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(Snpreme  Court  of  Texas.    Dec.  8.  1903.) 

OARRIIfRS  —  GAHRUOB  OF  STOCK  —  NBQLI- 
OBNCB-EVIDBNCB  —  ADMISSIBIUTT— TBIAL 
BT  OOURT  —  RBVIHW  —  CONTRACT  OF  OAR- 
BXAOB-UABILITT  OF  IHITIAI.  CARRTBR. 

1.  In  an  action  againKt  a  carrier  for  negli- 

Snce  in  the  transportation  of  cattle,  whereby 
ej  lost  weight  in  transit,  acconnta  sales  ren- 
dered to  plaintiff  by  hli  commission  merchants, 
giTing  the  weight  of  the  cattle  when  Bold  at 
their  destination,  the  prices  received,  etc.,  were 
hearsay,  and  inadmissible  In  behalf  of  plaintiff. 

2.  Where  there  is  competent  evidence  to  aop- 
port  tfae  indgment  in  a  case  tried  to  the  eoort, 
the  admission  of  Incompetent  evidence  is  not 
groand  for  rcTersal. 

3.  In  an  action  against  a  carrier  for  negU- 

Sno.  in  the  transportation  of  cattle,  whereby 
er  lost  w^bt  in  transit,  a  telegram  to  plain- 
tiff, stating  tae  loss  in  weight,  was  hearsay  and 
Incompetent. 

4.  Where,  in  a  case  tried  to  the  court,  the 
on^  definite  evidence  fnralshing  a  basis  for  the 
Judgment  was  hearsay,  which  the  court  ruled 
admissible.  It  could  not  be  presumed  tliat  be 
disregarded  It.  and  based  his  judgment  on  the 
Indefinite  evidence. 

5.  Where  the  receipt  given  by  a  carrier  on 
accepting  a  shipment  of  cattle  relieved  it  from 
liability  for  injaries  on  connecting  lines,  and, 
in  an  action  by  the  shipper  against  it  and  the 
cmmecting  cazriers,  the  complsint  alleged  part- 
oersliii;  and  agency  between  the  carriers,  which 
allegation  was  denied  by  the  initial  carrier's 
plea,  and  not  sustained  by  evidence,  it  was  not 
Jointly  liable  for  the  negligence  of  connecting 
camera. 

Error  to  Oonrt  of  Clvlt  Appeals  of  Ttilrd 
Supreme  Judicial  District. 

Action  by  Ausnst  O.  Starts  against  the  In- 
ternational &  Great  Northern  Rairroad  Com- 
pany and  others.  Judgment  for  plaintiff  was 
afBnned  In  the  Court  of  Civil  Appeals  (74 
S.  W.  1118).  and  def«idantB  bring  emr.  Re- 
versed. 

S.  R.  FlBher  and  J.  H.  Talllchet.  for  plain- 
tiffs In  error.  J.  D.  Guinn,  for  defendant  in 
error. 

WILLIAMS,  J.   This  action  was  begnn  by 
defendant  in  error  against  ttae  International 
77  B.W.— 1 


&  Great  Northern  Railroad  Company,  the 
Texas  &  Pacific  Railway  Company,  and  the 
St.  Loola,  Iron  Mountain  &  Southern  Ball- 
way  Company  to  recover  damages  for  Inju- 
ries to  cattle  shipped  over  the  lines  of  de- 
fendant from  New  Braonfels,  Tex.,  to  East 
St.  Loula,  111.  The  petition  alleged  that  In 
the  carriage  of  the  cattle,  defendants  were  co- 
partners, and  each  the  agent  of  the  other. 
The  Intematlcraal  &  Great  Northern  Rail- 
road Company  denied,  under  oath,  this  alle- 
gation, but  neither  of  the  other  defendants 
did  so.  The  cattle  were  received  by  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany, at  New  Braunfels,  under  a  written  con- 
tract agreeing  to  carry  them  from  that  point 
to  Longvlew,  its  terminus;  stating  the  des- 
tination to  be  East  St  Louis,  and  relieving  it 
from  liability  for  Injuries  which  might  occur 
on  any  other  line.  Neither  of  the  other  car- 
riers was  mentioned  in  the  contract  and  no 
contract  or  other  undertaking  of  theirs  is 
shown,  except  such  as  arose  from  their  trans- 
portation of  the  cattle.  The  district  court 
rendered  Judgment  against  aU  of  the  defend- 
ants, Jointly  and  severally  for  $2,000,  the 
whole  amount  of  tbe  damage  sustained  by 
the  cattle  In  transit;  the  Judge  finding  that 
part  of  the  Injury  was  caused  by  the  first 
carrier,  and  port  of  It  by  the  others,  but  that 
the  evidence  did  not  enable  him  to  determine 
what  part  of  the  whole  was  caused  by  either. 

During  the  trial,  plaintiff  offered  In  evi- 
dence accounts  sales  rendered  to  him  by  his 
commission  merchants,  giving  the  weights  of 
the  cattle  when  sold,  the  prices  received,  and 
other  facts  which  need  not  be  stated,  and 
these  were  admitted  over  the  objection  of 
defendants  that  they  were  hearsay.  This  ob- 
jection was,  we  think,  well  taken,  and  should 
have  been  sustained.  The  papers  contained 
only  the  ex  parte  statements  of  a  third  par- 
ty, which  was  clearly  hearsay.  Counsel  for 
defendant  in  error  does  not  contend  otber^ 
wise,  but  Insists  that  there  was  other  com- 
potent  evidence  to  support  the  judgment  and 
that,  as  the  case  was  tried  before  the  Judge, 
the  admission  of  Incompetent  evidence  is  not 
ground  for  reversal.  Tlie  rule  of  practice  ae- 
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serted  In  tbls  contention  la  correct,  but  we 
are  unable  to  apply  It  to  this  caae,  for  tbe 
reason  that  it  la  no  meana  clear  that  tbe 
judgment  ie  aupported  by  other  competent 
evidence.  The  plaintUTB  chief  complaint  was 
that,  hy  reason  of  delay  and  improper  treat- 
ment in  shipment,  tbe  cattle  lost  weight,  and 
therefore  did  not  sell  for  as  much  aa  they 
ought  to  have  brought  In  tbe  market.  Tbe 
evidence  la  sufficient  to  show  wbat  tbe  ca^ 
tie,  If  properly  handled  and  promptly  carried 
to  market,  ought  to  have  weighed;  but, 
when  we  come  to  inquire  what  they  did 
weigh,  the  evidence,  outside  tbe  account 
Baled,  is  very  uusatisfactory.  Platntllf  him- 
self states  that  be  learned  through  a  tele- 
gram that  the  weight  per  head  was  about  180 
pounds  less  than  it  should  have  been,  but  this 
telegram  was  itself  hearsay  and  incompe- 
tent, and,  besides,  its  contents  were  not  stat- 
ed. Pfeufifer  testified  that  he  saw  some  of 
the  cattle  weighed,  and  heard  the  weigher 
call  out  some  of  the  weights,  but  does  not 
state  tbe  weights  as  called  out.  His  testimo- 
ny, as  a  whole,  leaves  it  in  doubt  whether  be 
had  independent  knowledge  of  the  actual 
weight  of  the  cattle  or  not.  The  meaning  of 
bla  statements,  as  they  are  written  in  the 
record,  la  not  clear.  The  rule  of  practice  as- 
sumes  that  the  Judge  hearing  ail  of  tbe  evi- 
dence has  distinguished  between  tbe  compe- 
tent and  incompetent,  and  that,  where  tbe 
former  is  clearly  sufficient  to  support  the 
Judgment,  he  acted  upon  it,  rather  than  tbe 
latter.  But  In  tills  case  tbe  hearsay  evi- 
dence furnishes  tbe  only  definite  basis  in  the 
record  for  a  Judgment,  and,  as  the  trial 
Judge  ruled  that  it  was  admissible,  we  do  not 
think  it  a  fair  presumption  that  he  disre- 
garded it,  and  baaed  his  Judgment  upon  such 
uncertain  evidence  as  otherwise  appears.  It 
was  in  plaintiff's  power  to  prove  tbe  facts 
stated  in  the  accounts  aalea  by  competent 
evidence,  and  thus  liave  furnished,  aa  be 
should  have  done,  definite  data  by  whlcli  to 
estimate  bla  damage. 

We  are  also  of  tbe  opinion  that  tbe  court 
erred  in  giving  Judgment  against  tbe  Inter- 
national &  Great  Northern  Railroad  Com- 
pany for  the  damage  inflicted  by  the  other 
defendants.  Its  plea  met  the  allegations  of 
partnership  and  agency,  and  they  were  not 
sustained  by  any  evidence.  It  was  not,  there- 
fore, Jointly  liable,  under  a  contract  like  that 
in  evidence,  for  damages  caused  by  other 
carriers.  The  other  defendants  are  not,  per- 
haps, in  a  situation  to  complain  of  this  fea- 
ture of  the  Judgment;  but,  as  tbe  case  is  re- 
versed upon  tbe  ground  first  noticed,  further 
examination  of  this  Is  unnecessary.  The 
rules  for  determining  the  liabilities  of  the 
several  carriers  are  given  In  former  de- 
CislODB.  G.,  G.  &  S.  P.  Ry.  Co.  v.  BdlofT,  89 
Tel.  458,  34  8.  W.  414,  86  8.  W.  144;  G..  0. 
&  8.  F.  By.  Go  v  Gushney,  86  Tex.  809,  67 
8.  W.  77. 

Reversed  and  remanded. 


0HAMBLB8S  v.  ETTATBL 
(Gomt  of  Criminal 'Appeals  of  Texas.   Dee.  2. 

1908.) 

HOHIOIDB-aVIDBHCB—SBLF-DBFENSS. 
1.  On  a  prosecution  for  homicide  the  state 
showed  that  accused,  armed  with  a  gun,  started 
out  in  the  direction  where  deceased  was  work- 
ing, and  lhat  several  hours  lat^  deceased  was 
found  there  dead;  that  there  were  Indications 
of  a  scuffle,  and  that  there  had  been  ill-feeling 
between  the  parties.  Defendant's  evidence  was 
to  the  eflFect  that  when  he  approached  deceased 
the  latter,  drawing  an  ax  on  him,  forced  him  to 
put  his  gun  down,  and  struck  him;  that  defend- 
ant then  benn  to  cut  at  deceased  with  a  knife, 
and  deceased  to  cut  defendant;  and  tba.t  short- 
ly deceased  sat  down,  and  defendant  left  with- 
out knowing  whether  he  had  killed  deceased. 
When  the  body  was  found  deceased's  knife  was 
In  his  pocket,  defendant  had  a  cut  to  the  bone 
on  two  fingers,  and  a  knot  of  considerable  sixe 
on  his  head.  Held,  that  the  evidence  showed 
self-defense,  and  a  conviction  of  felonious  homi- 
cide was  unwarranted. 

Appeal  from  District  Court,  Polk  Oounty; 
L.  B.  Hightower,  Judge. 

Lennes  ChamblesB  was  convicted  ot  mur- 
der In  tbe  second  degree,  and  be  appeals. 

Beversed. 

P.  GampbeU,  for  appellant  S.  A.  McCall, 
Dlst.  Atty.,  and  Howard  Martin,  Asst.  Atty. 
Gen.,  for  the  State. 

BROOKS.  J.  Appellant  was  convicted  of 
murder  In  tbe  second  degree,  and  his  punish- 
ment assessed  at  confinement  In  tbe  peniten- 
tiary for  a  term  of  five  years. 

Tbe  only  question  we  deem  necessary  to 
pass  upon  is  the  sufficiency  of  the  evidence 
to  sustain  tbe  conviction.  The  evidence  for 
the  state  abows  antecedent  ill  will  between 
deceased  and  appellant.  It  appears  tliat  de- 
censed  was  clearing  some  land  adjoining  the 
laud  of  appellant's  mother,  about  250  yards 
from  tbe  home  of  appellant's  mother;  that 
appellant,  armed  with  a  gun,  about  3  o'clock 
In  tbe  evening  started  out  in  tbe  direction  of 
where  deceased  was  working,  and  late  tbat 
evening  deceased  was  found  dead  near  where 
he  had  been  clearing  the  land.  Tbe  condition 
of  the  ground  near  where  deceased  was  found 
dead  indicated  some  kind  of  scuffle  had  oc- 
curred. In  substance,  this  is  the  state's 
case.  Defendant  proved  that  be  left  home 
about  8  o'clock  in  tbe  evening  to  go  bunting; 
tbat  he  passed  near  where  deceased  was 
clearing  land,  and  he  called  appellant  to  stop. 
He  did  so,  and  when  he  approached  appel- 
lant be  drew  an  ax  upon  him,  forcing  appel- 
lant to  put  his  gun  down  by  tbe  side  of  a 
tree,  and  then  deceased  ordered  appellant  to 
march  down  the  road,  which  be  did,  de- 
ceased following  him  close  behind,  after  hav- 
ing laid  bis  ax  aside.  They  proceeded  along 
tbe  road  a  short  distance,  and  appellant  start- 
ed to  take  the  road  leading  home.  Deceased 
Insisted  on  bis  taking  the  road  that  led  from 
home.  Appellant  insists  tiiat  be  wanted  to 
go  borne  to  bla  mother.  Appellant  was  about 
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15  or  16  yean  old,  and  deceased  about  18, 
much  larger  than  appellant,  and  a  w^- 
grown  hoy.  Appellant  wu  bar^oofeed.  At 
tlils  Juncture,  wben  appellant  refused  to  go 
In  the  dlz«ctloa  deceased  wanted,  him  to,  de- 
ceased struck  appellant^  appellant  began  to 
cut  at  blm  with  a  knife,  and  deceued  to  cut 
at  appellant.  In  a  few  moments  deceased 
desisted  from  the  fight,  sat  down,  and  died 
where  he  was  Bubsequently  found.  Appel- 
lant returned  to  tbe  tree,  where  he  bad  left 
his  gun,  and  after  securing  it  returned  to 
his  home,  not  knowing  whether  he  bad  kill- 
ed deceased.  When  deceased's  body  was 
found  the  state's  witnesses  show  that  his 
knife  was  In  his  pocket  and  also  fS  In  mon-  I 
ey.  The  erldence  Is  undisputed  that  appel- 
lant had  a  cut  to  the  bone  on  two  fingers  of 
one  hand;  that  be  had  a  knot  on  the  side  of 
his  bead  of  conBdderable  sbte.  Appellant  tas- 
tlfled  that  ^ceased  beat  blm  some  time  be- 
fore be  cut  him.  We  do  not  think  the  above 
detailed  testimony,  which  la  practically  the 
facts  In  this  record,  show  murder  in  the  sec- 
ond degree,  or  any  grade  of  felonious  homi- 
cide. We  do  not  understand  the  decisions  to 
hold  that  the  bare  fact  tliat  parties  are  not 
friendly,  and  a  subsequent  killing  occors, 
this  per  se  would  authorize  a  conviction  for 
any  grade  of  felonious  homicide,  when  the 
undisputed  evidence,  corroborated  by  the 
pbyalcal  facts,  shows  a  perfect  case  of  self- 
defense.  In  this  case  the  evidence  for  the 
defendant  shows  a  pure  case  of  self-defense, 
which  Is  clearly  and  cogently  corroborated  by 
tbe  physical  facts  upon  the  ground  and  the 
cuts  upon  appellant,  and  then  we  are  left 
merely  to  conjecture  to  ascertain  a  basis  for 
tbe  state's  theory.  We  do  not  understand 
the  law  to  be  that  the  Jury  can  arbitrarily 
find  a  verdict,  regardless  of  tbe  undisputed 
evidence,  and  presume,  as  it  were,  against 
defendant  In  favor  of  murder  In  the  second 
degree,  whsai  such  presumption  Is  clearly  re- 
futed     the  undisputed  facts. 

Because  the  evidence  Is  Insufflcient,  the 
Judgment  Is  reversed  and  the  cause  remand- 
ed. 


WILBURN  V.  STATU 

(Court  of  Criminal  Appeals  of  Texas.  Nov.  SB, 

1908.) 

ROHICIDB-BTIDBNCB-BIX  PARTB  AFVIDATITS 
— C0NVBR8ATI0HS-RSIH0TBNBSS— WIT- 
MBSSBB-IHPBAOHHBNT. 

1.  Where,  on  trial  for  murder,  a  controversy 
arose  over  occurrences  which  took  place  be- 
tneen  the  state's  attorney  and  witnesscB  in  the 
Rttomey's  office,  the  facta  could  not  be  ahovn 
by  ex  parte  afBdarits.  but  the  witnesses  them- 
selves should  have  been  put  upon  the  stand, 
subject  to  cross-examination. 

2.  The  state  cannot  read  in  evidence  defend- 
ant's application  for  a  continnance  for  the  pur- 
pose of  impeadilDg  one  of  defendant's  witness- 
es. 

3.  On  a  trial  for  mnrder,  testimony  of  a  con- 
versation between  witneaa  and  deceased,  at  a 
time  when  defendant  was  not  present,  to  tb« 


effect  that  defmdant  cut  deceased,  was  Inadmis- 
sible. 

4.  A  conversation  between  defendant  and  wit- 
ness relative  to  transactions  between  defendant 
and  deceased,  which  occurred  years  before  the 
homicide,  the  parties  in  the  meantime  having 
been  friendly,  was  Inadmissible. 

Appeal  trOm  District  Court,  Trinity  Coun- 
ty; J.  M.  Smltbor,  Judge. 

Dick  WUbum  was  convicted  of  murdw  In 
the  second  degree,  and  appeals.  Beversed. 

Stevenson  &  Stevenson  and  Kenl^  &  Ste- 
venson, for  appellant.  Howard  Martin,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  given 
I  five  years  in  the  penltenttary  for  murder  in 
the  second  degree.  His  first  appUcatloa  for 
continuance  was  tor  three  witnesses,  to  wit, 
Mattils,  Harvey  Day,  and  Tmn  Day.  The 
tacts  eq^eeted  to  be  proved  by  the  first  two 
named  witnesses  were  admitted  by  the  state 
to  be  true,  in  order  to  avoid  tbe  continuance. 
The  state  filed  affldavlta  of  Mrs.  .G.  J.  Eng- 
lish, W.  H.  Womack,  and  F.  M.  Boach  con- 
troverting the  facta  expected  to  be  abown  by 
tbe  absent  witness  Tom  Day.  Tbe  witness 
Hntson  testified  In  betaalf  of  defendant  prac- 
tically to  the  same  facta  as  Day  was  expect- 
ed to  prove.  Attorneys  fOr  the  prosecution 
had  Hutson  and  othera  in  their  ofiSce,  discuss- 
ing the  facta  expected  to  be  testified  by  the 
absmt  witnesses,  and  desired  Huston  to  make 
an  affidavit,  wbldi  he  declined.  This  discus- 
sion in  the  lawyer's  office  was  Injected  into 
tbe  trial,  and  became  a  matter  of  controvert 
sy,  thwe  b^ng  some  divergence  in  the  testi- 
mony between  Hutson  and  some  of  those  who 
wwe  present  at  the  time  of  the  discussion. 
Tbe  ex  parte  afSdavlts  of  Mrs.  English,  Wo- 
mack, and  Roach,  over  ai^Kllant'a  objections, 
were  introduced,  and  read  to  tbe  Jury.  Bill 
of  exceptions  was  reserved,  and  there  is 
some  controversy  in  the  bUl  by  tbe  qualifi- 
cation of  the  court  as  to  what  was  the  real 
object  fOr  the  introduction  of  said  affldavlta. 
Without  going  into  the  matter  in  detail.  It  Is 
suffldoit  to  say  that  the  affldaylto  of  Mrs. 
BngUsb,  Boach,  and  Womack  were  not  ad- 
missible, either  to  avoid  the  continuance  or 
in  explanation  of  what  occurred  In  the  con- 
versation between  Hutson  and  the  attorneys 
for  the  ^wsecutlon,  or  for  tbe  purpose  of 
impeachment  of  Hutson,  or  in  support  of  any 
of  the  witnesses  who  tesUfled  adversely  to 
Hutson  in  r^ard  to  the  conversation  in  said 
office.  These  affldavlta  were  made  to  con- 
trovert the  application  for  continuance  as  to 
what  Day  would  testify,  and  could  have  no 
relation  to  what  occarred  in  tbe  office  be- 
tween tbe  parties,  Hutson,  and  the  attor- 
neys. Mrs.  Snglisb  was  not  presrait  at  the 
convorsatlQn  between  the  attorneys  and  Hut- 
son. As  to  Womack  and  Boach,  and  their 
presence,  if  it  was  necessary  to  introduce 
their  testimmiy  as  to  what  occurred  In  the 
offlce,  tiiey  should  have  been  placed  on  tbe 
stand  and  examined.  Their  affldavlta  con- 
testing the  application  for  continuance  bad 


Digitized  by  Google 


4 


77  SOUTHWESTBRN  RBPOBXEB. 


no  telatton  to  tbls  matter,  and  conld  not  bs 
Introduced.  If  the  affldavltB  had  been  made 
directly  In  regard  to  what  occmred  In  the 
law  ofBce,  then  tbey  could  not  be  fntrodnced, 
because  tiiey  were  but  ex  parte,  and  defend- 
ant was  oitltled  to  be  confronted  by  these 
wltueaaea,  and  rabJected  to  cnwB-examlna- 
tlon. 

The  state  read  In  evidence  all  tiiat  portion 
of  the  application  for  cmtlnnance  which  set 
up  facti  expected  to  be  proved  by  the  absent 
witness  Tom  Day.  The  Mil  Is  in  such  shi^ 
that  it  is  difficult  to  midentand  from  the 
face  of  it,  in  view  of  the  qualification,  what 
was  meant  Appellant  contends  it  was  done 
tot  the  purpose  of  impeachment  of  Hutson, 
and  the  state  that  it  was  explanatory  of  what 
occurred  between  them  and  Hntscm  In  the 
lawyer's  cfflce.  This  testimony  was  dearly 
Inadmissible  from  dflier  standpoint.  They 
oonid  not  Impeach  Hataon  by  a  statemeiit  of 
appellant  in  the  aroUcatlon  for  continuance; 
nor  did  the  statement  of  appellant  in  the 
application  tend  to  throw  any  light  upon 
wliat  occurred  between  stete's  couiuel  and 
Hutson.  All  of  these  matters  were  clearly 
inadmissible.  This  disposes  of  tbe  objections 
to  the  charge  of  tbe  court,  because  they  will 
not  arise  upon  anoth^  trial. 

On  croBs^xamlnatlon  of  qipellant^s  wit- 
ness Coleman  the  state  was  permitted  to 
prove  a  conversation  purpOTtlng  to  have  oc- 
curred between  himself  and  deceased,  as  fol- 
lows: "I  did  not  cut  you,  did  I,  Steve?  Dick 
cut  you,  dldnt  he?"  Deceased  replied,  "Tes, 
Dick  cut  me."  Stove  Is  the  given  name  of 
deceased,  and  Dick  the  name  of  appellant 
The  admission  of  this  testimony  was  error. 
Appellant  was  not  present  and  was  not 
bound  by  what  occurred  between  deceased 
and  witness  GoIemaiL 

Witness  Coleman  was  farther  permitted  to 
testify,  as  shown  by  the  bill,  tlut  appellant 
told  him  that  some  eight  or  ten  years  before 
the  time  of  the  conversation  that  at  Smith's 
store.  In  Groveton,  deceased  had  given  him 
(defeiMant)  a  rounding  up  about  a  debt  that 
be  (defendant)  owed  deceased.  The  bill  Is 
qoallfied  by  stating  that  witness  Coleman 
testified  the  trouble  between  deceased  and 
defendant  occurred  at  the  store  of  Smith  tbe 
last  year  Smith  was  In  business  In  Groveton. 
He  did  not  say  it  was  eight  or  ten  years  ago, 
Rud  It  was  not  proved  what  year  Smith  was 
In  business  In  Groveton.  The  evidence  show- 
ed that  up  to  tbe  time  of  the  difficulty  the 
parties  were  friendly.  Appellant  asserts  In 
the  bill  that  they  were  the  best  of  friends. 
This  Is  qualified  by  the  stetement  that  It  was 
only  shown  they  were  on  Mendly  terms.  The 
bill  is  li^  Ic  such  uncertain  condition  that 
It  is  rather  difficult  to  understand.  If,  as  a 
mattmr  of  fact  this  cwversatlon  occurred 
yean  ago,  and  the  parties  In  the  meantime 
had  be«i  friendly,  it  could  mt  have  bem  in- 
jected Into  tbe  case.   It  was  too  remote. 

For  the  errors  Indicated,  the  Judgment  Is 
reversedt  and  the  cause  remanded. 


CHOCKHTT  T.  STATBI. 
(Court  of  Criminal  Appeals  of  Texas.   Nov.  IS, 
1903.) 

HURDBB-BTIDBNCB  Or  THIUU.T8-ADHIS8I- 
BILITT  —  DYINO  DBCL&RATION  —  PRBUHI- 
NART  PROOF— SUFTICIBMCT—SHLB^DEF^aB 
-nINSTRDCTIONS. 

1.  On  B  prosecQtion  for  murder,  the  tratlmony 
of  ft  witness  that  on  the  nlj^t  of  the  homicide, 
and  about  25  minutes  before  it  occurred,  he 
heard  some  one  say  that  decedent  was  going 
to  kill  defendant;  that  he  did  not  know  the 
person  speaking  or  the  one  addressed,  but  nei- 
ther of  them  was  decedent;  and  that  he  at  once 
commnnlcated  this  to  defendant — was  not  ad- 
missible on  the  issue  of  -self-defense. 

2.  The  testimony  was  not  admissible  for  tbe 
XHupose  of  reducing  the  offense  to  manalaughter. 

8.  Where,  on  a  prosecution  for  murder,  the 
wife  of  the  decedent  testified  that  she  got  to 
hw  husband  the  same  night  he  was  shot,  and 
about  an  hour  afterwards;  that  she  norsed  him 
continnously  until  he  died,  about  a  month  later; 
that  when  she  reached  him,  after  the  E^ooting, 
she  foand  him  in  a  serious  condition;  that  he 
told  h«r  that  be  would  die  that  night;  tiiat  he 
called  a  lawyer,  and  made  his  will  and  gave 
her  directions  as  to  the  management  of  his 
business,  etc.;  that  he  never  afterwards  ex- 
pressed any  hope  of  life,  but  would  say  be  was 
bound  to  die,  though  she  tried  to  cncouraKe 
him;  that  daring  the  second  or  third  week, 
while  in  his  right  mind,  he  told  her  the  circum- 
stances of  tbe  shooting— a  suCBcient  predicate 
was  laid  for  the  admission  of  his  statement  as 
his  dying  declaration,  notwithstanding  the  tes- 
timony of  the  attending  ijhysicians  to  the  effect 
that  on  the  night  decedent  was  shot,  and  daring 
tbe  next  day,  there  was  great  danger  of  im- 
mediate deam,  but  that  thereafter  his  condition 
improved;  that  after  the  tiilrd  week  blood  poi* 
soning  set  in,  making  his  condition  serious, 
which  lasted  until  his  death ;  and  that  he  never 
expressed  any  hope  for  his  recovery. 

4.  Where,  on  a  prosecution  for  morder,  the 
witnesses  for  defendant  testified  on  the  issue  of 
self-defense  that  decedent  at  the  time  of  the 
killing  drew  hia  knife  and  opened  it  and  made 
a  demonstration  as  if  to  gat  up  from  his  «eat  and 
advance  toward  defendant  with  his  open  knife, 
an  instruction  that  if  the  Jury  believe  that  de* 
fendant  believed,  and  had  the  right  to  reason- 
ably believe,  from  decedent's  acts,  that  dece- 
dent was  about  to  assault  him  with  a  knife  and 
Inflict  on  him  serious  bodily  injury,  then  he  bad 
the  right  to  kill  decedent,  was  not  erroneous,  as 
depriving  defendant  of  me  right  Of  relying  on 
apparent  danger. 

Appeal  from  District  Court  Kaufman 
County;  J.  B.  Dlllard,  Judge. 

Qrat  Crockett  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Lee  S.  Stroud,  fttr  appellant  X  8.  Xoung, 
Oo.  Atty.,  and  Howard  Martin,  Asst  Atty. 
Gen.,  for  the  Stete. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  15  years;  hence 
this  appeaL 

Appellant  offered  to  prove  by  the  witness 
Ous  Ward  that  on  the  night  of  the  homicide, 
and  about  25  minutes  before  It  occurred,  he 
was  passing  the  depot  In  the  town  of  For- 
ney, where  tbe  homicide  was  committed, 
and  beard  some  one  to  the  dark,  addressing 
anotheTt  say,  "Harrison  Lewis  Is  going  to 


Digitized  by  Google 


Tex.> 


CEOCKHTT  T.  BTATIB. 


6 


klU  Gnt  Crockett;"  that  he  did  not  recog- 
uixe  the  party  speaking  or  the  one  addressed, 
bat  neither  of  them  was  deceased,  Harrison 
Lewis;  that  said  Ward  Immediately  commu- 
nicated this  to  appellant  This  was  objected 
to  on  the  part  of  tbe  state.  Appellant  in- 
sisted that  said  testimony  was  admissible, 
notwithstanding  it  did  not  show  a  threat 
made  directly  by  deceased,  Harrison  Lewis, 
against  appellant,  but  it  evidenced  the  fact 
that  the  person  making  the  statement  must 
hare  heard  Harrison  Lewis  make  a  threat 
to  kill  appellant,  and  that  appellant,  in  this 
connection,  relied  on  self-defense,  both  as 
against  real  and  apparent  danger,  and  that 
tlie  testimony  would  tend  to  shop  appellant's 
state  of  mind  (that  is,  In  connection  with 
preyions  threats  which  had  been  communi- 
cated to  him,  this  statement  rendered  bim 
more  apprebenalve  of  an  attack  to  be  made 
on  him  that  night  by  Harrison  Lewis),  and 
that  subsequently,  when  he  met  and  shot 
Harrison  Lewis,  he  was  at^rehensive  of  anch 
attack,  and,  furthermore,  if  said  testimony 
did  not  serve  to  Justify  him  on  the  ground 
of  self-defense,  the  evidence  would  tend  to 
reduce  the  oftense  to  manslaughter.  The 
conrt  rejected  this  evidence,  and  it  is  assign- 
ed as  error.  It  will  be  borne  In  mind  that 
the  language  here  used  did  not  even  show  a 
threat  on  the  part  of  deceased,  Lewis, 
against  appellant,  and,  for  aught  that  ap- 
pears, may  have  been  an  idle  surmise  of  some 
third  party.  But  even  concede  that  It  may 
have  operated  on  appellant's  mind  to  make 
blm  apprehensive,  still  this  would  not  aa- 
tborlze  Its  admission,  because  many  things 
might  have  such  effect,  but  It  could  not  be 
claimed  that  such  matters,  on  that  account 
were  admissible  bb  evidence.  We  know  of 
no  case  in  our  Reports  going  to  the  extent 
oC  holding  this  character  of  evidence  admls- 
rible.  Our  decisions  seem  to  be  predicated 
on  the  Idea,  at  least  as  to  the  admission  of 
threats,  that  a  threat  provable  in  favor  of 
appellant  must  have  been  an  actnal  threat 
made  by  deceased,  or  It  must  have  been  re- 
ported to  appellant  to  have  come  from  de- 
ceased as  an  actual  threat.  Even  a  condi- 
tional threat  or  a  mere  exfression  of  opinion 
la  not  Introducable  In  evidence.  Myers  v. 
State,  33  Tex.  625.  And  for  other  anth<«1- 
tles  see  White's  Ann.  Pen.  Code,  {  1263. 
People  V.  Rector,  19  Wend.  568,  reported  in 
Har.  &  Thomp.  Self-Defense  Cases,  p.  795, 
carries  this  character  of  evidence  furth^ 
than  any  decision  of  which  we  are  aware. 
That  was  a  case  where  defendant  kept  a 
bawdyhonse,  and  deceased,  with  two  or  three 
others,  came  there  during  the  night  and  de- 
manded admission.  On  their  being  refused, 
they  used  some  threats  of  violence,  and 
manifested  determination  to  enter  the  prem- 
ises; and.  In  the  difficulty,  defendant  slew 
one  of  the  parties  with  a  piece  of  timber. 
I>efendant  In  this  connection,  offered  to 
show  that  about  a  week  before  there  was  a 
riotous  breaking  of  tbe  prlwnw's  honaa,  and 


that  an  Inmate  had  been  then  badly  abused, 
and  that  the  rioters  threatened  to  retnrn  an- 
other night  soon  after  and  break  in  if  they 
were  not  admitted.  Tliis  testimony  was  of- 
fered to  establish  a  reasonable  ground  for 
the  prisoner's  apprehension  of  the  execution 
of  a  similar  breaking  on  the  night  when  the 
homicide  occurred.  In  that  case  it  did  not 
appear  that  defendant  knew  deceased  and 
his  companions  so  far  as  to  have  distinguish- 
ed them  from  the  previous  rioters,  and  the 
names  of  these  were  not  put  forward  in  tbe 
proposition  of  the  [viaoner's  counseL  The 
court  below  excluded  this  evidence,  but  the 
Supreme  Court  held  that  It  should  have  been 
admitted,  stating  that  It  was  no  reason  for 
the  exclusion  of  same  that  deceased  was  not 
known  to  defendant  as  one  of  the  previous 
rioters;  that,  in  the  prosecution  of  a  crime 
so  essentially  the  creature  of  intent  as  mur- 
der, everything  pertinent  should  be  submitted 
to  tbe  jury  upon  which  they  may  infer  the 
absence  of  malice.  But  we  think  the  above 
case  can  be  differentiated  from  tbe  one  at 
bar.  There  it  was  made  certain  that  a 
previous  attempt  had  been  made  on  appel- 
lant's house  by  rioters,  and  that  they  threat- 
ened to  come  again  and  enter  his  premises, 
and  appellant  had  reason  to  believe  they 
were  the  same  parties  who  came  the  second 
time.  In  the  present  case  there  had  been 
no  assault,  and  although  threats  were  proven 
to  have  been  made  by  deceased  against  ap- 
pellant and  communicated  to  him,  there  is 
nothing  in  the  bill  of  exceptions  reserved  to 
show  that  the  excluded  testimony  was  in 
any  wise  connected  with  deceased.  Much 
less  did  it  show  any  threat  attributed  to  hinL 
As  stated  alwve,  it  may  have  been  a  mere  idle 
surmise  on  tbe  part  of  the  declarant,  with 
which  deceased  had  no  connection.  Neither 
under  our  statute,  which  appears  to  predicate 
this  character  of  testimony  upon  threats  at- 
tributed by  the  evidence  to  appellant  nor 
upon  general  principles  governing  the  Intro- 
duction of  threats,  do  we  think  this  testi- 
mony admissible;  and  the  court  did  not  err 
In  rejecting  it. 

During  the  trial  the  state  offered  the  dy- 
ing declarations  of  the  deceased,  through  his 
wife.  Her  testimony  regarding  the  predicate 
showed,  substantially,  that  she  got  to  her 
husband  the  same  night  he  was  shot,  about 
10  o'clock,  he  having  been  shot  an  hour  or 
two  before;  that  she  nursed  him  continu- 
ously from  that  time  until  he  died,  which 
was  about  a  month  subsequent;  that  when 
she'  reached  her  husband.  Immediately  after 
he  was  shot  she  found  him  very  bad  off, 
and  be  told  her  that  he  would  die  that  night; 
that  he  called  in  a  lawyer,  and  had  him  write 
his  will,  making  disposition  of  his  property, 
and  told  witness  what  to  do  about  mahaglng 
the  business,  etc.;  that  he  never  afterwutls, 
up  to  the  time  of  his  death,  expressed  any 
hope  of  life,  although  she  tried  to  encourage 
him,  but  would  always  say  he  was  bound  to 
die;  that  during  the  second  or  third  week 
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after  he  was  shot,  and  while  In  his  right 
mind,  he  told  her  the  clrcumatances  under 
which  the  killing  occurred,  which  was  In 
effect:  that  deceased  was  sitting  In  a  chair 
in  the  saloon  oC  Perry  &  McKinney,  in  the 
town  of  Forney,  and  that  Oockett  came  In 
the  door,  spoke  to  him,  and  he  looked  up  and 
saw  that  Ci'ockett  was  going  to  shoot  him; 
that  he  (Lewis)  did  not  speak  a  word;  that 
Crockett  spoke  to  him,  and  shot  him  twice 
while  he  (Lewis)  was  still  sitting  in  the  chair, 
and  shot  at  him  a  third  time  as  he  was  get- 
ting up.  This  was  objected  to  on  the  part 
of  appellant  on  the  ground  that  no  suffi- 
cient predicate  was  laid.  The  action  of  the 
court  admitting  the  same  is  assigned  as  er- 
ror. It  does  not  occur  to  ns  that  there  was 
error  In  this  action  of  the  court  Evidently 
the  declarations  were  made  under  a  con- 
sciousness of  Impending  death.  Slma  T. 
State,  36  Tex.  C3r.  R.  154.  36  S.  W.  256.  And 
the  length  of  time  deceased  may  hare  lived 
after  making  th6  declaration  appears  to  be 
immaterial.  Fulcher  v.  State,  28  Tex.  App. 
465,  13  S.  W.  750.  And  for  other  authorities 
see  10  Amer.  &  Eng.  Ency.  of  TjBw,  p.  369. 

In  connection  with  this  bill  of  exceptions, 
appellant  afterwards  Introduced  the  testimo- 
ny of  two  physicians.  Who  stated  that  they 
attended  deceased  after  he  was  shot,  and 
that  on  the  night  of  the  shooting,  and' dur- 
ing the  next  day,  there  was  great  danger  of 
Immediate  dissolution  and  death,  but  after  a 
day  or  ao  the  patient  rested  better,  and  for 
some  days  there  was  no  Immediate  danger: 
that  the  patient's  pulse  was  better,  and  he 
took  his  meals  letter,  and  that  he  would  in- 
quire of  them  how  they  thought  he  was  do- 
ing, but  after  the  third  week  blood  poisoning 
set  up,  and  his  condition  was  serious  on  up 
until  the  time  he  died.  He  was  shot  Thurs- 
day night  January  16,  1902,  and  died  Feb- 
ruary 19,  1902.  On  cross-examination  both 
physicians  teatifled  that  Harrison  Lewis  nev- 
er at  any  time  after  he  was  shot  expressed 
the  belief  on  his  part  of  there  being  any 
hope  for  his  recovery.  After  the  introduc- 
tion of  this  testimony,  appellant  moved  to 
exclude  the  evidence  of  dying  declarations. 
This  the  court  refused  to  do,  and  he  assigns 
this  as  error.  We  do  not  agree  with  this 
contention.  It  does  not  occur  to  us  that  the 
testimony  of  the  physicians  In  any  wise  In- 
dicated that  the  conditions  did  exist  which 
rendered  the  testimony  inadmissible. 

Appellant  assigns  as  error  the  following 
portion  of  the  charge  of  the  court:  "The 
jury  are  Instructed,  In  connection  with  t'he 
two  last  charges,  if  they  believe  and  find 
from  the  evidence  before  them  that  the  de- 
fendant, Grat  Crockett,  shot  the  deceased 
with  a  pistol,  and  thereby  killed  him.  as  al- 
leged In  the  Indictment,  and  further  believe 
from  the  evidence  that  at  the  time  he  did  so, 
If  he  did,  deceased,  Harrison  Lewis,  was  then 
about  to  assault  defendant  with  a  knife,  and 
if  the  Jnry  further  believe  from  the  evidence 
that  defendant  bellered.  and  had  the  right 


reasonably  to  believe,  from  the  acts  of  de- 
ceased, if  any,  and  from  all  other  circum- 
stances, viewed  from  defendant's  standpoint 
at  the  time,  that  deceased  was  about  to  take 
his  life  or  to  inflict  upon  him  some  serious 
bodily  injury,  and  so  believing,  if  he  did,  he 
shot  deceased  one  or  more  times  with  a  pis- 
tol, and  thereby  killed  deceased-,  believing.  If 
he  did,  that  It  was  a  necessary  act  to  pre- 
vent deceased  from  taking  his  life  or  from 
inflicting  upon  him  some  serious  bodily  In- 
Jury,  then  it  would  be  the  duty  of  the  Jury 
to  And  defendant  not  guilty,  upon  the  ground 
of  self-defenae."  It  will  be  observed  in  this 
connection  that  the  court  preceded  this 
charge  by  properly  instructing  the  Jury  as 
to  the  right  of  a  person  to  defend  hlmseU 
against  apparent  as  well  as  real  danger,  and 
tliat  a  person  who  is  attacked  or  assaulted 
by  another  is  not  bound  to  retreat,  etc.  The 
objection  to  the  court's  charge  is  "because 
the  court  instructed  the  Jury,  if  they  believed 
that,  at  the  time  of  the  alleged  homicide,  de- 
ceased, Harrison  Lewis,  was  then  about  to 
assault  defendant  with  a  knife,  and  If  the 
Jury  believe  from  the  evidence  that  defend- 
ant believed,  and  bad  the  right  reasonably  to 
believe,  from  the  acts  of  deceased.  If  any. 
and  from  all  other  circumstances,  viewed 
from  his  standpoint,  that  deceased  was  about 
to  take  bis  life  or  Inflict  upon  him  serious 
bodily  injury,  that  he  had  the  right  to  kill 
him."  This  charge,  as  appellant  contends, 
deprived  him  of  the  right  of  relying  on  ap- 
parent danger;  and  he  maintains  that  the 
evidence  showed  a  case  of  apparent  danger, 
and  at  variance  with  the  charge  given.  We 
have  examined  that  portion  of  the  charge 
critically,  in  connection  with  the  statement 
of  facts,  and,  in  our  opinion,  It  properly  pre- 
sented the  case  on  the  issue  made  by  appel- 
lant. All  of  the  state's  witnesses  either 
prove  that  there  was  no  demonstration  made 
by  deceased  at  the  time  of  the  homicide,  or. 
If  any  was  made,  they  did  not  see  It.  Those 
witnesses  who  testified  on  behalf  of  appel- 
lant as  to  the  difficulty,  with  one  accord, 
state  that  deceased  drew  his  knife  and  open- 
ed It,  and  made  a  demonstration  as  if  to  get 
up  from  his  seat,  and  advanced  toward  de- 
fendant with  his  open  knife;  and  the  court 
properly  predicated  the  charge  in  this  regard 
on  the  testimony  of  defendant's  witnesses. 
This  is  not  like  the  case  of  Phlpps  v.  State. 
34  Tex.  Cr.  R.  560,  81  8.  W.  397;  nor  is  it 
like  the  case  of  Graham  v.  State  (Or.  App.) 
61  8.  W.  714,  2  Tex.  Ot.  Rep.  236.  In  the 
latter  case  there  was  no  proof  that  deceased 
drew  a  pistol  and  presented  it  at  appellant, 
but  the  testimony  was  that  he  merely  made 
a  demonstration  as  if  to  draw  a  pistol; 
and  the  error  there  was  that  the  court  predi- 
cated his  right  of  self-defense  on  his  actually 
drawing  the  pistol,  when  there  was  no  such 
evidence.  Here  the  charge  was  based  on  ap- 
pellant's theory  of  self-defense. 

There  being  no  «tot  In  the  record,  the 
Judgment  la  affirmed. 
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(Court  of  Criminal  Appeals  ot  Texas.  Not.  18. 
1903.) 

HOmCISa  —  ASSAUJCT  —  SBLF-DEFBINSB  —  IN- 
mtUCnONS-QUAUFICATIOM  OP  RIGHT 
— PROVOCATION  OF  DIFnCUIVTT. 
1.  In  a  prosecution  for  assault  with  Intent 
to  murder,  where  defendant's  evidence  was  that 
his  opponent  was  the  aggressor  from  the  be- 
ginning, and  attacked  him  (defendant)  without 
provocation.  It  was  error  for  the  court  to  qual- 
ify the  right  of  self-defense  with  a  charge  on 
provoking  the  difficulty,  and  to  ^ve  no  unequiv- 
ocal diarge  on  self-defense. 
Bnwks.  J.,  dlasi^tlng. 

Appeal  from  District  Court,  Eastland 
County;  J.  H.  Calhonn,  Judge. 

Ueli  Drake  was  convicted  of  assault  with 
Intent  to  morder,  and  appeals.  Reversed. 

D.  G.  Hunt  and  J.  J.  Butts,  for  appellant 
Howard  Martin.  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  p.  J.  This  is  a  conviction  for 
assaalt  with  Intent  to  murder,  the  penalty 
assessed  being  two  years'  confinement  In  the 
penitentiary. 

From  the  state's  standpoint,  the  facts  dis- 
close that  Oscar  Dennis,  alleged  injured  par- 
ty, and  appellant  were  attending  a  dance; 
tlmt  while  the  dance  was  In  progress  Dennis 
testified  that  he  heard  appellant  say,  "There 
Is  the  God  damn  son  of  a  bitch  Pve  got  it 
in  for,"  and  looking  around  he  saw  appellant 
pointing  his  hand  at  him  (witness);  that  ap- 
pellant was  then  talking  to  Hambrick.  As 
soon  as  the  set  was  finished,  witness  went  to 
appellant,  who  was  talking  with  Wheeler 
Dennis,  and  touched  him  on  the  shoulder  and 
requested  an  Interview.  They  went  off  some 
20  feet,  in  front  of  the  house  in  the  yard. 
Upon  reaching  that  point  witness  turned, 
and  asked  appellant  what  he  meant  by  his 
remark  In  the  house,  and  he  replied  that  be 
meant  Just  what  he  said;  that  he  was  going 
to  kill  witness,  and  at  once  began  cutting 
lilm  with  a  knife.  He  then  describes  the  fur- 
ther progress  of  the  difficulty  and  the  cuts 
inflicted;  that  they  fell  to  the  ground,  be  on 
top  of  appellant,  and  "I  finally  called  for 
some  one  to  part  us,  when  Hamby  and  Bu- 
chanan came  up  and  parted  us."  There  had 
been  no  previous  difficulty  between  the  par- 
ties, according  to  this  witness.  Witness 
weighed  160  pounds,  and  was  28  years  of 
age,  while  appellant  was  17  years  of  age, 
and  weighed  about  130  pounds.  Hamby  was 
at  the  party,  and  was  in  the  yard,  some  15 
steps  from  the  house,  talking  with  Buchan- 
an, when  appellant  and  Dennis  came  out  of 
the  bouse,  and  stopped  about  10  feet  from 
where  witness  was  standing.  Witness  heard 
one  of  them  say  something,  but  did  not  un- 
derstand what  it  was.  He  immediately  beard 
a  blow,  and  the  two  men  began  fighting. 
They  fell  to  the  ground:  and  witness  went 
up  and  found  Dennis,  the  injured  party,  on 
top  ot  defendant,  and  he  tiled  to  pull  him 


off,  but  could  not  Witness  stepped  -  back, 
and  heard  defendant  say:  "You  are  too  big 
for  me  to  fight;  if  you  don't  quit  choking 
me,  I  will  cut  your  God  damned  gata  out" 
That  defendant's  voice  sounded  like  he  was 
being  choked  or  smothered.  "DireeUy  I  heard 
Dennis  say,  'Pull  him  off,  boys;  be  is  cutting 
me  all  to  pieces.' "  Buchanan  and  witness 
then  s^arated  them.  When  Dennis  got  up 
he  said:  "Where  Is  my  pistol?  I  will  kill  the 
son  of  a  bitch."  Dennis  further  remarked 
when  he  got  in  the  bouse,  "I  had  my  thumb 
In  the  hollow  place  in  Drake's  throat,  and 
was  trying  to  choke  blm  to  death,  but  could 
not  do  it"  Buchanan  testified  substantially 
as  did  the  former  witness. 

Appellant's  theory  of  the  difficulty  is  di- 
rectly In  conflict  with  tbe  testimony  of  Den- 
nis. He  says  that  Just  before  the  difficulty 
he  was  standing  at  the  door  talking  to  Wheel- 
er Dennis.  Oscar  Dennis  came  up  and  touch- 
ed him  with  his  hand,  and  said,  "Come  out, 
I  want  to  see  you."  They  had  gone  about 
20  feet,  when  Dennis  turned,  facing  defend- 
ant and  said,  "You  damned  son  of  a  bitch,  I 
am  going  to  fix  you."  "He  then  struck  me 
on  the  side  of  my  face  with  his  fist  and 
grabbed  me.  He  threw  me  down.  He  fell 
on  top,  and  began  choking  me.  I  told  him  if 
he  did  not  quit  I  would  cut  his  God  damned 
guts  out"  Defendant  further  testified  that 
Dennis  continued  choking  him,  and  he  final- 
ly succeeded  in  getting  his  knife  out  and  cut 
him  until  Dennis  was  pulled  off.  He  flatiy 
denied  making  the  statement  Imputed  to  him 
In  the  house. 

Charging  on  self-defense,  the  court  In  ev- 
ery instance  qualified  this  issue  with  a  charge 
on  provoking  the  difficulty.  There  were  five 
charges  on  this  Issue  given  by  the  court  in 
the  main  charge,  and  each  qualified  or  limit- 
ed by  a  charge  on  provoking  the  difficulty. 
Exceptions  were  reserved  to  these  charges, 
which  we  tliink  are  well  tak«i.  Perhaps  the 
court  was  Justified  in  charging  on  the  issue 
of  provoking  the  difficulty,  but  It  Is  unques- 
tionably correct  that  appellant  had  a  right 
nnder  the  law  to  a  clear  and  unequivocal 
charge  on  self-defense.  Appellant  and  his 
witnesses  make  a  clear  case  of  self-defchse— 
one  that  required  a  charge  untrammeled  by 
any  limitations  or  qualifications.  Upon  an- 
other trial,  if  the  court  should  charge  upon 
the  issue  of  provoking  the  difficulty,  it  should 
not  be  so  charged  as  to  limit  appellant's  right 
of  self-defense,  because  under  his  view  of 
the  case  there  waa  absolutely  no  provocation, 
but  his  opponent  was  In  the  wrong  and  the 
aggressor  from  the  beginning.  The  remain- 
ing errors  will  not  occur  upon  another  trial. 

For  the  errors  discussed,  the  Judgment  la 
reversed  and  the  cause  remanded. 

BROOKS,  J.  (dissenting).  I  do  not  agree 
with  the  opinion  of  the  majority.  I  think  the 
issue  of  provoking  the  difficulty  is  dearly 
presented  by  the  facts.  To  give  an  unquali- 
fied charge  on  aeU-defense,  as  suggested  by 
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mBjoEltf,  -would  b«  a  contradictioii  of  tbe 
charge  on  provoking  the  difficulty.  In  every 
state  of  facta  presenting  the  issue  of  provok- 
ing the  difficulty  tbe  injured  party  is  neces- 
sarily the  aggressor;  that  is,  A.  provokes  the 
difficulty,  B.  makes  an  overt  act  or  an  as- 
sault against  A.,  and  A.  shoots  to  protect 
himself  against  such  assault  or  attempted 
assault.  A.  Insists  under  his  evidence  that 
he  shot  in  self-defensfc  Now,  an  unqualified 
charge,  stating,  In  substance,  that  if  A.  shot 
in  self-defense  he  would  not  be  guilty,  would 
be  a  contradiction  of  tibe  charge  on  provoking 
the  difficulty,  because  A.  has  no  right  under 
the  law  to  shoot  in  self-defense  if  he  has  pro- 
voked the  difficulty;  and  It  Is  proper  and 
right  for  tbe  court  to  tell  tbe  jury  what  tbe 
right  of  self-defense  Is,  and  tliat  said  right 
would  be  perfect  unless  be  provoked  the  dif- 
ficulty. As  stated  above,  in  every  case  where 
a  party  is  killed,  and  the  state's  evidence  in- 
dicates that  be  provoked  the  difficulty,  then 
this  issue  is  presented  on  the  theory  that  be 
brought  about  tbe  necessity  of  shooting  tbe 
deceased,  and  that  therefore  he  cannot  claim 
self-defense.  Hence  an  unqualified  charge 
on  self-defense  would  be  directly  contradict- 
ory of  tbe  charge  on  provoking  the  difficalty. 
In  other  words,  appellant  cannot  have  an 
unqualified  right  of  self-defense  where  tbe 
evidence  for  the  state  presents  the  issue  of 
provoking  the  difficulty.  I  do  not  mean  to 
be  nnderatood  as  holding  that  appellanl^s 
evidence  presenting  the  perfect  right  of  self- 
defense  should  not  be  given  in  charge  to  the 
Jury,  but  the  court  should  clearly  Indicate  to 
the  Jury  that  this  right  only  exlsta  where  he 
did  not  provoke  the  difficulty.  I  understand 
the  charges  in  this  case  clearly  present  these 
Issues.  As  stated  by  the  majority,  the  evi- 
dence for  appellant  presents  the  issue  of  per- 
fect self-defense,  and  tbe  evidence  for  the 
state  presents  the  Issue  of  provoking  the  dif- 
ficol^.  I  think  tbe  charge  of  tbe  court  in 
this  case  admirably  presents  all  the  law  of 
this  case  so  far  as  the  objections  of  appellant 
are  concerned.  For  tbe  reasons  indicated.  I 
do  not  agree  with  the  ophdon  of  tbe  maJor> 
ity. 


ORAWPOBD  ▼.  STATE. 

(Court  of  Orlmlnal  Appeals  of  Texas.  Nov.  18. 

1903.) 

CRIMINAI.  U.W-^FPBAL-TRAH8CB2FIV-SUr- 
FICIENOT. 

1.  A  transcript  on  a  criminal  appeal  that  does 
not  coDtaio  a  recogoizance,  or  any  statement 
that  appellant  is  or  has  been  continaously  con- 
fined in  jail  since  his  conviction,  is  insufficient. 

Appeal  from  District  Oonrt,  Shelby  County; 
Tom  CI  Davis,  Judge, 

Tom  Crawford  was  convicted  ot  a  crime, 
and  appeals.  Dismissed. 

Howard  Martin.  Asst  Atty.  Gen.,  for  the 
State. 


T  L  8h  Criminal  Law,  vol.  15,  Cent.  Dig.  |  2771. 


HENDERSON,  J.  The  Assistant  AUomey 
General  iias  filed  a  motion  to  dismiss  this 
appeal  on  the  ground  that  the  transcript  does 
not  contain  a  recognizance,  nor  does  it  show 
that  appellant  bag  been  confined  in  jail,  or 
has  been  so  confined  since  his  conviction.  Id 
February,  1908.  We  have  examined  the  rec- 
ord carefully,  and  it  does  not  purport  to  con- 
tain a  recognizance,  nor  is  there  any  show- 
ing that  appellant  is  now  in  Jail,  or  that  be 
has  been  continuously  in  Jail  since  bis  con- 
viction. This  is  necessary.  Adler  v.  State, 
31  Tex.  61;  Foster  v.  State  (Tex.  Or.  App.) 
37  S.  W.  744;  Buckler's  Crim.  Dig.  p.  72,  1 
139.   The  motion  to  dismiss  la  sustained. 

The  appeal  la  dismissed. 


WALM  V.  STATE. 

(Court  of  Crimiual  Appeals  of  Texas.  Oct.  14, 

1903.) 

SWINDLING  —  WHAT     CONSTITUTES  —  STATBt- 
HBNT  or  PACTS— APPROVAL  Br  JUDGE. 

1.  Pen.  Code  1895,  art  948,  making  the  mere 
conversion  of  funds  bv  a  guardian  swindling,  is 
within  the  power  of  tne  Legislature,  though  ar- 
ticles 943  and  944,  defining  swindling,  require 
the  property  to  be  acquired  in  the  first  instance 
by  some  fraudulent  pretense. 

2.  The  judge  ma/  not  approve  the  statement 
on  appeal  before  the  attom^s  agree  it  Is  «w- 
rect. 

3.  Appellant  does  not  show,  as  he  must,  to  al- 
low consideration  on  appeal  of  the  statement  of 
facts  not  bearing  tbe  approval  of  tbe  judge, 
that  it  was  forwarded  to  the  judge  after  being 
signed  by  the  attorneys,  and  that  he  forward 
ed  it  to  the  clerk  without  placing  his  approval 
thereon;  there  being  merely  the  affidavit  of  the 
clerk  stating  that  he  received  by  mail  (not 
stating  from  whom)  the  statement  of  facts  af*< 
comitanied  by  a  letter  from  the  judge  instruct- 
ing nim  to  file  the  statement  wtien  the  attor- 
neys signed  it,  and  an  affidavit  of  the  judge 
that  he  did  not  remember  recuving  or  send- 
ing the  statement,  but  that,  if  he  did,  his  fall- 
are  to  approve  It  was  Us  oversight. 

Appeal  from  District  Court,  Red  Rlvec 

County. 

W.  S.  Walls  was  convicted  of  awliidUiig; 
and  appeals.  Affirmed. 

J.  C.  Hodges  and  E.  N.  Hmit.  for  appellant 
I  Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

HBNDBBSON,  J.  Appellant  was  convict 
ed  of  swindling,  and  bla  punishment  assessed 
at  confinement  In  tbe  penitentiary  for  a  term 
of  two  years;  hence  this  appeal. 

What  purports  to  be  a  statement  of  facts 
found  In  tbe  record  doee  not  appear  to  have 
been  approved  by  the  Judge  who  tried  the 
case.    Consequently  we  cannot  consider  it 

Appellant  made  a  motion  to  quash  the  In- 
dictment on  the  ground  that  It  failed  to 
charge  the  offense  of  swindling.  He  con- 
tends tbat  article  948,  Pen.  Code  1895,  under 
wfaicb  tlie  indictment  Is  drawn,  makes  tbe 
conversion  of  property,  merely,  the  offense, 
when  articies  948  and  944,  In  the  same  chap- 
ter, which  define  the  olfense  of  swindling, 
require  that  the  property  must  be  acquired  in 
the  first  Instance  by  some^raudulent  pre- 
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tense.  We  quote  said  article  048,  as  fol- 
lows: "If  any  executor,  administrator,  or 
ffnardlan  taavlng  cbarge  of  any  estate,  real, 
personal  or  mixed,  shall  tinlawfully  and  with 
intent  to  defraud  any  creditor,  heir,  legatee, 
ward  or  distributee  Interested  in  such  es- 
tate, conrert  the  same  or  any  part  thereof  to 
his  own  use,  he  shall  be  deemed  guilty  of 
the  offense  of  swindling."  It  must  be  con- 
ceded that  this  article  eliminates  an  essen- 
tial element  of  the  offense  of  swindling  as  de- 
fined In  the  preceding  articles  of  said  chap- 
ter. That  is,  all  of  the  authorities  hold  that, 
in  order  to  constitute  the  offense  of  swin- 
dling, as  defined  in  said  articles,  the  property 
mast  be  acquired  In  the  first  Instance  by 
some  fraudulent  or  deceitful  pretense  or  rep- 
resentation, and  that  the  indictment  must  set 
out  the  false  pretenses  or  representations. 
White's  Ann.  Fen.  Code,  1  1689,  subd.  4; 
French  r.  State,  14  Tex.  Cr.  App.  76;  Blum 
T.  State,  20  Tex.  Or.  App.  678,  54  Am.  Bep. 
630. 

Furthermore,  appellant  contends  in  this 
connection  that  article  3,  Pen.  Code  1895,  re- 
quires that  every  offense  must  be  defined, 
and  that  the  definition  of  the  offense  as  con- 
stituted under  article  648  contravenes  the 
definition  of  swindling  as  found  in  the  pre- 
ceding articles,  in  that  no  false  pretenses 
need  be  resorted  to  to  acquire  the  property, 
but  that  if  one  of  the  enumerated  trustees 
shall  convert  the  proper^  of  the  heir,  etc., 
he  shall  be  guilty;  makli^  the  guilt  of  such 
person  depend  solely  on  conversion  of  prop- 
erty tbat  may  have  come  to  his  hands.  The 
act  as  to  swindling  appears  to  have  been 
passed  In  1808,  and  article  948  was  a  part  of 
the  original  act,  and  was  embodied  along 
with  the  other  articles  In  the  several  Oodes 
that  have  been  passed  since  that  time.  So 
that  it  does  not  occur  to  us  that  It  is  a  mat-, 
ter  that  can  be  considered  under  the  caption 
of  the  original  bill,  and  is  simply  a  question 
as  to  whether  or  not  the  Legislature  was 
authorized  to  make  conversion  by  a  guardian 
of  the  trust  funds  of  his  ward  the  offense  of 
swindling;  having  previously  defined  what 
constituted  swindling,  and  given  It  an  essen- 
tial element  not  contained  in  said  article  948. 
We  know  of  but  one  case  decided  under  said 
article,  and  that  is  Moody  v.  State,  24  Tex. 
Cr.  App.  458,  6  S.  W.  321.  But  the  question 
here  presented  was  not  raised  in  that  case. 
We  are  now  asked,  for  the  first  time,  to  pass 
OD  the  l^llty  of  the  article  with  reference 
to  the  preceding  definition.  Undoubtedly, 
uoder  the  definition  of  swindling  as  given  In 
articles  943  and  914,  the  mere  conversion  of 
funds  by  a  guardian  would  not  constitute 
the  offense  of  swindling,  but  rather,  under 
our  view,  be  embezzlement,  yet  we  know  of 
no  authority  which  would  Inhibit  the  Legis- 
lature from  creating  or  making  the  conver- 
sion by  a  guardian  of  the  funds  of  his  ward 
swindling,  and  punish  it  as  such.  Independent 
ot  the  preceding  subdivisions  defining  swin- 
dling, and  notwithstanding  said  article  does 
not  embrace  an  essential  ingredient  contain- 


ed In  the  preceding  definition.  It  appears 
that  they  did  make  it  an  offense,  and  It  Is  so 
written  in  plain  terms.  We  hold  that  the  In- 
dictment Is  correctly  framed  imder  said  ar- 
ticle, and  charges  the  offense  of  swindling 
named  therein.  Accordingly  the  court  did 
not  err  In  refusing  to  quash  the  Indictment. 
In  the  absence  of  the  statement  of  facts,  we 
cannot  review  the  charge  of  the  court 

There  being  no  errors  pointed  out  by  the 
assignments  requiring  a  xeT^sol,  the  Judg- 
ment is  affirmed. 

On  Hehearing. 

(Nov.  25,  1903.) 

This  case  was  atUrmed  at  a  former  day  of 
this  term,  and  now  comes  before  us  on  ap- 
pellant's motion  for  rehearing.  We  held  Id 
the  original  opinion  that  the  statement  of 
facts,  not  being  approved  by  the  Judge,  could 
not  be  considered.  Appellant  has  filed  a  mo- 
tion setting  up  the  diligence  used  by  him,  or, 
rather,  showing  why  the  statement  of  tacts 
was  not  approved  by  the  Judge.  Appended 
to  the  motion  is  the  affidavit  of  the  district 
clerk,  stating  that  be  received  the  statement 
of  facts  by  mall,  accompanied  by  letter  from 
Jildge  Ben  H.  Denton,  who  tried  the  case,  in- 
structing him,  when  the  attorneys  for  de- 
fendant had  signed  the  same,  to  file  the  state- 
ment of  facts.  The  Judge,  in  his  affidavit, 
wlilch  is  appended,  states  that  he  had  no 
recollection  whatever  of  receiving  the  state- 
ment of  facts,  or  sending  it  to  the  clerk  of 
Bed  River  coun^,  though  he  might  have  done 
so;  that,  If  such  statement  was  sent  to  blm 
by  the  district  attorney,  and  agreed  to  and 
signed  by  him,  and  he  sent  the  same  to  the 
clerk  of  the  district  court  of  Bed  Blver  coun- 
ty with  instructions  to  file  it,  then  It  was  an 
oversight  on  his  part,  if  not  approved  by 
himself.  These  two  affidavits  leave  the  mat- 
ter In  confusion.  The  clerk  does  not  say 
that  he  ever  received  the  statement  of  facts 
and  letter  from  the  Judge,  but  the  affidavit  Is 
open  to  the  construction  that  he  must  have 
received  the  same  from  the  attorneys,  be- 
cause the  statement  of  facts  In  the  record  Is 
signed  by  the  attorneys.  The  Judge  was  not 
authorized  to  approve  the  statement  of  facts 
in  advance  of  the  agreement  of  the  attorneys 
representing  the  state  and  defendant  that  It 
was  a  correct  statement.  So  we  take  It  that 
the  attorneys  must  have  received  a  letter 
from  the  Judge,  as  stated  by  the  clerk,  and 
that  they  then— either  the  district  attorney  or 
defendant's  attorney— agreed  on  a  statement 
of  facts,  and  signed  the  same,  and  forwarded 
It  with  the  Judge's  letter  to  the  clerk,  where- 
as they  should  then  have  forwarded  said 
statement  to  the  Judge  for  his  approval.  The 
Judge  himself  appears  to  have  no  recollection 
of  having  seen  the  statement  at  all,  and  If 
he  sent  such  statement,  and  his  approval  was 
left  off,  it  was  by  Inadvertence  or  mistake. 
In  accordance  with  the  decisions,  the  onus 
was  on  appellant  to  show  by  his  supporting 
affidavits  to  the  motion  that  the  want  ^  illll- 
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gence  wu  not  his,  but  that  of  the  Judge. 
Appellant  «r  bis  couDsel  should  have  made  It 
appear  dlstlDCtly  In  some  affidavit  that  after 
the  district  attorney  and  defendant's  coun- 
sel had  agreed  to  the  statement  of  facta,  and 
signed  the  same,  It  was  forwarded  to  the 
Judge  who  tried  the  case,  and  be  forwarded 
it  to  the  clerk,  falling  to  place  his  approval 
tiiereoD.  If  such  had  been  the  showing.  It 
would  have  come  under  the  case  of  Yawn  v. 
State,  87  Tei.  Cr.  R.  205,  88  B.  W.  786,  89 
S.  W.  105.  The  burden  being  on  appellant 
to  show  the  facta,  and  the  affidavits  here  pre- 
sented not  showing  the  failure  to  use  dili- 
gence was  the  fault  of  the  Judge,  and  not 
that  of  appellant,  we  cannot  presume  in  hla 
favor,  and  supply  a  statement  not  contained 
in  the  affidavits.  We  hold,  therefore,  that 
the  statement  of  facts  cannot  be  considered 
as  a  part  of  the  record.  We  see  no  occasion 
to  review  the  matters  heretofore  discussed 
In  the  original  opinion. 
The  motion  for  rebearii^  Is  oTwmled. 


GAINBS  V.  STATa* 

(Court  of  Criminal  Appeate  of  Texas.   Nov.  4, 

1903.) 

THBPT  FROM  THH  PERSON— INDICTMENT— DE- 
SCRIPTION OP  PROPERTY  —  RAILROAD  TIME 
CHECK— IDENTIFICATION  BT  WITNESS— AR- 
GUMENT OF  COUNSBl*— REFERENCE  TO  FOR- 
MER TRIAL— CIRCUMSTANTIAIt  BTIDBNCEt^ 
INSTRnCTIOm— VERDICT  —  BRRONBOUS  OR- 
THOORAPBT. 

1.  Aq  indictment  for  theft,  which  described 
the  article  stolen  as  "one  International  and 
Great  Northern  Railroad  Company  pay  check, 
nnmber  4,^^  of  October,  1902,  for  the  sum  of 
$34.25,  issued  to  B.  H.,  the  same  bdne  of  the 
value  of  $34.^,"  snfllciently  describes  the  prop- 
On  a  motion  for  continuance  on  the  groand 
of  an  absent  witness  in  a  prosecution  for  theft, 
defendant's  affidavit  alleged  that  the  absent 
witness  would  give  evidence  contrary  to  that 
given  by  prosecuting  witness,  but  in  answer  the 
state  produced  the  atBdavit  of  this  witness,  in 
which  he  swore  substantlsU^  as  the  prosecatine 
witness  had  done,  and  particularly  traversed 
the  alleKAtions  in  the  application  for  continn- 
anoe.  Held,  that  the  continuance  was  propaiy 
refused. 

3.  In  a  prosecution  for  theft  of  a  railroad  pay 
check  it  was  proper  to  permit  a  witness  to  iden- 
ttfy  the  check,  though  he  testified  that  he  could 
not  read  well,  and  that  all  railroad  pay  checks 
looked  alike  and  were  of  the  ssme  color. 

4.  In  a  prosecution  for  theft  from  the  person 
the  prosecuting  attorney  said  to  the  jury  that 
at  a  recent  term  of  conrt  in  another  county 
three  persons  were  tried  and  convicted  for  theft 
from  the  person,  and  defendant's  counsel  ought 
to  fco  over  in  that  county  and  see  how  they 
treat  that  kind  of  fellows.  This  statement  was 
in  reply  to  argument  of  defendant's  counsel  tiiat 
it  was  impossible  to  commit  theft  from  the  per- 
son, while  the  party  was  awake,  without  his 
knowIedf;e  of  the  facts,  and  that  he  had  never 
known  or  heard  of  a  case  of  that  character. 
Held,  that  the  argument  was  not  harmful  to  de- 
fendant. 

6.  In  a  prosecution  for  theft  from  the  person 
the  prosecnting  attorney  stated  that  at  a  trial. 
ct  a  case  for  theft  from  the  person  at  a  former 
term  eleven  of  the  jurors  believed  that  defend- 
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ant  was  guilty,  and  one  did  not,  and  that  while 
the  jury  was  ont  the  other  jurors  took  from  the 
one  juror  his  watch,  his  pocketbook,  his  keys, 
I  etc.  The  defendant  objected  on  the  ground  that 
the  argument  referred  to  a  former  trial  of  the 
case,  and  was  a  statement  of  the  attitade  of 
the  juiy  therein.  It  appeared  that  this  argu- 
ment was  an  answer  to  that  of  counsel  for  de* 
fendant  that  it  was  Impossible  for  one  person 
to  comniit  theft  from  the  person  without  the 
knowledge  of  that  person.  Defendant  request- 
ed no  charge  elimiaatiog  this  matto*  from  tiie 
consideration  of  the  jury.  Held  that.  In  the  ab- 
sence of  sudi  request,  the  argument  could  not 
be  considered  reversible  error. 

6.  The  argument  did  not  refer  to  a  former 
conriotion  so  as  to  come  within  the  prohilntion 
of  Code  Cr.  Proc.  1895,  art.  823.  prohiUtioK 
any  allusion  to  a  former  conviction. 

7.  In  a  prosecution  for  crime,  a  charge  on 
drcumstantial  evidence  to  the  effect  that  it 
must  not  only  conduce  to  establish  defendant's 
gnllt  to  a  moral  certainty,  but  that  it  must  also 
be  strong  enough  to  exclude  artry  other  rea- 
sonable hypothesis  consistent  wldi  his  inno- 
cence, is  proper. 

8.  In  a  prosecution  for  crime,  the  fact  that 
the  verdict  spells  the  word  "penitentiary"  **pen- 
tiary"  is  not  error. 

Appeal  from  District  Conrt,  Falls  County; 
Sam  R.  Scott,  Judge. 

John  Gaines  was  convicted  of  theft  ttom 
the  person,  and  appeals.  Affirmed. 

Lewellyn  &  Counallyn  and  Rice  &  Bart- 
lett,  for  appellant.  Howard  Martin,  AmL 
Atty.  Gen.,  for  the  State. 

HEKDERSON,  J.  Appellant  was  convict- 
ed of  tbeft  from  the  perscm,  and  his  punish- 
ment assessed  at  confluement  In  the  peniten- 
tiary for  a  term  of  two  years. 

Appellant  made  a  motion  to  quash  the  in- 
dictment on  the  i^opositlon  that  the  same 
did  not  describe  the  check,  and  did  not  show 
that  the  same  was  corporeal  personal  prop- 
erty. The  indictment  was  certainly  good  as 
to  other  property  alleged  to  have  been  stolen, 
to  wit,  the  pocketbook;  and  we  also  hold  it 
was  good  as  to  the  check.  The  allegation  is 
as  follows:  "One  International  and  Great 
Northern  Railroad  Company  pay  check,  num- 
ber 4,892,  of  October,  1902,  for  the  sum  of 
thirty-four  dollars  and  twenty-five  cents,  is- 
sued to  Blnckmou  Mills,  the  same  being  of 
the  value  of  ttalrty-fonr  dollars  and  twoity- 
flve  cente." 

Appellant  made  a  motion  for  oontlnnance, 
which  was  overruled  1^  the  court.  This  ques- 
tion was  brought  up  again  In  motion  for  new 
trial,  and  the  action  of  the  court  therem  Ib 
assigned  as  error.  The  motion  was  baaed  on 
the  absence  of  one  Joe  Battle,  by  whom  it 
was  alleged  that  appellant  expected  to  prove 
certain  statements  of  prosecutor  Mills,  to  the 
effect  that  he  did  not  know  where  he  lost  the 
purse— whether  In  Falls  county  or  not;  that 
be  did  not  know  whether  defendant  found  tbe 
purse  or  not,  and  he  did  not  know  how  It 
came  into  bis  possession.  At  tbe  most,  this 
would  be  impeaching  testimony  If  the  absent 
witness  would  swear  to  tbe  statements  con- 
tained In  tbe  application.  However,  In  an- 
swer to  aaid  applicatloD,  tbe  state  baa  atticfa- 
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ed  the  ftflldaTit  of  said  -witnen,  tn  vblcb  be 
Bweara  aulMtantially  u  tbe  prosecutor  Mills 
awoce  on  the  trial,  and  he  particularly  trar- 
erses  the  allegations  In  the  application  to 
the  effect  that  MUls  may  have  told  him  that 
he  did  not  know  whether  he  lost  hla  check 
In  FftUs  coanl7  or  not  Bo  we  take  it  that 
the  court  did  not  err  tn  oTermling  the  appll- 
cation  tor  ccHitinaance  both  on  tbe  ground 
that  the  teatlmony  of  the  absent  witnesa 
was  of  an  impeaching  character,  and  on  the 
ground  tliat  the  witness*  affldarit  showed 
that  the  statemeDta  in  tbe  application  were 
not  true. 

Appellant  objected  to  the  evidence  of 
BlackmoD  Mills  identifying  tbe  check  offered 
In  evidence.  The  bill  shows  that  the  witness 
Mills  "was  permitted  to  identify  a  check  of- 
fered In  evidence  as  the  check  which  he  hist, 
and  as  bis  check,  when  he  also  testified  that 
he  could  not  .  read  well,  and  that  all  railroad 
pay  checks  looked  alike  and  were  of  the  same 
color."  The  bill  does  not  show  what  else  the 
witness  may  have  testified  In  regard  to  said 
check;  nor  does  It  negative  tbe  Idea  that  be 
may  have  testified  to  other  facts  concerning 
the  identity  of  said  check.  In  tbe  absence  of 
such  statement  in  tbe  bill,  we  .cannot  pre- 
snme  that  the  witness  did  not  fully  Identify 
said  check,  and  show  that  he  was  capable  of 
identifying  tbe  same.  However,  we  think 
moogh  is  shown  In  the  bill  to  autborfze  the 
wltneaa  to  Identify  the  chedt  Tbe  fact  that 
be  could  not  read  well,  and  that  all  railroad 
pay  checks  looked  alike  and  wore  of  the  same  : 
color,  would  only  go  to  the  probative  force 
of  hlB  testimony. 

Appellant  assigns  as  oror  the  action  of  the 
court  permitting  the  county  attorney,  in  his 
argument  to  the  Jury,  to  state  as  follows: 
"At  a  recent  term  of  the  district  court  of 
McLqman  county  three  persons  were  tried 
and  convicted  Cor  tbeft  from  the  person,  and 
defmdant's  counsel  ought  to  go  over  in  Mc- 
Lennan county,  and  see  how  they  treat  tbat 
kind  of  fellows."  This  was  objected  to  on 
the  ground  tbat  there  was  no  evidence  to 
warrant  tbe  argument,  and  that  tbe  same 
was  denuQClatory  of  defendant,  and  calcu- 
lated to  injure  him  before  the  court.  Tbe 
court  explains  this  bill  by  stating  tbat  It 
was  in  reply  to  the  argimient  of  appellant's 
counsel  declaring  to  the  Jury  that  It  was 
impossible  for  one  to  commit  theft  from  the 
person  of  another  while  such  party  was 
awake  and  in  possession  of  his  faculties, 
without  such  party's  knowledge  of  the  facts; 
that  he  bad  never  known  or  heard  of  a  case 
of  tbat  character,  etc.  While  we  do  not  be- 
lieve the  cmirt's  qualification  explains  the 
matter  so  as  to  have  authorized  tbe  argu- 
ment, still  no  written  motion  was  presented 
to  the  court,  and  requested  to  be  given,  ex- 
cluding the  conaid«ratl<m  of  the  argument 
from  the  Jury.  Nor  do  we  see  in  the  argu- 
ment Itself  any  injurious  consequencea  like- 
ly to  result  to  appellant. 

Appellant  turtbermore  questions  tbe  ac- 


tion of  the  court  permitting  said  county  at- 
torney. In  arguing  the  case  to  the  Jury,  stat- 
ing as  follows:  "At  a  trial  of  a  case  for  theft 
from  the  person  at  a  form«>  term  of  this 
court  eleven  of  the  Jurors  believed  tbat  de- 
fendant In  that  case  was  guilty,  and  one  of 
tbe  Jurors  did  not  believe  tbat  defendant  had 
taken  the  purse  from  tbe  pocket  of  prosecut- 
ing  witncM  In  tbe  case;  and  while  the  Jury 
was  out  the  other  Jurors  took  from  the  one 
Juror  his  watch,  his  pocketbook,  his  keys,"  eto. 
Appellant  Insists  that  this  referred  to  a  fw- 
mer  trial  of  this  case,  and  was  a  statement  on 
the  part  of  tbe  county  attorney  of  tbe  atti- 
tude of  tbe  Jury  which  tried  it  He  object- 
ed because  the  same  was  not  warranted  by 
any  evidence,  and  because  It  was  calculated 
to  injure  the  righto  of  defendant  before  the 
Jury,  and  because  the  county  attorney  did 
in  fact  refer  to  a  former  trial  of  tbe  ease, 
and  the  fact  that  11  Jurors  believed  defend- 
ant guilty,  and  this  was  calculated  to  injure 
defendant  before  the  court  The  court  er- 
plains  this  bill  stating  "tbat  counsel  tor 
defeiidant  had  previously,  In  his  argument  to 
tbe  Jury,  stoted  and  ai^ed  very  strongly 
that  It  was  impossible  for  one  person  to  com- 
mit theft  by  privately  stealing  from  the  per- 
son of  anoth^,  without  tbe  knowledge  of 
such  person;  and  in  all  of  hla  experience  In 
the  conrts  of  this  country  he  had  never  seen 
snch  a  case,  and  that  he  did  not  believe  it 
was  possible."  Tbe  court  forth^  says  "that 
It  was  not  stated  by  the  county  attorney,  nor 
did  the  Jury  know,  tbat  tbe  circumstances 
related  by  him  were  connected  In  any  way, 
directly  or  Indirectly,  with  tbe  case  on  trial; 
and  defendant  was  in  no  manner  injured  or 
affected  thereby,  and  the  Jury  did  not  know 
of  tbe  objections  made  by  counsel  for  de- 
fendant" Notwlthstondlng  the  explanation 
of  the  Judge,  It  occurs  to  us  tbat  there  Is 
enough  shown  in  tbe  bill  to  tbe  effect  that 
the  county  attorney  was  referring  to  a  for- 
mer trial  of  the  case,  and  that  It  was  bis  pur- 
pose to  impress  upon  the  Jury  trying  tbe  case 
then  bow  the  Jury  stood  In  the  former  trial. 
We  think  this  practice  exceedingly  r^reben- 
slble.  But  no  written  charge  was  requested 
to  be  given  to  the  Jury  eliminating  tills  mat- 
ter from  their  consideration,  and,  in  accord- 
ance with  the  practice  adopted  by  this  court 
In  the  absence  of  some  injurious  effect  shown 
or  Inevitably  ensuing  from  the  remarks 
made,  we  would  not  feel  authorized  to  re- 
verse the  case  on  this  account  For  authori- 
ties, see  White's  Ann.  Code  Cr.  Proc.  {  1160. 
Article  828.  Code  Cr.  Proc.  1885,  inhibits  the 
allusion  to  a  former  conviction.  Here  no 
former  conviction  was  referred  to,  and  ac- 
cordingly appellant's  assignment  does  not 
come  within  the  statutory  inhibition. 

Appellant  requested  certain  special  instruc- 
tions, based  on  his  own  evidence,  to  tbe  ef- 
fect that  be  found  the  pay  check  in  the  car 
on  tbe  floor.  Tbe  court  gave  this  defense 
In  the  main  charge,  so  the  requested  instruc- 
tion was  not  nttrnssniT 
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^ipellaat  alto  ctltlclws  tbe  coort^s  ^aage 
on  drcumstantial  evidfflice  on  ttie  ground 
that  It  waa  not  full  enougb,  and  failed  to  In- 
struct the  Jury  that  they  must  believe  that 
no  other  peracn  ttian  the  aceuaed  committed 
the  oU&aM.  We  hare  examined  the  charge 
of  the  court  on  circumstantial  erldencet  and, 
In  our  f^inton,  It  gtres  both  tbe  afflrmatlTe 
and  negatlTe  elements  requisite  to  a  charge 
on  drcumstantial  evidence;  that  la,  that  the 
evidence  must  not  only  conduce  to  eetab* 
llsh  appellant's  guilt  to  a  moral  cratalnty, 
but  that  It  must  also  be  strong  enough  to  ex- 
clude every  other  reasonable  hypothesis  con- 
sistent with  his  innocence.  This  Is  the  prin- 
ciple enunciated  by  tbe  antborltlea  as  to  a 
charge  on  drcunurtantlal  evidence.  Smith  t. 
State,  85  Tex.  Gr.  R.  618, 83  S.  W.  838,  84  S. 
W.  960. 

In  motion  tor  new  trial  appellant  urges  a 
reversal  of  the  case  because  tiie  verdict  does 
not  properly  apell  '^nltentlary,*'  the  word 
used  by  the  Jury  being  "penttary."  Tl^ 
question  has  been  before  the  court  a  numbw 
of  times,  and  It  seems  that  our  place  of  Im- 
prisonment Is  susceptible  of  any  mode  of 
spelling.  Stepp  V.  State,  31  Tex.  Or.  B.  8^ 
20  S.  W.  7SS:  Hoy  v.  State,  11  Tex.  App.  82; 
HcGee  V.  State,  88  Tex.  Or.  180^  46  B.  W. 
709. 

We  have  examined  the  record,  and  in  our 
opinion,  the  facts  amply  support  the  verdict, 
and,  there  being  no  error  apparent,  the  Judg- 
ment is  aflCtrmed. 

BBOOK8,  absent 


BUCK  T.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.   Not.  18, 

1903.) 

CRIMINAL  LAW— APPgAL— RgCOQNIZANCB- 
RE0ITAL8— BUFF-ICIENCY. 

1.  On  appeal  from  a  dismissal  by  the  coanty 
court  of  an  appeal  from  a  justice's  judgment  of 
conviction,  the  recognizance  must  state  that  the 
appeal  is  from  the  dismisRal,  and  a  recital  that 
defendant  was  convicted  In  the  county  court  Is 
insufficient. 

Appeal  from  Van  Zandt  Oounty  Oourt;  Jno. 

W.  DaTldaon,  Judge. 

Emmett  Buck  was  convicted  In  the  Jus- 
lice  court  of  a  misdemeanor,  and  appealed  to 
the  county  court  From  an  order  ai  tbe  coun- 
ty court  dismissing  his  appeal,  he  appeals. 
DlamlBsed. 

Howard  Martin,  Asst  Atty.  Oen^  for  the 
Stete. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed in  the  justice  court  and  appealed  to  the 
county  court,  where  hie  appeal  was  dismiss- 
ed. He  gave  notice  of  appeal,  and  entered 
Into  recognizance,  tbe  recitals  of  which  are 
that  "Emmett  Buck,  who  stands  charged  In 
this  court  with  the  offeiue  of  carrying  a  pls- 
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tol,  and  who  has  been  ecmvlcted  of  said  of- 
fense, a  misdemeanor,  in  tiila  conrt  and  his 
punishment  assessed  at  a  fine  of  f2S,  shall 
appear  before  this  court**  et&  Mo^m  Is 
made  by  the  Assistant  Attorney  Ctaneral  to 
dismiss  this  appeal  because  tbe  recognizance 
Is  Insuffldent  It  has  been  repeatedly  held 
that  In  prosecution  of  an  aiHMnl  from  the 
Justice  to  the  county  court,  where  tiie  case 
has  been  dismissed  In  the  county  court  and 
appeal  taken  to  this  court  tbe  recognlnnce 
must  distinctly  recite  that  ttie  anieal  Is  pros- 
ecuted from  such  dismissal.  It  is  not  suffi- 
cient to  state  that  he  was  convicted  In  the 
county  court;  nor  Is  It  true.  The  appeal  In 
such  Instances  Is  trom  the  dismissal,  and  not 
from  a  conviction.  Alexander  v.  State  (Tex. 
Or.  App.)  82  S.  W.  696;  Bennett  V.  State,  87 
Tex.  Or.  B.  244,  89  S.  W.  368;  Stnrgeon  t. 
State  (Or.  Ai^.)  66  S.  W.  1087,  3  Tex.  Ct 
Bep.  762;  Horton  v.  State  (Or.  App.)  68  8.  W. 
172.  4  Tex.  Ot.  Bep.  885. 

The  motion  la  wdl  taken,  and  the  appeal  is 
dismissed. 


BROWN  V.  STATE. 
(Court  of  CMmlnal  Appeals  of  Texas.  Nov.  18^ 

1003.) 

INDICTMBNT— FORM— flUFFIGIBNCnr. 
1.  An  indictment  beginning,  "In  the  name 
and  by  authority  of  the  state  of  Tezaa,"  is  not 
insuffldent  because  of  the  omission  of  tbe  word 
"the"  between  the  words  "by"  and  "authority." 

Appeal  from  District  Court,  Delta  Ckionty; 
H.  Ol  Connor,  Judge. 

Prank  Brown  was  convicted  of  incest,  and 
appeals.  Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
Stats. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  incest,  the  penalty  assessed  being 
3%  yean  in  the  penitentiary.  The  Indict- 
ment begins  In  the  following  language:  "In 
the  name  and  by  Authority  of  the  state  of 
Texas."  It  was  contended  below,  as  It  Is 
here,  that  this  is  not  sufficient;  that  tbe 
word  "the"  should  have  been  placed  be- 
tween the  words  "by"  and"  "authority";  and 
this  omission  Is  fatal  ta  the  Indictment 
This  is  the  precise  question  decided  in  Joe 
Weaver  v.  State  (at  the  present  term)  76  8. 
W.  564.  For  a  discussion  of  the  matter  see 
that  case.   The  Indictment  ta  sufficient 

No  error  appearing  In  the  record,  the  Judg- 
ment is  affirmed. 


OATBB  V.  STATB.* 
(Court  of  (3rfminal  Appeals  of  Texas.  Nor.  4, 

1803.) 

APFBAIi— HISDBUEANOR— RBOOQNIZANCS- 

SUFFICIBNCT. 

1.  Under  Code  Cr.  Proc.  1805,  art  887,  pro- 
viding that  In  anieal  euea  of  misdemeanor 

*BalMu1ng  dulsd  Dtomtb&e  %  tttt. 

Digitized  by  Google 


KNOX  T.  STATS. 


the  recognlsaiio*  than  redts  that  the  party 
wai  coavicted  in  the  particular  case  of  a  mis- 
demeanor, and  his  panisbment  assessed,  etc., 
a  recognizance  which  merely  recites-  that  ap- 
pellant stands  charged  wiui  the  offense  of 
svindlinK,  and  haa  been  convicted  and  fined* 
etc.,  is  insuffldent  to  aapport  an  appeal. 

Appeal  from  Harrison  County  Court;  H. 
T.  Lyttleton,  Judge. 

Tom  Cater  wai  convlctod  of  awlndUng, 
and  8pi)eals.  Appeal  dlamlued. 

T.  D.  Harrison,  for  appellant  Howard 
Martin,  Aaot  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  AsBlBtant  Attanier 
General  mores  to  dismiss  tbls  an»eal  fbr 
want  of  a  sufflcleat  recognisance.  The  recog- 
olzance  recites  that  appellant  stands  charged 
wlQi  the  offense  of  swindling,  **and  who  has 
been  convicted  In  ttds  court,  to  wit,  January 
17, 1903,  and  fined  9100  and  one  day  In  jail." 
The  statute  requires  Hiat  ttke  recognlzanCA 
should  recite  that  the  party  was  convicted 
in  the  particular  case,  and  of  a  misdemeanor, 
and  his  puidshment  assessed,  etc.  The  re- 
cognisance Is  fatally  defective  In  this  re- 
spect, and  does  not  substantially  comply  wltb 
article  887,'  Code  Cr.  Proc.  1895.  The  mo- 
tion Is  sustained,  and  the  appeal  la  dismissed. 

BROOKS,  J.,  absent 


DUNCAN  T.  STATE). 
(Conrt  of  Criminal  Appeals  ot  Texas.  Nov.  18, 
1903.) 

CRIMINAL  LAW— NSW  TRIAL-NRWLT  DISCOT- 
BRBD  BTIDBHCB— DIUOENOB. 
1.  Where,  on  motion  for  a  new  trial  on  the 
ground  of  newlj  discovered  evidence,  it  appear- 
ed that  defendant  had  been  under  bond  for  sev- 
eral months  between  the  indiobnent  and  the 
time  of  trial,  that  the  absent  wltaessea  Jived 
in  the  vicinity,  and  their  testimony  could  have 
been  ascertained  with  the  slightest  diligence,  a 
new  trial'  was  properly  refused. 

Appeal  from  District  Court,  Kaufman 
Goonty:  J.  B.  Dlllard,  Judge. 

Virgio  Duncan  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  bis 
punishment  assessed  at  imprisonment  in  the 
penltmtlary  for  a  term  of  five  years. 

Attached  to  the  motion  for  new  trial  are 
some  affidavits  alleging  newly  discovered  tea* 
tlmony.  All  of  this  Is  cumulative  of  that  pro- 
duced <m  the  trial.  The  killing  occurred 
about  flie  aoth  day  of  August.  1900.  The 
Indictment  was  returned  on  September  lOth 
following,  and  the  trial  took  place  in  June. 
190B.  Appellant  had  been  imder  bond  all 
ot  the  time,  except  when  under  arrest  for 
forfeiting  said  bond.  The  absent  witnesses 
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Uved  in  the  vicinity  of  the  homicide,  and 
their  testimony  could  have  been  easily  as- 
certained with  the  slightest  diligence.  Un- 
der the  showing  made  we  are  of  opinion 
that  appellant  has  not  brought  himself  with- 
in any  of  the  rules  In  regard  to  granting 
new  trials  for  newly  discovered  evidence. 

It  is  contended  the  evidence  Is  not  suffi- 
cient to  support  the  cmvlctlon  of  murder 
in  the  second  degree.  We  think  it  Is.  Ap- 
pellant's theory  was  self-defense  and  insult- 
ing conduct  towards  bis  wife.  These  mat- 
ters were  all  clearly  submitted  to  the  Jury. 

The  record  presente  no  error,  and  the  Jtidg- 
meat  is  affirmed. 


KNOX  T.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.  Nov.  18. 

1908.) 

KlSPma  A  8AL0CT  OTEK-BTTIDBNam- 
INSTRtlCTION. 

1.  EvideDce  that  defendant  gave  one  person 
a  drink  of  whisky,  and,  though  refusing  to  sell 
or  give  whisky  to  another,  pointed  to  the  bar, 
and  aald  to  him,  "There  is  some,"  is  admissible, 
though  the  chaise  Is  of  keeping  open  his  saloon 
on  election  day. 

2.  An  instruction  on  a  trial  for  keeping  open 
saloon  on  an  election  day  need  not  state  Uiat 
defendent  must  have  kept  It  open  unlawfully 
and  willfally;  Pen.  Code  1S95,  art.  185.  not 
maUns  unlawfully  and  willfully  a  part  of  the 
definition  of  the  ofFease. 

Appeal  from  Van  Zandt  Oonnty  Court;  Jno. 
W.  Davidson.  Judge. 
H.  A.  Knox  was  convicted  of  keeping  open 
;  his  saloon  on  dectlon  day,  and  appeals.  Af- 
firmed. 

T.  R.  Yantls,  Jno.  S.  Splnks.  and  Chas.  H. 
Reese,  for  appellant.  Howard  Martin,  Asst 
Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  keeping  open  his  saloon  on  an  elec- 
tion day.  He  assigns  as  error  the  action  of 
the  court  permitting  the  state  to  prove  that 
appellant  gave  one  of  the  witnesses  a  drink 
of  whisky,  and  in  permitting  another  to 
swear  that  appellant  refused  to  sell  or  give 
him  whisky,  but  said,  waving  bis  hand  to- 
ward the  bar,  "There  is  some;"  hts  conten- 
tion being  that  the  charge  on  which  appel- 
lant was  convicted  was  for  opening  and  keep- 
ing open  his  saloon  on  election  day,  etc.,  and 
that  the  proof  here  was  of  matters  which 
were  other  and  distinct  offenses,  not  char- 
ged In  the  complaint  and  Information.  While 
this  is  true,  yet  the  facte  here  shown  were 
evidence  tending  to  prove  that  appellant 
kept  his  aaloon  open  on  said  day,  and  as 
such  were  admissible  in  evidence.  The  case 
of  Anthony  v.  State  (Tex.  Cr.  App.)  55  S.  W. 
01.  cited  by  appellant  in  support  of  his  con- 
tention, Is  not  in  point  here.  Ttiat  case  is 
only  authority  for  the  purpose  of  showing 
that,  where  the  statute  embraces  two  of- 
fenses, proof  of  one  will  not  sustain  convic- 
tion in  the  other;  but  it  is  not  authority  for 
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the  proposition  tbat  where  one  transaction, 
or  a  part  tbereof,  will  tend  to  prove  an- 
other, such  evidence  Is  not  admissible. 

Appellant  objected  to  the  charge  of  tbe 
court  because.  In  defining  the  offense,  the 
court  did  not  Instnict  tbe  Jury  that  appellant 
must  keep  his  saloon  open  nnlawfuUy  and 
willfully,  bat  merely  charged.  If  tbe  Jury  be- 
lieve that  appellant  opened  or  kept  open  bis 
saloon  on  election  day,  ete.,  he  would  be 
guilty  of  said  offense.  We  have  examined 
the  statute  under  which  tbls  offense  was 
charged  (see  article  186,  Pen.  Code  1896),  and 
unlawfully  and  willfully  are  not  a  part  of 
tbe  definition  of  tbe  offense.  In  Bmerson 
v.  State,  76  S.  W.  93e,  8  Tex.  Ot.  Rep.  827; 
to  which  appellant  refers,  the  defense  was 
that  he  did  not  keep  open  his  saloon;  that 
be  was  having  It  cleaned,  and  tbe  employA 
cleaning  It  opened  tbe  door  to  get  water  to  be 
used  In  cleaning  the  saloon,  and  parties  sllp- 
ped  In,  Of  course,  If  appellant  opened  his 
saloon  for  an  innocent  purpose,  it  was  com- 
petent for  him  to  show  that  as  defensive 
matter.  We  do  not  understand  that  It  was 
necessary  for  appellant  to  keep  the  doors  of 
his  saloon  open.  If  even  the  doors  were 
closed  by  defendant,  as  is  here  shown,  and 
parties  passed  in  and  out  as  they  pleased, 
that  would  be  evidence  of  the  fact  that  the 
saloon  was  open.  Whltcomb  v.  State,  30  Tex. 
App.  269,  17  B.  W.  268.  And  farther  testi- 
mony that  be  gave  away  i^hlsky  or  that  he 
sold  whisky  would  be  sufficient  to  make  out 
tbe  case.  The  evidence  presented  In  tbls  rec- 
ord shows  that  be  both  gave  away  and  sold 
whisky.  If  It  had  been  shown  that  the  sale 
of  the  whisky  to  Dr.  Robinson  was  on  pre- 
scription, and  that  appellant  was  a  drug- 
gist, or  kept  drugs  for  sale,  this  would  have 
afforded  a  defense  to  that  transaction;  but 
tbere  Is  no  proof  that  appellant  was  a  drag- 
gist,  or  kept  drugs  for  sale. 

We  have  examined  the  record  carefully, 
and,  In  oar  opinion,  the  evidence  sustains  the 
conviction.  The  judgment  Is  affirmed. 


HOIXOWAT  T.  BTATB. 

(Coort  of  Criminal  Appeals  of  Texas.  Ner.  18; 

1903.) 

HOHIGIDB  — THRBA.T8  OF  DBFBNDANT  —  BVI- 
DBNCB-nADtOSSIBILITT— INBTRncnONS. 

1.  On  a  prosecution  for  homicide,  the  testl- 
roonjr  that  defendant,  on  the  eveains  of  tbe  ' 
homicide,  and  shortly  before  It,  stated  to  wit-  ; 
ness  that  no  man  could  beat  nim  oat  of  ¥60  ; 
and  live,  and  tbat  he  woald  kill  him  before  he 
got  home,  was  not  objectionable  on  tbe  j^nnd  ' 
tbat  be  mentioned  no  names,  when  other  evi-  | 
dence  showed  that  the  statement  referred  to  de-  , 
cedent. 

2.  Where,  on  a  proaecntlon  for  homicide,  de-  : 
fendant  admitted  the  killing,  the  refusal  of  the 
court  to  require  the  state,  after  It  had  rested 
tbe  case  on  purely  circumstantial  evidence,  to  , 
call  an  eyewitness  to  tbe  transaction,  was  not  { 
error;  the  eyewitness  being  a  brotbei^in-Iaw  of 
defendant  and  unfriendly  to  tbe  state,  and  hav-  ! 
Ing  previotisly  testified  that  he  was  so  drunk 


tbat  he  knew  nothing  aboot  tiia  tacts  In  the 

case. 

3.  The  state,  on  the  cross-examination  of  wit- 
nesses called  bv  defendant,  on  trial  for  homi- 
cide, to  prove  tlint  he  n-as  a  good,  quiet,  peace- 
able, and  law-abidiiv  citisen,  was  properly  p«r> 
mitted  to  prove  partKolar  acts  of  mismndact  on 
defendanrs  itari 

4.  Where,  on  a  prosecution  for  homicide,  there 
was  evidence  that  defendant  was  at  tbe  time  of 
the  homicide  under  the  influence  of  liquor,  it 
was  not  error  to  charfS  on  ten^rary  insani^ 
caused  bv  tbe  recent  tUM  Of  ardent  spirits. 

6.  An  instruction  on  a  prosecotlon  for  homi- 
cide tbat  tbe  evidence  relative  to  defendant 
having  served  in  the  penitentiary,  which  evi- 
dence was  brought  out  on  tbe  croBS-examination 
of  defendant's  witoesses  to  prove  bis  good  char- 
acter, could  only  be  eonsidered  as  aoecting  bis 
reputation  as  a  good  citizen,  and  for  no  other 
purpose  whatever,  was  oroneoos,  as  being  on 
tbe  weight  of  tbe  evidence,  and  as  calling  ihe 
attention  of  tbe  jniy  to  tbe  fact  that  ha  had 
been  in  the  penitentiary. 

Anneal  fiwm  IMstrlct  Oonrt,  FaOa  Oonnt^; 
Sam  B.  Boott,  Jndga 

W.  W.  Holloway  ma  convicted  of  man- 
alanghter,  and  appeals.  Reversed. 

Lewellyn  &  Connolly  and  J.  W.  Spivey.  for 
appellant.  Howard  Martin,  Ajnt.  Atty.  Gen., 
for  the  Stoto. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  manslaughter,  and  his  punishment  as- 
sessed at  confinement  In  tbe  penitentiary 
for  a  term  of  three  yean;  hence  this  ap- 
peal. 

Appellant  objected  to  the  testimony  of 
Oiariey  Meyers,  to  the  effect  that  appellant, 
on  tbe  evening  of  the  homicide,  and  shortly 
before  tbe  same  occurred,  stated  to  him,  in 
the  store,  that  no  man  could  beat  him  (de- 
fendant) oat  of  {60  and  live;  that  he  would 
kill  him  before  be  got  home.  Tbls  testi- 
mony was  objected  to  on  the  ground  that 
defendant  mentioned  no  names  in  connec- 
tion with  said  statement,  and  tbat  conse- 
quently said  statement  did  not  relate  to  de- 
ceased, and  was  irrelevant  and  Immaterial. 
The  bill  does  not  state  that  these  were  all 
the  facts  attending  the  Introduction  of  said 
evidence,  so  as  to  show  tbat  tbe  court  erred 
in  admitting  the  same.  There  is  other  tes- 
timony tending  to  show  that  appellant  al- 
luded to  deceased  when  he  made  this  re- 
mark. One  witness,  to  wit,  Frank  Dunk- 
lin, testifies  directly  that  be  made  the  same 
remark  to  bim  concerning  a  settlement  with 
Goolsby,  deceased.  Looking  at  tbe  record, 
there  Is  no  question  bat  that  the  remark  re- 
ferred distinctly  to  deceased. 

After  the  state  bad  rested  the  case  co 
purely  drcnmstantlal  evidence,  appelhmt  re- 
quested the  court  to  require  the  state  to  put 
W.  M.  Harding  on  the  stand,  who  ms  an 
eyewitness  to  the  transactloD;  Insisting  that, 
where  there  was  an  ^ewttness.  the  state 
was  required  to  place  sacfa  eyewltoeas  on,  the 
stand.  In  this  connection,  we  are  referred 
to  Thompson  t.  State.  30  Tex.  Of.  ApQ.  SSS, 
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17  8.  W.  448.  Tbe  doctrlse  announced  in 
that  case  was  discussed  in  McCandless  t. 
State.  42  Tex.  Gr.  R.  t}55.  62  S.  W.  745.  and 
the  views  therein  announced  were  seriously 
qoestloned.  However,  the  court  explains  the 
bin  of  exceptions,  showing  that  appellant 
confessed  the  act  of  killing,  which  has  been 
held  by  this  court  to  be  positive  evidence. 
Fnrthezmore^  the  court  stated  that  the  eye- 
witness was  a  brother-in-law  of  appellant 
and  was  unfriendly  to  the  state,  and,  be- 
sides, had  previously  testified  he  was  so 
drunk  at  the  time  that  he  knew  nothing 
about  tbe  facts  of  the  case.  We  do  not  tw- 
lieve  the  court  erred  in  this  matter. 

Ai^ellant  put  his  character  in  issue,  as  be- 
ing a  good,  quiet,  peaceable,  and  law-abid- 
ing citizen.  During  tbe  crosa-examlnatlon 
of  appellant's  witnesses,  the  state  was  p^ 
mltted  to  prove  by  them  that  they  tiad  heard 
defendant  liad  been  sent  to  the  penitentiary 
for  theft  of  cattle;  that  It  had  been  dis- 
cussed In  the  neighborhood  where  witnesses 
and  defendant  lived,  when  his  reputation 
was  l>elog  discussed.  This  was  objected  to 
on  the  ground  that  it  was  immaterial  and 
Irrelevant  to  any  Issue  in  the  case,  and  did 
aot  tend  to  prove  or  disprove  whether  or  not 
defendant's  reputation  as  a  Qulet  and  iieacea- 
bte  citizen  was  good.  Of  course,  It  was  not 
competent  for  the  state  originally  to  put  ap- 
pellantrs  reputation  in  Issue;  but,  be  having 
done  so.  It  was  proper  on  onss-examinatlon 
of  bla  witnesses  to  prove  by  them  particular 
acts  of  misconduct,  or,  where  the  proof  was 
of  general  reputation  on  the  part  of  appel- 
lant, that  the  witnesses  had  heard  of  partic- 
ular acts  of  misconduct.  Rice,  Grim.  Sir.  p. 
603,  citing  State  v.  Merriman.  84  S.  a  IS,  12 
S.  B.  619. 

We  do  not  believe  the  court  erred  in  char^ 
ting  on  temporary  insanity  caused  by  the 
recent  use  of  ardent  spirits,  as  there  was  evi- 
dence tending  to  show  that  appellant  was 
onder  the  influence  of  liquor  at  the  time  of 
the  bomidde. 

Hie  following  portion  of  the  court^s  charge 
is  also  complained  of  as  erroneous:  "The 
evidence  before  you  relative  to  defendant 
hsving  served  a  term  In  the  penitentiary 
ran  oikly  be  considered  by  you  as  affecting 
defendant's  reputation  as  a  good  dtlzen,  and 
yon  wni  consider  tbe  same  for  no  other  pur- 
pose whatBoerer."  This  Is  ol^eeted  to  on 
the  gronnd  that  sneb  testimony  could  only  be 
considered  with  reference  to  the  credibility 
of  appellant  Tbe  testimony  does  not  ap- 
pear from  tiie  record  to  hare  been  Introduced 
for  thts  purpose,  but  morely  In  cioss-exam- 
Inatlon  of  appdlanl^s  witnesses  as  to  bis 
charaeter.  whldi  he  placed  In  tssue.  How- 
ever, It  was  not  competent  for  the  court  to 
submit  ai;^lan1fs  character  as  a  good  dti- 
aen  Iid  fbe  Jury,  as  was  done  In  the  above 
diaxie.  It  wai  a  charge  on  0ia  weight  of 
tiie  erldenee,  and  was  ealllnf  the  attention 
of  tike  Jury  dbreetly  to  appellantfs  diaracter 
■>  a  good  dtlBMi,  without  even  undertaking 
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to  tell  the  Jury  for  what  purpose  they  could 
consider  his  character  as  a  good  or  bad  dtl- 
zen. This  testimony,  pro  and  con,  was  be- 
fore the  Jury,  and,  like  other  testimony,  they 
could  consider  it  for  what  it  was  worth, 
as  shedding  light  on  tbe  transaction,  and  as 
IndicatiDg  whether  or  not  a  person  of  tbe 
character  appellant  was  shown  to  have  borne 
would  likely  commit  the  offense  charged 
against  him.  But  it  was  not  proper  for  the 
court  to  call  attention  to  this  matter,  and 
thus  to  emphasize  and  make  prominent  the 
fact  that  tb&e  was  evidence  showing  appel- 
lant had  been  in  the  penitentiary. 

For  this  reason,  tbe  Judgment  Is  reversed 
and  the  cause  ronanded. 


JTOHNSOM  V.  BTATB. 
(Court  of  Criminal  Appeals     Texas.  Nov.  181 

190S.) 

UURDBtlU-PROOF  OF  CORPUS  DBUCTI— BT7I- 
DBNCB—8UPFICIBNCT— INSTRUCTIONS. 

1.  Evidence  on  the  trial  of  defendant,  char- 
ged with  the  murder  of  her  cliild,  Md  soffldent 
to  Mtablish  that  the  dead  liody  of  a  child  found 
in  a  certain  place  was  the  body  of  the  child  al- 
leged to  have  been  killed. 

2.  Where,  on  a  prosecotion  for  murder,  the 
evidence  showed  that  defendant  was  present 
and  participated  In  the  crime,  an  Instxuction 
OD  the  law  of  accomplices  was  properly  refused. 

3.  Where,  od  a  prosecutlOD  for  morder.  the 
evidence  showed  that  defendant  came  to  tbe 
house  of  a  witness,  carrying  a  baby  in  her  arms; 
that  a  few  minutes  later  she  left  with  the  baby, 
ffoing  In  the  direction  of  a  creek,  where  the  re- 
mains of  a  dead  child  were  later  found;  that 
defendant  was  away  about  an  hour,  when  she 
returned  to  the  house;  that  she  stated  that  she 
had  given  the  child  to  Its  father;  that  after 
her  arrest  she  stated  that  a  third  person,  against 
her  wishes,  had  hilled  the  child  by  throwing  it 
into  the  creek— an  instruction  on  the  law  of 
principals  was  properly  refused. 

Appeal  from  District  Court,  Leon  County; 
J.  M.  Smither,  Judge. 

Lula  Johnson  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Howard  Martin,  Asst  At^.  Gen^  t<ft  the 
State. 

BROOKS,  J.  Appellant  was  convicted  for 
tbe  murder  of.  her  child,  Escde  Bigsby,  and 
ber  punishment  assessed  at  confinement  In 
the  penitentiary  for  life. 

The  first  ground  of  the  motion  for  new  tri- 
al is  that  the  evidence  fails  to  clearly  estab- 
lish that  the  dead  body,  or  portions  of  the 
dead  body,  fotmd  in  Kechi  creek,  was  the 
body,  or  portions  of  the  body,  of  Essie  Rigs- 
l^,  alias  Essie  Johnson,  the  person  alleged 
to  have  been  killed  by  defendant  Tbe  evi- 
dence, as  contained  in  tbe  statement  of  facts^ 
is  substantially  as  follows:  The  Justice  of 
the  peace  testified  that  be  found  the  remains 
of  a  child  that  looked  like  a  negro  about  a 
year  and  a  half  or  two  years  dd  In  the  creek. 
Witness  saw  parts  of  the  skull  and  the  legs 
and  arms.  Tbe  skin  of  tbe  child  was  a  yel- 
low color,  as  If  bleached  by  lying  In  the  wa- 
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ter.  He  could  not  tell  Ita  sex.  Uat  Brown 
testlfled  that  some  time  in  June.  1899,  and 
prior  to  the  finding  of  a  chUd  In  Kechl  creek, 
In  LeoD  count7.  defendant  came  to  her 
house,  carrying  In  her  arms  her  baby  named 
Bssle  Rlgaby.  Defendant  reached  witness' 
house  about  10  o'clock  in  the  morning.  The 
baby  was  about  two  years  old.  It  had  a  hat 
on  Its  head.  Defendant  did  not  remain  at 
witness'  house  but  a  few  minutes,  and  then 
left,  carrying  the  baby  In  her  arms,  going  in 
the  direction  of  said  creek,  where  witness  aft- 
erwards saw  the  remains  of  a  dead  child. 
Defendant  was  gone  from  the  house  at>out 
an  hour  or  an  hour  and  a  half,  when  she 
again  came  to  witness'  house,  but  defendant 
did  not  then  have  her  baby.  Witness  asked  I 
her  what  she  had  done  with  ber  baby,  and  ; 
she  replipd  she  had  given  It  to  Its  father,  j 
Tom  Rigsby.  Witness  noticed  that  defend-  i 
ant  had  the  bat  the  baby  had  on  when  she 
first  came  to  ber  house.  It  was  about  a 
mile  from  witness'  house  to  the  creek  where 
the  baby  was  found.  It  was  the  next  week 
after  defendant  was  at  witness'  house  that 
the  dead  child  was  found.  Witness  has  not  \ 
seen  the  child  since  defendant  was  at  her 
house.  Defendant's  child  was  a  black  child. 
Witness  could  tell  the  sex  of  the  baby  found. 
"Hare  never  seen  deceased  since  the  day 
her  mother  had  h^  at  witness  house,  unless 
that  was  her  baby  In  the  creek.  Don't  know 
that  defendant  drowned  the  child."  Eliza 
Butler  testified  that  she  saw  defendant  on 
Kechi  creek  on  the  day  her  child  was  after- 
wards found  In  the  creek.  Saw  no  one  with 
defendant  She  had  something  in  ber  hand. 
Xever  noticed  what  it  was.  Witness  was  j 
working  that  day  In  the  field  near  the  creek, 
and  walked  down  to  the  creek  to  get  a  drink 
of  water.  Knew  defendant's  child,  but  have 
not  seen  it  since  the  remains  of  the  child 
were  found  In  the  creek.  Charley  Dixon  tes- 
tified that,  "after  it  was  reported  In  the 
neighborhood  defendant's  child  was  mieelng. 
defendant  came  In  the  field  where  her  moth- 
er, Fannie  Johuson,  and  I  were  working,  and 
spoke  to  us,  and  said,  *I  hear  you  are  all  try- 
ing to  send  me  to  the  penitentiary  about  my 
child.'  I  said,  *Ko,  Lula,  we  are  not  trying 
to  send  you  anywhere,  but  your  child  Is  said 
to  be  missing,  and  the  people  suspect  you  de- 
stroyed it.'  She  [defendant]  said  she  had 
not  destroyed  her  child;  that  she  had  given 
It  to  Ita  father,  Tom  Rigsby.  I  then  told  her 
to  go  at  once  and  get  ber  child,  and  prove 
that  she  was  innocent.  Soon  after  this,  de- 
fendant was  arrested,  and  the  remains  of  a 
colored  child  was  found  in  Kechi  creek.  I 
went  to  the  creek,  and  pulled  the  child  out  . 
It  bad  a  piece  of  plow  tied  around  Its  neck, 
and  was  In  water  about  six  inches  deep. 
The  child  was  considerably  decomposed,  but  j 
some  of  Its  skin  was  still  on  its  bone.  It  was 
a  black  child,  and  the  water  had  turned  the 
sklu  a  lighter  color.  After  defendant  was 
arrested,  I  assisted  in  making  her  bond,  and 
after  the  same  was  made  she  lived  with  me 


awhile,  about  a  year;  and  defendant  told 
me  that  Anderson  Donaldson  killed  her  child, 
Essie  Rlgaby.  Defendant  said  she  was  walk- 
ing down  the  banks  of  Kechi  creek,  and  that 
Andnaon  Donaldson  was  riding  on  horse- 
back, Jost  a  few  feet  behind  her,  carrying  her 
baby,  Esale  Rigsby,  in  bia  arms;  that  she 
loi^ed  back,  and  saw  that  Donaldson  bad 
pulled  off  the  baby's  clothes;  that  suddenly 
she  heard  something  hit  the  water,  and  she 
turned  around  and  looked,  and  saw  that  An- 
derson Donaldson  had  thrown  her  child  In 
the  creek.  She  then  began  screaming,  and 
Donaldson  told  her  to  hush,  or  she  might  go 
the  same  way,  and  that.  If  she  aald  anything 
about  it,  he  (Donaldson)  would  kill  ber.  I 
tried  to  talk  to  her  aeveral  timea  about  It 
after  this,  but  every  time  she  would  go  to 
crying.  She  aald,  when  she  saw  Donaldson 
had  pulled  her  baby's  clothes  off,  she  asked 
what  he  did  it  for,  and  he  cursed  her  and 
told  her  to  go  on  ahead.  She  also  said  that 
Donaldson  told  her  to  go  to  Mat  Brown's, 
and  he  would  meet  her  there;  that  they 
came  from  Thompson's  hill  up  the  Guy's 
store  road  togethw,  and  that  Donaldson  went 
on  the  Ouy's  store  road  towards  the  Hop- 
kin's  place,  and  she  went  on  to  Mat  Brown's. 
The  day  the  child  waa  aupposed  to  be  drown- 
ed, I  saw  Anderson  Donaldson  riding  Frank 
Hopkln's  borae,  with  a  blind  bridle,  about  1 
or  2  o'clock  In  the  day.  He  was  riding  In  the 
direction  of  the  creek  where  the  remains 
were  found."  Fannie  Johnson,  defendant's 
mother,  testlfled  that  defendant  had  a  child 
named  Essie  Rigsby.  She  seemed  to  be  an 
affectionate  mother.  "I  asked  Lula  [defend- 
ant] about  ber  child  after  It  was  drowned, 
and  she  aald  she  had  sent  it  to  Its  father. 
The  child  was  about  two  years  old,  and  a 
glrL"  Tom  Rigsby  testlfled  that  he  was  the 
father  of  the  child  said  to  have  been  drown- 
ed. "Defendant  never  at  any  time  gave  me 
the  child.  Have  not  seen  Essie  Rigsby  since 
she  is  said  to  have  been  drowned.  At  that 
time  she  was  about  a  year  and  seven  months 
old."  This  is  substantially  all  the  evidence 
adduced  on  the  trial.  We  think  the  evidence 
Is  sufBcIent,  under  Kugadt  v.  State.  38  Tex. 
Cr.  B.  681,  44  S.  W.  989. 

Appellant's  second  insistence  Is  that  the 
(»urt  erred  In  failing  to  charge  the  law  of 
accomplice,  and  further  erred  lo  falling  to 
charge  the  Jury  that  if  they  believed  the 
dead  body,  or  portions  of  the  body,  found  in 
Kechi  creek  waa  the  body,  or  portions  of  the 
dead  body,  of  Essie  Rigsby,  alias  Johnson, 
and  if  they  further  believed  that  said  Essie 
Rigsby,  alias  Johnson,  was  in  fact  killed  by 
Anderson  Donaldson,  and  that  defendant 
herein  was  an  accomplice  in  the  commlsedon 
of  aald  offense,  then.  In  that  event  defendant 
could  not  be  convicted  under  the  Indictment 
herein,  chai-glng  her  as  the  principal  offend- 
er, and  should  be  acquitted.  Neither  of  these 
Ifsuea  was  raised  by  the  evidence.  The  evi- 
dence shows  defendant  was  present  and  par- 
ticipated In  the  crime,  If  she  did  not  In  £act 
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commit  It  Id  person.  Br  ftU  tbe  known  rules 
of  law,  this  would  oonslltote  appelant  a 
prIoclpaL 

The  third  ground  of  tiie  motion  la  that  tbe 
court  failed  to  cliaige  tlie  Jury  on  the  law  of 
prlncipala,  under  the  facta  of  thia  case.  In 
this  there  was  no  error. 

No  error  ia  made  to  appear  by  this  record, 
and  tbe  Jndgmant  la  accordingly  affirmed. 


1CTMHT.T1I  T.  8TATK 

(Cooxt  mi  Criminal  Appeals  of  Texaa.  Not.  18, 

1908.) 

CRIMINAL  LAW— SUTFIOiaNCT  OT  HVIDBNCB- 
RBCORD  ON  AFPBAL. 

1.  Denial  of  new  trial  for  iDsufflclencr  of  the 
CTidoKe  cannot  be  reTlewed,  the  record  con- 
taining neither  atatemokt  of  facta  nor  trill  of 
exceptions. 

Appeal  from  Dlatrict  Oonrt  Wise  Oonnty; 
J.  W.  Patterson,  Judge. 

George  Kimble  was  couTlctad  of  theft,  and 
appeals.  'Affirmed. 

Howmid  SCartln,  Asat  Attr*  OesL,  (or  0m 
State. 

BBOOKS,  J.  AppeDant  waa  couTicted  of 
tte  theft  of  one  horse,  and  his  punishment 
aasesaed  at  confinement  In  the  penitentiary 
for  a  term  of  two  years. 

The  record  contains  nelHier  statement  ct 
facta  nor  bill  of  exceptions.  The  motion  (or 
new  trial  conq^ainlng  of  0ie  Insufficiency  of 
the  evidence  cannot;  therefoire,  be  reTlewed. 
The  Indictment  Is  good,  and  the  charge  o( 
the  court  la  aiipUcable  to  a  state  of  facta 
proTable  thereunder.  No  error  b^g  mani- 
fest tiy  ttie  record,  tbe  judgment  Is  affirmed. 


FRBEMAN  T.  STATIL 

(Court  9t  Criminal  Appeals  of  Texaa.  Nor.  18, 

1908.) 

HmacnDB— AsaADi/T  with  intbnt  to  kiij«- 

■TIDENCS-APPEAL-BILL  OF  EX- 
0BPTION8— SUFFICIBNCT. 

1.  A.  bill  Of  exc^itiODB  seekinff  to  reTlew  a 
mltna  excluding  statements  of  defendant  in  a 
erimiiial  ease,  as  not  a  part  of  the  res  gestae, 
sfaoald  show  me  time  elapsing  between  the  dif- 
ficulty and  th«  statementl  or  the  drcamstances 
from  which  the  time  can  be  inferred. 

2.  Testimoiff  that,  when  defendant  was  order- 
ed to  lesTo  the  pastore  of  the  man  wh<»n  he 
aannlted,  he  left,  but  was  In  the  act  of  re- 
taming,  when  he  was  intercepted  by  assaulted, 
and  defendant  InTited  him  out  into  the  road, 
stating  that  ha  would  like  to  take  a  ahot  at  him, 
and  at  the  distance  of  20  or  SO  ateps  fired 
twice  from  s  shotgun,  the  second  load  taking  ef- 
fect between  aasaolted's  waist  and  knees,  and 
thereupon  fled,  was  soffldent  to  sustain  a  con- 
TlctioD  of  assault  with  Intent  to  mnrder. 

Appeal  fnnn  District  Oonrt,  Clrayson  Coim* 
ty;  Bice  Maxey.  Judges 

Bay  Freeman  was  cooTlcted  of  assault 
with  Intent  to  murder,  and  appeals.  Affirm- 
ed. 


Don.  A.  BUss,  for  appellant  Efowaid  Mar- 
tin, Aast  Atty.  (Sen.,  for  the  8tat& 

.DAVIDSON,  F.  J.  Appellant  was  convict- 
ed of  assault  with  intent  to  murder,  the  pen- 
alty assessed  being  two  years  In  tiw  peni- 
tentiary. 

He  complains  the  court  erred  in  not  permit* 
ting  hla  grandmother  to  testify  to  his  state- 
ments to  her  upon  his  reaching  her  house  aft- 
er the  difflcult7.  The  statement  was  to  the 
effect  that  he  had  been  struch  with  a  stick 
by  prosecuting  witness  and  assaulted  party, 
Henry  Shannon.  This  was  excluded  on  ob- 
jection by  the  state,  on  the  ground  that  It 
was  hearsay  and  self-serTlng.  The  bill  of 
exceptions  falls  to  show  the  time  elapsing 
between  the  difficulty  and  the  statement, 
and  does  not  state  sufficiently  the  circum- 
stances from  which  the  time  can  be  infer- 
red. If  thia  was  sought  to  be  introduced  on 
the  theory  that  It  was  res  gestae,  the  circum- 
stances attending  the  statement  or  condition 
of  appellant's  mind  and  such  enTlronment 
should  be  shown,  so  aa  to  bring  It  within 
that  rule.  This  was  not  done  in  the  bill. 
Nothing  Is  stated  In  the  record  to  exclude 
the  Idea  that  this  was  the  narration  of  events 
nttered  for  tbe  purpose  of  exculpation,  and 
the  bill  rather  shows  that  It  was  not  res 
gestae. 

The  contention  Is  made  that  the  OTidence 
is  not  sufficient  to  show  an  assault  with  in- 
tent to  murder.  The  state's  testimony  Is  to 
the  effect  that,  when  appellant  was  ordered 
by  Shannon  to  leave  his  pasture,  he  left,  but 
was  in  the  act  of  returning,  when  Shannon 
again  intercepted  him,  and  defendant  invit- 
ed him  out  In  tbe  road,  stating  he  would  like 
to  take  a  shot  at  him,  and  at  the  distance 
of  about  20  or  30  steps  fired  two  sbots  from 
a  double-barrel  shotgun,  the  second  load  tak- 
ing effect  from  about  Shannon's  waist,  or 
Just  below,  to  below  his  knees.  Appellant 
Immediately  fled.  We  believe  this  testimony 
Is  sufficient.  Wilson  v.  State,  87  Tex.  Cr.  B. 
1S6,  88  S.  W.  1013;  Hatton  v.  State,  81  Tex. 
Or.  B.  587,  21  S.  W.  679. 

No  error  appearing  In  the  record,  tbe  Judg- 
ment Is  affirmed. 


STANLST  T.  BYANS  at  sL 
(Court  of  Cfvll  Appeals  of  Texas.   Nov.  18. 

1903.) 

PRINCIPAL  AND  SURETY  —  CONSIDERATION 
FOR  GONTRACT-^ADMISSION  OF  BVIDBNCE— 
HARMLESS  ORROR— DISCHAROB  <»  BURBTY 
— EXTBNSION  OF  TIHB  TO  PRINOIPAX«-^C- 
QDIESCBNCB. 

1.  Where  a  written  contract  signed  by  a  snre- 
tj  recites  a  consideration,  and  in  a  snit  thereon 
no  plea  of  failure  of  consideration  Is  interposed, 
the  admission  of  eTidence  showing  the  con- 
sideration to  hare  been  cattie.  instead  of  mon- 
ey, la  cot  ground  for  leversai,  thon^  the  evi- 
dence was  soperQuons. 

2.  The  princIiMils  In  a  c6ntract  for  the  sale 
of  cattle  having  failed  to  deliver  In  October, 

^  1  See  Prinolpal  sod  Surety,  toL  40,  C«nL  Die.  i 

Digitized  by  Google 


18 


TT  SO  UTH WE8TBBN  BM*ORTBB. 


(Tex. 


M  agreed,  the  purcbaa^  notified  them  and  | 

their  surety,  and  demanded  performance.    The  < 
anrety  replied  that  he  thought  the  principals 
would  fix  it  up.    The  principals  offered  to  de- 
llT«r  other  cattle,  is  March,  at  a  different  price,  | 
which  was  declined;  the  pnrehaser  saying  he  < 
would  accept  the  same  cattle  in  March  at  the  | 
Fame  price.   In  March  the  purchaser,  one  of  the  | 
principals,  and  the  surety  talked  the  matter  ; 
over,  and,  as  the  purchaser  testified,  "they  again 
promised  to  carry  out  their  contract."  Held, 
that  the  surety  had  acquiesced  In  the  forbear-  : 
ance  shown  to  his  principally  ao  tiiat  he  was 
not  discharged  thereoy. 

Appeal  from  District  Court,  San  Saba  | 
County;  Clarence  Martin,  Judge.  \ 

Action  by  J.  T.  Evans  and  another  against  j 
J.  B.  Stanley  and  ottaera.   Judgment  tor 
plaintiffs,  and  defendant  Stanley  appeals,  j 
Affirmed. 

W.  IC.  Allison  and  Leigh  Bnrleson.  for  ap- 
pellant. Rector  ft  Brown,  for  appellees. 

8TREBTMAN,  J.  This  snlt  was  brought 
by  appellees,  Brans  and  Klrkpetrick,  to  re* 
cover  of  Huffstnttl^  Bros.,  as  prlndpala, 
and  J.  B.  Stanley,  as  gnamntor,  damages  for 
falliue  to  comply  with  a  wiltten  contract 
binding  said  Hnflatnttler  Bros,  to  dellTW  cer- 
tain cattle  to  said  aK>dIees.  Judgment  was 
rendered  against  all  the  defendants,  and 
Stanley  alone  bas  appealed. 

Tbe  first  assignment  of  error  complains 
that  tbe  plaintiffs  were  permitted  to  prove  a 
consideration  for  the  contract  p^d  in  cattle, 
and  not  In  money.  The  contract  was  In  writ- 
ing, and  recited  a  Gonslderatlim,  and  there 
was  no  plea  of  fiiUare  of  omsideratlon. 
There  was  nothing  In  tbe  testimony  that  was 
Introduced  that  could  hare  bad  aaj  preju- 
dicial effect  especially  as  it  was  a  trial  by 
the  court  without  a  Jury,  and  tbe  evldaice 
simply  proved  a  tact  which  tbe  law  would 
have  tvesumed  In  ttie  absence  of  any  proof. 
Tbe  evidence  was  unnecessary,  but  harmless. 

Appellant  pleaded  that  the  time  of  tbe  de- 
livery of  tbe  cattle  was  extended  ftom  Octo- 
ber, 1901,  as  provided  1^  tbe  contract  until 
March  1,  1802,  and  that  this  extension  was 
made  without  bis  consent,  nod  he  was  there- 
by released  £rom  his  guaranty.  Hie  evidence 
showed  tliat  Huffstuttler  Bros.,  tlie  prin- 
cipals In  the  contract,  failed  to  dellrer  tbe 
cattle  in  October,  as  agreed,  and  that  tbe 
plaintiffs  Immediately  notified  them,  as  well 
as  appellant  and  demanded  performance  of 
tbe  contract.  Appellant  replied,  in  substance, 
that  be  thought  Huffstuttler  Bros,  would  fix 
It  up,  as  they  liad  always  performed  their 
contracts  with  him.  Huffstuttler  Bros,  re- 
plied with  a  proposition  to  deliver  two  year 
old  steers  In  March,  1902,  at  $18  per  head, 
in  lieu  of  tbe  yearlings  which  they  had 
agreed  to  deliver  in  October,  1901,  at  $14  per 
bead.  Plaintiffs  declined  Uils,  but  informed 
said  Huffstuttler  Bros,  that  tbey  would  ac- 
cept the  same  cattle  in  March,  1902,  at  (14 
per  head,  which  they  should  have  delivered 
In  Octobo-,  1901.  Plaintiffs  testified  further 
that  they  would  have  accepted  them  at  any 


time  before  March,  190S.  Tbe  evidence  fur- 
ther shows  that  plelatlfl  Evans  and  defend- 
ant Stanley  and  one  of  tbe  Huffstuttler  Bros, 
met  at  Ft  Worth  In  March,  1902,  There  is 
some  conflict  in  the  evlden«s  but  the  plain- 
tiff Bvans  testifies  that  Stanley  was  fnlly 
Informed  of  all  that  bad  transpired  between 
bis  firm  and  Huffstuttler  Bros.,  and  they 
"all  talked  the  matter  over,  and  they  again 
promised  to  carry  out  th^  contract"  At 
this  Interview  only  three  peraons  seem  to 
have  been  present— Bvans,  Stanley,  and  A. 

A.  HuffstutttaF-and  "tb«y"  could  hardly 
be  understood  as  not  including  Stanley.  It 
could  certainly,  without  any  strained  con- 
struction, be  hdd  to  include  him.  In  order 
to  release  Stanly  as  guarantor,  it  was  nec- 
essary that  there  should  have  been  an  agree- 
ment based  upon  a  valuable  consideration, 
and  binding  boUi  parties  to  tbe  contract  foi' 
an  extension  of  tfie  time  of  delivery.  Ben- 
son r.  PbUtp,  87  Tex.  STB,  29  8.  W.  1061,  47 
Am.  St  Rep.  128.  And  It  would  seem  that, 
even  after  sneh  agreement  had  been  mad? 
without  tbe  knowledge  of  the  gtiaxanttnr,  he 
might  waive  his  dtecbarge  without  any  new 
consideration,  and  would  do  so  by  a  new 
promise  to  perform  the  contract.  24  Am. 
&  Eng.  Ency.  Law  (1st  Ed.)  p.  832.  and  cases 
cited  In  note  1. 

Tbe  lower  court  made  tbe  following  among 
other  findings:  "That  the  time  embraced  be- 
tween the  maturity  of  tbe  contract  to  the 
date  of  filing  this  suit  was  merely  a  forbear- 
ance of  plaintiffs  without  any  comslderatlon, 
and  that  they  were  coostaotly  demanding  of 
defendants  the  complete  performance  of  the 
contract  In  all  its  terms,  and  that  defendant 
J.  E.  Stanley  acquiesced  therein  by  writing 
pifltntlffs  he  had  written*  defendante  Huff- 
stuttler Bros,  to  carry  out  their  said  eon- 
tract  with  plaintiffs,  and  again  by  teklng 
plaintiff  Brans  to  Huffstuttler  again  In  Ft 
Worth  *to  fix  It  up,*  and  that  defendant  J. 

B.  Stanley  by  bis  acte  and  words  ratified  all 
that  plaintiffs  did  in  trying  to  secure  their 
complete  performance  of  tbe  entire  contract" 
We  conclude  that  these  findings  are  sustain- 
ed by  the  law  as  applied  to  the  evidence  stat- 
ed. 

There  being  no  error  in  the  judgment  it  is 
therefore  aflSrmed.  AflOrmed. 


GULP,  C.  &  S.  F.  RT.  00.  t.  KINNBT, 

(Court  of  Civil  Appeals  of  Texas.    Nov.  IS, 
1903.) 

OARRIBR— HBOUQEHOB-DEUVERT  OV  FBBED 
INJURY  TO  CATTI^aPBCIAL  DAH- 
AOSa-OBRTIORARI. 

1.  A  petition  for  certiorari  which  seta  out  part 
of  the  evidence  given  on  tbe  trial,  but  does  not 
negative  eveiT  pnase  of  the  evidence  and  facta 
which  would  justify  tbe  judgment  1*  Insnffl- 
cient. 

2.  In  an  action  against  a  carrier  to  recover 
damnjres  for  injury  to  stock  by  negligent  delay 
in  delivery  of  feed  ahipnients,  where  judgment 
was  rendered  for  philntiff,  a  petition  for  cer 
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tforuL  anegfng  that  the  evldenc*  MIed  to  show 
that  defeDdant  "at  the  time  ttuit  the  freight 
was  received"  tor  ahipmeot  waa  notified  that 
it  wu  to  be  used  for  any  special  pnrpoae,  is  in- 
anffldent  to  prevent  the  asscsament  of  apeeial 
damages,  in  that  it  did  not  show  that  notice 
was  not  ^ven  when  the  contract  was  made,  or 
at  some  other  time  before  sncb  actoal  dellT- 
ei7  for  shipment. 

Appeal  from  Coleman  County  Court;  B. 
P.  Rose,  Judge. 

Certiorari  by  the  Gulf,  Colorado  &  Santa 
FA  Railway  Company  to  review  a  judgment 
rendered  Bgalnst  it  by  a  Justice  of  the  peace 
in  f&TOT  of  R.  D.  Kinney.  From  a  Judgment 
dlBmlsslng  the  writ,  petitioner  appeals.  Af- 
firmed. 

J.  W.  Terry  and  BalUnger  Mills,  for  »• 
pellanL  T.  B.  Anatlii,  toe  appellee. 

BTRKVSJMASj  J.  This  appeal  Is  from  a 
Judgment  of  the  county  court  of  Coleman 
county  dismissing  a  writ  of  certiorari  which 
bad  been  issued  to  a  Justice's  court  In  said 
county.  The  petition  for  certiorari  and  the 
transcript  from  tin  Justice's  court  disclose 
the  following  facts:  Appellee  Kinney  brought 
•Hit  in  said  Justice's  court  tbr  damages 
against  appellant  alleging  that  he  had  cer- 
tain beef  cattle  at  Coleman,  To.,  feeding 
them  for  market.  That  he  bought  feed  for 
them  at  Tonple,  and  contracted  with  defend- 
ant to  ship  it  to  Coleman,  and  notified  It  of 
the  purpose  for  which  the  feed  was  to  be 
used,  and  that  defendant  agreed  to  carry  It 
promptly;  that  said  feed  was  shipped  in 
Oiree  separate  car  loads,  delivered  on  dUFer- 
ent  days  to  def^dant,  and  that  each  of  the 
cars  was  considerably  delayed,  by  which  his 
cattle  wwe  damaged.  Judgment  was  ren- 
dered for  plaintiff  in  the  Justice's  court.  An 
appeal  was  not  perfected,  but  appellant  filed 
with  the  county  Judge  Its  petition,  and  a 
writ  of  certiorari  was  issued.  When  the  rec- 
ord was  brought  up,  a  motion  was  made  to 
dismiss  the  certiorari,  which  was  done. 

The  petition  for  certiorari  does  not  purport 
to  set  out  all  of  the  evidence  Introduced  in 
tbe  Justice's  court,  but  undertakes  by  Its 
avennents  to  show  that  the  eTldence  did  not 
sustain  the  Judgment  The  allegations  ara 
as  follows:  *miat  the  evidence  In  said  cause 
•bowed  upon  trial  tiiereof  that  said  slilpment 
of  feed  stuff,  from  the  time  It  was  deliv- 
ered to  the  defondant  company  to  the  time 
It  was  delivered  to  the  plaintiff  In  said  cause, 
was  worth  no  mon  In  the  market  than  it 
was  at  the  time  of  delivery.  That  there  had 
been  no  change  In  the  market  value  from 
the  time  of  the  delivery  to  defendant  com- 
pany to  the  time  it  was  delivered  to  the  plain- 
tiff, and  tbat  the  evidence  failed  to  show  that 
tbe  defendant,  at  the  time  tiiat  the  freight 
waa  received  for  shipment,  was  notified  that 
said  shipment  was  to  be  used  for  any  special 
porpose,  or  that  said  freight  was  to  be  used 
for  the  purpose  of  feeding  plaintiff's  cattle, 
or  tbat  any  special  damage  would  be  suffered 
by  Uio  tallnre  to  deUvw  the  aaid  feed  stuff. 


other  than  such  as  would  result  from  a 
change  in  tbe  market  value  of  said  freight. 
Tbat  the  defeudant  was  therefore,  under  the 
evidence  offered*  entitled  to  Judgment  in  Its 
favor,  notwitlistandlng  the  further  evidence 
of  plaintiff  offered  and  introduced  In  the 
case.  In  substance  to  the  effect  that  his  cat- 
tle, which  were  in  a  pasture,  and  to  which 
he  intended  to  feed  said  froight,  suffered 
damage  by  reason  of  his  failure  to  receive 
said  froight  at  the  time  be  should  have  re- 
ceived It.  That,  in  truth  and  In  fact,  no  no- 
tice was  given  to  defendant's  agent  at  the 
time  aaid  shipment  was  received  as  to  the 
object  and  purpose  of  said  shipment,  or  that 
the  same  was  to  be  used  for  the  purpose  of 
feeding  plaintiff's  cattle." 

We  do  not  think  that  It  is  absolutely  neces- 
sary that  the  evidence  in  the  trial  court 
should  be  set  out  at  imgth  In  a  petition  for 
certiorari,  but,  falling  to  do  tibia,  the  peti- 
tion should  exclude  the  idea  tbat  there  was  » 
evidence  which  might  have  Justified  the  Judg- 
ment, or  that  facta  ^sted,  though  not  prov- 
ed, which  would  sustain  It.  The  petition 
should  expressly  negative  every  phase  of  the 
evidence  and  the  facta  which  would  Justify 
the  Judgment  Tried  by  this  rule,  we  do  not 
think  the  averments  were  sufficient  It  is 
true  tiiat  notice  to  the  railroad  company  of 
the  purpose  of  the  shipment  was  necessary, 
in  order  to  recover  special  damages.  But  if 
they  had  notice,  tbat  was  sufficient  whether 
they  recdved  it  at  Uie  time  the  property  was 
delivered  to  them  for  shipment  or  prior  to 
that  time.  The  averments  are  "that  the  evi- 
dence failed  to  show  that  the  defendant  at 
the  time  that  the  freight  w«s  received  for. 
shiinnent  was  notifled,"  etc.,  and  "that  In 
truth  and  in  fact  no  notice  was  given  to  de- 
fendant's agent  at  the  time  said  shipment 
was  received,"  etc  The  fact  may  have  been, 
notwithstanding  these  allegations,  that  the 
contract  was  made  for  the  shipment  at  a 
time  prior  to  the  delivery  of  the  shipment 
and  that  notice  was  given  when  the  contract 
was  made,  or  at  some  other  time  before  tiie 
actual  delivery  of  the  freight  for  Shipment 
The  petition  for  certiorari  should  have  neg- 
atived any  theory  of  tbia  kind  which  would 
have  authorized  a  recovery,  and,  failing  to 
do  so,  there  was  no  error  in  dismissing  It 

The  Judgment  is  therefore  affirmed. 


HALL  V.  CARTER.* 

(Court  of  CWii  Appeals  of  Texas.    Oct.  21, 

.     '  1903.) 

WATERS  AND  WATCR  COURSES— IRRIGATION— 
WHAT  IS  ARID  LAND— ACQUISITION  OF  WA- 
TER RIQHTB  —  PRBSCftlPTIOH  —  BZTIDNT  OF 
USE— HBASURB. 

1.  An  iDBtraction  that  by  "arid  portions  of 
the  state"  are  meant  those  portions  where  rain- 
fall is  iDBufflcient  for  agricultural  purposes,  and 
Irripation  therefore  necessary,  and  tliat  the  fact 
that  irrigation  would  increase  the  prodnctive- 

•Reh<>arinK  denied  December  t,  1903,  and  viit  Of 
error  denied  by  Supreme  Court.      ^  >  . 
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ness  of  the  soil,  bt  a  place  where  the  rainfall 
was  safllcient,  would  not  brin^  that  place  with- 
in the  arid  regions,  was  s  correct  statement  of 
the  law. 

2.  While  one  may  obtain  hy  preacription  the 
right  to  use  the  waters  of  a  rtream  for  irriga- 
tion porpOBes,  yet  the  right  so  obtained  will  not 
give  the  right  to  nse  a  greater  Qaantit7  of  wa- 
ter than  that  nsed  in  acquiring  such  prescriptiTe 
right. 

3.  In  measuring  the  extent  of  the  use  of  wa- 
ter of  a  creek,  so  as  to  determiae  the  extent  of 
the  prescriptiTe  rl^ht  acquired  for  its  use  for 
purposes  of  irrigation,  It  was  not  error  to  adopt 
as  a  measure  the  distance  to  wliich  the  water 
flowed  on  the  lands  of  a  lower  proprietor  daring 
the  period  of  obtaining  the  right 

4.  The  established  facts  that  while  defend- 
ant and  his  predecessors  had  Cor  more  than  10 
years  continuonsiy.  peaceably,  and  adversely 
used  a  portion  of  the  waters  of  a  creek  for  ir- 
rigation, their  OH  had  never  been  so  txteamin 
as  to  prevent  the  water  from  flowing  fn-  some 
quantity  down  to  the  south  line  of  plaintiffs 
land,  but  that  in  June,  1802,  the  water  ceased 
entirely  to  flow  down  to  plaintifTs  land,  and 
that  this  was  due  to  the  use  of  the  watw  1^ 

*  defendant  for  irrigation,  anthorized  a  finding 
that  defendant's  prescriptiTe  ririit  did  not  go 
to  the  extent  of  the  me  «et«ued  bf  him  u 
the  year  1902. 

Appeal  from  District  Court,  San  Saba 
County;  John  W.  Goodwin,  Judge. 

Action  by  J.  M.  Garter  against  N.  J.  HalL 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

W.  M.  Allison  and  N.  A.  Rector,  for  ap- 
pellant Bector  &  Brown  and  Lel^  Bnrle- 
Mn,  for  appellee. 

STRBETBIAN.  J.  The  pnrpoee  oC  ttals 
suit  was  to  enjoin  fbe  appellant  tcosa  using 
for  Irrigation  the  waters  of  a  certain  creek, 
known  as  "SlmpsoD  Cteek,"  to  such  an  ^tent 
as  to  [verent  said  watw  from  flowing  down 
to  a  300-acre  tract  of  land  belongiiv  to  ap- 
pellee, and  situated  on  said  creek.  Simpson 
creek  Is  a  tributary  of  the  San  Saba  rtver, 
several  miles  In  length,  running  fEom  south  to 
north.  Above  a  certain  point,  it  is  known 
as  "Drr  Simpson  Creek,"  and  that  part  of 
it  does  not  appear  to  have  been  a  stream  or 
water  course.  Appellee^s  30&«cre  tract  of 
land,  known  as  the  "Jim  Brown  Tract**  lies 
at  the  month  of  this  creek,  and  runs  back 
up  the  creek  on  Its  western  side  about  a 
mile,  and  a  small  part  of  the  tract  extends 
across  the  San  Saba  and  Red  Bluff  Boad. 
On  this  portion  of  the  land,  Simpson  creek 
originally  recelTed  as  a  tributary,  tm  Its 
eastern  side,  Fleming  Spring  branch.  Many 
years  ago  this  branch  was  diverted,  in  or- 
der  to  be  made  serviceable  for  irrigation,  and 
was  made  to  empty  Into  Simpson  creek  about 
1,000  vans  above  its  original  mouth,  on 
lands  now  owned  by  Mrs.  Carroll.  This 
Fleming  bnnch  Is  about  1.600  varas  long 
from  its  mouth  to  its  source,  which  is  a 
q>ring.  This  spring  Is  situated  on  the  lands 
of  appellant,  which  extend  swne  distance 
on  both  sides  of  the  Fleming  branch  towards 
its  mouth.  Other  persons,  not  iMurtles  to 
this  litigation,  own  the  lands  along  Fleming 
ich  and  Simpson  creek,  between  appel- 


lant and  appellee.  Appellee  claimed  that 
Simpson  creek,  where  it  passed  along 
said  300-acre  tract  of  land,  waa  a  watv 
course,  and  that  he  needed  and  was  entitled 
to  use  the  waters  of  said  creek  tor  domestic 
purposes  and  stock  water,  and  that  appellant 
bad  in  the  year  1902  diverted  the  waters  of 
Fleming  branch  to  such  an  extent  for  irriga- 
tion on  his  land  as  to  stop  the  flow  of  said 
water  along  said  SOO-acre  tract;  it  being 
also  alleged  that  the  county  and  the  place 
where  these  lands  were  situated  was  not  In 
an  arid  portion  of  the  state.  Appellant 
among  other  defenses,  pleaded  a  right  by 
prescription  to  use  all  the  waters  of  sold 
creek  for  the  purposes  of  irrigation. 

Special  issues  were  submitted  to  the  Jury, 
these  issues  and  the  answers  theceto  being 
as  follows: 

**(1)  Is  that  pcntlon  of  Simpson  Creek  above 
the  month  of  Fleming  Spring  branch  a  wa- 
ter course  or  stream?  Answer.  No. 

"(2)  Is  Fleming  Spring  branch  a  water 
course  or  stream  T  Answer.  Tes. 

"(S)  Into  what  creek  or  channel  does  Flem* 
Ing  Spring  branch  discharge  Its  watw,  if 
anyf  Answer.  Channd  of  Dry  Simpson. 

**(^  State  whethor  or  not  that  portion  of 
Simpson  creek  between  the  month  of  Flem- 
ing Spring  branch  and  the  month  of  Bar- 
nett^s  creek  is  a  water  course,  or  was  a 
water  course  on  or  about  June  22,  KNKiT 
Answer.  Tes. 

"(0)  Where  Is  the  mouth  of  ^tmpson  creek, 
or  that  portion  of  It  called  Dry  Simpson*? 
Answer.  On  east  line  of  l^ylor  tract  Just 
south  of  San  Saba  and  Lometa  Road. 

"(6)  Has  that  portion  of  Simpson  creA 
lying  between  the  mouth  of  Fleming  Spring 
branch,  excluding  Fleming  Spring  branch, 
any  definite  source?  Answer.  Mo. 

"(7)  State  whether  or  not  that  portion  of 
Dry  Simpson  creek  lying  between  Its  month 
and  the  month  of  Fleming  Sfwing  branch  is 
a  water  course,  or  vras  such  on  and  prior  to 
June  22,  1902?  Answer.  Tes. 

"(8)  Is  San  Saba  county  situated  In  the 
arid  portion  ct  the  state  of  Texas?  Answer. 
No. 

"(0)  Is  that  portion  of  San  Saba  county  In 
which  defendant's  surveys  685  and  606  lie. 
situated  within  the  arid  portion  of  the  state? 
Answer.  No. 

"(lOt  State  whether  or  not  defendant  Hall, 
and  those  under  whom  he  claims,  and  whose 
estate  snd  tlUe  he  has  to  surreys  Nos.  S8B 
and  68^  have  contlnnonsly,  peaceably,  and 
adversely  diverted  and  used  the  water  ttom 
Fleming  Spring  brantib  In  Irrigating  the  farm 
on  said  surveys  Noa  ^6  and  996  fOr  a  pert< 
od  of  ten  years  before  the  11th  day  of  July, 
1902?  Answer.  Tes. 

"(11)  When  defendant  or  tibose  under 
whom  he  claims  the  McAnelly  farm.  Irrigated 
the  same,  and  during  the  time  such  Irrigation 
was  In  progress,  would  the  water  in  Flem- 
ing's creek  flow  In  its  channel?  If  so,  how 
far  would  It  flow?  Wlth.(eference  to  plain* 
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tiff's  SOO-acre  tract  at  land*  where  would 
the  water  flow?  Answer.  Yes;  it  would 
fiow  down  Dry  SimpBon,  or  Its  prraent  cban- 
oei,  to  tbe  Janctlon  of  Its  old  channel  with 
its  preseDt  channel  on  the  Xaylor  tract  of 
luuL  south  of  public  road. 

"(12)  Have  the  persona  under  whom  de- 
fendant claims  and  holds  title  to  hto  farm, 
annually,  peaceably  and  adversely  to  plain- 
tiff Gkuter,  for  more  than  ten  years  prior  to 
Jnly  U,  1902.  diverted  the  water  of  Flemiuf 
bmnch,  and  Irrigated  aald  farm  to  the  ex- 
tent that  watwa  of  said  branch  during  said 
time  ceased  to  flow  down  to  or  opposite 
pUDtura  land  in  qnestlfm.  while  such  Irrlga- 
tloit  was  in  progresa?  Aiawer.  Na 

*VSi  It  yon  have,  In  aoswOT  to  the  pre- 
oedhig  aneatlona.  fonnd  that  defendant  and 
ttms  under  whom  he  claims  have  for  ten 
IMTi  prior  to  Jnly  11.  1902.  conttaraonsly 
used  the  watetB  of  Fleming  Spring  branch 
tor  the  purpose  at  Irrigatlnff  defendants 
land,  then  state  wbettMar  or  not  during  said 
period,  or  any  part  ttmeof;  the  water  was 
used  by  defendant  and  his  vendors,  by  or 
with  the  permission  of  plaintlfl,  or  the  vend- 
ors of  plaintiff,  or  the  agents  or  tenants  of 
the  vendors  of  plaintiff?  Answer.  No;  not 
by  permission  of  either. 

"(14)  If  you.  in  answer  to  the  preceding 
(ineations,  ftnmd  that  defendant  and  those 
under  whom  he  claims  have  tor  ten  years 
prior  to  July  11.  1902.  continuously,  peacea- 
bly, and  adversdy  used  the  wat&n  at  Flem- 
taig  acting  branch,  then  state  whethw  or  not 
the  waters  of  said  creek  during  each  of  said 
ten  yean,  while  Irrigation  was  In  progress, 
ceased  to  flow  down  to  or  opposite  plalntUTs 
30(Miare  tract  of  landf  Answer.  Na 

•VSi  State  whether  or  not  the  plaintiff 
vas  dependent  vpoa  tbe  water  of  Simpson 
creek  to  aitpply  hla  cattle  on  the  200-acre 
imstore  with  water,  and  his  tenants  on  said 
:tno-acre  tract  with  water  for  domestic  pnr^ 
poses?  Answer.  Yes. 

"(m  Did  the  plaintlfl  and  his  tenants  on 
said  9(N>4cre  tract  use  the  wator  of  Simp- 
HU  creek  for  domestic  purposes  and  to  water 
his  cattle  In  his  pasture  on  said  800-acre  tract 
of  land?  Answer.  Yes. 

"07)  State  wheth»  or  not  the  defendant 
or  bis  servants  on  or  about  June  22.  1902, 
dlrerted  the  wator  of  Fleming  Spring  branch 
for  tbe  purpose  of  inlgatlon  to  such  an  ex- 
toit  as  to  dry  up  the  water  on  Simpson  creek 
opporite  the  pialntlfFs  land,  as  charged  by 
plaintiff?  Answer.  Yes. 

"(18)  What  is  the  reasonable  value  of  plaln- 
tUTs  tim^  or  flut  of  Us  servants,  in  waters 
Inic  his  stock  situated  in  the  pasture  on  the 
^lCft«cre  tract  of  land,  during  the  time  Simp- 
son creek,  opposite  his  pasture  on  said  300- 
acre  tract,  was  dry?  In  answering  this 
amonnt  yon  cannot  allow  for  more  than  80 
diytf  time.   Answer.  $60. 

"(19)  State  tbe  difference  In  value  of  de- 
tendant's  crop  raised  on  the  McAnelly  farm 
for  the  year  1902,  and  the  value  of  said  crop 


had  the  plaintlfl  not  restrained  him  by  In- 
junction from  using  water  after  July  11, 
1902?   Answer.  $226. 

"We,  the  Jury,  find  that  plaintlfl,  Certor, 
Is  the  owner  of  the  800-acre  tract  of  land  de- 
scribed in  his  petition,  and  that  said  Simpson 
creek  forma  tbe  eastern  boundary  of  this 
tract  of  land.  And  we,  the  Jury,  find  that 
the  defendant;  Hall,  is  the  owner  of  surveys 
Kos.  B9&  and  B90,  and  that  Fleming  Spring 
branch  has  Ito  source  on  survey  No.  595.  and 
runs  throngh  surveys  Nos.  685  and  596." 

Upon  this  verdict  the  court  rendered  a 
Jndgmoit  perpetually  enjoining  appellant 
from  diverting  the  waters  of  Fleming  branch 
for  the  purpose  of  Irrigation  to  such  an  ex- 
tend as  to  prevoit  the  water  from  flowing  In 
some  quantity  down  to  tbe  south  line  of  said 
800-acre  tract  of  land. 

In  the  first  place,  it  Is  contoided  that  there 
was  no  evidence  to  sustain  tiie  answors  to 
the  11th.  12th.  and  14tfa  Issues,  to  the  eflect 
that  prior  to  1802,  while  Irrigation  was  to 
progress  aa  appellant's  lands,  the  water 
would  flow  down  to  or  on>oslte  appellee's 
lands.  We  have  carefully  examined  the 
Btetem«it  of  facts,  and  while  no  witness  tes- 
tifies precisely  to  this  stete  of  facta,  and 
while  It  is  pointedly  denied  by  some  of  the 
witnesses,  yet  tfaore  are  facts  and  circum- 
stances testified  to  upon  which  we  think  the 
Jury  might  properly  base  these  findings. 

It  is  next  insisted  that  the  court  misdi- 
rected the  Jury  as  to  what  was  an  arid  pae- 
tlon  of  tSua  stat&-  The  Jury  were  Instructed 
that  "l^  'arid  portions  of  the  state'  Is  meant 
those  pOTtlons  of  the  stete  where  rainfall  is 
Insufficient  for  agricultural  purposes,  and  ir- 
rigation therefore  necessary.  Where  tbe  rate- 
fall  is  Buffldent  for  agricultural  puri»ses,that 
portion  is  not  wlthto  the  arid  region,  even 
though  Irrigation  might  or  would  Increase  the 
productiveness  of  the  soil  thoK.**  Appellant 
claims  that  an  arid  portion  of  the  stete 
should  have  been  defined  as  one  "In  which, 
by  reason  of  Insuffldent  ratofall,  irrigation  Is 
necessary  for  successful  farming  for  succes- 
sive years."  The  question  whether  this  was 
an  arid  porU(m  of  the  stete  was,  of  course,  an, 
importent  one  in  this  case.  If  it  was  not  an 
arid  portion  of  the  stete,  then  tbe  use  of  wa- 
tee  for  irrigation  was  subordinate  to  the  use 
for  domestic  purposes.  In  those  porthms  of 
the  stete  called  "arid."  by  reason  of  the  ne- 
cessity for  Irrigation,  this  use  is  put  upon 
an  equal  footing  with  such  other  necessary 
uses  as  water  for  stock  and  domestic  par- 
poses.  We  realise  the  difficulty  of  frandng 
an  accurate  definition.  Irrigation  m^ht  be 
necessary  tag  some  crops,  and  not  for  others. 
It  mU^t  be  necessary  on  some  character  of 
lands,  and  not  on  others.  It  might  be  nec- 
essary for  one  year  ae  a  number  of  years, 
and  not  for  ottaw  years.  The  Jury  cannot  be 
instructed  definitely  with  reference  to  all 
this.  The  prime  question,  however,  seems  to 
us  to  be  whether  tbe  conditions  are  such  that 
a  Jury  can  say  that  tbe  tise  of  water  for  ir- 
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rlgadon  Is  ■  necessity.  We  believe  that  this 
question  was  submitted  about  as  clearly  and 
accurately  as  possible  In  the  charge  given. 
Mud  Creek  Irrigation  Company  YiTian 
al.,  74  Tex.  170,  U  B.  W.  107a 

The  Jury  having  found  that  the  lands  were 
not  situated  In  an  arid  portion  of  the  state, 
appellee  was  entitled  to  an  injunction,  unless 
appellant  had  acquired  by  prescription  the 
right  to  the  use  of  the  watw.  This  brings  us 
to  the  third  contention  of  appelant,  which  la 
that,  under  the  flndtngg  of  the  Jury,  his  pre- 
scriptive r^ht  was  ratabllshed.  It  Is  claim- 
ed that  the  distance  to  which  the  water 
would  flow  should  have  no  bearing  upon  the 
question,  and  that  the  finding  of  the  Jury 
that  appellant,  Hall,  and  those  under  whom 
he  claimed,  had  continuously,  peaceably,  and 
adversely  diverted  and  used  the  water  from 
Fleming  Spring  branch  in  irrigating  the  farm 
on  said  anrveys  for  a  polod  of  ten  yeaVs  be- 
fore the  institution  of  the  suit  entitled  them 
to  a  Judgment  That  a  prescriptive  right  to 
use  the  waters  of  a  stream  may  be  acquire^ 
cannot  be  questioned,  and  there  are  many 
cases  which  hold  that,  whenever  an  npper 
proprietor  uses  so  much  of  the  waters  of  the 
stream  as  to  create  a  material  diminution  of 
the  water,  the  lower  proprietor  has  a  cause 
of  action  at  once,  although  be  may  at  the 
time  suffer  no  actual  damage,  and  that,  If  he 
delays  long  enougb,  the  use  of  the  upper  pro- 
prietor will  ripen  into  a  prescriptive  right 
There  Is  another  principle,  however,  equally 
established.  "The  right  acquired  by  prescrip- 
tion is  only  commensurate  with  tbe  right  en- 
Joyed.  The  extent  of  tbe  enjoyment  meas- 
ures the  right"  Black's  Pomeroy  on  Water 
Bights,  i  132.  The  use  of  a  given  amount,  no 
matter  how  long  continued,  would  give  no 
right  to  use  a  greater  quantity.  In  such 
cases,  therefore,  It  becomes  necessary  not 
only  to  determine  the  character  and  length, 
but  also  the  extent  of  the  use.  The  diffi- 
culty of  measuring  this  in  a  case  like  the 
present  la  apparent  In  a  large  stream, 
where  the  flow  was  reasonably  uniform  and 
constant  it  would  be  easier  to  determine; 
but  in  a  small  branch  fed  by  a  single  spring, 
varying  in  size  at  various  seasons  and  during 
dlCTerent  years,  tbe  task  Is  more  difficult 
Several  methods  suggest  themselves,  but  each 
Is  open  to  objection.  Appellant  maintains 
that  tbe  fact  that  his  head  gates  and  Irriga- 
tion ditches  were  in  the  same  position  as  be- 
fore was  conclusive,  but  it  is  the  use  of  tbe 
water,  not  the  preparation  to  use  It  which 
creates  the  prescriptive  right  The  number 
of  acres  irrigated  suggests  itself  as  a  possi- 
ble measure  of  the  extent  of  the  use,  but  this 
must  necessarily  be  inaccurate  on  account  of 
the  varying  character  of  crops  and  the  varia- 
tion In  seasons,  requiring  more  water  at  one 
time  than  another.  The  number  of  cubic 
feet  used,  or  the  prc^ortlonate  part  of  the 
water  of  the  stream,  might  afford  a  measure 
of  toe  extent  of  use.  but  the  evidence  does 
not  fnmlsh  any  accurate  Infwmatlon  as  to 


this.  We  are  unable  to  say  that  the  method 
adopted  by  the  court  was  not  as  accurate  and 
practical  a  way  of  measuring  the  extent  of 
the  use  by  appellant  as  conld  have  been  re- 
sorted to  under  the  circumstances  of  tbe 
case.  The  Issues  and  tbe  answers  establish 
the  fact  that  while  appellant  and  his  prede- 
cessOTS  In  title  had  for  more  than  10  years 
continuously,  peaceably,  and  advera^y  used 
a  portion  of  the  waters  for  Irrigation^  their 
use  bad  nevw  been  so  extensive  as  to  pre- 
vent the  water  from  flowing  In  some  quanti- 
ty down  to  tbe  south  line  of  appellee's  land, 
but  that  in  June,  1902,  the  water  ceased  en- 
tirely to  flow  down  to  appellee's  land,  and 
that  this  was  due  to  the  use  of  the  water  1^ 
appellant  for  irrigation.  We  think  It  clear 
that  these  facts  authorized  the  court  in  find- 
ing that  appellant^s  prescriptive  right  did  not 
go  to  the  extent  of  the  use  exercised  by  him 
In  tbe  year  1902,  and  that  to  this  extent  the 
ai^llee  was  entitled  to  his  Injunction. 

We  have  carefully  considered  all  of  the  as- 
signments of  error,  but  the  views  ezi»eBBed 
virtually  dispose  of  them. 

Finding  no  errcv  In  the  judgment  It  I>  af- 
flrmed.  Affirmed. 


BRADFOBD  «t  al.  v.  MAIjONB.* 

{Ooort  of  Civil  Appeals  of  Tocas.    Oct  28, 

1003.) 

DEEDS  —  DEED  OIVBN  AS  HORTGAOB  —  WI- 
DENCB-INSTRUCnONS  —  CONSTRUCTION  OF 
INSTRDUBNT  BT  COURIV-ISSUBS. 

1.  Where  the  Issne  Is  whether  a  certain  deed 
was  intended  to  be  a  deed  absolute  or  to  oper- 
ate as  a  mortgage,  it  is  the  duty  of  the  court 
to  submit  the  instrnmeot  with  the  attending  dr- 
cnmstances,  to  the  Joxy,  with  sncfa  instructions 
as  to  the  legal  effect  of  the  Instnunent  as  will 
meet  tbe  phases  of  the  case  under  the  evidence. 

2.  Where,  in  a  suit  for  the  correction  of  a 
deed  and  for  possession,  etc..  the  sole  issne  on 
tbe  pleadings  and  evidence  was  whether  the 
deed  had  been  intended  as  a  deed  absolute  or  as 
a  mortgage,  It  was  mor  to  submit  to  the  Jnn^ 
tbe  gnestion  whedier  there  had  bean  a  condi- 
tional sale. 

Appeal  from  District  Court  Milam  Ooon- 
ty;  J.  C.  Scott  Judge. 

Action  by  Tom  Malone  against  Antony 
Bradford  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeaL  Re- 
versed. 

Henderson  &  Freeman,  for  appellants.  S. 
A.  Wallace  and  W.  A.  Monrlson,  for  appellee. 

C0CHBA2V,  Special  Judge.  Appellee 
brought  this  suit  alleging  that  appellantB  on 
December  1,  1900,  executed  and  ddlvraed  to 
him  a  deed  Intending  to  convey  a  tract  of  12 
acres  of  land  In  Milam  county,  but  that  a 
mistake  wm  made  in  the  descripUon  ot  the 
land.  He  farther  alleged  that  after  the  ex- 
ecution of  Qie  deed  he  rented  tbe  land  to 
appellants  for  the  succeeding  year  bj  parol 
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(nntract,  and  that  they  bad  repudiated  the 
contract,  refusing  to  pay  the  rent  or  Burren- 
der  the  possession.  The  prayer  of  the  peti- 
tion was  for  the  correction  of  the  deed,  for 
IMMsesslon,  and  for  rents.  The  appellants 
answered  by  general  denial,  by  plea  of  not 
guilty,  and  specially  that  the  land  sued  for 
was  their  homestead  when  the  deed  was 
executed.  They  admitted  the  execution  of 
the  deed,  but  alleged  that  it  was  given  to  se- 
cure a  loan  of  $107.50,  made  to  the  hnsband 
by  appellee,  and  was  therefore  void.  Upon 
the  verdict  of  a  Jury  Judgment  was  rendered 
for  appellee  for  the  land  and  for  the  cor- 
rection of  the  deed,  from  which  Bradford  and 
wife  prosecute  this  appeal. 
We  find  the  facts  to  be  as  follows: 

(1)  Appellants  were  husband  and  wife  on 
December  1,  1900,  and  were  residing  upon 
the  land  sued  for,  which  was  then  their 
homestead. 

(2)  On  the  day  named,  appellants  in  due 
form  executed  a  deed  to  appellee,  conveying 
their  said  homestead;  the  mletake  In  the  de- 
scription being  admitted. 

<8)  Appellants  never  surrendered  the  ac- 
tual possession  of  the  land,  and  have  con- 
tinued to  reside  upon  it,  but  whether  as  ten- 
ants und^  appellee  or  as  claimants  of  title 
in  themselves  depends  upon  the  issae  made 
as  to  the  purpose  and  effect  of  the  deed. 
On  this  point  the  testimony  was  conflicting, 
and  presents  the  two  issues  made  by  the 
pleadings. 

(4>  The  appellant  husband,  being  imprison- 
ed because  unable  to  pay  a  fine  and  costs  ad- 
Judged  against  him  amounting  to  about  $100, 
offered  to  make  a  deed  to  his  homestead  to 
any  one  who  would  advance  the  money  nec- 
essary for  his  release.  Tbe  appellee  was  ap- 
proached by  the  officer  having  him  in  charge, 
and  was  told  of  the  offer.  The  wife  was  not 
consulted  about  this  offer,  bnt  was  in  town 
with  relatives,  trying  to  arrange  to  secure  a 
loan  Bufflclent  to  get  her  husband  out  of  Jail. 
After  appellee  went  with  the  officer  to  see 
the  hnsband,  these  three  went  to  the  office 
of  an  attorney,  where  the  wife  and  her  rel- 
atives were,  with  others,  and  here  the  at- 
torney told  them  that  a  mortgage  could  not 
be  placed  upon  the  homestead,  and  that  a 
deed  must  be  made.  At  this  point  the  tes- 
timony is  in  hopeless  conflict,  the  appel- 
lants and  their  witnesses  testifying  that  it 
was  the  understanding  that  they  were  sim- 
ply "sIgnlDg  away  their  land  until  fall,  and 
that  appellee  was  to  make  them  a  new  deed 
In  the  fall  upon  return  of  his  money";  while 
the  appellee  and  his  witnesses  testified  that 
nothing  was  said  about  deeding  the  land 
away  until  fall,  and  that  the  deed  was  ab- 
solute. As  to  the  rent  contract,  appellee 
alone  testified  that  such  a  contract  was  made, 
while  appdlants  denied  that  any  such  con- 
tract was  made.  The  value  of  the  land  was 
placed  by  appellants  at  about  $30  per  acre 
for  tbe  laad  and  a  like  amount  for  the  Im- 
provementa,  and  in  this  they  wen  corrobo- 
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rated  by  disinterested  witnesses,  while  ap- 
pellee testified  that  the  land  was  not  worth 
more  than  $15  per  acre,  and  that  tbe  im- 
provements were  of  little  value.  There  is  no 
dispute  as  to  the  fact  that  before  the  end  of 
the  next  year  appellee  was  claiming  title  to 
tbe  land,  and  that  the  deed  was  absolute, 
and  that  appellants  were  denying  thla  claim. 

(6)  The  issue  of  a  valid  conditional  sale 
giving  appellants  the  right  to  repurchase 
their  land  was  not  made  by  tbe  pleadings, 
nor  by  the  evidence  of  either  side. 

Oonclusions  of  Law. 

Only  two  errors  are  assigned  which  re- 
Qulre  consideration.  Appellants  complain  of 
the  action  of  the  court  in  charging  the  Jury 
that  the  deed  In  controversy  was  absolute  on 
Its  face,  and  vested  the  legal  title  to  the  land 
In  appellee.  Had  the  court  given  this  charge 
without  requiring  the  Jury  to  consider  other 
parts  of  the  charge  in  determining  whether  it 
was  intended  between  the  purties  as  a  sale 
of  the  land  or  as  a  mortgage  to  secure  tbe 
loan  of  money,  the  assignment  mig;ht  be  sus- 
tained. The  point  that  when  an  instrument 
Is  attacked  as  not  expressing  the  contract 
between  tbe  parties,  and  parol  evidence  is 
introduced  to  explain  an  ambiguity,  or  to 
show  that  a  pah  of  the  contract  was  not  re- 
duced to  writing— as  that  a  deed  has  attached 
to  it  a  trust  or  Is  in  fact  a  mortgage— the 
court  should  not  construe  the  writing,  and 
Instruct  the  Jury  as  to  its  legal  effect.  Is  not 
in  accord  with  the  rule  of  practice  in  tills 
state.  Miller  v.  Yturria,  69  Tex.  554,  7  S. 
W.  206;  Howard  v.  Zlmpelman  (Tex.  Sup.) 
14  S.  W.  50;  H.  &  T.  C.  Ry.  Co.  v.  Shirley, 
89  Tex.  90.  31  S.  W.  291.  The  rule  an- 
nounced in  Taylor  v.  McNutt,  58  Tex.  78,  fol- 
lowed in  Moss  V.  Helsley,  60  Tex.  426,  that  It 
is  tbe  duty  of  tbe  court  in  such  cases  to  sub- 
mit for  the  consideration  of  the  Jury  the  in- 
strument with  the  attending  facta  and  cir- 
cumstances adduced  in  evidence,  with  such 
instructions  upon  the  legal  effect  of  tbe  in- 
strument as  win  meet  the  various  pbases 
of  the  case,  does  not  necessarily  conflict  with 
the  rule  stated  in  the  above  cases.  The 
charge  In  the  present  case  follows  the  ap- 
proved practice  on  this  point,  and  clearly 
submits  to  tbe  Jury  the  issue  of  deed  or  mort- 
gage as  depending  on  tbe  Intent  with  which 
tbe  Instrument  was  executed. 

Complaint  Is  made  of  the  following  charge, 
as  given:  "If  you  believe  from  the  evidence 
that  tbe  defendant  signed  and  acknowledged 
the  deed  in  evidence  before  you  as  provided 
by  law  for  the  conveyance  of  the  homestead, 
and  delivered  same  to  plaintiff  for  tbe  con- 
sideration of  $107.50  paid  by  Tom  Malone  in 
settiement  of  said  fine  and  costs  due  by  An- 
tony Bradford,  but  you  furtlier  believe  that 
It  was  understood  and  intended  between  the 
parties  to  said  conveyance  that  titie  to  the 
land  in  controversy  should  vest  in  plaintiff 
and  that  the  land  should  become  the  abso- 
lute property  of  plalntUE,  yon  will  find  your 
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Terdlct  for  plaintiff,  altbongb  yon  may  be- 
lleTe  fRHn  tbe  eTidence  tbat  the  plaintiff  at 
tbe  time  stated  to  the  defendant  diat  he 
wonld  reaell  same  land  to  Antony  Bradfnd 
Ui  the  next  fall  for  a  nun  atlpnlated  at  aaid 
time."  Tbe  last  danae  ia  ftda  diarge  we 
conalda*  erroneous.  The  Issue  made  by  the 
pleadings  and  evidence  was  that  of  deed 
abscdnte  or  mortgage.  Tta  tssne  of  a  con- 
ditional conveyance  was  not  made,  and  we 
think  It  was  enor  tor  the  oovrt  to  submit 
this  theoiy,  and  In  so  doing  minimise,  If  It 
did  not  destroy,  the  evidence  of  appellants 
given  In  suK>ort  of  tiielr  contention  that  the 
deed  was  only  Intended  to  secure  appellee  In 
tbe  return  of  his  money,  and  that  he  was  to 
execute  an  Instrument  In  tbe  form  of  a  deed, 
sufficient  to  overcome  the  effect  of  the  deed 
In  controvert.  For  this  error  the  judgment 
will  be  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


CITT  OF  OAK  CLIFF  et  al.  v.  STATB  ex 
pel.  GILL.» 

(Court  of  Civil  Appeals  of  Texas.    Nov.  T. 

1903.) 

aTATUTBS—INCORPORATION  .  OP  CITIES— SPB- 
CIAL  LAWS— CONSTITUTIONAL  PROVISIONS— 
CONSTRUCTION— TITLE  OF  ACTS— SUFFICIEN- 
CY-INCONQRUOUS  SUBJECTS  —  AHBNDHmfT 
OF  ACTS-^BNDHBNT  BT  TITLB-DBSCRIP- 
TION  OF  TBRRTTORT. 

1.  CoDSt.  art.  8,  S  56,  forUddiaff  the  Legls- 
latnre.  except  as  otherwise  provided  in  the 
Ctoastittttion,  to  pass  any  local  or  special  law 
ncorporating  dnea,  towns,  and  TUlages^  or 
hanging  their  charters,  does  not  apply  to  cities 
jt  more  than  10,000  inhabitants,  tne  charters 
of  which,  by  the  express  provisions  of  Const, 
art.  11.  fi  5,  may  be  granted  or  amended  by 
special  act. 

2.  Const  art.  3,  S  6G,  forbids  the  Legislature, 
except  as  otherwise  provided  In  the  Constitu- 
tion, to  pass  any  local  or  special  law  Incorporat- 
ing cities,  towns,  or  villages,  or  "changing" 
their  charters.  Article  11,  S  4,  provides  that 
cities  and  towns  of  less  than  10,000  inhabit- 
ants may  be  "chartered"  alone  by  general  law, 
while  article  11, 1  5,  provides  that  (;itie8  of  over 
10,000  inhabitants  may  have  their  charters 
"granted  or  amended"  by  special  act.  Held, 
that  the  Legislature  may,  by  special  net.  repenl 
the  charter  of  a  city  of  less  than  10.000  inhabit- 
ants, and  annex  it  to  a  city  of  over  10.000,  des- 
ignnting  It  as  a  ward  of  that  city,  and  provid- 
ing for  its  representation  in  the  city  council 
thereof. 

8.  The  Question  whether  a  general  law  ean  be 
made  applicable  In  any  case  is  a  question  for 
the  Legislature,  with  whose  detmnlnatlon  the 
conrta  will  not  interfere. 

4.  The  question  whether  a  genernl  Inw  can  be 
made  applicable  in  any  case  is  not  affected  by 
tbe  fact  that  a  general  law  baa  been  passed  on 
the  same  subject. 

5.  Sp.  I^ws,  28th  Leg.  P-  391.  the  enacting 
clause  of  which  reads  ''An  act  to  amend  sec- 
tion 2  of  the  charter  of  the  city  of  Dallas  rela- 
tive to  the  boundary  lines  of  said  citTt  and  add- 
ing thereto  section  2a,  changing  said  boundary 
and  limits  of  the  said  city  of  Dallas  and  there- 
by Including  within  and  attaching  to  said  city 

Dallas  the  corporation  and  city  of  Oak  Cliff 


■Rehearing  denied  November  28,  1903,  ud  writ  of 
error  granted  by  Supreme  Court. 
*[  3.  See  ConsUtutlonal  Lew,  vol.  10,  Cent  Dig.  1 130. 


and  certain  other  adjacoit  toritoir  and  abolish- 
ing the  corporation  of  tiie  city  of  Oak  CliCF  and 
declaring  an  emergency,"  and  which  provides 
for  the  changing  of  the  boundary  lines  of  the 
dtr  of  Dallas  bo  as  to  Include  the  city  of  Oak 
Cliff,  for  the  issuance  of  $50,000  of  bonds  by 
the  dty  of  Dallas,  creating  a  sinking  fund  to 
pay  the  same,  tbe  disposition  of  the  public 
school  pTopolies  of  Oak  Cliff,  and  for  the  con- 
tinuance of  local  option  in  the  of  Oak  OlUt 
is  not  repugnant  to  Const  art.  S,  {  35,  provid- 
ing that  no  bill  shall  contain  more  than  one 
subject,  which  shall  be  expressed  io  its  title. 

6.  Conceding  that  some  of  the  provisions  of 
the  act  are  void  because  not  included  in  its  ti' 
tie.  It  would,  under  the  express  provisions  of 
Const  art.  S,  |  86,  only  affect  the  validity  of 
the  provlBlons  not  so  Indoded;  and  tbe  sections 
of  the  act  which  actually  and  onequivocally  an- 
nex all  the  territory  therein  described  to  the 
dty  of  Dallas,  and  make  the  same  subject  to 
the  charter,  ordinances,  and  lawful  regiuations 
of  said  dty,  would  stand. 

7.  Const,  art  8,  S  36,  providing  that  no  law 
shall  be  revived  or  amended  by  reference  to 
its  titie,  but  in  such  case  the  act  revived  or  sec- 
tions amended  shall  be  re-enacted  and  publish- 
ed at  length,  does  not  apply  where  the  sections 
added  to  an  act  are  entire  and  complete  In 
themselves. 

8.  Sp.  Laws  28th  Leg.  p.  391,  providing  for 
the  annexation  of  the  city  of  Oak  Cliff  to  the 
dty  of  Dallas,  calls  to  begin  at  low-water  mark 
of  the  east  bank  of  the  T.  river,  where  the 
south  line  of  C.  street  intersects  tbe  west  bound- 
ary  of  the  city  of  Dallas;  thence  it  runs  west- 
wardly  to  tbe  north  line  of  Oak  Cliff;  thence  It 
runs  west  south,  and  east  with  the  bonndarlea 
of  Oak  Cliff,  and  again  east  across  the  T.  riv- 
er to  the  corporate  line  of  the  city  of  Dallas, 
and  attaches  all  the  territory  within  said  bound- 
aries to  the  city  of  Dallas.  It  begins  on  the- 
west  boundary  of  Dallas,  ant]  comeR  back  to  tbe 
west  boundary  of  Dallas,  and  includes  the  tei^ 
ritory  of  Oak  Cliff  and  the  territory  intervening 
between  Oak  Cliff  and  Dallas.  Btli,  thqt  Uie 
territory  annexed  la  snflBdently  described  to 
identify  tbe  same. 

Appeal  from  District  Court,  Dallas  County; 
Richard  Morgan,  Judge. 

Information  In  tbe  nature  of  quo  warranto 
by  tbe  state,  on  tbe  relation  of  C.  A.  Gill, 
agninst  the  city  of  Oak  Cliff  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appral.  Affirmed. 

Gtberidge  &  Baker.  R.  H.  aark.  Geo.  A. 
Titierlngton,  W.  A.  Bonner,  Wm.  Charlton,, 
niid  M.  L.  Morris,  tor  appellants.  Wm.  T. 
Henry,  J.  J.  Collins,  R.  G.  Porter.  W.  M. 
Alexander,  Wm.  P.  Ellison,  and  Walter  S. 
Lemmon,  for  appellee. 

BOOKHOUT,  J.  On  July  1,  1908,  appellee 
filed  in  the  district  court  of  the  Forty-Foiurth 
Judicial  District  of  the  state  of  Texas  Ita- 
iDformatioo  In  tbe  nature  of  a  quo  warranto, 
on  the  relation  of  C.  A.  Gill,  individually  and 
as  acting  mayor  of  the  dty  of  Dallas,  against 
the  dty  of  Oak  Cliff  and  the  various  officers 
thereof,  and  asalnst  the  trustees  of  tbe  In- 
dependent school  district  of  Oak  Cliff,  seek- 
lug  a  judicial  determination  to  the  effect  that 
the  said  city  of  Oak  Cliff  became  disincor- 
porated on  July  1, 1003,  and  that  Its  territory 
became  annexed  to  tbe  city  of  Dallas,  and 
that  tbe  officials  of  Oak  Cliff  and  tbe  trus- 
tees of  the  aald  independent  School  Dlatrie^ 
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lu  continuing  thereafter  to  perform  tbeir  re- 
BpectiTe  official  dntieB,  became  usurpers,  and 
praying  Judgment  of  ouster.  The  petition  re- 
cites that  the  city  of  Dallas  was  and  is  a 
municipal  corporation  of  more  than  10.000 
InhabltADts,  duly  Incorporated  aa  such  by  a 
special  act  of  tbe  Legislature  of  Texas;  that, 
by  amendment  to  tbe  charter  of  the  city  of 
Dallas  as  tben  existing,  the  corporation  of 
the  former  city  of  Oak  Cliff  was  abolished, 
and  the  corporate  limits  of  tbe  city  of  Dal- 
las extended  by  tbe  terms  of  the  said  act 
of  the  Legislature  to  include  tbe  territory 
comprised  within  the  limits  of  the  former 
city  of  Oak  Clilf  and  some  Intervening  terri- 
tory: that  by  virtue  of  the  provision  of  the 
said  act  of  the  Legislature  the  public  affairs 
of  the  of  Oak  OlWt  under  the  new  ar- 
rangement were  adjusted,  and  its  corporate 
property.  Including  the  property  of  the  pub- 
lic schools  situated  In  tbe  dty  of  Oak  ClifC. 
disposed  of,  and  the  future  rights  and  rela- 
tions of  the  two  towns  after  the  consolida- 
tion determined,  as  explicitly  shown  by  the 
allegfttions  of  the  petition;  tbat  the  act  was 
duly  passed  by  the  Legislature  of  tbe  state  of 
Texas,  and  approved  by  the  Governor  of 
Texas,  and  became  effective  on  tbe  Ist  day 
of  July,  1903:  that  all  of  tbe  officers  of  Oak 
CIIfT  and  tbe  trustees  in  cbai^  of  the*  pub- 
lic schools  refuse  to  recognize  the  validity 
of  the  said  act,  or  in  any  respect  to  yield  obe- 
dience to  the  same,  but  continued  to  exer- 
cise their  former  prerogatives  and  authority 
without  regard  to  the  said  law.  Tbe  de- 
fmdants  interposed  general  and  special  ei- 
c^tlons  challenging  tbe  validity  of  the  act 
amending  tbe  charter  of  Dallas  so  as  to  in- 
clude Oak  Cliff.  Tbe  exceptions  were  over- 
ruled, and  exception  taken.  The  cause  waa 
submitted  to  the  court  on  an  agreed  state- 
ment of  facts,  and  from  a  Judgment  In  favor 
of  plaintlif  the  defendants  appealed. 

Tbe  first  assignment  of  error  reads:  "The 
court  erred  in  not  sustaining  the  general  ex- 
oeptloD  of  these  defendants  to  the  infor- 
mation exhibited  herein  against  them,  in 
tbat  the  purported  act  made  the  basis  of  this 
proceeding  Is  void,  in  that  said  act  consti- 
tutes a  special  or  local  law  designed  to  be 
put  In  force  In  Oak  Cliff,  a  dty  having  less 
than '  ten  thousand  inhabitants,  and  incor- 
porated under  tbe  general  law,  and  same  is 
In  contravention  of  the  inhibitions  contained 
in  section  4  of  article  11  and  section  56  of 
article  3  of  the  Constitution,  and  the  same 
is  not  warranted  by  section  6  of  article  11 
thereof.'*  Under  this  assignment  five  propo- 
sitioDS  are  presented.  In  the  first  It  Is  in- 
sisted that  "the  inhibition  contained  in  sec- 
tion 4  of  article  11  of  the  Constitution  ren- 
ders the  Legislature  powerless  to  repeal  by 
special  act  the  charter  of  a  dty  having  a 
population  of  less  than  ten  thousand  Inbablt- 
ants,  and  incorporated  under  general  law." 
In  the  uert  tbree  propositions  It  Is  asserted 
that  the  act  In  queation  is  void.  In  that:  "(1) 
It  Ttolates  tbat  portion  of  section  66  of  arti- 


de  3  of  the  Constitution  which  Inhibits  tbe 
L^slature,  except  as  otherwise  provided  in 
the  Constitution,  from  passing  any  local  or 
special  law  incorporating  cities,  or  changing 
thdr  charters.  &)  It  violates  that  portion 
of  section  66  of  article  8  of  the  Coiiatltutlos 
which  Inhibits  tbe  Legislature,  except  as 
otherwise  provided  lu  tbe  ConstltutlOQ,  from 
passing  any  local  or  special  law  changing 
the  name  of  places,  In  that  the  puri>orted  act 
attempts  to  change  the  name  of  Oak  Cliff 
to  that  of  the  Ninth  Ward  of  the  dty  of 
Dallas.  (3)  It  is  violative  of  that  provision  of 
section  66  of  article  3  of  the  Constitution 
which  provides:  'And  In  all  other  cases  where 
a  general  law  can  be  made  applicable,  no 
local  or  special  law  shall  be  enacted,'  In  tbat, 
prior  to  the  passage  of  the  act  in  question, 
there  existed  a  general  law  for  the  dlsincor- 
poration  of  dtles  Incorporated  under  the  gen- 
eral laws."  The  fifth  proposition  is:  "The 
act  In  question  is  not  authorized  by  section  6 
of  article  11  of  the  Constitution,  In  that  tbe 
dty  of  Oak  Cliff,  as  affirmatively  disclosed  by 
the  information,  contains  a  population  of 
less  than  ten  thousand  Inhabitants,  and 
hence  that  section  Is  without  application." 

The  provisions  of  the  Constitution,  the  con- 
struction of  which  is  called  for  by  appel- 
lants' contentions,  are  as  follows:  Artlde  11, 
fi  4:  "Cities  and^owns  having  a  population 
of  ten  thousand  Inhabitants  or  less  may  be 
chartered  alone  by  general  law,"  etc.  Article 
11,  i  6:  "Cities  having  more  than  ten  thou- 
sand inhabitants  may  have  their  charters 
granted  or  amended  by  special  act  of  the  Leg- 
islature," etc.  Article  8,  9  66:  rThe  Legis- 
lature shall  not,  except  as  otherwise  provid- 
ed In  this  Constitution,  pass  any  local  or  spe- 
cial law  authorizing  •  •  *  incorporating 
dtles,  towns  or  villages  or  changing  their 
charters." 

It  Is  beld  tbat  the  limitations  and  prohibi- 
tions contained  in  section  56,  art  8,  of  the 
Oonstltutlon,  were  Intended  to  operate  on 
such  subjects  as  are  embraced  alone  by  that 
section.  City  of  Dallas  v.  Western  Electric 
Co.,  83  Tex.  243,  18  S.  W.  552.  The  subjed 
of  incorporating  of  dties  having  more  tban 
10,000  Inhabitants,  and  granting  and  amend- 
ing tbeir  charters.  Is  embraced  in  section  5, 
art.  11,  of  the  Constitution,  and  Is  excepted 
from  the  prohibitions  contained  In  section  56, 
art.  3.  City  of  Dallas  v.  Western  Electric 
Co.,  supra;  Smith  t.  Grayson  Co.,  18  Tex. 
Civ.  App.  153,  44  S.  W.  921.  It  is  clear  that 
by  terms  of  section  5,  art  11,  the  L^islature 
has  authority  to  extend  the  limits  of  a  dty  of 
more  than  10,000  Inhabitants  so  as  to  In- 
clude a  city  of  less  than  10,000  Inhabitants, 
unless  It  Is  prohibited  by  sectioD  4.  art  11. 
Is  the  power  prohibited  by  this  clause  of  the 
Constitution?  It  wUl  be  noted  that  the  pow- 
er conferred  by  section  5,  art.  11,  to  enact 
spedal  laws  In  relation  to  cities  of  more  than 
10,000  Inhabitants,  not  only  Includes  tbe  pow- 
er  to  grant  charters,  but  the  power  by  special 
law  to  amend  thou.   In  section  4  of  article 
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11,  which  Imposes  a  limitation  upon  the  au- 
thority of  the  Legislature,  restrlctiug  Its  pow- 
er by  spedal  law  over  cities  of  less  than  10,- 

000  Inhabitants,  only  the  word  "chartered" 
Lb  used;  and  In  order  to  extend  the  limitation 
BO  as  to  include  the  amendment  or  repeal  of 
a  charter  of  a  dty  of  less  than  10,000  Inhab- 
itants,  and  dissolve  Its  corporate  existence, 
the  limitation  could  only  arise  by  implica- 
tion, it  not  being  expressly  stipulated  there- 
in. The  question  arises  then,  will  the  ex- 
press authority  contained  In  section  6,  art. 
11.  be  abrogated  by  the  implied  limitation 
contained  in  section  4,  art  11? 

In  Lytle  7.  HalfT,  75  Tex.  132,  12  S.  W. 
610,  Judge  Stayton,  speaking  for  the  Su- 
preme Court,  uses  the  following  language  in 
relation  to  ,an  implied  constitutional  limita- 
tion of  power:  "A  prohibition -of  the  exer- 
cise of  a  power  cannot  be  said  to  be  neces- 
sarily implied,  nolesa,  looking  to  the  language 
and  purpose  of  the  Constitution,  it  Is  evident 
that  without  such  an  implication  the  will  of 
the  people,  as  illustrated  by  a  careful  con- 
sideration of  all  Its  provisions,  cannot  be 
given  effect.  •  •  •  An  intention  to  re- 
strict the  power  of  a  state  Legislature,  and 
especially  in  reference  to  such  a  matter,  fur- 
ther than  this  is  done  by  express  limitations, 
Is  not  to  be  presumed;  and,  when  it  is  claim- 
ed that  this  la  done  by  imi>llcatlon,  l^ose  so 
claiming  ought  to  be  able  to  point  out  the 
provision  or  provisions  of  the  Constitution 
which  require  such  Implication  to  give  effect 
to  Che  will  of  the  people  evidenced  by  the  en- 
tire instrument."  In  Day  Land  &  Cattle 
Company  v.  State  (Sup.)  4  S.  W.  874,  Judge 
Stayton,  again  speaking  for  the  court,  says: 
"When  It  Is  Intended  to  withhold  a  power 
from  the  Legislature,  this  is  done  by  some 
provision  of  the  Constitution  clearly  express- 
ing such  Intention."  In  the  case  of  City  of 
Cleburne  v.  Railway  Company,  66  Tex.  461, 

1  S.  W.  342,  Judge  Robertson,  for  the  Su- 
preme Court,  says:  "A  power  will  be  Implied 
only  when  without  its  exercise  an  express 
duty  or  authority  would  be  nugatory."  In 
the  very  recent  case  from  the  Supreme  Court 
of  Brown  v.  City  of  Galveston,  75  S.  W.  488, 
7  Tex.  Ot  Rep.  763,  In  which  case  the  Su- 
preme Court  cites  with  approval  Lytle  v. 
Halff,  It  Is  declared:  "As  we  have  seen,  the 
power  of  the  Legislature  can  be  limited  only 
by  a  prohibition  contained  in  the  Constitu- 
tion, either  In  express  terms,  or  by  fair  IrS- 
pllcatlon  arising  from  the  Instrument  If  the 
purpose  the  convention  had  In  adopting  the 
section  In  question  can  be  effected  without 
the  prohibition,  none  will  be  Implied." 

Again,  It  is  to  be  observed  that  section  56, 
art  3,  prohibits,  except  as  otherwise  pro- 
vided In  the  Goustitutlon,  the  incorporation 
of,  or  changing  the  charter  of,  cities  by  spe- 
cial or  local  law,  while  the  prohibition  in  sec- 
tion 4,  art  11,  Is  against  the  chartering  of 
cities  of  less  than  10,000  Inhabitants  by  spe- 
cial law.  It  would  seem  that  the  omission 
ot  the  words  "changing  ttidr  diarters,"  aa 


contained  In  section  S6,  art  8,  and  the  use 
of  the  word  "chartered"  alone  in  the  clause 
which  expressly  confers  power  on  the  Legis- 
lature In  reference  to  cities  of  less  than  10,- 
000  inhabitants,  was  with  the  intent  that 
the  limitation  was  not  to  apply  to  changing 
of  charters  or  to  tbe  repeal  of  the  cliarter. 
In  our  opinion,  the  power  of  the  Legislature 
to  repeal  the  charter  of  a  city  of  leas  than 
10,000  inhabitants  by  special  law  la  not  pro- 
hibited by  section  4,  art  11,  of  the  Constitu- 
tion. We  hold  that  the  Legislature  has  pow- 
er by  special  law  to  repeal  the  charter  of  a 
dty  of  less  than  10,000  Inhabitants.  In  Cen- 
tral Wharf  &  Warehouse  Co.  v.  City  of  Cor- 
pus Cbristi.  57  S.  W.  982,  dedded  by  the 
Court  of  Appeals  for  the  Fourth  DUtrict 
and  In  which  a  writ  of  error  was  refused  by 
the  Supreme  Court  It  was  so  held.  See, 
also,  Worthley  v.  Steen,  43  N.  J.  Law,  642: 
Tiger  V.  Morris  Common  Pleas,  42  N,  J.  Law, 
631;  Chandler  v.  Boston,  112  Mass.  204. 

The  Legislature  bad  authority,  upon  the 
disincorporating  of  Oak  Cliff,  and  annexing 
Its  territory  to  the  city  of  Dallas,  to  desig- 
nate tbe  same  as  a  ward  of  the  dty  of  Dal- 
las, and  make  provision  for  its  representa- 
tion in  the  city  council  of  that  dty. 

Tlte  question  whether  a  general  law  can  be 
made  applicable  in  any  case  Is  a  question  for 
the  determination  of  the  Legislature,  and  the 
courts  will  not  interfere  with  their  judg- 
ment in  this  respect.  Smith  v.  Grayson 
County  (Tex.  Civ.  App.)  44  S.  W.  921;  City  of 
Dallas  V.  Western  Elec.  Co.,  83  Tex.  244,  IS 
8.  W.  582;  City  of  Indianapolis  v.  Navin 
(Ind.  Sup.)  47  N.  E.  526,  41  L.  R.  A.  337; 
Williams  v.  City  of  Nashville,  89  Tenn.  487. 
15  S.  W.  864;  Ex  parte  Falk,  42  Ohio  St. 
688;  State  v.  Powere.  38  Ohio  St  64;  Davis 
V.  Gaines,  48  Ark.  370.  3  S.  W.  184;  Clarke 
V.  Jack,  60  Ala.  278;  People  v.  McFadden. 
81  Cal.  480,  22  Pac.  851,  15  Am.  St  Rep.  66; 
Owners  of  Land  v.  People,  113  111.  315;  Wich- 
ita V.  Burleigh.  36  Kan.  34,  12  Pac.  332;  City 
of  St  Louis  V.  Shields,  62  Mo.  247;  Dillon  on 
Mnn.  Corporations,  $  48.  The  fact  that  a 
general  law  has  been  passed  by  the  Legisla- 
ture on  the  same  subject  does  not  affect  the 
question.  In  the  case  of  Smith  v.  Grayson 
County  and  City  of  Dallas  t.  Western  Elec- 
tric Co.,  above  cited,  there  was  a  generiU  law 
in  existence  covering  the  subject  at  the  time 
of  the  passage  of  the  spedal  law  whose  ex- 
istence was  being  questioned.  It  was  held 
by  the  Supreme  Court  of  Indiana  in  Indian- 
apolis V.  Navin,  above  cited,  that  the  fact 
that  a  preceding  Legislature  may  have  coa- 
sldered  that  a  general  law  on  tbe  subject 
could  be  made  applicable  was  not  binding 
upon  a  succeeding  Legislature. 

We  conclude  that  the  contentions  of  ap- 
pellants under  their  first  assignment  of  er- 
ror are  without  merit. 

It  Is  contended  that  the  act  under  consid- 
eration contravenes  section  35,  art  3,  of  the 
Constitution,  In  ttiat  the  title  of  said  act  ex- 
presses two  separate,  distinct,  and  Incmsm- 
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ons  subjects,  to  wit:  Flist,  the  changiag  tbe 
bonnduy  llmlta  of  tlift  dty  of  Dallas;  sec- 
ond, aboUsblng  the  distinct  corporation  of 
the  city  of  Oak  Cliff. 

The  proTlsion  of  the  Constitution  referred 
to  proTideB  that  "no  bill  •  «  •  shall  con- 
tain more  than  one  subject  which  shall  be 
expressed  In  its  title."  The  enacting  clause 
of  tbe  act  reads:  "An  act  to  amend  section 
2  of  the  cliarter  of  the  tlty  of  Dallus  rela- 
tlTe  to  tiie  boundary  lines  of  said  city,  and 
adding  tboreto  section  2a,  changing  said 
boundary  and  limits  of  the  said  city  of  Dal- 
las and  thereby  including  within  and  attach- 
ing to  said  dty  of  Dallas  the  cra^wration  and 
<^ty  ot  Oak  Gliff  and  certain  otber  adjacent 
^Tltoiy  and  abolishing  the  corporation  of 
the  city  of  Oak  Qiff  and  declaring  an  wmx- 
gracy."  The  subject  nnder  consideration 
the  Legislature  was  the  extension  of  the  cor- 
porate limits  ot  the  dty  ctf  Dallas  so  ss  to 
annex  the  city  of  Oak  C91ff.  When  we  kmk 
to  the  gmeral  prorlslons  of  the  act;  we  think 
th^  fately  relate  to  the  objects  set  forth 
In  Uie  title  thereof.  The  cbanglng  of  the 
boundary  lines  of  the  dty  qf  Dallas  so  as 
to  include  fhe  tAtj  of  Oak  Cliff  necessarily 
includes  the  dl^corporatlon  of  Oak  Cliff. 
The  proTlslons  of  the  act  which  appellants 
spedOoslIy  ol^ect  to  as  not  being  snffldent- 
ly  Indicated  In  the  title  are  those  relattnc  to 
the  Issnance  of  $50,000  of  bonds  by  tbe  dty 
of  Dallas,  and  the  creating  of  a  sinking  fond 
to  pay  the  same^  tbe  disposition  ot  the  pub- 
lic school  properties  of  Oak  Cllfl,  and  tbe 
proTisIon  in  regard  to  saloons,  and  the  main- 
tenance of  local  option  then  existing  in  that 
territcny.  It  Is  fair  to  jvesume  that  the 
members  of  the  Legblatore  contemplated 
that,  owing  to  the  difference  in  the  charac- 
ter of  tbe  two  dtles,  the  Indebtedness  and 
pnbUc  Improrements  of  one  exceeded  that  of 
the  ottiw,  and  hence  made  provision  fbr  the 
Issuance  of  bonds  to  equalise  lliose  matters. 
They  Tonj  hsTe  contunplated  that  a  system 
of  public  schools  was  bdng  conducted  In 
Oak  Cllft  and  that  it  vas  necessary  before 
its  dlslncorporatlon  to  make  prorlirtoD  for 
the  disposition  of  tbe  school  properties.  Tbe 
act  does  this,  and  mskes  llie  schools  a  put 
ct  tbe  system  of  the  dty  of  Dallas,  and  pro- 
rides  fbr  their  maintenance.  Local  option 
was  in  force  In  Oak  diff,  and  the  set  de- 
clares the  tenltory  added  to  Dallas  a  resi- 
dence district,  and,  in  effect,  provides  for 
tlie  continuance  of  local  optloa  therein. 
Those  were  matters  which  could  be  fairly 
anticipated  from  tbe  title  to  the  act,  and  the 
same  does  not  «nbrace  two  s^rato  and 
distinct  subjects.  In  contemplation  of  article 
8,  I  SB,  of  the  Oonstltnflon.  Peary  t.  Ooss, 
90  Tex.  80.  87  8.  W.  S17:  Anstln  t.  O..  a  & 
S.  F.  By.  Co..  45  Tex.  234:  Fielder  State 
<T».  Gr.  App.)  49  a  W.  876:  Day  Land  ft 
Oatae  Cb.  r.  State  <Snp.)  4  S.  W.  872;  H.  ft 
T.  a  Ry.  Co.  T.  S.  (Tex.  CIt.  App.)  62  S.  W. 
114;  H.  ft  T.  C.  Ry.  Co.  t.  Odum.  53  Tex. 
352;   Dillon  on  Uuu.  Oor.  {4th  Ed.)  8  51: 


Cooley  on  Const  Llm.  (2d  Bid.)  p.  144  at  seq. 
The  several  provisions  of  tbe  act  which  It  Is 
contended  are  not  Included  in  the  title  are 
germane  to  the  main  subject,  and  appropri- 
ate thereto.  The  title  of  the  act  Is  sufficient 
to  give  notice  of  the  subject-matter  of  the 
law  as  enacted.  The  contention  of  appel- 
lants that  the  title  Indudes  separate  and  In- 
congruous subjects,  of  which  no  notice  is 
given  therein.  Is  without  merit.  Smith  v. 
Grayson  County  (Tex.  Civ.  App.)  44  S.  W. 
921;  Thomburgh  v.  City  of  Tylfflr  (Tex.  Ot. 
App.)  43  8.  W.  1(K>4;  City  of  Austin  v.  Mc- 
Call  (Tex.  Sup.)  68  S.  W.  703;  Johnson  r. 
Martin.  75  Tex.  40, 12  S.  W.  321;  Glddlngs  v. 
San  Antonio,  47  Tex.  548.  26  Am.  Rep.  321; 
Stone  V.  Stowu,  64  Tex.  330;  Wemw  v.  City 
of  Galveston.  72  Tex.  22,  7  S.  W.  726,  12  & 
W.  169;  Dillon  on  Mun.  Cor.  |  67;  Tiedman 
on  Mun.  Oors.  |  28;  Ctooley  on  Qmst  lim. 
(2d  Ed.)  p.  IBl.  For  the  provisions  of  fhe 
act,  see  Sp.  Laws  28th  Leg.  p.  891.  If  we 
concede,  which  we  do  not  that  some  of  tiie 
provisions  of  the  act  are  not  properly  in- 
dnded  In  the  tlQe  tiie  result  would  be  tiie 
same.  Sections  2a  and  2al  actually  and  un- 
equivocally annex  all  the  territory  therein 
described  to  tiie  dty  of  Dallas,  and  make 
the  ssme  subject  to  the  charter,  wdlnances, 
and  all  lawfnl  regulations  of  the  dty  of 
Dallas.  If  some  of  the  prorldons  of  the 
act  are  void  because  not  Included  in  the  title 
of  the  act,  it  would  only  affect  tiie  vaMdlty 
<tf  the  provisions  not  so  included.  Cbnst 
art.  3.  I  85;  Clark  t.  FiDley  (Tex.  Sup.)  64 
8.  W.  348. 

The  fbnrtii  and  fifth  assignments  are 
grouped,  and  the  following  proposition  Is 
presented  thereunder:  'The  act  In  question 
expressly  purports  to  amend  'section  2  of 
the  charter  of  the  dty  of  Dallas,  relative  to 
the  boundary  lines  of  said  city,  and  adding 
thereto  section  2b,  changing  said  boundary 
lines  and  limits  tk  Ibe  said  dty  of  Dallas, 
and  tbe  amended  section  was  not  re-enacted 
and  published  at  length,  and  the  boundaries 
of  the  city  of  Dallas  can  be  ascertained  only 
by  reading  both  the  purported  amended  sec- 
tion and  the  original  section  purporting  to 
be  amended;  and  tbe  act  is  thwefore  vdd, 
as  being  repugnant  to  the  requlrem«it  of 
section  86  of  article  8  of  the  Gtmstltutton.*' 
The  evil  aimed  at  by  the  framors  of  the 
Constitution  in  providing  in  section  86,  art 
3,  that  "no  law  shall  be  revived  or  amend- 
ed by  reference  to  Its  title;  but  In  such 
case  tiie  act  revived  or  the  secttra  or  sec- 
tions amended  shall  be  re-enacted  and  pub- 
lished at  length,"  was  to  prohibit  the  amend- 
ing of  a  law  by  the  Ins«*tion  of  words  tiiere- 
In,  and  thus  changing  It  It  was  not  In- 
tended to  apply  when  Oie  sections  added 
were  entire  and  complete  In  themselves.  As 
stated  by  23  American  ft  English  Encyclo- 
ptedla  of  Law  (Ist  Ed.)  p.  282:  "The  re- 
quirement does  not  apply  to  supplemental 
sets  not  in  any  way  altering  or  modifying 
the  original  act;  to  those  really  adding  new 
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BectJonfl  to  an  ^y)Bt<*'g  statute  without  modi- 
fying; nor  to  acts  complete  and  perfect  In 
themselves,  and  not  purported  to  be  amend- 
atory, which  by  Implication  amend  other  leg- 
islation on  the  same  subject"  The  amend- 
ed law  is  complete  and  entirely  Intelligible, 
standing  alone.  Womack  v.  Garner  (Tex. 
Qt.  App.)  30  S.  W.  600;  Id.  (Sup.)  31  S.  W. 
368;  Qulnlan  t.  H.  &  T.  C.  Ry.  Co..  89  Tex. 
366,  84  S.  W.  738;  OUrk  t.  Flnley,  93  Tex. 
171.  64  a  W.  344;  Weekes  t.  City  of  Gal- 
veston (Tex.  GiT.  App.)  51  S.  W.  644;  Snyder 
T.  Oompton  (Tex.  Sup.)  28  S.  W.  10G2;  John- 
son T.  Martin  (Tex.  Sup.)  12  S.  W.  324;  No- 
bles T.  State  (Tex.  Cr.  App.)  42  &  W.  tt78; 
Oooley's  Const.  Llm.  p.  161. 

The  act  in  question  calls  to  begin  at  low- 
water  mark  of  the  east  bank  of  tbe  Trinity 
river,  where  the  south  line  of  Commerce 
street  Intersects  the  west  boundary  of  the 
city  of  Dallas;  thence  it  runs  westwardly  to 
the  north  line  of  Oak  Cliff;  thence  it  runs 
west,  south,  and  east  with  the  boundaries  of 
Oak  Cliff,  and  again  east  across  the  Trinity 
river  to  the  corporate  line  of  the  dty  of 
Dallas,  and  attaches  all  the  territory  within 
said  boundaries  to  the  dty  of  Dallas.  It 
^glns  on  the  west  boundary  of  Dallas,  and 
comes  back  to  the  west  boundary  of  Dallas. 
It  includes  the  territory  of  Oak  Cliff  and 
territory  intervening  between  Oak  CUfl  and 
the  dty  of  Dallas.  The  territory  annexed  is 
sufficiently  described  to  Identify  the  same. 
Sanger  Bros,  v.  Roberts,  92  Tex.  312,  48  S. 
W.  1;  Mansel  v.  Castles,  93  Tex.  414,  55  S. 
W.  659:  State  v.  Wofford,  90  Tex.  514.  39 
S.  W.  021 :  Coffey  v.  Hendricks,  66  Tex.  678, 
2  S.  W.  47. 

We  conclude  that  there  U  no  error  in  the 
record,  and  tbe  Judgment  Is  affirmed. 


LOW  T.  El  J.  BROAD  ft  GO. 
(Oonrt  of  Civil  Appeals  of  Texas.   Nor.  IS, 

1903.1 

SALBft-^UBSBQUENT  PURCHASER— RIGHT  TO 
GOODS  AS  AGAINST  PRIOR  PURCHASER. 
1.  A  contract  of  sale  which  has  DOt  been  com- 
pletely executed  will  not  entitle  the  purchaser 
tfaerennder  to  retain  the  goods  as  against  a  sub- 
sequent purchaser. 

Appeal  from  Brown  County  Court;  B.  B. 
Coffee,  Judge. 

Action  by  B.  J.  Broad  ft  Co.  against  Ar- 
thnr  Low.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

I.  J.  Rice,  for  appellant    6.  N.  Harrison. 

for  appellee. 

STREETMAN,  J.  Appellees  brought  this 
action  for  damages  on  account  of  the  con- 
version of  two  planters.  Appellant  did  not 
deny  that  he  obtained  the  planters,  but  claim- 
ed that  he  had  acquired  title  to  them  by  pur- 
chase from  Rising  Star  Hardware  &  Sopply 
Company  befure  said  concern  sold  them  to 
appellees.   We  do  not  deem  It  necessary  to 


set  out  the  evidence,  bat  we  have  oonduded 
that  the  trial  court  was  correct  In  assuming 
tbat  the  evidence  failed  to  show  an  executed 
contract  of  sale  to  appellant  prior  to  the  sals 
of  the  planters  in  question  to  Broad  ft  Co.. 
and  that,  although  the  Rising  Star  Company 
may  have  broken  its  execatory  contract  with 
appellant,  the  title  to  the  planters  passed  1^ 
the  sale  to  Broad  ft  Co.,  and  th^  w^  en- 
titled to  recover  of  appellant  for  the  convert 
sion. 

Ending  no  error  in  the  Judgmoit,  It  li  af-> 
Armed.  Affirmed. 


ST.  LOUIS  SOUTHWESTERN  BT.  00.  r. 
SMITH. 

(Court  of  Civil  Appeals  of  Texas.  Nov.  14, 
1903.) 

CARRIBRfl  —  NKOLIOENCB  —  INJURY  TO  UVB 

STOCK  —  INSTRUCTIONS  —  OPFER  TO  COM- 
PROHISB— ADMISSION— EVIDENCB— ERROR. 

1.  A  charge  in  an  action  agaiost  a  carrier- 
for  negligent  injuries  to  live  stock  defined  Degll- 
gence  as  '*the  failure  to  do  what  a  reasonable- 
and  prudent  person  would  ordinarily  have  done 
under  the  circumstaocea  of  the  utnation,  or 
doing  what  such  a  person  under  the  existing 
drcumstances  would  not  have  done."  Held, 
that  the  use  of  "reasonable  and  prudent  per- 
son." instead  of  "reasonably  prudent  person," 
is  harmless  error,  in  view  of  the  entire  defini- 
tion, and  the  fact  that  appellant  failed  to  re- 
quest a  more  specific  Instmctiou. 

2.  A  claim  purporting  to  be  the  entire  amount 
of  damages  was  made  by  plaintiff  against  a 
carritf  for  negligent  Injury  to  lire  stock  at 
a  time  when  there  bad  been  no  negotiations  for 
a  settlement.  Plaintiff  denominnted  the  trans- 
action at  the  time,  and  also  at  the  trial,  as  an 
offer  to  compromise.  Heldf  that  the  claim  was 
not  an  offer  to  comjiromise,  but  was  In  tiie  na- 
ture of  an  admission  of  fact,  and  competent 
airatnst  plaintiff  on  the  question  of  damages. 

3.  Where  a  claim  in  uie  nature  of  an  admis- 
sion of  fact  is  introduced  in  evidence  in  an  ac- 
tion aKalnat  a  carrier  for  negligent  injury  to 
live  stock,  though  designated  hy  the  plaintiff 
at  the  time  it  was  made  and  at  the  time  of  the 
trlnl  ns  an  offer  to  compromise,  when  in  fact 
it  was  not,  it  is  error  for  the  court  to  charze 
on  the  effect  of  such  evidence  If  the  Jury  ahould 
find  it  was  in  the  nature  of  a  compromise. 

4.  A  charge  in  an  action  against  a  carrier  for 
negligent  injury  to  live  stock  which  authorized 
the  jury  to  assess  damages  for  injuries  neces- 
sarily received  by  the  stock  in  transit.  Irrespec- 
tive of  the  carrier's  nei^lgence^  Is  erroneous. 

Appeal  from  Taylor  County  Court;  D.  C 
HUl,  Judge. 

Action  by  T.  T.  Smith  against  the  St. 
Louis  Soatbwestem  Railway  Company  and 
another.  From  a  Judgment  for  plaintiff,  the 
above  named  defendant  appeals.  Reversed. 

J.  M.  W&;rstjilt.  for  appellant  Bowyer  ft 
Tlllett,  for  appellee. 

SPEER,  J.  Upon  the  trial  of  this  cause, 
which  was  an  action  to  recover  damages  for 
Injuries  to  a  car  of  horses  occasioned  by  the 
negligence  of  appellant,  the  court  defined  neg- 
ligence to  be  "the  failure  to  do  what  a  rea- 
sonable and  prudent  person  would  ordinarily 
have  done  under  the  circumstances  of  the 
Situation,  or  doing  what  such  a  person  under 
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.file  exlrtlng  dicnmotances  would  not  Iuto 
dono^"  To  tbla  charge  the  first  mm  is  aa- 
■lened.  WUle  we  are  not  disposed  to  aane* 
tlon  tbe  use  of  the  words  "a  reasonable  and 
prudent  person,^  rather  than  the  citea  ap- 
proved expression  "a  reasonably  pradent  per- 
son," In  defining  negligence,  yet.  In  view  of 
some  of  the  decisions,  we  are  not  prepared 
to  bold  tbe  same  In  this  instance  to  be  re- 
versible error,  espedally  when  the  entire  defi- 
nition Is  read,  and  the  failure  of  appellant 
to  request  a  m<m  specific  Instruction  Is  con- 
sidoed.  Bee  Houston  &  T.  By.  Oo.  Oram. 
4»  Tex.  841;  Fort  Worth  ft  D.  G.  By.  Co.  t. 
Partln  (Or.  App.)  78  S.  W.  288.  8  Ter.  Ct. 
Bep.  268;  Texas  ft  P.  By.  Oo.  t.  Ourlln  (Tex. 
ClT.  App.)  86  8.  W.  1008;  Ban  Antonio  ft  A. 
P.  I^.  Co.  T.  Safford  (Tex.  Civ.  App.)  48  8. 
W.  1105;  Texas  ft  N.  O.  By.  Co.  t.  Black 
iTex.  Civ.  App.)  44  S.  W.  878.  If  the  charge 
was  not  as  clear  and  explicit  as  aroellant 
desired.  It  should  have  requested  a  better 
one. 

Tbe  Jnd^ent  must,  however,  be  reversed 
for  errors  an»earing  In  other  portions  of  the 
charge.  Upon  the  effect  to  be  given  by  the 
Jury  to  a  certain  written  claim,  tm  damages 
presented  by  appellee,  the  court  chai^ied  as 
follows:  "Tou  are  further  charged  that  If 
yoQ  should  find  fl»m  the  evidence  that  the 
claim  put  in  to  the  defendants  for  damages 
was  In  tiie  nature  of  a  compromise  and  set* 
ttement  of  bis  claim  for  damages,  and  not  as 
a  tme  and  correct  amount  of  damages  fw 
tbe  damages  sustained  by  reason  of  said 
shipment,  th«i  the  plaintiff  Is  not  bound  by 
said  claim  as  amount  of  his  damages,  and 
yon  wUI  not  consider  it  for  that  purpose." 
AnpcAIee  caused  to  be  made  a  detailed  state* 
ment  of  tbe  injuries  Inflicted  upon  bis  stock, 
and  the  amoont  of  bis  damages  in  conse- 
quence, and  presented  tiie  same  to  tlie  Tex- 
as ft  Padflc  Ballway  Cmnpany,  one  of  tbe 
defendants  In  this  suit  This  was  done  at  a 
time,  It  seems,  when  there  had  been  no  nego- 
tiations pending  .between  tbe  parties  looking 
to  a  settlement,  and  the  amount  then  dalm- 
ed~985— purported  to  be  the  entire  amount 
of  his  danu^es.  Although  tbe  appellee  then 
and  at  the  time  of  trial  denominated  the 
transaction  an  offer  to  compromise,  It  does 
not  appear  to  have  been  such.  As  said  in  an 
Indiana  case:  "A  party  cannot  rendw  an  ad- 
mission incompetent  by  testifying  ttiat  he  In* 
tended  it  to  bring  about  a  compromise,  un- 
less there  was  In  fact  an  honest  controversy 
between  tbe  parties  and  a  treaty,  pending  or 
pn^KHBed,  to  settle  It  without  reawt  to  litiga- 
tion." Bteeg  V.  Walls,  80  N.  B.  812;  Hood  v. 
Tyner,  28  N.  B.  loss.  The  evidence  was  c<»n- 
petent  as  tendiiv  to  oontradlct  appellee's 
statemoiti  as  to  tbe  extent  of  the  Injuries  re- 
ceived, and  the  amount  of  damages  be  had 
sustained.  Bt.  Worth  ft  D.  0.  By.  Oo.  v. 
Lock  (Tex.  Glv.  App.)  70  8.  W.  468.  And  be- 
ing admisdble.  It  was  an  invasion  of  the 
province  of  Uie  Jury  for  the  court  to  say  tbe 
evidence  should  have  this  or  that  effect  The 


Jury,  and  not  the  court,  riionld  say  whether, 
considering  appellee's  other  testimony  ex- 
plaining that  the  injuries  to  ills  stock  had 
not  developed  at  that  time,  bis  admissions 
were  binding  upon  him,  since,  as  we  think, 
the  evidence  was  more  in  the  nature  of  an 
admission  of  fact  tban  of  an  trffer  to  onn- 
Iffomlse.  Oompromlse  Involves  tba  Idea  of 
making  a  concession  for  tbe  sake  of  peace, 
but  rendering  a  statement  of  one's  Injuries, 
with  a  demand  for  tbe  utmost  farthing,  Is 
quite  another  thing. 

Again,  the  court  used  the  following  lan- 
guage In  Ms  charge  upon  the  measore  of 
damages:  "(7)  You  will  first  determine  from 
tbe  evidence  what  the  reasonable  value  of 
said  BtoA  were  to  tbe  market  at  Dyersburg, 
Tenn.,  at  ttm  time  they  would  have  arrived 
by  the  usual  and  customary  time  taken  to 
transport  said  stock  from  AbUene,  Texas,  to 
Dyersburg,  Tenn.,  without  reference  to  the 
Injury  Or  damage  sustatoed  by  them.  If  any. 
(8)  You  will  then  find  from  the  evidence  the 
reasonable  value  of  said  sto<A  to  tlie  market 
at  Dyersburg  on  the  date  of  their  arrival  in 
their  Injured  and  damaged  condition,  if  you 
should  find  that  any  of  said  stock  were  kill- 
ed, injured,  and  damaged  to  value,  caused 
by  the  negligence  and  carelessness  as  alleged 
to  platotUTa  pleadtogs;  and.  If  this  last 
amount  Is  less  than  the  value  found  under 
the  preceding  subdivision  No.  7  of  this 
charge,  such  difference,  if  any,  to  said 
amounts,  will  be  the  amonnt  of  your  verdict 
for  tbe  plaintiff.  If  you  should  find  for  the 
plaintiff."  Appellant  complatos  that  under 
this  Instruction  the  Jury  was  authorised  to 
allow  appellee  damages  for  the  Injuries  nec- 
essarily received  by  his  etxxA  to  transit,  irre- 
spective of  the  carrier's  negligence,  and  the 
contention  Is  not  without  merit  This,  of 
course,  was  not  to  the  trial  court's  mind,  but 
the  charge  was  well  calculated  to  mislead  the 
Jury.  The  Jury  should  have  been  instructed 
to  determtoe  from  the  evidence  In  the  first 
place  what  the  reasonable  market  value  of 
appellee's  stock  would  have  been  In  the  mar- 
ket at  Dyersburg,  Tenn.,  at  tbe  time  and  In 
the  condition  they  would  have  arrived,  but 
for  the  negligence  of  the  defendant,  If  any, 
and  then  as  directed  to  tbe  eighth  subdivision 
above  quoted. 

For  these  errors,  the  Judgment  is  ttmraeH 
and  the  cause  remanded. 


INTERNATIONAL  ft  G.  N.  B.  CO.  v.  EARN- 
EST  ft  BOST. 

(Gonrt  of  Civil  Appeals  of  Texas.   Nov.  18, 
1908.) 

CARRMEg-LIYH  STOCK— IN  JURT  —  OONNBXJT- 
INO  CARRIBR8-CONTRACT  LXM- 
ITINO  LIABILITY. 

1.  A  shipper  who  places  cattle  In  the  pens 
some  hours  before  the  time  agreed  upon  with 
the  carrier  for  thrir  departure,  cannot  recover 
from  the  carriers  for  tlmr  shrinkage  hi  weight 
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owing  to  heat  and  loss  of  food  and  water  darinj 

that  time. 

2.  Where  a  contract  for  the  carriage  of  cat- 
tle limited  the  carrier's  liabilit?  to  daman  oc- 
curring on  its  own  line,  the  carrier  ia  not  liable 
for  damage  resulting  from  delays  on  connect- 
ing lines,  and  the  jury  should  be  K>  instructed. 

Appeal  from  Hays  County  Court;  Ed  B. 
Kone,  Judge. 

Action  by  Earnest  &  Boat  against  tbe  In- 
ternational &  Great  Northern  Railroad  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Beversed. 

W.  P.  Donalaon,  for  appellant.  O.  T. 
Brown,  fw  appellees. 

FISHER,  C.  J.  Appellees  (plaintiffs  be- 
low) instituted  this  suit  In  the  Justice  court 
of  Precinct  No,  1,  Hays  county,  Tex.,  by  their 
statement  of  cause  of  action  filed  on  Janu- 
ary 9,  1001.  against  appellant  (defendant  be- 
low), for  damages  to  shipment  of  stock.  Up- 
on a  trial  of  said  cause  in  said  Justice's  court 
a  Terdict  was  rendered  in  faTor  of  plaintiffs, 
and  defendant  appealed  to  the  county  court 
of  said  Hays  county.  By  a  so-called  "amend- 
ed statement  of  cause  of  actton"  filed  on 
April  27,  1903,  plaintiffs  alleged  substantial- 
ly as  follows:  That  on  or  about  September 
20,  1900,  plaintiffs  had  a  lot  of  cattle  that 
they  wished  to  ship  from  Hunter  station,  in 
Comal  county,  Tex.,  over  defendant's  line 
and.  those  of  Its  connecting  carriers,  to  East 
St  Louis,  111.,  to  market;  that  plaintiff  Boat, 
on  said  September  20,  1900.  applied  to  de- 
fendant's station  agent  for  cars  for  such  ship- 
ment, said  cars  to  be  fnrni^ed  for  said  pur- 
pose at  Hunter  station  on  September  22, 
1900,  to  all  of  which  defendant  agreed  with 
plaintiffs,  and  It  was  understood  that  said 
shipment  should  go  by  through  freight,  the 
charges  to  be  paid  by  plaintiffs,  which  was 
afterwards  done;  that  on  the  morning  of 
September  22,  1900,  relying  on  said  agree- 
ment, plaintiffs  drove  tbe  cattle.  177  head, 
to  Hunter,  and  by  direction  of  defendant's 
agent  put  tbem  In  Its  stock  pens,  and  locked 
same— all  before  noon;  that  defendant  failed 
to  furnish  the  cars  until  the  next  day,  Sep- 
tember 23,  1900,  and  that  the  cattle  were 
then  loaded  into  them,  and  started  for  East 
St.  Louis,  111.;  that  by  reason  of  tbe  negli- 
gence of  defendant  In  falling  to  bare  the 
cars  at  said  station  In  time  to  receive  the 
cattle  for  such  shipment  on  the  morning  of 
tbe  22d  the  shipment  of  said  cattle  was  de- 
layed at  that  station,  and  because  of  which 
negligent  delay  said  cattle  did  not  reach  East 
St  Louis  until  the  lapse  of  about  24  hours 
after  the  time  at  which  they  would  have 
reached  there  bad  defendant  not  been  negli- 
gent in  the  particulars  aforesaid;  that  by 
reason  of  said  delay  the  cattle,  before  reach- 
ing East  St.  Louis,  shrank  In  weight  and 
fiesb  far  beyond  what  they  would  otherwise 
have  done,  and  had  to  be  sold  when  they 
reached  there  on  a  falling  market,  and  at  a 
less  price  than  they  would  have  done  but 

T  L  See  Cwnws.  vol.  I,  Cknt  Dig.  H  MO,  90. 


for  said  delay  and  shrinkage  and  decline  In 
tbe  market    They  then  pray  for  damages, 

Including  Interest,  In  the  sum  of  $200. 

The  defendant  pleaded  a  written  contract 
in  which  it  was  agreed  that  the  railway  com- 
pany  should  not  be  liable  for  damages  oc- 
curring on  other  lines  of  road.  It  appears 
from  the  facts  that  the  agreement  was  enter- 
ed Into  between  the  agent  of  appellant's  road 
at  Hunter  station  and  the  plaintiffs,  whereby 
it  was  agreed  that  the  railway  company 
should  fnmlBh  cars  at  Hunter  on  the  even- 
ing ot  September  22d  for  the  purpose  of 
transporting  the  cattle  in  question  from  Hun- 
ter, Tex.,  to  East  St.  Louts.  The  time  of  the 
evening  at  which  the  cars  were  to  be  fur- 
nished was  not  agreed  upon,  but  It  appears 
from  the  evidence  that  the  expectation  was 
that  the  cars  would  be  there  in  time  so  that 
the  cattle  could  be  loaded  In  wder  to  be  car- 
ried north  by  a  freight  train  that  left  Hun- 
ter about  8  o'clock  on  tbe  evening  of  Sep- 
tember 22d.  Tbe  cars  were  not  furnished 
until  about  3  o'clock  in  the  morning  ct  Sep- 
tember 23d,  and  it  appears  from  the  evidence 
that  there  was  no  delay  in  loading  the  cattle 
upon  the  can,  and  as  soon  as  they  were  load- 
ed they  were  promptly  started  on  their  Jour- 
ney. 

The  cattle  were  placed  In  the  pens  at  Hun- 
ter on  the  morning  of  the  22d,  and  there  Is 
evidence  tending  to  show  that  they  were 
put  In  the  pens  and  kept  there  several  hours 
prior  to  the  time  that  tbe  plaintiffs  expected 
the  cars  to  be  furnished.  There  Is  also  evi- 
dence to  the  effect  that  keying  them  In  the 
pens  during  the  condition  of  the  weather  pre- 
vailing at  that  time  for  the  unnecessary 
length  of  time  that  th^  were  there  had  a 
tendency  to  reduce  the  cattle  In  weight  Aft- 
er being  started,  the  cattle  were  promptly 
and  without  delay  carried  to  the  end  of  ap- 
pellant's line  at  Longvlew.  There  they  were 
fed  and  watered,  but  the  delay  for  that  pur- 
pose does  not  appear  to  have  been  unreason- 
able, as  it  Is  practically  copceded  that  they 
should  somewhere  on  the  line  between  Hun- 
ter and  East  St  Louis  be  fed  and  watwed. 

There  Is  evidence  tending  to  show  that 
part  of  the  24  hours'  delay  which  was  claim- 
ed by  the  plalntUfs  that  resulted  from  the 
failure  to  furnish  the  cars  promptly  at  Hun- 
ter was  attributable  to  delays  occurring  north 
of  Longvlew,  and  on  lines  of  railway  other 
that  that  of  the  appellant  The  inference 
also  arises  from  the  facts  that  the  plaintiffs 
put  their  cattle  in  the  pens  at  Hunter  and 
kept  them  there  an  unreasonable  length  of 
time  prior  to  the  time  that  tiiey  could,  under 
the  contract,  have  expected  the  cars  to  be 
furnished  at  Hunter,  The  verdict  and  Judg- 
ment of  the  trial  court  was  for  9200,  tbe  fuD 
amount  sued  for. 

Appellant's  ninth  assignment  of  error  com- 
plains of  the  refusal  of  tbe  court  to  give  the 
following  requested  instruction:  "If  yon  find 
that  a  Bpeclflc  time  was  agreed  upon  between 
tbe  parties  for  the  shipment  ot  the  cattle  In 
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quesOon.  and  plaiDtlfls  brought  and  placed 
tbelr  cattie  In  tbe  railroad  pens  sooner  than 
reaBonahl7  necessary  to  have  them  In 
position  for  loadiug  for  such  shipment  at  the 
appointed  bonr;  and  If  you  bo  find  that  bo 
couflning  them  in  such  pens  for  such  Increas- 
ed time  increased  the  amount  of  shrinkage 
of  tbe  cattle,  then  yon  cannot  assess  against 
defeudnnt  any  damage  accruing  to  plaintitCs 
by  reason  of  any  increased  shrinkage  occa- 
sioned thereby,  even  though  you  find  that 
defendant  may  itself  have  occasioned  shrink- 
age by  Its  delay."  This  feature  of  the  case 
was  not  covered  by  tbe  general  charge  of 
^e  court,  and  we  are  of  the  opinion  that  the 
facts  In  the  record  called  for  the  charge  re- 
quested and  refused,  and  It  was  error  not  to 
give  It.  Plaintiffs.  In  their  petition,  contend 
that  there  was  a  shrinkage  In  weight  by  rea- 
son of  the  unnecessary  delay,  and  that  by 
reason  of  the  delay  in  furnishing  the  cars 
they  lost  the  benefit  of  a  market  day,  which 
tbej  could  have  reached  If  the  cars  had  be«i 
promptly  furnished;  and  they  contend  that 
by  reason  <ft  the  del^  at  Hunter  there  was 
a  delay  of  24  hours.  If  there  Is  evidence 
which  would  authorize  the  Inference  that  the 
parties  expected  that  the  cattle  would  go 
north  on  the  8  o'clock  p.  m.  train,  then  there 
u'ould  be  a  delay  of  only  about  11  hours 
from  the  time  that  they  actually  started 
from  Hunter;  and.  If  the  cattle  were  put  In 
the  pens  by  plaintiffs  at  Hunter  much  soon- 
er than  was  reasonably  necessary  to  have 
them  in  a  position  for  loading,  it  is  clear 
that  what  shrinkage  occurred  during  that 
time  should  not  be  charged  to  the  defendant 
There  Is  evidence  tending  to  show  that  the 
pens  at  Hunter  w««  In  good  condition,  but 
tliat  the  weather  was  exceedingly  warm,  and 
that  tbey  were  crowded,  and  that  cattle  so 
confined  In  snch  weather  without  food  and 
water  would  lose  In  flesh  and  wdght 
*An>tilantf8  sixth  assignment  of  error  com* 
plains  of  the  refusal  of  tbe  court  to  give  an 
instmctlon  to  the  effect  that  tbe  appellant 
would  not  be  liable  for  delays  occurring  <m 
oOier  lines.  The  facts  called  for  this  In* 
strnctlon,  and  it  should  have  been  given. 

For  the  refusal  of  the  court  to  submit  the 
two  abore  Issues,  the  Judgment  will  be  re- 
versed, and  the  cause  remanded. 

Tbe  charge  complained  of  In  appellant's 
Seventh  assignment  of  orror  upon  another 
trial  staonld  be  modified  In  accordance  with 
tbe  follovring  views:  This  charge  makes  the 
appellant  liable  for  the  damages  In  the  way 
alleged  by  the  plaintiffs  if  the  delay  at  Hun- 
ter canaed  the  delay  In  reaching  tbe  market, 
notwithstanding  there  might  have  been  other 
delays  on  other  lines  of  road.  The  damages 
in  tbe  way  alleged  by  tbe  plaintiffs  embraced 
not  only  the  loss  ot  tbe  market  price  of  the 
cattle  on  tbe  day  they  should  have  reached 
Bast  St  Louis,  bnt  also  embraces  the  Item 
of  shrinkage  and  loss  In  weight  The  plaln- 
tSttm*  cattle  might  have  reached  the  market 
at  HBaC  St  Looia  at  the  time  expected  bnt 


for  the  delay  at  Hunter,  but  It  is  clear  that 
the  loss  in  shrinkage,  to  the  extent  assert- 
ed and  claimed  by  tbe  plaintiffs,  was  not  at- 
tributable entirely  to  tbe  extent  of  the  delay 
at  Hunter  for  which  the  appellant  could  be 
held  accountable;  but  the  Jury,  under  this 
charge,  could  have  held  tbe  defendant  re- 
sponsible for  all  of  the  shrinkage  that  oc- 
curred from  the  time  that  the  cattle  were  put 
in  the  pens  up  to  the  time  that  they  readied 
Bast  St  Louis. 

We  call  the  trial  court's  attention  to  the 
points  raised  by  appellant  In  its  thirteenth 
and  fourteenth  assignments  of  emw,  wherein 
the  charge  Is  criticised.  We  do  not  make 
these  objectlous  to  the  charge  reversible  er> 
ror,  but  merely  state  that  doubtless  uptm  an- 
other trial  the  objectionable  features  will 
be  eliminated. 

We  do  Dot  make  the  second  assignment  of 
error  ground  ft>r  remsal,  but  we  are  ot  ISm 
opinion  that  tbe  testhnony  thoe  complained 
of  was  not  admlssiUe;  that  It  was  hearsay. 

We  find  no  atiier  revwrible  errors  In  ttw 
record,  and  oromle  tiie  remaining  assign- 
ments. 

Judgment  Is  lerersed,  and  canse  remanded. 


KENDALL  v.  MORRISON  et  al.* 

(Court  of  Civil  Appeals  of  Texas.    Oct  28, 
1903.) 

LIFB  INSURANCEI-ASSIGNHENT  BY  BENBPI- 
CIART  —  CONTRACT  WITH  ASSIGNEE  —  PART 
PBRPORUANCB  —  ENFORCEMENT  BT  AS- 
SiaNBX. 

1.  The  beneficiary  in  a  policy  on  the  life  of 
her  son  asBigned  her  interest  therein  to  the 
son,  and  subsequently,  with  her  approval,  he 
made  a  will  disposing  of  the  policy  by  making 
certain  specific  devises,  and  directing  certain 
perHODS  to  employ  the  residue  in  caring  for  his 
mother  during  her  life,  any  residue  after  her 
death  to  become  the  property  of  those  so  car- 
ing for  her.  After  tiie  death  of  insured  the 
mother  was  cared  for  as  provided  for  In  the 
will.  Beld  that,  irrespective  of  whether  the 
beneficiary  aSBigDed  the  policy  as  required  by 
the  constitution  and  b.7-Iaws  of  the  insurer, 
there  was  a  contract  binding  on  her  and  her 
representatives;  and  tlioRe  cuilming  under  the 
will  were  entitled  to  the  policy  as  provided  In 
the  will.  *  - 

Api>eal  from  District  Gonrt,  McLoinan 
County;  Marshall  Snrratt  Judge. 

Action  by  a  W.  Morrison  and  others 
against  Ben  Kendall,  as  administrator  of  tbe 
estate  of  Mrs.  Solomon  Isrlald,  deceased. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.  Affirmed. 

Sleeper  &  Kendall,  for  appellant  Richard 
L  ^luurue  and  J.  R.  Downs,  for  appellees.  . 

KEY,  1,  IFhls  ia  a  controversy  ovor  tbe 
proceeds  of  a  life  insurance  policy  Issued  by 
the  Sovereign  Camp,  Woodmen  of  the  World, 
Insuring  tbe  life  of  Thomas  G.  Nason  In  the 

•Rflhoarlng  Ooiilad  December  S.*  IMS,  and  writ  of 
error  denleA  br  Bnpreme  Court. 
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sum  of  $3,000,  payable  to  his  mother,  Mrs. 
Solomou  Isrlald.  There  was  a  nonjury  trial, 
resulting  In  a  Judgment  for  the  plalntlflB, 
from  which  the  defendants  have  appealed. 

The  trial  Judge  filed  no  conclusions  of  fact 
and  law,  but  the  testimony  In  the  record  la 
sufficient  to  show,  and  we  therefore  find,  as 
conclusions  of  fact: 

(1)  That  Id  September,  1001,  Thomas  G. 
Nason  and  bis  mother  were  residing  together 
In  Waco,  Tex.  That  both  had  been  alck  for 
some  time;  bad  no  property  of  any  conse- 
quence, except  the  Insurance  policy;  had  ap- 
plied to  another  relative,  who  failed  to  ren- 
der any  assistance,  and  were  rendered  ma- 
terial aid  and  assistance  by  the  beueficlarles 
thereafter  named  In  the  will  of  Thomas  Q. 
Nason.  On  the  27th  day  of  September,  1901, 
Mrs.  Solomon  Isrlald  executed  a  written  doc- 
ument, purporting  to  assign  all  of  her  Inter- 
est In  the  policy  to  Thomas  O.  Nason.  On 
October  1,  1901,  Thomas  G.  Nason,  with  the 
knowledge,  consent,  and  approval  of  his 
mother,  executed  a  written  will,  by  the  terms 
of  which  he  undertook  to  dispose  of  the  In- 
surance policy  In  question,  thereby  bequeath- 
ing it  to  the  plaintiffs,  who  were  not  related 
to  him,  but  were  neighbors,  and  had  ren- 
dered material  aid  and  asslstauce  to  him 
and  his  mother.  After  devising  specified 
sums  to  other  plaintifts,  the  will  directed  C. 
W.  Morrison  and  his  wife  to  take  charge  of 
the  residue  of  the  estate  as  trustees,  for  the 
following  purposes:  First  To  purchase  a 
burial  lot,  and  pay  all  burial  expenses  of 
Thomas  O.  Nason  and  bis  mother.  Second. 
To  take  care  of  his  mother  during  the  re- 
mainder of  her  life,  and  use  the  trust  fund 
for  that  purpose.  Third.  If  any  residue  re- 
mained after  the  death  of  the  mother,  It  was 
to  become  the  property  of  C.  W.  Morrison 
and  bis  wife. 

<2)  Mrs.  Isrlald  was  present  when  the  will 
was  prepared,  made  suggestions  in  reference 
tha^to,  fuUy  understood  its  contents,  and 
consented  thereto,  and  immediately  after  the 
death  of  Thomas  G.  Nason,  whidi  occurred 
shortly  after  executing  the  will,  she  went  to 
the  home  of  Mr.  and  Mrs.  Morrison,  and  was 
thereafter  taken  care  of  by  tbem  until  the 
time  of  her  death,  which  occurred  on  the 
8d  day  of  November,  1901. 

(3)  C.  W.  Morrison  and  bis  wife  have  fully 
compiled  with  all  the  reqnlremeati  placed 
upon  tbem  by  the  will. 

It  Is  urged  in  appellant's  brief  that  Mrs. 
Isrlald,  the  beneficiary  In  the  policy,  did 
not  assign  the  same  in  the  manner  required 
by  the  constitution  and  by-laws  of  the  insur- 
ance company,  and  therefore  at  her  death 
the  policy  belonged  to  her,  and  Is  collectible 
by  her  administrator.  We  find  It  unneces- 
sary to  decide  the  point  referred  to.  In  our 
opinion,  the  facts  established  by  the  testi- 
mony evidence  a  contract  binding  upon  Mrs. 
Isrlald  and  the  representative  of  her  estate, 
by  the  terms  of  which  the  plalntlfto  were 


entitled  to  collect  tlie  policy.  Bryson  v.  Mc- 
Shane  (W.  Va.)  8S  S.  E.  84B,  49  L..  R.  A.  G27. 

No  «Tor  has  been  shown,  and  tlie  Juda 
ment  !■  affirmed.  Afflimed. 


LOW  T.  NE  SMITH. 

(Court  of  Civil  Appeals  of  Texas.   Not.  11, 

1903.) 

ATTACHICBNT  —  VOID    PROCESS  —  DAUAOBS  — 
NOMINAL  DAUAOB8-D8B  OT  FROPBRTT. 

1.  For  the  attachment  of  property  under  void 
process,  where  the  owner  remained  in  actual 
posseasion,  he  could  recover,  If  at  all,  hot  nom- 
inal damages,  under  an  allegation  of  the  value 
of  the  property  as  an  item  of  damages. 

2.  One  who  refrains  from  the  use  of  property 
under  inatractlons  from  an  officer  maaiug  an 
attachment  levj  under  void  process,  and  is 
thereby  deprived  of  its  earning  capaaty,  may 
recover  the  reasonable  value  w  its  use  anting 
and  up  to  the  time  that  he  was  infmned'that 
the  levy  was  released. 

Appeal  from  Brown  County  Court;  B.  C 
Coffee,  Judge. 

Action  by  Arthnr  Low  against  W.  B.  Ne 
Smith.  From  a  Judgment  for,  defendant, 
plaintiff  appeals.  Reversed. 

I.  J.  Rice,  for  appellant 

FI8HEB,  C  J.  The  app^lee's  answer  em- 
braces two  Items  of  damages  for  the  alleged 
conversion  of  the  engine  described  In  the 
pleadings.  One  is  for  its  value,  and  the  oth- 
er Is  for  the  value  of  Its  use  during  the  time 
that  the  appellee,  under  the  instmctlona  of 
the  officer  making  the  levy,  was  derived  of 
Its  use.  The  evidence  as  to  the  first  Item- 
that  Is,  as  to  the  value  of  the  property— does 
not  support  the  verdict  of  the  Jury  and  the 
Judgment  of  the  conrt  There  was  no  evi- 
dence offered  by  the  appellee  as  to  the  sec* 
ond  Item— that  la,  the  value  of  the  use  of  the 
property— nor  was  that  issue  submitted  to 
the  Jnry.  It  Is  clear  from  the  facts  that  the 
plaintiff  or  the  officer  levying  the  writ  did 
not  take  actual  possession  of  the  property. 
Oonatmctlvely,  they  might  have  been  in  poa< 
seralon  under  the  void  process,  but  it  remain- 
ed in  actual  possession  of  the  appellee,  and 
as  to  that  Item  he  would  only.  If  at  all,  be 
entitled  to  nominal  damages;  but  as  to  the 
other  item,  although  no  evidence  was  lntro> 
duced— that  Is,  as  to  the  value  of  the  use  of 
tbe  property— there  might,  on  another  trial, 
be  some  evidence  tending  to  establish  that 
Issue.  If  be  refrained  from  the  use  of  the 
property  under  the  instructions  of  fbe  officer 
who  made  the  levy,  and  thereby  for  a  time 
was  deprived  of  Its  earning  capacity,  he 
could,  if  there  is  evidence  to  Justify  the  sub- 
mission of  that  issue,  recover  the  reason- 
able value  of  its  use  during  and  up  to  the 
time  that  be  was  informed  tliat  the  levy  was 
released. 

The  Judgment  Ifl  reversed,  and  the  cause 
remanded. 
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GORBTH  T.  HcNATT  at  aL 
(Omut  of  GiTil  Appeali  of  Tazaa.  Nor.  11, 

1908.) 

vaasPASS  to  trt  title— vouchbr  to  was- 

RANT— DBFAULT-^UDGHBNT— BNTRT 
ON  AUBINDra>  PBrmoN. 
1.  Where  a  petitioQ  in  treepasa  to  try  title  re- 

anired  plaintiff'a  Tender  to  appear  and  defend 
lie  title,  and,  if  title  failed,  to  respond  in  dam- 
ages omj  on  hia  werrantj,  and  ttie  Tendor  de- 
f  anltedTlt  waa  error  to  enter  jodsment  agalnat 
hifn  ia  porsaance  of  aUegatloDa  in  an  amended 
petition,  which  waa  not  served  on  such  vendor, 
and  which  claimed  q>ecia]  damaeea  hy  reaaon  of 
the  lose  of  water  priTilegea  in  Toalng  a  certain 
portion  of  the  land. 

Error  from  District  Conrt,  San  Saba  C9onn- 
ty;  Clarence  Martin,  Jndge. 

Trespass  to  try  title  by  J.  K.  McNatt 
against  D.  S.  Williams,  In  which  P.  Coreth 
Traa  dted  by  plalntlfl  on  hia  covenant  of  war- 
ranty. There  was  Judgment  for  plalntUt 
against  Goretb,  and  be  brings  error,  B«- 

Bector  A.  Brown,  F.  J.  Maler.  and  H.  O. 
Henne,  for  plaintiff  In  error.  Q.  A.  ft  G.  W. 
Walters,  for  defendant  in  error, 

STREETMAN,  J.  Defendant  In  error,  Mc- 
Natt, brought  this  snlt  to  the  April  term, 
1903,  of  the  district  conrt  of  San  Saba 
connty.  His  original  petition  contained  a 
plea  In  the  ordinary  form  of  trespass  to  try 
title  against  D.  8.  Williams  for  200  acres  of 
land.  This  was  followed  by  allegations.  In 
substance,  that  he  <McNatt)  bad  bonj^t  this 
200  acres  of  land  from  plalntlfl  In  mor, 
Coreth,  and  had  received  a  warranty  deed, 
and  tbat,  If  the  defendant,  Williams,  should 
recover  any  of  said  land,  he  was  entitled  to 
recover  on  bis  covenant  of  warranty.  Tbe 
only  relief  sought  against  Coreth  was  to 
require  bim  to  appear  and  defend  tbe  title 
and  respond  In  damages  on  his  warranty  In 
case  McNatt  lost  all  or  any  of  tbe  land.  Cita- 
tion waa  Issued,  and,  together  with  a  certi- 
fied copy  of  this  petition,  was  served  upon 
plaintiff  In  error,  who  resided  in  Comal  coun- 
ty, Tex.  At  tbe  April  term  of  said  court 
tbe  defendant  Williams  answered,  and  dis- 
claimed title  to  all  tbe  200  acres  sued  for,  ex- 
cept 12%  acres,  as  to  which  he  pleaded  lim- 
itation. The  plaintiff,  McNatt.  then  In  term 
time  filed  an  amended  petition,  and  in  this 
be  made  the  following  allegations  as  against 
plaintiff  In  error,  Coreth  (after  setting  out 
tbe  conveyance  by  Coreth  of  the  200  acres, 
tbe  consideration  therefor,  and  tbe  cove- 
nant of  warranty):  "That  the  defendant  D, 
S.  Williams  is  now  claiming  the  title  and 
possession  of  about  12%  acres  off  the  east 
side  of  said  tract  of  land  conveyed  by  said 
F.  Coreth  to  plaintiff  on  said  Ist  day  of  De- 
cember. 1002,  as  aforesaid,  and  that  said  de- 
fendant Is  in  actual  possession  of  said  12% 
acres,  bounded  and  described  as  follows: 
•  •  And  the  plaintiff  would  show  to  the 
court  that  the  claim  or  title  of  said  defend- 
ant WllUams  to  said  12%  acres  of  land.  U 
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any  he  has,  which  plaintiff  denies,  was  ac- 
quired  by  him  before  the  1st  day  of  Decem- 
ber, 1902,  and  was  actual  and  subsisting  at 
the  time  said  Coreth  executed  and  delivered 
his  deed  of  conveyance  as  aforesaid  to  plain- 
tiff, and  that  It  Is  by  reason  of  such  claim 
or  title  then  existing.  If  any  title  did  so  ex- 
ist, which  Is  denied,  that  said  defendant 
Williams,  now  claims  title  and  possession  of 
said  12%  acres  of  land  adverse  to  plaintUTs 
title  thereto.  Plaintiff  would  further  show 
to  tbe  court  that  said  12%  acres  of  land 
claimed  as  aforesaid  and  In  possession  by 
said  defendant  Williams,  is  an  improved 
farm.  Is  In  good  state  of  cultivation,  and  la 
Improved  with  valuable  Improvements,  to 
wit,  with  fences,  corrals,  etc.,  and  Is  decided- 
ly Uie  most  valuable  portion  of  said  200-acre 
tract  of  land;  that  It  Is  in  fact  the  only 
agricultural  land  and  improved  land  belong- 
ing to  said  200-acre  tract,  and  that  where 
said  12%  acre  parcel  fronts  on  the  Colorado 
river  there  Is  the  only  accessible  watering 
place  on  said  river  front  to  tbe  entire  200-acre 
survey  as  aforesaid;  that  the  remainder  of 
tbe  said  200-acre  tract  la  dry  grazing  land 
only,  and  is  very  rough  and  broken  land,  to- 
tally unfit  for  agricultural  purposes,  or  for 
other  purposes  than  grazing,  and  very  Infe- 
rior land  for  grazing  purposes;  that,  should 
the  defendant  Williams  recover  of  this  plain-, 
tiff  said  12%-acre  tract  claimed  by  him  as 
aforesaid  In  this  suit,  the  remainder  of  said 
survey  of  land  will  be  almost  entirely  value- 
leas  to  this  plaintiff;  that  said  12%-acre  par- 
cel of  land  claimed  by  defendant  Williams  is 
of  the  reasonable  value  of  $15  per  acre,  or  of 
the  total  value  of  fl87.50,  while  the  remain- 
der of  said  survey  alone,  and  valded  inde- 
pendent of  said  12%  acre  portion,  Is  not 
worth  more  than  $1  per  acre;  that,  while 
this  plaintiff  paid  and  agreed  to  pay  to  de- 
fendant Coreth  the  sum  of  $600  for  said  200 
acres  of  land,  that  the  inducement  that  mov- 
ed him  thereto  was  tbe  advantage  to  him  of 
acquiring  the  said  12%  acres  out  of  the 
eastern  portion  of  the  survey,  with  the  im- 
provements and  river  front  affording  tbe  wa- 
tering place  for  plaintiff's  stock  of  cattle  and 
horses;  that  plaintiff  also  owned  a  section 
of  land  used  by  him  as  a  pasture  for  his 
stock  as  aforesaid,  the  northwest  comer  of 
which  section  of  land  being  tbe  southeast 
comer  of  the  200-acre  survey  sued  for  herein, 
and  that  said  section  of  land  so  owned  by 
defendant  Is  a  dry  section  of  land,  and  does 
not  afford  permanent  water  for  bis  said 
stock,  and  that  be  purchased  the  200  acres 
of  land  from  said  Coreth  for  the  purpose  of 
connecting  his  said  section  or  pasture  of 
land  as  aforesaid  with  the  Colorado  river,  In 
order  that  his  said  stock  might  be  afforded 
permanent  and  accessible  water;  that  the 
only  way  that  hia  stock  could  pass  from  Ills 
pasture,  as  aforesaid,  to  tbe  watering  place, 
as  aforesaid,  on  said  river,  was  and  is  over 
tbe  12%-acre  strip  claimed  by  defendant  Wil- 
llama,  because  there  is  a  public  road  and  lane 
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that  aeparateB  said  12i^-acre  strip  of  land 
from  the  remainder  of  said  surrey;  that 
plaintiff  advised  said  defendant  Ooreth  of 
the  relative  situation  of  said  two  surveys  of 
land  and  of  said  roadway  and  lane  and  of 
said  watering  place  being  the  only  accessi- 
ble water  to  said  200-acre  tract,  and  of  the 
Inducement  as  aforesaid  to  plaintiff  to  pur- 
chase said  200-acre  tract  in  order  to  connect 
his  other  lands  with  the  watering  place  on 
the  river  as  aforesaid,  and  plaintiff  furnished 
said  Coreth  with  a  plat  or  diagram  showing 
correctly  the  lay  of  the  different  surveys  as 
aforesaid,  and  the  way  they  connected  to- 
gether, and  with  the  watering  place  on  the 
river,  and  thus  explained  fnlly  the  induce- 
ments moving  plaintiff  to  pay  the  large  price 
of  1600  for  said  200  acres  of  land  as  afore- 
said; and  all  this  before  said  Coreth  exe- 
cuted and  delivered  his  said  deed  conveying 
said  land  to  plaintiff  with  bis  covenaut  of 
warranty  as  aforesaid.  Wherefore,  premises 
considered,  plaintiff  prays  that,  should  the 
defendant  D.  S.  Williams  recover  Judgment 
bereln  against  plaintiff  for  said  12^  acres  of 
land,  or  any  part  thereof,  that  said  plaintiff 
have  and  recover  judgment  over  against  said 
defendant  F.  Coreth  on  Ms  said  warranty 
for  the  sum  of  $1S7.50.  the  reasonable  value 
of  said  12^  acres  of  land,  and  for  the  addi- 
tional sum  of  ¥112.50  as  bis  actual  and  Bpe- 
clal  damage  sustained  by  him  In  the  depre- 
ciated value  of  the  remainder  of  said  200-acre 
survey  by  virtue  of  being  deprived  of  the  use 
and  benefit  of  said  water  privileges  to  the  re- 
mainder of  said  survey  of  land,  all  on  ac- 
count of  the  breach  of  said  Coreth's  war- 
ranty; or  for  such  sum  of  money  as  plaintiff 
may  show  himself  entitled  to  recover  on  ac- 
count of  breach  of  said  warranty,  and  for 
interest  on  such  sum  as  plaintiff  may  recover 
at  the  rate  of  8  per  cent  per  annum,  as  in 
the  opinion  of  the  court  may  seem  Just  and 
equitable;  for  damages,"  etc. 

Plaintiff  In  error  did  not  appear  or  answer, 
and  no  notice  of  said  amendment  was  serv- 
ed upon  him;  hut  at  the  same  term  of  court 
at  which  said  amendment  was  filed  judgment 
was  rendered  In  favor  of  said  McNatt  for  all 
of  said  200  acres  except  the  12%  acres  de- 
scribed, which  was  adjudged  to  the  defend- 
ant Williams.  Judgment  was  further  render- 
ed by  default  against  plaintiff  In  error,  and 
the  Judgment  contahis  the  following  recitals: 
"It  appearing  to  the  court  that  the  value  of 
the  12%  acres,  and  loss  to  plaintiff  by  the 
loss  of  said  121^  acres  of  said  lands  he  lost 
In  this  suit,  is  of  the  value  and  amount  of 
$187.50."  Judgment  was  accordingly  render- 
ed for  said  sum. 

It  Is  now  well  settled  that,  if  a  defendant 
does  not  appear  or  answer,  judgment  cannot 
be  rendered  against  him  on  a  new  cause  of 
action  set  up  In  an  amended  petition  of  which 
he  had  no  notice.  Morrison  v.  Walker,  22 
Tex.  19;  Cowan  t.  Williams,  49  Tex.  396; 
Stewart  t.  Anderson  (Tex.  Sup.)  8  S.  W. 
295,  and  cases  cited.  The  original  petition  in 


this  case  only  authorized  aucb  damages  u 
are  enstomary  on  breach  of  a  covenant  of 
warranty.  The  amended  petition,  however, 
went  much  further  than  thla,  and  songbt  to 
recover  special  damages,  which  could  not 
have  been  recovered  under  the  original 
pleading,  and  it  is  evident  that  these  addi- 
tional items  were  considered  by  the  court  in 
its  Judgment.  It  was  error  to  render  Judg- 
ment on  the  amended  pleading  without  no- 
tice to  the  plaintiff  in  em».  The  Judgment 
la  therefore  reversed,  and  the  eaiue  remand- 
ed. 

Beversed  and  remanded. 


MANN  V.  ORESIR. 
(Ooort  of  Civil  Appeals  of  Texas.    Nov.  14. 

1903.) 

PUBUO  XANDB— BONA  FIDB  SBTTUOIBNT- 

BVIDBNCE. 

1.  Bvideoce  htid  sufficient  to  sustain  a  finding 
that  a  purchaser  of  school  land  was  not  an  ac- 
tual settler  in  good  faith  for  the  pnrpose  of  a 
home,  as  required  by  Sayles*  Ann.  Civ.  St.  1897, 
art.  4218f,  relating  to  the  sale  of  school  and 
public  lands,  though  his  absence  may  not  have 
amounted  to  an  abandonment  under  the  home- 
stead exemption  law. 

Appeal  from  District  Court.  Floyd  County; 
J.  M.  Morgan,  Judge. 

Action  by  S.  A.  Greer  against  J.  F.  Mann. 
From  a  judgment  in  favor  of  p'n^Titlff,  de- 
fendant appeals.  Affirmed. 

J.  B.  Bartley  and  B.  £L  Green,  tor  appel- 
lant J.  W.  Pmltt  and  Kinder  ft  Dal  ton,  tor 
appellee^ 

SPBER.  J.  By  agreement  of  the  parttea 
the  sole  question  presented  ftnr  oar  dectadon 
Is  whether  or  not  there  la  sufficient  evidence 
In  the  record  to  auataln  the  trial  court's  find- 
ing that  appellant  was  not  an  actnal  settler 
in  good  faith  tor  the  puxpoae  of  a  home  on 
the  N.  W.  %  of  the  N.  W.  K  of  aectlon  14. 
block  G,  in  Floyd  county,  at  the  time  (Octo- 
ber 16,  1899)  he  made  his  application  to 
purchase  tiie  land  In  controTa«y.  We  give 
below  the  evidence  in  full; 

S.  A.  Greer,  plaintiff,  testified  aa  follows: 
"I  was  UTlng  on  N.  ^  of  aectlon  No.  00  at 
the  time  I  made  application  to  purchase  the 
land  in  controversy,  and  have  lived  there 
ever  since,  with  my  family,  I  knew  the 
place  that  defendant  claimed  as  hia  home 
from  Biay,  1899,  to  the  present  time.  Mann's 
family  left  the  place  in  March,  1899,  and 
were  not  back  there  until  in  tiie  year  1901. 
The  defendant  himself  was  not  on  the  land 
during  this  time,  nor  any  of  his  family. 
At  the  time,  in  October,  1899.  when  defend- 
ant filed  on  the  land,  he  was  not  on  the  land, 
nor  was  his  family.** 

J.  O.  Cooper  testified  for  the  plaintiff  as 
follows:  "I  remember  tiie  time  when  de- 
fendant's family  sold  out  and  left  the  plains. 
I  was  at  defendant's  place  the  day  before 
they  left,  and  was  there  a  day  <v  so  after 
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Uiey  were  gone.  They  took  their  wagons 
and  teamB  and  all  their  household  goods. 
Thlfl  was  In  March.  1899.  When  they  left, 
defendant  himself  was  not  on  the  land,  and 
the  last  time  I  saw  Mm  on  the  land  was 
In  1S97.  I  did  not  see  the  defendant  or 
any  of  Ms  family  on  the  land  again  until 
August,  1901.  During  this  time  no  one  was 
living  on  the  land  except  Blmer  Reeves, 
who  lived  on  the  place  during  a  part  of  the 
year  1899  and  1900.  X  knew  the  place  in 
October,  1899,  and  was  there  frequently  dur- 
ing that  month,  and  defendant  nor  his  fam- 
ily was  living  there  during  that  month." 

3,  F.  Mann,  defendant,  testified  as  fol- 
lows: "I  first  came  to  the  plains  In  the  year 
1SD1,  and  settled  upon  the  section  In  con- 
troversy, on  the  K.  \V,  %  of  the  N,  W.  ^4  of 
same,  which  I  stili  claim  as  my  home  now, 
find  have  had  no  other,  and  never  at  any 
time  claimed  any  otlier  place  as  my  home. 
The  last  time,  before  filing  on  the  land  In 
controversy,  I  was  on  the  land,  was  August, 
LS97,  but  my  family  continued  at  all  times 
to  reside  on  said  40  acres  until  March,  1899. 
At  this  time  I  was  working  in  the  shops  at 
Tburber  Junction,  in  Palo  Pinto  county, 
when  my  wife  came  to  me  about  the  1st  of 
April.  1899.  None  of  us  were  on  the  40 
acres  home  place  nor  on  the  land  In  contro- 
versy after  April,  1890,  till  August  1901. 
We  were  not  on  there  when  I  filed  on  the 
land  in  controversy,  but  was  at  Thurber 
JonctlOD.  My  40  acres  was  never  at  no 
time  clear  of  part  of  my  household  effects, 
farming  Implements,  and  horses,  and  cattle 
part  of  the  time.  There  was  no  crop  raised 
<>u  the  place  until  the  year  1902.  when  I  had 
about  12  acres  of  sod  broken.  We  left  In 
the  house  a  stove,  cooking  utensils,  bedstead 
and  bedding,  wearing  apparel,  the  house  cat, 
and  chickens.  My  wife  took  what  was  nec- 
essary for  us  to  use  in  camp.  We  lived  in 
a  rented  house  while  away  at  Thurber  Junc- 
tion. I  have  rendered  and  paid  my  poll  tax 
In  Floyd  county  every  year  since  1891,  I 
never  at  any  time  paid  a  poll  tax  nor  did  I 
vote  In  any  county  than  In  Floyd  county. 
I  never  at  no  time  abandoned  my  home,  nor 
have  I  claimed  to  have  abandoned  It.  and 
never  had  nny  thought  of  doing  so.  I  have 
never  owned  any  other  home.  I  made  appli- 
cation for  the  land  In  controversy  for  a  home 
addition.  I  was  not  at  home  when  my  wife 
left  there  in  March,  1899.  We  left  the  place 
and  things  In  charge  of  Elmer  Reeves,  who 
fttayed  on  the  place  for  us  till  the  spring 
of  1000.  I  was  away  from  my  home  at 
work  to  earn  money  to  live  on  and  Improve 
the  place.  All  the  money  I  made  after  pay- 
ing UYing  expenses  went  on  the  land,  ex- 
cept what  I  have  paid  to  my  lawyers.  I  was 
paid  wages  by  the  month,  and  Intended  to 
return  home  when  out  of  a  Job." 

John  Oavette  testified  for  defendant  as 
follows:  *^  was  about  the  Mann  place  while 
Elmer  Beeves  was  there  for  Mann.  I  saw 
m  stove,  bedstead  and  bedding,  Airming  Im- 


plements, wiigon,  and  two  horses.  They 
were  the  effects  of  Maun,  as  I  understood  It 
from  Elmer  Reeves.  When  Reeves  left  there 
he  left  these  effects.  1  do  not  remember  the 
dates  I  saw  these  effects  there." 

The  Judgment  of  the  court  finds  ample  sup- 
port In  the  testimony.  Actual  settlers  only 
are  authorized  to  become  the  owners  of  ad- 
ditional lands  under  our  school-land  laws. 
Sayles'  Ann.  Civ.  St.  1897,  art  421Sf.  An 
actual  settler  is  one  whose  occupancy  is  ac- 
tual, rather  than  constructive.  Bnker  v. 
MUlman,  77  Tex.  46,  13  S.  W.  618;  Schwann 
V.  McCall  (Tex.  Sup.)  57  S.  W.  31.  So  that 
If,  as  found  by  the  trial  court,  appellant  was 
not  an  actual  settler  upon  his  home  tract  at 
the  time  of  his  application  to  purchase  as 
additional  land  the  tract  In  controversy, 
then  he  would  not  he  eligible  to  make  such 
purchase  notwithstanding  bis  absence  may 
not  have  amounted  to  an  abandonment  of  his 
home  tract  If  the  question  of  abandonment 
were  to  be  determined  by  our  homestead  ex- 
emption laws;  for  one  may  have  a  home- 
stead upon  land  under  our  exemption  laws 
which  may  be  actually  occupied  by  a  tenant 
or  not  occupied  at  all.  But  we  apprehend 
that  the  rule  applicable  to  the  homestead 
exemption  generally  Is  not  to  govern  in  cases 
like  this,  for  the  Legislature  has  seen  proper 
to  require  actual  occupancy  by  the  settler 
save  only  a  permitted  absence,  not  exceed- 
ing six  months  in  any  one  year,  for  certain 
named  purposes;  thus  Impliedly,  at  least, 
forbidding  any  other  absence  as  being  Incon- 
sistent with  the  character  of  settlement  re- 
quired. Sayles'  Ann.  Qv.  St.  1897,  arts. 
4318J,  42181;  Singleton  v.  Wright  <Tex.  Civ. 
App.)  64  S.  W.  249;  Willoughby  v.  Townsend 
(Tex.  Civ.  App.)  51  S.  W.  335.  It  Is  undis- 
puted that  appellant's  actual  residence  wafc 
at  Thurber  Junction.  In  Palo  Pinto  county, 
for  more  than  six  months  next  preceding  his 
application  to  purchase  the  additional  lands. 
This  may  not  be  inconsistent  with  his  right 
to  claim  a  homestead  elsewhere,  but  It  Is 
Inconsistent  with  his  claim  that  he  was  an 
actual  settler  at  the  time  on  bis  home  section 
in  Floyd  county. 

Judgment  ftfflrmed. 


BOMINE  T.  BAN  ANTONIO  TRACTION 
CO.* 

(Court  of  Civil  Appeals  of  Texas.    Nov.  4, 

1903.) 

STRHrET  RAILWAYS  —  NEaLIOBNCB— INSTRUC- 
TIONS—EVIDENCE— PREJUDICIAL  ERROR. 
1.  Where  in  an  action  ofrninRt  a  street  railway 
for  Injnries  sustained  hy  plaintifF  owing  to  his 
horse  bariDg  been  frightened  hy  a  car  which 
ran  upon  a  bridge  at  an  unlawful  speed,  there 
was  no  evidence,  except  the  fright  of  the  horse 
on  the  occasion  of  the  accident,  which  tended 
to  show  that  the  horse  was  fractious,  an  in- 

;  stmctioD  that  if  plaintiff  was  driving  a  fractious 
horse  he  was  guilty  of  negligence  was  preju- 

!  didol  error. 
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Appeal  from  District  Conrt,  Bexar  County; 
T.  U'Camp,  Judge. 

Action  by  J.  Romlne  against  tliQ  Ban  An- 
tonio Traction  Company.  From  a  Judgment 
In  fftTor  of  defendant;  {dalntUT  appeals.  Be- 

Bell  &  McA^clU.  for  appellant  Hooston 
Bros,  and  B.  J.  Boyle,  for  appellee. 

MEILL,  J.  l^la  salt  was  bxongtat  by  ap- 
pellant against  tbe  tractiisi  company  to  re- 
cover damages  for  personal  Injuries  alleged 
to  hBTe  been  caused  by  tlie  negligence  of  the 
company.  Tbe  negUgenra  charged  as  the 
cause  of  the  Injury  was  that  appellee  ran 
one  of  its  cars,  In  vlolatton  of  an  ordinance 
of  the  dty  of  San  Antonio,  at  a  greater  rate 
of  speed  than  three  miles  an  hour  around  m 
curve  and  across  a  bridge  Wticb  apinllant 
was  crossing  In  a  horse  cart,  and  that  by  rea- 
son of  tbe  car,  propelled  at  sudi  speed,  com- 
ing suddenly  around  the  curve  and  <m  the 
bridge,  the  honse,  drawing  the  cart  In  which 
appellant  was  riding,  became  frightened  and 
unmanageable,  and  backed  the  cart  upon  ap- 
pellee's road  track  in  front  of  the  moTlng 
car,  and,  as  the  car  stmck  the  cart,  appel- 
lant; to  avoid  being  mangled  beneath  tbe  car, 
canght  its  guard  rail,  when  the  motorman  re- 
versed and  suddenly  started  the  ear  back- 
wards. Jerking  appellant  from  bis  cart  and 
throwing  him  on  the  bridge  floor,  whereby  he 
was  injured.  The  appellee  answered  by  a 
general  denial  and  a  plea  of  contributory  neg- 
ligence, in  whl<ai  It  was  charged  that  appel- 
lant was  guilty  of  negligence  in  driving  a 
n-actions  horse,  and  that  sucb  negligence 
proximately  contributed  to  hia  injury.  The 
case  was  tried  before  a  Jury,  and  the  trial 
resulted  in  a  verdict  and  Judgment  in  favor 
of  the  company. 

The  appellee  maintains  a  street  railway  in 
the  atj  of  San  Antonio,  over  which  It  oper- 
ates Its  cars  by  electrld^.  Its  road  extends 
ovw  a  bridge  that  spans  the  San  Antonio  riv- 
er on  Navarro  street  Near  the  south  end  of 
the  bridge,  Crockett  street  crosocs  Navarro. 
In  going  north,  before  reaching  flie  bridge, 
along  Navarro,  there  is  a  curve  In  the  rail- 
road track,  commencing  at  or  near  the  south 
side  of  Crockett  street  The  record  does  not 
discloee  the  width  of  this  street;  but  the 
length  of  tbe  bridge  Is  about  7B  feet  At  tbe 
time  of  the  alleged  accident  there  was  In 
force  a  dty  ordinance  restricting  the  speed 
of  electric  cars  while  running  around  curves 
and  across  bridges  to  three  miles  per  honr. 
On  the  19th  day  of  July,  1901,  appellant, 
whUe  going  aoutii  along  Navarro  street  drove 
his  mare,  attached  to  a  cart  in  which  be  was 
riding,  on  tbe  north  end  of  Navarro  Street 
Bridge;  and  at  the  same  time  one  of  ap* 
pace's  cars,  propelled  by  electricity,  was 
approacUng  the  bridge  from  tbe  opposite  di- 
rection. There  la  testimony  tending  to  prove 
that  in  rounding  the  curve  at  the  Intersec- 
tion of  Crockett  and  Navarro  streets,  the 
speed  of  the  car  greatly  exceeded  the  limit 


fixed  by  the  dty  ordinance,  and  that  appel- 
lants mare  became  frightened  at  the  ap- 
IH*oaching  car,  and  backed  the  cart  on  the 
railway  track,  and  that  it  was  stmck  by  tbe 
car,  and  that  appellant,  by  reason  of  tbe 
action  of  tbe  frightened  animal,  fell  or  was 
thrown  from  tbe  cart  and  injured.  There  ts 
not  a  particle  of  evidence  in  the  record,  bar^ 
ring  tbe  fright  and  action  of  the  animal  on 
the  occasion  of  the  acddent  tending  in  the 
least  to  show  the  mare  was  fractious.  The 
appellant  testified  that  she  was  gentle,  and 
remarked  to  bis  companion  In  tbe  cart  as 
the  car  approached  them,  "The  mare  is  not 
Bcary."  His  wife  testified:  "The  horse  was 
gentle.  I  had  drove  her  a  great  deal,  and 
she  did  not  scare  at  street  cars  previous  to 
the  time  be  was  hurt" 

The  court  in  Its  charge,  submitted  as  an 
issue  contribntory  n^Ugence,  In  the  follow- 
ing language:  "If  you  find  that  plalntUE  was 
driving  a  fractions  horse,  that  became  fright- 
ened upon  the  approach  of  said  street  car. 
and  that  In  driving  said  fractions  horse.  If 
yon  find  he  was  a  fractious  horse,  under  all 
the  circumstances,  he  was  guilty  of  negli- 
gence, and  that  if  such  negligence.  If  any, 
proximately  contributed  to  the  acddent  and 
injury,  if  any,  to  plaintiff,  then  plaintiff  can- 
not recover,  and  yon  will  so  find."  The  sub- 
mission in  the  charge  of  tbe  issue  of  con- 
tributory negligence  Is  assigned  as  error,  np- 
on  tbe  ground  that  there  is  no  evidence  tend- 
ing to  support  such  defense.  The  mere  fact 
that  a  horse  took  fright  at  an  approaching 
street  car  negligently  operated  cannot  alone, 
be  taken  as  evidence  that  the  animal  was 
fractious,  for,  if  It  were,  then  the  very  evi- 
dence required  to  make  out  a  case  of  dam- 
ages resulting  from  negligence  in  frighten- 
ing a  horse  could  of  Iteelf  alone  be  teken  as 
sufficient  to  defeat  tbe  action.  This  demon- 
strates tbe  error  In  the  part  of  the  charge 
quoted,  for  it  is  axiomatic  that  a  charge 
which  submits  as  an  Issue  a  matter  of  de- 
fense, without  evidence  tending  to  support  It 
is  erroneous.  It  cannot  In  this  case  be  said 
the  error  Is  harmless,  for  tbe  Jury  may  have 
found  from  the  evidence  that  every  essential 
allegation  to  plaintiff's  cause  of  action  was 
estebllsbed,  yet  non  constat  that  tbe  Jury 
did  not  take  the  mere  frlgbt  of  the  animal 
as  evidence  that  she  was  fractious,  and  there- 
fore found  that  appellant  was  guilty  of  con- 
tributory negligence. 

For  reason  of  tbe  error  Indicated,  the  Judg- 
ment Is  reversed  and  the  cause  ronanded 


JOHNSTON  T.  KI«BINSMITH  at  al  • 
(Oout  of  Civil  Appeals  of  Texas.   Oct  14. 

1903.) 

LANDLORD  AND  TENAKT— UNDLORD'S  Umt 
—WAIVBH— APPEAL— VERDICT  CONTRARY 

TO  BRRONEOUS  INSTRUCTION. 
1.  Because  the  verdict  is  contrary  to  an  er> 

roneous  instmction,  ft  does  not  follow  that  the 

case  Khonld  be  reversed. 
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2.  A  landlord  who  permitted  a  tenant  to  ap- 
plr  to  his  own  use  a  part  of  the  crop  pro* 
daced  without  notice  of  a  third  person's  claims 
against  the  tenant,  did  not  tberebr  waive  bis 
statatorr  Umi  od  the  rest  of  the  crop. 

Appeal  from  Caldwell  County  Court;  Gea 
W.  Kyaer.  Judge. 

Action  by  H.  Klelnsmith  for  tbe  recovery 
of  rent  and  to  foreclose  a  lien  on  property, 
In  which  Margaret  A-  Johnston,  a  third  per- 
son, became  a  defendant.  From  a  Jndgment 
for  plaintiff,  defendant  Johnstim  appeals. 
Affirmed. 

A.  B.  Storey  and  P.  J.  Greenwood,  for  ap- 
pellanL  B.  B.  Ooopwood,  for  unwUeea. 

KBT,  J.  Tbta  -wtm  a  eidt  a  landlord 
to  recover  rent  and  advances  to  his  tenant 
SDd  to  forecloae  a  statutory  Uen  on  eight 
bales  of  cotton.  Tbe  tenant  made  no  de- 
fense, bnt  Mrs.  Margaret  A.  Johnston,  as- 
serting title  to  tbe  cotton,  became  a  party 
to  tbe  snlt  and  resisted  the  plalntUTs  right 
to  foreclose  bis  lien.  Tbe  trial  resulted  in 
fSTor  of  tbe  plaintiff,  and  Mrs.  Johnston  has 
appealed. 

Tbe  case  Is  submitted  in  this  court  on  two 
assignments  of  error-  Tbe  first  asserts  tiiat 
Qie  Terdlct  Is  contrary  to  tbe  erldence  and 
Ae  law,  as  announced  in  the  twelfth  para- 
graph <tf  the  conrtfs  charge.  Tbm  charge  re- 
ferred to  does  not  state  tbe  law  correctly, 
and.  If  the  Jury  disregarded  it  it  does  not 
follow  that  tbe  ease  should  be  reversed. 

It  Is  also  contended  that  the  landlord  waiv- 
ed his  lien  oa  tlie  cotton  in  qiiestlon,  because 
he  could  have  enforced  It  against  other  cot- 
ton, which  lie  permitted  t)ie  tenant  to  dis- 
pose lit.  We  rule  against  appellant  on  this 
point  Ttie  plaintiff  teetifled  that  at  the  time 
be  permitted  the  tenant  to  apply  to  his  own 
use  part  of  the  ptoce^  at  other  cotton  he 
bad  no  notice  of  Urs.  Jolmston's  claim 
against  tbe  tenant  Taking  that  statement 
to  be  tme,  we  do/  not  think  the  plaintiff 
■lurald  be  held  to  have  waived  his  Hen 
against  the  testdt  the  crop  produced  by  tbe 
tenant  nor  esfcopped  from  araerting  It  as 
against  Mrs.  JibhnBton. 

No  rererslblp  error  Is  shown,  and  the  jtidg- 
ment  will  be  iifllrnied.  Affirmed, 


i 

GADDIS      WB8TBRN  UNION  TBLB- 

I      GRAPH  CO.* 
(Ooort  of  jcMi  Appeals  of  Texas.   Nor.  4 

'  1903.) 

TBI^HAPis-DELIVERT  OF  HESSAOO-NBG- 
UOBNCE  ^_  MENTAL   ANGniSH  —  FROXIHATB 
CAUSB-Ct)  MPLAINT— DISUIS8AL. 
1.  A  message  to  a  bnaband.  relattve  to  an  In- 
jnrr  to  his  ipife,  M.,  In  a  storm,  stated:  "Storm 
over:   all  anfe;  M.  hurt,  bnt  not  dangerooa," 
which  wa«Hnteoded  to  relieve  anxiety  on  hia 
Iramlnc  of  saffering  and  loss  of  life  occasion- 
ed by  the  si  orm.  field,  that  the  telegraph  com* 
T):iny  was  i  lot  liable  for  the  language  of  tbe 
message,  m  r  tbe  effect  ptodnced  on  ^alntiff's 
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mind  different  from  Its  parpose,  in  an  action  to 
recover  damages  for  mental  angnish  caused  by 
negligence  in  the  delivery  of  the  message. 

2.  Plaintiff  resided  in  O.  His  wife,  M.,  was 
injnred  in  a  storm  while  on  a  visit  in  G.  on 
May  18th.  She  had  a  message  sent  that  day 
from  G.  to  plaintift,  stating:  ^*Storm  over;  aU 
safe;  M.  hurt,  bnt  not  dangerous."  The  mes- 
sage, by  the  exercise  of  doe  diligence,  could 
have  been  delivered  to  plaintiff  before  6  p.  m.  on 
same  day,  which  wonld  have  enabled  plaintiff 
to  reach  O.  not  later  than  10  p.  m.  on  May  19th. 
The  message  was  not  delivered  nntil  10  a.  m.  on 
May  19th.  Plaintiff  ^new  nothing  of  the  storm 
nntil  he  received  the  message.  He  was  pre- 
vented from  taking  the  first  train  out  of  O. 
after  he  should  have  received  the  message,  and 
from  leaving  there  nntil  Uie  morning  of  the 
19th,  because  of  the  delay  In  Ita  delivery,  and 
did  not  reach  his  wife  until  14  hours  later  than 
he  would  had  It  not  been  for  defendant's  negli- 
gence. He  did  not  know  of  the  havoc  caused 
by  the  storm  until  he  learned  it  from  the  daily 
papers  some  hours  after  receipt  of  the  message. 
Held,  that  the  negligence  of  the  telegraph  com- 
pany was  not  the  proximate  cause  of  plaintiff's 
mental  angniah  from  the  time  the  message  was 
received  by  Urn  until  he  reached  the  bedside 
of  hia  wife. 

8.  Where  the  only  damage  recoverable  under 
the  allegations  of  a  petition  is  a  sum  insufficient 
to  give  the  court  jurisdiction  of  the  cause,  there 
ii  no  error  In  sustaining  demnrrer  thereto. 

4.  Where,  after  demnrrer  has  been  sustained 
to  a  petition,  plaintiff  does  not  ask  leave  to 
amend,  It  Is  iiot  error  for  the  court  to  dismiss 
the  suit 

Appeal  from  District  Court  Salle  Coun- 
ty; B).  A.  Stevens,  Judge. 

Action  by  It.  W.  OaddlB  against  the  West- 
em  Union  Tel^raph  Company.  From  a 
Judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

O.  C.  Thomas,  tar  appellant  Webb  & 
Goetli,  for  aroellee. 

NBILL,  J.  Appellant  sued  appellee  to  re- 
cover $1,994.60  damages  alleged  to  have  been 
occasioned  by  the  letter's  negligence  In  de- 
laying tbe  delivery  of  a  telegram,  and  for 
the  further  sum  of  40  cents  paid  the  company 
for  its  transmission  and  delivery.  A  general 
demurrer  was  sustained  to  appellant's  peti- 
tion, and  Judgment  was  entered  dismissing 
Ms  salt 

As  the  assignments  of  error  bring  In  ques- 
tion the  action  of  tbe  cotirt  In  sustaining  the 
demnrrer,  we  will  state  snbstantlally  the  al- 
legations In  appellant's  petition.  It  alleges: 
That  on  May  18,  1902.  plaintiff  resided  In 
Cotulla,  Tex.,  and  his  wife,  Mamie,  was 
then  on  a  visit  in  Goliad,  Tex.  On  that  day 
plaintiff's  wife  was  serlonsly  and  dangerous- 
ly injured  In  a  storm,  and  caused  her  broth- 
er, H.  J.  Fassmore,  to  send  from  there  to 
plaintiff  the  following  telegram:  "Goliad, 
May  18, 1903.  L.  W.  Gaddls,  Cotulla,  Texas. 
Storm  over;  all  safe;  Mamie  hurt  bnt  not 
dangerous.  H.  J.  Passmore.'*  That  Wayne 
Davis,  who  carried  the  message  to  defend- 
ant's agent  for  transmission,  paid  him  40 
cents  therefor;  and  that  by  the  exercise  of 
due  diligence  the  telegram  could  have  been 
delivered  to  plaintiff  before  8  p.  m.  on  the 
same  day,  which  would  have  enabled  plaintiff 
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to  reacb  Goliad  not  later  than  10  p.  m.  on  the 
next.  That  by  reason  of  the  negllgeDce  of 
defendant  the  message  was  not  delivered  un- 
til 10  a.  m.  on  May  19,  1902,  which  prevoit- 
ed  plaintiff  Trom  taking  the  first  train  out  of 
Cotulla,  and  from  learlug  there  until  the 
morning  on  wblch  the  telegram  was  deliver- 
ed, and  reaching  his  wife  until  12  m.  on  the 
next  day.  14  hours  later  than  he  would  had 
it  not  been  for  defendant's  negligence.  That 
upon  the  receipt  of  the  message  plaintiff  was 
givatly  disturbed,  and  suffered  great  anxiety, 
because  of  his  wife's  injuries.  Tliat  at  12:30 
p.  m.  on  May  19th  he  learned  from  the  dally 
papers  of  the  storm  at  Qoilad,  and  the  great 
loss  of  life  and  Injury  in  consequence  to  the 
inhabitants  of  said  city.  That  defendant's 
agent  at  Cotulla  knew  the  relationship  exist- 
ing between  plaintiff  and  hie  wife,  Mamie, 
mentioned  in  the  message.  That  plaintiff 
was  very  fond  of  his  wife,  and,  not  knowing 
the  extent  of  her  Injuries,  desired  to  be  with 
her  as  quickly  as  possible  to  give  her  comfort 
in  her  distress.  That,  after  suffering  several 
hours  of  misery  and  mental  anguish,  be  suc- 
ceeded In  leaving  Cotulla  for  San  Antonio  on 
a  freight  train,  which  did  not  reach  the  last- 
named  city  until  late  that  night,  and,  there 
being  no  passenger  train  going  from  ther» 
towards  Goliad  for  six  or  eight  hours,  plain- 
tlfF,  being  refused  passage  on  a  freight  train, 
hid  himself  In  a  close  and  stifling  box  on  top 
of  a  car  In  a  cattle  train  going  towards  Goli- 
ad, by  which  he  reached  Ywktown  at  8  a. 
m.  on  May  20th,  where,  as  quickly  as  possi- 
ble, be  procured  a  team  and  drove  to  Goliad, 
arriving  there  at  12  m.  on  that  day,  where 
he  found  his  wife  dangerously  wounded,  and 
a  cripple  for  life.  That  from  the  time  said 
message  was  delivered  to  him  until  he  reach- 
ed the  bedside  of  his  wife  plnlntifF  suffered 
greatly,  both  mentally  and  physically  and  Im- 
pairment of  health,  wblch  suffering  nnd  Im- 
pairment were  caused  by^  the  negligence  of 
defendant  in  failing  to  properly  transmit  and 
deliver  said  message,  to  his  damages,  etc 
The  questions  presented  for  our  decision  un- 
der the  nsslgnmeuta  are:  (1)  Did  the  court 
err  In  sustaining  the  demurrers  to  plaintiff's 
petition?  (2)  If  this  should  be  answered  in 
the  negative,  then  did  the  court  err  In  dis- 
missing the  suit? 

Taking  all  of  the  allegations  in  plaintifrs 
petition  to  be  admitted  as  true,  can  It  be  said 
that  defendant's  negligence  In  delaying  the 
delivery  of  the  message  was  the  proximate 
cause  of  plaintiff's  mental  suffering  and  im- 
pairment of  health?  If  his  suffering  and 
impaired  health  were  not  produced,  in  a  nat- 
ural and  continuous  sequence,  unbroken  by 
any  new  ladependent  cause,  by  such  negli- 
gence, It  cannot  be  deemed  the  proximate 
cause  of  plalntHTs  Injuries.  In  order  to  bold 
a  telegraph  company  liable  for  Its  negligent 
delay  in  delivering  a  message,  such  damages 
must'  be  shown  to  be  consequences  which 
one  of  ordinary  prudence  and  experience,  en- 
gaged in  the  buBlneas  of  transmitting  and  de- 


livering telegraphic  messages,  fully  acquaint' 
ed  with  all  the  existing  facts  and  circnmst&ii- 
ces,  would,  at  the  time  of  the  negligent  act, 
have  thought  reasonably  posaible  to  follow  if 
they  bad  occurred  to  his  mind.  Shear.  & 
Redf.  Neg.  {  28.  When  such  coosequeaeea 
are  shown,  the  "jiatural  and  contUiaous  se- 
quence," as  the  phrase  Is  understood  in  tbe 
definition  of  "proximate  cause."  is  establish- 
ed; and.  If  the  other  constltnents  of  the  d^- 
nltlon  are  shown,  "proximate  cause"  Is  prov- 
en. Now,  let  us  take  the  allegations  In  plain- 
tiff's petition  as  facts  established,  and  deter- 
mine whether  they  tend  to  show  that  de- 
fendant's negl^nce  In  delaying  delivery  of 
the  message  was  the  proximate  cause  of  blB 
mental  suffering  and  impaired  health.  We 
<will  at  once  lay  aside  any  discomfort,  Incoa- 
renlence,  suffering,  or  injury  that  may  have 
been  caused  plaintiff  while  riding  on  top  of 
the  car  of  a  cattle  train,  hid  In  a  close  and 
stifling  box,  for  It  Is  too  plain  for  ai^ument 
that  such  dlscomfturt,  etc.,  could  not  have 
been  proximately  caused  by  the  negligence 
complained  of.  This  leaves  only  to  be  Con- 
sidered the  question  of  the  proximate  cause 
of  his  mental  anguish.  Plaintiff  knew  noth- 
ing of  the  storm  until  he  received  the  mes- 
sage, wblch  Informed  him  that  It  was  "over: 
all  safe;  his  wife  hurt,  but  not  dangerous." 
He  never  knew  of  the  havoc,  death,  and  suf- 
fering caused  by  the  Goliad  storm  until  some 
hours  after  he  received  the  message.  He 
then  knew.  If  the  Information  It  conveyed 
him  were  true,  that  his  wife  was  not  danger- 
ously hurt.  The  natural  consequence  of  this 
Information  was  to  relieve  him  of  great  anx- 
iety when  he  learned  of  the  suffering  and 
loss  of  life  occasion^  by  the  storm.  Such 
relief  was  evidently'  Intended  by  sending 
the  telegram.  If  Its  purpose  was  not  accom- 
plished, it  is  because  of\  man's  nature,  under 
such  circumstances,  to  apprehend  a  more  se- 
rious injury  to  a  loved  one'^^han  the  news  con- 
veyed by  a  message  warr«mts.  If  for  tiiis 
natural  disposition  of  ma9  the  defendant 
could  be  held  responsible,  nb., liability  could 
attach  on  tliat  account  in  thi8\case,  for  It  Is 
not  responsible  for  the  langung^  of  the  mes- 
sage, or  the  effect  produced  by  If  upon  plain- 
tiff's mind.  Until  the  telegram  vvas  received, 
plaintiff's  mind  was  at  ease  In  r<:gard  to  his 
wife.  From  tbe  time  the  mesttage  should 
have  been  delivered  until  it  was  actually  re- 
ceived bis  peace  of  mind  continued,  and  was 
first  disturbed  by  defendant's  doing  what  It 
should  have  done  sooner.  Had  It  done  Its 
duty,  the  same  anxiety  of  mind  would  have 
been  produced,  and  It  was  simply  postponed 
by  tbe  negligence  complained  of.  In  other 
words,  had  It  not  been  for  such  neglfgence, 
the  message  would  liave  been  delivered  at  8 
p.  m.  on  May  the  IStb,  and  then  bis  mental 
anxiety  would  have  commenced  and  hare 
continued  until  10  p.  m.  on  the  next  day, 
when  be  would  have  reached  his  wife.  On 
account  of  the  negligence  it  was  not  deliver- 
ed until  10  a.  m.  on  May  Ifttli,  when  his 
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mental  anguish  commenced,  and  continued 
nntU  12  m.  the  next  day,  when  lie  reached 
idi  wUtfB  bedalde.  So  It  ta  ahown  that  be 
only  Buffered  the  same  moital  anguish  the 
same  number  ot  hours  from  the  same  causa 
that  he  would  have  suffered  had  defendant 
hem  guilty  of  no  n^ltgHice  In  ^e  tzansmla* 
afon  and  delivery  of  the  message.  This  dem- 
onstrates to  a  moral  certainty  that  the  neg- 
ligence was  not  the  proximate,  or  even  the  re- 
mote, cause  of  plalntUfs  mmtal  anguish  (W. 
U.  TeL  Go.  Y.  HcFftddln.  76  S.  W.  8S2,  7 
Tex.  Ot  Bep.  798;  Tel.  Ga  t.  BKhnondson, 
91  Tex.  206.  42  &  W.  549),  but  that  its  sole 
cause  was  the  Information  Imparted  by  the 
dlspateh  Itself.  As  the  only  damage  recover* 
able  under  the  petition  was  the  40  cents  toll, 
of  which  the  court  had  no  jurisdiction  (Raw 
eU  ▼.  Tel.  Co..  76  Tex.  20^  12  8.  W.  548;  Tel. 
Co.  Arnold,  Tf  S.  W.  24S,  8  Tex.  OL  Sep. 
284).  tiie  demimrer  was  pri^nly  sustained. 

Attae  Bostalnlng  the  demnrror,  It  does  not 
appear  that  the  plaintiff  asked  leave  m  de- 
sired to  amend  his  petition.  If  he  had  mani- 
fested a  desire  to  amend,  no  doubt  the  right 
would  have  been  accorded  him.  But,  stand- 
ing mute  when  the  demurrer  was  sustained, 
the  court  could  not  but  dismiss  his  suit. 

The  judgment  is  affirmed. 


INTBRNATIONAI.  ft  O.  N.  B.  CO.  v. 
GAPISBS  et  al.* 

(Oonrt  oC  Civil  Appeals  of  Texas.   Oct.  21, 
1908.) 

KAILROADS  —  OBSTRlTCrnNO     BNTRANCS  TO 
PLACB  OF  BUaiNSSS— HBAaVRB  OP  DAU- 
AOBS— RIGHT  OF  LESSBBl. 

1.  Wbere  one  occapled  premises  during  the 
time  for  which  he  Bought  to  i%coTer  damages 
from  a  railroad  companr  occasioued  hj  its  nn- 
Qccessarily  and  Deeligentlr  obstnictlog  for  sev- 
eral months  the  only  entrance  to  his  yard  ;t>y  the 
coDStrnction  and  operation  of  its  track  in  the 
street  in  front  of  his  premiseB,  the  question 
whether  fae  was  t  lessee  for  a  year  or  from 
month  to  month  was  immaterial. 

2.  Where  a  railroad  company  wrongfully  ob- 
stmcted  the  entrance  to  one's  place  of  buruness, 
therein  preventing  the  pntrona  of  the  business 
from  entering  the  premises,  the  measure  of  dam- 
ages was  the  loss  of  profits  thereby  occasioned, 
and  not  the  difference  In  the  rental  value  of  the 
premises. 

3.  Where  a  railroad  company  wrongfully  ob- 
structed the  entrance  to  a  tenant's  place  of 
business  bv  the  construction  and  operation  of 
tracks  in  tne  street  In  front  of  Us  premises,  the 
tenant  was  entitled  to  recover  the  damages  sus- 
tained, though  he  might  have  declined  to  rent 
the  premises,  as  he  knew  that  the  tnclcs  were 
to  be  built,  and  though  he  could  have  teTmlna^ 
ed  his  lease  at  any  time. 

Appeal  from  FaUa  Goun^  Obnrt;  W.  B. 
Hunnlcntt  Judge. 

Action  by  C.  G.  Capers  and  others  against 
tlie  Intematloiial  *  Great  Iforthem  Railroad 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 


nUfesaitaC  taiM  DsBOBbw  I,  IMIL 


N.  A.  Stedman,  Martin  &  Eddins,  and  Wal- 
ler &  Baker,  for  appellant  Nat  Lewellym 
for  appellees. 

STBEETMAN,  J.  Appellee  Capers,  far 
some  time  prior  to  October  20,  1900,  was  so- 
gaged  in  running  a  wagon  yard  on  the  east 
side  of  the  public  square  In  Marlhi,  To. 
At  that  time  the  Calvert  Waco  &  Braaos 
Vall^  Railway  Company  (to  whose  r^hts 
and  llablUtleB  appellant  has  aucceede^,  hav- 
ing obtained  authority  from  the  dty  council 
of  said  city,  constructed  its  railroad  through 
said  dty,  and  along  the  street  In  front  of 
said  wagon  yard.  The  verdict  of  the  Jury 
implies  a  finding  that  In  conBtmctlng  said 
road  in  troat  of  appellee's  premlaes  they  un- 
necessarily and  negligently  obstructed  the 
only  entrance  to  his  wagon  yard  ^th  tools 
and  embankmentB  and  the  cut  in  which  the 
track  was  laid,  and  that  afterwards  the  en- 
trance was  obstructed  by  cars  being  left  In 
front  ot  said  entrance,  and  by  engines -and 
trains  switching  along  said  street  This  con- 
tinued for  several  months,  and  resulted  In 
rendering  it  very  Inconvenient,  and  at  times 
impossible,  for  the  custraners  of  apptitee  to 
get  into  his  wagon  yard  with  thdr  vehldes, 
and  In  consequoice  his  trade  mui  dbninlshed, 
and  he  lost  the  profits  of  his  business  to  the 
amount  found  by  the  jury.  There  Is  some 
conflict  In  the  evidence  as  to  whether  appel- 
lee's lease  vras  for  a  year  or  by  the  month, 
but  we  regard  tMs  as  Immaterial;  the  fact 
being  that  be  continued  to  occupy  the  prem- 
ises during  the  time  fw  which  a  recovery 
was  sought 

The  prlnolpal  cmtentlon  is  tiut  the  meas- 
ure of  damages  pleaded  and  submitted  by 
the  court— that  is,  the  loss  of  profits  In  his 
business— was  not  the  proper  measure.  It  be- 
ing Insisted  by  appellant  that  the  correct 
measure  is  the  difference  In  the  rental  value 
of  tJie  premlaea.  The  measure  submitted  by 
the  court  in  our  opinion,  was  correct  While 
profits  In  a  business  are  not  ordinarily  recov- 
erable as  damages,  yet  we  believe  that  in 
this  case  they  were  not  only  not  remote,  bnt 
constituted  the  only  adequate  measure. 
When  the  only  entrance  to  a  place  of  bual- 
ness  is  wrongfully  closed  up,  and  the  patrons 
of  the  business  are  prevented  from  entering 
the  premises,  the  natural  and  inevitable  re* 
suit  must  be  a  loss  of  profits  in  the  business; 
and  when,  in  such  case,  tbe  evidence  affords 
a  basis  fw  estimating  the  amount  of  loss, 
damages  should  be  awarded  accordingly. 
By.  Cb.  V.  LadEey  (Tex.  av.  App.)  33  S.  W. 
76& 

It  la  also  contended  that  because  appellee 
knew  the  road  was  to  be  built,  and  might 
have  declined  to  rent  the  premises,  and  also 
because  be  could  have  terminated  his  lease 
at  any  time,  he  should  not  have  recovered. 
The  verdict  however,  Is  predicated  upon  the 
finding  tiiat  the  obstnictlonB  were  not  neces- 
sary or  pi-oper  in  the  construction  and  oper^ 
atlon  of  the  road,  but  on  the  othw  hand, 
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were  unnecessary  and  negligent  AppeUee 
had  the  right  to  aasume  that  the  road  would 
be  constructed  In  a  lawful  and  proper  man- 
ner, and  after  his  premises  had  been  ob- 
structed he  had  the  right  to  proceed  on  the 
assumption  that  they  would  not  continue,  but 
would  abandon  their  wrongful  obetmctlon. 
G.  H.  &  a.  A.  Ry.  Co.  T.  Bandat  i^Tex.  <St. 
App.)  51  S.  W.  541. 

Under  the  pleadings  there  was  no  Issue  as 
to  the  value  of  the  leasehold,  and  It  was 
proper  to  exdnde  all  erldence  npon  tills  sub- 
ject. 

We  have  found  no  error  In  the  Judgment, 
and  It  Is  accordingly  affirmed.  Affirmed. 


HT.  WORTH  ft  D.  0.  RT.  00.  t.  LINTHI- 

CUM  et  aL* 
(Court  tit  a-rll  Appeals  of  Texas.    Oct.  81« 
1903.) 

DAMAGIDS— IKSTRDCTIONa— NHW  TRIAL-<X)N- 
DITIONB  OF  REFUSAL-RBMISaiON 
OP  BXCB8BIVB  RBCOTBRT. 

1.  An  instruction,  In  an  action  for  negligent 
killing,  to  return  a  verdict  for  sncb  a  snm  "as 
is  of  the  Talne  at  the  inresent  time  snfflcient  to 
reasonably  and  ftiirly  compensate  plaintiffs  for 
such  pecuniary  benefits  as  yon  may  believe 
plalntitrs  had  a  reasonable  expectation  of  re- 
ceiving," is  not  objectionable  as  calling  for  a 
verdict  which  might  be  more  than  enough  to 
compensate  them  for  the  pecuniary  loss  sus- 
tained. 

2.  Where  there  Is  neither  exception  to  the  pe- 
tition, nor  objection  to  the  testimony,  a  charge 
on  negligence,  enumerating  acts-  embraced  in 
the  general  language  of  the  petition,  Is  not  er- 
roneons,  though  the  langnage  of  the  petition  Is 
more  general  than  that  of  the  chane. 

8.  Under  the  direct  provisions  of  Sayles*  Civ. 
St  1897.  art.  l(^a,  it  is  proper  for  tiie  trial 
court  to  require  a  remittitur  of  excesrive  dam- 
ages as  a  condition  to  his  oTwrullng  a  motion 
for  a  new  trial. 

Appeal  from  District  Court,  Tarrant  Coun- 
Ij;  Irby  Dunklin,  Judge. 

Action  by  Mary  B.  Llnthicum  and  anoth- 
er against  the  Ft  Worth  ft  Denver  City  Ball- 
way  Company.  From  a  Judgment  In  favor 
of  plaintiffs,  defendant  appeals.  Affirmed. 

Stanley,  Spoonts  ft  Tbompson,  tor  appel- 
lant Ben.  M.  Terr«Il,  for  aweUee& 

SPEEK,  J.  This  Is  an  ftctloD  for  damages 
growing  out  of  personal  Injuries  resulting 
In  the  death  of  Martin  Ltnthleum.  On  the 
measure  ct  damage  tbe  court  charged : 
"*  *  *  Tb«  you  will  retnm  a  T«dlct  In 
tevor  of  plaintiffs  for  inch  a  sum  of  mon- 
ey as  damages  as  Is  of  a  value  at  the  pres- 
ent time  sufficient  to  reascmably  and  fairly 
compensate  plalntUf s  for  sncb  pecuniary  ben- 
efits as  you  may  believe  from  tbe  evldettce 
plalntlffB  had  a  reasonable  expectation  of  re- 
cdvlng  from  said  Martin  Llnthlcum,  if  any. 
from  and  after  the  date  of  his  death.  If  his 
death  had  not  been  so  occasioned.  *  *  *" 
The  plaintiffs  were  the  surviving  wife  and 

*RehesrlBR  denied  Norember  28,  U03,  snd  writ  of 
error  denied  tajr  Supreme  Court. 

3.  See  New  Trial,  vol.  ST,  Cent.  Dig.  I  S24. 


mother  of  tbe  deceased.  Appellant  objects 
to  tbis  charge,  and  points  out  that  appel- 
lees, if  entitled  to  recover,  should  receive 
that  which  would  fairly  compensate  them  for 
the  pecuniary  loss  sustained,  and  that  the 
charge  In  effect  takes  from  tbe  Jury  tbe 
question  of  what  would  be  fair  compensa- 
tion, and  furthermore  insists  that  *'a  sum  of 
money  which  at  present  value  would  be  suffi- 
cient to  compensate  tbe  plaintiffs  for  such 
pecuniary  beuMts  as  the  plaintiffs  had  a 
reasonable  ex[>ectation  of  receiving  might  be 
much  greater  than  enough  to  compensate  tbe 
plaintiffs  for  tbe  pecuniary  loss  stutalned." 
Undoubtedly  tbe  rule  la,  as  contended  by  ap- 
pellant that  appellees  can  recover  only  such 
sum  as  will  compensate  them  for  the  pe- 
cuniary loss  sustained,  and  we  do  not  un- 
derstand the  charge  to  authorize  a  greater 
recovery.  If  It  is  subject  to  criticism  at  all 
in  this  respect  It  Is  because  of  its  limiting 
appellees*  right  to  a  recovery  of  tbe  lost  pe- 
cuniary benefits  only.  See  Ft  W.  ft  D.  C. 
Ry.  Co.  V.  Morrison  (Tex.  Civ.  App.)  56  S. 
W.  981.  But  obviously,  to  this  extent 
e..  for  tbe  pecuniary  benefits  the  appellees 
had  a  reasonable  expectation  of  receiving 
from  the  deceased,  but  for  his  death),  tbe 
charge  properly  allowed  a  recovery,  and  snb- 
mltted  to  tbe  Jury  tbe  determination  of  what 
would  be  reasonable  compensation.  We  can- 
not see  bow  tbe  pecuniary  benefits  could  ex- 
ceed the  pecuniary  loss,  but  we  can  under- 
stand bow  the  pecuniary  expectancy  may  be 
less  than  appellees'  loss.  So  that  If  there 
is  error  In  the  charge.  It  Is  In  appellant's  fa- 
vor. Of  course,  the  appellees  can  recover 
only  the  present  worth  of  tbe  anticipated  pe- 
cuniary benefits;  and  this  we  understand  to 
be  the  measure  announced  by  the  charge,  al- 
though Oie  langnage  employed  Is  not  tbe 
most  apt 

There  was  neither  exertion  to  the  petition, 
nor  objection  to  the  testimony;  and.  In  this 
state  of  tbe  case,  we  bold  there  was  no  error 
In  tbe  conrf  s  charge  on  the  issue  of  negli- 
gence, although  the  language  of  the  peti- 
tion Is  somewhat  more  general  than  that 
of  tbe  charge.  They  are  substantially  tbe 
same.  The  acts  enumerated  In  the  charge 
were  embraced  In  the  genial  language  of  the 
petition. 

Appellant's  defense  that  deceased's  death 
was  caused  by  consumption,  and  not  by  the 
Injuries  received,  was  properly  submitted  in 
almost  the  exact  language  of  tbe  plea.  We 
therefore  overrule  the  third  and  fourth  as- 
signments. 

It  has  been  held  not  to  be  reversible  error 
for  the  trial  court  to  require  a  remittitur  of 
excessive  damages  as  a  condition  to  bis  over- 
ruling a  motion  for  new  trial.  Such  was  not 
formerly  tbe  law.  but  the  change  has  been 
wrought  by  the  enactment  of  article  1029a, 
Sayles'  Civ.  St  1897.  See  G.,  H.  ft  8.  A.  Ry. 
Co.  V.  Johnson  (Tex.  Civ.  App.)  58  S.  W.  622; 
H.  B.  ft  W.  T.  Ry.  Oo.  Jackson  (Tex.  Of. 
App.)  61  8.  W.  44a 
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We  hare  carefully  eza  mined  the  evldeace, 
and,  wblto  ttaera  la  mneb  conflict  among  tb» 
wltnc—oa,  we  nerertbeleu  feel  no  besitaDcy 
In  lifridlnc  that  then  Is  ample  testlmonr 
which  Bcvports  the  verdict  of  the  jury  to  the 
^fect  tiut  the  death  of  I^itblenm  was  cans- 
ed  bj  injvifes  negligently  Inflicted  by  appel- 
lant; and  that  the  amonnt  of  the  Judgment 
is  not  ezccaslTe. 

All  assignments  are  ovemUed,  and  the 
judgment  la  affirmed. 


SANDERS  T.  BAWLlNoa.* 
(Conrt  of  OlTil  ApiMals  of  Texas.   Oct  17, 
1903.) 

VBNDCHl'S  UEK-^tKVOROBWBHT  ATTBR  BAB- 
RINO  OF  NOTB-TRBSPAS8  TO  TRT  TTTLB- 
PBTITIOK  —  ALLBQATIONS  —  SUFFICIBNOT  — 
FINDIKQS-CONFUCTINO  BVIDENCB. 

1.  Where  there  ia  eridence  Bufficieut  to  anp- 
port  the  flndlnn  of  the  conrt,  the  conrt  on  ap- 
peal will  not  dutnrb  them  simply  because  thvn 
u  evidence  to  justify  a  different  conclnsion. 

2.  A  petition  alleging  that  the  note  sned  on 
and  described  was  giren  for  a  part  of  the  pur- 
chase money  of  certain  land,  that  a  vendor's 
Uen  was  retained  in  the  note  and  in  the  deed 
conveying  the  land  to  defendant  to  secure  the 
payment  of  the  same,  that  defendant  failed  to 
pay  the  note  though  past  due.  and  praying  for 
a  writ  of  iKMsession  and  for  a  quieting  of  his 
title  to  the  land,  was  eaffldeot  in  tieqiaas  to 
try  title. 

8.  Where  a  vendor  ot  land  sned  to  recover  on 
the  note  for  the  purchase  price  and  to  fore- 
close the  vendor's  lien  retained,  and  defendant 
pleaded  the  statute  of  limitations,  the  vendor 
conld  elect  to  sue  for  the  laud,  and  his  right  of 
a  recovery  conld  only  be  defeated  by  the  por- 
diaser  paying  or  tendering  the  balance  of  ttie 
porchase  money  represented      l^o  note. 

AK>eal  from  District  Conrt,  Dallas  Gonntj; 
Blchard  Hoigan,  Jndge. 

Action  by  H.  H.  RawUngs  against  F.  W. 
Bandera.  From  a  Judgment  tot  plalntlft,  de- 
fendant ai^eals.  Affirmed. 

Thompson  &  Thompson,  for  appellant  A. 
I.  Hudson,  for  appellee. 

TALBOT,  J.  In  August,  1886,  appellee, 
RawlIngB,  purchased  the  property  In  contro* 
versy  for  $1,200,  and  on  the  same  day  sold 
it  to  the  appellant,  F.  W.  Sanders,  for  the 
Bum  of  92,000.  The  property  consisted  of 
two  acres  of  land  a  part  of  the  Tbos.  Lago 
league  survey,  situated  in  Dallas  county,  a 
mlllbouse,  a  little  cottage,  aud  a  lot  of  mill 
machinery,  and  was  known  as  the  "White 
RoclE  Min  Tract"  At  the  time  of  the  sale 
by  Bawllngs  to  Sanders  no  deed  was  made, 
but  Sanders  went  Into  poasession,  and  added 
to  the  mill  other  machinery  at  a  cost  of 
about  $1,000.  On  the  12th  day  of  April, 
1^9,  defendant  Sanders,  sold  a  one-half  ln< 
terest  In  the  mill  machinery  to  A.  Dysterbach 
and  Oarollue  Dysterbach  for  the  sum  of  {917. 
At  this  time  there  was  a  balance  due  plaln- 
tlff,  Bawllngs,  on  bis  sale  of  the  land  and 
property  to  Sanders  amounting  to  the  sum 

~*IMiBariDS  daiiM  Novemtwr  tt,  IHH,  and  writ  ot 
erm  denied  br  Bnprens  Court 


<tf  $1334,  and  he  then  took  the  note  of  San- 
ders  and  A.  and  Caroline  Dysterbafdi  fw 
aald  amonnt  and  deeded  the  land  to  San* 
ders.  Tbla  note  waa  payable  on  or  before 
the  12th  day  of  April.  1892,  to  H.  H.  Raw^ 
Ungs  or  order,  and  recited  that  It  waa  given 
In  part  payment  for  the  land  sold  Sanders, 
known  as  the  "White  Bock  Mill  Property," 
and  that  a  lien  was  retained  on  said  land 
and  the  Improvements  tihoeoa  to  secure  the 
payment  of  said  note.  Said  note  further  re- 
cited: "And  the  priniege  having  been  grant 
ed  by  said  Bawllngs  to  aald  Sanders  to  re- 
move the  machinery  from  said  land  to  tbe 
premises  of  Caroline  Dyaterbacb  and  A.  Dy- 
sterbach, tua  husband,  on  BQm  street  In  the 
city  of  East  Dallas,  Texas,  the  aald  Caroline 
D^terbach,  Jctfned  by  her  husband  A.  Dyater- 
bacb, have  ihia  day  executed  a  chattel  mort- 
gage to  aald  EL  EL  BawUnga  on  said  machin- 
ery." The  deed  made  Bawllngs  waa  a 
conveyance  of  the  two  acres  ot  land  to  San- 
das  alone,  and  also  redted  that  the  vendor's 
\iai  waa  retained  oa  the  land,  xvemlaea,  and 
Improvements  to  secnre  the  payment  of  said 
notew  Tbe  conaldemtlon  ezpreased  In  said 
deed  Is  9600  cash  and  the  said  note  of  91,- 
831.  From  the  date  of  tbe  aale  of  said  prop- 
erty to  Sanders  In  1886  ap  to  the  time  of 
the  execution  of  said  note  Sanders  paid  on 
his  purchase  varions  sums  of  money,  but 
no  payment  was  ever  made  on  said  note, 
«c^  the  anm  of  |B0  credited  thereon,  which 
was  not  paid  Sanders.  Bawllngs  Insti- 
tuted this  stdt  on  the  ^Stb  day  of  August 
1897,  against  F.  W.  Sanders  and  A.  and  Caro- 
line D^terbach,  praying  Judgment  on  aald 
note^  with  a  fOKCloaute  of  the  vendor'a  Uen 
on  tbia  land  and  premlaes  sold  to  Sanders. 
Defendante  A.  Dysterbadi  and  Caroline  Dy- 
sterbach appeared,  and  on  the  4tb  day  of 
Octobw  filed  anawer,  among  other  thinga 
pleading  the  atatnto  of  limitation,  whoeupon 
plaintiff  filed  an  amended  original  petition, 
dlsmlaalng  bis  suit  against  the  defendanta 
Caroline  and  A.  Dysterbach  for  ttie  reaaons 
stated  fliat  they  were  wholly  Insolvent  aiKl 
that  tbe  said  Carolhie  was  a  married  woman, 
and  not  personally  bound  on  said  note.  B; 
this  amendment  plaintiff  sought  a  recovery 
on  aald  note  against  defendant  Sanders,  with 
a  foredosmre  of  aald  vendor's  lien,  and  prayed 
that  in  the  event  the  court  abould  find  that 
said  note  la  barred  by  the  atatute  of  limita- 
tion, and  tiiat  he  was  not  entitled  to  re- 
cover tbmeon,  that  said  sale  to  Sanders  be 
resdnded,  said  note  canceled,  writ  of  posses- 
sion awarded  him,  and  that  he  be  quieted  In 
bis  title  to  said  proper^.  On  the  4tb  day 
of  January,  1901,  defendant  Sandera  filed  bis 
second  amended  original  answer,  setting  up 
various  defenses,  among  which  Is  tbe  plea 
of  the  atatnto  of  limitation  to  said  note.  The 
trial  of  said  cause  resulted  in  a  Judgment 
for  plalntlfl  for  said  land,  and  that  he  have 
his  writ  of  possession.  The  defendant  San- 
den  pleaded  that  be  had  paid  the  pundiaae 
money  for  said  land  and  improvementa  be* 
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fore  the  execution  of  the  note  sned  od  and 
the  deed  hy  Rawlings  to  him;  that  the  cash 
consideration  expressed  In  the  deed.  $600,  was 
paid  by  him  and  accepted  by  Rawlings  in 
full  of  said  purchase  money,  and  that  the 
note  sued  on  was  given  exclusively  for  the 
mill  machinery;  that  at  the  time  of  the  exe- 
cution of  said  note  Rawlings  agreed  to  re- 
lease him  from  payment  of  same,  and  to 
look  to  Caroline  and  A.  Dysterbach  and  said 
chattel  mortgage  on  the  machinery  for  the 
collection  of  said  note.  He  further  alleged 
that  when  said  note  became  due  he  urged 
RawIlngB  to  proceed  to  collect  the  same  by 
suit  against  the  Dysterbachs,  with  foreclo- 
sure of  his  mortgage  Hen;  that  Rawlings  re- 
fused to  do  so,  and  sufTered  said  mortgaged 
property  to  be  dissipated  and  lost,  or  had 
received  and  converted  It  to  his  own  use. 

Suffice  it  to  say  that  the  evidence  on  the 
trial  was  conflicting  on  all  the  matters  of 
defense  and  Issues  set  up  and  presented  by 
defendant's  answer.  The  court  found  against 
defendant  on  them.  There  is  evidence  suffi- 
cient to  support  the  court's  findings,  and  Its 
Judgment  will  not  be  disturbed  because  there 
was  evidence  to  Justify  a  different  conclu- 
sion, even  if  it  be  admitted  that  the  matters 
set  up  and  the  relief  sought  were  proper  mat- 
ters of  defense  and  consideration  in  a  suit 
like  this.  While  the  plaintiff's  petition  where- 
in he  seeks  to  recover  said  land  is  not  as 
full  as  the  usual  and  ordinary  pleading  in 
tre^ass  to  try  title,  yet  we  believe  the  same 
sufficient  Plaintiff  alleged  that  the  note 
sued  on  and  described  In  his  petition  was 
given  for  a  part  of  the  purchase  money  of 
said  land;  that  the  vendor's  Hen  was  re- 
tained in  said  note  and  In  his  deed  convey- 
ing the  land  to  Sanders  to  secure  the  pay- 
ment of  same;  that  Sanders  had  failed  and 
refused  to  pay  said  note,  though  past  due, 
and  he  (Rawlings)  asked  for  a  writ  of  pos- 
session, and  that  he  be  quieted  In  bis  title 
to  said  land.  It  will  be  observed  that  this 
suit  was  filed  on  the  25th  day  of  August, 
1807,  and  the  note  made  payable  on  or  before 
the  12th  day  of  April,  1892.  and  hence  bar- 
red by  the  statute  of  limitation.  It  appears 
that  the  note  sued  on  was  given  for  the  pur- 
chase money  of  the  land  described  In  plain- 
tiff's petition.  The  vendor's  Hen  was  retain* 
ed  in  both  the  note  and  the  deed  conveying 
the  land  to  Sanders.  The  plea  of  limitation 
was  pleaded  and  urged  by  the  defendant, 
Sanders,  below.  The  lapse  of  time  did  not 
extinguish  the  debt,  but  afforded  the  appel- 
lant the  right  in  law  to  exercise  the  privilege 
of  pleading  the  statute  of  limitation  in  bar  of 
appellee's  right  to  recover  on  the  note  and 
foreclose  the  vendor's  lien.  This  was  only  a 
privilege  to  be  exercised  at  the  option  of  the 
appellant  The  appellee  was  not  compelled 
to  assume  that  the  appellant  would  avail  him- 
self of  this  privilege,  and  thereby  repudiate 
his  contract,  and  hence  elect  In  the  first  in- 
stance to  sue  for  the  land.  The  plea  of  11m- 
itatton  havlDg  been  filed  axul  urged  aftw  suit 


was  brought  on  the  note,  the  appellee  was 
then  confronted  with  an  insuperable  objec- 
tion or  obstacle  to  a  recovery  thereon  and 
to  a  foreclosure  of  Ms  lien.  In  this  attitude 
his  right  of  election  was  revived.  The  su- 
perior title  to  the  land  remained  In  him, 
and  his  only  recourse  was  to  assert  It,  and 
ask  for  a  recovery  of  the  land.  This  be  did, 
and  appellant  could  only  defeat  such  recov- 
ery by  paying  or  tendering  the  balance  of  the 
purchase  money  represented  by  said  note. 
This  he  failed  to  do.  The  exhaustive  discus- 
sions of  the  questions  arising  upon  this  phase 
of  the  case  in  the  following  authorities  ren- 
ders further  discussion  by  ns  unnecessary: 
White  V.  Cole  (Tex.  Civ.  App.)  29  S.  W.  1148; 
Id.  (Tex.  Sup.)  29  S.  W.  7{S9;  Harris  v.  Cat- 
Un,  53  Tex.  8;  Hamblen  v.  Folts,  70  Tex. 
137,  7  S.  W.  834;  Gardener  v.  Orifflth.  93 
Tex.  355,  55  S.  W.  814; 

We  find  no  reversible  error  in  the  Judgment 
of  the  district  court,  and  It  ts  affirmed. 


TEXAS  CENT.  BY.  OO.  v.  PARKER. 
(Ooort  of  Civil  Appeals  of  Texas.    Nov.  14, 
1908.) 

TRIAL-AROUMBNT  OP  C0UN8BL-IN8TRD0- 
TI0N8. 

1.  In  an  action  against  a  railroad  eominnT 

for  damages  to  household  goods  and  wearing 
apparel  by  an  overflow,  the  attorney  for  plain- 
tiff, in  his  argument  said:  "Wben  the  rail- 
road kilia  one  of  your  animals  that  la  worth 
$66,  they  will  offer  you  $8  for  it,  and.  If  yon 
don't  take  it,  they  will  force  you  to  sue  and  pay 
out  $200  to  get  the  $65;  and  I  intend  to  tell  the 
juries  of  this  country  about  the  railroad's  con- 
duct in  these  matters."  Held,  that  it  was  er- 
ror to  refuse  to  Instruct  the  jury  not  to  con- 
sider such  argument. 

Appeal  from  Erath  County  Court;  N. 
Frank,  Judge. 

Action  by  0.  D.  Parker  against  the  Texas 
Central  Itailway  Company,  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Martin  &  Cteorge,  tor  appellant  Parker, 
Carlton  &  McCarty  and  Daniel  ft  Ktlfh,  for 
appellee. 

STEPHENS,  J.   This  was  a  damage  suit 

brought  against  appellant  and  resulted  in  a 
verdict  and  Judgment  in  appellee's  favor. 
The  Items  of  damage  claimed  were  numerous, 
covering  various  articles  of  household  goods 
and  wearing  apparel  Injured  by  an  overflow, 
and  also  the  loss  of  several  game  chlckena 
The  evidence  showed  quite  a  difference  of 
opinion  as  to  the  extent  of  the  damage. 

In  his  closing  argument  to  the  Jury,  the 
attorney  for  appellee  used  this  language: 
"When  the  railroad  company  kills  one  of 
your  animals  that  la  worth  $65,  they  will 
offer  you  $8  for  it  and,  if  you  don't  take 
it,  they  will  force  you  to  bring  suit  and  to 
pay  out  $200  to  get  the  $65;  and  I  intend 
to  tell  the  Juries  of  this  country  about  the 
railroad*!  candnct  In  these  mattenb*'  The  at- 
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torney  for  appellant  tben  and  tbere  excepted 
to  tblB  languose,  and  asked  tbe  court  to  in- 
struct the  jury  not  to  consider  It;  "because 
there  was  no  evidence  before  Uie  jury  to  an- 
tborlze  counsel  to  use  such  language,  and 
because  such  lansroage  was  inflammatoiy  and 
was  calculated  to  arouse  the  prejudices  and 
Inflame  the  minds  of  tbe  Jury  against  the  de- 
fmdant.**  Tbe  court  orerraled  ttila  motl<m 
and  refused  to  so  Instruct  the  Jury,  and  to 
this  proceeding  error  is  ass^ed.  Tbe  case 
In  this  rrapect  is  not  to  be  distinguished  from 
that  <a  Railway  Co.  t.  Lnngston,  92  Tex.  709, 
50  8.  W.  574.  61  8.  W.  331,  and  the  still  mora 
recent  case  of  Railway  Co.  t.  Huslck,  76  8. 
W.  219.  8  Tex.  Gt  R^  262,  to  which  cases 
reference  Is  made  for  discusdm  of  tbe  ques- 
tUm. 

The  Judgment  Is  thwefore  reversed,  and 
tbe  cause  remanded  for  a  new  trlaL 


THREADGIIX  t.  BUTLER 
iCoort  of  Cirll  Appeals  of  Texas.    Oct.  28, 
1903.) 

SCHOOL  LANDS— SALO-CHANQE  OF  PRICIB- 
PRIOR  APPLICATION— SUBSESQUENT  AWARD. 
1.  Where  an  applicatiOD  to  pnrchaBe  school 
land  at  SI  per  acre  Is  made  while  the  land  ia 
appraised  at  a  higher  valae,  which  ia  sabse- 
qtieatly  reduced  to  $1  per  acre,  and  the  land  is 
tbea  awarded  to  the  amlicant  at  the  reduced 
ftice  on  his  application,  the  award  la  valid. 

Appeal  from  District  Couit,  Tom  Oreen 
Oonnty;  J.  W.  Timmins,  Judge. 

Trespass  to  try  title  by  W.  A.  Threadglll 
against  N.  Butler.  From  a  Judgment  for  de- 
fendant, plaintUf  appeals,  AtHrmed. 

Dubois  &  Alien,  for  appellant.  HiU  & 
hut  and  A.  B.  Surges,  for  appellee. 

FISHBR,  a  J.  On  the  8th  day  of  April. 
190%  the  appellant  instituted  tbla  suit  in 
tteqiass  to  try  title  against  Butler  to  re- 
cover school  sectioD  6,  certiUcate  So.  807, 
^  B.  &  M.,  containing  640  acres  of  land,  sit- 
uated In  Tom  Oreen  county.  Tbe  defend- 
ant answered  by  plea  of  not  guilty  and  res 
adjodlcata,  claiming  tliat  the  issues  Involved 
tn  thia  suit  bad  been  settled  and  determined 
by  a  fOTmer  Judgment  rendered  in  a  case 
between  the  same  parties.  The  trial  court 
instructed  a  verdict  in  favor  of  tbe  defend- 
ant 

We  and  tbe  foltowing  facts:  On  the  19th 
day  of  March,  1896.  and  prior  thereto,  school 
section  206.  in  the  name  of  the  Souths  Pa- 
cUle  Baflroad  Company,  situated  in  Tom 
Qnea  county,  was  das^fled  as  dry  grazing 
lUMl,  and  appraised  at  $1  pw  acre,  and  pla- 
ced on  the  market  for  sale  on  tbe  19th  day 
of  March,  1896.  On  tbe  10th  of  November, 
iSSB,  tbe  appellee  applied  to  purchase  this 
•ectUm  as  an  actual  settler,  and  Oie  same 
WBS  duly  awarded  to  talm  by  tha  Gommls- 
A)Der  of  tbe  Land  Office.   He  made  the 

■RabMrtnc  OnM  Deeembv  1,  IMS. 


payments  due,  and  has  sabseqneittly  paid  all 
amounts  due  upon  this  sectltm,  and  has  oc- 
culted tbe  land  as  bis  home  since  Us  pur- 
ctkase  for  three  consecutive  years,  and  has 
filed  his  iMxwf  of  occupancy  in  tfie  land  of- 
fice as  required  by  law.  Section  6,  the  laud 
in  controversy,  is  a  school  spr^on,  located 
by  virtue  of  certificate  No.  807  In  the  name 
of  Adams,  Beatty  &  Houlton,  and  la  classi- 
fied as  dry  grasiiv  land.  In  Tom  Oreen 
county,  situated  within  five  miles  of  the 
home  section  of  flie  appellee^  aa  above  de- 
scribed. On  the  1st  day  of  November.  1899, 
tbe  appellee  applied  to  purchase  tlie  land  In 
controversy,  and  filed  bla  application  in  tbe 
land  office  on  the  8d  of  NovMubar,  1899,  aa 
additional  lands  to  his  borne  section.  Hla 
bid  was  tUK  per  acre,  which  application 
was  by  tbe  Commissioner  of  the  X^and  Office 
received,  approved,  and  filed,  and  the  fol- 
lowing January  the  land  was  awarded  to 
the  appellee  on  this  application.  This  land 
had  been  previously  classified  as  dry  gras- 
ing  land  at  |2  pw  acre,  the  figure  2  in.  the 
column  having  been  written  over  the  figure 
1,  and  these  facts  were  shown  1^  tbe  rec- 
ords of  Tom  Green  county.  On  the  6th  day 
of  November,  1899,  the  commissioner  ap- 
praised and  valued  tbe  section  in  contro- 
versy at  $1  'per  acre,  which  valuatton  and 
appraisement  was  filed  in  tbe  office  of  tbe 
county  clerfc  of  Tom  Oreen  county  on  No- 
vember 8,  1899.  Another  clasalfleatloh  and 
valuation  were  made  by  the  commissioner 
of  date  November  8,  1890,  nt  $2  an  acre, 
which  valuation  and  classiflcatfon  were  after- 
wards Qled  In  tbe  office  of  tbe  county  cleric 
of  Tom  Oreen  county.  Tbe  appellee,  at  the 
time  of  his  purchase  of  the  laud  In  contro- 
versy, executed  hla  obligations  as  required 
by  law.  and  has  since  that  time  made  tbe 
payments  as  required,  and  during  this  time 
the  appellee  was  an  actual  settler  In  good 
faith,  making  his  home  of  section  No.  208. 
and  he  has  continuously  resided  upon  that 
section,  and  purchased  tbe  land  In  question 
as  additional  lands  Tvithin  five  miles  of  hla 
home  section,  and  at  the  date  of  his  appllca 
tfon  he  owned  school  land  other  than  that 
in  controversy,  bis  home  section  No.  208,  and 
section  No.  2,  B.  S.  &  F..  and  section  No.  150, 
Southern  Paelflc  Railway,  and  no  other.  On 
the  20th  day  of  November,  1901,  the  appel- 
lant applied  to  purchase  the  land  in  contro- 
versy, and  at  that  time  the  records  of  Tom 
Green  county  showed  thrt  the  lands  had 
been  sold  to  the  appellee,  Butler,  on  bis  ap- 
plication filed  in  the  land  office  November 
3.  1899.  The  plaintiff  applied  to  purchase 
the  land  at  |2  per  acre,  and  at  tbe  time  ex- 
ecuted bis  obligation  in  the  manner  and 
form  as  required  by  law,  and  filed  his  ap- 
plication with  the  clerk  of  the  county  court 
of  Tom  Green  county,  and  made  his  first 
payment  to  the  state  treasurer,  as  required. 

It  is  unnecessary  for  ns  to  state  the  facts 
bearing  on  the  issue  of  res  adjudlcata,  as 
we  rest  our  decision  on  the  facta  as  before 
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stated.  It  Is  apparent  from  tbe  evidence 
that,  before  any  right  was  attempted  to  be 
acquired  by  the  appellant,  tbe  OommUsloner 
of  the  Land  Office  awarded  the  land  In  con- 
troversy to  the  appellee,  and  that  at  the  time 
of  the  award  he  acted  upon  the  appraisement 
and  Talnation  of  f  1  an  acre.  According  to  the 
doctrine  announced  In  Steward  v.  Wagley 
(Tex.  Ctv.  App  )  68  S.  W.  297,  the  change  in 
valuation  by  the  Oommlsaloner  of  the  Land 
Office  to  $1  an  acre  a  few  days  after  the 
appellee  applied  to  purchase  the  same  enti- 
tled the  commissioner  to  accept  this  as  the 
standard  of  value  in  awarding  the  land  to 
appellee,  and  the  appellant  is  not  In  a  posi- 
tion to  question  the  actlfm  of  tbe  oommis- 
slouer  In  this  respect 

We  have  examined  all  the  questions  raised 
by  tbe  assignments  of  errors,  and  think  that 
none  are  well  taken.  Tbe  facts  as  found  and 
tbe  coDclusion  reached  Justlfled  the  per- 
emptory instruction  of  the  trial  court  to  re- 
turn a  verdict  for  appellee  Batlw. 

Judgment  affirmed. 


INTBESTATB  NAT.  BANK  v.  CLAXTON .• 

(Court  of  CStU  Appeals  of  Te^as.   Oct  24, 
1908.) 

BANKg-DBPOSIT— TRUST  FUND— UABIUTT  TO 
TBUB  OWNBR-^ODOMENT  AS  BAB^ 
SPECIAL  PLEADING. 

1.  Where  a  person  sells  cattle  through  factors, 
who  receive  ue  proceeds  of  the  sale,  and  pay 
the  seller  but  part  thereof,  holding  the  balance 
with  direction  from  the  seller  to  apply  on  a 
note  of  his,  and  remit  tbe  balance  to  him,  the 
sum  retained  by  the  factors  constitutes  a  trust 
fund,  the  character  of  wbEch  Is  not  altered  bj 
the  fact  that  it  is  deposited  In  bank  to  the  In- 
diTldual  credit  of  tbe  factors. 

2,  Evidence  considered,  and  Md  te  show  that 
at  the  time  a  bank  accepted  tiie  deposit  of 
funds  by  certain  factors  the  bank's  ofltcers  knew 
the  factors  were  Insolvent. 

8.  Evidence  considered,  and  htid  sufficient  to 

Sat  a  bank  on  inquiry  at  the  time  It  accepted  a 
eposit  of  COTtaln  factors  whether  the  fund  tn 
fact  belonged  to  the  factors,  or  to  their  prin- 
cipals. 

4.  Where  a  bank  accepts  a  deposit  from  a 
patron  known  by  It  to  be  insolvent  at  the  time, 

with  knowledge  sufficient  to  put  it  on  ingniiy 
whether  the  fund  belonged  to  the  depositors,  it 
Is  liable  to  the  true  owner  of  the  fond  for  the 
amount  of  loss  snstained  by  him,  where  the 
bank  permits  the  fund  to  be  diverted  to  other 
uses  than  the  payment  of  the  owner. 

5.  The  Judgment  of  a  court,  relied  on  as  a  bar 
to  an  action,  cannot  be  availed  of  unless  plead- 
ed In  bar. 

Appeal  from  District  Court,  Potter  Oounty; 
Ira  Webster,  Judge. 

Action  by  tbe  Interstate  National  Bank 
against  W.  N.  Glazton.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

Browning,  Madden  &  Truelove,  for  q>pel- 
lant   Turner  &  Boyce,  for  appellee. 

CONNBR.  a  J.  This  salt  was  instltnted 
in  tbe  district  court  ai  Potter  connty,  Tex., 

"Rahaarlna  d«M  KovemlMr  tt.  1901. 


by  the  appellant  banking  corporation,  doing 
business  in  Kansas  City,  Mo.,  upon  a  note  of 
(520.83  made  by  appellee,  W.  N.  Claxton.  to 
the  cattle  commission  firm  tit  Tamblln  & 
Tamblla,  at  the  time  also  doing  business  in 
Kansas  City,  and  by  said  firm  indorsed  and 
assigned  to  appellant  before  maturity  aa 
security  for  certain  advances.  Appellee  an- 
swered, admitting  appellant's  cause  of  action 
upon  tbe  note,  but  sought  to  recover  a  bal- 
ance of  f  1,876.38,  as  the  net  proceeds  of  cer- 
tain cattle  shipped  by  appellee  to  Tamblln  & 
Tamblln,  and  by  tbem  sold,  and  the  proceeds, 
with  other  mpney,  deposited  In  the  appellant 
bank  to  their  credit.  Appellee  alleged,  in 
substance,  that  at  the  time  of  such  deposit, 
October  28.  1901.  Tamblln  ft  Tamblln  were 
iusolTent;  that  appellant  knew  that  the  funds 
deposited  belonged  to  othera,  and,  by  the  ex- 
ercise of  due  care,  could  have  known  the  per- 
sons to  whom  tbe  same  did  belong,  nol.-.  ith- 
standlng  which,  and  notwithstanding  appel- 
lant's knowledge  of  their  insolvency.  It  al- 
lowed said  moneys  to  be  deposited  to  tbe  In- 
dividual credit  of  Tamblln  &  Tamblln,  and 
applied  the  same  to  the  payment  of  pre-ex- 
isting Indebtedness  due  from  them  to  the 
bank,  and  In  payment  of  checks  of  Tamblln 
&  Tamblln  to  persons  other  than  appellee. 
A  Jury  trial  resulted  In  a  verdict  in  favor  of 
appellee  for  a  balance  of  $835.  The  record 
Is  voluminous,  and  the  assignments  of  error 
numerous,  but  It  Is  believed  that  omr  view 
of  the  most  material  questions  presented  may 
be  Indicated  In  a  general  way. 

In  various  forms,  appellant  Insists  that  tbe 
verdict  and  Judgment  are  erroneous,  In  that 
the  evidence  shows  that  appellee's  money 
was  unidentified  and  deposited  with  other 
moneys  by  Tamblln  &  Tamblln  to  their  in- 
dividual credit  pursuant  to  a  long-continued 
course  of  business  known  to  appellee,  and 
that  it  was  neither  alleged  nor  shown  tbat. 
before  the  application  and  withdrawals  char- 
ged, appellee  made  demand  or  gave  notice  of 
his  ownership.  The  evidence  shows  that  ap- 
pellee was  presmt  at  the  sale  of  his  cattle, 
which  took  place  on  October  28,  1901;  that, 
of  the  proceeds  ($1,004.40),  Tamblln  &  Tamb- 
lln then  paid  appellee  fSO;  and  that  appellee 
then  instructed  them  to  apply  enough  of  the 
net  remainder  to  pay  off  the  note  sued  on  In 
this  case,  and  to  remit  the  balance  to  him  In 
Texas.  The  note,  by  its  terms,  matured  No- 
vember 1,  IBOl.  and  while  It  had  theret<tfore 
been  assigned  to  appellant,  as  stated,  appel- 
lee was  without  knowledge  thereof;  he,  upon 
inquiry,  being  assured  by  Tamblin  &  Tamb- 
lln at  tbe  time  of  the  instructions  mentioned 
that  they  yet  held  tbe  note.  Tamblln  & 
Tamblin  at  the  time  of  the  sale  of  appellee's 
cattle  also  sold  other  cattle,  and  received 
from  the  Cudahy  Packing  Company  a  check 
payable  to  them  In  the  sum  of  $4,528.66,  as 
the  aggregate  amount  of  the  Tamblln  & 
Tamblln  sales  to  that  company  of  that  day. 
Late  upon  the  same  day,  October  28,  1901. 
Tamblln  &  Tamblin  deposited  said  94,B28J)S 
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check,  tc^etber  with  some  11  other  checks, 
with  mppell&Dt;  the  whole  deposit  amount- 
ing to  (6,026.80,  which  appellant  received 
and  credited  to  the  Individual  account  of 
Tamblln  &  Tamblin.  Two  days  prior  to  said 
deposit,  Saturday,  October  26th,  an  account- 
ins  between  appellant  and  Tamblin  &  Tamh- 
Iln  had  taken  place;  and  In  settlemeut  of 
nnmerons  advances  and  ovordrafta,  occnr- 
ring  from  time  to  time  dnrlog  the  year  pre- 
ceding, and  aggregating  $35,280.66,  appel- 
lant took  certain  paper,  and  left  Tamblin  & 
Temblln's  account,  showing  a  credit  at  the 
close  of  business  on  that  day  of  $0.46.  On 
the  day  of  said  deposit,  but  prior  thereto,  ap- 
pelant received  information  to  the  effect  that 
the  Pumphrey  herd  of  cattle,  in  the  Indian 
Territory,  upon  which  the  bank  held  a  mort- 
gage to  secure  indebtedness  of  Tamblin 
Tamblin  to  it,  were  1,200  short  It  appeared 
that  that  number  of  the  Pumphrey  herd  had 
been  shipped  to  and  sold  by  Tamblln  A 
Tamblin,  and  the  proceeds  thereof,  without 
appellant's  knowledge,  applied  by  Tamblin 
&  Tamblin  otherwise  than,  as  they  should 
have  done,  upon  the  Pumpbrey  mortgage,  at 
the  time  held  by  appellant  In  settlement  of 
such  discovered  shortage,  and  prior  to  said 
deposit  as  stated,  appellant  demanded  and 
received  further  security  In  the  form  of  a 
note  tm  $30,000,  secnred  by  a  mortgage  up- 
on the  indlvldnal  real  property  of  Qeorge  S. 
Tamblhi,  of  the  firm  of  Tamblln  &  Tamblln; 
it  not  appearing  that  Tamblln  &  Tamblln,  or 
any  member  of  the  firm  then,  had  any  prop- 

ty  not  In  possession  of,  or  Incumbered  by 
or  for  the  benefit  of,  appellant. 

It  seems  clear  that  as  between  appellee 
and  TambUn  &  Tamblln,  the  proceeds  of 
the  sale  of  appellee's  cattle  constituted  a 
fond  In  the  nature  of  a  trust  fund,  and  that 
its  deposit  to  the  iadividual  credit  of  Tamb- 
Un Jb  Tamblln  did  not  alter  its  character  as 
such.  For,  as  said  In  the  opinion  of  the  Su- 
preme Cburt  of  the  United  States  In  the  case 
of  National  Bank  v.  Life  Ins.  Co.,  104  U.  S. 
66,  26  L.  Ed.  699,  In  speaking  of  the  char- 
acter of  the  fund  composed  of  insurance  pre- 
miams  deposited  to  the  general  credit  of  the 
collecting  agent  *  •  although  the  re- 
lation between  the  bank  and  its  d^Kisitor  is 
that  merely  of  debtor  and  creditor,  and  the 
balance  due  on  the  account  is  only  a  debt 
yet  the  question  is  always  open,  to  whom.  In 
etioi^,  does  it  beneficially  belong?  If  the 
money  deposited  belonged  to  a  third  person, 
and  was  held  by  the  depositor  In  a  fiduciary 
capacity,  its  character  Is  not  changed  by  be- 
ing placed  to  Ms  credit  In  his  bank  account" 
Othev  cases  are  cited  in  the  opinion  from 
which  we  quote,  supporting  the  undoubted 
doctrliie  that  as  between  the  cestui  que  trust 
and  trustee,  and  all  parties  claiming  under 
the  trustee,  otherwise  than  as  a  purchaser  or 
Itenbolder  tor  a  valuable  consideration,  with- 
out notice,  an  property  belonging  to  a  trust, 
however  much  It  may  be  changed,  continues 
subject  to  the  trust   See,  also.  Cady  Bank 


(Neb.)  65  N.  W.  906.  Nor  will  the  right  of 
the  beneficiary  In  the  trust  fund  be  altered 
by  the  fact  that  the  trustee  has  mixed  the 
trust  funds  with  his  own,  or  that  the  de- 
positary may  also  be  holding  for  the  trustee 
funds  belonging  to  such  trustee  Individually. 
See  the  cases  of  Pennell  v.  Deffell,  4  De 
a.,  M.  &  O.  372,  and  Frith  v.  Oortland,  2 
Hem.  &  M.  420,  dted  with  approval  In  the 
opinion  ^om  which  we  have  quoted.  See, 
also.  Bank  v.  Klug,  57  Pa.  202,  S8  Am.  Dec. 
216;  Van  Alen  v.  Bank.  52  N.  Y.  1;  et  Dil- 
lon V.  Ins.  Co.,  44  Md.  386. 

So  that  the  real  character  of  the  fund  In 
the  appellant  bank  to  the  credit  of  Tamblln 
&  Tamblln  on  Monday,  October  28,  1901. 
must  be  accepted  as  that  of  a  trust  fund  in 
which  appellee  had  the  right  to  participate, 
unless  precluded  from  the  circumstances  at- 
tending the  deposit  Of  the  $6,035.26  to  the 
credit  of  TambUn  &  Tamblln  on  the  28th, 
apitellant  on  that  day  paid  their  check  In 
favor  of  one  other  than  appellee  for  $276.75; 
on  the  29th,  paid  Uke  check  for  $4,614.96;  on 
the  30th,  like  check  tm  $700;  and  on  the  Slst 
Uke  check  for  $15;  and  also  applied  $60.94 
in  payment  of  Interest  due  from  Tamblln  & 
Tamblln.  and  the  further  sum  of  $100  in 
correction  of  an  error  to  that  extent  In  Tamb- 
Un &  Tamblln's  favor  In  credits  previously 
allowed  them  on  the  bank  books.  The  re- 
mainder of  the  fund  was  paid  to  the  referee 
In  the  bankrupt  proceedings  of  Tamblln  & 
Tamblin.  hereinafter  more  particularly  men- 
tioned. Said  checks  were  all  paid  In  the 
manner  of  the  payment  of  such  checks  by 
TambUn  &  Tamblln  as  the  business  had  been 
conducted  for  many  years,  and  without  ac- 
tual knowledge  oo  appellant's  part  of  appel- 
lee's interest  In  the  fund. 

In  the  absence  of  any  proof  of  any  credit 
extended  or  of  anything  of  value  surrendered 
on  the  faith  of  the  deposit.  It  seems  clear 
that  appellant  is  liable,  as  appellee  seeks  to 
establish,  to  the  extent,  at  least  of  the  items 
of  $60.94  for  interest  and  of  $100  in  fact 
applied  in  payment  of  pre-existing  indebted- 
ness of  Tamblin  A  Tamblln,  for  which  credit 
had  erroneously  been  given.  Bee  Bank  v. 
Jones.  18  Tex.  811;  Bank  v.  Weiss,  67  Tex. 
SSI,  3  S.  W.  299;  Bank  v.  Machinery  Co.,  16 
Tex.  Civ.  App.  160,  89  S.  W.  217;  Davis  v. 
Bank  (Tex.  Civ.  App.)  29  S.  W.  926;  Dun- 
can V.  Jaudon,  16  Wall.  166.  21  L.  Ed.  142; 
Bank  V.  Life  Ins.  Co..  supra;  et  Bank  v. 
Gillespie,  137  U.  8.  411.  U  Sup.  Ot  lia  84 
L,  Ed.  724. 

Our  principal  difficulty  has  been  to  deter- 
mine whether  the  appellant  Is  also  liable  to 
the  extent  sought  in  this  suit  for  the  sums 
paid  out  on  checks  of  Tamblln  &  Tamblln, 
We  have  finally  concluded  that,  under  the 
circumstances  of  this  case,  appellant  is  so 
liable;  and  in  support  of  this  conclusion  we 
add  that  in  addition  to  the  facts  heretofore 
recited,  the  evidence  tends  to  show  that 
Tamblln  &  Tamblln  were  but  commission 
dealws  or  factors;  that  th^  did  not  engage 
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In  tlie  puTcbaBe  and  sale  <tf  catUe  on  tbelr 
own  acconnt,  Bare,  pezluips,  to  a  ray  limit- 
ed extent;  that^  while  fbe  proceeds  of  cat- 
tle Bold  by  tiiem  bad  been  nnlformly  deposit- 
ed wlHi  appellant  In  their  own  name,  Tamblln 
ft  Tamblln  had  no  real  right  thereto,  beyond 
their  commlsaluiB  and  other  naoal  charges, 
all  of  which  was  well  known  to  appellant^s 
offlcers.  The  evidence  also  shows  that  the 
Ovdahy  che<ft  tta  |4,t^6S,  hereinbefore 
mentioned,  and  which  included  the  proceeds 
of  appellee's  cattle,  bore  iqton  its  face  the 
words,  **Good  only  in  payment  for  lire  stock 
and  when  drawn  in  fovor  of  a  Kansas  City 
live  stock  commlsEilDn  office;"  that  all  Cudahy 
checks  w»B  nenally  bo  Indorsed,  within  the 
knowledge  of  appellant's  office.  There  is 
evidence  also  tending  to  show  that,  had  said 
officers  so  desired,  they  conld,  by  Inquiry  of 
Tamblln  ft  Tamblln,  or  their  employes,  or  of 
employes  of  the  Cadaby  Company,  or  by  In- 
spection of  weighing  slips  used  in  the  regular 
course  dt  such  sales,  hare  easily  learned  of 
the  fact  and  extent  of  appellee's  real  right  In 
Bald  cheek  of  94.528.65.  It  appears,  also, 
without  dlapnte.  that  on  October  30,  1901, 
the  managing  offlcera  of  appellant  refused  to 
rec^ve  and  credit  deposits  1^  Tamblln  ft 
Tamblln  In  their  IndlTldnal  character,  but 
formed  what  Is  termed  by  said  (Acers  a 
"trust  fund"  fOr  Tamblln  ft  Tamblln;  such 
fund,  less  commission  and  yardage,  b^ng 
credited  on  tiie  bank  books  to  the  respective 
owners.  A.  number  of  such  "trust"  deposlta 
were  thereafter  made  by  Tamblln  ft  Tamblln, 
indndlng  one  Item  of  VS98  and  one  of  ^1.80 
(HI  the  SOth,  and  one  of  9130.90  on  October 
81,  1901,  all  in  favor  of,  and  subsequently 
paid  to,  the  appellee  In  this  case.  It  la  also 
undisputed  that  on  or  about  the  ISUi  day  of 
Novemb^,  1901,  a  petition  in  Involuntary 
bankruptcy  was  filed  against  Tamblln  ft 
Tamblln,  alleging  that  the  act  of  giving  the 
880,000  mor^ge  to  sibilant  was  an  act  of 
bankruptcy.  On  November  !^h  thereafter, 
n^mbliu  ft  Tamblln  answered,  admlttiz^  the 
act  as  well  as  the  Insolvency  diarged,  and 
were  duly  adjudged  bankrupts. 

We  feel  no  hesitation  In  concluding  that 
this,  as  well,  perhaps,  as  other  evidence  that 
might  be  adverted  to,  tends  to  show  that 
Tamblln  ft  Tamblln  were  in  fftet  insolvent 
im  OctobOT  28,  1901.  when  appellee's  money 
was  deposited  with  appellant,  as  heretofore 
stated,  and  that  appellant,  through  Its  man- 
aging officers,  knew  this  fact  If  so.  and  if 
appellant  In  llie  same  manner  also  knew  that 
the  fund  deposited  did  not  belong  to  Tam- 
blln ft  Tamblln,  why  should  It  not  be  liable 
for  aivellee's  sabeeqnait  loss? 

The  general  rule  undoubtedly  is  that 
knowledge  will  be  imputed  to  one  who  lias 
the  means  of  knowing.  Wade  on  Law  of 
Notice,  IS  11,  22.  This  doctrine  of  imputed 
knowledge  has  been  frequently  applied  In 
cases  in  some  respeete  similar  to  the  cme  be- 
fore ns,  as  will  be  seen  by  an  examination 
of  the  following  authorities,  where  notice  or 


knowledge  was  treated  as  material,  vis.: 
Woltfe  V.  State,  79  Ala.  206.  68  Am.  Bep.  SBO, 
where  a  draft  signed  by  one  as  tmstee  was 
held  to  put  the  recdrlng  bank  on  inquixy  as 
to  the  trust  diaracter  of  the  deposit.  A  like 
conclusion  was  reached  in  Oerard  v.  M cOor- 

mick,  130  N.  T.  aee,  29  n.  b.  us.  14  l.  b.  a. 

237,  in  case  of  a  check  signed  as  agent.  In 
Bhaw  V.  I^encer,  100  Mass.  388,  97  Am.  Dec 
107,  1  Am.  Bep.  115,  it  was  held  that  a  cei^ 
tlflcate  of  stodc  In  13ie  name  of  one  as  tms- 
tee put  the  receiving  bank  on  Inquiry  as  to 
who  was  the  benefldal  owner,  thoni^  not 
kfaown  In  tact  Tbla  last  case  Is  dtod  vrltb 
approval  In  Duncan  et  Bank  r.  Jandim,  15 
Wall.  175,  21  L.  Bd.  i4&  In  Bank  v.  Ins. 
Co.,  104  U.  S.  64,  28  L.  Bd.  6B3,  hereinbe- 
fore dted,  it  is  said  that  the  bank  must  be 
aifected  with  knowledge  of  the  trust  lAua- 
acter  of  the  fund,  if  it  had  notice,  either  ac- 
tual or  constructive.  Bo,  alBo,  in  Union 
Btockyaids  National  Bank  v.  Gillespie,  187 
V.  B.  411,  11  Sup.  Ot  118,  84  Bd.  T24. 
knowledge  of  the  trust  diaracter  of  deposit- 
ed proceeds  of  cattle  sold  by  a  factor  was 
Imputed  to  the  bank.  In  the  case  of  Davis 
V.  Bank,  20  8.  W.  028,  by  this  court,  the  bank 
was  held  liable  for  trust  funda  applied  In 
payment  ot  the  indebtedness  of  the  d^roelt- 
ing  factor,  and.  In  passing  on  the  further 
question  of  the  bank's  liability  tar  the  pay- 
ment of  the  factor's  ehetla  to  otbm  than 
the  cestol  que  trust,  it  was  said:  **As  to 
whether  the  bank  should  be  in<otected  la  tbe 
amount  it  allowed  Hancock  [the  depositing 
trustee]  to  check  on^  will  depend  on  the 
question  of  notice.  If  it  had  notice  of  tlie 
real  ownership  of  the  funds,  and  that  Han- 
cot^  vras  not  authorized  to  use  tibem  at  the 
time  It  honored  Ite  checks,  it  is  liable.'* 

Let  UB  apply  the  principle  of  the  above 
and  other  cases  to  tbe  fftcte  of  tills  case.  As 
mere  factnrs,  which  they  undoubtedly  wwe. 
Tamblin  ft  Tamblln's  general  anttiority  to 
act  for  appellee  ceaeed  upon  their  Insolvwicy. 
Hechem  on  Agency.  S  287,  et  Audenried  et 
al.  V.  Betteley  et  aL.  8  Allen.  S02.  If  it  be 
conceded  that,  notwithstanding  snch  insol- 
vency. Tamblln  ft  Tamblln  would  have  been 
authorized  to  draw  a  check  In  appellee's  ta- 
^or  for  tile  part  of  the  fund  on  deposit  due 
hfm,  yet  authority  to  draw  checto  oa  snch 
fund  in  fiivor  of  otbm  cannot  be  presumed, 
and  the  evidence  shows  that  the  checks  ac- 
tually paid  gave  notice  on  their  face  tiiat 
they  were  to  others  than  appellee;  and,  as 
we  have  seen,  appellant  was  possessed  of 
the  means  of  knowing  that  Tamblin  ft  Tamb- 
lln were  in  tact  performing  unauthorised 
acte,  and  wrongfully  diverting  and  appro- 
priating appellee's  mon^.  We  think  the 
circumstances  such  as  to  pnt  appellant  vpon 
Inquiry,  and  that,  ff  not  actually  known, 
knowledge  of  the  trust  Character  <a  tiie  fund, 
of  the  fact  and  extent  of  appdle^  interest 
therein,  of  Tamblin  A  Tamblln's  Insolvency, 
and  of  their  wrongful  appropriation  of  ap- 
pellee's money,  must  all  be  Imputed  to  ax^ 
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pellant;  and.  If  bo,  regardless  of  tbe  want  of 
other  notice  or  of  demand  previooB  to  appel- 
lee'i  answer,  appellant  la  liable  a*  liaTlng, 
It  its  own  peril,  entered  tbe  deposit  of  ap- 
pellee's numey  to  the  credit  of  TambUn  A 
i:&mblln,  and  of  having  thereafter  not  onlj 
participated  Ln  Ita  onautborlzed  appropria- 
tion to  tbe  octent  of  the  Items  heretofore 
noticed,  bat  also  of  haTlng  permitted  and 
enabled  Tamblln  ft  Tamblin  to  wrongfully 
divert  or  appropriate  the  remainder  to  appel- 
lees entire  Joss.  See  Bank  t.  Moore,  79  Fed. 
TOK,  2S  0.  a  A.  ISO;  Pearce  t.  DIU  (Ind. 
Siqi.)  48  N.  m  788;  6  Bncy.  Law  &  Proce- 
dure p.  530,  par.  "e":  BTans  v.  Evans  (Iowa) 
48  N.  W.  029;  et  anthotitlet  heretofore  cl^ 
ed. 

We  c(Hiclade,  therefore,  that  no  reversible 
error  Is  shown  in  the  court's  rulings  on  de- 
murrer, or  apon  the  introdoction  of  evidence, 
or  in  the  charges  given,  In  the  refusal 
of  special  instroetlonB  proicnting  different 
theories. 

Soma  empha^  la  given  in  the  briefs  to 
tbe  fact  that  appellee  appeared  In  the  court 
having  Jurisdiction  of  the  bankruptcy  case 
of  Tamblin  &  TambUn.  and  tho-e  set  up 
the  matter  he  presents  In  this  suit,  notwith- 
standing which.  It  is  Insisted,  said  court  de- 
creed contrary  to  appellee's  contention.  As 
to  this,  we  think  it  sufficient  to  say  that,  ex- 
clusive of  the  amount  appellant  was  requir- 
ed to  pay  into  the  registry  of  the  bankrupt 
court,  the  trust  fund  In  appellant's  poeses- 
Blon,  and  to  which  appellee  had  right  to  re- 
sort, Is  perhaps  sufficient  to  support  appel- 
lee's recovery  herein.  Besides,  if  the  evi- 
dence could  be  construed  as  supporting  such 
plea,  appellant  has  not  pleaded  tbe  Judg- 
moit  referred  to  in  bar,  which  would  be 
necessary  in  order  to  give  appellant  the  ben- 
efit suggested. 

Believing  that  the  evidence  supports  the 
material  all^ations  of  appellees  special  an- 
swer or  croBS-actlon,  and  that  no  reversible 
error  has  been  shown,  It  is  ordered  that  all 
asBlgnments  of  error  be  overruled,  and  that 
the  Judgment  of  tbe  district  court  be  af- 
flnned. 


AVOOATO  et  aL  V.  DELI/  ARA  et  ux.* 

(Court  of  01^  Appeals  of  Texas.    Nor.  4, 

1903.) 

PARTNBR8HTP  —  IMPLIED      CONTRACT  —  BVI- 
DBNCB  —  INBTRnCTIONB  —  APPEAL  —  AB- 
SENCa  or  BTATEMENT  OP  FACTS. 

1.  Where  on  appeal  there  is  no  statement  of 
facts,  alleged  error  in  refuslnr  to  charge  that 
tiiere  was  no  evidence  of  an  Implied  contract 
of  partnersh^  is  not  reviewable. 

2.  Defendant  dnded  that  there  had  been  a 
partoenhip  between  the  parties,  and  the  court 
iiutmcted  that  If  a  partnership  was  formed 
lo  ItalT.  and  thereafter  dissolved,  and  at  a 
later  date  the  parties  performed  acts  from 
whldk  an  Implied  agreement  of  paztnmhip 
Bight  be  drawn,  then  a  partnership  existed; 


Hcbwrtiis  d«nied  December  X  1N8,  and  mit  of 
ciror  denied  br  Sapreme  Court. 


but  in  the  next  paragraph  Instmeted  l^t  no 
verdict  could  be  fonnd  in  favor  of  plaintiffs 
unless  there  whs  an  express  agreement  to  form 
a  partnership.  Held,  that  deiendaut  could  not 
complain  of  the  charge,  the  latter  portion  being 
In  his  tevor,  and  the  fact  of  a  prior  partnership 
being  a  circumstance  from  which,  with  othw 
facts,  a  partnership  might  be  ImpUed. 

Appeal  from  District  Court.  Bl  Paso  Coun- 
ty; J.  &L  Gogglo,  Judge. 

Action  by  Eugene  Del!'  Ara  and  wife 
against  Leonardo  Avocato  and  others.  From 
a  judgment  In  favor  of  plaintiff  defendants 
appeal.  Affirmed. 

J.  M.  Dean  and  R.  V.  Bowden.  for  appel- 
lanta.   Patterson  &  Wallace,  for  appellees. 

FLT,  J.  ODhls  is  an  action  Instituted  by 
Antonia  Dell'  Ara  and  her  husband,  £ugene 
Deir  Ara,  against  Leonardo  Avocato,  £.  P. 
Avocato,  and  H.  W.  Austin,  for  the  dissolu- 
tion of  a  partnership  alleged  to  exist  between 
Antonia  Dell'  Ara,  formerly  Antonia  Avo- 
cato, and  the  two  Avocatoa.  and  to  compel 
an  accounting  and  division  of  the  partner- 
ship effects.  The  partnership  was  denied  by 
appellants.  The  cause  was  tried  by  Jury, 
aM  resulted  In  a  verdict  and  Judgment  for 
appellees  for  one-third  of  the  partnership 
property,  after  deducting  therefrom  certain 
sums  paid  out  by  appellants.  Austin  was 
brought  Into  the  suit  because  of  a  vendor's 
lien  held  by  him  against  certain  real  estate 
belonging  to  tbe  partnership,  and  Antonia 
Deir  Ara  recovered  her  portion  of  such  real 
estate  subject  to  said  lien.  This  appeal  was 
perfected  by  Leonardo  Avocato  and  B.  P. 
Avocato.  During  tbe  last  term  of  this  court 
the  statement  of  facta  was  stricken  from  the 
record  because  not  filed  within  10  days  after 
adjournment  of  the  term  of  the  trial  court 
at  which  tbe  cause  was  tried.  This  la  a  sec- 
ond appeal  of  this  case,  the  decision  on  tbe 
former  appeal  being  found  In  07  S.  W.  296w 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  In  refusing  to  charge 
tbe  Jury  that  there  was  no  evidence  of  an 
Implied  contract  of  partnership,  and  they 
would  therefore  consider  only  whether  an  ex- 
press contract  of  partnership  was  establish- 
ed. There  being  no  statement  of  facts,  the 
assignment  of  error  Is  without  any  basis,  and 
must  necessarily  fall. 

The  same  rule  will  apply  to  the  second  as- 
signment of  error.  It  Is  not  possible  to  as- 
certain that  the  charge  as  to  the  purpose  for 
which  certain  testimony  was  admitted  was 
Injurious  to  appellanta.  Tltere  are  Instnncos 
where  It  is  not  only  proper,  but  essential,  to 
restrict  tbe  purpose  and  effect  of  c«*taln  tes- 
timony that  is  allowed  to  go  before  a  Jury. 

In  tbe  sixth  paragraph  of  the  charge  the 
court  instructed  the  jury  that  If  a  partner- 
ship was  formed  In  Italy  between  the  par- 
ties, and  thereafter  tbe  partnership  was  dis- 
solved, and  at  a  later  date  they  did  and 
performed  acta  from  which  an  implied  agree- 
ment of  partnership  might  be  drawn,  then  a 
partnership  existed.   In  the  following  parn- 
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gTRj)h  the  Jury  was  Instnicted  that  no  verdict 
could  be  toand  In  faTor  of  appellees  nnlesa 
an  ezpren  agreement  to  form  a  partnradilp 
waa  proved.  An  implied  partnership  between 
the  partlea  did  not  depend  niion  the  exM- 
enee  of  a  ^or  exiveas  contract  of  partner- 
ship, altiiongb  the  fact  of  tiie  ^latence  of  the 
latter  might  be  a  drcanurtauce  from  which. 
In  cmijnnctlon  with  other  facti.  a  partnership 
might  be  Implied.  Sorely  appellants  have  no 
gronnd  to  complain  of  the  diarge.  We  can- 
not pass  upon  the  assignment  Intelligently 
without  a  statement  of  facts. 

All  the  remaining  assignments  of  error  de- 
pend for  th^  Tltality  upon  a  statement  of 
factSk  and,  there  b^g  none,  cannot  be  ans- 
talned. 

The  Judgment  la  affirmed. 


SLOAN  T.  KINO. 

(Court  of  Civil  Appeals  of  Texas.   Nov.  18. 
190S.) 

BOUNDARIES— ACTION  TO  SSTABUSH-LIinTA- 
TIONS— BURDEN  OP  PROOP— STIPULATION— 
DEPRNSE  OF  INNOCENT  PURCHASER— CALXj 
IN  DBBD-PAROL.  BVIDBNCB-^HISBIBIUTT. 

1.  lo  an  action  to  establioh  a  boundary,  the 
burden  of  establishinK  the  defense  of  Umlta- 
tious  is  on  the  defendant. 

2.  In  an  action,  to  establish  a  bonndsry,  the 
parties  sdmitted  that  they  had  title  to  their 
respective  lands  as  described  in  their  deeds,  ex- 
cept in  so  far  as  the  same  might  be  defeated  hj 
the  agreed  boundary  line  alleged  bj  plaintiff, 
and  In  so  far  as  the  land  In  controversy  might 
be  recovered  nnder  pleas  of  limitations.  Httd, 
that  this  sgreement  eliminated  the  defense  of 
Innocent  purchaser. 

3.  The  Bsreement  did  not  preclode  the  parties 
from  showing  the  real  bonndarles  of  the  lands 
conveyed  by  tbdr  common  source  of  title. 

4.  Where  the  uncertainty  in  the  otlls  in  a 
deed  does  not  arise  on  the  face  of  the  instru- 
ment, but  only  when  the  effort  Is  made  to  ap- 
ply them  to  the  land,  parol  evidence  is  admis- 
sible to  dispel  the  uncertainty. 

5.  An  flinbijrtuty  In  the  description  in  a  deed, 
srisitiK  wlien  it  is  sought  to  apply  the  descrip- 
tion to  the  property,  may  be  corrected  in  on 
action  to  eotablisb  a  boundary,  and  a  resort  to 
equity  Is  unnecessary. 

Appeal  from  District  Court,  San  Saba 
County;  Clarence  Martin,  Jud^e. 

Action  by  J.  L.  King  against  J.  A.  Sloan. 
Judgment  for  plaintiff,  and  defendant  ap* 
peals.  Affirmed. 

See  69  S.  W.  541. 

Rector  &  Brown,  for  appellant  P.  M.  Fa- 
ver  and  W.  M.  Allison,  for  appellee. 

FISHES,  a  3.  Tbla  Is  a  suit  brongbt  by 
the  appellee.  King,  against  the  appdbint, 
Sloan,  to  establish  the  boundary  line  between 
them  of  the  lands  reflectively  owned  by 
each  of  the  parties.  Verdict  and  Judgment 
below  were  rendered  In  favor  of  the  plaintiff, 
establishing  the  line  In  controversy  In  accord 
with  his  theory,  as  set  out  and  described  In 
his  petition. 

Plaintiff,  In  bis  petition,  alleges  that  prior 
to  the  year  18G2  Wm.  Thaxtou  was  the  own- 


er In  fee  simple  of  a  tract  of  land  Situated 
on  the  south  bank  of  the  San  8al»  river, 
known  as  survey  No.  61,  patented  to  the 
heirs  of  F.  Eggera;  that  In  said  year  ot  18G2 
Tbaxton  conveyed  45  acrest  Indodlng  other 
lands,  off  of  the  north  end  of  said  F.  ESggers 
survey,  64.  to  J.  W.  King,  the  faUwr  of  this 
plaintiff,  which  46  acres  was  subsequently 
conveyed  by  J.  W.  King  to  i^alntlff;  that 
afterwards  Wm.  Tbazton  conveyed  tlie  resl* 
due  of  the  Eggws  tract  to  Banty  and  Hoot», 
being  the  south  part  of  tbn  Eggers  survey, 
64;  that  the  boundary  lines  of  these  divi- 
sions begin  at  a  atone  mound  on  the  bank  of 
the  San  Saba  river,  from  which  a  live  oak 
bears  thence  aoutb,  77  eas^  200  varas,  to  a 
stone  mound,  from  whl<di  a  mesqnlte  bears 
north,  11  wMt,  7  vans,  and  thence  niHrtb,  57 
east,  975  varas,  to  a  stake  In  the  east  line  of 
survey  fH,  ftom  which  a  mesqnlte  bears 
north,  11  west,  7  varas;  that  this  line  has 
weU-deflned  bearings,  and  la  marked  and 
Identlfled  on  the  ground;  that  there  are  some 
dl8crepan«k!s  In  the  matter  of  description  In 
the  deeds  from  Tbazton  to  King  and  to  Ban- 
ty and  Hoover,  and  that  while  the  land  was 
owned  by  King,  Banty,  and  Hoover,  the  line 
as  above  described  was  agreed  upm  aald 
parties  aa  the  boundary  line  between  their 
several  tracts;  that  said  agreed  line  waa 
thereafter  acted  upcm  and  reoo^ilced  by  the 
parties  as  tba  dividing  line  of  the  land  that 
eadi  reflectively  bought  from  Tbaxton.  It 
appears  that,  after  the  Une  was  agreed  upon, 
Hoovw  and  Banty  oonv^ed  to  one  Flem- 
mlng,  who  thereafter  oonv^ed  to  the  app^ 
lant,  Sloan.  Sloan,  In  his  answer,  pleaded 
"Not  guilty."  and  denied  the  agreed  bound- 
ary, and  alleged  that  he  was  a  purchaser  In 
good  telth,  without  notice  of  such  agreed 
line,  and  that  be  claimed  the  land  In  contro- 
versy by  virtue  of  the  thrasb  five,  and  t^ 
years'  statutes  of  limitations,  and.  In  effect, 
claimed  that  Uie  true  line  betweon  his  land 
and  King's  should  commence  at  the  stone 
mound  200  varas  trota  the  rlv^r,  and  from 
thence  run  north,  40  east,  to  the  northeast 
owner  of  survey  64,  Instead  of  north,  57 
east,  to  a  stake  In  the  east  line  of  survey  U4, 
as  claimed  by  the  plaintiff. 

On  the  question  of  boundary,  the  real  con- 
troveniy  betweoi  the  partleB  la  whettier  the 
evidence  shows  an  agreed  boundary,  or 
whether  the  dividing  line  between  them 
should  be  established  from  the  stone  mound 
coma-,  200  varas  from  tbe  rlvw,  on  a  course 
north,  57  east,  to  a  stake  in  the  east  Une 
of  survey  64,  from  which  a  mesqnlte  beers 
north,  11  west,  7  varas,  as  contended  by 
plaintiff,  or,  as  contended  by  the  dtfendant, 
the  line  should  run  from  tbe  200-vara  stone 
mound  comer  from  the  river,  north,  40  east, 
to  the  nwthwest  cwner  of  survey  64. 

The  facts  show  that  Wm.  Thaxton  was 
common  source.  The  field  notes  of  the  deed 
from  Thaxton  to  King,  so  far  as  relate  to 
the  line  In  controversy,  call  to  run  north, 
67  east,  from  tbe  200-vara  stone  mound  cor- 
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from  tiM  river,  967  nrat,  to  a  stake  In 
the  eoDtb  line  of  snzrey  No.  65.  set  for  the 
nortbeast  comw  of  No.  84.  from  which  a 
mesqnlte  hetin  south,  60  east,  6  Taras.  The 
deed  firam  King  to  Hoovtf  calls  to  ran  from 
the  corner  200  Taras  from  the  river,  north. 
87  east,  to  the  place  of  beginning.  Tbe  be- 
giitning  call  in  the  deed  to  Hoover  calls  to 
eommence  at  the  northeast  comer  of  sar- 
rey  64,  at  a  stone  motind,  from  which  a  mes- 
qulte  bears  nortb  11  vams.  There  la  evi- 
dence to  tbe  effect  that,  wben  Tbaxton  sold 
to  Klns>  he  went  upon  the  ground  and  snr- 
TeTed  the  line,  and,  to  smne  extent,  marked 
the  same  on  the  conrse  nmnlng  north,  67 
east,  from  tbe  comer  200  varas  from  tbe  I 
river  to  a  point  on  the  east  line  of  survey 
64;  and  there  la  some  evidence  In  tbe  record 
indicating  that  be  there  established  the 
stone  mound  identified  by  the  mesqnlte  bear- 
ing tree,  which  Is  called  for  as  north,  11 
west,  7  varas.  The  evidence  in  the  record 
tends  to  show  that  he  did  not  run  the  line 
on  the  course  contended  for  by  the  defend- 
ant, and  did  not  establish  the  comer  of  the 
land  conveyed  to  King  and  Hoover  at  the 
northeast  comer  of  survey  64.  The  evi- 
dence warrants  the  conclusion  by  tbe  Jury 
that  he  never  ran  that  line,  nor  establlsbed 
tbat  comer,  but  that  be  did  in  fact  run  and 
establlBb  the  dividing  lines  between  bim  and 
King  on  tbe  course  north,  67  east;  and  tbere 
la  evidence  of  bis  footsteps  found  upon  tbe 
ground,  tending  to  show  that  tbere  was 
where  be  actually  eatftbllshed  the  line.  Evi- 
dently the  confusion  In  the  call  in  tbe  field 
notes  in  the  conveyance  from  Tbaxton  to 
King  and  from  Tbaxton  to  Hoover  suggest- 
ed to  these  parties  tbe  propriety  of  estab- 
lishing by  agreement  tbe  Hue  between  them. 
And  we  find  as  a  fact  that,  while  King  and 
Hoover  were  the  owners  of  the  land,  they 
did  a^ree  upon  tbe  line  as  claimed  by  tbe 
plaintiff,  and  tbat  such  agreement  was  act- 
ed nptm.  The  line  so  agreed  upon  la  prac- 
tically and  almost  Identically  tbe  same  line  ! 
tbat  was  establlsbed  by  Thaxton,  nmnlng 
on  tbe  coTUve  nortb,  67  east,  from  tbe  cor- 
ner 200  vans  from  the  river. 

The  court,  in  Its  cha^e.  submitted  to  the 
Jury  the  question  as  to  the  existence  of  the 
agreed  line,  and  authorized  them  to  deter- 
mine the  boundary  line  in  question,  lude* 
pendent  of  the  agreement,  submitting  to 
them  the  nsoal  rales  for  tbe  ascertainment 
and  establishment  of  boundaries,  and  sub- 
mitted tbe  defense  of  limitation  and  inno- 
cent purchaser. 

It  Is  contended  by  appellant  that  the 
eonrf  B  chaise  was  not  full  enough  upon  the 
■nhJect  of  limitation;  tbat  tbe  Jury  sbould 
have  been  directed,  la  so  many  words,  to 
return  a  verdict  in  favor  of  the  defendant, 
if  they  found  for  him  on  tbe  issue  of  limita- 
tion. The  cbai^  of  the  court  upon  this 
subject  did  practically  present  this  issue  to 
tiw  Jury,  and.  If  the  charge  was  not  as  full 
MM  wtobed  hj  tbe  appellant  an  additional  In- 
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stractlon  sbould  have  been  asked,  which 
was  not  done. 

It  is  also  contended  by  the  appellant  that 
the  defense  of  limitation  was  established. 
Tbere  is  aome  evidence  In  the  record  tending 
to  establish  this  Issue  In  favor  of  tbe  de- 
fendant, but  we  cannot  say,  from  an  In- 
spection of  the  testimony  bearing  upon  this 
subject  that  it  was  auffldent  to  satlsQr  tbe 
Jury  and  court  that  tbe  defendant  or  his 
vendor,  Flemmlng.  was  in  actual  possession 
of  the  land  In  controversy.  Tbere  Is  a  cimfu- 
Bion  and  uncertainty  In  tbe  evidence  upon 
this  subject  and  we  are  Inclined  to  Uie 
opinion  that  the  Jury  had  tbe  right  to  reach 
the  conclusion  that  tbe  defmdant  had  not 
by  satisfactory  evidence,  establlsbed  the  ftict 
tbat  he  and  his  vendor,  Flemmlng,  were  in 
possession  of  the  land  in  controversy  for  the 
length  of  time  required  lav.  The  bur- 
den was  upon  the  defendant  to  estabUsb  tUs 
issue,  and.  In  the  confused  condition  of  the 
testimony  upon  tbe  subject,  the  Jury  were 
well  authorized  to  reach  tbe  eondnslon  that 
the  evidence  of  possession  was  not  satisfac- 
tory. 

It  Is  next  contended  by  the  appellant  that 
he  was  entitled  to  a  verdict  and  Judgment  on 
the  issue  of  pnrcbaser  In  good  faith;  It  be- 
ing contended  that  when  he  purchased  the 
land,  be  did  so  without  notice  ot  the  agreed 
boundary.  Tbe  record  contains  this  admis- 
sion: "It  was  admitted  by  each  party  here- 
to tbat  the  parties  have  tiHe  to  their  re- 
spective lands,  as  described  In  their  deeds, 
respectively,  except  In  so  far  as  the  same 
may  be  defeated  by  the  agreed  boundary  line 
alleged  by  plaintiff  to  have  been  establldied 
and  agreed  on  by  and  between  plalntlflrs  fa- 
ther and  vendor,  J.  W.  King,  and  defendant's 
remote  vendor,  O.  W.  Hoover,  and  except  in 
so  far  as  the  land  in  controversy,  up  to  the 
line  described  in  defendant* a  tltie  deeds,  may 
be  recovered  under  the  three  or  five  or  ten 
years*  plea  of  limltetlon."  According  to  our 
view,  this  agreement  eliminates  the  defense 
of  innocent  purchaser.  But  If  we  are  mis- 
taken in  our  constraction  of  this  agreement 
as  to  the  issues  Involved  in  tbe  case,  then 
we  are  clearly  ot  the  opinion  tbat  the  evi- 
dence did  not  authorise  a  verdict  in  ftivor  of 
the  appellant  upon  tills  issue.  It  dom  not 
appear  from  the  evidence,  independent  of  the 
recitals  contained  In  ^peUanfs  deed,  that 
be  paid  a  valuable  consideration  for  tiie  land; 
but,  if  it  could  be  conceded  that  he  did.  it 
is  clear  from  the  facts  that  he  is  chaii^eable 
with  notice  of  the  existence  of  the  line  con- 
tended for  by  appellee.  The  agreed  line 
which  is  contended  for  by  appellee  Is  prac* 
tically  located  along  the  same  line,  nmnlng 
north,  57  east,  which  line  was  marked  and 
identified,  according  to  tbe  evidence  In  the 
case.  This  agreed  line  Is  consistent  with  the 
established  line  called  for  in  the  field  notes. 
If  the  testimony  of  the  plalnUflTs  wlthesses 
is  to  be  believed,  the  evidences  of  identity  of 
tbe  existence  of  this  line  are  so  fixed 
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tbat  the  rabseqnent  pnrdiMW  from  one  of 
ttae  parties  would  be  charged  with  notice  of 
Its  exlBtence,  or*  In  other  worda,  the  Jtiry 
were  anthor^ed  to  readi  the  conclasloii,  In 
passing  upon  the  Issue  of  Innocent  pnrchas- 
er,  tbat  the  line  called  lor  was  so  prominent 
Sloan,  the  subsequent  pundiaaer,  most 
have  known  of  Its  existence,  or  could  hare 
ascwtalned  it  by  tbe  exodse  of  a  reasonaMe 
effort  to  do  sa  As  said  before,  the  court  did 
submit  the  issue  to  the  Juiy  of  Innocent  pur- 
chaser, and  we  are  of  the  oplnlcHi  that  the 
evidence  was  suflldent  to  authorise  Uie  ver- 
dict of  the  Jury  against  aroellant  upon  this 
question. 

It  is  contended  by  appellant  that  the  ques- 
tion of  boundary  <tliat  is,  as  to  the  ezlstoice 
of  the  true  dividing  line  betweot  King  and 
Hoover,  as  established  the  calls  In  the 
field  notes)  was  eliminated  by  virtue  of  the 
agreemmt,  and  that  therefrae  the  court 
should  not  have  instructed  on  the  subject  of 
boundary.  It  is  also  contended  that,  accord* 
Ing  to  the  previous  decision  of  this  court  on 
the  forma  appeal  of  this  case,  the  court 
erred  In  submitting  the  plaintiff's  theory  as 
to  the  boundary  and  dividing  line  between 
him  and  defendant,  because  tlie  line  should 
be  established,  ruxining  from  the  200-varas 
comer  fivm  the  river,  north,  40  east,  to  the 
northeast  CMner  of  survey  No.  04.  Doubt- 
less, when  the  case  was  here  before,  and 
when  we  applied  the  doctrine  announced  In 
Anderson  v.  Stamps,  19  Tex.  460,  we  were 
laboring  under  the  impression  that  the  north* 
east  comer  of  64  was  Indubitably  establish- 
ed, and  that  the  evidence  of  the  footsteps  of 
the  surveyor  did  not  Indicate  that  he  went 
to  a  different  place^  such  as  Is  shown  to  be 
the  case  in  the  evidence  b^cve  us  In  this 
record.  In  our  opinion,  the  evidence  does  not 
clearly  estabtldi  the  existence  of  the  north- 
east comer  of  surv^  64;  but  th«e  Is  no  dis- 
pute or  controversy  about  the  existence  of 
the  comer  200  varas  from  the  river,  and  from 
that  comer  there  Is  a  call  In  the  deed  to  King 
running  north,  57  east,  which  is  corroborated 
and  identified  to  some  extent  by  a  marked 
Une  made  by  Thaxton  on  that  course  when 
tiiat  call  was  made.  We  do  not  place  the 
same  construction  upon  the  agreement  which 
has  Just  been  stated,  limiting  ttie  issues  to 
be  submitted  the  trial  court,  as  contend- 
ed for  by  the  appellant  In  our  opinion,  the 
question  of  boundary,  under  that  agreement, 
was  still  in  the  case,  and  It  was  a  proper 
Issue  for  the  court  to  snbndt  to  the  Jury. 
The  agreement  states  tliat  "It  is  admitted 
that  the  parties  have  title  to  their  respective 
lands  described  In  their  deeds,  except  In  bo 
far  as  the  same  may  be  defeated  by  agreed 
boundary,"  etc.  We  do  not  understand  this 
to  mean  tbat  either  party  would  be  preclud- 
ed from  offering  testimony  tending  to  show 
the  real  boundaries  of  the  lands  conveyed  by 
Thaxton.  Therefore  we  are  of  the  opinion 
that  It  was  proper  for  the  trial  court  to  sub* 
mlt  the  qccstion  <tf  boundary  to  the  Jury. 


Andanon  v.  Stanqw,  19  Tvk.  464;  Beast  v. 
Donald.  84  Tex.  653,  19  &  W.  196,  and  Cola- 
man  County  Stewart  (Tax.  Oiv.  J^>D.)  66 
8.  W.  380.  and  like  cases,  announce  the  cor- 
rect doctrine,  that  the  caUs  in  the  field  notes 
of  ft  aurv^  cannot  be  controlled  by  parol 
evidence  of  the  existence  of  objects  which 
are  not  called  fw;  that  the  boundaries  are 
to  be  determined  and  ascert^ed  from  some 
of  the  calls  of  the  grant;  and  Uiat  imuoI  evi- 
dence, excC4;>t  in  actions  to  correct  mistake. 
Is  not  admissible  to  correct  a  calL  But  this 
mle  does  not  ap{dy  when  the  evidence  of 
extraneous  facts  and  surrounding  circum- 
stances is  simply  in  aid  of  a  call  found  In 
the  field  notes,  when  the  purpose  is  by  sodi 
evidence  to  remove  an  ambignlly,  and  to  de- 
tomine  which  of  two  cr  more  cooflleting 
calls  shall  prevail.  This  is  made  apparent  in 
the  cases  of  Booth  t.  Upshur,  26  Tex.  71,  and 
Duren  v.  J^sberry,  26  Tex.  617,  where  in 
each  case  Andown  v.  Stamps  Is  explained. 
The  uncertainty  or  ambiguity  in  the  calls  of 
the  deed  from  Thaxton  to  King  and  from 
Thaxton  to  Hoover  did  not  arise  upon  the 
face  of  these  Instraments.  but  arises  when 
the  effort  Is  made  to  apply  them  to  the  land 
intended  to  be  conveyed.  In  ai^lylng  the 
calls  contained  in  ttiese  deeds,  it  is  found 
that  the  call  for  the  northeast  comer  of  sur^ 
vey  (14  conflicts  with  the  call  for  course  and 
distance  9TS  varas  north.  ST  east,  from  the 
known  corner,  200  Toras  from  the  rirer. 
The  Jury  adopted  the  last  call  as  the  onv 
rect  and  controlling  one,  acting  evidently  up- 
on Uie  theory  tiut  the  call  tax  the  northeast 
comer  of  survey  64  was  a  mistake,  and  we 
have  no  doubt  as  to  the  correctness  of  this 
conclusion. 

There  la  no  evidence,  as  said  befne,  that 
Thaxton,  in  locating  and  surveying  the  land 
Intended  to  be  conveyed,  ever  ran  the  line 
from  the  comer  200  varas  fimn  the  river  on 
the  course  north,  40  east,  to  the  northeast 
comer  of  surrey  64,  and  there  estebUshed  a 
comer,  as  contended  for  by  appellant  But 
there  Is  evidence  to  the  effect  that,  from  the 
comer  200  varas  from  tbe  river,  he  ran  a 
line,  and  marked  the  same  on  the  course 
mxtht  67  east,  and  estebUshed  a  comer  on 
the  east  line  of  survey  64;  and,  such  being' 
the  case,  we  have  oTldence  of  his  footsteps 
which  is  consistent  witii  the  call  in  tiie  grant, 
and  which  may  be  considered  as  evidence 
Identifying  this  call,  and  giving  to  it  a  su- 
periority over  the  call  tot  the  northeast  cor- 
ner of  survey  64.  Oliver  v.  Mahon^,  61 
Tex.  612. 

In  the  esse  of  Jolmson  t.  Archibald,  7S 
Tex.  102,  14  a  W.  267.  22  Am.  St  Kep.  27, 
the  present  Chief  Justice  of  the  Supreme 
Court  uses  tbta  lanRuage:  "If  the  calls  In 
a  grant,  when  applied  to  the  land,  correspnnd 
with  each  other,  parol  evidence  is  not  ad- 
missible to  vary  them  by  showing  that  In 
point  of  fitct  they  are  not  the  calls  of  the 
surrey  as  actually  made,  but  if,  when  so 
applied,  tbej  disclose  a  latrat  ambiguity  (that 
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la  to  say.  If  tb^  conflict  with  aacb  otber),  ■ 
tlien  extrinsic  erldence  may  be  resorted  to, 
bi  cpider  to  determine  tbe  conflict,  and  show 
the  land  actually  Intended  to  be  embraced 
by  tbe  calla  ol  the  survey.   Certain  calls. 
sDcb  as  tor  natural  objects,  marked  lines, 
and  coraera,  being  less  likely  the  result  of 
mistake.  In  tbe  absence  of  other  evidence, 
prevail  over  calla  for  course  and  distance. 
Bat  tbe  smrey  actxully  made  Is,  in  legal 
contemplation,  the  true  survey,  and  It  Is  al- 
ways competent  to  show  by  any  legal  evi- 
dence  where  the  lines  were  In  fact  found 
upon  the  ground.   It  follows,  therefore,  that 
whenever  the  evidence  Is  sufficient  to  In- 
duce the  belief  that  tbe  mistake  is  In  the 
call  for  the  natural  or  artificial  objects,  and 
Qot  In  the  call  for  course  and  distance,  tbe 
latt^  will  prevail,  and  the  former  will  be 
disregarded."   This  doctrine  Is  recognized  In 
(Iregg  V.  Hill,  82  Tex.  409,  17  S.  W.  838;  j 
i:uoD  V.  Hunter,  62  Tex.  588;  Booth  v.  Up- 
shur, 2S  Tex.  65;   Duff  v.  Moore,  68  Tex.  | 
:;71,  *S.  W.  530;  LUly  v.  Blum,  70  Tex.  710,  j 
*i  S.  W.  279;   Oliver  v.  Mahoney,  61  Tex.  | 
tjl2;  Jones  v.  Andrews,  62  Tex.  660;  Jones  | 
V.  Bargett,  46  Tex.  201;   Shelton  v.  Bone  i 
'fTez.  Civ.  App.)  26  S.  W.  225;  Busk  v.  Mang-  { 
ham  CTex.  Civ.  App.)  37  S.  W.  469;   Robin-  | 
son  V.  Doss,  53  Tex.  506;  Castleman  v.  Pou-  j 
ton,  51  Tei.  87;  Hubert  v.  Bartlett's  Heirs, 
9  Tex.  103;   Blgham  v.  McDowell,  69  Tex. 
106,  7  S.  W.  31S;  Aransas  Pass  Colonization 
Co.  T.  Pllppen  (Tex.  Olv.  App.)  29  S.  W.  813; 
.\rambuia  r.  Sullivan,  80  Tex.  618,  16  S.  W. 
436;  and  Green  t.  Bums  (Tex.  Glv.  App.) 
29  S.  W.  517.   In  many  of  tbe  cases  cited, 
course  and  distance  were  made  to  prevail 
over  objects  found  upon  tbe  ground,  as  called 
for  in  tbe  field  uotes.   This  upon  tbe  theory, 
as  so  frequently  stated  in  some  of  the  cases, 
rhat  when  the  facts  and  surrounding  circum- 
stances indicate  that  course  and  distance  is 
tbe  most  reliable  of  the  two  calls,  and  that 
the  call  for  the  object  was  by  a  mistake, 
tbe  latter  will  be  made  to  yield  to  the  for- 
mer. 

The  suggestion  is  made  by  the  appellant 
that  in  an  action  merely  to  establish  bound- 
ary, or  in  trespass  to  try  title,  an  uncertainty 
or  ambiguity  cannot  be  removed,  or  the  fact 
of  a  mistake  corrected;  that  an  equitable 
action  to  correct  tbe  mistake  is  necessary  in 
order  for  the  court  to  inquire,  into  it  This 
position  is  not  tenable.  Nearly  all  of  the 
cases  cited  were  actions  of  trespass  to  try 
title,  in  which  no  element  of  mistake  was 
pleaded,  and  there  the  correction  was  per- 
mitted, or.  In  other  words,  the  Jury  were 
authorized,  from  the  facts  proven,  to  reacb 
the  conclusion  tliat  a  mistake  was  made  in 
one  of  the  calls.  But  we  regard  the  question 
as  definitely  settled  in  this  state.  In  Coffey 
T.  Hendricks,  66  Tex.  677,  2  S.  W.  47,  which 
was  an  action  of  trespass  to  try  title,  the 
court  on  the  last  page  of  tbe  opinion,  says: 
"The  admission  of  the  testimfmy  of  the  sur- 
rtfjm  ia  complained  of  in  the  seventh  as- 


signment of  error.  This  testimony  was  mere- 
ly to  tbe  fact  that  the  field  notes  In  the 
deed  from  Davis  to  Roberts,  if  corrected  «o 
as  to  read  north,  4  west  Instead  of  north, 
40  west  would  embrace  the  land  in  contro- 
versy. With  that  deed  In  evidence,  the  testi- 
mony, we  tiiink,  was  admissible."  It  was 
also  held  In  Williamson  v,  Simpson's  Ex'rs, 
16  Tex.  442;  Berry  v.  Wright  14  Tex.  273; 
Loving  V.  Corcoran,  26  Tex.  03;  Urqubart  v. 
Burleson,  6  Tex.  513;  Hughes  v.  Sandal,  26 
Tex.  164— which  were  actions  of  trespass  to 
try  title,  that  mistakes  In  the  calls  could  be 
corrected.  In  the  case  of  Arambula  v.  Sul- 
livan, supra,  which  was  an  action  of  tres- 
pass to  try  title,  evidence  was  offered  for  tlie 
purpose  of  showing  that  there  was  a  mis- 
take in  the  deed  in  the  call  for  certain  lots 
and  their  width.  Tbe  court  held  the  evi- 
dence admissible,  and  said:  "The  evidence 
was  intended,  we  presume,  not  to  reform  or 
correct  tbe  deed,  but  to  aid  in  rightly  Inter- 
preting the  descriptions.  The  object  was,  or 
should  have  been,  to  ascertain  tbe  Intention 
or  understanding  of  the  parties  at  the  time 
of  tbe  execution  of  the  deed,  as  well  as  tbe 
true  meaning  of  tbe  description  of  the  prem- 
ises therein  read  in  the  light  of  the  sur- 
rounding  circumstances,  as  they  really  ex- 
isted at  the  time.  Any  facts  consistent  with 
either  of  tbe  descriptions  contelned  In  tbe 
deed  tliat  would  show  or  tend  to  show  that 
intention,  or  what  land  or  bow  much  was 
Intended  to  be  conveyed,  would  seem  to  be 
relevant  to  the  issue  in  case  of  a  latent  am- 
biguity like  the  present,  where  the  deacrlp- 
tlona,  though  not  uncertein  on  the  face  of 
the  deeds,  became  so  when  attempted  to 
be  applied  to  the  land  conveyed,  as  It  really 
existed  at  tbe  time.  Slkes  v.  Shows,  74  Ala. 
382:  Truett  v.  Adams,  66  Cal.  218  [5  Pac. 
86]."  This  court  In  tbe  case  of  Green  v. 
Bums,  29  &  W.  548.  which  was  an  action 
of  trespass  to  try  title,  and  where  It  was  ex- 
pressly contended  that  in  such  an  action  the 
mistake  or  error  could  not  be  shown,  said: 
"An  ambiguity  such  as  this  may  be  ex- 
plained or  removed  in  actions  of  trespass  to 
try  title  without  being  pleaded,  or  without 
the  aid  of  a  court  of  equity,  based  upon 
pleading  raising  the  issue;"  and,  in  addition 
to  the  authorities  already  noticed,  we  dted 
Bangston  V.  Plcklns,  46  Tex.  101,  where  the 
rule  is  clearly  stated,  and  Cox  v.  Hart,  145 
V.  S.  377,  12  Sup.  Ct  962,  38  L.  Ed.  741. 

The  verdict  of  the  jury  and  tbe  judgment 
of  tbe  court  established  the  line  running  on 
the  course  north,  57  east,  to  tbe  northwest 
corner  of  tbe  J.  W.  FlemmIng  pre-emption; 
and  the  Judgment  Is  to  the  effect  that  the 
appellee,  King,  recover  all  of  the  Eggers  sur- 
vey 64  lying  north  and  west  of  the  line  as 
above  described.  In  view  of  the  line  assert- 
ed by  the  plaintiff  in  Ms  petition,  and  the 
verdict  of  the  jury,  and  tbe  judgment  of  the 
court  in  describing  tbe  land  which  the  plain- 
tiff ahould  recovCT,  we  do  not  consider  that 
It  is  necessary  that  we  sliould  e^Tesi  our 
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TlewB  as  to  what  rule  shonld  goTern,  In  or- 
der to  close  the  survey;  but,  If  It  were  nec- 
essary to  pass  upon  this  subject,  we  think 
the  mle  furnished  In  the  case  of  George  v. 
Thomas,  16  Tex.  88,  67  Am.  Dec.  612»  would 
authorize  the  marked  line  to  be  prolonged 
OD  a  course  and  distance  running  from  the 
northeast  comer  established  by  the  verdict 
of  the  jury  to  the  northeast  comer  of  sur- 
rey No.  64,  in  order  to  close  the  survey. 

We  have  considered  all  the  questions  rais- 
ed in  appellant's  assignments,  and  think  that 
none  are  well  taken.  Judgment  affirmed. 


McGUIOAN  T.  GAINES  et  aL 
(Supreme  Court  of  Arkansas.   Nov.  14.  1903.) 

RKFORHATION  OF  INSTRUHENTS-UISTAKK- 
QUANTUM  OF  BVIDBNOB  —  SUFFICIENCY  — 
MARRIED  WOMEN— CONVETANCBS  BT— I4A> 
BILITY  ON  COVENANTS. 

1.  In  a  suit  to  reform  a  written  instrument 
against  the  will  of  one  of  the  parties  thereto, 
thongli  reformation  may  be  decreed  when  the 
mistake  is  shown  by  parol  evidence  alone  and 
on  conSicting  testimony,  yet  it  should  not  be 
done  in  such  cases  except  where  the  evidence 
shows  clearly  and  conclusively  that  Justice  re- 
quires it 

2.  To  entitle  the  parties  to  a  deed  to  a  ref- 
ormation thereof  on  the  ground  of  mistake.  It 
must  be  clearly  shown  that  the  mistake  was 
common  to  both  parties,  and  that  the  deed,  as 
executed,  expressed  the  contract  as  onderstood 
by  neither. 

8.  On  the  issue  of  mistake  in  the  description 
of  a  deed,  evidence  examined,  and  htld  insufB- 
cient  to  so  conclusively  establish  the  fact  of 
mistake  as  to  Jostffy  a  reformation. 

4.  A  married  woman,  being  given  by  statute 
fall  power  to  sell,  convey,  and  contract  in  ref- 
erence to  her  separate  property,  is  bound  by 
the  covenants  in  her  deeds  to  snch  property. 

Appeal  from  Garland  Chancery  Court;  A. 
Curl,  Special  Chancellor. 

Action  by  William  McGuigan  against  W. 
H.  Gaines  and  othm,  which  was  trans- 
ferred to  the  chancery  court.  From  a  de- 
cree for  defendant,  plaintiff  appeals.  Re- 
versed. 

On  the  9tli  day  of  February.  1891,  W.  H. 
Gaines  and  others  executed  and  dellvoed  to 
Wm.  McGnlgan  a  deed  conveying  to  bim 
certain  land  In  Garland  county,  tcr  which 
land  McChiigan  paid  the  sum  of  94.600.  The 
land  conveyed  Is  described  in  the  deed  as 
follows,  to  wit:  'The  southwest  qnartw 
of  the  northwest  quarter,  the  southwest  frac- 
tional quarter,  the  south  half  of  the  south- 
east quarter,  and  the  norUiwest  quarter  of 
tiie  southeast  quarter,  an  of  section  18  in 
township  three  0)  south,  range  eighteen 
west,  containing  three  hundred  and  seven- 
teen and  for^-one  hundredths  acres,  more  or 
less,  except,  however,  the  right  of  way  ot 
the  Hot  Springs  Railroad  and  the  following 
described  parcel  ot  land  In  the  said  north- 
east quarter  of  the  sonOieast  quarter  of 
said  section  eighteen,  used  as  a  graveyard. 


V  t.  Sm  RefonnaUon  of  IiutnUDeQtt,  vol.  42,  Cent 
CMit  I  74. 


to  wit"  Then  follows  a  particular  descrip> 
tion  of  ttie  graveyard  tract,  wlilch  it  is  un- 
necessary to  set  out  here.  The  land,  as  de- 
scribed in  tbe  deed,  was  divided  by  Gulpba 
creek.  From  8  to  14  acres  of  the  land  lay 
west  of  the  creek,  while  the  remainder  lay 
east  of  it  But  this  land  west  of  tbe  creek 
did  not  belong  to  tbe  parties  who  conveyed 
to  McGuigan,  for  It  had  been  sold  to  one 
Nlckles  some  20  or  3D  years  before  the  deed 
to  McGuigan  was  executed.  In  1S&4  Mc- 
Guigan brought  this  action  In  the  circuit 
court  to  recover  damages  for  a  breach'  of 
the  covenants  contained  In  his  deed  on  ac- 
count of  the  fact  that  plaintiffs  did  not  own 
the  land  described  In  the  deed  which  lay 
west  of  Gulpha  creek.  To  this  complaint 
the  defendants  filed  an  answer  and  eross- 
complalnt.  In  which  they  alleged  that  they 
Informed  plaintiff  at  the  time  of  the  pur- 
chase and  before  the  delivery  of  the  deed 
that  they  did  not  own  the  land  west  of  Gul- 
pha creek;  that  the  same  had  been  sold 
and  conveyed  to  Nlckles  by  their  atfcestor 
many  years  before;  and  that  they  did  not 
intend  to  sell  or  convey  that  land,  and  that 
tbe  plaintiff  wen  knew  that  this  was  so,  and 
that  it  was  Included  In  the  deed  by  mistake 
of  tbe  draftsman  who  drew  the  deed.  There 
does  not  appear  to  have  t)een  any  reply 
filed  to  this  cross-complaint,  but  the  allega- 
tions thereof  were  treated  as  denied,  and 
the  case  was  transferred  to  the  chancery 
court,  and  heard  and  decided  on  those  issues. 
Tbe  special  chancellor  who  decided  the  case 
found  that  the  land  west  of  Gulpha  creek 
was  included  In  the  deed  by  mistake,  and 
that  the  deed  in  this  respect  did  not  ex- 
press the  intention  of  the  parties.  He  there- 
upon rendered  a  decree  reforming  the  deed, 
from  which  decree  plaintiff  appealed. 

Wood  &  Henderson,  for  appellanL  Greaves 
&  Martin,  for  appellees. 

RIDDICK.  J.  (after  stating  the  facts). 
This  action  was  brought  by  tbe  plaintiff  to 
recover  damages  for  breach  of  the  covenants 
contained  In  bis  deed  executed  to  him  by  the 
d^endants.  Tbe  defendants  admit  the  ex- 
ecution ot  tbe  deed,  bat  allege  that  by  tbe 
mistake  of  the  attorney  who  drew  the  deed 
be  failed  to  except  from  the  conveyance  eer^ 
tain  land  west  of  Gulpha  creek,  mentioned 
In  the  statonoit  of  fticts,  which  defendants 
did  not  own,  and  for  the  loss  of  which 
plaintiff  now  uks  damages.  They  allege 
that  idalntlff  welt  knew  that  defendants  did 
not  intend  to  convey  this  land  west  of  the 
credE,  and  tiiey  therefore  ask  that  the  deed 
be  reformed  so  as  to  conform  to  the  Inten* 
tlon  of  the  parties  thereto. 

Tbe  question  involved  In  the  case  Is  not 
so  much  one  ot  law  as  It  is  one  ot  fhct  The 
party  alleging  the  mistate  has  undertaken 
to  prove  it  by  parol  evidence  only.  The  law 
bearing  on  that  point  Is  well  settled.  There 
is  no  doubt  that  a  court  of  equity  may  m> 
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form  a  written  Instniment  wbere,  on  sc* 
c-ouot  of  mutual  mlHtake,  the  InstnmieDt 
does  not  reflect  tbe  intentloD  of  the  parties 
thereto,  and  it  may  do  00  although  the  mis- 
take be  proved  by  parol  eTldence  only.  But 
in  BQCb  cases,  where  tbe  court  is  asked  to 
reform  a  written  contract  against  the  will 
of  one  of  the  parties  thereto,  a  court  must, 
as  a  matter  of  common  prudence,  proceed 
with  caution,  and  will  decree  a  reformation 
oaly  wliere  the  evidence  ehowa  clearly  and 
concIuslTely  that  justice  requires  It.  "In 
DO  case,"  says  Mr.  Bishop^  "will  a  court  de- 
cree an  aiteratlou  In  the  terms  of  a  duly 
executed  written  contract,  unless  the  proofs  ; 
are  full,  clear,  and  decisive.  Mere  prepon-  | 
derance  of  evideoce  is  not  enough.  Tbe  mis-  ; 
take  must  appear  beyond  reasonable  con-  { 
trorersy."  Bishop  on  Contracts,  8  708.  j 
These  words  of  tbe  author  are  well  sup- 
ported by  the  adjudged  cases.  But,  though 
the  mistake  must  be  clearly  proved,  it  does 
Dot  follow  that  the  courts  must  refuse  relief 
In  all  cases  wbere  there  is  conflict  In  the 
teethDony  or  evidence,  for  it  often  happens 
that,  notwithstanding  such  conflict,  the  facts 
•  of  a  case  may  be  clearly  and  dedslveiy 
proved.  A  recent  decision  by  the  Ck>urt  of 
Appeals  of  New  York  has  gone  even  far- 
ther, and  holds  that  relief  may  be  granted 
oven  though  tbe  facts  be  not  established  be- 
fond  a  reasonable  doubt  Soutliard  v.  Cur- 
ley.  134  N.  Y.  148,  31  N.  B.  SSO,  16  L.  R.  A. 
^1.  30  Am.  St.  Rep.  642.  Bat  this  cue 
seems  to  be  opposed  at  least  to  the  reason- 
ing of  many  other  cases,  and  there  Is  room 
for  doubt  as  to  whether  It  Is  a  sound  expo- 
sition of  the  law  outside  of  th-'  state  of  New 
York.  Take,  for  Instance,  the  statement  of 
Judge  Story  in  United  States  v.  Monroe,  S 
Siason,  577,  Fed.  Cas.  No.  15.835.  "In 
cases,"  he  said,  "of  asserted  mistakes  in 
written  instruments,  it  is  not  denied  that  a 
ronrt  of  equity  may  reform  the  instrument; 
hot  BQCb  a  court  Is  very  slow  to  exercise 
fDch  an  authority,  and  it  requires  the  clear- 
est and  strongest  evidence  to  establish  tbe 
mistake.  It  Is  not  sufficient  that  there  be 
Nme  reason  to  presume  a  mistake;  the  evi- 
dence must  be  clear,  unequivocal,  and  de- 
cisive." This  statement  of  tbe  law  by  Judge 
Story  has  been  frequently  quoted  and  ap- 
proved by  tbe  courts.  It  has  been  twice  ap- 
proved by  this  couri.  Now,  while  Judge 
Story  does  not  expressly  state  that  the  mis- 
take must  be  established  beyond  a  reason- 
able doubt,  he  uses  language  which  carries 
the  same  Idea,  He ,  says  that  a  court  of 
egui^  tai  such  cases  requires  "the  dearest 
and  strongest  evidence"  to  establlsb  the  mis- 
take; that  the  evidence  must  be  "clear,  un- 
equivocal, and  dedsiva"  But  bow  can  this 
be  so  If  the  evidence  is  such  as  to  leave  on 
the  mind  of  the  chancellor  a  reasonable 
doabt  as  to  wbetber  a  mistake  Is  proved  or 
not?  But,  waiving  that  point,  tbe  decisions 
are  qoite  unanimous  in  requiring  that  the 
mistake  should  be  clearly  established.  The 


reason  that  underlies  these  decisions  is  a 
very  plain  one,  for,  if  written  contracts  could 
be  overturned  by  a  mere  preponderance  of 
parol  evidence,  then  they  would  be  of  little 
more  value  than  a  parol  contract  There  Is  a 
further  reason  In  cases  affecting  deeds  and 
other  contracts  concerning  conveyances  of 
land.  The  law,  to  obviate  the  confusion  and 
micertaloty  arising  from  trusting  such  mat- 
ters entirely  to  the  memory  of  witnesses,  re- 
quires that  such  contracts  shall  be  put  iu 
writing  In  order  to  be  binding.  But  the  bene- 
ficial effect  of  these  statutes  would  be  to  a 
large  extent  nuUlAed  If,  when  such  contracts 
are  reduced  to  writing,  they  could  be  easily 
set  aside  on  parol  evidence.  The  reasons  that 
forbid  that  a  written  contract  should  be 
overturned  by  a  mere  preponderance  of  pa- 
rol evidence  are  so  clear  and  convincing  that 
there  is  on  that  point  no  conflict  in  the  de- 
cisions. Sector  V.  Collins,  46  Ark.  167,  55 
Am.  Rep.  671;  Camall  v.  Wilson,  14  Ark. 
482;  Northwestern  Ins.  Co.  v.  Nelson,  103 
U.  S.  549,  26  U  Ed.  436;  2  Pomeroy,  Equity 
Jurisprudence,  5  859;  2  Warvllle  on  Vend- 
ors <2d  Ea.)  ii  779-781. 

In  order  to  prove  their  all^ation  that 
there  was  a  mistake  in  the  deed  delivered 
by  them  to  the  plaintiff,  the  defendants  have 
Introduced  the  testimony  of  four  witnesses. 
Two  of  these  witnesses— Mr.  Williamson  and 
bis  wife— are  interested,  and  parties  to  the 
suit;  and  two  of  them  are  not  interested 
in  the  action.  Opposed  to  the  testimony  of 
these  witnesses  is  the  testimony  of  the  plain- 
tiff, his  wife,  and  his  two  daughters.  The 
wife  was  competent  as  a  witness  to  some  of 
the  facts,  she  having  acted  to  some  extent  as 
an  agent  of  her  husband  In  making  the  pur- 
chase. All  of  these  four  persons  testify  to 
facts  which  tend  to  show  that  *o  far  as 
plaintiff  was  concerned,  there  was  no  mis- 
take, and  that  the  deed  reflects  the  contract 
as  plaintiff  understood  it  The  testimony 
of  the  witnesses  for  plaintiff  are  supported 
by  tbe  testimony  of  ills  attorney,  who,  being 
called  to  the  stand  by  the  defendants,  testl- 
fled  that  the  deed  was  drawn  In  accordance 
with  the  agreement  between  the  parties  ns 
he  understood  it;  that  be  knew  nothing 
about  tbe  contention  of  defendants  that  the 
land  west  of  tbe  creek  should  have  been  ex- 
cluded until  this  controversy  arose.  The 
deed  appears  to  have  been  executed  with 
some  care,  and  it  expressly  excepts  from  the 
conveyance  a  graveyard  containing  about  an 
acre  of  land,  and  also  the  right  of  way  of  a 
railroad  which  had  been  built  across  the 
land.  Now,  the  quratlon  occurs,  why,  If  these 
parties  deemed  It  necessary  to  make  an  ex- 
press exception  in  the  deed  on  account  of 
the  graveyard  and  the  right  of  way,  they 
should  deem  It  unnecessary  to  do  so  In  the 
case  of  the  land  west  of  the  creek,  a  tract 
many  times  larger  than  the  graveyard  tract 
One  of  the  defendants  has  undertaken  to  an- 
swer this  by  saying  that  be  did  not  know 
that  the  southwest  quarter  of  section  18,  in 
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which  ttie  land  west  of  the  creek  was  located,  | 
was  a  fnctioBal  quarter,  aa  shown  by  the  gov-  | 
eminent  surrey,  and  that  he  supposed  thai  ' 
the  word  "f ractlonal"  that  appeared  In  the.  ^ 
deed  deacrlptlve  of  that  quarter  section  r^ 
ferred  to  the  exclusion  of  this  tract  which 
he  Intended  to  exc^t  from  the  conveyance.  [ 
Aa  these  parties  were  probably  not  learned 
In  the  law.  thia  statement  may  be  true;  but 
the  explanation  la  not  altogether  satlsfac-  ; 
tory,  for  he  says  that  he  Informed  plaintiff 
of  the  fact  that  the  tract  beyond  the  creek 
must  be  excepted,  and  that  be  did  this  In  the 
office  of  the  attorney  who  drew  the  deed.  [ 
Now,  this  attorney  testified  that  be  knew 
nothing  of  the  intended  exception,  nor  does 
the  defendant,  or  either  of  them,  assert  that 
be  was  informed  of  the  ftict  that  this  land 
was  to  be  excepted.    It  Is  plain  that  defend-  ] 
ants,  or  smne  one  for  them.  Informed  the  | 
draftsman  that  the  graveyard  tract  and  the  | 
right  of  way  were  to  be  excepted,  but  It  ; 
seems  that  they  made  no  mpntton  to  him  [ 
about  the  exception  of  the  much  larger  tract  ' 
beyond  the  creek.    The  fact  that  his  atten- 
tion was  not  called  to  It  tends  to  contradict  , 
the  tesHmooy  of  the  defendants  that  this 
matter  was  discussed  in  his  office  about  the  i 
time  the  deed  was  being  prepared. 

We  have  not  undertaken  to  set  out  all 
the  testimony,  for  It  is  unnecessary  to  do  so. 
Some  of  It  goes  strongly  to  support  the  con- 
tention of  defendants.  Indeed,  we  are  in- 
clined to  believe  that  the  weight  of  evidence 
lies  on  that  side,  but,  as  before  stated,  that 
Is  not  sufficient 

It  Is  not  claimed  that  any  fraud  was  per^ 
petrated  In  this  case,  and  to  entitle  the  pai^ 
ties  to  reform  a  deed  on  the  gi-ouud  of  mis- 
take merely  it  most  be  clearly  shown  that 
the  mistake  was  common  to  both  parties, 
and  that  the  deed  as  executed  expresses  the 
contract  as  understood  by  neither.  18  Ehicy. 
Plead.  &  Prac.  781.  We  are  not  fully  con- 
vinced that  this  Is  true  In  this  case.  The 
state  of  the  evidence  Is  such  as  to  leave  ns  in 
grave  doubt  about  It,  and  after  a  consider- 
atlon  of  it  we  are  of  the  opinion  that  the 
reformation  asked  by  defendants  should  be 
denied. 

Rome  of  the  defendants  are  married  women, 
and  the  further  contention  Is  made  for  them 
that  a  married  woman  Is  not  bound  by  the  <x>v&- 
nants  In  her  deed.  This  was  the  rule  at  com- 
mon law,  and  may  still  apply  where  the  land 
conveyed  belongs  to  the  husband,  and  the 
wife  Joins  In  the  deed  merely  for  the  purpose 
of  barring  dower  and  homestead  rtgbts.  But 
under  our  statute  the  wife  has  now  full 
power  to  sell,  convey,  and  contract  In  refer- 
ence to  her  separate  property,  and  we  see 
no  reason  why  an  excejitlon  should  be  made 
In  respect  to  covenants  In  her  deeds.  To 
hold  that  she  could  not  make  covenants  In 
respect  to  the  title  of  real  estate  sold  by  her 
would  to  some  extent  embarrass  her  In  sell- 
ing It.  We  find  in  the  statute  nothing  that 
Juatifles  such  an  exception,  and  we  an  there- 


fore of  the  oplolon  that  this  contratlon  Is  not 
well  taken.  Sidway  v.  Nichol.  62  Ark.  148, 
S4  &  W.  K29;  8  A.  &  E.  Ency.  Law,  163. 

This  action  was  transferred  to  the  chan- 
eery  court  on  motion  of  the  defendants,  with- 
out objection  from  plalntlfT,  and  there  la  now 
no  reason  why  It  should  not  be  finally  dis- 
posed of  in  that  court  The  value  of  the 
land  for  the  loss  of  which  plaintiff  aska 
damages  Is  small,  and.  Id  oar  opinion,  does 
not  exceed  $100.  The  decree  will  be  re- 
versed, and  the  cause  remanded,  with  an 
order  that  a  decree  be  rendered  in  tevor  of 
plaintiffs  for  that  amount. 


RBSn^S  et  ftl.  T.  8LADB. 

(Supreme  Court  of  Arkansas.  Nov.  14,  1903.1 

FRAUDULSNT  CONVBTANCB-HUSBAND  AND 
WIPB-CREDITORS. 

1.  A  husband  cannot  defeat  his  creditors  by 
the  purchftM  of  land  in  the  name  ol  his  wife, 
on  the  ground  that  he  owed  her,  where  she 
is  unable  to  remember  any  agreement  to  repay, 
and  neither  can  fix  any  day  on  which  she  loan- 
ed him  the  money  or  on  which  he  was  to  return 
it,  and  it  appears  that  ueitlier  cont<»npiated  its 
repayment  until  he  had  become  insolvent,  and  ' 
had  more  real  estate  than  he  was  entitled  tn 
hold  ex^npt  from  sale  under  execution. 

2.  Creditors  of  a  husband  cannot  be  defeat- 
ed in  an  action  to  set  aside  a  fraudulent  con- 
veyance of  land  by  him  to  his  wife  on  th** 
ground  that  part  of  the  purchase  price  of  thv 
land  waa  the  proceeds  of  a  aale  of  the  home- 
stead, it  appearing  that  the  property  claimed 
to  have  been  a  homestead  was  a  town  lot  never 
occupied  as  or  claimed  to  be  a  homestead  prior 
b>  its  sale. 

Appeal  from  Faulkner  Chancery  Court; 
Tbomaa  B.  Martin,  Chancellor. 

Suit  by  J.  D.  Blade  against  H.  M.  Beeves 
and  others  to  set  aside  a  conveyance  of  land. 
From  a  decree  for  plaintiff,  Reeves  and  an- 
other appeal.  AlHrmed. 

a.  W.  Bice,  for  appellants.  Q.  W.  Brace, 
for  appellee. 

BATTLE,  J.  On  the  26th  day  of  Novem- 
ber, 1892,  a.  W.  Bruce  and  others  recover- 
ed a  Judgment  before  a  Justice  of  the  peace 
of  Faulkner  county  against  H.  M.  Reeves 
for  $06.66  and  all  costa,  and  in  18d6  they 
sold  and  transferred  the  Judgment  to  J.  D. 
Slade.  On  11th  of  Decemb^,  1899,  Slade 
recovered  a  Judgment  t>efore  a  Justice  of  the 
peace  of  the  same  county  against  Reeves, 
In  a  suit  upon  the  Judgment  transferred  to 
him.  for  the  sum  of  $102.96  and  costs.  Ex- 
ecution was  issued  on  the  latter  Judgment 
by  the  Justice  of  the  peace  on  the  2lBt  of  De- 
cember, 1890,  and  a  return  of  nulla  bona 
was  made.  The  Justice  of  the  peace  then, 
at  the  Instance  of  plaintiff,  Slade,  filed  on 
the  24th  of  January,  1900.  a  certified  copy 
of  the  Judfonent  In  the  office  of  the  clerk  of 
the  Faulkner  circuit  court;  and  the  clerk  on 
the  same  day  entered  the  Judgment  In  the 
docket  for  Judgmenta  and  decrees  of  that 
court,  and  issued  on  execution  tiiereon. 
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which  was  on  the  next  day  returned  by  the 
sheriff,  "Unsatisfied,  not  finding  any  prop- 
erty to  levy  on." 

On  the  26th  of  Jannarr.  1800.  J.  D.  Slade 
conuuenced  a  suit  In  the  Faulknra:  chancery 
court  against  EL  M.  Reeves,  Dora  Reeves, 
his  wife,  George  Doneghey,  D.  O.  Horton, 
and  A.  J.  Witt,  alleging  in  his  complaint,  in 
addition  tq  the  facta  already  stated,  that  H. 
Bf.  Reeves  had  purchased  certain  177  acres 
ot  land  in  Fanlkner  county,  and  caused  his 
vendors  to  convey  the  same  to  his  wife. 
Dora  Reeves,  for  the  purpose  of  defrauding 
his  creditors,  and  espedally  the  plaintiff, 
and  asking  that  the  deed  to  Mrs.  Reeves  be 
set  aside,  and  that  the  lauds  thereby  convey-  ; 
ed  be  sold  to  satisfy  his  Judgment.  Reeves  j 
and  his  wife  filed  separate  answers,  in  which  ; 
they  deny  fraud,  and  allege  that  Reeves  was  ' 
Indebted  to  his  wife  in  the  sum  of  $385.  | 
and  owned  in  the  town  of  Oonway  a  certain 
town  lot,  which,  was  his  homestead;  that  he 
conveyed  this  lot  to  Mrs.  Mallnda  King  and 
her  adult  children  In  part  payment  of  the 
purchase  money  for  the  lands  In  controversy, 
valuing  the  lot  at  S500  and  the  lands  at 
$800;  that,  Reeves  having  paid  the  taxes  ; 
then  due  upon  the  lands,  amounting  to  | 
¥11.76.  this  sum  was  deducted  from  $300.  tbe 
balance  of  the  purchase  money,  and  Mrs. 
Reeves  executed  her  note  for  $288.24,  the  re- 
mainder; and  that  thereupon,  on  the  13th 
day  of  January,  1896.  he  caused  tbe  Kings  | 
to  convey  the  lands  to  Mrs.  Reeves  for  the 
purpose  of  paying  his  Indebtedness  to  her.; 
"Upon  the  maturity  of  the  note  given  by 
Mrs.  Reeves,  suit  was  instituted  on  it  by  the 
Kings;  they"  seeking  a  Judgment  in  per- 
sonam, and  the  foreclosure  of  a  vendor's  Hen 
upon  the  lands.  'TThis  action  progressed  to 
a  decree,"  which  Reeves  paid  with  money 
borrowed  from  the  Bank  of  Conway  on  his 
note,  ai>on  which  D.  O.  Horton  and  W.  W. 
Martin  were  auretleB.  When  the  last-men- 
tioned note  became  due.  Reeves  paid  It,  using 
his  money  and  $250  borrowed  from  defend- 
ant Doneghey  oo  a  note  executed  by  him  as 
principal,  and  D.  O.  Horton  and  A.  J.  Witt, 
as  sureties,  to  whom  (Horton  and  Witt)  he 
and  Mrs.  Reeves  executed  a  mortgage  on  the 
177  acres  of  land  to  secure  them  against  loss 
on  account  of  their  suretyship.  The  note  to 
Doneghey  Is  due  and  unpaid. 

After  hearing  the  evidence  adduced  by  all 
of  the  parties,  the  chancery  court  ordered 
and  decreed  that  the  177  acres  conveyed  by 
the  Kings  be  sold  to  satisfy  the  indebted- 
ness of  Reeves  to  the  plalntitT,  subject  to 
tbe  mortgage  in  favor  of  the  defendant 
Doneghey;  and  Reeves  and  his  wife  appeal- 
ed. 

Tbe  lands  in  controversy  were  purchased 
and  paid  for  with  the  property  of  H.  M. 
Beeves.   No  other  proQeirty  except  his  was 


used  In  paying  for  them.  But  it  Is  said  tL^ 
he  caused  the  lands  to  be  conveyed  to  h., 
wife  in  payment  of  $385  that  he  owed  her 
for  money  which  she  had  permitted  him  to 
use  for  several  years  as  liis  own,  without 
any  agreement  to  repay  it  She  says  that 
she  does  not  remember  of  any  agreement  to 
repay.  Neither  she  nor  Reeves  undertakes 
to  fix  any  day  on  which  she  loaned  him  the 
money,  or  on  which  he  was  to  return  it.  In 
fact,  neither  of  them  seems  to  hare  con- 
templated Its  repayment  until  after  G.  W. 
Bruce  and  others  had  recovered  a  Judgment 
against  him,  and  until  he  had  become  In- 
solvent, and  had  acquired  more  real  estate 
than  be  was  entitled  to  bold  exempt  from 
sale  under  execution,  when  he  sought  to 
place  all  tils  property  In  the  name  of  bis 
wife  for  the  express  purpose  of  repaying 
money  long  used,  as  before  stated.  With- 
out a  further  statement  of  facts,  It  is  suffi- 
cient to  say  that  the  chancery  court,  in  our 
opinion,  did  not  err  In  finding  that  the  con- 
veyance of  the  lands  In  controversy  to  Mrs. 
Reeves  was  fraudulent. 

But  appellants  contend  that  the  town  lot 
conveyed  by  Reeves  to  the  Kings  In  ex- 
cbnuge  was  his  homestead,  he  being  at  the 
time  a  married  man  and  a  resident  of  this 
state;  that  It  was  not  subject  to  the  lien  of 
any  Judgment  or  decree  of  any  court,  or  to 
sale  under  execution,  or  other  process  there- 
on, except  those  mentioned  In  the  Constitu- 
tion; and  that  no  conveyance  thereof  by  him 
can  be  legally  set  aside  because  It  was 
fraudulent  as  to  creditors.  Be  this  as  It 
may.  he  has  never  occupied  the  lands  In 
controversy.  They  have  never  been  bis 
homestead.  But  on  the  contrary  he  was, 
before  and  at  tbe  time  the  Kings  conveyed 
to  Mrs.  Reeves,  and  thereafter  has  been,  re- 
siding on  a  town  lot  which  he  purchased 
and  paid  for  with  a  horse  and  wagon,  and 
caused  to  be  conveyed  to  his  wife,  subject  to 
a  certain  mortgage.  The  facts  show  that  he 
never  intended  to  hold  the  lands  as  a  home- 
stead, nor  does  be  claim  to  have  held  them 
as  such.  The  question  is  not  whether  he 
could  convey  his  former  homestead  to  the 
Kings,  but,  could  he  convey,  or  cause  to  be 
conveyed.  In  fraud  of  ills  creditors,  the  177 
acres  of  land  which  he  purchased  from  the 
Kings?  When  he  purchased  them,  they  be- 
came as  his  other  real  estate,  subject  to  sale 
under  execution  against  him  so  long  as  they 
do  not  constitute  his  homestead;  and,  the 
title  to  the  same  being  taken  In  the  name  of 
his  wife  for  the  purpose  of  defrauding  cred- 
itors, they  are  subject,  in  equity,  to  the 
same  burdens  in  favor  of  creditors  which 
they  would  have  borne  if  they  had  been 
conveyed  to  Reeves  himself.  Bennett  v. 
Hutson,  33  Ark.  762,  768. 

Decree  affirmed. 
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RANDALL  t.  SANDERS. 

iSnpreme  Coart  of  Arkansas.    Nov.  14,  1903.) 

TRESPASS— PLBADINO-DESCRIPTION  OF  PROP- 
BRTY— SUFFICIENCY-JUDGMENT  —  DEFECTS 
CURED— WANT  OV  VERIFICATION. 

1.  In  trespan  to  real  property  It  ia  not  neces- 
nrjr  that  the  complaiot  contain  a  particular  de- 
scription of  the  close  on  which  the  trespass  was 
committed,  in  the  absence  of  any  statute  re- 
quirinK  such  a  description. 

2.  Under  the  express  proTisions  of  Sand.  & 
H.  Dig.  9  6776.  an  objection  to  a  complaint 
for  want  of  Termcatlon  cannot  be  taken  aftor 
judsmeot. 

Appeal  from  Circuit  Court,  JefferBcm  Coun- 
ty; Antonio  B.  Grace,  Judge. 

Action  by  Gleorge  W.  Saudera  against  G.  L. 
Randall.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

W.  F.  Oblemaii,  tor  appellant 

BATTLE,  J.  G.  L.  Randall  appealed  from 
a  Judgment  by  default  rendered  by  the  Jef- 
t&Kon  circuit  court  In  an  action  against  him 
by  George  W.  Sanders,  upon  the  following 
complaint  (omitting  caption): 

•'Comes  the  plalntifT,  Geo.  W.  Sanders,  and 
for  cause  of  complaint  states:  That  he  la 
now,  and  was  on  the  18tb  day  of  July,  1898, 
the  owner  and  in  actual  possession  of  the 
following  land  and  dwelling  bouses  situated 
thereon,  to  wit:  The  fractional  east  half  of 
lot  three  in  block  thirty-nine,  Tanneblll  and 
Owens  Addition  to  the  city  of  Pine  Bluff, 
Ark.,  commencing  at  a  point  one  hundred 
feet  from  the  northwest  comer  of  said  lot 
three;  thence  running  south  one  hundred 
and  llfty-four  feet;  thence  northeast  along 
with  side  of  right  of  way  of  St.  Louis  Sonth- 
western  Railroad  to  a  point  due  east  from  be- 
ginulng;  thence  west  to  the  point  of  begin- 
ning. The  said  dwelling  boose  was  worth 
one  hundred  and  fifty  dollars.  That  on  said 
29th  day  of  July,  1S<J9,  said  defendant  will- 
fully And  without  the  consent  or  knowledge 
of  the  plaintiff,  but  under  some  fictitious  or 
pretended  claim,  entered  upon  said  prem- 
ises, and  caused  said  dwelling  house  to  be 
torn  down,  cut  and  destroyed  the  Inmb^  to 
said  house,  thereby  rendering  It  entirely 
worthless.  That  said  defendant  committed 
the  further  trespass  upon  said  premises  by 
cutting  and  destroying  the  fence  inclosing 
the  same,  and  destroying  all  of  the  fruit  trees 
growing  and  belonging  to  said  plaintiff  upon 
said  premises.  Plaintiff  states  that  said  de- 
fendant tore  down  and  destroyed  said  house 
while  he  was  away  at  work,  leaving  his 
household  furniture  and  all  of  his  clothes  and 
provisions  exposed  to  the  weather,  and  other- 
wise damaging  the  same.  Plaintiff  further 
states  that  defendant  by  his  wrongful  tear- 
ing down  and  destroying  said  house  and  fruit 
trees  and  fence  inclosing  said  premises,  and 
leaving  his  furniture  and  other  household 
goods  ont  in  the  weather  as  aforesaid,  has 

1[  t.  Bm  FleRdlDB,  TOL  39,  Ce&L  Di|.  If  1U8,  1460. 


damaged  him  in  the  sum  of  five  bnndred  dol- 
lars. Wherefwe  he  iwaya  Jn^ment"  etc. 

Appellant  says  the  complaint  was  Insoffl- 
clent  to  Bttstaln  the  Judgment  becaose  the 
description  of  the  land  npon  wliicb  tlie  tres- 
pass was  committed  is  too  vagne  and  uncer- 
tain. The  ai^dency  of  the  description  may 
depend  upon  tbe  slse  and  shape  oi  the  lot  and 
the  location  of  tbe  rallroAd  upon  It  But  this 
Is  not  an  action  tor  tbe  recoroy  of  land,  but 
for  damages  caused  by  trespasses.  It  would 
be  better  pleading  to  give  a  particular  de- 
scription of  tbe  close  on  wbicb  tbe  trespasses 
were  committed,  but  fbere  bdng  no  statute 
requiring  such  description,  it  may  be  omit- 
ted. The  complaint  is  sufficient  without  It 
Swerdferger  t.  Hopkins,  67  Tt  186,  SI  AtU 
163;  Whitaker  t.  Forbes,  68  N.  0.  228;  Jjx- 
kln  T.  Taylor,  6  Kau.  4Si;  SuIliTan  t.  CUem- 
ents,  1  Ookk  261;  Metsger  v.  Post  44  N.  J. 
Law,  74,  43  Am.  Bep.  3il;  Osgood  T.  Oreen, 
80  N.  H.  216. 

The  complaint  in  question.  If  true,  shows 
that  the  appellee  hod  a  cause  of  action.  The 
appellant  by  his  failure  to  plead,  adndtted  It 
to  be  true.  It  la  sufficient  to  sustain  tbe 
Judgment  by  default  Hallock  t.  Jaudln,  34 
Cal.  167, 174. 

The  complaint  was  not  Terlfled,  But  the 
statute  provides  that  **no  objection  shall  be 
taken  after  Judgment  to  any  pleading  for  tbe 
want,  or  defect  in,  tbe  verification."  tend. 
&  H.  Dig.  S  5n6. 

Judgment  affirmed. 


GREIEB  T.  FONTAINE  et  al. 
(Supreme  Coort  of  Arkansas.    Nov.  14,  1908.) 

BJBCTHBNT  —  COLOR   OF  TITLE  —  IMPROVB- 
HSNTS-C0MP8N8ATI0N— APPEAL— CHAN- 
CELLOR'S PINDINQS— REVIEW. 

1.  Though  a  clianceiior's  findinss  are  not  con- 
duslTe,  they  will  not  be  dlBtarbed  on  appeal 
unless  tbey  appear  to  be  clearly  against  the  evi- 
dence. 

2.  The  improvements  for  which  Sand.  &  H. 
T>lg.  S  2590,  authorizes  compensation  to  one 
holding  under  color  of  title  before  causing  pos- 
session to  be  transferred  to  tbe  real  owner  after 
judgment  in  ejectment  ere  measured  by  the  in- 
crease in  the  value  of  the  land,  and  not  their 
cost 

Appeal  from  Howard  Chancery  Court; 
James  D.  Shaver,  Chancellor. 

Action  by  Elmlra  Fontaine  and  others 
against  Joseph  Greer.  From  tbe  portion  of 
the  Judgment  adverse  to  lilm,  defendant  ap- 
peals. Affirmed. 

W.  C.  Bodgers  and  D,  B.  Sain,  for  appel- 
lant W.  D.  Lee,  for  appellees. 

BUNN,  C.  J.  This  is  an  action,  original- 
ly In  ejectment  in  the  Howard  circuit  court 
by  the  heirs  at  law  of  Jack  Sims  Fontaine, 
deceased,  against  the  appellant,  Joseph  Greer, 
for  the  recovery  of  an  undivided  balf  In- 
terest in  120  acres  of  land  lying  and  being. 

1  2.  See  Ejectment,  vol.  17,  Cent  Dig.  |  471. 
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.dtnate  Id  Howard  countr,  and  dracrlbed  In 
tibe  complfttot.  The  defendant  made  Ua  an- 
■wer  a  cross-btll,  and  moved  the  court  to 
transfer  the  canae  to  the  equity  docket,  whi<di 
was  accordingly  done,  and  tbe  plaintiffs  an- 
■wered  the  cross-bill. 

J.  D.  Fontaine  ma  the  owner  and  died 
seised  In  fee  and  possessed  of  the  tract  of 
land  In  controTersy,  having  made  a  will.  In 
which  he  devised  the  same  In  equal  parts  to 
his  wife,  Irene  Fontaine,  and  bis  Infant  son. 
Jack  Sims  Fontaine,  and  died  on  the  12th  day 
of  Febmary.  1894..  On  the  81st  day  of  July, 
1808.  Jack  Sims  Fontaine  died  without  Is- 
Boe  and  Intestate.  Irrae,  the  widow  of  J.  D. 
Fontaine,  married  ttie  appellant.  .  Joseph 
Greer,  on  the  11th  day  of  September,  1888. 
On  the  2d  day  of  March,  1899,  the  said  Irene 
sold  the  land  In  controversy  to  her  said  hus- 
band, Joseph  Greer,  for  the  sum  of  $550, 
and  delivered  to  him  her  warranty  deed 
therefor,  which  was  duly  recorded  on  the 
8th  April,  1899.  At  first,  both  parties  appear 
to  have  regarded  the  deed  from  Irene  Greer 
to  her  husband  as  conveying  the  fee  In  the 
whole  tract,  and  not  a  half  Interest  only,  or 
at  least  did  not  understand  what  was  really 
thereby  conveyed.  There  seems,  however,  to 
have  been  no  controversy  finally  over  the 
fftet  that  Joseph  Greer  took  from  bis  wife 
onlj  her  half  interest  The  whole  litigation 
was  then  resolved  into  a  contention  over  the 
amount  and  value  of  Improvements  put  on 
the  place  by  Joseph  Greer  from  the  time  he 
took  possession,  in  1898,  untlll  the  Institu- 
tion of  this  suit 

The  principal  dlfBculty  in  determining  the 
value  of  improvements  Is  in  selecting  such 
Itons  testified  to  by  witnesses  as  are  to  be 
considered  Improvements  In  the  sense  of  what 
la  known  as  the  "Betterment  Act,"  approved 
March  8,  1883  (Laws  1SS3,  p.  106).  The  de- 
fendant (appellant  here)  contends  that  he  is 
entitled  to  credit  for  every  item  set  forth  In 
the  deposition  of  W.  F.  Hill,  a  witness  for  de- 
(fendant.  These  Items  consiBt  of  work  done 
upon  the  land,  both  of  a  permanent  and 
temporary  character;  of  original  conatroctfon 
and  repairs,  amounting  to  $1,000  and  more. 
The  plaintiffs  contend  that  the  defendant  is 
entitled  to  credit  for  such  Items  as  are  named 
in  statement  end  list  attached  to  the  d^ 
oBltlon  of  W.  E.  Tlffen.  a  wltnests  for  plain- 
tiffs, fixing  the  value  of  Improvements  at 
$325.41.  The  first  section  of  the  act  referred 
to,  being  section  2590  of  the  digest  (Sand, 
ft.  H.  Dig.),  reads,  as  follows,  to  wit:  "If 
any  person,  belierixv  himself  to  be  the  own- 
er, efttier  in  law  or  equity,  under  color  of 
title,  has  peaceably  Improved,  or  shall  peace- 
ably improve,  any  land  which  upon  Judicial 
investigation  shall  be  decided  to  belong  to 
another,  the  value  of  tlie  fmprorements  made 
as  aforesaid  and  the  amonnt  of  all  taxes  paid 
on  said  land  by  such  person,  and  those  under 
whom  be  claims,  shall  be  paid  by  the  snc- 
ceasfnl  psrty  to  such  occupant,  or  oth^  p»- 
ma  under  Trbom  or  from  whom  be  entered 


and  holds,  before  the  court  rendering  Judg- 
ment In  such  proceeding  shall  cause  posses- 
sion to  be  delivered  to  such  successful  party." 
The  chancellor  found  that  more  than  half  the 
Items  of  charge  In  the  list  attached  to  W. 
F.  Hill's  deposition  were  Items  not  embraced 
within  the  meaning  of  the  said  betterment 
act.  were  not  In  fact  Improvements  contem- 
plated In  that  act.  and  the  aggregate  amount 
of  the  legal  charges  under  tlie  testimony  to 
be  $500,  the  half  of  which  owing  by  plaintiffs 
as  tenants  In  common  with  the  defendant 
This  Is  in  excess  of  the  amount  admitted  to 
be  the  true  amount  of  the  value  of  the  im- 
provements, and  this  excess  Is  $174.59.  We 
find  the  items  of  changing  and  construction 
of  road,  not  mentioned  In  the  court's  findings, 
but  the  excess  referred  to  substantially  covers 
I  the  value  of  changing  and  constructing  the 
rond.   There  are  various  Items  about  which 
we  have  grave  doubts,  especially  as  to  wheth- 
er they  come  under  the  meaning  of  Improve- 
ments or  not   The  chancellor  makes  his  find- 
ings in  round  numbers,  rather  than  in  detail. 
We  could  wish  that  he  had  adopted  the  lat- 
ter method,  as  It  would  have  been  fairer  to 
{  the  appellate  court  and  more  satisfactory 
;  to  all  parties  concerned  had  he  done  so.  A 
I  chancellor's  findings  are  not  conclusive,  it  Is 
true,  but  we  will  not  disturb  them  unless 
thej  appear  to  be  clearly  against  the  evi- 
dence.  It  is  impossible  to  reach  a  very  ac- 
curate conclusion  on  the  subject  from  the 
I  evidence  adduced,  but  the  chancellor  has 
I  done  substantial  Justice,  and  we  find  no  error 
I  In  that  regard.  Moreover,  In  addition  to  the 
I  determination  of  what  items  were  within  the 
I  purview  of  the  law,  he  had  also  the  dlscre- 
i  tlon  to  determine  the  real  value  of  each  item 
I  claimed  upon  sharply  confiictlng  testimony. 
I  In  this  matter  the  burden  was  on  the  defend- 
I  ant  to  make  out  his  case.   If  he  has  failed 
j  to  do  BO,  In  a  manner  to  be  fully  understood, 
!  the  fault  Is  his.   The  Improvements,  within 
I  the  meaning  of  the  law,  are  technically  and 
commonly  denominated  "betterments,"  and 
j  the  definition  of  the  term  "betterments"  to 
{  be  found  In  the  books  Is  "Improvements 
:  made  to  an  estate.   It  signifies  such  Improve- 
I  ments  as  have  been  made  to  the  estate  which 
j  render  It  better  than  mere  repairs.   ♦   •  • 
I  The  term  la  also  applied  to  denote  the  ad- 
{  ditlooa]  value  which  an  estate  acquires  in 
consequence  of  some  public  Improvement,  as 
j  laying  ont  or  widening  a  street,  etc.  To 
I  entitle  one  to  betterments  depends  upon  his 
bona  fide  supposition  that  he  bought  the  title 
In  fee."    "The  measure  of  the  value  of  bet- 
terments is  not  their  actual  cost  but  the 
enhanced  valne  they  impart  to  the  land,  with- 
out reference  to  the  fact  that  they  were  de- 
sired by  the  true  owner,  or  could  not  be 
profitably  used  by  hhn."  Bouvler's  Lew  Dic- 
tionary.  This  definition  Is  that  given  sub- 
stantially in  all  Jurisdictions  having  gtatutea 
like  ours.   Sometimes  we  say  the  improve- 
ments must  be  perman«it  and  not  mwely 
temporary.  The  Idea  seems  to  pertain  that 
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tbe  improvements  are  such  as  will  add  to  the 
vaTae  ot  the  land  as  it  shall  come  Into  the 
occupancj  and  use  of  the  true  owner,  for  he 
is  the  person  required  to  pay  for  them,  al- 
though th^  have  been  made  without  his 
consent  Were  any  other  rule  sought  to  be 
enforced,  betterment  acta  would  or  might 
glTe  rise  to  constitutional  questions. 

Upon  the  whole  case,  we  can  point  out  no 
error  in  the  chancellor's  flndlngs.  The  de- 
cree is  therefore  affirmed. 


MEEKER  at  aL  T.  METROPOLITAN  ST. 
RT.  00. 

(Snprame  Court  ^f  Missouri,  DlTlsion  No.  1. 

Nov.  25,  1903.) 

BTRBBT  RAILROADS— INJURIES  TO  PERSON  ON 
TRACK— NEOLIQENCB— INSTRDCTIONS— 
EVIDENCE-HARMLBSS  ERROR. 

1.  In  an  action  against  a  street  railway  com- 

SEiny  for  the  killing  of  a  child  on  its  track,  evi- 
ence  examined,  and  held  that  the  question  of 
the  company's  negligence  in  failing  to  stop  the 
car  in  time  to  have  averted  tbe  injury  after  dis- 
covering the  child's  peril,  or  which,  Iv  the  exer- 
cise of  ordinary  cure,  could  have  been  discov- 
ered, wna  for  wie  jury. 

2.  Where  tbe  petition  in  an  action  against  a 
street  railway  company  for  killing  a  child  on 
Its  track  alleged  that  the  company's  servants 
saw  the  child  on  the  track  and  approaching 
thereto  In  time  to  have  avoided  the  accident  by 
stopping  the  car,  an  instruction  that  the  com- 
pany's servants  were  not  required  to  stop  tbe 
car  until  they  saw,  or  might  have  seen  by  the 
exercise  of  reasonable  care,  that  the  child  was 
or  about  to  be  placed  in  a  position  of  peril,  was 
not  outside  of  tbe  Issues. 

8.  Tbe  servants  of  a  street  railway  company 
in  charge  of  a  car  are  required  to  atop  the  car 
when  they  see,  or  may  see  by  the  exercise  of 
reasonable  care,  that  a  child  is  in  a  position  of 
peri)  by  being  on  the  track,  or  is  about  to  be 
placed  in  sucn  peril. 

4.  The  error,  if  any,  in  excluding  evidence,  is 
cured  by  its  subsequent  admission. 

5.  The  error  in  excluding  from  a  tiypothetical 
question  asked  as  an  expert  as  to  the  space 
within  which  a  street  car  could  be  stopped  the 
element  wiiether  the  car  was  empty  was  harm- 
less where  on  cross-examination  the  witness 
testified  that  it  would  make  no  difference 
whether  tbe  car  was  empty  or  filled  with  pas- 
sengers. 

Ai^eal  from  Circuit  Court,  Jackson  Coun- 
ty; Jaa.  H.  Slover,  Judge. 

Action  by  Charles  J.  Meeker  and  another 
against  the  Metropolitan  Street  Railway 
Company.  From  a  judgment  for  plaintUte, 
defendant  appeals.  Affirmed. 

Jno.  H.  Lucas,  for  appellant.  Scarrltt 
Griffith  &  Jones,  for  respondents. 

MARSHALL,  J.  This  is  an  action,  under 
the  statute,  by  the  parents,  to  recover  $5,000 
damages  for  the  death  of  tbelr  four  \ear  old 
daughter,  Herrfetta,  caused  by  being  run 
over  by  one  of  tbe  defendant's  cable  cars  at 
the  comer  of  Summitt  ayenue  and  Twenty- 
Third  street  in  Kansas  City,  on  July  9,  1900, 
at  about  9  o'clock  a.  m.  There  was  a  Judg- 
ment below  for  the  plaintifts  for  tbe  amount 
claimed,  and  the  defraidant  appealed. 


The  negligence  charged  in  the  petition  is 
that  tbe  defendant's  servants  "saw  the  child 
upon  tbe  tracks  of  said  defendant  and  ap- 
proaching there  at  said  crossing  of  said  Sum- 
mitt and  Twenty-Third  streets  in  a  position 
of  Imminent  peril,  or  when,  by  the  exercise 
I  of  ordinary  care,  they  might  have  seen  said 
:  child  upon  said  tracks  and  approaching 
thereto  in  such  position  of  imminent  peril, 
in  time  to  have  stopped  said  train  of  cars 
and  avoided  tbe  injury  complained  of;  and, 
further,  that  tbe  operatives  of  the  cars  failed 
to  ring  tbe  bell,  or  to  give  any  notice  or 
warning  to  the  plaintitTs  daughter  of  the 
approach  of  the  car.  The  trial  developed  the 
facts  to  be  as  follows:  Summitt  avenue  runs 
north  and  south.  Twenty-Third  street  runs 
east  and  west,  and  la  60  feet  wide.  Summitt 
avenue  slopes  downward  from  tbe  north  to- 
I  wards  Twenty-Third  street  on  a  two  per 
cent,  grade,  and  is  level  where  It  Intersects 
Twenty-Third  street.  Beginning  at  the 
I  south  line  of  Twenty-Third  street,  Summitt 
'  avenue  again  slopes  towards  the  south  on  a 
grade  of  6.4  feet  to  the  100.  The  defend- 
ant has  a  double,  standard  gauge  cable  road 
on  Summitt  avenue.  The  south-bound  cars 
run  on  the  west  side  of  Summitt  avenue. 
The  train  consisted  of  two  cars— a  grip  ear 
I  and  a  trailer— and  together  the  train  was  46 
I  feet  long.  From  the  curb  line  on  the  west 
j  side  of  Summitt  avenue  at  the  south  side  at 
\  Twenty-Third  street  It  is  14  feet  to  the  east 
[  mil  of  the  south-bound  track.  The  curb  Is 
six  Inches  thick.  In  the  sidewalk  there  Is 
a  water  plug,  which  stands  10*^  feet  weat 
of  the  curb.  So  that  from  the  water  plni: 
to  the  east  rail  of  the  south-bound  track  It 
is  25  feet.  The  cars  run  at  the  rate  of  9 
miles  an  hour,  or  IS^i^  feet  a  second.  Tbe 
day  was  clear,  and  the  tracks  and  street 
were  dry.  The  locality  Is  near  the  south- 
west terminus  of  the  defendant's  road.  The 
plaintiffs  lived  on  Twenty-Third  street,  2% 
blocks  west  of  Summitt  avenue.  The  father 
la  a  barl>er,  and  was  agent  for  a  laundry, 
and  bis  place  of  business  was  on  the  west 
side  of  Summitt  avenue  about  a  block  south 
of  Twenty-Third  street.  About  9  o'clock  on 
July  9,  1900,  tbe  mother  started  with  her  lit- 
tle daughter  to  go  down  town.  When  she 
reached  the  southwest  comer  of  Summitt 
avenue  and  Twenty-Third  street,  sbe  sent 
the  child  along  the  west  side  of  Summitt 
avenue  to  take  a  bundle  of  laundry  to  her 
father's  shop,  and  told  her  when  she  re- 
turned to  wait  on  that  comer  for  her,  and 
she  went  across  Summitt  avenue  and  a  half 
a  block  east  thereof,  on  the  north  side  of 
Twenty-Third  street  to  a  grocery  store,  to 
make  some  purchases.  The  cblld  took  the 
bundle  to  her  father,  and  returned  In  safety 
to  the  southwest  comer  of  Summitt  avenue 
and  Twenty-Tblrd  street  and  stood  or  was 
"lifting  her  little  skirts  and  dancing"  at  or 
near  the  water  plug  above  described.  T*ie 
mother  completed  her  purchases  at  the  gro- 
c«7  store,  and  proceeded  to  return  for  tbs 
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child.  Sbe  walked  westwatdly  along  the 
north  side  of  Twenty-Third  street  and  when 
she  reached  the  car  tracks  on  Summltt  ave- 
nne,  on  the  north  line  of  Twenty-Third  street 
sbe  saw  her  child  dancing  on  the  sidewalk 
at  the  Bontliwest  comer  as  aforesaid.  At 
that  time  a  train  of  cars  came  along,  and 
she  had  to  stop  east  of  the  track  to  let  It 
pass.  It  ran  across  Twenty-Third  street, 
and  the  next  thing  sbe  knew  the  car  had  ran 
over  her  child  and  killed  her.  She  did  not 
see  her  child  leare  the  sidewalk  and  go  into 
the  street,  for  the  train  of  cars  was  then  be- 
tween her  and  the  child,  so  she  could  not  see 
her.  She  says  that  no  bell  was  rung  or 
warning  given  when  the  car  approached 
Tw«ity-Third  street,  and  that  the  grlpman 
was  sitting  on  the  rail  on  the  left  hand  side 
of  bis  box  In  the  grip  car,  witb  one  hand 
resting  on  the  rail  on  each  side  of  him,  and 
bis  back  towards  the  east,  and  was  looking 
towards  the  rear  of  the  car,  and  talking  to 
some  one  who  was  back  there.  All  the  wit- 
nesses for  both  the  plaintiffs  and  tbe  de- 
fendant who  saw  the  child  say  she  was  on 
the  southwest  comer  of  said  streets,  and  all 
wbo  saw  her  move  say  she  walked  from  tbe 
water  plug  across  the  sidewalk,  and  stepped 
from  tbe  curb  Into  the  street,  and  walked 
directly  eastwardly  across  Summltt  avenue 
on  a  line  with  the  south  line  of  Twenty-Third 
street.  The  grlpman  says  he  rang  his  bell 
when  he  was  opposite  tbe  Cbadwick  Flats, 
which  was  north  of  Twenty-Third  street,  and 
where  Twenty-Second  street  would  Intersect 
Summltt  avenne  If  It  was  cut  throu^,  and 
tbat  be  did  not  ring  It  any  more. 

The  grlpman  then  testified  as  follows:  "I 
was  going  south,  and  Just  as  I  entered  the 
street  I  saw  a  little  girl  standing  on  the 
corner  of  the  curbing  about  five  or  six  feet 
sontb  of  the  street  line  running  east  and 
west  She  was  standing  on  the  curb  on 
tlie  west  side  of  tbe  street  running  south, 
and  a  little  south  of  the  curb  that  went  east 
and  west  8be  was  standing  there  Just  ap- 
parently quiet,  and,  as  I  approached,  my 
car  got  very  near  (^poslte,  and  she  gave  a 
Jnmp  and  started  all  at  once,  and  I  palled 
my  brakes  as  suddenly  as  possible,  and 
brought  my  car  to  a  stop  as  quick  as  I  could 
make  It  I  had  my  car  very  nearly  opposite 
her— well.  It  lacked  probably  five  or  six  feet 
of  being  opposite— VPhen  sbe  made  the  Jump 
and  started  across  the  track,  so  I  stopped 
my  car  as  quick  as  possible.  I  tblnk  I  stop- 
ped my  car  within  twelre  or  fifteen  feet^ 
He  farther  said  he  hollered  to  her  Just  as 
she  was  running  across  the  street,  and  could 
not  remember  what  he  said.  He  further  tes- 
tified: "Q.  You  anticipated  that  sbe  would  go 
in  front  of  the  car?  A.  That  she  would  go 
in  front  of  the  car.  I  knew  the  way  she 
started  she  was  going  in  front  of  the  car 
tbe  way  it  was  going.  She  had  a  very  short 
distance  to  go,  and  I  had  a  very  short  dis- 
tance to  go,  and  It  was  Impossible  to  stop 
before  I  hit  hw;  and  the  way  she  was  going 


the  car  would  about  meet  her— hit  her— 
right  In  the  center  of  the  track.  I  know  I 
made  a  quick  stop.  I  think  I  never  made  a 
quicker  stop  than  there.  With  the  pitch  of 
the  hill  the  rule  Is  20  to  25  feet  In  stopping 
these  cars,  and  I  know  I  didn't  go  over  half 
the  space,  and  It  was  right  on  the  pitch  of 
the  viaduct  where  I  went  down  and  stopped 
my  car."  He  further  testified  that  it  was 
not  over  10  feet  after  he  struck  the  child  be- 
fore he  stopped  the  car.  The  other  testimony 
In  the  case,  however,  showed  that  the  child 
was  taken  out  from  under  tbe  rear  wheel 
on  the  east  side  of  tbe  grip  car  at  a  point 
50  to  60  feet  south  of  the  south  line  of  Twen- 
ty-Third street  and  all  the  testimony  Is  to 
tbe  effect  that  her  body  lay  across  the  east 
rail  of  the  south-bound  track. 

The  conductor  testified:  '"We  were  going 
soutti  on  Summltt  avenue  Just  at  Twenty- 
Third  street  and  we  were  almost  or  Just  at 
Twenty-Third  street  at  the  north  side,  when 
I  noticed  a  little  girl  standing  on  the  side- 
walk. I  can't  say  Just  exactly  where  we 
were,  but  I  noticed  her  standing  there,  and 
we  were  almost  to  her,  when  I  saw  her  make 
a  bound  across  the  street  east,  and  I  saw  Mr. 
Wyatt  [the  grlpman]  throw  bis  brake,  and  I 
grabbed  my  brake,  but  be  had  the  car  stopped 
liefore  I  had  more  tban  time  to  get  my  brakes 
tight" 

H.  B.  Brown,  a  passenger,  was  called  as  a 
witness  for  the  defendant  and  testified  that 
he  was  seated  In  the  next  to  the  last  seat 
from  the  rear  of  the  grip  car.  and  on  the  west 
side  thereof,  and  that  be  was  looking  at  bis 
collection  book,  and  did  not  look  np  until  the 
car  was  very  nearly  across  Twenty-Third 
street;  that  the  front  end  of  the  grip  car  was 
then  about  across  Twenty-Third  street:  tbat 
he  saw  tiie  child  about  half  way  between  the 
curb  and  the  west  rail  of  tbe  south-bound 
track  and  six  or  tight  feet  In  front  of  tbe 
car;  tliat  she  was  going  diagonally  across  the 
street;  that  the  grlpman  may  have  seen  the 
child  leave  tbe  sidewalk,  but  be  did  not  do  so 
(he  was  looking  down  at  bis  book);  that  the 
ringing  of  the  bell  attracted  his  attention  (the 
grlpman  said  he  did  not  ring  the  bell,  and 
that  the  last  time  he  bad  rung  it  was  when 
the  car  was  at  the  Cbadwick  Flats,  which 
was  a  block  north  of  tbe  place  of  the  acci- 
dent); that  he  did  not  hear  any  cries  or 
screams  before  tbe  accident;  that  tbe  body 
was  found  under  the  grip  car,  resting  on  the 
east  rail  of  tbe  south-bound  brack,  and  her 
head  towards  the  east  and  beyond  the  rail, 
and  the  wheel  resting  on  the  abdomen. 

Judith  Davis  testified  on  behalf  of  the 
plaintiffs  that  she  was  back  of  the  grocery 
store  which  stood  on  tbe  northwest  comer  of 
Summltt  avenue  and  Twenty-Third  street; 
tbat  Just  before  the  accident  she  went  to  the 
cistem  In  the  yard,  and,  looking  towards  the 
southeast  she  saw  tbe  child  atandlng  on  tbe 
southwest  comer  of  the  streets;  tbat  when 
she  first  saw  ber  sbe  was  standing  on  the 
comer;  tiiat  tlie  cblld  then  ataited  to  walk 
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directly  east  across  Summitt  avenue  towards 
the  south-bound  track;  that  at  tbat  time, 
from  her  position,  sbe  could  not  see  the  car 
approaching  from  the  north;  that  then  she 
saw  the  first  end  of  the  car  coming  south; 
that  It  looked  to  hei  that  when  the  child 
reached  the  track  the  child  and  the  car  came 
together. 

The  plaintiffs'  eTldence  tended  to  show 
that  the  car,  when  runnlug  9  miles  an  hour, 
could  have  been  stopped  in  6  to  10  feet  in 
an  emergency,  and  this  was  tnie  whether  It 
was  on  a  level  or  on  a  down  grade  of  0.04 
per  cent,  and  whether  the  car  was  empty  or 
loaded  with  passengers. 

Frank  Vaughan,  a  witness  for  the  defend- 
ant, testified  that  he  was  on  the  northwest 
corner  of  the  streets,  and  saw  the  child  on  the 
southwest  corner  by  the  water  plug,  and  tbat 
she  stepped  off  the  sidewalk  onto  the  street, 
and  started  to  walk  east  across  the  street, 
and  when  she  got  on  the  track  the  car  hit  ber. 
The  street  was  entirely  free  and  clear  of  all 
obstructions  tbat  could  Interfere  with  the 
vision  at  the  time  of  the  accident.  Other  wit- 
nesses testified,  but  their  testimony  was  not 
materially  different  from  that  herein  refer- 
red to.  It  appeared  that  the  grip  car  was 
equipped  with  two  brakes— an  automatic 
brake,  and  a  hand  brake— and  the  trailer  had 
a  hand  brake. 

At  the  close  of  the  plaintiffs'  case  the  de- 
fendant demurred  to  the  evidence,  the  court 
overruled  the  demurrer,  and  the  defendant 
excepted.  The  case  was  sent  to  the  Jury  up- 
on the  theory  that  the  servants  saw  the  child 
In  a  position  of  peril,  or  by  the  exercise  of 
ordinary  care  could  have  seen  her  In  such  a 
position,  or  about  to  be  placed  in  such  a  posi- 
tion, in  time  to  have  averted  the  Injury,  and 
failed  to  do  so.  The  defendant  asked  the 
court  to  Instruct  the  Jury  that  the  defendant 
could  only  be  held  liable  If  the  child  was  ac- 
tually on  the  track  and  actually  in  a  position 
of  peril,  and  that  It  could  not  be.  held  liable 
if  the  child  was  only  approaching  the  track 
and  about  to  be  placed  In  a  position  of  peril; 
but  the  court  refused  to  so  instruct,  and  the 
defendant  assigns  this  as  error,  together  with 
otber  rulings  to  be  noted  later  In  the  opinion. 

1.  The  principal  contention  of  the  defend- 
ant Is  that  the  demurrer  to  the  evidence 
should  have  been  sustained.  The  physical 
conditions  present  In  this  case  are:  First,  a 
four  year  old  girl  on  the  southwest  corner  of 
the  street  at  a  point  25  feet  west  of  the  east 
rail  of  the  south-bound  track;  second,  a  train 
of  cable  cars  on  Summitt  avenue  at  the  north 
side  of  Twenty-Third  street,  running  at  the 
rate  of  9  miles  an  hour,  or  IS^^  feet  a  second, 
with  only  one  passenger  on  the  grip  car,  as 
far  as  the  evidence  shows,  and  distant  60 
feet  from  the  place  of  the  accident;  third,  the 
child  knocked  down  and  run  over  by  the  train 
at  or  about  the  south  tine  of  Twenty- Third 
street;  fourth,  tbe  body  of  the  child  taken  out 
from  beneath  the  grip  car  at  a  point  50  or  60 
feet  Bontli  of  the  wath  line  of  Twentf-Ttalrd 


street,  and  the  rear  wheels  of  the  grip  car 
resting  on  the  abdomen  of  the  child,  and  h&e 
head  towards  the  east,  and  extending  beyond 
the  east  rail  of  tbe  sonth-bonnd  track;  fifth, 
a  two  per  cent  slope  of  Sonuuitt  avenue 
north  of  Twenty-Third  street,  a  level  space 
the  width  of  Twenty-Third  street  (60  feet) 
and  a  6.4  slope  towards  the  south  beginning 
at  the  south  line  of  Twenty-Third  street; 
sixth,  the  grip  car,  equipped  with  an  auto- 
matic brake  and  a  hand  brake;  seventh,  an 
unobstructed  view  of  the  whole  street  at  the 
time  of  the  accident 

Tbe  testimony  for  tbe  plaintiffs  showed 
that  the  car  could  have  been  stopped  In  an 
emergency  In  from  6  to  10  feet  and  this,  too, 
whether  it  was  on  the  level  or  on  tbe  grade 
south  of  Twenty-Third  street  The  testimo- 
ny of  the  gripman  was  that  from  20  to  3S 
feet  was  allowed  in  which  to  stop  on  that 
grade,  but  that  he  stopped  within  10  feet 
after  the  car  struck  the  child;  and  the  testi- 
mony was  practically  all  to  the  effect  that 
the  child  was  dragged  by  the  grip  car,  and 
was  taken  out  from  under  the  grip  car,  at  a 
point  from  50  to  60  feet  south  of  the  south 
line  of  Twenty-Third  street  The  testimony 
is  also  ondlspnted  that  at  some  time  after 
the  train  passed  the  north  line  of  Twenty- 
Third  street  tbe  child  left  the  southwest 
comer  of  the  streets,  and  started  east  across 
Summitt  avenue— dh-ectly  across,  the  most  of 
the  witnesses  say,  and  diagonally  across,  tbe 
others  say— and  that  sbe  had  traveled  the 
space  of  10^  feet  from  the  water  plug  to  the 
curb  line,  stuped  from  tbe  curb  to  tbe  street 
and  traveled  14  feet  further  eastwardly,  and 
had  nearly  crossed  the  south-bound  track, 
when  she  was  struck  by  the  car.  In  other 
words,  that  a  child  four  years  old  traveled  25 
feet  towards  and  upon  the  track  while  tbe 
car  was  traveling  60  feet  And  that  the  grip- 
man  saw  the  child  on  the  comer  when  he 
was  60  feet  north  of  the  comer,  and  ttiat 
thereafter  the  child  bad  time  to  leave  the 
comer  and  travel  25  feet  towards  and  nearly 
across  the  track  while  the  car  was  mnnlng 
60  feet,  but  that  the  gripman  did  not  see, 
and  could  not  have  seen,  the  child  approach- 
ing the  track  until  the  car  was  within  6  or 
8  feet  of  her,  and  could  not  have  stopped  tbe 
car  In  time  to  have  avoided  the  accident  al- 
though the  street  was  perfectly  clear  and 
there  was  nothing  to  obstruct  the  vision. 
Or,  otherwise  stated,  that  a  four  year  old 
gh'l  can  walk  or  run  26  feet  while  a  train 
traveling  at  the  rate  of  9  miles  an  hour  trav- 
els 60  feet.  At  such  a  rate  of  speed  the 
train  would  travel  the  60  feet  In  about  4^ 
seconds.  If  the  child  traveled  25  feet  in  4H 
seconds,  it  would  be  5.5  feet  a  second,  or 
19,800  feet  an  hour,  or  a  little  less  than  4 
miles  an  hour;  that  Is,  tbat  the  cable  car 
ran  only  about  twice  and  two-flfths  times  as 
fast  as  the  child. 

But,  if  all  this  be  conceded,  the  fact  would 
still  remain  that  there  was  nothing  to  pre- 
TODt  tbe  gr^mau  from  seeii^  the  Child  at 
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any  time  after  she  started  towarda  ttie  track. 
Ha  admits  be  aaw  tbe  child  wb«i  abe  was 
wltbln  alx  or  eight  feet  of  tbe  track,  and 
aaya  It  ms  too  late  then  to  stop  tbe  car  in 
time  to  aTold  the  injury,  and  he  and  tbe  con- 
ductor both  say  abe  just  jumped  In  front  of 
the  car.  But  this  In  no  wise  ezplalus  or 
aatlsfles  the  mind  as  to  wby  tbe  grlpman 
did  not  see  the  child  after  she  started  to- 
wards tbe  car  and  while  ibe  was  Iraverslng 
the  17  to  19  foot  Interval  before  sbe  reached 
the  point  6  to  8  feet  from  tbe  track  where 
tbe  grlpman  and  conductor  saw  her.  No  rea- 
son Is  glTcn  why  they  did  not  see  the  child 
approaching  tiie  track  b^ore  she  got  so  close 
to  the  car,  and  none  can  be  given  except 
that  the  grlimian  did  not  look,  bnt,  as  the 
mothw  testified  was  the  fact,  was  looking 
towards  the  rear  ct  tbe  car,  talking  to  some 
one  back  there.  The.  testimony  all  shows 
that  the  grlpman  could  and  would  have  seen 
tbe  child  In  time  to  have  averted  the  Injury 
If  be  had  been  attending  to  bis  duty.  Tbe 
plalntltBB'  testimony  Is  that  be  could  have 
stopped  file  car  In  6  to  10  feet,  and  tbe  grip- 
man  says  be  did  stop  the  car  In  10  feet  after 
tbe  car  struck  her.  Tbe  fbct  that  she  was 
dragged  after  t»6lng  stmck,  and  that  her 
body  was  taken  out  from  under  the  car  at  a 
point  60  to  60  feet  south  of  flie  sontii  cross- 
ing on  Twenty-Third  street,  over  which  the 
child  was  attempting  to  pass  when  she  was 
struck,  proves  that  tbe  grlpman  did  not  com- 
menoe  to  stop  bis  car  until  he  had  at  least 
reached  the  south  crossing  on  Twenty-Third 
street,  and  also  proves  that,  If  he  bad  been 
doing  his  duty,  he  could  have  stopped  the 
car  on  the  fH>-foot  level  of  Twenty-Third 
street;  and  before  It  reached  the  south  crosa- 
Infc  and  conld  thereby  have  averted  the  to- 
Jury.  Whether,  therefore,  tbe  case  be  view- 
ed solely  to  tiie  light  of  the  physical  fftcts 
and  the  testimony  adduced  by  the  plalntUts, 
or  upon  the  whole  case  made,  tbe  conclusion 
is  Irresistible  that  the  plalntlfTs  made  out  a 
proper  case  for  the  jury,  and  that  upon  tbe 
whole  case  the  verdict  of  the  Jury  la  tor  the 
right  partr. 

2.  The  defendant  assigns  as  error  tbe  mod- 
ification of  Its  eighth  Instruction,  which  was 
as  follows,  tbe  modification  being  tbe  words 
embraced  to  brackets:  "Even  If  the  jury 
find  tnm  the  evidence  that  tbe  emplpyfis  ot 
defendant  In  charge  of  the  trato  in  questkm 
saw  the  child  approaching  to  the  direction  (tf 
the  street  car  tracks,  stlU  yon  are  tostructed 
tliat  tbe  law  did  not  require  them  to  stop  the 
trato  untn  they  saw,  or  might  bave  seen  by 
the  exercise  of  reasonable  care,  that  the  child 
was  [or  about  to  be  placed]  to  a  position  of 
peril  And  If  yon  find  from  tbe  evidence 
that  as  soon  as  tbe  child  was  [or  about  to  be 
placed]  to  such  position  of  i»erll  th^  nsed 
reasonable  care  to  prevent  the  injury  com- 
ptaloed  of,  bnt  were  unable  to  do  so,  then 
plwlntiffii  cannot  recover,  and  your  verdict 
must  be  for  defendant."  The  defendant 
claims  that  tbe  modification  enlarged  the 


issues,  and,  without  this,  that  it  mlsstotes 
tbe  law,  to  that  it  makes  the  defendant  lia- 
ble If  tbe  child  was  In  a  position  of  peril  as 
well  as  if  it  was  "about  to  be  placed"  la 
such  a  position,  and  It  claims  that  the  latter 
Is  not  the  'law.    The  modification  did  not 
I  enlarge  the  Issues,  tor  the  petition,  charged 
I  the  negligence  to  be  that  the  servants  of  the 
;  defendant  "saw  the  child  upon  the  tracks  of 
'.  tbe  said  defendant  and  approaching  there- 
;  to,"  ete.    This  Is  tantamount  to  the  same 
thtog  as  expressed  to  the  Instruction  that 
the  child  was  In  a  position  of  peril,  or  about 
to  be  placed  to  such  position. 

The  defendant  is  also  to  error  upon  the 
proposition  of  law.  In  Bunyan  v.  Railroad, 
127  Mo.  13,  20  a.  W.  842;  the  charge  of  neg- 
ligence was  that  the  servants  failed  to  see 
the  deceased  approaching  l^e  tracks  and  be- 
tog  on  or  near  the  tracks  to  a  place  of  dan- 
ger, or,  as  stated  by  Macfarlane,  J.,  ipeaklng 
for  the  court:  "The  actton  is  grounded  upon 
the  negligence  of  the  grlpman  to  tailtog  to 
hi*  dotiea  after  deceased  had  placed,  or  was 
about  plaetog,  himself  to  a  dangerous  po- 
sition;" and  the  learned  judge  disposed  of 
tlie  matter  by  saying:  "The  testtoiony  of 
the  grlpman  shows  that  he  discovered  the 
deceased  was  staggering,  and  did  not  know 
what  he  was  doing,  when  at  least  five  or  six 
feet  fnnn  tbe  tinck.  It  was  Us  dutr.  under 
tliese  circumstances,  to  liave  at  once  taken 
precautions  to  prevmt  ^e  cotlldon.  He 
should  not  bave  deferred  action  until  the  de- 
ceased had  placed  himself  to  a  dangerous 
position,  when  It  was  manifest  to  him  that 
he  was  beedlessly  stogg«rlng  into  it  This 
prtoc^e,  dictated  as  It  la  by  common  hu- 
manity, was  recognised  by  tbe  grlpman.  for 
he  nya  that  on  seeing  that  deceased  was 
paytog  no  attention,  and  did  not  seem  to 
know  what  he  was  doing,  be  immediately 
warned  him  of  the  danger,  and  used  all  pos- 
sible efforts  to  avoid  Injuring  him.  Now,  it 
will  be  seen  that  the  Instmctlon,  which  only 
required  the  grlpman  to  attempt  to  avoid  to- 
jurtog  deceased  'after  he  bad  put  himself  to 
danger,'  fell  short  of  declaring  the  whole 
duty  required  of  him  in  tbe  drcumstanoes. 
Tbe  primary  object  of  this  Instruction  was, 
evidoitly,  to  Inform  tbe  jury  as  to  tbe  care 
required  by  deceased  himself.  So  tor  as  the 
Instruction  was  confined  to  this  purpose,  the 
law  was  correctly  given,  but  It  did  not  de- 
clare tbe  duty  of  the  gripman  as  hereinbe- 
fore announced.  The  jury  could  have  drawn 
no  othtt  conclusion  from  the  tostmctions 
than  that  the  gripman,  though  se^ng  that 
deceased  was  staggerii^,  was  paj^ng  no  at- 
tention, and  was  not  going  to  stop,  was  still 
under  no  obligation  to  avoid  striktog  bim  un- 
til 'after  he  had  put  himself  to  danger.' " 
In  Balrd  v.  Railroad,  146  Mo.  266.  48  S.  W 
78,  one  of  the  acts  of  negligence  charged  was 
a  failure  to  keep  a  proper  lockout  for  tbe 
child  as  he  was  approa<Alng  the  track,  and 
Burgess,  J.,  said:  "It  was  tbe  duty  of  de- 
fendant's employte  to  charge  of  the  cars  to 
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keep  a  lookout  along  Its  track  where  personH 
wen  Ukely  to  be  found;  and  If  the  motor- 
man  mlgbt,  by  having  Ms  attention  on  the 
street  In  front  of  the  cars,  have  discovered, 
In  time  to  stop  tbe  car,  that  the  ctilld  was 
about  to  cross  tbe  track,  or  if,  after  discover- 
ing his  danger,  be  failed  to  give  the  usual 
signals  to  warn  Iiim  of  tbe  car's  approach, 
he  was  guilty  of  negligence."  In  Livingston 
T.  Railroad.  170  Mo.  452,  71  S.  W.  136,  the 
plaintlfTa  instructions  authorized  a  recovery 
if  the  defendant's  engineer  "saw  the  perilous 
position  of  the  child  upon  tbe  track,  or  about 
to  place  itself  Id  a  perilous  position  upon  the 
track."  The  defendant's  Instructions,  on  the 
other  band,  told  the  Jury  that  the  defendant 
was  not  liable  unless  the  child  was  upon 
tbe  track  and  lu  a  position  of  peril,  and 
omitted  the  other  hypothesis  of  tbe  child  be- 
ing about  to  be  placed  In  a  position  of  dan- 
ger; and  It  was  argued  there,  as  it  is  here, 
that  tbe  defendant  was  not  liable  unless  it 
was  guilty  of  negligence  after  the  child  was 
actually  on  the  track,  and  not  If  It  was  only 
about  to  be  placed  in  a  portion  of  peril; 
and  counsel  there  argued  that  "tbe  child  was 
In  no  danger  at  all  until  It  got  upon  our 
track."  There  was  a  verdict  for  defendant 
in  the  lower  court,  and  this  court  reversed 
that  judgment  because  the  defendant's  iu- 
structlons  were  erroneous,  saying  that  they 
were  predicated  upon  rules  applicable  to  per- 
sons of  mature  years,  but  were  wholly  In- 
applicable to  a  cbild  of  3%  years.  The  grip- 
man  In  this  case  saw,  or  could  have  seen, 
this  child  approaching  the  track,  and  at>out 
to  he  placed  in  a  position  of  danger,  or.  more 
properly  speaking,  running  Into  Inevitable 
danger  and  death.  In  ample  time  to  have 
stopped  tbe  car  and  have  averted  the  Injury, 
and  It  was  negligence  for  him  not  to  do  so. 

8.  The  piaintifFs  next  assign  as  error  tbe 
exclusion  of  a  question  asked  the  plalntifFs* 
witness  Hlte.  The  witness  Hlte  was  an  ex- 
grlpman,  who  had  worked  on  the  defendant's 
road,  knew  Its  cars,  and  the  locality  where 
tbe  accident  occurred.  In  response  to  ques- 
tions by  plaintiffs'  counsel  he  had  stated  that 
the  car  could  have  l>een  stopped  on  the  level 
of  Twenty-Third  street  In  6  to  10  feet  in  an 
emergency.  Tbe  defendant's  counsel  then 
asked  whether  it  would  make  any  difference 
if  the  attempt  to  stop  the  car  was  on  the 
downgrade  of  6.4  per  cent,  south  of  Twenty- 
Third  street  PlalntlffB'  counsel  objected  to 
tbe  question  on  the  ground  that  his  position 
Is  that  the  stop  should  have  been  made  be- 
fore the  front  of  the  car  reached  the  dovni- 
grade,  and  while  the  car  was  still  on  the 
level  ground;  that  ts.  before  the  car  reached 
the  south  crossing  on  Twenty-Third  street 
The  court  sustained  the  objection,  and  the 
defendant  excepted,  and  now  assigns  this 
ruling  as  error.  Counsel  for  the  defendant 
overlook  the  fact  that  on  the  next  day  of  the 
trial  the  court  permitted  them  to  fully  ex- 
amine this  same  witness  touching  this  same 
mattar,  and  that  tbe  witness  teatiaed  that  It 


would  make  no  dliference  tliat  tbe  stop  was 
to  be  made  on  tliat  Blope,  nor  would  it  make 
any  difference  whether  the  car  was  empty  or 
loaded.  This  cnred  the  enor,  if  any.  In  the 
ruling  complained  of. 

Counsel  for  defendant  also  assign  as  error 
the  hypothetical  question  put  to  the  plain- 
tiffs' exp^  as  to  the  space  within  which  tbe 
car  could  he  stcvped.  and  argue  that  it  did 
not  embrace  the  conditions  as  to  whether 
the  car  was  empty  or  loaded,  nor  did  it  take 
into  account  the  safety  of  tbe  other  passen- 
gers on  the  car.  The  witness  was  after- 
wards Interrogated  by  the  defendant  as  to 
whether  the  car  being  empty  or  loaded  would 
make  any  difference,  and  he  said  it  would 
not  So  that,  even  If  that  was  a  proper 
element  to  be  embraced  by  the  hypothetical 
question,  it  is  tuirmleas  error  In  this  case. 
The  record  shows  only  one  passenger  on  tbe 
ear,  and  his  safety  does  not  appear  to  have 
been  seriously  jeopardized,  for  he  appeared 
as  a  witness  for  the  defendant.  If  there 
were  other  imssengers  on  the  cars,  that  fact 
does  not  appear.  Neither  was  there  any- 
thing in  the  manner  adopted  or  provided  for 
tbe  running  or  stopping  of  this  car.  which 
suggests  to  the  ordinary  mind  the  poBsibiUty 
of  danger  to  the  other  passengers,  however 
quickly  It  was  possible  to  stop  tills  cable  car. 
Such  cars  are  unlike  electric  cars,  where  tbe 
current  can  be  reversed  and  the  stop  effect- 
ed so  suddenly  as  to  cause  danger  to  other 
passengers:  and  they  are  also  unlike  steam 
cars,  where  the  engine  can  be  reversed  and 
the  air  brakes  applied  so  vigorously  as  to 
cause  like  danger.  There  was  no  reversible 
error  in  these  rulings,  nor  have  any  been 
[tolnted  out  or  discovered  in  the  record. 

Tbe  judgment  Is  clearly  for  the  rl^ht  par- 
ty, and  it  is  afOrmed.  All  concur. 


OTTOMBYBR  et  al.  T.  PBITCHETT  «t  at 

(Supreme  Court  of  Missouri,  Divirion  No.  1. 
Nov.  25,  1908.) 

DEBDS— HISTAKB  —  SVIDBNCK  —  SUFPICIBHCT 
—NEW  TRIAIr^DISCRBTION  OF  COURT-RS- 
VIKW  ON  APPSAL  —  TRUSTS  —  SUBSBQITBNT 
CONTROL  BT  SETTLOR— DBT  TRUST— BXBCU- 
TION. 

1.  lu  ejectment,  where  the  defense  was  a  mis- 
take of  the  scrivener  in  the  ileed  \inder  which 
plaintiff  claimed,  where  tbe  only  oral  testimony 
as  to  the  mititake  was  hy  tbe  wife  of  the  scrive- 
ner, and  was  to  tlie  effect  that  there  was  no 
such  mistake,  it  was  error  to  grant  a  new  trial 
on  the  ground  that  the  verdict  for  plaintiff  was 
against  the  evidence. 

2.  Where  a  father  executed  a  deed  to  his  son 
and  wife  in  trust  for  the  henefit  of  their  chil- 
dren, he  could  not,  by  any  act  of  his,  affect  the 
estates  vested  In  the  children,  either  by  ascrib- 
ing a  mistake  to  the  scrivener  or  othwirise; 
and  a  subsequent  "deed  of  correction**  from 
him,  given  26  years  later,  conld  have  do  such 
effect, 

3.  The  discretion  of  the  trial  court  Id  grant- 
lug  a  sew  trial  on  the  ground  that  the  judg- 
ment was  against  the  evidence  will  be  over- 

f  I.  Baa  Amtal  and  Error,  vol.  t.  Cmt.  Dig.  I  ISn, 
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ral^  on  appeal,  when  Uiwe  wai  not  a  scintilla 
of  evidence  to  gappaet  anj  other  verdict  than 
that  rendered. 

4.  A  tnut  for  the  sole  benefit  of  the  trustees* 
children,  under  which  the  trustees  were  char- 
ged with  no  fnnftions  except  to  hold  the  prop- 
erty for  the  children,  became,  at  the  maturity 
of  the  cbildreu,  a  dry  trust,  executed  by  the 
statute  of  nses*  and  ue  l^al  title  was  vested 
in  the  beneficiaries. 

Appeal  from  Circuit  Court,  jrefferaon  Coun- 
ty; Frank  B.  Dealing,  Judge. 

Action  by  William  &  Ottomeyer  and  oth- 
ers against  William  F.  Prltcbett  and  oth- 
ers. Judgment  for  plalntlflh,  and  the  trial 
court  ordered  a  new  trial.  From  a  Judg- 
ment granting  a  new  trial,  plaintiffs  ap- 
peaL  Reversed. 

Kletnscbmidt  &  Reppy,  for  appellants. 
Sam  Byms,  for  respondents. 

HAKSHALL,  J.  This  Is  an  appeal  from 
an  order  f^ntlng  a  new  trial.  The  suit  is 
ejectment  for  120  acres  of  land  In  Jefferson 
county.  The  petition  is  In  the  usual  form. 
Zebulon  Prltcbett  Is  the  common  source  of 
title.  The  answer  of  all  the  defendants  ex- 
cept Sarah  Jane  Is  a  general  denial  aud  a 
plea  of  mistake  of  the  scrivener,  which  the 
defendant  William  P.  Pritchett  aslcs  to  have 
corrected.  Sarabi  Jane  answered  separately, 
and  admitted  the  allegatlona  of  the  petition. 

The  case  made  Is  this:  By  a  deed  dated 
December  4,  1874,  and  acknowledged  Feb- 
marr  6,  1875,  Zebulon  Prltcbett  and  Ase- 
nath,  his  wife,  conveyed  the  land  to  their 
son,  tbe  defendant  WUliam  F.  Prltcbett,  and 
Sarab  Jane,  his  wife,  "in  trust  for  the  sole 
use  and  benefit  of  their  children,  Louis  Sher- 
man, John  Marshall,  Aseuath  Catherine,  and 
any  other  children  that  may  be  bom  to 
ttiem  in  future."  Thereafter  two  other  chil- 
dren were  bom  to  them,  Elizabeth  and  Gal- 
lic Jane.  At  tbe  time  of  the  trial  they 
were  all  of  age,  the  youngest  being  18  or 
19  years  old.  But  one  witness  testified 
upon  the  subject  of  this  conveyance,  and 
that  was  Mrs.  Ella  Craig,  the  widow  of  tbe 
Justice  of  the  peace  who  prepared  and  ac- 
knowledged the  deed,  and  abe  said  she  was 
present  when  the  deed  was  drawn,  and  the 
grantor.  Zebulon  Prltcbett,  said  he  wanted 
It  fixed  so  that  bis  son  could  not  squander 
tbe  land,  and  so  "he  would  keep  it  to  raise 
his  children."  Tbe  plaintiff  then  proved  that 
William  F.  Prltcbett  gave  tbe  defendant 
Charles  Waldron  a  mortgage  on  tbe  land  to 
secure  him  for  tbe  taxes  he  agreed  to  pay 
on  the  land,  but  that  the  plaintiff  William 
8.  Ottomeyer  paid  tbe  taxes,  bo  that  there 
was  no  consideration  for  tbe  mortgage.  The 
plaintiff  proved  the  rental  value  of  tbe  land. 
It  was  agreed  that  tbe  defendant  William  F. 
Pritchett  was  in  possession  of  the  land.  The 
plaintiff  also  Introduced  a  warranty  deed 
from  Louis  Sherman  Prltcbett  and  wife, 
John  Marshall  Pritchett  and  wife.  Elizabeth 
Cully  <n€e  Pritchett)  and  husband,  and  Oal- 
lie  Jane  Pritchett,  to  the  plaintiff  WUIlara 


S.  Ottom^er,  conveying  their  four-flftbs  In- 
terest in  tbe  land,  and  showed  that  the  other 
one-flfth  was  owned  by  the  plaintiff  Asenath 

Catherine  Ottomeyer  (nde  Prltcbett).  The 
defendant  then  introduced,  over  plaintiff's 
objection,  a  conveyance  called  a  "deed  of 
correction,"  from  Zebulon  Prltcbett,  wid* 
ower,  to  William  F.  Prltcbett  and  Sarab 
Jane,  his  wife,  dated  January  11, 1900,  where- 
in It  is  recited  that  it  was  the  intratlon  of 
the  grantor  by  the  deed  of  December  4, 
1874,  to  convey  a  life  estate  In  the  land  to 
William  F.  Pritchett  and  hto  wife,  Sarah 
Jane,  and  the  remainder  in  fee  to  their 
children,  aud  that  tbe  scrivener  made  a  mis- 
take In  not  so  drawing  tbe  deed,  and  there- 
fore this  deed  Is  made  so  as  to  correct  tbe 
mistake,  and  to  vest  tbe  property  In  that 
way.  The  case  was  tried  without  a  Jury, 
and  tbe  court  entered  Judgment  toe  the 
plaintiffs  tor  possession,  $60  damages,  and 
fixed  the  montbly  rents  and  profits  at  $5.  In 
due  time  the  defendants  filed  a  motion  for 
a  new  trial.  The  court  sustained  tbe  mo- 
tion, assigning  as  reasons  for  doing  so  that 
tbe  Judgment  was  against  tbe  evidence, 
that  the  court  erred  in  excluding  competent 
testimony  offered  by  the  defendants,  and 
that  the  Judgment  was  for  the  plaintiffs 
when  It  ffliould  have  been  for  the  defend- 
ants. From  this  order  tbe  plaintiffs  ap- 
pealed. 

1.  Tbe  record  falls  to  show  that  tbe  court 
excluded  any  evidence  that  was  offered  by 
the  defendants.  Tbe  only  evidence  the  de- 
fendants offered  was  tbe  deed  of  correction 
and  by  recalling  Mrs.  Craig  for  further 
cross-examination,  and  abe  answered  every 
Question  that  was  propounded  to  her  with- 
out any  objection  from  any  one,  and  re- 
peated her  statements  previously  made  as 
to  the  purpose  expressed  by  Zebulon  Pritch- 
ett at  the  time  he  made  the  original  deed. 
Tbe  reason  given  for  granting  a  new  trial 
because  the  cdurt  bad  excluded  competent 
testimony  offered  by  the  defendants  was 
therefore  a  clear  misapprehension  of  the 
court 

2.  The  other  reasons  given  for  granting  a 
new  trial  were  that  the  Judgment  was 
against  tbe  evidence,  and  that  It  was  for 
the  plaintiffs  when  It  should  have  been  for 
the  defendants.  There  Is  only  one  possible 
theory  upon  which  this  conclusion  of  the 
court  could  be  based,  and  that  is  that  tbe 
evidence  of  Mrs.  Craig  showed  that  Zebulon 
Prltcbett  had  intended  by  the  original  deed 
to  create  a  life  estate  In  William  F.  and 
Sarah  Jane  Prltcbett,  and  that  the  scrivener 
made  a  mistake  In  not  so  vesting  the  title; 
or  else  that  the  deed  of  correction  itself  was 
evidence  of  such  Intention,  and  that  the 
children  of  William  F.  and  Sarah  Jane,  liv- 
ing at  tbe  time  and  thereafter  bom,  conid 
be  divested  of  their  estates  in  tbe  land  with- 
out their  consent,  by  their  grandfather,  over 
15  years  after  tbelr  interests  became  vested 
under  the  original  conveyance.    In  elthw 
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view  the  trial  court  was  clearly  In  error. 
Tbere  Is  no  conflict  in  the  oral  teBtlmbny, 
as  all  of  it  upon  the  principal  matter  In  cou- 
troversy  was  given  by  Mrs.  Craig,  and  it 
was  all  to  the  effect  tliat  there  bad  been  no 
mistake  of  the  scrlTener  In  drawing  the 
deed.  Therefore  there  was  no  room  to  say 
tliat  the  judgment  in  favor  of  the  plaintlfiTs 
was  against  the  evidence.  It  could  not  be 
that  any  one  would  think  that  after  Zebulon 
Pritchett  had  made  the  original  deed  convey- 
ing the  land  to  his  son  William  and  bis 
daughter-in-law,  Sarah  Jane,  lu  trust  for 
their  living  and  to  be  bom  children,  he  could 
by  any  act  of  his  change  or  Impair  or  defeat 
tbe  estates  vested  In  them,  either  by  any 
act  or  by  any  declaration  of  his,  whether  as- 
cribing a  mistake  to  tbe  scrivener  or  other- 
wise. Such  a  change  could  only  be  made  by 
a  court  with  all  the  parties  before  It,  or  by 
the  consent  of  the  beneficiaries  in  the  deed. 
This  rule  is  so  elementary  that  It  needs  no 
citation  of  authority  to  support  It.  And  Jus- 
tice to  the  learned  trial  Judge  excludes  tbe 
hypothesis  that  bis  action  was  based  upon 
such  being  the  effect  of  tbe  deed  of  correc- 
tion, or  of  It  being  In  the  power  of  the 
grantor  to  so  change  the  estates  of  the  bene- 
ficiaries in  the  original  deed.  The  rule  has 
heretofore  been  announced  by  this  court 
that  a  trial  Judge  has  a  discretion  to  grant 
one  new  trial,  and  that,  where  there  is  any 
substantial  evidence  In  the  case  upon  which 
to  base  such  a  ruling,  this  court  will  not  In- 
terfere, unless  the  case  is  such  that  no  ver- 
dict in  favor  of  the  party  to  whom  the  new 
trial  was  granted  could  ever  be  allowed  to 
stand.  Hoepper  t.  Hotel  Co.,  142  Mo.  loe. 
clt.  387,  44  S.  W.  257;  Haven  v.  Railroad, 
1S5  Mo.  216.  56  S.  W.  1035;  Herndon  v. 
Lewis  (Mo.  Sup.)  74  S.  W.  976.  This  is  a 
case  that  falls  within  the  exception  to  tbe 
rule  thus  stated.  Tbere  Is  no  substantial 
evidence — In  fact  not  a  Bclntilla  of  evidence 
— in  the  case  that  any  mistake  was  made  by 
the  scrivener  in  drawing  the  original  deed, 
but  the  evidence  Is  all  exactly  to  the  con- 
trary. And  if  a  Judgment  was  ever  en- 
tered in  favor  of  the  defendants  in  a  case 
where  the  facts  are  as  here  developed,  this 
court  would  be  c<Hnpelled,  under  Its  super- 
intending control  over  all  inferior  tribunals, 
to  set  such  a  Judgment  aside.  Under  the 
facts  stated  the  plalnticrs  made  out  a  com- 
plete case,  and  the  defendants  showed  no 
defense  whatever.  The  Judgment  was  for 
the  right  party,  and  the  motion  for  a  new 
trial  should  have  been  overruled.  Counsel 
for  appellants  states  In  his  brief  that  the 
court  granted  a  new  trial  on  the  faith  of 
Baker  t.  Nail.  S0  Mo.  2C6.  That  case  Is  not 
decisive  of  the  case  at  bar.  There  tbe  con- 
veyance was  to  tbe  husband  in  trust  for 
hlB  wife  for  life  and  thereafter  for  ber 
children.  The  wife  died,  and  all  of  tbe 
children  had  attained  their  majority  except 
one.  The  husband  leased  the  {Hoperty.  It 
-was  properly  hdd  that  tbe  trust  bad  not 


ceased,  because  one  of  the  diUdren  was  still 
a  minor.  It  is  not  necessary  now  to  fur- 
ther comment  on  that  case.  In  this  case 
tbere  was  no  special  function  that  the  trus- 
tee was  charged  witii  except  to  hold'  tbe 
property  for  his  children.  When  tbe  chil- 
dren became  of  age,  the  trust  became  a  dry 
trust,  and  the  statute  of  uses  executed  It, 
and  vested  the  l^al  title  In  the  beneficiaries. 

For  these  reasons  the  Judgment  of  the 
circuit  court  awarding  tbe  defendants  a  new 
trial  Is  reversed,  and  the  cause  la  remanded 
to  that  court,  with  directions  to  set  aside  its 
order  sustaining  the  motion  for  a  new  trial, 
and  to  enter  an  order  overruling  the  motion 
for  a  new  trial,  and  to  enter  Judgment  as 
originally  decreed  in  favor  of  tbe  plaintiffs. 
All  concur. 


O'NEILL  V.  KANSAS  CITT. 
(Supreme  Ooort  of  Missouri,  Division  N*.  1. 
Not.  25,  1908.) 

HUNICIPALrriBS-DBFBCnVB  STRBBTB— INJO- 

BT  TO  PEDESTRIAN  —  EVIDENCE  —  EXPERT 
WITNESSBS  —  HTPOTHSTICAL  Qn>8TION3  — 
6UFFICIENCT  —  OBJECTIONS  —  BXCBSSIW 
DAMAGES. 

1.  In  as  action  for  personal  Injuries,  plaintiff 
testified  that  one  end  of  a  loose  board  of  a  side- 
walk flew  op  and  stmck  ovw  the  right 
ovary,  the  blow  throwing  ber  down;  that  woea 
she  reached  home,  immeaiately  thereafter,  there 
was  a  dark  spot  over  the  ovaiy,  where  the 
board  struck  her.  which  by  the  next  mtnning 
became  large  and  black.  Tbe  physician  who 
treated  her  testified  "that  there  was  contused 
wound  in  the  ri^ht  abdomiual  region,  imme- 
diatelr  over  the  right  ovary."  H«Ia  to  warrant 
tbe  assumption  in  a  hypometicat  question  that 
the  blow  caused  a  part  of  the  ttpiit  side  to 
swell,  and  left  the  ovary  bruised  and  con- 
tused: 

2.  An  objection  to  a  hypothetical  question 
asked  an  expert,  that  the  facts  assumed  were 
not  to  l>e  found  in  the  evidence,  did  not  raise 
tbe  objection  that  the  question  left  out  facts 
shown  in  the  evidence. 

3.  Where,  in  an  action  for  personal  Injuries, 
8  physician  testified  that  plaintiff  was  sofferiug 
from  ovaritis,  a  hypothetical  question  asked 
him  for  the  purpose  of  obtaining  his  ottoion  aS 
to  whether  the  diseased  condition  was  the  re- 
salt  of  the  blow  received  in  the  accident,  which 
assumed  that  plaintiff  had  been,  prior  to  the 
accident,  in  good  health ;  that  at  the  time  of 
tbe  accident  she  received  a  blow  over  the  right 
ovary;  that  the  blow  caused  a  part  of  tbe  right 
side  to  swell,  and  left  the  ovary  bruised  and 
contused:  thst  Immediately  thereafter  she  suf- 
fered acute  pain  in  the  region  of  the  right 
ovary;  that  ever  since  that  time  she  has  suf- 
fered pain  in  that  organ;  that  ^nce  the  acci- 
dent she  has  suffered  with  narvoaaness— was 
sufflrient. 

4.  Where  a  person  not  employed  Iw  a  city  tes- 
tifi€>d  In  an  action  against  a  dt;  for  personal 
Injuries  sustained  by  reason  of  a  defective  side- 
walk that  be  found  the  planks  in  the  sidewalk 
loose  at  both  ends,  and  the  stringer  at  one  end 
very  much  decayed,  h!s  evideuee  as  to  his  mak- 
ing repairs  of  Uie  sidewalk,  volunteered  in  re- 
sponse to  a  question  as  to  the  condition  in 
which  he  found  the  sidewalk,  was  not  prejn- 
dicinl  to  the  city,  especially  where  the  defect 
in  the  walk  was  proven  beyond  controversy  by 
several  witnesses,  and  th^  was  almost  no  tes> 
timony  to  the  contrary. 

5.  Plaintiff  (39  years  of  age),  before  the  In- 
jury, waa  strong  and  active,  tfhd  had  never 
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knowD  dfaeascn  pacoUar  to  woin«i,  while  after 
the  accident  she  anffered  much  paiD  and  waa 
frequently  ill.  At  the  time  of  the  trial,  four 
years  after  the  injury,  ahe  Buffered  from 
chronic  inflammatiOD  of  tiie  ovary,  with  aerioua 
conseqaencea  to  her  Whole  ayatem.  Her  physf- 
cian  and  those  appointed  by  the  court  to  exam- 
ine her  before  the  trial  were  of  the  opinion  that 
she  woold  never  recover.  EM,  that  a  verdict 
of  17.600  would  not  be  wt  aaide  aa  exeesaiva. 

Appeal  from  Circuit  Court,  Lafayette  Comi- 
ty; Samuel  Davla,  Judge. 

Actton  by  Mary  O'Neill  asalnet  Eansaa 
City.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  AtBrmed. 

L.  El  Durham  and  R.  J.  Ingraham,  for 
appellant  F.  F.  Rozzelle.  Frank  P.  Walab, 
and  John  6.  Park,  tor  reapondmt. 

VALLIANT.  J.  PUintiff  recovered  a  Judg- 
ment for  $7,500  against  the  defendant  city 
aa  damages  for  personal  Injuries  suatained 
by  her  in  consequence  of  the  defective  con- 
dition of  a  wooden  cross-walk  In  one  of  the 
pablic  streets.  The  plaintifrs  evidence  tend- 
ed to  prove  as  follows:  The  earth  bad  wash- 
ed away  from  the  cross-walk  on  both  sides 
to  a  depth  of  about  three  feet  Tbe  boards 
of  which  the  walk  was  constructed  had  be- 
come loose,  and  tbe  stringers  on  which  the 
boards  were  laid  were  rotten.  The  cross- 
walk  bad  been  In  this  condition  two  or  three 
months.  The  plaintiff.  In  company  with  an- 
other woman,  was  crossing  the  street  on  that 
croBB-walk,  her  companion  going  first  and 
the  plaintiff  following.  Uer  companion,  who 
was  a  large  woman,  weighing  200  pounds, 
stepped  on  one  end  of  one  of  tbe  loose  boards, 
and  caused  the  other  end  to  fly  up  and  strike 
the  plaintiff.  The  board  which  struck  her 
was  a  foot  wide,  2  Inches  tbick,  and  15  feet 
long.  It  strock  her  Just  over  tbe  right  ovary, 
and  she  waa  thrown  down  by  the  blow. 
When  she  got  home  her  knee  was  bleeding, 
and  there  was  a  dark  spot  over  the  ovary, 
where  the  board  struck  her,  which  by  the 
next  morning  had  become  large  and  black. 
She  was  a  married  woman,  had  bad  several 
children,  and  was  89  years  old.  The  testi- 
mony tended  to  show  that  her  Injuries  were 
rery  serious  and  painful,  and  taw  suffering 
was  BtUl  endnrlng  at  the  time  of  tbe  trial. 

As  grounds  for  reversal  of  the  Judgment, 
appellant  iweeents  three  [ffopositions:  (1) 
Tbe  court  erred  tn  permitting  an  «tpert  wlt- 
Qesa  to  answer  a  certain  hypothetlcat  ques- 
tion; <2)  the  court  erred  in  allowing  a  wit- 
ness who  was  not  In  the  employ  of  the  city 
to  testify  that  he  made  repairs  on  the  cross- 
walk shortly  after  the  accident;  (3)  tbe 
amount  awarded  aa  damages  is  ezcraalve, 
evincing  prejudice  or  passion. 

L  The  hypothetical  question  to  which  ob- 
jection is  made  was  propounded  to  a  phy- 
sician who  had  examined  her  Just  before  the 
trial,  which  was  four  years  after  tbe  ac- 
cident, and  who  had  testifled  that  he  found 
bet  suffering  with  OTaritls.  Tbe  question, 
the  (djJectlonB,  and  the  rulings  thereon  are 


as  follows:    "Doctor,  suppose  that  on  tbe 
Qth  day  of  June,  1896,  this  lady  you  have 
examined,  Mrs.  O'Neill,  was  39  years  of  age, 
and  up  to  that  time  she  bad  not  been  sick, 
was  In  good  health,  her  last  sickness  being 
an  attack  of  bilious  malaria  along  In  the 
year  1888  or  1889;  that  intervening  between 
that  time  she  was  able  to  perform  her  house- 
hold duties,  and  waa  la  good  health,  and  had 
not  any  pains  in  her  body,  and  on  the  10th 
day  of  June,  1896,  she  met  with  an  accident 
in  which  she  received  a  blow  over  the  ilium, 
on  the  right  side,  over  the  organ  of  the  right 
ovary;  that  this  blow  caused  a  part  of  the 
right  side  to  swdl,  and  left  the  ovary  bruised 
and  contused;  that  Immediately  thereafter 
she  suffered  acute  pain  In  tbe  region  of  the 
organ  of  the  right  ovary,  and  ever  since  that 
time  has  suffered  pain  in  that  organ,  and  not 
i  upon  the  left  side;  that  prior  to  that  time 
i  she  did  not  suffer  from  nervousness,  but 
since  that  time  she  has  suffered  with  nerv- 
ousness; that  her  nervousness  has  continued, 
and  has  become  very  serious;  that  she  has 
become  so  nervous  at  times  that  it  has  re- 
sulted In  nervous  prostration;   that  it  has 
j  come  on  in  periodic  times;   that  she  was 
I  confined  to  her  bed  for  four  months;  that 
;  she  still  Buffera  pain  in  tbe  region  of  this 
;  bruised  place  that  I  have  detailed  to  you— 
i  was  that  ovarltlB  the  result  of  the  blow  I 
;  have  Indicated?    (Mr.  Hadley,  counsel  for 
!  the  defendant  objects  to  the  question,  as  no 
1  such  facts  are  found  Id  the  evidence.)  Court; 
j  Objections  are  overruled.     Mr.  Frank  P. 
I  Walsh,  counsel  for  the  plaintiff:  If  Mr.  Had- 
i  ley,  counsel  for  tbe  defendant  will  suggest 
j  any  evidence  that  has  not  been  covered  by  the 
I  question,  or  any  evidence  submitted  by  hy- 
{  pothesls  that  had  not  been  given  in  the  evl- 
!  dence,  I  will  amend  my  question  to  conform 
:  thereto.    Court:    Mr.  Hadley,  If  you  have 
I  any  amendments  to  offer,  you  will  please 
:  make  them.    Mr.  Hadley:    I  do  not  desire 
i  to  do  so  at  this  time.    (To  which  action  of 
1  tbe  court  In  overruling  said  objection  the 
'  defendant  then  and  there  excepted.)  A.  Well, 
I  assuming  theee  to  be  the  facts,  I  would  say 
I  the  blow  was  what  produced  the  ovaritis, 
j  Q.  Assuming  these  facts  to  be  true,  I  will 
1  ask  you  whether  or  not  as  I  have  detailed 
them  to  you— whether  or  not  that  condition 
of  the  lady  Is  reasonably  certain  to  be  per- 
i  manent  and  lasting?    (Mr.  Hadley,  counsel 
for  the  defendant  objects  to  the  question,  as 
no  such  facts  have  been  shown  in  evidence.) 
By  Mr.  Walsh:  If  counsel  tot  defendant  will 
suggest  any  evidence  that  has  not  been  cov- 
ered by  the  question,  or  any  evidence  sub- 
mltted  by  hypothesis  not  given  In  evidence, 
I  will  amend  my  question  to  conform  there- 
to.  By  the  Court:   Mr.  Hadley,  if  you  have 
any  amendmento  to  offer,  please  make  them. 
By  Mr.  Hadley:    I  do  not  desire  to  do  so 
at  this  time.    By  the  Court:   The  objection 
Is  overruled.   (To  which  ruling  of  the  court, 
the  defendant  by  its  counsel,  at  the  time, 
duly  excepted  thereto.)"    The  objection  to 
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the  qoestbui  waa  baaed  on  tiie  gnmnd  fbat 
"no  nich  fads  are  fonnd  In  the  eTldenc&" 
There  waa  evidence  of  every  ftct  asspmed  in 
the  qneatlon,  iinleaa  it  was  In  relation  to  the 
one  fact  which  we  will  presently  mention; 
and  aa  that  IB  the  only  fact  assomed  in  the 
question  which  the  connsel  for  appellant,  in 
their  brief,  contend  was  not  supported  by 
any  evidence,  we  deem  it  unnecessary  to  set 
out  the  evidence  relating  to  the  other  facta 
The  part  of  the  questlfHi  which  the  learned 
counsel  think  assumes  a  fact  with  no  evi- 
dence to  support  it  is  "that  this  blow  caused 
a  part  of  the  right  side  to  swell,  and  left 
the  ovary  bruised  and  contused."  The  plain- 
tiff testified  that  when  ahe  reached  ha  hrane, 
immediately  after  the  acddent,  her  knee  waa 
bleeding,  and  there  was  a  dark  apot  over  the 
ovary,  where  the  board  had  struck  her,  and 
by  the  next  morning  It  had  beccnne  large 
and  black.  The  physician  who  came  that 
next  morning  to  see  her  testified  "that  there 
was  contused  wound  In  the  right  abdominal 
region,  immediately  ova-  the  right  ovary." 
The  tendency  of  all  the  testimony  relating  to 
her  afiliction  was  to  locate -tiie  pain,  injury, 
and  disease  in  the  right  ovary-  Although  It 
does  hot  appear  that  an  c^i^Btion  was  per- 
formed which  would  have  exposed  the  ovary 
to  the  eye  of  the  surgeon,  and  thus  have 
enabled  him  to  say  that  he  saw  tts  contused 
condition,  and  in  that  geuae  there  was  no 
evidence  of  the  contusion,  yet,  in  so  far  aa 
we  are  enahled  to  judge  of  the  scientlflc 
subject  in  the  light  of  such  evidence  aa 
we  have,  we  are  not  prepared  to  say  that 
tiie  appearance  of  the  Injury,  as  shown  In 
evidence,  obtained  from  the  outside  examina- 
tion by  the  attending  physician,  atid  the  tes- 
timony of  the  patient  herself,  did  not  Justify 
the  counsel  framing  his  question  in  assuming 
that  there  was  evidence  tending  to  show  a 
bruised  conditl«i  of  the  ovary.  But  it  la 
argued  that ,  the-  question  left-  out  certain 
facts  which  were  ebown  in  the  evidence  in 
relation  to  h)er  condltioh,  and  for  that  reason 
the. question' vras  Improper.  There  was  no 
objection  mltde  to  tiie  quration  on  that 
.  gnmnd.  ^e  only  grotind  of  tile  objection 
imacK.'Was  tl^t'uo  such  facts  as  those  as- 
sumed 1^'  the^quesdoh  were  to  be  found  tai 
the  evidence-'  '  Whether  the  facts  whldi  ap- 
.tfellaiit'now  confends  ought  to  have  been  in- 
'  t^uded  in  the  hypothetical  case  propounded 
'%ere  essenfia!  to  a  proper  understanding  of 
^he  case  by  the  learned  witness  Is  Itself  a 
scientific  question,  and,  whilst  it  Is-'  incum- 
bent on  the  court  to  decide  queatlona  of 
science,  yet,  In  matters  of  obstruae  science, 
the  court  looks  tor  enlightenment  to  the  coun- 
sel in  the  case.  If  there  la  any  reason  in 
science  why  the  phyaldan  whom  this 
question  waa  [ffopounded  could  not  IntelU- 
gently  answer  It  without  the  addltieta  of  the 
facts  now  suggested,  or  Why  bis  answer  to  a 
question  embracing  the  Additional  facts 
might  have  been  dBTerent,  or  why,  as  a 
adentlflc  pnrpositiaai,  those  Additional  facts 


ahonld  influence  the'wiQjeBif  opinion  tm  the 
case,  we  feel  sure  the  learned  counsel  for 
the  appellant  would  have  given  Us  that  sden- 
tiflc  reaatm,  and  have  made  it  dear  to  us. 
But  th^  suggest  no  such  reaaoq,  and  we 
perceive  none.  The  phyaidan  had  testified, 
from  his  own  examination  of  her,  that  the 
woman  was  sufFering  vrith  ovaiStis;  tiiat  ia 
inflammation  of  the  ovary.  The  object  of  the 
hypothetical  question  was  to  team  whether 
or  not,  in  his  opinion,  the  blow  she  had  re- 
ceived was  the  cause  of  the  diseased  con- 
dition in  which  he  fonnd  ha.  We  think  the 
facts  assumed  In  the  question  are  sufficient 
for  that  purpose,  and  tiiat  the  other  facts 
suggested  would  hare  thrown  no  additional 
light  on  the  aubject.  When  an  objection  IS 
made  to  a  quMtlon  pn^unded  to  a  witness. 
It  should  be  Buffldently  spectflc  to  Inform 
the  conrt  and  oiMHMing  counsel  of  the  real 
point  in  the  objectkm.  In  this  respect  there 
Is  no  difference  between  an  objection  made 
to  a  hypothetical  questicm  and  one  made  to 
any  other  question.  Bogers  on  Bzpat  Tes- 
timony (2d  Bd.)  p.  67;  Steams  t.  Field,  90 
N.  Y.  640.  In  tide  case  the  objection  was  ao 
general  tbiat  it  did  not  give  the  trial  court 
any  opportunity  to  know  what.  In  the  opin- 
ion of  the  connsd  making  it,  was  the  vice 
of  the  hypothetical  queation— either  in  wlut 
it  contained  or  wliat  it  omitted— and,  when 
invited  to  specify  hia  objection,  he  declined 
to  do  so.  Bven  if  we  wwe  aatisfled  that  the 
hypothetical  question  was  d^ective  in  the 
particulars  now  urged,  we  would  not  be  au- 
thorized to  adju^  that  the  trial  court  had 
committed  error  In  aUowlng  it,  since  no  op- 
portunity waa  affOTded  the  trial  conrt  to  pass 
on  the  objection. 

2.  A  witness  who  had -made  some  xepolrs 
on  tills  cross-walk  was  called  by  the  plaintiff 
to  t^fy  in  regard  to  its  condition  at  tbe 
time  of  the  accident  Be  was  not  in  tbe 
service  of  the  city,  but  was  a'  friedd  and 
neighbor  of  the  plaintiff,  lived  near  the  weesat 
of  the  aceldoit,  and,  after  she  was  hurt,  took 
It  upon  himself  to  repair  the  cross-walk.  In 
answer  to  a  queatiui  as  to  the  condition  of 
tbe  cross-walk,  he  mentioned  Ihe  repairs  that 
he  had  made.  Defendant  moved  to  strike 
out  that  part  of  his  answer.  The  mdtton  waa 
'overruled,  and  exception 'taken.  That  nllln? 
is  now  assigned  for  ertor.  The  witness 
etfited  tiiat  he  was  temlllar'with  tbe  crossing, 
and  had  been  so  tor  months,  and  went  thne 

'  voy'  shortly  after  ther  aeddent  to  repair  tt 
He  was  asked:  "Q.'Iii'  wluit  condition  did 
:^u  find  it  when  ytm  went  there?  (Objected 

'  to  as  incompetent.  Irrelevant,  and  immaterial. 

-  OTermled,  and  exception.)  A.  I  found  the 
planks  loose  at  both  ends— tbe  east  and  the 
west  ends.   I  found  the  stringers  at  the  east 

'  end  very  much  decayed;  and  I  sent  the  bOy 
back  to  tbe  house,  and  made  him  bring  two 
pieces,  and  we  substituted  those  pieces  of 
stringers  fw  the  rotten  sfrlngen  at  the  east 
end.  What  we  did  at  the  west  end,  I  can't 
recollect  ao'  well,  .but  I  remnnber  the  east 
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end  of  the  stringers  was  rotten  and  decayed." 
Testimony  tending  to  show  that  an  unauthor- 
ized person  made  repairs  Is  not  competent  to 
prove  that  repairs  were  needed.  But  the  ob- 
ject of  this  witness'  testimony  was  not  to 
prove  that  he  made  repairs.  No  such  ques- 
tion was  asked  him.  and  bis  reference  to 
the  repairs  was  merely  Incidental  to  the  main 
fact  to  which  he  was  testifying;  that  Is,  that 
tbe  cross-walk  was  in  had  condition.  What 
he  said  about  the  repairs  added  nothing  to 
the  force  of  what  he  said  about  the  condi- 
tion. If  the  mere  fact  that  repairs  had  been 
made  was  shown  for  the  purpose  of  drawing 
therefrom  the  Inference  that  the  cross-walk 
was  in  bad  condition,  the  testimony  would 
present  a  different  question.  But  no  such 
Inference  could  he  drawn  from  this  tes- 
timony, for  the  reason  that  nothing  was 
left  for  Inference.  The  same  witness  who 
testified  to  the  repairs  left  nothing  to  be  in- 
ferred therefrom,  but  testified  expressly  to 
the  condition.  What  he  said  in  reference  to 
the  repairs  could  add  nothing  to  what  he  said 
In  reference  to  the  condition.  He  said  It  was 
In  bad  condition,  and  In  the  same  breath  that 
he  repaired  It.  It  was  a  mere  voluntary  in- 
jection by  the  witness  of  a  statement  not 
called  for  by  the  question,  which,  in  the  con- 
nection in  which  It  was  used,  could  add  no 
probative  force  to  what  he  said  on  the  real 
point  to  which  his  testimony  was  addressed. 
It  was  but  an  Incidental  statement  of  an 
Immaterial  fact.  It  cannot  be  said  that  the 
defendant  was  prejudiced  by  the  witness' 
statement  of  a  fact  from  which  an  Inference 
of  another  fact  might  be  drawn,  when  in  the 
^me  breath  the  same  witness  expressly 
states  the  ultimate  fact,  not  as  a  matter  of 
inference,  but  as  of  Us  i>ersona]  knowledge. 
But  the  fact  that  this  cross-walk  was  badly 
out  of  repair  was  proven  beyond  controversy 
by  several  witnesses,  and  thwe  was  almost 
00  testimony  to  tbe  contrary.  Even  If  the 
testimony  relating  to  the  repairs  should  be 
'  adjudged  incompetent,  we  could  not  say  It 
was  such  error  to  have  received  it  as  would 
Justify  tbe  reversal  of  the  Judgment,  because 
It  could  not  possibly  have  "materially  affect- 
ed the  merits  of  the  action."  Section  8&i, 
Rev.  St.  1899. 

3.  The  remaining  asslgnmrat  ot  appellant 
relates  to  the  amount  of  damages  assessed 
by  the  jury.  The  testimony  showed  that  un- 
til the  accident  the  plalntlCt  had  always  en- 
Joyed  the  best  of  health.  She  was  a  strong, 
active  woman,  39  years  old,  and  the  mother 
of  two  daughters;  had  never  known  diseases 
peculiar  to  women;  had  never  experienced 
"that  she  had  nerves."  She  engaged  every 
day  in  the  active  duties  of  her  household, 
and  of  the  duties  and  pleasures  appertaining 
to  her  as  the  mother  of  daughters  under 
her  care.  But  since  the  accident  that  has 
all  been  changed.  Her  EPtrength  and  activity 
are  gone,  even  her  disposition  has  chan;^d, 
and  she  Is  often  "cross  and  cranky."  She 
la  narvotu.  and  saffem  at  times  from  nervoiis 


exhaustion.  Pending  the  suit,  at  tibe  request 
of  the  defendant,  she  went  before  an  officer 
to  give  her  deposition,  and  gave  It;  but  the 
strain  on  her  proved  greater  than  her 
strength  could  endure,  and  on  her  way  home 
she  fell  111,  was  taken  Into  the  house  of  a 
stranger,  and  a  physician  was  called  She 
was  ill  for  a  week  from  that  cause.  In  July, 
two  years  after  the  accident,  she  had  a  spell 
of  unconsciousness  which  lasted  from  9 
o'clock  in  the  morning  until  6  In  the  after- 
noon. Her  life  since  the  accident  has  been 
one  of  disease  and  suffering.  At  the  time 
of  tbe  trial,  which  was  four  years  after  the 
injury,  she  was  still  suffering  from  chronic 
inflammation  of  the  ovary,  with  serious  re- 
sulting consequences  to  her  whole  system. 
Her  physician  and  the  physicians  who  were 
appointed  by  tbe  court  to  examine  her  Just 
before  the  trial  were  of  the  opinion  that  she 
wonld  never  recover.  The  Jury  saw  the 
woman  and  heard  the  evidence.  They  were 
of  the  opinion  that  f7,CO0  wos  reasonable 
compensation  for  that  which  she  had  suf- 
fered, and  for  the  loss  of  her  health  and 
strength.  There  is  nothing  In  the  record  to 
show  that  that  was  not  the  dispassionate 
Judgment  of  the  Jury.  The  award  does  not 
seem  to  us  to  be  so  execesslve  as  to  Justify 
us  In  Invading  the  Jury's  pecallar  province, 
and  we  will  not  disturb  It. 
The  Judgment  Is  afilrmed.  All  concur. 


WARNER  T.  ST.  LOUIS  &  M.  R.  R.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Nov.  25.  1903.) 

BTRBDT  RAILROAD— INJURY  ON  TRACK— NBO- 
UQBNGK— BVIDBNCO. 

1.  That  a  street  car  company  ran  Its  car  at 
the  same  rate  as  usual  at  the  place  where  an 
injory  occurred,  though  faster  than  was  usual 
In  other  parts  of  the  city,  was  not  negligence. 

2.  Where  the  motoneer  of  a  street  car  sound- 
ed the  gong  a  thousand  feet  from  the  place  of 
accident,  and  again  sharply  three  times  about 
160  feet  from  the  placs^  there  iras  no  negli- 
gence in  this  respect 

8.  Evidence  held  inaufficient  to  show  that  the 
motoneer  of  a  street  car  couJd  have  seen  the 
person  Injured  In  danger  soon  enough  to  have 
checked  the  car  and  permitted  an  escape  from 
the  peril. 

4.  Evidence  in  an  action  against  a  street  rail- 
way company  for  death  Aeld  InsnflSclettt  to  show 
It  guilty  of  any  negligence. 

6.  The  bnrden  Is  on  plaldtlff  In  an  action  for 
negligent  killing,  not  only  to  prove  the  negli- 
gence and  injury  complained  of,  but  also  a 
causal  connection  between  them. 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; Jno.  W.  McEIhlnney,  Judge. 

Action  by  Bertha  Warner  against  the  St  ' 
Louis  &  Meramec  River  Railroad  Oompany. 
From  a  Judgment  sustaining  a  motion  to  set 
aside  a  nonsuit,  defendant  appeals.  Re- 
versed. 

UcEeighon  ft  Watts  and  Robert  A.  Hol- 
land, Jr.,  for  appellant  R  L.  &  John  John- 
ston, for  respondent 
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HABSHAI.1^  J.  This  ts  An  action  tinder 
the  statute  to  recover  $5,000  damages  for 
the  death  of  the  plalntitTB  hiubaiid,  Ira  B. 
Warner,  on  January  22,  IBOO,  on  Lockwood 
avenue,  between  Gore  and  Grey  avenues,  in 
the  town  of  Webster,  alleged  to  have  been 
caused  by  being  struck  and  mortally  Injured 
by  one  of  defendants  cars,  then  behig  nm 
on  the  defendant's  street  railroad  tracks  vj^ 
on  said  street  The  acddent  occurred  be- 
tween 7  and  8  o'clock  at  night,  and  the  peti- 
tion charges  that  the  night  was  "qnite'da^** 
and  the  tracks  at  the  point  of  the  acddrait 
were  "dimly  lighted.**  and  the  accident  is 
alleged  to  have  occurred  about  70  feet  east 
of  Orey  avenue.  The  negligence  charged  in 
the  petition  Is  ttiat  *the  said  car  was  then 
and  there  running  east  on  a  down  grade  at 
a  rapid  and  dangerous  rate  of  speed,  and 
no  bell  was  sounded  nor  warning  given  by 
said  defendant,  its  ag«it  and  employes  In 
charge  of  said  car,  until  too  late  to  enable 
said  deceased  to  avoid  said  collision  and  es- 
cape from  his  periiona  position;  that  de- 
fendant's motoneer  in  charge  of  and  running 
said  car  saw,  or  by  the  exercise  of  ordinary 
care  would  have  seen,  the  said  peril  of 
plaintiff's  said  husband  at  said  time  and 
place  in  time  to  have  stopped  said  car  and 
avoided  said  collision,  or  so  checked  the 
speed  and  delayed  said  car  as  would  have 
given  said  deceased  snfflcient  time  to  escape 
from  his  position  of  peril  upon  said  tracks, 
but  defendant's  said  motoneer  then  and  there 
carelessly,  negligently,  and  recklessly  failed 
so  to  do."  The  answer  is  a'  general  denial 
and  a  plea  of  contributory  negligence.  At 
the  close  of  the  plaintiff's  case  the  defendant 
demurred  to  the  evidence.  The  court  sus- 
tained the  demurrer,  and  the  plaintiff  took  a 
nonsuit  with  leave.  The  plaintiff  moved  to 
set  aside  the  nonsuit  The  court  sustained 
the  motion  on  the  ground  ttiat  it  had  erred 
In  sustaining  the  demurrer  to  the  evidence, 
and  the  defendant  appealed  from  that  ruling 
of  the  court  As  the  only  question  lu  the 
case  that  Is  open  to  review  In  this  state  of 
the  record  Is  whether  the  plaintiff  made  out 
a  case  for  the  Jury,  the  evidence  will  tie 
stated  and  considered  In  the  course  of  the 
opinion,  rather  than  stating  it  separately. 

1.  The  erron  assigned  Is  that  the  trial  court 
erred  in  setting  aside  the  nonsuit  because 
the  plaintiff  made  out  no  case  that  entitled 
her  to  go  to  the  Jury.  In  cases  of  this  char- 
acter this  court  has  always  refused  to  inter- 
fere with  the  discretion  of  the  trial  court  In 
granting  one  new  trial  to  a  party  litigant 
unless  tlie  case  was  such  that  under  no  cir- 
cumstances whatever  could  a  verdict  In  favor 
of  the  plaintiff  be  allowed  to  stand.  Hoep- 
per  V.  Soutliern  Hotel  Co.,  142  Mo.,  loc,  cit 
887,  44  S.  W.  257;  Haven  v.  Railroad,  166 
Mo.,  loc.  dt  229,  55  S.  W.  1085,  and  cases  cit- 
ed. The  facts  disclosed  by  the  evidence  are 
that  the  defendant  Is  an  electric  street  rail- 
road, and  has  a  line  of  double  traclis  on  Lock- 
wood  avenue,  In  the  town  of  Webster.  The 


poles  that  carry  the  trolley  wire  are  located 
between  the  tracks.  Between  Gore  avenue  and 
Jefferson  Barracks  Road— a  distance  of  over 
1,000  feet— the  track  Is  straight  Between 
Orey  avenu&  and  Silent  avenue  there  is  a 
depression  in  the  street  so  that  looking  west- 
wardly  ftom  a  point  at  any  place  between 
Gore  and  Gr^  avenues  only  tbe  top  of  the 
ear  can  be  seen,  hot  the  noise  made  by 
the  running  of  the  car  can  tie  easily  heard. 
Between  Gore  and  Grey  avenues  there  were 
three  trolley  poles— one  about  70  feet  east  of 
the  east  line  of  Grey  avenue,  one  113.5  feet 
east  thereof,  and  the  third  114  feet  east  of 
the  second.  It  was  customary  for  vehicles 
traveling  west  on  the  north  side  of  Lock- 
wood  avenue,  and  desiring  to  go  south  to 
Grey  avenue,  to  cross  the  defendant's  tracks 
between  the  first  and  second  or  betwe^  the 
second  and  tiilrd  of  these  trolley  poles.  In- 
stead of  waiting  nntll  they  reached  Grey  ave- 
nue. On  the  night  in  question  a  car  of  the 
defendant  was  going  eastwardly  on  Lock- 
wood  avenue.  It  was  mnnlng  at  the  usual 
rate  of  speed,  which  Is  shown  to  be  faster 
than  cars  usually  run  In  the  city  of  St  Lou- 
is, but  no  faster  than  the  defendant's  cars 
usually  run  at  that  place.  Tbe  gong  was 
sounded  at  Rock  Hill  Road,  which  was  about 
1,000  feet  west  of  Grey  avenue.  The  gong 
was  also  sounded  sharply  three  times  when 
the  car  approached  Grey  avenue,  and  which 
was  about  160  feet  west  of  the  first  trolley 
pole  above  described.  The  car  ran  on  east- 
wardly until  It  neared  Gore  avenue,  which 
Is  350  feet  east  of  Grey  avenue,  when  It 
was  stopped,  and  the  motorman  said  he  had 
hit  "some  one**  or  "something,"  and  had  to 
go  back  to  find  out  what  It  was.  He  and 
the  passengers  on  the  car  then  went  back 
tovrards  Grey  avenue.  When  they  reached 
the  firet  trolley  pole  east  of  Grey  avenue 
they  found  a  two-wheel  cart,  with  the  left 
wheel  fastened  around  the  trolley  pole,  and 
the  ends  of  the  shaft  resting  on  the  north 
rail  of  the  east-bound  track,  and  such  ends 
were  crushed,  showing  they  had  been  run 
over  by  the  car.  They  also  found  the  body 
of  the  deceased  lying  between  tbe  tast  and 
west  bound  tracks,  wltb  bis  head  towards 
the  east-bound  track,  and  about  10  feet  east 
of  the  trolley  pole,  to  which  the  cart  was 
fastened  as  aforesaid.  He  had  been  hit  on 
tbe  head,  and  was  unconscious.  He  was 
taken  on  the  car  to  the  Baptist  Sanitarium 
In  St.  rx)ui8,  where  he  lingered  until  Febru- 
ary 9th,  when  he  died  without  regaining  con- 
sciousness. No  horse  was  found  at  or  near 
tbe  place  of  the  accident.  It  appeared  that 
the  deceased  lived  about  three  miles  south 
of  Webster,  and  that  he  had  business  at 
Webster  and  Clayton  every  few  weeks,  and 
that  It  was  his  habit,  when  returning  from 
Clayton,  to  drive  south  on  Gore  avenue  to 
Lockwood  avenue,  tbence  west  on  the  north 
side  of  Lockwood  avenue  until  he  reached 
the  place  between  the  first  and  second  or  sec- 
ond and  third  poles,  where  vehicles  going 
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south  Tuoally  crossed  the  defendant's  tracks, 
aDd  thence  along  the  south  side  of  Lock- 
wood  arenne  until  be  reached  Grey  arenae, 
and  to  proceed  southwardly  on  Grey  avenue 
to  bis  home.  On  the  day  of  the  accident  he 
went  alone  to  Clayton  In  his  cart.  It  ap- 
peared that  the  car  had  a  headlight  on  It 
that  threw  the  light  for  a  distance  of  about 
125  feet  ahead  of  It,  and  that  the  car  was 
abont  10  feet  in  height,  and  was  lighted  by 
electricity.  No  one  saw  the  car  strike  the 
deceased.  No  one  saw  the  deceased  upon  the 
track,  or  so  near  to  It  as  to  be  In  danger  of 
being  struck  by  the  car.  The  physical  facta 
show  that  the  deceased  had  been  bit  on  the 
head,  but  no  one  knew  whether  the  car  hit 
him  or  what  hit  blm,  and  the  physical  facts 
would  not  tell  the  tale.  The  physical  f&cts 
simply  showed  the  left  wheel  of  the  cart 
fastened  around  the  trolley  pole,  the  ends 
of  the  shaft  extending  towards  the  south  and 
resting  on  the  north  rail  of  the  east-bound 
track,  and  that  such  ends  bad  been  crushed 
by  tbe  car  running  over  them,  and  the  body 
of  the  deceased  lying  between  the  tracks, 
but  entirely  outside  of  the  tracks  on  which 
the  car  was  running.  This  was  the  case 
made  by  the  plaintiff,  and  upon  this  show- 
ing the  court  took  the  case  away  from  tbe 
Jury. 

The  first  act  of  negligence  charged  against 
the  defendant  Is  that  It  ran  the  car  at  a 
rapid  and  dangerous  rate  of  speed.  Tbe  only 
evidence  adduced  in  the  case  Is  that  offered 
by  the  plaintiff,  and,  Instead  of  even  tend- 
ing to  support  this  charge,  it  la  all  to  tbe 
effect  that  the  car  was  running  at  the  usual 
rate  of  speed.  None  of  the  witnesses  were 
able  to  state  the  exact  speed,  but  they  all 
agreed  that  It  was  tbe  usual  rate  at  which 
the  cars  ran  over  that  part  of  the  road. 
This  charge  of  n^llgence  was  therefore  ex- 
pressly disproved  by  the  plaintiff,  and  need 
not  be  further  considered. 

The  second  act  of  n^llgence  charged 
against  the  defendant  Is  that  no  bell  was 
sounded  or  warning  given  by  the  servants 
In  charge  of  the  car  until  it  was  too  late  to 
avoid  collision  and  to  enable  the  deceased  to 
escape  from  his  perilous  position.  Tbe  evi- 
dence not  only  wholly  failed  to  support  this 
charge,  but,  on  the  contrary.  It  expressly  dis- 
proves It,  for  It  shows  that  the  gong  was 
sounded  when  the  car  was  about  1,000  feet 
from  the  place  of  accident  and  that  it  was 
further  sounded  sharply  three  times  as  the 
car  neared  Grey  avenue,  and  at  a  point 
sbout  160  feet  distant  from  the  place  of  ac- 
cident This  charge  of  negligence  was  there- 
fore disproved. 

The  tlilrd  act  of  negligence  charged  Is  that 
the  motoneer  In  chaige  of  the  car  saw,  or 
by  the  exercise  of  ordinary  care  could  have 
seen,  the  peril  of  the  deceased  In  time  to 
have  stopped  tbe  car  and  to  have  avoided 
the  acddent  or  to  have  so  checked  tbe  speed 
of  tbe  car  as  to  tiave  afforded  the  deceased 
Ume  to  escape  from  bis  position  of  peril. 


and  carelessly,  negligently,  and  recklessly 
failed  BO  to  do.  There  Is  not  a  scintilla  of 
evidence  to  support  tills  ctuirge.  There  is 
absolutely  no  evidence  wliatever  that  the  de- 
ceased was  on  the  track  when  tbe  car  ap- 
proached, nor  that  tbe  motorman  saw  him  in 
peril,  or  at  all,  in  time  to  avoid  the  accident, 
nor  that  there  was  any  collision  between 
the  car  and  the  deceased,  nor  that  tbe  in- 
juries of  the  deceased  were  inflicted  by  the 
car.  Neither  do  the  physical  facts  atCord 
any  ground  wtiatever  for  drawing  sucb  no 
Inference  of  fact  The  only  thing  tbe  physi- 
cal facts  sbow  is  that  the  wheel  of  the  cart 
was  fastened  around  the  trolley  pole,  that 
the  ends  of  the  shaft  rested  on  the  north 
rail  of  the  east-bound  track,  and  were  crush- 
ed by  the  car  running  over  them.  There  was 
no  horse  tbere  or  abont  there.  These  phys- 
ical facts  show  that  if  the  deceased  bad 
been  sitting  in  tbe  cart  when  the  car  passed, 
be  could  not  possibly  have  been  bnrt,  for 
only  the  ends  of  the  shaft  were  on  the  track. 
From  the  fact  that  there  was  no  horse  there, 
and  from  the  tftct  that  the  ends  of  tbe  shaft 
were  resting  on  the  track,  and  were  crushed 
by  the  car,  the  conclusion  Is  Inevitable  that 
the  wheel  of  the  cart  had  become  fastened 
around  the  trolley  pole,  and  the  horse  had 
broken  loose  from  the  cart  and  run  away, 
and  the  ends  of  the  shaft  had  fallen  onto 
tlie  track  before  the  car  reached  tbat  point 
And  the  only  reasonable  and  fair  inference 
that  can  be  drawn  from  ail  the  physical 
facts  la  tliat  in  some  way  the  cart  was  run 
upon  and  became  entangled  with  the  trolley 
pole,  and  the  deceased  was  thrown  out  of 
the  cart  by  the  collision  of  the  cart  with 
tbe  trolley  pole,  and  was  Injured  by  striking 
on  his  head  when  he  fell,  and  that  the  horse 
broke  loose  and  ran  off,  and  tbat  tbe  cart 
was  in  that  condition  and  tbe  deceased  was 
already  hurt  before  tbe  car  reached  tbe  ^>ot. 
What  was  the  cause  of  all  this  Is  a  mere 
matter  of  guess  or  conjecture,  but  there  Is 
nothing  In  the  facts  shown  or  the  physics  of 
the  case  that  has  even  a  reasonable  tendency 
to  support  the  negligence  chained  in  tbe  pe- 
tition. 

The  burden  of  piroof  Is  primarily  upon  a 
plalatUf  to  prove  tbe  negligence  charged.  It 
is  not  enough  to  show  an  accident  and  an 
injury.  A  causal  connection  must  be  estab- 
llf^ed  between  tbe  accident  and  the  negli- 
gence charged  In  order  to  make  out  a  case 
for  the  Jury.  Falling  in  this,  as  this  plalntUt 
did,  the  court  should  take  the  case  from  the 
Jury,  because.  If  it  was  submitted  to  tbe  Jury, 
and  If  a  verdict  was  returned  for  the  plain- 
tiff, 't  could  not  stand,  for  the  reason  that 
It  would  bave  no  foundation  In  law  or  in 
fact  to  rest  upon.  Holman  v.  Railroad,  62 
Mo.  662;  Sorenson  v.  Paper  Co.,  56  Wis.  338, 
14  N.  W.  446.  In  other  words,  the  mere 
concurrence  of  negligence  and  injury  does 
not  make  the  defendant  liable.  There  must 
be  a  direct  connection  between  the  negli- 
gent act  and  the  Injury,  and  the  negligence 
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muBt  be  the  proximate  cause  of  the  Injury. 
Reed  v.  Ballroad,  60  Mo.  App.  604;  Stepp 
T.  Railroad.  86  Mo.  229;  Moberly  v.  Railroad, 
17  Mo.  App.  618;  Stoneman  y.  Railroad,  68 
Mo.  608;  Harlan  t.  Ballroad,  65  Mo.  22; 
Nolan  T.  Shlckle,  8  Mo.  App.  300;  Id..  68 
Mo.  336;  Settle  T.  Railroad.  127  Mo.  336, 
30  8.  W.  126,  48  Am.  St.  Rep.  633;  Ken- 
nayde  t.  Railroad,  46  Mo.  255;  Stanly  t. 
Ballroad,  114  Mo.  606.  21  S.  W.  832.  If  the 
Injury  may  have  resulted  from  one  of  two 
causes,  for  one  of  which,  and  not  the  other, 
the  defendant  \&  liable,  the  plaintiff  must 
show  with  reasonable  certainty  that  the 
cause  for  which  the  defendant  Is  liable  pro- 
duced the  result:  and.  If  the  evidence  leaves 
It  to  conjecture,  the  plaintiff  must  fall  in 
his  action.  Smart  v.  Kansas  City,  91  Mo. 
App.  686;  Epperson  v.  Telegraph  Co.,  156 
Mo.  346,  50  S.  W.  795.  55  8.  W.  1060:  Smith 
V.  Bank,  99  Mass.  605,  97  Am.  Dec.  59; 
Searles  v.  RaUroad,  101  N.  T.  661.  6  N.  B. 
66;  Peiroe  v.  Kile.  80  Fed.  866,  26  O.  a  A. 
201.  In  addition,  therefore,  to  the  fact  that 
the  evidence  wholly  falls  to  support  the  acta 
of  negligence  charged  in  the  petition,  the 
proofs  and  physics  of  the  case  wholly  fall  to 
show  any  causal  connection  between  the  neg- 
ligence charged  and  the  injury,  and  the  facts 
disclose  that  the  Injuries  may  have  occurred 
from  other  causes  than  the  negligence  of  the 
defendant  charged.  The  plaintiff,  therefore, 
was  properly  nonsuited,  and  the  court  erred 
in  granting  a  new  trial. 

The  judgment  of  the  circuit  court  sustain- 
ing the  motion  to  tet  aside  the  nonsuit  la 
therefore  reversed,  and  the  canse  remanded 
to  that  court,  with  directions  to  vacate  its 
order  setting  aside  the  nonsnit,  and  to  enter 
judgment  upon  the  nonsuit  ttaeretofbre  or- 
dered. All  concur. 


PARKS  V.  ST.  LOUIS  ft  S.  BY.  CO.  et  aL 

(Supreme  Court  of  Missonrl,  IHvIdon  No.  1. 

Nov.  25,  1903.) 

STREET  RAILROADS  —  INJURY  TO  PASSENOHR 
—  NBOLIOBNCB  —  INSTRUCTIONS  —  PLBAD- 
INOS-ASSUHPTIOH  OF  RISK— DAM A.OBS. 

1.  A  Ktrret  railway  company  assuming  to 
carrv  a  pitssonger  standing  on  the  steps  of  the 
platiorm  of  the  car,  outside  of  the  gate,  and 
on  the  side  next  to  the  other  track,  on  which 
oars  run  in  the  opposite  direction,  is  chargeable 
n-ith  the  duty  of  carrying  him  safely  in  that  po- 
sition, if  it  can  be  done  hj  that  high  desree  of 
care  which  the  law  requires  the  company  to  oh* 
serve  towards  its  passengers. 

2.  A  street  oar  passenger  taking  a  dangerous 
position  by  standing  on  the  car  steps,  outaide 
of  the  gate,  and  on  the  side  of  the  adjacent 
track,  on  which  cars  run  in  the  opposite  direc- 
tion, IB  required  to  exercise  that  degree  of  care 
for  hla  own  safety  which  prudent  persons  under 
like  circumstances  would  observe. 

8.  A  street  car  passenger,  because  of  the 
crowded  condition  of  the  car,  stood  on  the  step 
of  the  front  platform  of  the  car,  outside  of  the 
gate  inclosing  the  platform,  and  on  the  side 
next  to  the  track  on  which  cars  were  operated 
in  the  opposite  direction.  The  motonnnn  saw 
Um,  and  warned  him  that  It  was  a  position  of 


danger.  The  condactor  saw  him,  and,  witlnnt 
warning,  collected  Us  fare.  It  was  feasible 
to  carry  a  passenger  safely  In  that  i>osftion. 
The  company  carried  men  safely  in  that  posi- 
tion, and  carried  this  passenger  for  about  two 
miles,  when  he  was  injured  by  the  car  and  a 
car  traveling  on  the  other  track  coming  nearly 
In  contact  with  each  other  at  a  curve  in  the 
road,  because  of  a  violation  of  the  rules  of  the 
companies  operating  cars  on  the  traclOL  goreni- 
ing  the  passing  of  cats  at  curves.  Thero  was 
nothing  to  show  that  the  passenger  was  guilty 
of  negligence  after  taking  his  position  on  the 
step.  Held,  that  the  questloD  of  defendants' 
negligence  was  for  the  jury. 

4.  Though  the  act  of  the  passenger  in  taking 
the  position  on  the  step  was  an  act  of  negli- 
gence, which  contributed  to  his  injury,  the 
question  of  the  negligence  of  the  motorman, 
knowing  the  position  of  the  passenger.  Tunning 
his  car  into  the  curve  in  plnm  view  w  the  car 
on  the  other  track,  was  for  the  jury. 

5.  Tbe  petition  in  an  action  by  a  street  car 
passenger  for  injuries  alieKCd  negligence  of 
defendants  in  bringing  their  cars  in  close  prox- 
imity while  meeting  on  a  curve.  The  answer 
coDMsted  of  a  general  denial  and  a  plea  of  con- 
tributory negligence,  in  taking  a  danKerons  po- 
sition on  the  step  of  the  platform  of  the  car, 
outside  of  the  gate,  and  on  the  side  next  to  the 
other  track.  Beld,  that  an  ndditionai  plea  al- 
leging that  the  passenger  knew,  or  by  ordinary 
care  might  have  known,  the  idtantion  of  the 
tracks,  and  that  the  danger  of  ri^g  on  the 
step  was  known,  or  by  ordinary  care  might 
have  been  known,  to  the  passenger,  and  that  he 
assumed  the  risk.  If  Intended  to  charge  that  his 
injuries  resulted  solely  from  his  voluntary  act 
of  riding  on  tbe  step,  was  covered  by  the  plea 
of  general  denial. 

6.  If  the  pleader  intended  to  allege  that  the 
position  was  so  daoKcrous  that  injury  to  the 
passenger  could  not  have  been  avoided  the 
exercise  of  the  care  incumbent  on  the  carrier, 
and  that  the  danger  was  obvious  or  known  to 
the  passcuf^er.  the  plea  was  defective  for  falling 
to  so  alleee. 

7.  If  the  plea  intended  to  allege  that  the  pas- 
senger's negliRent  act  of  riding  on  the  step  con- 
tributed to  his  injury,  it  was  covered  by  the 
plea  of  contrlbutwy  negligence. 

8.  A  street  railway  passenger  never  aasnmea 
the  risk  of  the  company's  negligence. 

9.  A  fact  about  which  there  Is  no  dispute, 
and  which  is  conceded  to  be  trne  notwltbstand- 
ing  the  ailegatloDS  in  the  pleadings,  may  be  as- 
sumed in  an  instruction  to  he  true. 

10.  Where  there  was  some  evidence  that  the 
car  of  tbe  other  company  stopped  after  entering 
the  curve  at  a  point  where  the  dangw  was 
greatest,  an  Instruction  that  such  company  was 
not  liable.  If  at  the  moment  of  the  accident  its 
car  was  not  passinK  through  the  curve,  was 
properly  refused,  because  authoriKing  a  verdict 
for  it  if  its  car  had  stopped  after  entering  the 
curve. 

11.  Where  thore  was  nothing, to  indicate  that 
the  verdict  in  a  personal  injury  action  was  not 
the  result  of  calm  jud}:ment,  the  court  on  ap- 
peal will  not  disturb  It  as  excesaive. 

Appeal  from  Circuit  Court,  St.  Tyrals  Coun- 
ty; Jno.  W.  McElblnney,  Judge. 

Action  by  James  J.  Parks  against  the  St. 
Lonls  ft  Suburban  Railway  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

McKelghan  ft  Watts  and  Bobt.  A.  Hol- 
land, Jr..  for  aivellanta.   Wm.  B.  Gentry, 

for  respondent 

VALLIANT,  J.  Defendants,  two  atreet 
railway  companies,  appeal  from  a  jadgmeat 
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tor  tCOOO  recorered  against  them  In  the  dr- 
cult  court  of  St.  LonlB  county  by  the  plaiiF 
tiff  on  Bccoant  of  personal  Injuries  alleged 
to  have  been  received  by  Mm  through- their 
n^IIgence.  There  la  not  much  dispute  as 
to  the  gOTemlng  facts  of  the  case.  In  June, 
1900,  there  was  a  strike  among  the  employ^ 
of  all  the  other  street  railroad  Companies  In 
the  city  of  St.  Louis,  and  the  only  street  cars 
running  were  those  operated  by  the  defend-  ^ 
ant  companies.  Tbe  consequence  was  the  ; 
<»rs  of  these  two  companies  were  crowded 
with  passengers  beyond  tbelr  normal  carry- 
ing capacity.  People  crowded  Jn,  flUlng  the 
bodies  of  tbe  cars,  tbe  platforms,  and  erery 
part  where  a  seat  or  foothold  could  be  ob- 
tained. Plaintiff  on  June  14,  1900,  boarded 
a  west-bound  car  of  the  St.  Louis  &  Subur- 
ban Kallway  Company,  which  we  will  call 
tbe  Suburban  car,  at  the  crossing  of  Four- 
teenth street  and  Franklin  avenue.  The 
car  was  crowded  with  passengers  to  such 
an  extent  that  the  only  space  plalntlfT  could 
obtain  on  It  was  standing  room  on  the  step 
of  the  front  platform,  outside  of  the  gate 
that  Inclosed  the  platform.  There  was  an- 
other man  and  a  boy  standing  on  the  step 
in  the  same  attitude  plaintiff  took.  During 
the  period  of  this  strike,  it  was  not  unusual 
for  men  to  ride  on  tbe  steps  of  the  platform, 
out^e  the  gates,  as  those  men  were  doing. 
At  the  point  where  plaintiff  boarded  the  car 
the  defendant's  rallw^iy  runs  north  and 
south,  bat  a  short  distance  after  passing 
Franklin  avenue  It  torus  west,  which  Is  Its 
main  course.  It  Is  a  double-track  road,  and 
tlie  cars  of  both  defendant  companies  run 
over  It  The  step  on  which  the  plaintiff 
imk  his  position  was  on  the  west  side  of  the 
<^r  going  north,  which  would  become  the 
south  side  aft«r  it  turned  west,  and  "was 
the  Inside;  that  is,  the  side  next  to  tbe  other 
track,  over  which  the  east-bound  cars  came. 
Tbe  outside  line  of  the  step  on  which  the 
plaintiff  stood  was  on  a  line  with  the  out- 
ride of  tbe  car.  but  the  plaintlfTs  body  pro- 
jected beyond  that  line.  He  could  not  press 
himself  closer  in.  The  motorman  saw  the 
men  and  the  boy  on  the  step,  and  told  them 
it  was  dangerons  to  ride  there,  and  that 
they  ought  to  try  to  get  on  the  other  side, 
hat  they  did  not  change  their  position.  The 
conductor  also  saw  the  plaintiff  there,  and 
a.<iked  him  for  his  fare  while  he  was  in  that 
position,  and  received  it.  The  plaintiff  rode 
standing  on  the  step,  outside  the  gate,  from 
Fourteenth  street  to  a  point  Just  t^yond 
yandeventer  avenue,  a  distance  of  prol>ably 
two  miles  or  more,  where  the  accident  oc- 
curred. In  going  that  distance  the  car  pass- 
ed around  two  or  three  curves,  and  met 
jvveral  cars  east-bound  on  the  other  track. 
3xKt  west  of  Vandeventer  avenue  the  tracks 
of  the  defendant  companies  curve  to  the 
norih,  and  then  turn  again  to  the  west.  Cars 
Rolng  In  opposite  directions,  meeting  In  this 
ourre,  were  brought  more  or  less  nearly  In 
contact,  acendins  to  tbe  point  in  the  carve 


at  which  they  passed  each  other.  Tbe  space 
between  cars  thus  passing  was  variously  ei^ 
timated  by  different  witnesses,  but  tbe  tes- 
timony of  all  of  them  showed  that  at  soihe 
point  In  the  curve  the  meeting  cars  would 
come  so  close  to  each  other  that  extra  care 
was  to  be  observed  to  avoid  contact,  and  it 
was  made  the  subject  of  especial  regulation. 
The  printed  rules  of-  the  companies  gave  the 
east-bound  cars  the  right  of  way  in  the  fore- 
noon, and  the  west-bound  In  the  afternoon. 
Plaintiff  was  on  a  weet-lJound  car,  and  It 
was  about  5  or  6  o'clock  in  the  afternoon,  so 
that  this  car  had  the  right  of  way.  The 
rules  also  required  the  car  that  did  not  have 
the  right  of  way  to  come  to  a  stop  40  feet 
before  entering  tbe  curve,  to  allow  a  car 
coming  In  the  opposite  direction  to  pass 
through  tbe  curve  without  danger  of  con- 
tact. On  this  occasion,  as  the  Suburban  car 
going  west  approached  this  curve,  a  car  of 
the  St  Louis  &  Meramec  Slver  Railroad 
Company,  which  we  will  call  the  Meramec 
car,  approached  it  from  the  opi>osIte  direc- 
tion. Each  of  these  cars  was  In  plain  view 
of  the  motorman  In  charge  of  tbe  other. 
There  is  some  conflict  In  the  evidence  as  to 
whether  the  east-bound  car  stopped  at  all 
before  tbe  accident,  but.  If  It  stopped  at  all, 
it  did  so  very  close  to  or  Just  at  tbe  entrance 
of  tbe  curve.  There  Is  also  some  conflict  as 
to  the  speed  at  which  the  Suburban  car  en- 
tered the  curve  and  was  going  when  the 
accident  occurred.  But  whatever  the  truth 
about  those  disputed  points  may  be,  the  fact 
is  that  the  position  of  the  Meramec  car  In 
reference  to  the  curve  was  such,  and  the 
movement  of  the  Suburban  car  into  and 
around  the  curve  was  such,  as  that  the  plain- 
tiff's body  was  brought  Into  violent  contact 
with  the  Meramec  car,  and  be  was  rolled 
between  the  two  cars  until  the  space  between 
them  became  wider,  and  he  was  dropped  to 
the  ground,  having  ref^lved  serious  injuries. 

1.  Appellants'  first  proposition  Is  that  the 
court  erred  in  refusing  the  Instruction  in  the 
nature  of  a  demurrer  to  the  evidence  which 
defendants  asked.  The  substance  of  the 
proposition  is  that  the  [>ositlon  taken  by  the 
plaintiff  on  the  step  of  the  platform  was  so 
obviously  dangerous,  and  It  so  obviously  con- 
tributed to  the  accident,  that  the  court  should 
have  arljudged  tbe  plalntllt,  on  hia  own  evi- 
dence, guilty  of  contributory  negligence. 
There  are  two  standpoints  from  which  this 
proposition  is  to  be  considered: 

(a)  That  the  plaintiff's  position  was  one  of 
danger,  and  that  he  would  not  have  been  In- 
jured if  he  had  not  been  where  he  was,  are 
facts  Indisputable.  But  was  he  guilty  of 
negligence  In  being  there?  We  need  not 
dwell  on  the  fact  that  the  car  was  so  crowd- 
ed he  could  not  get  on  It  In  any  other  posi- 
tion, because  he  was  not  compelled  to  get  on 
it  at  all.  His  taking  passage  on  tbe  car  was 
a  voluntary  act  Traveling  on  a  street  car 
in  a  great  city  is  always  attended  with  dan- 
ger, whatsoever  pooitlon  In  or  on  the  car 
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the  passenger  may  aBsome.  But  U  It  Is  a 
position  that  the  carrier  offers  to  the  passen- 
ger, or  a  position  which  the  carrier  assents 
to  his  taking,  and  knowingly  assttmes  to  carry 
him  In  that  position,  then  It  becomes  the 
duty  of  the  carrier  to  carry  him  safely  In 
that  positloD.  if  it  can  be  done  by  the  exer- 
cise of  that  high  degree  of  care  which  the 
law  requires  the  carrier  to  observe  for  the 
safety  of  its  passengers.  The  degree  of  care 
to  be  observed  by  the  carrier  In  such  case 
must  be  In  proportion  to  the  danger  which 
the  passenger's  position  entails.  The  more 
dangerous  the  position,  the  greater  the  care 
the  carrier  is  bound  to  observe.  And  at  the 
same  time  the  law  imposes  on  the  passen- 
ger In  like  case  the  duty  of  observing  for  bis 
own  safety  the  care  that  a  man  of  ordinary 
prudence  under  like  circumstances  would  ob- 
serve, and  that  care,  too,  must  be  In  propor- 
tion to  the  apparent  danger.  The  more  dan- 
gerous the  position,  the  more  care  a  prudent 
man  would  be  expected  to  observe.  It  Is  the 
duty  of  a  carrier  who  has  undertaken  to 
carry  a  passenger  In  such  a  position  to  carry 
him  safely,  If  It  can  be  done  by  the  exer^ 
else  of  the  degree  of  care  above  mentioned; 
and  it  is  correspondingly  the  duty  of  the  pas- 
senger, after  he  has  taken  that  position,  to 
observe  such  care  for  his  own  protection  as 
an  ordinarily  prudent  man  In  a  like  position 
and  under  like  oonditi<mt  vrould  naturally 
be  eiQMCted  to  observe.  Under  those  drcum- 
stances,  if  the  passenger  Is  Injured  from  a 
cause  arising  out  of  or  Incident  to  the  posi- 
tion itself,  without  failure  of  duty  on  the 
carrier's  part,  the  carri^  is  not  liable.  And 
though  in  such  case  the  carrier  fail  to  per- 
form its  duty,  and  that  failure  results  in  the 
accident,  stlU,  If  the  passenger  fails  also  in 
his  dui7  aa  above  defined,  and  his  failure 
contributes  to  bring  about  the  result,  he  can- 
not recover.  But  In  Judging  the  conduct  of 
both  carrier  and  passenger  we  must  look 
only  to  conduct  after  the  passenger  has  as- 
sumed the  position,  not  charging  the  posi- 
tion Itself  to  either  as  an  act  of  negligence, 
but  requiring  both  to  keep  In  mind  the  peril 
incident  to  the  position,  and  regulate  their 
conduct  In  reference  thereto.  In  this  case 
the  carrier  knew  the  position  the  passenger 
had  taken,  and  assented  thereto,  and  under- 
took to  carry  hhn  In  that  position.  We  say 
this  because  the  motorman  saw  him  there, 
and  warned  him  that  It  was  a  position  of 
danger,  and  the  conductor  saw  him  th&e, 
and,  wlthoat  warning  and  without  remon- 
strance, asked  him  for  his  fare,  and  receiv- 
ed It.  If  that  had  been  a  position  of  such 
danger  that  the  carrier  was  unwilling  to  as- 
sume the  duty  of  carrying  the  plaintiff  there- 
in, the  carrier  had  the  right  to  require  the 
plaintiff  to  leave  the  car.  It  was  an  unusual 
position— one  involving  more  than  usual  risk 
—and  the  carrier  had  the  right  to  refuse  to 
carry  him  In  that  position.  But  unless  some 
other  circumstance  or  condition  arose  to  In- 
crcaw  tbe  haaard,  It  waa  faaslbla  to  cany 


a  passenger  safely  In  that  position.  This  Is 
shown  by  the  fact  that  during  tills  period  of 
overcrowded  cars  the  defeiidanta  did  carry 
men  safely  in  that  position,  and  eq>eclally 
by  the  fact  that  this  plaintiff  was  carried 
safely  from  Fourteenth  street  to  Vande- 
venter  avenue,  passing  en  route  many  cars 
on  the  other  track,  and  passing  through  two 
or  three  other  curves.  There  is  no  act  of 
the  plaintiff  after  taking  his  position  on  the 
step  that  la  complained  of  as  n^Ugence. 
The  foregoing  views  accord  with  former  de- 
cisions of  this  court.  Huelsenkamp  v.  By. 
Co.,  37  Mo.  637,  00  Am.  Dec.  399;  Wlllmott 
V.  By.  Co.,  106  Mo.  536,  17  S.  W.  490;  Sey- 
mour V.  By.  Co.,  114  Mo.  266,  21  8.  W.  739. 

(b)  But  assuming  that  taking  the  position 
on  the  st^  of  the  platform  was  itself  an  act 
of  negligence,  and  that  it  contributed  to  the 
occurring  of  the  accident,  still  there  was  a 
question  for  the  Jvxy.  The  motorman  and 
conductor  both  knew  the  man  was  there, 
and  knew  the  peril  of  his  position.  They 
also  knew  that  he  could  not  Jump  from  the 
car  while  It  was  passing  through  the  curve 
without  the  risk  of  falling  and  being  run 
over  by  the  approaching  east-bound  car,  or 
of  being  run  over  If  be  did  not  falL  Yet,  In 
plain  view  of  the  other  car,  and  seeing  tioat 
It  had  not  stopped  as  the  rules  of  the  com- 
pany required,  and  as  common  sense  dictat- 
ed, the  motorman  of  tbe  Suburban  car  ran 
his  car  into  the  curve  and  on  until  he  had 
crushed  the  plalntUTs  body  against  the 
Meramec  car.  The  facta  of  this  case  make 
a  strong  example  of  the  vrladom  of  the  rule 
which  allows  a  plaintiff  In  exceptional  cases 
to  recover,  notwithstanding  his  own  con- 
tributory negligence,  when  tbe  defendant 
sees  the  plalntUTs  peril,  and,  although  able 
by  ordinary  care  to  avoid  It,  yet  recklessly 
or  wantonly  Inflicts  the  Injury.  Eellny  t. 
By.,  101  Mo.  67,  13  S.  W.  806,  8  L.  B.  A. 
783;  Morgan  v.  Wabash  B.  Co.,  169  Mo.  262, 
60  S.  W.  196. 

Tbe  court  did  not  err  In  refusing  an  Instruc- 
tion looking  to  a  nonsuit. 

2.  The  plaintiffs  petition  stated  his  cause 
of  action  based  on  alleged  negligence  of  the 
defendants  In  bringing  tbelr  cars  into  colli- 
sion, or  such  close  proximity  as  to  cause  the 
plaintiff's  Injuries.  The  answer  of  the  de- 
fendants consisted  of  a  general  denial,  a 
plea  of  contributory  negligence  based  on  the 
act  of  the  plaintiff  In  taking  the  dangerous 
position  on  the  step  of  the  platform,  and  then 
folloyed  what  In  their  brief  the  learned  coun- 
sel for  sibilants  call  a  plea  of  assumption  of 
risk,  which  Is  as  follows:  "And  for  a  fur- 
ther defense  defendants  state  that  all  the 
details  of  defendants*  tracks,  and  the  man- 
ner of  operating  cars  thereon,  were  knovm  to 
plaintiff,  or  by  the  exercise  of  ordinary  care 
might  have  been  known  to  plaintiff,  and  that 
the  danger  of  riding  upon  the  southern  steps 
of  the  front  platform  of  the  west-bound  car 
was  known  to  plaintiff,  or  by  tbe  exercise  of 
ordinary  care  might  have  been  known  to 
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plAlntlff,  and  that  plaintiff  asinmed  tbe  risk 
of  riding  upon  said  part  of  said  car  on  nSd 
occaskHL"  .^ntellantB  nov  conwlsln  tliat  the 
tDstroctlon  glren  at  tbe  reqtMst  of  tbe  plain- 
tiff ignwed  tbe  defense  eet  iq»  in  tbat  plea. 
Tbat  Is  not  a  food  plea.  Tbe  fact-  tbat  tbe 
Idalntlff  biHl  negUffently  taken  a  position  on 
tbe  platfmn  step,  ontsMe  tbe  gate,  was  a 
fact  already  properly  pleaded  as  an  act  of 
emtilbutory  DeKligence.  To  the  plea  of  con- 
trtbotorr  negligence  the  plaintiff  rqdled,  and 
tbe  tesno  was  pnqmiy  joined-  But  the  part 
of  tbe  answer  abore  qooted,  and  which  ap- 
pellants call  their  plea  of  assnmptltm  of  xlA, 
preseaitB  no  afflrmatlTe  defense.  If  It  Is  In- 
tended by  that  plea  to  say  tiiat  tiM  plaintiff's 
Injnrles  were  the  nsnlt  sole^  at  bis  volon- 
taiy  act  ildlng  on  the  step  of  tte  platform, 
thm  It  means  tbat  tbe  injuries  were  not  tbe 
result  of  the  defradantM*  negligence,  wbldi 
defense  was  already  corered  by  the  plea  of 
een^l  dei^.  The  petition  having  charged 
that  the  plaintiff's  Injuries  were  eauaed  by 
the  defendants  n^Ugooce,  and  the  defend- 
ants having  denied  that  charge,  they  were  at 
Hboty,  nnder  tbetr  general  deinlal,  to  prove 
anytbiiig  to  shov  that  the  plaintiff's  Injuries 
(hd  not  remit  from  their  negligenea  That 
which  can  be  proven  under  the  general  denial 
already  pleaded  la  Improper  to  be  specially 
pleaded.  If  the  pleader  Intnaded  to  aay  tbat 
to  ride  in  that  position  was  so  dangerous  that 
tnjnry  to  tbe  plaintiff  could  not  have  been 
avotded  by  tbe  exercise  of  the  care  Incumbent 
on  tbe  canler,  and  tbat  the  fact  that  It  wa<> 
sc  dangerous  was  otivions  or  known  to  the 
plaintiff,  tbec  the  fault  of  &e  plea  Is  that  It 
does  not  say  that;  and.  In  the  light  of  the 
evidence;  if  It  bad  said  so,  the  court  would 
not  have  committed  error  in  tgnorlng  it  In  tiie 
Instmcttoos,  because  there  was  no  evidence 
to  support  it.  All  the  evidence  shows  tbat 
tbe  accident  would  not  have  occurred  if  tiie 
motorman  had  used  even  ordinary  care.  If 
by  that  idea  it  was  Intended  to  say  tbat  tbe 
plaintiff's  negUgoit  act  of  riding  on  the  step, 
johied  -with  Uie  defendants  n^^lgent  act  of 
attempting  to  pass  two  cara  In  a  space  tbat 
was  not  wide  enough  for  them  to  pass  in 
■afety,  and  that  thus  tbe  plaintiff  contribut- 
ed to  cause  his  own  injury,  tbat  defense  was 
already  covered  by  the  plea  of  contributory 
Diligence.  But  it  it  was  Intended  by  tbe 
plea  to  say  tiiat  the  plaintiff,  by  voluntarily 
taking  that  position,  released  the  defendanto 
Ctom  th^  dnty  to  ezerdse  the  degree  of  care 
doe  from  tbe  cairler  to  the  passenger,  or  If 
It  was  Intended  to  say  tbat  by  taking  tbat 
position  the  plalntlfl  assumed  not  only  the 
risk  incident  to  it,  but  assumed  also  the  risk 
ffiC  the  defoidants'  negligence,  then  It  was 
not  a  good  ptaa.  The  paasmgar  never  as- 
snmes  tbe  risk  of  tba  carrier's  negligence. 
Thoe  is  always  a  risk  of  penKma)  injury  to  a 
person  travding,  even  if  time  be  no  negli- 
gence either  on  his  own  part  or  on  the  part 
of  the  carrier.  Tbat  risk  is  incident  to  the 
act  at  traveling,  and  la  greater  or  l«u  ac- 


cording to  the  drcnmatanees  and  conditions. 
That  risk  the  passenger  assumes.  But  If  to 
file  danger  toddent  to  tbe  act  of  tcaveltng 
under  tbe  drcnmstances  and  conditions  of  the 
particular  case  is  added  a  danger  caused  by 
tbe  negligence  of  the  carrier,  the  passenger 
does  not  assume  the  risk  of  those  combined 
dangers.  If  tbe  catast^be  in  question  did 
not  result  alone  from  the  danger  Incident  to 
the  act  of  travtilng  under  the  given  circum- 
stances and  conditions,  but  resulted  because 
to  that  dangM!'  was  added  the  consequence  of 
tiw  negligent  act  of  the  carrier,  there  was  no 
sttdi  assumption  of  xlBk  as  would  relieve  the 
eaxrlet  from  UablUty.  Assumption  of  risk  Is 
one  thing,  and  contributory  negligence  Is  sn- 
otber.  Curtis  v.  McNahr  (Mo.  Sup.)  78  8.  W. 
16T.  Tbe  court  did  not  «r  In  ignoring  tbat 
plea  in  Ito  instructions. 

Instruction  No.  8  given  for  tbe  plaintiff  be- 
gins as  follows:  "The  Jury  are  Instructed 
tbat  If  you  believe  and  find  from  tbe  evidence 
in  this  case  tbat  the  servants  of  defendsnt 
St  Louis  A  Meramee  River  Railroad  Compa- 
ny, who  were  In  ^rge  of  Its  said  east-bound 
car  on  the  occasion  mentioned  In  the  evi- 
dence, prior  to  and  at  the  time  of  tbe  alleged 
Injury  to  plaintiff,  were  not  exerdslng  ordi- 
nary care  to  avoid  said  collision,"  ete.  Ap- 
pellants complain  of  thia  instruction  because 
tbey  say  tbat  by  tbe  use  of  the  words  '^d 
colllaion"  It  assumes  that  tiiere  wu  a  colll- 
tion,  Instead  of  submitting  tbe  question  to 
the  Jury.  There  was  no  dispute  on  that  point. 
Tbe  evidence  of  defendants  showed  tiut 
there  was  a  collision,  as  well  as  that  of  the 
plaintiff.  Although  tbe  general  denial  met 
ev«T  tact  steted  in  tbe  petition  In  issue,  yet 
a  tect  about  which  there  was  no  real  dispute, 
and  tiiat  was  conceded  at  the  trial,  may  be 
assumed  in  an  Instruction. 

The  defendanto  asked  five  Instructions, 
marked  B,  G.  D,  B,  and  F.  the  effect  of 
which  wtte  tbat  the  plaintiff,  by  taking  tbe 
position  of  obvious  danger  on  tile  st^  of  the 
platform,  was  not  entitied  to  recover.  From 
what  we  have  above  said.  It  will  appear  tbat 
there  was  no  error  In  refusing  those  Instruc- 
tions. 

Instruction  O  asked  by  defendant  was  to 
the  effect  that,  if  the  Monmec  car  at  tiie  mo- 
ment of  tbe  accident  was  not  passing  through 
the  curve,  die  verdict  dionld  be  to  favor  of 
the  Meramee  Company.  That  Instruction 
called  for  a  verdict  for  that  defendant,  even 
tbougb  the  Meramee  car  bad  stopped  after  It 
bad  entered  the  curve^  as  some  of  the  evi- 
dence tended  to  show,  at  a  potot  where  the 
danger  was  great»t  It  was  not  error  to  re- 
fuse that  Instruction. 

8.  It  Is  earnestly  argued  that  file  damages 
awarded  by  tbe  jury  are  excessive.  We  do 
not  deem  It  necessaiy  to  1^  (q>lnion  to  dis- 
cuss the  evidence  bearing  90  tills  point.  It 
ifl  suflldent  to  say  tbat  the  assessment  by  the 
Jury  la  not  so  much  out  of  tbe  way  as  to 
Justify  us  In  Invading  their  peculiar  provtoce. 
There  is  nothing  to  Indicate  that  It  Is  not  the 
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result  of  calm  Judgment,  and  we  will  not  dis- 
turb It 

We  find  no  error  In  the  record,  and  there- 
fore the  Judgment  la  affirmed.  All  ooncnr. 


LILLARD  et  ux.  t.  WILSON  et  aL 

(Snpreme  Court  of  Missouri,  DivlsioQ  No.  1. 

Not.  2B,  1903.) 

lUPUBD  CONTRACT  —  UBHBBR8  OF  HOOSB- 
HOX«D— JOINDBB  09  FABTIB8-4VIDBNCE. 

1.  Whether  serrioaa  nuidered  by  a  son  and 
daughter-in-law  io  nursing  parents,  who  lived  in 
the  same  bouse  under  a  business  arrangement, 
whereuuder  the  son  paid  rent  for  the  farm,  were 
intended  as  a  gratuity,  or  under  an  implied  con- 
tract for  pa^,  is  a  question  for  the  jury. 

2.  A  writing  signed  by  a  father,  in  the  pres- 
ence of  witnesses,  expressing  &  wish  that  his 
son  and  daughterrin-Iaw  be  paid  from  big  estate 
for  their  care  of  tiim  and  his  wife  for  several 
Tears  preceding,  ia  admissible  in  an  action  after 
his  death  against  bis  administrator  by  the  son 
and  daughter-in-law  for  remuiieration  for  nurs- 
ing the  parents,  as  showing,  not  au  express  con- 
tract, but  the  father's  intention,  and  whether 
the  services  were  rendered  gratuitously,  or  un- 
der an  implied  promise. 

S.  An  action  for  aerricea  rendered  substan- 
tially all  by  the  wife  should  be  brought  by  her 
alone,  without  her  husband  joining,  under  Rev. 
St.  1889,  6  6869,  giving  the  wife  the  wages  of 
her  separate  labor,  ana  section  (1S64,  making  it 
competent  for  her  to  sue  separately. 

Appeal  from  Circuit  Court,  Lafayette 
County;  Samuel  Davis,  Judge. 

Action  by  Edward  W.  Llllard  and  wife 
against  M.  D.  WUsod,  as  administrator,  and 
another.  From  a  Judgment  austainlng  a  de- 
murrer to  their  evidence,  plain  tills  appeal. 
RcTeraed. 

John  Welborn  and  CBiarlea  Lyona,  for  ap* 
pellantB.   8.      WUaon.  for  reapondenta. 

UARSHAIiU  Jf.  Tha  plalntlffa  are  hns- 
band  and  wife.  Edward  liUard  was  the  son 
of  W.  0.  Llllard  and  Sarah  J.,  his  wife.  W. 
C.  Llllazd  died  Januair  18,  1889;  and  the 
plaintiffs  exhibited  this  dalm  against  hla 
estate  tot  servlcea,  as  nurse,  rendered  him 
and  bis  wife  at  his  request.  The  claim  la  for 
<ttO  a  month  from  June  2,  1888,  to  January 
13,  1899,  aggregatli«  ¥7,200*  for  nnraing  the 
deceased*  and  for  $40  a  month  txom  Jan- 
uary 4,  1898.  to  January  18,  1899.  ag^ega^ 
Ing  $1,920,  for  nnrslng  his  wltew  The  an- 
swer denlM  all  llabillly;  denies  that  the  lia- 
bility, tf  any.  Is  to  the  plafamffa  ^hitly.  and 
therefore  pleads  a  misjoinder  of  parties;  and 
Avers  that  on  March  1,  1888,  the  deceased 
nnted  hts  farm,  near  OoncordU,  Mo.,  to  his 
son  Edward,  the  plalntUT.  for  $300  a  yrar, 
and  upon  tin  agreement  that  the  two  fam- 
ilies were  to  occupy  the  house  Jointly,  each 
furnishing  one-half  of'  the  ivovlslons  for 
family  use;  avers  that  such  rental  was  re> 
newed  from  year  to  year  up  to  the  deatii  of 
the  tether,  at  which  time  It  Is  alleged  that 
Edward  owed  his  fiither  $1,225  on  account 
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<tf  rent,  and  $300  on  account  of  a  note  dated 
January,  1895,  and  asks  Judgment  for  those 
amounts.  The  answer  also  pleads  the  Ave- 
year  statute  of  limitations  as  to  all  the 
claim  prior  to  June  1.  1884.  The  case  made 
by  the  plaintUfs  was  this:  The  father  rent- 
ed his  farm  to  hla  son  Edward  on  March  1, 
1888,  for  $300  a  year,  and  upon  the  further 
agreement  that  the  two  familiea  should  lire 
together  in  the  father's  house,  but  each  was 
to  furnish  one-half  of  the  necessary  provl- 
rions.  It  also  ai^ared  that  the  son  paid 
all  the  rent  that  became  due.  It  does  not 
appear  whether  there  was  any  such  note 
given  as  Is  described  In  the  answer,  not.  If 
given,  whether  It  was  paid  or  not.  On  the 
2d  of  June,  1888,  the  father  was  thrown 
from  a  h<»>se,  and  his  blp  was  broken  near 
the  socket,  and  he  was  thereafter  a  oripple. 
Thereafter  he  suffered  also  with  his  kidneys 
and  bowels  to  such  a  degree  that  he  lost  con- 
trol over  them,  and  they  acted  without  his 
knowledge  or  Intention.  This  trouble  was 
BO  great  at  times  that  the  witnesses  say  he 
had  to  be  attended  to  like  a  child.  He  also 
suffered  vrlth  an  eczema  on  his  ies,  which 
had  to  be  cleansed,  treated,  and  bandaged 
often  as  much  as  twice  a  day.  He  required 
constant  attention  In  these  respects  for  the 
balance  of  his  life,  running  11^  years.  He 
was  about  82  or  83  years  old  when  he  died. 
His  wife  was  also  old  and  weak,  and  suffer- 
ed with  asthma,  and  was  at  times  other- 
wise sick,  and  required  a  good  deal  of  wait- 
ing on.  When  she  was  able  so  to  do,  she 
assisted  In  housework  to  tiie  best  of  her 
ability,  and  looked  somewhat  after  her  grand- 
children, but  she  was  unable  to  nurse  the 
deceased.  Substantially  all  the  nursing  of 
both  the  old  people  was  done  by  the  plain- 
tur  Bettle  Llllard,  as  was  also  all  the  house- 
work and  cooking  for  both  families,  and  for 
the  boarders  and  the  farm  hands.  It  was 
shown  that  the  deceased  many  times  ex- 
pressed to  his  friends  and  acquaintancea,  and 
to  all  with  whom  he  came  in  contact*  his 
realization  of  his  condition,  bis  appreciation 
of  the  invaluable  services  that  his  daugbter- 
in-law  rendered  to  him,  and  his  desire  tbat 
she  should  be  well  paid  therefor;  and  on 
one  occasion  he  asked  the  doctor  who  had 
arranged  the  affairs  of  a  neighbor  of  his,  and, 
upon  being  Informed,  requested  the  doctor 
to  send  the  same  notary  to  him,  saying  he 
wanted  to  give  some  or  all— the  doctor  was 
not  clear  which— (rf  his  land  to  his  son  and 
his  daughter-in-law.  In  compensation  for  the 
services  tbey  bad  rendered  him  In  nurslDg 
him;  but  It  does  not  appear  that  the  notary 
ever  came  to  him,  and  so  no  iMrovlslon  was 
thus  made  by  him  In  discharge  of  his  obliga- 
tion. It  does  appear,  however,  that  on  the 
8th  of  December,  1888.  the  deceased  ex- 
ecuted the  following  written  Instrument:  **i 
hereby  certify  and  state  that  I  will  and  wtah 
my  son,  E.  W.  Llllard  and  wife,  Bettle  lAl- 
lard  to  be  paid  a  reasonable  sum  of  money 
from  my  estate;  first  fM  tbelr  Und  and 
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omaiamte  can  and  atbentkn  tt»  me  dmliis 
my  laat  jmn  ot  life,  and  also  the  ca»  and 
mttantlon  of  my  belov^  wife*  Sarah  Jane 
UllanL  Witneaa  my  liand.  W.  a  LUlard. 
Signed  Ola  Stb  day  of  December,  18Q&  Wit- 
aeaa:  Wm.  Borgstadt  W.  B.  Strader." 
The  attesting  witneasea  aaid  that  they  were 
called  by  tiiA  won  to  witneaa  the  Instrument, 
and  that  the  eon  prodnoed  it  and  ahowed  taia 
&ther  wbere  to  eign  It,  and  he  did  ao,  witlk- 
ont  reading  it  The  court  excluded  the  pa- 
per, and  tlie  plalntiffa  assign  tliat  ruling  aa 
part  of  the  error  complained  of.  There  waa 
an  abundance  of  testimony  adduced  by  the 
plaintUTs  to  support  their  claim.  Including  the 
testimony  ot  the  widow,  of  the  doctors,  the 
friends  of  the  deceased,  the  former  boarders, 
and  farm  hands.  At  the  close  of  the  plain- 
tiffs'  case  the  defmdant  demurred  to  the 
evidence,  the  court  sustained  ttie  donurrer, 
and  the  plalntUts  appealed. 

1.  The  position  taken  by  the  defendant  la 
that  there  was  no  express  contract  by  the 
deceased  to  pay  the  plalntitFs,  either  Jointly 
or  separately,  anything  for  the  serrlces,  and 
that  the  circumstaDces  and  facte  shown  in 
eridence  are  not  sufficient  to  warrant  an 
implied  contract  therefor,  but  that,  by  rea- 
son of  Uie  relatlonahlp  of  the  parties,  those 
serrlces  were  intended  to  be,  and  must  be 
held  to  be,  merely  gratuitous,  4ind  that  so  far 
as  the  paper  of  December  8,  1898,  Is  con- 
cerned, it  was  properly  excluded,  because  it 
was  executed  by  the  deceased,  at  the  direc- 
tion of  his  son,  without  reading  It  or  knowing 
what  it  was,  and  because  It  is  a  mere  ex- 
pression of  a  desire  on  his  part  that  the 
plaintiffs  should  be  paid  a  reasonable  sum 
fbr  their  serrlces.  expressed  after  the  bulk 
of  the  services  had  been  rendered,  and  there- 
fore does  not  show  that  at  the  time  the 
services  were  being  rendered  either  party 
expected  the  services  to  be  paid  for.  Implied 
contracts  are  either  implied  in  fact  or  in 
law.  The  first  class  arises  In  cases  where, 
acccRdlng  to  the  ordinary  course  of  business 
and  the  common  understanding  of  men,  a 
mntnai  Intent  to  contract  is  implied.  The 
second  class  are  mere  Actions  of  law,  and 
arise  in  cases  where  there  Is  no  evidence  of 
tntentitm  to  contract,  but  where,  in  the  light 
of  the  circumstances  of  the  case,  the  acts 
and  conduct  and  verbal  statements  of  the 
parties,  the  law  implies  a  duty  to  pay  for  a 
benefit  conferred.  In  such  case  "the  Inten- 
tion  is  disregarded."  16  Am.  &  Bug.  Bnc. 
Law  (2d  Bd.)  p.  10T8.  Of  course,  there  can 
be  no  recovery  for  services  voluntarily  ren- 
dered, without  expectation  at  the  time  of 
rendition  of  compensation  therefor,  or  with 
the  hope  of  being  rewarded  by  will  or  other- 
wise, as  a  matter  of  generosity,  for  under 
snch  circumstances  no  legal  or  moral  obli- 
gation arises.  Id.  p.  1079.  Bnt  *it  Is  well 
settled  that  whne  one  p^orms  services  for 
another  at  his  request,  but  without  any  agree- 
ment or  understanding  as  to  wages  or  re- 
mmenition.  the  law  implies  a  pKHulse  on 


the  part  of  the  party  requeatlng  Itie  nrvlcea 
to  pay  a  Just  and  reasonable  compensation, 
unless  th«e  Is  a  family  relation  existing  be- 
tween the  parties,  and  thia  remonaation  la 
recoverable  on  a  quantum  meruit"  Id.  p. 
1061.  So,  "where  aervlcea  are  pertormed  by 
one  tax  anotbw  eith«-  with  ot  without  the 
latter's  consent  or  knowledge,  and  he  know- 
ingly accepts  and  avails  lilnuelf  of  those 
services,  the  general  rule  is  that  the  law  will 
imply  a  promise  to  pay  a  fair  and  reasonable 
compensaticm  therefor."  Id.  p.  1083.  Touch- 
ing the  subject  of  services  roidered  by  mem- 
bers of  one  family  to  each  other,  the  same 
valuable  work,  at  page  1083,  says:  "Ordi- 
narily, where  serrlces  are  rendered  and  toI- 
nntarlly  accepted,  the  law  will  imply  a 
promise  on  the  part  of  the  recipient  to  pay 
for  them;  but,  where  the  serrlces  are  ren- 
dered to  each  other  by  members  of  a  family 
living  as  one  household,  there  will  be  no 
such  Implication  from  the  mere  rendition  and 
acceptance  of  the  services.  On  the  contrary, 
the  presumption  Is  that  the  services  are  In- 
tended to  be  gratuitous,  and,  In  order  to  re- 
cover therefor,  the  plaintiff  must  afflrma- 
tlrely  show  either  that  an  express  contract 
for  remuneration  existed,  or  that  the  cir- 
cumstances under  woich  the  services  were 
rendwed  were  such  aa  exhibit  a  reasonable 
and  proper  expectation  that  there  would  be 
compensation.  The  reason  for  this  iB  that 
the  household  family  relationship  Is  presum- 
ed to  abound  in  reciprocal  acts  of  kindness 
and  good  will,  which  tend  to  mutual  com- 
fort and  convenience  of  the  family;  and  the 
rule  stated  applies  not  only  to  members  of 
a  family  who  are  related  by  blood,  but  to 
those  distantiy  related,  and  to  those  who  are 
In  fact  not  related  at  all,  provided  they  live 
together  as  members  of  one  family."  But 
while  this  Is  the  general  rule,  the  same  work, 
at  page  1064,  says:  "The  presumption  that 
the  services  rendered  by  one  member  of  a 
family  to  another  Is  gratuitous  is  not  a  con- 
clusive one.  It  may  be  overcome  by  showing 
an  express  agreement  for  payment,  or  by 
showing  circumstances  which  will  support 
the  Implication  that  the  services  were  to  be 
paid  for.  The  burden  is,  of  course,  on  the 
person  renderli^  the  services  to  overcome 
the  presumption  which  the  law  raises  that 
such  services  were  rendered  gratuitously." 

The  cases  that  have  undergone  adjudica- 
tion In  this  state  Illustrate  the  rules  thus 
generally  stated.  In  Whaley.  etc.,  v.  Peak, 
49  Mo.  80,  the  deceased  executor  sued  de- 
fendant for  board  because  he  lived  at  the 
house  of  the  deceased.  The  Jury  found  for 
the  defendant,  and  the  plaintiff  appealed.  It 
appeared  that  the  defendant  was  the  hus- 
band of  the  stepdaugbtw  of  the  deceased, 
and  It  was  contended  that  the  deceased  had 
Invited  the  defendant  and  his  family  to  come 
and  live  with  blm.  This  court  said:  "In 
cases  of  this  kind  no  absolute  rule  of  law 
can  be  laid  down.  Whether  there  was  an 
implied  contract  for  compensation,  or  wbetb- 
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a  It  mis  a  mete  gratntty.  are  qneationi  to 
be  determined  1^  the  Jury  upon  tiie  vrU 
dence,  futter  taUnff  Into  conrideration  tb» 
drcnmatancee  in  lUe  of  the  partlee,  the  de- 
gree of  relattonsh^,  and  all  other  -  facte 
which  may  affect  the  case."  In  Smith  t. 
Myers.  19  Mo.  433,  It  was  held  that,  "where 
a  mother-in-law  performs  mmial  serrlcea  In 
the  family  of  her  eon-ln-law,  It  la  for  the 
Jury  to  determine  from  all  the  drcamstancea 
whether  It  was  under  an  Implied  contract 
for  wages,  or  not'*  This  coort  said:  'The 
general  role  Is  that,  whenever  service  Is  ren- 
dered and  recelTed,  a  contract  of  hiring  or 
an  ohOgatlon  to  pay  will  be  presumed.  This 
la  an  ondonbted  rule  between  strangors. 
But  a  relationship  between  the  parties  may 
exist  Bnch  as  will  cause  the  presumptton 
that  the  services  are  acts  of  fclndneas  and 
affection.  In  all  each  esses  it  will  be  a 
qneatlon  tot  the  Jury,  taking  Into  consldera- 
Uon  the  r^tionshlp,  the  drcnmstancea  in 
life  of  the  parties,  and  other  matters  which 
may  affect  It  whether  there  was  an  Im- 
plied  contract  fbr  compensation."  In  Gnen- 
ther  V.  BlrUchts'  Adm'r.  22  Mo.  489.  a  step- 
son continued  to  reside  In  the  family  of  his 
st^f ather  after  attaining  his  majwity,  and, 
after  the  letter's  death,  exhibited  a  claim 
against  his  estate  for  labor  and  work.  It 
appeared  that  ttie  plaintiff  had  Ured  with  his 
mother  and  bis  stepfather  ever  since  theUr 
marriage,  and  was  treated  and  cared  fOT  like 
one  ct  the  family.  This  eonrt  held  that  the 
preeomptlon  that  he  was  to  be  paid  for  bis 
Bervlces,  implied  by  law  under  other  circum- 
stances, was  repelled,  and  It  devolved  upon 
the  phiintlfl  to  show  affirmatively  that  it 
was  the  intention  <a  the  parties  that  the 
services  were  to  be  paid  for.  and  wwe  pot 
gratuitous.  Accordingly  a  Judgment  tar  the 
plaintiff  was  reversed,  and  the  cause  re- 
manded tot  trial  anew.  In  Hart  v.  Hees,  4iX 
Mo.  411,  a  son  exhibited  a  claim  against  his 
mother's  estate  tor  labor,  ete.  He  recovered 
Judgment  below,  and  the  Judgment  was  af- 
firmed. This  court  said:  "The  theory  of 
the  appellant  Is  that  where  a  son  continues 
to  reslda  with  his  parent  after  he  arrives  at 
the  age  of  twen^-one,  and  performs  woric 
and  labor,  and  renders  service,  he  cannot  re- 
cover, unless  he  shows  a  special  or  eipress 
contract  entered  into  with  Us  parent  for 
wages  or  compensation.  This  is  certainly 
the  settled  rule  of  law  in  Bngland,  and  in 
some  of  the  stetes  of  this  Union.  As  be- 
tween strangers,  the  general  rule  undoubted- 
ly Is,  where  nothing  is  shown  to  the  coo- 
trary,  that  whenever  services  are  rendered 
and  received,  a  contract  of  hiring  or  en  ob- 
ligation to  pay  will  be  implied.  The  mm 
fact  disconnected  and  alone,  that  a  child  re- 
sides with  his  parrats  aft^  it  has  attelned 
Ite  majority,  and  performs  service,  will  not 
raise  an  implied  assumpsit  The  parent  is 
not  l^lly  entitled  to  iba  earnings  of  his 
children  after  they  arrive  at  the  i^e  f>f  twen- 
ty-one, nor  la  he  legally  bound  to  support 


them;  yet,  if  they  live  with  him  urn  man- 
hers  of  his  fomily,  without  any  contract  or 
nndosfandlng  that  be  shall  pay  for  theb' 
snvloes,  or  rec^ve  pay  tar  their  mainte- 
nance, the  law  will  not  imply  a  prantoe  to 
pay  on  eitho-  side.  WUllama  t.  Hutehlnaon, 
a  S.  Y.  812,  58  Am.  Dec.  80L  Bnt  onr 
court  has  held— and  we  consider  the  doe- 
trine  more  hi  consonance  with  Justice— tltat 
in  all  such  cases  It  is  a  mattw  for  the  Jury 
to  detttmlne  from  all  the  tdrcomstancea 
whether  the  aervtces  were  rendwed  under  an 
Implied  contract  for  wages  or  not  This  po- 
sition is  also  siqMKWfced  by  mai^  respectalile 
authorities  in  other  states."  In  Gowell  v. 
Uoherfs  Ez'r,  79  Mo.  21S,  the  claimant  was 
a  relative  ot  the  decedent's  wife,  and  had 
been  raised  and  cared  for  by  him  and  his 
wife  as  a  member  of  bis  family.  After  his 
death  she  exhibited  a  claim  a^lnst  his  es- 
tate fbr  services  as  nurse,  servant  and 
housekeeper.  The  lower  court  decided  in  fa- 
vor of  the  defwdant  and  she  appealed  to 
this  court  whwe  the  Judgment  was  affirmed. 
This  court  said:  *7he  doctrine  that  atta 
the  attainment  of  majority,  the  promise,  to 
siq>port  the  obligatloa  to  pi^  must  be  an  ex- 
press one.  has  not  been  accepted  In  this 
stote.  Notwithstanding  the  fact  tlwt  famllj 
relationship  la  Its^  implies  that  tlw  serv^ 
ices  are  gratmtoos  and  without  the  expecta- 
tion of  pecuniary  reward,  the  promise  to  pay 
may  be  implied  from  any  facts  or  circum- 
stances which  in  tSuHr  nature  Justify  the  in- 
ference of  an  actual  contract  of  liir^  or  an 
actual  understanding  between  the  parties  to 
that  effect"  Glttaig  Ouenther  t.  Bhftichtrs 
Adm'r.  supra.  Hart  v.  Hess,  sin»a,  and 
Smith  V.  Myers,  supra.  In  Spragne  v.  Sea, 
162  Mo.  827,  68  S.  W.  1074,  the  plaintiff  pre- 
sented a  claim  against  the  estate  of  one 
Valle  tar  services  as  housekeaper.  Among 
othCT  things,  the  defmdant  contended  that 
the  platotlfl  was  a  r^tlve  of  the  deceaseis, 
and  did  not  expect  any  compmsatian,  and 
did  not  Intend  to  make  any  charge  for  lier 
servlcML  The  court  Instructed  the  Jury  that 
th^  w«re  to  detwmlne  whether  her  serv- 
ices  were  rendered  gratuitously  and  without 
'wpectatlm  of  reward,  or  under  an  under- 
standing and  implied  contract  that  she 
slionld  receive  what  her  services  molted. 
In  short  wbethor,  under  ctrenmstaiiees  of 
this  character,  flie  smlces  were  totended  aa 
a  gratuity,  or  undw  an  Implied  contract  for 
pay,  is  a  question  for  the  Jury,  upon  a  proper 
sbowtiv,  in  this  state.  Kerr  v.  Ousenl)ary, 
60  Ma  App.,  loc.  ett  663;  Voerster  v.  Konkel, 
86  Mo.  App.,  Io&  dt  197. 

Tba  testimony  adduced  to  this  ease  abun- 
dantly shows  that  the  deceased  said  many 
times  to  many  dlslntoested  persoos  during 
the  years  when  the  services  woe  being  ren- 
dered to  him  by  his  danghter-ln-^w  that  she 
ought  to  be  veil  paid  for  all  the  drudgery 
she  Iiad  gone  through  for  him.  HIa  wtto 
was  (rid  and  not  able  to  wait  on  bim,  but  oa 
the  contrary,  needed  waiting  «t  at  times 
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bersetf.    He  was  crippled  and  sorely  afflict- 
ed, and  needed  constant  attention  during  the 
day  and  night.   Hla  daughter-in-law  render- 
ed him  efficient  and  faithful  service.  He 
wanted  and  expected  her  to  be  paid,  for  be 
said  so,  and  tried  to  get  some  one  to  fix  up 
the  papers  for  him  so  he  could  give  her  and 
his  son  some  or  all  of  bis  lands.  The  widow 
expected  her  to  be  paid,  and  still  expresses 
the  hope  that  she  may  be  paid.    There  la 
■one  circumstance  In  this  case  that  tends 
strongly  to  take  the  case  out  of  the  rule  that 
services  rendered  by  a  child  to  a  parent 
while  Uvlng  In  the  house  of  the  parent  are 
presumed  to  have  been  gratuitously  render- 
«d,  and  that  Is  that  though  the  plaintiff  Ed- 
ward was  the  son  of  the  deceased,  and  the 
plaintlff  Settle  was  his  daughtovtn-Iaw,  and 
though  they  lived  with  their  family  In  &  ! 
bouse  belonging  to  the  deceased,  and  though  ; 
the  deceased  and  his  wife  also  lived  In  the  : 
same  house.  It  Is  not  true  that  the  plaintiffs 
were  Uvlng  In  the  family  of  the  deceased.  [ 
On  the  contrary,  though  the  relation  of  par-  [ 
ent  and  child  existed  between  the  deceased  ■ 
■and  the  plaintiffs,  and  though  both  families  \ 
lived  In  the  same  bouse.  It  was  not  as  a  j 
child  lives  with  a  parent  as  a  member  of  his  i 
temily,  but  was  the  result  of  a  business  ar-  i 
rangement  whereby  the  son  paid  the  father  I 
rent  for  the  farm,  and,  as  a  part  of  the  ar- 
rangement, their  two  families  Jived  together 
fn  the  same  house,  each  furnishing  one-half 
ot  the  family  supplies.    This  very  arrange- 
ment excludes  prima  facie  any  idea  that 
either  expected  the  other  to  give  him  "some- 
thing for  nothing."  or  as  a  result  of  relation- 
ship, but  that  It  was  a  matter  of  business  be- 
tween them.  In  no  true  sense,  therefore,  can 
it  be  said  In  this  case  that  the  plaintiffs  lived 
In  the  family  of  the  deceased.  Under  such  a 
state  of  fttcfti,  the  question  was  clearly  one 
for  the  Jury,  whether  the  services  were  in- 
tended to  be  gratuitous,  or  under  an  Implied 
promise  of  remuneration,  and  the  trial  court 
■erred  in  taking  the  case  frcnn  the  Jury. 

2.  The  written  statement  of  Deceipber  8, 
fSOS.  was  admissible  In  evidence,  not  as 
showing  an  express  contract,  but  as  bearing 
upon  the  intention  of  the  deceased,  and  upon 
the  question  of  whether  the  services  were 
Tendered  gratuitously  or  under  an  implied 
promise.  The  fact  that  It  was  executed  after 
the  bulk  of  the  services  bad  been  rendered 
-does  not  render  It  Incompetent,  for  It  Is  mere- 
ly expressive  of  the  understanding  of  the  de- 
ceased as  to  whether  or  not  the  services  ren- 
dered bad  been  rendered  as  a  gratuity. 
Statements  by  the  deceased  of  intention  or 
-desire  to  pay  for  services  rendered  by  a  nurse 
were  held  admissible  In  the  recent  case  of 
Byana  t.  Hospes,  167  Mo.  342.  67  8.  W.  28S. 
There  was  no  Isme  or  substantial  proof  that 
thlfl  paper  w«b  procured  by  fraud. 

8.  The  evidence  shows  that  Bettle  LUlard 
rendered  substantially  all  the  services  that 
wve  rendered,  and  that  Edward  rendered  no 
MTrieaa  of  any  j^ftrttcnlar  valaa  It  does  not 


appear  that  there  was  any  Interest  In  com- 
mon between  Eldwatd  and  his  wife  as  to  the 
services  rendered.  She  was  entitled  to  the 
amount  claimed  as  the  wages  of  her  separate 
labor  (Rev.  St  1889,  S  6838),  and  was  compe- 
tent to  sue  for  them  separately  (Rev.  St.  188&. 
I  6864).  If,  upon  a  trial  anew,  the  facts  ap- 
pefir  as  they  now  appear,  the  plaintiffs,  if 
so  advised,  should  be  permitted  to  amend, 
without  costs,  by  striking  out  the  name  of 
Edward  W.  LUlard,  and  proceeding  in  the 
name  of  Settle  LUlard  alone. 

For  these  reasons,  the  judgment  Is  revers- 
ed, and  the  cause  remanded,  to  be  proceeded 
vrlth  in  atwordanoe  herewith.  AU  concur. 


LONG  V.  HAWKINS  at  aL 

(Supreme  Court  of  Missonri,  Division  No.  1. 
Nov.  25,  1903.) 
NBW  TRIAL— TIHB  FOR  MOTION^AFPaAX^ 
rAILVRB  TO  PSRFBCr. 

1.  The  four  days  after  the  trial  in  which  Rev. 
St  1899,  S  808,  requires  motion  for  new  trial  to 
be  filed,  that  matters  of  exception  may  be  re- 
viewed on  appeal,  are  calendar  days,  not  court 
d»8. 

2.  By  express  provision  of  Rev.  St  1899,  { 
812.  faUnre  to  perfect  the  appeal  In  the  pre- 
scribed time  is  cause  for  amrmance,  umesv 
good  cause  to  the  contrary  be  abown. 

Appeal  from  Circuit  Court,  Phelps  County: 
L.  B.  Woodslde.  Judge. 

Action  by  A.  B.  Long  against  Jacob  M. 
Hawkins  and  others.  Judgment  for  defend- 
ants, and  plaintlff  appeals.   Affirmed.  ' 

Crites  &  Garrison  and  Arthur  Corse,  for 
appeUant.   Ttaos.  M.  A  Qyms  H.  Jones,  for 

respondents. 

MARSHALL,  J.  This  Is  a  bill  In  equity 
by  the  plaintiff,  as  assignee  of  one  William 
Kinnard,  to  redeem  a  certain  tract  of  110 
acres  of  land  In  Phelps  county.  The  peti- 
tion charges  that  Kinnard  was  indebted  to 
the  BoUa  National  Bank  In  the  sum  of  $500, 
which  was  represented  by  a  note,  on  which 
the  defendant  Hawkins  was  secnilty  and  in- 
doFser,  and  that,  to  protect  Hawkins,  Kin- 
nard, In  1892,  executed  a  quitclaim  deed  to 
the  land  to  Hawkins,  upon  the  agreement 
that  the  land  should  be  hdd  as  such  securi- 
ty, and  should  be  reconveyed  upon  Kinnard 
paying  the  debt  to  tlw  bank— that  Is,  that 
though  in  form  the  conveyance  was  a  deed, 
in  reality  it  was  only  a  mortgage;  that  on 
June  6.  1887,  Hawkins  conveyed  the  land  to 
the  defendants  Ballance  and  Walker,  and 
they  conveyed  a  Ufe  estate  therein  to  Martha 
Ballance,  but  that  they  all  took  with  notice 
that  the  conveyance  from  Kinnard  to  Hawk- 
ins was  only  a  mortgage;  that  in  Septem- 
ber, 1897,  Kinnard  conveyed  the  land  to  the 
plaintiff;  that  on  June  6, 1897,  Hawkins  paid 
the  debt  of  Kinnard.  tor  which  he  was  se- 
curity, to  the  bank,  amounting  to  $509;  and 

Tl.  Bm  N«w  Trial,  vol.  87,  Out  Die.  I  SSt. 
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the  bill  tenders  that  sum,  with  intereBt,  to 
the  defendants,  and  aefes  leave  to  redeem, 
and  that  the  deeds  aforesaid  be  canceled, 
and  the  title  be  adjudged  to  the  plaintiff. 
The  answer  admits  the  several  conveyances, 
but  denies  that  the  deed  from  ELlnnard  to 
Hawkins  was  In  reality  a  mortgage,  and  al- 
leges that  It  was  a  conveyance  In  considera- 
tion of  $825  paid  by  Hawkins  to  Kinnard. 
sets  ap  a  misdescription  In  the  deed  as  to 
30  acres,  asks  a  reformation  of  the  deed,  and 
for  possession  of  the  land,  damages,  rents, 
and  profits.  The  repllcaton  reaffirms  the 
statements  of  the  petition. 

It  appears  that  the  defendants  bad  a  suit 
In  ejectment  for  the  land  pending  against 
the  plalntift  and  Klnnard,  and  that  by  con- 
sent the  two  cases  were  consolidated  and 
tried  together.  The  trial  court  entered  Judg- 
ment on  March  31,  1898,  which  was  at  the 
March  term,  1S98,  for  the  defendants  Mur> 
pby,  Ballance,  and  Walker,  corrected  the  er- 
ror  In  the  deed  as  to  the  30  acres,  awarded 
the  possession  to  the  defendants,  and  fixed 
the  rents  and  profits  at  $6.50  a  month.  The 
record  shows  that  the  next  entry  was  on 
April  2,  1898,  which  was  of  the  filing  of  an 
agreement  that.  If  an  appeal  should  be  tak- 
en, the  bond  should  be  for  costs  only,  and 
that  a  writ  of  restitution  should  issue  at 
once.  The  record  shows  the  next  entry  to 
be  on  June  21,  18QS.  and  which  was  at  the 
March  term,  1808,  and  was  of  the  filing  of  a 
motion  for  a  new  trial.  Afterwards,  on  June 
22, 1898,  the  motion  for  a  new  trial  was  over- 
ruled, an  affidavit  for  an  appeal  to  the  Su- 
preme Court  was  filed,  an  appeal  was  grant- 
ed as  prayed,  an  appeal  bond  was  filed  and 
approved,  and  110  days  allowed  to  file  a  bill 
of  exceptions.  No  further  entries  of  record 
appear  until  March  27.  1900,  when -the  follow- 
ing entry  was  made:  "Affidavit  to  sujiply 
bin  of  exceptions  filed,  and  It  Is  ordered  that 
same  be  snpplled  and  filed  as  on  the  lOtb 
day  of  September,  1898."  The  clerk's  certifi- 
cate shows  that  these  are  all  the  entries  that 
appear  of  record  In  the  case.  This  certifi- 
cate of  the  record  entries,  together  with  what 
purports  to  be  a  bill  of  exceptions,  fastened 
thereto  as  a  sort  of  prefix,  was  filed  in  this 
court  on  April  18,  1901.  The  abstract  of  the 
record  filed  by  appellant  covers  one  page. 
It  does  not  set  out  the  testimony,  either  In 
whole  or  In  substance,  nor  does  it  contain 
80  much  thereof  as  Is  sufficient  to  enable  the 
court  to  understand  the  same. 

Upon  this  state  of  the  record  the  defend- 
ants ask  to  have  the  Judgment  affirmed,  or, 
at  any  rate,  the  appeal  dismissed.  The  judg- 
ment was  entered  on  March  31,  1898.  The 
motion  for  new  trial  was  filed  on  June  21, 
1898,  and  overruled  on  June  22.  1898.  An 
appeal  was  gnmted  on  June  22,  1898,  and  no 
perfect  transcript  or  certified  copy  of  the 
Judgment  was  filed  in  this  court  until  April 
18,  1901,  and  there  has  been  a  failure  to  file 
such  an  abstract  of  the  record  as  is  required 
by  the  rales  of  tbli  conrt  The  motion  for 


,  a  new  trial  was  not  filed  within  four  days 
after  the  trial,  as  required  by  section  808, 
Rev.  St.  1889,  and  therefore  no  matters  of 
exception  are  open  to  review  In  this  court. 
State  v.  Marshall.  SO  Mo.  400:  Moran  t.  Jan- 
uary. 52  Mo.  523;  Welsh  v.  St.  Louis,  73  Mo. 
71;  State  v.  Brooks.  92  Mo.,  loc.  clt  591,  6 
S.  W.  257,  330;  Maloney  v.  Ralhvad.  122  Mo. 
114,  26  S.  W.  702.   The  four  days  contem- 
I  plated  by  the  statute  are  calender  days  (Sun- 
\  day  excepted),  and  not  days  on  whlcb  the 
I  court  is  in  session,  or  court  days,  as  they  are 
I  commonly  called.   The  appeal  was  granted 
j  on  June  22,  1898.   It  was  therefore  retuma- 
■  ble  to  the  October  term.  1898,  of  this  court 
I  No  perfect  transcript  or  certified  copy  of  the 
1  Judgment— in  fact,  nothing— was  filed  In  this 
;  court  until  April,  1901;  that  Is,  until  nearly 
'  three  years  after  the  appeal  was  taken.  No 
'■  cause  is  attempted  to  be  shown  for  this  fail- 
I  nre.   This  Is  canse  for  affirmance  under  sec- 
tion 812,  Rev.  St.  1899.   Under  these  condi- 
tions it  Is  unnecessary  to  refer  to  the  dalm- 
'  ed  failure  to  comply  with  the  rules. 

The  Judgment  of  the  circuit  court  Is  af- 
I  flrmed.  All  coucor. 
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(Court  of  i^vealB  at  St  Louis,  Mo.   Nov.  17. 

1903.) 

[  CARRIERS-EJECTION  OF  PASSENGER— REFU8- 

INO  MONEY  AS  COUNTERFEIT— DAM  AGES— 
I  EVIDENCE  OF  CHARACTER. 

!  1.  In  estimating  damages  for  the  wrongfal 
I  and  forcible  ejection  of  a  passenger,  tila  pbys- 
1  leal  pidn,  though  slight  and  his  mental  suffer- 
;  Ins  naturally  resulting,  may  be  considered. 
1  2.  The  holiest  exprefssion  of  opioloD  by  a  con- 
;  ductor  that  money  offered  to  him  for  fare  is 
'■  counterfeit,  and  his  refusal  to  accept  it  on  that 
I  account,  he  not  charging  that  the  passengv 
'  knew  it  was  counteifeit  is  not  a  tort,  or  an  de- 
'■  meat  of  damages  for  ue  wrongfol  ejection  of 
:  the  passenger. 

8.  A  passenger,  in  an  action  i^alnst  a  carrier 
;  for  a  wrongful  ejection,  may  not  give  evidence 
as  to  his  character,  it  not  being  attacked. 

4.  Where  a  passenger  is  rightfully  on  a  car, 
and  tenders  and  continues  to  tender  lawful 
money  for  his  fare,  which  is  refused  on  the 
claim  that  it  Is  counterfeit,  he  Is  not  required 
to  leave  the  car,  but  may  make  protest  against 
and  reasonably  resist  ejection. 

Appeal  from  St.  Louis  Circuit  Court;  D.  D. 
Fisher,  Judge. 

Action  by  Louis  D.  Rreen  against  the  St. 
Louis  Transit  Company.  Judgment  for 
plaintiff.   Defendant  appeals.  Reversed. 

Qeoi^  W.  Easley  and  Boyle,  Priest  &  Leh- 
mann,  for  appellant  Joa.  ▲.  Wright,  tot  re- 
spondent 

BLAND,  P.  J.  Omitting  caption,  the  p.- 
titlm  1b  as  follows:  "That  at  about  2  o'clock 
I  In  the  afternoon  of  the  23d  day  of  March. 
1902,  the  plaintiff,  at  the  comer  of  said 
Delmar  and  Taylor  avenues,  entered  one  of 
defendant* B  east-bound  cars,  then  being  oper 

f  1.  Bm  OaiTian,  toL  S,  CmiL  Dig.  H  UH,  im^ 
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ated  on  said  Olive  street  line,  wltb  the  In-' 
tent  and  for  tbe  purpose  of  being  carried 
on  said  car  as  a  passenger.  That,  after  en- 
t^rlne  aald  car,  the  concluctcn-  tbereof,  ap- 
pointed bj  .and  In  the  employ  of  defendant, 
asked  the  plalntUF  for  paymrat  of  his  fare; 
and  thereupon  plaintiff  tendered  said  con- 
dnct6r  a  certain  one-dollar  bill,  lawful  mon- 
ey of  tbe  United  States,  and  requested  said 
conductor  to  take  plaintiff's  fare,  amount- 
ing to  flre  cents,  out  of  said  dollar  bill.  That 
said  conductor  refused  to  accept  said  dollar 
bill,  and  to  take  plaintiff's  fare  therefrom, 
though  plaintiff  repeatedly  tendered  tbe 
same  to  said  conductor  for  said  purpose. 
Tliat  said  conductor,  in  tbe  presence  of  nn- 
merous  paasengers  on  said  car,  falsely  and 
malicloiHily  charged  plaintiff,  whenever  he 
presented  said  dollar  bill  In  payment  of  his 
fare,  with  attempting  to  pass  counterfeit 
money.  That,  thougb  plaintiff  offered  to 
pay  his  fare  In  mann^  aforesaid,  the  said 
conductor,  as  the  agent  of  defendant,  re- 
fused to  carry  plaintiff,  and  at  the  comer  of 
Olive  street  and  Grand  avenue,  in  said  city, 
forcibly  expelled  him  from  said  car.  That, 
In  so  doing,  tbe  defendant,  through  Its  con- 
dufitor,  committed  an  assault  and  battery  of 
a  high  and  aggravated  nature  upon  tbe 
plaintiff,  forcibly  pulling  him  from  his 
seat  to  the  back  platform  of  said  car,  and 
then  pushing  him  off  said  platform  Into  tbe 
atreet,  in  the  presence  of  numerous  passen- 
gers, and  injured  the  reputation  of  the  plain- 
tiff by  representing  to  them  that  he  was 
trying  to  cheat  titie  defendant  oomitany  by 
attempting  to  pass  counterfeit  money  In  the 
paytnent  of  his  fare;  thereby  charging  plain- 
tiff with  attempting  to  perpetrate  a  fraud 
upon  defendant,  and  Imputing  to  him  the 
crime  of  attempting  to  pass  counterfeit  mon- 
ey. Plaintiff  therefore  says  he  has  been 
Injured  and  damaged  by  the  defendant  by 
the  aforesaid  acts  to  the  amount  of  $1,000, 
for  wblch  sum  be  asks  Judgment.  Plaintiff 
also  asks  Judgment  for  exemplary  or  puni- 
tive damages  against  defendant  in  tbe  sum 
of  93,000,  in  addition  to  the  actual  damages 
prayed  tot."  The  answer  of  the  defendant 
was  a  general  denial,  with  the  following  spe- 
cial defense:  "And  for  a  further  answer  and 
defense,  defendant  says  that  said  plaintiff 
tendered  in  payment  of  his  fare  what  pur^ 
ported  to  be  a  one-dollar  bill,  and  the  con- 
ductor, believing  said  bHI  to  be  counter- 
feit and  spurious,  refused  to  take  the  same, 
and  in  good  faith  demanded  of  plaintiff  pay- 
ment of  his  fare  in  other  money,  which  said 
plaintiff  then  and  there  refused  to  pay;  and 
said  defendant's  conductor  then  and  there 
demanded  that  said  plaintiff  should  quit  the 
car.  which  said  plaintiff  then  and  there  re- 
fused to  do,  and  required  and  compelled 
said  conductor,  for  the  sole  purpose  of  laying 
a  seeming  foundation  for  this  suit,  to  make 
a  show  of  force  In  putting  said  plaintiff  off 
said  car,  whlcb  said  conductor  then  and 
tbm  dl^  urinft  however,  no  umeoessacr 


force,  and  doing  no  Injury  to  the  plaintiff 
whatever.  And  having  fully  answered,  de- 
fendant asks  to  be  discharged,  with  Its 
costs."  PlalntUTs  reply  was  a  general  de- 
nial. 

Plaintiff,  In  his  own  behalf,  testified  sub- 
stantially as  follows:  "That  he  was  an  em- 
ployd  of  the  Post  Office  Department  That 
on  Sunday,  tbe  23d  day  of  March,  1902,  at 
about  2  o'clock  p.  m.,  he  went  to  Delmar 
and  Taylor  avenues  for  the  purpose  of  taking 
an  Olive  street  car.  His  'intention  was  to 
walk  to  where  he'  was  going.'  He  was  going 
to  Twenty-Ninth  and  Pine  streets,  to  a  re- 
hearsal for  a  concert  to  be  given  for  the 
benefit  of  the  Letter  Oarrlers'  Band.  At 
Delmar  and  Taylor  avenues  he  boarded  an 
Olive  street  car.  The  conductor  came  for 
his  fare.  Plaintiff  offered  him  a  one-dollar 
bill.  Q.  What  did  the  conductor  say  to  you 
when  you  presented  this  dollar  bill?  A.  He 
looked  at  the  bill,  and  turned  It  over  two  or 
three  times,  and  banded  It  back,  and  he  snld, 
'I  can't  ose  tbat;'  and  I  said,  'Why?'  He 
said,  It  is  a  ponnterfelt,'  and  I  said,  'I 
think  you  are  mistaken.*  He  said,  *No;  I 
know  I  ain't.'  He  said,  'It  Is  a  counterfeit,* 
and  I  said.  'No;  It  Is  not'  He  said,  'It  Is  a 
counterfeit,  and  I  won't  take  it'  So  he 
went  up  through  the  car  and  collected  a  few 
more  fares,  and  he  came  back  to  me  again 
and  requested  my  fare.  I  offered  him  the 
same  dollar  bill;  and  he  said,  'No;  I  can't 
take  that.  That  Is  a  counterfeit'  I  said, 
'No,  sir;  It  Is  not*  He  said,  *I  know  It  is.' 
I  said,  *If  you  are  so  positive  of  its  being 
counterfeit  why  don't  you  have  me  arrested 
for  trying  to  pass  it?*  He  said.  'No;  I 
won't  do  that*  I  said.  That  is  all  I  have 
got.  and  I  want  to  pay  my  fare  with  if  and 
he  said,  'Well,  I  can't  take  that— It  Is  a 
counterfeit— and  yon  will  have  to  get  off.'  I 
took  the  bill  and  put  it  In  my  pocket  again, 
and  he  went  out  on  the  back  platform,  and 
he  was  talking  to  several  men  on  the  back 
platform.  I  heard  somebody  remark.  Take 
the  number  of  the  bill.*  After  talking  with 
the  passengers  on  the  back  platform,  the 
conductor  came  back  again  and  said  to  the 
plaintiff,  'Let  me  look  at  that  bill  again.' 
Plaintiff  banded  him  the  bill,  and  he  went 
out  on  the  back  platform  with  it  and 
brought  It  back,  and  said,  *I  can't  use  that. 
That  la  a  counterfeit'  He  said,  'I  know 
good  money  when  I  see  It.'  He  said,  *0n 
tbe  back,  that  what  Is  supposed  to  be  silk 
threads  in  It,  that  Is  done  with  pen  and  ink.' 
The  plaintiff  Insisted  that  the  money  was 
good,  and  the  conductor  that  It  was  bad,  and 
finally  the  conductor  said,  'Well,  I  won't 
take  It.  You  will  have  to  get  off;'  and  the 
plaintiff  said,  'No,  sir;  I  will  not  get  off, 
because  I  am  willing  to  pay.  and  I  don't  see 
why  I  should  get  off;'  and  the  conductor 
then  said,  'Well,  then,  I  will  put  you  off;' 
and  tbe  plaintiff  turned  to  the  gentleman 
who  was  sitting  in  the  seat  with  him,  and 
BBld,  *W111  Ton  kindly  let  me  have  tout 


Digitized  by  Google 


77  SOUTHWESTERN  BEPOBTBB.  (M«. 


.SO 

aamel*  The  centl^nan's  nama  wu  Hr. 
UelTlIle,  who  made  a  memorandum  of  the 
number  of  the  bUl,  after  which  the  conductor 
■said,  'Well,  come  on  and  get  off;'  and  the 
plaintiff  aald,  'No,  air;  I  am  not  going  to  get 
«ff,  becanae  I  am  willing  to  pay.'  The  con- 
4nctor  then  aaid  he  would  put  plaintlfl  off, 
and  the  plaintiff  sa/B  that  he  grabbed  him 
b7  the  arm  and  pulled  him  oat  of  the  seat, 
«nd  pushed  him  ont  on  the  back  platform, 
and  he  said,  'Get  off;*  and  the  plaintlfl  aald, 
'No,  Oii  I  am  wUllng  to  pay,  and  I  don't 
see  why  I  should  get  off;'  and  with  that  the 
conductor  shoved  the  plaintiff  off  the  car, 
and  said.  The  next  time  yon  get  on  these 
cars,  have  United  States  mon^  wltii  you.*  ** 
He  stated  tiiat  he  felt  some  pain  from  the 
«rip  of  the  conductor  when  he  took  hold  of 
hla  arm.  He  furthtt  testified  that  he  was 
an  employ^  of  the  United  States  Postal  De- 
partment;  that  the  UU  be  tendered  the  con* 
ductor  was  paid  to  bim  by  the  department, 
and  that.  In  his  judgment  it  waa  a  genuine 
1)111;  that  H  waa  ail  the  mon^  be  had  about 
hla  person  on  the  occuion^  and  that  he  told 
the  conductor  that  it  was  all  the  money  he 
bad.  He  further  teatlfled  dat  he  had  never 
been  arrested  or  accused  of  crime:  that  no 
profane  or  loud  language  waa  used  by  the 
■conductor,  and  that  there  was  no  quarrti; 
that  he  had  no  previous  acquaintance  with 
the  conductor.  Tbe  one-dollar  bill  was  pro- 
duced, Identlfled.  and  proved  to  be  genuine. 
A.  B.  Melville,  who  was  in  the  car  with  plain- 
tiff, corroborated  plaintiff's  evidence  In  re* 
gard  to  what  took  place  in  the  car  between 
philntlff  and  the  conductor^  and  stated  that 
the  conductor  took  plaintiff  by  the  arm,  pidl- 
ed  him  from  the  seat,  led  him  to  tlie  rear 
platfbi'm,  and  pushed  htan  off  tbe  car,  but 
that  he  used  no  more  force  than  vras  necea- 
sary  to  eject  plaintiff  from  tbe  car,  and  that 
plaintiff  used  no  more  resistance  than  was 
aecessnry  to  show  his  unwillingness  to  leave 
the  car.  Over  the  objection  of  the  defend- 
ant, plaintiff  was  permitted  to  prove  that 
he  was  a  man  of  good  charactw.  Oh  the 
part  of  the  defendant,  tbe  evidence  was  that 
the  one-dollar  bill  in  question  was  old  and 
worn;  that  bills  of  its  kind  were  no  longer 
Issued,  and  there  were  but  few  of  than  in 
•circulation,  and  that  one  who  was  not  an 
expert  might  be  honestly  mlstakm  as  to  tbe 
genuineness  of  the  bill;  that  the  conductor 
<>xamlned  the  bill  closely,  took  It  out  to  the 
rear  platform  of  the  car,  whore  the  light 
was  better,  examined  It  there,  and  submitted 
it  to  W.  3.  Hagenbush,  a  passenger,  for  ex- 
amination, who  advised  blm  not  to  take  It 
The  conductor  testified  that  when  he  asked 
plaintiff  to  get  off  the  car  he  merely  took 
him  by  the  sleeve  of  his  coat;  that  he  did 
not  grip  his  arm  at  all;  that,  when  he  took 
bold  of  plaintiff's  sleeve,  plaintlfl  got  up  and 
followed  him  to  the  rear  platfonn,  and  there 
got  off:  that  he  did  not  shove  or  push  him 
off.  and  said  nothing  to  him  when  be  got  off; 
that  he  honestly  believed  the  one^ollar  bill 


was  a  eonnterfett,  and  refused  to  take  !t  for 
that  reason.  W.  J.  Hagenbuah  testified  that 
platotlff  was  not  shoved  <x  pu-hed  off  tbt 
car,  and  that  the  conductor  said  notbioc  to 
him  wboi  he  got 

For  plaintiff,  the  conrt  instructed  the  Jury 
as  tollows: 

**(!)  The  conrt  instmcto  the  Jury  that  If 
the  jury  belteve  firom  the  evidence  that  the 
plaintiff  on  or  about  the  23d  day  of  March, 
1902,  entered  one  of  defendant's  eastbound 
cam,  tiien  being  operated  cm  flie  Olive  street 
Une  of  the  defendant,  with  the  Inteut  and 
for  the  purpose  of  being  carried  on  aald  car 
as  a  passenger,  and  that  afttf  entering  aald 
car  the  conductor  thereof,*  and  appointed  by 
and  to  tbe  employ  of  defmdant  asked  the 
platoUff  for  payment  of  his  fare,  and  ttiere- 
i4>on  platotlff  tendered  said  condoctor  a  cei^ 
tato  one-dollar  bill,  totroduced  to  evidence, 
and  that  the  some  Is  and  was  lawful  money 
of  tbe  United  States,  and  that  platotlff  re- 
quested said  conductor  to  take  his  fare, 
amonntinK  to  five  coits,  out  of  said  dollar 
bill,  and  that  aaid  conductor  rinsed  to  ac- 
cept sold  dollar  bill,  and  to  take  platotiff's 
fare  therefrom,  and  that  platotlff  r^eated- 
ly  tendered  aaid  dollar  bill  to  s^  conductor 
to  payment  of  bis  fare,  and  that  aaid  -con- 
ductor. In  the  presence  of  numerous  paasen- 
gera  on  aald  car,  falsely  and  malidously 
charged  plaintlfl,  whenever  he  pteamted 
said  dollar  bill  In  payment  et  bis  fare;  with 
attempting  to  pass  counterfeit  money,  and 
that  though  platotlff  offered  to  pay  hla  fare 
in  said  manner,  and  said  ctmdoctor  refused 
to  carry  plaintiff  on  said  car,  and  at  the  oor* 
ner  of  Olive  street  and  Grand  avenue,  to 
said  ct^,  forcibly  expelled  platotlff  from 
said  car,  and  that  to  eqielling  platotifl  from 
said  car  the  said  conductor  assaulted  plain- 
tiff, by  forcibly  pulling  him  from  his  seat 
to  tbe  back  platform  of  said  car,  and  then 
pushing  him  off  aald  car  toto  the  street  to 
the  presence  of  nomerous  passotgers.  and 
that  said  conductor  meant  and  intended,  in 
chai^ng  plaintiff  with  attempting  to  pass 
counterfeit  money,  to  toereby  charge  plain- 
tiff with  atteroptii^  to  d^aud  tbe  defend- 
ant and  to  impute  to  plaintiff  the  crime  of 
attempting  to  pass  counterfeit  money,  and 
that  thereby,  and  as  Oie  direct  result  of  said 
alleged  acta  of  said  conductor,  tbe  platotlff 
suffered  shame  and  mortification,  pain  and 
Injury  to  bl»  body  and  feelings,  and  mental 
angulah,  and  injury  to  his  reputattim,  then 
you  will  find  your  verdict  to  tvror  of  tbe 
plaintiff  and  against  the  defendant  com- 
pany, and  assess  bis  actual  damage  to  such 
sum  as  you  believe,  from  tbe  evidence,  will 
fairly  and  reasonably  comprasate  blm  for 
any  damages  be  sustained  thereby,  not  ex- 
cee^ng  the  sum  of  $1,000:  and.  Lf  tbe  Jury 
further  believe  fnnn  tbe  evidence  that  the 
said  alleged  acta  of  the  conductor  referred  to 
to  this  instruction  were  done  by  lilm  to  mal- 
ice toward  the  plaintiff,  then  the  Jury  may- 
add  to  such  actual  damagea.  If  any,  so  fmnid 
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In  f«Tor  of  plBlntUf,  an  additional  mm,  not 
aceedlag  9B,000^  ai  pnnltlTe  dunagea,  U 
tttcT  thbdc,  nnder  all  the  drcnmstances  of 
the  cue,  ponlttTe  damage*  ought  to  tw  to 
ftnmd  1u  tlwm,  and  bj  'pnnltlTe  damages'  li 
meant  mch  stun  as  will  Justly  pnnlah  the  de- 
fendant for  tbe  said  wrongtul  acts  of  Its  said 
otmdoctWt  If  yon  find  be  did  said  wrongful 
acts,  and  as  will  be  an  example  to  deta 
others  from  cmnmlttlng  snch  an  act;  and,  If 
the  JuiT  find  In  favor  of  the  plalntUC  as  to 
punitive  damages,  th^  will  so  find,  and  as- 
sess the  amoont  thereof  separately,  and 
separately  so  state  In  their  verdict 

"09  Tbe  coort  Instracts  flw  Jury  that  by 
the  nse  of  the  word  'malice'  In  these  Instrae- 
tlons  Is  meant  ill  will,  or  a  desire  to  be 
sTenged:  and.  In  passing  upon  tbe  question 
of  malice  and  the  oth«  matters  referred  to 
In  the  Instmctlons,  the  Jnry  should  take  into 
omslderatlon  all  the  facts  and  clrcumBtan- 
ces  In  evidence,  and  all  the  evidence  as  de- 
tailed by  the  witnesses. 

**(S)  Ton  are  further  Instracted  that  If  yon 
find  and  beUeve  from  tbe  evidence  that  the 
oondactor  in  the  diarge  of  defendant's  car, 
when  plalntUt  presented  tbe  one-dollar  bill 
Introduced  In  evidence  in  paymutt  of  his 
fare,  falsely  charged  plaintiff  with  attempt- 
ing to  pass  counterfeit  money,  then  the  law 
will  imply  that  said  conductor  maliciously 
charged  the  plaintiff  with  the  crime  of  at- 
tempting to  pass  counterfeit  money.** 

The  following  instruction  asked  by  defend- 
ant was  refused  by  tilie  court: 

*'C2)  Bven  If  the  Jury  do  find  from  the  evi- 
dence, under  the  Uutructtons  of  the  court, 
that  the  plaintiff  tradered  good  money  In 
payment  of  Us  f are^  and  that  the  conductor 
bad  no  legal  right  to  refuse  the  same,  still 
thoee  facti  would  only  authorise  the  platai- 
tiff  to  pay  his  fare  In  other  money,  or  quit 
the  car,  and  sue  for  and  recover  fair  compen- 
latlon  for  the  damages  actually  sustained  by 
blm  from  the  wrong  ot  tbe  conductw;  and  If 
you  b^eve  firom  the  evidence  that  such 
course  the  plaintiff  could  have  avoided  the 
alleged  shame  and  mortlflcatlon  of  a  public 
expulsion,  but  chose,  rather  than  to  take  that 
course,  to  resist  the  demands  of  the  conduct- 
or, to  the  eatent  <HC  requiring  tbe  use  ox  show 
of  force  for  bis  removal  from  the  car,  then 
he  subjected  himself  to  whatever  mortifica- 
tion he  suffered  from  being  publicly  removed 
from  tbe  car;  and  that  Is  a  matter  not  to  be 
considered  by  you  In  estlnutlng  his  dam- 
ages for  snch  expnlsion." 

Ten  of  the  Jurymm  agreed  to  and  return- 
ed the  following  verdict: 

*^e,  the  Jnry,  in  tbe  above-entitled  cause. 
And  for  plalntlfl  In  the  smn  of  two  hundred 
and  fifty  dollars  actual  damages,  and  In  the 
sum  of  no  dollars  punitive  or  exemplary  dam- 
iges.** 

Timely  motions  for  new  trial  and  In  arrest 
of  Judgment  were  filed  by  defendant,  which 
were  bj  flie  court  overruled.  Plaintiff  ap- 
pealed. 

778.W.-« 


1.  The  questions  of  malice  and  opiwesslon 
were  eUmlnatad  from  the  case  by  the  refusal 
of  the  Jury  to  aasesa  any  punitive  damages. 
Viewing  the  evidence  bi  its  moat  favorable 
aqiect  for  tbe  plaintiff,  we  have  for  consid- 
eration simply  a  case  of  unjustifiable  assault 
and  battery,  without  express  malice,  or  any 
actual  Intention  to  commit  a  legal  wrong— 
the  wrongful  and  forcible  ejectton  of  a  pas- 
senger from  a  street  car  by  the  conductor  In 
the  ndstakoi.  but  lumest,  belief  that  ho  was 
doing  bis  duty.  The  bodily  pain'  caused  by 
tbe  battery,  according  to  pUlntUTs  own  evi- 
dence^ was  sllj^t;  but  it  was  appreciable, 
and  sufficient  to  constltnte  an  element  in  the 
estimation  of  the  dunages.  and  was  properly 
submitted  to  the  Jury  as  an  element  of  tbe 
damages.  Having  adduced  evidence  of  the 
assault  and  battery,  and  tbus  proven  the 
tor^  all  the  circumstances  attending  the  as- 
sault and  battery  were  proper  for  the  con- 
sideration of  the  Jnry;  and,  In  estimating 
plalntlff'a  damages,  they  were  authorised  to 
take  into  account  not  only  his  physical  pain, 
but  also  such  mental  suffering  as  tbey  were 
satisfied  must  have  been  tbe  natural  result 
of  tbe  injury  Indicted.  West  v.  Forrest,  22 
Mb.  844;  Porter  v.  Balboad,  71  Mo.  6«,  86 
Am.  Rqi.  454;  Brown  v.  Baflroad,  89  Sfo.  810. 
12  8.  W.  6SB;  Oook  v.  RaUnad.  19  Ma  App. 
829;  Doming  T.  Ballroad,  80  Mo.  App.  1S2; 
Railroad  Co.  v.  Barron,  72  TJ.  8.  90, 18  L.  Bd. 
S91;  Kennon  v.  Olhuw,  181  U.  S.  22,  0  8np. 
Ct  696.  88  L.  Ed.  110;  Smith  T.  Holcomb,  99 
Mass.  S52;  Ferguson  v.  Davis  County,  67 
Iowa,  601.  10  N.  W.  906;  8outh  &  North  Ala- 
bama XL  Co.  v.  McLendon,  68  Ala.  266;  Penn- 
sylvania ft  Ohio  canal  Co.  v.  Graham,  6S 
Pa.  290.  8  Am.  Rep.  M9.  Instruction  No.  1 
gtvm  for  ^tntlff  went  furtiier  than  to  tell 
the  Jnry  that  they  ahould  take  Into  consider- 
atlon  the  facts  and  drcumstancea  attending 
the  assault  and  ejqpulslon  of  plaintiff,  in  esti- 
mating the  damages.  It  detailed  these  clr- 
cumstances,  and  then  instructed  that  if  "said 
conductor  meant  and  Intended,  in  charging 
plaintiff  with  attempting  to  pass  counterfeit 
money,  to  thereby  cba^  plaintiff  wttii  at- 
tempting to  defraud  the  defendant,  and  to 
tmpnte.to  plaintiff  the  crime  of  attempting 
to  pass  counterf^t  money,  and  that  thereby, 
and  as  tbe  direct  remit  of  said  alleged  acto 
of  said  ctmductor,  tbe  plaintiff  suffered  abame 
and  mortificatton."  etc.  This  was  not  only 
a  comment  on  the  evidence,  but  bad  the  ef- 
fect to  inject  into  the  case  an  element  of  dam- 
ages In  acUona  tot  verbal  slander.  The  slan- 
dor  attempted  to  be  alleged,  and  which  Is 
carried  into  the  Instruction,  is  the  crime  of 
an  attempt  to  pass  counterfeit  money.  The 
allegations  of  the  petition  are  insnfllcirait  to 
charge  that  olFense,  fbr  the  reason  that  tiie 
offense  cannot  be  committed  unless  the  per- 
son wbo  makes  tbe  attempt  knows  at  the  time 
be  makes  tbe  offer  that  tiK  mon^  he  offers 
to  pass  as  genuine  Is  In  fact  connterftit. 
Scienter  must  be  both  alleged  and  proved.  It 
i»  not  alleged  in  the  petition,  nor  Is  diere  a 
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word  In  the  erldence,  that  the  condnctor 
charged  the  plahitUf  with  an  attempt  to  pass 
upon  him  a  counterfeit  one-dollar  bill,  know- 
Ins  It  to  be  counterfejit.  All  it  does  Bhow  la 
that  the  conductor  Insisted  that  the  bill  was 
counterfeit,  while  plaintiff  maintained  It  was 
genuine,  and  neither  would  yield  bis  opinion. 
There  is  not  a  word  of  evidence  that  the  con- 
ductor accused  the  defendant  of  trying  to 
pass  the  bill,  knowing  it  to  be  counterfeit,  or 
that  be  accused  the  plaintiff  with  any  bad 
motive  In  offering  to  pass  the  bill,  nor  do  the 
words  spoken  by  the  condnctor  to  the  plaintiff 
Impute  to  the  latter  a  crime  or  a  dishonest 
motive;  yet  the  Jury  was  authorized  to  mulct 
the  defendant  In  damages  because  the  con- 
ductor, as  plaintiff's  own  evidence  shows,  re- 
fused to  receive  in  payment  of  plaintiff's 
fare  money  that  he  honestly  believed  to  be 
spurious.  The  defendant  company  Is  liable 
to  answer  In  damages  for  the  willful  and  ma- 
licious torts  of  Its  agents  committed  within 
the  scope  and  course  of  their  employment,  but 
the  honest  expression  of  the  opinion  of  a 
conductor  of  a  car,  or  train  of  cars,  that 
money  offered  to  him  in  payment  of  a  fare  is 
counterfeit,  and  his  refusal  to  accept  it  for 
that  reason.  Is  not  a  tort,  though  he  be  mis- 
taken In  his  Judgment  of  the  money;  and 
the  question  of  whether  or  not  the  company 
would  be  liable,  had  verbal  slander  been  char- 
ged and  proven,  is  not  In  the  case. 

2.  The  plalntllTs  character  was  not  at- 
tacked, was  not  put  In  Issue  by  the  pleadings, 
and  it  was  not  essential  that  he  should  prove 
It  to  entitle  him  to  recover,  aor  was  it  an 
element  In  the  estimation  of  his  damages, 
for  the  measure  of  damages  tor  a  wrongful 
and  unjustifiable  assault  and  battery  upon  a 
man  of  good  character  Is  the  same  as  for  a 
like  assault  upon  a  man  of  bad  character; 
and  defendant's  objection  to  the  evidence  of 
plaintUTs  good  ebaracter  should  bare  been 
sustained. 

S.  In  respect  to  defendant's  refused  instruc- 
tion, we  do  not  think  It  properly  declared  the 
law.  It  Is  not  the  law  that  It  was  plain- 
tiff's duty  to  leave  the  car  when  be  was  told 
to  do  so  by  the  conductor,  In  the  circumstan- 
ces proven  In  this  case.  Defendant  .was  a 
public  carrier  of  passengers  for  hire.  Plain- 
tiff was  rightful^  aboard  its  car,  and  bad 
tendered  and  continued  to  tender  lawful  mon- 
ey to  pay  his  fare,  and  he  was  at  no  time  In 
the  wrong,  and  unquestionably  bad  the  right 
to  remain  upon  the  car  until  he  should  arrive 
at  his  destination.  Being  In  the  right,  and 
the  conductor  in  error,  he  bad  a  right  to  ob- 
ject, protest,  and  to  reasonably  resist  his  ex- 
pulsion from  the  car,  and  forfeited  none  of 
his  rights  to  recover  damages  by  resisting, 
within  lawful  bounds,  the  wrong  and  indig- 
nity perpetrated  upon  him  by  the  conductor 
In  ejecting  him  from  the  car.  It  Is  not  the 
law  that  one  must  submit  to  wrong,  for  fear 
that  he  will  lose  some  of  his  rights.  On  the 
contrary,  he  may  manfully  assert  his  rights, 
and  make  all  lawful  efforts  to  maintain  them. 


The  cases  of  Logan  v.  Railroad,  77  Mo.,  loc. 
dt  669,  and  O.,  B.  &  Q.  B.  Go.  T.  Parks,  18 
III  40O.  68  Am.  Dec.  662,  dted  and  reUed 
upon  by  defendant  as  supporting  its  refused 
instruction,  have  no  application  to  the  facts 
In  this  case.  In  those  cases  the  complainants 
were  wrongfully  on  the  cars  of  the  railroad 
Qompany.  Had  they  been  rightfully  there, 
quite  another  pn^KHdtlon  would  have  been 
before  the  courts,  and  we  think  a  very  dif- 
ferent conclusion  would  have  been  reached. 

For  the  errors  above  noted,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

RBYBURN.and  QOODE,  JJ..  ooncor. 


OHILES  T.  SCHOOL  DIST.  OF  BUQKNSIR.* 

(Court  of  Appeals  at  Kansas  City,  Mo.  Nov. 
28.  1908.) 

ACTION  ON  JUDGMENT— STATDTORY  PRBSUMP- 
TION  OF  PAYMENT  —  ACKNOWLBDGMBNT  OF 
INDEBTEDNESS— SUBSEQUENT  LBOISIATION. 

1.  Under  Rev.  St.  1S79,  {  32S1,  providing  that 
judgments  "should  be  presumed  to  be  paid  and 
satisfied  after  the  expiration  of  twen^  years, 
*  *  *  bnt  in  any  suit  In  which  the  party 
aeainst  whom  sacn  Judgment  was  rendered 
Boall  be  a  psrty  such  presumption  may  be  re- 
pelled by  proof  of  paymeot  or  written  acluiowl- 
edgment  of  indebtedness  made  witiiin  twenty 
years,"  a  mere  written  acknowledgment  that 
the  judgment  is  unpaid,  though  unaccompanied 
by  any  promise  to  pay,  is  sufficient  to  rebut  the 
presumption  tberel^  created;  as  the  statute  is 
not  one  of  limitations,  but  merely  prescribes  a 
rule  of  evidence. 

2.  Laws  1895,  p.  221,  amending  Rev.  St. 

1889,  S  6796  (now  Rev.  St.  1899,  S  4297),  pro- 
vides that  every  judgment  shall  be  presumed  to 
be  paid  after  10  years,  or,  if  it  has  been  re- 
vived, then  after  10  years  from  such  revival, 
etc.  Rev.  St.  1889,  §  6797  (now  Rev.  St.  1899. 
i  4298),  provided  that  the  provisions  of  ttie 
chapter  should  not  apply  to  rights  of  action  ac- 
cruing before  it  took  effect  Held,  that  a  judg- 
ment obtained  before  the  act  of  1896  was  gov- 
erned by  the  law  previously  In  foroe,  and  was 
not  affected  by  that  act. 

8.  A  statute  providing  the  period  within  which 
a  pudgment  shall  be  presumed  to  have  been 
paid  confers  a  vested  right,  which  the  Legisla- 
ture cannot  disturb  by  sutoequent  legislation. 

Anieal  from  Olrcalt  Oonr^  Jackson  Coun- 
ty; J.  H.  Slorer,  Judge. 

Action  by  Joel  F.  Ohlles  against  the  BcbovA 
District  of  Buckner.  Judgment  tot  defwd- 
ant,  and  pleintlfl  appeals.  Reversed. 

Peak  &.  Strother,  Yeager  &  Teager,  and 
John  A.  Sen.  for  appellant  Pazton  &  Rose, 
t<a  respondent 

SMITH.  P.  J,  On  July  19.  1880.  a  judg 
ment  was  given  In  favor  of  plaintiff  and 
against  defendant  for  $163.75.   On  June  20, 

1890.  a  writ  of  scire  facias  was  sued  out,  and 
said  Judgment  revived  April  10.  1891.  On 
September  27.  1901,  this  action  was  brought 
The  petition  Is  in  two  counts,  the  first  of 
which  seeks  to  recover  upon  the  Judgment 

"OplDfon  dfllivwad  rebniair  IS.  IMS.  Hotlott  fbr 
rebearlaa  granted  Hsr  2S.  19(n. 


Digitized  by  Google 


Ho.)  CHIIiBS  T.  SCHOOL 

ana  the  reTlTor  of  It  The  second  alleget  the 
rexulltlon  and  revlTor  of  It,  and  to  repel  the 
presumption  or  payment  arising  from  the 
lapse  of  time  sets  out  certain  acknowledg- 
ments of  Indebtedness  In  writing,  made  In 
1887  by  defendant  in  Its  answer  In  an  ac- 
tion against  it  in  the  nature  of  a  creditors' 
bill,  and  also  in  Its  return  made  to  the  writ 
In  a  proceeding  against  it  by  mandamus. 
The  defendant's  answer  to  the  creditors*  bill, 
as  set  forth  In  the  petition  herein,  admitted 
the  recovery  of  the  Judgment  ngainst  it  on 
July  19,  1880,  on  a  certain  school  warrant, 
and  alleged  that  the  money  then  in  the  coun- 
ty treasury  was  not  levied  and  collected  for 
the  payment  of  plalntUTs  Judgment,  hut  was 
collected  for  teachm*  salaries  and  the  Inci- 
dental expense  of  said  school,  and  "that 
plalntlfF  has  allowed  Interest  to  accumulate 
on  his  Judgment  for  many  years,  so  that,  if 
It  were  now  paid  by  said  district,  there  could 
be  no  school  in  said  district  for  next  wlnt«; 
that  the  law  Is  especially  solicitous  for  the 
welfare  of  the  children  of  the  district,  and 
the  directors  thereof  do  not  feel  that  they 
are  Justified  In  paying  out  the  money  of  the 
district  for  purposes  other  than  that  for 
which  It  was  collected."  And  the  return  to 
the  writ  of  mandamus  In  effect  admitted  the 
rendition  of  the  original  Judgment  of  1880, 
Its  revlTal  In  1891,  and  that,  as  revived,  It 
was  BtlH  in  force,  and  that  no  part  of  It 
liad  been  paid,  though  due  and  owing  rela- 
tor, etc.  The  defendant's  answer  pleaded 
the  lapse  of  20  years  since  the  rendition  of 
the  Judgment  and  the  statute  of  limitations 
In  bar.  The  cause  lyas  tried  before  the  court, 
a  Jury  being  dispensed  with.  At  the  conclu- 
sion of  all  the  evidence  the  defendant  re- 
quested an  instruction  in  the  nature  of  a 
demurrer,  which  was  by  the  court  given,  and 
Judgment  entered  accordingly  for  defend- 
ant, and  the  plaintiff  appealed. 

The  statute  in  force  at  tbe  time  of  the 
rendition  of  the  Judgment  in  1880  provided 
that  every  Judgment  of  any  court  of  record 
of  this  state  should  be  presumed  to  be  paid 
and  satisfied  after  tbe  expiration  of  20  years 
from  the  day  of  such  Judgment;  bnt  in  any 
suit  In  whlcii  tbe  par^  against  whom  anch 
Judgment  was  rendered  shall  be  a  party  such 
presumption  may  be  repelled  by  proof  of  pay- 
ment or  written  acknowledgment  of  indebt- 
edness made  vrlthin  20  years  of  some  part 
of  the  amount  recovered  by  such  Judgment, 
and  In  all  other  cases  It  shall  be  conclusive. 
Rev.  St  1879,  8  3251.  This  section  was  car- 
ried forward  Into  the  Revision  of  1889  as 
section  0796.  It  is  thus  seen  that  this  sec- 
tion of  the  statute  prescribes  no  limit  for  in- 
Btitntlng  an  action  on  a  Judgment  of  a  court 
of  record,  bnt  merely  declares  that  the  legal 
presumption  of  payment  of  such  Judgment 
diall  arise  after  the  expiration  of  20  years. 
Knight  T.  Macomber,  06  Me.  132.  In  Cape 
Girardeau  County  v.  Harbison,  08  Mo.  90,  the 
distinction  was  dearly  pointed  out  between 
the  statnte      limitations  and  the  rules  in 
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regard  to  the  presumption  of  payment  aris- 
ing from  lapse  of  time.  It  was  a  suit  to 
foreclose  a  mortgage  given  by  one  Harbison 
to  tbe  plaintiff  In  1849.  The  mortgagor  died 
afterwards,  and  in  1864  the  land  was  sold 
tor  tbe  payment  of  hla  debts,  the  defendant 
Harbison  being  the  purchaser.  The  bond  se- 
cured by  the  mortgage  had  a  number  of  pay- 
ments indorsed  upon  It,  the  last  of  which 
was  May  2,  1858.  Defendant  pleaded  the 
statute  of  limitations  In  ordinary  form. 
Plaintlfl  replied,  alleging  two  several  ac- 
knowledgments in  vniting  within  10  years  be- 
fore the  commencement  of  suit,  one  by  the 
administrator  of  the  deceased,  Harbison,  and 
the  other  by  tbe  defendant  Tbe  one  by  the 
defendant  was  contained  In  a  deed  of  trust 
executed  by  him  in  1860  to  one  Bngllsb,  in 
which  It  was  stated  that  the  land  in  question 
was  mortgaged  by  the  deceased,  Harbison,  to 
the  county  of  Cape  Girardeau  "for  the  sum 
expressed  in  said  mortgage,  and  which  yet 
remains  unsatisfled."  The  court  held  that 
the  statute  of  limitations  did  not  apply,  be- 
cause there  was  shown  no  adverse  posses- 
sion by  the  mortgagor,  or  any  one  claiming 
under  him,  as  against  the  mortgagee.  It  al- 
so held  that  by  analogy  to  the  statute  of  lim- 
itations they  would  presume  that  tbe  debt 
which  the  mortgage  was  given  to  secure  was 
paid  10  years  after  the  last  payment  In  the 
absence  of  an  acknowle^ment  to  the  con- 
trary. In  pointing  out  the  distinction  be- 
tween the  statnte  of  limitations  and  the  pre- 
sumption of  payment,  the  court  said:  "There 
is  no  sort  of  propriety  In  confounding  the 
statute  of  limitations  with  the  presumption 
of  payment  arising  from  the  lapse  of  time. 
As  defenses  the  two  are  wholly  distinct  in 
their  applications  and  Incidents.  When  the 
statute  sffects  a  right  of  action,  It  operates 
simply  a  blight  as  It  were,  upon  its  recover- 
able energy.  It  matters  not  in  the  least 
whether  the  demand  has  been  previously  paid 
or  not.  The  statute  destroys  forever,  upon 
the  last  day  of  the  allotted  period,  its  vital- 
ity In  a  court  of  Justice.  Hence,  if  there  be 
not  a  new  contract  in  tbe  promise  of  ac- 
knowledgment upon  which  the  creditor  re- 
lies, he  has  still  nothing  to  stand  upon.  But 
In  the  other  defense  the  fact  of  payment,  real 
or  supposed,  Is  the  only  matter  to  be  con- 
sidered. The  law  first  presumes  payment 
An  acknowledgment  by  the  debtor  merely 
removes  this  presumption  by  furnishing  evi- 
dence to  prove  that  the  debt  has  not  been 
paid.  There  is  no  new  contract  express  or 
implied.  The  recovery  must  be  upon  the 
original  demand  or  nothing."  In  Gaines  v. 
Miller,  111  U.  S.  895,  4  Sup.  Gt  426,  28  Lu 
Ed.  466,  the  Supreme  Court  of  the  United 
States,  In  referring  to  the  act  of  1835  (Rev. 
St.  1835,  p.  396.  art.  4,  SS  1,  2)-carried  for- 
ward into  the  revision  of  1845  (Rev.  St  1845. 
p.  721,  c.  109,  art  4,  »  1,  2),  section  1  of 
which  was  carried  into  the  revision  of  1855 
(2  Rev.  St  1855,  p.  1053,  c.  103.  8  16).  and 
into  the  General  Statutes  of  1860  (Gen.  8L 
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1865,  p.  749,  c  191,  |  81).  and  Into  the  re- 
TMonB  ot  1879  and  1889,  as  already  stated 
—Bay  tbat  aa  to  Judgments  rendered  prlOT  to 
the  act  of  1835  the  presomption  of  payment 
after  20  years  raised  hy  the  common  law 
continues  nnafTected  by  that  act,  which,  as  to 
such  Judgments,  Is  only  cumulatlTe.  7%ls 
presumption  Is  a  rule  of  erldence,  and  not  a 
limitation,  and  is  not  subject  to  the  excep- 
tions and  incidents  of  an  act  of  limitation. 

And  so  It  Is  made  clear  from  the  foregoli^ 
authorities,  with  the  others  cited  In  plain- 
tiff's brief,  that  the  Judgment  here  sued  on 
must  be  concluslrely  presumed  to  be  paid 
and  satisfied,  unless  this  presumption  is  re- 
pelled by  proof  of  a  written  acknowledg- 
ment of  the  Indebtedness,  made  within  the 
20  years,  of  some  part  of  the  amount  recoT- 
ered  by  the  Judgment  The  "acknowledg- 
ment" required  by  the  statnte  need  be  no 
more  than  an  admission  In  writing  within 
20  years  from  the  time  the  suit  was  broot^t 
on  the  Judgment  that  such  Judgment  has  not 
been  paid.  In  order  to  remove  the  bar  of 
the  statute  of  limitations,  the  admission  must 
be  of  such  a  character  that  it  not  only  ac- 
knowledges the  Justice  of  the  debt  and  itE 
nonpayment,  but  Indicates  a  wilUngness  to 
pay,  so  that  the  ground  of  distinction  be- 
tween the  two  statutes  becomes  at  once 
quite  obTlous.  Now,  turning  to  the  answer 
and  return  heretofore  referred  to,  and  It  will 
be  seen  that  these  solemn  pleadings  of  the 
defendant  contain  an  "acknowledgment" 
within  the  20  years  from  the  time  the  action 
was  brought,  In  which  it  is  admitted  that 
the  Judgment  bad  not  then  been  paid.  The 
concluslTeness  of  the  presumption  of  pay- 
ment of  the  Judgment  is,  by  these  solemn 
admissions  of  the  defendant  rebutted  and 
overthrown. 

But  it  is  contended  by  the  defendant  that 
the  statute  In  force  when  the  Judgment  was 
rendered  iu  1880  was  repealed  by  the  adop- 
tion In  1895  (Laws  1895,  p.  221)  of  what  is 
now  known  as  section  4297,  Rev.  St  1899. 
The  Judgment  in  question,  which  is  plain- 
tifTs  cause  of  action,  was  In  existence  when 
the  act  of  1895  was  passed,  and  comes  with- 
in the  expressed  exception  of  section  4296, 
Rer.  St  1899,  and  It  is  therefore  governed 
by  section  3251,  Rev.  St  1870,  and  section 
6790,  Rev.  St.  1889.  Whea  tbe  Judgment 
was  rendered,  the  plaintiff  became  cloth- 
ed and  vested  with  certain  rights  In  respect 
to  It,  and  amongst  which  was  that  confer- 
red by  section  S2S1,  Rev.  St  1879,  to  rebut 
the  presumption  of  payment  arising  from 
lapse  of  time  by  proof  of  part  payment 
or  written  acknowledgment  of  Indebtedness 
made  at  any  time  within  20  years.  This 
right  was  one  which  the  Legislature  could 
not  and  did  not  undertake  by  the  act  of 
1895  to  in  any  way  disturb  or  Impair.  Cra- 
nor  V.  School  Dtot.  161  Mo.  119.  52  S.  W. 
232;  LlTlngston  Uvtngstoii  (N.  T.)  66  N. 
BL  128. 

The  Judgment  of  the  trial  conrt  will  be  re- 


versed, and  cause  remanded,  with  directions 
to  give  Judgment  for  plaintiff  u  j/mjei  in 
his  petition.   All  concur. 


HUDNALL  T.  MODERN  WOODMEN  OF 
AMERICA* 
(Court  of  Appeals  at  Kausas  City.  Mo.  Nor. 
28,  1903.) 

BBNBFICIAL  ASSOCIATIONS  —  FORBIGN  ASSO- 
CIATION—STATUTES  —  QBNSRAL  INSURANCB 
LAW— lAW  GOVBRNINQ  ASSOCIATION. 

1.  Rev.  St.  1899,  c.  12.  art  U,  entitled  "Ben- 
eficial •  •  •  AasocUtionB,"  section  140B,  de- 
fines wliAt  ooostttutes  a  fratenul  beneficial  as- 

Bociation.  and  provides  that  the  same  shall  be 
exempt  from  prorislons  of  the  KeneraJ  insur 
ance  law.  Sections  1409  and  1410  authorize  all 
SDcb,  whether  foreign  or  domestic,  to  do  busi- 
ness In  the  state,  provided  they  comply  with  tbe 
statnte.  Sciction  1396  provides  the  method  hj 
which  any  associations  incorporated  under  tbs 
laws  of  toe  state  may  avail  themselTes  of  flec- 
tion 1408.  Section  1396  was  sobstituted  for 
sections  2823  and  2824  in  the  Revised  SUtQtes 
of  1889,  the  first  of  which  enabled  ben^cial  so- 
cieties to  provide  for  families  of  the  decedents, 
etc.,  and  exempted  them  from  the  general  in- 
sarance  law,  and  the  second  enabled  domestic 
associations  to  avail  themselves  of  the  former 
section.  Bdd,  that  while,  under  sections  2823 
and  2824  In  the  Reused  Statates  of  1889  a  tor- 
eign  benefi<^I  assodation  was  not  exempt  from 
the  provision  of  the  general  Insurance  laws,  and 
while  section  1396  was,  in  effect,  the  same  as 
section  2824  of  1889,  w  tbe  expiesa  provisions 
of  Rev.  St  1899.  H  140S-1«10.  a  foreign  bene- 
ficial association  wUch  baa  omnpUed  with  the 
statutes  relative  to  beneficial  associations  Is  not 
subject  to  the  provision  of  the  goieml  Inmiranea 
law. 

Appeal  from  Circuit  Court,  Bncbanan 
County;  A.  M.  Woodson.  Judge. 

Action  by  Sarah  F.  Hndnall  against  the 
Modem  Woodmen  of  America.  From  a  Judg- 
ment in  favor  of  defendant,  i^intlff  appeals. 
Affirmed. 

W.  K.  Amlek,  for  app«llant  Allen  ft  Blay- 
er,  Cor  reepondoiL 

BBOADDUS,  J.  TUB  la  an  action  on  a 
life  insonance  policy  nnmboed  524,607.  is- 
aued  June  29,  1899,  by  the  Modem  Wood- 
men of  Arnica,  tvr  92.000^  to  Claude  W. 
Hudnall,  benefits  payable  at  his  deatli  to 
hlB  wife.  Sarah  F.  Hndnall.  The  defendant 
was  a  for^gn  tratemel  bmefldary  aodetyun- 
dCT  the  laws  of  the  state  ot  HUnols.  On  the 
22d  day  of  May,  1901,  Claude  W.  Hudnall  died 
at  Buchanan  county.  Defendant  allies  In 
Its  answer  that  be  committed  snicld^  bnt 
does  not  allege  that  he  cont«iu>lated  suicide 
at  tbe  time  he  made  application  tor  the  poli- 
cy. The  policy  contained  tbe  following 
clause:  "*  •  *  Or  if  he  [Hudnall]  shall 
within  three  years  after  becoming  a  bene- 
ficial member  of  this  society  die  by  his  own 
hand,  sane  or  Insane.  •  •  •  then  this 
certificate  shall  be  null  and  void  and  of  no 
effect"  The  by-laws  of  the  defendant  cotpo- 
rstion  contained  the  same  clause.  The  de- 
fendant. In  Ite  answer,  admitted  execution  of 
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tbe  policy,  payment  of  doef,  proof  of  loss, 
and  everything  to  make  plaliitlfl's  case  and 
entitle  ber  to  a  Judgment,  but  sought  to 
avoid  payment  on  the  policy  by  ailing  that 
Claude  Hudnall  died  by  hia  own  baud.  At 
the  trial  of  tbe  cause  the  court  held  that  sui- 
cide was  DO  defense  in  this  suit,  because  the 
defendant  was  a  f<Hreign  society,  and  that  de- 
fendant did  not  allege  in  Its  answer  that 
Hndnall  contemplated  suicide  at  the  time  he 
made  application  for  the  policy.  The  court 
refused  to  permit  defendant;  under  its  an- 
swer, to  offer  any  evidence  of  suicide,  tin- 
der the  Instructions  the  Jury  found  a  verdict 
for  plaintiff  for  the  face  of  the  policy  (¥2,000) 
and  $160  interest;  making  In  all  f 2,160.  Aft- 
er verdict,  and  In  due  time,  defendant  filed 
its  motion  for  a  new  trial.  In  passing  on 
this  motion  the  court  held  that  It  bad  erred 
In  refusing  to  allow  defendant  to  avail  itself 
of  tlie  defense  of  suicide  as  pleaded  In  its  an- 
swer, and  granted  a  new  trial.  From  this 
action  and  order  of  tbe  court  In  granting  a 
new  trial  plalntUT  prosecutes  this  appeal. 

But  one  question  is  presented  by  the  rec- 
ord, and  that  Is,  was  tbe  defendant  as  a 
foreign  beo^clal  society  authorized  to  do 
business  as  such  In  this  state  under  exemp- 
tion from  the  provisions  of  the  general  Insur- 
ance laws?  It  is  agreed  that  from  tbe  date 
of  tbe  revision  of  the  laws  of  Missouri  In 
18S9  until  tbe  act  of  March  6,  1807,  foreign 
fraternal  beneficial  societies  were  not  antbor- 
ized  to  do  boaineBS  as  such  in  this  state,  but 
were  governed  by  the  provisions  of  the  -gen- 
eral insurance  laws.  It  is  plalntlfTs  conten- 
tion that  the  later  act  did  not  change  the 
status  of  such  societies,  and  that  they  con- 
tinued subject  to  said  general  Insurance  laws, 
under  which  suicide  Is  no  defense  on  an 
Insurance  policy  unless  It  be  shown  that  the 
Insured  contemplated  suicide  at  the  time  he 
obtained  his  policy.  Article  11,  c.  12,  Rev. 
St.  1880,  entitled  "Benevolent.  Religious,  Scl- 
entiflc.  Fraternal-Beneficial,  Educational  and 
Miscellaneous  Associations,"  provides  how 
these  different  kinds  of  organizations  may  be 
incorporated  under  section  1406  thereof,  and 
defines  what  shall  constitute  a  fraternal  ben- 
eficiary association.  Section  1396  provides 
the  method  by  which  tbe  foregoing  associa- 
tions so  organized  nnder  said  article  may 
avail  themselves  of  the  benefit  of  section 
1406  and  become  also  fraternal  beneficiary 
asaociationa.  The  language  of  said  section 
la  as  follows:  "Any  such  socle^,  order  or 
associatlott  heretofore  or  hereafter  incorpo- 
rated under  the  provlslonc  of  the  laws  of 
this  state  may  avail  Itself  of  the  benefits 
of  the  foiegoing  section  (1408)  by  amending 
Its  ctmstitution  or  articles  of  association  or 
reincorporating  tbereundtt,  or  by  an  amend- 
ed constltntion  or  amended  articles  of  asso- 
clatloD  In  the  manner  prescribed  by  this 
act"  Plaintiff  contends,  and  Justly,  that 
said  section  refers  alone  to  domestic  instlto- 
ttons.  Ttaers  seems  to  be  no  ambiguity  in  Its 
langoafB.  Seemingly,  It  should  have  folUnr- 


ed  In  order  next  after  section  1408^  instead 
of  section  1395.  This  section  was  substitut- 
ed for  sections  2823.  2824,  Rev.  St  1889.  The 
object  of  the  first  was  to  enable  fraternal 
beneficiary  societies  to  provide  for  the  fam- 
ilies of  deceased  persons,  etc..  and  to  ex 
cmpt  them  from  the  provisions  of  the  gen- 
eral insurance  laws  of  the  state;  tbe  second, 
to  enable  domestic  associations  to  avail  them- 
selves of  the  provisions  of  the  former  sec- 
tion. It  was  held  that  under  said  revision 
foreign  fraternal  beneficiary  associations 
were  not  exempt  from  the  provisions  of  tbe 
general  insurance  laws.  Kem  v.  L^on  of 
Honor,  167  Mo.  471,  67  8.  W.  262.  1^16  argu- 
ment of  the  plaintiff  that,  as  section  1S96 
of  tbe  revision  of  1890  (L&wa  1897,  p.  132) 
Is,  in  effect  tbe  same  as  section  2824,  Bev. 
8t  1889,  foreign  beneficial  associations  re- 
main subject  to  the  general  insurance  laws, 
wonld  be  good  If  the  question  depended 
alone  upon  a  construction  of  said  section. 
In  the  revision  of  1889  foreign  fraternal  ben- 
eficiary aasoclatlons  are  not  Included  in  said 
act,  and  the  section  In  that  revlBlon  and 
section  1896  In  the  revision  of  1809  refer 
solely  to  domestic  societies.  But  under  sec- 
tion 1408,  Rev.  St  1800,  all  fraternal  bene- 
ficiary associations,  whether  foreign  or  do- 
mestic, are  placed  npon  the  same  footing, 
and  are  exempted  from  tbe  provisions  of 
the  general  insurance  lawa.  And  section 
1400  authorizes  all  such,  whether  foreign  or 
domestic  institutions,  heretofore  doing  busi- 
ness in  this  state,  to  so  continue^  provided 
they  comply  with  the  provisions  of  said  sec- 
tion; and  section  1410  authorizes  such  for- 
eign associations  not  then  doing  business  In 
this  state  to  do  so  by  complying  vrlth  tbe 
reqoisitlonB  of  said  section.  The  question 
has  been  passed  u[>on  recently  by  tbe  St. 
Louis  Oourt  of  Appeals,  In  which  tbe  same 
view  Is  entertained.  McDermott  v.  M.  W. 
of  A..  97  Mo.  App.  636,  71  8.  W.  888;  Shot- 
liff  V.  M.  W.  of  A..  73  S.  W.  326. 
The  canse  la  affirmed.  All  concnr. 


BUCK  et  aL  T.  BNDIOOTT. 
(Court  of  Appeals  at  Kansas  City.  Mo.  Nov. 
28,  1908.) 

FORCIBLE  ENTRY— BVIDENCD-aUFPICIHrNCT— 
APFBiUi— UATTEB8  RBVIEWABUB. 

1.  Where  there  were  uo  objectioDS  to  evi- 
dence, and  no  instructions  asked,  tbe  only  ques- 
tioD  that  can  be  reviewed  on  appeal  is  the  snffl- 
cieucy  of  the  evidence  to  support  the  finding. 

2.  The  fact  that  plaintiff's  posseBsion  was  not 
taken  in  good  faith  for  the  purpose  of  occupa- 
tion, but  was  a  mere  sham  and  pretense,  will 
defeat  aa  action  of  forcible  entry. 

3.  That  defendant  and  bis  predeceBsors  bad 
had  possession  of  premises  for  more  than  three 
years  bars  an  action  for  fordble  entry,  under 
the  express  provisions  of  Bev.  St  1890,  S  8344. 

Appeal  from  Circuit  Conrt,  Holt  Goonty; 
Oallatln  Craig,  Judge. 

Action  John  A.  Buck  and  others  against 
Jesse  Bndlcott  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.  Affirmed. 
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G.  W.  Murphy  and  J.  W.  Stokes,  for  ap- 
pellants. 

Nlcbols  ft  Pistole,  for  respondent  cited  the 
following  atithoritles:  Dyer  v.  Reltz,  14  Mo. 
App.  46;  Willis  V.  Stevens,  24  Mo.  App.  500; 
School  Dlst.  V.  Holmes.  S3  Mo.  App.  487; 
Crlspen  t.  Hanoaran  et  al.,  50  Mo.  530; 
Scott  T.  Allenbaugh,  50  Mo.  App.  130;  Hin- 
niger  t.  Trax,  67  Mo.  App.  S21;  Hoflstetter 
T.  Blattner,  8  Mo.  276;  McCartney  t.  Alder- 
son.  45  Mo.  85;  Powell  t.  Davis,  54  Mo.  816. 

ELLISON,  J.  This  action  Is  forcible  en- 
try and  detainer.  Tbe  Judgment  in  the  trial 
court  was  tor  defendant,  and  plalntUCs  ap-. 
pealed. 

An  examination  of  the  record  dlscloaes 
that  there  Is  nothing  before  this  court  which 
It  can  properly  review.  The  cause  was  sub- 
mitted to  the  trial  court  without  a  Jury. 
There  were  no  objections  to  evidence,  and  no 
InstructlonB  asked.  This  condition  of  the 
record  only  leaves  the  question  whether  there 
was  any  evidence  to  sustain  the  court  In  Its 
finding.  There  was  evidence  from  which  the 
court  could  well  find  that  the  alleged  pos- 
session taken  by  plaintiffs  was  not  In  good 
faith  for  the  purpose  o£  occupation,  but,  on 
the  contrary,  was  a  sham  and  pretense.  Fur- 
thermore, there  was  evidence  tending  to  show 
that  defmdant  and  his  predecessors  had  had 
the  possession  now  complained  of  for  more 
than  three  years.  Either  of  these  conditions. 
If  believed  by  the  court,  would  prevent  a 
finding  for  plalntlfTs.  Section  8344,  Rev.  St 
1889,  and  authorities  in  defendant's  brief. 
The  question  In  cases  like  this  is  not  what 
we  would  have  fonnd  to  be  the  fact  b&d  we 
tried  the  case  In  the  first  Instance,  but  Is 
confined  to  the  one  point,  viz.,  whether  there 
is  any  substantial  evidence,  direct  or  dr- 
cumBtantla].  which  tends  to  support  the 
view  taken  by  the  trial  court 

The  Judgment  must  be  affirmed.  Ail  con* 
cnr. 


AKINS  et  al.  v.  HICKS  et  al. 

(Court  of  Appeals  at  Kansas  City,  Mo.  Nor. 
28,  1908.) 

APPBAli-^njDOHBNT  ON  DBUTTRRBR— FtNAI, 
JUDOHSNT. 

1.  A  Judgment  Bustainlng  a  demurrer  to  the 
petition  which  does  not  order  '*thst  the  plain- 
tiffs take  nothiag  by  this  writ"  sod  that  the 
"defendants  go  tnereof  without  day,"  Is  not  a 
final  Judj^ent,  from  which  an  appeal  will  lie. 

Appeal  from  Olrenit  Oonrt  Folk  County; 
ArsruB  Cox,  Judge. 

Action  by  T.  J.  Aklns  and  anothH*  against 
W.  .EL  HlckB  and  another.  Prom  a  Judgr- 
ment  suetalnlng  a  demurrer  to  the  petition, 
plaintiffs  appeal.  Dismissed. 

O.  J,  McLane  and  Rechow  ft  Pntabl,  for 
appellanta.   O.  H.  SUnker,  for  respondents. 


PBR  CURIAM.  This  la  an  action  wherein 
defendants  filed  a  demurrer  to  the  plalntfCW 
petition,  which  was  by  the  court  sustained. 
The  Judgment  on  the  demurrer  does  not  con- 
form to  the  requirements  of  the  establlabed 
precedents.  In  that  It  does  not  order  "that 
the  plalntlfTs  take  nothing  by  this  writ," 
etc.,  and  that  the  "defendants  go  thereof 
without  day,"  etc.;  and  It  Is  not  therefore, 
a  complete  and  final  judgment  Palmer  v. 
Orane,  8  Mo.  619;  Kautscb  v.  Droate.  82  Mo. 
App.  412.  And  consequently  an  appeal  will 
not  lie  therefrom,  as  It  only  lies  from  a  final 
Judgment  Rev.  St  1889,  i  2246;  Holloway 
V.  Holloway,  97  Mo.  639,  11  8.  W.  233,  10 
Am.  St.  Rep.  339;  Spears  t.  Bond.  79  Ma 
467;  Mills  v.  McDaoiels.  69  Mo.  App.  331. 

It  results  that  the  appeal  should  be  dis- 
missed, which  is  ordered  accordingly. 


ZBNTZ  V.  OHAPPELL  et  aL 
(Court  of  Appeals  at  Kansas  OHy,  Mo.  Nor. 

23.  1903.) 

HASTBR-^SERVANT'S  INJURISS-OBBDIHITOB 
TO  FOREMAN— ACT10NB-.PIjBAD- 
INO-VARIANCB. 

1.  A  servant  cannot  recover  for  an  injury 
caused  by  following  a  pair  of  wheels  and  axle 
weighing  1,500  pounds  up  an  Incline,  Instead  of 
walking  by  the  side,  as  was  the  uanal  method, 
although  he  was  ordered  to  do  so  by  the  fore- 
man In  charge  of  the  work,  as  such  requirement 
was  so  unreasonable  as  not  to  justify  obedience. 

2.  A  verdict  based  on  evidence  disclosing  that 
plaintiff's  injarles  were  caused  by  tollowiug  a 
pair  of  car  wheels  up  an  Incline  is  not  respon- 
sive to  a  petition  alleging  as  negligence  defend- 
ant's failnre  to  famish  a  snffldent  force  pt  em- 
ployes to  do  the  work  safely,  and  a  failnra  to 
funiish  sticks  to  assist  the  workmen. 

Appeal  from  Circuit  Court;  Sullinn  Ooun- 
ty;  P.  C,  Stepp,  Judge. 

Action  by  John  B.  Zentz  against  Charles 
Chappell,  receiver,  and  others,  and  the  Quin- 
cy,  Omaha  &  Kansas  City  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Reversed. 

Hall  ft  Hall  and  J.  O.  Trimble,  for  ^n>el- 
lants.  Harber  ft  Knight,  for  respondent 

BROADDUS,  J.  For  convenience,  we 
adopt  the  following  undisputed  part  of  de- 
fendants* statement  of  tacts  in  the  case: 
"This  is  an  action  for  damages  brought  by 
plaintiff  against  this  appellant  and  Chas. 
Chappell,  receiver  of  the  Omaha,  Kansas 
City  &  Eastern  Railroad,  and  the  Chicago. 
Burlington  ft  Qulncy  Railroad  Company,  for 
injuries  alleged  to  have  been  rec^ved  on 
August  23,  1902,  at  Milan,  Mo.,  while  to  the 
employ  of  defendants  as  a  car  repairer,  and 
while  assisting  In  loading  car  wheels  onto 
a  flat  car  by  means  of  a  runway  or  skids. 
The  car  was  about  4  feet  high,  and  the  skida 
were  made  of  timbers  84  feet  long  and  lO 
Inches  vride,  fastened  together,  and  extended 
from  the  railroad  track  to  the  top  of  the  car. 
They  were  connected  with  the  car  and  trade. 
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and  were  blocked  In  tlie  middle  to  keep 
them  from  sagging.  Tbe  wbeela  and  axle 
weighed  abont  1,600  ponuda  per  pair,  and 
were  38  Inchea  In  diameter  at  the  tread, 
which  was  4  InehM  wide.  The  Journal  Is 
the  part  of  the  axle  extending  beyond  the 
wheel  on  the  outside,  and  was  10^  inches 
long  and  3%  Inches  In  diameter.  The  shoul- 
6er  between  the  Journal  and  the  wheel  was 
about  2  Inches.  Tbe  center  of  the  Journal 
was  16%  Inches  from  the  rim  of  the  wheel. 
The  wheels  were  being  loaded  on  tbe  r^alr  j 
track,  which  was  sunken  so  that  tbe  ground 
on  tbe  outside  of  the  track  was  level  with 
the  top  of  tbe  rails,  and  which  was  a  down 
grade  to  the  car.  Tbe  wheels  were,  placed 
about  100  feet  up  tbe  track,  and  were  re- 
leased one  pair  at  a  time  by  two  men,  whose 
duty  It  was  to  start  them  down  the  track  on 
a  run  towards  tbe  car.  By  tbe  time  tbe 
wheels  reached  tbe  skids,  tbey  gained  aoffl- 
cient  speed  to  carry  them  part  of  the  way 
up  tbe  skids.  At  tbe  foot  of  the  skids,  plain- 
tiff and  another  man  were  stationed,  whose 
duty  It  was  to  follow  tbe  wheels  as  tbey  ran 
up  the  skids,  and  push  them  up  onto  the  car, 
where  two  men  were  stationed  to  receive  the 
wheels  and  place  them.  Just  before  tbe  al- 
lied Injury,  plaintiff  and  his  mate  had  been 
using  boards  about  six  feet  long,  about  six 
Inches  wide,  and  one  Inch  thick,  with  notches 
sawed  In  the  ends,  with  which  to  push  the 
wheels  up  onto  tbe  car;  the  notched  end 
being'  placed  on  the  outside  of  the  wheel, 
against  the  Jonmal,  and  tbe  other  end  being 
held  by  the  men  who. walked  along  on  tbe  ! 
ground  on  tbe  outside  of  tbe  skids  and  I 
cracK.**  There  was  evidence  tending  to  show  j 
that  these  boards  or  sticks  were  at  the  be- 
gbuiing  provided  by  the  defendant  While 
engaged  In  loading  a  pair  of  wheels  In  tbe 
manner  above  set  out.  plaintiff  and  anotb» 
laborer  broke  one  of  the  etlckB  so  used  by 
them  in  the  manner  aforesaid,  and  the  wheel 
(ell  through  the  skids.  There  was  aome- 
tiiing  said  about  getting  another  stick,  but 
It  was  not  got.  Whereupon  Garothers,  fore- 
man of  the  work,  having  reached  tbe  spot 
as  the  wheels  came  down,  told  tbem  to  let 
the  sticks  go,  and  push  tbe  wheels  up  by 
hand;  adding,  as  testified  to  by  plaintiff, 
"Drop  your  stick,  and  take  In  after  tbem." 
On  this  point,  plaintiff  further  testified  that 
'*bj  Omt  time  tbe  wheels  was  up  on  me,  and 
I  dropped  my  stick,  and,  of  course,  by  com- 
mand—by Mm  telling  me  to  take  In  after 
tbem— why,  of  course,  I  took  in  after  tbem 
up  the  skids."  He  also  stated  that  the 
wbeels  made  good  speed  until  tbey  got  with- 
in A  certain  distance  of  the  car.  whero  the 
sidd  sagged,  at  wliicAi  ptdnt  he  reached  down 
to  get  hold  Hi  tbem,  in  order  to  keep  them 
going,  whm  a  wheel  caught  falm  In  the 
breast,  tomed  blm  over,  and  threw  blm  on  a 
pile  of  scrap  material,  bruising  him  and  dls- 
locattng  bis  arm  at  the  elbow.  It  was  shows 
that  it  wma  not  enstwnary  w  necessary  for 
tile  IfttMmr-to  follow  tlw  wheels  when  load- 


ing them  up  the  skid,  but  to  walk  on  the 
outside  on  the  ground.  There  was  evidence 
tending  to  show  tbat  the  loading  of  wheels 
by  hand  and  by  stick  were  boUi  practiced  by 
railroads;  some  using  one  way,  and  others 
using  tbe  other  way.  Tbe  method  was  not, 
thereforo.  uniform.  It  was  not  shown  that 
either  was  unsafe  or  dangerous.  Tbe  plain- 
tiff Bought  to  recover  on  tbe  ground  that  de- 
fendant did  not  have  a  snfOdent  force  of  em- 
ployes to  do  the  work  safely,  and  tbat  It  did 
not  furnish  sticks  for  tbe  workmen,  and  that 
the  Injury  resulted  to  plaintiff  by  reason 
thereof.  The  answer  was  a  gen«*al  denial 
and  contributory  negligence  on  tbe  part  of 
plaintiff. 

The  defendants*  principal  contention  Is 
that,  under  the  pleadings  and  evidence,  plain- 
tiff was  not  entitled  to  recover.  It  does  not 
appear  tbat  either  of  tbe  methods  In  use  to 
push  the  wheels  up  the  skid— by  the  use  of 
sticks  or  by  the  bands— was  dangerous.  By 
either  the  workman  guarded  himself  from 
danger  by  walking  on  the  outside  of  tbe  skid, 
at  no  time  following  the  wheels  up  tbe  skid 
Itself,  as  did  plaintiff  at  the  time  of  the 
latter's  Injury.  But  plaintiff  claims  tbat  he 
did  80  because  he  was  so  commanded  by 
defendant's  foreman.  If  such  was  the  case, 
he  then  did  not  receive  his  Injury  by  reason 
of  want  of  sufficient  force  of  laborers  to  do 
the  work,  or  from  want  of  the  stick  de- 
scribed, but  by  reason  of  a  command  of  de- 
fendant's agent  to  perform  a  dangerous  un- 
dertaking. To  the  ordinary  mind,  plaintiff's 
attempt  to  follow  tbe  car  wheels  In  question 
—weighing  1,500  pounds— up  the  Incline  of 
the  skids  appears  to  have  been  accompanied 
with  much  hazard.  And  In  our  view  his 
undertaking  to  do  so  was  the  proximate 
cause  of  bis  Injury.  Tbe  fact  that  be  was 
following  the  wheels  In  motion  up  the  In- 
cline; and  stooping  at  the  same  time,  while 
bending  over  them  to  catch  hold  and  assist 
tbelr  motion,  was  a  duty  that  no  reasonable 
master  would  require  of  bis  servant;  and, 
If  he  should,  then  tbe  servant  would  not  be 
Justified  In  obeying  such  requirement  In 
Stephens  v.  Ry.  Co.,  Oft  Mo.  217,  9  S.  W.  590. 9 
Am.  St.  Rep.  336,  the  court  said:  "There  may 
be  cases  where  the  servant  Is  ordered  to  do 
a  particular  act  and  tbe  order  is  so  unrea- 
sonable, and  tbe  act  so  manlfestiy  dangerous 
to  life  and  limb,  that  the  court,  on  the  evi- 
dence, should  declare  the  servant  guilty  of 
negligence  In  obeying  the  order  of  the  mas- 
ter, and  should  direct  a  nonsuit  Tbe  gen- 
eral rule,  however,  Is  that  tbe  question  Is  one 
tor  the  Jury."  The  verdict,  also,  was  not 
responsive  to  the  petition.  As  before  stat- 
ed, the  petition  bases  plaintiff's  right  to  re- 
cover upon  defendant's  failure  to  provide 
said  sticks  for  tbe  laborers,  and  failure  to 
provide  a  sufficient  force  of  laborers  to  prop- 
erly load  said  wheels  upon  the  car,  whereas, 
as  we  have  seen,  neither  was  the  cause  of 
plaintUTs  Injury;  he  being  Injured  by  reason 
of  hli  undertaking  to  obey  an  otder  of  de- 
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fendanf a  foreman  to  get  np<»i  tiie  sUd  and 
push  np  the  wheels  with  his  bands.  N^tibw 
method  of  loading  the  wheels— whether  with 
the  stick  or  with  the  hands — required  the 
borer  to  get  apon  the  skid,  bnt  both  required 
bim  to  walk  beside  It  on  the  ground  while 
loading  the  wheels.  In  this  view  of  the  case, 
there  was  an  entire  &Uure  of  proof  to  no* 
tain  the  petition. 

Appellants  hare  raised  other  questions  on 
their  appeal,  bnt,  as  the  plaintiff  was  not 
entitled  to  recover  on  his  case  as  made,  they 
become  Immaterial,  and  will  not  be  consid- 
ered. For  the  reasomi  glTon,  tbib  came  U 
rerersed.  All  concur. 


DICKINSON  T.  WABASH  B.  CO.* 

(Gotot  of  Appeals  at  Kansas  dty,  Mo.  Nor. 

0,  1903.) 

RAILROADS— KILLING    STOCK    ON    RIGHT  OF 
WAY— PAILURB  TO  SHUT  GATB. 

1.  Plaintiff,  driving  a  team  and  leading  a 
mare  followed  by  two  colts,  drove  acrooa  de- 
fendant railway  company's  right  of  way,  leav- 
ing a  gate  In  the  fence  open;  and,  after  going 
some  oO  yards  from  the  track,  the  horses  were 
frightened       a  passing  train,  and  In  conse- 
quimce  the  halter  was  slipped  from  the  mare's 
bead,  and  she,  followed  by  the  colts,  ran  back  I 
through  the  gate,  and  onto  the  track,  where  all  I 
the  animals  were  killed.   Held,  that  though  the  I 
gate  was  not  hnng  on  hinges  and  secured  with 
a  latch,  as  required  by  statute,  and  was  open  > 
when  plaintiff  passed  through,  and  was  left 
open  the  greater  part  of  the  time,  and  the  fence  i 
near  to  It  was  broken  down,  nevertheless  the  ! 
accident  was  caused  by  plaintiff's  failure  to 
shut  the  gate,  and  he  was  not  entitled  to  re- 
cover. 

Appeal  from  Circuit  Oonrt,  Davleas  Oonn- 
ty;  J.  W.  Alexander,  Judge. 

Action  by  J.  W.  Dickinson  against  the 
Wabash  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed. 

Geo.  8.  Grover,  for  appellant  H.  A. 
Kerr,  tm  respcmdoit. 

ELLISON,  J.  This  la  an  action  for  dam- 
Rgea  resulting  from  the  killing  of  two  colts 
and  injuring  a  mare,  the  property  of  plain- 
tiff. The  killlns  and  Injury  was  caused  by 
one  of  defendant's  freight  tralna.  The  judg- 
ment was  for  plaintiff,  and  Inclnded  an  at- 
torney's fee  of  (50.  In  view  of  the- conclu- 
sion we  bare  reached,  It  will  not  be  neces- 
sary to  enter  into  an  examination  of  defend- 
ant's attack  on  the  snfflclency  of  the  state- 
ment, or  the  allowance  of  an  attorney's  fee. 
further  than  to  say  plaintiff  ahonid  not,  un- 
der the  ruling  of  the  Supreme  Court,  have 
asked  such  fee.  Paddock  t.  By.  Co.,  166 
Uo.  624.  56  a  W.  453. 

It  appears  that  B.  F.  Grlmer  owned  a 
farm  of  240  acres,  whl<±  was  divided  In  half 
by  defendant's  railway,  which  runs  through 
the  i^ace  somewhat  diagonally;  but,  for  prac- 
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tlcal  purposes,  may  be  said  to  paaa  tlirough 
from  east  to  west  On  the  south  side  of  the 
track  was  Qrlmw's  wheat  field  and  lils  pas- 
ture, whldi  wwe  divided  by  a  t&ice,  vrith  a 
gate  for  conrenlent  passing  from  one  to  the 
tftbex.  This  gate  was  near  to  a  farm  eras- 
ing over  the  defendant's  railway,  with  a  gate 
<Hi  each  side.  Plaintiff  had  arranged  with 
Orimer  to  pasture  the  animals  in  question, 
and  on  the  day  of  the  injury  he  entered  the 
farm  on  the  north  and  drove  over,  perhaps  a 
quarter  of  a  mile,  to  the  railway  crossing. 
He  was  la  a  buggy,  driving  two  rather  spir- 
ited hiH-ses,  and  leading  the  mare,  the  colts 
following.  At  the  crossing  he  met  with  two 
boys  (Grlmer's  grandsons),  and  they  were 
with  him  thence  on.  One  of  them  opened 
the  north  gate,  and  plaintiff  drove  over  the 
railway  traclc,  and  out  of  the  south  gate  into 
the  wheat  field.  This  south  gate  was  open, 
and  plaintiff  left  it  open.  He  passed  out  of 
the  wheat  field  into  the  pasture  by  going 
through  the  gate  between  them,  and  proceed- 
ed into  the  pasture.  As  he  was  crossing  the 
railway  tracks,  he  saw  In  tlie  distance  an 
approaching  freight  train.  It  was  running 
at  such  alow  speed  that  it  did  not  get  oppo- 
site him  until  he  had  got  about  SO  yards  into 
the  pasture.  His  team  and  the  mare  be- 
came frUrhtened,  end  one  of  the  boys  turned 
her  loose  by  stripping  off  the  halter.  She 
then  ran  back,  followed  by  the  colts,  through 
the  gate  between  the  pasture  and  wheat 
field;  thence  through  the  open  sontih  gate  at 
the  farm  crossing  onto  the  right  of  way,  and 
up  the  track  to  the  point  when  the  injuries 
were  infilcted. 

It  Is  well-settled  law  that  the  llaUUty  of  a 
railway  company  Is  determined  by  a  consid- 
eration of  the  point  whero  the  animal  gets 
upon  the  track,  and  not  where  It  la  killed  or 
injured.  Cecil  v.  By.  Co.,  47  Mo.  246;  Nance 
T.  By.  Co.,  79  Mo.  190;  Jones  v.  By.  Co..  44 
Ho.  App.  16.  The  fence  north  'of  the  south 
gate  was  old,  broken,  and  ont  of  repair,  with 
the  exception  that  the  first  panel  immediate- 
ly Joining  on  the  north  was  new.  From  the 
foregoing,  it  appears  that  plaintiff  himself 
failed  to  shut  the  gate  through  which  his 
animals  escaped  from  the  field  onto  the 
right  of  way.  It  is  therefore  evident  that 
he  was  the  immediate  cause  of  bis  misfor- 
tune, and  that  he  cannot  recover  damages 
from  defendant  wlilch  were  occasioned  by 
bis  own  omission.  He,  however,  seeks  to 
avoid  his  neglect  to  close  the  gate  by  reason 
of  the  fact  that  It  was  not  hung  on  hinges 
and  secured  with  a  hitch,  as  required  by  the 
sttitute,  but,  on  the  contrary,  was  a  panel  and 
sliding  gate,  which  was  opened  by  sliding 
back  on  slats  nailed  across  a  double  post, 
and  for  the  further  reason  tbat  It  was  open 
when  he  passed  through,  and  was  left  open 
a  great  part  of  the  time,  and,  next,  that  It 
was  not  worth  while  to  shut  it,  as  the  rail- 
road fence  running  north  of  the  gate  was 
old.  down,  and  ont  of  repair,  as  alleged  In 
hta  statement   Neither  of  theae  reaaona  la 
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sound.  In  tbe  finrt  place,  the  gate  was  tbe 
Kate  permitted  and  accepted  by  Grimer,  the 
owner  and  occupier  of  tbe  land.  The 
latcbea  and  hinges  named  by  the  statute 
were  so  specified  for  tbe  convenience  of  the 
own^  In  opening  and  closing  tbe  gate.  A 
panel  or  sliding  gate  will  as  readily  turn 
borses  as  one  hong  with  hinges.  The  ani- 
mals passed  tbrougb  this  gate  by  reason  of 
ItB  being  Qpen,  and  not  by  Its  lack  of  binges 
or  a  latch.  In  such  condition,  Qrimer  bad 
accepted  it  without  complaint  Tbe  case,  in 
this  respect,  cannot  be  distlngnlsbed  from 
Harrington  r.  By.  Co..  71  Mo.  884.  Tbe 
gate's  being  open  was  tbe  proximate  canse 
of  tbe  Injury,  and  not  Its  mode  of  construc- 
tion. A.,  T.  &  S.  Ry.  T.  Kavanaugb,  163  Mo. 
54.  63  8.  W.  874.  That  tbe  gate  was  open  a 
great  part  of  the  time  la  true.  The  cross- 
tng  was  used  by  many  of  the  neighbors  In 
pnsfdng  throi^b  tbe  farm,  and  they  would 
sometimes  close  the  gate,  and  aometimeB 
not.  Grimer  himself  stated  that  he  was  in- 
different whether  It  was  open  or  shut,  since 
he  had  tbe  adjoining  field  on  that  side  in 
wheat,  and  did  not  nse  It  for  stock.  But  the 
fact  that  others  left  It  open  did  not  excuse 
plaintiff,  and  did  not  confer  upon  liim  a 
canse  of  action  for  an  Injury  which  followed 
his  own  n^lect  The  third  excuse  f<»-  not 
shutting  the  gate.  viz..  tbat,  as  alleged  in 
plaintiffs  statement,  the  fence  north  was 
out  of  repair  and  down,  will  not  suffice. 
The  proximate  and  known  cause  of  the  anl- 
mfla  going  upon  the  track  was  tbe  open 
gate.  Plaintiff  cannot  be  allowed  to  con- 
jecture that  If  the  gate  had  been  shut  the 
animals  would  still  have  got  on  the  track, 
by  running  up  tbe  line  of  fence  and  passing 
through  wbere  it  was  down.  Would  they 
not  more  naturally,  when  they  found  the 
roadway  blocked  oyer  whlcb  they  came  in, 
have  turned  out  Into  the  field,  thus  running 
away  from  the  frightening  train? 

There  was  a  charge  that  the  killing  was 
caused  by  tb%  n^Ugent  management  of  the 
train.  Bat  that  was  seemingly  abandoned, 
and  It  was  not  submitted  to  tbe  Jury  in  the 
bistractions. 

Tbe  Jodgmait  la  reversed.  All  concur. 


GOXiUMBIA  A  CEDAR  CRE3EK  TURN- 
PIKE  CO.  V.  VIVION.* 

(Court  of  Appeals  at  Kansas  City,  Mo.  Not. 
9,  1903.) 

TURKPIKSS-CONDinON  OF  ROAD— EVTOSINCn 
—MUNICIPAL  CORPORATIONS. 

1.  In  an  action  by  a  turnpike  company  to  re- 
eoTOT  tolls,  evidence  conBidered,  and  held  to 
show  that  plaintiff  did  not  keep  the  road  In 
^Md  repair,  as  reqnired  by  Rev.  St.  1809,  { 

2.  Under  Rev.  8t  189&,  H  1234,  128S,  provid- 
ing that  a  toraidke  company  most  maintain  the 
road  in  good  cooditioii.  as  a  condition  precedent 
to  the  right  to  charge  tolls,  the  fact  that  a 
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tomplke  company  keeps  a  portion  of  its  road  in 

f;ood  repair  does  not  entitle  it  to  charge  tolls 
f  another  portion  Is  oat  of  repair. 

3.  The  extension  of  the  territorial  limits  df  a 
city  by  an  act  of  the  Legislature  so  as  to  in- 
clude a  portion  of  a  turnpike  does  not  deprive 
the  turnpike  of  its  character,  nor  tbe  owner  of 
the  tnmpihe  of  its  right  of  property  therein. 

4.  Where  a  portion  of  a  turnpike  is  included 
In  city  limits,  it  is  not  the  duty  of  the  city  to 
keep  the  turnpike  in  repair. 

Appeal  from  Circuit  Court,  Boone  County; 
Jno.  A.  Hockaday,  Judge. 

Action  by  the  Columbia  &  Cedar  Creek 
Turnpike  Company  against  Irrln  C.  Vlvlon. 
From  a  judgment  tor  plaintiff,  defendant  ap- 
peals. Reversed. 

W.  Bi.  Williams  and  C.  B.  Sebastian,  for 
at^ellant  N.  T.  Gentry,  fOT  respondent. 

SMITH.  P.  J.  The  plaintiff  Is  a  turn- 
pike road  company  which  was  Incorporated 
undw  ttie  provisions  of  chapter  71  of  the 
act  of  March  19,  1866  (Sess.  Acts  1865-«(t, 
p.  40).  Its  line  of  road,  according  to  its 
articles  of  association,  extended  from  tbe 
town  of  Columbia  to  tbe  bridge  on  Cedar 
creek,  In  Boone  county.  Tbe  plaintiff  was 
authorized  by  Its  charter — the  statute — to 
ctiarge  and  collect  toll  from  persons  travel- 
ing over  its  road.  It  is  conceded  that  de- 
fendant traveled  over  its  road  at  divers 
times,  and  ttiat  for  each  trip  be  was  chat' 
ged  on  its  books  of  account  the  rates  fixed 
by  plaintiff  for  such  travel  thereon,  not  In 
excess  of  those  allowed  by  law,  and  that  tbe 
aggregate  amount  of  such  charges  was  that 
sued  for.  The  defense  relied  on  to  defeat 
the  action  was  that  tbe  plaintiff  bad  not 
performed  the  duties  required  of  it  by  the 
statute  (section  1234,  Rev.  St  1899),  in  tiiat  it 
did  not  at  all  times  maintain  a  smooth  and 
permanent  road,  so  as  to  form  a  hard  and 
even  surface,  and  maintain  and  keep  in 
good  repair  all  necessary  bridges,  culverts, 
ditches,  dikes,  etc.  There  was  a  trial,  and 
at  the  conclusion  of  the  evidence  the  court, 
sitting  as  a  Jury,  at  the  request  of  defend- 
ant gave  the  following  instruction:  "The 
court,  sitting  as  a  Jury,  declares  tbe  law 
to  be  that  it  Is  the  duty  of  tbe  Columbia  & 
Cedar  Creek  Turnpike  Company,  its  owners, 
directors,  and  managers,  to  maintain  at  all 
times  a  smooth  and  permanent  road  from 
its  point  of  beginning,  at  Ripley  street.  In 
tbe  city  of  Columbia,  Mo.,  ta  its  terminal 
point,  at  Oedar  creek,  not  less  than  20  feet 
wide,  so  as  to  form  a  hard  and  even  sur- 
fiice,  and  maintain  and  keep  In  good  re- 
pair all  necessary  bridges,  culverts,  ditdies, 
and  dikes,  and.  upon  a  failure  to  do  so, 
neither  they  nor  their  agents  shall  charge 
or  exact  any  toll  from  any  person  or  per- 
sons traveling  over  or  on  such  road;  and, 
if  It  appear  from  the  evidence  that  the  road 
of  the  Columbia  &  Cedar  Creek  Turnpike 
Company  has  not  been  so  kept  and  main- 
tained during  tbe  time  tot  which  the  de- 
fendant bas  been  sued  for  toll,  then  tbe 
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plaintiff  Ib  not  entitled  to  collect  the  toll 
sued  for,  and  the  finding  and  verdict  must 
be  for  the  defendant."  But  notwltbstandlug 
tUs,  the  court  found  for  plaintiff,  and  en- 
tered Judgment  accordingly,  from  which  de- 
fendant a[^>ealed. 

If  It  was  the  duty  of  the  plaintiff,  as  the 
court,  by  Its  Instruction,  declared,  to  keep 
Its  roadway  In  good  repair  from  its  initial 
point,  at  Ripley  street,  In  the  city  of  Colum- 
bia, to  its  terminal  point,  at  Gedar  creek, 
then  It  is  inconceivable  how  the  finding 
coDld  have  been  for  plaintiff,  since  it  stood 
admitted  on  the  record  by  the  plaintiff  that 
that  part  of  its  roadway  between  Ripley  and 
Moss  streets  was  In  bad  condition,  and  that 
It  was  almost  impossible  for  vehicles  to 
travel  over  It,  and  that  It  had  been  in  that 
condition  for  a  long  time.  And  not  a  wit- 
ness, either  for  plaintiff  or  defendant,  testi- 
fied that  the  plaintiff  at  all  times  maintained 
a  smooth  and  permanent  road,  so  as  to  form 
a  hard  and  even  surface,  or  that  it  kept  in 
good  repair  all  necessary  bridges,  culverts, 
ditches,  and  dikes  on  that  part  of  the  road- 
way extending  from  Moss  street  to  Cedar 
creek;  but,  on  the  contrary,  all  the  witnesses 
testified  that  the  opposite  was  true.  By  the 
section  of  Its  charter  (the  statute)  It  was 
required  that  Its  graded  road  shonld  not  be 
less  than  20  feet  wide.  It  appears  that  the 
road  was  graded  to  the  width  of  20  feet, 
and  that  one-half  of  that  width  was  grav- 
eled, and  the  other  half  was  but  a  dirt  road. 
The  road  as  thus  constructed  originally  had 
an  even  surface,  or  nearly  so;  but  In  the 
course  of  time  the  dirt  part  of  It  wore  down 
below  that  of  the  surface  of  the  gravel 
part,  varying  at  places  from  three  Inches 
to  four  feet.  The  witnesses  all  agreed  that 
the  plaintiff  did  not  maintain  a  permanent 
and  smooth  roadway,  so  as  to  form  a  hard 
and  even  surface,  and  that  it  did  not  keep 
in  good  repair  its  bridges,  dikes,  and  ditches; 
but  they  differed  as  to  bow  far  the  condi- 
tion of  the  plaintiff's  roadway  departed  from 
that  required  by  the  statute.  It  la  there- 
fore obvious  that  the  essential  facts  hypo- 
thesized in  the  said  Instruction  were  all  one 
way.  There  was  no  conflict  in  the  testi- 
mony in  the  respect  Just  referred  to.  If  the 
uncontradicted  evidence  be  given  the  effect 
required  by  the  instruction,  the  finding  could 
not  have  been  otherwise  than  for  the  de- 
fendant There  can  be  no  other  logical  re- 
sult, and  for  this  reaaon'ttie  finding  cannot 
be  upheld. 

It  can  make  no  difference  what  the  condi- 
tion of  the  road  was  between  Ripley  and 
Moss  streets,  since  the  remaining  part  of  It, 
extending  from  the  latter  street  to  the  Cedar 
Creek  bridge,  did  not  fully  meet  the  statu- 
tory requirement  The  plaintiff  was  re- 
quired to  keep  its  entire  roadway  in  good 
repair,  and  in  this  it  failed.  1  Rev.  St.  1S09, 
U  1234,  12S5;  Aurora  Turnpike  v.  Nie- 
bragge  (Ind.  App.)  58  N.  E.  864;  Elliott  on 
Roads  &  Stresta  (2d  Ed.)  97-lOS.   Even  If  lo 


much  of  the  roadway  as  Is  sltoate  between 
such  streets  was  no  longer  the  private  jfrop- 
erty  of  the  plaintiff,  and  If  the  dty  of  Co- 
lumbia was  exercising  the  exclusive  control 
over  It  and  bad  for  any  reason  assumed  the 
burden  of  keeping  It  In  good  repair,  yet 
the  result  would  be  the  same.  The  evidence 
respecting  the  condition  of  the  roadway  out- 
side of  the  limits  of  the  dty  is,  as  has 
been  seen,  such  as  to  preclude  a  recovery. 
The  extension  of  the  territorial  limits  of  the 
city  by  an  act  of  the  Legislature  did  not 
have  the  effect  to  deprive  the  roadway  of 
Its  character,  nor  the  plaintiff  of  its  right 
of  property  therein.  HSliott  on  Roads  & 
Streets  (2d  Ed.)  8  31;  WUson  r.  Allegheny 
City,  79  Pa.  272.  The  dty,  by  tbe  exerdse 
of  the  right  of  eminent  domain,  or  by  pur* 
chase,  or  in  some  other  way,  might  have  ac- 
quired the  absolute  control  of  this  part  of 
the  plaintiff's  roadway;  but  this,  it  clear- 
ly appears.  It  did  not  do.  And  In  the  exer- 
cise of  its  police  powers  It  could  have  com- 
pelled the  plaintiff  to  do  that  In  respect 
to  its  roadway  which  the  safety  of  the  public 
demanded.  But  it  was  not  a  duty  of  the 
dty  to  keep  any  part  of  plaintiff's  roadway 
in  repair.  Elliott  on  Roads  &  Streete,  H 
73-76.  That  duty,  for  aught  that  appears 
in  this  case,  still  devolved  on  the  plaintiff. 

The  plaintiff  contends  that  the  evidence, 
when  viewed  in  the  light  of  the  authorities 
dted  by  K,  clearly  shows  that  the  dty,  by 
dedication,  acquired  that  part  of  said  road- 
way located  within  the  new  dty  limits; 
but  a  dlecossion  of  the  question  Involved 
in  this  contention  can  serve  no  useful  pur- 
pose, since,  for  the  reasons  already  Indi- 
cated, the  plaintiff's  case  must  fail,  and,  too, 
without  reference  to  whether  or  not  It  has 
abdicated  Its  rights,  and  absolved  itself  from 
Ite  obligations  as  to  that  part  of  said  road- 
way in  said  dly.  The  authorities  dted  by 
the  plaintiff,  which  dedde  that  the  fact  that 
a  turnpike  road  Is  in  bad  condition  conBt^ 
tutes  no  defense  in  actions  to  collect  toll, 
can  have  no  application  in  this  state,  where 
we  have  a  statuto  which  expressly  declares 
that  the  owners  of  any  such  road,  failing  to 
keep  the.  same  In  good  r^;udr,  shall  not 
exact  any  toll  from  any  person  or  persons 
traveling  thereon.  Section  1234,  Rev.  St 
1899.  This  Is  a  disabling  stetute,  and  was 
enacted  for  the  purpose  of  compelling  these 
corporate  entitles  to  perform  the  duties  there- 
in required,  or,  in  other  words,  to  compel 
them  at  all  times  to  keep  their  roads  in 
good  repair.  By  Its  enactment  the  Legisla- 
ture in  no  way  abridged  the  right  of  the 
state,  by  appropriate  Judicial  proceedings,  to 
cause  their  charter  powers  to  be  recalled. 
An  incorporated  turnpike  company  may,  by 
Ite  failure  to  keep  its  road  in  good  repair, 
as  required  by  section  1234,  supra,  not  only 
disable  itoelf  to  collect  toll,  but  tbereby  sub- 
ject itsdf  to  a  foiftituxe-  of  Its  dkarter  pow- 
ers. 

The  defonlt,  In  wUcb  all  the  evidence 
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flbowed  the  plaintiff  to  bare  been,  clearly 
dlaentltled  tt  to  recover,  and  accordingly  the 
Judgment  miut  be  reversed.  All  concur. 


HABBISON  T.  SEILF  et  aL 
(Goort  of  Appeals  at  Kansas  City.  Mo.  Nor. 

23,  190S.) 

FLBADINO  —  SnPFICIENCT     OF"    PBTITION  — 
TAOVUNESS  AND  UNGERTAINTT— 
TIMH  FOR  OBJBCTIOM. 

1.  The  objectiou  that  a  petition  is  too  r^ue, 
indeGnite.  and  uncertain  to  state  a  canse  of 
action  csnnot  be  taken  after  commeacement  of 
the  trial,  by  way  of  a  reqaest  for  a  peremptory 
instruction  at  tne  close  of  plaintiCTs  evidence, 
as  it  is  only  where  there  ia  an  entire  absence  of 
material  facts  that  the  objection  may  be  taken 
at  any  time. 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty; A.  M.  WoodBOD,  Judge. 

Action  by  £.  J.  Harrison  against  James 
Self,  H,  A.  Groat,  and  Dr.  Chas.  Pague,  co- 
partnm  aa  tbe  Anti-Bacilli  Bemedy  Associa- 
tion. Judgment  for  defendants,  and  jdalntiff 
appeals.  Beversed. 

Jno.  O.  landlB,  Jr.,  and  B.  U  Spencer,  for 
appellant.  Cxandall  ft  Strop,  for  respoodenta. 

BROADDUB,  J.  Hie  law  of  the  caae  arises 
principally  ugoa  tbe  question  as  to  tiie  snffl- 
ciency  of  the  petition,  vblch  la  aa  follows: 
Plaintiff,  for  his  cause  of  action,  states  that 
defendants  were  at  all  times  bereln&fter  men- 
tioned a  oopartnerabip  formed  for  the  purpoee 
of  mannfacturlng  and  selling  a  medicinal 
preparation  for  title  use  of  persons  suffering 
from  conanmption  and  all  tuberculous  dis- 
eases, wltb  tbe  httd  office  located  at  Chicago, 
111.;  tbat  said  partnership  was  formed  by 
and  between  tbe  above-named  defendants 
during  tbe  month  of  Hay,  1900;  that  on  tbe 
let  day  (rf  Jnne,  1900,  plaintiff  vrai  employed 
by  James  Self,  one  of  the  above-named  de- 
fendants, to  act  as  office  physician,  and  have 
charge  of  the  office  of  said  copartnership; 
that  afterwards,  on  or  about  the  middle  of 
June,  1900,  defendants  not  having  In  their 
possession  the  formula  for  the  manufactore 
of  the  remedy  to  be  sold  by  them,  ttiey  em- 
ployed this  plaintiff,  as  mannfacturli^  tdiem- 
Ist,  to  make  said  remedy  from  a  formula  to 
be  evolved  by  blm;  that  plaintiff  was  so  em- 
ployed and  ffiled  the  duties  of  office  pbysldan 
and  chemist  from  the  9th  day  of  June  to  the 
IStta  day  of  A^,  1901;  that  it  was  agreed 
by  and  between  plaintiff  and  defendants  that 
bis  salary  should  be  116  per  week;  that  from 
the  9tta  day  of  June  to  the  14tb  day  of  July, 
1900;  be  recdved  his  salary  In  full;  tbat 
from  the  14th  day  of  July,  1900,  to  the  IStb 
day  of  April,  1901.be  earned  a  salary  amount 
ing  to  9BSB;  that  between  tbe  last  above 
mentioned  dates  he  received  at  various  dates, 
on  account  of  salary,  sums  amounting  to 


$324.09,  leaving  a  balance  due  on  salary  ac- 
count of  $260.01,  for  which  sum  he  asks 
judgment,  together  with  Interest  from  the 
13th  day  of  April,  1901,  at  6  per  cent,  per 
annum,  together  with  costs  In  this  cause  ex- 
pended. PtalntUf,  for  second  and  further 
cause  of  action,  states  that  the  defendants 
were  a  copartnership,  as  alleged  in  the  first 
count  of  this  petition,  which  auctions  are 
made  part  of  this  second  count,  and  that  dur- 
ing his  employment,  as  alleged  In  the  first 
count,  expenses  were  paid  by  him  amounting 
to  $(^5.48;  that  he  received  from  all  sources 
on  his  expense  account  from  the  12th  day  of 
June.  1900,  to  the  13th  day  of  April,  1901,  the 
sum  of  $602.88,  leaving  a  balance  due  on  the 
expense  accounts  amounting  to  $22.60,  for 
which  further  sum  plaintiff  prays  Judgment 

Analyzed,  it  means  that  defendants  em- 
ployed plaintiff  In  their  business  at  an  agreed 
salary  of  $15  per  week;  tbat  from  tbe  9th 
of  Jane  to  the  14tb  day  of  July,  1900.  he  re- 
ceived his  salary  In  full;  that  from  the  14th 
day  of  July.  1000,  to  tbe  ISth  day  of  April, 
1901,  he  earned  a  salary  amounting  to  $585; 
that  for  the  latter  part  of  his  salary  he  has 
received  $324.09,  which  leaves  a  balance  due 
of  $260.01,  for  which  he  asks  Judgment' 
Plaintiff's  second  cause  of  action  Is  (or  mon- 
ey paid  out  in  tlie  way  of  expense  for  the 
defendants. 

After  hearing  plaintiff's  evldmce,  the  court 
instructed  the  Jury  as  follows:  "The  court 
instructs  the  Jnry  that,  under  the  evidence  In 
this  case,  the  plaintiff  Is  not  entitled  to  re- 
cover." As  there  was  evidence  that  defend- 
ants employed  plaintiff  at  a  salary  of  $15  per 
week,  and  that  he  performed  tbe  services, 
we  are  led  to  believe  tbat  said  instruction 
was  given  on  the  theoiy  that  plalntlfTs  peti- 
tion did  not  state  a  cause  of  action.  This 
petition  Is  somewhat  vague  and  uncertain, 
and  certainly  most  awkwardly  drawn,  yet  we 
think  it  was  sufllctent  to  sustain  a  verdict. 
It  is  the  law  that,  where  the  objection  rests 
upon  the  ground  tbat  tbe  petition  Is  vague, 
Indefinite,  and  uncertain,  and  falls  to  state  a 
cause  of  action,  it  should  not  be  sustained. 
"If  the  petition  states  a  cause  of  action, 
though  defectively,  the  objection  should  not 
prevail.  It  should  be  stated  before  trial." 
Spurlock  V.  By.  Co.,  93  Mo.  530,  6  S.  W.  349. 
It  Is  only  when  the  petition  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion that  the  objection  may  be  taken  at  any 
time,  even  after  verdict  and  Judgment  The 
petition  here  alleges  employment  at  a  salary 
of  $15  a  week,  and  that  plaintiff  earned  his 
salary,  a  part  oif  which  Is  doe  and  unpaid,  for 
which  he  asks  Judgment  As  the  case  Is  to 
be  retried,  the  plaintiff  should  amend  both 
counts  of  his  petition  so  as  to  make  them 
more  definite  and  certain. 

Canse  reversed  and  remanded.  All  concur. 
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COPE  T.  OOPE. 
(Gomt  of  Appeals  at  Kansas  City,  Mo.  Nor. 
23.  1903.) 

DIVORCS— TBHPORART  ALIMONY— PROOF  OF 
MARRIAGE  —  ALLBQATIOKS  OF  PETITION  — 
SUPFICOHfCT— DBCRBB— VAUDITT. 

1.  On  a  motion  for  temporary  alimony  In  an 
action  for  divorce,  the  teatimonr  of  plaintiff 
that  the  name  of  her  husband  was  Rooert  F. 
Cope,  the  name  of  defendant,  the  allegatioiu 
of  her  petition  for  divorce  averring  the  mar- 
riage of  the  parties,  the  birth  of  two  children, 
etc.,  and  the  failure  of  defendant,  who  bad  not 
then  answered,  to  testify,  sufficiently  proved  the 
marriage  of  the  parties  to  authorize  tne  decree- 
ing of  alimony,  assuming  that  jproof  of  the  mar- 
riage was  a  necessary  prereguiBlte. 

2.  The  petition  in  an  action  for  divorce,  which 
averred  the  marriage  of  the  parties,  the  birth 
of  two  children,  and  their  residence;  that  de- 
fendant, by  fraud,  induced  plaintiff  to  join  in  a 
conveyance  of  defendant's  land  as  a  means  of 
compelling  the  separation  of  the  parties;  that 
defendanrs  sister  was  permitted  to  assume  the 
control  of  one  of  the  children  of  the  parties; 
that  the  sister  at  one  time  forcibly  took  the 
child  from  plaintiff's  possession;  that  the  sis- 
ter annoyed  plaintiff,  tint  defendant,  when  up- 
pealed  to  for  [O-otection,  refused  protection; 
that  during  the  first  year  of  the  marriage  de- 
fendant was  an  habitual  drunkard:  that  he 
subsequently  took  the  Keeley  cure,  since  which 
time  he  had  begun  to  drink  regularly  again,  and 
to  become  intoxicated  at  frequent  intervals — 
sulflcientiy  showed  a  ground  for  divorce  to  an- 
thorize  the  court  to  award  to  plaintiff  tempo- 
rary alimony,  though  the  allegations  of  drunk- 
enness subsequent  to  the  taking  of  the  cure  did 
not  charge  habitual  drunkenness,  and  though  it 
failed  to  show  tliat  plaintiff  did  not  condone  the 
charge  of  habltnsl  orankMiaeai  dnrlns  the  firat 
year  of  the  marriage. 

8.  The  part  of  a  decree  for  temporary  ali- 
mony which  adjudges  that  defendant  should 
pe^  $50  "on  d^and,  if  necessary,"  for  plain- 
tio's  benefit,  i»  void,  because  the  Judge  alone 
can  determine  the  question  when  such  pay- 
moit  will  become  necessary. 

Appeal  from  CirGult  Court,  De  Kalb  Conn- 
ty;  A.  D.  Bumes,  Judge. 

Action  for  divorce  by  Ina  H.  Gope  against 
Bobert  F.  Cope.  From  a  Judgment  award- 
ing alimony  pendente  lite,  defendant  appeala. 
Modified. 

Hewitt  &  Blair,  for  appellant  Kendall  B. 
Bandolph  and  Frank  Costello.  fbr  respond- 
ent 

BB0ADDU8,  J.  This  appeal  In  froib  a 
Judgment  allowing  the  plaintiff  alimony  pen- 
dente lite.  The  objections  against  the  decree 
for  alimony  are  that  it  was  not  shown  that 
tbe  parties  were  married,  that  tbe  petition 
did  not  show  probable  cause  for  divorce,  and 
that  tbe  same  does  not  state  a  cause  of  ac- 
tion. The  plaintiff,  before  answer  of  de- 
fendant admitting  tbe  marriage,  filed  her  mo- 
tion for  alimony.  TTpon  this  motion  the  court 
beard  the  testimony  of  plaintiff  and  anotber 
witness.  The  plaintiff  was  asked,  "What  la 
your  husband's  namef"  and  she  answered, 
"Bobert  F.  Cope."  Ttie  defendant  did  not 
testify.  Admitting  tbat  It  was  necessary  to 
prove  the  marriage,  we  think  the  testimony 
of  tbe  wife,  the  auctions  of  tbe  petition, 
and  the  silence  of  the  busband  when  called 


niH>n  for  alimony^  were  BufBdrait  to  JustUy 
tbe  court  In  rendering  the  decree. 

Tbe  last  two  objections  are  to  ttie  ralBciett- 
cy  of  the  petition.  Tbe  petitton,  after  stat- 
ing tbe  marriage  of  plaintiff  and  defendant 
on  tbe  26tb  day  of  S^tembCT,  18&9,  tbe 
blrtb  of  two  children,  and  tbelr  residence 
apon  a  farm,  the  common  property  of  de- 
fendant and  a  maiden  slstra,  Mary  Cope, 
alleges  many  Indignities,  some  of  which  are- 
Inconsequential.  However,  ahe  allies  that 
In  July,  1900,  defendant,  being  the  owner  of 
an  undivided  half  of  the  farm  upon  wUch 
tbey  resided,  by  representation,  fiilsely  made, 
that  be  had  sold  bis  half  Interest  therein  to- 
bls  said  sister,  Mary  Cope,  Induced  her  to 
Join  in  a  conveyance  to  said  Mary,  when  In 
fact  no  money  was  paid  to  him  for  bis  In- 
terest In  said  land,  but  tbat  the  conveyance 
was  80  made  by  agreement  between  defend- 
ant and  bis  sister  for  the  purpose  of  de- 
frauding plaintiff,  and  as  a  means  of  compel- 
ling a  separation  betwe^  plaintiff  and  de- 
fendant; tbat  defendant  has  allowed  said 
Mary  Cope  to  assume  control  of  her  ^est 
child,  Helen,  against  her  consent,  and  at 
one  time  to  tain  said  child  by  force  from 
plalntifTs  possession;  and  that  said  Ma>y 
Gope  constantly,  by  words  and  actions,  an- 
noyed pkilntlff,  and  at  all  times  sought  to 
drive  her  from  her  home,  and  tbat  .defend- 
ant when  appealed  to  for  protection,  has 
refused  her  such  protection,  and  has  refused 
her  a  separate  room  in  their  common  borne, 
so  tbat  she  might  be  free  from  annoyance 
by  said  Mary  Ct^e.  Furthermore,  she  al- 
leges that  during  the  first  year  of  their  mar- 
ried life  defendant  was  a  habitual  drunkard; 
tbat  In  Xovember,  1900,  he  took  tbe  Keeley 
euro  for  drunkenness,  since  which  time,  how- 
ever, "be  has  begun  to  drink  regularly  again, 
and  has  continued  to  be  Intoxicated  at  fre- 
quent intervals  for  more  than  one  year  be- 
fore tbe  separation."  But  It  Is  Insisted  by 
defendant  that  the"  charge  of  habitual  drunk- 
enness for  one  year,  as  It  occuit'ed  during 
tbe  first  year  of  tbe  marriage,  was  condoned 
by  plaintiff,  as  she  lived  with  him  as  bis 
wife  for  two  years  thereafter,  before  tbe- 
separation.  "If  the  offense  of  habitual 
dmnkenness  become  once  distinct  and  com- 
plete, though  it  then  ceased,  tlie  wife  could 
maintain  her  action  for  divorce;  but,  if  she 
voluntarily  continued  the  marital  relation  aft- 
er the  offense  was  thus  complete,  she  would 
thereby  condone  It  and  nullify  her  right  to- 
divorce.  If  the  busband  continues  to  be  a 
habitual  drunkard,  the  offense  is  continuous, 
and  the  wife  may  break  off  at  any  time 
and  establish  her  right  to  divorce."  Moore- 
V.  Moore,  41  Mo.  App.  176.  If  the  husband, 
after  having  been  a  habitual  drunkard  for  a 
year,  had  continued  as  such,  there  would 
have  be^  no  condonation.  Moore  v.  Moore, 
supra.  But  it  is  not  alleged  In  this  case  that 
defendant  afterwards  became  a  habitual 
drunkard,  but  that  he  became  Intoxicated 
only  at  frequent  intervals.  But  tbe  Mse  l» 
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Dot  hen  for  final  determination.  The  plaln- 
tifl  in  the  course  of  the  trial  may  be  per- 
mitted to  amend  ber  petition  and  show  that 
■be  did  not  condone  tbe  offense,  and  we  are 
not  authorized  beforehand  to  anticipate  her 
rlgbta  as  a  litigant,  and  by  strict  constmc- 
tion  of  her  petition  deprive  ber  of  tbe  ben- 
tfit  of  a  bearing. 

That  part  of  tbe  decree  which  adjudges 
tiiat  defendant  pay  fSO  "on  demand,  if  neces- 
sary,"  for  plaintiffs  benefit,  is  toI^  because 
no  one  Is  authorized  to  say  wben  such  pay- 
mpiit  will  become  necessary.  Tbe  Judge 
alone  could  tiave  determined  that  question 
when  tbe  judgment  was  rendered.  It  was 
incomplete  and  binds  nobody.  Otherwise 
tlK  Judgment  la  affirmed.   All  cwcor. 


ILGES  T.  ST.  LOUIS  TRANSIT  00 .• 

(Court  of  Appeals  at  St.  Louia,  Mo.   Nor.  17, 

190S.) 

■TRnT  RAILWAYS— INJtntT  TO  PASaBNOBR^ 
DUTY  OP  CARRIER— DAMAGES 
-^8TRUCTI0N8. 

LEhidence  of  a  passenger  on  a  street  car 
tlmt  atae  waa  thrown  from  the  body  of  the  car 
into  the  street  by  a  sodden  lurch  thereof  ie 
nfflcient  to  authorise  a  finding  that  there  was 
neh  an  annanal  and  severe  liuching  thereof  as 
to  coDstitiite  negligeDce. 

2.  Ad  instmction  In  an  action  for  injury  to  a 
paneiiger  on  a  street  car  that  a  common  ear- 
lier Is  bound  to  Dse  the  Itlghest  d«9^ee  of  care 
fW  the  safety  of  Its  passengers,  followed  by  an 
instmetlon  that  If  the  motonnan  was  n^li- 
gent.  and  his  neEll^nce  caused  the  ear  to  lurch, 
throwing  plaintifl  mto  the  street,  plalntifl  could 
recorer,  unless  she  was  not  exercising  ordinary 
care,  is  not  oroneous  because  the  term  "high- 
sat  degree  of  caret*  is  not  defined. 

3.  An  instructiOD  that,  if  the  Jury  find  for 
plaintiir,  th^  should  assess  her  such  damages 
as  tbey  thina,  under  the  erldence,  would  com- 
pensate her,  etc.  is  not  erroneous  becausB  m- 
tag  the  word  "Uilnk"  instead  of  "believe"  or 

Appeal  from  St.  Louis  Circuit  Court;  J.  A. 
Blevlns,  Jadge. 

Action  by  Margaret  Ilges  against  the  St 
Loals  Transit  Company.  Judgment  tor  plaln- 
Cff.  Defendant  appeela  Affirmed. 

Boyle,  Pilest  &  Lehman,  tot  appellant  BL 
E.  Wood,  for  zeqiondettt 

BLAND,  P.  X  On  the  IStb  day  of  Aocost; 
1802,  tbe  plaintiff  was  a  passenger  on  one 
of  defOidants  street  cars  nmnlOf  nmth  on 
<^ud  tTenne,  In  tbe  olty  of  St  Loula.  She 
was  either  thrown  from  the  car  into  tbe 
■treet  a  sudden  Jerk  or  Inrdi  of  the  car 
fonnud,  or  atepped  <at  the  car  while  It  was 
b  moCton,  and  fell  Into  the  street  Tbe  fall, 
however  occasioned,  injured  her.  For  these 
tadnriM  die  recovered  a  Judgment  fox  $2,888 
in  the  drcnlt  court  From  this  Judgment  the 
defendant  duly  appealed. 

Tbe  petition  counts  upon  six  distinct  acts 

"RAeariog  dralsd  DwemlMr  1,  IMS. 
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of  negligence  on  the  part  of  defendant  hut 
the  court  confined  the  attention  of  the  jury 
to  but  one,  comprehended  in  the  following 
Instruction  given  for  tbe  plaintltr,  to  vrlt: 
"If  the  Jury  believe  from  the  evidence  that 
tbe  motorman  in  charge  of  defendant's  car 
was  negligent  and  that  his  negligence  caue- 
ed  the  car  to  lurch,  and  that  said  lurch 
threw  plaintiff  into  the  street,  causing  in- 
juries to  her,  then  they  should  find  in  favor 
of  the  plaintiff  and  against  tbe  defendant, 
unless  they  find  frcon  tbe  evidence  that  the 
plaintiff  was  not  at  the  time  exercising  ordi- 
nary care  for  her  own  safety."  All  the  other 
allegations  of  n^Iigence  were  taken  from 
the  Jury  by  Instructions  given  for  the  de- 
fendant The  answer  was  a  general  denial, 
and  an  allegation  that  plaintiff's  injuries 
were  occasioned  by  her  own  negligence  in 
stepping  off  of  a  moving  car. 

The  evidence  Is  that  the  car  on  wblcb 
plaintiff  was  a  passenger  was  a  four-wheel 
summer  car,  tbe  trucks  being  in  the  center, 
and  that  tbe  car  rocked  when  running  on  an 
uneven  track.  Plaintiff  got  on  the  car  at 
Florissant  avenue  to  go  south  to  where  Olive 
street  crosses  Grand  avenue.  Wben  she 
boarded  the  car  there  were  only  a  few  pas- 
sengers on  it  bnt  before  reaching  her  place 
of  destination,  the  car,  which  was  open  on 
both  sides  and  at  each  end,  with  running 
boards  on  either  side,  became  very  crowded 
with  passengers.  The  seats  were  all  full, 
and  tbe  end  platforms,  and  some  passengers 
were  standing  in  between  the  seats  inside 
the  car,  and  the  running  tioards  were  crowd- 
ed with  as  many  as  could  hang  on.  Wben 
the  car  reached  Washington  avenue,  one 
block  north  of  Olive  street,  it  slowed  up,  and 
two  or  three  young  men  stepped  from  the 
ronning  board  Into  the  street.  At  this  Juuc- 
tore  plaintiff  testified  that  she  arose  from 
ber  seat  near  the  west  side  of  the  car  to 
press  the  button  to  signal  the  motorman  to 
stop  the  car  at  the  Olive  street  crossing,  that 
she  might  alight;  that  when  she  arose  she 
found  the  car  so  crowded  that  she  could  not 
reach  the  button  in  the  stanchion  at  tbe  end 
of  the  seat  where  she  had  been  seated,  and 
so  she  reached  around  and  over  some  one 
to  touch  the  bnttwi  In  the  stanchion  in  front 
of  her,  and  while  she  was  in  tbe  act  tbe 
car  gave  a  sudden  lurch,  and  threw  her  into 
the  street  severely  Injuring  her.  She  la  cor- 
roborated by  the  evidence  of  other  witnesses. 
On  the  part  of  tbe  defendant  the  erldence 
of  several  disinto^ed  witnesses,  who  were 
passengers  on  tbe  same  car,  ts  that  plaintiff 
arose  from  her  seat  pressed  ber  way  around 
some  passengers,  and  stepped  on  the  mnnlng 
board  while  the  car  was  running  at  a  speed 
of  from  five  to  seven  miles  an  hour,  and  fell 
into  the  street;  that  the  car  did  not  start 
suddenly  forward  after  slowing  up;  that  It 
did  not  lurch,  but  was  running  as  such  cars 
ordinarily  move. 

1.  The  contention  of  the  defendant  that 
there  Is  a  failure  of  ivoof  Is  not  borne  out 
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by  the  evideace.  I^alntUTB  evldeiice  that 
Blie  was  thrown  from  the  body  of  the  car 
Into  the  street.  If  bellered  by  the  Jury,  must 
hare  established  In  their  minds,  b^rond  per- 
advttntur^  that  there  was  an  nnusnal  and 
▼ery  severe  lurching  or  Jerking  of  the  car  to 
cause  the  plalntlfTs  misfortune;  and  we  think 
the  court  correctly  oTermled  Uie  demurrer  to 
the  evidence  offered  at  the  dcee  of  idalntUTs 
evidence,  and  again  at  the  close  of  all  the 
evidence. 

2.  The  first  Instmctlon  given  for  plaintiff 
Is  as  follows:.  "The  court  Instructs  the  Jury 
that  a  common  carrier  of  pmons,  such  as  a 
street  car  noporation,  la  bound  to  use  the 
highest  degree  of  care  for  the  safety  of  Its 
passengers."  Defendant  contends,  not  that 
the  Instruction  erroneously  declares  the  law 
In  the  abstract  but  that  the  term  **the  high- 
est d^ree  of  care"  shonid  have  been  defined, 
or  the  Instruction  modified,  and  cites  Dough- 
erty V.  Missouri  B.  Co..  97  Ho.  647,  8  S.  W. 
900,  11  S.  W.  251;  Smith  v.  C.  &  A.  By.  Co., 
108  Mo.  243,  18  S.  W.  971;  Jackson  v.  Grand 
Ave.  By.  Co.,  118  Ho.  199,  24  S.  W.  192;  and 
Freeman  v.  Bailway,  96  Slo.  App.  94,  68  S. 
W.  1067— in  support  of  Its  contention.  Dough- 
erty V.  Hlssonrl  B.  Ca,  supra,  waa  a  suit  1^ 
a  passenger  for  damages  caused  by  a  stid- 
den,  violent  start  of  the  defendant's  horse 
car.  Instruction  No.  8  given  for  the  plain- 
tiff told  the  Jury  that,  under  the  drcnm- 
Btancea  of  the  case,  It  was  the  duty  of  the 
manager  or  driver  of  the  car  to  exercise  the 
"utmost  human  foresight,  knowledge,  skill, 
and  care."  The  Instruction  was  approved, 
but  on  a  rehearing  the  majority  of  the  Su- 
preme Court  were  of  the  oplmon  that  the 
Instruction  stated  the  abstract  proposition 
too  broadly  as  to  the  degree  of  care  Incum- 
bent on  the  defendant  In  Smith  v.  C.  &  A. 
By.  Co.,  supra,  it  Is  said  an  Instruction  that 
"the  law  in^toseB  on  a  common  carrlor  of 
passengers  the  utmost  care  In  carrying  tiiem 
safely  ts  not  erroneous,  where  an  Instruction 
Is  also  given  that  the  carrier  Is  not  an  In- 
surer of  the  safety  of  paraengers,  and  that 
n^llgence  on  the  part  of  Its  savants  must 
be  shown."  In  Jacicson  v.  Ballroad,  118  Mo., 
loc.  cit  226,  24  6.  W.  192,  the  Dougherty 
and  Smith  Cases  are  approvingly  cited.  In 
Freeman  v.  Metrtqiolitan  Street  I^.  Co.,  96 
Mo.  App.  94,  68  S.  W.  10R7,  an  Instructlcm 
which  declared  the  defendant  (a  passenger 
carrier)  "guilty  of  negligence,  unless  he  ex- 
ercised the  utmost  human  skill,  diligence, 
and  foresight  to  prevent  the  accldenf*  to  the 
passenger,  was  held  erroneous.  Leslie  v.  W., 
St  h.  &  P.  Ry.  Co.,  88  Mo.  60.  was  a  suit  by 
a  passenger  for  damage  occasioned  by  the 
negligence  of  the  carrier.  In  req>ect  to  the 
duty  of  the  carrier  to  the  paas«iger.  the 
court  instructed  the  Jury  that  the  defendant 
was  bound  to  use  the  highest  degree  of  care. 
The  court  held  that,  as  a  genera]  statnnent 
of  the  llatiUity  of  the  carrier,  the  Instruction 
was  not  objectionable,  and  that  the  fact  that 
the  Instructkm  proceeded  to  state  hypothetl- 


cally  the  facts  upon  which  the  plaintiff  mlglit 
recovor  snffidoitly  qualified  the  general 
pr(H>osItlon.  The  instruction  under  consider- 
ation is  not  qualified  in  any  manner,  nor  Is 
there  any  other  Instruction  given  In  the 
case  which  hypothetlcally  sets  out  facts  up- 
on which  tbe  phUntlff  might  recova.  The 
second  Instruction  (above  quoted,  In  general 
terms,  tells  ttie  Jury  that  If  the  motorman 
was  n^ligent  and  fala  negligence  caused  the 
car  to  lurch,  eto..  plaintiff  could  recover. 
The  two  Instructions,  when  considered  to- 
gether. In  effect,  t<dd  the  Jury  tSiat  It  was 
the  duty  of  tbe  motMrman  to  exercise  the 
highest  degree  of  care,  and  If  he  failed  to 
aerdse  such  high  degree  of  care,  and  the 
car  lurched,  and  plaintiff  was  thrown  into 
tbe  street,  she  could  recover.  In  Furnish  v. 
RaUroad,  102  Mo.  438,  18  &  W.  1044,  22  Am. 
St.  Rep.  781,  an  instruction  defining  tbe 
Bklli,  diligence,  and  foresight  required  of  a 
passenger  car  driver  was  defined  as  "such 
skill,  diligence,  and  foresight  as  is  exer- 
cised by  a  very  cautious  person  im&et  like 
circumstances."  In  Feary  v.  Railroad.  162 
Mo.  75,  62  S.  W.  452,  an  Instruction  telUng 
the  Jury,  "If  defendant's  servanto  and  em- 
ployAs  ocerdsed  all  the  care  and  fbresight 
that  was  reasonably  practlrable,  then  there 
Is  no  n^IIgence,"  was  approved.  The  court, 
through  Marshall,  J.,  said:  'The  Instruction 
under  consideration  reqnirefl  all  the  care  and 
foresight  that  was  reasonably  practicable. 
The  law  requires  nothing  that  la  unreasona- 
ble." The  highest  degree  of  care  signifies 
nothing  short  of  the  exercise  of  the  ntmrat 
human  skill  and  care.  There  can  be  no  de- 
gree of  care  higher  than  the  highest  "Car- 
riers of  passengers,"  saya  Stoiy  (Story  on 
Bailments  [2d  Ed.]  |  000),  "bind  themselves 
to  carry  safely  those  whom  they  take  into 
their  coaches,  as  far  as  human  care  and 
foresight  will  go;  that  Is,  with  the  utmost 
care  and  diligence  of  very  cautious  persona." 
In  Qllson  v.  Railway  Co.,  79  HO.  282,  tbe 
court  said:  "The  care  required  Is  that  care, 
prudence,  and  caution  which  a  very  compe- 
tent and  prudent  person  would  me  and  exer- 
cise In  a  like  business  and  under  like  drcnm- 
stances."  In  Shearman  ft  Bedfleld  on  Negli- 
gence (4th  EdO  fi  405.  It  Is  said:  'The  obU- 
gatlon  of  a  common  carria  Is  said  to  be  the 
utmost  care  and  skill  which  prudent  men  are 
accustomed  to  use  under  similar  circum- 
stances." In  Dodge  v.  Steamship  Co.  (Mass.) 
19  N.  EL  S7S.  2  L.  B.  A.  88,  12  Am.  St  B^. 
541,  the  words  **ntmo8t  care  and  sMU"  were 
held  not  to  mean  the  utmost  care  and  dili- 
gence which  men  are  capable  of  ezerclslog. 
but  to  mean  the  utmost  care  consistent  with 
the  carrier's  underiaUng,  and  with  dne  re- 
gard for  all  the  other  matters  whldi  ongbt 
to  be  considered  In  condncttng  the  business. 
In  Llbby  V.  Railroad  Co.  (Me.)  26  Atl.  948.  20 
L.  B.  A.  812,  it  Is  said:  "A  common  carrier 
of  passengers,  although  not  an  Insurer,  must 
do  all  that  human  care,  vigilance,  and  fore- 
sight can.  under  the  circumstences,  consid- 
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erlng  tiw  chaneter  anA  noOe  of  conreyance, 
to  preveDt  accident  to  paaaeDgen."  Wlifle, 
as  an  abstract  pTwosltlon,  comnum  cairlen 
of  passengen  are  bound  to  iise  tbe  utmost 
care  and  skill  to  prevent  Injuries  to  tbeir 
passengers,  yet  the  mle  should  be  applied 
hi  a  practical  manner.  That  It  may  be  to 
applied,  the  text-books  and  many  of  the 
cases  have  set  np  some  standard  (usoaily  the 
standard  of  care,  aUll,  and  fore^ht  which 
a  very  competent  and  prudent  p«son  would 
be  expected  to  nse  and  exercise  under  like 
or  similar  drenmstances)  1^  which  the  Jury 
may  measure  the  degree  of  care  required. 
And  It  seems  to  us  that  some  such  standard 
should  somewhere  be  incorporated  in  the  In- 
Btnictions  to  tbe  Jury  In  this  class  of  cases, 
so  that  they  may  not  be  left  to  set  up  a 
standard  of  their  own,  snd  to  run  it  np  as 
high,  as  their  Imaginations  will  allow  them. 
But  If  It  is  not  done,  the  omlssloii  has  never, 
so  ftir  as  we  are  Informed,  been  held  to  be 
reversible  error.  This  vwy  question  has,  at 
the  present  turn  of  this  court,  in  the  case 
of  Filllngham  v.  St  LoQis  Transit  Oompany, 
been  so  folly  and  ezhauatlTely  treated  In  an 
opinion  by  Goode,  that  nothing  rmnains 
to  be  said. 

8.  The  court  gave  the  following  tustrue- 
tlon:  "If  the  Jury  find  In  favor  of  the  plain- 
tiff,  they  should  assrae  her  such  damages  as 
they  think,  jmiet  tiie  evidence,  would  com- 
pensate  her  for  the  pain  and.  suffering  she 
has  endured  by  reason  of  her  Injuries,  and 
such  further  sum  as  they  think  would  taitly 
compensate  plalntUf  tofr  the  Injuries  sustaln- 
ed"— to  which  d^en^nt  objected,  and  coun- 
sel Inslsto  here  that  It  gave  the  Jury  a 
boundless  commission  to  assess  damages. 
The  word  "think"  has  various  meanings.  Its 
meaning  must  be  ascertained  from  tbe  con- 
nectkm  In  which  it  1b  used  In  a  sentence. 
Some  of  tto  meanings,  according  to  WelMter, 
are  "to  form  an  opinion  by  reasoning;  to 
Judge;  to  oonclude;  to  believe.*'  The  Jury, 
by  the  Instruction,  were  requhred  to  think  of 
the  damages  under  the  evidence,  not  outside 
of  it.  and  to  think  out  (Judge)  the  damages 
from  the  evidence.  We  see  no  substantial 
oUeetton  to  the  wording  of  the  instruction, 
and  we  think  that  It  was  as  well  under- 
stood by  the  Jury  as  if  tiie  word  "believe''  m 
"flnd"  had  been  used  Instead  of  the  word 
•think." 

Other  asslgnmentit  of  error  are  discussed 
In  tbe  briefs,  but  they  are  found  to  be  with- 
out merit,  and  the  Judgment  Is  affirmed. 

BBIYBUBN  and  GOODS,  JJ..  concoc; 


STANTON  T.  GIBBINS  et  al. 
(Oourt  of  Appeals  at  Kansas  City,  Mo.  Nov. 
23,  1903.) 

HORTOAGB  FORBCLOSURB—LIMITATIONS— 
BARRED  OBLiaATION— DEATH 
OP  HORTOAGBB. 

1.  Rev.  St.  1889,  I  4276,  ^wvides  that  do  aolt 
to  foreclose  a  nxnitgage  or  deed  of  trust  thore- 
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after  executed  to  secnre  any  obltgatlcm  shall  be 
maiataiDed  after  sach  obligation  bas  been  bar- 
red by  limitations.  Section  4277  provides  that 
no  such  suit  shall  be  maintained  to  foreclose 
any  mortgage  or  deed  of  tnut  theretofore  exe- 
cuted to  secure  any  such  obligation,  after  the 
expiration  of  two  years  after  the  passage  of 
the  act.  Held,  tbat  a  mortgage,  executed  prior 
to  the  passage  of  the  statute,  to  secure  an  obli- 
gation already  barred  when  the  statute  vaa 
passed,  could  only  be  foreclosed  within  two 
years  thereafter,  though,  were  the  obligation 
still  enforceable,  the  life  of  the  wenrity  would 
be  cotemporaneooB  therewith. 

2.  While,  on  the  death  of  a  debtor,  limita- 
tions do  not  run  against  the  creditor  during  the 
time  administration  is  delayed,  ^et.  where  the 
creditor  la  the  decedent,  limitations  on  a  ma- 
tured obligation  continue  to  run,  as  bis  heirs 
cannot  prolong  the  period  of  IhnitatiODs  In  their 
own  favor  by  delaying  to  take  out  letters  of 
administration. 

Appeal  from  Circuit  Oourt,  Andrew  Coun- 
ty; Alo&zo  D.  Bumes,  Judge. 

Action  by  John  I>.  Stanton,  as  administra- 
tor of  the  estate  of  Blizabeth  Oalvert,  de- 
ceased, against  Edward  R.  Gibbins  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeals.  Affirmed. 

James  M.  Rea,  fw  aivoUant  P.  Vareee, 
for  respondents. 

BLU80N,  J.  Defendants  on  March  12, 
ISTO,  encuted  a  note  for  9900.  together  with 
a  mortgage  to  secure  it,  to  BUzabeth  Calvert 
Tbs  note  was  due  In  one  year.  A  payment 
of  9100  was  made  on  tbe  note  April  2,  .1885. 
Elizabeth  Calvert  died  April  18, 1889.  Plain- 
tiff was  appointed  administrator  of  hex  es- 
tate August  3,  1901.  and  Ibis  action  was 
begun  on  July  SI.  1902.  Tbe  stetute  of  lim- 
itations was  made  a  defense,  and  tiie  trial 
court  found  for  defendants. 

Prior  to  1891  an  action  to  fneclose  a  mort- 
gage on  real  estete  m^ht  have  been  mato- 
talned  if  brought  any  time  ^thln  20  years, 
notwlt^tandiiv  the  obllgatton  secured  was 
barred  earlier.  In  that  year  the  Legislature 
enacted  the  following  statute,  bting  sections 
4276,  4277,  Rev.  St  1809,  VU.: 

"Sec  4276.  No  suit,  action  or  iwoceedlng 
wxAer  power  of  sale  to  foreclose  any  mwt- 
gage  or  deed  of  trust,  executed  hereafter  to 
secure  any  obllgatlmi  to  psy  money  or  prop- 
erty, shaU  be  had  or  maintained  after  sncb 
obligation  has  been  barred  by  the  stetute 
of  limitations  of  this  stete. 

"Sec.  4277.  Nor  shall  any  such  suit  be 
had  or  malntelned  to  foreclose  any  such 
mortgage  or  deed  of  trust  heretofore  execut- 
ed to  secure  any  such  obligation  after  the  ex- 
piration of  two  years  after  the  passage  of 
this  act" 

Tbe  first  of  these  sections  provides  tbut 
mortgages  or  deeds  of  trust  executed  "here- 
after" (that  Is.  after  the  enactment  of  the 
stetute)  shall  be  barred  at  the  same  time 
wiUi  the  obligation  which  It  secures.  The 
second  section,  as  presently  explained,  gives 
two  years  after  the  enactment  of  the  stat- 


f  3.  Sn  Llmltatloa  of  Aotbnw,  toL  U,  Cent.  Dlt. 
H  424,  426. 
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nte  In  which  to  Instttote  salt  to  foredoM 
a  mortgage  or  deed  of  trost  which  bad  been 
executed  bnfore  such  enactment  The  mort- 
gage here  In  questton  was  ezecated  prior  to 
the  enactment  of  the  atatute  referred  to.  and 
/therefore  It  came  under  the  last  section,  glT- 
ing  a  period  of  two  Tears'  limitation ;  and 
the  note  Itself  being  barred,  and  more  than 
two  years  since  the  statute  took  effect  hav- 
ing elapsed  prior  to  bringing  this  action.  It 
la  barred.  The  object  of  the  statute  was  to 
proTlde  that  the  life  of  mortgages  and  deeds 
of  trost  thereafter  eracoted  should  continue 
as  long  as  the  life  of  the  note  lasted,  but 
no  longer;  and  that  mortgages  and  deeds 
of  trust  executed  before  the  statate  should 
end  within  two  yean  after  the  passage  of 
the  act,  unless,  of  course,  the  obligation  se- 
cured was  not  yet  barred.  Tbe  statute  does 
not,  under  dther  sectkm,  end  tiie  life  of  the 
mortage  or  deed  of  trust  at  any  tbue  before 
the  obligation  secured  is  barred.  Bnt  in  cas- 
es where  the  mortgage  was  executed  prior  to 
the  ac^  It  would  be  barred  in  two  years.  If  at 
any  time  b^ore  the  two  years  had  run  the 
obligation  had  become  barmd. 

Z  Bnt  plaintlfl  contends  that  on  accoimt 
of  the  death  of  Elizabeth  Calvert,  mortg^iee 
and  payee  of  the  note,  in  18S8,  before  the 
note  was  barred,  it  arrested  the  running  of 
the  statute  until  an  administrator  was  ap- 
pointed, in  1901;  that,  by  not  coonttog  the 
Intervening  time,  the  action  was  seasoaably 
brought  The  rule  is  that  wliere  the  de- 
cedent Is  the  debtor,  limitation  does  not  run 
against  bis  creditor  In  favor  of  his  estate 
ilutli^r  the  time  administration  Is  delayed. 
But  where  the  decedent  is  the  creditor,  and 
limitation  has  begun  to  run  before  his  death. 
It  will  continue  to  mn,  without  interruption, 
after  his  death,  notwithstanding  administra- 
tion to  not  had  on  his  estate.  In  other  words, 
the  heirs  of  a  creditor  whose  claim  matured 
befoie  his  death,  as  in  this  case,  cannot  pro- 
long the  statute  of  llmltatl<nis  in  their  own 
favor  by  delaying  to  take  out  letters  of  ad- 
ministration on  their  ancestor^  estates  A 
ijoestlon  as  to  the  true  interpretation  of  tills 
statute  fixat  came  before  us  shortly  after 
Its  enactmoit,  in  the  case  of  liittle  v.  Beld, 
1ft  Mo.  App.  266;  and,  tn  an  opinion  written 
by  Judge  Smith,  we  put  upon  it  a  construe* 
tion  which  we  believe  to  be  sound,  and  which 
has  not  been  questioned  In  any  other  case. 

The  second  branch  of  this  cas^  tm  the 
question  whether  the  statute  ot  Ilmitationa 
Is  arrested  by  the  death  of  one  of  the  par- 
ties during  the  time  tiiere  is  a  follure  to 
administer  on  his  estate,  does  not  present 
the  fact  which  appeared  in  Little  v.  Beld. 
In  that  case  the  debtor  died,  and  it  was  prop- 
erly held  ibat  the  time  administration  on  his 
«stBte  was  delayed  should  not  be  counted 
as  a  part  of  the  time  limited.  In  this  case 
tt  is  the  creditor  wlio  died,  which  involves 
a  dUKerent  role,  as  stated  above.  With  this 
distinction  in  mind,  there  is  no  conflict  be- 
tween the  decision  of  the  St  Louis  Court 


of  Appeals  (Schloeter  v.  AJber^  S8  Ua  App 
1B4)  and  Little  v.  Beld,  supra. 

The  result  Is  that  the  judgment  should  be 
affirmed.  All  concor. 


SHAW  V.  BAHBBICK-BATBS  GON- 
STBCCnON  00.« 
(Oonrt  of  Appeals  at  St  Lonl^  Ifo.  Kov.  17, 
1008.) 

ICABTBR  AND  SERVANT  —  ENJTJRISa  —  HKOLI- 
GBNGB-FELLOW  SBBVANT-flmDBNCB 
—BURDEN  OF  PBOOT". 

1.  A  serrant  engaged  In  loading  pieces  of 
atone  into  a  box  attached  to  the  arm  of  a  der- 
rick is  a  fellow  serrant  with  one  whose  sole 
doty  it  is  to  observe  when  the  box  has  been 
filled,  and  to  give  notice  to  the  eugiAew  to  ele- 
vate the  box;  the  latter  snvant  bring  vested 
with  DO  power  of  control  over  the  other  work- 
men, and  the  master  b^ng  represented  by  an- 
otherperson. 

2.  Where  the  essential  facta  for  determining 
who  are  fellow  servants  are  not  In  controvert, 
the  qoestion  is  one  of  law. 

8.  One  relying  on  the  absence  of  the  relation 
of  fellow  servants  has  the  harden  of  estabUih- 
ing  its  nonexistence. 

Appeal  from  St  Louis  Circuit  Oonrt;  Jesaa 
A.  McDonald,  Judge. 

Action  by  John  Shaw  against  the  Bam- 
brick-Bates  Construction  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.  Reversed. 

T.  J.  Bowe,  for  appellant  W.  H.  O'Brien 

and  B.  B.  Brewer,  for  respondent 

BBZBURN.  J.  Action  tar  damages  foi 
personal  injuries  suffered  by  plaintiff  In  No- 
vember, 19U0,  while  In  employ  of  defendant 
as  a  quarryman.  Plaintiff,  with  three  other 
workmen,  was  engaged  In  loading  rock  in  a 
box  in  defendant's  quarry  at  Forest  Park 
Boulevard  and  Grand  avenue,  to  the  city  of 
St  Louis.  The  box  was  fastened  by  three 
chains  to  the  boom  of  the  derrick,  and  could 
not  be  raised  until  the  three  chains  were  prop- 
erly attached  and  adjusted.  The  derrick  was 
on  the  bank  above,  and  was  operated  by  a 
steam  engine  stationed  about  28  feet  south- 
east of  the  quarry  bank.  The  rock  was  load- 
ed Into  the  box  down  In  the  quarry  about  35 
or  40  feet  below  the  bank  where  the  derrick 
and  engine  opofLting  it  were  located;  the 
engine  being,  as  stated,  about  28  feet  back 
from  the  quarry  bank.  Thus  the  engineer  In 
charge  of  the  engtoe  could  not  see  the  men  in 
the  quany  fllltog  the  box,  nor  could  these 
workmen  see  the  engtoeer;  and  therefore  an- 
other workman,  variously  designated  as  der- 
rick foreman  by  plaintiff,  and  by  others  der^ 
rlckman  w  side-line  man,  was  stationed  at 
the  top  of  the  bank,  whose  duty  It  was  to 
look  over  and  notice  when  the  box  was  filled, 
and  then  signal  the  engineer  to  hoist  it  to 
the  top  of  the  bank,  when  the  same  workman 
dumped  its  contente  into  flie  cmaber,  which 

■Rehearing  d«nl«d  December  1,  I90S. 
IT  2.  See  Hester  and  Servant,  vol.  K  Coat.  Dig.  | 
ISO. 
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was  about  IS  or  20  feet  from  the  bank.  The 
proof  also  showed  that  at  times  one  of  the 
workmen  below  signaled  to  or  called  to  the 
attentl<»i  of  the  man  on  th«  bank  that  the 
box  was  prepared  to  be  hoisted.  Plain tift  had 
been  employed  at  fbe  quarry  for  nearly  five 
months,  and  on  the  morning  In  question  the 
box  had  been  low^ed  and  filled  with  stone, 
and  then,  weighing  abont  a  ton,  was  begun  to 
be  suddenly  hoisted,  and  plalntUI  was  caught 
between  the  wall  of  the  quarry  and  the  box, 
and  rec^Ted  the  hurts  complained  of, 

PlalntUTs  cause'of  action  was  thus  plead- 
ed: "Plaintiff,  for  his  cause  of  action,  states 
that  defendant  la  and  was  at  ttte  ttane  here- 
inafter stated  a  corpOTatlfm  existing  under 
the  laws  of  the  state  of  Hlssourl,  and  liable 
to  suit  as  such  In  the  courts  of  this  state,  and 
engaged  In  the  quarrying  of  stone  within  Oie 
corporate  limits  of  tiie  city  of  St  Z^ouls,  at  a 
quarry  fronting  on  La<dede  avenue.  In  said 
dty.  Plaintiff  further  states  that  be  was  em- 
ployed by  defendant,  prior  to  and  on  NoTem- 
ber  14. 1900,  In  qnanytaig  stone  at  the  bottom 
of  said  qnarry,  some  seventy  (70)  feet  below 
the  natural  surface  of  the  ground,  and  was 
exerdstng  due  care,  and  that  defendant  used 
a  ateam  derxidt  and  chain,  with  a  large  truck 
or  box  attached  thereto,  to  raise  from  the 
quarry  the  stone  gotten  by  plaintiff  and  other 
woAmen;  tiiat  the  agents  or  servants  of  de> 
fendant  In  charge  oC  said  quarry  on  above 
date  carelessly,  negUgenUy.  and  wantonly, 
and  without  notice  to  plaintiff,  who  was  at 
the  time  engaged  In  l<mdlng  said  truck  with 
stone  at  the  bottom  of  said  quarry,  started  de- 
fendant's engine,  and  caused'  said  truck  or 
box  as  aforesaid  to  be  sudden^  raised  and 
shifted,  thereby  striking  plaintiff  and  throw- 
ing him  against  the  wall  of  said  quarry,  and 
crushing  his  tft>dy,  feet,  and  arms,  breaking 
his  ankle,  and  causing  internal  Injuries;  that, 
as  a  result  of  said  defendants  said  careless- 
ness, negligence,  and  wanton  acts,  plaintiff  Is 
permanently  injured,  his  earning  capacity 
permanently  Impaired,  has  sufFered  and  will 
suffer  great  loss  of  time,  as  well  as  large  ex- 
penses for  medical  services,  medicine,  and 
nursing,  and  has  suffered  and  will  suffer 
great  mental  pain  and  anguish." 

Tbe  assignment  of  negligence  relied  on  lo 
the  petition  Is  the  carelessness,  negligence, 
and  wantonness  of  defendant's  servants  in 
charge  of  Its  quarry,  without  warning  to 
plaintiff,  who  was  engaged  In  loading  the  box 
with  stone  at  the  bottom  of  the  quarry.  In 
starting  tbe  engine,  and  causing  the  box  to  be 
suddenly  raised  and  shifted,  striking  and  in- 
juring him.  The  complaint  is  barren  of  any 
charge  of  Incompetency  or  unfitness  on  |>art 
of  any  of  his  fellow  servants,  or  of  any  aa- 
serUtm  that  the  machinery  and  appliances 
were  unfit  or  perilous,  or  the  place  where  he 
iforlced  was  hazardous,  or  not  reasonably 
safe.  Defendant  Insists  that  plaintiff  and  the 
workman  at  the  top  of  the  quarry  bank- 
Luke  Eurlcb  by  name— who  did  not  appear  at 
tbe  trial,  and  who.  If  any  one,  was  guilty  at 
77  8.W.-7 


the  carelessness  producing  the  accident  were 
mere  fellow  servants,  and  the  common  em- 
ployer, appellant,  In  consequence,  was  not  lia- 
ble. In  Moore  v.  Railway,  86  Mo.  684,  the 
court  says:  "If  we  may  venture  a  general 
proposition  on  the  subject.  It  Is  that  all  are 
fellow  servants  who  are  engaged  In  the  pros- 
ecution of  the  same  common  work,  leaving 
no  dependence  upon  or  relation  to  each  other, 
except  as  co-laborers  without  rank,  under  the 
direction  and  management  of  the  master  him- 
self, or  of  some  servant  placed  by  the  master 
over  them.  If  a  person  employs  another  to 
perform  a  duty  which  he  would  have  to  dis- 
charge If  another  were  not  employed  to  do  It 
for  him,  such  employ^,  as  to  that  B«rvtce, 
stands  In  the  master's  stead,  with  relation  to 
other  persons."  And  the  Supreme  Court  has 
further  said  that  a  foreman  may  occupy  a 
dual  position  (that  is,  be  may  be  at  the  same 
time  a  fellow  servant  and  representative  of 
the  master),  and  when  the  master  delegates 
to  a  servant  power  to  aaperlntend,  control, 
and  direct  tbe  men  engaged  In  the  p^orm- 
ance  of  work,  such  person  is,  as  to  tbe  men 
under  him,  a  vice  principal,  whether  he  be 
called  "auperlntendent,"  "conductor,"  "boss," 
or  "foreman,"  and  for  his  negligent  acte  In 
performing  the  duties  of  his  master  the  latter 
Is  liable.  MUler  v.  RaUway,  109  Mo.,  loc. 
dt  S66.  19  S.  W.  68,  82  Am.  St.  Rep.  673. 
But  under  the  facte  herein  made  patent, 
plaintiff  and  the  workman  at  top  of  the  bank 
were  at  the  time  of  the  injury  directly  co- 
operating with  eadi  other  In  performing  the 
work  of  their  common  master— engaged  un- 
der the  same  foreman  and  In  tbe  same  general 
business.  So  far  as  the  record  discloses,  tba 
servant  signaling  tbe  en^neer  was  delegated 
by  tbe  master  Vlth  no  power  to  superintend, 
control,  or  direct  the  other  woAmen  engaged 
In  the  conumm  employment;  and  it  cannot  be 
said  that  this  workman,  whose  sole  duties 
appear  to  have  heea  to  observe  when  the  box 
was  filled  by  his  ftilow  workmen  at  the  bot- 
tom of  the  quarry,  and  give  notice  to  the  en- 
gineer to  begin  Ito  elevation  to  the  top  for 
transportetlon  to  the  crusber,  where  the  same 
workman  turned  In  the  contrate,  took  the 
place  of  the  master,  mr  in  any  way  was  his 
r^esentative.  Tbe  proof  estebltehea  that 
the  master  was  represrated  at  the  quarry  oth- 
er than  by  Luke  Burlcb,  the  man  who  signal- 
ed the  engineer;  anch  representetive  being 
termed  by  plaintiff  the  "general  foreman." 
Under  tbe  facts  here  exhibited,  the  Injured 
quarryman  and  Bnrich  were  prima  fade  mere 
fellow  servants.  Where  the  essential  facts 
for  determining  who  are  fellow  servante  are 
not  In  controversy,  the  question  then  resolves 
Itself  into  simply  one  of  law,  but  It  devolves 
upon  talm  relying  upon  the  absence  of  such  re- 
lationship to  estebllsb  by  proof  its  nonexist- 
ence. McGowan  v.  Railroad,  61  Mo.  628; 
Blessing  V.  Railway,  77  Mo.  410;  Sheehan  v. 
Prosser,  55  Mo.  App.  508. 

The  doctrine  of  the  case  of  Steulie  v.  Iron, 
ete..  Co.,  86  Mo.  App.  640,  relied  on  by  re- 
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qMndeut,  that  where,  from  the  nature  of  the 
work  In  which  the  workmeo  were  engaged, 
and  from  Its  hazardous  character,  It  Is  the 
duty  of  the  master  to  superintend  It,  which 
he  cannot  escape  by  delegating  the  oversight 
to  an  employ^  in  other  respects  a  fellow  serv- 
ant, fttllB  to  fit  the  facts  constituting  plain- 
tifTs  case.  Nor  are  the  many  cases  applicable 
cited  by  respondent,  where  the  employer  had 
violated  the  obligation  to  furnish  the  empioyA 
at  all  times  a  reasonably  safe  place  in  which 
to  do  the  work  required  of  Urn,  as  in  Zellars 
V.  Light  Company,  92  Mo.  App.  107,  Weldon 
T.  Railway,  93  Mo.  App.  668,  and  other  cases 
dted,  for  no  such  allegation  was  contained 
In  the  petition  nor  established  by  the  proof. 

Under  the  facts  in  evidence  herein,  plaintiff 
and  the  signaling  workman  were  fellow  serv- 
ants at  the  time  of  the  casualty,  engaged  In 
a  common  employment  under  the  same  mas- 
ter, and  so  associated  and  situated  towards 
each  other  that  they  could  report  to  their 
common  master  for  redress  of  any  delinqnent 
conduct  on  Uie  part  of  each  other,  and  could 
each  exercise  preventive  care  over  the  con- 
duct of  the  other;  the  latter  constituting  gen- 
eral and  established  tests  of  the  attitude  of 
servants  of  the  same  employ^.  Park»  v. 
Railway,  109  Mo.,  loc.  dt.  409,  19  8.  W.  1119, 
18  L.  R.  A.  802.  The  appellant  was  not  liable 
to  respondent  for  any  Injury  resulting  from 
the  negligence  of  his  fdlow  servant  In  the 
same  common  service.  Parker  v.  Railway, 
109  Mo.  362,  19  S.  W.  1119,  18  L.  R.  A.  802; 
Ryan  v.  McCuIly,  123  Mo.  636,  27  S.  W.  533. 
And  the  Judgment  is  reversed,  and  the  cause 
remanded. 

BLAND,  P.  J.,  and  QOODB,  concur. 


STATE  ex  id.  BARRINGBR  T.  HAWKINS 

et  al. 

(Court  of  Appeals  at  Kansas  City,  Mo.  Nov. 
23.  1903.) 

NOTARIBa  PUBUC— ACTIONS  ON  BOND— LIM- 
ITATIONS —  APPUCABILITT  OF  OBNBRAL 
STATUTES— ACCRUAL  OP  ACTIONS— DISCOV- 
■RT  OF  FRAUD. 

1.  The  provision  of  the  general  limitation 
law,  which  by  Rev.  St.  1899,  |  4292,  Is  declar- 
ed not  to  extend  to  bcHodb  otherwise  limited 
by  statDte,  does  not  apply  to  an  action  on  the 
bond  of  a  notary  public  for  his  miscondact, 
which  Is  limited  to  three  years  after  accrual 
by  Rev.  Bt.  1899,  {  8836. 

2.  Under  Rev.  St.  1899.  {  8836.  providing 
that  no  suit  shall  be  instituted  against  a  no- 
tary or  bis  sureties  more  than  three  years  after 
the  cause  of  action  accrued,  the  canse  of  action 
for  falsely  certifying  the  acknowledf^ent  of  a 
deed  of  trust  which  he  tud  forged  did  not  ac> 
cme  so  long  as  the  notary's  fraudulent  conceal- 
ment prevented  the  injured  person  from  know- 
ing, in  the  exercise  of  reasonable  diligence,  that 
be  had  a  catise  of  action. 

S.  Tba  fraudulent  concealment  by  a  notary  of 
a  false  acknowledgmrat  certified  by  him  post- 
poned the  running  of  limitations,  not  only  as 
against  him.  but  as  against  the  sareties  on  his 
bond  as  well. 

4.  In  an  action  on  a  notary's  bond  for  falsely 
eartlfTing  an  acknowledgment,  the  coart  dioulo 


have  required  the  jury  to  pass  on  th«  question 
whether  plaintiff  could  have  dlacovered  the 
fraud  sooner  than  he  did  by  tha  axerdss  «t  iva- 
sonabla  dliiganca. 

Appeal  from  Circuit  Court,  Nodaway  Comi- 
ty; Bamnti  DktIb.  Judge. 

Action  by  the  state,  on  the  relation  at 
Jacob  Barrlngor,  agslast  A.  W.  HawUns 

and  J.  EL  Todd.  Frmn  a  Judgment  tor  plain- 
tiff, dtfendants  ai^ieaL  Beversed. 

E.  A.  Vlnsonhaler,  for  appellants.  L.  GL 
Oook  and  J.  W.  Tompson,-for  req^ondoit 

BLLISON,  J.  Tbe  defeudauts  are  sure- 
ties on  the  official  bond  of  W.  H.  Hawkins, 
a  notary  public  of  Nodaway  county,  and 
plaintiff  brought  this  action  against  them 
for  the  malfeasance  of  Hawkins  in  falsely 
certifying  that  he  had  taken  the  acknowl- 
edgment to  a  certain  deed  of  trust  (which  be 
bad  forged)  to  secure  the  payment  of  a 
note  of  $1,000  to  the  plaintiff.  Tbe  Judg- 
ment In  the  trial  Court  was  for  plaintiff. 

The  defense  of  the  surety  defendants  Is 
that  the  statute  governing  notaries  and  their 
duties  prescribes  that  no  suit  shall  be  insti- 
tuted against  a  notary  or  bis  sureties  more 
than  three  years  after  tbe  "cause  of  action 
accrued."  Section  8836,  Rev.  St  1890.  It 
Is  conceded  that,  at  the  time  this  action  was 
instituted,  more  than  three  years  had  elapsed 
since  the  forgery  of  the  deed  of  trust  and 
the  making  of  the  false  certificate.  But 
plaintiff  seeks  to  avoid  the  apparent  mn- 
nlng  of  the  statute  by  showing  that  the  no- 
tary fraudulently  and  corruptly  concealed 
his  act  for  a  long  space  of  time;  that  be 
paid  interest  to  plaintiff  on  the  sum  whlcb 
he  pretended  be  had  loaned  tor  him,  pre- 
tending that  the  person  be  represented  as 
the  borrower  had  left  it  with  him  to  pay  to 
plaintiff,  and  in  other  ways  kept  alive  in 
plaintiff  the  ImpUcit  belief  that  the  loan 
had  really  been  made,  and  that  the  deed  of 
trust,  including  the  certificate  of  acknowl- 
edgment, was  genuine;  that  within  one  year 
after  he  learned  of  the  notary's  gross  fraud 
and  deception  he  brought  the  present  ac- 
tion. Tbe  question  Is,  when  did  the  cause 
of  action  accrue?  The  coDtention  of  tbe 
parties  is  this:  Defendants  insist  that  it  ac- 
crued when  the  notary  made  tbe  false  cer- 
tificate, and  plaintiff  insists  that  it  did  not 
accrue  until  he  discovered  the  fraud  and 
concealment.  Our  conclusion  Is  that  it  ac- 
crued when  plaintiff  discovered  the  fraud, 
or,  when,  by  proper  diligence,  as  an  ordi- 
narily prudent  man,  he,  .under  the  circum- 
stances, should  have  discovered  it  Our  gen- 
eral statute  of  limitations  declares  that  Its 
provisjons  shall  not  apply  to  cases  where 
the  defendant's  Improper  conduct  prevents 
tbe  action  being  brought  Section  4290,  Rev. 
St  1899.  But  the  UmltatioD  relied  on  by  de- 
fendants Is  a  special  limitation,  presented 
by  tbe  notary  statute,  and  it  Is  declared  br 
the  general  limitation  law  that  "the  provi- 
sions of  this  chapt^  sliall  not  extend  to  any 
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acdon  which  Is  or  shall  be  otherwlae  lim- 
ited by  any  statute;  but  such  action  shall  be 
brought  within  the  time  limited  by  such 
statute."  Section  4292.  From  those  proTl- 
stons,  it  Is  clear  that  no  part  of  the  graieral 
statute  of  limitations  finds  application  to  the 
caae.  We  are  thus  left  to  answer  the  ques- 
tion of  when  did  the  cause  of  action  accrue. 
Independent  of  any  statute.  In  Sevelle  t. 
Sy.  Co.,  74  Mo.  438,  the  Supreme  Court  held 
that  the  time  In  which  an  action  should  be 
brought  i^alnst  a  railroad  fOT  double  dam- 
ages for  killing  stock  was  goTemed  by  a 
special  statute  of  llmltatlonB.  and  on  that 
account  was,  by  the  general  statute  itself, 
^eluded  from  the  Influence  of  the  latter 
statute,  and  that  the  action  must  be  brought 
within  the  three  years,  regardless  of  the 
railroad's  fraudulent  concealment  of  the  kill- 
ing. But  that  statute  (section  1710.  ReT.  St 
1879)  proTided  that  the  action  should  be 
"commenced  within  three  years  after  the 
commission  of  the  offence,  and  not  after," 
whereas  the  statute  now  under  considera- 
tion prescribes,  as  already  said,  that  the 
suit  most  be  brought  within  three  years 
after  the  cause  of  action  accrued.  That 
statute  left  no  room  for  constmctloD,  since 
it  fixed  upon  the  time  by  naming  a  specific 
and  definite  polod,  while  this  statute  uses 
an  expression,  "cause  of  action  accrued," 
which  leaves  something  to  be  determined 
more  than  a  mere  calculation  of  time.  After 
full  consideration,  we  have  concluded  that 
the  cause  of  action  did  not  accrue,  so  as  to 
enable  the  notary  to  take  advantage  of  it, 
so  long  as  his  fraudulent  concealment  pre- 
vented plaintiff  from  knowing.  In  the  ezer^ 
else  of  the  diligence  which  an  ordinarily  pru- 
dent man  under  the  same  circumstances 
would  have  exercised,  that  he  had  a  cause 
of  action.  One  of  the  theories  which  sup- 
port a  statute  of  limitations,  and  which  Jus- 
tify such  statute.  Is  that  a  creditor  or  an  In- 
jured party  Is  given  a  reasonable  time  in 
which  to  go  Into  court  for  redress  of  his 
grievance,  whatever  It  may  be,  and  that  If 
be  lies  Idly  by,  neglecting  to  seek  redress 
for  the  specified  time,  he  Is  cut  oft.  He  has 
sl^t  on  his  rights  until,  from  the  policy  of 
the  law  that  disputes  should  have  an  end, 
and  from  Justice  to  the  opposite  party,  who 
may  lose  his  means  of  protection  and  de- 
fense, he  should  not  be  permitted  at  such 
late  day  to  ask  relief.  When  the  party  who 
is  thus  protected  by  the  statute  himself 
fraudulently  conceals  from  the  other,  by 
acts  which  would  deceive  an  ordinary  pru- 
dent man  in  the  same  situation,  that  there 
Is  a  cause  of  action,  that  other  cannot  be 
accused  of  lack  of  diligence.  For  he  can- 
not be  blamed  for  not  brli^ng  Into  court 
that  which  his  opponent  fraudulently  pre- 
vented him  from  knowing  existed.  And  no 
sympathy  need  be  wasted  on  the  fraud 
feasor  by  reason  of  his  losing  the  protec- 
tion of  the  statute,  since  he  brought  It  upon 
himself  by  his  own  nUsconduct  We  have 


not  been  cited  to  a  direct  adjudication  of 
the  question  In  this  state.  But  In  ^elby 
Co.  V.  Bragg,  136  Mo.  298,  86  8.  W.  600,  It 
Is  plainly  Intimated  that  the  rule  exists  with- 
out the  aid  of  a  statute.  The  court  said 
that,  "whether  by  force  of  the  statute  or  in- 
dependent of  It,  a  fraudulent  concealment  of 
a  cause  of  action  will  delay  the  operation 
of  the  statute  of  limitation  until  after  dis- 
covery of  the  fraud.  Thus,  in  an  action  to 
recover  from  a  sheriff  or  constable  money 
collected  on  process.  It  was  held  that  the 
statute  did  not  commence  to  run  until  return 
of  process  was  made  by  the  officer,  or  there 
had  been  a  demand  of  payment  by  the  party 
in  interest.  State  ex  rel.  v.  Minor,  44  Mo, 
873;  Elrk  v.  Sportsman,  48  Mo.  883.  These 
cases  refer  to  no  statute  as  a  basis  for  the 
exception."  It  Is  said  in  19  Amer.  &  Bng. 
Ency.  of  Law  (2d  Ed.)  p.  243,  that  It  was 
once  the  doctrine  that  ^ceptlons  to  the  stat- 
ute on  acfX>nnt  of  fraud  were  only  recognized 
In  equity  where  the  statute  Itself  omitted 
any  exception,  but  that  the  later  rule  was 
"to  Ingraft  on  the  statutes  an  Implied  ex- 
ception in  favor  of  cases  where  the  defend- 
ant fraudulenUy  conceals  the  cause  of  ac- 
tion." The  case  of  Lleberman  v.  Bank,  2 
PennewiU,  416,  45  Ati.  901,  48  L.  B.  A.  S14, 
82  Am.  St.  Bep.  414,  was  In  equity,  but  the 
rule  Is  stated  after  full  examination  to  be 
at  law  as  just  quoted. 

2.  There  Is.  however,  at  issue  In  such 
cases  whether  the  plaintiff  had  been  neg- 
lectful—whether he  had  used  due  diligence 
to  ascertain  the  fraud  and  concealment,  re- 
gard being  had  to  its  nature  and  character. 
And  this  Is  stated  to  be  the  rule  in  Shelby 
Co.  V.  Bragg,  supra,  as  well  as  in  the  Bin- 
cycloi>edIa  Just  cited. 

3.  As  has  been  stated,  this  action  Is  against 
the  sureties  alone,  and  from  that  fact  It  has 
been  urged  that,  while  the  Improper  conduct 
of  the  principal  In  concealing  the  cause  of 
action  might  prevent  the  starting  of  the  stat- 
ute as  against  him,  It  would  not  have  that 
effect  as  against  the  sureties.  The  law  does 
not  support  this  contention.'  Bradford  v. 
McOormlck,  71  Iowa.  129,  82  N.  W.  93. 
While  the  sureties  In  this  case  have  not 
been  In  the  least  guilty  of  any  fraud,  yet 
they  stand  good  for  the  officer,  and,  when 
they  are  Uable  for  his  default,  the  default 
and  their  liability  continues  during  the  con- 
tinuance ot  bis  fraudulent  misconduct  Not- 
withstanding we  approve  of  the  view  taken 
of  the  matters  foregoing  by  the  learned  trial 
Judge,  we  find  that  the  Judgment  should  be 
reversed  for  the  reason  that  the  Jury  were 
not  required,  in  plalntiflTs  instructions,  to 
pass  upon  the  question  whether  plaintiff 
could  have  discovered  the  fraud  sooner  than 
he  did  by  the  exercise  of  reasonable  dili- 
gence.   That  inquiry  was  wholly  omitted. 

The  Instructions  offered  for  defendant 
were  properly  refused.  They  were  too  per- 
emptory In  tone.  The  Jury  should  be  1^ 
to  Judge  from  all  the  drcumstunces  whether 

Digitized  by  Google 


100 


77  SOUTHWOSTBBN  BEPOBTBB. 


,  (Mo. 


plaintiff,  acting  as  a  man  of  ordinary  pm- 
dence  and  diligence,  would  have  discovered 
the  fraudulent  concealment  It  may  be  that 
a  retrial  might  disclose  that  plaintiff  should 
have  discovered  the  fraud  at  some  period 
of  the  time  after  Its  perpetration,  earlier 
than  be  did.  The  statute  would  begin  to 
run  from  the  time  when  he  should  have 
discovered  It,  If  there  was,  In  tmth,  such 
time  before  he  actually  did  make  the  dis- 
covery. 

The  Judgment  la  reversed,  and  cause  re- 
manded.  All  concur. 


LYNCH  T.  ST.  LOUIS  TRANSIT  CO. 
(Court  of  Appeals  at  St.  Louis,  Mo.   Nov.  17, 

1903.) 

OARRIBRS  OF  PASSBNQBRS-8TRBBT  RAILWAY 
—  LANDINQ  FASSBNOBR  —  RUNNING  PAST 
OROBSmO-PROXIUATB  OAUBB  OF  INJURY— 
BAF8  PLAGB  TO  AUQHT. 

1.  Banning  past  a  street  crossing  is  not  the 
proximate  catise  of  Injur;  to  a  street  car  pas- 
senger hurt  In  an  attempt  to  alight. 

2.  Where  a  street  car  stops  15  feet  beyond  a 
street  crossing,  at  a  place  where  the  ground 
slopes  up  from  the  track  so  as  to  be  on  a  level 
with  the  car's  step  at  a  point  reached  by  a  pas- 
senger in  her  first  step  In  alighting,  bnt  the 
place  txom  all  appearances  la  safe,  there  Is  no 
negligence  snstauunc  a  recovery  bv  the  passen- 
ger for  straining  the  muscles  ox  the  leg  In 
alighting. 

Appeal  from  St.  Louis  Glrcolt  Court;  H.  D. 
Wood,  Judge. 

Action  by  Mary  E.  Lynch  against  the  St. 
Louis  Transit  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

Boyle.  Frieet  &  Lebmann  and  George  W. 
Basley.  twe  appellant  Jos.  Wright,  tar  re- 
spoDdent 

GOODB,  J.  Tbe  important  portions  of  the 
testimony  are  subjoined: 

Plaintiff  testiaed  as  foUows:  **Q.  Did  you 
ask  the  conductor  to  back  tbe  car  up  to 
the  crossing?  A.  Wby,  I  bad  no  idea  of 
ancb  a  tiling,  miere  was  no  danger.  I 
didn't  ask  blm  because  I  didn't  see  any  dan- 
ger in  gettliv  ott  tbere.  Q.  Ton  didn't  see 
any  danger  In  stepping  from  tbe  car  where 
yon  were?  A.  No,  sir;  It  seemed  to  me  that 
I  was  stepping  as  I  would  an  ordinary  step. 
Q.  It  looked  to  you  a  perfectly  safe  place? 
A.  It  looked  to  me  safe;  yes,  sir.  Q.  Or 
yon  wouldn't  have  stepped?  A.  I  wouldn't 
have  stuped.  *  *  *  Q.  Now,  Miss  Lyncb, 
yon  walked  out  upon  tbe  rear  platform,  saw 
tbe  place  at  wblcb  tbe  car  had  stopped, 
stuped  from  tbe  car  without  asking  tbe  con- 
ductor or  requiring  of  the  conductor  tbat  be 
move  tiie  car  back  to  the  crossing  at  carry 
you  to  tbe  crossing  west,  didn't  yon?  A.  I 
saw  no  necessity,  because  I  saw  no  danger 
In  getting  off  there.  Q.  Please  answer  my 
question.  Ton  did  not  make  any  such  re- 
quest of  tbe  conductor?  A.  No,  sir.  Q.  Ton 
said  not  a  word  to  the  conductor?  A.  No, 
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sir.  Q.  You  had  seen  a  lady  get  off  tbere 
ahead  of  you  In  safety,  hadn't  you?  A.  I 
Iiadn't  seen  ber  get  off.  Q.  Well,  you 
stepped  from  the  car— from  the  bottom  step? 
A.  I  don't  know  how  many  steps  there  were, 
but  I  stepped  from  the  bottonL  Q.  Now.  in 
stepping  from  the  bottom  step  of  the  car,  did 
you  step  up  or  did  you  step  down?  A.  Z 
stepped  np.  Q.  Then  tbe  ground  upoD 
which  yon  stepped  was  higher  tlian  the  low- 
er step  of  the  car?  A.  The  ground  was  slop- 
ing np  from'  the  place.  Q.  It  was  higher, 
wasn't  it?  Tbe  ground  was  higher  than  the 
lower  step  of  tbe  car?  A.  It  didn't  seem  to 
be  very  much  higher;  it  was  sloping  up. 
Q.  Now,  tbat  being  true,  your  stepping  up 
from  the  lower  step  of  the  car,  the  ground 
must  have  been  higher  than  the  lower  step, 
wasn't  It?  A.  Yes,  sir.  Q.  When  you 
stepped  off  there,  which  foot  did  you  put 
forward?  A.  My  left  foot  •  •  •  Q.  And 
then  you  followed  It  with  the  right?  A.  Yes, 
sir.  Q.  And  you  stood  there  until  the  car 
moved  away?  A.  Yes,  sir.  ♦  •  •  Q.  And 
your  sister  stepped  off  ttehlnd  yon.  did  she? 
A.  Yes.  sir.  Q.  And  from  the  same  place 
In  the  car?  A.  Yes.  sir.  Q.  And  stepped 
to  the  ground,  did  she?  A,  Stepped  as  I 
stepped,  I  guess.  I  don't  know  how  she 
stepped.  Q.  And  she  was  not  Injured?  A. 
No,  sir.  Q.  And  the  ground  tbere  was  of  the 
same  general  formation,  wasn't  It— I  mean  at 
the  platform?  A.  Well,  I  suppose  so.  Sbe 
didn't  step  Just  where  I  did,  because  I  was 
tbere.  you  know.  She  stepped  to  one  side. 
Q.  No,  sbe  stepped  either  to  your  right  or  to 
your  left?  A.  Yes,  sir.  Q.  And  I  say  the 
ground  there  is  of  the  same  general  forma- 
tion? A.  I  guess  It  Is.  It  mightn't  be.  Q. 
Well,  you  saw  It  didn't  you?  A.  When? 
Q.  That  day  you  stepped.  A,  That  day  I 
saw  where  I  was  stepping,  but  I  wasn't  ex- 
amining the  rest,  though.  Q.  Did  yon  or  did 
you  not  say  anything  to  the  conductor?  A. 
I  did  not.  Q.  About  having  stopped  the  car 
at  that  place?  A.  I  did  not.  Q.  Either  be- 
fore or  after  yon  alighted?  A.  No.  sir.  Q. 
And  when  the  car  moved  away  your  sister 
assisted  you?  You  felt  tbat  yon  had  a  pain 
in  your  ankle,  was  it?  A.  No,  sir.  Q. 
Where  was  it~in  the  limb?  A.  In  the  limb 
and  above  the  ankle,  between  the  knee  and 
the  ankle.  Q.  You  felt  that  pain,  and  your 
sister  assisted  yon  in  getting  up  the  rest 
of  the  terrace?  A.  Yes,  sir.  Q.  Is  there 
much  of  a  terrace  there  in  addition  to  that? 
A.  No,  I  say  It  may  be  a  itttie  higher  than 
this  (Indicating).  I  don't  know  just  exactly 
what  it  Is,  but  she  had  to  just  take  hold  of 
me.  Q.  You  are  assuming  that  this  Is  the 
bottom  or  the  rail?  A.  No,  from  the  floor, 
I  should  think,  slanta  np  from  that  point; 
and.  of  course,  you  understand,  In  this  slant- 
ing it  may  appear  to  be  higher  than  In  a 
straight  line.  Q.  Now,  assuming  that  this 
is  the  track  (Indicating)?  A.  Yes,  sir.  Q. 
The  ground  slanted  In  that  direction,  did  it? 
A.  Yes.   Q.  And  It  came  to  a  place  about 
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this  high  from  Oie  tmck?  A.  I  should  think 
tt  'mu  pret^  near  that  Q.  Yon  don't  mean 
that  yoo  st^^ped  to  tiOa  point?  A.  No,  air; 
I  took  what  would  be  a  natural  atep,  and 
then  I  stuped  right  out,  and  then  my 
tCT  had  to  take  me  np  the  rest  of  the  way 
to  the  top  of  thlfl.  •  •  •  Q.  Well,  did 
TOO  Bt^  clear  to  the  top  of  thlt  terrace? 
A.  No,  sir;  I  made  one  step.  Now  It  would 
■eem  to  me  that  my  slater  dragged  me  up 
.two  or  three  steps  before  I  got  to  the  top. 
Q.  Well,  then,  that  wonld  be  about  aS^  feet 
to  get  to  the  top  would  it?  If  yon  stepped 
two  feet  at  a  step,  yon  would  have  to  step 
six  feet  to  get  to  the  top;  or  four  or  six 
feet,  yoo  say,  she  dragged  yon  np7  A.  I 
dont  know.  I  couldn't  tell  you  that.  Q. 
Did  your  left  foot  sl^  when  you  put  It  on 
the  ground  when  you  alighted  from  that 
car?  A.  No,  sir;  the  minute  my  foot 
touched  the  ground  I  felt  this  strange  feel- 
ing right  tlmragh  my  limb.  Q.  Did  you  Jump 
when  yon  got  off  the  car— Jump  forward  on 
your  left  foot  in  any  way?  A.  No,  I  stepped 
Jnat  a  natural  step  stepping  out  of  the  car. 
Q.  And  yon  saw  wh«e  you  were  stepping? 
A.  I  thought  I  saw  where  I  was  stepping. 
Q.  Tou  were  looking  down?  A.  I  was  look- 
ing at  the  place  I  was  going  to  get  out.  Just 
as  X  look  always  when  I  am  stepping  out  of 
a  car.  I  looked  Just  in  the  same  way,  of 
course,  that  we  step  out  of  a  car  generally. 
We  step  light  down  onto  the  street,  if  the 
step  Is  higher  than  the  paved  street  Q. 
This  ttane^  I  understand,  yon  stepped  up  a 
Uttle?  A.  Tes,  sir;  I  had  to  toke  a  step  np. 
Q.  Did  yon  take  hold  of  the  hand  rail  as 
you  got  off,  do  yon  remember?  A.  I  couldn't 
tell  yon  that,  but  I  think  so.  Probalily  I 
did  so.  But,  as  I  say,  about  that  I  couldn't 
be  positiTe.  I  g»ierally  make  a  practice  of 
doing  so.  Q.  But  yon  say  yon  Just  took  one 
step  with  your  left  foot,  and  you  felt  this 
pailn  immedlat^y?  A.  Immediately  that  my 
foot  touched—  Q.  That  your  foot  touched 
the  ground?  A.  As  soon  as  I  got  my  foot 
tbere;" 

Julia  F.  lorncb  gave  this  testimony:  "Q. 
Now,  when  you  walked  out  to  the  rear 
platform  your  ^tex  was  in  advance  of  you? 
A,  Jnst  in  advance.  Q.  Sbe  turned,  and 
walked  down  the  steps,  and  stepped  off? 
A.  Yes,  sir.  Q.  Yon  immediately  stepped  off 
the  car,  too?  A.  To  the  Rtde  of  her.  Q. 
From  the  same  st^  she  had  taken?  A.  Yes. 
Q.  And  stepped  Immediately  to  her  side? 
A.  Tea,  sir.  Q.  Was  the  ground  slanting 
there  also?  A.  Slanting,  yes.  Q.  And  you 
were  not  Injured?  A.  No,  I  was  not  In- 
jured. Q.  As  a  matter  ot  fact,  you  are  a 
little  bit  heavier  tiian  your  sister,  aren't 
you?  A.  I  think  we  were  abont  the  same 
then.  •  •  •  Q.  Neither  of  you  complain- 
ed to  the  conductor  that  he  had  passed  over 
the  crossing,  or  as  to  the  condition  of  the 
ground,  and  neither  of  yon  asked  him  to 
back  the  car  back  to  the  crossing  or  carry 
yoo  m  to  the        crossing,  that  yon  might 


alight  on  the  crossing?  A.  Well,  we  saw  no 
danger  to  getting  off.  Q.  Well,  I  didn't  ask 
you  that  Yon  didn't  do  that  did  you?  A. 
No.  Q.  Yon  walked  out  there  upon  the 
platform,  as  was  your  custom,  and  down  the 
steps,  looked  where  you  were  to  step,  and 
you  stepped  ofC  in  perfect  safety?  A.  Not 
to  perfect  safety,  my  sister  didn't  Q.  Well, 
you  stepped  ott  in  p«fect  safety,  didn't  you? 
A.  I  did,  yes.  Q.  AaA  you  assisted  to  get- 
ting her  1^1  the  terrace?  A.  Yea,  sir.  Q. 
She  walked,  with  your  assistance,  over  to 
the  Onllens'?  A.  She  managed  to  get  there 
with  my  assistance.  Q.  And  she  rematoed 
there  until  about  eight  o'dock  In  the  even- 
tog?  A.  Yes,  sir.   Q.  And  this  accident  oc- 

!  curred  about  twelve,  or  a  lltUe  befWe?  A. 

i  Yea,  we  were  trying  to  restore  her— see 

!  what  we  could  do  tm  her  pain—all  that  time. 

j  Q.  I  didn't  ask  you  a  word  about  that  I 

I  say  the  accident  occurred  about  twelve,  or  a 
Uttle  before  that,  to  the  daytime?  A.  About 

I  that  time;  Just  a  Uttle  before  twelve." 

Michael  B.  Oullen,  who  lived  near  the  lo- 

!  callty,  teatUed:  "Q.  Describe  to  the  Jury  the 
lay  of  that  ground  as  It  was  on  the  2(>th  day 
of  last  April  at  a  potot  16  or  20  feet  west 
of  the  crosstog.  A.  Well,  It  looked  at  that 
time,  on  the  north  track,  that  the  rails  were 
put  to  an  entrenchment  and  left  an  embank- 
ment (Defendant  objecta  as  tocompet»it) 
Mr.  Wright:  Describe  it  as  it  appeared  to 
yon  on  that  day.  The  Ootut:  Not  the  track, 
but  the  ground  on  the  north  side  of  the  track. 
A.  It  looked  as  If,  though  there  was  an  em- 
bankment left  there—  (Defendant  objecte 
that  wltneas  should  stete  the  condition  as 
he  saw  it)  The  (3onrt:  Just  state  as  you  saw 
it  Mr.  Wright:  How  did  It  appear  to  yon? 
A.  How  dU  it  appear  to  me?  Q.  Yes,  was 
there  a  slope  up  from  the  track  or  not?  A. 
Thrae  was  a  slope  up  from  the  track.  Q. 
How  much  slope?  About  how  much?  A. 
Well,  of  course,  as  to  measurement  I  couldnt 
be  very  accurate  about  that;  but  after  yon 
are  about  a  foot  and  a  half  from  the  track 
there  Is  an  elevation.  At  that  time  there 
was  an  elevation  going  up  about  vrell,  I 
should  say  a  foot  and  a  half.  It  looked  to  me, 
and  then  along  a  rough  terrace  of  ground, 
and  then  another  elevation  all  along  there. 
The  Court:  Well,  was  there  a  wagon  road 
on  the  north  side  of  the  track?  A.  Not  a 
wagon  road.  Q.  Couldn't  teams  drive  through 
there?  A.  They  could.  Q.  And  how  wide 
was  this  first  elevation  yon  spoke  ot?  Yon 
say  there  was  a  sort  of  terrace  about  a  foot 
and  a  half  hlgb?  A.  It  appmred  to  be  that 
It  might  not  be  quite  that  much.  Q.  From 
where?  From  the  track?  A.  Not  from  the 
track.  It  didn't  begin  at  the  track.  It  was 
off  a  distance  of  probably  14  to  18  inches 
from  the  track.  Q.  Was  the  ground  level 
off  from  the  track  about  IS  Inches?  A.  The 
ground  was  level  for  about  18  tocbes.  Q. 
Then  the  slope  began?  A.  Then  the  slope 
began.  Q.  For  about  how  far?  A.  Well,  I 
should  Judge  for  about  18  IncLbea   Q,  Then 
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It  was  level  aipaln  was  It?  A.  Level  iwobably 
six  Incbes.  Q.  Sort  of  a  step  then?  A.  Ex- 
actly like  a  step.  Tben  there  would  be  a 
little  mound  beyond  that  again.  Q.  What 
do  you  mean  by  a  mound?  A.  As  If  day  was 
thrown  np  on  top  of  It.  Q.  Was  It  like  a 
terrace?  A.  Something  on  that  order." 

Mary  Cnllen  said:  "Q.  Just  describe  that 
crossing  thne^  A.  Directly  west  of  the 
street,  where  we  generally  get  off.  there 
seems  to  be— X  would  call  It— a  slight  hill, 
an  elevation,  or  an  embankment,  rather 
rough  and  uneven  on  the  surface  and  sloping 
side.  It  begins  to  slope  very  close  to  the 
car  tracks  on  the  north.'* 

JTames  H.  HcNamara  said:  "Q.  Do  you 
know  about  the  height  of  the  car  steps  above 
the  track— the  cars  that  run  along  there? 
A.  They  are  about  18  Inches  above  the  track, 
and  the  edge  of  the  step  Is  out  about  18  In- 
ches  over  the  track— 14  to  1&  Q.  W^l,  now, 
I  want  to  ask  you  this:  Suppose  a  person 
steps  off  of  that  car,  and  takes  a  step  of 
about  two  feet,  say,  pats  fals  foot  on  the 
ground,  would  the  ground  that  he  put  his 
foot  on  be  on  the  same  level  as  the  step,  say 
at  a  point  15  feet  from  the  crossing?  A. 
Why,  a  person  stepping  off  the  car  step  on- 
to the  gnnmd  would  step  almost  straight 
out  because  the  ground  rises  and  catches 
their  step.  Q.  Then  where  he  would  put  his 
foot  would  be  Just  about  on  a  level  with  the 
step?  A.  About  on  a  level  with  the  step- 
about  18  Inches  above  the  track.  Q.  You 
Just  said  that  the  step,  I  believe,  was  IS 
Inches  above  the  track?  A.  Yes,  air.  Q. 
Now,  take  It  20  feet  west,  how  would  It  be? 
There  It  would  be  a  little  lower,  as  I  under- 
stand, according  to  your  testimony?  A.  At 
20  feet  the  step  would  be  shorter  a  person 
wonld  have  to  take  to  reach  the  bank,  be- 
cause the  bank  Is  steeper,  and  hence  nearer 
to  the  Bt^.  The  lower  the  ground  Is,  the 
further  you  have  to  step  from  the  track— 
from  the  step  of  the  car  down.  Q.  Well, 
would  a  i>erson  stepping  off  from  a  car  a 
step  of  about  two  feet— would  his  foot .  be 
placed  on  ground  that  was  lower  than  the 
step,  or  on  ground  that  was  higher  than 
the  step?  A.  No;  it  would  be  placed  on 
ground  that  was  higher,  because  It  Is  In- 
clined all  the  way  from  the  car  track  up 
the  bank,  and,  no  matter  where  yon  step  on 
the  bank,  you  w'c^ild  be  stepp''  V  on  the  same 
Incline." 

Plaintiff  got  a  verdict  and  the  defendant 
appealed. 

Opinion. 

The  plaintiff  was  hurt  In  stepidng  from  one 
of  the  defendant's  trolley  can  Sunday,  April 
20,  1902.  Plaintiff  and  her  ststsr.  Miss  Jnlla 
F.  Lynch,  bad  attended  chnndi  that  momli^, 
and  afterwards  taken  passage  on  a  west- 
bound Cass  avenne  car  to  be  carried  to 
BuclU  aventie.  They  signaled  by  ringing 
the  bell  before  reaching  the  place  where  thegr 
wished  to  get  off,  which  was  the  west  cross- 
ing of  tbB  Intersection  of  St  XjouIs  and 


Euclid  avenues.  But  Instead  of  the  car 
stopping  at  the  crossing  as  usual,  It  moved 
past  it  and  stopped  so  that  the  rear  plat- 
form was  about  15  feet  further  west  After 
It  had  stopped,  plaintiff's  sister  and  another 
lady  passenger  got  off  safely,  bnt  when  plain- 
tiff stepped  off  she  was  instantly  seized  with 
a  severe  pain  In  her  left  leg,  which  trans- 
fixed her  for  a  few  moments  on  the  spot 
where  she  stepped,  and  caused  her  to  suffer 
for  several  weeks.  The  evidence  as  to  what 
her  Injury  was  Is  Indefinite,  but  we  gather 
that  she  wrenched  or  sprained  the  musdes 
of  her  1^  between  the  ankle  and  the  knee. 

The  charges  of  negligence  against  the  tran- 
sit company  are  that  the  car  crew  failed  to 
heed  plaintiff's  signal  to  stop  at  the  cross- 
log  on  the  west  side  of  Euclid  avenue,  and 
Instead  ran  past  the  crossing,  and  stopped 
the  car  at  a  place  where  they  knew  It  was 
dangerous  to  alight  The  place  Is  averred 
to  have  been  a  bank  of  earth,  which  subject- 
ed plaintiff  to  a  great  effort  and  strain  In 
stepping  from  the  platform  of  the  car  to 
the  ground;  but  all  the  evidence  went  to 
disprove  that  averment  It  Is  difficult  to  de- 
scribe the  spot  80  as  to  convey  an  accurate 
Impres^on,  and  we  must  refer  to  the  tes- 
timony which  accompanies  this  opinion,  from 
which  the  reader  is  likely  to  form  an  ap- 
proximately true  Image.  Some  photographs 
were  introduced  In  evidence,  which  exactly 
portray  to  the  eye  the  configuration  ot  the 
ground.  The  street  was  unmade  there,  and 
a  low  embankment  of  easy  grade  extended 
from  the  railway  track  to  a  tovel  some  six 
or  seven  feet  away.  Hie  embankment  is 
spoken  of  by  the  witnesses  as  a  terrace,  but 
It  was  no  terrace  in  tbe  proper  sense  of  the 
word.  At  the  point  where  the  plaintiff  got 
off  there  was  a  sort  of  rough  shelf  or  step 
formed  in  the  side  of  tbe  slope,  and  a  person 
stepping  from  the  car  step  would  naturally 
and  easily  put  his  foot  down  on  a  nearly 
horizontal,  but  not  entirely  smooth,  surface. 
The  plaintiff  and  her  Bister,  both  of  whom 
testified  with  praiseworthy  candor,  said  tbe 
spot  looked  to  them  to  be  perfectly  safe. 

The  omission  of  Qie  carmen  to  stop  tbe 
car  at  the  crossing  was  not  tbe  proximate 
cause  of  the  Injury  to  the  plaintiff,  because, 
while  maybe  the  accident  would  not  have 
happened  If  that  had  been  done,  passengers 
are  constantly  let  off  cars  at  otber  places 
than  street  crosdngs  without  harmful  con- 
sequences. Host  other  iKirtlons  of  streets 
are  as  safe  to  ellgbt  on  as  crossings,  and 
varieties  of  cars  are  constantly  being  used 
which  permit  passengers  to  board  and  alight 
anywhere  along  one  side  of  a  car,  which,  of 
course,  contemplates  their  doing  so  away 
from  crossings.  Tbwe  Is  an  ordinance  of  tbe 
city  of  St  Louis  requiring  cars  to  stop  at 
crossings  for  the  convenience  of  the  pabllc 
in  getting  on  and  off,  but  this  ordinance  was 
not  counted  on  or  put  In  erldence;  and.  If 
it  bad  been,  we  apprehend  the  question  of 
plalntltPS' responslblU^  would  still  turn  on 
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whether  the  place  where  the  car  stopped  was 
a  safe  one  for  ailghtli^.  What  a  street  rail- 
way company  or  other  carrier  la  bound,  by 
law  to  do  In  dlschai^g  passengers  from  a 
T^cle  Is  to  nse  high  care  to  s^ect  a  safe 
landing  place,  and  In  other  wayi  to  endeavor 
to  land  them  safely. 

The  plTot  of  the  case  Is  whethv  there  was 
evidence  from  which  the  jury  conld  rightly 
dednce  the  inference  that  the  place  where 
plaintiff  was  discharged  was  unsafe,  or  that 
defendant  ought  to  have  foreseen  there  was 
danger  of  an  accident  If  she  was  discharged 
there.  She  was  willing  to  get  off  at  that 
point,  and  waived  the  Inconvenience  Incident 
to  being  carried  past  the  crossing.  The  spot 
where  she  stepped  to  the  ground  appears  to 
have  been  as  safe  as  the  crossing  itself,  or 
safer;  for.  Instead  of  a  downward  step,  she 
had  to  take  a  horizontal  one.  The  time  was 
just  after  noon,  when  every  feature  of  the 
ground  was  visible.  One  may  slip  or  wrench 
a  muscle  by  stepping  on  a  slightly  uneven 
surface,  small  iwbble,  or  other  body  In  the 
street  at  any  point;  but  the  occurrence  of 
such  an  accident  does  not  necessarily  au- 
thorize an  Inference  of  negligence  on  the 
part  of  any  one.  Henry  v.  Ry.  Co.,  113  Mo. 
525,  21  S.  W.  214;  Ward  v.  Andrews,  8  Mo. 
App.  275.  And  the  particular  accident  un- 
der Investigation  presents  no  characteristic 
which  bespeaks  either  that  the  defendant 
was  negligent  In  selecting  a  landing  place 
for  the  platntlfF,  or  even  that  the  place  se- 
lected was  unfit  The  occurrence  rather  falls 
In  the  category  of  pure  accidents,  for  which, 
as  human  km  cannot  embrace  them,  nobody 
Is  to  blame.  Blame  for  an  accident  attaches 
(mly  when  It  was  one  to  be  foreseen  and 
averted  by  the  exercise  of  the  degree  or 
quantum  of  care  which  the  law  exacted  of 
the  parties  concerned  In  the  situation  and  re- 
lationship they  were  In  at  the  time.  Fuchs 
V.  St.  Louis,  167  Mo,  620,  67  S.  W.  610,  57 
U  B.  A.  136;  Sullivan  v.  By.  Co.,  133  Mo.  1, 
34  S.  W.  666,  82  L.  B.  A.  167;  Bowen  T. 
Ry.  Co.,  95  Mo.  268,  8  S.  W.  230;  Waller  v. 
Ry.  Co.,  5ft  Mo.  App.  410;  Banks  v.  Ry.  Co., 
40  Mo.  App.  4SS.  In  this  case  the  law  Im- 
posed on  the  car  crew  the  duly  of  exercising 
that  high  vigilance  to  prevent  Injury  to  the 
plaintiff  which  very  cautious  railway  men 
are  wont  to  exercise.  If  the  place  chosen 
for  the  plaintiff  to  land  was  safe,  the  carmen 
fully  perfcHined  their  duty,  high  though  It 
was.  As  indicated,  the  fact  that  plaintiff 
got  hurt  as  she  did  does  not  by  Itself  Justify 
the  conclusion  that  the  place  was  unsafe. 
The  Injury  was  a  singular  one,  and  Is  really 
unaccounted  for  by  the  evidence.  If  due  to 
the  nnevenness  of  the  ground  where  she 
stepped,  the  risk  was  of  a  trlfllo^  character, 
aud  no  greater  than  is  constantly  encounter- 
*d  with  impunity  by  multitudes  of  men  ev- 
ery day.  In  some  way  she  sprained  her  foot 
or  leg  severely  as  she  stepped  from  the  car; 
but  there  was  nothing  about  the  place  where 
4he  alli^ted  which  suggested  to  ber,  or  any 


one  who  saw  It,  that  an  Injury  was  likely  to 
happen  in  getting  off  th^e.  She  testified 
she  saw  no  danger;  that  she  took  an  easy, 
natural  step,  nearly  straight  out  from  the 
lowest  step  of  the  car,  and  that  the  instant 
she  put  her  foot  on  the  ground  a  violent  pain 
struck  her.  Her  sister  testified  the  same 
way  ccmceming  the  apparent  safety  of  the 
place;  and  all  the  testimony  shows  there 
was  no  risk,  or  even  the  least  difficulty,  in 
getting  off  a  car  there.  The  accident  thus 
plainly  presents  Itself  as  the  result  of  pure 
chance.  Into  which  no  blamable  human  agen- 
cy entered  as  an  active  cause.  The  defend- 
ant cannot  be  held  answerable  from  the  fact 
that  plaintiff  got  hurt  In  leaving  Its  car  while 
the  car  was  standing  at  a  safe  place,  al- 
though that  place  was  a  short  distance  from 
the  one  where  passengers  usually  alighted. 
There  was  no  tie  of  causation  between  the 
plaintiff's  Injury  and  any  negligence  of  de- 
fendant, no  negligence  of  the  defendant  be- 
ing shown.  The  defendant,  or  other  carrier, 
should  not  be  the  least  remiss  in  the  choice 
of  landing  places,  and  cannot  lawfully  be. 
It  must  choose  them  with  great  care;  and, 
where  tbere  is  an  embankment  en*  other  sur- 
face fault  which  enhances  the  peril  of  alight- 
ing, the  place  Is  an  improper  one  to  dis- 
cbarge a  passenger.  But  a  careful  study  of 
the  evidence  in  the  present  case  discloses 
nothing  tending  to  prove  that  the  bank  oS 
dirt  on  which  plaintiff  stepped  presented  any 
perceivable  difficulty  or  hazard. 

The  facts  before  us  are  like  those  In  Con- 
way V.  Lewistown,  etc.,  By.  Co.,  00  Me.  109, 
38  Ati.  110,  which  was  to  recover  damages 
for  a  broken  ankle,  the  Injury  having  been 
caused  by  stepping  on  a  loose  stone  In  get- 
ting off  a  street  car.  In  that  case,  as  In  this 
one,  the  assignments  of  negligence  against 
the  defendant  were  running  the  car  past  the 
crossing  and  stopping  it  at  an  unsafe  place; 
that  plaintiff  complained  In  her  testimony  of 
a  slight  ditch  or  depression  In  the  ground 
where  she  got  off,  but  the  excavation  was 
not  dangerous,  nor  the  step  she  had  to  take 
In  leaving  the  car  long  or  difficult  The  opin- 
ion said,  assuming  her  description  of  the 
place  to  be  accurate,  that  there  was  a  fail- 
ure to  establish  liability  on  the  part  of  the 
defendant,  sii;ice  neglect  to  stop  the  car  pre- 
cisely at  the  "osslng  was  -^t  culpable,  nor 
was  the  plac»  '  of  .allghO;  »  difficult  and 
unsuitable  ns  ^o  render  .l  actionable  negli- 
gence to  perm  a  vigorous  young  woman  to 
get  off  there,  ''urther,  that  her  Injury  was 
not  the  probable  or  ordinary  result  of  stop- 
ping at  that  particular  point,  but  was  du« 
to  an  event  which  conld  not  have  beea  an- 
ticipated. 

As  we  find  no  evidence  which  has  a  ten- 
dency to  prove  the  defendant's  servants  were 
guilty  of  any  negligent  act  In  their  conduct 
toward  the  plaintiff,  the  Judgm«it  la  re- 
versed. 

BLAND,  P.  J.,  and  BEYBURN.  J.,  eoncor. 
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ASH  ft  GBNTRY  t.  CITT  OF  INDBPONIV 

ENCB.* 

(Conrt  ttf  Appeals  at  Kanaaa  Clt^t  Uo.  Febb 

28,  1903.) 

HimnnPAL  corporation— brbaoh  or  com- 

TRACT-CAD8H  OF  ACTTON— LIMITATIONS. 

1.  A  cause  of  action  against  a  city  for  failure 
to  properly  assesB  damages  to  property,  by  rea- 
son of  wnlch  plaintiffs  were  preTented  By  in- 
junction from  completing  a  contract  for  im- 

Jrorements  for  the  city  and  receiving  i>ay  there- 
or,  accmea  so  that  limitations  commence  to 
run  at  least  from  the  time  when  plaintiffs  were 
□oti&ed  by  the  injunction  of  the  City's  failure 
in  precedent  performance. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  W.  Henry,  Judge. 

Action  by  Ash  &  Gentry  against  the  dty 
of  Independence.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed. 

Paxton  &  Bose  and  W.  S.  Flonmc^,  for 
appellant  L.  A  Langblln,  tor  re^ondmts. 

ELLISON,  J.  PlalntUTs  were  contractors 
hi  certain  street  improvements  in  the  city 
of  Independence.  After  having  done  a  large 
part  of  the  work,  they  were  prohibited  by 
an  Injunction  obtained  by  a  property  holder 
from  going  on  therewith,  on  the  ground  that 
the  dty  had  not  had  assessed  the  damages 
and  benefits  caused  by  said  improvement, 
as  required  by  law.  The  plaintiffs  were  thus 
prevented  from  completing  the  work.  Tax 
bills  were  afterwards  Issued  to  plaintiffs  for 
the  work  done,  and  these  were  declared  In- 
valid on  two  grounds— one,  that  the  city 
levied  the  tax  upon  only  a  part  of  the  prop- 
perty  abutting  upon  the  street  improved;  and 
the  other,  that  the  whole  work  had  not  been 
completed.  City  of  Independence  Gates, 
110  Mo.  874,  19  8.  W.  72a  The  plaintiffs 
brought  the  present  action  against  the  dty 
for  damages  on  the  ground  that,  by  the  fault 
of  the  city  In  not  having  the  damages  as- 
sessed, they  were  prevented  from  complet- 
ing the  work,  and  were  thereby  deprived  of 
valid  tax  bllla  On  a  trlai.  Judgment  was 
given  for  the  dty,  and  plaintiffs  appealed 
the  case  to  the  Supreme  Court,  where  It  was 
transferred  to  this  conrt  146  Mo.  120,  46  S. 
W.  749.  That  result  was  reversed  In  this 
conrt,  and  the  cause  remanded  for  new  trial; 
this  court  boldlDg  the  dty  liable  on  the  case 
there  presented.  Ash  &  Gentry  t.  Independ- 
ence, 79  Mo.  App.  70.  On'a  retrial  an  amend- 
ed answer  was  filed,  In  which,  among  other 
defenses^  the  statute  of  limitations  was  plead- 
ed, and  B  constitutional  question  was  at- 
tempted to  be  raised.  Plaintiffs  obtained 
Judgment  for  damages,  and  defendant  ap- 
pealed to  the  Supreme  Court,  and  that  court, 
being  of  the  opinion  that  there  was  no  con- 
stitutional question  presented,  transferred  the 
case  here. 

These  facts  appear  on  the  qnestlon  of 
limitation:  The  contract  for  the  Improve- 
ment was  made      these  plaintiffs  August 
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8,  1887.  By  its  terms,  work  was  to  be  be- 
gun within  10  days  thereafter,  and  was  to 
be  completed  within  20  days  after  that,  vis., 
Seqptember  7,  1887.  Time  was  stipnlated  as 
a  condition  of  the  contract  The  Injunction 
which  stopped  plaintiffs  from  work  was  issued 
September  17,  1887,  and  was  made  perpetual 
March  It!,  1888.  This  action  was  begun  more 
than  five  years  thereafter,  to  wit  on  March 
26, 1893.  We  determined  hi  the  case  of  Brady 
v.  St  Joseph,  84  Mo.  App.  399,  that  the  five- 
year  period  of  UmltatlonB  applied  to  a  case 
of  the  kind  before  us.  The  qnestlon  then 
Is,  when  did  plaintiffs*  cause  of  action  accrue 
against  the  defendant  dty?  It  accrued  on 
the  first  day  that  plalntUTs  might  have  In- 
stituted their  action.  The  contract  was  that 
plaintiffs  should  make  full  performance  by 
September  7,  1887.  That  Implied  that  de- 
fendant would,  perform  all  duties  on  Its  part 
necessary  as  a  prerequisite  to  plaintiffs*  per- 
formance. So  soon,  therefore,  as  defendant's 
act  of  omission  In  falling  to  have  damages 
and  benefits  assessed  necessarily  prevented 
plaintiffs  from  performance  within  the  time 
they  were  bound  to  perform,  they  bad  a  rli^t 
to  abandon  it  and  look  to  defendant  for  con- 
sequent damages.  They  were  not  bound  to 
wait  further.  They  were  not  bound  to  put 
up  with  either  defendant's  caprice  or  Indif- 
ferent neglect.  If  they  were,  how  long  must 
they  wait  before  their  right  to  sue  would 
come  about?  It  is  not  pretended  that  de- 
fendant complied  with  Its  duty  to  plaintiffs 
in  the  respect  referred  to,  and  the  case  shows 
that  an  injunction  put  an  end  to  the  work 
on  that  account;  and  though  tiie  work,  with 
the  apparent  acqulesence  of  all  concerned, 
proceeded  from  September  7th,  the  contract 
date  for  its  completion,  until  September  17th, 
the  date  of  the  injunction,  yet  at  that  date, 
at  least,  defendant's  vrrongful  omission  be- 
came effective  in  stopping  plaintiffs'  perform- 
ance. And  It  then,  at  least,  became  known 
to  plaintiffs  that  defendant  bad  Itself  aban- 
doned the  contract  by  falling  in  precedent 
performance  on  Its  part.  The  facts  existed 
at  that  time  to  complete  plaintiffs'  cause 
of  action,  and  from  that  time  the  statute  be- 
gan to  mn.  It  follows  that  plaintiffs'  action 
Is  barred  by  the  statute. 

Plaintiffs  contend  that  the  city  had  a 
reasonable  time  in  which  to  perform  the  duty 
of  having  an  assessment  of  damages  and 
benefits.  This  contention  Is  aniswered  in 
what  we  have  already  said  of  the  contrad. 

The  further  contention  Is  made  that  de- 
fendant by  Its  conduct,  was  estopped  from 
setting  op  the  statute  of  limitations.  It  Is 
snflldent  to  say  of  this  that  no  such  Issue 
was  made  by  the  pleadings  In  the  trial  conrt 

The  Judgment  Is  reversed.  All  concnr. 

On  Rehearing. 

(Nov.  9.  1903.) 

BROADDTJS,  J.  An  opinion  was  delivered 
In  this  case  on  the  2d  of  February,  1903.  A 
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motion  for  rebeflring  was  sostalned,  and  the 
cause  resnbmltted  at  the  October  term  of  the 
same  year.  After  recontideratlon,  we  are 
of  the  opinion  that  the  first  holding  was 
right  The  rule  In  Heman  t.  Gllllam  (Mo. 
Sup.)  71  S.  W.  163,  afterwards  followed  In 
Sparks  T.  Villa  Bosa  Land  Co.  (Mo.  Ai^.) 
74  S.  W.  120,  which  plaintiff  insists  govema 
In  this  case,  we  do  not  believe  has  any  ap- 
plication whateTer.  In  each  one  of  those 
cnses  the  controTersy  was  between  the  con-' 
tractor  and  the  landowner,  and  no  reference 
was  made  to  the  statute  of  limitations.  The 
former  opinion  In  this  case  Is  therefore  adopt- 
ed, and  the  cause  reTersed.   An  concur 


DERGB  at  aL  T.  HIU^  et  al. 

(Court  of  Appeals  at  Kansas  City,  Mo.  Mot. 

23.  1903.) 

BSTATS8  OF  DBCBDENTS  —  RBHAINDBR  IN 
HOMB8TBAD— LIADILITT  FOR  DBBTS— FAII<- 
VRB  TO  mFORCB  LUBZUTT-rADIUiaBTRA- 
TOB  DB  BONIS  NON. 

1.  The  estate  in  remainder  In  a  homestead  is 
■abject  to  sale  dorlne  administration  for  ties 
payment  of  claims  against  the  estate. 

2.  Whoe  tea  14  years  the  credttors  of  a  de- 
cedent's estate,  knowina  tliat  there  was  a  de- 
fidencT  of  assets,  pemutted  the  administrators 
to  neglect  to  sell  the  estate  in  remainder  In  the 
Ikomestead,  and  made  no  protest  on  flnai  settle- 
mmt  of  the  estate,  they  could  not  obtain  the 
appointment  of  an  admlniatrator  de  bonis  Don 
for  the  pnrp<me  of  selling  inch  estate. 

3.  Laws  loos,  p.  02,  proTidlng  that  If.  after 
final  settlement  (tf  an  estate,  assets  be  discoT- 
ered,  letters  of  administration  of  such  assets 
■liall  be  panted  to  those  to  whom  administra- 
tion woold  haTe  been  granted  If  the  original 
letters  bad  not  been  obtained,  did  not  warrant 
the  appointment  of  an  administrator  de  bonie 
non  to  seU  the  estate  In  remainder  in  the  home- 
steed,  there  having  been  no  assets  '^corered." 

Appeal  from  Olrcolt  Oourt,  Budianan 
County;  Henry  BL  Barney,  Judge. 

Application  by  A.  De^  and  others 
against  JetTeraou  Hill  and  others  for  the  ap- 
pointment o£  an  aOmlnlstiator  de  bonla  non 
of  the  estate  of  Thomas  Hill,  deceased. 
Vnm  a  Judgmrat  of  the  circuit  court  affirm- 
ing a  Judgment  of  the  probate  oourt  denying 
the  application,  applicants  appeal  Affirm- 
ed. 

B.  L.  Spencer  and  Wro.  Utx,  for  appel- 
lants. W.  B.  Morris  and  Joa^h  Norton,  for 
reapondenti. 

ELLISON.  J.  Tills  proceeding  Is  an  ap> 
plication  by  creditors  fbr  the  appointment  of 
an  administrator  de  bonla  non  of  the  estate 
of  Thomas  Hill,  deceased.  The  probate 
court  and  the  drcnlt  court,  on  appeal,  de- 
nied tlie  application,  and  the  applicants  have 
brought  the  case  here. 

It  appears  that  Hill  died  in  1888,  ieaving 
a  widow  and  eliildren  and  both  real  and  per- 
Nonal  property.  Tbe  real  estate  oonsiBted 
of  4fil  acres  of  land,  and  the  personalty 

f  X.  See  BKMiutois  aaA  AOmlalitraton.  VOL  1^ 
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amounted  to  more  than  $4,000  in  value.  Let- 
ters of  admlnlBtratlon  were  taken  out  in 
September,  1888,  and  demands  amounting  to 
more  than  $8,000  were  allowed  within  two 
years.  These  demands  being  far  in  excess 
of  tbe  personal  estate,  the  probate  court,  on 
August  4,  1890,  ordered  the  administrators 
to  take  charge  of  and  rent  the  real  estate. 
A  few  days  thereafter  the  administrators 
presented  their  petition  to  that  court  for  an 
order  of  sale  of  the  real  estate,  and  on  the 
same  day  the  widow  asked  that  her  home- 
stead therein  be  set  off.  Tbe  homestead 
was  duly  set  otC  January  15,  1891,  amount- 
ing to  77  acres  of  the  land.  On  February 
16,  1881,  tbe  court  ordered  the  real  estate 
sold,  including  the  remainder  in  the  77-acre 
homestead.  Diiferent  parts  of  tbe  land  were 
sold  at  different  times,  there  being  nine  re- 
newal orders  of  sale,  until  all  was  sold  save 
tbe  remainder  in  tbe  homestead.  The  pro- 
ceeds of  sales  were  applied  on  claims  against 
the  estate.  Finally,  on  due  notice  given,  the 
administrators  made  final  settlement,  which 
was  approved  March  6,  1899,  and  they  were 
ordered  to  distribute  the  money  remaining  in 
their  hands  to  the  creditors  and  take  vouch- 
ers, when  in  August,  1902,  14  years  after  the 
beginning  of  administration,  they  were  dis- 
charged. The  appointment  of  an  adminis- 
trator de  bonis  non  Is  sought  for  tbe  purpose 
of  now  subjecting  to  sale  the  estate  in  re- 
mainder of  the  homestead. 

We  entertain  no  doubt  of  tbe  correctness 
of  the  xuling  of  the  trial  court  It  is  now 
sought  to  have  what  may  be  termed  a  new 
administration  of  the  estate  to  do  that  which 
was,  without  cause  or  excuse,  left  undone 
In  the  original  administration.  The  estate 
in  remainder  In  tbe  homestead  of  the  widow 
was  subject  to  sale  during  tbe  whole  course 
of  the  former  administration  (Keene  v.  Wy- 
att.  160  Mo.  1,  60  S.  W.  1037,  63  S.  W.  116), 
and  it  was  in  fact  ordered  to  be  sold.  Te^ 
during  a  course  of  14  years,  with  a  full 
knowledge  of  a  deficiency  of  assets,  these 
creditors  permitted  tbe  administrators  to 
neglect  its  sale,  and  stood  by,  without  ap- 
peal or  protest,  when  final  settlement  was 
made  of  the  estate.  They  bad  means  of 
forcing  then  what  they  vainly  seek  to  have 
done  now.  To  permit  an  order  of  sale  to  be 
made  now  (which  is  the  ultimate  object  of 
this  proceeding^  should  not  be  allowed. 
Gunby  V.  Brown,  86  Mo.  253. 

The  point  bas  been  made  that  tbe  propert7 
now  sought  to  be  subjected  to  the  payment 
of  debts  was  In  the  former  administration- 
was  administered  upon— and,  in  consequence, 
its  liability  to  diaturbance  by  administra- 
tion de  bonis  non  was  ended  and  closed  with 
the  Judgment  of  final  settlement  duly  ren- 
dered and  unappealed  from.  Authorities 
thought  to  be  applicable  have  been  cited 
by  each  party.  But,  In  the  view  we  have 
taken  above,  it  is  not  necessary  to  pass  on 
tliat  question. 

2.  It  la  Bivsested  by  the  arollcanta  tibat 
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tbe  recent  Laws  of  1903,  p.  S2,  entitle  them 
to  maintain  this  proceeding.  That  law 
reada  aa  follows:  "If  all  the  execntors  or  ad- 
ministrators of  an  estate  die  or  resign,  or 
their  letters  be  revoked,  or  after  final  settle- 
ment of  an  estate  la  had  and  the  executor  or 
administrator  has  been  dlacharged,  nnadmin- 
Istered  assets  of  the  estate  be  discoTered  aft- 
er such  final  discharge  and  there  are  unpaid 
allowed  demands  against  said  estate,  in 
cases  not  otherwise  provided  for,  letters  of 
administration  of  the  goods  remaining  un- 
admlnlstered  shall  be  granted  to  those  to 
whom  adminlatratlon  would  have  been  grant- 
ed If  the  original  letters  had  not  been  obtain- 
ed; and  the  administrator  shall  perform  the 
Uke  duties  and  incur  tbe  like  llabilitlea  as  the 
former  executors  or  administrators."  That 
statute  refea^  to  assets  discovered  after  final 
settlement.  In  this  case  there  were  no  as- 
sets afterwards  found.  The  homestead  was 
administered  upon.  It  was  set  off  to  the 
widow,  and  the  remainder  was  ordered  to  be 
Bold,  as  above  set  out.  There  is  no  reason  in 
calling  it  an  after-dlscovwed  asset,  and  no 
room  exlfti  for  tbe  application  of  the  stat- 
ute. 

The  Judgment  Is  affirmed.  All  concur. 


WABASH  R.  00.  v.  BOWRING  et  al. 
(Coort  of  Appeals  at  Kansas  Olty,  Ma  March 
2.  1908.) 

BZBHPTIONS— RIGHT    TO  CUIH— BQUITABLB 
SBT-OPF-CROSS-JTJDOMBNTS 
— ASSIONMBNT. 

1.  The  exemption  by  Rev.  St.  1899.  S  81S9, 
of  a  certain  number  of  hogs,  sbeep,  and  cows  to 
the  head  of  a  family,  is  for  the  purpose  of  fur- 
oisbiiie  food,  and  does  not  cover  a  hog  chie6y 
valuable  ana  used  for  exhibitions  on  aoeonnt  of 
its  great  size. 

2.  Tbe  right  given  the  head  of  a.  family  by 
Bev.  St.  1899,  f  8162.  to  claim  any  property  to 
a  certain  value  as  exempt.  In  lieu  of  articles 
specifiCBlly  exempt,  Is  personal  to  him,  and, 
having  assigned  a  Judgment  without  making 
such  claim,  the  assignee  cannot  make  it. 

8.  Equity  will  set  off  plaintiff's  Judgment 
against  defendant's,  plaintiff's  being  prior  to  de* 
fendant's,  and  for  costs,  in  an  action  on  the 
same  cause  of  action,  and  defendant  being  in- 
solvent 

4.  Plaintiff's  right  to  have  his  Judgment 
against  defendant  set  off  against  defendant's 
judtnnent  against  plaintiff  is  not  affecied  by  de- 
fendant's equitable  assignment  of  half  of  his 
judgment,  plaintiff  not  assenting  thereto,  or  by 
his  assignment  of  ail  of  it,  tbe  assignee  taking 
with  knowledge  of  plaintiff's  prior  judgment. 

Appeal  from  drcutt  Court,  Johnson  Coun- 
ty; Wm.  li.  Jarrott,  Juc^ 

Suit  the  Wabash  Railroad  Company 
against  A.  P.  Bo  wring  and  others.  Judg- 
ment for  defendants.  Plalntifl  ai^iealB.  Re- 
versed, 

Oeoige  S.  Grover,  for  appeUant  Chaa.  B. 
Morrow,  tor  respondents, 

BLLISON.  J.  This  Is  a  proceeding  in  eq- 
olty  whereby  the  plaintiff  seeks  to  have  Its 
Judgmoit  against  defendant  Bowrlng  set  off 


against  his  Judgment  against  plalnUC  The 
trial  court  refused  plaintiff's  prayer,  and  It 
duly  appealed  to  this  court 

Tbe  case  has  a  lengthy  history.  It  has 
been  twice  before  in  this  court  Bo  wring 
sued  the  plalntifl  railway  company  In  ClaV 
county  for  negligence  in  killing  a  bog  own- 
ed by  him  of  enormous  size,  alleged  to  weigh 
1,600  pounds,  and  to  be  of  the  value  of  $1,- 
SOO.  After  one  or  two  trials  without  result 
'be  failed  in  the  trial  court,  and  on  appeal 
here  the  Judgment  was  reversed  and  tbe 
cause  remanded.  77  Mo.  App.  260.  At  tbe 
next  trial  the  defendant  (Bowrlng)  dismissed 
hla  case  at  the  close  of  tbe  evidence,  and 
Judgment  was  rendered  against  him  In  this 
plaintiff's  favor  for  costs  amounting  to  $361.- 
18.  Execution  was  issued  against  him  for 
such  costs,  and  returned  nulla  bona.  This 
plaintiff  was  then  compelled  to  pay  and  did 
pay  said  sum.  Defendant  (Bowrlng)  after- 
wards brought  a  new  suit  in  Jackson  coun- 
ty, alleging  "tiiat  on  the  14th  day  of  Sep- 
tember, 1896,  plaintiff  was  the  owner  of  an 
exceedingly  valuable  animal  of  the  swine 
q;>ecles.  Said  animal  was  three  years  of  age, 
and  was  about  the  weight  of  1,600  pounds, 
measured  7  feet  and  9  Inches  in  length,  and 
7  feet  6  Inches  around  tbe  girth,  and  was 
42  inches  in  height  Said  animal  was  used 
by  plaintiff  for  exhibiting  In  covered  tent 
at  fairs  and  other  public  assemblies  for  profit 
and  gain,  and  for  the  purposes  so  used,  and 
by  reason  of  its  enormous  size  and  educa- 
tion, was  of  the  reasonable  value  of  fifteen 
j  hundred  dollars,  all  of  which  defendant  had 
I  full  knowledge."  A  change  of  venue  was 
!  taken  to  Johnson  county,  where  In  March, 
I  1900,  plaintiff  obtained  Judgment  for  1225  as 
I  the  value  of  the  hog,  which  he  immediately 
I  assigned  to  defendants  Hollls  and  Houts. 
I  This  Judgment  was  affirmed  In  this  court. 

90  Mo.  App.  324.   Tbe  parties  were  thus  left 
[  each  with  a  Judgment  against  the  other. 
;  Plalntifl  then  Instituted  this  proceeding  for 
j  the  purpose  stated  at  the  outset 
j     At  the  trial  It  was  shown,  among  other 
I  things,  that  Bowrlng  was  the  head  of  a  fam- 
;  ily,  and  that  he  had  no  property.   It  was 
;  further  shown  that  he  gave  written  notice 
!  of  claim  to  the  sheriff  of  Johnson  county, 
!  Jantiary  11,  1902  (about  two  years  after  ob- 
taining his  Judgment  In  Johnson  county  and 
assigning  it  to  Hollls  and  Houts),  to  the 
I  Judgment  aa  selected  by  him  lu  lien  of  other 
property,  he  having  none  other. 

Tbe  ground  upon  which  defendants  seek 
to  sustain  the  Judgment  of  the  trial  court 
is  that  the  hog  was  specifically  exempt  from 
execution  against,  defendant  Bowrlng  under 
section  3169,  Rev.  St  1899,  which,  in  the 
first  and  second  division  thereof,  exempts  the 
following  property  when  owned  by  tbe  head 
of  a  family:  "First  ten  head  of  choice  h<^ 
ten  head  of  choice  sbeep  and  the  produet 
thereof  in  wool,  yam  or  cloth,  two  cows  and 
calves,  two  plows,  one  ax,  one  hoe  and  one 
set  of  plow  gears,  and  all  necessary  farm  Im* 
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plemeote  fm  fl»  use  of  one  man;  second, 
two  work  animals,  and  feed  of  the  value 
of  twenty-five  dollars  for  the  stock  above  ex- 
empted." The  statute,  In  a  subseqaent  sec- 
tion ^62),  then  permits  the  claimant,  at  his 
election,  to  select,  In  Ueu  of  the  property 
mentioned  In  these  two  divisions,  any  other 
pn^porly,  not  exceeding  In  valot  the  mun  of 
1300. 

The  claim  la  that  a  hog,  being  specifically 
eKmpt  and  being  the  only  property  owned 
by  a  debtor.  Is  exempt  without  the  neces- 
sity of  selection  by  the  debtor;  and  that,  be- 
ing exempt,  it  conld  be  sold  without  becom- 
ing subject  to  execution.  We  have  no  doubt 
of  tbe  coirectnefls  of  that  etetonent  of  the 
law. 

I>efendant8  are  also  right  in  their  further 
contention  that,  being  so  exempt,  a  judgment 
for  Its  value,  when  lost,  Is  also  exempt 
Crawford  v.  Carroll,  93  Tenn.  661,  27  S.  W. 
1010,  26  L.  S.  A.  416.  42  Am.  St  Bep.  943; 
Howard  v.  Tandy,  TO  Tex.  450,  15  S.  W.  678; 
Below  v.  Robblns,  76  Wis.  600,  45  N.  W. 
416,  8  L.  fi.  A.  467,  30  Am.  St  Rep.  80;  Wy- 
Ue  T.  Grundysen,  61  Minn.  360,  53  N.  W. 
806,  18  L..  B.  A.  33,  38  Am.  St  Bep.  509; 
Stebblns  t.  Peeler,  29  Yt  288;  Ttaompaon  on 
Homesteads.  SI  748,  749. 

Analogons  to  this  principle  Is  the  doctrine 
that  Insnrance  money  or  a  judgment  for  in- 
surance on  exempt  property  is  also  exempt 
Thompson  on  Homesteads,  §  760;  Wright  v. 
Brooks,  101  Tenn.  601,  49  S.  W.  828;  Bills 
V.  Pratt  City.  Ill  AU.  629.  20  South.  649, 
33  L.  B.  A.  264.  66  Am.  St  Bep.  76;  Puget 
Sound  Packing  Co.  v.  Jeffs,  11  Wash.  466, 
S9  Pae.  962.  27  L.  B.  A.  608,  48  Am.  St  Bep. 
885. 

Bat  was  the  particular  bog  over  which  this 
litigation  began  exempt  within  the  meaning 
of  the  statute?  We  think  It  was  not  The 
primary  purpose  in  keeping  bogs  is  for  food, 
and,  evidently,  the  object  of  the  statute  in 
exempting  10  bead  of  hogs  was  to  afford  the 
debtOT  and  his  family  the  use  of  them  for 
food.  That  would  Include,  incidentally,  their 
propagation  as  well  as  their  sale  to  others, 
who  would,  In  turn,  use  them  for  such  pur- 
poses. In  each  of  tliese  uses  they  are  sub- 
serving their  primary  puti>ose;  that  is,  the 
animals  are  kept  in  existence,  and  they  are 
bartered  from  man  to  man  for  food.  The 
hog  in  controv^Oy  was  one  of  abnormal  alae 
and  weight,  and  the  value  of  which  con- 
sisted, not  In  either  of  the  purposes  Just  men- 
tioned, but  as  a  show  hog.  exhibited  over 
the  country  from  place  to  place  in  a  tent 
for  iMiy.  The  animal  was  so  profitable  in 
that  way  fliat  it  was  withdrawn  from  the 
ordinary  uses  to  which  such  animals  are  pat 
and  devoted  to  purposes  wholly  outride  tluwe 
contemplated  by  the  L^lslature. 

As  lUustrative  at  this  view  of  tbe  stat- 
ute^ we  refer  to  the  provision  of  the  exemp- 
tion laws  of  most  states  that  one  or  more 
work  animals  shall  be  exempt  upon  which 
It  is  bald  that  U  a  sUlUon  Is  kept  alone  for 


breeding  purposes  he  would  not  be  within 
the  statute.  Robert  v.  Adams,  3»  Cal.  383, 
80  Am.  Dec.  413;  Kreig  v.  Fellows,  21  Nev. 
307.  30  Pac.  894;  Smith  v.  Dayton,  94  Iowa, 
102,  62  N.  W.  660;  Allman  v.  Gann,  29  Ala. 
240.  In  the  last  case  it  was  said  that  *if 
the  horse  was  kept  for  a  business  or  live- 
lihood outside  of  the  comforts,  the  wants, 
and  requirements  of  the  family,  and  of  Its 
several  members,  tbea  mush  horse  Is  not  ex- 
empt" 

Notwithstanding  a  debtor  may  not  be  al- 
lowed to  claim  an  article  of  property  as  spe- 
dflcally  exempt  under  section  8159,  yet  u 
said  above,  if  no  claim  Is  made  under  that 
section  he  may  claim  the  same  property  un- 
der section  3162.  In  this  case,  though  Bow- 
ring  valued  the  hog  at  91.500,  the  Juiy  val- 
ued It  at  only  $225;  and,  accepting  the  latter 
sum  as  the  trae  value,  he  Insists  that  u 
he  had  no  other  property,  his  claim  of  ex- 
emption should  be  allowed  him  under  the 
latter  section.  The  difficulty  witii  such  claim 
Is  that  it  has  been  ruled  by  tills  court  in  a 
well-considered  opinion  written  by  Judge 
Hail  tliat  the  right  to  select  property  under 
the  latter  section  In  Ueu  of  that  made  spe- 
cifically exempt  imder  the  former  Is  a  per- 
sonal privilege  of  the  debtor,  which  cannot 
be  transferred  to  another;  that  If  the  debt- 
or elects  to  claim  under  the  latter  section, 
and  makes  his  selection  of  property,  he  may 
then  sell  it  and  the  purchaser  will  also  hold 
It  exempt;  but,  if  be  sells  the  property  be- 
fore he  makes  the  selection,  the  right  of 
selection  does  not  pass  to  tbe  purchaser. 
Hombs  V.  Corbln,  20  Mo.  App.  497.  607.  That 
view  was  concurred  In  by  Judge  Phillips  in 
a  separate  concurring  opinion,  which  by 
oversight  was  not  published.  That  case  was 
approved  by  the  St  Xx>uls  Court  of  Appeals 
In  Stotesbury  v.  Kirtland,  36  Mo.  App.  148, 
166;  and  the  same  is  decided  in  Alt  v.  Bank, 
9  Mo.  App.  81;  Taylor  v.  Swltzer,  110  Mo. 
410,  19  S.  W.  736;  Kelthley  v.  Southworth, 
76  Mo.  App.  446.  And  the  same  proposition 
of  law  was  clearly  stated  in  Hombs  v.  Cor- 
bin,  when  In  this  court  on  the  second  ap- 
peal (34  Mo.  App.  393),  though  by  Inadvert- 
ence it  was  said  that  the  contrary  was  held 
when  ttie  case  was  first  here.  That  state- 
ment doubtless  came  to  t>e  made  by  the  court 
mistaking  on  the  second  appeal  the  date 
when  tbe  notice  of  claim  of  selection  of  ex- 
empt property  was  made.  The  record  shows 
the  date  of  that  notice  was  April  16,  1886, 
more  than  three  years  after  tbe  debtor  had 
sold  the  property.  In  this  case  Bowrlng 
liad  no  property  but  the  hog,  and.  It  not  be- 
ii^  specifically  exempt  under  section  3159, 
he,  ordinarily,  had  the  right  to  select  It  <that 
is,  the  judgment  for  its  value)  under  section 
3162;  but  as  we  tiave  already  stated,  he 
transferred  his  interest  In  the  judgment,  and 
thereby  ail  right  of  exemption  ceased  under 
the  latter  section. 

The  judgment  should  be  reveraed.  and 
cause  remanded.   All  concur. 


Digitized  by  Google 


77  SOUTHWESTERN  REPORTER.  (Mo. 


108 

Snpplemfflatary  Opinion. 
(Not.  23,  1903.) 

SMITH,  P.  J.  The  plaintifTa  Judgment  an- 
tedated tliat  of  the  defendant,  and  the  mo- 
ment the  latter  was  recovered,  the  defendant 
being  Insolvent,  the  plahitifTa  equitable  right 
of  set-off  attached  to  it.  and  became  a  right 
which  a  court  of  equl^,  when  Its  Interf^ 
ence  is  appropriatelj  invoked,  will  enforce. 
The  mere  fact  that  the  plaintiff  and  defend- 
ant BowTlng  each  had  a  judgment  against 
the  other  was  not  sufficient  to  Justify  a  set- 
off in  equity.  A  set-off  is  ordinarily  allowed 
in  equity  only  where  the  party  seeking  the 
ben^t  of  it  can  show  some  equitable  ground 
for  being  protected  against  his  adversary's 
demand.  2  Story's  Bq.  Juris.  |  1436.  Where 
a  party  has  a  plain  redress  at  law,  chancery 
will  generally  refuse  to  assume  Jurisdiction. 
Where  the  demand  sought  to  be  set  off  la  cer- 
tain and  definite,  and  the  insolvency  of  the 
adverse  party  Is  admitted,  the  chancellor  has 
Jurisdiction  to  retain  the  matter  and  give  full 
redress  by  decreeing  a  set-oCf.  The  rule  Is 
founded  in  reason  and  Justice,  and  will  be 
enforced  when  a  proper  case  is  made  out 
Field  V.  Oliver,  43  Mo.  200;  Barnes  v.  McMul- 
llns,  78  Mo.  260;  Foote  v.  Clark,  102  Mo.  394, 
14  S.  W.  981,  11  L.  R.  A.  861;  Fulkerson  v. 
Davenport,  70  Mo.  641.  And  so  it  has  been 
ruled  that,  If  a  party  seeking  the  benefit  of  a 
set-off  show  that  the  adverse  party  is  Insol- 
vent, this  will  be  sufficient  to  justify  the  in- 
tervention of  a  court  of  equity  to  [)rotect  him 
against  his  adversary's  Judgment.  And  such 
a  case  being  disUnctlv^y  one  of  equitable 
cognizance,  it  is  governed  by  the  principles 
and  rules  of  procedure  applicable  to  proceed- 
ings in  equity.  Gemmell  v.  Hueben,  71  Mo. 
App.  291;  Wendover  v.  Baker,  121  Mo.  273, 
25  S.  W.  918. 

There  is  a  great  variety  of  cases  asserting 
the  rule  and  Illustrating  its  application,  but 
the  underlying  and  persuading  principle 
which  moved  equity  In  all  of  them  was  the 
injustice  of  compelling  the  defendant  to  pay 
the  demand  against  him,  and  take  the  uncer- 
tain claims  of  insolvency  of  the  plaintiff 
when  called  upon  with  an  execution.  Barnes 
v.  McMullins,  78  Mo.  260,  and  cases  there  cit- 
ed; Foote  T.  Clark,  102  Mo.  398, 14  S.  W.  981, 
11  L.  R.  A.  861;  Oemmell  t.  Hueben,  71  Mo. 
App.  291.  In  all  these  cases  there  bad  to  be 
some  fact,  such  as  Insolvency  or  nonresl- 
flence,  disclosing  the  Imminent  danger  of  the 
defendant  being  compelled  to  pay  without  re- 
ceiving credit  for  Ills  cross-demand, 

"The  right  of  set-off  is  not  an  equity  which 
the  original  debtor  may,  at  all  events,  assert 
against  the  assignor  or  assignee  of  the  debt, 
whether  he  has  or  has  not  notice  of  its  exist- 
ence. There  is  no  such  equity  to  have  debts 
set  off  against  each  other  which  attaches  to 
the  debts  themselves  and  travels  with  them 
Into  whatsoever  hands  they  may  come,tbou^ 
It  iB  doubtless  true  that  where  there  are  mu- 
tual subsisting  debts,  and  either  an  ezpieM 


or  implied  agreement  of  stoppage  pro  taoto  or 
mutual  credit,  a  court  of  equity  will  enforce 
it  against  his  assignee  with  notice."  Wolcott 
T.  Sullivan,  1  Edw.  Ch.  399.  The  right  of 
aet-ofl  does  not  attach  to  the  debt  Its^,  nor 
depend  upon  the  mutuality  of  the  debts  In 
their  origin  as  an  inherent  quality  belonging 
to  such  debts,  but  upon  the  sltuatloa  and 
rights  of  the  parties  between  whom  it  is 
sought  to  be  enforced.  It  is  a  privliege  at- 
taching to  the  remedy  only.  Greene  v.  Dar- 
ling, S  Mason,  201,  Fed.  Cas.  No.  6,76S;  Wa- 
terman on  Set-Off,  S  17.  It  has  been  held  by 
us  that  in  actions  at  law,  where  the  right  of 
exemption  exists,  the  right  of  set-off  vrill  not 
overthrow  It  Wagner  v.  Carpet  Co.,  68  Mo. 
App.  206;  Lewis  v.  GUI.  76  Mo.  App.  S04. 
And  so  it  has  been  held  in  a  Pennsylvania 
case  (Wilson  t.  McEh-oy.  32  Pa.  82)  that,  in 
an  action  against  an  officer  for  seizure  under 
an  execution  property  of  a  defendant  exempt 
by  statute,  the  execution  debt  could  not  be 
"defalked  against  the  damages"  recovered  for 
the  wrongful  seizure.  And  we  take  It  that 
while  the  chancellor.  In  enforcing  the  equi- 
table right  of  set-off,  will  most  generally  fol- 
low the  exemption  statutes,  yet  he  will  not 
always  do  so,  for  there  may  be  facts  and  cir- 
cumstances disclosed  which  equity  and  good 
conscience  would  require  the  enforcement  of 
the  right  notwithstanding  the  statute.  This 
principle  finds  illustration  In  Duffy  t.  DuITy, 
1C6  Mo.  144.  55  S.  W.  1002,  where  an  insol- 
vent son,  the  head  of  a  family,  who  owed  a 
debt  of  record,— a  judgment  to  his  deceased 
father's  estate,— was  denied  his  statutory  ex- 
emptions until  that  debt  was  paid.  And  In 
liietman's  Case,  149  Mo.  112,  50  S.  W.  807,  73 
Am.  St  Rep.  874,  it  was  held  that  the  statute 
of  exemptions  could  not  be  Invoked  by  an 
heir  to  exempt  his  Interest  in  the  real  estate 
of  his  deceased  father  as  against  a  debt  he 
owed  the  estate.  The  statute  of  exemptionsi, 
though  invoked,  was  by  our  Supreme  Court 
held  inapi^cable  In  eacli  of  these  cases.  And 
this  ruling,  it  was  declared,  rested  upon  the 
wholesome  principles  of  right  and  Justice. 

It  seems  that  Bowring  brought  an  action 
against  the  plaintiff  carrier  for  a  breach  of  « 
contract  of  affreightment,  and  failed  to  make 
out  his  case,  and  Judgment  was  given  against 
him  for  costs;  and  in  another  action  on  the 
same  contract  he  succeeded  in  obtaining  judg- 
ment It  is  now  insisted  that  Bowring  is 
entitled  to  have  his  Judgment  satisfied  by 
plaintiff  without  satisfying  that  of  plaintiff 
herein  against  him.  The  only  ground  upon 
wlilch  this  insistence  rests  is  that  Bowring  is 
the  head  of  a  family,  and  therefore  his  judg- 
ment against  plaintiff  Is  exempt  under  the 
statute. 

Bowring  may  well  felicitate  himself  on  the 
forbearance  of  the  court  to  require  of  him  in 
the  action  in  which  he  recovered  the  Judg- 
ment to  pay  the  cost  that  had  been  adjudged 
against  him  In  the  other  suit  in  which  he  was 
uttBuccessful  as  a  condition  oi>on  which  be 
would  be  allowed  to  further  prosecute  that 
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Mtfon.  Surely,  It  cannot  be  that  after  being 
•Hewed  to  prosecute  bis  several  acttona  witb* 
•nt  payment  of  anj  cost,  and  that  after  he 
■ncceeds  In  the  last  one  to  obtain  a  small 
judgment,  much  leaa  than  that  prevloiuly 
ifflidcred  against  him  for  cost,  a  court  of  eq- 
vlt7  In  a  proceeding  of  this  kind  wUl  refuse 
ts  decree  that  bis  Judgment  be  set  off  by  that 
of  the  plaintiff  her^.  It  seems  that  the 
amount  of  the  cost  which  Bowrlng  was  ad- 
judged to  pay  plaintiff  was  due  to  oflleers  of 
the  court  and  witnesses,  and  for  which  the 
pUintlfl  was  primarily  liable  under  the  stat* 
ute,  and  that  these  costs  it  has  paid.  The 
plaintlfl  baa  tiius  paid  for  Bowrlng  a  greater 
sum  than  that  of  bis  Judgment  agnlnst  It, 
and  now  to  require  it  to  satisfy  the  Judgment 
against  it  nuAet  anch  ctrcmnatanees  woidd  be 
most  Inequitable  and  unconscionable. 

We  cannot  think  tiiat  In  a  case  like  this 
tlw  equitable  right  of  set<off  ought  to  be  de- 
nied because  the  statute  of  ex«nptIon  Is  in- 
voked. A  decree  that  would  In  ^ect  require 
the  plaintlfl  to  pay  the  insolvent  Bowrlng  the 
amount  of  his  Judgment  against  It  before  he 
pays  that  of  plaintiff  against  him.  under  the 
drcnmatances.  If  not  contra  bonos  mores, 
would.  In  our  opinion,  be  Bo  Inequitable  and 
unjnst  that  a  chancellor  would  hesitate  long 
before  ordering  It  to  be  entered.  Ai  between 
^alntiff  and  Bowrlng,  we  see  no  reason  why 
the  equitable  doctrine  may  not  be  appropri- 
ately Invoked  and  applied. 

The  contention  of  defendants  Hollls  and 
Houte  that  Bowrlng  had  a  statutory  right  to 
dalm  and  hold. his  Judgment  against  plaintiff 
as  exempt  property  wu  discussed  and  dispos- 
ed of  adversely  to  them  In  the  opinion  to 
wUdl  this  la  supplementary,  and.  as  no  rea- 
son is  now  seen  for  a  different  disposition  of 
it.  It  must  stand  undisturbed. 

But  Hollls  and  Houte  claim  Oat  the  latter 
made  an  agreement  with  Bowrlng  before  any 
of  the  several  actions  were  brought  against 
the  plaintiff  that  he  was  to  have  one-half  of 
whatever  Qie  amount  of  the  recovery  should 
be  as  a  fee  for  his  services  therein,  and  that 
the  assignment  was  made  to  secure  them  as 
to  that.  It  sufOdently  appears  from  the  rec- 
ord that  Hollls  was  entirely  familiar,  not  only 
with  the  litigation  that  was  carried  on  be- 
tween Bovrrlng  and  plaintiff  through  all  of 
fte  TarlouB  stages,  bat  that  be  was  fully  ap- 
prised of  Bovrrlng's  hisolvent  condition,  and 
he  must  be  held  to  have  had  full  knowledge 
of  the  existence  of  plaintiff's  Judgment  at  the 
time  of  the  assignment  of  Bowrlng's  Judg- 
ment against  plaintiff.  In  this  state  such  an 
assignment  gives  an  attorney  no  lien  on  the 
Judgment  for  his  fee  (Sklnker  v.  Smith,  48 
Mo.  App.  91),  and  even  In  those  Jurisdictions 
where  such  a  Hen  is  given  an  assignment  of 
the  Judgment  prior  to  the  motion  to  have  the 
set-off  made  vrlll  not  defeat  the  right  of  set- 
off (Torton  v.  Ry.  Co.,  62  Wis.  367,  21  N.  W. 
616,  23  N.  W.  401;  MarBhall  t.  Cooper,  4S 
Md.  46;  Levy  v.  Stelnbach,  Id.  212;  Water- 
nan  on  Set-Off,  1 361).   And  the  reason  of  the 


rule  Is  said  to  be  that  the  assignee  attor- 
ney stands  In  no  better  position  than  the 
Judgment  creditor,  and  la  subject  to  the  Sflme 
equitable  rights  which  existed  in  f&vor  of 
the  adverse  party.  Oano  v.  Ry.  Co^  60  Wis. 
12,  17  N.  W.  16;  Torton  v.  Ry.  Co.,  supra; 
Graves  ▼.  Woodbury,  4  Hill,  6&9,  40  Am.  Dec. 
296;  Hovey  v.  Morrill,  61  N.  H.  9,  80  Am. 
Rep.  315;  Rowe  v.  Langley,  49  N.  H.  395. 
And  80  It  has  been  held  in  New  York  that  the 
lien  of  an  attorney  given  by  the  law  of  that 
state  has  always  been  regarded  as  subject  to 
the  equitable  right  of  set-off  between  the  par- 
ties. Sanders  v.  Olllett.  8  Daly,  183;  Ward  v. 
Wordsworth,  1  E.  D.  Smith,  598;  Spence  v. 
White,  1  Johns.  Gas.  102;  Finder  v.  Morris, 
3  Calnes,  165;  People  v.  New  Yoris  Common 
Pleas,  13  Wend.  649,  2S  Am.  Dec.  486; 
Brooks  V.  Hanford,  15  Abb.  Prac  3^.  And 
so,  too,  It  has  been  expressly  held  In  Maine 
and  Okllfomla,  and  perhaps  elsewhere,  that 
if  the  right  of  set-off  had  attached  at  the 
time  of  the  assignment,  as  In  this  case,  the 
assignee  must  take  the  demand  cum  onere 
with  the  right  of  set-off  still  clinging  to  it; 
or,  which  is  the  same  thing,  neither  of  the 
parties  assigning  Ms  Judgment  to  a  third  par- 
ty could  have  defeated  the  right  of  the  other 
to  have  his  Judgment  set  off.  McBrlde  v. 
FaUon,  65  Cal.  301,  4  Pac.  17;  Pelrce  v.  Bent, 
69  Me.  381;  caiase  r.  Woodward,  61  N.  H 
79;  Langston  v.  Roby,  68  Oa.  406;  Wells, 
Fargo  &  Oo.  v.  Clarkson,  6  Mont.  886,  6  Pac. 
S84;  Irvine  t.  Myers,  6  Minn.  662  (GU.  398). 

Crecellna  t.  Kerman,  72  Mo.  App.  355,  was 
a  case  where  there  was  a  motion  to  set  off 
cross-Judgments.  It  appears  from  tlie  report 
of  the  case  that  oq  a  certain  date  Crecellus 
had  recovered  Judgment  In  an  action  of  slan- 
der against  Blerman  for  (500,  and  that  after- 
wards the  latter  recovered  Judgment  against 
the  former  for  a  much  larger  amount  It 
was  sought  by  Blerman  to  set  off  his  Judg- 
ment against  the  prior  Judgment  of  Crecellus. 
It  was  shown  that  Crecellus  had,  prior  to  the 
bringing  of  the  slandw  suit,  entered  Into  an 
agreement  wltb  his  attorney  to  give  him  for 
his  services  In  the  case  50  per  cent,  of  the 
amount  of  the  recovery,  and  it  was  held  tiiat 
this  iterated  as  an  equitable  assignment  of 
one-half  of  the  Judgment;  citing  Schubert  t. 
Herzberg,  66  Mo.  Ai^.  579.  But  it  was  fur- 
ther held  that  as  to  the  Judgment  defendant, 
being  only  an  assignment  for  a  part  of  the 
Judgment  without  the  consent  of  the  Judg- 
ment defendant,  the  latter  was  not  bound 
thereby,  and  that  his  right  to  set  off  the 
whole  Judgment  by  his  cross-Judgment  was 
not  affected  by  the  equitable  assignment  of 
his  attorney;  citing  Bank  v.  Noonan,  88  Mo. 
372;  Loomls  v.  Robinson,  76  Mo.  488;  Bur- 
nett T.  Crandall,  63  Ma  410;  Love  v.  Fali^ 
field.  18  Mo.  301,  53  Am.  Dec.  148. 

In  Black  on  Judgmente,  {  954,  it  Is  said  that 
."most  of  fhe  casM  [citing  them  In  note  81] 
seem  to  agree  In  the  rule  that  where  a  Judg- 
ment recovered  by  the  plaintiff  has  been  as- 
signed to  his  attmnv  la  good  faith.  In  pay- 
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ment  for  his  services  In  the  action,  the  court 
should  refuse  to  set  off  against  It  that  recov- 
ered by  defendant  against  plaintiff  prior  to 
the  assignment,"  provided  the  attorney  tak- 
ing the  assignment  had  no  notice  of  such  pri- 
or judgment  As  Hollls  had,  as  has  been 
stated,  notice  of  the  prior  Judgment  at  the 
time  of  the  assignment  of  the  latter  to  him, 
this  rule  la  Inapplicable  here.  There  Is  much 
dlTereilT  of  opinion  among  the  courts  as  to 
when  or  to  what  extent  or  under  what  cir- 
cumstances one  judgment  may  be  set  off 
against  another  after  the  assignment  to  a 
third  party,  as  may  be  seen  by  reference  to 
the  cases  cited  In  note  76  to  section  954  of 
Black  on  Judgments.  We  have  not  gone  to 
the  great  length  that  many  of  tbem  have  in 
applying  the  right.  We  have  gone  no  further 
than  to  declare,  If  the  assignee  has  notice  of 
the  other  judgment  at  the  time  of  taking  the 
assignment,  that  he  win  take  subject  to  the 
equitable  right  to  set  It  off.  Sklnker  t. 
Smith,  48  Mo.  App.  91. 

The  plaintiff  did  not  assent  to  the  equitable 
asalgiiment  of  Bowring  to  Hollls  of  50  [>er 
cent  of  the  amount  of  the  Judgment  and  so 
it  was  ruled  In  Crecelius  v.  Bierman  that 
such  assignment  was  Inoperative  as  to  the 
plaintiff.  So  that  the  claim  of  Hollls  and 
Houta  Is  entitled  to  no  consideration  on  ac- 
count of  the  prior  agreement  made  between 
Bowring  and  Hollls,  as  respecting  the  fee  for 
his  legal  services.  And  since  Hollls  and 
Honts  at  the  time  of  the  assignment  occupied 
no  situation  superior  to  that  of  any  other 
oedltor,  and  since  they  took  the  assignment 
as  a  security  for  the  amount  of  the  fee 
which  Bowring  owed  to  them  with  full  knowl- 
edge of  the  existence  of  the  plaintiff's  prior 
judgment  to  which  the  right  of  set-off  attach- 
ed, It  seems  clear  to  us  that  the  plaintiff's 
right  of  set-off  should  have  been  upheld  by 
the  trial  court;  and  accordingly  Its  decree  Is 
reversed,  and  cause  remanded.  All  concur. 


In  re  HILL'S  BSTATB. 

STRODE,  Public  Adm'r.  v.  BIERMAN.* 

(Court  of  Appeals  at  St.  Louis,  Mo.    Nov.  17, 
1903.) 

ADMINISTRATORS— WHO  ENTITLBD  TO  ADMIN- 
ISTRATION—NONRBLATIVKS— PUBLIC  ADMIN- 
ISTRATOR3  —  DUTIES  —  APPOINTMENT— EX- 
BCUT0R3-APFOINTMBNT  BY  WILL. 

1.  Where  the  public  administrator  takes 
charge  of  an  estate  of  a  person  dying  intestate, 
without  known  heirs,  under  Rev.  St.  1899,  | 
202,  mnking  it  hfs  duty  so  to  do.  and  files  no- 
tice of  the  fact  In  the  office  of  the  probate  clerk, 
as  required  by  section  295,  no  appointment  by 
the  probate  court  Is  required,  to  Invest  blm 
with  his  ofBce. 

2.  Under  Rev.  St.  1899,  98  7-11,  giving  prior- 
ity in  admlnistratioD  first  to  the  ousband  or 
wife,  then  to  the  dlstributMS,  and  providing 
for  the  appointment  of  some  other  suitable  pei^ 
son  by  the  court  when  the  persons  entitled  fall 


Itebeuing  d«Bled  Deoember  1,  U08. 
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to  apply,  a  ncoirelatlve  and  stranger  in  blood  to 
deceased  is  not  entitled  to  letters  as  a  matter 
of  right. 

8.  While  Qo  particular  form  of  appointment 
of  an  executor  in  a  will  is  required,  and  any 
language  which  expressly  or  Impliedly  clotfaee 
a  ^iven  party  with  executorial  authority  is  suf- 
ficient, yet  tne  court  must  be  able  to  gatho:  a 
;  testamentary  intent  that  the  person  named 
;  shall  take  charge  of  the  estete,  collect  the  aa- 
i  sets,  liquidate  the  debts,  and  perform  the  du- 
ties and  possess  the  powers  usual  to  the  olBce 
.  of  executorship. 

4.  A  will  beqaeathing  lawbooks  and  ofBce  for- 
'  niture  to  A.,  expressing  a  desire  that  he  send 
i  his  effects  to  hfs  executors,  snd  that  his  pri- 
i  vate  letters  be  burned  without  being  read,  and 
I  that  A.  direct  anything  that  might  be  done 
I  about  testator's  affairs  in  a  certain  city  In  con- 
I  nection  with  the  will,  did  not  constitute  A.  exec- 
i  utor,  in  view  of  the  fact  that  testator  was  a 
'  lawyer,  acquainted  witJi  the  use  of  such  terms, 
and  in  another  clause  bad  expressly  requested 
certain  legatees  to  act  as  executors. 

Appeal  from  St  Louis  Circuit  Oourt; 
FrankUn  Ferriss,  Judge. 

In  the  matter  of  the  estate  of  Edwyn  W. 
Hin,  deceased.  Petition  by  Paul  H.  Bier- 
man for  appointment  as  administrator  of 

I  said  deceased,  and  for  the  r^oval  of  Glar- 
rani  Strode,  pabltc  administrator.    From  a 

:  judgment  of  the  circuit  court  on  appeal 
from  the  probate  court  denying  the  applica- 
tion of  said  Bierman,  he  appeala  Affirmed. 

Johnson,  Honts,  Marlatt  &  Hawea,  for  ap- 
pellant J.  K.  Hanabrougta,  for  respondent. 

REYBURN,  J.  On  the  aoth  day  of  July, 
1901,  Edwyn  W.  Hill,  an  attorney  at  law, 
died  in  the  city  of  St.  Louis,  unmarried, 
without  relatives  or  kin  In  the  state  of  Mis- 
souri, and,  so  far  as  was  known  at  the  time 
of  his  decease,  Intestate.  On  the  24th  of 
July,  1001,  the  respondent  herein,  Garrard 
Strode,  public  administrator  of  the  dty  of 
St  Louis,  took  charge  of  the  estate,  consist- 
ing In  this  jurisdiction  wholly  of  personalty, 
and  filed  notice  In  obedience  to  sections  292, 
295,  Rev.  St  1890.  Thereafter,  In  due  course, 
he  published  notice  to  the  creditors,  prepared 
and  filed  Inventory  and  appraisement  and 
continued  to  administer  the  estate  ap  to  the 
time  hereinafter  indicated.  After  the  pub- 
lic administrator,  by  virtue  of  his  office,  bad 
taken  charge  of  the  estate,  a  will  was  found 
In  Canada,  probated  the  26th  day  of  May, 
1902;  and  on  the  4tta  of  June,  1902,  appel- 
lant addressed  a  motion  or  petition  to  the 
probate  court  of  the  city  of  St.  Louis,  setting 
forth  the  facts  above  narrated;  averring  that 
the  probate  of  the  will  had  been  confirmed 
by  the  probate  court  of  the  city  of  St.  Louis, 
and  that  by  the  nineteenth  clause  the  testa- 
tor had  expressed  his  desire  that  the  appel- 
lant (petitioner  therein)  mlgbt  have  charge 
of  and  direct  the  administration  of  the  estate 
situate  in  the  city  of  St.  Louis  nnder  said 
will;  and  concluding  with  a  prayer  for  the 
revocation  and  annulment  of  the  authtsrt^ 
of  Strode,  and  the  granting  of  letters  testa- 
mentary or  of  administration  to  admlirfsta: 
the  estate  in  Missouri  to  petitioner  1>  Mm- 
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pllance  wltb  the  expressed  d^re  of  the  tes- 
tator. Upon  a  hearing  on  the  23d  day  of 
September,  1002,  the  probate  court  snstained 
the  application,  and  revoked  the  authority  of 
Strode,  from  which  order  Strode,  on  the  20th  ; 
of  October,  1902,  appealed  to  the  drcult  court 
of  the  city  of  St.  Louis,  where  the  cause  was 
anbmitted  to  the  court  upon  an  agreed  state* 
ment  of  facts.  No  declarations  of  law  were 
asked  or  given,  and  a  Judgment  was  render- 
ed OTerruIlng  the  application  of  Bierman, 
and  confirming  the  authority  of  Strode  to 
administer  the  estate  under  the  will,  from 
vblcb  Bioman,  after  due  preliminary  steps, 
has  appealed  to  this  court.  On  the  26th  of ' 
Hay.  1902,  Strode  again  filed  notice  in  the 
office  of  the  clerk  of  the  probate  court  that 
he  had  again  taken  charge  of  said  estate  to 
administer  under  the  will;  and  on  the  21st 
day  of  October,  1902,  letters  of  administra- 
tion d.  b.  n.  c.  t.  a.  were  granted  to  Bierman. 

In  addition  to  a  recital  of  the  foregoing 
facts,  the  agreed  statement  displayed  Intact 
the  will  of  Edwyn  W.  Hill,  the  deceased—a 
lengthy  Instrument,  comprising  20  clauses. 
After  various  recitals,  specific  legacies,  and 
bequests,  not  affecting  this  controversy,  the 
document  contains  the  following  clauses: 

**9th.  I  bequeathe  and  will  to  my  old 
friends,  Col.  F.  A.  Benson  and  Seth  S.  Smith, 
the  sum  of  fifty  dollars  each  and  request 
them  to  act  as  my  executors.    •   •  ♦ 

"14tfa.  I  will  and  bequeathe  my  lawbooks 
in  St.  Louis  to  Paul  H.  Bierman,  also  my 
office  desk,  and  desire  him  to  send  my  ef- 
fects to  my  executors.  I  also  desire  my 
private  letters  to  be  burned  without  being 
read.    •    •  • 

"19th.  I  desire  Mr.  P.  H.  Bierman  to  direct 
anything  that  may  be  done  about  my  St. 
Louis  affairs  In  connection  with  this  will; 
his  address  Is  S16^  Chestnut  St,  St  Louis, 
Mo." 

Under  section  292.  Rev.  St.  1899,  in  July, 
1901,  In  the  absence  of  knowledge  of  any 
will,  and  under  the  facts  as  they  appeared 
and  were  believed  to  exist,  It  was  the  duty 
of  the  respondent,  as  public  administrator, 
to  take  charge  of  the  estate  of  the  deceased;' 
and  If  subsequently  the  situation  bad  con- 
tinned  without  change,  and  no  will  had  been 
discovered,  his  right  to  administer  would 
doubtless  never  have  been  assailed.  No  ap- 
pointment by  the  probate  court  was  required, 
for  where  the  public  administrator,  of  bis 
own  DiotioB,  has  taken  charge  of  the  estate 
of  a  deceased  under  any  of  the  specifications 
now  contained  In  the  above  section,  and  has 
given  notice  onder  section  295,  his  attitude 
towards  such  estate  Is  the  same  as  If  he 
had  taXen  charge  under  letters,  of  admlnls- 
tratlon  or  upon  wder  of  the  probate  court 
Leeper  v.  Taylor,  111  Mo.  322,  19  S.  W.  955; 
Vermillion  v.  Le  Clare,  89  Mo.  App.  60.  Ap- 
peHant,  a  nonrelative  and  stranger  in  blood 
to  the  deceased,  could  not  have  applied  for 
tetten  u  a  matter  of  right  under  the  pro- 
tUou     the  itatute  (Bar.  8t  1809,  H  7-11). 


Neither,  under  the  view  we  take,  did  the 
will  confer  any  right  of  adAlnlstration  upon, 
or  exhibit  that  the  deceased  desired  him  to 
administer  the  estate  In  Missouri.  The  ap- 
pointment of  an  executor  may  be  construct- 
ive 88  well  as  express.  No  particular  form 
of  appointment,  nor  the  use  of  the  word 
"executw,"  is  required.  Any  language  adopt- 
ed in  the  will  which  expressly  or  by  fair 
implication  clotha  a  given  party  wltb  the 
authority  and  duties  of  an  executor  will  be 
lield  to  constitute  such  appointment  But 
the  court  must  be  able  to  gather  a  testa- 
mentary Intent  that  the  party  named  should 
take  charge  of  the  estate,  collect  the  assets, 
liquidate  the  indebtedness,  and  perform  tho 
duties  and  possess  the  powers  usual  to  the 
office  of  an  execntorshlp.  Schouler,  Execu- 
tors (3d  Ed.)  pp.  4&,  CO,  pars.  36,  37;  Woemer* 
Administration  (2d  Ed.)  ?  229,  pp.  603,  504. 
Applying  this  well-established  rule,  the  lan- 
guage of  the  two  clauses  of  the  wUl  of  Hill, 
in  which  alone  he  mentions  appellant,  fall 
short  of  exhibiting  any  testamentary  pur- 
pose on  the  part  of  the  deceased  that  appel- 
lant should  administer  his  affairs  In  the  city 
of  St  Louis.  The  fourteenth  clause  express- 
es the  desire  that  the  private  letters  of  the 
testator  ^ould  be  destroyed  unread,  and  cre- 
ates appellant  devisee  of  his  lawbooks  and 
office  desk.  The  nineteenth  clause  denotes 
the  wish  that  appellant  should  direct  any- 
thing that  might  be  done  about  the  St  Louis 
affairs  in  connection  with  the  will,  giving 
appellant's  business  address.  It  should  also 
be  borne  in  mind  that  the  testator  was  him- 
self a  lawyer,  necessarily  familiar  wlUi  the 
import  of  the  title  of  executor,  and  by  clause 
ninth  had  nominated,  in  express  terms,  ex- 
ecutors, and  In  the  subsequent  course  of  the 
Instrument,  in  the  fourteenth  clause,  the  first 
naming  appellant  had  alluded  to  his  execu- 
tors as  such.  The  rights  of  appellant  and 
the  duties  of  respondent  were  not  affected  by 
the  production  of  the  will,  since  it  was  silent 
respecting  who  should  be  Intrusted  with  the 
administration  of  the  estate  In  this  Jurisdic- 
tion. The  respondent  was  performing  the 
obligation  devolved  on  him  by  statute  in  tak- 
ing charge  of  the  estate  under  color  of  his 
offl^  and  respondent  had  no  legal  authority 
to  ^ply  for  or  have  Issued  to  him  letters 
testamentary  or  of  administration,  the  latter 
of  which,  in  lieu  of  the  formo',  he  bad  chosen 
to  be  Invested  with. 
The  Judgment  Is  affirmed. 

BLAND,  P.  J.,  and  600DE,  J.,  concw. 


BRIEBBE  et  al.  T.  CEREAL  SUGAR  GO. 

(Oonrt  of  Appeals  at  St.  Lonls,  Mo.   Nov.  11,. 
1903.) 

PUADIHO— SXHIBTF  IN  OOHPX<AlN*- 
VAaiANOB— irVIDBNCB. 

1.  An  exhibit  in  a  complaint  for  goods  ssld 
and  ddivered,  showii^  the  date  and  parties  to 
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the  tranaaction,  and  tha  amount,  brand,  and 
price  of  angar  sold.  Is  anffldent,  under  the  atat- 
nte,  to  aothorice  the  admittance  of  eridenee  to 

miBiiort  It. 

2.  A  declaration  on  quantum  mault  for  gooda 
Bold  ia  mpported  by  proof  of  an  expresa  con* 
tract 

3.  An  offer  in  evidence  of  an  abandoned  count 
which  declared  upon  a  contract  of  defendant  tor 
Iseure  goods  stored  by  it  was  property  excluded 
as  immaterial  where  the  issue  was  on  a  count 
far  gooda  aold  and  a  general  denial. 

Appeal  from  St  Lonla  Circuit  Court; 
Franklin  Ferrlas,  Judge. 

Suit  by  Maurice  E.  Brlerre  and  snotlia 
against  the  Cereal  Sugar  Company.  From  a 
Judgment  In  favor  of  plalntlffB,  defendant 
appeals.  Affirmed. 

B.  T.  ft  O.  B.  Allen,  for  appellant  Abbott 
ft  Bdwardfl,  for  reapondents. 

BBYBUBN,  J.  TblB  salt,  EB  wlglnally 
brought,  appears  to  have  embraced  two  caus- 
es of  action  pleaded  In  distinct  counts,  but 
voluntarily  plaintiffs  struck  ont  the  second 
count  and  proceeded  to  trial  before  the  court 
upon  ttie  first  count  in  which  they  averred 
that  about  the  8th  day  of  October,  1901.  at 
special  Instance  and  request  of  defendant, 
they  sold  and  delivered  to  It  certain  goods 
and  merchandise  of  the  valne  and  for  the 
price  of  91.577.76,  the  Itous  of  wUcb,  as 
well  as  the  dates  when  the  various  articles 
were  sold,  and  the  prices  duirged  therefor, 
respectlTely,  appear  from  the  bill  of  items 
thereto  annend,  and  marked  "Exhibit  A"; 
that  the  prices  charged  for  said  goods  are, 
and  were  at  the  time  when  said  goods  were 
sold  and  delivered,  reastmable  and  proper, 
and  defendant  promised  and  agreed  to  pay 
same,  but  though  requested,  has  refused  and 
refuses  to  pay  tlierefor;  and  Judgment  with 
Interest  from  fbe  date  of  demand,  was  pray* 
ed. 

The  exhibit  referred  to  was  as  follows: 
*-St  Louis,  Mo.,  October  3,  1001.  Cereal 
Sugar  Company,  St  Louis.  Mo.  To  Tbeo. 
Brlerre's  Sons,  Dr.  100  Bbls.  Imperial  Brand' 
Austrian  Sugar.  81^74  lbs..  «4.95,  $1,677.76.'' 
For  answer,  defendant  filed  a  general  de- 
nial. 

Tbe  situation  exhibited  by  the  testimony 
appears  to  bave  been  that  plaintiffs,  mer- 
chants In  New  Orlrans,  had  consigned  a  lot 
of  sugar  for  sale  to  a  merchandise  broker 
In  the  clt7  of  St  IjouIs,  consisting  of  two 
car  loads,  containing  100  barrels  and  one  car 
of  300  sacks;  and  October  8, 1001,  the  broker 
sold  tbe  100  barrels  at  $4.05  per  100  pounds 
to  defendant,  and  embracbig  81,874  pounds, 
at  $1,577.76.  In  tbe  course  of  his  examina- 
tion, the  broker  Identified  the  following  sale 
Blips  and  letter  which  were  sent  defendant 
by  him,  and  admitted  over  objection: 

"St  Lonla.  Oct  8.  1901.  Sold  to  Cereal 
Sugar  Co..  St  Louis.  For  Acc't  of  Theo. 
Brierre's  Sous.  New  Orleans,  100  Bbls.  Imp'd 
Granulated  Sugar.  $4.95.  Delivered  at  Ware- 
house.  Terms  Net  Casdi,  payable  to  Third 


Nat'I  Bank.  Ship  via  after  paying  freight 
and  other  expenses.  M.  F.  S.  Boswell,  Per  B. 

*'St  Louis,  Oct  4.  1901.  Sales  Made  for 
account  of  Theo.  Brierre's  Sons,  New  Or- 
leans, to  Cereal  Sugar  Co..  St  Louis,  by  M. 
F.  S.  Boswell.  100  Bbls.  Imperial  Gran. 
Sugar,  31,874,  at  $4.95,  $1,577.76,  less  de- 
murrage and  switching.  Terms  Net  Cash. 
Memorandum. 

"St  Louis,  Oct  8,  1901.  Cereal  Sugar 
CompaiQr,  City— Gentlemen:  Please  find  en- 
closed a'c  for  the  100  Bbia  Imported  Granu- 
lated Sugar  sold  to  you,  also  certificate  of 
wd^ts  and  mema  bill.  The  freight  has 
been  prepaid,  so  that  after  deducting  the  de- 
murrage and  switching  charges  on  both  cars 
to  the  store.  Mess.  Theo.  Brlerr^s  Sons  wisli 
you  to  pay  balance  to  tbe  Third  Naf  1  Bank 
here  to  credit  of  the  bank  that  sent  the  BA«* 
and  oblige.  Very  truly,  M.  F.  8.  Boswell." 

Delivery  <tf  the  sugar  was  made  October 
8th,  and  defendant  began  Its  use,  consuminff 
16  barrels,  when  defendant  claimed  and  no- 
tlfled  the  broker  that  the  sugar  waa  dis- 
covered to  be  In  poor  condition.  In  response 
to  the  complnlut  be  called  on  defendant's 
representatives  on  the  evening  of  October 
10th,  and  with  them  examined  the  sugar. 
Defendant  cbarged  other  deteriorations,  but 
the  chief  tAxHt  found  at  this  infection  ap- 
peared to  have  been  that  the  barrel  heads 
were  ont  of  about  10  or  12  barrels,  and, 
probably  in  course  of  transportation,  cinders 
had  gotten  In  such  exposed  barrels;  and  the 
broker  deposed  that  as  he  believed  this  con- 
dition could  not  extend  far  down  in  the 
sugar,  he  proposed  to  the  officers  of  defend- 
ant that  they  could  remove  the  damaged 
sugar,  and  he  would  make  good  to  them  to 
tbe  extent  of  tbe  unmerchantable  sugar  in 
tbe  100  barrels  from  tbe  sugar  contained  in 
the  300  bags  then  stored  in  defendant's  ware- 
house; that  this  proposition  seemed  perfect- 
ly satisfactory,  no  objection  being  made.  On 
the  morning  of  the  lltb  of  October,  defend- 
ant's place  of  business  and  Its  contents  were 
visited  by  fire,  and  the  sugar  In  the  barrels 
remaining  were  destroyed.  It  furth^  ap- 
peared In  evidence  that  the  Inventtny  of 
stock  of  defendant  prepared  for  the  ad- 
justers of  ibe  insurance,  Included  85  barrels 
of  tbe  sugar  Involved  in  this  controversy,  13 
barrels  having  been  used  by  defendant  The 
testimony  of  defendant  was  In  conflict  with 
the  statement  of  the  merchandise  brewer, 
and  tended  to  establish  that  the  sugar  had 
been  r^ected  by  reason  of  its  bad  and  dam- 
aged condition,  having  conalderable  black 
specks  through  it  also  being  Injured  by  wa- 
ter, and  In  some  Instances  dried  out,  causing 
It  to  become  very  hard,  and  that  the  agree- 
ment by  the  defendant  with  the  broker  was 
that,  as  defendant  waa  In  urgent  need  of 
sugar,  it  could  use  a  few  barrels,  and  what- 
ever charge.  If  any,  for  separating  the  in- 
ferior part  from  tbe  good,  plaintiffs  would 
pay.  and  whatever  quantity  defendant  nsed 
would  be  charged  and  paid  for. 
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Tbe  defmaant,  at  close  of  plaintiffs'  tes- 
timoD7  and  at  close  of  tbe  whole  case,  asked 
an  bnperatlTe  declaration  tbat,  mdet  the 
pleadings  and  evidence,  the  plaintiffs  were 
not  entitled  to  recover,  which  tbe  court  re- 
fused. At  Instance  of  plaintiffs,  the  court 
declared  that,  undor  the  law  and  tbe  evi- 
dence, the  plalntUCs  were  entitled  to  recover 
from  defendant  in  a  sum  equal  to  the  rea- 
stmable  value  of  the  sugar  in  controversy,  as 
shown  by  the  evidence.  No  other  declara- 
tions were  submitted  by  defendant,  and  the 
court  made  a  finding  In  favor  of  plaintiffs, 
and  gave  them  Judgment  for  the  reasonable 
value  of  the  sugar,  $1,419.00,  with  Interest 

1.  The  case  of  Dawson  v.  Qnlllen,  61  Mo. 
App.  872.  Invoked  by  appellant  to  maintain 
the  position  sought  to  be  upheld,  that  there 
was  no  account  filed  by  plaintiffs  here  suf- 
Odent  to  comply  with  the  statute,  upon  ex- 
amination win  be  found  merely  to  reiterate 
that,  where  a  pleading  does  not  comply  with 
the  statutory  requirement,  the  adverse  party 
may  exercise  bis  election  between  moving 
to  have  It  made  more  definite,  or  at  the  trial 
object  to  tbe  Introduction  of  any  evidence  to 
support  It,  the  latter  being  tbe  remedy  or 
course  determined  on  and  attempted  by  ap- 
pellant In  this  action;  but  tbe  authority 
dted  shows  that  the  pleading  discussed  did 
not  contain  the  Items  of  the  accounts,  nor 
was  any  »hlbtt  attached.  Tbe  transaction 
betwem  plaintiffs  and  defendant  involved 
the  purchase  of  100  barrels  of  sugar  of  tbe 
brand  and  description  detailed  In  the  ex- 
hibit, which  also  showed  tiie  quantity  and 
price,  and  fully  compiled  with  tbe  statute. 

2.  There  was  no  departure  from  the  Is- 
sues of  tbe  pleadings  as  charged  by  appel- 
lant, even  though  the  plaintiffs'  form  of  ac- 
tion may  be  conceded  to  be  quantum  meruit, 
while  their  proof  was  directed  to  establish 
m  express  contract  Whatever  may  be  the 
rule  prevailing  in  other  states.  It  Is  weB  es- 
tablished in  this  state  that  a  party  may  sue 
upon  quantum  meruit  when  an  express  con- 
tract existed  and  is  proven  at  tbe  trial,  but 
the  contract  price  will  limit  the  recovery. 
In  the  words  of  the  able  conunlssloner  In 
Mansur  v.  Botts.  80  Mo.  651:  "It  Is  a  rule 
of  common  law,  long  established,  that  in- 
debitatus assumpsit  will  lie  to  recover  the 
stipulated  price  due  on  a  special  contract, 
\rh&x  tbe  contract  has  been  fully  executed, 
and  it  is  not  necessary  to  declare  upon  tbe 
special  contract"  Such  was  the  rule  at 
common  law,  and  tbe  code  has  not  modi- 
fied It  In  Keith  V.  Ridge,  146  Mo.  90,  47 
&  W.  904,  Uie  Supreme  Court  reviewed  the 
earlln  cases,  and  approved  the  rules  enun- 
ciated, quoting:  "It  one  party,  without  the 
fault  of  tbe  other,  falls  to  perform  his 
side  of  tbe  contract  In  such  a  manner  as  to 
sue  on  ft  still.  If  tbe  other  party  has  de- 
rived a  benefit  from  the  part  performed.  It 
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would  be  unjust  to  allow  blm  to  retain  that 
without  paying  anything.  The  law  there- 
fore generally  Implies  a  promise  on  bis  part 
to  pay  such  a  remuneration  as  the  benefit 
conferred  Is  reasonably  worth,  and,  to  re- 
cover that  quantum  of  remuneration,  an  ac- 
tion of  Indebitatus  assumpsit  is  maintaina- 
ble. Yeats  V.  Ballentlne,  56  Mo.  S35.  and 
cases  dted.  Tbe  established  rule  extracted 
and  deduced  from  all  the  cases  is  that, 
where  a  party  falls  to  perform  bis  work 
according  to  the  stipulations  of  his  agree- 
ment, he  cannot  recover  on  the  special  con- 
tract; but  If  the  services  rendwed  by  him 
or  tbe  materials  furnished  are  valuable  to 
the  other  party,  and  are  accepted  by  such 
party,  then  he  would  be  liable  to  pay  the 
actual  value  of  the  wot*  performed  or  the 
materials  fumlsbed,  not  exceeding  the  con- 
tract iHice,  after  deducting  for  any  damage 
which  had  resulted  from  a  breach  of  the 
agreement  ,Eyennan  v.  Mt  Sinai  Cemetery 
Association,  61  Ho.  491.  The  prlndple  upon 
which  this  rule  la  based  Is  so  fair,  Just,  and 
equitable  that  while  at  first  Its  application 
was  limited  to  a  certain  class  of  contracts, 
it  has  now  become  In  this  state  a  rule  of 
general  application  to  all  contracts,  where  it 
can  be  applied  without  doing  the  defendant 
injustice."  In  Moore  v.  Cans.  113  Mo.  107, 
20  S.  W.  976,  the  Supreme  Oourt  declares 
that  where  the  contract  is  iierformed,  the 
plaintiff  may  aue  In  assumpsit  using  the 
common  count  of  quantum  meruit  and  that 
It  was  allowable  to  unite  a  count  In  assump- 
sit with  <Hie  fm  tlw  contract  In  tfae  same 
petition. 

3.  The  second  count  of  the  petition,  which 
the  plaintiffs  abandoned,  contained  allega- 
tions that  defendant,  a  warehouseman, 
agreed  with  plalntUfs,  for  the  consideration 
of  two  cents  per  bag  per  month,  to  store  300 
sacks  of  coffee  of  plaintiffs,  and  also  to 
take  out  sufficient  Insurance  thereon  to  pro- 
tect plaintiffs  against  loss  or  damage  as  re- 
sult of  fire;  the  premiums  for  such  insur- 
ance to  be  advanced  by  defendant  and 
repaid  by  plalntUfs.  An  averment  of  viola- 
tion of  this  contract  was  made,  and  Judg- 
ment asked  for  tbe  damages  Incurred  In 
consequence.  Defendant  tendered  this  aban- 
doned pleading  in  evidence,  and  it  was  ex- 
cluded by  tbe  court  as  Irrelevant,  and  In 
this  ruling  we  find  no  error.  This  section 
of  the  petition  concerned  another  transac- 
tion, different  from  that  the  basis  of  the 
first  count,  and  bad  no  relevancy  to  tbe 
controversy  on  trial. 

No  other  assignments  of  error  Justifying 
consideration  have  been  iffesented.  The 
finding  of  fact  by  tbe  trial  court  la  support- 
ed by  substantial  testimony,  and  will  not 
be  disturbed.  The  Judgment  is  affirmed. 

BLAND.  P.  J.,  and  GOODE,  J.,  concur. 
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INTEBSTATB  HOTEL  CO.  t.  WOODWABD 
&  BUB0E8S  AMUSEMBNT  CO.  et  aL  ] 

(Oonit  of  Appeals  at  Kanua  Cltr,  Mo.  Nor. 
28.  1903.) 

CONTRACTS— IMPLIED  PROHIBB— ACtlOH~DB- 
FONSBS— STATUTE  OF  FRAUDS— FIND  INQS  OF 
JURY-CONCLUSIVBNESS  ON  APPEAL. 

1.  The  findinffs  of  the  jury  on  conflicting  evi- 
dence are  coQclnalTe  on  appeal. 

2.  A  petition  which  alleged  that  plaintiff  and 
defendant  entered  into  verbal  contract  where- 
by plaintiff  agreed  to  erect  and  e^iuip  a  theater, 
ana  to  pay  a  matter  in  dispute  between  defend- 
ant an4i  a  third  person,  and  whereby  defendant 
agreed  to  lease  tne  theater  for  a  specified  time; 
that  plaintiff  procured  a  settlemeDt  with  .the 
third  person  for  a  sum  stated^  and  also  per-  ' 
formed  other  undertakings  specified  in  the  con- 
tract, and  expended  an  additional  sum;  that  de- 
fendant, ^th  knowledge  of  the  ezpenditurea, 
repudiated  the  contract,  and  refused  to  return 
to  plaintiff  the  amount  eo  expended,  though  re- 

a nested  so  to  do-Hlid  not  set  np  an  action  for 
le  recovery  of  damages  for  a  breach  of  the 
verbal  contract,  but  constituted  an  action  on 
the  implied  promise  of  defendant  to  return  to  i 
plaintiS  the  money  which  it  lutd  expended  in  ' 
carrying  ont  the  contract  before  the  repndla- 
tion  thereof  by  defendant. 

3.  It  is  no  defense  to  an  action  on  an  implied 
contract  for  the  recovery  of  mODey  expended 
by  plaintiff  in  carrying  out  a  verbal  contract 
between  it  and  defendant  before  the  repudta-  ; 
tion  thereof  by  defentent  that  the  verbal  con-  ; 
tract  was  void  under  the  statute  of  frauds.  \ 

4.  It  is  no  defense  to  an  action  on  an  implied  , 
contract  for  the  recovery  of  money'  expended  ; 
by  plaintiff  in  carrying  ont  a  verbal  contract  i 
between  it. and  defendant,  be^oae  the:  renudia-  | 
tion  thereof  by  defendant  that  the  verbal  con-  ; 
tract  was  void  becanse  ultra  vires.  j 

Appeal  from  Obcnlt  Oourt,  JacfaBon.  Coun-  j 
ty;  W.  B.  Teaadale,  Judge.  .| 

Action  by  the  Interstate  :^>tel  Gompai^  i 
against  the  Woodward  &  BnrgeBS  Amuse-  I 
ment  Oompany  and  othera.  Vrom  a  Jndg-  j 
ment  for  plaintiff,  defendants  appeeL  Af- 
firmed. 

WoUman,  Soloman  &  Oooper,  for  appel- 
lants. Dwlght  P.  Dllwortb  and,  Austin  & 
AnBtin,  for  respondent 

SMITH.  P.  J.   'the  petition  alleges  that  | 
the  plaintiff  and  dpfendauts  are  business  cor-  ; 
poratidus,  and  that  about  March  1,  1901,  they  ! 
entered  Into  a  verbal  contract  by  which  It  j 
was  agreed  that  if  the  former  would  procure.  | 
and  cause  to  be  erected  and  equipped  a  the-  ; 
ater  at  a  certain  place  in  Kansas  City,  of  a 
certain  size  and  style  of  architecture,  to  cost 
not  less  tlian  the  anaount  therein  specified, 
the  plans,  and  specifications  to  be  made  by 
certain  architects,  and  pay  and  settle  a  cer- 
tain matter  En  dispute  between  the  latter  and 
the  Ooates  Opei-a  House  Company— that  la  to 
say,  the  sum  of  $500— and ,  procure  the  re- 
lease of  such  latter  from  a  certain  lease  of 
the  said  opera  bouse,  then  such  latter  would 
lease  said  theater  for  the  t6rm  of  10  years 
at  a  yearly  rent  of  fl2,000.   It  was  further 
alleged  that,  In  pursuance  of  the  contract, 
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plaintiff  paid  the  $500  and  procured  said 
release,  and,  further,  that  It  duly  performed 
certain  of  the  other  undertakings  specified 
In  the  contract,  and  In  doing  so  expended 
SlOO  more,  maldng  in  all  $600.  It  was  fm-- 
ther  alleged  that  the  defendants,  with  full 
knowledge  of  the  expenditures  made  by 
plaintiff  under  said  contract,  wltbont  cause 
or  excuse,  wholly  repudiated  and  abandoned 
said  contract,  and  refused  to  return  to  idnln- 
tiff  the  said  several  amounts  of  money  so 
expended  by  It,  although  requested  so  to  do, 
etc.  The  answer  was  a  general  denial,  with 
which  was  coupled  the  defense  of  the  stat- 
ute of  frauds  and  that  of  ultra  vires.  There 
was  a  trial  to  a  Jury,  resulting  In  a  Judg- 
ment for  plaintiff,  and  defendants  appealed. 

The  decisive  issue  in  the  case  was  whether 
the  plaintiff  and  defendants  entered  Into  the 
verbal  contract  pleaded  in  the  petition  and 
denied  by  the  answer.  It  Is  true  that  touch- 
ing this  Issue  there  was  quite  a  conflict  in 
the  evidence,  but  it  was  very  fairly  submit- 
ted to  the  Jury  by  both  the  instructions  of 
the  plaintiff  and  the  defendant,  and  they 
found  for  plaintiff,  which  finding  Is  conclu- 
sive here.  And  the  same  is  true  as  to  the 
acta  of  part  p^ormance  by  the  plaintiff. 
But  it  la  contended  that,  even  If  the  contract 
was  entered  into  and  performed  by  plain 
tiff,  as  in  Its  .petition,  alleged,  no  cauft»: 
of  action  can  be  iMised  thereon.  The  action 
la  not  that  to  recover  damages  for  a  breach 
of  tiie  contract,  but  rather  to  recover  for  a 
breach  of  the  implied  promise  of  defendants 
to  return  to  plaintiff  the  money  wliich  it  iiad 
expended  in  carrying  out  the  contract  up  to 
the  time  of  the  repudiation. 

No  cause  of  action  lies  for  nonperformance 
of  the  contract.  From  the  facts  stated  the 
law  will  imply  a  promise  which,  thou^  re- 
lating partly  to  the  same  subject-matter,  is 
a  distinct  promise  from  that  agreement  cov- 
ered by  the  statute  of  frauds.  The  contract 
here  pleaded  Is  doubtless  nonenforceable  if 
either  party  chooses  to  refuse  performance, 
but  this  tact  does  not  avail  to  do  away  witli 
what  has  been  done  under  it 

And  so  it  Is  that  wh»e  a  party  resisting 
performance  has  received  benefit  or  if  mon- 
ey has  been  paid  or  work  done  tot  him,  hla 
subsequent  repudiation '  does  not  do  away 
with  these  facts,  but  a  recovery  may  be  bad 
on  the  basis  of  what  has  been  done-  Parker 
V.  Nlggeman,  8  Mo.  App.  546;  Gray  r.  Gray. 
2  3.  J.  Marsh.  (Ky.)  21;  Hawley  v.  Moody, 
24  Vt  606;  Kidder  v.  Hunt  1  Pick.,  lot  dt 
331,  11  Am.  Dec.  188;  Greer  v.  Greer,  18  Me. 
16.  And  this  prlncii^e  has  been  applied  in 
actions  on  various  kinds  of  contracta.  Rob- 
inson V.  Siple,  129  Mo.  208.  31  S.  W.  788: 
Wiggins  V.  By.  Co.,  73  Mo.  888,  89  Am.  B«p. 
519:  Jarrett  t.  Morton,  44  Mo.  275;  Treacy 
&  Wilson  V.  Chinn,  79  Mo.  App. 

The  tacts  stated  in  tlie  petttian  and  proved 
at  the  trial  constltoted  a  good  cause  of  action. 

As  this  action  is  not  on  the  verbal  con- 
tract, but  is  for  the  breach  of  the  contract 
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Implied  fnun  tbe  fticts  stated  in  the  petition, 
it  fbUowB  that  the  defense  of  the  statnte  of 
Aauds  and  that  of  ultra  vlrea  hare  no  place 
In  the  case.  The  pleading  of  and  reliance 
on  these  special  defenses  pn^bly  results 
from  a  misconception  of  the  cause  of  action 
all^;ed  in  the  petition.  If  the  action  were 
one  to  recover  damages  for  a  breach  of  the 
express  contract,  as  It  Is  not,. these  defenses 
ndght  vlth  pn^irlety  be  inroked  bj  defend- 
ants. 

Ko  erxm  prejadidal  to  the  defendants  on 
the  molts  is  dlBcorered  in  the  action  of  the 
trial  court  in  admitting  or  rejecting  evidence 
or  in  the  gtving  or  refnsing  of  instructions. 

The  Judgment,  which  Ib,  as  we  think,  dear- 
ly for  tbe  rlt^t  party,  most  be  aflbmed.  All 
concur. 


BTTBfPAS  V.  WABASH  R.  00. 

(Court  of  Appeals  at  Kansas  City,  Mo.  Nov. 
28.  1903.) 

RAILR  OADS— KILLINO  AHIUAIjS  ON  TBAOK- 
SUPPICIBNT  FENCS-^mr  OF  BHTET— HVI- 
DENCB  REB17TT1NO  PRBSUHPTION  —  INSDF- 
FldBNT  OATB-NOnCB  TO  OOMPANT. 

1.  It  is  the  place  where  an  animal  sets  upon 
B  railroad  track,  aod  oot  the  place  wnefe  it  Is 
killed,  that  fixes  the  liablllt?  of  tbe  company 
ander  Rev,  St.  1899,  S  1105,  requiring  railroad 
companies  to  feuce  their  tracks. 

2.  At  a  point  where  animals  were  killed  on 
a  railroad  track  there  was  a  siifflcient  fence  to 
torn  stock,  but  a  few  hundred  feet  from  the 
place  was  an  opeo  gate  blocked  by  enow. 
Tracks  wn«  found  approaching  the  gate  and 
inside  the  right  of  way,  while  through  the  gate- 
way the  snow  was  picked  and  frozen  so  that 
tracks  would  not  naturally  appear  there.  Aside 
from  the  gate,  there  was  no  other  place  where 
the  animals  could  have  entered  toe  right  of 
way.  Held,  that  the  evidence  rebutted  ttte  pre- 
Rnmption  that  they  strayed  upon  tbe  track  at 
tiie  point  where  they  were  Ulled. 

3.  Where  a  gate  in  the  fencing  of  a  railroad 
rig^it  of  way  through  which  animals  strayed 
onto  the  track  where  they  were  killed  was  open 
for  10  or  16  days,  and  owing  to  blocking  by 
snow  could  not  be  closed  without  being  taken 
down,  the  manner  in  which  It  came  to  be  open 
is  the  first  instance  was  Immaterial  to  the  rall- 
raad  company's  liability. 

4.  Where  a  sate  in  the  fencing  of  a  railroad 
right  of  way  nas  been  open  and  blocked  by 
snow  for  such  a  length  of  time  that  the  com- 
pany knows,  or  in  the  exercise  of  reasonable 
care  could  know,  its  condition,  the  company  is 
Uable.  under  Rev.  St.  1899,  S  1105.  requiring 
it  to  fence  its  right  of  way  and  provide  auffl- 
rient  gateways  therein,  for  the  killing  of  anl- 
Bials  which  strayed  onto  the  track  through  the 
gate. 

Appeal  from  Circuit  Gourt,  Adair  County; 
Nat  M.  Shelton.  Judge. 

Action  by  A.  F.  Bumpas  against  tbe  Wa- 
bash Ballroad  Company.  Judgment  tor  plain- 
tiff, and  defendant  appeals.  AflOrmed. 

Geo.  S.  Orover,  for  appellant.  Joseph  Park 
A  Son,  for  respondent 

BBOADDUS,  J.  This  Is  an  actlim,  under 
section  1106  of  the  Bevlsed  Statutes  of  1889, 
to  recover  damages  on  account  of  the  alleged 
Ulllng  of  two  horses  belonging  to  plaintiff 


on  defendant's  railroad  In  AJalr  county.  Mo., 
on  tiie  14th  day  of  February,  1902.  On  the 
evening  of  the  day  previous  to  the  alleged 
date  two  young  horses  escaped  from  plain- 
tiff's son  at  his  home,  and  altboogh  search 
was  made  for  them  they  were  not  found  un- 
til tbe  morning  of  the  next  day,  when  tbcy 
were  both  found  dead,  lying  along  defoid- 
ant's  track  several  hundred  feet  from  a  gate 
and  farm  crossing  on  a  Mr.  Byan*B  farm, 
and  about  two  miles  from  irialntiff*s  home. 
It  was  shown  that  a  Mr.  Bailey  occupied  the 
Ryan  farm  as  a  tenant;  that  the  railroad 
was  fenced  on  both  sides  where  the  horses 
were  found  dead;  that  tbe  gate  was  open, 
and  had  been  for  some  days  prior  thereto, 
sufficient  to  admit  the  passage  of  horses; 
•  that  the  gate  could  not  be  shut  by  reason  of 
the  fact  that  it  was  obstructed  by  snow, 
which,  according  to  one  witness,  had  fallen 
about  16  days  prior  to  the  date  when  the 
horses  were  found  dead  by  the  track,  and 
by  other  witnesses  not  for  so  long  a  time; 
that  the  gate  had  remained  open  since  the 
falling  of  tbe  snow;  that  said  gate  had  no 
latch  or  fastening  of  any  kind,  and  bad  bad 
none  since  it  was  put  up;  that  the  farm 
crossing  was  used  by  the  tenant  of  the  Ryan 
form  In  passing  over  defendant's  railroad  to 
the  bam  on  the  opposite  side;  that  a  high- 
way led  from  plaintiff's  place  to  said  gate  at 
said  crossing;  that  horse  tracks  were  seen 
approaching  the  gate  and  on  the  inside  of  tbe 
right  of  way,  but  no  tracks  were  seen  in 
tbe  passage  tibrougb  tbe  gate,  but  one  wit- 
ness or  more  states  that  the  ground  or  snow 
was  packed  so  hard  at  that  point  tbat  the 
horses  in  passing  wotild  have  made  no  tracks; 
and  that  the  horses  were  injured  In  such  a 
way  as  to  show  unmistakably  that  they  had 
been  struck  and  killed  by  a  railroad  engine. 
The  evidence  further  showed  tbat  the  said 
crtKsing  was  ta  frequent  use  by  Bailey,  tbe 
tenant,  and  his  family,  but  that  tbelr  habit 
was  to  close  the  gate  after  passing  through; 
but  that  it  was  left  open  at  the  time  in  ques- 
tion because  the  snow  had  drifted  st  that 
point,  and  It  could  not  be  closed  without 
taking  tiie  gate  from  Its  hinges.  Under  tbe 
Instructions  of  the  court,  the  Jury  found  for 
tbe  plaintiff  the  value  of  the  two  horses, 
which  sum  was  doubled  by  the  court  De- 
fendant appealed. 

The  theory  as  found  In  plaintiff's  instruc- 
tions was  that  nnder  tbe  evidence  It  was  the 
duty  of  defendant,  under  said  section  llOS, 
Rev.  St  1898,  to  have  kept  said  gate  closed; 
and  the  jury  were  Instructed  that  If  tbey 
found  that  It  had  been  left  open  for  such  a 
length  of  time  that  defendant  knew,  or  by 
tbe  exercise  of  reasonable  care  could  have 
known,  It  was  open,  and  tbat  plalntifTs  ani- 
mals passed  through  said  open  gate  onto  tbe 
defendant's  railroad  where  they  were  killed, 
the  verdict  would  be  for  plaintiff.  The  jury 
were  ahK>  instructed  as  to  the  probative 
force  of  drcnmstentlal  evidence,  and  that  If 
It  found  tbat  the  horses  "went  upon  said 
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railroad  throtigb  en  open  gate  as  charged, 
and  were  struck  and  killed  by  defendant's 
locomotive  and  cars,"  the  finding  shoold  be 
for  the  plaintiff.  The  conrt  was  asked  to 
Instruct  the  jury  that  under  the  pleadings 
and  evidence  they  should  find  for  the  de- 
fendant, which  the  court  refused. 

The  defense  of  defendant  mainly  Is  that 
the  evidence  failed  to  show  that  the  horses 
got  upon  defendant's  track  by  reason  of  the 
insufficiency  oi  its  fence,  as  it  was  shown 
that  when  found  they  were  at  a  point  on  or 
near  tbe  railroad  where  there  was  a  suffi- 
cient fence;  that  there  was  no  evidence  that 
they  passed  through  the  open  gate  In  ques- 
tion; and  that  tbe  defendant  violated  no 
duty  it  owed  to  plaintiff  with  respect  to  said 
gate. 

It  is  true  that  no  complaint  was  made  as 
to  the  sufficiency  of  defendant's  fence  on 
both  aides  of  its  track  where  the  animals 
were  found.  But.  as  we  understand  tbe  law, 
that  Is  not  a  test  of  defendant's  liability,  but, 
on  the  contrary.  It  is  the  settled  law  In  this 
state  that  It  la  the  place  where  the  animal 
gets  upon  the  track,  and  not  where  it  is 
killed,  that  fixes  the  liability  of  the  road. 
Ehret  v.  Ry.,  20  Mo.  App.  261. 

In  Brassfield  v.  Patton,  82  Mo.  App.  672, 
it  was  held  that  "railroad  companies  are  not 
liable  to  tbe  owner  of  stock  killed  or  injured 
unless  it  got  upon  tbe  track  at  a  place  where 
the  companies  are  by  law  required  to  fence, 
no  matter  at  what  place  it  may  be  killed." 
A  great  many  cases  may  be  fonnd  to  the 
same  effect.  In  fact,  under  tbe  statute,  any 
other  construction  would  be  without  reason 
to  support  it  And  it  has  also  been  held 
that,  "If  the  place  of  Injury  or  killing  be 
shown,  it  will  be  presumed,  in  the  absence 
of  anything  to  the  contrary,  that  the  animal 
strayed  upon  the  track  at  that  point"  Pear- 
son V.  By.  Co.,  33  Mo.  App.  643.  In  this 
case  there  was  nothing  to  show  that  the 
animals  got  upon  the  track  at  the  point 
where  they  were  killed,  but  the  presumption 
is  rebutted  by  tbe  evidence  that  there  was  a 
sufficient  fence  at  that  point  to  turn  stock, 
and  there  were  other  circumstances  going  to 
show  that  they  got  upon  defendant's  right 
of  way  through  the  open  gate  at  said  cross- 
ing. All  the  witnesses  <Hi  that  point  testify 
that  tracks  were  seen  approaching  said  gate, 
and  that  tracks  were  found  inside  the  right 
of  way,  and  that  the  animals  were  found 
dead  a  few  hundred  feet  from  the  place. 
It  Is  true  that  tracks  were  not  found  at  the 
passage  leading  through  the  gateway,  but 
the  witnesses  explain  that  tbe  bard  frozen 
condition  of  the  same  at  that  point  was  such 
as  to  prevent  animals  from  making  impres- 
sions with  the  feet  upon  its  surface.  There 
was  no  other  place  where  they  could  have 
entered,  and  the  only  reasonable  inference  to 
be  drawn  from  the  facts  Is  that  they  entered 
through  said  open  gate. 

The  evidence  showed  that  perhaps  the  gate 
In  Question  was  sufflcteDt.  except  It  lacked 


proper  fastenings  to  secure  It  when  dosed. 
It  was  not  erected  by  the  raUroad  company, 
but  by  the  tenant  and  bis  landlord,  and 
there  is  no  reason  assigned  why  there  was 
no  provision  made  for  securing  It  wbea 
closed.  It  has  been  held  that  if  the  pro- 
prietor of  the  land  at  the  farm  crossing  was 
satisfied  with  a  sliding  gate  at  his  farm 
crosEdug  instead  of  a  gate  hung  and  fastened 
with  a  latch  or  book,  as  prescribed  by  tbe 
statute,  no  one  else  has  a  right  to  complalD, 
even  though  not  as  convenient  to  the  owner 
as  if  it  were  hung  with  hinges  and  fastened 
with  a  latch.  Harrington  v.  Ry.  Co.,  71  Mo. 
384;  Ry.  Co.  v.  Karanaugh,  163  Mo.  54,  63 
S.  W.  374.  But  we  know  of  no  case  where  a 
railroad  company  would  be  excused  for  an 
entire  failure  to  provide  some  fastening,  at 
least  for  gates  that  lead  from  a  public  high- 
way over  a  farm  crossing,  although  tbe  own- 
er may  not  require  strict  compliance  with 
the  statute  in  that  regard.  Such  a  gate.  In 
no  way  fastened,  would  not  be  a  snbstantlal 
compliance  with  the  requisitions  of  the  stat- 
ute and  would  not  acccnnpllsh  its  purpose 

However,  it  was  not  shown  whether  at 
the  time  in  question  the  gate  came  open  by 
reason  of  its  lack  of  a  fastening  or  was  left 
open,  and  under  the  proof  it  is  immaterial. 
There  was  evidence  that  it  had  remained 
open  for  10  or  15  days  prior  to  the  killing  of 
plalntilTs  horses,  and  that  it  could  not  be 
closed  without  first  being  taken  down,  by 
reason  of  the  accumulation  of  snow  In  the 
gateway.  And  the  jury  were  properly  In- 
structed as  to  the  duty  of  defendant  If  it 
found  that  the  gate  had  been  so  open  for 
such  a  length  of  time  that  the  defendant 
might  by  the  exercise  of  reasonable  care, 
have  discovered  such  fact 

It  seems  to  us  that  the  case  was  wdl 
tried,  and  that  the  defendant  under  the 
pleadings  and  proof,  was  clearly  liable,  nndar 
the  statute,  to  plaintiff  for  damages  for  his 
horses  killed.  Cause  affirmed.  AU  ooncur. 


BODB  V.  FIREMEN'S  INS.  CO.  OF  NEW- 

ABK,  N.  J. 
(Court  of  Appeals  at  Kansas  City.  Mo.  Nov. 
23,  1903.) 

FIRE  INSURAMCB-INTKRBST  OP  PLAINTtPP  IN 
PROPEBTT— SUFFICIENCY  OP  ALLBOATION— 
ISSUE— VALUE  OF  PROPERTY— NECESSITY  OP 
ALLEGATION— AMOUNT  OP  RECOVBRT— AP- 
PUCABIUTT  OP  STATUTB  —  IDBNTITT  A8 
BUILOINO— ADMISSION  IN  PLBADINOS. 

1.  In  an  action  on  a  fire  Insurance  policy 
plaintiff  alleged  that  the  Insured,  Ui  asngiior. 
was  the  assignee  of  a  contract  tm  tiie  sale  and 
conveyance  of  the  lots  fay  <^^^  erect- 
ed a  dwelling  house  thereon.  The  defendant  al- 
leged in  its  answer  that  the  insured's  interest 
was  other  than  the  unconditional  and  sole  own- 
ership, and  that  tbe  building  was  on  ground 
not  owned  by  the  insured  in  fee  dmple.  Held. 
in  view  of  uie  answer,  that  the  allegation  of 
the  petition  was  snfflcient  to  show  an  Interest 
In  the  insured  in  the  property. 

2.  No  issue  was  raised  by  the  pleadings  as 
to  whether  Insured  had  anr  Interest  in  ti>e  prop- 
erty. 
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3.  Rev.  St  1899,  |  7969.  proridlDs  tbst  tn 
salts  on  fire  inaurance  policies  the  aefendant 
)hall  not  be  pmnitted  to  aenj  that  tbe  property 
wu  worth  the  fall  amonnt  of  Inntmice.  ete., 
lenders  unnecessary  an  allasttiOQ  aa  to  tha 
Talae  of  the  propeny  or  of  ue  Interest  of  the 
biBared  therein. 

4.  Bev.  St  1899,  |  7969.  providiDe  that  in  ac- 
tions on  fire  iQanrance  policies  the  defendant 
riiaU  not  be  permitted  to  that  the  prop- 
ertr  was  worth  the  full  amonnt  of  insarance. 
and  section  7970,  making  the  same  role  ap- 
I^cable  where  polides  were  issned  by  more 
than  one  company,  proTided  that  tbe  two  sec- 
tions  shall  apply  only  to  real  propertTi  are  ap- 
plicable to  die  case  of  a  boildlnc  erected  on  land 
by  the  aarignee  of  a  contract  for  a  deed. 

5.  Wbwe,  in  an  action  on  a  fiie  insurance  pol- 
lc7,  the  pleedin^fs  of  the  parties  admit  that  the 
Etroctare  insured  was  a  bulldlnfc.  It  will  be  re- 
garded as  harlng  acquired  identity  aa  a  bnild- 
iag,  thoocb  not  completed. 

Appeal  from  Circuit  Comrt  Bnchanan 
County;  W.  K.  James,  Judge. 

Action  by  WUllam  F.  Bode  against  tbe 
foremen's  Insnntnce  Company  of  Newark, 
N.  J.  Judgment  for  plaintiff,  and  defoidant 

Fyke  Broa.,  Soldo'  ft  Blcbardmn.  for  ap- 
pellant Elliot  Spanlding  and  Jna  0«a  Fax- 
Unson,  for  respondent 

SMITH,  P.  J.  Tbla  is  an  action  on  a  Are 
taisoraace  policy.  The  petition  in  subatance 
alleged:  <1)  That  on  November  2,  1901, 
Hons  Nelleon  entered  Into  a  written  contract 
with  DaTld  V.  Clark  whereby  the  former 
agreed  to  sell  and  convey  by  deed  to  the  lat- 
ter certain  lots  In  the  city  of  St  Joseph  at  a 
time  specified  in  aaid  contract;  (2)  tiiat  on 
December  11.  1901,  the  said  David  V.  Claik 
assi^nied  all  bis  rights  under  aaid  contract 
to  Eliiabetb  Clark,  and  that  liie  latter  caus- 
ed to  be  constructed  thereon  a  two-story 
frame  dwelling  house  with  a  brick,  basement 
and  Btdngle  roof,  and  which  aald  dwelling 
was  practically  completed  at  the  time  the 
same  was  Insured;  (3)  that  on  the  IStb  of 
Janoary,  1902,  tbe  defendant  iasned  to  tbe 
Mid  Elizabeth  Clark  tbe  $800  policy  of  fire 
losurance  sued  on  to  cover  said  building;  (4) 
that  at  tbe  time  of  tbe  taking  out  of  said  In- 
nuance  the  plaintiCT,  through  her  agent  ex- 
plained and  Imparted  to  the  defendant  Its 
(riBcera  and  agents,  cmnplete  knowledge  of 
the  exact  title  and  Interest  she  bad  in  said 
lots  and  the  building  thereon,  and  tbat  de- 
fendant Issued  said  policy  with  a  full  under- 
■tanding  of  the  exact  condition  of  eald  title 
and  her  rights  tberennder.  The  i>etitI<Hi  fur- 
ther allied  the  assignment  of  tbe  policy  to 
the  plaintiff,  etc.  The  answer  contained  a 
general  denial,  to  wblch  was  added  a  para- 
graph setting  forth  a  provision  of  the  policy 
to  tbe  effect  tbat:  'TTbls  entire  policy,  un- 
less otherwise  provided  by  agreement  In- 
dorsed hereon  or  added  hereto,  shall  be  void, 
if  tbe  Interest  of  tbe  insured  be  other  than 
unconditional  and  sole  ownwShlp  or  If  the 
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snbjeet  of  Inantance  be  a  bnlldlng  on  ground 
not  owned  by  the  Insured  In  fee  shnple;" 
and  whlcb  waa  followed  by  an  allegation 
tbat  at  the  time  of  the  Issue  ol  tbe  said  pol- 
icy the  Intra^st  of  the  Insured  in  said  prop- 
erty was  other  than  the  nnoondltloual  sole 
ownership  thereof,  and  that  the  subject  of 
the  insurance  was  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple,  etc. 
The  contract  referred  to  in  the  petition  re- 
quired Mrs.  Clark  to  pay  Nellson  $400  with- 
in 90  days  after  the  date  of  the  contract 
and  tbat  upon  the  payment  of  which  the 
latter  was  to  execute  to  the  former  a  war- 
ranty deed  for  the  lota;  and  tb^  waa  also 
a  further  requirement  therein  that  she  should 
erect  a  house  on  said  lota  at  a  cost  of  not 
less  than  f890.  In  tbe  face  of  the  policy 
the  snhject  of  the  insurance  was  described 
as  a  "two-story  frame,  brick  basement 
afalngle-roof  dwelling  house."  It  was  also 
stipulated  In  the  policy  tbat  tbe  insured 
should  have  "permission  to  finish  and  com- 
plete building."  At  tbe  conclusion  of  the 
evidence  the  court  instructed  the  Jury,  at  the 
request  of  the  plaintiff,  aa  follows:  "Pro- 
vided tbat  yon  find  trosa  the  evidence  that 
the  defendant  company's  agent  John  C. 
Landls,  knew  tbe  Interest  of  Elizabeth 
Clark,  the  Insured,  and  knew  at  tbe  time  ot- 
tbe  issuing  of  said  policy  that  the  subject  of 
Insurance  was  a  building  on  ground  not 
owned  by  the  said  Elizabeth  Clark  in  fee 
simple,  and  that  the  Interest  of  the  insured 
was  other  than  that  of  sole  ownership,  and 
provided  tbat  yon  further  find  the  evi- 
dence that  tbe  interest  of  Elizabeth  Clark 
undtf  said  policy  In  said  loss,  If  any,  was 
assigned  to  plaintiff  prior  to  the  brbiglng 
of  this  suit  your  verdict  will  be  for  the 
plaintiff."  Tbe  court  at  the  request  of  the 
defendant  gave  an  Instruction  the  converse 
of  that  part  of  plaintiff's  Just  quoted.  Tbe 
verdict  of  the  Jury  was  for  plaintiff,  and  tbe 
defendant  appealed. 

It  is  contended  by  flie  defendant  that  fbe 
petition  fails  to  state  a  cause  of  action,  in 
tbat  it  does  not  allege  that  the  plalntUTs  as- 
signor, Mrs.  Clark,  had  an  Interest  In  the 
property  covered  by  the  policy.  To  this  con- 
tention we  cannot  agree.  The  petition,  It 
seems  to  us,  very  fairly  and  explicitly  de- 
scribes the  Interest  of  the  Insured.  It  shows 
an  equitable  Interest;  tbat  under  the  written 
contract  Nellson  was  obligated  to  necute  a 
deed  conveying  to  her  tbe  fee-simple  title  to 
the  lots;  impliedly  she  bad  been  put  In  pos- 
session, and  bad  made  lasting  and  valuable 
improvements  thereon— had  erected  a  dwell- 
ing house  thereon.  If  the  allegation  of  the 
petition  as  to  Interest  or  title  be  defective^ 
that  of  the  answer  that  she  had  a  title  less 
than  a  fee  simple  aids  it  and  cures  the  de- 
fect How  can  It  be  con^ded,  In  the  face 
of  such  allegations,  that  the  petition  does  not 
allege  tbat  the  Insured  bad  an  interest  in  the 
property?  It  seems  clear  to  os  that  trom 
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these  allegations  the  iDterest  of  the  Insur- 
ed In  the  property  may  be  reasonably  In- 
ferred, and.  If  so,  the  petition  In  that  respect 
1b  not  subject  to  the  objection  urged  against 
It  Jones  T.  Pbll.  Underwiiten,  78  Uo.  App. 
296. 

The  defendant  next  contends  that  the  pe- 
tition Is  farther  defecttve  In  that  it  fails  to 
allege  the  value  of  the  property,  or  that  of 
the  Insured  Oifflreln.  Under  the  statute  (sec- 
tion 7969,  Ber.  St  1889)  such  on  allega- 
tion was  not  required.  The  value  of  the 
property  was  concloslvely  fixed  by  the  pol- 
icy, and  an  allegatlm  of  the  amount  for 
which  the  Insurance  was  effected  was  all 
that  was  required.  Jones  v.  PhiL  Under- 
writers, supra;  Havens  v.  Ins.  Co.,  123  Mo. 
417,  27  a  W.  718,  26  L.  R.  A.  107,  4B  Am. 
St  Bep.  S7a  We  cannot  see  that  this  case 
is  at  all  analogous  to  that  of  MllUs  v.  Ins. 
Co.,  95  Mo.  App.  211,  68  8.  W.  1066.  There 
the  building  and  machinery  covered  by  the 
policy  were  on  a  mining  lease,  and  had 
been  erected  and  placed  there  to  be  used 
in  the  prosecution  of  mining  operations,  and 
did  not  become  a  part  of  the  land,  and  were 
not  therefore,  to  be  regarded  as  real  prop- 
erty. It  was  accordingly  held  that  sections 
7968,  7970,  bad  no  application  to  the  policy. 
But  here  the  Insnred  held  a  valid  enforcea- 
ble obligation  for  a  conv^ance  to  bo*  of  the 
fee  in  the  lots,  and  she  had  erected  a  sub- 
stantial dwelling  house  thereon,  and  there- 
fore the  interest  she  had  was  not  that  in  per- 
sonal, but  In  real,  proper^.  She  had  an 
Interest  In  land  which  can  by  no  sound  rea- 
soning be  converted  Into  an  Interest  in  per- 
sonal property.  The  building  was  a  dwell- 
ing bouse,  and  was  a  permanent  structure. 
It  was  an  luteal  part  of  Ihe  realty,  and  in 
no  sense  personalty.  It  was  prima  fade 
a  part  of  the  realty  on  which  it  was  built 
Brown  v.  Turner,  118  Mo.,  loc.  dt  32,  20  S. 
W.  WO.  It  stands  admitted  by  tlie  pleadings 
that  the  structure  on  the  lote  was  a  build- 
ing; and,  though  not  entirely  complete,  It 
must  accordli^fty  be  regarded  as  havlog  ac- 
quired the  Identity  as  a  building. 

We  do  not  think  the  plaintiff's  Instruction 
Is  subject  to  the  defendant's  animadversion. 
It  Is  substantially  admitted  by  the  pleadings, 
as  already  stated,  that  Mrs.  Clark  had  a 
"title"— an  interest  In  the  lots— though  that  \ 
title  and  Interest  was  not  that  of  a  fee-sim- 
ple estate.  Under  the  pleadings,  as  we  con- 
strue them,  there  was  no  Issue  raised  as  to 
Mrs.  Clark's  Interest  In  the  lots.  There  be- 
ing no  such  Issue  made  by  the  pleadings,  the 
trial  court  was  not  required  to  submit  it  to 
the  Jury.  The  only  Issue  touching  her  In- 
terest was  whether  the  defoidant's  policy 
writing  agent  knew  when  he  wrote  the  pol- 
icy that  her  title  was  only  an  equitable  in- 
terest and  not  that  In  fee  simple;  and  this 
Issue  was  very  fully  submitted  to  the  Jury 
by  both  the  Instructions  of  the  plaintiff  and 
the  defendant  There  was,  It  la  true,  a  pal- 
pable and  Irreconcilable  conflict  In  the  evi- 


dence, but  the  Jury  settled  that;  and  by  that 
settlement  we  are  conclusively  tmund. 

The  Judgment  must  be  affirmed.  All  con- 
cur. 


GILPIN  V.  MISSOURI.  K.  ft  T.  BT.  00. 

(Oonrt  of  Anneals  at  Kansas  City,  Mo.  Nor. 

2S,  1903.) 

RAILROADS— KILUNQ  ANIHAZ>S  ON  TRACK- 
NECESSITY  OP  CATTLE  OTJARDS— DETERMI- 
NATION OP  QUBSTION— SUFFICIBNCT  OP  HTV- 
EDBNOB. 

1.  The  question  whether  cattle  guards  coald 
be  placed  at  a  railroad  crossing  without  en- 
dangering the  safety  of  the  company's  em- 
ployes is  not  for  the  determination  of  toe  com- 
pany alone,  bat  Is  triable  as  any  other  qnestion 
of  fact. 

2.  Evidence  in  an  action  against  s  railroad 
company  for  the  killing  of  animals  on  its  track 
Md  insufficient  to  sustain  a  finding  that  cattle 
guards  could  have  been  erected  without  endan- 
gering the  safety  of  the  company's  employte. 

Appeal  from  Circuit  Court,  Bocme  County; 
John  A.  Hockaday,  Judge. 

Action  by  George  A.  Gilpin  against  the 
Missouri,  Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  dtfendant  ap- 
peals. Reversed. 

Geo.  P.  B.  Jackaon,  tm  appellant  Webstw 
Gordon,  for  respondent 

BLLISON,  J.  This  action  is  for  frighten- 
ing plaintiff's  mare  by  one  of  defendant's 
trains,  causing  her  to  run  along  the  track  and 
Into  a  bridge,  whereby  she  killed  herself. 
The  statement  was  in  three  counts.  The 
finding  was  for  plaintiff  on  the  first,  and  de- 
fendant on  the  sectmd  and  third.  Defendant 
appealed. 

The  place  where  the  mare  entM«d  on  the 
track  was  within  the  switch  limits  of  the 
company  at  McBalne.  a  station  where  de- 
fendant had  a  depot  and  several  switch 
tracks  used  for  the  ordinary  business  at  rail- 
road stations  and  for  the  passing  of  trains. 
There  were  no  fences  and  cattle  guards  at 
the  place  where  the  mare  went  upon  the 
track,  as  are  ordinarily  required  by  statute 
to  be  malntelned  by  railroads.  The  defense 
was  that  cattle  guards  could  not  be  main- 
tained at  such  place  wltbout  endangering  the 
lives  and  safety  of  Its  nnploy^  la  handling 
trains  at  such  station. 

It  Is  well  settled  that  if  cattle  guards  could 
not  have  been  placed  at  the  crossing  where 
animals  go  on  to  the  tradK,  without  endanger- 
ing the  life  or  limb  of  the  railway's  employfis 
in  transacting  the  business  of  the  road  with 
the  public,  and  in  iierformlng  the  necessary 
work  connected  with  the  operation  of  the 
cars,  such  as  switching  cars,  trains,  etc., 
no  liability  arises  for  omitting  to  so  place 
them.  Pearson  v.  Ry.  Co.,  33  Mo.  App.  543; 
Jennings  v.  Ry.,  37  Mo.  App.  652;  Crenshaw 
V.  Ry.,  54  Mo.  App.  233;  Grant  v.  Ry.,  56 
Mo.  App.  66;  Webster  v.  Ry.,  57  Mo.  App. 
461;  Hurd  v.  Chappeli,  91.  Mo.  ^p.  S17. 
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TlioM  caw^  hoTOTer,  show  that  the  question . 
whetber  the  cattle  guards  could  properly  be 
omitted  was  not  to  be  left  to  tbe  opinion 
of  t%«  railway  company.  That  evidence 
slioaldi  be  heard  on  the  qnestlon,  and.  If  In 
conflct  should  be  submitted  for  a  jury  to 
determine.  See,  also.  Glasscock  r.  By.,  82 
Mo.  App.  146,  and  Downey  t.  Ry,.  94  Mo. 
AppL  187,  67  S.  W.  M5.  If,  bowever,  sa^ 
Judge  Go  ode  tbe  case  last  dted,  the  evi- 
dence shows,  without  dispute,  tiiat  a  neces- 
dty  did  exist  for  the  tracks  to  be  unlnclosed 
at  the  point  In  contToveTsy;  an  appellate 
court  may  reverse  tbe  Judgment  TUs  Is  on- 
ly an  enforcement  of  the  rule  that  exists  In 
all  cases  where  the  evidence  Is  undisputed. 
Such  rule  was  applied  In  tbe  cases  flrst  above 
dted. 

In  tbe  case  at  bar  It  was  clearly  made  oat 
by  defendant  that  to  have  maintained  cattle 
guards  where  tbe  mare  went  upon  the  right 
of  way  would  have  endangered  the  lives  of 
the  employes  In  performing  their  necessary 
duties  connected  with  the  operation  of  the 
road  at  that  place.  Plaintiff  attempted  to 
meet  this  by  Introducing  himself  and  one 
other  witness  In  rebuttal.  But  there  was  a 
total  fftllnre.  Cox  testified  that  any  obstruc- 
tion wonld  be  dangerous,  but  that  an  obstruc- 
tion *^t  the  crossing  could  not  Interfere  with 
what  was  going  on  at  the  depot Plaintiff 
was  asked  a  single  question,  and  gave  his 
answer.  He  was  asked  If  be  bad  seen  "any 
handling  of  trains  by  the  employes  of  tiie 
railroad  In  irtiich  a  cattle  guard  down  there 
at  that  public  road  crossing,  ffeet  away, 
would  Interfere  wtth  If*  This  question  not 
only  confined  tiie  witness  to  what  he  himself 
had  seen,  bnt  It  conQned  the  place  of  .lnte^ 
ference  with  work  to  the  depot  whereas  he 
may  never  have  seen  any  operation  of  the 
tratan  where  ttmn  could  bave  been-  danger, 
and  yet  tbe  usual  and  frequent  operation  of 
the  can  ndght  necessarily  have  been  sndi  as 
wonld  have  made  It  dangerous  work  over 
a  cattie  guard.  And  while  a  cattle  gnard 
might  not  have  interfered  wltb  the  operation 
of  tbe  road  at  the  depot  S65  feet  away,  it 
might  have  seriously  Interfered  wltb  It  at 
many  other  places  wltfaln  the  switeb  limits. 
His  answer  was  that:  '1  think  they  handled 
them  there  every  day.  While  tbe  cattle 
guard  was  in  there,  I  saw  them  working  over 
it  Never  saw  anybody  get  hurt  3o  f ar  as 
a  cattie  guard  Is  concenied.  It  being  at  the 
road  where  this  nrltchlng  is  done,  I  don't 
see  any  daniser  tiiere  at  all."  He  then  stated 
Uiat:  "I  never  did  any  railroading,  and  don't 
know  anytiiing  In  the  world  about  it"  His 
answer  is,  in  great  part  nnlnteUlglble.  The 
second  sentence  refers  to  a  former  time  when 
then  waa  a  cattie  guard  at  this  place.  That 
be  "never  saw  any  one  get  hurt"  without 
flometiiing  more,  does  not  meet  the  case  ma^s 
Ify  defendaot  at  aU.  How  often  he  saw  tii«B, 
does  not  appear.  He  doubtless  refMred  to 
the  operation  of  the  road  in  the  dajrtime, 
when  danger  Is  not  so  great  Tbe  qi^estion 


is,  what  would  be  tbe  general  condition  of 
the  road  as  to  the  reasonable  safety  of  em* 
ployfis?  not  whether  some  one  had  seen 
them  on  some  occasions  get  through  their 
work  without  Injury.  Tbe  last  sentence  of 
the  answer  we  fall  to  comprehend.  We  can- 
not undertake  to  say  what  the  witness 
meant  The  case  made  out  by  defendant  In 
Its  own  behalf  should  have  been  met  by  evi- 
dence to  the  contrary  from  witnesses  who 
knew  something  of  tbe  matter  about  which 
they  were  Interrogated,  and  expressed  in 
such  manner  that  It  could  be  understood. 
The  plaintiff,  however,  asserts  In  the  flrst 
point  In  his  brief  that  such  evidence  not 
apply  to  the  flrst  count  on  which  tbe  .finding 
was  had  In  his  favor,  but  that  It  applied  and 
was  intended  to  apply  to  points  arbing  on 
the  second  and  third  counts,  which .  were 
found  for  defoidant  That  being  true,  U 
leaves  the  rase  made  by  defendant  without 
.  even  an  attempt  to  meet  It 
.  The  uncontradicted  evidence  showing  that 
the  Judgment  should  have  been  for  tbe  de- 
fendant It  wUl  b9  reversed.  ..All.  QOncqr.^. 


WEBB  CITY  V.  PARKER.* 
(Goart  of  Appeals  at  Kansas  City,  Ma  Nov. 

9.  1903.) 

CITY  ORDINANCBf— VIOLATION  —  PROSBOUTION 
—PROOF— BBLLINQ  LIQUOR  ON  SUNDAY— IN- 
DICTMENT—HVIDBNCE-DATB  OP  SAUa 

1.  In  a  prosecution  for  vlotation  of  a  city 
ordinance  the  city  attorney  testified  that  the 
city  derk.  who,  nnder  Rev.  St.  1899.  S  5774,  Is 
le)ial  cuBtodian  of  all  records  belonging  to  the 
city,  delivered  to  him  the  ordinance  in  ques- 
tion, and  that  he  kept  the  same  in  his  office; 
that  it  was  AgneA  by  the  mayor,  president  pio 
tern,  of  -the  council,  and  clerk;  tbat  the  last 
sheet  on  which  their  names  were  written,  had 
within  a  few  days  before  tbe  trial  been  carried 
away  by  sonie  one,  and  that  it  wan  tbe  ori^nal 
and  only  ordinance  of  tbtS  kind  in  «Kfet«ne«. 
tiiere  being  no  pobllihed  or  certified  coi^^.  The 
city  cleric  testified  that  the  ordinance  in  the 
hands  of  the  city  attorney  was  recorded  in  the 
ordinance  book  in  which  all  ordinances  were 
recorded.  He  produced  the  journal  of  the  coun- 
cil, which  showed  that  at  a  regular  session  the 
ordinance  was  read  a  second  and  third  time 
and  passed.  The  journal  further  recited  that 
the  ordinance  was  duly  approved.  Thia  efltry 
was  approved  by  the  mayor,  and  attested  by 
the  clerk.  Bdd,  that  tbe  ordinance  was  aoffl- 
clently  proved. 

2.  Where  an  Indictment  for  a  violation  of  a 
city  ordinance  prohibiting  a  sale  of  Uqiior  on 
Sunday  charged  that  the  sale  was  made  on  a 
certain  Sunday,  evidence,  that  It  was  made  on  a 
different  Sunday  witblp'  a  year  before  the  find- 
ing of  the  I0di£tm<jht'ls  sufB^Ieht  fo  support  the 
■conviction. 

Appeal  from  circuit  Court  Jasper  County  ; 
3.  D.  Perkins,  Judge: 

Action  by  the  city  of  Webb  against  O.  A. 
Parker.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

'Geo-  B.  Booth,  for  appellant  W.  J.  Owen, 
for  respondent 

*ltahMrIns  denied  Deeamtor  T,  UOI. 

J a.  8m  Intqilostliis  Uquon,  voL  J(  Om%.  -m9.  H 
.  sn> 
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SMITH,  P.  J.  An  ordinance  of  plaintiff 
city,  entitled  "Conncll  Bill  No.  259— Ordinance 
No.  19— Mlfidemeanors,"  provided  that  who- 
ever should  "keep  open  any  ale  or  porter 
house,  grocery  or  tippling  ahop,  or  eell  or  re- 
tall  any  fermented  or  distilled  lianors  at  any 
time  on  the  first  day  of  the  week  commonly 
called  Snnday,"  should  be  deemed  guilty  of 
a  misdemeanor,  and  be  punished  by  fine,  etc. 
The  defendant  was  prosecuted  and  convicted 
on  an  Information  based  on  the  above-quoted 
ordinance  provision.  The  cause  was  remov- 
ed Into  the  circuit  court,  where  on  a  trial 
anew  the  defendant  was  convicted,  and  from 
that  Judgment  has  appealed  here. 

The  complaint,  while  not  as  formal  and 
specific  in  its  averments  as  it  might  have 
been,  is  nevertheless,  we  think,  sufficient. 
The  evidence  was  ample  to  prove  the  viola- 
tion of  the  ordinance  as  <^rged  In  the  com- 
plaint 

The  defendant  insists  that  the  ordinance  on 
which  the  prosecution  was  based  was  never 
passed  by  the  plaintiff  city,  and  tbat  there 
was  no  valid  ordinance  in  existence  prohibit- 
ing the  act  charged  or  authorizing  the  prose- 
cution. The  city  attorney  testified  that  the 
city  clerk,  the  legal  custodian  of  all  the  rec- 
ords and  papers  belonging  to  the  city  (section 
57T4,  Bev.  St  1899).  delivered  to  him  said 
Ordinance  No.  19  (Coandl  BUI  No.  259),  and 
tbat  he  had  kept  the  same  in  hla  office;  tbat 
it  was  signed  by  the  "mayor,"  "president  of 
the  council  pro  tem.,"  and  "clerk";  that  the 
last  sheet,  on  which  their  names  were  writ- 
ten, had  within  a  few  days  before  the  trial 
been  torn  off  and  carried  away  by  some  one 
to  him  unknown,  and  that  It  was  the  orig- 
inal and  the  only  ordinance  of  the  kind  in  ex- 
istence. There  was  no  published  or  certified 
copy  of  it  The  city  clerk  testified  that  the 
ordinance  In  the  hands  of  the  dty  atiorney 
was  recorded  in  the  ordinance  book  In  his 
office  and  In  which  all  the  ordinances  were 
recorded.  He  produced  the  Journal  of  the 
council,  which  showed  that  at  a  regular  ses- 
sion of  the  conncll  held  on  January  20,  1896, 
the  rates  were  suspended,  and  said  Ordi- 
nance No.  19  (Council  Bill  No.  259)  was  read 
a  second  and  third  time  and  passed,  all  the 
councllmen  voting  "Tea.**  The  Journal  fur- 
ther redtes  that  said  ordinance,  with  others, 
was  duly  approved.  This  entry  was  approv- 
ed by  the  mayor,  and  attested  by  the  clerk. 
The  court  held,  and  we  think  correctly  so, 
that  the  ordinance  was  suffldently  proved. 
It  did  not  pnrport  to  be  a  manuscript  copy 
of  the  ordinance,  hut  the  original  ordinance 
itself,  as  passed  by  the  cound)  and  approved 
by  the  mayor,  and  it  was  therefore.  In  our 
opinion,  primary  evidence.  Dillon's  Munic. 
Corp.  (4th  Ed.)  I  422;  The  Town  of  Tipton 
T.  Norman.  72  Mo.,  loc.  dt  386,  386.  And  It 
was  suffldently  identified  and  proved  to  es- 
tablish Its  binding  force  and  efficacy. 

The  defendant  further  complained  of  the 
action  of  the  court  in  refusing  an  inetmetion 
reqnestiad  by  him,  which,  amongit  other 


(Mo. 

things,  told  the  Jury  that  It  must  be  proved 
that  sales  of  intoxicating  liquors  were  suf- 
fered to  be  made  by  defendant  between  the 
hours  of  6  o'clock  a.  m.  and  12  o'clock  noon 
on  August  4,  1901,  before  he  could  be  con- 
vlded.  It  has  been  repeatedly  decided  In 
this  state  that  a  conviction  under  an  Indict- 
ment for  selling  liquor  will  be  sustained  If  It 
appears  tbat  the  sale  was  made  on  any  day 
within  one  year  next  before  the  finding  of  the 
Indictment  State  v.  Camaban,  63  Mo.  App. 
244;  State  v.  Bradford,  79  Mo.  App.  346; 
State  V.  Lantz,  90  Mo.  App.  17.  Time  is  not 
material  In  the  statement  of  the  offense,  and 
therefore  a  sale  may  be  alleged  on  one  day 
and  the  proof  may  be  of  a  sale  on  another 
day.  State  v.  Small,  31  Mo.  197;  State  v. 
Heinze,  45  Mo.  App.  403.  It  would  there- 
fore seem  to  follow  tbat  where  the  charge 
is  that  the  sale  was  made  on  a  certain  Sun- 
day, and  the  proof  shows  that  it  was  made 
on  a  different  Sunday  within  the  year  be- 
fore the  finding  of  the  Indictment  that  would 
be  sufficient  to  support  the  conviction.  As 
was  said  by  m  In  Columbia  v.  Johnson,  72 
Mo.  App.,  loc.  dt  237:  "This  case  is  In  no 
respect  analogous  In  its  facts  to  tbat  of  Klrk- 
wood  V.  Autenreith,  21  Mo.  App.  73,  where 
there  were  several  actions  for  similar  of- 
fenses, and  the  only  distinguishing  feature 
of  any  one  offense  from  the  others  was  the 
particular  day  on  which  it  was  committed. 
No  such  difficulty  la  presented  by  the  record 
before  us  in  this  case." 

It  results  that  the  Judgment  must  be  af- 
firmed.  All  concur. 


CITY  OF  EIRKSVILLE  ex  rel.  FliBMIKG 
MFG.  CO.  V.  COLEMAN. 

(Court  at  Appeals  at  Kansas  City,  Mo.  Not. 

23.  1903.) 

8TRKST  ncPROTVUENTS  —  8PBCIAL  A88BS8- 
HBNTS— DBSCRIPTION  OP  WORK  IM  RESOLU- 
TION OF  COXTN0IX«-B8TIHATB  BT  GITT  BN- 
OINBBR. 

1.  Under  Rev.  St.  1809,  $  5860.  providing  that 
wheD  the  council  deem  it  necessary  to  Improve 
a  street  It  shall  declare  by  resolatioa,  pnbushed 
for  two  weeks,  that  such  work  is  Deceasary  to 
be  done,  a  resolation  should  not  state  merely 
tbat  It  is  necessary  to  pave  a  street  but  Aould 
state  the  kind  of  paving. 

2.  Under  Bev.  St  1^,  8  5859.  providing  that 
the  council  may  inclade  In  the  special  assess- 
ment for  a  street  Improvement  the  cost  of  brioR- 
ing  the  street  to  the  established  grade,  when  in 
its  opinion  the  general  revenue  does  not  war- 
rant an  expenditure  therefrom  for  It;  provided 
the  resolution  declaring  the  work  necessary  to 
be  done,  in  addition  to  the  other  work  of  Im- 
provement therein  provided  for.  Include  and' 
describe  the  work  of  bringine  it  to  grade,  de- 
scription in  the  resolution  of  tlie  work  of  bring- 
ing the  street  to  grade  Is  necessary. 

8.  Rev.  St  18^,  I  B8D8,  providhig  tbat  be- 
fore the  council  makes  a  contract  for  street  Im- 
provements an  estimate  of  the  cost  thereof 
shall  be  made  by  the  dty  engineer  which  shall 
not  be  exceeded  in  letting  contracts,  Is  not  sat- 
isfied by  an  estimate  made  after  the  rMolotion 
of  the  coundl  declaring  an  improvemeot  of  a 
street  necessary,  but  Dot  describing  it  and  he- 
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im  pung*  of  the  ordinance  deseribinx  the 
work  and  ordering  It  to  be  done. 

Appeal  from  Circuit  Oonrt,  Adair  County; 
Nat  M.  Sbelton,  Judge. 

Action  by  tlie  city  of  Kli^TlUe,  on  the  re> 
latum  of  the  Kleming  Uannfactoring  Com- 
pany, against  Dorothy  Coleman.  Judgment 
tor  defradant  Flalntlll  appeals.  Affirmed. 

Rleger  A  Bleger  and  W.  P.  Cave,  for  api>el- 
lant  Oampbdl  ft  Ellison,  MUlan  ft  Green- 
wood, and  O,  B.  Mnrrdl,  for  respondent 

ELUSOM,  J.  This  action  Is  based  on  a 
Q»ecial  tax  bill  Issued  for  grading  and  mac- 
ada mixing  one  of  the  streets  of  Klrksvllle,  a 
statutory  city  of  the  third  class.  The  trial 
court  held  the  Mil  to  be  void,  and  the  plain- 
tiff, who  Is  assignee  of  the  bill,  has  brought 
the  case  here  for  review. 

The  ordinance  and  pi'oceedlngs  tor  the  im- 
provement are  based  upon  sections  6S5&- 
6860,  Rer.  8t  189&.  It  Is  therein  provided 
(hat  wheneror  the  dty  council  shall  deem  it 
neec— ary  to  Improre  a  street  It  shall  de- 
clare by  resolution,  published  tot  two  weeks, 
that  such  work  Is  necessary  to  be  done.  That 
If  within  10  days  thereafter  a  majority  of 
the  resident  pmowtf  owners  abutting  such 
Impororemoit  do  not  file  with  the  city  cteA 
their  remonstrance  against  the  proposed 
wo^  then  the  council  shall  have  power  to 
wder  it  to  be  done.  It  is.  further  provided  , 
tb&t  whenever,  In  the  opinion  of  the  council,  j 
tiie  genoal  revenue  of  the  city  wUl  not  Jus- 
tify paying  for  bringing  a  street  to  an  es- 
tabUshed  grad^  the  resolution  shall  so  de- 
clare; and.  In  addition  to  the  other  work 
thoeln  provided  for,  shall  include  and  de- 
scribe the  work  of  bringing  such  street  to 
the  established  grade.  It  is  further  provid- 
ed that;  before  any  contract  Is  let  for  the 
improvement;  an  estimate  of  ttie  cost  thereof 
shall  be  made  by  the  dty  engineer. 

In  this  case  the  council  passed  a  resolu- 
tion on  July  Q,  1S87,  declaring  it  necessary 
to  grade,  pave,  gutter,  curi),  and  terrace  the 
street  TbB  resolution  further  declared  that 
In  Oie  opinion  of  the  coundl  the  general  rev- 
enue did  not  warrant  an  expenditure  there- 
from for  Ivlnging  the  street  to  the  estab- 
Hahed  grade,  and  that  the  cost  of  so  bringing 
It  to  grade  should  be  Included  in  the  special 
tax  blUa.  On  July  Uth  the  dty  ooglnew 
made  his  estimate  In  tiie  foUowhig  words: 
"The  undendgned  respectfully  submit  to  your 
Bob.  body,  bis  estimate  of  the  cost  of  grad- 
ing, paving,  guttering,  ciublng  and  terrachig 
Brown  avenne  firom  Jefferson  street  south  to 
Michigan  street  and  flx  the  cost  of  said  street 
improvements  at  seven  (7)  cents  per  square 
Coot"  Afterwards,  on  Augwt  10th,  the 
council  passed  an  ordinance  istabllshing  the 
grade  on  such  street,  and  on  the  same  day 
passed  an  ordinance  prescribing  the  kind  and 
diarectar  ot  Improvement  and  directing  It  to 
be  done. 

The  law  Is  wen  settied  In  this  state  that 


before  the  council  has  power  to  pave  a  street 
It  shall,  as  a  preliminary  move  in  that  direc- 
tion, pass  a  resolution  declaring  that  it  deem- 
ed the  improvement  necessary.  City,  to  Use, 
V.  Eddy,  123  Mo.  646,  27  S.  W.  471;  Wheeler 
V.  Poplar  Bluff,  149  Mo.  86,  49  B.<W.  1068. 
One  of  the  prlndpal  objects  and  purposes  of 
such  resolution  Is  that,  by  its  publication, 
the  property  owners  affected  may  be  advised 
of  what  la  contemplated,  so  that  they  may 
have  an  opportunity  to  arrest  the  proceed- 
ings by  a  majority  ta-otest  against  It  Mani- 
festly, when  the  Improvement  is  such  that  it 
may  be  done  in  various  ways,  or  be  com- 
posed of  one  of  many  kinds  of  material,  sub- 
stantially affecting  the  quality  or  cost  of  the 
work,  the  council  shojild  state  In  such  reso- 
lution In  what  manner  it  was  proposed  to 
Improve  the  street  In  the  resolution  now 
under  consideration  It  was  declared  that  *it 
is  deemed  by  said  council  necessary  to  im- 
prove Brown  avenue  tnm  Jefferson  street 
south  to  Michigan  street  by  grading,  pavlncb 
guttering,  curbing,  and  terracing  the  said 
avenue."  There  la  In  this  no  mention,  di- 
rectly or  Indirectly,  of  fba  kind  of  paving. 
That  street  pavement  consists  of  a  variety 
of  material,  of  widely  different  cost  as  well 
as  quality.  Is  a  foct  of.  such  general  knowl- 
edge tint  the  courts  will  take  Judicial  notice 
of  It  And  so^  too,  that  various  opinions  are 
entertained  as  to  the  value  or  eicpedlency  of 
the  different  kinds.  This  is  evidenced  by 
sharp  contests  which  are  frequently  waged 
by  property  owners  asserting  their  choice  ot 
matralal,  dther  as  to  what  la  best  quality 
or  what  can  best  be  afforded.  It  a  dty  coun- 
cil Is  to  be  permitted  to  acquire  the  power  to 
Improve  a  street  by  use  of  the  very  general 
word  '*pave,'*  then  they  have  a  wide  range 
within  which  to  move,  and  the  action  they 
finally  take  may  be  against  the  will  and  wish 
of  the  property  holders  which  the  law  says 
shall  govern.  The  ownera  of  abutting  pnqjh 
erty  may  very  much  desire  that  the  street  be 
paved  wltii  certain  material,  and  they  may 
be  unalterably  opposed  to  other  kinds.  In 
such  case,  under  a  resolution  couched  In  the 
gennal  language  (tf  this  one,  they  would  be 
compelled  to  protest  against  any  pavement 
or  else  give  the  council  a  carte  blanche  to 
use  any  material,  at  any  price.  It  might 
choose.  The  property- owner  ought  not  to  be 
put  to  such  dilemma.  The  resdution  should 
Inform  the  dtlzens.  substantially,  of  the  kind 
and  character  of  Improvement,  to  the  end 
that  he  may  uerclse  Ids  election  of  withhold- 
ing the  power,  as  contemplated  by  the  stat- 
ute. 

The  resolution  Is  also  radlodiy  defective 
toe  another  reason.  As  already  stated,  there 
was  an  ordinance  passed  estebUshlng  a  grade 
on  tiie  street  In  question,  and  the  resolution 
contemplated  that  said  grade  bad  been  or 
would  be  eatabllshed.  It  declared  the  gen- 
eral rev«me  (tf  the  dty  was  not  In  condition 
to  Justly  paying  for  bringing  It  to  grade, 
and  that  It  should  be  Induded  In  the  qpedal 
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tax  l>ill8  against  the  abattlng  property.  This 
was  proper  enough  ao  far  as  it  went  But 
the  statute  aforesaid.  In  express  terms,  re- 
quires that  such  work,  as  well  as  the  paving, 
shall  be  described.  'IMb  Is  evidently  requir- 
ed that  the  property  owner  may  be  able  to 
ascertain  how  the  grading  will  affect  his 
pr<q;»ert7,  as,  tot  Instance,  whether  It  will 
cause  a  fiU  or  an  excavation  at  the  point 
where  it  passes  his  property.  In  cities  of  un- 
even surface,  bringing  a  street  to  the  estab- 
lished grade  Is  of  very  great  Importance, 
since  It  has  a  decided  effect  on  the  value  and 
convenience  of  property- 
There  is  yet  another  fatal  defect  In  the  i 
proceeding,  in  that  there  was  no  proper  esti-  ! 
mate  of  the  coat   An  estimate  Is  declared  j 
necessary  by  the  statute,  and  Its  absence  > 
avoids  the  proceedings.    Olty  of  Independ-  j 
ence  v.  Brlggs,  58  Mo.  App.  241;  Olty  of  ; 
Marshall  v.  Ralney,  78  Mo.  App.  416;  Wheel-  < 
er  V.  Poplar  BlufT,  149  Mo.  36,  48  S.  W.  1068. 
A  recent  opinlcm.  written  by  Judge  Ooode  for 
the  Bt  Louis  Court  of  Appeals,  takes  the 
same  view  of  the  Importance  and  necessity 
for  an  estimate.   City  of  De  Soto  ex  rel.  v.  i 
Showman,  7S  B.  W.  267.  The  estimate  here  ; 
was  made  after  the  preliminary  resolution  { 
was  passed,  bat  before  the  passage  of  the  or- 
dinance directing  the  work  to  be  dtme.  The 
estimate  could  not  have  been  based  on  the 
resolution,  for  that  paper  failed  to  name  or 
describe  the  kind  of  work  to  be  done.  There 
Is  therefore  no  means  of  knowing  whether 
the  engineer  was  estimating  a  pavement  of 
wooden  blocks,  macadam,  asphaltnm,  con-, 
Crete,  vitrified  Indck,  or  some  other  kind. 
Afterwards  an  ordinance  was  passed  naming 
and  describing  the  pavement  but  no  estimate 
was  made  after  the  council  detmnlned  and 
acted  on  that  ordinance,  and  there  la  no  men- 
tal process  whereby  the  engineer,  at  the  time 
he  made  his  estimate,  could  have  foreseen 
what  the  council  might  afterwards  do.  Nei- 
ther Is  there  any  way  known  how  the  coun- 
cil could  know  that  the  material  and  mode  of 
paving  it  prescribed  was  the  same  the  en- 
gineer had  estimated.  If  the  resolution  bad 
been  properly  spedflc,  it  probably  could  be 
presumed  that  the  estimate  was  based  upon 
sudi  specification.   Or  If  the  estimate  bad 
been  made  after  the  ordinance  directing  and  ' 
describing  the  work,  it  probably  would  be 
presumed  that  It  was  baaed  on  the  ordinance. 
But  tefclng  the  proceedings  as  they  are  dis- 
closed by  the  reccvd  there  was  no  estimate 
made  In  this  case  such  as  Is  contemplated 
the  statute.  It  Is  quite  llk^  that  It  was  so 
well  understood  between  members  of  the 
council,  the  engineer,  and  property  owners 
as  to  what  kind  of  paving  was  Intended,  and 
what  was  to  be  consldo^  In  the  estimate, 
that  it  caused  every  one  to  oTerlo(A  the  ne- 
cessity for  a  record  embracing  In  some  sub- 
stantial way  all  the  requlremente  of  the  law 
before  there  can  be  legally  Imposed  a  special 
tax  npon  the  property  of  the  citizen.   It  is 
well  known  and  universally  recognised  that 


thaw  Is  nothing  the  law  guards  irtth  more 
care  and  Jealousy  than  it  does  the  right  ot  a 
man  to  demand  that  b^oro  his  mon^  or 
property  be  taken  from  him  without  his  con- 
sent, every  provision  of  the  law  made  tor 
that  purpose  shall  be  strictly  followed. 

The  result  Is  that  the  tax  bill  Is  without 
legal  support  and  was  properly  held  to  be 
void  by  the  trial  court  The  Judgment  is 
tbwefore  a£Brmed.  All  concur. 


COBKETT  V.  HAUU 

(Ooort  of  Appeals  at  Kansas  City,  Mo.  Nov. 

23.  1903.) 

RBPIAVIM-CHATTBLS-^OINT  OWmRSHIP- 

CO-TENANTS. 
1.  PlalntitF  and  del^eudant  were  joiDt  owners 
of  16  head  of  cattle,  under  agreement  that  they 
were  to  be  divided  equally.   Defendant,  without 
ptaiiitifTs   knowledge   or   consent,  repndiated 

SlainttS's  owoersbip.  and  made  two  dlTuioDs  of 
each,  one  of  which  diviaious  he  sold  to  a  tbird 
party.  Beld,  that  plaintiff  was  entitled  to  n- 
pleviD  the  cattle  remaining  in  defendanfa  pos- 
session. 

Appeal  from  Circuit  Court  Henry  Count?; 
W.  W.  Graves,  Judge. 

Action  by  John  B.  Comett  against  H.  O. 
Hall.  From  a  Judgment  for  def^dant  plain- 
tiff appeals.  Beversed. 

James  Wilson  and  C.  C.  Dickinson,  for  ap- 
pellant. Campbell  &  Duckworth,  tm  re- 
spondent 

BLLISON,  J.  This  Is  an  action  of  r^Ievin 
for  e^t  bead  of  cattle.  The  trial  court 
gave  a  peremptory  instruction  In  flavor  of  the 
defendant,  and  plaintiff  appealed. 

In  view  of  the  court  giving  a  peremptory 
Instruction  for  defendant  It  will  only  be  nec- 
essary to  state  the  material  polnte  wbldi 
the  evidence  in  behalf  of  plaintiff  tended  to 
show,  regardless  of  any  dispute  thereof  by 
defendant.  It  appears  that  plaintiff,  either 
by  Joint  purchase  with  defendant  of  one 
Stevens,  or  by  purchase  from  defendant  Just 
after  the  latter  became  the  purchaser  from 
Stevens,  became  the  owner  of  the  undivided 
half  of  IB  head  of  cattte,  defendant  retaining 
the  other  half;  the  manual  holding  being  left 
with  d^endant  The  cattle  were  to  be  di- 
vided equally;  but  defendant  without  plain- 
tiffs knowledge  or  consent  r^udlated  plaln- 
titTs  ownership,  and  divided  them-  into  two 
divisions  of  8  each,  and  sold  one  of  the  di- 
visions to  his  brother.  Plaintiff  tiiercupor 
brought  this  action  of  replevin  for  tiie  8 
head  retained  by  defendant 

We  regard  the  action  as  well  brought  and 
that  the  case  as  made  by  plahitiff  should 
have  be«i  submitted  to  the  jnry.  It  is  well 
understood  that  ordinarily  one  tenant  In  com- 
mon cannot  maintain  replevin  against  his 
co-tenant  But  where  one  of  them  repudiates 
the  toterest  of  the  other  in  propwty  whleh 
Is  susceptible  of  division,  that  other  may 
bring  r^Ievin  tor  his  sbare.   Cobber  on  Be- 
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plevln,  H  236>  238;  IT  Am.  ft  Eng.  Bncy.  of 
Law  (2d  Ed.)  700-702.  In  tblB  case  tbe  whole 
evidence  shows  that  the  cattle  could  be  equal- 
ly divided,  and  that  defendant  did  divide 
tb«n,  and  sold  one-half.  As  already  stated, 
then  evidence  tending  to  show  tliat  the 
cattie  were  to  be  divided  between  the  parties. 
They  w«e  not  divided  as  agreed.  But  this 
Csllure  was  due  to  an  act  of  the  defendant  of 
which  be  cannot  take  advantage.  If  plaintiff 
chooses  to  acquiesce  in  the  dlvltdon  as  made, 
be  merely  accepts  defradanfs  act  and  the 
latter  is  not  Injured. 

From  the  face  of  the  record  now  presented. 
It  may  be  that  on  retrial  the  case  may  pre- 
Boit  an  Issue  which  may  as  well  be  referred 
to  now.  It  seons  that  when  defendant  paid 
Stevens  fbr  the  cattle  he  used  a  check  which 
he  got  of  plaintiff  for  946b  If  it  should  ap- 
pear that  this  was  merely  an  ordinary  loan  of 
money,  plaintiff  could  not  assert  an  Interest 
In  the  cattle  therefor,  much  less  have  It  ad- 
Justed  In  an  action  of  replevin.  But  If  this 
was  a  part  payment  for  an  Interest  In  the 
cattle,  such  Interest  'or  any  reason,  never 
bavins  passed  to  plaintiff,  yet  plaintiff  would 
have  a  right  to  an  adjustment  in  the  Judg- 
ment of  sodi  sum  so  advanced.  Hickman  v. 
Dill,  82  Uo.  App.  609.  It  Is.  of  course.  Im- 
possible to  state  at  this  time  what  may  de- 
velop In  another  trial.  It  is.  however,  not 
clear  how  the  issue  Just  suggested  can  arise. 
For  the  case,  as  the  evidence  In  plaintiff's 
behalf  tended  to  show,  made  him  the  owner 
of  one-half  the  cattle,  and  that  he  had  paid 
M6  of  the  purchase  money.  We  do  not  see 
wherein  a  point  made  In  defendanlfs  brief, 
that  "this  [case]  at  most  Is  but  an  executory 
agreement  to  sell,"  Is  applicable  to  the  case 
made  by  plaintiff.  If  plalntlfTs  view  of  the 
case  is  to  be  accepted  (and  we  must  occept 
It  at  this  stage),  be  became  the  owner  of 
the  undivided  half  of  the  cattle;  and  defend- 
ant having  repudiated  his  ownership,  divid- 
ed the  cattle,  and  sold  them,  left  plaintiff 
with  a  right  to  the  r«nalnlng  halt. 

The  Judgment  Is  reversed  and  the  cause 
remanded.  All  concur. 


WABASH  BT.  CO.  v.  SWEBT. 

(Coait  of  Aiveals  at  Kansas  City,  Ho.  Nor. 
28,  190B.) 

INJUNCTION— NONaUTT-fiUBBltQUBNT  ACTION 
^ATHBNT  OF  008TB. 

1.  Where  plaintiff  took  a  Donsoit  coiits  bdng 
adjudged  in  favor  of  defendant  and  afterwards 
commenced  another  action  on  the  same  ground 
In  another  county,  the  court  In  which  the  sec- 
ond action  was  pending  had  power  to  stay  any 
farther  proceedings  until  plaintiff  paid  the  costs 
adjodgea  against  him  in  the  first  action,  and 
hence  iojnnctlon  would  not  lie  In  the  court  In 
which  the  first  action  was  prosecuted  to  re- 
strain plaintiff  from  prDsecutfng  the  second  ot^ 
tion  without  paying  the  costs  of  the  first. 

Appeal  from  Circuit  Court  Clay  County; 
7.  W.  Alexander,  Jndge. 


Suit  for  an  Injunction  by  the  Wabash  Ball- 
way  Company  against  T.  B.  Sweet  Fnnn  a 
decree  dissolving  a  temporary  Injunction  and 
dismissing  the  petition,  plaintiff  appeals.  Af- 
firmed. 

George  S.  Qrover,  for  apiwllant  C.  H. 
Neartng,  for  respondent 

BBOADDUS,  J.  This  Is  a  suit  In  equity 
to  restrain  defendant  from  prosecuting  a  suit 
against  plaintiff  in  the  circuit  court  of  Jack- 
son county.  Mo. 

The  substantial  allegations  of  the  petition 
are  that  on  August  23,  1902,  the  defaidant 
herein  Instituted  suit  against  this  plaintiff  in 
the  chrcult  court  of  Clay  county.  Mo.,  where 
he  then  and  has  since  continuously  resided, 
to  recover  damages  In  the  sum  of  $5,0(X)  for 
the  allured  killing  by  tbls  plaintiff  of  his 
minor  son 'on  July  9.  1902:  that  said  suit 
came  to  trial  on  November  15,  1902;  that  at 
the  close  of  his  evidence  the  court  sustained 
a  demurrer  thereto,  but  before  entering  up 
its  Judgment  permitted  plaintiff  to  take  a 
nonsuit  with  leave  to  move  to  set  the  same 
aside;  that  he  thereafter  took  nonsuit  and 
the  court  rendered  its  Judgment  of  nonsuit, 
and  adjudged  to  plaintiff  herein  all  Its  costs 
in  said  case  against  him,  and  awarded  exe- 
cution thereon;  that  the  costs  in  said  suit 
were  ¥101.97,  whereof  $87.71  represented  the 
sum  therein  expended  by  this  plaintiff  as 
costs;  that  defendant  herein  has  never  at 
any  time  paid  said  costs,  or  any  part  thereof; 
that  in  December,  1902,  he  instituted  suit 
against  the  plaintiff,  on  the  same  cause  of 
action,  in  the  circuit  court  of  Jackson  coun- 
ty. Mo.,  where  the  same  is  now  pending; 
that  defendant  Is  insolvent  and  that  his  said 
action  Is  vexatious  and  without  merit  The 
object  of  the  proceeding  is  to  enjoin  defend- 
ant from  prosecuting  his  said  suit  until  he 
has  paid  said  costs,  and,  If  he  shall  not  do 
so  on  final  hearing,  to  make  said  Injunction 
final.  A  temporary  injunction  was  Issued  In 
vacation  by  the  Judge  of  said  court  on  the 
10th  day  of  January,  1908,  which  was  duly 
served.  The  defendant  demurred  to  plaln- 
tUTs  petition,  which  was  sustained  by  the 
court  on  the  ground  that  It  contained  no 
equity;  and  dissolved  the  injunction.  Plain- 
tiff appealed. 

There  Is  no  doubt  about  the  authority  of  a 
court  in  a  proper  case  to  stay  proceedings. 
"Where  a  second  action  is  waged  between 
the  same  parties  t<x  the  same  cause,  the 
presumption  is  that  the  second  action  Is 
vexatious;  and,  unless  the  presumption  Is 
overcome,  the  court  In  such  case  will  order 
the  proceedings  stayed  until  the  costs  in  the 
first  suit  are  paid."  Jones  v.  Barnard,  63 
Mo.  App.  601;  Hewitt  v.  Steele,  136  Mo.  327, 
88  8.  W.  82;  Buckles  v.  By.  Go.  (C.  O.)  47 
Fed.  421.  And  It  does  not  appear  that  the 
respondent  denies  such  to  be  the  law,  but 
he  does  d^iy  that  such  power  exists  in  a 
court  other  than  that  in  which  the  action  Is 
pending. 
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It  will  be  observed  that  the  proceeding  la 
not,  Btrtctly  speaking,  au  effort  to  Interfere 
with  the  Jurisdiction  of  the  circuit  court  of 
Jackson  county,  but  to  restrain  defendant 
from  an  alleged  wrongful  prosecution  of  an 
action  In  such  court.  There  is  no  doubt  but 
what,  under  the  authorities  In  this  state,  the 
relief  asked  here  could  have  been  obtained 
In  the  case  pending  In  the  Jackson  county 
circuit  court  In  Jones  v.  Barnard,  supra, 
the  defendant  by  motion  raised  the  question 
of  the  right  of  plaintiff  to  prosecute  his  ac- 
tion therein  without  -  having  paid  the  costs 
adjudged  against  lilm  in  a  former  suit  be- 
tween the  same  parties  on  the  same  cause  of 
action.  The  court  used  the  following  Ian- 
guage:  "An  examination  of  the  numerous 
authorities  •  •  •  fully  austalns  the  po- 
sition that  the  court  may  require  the  plain- 
tiff in  a  second  suit  for  the  same  cause  of 
action  to  pay  the  costs  In  the  former  case 
which  has  been  dismissed,  before  being  al- 
lowed to  further  harass  the  defendant"  The 
opinion  refers  to  the  power  of  the  court  in 
which  said  second  suit  is  pending.  In  Hewitt 
V.  Steele.  186  Mo.,  loc.  dt.  332,  3S  S.  W.  82, 
the  opinion  is  that:  "Every  court  of  Justice 
has  power  to  control  its  proceedings  so  aa 
to  prevent  oppression  between  its  suitors. 
♦  *  •  Upon  this  principle  it  Is  that  when 
the  merits  of  a  cause  have  been  beard,  and 
the  plaintiff  is  either  nonsuited  or  a  verdict 
passes  against  him,  he  will  not  be  permitted 
to  harass  the  defendant  with  a  second  suit 
on  the  same  ground  until  the  costs  of  the 
first  are  discharged."  The  power  to  act  is 
placed  upon  the  ground  that  the  court  has 
control  of  Its  own  proceedings  and  exercises 
it  to  prevent  abuse.  In  other  words,  It  exer- 
cises Its  inherent  power  to  supervise  Its  own 
proceedings  so  as  to  prevent  vexatious  litiga- 
tion. It  seems  to  be  the  exercise  of  a  species 
of  equity  by  the  right  of  control  over  Its 
own  processes.  The  court,  in  support  of  its 
views,  dtes  Newton  v.  Bewley,  1  Browne, 
88;  Melehart  v.  Halsey,  2  W.  Bl.  741.  In 
Fox  V.  Packing  Co.,  96  Mo.  App.  173,  70  S. 
W.  164.  it  was  held  that:  "Where,  after  a 
nonsuit  on  a  trial,  the  plaintiff  begins  a 
new  action.  It  is  in  the  discretion  of  the 
court  to  stay  proceedings  until  the  costs  of 
the  former  action  Is  paid."  From  these  au- 
thorities I  conclude  that  the  Jackson  county 
circuit  court  by  reason  of  its  control  over 
Its  own  proceedings,  bad  Jurisdiction  to  afford 
the  relief  asked  for  In  this  case;  that  hav- 
ing Jurisdiction  of  the  second  suit,  It  could 
have  stayed  any  further  action  therein  un- 
til the  plaintiff  in  the  latter  had  paid  the 
cost  of  the  first  case.  It  had  Jurisdiction  of 
all  the  parties  and  of  the  subject-matter, 
without  the  intervention  of  a  separate  suit 
in  equity.  I  know  of  no  authority  which 
permits  a  court  to  Interfere  with  the  rights 
of  litigants  in  a  court  of  concurrent  Juris- 
diction, with  all  the  parties  before  It  clothed 
with  the  power  by  summary  process  of  do- 
ing full  Justice,  whether  in  law  or  in  equity. 


It  la  claimed  that  the  Jackson  county  circuit 
court  has  no  authority  by  the  summary  pro- 
cess of  determining  the  rights  of  parties 
herein,  but  the  authorities  cited  hold  to  the 
contrary,  and  in  my  opinion  liave  been  t*o 
well  fortified  by  reason  to  be  overturned  en 
the  ground  that  equity  rights  cannot  be  tried 
on  a  motion,  but  must  be  adjudicated  om  a 
bill  In  equity.  And  another  principle  appUee: 
The  presumption  that  the  circuit  court  of 
Jackson  county  will  afford  plaintiff  herein 
full  redress  under  the  law.  Hardware  Go. 
V.  Lang,  M  Mo.  App.  147. 

For  the  reason  given,  we  are  of  the  opin- 
ion that  the  Judgment  of  the  lower  court  was 
right  and  ihould  be  sustained.  AU  concor. 


HALLIWELL  ODMBNT  00.  t.  STEWABT. 
<Coart  of  Appeals  at  Kansas  City,  Ho.  Nor. 
28,  1903.) 

AOnON  ON  HOTB-GOUNTRRCUU— PLIADINO 
— VARIANOB. 

1.  In  an  action  on  a  note,  where  the  answer 
sets  up  a  counterclaim  baaed  on  fraud  and  de- 
ceit, defendant  most  prove  that  plaintiff's  rep- 
resentations were  false  and  that  be  knew  it 

2.  Under  an  answer  setting  up  a  countercUim 
based  on  fraud  and  deceit  the  defendant  can- 
not recover  on  proof  of  a  mere  breach  of  war- 
ranty. 

Appeal  from  Olrcoit  Court,  Jackson  Coun- 
ty; E.  P.  Gates,  Judge. 

Action  by  the  Halliwell  Cement  Company 
against  James  A.  Stewart  From  a  Judg- 
ment in  fovor  of  defendant,  plaintiff  ap- 
peals. Beversed. 

L.  E.  Durham  and  Porterfield,  Sawyer  ft 
Conrad,  for  appellant   Fyke  Bros.,  Snider  ft 

Bichnrdson,  for  respondent 

ELLISON,  J.  This  is  an  action  on  a  prom- 
issory note  for  balance  due  thereon.  The 
note  and  balance  claimed  as  unpaid  were 
not  denied  by  defendant.  But  be  set  up  In 
his  answer  a  counterclaim  for  damages  by 
reason  of  plalntlfTs  fraud  and  deceit,  alleg- 
ing that  the  note  was  given  for  purchase  of 
cement  which  was  to  be  used  In  the  con- 
struction of  sidewalks  for  Kansas  City,  Mo.; 
that  plaintiff,  In  order  to  induce  defendant 
to  buy  the  cement  falsely  and  fraudulently 
represented  to  him  that  the  cement  was  a 
good  cement  and  fit  for  construction  of  side- 
walks, well  knowing  that  It  was  not  fit  and 
that  It  would  not  pass  Inspection  of  the  city 
inspector;  that  he  relied  upon  such  fraudu- 
lent representations  as  being  true,  and  be- 
lieved they  were  true;  that  In  truth  they 
were  not  true,  and  that  the  cement  was 
wholly  unfit  and  unsuitable,  and  that  the 
sidewalk  constructed  therewith  was  reject- 
ed, and  he  was  compelled  to  take  up  and  re- 
move it,  at  8  cost  of  $868;  "so  that  defend- 
ant says,  by  reason  of  the  acts  and  repre- 
sentations of  the  plaintiff  aforesaid,  he  haa 
sustained  damages  in  the  sum  of  ¥617.60," 
for  which  he  demanded  Judgment 

Defendant's  counterclaim  is  a  claim  tor 
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teaages  based  on  fraudu'ent  and  false  rep- 
resentations. In  such  case  It  Is  necessary 
t«  prove,  among  other  things,  that  the  repre- 
sefltatlons  were  made  Intending  that  they 
should  be  acted  on,  that  they  were  false 
BB<  known  to  be  false  by  the  party  making 
them,  and  not  known  to  be  by  the  other  par- 
ty, but  relied  upon  by  him  and  acted  upon 
01  the  faith  of  their  being  true.  Bank  t. 
Byen,  1S9  Mo.  652,  41  S.  W.  82S;  Nan- 
naa  t.  Oberle,  90  Mo.  666,  8  8.  W.  380. 
Bat  the  trial  court  refused  Instruction  No.  6 
for  plaintiff,  wherein  It  was  declared  that 
defendant  must  prove  that  the  representa- 
tlens  were  false  and  fraudulent  and  that 
plaintiff  knew  It.  Furthermore,  the  court, 
over  the  protest  of  plaintiff,  gave  for  de- 
fendant an  Instruction  on  his  counterclaim 
which  almost  wholly  omitted  the  necessary 
dements  which  go  to  make  up  a  case  for 
daMiagee  on  fraudulent  representations.  The 
trntk  Is,  tiie  answer  seems  to  have  been 
kst  sdght  of  when  It  came  to  acting  on  the 
InstrnctlonB,  and,  as  finally  formulated  and 
given  to  the  Jury,  they  present  a  case  for 
damages  by  reason  of  a  breach  of  warranty 
merely,  and  so  the  case  Is  briefed  by  de- 
fendant In  this  court.  But  that  cannot  be 
allowed  in  the  face  of  the  answer  and  the 
rtttge  of  the  evidence  given  under  Its  alle- 
gations. If  defendant  relies  upon  a  war- 
ranty and  Its  breach,  he  should  plead  It,  and 
may  do  so  by  amendment.  If  plaintiff  sold 
him  the  cement  and  warranted  It  to  be  fit 
for  a  certain  purpose,  when  It  was  not,  he 
Is  liable,  regardless  of  whether  he  made 
fraudulent  representations.  So,  If  he  sold 
the  cement  to  defendant  for  a  particular 
purpose,  for  the  ordinary  price,  there  was  an 
Implied  warranty  that  It  was  fit  for  that 
purpose.  Brewing  Co.  t.  McHnroe,  80  Mo. 
App.  428. 

Instmctlon  No.  5  for  plaintiff  was  faulty 
in  the  latter  half.  "Did  believe"  shoald  be 
nbstltnted  for  "had  good  reason  to  believe.** 
No.  0  conld  well  have  added  therein  the  ad- 
ditional condition  that  defendant  relied  upon 
the  representations.  No.  7  should  be  amend- 
ed so  as  to  read,  "mere  expressions  of  opin- 
ion honestly  eitertalned  and  made  In  good 
faith." 

In  case  the  character  of  the  counterclaim 
la  changed  to  a  claim  on  warranty,  the  tn- 
strnctions  must  then,  of  course,  conform  to 
Hiat  theory. 

The  judgment  is  reversed  and  cause  xe- 
manded.  AD  concur. 


GOTWAU)  T.  ST.  LOmS  TBANSIT  CO. 
«Goait  of  Appeals  at  St  Lonls,  Mo.   Not.  17, 
1906.) 

gTRKBT  RAILWATS-BJBCTION  OF  PASSSNGBR 
—INJtnUBS— ACTION— DECLARATION  OF  CON- 
DUCTOR—RS8  QBBTiB--INSTRUCTI0N8. 

1.  Ib  aa  action  against  a  street  railway  cMn- 

Ettnj  tM  iDjnries  sustained  by  a  passenicer  on 
is         thrown  ^om  a  car  by  the  conductor, 
the  statement  of  the  conductor,  made  shortly 


after  the  occnrreuce,  and  when  passeDgers  were 
crying,  "Stop  the  car!"  to  the  effect  that  he 
was  not  going  to  stop  the  Hue  for  a  man,  was 
not  admlasible  as  part  of  the  res  gestae. 

2.  Though  plainuff's  witnesses  testified  that 
the  car  proceeded  without  stopDing,  the  errone- 
ons  admission  of  the  declaration  of  the  con- 
ductor was  not  harmless. 

3.  In  an  action  agaiost  a  street  railway  com- 
pany, the  complainant  alleged  that  plalntift  had 
refused  to  pay  his  fere  anttl  the  car  had  passed 
a  dangerous  enrre,  plaintiff  at  the  time  the 
fare  was  demanded  saving  hold  of  a  rsil  to 
keep  from  being  thrown  from  the  car,  and  be- 
ing incumbered  with  packages,  fant  that  the 
conductor  threw  him  from  the  moving  car. 
which  allegations  were  sustained  by  plamtifTs 
testimony,  and  the  answer  alleged  that  on  re- 
fusal to  pay  his  fare  the  conductor  bad  put 
plaintiff  off  without  unnecessary  force,  which 
theory  was  snstalned  by  the  conductors  testi- 
mony. The  court  instmcted  that  if  the  jury 
found  that  plaintiff  refused  to  pay  his  fare  the 
conductor  had  a  right  to  put  him  off,  but  had 
no  right  to  use  any  more  force  than  necessary, 
nor  to  subject  him  to  injury  by  pushing  him 
off  while  the  car  was  moving;  and.  if  the  con- 
ductor violently  pushed  him  from  the  car  when 
ft  was  moving  so  rajddly  as  to  throw  him  to 
the  gnnmd  and  Injure  him,  plaintiff  was  enti- 
tied  to  reeover.  if  eld,  that  the  Imrtrnctlon  was 
not  open  to  the  objection  that  it  permitted  a 
recovery  on  a  different  cause  of  action  tnm 
that  stated  In  the  petition. 

Ai^eal  tnm  St  Looia  Clscntt  Oonrt; 
VzankUn  Verriaa,  Judge 

Action  by  JoB^  Qotwald  against  tbe  Bt 
LoQla  Transit  Company.  From  a  jndgment 
in  favor  of  idalntiff,  defendant  appeala  Be- 
versed. 

Boyle,  Priest  &  Lehman,  for  api>ellant. 
Jas.  M.  ft  I.  A.  BolllDB,  for  respondent. 

BETBURN,  J.  Action  for  personal  In- 
Jmles  alleged  to  have  been  sustained  May 
10,  1802,  about  1030  p.  m.,  by  the  forcible 
ejection  of  plaintiff  from  a  car  of  defendant 
by  its  conductor.  The  petition,  after  char- 
ging that  plaintiff  took  passage  on  a  car  of 
the  Spring  Avenue  Division,  proceeding  north 
on  Thirteenth  across  Wash  street,  and  that, 
the  car  being  crowded,  he  was  compelled  to 
stand  on  tbe  rear  platform,  thus  sets  forth 
bis  complaint:  "Plaintiff  further  states  that 
be  was  carrying  a  lot  of  packages  In  his  arms, 
and  that  upon  approaching  Fourteenth  and 
Blddle  streets  said  company's  car  was  mov- 
ing rapidly,  and,  there  being  a  curve  at  this 
point.  It  became  necessary  for  plaintiff  to 
hold  on  to  tbe  car  with  one  hand  while  hold- 
ing tbe  packages  with  the  other,  to  prevent 
being  thrown  from  the  car  by  the  swinging 
of  said  car  around  said  curve.  Plaintiff 
states  that  upon  approaching  Fourteenth  and 
BIddle  streets  and  said  curve,  said  company's 
conductor  demanded  plaintiff's  fare,  and 
plaintiff  requested  said  conductor  to  wait  un- 
til they  had  passed  this  dangerous  point. 
After  passing  this  curve,  said  plaintiff  arrang- 
ed his  packages,  and  ^oceeded  to  place  his 
hand  In  his  left  pants  pocket  for  bis  money 
to  pay  his  fare,  and,  before  he  could  produce 
same,  said  company's  conductor  caught  said 
plaintiff  by  tbe  sbonlden  and  neck  from  the 
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rear,  and  threw  him  forcibly  and  bodily  from 
the  car  while  said  car  was  in  motion,  plabi- 
tur  striking  the  hard  street  and  Injurliig  him 
as  followa"  The  character  and  sererity  of 
the  Injuries  are  fben  detailed,  and  damages 
asked.  Additional  to  a  general  denial,  the 
defendant  Interposed  a  plea  that  plaintiff 
refused  to  pay  his  fare  upon  demand  there- 
for, and  tliat  defendants  conductor  put  plain- 
tiff off  because  of  his  failure  and  refusal  to 
pay  his  fare,  uring  no  unnecessary  force  for 
that  pnrpose.  From  a  verdict  and  judgment 
tbraeoD  for  plaintiff,  defendant  has  appealed. 

1.  In  the  uamlnatlon  in  chief  of  a  wit- 
ness on  behalf  of  plaintiff  tiie  following  was 
elicited,  and  la  quoted  rerhatlm:  "Q.  Well, 
at  the  time  up  near  the  comer  of  Fourteentii 
and  Biddle  street  did  yon  notice  what  took 
place  there,  if  anything?  A.  I  was  standing 
Inside  of  the  street  car.  At  the  time  I  recol- 
lect there  was  a  great  commotion.  Many  peo- 
ple hollered,  'Stop  the  carf  'Stop  the  car!* 
So  I  tamed  around,  and  I  saw  a  man.  In  the 
street.  Then  again,  I  hear  some  fellow  say 
down  there— be  saya—  By  Mr.  Hocker  (conn- 
ael  for  the  defendant,  Interraptlng):  Well, 
T  object  to  that  This  Is  afterwards.  Q. 
nid  you  hear  the  conductor  say  anything? 
By  Mr.  Hocker  (counsel  for  defendant):  I 
object  to  that  By  the  Court:  He  may  an- 
swer. A.  He  said,  *I  am  not  going  to  sti^ 
the  line  for  a  man.'  By  Mr.  Hocker  (counsel 
for  the  defendant,  interrupting):  Just  one 
moment  Did  I  get  your  name  right  Bri^T 
A.  Tes,  sir.  By  Mr.  Hocker  (counsel  for  de> 
fendant);  When  was  that  remark  made?  A. 
That  was  a  remaA  when  a  man  near  me  was 
rery  agitated,  and  wanted  the  condnctw  to 
stop  the  car.  By  Mr.  Hocker  (counsel  for 
the  defendant):  When  was  the  conductor's 
remark  made?  A.  He  answered.  By  Mr. 
Hocker  (counsel  for  defendant):  It  was  af- 
ter the  occurrence?  A.  After  the  occurrence. 
By  Hr.  Hocker  (connsel  for  the  defendant): 
I  object  to  that  as  incompetent  and  not  part 
(tf  the  res  gestae.  By  the  C!onrt:  Be  may 
answer.  (To  which  ruling  of  the  court,  de- 
fendant, by  its  connsel,  duly  excepted.)  Q. 
Did  the  conductor  stop  the  car?  By  Mr. 
Hocker  (connsel  for  the  defendant):  We 
make  the  same  objectlona.  (Which  were 
overraled  by  the  court,  and  ttie  witness  an- 
swered.) A.  Not  as  I  remember.  CTo  which 
rallng  the  defendant  saved  exceptions.)" 
Respondent's  insistence  that  the  appellant 
failed  to  properly  object  and  preserve  its 
exertions  to  the  admission  of  thla  testimony 
does  not  appear  sustained  by  the  record,  and 
we  will  therefore  proceed  to  consider  Its  ad- 
missibility, which  is  questioned  by  appellant 
either  as  an  admission  or  as  part  of  the  res 
gestae.  A  well-considered  and  leading  cnse. 
Involving  the  question  of  what  statements 
eucceedlnii;  an  event  constitute  res  gestse. 
Is  that  of  Leahey  v.  Railway.  AT  Mo.  1S5,  10 
S.  W.  68^  10  Am.  St  Rep.  800,  wherein  Jnidge 


Black,  after  conrideratlon  and  analysis  of 
many  of  the  leading  text-writers,  as  well  as 
prominent  decisions  in  this  state  and  of  other 
states  and  of  federal  courts  deduces  the  con- 
clusions that  the  declaration,  to  be  pert  of 
I  the  res  gestee,  need  not  be  colncldwt  In 
I  point  of  time  with  the  main  fact  to  be 
proved,  but  that  It  la  sufficient  If  the  two 
are  so  nearly  connected  that  the  declaration 
can,  In  the  wdlnary  course  of  affalra,  be 
said  to  be  the  spontaneous  exclamation  of 
the  real  cause;  that  the  declaration  is  tiien 
a  verbal  act,  and  may  well  be  said  to  be  a 
part  of  the  main  ftict  or  tranaacti<m;  or,  if 
the  subsequent  declaration  and  the  main  fact 
at  issue,  taken  together,  form  a  continuous 
transaction,  then  the  declaration  shonld  be 
rec^ved,  but  that  mere  narratives  (tf  past 
events,  dlsoumected  from  the  main  fact,  and 
already  transpired,  are  inadmissible.  See. 
also.  Barker  t.  Railway,  128  Ma  143.  28  S. 
W.  866,  26  L.  R  A.  848,  47  Am.  St  Rep. 
646.  (jounsel  for  respondent  urge  that  in  no 
event  could  this  testimony  have  been  prej- 
udicial to  appellant,  as  plaintiff  and  his  wit- 
nesses bad  testified  that  the  car  proceeded 
without  stopping;  but  proof  of  the  fact  that 
the  car  did  not  stop  aftw  plaintiff's  ajectlon, 
and  of  the  conductor's  remark,  waa  im- 
portant had  a  dlvBct  tendency  to  create  prej- 
udice In  the  mind  of  the  Jury,  and  ahould 
have  been  excluded,  and  we  cannot  say  tliat 
Its  admission  was  harmless. 

2.  The  third  Instruction  for  plaintiff  waa 
aa  follows:  "If  yon  find  from  the  evldmce 
that  plaintiff  refosed  to  pay  his  fare,  tiien 
the  conductor  had  a  right  to  put  him  off  the 
car,  but  he  had  no  right  to  use  any  more 
force  than  was  necessary  to  put  htm  off,  nor 
to  subject  falm  to  danger  of  Injury  by  push- 
ing him  off  the  car  while  it  waa  moving  so 
rai^dly  as  to  endangw  his  safety.  If  you 
find  from  the  evidence  that  the  conductor 
violently  pushed  plaintiff  from  the  car,  and 
that  at  the  time  the  car  was  moving  so  rapid- 
ly as  to  throw  him  to  the  ground,  and  that 
he  waa  Injured  being  so  thrown  to  the 
ground,  then  the  plaintiff  Is  entitled  to  re- 
cover." The  complaint  averred  and  plaintiff 
testifled  that  he  had  refused  to  pay  his  txre 
until  after  the  car  had  passed  the  dangerous 
curve,  and  the  answer  averred  that  vjfva 
refusal  to  pay  his  fare  the  conductor  had 
put  him  off,  using  no  unnecessary  force  thCTe- 
for;  and  the  testbnony  of  the  conductor  on 
behalf  of  defendant  traded  to  estatdlsh  the 
theory  of  ttie  answer.  This  instruction  there- 
fore was  based  on  the  issues  In  tbe  pleadings, 
and  was  not  amenable  to  appellant's'charge 
that  It  permitted  a  recovery  upon  a  dlfl^reat 
cause  of  action  from  that  stated  In  the  pett- 
tlon. 

For  the  error  Indicated  above,  the  cauae 
will  be  reversed  and  remanded. 

BLAND,  P.     and  GOODS,  J^i,  conciir. 
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(CoTut  of  Appeal*  at  St  Loaia,  Mo.    Not.  17. 
1906.) 

eTRBBT  RAILROADS  ~  INJtninn  TO  PAflSBN- 
QBRS— DBRAILMBNT  OP  OARr-NBOLiaBNCS- 
QU&STION  FOR  JURY  —  INSTRUCTIONS  —  BOC- 
CBSSIVB  DAHAQBS. 

1.  In  an  action  hj  a  atreet  car  passenger  for 
injaries  sturtained  hj  tta«  derailment  of  the  car 
at  a  switch,  tbe  petition  allied  that  defoid- 
ant's  empl0768  carelesslT  suffered  the  car  to 
leave  the  track  and  collide  with  another  car. 
There  was  evidence  of  the  condition  of  the 
track  and  iwitch,  with  evidence  that  cars  often 
left  tbe  track  at  that  place.  Defendant's  testi- 
mony showed  that  sncn  accidents  could  be  pre- 
vented hj  locking  the  switch.  Held,  that  an 
fostrnction  anthoriztngr  tbe  jury  to  find  for 
plaintiff  if  defendant's  employte  in  charge  of 
Its  tracks  and  switches  could  have  prevented 
tbe  accident  was  within  the  Issues  presented  hj 
the  evidence. 

2.  In  an  action  by  a  street  car  passeoRer  for 
injnriea  sostalned  by  the  deraflment  of  tbe  car 
at  a  switch,  a  witness  testified  that  cars  fre- 
gnently  jumped  the  track  at  that  point.  The 
motorman  testified  that  a  car  was  not  apt  to 
leave  tbe  track  If  everything  w&b  In  good  con- 
dition, and  tbe  master  mechanic  of  the  defend- 
ant stated  that  such  accidents  might  be  pre- 
vented by  locking  the  switch,  and  that  it  would 
take  about  a  minute  to  lock  It  Held,  that  evi- 
dence of  defendant's  negligence  was  sufBdent 
to  prevent  a  nonsuit 

3.  A  street  railway  company.  In  the  manage- 
ment of  its  cars  and  the  care  of  Its  tracks,  owes 
to  its  pasBenjfer  the  duty  of  exercising  the  high 
degree  of  care  whicb  sldllfid  and  practical  nul- 
road  operatives  would  exercise  under  similar 
circnmstances. 

4.  Where  a  street  car  passenger  shows  that 
he  was  free  from  negligence,  and  wss  injured 
bv  the  derailment  of  tbe  car  on  wbldi  he  was 
riding,  a  prima  facie  case  of  negligence  on  tbe 
part  of  the  company  is  shown. 

&.  A  street  ear  passenger  was  Injared  by  the 
derailmmt  of  tbe  car.  Her  physician  tesftified 
that  the  Injury  to  her  nervous  system  and  to 
her  shoulder  woald  be  permanent.  There  was 
testimony  that  plaintiff  was  feeble,  and  afflict- 
ed with  dixzlneii,  palpitation  of  tbe  bwt,  and 
partial  paralyria  of  her  arm  and  hand,  and  was 
□nable  to  do  her  hoasework,  which  she  formerly 
did.  Bad,  that  a  rerdict  for  |2,000  was  not 
excessive. 

Appeal  from  St  Lonla  C3rciiit  Court;  J.  A. 
McDonald,  Judge. 

Action  by  Elizabeth  Heyde  against  the  St 
Lonla  Tran^t  Oompanr.  From  a  Judgment 
far  idalutlS,  defendant  appeals.  Affirmed. 

Bvjls,  Priest  St  T.chman,  far  ftn>«llailt  IL 
Tucker,  for  reaiwiident 

Opinion. 

OOODB,  J.  On  July  12.  1902,  respondent 
toot  passage  on  one  of  the  appellant's  street 
cars  at  Twelfth  and  Lami  streets,  in  the 
of  St  I^nls,  to  be  carried  to  the  comer  of 
Grand  and  PranfeUn  avenues.  When  the  car 
was  running  on  Cherokee  street,  near  Itfi  In- 
tersection with  California  avmue,  It  stopped 
close  to  a  switch  on  which  was  standing  a 
Bellefontaine  car.  In  a  moment  or  two  the 
ear  plaintlfl  vaa  in  started  again.  Its  front 
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end  passed  the  switch  and  the  B^lefontaiiie 
car  safely,  but  the  rear  trucks  left  the  main 
track,  ran  on  the  switch,  collided  with  the 
Bellefontaine  cu,  and  hurt  the  plaintiff.  This 
action  was  brought  to  recover  tx  the  ln]ut7. 

The  diarge  of  negligence  la  that  "whilst 
tiie  said  car  [that  is,  the  one  plaintlfl  was  on] 
was  at  or  near  the  intersection  of  Cherokee 
and  California  avenues,  in  the  city  of  St 
Louis,  defendant's  servants,  agents,  and  em- 
ployes carelessly  and  nefiigently  caused  and 
suffered  said  car  to  leave  Its  track  and  col- 
lide with  another  of  said  defendant's  cars." 
On  this  averment  of  tbe  petltton.  It  Is  con- 
tended the  plaintiff  was  limited.  In  making 
out  a  case,  to  the  negligence  of  the  servants 
of  tbe  transit  company  who  were  In  cliarge 
of  the  car,  and  that  the  court  erred  In  giving 
an  instruction  .(again  referred  to  below)  al- 
lowing tbe  Jury  to  find  for  plaintiff  if  em- 
ptoyte  of  the  defendant  In  charge  ot  Its 
tracks  and  switches  oould  liave  prevented 
the  accident  by  high  care.  The  reasoning  is 
tliat  the  averment  statu  the  negligence  to 
have  occurred  whilst  the  car  was  at  the  Inters 
section  of  the  two  streets,  and  tliat  no  sav- 
ants of  the  company  could  have  been  coilty 
at  that  Instant  of  negligence  which  caused 
the  plaintifTs  injury,  exe^t  the  car  crew. 
Evidence  in  regard  to  the  condition  of  the 
track  and  switch  at  the  place  of  the  accident 
went  In  without  objection;  evidence,  too.  that 
cars  often  left  tbe  track  and  ran  on  the 
switch  at  that  point  Indeed,  the  latter  fact 
was  elicited  by  tlie  defendant's  counsel  in 
Ills  cross-examination  of  piainUlTs  witness 
Beyner.  Defendant  put  In  testimony  to  show 
such  accidents  could  be  prevented  by  locking 
the  s^vltch.  Xhe  Instructions  given  did  not 
frame  issues  outside  the  evidence. 

Another  point  pressed  on  our  attentloa  la 
that,  on  the  whole  evidence,  plaintiff  should 
have  been  nonsuited,  because  it  was  condn- 
slvely  shown  the  accident  was  one  which 
could  not  have  been  foreseen,  and  hence  could 
not  have  been  prevented;  that  the  testimony 
shows  Inspections  of  tbe  traek  were  made  at 
r^rular  intervals;  and  that  within  the  86 
honrs  preceding  the  coUtsion  the  tmcks  were 
Inspected  at  the  point  where  it  occmred,  and 
found  to  be  In  good  condition.  All  the  evi- 
dence doa  not  warrant  those  statements. 
Charles  Beyner,  whose  place  of  business  had 
been  at  the  southeast  cwner  of  Gh«okee 
street  and  Oallfomla  avenue  for  two  years, 
witnessed  the  accident.  Heswwe:  Cars  fre- 
quently Jumped  the  track  at  that  point  Did 
so  every  week.  Sometimes  tiie  front  end  of 
a  car  would  leave  tbe  rails,  and  sometimes 
the  rear  end,  as  happened  in  tliis  Instance. 
That  he  bad  witnessed  the  same  occurrrace 
within  two  weeks.  The  motorman  of  the 
car  In  question  swore  a  car  was  not  apt  to 
leave  the  track  if  everything  was  in  good 
condition,  while  Otto  Schmidt,  general  master 
mechanic  of  the  transit  company,  testified 
that  acddento  of  this  kind  might  be  prevent- 
ed by  putting  a  key  or  wedge  to  the  switch 
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and  locking  It;  that  It  wonld  take  from  a 
faulf  mlnnte  to  a  mlnate  to  lock  it  Of  course, 
ve  do  not  decide,  as  a  matter  of  law.  that 
a^eUant  had  to  lock  the  switch,  bnt  merely 
tkat  the  foregoing  erldence,  taken  aa  a  vhole, 
predoded  a  nonsuit  No  oondiuton  that  this 
accident  was  nna voidable  by  carefulness  was 
to  be  drawn  by  the  court  with  such  testi- 
mony before  It  The  question  fell  to  the  Ju- 
ry for  decision.  Respondent  was  nndonbted- 
ly  free  fn»n  negligence  herself,  as  she  was 
sitting  quietly  in  the  car  as  a  passei^r. 
The  collision  tberefwe  made  a  prima  facie 
case  for  hor.  Lemon  t.  Ghanslor,  68  Mo.  341, 
30  Am.  Bep.  799;  Hlpaley  t.  B.  B.,  88  Mo. 
348;  Famish  t.  B.  R.,  102  Mo.  438,  IS  8.  W. 
1044,  22  Am.  8t  Bep.  781;  dark  t.  B.  B., 
127  Mo.  197,  29  S.  W.  1013;  Octa  t.  R.  B..  130 
Mo.  27,  81  S.  W.  962.  36  L.  B.  A.  442;  Olsen 
T.  B.  B..  182  Mo.  426,  04  &  W.  470.  We 
think  the  defendant  fell  short  of  oTercomlng 
this  prima  fade  case  so  thoroughly  as  would 
bare  Justlfled  the  circuit  court  In  directing  a 
nonsuit 

The  court  gave  an  instnictlon  that  If  the 
Jury  fbund  the  ageata,  servants,  and  em* 
ploySe  of  the  defendant  In  control  of  the  car 
on  which  plalnttfT  was  a  passenger,  or  of  the 
track  on  which  said  car  was  running,  or  the 
switch  at  the  place  where  the  derailment  oc- 
curred, could  have  prevented  said  derail- 
ment and  collision  by  the  exercise  of  the 
very  hlgb  degree  of  care  and  foresight  of 
BklUful,  careful,  and  practical  railroad  oper- 
atlves  under  the  same  or  similar  clrcumstan- 
cea,  tben  the  plaintiff  was  entitled  to  recov- 
er. That  Instruction  states  the  law  with  ref- 
erence to  the  care  defendant  was  bound  to 
exercise  to  prevent  an  Injury  to  the  plain- 
tiff, and  Is  couched  In  approved  language. 
Furnish  v.  Ry.,  102  Mo.  438,  13  S.  W.  1044, 
22  Am.  St  Rep.  781;  O'Oonnell  v.  Ry.,  106 
Mo.  482,  17  S.  W.  494;  WUlmott  v.  Ry.,  106 
Mo.  535,  17  S.  W.  490;  Jackson  v.  By.,  118 
Mo.  199,  24  8.  W.  192;  Hlte  v.  Ry.,  130  Mo. 
132,  31  8,  W.  262,  32  S.  W.  33,  51  Am.  St 
Rep.  655;  Sullivan  v.  Ry.,  133  Mo.  1,  34  8. 
W.  566,  32  L.  R.  A.  167;  Feary  v.  Ry.,  162 
Mo.,  loc.  dt  100,  62  S.  W.  452;  Parker  v. 
Ry.,  69  Mo.  App.  64;  Freeman  v.  Ry..  96 
Mo.  App.,  loc.  cit  99,  68  S.  W.  1057. 

As  sold  above,  after  plaintiff  had  proven 
she  was  a  passenger,  and  herself  guiltless  of 
any  want  of  care,  and  that  she  was  injured 
by  the  derailment  and  collision,  the  burden 
fell  on  the  defendant  to  exculpate  Itself  from 
careleesness.  Dedslons  we  have  dted  above 
upbold  the  doctrine  as  the  law  In  Mlssourlt 
as  it  Is  elsewhere. 

The  verdict  which  was  for  S2,000,  Is  at^ 
tacked  as  excessive.  We  think  that  sum  was 
not  unwarranted  by  the  evidence.  Plaintiff's 
^bysldan  swore  the  Injury  to  her  nervous 
system  was  getting  worse  all  the  time,  and 
would  be  permanent;  further,  that  the  In- 
Jury  to  her  shoulder  was  permanent  There 
was  testimony  that  plaintiff  Is  very  feeble, 
has  no  use  of  her  arm,  Is  afflicted  with  dl»- 


Biness,  has  sick  spells.  Is  compelled  to  Us  In 
bed  days  at  a  tlme^  and  Is  unable  to  do  any 
work  she  formerly  did.  She  swove  she  had 
dizzy  spells,  pain  in  her  arm,  palpitation  of 
the  heart  and  partial  paralysis  ot  her  arm 
and  hand;  tliat  before  the  Injury  she  did  the 
housework,  bnt  was  unable  to  do  it  now. 
Certainly  this  verdict  Is  not  so  inordinate 
that  we  ought  to  denonnee  it  Thoe  was 
ample  evidence  to  show  plaintiff  incurred  ex- 
pense for  medical  treatment  and  would  like- 
ly Incur  future  expense  ot  that  aort 

The  accident  was  ot  a  kind  which  casta 
no  doubt  on  the  merits  of  this  action,  but 
leaves  the  mind  perfectly  clear  that  the  plain- 
tiff was  seriously  hurt  while  she  was  free 
from  fault  usd  that  the  defendant  was  to 
blame. 

The  case  seems  to  have  bCen  fairly  tried, 
and  the  Judgment  Is  cfilnned. 

BLAND,  P.  3^  and  BBYBUBN,  J.,  ooncar. 


WALE>OPFBL  v.  8T.  LOUIS  TRANSIT  OO. 

(Oonrt  of  Appeals  at  8t  Lonls.  Uo.   Nov.  17, 
1908.) 

OARRIHBB-IHJITRT  TO  PASBBNOBR-^AVAOni 
—  PHTSICIAN'S  8SRVICB8  —  ABSBNCB  OF 
FROOF-n&PPBAL-BILL  OF  BXCHPHONS-^BX- 
TBNBION  OF  TIHB. 

1.  Under  Rev.  St  1899,  (  728,  limitlDg  the 
poww  of  the  trial  court  to  extmid  die  time  for 
filing  bills  of  sxceptlona  beyond  the  term  of 
court  at  which  exceptlona  are  taken  to  cases 
wherdn  good  caase  Is  shown  for  the  extension. 
It  will  be  presumed,  in  the  absence  ot  a  show- 
ing to  the  contrary,  that  the  power  was  not 
abased  where  the  court  extended  snch  time. 

2.  In  an  action  for  Injnctos  to  a  passuigw  it 
was  error  to  Instmct  the  Jnry  that  tbey  ml^t 
add  "a  reasonable  aom  for  medical  attradance," 
where  there  -was  no  evidence  of  any  employ- 
ment or  charge,  or  of  the  valne  of  tihe  profee- 
■ional  services  rendered,  and  i^ntUt  herself 
testified  that  no  bill  had  beui  r«id«red  the 
physician,  and  that  she  did  not  know  what  his 
bill  was. 

Appeal  from  St  Louis  Circuit  Court;  John 
A.  Blevlns,  Judge. 

Action  by  Leonore  Waldopfel  against  the 
St  Louis  Transit  Company.  From  a  Judg^ 
ment  for  plaintiff,  defendant  appeals.  Be> 
versed. 

Boyle,  Priest  ft  Lehman,  for  appellant 
Sheridan  &  Shoidan  and  Henry  B.  Davie, 

for  respondent 


RETBURN,  J.  The  St  Lonls  Transit 
Company  has  appealed  from  a  Judgment  of 
the  circuit  court  of  the  d^  of  St  Louis,  ren- 
dered upon  the  verdict  of  a  Jury  awarding 
her  damages  for  personal  Injuries. 

Tbe  portions  of  plalntiflTs  petition  mate- 
rial, omitting  formal  averments,  are  thus  set 
forth:  "Plaintiff  further  states  that  on  or 
about  the  1st  day  of  Mardi,  1902,  plahitlff, 
for  value  received,  was  oecepted  by  the  de- 
fendant as  a  passenger  on  Its  trolley  car  in 
charge  of  its  agents  or  servants  at  the  said 
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lnta«LM:tlon  q£  Olive  and  Slxtb  Btreeti  In 
■aid  city,  to  be  safely  carried  by  defendant 
to  the  said  iDtmection  of  Ninth  and  Lynch 
streets,  as  aforesaid,  and  defendant  thereby 
agreed  and  it  became  Its  duty  as  aforesaid 
to  yrtU  and  safely  carry  and  transport  plain- 
tiff to  said  Ninth  and  I^ynch  streets  as  afore- 
said, and  plaintiff  entered  the  trolley  car  of 
the  defendant  tor  the  purpose  of  said  trans- 
portation. Bnt  plaintiff  says  that  defend- 
ant, unmindful  of  its  duty  in  the  premises, 
and  In  violation  of  its  contract  aforesaid, 
failed  to  carry  plaintiff  well  and  safely  to 
the  snid  Ninth  and  Lynch  streets,  but  so 
carelessly  and  nt^ligently  conducted  Itself 
In  the  pr^nises  that  defendant  failed  to  pro- 
vide a  safe  step  from  Its  trolley  car,  and 
failed  to  keep  the  mud  off  the  step  provided, 
tiiat  plaintiff,  without  any  fault  on  her  part, 
was,  in  alighting  from  the  car  of  defendant, 
thrown  from  the  car  by  reason  of  said  un- 
safe 8t^,  and  the  mud  collected  thereon, 
and  by  reason  of  said  fall  plaintiff's  clothes 
were  destroyed,  and  plaintiff's  ankle  was 
wrenched  so  that  plaintiff  was  confined  to 
tier  bed  for  the  space  of  six  weeks,  and 
plnlntifTs  nervous  system  was  destroyed, 
and  plaintiff  was  and  is  Injured  Internally, 
and  said  injuries  are  permanent,  and  plain- 
tiff has  and  will  suffer  great  pain  and  an- 
guish, and  has  and  will  In  the  future  be  put 
to  great  expense  tor  medicine  and  medical 
attendance;  all  to  her  damage  In  the  sum 
of  twenty-five  thousand  dollars,  for  which, 
with  costs,  she  aaks  judgment."  The  an- 
swer was  a  general  denial,  coupled  with  a 
special  plea,  which.  In  the  view  taken  by  us, 
may  be  dismissed  without  further  consid- 
eration. 

At  the  threshold  of  this  case  ws  are  con- 
fronted by  respondent's  arraignment  of  the 
bill  of  exceptions  of  appellant  that  section 
728,  Bev.  St  1899,  limited  the  power  of  the 
trial  court  to  extend  the  time  for  filing  bills 
of  exceptions  beyond  the  term  of  court  at 
which  the  exceptions  are  taken  to  such  cases 
wherein  good  cause  is  shown  for  the  pro- 
longing. In  Dodd  V.  Oulsefli,  73  S.  W.  304, 
this  court  had  occasion  to  consider  the  same 
objection,  and  held  that  under  the  above 
statute  authorizing  the  trial  court.  In  Its  dis- 
cretion, to  extend  the  time  for  filing  the  bill 
of  exceptions  In  the  alMence  of  the  opposite 
showing,  the  usual  presumption  would  be  In- 
dulged In  that  such  power  was  neither  abus- 
ed nor  arbitrarily  exercised,  but  that  the 
court,  possessed  of  the  statutory  right  to 
make  sacfa  extensions  of  time,  acted  prop- 
erly, and  with  discretion,  and  the  grounds  of 
its  action  would  not  be  luqulred  Into. 

2.  That  portion  of  the  ninth  Instruction, 
given  at  the  Instance  of  plaintiff,  concern- 
ing the  measure  of  her  recovery,  and  to 
which  objection  is  made,  la  as  follows:  "If, 
therefore,  the  jury  find  that  the  plaintiff 
was  Injm^,  while  a  passenger  on  the  de- 
fendant's railway.  In  alighting  from  the  de- 
fendant's car.  and  the  cauae  of  inch  Injmy 
77S.W.-9 


was  the  old  and  womont  condition  of  the 
step,  and  the  condition  of  said  step  was 
known  to  the  defendant,  Its  agents  or  serv- 
ants, prior  to  the  said  injury,  or  could  bave 
been  ascertained  by  them  by  the  exercise  of 
such  care  as  a  very  cautious  person  would 
have  exercised  under  like  circumstances, 
then  the  jury  will  find  for  the  plalntlH,  and 
assess  her  damages  at  such  a  sum  as  the 
jury  believe  from  the  evidence  will  compen- 
sate the  plaintiff  for  the  pain  and  anguish 
already  suffered  by  her,  or  wliich  she  may 
suffer  -In  the  futiure,  by  reason  of  her  in- 
juries; and  to  this  the  jury  may  add  a  rea- 
sonable sum  tor  medical  attendance,  not  ex- 
ceeding the  amount  sued  for  In  plaintiff's 
petition;  but  If  the  jury  find  that  the  plain- 
tiff was  not  injured  by  reason  of  the  condi- 
tion of  said  step,  then  the  jury  will  find  for 
the  defendant"  The  attending  physician 
testified  respecting  the  extent  and  character 
of  the  injuries  of  his  patient  but  he  failed 
to  show  any  employment  or  charge,  or  the 
value  of  his  professional  aid.  The  plaintiff 
also  on  cross-examination  showed  tbe  length 
of  time  the  physician  had  attended  her,  but 
expressly  stated  he  had  rendered  no  bill  to 
her,  and  she  did  not  know  what  his  bill  was. 
In  Duke  v.  Railway,  99  Mo.  347.  12  S.  W. 
636,  the  petition  stated  "that  on  account  of 
said  injuries  it  was  necessary  for  plaintiff 
to  expend,  and  she  did  expend,  a  lar^ie  sum 
of  money  for  professional  services  of  phy- 
sicians and  nurses  and  for  drugs,  to  wit,  one 
thousand  dollars,  and  was  damaged  in  bod- 
ily pain,  anguish,  and  suffering,  and  In  the 
permanent  Injury  of  her  hip  and  ankle  and 
the  loss  of  her  suit  of  hair  In  tbe  sum  of 
twenty-five  thomtand  dollars."  The  Instruc- 
tion for  plaintiff  upon  the  question  of  dam- 
ages was  as  follows:  "And  If  you  further 
believe  that  on  account  of  such  Injuries  It 
became  and  was  necessary  for  plaintiff  and 
she  did  expend  large  sums  of  money  for  pro- 
fessional services,  pliyslclans,  and  nurses, 
and  also  for  drugs  and  medicines,  and  that 
from  the  overturning  of  the  train  as  afore- 
said she  suffered  mental  anguish  and  bod- 
ily pain,  and  was,  as  to  the  physical  parts 
of  her  body  heretofore  mentioned,  perma- 
nentiy  injured  and  disabled,  and  that  the 
overturning  of  said  car  In  which  the  plnin- 
tlff  was  seated  as  a  passenger  was  tbe  di- 
rect and  proximate  cause  thereof,  you  will 
find  for  the  plaintiff,  and  assess  her  dam- 
ages at  such  sum  ss  will.  In  your  opinion, 
compensate  her  therefor,  not  to  exceed  twen- 
ty-five thousand  dollars."  The  chief  objec- 
tion urged  against  this  Instruction  was  th'at 
it  authorized  the  recovery  by  plaintiff  of 
money  expended  for  physicians'  and  nurses' 
services,  drugs  and  medicines,  when  In  fact 
the  evidence  failed  to  show  any  sum  or  sums 
disbursed  for  any  such  purp(»es.  The  court, 
finding  this  objection  well  taken,  says: 
'rrhere  was  an  entire  failure  of  proof  as  to 
tbe  allegation  In  the  petition  that  the  platn- 
tUt  expended  a  large  ram  of  money  tor  pro- 
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feBstonal  Borvlcea  of  ptiyalclaiis  and  nonea 
and  for  drugs  under  the  most  liberal  con- 
■tmctlon  tbat  can  be  placed  np<m  It,  and  it 
vaa  error  In  the  court  to  inatruct  the  Jury 
aa  if  there  waa  evidence  in  the  case  in  sup- 
pwt  of  that  avennent  Where  there  la  no 
evidence  showing  the  amount,  or  the  proxi- 
mate amount^  of  expenaes  incnr^  for  medl- 
dnea,  medical  attention,  or  like  aenrlcea,  the 
Jurr  hare  no  boalB  npon  which  to  form  an 
estimate  of  the  damagea  tbat  ought  to  be  as- 
sessed on  account  thraeof,  and  damages  of 
this  kind  cannot  be  fonnd  except  upon  anch 
proof*  And  the  Judgment  was  reversed 
solely  on  the  above  proposition.  Again,  in 
Rhodes  v.  City  of  Nevada,  47  Mo.  App.  499, 
a  Judgment  for  personal  Injorles  against  de- 
fendant was  reversed  exclusively  for  a  simi- 
lar error,  where  the  language  of  the  inatmc- 
ti<m  antbcH^sed  the  Jury  in  estimating  plain- 
tUTs  damages  amongst  matters  mentioned 
to  take  into  consideration  her  "expenses  for 
medical  treatment"  To  the  same  effect 
might  be  cited  a  long  line  of  cases  in  the 
Supreme  Court  and  the  Courts  of  Appeals  of 
this  state  affinning  the  doctrine  of  the  above 
cases.  Robertson  v.  Bsllway,  tB2  Ho.  382, 
68  S.  W.  1082;  Morrla  v.  Hallway,  144  Mo. 
fiOO.  46  8.  W.  170;  Smith  v.  Railway,  108  Mo. 
248,  IS  S.  W.  971;  Mlnstw  v.  Bailway.  08 
Ma  App.  276. 

The  Judgment  is  accordingly  revased,  and 
the  cause  remanded. 

BLAND,  P.  3n  and  GOODS,  concur. 


TATIX)B  V.  KEnXOOO. 

(Gout  of  ^ipealB  at  Kansas  CSty,  Mo.  Nor. 

28,  1903.) 

GUARDIAN  AND  WARD-LBA8B  OF  PRBMISBS— 
COLLBCnON  OF  RBNT— NEQUOBNOB- 
UAfilUTT  OF  GUARDIAN. 

1.  A  curator  is  bound  to  exercise  the  same 
measare  of  prudence  and  diligence  in  the  care 
and  manafcement  of  his  ward's  estate  that  a 
prudent  and  diligent  man  would  exercise  in  the 
care  and  management  of  his  own  business. 

2.  A  curator,  who  leased  his  ward's  premises 
for  a  proportion  of  the  crop  to  be  grown  there- 
on, and  who 'took  no  steps  to  collect  the  rent 
or  enforce  the  statutory  uen  on  the  crops,  the 
tenant  being  insolvent,  Is  chai^able  with  the 
reasonable  value  of  ms  ward's  proportion  oz 
such  crops. 

Appeal  from  Circuit  Oourt,  Holt  Oonnty; 
Qallatln  Craig,  Judge. 

In  the  matter  of  the  final  settlement  of 
the  accounts  of  Edgard  J.  Kellogg,  guardian 
o*  William  A.  Taylor,  In  which  Taylor  ap- 
peared and  objected.  From  a  Judgment  of 
the  circuit  court,  on  appeal  from  the  probate 
court,  for  the  guardian,  the  ward,  William  A. 
Taylor,  appeals.  Reversed. 

H.  B.  Williams,  for  appritant  Jna  W: 
Btokea,  for  respondent. 

SMITH,  P.  J.  The  defendant;  who  was 
0IC  plalntUTs  guardian  and  cnrator,  filed  hiM 


final  settlement  with  the  probate  court  and 
the  plainttit  tiierenpon  appeared  and  ob- 
jected thereto  on  the  ground  that  tite  defend- 
ant had  failed  to  charge  himself  in  sncb 
settlement  and  accounting  with  the  rent  of 
20  acres  of  land  bidonging  to  plaintiff  for 
the  year  1890.  In  the  dreuit  conrt,  where 
the  matter  was  takm  by  appeal,  the  plain- 
tiflF's  objections  were  dlsr^rded,  and  Judg- 
ment given  aceordintfy.  Tlie  plaintUf  ap- 
pealed. 

It  was  conceded  at  the  trial  that  the  de- 
fendant rented  the  204Cre  piece  of  land  for 
the  year  1890  to  one  Bob  Taylor,  the  latter 
agreeing  to  pay  as  rent  two-fiftlu  of  the 
corn  crop  grown  that  year  theremi.  It  is 
not  disputed  bnt  that  the  dotaidantrs  part 
of  the  com  so  raised  was  something  like  280 
bushels.  It  does  not  appear  that  defendant 
received  any  part  of  this  com,  tut  what  be- 
came of  it.  There  is  some  evidence  toid- 
Ing  to  prove  that  the  tenant  made  way  with 
It  The  defendant  admitted  at  the  trial  tbat 
be  bad  made  no  ^ort  to  collect  the  rent. 
The  law  ifl  well  settled  in  this  state  to  the 
effect  that  a  cnrator  is  tMund  to  exercise  the 
same  measure  of  prudence  and  diligence  in 
the  care  and  management  of  bis  ward's  es- 
tate that  a  pmdent  and  diligent  man  wonld 
exercise  in  the  care  and  management  ct  bis 
own  business.  Taylor  v.  Hite,  61  Mo.  14^; 
In  re  Hntton's  Estate,  02  Mo.  App.  132; 
State  ex  rel.  v.  Elliott,  82  Mo.  App.  458;  Bey- 
noldi^  ^peat,  70  Mo.  App.  576.  Applying 
this  rule  of  law  to  the  &cta  here,  and  it  is 
obvtons  that  the  plaintiff's  objection  was 
not  without  merit.  The  n^llgence  of  the  de- 
fendant was  of  the  grossest  kind.  He  took 
no  steps  to  collect  the  rent.  He  had  bis 
landlord's  statutory  Men  on  the  crop  fOr  the 
rent  He  oonld  have  enforced  it  by  attach- 
ment Rev.  St  1889,  H  4115,  4123.  But 
instead  of  reoortlng  to  the  remedy  whi(di  the 
law  thus  afforded  blm  for  the  recovery  of 
the  rent  dne  him,  he  stood  idly  by,  and  let 
the  entire  crop  be  dissipated.  The  fact  that 
the  tenant  was  insolvent  called  for  a  greater 
vigilance  and  activity  on  the  part  oi  the 
defendant  In  endeavoring  to  secure  it  Sndi 
a  dereliction  of  hia  fiducial  dnty-  cannot  be 
tolerated.  He  should  have  been  charged 
with  de  reasonable  market  valoe  of  the 
tent  com  wUch  was  k>at  by  bis  negllgoice. 

It  resntts  that  the  Judgment  must  be  re< 
versed,  and  the  cause  remanded.  All  con- 
cur. 


DONNELLY  v.  AIDA  MIN.  CO.* 
(Court  of  Appeals  at  Kansas  City,  Mo.  Nov. 

28.  1903.) 

MA8TBR  AND  SERVANT— mJURIES  TO  8BIIV- 
ANT— FBUiOW  SERVANT. 

1.  A  foreman  in  charge  of  a  crew  of  miners 
Is  not  a  fellow  servant  with  the  men  while  tak* 


*R«hBBrliia  dented  December  T,  IMS. 

J  L  8e«  Master  and  Serraot.  yviL  M.  Oeat  Dlr  t 
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tng  part  Id  thdr  work,  so  as  to  relieve  the  mas- 
ter from  the  liability  of  Us  aegligeucs  In  doing 
the  work. 

Appeal  from  Circuit  Oovrt,  Jaipw  Ooonty; 
J.  D.  Perkins,  Judge. 

Action  by  John  Donnelly  against  tbe  Alda 
Mining  Company.  From  a  judgment  for 
plaintll^  defendant  appeala.  Afllrmed. 

W.  R.  Bobertson,  for  appellant. 

Howard  Gray,  for  respondent;  dted  tbe 
following  authorities:  KHIy  t.  Stewart,  93 
Mo.  App.  48;  Dayharsh  t.  Hannibal  A  St. 
Joseph  R.  R.  Co..  103  Mo.  670.  IB  B.  W.  654, 
23  Am.  St.  Rep.  900;  Russ  t.  Wabash  West- 
em  R.  R.  Co.,  112  Mo.  45,  20  S.  W.  472,  18  L. 
H.  A.  823;  Haworth  t.  K.  O.  South  R.  R.  Ca, 
94  Mo.  App.  215,  68  S.  W.  Ill;  Borden  t. 
Falk  Co.,  71  S.  W.  478,  97  Mo.  App.  50«  (by 
this  court  Jan.  5,  1903);  Oormly  r.  Iron 
Works,  61  Mo.  492;  Breunan  t.  Berlin  Iron 
Bridge  Co.,  74  Conn.  382,  60  Atl.  1030;  M.  K. 
&  T.  B.  R.  Co.  T.  Smith  (Tex.  Civ.  App.)  72 
S.  W.  418;  Merchants'  A;  Planters'  Oil  Co.  t. 
Boms  (Tex.  CiT.  App.)  72  S.  W.  626. 

ELUSON,  J.  This  is  an  action  for  person- 
al injury  to  plalntift,  alleged  to  have  result- 
ed from  the  negligence  of  defendant  The 
plaintiff  prevailed  In  the  trial  court.  It  ap- 
pears that  plaintiff  and  others  were  engaged 
as  miners  in  defendant's  lead  and  zinc  mine 
onder  the  charge  and  supervision  of  a  fore- 
man who  employed  and  discharged  the  men; 
that  these  employes  and  the  foreman,  at  tbe 
time  of  tbe  casualty,  were  engaged  in  mining 
iibout  120  feet  under  ground,  and  that  in 
cutting  in  tbe  top  of  the  drift  was  cut  ahead 
so  that  It  left  a  stope  from  the  top  down; 
that  a  large  lot  of  dirt  and  rock  bad  been 
blasted  loose  at  tbe  top  of  the  drift,  and 
that  the  foreman  and  another  were  at  the 
top  getting  the  dirt  down,  and  plaintiff  and 
otbNB  were  at  the  bottom  shoveling  It  into 
cars,  whence  It  was  taken  to  the  shaft,  and 
thence  taken  up  to  the  surface.  The  evi- 
dence tended  to  show  that  while  plaintiff 
was  engaged  In  stooping  and  shoveling  the 
dirt  he  cotild  not  observe  what  tbe  foreman 
was  doing  at  tbe  top  of  the  slope.  At  tbe  mo- 
ment of  the  accident  plaintiff  was  attempt- 
ing to  change  the  position  of  a  large  rock  so 
that  he  could  break  it  in  smaller  pieces,  and 
thereby  be  able  to  shovel  it  onto  the  car. 
At  this  time  the  foreman,  without  warning 
of  any  kind,  rolled  another  rock  from  tbe 
top,  which  struck  plaintiff  violently  as  it 
reached  the  bottom,  and  .crushed  his  band. 
There  was  ample  evidence  to  show  that  the 
foreman's  act  was  negligent,  and  that  plain- 
tiff was  In  the  exercise  of  due  care  when  in- 
jured, and  we  do  not  feel  called  upon  to  dis- 
cuss but  one  question,  which  Is  practically 
aD  that  Is  argued  by  the  counsel. 

Defendant  contends  that,  notwithstanding 
the  foreman  was  ordinarily  not  a  fellow 
servant  with  the  employes  nnd^  his  charge 
and  control,  and  that  his  acts,  ordinarily. 


were  the  acts  of  the  master,  yet  he  may 
have  a  dual  capacity;  that  he  may  be  either 
principal  or  fellow  servant,  depending  alto- 
gether on  the  character  of  the  act  with  which 
he  Is  charged;  tliat  although  be  was  defend- 
ant's foreman,  placed  in  charge  and  control 
of  the  plaintiff,  yet  if  plaintiff's  injury  was 
the  result  of  the  foreman's  taking  part  In 
the  labor  and  negligently  performing  such  la- 
bor, it  was  the  negligent  act  of  a  fellow  serv- 
ant, for  which  defendant  is  not  liable.  The 
position  thus  taken  by  defendant  is  directly 

I  opposed  to  the  case  of  Hutson  v.  By.  Co.,  50 
Mo.  App.  300,  and  other  cases  cited  in  plain- 
tlfTs  brief.  In  that  case  the  section  fore- 
man negligently  struck  one  of  his  men  with 
a  pick  which  he  was  himself  wielding  in  an 
effort  to  help  remove  a  railroad  tie.  We 
ruled  that  tbere  was  no  lexical  distinction  be- 
tween tbe  act  of  a  vice  principal  in  negli- 
gently ordering  a  servant  to  do  an  Impru- 
dent thing  and  in  doing  the  thing  himself. 
In  the  one  case  he  wills  the  servant  shall  do 
tbe  act,  and  in  the  other  he  wills  tliat  be 
himself  shall  do  It  The  view  takra  in  that 
case  seems  to  us  to  be  so  reasonable,  and 
tbe  view  opposed  to  It  so  utterly  untenable 
and  fanciful,  that  we  can  do  no  less  ttian 
affirm  It  here.    The  same  position  had  been 

:  taken  by  the  Supreme  Court  in  Gormly  v. 

;  Iron  Works,  61  Mo.  492,  and  Daytiarsb  v.  Ry. 
Co.,  103  Mo.  570,  16  S.  W.  664,  23  Am.  St 
Rep.  900.  In  Berea  Stone  Co.  v.  Kraft,  81 
Ohio  St.  287,  27  Am.  Rep.  610,  the  court  said 
that:  "Stone's  [tbe  foreman's]  negligence  in 
assisting  in  fastening  the  books  to  the  stone 
to  be  raised  may  have  caused  the  injury; 
and  that  he  was  then  performing  the  duty 
of  a  common  workman,  and  not  those  strictly 
pertaining  to  the  duties  of  foreman,  in  no 
wise  relieves  the  company  from  liability.  If 
the  act  done  by  him  had  been  done  under 
his  direction  as  he  did  it  by  one  of  the  em- 
ployte  of  the  company,  its  liability  could  not 
be  doubted,  and  for  the  reason  that  tbe  neg- 
ligent act  although  committed  by  the  hand 
of  another,  was,  in  law,  the  act  of  the  fore- 
man, and  consequently  the  act  of  the  mas- 
ter. And  it  could  be  no  less  the  act  of  the 
master  when  performed  by  the  foreman  in 
iwrson."  It  la  certainly  the  law  that  the 
master's  personal  negligence  renders  him  lia- 
ble to  the  servant  sod  the  fact  that  the  neg- 
ligence occurs  in  the  master's  participation 
In  the  work  of  the  servant  cannot  affect  the 
liability.  Sherman  &  Redfleld  on  Neg.  S  187; 
Wharton  on  Xegl.  |  205.  In  the  instances 
where  a  corporation  Is  the  master  It  Is  nec- 
essarily represented  in  all  that  It  does  by  an 
agent  or  vice  principal— in  this  case  by  the 
foreman,  who  bad  charge  and  control  of  tbe 
direction  of  the  work,  and  how  It  should  be 
conducted;  and  his  participation  In  tbe  work 
may  have  made  him  a  fellow  laborer,  but  It 
did  not  make  bim  a  fellow  servant,  from 
the  fact  that  it  did  not  lessen  his  position  or 
authority  as  master.  His  power  to  control 
the  work  and  dlract  the  manner  of  its  per- 
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fomiance  remained.  In  t&Is  Instance  he  did 
an  act  himself  which,  if  he  had  but  directed 
another  to  do,  liability  would  not  have  been 
questioned. 

But  defendant  makes  the  claim  that  the 
Supreme  Court  has  made  dlflerent  rulings 
s:nce  the  cases  above  mentioned.  We  do  not 
f!ud  it  so.  In  Hawk  t.  McLeod  Lumber  Co., 
im  Mo.  121,  65  a  W.  1022,  it  was  held  that 
a  "sawyer"  and  a  "deck  hand"  working  in  a 
mill  under  a  common  foreman  were  fellow 
servants,  and  the  mill  company  was  not  lia- 
ble tor  injury  to  the  deck  hand  by  the  neg- 
ligence of  the  sawyer.  In  that  case,  while 
Judge  Gantt  states  that  the  sawyer's  posi- 
tion was  superior  to  that  of  the  tiand,  yet  he 
had  no  control  over  him,  and  In  no  way  act- 
ed for  or  represented  the  company.  The 
company  was  represented  by  the  foreman. 
The  case  of  Richardson  t.  Mesker,  171  Mo. 
666,  72  S.  W.  506,  by  no  means  asserts  the 
rule  contended  for  by  defendant 

The  defendant  offered  no  instructions  oth- 
er than  a  demurrer  to  the  evidence,  which 
was  properly  overruled.  The  plalntUf  prop- 
erly submitted  the  case  on  his  theory. 

Judgment  affirmed.   All  concur. 


DONK  BROS.  COAL  &  COKE  CO.  T.  ARON- 
SON  et  al. 

(Court  of  Appeals  at  St.  Louis,  Mo.    Nov.  17, 
1903.) 

PARTNERSHIP— ACTIONS  AGAINST— PLEA  DINO 
—DENIAL  OP  PARTNERSHIP-SUFFICIENCY. 

1.  Under  Rev.  St.  1S»9,  S  746,  providing  that 
a  partnership  need  not  be  proved  unless  put  In 
issue  by  the  opposite  .party  by  affidavit  filed 
with  the  pleadings,  paitnerahip  may  be  put  in 
issue  by  an  answer,  properly  verioed,  denying 
Its  existence,  without  incorporating  snch  denial 
in  a  separate  paper  and  affidavit. 

Appeal  from  St  Louis  Circuit  Court;  War- 
wick Hough,  Judge. 

Action  by  Donfc  Bros.  Coal  &  Coke  Com- 
pany against  Jerome  W.  Aronson,  Jacob 
LIppe,  and  others.  From  a  judgment  grant- 
ing defendant  Lippe  a  new  trial  after  ren- 
dering judgment  for  platntlfF,  plaintiff  ap- 
peals. Affirmed. 

John  F.  Green,  for  appellant.  A.  W.  Ty- 
ler and  Sale  &  Sale,  for  respondents. 

RETBURN.  J.  This,  an  action  for  bal- 
ance of  an  accoimt  for  goods  sold  and  de- 
livered, brought  orlglnaUy  against  four  de- 
fendants, but  dismissed  as  to  one,  proceeded 
to  trial  before  the  court  aa  a  jury.  Defend- 
ants were  sought  to  be  charged  aa  copart- 
ners under  the  firm  name  of  Mound  Caty 
Coal  &  Ice  Company.  Defendant  Jacob 
Lippe,  for  separate  answer,  pleaded  that  be 
was  not  a  partner  with  his  codef^idants  un- 
der the  partnership  title,  or  at  any  time 
averred;  ttiat  he  was  not  a  partner  with 
said  parties  nor  In  the  Mound  Gtty  Coal  & 
Ice  Oompany  In  any  manner  or  capacity  dur- 


ing the  time  set  forth;  and  that  be  never 
at  any  time  or  in  any  manner  had  contracted 
the  debt  sued  on  by  plaintiff,  and  was  not 
Indebted  to  plaintiff;  and  this  answer  was 
verified  by  the  affidavit  of  tbls  defendant 
Tbe  plaintiff  offered  evidence  to  establish 
tbe  correctness  of  the  account  sued  on,  and 
rested  without  tendering  any  proof  of  the 
persons  composing  the  alleged  copartnership 
of  the  Mound  City  Coal  &  Ice  Company. 
The  defendant  Jacob  Uppe  thereupon  asked 
the  following  declaration  of  law:  "The 
court  declares  the  law  to  be  that  nnder  the 
pleadings  and  evidence  in  this  case  the? 
must  find  a  verdict  in  favor  of  the  defend- 
ant Jacob  Lippe,"  which  the  court  refused 
to  give,  and  gave  the  declaration  prayed  by 
plaintiff  thus:  "The  court  declares  the  law 
to  be  that  nnder  the  pleadings  herein  the 
partnership  of  Jerome  W.  Aronson,  Henry 
Aronson,  and  Jacob  Lippe  is  admitted  aa 
charged  in  plalntlfTs  petition,  said  copart- 
nership not  having  been  denied  by  affidavit 
filed  with  the  pleadings  in  the  cause."  De- 
fendant Lippe  tbereupon  asked  leave  to  file 
an  affidavit  to  conform  to  the  ruling  of  tlie 
court,  which  was  u  follows:  "State  of  ^lia- 
souri,  City  of  St.  Louis— ss,  Jacob  Lippe 
being  duly  sworn  on  his  oath  states,  that 
he  was  not  at  any  of  the  times  stated  In 
the  petition  In  the  above  entitled  cause,  a 
member  of  any  firm  doing  business  under 
the  name  of  Mound  City  Coal  and  Ice  Oom- 
pany, and  that  he  was  not  a  partner  with 
any  of  his  co-defendants  named  in  the  pe- 
tition in  any  manner  at  any  time  stated  in 
the  petition.  Jacob  Lippe" — which  the  court 
denied  leave  to  file,  and  rendered  judgment 
against  all  the  defendants  for  the  amount 
claimed,  with  Interest  accrued.  Respondent 
Lippe  alone  filed  a  motion  for  new  trial, 
which  the  court  rastalned,  and  plalntUt  has 
appealed. 

Section  746,  Rev.  St  1899,  inter  alia,  pro- 
vides: "And  where  plaintiff  or  defendant 
sues  or  Is  sued  as  a  corporation,  and  where 
plaintiffs  or  defendants  sue  or  are  sued  as 
a  partnership,  and  the  names  of  tbe  several 
partners  are  set  forth  in  the  petition  or  an- 
swer, it  shall  not  be  necessary  to  i>rove  tbe 
fact  of  such  Incorporation  or  partnership, 
unless  tbe  opposite  party  put  such  fact  in 
Issue  by  affidavit  filed  with  tbe  pleadings  in 
the  cause."  The  then  able  presiding  judge 
of  the  Kansas  City  Court  of  Appeals  has  ably 
portrayed  the  object  of  this  provision  of  the 
statute  in  Haysler  v,  Dawson,  28  Mo.  App. 
631,  stating  its  design  to  be  to  make  the 
party  first  purge  himself  of  the  Imputation 
of  a  mere  dilatory  plea,  and  relieving  the  op- 
posite party  of  the  necessity  of  making  proof 
unless  put  In  issue  In  the  statutory  method. 
The  question  here  presented  appears  not  to 
have  been  directly  presented  to  this  court, 
but  In  Walker  v.  Point  Pleasant  49  Alo. 
App.,  toe.  dt.  247,  the  judge  announcing  the 
decision  by  implication  would  bare  held  a 
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verified  plea  or  aoBwer  supported  by  affi- 
davit denying  the  corporate  existence  of  a 
municipal  corporation  a  compliance  with  the 
statute  then  In  force,  if  the  qaestlon  Iiad 
then  been  before  him  for  decision.  Nor  does 
the  Supreme  Court  seem  to  have  been  ex- 
pressly called  upon  to  determine  the  point 
here  made  by  appellant,  though  again  in- 
fereatially  language  adopted  in  Short  t. 
Taylor,  137  Mo.,  loc.  cit.  525,  38  S.  W.  952, 
59  Am.  St  Rep.  508,  and  Flyun  v.  City  of 
Neosho,  114  Mo.,  loc.  clt  673,  21  S.  W.  903, 
strongly  inclines  toward  the  position  con- 
tended for  by  re^Mndent.  Id  Meyer  Bros.  t. 
Iju.  Co.,  73  Mo.  Ai^..  loc.  cit  169,  when 
tbe  Kansas  City  Court  of  Appeals  was  first 
inrlted  to  construe  the  above  provision  of 
the  statute,  tbe  court  held,  where  the  an- 
swer of  defendant  sued  as  a  corporation, 
specially  denied  Its  corporate  existence,  and 
was  verified  by  afiftdavit,  that  under  the 
statute.  If  defendant  had  desired  to  put  In 
Issue  Its  corporate  existence,  It  should  have 
done  so  In  the  manner  required  by  the  statu- 
tory provision  by  aCBdavlt  filed  witli  the 
pleadings,  but  it  was  further  held  that  the 
defendant,  a  private  corporation,  was  con- 
cluded from  such  denial  In  this  case  by  ap- 
pearing and  defending  In  its  corporate  name, 
and  one  Judge  dissented  from  tliat  para- 
graph of  this  opinion,  holding  that  the  an- 
swer did  not  put  In  issue  the  corporate  ex- 
istence of  defendant  In  Richards  v.  Mc- 
Nemee,  87  Mo.  App.  396,  tbe  same  court  all 
the  Judges  concurring,  with  the  only  change 
In  its-  individuality  the  succession  of  the 
Judge  rendering  the  decision  vice  the  Judge 
dissenting  In  the  former  case  of  Meyer  Bros. 
V.  Ins.  Co.,  had  again  presented  a  similar 
question  respecting  the  existence  of  a  part- 
nership chaUenged  by  answer  authenticated 
by  Jurat  In  the  original  opinion  tbe  ruling 
In  Meyer  Bros.  v.  Ins.  Co.  was  adhered  to, 
and  It  was  held  that  It  was  not  sufficient 
to  merely  swear  to  a  pleading  filed  In  tbe 
case,  which  denied  the  partnership  or  In- 
corporation, but  to  answer  the  terms  of  tlie 
statute,  the  affidavit  of  Itself  must  contain 
all  the  necessary  denials.  Richards  v.  Mc- 
N'emee,  87  Mo.  App.,  loc  clt  401.  Upon  mo- 
tion for  rehearing  the  court  modified  Its 
former  ruling,  and  announced  as  Its  conclu- 
sion that  such  a  construction  of  the  statu- 
tory proTisions  was  too  technical  In  view -of 
what  vras  generally  understood  as  necessary 
to  constitute  an  affidavit.  In  this  latter 
expression  of  tbe  Kansas  City  Court  of  Ap- 
peals we  concur,  believing  that  the  actual 
evil  sought  to  be  remedied  by  this  legislation 
is  reached,  and  the  true  object  of  the  statute 
attained,  by  the  proper  verification  of  a  plea 
traversing  tbe  existence  of  a  partnership  or 
corpcnntlon,  without  lacorporatlng  sucb  da- 
nial  In  a  separate  paper  and  affldavit 
Tbe  Judgmrat  ia  affirmed. 

BLAND,  p4  J.,  and  O00DB»  J.,  codcde. 


JOHNSON  V.  BURKS. 
(Court  of  Appeals  at  Kansas  City,  Mo.  Nov. 
23.  1906.) 

TBNDOR'8  UBN— BXCHANGB  OF  UKD8— RBM- 
BDT  AT  LAW— IN80LVE»jCT  OF  DECEASED- 
PRESUMPTIONS— COM  PBTENCT  OP  WITNESS- 
B8— TRANSACTIONS  WITH  DBCBASBD— SBLP- 
BKRVINO  DBCLARATIOKS. 

1.  One  conveying  lands  to  another  in  consid- 
eration  of  a  conveyance  by  tbe  latter  of  other 
lands  under  an  agreement  for  the  exchange  of 
land  is  entitled  to  a  vendor's  lien  on  the  lands 
coDvered  by  him  to  secure  the  portion  of  the 
consideration  represented  by  lands  to  which  he 
obtains  no  title. 

2.  Equity  will  enforce  a  vendor's  lien  against 
the  grantee,  though  solvent,  and  tbouffD  the 
grantor  has  an  adequate  remedy  at  law  under 
a  covpuant  of  warranty. 

3.  The  fact  that  no  adtnlDistration  of  the 
estate  of  a  decedent  was  had  aothorises  the  re- 
buttable Inference  that  he  died  without  having 
property  subject  to  administration,  and  that  he 
was  at  the  time  of  bis  death  insolvent 

4.  A  widow  is  not  a  competent  witness  to 

grove  the  transactions  between  her  deceased 
osband  and  hit  grantee  leading  up  to  the  con- 
veyance. 

5.  A  grantee  claiming  nnder  a  deed  from  her 
deceased  father  is  incompetent  to  show  that 
the  consideration  of  the  deed  was  other  tiian 
that  therein  expressed— love  and  affection  and 
a  nominal  money  consideration. 

6.  Declarations  of  a  deceased  grantor  of  lanils 
as  to  his  object  and  purpose  in  making  the  deed 
to  his  grantee  wam  self-serving  and  Inadmissi- 
ble. 

Appeal  from  Circuit  Court,  Gnrndy  County; 
Paris  C  Stepp,  Judge. 

Suit  by  Will  H.  Johnson,  administrator  of 
tbe  estate  of  Daniel  Welch,  deceased,  against 
Mollle  P.  Burks.  From  a  decree  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Piatt  Hubbell,  Geo.  BnbbeU,  and  O.  N. 
Gibson,  for  appellant.  Peerj  ft  Lyons  and 
Hugh  O.  Smith,  for  respondent 

SMITH,  P.  J.  The  salient  facts  of  this 
case,  as  disclosed  by  the  record,  before  us, 
may  be  stated  in  this  wise,  viz.:  That  In 
tbe  year  1880  Daniel  Welch  was  the  owner 
of  two  lots  in  the  city  of  Trenton,  and  Rich- 
ard Burks  claimed  to  be  the  owner  of  100 
acres  of  farm  land  lying  near  said  city: 
Wclcb  exchanged  the  city  lots  with  defend- 
ant for  bis  land.  Each  conveyed  to  the  oth- 
er by  a  deed  of  general  warranty  the  sub- 
jects of  the  exchange.  Tlie  consideration 
named  In  the  deed  of  the  former  was  $3,500, 
and  in  that  of  the  latter  $3,000.  Sliortly  aft- 
erwards Burks  conveyed  to  bis  daughter  tbe. 
Welch  lots  by  deed  in  which  the  expressed 
consideration  was  "natural  love  and  affection' 
and  the  sum  of  ten  dollars."  Welch  convey- 
ed the  Burks  land  by  a  warranty  deed  to 
another,  and  under  certain  mesne  conveyan- 
ceB  Thomas  Brunaon  succeeded  to  the  Burks 
title.  In  1896  one  Hall,  In  an  action  of  eject-' 
ment  against  Brunson,  recovered  40  acres  of 
tbe  Brunson  land.  Later  on  Brunson  brought 
his  action  against  the  plaintiff,  as  adminis- 
trator of  Daniel  Welch— he  being  then  dead 
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—for  the  breach  of  the  covenants  of  war- 
ranty contained  In  Welch's  deed  conveying 
the  said  40  acres,  and  recovered  $1,125.  Still 
later  on  the  plaintiff  discharged  said  Judg- 
ment. The  plaintiff  brought  this  anlt,  the 
object  of  which  was  to  obtain  a  decree  of 
the  court  declaring  that  plaintiff  was  enti- 
tled to  a  vendor's  Hen  and  the  enforcement 
thereof  against  said  city  lots  for  the  amount 
of  money  which  be  was  compelled  to  pay  on 
account  of  the  failure  of  the  title  to  the  40 
acres  which  had  been  conveyed  as  aforesaid 
by  his  Intestate,  Daniel  Welch.  The  finding 
and  decree  of  the  trial  court  was  for  the 
plaintiff,  and  the  defendant  appealed. 

The  effect  of  the  transaction  of  the  ex- 
change of  properties  between  Welch  and 
Burks  was  that  the  former  sold  to  the  lat- 
ter his  city  lots  for  an  agreed  consideration 
of  $3,500,  and  such  latter.  In  payment,  or  part 
payment,  thereof,  conveyed  to  the  former 
his  farm  lands  at  an  agreed  price  of  $3,000. 
It  is  a  conceded  fact  that  such  latter  had 
no  title  to  40  acres  of  the  land,  and  that  to 
the  extent  of  the  value  of  that  40  he  did 
not  pay  to  such  former  the  contract  price 
of  bis  city  lots.  About  one-third  of  the  pur- 
chase price  of  the  city  lots  has  not  been  paid. 
Will  not  equity  imply  a  Hen  In  favor  of  the 
vendor  against  the  lots  conveyed  for  the 
unpaid  purchase  price?  It  Is  the  defendant's 
contention  that  a  vendor's  lien  is  not  Implied 
when  there  Is  an  exchange  of  lands,  and 
nothing  more.  It  is  very  well  settled  that 
the  vendor's  lien  arises  as  well  where  by 
exchange  land  Is  to  be  received  as  where 
money  In  specie  Is  to  be  paid.  Pratt  v. 
Clark,  57  Mo.  189;  Bennett  v.  Shipley,  82 
Mo.  448;  Bank  v.  Knapp,  61  Miss.  48o; 
Driukwater  v.  Moreman,  61  Ga.  395;  Bryant 
V.  Stephens,  68  Ala.  636; '  Bums  v.  Taylor, 
23  Ala.  256;  Dawson  v.  Glrard,  27  Minn. 
411,  8  N.  W.  142;  McDole  v.  Purdy,  23  Iowa, 
277.  And  the  principle  on  which  this  Hen, 
in  the  nature  of  a  trust,  is  founded.  Is  that 
it  would  be  against  conscience  to  permit  a 
person  who  has  obtained  the  land  ot  another 
TO  k^p  it,  and  not  pay  the  full  considera- 
tion money.  2  Story  on  Eg.  Juris.  S  1219. 
And  the  right  to  enforce  the  vendor's  Hen 
may  exist  contemporaneously  with  the  right 
to  recover  at  law.  Stewart  v.  Caldwell,  54 
Mo.  536;  Pratt  v.  Clark,  supra;  Bishop  v. 
Seal,  87  Mo.  App.  256;  Slmlly  v.  Adams,  88 
Mo.  App.,  loc.  clt.  621.  Especially  will  eq- 
uity grant  relief  where  the  legal  remedy  fs 
Inadequate;  as,  for  example,  where  the  party 
complained  of  Is  Insolvent.  Bishop  v.  Seal, 
supra;  Harper  v.  Rosenberger,  56  Mo.  App. 
388.  And,  generally  speaking,  the  Hen  of  the 
vendor  exists;  and  the  burden  Is  on  the  pur- 
chaser to  establish  that  in  the  particular 
case  it  has  been  Intentionally  displaced  or 
waived  by  the  consent  of  the  parties.  If, 
under  all  the  circumstances,  there  remains  a 
doubt,  then  the  Hen  attaches.  Story  on  Eq. 
Jnr.  i  1224.  This  I0  not  a  case  where  It  Is 
contended  that  the  vendor  has  by  some  act 


of  his  waived  or  caused  to  be  displaced  his 
lien,  but  It  is  rather  one  where  the  lien  waB 
not  Implied,  or  did  not  arise,  in  consequence 
of  the  transaction.  Whe^er  the  transaction 
be  called  an  exchange  or  sale  of  lands  Is  of 
no  special  Importance,  since  equity  will  re- 
gard the  substances,  rather  than  the  form, 
of  such  a  trans.ictlon.  Slmlly  v.  Adams,  88 
Mo.  App.  621.  Burks  could  not  be  aHowed 
to  hold  the  lots  sold  and  conveyed  to  him 
by  Welch  exempt  from  the  lien  until  be  had 
paid  or  performed .  the  consideration,  for 
"that  would  be  against  conscience."  Pratt 
v.  Clark.  67  Mo.  189.  By  the  deed  of  Welch 
he  had  acquired  the  fee-simple  title  of  the 
lots  of  the  latter.  The  final  consideration  for 
this  has  not  been  performed  or  paid. '  He 
has  not  conveyed  to  the  latter  the  fee-simple 
title  to  the  100  acres  of  land,  but  only  to  a 
part  of  it.  or  six-tenths,  and  to  that  extent 
the  purchase  price  or  consideration  has  not 
been  paid  or  performed.  It  is  true  Burks 
and  Welch  both  supposed  the  deed  of  the 
former  to  be  effective  to  convey  the  title 
to  the  whole  100  acres.  Instead'  of  only  60 
acres  of  It.  There  is  nothing  in  the  facts 
of  the  transaction  that  Indicates  that  Welch 
Intended  to  waive  the  right  which-  the  law 
gave  bim.  In  legal  effect,  he  has  no  more 
been  paid  the  full  price  agreed  upon  for  his 
lots  than  be  would  have  been  had  Burks 
delivered  to  him  as  "payment  in  part  coun- 
terfeit coin."  White  v.  Street,  67  Tex.  177, 
2  S.  W.  529.  The  conveyance  by  Burks  of 
the  40  acres  was  wholly  Ineffectual  to  pass 
the  fee.  If  It  had  not  been  Inclnded  In  his 
deed  at  all,  the  condition  of  Welch  would 
not  have  been  different  from  what  it  Is. 
The  fact  remains  that  Burks  has  acquired 
title  to  the  lots,  and  has  not  In  any  way 
paid  the  entire  purchase  price.  If,  under 
these  circnmstancea,  we  bad  a  doubt— as  we 
have  not— as  to  whether  Welch  was  entitled 
to  a  lien,  that  doubt  would  be  resolved  In 
favor  of  its  existence. 

But  It  is  contended  by  the  defendant  that, 
as  the  estate  of  Burks  Is  solvent,  and  the 
plaintiff  may  have  his  action  against  It  on 
the  covenants  of  the  deed,  he  has  an  ade- 
quate remedy  at  law,  and  that,  therefore, 
the  interference  of  a  court  of  equity  cannot 
be  successfully  Invoked.  It  is  conceded  that 
Burks  died  in  the  county  where  he  had  for 
mffny  years  previously  thereto  resided,  and 
that  there  was  no  administration  of  his  es- 
tate In  that  or  In  any  other  county.  This 
circumstance  of  Itself  we  think  sufficient  to 
authorize  the  rebuttable  Inference  that  he 
died  leaving  no  property  or  effects  subject 
to  administration,  and  that  In  legal  contem- 
plation he  was,  when  that  event  happened, 
insolvent.  The  evidence  offered  is  by  no 
means  sufficient  to  satisfy  us  that  Burks 
was  solvent  at  the  time  of  his  death,  or  to 
rebut  the  Inference  of  Insolvency.  And,  be- 
sides this,  the  trial  court,  after  hearing  aU 
the  evidence  offered  and  gireil,  found  the 
issue  In  favor  of  the  plaintiff.   In  view  of 
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ttila,  we  f«el  it  to  be  our  duty  to  defer  to 
the  finding  of  the  trial  court  In  respect  to 
this  Issue. 

But  suppose  the  Burks  estate  Is  Bolvent, 
and  that  an  action  at  law  on  the  coTenants 
of  the  Burks  deed  to  Welch  could  be  main- 
tained for  the  recovery  of  the  amount  which 
the  plaintiff  has  been  compelled  to  pay  to 
Branson,  must  this  case  fall  for  that  reason? 
It  Is  now  well  settled  In  this  state,  as  we 
have  seen,  that  a  vendor  has  an  adequate 
remedy  at  law  by  an  action  on  the  cove- 
nants of  warranty  by  reason,  of  an  eviction, 
but  this  does  not  preclude  equitable  relief, 
for  the  right  of  a  vendor  to  enforce  bis  lien 
may  well,  and  frequently  does,  exist  contem- 
poraneously with  a  right  of  recovery  at  law. 
And  the  ancient  Jurisdiction  always  exer- 
cised by  courts  of  equity  In  cases  of  trust 
will  not  be  ousted  by  the  fact  that  courts 
of  law  could  afford  apparently  adequate  re- 
lief. The  contention  that  a  vendor  must  be 
insolvent  before  a  court  of  equity  will  lend 
its  aid  to  enforce  the  Hen  of  the  vendor  for 
the  unpaid  purchase  price  cannot  be  sustain- 
ed. 

The  defendant  further  objects  that  she  Is 
a  good-fafth  purchaser  of  one  of  the  lots 
from  her  father,  Instead  of  a  volunteer,  and  | 
that  the  lot  In  her  hands  Is  not  subject  to  i 
l>e  charged  with  the  plalntlfTs  Hen.  The  t 
conveyance  of  the  lot  by  her  father  on  Its 
face  shows  that  it  was  voluntary,  and  with- 
out consideration.  She  accepted  it,  and 
claims  under  It.  The  widow  of  Richard 
Burks,  her  grantor,  was  called  as  a  witness, 
and  testified  as  to  the  transaction  between 
her  husband  and  the  defendant  In  respect  to 
the  making  of  the  deed  by  the  former  to  the 
latter,  and  also  as  to  the  n^otlatloos  be- 
tween such  former  and  latter  which  preceded 
and  led  up  to  the  execution  of  the  deed. 
This  evidence  was  stricken  out  by  the  court 
on  the  objection  of  plaintiff,  and  this  action  ! 
of  the  court  we  do  not  think  was  error.  Evi- 
dence of  this  kind  by  a  wife  Is  excluded  on 
the  ground  of  public  policy.  Mrs.  Burks  was 
dlsquaHfled  to  be  a  witness  under  the  stat- 
ute. Moore  v.  Wlngate,  53  Mo.  398;  Holman 
V.  Bachus,  73  Mo.  49;  McFadIn  v.  Catron, 
120  Mo.  252,  25  S.  W.  006;  Shanklln  v.  Mc- 
Oracken,  140  Mo.  35fl,  41  S.  W.  898;  Patton 
T.  Fox,  169  Mo.  107.  09  8.  W.  287.  Nor  Is 
the  action  of  the  trial  court  to  be  condemned 
for  rejecting  the  offer  of  the  defendant  to 
testify  that  the  consideration  recited  in  the 
deed  from  her  tather  to  herself  was  other 
and  different  from  that  therein  stated,  and 
In  that  way  to  change  her  prima  facie  qual- 
ity of  volunteer  to  that  of  a  bona  fide  pur- 
chaser for  value.  Saetelle  v.  Ins.  Ck>.,  81  Mol 
App.  509;  Ashbrook  v.  Letcher,  41  Mo.  App. 
369;  Nichols  v.  Jones,  82  Mo.  App.  667.  Nor 
was  def CTdant  ai^  more  competent  to  testify 
to  the  consideration  of  the  deed,  or  as  to  the 


acts  of  performance  of  the  contract  under 
which  she  claims  the  consideration  was  other 
than  that  expressed  In  the  deed,  than  to  the 
contract  Itself.  Saetelle  v.  Ins.  Co.,  supra; 
Sltton  V.  Shipp,  65  Mo.  297;  Mulock  T.  Mu- 
lock,  166  Mo.  442,  67  S.  W.  122.  And  so  it 
has  been  ruled  that  the  disability  as  a  wit- 
ness of  one  of  the  original  parties  to  the 
contract  or  cause  of  action  in  Issue  and  on 
trial,  wha%  the  other  party  la  dead,  is  co- 
extensive with  every  action  where  such  In- 
strument or  cause  of  action  may  be  called  in 
question.  Chapman  v.  Dougherty,  87  Mo. 
617,  56  Am.  Rep.  469;  Meier  v.  Thieman,  90 
Mo.  433,  2  S.  W.  436;  Baker  v.  Reed,  162 
Mo.  355,  62  S.  W.  1001;  Davis  v.  Wood,  161 
Mo.  29,  61  S.  W.  696;  Patton  v.  Fox,  supra. 

Nor  do  we  think  the  court  erred  In  ex- 
cluding the  testimony  of  the  witnesses  Burke- 
holder  and  Curd,  In  substance  that  the  de- 
fendant's grantor  and  father  had  told  them 
the  object  and  purpose  he  had  in  view  In 
making  the  deed  to  the  defendant  Tucker 
V.  Tucker,  32  Mo.  464.  These  declarations 
of  the  father  of  defendant  were  not  against 
his  Interest  at  the  time  they  were  made,  but 
were  In  their  very  nature  self-serving.  We 
do  not  know  of  any  authority  that  gives 
countenance  to  the  notion  that  the  declara- 
tions of  a  grantor,  whether  living  or  dead, 
are  admissible  in  evidence  In  favor  of  a 
volunteer  or  a  fraudulent  grantee  to  show  a 
valuable  supporting  consideration,  where  the 
deed  itself  recites  the  consideration  to  be 
that  of  love  and  affection  and  a  mere  nom- 
inal money  consideration. 

The  plaintiff,  as  administrator  of  Welch, 
occupies  as  to  the  defendant  very  much  the 
position  of  a  creditor  of  her  grantor,  and  as 
between  the  plaintiff  as  a  creditor  of  defend- 
ant's grantor  and  the  defendant  claiming  ti- 
tle under  blm  to  the  property  sought  to  be 
charged  with  the  lien  It  certainly  cannot  be 
that  she  can  show  herself  a  bona  fide  pur- 
chaser for  value  by  the  self-serving  declara- 
tions of  ber  grantor,  no  difference  when 
made. 

Looking  at  all  the  facts  and  circumstances 
disclosed  by  the  evidence,  and  we  think  the 
trial  court  was  fully  Justified  in  finding  that 
the  defendant  was  not  a  bona  fide  purchaser 
for  value,  but  a  mere  volunteer,  in  whose 
hands  the  property  was  as  much  subject  to 
be  charged  with  the  lien  as  if  it  had  re- 
mained in  the  hands  of  her  father. 

The  amount  for  which  Brunson  recovered 
judgment  against  plaintiff  on  the  covenant 
of  warranty,  and  which  has  been  paid  by 
him,  was.  In  legal  effect,  the  measure  of  that 
part  of  the  consideration  for  the  conveyance 
by  Daniel  Welch  of  his  city  lots  to  Richard 
Burks  which  remains  unperformed  and  un- 
paid by  the  latter. 

We  think  the  decree  was  for  the  right  jfat- 
tff  and  staoiild  be  affirmed.  All  concur. 
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HEMLEY  T.  HARMON. 
(Court  of  Ap]>eali  at  Eansaa  City,  Uo.  Not. 
28,  1908.) 

CHA1-TBL  KORTQAOBS  —  TAUDITT  —  HORT> 

OAQOR'S  IN30LVENCT— AVOIDANCB  BT 
HIS  ADMINISTRATOR. 
1.  Where  a  chattel  mortgage  was  void  aa 
againat  the  creditorB  of  the  mortgagor  becatue 
It  was  not  recorded  in  the  proper  countjt  a&d 
the  mortgagor  died  insoivent  and  in  possession 
of  the  mortgaged  property,  his  administrator, 
being  a  trustee  for  bis  creditors,  had  the  right 
to  impeach  or  aToid  the  mortgage. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; P.  0.  Stepp,  Judge. 

Action  by  Russell  H.  Hemley,  administra- 
tor of  S.  H.  Bagley,  deceased,  against  Boni- 
fant  R.  Harmon.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed.  See 
91  Mo.  App.  22. 

O.  N.  Gibson,  for  appellant  Hall  &  Hall, 
for  respondent. 

BROADDUS,  J.  This  case  vaa  formerly 
In  this  court  See  Bagley  t.  Harmon.  91 
Mo.  App.  22.  On  the  former  hearing  It  waa 
reversed  and  remanded,  since  when  the  pres- 
ent plalntlfT  was  substituted  for  that  of 
Bagley,  the  former  administrator.  The  evi- 
dence is  somewhat  different  from  what  It 
was  on  the  former  trlaL  It  appears  that 
8.  H.  Bagley  was  a  resident  of  the  city  of 
Itenton,  In  Grundy  county,  Mo.,  for  several 
yeara  prior  to  his  death,  and  was  engaged 
In  running  and  operating  a  harness  store^ 
and  In  making,  buying,  and  selling  harness 
and  other  merchandise  usually  connected 
therewith.  About  the  10th  of  July,  1900, 
he  moved  his  stocic  from  Trenton  to  Gllman 
City,  in  Harrison  county,  Mo.,  and  purchased 
a  stock  of  harness  from  one  Wm.  Dorney, 
and  added  It  to  the  stock  moved  from  Tren- 
ton. On  the  10th  of  July,  1900,  be  gave 
Dorney  a  chattel  mortgage  on  the  stock  to 
secure  a  note  of  f436.S0,  due  January  1st 
after  date.  While  said  Bagley  continued  to 
run  and  operate  said  business  In  Gilman  City 
from  that  time  until  his  death,  October  IS, 
1900,  he  resided  In  Trenton,  Grundy  coun- 
ty. Ma,  as  shown  by  the  testimony  and  the 
achnisslons  contained  in  defendant's  answer 
and  made  on  the  trial.  Instead  of  causing 
sold  mortgage  to  be  recorded  in  Grundy 
county,  the  county  in  which  Bagley,  the 
mortgagor,  resided,  as  required  by  law,  said 
Dorney  caused  said  mortgage  to  be  recorded 
In  Harrison  county.  Mo.,  on  the  Ist  day  of 
August,  1900.  He  had  It  recorded  in  Grundy 
county.  Mo.,  on  the  30th  day  of  November, 
1000,  six  weeks  after  the  death  of  Mr.  Bag- 
ley,  the  mortgagor,  and  after  letters  had 
been  granted  upon  bis  estate,  the  property 
had  been  inventoried,  appraised,  and  sold  to 
appellant  After  her  appointment  the  ad- 
minlstratrlx  took  possession  of  the  mort 
gaged  property,  and  by  ord^  of  the  probate 
court  opened  up  and  ran  the  harness  store 
eov^ed  by  the  mortgage,  and  sold  at  retail 


until  the 


day  of  November,  1900^ 


when  she  sold  the  stock  to  appellant  ttx 
72^  cents  on  tiio  appraised  value,  and  the 
tools  at  SO  ptt  cent  of  appraised  value.  T. 
F,  Fnlkenon,  as  a  friend,  advised  and  a»- 
slsted  the  administratrix  In  maklng^  the 
trade,  and  some  time  during  the  negotia- 
tions  be  learned  of  the  morti^ige  on  the 
goods,  but  was  not  present  at  the  time  the 
trade  was  closed.  The  negotiations  com- 
menced at  Trenton,  at  which  time  Fnlkrason 
called  plalntlfl  to  his  office.  The  parties  dis- 
agreed about  the  assignment  of  Insarance 
on  the  stock,  snd  appellant  went  hom&  Two 
or  three  days  aftw  this  the  administratrix 
went  to  Gllman  City  and  closed  the  trade 
with  him  at  the  price  named.  In  a  day  or 
two  FuUcerson  and  one  Mr.  Powell  went  over 
to  Gllman  City  with  plalntllE  to  Invoice  the 
goods  and  cmnplete  the  trade.  A£t»  appel- 
lant had  satisfied  himself  as  to  tiie  Invoice 
of  the  goods  previomdy  tafcra  by  the  ad- 
ministratrix, they  figured  up  the  amount, 
appellant  took  possession  of  the  property,  and 
they  went  to  the  hank  to  get  ISio  money. 
The  stat^nent  of  facts  thus  far  Is  iwactical- 
ly  agreed  to  be  correct 

The  evidence  ^  Mrs.  Bagley,  the  admin- 
istratrix, tended  to  show  that  thare  was 
nothing  said  to  her  about  the  said  mortgage 
at  or  prior  to  the  time  trf  the  sale  and 
transfer  of  the  goods  to  tike  defendant;  that 
when  she  went  to  the  bank  to  receive  the 
purchase  price  defendant,  for  the  first  time, 
proposed  to  deduct  from  the  same  the 
amount  of  said  mortgage;  tiiat  she  refused 
to  do  so  without  liutructions  from  her  at- 
torn^, who  later  told  her  not  ta  allow  the 
credit  On  the  other  hand,  defendant's  tes- 
timony was  to  the  effect  that  he  was  to 
take  the  property  free  of  the  mortgage  debt 
It  Is  agreed,  however,  that  defendant  took 
possession  of  the  goods  and  dlq>osed  of  them 
In  the,  usual  course  of  trade. 

There  was  a  trial  before  a  Jury,  which 
resulted  In  a  verdict  for  the  plaintiff. 

The  issue  raised  on  lasbuctlons  by  the 
respective  sides  was  whether  the  property 
was  sold  by  Mrs.  Bagley,  the  administra- 
trix, to  defendant  for  a  certain  cash  pricey 
without  giving  oedlt  for  the  amount  oi  said 
mortgage,  or  for  such  price  less  a  credit  of 
said  amount '  And  the  defendant  by  one 
other  instruction  asked  the  court  to  say  to 
the  Jury  that  **the  plaintiff  in  this  case  rep- 
resents S.  H.  Bagl^,  deceased,  and  is  bound 
by  his  contracts,  and  will  not  be  permitted 
In  law  to  Impeach  m  avoid  the  chattel  mort- 
gage In  question,  because  It  was  void  as  to 
creditors,  or  because  it  was  recorded  In  tiie 
wrong  county,  and  the  fact  If  It  be  a  tact, 
that  the  estate  of  said  S.  H.  Bagley  Is  hi- 
solvmt,  gives  the  said  Mary  Bagley  or  the 
plalntlfl  In  this  case  no  right  to  Impeach  <x 
avoid  said  chattri  mortgage."  This  the 
court  refused. 

No  particular  objection  can  be  taken  as  to 
I  any  of  the  other  instructions  given,  vMdi 
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leaTM  for  <rar  conslderBtlon  alone  tiie  pro- 
priety of  the  action  of  tbe  court  in  refusing 
to  give  the  one  mentioned.  The  question  la 
presented  bj  this  Instruction  of  tbe  rlgbt  of 
an  administrator  to  Impeacb  tbe  ralldity  of 
a  chattel  mortgage  executed  hj  his  lutes- 
tate.  It  seems  that  under  certain  dicum- 
stances  be  may  do  so.  In  Hugbes  t.  Mene- 
fee,  29  Mo.  App.  192,  tbe  deceased  bad 
agreed  for  a  consideration  to  execute  a 
chattel  mortgage  on  certain  pttsonal  prop- 
erty of  wblcb  he  died  seised  and  which  went 
Into  tbe  [Kwsesslon  of  his  administrator. 
The  salt  was  to  conqwl  the  administrator  to 
execute  the  agreement  made  by  tbe  deceased. 
The  court  held  that  "while,  ordinarily,  the 
administrators  are  the  representatives  of  the 
deceased,  tlwy  are  also  trustees  for  tbe  cred- 
itors of  tbe  estate  of  the  deceased;  and  in 
case  of  a  contest  between  tbe  general  credit- 
ors and  one  asserting  a  particular  claim,  as 
here,  they  may  be  said  to  represent  the  gen-  ; 
eral  creditors.  Especially  is  this  so  when  I 
tbe  estate  is  insolvent"  It  was  decided 
that  tbe  administrator  could  defend  on  be- 
half of  plaintiff,  Hughes,  who  was  asserting 
tbe  tight  to  have  an  unrecorded  agreement 
for  a  mortgage  enforced,  and  that  "a  regu- 
lar written  mortgage,  duly  acknowledged, 
but  not  recorded,  Is  void,  «  •  •  When 
possession  is  not  delivered  there  can  be  no 
valid  chattel  mortgage  in  this  state,  as 
against  creditors,  unless  it  be  executed,  ac- 
knowledged, and  recorded."  See  Riddle  v. 
Norrla,  46  Mo.  App.  612,  whax  the  same  rule 
of  law  Is  repeated.  | 
We  find  no.  other  cases  to  the  same  im-  | 
port  in  this  state.  The  case  of  Hughes  v. 
Menefee  Is  in  accord  with  tbe  decision  in 
KUbourne  v.  E^y,  29  Ohio  St.  264,  23  Am. 
Hep.  741,  where  it  was  held  that  "when  a 
<^ttel  mortgage  Is  declared  void  by  statute 
'98  against  tbe  creditors  of  tbe  mortgagor,'  ! 
and  -the  mortgagor  dies  in  possession  of  tbe 
mortgaged  [^perty,  leaving  an  Insolvent  es- 
tate, such  pn^r^  becomes  assets  in  tbe 
bandB  of  the  executor  or  administrator  of 
the  mortgagor,  whose  duty,  as  well  as  right, 
it  is  to  defend  his  possession  against  tbe 
claim  of  tbe  mortgagee,  notwithstanding 
such  mortgage  was  valid  as  against  tbe 
mortgagor."  The  appellant  tias  cited  us  to 
Jacobl  V.  Jacobl,  101  Mo.  S07,  14  S.  W.  736. 
Riddle  V.  Norris,  46  Mo.  App.  512,  and  kin- 
dred cases,  to  support  bis  theory  of  tbe  j 
case.  But  these  cases  refer  to  tbe  rights  and 
duties  of  assignees.  An  assignee  repre- 
sents the  assignor,  and  not  tbe  creditor.  In 
the  two  cases  named  it  was  held  that  he 
could  not  defend  against  the  mortgage  of  bis 
assignor  on  tbe  ground  that  It  was  fraudu- 
lent as  to  creditors  for  tbe  reason  given. 
Bat  the  antborlties  are  to  tbe  effect  tiiat  tbe 
administrator  or  executor  is  the  trustee  of 
ttie  creditors  of  tbe  estate  they  are  admin- 
istering. Hugbes  V,  Menefee,  supra; 
Story's  Eq.  H  125&«8-00.  And  an  adminis- 
tmtor  or  iKecntor,  as  laeh  trustee,  Is  In  duty 


bound  to  defend  the  estate  In  bis  bands,  it 
being  Insolvent,  against  the  claim  of  a  mort- 
gagee under  a  fraudulent  mortgage. 

Other  errors  are  alleged  to  have  occurred 
during  tbe  trial,  but  tbey  do  not  appear  to 
have  been  of  sufflcient  Importance  to  have 
changed  tbe  result,  and  for  that  reason  will 
not  be  considered.  The  court  was  right  in 
refusing  tbe  instruction  asked.  For  tbe  rea- 
sons given,  the  cauM  la  affirmed.  All  con- 
cur. 


BARBER  ASPHALT  PAV.  CO.  T.  MBSBR- 
VET  et  al. 

(Court  of  Appeals  at  Kansas  City,  Uo.  Nov. 
23,  1908.) 

gPBOiAL  TAX  Bnxs^Lncrr ATioNa-orrr 

CHARTER. 

1.  Kansas  City  Charter,  art.  9,  i  28,  provides 
that  special  tax  bills  shall  be  made  payable 
hi  four  installmentB,  and  shall  be  payable  and 
collectible,  the  first  on  May  31st  next  after  date 
of  Issue  of  tbe  tax  bill,  tbe  second  in  oae  year, 
tbe  third  Id  two  years,  and  the  fourth  in  three 

J 'ears  after  the  first  installment  is  due  and  col- 
ectible,  as  above  mentioned ;  and  when  any  In- 
BUllment  becomes  due  and  collectible  as  there- 
in provided  interest  thereon  and  on  all  unpaid 
InstaUments  shall  be  due  and  collectible  to  that 
date;  and  If  any  installment  or  Interest  there- 
on is  not  paid  when  due,  all  the  remaining  in- 
stallments, with  interest,  shall  immediately  be- 
come due  and  payable;  and  tbe  lien  of  all  tax 
bills  shall  continue  for  a  year  after  the  last  lu- 
stallment  specified  therein  shall  have  become 
due  and  payable;  and  no  default  in  the  pay- 
ment of  any  previous  installment  shall  operate 
to  diminish  the  period  during  wUch  such  lien 
shall  coDtinne.  Hdd,  tbe  lien  of  a  tax  bill  for 
all  its  installments  contlnnes  for  a  year  after 
the  last  installment  becomes  dne  on  its  face, 
though  it  became  due  earlier  because  of  de- 
fault in  payment  of  the  other  installments. 

Appeal  from  Olrcult  Court,  Jackson  Oonm- 
ty;  James  Gibson,  Judge. 

Suit  by  the  Berber  Asphalt  Paving  Com- 
pany against  Bessie  M.  Meservey  and  others. 
.TudgmMit  tor  defendants.  Plaintiff  appeals. 
Revmed. 

Scarrltt,  Orlffith  ft  Jones,  for  appellant 
Meservey,  Pierce  ft  German,  for  respondents. 

SMITEC,  P.  J.  This  is  a  suit  on  certain 
special  tax  bills,  which  was  begun  on  May 
29,  1900.  Tbe  date  of  the  tax  bills  was  De- 
cember 17,  1895.  On  May  31,  1806,  the  first 
installment  became  due;  also  the  interest  tm 
the  second,  third,  and  fourth;  and  were  paid. 
On  May  31,  1897,  the  second  installment  be- 
came due;  also  Interest  on  the  third  and 
fourth;  and  were  paid.  On  May  31,  1898, 
tbe  third  installment  became  due;  also  In- 
terest on  tbe  fourth.  On  May  31,  1899,  tbe 
fourth  installment,  according  to  its  terms,  be- 
came due.  Neither  of  tbe  latter  was  paid. 
The  petition  was  in  four  counts,  one  of  which 
is  based  upon  each  of  the  two  unpaid  in- 
stallments of  the  two  tax  bills.  The  de- 
fendants demurred  to  each  count  of  the  pe- 
tition for  tbe  leasona,  first,  that  they  several- 
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ly  did  not  state  facts  sufficient  to  conatltate 
a  canse  of  actloD;  second,  that  the  allega- 
tions In  each  show  that  the  Hen  of  the  tax 
bills  had  expired  prior  to  the  commencement 
of  the  suit  This  demurrer  was  sustained 
by  the  trial  court  and,  plaintiff  declining  to 
plead  further,  judgment  was  rendered  on 
each  count  of  the  petition  In  favor  of  the 
defendants.  From  that  Judgment  plaintiff 
has  appealed. 

The  question  thus  presented  for  decision 
Is  whether  or  not  a  suit,  as  here,  to  enforce 
the  lien  of  an  installment  tax  bill,  which 
was  begun  within  one  year  after  the  date  of 
the  maturity  of  the  last  installment,  as  there- 
in recited,  was  seasonably  begun.  It  Is  sug- 
gested that  Its  decision  must  be  dominated 
and  controlled  by  that  In  Bumes  r.  Balling- 
er,  76  Mo.  App.  58.  ^he  question  passed  up- 
on In  that  case  arose  under  the  provisions  of 
the  statute  relating  to  cities  of  the  second 
class  (article  3,  c.  30^  Rev.  St  18SG).  In  one  of 
the  sections  thereof  (section  1405)  It  was  ex- 
pressly provided  that  "the  owner  of  any  lot 
or  parcel  of  ground  fronting  on  such  street 
shall  within  ten  days  after  the  letting  of 
the  contract  for  such  woi*  notify  the  city 
engineer  in  writing  that  he  desires  to  pay 
for  such  work  In  five  annual  payments,  then 
the  city  engineer  shall  make  out  five  special 
tax  bills  for  each  one-flfth  part  of  the  cost 
of  such  work,  bearing  Interest  as  aforesaid, 
which  rate  shall  be  fixed  In  each  case  by 
ordinance— each  payment  to  bear  not  to  ex- 
ceed ten  per  cent.  Interest  from  the  date  of 
Issue  to  date  of  payment,  which  rate  sbnll 
be  Axed  by  ordinance— said  Interest  paynble  ; 
semi-annually  on  the  first  days  of  February  i 
and  July  of  each  year  at  the  office  of  the  j 
city  treasurer;  and  If  default  Is  made  In  the  | 
payment  of  the  Interest  due  on  either  of  said 
days  then  the  principal  and  interest  due  on 
such  special  tax  bills  shall  became  due  and 
payable  and  may  be  collected  as  provided 
In  section  1407,"  which  provides  that  "every 
such  tax  bill  shall  be  a  lien  on  the  property 
therein  described,  against  which  the  same 
may  be  Issued  on  the  date  of  the  receipt  of 
the  city  engineer  therefor,  and  such  Hen 
shall  continue  two  years  after  the  maturity 
thereof  but  no  longer,  unless  suit  be  brought 
to  collect  same,"  etc.  In  the  case  Just  re- 
ferred to  (Bumes  v.  BalUnger)  there  had 
been  five  special  tax  bills  Issued  under  said 
section  1405,  and  dated  December  7,  1802. 
Default  was  made  In  the  second,  which  was  ; 
due  and  payable  on  July  1,  18^,  and  this  ; 
had  the  effect  under  the  statute,  to  make 
due  and  payable,  as  of  that  date,  the  three 
others,  though,  according  to  the  terms  there- 
of, they  became  due  and  payable  later  on. 
The  suit  on  all  Of  the  tax  bills  was  not  be- 
gim  until  more  than  two  years  after  the  de- 
fault on  that  becoming  due  and  payable  on  : 
July  1,  1893.  It  was  held  that  since  there 
had  been  a  default  In  payment  of  Interest  ! 
on  all  the  tax  bills  more  than  two  years  be-  ' 
fore  the  nilt  was  brought  on  them,  they  had  ' 


all  become  due  more  than  two  years  before 
that  event  and  were  therefore  then  barred. 

But  the  statute  Influencing  that  decision  Is 
to  be  distinguished  from  the  charter  provis- 
ion under  which  the  tax  bill  sued  on  in  this 
case  was  issued,  and  for  that  reason  we  do 
not  think  that  decision  should  be  accepted 
as  a  guiding  precedent  In  this.  The  tax  bills 
here  were  Issued  under  the  provision  of  sec- 
tion 23,  art  9,  of  the  charter,  which  Is  as 
follows:  "The  common  council  may  by  or- 
dinance provide  that  special  tax  bills 
*  *  *  shall  be  made  payable  In  four  equal 
Installments,  and  such  tax  bills  when  Issued, 
shall  be  payable  and  collectible  as  follows: 
The  first  installment  shall  become  dne  and 
collectible  on  the  3lst  day  of  May  (following 
or  the  second  following  the  date  of  Issue  of 
the  tax  bills),  •  *  •  the  second  Install- 
ment shall  become  due  and  collectible  In  one 
year,  the  third  Installment  In  two  years,  and 
the  fourth  Installment  in  three  years  after 
the  first  Installment  is  dne  and  collectible, 
as  above  mentioned.  *  •  •  Such  tax  hills. 
Including  each  Installment  thereof.  If  not  paid 
in  full  before  the  expiration  of  30  days  from 
the  date  of  Issue  thereof,  shall  bear  lnt?re*«t 
from  the  date  of  issue  at  the  rate  of  seven 
per  cent  per  annum,  and  when  any  Install- 
ment becomes  due  and  collectible  as  herein 
provided,  Interest  thereon  and  all  unpaid 
Installments  shall  be  due  and  collectible  to 
that  date.  If  any  Installment  of  any  sndi 
tax  bills  or  interest  tbereon  be  not  paid  when 
due,  then  all  the  remaining  Installments  shall 
immediately  become  due  and  collectible,  to- 
gether with  Interest  thereon  at  the  rate  of 
ten  per  cent  per  annum  from  the  date  of 
the  Issue  of  such  tax  bills,  less  the  sum  of 
any  Interest  that  may  have  already  been 
paid  on  said  Installments.  Suits  may  be 
brought  to  enforce  the  payment  of  such  tax 
bills  or  any  Installment  or  Installments  there- 
of, vrlth  all  Interest  thereon,  In  the  manner 
herein  provided  for  the  bringing  of  suits  on 
other  tax  bills.  *  •  •  The  lien  of  all  tax 
bills  Issued  under  this  section  shall  continue 
for  a  period  of  one  year  after  the  last  in- 
stallments specified  therein  shall  have  be- 
come due  and  payable  and  no  longer,  unless 
within  such  year  suit  shall  have  been  Insti- 
tuted to  collect  such  tax  bill  and  notice  of 
the  bringing  of  such  suit  shall  have  been 
filed  with  the  city  treasurer,  In  which  case 
the  lien  of  such  tax  bill  shall  continue  until 
the  termination  of  such  suit  and  until  the 
sale  of  the  property  under  execution  oa  the 
Judgment  establishing  the  same;  and  no  de- 
fault In  the  payment  of  any  previous  Install- 
ment shall  operate  to  diminish  the  period 
during  which  such  Hen  shall  continue.  Sudi 
tax  bills  and  liens  thereof  shall  be  assignable 
and  shall  be  of  the  same  force  and  effect 
and  suits  may  be  brought  thereon  In  the 
same  manner  as  other  tax  bills  Issued  by  tUs 
city,  and  all  other  provisions  relating  to  spe- 
cial tax  bills  issued  pursuant  to  the  author- 
ity given  In  this  article  shall  apply  to  ttwK 
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tesned  under  tlili  section,  excepting  so  far 
only  as  the  other  provisions  of  this  article  con- 
flict with  those  contained  In  this  section."  It 
will  be  observed  that  the  foregoing  charter 
provision  antborlses  the  issue  of  not  five 
distinct  tax  bills,  as  the  statute  does,  but 
only  a  single  tax  bill,  to  be  payable  In  four 
annual  lastallments;  and  that  It  also  pro- 
vldes  that,  If  de&nlt  shall  be  made  in  the 
payment  of  the  first,  second,  or  third,  or  the 
interest  thereon,  that  the  effect  of  that  de- 
fault shall  be  to  make  due  and  collectible 
(payable)  any  Installment  which  by  Its  terms 
Is  to  subsequently  become  due  and  collecti- 
ble, and  that  the  lien  shall  continue  for  a 
period  of  one  year  after  the  last  Installment 
of  It-— the  tax  bill— shall  become  due  and  pay- 
able, and  no  longer.  Under  the  statute  the 
Hen  continues  tor  two  years  "after  the  ma- 
turity of  the  tax  bills,"  no  difference  when 
that  is;  but  under  the  charter  It— the  Hen- 
continues  for  a  period  of  one  year  a.tter  the 
last  installment  specified  In  the  tax  bill  shall 
become  due.  To  hold  that  the  accidental 
drenmstances  of  a  d^nlt  by  the  abutting 
lot  owner  in  the  payment  of  the  first,  second, 
or  third  Installment  shall  have  the  operative 
effect  to  start  the  running  of  the  statutory 
period  of  limitation  from  that  point,  would 
be  to  adopt  a  construction  that  would  nulli- 
fy  and  abrogate  that  part  of  the  said  charter 
which  expressly  declares  that  It  shall  contin- 
ue tor  a  period  one  year  after  the  last  In- 
stallment shall  become  due  and  collectlbte, 
or,  which  Is  the  same  thing,  that  It  shall 
continue  for  one  year  after  the  last  Install- 
ment shall  by  Its  terms  become  due  and  col- 
lectible. If  the  freeholders  had  intended  to 
provide  that  the  one-year  period  should  be- 
gin to  run  from  the  date  of  the  accident  of  a 
default  In  the  payment  of  any  one  of  the 
Installments  except  the  last,  then  tbey  sure- 
ly would  not  have  declared,  as  they  did, 
that  It— the  period— should  continue  for  one 
year  after  the  last  Installment  of  the  tax 
bill  should  become  due  and  collectible.  Their 
erpresslon  would  have  been  different  from 
that  employed  by  thm  In  the  section  of  thB 
charter  quoted. 

There  is  no  rule  of  construction  with  which 
we  are  acquainted  that  would  Justify  us  In 
concluding  that  It  was  the  Intention  of  the 
freeboldras  to  declare  by  the  language  em- 
ployed In  that  section  that  the  Hen  of  the  tax 
bill  should  continue  for  the  period  of  one 
year  after  the  last  Installment  of  It  became 
due  according  to  its  terms  only  where  the 
prior  Installments  were  all  paid  In  the  order 
they  became  due  and  collectible,  or  that  the 
period  of  limitation  should,  by  the  accident 
of  a  default  In  the  payment  of  any  prior  In- 
stallment, be  made  to  begin  and  end  at  an 
earlier  date.  This  charter  provision  has  been 
In  force  for  more  than  10  years,  and  under  it 
many  thousands  of  special  tax  bills  have 
been  issued  for  street  Improvements  In  the 
payment  of  which  default  has  been  made,  and 
Cor  Ihe  osuCorcement  of  the  lien  tbm«of  vari- 


ous suits  have  been  brought,  and  In  the  de< 
fense  of  which  the  abutting  lot  owners  em- 
ployed many  of  the  ablest  and  most  learned 
lawyers  in  tiie  western  part  of  the  state,  who 
interposed  every  defense — every  objection 
that  the  resources  of  their  combined  genius 
could  evolve  or  suggest- in  that  behalf;  but 
the  construction  here  contended  for  was  nev- 
er thought  of  or  Invoked  by  any  of  them  in 
any  case,  so  far  as  we  can  discover,  but  the 
distinction  was  left  to  be  accorded  to  the 
very  able  and  Ingenious  counsel  for  the  de- 
fendant—late as  he  is  In  the  field— to  urge  It 
for  the  first  time  in  this  case.  So  far  as  we 
know,  for  a  period  exceeding  two  Roman  lus- 
trums It  has  been  the  accepted  construction 
of  said  charter  provision  by  lawyers  and 
lalty  that  the  Hen  of  a  tax  bill  issued  under  it 
continued  for  a  period  of  one  year  after  the 
last  installment  thereof  became  due  accord- 
ing to  the  terma  of  that  Installment  No 
doubt  if  the  construction  contended  for  by 
defendant  and  adopted  by  the  trial  court  be 
approved  by  us,  many  owners  of  defaulted 
tax  bills  will  find  out  for  the  first  time  that 
they  have  slept  on  th^  rights,  and  that  the 
Hen  of  their  tax  bills  has  expired  by  the  lapse 
of  time,  and  that  what  they  have  been  led  to 
believe  a  valuable  security  had  perished.  Un- 
der the  construction  that  the  lien  of  the  tax 
bill  continues  for  the  period  of  one  year  aft- 
&:  the  last  installment  thereof  becomes  due 
according  to  the  terms  thereof— a  construc- 
tion hitherto  unquestioned— we  have  the  right 
to  assume  that  thousands  of  dollars  have 
been  and  are  invested  In  such  tax  bUls,  which 
the  holders,  after  default  In  the  payment  of 
the  Installments  or  the  Interest  thereon,  bave, 
in  fancied  security,  refrained  from  suing  un- 
til the  time  for  doing  so,  under  defendant's 
construction,  has  passed.  The  construction 
adopted  by  the  trial  court  would,  In  Its  ef- 
fect, be  most  mischievous  In  its  consequen- 
ces. It  could  not  benefit  either  the  property 
owner  or  the  contractor  making  the  improve- 
ment; nor,  Indeed,  any  one.  The  general  un- 
derstanding of  the  law,  and  the  constant 
practice  under  It  for  so  long  a  period  as  here, 
unquestioned  by  public  or  private  action,  is 
persuasive  evidence  of  the  true  meaning. 
Venable  v.  Railway,  112  Mo.,  loc.  dt  128.  20 
S.  W.  493, 18  L.  R.  A.  66;  Sedgwick  on  Oonst 
&  Stat  Law,  213.  It  Is  asserted,  and  not  dis- 
puted, that  It  has  been  the  common  opinion 
of  the  members  of  the  legal  profession  who 
have  heretofore  had  occasion  to  construe  the 
said  charter  provisions,  that  the  Hen  therein 
provided  continued  for  one  year  from  the 
date  the  last  Installment  of  the  tax  bill  be- 
came due  according  to  Its  express  terms,  and 
this  Is  at  least  good  evidence  of  what  the  law 
Is.   "Optlmus  legum  Interpres  consuetudo." 

We  conclude  that  a  reasonable  and  practi- 
cal construction  of  the  said  charter  provision 
requires  us  to  bold  that  the  Hen  of  a  special 
tax  bill  issued  und^  it  continues  for  one 
year  from  the  date  the  last  InstallmeDt  be- 
comes due  according  ta  the  terms  therein  ez- 
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pressed,  and  from  tbte  It  results  fiiat  tbe  mo* 
tion  of  the  trial  court  in  sustaining  the  de- 
murrer was  an  error  fbr  wblcb  tbe  Judgment 
must  be  reversed,  and  the  cause  remanded. 

BROADDUS.  J.  (concnxTlng).  Afl  this  case 
bas  be^  sulHclently  stated  in  the  separate 
opinions  of  Judges  SMITH  and  ELLISON,  I 
shall  therefore  only  briefly  state  mj  coocla- 
vions  of  the  law  which  governs  tbe  question  at 
Issue.  Under  tbe  first  clause  of  section  23, 
"such  tax  bills  wlien  issued  shall  be  payable 
and  collectible  as  follows:  The  first  install- 
ment shall  become  due  and  collectible  on  the 
Slst  day  of  May  next  succeeding  the  date  of 
Issne  of  tbe  tax  bills,  provided,"  etc.;  **tbe 
second  Installment  shall  become  vaA  col- 
lectible in  one  year;  tbe  third  Installment  In 
two  years;  and  the  fourth  installment  In 
three  years  after  the  first  installmmt  la  due 
and  collectible,  as  above  mentUmed."  The 
fourth  clause,  which  is  general  in  its  nature. 
Is  that  "the  lien  of  all  tax  bills  issued  under 
this  section  shall  contbrae  for  a  period  of  one 
year  after  tbe  last  Installment  specified  there- 
in shall  have  become  due  and  payable  and  no 
longer."  The  fifth  clause,  "and  no  default 
in  the  payment  of  any  previous  installment 
tfnll  <^rate  to  diminltdi  tbe  period  during 
whlcb  such  lien  shall  continue."  Tbe  oontoi- 
tion  arises  out  of  the  proper  construction  of 
this  clause.  Under  clause  8,  the  last  install- 
ment becomes  due  and  collectible  lyxm  de- 
fault in  the  payment  of  a  previous  bastaU- 
ment;  but  no  reference  is  made  as  to  tbe  lien 
of  the  tax  biU  itself.  It  seems  to  me  that  tbe 
language  means  just  what  it  says:  that  the 
ilea  "shall  continue  fbr  a  period  of  one  year 
after  tbe  last  installment  specified  therein 
shall  become  due  and  payatde,  and  no  lonr 
ger";  that  is,  the  lien  of  tbe  tax  bill  shall 
contiaue  tm  one  year,  not  after  tbe  last  in- 
stallment may  become  due  by  reason  of  de- 
fault In  tbe  payment  of  a  prior  installment, 
but  after  the  last  specified  installment  ahall 
have  become  due  by  the  terms  of  the  tax  bill 
Itself.  The  languid  that  no  previous  de- 
fault "shall  operate  to  diminish  the  period 
during  which  the  lien  shall  continue"  refos 
to  what  Uen?  Certainly  the  lien  of  the  tax 
bill,  and  not  merely  the  lien  of  the  last  lit- 
BtaUment  To  hold  tliat  It  refers  alone  to 
tbe  lien  of  the  last  insteUment  would  do  vio- 
letace  to  the  plain  language  of  the  clause,  and, 
in  my  opinion,  to  the  Intent  of  the  lawmakers. 

For  these  reasons  I  think  the  cause  should 
be  reversed. 

SLLISON,  J.  (concuzTlng).  The  charter 
provisions  involved  are  found  in  sectifm  28 
of  article  8  of  the  Charter  of  Kansas  City. 
The  section  Is  lengthy,  and  for  omvenlence 
In  argumoit  bas  been  very  pri^rly  abridged 
by  the  respective  counsel.  8o  far  as  is  nec- 
essary for  a  omstruction  of  the  section  as 
applicable  to  this  case,  we  need  only  notice 
five  clauses,  which  we  dedgnate  as  first,  sec- 
ond, third,  fourth,  and  fifth:  First  "Such 


tax  blUs  when  issued  shall  be  payable  and 
collectible  aa  follows:  The  first  InstaUmrat 
shall  become  due  and  collective  on  the  Slat 
day  of  May  next  succeeding  the  date  of  Issue 
of  the  tax  bills,  provided,  that  if  such  period 
Is  less  than  thirty  days  after  tbe  issne  of  the 
tax  billB,  then  the  first  installment  shall  be- 
come due  and  coll^tible  on  the  Slst  day  ot 
May  of  t^e  next  year;  tbe  second  Installment 
shall  become  due  and  coUectiUe  in  one  year; 
the  third  Installment  in  two  years,  and  tbe 
fourth  Installmoit  In  three  years  after  tbe 
first  installment  Is  due  and  collectible,  aa 
above  mentioned."  Second.  "When  any  In- 
stallment becomes  due  and  collectible,  as 
herein  provided,  interest  thereon  and  on  all 
unpaid  installments  shall  be  due  and  collecti- 
ble to  that  date."  Third.  "If  any  inataUment 
of  such  tax  bills  or  Interest  thereon  be  not 
paid  when  due,  then  all  the  remaining  Install- 
meute  shall  Immediately  become  due  and  col- 
lectible." Fourth.  "The  Uen  of  an  tax  bUls 
issued  under  this  sectioq  shall  continue  for  a 
period  of  one  year  aftw  the  last  imttallment 
specified  tha«ln  shall  have  become  due  and 
payable,  and  no  longGC."  Fifth.  "And  no  de- 
fault in  the  payment  of  any  previous  install- 
ment shall  operate  to  rtitniw^ah  the  period 
during  which  such  Usn  shall  contlnns."  The 
principal  and  interest  of  tlie  third  Installment 
and  the  interest  for  tbe  third  year  on  the 
fourth  installment  were  defaulted  more  than 
a  year  before  this  acticnt  was  brought,  but 
the  prlncbul  of  the  fourth  InsteUment  was 
defaulted  within  less  than  a  year  of  infnglnB 
the  action.  Defmdant  contends  that  the  de- 
fault of  the  third  year's  intorest  of  tiie  fourtb 
or  last  insteUment  caused  it  to  become  due. 
and  that,  more  than  a  year  having  elapsed 
before  bringing  snlt,  the  Uw  of  botii  the 
tidrd  and  fourth  insteUmente  is  barred.  I 
think  not  The  second  clause  of  the  section 
of  the  charter  provides  that  when  an  instelK 
ment  becomes  due  tbe  intwest  tliereon  and 
on  each  of  the  other  Installments  shall  also 
be  due,  but  no  penalty  is  added  for  nonpay- 
ment of  such  Interest  But  the  third  clause 
does  provlte  a  penalty,  via^  that,  if  any  In- 
stallment and  tbe  interest  on  such  insteU- 
ment shall  not  be  paid  when  due,  then  aU  the 
ranaining  Installmente  wiU  become  due.  The 
InsteUmente  are  not  made  to  become  due  be- 
fore the  time  specified  on  their  tftce  by  a  de- 
fault of  tbe  annual  interest  on  any  InsteU- 
ment which  la  itself  not  due  on  Ite  face. 
There  may  be  a  default  in  payment  of  the 
annual  interest  on  installments  not  due,  and 
It  win  not  affect  tiiem.  Tbe  only  defftult  of 
interest  which  wUl  alter  the  f&ce  of  such  fu- 
ture InsteUmente  Is  a  default  In  tbe  paymoit 
of  the  principal  or  interest  of  an  liutallment 
which  baa  become  du^  for  so  the  charter 
reads.  The  third  clause  of  the  charter  ma- 
tures all  the  remaining  InstaUmente  on  a  de- 
fault of  one  for  the  purpoae  of  ooUecttng  the 
tax  bUl.  If  the  holder  so  electa.  But  under 
the  fourth  and  flfCh  dauses,  if  be  does  not 
so  elect,  the  lien  of  tbe  tax  bUl  continues  fbr 
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a  year  aftw  tbe  last  Installment  becomes  dne, 
noaffected  by  a  default  in  any  of  tbe  In- 
stallments due  prerlons  to  tbe  last  one;  that 
Is  to  say,  sball  become  dne  on  Its  face. 

I  concur  ia  rerersing  tbe  judgment  and  re- 
aiaudlng  tbe  came. 


MEISCH  T.  BIPPT.* 
(Court  of  Appeals  at  St.  LooiB,  Mo.   Nor.  17, 
1903.) 

BRBACH  OP  UARRIAOB  PROHISE-VBRDICT— 
DI8QUALIPICATI0N  OP  JUROR— PROOF— NBW 
TRIAIr- NSWLT  DISOOVERBD  EVIDBNCB. 

1.  Statements  of  a  juror  tbat  be  bad  formed 
an  opinion  before  trial,  contrary  to  his  answer 
to  questions  on  the  voir  dire  examination,  can- 
not be  proved,  to  show  his  disQaalification  and 
impeach  the  verdict,  either  by  other  membm 
of  the  jury  or  persons  who  took  no  part  in  the 
trial. 

2.  Affidarlts  of  witnesses  unknown  and  not 
discoTerable  by  tbe  exercise  of  dne  diligence  at 
the  time  of  trial  of  an  action  for  breach  of  mar- 
riage contract,  detailiug  facts  which,  if  estab- 
lished at  the  trial,  would  show  that  no  contract 
of  marriage  was  erer  entered  into,  tboagh  the 
affldarfts  of  such  witnesses  are  danled  oj  affl- 
davit  of  plaintiff,  entitle  defendant  to  a  new 
trial. 

Appeal  from  St.  Lonto  Circuit  Court;  D. 
D.  Flsber,  Judge. 

Action  by  Amanda  Meiecb  against  Jos^h 
BL  Slppy.  From  an  order  granting  a  new 
trial,  piaJntifl  appeals.  Affirmed. 

Jobnson,  Honta,  Marlatt  &  Hawes,  for  ap- 
pellant   F.  A.  O.  McManofl,  for  respondent  j 

BLAND,  P.  J.   The  suit  was  to  recover 
damages  for  an  alleged  breach  of  contract  of 
marriage,  as^ravated  by  seduction  under  the 
promise  and  blrtb  of  a  child.   Tbe  answer 
was  a  general  denial,  and  a  disclaimer  of 
knowledge  of  the  birth  of  a  child  or  responsi- 
bility therefor.   Flaii^tlfl  offered  evidence 
tending  to  prove  the  allegations  of  her  peti- 
tion,- and  the  defendant  evidence  tending  to 
support  his  answer.   There  was  a  verdict 
for  plaintiff,  assessing  ber  damages  at  $3,500, 
whlcb  was  set  aside  on  motion  for  new  trial, 
and  a  new  trial  granted.  From  the  order  ; 
grantlDg  a  new  trial,  plaintiff  appealed.  The  ; 
npw  trial  was  granted  on  the  ground  of  mis-  | 
conduct  on  tbe  part  of  one  of  tbe  Jurymen  ; 
(Chaa.  Helnae)  lu  the  Jury  room  after  the  i 
Jury  had  retired  to  consider  of  their  ver-  | 
diet 

The  learned  trial  Judge  banded  down  the  ; 
following  memorandum  of  bis  ruling  on  the  ! 
motion: 

"I  feel  bound  to  grant  a  new  trial  in  this 
cause  In  order  to  maintain  unimpaired  tbe 
right  of  every  litigant  to  have  bis  or  her 
case  adjudicated  before  twelve  Impartial 
men.  I  have  a  very  high  rejiard  for  tbe 
right  of  trial  by  Jury,  and  I  realize  tbe  great 
importance  of  maintaining  the  system  in  its 
Ittte^ty.   Bvery  citizen  who  is  called  Into 
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court  to  have  bis  rights  determined  by  Judi- 
cial proceeding  ought  to  feel  that  he  has  bad 
a  fair,  full,  and  Impartial  bearing.  And  there 
should  be  no  reasonable  ground  of  complaint 
left  to  blm  at  tbe  end  of  the  proceedings. 
Judicial  proceedings  should  be  free  from 
even  a  semblance  of  suspicion.  In  this  case 
It  seems  tbat  one  Juror  (Gbas.  Helnze)  had 
heard  the  matters  to  be  tried  talked  over  be- 
fore the  trial  (no  doubt  some  time  before), 
but  did  not  remember  it  when  being  exam- 
ined as  to  bis  qnaliflcations  as  a  Juror  In  tbe 
case,  and  therefore  did  not  disclose  tbe  fact 
and  was  accepted  to  try  tbe  cause.  It  seems 
tliat  this  came  to  blm  during  the  trial,  and 
It  is  to  be  regretted  tbat  he  did  not  then  dis- 
close it;  but  be  did  not  And  he  is  one  of 
the  nine  Jurors  who  rendered  the  verdict.  I 
regret  that  It  Is  necessary  to  set  aside  this 
verdict  because,  but  for  the  facts  above 
stated,  the  trial  was,  in  my  Judgment,  fair 
to  both  Bides.  The  defendant  will  be  requir- 
ed to  pay  all  accrued  costs,  and  tbe  case  will 
have  an  early  setting,  If  the  plaintiff  desires 
it" 

To  prove  the  alleged  miscondact  the  fol- 
lowing affidavits  were  filed: 

"My  name  Is  Joseph  E.  Scully.  I  reside  at 
8120  Newstead  avenue,  in  this  city,  and  was 
selected  as  a  Juryman  In  November,  1902, 
in  circuit  court  room  No.  5,  of  tbe  St  Louis 
circuit  court  and  acted  as  such  In  tbe  case 
of  Melscb  v.  Slppy.  While  we,  as  Jurymen, 
were  in  consultation  with  each  other  over 
tbe  evidence  of  the  cause,  we  were  more  or 
less  interrupted  by  one  of  the  Jurors  telling 
as  tliat  be  knew  all  about  this  case;  tbat  bis 
sister  knew  the  plaintiff,  and  had  told  him 
all  the  facts  concerning  It  which  facts  he 
repeated  In  my  presence  to  them.  Mr. 
Helnse,  the  Juryman  mentioned  above,  par- 
ticularly said  to  me  ttiat:  'I  know  this  family, 
and  she  is  a  nice  girl,  and  my  sister  has  told 
me  all  about  the  case;  but  I  did  not  know 
these  were  the  same  parties  until  I  got  home 
and  my  people  told  me  this  was  tbe  same 
case,  bnt  I  did  not  know  this  until  after  I 
was  on  the  Jury  and  beard  some  of  the  evi- 
dence; then  I  knew  it  was  tbe  same  case 
ray  sister  had  told  me  all  about'  This  was 
frequently  repeated.  I  make  this  affidavit  for 
the  reason  tbat  I  was  called  to  the  office  of 
Mr.  McManus  and  asked  whether  such  a 
state  of  facts  were  true,  and,  on  answering 
'yes,'  be  reduced  the  same  to  writing  and 
asked  me  to  sign  It,  wUcb  I  now  do.  Joseph 
a  Scully." 

"My  name  Is  John  J.  Oioves.  I  reside  at 
No.  2316  N.  Broadway,  In  the  dty  of  St. 
Lonis,  Missouri.  I  have  lived  all  my  life 
In  this  city,  and  I  am  acquainted  with  one 
Charles  Helnze,  who  does  business  at  Tenth 
and  Chambers  streets.  I  met  him  on  the 
Third  (3d)  street  market  almost  dally,  and 
have  known  blm  for  at  least  six  or  seven 
years,  I  also  knew  be  was  a  Juryman  on  tbe 
Slppy  case,  for  I  heard  him  qieaking  about 
It  im  or  about  tbe  24tli  day  ot  November, 
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1902,  while  I  was  on  tlie  market  I  met  Mr. 
Helnse  In  company  with  two  other  perwnB; 
I  waB  baying  right  near  them,  and  heard 
the  following  convwaatlon:  Heinse  says  to 
his  companions:  'I^st  wedc  I  was  In  a  bet- 
ter  place  than  out  here  on  tbe  street'  On 
being  asked  'Wberef  he  said,  'On  a  Jury  In 
the  Slppy  case.  I  was  la  a  nice  warm  room 
there;*  and  on  b^g  asked,  'What  kind  of  a 
case  was  yon  oaT  Helnse  said  it  was  a 
breach  of  promise  case.  "When  I  first  went 
on  the  Jury  I  didn't  know  I  knew  anything 
about  tt,  but  when  I  heard  the  evidence 
pshaw!  I  knew  the  whole  ttalng  lot^  before, 
for  wben  she  had  blm  arrested  down  at  the 
fonr  conrts  summer  before  last  my  sister 
told  me  the  whole  thing,  and  I  always  knew 
she  was  a  nice  girl.'  Of  course,  there  was 
more  said  than  I  hare  given;  I  cannot  use 
the  exact  language.  Tes,  I  know  Jos^h 
Slppy,  and  have  known  him  for  a  long  time,  ■ 
but  not  familiarly.  I  voluntarily  told  him 
about  having  heard  this  convnsatlon,  be- 
cause I  thought  if  Uie  speaker  bad  such 
knowledge  as  he  said  he  had,  it  was  not  fiilr 
that  he  should  act  as  a  Juryman,  and  I  think 
BO  yet.  John  J.  Groves." 

"Ify  name  Is  Henry  Pins.  I  have  lived  In 
tiie  northern  part  of  8t  Louis,  Missouri,  all  ' 
my  life,  and  for  the  last  seven  or  eight  years  | 
at  1400  cainton  street  I  know  Charles  ' 
W.  Helnze,  who  ke^s  a  grocery  store  at  tbe 
comer  of  (lOth)  Tenth  and  Chambers  streets. 
I  knew  he  was  a  Juryman  on  the  breach  of 
promise  ease  of  Melaeh  v.  Slppy,  though  I 
knew  neither  of  the  parties  to  tbe  suit  My 
information  came  to  me  in  this  way:  I  am 
in  the  habit  of  dealing  at  his  store,  and  often 
drop  in  to  tbe  same  for  the  purpose  of  buy- 
ing tobacco.  One  evening  I  was  In  the  store, 
and  Helnse  was  Ibere  talking  to  another 
man— I  believe  he  had  whiskers— anyway 
Helnie  said,  Ton  bet  we  ^ve  it  to  him;  I 
wanted  to  give  him  ten  thousand,  but  the 
other  f^oira  would  not  stand  for  It;  I  had 
it  in  for  him  anyway  on  account  of  what  I 
had  heard  about  the  matter.'  This  was  said 
in  such  a  manner  as  to  attract  my  attention, 
and,  listening  further,  I  beard  ttey  were 
talking  about  a  case  that  a  ^1  living  on 
Prairie  avenue  had  broni^t  Bult  against  a 
qirinkling  contractor  for  seducing  her,  and 
In  the  conversation  Helnse  said  he  had  been 
on  tbe  Jury,  and  had  gone  home  In  the 
evening  and  learned  that  hte  family  knew 
the  i^rl,  too;  and,  after  he  had  got^  <m  the 
Jury,  then  he  found  out  it  was  the  same  case 
that  had  been  in  the  four  courts  about  a  year  j 
or  BO  before  that.  I  can't  give  the  words  as  j 
he  said  them.  I  give  than  as  nearly  as  I  [ 
can.  In  substance,  Helnse  was  boasting  to 
his  friend  that  he  gave  a  verdict  in  favw  of 
the  girl,  because  she  was  a  friend  of  a  friend 
of  bis;  I  clearly  heard  Mm  say,  *1  had  K  to 
for  him  anyway,*  and  he  atJA  he  knew  all 
about  the  matter  beforehand.  ICy  attention 
was  attracted  by  that  remaife,  and  I  natural- 
ly thought  that  waa  a  queer  remark  for  a 


man  who  bad  been  on  the  Jury  to  make 
Tes,  I  repeated  this  conversation  the  nest 
day  after  I  heard  It  I  know  that  the  con- 
versation I  heard  between  those  men  vras  in 
November,  because  it  was  before  I  left  tbe 
city  to  go  bunting,  but  I  cannot  say  the  exact 
day.   Henry  Pins." 

"*  *  •  Defendant  further  says  that  bis 
case  was  not  tried  by  an  Impartial  and  un- 
biased Jury,  in  this:  that  a  nmnber  of  said 
jury  who  signed  the  majority  verdict  was 
prejudiced  against  defendant,  and  had 
knowledge  of  tbe  ratlre  cause  from  plalntlfrs 
Bide  of  tbe  case  prior  to  his  b^ng  accepted 
as  a  Juryman,  and  who,  upon  being  ques- 
tioned prior  to  being  accepted  as  a  Juryman, 
as  to  Bald  knowledge,  falsely  denied  that  he 
had  known  ansiblng  ewcemlng  the  particu- 
lar facta  In  said  cause,  and  also  denied  on  his 
voir  dire  that  he  bad  heard  anything  con- 
cerning the  case  at  l>ar,  and  yet  wben  de- 
bating the  Question  to  the  Jury  room,  as 
well  as  elsewbere,  made  the  remark  that  be 
knew  an  about  tbe  cause,  as  bis  sister  was 
an  Intimate  friend  of  ptatotUf,  and  had  told 
thhi  said  Juryman  tbe  particulars  of  tiie 
whole  transactitm;  that  such  Jury  Improper- 
ly received  this  recital  from  the  Juryman, 
and  were  more  or  less  tofluenced  thereby 
agabist  this  defendant;  that  said  Juryman's 
name  Is  Charles  W.  Helnse;  that  he  admit- 
ted In  tile  Jury  room,  while  advocating  the 
toterests  of  plaintiff,  that  be  bad  conversed 
during  the  trial  with  members  of  bis  fbmily 
regarding  the  case;  this  conduct  waa  against 
the  positive  instmctiouB  of  the  court  and 
said  Juryman  lives  at  No.  ^  Tyler  street, 
and  does  bnslnesB  at  1000  Chambers  street 
That  he  has  endeavored  to  have  the  depo- 
slthm  of  said  Juryman  taken,  but  was  stop- 
ped by  the  rulings  of  the  commisirioner  and 
the  Judge  of  this  court;  so  he  presents  such 
facts  by  the  affldavite  of  Scully,  Pins,  and 
Groves  a  a  part  of  this  afOdavlt  •  •  • 
Joseph  E.  Slppy." 

An  attempt  was  also  made  to  take  the 
depoaitlon  of  the  Juryman  Helnze,  but,  on 
account  of  objections  that  were  Interposed 
by  plalntltTs  couiwel,  nothing  of  any  moment 
was  elicited  from  him,  .exc^t  evidence  tend- 
ing to  support  the  verdict 

In  rebuttal,  the  plaintiff  filed  tbe  foUoW- 
ing  affidavit: 

*****  This  ^ant  further  stotea  that 
she  does  not  know  and  never  dU  know  any 
of  tbe  Jurymm  who  sat  upon  the  jury  which 
tried  her  case,  and  tbat  she  never  saw  any 
of  the  said  Jury  to  her  knowledge  before 
the  trial;  and  she  particularly  statu  that 
she  does  not  know  Mr.  O.  W.  Helnze,  and 
never  saw  blm  or  heard  of  blm  before  said 
trial;  nelthw  does  she  know  any  sister  ot 
relative  of  said  CL  W.  Helnze,  and  Is  not  an 
intimate  friend  of  any  sister  or  relative  of 
said  0.  W.  Helnse,  and  that  she  never  heard 
of  0.  W.  H^nze  or  Ills  sister.  *  *  •  Amanda 
Melsch." 

1.  It  will  be  noted  that  Scully,  one  of  the 
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■fBantB,  wu  one  of  the  Jurors.  It  It  con- 
tended hj  the  appellant  tbat  these  affidavits 
were  incompetent  eTldence  to  impeach  the 
verdict  of  the  jury,  and  shonid  have  been 
disregarded  by  the  court  In  passing -on  the 
motion  for  new  trial.  If  there  Is  any  rule 
of  law  more  firmly  established  in  this  state 
than  any  other,  it  fa  that  affidavits  of  Jurors 
«iU  not  be  beard  for  the  purpose  of  Im- 
peaching thdr  verdicts;  that  consideration 
ot  public  policy  forbids  It.  State  v.  Bran- 
stetter.  66  Mo.  149;  Savryer  v.  Railroad,  37 
Ho.  240.  90  Am.  Dec.  8S2;  State  v.  Alex* 
ander.  66  Ma  148;  McFarland  v.  Bellows, 
49  Mo.  311;  Philips  v.  Stewart.  68  Mo.  149; 
State  V.  Dieckmann,  7S  Mo.  570;  State  t. 
McNamara,  100  Mo.  100.  18  S.  W.  988;  State 
V.  Palmer,  161  Mo.  152.  61  8.  W.  651;  State 
ex  rel.  Bogera  v.  Gage  Bros.  &  Co.,  52  Mo. 
App.  464;  New  York  Store  Mer.  Oo.  v.  Chap- 
man. 89  Mo.  App.  654.  It  is  equally  well 
settled,  on  grounds  of  public  policy,  that  a 
verdict  cannot  be  impeached  by  the  affida- 
vits of  outside  parties  to  statements  of  the 
Jurors  made  after  their  discharge.  State  T. 
Cooper,  86  Mo.  256;  State  v.  Rush,  95  Mo. 
199,  8  S.  W.  221;  State  v.  Schaefer,  116  Mo. 
96,  22  S.  W.  447;  Easley  v.  RaUway,  113 
Mo.  236,  20  S.  W.  1073;  State  v.  Sprague. 
149  Mo.  425.  50  S.  W.  901;  Proffer  v.  MUleif, 
68  Mo.  App.  601;  Herring  v.  Railroad.  80 
Uo.  Ajv-  ^►62.  In  view  of  these  well-settled 
ndes.  the  affidavits  ffied  by  respondent  were 
wholly  incompetent  to  Impeach  the  verdict, 
and  shonid  not  hare  been  considered.  It 
follows  that  the  lesmed  circuit  Judge  was, 
in  granting  a  new  trial,  infiuenced  by  evi- 
dence that  he  shonid  have  rejected  and  re- 
fused to  consider:  hence  the  exerdse  of  his 
discretion  In  granting  a  new  trial,  on  the 
ground  of  misconduct  of  the  Jury,  la  unsup- 
ported by  any  competent  evidence.  We 
agree  with  him  that  the  trial  was  fair  to 
both  sides,  and  that  the  verdict  should  be 
permitted  to  stand,  unless  iH-eJadlcial  error  | 
intervened  at  the  trial,  or  unless  a  new  trial  | 
should  be  granted  on  account  of  the  newly  i 
discovered  evidence.  | 

Respondent,  In  his  brief,  has  referred  to  : 
many  alleged  errors  In  the  admission  and  ; 
r^ectlon  of  evidence.  An  examination  of 
the  record  falls  to  disclose  any  prejudicial 
error  In  the  admission  or  rejection  of  evi- 
dence. It  seems  to  ns  from  the  abstracts 
furnished  us  that  respondent,  in  the  examin- 
ation at  bis  witnesses  and  in  the  cross-ex- 
amination of  plaintlflTs  witnesses,  was  al- 
lowed a  wide  field  and  a  somewhat  free 
band,  and  has  no  substantial  ground  to  com- 
plain that  he  was  not  permitted  to  get  be- 
fore tiie  Jury  all  the  competent  and  relevant 
evidence  he  had  to  offer.  The  Instructions 
given  cover  every  issue  made  by  the  plead- 
ings, and  are  eminently  fair. 

Respondent's  counsel  comments  fiercely 
on  the  evidence  tending  to  Impeach  the  char- 
acter of  the  plaintiff  for  chastity  and  verad- 
tj.  TUi  feature  of  the  erldeoc^  we  hav* 


T.  SIPPY,  148 

no  doubt,  from  the  zeal  he  exhibits,  counsel 
for  respondent  exploited  for  all  It  was  worth 
before  the  Jury,  the  proper  tribunal  to  pass 
upon  It  His  appeal  to  us,  to  review  the  evl* 
dence  and  pass  upon  the  plalnticrs  credibil- 
ity, is  asking  us  to  exercise  a  function  that 
does  not  pertain  to  this  court. 

2.  Another  ground  in  the  motion  for  a 
new  trial  which  merits  attention  is  that  new 
evidence  favorable  to  the  defense  and  ma- 
terial to  the  issues  was  discovered  after  the 
trial.  In  support  of  this  ground,  respondent 
filed  affidavits  of  himself,  and  of  William 
Veltcb  and  wlf^  and  of  Dr.  Fannie  Thomp- 
son. 

The  affidavit  of  WUUam  Vell^  Is  as  fol- 
lows: 

"My  name  is  William  Vtitch,  and  I  reside 
with  my  wife  and  child  at  No.  1012  Taylor 
avenue,  8t  Louis  City,  Missouri.  After  the 
newspapns  contained  an  account  of  the  Sip- 
py  trial,  my  wife  and  I  were  conversing 
with  reference  to  the  account,  and  she  told 
me  she  bad  been  a  friaid  of  the  girl,  and 
she  had  related  many  things  to  her.  Chan- 
cing to  meet  Mr.  Sippy,  I  informed  him  re- 
garding the  evidence  of  my  wife.  We  had 
never  spoken  of  the  affair  before,  and,  bad 
I  known  tbat  my  wife  was  possessed  of  any 
Information  earlier,  I  should  certainly  have 
Informed  the  parties,  but  Z  rarely  meet  any 
of  them,  and  have  no  interest  In  the  matter, 
and  would  not  have  known  anything  about 
this  had  I  not  accldently  discovered  the  mat- 
ter at  the  time  by  the  chance  remark  made 
by  my  wife.  Prior  to  the  trial  I  did  not 
know  that  my  wife  was  acquainted  with 
Miss  Melsch.   Wm.  Veltch." 

The  affidavit  of  Mrs.  William  Veitcb  reads 
as  follows: 

"My  name  Is  Mrs.  William  Veltch,  and  I 
live  at  No.  1012  North  Taylor  avenue,  St 
Louis,  Missouri.   I  am  living  there  with  my 
husband  and  child,  and  I  know  Amanda 
I  Melsch  In  the  neighborhood  of  two  years.  I 
I  met  her  first  at  Mrs.  Smith's  on  Saturday 
I  after  Thanksgiving,  a  year  ago,  viz.,  in  1901. 
i  Mrs.  Smith  lives  at  or  in  close  proximity  to 
:  Na  4216  North  Second  street,  and  Is  a  for- 
I  tune  teller.    While  there  I  met  a  woman, 
and  In  a  general  way  she  told  me  that  her 
name  was  Amanda  Melscb,  and  that  she 
lived  on  Prairie  avenue,  in  this  city.  While 
waiting  we  became  quite  familiar  In  con- 
versation, and  she  related  to  me  her  history. 
Among  many  things  she  asked  me  If  I  was 
acquainted  with  Blr.  Sippy,  and  I  told  ber 
'yes';   that  I  had  met  him.  and  was  well 
acquainted  with  his  family,  and  she  said,  'I 
sued  him  for  $10,000  for  being  the  father  of 
my  child';  and  then  we  talked  about  differ- 
ent things  concerning  the  suit  and  durlug 
the  conversation  she  showed  me  a  little  silver 
heart  with  the  Initials  of  J.  B.  S.  engraved 
upon  It,  and  I  said  to  her,  'Did  Mr.  Sippy 
give  you  this?   and  she  answered,  'No,  he 
didn't  exactly  give  It  to  me,  but  I  wanted 
one,  and  went  and  got  tbls  made  at  a  Jewel- 
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er*a.*  I  cannot  distinctly  remember  whether 
she  said  the  Jeweler's  was  on  Grand  avenue 
or  SallBbnry  street.  Hy  best  Impression  Is 
that  she  said  It  was  on  Orand  arenoe^  bat 
at  any  rate  she  further  said  that  another  one 
just  like  It  had  been  given  to  her  by  Bud 
Irwlne,  but  she  wanted  one  with  J.  B.  S.  on 
It,  Bo  she  went  to  the  Jeweler's  and  got  the 
one  she  then  wore  attached  to  her  watch 
dialn  and  was  showing  It  to  me.  and  she 
also  stated  that  she  had  the  Initials  J.  B.  8. 
eagrared  therecoL  We  sat  there  and  talked 
for  about  Oiree  hours.  She  also  said  that 
Mr.  SIppy  had  paid  her  her  wages  after 
Christmas  b^ore  she  left  the  bouse  of  his 
mother,  and  of  the  ¥100  that  she  received 
from  blm  at  that  time  she  had  given  forty 
dollars  of  It,  after  the  baby  was  bom,  to  a 
gypsy  fortune  teller  for  the  purpose  of  hav- 
ing her  call  on  Mr.  Blppy's  mother  and  try 
and  have  her  exert  her  lnflu«ice  to  cause 
him  to  marry  ha>  afterwards.  Wben  leav- 
ing, she  Invited  me  to  call  at  her  house,  No. 
2076  Prairie  avenue,  giving  me  at  the  same 
time  one  of  her  father's  cards,  and  Inviting 
me  to  call  and  see  the  child.  On  the  follow- 
ing Tuesday  I  called  at  her  home,  and  found 
her  waiting  for  me.  I  remained  the  greater 
part  of  the  afternoon,  and  we  conversed 
along  the  lines  of  our  formor  conversation 
had  at  Mrs.  Smith's;  in  fact,  she  talked  of 
little  else;  and  she  told  me  In  this  conversa- 
tion that  she  was  out  one  night  while  she 
was  working  at  Slppy's,  and  came  home  with 
a  gentleman;  that  when  she  arrived  in  the 
house  Mr.  Slppy  was  there,  and  he  had  seen 
her.  and  told  him  'that  the  gentleman  was 
only  one  of  my  uncles.'  She  wished  to  know 
of  me  whether  I  thought  the  fact  of  her  be- 
ing out  with  this  man  would  injure  in  the 
trial,  and  I  then  asked,  'Did  you  ever  go 
with  other  men?  and  she  eatd:  'Certainly  I 
did;  there  was  a  gentleman  in  Okawvllle, 
Illinois,  that  desired  to  marry  me,  and  I  told 
Mr.  Slppy  of  It  while  we  were  In  Forest 
Park,  and  he  told  me  It  would  be  the  best 
thing  for  me  to  do  to  marry  that  fellow,  but 
I  told  him  that  I  did  not  want  that  man, 
that  I  wanted  him;  and  he  said,  "Pahawl 
girl,  yon  had  better  marry  when  you  can 
get  a  chance;  I  am  not  the  marrying  Idnd; 
I'll  never  marry  any  one." '  After  this  we 
frequently  went  together,  meeting  down 
town,  and  going  to  different  fortune  tellers. 
We  mostly  met  at  Nugent's  dry  goods  store, 
and  once  went  to  lunch  at  Phil  Moore's  (or 
Mohr's),  on  Ninth  and  St  Charles  streets; 
and  once  when  I  met  her  at  Nugent's— the 
exact  date  I  cannot  now  remember— she  said 
to  me.  In  the  presence  of  my  sister,  'Xow, 
Rosa,  yon  are  going  to  stick  by  me  In  this 
trial,  are  you  not?  If  you  do,  I'll  see  that 
my  father  pays  you  well  for  It;'  and  I  told 
her  that  I  would  not  be  a  witness  for  any 
one,  and  she  said,  'Well,  keep  still  then,  and 
don't  tell  Mr.  Slppy  what  I  have  told  you.' 
Once  when  we  were  talking  over  the  sub- 


ject, 1  said  to  ber:  'How  ta  It  that  a  girl 
as  old  as  you  are  allowed  the  man  to  get 
tike  advantege  of  you  before  you  yrvn  mar- 
ried to  him?*  and  she  said,  *Oh!  he  won't 
never  marry  any  one;  he  would  always  feel 
my  legs  and  ask  me  when  I  waa  going  to  give 
"It"  to  him.'  I  f  requentiy  asked  her,  *Didn't 
he  ever  give  you  anyttdng  or  write  to  youT* 
and  she  as  often  said,  *No,  he  never  gave  me 
anything;  his  mother  gave  me  a  ring  and 
some  other  llttie  things,  but  I  new  had  a 
scratch  of  a  pen  from  him  In  my  life.'  Sim 
also  said,  'He  had  a  llttie  dlanumd  ring,  and 
I  wanted  It  badly,  but  he  would  not  give  It 
to  me;*  and  she  said.  If  I  had  only  got  that, 
my  lawyer  said  I  would  be-all  right  In  my 
case;  but,  ohl  he  was  too  sharp,  he  would 
not  give  it  to  me.'  Once  she  also  told  me 
in  the  front  parlor  of  the  house  that  she  was 
seven  months  In  that  condition  beftnre  she 
knew  it,  and  that  she  did  not  know  It  until 
she  was  told  (tf  it  by  an  examination  made 
by  Dr.  Heine  Marks,  and  when  telling  this 
she  would  say,  'Bat  I  did  know  It,  and  I 
first  went  to  Dr.  Heine  Marks.  I  told  him 
I  did  not  know  who  was  the  father  of  the 
child;'  and  she  woald  add,  *I  wonder  If  that 
will  have  any  elEect  on  my  case?  I  once 
asked  her  why  she  didn't  telt  Slppy  of  It. 
and  she  said.  *Ohl  I  did  not  know  I  was  in 
that  condition  for  seven  months,  and  I  did 
not  speak  or  see  him  from  the  time  I  left 
his  mother's  house  until  I  saw  him  in  the 
courtroom  of  the  four  courts.'  I  have  never 
told  any  one  about  these  conversations  witb 
Amanda  until  my  husband  and  I  were  talk- 
ing about  the  verdict  and  the  newspaper  ac- 
counts, and  then  I  told  him  about  them.  A 
few  days  after  I  told  him  I  was  brought 
down  to  the  office.  Of  course,  If  I  had  known 
Mr.  Sippy  better  I  might  have  told  him  of 
them  had  I  been  questioned  on  the  subject, 
but  I  never  seen  him.  The  whole  thing  Is 
no  affair  of  mine,  and  I  have  no  intnest  in 
it    Mrs.  Rosa  Veftch." 

Dr.  Fannie  Thompson  was  the  attending 
physician  of  the  appellant  at  the  birth  of  the 
latter's  child,  and  was  a  witness  for  the  re- 
spondent at  the  trial,  and  testified  In  his  be- 
half. Her  affidavit  therefore,  cannot  be 
looked  to  as  furnishing  any  evidence  of  new- 
ly discovered  evidence.  The  excuse  that  she 
makes  In  her  affidavit  for  not  disclosing  all 
she  knew  is  that  she  was  intimidated  by  tlie 
harsh  language  of  the  presiding  Judge  ad- 
dressed to  her  when  on  the  stand  as  a  wlt- 
nesa  This  allegation  is  not  supported  by 
what  appears  in  the  abstract  of  her  examina- 
tion; on  the  contrary,  it  shows  that  this  per- 
son, notwithstanding  she  was  appellant's 
physician,  was  a  willing  witness  for  the  re- 
spondent So  willing  and  eager  was  she  to 
testify  In  his  behalf,  and  to  divulge  knowl- 
edge and  Information  she  had  gained  of  ap- 
pellant when  attending  her  as  her  physician, 
that  the  Instructions  and  orders  of  the  pre- 
siding judge  were  of  llttie  avail  to  stop  her. 
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The  Idea  that  she  was  Intimidated,  In  rtew 
of  what  appears  In  tin  abstracts,  seems  to 

OS  Incredible. 

The  affidavit  of  respondent  sets  forth  the 
SDbstance  of  the  evidence  of  Mr&  V^tch, 
and  the  other  usual  allegations  as  to  dili- 
gence, etc.,  Incorporated  In  affidavits  for  a 
like  purpose.  The  affidavits  of  both  Veltch 
and  his  wife  show  that  dlUgence  would  not 
have  discovered  the  evidence  of  Mrs.  Teltch 
before  the  trial.  Her  evidence  Is  very  Im- 
portant to  the  defense;  If  true.  It  Is  also 
true  that  no  contract  of  marriage  was  ever 
entered  into  between  the  appellant  and  re- 
spondent. Her  affidavit  bears  the  apparent 
marks  of  sincerity  and  truth.  It  1b  denied, 
bowever,  by  the  affidavit  of  appellant  But 
Sirs.  Veltch  seems  to  be  a  disinterested  wit- 
ness, and  we  think,  on  an  examination  pf  the 
evidence  as  we  find  it  In  the  abstract,  that 
on  account  of  the  materialltr  of  the  evidence 
of  Mrs.  Veltch,  as  disclosed  In  her  affidavit, 
Justice  will  be  subserved  by  a  retrial  of  the 
cause.  The  order  awarding  the  new  trial  Is 
thertfore  affirmed. 

BBXBURN  and  OOODB,  JJ.,  concur  In  the 
result  and  In  the  reasoning  of  the  second 
paragraph,  hut  express  no  opinion  on  the 
question  of  whether  a  Juror's  statement,  that 
he  had  already  formed  an  opinion  before 
trial  concerning  the  merits  of  the  case,  may 
be  proven  to  show  Us  dlsqualiflcatloD  and  as 
gronnd  tcr  new  trial 


REITZ  V.  LOTZ'8  ADM'a 
(Comt  of  Appeals  at  St  Urals,  Mo.  Nor.  17, 
1903.) 

CONTRACT  TO  8Bn:,L  I«ANI>-STIPULATION— IN- 
SBRTION  IN  DBBD-BRBACH  OF  CONTRACT. 

1.  Where  a  contract  for  the  sale  of  land 
states  that  the  vendor  "agrees  tn  this  sale  to 
sign  petition  for  dramihop  Uceose"  to  the  Ten* 
de«.  failore  to  Include  this  condition  In  the 
deed  is  not  a  breech  of  the  contract.  It  being 
merely  personaL 

Appeal  from  St  Lonis  GIrcolt  Ciourt;  H. 
D.  Wood,  Judge. 

Action  by  ElaroUna  K.  Belts  against  Ber- 
ciend  Peter  J.  Lotz,  continued  after  his  death 
against  his  administrator.  From  a  Judgment 
la  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

KortJobn  &  Kortjohn  and  Eoehler  &  Reiss, 
for  appellant  B.  A.  Hobeln  and  F.  A.  Wis- 
lesenna,  for  te^Hmdeat 

Opinion. 

GOODE,  J.  Action  for  damages  for  breach 
of  a  stipulation  In  a  contract  for  the  sale 
and  conveyance  by  the  defendant,  Lotz,  to 
the  plaintiff  of  a  lot  on  the  corner  of  Sidney 
street  and  Iowa  avenue,  In  the  city  of  St. 
lonls.  The  defendant,  a  Catholic  priest 
whose  parish  included  the  lot  mentioned.  Is 
now  dead,  and  the  cause  proceeds  against 
77  S.W.— 10 


his  administrator.  He  executed  the  follow- 
ing agreement: 

"8t  Louis,  Sept  4,  1901. 

"Articles  of  agreement  by  and  between 
Bev.  Father  Lotz,  party  of  the  flrst  part  of 
Francis  De  Sale's  ParUih,  sold  to  the  party 
of  the  second  part,  Mrs.  Karollna  E.  Reltz, 
the  southeast  corner  of  Iowa  avenue  and 
Sidney  street,  said  comer  fronting  38'  In  mid- 
dle of  lot  on  Iowa  avenue  by  a  total  depth 
eestwardly  of  125'  or  more  on  the  south  line 
of  Sidney,  being  the  property  of  Francis  De 
Sale's  Parish  for  the  sum  of  one  thousand 
one  hundred  dollars  (91.100).  And  the  party 
of  the  flrst  part,  Bev.  Father  Lotz.  Is  to  fur- 
nish a  clear  warranty  deed  for  said  Lot  No. 
— ,  in  Oity  Block  No.  2074,  and  no  tax  for 
this  year,  1901. 

"Rev.  Father  Lotz  furthermore  agrees  In 
this  sale  to  sign  petition  for  dramshop  license 
whenever  it  may  be  required,  to  said  Mrs. 
Karollna  Kathezlhe  BxAta  or  her  administra- 
tor. 

"Received  from  Louis  Herman,  ber  agent, 
one  hundred  dollars  ($100)  earnest  mon^  on 
the  above  sale,  and  balance  to  be  paid  on 
delivery  of  warranty  deed. 

"Should  there  be  any  defective  clause  on 
said  lot  said  earnest  money  to  be  returned  to 
said  Mrs.  Karollna  K.  BelhE,  and  the  expense 
of  said  title  Investigation. 

"[Seal.]  Ber.  P.  J.  Lots. 

"This  Sept  4th,  '01." 

The  title  to  the  lot  was  vested  in  the  arch- 
bUbop  of  the  diocese.  Rev.  John  J.  Kain,  who 
executed  a  warranty  deed  of  the  usual  form, 
conveying  the  property  to  the  plalntUt;  but 
she  rejected  that  deed  because  It  contained 
no  covenant  that  Father  Lotz,  or  whoever 
might  be  the  parish  priest  should  sign  ber 
petition  for  dramshop  license  whenever  re- 
;  quested.   The  archbishop  refused  to  insert 
,  a  covenant  of  that  kind  In  the  deed,  where- 
i  upon  the  plaintiff  repudiated  the  purchase, 
;  and  began  this  action  to  recover  $100  ear- 
'  nest  money  she  had  paid  on  the  lot  and  mon- 
I  ey  paid  for  excavating  and  other  work  pre- 
{  paratory  to  building. 

I     The  complaint  filed  before  the  Justice 
states  that  the  agreement  signed  by  the  de- 
fendant provided  that  the  deed  which  was 
to  be  executed  pursuant  to  said  agreement 
should  contain  a  term  binding  the  grantor  to 
consent  to  a  dramshop  being  conducted  on 
[  the  premises,  as  plaintiff's  object  in  buying 
;  them  was  to  conduct  a  dramshop  on  them. 
I  By  comparing  that  main  averment  of  the 
I  complaint  with  the  stipulation  in  reference 
i  to  a  petition  for  dramshop  license  contained 
In  the  agreement  slRned  by  the  defendant. 
It  will  be  Instantly  seen  that  plaintiff  failed 
to  establish  ber  cause  of  action.   The  agree- 
ment contains  no  term  binding  Father  Lotz 
to  procure  a  deed  containing  a  covenant  that 
the  grantor  in  the  deed  Would  consent  to  a 
dramshop  being  conducted  on  the  premises, 
but  merely  a  plain  clause  that  Father  Lotz 
himself  would  sign  a  petition  for  license  to 
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the  i^alntiff  when  udced.  The  daoK  at  the 
agreement  with  reference  to  the  deed  which 
should  be  made  simply  bound  the  defoid- 
ant  "to  furnish  a  elear  warranty  deed  for 
said  lot"  This  proTiao  was  faithfully  ctim- 
plled  with,  for  it  is  not  denied  that  the  deed 
executed  and  tendered  by  Archbishop  Ealn 
would  bare  iMsaed  a  good  title  to  the  plain-  , 
tiCF.  The  stipulation  in  regard  to  petitioning 
for  dram^op  license  was  a  personal  one  on  ! 
the  part  of  the  defendant  which  could  not 
have  been  carried  appropriately  into  a  coTe*- 
nant  In  a  deed,  and  would  not  have  gained 
Inoeased  power  to  blml  the  defendant  If  It 
had  been.  No  breech  of  contract  by  the  de- 
fendant was  established.   So  the  plaintiff's  , 
cause  of  action  wholly  failed,  and  the  Judg-  \ 
ment  Is  affirmed. 

BLAND.  P.       concurs.  BBXBUBN, 
not  sitting. 


HOFFMAN  V.  GILH 
(Court  of  Appeals  at  St.  Louis,  Mo.  Not.  17, 
1903.) 

XRAQDUZiBNT  VALUATION  OF  PROPBRTT— PB-  ' 
^70N— ALLEOATIONB  OP  FRAUD— INSTRUC- 
TIONS—APPUCABIUTT  TO  FAOTS-PUNITIVB  , 
DAHAQSS. 

1.  The  allegation  in  a  petition  that  "defendant  ' 
corrnptly  and  f raudalently.  -with  the  Intent  to  '  - 
cheat  and  d«Iraad  'the  plaintiff,"  etc.,  snfllclent- 
Ij  charges  fraud  on  defendant's  part' 

2.  Where,  in  an  action  to  recover  damages  i 
resulting  from  defendant's  OTervaluinc  certain  , 
jeweliT,  and  therehy  inducing  plaintitE  to  ac-  : 
cept  the  aame  as  secori^  for  a  loan  to  a  third  ; 

•    person,  defendant  testined  that  when  he  pre- 
tended to  examine  ihe  jeWelry  and  estimate  Its  . 
value  he  was  aware  of  the  intended  dispoBltion  I 
thereof  by  the  third  person,  and  it  was  shown  ' 
that  the  jewelry  befonKed  to  defendant  bat  i 
was  delivered  to  the  third  person  to  sell,  an 
instruction  that  if  plaiotifF  loaned  money  to  the 
third  person,  and  took  as  collateral  security 
certain  jewelry,  and  plaintiff  asked  defendant 
for  the  value  of  the  same,  and  If  the  opinion 
given  by  defendant  was  his  honest  opinion,  and 
if  be  did  not  enter  into  a  conspiracy  with  th« 
third  person,  and  had  no  knowledge  of  the  al-  ; 
leged  loan  by  plaintiff  to  the  tlilrd  person,  and 
was  acting  la  the  usual  course  of  business  and  i 
without  reward,  the  verdict  should  be  for  de-  ' 
fendant,  was  properly  refnaed,  as  not  being  sup-  I 
ported  liy  the  evidence. 

3.  In  an  action  for  the  recovery  of  damages  ! 
resulting  from  defendant's  overvahmtion  of  ; 
jewelry,  and  thereby  inducing  plaintiff  to  accept  ' 
the  same  as  security  for  a  loan  made  to  a  third  ' 
person,  punitive  damages  are  not  recoverable. 

Goode,  J.,  dissenting  in  jiart  ! 

Appeal  from  St  Louis  drcnlt  Oourt;  H.  ; 
D.  Wood,  Judge. 

Action  by  T.  O.  Hoffman  against  W.  A. 
Olll.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Modified. 

Dodge  &  Mulvihlll,  for  ain>ellant  Henry 
M.  Walsh,  for  respondent 

BLAND,  P.  J.  This  cause  went  to  the 
<drcult  court  by  appeal  from  a  justice's  court 

f  S.  S«e  Damages,  voL  IS,  Cent.  Dig.  |  IH:  FraaO. 
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The  erldsnce  Is  tiut  in  13BB8,  and  for  many 
years  prior  thereto,  defendant  Gill,  owned 
and  conducted  a  jewelry  store  in  tin  dty  of 
Bt  Louis.  In  1888  he  had  an  arrangement 
with  (me  Jos^h  FInnegan,  by  whldi  FInne- 
gan was  furnished  articles  of  Jewelry  by  de- 
fendant to  be  taken  ont  and  sold,  and  when  . 
sold  FInnegan  would  pay  defendant  his  cost 
price  and  a  per  cent  of  the  amount  realized 
over  and  above  the  cost  In  May,  1888,  Fbi- 
negan  wu  furnished  by  the  defendant  with 
one  diamtmd  stick  pin,  a  largie  sunburst,  and 
a  Marquise  diamond  ring  to  s^  and  account 
for.  On  the  16tb  of  May  Fiim^n  called 
on  plaintiff,  and  wanted  to  borrow  $S00,  and 
offered  to  pledge  the  Jewelry  as  security  for 
the  loan.  Plaintiff  was  anxious  to  make  the 
loan,  and  had  pzevtouBly  adverttaed  that  be 
had  mon^  to  loan,  but  was  not  acquainted 
with  Finnegan,  nor  did  he  know  the  value 
of  the  Jewelry,  and  it  was  agned  between 
FInnegan  and  plaintiff  that  an  «q;>ert  should 
be  consulted  and  .bis  oitoion  of  its  value  ob- 
tained. The  Jewelry  bouses  of  Eugene  Jac- 
card  and  Mermod-Jaccard  were  seen,  but 
neltber  would  ^ve  an  (^nion  as  to  the  value 
of  the  Jewelry.  Plaintiff,  then,  remembered 
that  this  brother  knew  the  defendant.  Gill, 
and  he  procured  a  letter  of  introduction  from 
him.  Wlfb  this  letter  he  and  FInnegan  call- 
ed on  defendant  for  his  opinion  as  to  the, 
ralne  of  the  Jewelry.  Plaintiff .  testified  as 
follows  as  to  what  took  place  on  the  oc- 
casion: *T.  showed  the  diamonds  to  Gill, 
and  he  examined  them,  and  said,  'I  cannot 
place  any  price  on  these  goods  so  hurriedly: 
you  will  have  to  leave  these.*  *0h,  well,'  I 
said,  'don't  be  In  ^  hurry,  take  your  time, 
but  be  sure  you  are  right;*  and  he  kept  them 
overnight  and  told  me  to  come  .again  next 
day.  I  would  have  to  give  him  about  twen- 
ty-four hours  to  examlne.tiie  goods.  I  called 
next  afternoon,  and  asked  whethor  be  had 
exfimlned  them.  He  -  told  me  he  had.  I 
said.  'What  do  you  think  tbey  are  worth?' 
'Well,  they  are  reasonably  wortii  9600  of  any 
man's  mon^.*  And  afta  that  t  felt  satis- 
fled  that  I  could  loan  tiuit  amount  of  money 
— $!SOO'-on  them,  and  I  did."  FInnegan  tes- 
tified that  he  was  present  and  eometiilns 
was  said  about  the  Jewelry,  but  he  did  not 
understand  wliat  was  said.  Gill  testified 
that  be  bad  the  goods  to  his  possession 
about  five  mtoutes;  that  he  did  not  keep 
them  over  night;  that  he  had  been  to  the 
bnsIneRs  for  17  years,  and  was  an  expert  on 
the  value  of  diamonds;  that  platotlff  asked 
him  what  the  value  of  the  goods  was  to  his 
opinion,  and  that  he  told  him  they  were 
worth  about  9600,  and  that  they  were  worth 
that  sum;  that  he  did  not  tell  or  totimate 
to  plaintiff  that  he  had  any  toterest  to  the 
goods  or  that  they  were  liia,  or  that  there 
was  an  arrangement  between  himself  and 
Ftonegan  as  to  what  he  was  to  get  out  of 
the  goods  if  disposed  of.  After  getting  de- 
fendant's opinion  of  the  value  of  the  goods,  ■ 
platotlff  loaned  FInnegan  $007.  and  took 
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Finnan's  IndlTidual  notes,  dae  In  30,  60, 
and  90  days,  and  the  Jewelry  as  a  pledge  to 
secure  them.  Finnegan  testified  that  he 
paid  defendant  bis  cost  price  of  the  goods, 
and  divided  with  blm  the  prc^ts  out  of  the 
money  he  got  from  the  plaintiff.  He  further 
testified  that  he  never  called  to  pay  the 
notes;  that  he  treated  the  transaction  as  a 
sale  of  the  goods;  that  the  Jewelry  was  good 
for  the  money,  and  was,  in  fact,  well  worth 
the  money.  Kranlie,  a  witness  for  plaintiff, 
testified  that  he  bad  been  In  the  jewelry 
business  for  17  years;  that  he  had  seen  and 
examined  the  goods,  and  purchased  them 
from  the  plaintiff,  and  that  they  were  worth 
about  $400.  After  the  notes  became  due 
Finnegan  conid  not  be  located  by  the  plain- 
tiff, and  the  testimony  is  that  he  (Finnegan) 
Is  wholly  insolvent;  that  plaintiff  had  the 
Jewelry  examined  In  Pittsburg,  New  York, 
and  St  Louis,  and  tried  to  sell  it  in  all  three 
cities,  and  finally  sold  It  to  Kranke  for  |298. 
the  best  price  be  could  obtain.  In  Uarch, 
1902,  Finnegan  for  the  first  time  Informed 
plaintiff  of  the  Interest  which  Gill  bad  In 
the  Jewelry,  and  plaintiff  then  commenced 
tbla  suit  to  recover  f200  actual  damages  and 
9300  punitive  damages,  alleging  a  conspiracy 
between  F^nn^an  and  defendant  to  cheat 
and  defraud  lilm.  The  Jury  found  for  plain- 
tiff, and  assessed  bis  actual  damages  at 
S200,  and  his  panltfre  damages  at  $100.  De- 
fendant appealed. 

1.  Defendant  insists  that  as  the  petition 
does  not  all^e  that  the  defendant  falsely, 
frandulentiy,  and  knowingly  made  the  state- 
ments, etc..  It  Is  wholly  Insufficient  to  sup- 
port a  Judgment.  The  petition  charges  that 
"the  defendant  corruptly  and  fraudulently, 
with  the  intent  to  cheat  and  defraud  the 
plaintiff,"  etc.  This  allegation  ts  sufficient 
in  a  pleading  to  charge  fraud  in  any  court. 

2.  Defendant  asked,  but  the  court  refused, 
the  following  Instruction:  **If  the  Jury  be- 
lieve from  the  evidence  that  plaintiff  loaned 
one  Finnegan  $507,  and  took  as  collateral  se- 
curity some  diamonds,  and  that  plaintiff  ask- 
ed defendant  what  was  the  value  of  said 
diamonds,  and  that  If  yon  believe  from  the 
evidence  that  the  opinion  given  at  said  time 
by  defendant  was  his  honest  belief  as  to  the 
actual  Talne  of  said  diamonds,  believing 
same  to  be  true,  and  that  If  yon  believe  and 
find  that  defendant  did  not  enter  Into  a  con- 
spiracy with  said  Finnegan,  and  that  de- 
fendant had  no  knowledge  of  the  alleged 
loan  between  plaintiff  and  Finnegan,  and 
was  acting  in  the  usual  coarse  of  business 
and  wholly  without  reward,  then  the  plain- 
tiff cannot  recover,  and  your  verdict  must  be 
for  the  defendant"  There  is  no  evidence  In 
the  record  to  support  this  Instruction.  Gill 
testified  tliat  he  was  aware  of  the  disposition 
Finnegan  was  to  make  of  the  Jewelry  when 
be  pretended  to  examine  It  and  estimate  Its 
value  for  plaintiff.  The  jewelry  was  his. 
The  disposition  whlcb  was  to  be  made  of  it 
was  not  'in  the  usual  course  of  bnalness,** 


but  was  to  dispose  of  It  by  cheat  and  fraud 
and  for  a  sum  largely  in  excess  of  Its  value. 

8.  This  Is  not  a  case  for  punitive  dam- 
ages. Su(±  damages  are  not  recoverable  er- 
cept  In  casee  where  malice,  Tloloice,  or  pas- 
sion and  wanton  recklessness  Is  shown. 
Kennedy  t.  Railroad,  36  Mo.  851;  Nelson  t. 
Wallace,  48  Mo.  App.  193;  Lewis  v.  Jannou- 
poulo,  70  Mo.  App.  325;  Dorsey  v.  Hallway, 
83  Ho.  App.  528;  Yowell  v.  Vaughn,  85  Mo. 
App.  206.  It  Is  therefore  considered  tliat 
unless  the  plaintiff  will,  within  10  days  from 
the  filing  of  this  opinion,  enter  a  remlttitnr 
of  $100,  the  Judgment  will  be  reversed,  and 
the  cause  remanded  for  retrial,  but  If  the 
remittitur  be  entered  within  10  days  It  is 
considered  that  the  Judgment  shall  stand  as 
affirmed  for  the  snm  of  $200. 

RETBUBN,  J.,  concurs.  OOODB.  J.,  dis- 
sents from  paragraph  3. 


EITTBIBDGB;  v.  CHILLICOTHB  liOAN  ft 
BUILDING  ASS'N.* 
(Court  ot  Appeals  at  Kansas  OKy,  Mo.  Nov. 

23,  1903.) 

BUILDING  AND  LOAN  ASSOCIATIONS  —  PRE^ 
MIUMS  PGR  LOANS  — USURY  — COMPBTITrva 
BIDDING— BSTOPPBL— CONSENT  TO  CHANQB- 
BRROR  IN  DECREE-COSTS. 

1.  A  minimum  premium  fixed  by  a  building 
and  loan  association  for  a  loan  to  any  mem- 
ber is  nsurious. 

2.  Where  a  premlnm  paid  a  building  and  loan 
associatiOD  for  a  loan  is  the  result  of  competi- 
tive bidding  resulting  in  che  fixing  of  the  pre- 
mium in  excess  of  that  fixed  by  the  assodation 
Itself,  the  Dremium  is  not  usurions. 

3.  A  buildiug  association  issued  to  a  borrow- 
InK  member  a  warrant  for  a  certain  sum  In 
fall  of  all  demands  for  retoru  premium,  which 
was  accepted  by  his  agent,  and  credited  on  the 
member's  note.  The  member  claimed  that  he 
knew  Dothiug  of  the  transnctioD,  though  It  was 
entered  on  his  passbook,  and  denied  the  agent's 
authority,  but  did  oot  offer  to  return  the  mon- 
ey. Held,  that  he  was  estopped  from  complain- 
ing of  the  retention  ot  the  praninms  1^  tiie 
aEBociation. 

4.  A  building  association  notified  a  borrowing 
member  that  it  would  not,  after  a  certain  date, 
pay  to  iMrrowers  one-half  of  the  premiums,  and 
with  this  understanding  paid  the  amount  of 
prior  premiums  as  spcomed  in  the  warrant  is- 
sued by  the  association,  which  the  member  re- 
ceived. Beld  to  amount  to  an  Implied  consent 
of  the  member  to  the  proposition  to  thereafter 
withhold  one-half  of  the  premiums  paid. 

5.  The  court  on  ajmeal  will  not  disturb  a  de- 
cree for  an  error  In  blowing  a  baitdiog  associa- 
tion to  charge  a  borrovring  member  witii  month- 
ly interest  on  the  loan  at  the  sum  of  $834  while 
the  correct  amount  was  $8.33i^. 

6.  A  trial  court  In  the  exercise  of  Its  equi- 
table jurisdiction,  may  apportion  the  costs  of 
the  smt  between  the  parties. 

Appeal  from  Circuit  Court,  Urlngston 
County;  J.  W.  Alexander,  Judge. 

Suit  by  J.  H.  Kittredge  against  the  Chll- 
lirothe  I.«an  &  Building  Association.  From 
a  decree  for  defendant*  plaintiff  appeals. 
Affirmed. 

*KaltMuiBB  dsntod  Dsoembsr  1,  IMS. 
1  L  See  Building  and  Loon  AnoetaUoiii^  vol.  It 
C«dL  Dig.  I  41 
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L.  A.  Martin,  for  appellant,  cited  tlie  fol- 
lowing authorities:  Brown  v.  Archer,  62  Mo. 
App.  277;  Mowe  v.  Bnlldlns  Ass'n,  74  Mo. 
App.  468;  Price  v.  Loan  Aes'n,  75  Mo.  App. 
651;  Barnes  r.  Guarantee  S.  &  B.  Ass'n,  83 
Mo.  App.  466;  Miller  t.  Loan  Ass'n,  Id. 
669;  Clark  v.  Mo.  Guar.  S.  &  B.  &  L.  Ass'n, 
85  Mo.  App.  388;  Fowles  Loan  Ga,  86  Ma 
App.  loa 

Paul  D.  Kltt  and  Jno.  L.  Bchmit^  for  ro- 
q^ndent 

SMITH,  P.  J.  The  defend^t  is  a  build- 
ing and  loan  association  incorporated  under 
the  statutes  of  this  state.  In  November, 
1891,  the  plaintiff  was  a  stockholder  in  said 
aBsoclatlon,  holding  seven  shares  therein,  of 
the  par  value  of  9200,  and  on  the  13th  day 
of  said  month  procured  a  loan  to  be  made 
to  him  by  it  of  the  sum  of  $1,400,  and  ex-  | 
ecuted  his  promissory  note  to  it  for  that  | 
amountf  payable  one  day  after  date,  with  S  i 
per  cent.  Interest  from  date,  and  to  secure  | 
wliich  he  pledged  said  shares  of  stock,  and  I 
executed  a  deed  of  trust  on  certain  real  prop-  j 
erty.  The  plaintiff  claimed  that  be  had  ful-  | 
ly  paid  said  note,  and  was  entitled  to  have 
said  association  enter  satisfaction  of  said 
deed  of  trust  on  the  margin  of  the  record 
thereof,  but  which  was  denied  by  said  as- 
sociation. It  claimed  there  was  still  due  it 
on  said  note,  after  giving  all  the  credits  to 
which  it  was  entitled,  the  sum  of  $301.  The 
plaintiff  thereuiwn  brought  this  suit  In  equi- 
ty, the  object  of  which  was  to  obtain  an  or- 
der (or  the  appointment  of  a  receiver,  and  a 
further  decree  for  an  accounting  between 
plaintiff  and  said  association,  and  that  In 
said  accounting  plaintiff  be  charged  with 
$1,400  and  lawful  interest  thereon,  and  cred- 
ited for  all  money  paid  to  it,  etc.  The  plain- 
tiff's petition  contained  an  allegation  to  the 
effect  that  during  the  period  of  108  months  | 
which  said  note  had  been  rdnning  he  had  I 
paid  in  dues,  Interest,  premium,  and  flnea  an  1 
amount  far  in  excess  of  that  due  on  his  note. 
There  was  a  further  allegation  charging  said 
association  with  exacting  osuriouB  Interest, 
and  that  it  had  been  grossly  mismanaged, 
and  was  insolvent  The  answer  was  a  gen- 
eral denial  There  was  an  allegation  there- 
in contained  to  the  effect  that  the  said  loan 
was  regularly  awarded  to  plaintiff  by  said 
association,  and  for  which  he  bid  a  monthly 
premium  of  SO  cents  upon  each  share  in  open 
and  fair  competition  with  other  borrowing 
stockholders;  that  plaintiff  borrowed  the  said 
sum  of  $1,400,  for  which  he  executed  his  said 
note,  payable  in  monthly  installments  of 
$19.84.  etc.  There  was  a  trial  before  the 
coort,  which  resulted  In  a  finding  and  decree 
that  plaintiff  was  indebted  to  said  associa- 
tion in  the  sum  of  $166.39,  and  that  said 
deed  of  trust  b«  foreclosed,  etc  It  was  also 
decreed  tbat  said  association  pay  the  costs 
at  this  nit,  except  the  cost  of  subpoenalog 


plaintiff's  witnesses  and  tbelr  attendance, 
which  should  be  paid  by  said  plaintiff.  The 
other  issues  made  by  the  pleadings  were  im- 
pliedly found  for  the  association. 

There  is  disclosed  by  the  record  a  very 
marked  and  Irreconcilable  conflict  In  the 
testimony,  and  therefore  we  may  with  pro- 
priety defer  to  the  finding  of  the  trial  Judge. 
The  plaintiff  claims  that  the  association  had 
In  vogue  a  rule  that  no  bid  for  its  fund? 
available  to  borrowing  stockholders  would  be 
accepted  at  less  than  26  cents  a  share  per 
month.  It  is  quite  well  settled  that  the  di- 
rectory of  such  an  association  as  this  cannot 
fix  a  minimum  premium  for  preference  of 
loan  under  which  a  member  may  not  bor 
row.  Brown  v.  ArchCT,  62  Mo.  App.  290,  and 
other  cases  dted  In  plaintiff's  brief.  It  fol- 
lows that  such  an  association  cannot  charge 
a  fixed  premium  without  competition  among 
the  members,  and,  if  it  does  so.  such  premi- 
um is  unauthorized  and  uetnrlous.  But  the 
dlfiUculty  here  In  the  way  of  the  plalntifTs 
theory  is  that  the  evidence  is  quite  variant 
as  to  whether  or  not  such  minimum  rule 
ever  existed  at  all,  or,  if  so,  whether  or  not 
It  was  ever  put  in  operation  where  a  stock- 
holder was  a  bidder  for  a  preference  of  loan: 
but  however  this  may  all  be,  it  seems  to  be 
an  undisputed  fact  tiiat  no  such  rule  was 
observed  by  the  association  when  plaintiff's 
bid  was  made  and  received.  On  the  con- 
trary, it  appears  tbat  plalntHTs  bid  was  as 
much  as  60  cents  per  month  on  each  share. 
Even  if  the  plaintiff's  bid  was  started  at  the 
minimum  of  26  cents,  it  was  increased  ontil 
50  cents  was  reached,  when  the  amount  bid 
for  was  stricken  off  to  him  at  the  latter  bid. 
It  has  been  held  that  if  a  by-law  does  fix 
an  amount  below  which  no  bid  will  be  re- 
ceived, and  a  borrower  bid  over  tbat  amount 
even  tbotigh  no  one  else  bid,  he  will  be 
bound,  and  the  loan  will  not  be  deemed  usuri- 
ous. Thornton  &  Black,  on  B.  &  U  Ass'ns. 
S  229.  And  It  has  been  held  further  that  If 
a  purchase  of  a  loon  Is  made  iqwn  compe- 
tition in  bidding  beyond  the  minimum  pre- 
mtimi  fixed,  the  purcliaser  cannot  complain 
of  the  fixed  premium  because  of  the  rule  of 
the  association.  Stiles'  Appeal,  95  Pa.  122; 
Albright  V.  Lafayette  B.  &  L.  Ass'n,  102  Pa., 
loc.  dt  424;  Orangevllle  Mut„  etc.,  Ass'n  v. 
Young,  9  Wkly.  Notes  Oas.  (Pa.)  251;  Brlght- 
ly's  Dig.  2998.  The  evidence  In  the  present 
case  shows  tbat  on  the  occasion  of  the  sale 
of  the  money  which  was  bid  for  by  the 
plaintiff  there  was  competition  In  'the  bid- 
ding, and  that  the  transaction  was  in  ail 
respects  open  and  fftir,  and  conducted  In 
conformity  to  the  rules  and  regulations  of 
the  association.  There  was  no  element  pres- 
ent in  It  that  would  render  it  usurious. 

The  plaintiff  claims  that  he  should  be  ac- 
ceded a  credit  for  one-half  of  the  premium 
he  had  paid.  It  appears  that  in  1893  the 
association  Issued  to  him  a  warrant  for  ^12 
in  full  of  all  demands  for  return  premium. 
* 
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wlilcta  waa  accepted  by  hla  ageat,  and  cred- 
ited on  the  plalntUTs  note.  Wben  confront- 
ed witb  thla  warrant  at  the  trial,  the  plain- 
tiff claimed  that  he  had  not  before  beer  ad- 
Tlsed  of  this  transaction  of  his  agent,  al* 
tboofb  It  was  entered  on  his  passbook  when 
It  took  place,  Mren  years  bef(u*e.  He  de- 
nied the  ageutfs  aatiiority.  He  did  not  off» 
to  return  the  money;  and,  besides  this,  the 
Infoence  is  not  an  unfair  one  that  he  had 
been  proTlously  apprised  of  the  transaction. 
Under  the  circumstances  he  ought  to  be  es- 
topped to  further  complain  of  the  retention 
of  the  premiums  by  the  association.  Dover 
T.  B.  A  U  Ass'n,  &3  Mo.  App.  302.  The  as- 
sociation had  notified  the  i^intitf  and  its 
other  Btockholders  that  It  would  not  after  a 
certain  date— that  of  the  warrant— pay  to 
borrowers  one-half  of  the  premiums,  and 
with  this  understanding  the  amount  of  prior 
premiums  iwtd  and  specified  In  the  warrant 
was  recelred.  This  amounted  to  an  Implied 
consent  of  tiie  plaintiff  to  the  proposition 
to  thereafter  withhold  the  payment  of  on»- 
tialf  of  the  premium  paid.  But  It  seems 
that  the  plaintiff  was  allowed  by  the  trial 
court  a  part  of  tiie  premiums  claimed  to  be 
wlthb^  bat  what  part  of  It,  or  on  what 
account,  we  are  unable  to  determine  by  rea- 
son of  anything  contained  In  the  record. 

The  charge  made  by  the  plaintiff  that  the 
directors,  as  borrowers,  fared  better  than 
other  stockholders,  we  do  not  think  is  bus* 
tatned  by  the  evidence.  Nor  do  we  dlscoTer 
anything  In  the  record  to  Justify  the  con- 
clusion that  the  directors  were  guilty  of  any 
breach  of  trust  calling  for  the  interference 
of  a  court  of  equity. 

The  plaintiff  complains  that  the  associa- 
tion <diaiq;ed  him  with  montbly  Interest  on 
his  loan  the  sum  of  $8.34.  while  the  cwrect 
amount  was  $8.33%.  It  would  seem  that 
this  "Tulgar  fraction"  was  to  that  extent 
In  excess  of  the  lawful  rate.  It  may  be  that 
tUa  amount  was  Included  in  the  allowance 
made  by  the  trial  court,  but.  whetber  so  or 
not.  we  would  hardly  feel  authorized  to  dis- 
turb the  decree  on  that  ground.  "De  mini- 
mis noB  curat  lex." 

It  B.ppean  that  the  premiums  recelTed 
by  the  association  were  far  from  uniform, 
but  varied  from  time  to  tbne  accordingly  as 
money  was  plentiful  or  scarce,  or  as  the  rate 
of  Interest  varied  In  the  country;  but  we 
find  nothing  In  the  entire  record  of  the  as- 
sodation,  as  presented  to  us,  to  Influence 
the  conrlction  that  the  association  engaged 
In  the  extortion  of  usury  or  other  Illegal  ex- 
actions from  any  one  or  all  of  Its  stockhold- 
en.  Nor  Is  there  any  evidence  tending  to 
show  it  to  be  hi  a  state  of  InsolTency,  or 
anything  In  Its  condition  that  would  Justify 
the  ^pointment  of  a  receiver. 

In  view  of  the  character  of  the  evidence 
already  stated,  we  feel  It  to  be  our  duty'  to 
defer  to  the  flni!Ung  of  the  circuit  court 

Tlie  trial  court,  In  the  exercise  of  Its  eq- 
uitable Jurisdiction,  had  the  right  to  appor- 


tion tbe  cost  in  the  manner  it  did,  aa  already 
stated. 

We  think  the  decree  should  be  affirmed, 
and  it  ia  so  ordered.  All  concur. 


MDYEBS  T.  CmCAOO.  B.  L  ft  P.  BY.  CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.  Nor. 
28.1903.) 

RAILROADS  —  INJURIH8  ON  PRBMISBS  —  DUTY 
OF  RAILROAD-GONTRIB1ITORT  NBOUOBWCB 
—WHAT  IS,  AS  QUESTION  OF  LAW. 

1.  A  railroad  is  required  to  keep  a  wagonway 
leading  into  Its  stocltyards  In  reasonable  repaur 
only.  It  Is  under  no  duty  to  keep  it  absolutely 
safe. 

2.  Plaintiff,  ^vintr  a  wagon  loaded  with  hay 
to  defendant  railroad's  atock  lots,  left  tbe  wag- 
onway, and,  for  his  own  convenience,  drove  up- 
on an  Indine  on  defendant's  premises  having  a 
25  per  cent  grade,  when  his  wagon— Its  wheel 
slmplng  into  a  rat — overtoraed,  mjnrlng  plain- 
tiff. The  gronnd  was  slippery,  and  plaintiff  had 
fall  knowledge  of  all  the  existing  conditions: 
and,  had  he  continued  on  the  wagonway  until 
he  reached  the  place  where  he  wished  to  un- 
load, he  would  not  have  been  injured,  ffeld, 
that  plaintiff  was  guilty  of  contributory  negli- 
gence. 

8.  Where  the  facts  are  nndlspated,  and  are 
such  that  reasonable  minds  can  draw  but  one 
Inference  therefrom,  the  question  of  contrlbu- 
toiy  negligence  is  one  of  law  for  the  court. 

4.  Negligence,  such  as  to  preclude  a  recovery' 
for  InjarieB,  la  merely  the  aosenee  of  such  care 
as  a  person  of  ordinary  pradenoe  would  exer- 
cise under  similar  circumstances. 

Appeal  from  Circuit  Court,  Daviem  Coun- 
ty; J.  W.  Alexander,  Judge. 

Action  by  Luther  G.  Meyers  against  tiie 
Chicago,  Bock  Island  &  Pacific  Hallway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

A.  Low,  W.  F.  Bvaiui,  and  Frank  P.  Se- 
bree,  for  appellant 

3.  H.  Wise  and  Hamilton  &  Dudley,  for  re- 
spondent cited  the  following  authorities  re- 
ferred to  in  the  opinion:  Lamb  v.  Ballway, 
147  Mo.  171. 48  S.  W.  659,  61  S.  W.  81;  Gratiot 
T.  Ballway.  116  Mo.  450,  21  S.  W.  1004;  Tab- 
ler  T.  Railway.  93  Mo.  79,  S  S.  W.  810;  Huhn 
V.  Railway,  92  Mo.  440,  4  S.  W.  937;  Kelm  v. 
Transit  Co..  90  Mo.  814,  2  S.  W.  427;  Nagel 
V.  Railway,  75  Ma  esft,  42  Am.  Rep.  418; 
Norton  v.  Ittner,  66  Mo.  SSI;  Weber  v.  Ball- 
way,  100  Mo.  194,  12  S.  W.  804,  13  S.  W. 
687,  7  L.  R.  A.  819,  18  Am.  Bt  Bep.  641; 
Fnlks  V.  Railway,  111  Mo.  840,  10  S.  W.  818; 
Corcoran  v.  Railway,  106  Mo.  406,  16  S.  W. 
411,  24  Am.  St  Bqh  894. 

SMITH.  P.  3.  Action  to  recover  damages 
for  negligence.  The  petition  of  the  plaintiff 
alleged  that  defendant  at  its  station  at  Win- 
ston, k^t  stockyards  and  pena  for  the  trans- 
action of  its  business  in  loading  and  ship- 
ping stock,  and  for  the  nae  and  benefit  of 
the  public,  and  tbat  It  maintained  a  road  or 
approach  aloi^  and  over  Its  right  of  way, 

t  IL  Bm  Naallsenee,  vol.  97,  OoiL  Dig.  |  HL 
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and  through  said  yards  and  pens,  for  the  nse 
of  persona  having  hay,  grain,  or  lire  stock 
to  dellTOT  at  said  atoc^yarda;  that  defendant 
negligently  permitted  said  road  and  approach 
to  get  out  of  repair  and  remain  so,  and  per^ 
mitted  a  golly  or  mt  to  be  worn  and  washed 
In  said  road,  making  the  same  dangerous  for 
persons  riding  over  It  with  a  team  and  wagon 
loaded  with  hay  or  other  feed  for  the  nse 
of  said  stockyards,  and  that  while  plaintiff. 
In  the  exercise  of  due  care,  was  driving  a 
wagon  and  team  loaded  with  hay  tor  dellv- 
eiy  to  said  stockyards  over  said  road  and 
approach  alongside  of  and  through  said 
stockyards,  the  wheds  of  his  wagon  tan  into 
said  mt  and  gaily,  and  his  wagon  tnmed 
over  and  upset,  and  he  was  thQnni  violently 
to  the  ground  and  injured,  ete.  There  was  a 
trial  to  a  Jury,  which  resulted  In  a  Judgment 
for  plaintiff,  and  defencUint  appealed. 

The  d^endant  assails  the  Judgment  on 
the  ground  that  the  trial  court  erred  In  deny- 
ing the  demurrer  Intoposed  by  it  at  tiie  con- 
cIuBlon  of  all  the  evidence. 

The  following  plat  of  the  locus  In  quo  will 
be  tound  helpful  in  reaching  a  correct  under- 
standing of  the  facts  of  the  case  as  we  shall 
presently  state  them  to  be: 


It.  A  strip  of  ground  about  12  feet  wide  was 
thus  1^  lying  between  the  alley  fence  and 
this  worn  wBgonway.  It  Inclined  from  the 
alley  fence  to  the  wheel  rut  in  the  north  side 
of  the  wagonway  to  somewhere  between  2 
and  3  feet.  A  day  or  two  preceding  that  on 
which  the  plaintiff  was  Injured  there  had 
Ibllen  a  light  snow.  The  ground  was  then 
frozen  quite  hard.  On  the  day  of  the  Injury 
the  snow  had  melted  away,  leaving  the  sur- 
face of  the  ground  very  slippery.  The  plain- 
tiff, with  full  knowledge  of  the  condition  of 
the  ground  on  that  day  drove  a  span  oi 
horaes,  attached  to  a  wagon  loaded  with  loose 
bay,  from  the  east  along  tlie  road  until  be 
reached  a  point  not  quite  opposite  tiie  south 
end  of  stock  lot  1.  where  he  drove  onto  the 
int^e,  and  continued  to  a  pcrfnt  indicated 
by  a  star  (*),  where  the  faindermoat  wheels 
of  his  wagon  slid  down  the  incline  until  they 
dropped  Into  the  mt  in  the  wagonway,  when 
the  superincumbent  load  of  bay,  with  idain' 
tiff  standing  on  the  top  of  1^  went  over. 
There  Is  no  substantial  variance  in  tiie  evl< 
dence  as  to  these  facte. 

If  it  be  conceded,  as  it  must  be,  that  the 
defendant  owed  the  plaintiff  the  duty  to  keep 
the  roadway  tlirongb  Itt  stockyards  lo  a  rea- 
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It  Will  be  seen  by  reference  to  Uie  that 
firom  a  crossing  over  defendants  railroad 
track  a  road  rans  south,  and  then  curves  un- 
til it  runs  east  between  the  south  side  of  de- 
fendant's stock  lot  alley  and  ite  right  of 
way  fence.  The  space  between  the  all^ 
fence  on  the  south  side  of  the  stock  lots  and 
the  right  of  way  fence  was  22  feet  The 
wag(Hiway  along  thoe  vras  about  6  feet  vrld^ 
and  through  long  years  of  usage  by  the  pub- 
lic In  passing  over  tt  to  polnte  beyond,  and 
those  using  it  to  reach  the  abuttii^  wtock 
pens  with  wagons  loaded  with  bay  or  oilier 
feed,  tt  had  become  worn  down  below  the 
original  level  of  the  ground  on  either  aide  of 


rvcRflcey  LOT 


sonably  safe  condition  for  tbe  we  of  tiune 
having  occasion  to  transact  bnsiness  with  it 
and  if  It  be  further  conceded  tiiat  the  defrad- 
ant  neglected  the  full  performance  of  this 
duty,  still,  ought  the  plaintiff  to  be  allowed 
to  recover?  If  the  plaintiff  had  not  deflected 
fnmi  the  wagonway,  but  kept  on  along  it  un- 
til oppodte  the  point  where  he  desired  to  nn- 
load,  his  wagon  would  not  have  turned  over. 
It  Is  not  disputed  but  what  tiie  surface  of 
the  ground  in  the  wagonway  was  sufficiently 
even  to  make  It  reasonably  safe  for  vehicles- 
driving  over  It  The  defendant,  at  moet 
was  only  required  to  keep  this  way  in  rea- 
sonable repair.  It  was  not  required  to  ke^ 
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It  ebsolntely  safe  to  Ita  full  wldtb.  Tbe  wag- 
onway  was  reasonably  safe,  and  that.  It 
seems  to  us,  was  all  that  was  required. 
When  the  plaintiff,  to  subserve  his  own  con- 
venience, left  the  wagoDway  and  went  upon 
the  "sidling"  strip,  he  did  so  at  his  own  risk. 
From  where  be  stood  upon  the  top  of  his  load 
of  loose  hay,  tbe  face  of  the  Incline  was  per- 
fectly visible  to  him.  He  could  see  the  In- 
cline was  about  a  25  per  cent  grade,  or  a 
descent  of  1  foot  to  4,  from  the  alley  fence 
to  tbe  wagonway.  He  knew,  too,  oi  the  slip- 
py condition  of  the  upper  snr&ce  of  the 
ground,  and  he  may  be  presumed  to  hare 
known  the  risk  of  his  wagon  caroming  into 
the  rut  when  be  drove  It  upon  the  slippery 
Incline.  He  had  fall  knowledge  of  all  the 
cxlstliv  conditions.  He  knew,  If  be  «Hitlu 
ued  on  tbe  wagonway  until  he  reached  tbe 
point  where  he  desired  to  unload,  that  be 
coold  do  so  in  safety.  He  knew,  too,  that 
if  be  drove  upon  the  slippery  Incline  It  would 
be  at  the  risk  of  turning  bis  wagon  over. 
No  man  exercising  ordinary  prudence  would 
have  attempted  this  without  at  least  first 
descending  from  his  lofty  stand  to  tbe 
ground,  and  from  there  would  have  guided 
tbe  course  of  hla  tram.  To  remain  on  the  top 
of  tbe  load  while  attempting  to  drive  along 
the  iDdlne  was  an  act  ct  the  greatest  Impru- 
dence, as  respected  his  own  personal  safety. 
Though  his  wagon  turned  over,  yet,  if  be 
bad  exercised  ordinary  care  and  prudence 
by  alighting  before  driving  upon  tbe  Incline, 
he  would  not  have  been  hurt.  Will  tbe  law 
Impose  a  liability  on  the  defendant  for  an  In- 
jury which  was  brougbt  about,  at  least  In 
part,  by  tbe  plaintiff's  own  Imprudent  and 
careless  conduct— a  result  to  whlcb  his  own 
Imprudence  was  a  contributing  cause,  and 
without  which  it  would  not  have  ensued  ? 

Upon  the  undisputed  facts  In  the  case,  we 
think  but  a  single  Inference  can  be  drawn, 
and  that  Is  of  negligence.  But  It  Is  contend- 
ed that  the  question  of  negligence  was  one 
for  the  Jury,  and  not  for  tbe  court.  Toung 
V.  Ry.  Co.,  72  Mo.  App.  263;  Graney  v.  SL 
Louis,  141  Mo.  180,  42  8.  W.  941,  and  cases 
cited  in  plalntUTs  brief.  It  Is  most  generally 
so,  but  where  the  facts,  as  here,  are  undis- 
puted and  are  such  that  reasonable  minds 
can  draw  no  other  Inference  from  tbem  than 
that  plaintiff  was  or  was  not  at  fault,  then 
It  la  the  province  of  tbe  court  to  determine 
the  question  of  contributory  negligence  as 
one  of  law.  Beach  on  Contrlb.  NegL  fi  447; 
Fowl»  V.  Randall  (Mo.  App.)  73  B.  W.  931; 
Lenlx  T.  Ry.  Co..  76  Mo.  86;  Butts  T.  By.  Co., 
96  Ma  272,  11  &  W.  754;  Fink  v.  Furnace 
Co.,  10  Mo.  AvB.  61.  Tbe  negligence  that 
will  preclude  a  recovery  Is  nothing  more  than 
the  absence  of  proper  care— such  care  as  a 
person  of  ordinary  i«tidence  would  exercise 
under  similar  drcmnstances.  Barton  v.  Ry. 
Co.,  82  Mo.  258,  14  Am.  Rep.  418;  Doss  v. 
By.  Ga,  59  Ho.  27,  21  Am.  Bep.  371.  The 
■alteDt  facts  of  this  case  are  undiluted, 
and,  aa  it  appears  to  us,  ate  auch  that  rea< 


Sonable  minds  can  draw  no  other  conclusion 
than  that  the  plaintiff  himself  dtd  not  exer- 
cise due  care— was  at  fault— and  therefore 
the  Questiott  of  contribatory  negligence  should 
have  t>een  determined  aa  one  of  law  by  the 
court 

Tbe  Judgment  must  acccndingly  be  revers- 
ed. All  concur. 


TUCKER  V.  McGTiElNNT. 

(Oonrt  of  Appeals  at  Kansas  Olty,  Mo.  Nov. 
9, 1906.) 

UNLAWFUL  DBTAINETR  —  LBSSBB  HOLDING 
OVBR— ACTION  BT  ORANTEB  OF  LBSSOR— 
COMPLAINT— BUFFICIENCy  —  EXHIBITION  OF 
DBBD— NECB8SITT— DEFKNSB-PAHTIBS. 

1.  A  complaint  io  an  action  for  nnlawful  de- 
taioer  instituted  by  tbe  grantee  of  the  lessor, 
which  alleged  that  plaintitE,  on  a  day  stated, 
had  the  legal  right  to  the  possession  of  tbe 
land  (describing  It),  and  that  be  had  ever  since 
been,  and  still  was,  entitled  to  possession  there* 
of;  and  that  defendant  willlully  and  without 
force  held  pogseBsion  of  the  same  after  the  ter- 
mination of  the  time  for  which  It  was  let  to 
him,  was  sufficient,  under  Rev.  St  1899,  8  3321. 
declaring  that  a  person  willfully  and  wititout 
force  holding  over  land  after  the  termination  of 
tbe  term  for  which  it  was  let  to  him,  and  after 
demand  of  possession,  Is  gnllty  of  unlawful  de- 
tainer. 

2.  A  purchaser  of  leased  premises  Is  not  re- 
quired to  exhibit  the  lessor's  deed  when  making 
a  demand  on  the  tenant  holding  over  after  the 
termination  of  the  lease  for  a  delivery  of  the 
possession  to  him;  Rev.  St  I  3321,  declaring 
that  a  person  who  willfully  and  wiuiout  force 
holds  over  any  lands  after  the  expiration  of  his 
tenancy,  and  who  does  not  surrender  the  pos- 
sesBiou  thereof  on  the  demand  of  the  one  legal- 
ly entitled  to  the  possession,  shall  be  guilty  of 
unlawful  detainer,  not  teqniring  the  exhibition 
of  the  deed;  and  section  4137,  jvovlding  that 
a  purchaser,  before  commencing  suit  against  tbe 
lessee  of  bis  grantor  for  past-doe  rent  most  ex- 
hibit to  the  lessee  the  deed  under  which  be 
claims  title,  being  inapplicable  to  actions  of  un- 
lawful detainer. 

8.  Rev.  St.  1S99.  |  3353.  providing  that,  if 
any  lessor  shall  grant  any  lands  before  the  ex- 

Elratlon  of  tbe  term  for  whidi  they  were  let, 
is  grantee  shall  have  the  same  remedies 
against  one  guilty  of  unlawful  detainer  by  hold- 
log  over  after  the  expiration  of  the  term  as  the 
lessor  would  have  had  if  he  bad  not  sold  the 
premises,  places  the  grantee  in  tbe  lessor's 
place  as  to  remedies  against  tbe  lessee  holding 
oter;  and.  in  an  action  by  snch  grantee,  evi- 
dence of  his  title  is  made  admissible  by  the  ex- 
press provisions  of  section  3355. 

4.  A  grantee  of  land  in  possession  of  a  third 
person  nnder  a  lease  still  in  force,  who,  before 
the  expiration  of  the  term,  conveyed  the  prem- 
ises to  another  by  deed  stipulating  that  tbe 
right  of  possession  should  not  accompany  the 
transfer,  but  should  remain  io  him  until  he  re- 
covered the  actual  possession,  when  it  ahotdd 
pass  to  the  pnrdhaser,  was  entitled  to  main- 
tain an  action  for  unlawful  detainer  against 
the  lessee  holding  possession  after  the  espira- 
tion  of  his  lease. 

5.  A  lessee  holding  over  after  the  expiration 
of  his  term,  when  sued  by  bis  lessor's  grantee 
for  unlawful  detainer,  cannot  show  In  defense 
that,  without  the  consent  of  his  lessor,  he  sub- 
let distinct  tracts  of  the  premises  to  third 
persons,  who  were  uot  made  parties  to  the  suit. 

Appeal  from  drcnlt  Court,  Boone  Gotmt^; 
Jno.  A.  Hockaday,  Judge. 
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Action  by  E.  C.  Tucker  against  A.  M.  Mc- 
Clenny.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

N,  T.  Oentry  and  Cbaa.  J.  Walker,  for  ap- 
pellant  C.  B.  Sebastian,  for  respondent 

SMITH,  P.  3.  This  is  an  action  of  unlaw- 
ful detainer,  which  was  brought  to  recover 
the  possession  of  certain  farm  lands,  consist- 
ing of  180  acres.  The  material  facts  which 
the  evidence  tends  to  prove,  and  which  gave 
rise  to  the  controversy,  may  be  shortly  stat- 
ed in  this  wise;  that  Is  to  say:  The  E3q til- 
lable Securities  Company— a  corporation— on 
June  9,  18M,  by  a  certain  deed,  acquired 
the  fee-simple  title  to  said  lands.  That  aft- 
erward  the  defendant  went  into  possession  of 
said  lands  under  a  lease  from  the  said  secn- 
rities  company,  which  was  to  expire  on  the 
1st  day  of  March,  1902.  That  before  the  ex- 
piration of  said  lease,  and  on  January  2, 
1M)2,  the  said  securities  company  sold  and 
by  deed  conveyed  said  tract  to  this  plaintiff. 
That  on  February  2,  1902,  the  plalnUfl  sold 
and  by  deed  conveyed  109.4  acres  of  said 
tract  to  one  Chas.  McLane.  That  on  Feb- 
ruary 11,  1002,  the  plaintiff  further  sold  and 
conveyed  44  acres  of  said  tract  to  one  O.  V. 
Castleman.  That  there  was  a  stipulation  In 
each  of  said  deeds  to  the  effect  that  the  gran- 
tor therein— the  plaintiff— was  "to  give  pos- 
session as  soon  as  be  got  It  and  not  befpre." 
That  on  the  9th  of  March,  1902,  the  plaintiff 
called  on  the  defendant  'who  was  still  In 
possession,  and  demanded  that  he  deliver  to 
him  (plaintiff)  the  itossesslon,  accompanying 
his  demand  with  an  exhibition  of  the  deed 
which  the  said  securities  company  had  deliv- 
ered to  him.  That  the  defendant  refused  to 
turn  over  the  possession  to  the  plaintiff,  and 
three  days  thereafter  this  action  was  brought 
There  was  a  trial  In  the  circuit  court.  In 
which  the  plaintiff  had  Judgment  and  de- 
fendant appealed. 

At  the  beginning  of  the  trial  the  defend- 
ant objected  to  the  Introduction  of  any  evi- 
dence on  the  ground  that  the  complaint  no- 
where alleged  the  relation  of  landlord  and 
tenant  between  plaintiff  and  defendant  or 
bow  the  plaintiff  derived  any  right  to  the 
land.  This  objection  was  overruled,  and,  as 
we  think,  properly  so.  The  complaint  al- 
leged that  on  the  1st  day  of  March,  1902.  the 
plaintiff  had  the  legal  right  to  the  posses- 
sion of  said  land— describing  It— and  that  be 
had  ever  since  been,  and  still  was,  entitled 
to  the  possession  thereof;  that  the  defendant 
willfully  and  without  force  holds  the  pos- 
session of  said  lands  after  the  termination 
of  the  time  for  which  they  were  let  to  him, 
etc.  The  allegations  of  the  complaint  fol- 
lowed form  No.  135,  Rev.  St.  1S99,  which  is 
one  of  those  prepared  by  the  revisers  of  the 
Statutes  of  1855,  as  adapted  to  the  statute, 
and  which,  it  may  be  seen,  has  been  car- 
ried forward  Into  the  appendix  of  each  suc- 
cessive revision.  Bradford  v.  Tilly,  65  Mo. 
App.  ISl.  It  seems  to  as  that  the  complaint 


Is  quite  sufficient  under  the  statute  (Rev.  St 
1899.  {  3321).  We  have  not  been  referred  by 
the  defendant's  very  learned  and  Industrious 
counsel  to  any  establlabed  precedent  which 
upholds  their  contention. 

At  the  conclusion  of  all  the  evld«ice,  the 
defendant  requested  an  Instruction  in  the 
nature  of  a  demurrer,  which  was  by  the  court 
denied. 

It  Is  contended  that  the  exhibition  of  the 
deed  by  plaintiff  to  defendant  was  Insuffi- 
cient By  turning  to  the  statute  In  relation 
to  forcible  entry  and  detainer,  it  will  be  seen 
that  it  nowhere  requires  the  grantee  or  the 
assignee  of  any  lessor  to  exhibit  to  the  les- 
see his  deed,  In  order  to  entitle  him  to  brluff 
his  action  under  section  3321,  supra.  It  is 
true  that  In  the  statute  relating  to  landlord 
and  tenant  there  Is  a  section  (4137)  which 
provides  that  the  purchaser  of  land,  before 
commencing  suit  against  the  lessee  of  hla 
grantor  or  vendor  who  has  made  default  In 
the  payment  of  the  rent  shall  at  the  time  of 
demanding  the  rent  exhibit  the  deed  under 
which  he  claims  title;  but  obviously  this 
statute  has  no  application  to  actions  of  un- 
lawful detainer.  By  section  S353  It  Is  pro- 
vided that  if  any  lessor  shall  grant  any  lands 
before  the  expiration  of  the  term  for  which 
they  were  let  his  grantee  shall  have  the 
same  remedies  against  one  guilty  of  unlaw- 
ful detainer  by  holding  over  such  lands  after 
the  term  for  which  they  were  demised  as 
such  lessor  would  have  had  if  he  had  not 
granted  such  lands.  It  is  thus  seen  that  this 
section  puts  the  grantee  in  the  lessor's  shoes 
as  to  the  remedies  of  the  lattw  against  the 
lessee.  In  an  action  under  the  forcible  en- 
try and  detainer  statute,  evidence  of  deriva- 
tive titles  Is  admissible.  Section  3355.  While 
the  grantee  of  a  lessor  is  not  required  by 
the  statute  In  such  action  to  make  proof  that 
he  exhibited  his  deed  to  the  lessee  before 
commencing  the  suit,  he  is  required  to  make 
proofs  of  his  rights  under  the  title  derived 
from  the  lessor,  which  was  done  In  this  case. 

It  is  contended  that  as  the  plaintiff  had. 
previous  to  the  date  of  the  suit  sold  and  by 
deeds  conveyed  distinct  parts  of  said  tract 
to  McLane  and  Castleman,  respectively,  he 
did  not  at  that  date  have  a  right  to  the  pos- 
session of  the  entire  tract  But  this  conten- 
tion cannot  be  upheld,  because  of  a  stipula- 
tion In  each  of  the  deeds  from  plaintiff  to 
McLane  and  Castleman  in  which  It  was 
agreed  that  the  right  to  the  possession  should 
not  accompany  the  transference  of  the  legal 
title,  but  was  to  remain  in  the  plaintiff  un- 
til be  recovered  the  actual  possession,  when  It 
should  pass  to  his  grantees.  This  stipulation 
In  the  deed  had  the  eSect  to  restrict  and  con- 
trol the  operation  of  the  deeds.  Logan  v. 
Woolwine,  56  Mo.  App.  458,  and  cases  there 
cited.  Accordingly  It  Is  clear  that  the  right 
to  the  possession  at  the  date  of  the  com- 
mencement of  the  suit  was  In  the  plaintiff, 
and  not  in  McLane  and  Castleman,  as  to  that 
part  of  the  land  conveyed  to  ttaeni. 
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Afl  we  have  seen,  the  plalntUC  as  the  gran- 
tee of  the  lessor,  the  securltleB  company,  ana- 
talned  tbe  same  relation  to  the  defendant  as 
that  company  would  have  sustained,  had  it 
not  conveyed  Its  title  to  plaintiff.  And  It 
cannot  Ik  that  the  plaintiff's  action  mnst  fall 
because  It  appears  that  tbe  defendant,  dur- 
ing tbe  time  covered  by  bis  lease,  bad,  with- 
out the  consent  of  his  lessor,  placed  Brown, 
Sims,  and  McQultty  In  possession  of  certain 
distinct  parts  of  the  tract  It  is  true  tliat 
an  action  of  this  kind  is  re<}ulred  to  be 
brought  against  tbe  party  In  the  actual  pos- 
session; but  was  not  the  defendapt,  as  to 
plaintiff,  In  the  actual  possession?  But  can 
It  be  that  a  tenant  can  put  others  In  posses- 
sion of  parts  of  the  land  demised  to  him, 
and  then  he  and  tbey  hold  over  tbe  time  for 
which  tbe  land  was  demised  to  him,  and, 
when  he  Is  sued  for  unlawful  detainer,  can 
he  successfully  defend  the  action  on  the 
ground  that  ^e  others  holding  under  him 
have  not  been  joined  as  defendants?  In  what 
way  was  the  defendant  prejudiced  by  this 
nonjoinder?  If  no  substantial  prejudice  re- 
sulted to  him,  as  manifestly  It  did  not.  then 
such  defense  was  not  available  to  him.  It 
may  be  that  the  lessor  or  his  grantee  may  not 
desire  to  dispossess  some  or  all  of  the  persons 
holding  under  tbe  lessee.  It  may  be  that 
tliey  or  some  of  them  are  willing  to  pay  the 
rent  to  the  lessor  or  his  grantee,  or  enter  Into 
leases  with  blm,  and  thus  to  continue  their 
occupancy;  and  in  such  case  must  such  les- 
sor or  his  grantee  be  compelled  to  bring  his 
action  against  the  lessee  and  all  those  hold- 
ing under  blm,  or  else  fall?  The  lessor  or 
his  grantee  itt  entitled  to  the  possession  of 
the  entire  demised  premises,  as  against  his 
lessee,  and  it  can  be  no  defense  to  the  latter 
that  be  has  put  otbers  in  possession  of  parts 
of  the  premises.  If  a  tenant  who  Is  hold- 
ing over  after  the  expiration  of  his  term  can 
defeat  an  action  of  this  kind  by  interposing 
such  defense,  then  the  Legislature  has  en- 
acted the  forcible  entry  and  detainer  statntes 
to  Tery  little  effect 

Some  other  minor  points  have  been  sug- 
gested In  the  briefs  of  counsel,  and  these  we 
bave  examined  and  found  without  merit. 

It  Is  clear  to  ub  that  upon  the  evidence  ad- 
duced the  plaintiff  was  entitled  to  recover, 
and  it  results  that  the  Judgment  must  be  af- 
firmed.  AH  concur. 


ALBIN  T.  CHICAGO.  R.  I.  &  P.  BY.  CO.* 

(Court  of  Appeals  at  Kansas  CSty,  Mo.  Nor. 
9,  1903.) 

RAILROADS  —  PASSENQBRS  —  INJUBT  WHILa 
CROSSING  INTBRTENINO  TRACK— TARIANCB 
— WAIVKR^HBASURB  OP  DAUAOBB-FDTDRB 
PAIN  AND  ANGUISH. 

1.  Where  plaintiff  was  at  defendant's  depot 
for  the  purpose  of  taking  a  train,  and,  though 
ke  had  pnroiased  no  ticket,  was  crosring  an  m- 
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tervening  track  for  the  porpose  of  boarding  a 
train  with  the  intention  of  paying  his  fare  there- 
on, he  was  entitled  to  the  measure  of  care  due 
a  passenger. 

2.  It  appearing  that  plaintiff  was  directed  by 
the  statioD  agent  to  board  the  train,  the  fact 
that  it  was  a  freight  train,  not  carrying  pas- 
sengers, did  not  make  plainUfl  a  trespasser. 

3.  In  an  action  against  a  railway  company 
for  personal  injuries,  in  which  It  was  alleged 
that  defendant  was  negligent  in  the  operation 
of  a  switch  engine  which  struck  plaintiff,  but 
Evidence  showing  that  defendant's  station  agent 
was  negligent  in  directing  plaintiff  to  board  a 
certain  freight  train,  and  also  negligent  in  fail- 
ing to  have  the  place  Bufflciently  lighted,  was 
received  without  objection,  defendant  could  not 
thereafter  object  that  there  was  a  variance. 

4.  In  an  action  against  a  railroad  company 
for  personal  injuries,  an  Instrurtion  authonzing 
a  recovery  for  pain  and  angiiiBh  likely  to  bo 
suffered  was  erroneous,  plaintiff  being  oititled 
to  recover  only  for  such  pain  and  anguish 
would  reasonably  result  in  the  future. 

Appeal  flrom  Circuit  Court.  Gentry  Oonn- 
tj;  Oallatlo  Oniig,  Judge. 

Action  by  James  W.  Albln,  by  guardian, 
against  tbe  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  From  a  Judgmmt  tor 
plaintiff,  defendant  appeals.  Reversed. 

See  er  s.  w.  934. 

W.  F.  Evans  and  McDongal  &  Sebree.  for 
appellant  Peery  &  Lyons  and  Harbw  & 
Knigbt;  tor  roipcHident 

BROADDUS,  J.  This  Is  a  suit  for  personal 
Injury  alleged  to  have  been  sustained  by  the 
negligence  of  the  defendant,  l^e  gist  of  the 
petition  Is  as  follows:  Plaintiff  states  that 
on  or  about  tbe  20tb  day  of  April,  1900,  at 
and  near  the  depot,  station,  and  platform 
owned  and  used  by  said  defendant  railway 
company  in  the  city  of  Caldwell,  Sumner 
county,  Kan.,  and  In  tbe  nighttime,  and  while 
the  plaintiff  was  lawfully  attempting  to 
cross  one  of  the  railroad  tracks  of  said  de- 
fendant railway  company,  being  the  track 
nearest  the  platform  In  front  of  said  depot 
and  station,  for  tbe  purpose  of  boarding  a 
train  of  cars  of  said  defendant  company  and 
taking  passage  thereon,  which  said  train  of 
cars  so  Intended  to  be  boarded  by  plaintiff 
was  then  on  the  second  track  from  said 
platform  In  front  of  said  depot  and  station, 
the  defendant,  by  its  agents,  servants,  and 
employ^  while  operating  and  running  a  lo- 
comotive engine  and  tender  attached  thereto 
(commonly  called  a  "switch  engine")  on  said 
first  track  nearest  the  said  platform  In  front 
of  said  depot  or  station,  carelessly,  negligent- 
ly, unsklllfully.  and  recklessly  ran  said  em- 
gtne  and  tender  backwards  on  and  against 
tbe  plaintiff,"  etc.  PlalntlfTs  testimony  show- 
ed the  following  state  of  facts:  The  plain- 
tiff, who  at  the  time  of  the  Injuries  was  a 
boy  less  than  18  years  of  age,  had  been  bom 
and  reared  in  Gentry  county.  Mo.,  and  at  the 
time  of  tbe  trial  and  for  some  time  prlsr 
thereto  had  lived  with  his  mother  In  the 
neighborhood  of  Darlington,  about  five  mHea 
from  the  place  of  trial,  and  bad  worked  as  a 
farm  hand  prior  to  the  time  be  was  InjureC 
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AboDt  the  middle  of  April,  1900,  he  had  gone 
with  hie  mother  to  Tlslt  relatives  at  Weather- 
ford,  Okl.  On  the  way  down  they  had  gone 
from  Bl  Reno  to  Weatberford  on  a  freight 
train.  His  mother  started  him  home  alone 
on  the  morning  of  the  19th,  and  gave  him 
snfflcient  money  to  pay  his  fare.  He  came 
from  Weatherford  to  El  Reno  on  a  freight 
train  on  the  "Cboctow"  Railroad,  the  same 
way  he  had  gone  thore,  and  paid  his  fare  on 
the  train.  He  arrived  at  El  Reno  about  day- 
light to  take  the  Rock  Island  from  there 
north.  He  watted  there  about  an  hour  and  a 
half,  and  then  took  a  freight  train  north  for 
Caldwell,  for  the  reason,  as  he  states,  that 
there  was  no  passenger  train  north  till  that 
evening,  and  paid  his  fare  on  the  train.  He 
arrived  at  Caldwell  (which  Is  a  division  on 
defendant's  road,  and  as  far  as  the  train 
went)  about  6  o'clock  In  the  evening,  got  off 
the  train  at  the  depot,  and  immediately  went 
into  the  depot,  and  Inquired  when  the  pas- 
senger train  would  leave  for  Topeka.  The 
agent  told  him  7  o'clock,  and,  thinking  he 
had  ample  time,  the  plalntlfF  went  uptown, 
got  his  supper,  walked  around,  and  got  back 
to  the  depot  about  10  mlautes  after  the  train 
had  gone.  The  agent  told  him  that  there 
would  be  no  other  passenger  train  till  the 
next  morning,  and  be  then  inquired  if  there 
would  he  a  freight  train,  and  the  agent  told 
blm  there  would  be  one  out  about  11  o'clock. 
Preferring  to  take  this  train  rather  than 
wait  til]  the  next  morning,  he  waited  around 
the  depot  till  the  train  came  in  or  was  made 
up.  The  train,  however,  did  not  get  ready 
to  pull  out  until  about  1  o'clock  on  the  morn- 
ing of  the  20th.  When  the  train  pulled  up  in 
front  of  the  station  plaintiff  asked  the  agent 
In  charge  of  the  office  if  that  was  his  train. 
The  agent  replied  that  It  was,  and  told  him 
to  get  on  it  All  at  the  forcing  testimony  In 
regard  to  the  time  and  manner  of  his  arrival, 
his  inquiries  at  the  depot,  and  the  directions 
of  the  agent,  and  what  he  did  in  pursuance 
thereof,  was  admitted  at  the  trial  without 
objection  np<»i  the  part  of  appellant  The 
depot  faced  to  the  east,  and  the  train  was 
standing  on  the  second  track  in  front  and  a 
little  south  of  the  waiting  room.  The  plain- 
tiff had  purchased  no  ticket,  because,  as  he 
says,  the  money  was  just  as  good,  and  he 
had  theretof(H-e  paid  bis  fare  on  the  trains  on 
defendant's  road.  Following  the  directions 
of  the  depot  agent,  he  left  the  waiting  room, 
crossed  the  platform  toward  his  train,  and 
as  he  was  crossing  the  first  track  in  front 
of  the  depot  he  was  struck  by  the  tender  in 
the  rear  of  a  switch  engine  which  was  back- 
ing south  in  front  of  the  depot  He  fell  to- 
ward the  tender  on  the  footboard,  and  was 
carried  some  25  feet,  when  it  seems  the 
switch  engine  was  stopped  by  a  signal  from 
the  yardmaster.  He  got  off  the  footboard, 
and  started  to  walk,  and  fell  down  or  sat 
down  on  the  edge  of  the  platform,  where  he 
was  discovered  10  or  15  minutes  Uter.  The 
plaintiff  testified  that  there  w&a  no  Ugbt  on 


the  rear  of  the  engine  or  tender,  and  that  no 
bell  was  ringing,  nor  was  any  other  signal 
given  of  the  approach  of  the  backing  train; 
that  it  was  a  dark  night;  that  there  were 
no  lights  in  front  of  the  depot  sufficient  to 
light  up  the  tracks;  and  that  he  did  not  see 
the  Bvrltcb  engine,  although  he  looked,  and 
was  not  aware  of  Its  being  on  the  track  until 
he  was  struck.  -The  plalntiCTs  leg  was  brok- 
en just  above  the  knee,  and  he  sustained  a 
"T"  fracture^  extending  down  into  the  knee 
joint  was  confined  to  bis  bed  for  six  weeks, 
and  wait  on  crutches  for  two  months  there- 
after, and  the  knee  Joint  is  permanently  stiff- 
ened and  Injured,  and  the  testimony  tends  to 
show  that  he  will  never  have  the  full  use  of 
the  limb.  The  testimony  for  defendant  was 
contradictory  to  that  of  plaintiff.  The  sta- 
tion agent  denied  having  directed  plaintiff  to 
get  on  the  train.  All  of  the  employes  of  the 
company  testified  that  there  were  a  number 
of  lights  at  different  points  around  the  de- 
pot It  is  not  contended  by  appellant  that 
any  bell  was  rung  while  the  «iglne  was 
backing.  The  confilctlng  testimony  wna 
weighed  and  passed  upon  by  the  jury,  and 
they  found  In  favor  of  plaintiff,  and  the  only 
questions  for  decision  by  this  court  are 
whether  the  plalntifTs  own  testimony  show- 
ed that  he  was  entitled  to  recover,  and 
whether  the  case  was  properly  tried  and  sub- 
mitted to  the  jury  on  correct  Instructions. 

The  court  Instructed  the  jury,  at  Uie  re- 
quest of  plaintiff,  in  substance,  that  If  they 
believed  from  the  evidence  that  defendant 
was  operating  trains  of  cars  for  the  purpose 
of  carrying  freight  and  passengers  from 
Caldwell  to  Topeka;  that  defendant  had  a 
station  at  Caldwell,  in  charge  of  an  agrat 
who  directed  passengers  as  to  the  trains  they 
should  take;  that  plaintiff  had  informed  said 
agent  of  hla  desire  to  take  passage  to  To- 
peka; that  there  was  a  freight  train  then 
standing  on  the  second  track  in  front  of  said 
depot;  that  plaintiff  asked  said  agent  if  that 
was  his  train;  that  said  agent  informed  him 
that  it  was,  and  told  him  to  go  and  get  on  it 
and  that  In  pursuance  of  said  directions, 
while  plaintiff  was  attempting  to  cross  the 
first  track  for  the  purpose  of  boarding  said 
train,  and  while  the  plaintiff  was  In  the  ex- 
ercise of  ordinary  care,  the  agents  and  serv- 
ants of  defendant  carelessly  and  negligently 
ran  the  switch  engine  backward  against  the 
plaintiff  without  warning  of  any  kind,  and 
without  having  any  light  thereon  or  other 
signal  of  Its  approach,  and  injured  plaintiff 
without  fault  or  negligence  on  his  part— then 
they  should  find  for  the  plaintiff. '  The  sec- 
ond instruction  for  plaintiff  defined  ordinary 
care;  and  the  third  stated  the  measure  of 
damages  to  be  the  physical  Injury  inflicted, 
if  any,  the  pain  and  suffering  endured,  U 
any,  in  consequence  of  the  Injury,  the  phys- 
ical pain  and  mental  anguish,  If  any,  the  jury 
should  believe  from  the  evidence  he  is  likely 
to  suffer  In  the  future  because  of  said  Injury, 
the  character  of  the  tnjnrjr,  and  Its  contlna- 
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ance,  If  permanoi^  and  to  wbat  atmt,  If 
any,  the  plalntUft  capadtr  for  earning  a 
Urellhood  s&ould  be  Impaired  after  bis  ma- 
jority. The  iDBtractlonB  asked  bj  defraidant, 
and  which  the  court  refused  to  give,  were^ 
in  effect  (except  the  third),  demnrrera  to  tiie 
erldencew  They  were  (1)  that  the  verdict 
should  be  for  the  defendant;  (2)  that.  If 
plaintiff  stepped  on  the  tra<ft  Immediately  In 
ftont  of  the  tendeTt  and  was  struck,  he  coold 
not  recover;  (4)  that  the  plaintiff  was  a  tres- 
passer, and  defendant  owed  him  no  dnty, 
unless  the  men  in  charge  of  the  engine  saw 
him  hi  time  to  have  averted  the  Injury;  (6) 
that  the  freight  train  <iiA  not  cany  passen- 
gers, and  plaintiff  had  no  right  to  attempt 
to  board  ft  The  third  instruction  asked  by 
defendant  was  as  follows:  "The  Jmry  are  In- 
structed that  it  Is  the  duty  of  one  before  en- 
tering upon  a  railroad  track  to  look  and  lis- 
ten fta-  approaching  trains.  And  if  be- 
lieve from  the  evldoice  tiiat  the  plaintiff 
oonld  have  seen  <ar  heard  the  approaching  en- 
glue  before  entering  npon  tlw  railroad  track, 
then  he  cannot  recover,  and  yonr  verdict 
must  be  for  defendant.**  The  court  refused 
to  give  this  Instruction  as  asked,  bat  modified 
It  BO  that  plaintiff  would  be  required  to  use 
only  ordinary  care  to  see  or  bear  the  engine, 
and  c^Eered  to  give  the  same  la  Its  modified 
form,  which  was  refused  and  declined  by 
defendant 

Defendanlfa  first  and  principal  contention 
-Is  that  under  the  ifleadlngs  and  evidence 
Idalntlff  was  not  entitied  to  recover.  This 
contention  is  predicated  upon  the  ground 
that  plalntlfF  seeks  to  recover  by  reason  of 
the  negligence  of  defendant's  agents  in  oper- 
ating the  swlteb  engine  which  struiik  him 
while  be  was  crossing  defendants  track  on 
Us  way  to  board  the  freight  train  In  ques- 
tion, of  which,  it  is  insisted,  fiiere  was  no 
evidence.  If  the  plaintiff  was  a  mere  tres- 
passer, as  contended  by  defendant,  he  was 
not  entitled  to  recover  under  the  evidence,  as 
he  was  at  the  time  of  bis  injury  in  a  place 
where  be  had  no  rl^t  to  be.  But  there  was 
evld^ce— contradicted.  It  is  tme— that  he 
was,  in  the  eye  of  the  law,  a  passenger  at  the 
time  he  was  Injured.  This  evidence  was 
that  he  was  at  the  defeodant's  station  for  the 
purpose  of  taking  passage  on  defendant's 
freight  train,  and  that  he  made  the  attempt 
to  do  so  at  the  direction  of  said  agent  "To 
become  a  passenger,  and  entitied  to  protec- 
tion as  such.  It  is  not  necessary  that  a  per- 
son ahall  have  entered  a  train  or  paid  his 
ftre.  but  be  is  such  as  soon  as  he  comes  with- 
in the  control  of  the  carrier  at  tiie  station, 
through  the  nsual  approaches,  with  intent  to 
become  a  passenger."  And  "there  can  be  no 
doubt  that  a  carrier  is  under  the  duty  of 
exercising  care  for  the  safety  of  such  per- 
son, since  be  comes  on  the  carrier's  premises 
by  taivitation."  Fetier  on  Carrfos  of  Fas- 
sengera,  voL  1«  I  228,  and  authorities  cited. 
And,  being  a  passenger,  be  had  the  right  to 
rely  npon  the  direction  of  the  station  agent 


to  him  to  board  the  train.  Talbot  v.  Rail- 
way, 72  Mo.  App.  ^1;  Newcomb  v.  Railway, 
IttO  Mo.  400,  69  8.  W.  348.  And  under  the 
rule  announced  In  those  cases  it  was  Im- 
material whether  or  not  the  said  freight  train 
carried  passengers,  as  plaintiff  was  directed 
by  the  station  agent  to  take  passage  on  it 

But  It  is  claimed  that,  as  the  negligence  of 
the  defendant  under  tiie  all^atlons  of  the 
petition  was  in  the  (deration  ot  the  swltdi 
engine,  and  there  being  no  proof  of  such, 
the  i^lntUTs  case  failed.  While  there  was 
no  such  iwoof,  yet  the  othw  facta  given  In 
evidence  whidi  ccmBtituted  the  plaintiff  a 
pa»enger,  vis.,  the  direction  of  the  station 
agent  for  him  to  take  passage  on  said  freight 
train,  and  for  failure  to  have  the  place  suf- 
fldentiy  lii^ted,  which  was  received  without 
obJecti<ni  by  defendant  and  upon  which  it 
Joined  issue  before  the  Jury,  did,  if  tme,  con- 
stitute negligence.  It  is  true  ttiat  under  the 
pleadings  there  was  a  variance,  tar  the  peti- 
tion was  based  np(m  allegations  at  negli- 
gence of  the  persona  operating  the  «iglneb 
and  not  upon  that  at  the  statitm  agent  is 
directing  idalntifE  to  boud  said  freli^t  train, 
and  for  failure  of  defendant  to  provide  suf- 
ficient light;  but  the  defendant  Is  not  in  a 
ctmdltion  to  avail  itself  of  such  variance  be- 
tween such  proof  and  the  pleadings,  not  hav- 
ing excepted  to  the  Introduction  of  such  evi- 
dence when  <^ered  for  the  reason  that  It  wa3 
not  responslTe  to  the  pleadings;  and.  having 
made  no  affidavit  of  snrprise,  it  thereby  waiv- 
ed tlie  point  Chouquetto  v.  Blec.  By.  Co.. 
162  Mo.  257,  58  S.  TV.  887;  MeUor  v.  By.,  lOS 
Mo.,  loc.  dt  471.  16  8.  W.  819,  10  L.  B.  A. 
36. 

But  It  is  contended  that  if  plaintiff  had 
looked,  he  could  have  seen  the  approaching 
engine  in  time  to  have  avoided  the  Injury. 
But  plaintiff  testified  that  he  did  look,  but 
failed  to  see  the  engine  before  be  was  struck 
by  it;  that  lie  failed  to  see  H  because  tiiere 
was  not  sufficient  light  It  Is  true  that  all 
defendant's  agente  and  employte  j/xeaeat 
stated  that  the  oiglne  was  lighted,  and  that 
there  were  platform  lights.  The  question 
was  one  of  fact  for  the  Jury,  and  we  are  not 
authorized  on  the  mere  preponderance  of  evi- 
dence In  favor  of  defendant  on  the  question, 
bowevor  great,  to  overturn  the  finding. 
Nearly  every  assumption  of  defendant  is 
against  the  evidence,  consequentiy  mudi  of 
the  law  cited  by  ito  counsel,  howevw  sound, 
has  no  application.  Among  the  most  un- 
founded of  these  assumptions  is  that  the 
plaintiff  was  a  trespasser;  but  the  Jury 
thought  different 

It  is  further  contended  that  plalntifFs  in- 
struction Na  8,  defining  his  measure  of  dam- 
ages, was  emmeons,  in  that  It  anthwizes 
damages  to  be  assessed  for  future  pain  and 
angulidi  likely  to  be  suffered.  The  role  is 
that  It  is  not  the  possible  or  probable  future 
pain  and  anguish  which  may  result  from 
injury  that  will  Justify  an  award  of  dam- 
ages, but  only  such  damages  which,  from 

Digitized  by  Google 


166 


77  80 U  TB  W  JliSTBRK  BEFOBTBB. 


the  evidence,  wUl  reasonabl;  result  In  the 
future.  Blgelow  t.  St  By.  Co.,  48  Mo.  App. 
387;  Curtis  t.  By.,  18  N.  Y.  634,  75  Am.  Dec. 
256;  Baker  t.  Independence,  93  Mo.  App. 
165;  Beasley  t.  Linehan  Trans.  Ca,  148  Mo., 
toe.  clt.  413,  BO  S.  W.  87. 

For  the  error  In  giving  said  Instruction,  the 
cause  la  reversed  and  remanded.  All  con- 
cur. 


8TBATTSS  t.  ST.  LOUIS  TRANSIT  CO.* 

(Court  of  Appeals  at  St  Lonla,  Ho.  Nov.  17, 
1903.) 

SmBBT  RAILROADS-WJtTRT  TO  PA8SBHQBR— 
ASSAnZ;T  BT  CONDUCTOR  —  PHITITION  —  DB- 
HORRBR— WAIVER— 8TATDTBS-APPIEAL  AND 
BRROR— VERDICT. 

1.  Aq*  appeal  on  the  record,  in  the  absence  of 
a  hiU  of  exceptions,  restricts  the  coart  to  a  re- 
view of  questions  arising  on  the  face  of  the 
record. 

2.  Where  a  demurrer  to  a  petition  on  the 
ground  that  defendant  Is  not  a  necessary  party 
to  a  complete  detennlnatloa  of  the  action  u 
overruled,  an  answer  on  the  merits  Is  equiva- 
lent to  a  withdrawal  or  ahaodonment  of  the 
demurrer,  under  Bev.  St  1899,  |  602,  relating 
to  waiver  of  objections. 

8.  A  carrier  is  liable  where  plaintiff,  after  a 
street  car  had  stopped  for  the  purpose  of  re- 
ceiving passengers,  and  while  still,  or  slowly 
moving,  attempted  to  get  on,  and  was  violently 
and  without  provocation  assaulted  by  the  con- 
ductor,  causing  plaintiff  to  fall  from  the  car, 
whereby  he  sustained  injuries. 

4.  By  pleading  to  the  merits  defendant  waives 
all  objections  to  the  petition  except  that  it  fails 
to  state  facts  sufficient  to  constitute  a  cause  of 
action  and  the  objection  that  the  court  has  no 
jurisdiction  over  ^e  subject-mattw  of  the  ae- 
tlon. 

5.  Any  defects  in  a  petition  alleging  that 
plaintiff,  after  a  street  car  had  stopped  tor  the 
purpose  of  receiving  passengers,  and  while  still, 
or  slowly  moving,  attempted  to  get  on,  and  was 
violently  assaulted  by  the  conductor,  causing 
plaintiff  to  be  thrown  and  fall  from  the  car, 
whereby  he  sustained  injuries,  such  assault  be- 
ing without  provocation  or  justification,  and 
committed  while  plaintiff  was  on  the  car  or  step 
thereof,  are  cured  by  verdict,  under  Rev.  St. 
1899,  I  029,  requiring  pleadings  to  be  liberally 
construed  with  a  view  to  substantial  justice  be- 
tween the  parties. 

Appeal  from  St  Louis  Circuit  Court;  Da- 
vid G.  Taylor,  Judge. 

Action  by  Edward  Strauss  against  the  St 
Louis  Transit  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Boyle,  Priest  &  Lehman,  for  appellant 
A.  R.  Taylor,  for  respondent 

REYBURN,  J.  In  view  of  the  conclusion 
reached  In  this  cause,  we  deem  It  best  to  ex- 
hibit the  pleadings  Intact.  Plaintiff's  canse 
of  action  was  thus  set  forth:  "The  plaintiff 
states  the  defendant  Is,  and  at  the  time  here- 
in stated  was,  a  corporation  by  virtue  of 
the  law  of  Missouri,  and  used  and  operated 
the  railway  and  car  herein  mentlfmed  for 
the  poivoae  of  canylng  passengers  for  hire 
fnun  one  point  to  anottier  as  a  public  car- 
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rler  of  passengers.  That  on  the  evening  of 
June  18,  1902,  the  defendant  by  Its  servants 
in  charge  of  Its  car,  stopped  Its  car  at  Broad- 
way and  Catlin  streets,  in  the  city  of  St 
Louis,  for  the  purpose  of  receiving  passen- 
gers on  said  car.  and  as  the  plaintiff  at  such 
invitation  was  proceeding  to  get  upon  said 
car  as  a  passenger  whilst  stopped,  or  slowly 
moving,  defendant's  conductor  In  charge  of 
said  car  violently,  wickedly,  willfully,  and 
maliciously  assaulted  the  plaintiff,  Idcfced 
him  In  the  breast  and  on  the  body,  causing 
him  to  be  thrown  and  fall  from  said  car  and 
sustain  a  compound  and  comminuted  frac- 
ture of  his  right  arm  and  dislocation  of  the 
elbow  and  other  injuries  and  bruises  on  his 
body.  And  plaintiff  avers  that  bis  said  in- 
juries and  said  assault  were  without  any 
provocation  or  justification,  whilst  be  was  a 
passenger  on  said  car  and  the  step  thereof. 
That  by  said  Injuries  the  plaintiff  has  suf- 
fered and  will  suffffl*  great  pain  of  body  and 
mind,  has  been  permanentiy  disabled  from 
labor,  and  has  lost  and  will  lose  the  earnings 
of  his  labor;  has  Incurred  and  will  Incur 
large  expenses  tor  medicines,  medical  and 
surgical  attention,  and  nursing— to  his  actual 
damages  in  the  sum  of  ten  thousand  dollars; 
and  as  said  Injuries  were  wrongfully,  will- 
fully, and  maliciously  inflicted,  the  plaintiff 
claims  ten  thousand  dollars  by  way  of  pun- 
ishment for  said  wrongful  acts.  The  plain- 
tiff prays  judgment  In  the  total  sum  of  twen- 
ty thousand  dollars."  To  this  complaint  de- 
fendant filed  the  demurrer  following: 
"Comes  now  the  defendant  and  demurs  to 
the  petition  of  plaintiff  filed  In  this  cause 
for  the  grounds  of  objection  following,  to 
wit:  (1)  Because  said  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  (2)  Because  said  petition  does  not 
show  or  allege  that  the  alleged  assault  was 
made  by  the  conductor  whilst  engaged  In  tbe 
performance  of  any  duty  for  the  defendant, 
but  does  allege  that  the  act  complained  of 
was  the  personal  act  of  the  conductor,  done 
of  his  personal  malice,  and  no  ratification  by 
the  defendant  is  pleaded"— which  demurrer 
the  court  overruled,  and  defendant  filed  an 
amended  answer  thus:  "Comes  now  the  de- 
fendant, and,  leave  of  court  therefor  tiavlng' 
fli-st  been  had  and  obtained,  files  this.  Its 
first  amended  answer  to  prainttfTs  petition: 
Defendant,  for  first  amended  answer  to 
plaintiff's  petition,  denies  each  and  every  al- 
legation therein  contained.  For  further  an- 
swer and  defense,  defendant  says  that  the 
car  which  plaintiff  attempted  to  board  was  at 
the  time  and  place  alleged  In  the  petition  In 
charge  of  defendant's  conductw,  one  Joseph 
Jezeck;  that  said  Joseph  Jezeck  had  for  sev- 
eral weeks  prior  to  said  date  been  continuous- 
ly In  charge  of  said  car  on  defendant's  Broad- 
way Line,  and  during  that  time  had  regularly 
passed  the  point  where  plaintiff  attempted  to 
board  said  car;  that  on  two  or  three  several 
occasions  prior  to  the  said  18th  day  ot  June, 
1902,  said  Jezeck,  white  In  charge  of  said 
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car,  bad  been  threatened  with  assault,  and 
had  been  assaulted,  b;  plaintiff,  at  or  near 
Hom'B  Grove  or  Mannlon's  Park,  on  defend- 
ant's said  line,  and  on  one  occasion,  a  week 
or  two  prior  to  this  occurrence,  plaintiff  at- 
tempted to  assault  said  conductor  with  a 
dangerous  knife,  and  at  another  time,  and 
within  about  one  week  prior  to  Jnne  18, 
1902,  plaintiff  assaulted  said  conductor  by 
throwing  a  rock  and  striking  said  conductor 
therewith  on  the  breast;  that  on  the  said 
ISth  day  of  June,  1902.  when  defendant's 
car  in  chaise  of  said  Jezecdc  as  conductor 
thereof  had  arrived  at  or  near  said  Mann- 
ton's  Park,  plaintiff  attempted  to  board  the 
same  and  approach  the  platform  thereof  in 
a  manner  threatening  to  said  conductor,  who 
was  at  that  time  on  the  said  platform  of 
said  car;  that  said  conductor,  by  reason  of 
the  previous  assault  on  bim  made  bj;  plain- 
tiff, and  by  reason  of  the  ill  feeling?  cherished 
against  him  by  plaintiff,  and  by  reason,  fur- 
ther, of  the  angry  and  threatening  manner 
of  plaintiff  in  approaching  said  car,  believed 
that  plaintiff  was  then  about  to  make  an  as- 
sault upon  him  and  do  him  great  bodily 
harm  and  injury^  and,  so  believing,  and  out 
of  regard  for  his  own  personal  safety,  said 
conductor  put  his  foot  forward  over  the 
platform  of  said  car  aad  -against  plaintiff, 
and  thereby  prevented  him  from  boarding 
said  car  and  making  upon  said  Joseph  Jezeck 
the  then  apprehended^  assault,  and  for  said 
purpose  using  no  more  force  than  was  rea- 
sonably necessary  to  accomplish  that  end." 
The  reply  was  a  general  denial.  A  Jury  trial 
resulted  in  a  verdict  in  behali^  of  plaintiff 
for  substantial  sums  as  actual  and  punitive 
damages,  and  an  appeal  was  taken  to  this 
^ourt. 

No  bill  of  exceptions  was  filed  in  ttds  case, 
which  is  before  this  court  upon  the  naked 
record,  and  restricting  consideration  or  re- 
view to  auestions  arising  on  the  face  of  the 
record.  If  material  error  appear  patent  on 
the  face  of  the  record,  the  Judgment  should 
be  reversed,  even  In  absence  of  a  motion  for 
□ew  trial  or  In  arrest,  but  not  otherwise. 
Appellant's  counsel  has  argued  at  length  the 
propositions  comprehended  in  the  demurrer 
to  the  petition,  but  the  first  ground  of  objec- 
tion only  can  be  considered  In  the  condition  . 
in  which  this  controversy  has  arrived  in  this 
court.  By  pleading  to  the  merits  and  filing 
an  answer,  the  defendant's  attitude  is  not 
unlike  Its  position  would  be  if  It  had  with- 
drawn Its  demurrer.  The  demurrer  admit- 
ting the  allegations  of  the  petition,  and  the 
answer  to  the  merits  denying  them,  are  il- 
logical, contradictory  of  and  opposed  to  each 
other,  and  cannot  stand  together.  If  the  ap- 
pellant relied  upon  the  Infirmities  in  the  pe- 
tition arrayed  in  its  demurrer,  It  was  com- 
pelled to  stand  upon  its  demurrer,  and  not 
proceed  to  a  trial  of  the  issues  of  fact,  and 
It  cannot  be  permitted  to  speculate  by  trial 
of  those  issaes,  and  now  return  to  and  re- 
store Its  denmner,  bat  mtmt  be  held  to  hare 
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waived  and  abandoned  it  Pickering  v.  Tel- 
egraph Co.,  47  Mo.  457;  Scovill  v.  Glasner, 
79  Mo.  449;  Estes  v.  Shoe  Co.,  165  Mo.  577, 
56  S.  W.  316.  The  rule  la  firmly  setOed  In 
this  state  ttiat  when  a  defendant  pleads  to 
the  merits  he  thereby  waives  all  objections 
to  mere  formal  defects  and  everything  In  the 
petition,  excepting,  first,  that  the  petition 
falls  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  and,  secondly,  the  objection 
to  the  Jurisdiction  of  the  court  over  the  sub- 
ject-matter of  the  action.  Kev.  St  1809,  § 
602;  Secklnger  v.  Mfg.  Co..  129  Mo.  590,  31 
S.  W.  95T;  Poddock  v.  Somes,  102  Mo.  220. 
14  S.  W.  746,  10  L.  R.  A.  254;  Chllds  V.  Ry.. 
117  Mo.  414,  23  S.  W.  373.  Considered  most 
favorably  for  defendant  the  petition  states 
a  cause  of  action,  and  any  defects  tberein 
are  cured  by  verdict.   Rev.  St  1889,  S  629. 

In  this  sitnation,  the  Judgment  must  be 
affirmed. 

BLAND,  P.  J.,  and  GOODS,  J.,  concur. 


STATE  V.  MURPHY. 
(Oonrt  of  Appeals  at  St.  Louis,  Mo.  Nor.  IT, 
1903.) 

ASBAULTINO  BLBOTION  OSnOBR-^BPBAL  OF 
STATUTB-8DFFICIENCT  OF  INDIOTHBHT. 

1.  Ad  indictment  alleged  the  holding  ol  a  gen- 
eral election,  and  that  one  Z.  was  a  judge  of 
election  in  a  certain  ward,  and  that  defendants, 
"with  force  and  arms  In  and  upon  the  said 
Z.  willfully  and  on  purpose  did  make  an  assaalt. 
and  him,  the  said  Z.,  did  then  and  there  no- 
lawfnlly  and  maliciously  strike,  beat,  bruiae  and 
wonnd,  contrary  to  the  form  of  the  statute," 
etc.  The  indictment  was  drawn  under  Act  May 
31,  1895,  i  80  (Laws  1895,  p.  40),  punishing  as- 
saults on  election  otDcers,  but  which  was  ex- 
pressly repealed  by  Laws  1899,  p.  179.  Held 
that,  inasmuch  as  the  indictment  was  sufficient 
to  charge  a  general  assatdt  a  demurrer  there- 
to should  have  been  overruled,  notwithstanding 
the  repeal  of  the  statote. 

Appeal  from  St  Louis  Ciotirt  of  CMmlnal 
Correction;  L.  A.  Steber.  Special  Jndge. 

Paul  J.  Murphy  was  Indicted  for  assault* 
Ing  an  election  offlcw,  and  from  a  judgment 
sustaining  a  demurrer  to  the  Indictment  the 
state  appeals.  Reversed. 

0.  P.  Williams,  for  the  State.  John  A. 
Oerenz  and  Haixy  A.  Walsh,  fbr  respondent 

RETYBURN,  J.  The  state  has  appealed 
from  the  Judgment  of  the  St.  Louis  court  of 
criminal  correction  sustaining  a  demurrer  bas- 
ed upon  the  grounds  that  no  offense  was 
stated  therein  under  the  laws  of  this  state, 
and  that  the  statute  upon  which  it  was 
sought  to  charge  defendant  bad  been  re- 
pealed, being  directed  against  an  Indictment 
in  the  following  language:  "The  Grand  Ju- 
rors of  the  State  of  Missouri,  within  and  for 
the  body  of  the  Olty  of  St  Louis,  now  here  In 
court  duly  empaneled,  sworn  and  charged, 
upon  their  oath  present,  That  on  the  4th 
day  of  November,  one  thousand  nine  hun- 
dred and  two,  at  the  City  of  St  Louis  afore- 
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paid,  and  In  each  -ward  and  election  jseclnct 
of  Ue  said  City  of  St.  Lonis  a  general  elec- 
tion was  bad  and  held  punraant  to  the  con- 
stitution and  laws  of  the  State  of  Ulssonii 
for  the  choice  and  Section  of  certain  officers 
of  the  United  States  and  of  the  State  ot 
MlsBomd,  to-wit:  membm  of  congress,  Judges 
of  the  Supreme  Court,  members  of  the  sen- 
ate and  house  of  representatives  of  the  State 
of  Hlssouri,  and  otho:  facers,  and  that  then 
and  there  at  the  City  of  St  Louis  at  the 
polling  place  of  the  10th  election  precinct  of 
the  14th  ward  of  said  city,  one  O.  F.  Zlegl^ 
was  a  Judge  of  election  within  and  tor  the 
said  10th  election  of  the  said  14th  ward, 
and  that  then  and  there  Paul  J.  Muridiy  and 
T.  F.  Burke,  with  force  and  arms  In  and 
upon  the  Bald  O.  F.  Zlegler,  wilfully  and  on 
puipose  did  make  an  assault  and  bim  the 
said  6.  F.  Zi^er  did  then  and  there  un- 
lawfully and  malldausly  strike,  beat,  bruise 
and  wound;  contrary  to  the  form  of  Uie  stat- 
ute in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  state." 
Section  80  of  an  act  approved  May  SI,  1895, 
entitled  "An  act  to  create  a  board  of  elec- 
tion commlationers,*'  etc.,  enacted  at  the 
Extra  Sesslpn  of  the  Tblrty-S^htii  General 
Assembly  of  the  State  of  Missouri,  provided 
that  any  person  committing  an  assault  upon 
a  Judge  of  election  in  the  performance  of 
any  duty  required  of  him  should  be  guilty 
of  a  misdemeanor  punishable  by  imprison- 
ment or  fine,  or  by  both.  Laws  Ma,  1896,  p. 
5  (Bx.  Sess.).  By  section  48  of  an  act  ap- 
proved June  10,  1899,  entitled  "An  act  to 
provide  for  the  reglBtratlon,"  etc.,  enacted 
by  the  Fortieth  G«neTal  Assembly,  the  act 
of  May  31,  18%,  was  expressly  repealed. 
Laws  Mo.  1899,  p.  179.  WtaUe  the  indict- 
ment here  presented  does  not  literally  con- 
form to  the  langnafie  of  the  above  sectitm  of 
tiie  act  passed  by  the  Thlrty-Elfffath  General 
Assembly,  tbe  demurrer  was  filed  and  sus- 
tained upon  the  evident  theory  that  the  in- 
dictment sought  and  intended  to  charge  the 
offKise  under  the  atwve  section,  which  bad 
been  repealed  by  the  subsequent  legislation 
above  mentioned.  In  absence,  bowerer,  of 
such  special  provl^on  imposing  punishment 
for  an  assault  upon  an  electUm  officer  in 
discharge  ot  his  duties,  if  the  Indictment  la 
auffideot  to  charge  a  common  assault  undor 
the  general  statutes,  the  demurrer  should 
not  have  been  siutalned.  The  uniform  rul- 
ing of  the  Supreme  Court  has  been  that  an 
Indictment  for  an  offense  created  by  statute 
wlU  be  sufficient  where  the  language  of  the 
statute  has  been  substentially  followed. 
Stete  T.  Adams,  108  Mo.  208,  18  S.  W.  1000. 
and  cases  cited.  Again,  the  rule  Is  equally 
welt  established  that  redundant  language, 
immaterial  allegations,  and  surplusage  may 
be  gotten  rid.  of  in  an  indictment  "Sur- 
plusage." as  defined  by  Bishop,  "is  any  al- 
legation without  which  the  pleading  would  be 
adequate  at  law."  from  which  the  same  em- 
inent authority  concludes  that  "in  ^neral, 
unnecessary  averments  in  an  Indictment  may 


be  treated  as  mere  waste  Biatwlitt  to  pass 
unnoticed,  having  no  legal  effect  whatever. 
They  need  not  be  proved,  and  all  things  go 
on  as  though  they  were  not  In  the  record." 
Bisbop.  GHm.  Procedure,  vol.  1,  f  478.  The 
same  author  also  enunciates  the  doctrine 
that  "it  an  indictment  on  a  statute  cov^  In 
atlegatUm  all  the  statutory  terms,  ttiua  show- 
ing a  complete  offense,  It  will  not  be  ill 
should  It  add  something  by  way  ot  making 
the  offense  appear  more  enormous;  nor  need 
the  latter  be  proved.  And  the  same  rule  ap- 
plies to  all  matter  aggravating  the  crime  be- 
yond what  Is  simply  necessary  to  constitute 
It  whether  under  a  stetnte  or  at  common 
law."  YoL  1,  f  478l  See.  also,  Wharton, 
Orlm.  Frac.  &  Pleading,  S  168.  If,  after 
striklDg  out  pOTtions  of  on  indictment,  suf- 
ficient renulns  to  coiMtitute  a  valid  charge 
of  the  crime  Intended  to  be  charged,  such 
striking  out  is  permladble,  and  the  indict- 
ment Is  good.  Stete  T.  Meyers,  90  Mo.  107, 
12  8.  W.  616;  Stete  v.  Taylor,  U7  Ma  181, 
22  S.  W.  1103;  Stete  r.  Flanders,  118  Mo. 
227.  23  8.  W.  1086;  Stete  v.  Inks,  136  Mo. 
878,  37  S.  W.  912.  In  SUto  r.  Walker,  167 
iSo.  366,  67  S.  W.  228,  words  not  affecting 
llie  sense  of  the  Information,  It  was  decided, 
ml^t  be  r^ected  as  surfdusagew 

Applying  the  fore«Dhig  teste  to  the  Indict- 
ment before  us,  and  rejecting  as  surplusage 
unnecenary  avermente  and  descriptive  al- 
legattona  of  official  character  of  the  party 
upon  whom  the  assault  was  charged  to  have 
been  made,  ttae  Indictment  is  good  under  the 
general  stetutes,  and  the  demurrer  should 
have  been  overruled. 

Judgment  reversed,  and  cause  remanded 
fior  new  triaL 

BLAKD,  P.  J.,  and  GOODE,  J.,  concur. 


HAXNON  T.  ST.  LOUIS  TRANSIT  CO.* 
(Court  of  Appeals  at  St  Louis,  Mo.    Nov.  3. 
1908.) 

BTRBET  HAILWAYB-INJTTRT  TO  PASSBNOER 
ALtOHTINa— TIMB  TO  BB  ALIX)WBD— VARI- 
ANCE—IMPBACHTNO  TBSTIMONT— DAMAGBS— 
INSTRUCTIONS— HARULESS  ERROR. 

1.  Where  a  passenger  oa  a  street  car  haa  a 

J'oncg  sirl  with  her.  extra  time  ^ould  be  al- 
owed  her  In  alighting,  in  view  of  h«  delay 
necessary  to  asdst  her  compaulou  to  alight. 

■2.  There  is  no  variance  between  a  complaint 
alleging  that  while  plaintiff  was  alighting  from 
a  street  car,  and  before  she  had  a  reasonable 
time  to  alight,  tbe  car  started,  and  proof  that 
it  did  not  stop  a  sufficient  time  to  allow  her  to 
alight,  in  view  of  her  delay  cansed  in  assisting 
a  young  girl  with  her  to  alight. 

8.  Judgment  will  not  be  reversed  for  variance, 
1q  the  absence  of  a  Bhowiog,  ander  Ser.  St. 
1899.  i  655,  providing  that  no  variance  shall  be 
deemed  material  unless  proved  so  by  affidavit 

4.  The  conductor  of  the  street  car  having  tes- 
tified, in  an  action  for  injury  to  a  passenger  in 
alighting,  that  the  car  did  not  start  till  after 
the  passenger  alighted,  evidence  that  while  as- 
sisting her  to  arise  from  the  ground  he  recog- 
nised that  idle  had  been  thrown  from  the  car 
is  admissible  to  impeach  him. 


*R«faearlng  denied. 
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5.  BiTor  in  an  Instnictloti  in  an  action  for 
personal  injui?,  in  which  the  testimony  show- 
ed tbat  plaintiff  paid  his  physician  $20  for  his 
•errices,  antborisios  a  recovery  for  any  ex- 
penses necccBorily  incarred  for  medical  atten- 
tion, instead  of  leavins  it  to  the  jury  to  decide 
whether  Hie  amount  paid  was  reasonable,  is  not 
matnlaUy  pr«jadldal.  so  as  to  require  a  re- 
TersaJ. 

Appeal  from  St  Ltmls  Circuit  Court;  D.  D. 
Fteber,  Judge. 

Action  by  Mary  HaimcMi  against  the  St 
LotdB  Tranalt  Company.  Judgment  tot 
plaintiff.  Defendant  appeals.  Affirmed. 

Boyle,  Priest  &  Lehman,  for  appellant  A. 
H.  Taylor,  for  respondent 

REYBURN,  J.  TblB  action  for  damages  for 
personal  Injuries  was  commenced  before  a 
Justice  of  the  peace  of  tbe  city  of  St  Louis, 
In  whicb,  without  reciting  tbe  formal  allega- 
tloDS,  the  averments  requisite  for  the  con- 
sideration of  the  qnestloDS  presented  are  as 
follows:  "Tbat  on  tbe  twenty-third  day  of 
June.  1902,  tbe  defendant  by  its  servants  in 
charge  of  its  car,  received  tbe  plaintiff  as  a 
passenger  thereon  at  Bandolpb  street  and 
JeflFerson  avenue,  and,  for  -a  valuable  con* 
sideratlou  paid  by  the  plaintiff  to  the  defend- 
ant tiie  defendant  undertook  and  agreed 
with  the  plaintiff  to  safely  carry  her  to  her 
point  of  destination  on  defendant's  line— 
Gamble  and  Jefferson  avenue— and  there 
stop  said  car  and  allow  the  plaintiff  a  rea- 
sonable time  and  opportunity  to  leave  said 
car; '  yet  the  plaintiff  avers  tbat  tbe  defend- 
ant unmindful  of  Its  undertaking  and  of  Its 
duty  tu  the  premises,  did,  whilst  tbe  plain- 
tiff was  proceeding  to  alight  from  said  car 
at  said  point  and  whilst  she  was  In  the  act 
of  alighting,  and  before  she  had  a  reasonable 
time  or  opportunity  to  so  alight,  negligently 
cause  and  suffer  said  car  to  start  and  move, 
whereby  the  plaintiff  was  thrown  from  said 
car  and  Injured."  The  evidence  of  plaintiff 
tended  to  show  tbat,  in  company  with  her 
niece,  at  about  9  o'docfc  In  tbe  evening  of 
tbe  day  named,  she  boarded  a  north-bound 
Jefferson  avenue  car  at  Randolph  street,  in- 
tending to  get  off  at  Gamble  street  The 
car  was  an  open  or  summer  car.  with  seats 
at  right  angles  to  tbe  length  of  tbe  car,  and 
running  boards  along  each  side  for  entering 
and  leavipg  tbe  car,  and  plaintiff  took  an 
outside  or  east  seat  with  the  child  next  to 
her.  After  due  payment  of  fare,  plaintiff 
states  tbat  abe  gave  the  usual  signal  for  the 
car  to  stop  at  Gamble  street;  that  the  car 
stopped,  and  she  bad  stepped  upon  tbe  east 
running  board  to  take  off  the  cb^d,  when  tbe 
car  lurched  forward,  and  she  was  thrown  to 
the  street  receiving  the  hurts  complained 
of,  tbe  child  remaining  on  the  car,  whicb 
ran  bnt  a  few  feet  before  being  stopped. 
The  testimony  of  the  child,  whose  age  does 
not  appear,  substantiates  tbe  description  of 
tbe  occurence  given  by  her  aunt  The  testl- 
toony  of  these  two  witnesses,  with  proof  of 
tbe  nature  and  extent  of  plaintiff's  Injury  by 


a  prominent  physician,  constituted  plaintiffs 
evidence,  and  in  Its  defense  defendant  Intro- 
duced Its  conductor,  motorman,  and  two  lady 
passengers,  whose  testimony  conflicted  with 
that  of  plaintiff  and  tbe  child,  and  tended  to 
establish  that  the  car  bad  remained  station- 
ary until  after  plaintiff  had  gotten  off,  when 
she  tripped  and  fell. 

Tbe  first  and  second  propositions  advanced 
by  appellant,  that  the  evidence  did  not  cor- 
respond with  or  support  tbe  allegations  of 
the  petition,  and  that  tbe  first  Instruction  for 
plaintiff  should  not  have  been  given,  may  be 
treated  together. 

The  instruction  arraigned  is  as  follows: 
"If  the  jury  find  from  the  evidence  tbat  on 
the  twenty-third  day  of  June,  1902,  the  de- 
fendant was  operating  the  car  mentioned  In 
the  evidence,  for  tbe  purpose  of  carrying 
passengers  fof  hire;  and  If  the  jury  find 
from  the  evidence  tbat  on  said  day  tbe  plain- 
tiff was,  by  tbe  defendant's  servants  in  charge 
of  Its  car,  received  as  a  passenger  thereon; 
that  she  paid  her  fare;  that  the  car  stopped 
at  her  destination  to  allow  her  to  get  off,  and 
that  whilst  she  was  in  the  act  of  getting  off 
the  defendant's  servants  In  charge  of  said 
car  caused  or  suffered  it  to  start  before  she 
had  reasonable  time  to  get  off,  and  that  there- 
by tbe  plaintiff  was  thrown  from  said  car  and 
injured;  and  If  the  jury  believe  from  tbe 
evidence  tbe  plaintiff  was  exercising  ordinary 
care  at  the  time — then  she  is  entitled  to  re- 
cover." 

Defendant  in  effect  contends  that  the 
testimony  proves  beyond  dispute  tbat  the  car 
was  stopped  sufliciently  long  to  enable  plain- 
tiff Individually  to  alight  in  safety,  and  that 
if  she  had  not  paused  to  assist  her  niece 
she  would  not  have  been  Injured.   This  con- 
tention does  not  impress  us  with  much  force. 
It  was  the  duty  of  the  servants  of  defend- 
ant In  charge  of  the  car,  perceiving,  as  they 
should  have  done,  if  in  the  proper  exercise 
of  their  employment,  the  delay  occasioned  to 
plaintiff  In  assisting  ber  small  companion  to 
get  off,  to  have  caused  tbe  car  to  remain  at 
rest  to  permit  tbe  plaintiff  to  alight  in  safety 
under  tbe  conditions  attending  ber  situation, 
and  the  law  did  not  exact  of  ber  to  aban- 
I  don  ber  youthful  associate. 
!     It  might  be  further  replied,  if  further  an- 
I  swer  to  these  objections  were  deemed  essen- 
!  tial.  that  defendant  failed  to  take  advantage 
I  of  or  bring  itself  within  the  protection  of 
{  the  statute  provided  where  tbe  variance  be- 
I  tween  tbe  allegation  and  the  proof  is  deemed 
j  material.    Section  655,  Rev.  St  1899.    It  has 
j  been  repeatedly  held  that  without  such  show- 
I  ing  In  tbe  manner  designated  by  stotute,  no 
mere   variance   will    warrant   a  reversal. 
Ridenbour  v.  Railway,  102  Mo.  270,  IS  B.  W. 
889,  14  S.  W.  760,  and  cases  cited. 

2.  In  tbe  cross-examination  of  the  con- 
ductor of  the  car  plaintiff  was  i)ermltted  to 
1  interrogate  this  witness  as  follows:  "As 
I  Boon  as  I  saw  her  I  went  to  her  assistance. 
!  She  was  then  rldng,  and  the  little  girl  was 
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by  her  side.  Q.  Didn't  you  then  say  to  her, 
'1  didn't  know  the  little  child  was  with  you; 
I  thought  you  were  ofT?  A.  No,  sir;  1  didn't 
say  It  Q.  Didn't  yon  then  say,  'Why  didn't 
you  wait  until  the  car  stopped?"  A.  I  did; 
I  asked  her  why  she  got  off  before  It  stopped. 
Q.  You  asked  her  why  didn't  she  wait  until 
the  car  stopped?  A.  Yes,  sir:  and  she  said 
the  car  was  stopped  when  she  got  off."  Ob- 
jection Is  made  to  this  testimony  as  Inadmis- 
sible either  as  part  of  the  res  gestse  or  as 
admissions  on  part  of  defendant  Without 
deeming  It  necessary  to  consider  or  determine 
whether  these  objections  were  tenable,  the 
conductor  In  Ms  examination  In  chief  had 
stated  that  the  car  had  stopped;  that  plain- 
tiff bad  got  off  the  car,  and  he  looked  aroond 
to  see  if  everything  was  all  right,  when  he 
saw  plaintiff  on  the  ground  on  her  knees,  ap- 
parently; that  he  got  off,  and  went  to  her 
assistance,  and  that  from  the  time  the  car 
stopi^ed  it  did  not  move  at  all  until  after  he 
bad  assisted  ber  up  and  taken  her  name; 
that  the  car  had  given  no  sudden  lurch  while 
plaintiff  was  standing  on  the  running  board, 
and  ^from  the  time  the  car  stopped  until  he 
gave'  the  signal  to  go  ahead,  after  be  bad 
taken  ber  name  and  assisted  ber  to  arise, 
the  car  did  not  move.  This  evidence,  elicited 
on  cross-examination,  was  material,  and  en- 
tirely proper  for  the  purpose  of  impeaching 
the  witness,  as  tending  to  show  that  at  the 
time  of  the  occurrence,  whilst  assisting  plain- 
tiff to  ber  feet,  he  recognized  that  she  bad 
been  thrown  from  the  car. 

3.  Plaintiff's  second  Instruction  la  as  fol- 
lows: "If  the  jury  find  for  the  plaintiff,  they 
fihould  assess  her  damages  at  such  sum  as 
they  believe  from  the  evidence  will  be  a  fair 
compensation  to  her  (1)  for  any  pain  of  body 
■or  mind  which  the  Jury  may  believe  from  the 
evidence  she  has  suffered  or-  will  suffer  by 
reason  of  said  injuries;  (2)  for  any  loss  of 
the  earnings  of  her  labor  which  the  Jury  may 
believe  from,  the  evidence  she  has  sustained 
by  reason  of  said  Injuries;  (3)  for  any  ex- 
penses necessarily  incurred  for  medicines, 
medical  or  surgical  attention,  which  the  Jury 
may  believe  from  the  evidence  the  plaintiff 
has  sustained  or  will  Incur  by  reason  of  said 
Injuries,  and  directly  caused  thereby." 

This  portion  of  the  charge  Is  questioned 
as  falling  to  leave  to  the  decision  of  the  Jury 
whether  or  not  the  amount  paid  for  medical 
■or  surgical  attention  was  reasonable.  The 
abstract  of  the  testimony  showed  that  the 
plaintiff  had  paid  the  physician  $20. 

In  Gorbam  v.  Railway,  113  Mo.  ■408,  20  S. 
W.  1060,  the  Instruction  assailed  was  In  lan- 
guage following:  "(2)  If  you  And  for  plain- 
tiff you  will,  In  assessing  bis  damages,  take 
Into  consideration  bis  age  and  condition  in 
life;  the  injury  sustained  by  him,  if  any; 
the  physical  pain  and  mental  anguish  suf- 
fered and  endured  by  him  on  account  of  said 
Injury,  If  any;  bis  loss  of  time,  if  any;  such 
damages,  if  any.  as  you  believe  from  the  evi- 
dence be  will  sustain  In  the  future  ae  the 


direct  effect  of  such  Injury;  mcb  sums  as 
be  has  paid  out  for  medical  attention  on  ac- 
count of  said  injury,  If  any;  together  with 
all  the  facts  and  circumstances  in  evidence 
in  the  cause;  and  assess  the  damages  at  sucb 
sum  as  from  the  evidence  you  may  deem 
proper,  not  exceeding  $15,000,  the  amoimt 
sued  for."  And  the  Supreme  Court  said: 
"Defendant  next  jwints  out  a  supposed  error 
in  the  second  of  plaintiff's  instructions,  In 
that  there  was  no  evidence  that  plaintiff  liad 
paid  out  any  sums  of  money  tor  medical  at- 
tendance. The  criticism  is  true.  There  was 
no  proof  that  be  had  paid  anything  for  such 
attention,  but  there  was  proof  that  he  bad 
become  liable  for  such  payment  There  was 
positive  testimony  by  plaintiff's  pbysiclaa 
(uncontradicted  by  defendant)  touching  the 
nature  and  amount  of  bis  services  to  plain- 
tiff, and  that  their  value  was  'about  $50.* 
The  instruction  would  have  been  more  ac- 
curate had  It  called  for  a  recovery  of  the 
reasonable  value  of  the  necessary  medical 
aid  rendered  to  plaintiff,  instead  of  *sucb 
sums  as  he  bas  paid  out  for  medical  atten- 
tion on  account  of  said  injury,  if  any.*  Bat 
we  do  not  regard  such  an  error  as  materially 
prejudicial  to  the  substantial  rights  of  the 
defendant  upon  the  merits,  and  hence  consid- 
er It  no  ground  for  a  reversal  of  the  judg- 
ment, in  view  of  the  p<»ltlve  terms  of  tbe 
statutes  to  tbat  effect  Ber.  St  1889;  ||  2100, 
2303." 

No  reversible  error  is  shown  In  the  record, 
and  the  Judgment  is  affirmed. 

BX^AND.  P.  J.,  and  GOODE,  J„  concnr. 


PAT  FRUIT  CO.  T.  McKINNBT.* 
(Court  of  Appeals  at  Kansas  City.  Mo.  Not,  0. 
1903.) 

FOREIGN  CORPORATIONS— RIGHT  TO  TRANS- 
ACT BUSINESS  IN  state:— DRUMMHRS  AND 
TRAVELING  SALESMEN— R&SIDENT  AGENT- 
INTERSTATE  COMMERCE— APPEIAZ*. 

1.  Rev.  St.  1899,  §8  1025,  1026,  provide  that 
foreign  corporations  shall  file  with  the  Secre- 
tary of  State  a  copy  of  their  charters,  with  cer- 
tain other  statements,  and  that  the  Secretary  of 
State  shall  issue  a  certificate  authorizing  them 
to  do  business,  and  that  no  foreign  corporation 
which  has  failed  to  comply  with  these  provi- 
sions Bhall  be  permitted  to  maintain  an  action 
on  any  demand,  provided,  however,  tnat  the  act 
shall  not  SKily  to  drummers  or  traveling  sales- 
men soBdting  basiness  In  this  state  for  foreign 
corporations  which  are  entirely  nonresident  A 
foreign  corporation  dealing  lo  fruit  kept  a  gen- 
eral agent  in  the  state,  who  bad  an  office  the 
rent  of  which  was  paid  oy  tibe  corporation.  The 
corporation  shipped  fruit  bito  the  state  con- 
signed to  itself,  and  Its  agent,  having  applica- 
tions for  fruit,  would  take  his  purchaser  to  the 
railway  yards,  exhibit  the  fruit,  sell  It  as  it 
stood  in  the  car,  collect  the  price,  and  remit  to 
the  corporation.  Held,  that  the  corporation 
was  not  within  tbe  proviso  of  the  statute  rela- 
tive to  traveline  salesmen. 

2.  Rev.  St.  1899,  S!  1025,  1026,  requiring  for- 
eign corporations  to  file  with  the  Secretary  of 
State  a  copy  of  their  charters  and  eertala  (rther 
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stetemeiits^  and  obtain  a  ccrtUcate  autiiori^g 
tbem  to  do  baatness  in  the  state,  etc.,  la  not  a 
revalation  of  intergtate  commerce. 

3.  In  an  action  by  a  foreign  coii>oration,  in 
which  defendant  clainMd  that  plaintiff  had  no 
tigkt  to  rae  baeaoaa  not  haTing  complied  with 
Ber.  St  1899,  ||  1026, 102%  requiring  snch  cor- 
porationa,  aa  a  condition  precedent  to  maintain- 
ing an  action,  to  obtain  a  certificate  from  tbe 
Secretarr  of  State  authorizing  tliem  to  do  busi- 
ness in  toe  state,  plaintiff  could  not,  for  tbe  first 
time  on  appeal,  rtuse  the  question  of  the  invalld- 
it7  of  the  statute  on  the  ground  that  it  waa  a 
r^nlation  of  interstate  commerce. 

Appeal  from  drcnit  court,  Jackson  county; 
J.  BL  Slover,  Judge. 

Action  b7  the  Fay  Fruit  Oompany  against 
James  McKlnney.  From  a  judgment  for 
plalntifE,  defendant  appeals.  Keveraed. 

Bardln  &  Taylor,  for  appellant  WoUman. 
Solomon  *  Cotter,  for  reQwadent 

BROADDUS,  J.  The  plalntlir  is  a  corpo- 
ration organized  under  the  laws  of  Calif  omia, 
and  deals  In  fmlta  grown  In  that  state.  It 
sold  to  defendant  862  boxes  of  orangoB,  and, 
the  latter  refusing  to  pay  tbe  price,  for  rea- 
sons not  necessary  to  state,  It  Instituted  this 
action  on  tbe  account,  and  lecovered  Judg- 
ment In  tbe  trial  court 

Tbe  ground  relied  upon  In  tbe  trial  to  de- 
feat the  action  was  that  plaintiff,  being  a  for- 
dgn  corporation,  was  doing  business  In  this 
state  without  first  obtaining  a  certificate 
from  tbe  Secretary  of  State  autborizlDg  It  to 
do  business  in  this  state,  as  Is  provided  by 
our  statute.  That  statute  (sections  1025, 1026. 
Rev.  St  1800)  requires  that  such  corporation 
shall  file  with  the  Secretary  of  State  a  copy 
of  its  charter,  with  certain  other  statements, 
and  that  the  Secretary  of  State  shall  Issne  a 
certificate  autiiorialng  It  to  do  buslneas.  Tbe 
statute  further  Imposes  a  penalty  for  failure 
to  comply  with  its  provisions,  and  enaeta 
that  a  corporation  violating  Its  terms  should 
not  be  permitted  to  maintain  an  action  on 
any  demand  It  might  have  against  one  with 
whom  It  may  have  dealt  Tbe  statute,  how- 
ever, contains  a  proviso  that  Its  provisions 
"shall  not  apply  to  dmmmers  or  traveling 
salesmen  soliciting  business  in  this  state  for 
foreign  corporationa  which  are  entirely  non- 
resident" Tbe  evident  object  of  the  statute 
was  to  require  those  nonresident  corporations 
which  located  themselves  In  this  state  for 
the  transaction  of  business  to  place  them- 
selves under  our  laws,  and  asaume  the  bur^ 
dena  of  taxation  aa  required  of  resident  cor- 
porations. 

Tbe  plaintiff  claims  that  It  waa  not  evad- 
ing this  statute  in  conducting  its  business  in 
this  state,  and  that  its  mode  of  doing  busi- 
ness, as  exemplified  In  this  instance,  waa 
protected  by  the  proviso  Just  quoted,  wbere- 
iu  foreign  corporatious  are  permitted  to  so- 
licit bualnese  through  drummers  or  traveling 
salesmra.  Undoubtedly,  foreign  corporations 
may  advertise  their  goods  In  this  state,  and 
may  send  traveling  salesmen  Into  this  state 
to  solicit  purchases,  from  them  In  their  for- 
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elgn  location,  wherever  that  may  be.  But 
(without  first  complying  with  the  statute) 
they  cannot  establish  an  agent  h^  for  the 
sale  of  their  goods  In  this  state,  which  have 
been  shipped  to  auch  agent,  or  to  themselves 
to  be  received  by  him,  for  the  purpose  of 
selling  to  whomsoever  he  may  find  who  will 
buy  of  hto.  If  that  could  be  done,  It  would 
work  an  easy  destruction  of  the  law.  In 
this  case  it  was  shown  that  plaintiff  bad  a 
general  agent  at  Kansas  City,  Mo.  At  one 
part  of  his  testimony  he  called  himself  a  gen- 
eral agent  and  at  another  part  a  general 
salesman,  but  under  either  designation  the 
same  result  follows  on  the  facts  shown.  He 
liept  an  office  In  such  city,  the  rent  of  which 
was  paid  for  by  plaintiff,  and  he  had  charge 
of  its  business  In  a  certain  district  of  coun- 
try, including  the  city  of  St  Joseph.  Ue 
teatlfled  that  It  was  common  for  plaintiff  to 
ship  fruit  from  California  to  s<Hne  point  In 
another  state,  not  to  some  customer  who  had 
ordered  or  contracted  for  the  fruit,  but  con- 
signed to  Itself.  And  that  then  he,  being  ad- 
vised by  plaintiff  -that  the  fruit  had  been 
shipped,  and  having  application  for  fruit 
would  "divert  the  car"  at  Kansas  City  by 
ordering  it  Btop[>ed  at  that  place,  take  his 
purchaser  to  the  railway  yards,  and  sell  as 
It  stood  In  the  car,  collect  the  price,  and 
remit  to  [dalntlff.  Much  of  plalntlfTs  busi- 
ness was  done  In  that  way.  We  do  not  see 
how  the  case  can  be  distinguished  from 
Fhrhardt  v.  Robertson,  78  Mo.  App.  404,  and 
Williams  v.  Scullin,  58  Mo.  App.  30.  There 
Is  no  doubt  but  the  case  made  shows  that 
plaintiff  maintained  a  permanent  agent  here, 
to  whom  It  shipped  goods  that  he  might  sell 
tbem  to  whoever,  would  buy.  The  goods 
were  shipped,  not  in  response  to  an  order,  or 
a  sale  already  made  by  plaintiff  through  a 
'^traveling  salesman  or  drummer,"  but  to 
plaintiff's  own  order,  and  were  to  be  sold  by 
its  agent  to  whomsoever  would  purchase  at 
the  proper  price.  Plaintiff's  only  witness 
was  its  agent  who  made  the  sale.  The  fol- 
lowing question  was  put  to  blm  both  in  depo- 
sition before  trial  and  at  the  trial:  "Q.  As 
I  understand  you,  then,  you  say  all  of  those 
cars  that  you  have  been  selling  here  are 
shipped  by  tbe  Fay  Fruit  Company  and  de- 
livered here  to  Its  own  order,  and  then  you. 
on  behalf  of  the  Fay  Fruit  Company,  as  their 
agent,  while  the  cars  were  standing  here  on 
the  tracks,  handle  and  sell  them  to  whoso- 
ever you  can?  A.  Yes,  air."  That  answer 
fixes  the  manner  of  plaintiff's  business  m 
this  state,  and  the  arrangement  whereby 
sales  to  various  customers  were  made  while 
the  fruit  was  on  a  car  standing  In  the  rail- 
way yards  was  no  less  than  if  plaintiff  had 
put  It  in  its  cold-storage  warehouse  to  await 
purchasers.  The  business  was  transacted 
and  the  sale  made  In  this  state  by  an  agent 
kept  here  for  that  purpose.  To  allow  plain- 
tiff to  escape  the  burdens  of  domestic  cor- 
porations by  such  mode  would  be  to  allow 
success  to  a  palpable  evasion  of  the  statute. 
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It  was  argned     plaintiff  that  its  business 

was  Interstate  commerce;  tbat  It  was  pro- 
tected by  tbat  law;  and  that  tbe  statute  of 
this  state.  If  beld  applicable,  would  be  void, 
as  b^g  a  regulation  of  such  commerce.  In 
our  opinion,  the  statute  makes  no  effortwliat- 
erer  to  r^ulate  commerce.  It  merely  pro- 
rtdes  a  regulation  for  Ibose  foreign  corpo- 
rations which  conclude  to  fix  a  sitas  In  tills 
state  for  the  transaction  of  business  tba«ln, 
and  yet  seek  to  go  free  of  the  bnrdens  cast 
upon  domestic  corporations.  Commonwealth 
V.  Schollenberger,  156  Pa.  201.  27  Atl.  30,  22 
L.  R.  A.  156,  36  Am.  St  Rep.  82.  But  plaln- 
t\It  has  no  right  to  Interpose  such  theory 
from  the  fact  that  no  socb  point  was  made 
by  the  pleading  or  otherwise  raised  In  tiie 
trial  court 

We  think  the  judgment  should  have  been 
for  the  defendant  and  It  will  accordingly  be 
reversed.  All  concur. 


ICKBNROTH  t.  ST.  LOUIS  TRANSIT  GO. 

<Oourt  ot  Appeals  at  St.  Louis,  Mo.  Nor.  17, 
1903.) 

STRBBT  RAIXAOAIS  — PASSENQHB-- ASSAUUr 
AND  BATTBRT  BT  SBRVANT— BXEHPLART 
DAMAQES  —  HAUCB  —  ERRONEOUS  DEFINI- 
TION. 

1.  The  carrier  Is  liable  to  a  passenger  in  an 
action  for  damages  for  assault  and  battery,  who, 
from  bad  conduct  juBtifjiag  his  expulsion,  is 
expelled  from  a  street  car  t>y  the~  conductor, 
using  more  force  than  necessary  for  the  jfor- 
pose. 

2.  The  carrier  is  not  liable  to  a  passenger 
for  assault  and  battery,  who,  from  haTing  as- 
saulted the  coDductor,  and  nefog  a  crowbar  in 
a  threatening  manner,  is  injured  In  a  street 
car  by  the  conductor,  using  such  force  only  as 
necessary  to  repel  the  assault. 

5.  The  carrier  is  not  liable  to  a  passenger  for 
assanlt  and  battery,  who,  from  having  used  vio- 
lent, boiftterouB,  or  profane  language,  or  having 
been  guilty  of  disorderly  conduct  in  the  presence 
of  other  passengers,  Is  ejected  from  a  street  car 
by  tbe  conductor,  using  only  vuch  force  as  nec- 
essary  for  the  purpose. 

4.  A  charge  on  exemplary  damages,  when  re- 

a nested,  is  proper  in  an  action  against  the  car- 
er for  assault  and  battery  on  a  passenger  In 
a  street  car  who  la  maliciously  assaulted  by  the 
conductor. 

6.  Malice  is  thei  Intentional  doing  of  a  wrong 
act  without  Just  cause  or  excuse,  and  a  deflui- 
tion  that  by  the  term  "malice"  "is  not  meant 
mere  spite,  bntred,  or  dislike,  but  it  means  that 
condition  of  the  mind  which  makes  a  person  dis- 
regard the  rights  of  others  by  doing  an  act  with- 
out just  cause  or  provocation,"  is  erroneous. 

6.  In  an  action  for  assault  and  battery  puni- 
tive damages  are  allowed  if  the  assault  la  ot  a 
wanton,  malicious,  or  brutal  nature. 

Appeal  from  St  LoqIs  Circuit  Court;  J.  B. 
Klnealy,  Judge. 

Action  by  GaE^r  Ickenrotb  against  the  St 
Louis  Transit  Company.  From  a  Judgment 
for  plalntitr,  defendant  appeals.  Reversed. 

Boyle,  Priest  &;  Lehmann  and  George  W. 
Eaaley,  for  appellant  G.  U.  FlckeLsen,  for 
respondent 

1 «.  See  AsaauU  sad  Batterr,  vol.  4,  Cent  Dls.  I  M. 


OOODE,  3.  The  petition  in  this  cause  con- 
tains two  counts,  of  which  tbe  first  com- 
plains of  an  assault  on  the  platntlll  the 
condnctor  of  a  street  car  operated  by  the  de- 
fendant company,  and  the  second  of  an  as- 
sault by  both  the  condnctor  and  motorman. 
.The  second  count  la  as  follows:  "And  for  an- 
other and  further  canse  of  action  against  de- 
fendant, plaintiff  states  that  on  the  11th  day 
of  November,  1901,  be  became  and  was  a 
passenger  on  the  aforesaid  car,  by  boarding 
the  same  and  paying  bis  fare  for  transporta- 
tion; that  while  plaintiff  was  so  a  passenger 
on  said  car  said  conductor,  the  servant  of  de- 
fendant, willfully,  unlawfully,  and  malicious- 
ly assaulted  plaintiff,  and  repeatedly  kicked 
him  on  the  hands  and  body;  tbat  In  answer 
to  solicitation  on  tbe  part  of  said  conductor 
the  motorman  of  said  car,  also  a  servant  of 
defendant,  then  and  there  took  part  In  said 
assault  on  the  plaintiff,  and  Jn  the  course  of 
said  assault  struck  plaintiff  on  tbe  back  of 
the  head  with  a  heavy  iron  bar,  felling  blm 
to  the  ground;  that  by  reason  of  the  blows 
and  kicks  Inflicted  on  him  as  aforesaid  plain- 
tiff suffered  and  will  continue  to  suffer  great 
pain  and  mental  anguish,  and  was  greatly 
humiliated,  to  his  damage  In  the  sum  of 
000.  Wherefore,  tbe  premises  considered, 
plaintiff  prays  Judgment  against  defendant 
In  the  sum  of  $2,500  for  actual  damages  and 
his  costs.  And  plaintiff  further  prays  Judf- 
ment  against  defendant  tor  the  further  sum 
of  ¥2,000  as  exemplary  damages."  Tbe  an- 
swer was  a  general  denial.  After  the  evi- 
dence was  In,  the  plaintiff  elected  to  go  to 
the  Jury  on  the  second  count  of  the  petitioD. 

As  the  Issue  of  this  appeal  depends  on  the 
action  of  the  court  below  In  Instructins  tbe 
Jury,  the  instructions  passed  on  are  tran- 
scribed. The  plaintiff  prayed  tbe  court  to  In- 
:  struct  the  Jury  as  follows:  "(1)  The  Jury  are 
instructed  tbat  If  yon  find  and  believe  from 
the  evidence  that  on  the  day  in  questioD 
plaintiff  became  and  was  a  passenger  on  one 
of  defendant's  cars,  and  that  while  be  was 
BO  a  passenger  on  said  car  be  was,  vltbont 
any  cause,  assaulted  by  a  person  In  tbe  em- 
ploy of  defendant,  and  acting  as  Its  agent 
and  servant  In  operating  said  car  as  conduct- 
or; and  if  yon  find  from  tbe  evidence  tbat  In 
the  course  of  snch  assault  tbe  plaintiff  was 
struck  on  Hie  hand  and  kicked,  and  tbat 
such  striking  and  kicking  were  done  by  said 
.  conductor  while  acting  for  defendant  aa 
aforesaid;  and  if  you  find  tbat  plaintiff  suf- 
fered injury  therefrom— then  yon  will  find 
for  the  plaintiff,  and  assess  bis  damages  at 
such  smn,  not  to  exceed  92,000,  as  you  may 
believe  from  tbe  evidence  will  be  a  folr  com- 
pensation to  tbe  plaintiff  for  tbe  humiliation. 
If  any,  suffered  by  him,  and  the  bodily  pain 
and  mental  anguteh,  if  any,  which  be  suffered 
and  win  continue  to  suffer,  and  all  of  wblch 
were  the  direct  results  of  such  striking  and 
kicking.  (2)  If  you  find  for  the  plaintiff  "an- 
der  the  foregoing  Instmcdon,  and  you  fur- 
ther find  from  the  evidence  that  the  assault 
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referred  to  In  the  foregoing  Instructloo  wa«' 
made  b7  tbe  agent  and  servant  of  defendant, 
and  tbat  It  was  made  with  malice,  then  you 
may  assess  In  favor  of  plaintiff  exemplary 
damages  In  addition  to  the  actual  damages^ 
not  to  exceed  f2,500.  By  the  term  'malice.' 
used  In  the  foregoing  Instruction,  Is  not 
meant  mere  spite,  hatred,  or  dislike,  but  It 
means  that  condition  of  the  mind  which 
makes  a  person  dlsr^ard  the  rights  of  others 
liy  doing  an  act  without  Just  cause  or  provo- 
cation. (3)  If  you  find  from  the  evidence 
that  plaintiff  caused  a  disturbance  on  said 
car,  and  that  tbe  conductor  undertook  to 
eject  him  from  tbe  car,  then  the  conductor 
of  said  car  was  Justified  only  In  using  as 
much  f<Hrce  as  was  reasonably  necessary  un- 
der the  circumstances  to  eject  said  plaintiff; 
and  If  you  find  that  the  said  conductor  did 
undertake  to  eject  plaintiff  from  said  car, 
and  tliat  in  so  doing  be  used  more  force  than 
was  reasonably  necessary  under  the  circum- 
stances, then  you  will  find  for  the  plaintiff." 
Which  Instructions  the  court  gave  to  the  Ju- 
ry, and  the  defendant's  counsel  excepted. 

The  defendant,  u[>on  Its  part,  prayed  the 
court  to  instruct  the  Jury  as  follows:  "(1) 
The  court  Instructs  the  Jury  that,  If  the  mo- 
torman  assaulted  and  struck  the  plaintiff 
without  justlflcatloa,  he  would  be  liable  In 
an  action  against  blm  for  all  Injury  he  there- 
by caused  the  plaintiff,  but  the  defendant  Is 
not  liable  to  plaintiff  oa  account  of  such  as- 
sault by  the  motorman,  and  such  assault 
should  not  be  considered  by  the  Jury  In  ar- 
riving at  their  verdict  (2>  The  court  In- 
structs the  Jury  that  they  should  wholly  dis- 
regard and  exclude  from  their  consideration 
the  evidence  which  they  have  heard  concern- 
ing the  assault  made  upon  plalntlfl*  by  the 
motorman  with  tbe  switch  bar,  and  they 
should  not  consider.  In  arriving  at  Qielr  ver- 
dict, any  injury  plaintiff  may  have  sustained 
in  consequence  of  being  struck  on  the  head 
by  the  motorman  with  the  switch  bar." 
Which  requests  the  court  granted. 

Defendant  further  asked  the  following  In- 
stmctlons,  which  were  refused:  "(1)  The 
court  instructs  tbe  Jury  that  under  the  plead- 
ings and  tbe  evidence  offered  by  the  plaintiff 
their  verdict  should  be  for  the  defendant  on 
the  second  count  of  the  petition.  (2)  Tbe 
court  Instructs  the  Jury  that  the  plalntUX  lias 
not  sued  the  defendant  for  vrongfully  eject- 
ing or  removing  him  from  the  car  on  which 
he  was  riding,  but  be  charges  In  tbe  petition 
that  the  employ^  of  tbe  defendant  unlawful- 
ly assaulted  and  beat  him  while  he  was  a 
passenger  on  one  of  tiie  defendant's  cars; 
nod  If  you  find  from  the  evidence  that  the 
plaintiff,  while  a  passenger  on  the  defend- 
ant's car,  used  violent,  profane,  or  boisterous 
language,  or  was  guilty  of  disorderly  conduct 
In  the  presence  of  other  passengers  thereon, 
and  ttiat  the  conductor  attempted  to  eject 
and  did  eject  the  plaintiff  from  the  car,  and 
In  so  d<^Dg  used  such  force  only  as  was  nec- 
essary tar  that  irarpose,  then  such  acts  upon 


the  part  of  the  conductor  did  not  constitute 
an  assault  upon  the  plaintiff,  and  the  verdict 
of  the  Jury  should  be  for  the  defendant  (8) 
The  court  Instructs  the  Jury  that  If  they  be- 
lieve from  the  evidence  that  the  plaintiff,  on 
the  11th  day  of  November,  1901,  while  a  pas- 
senger on  one  of  defendant's  cars  near  Mul- 
lanphy  street,  used  violent,  boisterous,  or 
profane  language  or  was  guilty  of  disorderly 
conduct  in  tbe  presence  c£  other  passengers, 
who  were  then  and  there  upon  said  car, 
then  It  became  and  was  the  duty  of  the  de- 
fendant's conductor  to  remove  the  plaintiff 
from  the  car,  and  use  such  force  as  was  nec- 
essary for  that  purpose.  (4)  The  court  in- 
structs the  Jury  that  In  his  petition  the  plain- 
tiff claims  damages  because  of  an  assault 
charged  to  have  been  committed  upon  him 
by  the  defendant's  conductor  while  he  was 
a  passenger  on  the  defendant's  car.  Ton  are 
further  Instructed  that  if  you  lulieve  from 
the  evidence  that  the  plaintiff,  while  a  passen- 
ger on  the  defendant's  car,  used  boisterous, 
violent  or  profane  langitage  or  was  guilty  of 
disorderly  conduct  In  the  presence  of  tbe  oth- 
er passengers  then  on  the  car,  and  that  on  ac- 
count of  the  use  of  such  language,  or  conduct, 
tbe  defendant's  conductor  put  plaintiff  off 
the  car,  or  attempted  to  do  so,  and  that  tbe 
plaintiff  received  his  injuries  complained  of 
in  his  petition  while  the  conductor  was  so 
putting  him  off  the  car,  then  the  Jury  will 
find  In  favor  of  the  defendant.  (5)  The  court 
instructs  the  Jury  that  If  they  believe  from 
the  evidence  that  tbe  plaintiff  used  violent 
and  threatening  language  to  the  conductor, 
and  that  he  at  the  time  held  in  his  hand  and 
used  in  a  threatening  manner  toward  the 
conductor  a  dangerous  Instrument,  viz.,  a 
crowbar,  and  if  they  furthar  believe  from 
the  evidence  that  such  conduct  upon  the  part 
of  tbe  plaintiff  caused  the  conductor  to  ap- 
prehend and  that  he  did  apprehend  that 
plaintiff  was  about  to  do  him  great  bodily 
harm,  and  that  tbe  omductor,  to  avoid  such 
apprehended  danger,  committed  the  acts  com- 
plained of  by  plaintiff  in  his  petition,  then 
the  Jury  should  return  a  verdict  for  the  de- 
fendant. (6)  Tbe  court  Instructs  the  Jury 
that  If  they  believe  that  the  plaintiff  assault- 
ed the  conductor,  and  was  using  a  crowbar  in 
a  threatening  manner,  then  the  conductor 
had  tbe  right  to  def«id  himself,  and  to  use 
such  force  as  was  necessary  to  repel  such 
assault  (7)  Tbe  cmrt  Iub tracts  the  Jury  that 
if  they  believe  from  tbe  testimony  that  the 
conduct  of  the  plaintiff  Justified  the  conduct- 
or in  attempting  to  remove  tbe  plaintiff  from 
the  car,  as  explained  In  the  other  Instmc- 
tlons,  then  under  the  petition  In  this  case 
the  verdict  of  the  Jury  should  be  for  the  de- 
fendant." 

The  court  ot  Its  own  motion,  gave  the  fol- 
lowing instructions:  "(1)  The  court  instructs 
the  Jury  that  in  his  petition  the  plaintiff 
claims  damages  because  of  an  assault  char- 
ged to  have  been  committed  upon  him  by  tbe 
defendant's  conductor  while  he  was  a  pas- 
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aenger  on  the  defendant* b  car.  Yon  are  fur- 
ther Instructed  tbat  U  you  belleTe  from  tbe 
evidence  tbat  tbe  plaintiff,  while  a  passniger 
on  tbe  defendanf a  car,  uaed  bc^sterous,  tIo- 
lott,  or  profane  language,  or  was  guilty  of 
dlaorderly  conduct  in  the  presence  of  the 
other  pasBNigers  then  on  tbe  car,  and  that 
on  account  of  the  use  of  such  language  or 
conduct  the  defendant's  conductor  put  plain- 
tiff off  the  car,  or  attempted  to  do  so,  and 
that  the  plaintiff  rec^Ted  his  Injuries  com- 
plained of  In  fala  petition  while  the  conduct- 
or was  ao  putting  him  off  the  car,  then  tbe 
Jury  will  find  In  ftiTor  of  the  defendant,  pro- 
Tldlng  you  find  from  the  evidence  that  In  ao 
putting  plaintiff  (rff  the  car  the  conductor 
used  no  more  force  than  was  reasonably  nec- 
essary under  tbe  drcnmstan^  for  that  pur- 
pose. (2)  The  conrt  Instructs  the  Jury  that 
If  they  believe  from  the  evidence  tbat  the 
plaintiff  used  violent  and  threatening  lan- 
guage to  the  conductor,  and  that  he  at  the 
time  held  In  his  band  and  used  In  a  threaten- 
ing manner  toward  the  conductor  a  danger- 
ous Instrument,  viz.,  a  crowbar,  and  if  th^ 
further  believe  from  the  evldmce  that  such 
conduct  upon  the  part  of  the  plaintiff  caused 
tbe  conductor  to  apprehend  that  plaintiff  was 
about  to  do  him  great  bodily  harm,  and  that 
the  conductor,  to  avtdd  such  apprehended 
danger,  committed  the  acte  complained  of  by 
plaintiff  in  bis  petition,  then  the  Jury  should 
return  a  verdict  for  the  defendant,  providing 
yon  further  believe  fnxn  the  evidence  that 
plaintiffs  said  conduct  toward  tbe  conductor 
was  such  as  to  cause  a  man  at  ordinary  pru- 
dence, situated  as  was  tbe  conductor,  to  ap- 
prehend that  plaintiff  was  about  to  do  him 
great  bodily  harm.** 

It  will  be  seen  tbat  the  court  refused  to 
allow  the  plaintiff  to  go  to  the  Jury  for  dam- 
ages on  account  of  an  assault  ou  him  by  the 
motorman,  because  that  assault.  If  it  occur- 
red at  all,  occurred  after  tbe  plaintiff  had 
ceased  to  be  a  passenger. 

This  verdict  was  returned:  "We,  the  Ju- 
ry in  the  above  entitled  cause,  find  the  Issues 
herein  Joined  In  favor  of  the  plaintiff  and 
assess  his  actual  damages  at  the  sum  of  $'nS0.- 
00  dollars,  and  bis  exemplary  damages  at  the 
sum  of  ¥175.00  dollars.  [Signed]  Henry  3. 
Unneman,  Foreman." 

Tbe  defendant  company  appealed. 

(^dnion. 

While  the  plaintiff  was  a  passenger  on 
one  of  the  St  Louis  Transit  Company's  street 
cars,  an  aflCray  occurred  between  him  and 
the  conductor  of  tbe  car,  in  wUcb  the  plain- 
tiff was  more  or  less  hurt  and  now  seeks 
damages  for  bis  loss  and  suffering.  Plaintiff 
became  a  passenger  near  O'Fallon  Park,  in 
tbe  northern  part  of  the  dty  of  St  Louis,  In- 
tending to  leave  the  car  at  Howard  street 
The  evidence  is  conflicting  and  uncertain  as 
to  when  the  altercation  began,  what  It  wus 
about,  or  who  was  to  blame.  Ickenroth  and 
Jacob  Harbstrect  had  been  woriiing  for  a 


day  or  two  for  tbe  aame  omtractor,  tbe  for- 
mer as  stone  cutter,  the  latter  as  carpenter; 
but  they  swore  they  did  not  know  each  other, 
although  both  boarded  the  car  after  quitting 
work  late  In  the  erenlng,  and  Tere  seated 
together  while  In  transit  Ickenroth  carried 
an  Iron  or  steel  crowbar  feet  hmg,  and 
of  good  size,  to  use  In  setting  building  atones. 
The  car  was  wdl  filled  with  passengers, 
among  whom  were  some  vromen.  It  la  w^- 
nlgh  Impossible  to  give  the  particulars  of 
the  affray  so  contradictory  la  the  testimony 
of  the  witnesses.  At  leajrt  four  different 
hypotheses  concerning  the  true  facts  may  be 
derived  from  the  evidence:  First  That  the 
conductor  causelessly  assaulted  and  beat  tbe 
plaintiff.  Second.  That  plalntUT  was  intox- 
icated, boisterous,  and  profane,  and  the  con- 
ductor reproved  him  for  his  conduct  Aa  he 
resented  the  reiM>oof,  and  refused  to  r^raln 
from  the  use  of  vHe  lan^uaget  the  conductor 
put  him  off  tbe  car,  employing  more  force 
in  doing  ao  than  was  necessary.  Third. 
That  Ickenroth  began  the  atCray  by  assaolt- 
Ing  the  conductor  with  the  crowbar  without 
ivovocatlon.  Fourth.  Hiat  the  conductor  re- 
monstrated with  Ickenroth  for  using  Im- 
proper language,  whereupon  the  latter  con- 
tinued his  proftiulty,  and  threatened  to  strike 
the  conductor  with  the  crowbar,  who  ejected 
bim  from  tbe  car  without  the  use  of  unneces- 
sary force.  As  all  ctf  those  theories  ot  the 
affray  were  deduclble  from  the  testimony,  tn- 
Btructlons  on  aU  of  them  were  approprUite, 
in  order  to  tiioroughly  advise  tbe  Jury  con- 
cerning the  issues,  and  should  have  been 
granted  if  requested. 

It  may  be  seen  by  reading  the  third  in- 
struction given  at  plalntlfrs  request  aa  well 
as  other  given  Instructions,  that  the  trial 
court  ruled  that.  It  the  plaintiff  raised  a  dis- 
turbance on  tbe  car,  the  conductor  had  the 
right  to  eject  him,  but  could  use  lawfully 
only  such  force  as  was  necessary  to  accom- 
plish the  ejection,  and,  if  he  used  excessive 
force,  plaintiff  waa  entitled  to  damages  for 
any  injury  inflicted  on  him  thereby.  Defend- 
ant contends  this  view  of  the  case  was  er- 
roneous, as  authorizing  a  recovery  on  a  cautfe 
of  action  not  stated  in  the  petition;  that  tbe 
petition  states  a  cause  based  ou  a  wrongful 
and  unprovoked  assault  and  battery;  not 
one  based  on  the  emidoyment  of  exceaslTe 
force  In  doing  what  would  have  been  other- 
wise lawful,  namely,  expelling  plaintiff 
from  the  car  for  misconduct  To  8iq;>port 
this  position  defendant's  counsel  dtea  ua  to 
the  case  of  Chicago,  eto..  By.  v.  BlUs,  lOft  Ind. 
13,  3  N.  E.  611;  Id.,  118  Ind.  221,  20  N.  EL  775. 
The  complaint  In  that  action  attunpted  to 
charge  a  wrongful  expulsion  of  Bills,  the 
plaintiff,  from  a  train,  and,  as  originally 
drawn,  contained  no  averment  of  an  assault 
or  tbe  use  of  excesdve  fOree.  The  opinion 
on  the  BxBt  appeal  took  up  the  complaint, 
scrutinized  It,  and  ruled  tSiat  while  It  show- 
ed force  was  used  to  expel  the  plaintiff,  It 
did  not  state  ot  show  tbat  more  waa  used 
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than  was  necessary.  The  decision  was  that, 
as  the  complaint  failed  to  state  facts  show- 
ing either  the  use  of  excessive  force  by  the 
train  condactor  or  a  wrongful  ejection  of  the 
piainHff,  It  stated  no  cause  of  action  at  all. 
After  the  reversal  of  the  first  Judgment,  an 
amended  complaint  was  filed,  which  proceed- 
ed on  the  theory  that,  while  the  plaintiff  may 
have  been  wrongfully  on  the  train,  he  was 
ejected  with  needless  violence  and  injured. 
On  the  second  appeal  this  complaint  was 
held  good. 

Ickenrotb's  case,  as  stated  in  his  petition, 
ia  not  for  a  tortious  ejection  from  the  car, 
but  for  a  tertlOQB  battery  while  be  was  a 
passenger  on  it  The  company  answered, 
denying  the  tort;  and  in  support  of  that  de- 
nial endeavored  to  prove  plaintiff  bo  mis- 
behaved fts  to  Justify  the  conductor  in  eject- 
ing him  from  the  car.  Testimony  was  ad- 
duced from  which  tbe  Jury  might  have  rea- 
sonably inferred  that  plaintifT  was  obstreper- 
ous and  profane,  th«eby  losing  bis  right  to 
passage;  but  that  the  condactor  resorted  to 
unreasonable  violence,  and  inflicted  uncall- 
ed for  personal  Injury  on  the  plalntifT  In  ex- 
pelling him  from  the  car.  Violence  to  plain- 
tUTs  person  when  none  was  required  to 
make  lilm  depart,  or  greater  violence  tban 
was  required  for  tliat  purpose,  was  equiva- 
lent to  an  assault  and  battery;  as  was  de- 
cided In  the  Indiana  authorl^  cited  by  the 
defendant  Chicago,  etc.,  Ry.  v.  Bills,  118 
lod..  loc.  cit  224,  20  N.  B.  T76.  In  a  lltlga- 
tloD  in  Maryland  for  an  expulsion  from  a  car 
with  siuKrfiuons  force  and  outrage  the  trial 
court  instructed  the  Jury  that,  If  tbe  railway 
company's  servants  ejected  plaintiff  with 
unnecessary  violence,  the  verdict  most  be 
for  the  plaintiff;  and  carried  the  same  tbeory 
bito  all  the  instructions.  The  controversy 
in  the  Supreme  Court  turned  mainly  on  the 
question  of  exemplary  damages,  but  it  was 
held,  inter  alia,  that  proof  of  an  excessive 
battery  by  tbe  trainmen  sufficed  to  avoid  tbe 
defense  of  prior  disorderly  conduct  on  the 
part  of  tbe  passenger,  and  that  proof  of  ex- 
cessive vlolrace  is  a  good  reply  to  the  plea 
of  son  assault  demesne.  Phlla.,  etc.,  Ry.  Co. 
r.  Larkln.  47  Md.  156,  28  Am.  Rep.  442. 

There  are  home  authorities  In  point.  In 
Perkins  v.  Railway,  65  Mo.  201,  the  petlUon 
charged  an  unlawful  ejection  of  plaintiff 
from  a  car  with  force  and  violence.  The 
testimony  went  to  prove  Perkins  refused  to 
pay  full  fare,  and  for  that  reason  was  put 
off  the  train,  but  was  roughly  handled.  Thd 
court  Instructed  that.  If  he  refused  to  pay 
bis  fare  when  requested,  the  conductor  was 
Justified  in  putting  him  off  tbe  train,  using 
therein  no  more  than  the  requisite  force; 
that,  if  more  tban  neiceesary  force  was  used, 
tbe  defendant  was  liible.  That  Instruction 
was  approved  on  appeal.  Brown  v.  Railway, 
G6  Mo.  588;  Canfleld  v.  Railway,  SO  Mo.  App. 
S54.  Tbe  doctrine  tlutt  unnecessary  or  ma- 
IldouB  personal  violence  perpetrated  on  a 
clthwn  by  anotber  In  enforcing  a  legal  right 


constitutes  an  assault  and  battery  ramifies 
various  branches  of  tbe  law.  An  officer  may 
not  use  excessive  violence  to  effect  an  arrest, 
or  he  will  be  guilty  of  an  offense  (State  v. 
Dierberger,  96  Mo.  666,  10  S.  W.  168,  9  Am. 
St  Rep.  880);  nor  may  one  use  more  force 
than  is  reasonably  called  for  in  taking  his 
own  property  (State  v.  Dooley,  121  Mo.  501, 
26  8.  W.  668),  or  In  overcoming  a  trespasser 
(Low  V.  BIwell,  121  Mass.  300,  28  Am.  Rep. 
272).  And  if  a  man  uses  excessive  force  in 
defending  himself  against  personal  attack, 
he  commits  an  assault  and  battery.  O'Leary 
V.  Rowan,  31  Mo.  117;  State  v.  Stockton,  61 
Mo.  882.  We  see,  therefore,  that  in  those 
emergencies  when  it  becomes  necessary  to 
employ  physical  enei^  against  an  antago- 
nist to  accomplish  a  righteous  purpose,  and 
when  the  law  will  excuse  one  for  resorting 
to  moderate  violence,  the  force  employed 
must  be  Inpt  within  bounds,  and  cannot  ex- 
ceed what  is  needed  to  effect  the  lawful  end 
without  rendering  the  actor  guilty  of  a  tort 
or  maybe  a  crime. 

Tbe  petition  In  this  case  avers  an  assault 
and  battery,  which  averment  could  be  made 
good  by  proving  needless  violence  was  done 
to  plaintiff's  person  in  excluding  blm  from  the 
car  for  bad  omduct  Evidence  of  that  sort 
would  tend  directly  toward  establishing  the 
cause  of  action  presented.  This  was  decided 
In  O'Leary  v.  Rowan,  supra.  We  theref(»e 
hold  tbe  Instruction  authorizing  a  verdict  for 
the  plaintiff,  if  he  created  a  disturbance  and 
was  ejected  from  the  car  by  the  conductor 
with  unreasonable  harshness,  did  not  broaden 
the  issues  beyond  those  tendered  by  tbe  pe- 
tition, but  was  consistent  with  them.  The 
instruction  would  please  us  better  bad  It  in- 
formed the  Jury  that  the  conductor  had  the 
right  to  compel  the  plaintiff  to  get  off  the 
car  If  the  latter  refused  to  desist  from  un- 
seemly conduct  or  language,  and  had  partic- 
ularised the  acts  of  violence  which  might 
perchance,  have  been  unnecessary— such  as 
violently  and  needlessly  striking  or  kicking 
the  plaintiff.  A  kindred  (ibarge,  which  was 
more  precise  and  instructive,  may  be  read  ta 
Perkins  v.  Railway,  supra. 

Passengers  on  a  street  car  must  deport 
themselves  with  decency  and  decorum,  must 
refrain  from  boisterous,  vulgar,  or  profane 
language  or  rude  behavior,  and  respect  the 
rights  and  sensibllitieB  of  their  fellow  pas- 
sengers, or  the  carmen  may  and  ought  to 
cmnpel  them  to  leave  the  car.  It  Is  the  duty 
of  the  servants  of  a  carrier  in  chaige  of  a 
vehicle  on  which  passengers  are  traveling  to 
preserve  order,  suppress  offensive  action  and 
language  and  protect  passengers  from  annoy- 
ance, Insult,  and  injury  by  rough  and  turbu- 
lent characters.  Sirs  v.  Railway,  115  Mo. 
127,  21  S.  W.  905,  37  Am.  St  Rep.  386;  Cat^ 
rier  T.  RaUway  (Mo.  Sup.)  74  S.  W.  1006;  4 
Elliott  Railways,  1639,  and  citations.  A 
street  car  may  be  rendered  intolerable  to 
women,  and  even  to  men,  by  the  foul  lan- 
guage or  disorderly  conduct  of  a  passrager. 
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Not  only  for  Its  own  Interest,  but  for  the  com- 
fort of  Its  patrons,  a  street  railway  company 
sboold  use  reasonable  and  necessary  means 
to  preserve  good  order  on  Its  cars.  The  trial 
Judge  did  right  to  recognize  these  principles 
In  charging  the  Jury. 

The  sixth  of  defendant's  refused  Instruc- 
tions should  have  been  given.  There  was 
poBltlve  testimony  that  plaintiff  first  assault- 
ed the  conductor,  and  struck  htm  with  a 
crowbar,  besides  brandishing  it  In  a  threat- 
ening manner.  Said  Instruction  declares 
that.  If  the  plaintiff  began  the  assault,  the 
conductor  had  the  right  to  defend  himself, 
using  no  more  force  than  was  necessary. 
He  had  that  right  and  we  find  no  other 
charge  which  directly  said  so.  None  of  ttie 
given  instructions  informed  the  Jury  that,  if 
the  plaintiff  flrst  assaulted  the  conductor,  the 
latter  was  Justified  In  defending  himself. 
All  of  those  given  proceeded  on  the  assump- 
tion of  the  conductor's  right  to  eject  the 
plaintiff  for  bad  conduct  and  defend  himself 
from  threatened  harm,  if  the  menace  was  of 
a  character  to  afford  reasouable  cause  to  ap- 
prehend danger.  It  was  proper  to  direct  a 
verdict  for  the  defendant  if  the  conductor 
was  actually  assaulted,  not  merely  threat- 
ened, and  defended  himself  without  using 
ezcesslTe  violence;  and  we  think  error  was 
committed  In  refusing  a  charge  of  that  sort 
which  was  expteeaeA  In  condse  and  fitting 
language. 

While  we  would  scarcely  reverse  the  judg- 
ment for  the  refusal  of  the  third  refused  In- 
struction, as  it  was  perhaps  barely  covered 
by  those  given,  it  might  have  been  given, 
too,  with  propriety.  It  was  a  direct  and  per- 
tinent charge  that  if  the  plaintiff  used  vio- 
lent, bolBterons,  and  profane  language  or  was 
guilty  of  disorderly  conduct  in  the  presence 
of  other  passengers,  it  was  right  tor  the  con- 
ductor to  remove  him  from  the  car.  That  Is 
sonnd  law,  and  we  approve  it  It  would 
be  well,  if  requested,  to  instruct  In  regard 
to  the  degree  of  force  the  conductor  might 
have  used  to  ergel  plaintiff,  without  trans- 
gressing the  law,  if  the  latter  refused  to  leave 
the  car  or  desist  from  bad  conduct,  and  of- 
fered resistance  to  being  put  off.  The  ques- 
tion of  when  violence  exerted  In  achieving  a 
lawful  end  becomes  excessive  received  the 
attention  of  the  Supreme  Court  in  a  recent 
case,  and  Instructions  bearing  on  it  were  re- 
viewed, and  some  approved.  N(vris  v. 
Whyte,  158  Mo.  20,  57  S.  W.  1037.  Those 
furnish  convenient  models  for  imitation  Is 
cases  where  the  ume  issne  la  to  be  deter- 
mined. 

If  part  of  the  testimony  concerning  the 
conductor's  attack  on  the  plaintiff  was  be- 
lieved by  the  Jury,  exemplary  damages  might 
be  assCTsed  against  the  defendant  as  bis  re- 
sponsible employer.  Malecek  v.  Railway,  57 
Mo.  17;  Doss  V.  Railway,  59  Mo.  27,  21  Am. 
Rep.  371;  Travers  v.  Railway,  63  Mo.  421; 
Hicks  V.  Railway,  68  Mo.  328;  dissenting 
opinion,  Gill,  J.,  in  Bouse  t.  Railway,  41  Mo. 


App.  296,  approved  by  the  Supreme  Oourt  in 
Haehl  v.  Wabash  Railway,  118  Mo.  S26,  24  S. 
W.  787-  The  assault  was  wanton  and  outra- 
geous unless  the  plaintifl  gave  provocation  by 
using  profane  language  and  disregarding  the 
cfmductor's  rebuke  and  command  to  desist. 

The  instruction  on  exemplary  damages, 
after  referring  to  another,  which  told  the  Jury 
that,  if  they  found  the  conductor  assaulted 
plaintiff  without  any  cause,  the  verdict 
should  be  for  the  plaintiff,  told  them,  U  they 
found  sucb  an  assault  was  made  with  malice, 
they  might  assess  exemplary  damages.  The 
term  "malice"  was  then  stated  to  mean  not 
mere  spite,  hatred,  or  dislike,  but  that  con- 
dition of  mind  which  makes  a  person  disre- 
gard the  rlgbts  of  others  by  doing  an  act 
without  Just  cause  or  provocation.  I^egal  or 
implied  malice  (as  distinguished  from  111 
wlU  or  malice  In  the  vernacular  sense  of  the 
word)  Is  defined  to  be  the  intentional  doing 
of  a  wrong  act  without  Just  cause  or  excuse. 
State  V.  GlUs,  11  Mo.  App.  587.  74  Mo.  207. 
The  definition  given  by  tbe  court  was  tliere- 
fore  inaccurate. 

'  The  point  is  made  by  defendant's  counsel 
that  exemplary  damages  can  be  given  for  an 
assault  only  when  the  act  was  characterized 
by  actual  malevolence  or  brutality;  but  this 
proposition  is  disputed  as  one  contrary  to 
the  decided  law  of  this  state.  The  point  has 
perplexed  us.  It  seems  to  be  quite  material 
in  view  of  one  possible  ground  of  liability  In 
the  present  case,  namely,  that  the  conductor 
was  more  violent  In  electing  the  plaintiff 
than,  in  reason,  he  ought  to  have  been.  It  is 
doubtful  if  tbe  essential  condition  on  which 
the  right  to  give  exemplary  damages  de- 
pends in  cases  like  this  Is  intelligibly  and 
fairly  presented  to  the  minds,  of  a  Jury  by 
telling  them  they  must  find  tiie  defendant 
acted  maliciously,  and  then  telling  them  that 
malice  means  only  the  Intentional  doing  of  a 
wrong  act  without  just  cause  or  excuse. 
Does  not  something  further  need  to  be  said, 
calling  attention  to  the  inquiry  whether  the 
assault  was  wanton  or  brutal?  It  seems  to 
us  that,  for  the  achievement  of  Justice,  sucli 
advice  Is  of  great  moment.  Malice  Is  pre- 
sumed from  the  intentional  Aaing  of  a  wrong- 
ful act.  although  the  attendant  circumstan- 
ces may  be  such  as  to  cleanse  the  act  large- 
ly, If  not  altogether,  of  moral  tui^ltude.  A 
person  may  commit  a  trespass  or  other  tort 
when  no  bad  motive  exists,  and  when  he 
supposes  he  Is  acting  inside  the  law.  And 
there  are  decisions  against  the  award  of  ex- 
emplary damages  In  those  Instances.  Engle 
V.  Jones,  51  Mo.  316;  Prueltt  v.  Quarry  Co.. 
33  Mo.  App.  IS.  One  may  go  too  far,  in  the 
heat  of  passion,  in  resenting  an  assault,  and 
malice  be  implied.  In  the  case  In  band  tbe 
conductor  may  have  been  wrought  up  by 
Ickenroth's  coudnct  and  language,  and  by 
the  resistance  (^ered  to  a  commendable  at- 
tempt to  make  him  leave  the  car,  until  the 
conductor  in  the  ensuing  struggle  overstep- 
ped the  limit  of  necessary  forces  and  hurt 
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him  too  much.  Plainly,  there  if  a  rast  dif- 
ference between  such  deeds  as  those  men- 
tloued  and  malicious  trespasses  or  wanton 
and  brutal  sissanlts.  Will  a  Jury  understand 
that  the  law  concedes  the  difference.  If  noth- 
ing is  said  to  enlighten  than  beyond  stat- 
ing the  artificial  definition  of  malice?  The 
general  theory  of  exemplary  damages  as  ex- 
pounded by  text-writers  and  most  of  the  i 
judgments  on  the  subject  Is  that  they  are 
given  not  tmly  by  way  of  example,  but  to 
punish  an  eril  Intention  or  motive.  1  Sedg- 
wick. Damages  (8th  Ed.)  c.  11,  S  347  et  seq.. 
and  cases  cited.  The  tenor  of  the  decisions 
shows  that  barbarity  and  depravity  oi  con- 
duct weigh  heavily  with  courts  In  anthor- 
izing  punitive  verdicts. 

But  the  propriety  of  giving  only  the  tech- 
nical instruction  as  to  what  malice  is  has 
been  considered  and  recognized  by  the  appel- 
late courts  of  tills  state,  and  must  be  ac- 
cepted as  the  law.  The  question  came  up  at 
an  early  day  In  Goetz  v.  Ambs,  27  Mo.  28— 
an  action  for  assault  like  tbe  present  one. 
The  lower  court  told  the  jury  they  might  as- 
sess smart  money  In  whatever  sum  th^ 
deemed  right,  considering  all  the  facts.  The 
defendant  prayed  a  charge  that  In  allowing 
or  refnelug  smart  money  they  should  con- 
sider mainly  the  malicious  intent  and  mo< 
tlve  ot  the  defendant.  The  refusal  of  that  | 
charge  was  indorsed  by  the  Supreme  Court, 
which  held  It  to  be  unsound,  as  Implying 
that  ill  will  and  hostility  toward  the  defend- 
nnt  must  be  found  as  a  prerequisite  to  giv- 
ing exemplary  damages;  whereas.  If  the  In- 
Jury  was  Intentionally  Inflicted,  and  did  not 
ensue  from  a  simple  want  of  care,  exem- 
plary damages  might  be  given.  The  further 
observation  was  made  that  legal  malice 
meant  no  more  than  that  the  act  was  willful, 
which  is  undoubtedly  true.  Tbe  doubt  is 
whether  a  Jury  may  not  be  better  informed 
by  an  ampler  and  more  definite  charge,  by 
directing  them  to  consider  wbeth^  the  de- 
fendant's tort  was  marked  by  wantonness, 
hrutallty,  or  other  aggravating  features. 

In  Trauerman  v.  Llpplncott,  39  Mo.  App. 
478.  the  action  was  trespass,  and  the  defini- 
tion of  malice  given  was  tbe  usual  technical 
one — tbe  intentional  doing  of  a  wrongful  act 
irithout  Just  cause  or  excuse.  The  court  ap- 
proved the  Instruction,  and,  in  discussing  tbe 
general  question,  harmonized  the  doctrine  of 
Ooetz  T.  Amtw  with  other  cases  in  this  state 
and  elsewhere  by  emphasizing  the  force  of 
the  word  "intentional,"  which  was  said  to 
signify,  when  used  in  connection  with  the 
doing  of  a  wrongful  act,  not  only  that  the 
party  intended  to  do  the  particular  act  but 
to  do  It  knowing  at  the  time  that  It  was 
wrongful.  The  reasoning  of  the  court  pro- 
ceeds as  follows:  "Understood  In  this  way, 
Qoetz  v.  Ambs  Is  not  out  of  line  with  the 
foregoing  decisions  requiring  the  act  to  par- 
take of  wantonness  or  a  reckless  disregard 
ot  tbe  rights  ot  others;  for  if  one  intention- 
aHy  does  a  wrongful  act;  and  knows,  at  the 


time  that  It  Is  wrongful,  then  he  does  it 
'wantonly.'  by  which  word  I  understand  Is 
meant  caaselesaly,  without  restraint  and  in 
reckless  disregard  of  the  rights  of  others. 
When  one  intentionally  commits  a  wrong, 
he  does  it  from  an  evil  qiirit  and  bad  mo- 
tive. Good  motive  or  spirit  does  not  Impel 
the  commission  of  willful  wrong."  That  ar- 
I  gumentation  points  to  the  conclusion  that 
some  eCFort  is  needed  to  make  the  technical 
rule  square  with  the  facts  of  human  nature 
—an  effort  which  Juries  are  unlikely  to  make 
BQCcessfully,  It  enforces  the  opinion  that 
they  need  plainer  information  than  is  given 
in  the  usual  charge  to  enable  them  to  decide 
the  issue  of  punitive  damages  according  to 
law.  A  different  view  of  the  question  was 
taken  In  Morgan  v.  Durfee,  69  -Mo.  409,  33 
Am.  Rep.  508.  The  opinion  in  that  case  de- 
clares that  exemplary  damages  are  proper 
only  when  there  are  aggravating  circumstan- 
ces, citing  Cooley  on  Torts,  which  emtnoit 
authority  announces  the  law  to  be  that  mo- 
tive is  an  element  of  the  highest  Importance 
in  mitigating  or  aggravating  damages.  See 
page  830  (2d  Od.).  It  Is  noteworthy  that  our 
statute  giving  an  action  for  death  caused  by 
wrongful  acts  requires  the  Jury,  in  assessing 
the  damages,  to  have  regard  to  the  mitigat- 
ing or  aggravating  circumstances.  Rev.  St 
1809,  I  2806;  Owen  V.  Brockschmldt  54  Mo. 
2S5.  The  existence  of  a  distinction  between 
legal  and  actual  malice,  and  the  need  of 
proTlng  the  latter  as  a  prerequisite  for  an 
award  of  punitive  damages,  has  been  re- 
pudiated In  this  state  in  actions  for  slander 
and  libel.  Callahan  t.  Ingram,  122  Mo.  SKi, 
26  8.  W.  1020,  43  Am.  St  Rep.  683;  Fulker- 
Bon  v.  Murdock,  63  Mo.  App.  151;  Arnold  v. 
Sayings  Co.,  76  Mo.  App.  150.  The  reason- 
ing in  Callahan  t.  Ingram  expands  the  same 
rule  to  include  actions  for  other  torts:  "We 
may  say,  then,  tliat  malice,  whether  ecpress 
or  implied,  means  the  same;  the  only  dif- 
ference being  In  the  establishment  of  It 
When  malice  is  Implied  from  the  words 
spoken  or  published,  the  btu*den  is  on  the  de- 
fendant to  prove  lawful  Justification  or  ex- 
cuse, or  the  absence  of  a  malicious  intent. 
On  the  other  hand,  If  tbe  words  themselves 
do  not  imply  malice,  the  burden  rests  upon 
the  plaintiff  to  establish  it  When  malice 
exists,  punitive  damages  may  be  given,  and 
it  cannot  be  seen  why  a  distinction  should 
be  made  when  the  evil  Intent  existed,  wheth- 
er implied  or  proved.  It  is  true  a  distinction 
is  made  by  some  courts,  and  It  Is  held  that 
unless  exprras  malice  ia  proved,  exemplary 
damages  should  not  be  allowed.  This  line 
of  decision  was  followed  by  the  St  Louis 
Court  of  Appeals  In  Nelson  v.  Wallace,  48 
Mo.  App.  lOS,  and  Fulkerson  v.  Murdock,  6S 
Mo.  App.  156.  It  is  argued  that  punitive 
damages  are  only  allowed  In  trespass  and 
other  actions  for  torts,  when  the  offense  Is 
committed  In  a  wanton,  rude,  and  aggra- 
vated maimer.  Indicating  oppression  cw  a  de- 
sire to  Injure;  and  that  uo  reason  can  be 
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seen  for  the  application  of  a  different  rule 
In  cases  for  slander  or  libel.  We  think  the 
distinction  does  not  In  fact  exist  Malice  Is 
implied  in  the  willful  doing  of  any  wnmgful 
act  without  Justification  or  excuse  whereby 
Injury  is  done  to  another,  whether  it  be  to 
his  characta,  hia  person,  or  tils  propwty. 
Where  such  act  la  done  maliciously,  there- 
fore, the  injured  peracm  should  be  entitled  to 
exemplary  damages,  and  it  would  be  imma- 
terial whether  malice  was  implied  from  the 
nature  of  the  act  itself  or  infrared  as  a  fact 
from  all  the  circumstances  under  which  it 
was  committed.  The  question  Is  whether 
the  wrong  was  done  wlllfuily  and  without 
lawfnl  Justlflcatl<Hi  or  excuse.''  The  effect 
of  that  decision  as  we  gather  It,  Is  not  that 
an  evil  purpose,  or  desire  to  do  needless 
harm,  is  no  prerequisite  tar  an  award  of 
exemplary  damages,  but  that  a  desire  of 
that  sort  may  be  implied  from  the  tort  it- 
self, as  w^I  as  from  the  drcumstancea  of 
it  This  leavra  a  Jury  free  to  consider  facts 
of  aggravation  and  their  mlnda  may  be  di- 
rected to  them. 

The  law  is  that  exemplary  damages  are 
giren  only  when  the  evidence  shows  an  un- 
lawful act  coupled  with  an  intentional 
wrong,  but  facts  showing  oppression,  wan- 
tonness, or  outrage  are  always  dwelt  on.  1 
Sedgwick,  Damages,  {  865;  Kennedy  t. 
Railway,  88  Ma  3&1:  Engle  t.  Jones,  51  Mo. 
810;  Perkins  t.  Railway,  55  Mo.  201:  State 
T.  JungUng,  116  Mo.  162,  22  8.  W.  688;  Dor^ 
sey  T.  Railway,  83  Mo.  App.  528;  Railway 
V.  Qulgley,  21  How.  202,  16  L.  Ed.  73;  19 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  ^;  12 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  24;  Tanger 
T.  Railway,  85  Mo.  App.  28;  Morgan  t.  Dur- 
free,  69  Mo.  469,  33  Am.  Rep.  608;  Wams- 
ganz  T.  Wolff.  86  Mo.  App.  206;  O'Brien  t. 
LoomlB,  43  Mo.  App.  29.  In  actions  for  in- 
juries inflicted  by  an  assault  and  battery  it 
has  been  customary  to  direct  an  allowance 
of  punitive  damages  If  the  assault  la  found 
to  have  been  of  a  wanton,  malicious  or 
brutal  character.  Johnson  t.  Bedford,  90 
Mo.  App.  43;  Glldersleeve  t.  Overstolz,  90 
Mo.  App.  518;  Hlckey  v.  Welch,  91  Mo.  App. 
4;  Trauerman  t.  LIpplncott,  89  Mo,  App. 
478.  We  think  it  is  still  proper,  if  not  es- 
sential, to  charge  a  Jury,  wheu  requested,  to 
consider  whether  the  assault  was  character- 
ized by  wanton  or  malicious  violence,  in  de- 
termining the  issue  of  exemplary  damages; 
though  It  Is  not  error  to  give  the  conven- 
tional definition  of  malice.  It  has  been  well 
said,  we  think,  that  such  damages  should 
only  be  assessed  in  cases  of  aggravated  in- 
jury, to  subserve  a  wholesome  public  ex- 
ample, and  that  the  rule  allowing  them  ovght 
not  to  be  extended.  0'Btl«D  r.  LoonU^  m- 
pra. 

For  the  errors  noted,  the  Judgment  Is  re- 
versed, and  the  cause  remanded. 

BIJLND,  P.     and  RBYBURN.  concmr. 


SPARROW  V.  STATE  EXCH.  BANK  OF 
UACON  et  sL* 

(Conrt  of  Appeals  at  Kansas  CUy,  Mo.  Nov.  9, 

1903.) 

BANKmo— DBPOSrrS— FORU  or  AOCOUNT^a- 
POSIT  AS  ADMINISTRATOR^ 
HOTICB  TO  BANK. 

1.  A  person  who  had  transacted  business  with 
a  bank  for  eight  rears  maintained  during  that 
time  but  one  account  in  his  name  "as  admiuia- 
trator,"  and  deposited  to  that  accooat  all  the 
money,  cheeks,  etc.,  wUeh  he  deposited,' and 
drew  all  of  hia  chedcs  for  all  purposes,  includ- 
ing his  private  debts,  against  this  account.  The 
bank  had  no  knowledge  that  the  account  did  not 
belong  to  the  depositor  individually.  HHd  that, 
notwitbstanding  the  fact  that  the  account  was 
In  the  d^iiositor'B  name  as  administrator,  the 
bank  was  Justified,  from  his  course  of  dealing, 
In  supposing  that  it  was  his  individual  account, 
and  therefore  in  drawing  therefrom  an  amount 
sufficient  to  satisfy  a  personal  note  of  the  de> 
poaitor,  although  in  fact  the  money  belonged  to 
the  estate  of  which  the  depositor  was  adminia- 
trator. 

2.  The  depositor  collected  money  belon^ng  to 
heirs  of  whom  he  was  curator,  and  deposited  it 
in  the  bank  in  his  Individual  name;  the  bank, 
however,  crediti^  the  same  to  his  account  as 
administrator.  Thereafter  the  dntodtor  drew 
out  a  portion  of  this  money,  with  knowledge 
that  It  had  been  placed  to  ois  account  as  ad- 
ministrator; and,  after  the  account  bad  been 
nearly  exhausted,  the  bank  drew  therefrom  an 
amount  snfflcient  to  pay  a  personal  note  of  the 
depositor.  Beld  that,  as  ai^lnst  the  heirs,  the 
bank  was  Justified  in  treatinj;  the  fund  as  be- 
longing to  the  depositor  individually,  and  ap- 
plying a  portion  of  It  to  the  payment  of  his 
note. 

Appeal  from  Circuit  Court,  Macon  County; 
Nat  M.  Shelton,  Judge. 

Action  by  James  D.  Sparrow,  as  adminis- 
trator ot  the  estate  of  John  Emdee,  against 
the  State  Exchange  Bank  of  Macon  and  oth- 
ers. From  a  Judgment  for  plaintiff,  defend- 
ants app«tL  Reversed. 

Web  M.  Rubey  and-Tboe.  N.  Dysart,  for 
appellants.  B,  8.  Matthews  &  Son  and  B. 
EL  Guthrie,  for  lespondenL 

SMITH,  P.  J.  This  Is  a  suit  In  equity 
which  was  brought  against  the  defendant 
State  Exchange  Bank,  the  object  and  pmv 
pose  of  which  was  to  secure  an  accounting 
between  it  (the  bank)  and  the  estate  of  John 
Emdee,  the  plalntUfs  Intestate,  and  to  re- 
cover f  152,  etc. 

The  canse  was  snbmltted  to  the  conrt  on 
an  agreed  statement  of  facta,  which  was  as 
follows: 

"First  That  Wm.  J.  Magee,  defendant, 
was  on  tiie  80th  day  of  April,  1002,  the  law- 
ful administrator  of  the  estate  of  Jotat  Em- 
dee, deceased,  and  also  curator  of  the  Mur- 
phy heirs,  whose  present  corator,  the  snc- 
cessor  of  said  Msgee,  has  been  made  a  party 
defendant,  and  permitted  to  file  her  dalm  to 
the  funds  In  oontroversy  In  this  salt, 

"Second.  That  said  Hagee  has  since  Ifeft 
16th  day  of  May,  1902,  been  adjudged  of  im- 
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aonnd  miDd,  and  the  defendant  John  W. 
GroM  appirtntBd  Ubi  cantiw.  And  by  reaaoa 
of  Magee's  Insanity  tbe  plaintiff  herein, 
Jamea  D.  I^itow,  bad  been  appointed  and 
Is  now  lawfully  acting  aa  admlnlstiator  de 
bonia  non  wltii  will  annexed  ot  the  estate  of 
said  John  Kmdee,  and  that  I<ena  Murphy,  a 
party  defendant  In  this  caae^  baa  been  09- 
p<dnted  and  la  now  lawfully  actt^  cnratw 
of  the  aforesaid  Mnrphy  heirs. 

"Third.  That  said  Magee.  aa  administrator 
of  tike  eatate  of  John  Bmdee»  prior  to  April 
80.  1002,  Bold  Bome  real  eatate  bdonging  to 
■aid  eatate.  and  on  tbe  80th  Oa^  of  April, 
1902.  deposited  $1^60  of  the  proceeds  In  tbe 
State  bcbange  Bank  of  Macon,  one  oi  the 
defendants  In  this  salt,  In  the  name  of  Wm. 
J.  Magee,  administrator. 

"Fourth,  ^niat  <m  the  lOtb  day  ot  May, 
1902,  aald  Magee^  aa  curator  of  the  said  Mur- 
phy hem,  collected  |480  belonging  to  said 
belra,  and  deposited  same  in  said  bank  in 
the  name  of  "W.  J.  Magee,'  but  whl^  sum 
was  by  tlie  bank  credited  on  Its  hookn  to  the 
account  of  'W.  J.  Magee,  Adm'r,'  there  be- 
Ing  no  account  In  said  bank  in  name  of  *W. 
J.  Magee.' 

"Fifth.  That  aald  Magee  on  the  let  day  of 
May,  1802,  cdmmenced  drawing  upon  said 
account  of  'W.  J.  Magee,  Adm'r,'  signing  the 
checks,  *W.  J.  Magee,  Adm'r,'  and  by  May 
14,  1902,  bad  drawn  all  of  said  account  but 
«lfi2.18. 

'•Sixth.  That  on  the  16th  day  ol  May,  1902, 
tbe  defotdant  tlie  State  Bxcbange  Bank  of 
Macon  drew  from  said  account  said  balance 
of  $152^8,  and  gave  credit  thoefor  upon  an 
oTerdue  note  hdd  by  said  bank  against  W. 
J.  Magee. 

"Serenth.  That  said  Mage^  bee  done  busi- 
neas  in  said  bank  from  1801  to  1002  but  had 
but  one  account,  and  that  was  kept  In  the 
name  of  HV.  J.  Magee  AdmltUstrator.'  That 
to  tbe  credit  of  that  account  be  deposited  all 
m<mey,  checks,  or  drafts  whlcb  be  did  from 
time  to  time  deposit,  no  matter  from  what 
source  recelred,  and  against  said  account  he 
drew  money  for  any  and  all  purposes,  In- 
clufllng  bla  private  and  personal  debts,  al- 
ways signing  checks,  *W.  J.  Magee,  Adm'r.* 

"Blgbth.  That  tbe  defendant  the  State  Bx- 
cbange Bank  ot  Macon  had  no  actual  notice, 
knowledge,  or  Information,  either  at  the  time 
that  the  aforesaid  sums  of  fl,SGO  and  $488 
were  deposited,  or  at  the  time  it  drew  and 
used  the  $152.18,  that  tbe  same  waa  other 
tban  the  funds  of  W.  J.  Magee. 

"Ninth.  It  is  further  admitted  that  Magee 
la  Indebted  to  tbe  estate  of  John  Emdee  in 
the  sum  of  $1,698.40,  as  shown  by  final  set- 
tlement made  In  the  probate  court  of  Macon 
county,  Mo.,  by  John  W.  Gross,  curator  of 
Magee,  for  the  IDmdee  estate,  and  amount 
due  Is  unpaid. 

"Tenth.  It  U  admitted  that  the  estate  of 
Wm.  J.  Magee  is  insolvent. 

"Blerenth.  It  Is  further  admitted  that  Ma- 
ge^ aa  cmmtor,  ia  Indebted  to  the  eatate  of 


Geo.  SL  Murphy  and  Hugh  A.  Murphy,  as 
alleged,  in  tbe  sum  of  $814.  as  abown  by  tlie 
final  aetttement  made  by  Jno.  W.  Gross  aa 
curator  of  Wm.  J.  Magee  in  tbe  probate  conrt 
for  the  Murphy  helra." 

The  finding  and  decree  were  for  plaintiff, 
and  defendants  appealed. 

It  Is  a  well-aettled  prlnciiile  that  where  a 
depositor  in  a  bank  is  indebted  to  the  bank 
bill,  note,  or  other  Indebtednesa,  the  bank 
baa  the  right  to  apply  so  much  of  tbe  funds 
of  the  depositor  to  tiie  payment  of  bia  ma- 
tured indebtedneas  as  may  be  necessajr  to 
discharge  the  aame.  Morse  on  Banking,  I 
Bfi8;  Bollea  on  Banking  &  Dep.  {  403.  And 
ao  it  has  been  expressly  decided  by  the  ap- 
pellate courts  of  this  state  that  where  a  dla- 
count  has  been  made  by  a  bank,  and  the 
note  has  matured  so  as  to  create  an  indebt- 
edness tram  the  depositor  to  the  bank,  all 
funds  of  the  depositor  which  tbe  bank  has  at 
the  date  of  liie  maturity  of  tbe  dlscoirated 
note,  or  aft»wards  acquires  in  the  bonree  of 
business  with  talm,  may  be  applied  to  the 
discharge  of  bis  indebtednesa.  Park  Bank  t. 
Schneidermeyer,  62  Mo.  App.  170;  Muencb  t. 
Bank,  11  Mo.  Apjf.  144;  Eblermann  t.  Bank, 
14  Mo.  App.  681;  Bank  t.  Carson,  82  Ma  191. 

Applying  to  the  conceded  facts,  as  set  forth 
In  the  sixth  paragraph  ot  aald  statement  of 
facts  agreed,  the  rule  first  adverted  and 
It  la  clour  that  tbe  bank  was  authorized  to 
apply  any  money  belonging  to  Magee  on  de- 
posit with  It  to  the  discharge  of  bis  over- 
due note  to  it  But  It  Is  contended  that 
Magee  had  no  funds  on  depodt  with  It,  and 
tlut  the  fund  applied  by  it  was  that 
Bmdee's  estate,  or  elae  that  at  the  Muri^iys. 
The  vital  question  In  the  case  Is  whether  the 
deposit  1^  tbe  $1,360  bdonglng  to  Bmdee's 
eatate  to  the  credit  of  "W.  J.  Magee.  Adm'r," 
was  notice  to  the  bank  that  the  fund  waa 
held  by  him  in  a  fiduciary  capacity.  It  Is 
conceded  that  the  defendant  bank  had  no 
actual  notice  or  knowledge  at  the  time  of  tbe 
deposit,  or  at  the  time  of  the  explication  of 
the  $1KI  of  the  fund  then  on  deposit  to  the 
discharge  of  Its  overdue  note,  that  such  funds 
belonged  to  any  person  otha*  than  Magee 
himself.  Byerman  v.  Bank,  18  Mo.  App.  289, 
was  a  case  where  a  draft  payable  to  the  or- 
der of  "Herman  Rechtien,  County  School. 
Treasurer,"  was  by  him  indorsed  and  deliv- 
ered to  defendant  bank,  and  by  it  collected 
and  applied  to  the  discharge  of  a  past-due 
Indebtednesa  of  said  Rechtien  to  it  This 
fund  was  claimed  by  the  plalntUTs,  who  had 
been  subrogated  to  the  rights  of  the  county 
In  the  deposit  In  the  course  of  the  opinion 
It  was  said  by  Judge  Lewis,  who  delivered 
tbe  opinion  of  tbe  court,  that  "the  fact  that  a 
man  is  county  treasurer  fumishea  no  pre- 
sumption that  money  deposited  by  him  ia  a 
bank  Is  the  property  of  the  county.  Tbe 
bank,  in  receiving  the  deposit,  becomes  debt- 
or to  him  as  an  Individual.  This  relation 
between  the  parties  ia  not  changed  by  tbe  ad- 
dition of  'County  Treasurer'  to  his  name  In  tbe 


Digitized  by  Google 


170  77  SOUTHWBBIERN  OBPOBTBR.  (Uo. 


baak  accotmt  books,  or  In  the  cbecks  drawn 
by  him.  It  baa  been  frequently  held  that  such 
additions  impart  no  notice  that  the  fund  is 
held  in  a  flduclury  capacity,  and  that  they 
have  no  legal  sigulflcance  beyond  a  descrip- 
tion of  the  person.  Thus,  'Herman  Bech- 
tien,  Oounty  Treasurer,'  may  be  a  form  in- 
tended only  to  show  that  the  person  Is  not 
some  other  having  the  same  name,  who  is 
not  connty  treasurer.  Every  legal  presump- 
tion, as  between  the  parties,  is  In  favor  of  the 
perwmal  ownerstiip  of  the  fund  by  the  de- 
poslt;or;  and,  if  nothing  more  appears,  the 
bank  must  be  guided  in  all  its  tranaacttoos 
by  these  presnmptlons.  The  prlmilple  is  the 
same  that  was  recognised  In  Powell  t.  Hcov 
rison,  85  Mo.  244,  though  with  a  differmt 
application.  There  a  promiraory  note  given 
In  the  purchase  of  lands  sold  In  partition 
was  made  payable  to  the  order  of  James 
Oastello,  dieriff  of  St  Louis  coimty.'  The 
payee  sold  the  note  before  matorl^,  and  one 
of  the  partitioners  sued  the  transferee  for 
bis  share  of  tibe  partition  proceeds  contained 
In  the  note.  It  was  held  that  the  words 
'sheriff  of  St  Lonis  connty*  Imparted  no  no- 
tice to  the  Indorsee  of  the  tmst  attached, 
but  were  merely  descriptive  of  the  payee, 
and  the  plaintiff  could  not  recover.  X  like 
conclusion  was  reached  In  Thornton  v.  Ran- 
Un,  19  Mo.  103,  69  Am.  Dec.  838i  where,  upon 
a  sale  of  real  estate  beloi^ng  to  certain 
minors,  a  note  was  made  payable  to  their 
guardian  by  the  description,  'Isaac  J.  Cooper, 
guardian,  etc.,'  and  by  blm  transferred  to  an 
indorsee  without  other  notice  of  the  facta. 
So,  In  Fletchor  v.  Scbaumbui«,  41  Mo.  501, 
It  was  held  that  a  distributee  In  partition 
could  not  set  up  her  distributive  Interest 
against  her  note  given  at  the  sale,  and  In- 
dorsed by  the  sherifT,  vritii  his  official  addi- 
tion, to  an  Innocent  purchaser.  It  must  be 
observed  that  In  each  of  ttiese  eases  the  de- 
cision was  founded  squarely  on  the  propos^ 
tlons  that  the  descrlptto  personse  Imparted 
no  notice  of  the  existing  trust  and  that  the 
Indwsees  had  In  tact  no  notice  thereof  tram 
any  other  source.  They  were  entitled, 
therefore,  to  be  treated  as  If  no  such  trust 
existed."  And  this  opinion  was  approved 
and  adopted  by  tlie  Supreme  Court  without 
■quallBcation.  Byerman  t.  Bank,  84  Ma  108. 
Mayer  v.  Bank,  86  Mo.  App.  108,  was  where 
a  note  payable  to  "S.  G.  Palmer,  curator," 
was  Indorsed  and  delivered  by  him  to  tiie 
bank  as  collateral  security  to  a  note  given 
by  him  fw  a  loan.  Palmer  was  removed 
ftom  the  curatorship,  and  Hay«,  his  suc- 
cessor, brought  replevin  to  recover  ot  the 
bank  possession  of  the  note  so  held  by  It 
The  bank  had  no  knowledge  that  the  note 
was  trust  property,  unless  notice  could  be 
Imputed  to  It  from  the  tect  that  It  was  In- 
dwsed  as  just  stated.  In  disposing  of  the 
bank's  appeal,  we  held,  through  Mr.  Justice 
GIU,  speaking  for  the  court,  that,  "notwith- 
standing there  la  some  confusion  in  the  de- 
cisions, we  think  tiie  overwhelming  trend  of 


authority  favors  the  proposition  that  the  mere 
addition  of  the  wtwds  'curator,'  and  the  like, 
to  the  name  of  the  payee  and  indorser,  does 
not  carry  notice  that  negotiable  paper  so  in- 
dorsed is  trust  property,  and  not  tliat  of  the 
individual  payee  and  indorser.  Such  words, 
when  so  appearing,  are  treated  as  mere  de~ 
scrlptio  personae."  Citing  2  Morse,  B.  &  B. 
(3d  m.)  i  604;  Thornton  v.  Rankin.  19  Mo. 
193,  59  Am.  Dec.  338;  Powell  v.  Morrison. 
86  Mo.  244;  NIckerson  v.  GUllam.  29  Mo.  456, 
77  Am.  Dec.  583;  Fletcher  v.  Sduumbnrg. 
41  Mo.  501;  Byerman  v.  Bank,  84  Mo.  406. 
Mayer  v.  Bank,  86  Mo.  App.  422,  was  where 
the  bank  officers  were  told  to  credit  the  pro- 
ceeds of  a  che(^  payable  to  bearer  to  the 
credit  of  "S.  C.  Pahner.  curator,"  but  the 
credit  was  entered  to  his  individual  credit 
The  tank  officers  had  no  knowledge  ttiat  the 
money  was  held  by  him  as  curator  or  In  a 
fldndaty  capacity.  He  sabseqoentiy  drew 
his  Individual  check  apilnst  the  fund  >o  de- 
posited in  favOT  of  the  bank,  to  dlstibaige 
his  past-due  indebtedness  to  it  bi  tiuit  case 
we  held  that  the  bank  acqoired  no  right  ta 
the  fund,  and  the  reason  ct  the  holding  was 
eqiressed  In  this  wise:  That  It  Is  a  well- 
settied  rule  of  law  that  a  bank  cannot  use  a 
deposit  to  pay  tiie  Individual  debt  of  the 
depositor  due  to  it  where  It  has  Imowledge 
that  the  deposit  is  held  by  the  depositor  In 
a  fldudary  capacity,-  and  does  not  belong  to 
him.  Olting  Johnson  v.  Bank,  66  Mo.  App. 
2B7;  dartc  v.  Bank,  S7  Mo.  App,  SfJl;  Payne 
T.  Bank,  48  Mo.  App<  377.  And  so  In  COark 
V.  Bank,  supra,  it  was  said  that  It  la  a  rule 
dedndble  from  many  authodties  uiat  a  bank 
cannot  use  a  deposit  to  pay  the  Individual 
debt  of  the  depositor  due  It  where  It  has 
knowledge  tiiat  the  deposit  Is  held  by  tiie 
depositor  In  a  flduciary  capacity,  and  does 
not  belong  to  him  personally.  It  was  further 
said  in  the  same  ease  that  the  dtfendant 
contends  that  tiie  word  "receiver,"  ^^ch  was 
added  to  the  name  of  the  payee  In  tiie  notea, 
was  no  notice  to  the  defendant  bank  tiiat  tiie 
defendant  btUd  them  In  a  fiduciary  capad^. 
It  la  true  that  this  addendum  alone  would  be 
Insufficient  to  Inyurt  such  notice,  but  It 
seems  to  us  tiiat  this.  In  connection  with  the 
information  which  the  receiver  and  Mr.  Bur- 
ney  gave  the  president,  was  ample  to  aMnlse 
defendant  of  the  foct  that  said  notes,  and 
the  proceeds  thereof,  were  held  by  tiie  re- 
ceive in  his  flduciary  capacity.  And  an  esr 
plldt  ren^ItliHi  of  this  rule  Is  contained  in 
both  the  opinion  and  the  dissent  thereto 
which  were  delivered  In  Undsay  v.  Brooks, 
82  Mo.  App.  801.  We  do  not  think  thoe  Is 
anything  in  Gregg  v.  Bank.  80  Ma  2S6,  liir 
consistent  with  the  ruling  In  Byerman  r. 
Bank,  84  Mo.  408,  but  If  bo,  the  lattw  overw 
throws  the  fcomer.  Sor  do  we  tiilnk  that 
the  tatier  case  has  been  trenched  upon  by 
the  ruling  made  In  Brongellcal  Synod,  etc.. 
V.  Scboenelch,  143  Mo.  652,  45  S.  W.  647. 
It  must  be  confessed  that  the  rule  declared 
by  the  Supreme  Court  of  tiie  TTnltsd  States 
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in  Bank  t.  Insurance  Oo.,  KM  U.  S.  M.  26 
L.  Ed.  603,  and  the  cases  in  wUch  It  has 
been  followed  by  that  court,  cannot  be  reo 
onclled  with  that  declared  In  the  Missouri 
cases  already  alluded  to.  If  the  question 
here  bad  not  been  authoritatively  ruled  by 
our  own  Supreme  Court,  we  should  be  la- 
cilned  to  adopt  tliat  declared  by  the  Supreme 
Oourt  of  tlie  United  States,  since  the  reason- 
ing in  those  cases  by  that  great  court  in  fa- 
vor of  the  rule  therein  announced,  it  seems, 
are  of  the  most  cogent  and  perauadTe  nature. 

It  would  therefore  seem  that  as  the  de- 
fendant had  no  knowledge  that  the  fund 
was  held  by  Magee  in  a  fiduciary  capacity, 
and  that  the  detrasit,  though  to  the  credit  of 
"Wm.  J.  Magee,  Adm'r,"  must,  under  the 
circumstances  stated  in  the  facts  agreed,  be 
regarded  as  belonging  to  him  in  his  Indlvidr 
ual  capacity,  and  as  creating  the  relation 
of  debtor  and  creditor  between  him  and  the 
bank,  and  therefore  it  liad  the  right  to  ap- 
ply the  said  fund  to  the  extinguishment  of 
an  oyerdne  indebtedneaa  of  Us  to  It  And 
the  same  reasoning  applies,  as  we  think, 
with  macb  greater  force,  to  tbe  claim  inters 
posed  to  the  fund  by  the  Murphy  heirs. 
The  depoidt  made  by  Magee  of  the  fund  be- 
longing to.  them  to  the  credit  of  the  same 
account  affords  no  baslB  for  a  claim  by  them. 
If  he  directed  the  fund  to  be  placed  to  bis 
individual  credit  or  If  he  gave  no  directions 
whatever  in  respect  to  what  account  It 
should  be  credited,  he  afterwards  made  no 
objection  to  the  action  of  tiie  bank  in  cred- 
iting it  to  the  only  account  he  therein  had. 
He  drew  this  money  out  of  the  account  to  the 
credit  of  which  it  had  been  traced.  He 
knew  tliat  unless  this  fund  had  been  placed 
to  the  credit  of  the  "Wm.  J.  Magee.  Adm'r." 
account  his  balance  on  that  account  was  not 
equal  to  that  of  bis  several  checks  against  it. 
He  tacitly  approved  the.  action  of  the  bank 
in  placing  the  Murphy  deposit  to  the  credit 
of  the  only  account  he  bad  In  tbe  bank. 
Hie  bank  bad.  no  knowledge  that  the  fund 
belonged  to  the  Murphy  heirs.  It  had  a 
rliptat  to  presnme  It  belonged  to  him  Individ- 
oally.  In  view  of  the  adjudicated  cases  In 
this  state  to  which  we  have  referred,  we  can 
perceive  no  ground  upon  which  the  lattw 
can  reoom  the  fund  so  greatly  In  contro- 
vCTsy  In  this  casa 

The  decree  was  for  the  wrong  party,  and 
must  be  reversed.  All  concur. 


STATE  ex  rel.  GRAY  v.  ACTIVB  BUILI>- 
INO  &  LOAN  ASS'N  NO.  2  et  al. 
<Coort  of  Appeals  at  St.  Lonls,  Mo.  Nov.  17, 
1903.) 

RBCBIVSRSmPB-RBCBiraR'S  OOUNSBIX.-COU- 
PBN8ATION— ALLOWANCB-eHTTLBMBNT  OP 
ACCOUNT  —  SCBSEQUBNT  ALLOWANCE  —  JU- 
RISDICTION. 

1.  Under  Rev.  St.  1809,  8  755.  providing  that 
the  coart  shall  allow  a  receiver  such  compensa- 
tion for  his  services  and  expenses  as  may  be 
iost.  and  canaA  the  sane  to  be  taxed  as  costs, 


the  services  of  the  receiver's  attorneys  in  the 
administration  of  the  estate,  may  be  allowed 
and  taxed  as  costs. 

2.  Where  the  court,  having  jnrisdlction  of  a 
receivership,  approved  a  commlsstoner's  report, 
ordered  certain  costs  paid,  and  the  declaration 
of  a  dividend,  after  which  the  receiver  was  to 
stand  discharged,  the  court  at  a  subaequent 
term  not  directly  succeeding  the  term  at  which 
the  wder  was  mada  bad  authority  Ut  order  an 
allowance  of  fees  for  the  receivers  connael. 

Appeal  from  St  Louis  Gircuit  Court;  H. 
D.  Wood,  Judge. 

Proceedings  by  the  state,  on  the  reladon  of 
Henry  L.  Gray,  as  supervisor  of  building  aiMj 
loan  amociatiaoB,  against  the  Active  Bnlld- 
Ing  A  Loan  Association  Na  2.  Ttke  defend- 
ant was  adjudged  insolTmt  From  an  ordor 
refusing  to  allow  compensation  ftir  services 
to  the  receiver's  counsel,  he  appeals.  Be- 
versed- 

Danlel  DilUon,  tar  appellant 

BBTBUBN,  J.  In  October,  1807,  In  the 
above-^tltled  proceeding,  the  defendant 
building  association  was  adjudged  insolvent 
and  a  receiver  appointed  to  wind  up  Its  af- 
fairs. The  receiver  qualified,  and  In  Septem- 
ber, 1000,  made  application  to  tbe  division  of 
the  ch-cuit  court  of  the  city  of  St  Louis 
wherein  the  action  was  pending  for  an  al- 
lowance on  account  of  their  respective  serv- 
ices in  tbe  administration  of  the  affairs  of 
defendant  to  his  counsel  and  himself,  and 
9160  was  ordered  paid  to  each  from  tbe 
funds  then  in  custody  of  the  receiver,  amount- 
Ing  to  about  $300.  This  application  was  ac- 
companied by  an  itemized  statem^t  of  the 
counsel  detailing  his  professional  services, 
with  a  total  charge  of  9386.  The  receiver- 
ship appean  to  have  remained  Inactive  and 
donnant  until  abont  February,  1802,  tbe 
court  made  an  order  approving  a  commla- 
sloner's  report  not  exhibited  In  the  record, 
and  found  a  balance  of  $808.67  in  tbe  hands 
of  tbe  receiver,  from  which  It  directed  the 
receiver  to  pay  tbe  court  costs,  $20.25,  the 
commissioner.  $50.  and  a  dividend  of  10%  per 
cent,  npcu  the  preferred  claims,  which  divi- 
dend would  aggregate  $782.14,  and  retain 
tialance.  $6.18,  to  cover  costs  aC  payment  of 
dividends;  and  upon  flUng  vouchers  show- 
ing compliance  with  above  the  receiver  to 
stand  discharged.  The  record  next  discloses 
that  upon  application  of  the  corporation,  the 
surety  on  bond  of  receiver  in  penal  sum  of 
$1,000,  October  7,  1002,  the  court  ordered  the 
receiver  to  show  cause  why  he  had  not  com- 
plied with  prl<x-  order  made  in  February 
above  mentioned,  and  on  October  17tb  the 
court  made  further  order  that,  it  appearing 
to  the  satisfaction  of  the  court  that  tbe  re- 
ceiver would  comply  with  order  of  February 
1,  1902,  the  receiver  was  again  directed  to 
pay  to  the  respective  parties  the  allowances 
therein  made,  or  pay  same  into  court  for 
their  use,  and  on  October  25th  the  receiver 
paid  into  court  $052.47  In  obedience  thereto. 
On  October  24,  1902,  appeUant  counsel  for 
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the  receiver,  filed  a  petition  or  motion  set- 
ting lorth  tbat,  excepting  $1S0,  be  bad  re- 
ceired  no  portion  of  bis  account  for  serrlces, 
a  bill  of  Items  of  wblcb  was  filed  tberewltb, 
and  of  wblcb  a  balance  of  $28G  remained  due 
to  him  unpaid;  tbat  be  bad  been  first  advis- 
ed October  23d  of  the  order  of  October  17tb, 
and  he  asked  tbe  court  to  set  aside  said  order 
and  direct  tbe  receiver  to  bold  tbe  funds  In 
bis  bands  until  the  court  should  pass  upon 
his  rights,  and  to  allow  his  claim  and  direct 
Its  payment  by  tbe  receiver.  On  November  7tb 
tbe  court  declined  to  hear  any  testimony  in 
*Bup[)ort  of  tbe  appellant's  application  or  to 
entertain  It  November  7th  appellant  filed  a 
motion  to  set  a^de  order  ovfflmling  bis  for- 
mer motion,  wblch  tbe  court,  November  17th, 
overruled,  and  upon  motion  ot  a  pref^red 
claimant  ordered  tbe  clerk  to  pay  the  latter 
from,  tbe  fund  In  court  a  sum  named.  No- 
vember 19tb  appellant  filed  further  motion  to 
set  aside  order  directing  payment  of  prefer- 
red creditor  and  for  order  requiring  repay- 
ment of  amount  paid  blm  and  other  amounts 
paid  gucb  creditors  by  the  clerk  of  tbe  court. 
November  24tb  tbe  court  sustained  motion 
for  rehearing,  and  ordered  appellant's  mo- 
tion for  allowance  reinstated  and  submitted 
for  further  consideration,  and  again  over- 
ruled both  motions  December  22d,  and  this 
appeal  ensued. 

Tbe  allowance  for  services  of  tbe  counsel 
of  the  receiver  is  a  part  of  the  taxable  costs 
in  tbe  proceeding,  and  such  costs  have  a  pri- 
ority over  all  other  demands  against  tbe 
funds  In  the  receiver's  bands.  Beach,  Re- 
ceivers, S  753,  p.  8ia  Our  statute,  affirming 
this  general  principle,  has  made  provision  tn 
express  terms  for  Just  and  reasonable  allow- 
ances to  be  made  by  the  court  in  favor  of  a 
receiver  for  his  services  and  expenses,  and 
for  such  allowances  to  be  taxed  and  paid  as 
costs  in  the  cause.  Rev.  St  1899,  S  756.  A 
fair  interpretation  of  this  statute  would  com- 
prehend as  Items  of  the  receiver's  exiKnses 
tbe  services  of  bis  attorneys  In  tbe  adminis- 
tration of  the  estate,  tbe  subject  of  the  re- 
ceivership. For  the  purposes  of  this  proceed- 
ing it  is  needless  to  consider  or  determine 
whether  tbe  action  of  tbe  court  In  ordering 
distribution  in  February,  1902,  constituted  a 
final  Judgment  If  It  be  conceded,  for  argn- 


menf  s  sake,  that  this  order  be  r^rded  as  a 
final  judgment— which  we  do  not  decide— yet 
the  conrt  undoubtedly  bad  the  power  at  a 
term  anbsequent  not  directly  succeeding  to 
make  an  allowan<fe  of  fees  for  receiver's 
counsel.  In  Turner  t.  Bntler,  66  Mo.  App. 
880,  a  referee's  fees  were  allowed  and  taxed 
at  a  term  other  than  and  after  that  at  which 
Judgment  was  rendered;  and,  <»>nslderlng  tbe 
distinct  objection  made  that  the  drcnlt  conrt 
was  without  Jurisdiction  to  make  such  al- 
lowance after  lapse  of  tbe  term  at  which 
final  Judgment  was  rendered,  the  Kansas  City 
Court  of  Appeals  sustained  the  trial  court 
Again,  this  conrt.  in  Olark  v.  Hill,  38  Mo. 
App.  116,  in  opinion  rendered  on  motion  for 
rehearing,  says:  "There  Is  nothing  In  the 
statute  which  prevents  tbls  [in  retaxing 
costs]  being  done  at  a  subsequent  term;  on 
the  contrary,  as  a  matter  of  practice.  It  Is 
almost  always  done  at  a  subsequent  term." 
In  State  ex  rel.,  etc.,  v.  H.  K.,  78  Mo.  676, 
tbe  court  sustained  a  motion  to  retax  costs 
so  as  to  embrace  an  attorney's  fee,  after  tbe 
Judgment  and  costs  as  first  taxed  bad  been 
paid,  and  two  years  and  more  later.  This 
case,  also,  while  not  in  express  terms  over- 
ruling tbe  case  of  Ladd  v.  Gouzlns,  62  Ma 
461,  In  wblch  it  was  held  that  an  allowance 
to  a  garnishee  cannot  be  made  at  a  term 
subsequent  to  tbat  term  at  wblch  final  Judg- 
ment was  rendered,  being  subsequent,  robs 
it  of  coDtrolUng  authority.  No  reason  can  be 
perceived  why  tbe  trial  conrt  was  not  em- 
powered to  allow  such  an  item  of  taxable 
costs  of  the  proceeding  even  at  a  term  fol- 
lowing that  term  of  court  at  wblcb  final 
judgment  bad  been  held.  Appellant  was  en- 
titled to  be  heard  upon  bis  application  pre- 
sented, end  any  balance  found  justly  due 
him  for  legal  services  rendered  tbe  receiver 
In  tbe  conduct  of  tbe  administration  of  the 
estate  should  be  allowed  as  part  of  tbe  taxa- 
ble costs  of  tbe  proceeding,  to  be  paid,  as 
other  court  costs,  from  the  funds  In  the  cus- 
tody of  tbe  court  prior  to  payment  of  any 
dividend  to  tbe  secured  creditors. 

The  Judgment  is  accordingly  reversed,  and 
the  cause  remanded  to  be  proceeded  with  In 
accordance  with  this  opinion. 

BLAND,  P.     and  OOODB.  coneor. 
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mOGENBOBG  et  bL  STACtOENBOBG. 
tBout  ot.  Appeals  of  Kentackj.   Not.  fi6» 

1803.) 

WILL  CONTB8T— EVIDKHOB-HABIOUBBS 

BRROR. 

1.  The  jury  havinK  fonnd  the  vill  Invalid  on 
tte  ground  of  testatrix's  nntoond  mind  alone, 
improper  admiasion  oi  evidence  tliat  the  will 
DOt  r«ad  to  the  snbacribiag  witneBM  or  to 
testatrix's  daughter  U  harmless. 

Appeal  from  Circuit  C!oart,  Campbell  Coun- 
ty. 

"Not  to  be  offlcifrily  r^rtod," 

Probate  appeal  by  Annie  Staggenborg. 
From  a  Judgment  holding  the  will  Inralid, 
Alice  gtaggenborg  and  others  appeaL  Af- 
flrmed. 

Sam  C-  Bailey,  for  appellanta.  FUl  3. 
Byan  and  Tbos.  Mleble,  for  appellee. 

BABKBB,  J.  Mre.  &1dget  Ktily,  a  wUow. 
died  testate,  domldled  In  Campbell  county. 
Ky.,  In  September.  1901.  Appellee,  Annie 
StaggenborK,  Is  tbe  only  child  of  tiie  dece- 
dnit  The  .  awellanta,  Alice  Btaggenborg, 
Heien  Staggenborg.  and  Dorothy  Btaggen- 
borg, are  tbe  Infant  children  of  appellee. 
Hw  will  was  admitted  to  probate  by  order 
of  the  Campbell  cotmty  oonrt,  from  which 
Judgment  an  appeal  was  imnecuted  by  ap- 
pellee to  the  Campbell  ctrcnlt  eonrt.  wfaer^ 
upon  trial  by  jury,  the  verdict  was  adrerae 
to  tbe  will,  and  a  Judgment  was  rendered  In- 
ralldaUng  tbat  Instrument.  From  this  Judg- 
ment Om  three  grandchildren,  who  were  re- 
nrsfonary  devisees,  have  prosecuted  tiila  ap- 
peal by  their  guardian  ad  litem. 

By  the  Instmment  In  questlcm  tiie  dece- 
dent derlsed  all  of  her  properly  to  ber  brotb- 
er  Frank  Fox.  In  trust  for  the  use  and  bene- 
fit of  ber  daughter  Annie  Staggenborg  dur^ 
big  ber  life,  witli  remainder  over  to  her 
three  Infant  granddaughters.  The  will  was 
written  a  few  days  before  tbe  death  of  the 
dmdent,  who  was  In  her  slity-ninth  year 
at  the  time.  Her  death  was  caused  by  ca- 
tarrhal pneumonia,  a  disease  which  produces 
at  times  high  fever,  often  accompanied  by  de- 
lirimn.  The  evidence  shows  that  when  the 
ferer  rises  to  104  deg.  and  above  delirium 
iQTarlably  occurs;  when  It  diminishes  below 
that  poin^  the  patlenf  s  mind  may  be,  and 
anally  to,  iDdd.  In  this  case  the  patient's 
terer  was  usually  low  In  the  morning,  ris- 
ing towards  midday  to  a  point  producing  de- 
llrlnm.  Tbe  will  was  written  and  acknowl- 
edged about  9  o'clock  in  the  morning,  but 
the  evidence  is  conflicting  as  to  the  state  of 
the  testator's  mind  at  the  time  ber  slgna- 
tnre  and  acknowledgment  took  place; 

The  appellants  urge  two  grounds  for  a 
rerersal  of  the  Jndgment:  First,  because  up- 
on the  trial  the  lower  conrt  permitted  wit- 
nesses for  the  contestant  to  testify  that  tbe 
will  was  not  read  to  the  subscribing  wit- 
nesses or  to  Annie  Staggenborg;  and,  second, 
"because  the  verdict  of  the  Jury  Is  flagrant- 
ly against  tbe  evidence." 

We  are  of  iq^lnloa  that  It  -wzu  error  to  ad^ 


mit  evidence  that  the  will  was  not  read  to 
the  subscribing  witnesses,  or  to  the  appellee, 
Annie  Staggenborg,  as  it  was  not  necessary 
for  the  witnesses  to  know  the  contents  of 
the  instrument  they  were  attesting,  nor  for 
the  appellee  to  know  its  provisions  in  ad- 
vance of  publication.  Tbe  tendency  of  this 
evidence,  under  tbe  circumstances,  was  to 
produce  a  suspicion  In  the  mln^  of  the 
Jury  that  there  was  an  unnatural  secrecy  or  , 
mystery  surrounding  the  execution  of  the 
will,  which  might  have  influenced  them  on 
tbe  issue  of  the  undue  influence  of  tbe  trus- 
tee over  the  decedent;  but,  as  tbe  Jury  reach- 
ed a  verdict  invalidating  tbe  will  alone  upon 
tbe  ground  of  the  unsoundness  of  the  testa- 
tor's mind.  It  Is  clear  that  the  evidence  com- 
plained of  was  not  prejudicial  to  tbe  appel- 
lants. 

As  before  said,  tbe  evidence  on  tbe  subject 
of  tbe  testator's  mind  at  the  time  of  the  ex- 
ecution of  the  will  was  exceedingly  conflict- 
ing. It  was  an  issue  peculiarly  within  the 
province  of  tbe  Jury  to  determine,  and  we 
are  not  able  or  willing  to  say  that  th^  ver- 
dict was  flagrantly  contrary  to  the  weight  of 
tbe  evidence. 

Perceiving  no  error  In  the  record,  tbe  Judg- 
ment is  affirmed. 


DUNI^AP  V.  FIBLB  &  CBABB  DISTILLING 
CO.  et  a1. 

(Court  of  Appeals  of  Kentucky.   Dec.  2,  1903.) 

A88I0NHBNT  PGR  BBNBFIT  OF  CREDITORS- 
COMPENSATION  OP  ASSiaNBB. 

1.  A  corporation  of  which  C.  was  president, 
a  firm  of  which  be  was  a  member,  and  C.  him- 
self, executed  a  joint  deed  of  assignment  for 
the  benefit  of  creditors.  The  aBslEnee  began  a 
anlt  to  compel  presentation  of  all  claims  in  that 
action,  and  for  instmctlons.  The  estates  were 
complicated  and  in  a  state  of  great  confuaioo, 
and  be  devoted  tbe  better  part  of  two  years  to 
their  nntangllnx  and  general  snpervlsIOD.  He 
advanced  $1,000  or  $1,200  for  expenses:  The 
property  of  the  corporation  sold  for  $60,000, 
and  about  $3,000  was  realized  from  Cs  estate. 
Beld,  that  the  aBsignee  was  entitled  to  ^,400 
compensation. 

2.  Where  a  corporation  and  its  president  in- 
divldnally  encuted  a  joint  deed  ot  assignment, 
and  the  corporation's  creditors  claim  all  the 
assets  of  the  indlviduni  entate  on  account  of 
the  president's  indorsement  of  the  company's 
paper,  the  compensation  of  the  assignee  may, 
as  against  them,  be  paid  wholly  out  of  the  as- 
sets of  the  Indlvidnsl  estate. 

Appeal  from  Circuit  Court,  Henry  County. 

"Not  to  be  ofliclally  reported." 

Bill  by  John  L.  Dunlap,  as  assignee  for  the 
benefit  of  creditors  of  tbe  Fible  &  Crabb  Dis- 
tilling Company  and  other  assignors,  against 
the  Fible  &  Crabb  Dlstilltng  Company  and 
others.  From  a  Judgment  allowing  an  in- 
adeauate  compensation  to  the  assignee,  be 
appeals.  Reversed. 

W.  S.  Pryor,  for  appellant  W.  D.  Crabb, 
D,  H.  French,  and  Jno.  D.  Carroll,  for  ap' 

pellees. 

I  O'RSAR,  J.  Tbe  Fible  &  Crabb  Distilling 
I  Company,  a  corporation,  W.  L.  Crabb,  as 
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BtirvlTlng  partner  of  a  firm  of  liquor  dealers 
styled  FIble  &  Grabb,  and  W.  L.  Crabb  In- 
dividually, executed  a  Joint  deed  of  assign- 
ment of  all  their  property  to  appellant,  Jobn 
L.  Dunlap,  In  1887,  for  the  benefit  of  their 
creditors  generally,  the  assignors  being  In- 
solvent Appellant  qualified  as  assignee  of 
each  of  the  estates,  and  entered  upon  the 
dtechei^e  of  his  duties.  He  Immediately  fil- 
■  ed  a  petition  In  the  Henry  circuit  court, 
setting  up  the  deed  of  assignment,  and  al- 
ti^ed  that  the  affairs  of  all  the  assignors 
were  bo  Intermingled  with  each  other,  and 
were  so  complicated  and  In  such  a  state  of 
confusion,  that  it  was  impossible  for  him  to 
Immediately  render  a  statement  thereof,  but 
that  they  were  all  insolvent;  that  they  had 
each  indorsed  for  the  others  to  such  an  ex- 
tent that  it  was  necessary  to  settle  all  the  es- 
tates together  to  avoid  costs,  delay,  and  con- 
fusion. An  Injunction  was  sought  and  grant- 
ed, requiring  all  the  creditors  to  present  their 
claims  In  the  one  action.  The  advice  and 
direction  of  the  cliancellor  In  the  manner  of 
the  administration  of  the  estates  was  sought 
by  the  prayer  In  the  petition.  Numerous 
warehouse  receipts  had  been  Issued  by  the 
distilling  company  of  which  W.  L.  Crabb  was 
the  president,  some  of  which  appear  to  have 
been  duplicated.  Involving  the  estates  and 
the  title  to  the  whisky  In  great  confusion. 
The  assignee  devoted  his  time  and  labors  for 
a  considerable  whUe—probably  for  the  better 
part  of  two  years—to  the  untangling  of  the 
involved  conditloDB,  and  settling  with  the 
United  States  government,  and  collecting 
warehouse  storage  fees,  paying  taxes,  and 
the  general  supervision  of  the  estates.  He 
advanced  some  money  to  pay  expenses  to  the 
extent  of  ten  or  twelve  hundred  dollars.  He 
moved  for  an  allowance  for  his  services  be- 
fore distribution,  but  the  court  allowed  at 
that  time  only  $1,000  on  account,  and  re- 
served the  matter  of  further  allowance. 
Later  he  moved  again  for  an  additional  al- 
lowance, but  It  seems  not  to  have  been  act- 
ed npon  at  the  time.  The  court  directed  the 
disbursement  of  the  proceeds  of  the  liquor 
and  of  the  sale  of  the  distillery  property, 
amounting  to  over  $60,000.  At  the  winding 
up  there  was  found  to  be  about  $1,400  In  the 
hands  of  the  court's  comraissioner.  Appel- 
lant asked  that  he  be  allowed  $2,000  ad- 
ditional for  his  services  as  assignee.  This 
was  objected  to  by  a  number  of  the  larger 
creditors  upon  the  ground  that  the  $1,400 
in  question  had  been  derived  exclusively  from 
the  estate  of  W.  L.  Crabb,  which  In  the  ag- 
gregate had  netted  less  than  $3,000;  that  an 
allowance  of  $2,000  for  the  settlement  of  that 
estate  was  unauthorized,  A  special  circuit 
judge  sustained  the  objection,  and  allowed 
appellant  $100  only. 

Although  appellees  severely  criticise  appel* 
lant's  management  of  the  assigned  estates 
as  having  been  Injudicious  and  wasteful, 
from  the  record,  before  us  the  charge  la  not 
sustained,   rurttiermoie,  it  appears  from  the 


record  that  appellant  made  settlements  from 
time  to  tlme^  and  reported  fully  his  conduct 
of  the  affairs  of  the  estates.    These  were  all 
approved  and  confirmed  by  the  court  with- 
out exception  by  the  creditors,  all  of  whom 
had  been  made  parties  to  the  record.   If  ap- 
pellant's management  of  the  trust  had  been 
wasteful  or  negligent,  or  otherwise  inefilclent, 
It  was  the  privilege  of  the  creditors  to  have 
caused  his  removal  by  a  showing  to  tbat 
effect.   We  are  of  opinion  that  appellanf a 
I  services  are  shown  to  have  been  worth  at 
!  least  $2,400;  that  Is,  $1,400  more  than  the 
;  sum  heretofore  allowed  to  and  paid  blm; 
I  that  is,  his  services  to  all  three  of  the  estalee 
I  are  worth  that  much. 

i     In  view  of  the  fact  that  the  ot^ectlng  eved- 
I  itors  are  the  ones  to  whom  about  $60,000  of 
the  proceeds  of  the  assigned  estate  of  the  dls- 
!  tilling  company  have  been  paid  as  preferred 
,  creditors  and  holders  of  warehouse  receipts 
for  all  the  whisky,  and  that  these  same  ered- 
I  itors  are  dalming  the  $1,400  In  question,  or 
I  the  greater  part  at  it,  as  general  creditors 
1  of  W.  L.  Crabb,  by  reason  of  his  Indorse- 
!  ment  of  the  distilling  company's  paper  owing 
[  to  them,  the  court  might  without  Impro- 
I  priety  direct  the  payment  of  the  $1,400  on 
:  hand  to  the  assignee;  or.  If  It  should  appear 
i  more  equitable,  and  if  there  should  appear 
'  any  material  Indebtedness  of  W.  L.  Crabb 
which  was  not  also  an  Indebtedness  of  the 
Flble  &  Crabb  Distilling  Company,  then  the 
court  should  require  the  creditors  of  the 
Fible  &  Grabb  Distilling  Company,  who  have 
received  all  the  assets  of  that  concern,  to  pay 
'  l>ack  pro  rata  enough  of  the  money  which 
they  have  received  to  make  $1,000,  and  then 
I  appropriate  $400  of  the  money  on  hand  of 
i  W.  L.  Crabb  to  the  assignee,  making  $1,400 
additional  to  be  paid  to  the  assignee  In  full 
for  his  services,    Although  all  the  whisky 
was  lu  Hen  to  these  creditors  of  the  distilling 
company,  yet  as  the  services  of  the  assignee 
were  rendered  In  their  behalf,  were  received 
by  them  without  objection,  and  were  presum- 
ably beneficial  to  them.  In  that  they  relieved 
j  them  of  a  personal  Inv^tlgatlon  and  manage- 
ment and  control  in  straightening  out  the  af- 
fairs of  the  distilling  company.  It  Is  only 
.  proper  that  th^  should  pay  for  them,  flble 
I  &  Crabb  do  not  appear  to  havte  had  any 
!  assets. 

The  Judgment  Is  reversed,  and  cause  te- 
j  mandcd  for  fm^her  proceedings  consistent 
herewith. 


GOODMAN'S  ADM'K  v.  LOtnSVILtSI  ft  N. 
B.  CO. 

.  (Court  of  Appeals  of  Kentucky.    Dee.  1, 

!  1903.) 

RAILROADS— KTLUNG    PERSON    ON  TRACK— 

NEOLIGENCEl-EVIDENCB— SUPFI- 
GIBNCT— LtCBNSBB. 

1.  A  railroad  company  owes  no  duijr  to  tres* 
passera  on  its  traces  at  places  not  ftequented 
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by  the  jmbllc  hj  right  or  permiasloD  until  th«ir 
peril  has  been  discoTered, 

2.  In  an  action  asainst  a  railroad  company 
for  the  death  of  a  child  on  its  track  in  a  cut  7 
or  8  feet  deep  and  about  230  yards  from  a 
crossing,  evidence  that  it  was  praaible  tor  the 
•nrineer  to  hare  dlaeorered  the  child  when  the 
tran  WM  at  the  croidng  was  Insuffldent  to 
iosti^  a  finding  that  the  engineer  wag  negli- 
gent in  not  then  discoTering  the  child,  where 
the  brakeman  testified  that  he  was  in  the  cab; 
that,  after  passing  the  crossing,  he  saw  an  ob- 
ject on  the  track  abont  ISO  yards  ahead,  which 
looked  like  a  piece  of  paper,  but  that  when  the 
train  had  ap^ached  within  30  feet  of  the  ob- 
ject he  discoTered  that  it  was  a  child  lying  be- 
tween the  rails. 

3.  Where  It  was  shown  that  a  railroad  track 
in  a  deep  cut  was  fenced  on  both  sides,  and 
was  inclosed  by  iron  cattle  guards  at  the  cross- 
ings, evidence  of  the  mere  occasional  passage 
of  unanthorized  pedestrians  on  the  track  there 
with  the  knowledge  of  the  company  was  not 
aufflcient  to  ctnTeit  a  trrapasser  uiere  to  a 
licensee. 

Appeal  from  Circuit  Oourt,  Hart  Ootmty. 

"To  be  officially  teparteA.** 

Actkm  by  Goodman's  administrator  against 
the  LonlSTUle  ft  Naabrllle  RaUioad  Com- 
pany. From  a  Jndgmttit  dismissing  the  ac> 
ti<Hi,  plaintiff  appeala.  Affirmed. 

McGandless  ft  James,  for  appellant.  J.  A. 
Mitchell.  Ddward  W.  Hlses,  and  B.  D.  Wa^ 
MA,  for  aH)dleew 

BTTBNAH,  O.  J.  The  anwllaDt  J.  M. 
Graddock,  as  adminlBtrator  of  Isaac  Good- 
man, deceased,  brought  this  suit  to  recover 
damages  for  the  death  of  his  Intestate.  The 
petition  alleges  that  "on  the  27th  day  of  Au- 
gust, 1001,  the  defradant.  its  agents  and 
servants,  negligently  and  carelessly  ran  one 
of  Its  freight  trains  over  the  body  of  the 
said  Isaac  Goodman,  Inflicting  upon  him  in- 
juries which  instantly  resulted  in  his  death." 
Defendant,  the  LoulsTille  &  Nashville  Rail- 
road Company,  denied  the  alleged  negligence, 
and  In  a  second  paragraph  pleaded  that  the 
death  of  plaintiff's  Intestate  was  the  direct 
result  of  Its  own  contributory  negligence. 
The  reply  was  a  traverse  of  the  plea  of  con- 
tributory negligence.  The  trial  In  the  cir- 
cuit court  resulted  in  a  peremptory  instnic- 
tion  to  find  for  the  defendant  and  a  Judgment 
dismissing  the  action,  from  "wbicb  this  appeal 
is  prosecuted. 

It  Is  complained  that  the  trial  couri  erred 
in  tbe  peremptory  Instruction,  and  also  In  re- 
jecting competent  evidence  which  was  offer- 
ed by  the  defendant  It  appears  from  the 
bill  of  evidence  that  the  decedent  was  run 
over  and  Instantly  Wiled  by  one  of  appellee's 
eonth-bound  freight  trains  2  miles  north  of 
Horse  Cave  statlcm,  and  230  yards  south  of 
a  public  road  crossing,  and  about  the  same 
distance  from  a  private  crossing  on  the 
north,  in  a  cut  T  or  8  feet  deep.  It  Is  fur- 
ther shown  that  the  deceased  was  an  ordi- 
narily intelligent  boy,  11  years  of  age,  and 
that  he  went  upon  the  railroad  right  of  way 
wltb  a  bag  tar  tbe  purpose  of  picking  up 
iriecea  oC  coal  irbich  had  tdllai  from  the 


tender  of  passing  engines,  and  that  he  had 
been  In  tbe  habit  of  doing  this,  and  had  been 
cautioned,  both  by  his  father  and  older  broth- 
er, abont  tbe  danger  of  passing  trains.  Rob- 
ert WUkerson,  a  brakeman  in  the  employ  of 
the  railroad  company,  was  the  only  witness 
to  the  accident  who  testified.  He  was  called 
by  plaintiff,  and  testified  that  he  was  sitting 
In  the  cab  of  the  engine  on  the  opposite  side 
from  the  «)glneer,  and  gave  the  usual  signals 
of  the  approach  of  the  train  to  the  public 
crossing;  that  the  train  was  trayeling  at  be- 
tween 82  and  3S  miles  an  hour,  and  consist- 
ed of  28  loaded  freight  cars;  that  after  he 
had  passed  the  public  road  crossing  he  saw 
an  object  on  the  track  about  ISO  yards  ahead, 
which  looked  like  a  piece  of  paper,  but  that 
when  the  engine  had  approached  within 
about  SO  feet  of  the  object  he  discovered  the 
deceased  lying  on  the  track  between  the  rails; 
that  the  engineer  Immediately  applied  the 
brakes,  and  stopped  the  train  after  it  had 
run  about  two  car  lengths  farther  than  the 
length  of  the  train  (or.  In  other  words,  that 
the  body  of  tbe  boy  was  about  two  car 
lengths  behind  the  caboose);  and  that  It  could 
not  have  been  stopped  any  soon^,  or  in  time 
to  have  avoided  running  over  the  deceased 
after  It  was  discovered  that  the  object  upon 
the  track  was  the  deceased.  The  plaintiff 
Introduced  testimony  tending  to  show  that  It 
was  possible  for  the  deceased  to  have  been 
discovered  by  the  engineer  at  tbe  public 
crossing,  which  was  about  230  yards  from 
the  point  wbere  be  was  lying  at  the  time  be 
was  killed,  and  it  is  contended  that  this  was 
sufficient  evidence  to  have  Justified  the  jury 
in  believing  that  decedent  was  seen  by  the 
defendant's  agents  in  charge  of  tbe  train  In 
time  to  have  avoided  the  aeddent;  or  that,  In 
any  event.  It  was  sufficient  evidence  to  liave 
authorized  the  submlsslou  of  tbe  case  to  the 
Jury.  In  response  to  this  contention  It  may 
be  said  that  tbls  court  has  repeatedly  held 
that  a  railroad  company  owes  no  duty  to 
trespassers  upon  its  track  at  places  not  fre- 
quented by  the  public  by  right  or  permission, 
until  their  peril  has  been  discovered.  And 
we  do  not  understand  that  this  well-ground- 
ed rule  was  changed  by  the  decision  In  Beck- 
er t.  L.  &  N.  R.  R.  Co.  (Ky.)  61  S.  W.  907. 
That  case  was  decided  upon  the  ground  that 
the  testimony  was  sufficient  to  have  author- 
ized the  belief  that  defendant's  agents  saw 
the  children  upon  the  bridge  In  ample  time  to 
have  avoided  Injuring  them,  but  neg)lg«itly 
failed  to  take  the  necessary  steps  to  do  so, 
under  tbe  belief  that  the  <^lldren  upon  the 
bridge  had  time  to  have  crossed  over  before 
the  arrival  of  the  train.  The  appellant  also 
cites  the  case  of  the  C,  N.  O.  &  T.  P.  R.  R. 
Co.  V.  Dlckerson's  Adm'r  (Ky.)  44  S.  W.  99. 
as  authority  for  the  contention  that  a  higher 
degree  of  care  Is  required  for  railroad  com- 
panies where  the  trespassers  upon  their 
tracks  are  infants  of  tender  years  than  where 
such  treqpesscTs  are  adults.  In  that  case  a 
little  girl,  two  years  of  age,  was  playing  np- 
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on  the  railroad  track;  and,  while  the  en- 
gineer testified  that  he  did  not  see  ber  until 
he  was  within  20  feet  of  her,  and  too  late  to 
avoid  the  injury,  he  admitted  that  he  saw 
the  mother  of  the  child  running  towards  the 
track,  waiving  her  banda,  her  hair  streaming 
in  the  air,  apparently  greatly  excited.  It 
also  appeared  that  there  was  a  straight  track 
and  nothing  to  obstruct  the  Tlew  for  about 
800  yards  from  where  the  accident  occurred. 
It  was  decided  in  that  case  that  the  mo- 
tions and  action  of  the  Infant's  mother  were 
sufficient  to  have  apprised  the  engineer  In 
chaise  of  the  train  of  the  presence  of  some 
obstruction  upon  the  track,  and  to  have  au- 
thorized the  Jury  to  believe  that  he  actually 
became  aware  of  the  danger  of  the  infant  In 
time  to  have  stopped  the  train  before  strik- 
ing her.  The  facts  in  this  case  are  not  an- 
alogous to  those  In  the  Dlckerson  Case. 
Here  deceased  was  entirely  familiar  with  the 
danger  of  going  upon  the  track  of  the  rail- 
road. He  had  been  sent  there  frequently  up- 
on the  same  mission  as  that  be  was  on  when 
killed.  He  was  old  enough  to  appreciate  the 
danger  of  the  situation,  and  his  view  was 
unobstructed  in  both  directions.  He  would 
have  had  ample  time  to  have  gotten  off  the 
track  if  he  had  been  using  ordinary  care  after 
be  might  have  discovered  an  approaching 
train.  In  broad  daylight  he  laid  down  be- 
tween the  rails,  and  It  certainly  cannot  be 
said  that  it  was  negligence  In  the  engineer 
In  charge  of  the  tmin  not  to  have  discovered 
his  position  of  peril  at  the  very  first  moment 
when  it  might  have  been  discovered  by  one 
who  went  there  for  the  express  purpoae  of 
ascertaining  whether  such  discovery  was  pos- 
sible. Trains  must  be  run  on  schedule  time, 
and  no  duty  is  Imposed  upon  those  In  charge 
to  stop  or  slow  up  at  the  appearance  upon  the 
track  of  objects  the  nature  of  which  Is  only 
discernible  upon  near  approach.  If  the  ob- 
ject seen  by  Robert  Wllkerson  had  been  at  a 
highway  crossing,  or  In  the  street  of  ft  towo 
or  city,  where  the  presence  of  small  children 
might  be  suspected,  a  dlffwent  case  would  be 
presented,  and  a  different  standard  of  dili- 
gence could  have  been  required.  Appellee's 
engineer  had  no  more  reason  to  suppose  an 
infant  would  be  upon  its  track  at  the  point 
where  the  accident  in  tbia  case  occurred  than 
an  adult,  and  owed  no  idgbex  degree  of  dili- 
gence to  him  than  to  an  adult.  See  Paducah 
&  Memphis  R.  R.  Oo.  v.  Hoehl.  75  Ky.  49: 
L.  &  N.  R.  R.  Co.  Hunt  (Ky.)  13  S.  W.  275; 
L.  &  N.  R.  R.  Co.  T.  Webb  (Ky.)  36  S.  W. 
1117;  McDermott  t.  K.  C  Ry.  Co.,  03  Ky. 
408,  20  S.  W.  380;  2  Shearman  ft  Redfield 
on  N'eg.  I  481a;  Boseberry's  A.dm'r  v.  N.  N. 
&  M.  V.  R.  R.  Co.  (Ky.)  3»  S.  W.  407. 

It  is  also  complained  that  the  trial  court 
erred  In  refusing  to  permit  the  plaintiff  to 
prove  that  the  railroad  at  the  point  where 
deceased  was  billed  bad  been,  with  the 
knowledge  of  the  company,  used  as  a  foot- 
way by  pedestrians  for  many  years,  and  that 
for  this  reaaon  deceased  could  not  be  regard- 


ed as  a  trespasser.  The  testimony  sbows 
that  the  railroad  Is  fenced  on  both  sides,  and 
Is  Inclosed  by  Iron  cattle  guards  at  the  two 
crossings.  Besides,  the  point  where  the  ac-  { 
ddent  occurred  was  In  a  deep  ent  There 
was  no  claim  that  the  company  had  ever  au- 
thorized the  use  of  their  roadbed  at  this  point  ^ 
as  a  footway,  and  tbe  mere  occasional  pas- 
sage of  unauthorized  pedestrians  at  this  point 
with  the  knowledge  of  the  company  was  not 
sufficient  to  convert  a  trespasser  into  a  li- 
censee, or  to  change  the  degree  of  care  due 
by  the  railroad  company.  Upon  the  whole 
case  we  have  reached  the  concIusiiHi  that 
there  was  no  evidence  of  negl^ence  on  the 
part  of  those  in  chaise  of  the  train,  and  that 
the  trial  court  did  not  err  in  Its  peremptwy 
instruction. 
Judgment  affirmed. 


MERCHANTS*  &  FARMJCRff  BANS  t.  CI£- 
LAND  et  aL  * 

(Oonit  of  Appeals  of  Kentncky.  Dec.  4,  1006.) 

HISTAKO  OP  Xi&W— NOTBS— PBmSONAL  LIA- 
BILITY. 

1.  In  an  action  on  a  note  secured  by  a  mort- 
gage, evidence  examined,  and  held  snfflrient  to 
sliow  that  the  maker  executed  the  note  and 
mortgage  under  the  belief.  Induced  by  repre- 
sentations of  the  payee,  that  she  asnmed  there- 
by no  personal  responsibility. 

2.  Wh»e  the  maker  of  a  note  secured  by 
mortgage  executed  the  same  with  the  under- 
standing, Induced  by  representations  of  tbe 
payee's  agt>nt,  that  she  was  assuming  no  person- 
al liabili^,  the  payee  Is  not  entitled,  after  fore- 
closing on  the  mortgage,  to  enforce  the  note 
against  the  maker  personally. 

HobBon  and  Paynter,  JJ.,  dlsaentinSt 

"Not  to  be  officially  reported." 
Former  opinion  witjidrawnt  and  Jndgment 
below  affirmed. 
For  finrmer  oplnl<Hi>  see  67  &  W.  SSe^ 

SETTLE,  J.  The  former  (HDlnlon  In  this 
case,  which  revnaed  the  judgment  of  the 
lower  court,  was  withdrawn,  and  a  reargn- 
mont  allowed,  wbtefa  was  made  before  the 
wbole  court,  and  a  further  consideration  of 
the  case  by  the  court  as  thus  constituted  has 
resulted  In  the  oonduclons  expressed  Is  tbla 
opinion. 

An  agreement  waa  made  In  the  apilng  of 
1886  between  the  husband  of  th«  appellee 
and  the  Interstate  Gbttle  Ctnnpany  of  Mis- 
slBsIppl,  whereby  the  latter  was  to  Increase 
Its  capital  Btock  to  $25,000^  and  the  former 
was  to  take  $7,000  of  the  increased  stock,  to 
be  paid  for  In  horaea^  which  were  to  be  ap- 
praised upon  their  removal  to  the  ranch  of 
the  company,  In  Noxuba  oounty.  Miss.,  about 
January  1.  1897,  and  In  addition  be  was  to 
receive  ftom  the  company  $40  per  month  for 
mana^ng  tbe  ranch.  The  ranch  contained 
about  1,000  acres  of  land,  and  constituted 
tbe  principal  part  of  the  company's  assets. 
About  half  of  the  horses  were  taken  to  the 
ranch  In  Mississippi  at  the  time  agreed  vfoik. 

*For  dlSBeDttna  oploloo,  m«,TT  S.  W.  719. 
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but  the  othera  were  left  In  Keutucky  until 
the  spring  of  181^7,  for  the  reason,  as  appellee 
claims,  that  the  cattle  company  failed  to  pro- 
ride  {ffovender  for  them  on  the  ranch  aa  It 
had  undertaken  to  do.  But  the  company 
claimed  that  the  horsea  that  were  left  la 
KdDtuclcy  were  too  thin  of  flesh  to  be  ship- 
ped at  the  time  agreed  upon,  and  were  in 
fact  unable  to  stand  travel  on  the  cars  to 
Mississippi  earlier  than  the  spring  of  1887, 
and  tliat  when  tbey  were  Anally  taken  to 
the  ranch  In  that  state  they  were  still  poor 
in  flesh  and  feeble.  It  appears  that  appel- 
lee had  to  advance  9700  or  (800  to  buy  pro- 
vender for  the  horses  tliat  were  not  shipped 
January  1st,  tn  order  to  keep  them  alive 
while  they  remained  in  Kentucky.  The 
horses  were  all  of  good  stock,  and  some  of 
them,  thoroughbreds.  Between  20  and  30  of 
them  died  in  a  short  time  after  they  were 
placed  on  the  ranch.  It  is  claimed  by  the 
appellant  that  the  horses  died  from  the  want 
of  food  and  sheer  poverty,  and  that  they 
could  not  be  sold  or  used  for  any  purpose 
when  they  arrived  in  Mlsslaslppi.  because  of 
their  bad  condition.  But  appellee  states  that 
the  horses  were  In  good  condition  at  that 
time.  As  her  husband,  by  reason  of  hlB 
death,  conld  not  testify  In  the  case,  her  state- 
ment aa  to  the  condltkm  of  Qie  horses  seems 
to  be  unsupported  by  any  other  witness. 
The  horses  do  not  seem  to  have  been  apprais- 
ed after  tbelr  arrival  in  Mississippi.  The 
reason  it  was  not  done,  as  stated  by  the 
appellant's  witnesees.  Is  because  appellee's 
busbauft  refused  to  permit  them  to  be  ap- 
praised mttll  th^  get  in  better  condition. 
Upon  tbe  oOier  hand,  appellee  testlfled  ttiat 
the  cattle  company  refused  to  allow  them 
to  be  appraised  at  all.  It  appears  that  the 
horses  tbat  died  were  killed  by  the  disease 
known  as  "Texap  fever,"  which  they  con- 
tracted upon  the  ranci:  In  Mississippi  ttom 
nmnlng  on  pasture  land  the  company  liad 
permitted  to  be  graced  in  the  summer  of 
1886  by  a  lot  of  Texas  cattle,  these  cattle 
having  left  upon  the  land  a  tick-called  "Tex- 
as tick,"  thereby  contaminating  the  soil  and 
grass  with  deadly  poison.  This  disease  does 
not  seem  to  affect  Texas  cattle,  or  stock 
that  are  acclimated,  but  produces  death  In 
a  short  time  with  nnaccllmated  stock  that 
may  come  in  contact  with  it  Because  of 
the  death  of  so  many  of  the  horses,  the  hus- 
band of  the  appellee  was  unable  to  comply 
with  Us  contract  to  take  stock  in  the  cattle 
company.  Appellee  bad  already  invested 
vome  $8,000  or  910,000  of  her  own  money  In 
the  honcB,  and  had  no  further  means  with 
wUcb  to  aid  her  husband.  When  it  became 
apparent  that  the  contract  between  appel- 
lees Imsband  and  the  cattle  company  would 
have  to  be  abandoned  because  of  the  Ina- 
bility of  tbe  fwmer  to  perform  his  part  of  it, 
the  cattle  oomiwny,  through  one  Jones,  who 
was  its  secretary,  and  had  brought  about 
tbe  contract  between  appellee's  husband  and 
tlw  eompany  mentUmed.  procored  her  bus* 
nB.W.-U 


band  to  induce  appellee  to  buy  640  acres  of 
the  company's  land;  and  she  did  purchase 
and  accept  a  deed  of  conveyance  to  that 
quantity  of  the  land,  for  which  she  agreed 
to  pay  $8,600,  and  for  this  sum,  la  conjunc- 
tion with  her  husband,  she  executed  four 
notes,  bearing  8  per  cent,  interest  from  date. 
To  secure  the  payment  ctf  these  notes,  she 
executed  a  deed  of  trust  on  the  land  pur- 
chased, and  the  horses  that  were  then  living, 
to  one  0.  B.  Ames,  the  lawyer  of  the  cattle 
company,  and  of  the  appellant  bank  as  well. 
The  deed  of  trust  contained  the  provision 
that  If  the  Interest  was  not  paid,  or  any  one 
of  tbe  notes,  when  due,  was  not  paid,  the 
whole  amount  should  become  due,  and  the 
trustee  authorized  to  take  posaeBsion  of  the 
land  and  proceed  to  sell  it,  and  the  equity 
of  redemption  therein,  to  the  highest  bidder, 
at  the  courthouse  door,  in  Noxubee  county, 
In  satisfaction  of  the  notes,  flrat  advertising 
it  for  20  days;  the  trustee  to  execute  and 
deliver  a  deed  of  conveyance  to  the  pur- 
chaser, pay  all  attorneys'  fees,  etc  Soon 
after  the  deed  of  trust  was  made,  two  of  the 
husband's  creditors  brought  suit  In  the  chan- 
cery court  of  Mississippi,  attacking  the  same 
as  fraudulent,  and  alleging  that  tbe  horses 
conveyed  th«;eby  to  O.  B.  Ames  by  appellee 
and  her  hnsband  were  fraudulently  convey- 
ed, and  that  they  were  the  property  of  the 
husband,  and  liable  to  his  debts;  and  in  the 
lower  court  and  the  Supreme  Oourt  of  Mis- 
sissippi it  was  held  that  the  deed  of  trust 
was  fraudulent  In'so  far  as  it  attempted  to 
convey  the  horses,  and  that  they  were  sub- 
ject to  the  debt  sued  on.  As  the  horses  were 
all  taken  under  these  Judgments  against  tbe 
husband,  the  land  purchased  by  appellee 
was  all  that  remained  of  the  security  for  tbe 
payment  of  the  notes  executed  by  her.  The 
notes  given  by  her  for  tbe  land  became  tbe 
property  of  the  appellant  bauk,  as  did  all 
other  assets  of  the  cattle  company;  end  this 
action  was  instituted  upon  the  notes  in  the 
circuit  court  of  Marlon  county,  Ky.,  to  which 
county  and  state  appellee  had  removed  after 
the  death  of  her  husband. 

Appellee  resisted  the  payment  of  tbe  notes 
upon  the  following  grounds:  (1)  That  she 
executed  the  notes  and  deed  of  trust  under 
an  assurance  from  Jones,  secretary  of  the 
cattle  company,  and  the  agent  of  appellant 
bank,  tbat  sbe  did  not  thereby  Incur  personal 
liability.  (2)  That  she  was,  entitled  to  have 
the  contract  reformed  so  as  to  express  tbe 
true  terms  of  the  Instrument,  or  to  have  the 
same  rescinded.  (3)  That,  if  she  conld  not 
thus  be  relieved,  the  notes  should  be  credited 
with  $600.  expenses  paid  by  her  for  keeping 
the  horses  In  Kentucky  from  January  1, 
1887,  until  they  were  shipped  to  MlssIssii^I; 
for  the  value  of  the  horses  that  died  In  Mis- 
sissippi: for  tbe  amount  due  for  the  pastur- 
age of  other  persons'  stock  upon  tbe  compa- 
ny's land  during  tbe  season  of  1897;  for  the 
value  of  her  husband's  services  as  manager 
trom  Jsnnary  1  to  July  18.  1807.  <4)  That 
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tbe  tlQe  to  tbe  land  was  defective,  because 
five  acres  of  it  were  Id  use  ftir  craaetery  pur- 
poses, 

Tbe  evidence  la  conflicting  as  to  the  right 
of  appellee  to  the  credits  claimed  by  her, 
and  the  weight  of  the  evidence  se^s  to  be 
against  her  right  to  some  of  them,  but  oth- 
ers of  them  might  with  propriety  be  allowed 
her  without  Injustice  to  the  appellant  We 
are  not  disposed,  however,  to  enter  upon  an 
analysis  of  the  evidence  In  regard  to  the 
credits,  for  what  appellee  may  lose  on  that 
score  can  hardly  exceed  the  loss  sustained  by 
the  appellant  In  being  deprived  of  its  se- 
cnrlty,  to  tbe  extent  of  the  value  of  the 
horses  embraced  in  the  deed  of  tmst,  by  their 
subjection  to  the  debts  of  the  creditors  of 
appellee's  husband.  Moreover,  If  appellee's 
contention  that  she  Is  not  personally  liable 
upon  tbe  notes  sued  on  is  sustained,  she  will 
have  secured  some  measure  of  relief,  as  she 
will  be  protected  against  further  toss;  and 
this  Is  evidently  the  view  that  was  enter- 
tained by  the  chancellor  when  the  case  was 
before  him,  as  the  Judgment  rendered  sim- 
ply dismissed  tbe  petition,  and  allowed  ap- 
pellee her  costs. 

Tbe  further  question  to  be  determined, 
then,  is,  did  the  appellee,  in  executing  the 
notes  and  deed  of  trust,  assume  any  personal 
liability  thereon?  She  was  asked  tbe  ques- 
tion: "Before  you  signed  the  note  and  deed 
of  trust,  did  you  and  Mr.  Jones  have  any 
conversation  as  to  tbe  effect  of  your  sign- 
ing those  papers?"  To  wliich  she  answered: 
"Yes;  soon  after  Mr.  Foote  and  Mr.  Allen 
left,  Mr.  Jones  came  over  and  sat  down  by 
me;  and  I  told  him  the  horses  were  mine, 
and  that  I  had  put  my  money  in  them,  and 
that  was  the  reason  I  wanted  tbe  land  deed- 
ed to  me,  and  that  I  was  willing  to  give  a 
mortgage  on  the  land  and  the  horses,  but  I 
was  not  willing  to  be  bound  in  any  other 
way,  and  he  assured  me  that  I  would  not  be. 
He  then  got  up  and  went  over  and  stood  by 
Mr.  Ames  until  he  got  through  writing  the 
paper."  She  was  further  asked:  "When 
you  executed  the  notes  and  deed  of  trust, 
did  you  have  any  idea  that  you  were  bind- 
ing yourself  to  any  greater  extent  than  the 
property  covered  by  tbe  deed  of  trust?**  To 
this  question  she  answered:  "No."  She  wss 
further  asked:  "Would  you  have  executed 
those  papers  If  you  bad  known  or  suspected 
that  you  were  thereby  binding  yourself  to  a 
greater  one?"  To  which  her  answer  was: 
"I  never  would  have  signed  them  In  the 
world  If  I  had  had  any  idea  of  it."  Opposed 
to  appellee's  sworn  statement  that  Jones  as- 
sured her  that  she  was  assuming  no  personal 
liability  by  the  execution  of  the  notes  and 
deed  of  trust,  we  have  only  the  general  de- 
nial of  Jones  himself  that  any  officer  of  the 
bank  or  of  the  cattle  company  ever  gave  ap- 
pellee any  assurance  that  she  would  not  be 
bound  beyond  tbe  mortgaged  property.  On 
tills  point  tbe  Interrogatory  propounded  to 
Jones  was  aa  follows:   "State  whether,  at 


the  time  of  or  before  the  execution  at  the 
land  notes,  any  officer  of  the  bank  or  of  the 
cattle  company  said  to  Mrs.  Cleland  that 
she  would  not  be  responsible  beyond  the 
land  and  the  stock  Included  In  the  trust  deed, 
or  anything  to  Induce  her  to  believe  that 
would  be  the  extent  of  her  liability?  State 
fully  all  that  was  said,  tf  anything,  bearing 
upon  the  question  of  her  personal  liability  on 
account  of  the  laud  notes?*  The  witness' 
answer  to  this  interrogatory  was  as  follows: 
"No  statement  was  made  to  Mrs.  Cleland  that 
in  the  purchase  of  the  land,  and  tbe  execn- 
tlon  of  the  notes  therefor,  she  would  not  be 
responsible  on  tbe  notes  beyond  the  land  and 
the  stock  Included  in  tbe  trust  deed;  nor 
was  there  anything  said  to  ber  to  Induce  her 
to  believe  that  that  would  be  the  extent  of 
her  liability.  On  tbe  other  hand,  Mr.  Cleland 
stated  to  me  ttiat  Mrs.  Cleland  bad  outside 
resources  from  which  she  could  make  tlie 
payment  In  the  event  they  were  not  able  to 
do  so  in  the  ordinary  course  of  business  up- 
on the  farm."  It  appears  trom  the  record 
that  Jones'  deposition  was  given  before  ap- 
pellee gave  hers.  It  follows,  therefore,  that 
tbe  attention  of  Jones  was  never  called  to 
the  statements  of  appellee  as  to  tbe  conver- 
sation with  him,  and  so  he  never  did  In  fact 
deny  that  he  had  that  conversation  with  ber. 
The  general  statement  on  tils  part  that  "no 
statement  was  made  to  Mrs.  CSeland"  that 
she  wonld  not  be  liable  beyond  the  land  and 
stock  included  in  the  trust  deed  should  not, 
in  our  opinion,  be  allowed  to  outweigh  ber 
positive  statement  that,  at  tbe  time  she  exe- 
cuted the  notes  and  trust  deed,  Jones  as- 
sured her  that  she  thereby  assumed  no  per- 
sonal liability.  Appellee,  In  her  depositloa, 
gives  the  time,  place,  and  details  of  tbe  con- 
versation with  Jones,  and  he  was  never  re- 
called, or  his  deposition  retaken  to  contra- 
dict her.  It  must  be  borne  in  mind  tliat  ev- 
ery transaction  of  appellee  and  her  husband 
with  the  cattle  company  and  the  bank  was 
conducted  with  and  through  Jonea,  as  tbe 
agent  and  representative  of  those  corpora- 
tions. Consequently  it  was  perfectly  natural 
that  appellee  should  have  communicated  to- 
Jones  ber  purpose  to  not  become  personally 
liable  on  tbe  notes  or  deed  of  trust;  and  It 
was  also  natural  that  be  should  have  given 
ber  tbe  assurance  that  she  did  not  become 
personally  liable  by  her  execution  of  tbe 
same,  and  that  she  should  have  been  satis- 
fied with  his  assurance  to  that  effect  The 
general  statements  of  the  witn^ses  Ames 
and  Mahorner  that  no  assurance  was  given 
appellee  that  she  was  Incurring  no  personal 
liability  did  not  amount  to  a  specific  cor- 
roboration of  Jones,  or  to  a  contradiction  of 
her  statement  that  Jones  had  given  her  such 
an  assurance,  especially  as  the  testimony  of 
appellee  as  to  her  conversation  with  Jones 
shows  that  tbe  other  parsons  In  tbe  room 
could  not  have  heard  It;  but  if  the  witnesses 
had  been  asked  specifically  whether  they 
heard  such  conversations  between  appellee 
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and  Jones  as  that  to  wblch  she  testified,  they 
might  bare  remembered  It,  If  in  fact  they 
were  in  a  position  to  hear.  It  la  tme  tbat 
the  language  of  the  notes  themselves  Imports 
posonal  liability  upon  the  pert  of  the  ap- 
pellee; bnt  the  representation  made  t9  her 
by  Jones  was  as  to  the  legal  effect  of  the 
notes,  and  not  that  they  should  be  made  to 
show  upon  their  face  that  she  was  not  to  be 
personally  liable  thereon.  A  person  of  busl- 
nesB  experience  and  sagacity,  situated  as 
was  appeUee,  might  hare  been  expected  to 
see  to  it  that  the  notes  should  be  made  to 
express  the  agreement  tliat  he  was  not  to  be 
personally  liable  for  their  payment;  but  it 
can  hardly  be  expected  that  a  person  with 
as  little  business  capacity  and  experience  as 
the  appeUee  seems  to  possess  would,  under 
each  drcumstances,  bare  understood  the  im- 
portance of  Inserting  in  the  notes  themselTes 
sndi  language  as  would  express  the  agree- 
ment to  that  effect  It  Is  true  that  appellee's 
hnsband  was  in^eent  at  the  time  she  exe- 
cuted the  notes  and  deed  of  trust,  but,  as  he 
la  dead,  and.  If  living,  could  not  have  testi- 
tlfled  after  she  bad  done  .so.  her  testimony  is 
without  support  from  him.  We  are  of  opin- 
ion that  we  can  give  to  the  notes  sued  on  no 
other  effect  than  that  which  the  agent  of 
the  vendor  of  the  lan4  represented  that  they 
would  have,  and  that  appellee  Intended  and 
understood  they  would  have. 

In  2  Pomeroy's  Equity  Jurisprudence,  p. 
311,  It  Is  said:  "Whatever  be  the  effect  of 
a  mistalie,  pure  and  simple  (discussing  h 
mistake  of  law),  there  is  no  doubt  that  equi- 
table relief,  affirmative  and  defensive,  will 
be  granted  when  the  Ignorance  or  misap- 
prehension of  a  party  concerning  the  legal 
effect  of  a  transaction  In  wblch  he  engages, 
or  concerning  his  own  legal  rights  which  are 
to  be  affected,  Is  Induced,  procured,  aided, 
or  accompanied  by  inequitable  conduct  of 
the  other  party.  It  Is  not  necessary  that 
snch  Inequitable  conduct  should  be  inten- 
tionally misleading;  much  less,  that  it  should 
be  actual  fraud.  It  is  raough  that  the  mis- 
apprehension of  the  law  was  the  result  of, 
or  even  aided  or  accompanied  by,  incorrect 
or  misleading  statements  or  acte  of  the  oth- 
er  par^."  The  same  author  (section  847) 
says:  "A  court  ot  equity  will  not  permit  one 
party  to  take  advantage  and  enjoy  the  bene- 
fit of  an  Ignorance  or  mistake  of  law  by  the 
other  which  he  knew  of  and  did  not  correct" 
In  Jordan  v.  Stevens,  81  Am.  Dec.  556,  the 
Supreme  Court  of  Maine  said:  "If  the  party 
who  himself  knows  the  law  should  deceive 
another  by  misrepresenting  the  law  to  him, 
or,  knowing  him  to  be  ignorant  of  it  should 
therein  take  advantage  of  him,  relief  would 
be  granted  on  the  ground  of  fraud."  In  the 
case  of  Chestnut  Hill  Reservoir  Co.  v. 
Chase,  14  Conn.  123,  the  defendant  relied 
upon  a  release  signed  by  the  plaintiff. 
Plaintiff  replied  that  he  had  signed  the  re- 
lease upon  the  faith  of  defoidants  repre* 
■entation  tbat  It  would  have  no  ^act  upon 


the  pending  suit  The  court  said:  "The 
facts  contained  In  this  veplication  show  that 
the  maker  of  this  release  was  Induced  to 
execute  it  upon  the  representation  of  him 
who  now  claims  to  profit  by  It  that  this 
was  done  when  he  could  not  conscientiously 
do  it  If  it  is  to  have  the  effect  contended 
for;  that  the  defendants,  as  well  as  the 
plaintiff,  were  aware  of  this;  and  that  the 
plaintiff  did  not  Intend  to  do  any  act  incon- 
sistent with  the  rights  of  his  assignee. 
What  he  did,  then,  was  Induced  by  a  reli- 
ance upon  the  assertion  of  the  defendants 
that  tills  receipt  would  not  have  that  effect 
and  yet  they  now  use  It  for  the  very  pur- 
pose of  producing  that  effect  Unless  the 
defendante  can  produce  some  authority  rec- 
ognizing such  construction,  this  court  are 
not  dl^osed  to  Introduce  a  precedent  esteb- 
lishing  fraud  by  law."  In  the  case  of  Cath- 
cart  V.  Robinson,  5  Pet  264,  8  U  Ed.  120, 
there  was  a  contract  for  the  sale  of  land, 
concluded  with  the  following  words:  "In 
further  confirmation  of  the  said  agreement, 
the  parties  bind  themselves  each  to  the  other 
in  the  penal  sum  of  tl.OOO.OO."  The  pur- 
chaser, Cathcart,  claimed  the  right  to  sur- 
render the  land  and  pay  the  penalty  of  $1,- 
000;  insisting  that  he  understood  when  he 
enta%d  iut6  the  contract  that  It  gave  him 
that  right  and  that  Robinson,  the  vendor, 
knew  that  such  was  his  understanding  of 
the  contract  The  Supreme  Court  of  the 
United  Stetes,  In  an  opinion  by  Chief  Jus- 
tice Marshall,  b^d  that  the  defendant  was 
entitled  to  have  the  contract  enforced  In  ac- 
cordance with  his  understendlng  of  its  effect 
at  the  time  it  was  executed;  the  vendor 
knowing  at  the  time  that  he  understood  the 
contract  In  that  way.  The  court  there  said: 
"Had  Mr.  Robinson  Induced  Mr.  Cathcart  to 
sign  this  agreement  by  suggesting  that  in 
point  of  law,  he  might  relieve  himself  from 
It  by  paying  the  penalty,  a  court  of  equity 
would  not  nid  him  In  an  attempt  to  avail 
himself  of  tiie  Imposlticm.  The  actual  case 
is  undoubtedly  not  of  so  strong  a  character. 
No  untruth  tus  been  suggested,  but  if  Mr. 
Robinson  knew  that  Mr.  Cathcart  was  mis- 
token— knew  that  he  was  entering  Into  obli- 
gations much  more  onerous  than  he  intend- 
ed—that gentieman  Is  not  entirely  exempt 
from  the  Imputation  of  suppressing  the 
proof.  This  is  not  a  bill  to  set  aside  the 
contract  Mr.  Cathcart  does  not  ask  the  aid 
of  equity.  He  asks  that  the  parties  may  be 
left  to  their  l^al  rights,  or  that  the  con- 
tract shall  be  enforced  no  farther  than  as 
avowedly  understood  at  the  time  of  Its  sig- 
natures." 

In  the  case  at  bar,  the  appellee  Is  only 
asking  that  the  contract  sued  on  be  given  the 
effect  which  the  vendor  permitted  her  to  be- 
lieve It  would  have;  and,  since  the  chancel- 
lor has  given  It  that  effect,  this  court  will 
be  loath  to  disturb  his  Judgment  unless  it 
be  made  to  appear  tliat  it  Is  against  the 
welgbt  of  the  evidence;  and.  In  view  of  the 
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state  of  facta  presented  by  the  record,  we 
are  unable  to  say  tbat  the  Judgment  le 
against  the  w^ght  of  the  evidence.  An  af- 
firmance In  this  case  can  only  relieve  the  jip- 
pellee  of  the  payment  of  the  $6,400  claimed 
by  the  appellant  to  be  yet  due  It  on  the 
notes  sued  on.  It  cannot  restore  to  her  the 
loss  sustained  in  the  death  of  h^  horses 
from  the  Texas  fever,  or  the  sum  expended 
by  her  In  feeding  and  caring  for  the  horses 
that  vrerB  left  In  Kentucky  from  January 
Ist  until  the  spring  of  1897,  which  losses 
may  be  attributed  In  part,  If  not  altogether, 
to  the  negligence  and  wrongful  conduct  of 
the  Interstate  Cattle  Company,  or  Its  as- 
signee, the  appellant  Upon  the  other  band, 
the  appellant  has  gotten  back  Its  land,  for  It 
appears  that  after  Invoking  the  aid  of  a 
court  In  this  state  for  the  enforcement  of  Its 
demands  against  the  appellee,  and  while  this 
action  was  yet  pending  and  undecided,  by 
Its  direction  its  agent  and  lawyer,  Ames, 
who  Is  likewise  the  trustee  in  the  deed  of 
trust  without  notice  to  appellee,  and  for  the 
evident  purpose  of  concluding  her  right  to 
assail  the  deed  of  trust,  sold  the  land  in 
controversy  in  Mississippi  at  public  auction, 
the  appellant  itself  becoming  the  purchaser 
thereof  at  the  sum  of  $2,100;  and  it  now 
holds  a  deed  to  the  land,  and  haft  attempted 
to  give  appellee  credit  for  the  $2,100  on  the 
notes  sued  on.  Under  these  circumstances, 
we  And  no  equity  In  the  claim  of  appellant 
to  the  amonut  yet  dnnanded  Xryltat  the  aj^ 
pellee. 

Wherefore  the  judgment  Is  affirmed, 
H0B80N  and  FATNTBB.  JJ^  dissent 


MALONB'S  COMMITTBBl  t.  IiEBUS. 

(Court  of  Appeals  of  Kentucky.   Dec.  4,  1908.) 

OIPTS—DBLIVJiRT—ACCBPTANCH!— VENDOR 
AND  PURGHASnR— RBGORDBD  LISN3. 

1.  Where  a  deed  recited  that  part  of  the  con- 
rideration  was  a  note,  with  interest  payable 
annually,  for  the  use  of  a  certain  person,  dur- 
ing her  Ufe,  there  was  a  valid  gift  of  the  in- 
terest, though  the  note  was  not  delivered  to  the 
donee. 

2.  Where  the  donee  of  a  gift  inter  vivos  la  of 
unsound  mind,  the  law  will  presume  an  accept- 
ance. 

3.  Where  a  recorded  deed  showed  that  part  of 
the  consideration  was  a  note,  the  Intereat  on 
which  was  payable  for  the  use  of  a  certain  per- 
son during  her  life,  and  a  lien  was  reserved  as 
security  for  the  note,  a  subRequent  purchaser 
was  bound  In  the  same  manner  as  the  first  pur- 
chaser. 

Appeal  fnnn  Circuit  Court  Hairlson  Coiid> 
ty. 

"To  be  offldally  repM>ted." 

Action  by  P.  P.  Wyles,  as  committee  of 
Non  -MaloDe,  against  Lewis  Lebus.  From  a 
judgment  for  defendant  plaintiff  appeals. 

Reversed. 

D.  Bradley  Shawhan,  for  appellant  IsX- 
ferty  &  King,  for  appellee 


BUKNAM,  C.  J.  On  the  30th  day  of  April, 
1S72,  Caleb  Jones  and  wife  conveyed  by  gen- 
eral warranty  deed  to  Munroe  D.  Whltaker 
a  small  tract  of  land  In  the  town  of  Cynthi- 
ana.  The  consideration  thwefor  recited  In 
the  deed  is  as  follows:  "The  said  party  of 
the  first  part  for  and  In  consideration  of  the 
sum  of  $350.00,  of  which  $60.00  is  in  hand 
paid,  and  a  promissory  note  for  $300.00  with 
Interest  at  six  per  cent  per  annum,  payable 
annually  from  the  first  day  of  June,  1872, 
for  the  use  of  Nora  Malone  during  her  life, 
and  at  her  death  to  Caleb  Jones,  but  should 
she  die  within  four  years  from  this  date  the 
prlucipal  Is  not  to  be  paid  until  the  end  of 
that  time."  And  a  Hen  was  reserved  on  the 
lot  as  security  for  the  payment  of  the  $300 
note.  On  the  1st  day  of  July,  1S78,  Munroe 
D.  Whltaker  and  wife  sold  and  conveyed  this 
tract  of  land  to  James  R.  Curry  by  general 
warranty  deed  for  the  recited  consideratloa 
of  $50  cash,  and  the  surrender  of  Whitaker'e 
note  to  Caleb  Jones  for  $300,  dated  June  1, 
1872.  On  the  same  day  Curry  and  wife  sold 
and  conveyed  the  land  by  general  warranty 
deed  to  J.  A.  Fenneil  for  the  recited  consid- 
eration of  $3G0,  $50  of  wliich  was  paid  In 
cash,  and  three  notes,  of  $100  each,  payable 
to  Caleb  Jones  in  one,  two,  and  five  years, 
respectively,  with  fnteoest  from  date,  execut- 
ed for  the  remainder;  a  lien  being  reserved 
to  secure  the  payment  of  the  unpaid  pur- 
chase money.  On  the  9th  of  March,  1887,  N. 
B.  Wilson,  as  executor  of  A,  Fennell,  and 
Mrs.  Mary  Fennell,  sold  and  conveyed  this 
tract  of  land  to  L.  F.  Stnive  for  the  recited 
consideration  of  $2,300,  of  which  $1,150  was 
paid  In  cash,  and  for  tbe  balance  of  the  pur- 
chase money  a  note  was  executed,  due  one 
day  after  date,  and  a  lien  retained  to  secure 
its  payment  This  deed  contains  no  refer- 
ence to  the  Hen  for  $300  recited  in  the  deed 
from  Caleb  Jones  and  wife  to  Munroe  D. 
Whltaker.  By  a  series  of  subsequent  con- 
veyances the  appellee,  Lewis  Lebus,  became 
the  purchaser  of  this  tract  of  land.  On  the 
12th  of  July,  1902,  the  appellant,  P.  P.  Wyles, 
as  committee  for  Nora  Malone,  brought  this 
action  In  the  Harrison  circuit  court,  In  which 
he  alleged  that  Nora  Malone  had  been  from 
her  birth  a  deaf  mute,  wholly  without  mind, 
dependent  upon  the  charity  of  her  uncle  Ca- 
leb Jones  for  her  support  and  maintenance: 
that  on  tbe  17th  day  of  August  1898.  she 
bad  been  adjudged  by  the  Harrison  county 
court,  on  the  verdict  of  a  Jury,  to  be  an  Im- 
becile and  of  unsound  mind;  and  that  he  had 
been  duly  appointed  her  committee,  and  ac- 
cepted the  trust  He  also  set  out  the  various 
conveyances  of  the  lot  conveyed  by  Caleb 
Jones  and  wife  to  Whltaker  in  April,  1872. 
and  alleged  that  none  of  the  Installments  of 
Interest  on  the  $300  note  for  which  a  lien 
was  reserved  in  the  conveyance  of  Jones  and 
wife  to  Whltaker  liad  been  paid  to  Nora,  or 
to  any  one  for  her  use  and  benefit  and  pray- 
ed that  the  deed  to  the  appellee,  Lewis  Le- 
bus. the  last  Toidee  (tf  tbe  tra^  ot  land. 
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should  be  corrected  bo  as  to  set  out  the  reser- 
vation in  her  favor  contained  In  the  deed 
from  Jones  to  WhltAker,  and  for  a  Judgment 
for  $18,  the  Interest  as  of  the  Ist  day  of 
June  of  each  year  from  1873  to  1902,  Inclu- 
sive, with  interest  from  their  respective 
dates  until  paid.  The  defendant,  Lebns,  filed 
a  genera  ]  dem  urrer  to  the  wlglna  1  and 
amended  petitions,  which  was  sustained,  and 
plalntUTB  petition  dlamlssed,  and  he  has  ap- 
pealed. 

It  is  contended  for  appellee  that  as  plain- 
tiff tailed  to  allege  that  the  |300  note  was 
delivered  to  Nora  Malone,  or  to  any  one  for 
her  use  and  benefit,  or  that  Caleb  Jones  him- 
self held  It  for  her  benefit,  it  was  not  a  valid 
or  enforceable  gift,  and  that  when  the  donor, 
Jones,  surrendered  this  note,  and  accepted  in 
lieu  thereof  three  notes,  of  $100  each,  In 
which  no  Interest  was  reserved  for  Nora  Ma- 
tone,  all  claim  for  interest  on  the  $300  note 
which  she  might  have  had  terminated.  It 
is  also  contended  that  the  plaintiff's  claim. 
If  It  ever  existed,  Is  barred  by  the  lapse  of 
time  and  the  statute  of  limitations. 

To  constitute  a  valid  gift  inter  vivos  of 
personal  property,  the  gift  must  be  volun- 
tary, gratuitous,  and  abscdute,  and  take  ef- 
fect at  once,  and  ordinarfiy  must  be  accom- 
panied by  a  delivery  at  the  thing  to  the  do- 
nee, or  to  some  one  for  her  use  and  benefit. 
But  this  is  not  always  required.  As  said  by 
this  court  In  Williamson  v.  Yager,  91  Ky. 
2SG,  16  S.  W.  661,  34  Am.  St  Rep.  184:  "If 
one  delivers  possession  of  personal  property 
to  a  trustee  to  hold  as  a  gift  fdr  the  donee, 
it  is  a  valid  gift;  and  if  he  expressly  says, 
or  does  acts  amounting  to  the  same  thing, 
that  be  constitutes  himself  a  trustee  to  bold 
the  property  for  the  donee,  we  perceive  no 
reason  why  this  should  not  be  as  valid  and 
binding  as  a  delivery  of  the  property  to  a 
third  person  to  be  held  for  the  donee."  And 
In  Krankel's  Executrix  v,  Krankel's  Execu- 
tor, etc.,  104  Ky.  746.  47  S.  W.  1064,  It  was 
said:  "The  general  doctrine  is  well  settled 
that  a  completed  parol  voluntary  trust  Is  en- 
forceable, and,  in  order  to  render  such  a 
trust  valid  and  enforceable,  the  Aonox  need 
not  use  any  technical  words  or  language  In 
express  terms  creating  or  declaring  the  trust, 
but  must  employ  language  which  shows  an 
unequivocal  intention  on  his  part  to  create  or 
declare  a  trust  In  himself  for  the  donor." 
Th6  reservatt(Hi  In  the  deed  from  Jones  to 
Whitaker  of  the  Interest  on  the  $300  note  for 
the  use  of  Nora  Malone  during  her  life  is 
unequivocal,  and  sufficiently  explicit  to  cre- 
ate a  valid  gift  thereof  to  the  beneficiary, 
Nora  Malone;  and,  having  been  once  made, 
it  was  beyond  the  power  of  Jones  to  there- 
after revoke  it  without  the  consent  of  the 
donee.  The  note  was  not  by  Its  express 
terms  to  mature  during  the  life  of  Nora  Ma- 
lone, and  at  her  death  It  provided  that  the 
principal  was  to  be  paid  to  tbe  donw.  It 
was  therefore  natural  and  proper  that  be 
should  have  retained  its  possession.  Besides, 


if,  as  alleged,  Nora  Malone  was  an  Imbecile 
or  a  person  of  unsound  mind  at  the  date  of 
the  gift,  no  acceptance  thereof  by  her  was 
essential  to  render  It  valid,  as  the  law  will 
presume  an  acceptance  on  her  part  See 
Pennington  v.  Lawson  (Ky.)  65  S.  W.  120, 
and  Bunnell  v.  Bunnell  (Ky.)  64  S.  W.  420.  A 
purchaser  of  real  property  must  look  to  the 
records  for  evidence  of  title,  and,  when  It  Is 
there  shown  to  be  Incumbered  with  liens  In 
favor  of  a  third  person,  he  Is  presumed  to 
have  purchased  with  such  knowledge  and 
subject  to  such  conditions,  and  himself  be- 
comes a  trustee  for  the  beneficiary  with  re- 
spect to  the  property,  and  Is  bound  in  the 
same  manner  as  the  original  trustee  from 
whom  he  purchased.  See  Jones  on  Liens,  U 
3083,  1084;  2  Pomeroy's  Eq.  Jur.  S§  581,  688; 
and  Johnston  v,  Gwathmey,  14  Ky.  317,  14 
Am.  Dec.  136.  Nor  Is  appellee's  c<mtentlon 
that  appellant's  claim  is  stale  and  barred  by 
the  statute  of  limitations  maintainable— at 
least  In  so  far  as  her  claim  to  the  annually 
accruing  Interest  Is  not  within  the  statute. 

For  reasons  Indicated,  the  Judgment  is  re- 
versed and  cause  remanded,  with  instruc- 
tltms  to  overrule  tbe  demurrer,  and  for  fur- 
ther proceedings  CMidstent  with  this  opinion. 


ALBIN  CO.  V.  KUTTNBB. 
<OoQrt  «f  Appeals  of  Kentucky.  Dec  2, 1908.) 

HASTBR  AND  SSRVANT—SALBBHAN  —  ACTION 

FOR  COMMISSIONS— CONTRACT— 8UFFICIBNCT 
OF  SVIDBNCB  —  PLBADINO  DBFEXTTIVB  IN 
PART— DEMURRBIR  TO  WHOLB-WAIVBR  OP 
OBJBCTIONB. 

1.  Evidence  in  an  action  bj  a  salesman  for 
commiBsioQs  on  sales  made  by  subordinates  held 
to  show  the  making  of  a  contract  for  such  com- 
mlssionB  by  the  defendant 

2.  Where  bat  one  paragraph  in  a  petition  is 
defective,  a  demurrer  to  the  whole  is  properly 
overmled. 

3.  In  a  suit  for  commifsions  a  salesman  al- 
leged that  he  was  entitled  "to  the  further  snm 
of  Sr— — ,  dne  him  aa  commissions  at  the  rate 
of  2  per  cent  on  sales  of  defendant's  goods 
made  by  certain  of  Its  anploT^s,"  pursuant  to 
a  contract  therefor,  such  employes  being  under 
plaintiff's  supervision.  These  averments  were 
specifically  denied  by  the  answer,  and  on  the  is- 
sues thus  formed  evidence  was  introduced  with- 
out objection.  Held,  that  it  was  too  late  on  ap- 
peal to  question  the  sufflclencr  of  the  petition. 

Appeal  from  Circuit  Court.  Jefferson  Coun- 
ty, Cbanc«ry  Division. 

"Not  to  be  officially  reported." 

Action  by  E.  C.  Kuttner  against  the  Albin 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Matt  CDoherty.  for  appelant  B.  H. 
Young  and  W.  0.  Owen,  for  appellee. 

settle;  J.  This  action  was  Instituted  by 
appellee  in  tite  Jefferaon  circuit  court;  First 
Chancery  Division,  to  recover  certain  com- 
missions claimed  to  be  dm  him  from  ap- 
pellant under  an  alleged  conlract  for  aerv- 
lees  rendered  it  as  a  salesman  of  Its  mer^ 


T  I.  See  Pleading,  vol.  S>,  Cent.  Dig.  S  «<■ 
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cbaodlse  in  the  cities  of  liOiiltiville,  New 
Albany,  and  Jeffersonville,  and  for  sales  of 
such  mercbandlse  made  by  other  employ&s  of 
appellant  under  appellee's  control  In  the  same 
territory.  The  petition  contains  two  para- 
graphs. The  first  seta  out  an  alleged  con- 
tract between  appellee  and  appellant,  where- 
by the  former  undertook  to  sell  for  the  lat- 
ter Its  goods  In  the  cities  mentioned,  and  for 
his  services  he  was  to  be  paid  by  appellant  a 
salary  of  $12.50  per  week  and  a  commission 
of  3  per  cent,  on  all  sales  made  by  him.  It 
Is  averred  that  appellee  under  this  contract 
served  the  appellant  as  a  salesman  of  Its 
goods  from  April  1,  1898,  to  November  11, 
1899:  that  the  salary  of  $12.50  per  week 
which  be  was  to  receive  under  said  contract 
has  been  paid  in  fnll  by  the  appellant,  but 
that  there  is  due  him  commission  of  3  per 
cent  on  sales  made  by  him  in  person  and 
t)etween  April  1  and  November  11,  1898,  the 
sum  of  1337.84,  which  the  appellant  refused 
to  pay  him.  In  the  second  paragraph  it  is 
averred  tliat  appellee  is  entitled  to  the  fur- 

ffther  sum  of  $          due  him  as  commission 

at  the  rate  of  2  per  cent  on  sales  of  appel- 
lant's goods  made  by  certain  of  Its  employda 
named  In  the  petition  during  the  period  men- 
tioned, it  being  further  averred  that  by  the 
terms  of  the  contract  between  appellee  and 
appellant,  the  latter  agreed  to  pay  him  2  per 
cent  on  all  sales  made  by  such  employes, 
they  being  under  the  supervision  of  appellee 
In  the  territory  mentioned.  The  appellant 
Sled  answ«r  and  counterclaim,  in  which  It  Is 
admitted  that  it  was  to  pay  appellee  (12.60 
per  week  and  a  commission  of  3  per  cent  on 
goods  sold  by  appellee,  but  denied  that  there 
was  $337.84,  or  any  other  sum,  yet  due  him 
as  commissions  under  the  contract,  and  also 

denied  that  there  was  $  ,  or  any  sum, 

due  the  appellee  as  commissions  on  sales  of 
Its  goods  made  by'  other  of  its  employes,  or 
that  appellee  was  given  supervision  of  such 
employes,  or  that  appellant  agreed  to  pay 
him  2  per  cent,  commission,  or  any  sum,  on 
sales  made  by  such  employes.  It  is  further 
alleged  in  the  answer  and  counterclaim  that 
the  appellee,  while  in  the  appellant's  employ- 
ment as  salesman  of  Its  goods,  entered  into  a 
fraudulent  agreement  of  copartnership  with 
one  Green,  a  competitor  in  business  of  the 
appellant's,  to  divert  to  Oreen*  appellant's 
trade,  and  that  in  pursuance  of  such  agree- 
ment appellee,  while  In  appellant's  employ- 
ment, did  carry  and  divert  to  Green  much  of 
the  trade  and  business  of  appellant  and  up- 
on quitting  appellant's  service  did  enter  the 
store  of  and  Into  business  with  Green,  and 
that  by  his  fraudulent  agreement  and  busi- 
ness connection  with  Green,  and  his  c<Kiduct 
In  diverting  the  trade  of  appellant  to  the 
store  of  Oreen,  appellant  was  damaged  in 
the  sum  of  9 — — -*  tsnt  wbldi  it  prayed  Judg- 
ment 

After  the  filing  of  appellee's  reply  contro- 
verting the  material  averments  of  the  answer 
and  connterclftlm,  the  case  was  referred  to  a 


commissioner  for  an  auditing  and  settlement 
of  the  accounts  between  the  parties,  with 
directions  to  that  officer  to  take  proof,  and 
to  ascertain  and  report  what  amount  if  any, 
was  due  from  the  appellant  to  the  appellee. 
After  taking  proof  as  required  by  the  order 
mentioned,  the  commissioner  filed  hte  report 
which,  after  an  elaborate  review  of  the  evi- 
dence, finds  that  the  contract  between  appel- 
lee and  appellant  was  made  as  claimed  by 
the  former,  and  that  by  It  appellant  agreed 
to  pay  appellee  $12.50  i>er  week  and  3  per 
cent,  commission  upon  sales  made  by  him, 
and  to  give  appellee  charge  of  all  the  outside 
men  and  pay  him  2  per  cent  commission  up- 
on all  sales  that  they  might  make,  except 
the  sales  made  by  a  Mr.  Dorsey.  This  con- 
tract was  made  in  March,  1898,  was  to  go  in- 
to efFect  the  1st  day  of  April,  1898,  at  which 
time  It  did  go  into  effect  and  appellee  re- 
mained in  appellant's  service  In  the  dlschai^e 
of  the  duties  of  bis  employment  under  the 
contract  mentioned  from  that  time  until  No- 
vember 11,  1898.  Under  this  contract  the 
other,  or  outside,  salesmen  in  appellant's  em- 
ploy were  to  report  to  the  appellee  all  sales 
made  by  them  every  evening  after  the  day's 
work  was  completed,  and  It  was  the  duty  of 
appellee  to  direct  and  Instruct  them  in  the 
business  of  the  appellant.  The  commissioner 
further  fotmd  that  there  was  due  appellee  as 
commissions  at  the  rate  of  2  per  cent  on  the 
sales  of  goods  made  by  the  other  employes 
of  appellant  $582.93  and  commissions  of  3 
per  cent  on  sales  made  by  appellee  himself, 
amounting*  to  $337.84,  making  a  total  of 
$920.77;  but  from  this  sum  the  commission- 
er deducted  ttie  following  sums,  which  seem 
to  have  been  advanced  by  appellant  to  ap- 
pellee, viz.,  $195  and  $51.32,  leaving  $725.77. 
From  the  last-named  sum  the  commissioner 
likewise  deducted  $63.33,  that  amount  being 
made  up  of  what  he  calls  "refunds"  (mean- 
ing, we  suppose,  sums  repaid  to  customers 
for  errors  In  sales),  thereby  leaving  due  the 
appellee  $662.44.  The  commissioner  also 
found  that  there  was  no  proof  to  sustain 
the  appellant's  charge  that  appellee  had  en- 
tered into  a  fraudulent  arrangement  with 
Green  for  the  purpose  of  diverting  to  him  the 
trade  of  appellant,  consequently  he  refused 
to  allow  appellant  any  part  of  the  damages 
sought  to  be  recovered  on  its  counterclaim. 

Appellee  excepted  to  the  report  of  the  com- 
missioner because  it  failed  to  allow  him  in- 
terest upon  the  several  Items  going  to  make 
up  the  sum  total  of  appellant's  indebted- 
ness to  him  as  shown  by  the  report  and  ap- 
pellant filed  exceptions  to  the  report  upon 
the  following  grounds:  First  that  the  com- 
missioner erred  in  allowing  appellee  $662.44. 
or  any  sum;  second,  in  falling  to  sustain  ap- 
pellant's counterclaim;  third.  In  finding  that 
the  appellee  was  entitled  to  2  per  cent  com- 
mission, or  any  commission,  on  sales  made  by 
other  salesmen  In  appellant's  service;  fourth, 
In  failing  to  deduct  from  the  amount  of  com- 
missions allowed  appellee  on  sales  made  by 
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otber  employte  of  appellant  the  amount  of 
"refunds"  on  forfeited  and  canceled  salea; 
fifth.  In  falling  to  find  that  the  appellee  vio- 
lated his  tmat  in  appellant's  service  by  di- 
verting trade  to  Green,  app^ant's  competi- 
tor in  busineBs;  sixth,  In  allowing  himself 
$100  for  his  services  as  commissioner  in  this 
case.  Upon  the  submission  of  the  cause  on 
the  exceptions  filed  to  the  commissioner's  re- 
port, the  court  overruled  the  oue  exception 
filed  by  appellee,  and  exceptions  1,  2,  8,  and 
5  filed  by  appellant,  but  sustained  exception 
No.  4  filed  by  appellant  to  the  extent  that  It 
complained  that  appellant  was  not  credited 
with  "refunds"  on  forfeited  or  canceled  sales, 
and  also  sustained  appellant's  exception  No. 
6,  by  which  objection  was  made  to  the  allow- 
ance of  $100  to  the  commissioner.  But  la- 
ter, by  permission  of  the  court,  proof  was 
taken  as  to  the  allowance  to  the  commission- 
er, which  showed  the  amoont  thereof  to  be 
reasonable  and  proper,  and  it  was  tberetipon 
allowed  by  the  court 

In  passing  upon  the  exceptions  to  the  com- 
missioner's report,  the  court  discovered  an 
error  in  the  computation  of  the  commission- 
er; that  is  to  say,  it  appears  that  the  com- 
mission of  2  per  cent,  allowed  a[^ellee  on 
sales  made  by  other  employes  of  appellant 
amotmted  to  $633.05,  instead  of  $582.03,  as 
stated  by  the  commissioner,  which,  added 
to  the  $337.84  found  to  be  due  appellee  as 
commission  on  sales  made  by  him,  makes  a 
total  of  $970.89,  Instead  of  $920.77,  as  re- 
ported by  the  commissioner,  and  deducting 
from  that  snm  the  several  amounts  aUowed 
as  credits  to  the  appellant  by  the  commis- 
sioner, aggregating  $309.65,  there  was  left 
due  the  appellee  $661.24,  Instead  of  $662.44, 
as  shown  by  the  report  It  appears  from 
the  record  that  appellant  was  given  credit 
by  the  rebate  claimed  by  it  in  exception  No. 
4,  which  was  sustained  by  the  court  as  before 
stated,  and  for  the  sum  remaining,  viz., 
$579.10,  and  the  costs  of  the  action,  appel- 
lee was  given  Judgmrat;  of  which  the  appel- 
lant now  complains. 

We  find  no  dlfllculty  In  reaching  the  con- 
clusion that  the  judgment  Is  sustained  by 
the  weight  of  the  evidence.  It  appears  that 
appellee  had  been  In  appellant's  service  for 
some  time.  He  seemed  to  be  thoroughly 
conversant  with  appellant's  business,  and 
was  alert  and  attentive  to  Its  Interests. 
Prior  to  April  1,  1808,  he  worked  for  appel- 
lant at  a  salary  of  $10  per  week  and  3  per 
cent  commission  on  sales  made  by  him  and 
2  per  cent  on  outside  sales  made  with  his 
assistance.  Shortly  before  April  Ist  appel- 
lee received  an  offer  for  his  services  of  $12 
per  week  and  5  per  cent  on  sales,  of  which 
be  informed  Albln,  the  principal  member  of 
the  appellant  company,  at  the  same  time 
telling  him  that  be  did  not  wish  to  leave  his 
service,  but  would  do  so  unless  he  received 
an  Increase  of  salary.  After  some  further 
n^otlationa  with  Albin,  he  accepted  the  of* 
fer  of  the  latter  to  pay  him  $12.00  per  week. 


ft  per  cent  on  his  own  sales,  and  2  per  cent 
on  those  made  by  appellant's  other  salesmen. 
Only  he  and  Albln  were  present  when  this 
contract  was  made,  but  appellee's  version 
of  the  contract  is  supported  by  the  fact  that 
from  that  time  his  work  was  enlarged;  that 
be  was  made  snperlntendent  of  all  appel- 
lant's salesmen  there  can  be  no  doubt;  that 
fact  was  shown  not  only  by  the  enlarged 
scope  of  his  work  and  duties,  but  also  by 
the  testimony  of  McGruder,  Bohannon, 
Wells,  and  Nail,  present  or  former  employes 
of  appellant,  all  of  whom  stated  that  the 
other  salesmen  of  appellant  reported  to  and 
were  supervised  by  appellee  after  April  Ist, 
and  as  long  as  he  was  In  appellant's  service. 
Bven  Ward  and  Purdy,  members  of  the  ap- 
pellant company,  In  some  measure  corrob- 
orate appellee  as  to  much  of  the  service  that 
was  performed  him  In  directing  the  oth- 
er salesmen  and  in  assisting  tbem  In  making 
sales.  The  fact  that  the  books  of  appellant 
fail  to  credit  appellee  with  2  per  cent,  com- 
missions on  sales  made  by  the  other  sales- 
men does  not  ^  our  opinion,  militate 
against  his  right  thereto,  as  he  could  get 
and  In  fact  did  get,  from  the  statements 
made  out  at  different  times  by  the  other 
salesmen  the  amount  of  the  sales  made  by 
them,  from  which  it  was  easy  to  arrive  at 
the  commission  due  him.  It  Is.  however,  In- 
sisted for  the  appellant  that  the  averments 
of  the  petition  do  not  authorize  a  judgment 
in  appellee's  behalf  for  the  2  per  cent  com- 
mission claimed  on  sales  made  by  other  em- 
ployes of  appellant  and  that  the  demurrer 
to  the  petition  should  have  been  sustained. 
The  claim  of  appellee  to  the  c(HnmIssIon  on 
sales  made  by  other  employes  of  appellant 
Is  found  In  the  second  paragraph  of  the  pe- 
tition, and  the  cause  of  action  in  regard 
thereto  Is,  It  is  true,  defectively  stated,  and 
would  doubtless  have  been  held  by  the  low- 
er court  InsuflJcIent  on  a  demurrer  to  that 
paragraph  alone;  hut  the  demurrer  Inter- 
posed by  appellant  went  to  the  petition  as 
a  whole,  and,  as  there  was  certainly  a  good 
cause  of  action  stated  in  the  first  paragraph, 
the  demurrer  was  properly  overruled.  It  Is 
shown  by  the  record  that  the  averments  of 
the  second  paragraph,  insufficient  though 
they  were,  were  specifically  denied  by  the 
answer,  and  upon  the  Issues  thus  formed  evi- 
dence was  introduced  by  the  parties  without 
objection  to  its  competency.  In  view  of  all 
which  it  is  now  too  late  to  raise  any  ques- 
tion in  this  court  as  to  the  insufficiency  of 
the  petition.  We  entirely  agree  with  the 
chancellor  and  his  commissioner  In  the  con- 
clusion that  the  counterclaim  of  the  appel- 
lant la  without  support  from  the  evidence. 
The  contention  of  appellant  that  appellee  en- 
tered into  an  arrangement  with  Green  to 
divert  to  blm  appellant's  trade  Is,  It  seems 
to  us,  based  upon  suspicion,  rather  than  fact 
and  the  slight  evidence  that  was  Introduced 
on  that  point  shows  nothing  more  than  one 
or  two  Incidental  manifestations  of  friend- 
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■hip  on  the  part  of  appellee  toward  Oreoi 

which  trere  not  InconslBtent  with  his  duty 
to  appellant,  and  resulted  In  no  Injury  to  Its 
business. 

Finding  no  cause  tor  disagreeing  with  th« 
conclusions  of  law  or  fact  reached  by  the 
chancellor  or  his  commlsslonef,  the  Judg- 
ment iB  hereby  affirmed. 


WILLIAMS  T.  WILLIAMS'  EX'B. 

(Oourt  of  Appeals  of  Kentucky.  Dec.  1,  1908.) 

"Not  to  be  officially  reported." 

On  petition  for  modlflcatlon.  Modified. 

For  former  opinion,  see  76  S.  W.  418. 

HOBSON,  J.  As  the  facts  In  regard  to 
sale  of  the  62-acre  tract  of  land  are  not 
clearly  shown  in  the  record  on  the  return  of 
the  case  to  the  circuit  court,  a  reasonable 
opportunity  will  be  given  the  parties  to  of- 
fer further  proof  on  this  matter,  and,  if  It 
ahall  appear  that  the  sale  and  conveyance 
of  this  land  was  made  more  than  IS  years 
before  the  filing  of  appellant's  answer  and 
cross-petition  herein,  the  Judgment  of  the 
circuit  court  as  to  the  said  62  acrea  will  not 
be  disturbed. 

The  c^lnlon  heretofore  delivered  la,  to  this 
extent,  modified. 

BOWMAN  et  aU  T.  MOBS. 
aOoart  «it  Appeals  of  Kentoeky.  Dee.  8, 1908.) 

APPHAL— RBCORD— BUBCTMENT. 
1.  On  appeal  from  a  Judgment  for  defendant 
In  an  action  of  ejectment  Is  which  none  of  the 
title  papers  iDtrodnced  oq  the  trial  are  copied  in 
the  record,  and  there  is  nothing  In  the  transcript 
to  diow  plaintifTs  title  to  the  property,  the  ve^ 
diet  tor  defendant  cannot  be  aisturbeo. 

Appeal  from  Circuit  Court,  Bdl  County. 

"Not  to  be  officially  reported." 

Action  by  W,  L.  Bowman  and  oth«v 
against  M.  J.  Moss.  From  a  judgment  f<M: 
defendant,  plaintiffs  appeal.  Affirmed. 

N.  J.  Weller,  fco-  appellant!.  Oook  &  Jones, 
fior  appellee. 

H0B80N,  J.  This  was  a  common-law 
action  of  ejectment,  brought  by  appellants 
against  appellee.  The  defendant  traversed 
the  allegations  of  the  petition  as  to  the  own- 
ership of  the  property,  and  In  the  second  par- 
agraph of  his  answer  alleged  that  be  was  the 
owner  of  it.  The  thing  In  controversy  was 
lot  4  in  block  10  of  the  Hull  and  Barclay 
Addition  to  Plneville.  The  Jury  found  for 
the  defendant,  and  the  plaintiffs  appeal 

None  of  the  title  papers  introduced  on  the 
trial  before  the  jury  are  copied  in  the  record. 
The  parol  testimony  beard  on  the  trial  and 
the  maps  Introduced  before  tiie  jury  are 
brought  up,  but  there  being  nothing  in  the 
tranwzipt  to  show  plaintlfltf  title  to  the  vop> 


ertr  tlie  verdict  cannot  be  disturbed.  It  ap- 
pears from  the  parol  evidence  that  the  dis- 
pute was  as  to  what  la  lot  4  tn  block  10  of 
hull's  Addition  to  Pinevllle,  and  arose  in 
this  way:  Both  the  plaintiffs  and  the  de- 
fendant claim  title  under  a  commi8sIon«r's 
sale,  at  wtilch  the  commissioner  held  in  his 
hand  a  printed  map,  and  sold  the  lots  as  in- 
dicated on  this  map,  pointing  them  out  on 
the  ground  as  the  sale  progressed.  Plain- 
tlffs  bought  lot  4  at  this  sale,  but  insist  that 
the  lot  they  bought  is  not  lot  4  on  the  printed 
map  used  by  the  commissioner  in  selliog  the 
property,  but  lot  4  on  the  recorded  map  of 
the  town.  The  recorded  map  of  the  town 
Is  lost,  and  only  a  tracing  of  it  was  intzx>- 
duced  in  evidence.  There  is  some  question 
made  as  to  the  correctness  of  this  tracing, 
but,  in  the  absence  of  the  record  of  the  case 
In  which  the  sal€  was  made  and  the  deed 
made  by  the  court  pursuant  to  the  commis- 
sioner's report,  we  must  presume  ihat  the 
verdict  of  the  Jury  is  correct  The  parol  evi- 
dence tends  to  show  that  the  lot  plaintiffs 
now  claim  Is  not  in  fact  the  lot  they  bought 
at  the  sale,  and  the  verdict  of  the  jury  seems 
to  be  in  accord  with  the  real  equity  of  the 
case. 

Judgment  affirmed. 


JONES  V.  COMER  et  al. 

(OoDFt  of  Appeals  of  Kentucky.   Dee.  t,  1908.) 

CONTRACT    TO    ROAR  MINOR— BRBACB  BT 
MINOn-DBPSNSS-flTATDTE  OF  FRAUDS. 

1.  Where  a  third  person  agrees  with  a  mother 
to  rear  her  minor  child  and  pay  him  a  gratuity 
on  Ills  arriving  at  adult  age,  the  fact  Uiat  the 
minrar  voluntarily  left  snch  person's  house  Is  a 
matter  of  defense  to  an  action  on  the  contract. 

2.  Where  a  third  person  agrees  orally  with  a 
mother  to  rear  her  minor  child,  onranant  to 
which  the  mother  snrrenders  the  child,  the  fact 
that  the  minor  leaves  snch  person's  house  be- 
cause drivMi  away  by  him,  and  ceases  to  ren- 
der services,  does  not  destroy  the  part  perform- 
ance by  the  mother  and  child,  relied  on  to  take 
the  contract  ont  of  the  statute  of  frauds. 

"Not  to  be  ^dally  reported." 
On  petition  for  rehearing.   Petition  over- 
ruled. 

For  ftn-mer  opinion,  see  76  S.  W.  392. 

O'REAR,  J.  If  appellant  voluntarily  left 
Comer's  bouse,  and  absented  himself  there- 
from permanently,  that  is  a  matter  of  de- 
fense. On  the  other  hand,  If,  as  is  alleged 
In  the  petition,  Comer  drove  appellant  away 
after  he  and  his  mother  had  performed  their 
part  of  the  contract  to  the  extent  as  alleged, 
these  facts  take  the  contract  out  of  the  oper- 
ation of  the  statute  of  frauds;  and  that  ap- 
pellant did  not  reside  In  and  render  service 
to  Comer's  family  thereafter  would  be  be- 
cause of  Comer's  fault  (If  the  itetltlon  is 
true),  which  Comer  and  his  estate  will  not 
be  permitted  to  take  advantase  oL 

Fetltloa  OTWruled. 
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DAVIBSS  GOUNTT  at  al.  r.  GOODWIN. 

(Court  of  Appeals  of  Eentncky.   Dec.  1,  1908.) 

PUBLIC  HIOHWATS  —  SUPERVISORS  —  COUNTY 
JUDGE  —  BLIOIBIUTT  TO  OFFICE  —  TAXPAT- 
KR'S  SUIT— RIGHT  TO  MAINTAIN. 

1.  Kj.  St.  18&9,  H  4306-133d.  relative  to 
roftds,  vest  the  control  of  roads  in  the  fiscal 
court.  The  general  scheme  there  inroTided  Is 
for  the  appointment  of  a  soperrisor,  whose  duty 
it  is  to  report  to  the  county  judge  under  whose 
Immediate  control  he  is  placed,  and  in  whose 
cooit  he  mast  execute  bond,  and  from  whose 
court  warrants  may  issue  for  Tiolatloos  of  da- 
tiee  by  the  snperrisor.  In  many  instances  the 
concurrent  action  of  the  county  judge  and  sn- 
perriaor  is  reonired,  and  in  case  of  a  racancy 
In  the  BuperTisor's  office  the  county  judge  may 
apitoint  some  one  to  fill  it  until  the  next  term 
of  the  fiscal  court.  Held,  that  it  was  contem- 
plated by  the  Btstote  that  the  county  judge 
and  anperrlsor  shoold  be  different  persons,  al- 
though, under  section  4315,  It  is  proTided  that 
the  fiscal  court,  instead  of  appointing  the  super- 
Tiaor,  may  authorize  the  county  judge  to  let  out 
the  working  of  roads,  the  other  duties  of  the  of- 
fice being  discharged  by  road  overseers,  in 
which  case,  however,  the  county  judge  acts  as 
jadge,  and  not  as  supervisor,  and  Is  entitled  to 
no  additional  compensation  for  his  services. 

2.  'Iba  fiscal  court  is  a  body  of  limited  au- 
thority, and  its  actdou  in  appointing  a  county 
jndge  as  supervisor  of  roads  is  void,  and  vestf 
in  toe  judge  no  right  to  the  office. 

S.  A  dtuen  and  taxpayer  of  a  county  suing 
for  himself  and  all  other  taxpayers  may,  as 
■ach,  m^ntain  an  action  to  prevent  the  pay- 
ment to  the  count7  judge  of  a  salary  as  super- 
Tteer  of  roa-is,  to  which  office  he  was  iUagaUy 
appdnted  bj  uie  fiscal  court 

AppeAl  from  Olrcuit  Oonrt  Daviess  Ooon- 
ty. 

•To  be  officially  reported." 

Action  by  William  Goodwin  against  Da- 
viess County  and  others.  From  a  judgment 
tor  plalDtlfl,  defendant  H.  M.  Haafclna  ap- 
peals. Affirmed. 

C.  EL  Walker  and  La  Yega  Olementa,  for 
appellant  W.  Scott  Morrison,  tor  appellees. 

HOBSON.  J.  Appellant,  H.  M.  Hasklns. 
was  elected  county  Judge  of  Daviess  county 
at  the  regolar  election  in  November,  1901, 
and  at  the  January  term,  1802,  of  the  fiscal 
court,  his  salary  was  fixed  at  $1,000  per  year. 
At  its  April  term,  1903,  the  fiscal  court  made 
an  order  appointing  him  also  county  super- 
Tisor  of  the  public  roads  and  bridges  of  Da- 
viess county,  and  fixed  his  salary  as  super- 
visor at  the  sum  of  $900  per  year.  Appellee, 
William  Goodwin,  a  citizen  and  taxpayer 
of  Daviess  county,  thereupon  filed  this  suit 
to  enjoin  the  treasurer  from  payit^  Hasklns 
the  $900  per  year  as  supervisor,  and,  the  cir- 
cuit court  having  granted  the  relief  prayed, 
the  county  judge  appeals. 

The  ground  of  the  Jndgment  of  the  circuit 
court  is  that  under  the  statute  the  county 
Judge  cannot  fill  the  office  of  road  supervlaor, 
and  that  the  fiscal  court  is  without  authority 
to  appoint  the  county  Judge  to  the  office.  It 
is  earnestly  Insisted  that  the  circuit  court 
erred.  By  8ectl(»i  4306,  Ky.  St  1899,  the 
public  roads  shall  be  maintained  either  by 


taxation  or  by  hands  allotted  to  work  there- 
on (or  both),  In  the  discretion  of  the  fiscal 
court  By  section  4S12,  in  counties  where 
the  roads  are  worked  by  taxation,  it  Is  the 
duty  of  the  overseer  to  report  promptly  to 
the  supervisor  all  obstructions  to  travel,  and 
to  report  to  the  county  Judge  all  fiailnres  of 
the  contractors  to  comply  with  their  con- 
tracts, and  all  vioiatlonB  or  neglect  of  duty 
ot  the  supervisor  with  regard  to  the  road. 
By  section  4313  the  supervisor  is  to  be  ap- 
pointed by  the  fiscal  court,  and  in  case  of  a 
vacancy  in  the  office  It  la  the  duty  of  the 
county  Judge  to  fill  It  till  the  next  regular 
term  of  the  fiscal  court.  By  section  4314  the 
supervlaor  must  execute  bond  at  the  next 
regular  term  of  the  county  court  after  his 
appointment,  with  sureties  to  be  approved  by 
it  By  section  4316  it  is  the  duty  of  the  su- 
pervisor to  report  in  writing  to  the  county 
Judge  all  failures  of  contractors  to  comply 
with  their  contracts.  With  tbe  consent  of 
the  county  Judge,  he  may  designate  certain 
roads  not  to  be  let  out,  bat  kept  in  repair 
by  special  contract  made  privately,  or  by 
hands  and  teams  hired  by  blm  or  by  delin- 
quent taxpayers,  or  by  persons  sentenced  to 
labor;  "provided,  however,  that  the  fiscal 
court  of  any  county  wherein  roads  are  work- 
ed by  taxation  may.  instead  of  appointing  a 
supervisor,  authorize  the  county  Judge  to  so 
let  out  the  working  of  the  roads  and  the 
building  or  repairing  of  bridges  and  to  take 
and  approve  the  bonds  hereinbefore  requir- 
ed. In  such  cases  the  other  power  herein 
conferred  and  the  duties  imposed  upon  the 
supervisor  shall  be  exercised  and  discharged 
by  the  road  overseers  in  their  respective  pre- 
cincts." By  section  4317,  for  any  violation 
of  duty  by  tbe  supervisor  a  warrant  in  tbe 
name  of  the  commonwealth  may  be  Issued 
by  and  returned  before  tbe  county  judge, 
and  It  is  the  duty  of  the  judge  to  Issue  the 
warrant  upon  his  own  knowledge  or  upon 
Information  of  another  upon  oath.  By  sec- 
tion 4318  the  supervisor  may,  on  the  or- 
der of  the  county  Judge  entered  of  record, 
hire  wagons,  scrapers,  and  teams,  and  pro- 
cure forage  for  them,  and  either  hire  or 
purchase  such  tools  and  implements  as  may 
be  necessary.  By  section  4335  penalties  are 
provided  for  injury  to  the  roads,  tools,  or  im- 
plements, and  It  is  the  duty  of  tbe  supervisor 
to  report  promptly  to  tbe  county  Judge  or 
some  justice  of  the  peace  all  violations  of  tbe 
act.  By  section  4338  no  money  shall  be  paid 
out,  "except  upon  the  order  of  the  supervisor 
Lspecifylng  what  for]  with  the  indorsement 
thereon  of  the  county  Judge  of  hia  approval 
or  when  no  supervisor,  upon  order  of  tbe 
overseer  or  commissioner  having  charge  so 
endorsed."  By  section  4339  tbe  supervisor, 
upon  tbe  order  of  the  county  Judge  entered 
on  the  order  book  of  his  court  may  let  out 
by  written  contract  the  grading  or  cutting 
down  of  bills  upon  the  public  road,  and  give 
an  order  for  the  money,  which  order  is  to  be 
indorsed  "Approved"  by  the  Jndge.  These- 
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proTlalons  do  not  contemplate  that  tbe  anper- 
Tiflor  and  the  iNranty  judge  may  b$  the  same 
person.  On  tbe  contrary,  they  contemplate 
that  the  county  Judge  la  to  hold  the  auperris- 
or  to  a  strict  responsibility,  and  that;  to  pro- 
tect the  interests  of  the  county,  there  must 
be  the  concurrent  Judgment  of  tMtta  the 
county  Judge  and  the  supervisor  in  important 
mattov.  It  la  true  that  under  section  4315 
tbe  fiscal  court.  Instead  of  appointing  a  su- 
perrisor,  may  authorise  the  county  Judge  to 
let  out  the  working  of  the  roads;  but  In  that 
event  he  acts  as  county  Judge,  and  not  as  su- 
pervisor, and  la  entitled  to  no  additional  com- 
pensation for  his  services,  the  other  duties 
imposed  upon  the  supervisor  being  in  that 
event  discharged  by  tbe  road  overseers  in 
their  respective  precincts.  If  the  county 
judge  may  act  as  supervisor,  the  purpose  of 
the  statute  In  providing  for  both  a  supervis- 
or and  a  county  Judge  to  protect  the  interests 
of  the  county,  would  be  entirely  defeated. 
The  fiscal  court  ia  a  body  of  limited  authori- 
ty. It  is  without  power  under  the  statute  to 
appoint  tbe  county  Judge  as  supervisor.  Its 
action  was  therefore  nugatory.  The  authori- 
ties relied  on  for  appellant  as  to  the  accept- 
ance of  an  Incompatible  office  have  no  appli- 
cation, as  tbe  <H'der  of  the  fiscal  court  ap- 
pointing the  county  Judge  as  supervisor  was 
void,  and  vested  In  him  no  right  to  the  of- 
fice. 

Tbe  appellee,  Goodwin,  is  a  citizen  and 
taxpayer  of  the  county  suing  for  himself 
and  all  other  taxpayers,  and  may  as  such 
maintain  the  action  to  prevent  a  misappro- 
priation of  the  county's  funds,  for,  if  tbe 
money  of  the  county  is  wrongfully  expended, 
taxes  must  be  levied  to  supply  Its  place  in 
tbe  treasury,  and  thus  an  additional  burden 
will  be  cast  on  tbe  taxpayer. 

Judgment  affirmed. 


COMMONWBAI/TH  v.  CHESAPBAKB  A  O. 
BT.  CO. 

(Court  of  Appeals  of  Kentucky.  Dec.  8,  1903.) 

TAXATION— CORPORATE  STOCK— SITOS  —  BBSI- 
DBNCB  OF  OWNER— RAILROADS— 
BAILEES  OF  STOCK. 

1.  A  railroad  corporation  is  not  a  bailee  In 

fiossession  of  its  camtal  stock,  within  the  mean- 
Dg  of  Ky.  St  1899,  i  4023,  providing  that  the 
bailee  in  possession  of  property  on  a  certain 
date  shall  be  liable  for  taxes  thereon:  and  an 
allegation,  in  proceedings  by  the  sherift  to  list 
such  propert7,  that  the  corporation  Is  such  a 
bailee.  Is  a  mere  conclusion  of  law, 

2.  Ky.  St.  1899,  {  4058,  requiring  the  taxpay- 
er to  list  In  his  schednle  the  amount  of  stock  in 
joint-stock  companies  or  assodations  of  the 
state  not  paid  in  by  the  company  or  association, 
showa  conclusively  that  stock  in  corporations  is 
to  be  listed  for  assessment  by  the  individual 
stockholder  in  the  county  in  whidi  he  gives  In 
his  assessment,  and  not  by  the  corporation. 

Appeal  from  Circnit  Oonr^  Oreennp  Ooon- 
ty. 

"To  be  officially  reported.** 
Actlcm  1^  the  commonwealth,  by  Samuel 
T.  Ball^,  sheriff  of  Greenup  county,  against 


tbe  Cheaapeake  &  Ohio  Railway  Company. 
From  a  Judgment  of  the  circuit  court,  on 
appeal  from  the  county  court,  for  defendant, 
plaintiff  appeals.  Affirmed. 

W.  T.  Oole  and  A.  E.  Cole  &  Son.  tor  ap- 
pellant W.  B.  Wadswortb  and  B.  I*  Worth- 
ingtw,  for  appellee. 

BABEES,  J.  Samuel  T.  Bailey,  the  sher- 
iff of  Greenup  coim^,  Ky.,  Instituted  this 
proceeding  in  the  county  court  of  Greenup, 
under  section  4241  of  the  Kentucky  Statutes 
of  1899,  authorizing  the  sheriff  to  list  omitted 
property.  The  proceeding  was  commenced) 
by  filing  In  the  Greenup  county  court  a  state- 
mmt,  in  the  form  of  a  petition,  which  sets 
forth  substantially  the  following:  That  the 
Chesapeake  &  OIUd  Railroad  Company  con- 
sists of  three  corporations:  First,  a  corpora- 
tion created  by  the  laws  of  the  state  of  Vir- 
ginia; second,  a  corporation  created  by  tbe 
laws  of  tbe  state  of  West  Virginia;  and, 
third,  a  corporation  created  and  existing  un- 
der, and  by  virtue  of  the  compliance  with, 
the  first  two  sections  (194  and  211)  ctf  the 
Kentucky  Constitution,  and  sections  671  and 
S41  of  the  Kentucky  Statutes  of  1899.  That 
these  corporatlonB  have  one  or  more  places 
of  business  in  Greenup  county,  with  an  au- 
thorized agent  or  agents  thereat,  upon  whom 
process  can  be  served;  and,  by  their  cam- 
pllance  with,  the  Constitution  and  statutes 
of  Kentucky,  they,  as  well  as  the  stockhold- 
ers, agreed  and  undertook  to  submit  to  tbe 
laws  of  this  commonwealth,  and  especially 
that  the  situs  of  the  stock  in  the  corpora- 
tions should  be  for  the  purpose  of  taxation 
wlttiln  tills  commonwealth.  That  these  threo 
corporations  Jointly  own  and  possess  and 
operate  a  line  of  railway  beginuliig  at  Cov- 
ington, and  running  along  the  Ohio  river, 
through  Greenup  county,  to  Ashland,  Ky.. 
and  tbrough  tbe  state  of  West  Virginia  to 
Newport  News,  In  the  state  of  Virginia.  That 
on  or  about  the  1st  of  January,  1899,  the 
Virginia  and  West  Virginia  corporations  en- 
tered into  a  written  contract  with  the  Mays- 
ville  &  Big  Sandy  Railroad  Company,  by 
which  they  leased  its  line  of  road,  extending 
from  Covington,  through  Greenup  county,  to 
Ashland,  Ky.,  for  a  term  of  99  years,  with 
the  right  of  perpetual  renewal.  That  neither 
of  these  corporations,  or  any  one  for  them, 
has  ever  listed  this  lease  for  taxation,  and 
it  has  been  entirely  omitted  by  the  assessor 
of  Greenup  county,  and  tbe  assessor  of  every 
other  county  In  this  state,  and  by  all  other 
officers  whose  duty  It  la  to  list  tbe  property 
or  assess  It,  including  tbe  Railroad  Commis- 
sion and  the  Board  of  Valuation  and  Assess- 
ment for  the  state.  That  neither  of  these 
corporations  has  ever  paid  any  taxes  to  the 
commonwealth  on  this  lease.  That  they  have, 

since  the  day  of  ,  1893,  and  prior 

thereto,  exercised  a  franchise  contlnnously 
within  this  commonwealth,  and  neither  of 
them  has  ever  reported  to  the  Railroad  Com- 
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minion,  or  the  Board  of  Valaatlon  and  Aa- 
sessment,  or  any  one  else,  the  value  of  this 
fnuicblse  or  franchises  for  taxation,  and  they 
hare  been  wholly  omitted  by  the  Board  of 
Valuation  and  Assessment,  the  Railroad  Com- 
mission, and  every  other  officer  whose  duty 
it  la  to  attend  to  these  matters.  Nor  has 
any  taxation  been  paid  to  the  conunonwealth 
by  any  of  the  corporations  on  their  fran- 
chises, although  these  franchises  are  of  the 
value  of  $20,000,000  in  the  open  market,  and 
the  lease  is  of  the  value  of  $15,000,000  In  the 
open  market  That  the  capital  stock  of  each 
corporation  has  been  at  all  times  of  the  value 
of  $62,525,000,  divided  into  shares  of  the  par 
value  of  $100  each,  and  that  this  stock  has 
always  been  worth  par  value  in  the  open 
market  That  this  stock  has  been  owned  and 
held  by  divers  and  sundry  persons,  whose 
names  appellant  has  not  been  able  to  ascer- 
tain, but  which  are  all  well  known  to  the 
appellee.  That,  by  reason  of  the  failure  of 
tbe  corporations  to  pay  taxes  on  their  cor^ 
porate  property,  the  stockholders  therein 
should  have  listed  tbelr  stock  for  assessment 
and  taxation,  but  they  have  wholly  failed 
and  refused  to  do  so,  and  the  stock  has  been 
wholly  omitted  by  the  assesaor  of  Greenup 
county,  the  Board  of  Valuation  and  Assess- 
ment the  Railroad  Commission,  and  every 
other  officer  in  this  state  whose  duty  It  Is 
to  cause  It  to  be  listed,  end  no  taxation  has 
ever  been  paid  thereon  to  the  commonwealth. 
That  the  capital  stock,  aurplos,  reserve  fund, 
franchises,  good  will,  and  business  oppor- 
tnniUes  and  possibilities  of  the  corporatlous 
which  represent  the  stock  belonging  to  the 
stockholders  have  at  all  times  been  In  the 
possession,  physical  control,  and  keeping  of 
the  corptHratlons,  as  bailees  of  the  stockhold- 
ers thereof,  and  that  therefore  the  different 
corporations  are  liable  to  the  commonwealth 
on  account  of  taxes  due  from  tbelr  stock- 
boldCTB  on  their  stock  for  the  years  from 
1892  to  1902,  Inclusive.  Wherefore  It  was 
prayed  that  the  defendant  corporations  be 
compelled  to  list  In  their  own  name,  as  bail- 
ees in  possession,  the  stock  of  their  stock- 
holders, and  that  It  be  aaaesHed  against  the 
corporatlonB,  as  bailees  in  possession,  for 
each  and  every  year,  beginning  with  1892, 
up  to  and  Including  tbe  year  1002.  A  de- 
murrer was  filed  by  appellee,  which  was  sus- 
tained by  the  Judge  of  the  county  court,  and 
the  petition  dismissed,  whereupon  appellant 
prayed  an  appeal  to  the  circuit  court,  where 
a  demurrer  was  again  filed  and  sustained, 
and  the  iwtltlon  dismissed,  from  which  judg- 
ment thla  appeal  Is  prosecuted. 

It  Is  the  theory  of  appellant  that  because 
tbe  corporatloas  have  failed  to  list  and  pay 
taxes  due  upon  the  COTporate  property,  there- 
fore all  of  the  Individual  stock  held  by  the 
stocfebfdders  In  the  corporations  becomes  at 
once  Hable  for  taxation  in  Greenup  county, 
Ky..  without  reference  to  the  residence  of 
the  owner.  This  theory  la  based  upon  sec- 


tions 4i020  and  4068  of  the  Kentucky  Statutes 
of  1S99,  which  are  as  follows: 

"8ec.4<^.  All  real  and  personal  estate 
within  this  state,  and  all  personal  estate  of 
persona  residing  in  this  state,  and  of  aU  cor- 
porations organized  under  the  laws  of  this 
state,  whethw  the  property  be  In  or  out  of 
this  state,  •  •  •  shall  be  subject  to  tax- 
ation, unless  the  same  be  exempt  from  taxa- 
tion by  the  Constitution,  and  shall  be  assess- 
ed at  Its  fair  valne  estimated  at  the  price  It 
would  bring  at  a  fair  voluntary  sale." 

"Sec.  4068.  The  Individual  stockholders  of 
the  corporation  which  are,  by  this  article,  re- 
quired to  report  and  pay  taxes  upon  Its  cor- 
porate franchises,  shall  not  be  required  to 
list  their  shares  in  such  companies,  so  long 
as  the  corporation  pays  the  taxes  on  the  cor- 
porate property  and  franchises,  as  herein 
provided." 

By  these  sections  it  Is  contended  that  the 
stock  of  the  Individual  stockholders,  upon  the 
failure  of  the  corporation  to  pay  Its  Just  tax- 
es, at  once  becomes  liable  to  taxation  in  any 
county  through  which  the  road  runs,  and  In 
which  It  has  an  agent  upon  whom  process 
can  be  served. 

Sections  4077  to  4086,  Inclusive,  of  the  Ken- 
tucky Statutes,  contain  an  elaborate  and 
thorough  system  for  the  assessment  and  col- 
lection of  taxes  from  a  large  class  of  the  im- 
portant corporations  of  the  state.  Including 
railroads,  boQi  foreign  and  domestic.  By 
this  system  the  Board  of  Valuation  and  As- 
sessment Is  established,  whose  duty  It  is,  up- 
on information  obtained  In  the  manner  there- 
in set  out,  to  assess  the  franchises  of  these 
corporatlonB,  and  to  certify  to  the  various 
counties,  muuiclpalities,  and  taxing  districts 
the  amounts  liable  to  them,  respectively,  fw 
local  taxation.  Conceding  It  to  be  true,  for 
the  purposes  of  this  case,  that  by  section 
4088  the  stock  of  the  individual  stockholders 
of  a  railroad  corporation  becomes  liable  to 
taxation  if  the  corporation  Itself  falls  to  pay 
the  taxes  on  Its  corporate  property  and  fran- 
chises, It  does  not  follow  that  this  stock  Is 
taxable  anywhere  else  than  the  residence  of 
the  owner.  Section  4(>52  Is  as  follows:  "All 
taxable  estate  shall  be  assessed  and  valued 
as  of  the  fifteenth  of  September  In  the  year 
listed,  and  the  person  owning  or  possessing 
the  same  on  that  day  shall  list  it  with  the 
assessor,  and  remain  bound  for  the  tax,  not- 
withstanding he  may  have  sold  or  parted 
with  the  same."  Section  4023:  "The  holder 
of  tbe  legal  title,  and  the  holder  of  tbe  equi- 
table title,  and  tbe  claimant  or  bailee  In  pos- 
session of  the  property,  on  the  fifteenth  of 
September  of  the  year  the  assessment  Is 
made,  shall  be  liaUe  for  taxes  thereon;  but 
as  between  themselves,  It  shall  be  the  duty 
of  the  holder  of  the  equitable  title  to  list  the 
property  and  pay  the  taxes  thereon,  whether 
tbe  property  be  In  possession  or  not  at  the 
time  of  the  pajTnent."  The  corporatlona  In 
question  are  not  the  bailees  in  possession  of 
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the  IndlTldiiftl  stodc,  wltbln  tbe  meaning  of 
tlie  KctloiM  of  tbe  statnte  above  quoted,  and 
tbe  aUegatlon  of  tbe  petltton  to  that  effect 
la  a  mere  condiuion  of  law.  On  this  nil^ect 
tbe  petition  atatee:  "PlalntUt  atatea  that  tin 
capital  8to4^  Boiplno,  reserre  fond,  fran- 
cblMB,  good  will,  and  bnainesB  opportunities 
and  posBlbllitlea  of  nld  corporations  which 
represent  tbe  stock  belonging  to  tbe  stock- 
holders of  said  corpoiatiMis  have  at  all  tlmaa 
herein  mmtioned  beat  In  tbe  possession, 
physical  control,  and  keeping  of  tbe  defend- 
ant corporations,  as  bailees  of  the  stock  of 
said  stockhoMers,  and  by  virtue  tbereof  said 
defendants  are  liable  to  tiilS  commonwealth 
on  acconnt  of  taxes  due  from  tbe  said  stock- 
holders in  aald  ctHporation  on  their  stock 
i^om  the  year  1882  up  to  and  including  the 
year  1902."  It  vriU  be  observed  that  the  al- 
legation is  tiiat  the  corporate  propoty  "has 
been  in  the  possession,  physical  control,  and 
keying  ot  the  defendant  corporations  as 
bailees  of  the  stock  of  said  stockbolderB." 
Undoubtedly  the  cwporate  property  has  be^ 
In  the  possession  and  control  of  the  corpora- 
tion, but  not  as  bailees  of  the  stockholders. 
Tbt  CMporate  property  belongs  to  the  cor^ 
poratlon,  and  Is,  ot  course,  rightfully  in  fhe 
possession  of  Its  owner.  Tbe  shares  of  sto^ 
belonging  to  tbe  Btockholdns  are  mere  eat- 
tfflcatea  showing  tbe  respective  interests  of 
tbe  various  holders  In  the  corporate  property; 
but  it  is  well  settled  that  the  capital  atock  of 
a  corporation,  and  the  shares  of  stock  held 
by  Uie  stockboldKS,  for  the  purpose  of  taxa- 
tion, may  be,  and  generally  are,  entirely  dis- 
tinct proper^.  Shares  of  stock  are  personal 
property  belonging  to  tbe  sbarebolder,  and, 
as  such,  tt  is  texabl^  If  taxed  at  all.  at  tiie 
residmce  of  ito  owner.  In  tbe  case  of  Wren 
V.  Boske,  SherifT,  72  S.  W.  279,  on  tbe  subject 
<a  the  situs  of  personal  praptxty  for  taxation, 
this  court  said:  "We  are  referred  to  a  num- 
ber of  dedsioDB  holding  that  personal  prop- 
erty of  nonresidents  of  the  state,  which  has 
obtained  a  situs  in  the  state,  may,  it  the  Leg- 
islature so  provides,  be  taxed  in  that  state, 
and  the  same  rule  no  doubt  would  apply  be- 
tween the  different  counties  of  tbe  same 
state  if  the  Legislature  so  provided.  But  tbe 
question  &tter  all  Is  one  of  Legislative  In- 
tent By  our  statute  land  shall  be  listed  In 
the  county  in  which  It  Is  located.  Ky.  SL,  | 
4025.  The  assessor  calls  on  tbe  taxpayers, 
and  takes  tbelr  lists.  Ey.  St,  {  4044.  Per- 
sonal property  of  every  kind  must  be  stated 
and  valued  separately  from  real  estate.  Sec- 
tion 40G0.  All  taxable  estate  shall  be  as- 
sessed as  of  September  ISth,  and  tbe  person 
owning  or  possessing  tt  on  that  day  shall  list 
It  with  the  assessor.  Section  4052.  The  as- 
sessor, before  returning  any  one  as  delin- 
quent must  apply  at  bis  residence.  Section 
4065.  Tbere  is  no  provision  in  tbe  statute 
anywhere  for  the  assessment  of  personal 
property  in  the  county  In  which  it  Is  situated, 
altboni^  thoe  are  socb  provisions  as  to  tbe 


assessment  of  land;  and,  taking  the  vriwle 
statnte  together,  we  think  it  reasonably  clear 
that  tbe  Legislature  contemplated  that  pei^ 
sonal  ptoperty  was  to  be  given  in  the  tax* 
payws  in  tbe  county  ot  tbeir  residence.  In 
Jones  V.  Commonwealth,  fiS  Ey.  2,  this  court 
said:  *By  the  general  law,  the  owners  of 
property  sul^ect  to  taxation  are  called  on  and 
give  in  their  lists  in  the  county  in  which  th^ 
reside,  though  the  property  may  be  In  other 
counties.'  Again,  In  Gatea  ▼.  Barrett;  79  Ky. 
296,  the  court  said:  *Ia  general,  movable 
property  Is  to  be  assessed  for  taxation  at  tbe 
place  of  the  ovm^s  residence.'  Alao  Boske, 
Bherift,  v.  Secnrily  Tmst  &  Safety  Vault  Oo. 
<Ey.)  [56  8.  W.  5^];  Covington  v.  Wayne 
(Ey.)  [58  8.  W.  776]."  In  the  case  of  Lang- 
don-Creasy  Go.  t.  Trustees  of  Owenton  Com- 
mon School  District  (ophilon  filed  Oct  28^ 
1908)  76  S.  W.  SSI.  It  was  held  that  tbe  per- 
sonal property  of  a  corporation  wtaidi  bad 
branch  honsea  In  several  counties  of  the  com- 
monwealth vras  taxable,  not  where  the 
branch  business  was  carried  on,  but  in  the 
county  where  the  corporation  had  ito  resi- 
dence and  inrlndpal  place  of  business;  in 
other  words,  tbat  the  altus  of  tiie  personal 
property  fbr  taxation  vraa  tbe  residence  ot 
Ibe  ovniet.  All  doubt  on  the  question  In- 
volved in  Ibis  action  seems  to  be  set  at  rest 
by  tbe  fact  that  the  schedule  required  by  sec- 
tion 4068  to  be  furnished  the  taxpayer  for 
tbe  purpose  of  listing  his  property  provides 
for  tbe  listing  of  stock  In  corporationB  which 
have  not  paid  tbe  taxes  due  by  them.  Iton 
10  of  tbe  schedule  la  as  follovra:  "Amount  ot 
atodc  In  Jtrfnt  stock  companies  or  aasocla- 
tions  of  this  state  not  paid  on  by  tbe  com- 
pany or  association."  This  shows,  ooncln- 
sively,  that  the  stock  In  tbe  corporation  la  to 
be  listed  for  assessment  by  tbe  individual 
stockholder  in  the  connty  where  he  gives  In 
his  assessment  The  statute  authorising  tbe 
assessmrat  and  taxaticm  of  personal  pn^rty 
In  the  bands  of  the  bailee  In  poesession  refers 
to  personal  property  held  by  one  person  for 
tbe  use  of  another.  This  is  not  true  In  tbe 
case  at  bar.  The  shares  of  stocli  are  in  tbe 
possession  snd  under  the  control  of  tbe  in- 
dividual 8tDCkhold««,  and  not  in  the  bands 
of  the  corporation,  at  all.  The  stock  sought 
to  be  taxed  in  this  case  In  Greenup  county  la 
perhaps  scattered  throughout  the  commercial 
centers  of  tbe  world.  It  is  being  bought  and 
sold  day  by  day  on  tbe  stock  ^changes  of 
New  York,  London,  Paris,  Berlin,  and  other 
cities.  It  is  constentiy  changing  bands,  anA 
cannot  tiierefore,  be  Mmsidered,  in  any  sense, 
in  tbe  possession  of  tbe  corporation.  It 
would  be  a  strange  rule  of  fiscal  law  which 
would  authorize  the  taxation  of  (62,626,000 
of  stock  in  this  large  corporation  in  Greenup 
county,  when  It  does  not  sppear  that  one 
share  of  it  Is  owned  by  a  reaident  of  that 
county.  As  said  In  the  case  of  City  at  Louis- 
ville V.  Sherley.  80  Ey.  71:  "The  proper 
place  to  Uat  personal  property  in  this  statsv 
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or,  rather,  Its  ralne  under  tbe  eqaallzatlon 
law.  Is  In  the  connty  where  the  owner  llTeB." 

As  this  was  the  conclusion  reached  by  the 
trial  Jud^,  tbe  Judgment  is  afflrmeOb 


CHB8APBAEB  ft  O.  RT.  OO.  t.  BOARD. 

(Court  of  Appeals  of  Kentucky.   Dec.  2,  1908.) 

HASTBR  AND  SERVANT— INJURIES— NBQU- 
OBNCB  OF  FOREMAN-INSTRUCTIONS— 
QROSS  NEOIJGBNGBu 

1.  While  a  serruDt  was  at  work  Id  a  trench, 
the  foremRD  of  the  gan^,  knowing  of  his  pres- 
ence there,  ordered  another  worunan  to  let  a 
large  timber  Into  the  trench,  wbereapon  he 
dropped  it  in,  cansing  an  Injury  to  the  servant  in 
the  trench.  It  was  shown  that  it  required  at 
least  two  men  to  properly  handle  the  timber. 
Held,  that'the  foreman  was  neggllKent. 

2.  Where  gross  negligence  is  an  element  of  a 
suit,  an  instruction  tnat  gross  negligence  Is  the 
failure  to  take  such  care  as  a  person  of  com- 
mon sttue  and  reasonable  skill  Id  like  basiness, 
bot  of  careless  habits,  would  observe  in  avoid- 
ing injury  to  bis  own  parson  or  life  under  dr- 
enmstances  of  eQual  danger,  mis  not  erroneous. 

Appeal  from  Circuit  Court,  Mason  County. 

"Not  to  be  officially  reported." 

Action  by  Ben  W.  Board  against  the  Ches- 
apeake ft  Ohio  Railway  Company.  From  a 
Jadgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

W.  H.  Wadswortb  and  BL  L.  Wortblngton, 
for  appellant   A.  D.  Cole,  for  appellee. 

O'REAR,  J.  Appellee,  a  member  of  a  crew 
of  workmen  on  appellant's  railroad  track, 
was  Injured  while  at  his  work.  It  was  bis 
duty  to  clear  the  dirt  away  from  the  bottom 
of  a  i>artly  filled  trench  some  four  or  flve  feet 
deep,  and  beneath  tbe  railroad  track.  Tbe 
object  of  the  excavation  was  to  admit  a  post 
as  a  support  to  tbe  track.  The  post  was  of 
pine,  about  12  inches  square  and  3  feet  long. 
It  weighed  probably  100  pounds.  While  ap- 
pellee was  stooping  over  bis  work,  the  fore- 
man of  the  gang,  one  Bulllo,  who  knew  of  tbe 
presence  of  appellee  and  was  directing  the 
wwk,  ordered  another  workman  to  let  the 
timber  down  Into  the  hole.  Tbe  workman 
dropped  It  Into  the  hole,  whereby  appellee 
was  Injured.  Appellant  claims  that  the  neg- 
ligent act  of  dropping  the  timber  was  that  of 
appellee's  fellow  workman.  Bven  If  this  be 
true,  tbe  actionable  negligence  ot  the  fore- 
man, which,  Id  our  opinion,  makes  tbe  com- 
pany liable  for  this  injury,  was  twofold: 
First,  in  not  giving  appellee  timely  warning 
that  the  timber  was  to  be  let  down  into  the 
bole  where  he  was  at  work;  and.  second.  In 
not  iwoTlding  adequate  force  to  handle  the 
timber  with  due  care  to  the  safety  of  the 
workman  below.  It  having  been  shown  that 
It  required  at  least  two  men  to  properly 
handle  the  piece  of  timber  at  that  Juncture. 

In  defining  gross  negligence,  the  court  In- 
structed the  jury  that  "gross  negligence  Is 
the  failure  to  take  such  care  as  a  person  of 
common  sense  and  reasonable  skill  in  like 
business,  but  of  careless  habits,  would  ob- 
^erre  in  avoiding  Injury  to  his  own  perstm 


t  or  life  under  circumstances  of  equal  or  sim- 
ilar danger  to  the  plaintiff  on  the  occasion 
under  consideration."   While  it  Is  admitted 
by  appellant  that  this  Instruction  conforms 
strictly  to  tbe  definition  given  by  this  court 
j  In  the  McCoy  Case,  81  Ky.  40S,  it  is  urged 
i  that  appellee  was  not  engaged  In  that  class 
of  work  which  was  subject  to  such  extraor- 
\  dlnary  hazard  as  to  Justify  It   It  is  insisted 
!  Instead  that  tbe  definition,  to  -wit,  "gross 
I  negligence  is  the  want  of  slight  care"  (1 
:  Shearman  ft  Bedfield  Neg.  [5th  Ed.]  1  4»). 
1  should  have  been  used.    It  may  be  doubted 
I  If  tbere  Is  an  appreciable  practical  differ^ 
I  ence  between  tbe  two.    And  whatever  tbe 
I  hazard  of  the  particular  employment  may  be, 
I  whether  upon  a  railroad  or  elsewhere,  the 
'  degree  of  care  is  required  to  correspond  with 
'  the  danger  of  the  dtuatlon.    The  definition 
:  given  by  tbe  court,  or  its  equivalent,  should 
:  be  applied  in  all  cases  where  gross  negli- 
:  gence  Is  an  element  of  tbe  suit   Under  It 
I  the  Jury  will  find  whether  the  proper  d^ree 
!  of  care  necessitated  by  the  particular  dr- 
I  cumstances  of  the  case  has  been  shown. 
I     The  verdict  of  $4R0  for  a  very  painful  In- 
I  Jury  to  the  leg,  disabling  tbe  man  totally  or 
partially  for  several  months,  Is  not  axces- 
I  slve 

Judgment  afflruwd. 


R0BBRT60N  v.  DAVIESS  GRAVBIL  BOAD 

CO. 

(Conrt  of  Appeals  of  Kentucky.   Dec.  2,  1903.) 

:  WATERS  AND  WATER  COURSES-eVRFACS  WA- 
TBR8-RI0HTS  OF  DOIUNANT  OWNBRS-^- 
QUI8ITI0N  OF  BASBHBNT-BZTENT. 

j     1.  The  right  of  the  owner  of  property  natural- 

K draining  on  a  road  to  have  tne  surface  water 
>w  over  the  road  extends  no  forther  than  to 
!  burden  the  road  with  tbe  natural  flow  of  sur- 
face water,  and  does  not  entitle  such  owner 
to  collect  the  water  from  his  and  other  lands 
into  a  ditch,  and  discbarge  it  on  the  road  at  a 
certain  point,  and  compel  the  proprietor  of  the 
road  to  there  receive  it  and  provide  for  Its  dis- 
posal. 

2.  In  an  action  against  the  proprietor  of  a 
road  for  allowing  a  ditch  which  had  carried  off 
i  surface  water  from  plaintiff's  ditch  to  become 
■  filled  up,  a  complaint  stating  that  tbe  county, 
prior  to  defeadant'a  acquisition  of  the  road, 
I  bad  kept  the  ditch  clean,  but  which  did  not 
'  state  that  it  had  continued  sach  custom  for  a 
Buffldent  length  of  time  to  constitute  an  ease- 
ment, nor  that  defendant  or  the  county  had  for 
any  length  of  time   suffered  the  water  from 
plaintiff^  ditch  to  run  over  the  road,  shows  an 
easement,  if  at  all,  merely  to  use  the  ditch 
alongside  defendant  s  road  to  receive  the  wa- 
ter trom  plaintiffs  ditch,  and  not  an  easement 
to  have  the  ditch  kept  open  by  defendant. 

Appeal  from  Circuit  Court;  Daviess  Coun- 
ty. 

"To  be  (^cially  reported." 

Action  by  Sarah  M.  Robertson  against  the 
Daviess  Gravel  Road  Company.  From  a 
judgment  for  defendant  plaintiff  appeals.  ' 

AlUrmed. 

E/U  H.  Brown,  for  ai^llant  Sweeney, 
Bails  ft  Sweeney,  for  amwHee 
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O'RBJAB,  X  Appellant  !■  the  owner  of  a 
tract  of  land  lying  adjacent  to  appellee'a 
sraval  nad  near  Oweuaboro.  Tbe  land  In 
tbat  immediate  nelgbborbood  la  low,  and 
nearly  level,  but  it  lays  ao  that  its  surface 
drainage  Is  naturally  toward  the  grarel  loadh 
More  tban  15  years  before  this  suit  ber  land 
and  other  lands  lying  back  of  it  were  drained 
by  a  ditch  through  her  land,  which  emptied 
into  anothtf  ditch  running  alongside  the 
road.  She  alleges  that*  before  apptilee  ac- 
quired the  road,  and  while  it  was  operated 
as  a  public  highway  by  Daviess  comity,  tbe 
county  kept  tbe  latter  ditch  open  ao  aa  to  ac- 
commodate the  water  drawn  off  by  her  ditch. 
Her  complaint  then  continues:  "I^alntUT 
states  that  defendant  has  reconstructed  said 
road  in  fnxit  of  ber  land,  and  baa  raised  the 
roadbed  to  a  higher  grade  than  the  grade 
which  was  maintained  and  existed  while  the 
same  was  in  control  of  Daviess  county  aa  a 
public  road,  so  as  to  render  it  impossible  for 
the  water  falling  on  her  and  tbe  Hathaway 
lands  and  flowing  Into  her  ditch  above  men- 
tioned to  drain  over  said  road  as  reconstruct- 
ed by  defendant,  and  so  as  to  cut  otF  all  es- 
cape for  tbe  water  thus  accumulating  in  her 
said  ditch,  except  as  the  defendant  might 
hare  opened  and  kept  open  at  all  times  a 
snfiiclent  ditch  running  parallel  with  its  said 
reconstructed  road  of  sufficient  width  and 
depth  to  have  carried  off  said  water.  Tbla 
the  defendant  could  have  done.  •  •  * 
That  within  tbe  last  five  years  tbe  defendant 
has  failed  and  refused  to  construct,  keep,  or 
maintain  along  or  across  its  said  road  in 
front  of  her  land  any  drainage  sufSdent  to 
carry  off  and  discharge  tbe  accumulations 
of  water  in  her  ditch  above  mentioned,  which 
flows  to  and  against  defendant's  said  road, 
but.  Instead  of  doing  this,  as  It  was  Its  duty 
to  do.  it  wrongfully,  unlawfully,  and  against 
plaintiff's  protest  suffered  and  permitted  such 
inadequate  drainage  as  exists  along  Its  road- 
way to  become  filled  up  and  so  obstructed 
as  to  cause  the  water  flowing  in  time  of 
rains  from  her  own  and  said  Hathaway  land 
to  overflow  her  ditcb  above  mentioned,  and 
to  back  up  so  as  to  ov»flow  her  house,  yard," 
ete.  A  demurrer  was  sustained  to  appel- 
lant's petition,  and  it  was  dismissed. 

Although  appellant  was  entitled  to  have 
the  natural  drainage  of  the  surface  watw 
from  her  land  and  the  lands  lying  back  of 
and  above  It  to  flow  off  and  over  appellee's 
land,  as  was  held  by  this  court  In  Stith  v.  L. 
&  N.  R.  R.  Co.,  109  Ky.  174,  58  S.  W.  600, 
this  right  did  not  extend  further  than  to 
burden  the  lower  estate  with  the  surface 
water  of  the  upper  as  nature  had  done  it. 
Appellanfa  contention  Is  that  she  has  the 
right  to  collect  not  only  tbe  surface  water 
from  her  own  land,  but  that  from  adjacent 
land  which  would  otba-wlse  flow  over  hers, 
into  an  artificial  channel,  and  then  to  thereby 
carry  it  In  Its  accumulated  quantity  and  ac- 
celerated force  and  cast  it  all  upon  tbe  lower 
land  of  appellee  at  one  point,  requiring  aih 


pellee  to  there  receive  it,  and  to  provide  for 
Its  subsequent  ffisposal  so  tbat  It  would  not 
damage  ber  property.  "Eba  only  antiborlty 
cited  in  support  of  tbe  pnqmsltton  ia  Stith*» 
Case,  supra,  wbidi  does  not  at  all  irarnuit 
tiie  dednctlon.  This  case  Is  mucb  nearer  like 
Grinstead  v.  Sanders  (Ky.)  56  B.  W.  665, 
where  tbe  rlgbt  was  denied.  But  appdUant 
claims  that  she  bad  so  maintained  and  used 
her  ditch  for  16  years,  and  tbat  by  snob  user 
she  had  acquired  tbe  right  to  so  gather  and 
precipitate  all  the  surface  water  from  ber 
land  at  tbe  pcdnt  named,  niongb  this  be  so, 
it  does  not  follow  tbat  tbe  owner  of  tbe  lower 
estate  was  bound  to  keep  opea  a  ditcb  to  re- 
ceire  tbe  water,  even  If  be  had  done  so  for  a 
period.  Tbe  gravamen  of  tbe  complaint  is 
not  that  appellee  has  raised  Ite  nMidbed,  but 
tbat  it  has  suffered  a  ditch  alongside  its  road 
to  fill  up  80  tbat  it  will  not  accommodate  tlie 
flow  from  appellant's  dltdi  In  rainy  seasons. 
Altboui^  it  is  alleged  tbat  tbe  county,  prior 
to  appellee's  acquisition  of  tbe  road,  did  keep 
the  ditch  clean,  it  is  not  charged  that  this 
was  done  for  such  lengtb  of  time  aa  would 
constitute  an  easement  in  favor  of  appellant^a 
estate.  Nor  is  It  charged  tbat  appellee  or 
the  county  had'  suffn^d  the  water  from  ap- 
pellant's ditch  to  run  over  flie  road  tor  any 
length  of  time.  If  any  easement  whatever 
has  been  acquired  by  appellant  over  appel- 
lee's property  undw  the  facts  stated  in  ber 
petition,  it  is  merely  to  use  the  ditch  aloi^- 
slde  Its  road  to  receive  tbe  water  from  her 
diteh.  If  one  acquires  the  right  to  use  a 
passway  over  another's  land,  the  owner  of 
this  Ti^t  must  repair  tbe  way,  In  tbe  ab- 
sence of  contract  to  the  contrary.  That 
which  tbe  owner  of  the  dominant  estate  ac- 
quires Is  tbe  right  to  use  the  smrlent  esteto 
for  a  designated  purpose  appurtenant  to  the 
dominant  The  owner  of  tbe  servient  estate 
cannot  Interfere  with  the  enjoymoit  of  the 
right  But  this  right  appllea  only  to  tbe 
realty,  and  not  to  the  personal  service  of  the 
owner  of  the  servient  estate.  If  appellant 
has  acquired  the  right  by  prescr^tlon  to  use 
the  ditch  alongside  appellee's  road,  to  that 
extent,  and  as  an  appurtmant  to  her  land.  It 
Is  her  ditcb,  and  she  may  clean  It  when  nec- 
essary for  ita  proper  enjoyment  It  is  not 
claimed  that  she  has  been  dffliled  this  right. 
WherefOTc  the  Judgment  must  be  affirmed. 


BROOKS  V.  PAINB. 
(Court  of  Appeals  of  Kentucky.  Dee.  8,  1908.) 

BANKRUPTCT  —  DISCHARGB  —  SUBSEQUENT 
PROMISE  TO  PAT  —  EFFECT  OP  PROMISE  — 
CONDITIONAL  PROMlSE-i-BVIDBNCB  —  SUFTl- 
CIBNCY. 

1.  The  fact  that  one  diBcharged  In  bankruptcy 
has  made  conditional  promises  to  pay  a  debt 
included  In  the  discharge,  or  merely  expressed 
an  intention  to  pay,  cannot  prevent  a  recov- 
ery on  a  clear  and  unequivocal  promise  to  pay. 

2.  In  an  action  against  one  who  had  been  dis- 
charged in  bankruptcT  to  recover  a  claim  which 
had  been  Included  In  the  discharge,  plaintiff 
and  another  testified  that  defendant  promised 
to  pay  the  debt,  which  be  denied;  but  another 
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wnon  teetlfled  that  defendant  told  him  that 
he  intoided  to  paj.  aaul  that  he  had  ^omlaed 
so  to  do.  0«ld  to  uiow  an  nnconditiouat  prom- 
ise to  pa7  the  debt. 

Appeal  from  Olrcnlt  Court,  Jefferwm  Ooon- 
tjf  Cbancery  DItIsIoil. 

*7(ot  to  be  aQldally  r^rted." 

Action  hj  Dan  Brooks  against  B*.  Q.  Paine. 
From  a  Judgm^it  In  favor  of  defendant,  plain- 
tiff appeals.  ReverBed. 

O'Neal  &  O'Neal,  for  appelant  Samuel 
Avrttt,  (br'appdlee. 

PAYNTEIR,  J.  The  appellee,  whUe  indebt- 
ed to  the  appellant  in  a  sum  greater  than 
$3,000,  obtained  a  discharge  In  bankruptcy. 
Claiming  that  appellee  had  subsequent  to  hla 
discharge  In  bankruptcy  promised  to  pay  the 
debt,  this  action  was  brought  by  appellant 
on  the  promise.  Under  the  adjudications  of 
this  court,  such  an  action  can  be  maintained 
on  a  promise  made  under  such  drcumstancea. 
The  question  here  is.  was  the  promise  madef 
The  appellant.  Brooks,  testified  that  appellee 
bad  repeatedly  made  tiie  promise.  In  detail- 
ing what  appellee  said  on  some  occasions,  it 
is  evident  that  there  were  conditions  In  the 
promises,  and  on  such  promises  no  action 
could  be  maintained,  unless  the  plaintiff 
pleaded  and  proved  the  occurrence  of  the  con- 
ditions. The  mere  expression  of  an  intention 
to  pay  is  not  sufficient  to  enable  the  debtor 
to  maintain  the  action,  as  the  promise  to  pay 
mast  be  clear,  distinct,  and  unequivocal. 
The  fact  that  the  bankrupt  made  promises 
with  conditions  attacbed,  or  merely  expressed 
an  Intention  to  pay,  would  not  operate  to 
prevent  a  recovery  on  a  clear,  distinct,  and 
nnequlvocal  promise  to  jiay  tiie  debt.  We 
ftr«  of  the  opinion  that  such  a  promise  was 
made.  The  api>ellant  and  Joseph  J.  Brooks 
testlfled  that  on  one  occasion  the  appellee 
promised  to  pay  the  debt  Paine  testified 
tiut  he  had  never,  since  receiving  his  dls- 
cliarge  la  bankruptcy,  promised  the  appellant, 
conditionally  or  otherwise,  to  pay  the  debt 
W.  P.  Adams  testified  that  appellee  told  him 
he  intended  to  pay  Brooks  bis  debt  and  that 
he  had  promised  to  pay  It  The  testimony  of 
Adams  tends  to  contradict  Palne's  statement 
tliat  be  liad  not  made  any  promise  to  pay  the 
debt  We  are  forced  to  the  conclusion  that 
appellee  promised  unconditionally  to  pay  the 
a]n>ellant's  debt 

The  Judgment  is  reversed  tor  proceedings 
enialsteat  with  this  opinion. 


MURPHT  V.  METZ  et  al. 

(Court  of  Appeals  of  jKentncky.   Dec.  S,  1903.) 

CUOVD  ON  .TITLB-CONTBTANOBB— RIGHT  TO 
BOMOVAL. 

1.  Subsequent  to  the  conveyance  of  a  parcel 
wrt  land  to  plaintiffs  as  school  trnstees,  for  school 
pnrposea,  the  grantor  conveyed  to  defendant  a 
tract  inclnding  the  parcel  previoaBly  conveyed 
to  plaintilb ;  and  thereafter  defendant  gave 
plaintiffs,  who  wwe  not  aware  of  their  rlKhts, 
a  deed  of  the  parcel  previously  conveyed  to 
them,  whkh  red  ted  that.  In  consideration  of 
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the  conveyance,  plaintiffs  agreed  to  keep  the 
property  fenced  in  on  all  stdes,  and  that.  If  at 
any  time  the  property  should  be  abandoned  or 
cease  to  be  osed  for  school  purposes,  title  and 
possession  should  revert  to  defendant  H^d, 
that  such  conveyance  was  a  cloud  on  the  title 
of  plaiDtlffs,  and  thvr  were  entitled  to  have  It 
removed. 

Appeal  from  Circuit  Gonrt,  Jeffoaoa  Ooun- 
ty  Chanc»y  Division. 

"Not  to  be  officially  reported." 

Suit  by  Phillip  Metx  and  others,  as  trustees 
of  School  District  No.  21,  Jefferson  county, 
Ey..  against  8.  A.  Mur^y.  From  a  decree 
in  favdr  of  complainants,  defendant  appeals. 
Affirmed. 

.D.  R.  Castleman.  Pryor  ft  Saplnsky,  and 
Wm.  8.  Pryor.  for  sppellant  Lane  ft  Har^ 
rlson,  for  appellees. 

PAYNTBB,  J.  This  action  was  brought  by 
the  appellees,  as  trustees  of  School  District 
No.  21  of  Jefferson  county,  Ey.,  to  remove  a 
cloud  from  the  title  ef  about  2  acres  of  land, 
upon  which  a  scboolhonse  Is  situated,  and 
which  is  In  the  possession  of  appellees.  On 
tt>e  29th  day  of  August  1850,  James  Stlnson, 
the  owner,  conveyed  the  land  to  Benjamin 
Williams,  Preston  Zenor,  and  David  Arnold, 
as  trustees  of  the  school.  The  2  acres  seem 
to  have  been  a  part  of  a  farm  of  about  120 
acres.  After  Stlnson  conveyed  the  property 
to  the  scho<^  trustees,  he  conveyed  the  farm, 
and  did  not  except  from  the  deed  tbe  2  acres. 
The  farm,  by  subsequent  deeds,  was  convey- 
ed to  others,  and  in  none  of  which  were  tbe 
two  acres  excepted.  Finally  It  was  conveyed 
to  the  appellant  by  the  same  character  of 
deed.  In  1901  the  question  arose  as  to  wheth- 
er the  school  trustees  had  the  title  to  the 
property.  After  some  consultation  the  appel- 
lant uecuted  and  delivered  to  tbe  trustees 
of  the  district  a  deed  for  the  lot  which  was 
placed  npon  record.  There  was  a  recitation 
In  the  deed  as  follows:  "The  parties  of  tbe 
second  part  agreeing,  and  it  Is  hereby  made 
a  condition  of  this  conveyance.  In  eon^dera- 
Uon  of  these  presents  to  keep  tbe  said  prop- 
erty aforesaid  fenced  in  on  all  sides.  It  is 
made  a  further  condition  herein  that  at  any 
time  the  property  conveyed  herein  shall  be 
abandoned  or  cease  to  be  used  for  school 
purposes,  both  tbe  titie  and  possession  shall 
revert  to  the  first  party  hereof."  The  trus- 
tees, not  being  aware  of  the  rights  of  the 
district  when  this  deed  was  made,  but  sub- 
sequently being  advised  that  they  had  tltie 
to  the  property  by  virtue  of  the  Stlnson  deed. 
Instituted  ttilB  action  to  remove  the  cloud 
cast  upon  the  title  by  the  deed  made  by  the 
appellant  There  was  nothing  In  the  Stlnson 
deed  which  Imposed  the  burden  upon  the  trus- 
tees to  fence  the  property,  nor  did  the  Stlnson 
deed  provide  that  the  property  should  revert 
to  him.  If  the  appellant  had  any  interest  In 
the  property,  it  was  no  greater  than  that 
which  remained  in  Stinson  after  his  deed  to 
the  trustees.  It  anj  right  remained  in  Um, 
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and  wu  vested  In  the  appellant  she  did  not 
attempt  to  convey  such  right  to  the  trustees 
of  the  district  Instead  of  her  deed  vesting 
the  district  with  any  rights,  the  pnzpoM  of 
it  nems  to  have  been,  and  the  ^ect  at  It 
was,  to  restrict  or  Umlt  Ihelr  rlghti  In  the 
property.  Its  terms  were  prejudicial  to  th^ 
rights,  and  cast  a  idoud  upon  tbelr  title  to 
the  property,  and  the  court  prop^ly  adjudg- 
ed that  it  should  be  removed.  If  the  prop- 
ertr  la  ever  abandoned  for  school  purposes, 
the  question  can  then  be  determined  whether 
the  Stinson  deed  vested  the  tmstees  of  the 
school  with  the  fee-simple  title  to  th4  pn^ 
erty. 

The  Judgment  is  affirmed. 


HAK0IN  ft  BIBHM  t.  0HS!NAT7I/r. 

(Oourt  of  Appeals  of  Kentucky.   Dec.  1,  1908.) 

AOBNCT— DXISTBHCB   OF  RELATION— PRINCI- 
PAL AND  SCRHrrr-^TtAUD-NOnCB. 

1.  An  agent,  having  wronglolly  used  money 
belonging  to  nis  principal,  agreed  to  give  &«• 
cnrity  therefor;  and  a  fnedd  of  the  agent  agreed 
to  send  the  principal  the  agent's  note  when 
the  tatter  got  a  Buret?  thereon,  and  to  voach  for 
the  genuineness  of  ft.  The  agent  procured  a 
surety,  representing  to  him  in  tne  friend's  pres- 
ence that  the  note  was  given  for  the  price  of 
goods  wliich  were  still  in  his  hands,  and  which 
he  could  sell,  and  pay  the  noteii;  and  it  was 
agreed  that  the  proceeds  of  the  sale  should  be 
tnmed  over  to  the  friend,  to  be  sent  to  the 
principal.  These  representations  were  false,  to 
the  friend's  knowledge.  that  the  friend 

was  not  the  agent  of  the  principal,  so  as  to 
charge  the  principal  with  knowledge  that  the 
BOrety's  signature  was  obtained  by  fraud. 

Appeal  from  Olrcnlt  Court  Madison  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Hardin  &  Rlehm  against  D.  M. 
Obenanlt  From  a  Judgment  tcx  defendant 
plaintiflB  appeal.  Reversed. 

J.  A.  Bnllivan,  for  appellant  B.  H.  OtookOb 
for  appellee. 

HOBSON,  J.  H.  O.  Kent  was  agent  for 
Hardin  &  Blehm  at  Blcbmond,  Ky.,  for  the 
sale  of  pianos  and  organs.  In  November, 
1889^  he  sent  them  a  check  for  $650,  the  pro- 
ceeds of  goods  which  he  had  sold.  The 
check  was  protested  by  the  bank  on  which  it 
was  given,  and  then,  at  the  request  of  Har- 
din ft  Rlehm,  Kent  went  to  Louisville  to 
see  them.  U  Si.  Lane,  who  was  a  jeweler, 
occupying  the  front  part  of  the  storeroom 
used  by  Kent  went  with  him.  When  tiiey 
got  together,  Hardin  &  Rlehm  complained 
bitterly  of  Kentfs  spending  tiielr  money. 
He  admitted  having  wasted  It  but  finally 
said  that  he  would  give  security  for  it  Har^ 
din  ft  Rlehm  were  In  a  bad  humor  with 
Kent  and  lAne  said  that  be  had  come  along 
simply  as  Kent's  friend,  and  that  he  would 
sign  the  note  if  Kent  could  get  no  one  else. 
Lane  then  agreed  that  when  Kent  got  his 
surety  on  the  note,  he  would  send  It  in  to 
Hardin  ft  Rlehm,  and  that  they  need  have 
no  doubt  of  the  genuineness  of  the  signa- 


tures. Some  talk  was  also  bad  aboirt  KeaVa 
continuing  the  ag«icy,  and  selling  the  plantM 
and  organs  he  still  had  at  Richmond.  Lane 
agreed  that  he  would  collect  the  money  as 
the  ini^uments  were  sold,  and  remit  it  to 
the  houae^  so  that  no  further  loss  would 
fall  on  E^rdln  ft  Rlehm.  Lane  and  Kent 
then  returned  to  lUchmond,  and  Kent  pro- 
cured D.  M.  Chenault  to  sign  his  notes  for  tiie 
(650  due  Hardin  ft  Bldun;  assuring  Obaianlt 
fliat  the  amount  was  the  price  of  the  in- 
struments then  in  the  house,  which  he  would 
sell,  and  pay  the  notes.  This  was  In  the 
presence  of  Lane;  and  Choianlt  then  said  to 
Kent  in  the  presence  of  Luie,  tliat  Lane 
would  have  to  keep  track  of  tlie  sales,  and 
whenever  a  sale  was  made  the  money  would 
have  to  be  turned  over  to  Lane  or  to  him, 
and  Lane  was  to  send  it  in  to  the  house,  to 
be  applied  on  the  notes.  After  Ctaenault  had 
signed  the  notes,  and  before  Lane  sent  tiiem 
In  to  the  house,  Iado  told  Kent  after  Obe- 
nanlt went  out  that  he  would  not  send  ttie 
notes  in  to  the  house  mUeas  Kent  told  Cbe- 
nault  the  truth.  Kent  wwt  up  to  see  Ohe- 
nanlt  and  came  back  and  said  that  he  bad 
told  him  about  it  and  everything  was  all 
right  Lane  thm  sent  the  notes  In  to  the 
bouse.  Kent  did  not  in  fact  tell  Ohenanit 
and  when  Ohenanit  tonnd  out  the  truth  he 
rinsed  to  pay  the  notes,  and  defended  the 
suit  brought  upon  them  upon  the  ground  that 
his  signature  to  the  notes  had  been  obtained 
by  fraud  on  the  part  of  K«it  with  the  knowl- 
edge of  Lane,  and  that  lane  was  the  plain- 
tiffs' agent  in  the  transaction.  The  dreult 
court  sustained  the  defense,  and  the  plain- 
tiffs appeal. 

Hardin  ft  Rlehm  acted  in  entire  good 
faith,  niey  had  no  knowledge  of  any  fraud 
in  the  obtaining  of  Chenault's  signature  to 
the  notes,  and  accepted  them  on  the  idea 
that  they  were  all  right  The  proof  leaves 
no  doubt  thiEt  Kent  practiced  a  fraud  on 
Ohenanit  and,  if  the  plalntlfta  are  affected 
by  the  knowledge  of  Lane,  the  Judgment  of 
the  circuit  court  is  right  But  if  Lane  was 
not  their  agent  then  the  loss  must  ftiU  on 
Ghraiault  ^rho  trusted  Kent  and  signed  the 
notes  for  him  as  his  surety.  The  prowF  la 
clear  that  Lane  went  to  Louisville  with  Kent 
simply  as  his  friend  to  help  him  out  of  the 
trouble  he  was  in,  from  sympathy  he  had 
for  blm.  He  was  not  agont  in  any  sense 
for  Hardin  &  Rlehm  In  the  inter^ew  In  Lou- 
isville, but  was  simply  there  as  Kenfs 
friend.  He  told  Hardin  ft  Rlebm  that  he 
would  send  the  notes  in,  so  that  they  would 
know  the  signatures  were  genuine,  In  order 
to  get  them  to  agree  to  Kenl^s  proposition, 
they  being  onwUIlng  to  trust  Kent  He  was 
not  their  agent  to  accept  the  notes,  or  to  do 
anything  for  them.  He  was  simply  a  third 
person  agreed  on  between  them  and  Kent  to 
vouch  for  the  genuineness  of  the  signatures 
to  the  notes,  which  would  be  executed  at 
Richmond  and  forwarded  to  Louisville,  so 
that  when  the  notes  reached  Louisville,  Bar- 
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diD  &  Bl^im  might  rely  on  tbe  autlientlci^ 
of  tbe  BlgiiatureB.  Tbe  tact  that  lime  was 
to  send  in  tbe  money  for  sales  which  Kent 
thereafter  made  would,  constitute  him  an 
■cent  for  Hardin  ft  Biehm  as  to  any  money 
paid  over  to  tiim,  so  that,  if  be  failed  to  pay 
It  orer,  the  loss  would  fall  on  them,  and  not 
OD  Kent.  But  this  was  a  different  mattw 
from  the  execution  of  tiie  notes.  He  bad  no 
power  to  act  in  any  way  on  behalf  of  Hardin 
ft  Rlehm  In  regard  to  the  notes.  In  imder* 
taking  to  send  in  tbe  money  collected  by 
Kent.  Lane  simply  acted  for  accommodation. 
Tbe  role  la  that  one  who  deals  with  an  ag^t 
must  know  the  extent  of  bis  antiborlty.  In 
ftte  case  of  a  special  agent,  tiie  principal 
Is  not  bound  beyond  the  scope  of  the  an- 
IfaOTlty  conferred.  Lane  not  bdng  an  agent 
for  Hardin  ft  Rlehm  in  the  obtaining  of  tbe 
notesy  but  only  agreed  witness  to  show  the 
Talldlty  of  the  signatures,  Hardin  ft  Blehm 
are  not  affected  by  his  knowle^  that  Kent 
was  perpetrating  a  fraud  on  Cbenault,  or 
by  Us'tellnre  to  know  himself  that  Kent 
had  nndecetred  Cbenanlt  beftffe  sending  tht 
notes  in  to  tbe  house. 

Judgment  rereraed,  and  cause  remanded 
for  a  Judgment  In  fBTor  of  fbe  platntlffs. 


WILSON  T.  SULLIVAN  et  at 

(Coui't  of  Appeals  of  Kentucky.   Dec.  2,  1908.) 

rsrbt  companies— trespass— injunction— 
iujTOal  combination. 

1.  Kx  St.  1899.  S  1808.  Bubsec.  3.  provldas 
ti^at,  wbea  cale  is  made  of  a  ferry  right  or  lease 
thereof  It  mvst  be  with  leave  of  court,  and  the 
purekaser  Or  leuee  must  execute  a  coTeuant  In 
lieu  of  the  former  coTenant,  etc.,  and  that  upon 
failure  to  comity  with  any  requirement  the 
court  shall  revoke  the  grant,  tbe  party  having 
been  first  summoned,  etc.  HM,  in  a  suit  by  a 
ferry  company  to  enjolu  trespass  on  its  lands, 
that  the  fact  that  the  company  had  not  com- 
plied with  the  statute  was  no  defense. 

2.  As  Ky.  St.  ii  3917-3919,  fix  the  penalties 
and  proTlde  the  methods  by  which  section  8910^ 
prohibiting  pools  and  combinations,  may  be  en- 
forced, the  fact  that  a  ferry  company  i9  en- 
gaged in  such  an  lUe^l  pool  and  combination  Is 
no  defense  in  an  action  by  It  to  enjoin  trespass 
on  its  lands. 

Appeal  from  Circuit  Court,  Lewis  County. 

"Not  to  be  officially  reported." 

Suit  by  John  SulliTan  and  others  against 
Hert>ert  Wilson  for  injunction.  From  a  de- 
cree granting  the  writ  defendant  appeals. 
Affirmed. 

A.  D.  Cole,  for  appellant  W.  H.  Wads- 
worth  and  B.  L.  Wortblngtra,  for  appellees. 

NUNN,  X  The  appellee  John  SuUlTan, 
for  tbe  benefit  of  the  Haysrllle  ft  Big  Sandy 
Bailroad  Oompany,  Instituted  proceedings  in 
tbe  Lewis  county  court,  and  succeeded  in 
condemnli^  tct  ferry  purposes  two  acres  of 
land  belonging  to  the  appellant  on  tiie  Ken- 
todky  shore  oppMlte  Manchester,  In  the 
state  of  Ohio;  and  the  court  also  granted 
them  a  right  or  franchise  to  opmite  a  ferry 
from  tbls  land  on  the  Kentucky  shore  to 
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Uanchester,  Ohio,  fw  tbe  term  of  20  years 
from  the  date  of  condemnaticm,  to  wit  No- 
vember 11, 1S87.  On  the  14th  day  of  March, 
1898,  the  appellees  George  and  EL  0.  Brown 
toc^  possession  of  this  ferry  right  and  fran- 
chise under  a  lease  duly  executed  and  de- 
livered to  them  by  their  co-appellees,  and 
they  have  since  last  date  been  In  the  pos- 
session ct  this  landing,  privileges,  and  fran- 
chises, and  operating  tbe  ferry.  The  Jury, 
on  the  trial  of  the  writ  of  ad  gnod  damnum, 
awarded  appellant  13,000  for  the  use  of  these 
two  acres  of  land  for  20  years,  which  sum 
vpas  paid  to  him  in  the  year  1898.  Brane 
time  after  this  appellant  conceived  the  idea 
that  appellees  were  using  more  than  two 
acres  of  hla  land,  upon  or  agabist  which 
they  landed  their  terry  boat  ud  be  set 
posts  in  the  ground,  as  he  claimed,  on  his 
own  land,  outside  of  the  two  acres  con- 
demned, to  prevent  their  landing  against  and 
Injarlng  it'  Appellees,  contending  that  the 
prats  were  placed  on  tbe  two  acres  con- 
demned, took  them  op.  Appellant  r^laced 
the  posts,  imd  soon  aHer  that  high  water 
washed  them  airay,  and  appellant  was  about 
to  replace  them,  when  appellees  brought  this 
action  to  enjoin  him,  claiming  that  they 
were  on  thefr  land,  for  which  they  had  paid 
appellant  and  that  the  point  where  the  posts 
were  set  was  the  only  place  they  could  land 
their  ferry  boat  when  the  water  was  high 
in  the  liver.  Thore  were  many  depositions, 
deeds,  and  other  evidence  introduced  on  the 
trial,  and  the  lower  court  adjudged  that  the 
posts  set  by  appellant  were  within  the  boun- 
dary of  the  two  acres  for  which  appellant 
had  been  paid,  and  enjoined  him  from  re- 
setting the  posts,  or  otherwise  interfering 
with  appellees'  free  use  and  occupancy  of 
these  two  acres  for  fory  privileges. 

Appellant  contends  that  the  court  decide 
the  case  agahist  the  evidence,  and  also  erred 
in  not  sustaining  his  demurrer  to  the  peti- 
tion; that  appellees  failed  to  allege  in  their 
petition  that  they  ever  acquired  or  had  an 
exclusive  ferry  privilege;  and  ref^  to  the 
case  of  Owens  Bros.  v.  Lockwood,  88  Ky. 
267,  to  sustain  his  contention.  In  that  case, 
Owens  Bros,  sued  Lockwood  for  damages, 
alleging  that  they  were  to  possession  and  the 
owners  of  a  terry  privilege  from  the  city  of 
Paducah  to  the  Illinois  shore,  and  had  the 
right  to  collect  tolls  therefor  as  stated  in 
the  lease  of  the  dty  of  Paducah  of  the  ferry 
privilege  to  T.  Owois,  to  the  exclusion  of 
every  other  person,  ete.  A  demurrer  was 
sustained  to  this  petition,  and  this  court  on 
appeal  affirmed  the  case,  stating,  to  sub- 
stonce,  that  as  Owens  Bros,  claimed  to  own 
the  ferry  privileges  by  lease  from  the  clt; 
of  Paducah,  it  was  indispensable  for  them 
to  allege  and  show  that  tbe  city  of  Paducah 
was  the  owner  of  the,  frandiise.  In  the 
case  at  bar  it  is  alleged  In  the  petition  and 
shown  by  the  proof  that  appellee  Sullivan 
was  by  the  county  court  of  Lewis  county 
granted  this  franchise  fbr  the  benefit  of  the 
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appellee  company,  and  that  appellees  Brown 
were,  eb  leasees,  In  possession  of  this  land- 
ing, right,  privilege^  and  franchise,  and  op- 
erating the  ferry  from  this  landing,  all  un- 
der a  lease  duly  executed  and  delivered  by 
co-appellees.  In  the  Owens  t,  Lockwood 
Case,  supra,  Owens  Bros,  were  attempting 
to  recover  damages  from  a  person  running  a 
rival  ferry  without  right.  They  could  there- 
fore only  recover  by  showing  that  they  right- 
fully held  the  exclusive  ferry  privilege. 
There  was  no  alleged  trespass  upon  the 
lands  of  Owens  Bros.  In  that  case. 

The  appellant  also  contends  that  the  peti- 
tion was  defective  In  falling  to  allege  com- 
pliance with  subsection  3  of  section  1808, 
Ky.  St.  1899,  In  that  they  failed  to  allege 
that  the  lease  to  the  Browns  was  by  "leave 
of  court,"  and  that  the  lessees  had  executed 
covenant  with  surety  In  Hen  of  the  former 
covenant.  This  language  is  foynd  in  the 
subsection  named:  "Upon  failure  to  comply 
with  any  requisition  of  this  subsection,  the 
court  [meaning  the  county  court]  shall  re- 
voke the  grant,  the  party  having  been  first 
summoned,  oc,  it  a  nonresident,  warned  by 
an  order  posted  at  the  courthouse  door,"  etc. 
Thus  It  will  be  seen  that  the  statute  desig- 
nates the  method  by  which  a  ferry  license 
may  be  revoked.  A  party  caunot  Justify 
trespasses  committed  upon  the  land  of  an- 
other by  showing  that  the  owner  and  pos- 
sessor has  failed  to  comply  with  some  pro- 
vision of  the  Statutes.  If  the  appellant  has 
failed  to  comply  with  the  requirements  of 
subsection  3  of  section  1808,  Ky.  St.  1899,  or 
violated  the  provisions  of  section  1812,  Id., 
let  the  county  court,  the  grantor  of  the  ferry 
right,  or  the  public,  or  some  member  there- 
of, take  the  necessary  steps  to  have  this 
ferry  right  revoked  by  the  county  court. 

Another  contention  of  appellant  is  that 
the  Judgment  should  be  reversed  because  the 
court  sustained  a  demurrer  to  bis  answer,  in 
which  he  alleged  that  the  appellee  the  Mays- 
vllle  &  Big  Sandy  Railroad  Company,  in  con- 
nection with  the  appellees  Brown,  had  ob- 
tained this  ferry  franchise  In  furtherance  of 
a  combination  and  conspiracy  to  control  the 
ferry  business  between  Covington  and  Ash- 
land, Ky.,  on  the  Ohio  river,  whereby  prices 
had  been  raised,  competition  had  been  shut 
out,  except  in  accordance  with  the  will  of 
appellee  corporation,  and  that  they  bad  vio- 
lated, by  reason  of  this  conspiracy,  pool,  and 
combination,  section  8915  of  the  Kentucky 
Statutes  of  1899.  If  this  be  true,  the  Stat- 
utes (sections  3917-3919)  fix  the  penalties 
Hud  the  methods  by  which  they  can  be  en- 
forced. If  appellees  violated  these  statutes, 
we  are  of  the  opinion  that  it  would  be  no  de- 
fense for  trespass  committed  by  him  on  the 
lands  of  appellees.  We  are,  however,  at  a 
loss  to  understand  -how  a  combination,  pool, 
or  trust  could  be  formed,  and  in  pursuance 
thereof  the  prices  of  ferriage  could  be  raised 
or  lowered  to  the  detriment  of  Individuals 
or  tiie  public,  when  it  is  the  duty  of  the  coun- 


ty court  from  time  to  time  to  fix,  by  an  order 
of  court,  the  rate  of  tolls  to  be  charged,  and 
a  penalty  for  an  overcharge  Is  fixed  by  the 
Statutes.    See  sections  181S,  1814,  Ky.  St 

Perceiving  no  error  prejudicial  to  the  snb- 
stantlal  rights  of  the  appellant,  the  Judgment 
of  the  lowOT  court  Is  affirmed. 


BROWN  &  BRO.  T.  LAPP. 

(Court  of  Appeals  of  Kentucky.   Dec.  8,  19(^.) 

BROKER— ACTION  FOR  COMMISSIONS— BVI- 
DENCB-BUFPICIBiNCT— INTBRBST. 

1.  Evidence  that  defendants  employed  [daln- 
tUF,  who  was  a  whisky  broker,  as  their  sole 
agent  in  a  city  for  the  sale  ol  certain  whisky, 
and  agreed  to  pay  him  60  cents  on  every  barrel 
sold  by  him  or  tbem  or  any  one  else  in  such 
city,  and  that  defeodanta  sold  a  quantity  of 
such  whisky,  and  that  plaintiff  sold  a  good  deal 
of  the  same,  together  with  evidence  as  to  the 
payment  of  commissions  to  plaintiff  on  other 
sales,  and  that  the  business  was  done  In  the 
name  of  defendants,  and  correspondence  car- 
ried on  in  their  name,  was  sufficient  to  war- 
rant a  verdict  for  plaintiff  for  commissions. 

2.  In  an  action  by  an  agent  for  his  4!ommis- 
rions,  where  the  petition  sought  interest,  the 
filing  tliereof  was  a  demand,  and  interest  was 
properly  allowed  from  the  date  of  the  filing. 

Appeal  from  drcnit  Cbnrt;  J^eraoD  Coun- 
ty, Common  Pleas  Dlvlsloa. 

"Not  to  be  offlcUlly  reported." 

Action  by  Abe  Lapp  against  Brown  &  Bro. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peaL  Affirmed. 

B.  E.  McKay,  for  appellants.   Norten  L. 

Goldsmith,  for  appellee. 

HOBSON,  J.  Appellee,  Lapp,  filed  this  suit 
against  appellants,  alleging  that  they  em- 
ployed him  as  their  sole  agent  In  the  city  of 
Louisville  for  the  sale  of  a  brand  of  whisky 
known  as  "The  Queen  of  Nelson,"  and  agreed 
to  pay  him  for  his  services  50  cents  on  every 
barrel  of  the  whisky  sold  by  him  or  them  or 
any  other  person  In  Louisville.  He  alleged 
that  the  defendants  sold  to  Collins  &  Co.  960 
barrels  of  the  whisky,  on  which  bis  commis- 
sions would  amount  to  $480,  and  refused  to 
pay  him  the  commission  they  had  promised 
to  pay  lilm.  The  defendants  traversed  the 
allegations  of  the  petition,  and,  there  bavlnsr 
been  a  verdict  and  Judgment  for  the  plaintiff, 
they  appeal. 

The  testimony  of  Lapp  established  the  con- 
tract set  up  in  bis  petition;  also  the  sale  of 
the  whisky  by  the  defendants  as  therein  al- 
leged. Lapp  is  a  whisky  broker,  and  sold 
a  good  deal  of  the  whisky.  Lapp's  testi- 
mony also  showed  that  the  whisky  belonged 
to  Brown  &  Bro.  The  testimony  of  Brown 
&  Bro.  contradicted  Lapp  as  to  the  contract 
and  as  to  the  ownership  of  the  whisky;  but 
the  questions  of  fact  were  fairly  submitted 
to  the  Jury  by  the  Instructions,  and  there  was 
sufficient  evidence  to  warrant  the  submission 
of  the  case  to  the  Jury.  In  view  of  the  facts 
brought  out  In  the  evidence  as  to  the  pay- 
ment of  commissions  on  other  sales  to  Lapp, 
and  that  the  business  appears  to  bare  been 
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dona  In  tba  name  of  Blown  &  Bro.,  and  that 
tbe  conespondence  was  carried  on  In  this 
nam^  we  cannot  Bay  that  the  verdict  of  the 
Jnrj  wai  not  warranted  by  the  oTldence. 
The  court  properly  Instructed  the  jury  to  al< 
low  Interest  from  the  filing  of  the  salt  The 
petition  sought  Interest  The  filing  of  the 
suit  was  a  demand  for  the  money,  and  the 
role  la  to  allow  Interest  from  tba  filing  of  tbe 
petltl<m  In  cases  of  this  sort 
Jndgment  affirmed. 


HOSKINS  T.  MORTON. 

(Ootnt  of  Appeals  of  Kentacky.   Dec.  2, 1908.) 

PRIMCIPAL  AND  AOICm^BRBAOH  OV 
ACTIONS— DBCRSB. 

1.  lo  an  action  against  an  agent  based  on 
his  wrongtnl  act  in  takins  to  himself  a  convey- 
ance of  land  which  he  had  sold  tor  his  principal, 
on  nonpayment  by  the  vendee  of  tbe  notes  giv- 
en for  the  pordliase  price,  when  tiie  agent  con- 
ceded in  his  answer  his  principal's  rigBt  to  the 
land,  and  preyed  merely  for  an  aecoonting  with 
his  piindpoi,  judgment  for  a  specific  sum  claim- 
ed against  her,  and  a  Uea  on  uie  lands  for  that 
smn,  it  was  not  error  to  direct  a  convevance  ot 
the  land  to  the  prindpal,  and  retain  the  qnes- 
dons  of  settlement  of  accoonts  and  liens  for 
fnrthw  adjndlcatlon. 

Appeal  from  Circuit  Oourt,  JTefferaon  Oounr 
t7,  Chancery  Division. 

**Not  to  be  officially  reported." 

Action  by  B.  J.  Morton  against  B.  H.  Hoa- 
Una.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Lane  ft  Harrison,  for  aj^lant  George 
U  Burton^  tor  appellee. 

NUNN,  J.  Appellee,  In  the  month  of 
March,  1901,  sued  appellants,  and  alleged 
that  for  more  than  20  years  last  past  tbe  ap- 
pellant, B.  H.  Hoskins,  bad  been  acting  as 
her  agent  In  rec^ving  money,  holding  same 
at  intereat,  collecting  rents  from  her  real  ea> 
tate,  etc  &nd  that  during  all  of  this  time 
sbe  bad  placed  entire  confidence  In  tals  In- 
tegrity and  aUllty,  and  believed  him  to  be 
an  honest  man,  and  tmsted  him  implicitly 
in  the  management  ot  her  aftalrs.  She  al- 
leged in  her  petition  that  among  other  pn^ 
erty  she  owned  a  tract  of  land  of  24  acres, 
sitnated  on  tbe  P<9lar  Level  Road,  near  the 
city  of  LoidsvUle,  Ky.,  and  that  her  agent, 
under  and  by  Tlrtue  of  a  power  of  attorney 
from  her,  sold  and  conveyed  this  land  to  one 
Dominie  Kn^er  at  the  price  of  $4,&36.2B. 
Five  hundred  dollars  of  this  sum  waa  paid  in 
caah,  and  KnUger  executed  eight  notes  of 
9900  each  and  one  note  tot  f4S6.2S,  due  year- 
ly thereafter.  It  appears  from  the  petition 
that  In  a  trade  between  her  and  appellant 
HoBklns  he  became  the  owner  of  the  last  one 
of  the  series  ot  $600  notes.  (About  this  mat- 
ter appellee  comi^ins  In  her  petition,  but  It 
la  not  necessary  to  consider  It  on  tbls  ap- 
peal.) When  tbe  last  note  against  Kroner 
became  due,  tbe  appellant,  Hoskins,  brought 
a  salt  In  his  own  name  on  all  the  unpaid 
note^  there  being  six  of  them.  Hoaklns  in- 


dorsed appellee's  name  without  her  knowl- 
edge  or  consent  upon  the  back  of  each  of 
said  notes,  and  alleged  in  the  petition  which 
he  filed  against  Krulger,  that  he  was  the 
owner  of  all  ot  the  notes.  He  obtained  Judg- 
ment thereon,  and  soon  after  obtaining  the 
Judgment  made  some  arrangement  by  which 
Krulger  conveyed  to  him  this  24  acres  of 
land,  all  of  which  was  without  the  knowledge 
or  consent  of  appellee.  8he  claims  that  this 
was  in  violation  of  his  duty  as  her  agent, 
and  that  the  titie  to  this  property  should 
have  been  conveyed  to  ber,  and  asked  the 
court  to  compel  the  conveyance  thereof  by 
him  to  her.  Appellant  answered,  and  denied 
that  this  action  against  Krulger  and  the  con- 
veyance to  himself  of  this  land  was  without 
the  knowledge  or  consent  of  appellee,  and 
says  that  a  part  of  the  consideration  for 
which  the  Krulger  land  was  sold  was  this 
$500  note  that  had  been  assigned  to  him  by 
appellee,  and  that  he  was  entitied  to  the 
deed  therefor.  He  filed  with  bis  answer  a 
statement  of  account  of  the  transactions  be- 
tween himself  as  agent  and  the  appellee  from 
the  beginning  of  his  agency  to  the  time  of 
tbe  filing  of  this  action,  and  in  that  account 
he  charges  appellee  with  this  $500  note  and 
its  Interest  amounting  to  $462.00,  and  In  the 
prayer  of  bis  answer  be  asked  that  the  ac- 
tion be  referred  to  the  commissioner  to  settie 
his  accounts  as  snch  agent,  and  that  he  have 
Judgment  against  the  plaintiff  for  tbe  sum 
that  may  be  found  to  be  due  him  by  the 
commissioner's  report;  and  that  he  be  ad- 
Judged  to  have  a  Uen  upon  tbla  tract  of  24 
acres  of  land  to  secure  same.  He  also  al- 
lied in  his  answer  that  in  tbe  arrangement 
with  Krulger,  by  which  he  obtelned  the  deed, 
in  addition  to  the  amount  of  all  the  unpaid 
notes  of  Krulger,  with  their  Interest,  he  paid 
to  Krulger  ¥541  In  money,  for  which  he  has 
a  lien.  Appellee  replied  to  this  answer,  and 
alleged  that  at  the  time  appellant  caused 
this  deed  to  be  executed  to  hlnuelf  be  then 
had  In  his  hands  of  her  means  more  than 
enough  to  satisfy  tbla  $600,  with  Its  interest, 
and  that  by  reason  ot  said  note  he  had  no 
interest  hi  the  land,  nor  has  he  any  lien 
thereon.  Upon  affidavits  filed  and  npon  the 
state  of  the  pleadings  the  court,  on  the  28d 
day  of  December,  1902,  made  an  ordw,  which 
la  in  part  as  follows:  "This  action  having 
been  further  heard  npcm  tbe  motion  made 
herein  on  December  20,  1B02,  to  require  de- 
fendants to  execute  to  tbe  plaintiff  a  deed, 
and  both  plaintiff  and  defendants  being  rep- 
resented and  being  heard  by  counsel,  and 
the  action  having  been  submitted  upon  tbe 
motion  and  the  record  bmbi,  and  the  court 
being  advised,  the  defendanto  R.  H.  Hoa. 
kins  and  Mary  7.  Hoskins,  bis  wife,  are 
hweby  ordered  to  execute  and  deliver  to 
the  plaintiff  Hn.  B.  J.  Morton  within  ten 
days  from  December  20,  1902,  a  deed  con- 
veying to  the  plaintiff  a  fee-simple  titie  to 
the  property  on  the  Poplar  Level  Road  In 
Jefferson  county,  Kentudcy,  owned  hy  said 
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idalntlff,  u  la  admitted  by  defendants  In  the 
pleadlugs  herelu,  and  which  eald  R.  H.  Hos- 
klns  caiised  to  be  conveyed  to  himself  by 
deed  from  Dominic  Kruiger,  etc.,  lit  the  year 
ISdBk  •  •  *  Said  conveyance  to  be  free 
from  all  Interest  or  Hen  in  favor  of  defend- 
ants, or  either  of  them,  except  in  so  far  as 
thlB  court  may  bereaftw  adjudge  in  this 
action  an  Interest  or  Hen,  if  any,  in  fovor 
of  the  defendants,  or  either  of  them,  in  or 
against  said  property;  and  this  action  is 
retained  (or  the  purpose  of  determining  the 
accounts  between  plaintUf  and  defendant 
B.  H.  Hosklns,  and  the  Hen,  If  any.  In  favor 
of  said  defendants  against  said  property." 
An>ellant  appeals  from  this  Judgment 

The  only  question  to  be  determined  now  is 
whether  or  not  the  court  erred  In  directing 
tliis  coDTeyance  to  be  made.  We  are  of 
opinion  the  court  did  not  err.  From  the 
pleadings  In  this  case  It  Is  evident  that  ap- 
peHant  perpetrated  a  wrong  upon  appellee  in. 
baring  the  title  to  this  land  conveyed  to  him, 
and  it  Is  evident  from  bis  answer  that  he 
concedes  appellee's  right  to  the  title,  and 
only  asks  that  a  Hen  be  declared  In  his  fa- 
vor for  the  sums  set  forth  In  his  answer,  and 
charges  appeHee  in  his  accounts  with  this 
identical  f500  note,  and  asks  Judgment 
against  her  for  that  sum.  The  court,  by  Its 
ordw,  retained  the  matter  of  settlement  of 
accounts  between  the  parties  and  the  ques- 
tion of  liens  for  future  adjudication.  As 
many  guestioDs  involved  between  these  par- 
ties are  onsettled,  we  retrain  from  discuss- 
ing  on  this  appeal  the  conduct  of  the  parties 
In  these  various  transactions. 

Perceiving  no  error  In  the  circuit  court  on 
the  question  Involved,  the  Ju^ment  Is  af- 
firmed. 


8HINKLE  V.  McCULLOUGH. 

(Oourt  of  Appeals  of  Kentucky.    Dec.  3.  1903.) 

mOHWATS— NEGLIGENCB— AUTO  MGB  i  LES- 
PRIOHTBNINQ  HORSES— EXCESSIVE 
BPBBD— INSTRUCTIONa. 

1.  Id  an  action  for  injuries  eustaiced  by  plain- 
tiff hj  his  horse  hflving  been  frightened  by  de- 
fendant's automobile,  which  it  was  alleged  was 
nmning  at  an  ezccBsive  speed,  defendant  and 
another  witness  testified  that  the  operation  of 
the  machine  was  always  accompanied  by  noise. 
The  court  Inetmcted  that  If  defendant  was  on- 
erating  the  automobile  at  a  high  rate  of  speed, 
and  because  thereof,  or  because  of  such  speed 
together  with  the  noise,  the  horse  became  fright- 
ened, and  defendant's  conduct  in  operating  the 
automobile  at  such  speed  was  negligence,  plain- 
tiff was  eutitled  to  recover.  Eeld,  that  it  there 
was  any  error  in  the  instruction,  in  that  it  au- 
thorized the  jury  to  find  for  plaintiff  if  they  be- 
lieved the  horse  became  frightened  either  at  the 
speed  or  the  noise,  while  fright  by  the  noise 
wag  not  pleaded,  it  was  not  prejudicial. 

2,  In  an  action  for  injuries  sustained  by  plain- 
tiff because  of  his  horse  having  been  frightened 
by  defendant's  automobile,  which  was  running 
at  an  excessive  speed,  evidence  of  a  statement 
allegol  to  have  been  made  by  defendant  on  the 
trial  in  justice  court  in  an  action  for  repairs 
to  the  buggy  injured  in  the  accident  complained 
of,  te  the  effect  that  he  considered  him  self  re- 


sponsible  for  the  acddent,  was  admissible  as 
tending  to  contradict  defendant's  testimooy  on 
the  trial  to  the  efEect  that  lie  had  not  been  guil- 
ty of  negligence. 

3.  Where  one  operating  an  automobile  on  a 

Subtle  hi^way  knew,  or  by  the  ezerdsa  of  oi^ 
inaiy  care  oonld  have  known,  tliat  the  machine 
bad  so  far  excited  a  horse  as  to  render  him  un- 
manageable, It  was  his  duty  to  stop  and  take 
steps  such  as  prudence  might  suggest. 

4.  Where,  in  an  action  for  Injuries  sustained 
by  plaintiff  by  lus  horse  having  been  frightened 
by  defendant's  antomobile,  the  testimony  show- 
ed that.  In  addition  to  superficial  bruises,  the 
vision  of  one  of  plaintiff's  eyes  had  been  per- 
manently and  seriously  Impaired,  a  verdict  for 
$1,020  was  not  excessive. 

Appeal  from  Circuit  Conr^  Kenton  County. 

"To  be  officially  reported." 

Action  by  William  T.  McOuIlough  agaluBt 
Clifford  Shinkle.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 

W.  A.  Price,  for  appellant.  John  W.  Hea- 
ver and  M.  H.  McLean,  tor  appeUee. 

BURNAM,  a  J.  Whilst  the  appellee.  W. 
T.  McCullough,  was  driving  along  a  public 
highway  leading  from  the  city  of  Covington 
on  the  29th  of  August,  1901,  with  two  com- 
paolons.  he  met  the  appellant,  CUfford  Sbia- 
kle,  riding  In  an  automobile.  AppeUee's 
horse  became  frightened  at  the  automobile, 
and  upset  his  vehicle,  throwing  him  upon 
the  turnpike  road,  inflicting  Injuriee  to  his 
clothing  and  person,  and  permanently  Im- 
pairing the  vision  in  one  eye.  For  these  al- 
leged Injuries  he  Instituted  this  action  for 
damages,  and  alleged  that  the  defendant, 
while  In  sight  and  approaching  him,  bad 
recklessly  and  negligently  propeUed  bis  auto- 
mobile at  a  rapid  and  dangerous  rate  of 
speed  up  to  and  within  25  feet  ot  bis  horse, 
notwithstanding  the  fact  that  he  saw,  or 
could  have  seen,  that  plalntUTs  horse  bad 
become  frightened,  and  in  disregard  of  re- 
peated waminga  to  slacken  his  speed,  and 
that  by  reason  of  defendant's  refusal  to  heed 
these  ^'crnings  his  horse  became  frigbtened, 
and,  in  his  efforts  to  escape,  turned  over  his 
buggy,  inflicting  the  injuries  complained  of. 
The  defendant,  in  his  answer,  denied  all  the 
allegations  of  negligence  recited  In  the  peti- 
tion, and  pleaded  contributory  n^igraice. 
Vi^n  the  trial  of  the  case  before  a  Jury,  the 
testimony  introduced  by  the  plaintUC  was  to 
the  effect  that  the  defendant  was  traTellug 
at  a  Tery  high  rate  of  speed  (smne  of  the 
witnesses  put  It  at  aa  blgh  as  20  miles  an 
hour);  that  the  motive  power  was  gasoline 
mixed  with  air,  which  made  a  bolse,  when 
the  machine  was  In  operatloD,  wblcb  could 
be  heard  at  a  distance  of  about  200  feet; 
that  as  soon  as  the  plalntUTs  horse  heard 
this  noise  it  began  to  take  fright,  and  plain- 
tiff and  those  with  him  at  once  began  to 
shout  and  signal  to  the  defendant  to  Blacken 
bis  speed,  but  that  he  failed  and  refused  to 
do  so  until  he  had  driven  the  antomobile  to 
within  30  or  40  feet  of  plaintiff,  by  Wblcb 
time  bl8  borae  became  so  unmanageable  as 
to  upset  the  buggj;  tbaX  tite  deff'ndaBt  Mw 

Digitized  by  Google 


HOGAN  T.  TUCKER. 


197 


tbat  the  hone  was  frightened,  and  the  plain- 
tltTs  peril.  The  testimony  on  the  other  hand 
was  that  the  defendant  saw  the  plaintiff  for 
about  200  feet  drlvlngr  along,  apparently  pay- 
ing no  attention  to  the  approach  of  the  auto- 
mobile, the  horse  being  apparently  perfectly 
quiet;  that,  when  he  got  within  about  100 
feet  of  the  plalntifC,  the  horse  suddenly  shied, 
upsetting  the  buggy  In  the  middle  of  the 
roud;  and  that  the  defendant  Immediately 
slowed  down  his  automobile,  alighted  there- 
from, and  went  to  assist  the  plaintiff.  He 
also  testified  that  the  customary  signal  to 
slacken  speed,  by  holding  up  the  hand,  was 
not  given,  and  that  as  soon  as  he  discovered 
the  peril  of  plaintiff  he  stopped  his  machine, 
and  that  he  was  not  going  at  exceeding  6  or 
7  miles  an  hour.  The  trial  resulted  in  a 
Terdlct  and  Judgment  for  the  plalntlfl  for 
$1,020.  and  the  plaintiff  has  appealed.  He 
asks  a  reversal,  first,  for  alleged  errors  In 
the  second  Instruction,  and  also  In  the  In- 
struction defining  the  measure  of  damages. 

Instruction  No.  2  Is  as  follows;  "If  the 
Jury  believe  from  all  the  evidence  that,  at 
the  time  and  place  of  Injury  to  plaintiff,  the 
defendant  was  operating  said  automobile  at 
a  high  rate  of  speed,  and  that  because  of 
said  rate  of  Q>eed,  or  because  of  said  rate  of 
speed  together  with  the  noise  emanating 
from  said  automobile,  the  horse  of  plaintiff 
became  frightened,  and  caused  the  injury  to 
plaintiff,  and  If  the  Jury  further  believe  that 
the  act  of  defendant  In  operating  said  auto- 
mobile at  a  high  rate  of  speed,  if  he  did  so 
operate  It.  was  an  act  of  negligence  on  the 
part  of  the  defendant,  the  Jury  should  find  a 
verdict  for  the  plaintiff."  The  complaint  of 
tble  Instruction  is  that  It  authorized  the  Jury 
to  find  for  the  plaintiff  If  they  believed  that 
his  borae  became  frightened  either  at  the 
speed  of  the  automobile,  or  at  the  speed  and 
nolae  emanating  therefrom;  it  being  nowhere 
alleged  in  the  pleadings  that  the  horse  was 
frightened  by  any  noise.  This  Instruction 
<mly  authorized  a  recovery  In  the  event  the 
Jury  found  from  the  evidence  that  the  auto- 
mobile bad  been  operated  at  a  high  rate  of 
speed,  although  the  horse  may  have  been 
alarmed  not  only  by  the  high  rate  of  speed 
at  which  the  machine  approached,  but  also 
at  the  noise  emanating  therefrom.  Besides, 
appellant  himself  testified  tlut  the  operation 
of  the  machine  was  always  accompanied  by 
noise,  and  upon  cross-examination  the  wit- 
ness Hananer  testified  to  the  same  effect; 
and  the  only  noise  spolcen  of  in  the  instruc- 
tion was  ttiat  which  was  Incident  to  the 
running  of  the  automobile.  The  error  In  the 
instruction,  if  It  was  In  fact  an  error,  was 
not  in  onr  opinion,  prejudicial  to  the  de- 
fendant. 

The  instruction  defining  the  measure  of 
damage  Is  not  objectionable.  In  fact,  it  has 
been  approved  by  this  court  in  substantially 
the  form  in  which  it  waa  given  In  this  caae 
In  nomerons  cases. 

Appellant  also  complatau  that  the  trial 


court  eiTed  In  permitting  appellee  to  prove  a 
statement  alleged  to  have  been  made  bV  him 
upon  the  trial  In  a  Justice's  court  in  an  ac- 
tion on  account  for  repairs  to  the  buggy  In- 
jured In  this  accident,  to  the  effect  that  he 
considered  himself  responsible  for  the  acci- 
dent. To  support  this  contention,  we  are 
referred  to  the  note  to  section  44  of  1  Green- 
leaf  on  Evidence,  la  which  the  editor  says 
that:  "Opinion  evidence  of  this  character  Is 
only  allowed  when  from  the  nature  of  the 
case  the  facts  cannot  be  stated  or  described 
to  the  Jury  in  such  manner  as  to  enable  them 
to  form  an  accurate  Judgment  thereof,  and 
no  better  evidence  than  such  opinions  is  at- 
tainable." The  author,  in  the  section  re- 
ferred to,  was  discussing  the  competency  of 
expert  t^tlmony.  We  think  this  testimony 
was  competent  as  an  admission  of  defend- 
ant, because  it  tended  to  contradict  the  tes- 
timony of  the  defendant  given  upon  the  trial 
of  the  case  to  the  effect  that  he  liad  not 
been  guilty  of  any  negligence  which  super- 
Induced  the  accident  complained  of. 

While  automobiles  are  a  lawful  means  of 
conveyance,  and  have  equal  rights  upon  the 
public  roads  with  horses  and  carriages,  their 
use  should  be  accompanied  with  that  degree 
of  prudence  In  maiingement,  and  considera- 
tion for  the  rights  of  others,  which  is  con- 
sistent with  their  safety.  If,  as  the  Jury 
found  by  their  verdict,  appellant  knew,  or 
could  have  known  by  the  exercise  of  ordinary 
care,  that  the  machine  In  his  possession  and 
under  bis  control  bad  so  far  excited  appel- 
lee's borse  as  to  render  him  dangerous  and 
unmanageable,  it  was  his  duty  to  have  stop- 
ped his  automobile,  and  taken  such  other 
steps  toe  appellee's  safety  as  ordinary  pru- 
dence might  suggest. 

Appellant  also  complains  that  the  verdict 
Is  excessive.  The  testimony  shows  that.  In 
addition  to  the  mere  superficial  bruises  re- 
ceived by  appellant,  there  has  been  a  per- 
manent and  serious  loss  in  the  vision  of  one 
of  his  eyes,  as  the  result  of  a  severe  cut  and 
bruise  Immediately  over  It,  received  at  the 
time  of  the  accident.  It  is  Impossible  for  us 
to  determine  the  extent  of  pecuniary  loss 
which  may  accrue  to  appellee  from  an  In- 
Jury  of  this  character,  not  to  speak  of  the 
pain  and  suffering  .and  Inconvenience  result- 
ing therefrom.  This  waa  a  question  for  the 
Jury,  and  there  was  abundant  testimony  on 
this  point  to  support  their  finding. 

For  reascHM  Indicated,  the  Judgment  Is  af- 
firmed. 


HOGAN  et  al.  v.  TUCKER  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  2,  1903.^ 

SALES— WARRANTT  OF  QUALTTT— BRBACH  OF 
WARRANTT  —  RESCISSION  —  TIHB  —  BBLIHP 
— PECUNIARY  COMPENSATION. 

1.  In  an  action  by  the  purchasers  of  a  mill 
against  the  sellers  on  the  ground  of  fraud  in 
rei>resentationB  as  to  the  condition  of  the  mill. 
It  appeared  that  plaintiiEs  discovered  the  toiud 
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Tery«Bhortl7  after  thejr  took  possession,  but  that 
they  continaed  to  use  the  property,  and  accept- 
ed a  written  promise  from  one  of  tbe  sellers  to 
repair  the  boiler  and  engine,  or  famish  new 
ones;  that  the  repairs  were  attempted  to  be 
mad^  bat  were  ineffectnei;  and  that  the  eo- 
gine  was  ehansed  for  another,  and  other  minor 
changes  made  m  the  mill,  after  which  plaintifFs 
continaed  to  ran  it  for  about  six  months,  de- 
fendants in  the  meantime  haTing  disposed  of  the 
property  which  they  bad  received  for  the  mill 
at  a  price  ^OBO  leti  than  they  had  allowed 
plaintiffs  for  the  sameu  field,  that  It  was  error 
to  allow  a  rescission  of  tbe  contract,  bnt  that 
plaintiffs  shoald  ban  bew  awarded  pecuniary 
compensation. 

Appeal  from  Circuit  Oour^  Taylor  Oonntr. 

"To  be  ofBdaUy  reported." 

Snit  bj  B.  W.  Tucker  and  others  against 
Wayne  Hogan  and  another.  From  a  Judg- 
ment in  favor  of  plaintUb,  defendants  ap- 
peal. ReTersed. 

Denton  &  RobinBon,  for  appellants.  Wood 
&  Rice,  Henry,  and  S.  A.  Rusaell,  for 
appellees. 

NIJMN,  J.  It  appears  that  appellants, 
Wayne  Hogan  and  J.  P.  Gaddle,  were  the 
owners  of  a  flour  mill,  and  site,  in  the  town 
of  WickliCCe,  Ballard  county,  Ky.;  that  they 
sold  this  property  to  appellees  on  or  about 
the  8th  day  of  April.  1901,  for  the  sum  of 
$6,300.  Appellees,  by  their  contract,  agreed 
to  pay  ¥2,300  In  cash,  or  its  equivalent,  and 
executed  their  four  notes,  of  $1,000  each,  due 
in  one,  two,  three,  and  four  years.  Appel- 
lants made  and  executed  a  deed  to  appellees 
for  this  property  on  the  terms  stated,  and 
delivered  same  to  appellees  on  the  15th  day 
of  April,  1901,  and  agreed  to,  and  did,  ac- 
cept from  appellees,  In  lieu  of  the  cash  pay- 
ment of  $2,300,  a  small  tract  of  land,  at  the 
price  of  $700,  and  a  traction  engine,  a  boiler, 
u  saw  rig,  and  threshing  machine,  at  the 
price  of  $l,20a  For  tbe  balance  of  the  $2,- 
300,  to  wit,  $400,  the  appellants  accepted  ap- 
pellees' note.  Appellees  took  possession  of 
tbe  mill  at  Wlckliffe,  and  commenced  to  op- 
erate it,  and  found  the  mill  In  bad  condition— 
the  boiler  and  engine  almost  worthless,  and 
the  sifters  and  bran  dusters  worn  and  in 
bad  condition.  Within  a  few  weeks  they  no- 
tified Wayne  Hogan  of  tbe  condition  of  tbe 
mill,  and  he  promised  to  repair  it  Nothing 
was  done  in  tbe  way  of  repairs  until  the  10th 
day  of  August,*  1901,  when  Wayne  Hogan, 
one  of  the  appellants,  made  and  executed  the 
following  writing:  "This  is  to  show  that  I 
will,  and  do  hereby  and  herein  promise  and 
agree.  Immediately  to  repair  and  make  good 
as  new  the  engine  and  boiler  of  the  mill  sold 
to  B.  W.  Tucker  &  Son,  this  year,  in  Ballard 
county,  Kentucky,  and  when  repaired  and 
fully  tested  by  said  Tucker  and  Hogan,  If 
said  boiler  or  engine  fall  to  do  as  good  work 
as  if  they  were  new.  then  In  that  event  I 
will  at  once  purchase  new  ones  and  put  In 
the  said  mill  Instead  of  the  old  ones,  and  do 
this  at  my  own  expense  and  cost  This  An- 
eoMt  10th.  1901.   [Slsnedl  W.  Hogan."  Ap- 


pellant Hogan  sent  George  Stephenson,  a 
millwright  from  Taylor  coun^  to  Ballard, 
to  repair  the  engine  and  boiler.  Stephenson 
arrived  there  about  the  15tb  of  August.  1901, 
and  worked  on  tiie  boiler  about  13  days,  but 
did  not  succeed  In  making  it  a  good  one.  He 
found  the  engine  in  such  bad  condition  that 
he  did  not  attempt  to  repair  it  Q.  W.  Tuck- 
er, after  consultation  with  Stephenson,  ex- 
changed the  engines  for  another  one,  and 
changed  the  position  of  the  boiler,  and  made 
other  changes  of  minor  consequence;  and 
in  this  condition  appellees  attempted  to  run 
the  mill  until  about  the  1st  of  March,  1902. 
when  they  abandoned  or  ceased  to  operate 
it,  and  tendered  it  to  appellants,  and  de- 
manded the  return  of  the  amount  they  had 
paid  on  the  mill.  Appellants  refused  to  re- 
scind. Appellees  on  the  13th  day  of  March. 
1902.  brought  this  action  In  the  Taylor  dr- 
cult  court  In  their  petition  they  made  two 
paragraphs:  (1)  They  alleged  fraud  on  tbe 
part  of  appellants,  and  made  the  necessary 
allegations  with  reference  thereto;  (2)  tbey 
alleged  that  appellants  warranted  the  mil) 
in  all  particulars  to  be  as  good  as  new,  and 
that  It  was  worthless,  and  tbat  they  bad 
been  damaged  in  tbe  sum  of  $4,000,  and  oth- 
er sums.  In  tbeir  prayw  tbey  asked  for  a 
rescission,  and.  If  that  could  not  be  bad,  then 
a  Judgment  for  damages  upon  the  warranty. 
The  court  on  motion  of  appellants,  compelled 
appellees  to  elect  which  paragraph  they 
would  prosecute— the  first  for  rescission  on 
the  grounds  of  frand,  or  on  the  warranty— 
and  appellees  elected  to  prosecute  the  action 
under  the  first  paragraph.  The  case  was  pre- 
pared and  tried,  and  tbe  lower  court  adjudg- 
ed that  the  contract  be  rescinded,  and  that 
appellees  recover  of  the  appellants  the  sum 
of  $1,900,  with  interest  from  the  date*  of  the 
trade,  to  wit  8tb  of  April.  190L  Appellants 
complain  of  this  Judgment  and  say  that  they 
did  not  deceive,  or  commit  any  fraud  upon, 
appellees,  ia  making  the  sale  of  this  property 
to  them,  but  if  tbey  did,  tbe  appellees  fail- 
ed to  ask  for  a  fescisalon  within  a  reason- 
able time  after  the  discovery  of  tbe  fraud, 
and  that  appellees  had  used  tbe  property  for 
10  or  11  months,  tiad  exchanged  the  engine 
for  another,  had  ctianged  the  situation  of  tbe 
boiler,  and  had  made  other  mlnw  changes 
in  the  property;  that  before  tbe  appellees 
asked  for  a  rescission,  tbey  (sppellants)  bad 
sold  tlie  land  and  machinery  which  they  bad 
received  In  part  pay  for  a  much  less  sum 
than  tbey  tiad  allowed  appellees  in  the  trade, 
to  wit  the  land  at  $600,  for  which  they  had 
allowed  appellees  $700,  and  the  macbinery 
at  $600,  for  which  they  bad  allowed  appel- 
lees $1,200. 

We  are  of  the  opinion,  from  the  facta  as 
shown  by  the  record,  that  appellees  were  de- 
cayed in  the  trade,  and  that  tbey  were  and 
are  entitied  to  relief.  It  is  shown  that  ap- 
pellants represented  the  mill  and  machinery 
to  be  all  right  In  every  respect  and  as  good 
as  new,  and  that  at  the  time  the  mkgUnB  and 
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boiler  and  other  minor  parts  were  damaged 
and  almOBt  worthlesB.  J.  P.  Gaddle  muat 
have  known  these  facta,  as  lie  was  at  the 
mni  and  In  charge  at  the  time  the  damage 
occnired.  Bnt  it  is  not  made  clear  that  Bo- 
gan,  the  partner,  and  the  other  appellant, 
on  whose  statement  appellees  alleged  they 
relied,  was  acqoainted  with  the  injured  con- 
dition of  the  mill,  as  he  resides  in  Taylor 
county,  and  did  not  Tisit  the  mill  often. 
But  in  view  of  all  the  facts  and  drcnmstan* 
ces  proven,  this  court  would  not  feel  in- 
clined to  disturb  the  finding  tit  the  lower 
eonrt  In  rescinding  the  trade  on  the  ground 
of  fraud  and  deception  practiced  by  ap- 
pellants, provided  the  rescission  would  have 
placed  the  parties  in  statu  quo,  or  nearly  so. 

The  qnestlm  then  to  be  determined  is,  did 
appellants  elect  to  rescind  within  a  reason- 
able time  after  the  discovery  of  the  fraud 
practiced  upon  tbnn?  If  so,  the  Judgment 
should  be  affirmed;  otherwise  reversed.  In 
the  case  of  Hoggins  T.  Becnft,  1  Dana,  31, 
the  court  said:  "The  law  has  not  defined 
'  ^reasonable  tlm&'  It  cannot  be  defined  by 
any  prescribed  rule.  What  Is  reasonable  in 
one  case  may  be  nnreasonable  in  another 
case.  What  Is  reasonable  in  any  case  must 
be  ascertained  by  the  application  of  reason 
to  the  tects  which  characterize  the  particu- 
lar case.  Delay  for  one  week  after  full  dis- 
covery may  be  nnreasonable  in  scsne  cases. 
A  much  longer  delay  may  in  other  cases  be 
reasonable.  The  injured  party  should  ob- 
SCTve  ordinary  vigilance  and  good  faith.  He 
should  not,  by  culpable  negligence  or  by  de- 
sign, subject  the  other  party  to  unnecessary 
inconvenience,  kws,  or  hsaard;  and,  when- 
ever he  offers  to  return  the  property,  it 
shoold  be  in  as  good  condition  as  It  was 
wlien  be  might  have  first  returned  It  after 
full  discovery  of  Its  defectiveness,  bo  as  to 
place  both  parties  as  nearly  as  possible  In 
statu  quo.  All  this  may  appear  In  a  sup- 
posable  or  possible  case,  even  though  months 
may  have  Interlapsed.  It  may  not  appear  in 
anotliw  possible  case  in  which  one  week  had 
evolved.  Time,  In  the  abstract.  Is  not  essen- 
tial. It  is  msterial  so  far  only  as,  when 
associated  with  other  circumstances.  It  may 
produ(»  injurious  or  unjust  consequences. 
The  great  object  of  the  rule  of  law  on  this 
subject  is  to  prevent  Injury  or  wrong  to  the 
vendor;  and  the  main  question  in  every  such 
case  should  be.  has  he  any  Just  cause  to  ob- 
ject to  the  resdsslon  of  the  contract;  has  he 
been  trifled  with;  will  he  have  suffaed  by 
unnecessary  and  improper  delay?"  In  the 
case  of  Colyer  v.  Thompson  &  Johnson,  2  T. 
B.  Mon.  IS,  the  court  said:  "Nor  will  a 
court  of  equity  In  every  case  set  aside  a 
contract  on  the  ground  of  fraud.  Where  the 
injured  party,  within  a  reasonable  time  after 
he  has  discovered  the  frav^  makes  his  elec- 
tion to  disaffirm  the  contract,  and  offers  to 
restore  the  property,  a  court  of  equity  will, 
at  bis  instance^  Interpose  and  set  it  adds. 


But  if,  after  discovering  the  fraud,  he  still 
retains  the  property,  and  uses  it  as  his  own, 
and  makes  no  offer  to  restore  It,  or  does  not 
otiierwise  evince  a  determination  to  avoid 
the  contract,  a  court  of  equity  will  not  set 
it  aside."  And  in  such  case  he  must  get 
relief  in  damages.  The  case  of  Rufber,  etc., 
V.  Ridley,  etc.,  81  Ky.  168,  was  where  a  par- 
ty sought  relief  from  a  contract  obtained  by 
firaud,  and  the  court  said:  "A  court  of 
equity  will  rescind  if  tlie  circumstances  are 
such  that  the  parties  can  be  put  in  the  con- 
dition they  were  in  at  tlie  time  at  the  exe- 
cntim  ot  the  contract,  but.  If  these  elements 
do  not  concur,  the  chancellor  will  decree 
compensation  if  the  fraud  is  proved,  and  a 
substantia]  injury  has  resulted  therefrom. 
Whenever  there  is  fraud,  with  a  resulting 
injury  of  a  substantial  character,  a  court  of 
equity  will  give  relief,  either  by  rescission 
or  pecuniary  compensstkai."  In  the  mse  ot 
Bernard  Leas  Mfg.  Co.  v.  Wsller  (Ey.)  86  8. 
W.  531,  the  court  said:  "He  might  have, 
within  a  reasonable  time  after  discovering 
the  breach  of  warranty  or  worthlessness  of 
the  machine,  offered  to  return  the  ma- 
chine, and,  if  his  cause  of  action  was  well 
founded,  he  would  have  been  relieved  from 
any  liability  for  the  price  ot  value  of  the 
same,  and  might  have  had  such  other  relief 
as  he  showed  himself  entitied  to;  but,  not 
having  done  so,  the  Judgment,  etc,  should 
not  be  allowed  to  stand."  In  1  BIgelow  on 
the  Law  of  Fraud  (Ed.  1888)  436,  the  author 
says:  "The  defrauded  party  to  a  contract 
has  but  one  election  to  rescind  tiie  same.  If 
he  once  determine  his  election,  it  Is  deter- 
mined forevOT.  Hence  if  it  be  shown  that 
be  has  at  any  time  aft«  knowledge  of  the 
fraud,  either  by  express  words  or  by  un- 
equivocal acts,  affirmed  the  emtract,  his 
election  is  lrrevocabt&  Nor  has  the  injured 
party  power  to  keep  the  questlMi  of  election 
open  so  long  as  he  wIlL  Tbt  rule  of  law 
upon  this  point  is  this:  Bo  long  as  the  de- 
frauded person  baa  made  no  election,  he  re- 
tains the  right  to  determine  it  either  way, 
provided  that,  in  the  Interval  while  he  Is 
deliberating,  an  innocent  third  party  has  not 
acquired  an  Interest  In  the  property,  or  that 
In  consequence  of  his  delay  the  position  of 
the  wrongdoer  himself  has  not  been  sub- 
stantially affected." 

The  appellees  prove  that  tb^  discovered 
the  fraud  in  a  few  days  after  May  1,  1901; 
they  kept  and  used  the  property;  accspted 
a  written  propiLse  from  appellant  Hogan  to 
repair  boilw  and  engine,  or  furnish  new 
ones;  the  r^Mlrs  were  attempted  to  be  made, 
the  ei^tne  was  exchanged  for  another,  and 
other  changes  made-  In  the  mill;  and  then 
appellees  continued  to  mn  the  mill  until 
about  the  1st  of  March,  1902.  In  the  mean- 
time, appellants  disposed  of  tiie  property 
which  they  took  from  appellees  at  the  price 
of  (tttO  less  than  tbey  had  allowed  appellees 
tor  sanub   Under  these  drcnmstances,  the 
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court  should  not  hare  rescinded  tbe  contract, 
but  should, bare  granted  appellees  relief  bj 
giving  them  pecuniary  compensation. 

The  Judgment  Is  revved,  and  caoae  re- 
manded for  further-  proceedings  consistent 
with  this  opinion. 


OBAT  T.  UNITED  STATES  SAVINGS  A 
LOAN  CO. 

(Oonrt  of  i^peala  of  Kentucky.  Dme.  8.  1908.) 

BUILDING  AND  LOAN  ASSOCIATIONS  —  COM- 
PROMISE)  WITH  BORROWING  MBMBBR  — 
PLEADINGS— ADMISSIONS— DENIALS. 

1.  In  the  absence  of  a  rejoindn,  all  the  well' 
pleaded  facts  in  the  reply  are  taken  as  true, 
and,  in  the  absence  of  erideoce,  the  allegations 
in  the  answer  which  are  denied  hj  tha  reply  are 
taken  as  UDtrne. 

2.  A  contract  between  a  Unnesota  building 
association  and  a  burrowing  member  which 
they  settled  the  matter  of  usury  cootained  in  the 
debt,  and  agreed  on  the  amount  due,  was  valid, 
where  the  association  in  good  faith  claimed  that 
tbe  debt  was  not  tainted  with  near;  under  the 
laws  of  Minnesota,  which  should  govern,  and 
several  circuit  courts  of  Kentucky  had  so  decid- 
ed, and  where  the  borrowing  member  contend- 
ed that  the  debt  was  tainted  with  osnry.  and 
was  about  to  prosecute  an  ap^teal  to  the  Court 
of  Appeals  for  the  determination  by  that  court 
of  that  question,  and  which  that  court  subse- 
quently settled  against  the  eoutention  of  the 
associatioD. 

Appeal  from  Clrcrdt  Court,  OlaA  Coonty. 

"To  be  officially  reported." 

ActlcHi  by  tbe  United  States  Savings  & 
Loan  Company  against  George  Gray.  From 
a  Judgment  foi:  plaintlfl,  dtfendant  appeals. 
Affirmed* 

D.  L.  Pendleton  and  Haselrigg  &  Gh^iunlt, 
tax  appellant  Beckner  &  JouetU  fot  appel- 
lee. 

BARKER,  3.  In  the  year  18M,  tbe  appel- 
lee, the  United  States  Savings  &  Loan  Com- 
pany, which  was  a  going  concern,  with  its 
head  office  at  St  Paul,  Minn.,  Instituted  an 
action  against  appellant  to  recover  Judgm»it 
against  him  m  two  notes— me  for  fSOO,  and 
the  other  for  HOO— and  to  enforce  a  mort- 
gage Hen  by  which  tbeh*  payment  was  se- 
cured. On  the  24th  day  of  May,  1694,  a 
Judgment  was  entered  as  prayed  for  in  the 
petition.  The  Jndgment  rendered,  with  the 
accrued  intoest  and  costs,  amounted,  In 
round  nmnbers,  to  fl,300.  Appellant  al- 
though summoned,  made  no  defwise  to  this 
action,  but  on  ttie  contrary,  his  counsel  con- 
sented that  It  should  be  Altered.  After- 
wards, on  tbe  27th  day  of  August  1894,  he 
entered  Into  an  agreement  with  appellee,  by 
which.  In  discharge  of  the  Judgment  against 
him,  he  executed  and  delivered  to  it  his  note, 
with  Betty  Gray  as  surety,  for  91.050,  paya- 
ble on  or  before  Jane  1, 1896;  and,  to  secure 
Its  payment  they  executed  a  mortgage  on 
property  belonging  to  them  In  Winchester, 
Ky.  There  were,  aftor  this  compromise  was 

T 1.  See  PleBdinc  vol.  38,  Ceat.  Dig.  |  398. 


made,  a  numb^  of  payments,  the  aggregate 
amount  of  which  is  in  dispute,  but  whldi 
appellee  admlte  to  have  been  as  much  aa 
$271.50.  Appellant  failed  to  pay  any  fur- 
ther upon  his  note,  and  this  action  was  Insti- 
tuted by  appellee  to  recover  Judgment  for 
tbe  balance  due  thereon,  and  to  enforce  the 
mortgage  Hen  given  to  secure  It  To  this  ac- 
tion appellant  filed  an  answer,  alleging  mncb 
larger  payments  on  the  note  than  the  amount 
of  the  credits  given  In  the  petition,  and  that 
the  claim  against  him  contained  a  large 
amount  of  usury,  and  also  charging  fraud 
and  covin  In  the  obtentlon  of  the  orfghial 
Judgment  against  him,  and  In  the  compro- 
mise by  wliicb  be  executed  and  detlvned  his 
note  for  $1,050  in  Its  discharge.  To  this  an- 
swer appellee  filed  a  reply,  controverting  all 
of  Its  material  allegations  of  fact  Inconsist- 
ent with  those  of  the  petition,  and  then  af- 
firmatively setting  forth  the  following  state 
of  facts:  That,  after  the  rendition  of  the 
original  Judgment  against  appellant  he  was 
about  to  prosecute  an  appeal  therefrom  to 
the  Court  of  Appeals,  contending  that  the 
Judgment  against  blm  embraced  a  lai^e 
amount  of  usury;  that  at  that  time  appellee 
contended  that  It  was  a  Minnesota  corpora- 
tion, and  that  ite  contract  with  appellant 
was  a  Minnesota  contract;  that  under  and 
by  virtue  of  the  laws  of  Minnesota,  it  was 
valid  and  binding,  and  that  tbe  amount  ad- 
Judged  In  Its  favor  against  appellant  was 
properly  recoverable  under  the  craitract  as 
construed  and  enforced  by  tbe  laws  of  the 
state  of  Minnesota;  that  the  question  of  the 
validity  of  this  contract  had  not  at  that  time 
been  decided  by  this  court  hut  on  the  con- 
trary, bad  been  decided  by  the  circuit  court 
of  Clark  county,  and  various  othw  circuit 
courts  throughout  tbe  state  of  Kentucky,  to 
be  a  Minnesota  contract  and  enforceable  as 
such  here;  that  this  controversy  between  ap- 
pellant and  appellee  was  bona  fide,  and  in- 
volved the  question  of  whethw  or  not  the 
Judgment  in  favor  of  appellee  contained  usu- 
ry; that  with  this  condition  of  affairs  exist- 
ing, appellee  and  appellant  lii  person,  and 
with  the  aid  and  guidance  of  his  attorney, 
Bodney  Haggard,  an  able  and  ^drait  coun- 
selor, in  good  faith,  and  for  the  pnrpose  of 
settling  and  adjusting  the  dlff«*ences  be- 
tween the  parties,  entered  Into  the  contract 
by  which  the  note  sued  on  was  executed  and 
delivered  by  appellant  to  appellee;  that  this 
contract  of  settlement  and  compromise  was 
made  In  tbe  office  of  Rodney  Haggard,  ap- 
pellant's counsel,  with  bis  aid,  assistance, 
and  advice,  both  he  and  appellant  b^g  pres- 
ent at  the  time;  that  all  of  Its  terms  were 
fully  understood,  approved,  and  urged  by  ap- 
pellant In  person  and  by  his  counsel;  that  It 
was  made  and  accepted  in  good  faith  by  ap- 
pellee, who  at  once  stopped  the  sale  of  the 
property,  which  was  advertised  for  that  day, 
and  thereafter.  In  good  faltb,  abandoned  and 
released  all  claims  of  any  sort  under  tiie 
jndgment  No  lejcdndw  was  made  Id  ttia 
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pleading,  ana  no  proof  adduced  bj  appellant 
to  establlBb  the  allegations  of  paym^t  and 
fraad.  which  were  placed  In  fsane  by  the  de- 
nials of  the  reply.  The  case  being  submitted 
on  the  pleadings,  a  Judgment  was  rendered 
as  prayed  for  In  the  petition. 

In  the  absence  of  a  rejoinder,  all  of  the 
well-pleaded  allegations  of  fact  In  the  reply 
are  to  be  taken  as  true;  and.  In  the  absence 
of  evidence  to  support  them,  all  of  the  alle- 
gations of  payment  and  fraud  In  the  answer 
which  were  controverted  by  the  reply  must 
be  taken  as  untrue.  The  question,  then,  for 
adjudication,  is  whether  or  not  the  compro- 
mise made  between  the  parties  litigant,  as 
set  forth  In  the  reply,  can  be  upheld.  There 
Is  a  wide  difference  between  a  compromise 
by  which  a  debtor  agrees  to  pay  in  settle- 
ment of  his  debt  a  less  amount  of  usury 
than  that  claimed  by  the  creditor,  where 
there  is  no  dispute  between  the  parties  as  to 
the  asurlous  character  of  their  contract,  and 
a  compromise  by  a  debtor  of  a  contract  which 
he  claims  contains  usury,  but  the  ubutIoub 
nature  of  which  the  creditor  in  good  faith 
disputes.  The  crucial  question  in  such  mat- 
ters is  always  wbeth^  there  Is  In  good  faith 
a  controversy  between  the  parties.  The  line 
between  these  two  classes  of  cases  some- 
times  becomes  exceedingly  Ane,  but  It  Is 
none  the  less  real  fen*  that  reason.  In  the 
caeo  of  Taylor  v.  Patrick,  1  Bibb.  168,  it  Is 
salG:  "The  compromise  of  a  doubtful  right 
Is  a  good  consideration  to  found  a  contract 
on;  and  It  is  Immnterlal  on  whose  side  the 
right  ultimately  turns  out  to  be,  as  it  must 
be  on  one  side  or  the  other,  because  there 
can  be  but  one  good  right  to  the  same  piece 
of  property."  In  the  ease  of  Fisher  v.  May's 
Heirs,  2  Bibb,  448,  5  Am.  Dec  626,  in  which 
one  party  undertook  to  dispute  and  uproot  a 
settlement  made  with  the  other,  tor  reasons 
set  forth,  the  court  said:  "This  Is  certainly 
no  ground  for  relief.  There  can  be  but  one 
superior  and  equitable  right.  If,  therefore, 
the  solemn  compromise  of  the  parties  about 
property  of  doubtful  title  Is  made  to  depend 
on  the  question  whether  the  parties  have  so 
settled  their  dispute  as  the  law  would  have 
done,  then  It  may  be  truly  said  that  a  com- 
promlne  Is  an  unavailing  and  idle  act.  which 
questions  even  the  power  of  the  parties  to 
Mod  themselves."  In  the  case  of  Crentz  v. 
Hell,  89  Ey.  429,  12  S.  W.  926.  the  following 
admirable  rule  governing  the  question  under 
discussion  was  laid  down:  "It  seems  that  the 
inquiry  is  whether  the  party  relying  on  the 
agreement  had  reasonable  and  proper  cause 
for  believing  that  the  question  was  doubtful, 
and  that  the  right  might  ultimately  prove  to 
be  with  him.  In  other  words,  it  Is  suffi- 
cient that  there  was  an  honest  claim  on  his 
part,  asserted  wltliout  fraud,  and  that  there 
was  a  real  ground  for  dispute.  If  the  point 
Is  so  clear  that  it  can  only  be  answered  In 
one  way,  the  compromise  would  be  Invalid, 
as  wanting  a  consideration  to  uphold  It. 
Tbe  fldeanacT  of  the  conslderatloii  cannot  be 


inquired  into,  but  the  want  of  any  consider- 
ation whatever  may  be  Inquired  Into.  The 
VMdict  of  a  jury  or  the  declslcm  of  a  court 
depends  in  a  greater  or  less  degree  upon  the 
human  understanding  as  to  what  Is  right 
and  equitable  in  a  given  state  of  case;  hut 
when  the  given  state  of  case  has  received 
such  Judicial  interpretation  as  to  admit  of  no 
question,  supposing  that  the  Judicial  mind 
will  continue  to  run  In  the  same  channel 
(aud  such  supposition  should  always  be  in- 
dulged In),  then  there  can  arise.  In  a  legal 
and  equitable  sense,  no  consideration  tor  a 
compromise  of  such  matter.  It  is  <Hily  In 
reference  to  such  matters  as  counsel  learned 
In  the  law  or  courts  might  differ,  although 
the  right  ultimately  turns  out  to  be  wholly 
on  one  side,  that  constitutes  a  valid  consider- 
ation for  compromising  such  matters.  The 
question  of  such  consideration  cannot  be 
measured;  hence  its  adequacy  will  not  be 
inquired  into." 

The  admitted  facts  show  that  at  the  time 
the  compromise  under  consideration  was  en- 
tered into,  there  was  a  bona  fide  controversy 
between  the  parties  litigant;  that  at  that 
time  the  contract  between  them  had  been  up- 
held by  the  circuit  court  in  which  It  was  then 
depending  as  valid  and  binding;  that  the 
other  circuit  courts  had  so  held,  and  this 
court  at  that  time  had  made  no  ruling  ad- 
verse to  that  position.  It  may  be  said,  there- 
fore, that  there  was  a  real  controversy  be- 
tween the  parties,  tbe  ultimate  outcome  of 
which.  If  carried  to  this  court,  could  not  then 
be  known.  This  was  evidently  believed  by 
the  counsel  for  appellant,  who  was  a  man  of 
high  rank  and  standing  in  his  profession,  or 
he  would  not  have  advised  his  client  to  make 
the  compromise.  There  is  no  more  reason 
why  a  contract  as  to  the  usurious  nature  of 
which  there  Is  a  genuine  dispute  should  not' 
be  compromised,  than  If  It  related  to  any 
other  question  of  disputed  legal  right  In 
the  case  of  Gynthlana  Loan  &  Building  Asso- 
ciation V.  Florence  (Ky.)  50  S.  W.  207,  where 
there  was  a  dispute  between  the  borrowing 
member  and  the  corporation,  and  they  had 
settled  and  adjusted  their  differences,  tbe 
court  in  upholding  the  settlement  said:  "The 
parties,  to  avoid  litigation,  had  a  clear  right 
to  agree  on  what  this  amount  was;  and  a 
compromise  of  such  matter,  if  made,  as  al- 
leged In  the  answer,  fairly,  deliberately,  and 
with  the  advice  of  counsel,  cannot  be  disre- 
garded. By  tbe  arrangement  appellees  not 
only  had  their  note  canceled  and  the  mort- 
gnge  on  the  land  released,  but  got  rid  of  all 
liability  as  stockholders  in  the  association, 
and  terminated  all  connection  with  It  or  lia- 
bility to  It  or  to  Its  creditors  thereafter.  The 
law  delights  to  uphold  eomppomlses,  because 
they  keep  down  strife  and  prevent  litigation. 
Tbe  reasons  which  allow  usury  paid  upon  a 
compromise  to  be  recovered  have  no  applica- 
tion to  a  compromise,  made  in  good  faith, 
of  other  matters  not  tainted  with  usury,  and 
for  which  a  legal  liability  existed."   In  tbe 
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case  of  United  States  Bnllding  &  Loan  Asso- 
ciation (Ky.)  66  S.  W.  622,  It  was  said:  **The 
court  is  of  tbe  opinion  that  the  contract  be- 
tween the  association  and  Its  borrowing 
member,  hj  which  they  settled  the  matter 
of  usury  contained  in  its  debt  against  him, 
and  In  which  they  agreed  upon  the  price  to 
be  paid  by  the  association  for  appellee's  stock 
In  It  and  allowed  as  a  credit  Mpou  the  debt, 
was  a  meeting  of  the  minds  of  the  parties 
competent  to  contract  about  those  matters. 
The  controversy  existing  between  them,  and 
the  problematical  value  of  the  stock,  were 
sufficient  consideration  to  support  the  agree- 
ment It  was  a  contract  in  every  essential. 
It  was  such  a  contract  that  had  the  value  oi 
the  stock  of  appellee  been  greater  than  was 
allowed  In  his  settlement,  he  would  have 
been  compelled  to  accept  the  settlement  and 
to  have  specifically  performed  it"  In  the 
case  of  Ijatham  t.  Glasscock,  10  Ky.  Law 
Rep.  77,  In  an  opinion  by  the  superior  court 
it  was  said:  "As  the  issue  was  made  as  to 
the  usury  in  the  note  sued  on,  and  the  par- 
ties, after  the  Issues  were  Joined,  compro- 
mised the  matters  Involved  in  the  action, 
whereby  it  was  agreed  that  the  judlgmoit 
should  be  rendered  for  plaintiff  for  a  certain 
amount  which  was  considerably  less  than 
the  amount  claimed,  and  the  Judgment  was 
so  entered,  this  Judgment  as  effectually  dis- 
posed of  the  question  of  usury  as  if  the  court 
had,  upon  the  trial  of  the  issues  Joined,  ren- 
dered Judgment  for  the  same  amount"  The 
case  of  Gynthfana  Building  Sc.  Savings  Asso- 
ciation V.  Bcklar  (Ky.)  65  S.  W.  335,  is  not 
Inconsistent  with  the  cases  here  cited.  In 
that  case  there  was  no  dispute  on  the  ques- 
tion of  usury.  It  was  a  mere  compromise, 
which  Iiad  the  effect  of  causing  the  creditors 
to  remit  a  part  of  the  usury,  and  the  debtor 
agreeing  to  pay  the  balance,  together  with 
the  principal  debt  There  is  no  magte  in  the 
word  "usury"  which  forbids  a  question  as  to 
Its  existence  being  settled  between  the  par- 
ties, the  same  as  any  other  disputed  and 
doubtful  claim.  In  the  case  at  bar,  at  the 
time  the  compromise  was  made,  it  was 
doubtful  as  to  what  would  be  the  ultimate 
outcome  of  the  claim  on  the  port  of  the  cor- 
poration that  its  contract  was  a  Minnesota 
contract  valid  and  binding  by  the  laws  of 
that  state,  and  wliich  should  be  valid  and 
binding  here.  This  court  had  made  no  rul- 
ing upon  that  question,  and  at  that  time  the 
Judicial  utterance  of  the  circuit  court  was  in 
favor  of  the  contention  of  appellee.  Subse- 
quently tills  court  has  settled  the  question 
adversely  to  the  contention  of  appellee,  but 
this  does  not  render  nugatory  the  settlement 
between  the  parties.  There  is  no  more  rea- 
son now  to  Upset  the  settlement,  in  favor  of 
appellant  because  this  court  has  finally  de- 
cided adversely  to  the  claim  of  the  appellee, 
tlian  there  would  have  been  to  upset  it  in  fa- 
vor of  the  appellee,  so  as  to  permit  it  to  col- 
lect the  full  amount  of  the  Judgment  origin- 
ally rendered,  If  tida  court  had  adjudged  tlie 


contract  to  have  been  a  Minnesota  contract, 
enforceable  by  the  laws  of  this  state.  As 
has  been  well  said,  it  does  not  matter  upon 
which  side  the  right  ultimately  appears  to 
have  be^  if  at  the  time  the  settlement  was 
made  there  was  a  bona  fide  controversy  be- 
tween the  parties,  about  which  lawyers  and 
courts  might  differ. 

For  these  reasons,  the  Judgment  of  the  cir- 
cuit court  is  afilrmed. 


SOUTH  COVINGTON  &  C.  ST.  RT.  CO.  v. 
McHUGH. 

(Court  of  Appeals  of  Kentucky.   Dec  2.  1903.) 

8TRBBT  IUIL.WATS-C0LIJSI0N8  WITH  CAR- 
RIAGBS— DUTY  OF  COMFANT— FAILDRB  TO 
WATCH  AND  WARN— ACTIONS  FOR  INJURIES 
— BVIDENCB-OFFBR  OF  SBTTLBMBNT-OROSS 
NEGIJOaNGB— DAMAOOS  —  APPBAL  — HABH- 
LESS  ERROR. 

1.  In  AD  action  against  a  street  railway  com- 
pany for  injuiy  to  a  hack  and  death  of  a  horse, 
testimony  of  plaintiff  tliat  immediately  before 
the  accident  his  hack  was  worth  |1,100  or  Sl.- 
000;  that,  after  speeding  over  |200  in  T«pau^. 
it  was  not  worth  more  than  $500  or  $600;  that 
the  horse  was  worth  |8U,  and  the  harness  de- 
stroyed, $00— supports  a  verdict  for  $800. 

2.  Statement  in  an  offer  by  plaintiff  to  settle 
with  a  street  railway  company  for  damages 
done  to  his  horse  and  hack,  to  the  effect  uat 
he  had  expended  $207  in  repairs  of  the  hael^ 
and  wanted  that  with  $100  for  his  horse  and 
harness.  In  full  for  his  claim.  Is  not  conclusive 
on  plaintiff  as  to  the  amouut  of  his  damage. 

3.  In  an  action  against  a  street  railway  for 
damages  to  a  horse  and  hack,  the  admission  of 
evidence  as  to  the  time  plaintiff  was  deprived 
of  the  use  of  the  back,  and  of  the  valoe  of  the 
lost  use  for  that  time,  was  not  prejadicial, 
where  the  evidence  was  later  withdrawn  from 
the  jury  by  a  written  instraction  and  admoni- 
tion of  the  court  and  the  verdict  showed  that 
the  jury  olwyed  such  Instruction. 

4.  Id  an  action  against  a  street  railway  tor 
Injuries  to  a  hack,  evidence  that  the  track  was 
on  a  much-traveled  highway  in  an  incorporated 
town,  and  that  the  place  of  the  Injury  was  on  a 
down  grade,  and  where  the  view  to  the  ap- 

E roach  was  obstructed,  and  that  the  car  was 
eing  run  at  a  speed  of  20  milra  an  hour,  with- 
out any  signal  of  its  approach,  was  sufficient 
to  submit  to  the  jury  the  question  of  gross  n^- 
ilgence. 

5.  Drivers  and  pedestrians  on  a  highway  are 
not  trespassers,  but  have  an  equal  right  with 
street  cars  to  use  the  highways;  and,  If  the  car 
driver  fails  to  keep  a  proper  lookout  for  their 
presence  and  give  them  timely  warning  of  his 
approach,  the  company  will  1m  liable  for  a  re- 
sulting iiuuTy,  although  the  car  was  running  at 
a  reasonaole  rate  of  speed,  and  although,  after 
the  driver  actually  discovered  the  peril  of  the 
person  on  the  track,  be  unavailingly  used  every 
means  at  his  command  to  avert  the  Injury. 

Appeal  from  Circuit  Oonrt,  Kenton  Coonty. 

"Not  to  be  officially  reported." 

Action  by  Thomas  J.  McHugh  against  tbe 
South  Covington  &  Cincinnati  Street  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

SimraU  ft  Galoin,  for  appellant  11  h. 
Harbemn,  tor  appellee, 

O'RRAR,  J.  One  of  appellant's  motor  cars 
collided  with  appellee's  back,  Idlllng  one  of 
the  boraea,  demolishing  the  back  so  as  to  re- 
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qnlr*  extenslre  lepairs,  and  destroying  the 
harness.  In  this  suit  to  recoTer  damages, 
the  jmy  awarded  appellee  f 800. 

Appellant's  first  complaint  Is  that  the  ver- 
dict was  excessive.  The  only  evidence  before 
the  Jnry  on  that  subject  was  the  testimony 
of  appellee.  He  said  that  Immediately  before 
the  accident  his  hack  was  worth  "about  $1,- 
100  or  91,000,"  and  that,  after  spending  ovw 
$200  In  having-  It  repaired  after  the  injury, 
It  was  worth  not  exceeding  11500  or  $600. 
The  horse  that  was  killed  was  worth  $80,  and 
the  harness  destroyed  was  worth  $60.  If  the 
Jury  took  the  minimum  of  $1,000  as  the  value 
of  the  hack  Immediately  before  It  was  Injur- 
ed, and  $500  as  Its  value  when  repaired,  after 
an  expenditure  of  $200,  the  net  value  Immedi- 
ately after  the  Injury  would  have  been  $300, 
which,  deducted  from  the  $1,000.  would  have 
shown  the  damage  to  the  hack  at  $700.  Add- 
ing the  value  of  the  horse  at  $60,  and  of  the 
harness  at  $50  (which  appellee  had  offered 
to  appellant  to  take  In  settlement  of  those 
two  items  directly  after  the  occarreuce),  the 
verdict  of  the  Jury  Is  accounted  for,  and  is 
fully  warranted  by  the  uncontradicted  testi- 
mony. 

It  was  shown  on  appellee's  cross-examlna- . 
tlon  that,  In  an  effort  to  settle  his  loss  with 
appellant,  he  made  a  statement  that  he  had 
expended  $207  In  having  the  hack  repaired, 
and  that  be  wanted  that  sum.  and  $100  for  his 
horse  and  harness,  In  full  for  his  claim.  He 
testlfled  that  after  the  vehicle  was  repaired 
It  was  not  as  good  or  as  valuable  as  before 
the  injury.  Appellant  declined  to  settie.  It 
Is  now  argued  for  tt  that  appellee's  statement 
as  to  the  amount  of  his  damage  should  be 
taken  as  conclu^ve.  It  seems  that  appellee 
based  his  loss  upon  an  erroneous  measure  of 
damages.  But  whether  he  did  or  not,  his 
statement  was  in  no  sense  an  estoppel  It 
was  properly  admitted  to  go  before  tbe  Jury, 
who  were  at  liberty,  as  It  was  their  duty,  to 
give  appellee  a  greater  sum,  if  fully  warrant- 
ed by  the  evidence,  under  a  correct  measure, 
as  fixed  by  the  court,  viz..  the  difference  In 
the  value  of  the  vehicle  immediately  before 
and  immediately  after  Its  Injury. 

The  court  admitted  evidence,  over  appel- 
lant's objection,  as  to  the  time  appellee  was 
deprived  of  the  use  of  the  hack,  and  of  the 
value  of  the  lost  use  for  that  time.  Later 
this  evidence  was  withdrawn  from  tbe  Jury's 
consideration  by  a  vrrltten  Instruction  and  ad- 
monition of  the  court.  It  is  argued  for  appel- 
lant that  the  harmful  effect  of  this  irrelevant 
matter  remained  In  the  minds  of  the  Jury, 
notwithstanding,  and. that  a  new  trial  should 
have  been  granted.  Tbe  jury's  verdict,  as 
above  Indicated,  shows,  In  our  opinion,  that 
they  obeyed  the  court's  Instructtons  on  this 
point.  The  action  and  ruling  of  the  court  do 
not  appear  to  us  to  haTe  been  prejudicial  to 
appellant. 

The  court  gave  the  Jury  an  Instruction  al- 
lowing them  to  award  punitive  damages  if 
aiq;iellantf8  agent  Is  control  of  tbe  car  VM 


grossly  negligent  at  the  time  of  the  collision, 
defining  properly  to  tbe  Jury  what  constitut- 
ed gross  negligence.  It  is  complained  that 
there  was  no  evidence  of  gross  negligence. 
We  think  there  was.  The  railway  track  was, 
upon  and  near  the  margin  of  a  much-traveled 
public  highway,  and  within  tbe  limits  of  an 
Incorporated  town.  The  grade  of  the  track 
was  downward  at  this  point  The  carriage 
was  emerging  from  a  gate  opening  from  a 
driveway,  flanked  by  trees  and  bushes  In 
foliage.  Appellee's  evidence  was  that  the  car 
was  being  run  at  a  speed  of  20  miles  an 
hour,  and  without  ringing  of  gong,  or  other 
signal  of  Its  approach.  We  think  tt  proper  to 
submit  to  the  Jury  whether  such  a  high  rate 
of  speed  on  a  down  grade,  at  a  point  on  a 
much-used  highway  in  a  town  where  car- 
riages and  pedestrians  had  the  right  to  be, 
and  might  reasonably  be  expected  at  any 
time,  and  where  a  view  of  their  approach  was 
obstructed,  was  not  such  gross  negligence  as 
evinced  a  reckless  disregard  of  Ufe  and  prop- 
erty. 

Appellant  hsked,  but  the  court  refused,  an 
Instruction  telling  the  Jury  that  If  appellant's 
car  was  being  run  at  a  reasonable  rato  of 
speed,  and  that  the  car  could  not  have  been 
stopped  by  the  motorman,  with  the  means  at 
hand,  after  discovering  appellee's  peril,  with- 
out endangolng  the  lives  of  his  passengers, 
the  company  was  not  liable.  This  Inatruction 
made  appellant's  duty  to  the  carriage  and  its 
occupants  begin  only  upon  the  discovery  of 
their  Jeopardy  from  the  car.  This  Is  not  the 
law  as  to  street  cars  using  a  public  highway. 
Drivers  and  pedestrians  on  the  highway  are 
not  trespassers.  They  have  an  equal  right 
to  use  the  highways  with  tbe  street  cars. 
Tbe  car  driver  must  keep  a  proper  lookout  for 
their  presence,  and  give  them  timely  warning 
of  his  approach.  If  he  falls  to  keep  such 
lookout  and  give  such  warning,  his  master 
will  be  liable  for  a  resulting  Injury,  although 
the  car  was  running  at  a  reasonable  rate  of 
speed,  and  although  after  the  driver  actually 
discovered  tbe  peril  of  the  person  on  tbe  track 
he  unavalUngly  used  every  means  at  Ills 
command  to  avert  the  Injury. 

PercelvlDg  no  error  prejudicial  to  appel- 
lant's substantial  rights,  the  Judgment  Is  af- 
firmed, with  damages. 


WTMOND  et  al.  r.  BARBBB  ASPHAI/T 
PAY.  CO. 

(Court  of  Appeals  of  Kentucky.   Dec.  8,  1903.) 

UTTNICIPAL  GORPORATIONS-^TREBT  IHPROVB- 
MBNTS-ORIOINAL  CONSTRUCTION— AS- 
SBSSMBNT— APFORTIONUBNT. 

1.  Where  a  portion  of  an  old  turnpike  nad 
was  by  the  extension  of  dty  limits  included 
therein,  and  became  a  public  way  of  the  city, 
and  as  such  had  repairs  made  upon  it,  such  re- 
Italrs  did  not  constitute  an  original  construc- 
tion, so  as  to  relieve  the  owners  of  abutting 
property  from  liability  for  a  subsequent  im- 
provement. 

2.  A  street  on  which  improvements  were 
made  was  paralleled  on  the  east  by  a  street  of 
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equal  leDsth,  while  the  au-eet  next  west  re- 
mained parallel  with  It  only  in  part;  and.  In 
apportiooing  the  cost  of  the  improTement  to  ad- 
jacent property,  the  council  treated  the  street 
•d  the  west  as  ninnfng  parallel  to  the  improved 
street  the  entire  distance.  Held  that,  though 
this  method  resulted  in  the  territory  to  be  tax- 
ed on  the  eaat  side  of  the  improved  street  being 
wider  than  that  on  the  west  side,  nererthelese, 
as,  under  the  lav,  the  territory  woald  have 
been  taxed  fai  the  manner  determined  by  the 
cooncil  if  the  street  on  the  west  side  actually 
ran  parallel  the  entire  distance,  the  mettMKl 
adopted  by  the  council  was  proper. 

8.  Where  a  street  which  was  to  be  Improved 
had  been  improved  along  part  of  its  distance  by 
original  construction,  the  action  of  the  city  au- 
thorities Id  pnying  for  the  construction  of  this 
portion  of  it  with  funds  of  the  city  was  not 
inejudicial  to  the  property  owners. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany against  L.  H.  Wymond  and  others. 
From  a  Judgment  for  plaintiff,  defoidanta 
anteal.  Affirmed. 

Oarioll  &  Carroll  and  Lane  &  Harrison,  for 
appellants.  William  Furlong,  for  appellee^ 

PAYNTER,  J,  This  appeal  Involves  the. 
question  of  the  validity  of  apportionment 
warrants  for  street  Improvement  T%e  gen- 
eral comicll  of  the  city  of  Louisville,  by  ap- 
[voprlate  resolution,  ordered  the  Improve- 
ment of  Parlk  Place  by  original  construction. 
The  territory  embracing  Parlt  Place  was 
takra  into  the  dty  many  years  ago.  At  that 
time  Park  Place  was  the  old  National  Turn- 
pike Road.  Some  years  previous  to  the  pas- 
sage of  the  resolution  here  under  considera- 
tion the  city  expended  about  $400,  and  at 
another  time  about  $800,  In  repairing  the  road 
and  In  placing  metal  on  It.  As  the  turnpike 
road  bad  been  constructed  before  the  terri- 
tory which  it  traverses  was  brought  into  the 
city,  and  as  the  city  made  the  repairs  men- 
tioned, and  thereafter  used  it  as  a  street,  it 
is  contended  the  assessment  of  tiie  property 
owners  with  the  cost  of  the  improvement  in 
question  is  illegal,  because  as  they  claim  the 
improvement  is  not  by  original  construction. 
If  their  contention  be  correct,  that  It  Is  not 
an  Improvement  by  original  construction, 
they  are  not  liable  for  the  coat  of  It,  under 
the  charter  of  the  city  of  Louisville.  The 
construction  of  the  road  before  the  territory 
through  which  It  runs  was  annexed  did  not 
make  It,  In  the  meaning  of  the  charter,  an 
Improvement  by  original  conatructioo.  It 
seems  to  the  court  that  the  repairs  which  the 
city  made  on  It  cannot  be  regarded  as  a  con- 
struction of  the  road,  in  any  sense;  much 
less,  be  r^arded  as  an  Improvement  by  orig- 
inal construction.  Until  the  street  was  Im- 
proved as  provided  by  the  resolution  of  the 
general  council,  and  for  which  the  property 
owners  are  charged,  there  was  no  original 
construction  of  the  street.  McHenry  t.  Sel- 
vage, etc.,  99  Ky.  232.  35  S.  W.  R45. 

Salt  of  Park  Place  la  Third  street,  mn- 


ning  parallel  therewith.  On  the  west  la 
Fourth  street,  which  parallels  It  only  In  (Mirt. 
In  making  the  apportionment,  the  general 
council  treated  Fourth  street  as  paralleling 
Park  Place  the  entire  distance.  In  making 
the  apportionment,  the  t^Itory  to  be  taxed 
on  the  east  side  of  Park  Place  was  d^ned 
by  a  midway  line  between  Park  Place  and 
Third  street.  The  territory  on  the  west  side 
was  defined  by  a  midway  line  between  Park 
Place  and  Fourth  street  and  Fourth  street 
extended.  It  results  from  this  that  the  ter- 
ritory to  be  taxed  on  the  east  side  ot  Park 
Place  la  wider  than  that  on  the  west  side  of 
it  The  general  council  deemed  It  proper  to 
treat  the  twrltory,  In  making  the  apportion- 
ment ss  if  It  was  defined  Into  squares  by 
principal  streets.  If  Fourth  street  had  bcea 
actually  extended,  and  the  territory  defined 
by  principal  streets,  the  law  would  have  tax- 
ed the  territory  in  the  manner  attempted  to 
be  done  by.  the  general  council.  It  was  the 
duty  of  the  general  council  to  define  the  ter- 
ritory to  be  taxed,  and  we  are  of  the  opinion 
that  It  did  so  In  an  equitable  and  Just  way. 
We  think  this  apportionment  Is  sustained  by 
Dumesnil,  etc.,  v.  Shanks,  etc.,  97  Ky.  3M, 
30  S.  W.  654,  31  S.  W.  864,  and  Ooopor  t. 
Nevln,  90  Ky.  88,  13  S.  W.  841. 

It  appears  that  about  140  feet  of  the  dis- 
tance to  be  improved  near  the  Confederate 
Monument  bad  been  Improved  by  original 
construction.  The  city  authorities  recogniz- 
ed that  the  property  ovraers  along  the  Im- 
provement should  not  under  the  charter,  be 
required  to  pay  for  the  Improvement  of  that 
part  of  the  street.  The  city  paid  for  the  con- 
struction of  that  part  of  It;  hence  the  prop- 
erty owners  were  not  made  to  pay  that  cost. 
We  do  not  thhik  that  this  was  prejudicial  t» 
the  property  owners. 

Hie  Judgment  Is  affirmed. 


ATTLBACH'S  BX'R  t.  RBAD  et  aL 
(Court  of  Appeals  of  Kentucky.   Dec.  S,  1906.) 

BZBICTTTORS— PURCHASE  OF  PROPBRTT  WITH 
ASSETS  OF  B8TATB— EVIDENCB-^UDOMBNTS 
— SKTTINO  ASIDD-MOTION  FOR  NOW  TRIAL. 

1.  A  motion  to  set  aside  a  Judgment  in  an 
eqoitable  case,  made  within  15  days  after  the 
rendition  of  the  Jod^ment,  was  In  fact  a  mo- 
tion for  a  new  trial,  suspending  the  judgment 
until  the  motion  was  acted  upon,  so  that  the 
court  had  power  at  any  time  pending  the  mo- 
tion to  set  aside  the  judgment,  though  more 
than  60  days  had  elapsed  since  it  was  ren- 
dered. 

2.  Where  an  executor  foreclosed  a  mortgage 
belonging  to  the  e^state.  and  purchased  at  the 
sale  for  the  debt  due  the  estate,  the  purchase 
was  in  his  reprcfentatire  capacity,  and  he  held 
the  property  as  trustee,  and  not  individually. 

8.  In  an  action  by  an  administrator  with  the 
will  annexed  to  compel  the  executor  of  a  will 
formerly  probated  to  tarn  over  the  proceeds  of 
the  sale  of  property  alleged  to  have  been  por- 
chased  with  assets  of  the  estate,  evidence  con- 
sidered, and  heJd  to  show  that  the  property  was 
purchased  by  the  defendant  as  executor,  and 
not  In  his  Individual  capadty. 


f  2.  See  Executori  sod  Adsilnlstraton.  TOl.  12. 
Cent  Dig.  5  <23.  ■ 
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Appeal  from  Clrcalt  Court,  Kenton  Coonty. 

"Not  to  be  officially  reported." 

Action  by  Frank  Fehr,  executor  of  Theresa 
Aolbach,  against  Adelhelde  Dlckman,  In 
which  John  B.  Bead,  as  administrator  with 
the  will  annexed  of  the  same  decedent,  inter- 
veoed.  E^m  a  Judgment  for  Intervener, 
plaintiff  appeals.  Affirmed. 

O.  P.  Schmidt,  for  aroellant  W.  A.  Byrne, 
for  an>ellee8. 

BARKER,  J.  Theresa  Aulbach  died  domi- 
ciled in  Hamilton  county,  Ohio,  leaving  two 
wills.  The  first  of  these  was  admitted  to  pro- 
bate, and  by  it  the  testator,  after  the  pay- 
ment of  her  Just  debts,  devised  all  of  her 
propet'ty  to  the  appellant,  and  nominated  him 
as  her  executor,  without  bond.  Among  the 
assets  of  the  estate,  there  came  Into  the  hands 
of  ap{>ellant  a  note  of  John  E.  Hamilton  for 
the  sum  of  f  1,500,  the  payment  of  which  was 
secured  by  a  mortgage  on  a  farm  In  Eeuton 
county,  Ky.  This  note  appellant  prosecuted 
to  a  Judgment  enforcing  the  mortgage,  and, 
at  the  commissioner's  sale,  purchased  the 
farm  for  the  debt  due  the  estate.  This  ac- 
tion was  prosecuted  in  the  name  of  Frank 
Fehr,  executor  of  Theresa  Aulba<di,  and  the 
deed  of  the  commissioner  was  so  made  to 
him.  Afterwards  he  seems  to  have  charged 
himself.  In  his  accounts  as  executor,  with  the 
$1,600  note.  Subsequently  he  sold  the  farm 
to  Mrs.  Adelhelde  Dlckman  for  the  sum  of 
$1,500,  $400  of  which  was  paid  cash,  and  for 
the  balance  the  purchaser  executed  six  notes, 
secured  by  a  Hen  on  the  property.  The  last 
four  of  these  notes  amounted.  In  the  aggre- 
gate, to  $1,000;  and,  not  being  paid  at  ma- 
turity, appellant  Instituted  an  action  In  the 
Kenton  circuit  court  for  a  Judgment  and  en- 
forcement of  his  lien.  In  the  meantime  an- 
other will  of  Theresa  Aulbach  had  been  ad- 
mitted to  probate  In  the  proper  court  In  Ham- 
ilton county,  Ohio,  which  was  altogether  dif- 
ferent from  the  one  first  probated.  By  it  the 
decedent  left  her  property  to  her  relatives. 
The  order  admitting  this  second  will  to  pro- 
bate, and  setting  aside  the  order  of  probate 
of  the  first  will,  was  appealed  by  appellant  to 
the  Supreme  Court  of  Ohio,  where  it  was 
finally  affirmed,  and  the  question  of  the  valid- 
ity of  the  two  wills  was  decided  adversely 
to  appellant,  whereupon  a  copy  of  the  second 
will  was  admitted  to  probate  In  the  coun^ 
court  of  Kenton  connty,  and  John  B.  Read, 
the  appellee,  was  appointed  administrator 
with  the  will  annexed.  When  this  waa  done, 
the  aiq;>eUe®i  ^  administrator  with  the  will 
annexed  of  Theresa  Aulbach,  Intervened  in 
the  action  of  Frank  Fehr,  Bxecntor,  v.  Adel- 
helde Dlckman,  by  filing  a  petition  to  be 
made  a  party,  which  substantially  set  up  the 
facts  as  herein  stated;  praying  that  the  as- 
sets arising  from  the  enforcement  of  the 
mortgage  lien  be  paid  over  to  him,  instead  of 
to  appellant  who  had  then  ceased  to  be  ex- 
MDtor.  This  daim  was  disputed  t^^  app^ 


lant,  who  alleged  that  he  had  purchased  the 
farm  In  his  individual  capacity,  and  that  it 
thereby  became  his  property;  that  the  notes 
and  their  proceeds  belonged  to  him  individ- 
ually; and  this  Is  the  real  question  In  this 
case.  Adelhelde  Dlckman  paid  into  the  court 
the  sum  of  $1,223.60,  being  the  full  amount 
of  tile  balance  due  fro^  her  as  purchaser  of 
the  farm  In  question,  and  from  that  time 
ceased  to  be  Interested  In  the  litigation,  leav- 
ing the  appellant  and  appellee  to  contest  over 
the  money.  The  Issues  having  been  made  up 
between  the  parties  litigant,  the  case  was 
dually  submitted  to  the  court  and  a  Judg- 
ment rendered  in  favor  of  appellant  This 
Judgment  upon  motion  of  appellee,  was  set 
aside.  In  order  to  permit  him  to  file  a  neces- 
sary pleading  which  he  had  overlooked.  Aft- 
erwards, upon  a  resubmission  of  the  case,  the 
court  again  decided  In  favor  of  ai^ellant, 
whereupon  appellee  again  moved  to  set  aside 
the  Judgment.  This  motion  was  made  with- 
in 15  days  after  the  adverse  Judgment  was 
entered  against  him.  The  court  took  the 
matter  under  couslderation,  and,  after  the 
expiration  of  about  K  months,  set  aside  the 
former  Judgment  entered  a  Judgment  In 
favor  of  appellee,  of  which  appelant  la  now 
complaining. 

The  first  proposition  urged  by  appellant  is 
that  the  court,  at  the  time  it  set  aside  the 
Judgment  in  his  favor,  had  lost  Jurisdiction 
to  do  so,  because  of  the  expiration  of  more 
than  60  days  from  its  rendition.  This  conteu- 
tiou  Is  founded  upon  tbe  theory  that  the  mo- 
tion of  appellee,  made  within  16  days  after 
the  rendition  of  the  Judgment  was  not  a  mo- 
tion for  a  new  trial;  and,  in  support  of  this, 
appellant  relies  upon  the  case  of  Williams  v. 
Williams  (Ky.)  54  S.  W.  716.  To  this  we 
cannot  agree.  In  our  opinion,  this  being  an 
equitable  case,  the  motion  to  set  aside  the 
Judgment  within  15  days  after  its  rendition 
was  for  all  purposes  a  motion  for  a  new  trial. 
The  opinion  In  the  case  of  Williams  v.  Wil- 
liams turned  upon  the  fact  that  the  motiou 
wa'S  not  made  within  16  days  after  the  Judg- 
ment and  it  was  therefore  held  that  it  could 
not  operate  as  a  motion  for  a  new  trial,  and 
that  the  court  lost  Jurisdiction  after  the  ex- 
piration of  60  days  to  set  aside  its  Judgment. 
The  point  relied  upon  -by  appellant  was  held 
adversely  In  tbe  case  of  Tnipp  v,  Aldrlch,  Re- 
ceiver (Ky.)  67  S.  W.  834,  In  which  the  ques- 
tion imder  discussion  was  elaborately  argued, 
and  Williams  v.  Williams  and  other  cases  ex- 
plained and  limited  as  herein  set  out  We 
think  the  motion  to  set  the  Judgment  aside, 
having  been  made  wlthio  15  days  after  its 
rendition,  was  a  motion  for  a  new  trial;  and, 
being  such,  it  suspended  the  Judgment  until 
it  was  disposed  of.  Commonwealth  v.  Ba- 
varian Brewing  Oo.  <Ky.)  72  S.  W.  18. 

On  the  merits,  appellant  contends  that  he 
purchased  the  farm  In  his  individual  capacity, 
and  that  the  words  In  the  deed  by  which  it 
was  conveyed  to  him  as  executor  of  Theresa 
Aulbach  wen  merely  deacr^tlo  i^'wiw. 
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This  contention  cannot  be  uph^  The  note 
from  Hamilton  waa  the  property  of  the  de- 
cedent, and  the  purchase  ot  the  farm  at  tiie 
judicial  sale  was  a  purchase  with  the  assets 
of  the  estate.  Being  such,  appellant  held  the 
farm  as  trustee,  and  not  Individually.  Long- 
est, Adm'r,  T.  Tyler's  Executor,  1  Dot.  192; 
Moore  T.  Moore,  6  Sana;  404;  Handlln  t.  Da- 
vis, 81  Kj.  34;  Clayton  t.  Clayton's  Eiec'r 
(Ky.)  12  S.  W.  812;  and  Bartlett's  Adm'r  t. 
Gray.  4  Ky.  Law  Bep.  616. 

Indqiendent  of  the  law  of  the  case,  how- 
ever, as  a  question  of  (act.  It  was  clearly 
shown  that  appellant  purchased  the  farm  as 
executor,  and  not  In  his  Individual  capacity. 
A  statement  of  the  estate  of  Tho^sa  Aul- 
bach  filed  with  bis  pleading  shows  that  be 
charged  the  estate  with  960  taxes  on  the 
farm;  $55  for  clover  seed;  9B6  for  timothy 
seed;  1^135  for  a  new  fence,  material,  and 
labor;  $026  for  125  trips  to  Covington  and 
the  (arm;  and  $80  tor  the  expense  of  selUng 
It  An  affidavit  made  by  him  In  reference  to 
the  estate,  and  which  was  put  In  evidence, 
contains  the  foDowlng:  "Frank  Fehr,  being 
first  duly  sworn,  makes  oath  and  says  that, 
as  to  some  of  the  Items  or  credits  In  bis  ac- 
count filed  as  executor  of  said  estate,  he  Is 
unable  at  tids  time  to  ivoduce  vouchers  for 
the  various  reasona  hereinafter  stated  as  to 
the  various  Items:  Voucher  No.  2.  This  Item 
is  for  taxes  paid  <xt  a  farm  whldi  be  bought 
In  as  executor  at  the  sale  of  John  B.  Hamll* 
ton,  assignee,  who  was  a  mortgagor  to  de- 
ceased. That  he  actually  paid  this  amount, 
it  being  tat  two  years'  taxes,  and  had  a  re- 
ceipt therefor,  but.  to  the  best  of  his  knowl- 
edge and  recollection,  said  receipts  were  hand- 
ed OT&e  to  Mrs.  Dlckman,  who  purchased  said 
farm  from  him.  *  *  *  Voucher  No.  5. 
This  amount  was  paid  to  Mr.  Stautfenbe^, 
who  resides  on  a  farm  adjoining  the  farm 
purchased  by  him  as  executor,  and  was  paid 
for  pruning  the  trees  on  said  farm.  Voucher 
No.  0.  This  was.  paid  out  to  various  persons 
for  labor  and  material  used  in  the  construc- 
tion of  a  fence  around  the  farm,  but  afflattt 
Is  able  to  produce  only  the  receipt  for  the 
barb  wire  and  locks  used  for  said  fence, 
amounting  to  $81.  Voucher  No.  This 
amount  was  paid  to  the  master  commissioner, 
who  prepared  the  deed  from  himself  to  affi- 
ant as  executor,  affiant  receiving  no  receipt 
therefor.  Voucher  No.  24.  The  amount  rep- 
reftented  by  this  voucher  waa  paid  to  Mr. 
Hensog,  a  real  estate  agent  In  Covington,  as 
commissions  for  the  sale  o(  the  farm.  tSlgn- 
ed]  Frank  Fehr,  Ex."  (Sworn  to  before  a 
notary.)  Appellant  did  not  testify  in  the 
case,  and  offered  no  evidence  to  contradict  or 
explain  away  the  statements  In  his  account 
and  affidavit  This  shows  conclusively  that 
his  claim  to  have  purchased  the  property  in- 
dividually was  an  afterthought  to  meet  the 
ementency  arising  ui>on  the  probation  of  the 
second  will.  The  fact  that  he  charged  him- 
self with  the  $1,600  Is  Immaterial;  he  did  not 
pay  oat  this  money;  and,  when  the  real  rep- 


resentative ol  the  estate  recelvea  the  funds 
now  In  court,  appellant's  accounts  aa  executor 
can  be  corrected  so  as  to  do  him  justice. 
For  these  reasons,  the  Judgment  is  affirmed. 


WHITNEY  V.  WHITNEY. 

(Court  of  Appeals  of  Kentucky.   Dec.  4,  1903.) 

PARTNERSHIP— DISSOLUTION— 8BTTLBHBNT 
— SAUH  or  PROPERTY. 

1.  Id  an  action  to  settle  a  partnershln.  In 

which  it  appeared  from  the  petition  and  evi- 
dence that  tiie  firm  property  was  of  such  a 
character  as  to  require  its  sale  in  order  to  make 
a  settlement,  and  it  was  uot  shown  that  any  in- 
-jury  or  loss  would  resolt,  bat  it  appeared  that  a 
sale  would  hasten  settlement  of  the  affairs  of 
the  firm,  a  Judgment  directing  the  sale  of  the 
property  on  motion  of  plaintiff  in  the  case  was 
not  erroneous  as  premature. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  John  Whitney  against  H.  A. 
Wtiltney.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

See  74  B.  W.  104. 

B.  F.  Orazlani,  tat  appellant  W.  A. 
Byrne,  tm  appellea 

BETTLB,  J.  This  action  was  brought  by 
appellee  in  the  court  below  to  aetOe  a  part- 
nership that  had  long  listed  between  the 
appellant  and  himself  In  the  insurance  busi- 
ness. The  petition  sets  forth  the  dlssolntbm 
of  the  partnership,  the  inability  of  the  par- 
ties to  agree  upon  a  basis  of  settlement  and^ 
further,  that  there  are  partnership  asseto  con- 
slstiug  of  $5,000  on  deposit  In  two  of  the 
banka  of  Covington,  some  real  estate,  an 
office  lease  yet  imexplred,  and  personal  :prop- 
erty  consisting  of  office  furniture  and  certain 
stocks  of  value,  and  also  that  the  firm  owed 
some  d^ts  which  should  be  paid  out  ot  its 
assets,  and  that  there  are  due  It  certain  debts 
from  othen.  A  settlement  of  the  partnra- 
ship  Is  asked  as  between  the  partners  and  as 
between  them  and  all  othon.  and  to  that  eoA 
tiiat  a  commissioner  be  appointed  to  take 
cliarge  of  the  property  and  assets,  and  that 
he  be  ordered  to  collect  what  Is  due  the  firm, 
and  pay  its  Indebtedness,  and  make  final  set- 
tlement of  ite  affairs  as  prayed.  It  further 
appears  from  the  averments  of  the  petition 
as  well  as  from  the  evidence  that  the  prop- 
erty, renl  and  personal,  belong^g  to  the  part- 
nership, Is  of  such  a  character  as  to  require 
Its  sale  In  order  to  make  a  settlement  of  the 
affairs  of  the  partnership,  and  In  this  view 
of  the  case  the  lower  court,  on  appellee's  mo- 
tion, entered  the  Judgment  appealed  from, 
which  directed  the  sale  of  the  real  and  per- 
sonal estate  described  therein. 

Appellant  complains  that  the  Judgment 
was  premature.  It  Is  not  denied,  however, 
that  such  a  sale  of  the  real  and  personal 
property  of  the  partnership  will  be  neces- 
sary to  a  settlement  of  Its  affairs.  We  are 
of  opinion  that  the  Judgment  of  sale  was 
■ffeopet.  Mo  xeaaoo.  Is  shown  why  the  sals  nt 
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the  partnership  property  should  be  post- 
poned, and  It  is  admitted  that  no  settlement 
of  the  partnership  can  be  made  wlthoat  such 
a  sale.  The  jndgmrat  makes  no  dlQiositlon 
of  the  proceeds  of  sale.  So  the  proceeds  will 
be  held  by  the  commissioner  subject  to  the 
order  of  the  court,  and  may  be  applied  as 
hereafter  adjndged,  either  In  paying  the  In- 
debtedness of  the  partDCTshlp  or  by  divid- 
ing It  between  the  partners  themselves.  It 
is  not  shown  that  any  injury  or  loss  will  re- 
sult to  the  firm,  tta  members  or  creditors,  by 
such  a  sale  of  its  property  as  is  contedaplated 
by  the  Judgment,  but,  upon  the  contrary,  It 
would  seem  that  such  a  sale  will  serve  to 
hasten  the  settlement  of  the  affairs  of  the 
partnership,  which  is  apparently  desired  by 
each  of  the  partners. 
Wherefore  the  Judgment  is  affirmed. 


SOUTHSBN  BT.  IN  EENTnCET  T,  OOM- 

MONWBALTH. 

(Court  of  AiH>eals  of  Kentucky.   Dec.  1*  1908.) 

RAILROADS— FREIGHT  RATES— DISCRIUINA- 
TION— THRODOH  BHIPMHNT. 

1.  Const.  §  216,  providing  that  all  railway 
companies  shall  transport  freight  of  the  same 
class  for  all  persons  from  and  to  the  same 
points  and  upon  the  same  conditions,  In  the 
same  manner,  and  for  the  same  charges,  does 
not  prohibit  a  railway  company  from  charging 
a  throngh  rate  which  is  le^  than  the  sum  of 
the  local  rates  between  the  two  points. 

2.  A  railroad  company  Issued  a  bill  of  lading 
agreeing  to  b-anspcwt  freight  to  a  point  wUch 
was  several  miles  from  the  nearest  station  on 
its  line.  At  this  statloD  a  person  who  had  al- 
ways made  it  a  practice  to  carry  freight  be- 
tween the  station  and  the  point  to  which  the 
goodis  in  qnestioD  were  consigned  took  charge 
of  the  goods,  and  carried  them  to  the  consignee, 
with  whom  ae  had  a  special  contract  as  to  the 

Erice  to  be  charged  for  carrying  snch  goods. 
Redacting  this  price  from  the  through  rate 
charged  by  the  company,  the  remainder  was 
leas  than  tne  local  rate  from  the  point  of  ship- 
ment to  the  station.  Const.  S  215,  provides 
that  all  railways  shall  transport  freight  of  the 
same  class  from  and  to  the  same  points  for  the 
same  cliarges.  Beld  that,  notwithstanding  the 
railroad  company  had  no  express  contract  with 
the  person  wao  carried  the  goods  from  the  rail- 
road station  to  their  destination,  nevertheless 
it  was  a  through  shipment,  for  which  the  rail- 
road company  was  entitled  to  charge  a  sum  less 
than  the  sum  of  the  local  rates. 

Appeal  from  Circuit  Court,  Mercer  County. 

"To  be  officially  rejKJrted." 

Action  by  the  commonwealth  of  Kentucky 
against  the  Southern  Railway  in  Kentucky. 
Prom  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Beversed. 

Bupipbrey,  Burnett  &  Humphrey  and  B. 
H.  Galther,  for  appellant.  Hazelrigg  &  Gbe- 
nault  and  J.  S.  Owsley,  for  appellee. 

HOBSON,  J.  The  grand  Jury  of  Mercer 
county  retiuned  an  Indictment  on  February 
6,  1902,  charging  that  appellant,  within  12 
months  before  the  finding  of  the  indictment, 
tranaported  a  barrel  of  gasollae  for  Henry 


H.  Samuels  from  Louisville  to  Harrodsburg, 
Ky.,  tar  the  price  of  26  cents  per  100  pounds, 
and  contemporaneously  therewith  transport- 
ed between  the  same  points  a  barrel  of  gaso- 
line of  the  same  class  and  kind  of  freight 
for  Wallace  Green  for  the  price  of  21  cents 
per  100  pounds;  that  this  was  done  willfully 
and  knowingly,  with  Intent  to  discriminate 
in  favor  of  Green  and  against  Samuels,  in 
violation  of  section  215  of  the  Constitution 
of  Kentucky:  "All  railway,  transfer,  belt 
lines,  or  railway  bridge  companies  shall  re- 
ceive, load,  unload,  transport,  haul,  deliver, 
and  handle  freight  of  the  same  class  for  all 
persons,  associations,  or  corporations,  from 
and  to  the  same  points  and  upon  the  same 
conditions,  in  the  same  manner  and  for  the 
same  charges,  and  for  the  same  method  of 
payment,"  Section  217  of  the  Constitution, 
which  fixes  the  penalty  for  a  violation  of 
section  215,  is  as  follows:  "Any  person,  as- 
sociation, or  corporation,  willfully  or  know- 
ingly violating  any  of  the  provisions  of  sec- 
tions two  hundred  and  thirteen,  two  hundred 
and  fourteen,  two  hundred  and  fifteen,  or 
two  hundred  and  sixteen,  shall,  upon  con- 
viction by  a  court  of  competent  Jurisdiction, 
for  the  first  ofTense  be  fined  two  thousand 
dollars;  for  the  second  offense,  five  thousand 
dollars,  and  for  the  third  offense  shall  there- 
upon, ipso  facto,  forfeit  its  franchises,  priv- 
ileges or  charter  rights;  and  if  such  delin- 
quent be  a  foreign  corporation,  it  shall.  Ipso 
facto,  forfeit  its  rights  to  do  business  In  this 
state;  and  the  Attorney-General  of  the  com- 
monwealth shall  forthwith,  upon  notice  of 
the  violation  of  any  of  said  provisions,  in- 
stitute proceedings  to  enforce  the  provisions 
of  the  aforesaid  secHona"  The  proof  on  the 
trial  showed  that  Samuels  lived  at  Harrods- 
burg, a  point  on  appellant's  line  of  railroad, 
taut  that  Green  lived  at  Perryvllle,  which 
was  10  miles  away  from  appellant's  road. 
Twenty-six  cents  per  100  pounds  were  char- 
ged Samuels  for  the  barrel  of  gasoline  ship- 
ped to  him,  which  was  billed  to  him  at 
Harrodsburg.  The  barrel  of  gasoline  shipped 
to  Green  was  billed  to  him  at  Perryville,  and 
was  shipped  at  the  rate  of  36  cents  per  100 
pounds  from  Louisville  to  Perryvllle,  When 
the  gasoline  reached  Harrodsburg,  it  was  de- 
livered to  a  man  named  Erwln,  who  ran  a 
wagon  dally  from  Harrodsburg  through  Per- 
ryvllle to  Mltcfaellsburg,  carrying  the  United 
States  mall;  also  persons  and  property.  He 
took  the  gasoline  to  Green,  collecting  the 
charges  going  to  the  railroad,  which  were  21 
cents  per  100  pounds,  and  paid  the  amount 
to  the  company.  Green  paid  Erwin  60  cents 
for  bringing  the  barrel  over,  which  was  10 
cents  less  than  was  coming  to  Erwln  on  the 
basis  of  15  cents  per  100  pounds.  There  was 
an  arrangement  between  Green  and  Erwln 
that  Erwln  would  haul  gasoline  over  at  50 
cents  a  barrel.  This  arrangement  seems  to 
have  grown  out  of  the  fact  that  there  Is  a 
station  on  the  Louisville  &  NaabvlUe  Ball- 
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road  four  miles  from  Ferryrllle.  from  wtdcb 
also  goods  were  liauled  tx>  Perryvllle,  and 
Erwla  WBs  anderblddlng  to  get  the  hauling 
on  his  route.  The  railroad  had  for  a  number 
of  years  a  published  tariff  on  this  class  of 
goods  by  which  the  rate  was  fixed  to  Har- 
rodsburg  at  26  cents  and  to  PerryvlUe  at  36 
cents.  When  the  rate  was  first  made,  about 
the  year  18S9,  a  man  named  James  was 
running  the  wagon  line,  and  the  rate  of  15 
cents  for  the  wagon  line  was  then  agreed  on 
between  him  and  the  ralhroad  company. 
After  three  years  he  sold  oat  to  a  man  named 
Tatum,  and  subsequently  Erwln  came  in  un- 
der Tatum;  but  the  railroad  company  had  no 
agreement  with  Erwln.  It  simply  billed  the 
goods  to  Perryville  as  before.  Erwln  re- 
ceived them  at  Harrodaburg  and  delivered 
them  at  Ferryrllle.  The  railroad  company 
did  not  know  that  Erwln  was  making  any 
reduction  on  the  IS  cents  per  100  pounds  al* 
lowed  tar  bis  part  of  the  haul.  The  goods 
were  not  delivered  to  the  consignees  at  Har- 
rodaburg, but  were  required  to  be  carried 
over  by  the  wagon  line  and  delivered  at 
Perryville.  The  wagon  line  hauled  for  every- 
body that  applied,  and  also  carried  for  a 
time  the  express  matter,  each  owner  as  he 
came  in  succeeding  to  all  the  rights  and 
privileges  of  his  predecessOTs.  The  proof 
leaves  no  donbt  that  the  operator  of  the 
wagon  line  was  a  common  carrier.  Bobert- 
son  V.  Kennedy.  2  Dana,  431,  26  Am.  Dec 
466;  Cayo  v.  Pool  (Ky.)  55  S.  W.  887,  49 
L.  R.  A.  251;  Chevalller  v.  Straham.  47  Am. 
Dec.  689.  If  there  had  been  a  railroad  oper^ 
ated  by  another  company  running  from  Har- 
rodaburg through  Perryville  to  Mltchellsburg, 
and  the  barrel  of  gasoline  had  been  taken  by 
appellant  to  Harrodsburg,  and  by  the  other 
company  to  Perryville,  appellant  receiving 
21  cents  per  100  pounds  for  carrying  It,  and 
the  other  company  12^  cents,  It  could  not  be 
maintained  that  this  would  have  been  a  vio- 
lation of  section  216  of  the  Constitutloa;  for 
it  is  well  settled  that  a  through  rate  can  be 
made  less  than  the  sum  of  the  local  rates 
between  the  two  points.  Were  it  otherwise, 
all  through  freight  would  have  to  be  hauled 
at  the  local  rates.  Railroad  CcHupany  v.  Os- 
borne, 52  Fed.  912.  3  O.  C.  A.  347;  Tozer  v. 
IT.  8.  iC  O.)  52  Fed.  918:  Intenrtate  Com- 


merce Commission  v.  B.  &  O.  R.  145  U. 
S.  276.  12  Sup.  Ct  844,  36  L.  Ed.  699;  Par- 
sons V.  Chicago,  etc..  R.  B.  Co.,  167  U.  S.  447. 
17  Sup.  Ct  887.  42  L.  Ed.  231.  The  fact 
that  the  connecting  carrier  took  the  goods 
on  a  vehicle  pulled  by  horses  and  not  by 
steam.  Is  not  relied  on  aa  changing  the  prin- 
ciple; but  it  is  urged  that  Erwln  had  no 
contract  with  the  railroad  company,  and  that, 
therefore,  he  took  the  goods  simply  as  the 
agent  of  the  consignee.  Green.  Without  con- 
sidering whether  a  contract  shonld  be  im- 
plied from  the  fact  that  he  came  in  under 
James,  who  made  the  contract  with  the  rail- 
road company,  we  rest  our  Judgment  on  the 
ground  that  appellant  had  received  the  goods 
consigned  to  Perryville,  and  had.  by  its  bill 
of  lading,  agreed  for  36  cents  per  100  pounds 
to  transport  them  to  Perryville.  This  was 
not  a  shipment  to  Harrodsburg.  There  was 
In  such  a  shipment  and  the  shipment  to 
Samuels  at  Harrodsburg  no  discriminatloii 
between  shippers  of  the  same  class  of  freight 
between  the  same  points.  Appellant  had  the 
right  to  charge  less  for  part  of  the  through 
haul  than  the  local  rate  to  that  point  When 
it  received  the  goods  and  undertook  to  carry 
them  to  Perryville,  it  was  its  duty  to  see 
that  they  got  to  Perryville.  Its  obllgatioiiB 
under  such  a  contract  were  different  from 
those  under  a  contract  to  carry  goods  to 
Harrodsburg.  It  was  a  through  shipment 
from  Louisville  to  Perryville.  fiSrwin  came 
in  under  it  and  whether  there  was  any  con- 
tract, express  or  implied,  between  It  and 
Erwln,  tiiere  was  an  express  contract  be- 
tween It  and  the  shipper  that  It  would  trans- 
port the  goods  from  Louisville  to  Perryville. 
We  are  therefore  of  opinion  that  the  facta 
shown  establish  no  violation  of  the  constitu- 
tional provision  quoted.  If  there  were  any- 
thing in  the  evidence  indicating  an  evaMon 
of  the  constitutional  provision  by  the  billing 
of  the  goods  to  Perryville  and  the  delivery 
of  them  at  Harrodsburg  to  the  consignee  In 
order  to  discriminate  between  shippers,  a 
different  question  would  be  presented.  But 
the  facts  show  perfect  good  faith,  and  also 
show  that  only  in  this  way  can  appellant 
carry  goods  to  Perryville. 

Judgment  reversed,  and  cause  remanded, 
with  dlractionB  to  dlsmtsa  the  Indictment 
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aiDDINOS  T.  riSOHBR. 

(Supreme  C!oiirt  of  Texas.   Dec.  S,  1903.) 

ATPBAS*  BONO  — CONSTRUCTION  — JUDOHBNT 
FOH  UND-^I^  or  UUITATIONB-DB- 
BCRIPTIOH  OF  LAND. 

1.  An  appeal  bond  conditioned  that  appellant 
trill  pay  all  coats  that  have  accrued  in  tlie  dis- 
trict court  or  which  may  accrue  in  the  Court 
of  Appeals  or  the  Supreme  Court  should  be 
coDstrued  as  binding  appellant  to  paj  all  the 
costs— those  below  and  those  on  appeal;  this 
construction  maUng  it  Talid. 

2.  A  Judgment  for  land  giving  certain  snr- 
Ttyn  u  the  bonndarieB,  and  calling  for  160 
acres,  la  erroneous,  the  north  and  sooth  bound-  i 
ary  anrr^s  not  extending  as  far  west  as  the 
siirT<7  called  for  as  the  west  boandary,  and 
more  than  200  acres  being  included  even  if  a 
nortb  and  aonth  line  be  drawn,  as  the  weatem 
boundary,  from  the  weatem  points  of  auch 
north  and  south  surreys. 

3.  A  plea  of  limitations  for  160  acres  only  of 
the  land  sued  for,  this  being  claimed  on  a  nak' 
ed  possession,  to  insnfflclent,  aa  not  deaeiiblng 
the  land,  when  It  only  fl^vea  the  east  and  south 
boundaries. 

Error  to  Ootirt  of  Clril  Appeals  of  First 
Supreme  Judicial  District. 
Actiott  by  D.  C.  Glddlngs  against  F.  W. 

A.  Fischer.  A  Judgment  for  plalntUf  was 
reversed  by  tbe  Court  of  Civil  Appeals  <74 
8.  W.  85),  and  he  brings  error.  Rerersed. 

Searcy  &  Garrett,  for  plaintiff  In  error. 

B.  L.  Aycodk,  for  defendant  in  error. 

OAINBS,  C  J.  Tbls  was  an  action  of 
treqpMB  to  try  title,  broni^t  by  tbe  plaintiff 
In  error  to  recoTor  of  defendant  In  error  a 
tract  of  land  of  02i  acrea  lying  In  Hardin 
oonntr,  the  11^  notes  of  whlcb,  as  set  out 
In  the  petltl<Hi,  are  as  tcdlovs:  '^ginning 
at  tbe  N.  E.  «or.  of  a  snr.  made  for  F. 
Bridge  of  640  acres;  thence  W.  1,200  vrs. 
the  S.  B.  cor.  T.  &  N.  O.  R.  B.  snr.  Mo.  207; 
thence  N.  1,041  tts.  stake  on  E.  line  of  same; 
tliettce  B.  885  vrs.  Knykendall's  N  W.  cor.; 
thence  8.  950  vrs.  his  S.  W.  cor.;  thence  B. 
1,^8  TFS.  Us  S.  B.  eor.;  'Qience  8.  195  vrs. 
■take  on  N.  line;  thoice  W.  636  vra.  N.  W.  cot. 
of  same;  thence  8. 960  vrs.  8.  W.  cor.  of  same; 
Ihence  B.  950  vrs.  the  8.  B.  cor.  of  same; 
UieDoe  N.  950  vrs.  (m  the  N.  B.  cw.  of  same; 
thence  W. 416 VTL  tostake;  thence N.  195  Trs. 
Knykendall's  8.  E.  comer  at  832  tts.  the  8. 
W.  cor.  B.  B.  B.  &  C.  B.  R.  snr.;  thence  E. 
926  TTS.  stake  an  ell  comer  No.  871;  tiience 
8.  1.888  vrs.  the  8.  W.  cor.  of  Q.  Shaw  snr.; 
thence  E.  960  vrs.  8.  E.  cor  of  same;  thence 
N.  110  TTS.  8.  W.  cor.  of  section  No.  372; 
thence'E.  1/187  ns.  stake  the  8.  laird  W.  line; 
thence  8.  536  tts.  N.  E.  cor.  of  B.  Mancba; 
tbeaee  W.  1,860  vra.  stake  on  Burke's  B.  line; 
thence  N.  876  Tts.  his  N.  B.  cor.;  tbence 
W.  1,006  Trs.  stake  on  F.  Bridge's  E.  line; 
tbenee  K.  1,4U  tts.  to  the  beginning.*'  Tbe 
defendant  In  error  disclaimed  as  to  all  tbe 
land  «ned  for,  txeespt  aa  to  a  tract  alleged 
to  consist  of  160  acres,  wblcb  is  described  In 
his  answer  as  follows:  "Bounded  on  flie 
nortJi  by  State  School  Section  No.  and 
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flie  Q.  Shaw  survey,  on  tlie  east  the  8. 
Laird  surrey,  on  the  south  by  Benino  Mancba, 
or  J.  H.  Collett  surrey  No.  411  of  061  axsrea, 
on  the  WMt  by  L  Bridges  Surv^  No.  1  of 
040  acres^  which  was  mistaken  for  a  survey 
called  D.  C  Oiddlngs  in  defendants*  deed 
from  W.  Q.  Parker,  and  the  deed  from  Phil- 
lip Cotton,  and  the  deed  from  Nancy  Parker, 
and  tbe  deed  frran  W.  D.  Laird,  and  deed 
from  A.  S.  Fountain  to  deft,  in  defendant's 
chain  of  title."  As  to  the  land  so  described 
he  pleaded  not  guilty  and  the  statutes  of 
limitations  of  fire  years  and  of  ten  years. 
He  also  pleaded  10  years*  limitation  as  to 
"100  acres  of  land  bounded  on  tbe  east  by 
tbe  8.  Laird  surv^,  south  by  aurve>y  No. 
411,  containing  987  acres,  made  ttst  J.  H. 
Gollett,"  not  otherwlae  describing  it.  Upon 
the  trial  tbe  plaintiff  Introduced  In  evidence 
a  patent  ftom  the  state  of  Texas  to  blm  for 
tbe  land  described  in  his  petltltm,  and  rested 
his  case.  Thereupon  the  defendant  Intro- 
duced tbe  following  testimony  in  support  of 
biB  pleas  of  limitation.  One  Oeorge  B.  Jor- 
dan tesHfled  as  follows:  *1  am  acquainted 
with  tbe  land  in  controversy,  and  have  lived 
near  It  about  27  years.  Tbe  first  man  that 
went  into  possoBSlon  of  it  was  one  McMeaos. 
and  tile  next  man  that  lived  on  It  was  Phil- 
lip Ootton.  Cotton  was  ftdlowed  by  W.  G. 
Parker,  who  sold  the  land  to  Laird,  and 
I«ird  sold  tbe  land  to  A.  8.  Fountain,  and 
Fountain  to  the  defendant  There  is  a  small 
Improvement  on  tbe  land— two  log  houses 
and  four  or  five  acres  to  cultivation.  The 
improvementa  wrae  not  wwth  much.**  The 
defendant,  b^ng  sworn  to  bis  own  behalf, 
gave  testimony  as  follows:  "I  am  the  de- 
fendant. I  bou^t  tbe  land  to  controversy 
from  Fonntato  in  1808.  I  paid  two  hundred 
and  forty  (f240.00>  for  the  160  acrea  of  land. 
I  let  Tobe  McKlnney  live  on  tbe  place  the 
first  year  after  I  bought  it,  and  I  lived  there 
ever  etoce.  I  paid  tbe  taxes  every  year  after 
I  bought  it  on  the  land  purchased  from 
Fountato,  todudtng  the  year  1000."  Wit- 
ness, being  dkown  bis  tax  receipte  fw  1^398. 
1809,  1900,  and  redemptitm  receipt  for  the 
years  1896  and  1897,  paid  by  witness  August 
2,  1898.  on  160  ackb  xmAer  bead  of  Phillip 
Cotton,  "original  grantee,"  testtfled  that  the 
taxes  so  paid  were  paid  on  the  160  acres  be 
bought  from  Fountain.  Witness  tmtlfled: 
On  being  shown  tbe  county  map,  to  point  out 
the  land,  said  he  did  not  know  how  to  find 
it,  or  point  it  out  on  the  map,  so  as  to  iden- 
tify the  160  acres.  Witness  further  testified 
that  A.  S.  Fountato  was  to  possession  when 
he  bought  it  from  him.  and  Fountain  told 
him  that  he  had  bad  tbe  land  to  possession 
from  tbe  year  1880.  This  was  aU  the  tes- 
timony upon  tbe  issue.  No  map  was  offered 
to  evidence.  Tbe  court,  after  hearing  tbe 
evidence,  instructed  tbe  Jury  to  find  a  ver- 
dict for  plaintiff  "^r  all  the  land  sued  for 
except  five  acres,"  and  to  "find  tbe  five  acres 
tor  defendant,  to  todude  his  Improvements^*; 
and  a  verdict  was  retomed  to  accordance 
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with  that  Instruction.  A  JudgmeDt  also  was 
entered  in  accordance  with  the  verdict 

Tbe  defendant  appealed  to  the  Court  of 
Ctrll  Appeals,  and  the  plaintiff  moved  to  dls- 
mlsfl  the  appeal  for  want  of  a  sufficient 
bond.  -  The  motion  to  dismiss  was  overruled, 
and  the  court  proceeded  to  reverse  the  judg- 
ment of  tbe  trial  court,  and  to  render  Judg- 
ment for  the  defendant  for  "the  following 
described  tract  of  160  acres  of  land  and  all 
improvements  thereon:  Situated  on  the  wa- 
ters of  Pine  Island  Bayou  in  Hardin  county, 
and  known  as  a  part  of  survey  No.  873, 
bounded  on  the  north  by  State  school  section 

No.    and  the  Q.  Shaw  survey;  on  the 

east  by  the  Laird  survey;  and  on  the  south 
by  the  Benlno  Mancha  or  J.  H.  Collett  sur- 
vey No.  411,  of  961  acres;  on  the  west  by 
F.  Bridge's  survey  No.  1  of  640  acres." 

The  plaintiff  in  error  first  assigns  as  error 
tbe  action  of  the  Court  of  CiTll  Appeals  in 
ovoTuling  his  motion  to  dismiu  tbe  appeal. 
Tbe  motion  was  baaed  nimn  an  alleged  de- 
fect In  tbe  appeal  bond.  The  condition  of 
the  obligation  was  "that  said  F.  W.  A.  Fisch- 
er shall  prosecute  bis  appeal  with  effect,  and 
shall  pay  all  costs  that  have  accrued  herein 
in  the  district  court  or  which  may  accrue  in 
the  Court  of  Civil  Appeals  or  the  Supremo 
Court"  The  condition  of  the  bond  In  such 
cases  Is  prescribed  by  the  statute  in  tbe 
following  language:  "Cmdltioned  that  fauch 
appellant  or  plaintiff  In  error  shall  prosecute 
his  appeal  or  writ  of  error  with  effect,  and 
shall  pay  all  tbe  costs  which  have  accrued 
In  the  court  below,  and  which  may  accrue 
In  tbe  Court  of  Civil  Appeals  and  tbe  Su- 
preme Court."  Rev.  St.  1895,  art.  1400.  It 
Is  insisted  that  tbe  use  of  tbe  word  "or"  In 
the  place  of  "and"  makes  tbe  condition  sub- 
stantially different  from  that  of  the  bond  re- 
quired by  tbe  statute  and  tbat,  therefore. 


flW.  COM.  or  JtorKINDftLk. 


the  bond  la  not  sufficient  to  support  the  ap- 
peal. Bat  we  do  not  concur  in  the  proposi- 
tion. The  condition  In  the  bond  is  capable 
of  the  construction  that  the  obligors  bind 
themselres  to  "pay  all  the  costs"— as  well 
those  which  have  accrued  In  ihe  district 
court  as  those  which  may  accrue  either  In 
the  Court  of  Civil  Appeals  or  lite  Supreme 
Court— and  may  mean  the  same  thing  as  If 
the  conjunctive  conjunction  bad  been  used  in 
place  of  tbe  disjunctive.  The  condition  of 
the  bond  b^Ing  susceptible  of  the  construction 
that  It  Includes  the  costs  already  incurred 
as  wdl  as  those  which  may  be  thereafter 
incurred  In  the  appeUate  courts,  and  that 
construction  rendering  the  bond  valid,  we  are 
of  opinion  that  It  should  prevail. 

No  map  was  offered  in  evidence,  bat  in  or- 
der to  elucidate  the  case,  we  insert  a  sketch 
of  the  land  sued  for  as  described  by  the 
field  notes,  given  in  the  petition. 

We  think  tbe  Court  of  CSvIl  Appeato  erred 
\n  rendering  judgment  for  the  land  de- 
scribed or  attempted  to.be  described  there- 
in. A  reference  to  the  sketch  inserted  in 
this  opinion  will  show  tbat  tbe  land  which 
is  bounded  on  the  north  by  the  Shaw  and 
the  flnrv^y  wblcb  lies  east  of  the  Shaw's 
survey,  on  the  east  by  tbe  Laird,  and  oq 
the  south  by  the  Mancha.  is  bounded  on 
the  west  for  nearly  tbe  whole  distance  by 
the  Burke  survey.  In  order  to  reach  the 
Bridges,  it  is  necessary  to  run  tbroogh  a 
narrow  neck  about  200  varas  in  lengtli,  and 
thence  about  1,000  varas  to  bis  west  line. 
After  passing  Burke's  northeast  comer,  tbe 
land  is  bounded  on  the  south  by  his  survey. 
So.  after  passing  Shaw's  southwest  comer, 
we  have  no  north  boundary  given.  If  tbe 
length  of  the  north  and  of  the  south  bound- 
ary lines  had  been  stated,  then  it  may  be 
that  the  call  for  tbe  west  line  may  have 
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oeen  disregarded.  Bat  tbe  length  of  neither 
of  these  lines  Is  given.  Nor  does  tbe  cat]  for 
160  acres  aid  the  description.  I'he  land  em- 
braced between  the  Shaw  and  the  section 
of  the  north,  the  Laird  on  the  east,  and  the 
Uancha  on  the  sonth  includes  very  nearly 
300  acres,  and.  If  the  Bridge  surrey  be 
reached.  It  embraces  very  much  more.  The 
attempted  description  In  the  judgment  does 
not  flx  with  any  degree  of  certainty  the 
west  line  of  the  land  adjudged  to  the  defend- 
ant in  error,  and  tbe  Judgment  is  therefore 
erroneous.  In  this  connection  we  remark 
that  tbe  defendant's  plea  of  limitation  is  al- 
so insufficient,  because  It  does  not  describe 
the  land  claimed  by  him.  This  especially 
applies  to  the  plea  under  which  he  sought  to 
hold  160  acres  as  a  naked  possessor.  The 
attempted  description  in  that  plea  gives 
only  the  east  and  south  boundaries  ot  the 
160  acres,  and  leaves  it  wholly  uncertain  as 
to  the  location  of  the  other  boundaries  of  the 
tract  so  claimed.  When  a  party  is  In  pos- 
session of  land,  of  which  he  has  held  advelse 
possession  for  10  years,  and  claims  under 
no  mnnlment  of  titie  or  color  of  title  which 
fixes  tbe  boundaries  of  his  claim,  he  may,  un- 
der our  statute,  assert  title  to  160  acres  with- 
out showing  actual  occupancy  of  the  wliole, 
provided  that  the  tract  so  claimed  embrace 
the  land  of  which  he  has  had  actual  posses- 
sloD,  and  provided  further  that  he  describe 
in  Ilia  pleading  the  160  acres  to  which  he  as- 
serts title,  and  that  he  prove  upon  the  trial 
that,  while  occupying  a  part,  he  claimed  the 
whole.  Not  having  described  the  land  in  any 
of  his  pleas,  It  seems  to  us  that  the  defend- 
ant has  no  standing  in  court  But.  at  ail 
events,  tbe  testimony  did  not  identify  the 
land  any  more  clearly  than  did  the  iriras  ot 
the  defendant  Two  witnesses  gave  testi- 
mony for  the  defendant— one  Jordan  and 
himself— and  both  spea^  of  the  land  merely 
as  '*the  land  in  controversy."  But  since  the 
defendant  disclaimed  as  to  all  the  land  ex- 
cept a  part  and  failed  to  describe  that  part 
In  bis  answer,  neither  the  eourt  nor  Jury 
could  know  what  was  the  land  In  contro- 
versy. 

We  may  remark  further  that  the  testimo- 
ny as  to  the  continuity  of  tbe  possession  for 
the  10  years  la  of  a  very  unsatisfactory  char- 
acter. Jordan  merely  {^ves  the  names  of  the 
several  occupants,  without  saying  that  the 
occupancy  of  either  was  continnous,  or  that 
there  was  no  interval  between  the  time  one 
went  oat  of  and  the  other  came  Into  posses- 
sion. The  defendant  testified  as  to  his  own 
continnous  occnpancy,  but  the  time  of  his 
possession  was  not  sufficient  to  bar  a  recov- 
ery. This  was  supplied  by  the  declarations 
of  his  vendor,  to  which  no  objection  was 
made,  but  which  ought  to  have  been  ex- 
cluded had  the  proper  objection  been  inter- 
posed. 

On  account  of  the  nnsatisfactory  character 
ot  tbe  evidence  we  thought  tbe  Court  of 
OItU  Arawala  erred  In  not  remanding  tbe 


cause  for  a  new  trial.  But  we  find  that  that 
Is  not  assigned  as  error  in  the  petition  for 
the  writ  of  error.  But  It  is  assigned  that  tbe 
court  erred  In  rendering  the  Judgment  for 
the  160  acres  as  described  titereln,  and  we 
concur  in  that  view. 

Tbe  Judgment  of  the  Court  of  Civil  Ap- 
peals Is  therefore  reversed,  and  the  ohim 
remanded. 


Ex  parte  McRAB: 

(Coort  (tf  Criminal  Appeals  of  Texas.   Dec  0. 

1003.) 

CONTBHPT-INFORHATION  AS  TO  JUROBr- IK- 
TBBTIOATSON. 

1.A  mere  effort  to  secure  tbe  service  of  a 
party  to  find  out  how  a  Juror  stands  !□  refer- 
ence to  a  case  then  on  trial  does  not  authorise 
ponishment  for  contempt  where  the  party  so 
employed  neither  makes  an  effort  to  tamper 
with  the  Juror,  nor  holds  out  any  Inducement 
to  the  jury  to  decide  one  way  or  the  othw, 
nor  talks  with  the  Joror  about  the  cuu. 

l^beaa  corpus  on  relation  of  W.  H.  Mc- 
Bae  to  secure  his  release  from  custody  for 

contempt   Relator  discharged. 

Bell  McAskUl,  for  relator.  Howaxd  Mar- 
tin, Asst  Atty.  Geo.,  for  the  States 

BBOOES,  J.  Hen.  J.  L.  Camp.  Judge  pre 
stdb3g  of  the  Forly-Flftfa  Jsdldal  District, 
fined  relator,  MAae^  flOO,  and  ordered  blm 
to  be  confined  in  jail  for  three  days  for  con- 
tempt of  court  Relator  sued  out  a  writ 
of  habeas  corpus,  which  was  granted  by  Pre- 
siding Judge  Davidson  In  vacation,  and  made 
returnable  before  tbe  court  In  October.  From 
tbe  agreed  statement  of  facts  It  is  made  to 
appear  that  on  tbe  morning  of  June  28, 1903, 
the  case  of  Kraus  v.  San  Antonio  &  Aransas 
Pass  Railroad  Company  was  called  fox  trial 
in  Judge  Camp's  court  In  the  city  of  Ban 
Antonio,  and -the  Jury  was  Impanded  about 
11  o'clock  of  that  morning,  and  that  Thomas 
and  Fowler  were  Jurors  in  that  case,  and 
lived  at  Blmendorf.  J.  C.  Hopwood  testified: 
That  he  was  iJonAable  at  Elmendorf,  and  bad 
known  relator,  McRae.  about  15  years.  That 
be  met  McRae  on  Tuesday  mining  about  9 
o'clock,  and  passed  the  time  of  day.  Thai 
"McRae  told  me  there  was  an  Elmendorf 
man  up  here  on  the  Jury.  Did  not  tell  me 
his  name.  He  did  not  ask  me  any  other 
questions  at  that  time.  *  *  *  I  next  saw 
McRae  between  11  and  12  o'clock  that  same 
day,  In  tbe  corridor  of  the  courthouse,  by 
the  side  of  tbe  elevator.  •  •  •  i  said  to 
McRae  there  are  two  men  from  Elmendorf 
on  tbe  Jury.  I  liad  been  in  the  courtroom, 
and  saw  Fowler  and  Thomas  on  the  Jury. 
•  *  •  I  said  to  McRae,  'Well.  Will,  there 
are  two  men  on  tbe  Jury  from  Elmendorf;' 
and  he  said:  'What  kind  of  men  are  they? 
Do  you  think  they  would  give  a  big  verdict 
against  a  railroad  Just  because  it  was  a  rail- 
road?* And  I  told  him  I  didn't  think  they 
would.  I  told  blm  they  were  good,  straight 
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men,  and  would  do  what  tbej  thoogtat  was 
Tight  And  I  told  him  I  would  be  willing  to 
take  either  one  or  both  of  them  on  any  case 
against  me,  either  dTll  or  criminal.  McRae 
asked  me  bow  I  was  getting  along— what  I 
was  making  ont  of  my  office— and  I  told  him 
there  was  but  little  In  It,  and  commenced 
talking  about  the  railroad  again.  He  told 
me  there  was  a  man  up  there  asking  for 
damages,  and  he  did  not  believe  he  was  enti- 
tled to  any  because  he  did  not  believe  he  was 
hurt;  and  he  said,  *Do  you  believe  they 
would  give  him  a  verdict  because  he  was  a 
poor  man?*  And  I  said,  1  don't  think  they 
would;'  and  I  told  blm  I  thought  many  times 
the  railroad  did  get  gouged,  but  that  they 
had  always  treated  me  very  well,  and  gave 
me  a  pass  between  Elmendorf  station  and 
San  Antonio;  and  3£r.  Stevens  had  Just  told 
me  they  setUed  for  a  hqrse  all  right  without 
any  trouble,  and  I  thought  sometimes  they 
got  Imposed  upon.  I  agreed  with  him  that 
some  time  they  had  been  imposed  upon.  He 
said  this  man  [Kraus]  was  trying  to  Impose 
upon  the  railroad.  He  further  said  that 
maybe  he  could  help  me  ont  with  ttie  rail- 
road company.  He  might  get  me  a  pass 
good  from  one  end  of  the  road  to  the  other, 
and,  If  he  conld  do  so,  he  would,  and  might 
tadp  me  ont  a  little  financially.  It  might  not 
be  very  much  p^-  month,  but  might  be 
enough  to  help  me  out.  He  said,  'You  are 
living  right  there,  and  j(m  might  be  able  to 
help  the  company  oat  a  little  In  these  claims 
wben  ttiey  have  anything  at  stake,  by  calling 
pn  the  witnesses.'  There  was  nothing  else 
mid  between  McBae  and  niyself  at  this  time. 
This  was  about  12  o'clock  on  Tuesday.  I 
did  not  see  McBae  again  that  day.  The  next 
time  I  sav  him  was  on  the  24th,  near  John 
Dolatf s  saloon,  about  dinner  time.  *  *  * 
1  asked  him,  'Are  they  through  with  that 
case  up  there  yet?*  and  be  said:  'I  do  not 
know.  No,  I  think  tt  will  take  them  all  tbe 
evening.  They  are  off  for  dinner.'  And  he 
said:  'You  see  those  two  Jurors  trom  Elmen- 
dorf; keep  your  ears  open,  and  see  how  th^ 
stand,  and  find  out  all  you  ctn,  and  let  me 
know.  I  will  see  yoo  at  two  o*c4ock.'  There 
was  no  othCT  conversation  between  myself 
and  McRae  at  that  time.  I  saw  these  two 
Jurors  aftor  that  I  was  sitting  In  tliose 
chairs  In  front  of  the  Southern  Hotel,  and 
there  were  three  chairs  pretty  close  togethw, 
and  X  sat  down  In  one  dialr  that  was  empty, 
and  Mr.  Austin  Wldte  was  dttlng  in  anoth- 
er, and  a  genfleman  in  the  ottier,  X  didn't 
know.  Somebody  touched  me  on  the  ba^ 
It  was  Mr.  Fowler,  and  he  said,  'Hello,  what 
are  yon  doing  up  here,  smoking  cigars?* 
And  I  said,  *I  guess  yon  can  8m<^  cigars, 
Just  so  you  smoke  Mexican  dgars.'  That 
vraa  the  Mr.  Fowler  on  the  Jury,  He  also 
Inquhred  about  the  health  of  a  lady  here. 
He  never  mentioned  the  case  on  trial  to  me, 
and  I  never  mentioned  It  to  him.  I  asked 
him  when  he  was  going  home,  and  he  said 
he  thought  he  would  be  here  a  week.  •  •  • 


I  did  not  see  McRae  at  2  o'clock,  but  saw 
him  after  2.  Before  I  saw  him  I  had  beeo 
up  iQ  the  courtroom,  and  reported  this  con- 
versation to  Judgo  Camp.  I  saw  McBae  aft- 
er that,  and  he  said  It  was  reported  that  I 
had  accused  him  of  trying  to  get  me  to  tam- 
per with  jurors;  and  he  said:  'You  know  I 
didn't  do  that  I  just  told  you  to  keep  your 
ears  open.  I  Just  told  you  that  as  a  friend.*  " 
Relator,  McRae,  testified:  That  he  was  !□ 
the  employ  of  C^pt.  Napier,  of  the  San  Anto- 
nio Traction  Company,  as  a  sort  of  private 
detective  around  the  courthouse  watching 
eases  on  trial  and  "boosters,"  and  sometimes 
"by  request  of  McCluskey  would  watch  a 
little  for  the  Southern  Pacific,"  etc.  That  he 
was  around  the  courtroom  off  and  on  during 
the  trial  of  Kraus  v.  San  Antonio  ft  Aransas 
Fass  Railway.  He  testified:  "I  met  Hop- 
wood  three  or  four  times  Monday  and  Tues- 
day. Met  him  In  passing.  I  never  stopped 
at  any  time  to  engage  him  in  conversation. 
I  met  him  the  first  time  In  the  aisle  down  by 
tile  elevator,  on  Tuesday,  I  believe.  The  next 
thne  I  met  him  to  speak  with  him  was  Tues- 
day about  12  o'clock,  in  front  of  Dolan's  sa- 
loon. I  was  In  conversation  with  a  couple 
of  friends,  and  Hopwood  walked  up.  and 
said,  'Hello,  Will:'  and  I  said  'Howdy,  Joe.  are 
you  here  yetr  And  he  says,  'I  don't  know 
when  I  will  get  off.'  And  I  says,  *Ib  that 
case  still  going  on?*  And  he  said.  They  have 
not  finished  it;  it  wilt  possibly  consume  all 
the  afternoon.'  I  said:  IVhat  do  you  think 
about  it;  Joe?  I  have  seen  yov  np  tbwe  a 
good  deiil  sitting  around  listening  to  all  the 
evidence.'  And  be  nld,  1  bave  not  heard  It 
all,  and  don't  know  what  to  tUnk  about  it.' 
And  I  said:  'Oan  you  count  on  ttiese  two 
men  from  Elmendorf?  Are  they  honest  men 
and  tellable  men?*  1  says,  'While  you  are 
standing  around  tum,  keep  your  ears  open, 
and  see  what  you  ten  hear.'  And  I  turned 
around  to  go  home,  and  my  brother  came  by 
about  that  time  and  asked  me  If  1  was  ready 
to  go;  and  I  said,  *Not  for  a  few  minutes,* 
and  I  started  to  walk  off,  and  he  says,  *What 
time  are  you  coming  back  7— Hop  wood  says 
to  me^  as  I  started  to  walk  off,  *Whet  time 
are  yon  oomlug  back?'  And  I  said,  *I  don't 
know;  possibly  two  or  three  o'clock;*  and 
my  friends  and  I  walked  off.  *  *  *  When 
Hopwood  made  the  statement  to  me  that 
these  men  were  both  good  men,  I  said,  "That 
Is  all  the  railroad  wants  is  honest  men.' 
*  *  *  I  did  not  ask  Hopwood  to  meet  me 
at  3  (^dock.  *  *  •  I  did  not  state  to  Hop- 
wood  In  the  corridor  of  the  oourtboose  that 
I  could  help  him  down  at  Elmendorf,  or  get 
the  company  to  help  him,  by  looking  after 
their  vritnesaes  and  clalmsb  and  it  would  be 
some  little  money  for  him  every  month.  I 
noticed  he  came  back  and  fwth  quite  fre- 
quently, and  I  said,  *Do  you  have  to  pay  fare 
over  the  roadP  And  be  says,  'No,  I  have  a 
pass;'  and  I  says,  'Well,  that's  good;  that 
saves  yon  a  r^t  smart  on  the  many  trips 
you  have  to  make;'  and  I  said  there  might 
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be  sereral  little  things  around  tbe  depot  at 
Elmendorf,  sach  as  Mexicans  on  their  prop- 
erty, and  'yon  could  kind  of  watch  out  for  It, 
and  possibly  they  would  compeasate  you  for 
anything  you  did.'  I  had  reference  to  the 
San  Antonio  and  Aransas  Pass.  Z  was  not 
a  represeutatlTe  of  that  Aransas  Pass,  and 
bad  no  connection  with  them  whaterer. 
•  •  •  I  said  to  Hopwood,  "While  you  are 
around,  keep  your  ears  open,  and  see  If  yon 
hear  anything.'  I  thought  possibly  some  of 
them  would  go  around  talking— some  of  these 
'agents' — and  If  he  was  standing  around  he 
could  hear  if  any  attempt  was  made  or  any 
proposition  made  to  Influence  them,  and,  If 
he  heard  any  Improper  question  or  remarks, 
he  could  Inform  me— I  mean  either  to  these 
two  jurors  or  any  of  them."  We  do  not 
think  this  testimony  legally  authorized  the 
court  to  fln^  relator  for  contempt.  We  do 
not  understand  the  authorities  go  to  the  ex- 
tent of  holding  that  the  Xmre  effort  on  tbe 
pert  of  relator  to  secure  the  service  of  a 
party  to  find  out  bow  a  ]uror  stands  in  refer- 
ence to  a  case  then  on  trial  would  per  se  au- 
thorize punishment  for  contempt,  unless  the 
party  so  employed  by  relator  should  make 
some  effort  to  tamper  with  tbe  juror,  or  hold 
oat  some  Inducement  to  tbe  Jury  to  decide 
one  way  or  tbe  other,  or  should  talk  with  the 
Juror  about  the  case  with  tbe  view  of  ascer- 
taining what  position  be  occupied  In  refer- 
ence to  tbe  testimony. '  It  must  be  conceded 
that  tbe  conduct  of  relator  was  reprehensi- 
ble, but  we  cannot  find  any  dedsloa  of  any 
court  of  last  resort  authorizing  the  punlah- 
ment  of  relator  for  contempt  of  court  We 
commend  tbe  trial  court  In  the  diligent  ef- 
fort be  has  manifested  to  maintain  tbe  puri- 
ty of  the  administration  of  Justice,  and  now 
enter  out  hearty  (llsapprobatlon  of  tbe  con- 
duct of  the  relator,  and  of  similar  efforts  to 
in  any  way  interfere  with  tbe  due,  decent, 
and  orderly  admlntettatlon  of  tbe  laws  of 
this  state. 

Because  the  conduct  of  relator  does  not 
bring  bim  within  any  of  tbe  known  rules  au- 
thorizing this  court  to  remand  him  for  con- 
tempt, he  is  horeby  ordered  discharged  trom 
CDstody. 


REYS  T.  STATPL 

(Court  (rf  Orlmlnal  Appeals  of  Texas.   Dec  9, 

lfl03.> 

On  motion  for  rehearing.  Motion  over* 
ruled. 

For  former  oplnfon,  see  76  S.  W.  457. 

T.  I4,  Jobnacm  and  H.  B.  Short,  for  appel- 
lant Howaid  Mutln,  Ant  Atty.  Geo.,  for 
the  SUte. 

HBNDEBSON.  3,  This  case  was  affirmed 
at  a  prerioos  day  of  tbe  term,  and  now 
comes  before  us  on  rehearing.  In  the  orig- 
inal opinion  we  were  in  error  In  stating  that 


the  statem&bt  of  facts  as  appearing  In  the 
record  did  not  have  the  approval  of  tbe 
Judge.  Reys  t.  State,  76  S.  W.  457.  We  And 
on  Inspection  that  tbe  Judge  approved  tbe 
same,  and  that  said  statement  of  facts  Is  a 
part  of  the  record  In  this  case.  We  discussed 
the  questions  of  law,  presented  In  the  record, 
and  these  were  preserved  by  bills  of  exception 
■  which  did  not  Involve  a  reference  to  the 
statement  of  facts.  However,  we  would  ob- 
serve, as  we  did  In  the  original  opinion,  that 
tbe  statement  of  facts  cannot  be  looked  to 
to  help  out  a  defective  bill  of  exceptions. 
Consequently  the  bill  of  exceptions  with  ref- 
erence to  the  competency  of  the  witness 
Maria  Reys  stands  exactly  where  It  did  be- 
fore. As  said  in  the  original  opinion,  the 
bill  falls  to  show  that  she  testified  to  any 
fact  detrimental  to  appellant,  and  the  que»- 
tlon  of  her  competency  or  Incompetency  Is 
therefore  immaterial.  We  have  examined 
tbe  statement  of  facta  carefully  as  to  wheth- 
er or  not  the  facts  are  sufficient  to  sustain 
the  conviction,  and,  In  our  opinion,  they  are 
ample.  Tbe  motion  for  rehearing  la  accord- 
ingly oTOrmled. 


CARLISLE  V.  STArrai. 
(Court  of  Criminal  Appeals  of  Texas.  Nov. 
1903.) 

ASSAULT  WITH  INTENT  TO  KILLr-AOGRATAT- 
BD  ABSAUi;r— BVIDENCB. 

1.  Evidence  of  defendant,  on  trial  for  assault 
with  intent  to  kill,  that  she  went  to  tbe  scene 
of  the  difficulty  because  she  was  told  that  as- 
saulted was  beating  her  child;  that  when  she 
arrived  there  the  child  was  beios  beaten;  that 
assaulted  came  at  her  with  a  cnalr;  tbat  she 
became  excited,  and  therenpon,  to  protect  her- 
self, and  with  no  other  intent  than  to  inflict 
a  wound  on  the  arm,  she  cut  assaulted,  who 
had  the  chair  raised  with  intent  to  strike — au- 
thorized a  charge  for  defendant  on  asfirt'iivated 
assanlt,  for,  if  defendant  was  laboring  under 
such  a  degree  of  anger  or  terror  as  not  to  be 
capable  of  cool  reflection  when  she  stabbed  as- 
saulted, her  offense  oonld  not  be  of  a  higher 
grade. 

Appeal  from  District  Court,  Oalveston 
County;  J.  K.  P.  Olllaqile,  Judge. 

Juliette  Carlisle  was  convicted  of  assault 
with  intent  to  murder,  and  appeals.  Re- 
versed. * 

John  Grotghar^  for  appellant  Howaxd 
Bfartin,  Aatt  Atty.  Gen.,  tor  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  of 
assault  with  Intent  to  murder,  and  ber  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  two  years. 

Tbe  evidence  for  tbe  state  makes  dut  a  case 
of  assault  with  Intent  to  murder.  Appel- 
lant's testimony  is  substantially  as  follows: 
"On  March  27tb  I  cut  Mrs.  Fosbet  twice  with 
a  knife.  The  way  the  difficulty  came  up 
was  this:  Johnny  Green  called  me  to  go  over 
to  Mrs.  Foshefs-'tbat  they  were  beating 
my  little  girl.  I  went  over  there,  and  asked 
Mrs.  Fosbet  what  they  were  beating  my 
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Uttle  girl  for.  Mrs.  Fosbet  had  the  little 
girl  by  the  back  of  the  nec^,  dragging  her 
downstairs;  and,  when  I  came  In  tbrougb 
the  barroom,  I  said;  'Please  go  upstairs  and 
get  tbat  ten  cents  they  owe  my  little  glrL' 
Mrs.  Foshet  said  to  me;  'Tou  get  out  of 
here,  you  damned  black  bitch!  You  can  take 
that  ten  cents  out  of  what  you  owe  me.'  At 
this  time  I  was  excited,  because  they  had 
been  beatinK  and  pulling  my  little  girl 
around.  She  Is  my  sister's  child,  and  I  had 
raised  her  from  Infancy,  and  liad  worked  for 
different  women  around  the  bouse,  and  I  nev- 
er heard  any  complaint  about  her.  At  tbat 
time  Mrs.  Foshet  said  to  me.  *Yon  get  out  of 
Iiere,  you  damned  black  nigger  bitch!'  and 
came  at  me  with  a  chair  raised,  and  that  is 
the  time  I  cut  Mrs.  Foshet  I  was  down  in 
the  barroom,  coming  out.  when  Mrs.  Foshet 
was  coming  at  me  with  a  chair.  When  I 
went  over  there  I  didn't  bare  time  to  put  on 
my  shoes— just  slipped  on  a  pair  of  toe  slip- 
pers—and one  of  them  come  off  as  I  came 
out  The  knife  never  fell  out  of  my  hands. 
The  knife  shown  me  by  counsel  is  the  knife 
I  used— the  large  blade.  The  blade  is  sharp. 
T  was  excited  at  the  time,  though  I  never  had 
any  trouble  with  Mrs.  Foshet  before.  Z  did 
not  tiy  to  cut  Mrs.  Foshet  at  any  place  else 
than  on  the  arms,  because  she  had  the  chair 
raised  up  to  bit  me  with  It,  and  I  cut  her  to 
protect  myself.  1  saw  marks  on  the  back 
of  the  neck  of  my  little  girl.  When  I  went 
over  to  Mrs.  Foshet's  bouse,  the  parties  as- 
saulted me,  and  then  Mrs.  Foshet  assaulted 
me  with  a  chair."  Appellant,  in  her  motion 
for  new  trial,  insists  tbat  tbe  court  should 
have  charged  on  aggravated  assault  We  i 
are  of  opinion  the  testimony  detailed  author- 
izes such  a  chai^.  If  appellant  was  labor- 
ing under  such  degree  of  anger,  rage,  resent- 
ment, or  terror  as  rendered  her  mind  inca- 
pable of  cool  reflection,  and  under  such  condi- 
tion of  mtnd  she  stabbed  the  Injured  party,  it 
could  not  be  a  higher  grade  of  oftense  than 
aggravated  assault.  Tbe  court  erred  In  fail* 
ing  to  so  cbarge. 

For  the  error  pointed  out,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


REDD  V.  STATE. 

(Ooort  of  Criminal  Appeals  of  Texas.  Nov.  £5. 

1903.) 

INTOXICATINO  LIQUORS— ILLBQAL    SALE— IN- 
STRUCTIONS—UO  D I FICATION— 
APPEAL— EXCEPTIONS. 

1.  A  conTlction  in  a  criminal  case  will  not  be 
reversed  because  the  court  called  the  case  out 
of  its  regular  order  unless  the  bill  of  excep- 
tions shows  an  abuse  of  discretion. 

2.  Alleged  error'  In  admission  of  evidence 
cannot  be  reviewed  Id  the  absence  of  a  bill  of 
exceptions  thereto. 

S.  In  a  prosecution  for  violation  of  the  local 
option  law,  in  which  there  was  evidence  that 
witness  and  others  made  up  a  parse  to  buy 
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whisky  of  defendant  a  request  to  charge  that 
if  the  money  wae  paid  by  another  than  the 
person  alleged  in  the  indictment  to  have  made 
the  purchase,  and  the  liquor  was  also  turned 
over  to  another  person,  the  jury  should  acquit, 
was  properly  qaallfied  by  requiring  that  the 
Jury  should  also  find  that  the  person  to  whom 
the  sale  was  alleged  to  hare  been  made  did 
not  pay  any  money  to  defendant 

Appeal  from  Smith  Ooimt7  Oourt;  8.  A. 
Undsay,  Judge. 

John  Redd  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Affirmed. 

T.  O.  Woldert,  for  appellant  Howard 
Martin.  Asst  Atty.  Oen.,  for  tbe  State. 

BROOKS,  J.  AppeUant  was  convicted  of 
violating  the  local  option  law.  and  his  pun- 
ishment assessed  at  a  fine  of  $25,  and  20  da^' 
confinement  in  the  county  Jail. 

Tbe  first  bill  of  exceptions  complains  that 
the  court  erred  in  calling  this  case  out  of  Its 
regular  order.  Tbe  bill  is  quite  voluminous, ' 
bnt  a  careful  inspection  of  the  same  does  not 
show  tliat  the.  trial  court  abused  bis  discre- 
tion. Unless  tbe  bill  shows  this  abuses  this 
court  is  not  authorised  to  levene  on  that  ac- 
count. Goodwin  v.  State  (T^  Cr.  .^p.)  73 
S.  W.  801. 

Bill  No.  2  embodies  a  motion  for  postpone- 
ment on  the  part  of  appellant  for  want  of 
the  testimony  of  a  witness  by  tbe  name  of 
Btberldge.  The  application  does  not  show 
any  diligence,  as  required  by  law;  nor  was 
Etheildge  summoned  as  a  witness. 

The  dxtb  ground  of  tbe  motion  for  new 
trial  complains  tbat  the  court  erred  In  not 
permitting  W.  B.  Beachum  to  testify  tbat  Wil- 
son told  him  that  he  bid  Shlpp  during  the 
time  be  was  biding.  There  is  no  bill  re- 
served, and  hence  this  cannot  be  revised. 

AppeUant  requested  tbe  following  charge 
to  be  given  to  the  Jury,  to  vrtt:  "The  court 
charges  yon  that  the  indictment  charges  that 
tbe  sale  was  made  to  Wesley  Shlpp,  and  if 
you  believe  from,  the  evidence  that  the  mon- 
ey was  paid  by  Erwln  Btberldge,  and  the 
liquor  was  turned  over  to  Doc  Gurley  by 
defendant  you  will  acquit  defendant" 
Which  cbarge  the  court  gave  with  this  qual- 
Iflcatlon:  '*If  you  also  find  that  Wesley 
Shlpp  did  not  pay  any  money  to  defendant 
for  any  part  of  the  wblsky."  This  charge, 
though  not  accurately  worded,  is  correct  In 
view  of  the  testimony.  Prosecuting  witness 
Shlpp  testlfled  that  he  and  other  parties  made 
up  a  purse  to  buy  some  wblaky  from  appel- 
lant and  that  he  gave  appellant  86  cents  of 
the  amount  required.  Under  this  testimo- 
ny, the  qualiflcfltion  to  the  charge  was  proper. 

Tbe  evidence  supports  the  verdict  of  tbe 
jury.   The  judgment  Is  affirmed. 

Oa  Rehearing. 

(Dec.  18.  1908.) 

Tbe  Judgment  was  affirmed  at  a  previous 
day  of  this  term,  and  is  now  before  us  on  re- 
bea  ring.  Appellant  Insists  that  the  court  erred 
In  holding  tbe  trial  court  properly  ovaruled 
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bla  motkiD  for  postponement  m  account  of 
the  absence  of  Btberidge,  in  stating  he  was 
not  "smnmoned  as  a  wltneBS."  because  as  a 
matter  of  fact  the  record  shows  the  witness 
was  smnmoned.  The  motion  for  postpone- 
ment Is  lengthy,  and  In  reading  it  we  find  we 
were  in  error  In  the  original  opinion  in  stat- 
ing be  was  not  summoned.  HoweTer.  In 
Ttew  of  the  evidence  adduced  on  the  trial, 
we  do  not  bellere  the  testimony  of  the  ab- 
sent witness,  Btherldge,  as  contained  in  the 
motion  for  postponement,  Is  probably  true. 
The  eTldence  clearly  establishes  the  sale  on 
tbe  part  of  appellant  to  prosecuting  witness, 
and,  if  the  wltneu  were  present  and  wonld 
testify  to  the  CQuversatlon  as  Insisted  by  ap- 
pellant we  do  not  think  It  wonld  be  probably 
true,  or  that  It  wonld  have  affected  the  trial. 
This  being  the  condition  of  the  record,  there 
was  no  error  In  the  court's  action  refnsing 
the  itostponement,  and  the  conclusion  reached 
In  tbe  original  opinion  Is  correct.  We  have 
again  reviewed  appellant's  other  assign- 
ments, and  find  no  error  In  the  tecrad. 
Tbe  motion  for  rehearing  U  orermled. 


DANIBLS  T.  STATE). 

IGonrt  of  Orlmlnal  Appeals     Texas.  Nor.  26, 

1903.) 

OOUNTT  ATTORNBT  PRO  TBM.— MI8DBMEAN0R 
— BUIOnON. 

1.  Under  the  direct  proTisions  of  Code  Cr. 
Proc,  1895,  art.  38,  a  connty  attorney  pro  tem. 
nay  be  appointed. 

2.  In  a  prosecution  for  a  misdemeanor,  the 
state  caoDot  be  compelled  to  elect  upon  which 
<onnt  of  the  information  It  will  jwoceed. 

Appeal  from  Smith  County  Coart;  8.  A. 
Undsay,  Judge. 

Dock  Daniels  was  convicted  of  an  Aggra- 
vated assanlt,  and  appeals.  Affirmed. 

N.  A.  Gentry,  for  appellant.  Howard  Mar- 
tin. Asst.  Atty.  Gen.,  fOr  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  aggravated  assault,  the  penalty  assessed 
being  a  fine  of  $20, ' 

The  first  ground  of  the  motion  contends 
that  tbe  court  erred  in  refusing  to  quash  the 
affidavit  and  information  on  tbe  ground  that 
J.  W.  Bealrd,  as  county  attorney  pro  tem.. 
Instituted  and  presented  the  affidavit  and  In- 
formation. Appellant  Insists  that  there  Is-no 
law  authorizing  a  county  attorney  pro  tem. 
The  action  of  the  connty  attorney  pro  tem, 
was  clearly  authorized  by  article  38,  Codti 
Cr.  Proc.  1895.  See,  also.  State  v.  Lackey, 
35  Tex.  357;  State  v.  Gonzales,  26  Tex.  197. 

Appellant  alsd  insists  that  the  court  erred 
In  refusing  to  require  the  state  to  elect  upon 
which  count  It  would  seek  conviction.  This 
la  a  misdemeanor,  and  such  election  was  not 
required.  Stebblns  and  McFarland  State, 
31  Tex.  Gr.  B.  285,  20  &  W.  662. 

T  t.  Sea  Indlotmant  aad  InlDrmatlon.  voL  fl,  C«at. 
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It  is  also  urged  that  the  court  erred  In 
charging  the  Jury  '*that  an  assault  becomes 
aggravated  If  committed  by  the  use  of  a 
dangerous  weapon,  or  the  semblance  there- 
of, in  an  angry  or  threatening  manner."  The 
court  did  not  so  charge,  but  instructed  the 
Jury  that,  under  such  drcumstances,  appe- 
lant would  be  guilty  of  a  simple  assault 

Tbe  evidence  Is  sufficient  to  support  the 
verdict  of  tbe  Jury.  The  Judgment  is  af* 
firmed. 


WILLIAMS  T.  STATE.* 

(Coart  of  Criminal  Appeals  of  Texas.   Oct  28, 
1903.) 

INTOXICATING' LIQUORS  — TIOULTION  OF  LO- 
.    CAL  OPTION  LAW-^TBNT— KNOWL- 
HDaS-INSTRUCTIONS. 

1.  The  sale  of  intoxicating  liquors  in  a  local 
option  district  exce^rt;  on  prescription  or  for 
sacramental  pnrposes,  Is  a  violation  of  the  law, 
regardless  ox  the  Intent  of  tbe  p«8on  making 
the  sale. 

2.  On  a  prosecution  for  the  sale  of  Intoxicat- 
ing liquors,  evidence  that  defendant  had  no 
knowledge  that  the  liquors  sold  would  intoxi- 
cate was  inadmissllde,  defendant's  Intent  be- 
ing Immaterial, 

5.  An  instruction  on  a  prosecution  for  selling 
intoxicating  liquors  Is  not  defective  for  failing 
to  define  a  sale. 

4.  An  inBtructioD  on  a  prosecution  for  the 
sale  of  intoxicating  liquors  wbich  stated  that 
defendant  stood  charged  by  indictment  with 
the  offense  of  selling  intoxicating  liquors  is  not 
bad  for  failing  to  make  defendaat  s  guilt  de- 

Eend  on  his  having  onlewfully  sold  intoxicating 
qnors,  the  indictment  alleging  that  the  sale 
was  unlawful. 

6.  An  instruction  on  a  prosecution  for  the 
sale  of  iatoxicatins  liquors  that  if  the  jury  be- 
lieved that  defendant  on  or  about  a  specified 
datCj  or  at  any  time  within  two  years  of  a 
specified  date,  sold  intoxicating  liquors,  they 
should  find  hfm  guilty,  was  not  an  instrnctioo 
on  the  weight  of  the  evidence. 

6.  An  instruction  on  a  prosecution  for  the 
sale  of  intoxicating  liquors  in  violation  of  the 
local  option  law  is  not  defective  for  failing  to' 
explain  to  Uie  Jury  what  constitates  a  vfola- 
tion  of  the  law. 

Appeal  from  Delta  County  Oonrt;  John  B. 

Hatcher,  Judge. 

G.  W.  Williams  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Affirmed. 

Norman  Phillips,  for  appellant  Howard 
Martin,  Asst  Atty,  Gen.,  for  tbe  State. 

BBOOKS,-J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $26,  and  20 
days'  confinement  In  the  county  Jail. 

Appellant  requested  tbe  court  to  charge 
tbe  Jury  as  follows:  "No  mistake  of  fact 
excuses  one  committing  an  offense,  bnli^  if  a 
person  laboring  under  a  mistake  as  to  a 
particular  fact  shall  do  an  act  which  would 
otherwise  be  criminal,  he  Is  guilty  of  no  of- 
fense. Tbe  mistake  as  to  fact  which  will  ex- 
cuse under  the  preceding  article  most  be  such 
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that  the  person  bo  acting  ODder  a  mistake 
woidd  bave  been  excusable  bad  his  conjec- 
ture as  to  the  fact  been  correct,  and  must 
also  be  sach  mistake  as  does  not  arise  from 
a  want  of  proper  care  on  the  part  of  the 
person  committing  the  offense."  This  Is  a 
substantial  copy  of  articles  46,  47,  Pen.  Code 
188S.  But  we  have  held  that  the  sale  of  In- 
toxicating liquor  In  a  local  option  district,  ex- 
cept upon  prescription  or  for  sacramental  pur- 
poses, Is  a  violation  of  the  law,  regardless  of 
the  intent  or  purpose  for  which  It  was  sold, 
and  the  Intent  of  defendant  is  irr^Tant  and 
Immaterial.  Petteway  v.  State,  36  Tex.  Cr. 
R.  97,  35  S.  W.  646;  Pike  t.  State,  40  Tex. 
Cr.  R.  613,  61  S.  W.  896;  Allen  v.  State,  1  Tex. 
Ct.  Rep.  106,  59  S.  W.  264;  McDaniel  T. 
Stflte,  3  Tex.  Ct.  Hep.  783,  66  S.  W.  1068. 

BUI  of  exceptions  No.  1  complains  that, 
"while  defendant  was  testifying  as  a  witness 
In  his  own  behalf,  defendant's  counsel  asked 
this  question:  *At  the  time  you  bought  the 
ginger  and  pepsin  which  you  sold  Tony 
Caick,  or  at  any  time  before  you  sold  it  to 
B.  E.  Click,  as  testified  to  by  him,  had  you 
any  knowledge  that  the  same  would  Intox- 
icate, or  that  It  was  in  vlolatlou  of  the  law 
to  sell  it?*  And  defendant  would  have  an- 
swered that  he  had  not"  Upon  objection 
being  made  by  the  state,  this  testimony  was 
excluded  by  the  court  Under  the  above  au- 
thorities, the  ruling  of  the  court  was  correct 

The  second  bill  complains  that  "while  de- 
fendant was  testifying,  counsel  asked  him, 
'When  you  sold  Tony  Click  the  ginger  and 
pepsin,  bad  you  heard  of  any  one  being  In- 
toxicated from  the  use  of  it?*  The  witness 
would  have  answered  that  be  had  not"  The 
state  objected,  and  the  court  sustained  the 
objection.  In  this  there  was  no  error,  under 
the  nnthorttles  cited  above. 

The  court  charged  the  Jary  as  follows: 
"You  are  instructed  that  G.  W.  Williams 
stands  charged  by  indictment  with  the  of- 
fense of  selling  Intoxicating  liquors  to  E.  EL 
Click  on  or  about  the  1st  day  of  December, 

1901,  In  Delta  county,  Texas,  said  Indict- 
mebt  being  returned  and  filed  on  the  18tb 
day  of  January,  1902,  to  which  the  defend- 
ant pleads  'Not  guilty.*  Defendant  Is  pre- 
sumed to  be  Innocent  until  bis  guUt  Is  es- 
tablished by  legal  eTldence,  and.  In  case 
the  jury  have  a  reasonable  doubt  as  to  the 
defendant's  guilt  you  will  acquit  Dim.  Now, 
if  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt  that  G.  W.  Williams  did.  In 
Delta  county,  Texas,  on  or  about  the  Ist  day 
of  December,  1901,  or  at  any  time  within 
two  years  prior  to  the  16th  day  of  January, 

1902,  and  on  or  before  the  Ist  day  of  De- 
cember, 1001,  sell  to  E.  E.  Click  Intoxicating 
liquor,  as  charged  in  the  indictment  you  will 
find  the  defendant  guilty/'  To  which  charge 
defendant  excepted  (1)  because  it  does  not 
define  to  the  Jury  what  constitutes  a  sale; 
(2)  because  It  does  not  tell  the  Jury  that  de- 
fendant stands  charged  with  any  offense 
agaiuat  the  law,  and  in  not  defining  to  the 


Jury  the  offense  defendant  is  charged  witb. 
It  Is  not  necessary  that  the  charge  should 
define  a  sale,  unless  that  matter  becomes  an 
issue  undar  the  tacts,  and  In  misdemeanors 
such  charge  must  be  asked.  Neither  is  the 
objection  well  taken.  Appellant  also  insists 
that  the  charge  is  erroneous  because  it  does 
not  make  defendant's  guilt  depend  upon  his 
having  "unlawfully"  sold  Intoxicating  liquor. 
The  charge  says  "that  he  Is  charged  wltb 
selling  intoxicating  liquors,  as  charged  in 
the  indictment"  The  Indictment  makes  said 
allegations.  We  do  not  think  the  charge  is 
upon  the  weight  of  the  evidence.  Nor  Is 
there  any  error  because  It  falls  to  define  or 
In  any  manner  explain  to  the  Jury  what  con- 
stitutes a  violation  of  the  local  option  law. 

The  fifth  bill  of  exceptions  insists  that  the 
court  erred  in  not  permitting  defendant  to 
prove  by  Dlckason  that  the  Paris  Medicine 
Company,  of  Paris,  Tex.,  is  a  reputable  firm. 
The  bill  does  not  show  in  what  way  this 
would  be  germane  to  the  prooectttlon  against 
appellant 

No  error  appearing  in  tlie  record,  tba  Judg- 
ment la  affirmed. 


.  GIPSON  V.  STATID. 
(Court  of  Grimbial  Appeals  of  Texas:  Jnne  28, 

1903.) 

SUMDBlt  —  BIVIDBNCB  —  DBGStARATIONS  — 
ARGUMENT  OF  COUNSBIr^VARIANCB. 

1.  Admission  of  evidence,  on  a  trial  for  slan- 
der, as  to  how  prosecutrix  was  treated  and  re- 
ceived in  society  at  the  time  of  the  trial,  is  «^ 
ror. 

2.  Witness  may  not  testi^  that  he  made  cer- 
tain declarations,  defendant  not  having  been 
present. 

3.  Argument  of  state's  coansel  that  prosecu- 
trix BtfKxl  wet]  with  the  good  people,  notwith- 
standing the  slanderous  report,  is  error;  eri- 
deuce  of  such  standing  having  lieen  erroneous- 
ly admitted. 

4.  Defendant's  coansel  having  gone  oatdde 
the  record  in  argument,  the  state's  attorney, 
especially  with  the  consent  of  defendant's  at- 
torney to  say  what  lie  pleased,  may  go  outside 
the  record  In  replying. 

5.  There  is  no  material  variance  between  an 
Indictment  charging  that  defendant  stated  he 
bad  intercourse  witb  prosecutrix,  and  evidence 
that  he  said  he  and  another  had  intercourse 
with  her. 

Appeal  from  Coleman  County  Court;  B. 
F.  Rose,  Judge. 

Dock  Gipson  was  convicted  of  slander, 
and 'appeals.  Beversed. 

F.  L.  Snodgrass  and  T.  B.  Austin,  for  ap- 
pellant Woodward  &  Baker  and  Howard 
Blartln,  Aast  Atty.  Oen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  etrnvicted 
of  Blander,  and  bis  punishment  assessed  at 
a  fine  of  9100,  and  80  dsTs*  confinement  Is 
the  county  JalL  This  is  a  OMnpanion  case 
to  that  of  Will  Bowers  t.  State  (dedded  at 
the  present  term)  75  S.  W.  299.  Several  of 
tbe  questions  raised  by  appellant  were  pass- 
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ed  upon  by  qb  In  tbat  case,  and  will  not  be 
again  reviewed  here. 

While  the  witness  Robe  Cope  was  on  the 
stand  for  the  state,  he  was  asked  what  was 
the  general  repntatlou  of  Willie  Conner, 
prosecotrlx,  at  tbla  time,  notwithstanding  the 
slanderous  reports  that  had  been  circulated. 
Appellant  objected  on  the  grotmd  that  the 
same  was  not  competent,  in  that  the  general 
repntatlon  should  be  confined  to  the  time  of 
the  alleged  slander  and  prior  thereto;  that 
to  permit  the  answer  would  be  placing  be- 
fore the  iury  the  opinion  of  the  community 
upon  the  alleged  slander.  Tberenpon  the 
state  asked  said  witness  the  following  ques- 
tion: **How  the  said  Will  Conner  was  treat* 
ed  and  received  by  the  best  people  In  the 
community  at  this  time?"  Witness  answer* 
ed  tliat  prosecutrix  was  received  In  the  best 
society  In  that  community  at  this  time;  was 
received  Into  his  family  as  a  visitor  and 
guest,  and  the  family  of  his  son  Early  Oope; 
and  that  they  visited  the  said  Willie  Conner. 
This  testimony  should  not  have  been  admit- 
ted.  Bowers  v.  State,  supra.  The  same 
character  of  testimony  was  elldted  fnmi  tiw 
witness  MUt  Woodward.  ' 

While  the  witness  Will  Bowers  was  on  the 
stand,  the  state  was  permitted  to  ask  him. 
**IB  it  not  a  fact  that,  tn  talking  to  Walter 
Burroughs  about  the  reports  concerning  Wil- 
lie Conner,  that  yon  said.  In  substance,  to 
Walter  BuiToughs,  'Dock  ought  not  to  have 
told  it,'  and  tliat  'old  man  Conner  ought  to 
shoot  your  beads  off,'  or.  If  yon  were  old  man 
Conner,  yon  *wonld  shoot  your  heads  off?" 
Witness  stated  that  be  said  something  in 
substance  to  that  effect  Appellant  objected 
to  this  testimony  on  tlie  groand  that  defend- 
ant was  not  present,  it  was  hearsay,  and  not 
binding  on  defendant,  etc.  These  objections 
are  well  taken. 

Appellant  also  objected  to  the  argument 
of  the  state's  counsel,  J.  K.  Baker,  Esq., 
urging  the  fact  before  tbe  Jury  that  prose- 
cutrix stood  well  with  the  good  people  of  the 
community,  notwithstanding  such  slander- 
ous reports.  Exception  was  properly  reserv- 
ed. Clearly,  this  was  error.  Inasmuch  as  the 
testimony  upon  which  the  argument  was 
predicated  was  improperly  admitted. 

The  ninth  bill  of  exceptions  Insists  that  the 
private  prosecutor,  J.  O.  Woodward,  Esq., 
"In  closing  the  argument  to  the  Jury,  and  In 
answering  the  argument  of  defendant's  coun- 
sel with  reference  to  tbe  refusal  of  Willie 
Conner,  prosecutrix,  to  submit  to  an  exam-' 
Inatlon  by  the  physician,  which  refusal  de- 
fendant's  attorney  bad  Insisted  was  made  be- 
cause she  was  afraid  of  such  examination, 
and  that  the  same  would  prove  she  was 
not  virtuous,  said  Woodward,  among  other 
things,  said  to  the  Jury  that,  when  the  mo- 
tion was  made  to  have  her  examined,  he  talk- 
ed to  Willie  Conner,  and  she,  with  tears  in 
ber  eyes,  said  to  him,  *If  the  Jury  cannot 
believe  me  without  an  examination,  X  wlU 
not  submit  to  aa  ezamlnattoD.* "  The  court 


appends  to  tbe  bill  this  explanation:  "At- 
torneys for  defendant  had  a  great  deal  to 
say  to  tbe  Jury,  why  did  not  Miss  Willie 
Conner  consent  to  be  examined?   I  challenge 
I  these  gentlemen  to  explain  to  the  Jury  why 
I  she  would  pot  be  examined;   and  tbe  at- 
i  tomey  J.  O.  Woodward,  before  he  began 
j  his  argument  to  tbe  Jury,  and  while  the  at- 
I  tomeys  were  aiding  the  question  before  tbe 
i  Jury  of  Miss  Willie  Conner  not  submitting  to 
I  an  examination,  arose  and  stated  to  tbe  court 
that  the  question  of  why  the  examination 
was  not  allowed  had  been  passed  on  by 
the  court,  and  was  not  a  matter  for  the  Jury; 
but,  If  the  attorneys  for  defendant  were  per- 
mitted to  go  outside  of  the  record  in  thelr- 
argument  In  the  matter,  he,  tbe  said  Wood-, 
ward,  claimed  tbe  right  to  answer  their  ar- 
gument, to  which  counsel  for  defendant  said: 
'All  right.  Just  answer  and  talk  as  much  as 
you  please.' "    In  view  of  this  explanation, 
we  are  of  opinion  that  the  attorney  for  the 
state  had  a  right  to  answer  the  argument 
made  by  appellant's  counsel.    It  Is  a  well- 
known  rule  that  appellant's  counsel  cannot 
go  out  of  the  record,  and  tbe  state  be  pre^ 
eluded  from  answering  such  argument. 

We  do  not  deem  It  necessary  to  pass  upon 
tbe  other  questions  raised.  For  the  errors 
discussed,  the  Judgment  is  reversed,  and  the. 
cause  remanded. 

On  Behearing. 

(Dec.  9, 1903.) 

Tbe  Judgment  waa  reversed  at  the  Austlii 
term,  and  now  comes  before  us  on  appel- 
lant's motion  for  rehearing.  He  calls  our 
attention  to  the  fourth  bill  of  exceptions,  t<x 
the  effect  that,  after  witness  Walter  Bur- 
roughs bad  testified  for  tbe  state,  defendant 
moved  the  court,  in  writing,  to  exclude  cer-. 
tain  portions  of  his  testimony,  to  wit,  that 
defendant  bad  told  him,  in  talking  about 
Willie  Conner,  "be  and  Will  Bowers  bad 
fucked  and  frigged  ber."  His  objectlona 
were  that  said  alleged  proved  slander  is  » 
variance  from  the  slander  alleged  in  the  In-, 
dlctment,  and  Is  a  different  slander.  In  ma- 
terial respects,  from  that  alleged,  and  is  In 
different  language  to  that  alleged  and  Imput- 
ed In  tbe  Information.  The  information  char-, 
ges  that  "Dock  Olpson  did  then  and  there, 
orally,  falsely,  and  maliciously  and  falsely 
and  wantonly  Impute  to  one  Willie  Con-, 
ner  *  *  *  a  want  of  chastity,  In  this:  he, 
tbe  said  Dock  Glpson,  did  then  and  there, 
in  tbe  presence  and  bearing  of  Walter  Bur- 
roughs and  divers  other  persons,  falsely, 
maliciously,  and  wantonly  say  of  and  con- 
cemlug  tbe  said  Willie  Conner  that  be.  Dock 
Gipson,  had  frigged  and  fucked  her,  tbe  said 
Willie  Conner,"  etc.  There  Is  no  variance  be- 
tween tbe  allegatlonB  in  tbe  Information  and 
the  proof.  Tbe  mere  fact  that  witness  teatii 
fled  that  defendant  Imputed  to  the  female 
a  want  of  chastity  by  having  intercourse 
with  appellant  and  WUl  Bowers  would  not  be 
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a  Tartimce  from  the  InformatloD.  charging 
that  appellant  Imputed  a  want  of  chastity 
to  tbe  female  by  having  Intercourse  with 
himself  alone.  Tbe  Information  charges  that 
appellant  said  he  had  said  Intercourse.  The 
proof  Is  that  he  stated  that  he  and  Will 
Bowers  had  said  Intercourse,  as  shown  by 
this  bill  of  exceptions.  Certainly  this  would 
not  constltate  a  Tarlance.  since  the  statement 
of  the  witness  corresponds  with  the  allega- 
tions of  the  Information,  and.  In  addition, 
shows  that  appellant  said  that  Bowers  also 
bad  such  intercourse.  It  la  not  different  lan- 
guage—is not  a  different  slander.  There- 
fore the  court  did  not  err  in  refusing  to  ex- 
clude the  testimony.  Of  course,  as  appel- 
lant Insists,  where  a  certain  slander  is  al- 
leged in  the  information,  the  proof  must 
show  that  particular  character  of  slander, 
or  else  there  would  be  a  Altai  Tarlance,  but 
such  Is  not  the  case  here. 

Appellant  insists  that  the  court  should 
pass  upon  the  language  employed  by  the 
prosecuting  attorney.  We  did  not  then  nor 
now  deem  ft  necessary  to  do  so,  in  view  of 
the  disposition  of  the  case,  as  It  will  not 
occur  on  another  trial.  It  is  not  proper  for 
the  prosecuting  attorney  to  state  facts  in  ar- 
gunient  that  are  not  In  the  record,  and.  un- 
der a  long  line  of  authorities  discussing  this 
matter,  It  has  been  so  held. 

The  motion  for  rehearing  la  orermled. 


ALLEN  V.  STATE.* 
'Oout  of  Criminal  Appeals  of  Texas.   Not.  11, 

1903.) 

HANSLAUOHT&Rr-BUFFICIBNGT  OP  OTIDBNOL 

1.  Bridence  in  a  prosecntlon  for  homicide  hM 
to  sDHtain  a  conviction  of  manslangbter. 

Appeal  from  District  Court,  Sbelby  Oonn- 
ty;  Tom  C.  Darls.  Judge. 

Will  Allen  was  convicted  of  manslaughter, 
and  appeals.  Affirmed. 

D.  M.  Short  &  Sons,  for  appellant  How- 
ard Martin.  Asst  Atty.  Gen.,  for  the  State. 

BROOKS.  J.  Appellant  was  convicted  of 
manslaughter,  and  bis  punishment  assessed 
at  condnement  in  the  penitentiary  for  a  term 
of  five  years. 

On  the  night  of  Joly  10,  1808,  about  12  or 
t  o'clock,  appellant  was  at  hla  home,  when 
deceased,  with  other  parties,  came  to  his 
house.  Appellant  shot  at  the  crowd,  and 
killed  deceased.  Odum  testified  for  the 
state  that  defendant  told  him  he  shot  deceas- 
ed. He  stated  that  the  night  before,  about 
12  (M*  1  o'clock,  several  boys  came  near  his 
honse  and  were  talking,  and  he  walked  out 
and  asked  them  what  they  were  doing,  and 
they  relied,  "It  Is  none  of  your  business;" 
that  defendant  said  to  them,  "I  will  see 
whether  It  Is  any  of  my  business,"  and  went 
Into  the  house  and  got  his  shotgun,  came 
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back,  and  shot  Into  tbe  crowd,  and  ttey 
broke  to  mo,  and  be  shot  at  one  of  them 
having  on  a  white  shirt  ^Vntneas  asked  de- 
fendant If  tile  boya  were  doli%  anything  to 
him.  and  be  aald.  "Doinc  nothing,  but  stand- 
ing there  talking  to  each  otbw."  Tbis  wit- 
ness found  tbe  deceased  lying  on  bla  back, 
dead,  at  a  distance  abont  00  yarda  from  the 
bouse  of  defendant  He  waa  shot  in  the 
back  of  the  head  and  In  the  bat^  Defend- 
ant after  being  duly  warned,  made  a  state- 
ment of  the  killing  to  Hart  Winn,  etatlng 
that  three  or  four  parties  were  atan^lng  out 
near  hla  house  talking,  and  he  asked  them 
what  they  wanted.  They  replied.  If  he  did 
net  make  the  women  in  his  house  get  out  of 
the  house  they  would  go  In  there  and  drive 
tbem  out,  "and  they  started  on  me,  and  I  ran 
Xa  the  house  and  got  my  gun,  and  came  and 
fired  at  them."  He  did  not  tell  witness 
Winn  about  tbe  shooting  of  the  second  shot 
Defendant  said  tbis  occurred  about  mid- 
night after  all  bis  people  had  gone  to  bed. 
He  also  stated  that  his  wife  and  sister  and 
another  woman  were  In  the  house  at  tbe 
time.  The  other  circumstances  of  the  case 
clearly  show  and  corroborate  the  confession 
of  defendant  that  he  was  the  party  who  did 
the  shooting.  The  charge  of  tbe  court  Is 
very  voluminous,  presenting  both  phases  of 
murder,  manslaughter,  and  self-defense,  and 
defendant's  right  to  defend  against  the  con- 
templated invasion  of  his  home.  The  latter 
charge  is  repeated,  as  appellant  Insiste,  in 
perhaps  more  than  two  Instances  in  the 
charge.  But  the  charge,  when  teken  as  a 
whole,  in  our  opinion.  Is  a  proper  presenta- 
tion of  the  law  of  this  case.  Appellant's  as- 
signmeatH  of  error  have  been  carefully  re- 
viewed seriatim,  and  in  the  light  of  the 
charge  of  the  court  we  do  not  think  any  of 
tbem  are  well  taken.  The  evidence,  as  In- 
dicated by  the  first  witness,  would  author- 
ize tiie  jury  to  find  the  verdict  against  appel- 
lant for  manslaughter.  They  have  seen  fit 
to  do  so,  and  we  will  not  disturb  tbelr  find- 
ing. 

No  error  appearing  In  tbe  record,  tbe  Judg- 
ment la  affirmed. 


MATHEWS  V.  STATE.* 

fOonrt  of  Orimlnal  Appeals  of  Tnas.  Nov.  11, 

1903.) 

MURDER— ADMISSIBILrrr  OF  KVIDBNCE— DT- 
INO  DECLARATIONS— tKTTBR  —  IDBNTIFICA- 
TION--APPBAI.-BII.L  OF  EXCBPTIONS-NBW 
TRlALr-CUHUXJLTIVE  EVIDENCE. 

1.  A  bill  of  exceptions  In  a  murder  case, 
showing  that  the  state's  counsel  offered  a  cal- 
endar to  show  on  what  day  of  the  week  a  cer- 
tain day  of  the  month  fell,  and  an  objection 
that  "it  was  a  leading  ciuestion.  IrreleTant, 
tended  to  prove  no  Issue  In  the  case,  and  cal- 
culated to  mislead  the  jury,"  presents  no  error, 
the  ffrouods  of  the  objection  not  being  shown. 

2.  The  evidence  of  state's  connsel  in  a  mur- 
der prosecntlon  as  to  a  dying  declaration  of  de- 
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«ed«nt  made  a  few  momeots  after  the  inflic- 
Cion  of  the  fatal  wound,  wbeo  decedent  was 
raascions  of  approachins  death,  and  not  In  an- 
swer to  BDjr  qneation  of  the  witnaaa.  la  admis- 
sible in  a  murder  proaecution. 

3.  In  a  murder  caae,  a  letter  written  by  de- 
fendant to  deceden^  and  Identified  aa  being  in 
defendant's  handwriting,  signed  and  posted  by 
him  on  the  day  of  its  date,  ia  anffidently  iden-* 
tified  to  be  admissible. 

4.  In  the  absence  of  a  UU  of  exceptions  the 
action  of  the  court  in  permitting  a  jnror  to 
r«nain.  who  Is  prejudiced  against  accused,  can- 
not be  reviewed. 

5.  The  propriety  of  admitting  dying  declara- 
tiona  in  a  rnvxHet  case  cannot  be  rerlewed  In 
the  absence  of  a  bill  of  exceptiona. 

6.  Newly  discovered  comQlative  eridence  of 
defendant  s  inaaoity  does  not  require  the  grant* 
ing  of  a  new  trial  of  a  murder  case. 

.^peal  from  District  Court,  Lamar  Coim- 
tji  Ben  H.  Denton,  Jndse. 

Q.  W.  Matbewa  was  convicted  of  murder 
In  the  first  degree,  and  appeals.  Affirmed. 

R.  P.  Lewis,  for  ap[>ellant.  Howard  Mar- 
tin. Aaat  Att7.  Gen.,  for  the  State. 

BROOKS,  J.  Apfiellant  was  convicted  of 
murder  in  tbe  flrat  degree,  and  ble  puntab- 
ment  assessed  at  confinement  in  tbe  peniten- 
tiary for  life. 

Appellant's  first  bill  of  exceptlbns  Is  that 
tbe  court  erred  In  permitting  state's  counsel 
to  offer  a  calendar  for  the  Inspection  of  tbe 
Jury  to  show  what  day  of  the  week  the  3d 
and  7th  days  of  February  came.  Tbe  o^^ 
jection  to  this  was  that  it  was  a  leading 
queation.  Irrelevant,  tended  to  prove  no  iasue 
In  the  case,  and  calculated  to  mislead  tbe 
mindfl  of  the  Jury.  We  can  readily  see  that 
the  calendar  could  be  pnver  testimony,  and 
the  objectioos  of  appellant  are  not  state- 
ments of  the  exlstCTce  of  facts.  There  is 
nothing  in  tbe  bill  to  show  that  the  question 
was  leading  or  was  irrelevant,  or  that  it  did 
not  piDve  an  issue. 

Bill  Na  2  complains  that  wtaUe  B.  L.  LatU- 
more  was  on  the  stand  be  was  asked  if  he 
saw  deceased  before  her  death,  and  if  he 
asked  her  any  questionB.  and  if  she  made 
any  atotements  to  talm  in  reference  to  bow 
she  was  wounded,  ^tness  answered :  'Tes ; 
be  attended  Ha  May  Matiiews  in  Dr.  Lind- 
say's oflBce  tbe  day  she  was  wonnded,  and  he 
questioned  her  coneenlng  how  she  got  stab- 
bed. Deceased  told  him  that  defendant  stab- 
bed ber  once  In  the  ttack  and  once  In  tbe 
breast  and  that  she  was  going  to  die."  To 
this  bUl  the  court  apptfdds  the  following  ex- 
planation: "Counsel  for  tiie  state,  Lattl- 
more,  asked  deceased  no  question,  but  heard 
ber  statement,  which  was  that  she  knew  that 
sbe  was  going  to  die,  and  talked  about  dying, 
and  was  perfectly  conscious  of  approaeblng 
death,  and  tbe  statement  made  by  her  was 
not  in  answer  to  any  question  propounded  to 
ber,  and  the  facta  showed  It  was  only  about 
four  to  six  mtnntes  after  deceased  was  cut 
qntU  tbe  statement  was  made."  The  expla- 
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nation  clearly  shows  that  the  statement  is 

admissible. 

The  third  bill  complains  that  the  state  of- 
fered in  evidence  a  letter  purporting  to  have 
been  written  by  defendant  to  deceased  prior 
to  the  tragedy.  Appellant  objected  because 
the  letter  has  never  been  identified  as  tbe 
letter  written  by  defendant  to  deceased:  that 
it  had  never  been  proven  who  wrote  it;  that 
it  was  irrelevant,  and,  if  admitted,  would 
prejudice  the  minds  of  the  Jury  against  de- 
fendant. This  bill  is  qualified  by  the  court 
stating  "that  the  letter  was  positively  iden- 
tified as  being  tbe  handwriting  of  defoidant, 
was  signed  by  talm,  and  the  facts  further 
showed  defendant  bad  posted  the  letter  at 
Atlas  on  tbe  day  it  was  dated."  Tbe  testf- 
mony  was  clearly  admissible. 

Appellant  insists  in  bis  motion  for  new  tri- 
al that  the  verdict  of  the  Jury  is  contrary 
to  the  law  and  tbe  evidence;  and  tbat  Frank 
Baker  was  permitted  to  remain  with  the  Ju- 
ry, said  Baker  being  prejudiced  against  de- 
fendant. We  think  tbe  evidence  la  amply 
sufilclent  to  support  tbe  verdict.  There  is 
no  bill  of  exceptions  reserved  to  tbe  action 
of  the  court  permitting  Frank  Baker  to  re- 
main with  tbe  jury,  and  in  tbe  absence  of 
the  bill  or  affidavits  we  cannot  review  this 
question.  Appellant  also  complains  of  tbe 
admission  of  dying  declarations,  which  can- 
not be  considered  In  tbe  absence  of  bill  of 
exceptions. 

Appellant  further  insists  tbat  tbe  court  er- 
red In  refusing  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  testimony,  which 
he  proposed  to  show  by  Maud  Parish  and 
Wiley  Mays,  both  living  at  Hugo,  Ind.  T., 
W.  T.  Scruggs,  of  Lamar  county,  and  J.  M. 
Turner,  of  Delta  county.  Attached  to  tbe 
motion  Is  the  affidavit  of  Turner,  wbo  states 
tbat  he  will  swear  appellant  Is  crazy  and  Is 
of  unsound  mind.  Scruggs  states  in  bis  af- 
fidavit that  be  has  known  appellant,  and  has 
bad  opportunity  to  see  his  conduct  for  the 
last  three  years;  that  he  was  with  appellant 
just  before  tbe  day  of  tbe  killing,  at  bis 
home  In  Lamar  county;  that  defendant  act- 
ed very  strange,  would  ask  foolish  questions, 
would  sit  and  repeat  tbe  same  words,  etc. 
Wiley  Mays  makes  affidavit  tbat  she  was 
well  acquainted  with  defendant,  bad  known 
blm  for  30  years,  and  had  seen  bim  often 
within  the  last  12  months;  that  she  believes 
him  Insane;  that  he  came  to  ber  house  at 
Hugo.  Ind.  T.,  early  In  tbe  day  of  February 
3,  1003.  and  looked  wild  out  of  bis  eyes;  that 
he  did  not  seem  to  know  witness;  that  be 
liad  been  roaming  around  in  the  w^oods,  lost, 
and  did  not  know  where  he  was;  said  be 
wanted  to  see  witness'  husband.  Witness 
saw  defendant  and  her  husband  talking  to- 
gether a  few  minutes  before  be  (defendant) 
came  to  where  sbe  was.  Maud  Parish  files 
an  affidavit  that  sbe  had  known  defendant 
for  aliout  20  years,  and  bad  frequent  oppor- 
tunities to  observe  his  conduct  for  tbe  last 
6  years;  that  she  believed  blm  crazy,  and 
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8  man  of  unsound  mlod,  etc.  Various  and 
sundry  witnesses  testified  to  Insanity  of  de- 
fendant on  the  trial  of  this  case,  and  this 
testimony  would  be  merely  cumulative  of 
that  adduced  upon  the  trial,  and,  being  cu- 
mulative, It  would  be  no  ground  for  granting 
a  new'trlal  on  account  of  newly  discovered 
evidence. 

The  verdict  of  tbe  jury  is  supported  by  the 
evidence,  and,  no  error  appearing  In  tbe  ree- 
ordt  the  Jodgment  Is  affirmed. 


U&kCB  V.  STATE. 
(Court  of  Ohninal  Appeals  of  Texts.  Mot.  26, 

1908.) 

RAPB  —  INBTRCCnONS  A8KBD  —  PBIOt4BD  RE- 
SISTANCB-APPLICABIUTT  TO  ISSUES-CRIM- 
INAL LAW  —  CONTINUANCB  —  ABSENT  WIT- 
NESSES. 

1.  In  a  prosecntion  for  rape  an  application 
for  a  contiDoance  on  the  ground  of  absent  wit- 
nesses, who  were  to  show  an  alibi,  was  proper- 
ly denied  where,'  by  defendant's  own  witnesses, 
two  of  the  absent  ones  were  shown  not  to  be 
Cf^nisant  of  the  facts  set  np  to  show  the  alibi, 
and  the  statements  of  tbe  others  were  of  too 
general  a  character  to  merit  cooaideratloD. 

2.  Id  a  prosecution  for  rape,  evidence  showed 
that  prosecutrix  was  abont  19  years  of  age, 
weighed  about  90  pounds,  and  was  sickly.  De- 
fendant was  a  strong  and  robust  man.  Prose- 
cutrix testified  that  she  used  all  resistance  In 
her  power;  that  she  screamed  until  defendant 
threw  her  down  and  stopped  her  month.  She 
informed  her  mother  as  soon  as  she  reached 
home.  ■  A  physician,  who  examined  her  next 
morning,  testified  that  cwnlatioD  could  not 
hnve  been  with  consent.  The  court  charged, 
defining  necessarr  force  under  the  statute,  and 
that,  unless  snch  force  was  used,  the  jnry 
should  acquit,  and  gave  defendant  the  tieoefit 
of  reasonaole  doubt  In  that  connection.  Held, 
that  under  Code  Or.  Proc.  art.  723,  provid- 
ing that  judgment  shall  not  be  reversed  except 
for  prejudicial  error,  the  refnsal  to  instruct  on 
feigned  resistance  was  not  ground  for  reversal 

Appeal  from  District  Court,  Harrison 
County;  Richard  B.  Levy,  Judge. 

Wesley  Leach  was  convicted  of  rape,  and 
appeals.  Affirmed. 

Hownrd  Martin,  Aaet  Atty.  Oen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Tbla  is  a  conviction 
for  rape,  the  penalty  assessed  being  five  years 
in  tbe  penitentiary. 

The  only  evidence  in  the  record  In  regard 
to  the  rape  was  introduced  by  the  state. 
Appellant^s  evidence  was  to  establish  an  ali- 
bi. In  support  of  this  theory  be  asked  for 
a  continuance  on  account  of  the  absence  of 
several  witnesses,  two  of  whom,  to  wit,  Ade- 
line Young  and  Sallle  Thomas,  are  shown 
by  his  own  witnesses  not  to  be  cognizant  of 
tbe  facts  set  up  to  show  alibi.  The  state- 
ments ot  the  remaining  witnesses  are  of  too 
general  character  to  be  considered.  Tbeen 
was  no  error  In  tbe  conxt  orerralliif  the  ap- 
plication tof  continuance. 

Appellant  requested  cliargea  submitting  the 
issne  ot  feigned  resistance  on  tbe  part  of 
prosecatriz.  This  ia  not  soggeated  by  tbe 


testimony.  The  girl  was  about  19  years  of 
age,  and  weighed  about  95  pounds,  and  was 
sickly.  Defendant  was  a  strong,  vigorous, 
robust  man.  She  testified  that  she  used  all 
resistance  In  her  power;  that  she  screamed 
until  appellant  threw  her  down  and  placed 
his  hand  over  her  mouth,  thus  preventing 
any  further  exclamation.  She  further  testi- 
fied to  using  all  resistance  she  could.  The 
physician  who  examined  the  girl  the  follow' 
lug  morning  testified  that  from  bis  examin- 
ation the  copulation  could  not  have  occurred 
with  consent,  stating  the  reasons  therefor. 
As  soon  as  tbe  girl  reached  home,  she  in- 
formed her  mother,  and  the  arrest  of  appel- 
lant followed.  The  court  properly  defined* 
the  necessary  force  required  by  the  statute, 
and  Instructed  the  jury,  unless  they  believed 
this,  they  should  acquit,  and  gave  defendant 
the  benefit  of  a  reasonable  doubt  in  this- 
connection.  Taking  all  the  circumstances  of 
the  case  and  the  charges  given,  we  do  not 
believe  error  occurred  by  reason  of  tbe 
court's  failure  to  give  special  charges  re- 
quested. Article  723,  Code  Cr.  Proc.;  Bar- 
nett  T.  State.  42  Tex.  Cr.  B.  802.  62  8. 
765. 

The  Judgment  Is  affirmed. 


LOWE  V.  OTATB. 
(Court  of  Criminal  Appeals  of  Texas.   Nov.  25, 
1908.) 

HOUCIDE— CIRCfJUSTANTIAL  EVIDENCE— 
DBORBB  REQUIRED. 

1.  To  sustain  a  conviction  of  murder  on  dr^ 
enmstantial  evidence,  the  evidence  must  be  or 
that  coaclusive  character  which  excludes  every 
other  reesooable  hypothesis  than  defendaot's- 
guilt. 

Appeal  from  District  Court,  McLennai> 
County;  Sam  B.  Scott,  Judge. 

Ike  Lowe  was  convicted  of  murder  la  the- 
flrst  degree,  and  appeals.  Reversed. 

Bice  &  Bartlett,  for  appellant.  Howard 
Uartln,  Asst  Atty.  Oen..  for  the  State. 

BBOOKS,  J.  Appellant  was  convicted  ot 
murder  in  the  first  degzee^  and  his  punish- 
ment assessed  at  death.  Tbe  only  ground  of 
the  motion  for  new  trial  that  we  deem  neces- 
sary to  review  is  the  alleged  Insufficiency  of 
the  evidence  to  sustain  this  conviction.  The 
evidence  tending  to.es^bllsb  the  guilt  of  ap- 
pellant is  purely  circumstantial,  and,  in  our 
opinion,  the  same  is  not  sufficient  to  author^ 
ize  the  conviction.  Where  the  evidence  is 
circumstantial.  It  must  be  of  that  conclusive 
character  which  excludes  etery  other  rea- 
sonable hypothesis  than  the  guilt  of  appel- 
lant The  evidence  before  us  In  this  record 
does  not  do  so,  but  shows  as  strong  a  circum- 
stantial case  against  Isaiah  Qranger  as  it 
does  against  this  appellant.  Therefore  we 
hold  that  tbe  evidence,  not  excluding  every 
other  reasonable  hypothesis  than  the  guilt 

t  L  See  GrlmlnEl  Law,  toL  1#,  Cent  Die  I  iSa. 
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of  appellant  and  not  being  of  that  condn- 
alve  cbaractw  required  by  tbe  rales  of  dr- 
cnnutantlal  cTidence,  la  wholly  Insuffldent, 
and  tbe  judgment  is  accordlnsly  revened, 
and  tbe  caye  remanded. 


QOLDWATBR  t.  STAXa* 
f  CSovrt  of  Criminal  Appeals  of  Texas.  Nor.  11* 

1903.) 

LOCAL  OPTION  LAW— TIOLATIOH— aUFFICIEN- 
CY  OF  BVIDBNCS  —  WITNESS  CALLED  BY 
COURT  —  BINDING  -  CHARACIVR  OF  TESTI- 
UONT. 

1.  A  conrt  trying  a.  prosecatiOD  tot  Tloiation 
of  the  local  option  law  is  not  bound  by  the 
testimony  of  a  witness  called  by  Itself,  who 
contradicts  the  teRtlmony  of  a  preTions  witness 
tasti^ng  to  an  illegal  sale,  bat  may  stSH  pro- 
nonnce  a  cooTlctloD. 

2.  Evidence  in  a  prosecntion  for  violatioa  of 
the  local  option  law  held  safBcient  to  sustain  a 
convictioD,  though  tbe  witness,  harlng  ftir- 
nisbed  the  money  for  tbe  porcbasei  witnessed 
the  transaction  from  a  distance. 

Appeal  ftom  Smltti  Count?  Court;  8.  A. 
IJiidsoy,  Judge. 

Frank  Goldwater  waa  convicted  of  violat- 
ing the  local  option  law,  and  appeals.  Af- 
firmed. 

F.  J.  McCord,  B.  B.  Bealrd,  and  N.  A.  Gen- 
try for  appellant.  Howard  UarUn,  Asst. 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict 
ed  of  Tiolftting  the  local  option  law,  and  his 
punishment  assessed  at  a  floe  of  $25  and  20 
days'  confinement  in  tbe  county  jail;  hence 
this  appeal. 

Tbe  only  qnestlon  presented  Is  as  to  tbe 
Buffldency  of  tbe  evidence  to  sustain  tbe  con- 
viction. Tbe  case  was  tried  by  the  court 
without  the  Intervention  of  a  jury.  Two  wit- 
neBses  were  introduced.  Will  Sbelton  testi- 
fied substantially  tbat  he  and  Claude  Story 
were  going  to  tbe  country  in  a  buggy.  When 
near  appellant's  place,  which  Is  In  the  sub- 
urbs of  Tyler,  he  says  that  Story  asked  him 
to  give  him  50  cents  with  which  to  get  some 
whisky:  tbat  he  gave  him  the  money,  and 
stopped  the  boggy  near  the  front  of  appel- 
lant's store.  Story  got  out  and  went  into 
the  store,  and  witness  saw  him  talking  to 
appellant  and  buying  some  things  from  him, 
but  could  not  hear  what  he  said.  Saw  Story 
give  appellant  some  money,  and  then  Story 
came  back,  and  brought  four  half  pints  of 
whisky,  some  apples,  oranges,  bananas,  can- 
dy, cigars,  and  smoking  tobacco.  That  wit- 
nesa  was  in  view  of  the  store,  and  saw  no 
one  In  there  except  Story  and  appellant 
The  lattw  was  watching  the  store.  That  he 
saw  Story  pay  defendant  the  money  and  get 
his  packages.  He  then  brought  them  out  to 
the  buggy,  tbe  bottles  being  In  a  paper  sack. 
The  things  were  put  Into  the  buggy,  and  he 
and  Story  afterwards  drank  the  whisky. 
The  record  shows  tbat  after  this  witness 
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I  had  testified,  being  placed  on  the  standi  bj 
the  county  attorney,  the  court,  of  Its  own  mo- 
!  tlon,  called  Story  to  the  stand;  that  Story 
stated  substantially  that  he  stopped  at  Gold- 
water's,  and  bought  some  apples,  oranges, 
bananas,  candy,  cigars,  and  smoking  tobac- 
co, the  whole  costing  $1.25  or  fl.50;  tbat  he 
brought  these  packages  to  the  buggy,  and 
then  went  back  to  get  some  more  smokiog 
tobacco,  and  he  asked  Goldwater  if  he  could 
:  tell  him  where  he  conld  get  some  whisky; 
'  that  be  wanted  some,  and  that  he  bati  or- 
;  dered  some  from  Mlneola,  but  tbat  it  bad 
:  not  come.  Then  Appellant  told  him  he  bad 
;  a  little,  and  would  divide  what  be  had  with 
'  blm,  and  that  he  gave  him  stune  whisky; 
!  tbat  he  flld  not  know  whether  appellant  put 
I  the  whisky  In  one  bottle  or  two.  that  be 
i  knew  he  did  not  give  him  four  bottles.  He 
'  further  admitted  that  he  had  made  a  vrrtt- 
;  ton  statement  to  the  county  attorney  con- 
;  cernlng  Lbe  transaction,  bnt  If  be  said  there- 
in tbat  he  paid  anything  for  the  whisky  that 
;  be  made  a  mistake;  that  he  paid  nothing  for 
i  It.   Appellant  contends  that  the  court  was 
I  bound  by  the  testimony  of  the  last  witness. 
;  he  being  introduced  by  the  court,  and  that 
I  his  evidence  negatived  a  sale.   There  Is  no 
;  bill  of  exceptions  to  this  action  of  tbe  court. 

His  testimony  was  before  the  court  as  tbat 
i  of  any  other  witness;  and  tbe  court,  like  the 
I  tmjt  was  authorized  to  believe  elthw  wlt- 
I  ness,  and.  If  the  testimony  of  Sbelton  Is  suf- 
!  fldent  to  sustain  the  verdict,  the  conviction 
must  stand.  We  think  the  evidence  of  Shel- 
:  ton  establishes  a  sale.  He  furnished  tbe 
I  money  with  which  to  purchase  tbe  whisky. 
I  He  witnessed  from  a  short  distance  tbe 
:  transaction  between  appellant  and  Story. 
!  which  nitlmated  In  Story  bringing  the  wbls- 
I  ky,  as  be  states,  to  tbe  buggy,  with  the  other 
I  bundles  of  fruits  and  confectionery.  Story 
;  admits  getting  the  whisky,  bnt  be  claims  ap- 
;  pellant  gave  it  to  him  on  bis  suggestion  that 
I  be  had  some  whisky  at  Mtneola.  As  a  most 
;  material  fact  bearing  on  the  transaction  and 
I  tending  to  support  the  veracity  of  the  vrit- 
I  ness  Shelton,  Story  makes  no  account  of  bis 
\  possession  of  the  money  he  had  from  Shel- 
i  ton.  If  be  did  not  pay  money  out  for  the 
'  whisky,  we  wonld  certainly  expect  to  find 
'  him,  as  an  honest  man,  explaining  the  mat- 
'  ter  to  hia  comrade,  and  return  tbe  money  to 
I  blm.  TUs  he  did  not  do.  The  clrcumatan- 
,  ces,  as  narrated  by  Sbelton,  In  our  opinion 
i  unquestionably  establish  a  sale.  Hartgraves 
i  V.  State  (T>BX.  Gr.  App.)  89  S.  W.  661. 
The  Judgment  Is  alHrmed. 


TATIjOR  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Nov.  25, 
1903.) 

INTOXICATINa  LIQUORS— LOCAL  OPTION  LAW- 
PROSECUTION— IK  STRUCTIONS-AGBNCY— 
SALE— BVIDBNCB-SnFFICIBNCY. 

1.  In  a  prosecntion  for  violating  the  local 
opttOD  law,  a  charge  that  the  Jory  mast  believe 
beyond  a  reasouble  donbt  that_9efendaat  sold 
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the  .whisky  before  they  conM  convict,  and  then, 
after  char^n^  on  the  defense  of  agency  for 
the  purchaser,  that.  If  they  had  a  reasonable 
doubt  ae  to  defendant's  gmlt,  they  would  ac- 
quit, tnffldently  presented  the  question  of  agen- 
cy and  reasonable  donbt  in  connection  there- 
with. 

2.  In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  as  to  the  sale  examined,  and 
held  sufficient  to  sustain  a  conviction. 

3.  That  defendant  bought  whisky  from  A. 
prior  to  an  application  to  him  from  B.  to  get 
the  whisky,  and  that  defendant  let  B.  have  the 
whisky  in  consideration  of  money  paid  him,  la 
erldenea  of  a  sale  by  defendant  to  B. 

Appeal  from  Smltb  Conaty  Ctourt;  S.  A. 
Lindsay,  Judge. 

Otto  Taylor  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Affirmed. 

N.  T.  Gentry,  B.  B.  Bealrd,  and  F.  J.  Mc- 
Oord,  for  appellant  Howard  Mardn,  A"*it 
Atty.  Gen.,  for  the  State. 

HDNDBBSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  bis 
punishment  assessed  at  a  fine  of  |40  and  30 
days'  confinement  in  the  coonty  jail. 

Appellant  contends  that  the  court  commit- 
ted an  error  in  refusing  bis  requested  charge 
on  agency;  that  is,  to  the  effect  that,  If  the 
Jury  believed  appellant  in  the  sale  of  the  | 
wblBky  acted  as  the  agent  of  the  purchaser  | 
merely,  to  acquit  blm.  An  examination  of  [ 
the  court's  charge  we  believe  shows  that  this 
question  was  sufficiently  presented  to  the 
Jury,  and  it  was  not  necessary  to  give  the  re- 
quested instroctionB.  The  only  difference  we 
see  In  respect  to  tlie  two  charges  Is  that  In 
the  requested  charge  the  reasonable  doubt 
was  coupled  directly  with  it,  while  this  was 
not  so  with  reference  to  the  court's  charge. 
However,  the  court  did  charge  that  the  Jury 
must  believe  beyond  a  reasonable  donbt  that 
appellant  made  a  sale  of'  the  whisky  before 
they  could  convict  him,  and  then,  after  char- 
ging bis  defensive  matter  of  agency,  he  In- 
structed the  Jury,  if  they  bad  a  reasonable 
doubt  as  to  defendant's  guilt,  they  would  ac- 
quit him.  This  was  adequate.  The  court's 
charge  with  reference  to  the  alleged  sale  is 
also  criticised.  An  examination  of  the ' 
charge  shows  that,  If  the  money  was  received 
in  pursuance  of  an  agreement  that  defendant 
would  furnish  the  whisky  to  the  purchaser, 
and  he  did  so  furnish  it,  be  would  be  guilty 
unless  the  Jury  believed  that  be  acted  solely 
in  the  matter  for  tbe  purchaser.  These  were 
the  only  two  theories  presented  by  tbe  tes- 
timony; that  Is,  appellant  only  claimed  his 
exemption  from  liability  on  tbe  ground  of 
purchase  for  tbe  prosecutor.  Fortner,  and  the 
court  correctly  submitted  that;  and  also,  if 
he  furnished  the  whisky  for  the  money  on 
the  agreement,  to  find  him  guilty,  unless  the 
Jury  believed  he  acted  as  tlie  agent  of  the 
purchaser. 

A  review  of  the  evidence  shows  beyond 
question  that  it  Is  sufficient  to  sustain  tbe 
mniTlctifMi.    The  state  abowed  b7  Its  wit- 


nesses that  application  was  made  to  appel- 
lant to  purchase  whisky  from  him:  that 
92.50  was  given  to  him  tor  that  purpose  bf 
the  prosecutor,  and  ttiat  aiq?ellant  went  oB, 
and  brought  and  delivered  to  bSm  two  quarts 
of  whisky.  Appellant  says  that  be  got  this 
whisky  from  one  Berry;  that,  before  appli- 
cation was  made  to  him,  he  bad  made  ar- 
rangements with  Berry  to  get  two  quarts  of 
whisky  from  blm;  and  this  was  the  whisky 
that  be  got  from  Berry,  Now,  if  appellant 
bought  the  whisky  from  Berry  prior  to  the 
application  from  prosecutor  to  him  to  get 
tbe  whisky,  and  be  let  prosecutor  have  this 
whisky  in  consideration  of  the  money  paid 
blm,  this  would  be  evidence  of  a  sale.  How- 
ever, Berry  is  brought  on  the  stand,  and 
contradicts  this;  testifying  that  he  did  not 
sell  appellant  any  wbi^y. 

No  error  Is  made  manifest  In  this  record, 
and  the  Judgment  Is  affirmed. 


Bz  parte  TRIPP. 
(Court  of  Orlminal  Appeals  of  Texas.   Nor  35. 

1903.) 

RABBAS  CORPUB— RBUANDINO  OF  RKL.ATOR- 
APraAL—INDIGTUBNT— DISMISSAL. 

1.  On  aKMal  by  relator  in  habeas  eoipDS 

from  a  Judgment  remanding  him  to  custody  un- 
der a  warrant,  it  appearing  that  subsequent  to 
the  appeal  he  has  been  indicted  for  the  crime, 
and  is  held  under  a  capias,  the  appesi  will  Itf 
dismissed. 

Appeal  from  District  Court,  Cooke  Coun- 
ty; D.  B.  Barrett,  Judge. 

Habeas  corpus  on  tbe  relation  of  J.  J. 
Tripp  to  secure  bis  release  from  custody  un- 
der a  warrant  charging  murder.  From  a 
Judgment  remanding  blm  to  custody,  be  ap- 
peals.  Appeal  dismissed. 

Eldridge  &  Mldkiir,  Culp  &  Oiddings,  Da- 
vis &  Oamett,  and  C.  L.  Potter,  for  appel- 
lant. Stuart  &  Bell,  R.  V.  Bell,  and  How- 
ard Martin,  Asst.  Atty.  Oen..  for  the  State. 

HENDERSON,  J.  Relator  was  committed 
to  Jail  under  a  warrant  charging  him  with 
the  murder  of  Lem  Clark.  He  applied  for 
tbe  writ  of  habeas  corpus  before  Hon.  D.  F. 
Barrett  Judge  of  the  Sixteenth  Judicial  Dis- 
trict of  Texas,  and  was.  remanded  to  Jail, 
without  ball,  upon  the  hearing  thereof,  and 
prosecuted  his  appeal  to  tbis  court.  The  As- 
sistant Attorney  General  has  filed  a  motion 
to  dismiss  tbe  appeal  on  the  ground  that 
since  tbe  appeal  has  been  prosecuted  the 
grand  Jury  of  Cooke  county  has  convened, 
and  returned  indictment  against  relator 
charging  him  with  the  murder  of  Lem  Clark, 
and  that  be  is  now  held  by  capias  Issued 
thereon;  and  proper  evidence  Is  offered  of 
these  facts.  Tbe  motion  is  well  taken  under 
Ex  parte  Cannon,  41  Tex.  Cr.  R.  76,  51  S. 
W.  914.  The  appeal  Is  accordingly  dis- 
missed. 


t  L  8m  Habeas  Corpus,  vol.  »,  Cmt  Dig.  |  Ul. 


Digitized  by  Google 


JACKSOM 


223 


JAOKSON  V.  SIAXa. 
(OourC  ot  Criminal  AppMb  of  Teui.  Jiui«  Q4» 

igoB.) 

OBIIIINAI,  XJBBI^INrORHATION— TAILURB  TO 
aiNOLB  OUT  UBBL0U8  MATTER. 

1.  Where  an  article  U  lengthr,  and  contains 
matter  that  ia  libelooB  with  mach  that  is  not, 
an  information  aettin«  out  the  article  in  full, 
and  chargiiic  criminal  libel  acainst  the  publish- 
er,  I>  insumdent  nnleaa  the  libelooi  matter  la 
•Ingled  out  and  the  proaecntioa  baaed  therecm, 

Btooka*  itiTmtinr 

Appeal  from  Travis  Oonnty  Oonrt;  Geo. 
Calhoun.  Judge. 

R.  S.  Jackson  was  conTlcted  ot  criminal 
Ubd,  and  appeals.  Reversed. 

Walton  &  Walton  and  A.  S.  Fhelpe,  for 
appellant  Howard  Martin,  Aast  Atty.  a«n^ 
for  the  Stata 

BBOOKS,  J,  Appellant  was  prosecuted 
upon  an  Information  charging  that  he  did 
wickedly  and  maUcloosly  make,  write,  print, 
publlah.  sell,  and  circulate  a  malicious  state- 
ment and  defamatory  libel  affecting  the  rep- 
ntatkm  of  G.  A.  Balm.  This  allegation  in 
the  Information  Is  foUowed  by  a  literal  copy 
of  the  article  pobUshed  In  the  paper  ovnied 
1^  appellant  In  the  dty  of  Austin.  Among 
otber  things  appearing  In  said  article  and 
upon  which  the  state  appears  to  rely  as  Ubel- 
ona,  are  the  following:  "He  commences  his 
simian  crlttdsms  1)y  first  telling  us  his  meas- 
ly troubles  like  a  half-crackod  dope-Oend." 
And  again:  "We  would  like  to  know  If  G. 
A.  Balm  does  not  receive  from  bis  extra 
Sbylodc  trade  In  diamonds  a  profit  which  la 
at  least  commoisnrate  with  the  extra  taxes?" 
Again:  '"Beader,  llstoi  to  what  be  says  In 
the  next  paragraph.  It  somids  like  tlie  mnt- 
terlngs  ot  a  drunken  hobo."  Again:  "Any 
empk^w  who  delights  to  dictate  to  his  em- 
jflayim  In  ereryttiUig,  and  concede  than  noth- 
ing and  takes  tbe  stand  that  every  time  he 
qwaks  to  Us  employA  that  that  employfi 
should  jump  as  If  be  was  shot  would,  if  we 
bad  the  slavery  of  antebellnm  days,  make  a 
first-class  professional  'nlggor  wh^pv .'  We 
all  know  what  kind  of  *whlte  trash'  they 
were."  These  excerpts  are  taken  from  the 
■rti^  In  wblch  G.  A.  Batan.was  held  vip  to 
contempt  and  ridicule  for  refusing  to  dose 
Ms  Jewdxy  stne  at  6  &cloek.  In  compliance 
witli  tlie  request  of  the  clerk^  imlon;  It  ap- 
pealing from  said  artlde  that  all  Jewelns  In 
file  dty  of  Austin  had  so  agreed  except  Bahn. 
Tbe  Inslstonce  is  made  by  appdlant  that  the 
excerpts  above  copied  are  not  libelous  per 
ae,  but  that  the  same  should  contain  in- 
mwDdo  avermeots  showliv  bow  and  where- 
in OiBT  wne  llbekma.  ft  la  not  necessary  to 
have  an  Innnendo  avomest  of  an  allegation 
intellWble  on  Iti  face,  and  these  excorpts 
are  Ineligible  on  tfaebr  face,  without  ref  ot* 
ence  to  tlte  other  ptnrtlons  ct  the  libelous  ai^ 
tide;  but  deady,  wbm  read  in  tbe  ll^t  of 
•aid  artlde,  are  eztremdy  libelous  within 


the  contemplation  of  our  libel  law.  Nor  Is 
It  necessary,  under  the  authority  oi  Manklus 
V.  State  (Tex.  Or.  App.)  C7  8.  W.  960,  to  say 
under  what  clause  of  the  libel  statute  tiie 
libel  in  questimi  vrodd  fall. 

Tbls  case  was  tried  before  the  court  wlth- 
ont  a  jury.  The  proof  shows  that  appellant 
was  the  owner  of  the  paper,  and,  while  he 
did  not  write  the  article,  be  saw  the  same 
after  It  was  In  type,  and  before  Its  circula- 
tion and  publication.  Appellant  himself  ad- 
mits this.  As  we  underatand  It  this  would 
clearly  make  out  the  charge  in  the  informa- 
tion of  selling  and  circulating  a  malicious 
statement  However,  appellant  Insists  that 
the  court  erred  In  permitting  the  IntroductlOD 
of  the  paper  containing  said  libel,  on  the 
grotmd  thaf  yarlous  articles  on  other  topics 
are  printed  on  the  converse  side  of  the  pa- 
pw,  claiming  this  would  be  a  variance  be- 
tween the  allegation  In  the  information,  such 
as  predudes  the  introduction  of  the  paper. 
The  articles  on  the  converse  side  of  the  pa- 
per have  relation  to  otber  and  diffenmt  mat- 
ters than  the  one  under  consideration,  and 
could  not  possibly  constitute  any  character 
of  variance.  If  appellant's  contention  be 
correct,  then  a  paper  could  never  be  tatrodu- 
ced  as  libelous,  because  parts  of  the  paper 
usually  relate  to  other  matten  than  the  U- 
beL 

Appellant  also  inslste  fliat  it  is  not  proper 
to  place  the  entire  artlde  In  the  information, 
and  charge  libd  on  the  entire  artlde.  This, 
we  think.  Is  pnqwr  i^eadini^  so  as  to  show 
tbe  relevancy  and  pertinency  and  to  make 
manifest  the  purpose  and  Intent  of  the  per- 
son publishing  the  llbd.  This  exact  ques- 
tion was  dedded  by  lu  in  McArthur  v.  Stete, 
41  Tex.  or.  R  635,  57  S.  W.  817.  However, 
the  opinion  In  that  case  does  not  exactly 
stete  the  facts  Ip  refwence  to  tbis  matter. 
McArthur  was  prosecuted  for  circulating  a 
pamphlet  containing  over  70  pages  of  ivlnt- 
ed  matter,  and  we  held  tbe  Indictment  was 
Buffldent. 

The  evidence  suroorts  tbe  finding  of  tbe 
court,  and  tbe  Judgment  is  affirmed. 

HBNDBBSOX,  J.,  dissents. 

On  Rehearing. 

(Dea  9,  1903.) 

HBNDBR80N,  J.  Tbe  Judgment  was  af- 
firmed at  the  recent  Austin  term  by  a  ma- 
jority of  tbls  court,  and  comes  before  us 
now  on  motion  tor  rehearing.  In  the  orig- 
inal opinion  my  Bretbren  held  the  Informa- 
tion was  ndld  as  chai^ng  an  offense.  The 
Information  set  out  in  tasec  verba  an  artlde 
alleged  to  have  appeared  In  the  Austin 
Statesman,  which  covers  some  four  pages  of 
the  transcript  Nowbrae  did  tbe  pleader  sin- 
gle out  any  expression  allied  to  be  of  a 
libelous  characto';  nor  did  be  use  any  ex- 
planatory or  innnendo  avermente  In  regard 
to  said  article^  or  any  pturtlons  thexoot,  but 
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left  tbe  cotirt  to  grope  its  way  through  all 
these  pages  and  single  out  certain  sentences 
or  expressions  claimed  to  be  libelous.  Un- 
der tbe  rules  of  pleading  the  state  shoidd 
have  pointed  out  In  appropriate  allegations 
the  portions  of  said  article  claimed  to  be 
libelous,  and  bare  based  tbe  prosecution 
thereon,  and.  If  such  expressions  needed  ex-  I 
planatory  averments,  to  make  plain  tbe 
meaning  of  such  allegations;  or,  if  they  re- 
tiulred  Innuendo  averments  to  give  point  to 
them,  these  should  bare  been  used  In  that 
connection.  We  understand  the  authorities, 
both  In  the  civil  and  criminal  pleading,  to 
require  this.  Mankins  v.  State,  41  Tex.  Or. 
a  662.  57  S.  W.  860;  McArthur  v.  State,  41 
Tex.  Cr.  R.  636,  57  8.  W.  847.  Of  course,  we 
are  not  holding  here  that  tbe^e  are  not  ex- 
pressions in  the  article  of  a  libelous  char- 
acter, but  much  of  the  article  is  not  of  a 
libelous  character;  nor  are  we  holding  that 
the  entire  article  could  not  be  set  out  as  an 
exhibit  or  that  It  would  not  be  admissible  in 
evidence.  We  are  simply  holding  that,  where 
tbe  article  is  lengthy,'  and  contains  matter 
that  is  libelous  'with  much  that  is  not,  the 
libelous  matter  should  be  singled  out,  and 
tbe  prosecution  based  thereon.  Because  the 
information  Is  defective  In  this  respect,  tbe 
judgment  Is  reversed,  and  the  presecntlon  ot^ 
dered  dismissed. 

BROOKS,  J.,  dlssenta  - 


JENKINS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Nor.  2S, 
1908.) 

CRIMINAL  PROCBDURB— JNCRBABB  OF  BAH.. 

1.  White's  Ana.  Code  Cr.  Proc.  1695.  art. 
2^  autborizlug  ■  district  coort  to  require  ad- 
ditional bail  in  criminal  cas^  where  that  taken 
is  insufficient,  applies  tmly  to  preliminary  or 
examining  trials,  and  does  not  authorise  such 
a  requirment  after  Indictment  found. 

Appeal  from  District  Gtmrt,  Bexar  Connty; 
John  H.  Clark,  Judge. 

John  Jenkins  vaa  Indicted  tor  crime,  and 
from  an  order  Increasing  his  ball  after  In* 

dictment  he  appeals.  Reversed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  tbe 
State. 

HEXDERSON,  J.  This  Is  a  companion 
case  to  Jenkins  v.  State  <No.  2317;  de- 
cided at  tbe  present  term)  76  S.  W.  464. 
Relator  appealed  from  the  action  of  tbe 
court  increasing  the  amount  of  his  ball  aft- 
er indictment  found,  and  after  ball  had  pre- 
viously been  fixed  by  the  court.  Appellant 
contends  that  the  court  had  no  authority  to 
do  this;  and  on  the  other  hand,  the  state  in- 
sists that  under  article  296,  White's  Ann. 
Code  Cr.  Proc.  1895,  it  was  competent  for 
tbe  district  Judge,  on  the  showing  made  that 
ball  was  insufficient,  to  increase  it.  The 
article  in  question  is  found  in  tbe  chapter 
OD  procedure  In  preliminary  or  examining  tri- 


als, and,  in  our  opinion.  Is  applicable  alone  to 
such  trials,  and  does  not  apply  after  indict- 
ment found  In  the  district  court,  and  where, 
on  habeas  corpus  or  otherwise,  the  bail  has 
been  Axed  under  said  indictment  While  tbe 
provision  referred  to  is  comprehraisive 
enough  in  its  terms  to  Include  all  cases  of 
l>all,  still,  considering  the  chapter  in  which 
it  is  found,  and  other  provisions  of  the  Code 
regulating  ball  in  the  district  court,  we  do 
not  think  it  was  intended  to  apply  other  than 
to  preliminary  or  examining  trials. 

The  ju(^ment  is  reversed,  and  the  cause 
remanded,  with  Instructions  to  the  lower 
court  to  allow  appellant  to  go  at  large  on  his 
previous  ball,  unless  in  the  district  court  It 
shall  be  quashed  for  some  defect  or  Informal- 
ity. 


NEWPORT  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Nov.  2&, 

1903.) 

DRIVINQ  CATTLE  PROH  RANGE— EVIDENCE. 
1.  Eh'idence  held  Insufficient  to  support  a  con- 
Tiction  under  Pen.  Code  1895,  art.  918.  for 
willfully  driving  cattle  from  their  accustomed 
range. 

Appeal  from  District  Court,  Oalveston 
County;  J.  K.  P.  Olllaspie.  Judge. 

Pat  Newport  was  convicted  of  willfully 
driving  cattle  from  their  accnstomed  range, 
and  appeals.  Reversed. 

Howard  Martin,  AssL  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  Indicted 
under  article  913,  Pen.  Code  1895,  for  wlll- 
fuily  driving  cattle  from  their  accustomed 
range.  It  is  uncontrovo'ted  that  d^endant 
and  Franklin  drove  the  cattle.  It  im  dis- 
closed by  the  statement  of  facts  that  tbe  cat- 
tle were  running  on  about  4,200  acres  of  land 
belonging  to  the  North  Galveston  Improve- 
ment Company,  which  seems  to  be  only  par- 
tially enclosed  since  the  storm  of  1900  which 
broke  said  fence.  This  was  under  the  control 
of  Mrs.  M.  R.  Smith,  who,  seeing  the  cattle  of 
the  alleged  owner  as  well  as  quite  a  number 
of  others  ranging  on  this  land,  ordered  her 
employes,  appellant  and  Franklin,  to  drive 
tbem  away.  Instructing  them  not  to  disturb 
the  milch  cows.  While  driving  the  cattle, 
the  alleged  owner  intercepted  appellant  and 
Franklin,  and  forbade  tbem  driving  the  cat- 
tle away.  They  informed  him  if  they  had 
any  milch  cows  In  there  he  could  cut  tbem 
out,  but  this  was  not  done,  and  the  cattle 
were  driven  off  the  company's  land,  across 
the  railroad  track,  about  four  miles  from 
starting  point  Several  witnesses  testify,  but 
this  is  the  substance  of  the  evidence.  We 
do  not  believe  this  evidence  supports  the  con< 
vlction  under  article  913,  Pen.  Code  1896,  for 
willfully  driving  cattle  from  tbeir  accustomed 
range. 

The  Judgment  Is  reveraed,  and  tbe  cause 
remanded. 
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JOHNSON  T.  8TATB. 

ffloHfC  tf  Orimlnal  Appeals  of  Texu  Nor.  25, 

1903.) 

INTOXIGATINQ  LIQUORS— VIOLATION  OF  LOCAL 
OPTION  LAW-BUFFICIKNCT  OP  BVIDBNCH. 

1.  Where  a  proBecutlng  witness  swore  that 
she  met  defendant,  and  asked  if  he  could  get 
ber  some  whisky,  and  he  said  he  did  not  know, 
bat  woald  try,  whereQpon  ^he  banded  him  SO 
cents,  which  was  the  cnstomary  price  of  a 
pint,  and  he  went  op  the  street,  ana  was  gone 
■bout  10  minates,  and  returned,  and  gave  her 
■  pint  of  whisky,  the  OTidenca  was  safDcieDt 
to  sustain  a  convictioit  for  Tiitlating  the  load 
option  law. 

Appeal  fnm  Smith  Ootinty  Gotirt;  &  A. 

Oabe  Joliiuon  waa  convicted  of  vlolatliig 
the  local  option  law,  and  appeals.  Affirmed. 

N.  A.  Oentry  and  F.  J.  McOord,  for  appel- 
lant. Howard  Martin,  Asst  Atty.  Gen,,  and 
W.  B.  Hansm,  Go.  Atty.,  for  the  State. 

BROOKS,  J.  Appellant  vaa  conTlcted  of 
▼lolatlns  the  local  option  law,  the  penalty 
aiacMcd  btfng  a  line  of  926  and  20  dayi*  ccm- 
flnement  in  the  county  jaiL 

The  only  ground  of  the  motion  for  new 
trial  that  we  deem  necessary  to  be  reviewed 
Is  the  contention  that  the  verdict  of  the  Jury 
is  contrary  to  the  law  and  the  evidence.  The 
prosecuting  witness,  Julia  Reagan,  testified: 
"I  went  on  the  public  square,  south  side,  in 
Tyler,  and  met  defendant,  and  asked  bim  if  ! 
be  could  get  me  some  whisky;  that  I  was 
sick.  He  stated  he  did  not  know,  but  would 
try.  I  handed  him  60  cents,  and  be  went  ofT 
ap  the  street  west,  and  was  gone  about  ten 
minutes,  and  returned,  and  gave  me  a  pint 
of  whisky.  Fifty  cents  was  the  usual  and 
customary  price  of  a  pint  of  whisky.  This 
occurred  in  Smith  county,  about  11  o'clock 
on  March  28,  190S.  I  paid  fifty  cents  one 
time  and  sixty  cents  at  another  time  for  a 
pint."  In  our  opinion,  the  evidence  is  suffi- 
cient, under  the  authority  of  Sebastian  r. 
State  (Tex.  Or.  App.)  72  S.  W.  849;  Latham 
V.  State.  6  Tex.  Ct.  Rep.  782,  72  S.  W.  182. 

No  error  appearing  in  the  record,  the  Judg- 
ment la  afflrmed. 


ELGIN  V.  STATE. 

(Oomt  of  Orimlnal  Appeala  of  Texas.  Nov.  25, 
190S.) 

GBIHINAL  UW— APPBAL-AB8BNCB  07  8TATB- 
UKNT  07  7ACT8— QUBSTIONB  RBVIEWABLB: 

1.  The  action  of  the  court  on  the  appIicatioD 
for  a  continoance  in  a  criminal  case  cannot  be 
revised  In  the  absence  of  the  facts. 

2.  Id  the  absence  of  the  facts  it  cannot  be  de- 
termined that  accused  was  injured  by  the  in- 
trodnction  of  the  evidence  complain.ed  of  by 
aim. 

Appeal   from   District   Court,  Jefferson 
Gonnty;  W.  H.  JndgCk 
778.W^1S 


Tmnet  Blgln,  alias  Tnnm  Eldrldge^  was 
convleted  of  bnrglary,  and  appeals.  Af- 
firmed. 

Howtb  &  Adams,  for  appellant.  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  bis  punishment  assessed 
at  two  years'  confinement  in  the  penitenti- 
ary. The  record  Is  without  a  statement  of 
tbe  facts.  The  application  for  continuance 
cannot  be  revised  in  the  absence  of  tbe  facts, 
nor  can  it  be  determined  that  appellant  was 
injured  by  the  Introduction  of  the  evidence 
complained  of  in  the  second  UII,  without  the 
fact?.  The  charge  of  the  court  Is  applicable 
to  a  state  of  facts  provable  under  the  in- 
dictment. 

No  error  appearing  In  tbe  record,  the  Judg- 
ment is  affirmed. 


Bz  parte  HBBNAN.* 
(Court  of  Criminal  Appeals  of  Texas.  Nov.  11, 

  1908.) 

STATUTES— TTTLB  —  SU77ICIHNCT  —  SUBJECTS 
BHBRACBD  —  CONSTITUTIONAL  LAW— EQUAL 
PROTBCTION  07  LAWS  —  QAMINQ  —  PUNISH- 
HBNT  FRBSCRIBBD. 

1.  Act  28th  Leg.  p.  68,  &  50,  entitled  *'Ad 
act  to  prohibit  the  buying  and  selling  of  poolB 
or  receiving  or  making  bets  on  horse  racmg," 
is  not  repugnant  to  Const,  art.  3,  S  35,  pro- 
hibiting bills  from  containing  more  than  one 
"subject,"  to  be  expressed  in  the  title,  in  that 
It  prohibits  "book  making"  in  the  body  thereof, 
and  does  not  mention  it  by  that  name  In  the  tt- 
Ue. 

2.  Laws  28tb  Leg.  p.  68,  c  50.  {  3,  which 
prohibits  owners  or  lessees  of  property  from 
permitting  the  same  to  be  uaed  as  places  for 
the  sale  of  pools,  book  making,  or  wagering  on 
horse  races,  even  if  construed  so  as  to  allow 
the  owner  of  such  premises  to  use  them  for  the 
purpose  for  which  ne  Is  forbidden  to  let  others 
use  them,  is  not  in  violation  of  Const.  tJ.  S. 
Amend.  14,  guarantying  equal  inrotection  of  the 
lawH,  as  the  discrimination  would  be  between 
classes,  and  not  between  members  of  a  class. 

S.  Laws  28th  Leg.  p.  68.  c.  60,  8  1,  which 
prohibits  engaging  or  assistini;  in  pool  sellinz, 
under  a  certain  penalty,  and  flection  2  of  which 
prohibits  buying,  pooling,  or  wagering  anything 
under  a  different  penalty,  is  not  open  to  tbe  oIh 
jectioa  of  providing  different  punishments  for 
the  same  offense,  for  section  1  refers  solely  to 
engaging  In  the  basiness.  and  rightfully  Im- 
poses a  heavier  penalty  tlierefor,  whUe  section 
2  refers  to  the.  individual  better. 

Original  application  for  a  writ  of  habeas 
corpus  on  the  relation  of  Mike  Heman.  De- 
nied. 

Newton  &  Ward,  W.  A,  Hanger,  Cecil 
Smith,  and  Wm.  P.  Ellison,  for  relator. 
O'Brien,  John  &  O'Brien  and  Howard  Mar- 
tin, Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Valid  information  was  filed 
agnlnat  relator  in  the  county  court  of  Bexar 
county,  charging  bim  with  violating  what  is 
ordinarily  known  as  the  "Antl-Poolroom 
Law,"  adopted  by  the  Twenty-Eighth  Legls- 
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tatore.   See  Gen.  Lawg  28tb  Leg.  p.  68,  c. 
SO.  Tbn  relator  saed  out  tbe  writ  of  habeas 
corpus,  and,  being  refused  by  the  county 
Judge,  It  was  presented  to  tbe  presiding  Jvdge 
of  this  court  and  the  wrtt  was  granted;  be- 
ing made  returnable  before  the  court  at  its 
present  sitting.  Under  the  agreed  statement 
of  facts  filed  herein,  It  Is  admitted  that  re- 
lator violated  all  of  the  various  provisions 
of  the  act  In  question.   Tbe  only  Insistence  I 
of  relator  Is  that  the  act  is  uncoastitntiona]  | 
for  tbe  reasons  which  we  will  proceed  to  no-  | 
tice.  t 

The  act  of  the  L^alature,  In  full,  Is  as 
follows:  I 
"An  act  to  prohibit  tbe  buying  and  selling  of  | 
pools  or  receiving  or  making  bets  on  horse  ' 
racing;  to  prohibit  leasing  of  premises  ; 
for  pool  rooms,  and  to  provide  a  penalty  i 
for  Its  violation.  j 

"Section  1.  Be  It  enacted  by  tbe  Legisla- 
ture of  tbe  stete  of  Texas:  If  any  person 
stiall  engage  or  assist  in  pool  selling,  boob 
making,  taking  or  acc^ttiv  any  bet  on  any 
horse  race,  be  shall  be  pnnlslied  1^  a  fine 
of  not  less  than  two  bnndred  nor  more  than 
five  hundred  dollars,  and  imprisonment  In 
tbe  county  Jail  for  not  less  &an  thirty  not 
more  than  ninety  days. 

"Sec.  2.  If  any  person  shall  buy.  pool  or 
otherwise  wager  anyttilng  of  value  on  any 
horse  race  at  any  time  or  place,  be  shall  be 
punished  by  a  fine  of  not  less  than  twenl7- 
flve  dollars  nor  more  than  one  hundred  dol- 
lars. 

"See.  8.   If  any  owner  or  lessee  of  ai^ 
property  in  this  state  shall  permit  the  same  [ 
to  be  used  as  a  place  for  tbe  sale  of  pools,  I 
book  making  or  wagering  on  any  horse  race 
to  be  bad  in  this  or  any  otber  state  he  shall  I 
be  punisbed  by  a  fine  of  not  less  than  two  . 
hundred  nor  more  than  five  hundred  dollars, 
and  imprisonment  in  the  county  Jail  for  not 
less  than  thirty  days  nor  more  than  ninety 
days,  and  each  and  every  day  that  tbe  provi- 
sions of  this  article  are  violated  sliall  con- 
stitute a  separate  offense.   It  being  the  In- 
tention in  ttie  foregoing  article  to  prohibit 
pool  rooms  or  other  places  where  persons 
may  conjugate  for  buying  aod  selling  pools 
or  otherwise  wagering  anything  of  value  on 
horse  racing.** 

Relator,  In  his  first  proposition,  insists,  ] 
that  the  caption  of  the  Mil,  In  referring  spo- 
dflcally  to  a  mpthod  of  gaming  or  betting  { 
upon  horse  races,  does  not  mention  that  spe-  ! 
des  of  betting  on  horse  races  known  as  \ 
"book  making,"  while  sections  1  and  2  of 
tlie  act  Itself  ae^  to  punish  the  selling  and 
buying,  or  the  tendering  or  accepting,  (tf 
that  particular  kind  of  betting  upon  horse 
races;  that  ther^ore  the  act  Is  broader  than 
the  caption,  and  for  that  reason  la  uoconeti- 
tutlonal.  Uany  of  the  questions  urged  by  re- 
lator as  to  the  constitntlonallty  of  this  act 
were  treated  \3j  this  court  In  construing  a 
similar  statute  in  Fabey  r.  State,  27  Tex. 
App.  146,  11  8.  W.  106»  U  Am.  8t  Rep.  182. 


Article  8,  S  36.  of  the  Constitution,  reads: 
"Xo  bill   *»  •   •   shall  contain  more  than 
one  subject,  which  shall  be  expressed  in  its 
title.   But  If  any  subject  shall  be  embraced 
In  an  act  which  shall  not  be  expressed  lo  tbe 
title,  such  act  shall  be  void  only  as  to  w 
much  thereof  as  shall  not  be  so  expressed." 
In  the  former  Constitution,  the  word  "ob- 
ject" was  used  Instead  of  the  word  "subject" 
as  contained  In  tbe  article  Just  quoted. 
"Judge  Bonner,  tn  Stone  v.  Brown,  54  T«. 
341,  observes  that  it  may  he  presumed  that 
the  convention  had  some  reason  for  sulwtL- 
tuttng  a  dUTerent  word  from  that  wldcb  bad 
been  so  long  in  use  In  Uils  connection,  and 
that,  in  the  light  of  Judicial  ezpnssiona,  the 
word  'subject*  may  have  been  thus  substi- 
tuted as  less  restrictive  than  *obJect*  In 
People  V.  Lawrence,  36  Barb.  1^  tbe  Su- 
preme Court  of  New  York  aay:   *It  must  not 
be  overlooked  that  the  Constltntlon  demands 
that  the  title  of  an  act  shall  express  tbv 
subject  not  tbe  object;  of  the  act   It  is  the 
matter  to  which  tbe  statute  relates,  and 
with  which  It  deals,  and  not  what  It  prcquses 
to  do,  which  la  to  be  found  In  tbe  title.  It 
Is  no  constltDtlonal  objection  to  a  statutf 
ttiat  its  title  is  vague  or  unmeaning  as  to  its 
purpose  U  It  be  suffldently  distinct  as  to  thi- 
matter  to  which  it  refers.' "  Fabey  v.  State 
supra.  Now,  referring  to  relator's  objectloii 
that  the  fact  that  tbe  preamble  does  not,  eo 
nomine^  mention  that  peculiar  cbaractw  of 
betting  on  horse  racing,  and  therefore  ren- 
ders that  dause  of  the  article  unconstltntlon- 
al,  we  say  tlds  contention  Is  witbont  merit. 
Book  maUng  Is  a  mere  spedes  of  betting  on 
horse  racing,  and  tbe  preamble  above  quoted 
sufficientiy  apprises  all  mankind  of  the  fact 
that  all  qE>eclee  and  character  of  betting  on 
botse  radng  could  or  might  be  embodied  in 
the  act  itoelf,  since  the  subject  Is  tbe  same. 
As  Indicated  in   Stone  v.  Brown,  quoted 
above^  the  Constitution  clearly  intended  c 
broader  construction,  by  changing  tbe  word 
"object"  to  "subject."   One  •'subjects*  majr 
contein  many  'Objects."    Qiddlngs  t.  San 
Antonio,  47  Tex.  548,  26  Am.  Rep.  321;  Stat<> 
V.  Parker.  61  Tex.  267:  Nichols  v.  Stote.  32 
Tex.  Or.  R.  4M,  23  B.  W.  680.    As  vra  under- 
stand  the  constitutional  provision  under  Con- 
sideration, where  s  preamble  stetes  the  sub- 
ject of  legislation,  any  article  may  be  placed 
under  said  preamble  by  the  Legislature 
which  Ifl  subsidiary  to^  connected  with,  and 
necessarily  Incidental  and  germane  to  tbt* 
main  subject  Involved.   To  bold  otherwift? 
vould  necessarily  embarraas  legislatloii,  and  , 
would  require  that  the  title  should  be  aa  full 
as  the  bill  Itself.    Counsel  f6r  relator,  in 
their  able  brief,  drav  a  marked  distlnctluu 
in  the  method  of  selling  pools  and  selling 
bete  on  horse  races  throng  the  metbod  of  \ 
book  making.  However  accurate^  this  dt» 
tinctlon  'may  be  drawn  In  practice^  tber» 
Is  necessarily  a  betting  on  a  horse  race;  an4 
it  would  be  a  strained  constructiai  Tor  thf* 
court  to  bold  ielator*a  contention  that  be- 1 
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cause  the  specie*  of  betting  on  borse  racing 
was  not  mentioned,  eo  nomine,  In  the  pream- 
ble, the  act  would  therefore  be  void.  Relator 
dtes  a  Virginia  case  (Lescallett  r.  Common- 
wealtb.  17  S.  EX  54tJ);  but.  In  our  opinion, 
this  case  Is  not  applicable  to  the  question 
now  under  consideration,  since  the  Virginia 
Constitution  provides  that  the  preamble  must 
state  the  "object"  of  the  legislation,  and 
hence  Is  not  as  broad  as  the  provi^na  of 
our  own  Constitution  above  quoted. 

Relator's  second  proposition  is  tbat  the  act 
Itself,  or  at  least  section  3  of  the  act,  would, 
uaHer  the  constrnctloti  given  it  by  relator, 
permit  the  owner  to  use  his  premises  for  the 
purpose  of  selling  pools,  etc,  on  horse  racing, 
but  would  ptmlsh  him  If  be  permitted  an- 
other to  so  use  premises  owned  or  leased  by 
him,  and  for  that  reason  would  exempt  a 
certain  clara  from  the  provisions  of  said  act, 
while  others  would  be  punished,  and  there- 
fore Is  in  violation  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States. 
If  it  be  conceded  that  relator's  statement  is 
correct,  this  would  not  render  the  act  uncon- 
stitutional, because  all  persons  in  the  same 
class  are  amenable  to  tbe  law,  and  there  is 
no  discrimination  in  the  act  against  persons 
of  the  same  class.  We  know  of  no  constl- 
tntlonal  Inhibition  preventing  the  Legisla- 
ture from  prescribing  different  penalties  for 
different  acts,  or  different  classes  of  the 
same  act  This  question  Is  thoroughly  dis- 
cussed in  Searcy  v.  State  (Tex.  Cr.  App.)  51 
S.  w.  1119,  and  also  Fahey  v.  State,  supra. 

Relator's  third  proposition  la  that  sections 
1  and  2  of  said  act.  In  any  event,  are  un- 
constitutional, because  the  Identical  act  pro- 
hibited in  section  1  is  also  prohibited  In  sec- 
tion 2f  while  the  punishment  Is  of  a  differ- 
ent degree.  Section  1  provides,  if  any  person 
shall  engage  or  assist  in  pool  selling,  etc., 
bis  punishment  shall  not  be  less  than  a  fine 
of  $200  nor  more  than  $500,  and  Imprison- 
ment In  the  county  Jail  for  not  less  than 
30  nor  more  than  100  days.  This,  as  we 
understand,  means  If  any  one  shall  engage 
In  tbe  business  or  occupy  himself  with  the 
business  of  selling  pools,  etc.,  he  aball  be 
fined  and  Imprisoned  as  Indicated.  Whereas, 
section  2  provides.  If  any  person  shall  buy, 
pool,  or  Qtherwlae  wager  anything  of  value 
on  any  liorse  race,  etc.,  he  shall  be  fined  not 
less  than  |26  nor  more  than  9100.  It  is  clears 
ly  within  the  constitutional  power  of  tbe 
L^slature  to  make  the  penalty  for  engaging 
in  the  prohibited  business  more  onerous  than 
a  betting.  This,  as  we  understand.  Is  all  tbe 
Legislature  has  attempted  to  da  We  do  not 
tlilnk  it  necessary  to  go  into  a  further  discus- 
sion as  to  whether  wagering  and  betting  are 
one  and  the  same  thing,  as,  in  our  view,  it 
is  inunatrala].  For  the  sake  of  argument;  it 
nu^  be  ccmceded  tbat  th^  are  not  one  and 
tbe  same.  Section  1  prescribes  the  penalty 
for  pursuing  the  business,  and  section  2  pre- 
scribes the  penalty  tor  betting  on  a  horse 
race. 


In  view  of  tbe  disposition  made  of  relat- 
or's various  contentions  above,  we  do  not 
deem  it  necessary  to  pass  upon  other  objec- 
tlons  to  the  constitutionality  of  the  act  In 
question.  Suffice  It  to  say  that  we  believe 
the  preamble  of  tbe  act  covers  all  the  sub- 
ject-matter embraced  In  the  act,  and  there  is 
no  variance  between  tbe  preamble  and  the 
act;  nor  Is  the  act  unconstitutional  on  the 
ground  that  it  violates  the  fourteenth  amend- 
ment to  the  Oonstltution  of  the  United  States. 
We  therefore  hold  tbat  the  whole  act  of  the 
Legislature  under  consideration  Is  constitu- 
tlonal. 

The  relator  Is  accordingly  remanded  to  tbe 
custody  of  the  officer  until  he  gives  bond  as 
provided  by  law. 


DTfiR  et  al.  v.  WINSTON. 

(Court  of  Givll  Appeals  of  Texas.   Nov.  R> 

1903.) 

C0NTRACT8-SALB  OP  REAL  ESTATB— COMMIS- 
SION—EXECUTORS  —  AGENCY  —  EVIDENCE  — 
VERIFICATION  OP  PLEA— DISCRETION  OF 
COURT  —  AFFIDAVIT  —  SUFFICIENCY  —  AP- 
PICALi. 

1.  A  contract  describiug  a  tract  of  land  which 
plaintitF  therein  agreed  to  purchase  from  de- 
fendant for  other  parties  stipulated  that  when 
tbe  sale  was  completed  defendant  was  to  pay 

Slain  tiff  $530.    Held,  that  such  contract  evi- 
enced  an  agreemeut  to  pay  the  amount  named 
as  a  commiasion  to  plaintiff. 

2.  A  contract  for  the  sale  of  real  estate  de- 
scribed it  as  "a  tract  of  land  known  as  the 
'Triangle'  or  'Cat  Off  PsBtnre,*  now  occapied 
by  i.  Htitd,  that  the  land  was  snffldeotly  de- 
scribed. 

3.  A  contract  for  the  sale  of  real  estate  is  not 
within  the  statute  of  frauds  because  not  signed 
by  the  person  agreeing  to  purchase. 

4.  A  contract  for  the  sale  of  laud  Is  not  de- 
ficient in  execution  for  omitting  to  embrace  the 
selling  price. 

5.  The  purchase  price  of  land,  which  is  omit- 
ted from  a  contract  for  the  sale  thereof,  other- 
wise sutBcient,  may  be  shown  by  parol. 

6.  A  coutract  by  which  plaintiff  undertook 
to  pay  the  defendant  $10  an  acre  for  land, 
therein  fully  described,  if  within  80  days  she 
famished  a  good  title,  stipulating  that  for  the 
fulfillnieut  thereof  plaintiff  had  deposited  a  for- 
feit of  $500,  and  oblignting  defendnat  to  con- 
vey the  land  to  plaintiff  or  to  any  one  whom 
he  might  direct,  evidences  an  agreement  for  the 
sale  Of  the  land  by  the  defendant  to  the  plain- 
tiff and  a  conveyance  thereof  to  him  oc  to  any 
one  he  might  direct. 

7.  Such  contract  is  not  Inconsistent  with  a 
previous  one  in  reference  to  the  same  land, 
agreeing  to  pay  the  plaintiff  a  commission  for 
tlie  sale. 

8.  An  executrix  has  antfaorlty  to  incur  rea- 
sonable and  proper  expense  in  the  management 
and  disposition  of  the  estate  in  accordance  with 
the  terms  of  the  will. 

9.  An  executrix  has  authority  to  employ  an 
agent  to  find  a  purchaser  for  land,  and  to  agree 
to  pay  a  commission  therefor. 

10.  An  executrix  cannot  delegate  to  an  agent, 
employed  to  find  a  purchaser  for  land,  discre- 
tion as  to  the  terms  of  sale. 

11.  An  executrix  cannot  delegate  to  an  agent, 
employed  to  find  a  purchaser  for  land,  authority 
to  agree,  at  his  discretion,  with  a  snbagent,  on 
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the  unooBt  of  commlBslon  tbe  latter  afaoold  t*- 
ralve. 

12.  A  petition  In  an  action  to  recover  commls- 
aion  for  the  mU  of  real  estate,  alleging  that  a 
certain  poaon  bad  authority  to  act  as  agent  of 
defendant,  an  executrix,  and  that  anch  agent 
bad  agreed  with  plaintiff  for  the  parment  of  a 
commrssion,  and  that  defendant  was  liable  to 
plaintiff  for  the  commission  sued  for,  Is  insnffl- 
cient,  as  against  a  special  exception,  to  show 
that  such  person  had  authority  to  agree  to  pay 
plaintiff  tbe  stiiinlated  compensation. 

13.  Ad  executrix  has  authority  to  specially  au- 
thorize au  agent  to  contract  for  paymrat  of  a 
commission  for  the  tale  of  luid  for  an  amonnt  , 
fixed  by  h«r.  I 

14.  All  executrix  has  power  to  ratify  and  adopt 
as  her  own  agreement  one  made  by  a  person 
assuming  to  act  for  her  in  contracting  for  the 
payment  of  a  commission  for  the  eale  of  land. 

IB.  Declarations  of  an  agent  are  not  admiasl- 
ble  to  prove  his  agency. 

16.  Agency  cannot  be  establlahed  by  proof  of 
general  reputation. 

17.  Where,  under  a  plea.  becaoBe  not  nworn  to. 
evidence  in  denial  of  agency  would  be  inadmis- 
sible, it  la  within  the  discretion  of  the  court  to 
grant-  leave  to  have  the  plea  sworn  to  and  hear 
the  evidence. 

18.  The  sufflciency  of  an  affidavit  to  a  plea 
denying  agency  as  having  been  made  by  de- 
fendant's attorney  cannot  be  raised  for  tbe  first 
time  on  aroesl. 

Appeal  from  Ft.  Bend  Cotmty  Oonrt;  Wil- 
liam MastersoD,  Judge. 

Action  by  S.  J.  Winston  against  Isabella 
M.  T.  Dyer  and  another.  From  a  Judgment 
for  plaiotlCT,  defendants  appeftl.  Reversed. 

Spencer  C.  Russell,  for  appellants.  L.  M. 
Williamson,  for  appellee. 

GARRETT,  G.  J.  This  action  was  brought 
1^  S.  J.  Winston  against  I.  M.  T.  Dyer  and 
R.  F.  Dyer  to  recover  the  sum  of  $530  al- 
leged to  be  due  the  plaintiff  as  a  commission 
Ibr  the  sale  of  1,060  acres  of  land.  Judg- 
ment was  rendered  In  favor  of  R.  F.  Dyer 
on  demurrer,  and  there  Is  no  appeal  from 
that  judgment  I.  M.  T.  Dyer  was  sued  both 
Individually  and  In  her  capacity  as  executrix 
of  J.  £.  Dyer,  deceased.  Tbe  plaintiff  al- 
leged In  his  petition  that  he  had  entered  In- 
to a  contmct  In  writing  with  the  defendant, 
who  acted  by  her  agent,  R.  F.  Dyer,  Indtvldu- 
aliy  and  as  executrix  of  J.  B.  Dyer,  deceased, 
by  which  she  agreed  to  pay  him  the  sum  of 
$530  for  the  sale  within  a  reasonable  time 
of  tbe  land  described  In  Exhibit  A  attached 
to  the  petition,  for  the  sum  of  $10  an  acre, 
either  by  purchase  himself  or  sale  to  other 
parties.  Tbe  contract  attached  as  Exhibit 
A,  omitting  date  line  and  signatures,  was  as 
follows:  "This  contract  entered  Into  this 
the  6th  day  of  September,  1902,  between  S.  J. 
Winston  and  Mrs.  I.  M.  T.  Dyer,  that  said 
Winston  contracts  to  purchase  from  Mrs. 
Dyer  a  tract  of  land  in  Fort  Bend  county, 
Texas,  known  as  tbe  Triangle  or  Out  Off 
Pasture,  now  leased  and  occupied  by  F.  I. 
Bootli»  for  other  parties,  and  when  the  sale 
is  completed  Mrs,  Dyer  is  to  pay  to  said 
Winston  $5.30.00,  Are  tanndred  and  thirty 
dollars."  It  was  entered  into  on  September 
6,  190%  and  was  signed:  **MnL  L  M.  T. 


Dyer,  Individually  and  as  Bxecotrix  of  Will 
of  J.  B.  I>yer.  Deceased.  By  R.  F.  Dyer. 
Agent."  It  was  not  signed  by  the  plalntltT. 
It  was  further  alleged  that  afterwards,  od 
November  8,  1902,  the  plaintiff  and  tbe  de- 
fendant entered  into  a  contract  in  writing 
for  the  sale  of  the  land  to  tbe  plaintiff,  wblcb 
said  written  contract  was  marked  "Exhibit 
B,"  and  attached  to  tbe  petition.  It  ap- 
peared therefrom  that  tbe  plaintiff  undertook 
to  pay  tbe  defendant  $10  an  acre  for  the 
land,  which  was  fully  described  by  metes 
and  bounds,  if  within  30  days  she  furnished 
a  good  title,  for  which  tbe  plaintiff  bad  de- 
posited a  forfeit  of  $600;  and  that  tbe  de- 
fendant obligated  herself  to  convey  the  land 
to  tbe  plaintiff,  or  to  any  one  whom  he  might 
direct.  The  plaintiff  averred  that  be  bad 
fully  compiled  vrltb  said  contract  of  pur 
chase  and  sale  by  procuring  Davis  A  George 
to  take  tbe  land,  and  that  tbe  defendant  had 
executed  to  them  a  deed  tbere&>r  In  com- 
pliance with  Bald  contract  There  were  fur- 
ther allegations  tliat  the  said  R.  F.  Dyer  had 
authority  to  act  as  Uie  agent  of  the  defend- 
ant, and  tbat  the  defendant  was  liable  for 
tbe  commission  sued  for.  Demurrers  to  the 
petition  were  overruled  by  the  court,  and. 
after  a  motion  for  continuance  bad  been 
overruled,  there  was  a  trial  to  a  Jury,  which 
resulted  in  a  verdict  and  Judgment  In  favor 
of  tbe  plaintiff. 

It  was  shown  by  tbe  evidence  tbat  B.  F. 
Dyer,  asstmlns  to  act  as  the  agent  of  tbe  de- 
fendant,' made  tbe  agreement  with  tbe  plain- 
tiff  attached  to  tbe  petition  as  Exhibit  A, 
and  that  he  concluded  with  tbe  plaintiff  tbe 
agreement  for  purchase  and  sale,  whicb.  by 
tbe  advice  of  counsel,  was  signed  1^  the  de- 
fendant in  person.  The  defendant  was  not 
aware  of  tbe  previous  agreement  expressp<I 
by  Elxhlbit  A  when  she  signed  tbe  contmc-t 
to  sell  the  land  to  plaintiff.  She  bad  told 
B.  F.  Dyer  to  find  a  purchaser  tor  tbe  land  If 
be  could,  but  bad  given  blm  no  express  au- 
tiiority  to  pay  a  commission  to  any  one  to 
find  a  purciutaer  or  to  purchase  or  sell  the 
same.  It  appeared  from  tbe  evidence  that 
R.  F.  Dyer  is  tbe  son  of  tbe  defendant,  and 
bad  represented  her  generally  In  many  bnsl- 
neas  transactions,  especially  in  dealing  with 
cattie,  but  that  he  had  never  represented  her 
In  tbe  sale  of  land.  Evidence  was  admitted, 
over  the  objection  of  the  defendant,  of  dec- 
larations on  the  part  of  R.  F.  Dyer  that  be 
was  tbe  agent  of  tbe  defendant  In  making  tbe 
agreement,  and  of  general  reputation  aa  to 
such  agency. 

We  do  not  think  tbat  there  was  any  error 
In  overruling  the  demurrers,  except  as  to  the 
speclalexcepHon  herelnafterreferred  to.  Tbe 
agreements  attached  as  exhibits  to  the  peti- 
tion are  not  Inconsistent  with  each  other,  or 
with  the  allegations  of  the  petition.  Exhibit 
A  evidences  an  nnambtguons  contract  for  tlie 
payment  of  a  commission  of  $530  to  tbe 
plaintiff  for  tbe  sale  of  the  land  which  he 
contracts  to  purchase  for  other  parties.  The 
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land  to  BofflcteDtly  identlfled.  The  contract, 
even  If  It  sboald  be  held  as  one  tor  the  sale 
of  land,  and  not  merely  for  the  payment  of 
a  commlBslon,  la  signed  by  the  party  to  be 
charged  therewith,  and  does  not  come  within 
the  atatnte  ta  Crauds  on  account  of  the  fact 
that  It  was  not  signed  by  the  plaintiff.  It 
was  not  necessary  that  it  shotdd  have  em- 
braced all  the  terms  of  the  contract  sncb  as 
the  price  for  which  the  land  was  to  be  sold. 
That  might  be  shown  by  parol.  The  Ex- 
hibit U  eridences  a  contract  for  the  sale  of  the 
labd  by  the  defendant  to  the  plaintiff,  and  a 
conTeyanee  thereof  to  blm,  or  to  any  one  be 
might  direct  It  la  altogether  consistent  with 
the  first  agreement  to  pay  the  commission. 
As  Independent  execntrlx  of  J.  B.  Dyer,  the 
defendant  had  the  authority  to  Incur  rea- 
sonable and  proper  expenses  In  the  manage* 
ment  and  disposition  of  the  estate  lo  accord- 
ance with  the  terms  of  the  wUl,  and  to  em- 
ploy an  agent  to  find  a  purchaser  for  the 
land,  and  to  pay  him  an  agreed  commission 
therefor:  but  she  could  not  del^ate  to  blm 
a  discretion  as  to  terms  of  sale,  nor  conld  she 
give  B.  F.  Dyer  author!^  to  agree  at  his  dis- 
cretion with  the  plaintiff,  as  subagent  upon 
the  amount  of  commission  he  should  receive. 
Hecbem  on  Agency.  SS  189.  As  against 
a  special  exception,  the  petition  did  not  show 
that  B.  F.  Dyer  had  authority  to  agree  to 
pay  the  plaintiff  the  stipulated  compensation. 
The  execntrlx  could  have  specially  author- 
lied  R.  F.  Dyer  to  sign  an  agreement  for  an 
amount  fixed  by  her,  or  she  could  haye  sub- 
sequently ratified  and  adopted  as  her  own 
the  agreement  entered  into.  So  the  charge 
ttut.  If  the  defendant  had  authorized  or  rati- 
fied the  agreement  the  plaintiff  could  recover, 
was  correct  for  the  objection  uifed  in  the 
brief  that  an  executrix  could  not  authorise  an 
agent  to  bind  the  estate  in  any  such  manner 
or  ratify  bis  acta;  but  It  is  doubtful  If  the 
evidence  warranted  the  charge.  There  is  no 
proof  that  the  defendant  knew  ai^thtng 
abotrt  the  agreement  Until  long  after  It  Was 
made,  or  ever  gave  any  speelfle  Instnictlons 
as  to  tbe  commissions  to  be  paid. 

The  motion  fear  a  ccmtlnuance  appealed 
strongly  to  the  discretion  of  the  conrt  but  In 
Tiew  at  the  fact  that  the  Judgment  must  be 
rereraed,  It  will  not  receive  consideration.  It 
was  earn  to  allow  the  plaintiff  to  testify  to 
the  declaratiim  of  B.  F.  Dyer  that  he  was 
the  agent  of  the  defraidant  Evidence  of 
the  statements  or  admissions  of  an  agent  are 
not  admissible  to  prove  hta  agency.  Mechem 
on  Agency,  |  KMK  It  was  also  error  to  re- 
ceive the  evidence  of  the  plaintiff  and  of  the 
witness  Davis  to  establish  the  agency  by 
geno-al  reputation.  Id.  §  101.  But  it  Is 
urged  by  the  plaintiff  that  no  proof  could  be 
heard  in  denial  of  the  agency  of  R.  F.  Dyer, 
because  the  defendant  bad  not  filed  a  suffi- 
cient plea  under  oath  as  a  predicate  there- 
for. The  agency  was  denied  by  the  answer 
of  the  defendant;  but  when  the  testimony 
was  offered  tbe  plea  had  not  been  sworn  tc^ 


and  the  court  vras  about  to  sustain  an  objec- 
tion to  the  evidence  on  that  ground,  when 
the  counsel  for  the  defendant  asked  and  ob- 
tained leave  to  swear  to  the  plea  then. 
Leave  was  granted,  the  plea  was  sworn  to. 
and  the  evidence  vraa  recdved.  It  Is  within 
tbe  discretion  of  ^e  court  to  grant  the  leave 
and  hear  the  evidence.  It  is  further  urged 
here,  however,  for  the  first  time,  that  the  aflB- 
davlt  Is  not  sufficient  It  is:  *'Now  comes 
Spencer  O.  Russell,  as  attorney  for  Mrs.  I. 
M.  T.  Dyer,  and  upon  oath  states  that  to 
the  best  of  bis  knowledge  and  belief  Mrs. 
Dyer  did  not  execute  the  contract  marked 
'Exhibit  A'  to  plaintiff's  petition,  and  that 
she  did  not  give  B.  F.  Dyer  authority  to  exe- 
cute it"  Without  passing  upon  the  suflft- 
clency  of  the  affidavit  further  than  to  say 
that  It  may  be  made  by  an  attorney  (Rev.  St 
1895,  art  S),  we  bold  that  It  Is  too  late  to 
present  the  objection  now.  Adcock  v.  Orelgh- 
ton,  66  S.  W.  42,  3  Tex.  Ct  Rep.  282.  The 
Judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded. 
Reversed  and  remanded. 


STEPHENS  et  at  v.  HEWITT  et  at* 
(Conrt  of  Civil  Appeals  of  Texas.   Oct  28. 

1903.) 

TENANT  IN  COMMON  —  ADVBRSB  HOLDING— 
UABiLITY  FOR  RBNT— JUDGMENT 
AGAINST  MINOR— VACATING. 

1.  A  d^endant  holding  land  adversely  and  in 
hoBtility  to  the  rixhts  of  plaintiff  as  tenant  in 
common  thereof  is  properly  charged  with  the 
value  of  tbe  use  of  the  premises  during  soch 
adverse  occupancy. 

2.  The  mere  knowledge  of  a  minor  of  the 
pendency  of  a  aait  against  her  does  not  pre- 
clude her  from  thereafter  attacking  tbe  Judg- 
ment rendered  in  the  salt. 

Error  from '  District  Court,  Bell  County; 
R.  L.  Penn,  Special  Judge. 

Action  by  A.  J.  Hewitt  and  others  against 
S.  H.  Stephens  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

A.  M.  Uonteltb,  for  plaUitiffs  In  error.  A. 
h.  Curtis  and  W.  W.  Balr,  for  defendants  in 
error. 

FISHER,  0.  J.  A  statement  of  this  case, 
with  tbe  principal  issues  involved,  will  be 
foudd  in  tbe  report  of  the  former  appeal  of 
this  case  (22  Civ.  App.  3M.  64  8.  W.  301); 
and  tbe  facts,  with  some  slight  additional 
testimony,  are  substantially  the  same  In  this 
case  as  stated  In  the  opinion  referred  t&  In 
this  record  there  Is  some  evidence  tending 
to  show  that  Mrs.  Hewitt,  during  the  time 
of  her  minority,  knew  of  the  pendency  of 
the  former  suit,  but  upon  this  question  there 
Is  a  conflict  of  evidence.  Upon  a  trial  of  the 
case.  Judgment  was  in  favor  of  the  defend- 
ants in  error  for  an  undivided  one-sixtb  In- 
terest in  the  hind  described  In  the  plaintiffs' 


*IlehearlDg  denied  December  9,  1903,  and  writ  of 
srror  daal«d  by  Supreme  Court. 
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petition,  one-third  of  whlcb  iDterest  was 
made  subject  to  tbe  life  estate  of  C.  S.  Mld- 
klff.  The  jQdsnieDt  also  settled  the  differ- 
ences between  the  parties  on  the  issue  of 
Improrements  and  rents.  It  is  clear  from 
the  evidence  in  the  record  before  us,  In  ac- 
cordance with  the  principles  of  law  decided 
on  the  former  appeal,  that  the  plaintiffs 
were  entitled  to  recover,  unless  Mrs.  Hewitt 
consented  to  the  bringing  of  the  suit,  and 
bcr  Joinder  in  It,  wherein  the  plaintiffs  in 
error  recovered  Judgment  on  their  pleas  of 
limitation.  This  last  question  was  the  only 
Issue  submitted  to  the  Jury  by  the  charge 
of  the  court,  other  than  the  question  of  rents 
and  Improvements.  The  evidence  supports 
the  verdict  of  the  Jury  upon  these  questions. 

There  are  a  number  of  assignments  of  er- 
rors complaining  of  the  ruling  of  the  trial 
coTurt  in  overruling  demnrrers  of  the  plain- 
tiffs In  error.  The  questions  raised  by  these 
demurrers  were  practically  decided  in  the 
former  appeal  adversely  to  the  contention  of 
the  plaintiffs  In  error. 

There  was  no  error  in  the  ruling  of  the 
court  in  excluding  the  testimony  offered  bear- 
ing on  the  question  of  partition,  which  Is 
stated  under  plaintiffs  in  error's  24th,  9th, 
2(itb,  2Tth,  and  2Sth  assignments  of  error. 
The  court  that  rendered  the  partition  pro- 
ceeding did  not  have  Jurisdiction,  and  that 
proceeding,  together  with  what  occurred 
thereafter  was  not  binding  upon  Mrs.  Hewitt 
daring  her  minority.  She  was  not  gnllty  of 
any  delay  after  her  marriage  in  instituting 
proceedings  In  this  case  to  recover  the  land 
In  controvravy;  nor  is  the  evidence  offered 
snffldent  to  estop  her,  or  to  show  it  ratifica- 
tion such  as  would  preclude  her  from  as- 
serting the  right  Insisted  upon  In  this  case. 

It  is  Insisted  under  plaintiff  in  error's  I3th 
and  16th  assignments  of  error  that  the  plain- 
tiffs In  error  ought  not  to  be  held  responsible 
for  the  value  of  the  use  of  the  premises,  as 
they  were  tenants  In  commm  with  the  de- 
fendant in  error  Mrs.  Hewitt.  The  evidence 
In  the  record  clearly  shows  that  the  plain- 
tiffs in  error  were,  all  during  the  time  of 
their  poasession  and  occupancy,  lioldlng  the 
Innd  in  question  adversely  and  In  hostility 
to  the  rights  of  the  defendants  In  error. 
This  being  the  case,  we  are  of  the  opinion 
that  they  were  properly  charged  with  the 
amount  of  rents  as  determined  by  the  Judg- 
ment of  the  trial  court;  and.  In  this  con- 
nection, we  take  occasion  to  say  that  we  : 
are  of  the  opinion  that  the  aaaignmentB  of  j 
error  that  complain  of  the  Judgment  on  the  | 
subject  of  rents  and  Improvements  are  not 
well  taken. 

It  is  also  contended  that  the  court  erred 
ill  refusing  to  cbai^  the  Jury  that  if  the  de- 
fendant In  error  Mrs.  Hewitt  knew  of  the 
pendency  of  the  former  suit,  and  raised  no 
objection  to  her  being  a  party,  the  Judgment 
rendered  in  that  case  is  binding  upon  her, 
and  that  therefore  she  ought  not  be  per- 
mitted to  set  It  aside.  We  are  of  the  opin- 


ion that,  nnder  the  facts,  the  court  gave  all 
the  charge  that  was  required  upon  this  sub- 
ject. The  mere  knowledge  of  the  minor  of 
the  pendency  of  the  salt  would  not  be  soffi- 
clent  to  preclude  ber  from  thereaftv  at- 
tacking the  Judgment  rendered  In  tbat  cause. 

We  have  examined  into  all  the  qnestkHis 
raised  by  the  various  assignments  error, 
and  conclnde  that  no  reversible  orxor  Is 
shown.  AiBrmed. 


TEXAS  ft  P.  BY.  GO.  T.  TEMSL* 

(Oourt  of  CivU  Appeals  of  Toas.   Nov.  21. 

1903.) 

CARRISRS  —  PASSBNOBRS  —  EJECTION  ffSOH 
TRAIN— E  VIDENCE—INSTROC- 
TIONS-SUFFICIENCT. 

1.  In  an  action  againat  a  railroad,  the  com- 
plaint alleged  tbat  plaintifF,  haring  pnrchased  a 
ticket,  entered  a  train,  and  was  forcibly  ejected 
by  defendant's  servants,  who  would  not  fore 
him  an  opportunity  to  exhibit  his  ticket.  The 
answer  alleged  that  plaintiff  attempted  to  board 
the  train  after  it  was  in  motion,  and  fell  by  his 
own  negligence.  Plaintiff  testified  that  he  nc- 
ceeded  id  boarding  the  train,  and  was  starting 
into  a  coach,  when  he  was  thrown  off  br  the 
condnctor.  who  gave  him  no  time  to  ezhlUt  a 
ticket,  and  did  not  ask  for  one.  The  court  char- 
ged that  if  plaintiff,  bnving  a  ticket,  boarded 
the  train,  and  was  pushed  off  by  the  conductor, 
he  was  entitled  to  recover.  Hald,  that  the  in- 
struction was  not  open  to  the  criticism  that  it 
was  erroneous  because  the  evidence  diowed 
that  plaintiff  never  entered  the  car,  but  remain- 
ed on  the  platform  until  ejected  aboot  600 
yards  from  the  depot,  and  because  he  tailed  to 
state  that  he  had  a  ticket,  and  because  it  fail- 
ed to  state  that  plaintiff  must  have  been  In  the 
exercise  of  ordinary  care  to  protect  hln^elf. 
and  mnst  hare  been  in  his  proper  place. 

2.  In  an  action  against  a  railroad  for  injuries 
alleged  to  have  been  sustained  by  plaintiff  by 
being  thrown  from  one  of  defendant  s  trains  by 
the  conductor,  without  opportunity  to  exhibit 
his  ticket,  the  evidence  showed  that  the  train 
was  the  last  one  running  between  the  point  at 
which  he  boarded  it  and  his  alleged  destination 
on  the  day  of  the  injury.  When  found  where 
he  said  he  fell  from  the  train,  he  had  in  his 
pocket  a  ticket  from  the  place  where  he  board- 
ed the  troiu  to  his  alleged  destination,  stamped 
as  of  the  day  of  the  injury,  which  stam^  was 
placed  there  by  the  selling  agent.  Physicians 
testified  tliat  his  injuries  were  anch  as  could 
follow  from  a  fall  at  the  place  iriiere  he  said 
he  fell.  Plaintiff,  being  confronted  with  the 
condnctor,  testified  tbat  he  thought  he  saw  liini 
on  the  train,  but  that,  at  any  rate,  the  mnn 
who  threw  him  off  was  of  about  the  same  a_p 
puarance.  The  conductor  testified  that  he  did 
not  see  plaintiff  on  the  night  of  the  alleged  in- 
jury, and  that  he  had  no  trouble  vrith  any  one. 
Two  porters  testified  that  they  were  in  a  posi- 
tion to  have  seen  if  there  was  any  trouble  aa 
claimed,  and  that  there  was  none.  iTel^  that 
the  question  whetlier  plniiitiff  was  ejectea  from 
the  train  as  claimed  was  for  the  Jury. 

Appeal  from  District  Court,  Marion  Coun- 
ty; J.  M.  Talbot,  Judge. 

Action  by  J.  M.  Tems  against  the  T^s  A. 
Pacific  Railway  Company  and  another. 
From  a  Judgment  in  favor  Of  plalntlfl,  de- 
fendant Texas  &  Padflc  Railway  CtomiiaBj 
appeals.  Affirmed. 

■Uehearlng  denied  December  B,  IMS,  avd  writ  of 

error  denied  by  Supreme  GoiuV  ■ 
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This  ia  a  suit  by  appellee  agalDst  the  ap- 
pellant and  the  Pnllman  Palace  Car  Com- 
pany for  damages  for  personal  Injuries  clalm- 
ed  to  have  been  received  on  July  9,  1900,  by 
appellee  having  been  forcibly  ejected  from 
a  passenger  train  of  appellant,  while  In  mo- 
tion, by  ai^llanffl  and  the  Pullman  Palace 
Car  Company's  servants  and  employes  who 
were  In  charge  of  said  train  and  the  sleeping 
car  thereto  attached.  There  was  a  trial  by 
a  Jury,  and  a  verdict  rendered  In  favor  of 
appellee  against  appellant  for  $1,000;  and,  Its 
motion  for  a  new  trial  having  been  overruled, 
it  prosecuted  thla  appeal.  A  verdict  for  the 
Pullman  Palace  Car  Company  was  rendered 
noder  the  instmctton  of  the  court 

r.  J.  Freeman  and  W.  T.  Armlatead.  for 
appellant  h.  S.  Schlnter,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facta). 
The  first  assignment  of  error  complains  of 
the  first  paragraph  of  the  charge,  which  Is,  In 
effect,  that  If  plaintiff  purchased  his  ticket, 
and  t>oardcd  one  of  defendant's  passenger 
trains,  and  was  pushed  or  kicked  off  the 
same  by  the  conductor  in  charge  thereof, 
and  by  reason  thereof  plaintiff  was  caused 
to  fall  from  said  train  to  the  ground,  and  In- 
jured, as  allied  in  his  petition,  to  find  for 
plaintiff,  because  the  evidence  shows  that 
plaintiff  never  entered  tbe  coach,  but  re- 
mained on  the  platform  until  ejected,  about 
€00  yards  from  the  depot,  which  was  a  much 
more  dangerous  position  than  Inside  the 
coach,  and  because  plaintiff  failed  and  re- 
fused to  tell  that  be  had  a  ticket  and  be- 
cause the  charge  should  have  heea  qualified 
to  the  effect  that  the  plaintiff  at  the  time 
was  using  ordinary  care  to  protect  himself 
.ind  be  In  his  proper  place.  "The  plaintiff.  In 
his  pleadings,  alleged  that  he  purchased  and 
beld  ft  ticket  entitling  him  to  passage  over 
defendant's  road  from  Jefferson  to  Marshall; 
that  he  entered  upon  one  of  defendant's  pas- 
nenger  trains  at  Jefferson  for  the  purpose  of 
taking  passage  thereon  to  Marshall;  that  the 
train  had  proceeded  only  a  abort  distance 
when  he  was  negligently,  willfully,  wrong- 
fully, and  forcibly  ejected  therefrom  by  de- 
fendant's servants  and  employ^;  that  they 
pushed  and  kicked  him  off,  and  would  not 
give  him  time  or  opportunity  to  exhibit  his 
ticket.  The  defendant  specially  answered 
that  "the  plaintiff  was  hurt.  If  at  all,  by  his 
own  negligence  and  contributory  negligence. 
In  this:  that  he  never  remained  at  the  de- 
pot at  Jefferson,  and  did  not  board  the  train 
while  It  remained  stationary  at  the  Jefferson 
station,  and  that  after  the  train  had  started, 
and  was  running  at  from  two  to  four  miles 
hour,  and  gaining  In  speed  continually, 
tbe  plaintiff  came  nmnlng  towards  and  after 
tbe  moving  train,  and  had  not  caught  it  or 
got  on  It  t>efore  they  (the  plaintiff  and  said 
train  No.  S)  had  passed  beyond  the  sight  of 
tbose  standing  and  being  at  the  depot  afore- 
said, and  thitt  he  caugbt  bold  of  tbe  train 


while  in  motion,  and  never  got  on  It,  and,  in 
his  attempt  to  board  it  he  fell  by  his  own 
act  and  negligence,  and  without  any  fault  or 
negligence  on  the  part  of  the  defendant  or 
its  operatives."  The  appellee  testified:  That 
on  July  9,  1900,  be  was  In  the  employ  of 
Mr.  Rembert,  near  Lodi,  In  Cass  county, 
Tex.,  running  an  engine  at  his  mill.  That 
he  came  to  Jefferson,  Tex.,  and  on  the  even- 
ing of  that  day  he  purchased  a  ticket  from 
the  agent  of  the  Texas  &  Padflc  Railway 
Company  at  Jefferson,  from  Jefferson  to 
Marshall,  Tex.,  for  50  cents,  to  be  used  on 
the  train  that  would  pass  through  Jeffersm, 
Tex.,  between  the  hours  of  11  and  12  o'clock 
that  night  That  when  the  train  arrived  at 
the  depot  he  was  In  tbe  water-closet  with 
his  clothes  down.  He  put  them  up,  and  ran 
to  catch  the  train,  and  caught  it  and  got  on 
as  It  started.  He  boarded  the  train,  and 
started  into  a  coach,  and  was  met  by  a  man 
dressed  in  a  conductor's  uniform,  with  a  cap, 
coming  out  of  the  car.  He  asked  appellee 
where  be  was  going.  He  told  bim,  "To  Mar- 
shall." The  conductor  said:  "Not  on  this 
train.  Get  off  here."  And  then  he  shoved 
and  kicked  him  off  the  train.  The  conductor 
did  not  ask  him  If  he  bad  a  ticket,  and  gave 
him  no  time  to  exhibit  one.  This  was  while 
tbe  train  was  In  motion,  and  soon  after  leav- 
{  Ing  the  depot  at  Jefferson.  The  pleadings 
I  and  evidence  raised  the  Issue  submitted  In 
I  the  first  paragraph  of  the  court's  charge. 
The  fact  that  plaintiff  had  not  actually  en- 
tered tbe  coach,  but  was  upon  tbe  platform, 
and  about  to  enter,  could  not,  under  tbe 
pleadings  and  evidence,  have  affected  the 
I  questltm  of  negligence  upon  the  part  of  the 
I  employ^  in  kicking  plaintiff  off.  Plaintiff 
j  pleaded  that  he  boarded  the  train.  The  de- 
fendant alleged  that  plaintiff  did  not  get  on 
the  train,  but  was  injured  in  trying  to  board 
a  moving  train.  These  were  the  Issues  as 
presented  by  the  pleadings.  Plaintiff  testi- 
fied that  be  got  on  the  platform  upon  the 
east  side— the  side  upon  which  the  depot  Is 
located— and  fell  off  on  tbe  west  side.  The 
defendant  did  not  ask  a  spedal  charge  to 
have  the  charge  qualified  to  the  effect  that 
plaintiff  must  use  ordinary  care  to  protect 
himself,  and  be  In  bis  proper  place.  Tbe 
court,  In  its  main  charge,  submitted  the  re- 
verse of  the  proposition  complained  of  In  tbe 
following  charge:  "If,  on  the  other  band, 
you  believe  from  the  evidence  that  the  con- 
ductor of  said  defendant  railway  company  In 
charge  of  said  train  did  not  push  and  kick 
tbe  plaintiff,  causing  him  to  fail  from  said 
train,  or  if  you  find  from  the  evidence  that 
some  person  other  than  said  ccmductor  of 
said  defendant  railway  company  In  charge 
of  said  train  pushed  and  kicked  the  plaintiff 
after  the  plaintiff  had  boarded  said  train, 
and  thereby  caused  him  to  fall  from  said 
train,  then  In  either  such  event  you  will  find 
for  the  defendant  the  Texas  &  Pacific  BaU- 
way  Company."  Tbe  charge,  taken  as  a 
wbole,  fairly  nibmltted  the  issues,  and  tin 

Digitized  by  Google 


232 


T7  SO  UTU W  ESTBBN  BBPOBTBB. 


first  paragrapb  Is  not  aabject  to  the  crltldBm 
made  thereto. 

It  18  Insisted  tbat  the  verdict  is  against  the 
great  weight  and  preponderance  of  the  testi- 
mony. The  only  direct  evidencfl  tbat  the 
plaintiff  was  ejected  from  the  train  was  his 
own  testimony.  He  was  strongly  supported 
by  circumstances;  when  fonnd,  had  In  his 
pocket  a  tlcliet  entitling  him  to  one  flrst- 
dasa  passage  from  Jefferson  to  Marphall 
over  defendant's  railroad,  and  stamprl  on 
the  back.  "Jefferson,  Texas.  July  9th,  :  >00." 
The  train  which  be  says  he  boarded  wa  the 
last  train  between  those  points  on  Jui  9. 
1900.  There  la  testimony  by  some  of  the 
physicians  who  treated  plaintiff  that  the  in- 
juries they  found  on  his  person  were  » icb 
as  could  follow  from  a  fall  of  the  kind  plain- 
tiff testified  be  sustained.  He  was  found  at 
the  place  where  he  says  he  fell,  on  the  west 
side  of  the  track,  the  next  morning,  and  re- 
moved to  the  bouse  of  Mr.  Proctor.  Mr. 
Gain,  the  conductor  of  the  train  on  the  nlgbt 
of  the  accident,  was  In  the  courtroom  while 
plaintiff  was  testifying,  and  was  asked  to 
stand  up.  and  the  plaintiff  was  asked  If  be 
ever  saw  him  before.  He  answered:  "I 
think  I  saw  blm  on  the  train  tbat  night  If 
he  ain't  the  man  who  hit  me  and  pushed  me 
off.  he  has  got  a  brother  that  favors  blm 
mightily,  tbat  did  the  work.  He  was  about  the 
same  size  and  shape,  and  had  a  sort  of  heavy 
mustache."  The  conductor  testified  that  be 
did  not  see  the  plaintiff  on  the  night  he 
claims  to  have  been  injured;  that  he  had  no 
altercation  with  him  or  any  one  else  on  the 
platform  of  the  train  on  the  night  In  question 
at  Jefferson,  and  did  not  shove  or  kick  him 
off  the  train.  He  says  the  first  time  he 
heard  of  the  matter  was  tbe  next  afternoon, 
when  be  was  asked  by  the  superintendent  of 
the  road  to  make  oat  a  statement  of  the  mat* 
ter.  He  says  he  was  In  the  front  coach  of 
the  train  as  they  left  Jefferson  on  the  even- 
ing in  question,  and  remained  there  until 
they  passed  tbe  point  where  tbe  plaintiff 
claims  to  have  t>een  injured.  Ourry,  a  car 
porter,  testified  that  be  rode  on  the  ei^ne 
on  the  night  In  question  as  they  left  Jeffer> 
son  until  tbe  train  passed  the  crossing;  tbat 
he  there  entered  tbe  smoking  car.  and  found 
the  condnctor  In  there;  tbat  be  did  not  hear 
or  see  htm  have  any  altercation  with  any 
one  on  tbe  platform  that  night  William 
Mlms.  the  chair  car  porter,  testified  tbat  be 
was  In  the  smoking  car.  looking  for  a  gen- 
tleman, to  rent  blm  a  pillow;  that  tbe  con- 
dnctor was  in  the  same  car,  waiting  for 
Curry  to  get  on  at  the  crossing;  that  the 
conductor  did  not  have  any  trouble  with  a 
man  at  either  end  of  tbe  car  while  he  was 
there.  Never  heard  of  tbe  matter  until  next 
day.  It  was  shown  that  first-class  railroad 
fare  from  Jefferson  to  Marshall  was  50  cents, 
and  tbat  tbe  date  stamped  on  tbe  back  of 
tbe  ticket  Is  pat  there  by  the  agent  selling 
The  same,  and  represents  the  day  of  sale. 
Tbe  evidence  was  sufficient  to  raise  tbe  Is- 


sue, and  it  was  the  duty  of  tbe  Jvxf,  Ccom  aO 
tbe  evidence,  to  determine  the  same;  and.  in 
deference  to  their  verdict,  we  find  that  plain- 
tiff was  Injured  as  alleged  by  him,  and  that 
he  has  sustained  damage  in  the  amount  of 
the  verdict 

Finding  no  error  In  tbe  record,  ttw  Judg- 
ment  ts  affirmed.  Affirmed. 


MZ880UBI,  K.  &  T.  RT.  CO.  T.  Ue- 
OUTCHEON.* 

(Court  of  Civil  Appeals  of  Tana.  Nor.  21, 

1908.) 

RAILROADS-DBPOT&-WArnNO  ROOMS— DUTT 
TO  PROTIDB  —  KVIDSNCB  —  LEADING  QUES- 
TIONS—DISCRETION  OF  COURT. 

1.  The  conrt,  in  permitting  a  leading  ques- 
tion to  be  asked  a  woman  as  to  whether  her 
Buffering  was  connected  with  her  meostraetioo. 
simply  to  relieve  the  witu^  from  utiag  the 
language,  did  not  abase  Its  discretion  In  per- 
mitting leading  qnestions. 

2.  Where  the  complaint  alleged  that  ^iutiff, 
from  exposure  to  the  cold  in  oefendanrs  depot 
while  waiting  for  a  train,  contracted  a  severe 
cold,  which  produced  infiammatlon  of  tbe  ova- 
ries, proof  was  admissible  to  show  what  effect 
such  diseased  coadition  would  naturally  pro- 
duce on  other  organs  of  the  body. 

3.  It  is  the  duty  of  a  railroad  company  to 
furnish  comfortable  waiting  rooms  at  Its  de- 
pots, and  the  custom  of  the  agent  in  charge  of 
a  depot  to  invite  passengers,  when  the  weather 
was  disagreeable,  to  come  Into  tbe  oflQce  in  the 
depot,  does  not  relieve  it  from  liability  for  fail- 
ing to  maintain  a  proper  waiting  room. 

4.  In  an  actiw  (or  injuries  sustained  by  ex- 
posure to  the  cold  while  In  defendant's  depot 
waitinc  for  delayed  trains,  evidence  of  tbe  cus- 
tom of  the  depot  agent  to  invite  persons  w^t- 
Ing  for  trains  to  come  into  the  olBee  when  tbe 
weathw  was  cold  was  not  admissible  as  tend- 
ing to  show  the  state  of  weather  at  the  times 
complained  of  by  plaintiff;  the  office  not  being 
Intended  by  defendant  for  a  waiting  room. 

6.  The  error  In  exclnding  evidence  which  is 
subsequently  admitted  Is  harmleBa. 

Appeal  from  District  Court,  Hf^Uns  Ooon* 
ty;  H.  C.  Conner,  Judge. 

Action  by  Mrs.  Dora  McCotcheon  against 
the  Missouri,  Kansas  &  Texas  Bailway  Com- 
pany. From  a  Judgment  for  plalntlfl^  de- 
fendant appeals.  Affirmed. 

T.  S.  Miller  and  Perkins,  Craddock  ftWall, 
for  appellant  Crosby  ft  Dlnsmore,  for  ap- 
pellee. 

BAINBT,  a  J.  Salt  by  appellee  to  re- 
cover damages  for  personal  Injurlea  alli^ced 
to  bave  been  caused  to  her  by  tbe  defiiiilt 
of  appellant  The  petition  alleged  "ttat 
about  the  1st  and  16th  of  October  and  tbe 
2d  and  20th  of  November,  1901.  and  the  Stb 
of  January,  1902,  aKKilee,  being  In  Comby, 
and  desiring  to  go  to  Sulphur  Spring  went 
to  appellant's  d^t  on  each  of  lald  occa- 
sions, tbe  train  upon  which  she  desired  to 
take  passage  being  behind  time  (m  each  of 
said  times  from  thirty  minutes  to  an  hour 
and  a  half;  that  she  was  compelled  to  wait 
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at  tbe  depot  at  eacli  of  said  times;  that  the 
waiting  room  In  the  depot  at  Cumby  was  in- 
sufficient to  protect  passengers  waiting  there- 
in from  the  rigors  of  the  weather;  that  It 
was  built  of  boards,  and  was  (Huen,  having 
cracks  between  the  boards,  the  windows  not 
dosed,  and  the  room  not  heated  so  as  to 
protect  and  make  comfortable  passengers 
therein;  that,  because  of  her  being,  compell- 
ed to  remain  in  the  waiting  room,  she  was 
exposed  to  extreme  cold  and  to  tbe  rigors 
of  winter,  and  wherefrom  she  suffered  at 
the  time  great  discomfort  and  pain,  contract- 
ed a  severe  cold,  which  proved  aggravated, 
and  wblcb  settled  on  her  womb  and  ovarlea, 
and  produced  extreme  inflammation  of  said 
oi^ans,  and  disease  therein,  which  la  incur- 
able, and  wherefrom  the  appellee  has  con- 
tinuously suffered,  and  will  continue  to  suf- 
fer as  long  as  she  shall  live,  extreme  pain, 
and  from  which  she  is,  and  will  continue 
to  be,  incapacitated  from  pursuing  her  busi- 
ness as  teacher  of  music."  Appellant  answer- 
ed by  general  and  special  exceptions  and 
general  denial.  Trial  before  a  Jury  result- 
ed in  a  Judgment  for  appellee  for  $1,000. 

On  the  trial,  plaintiff,  after  testifying  as 
to  sickness  in  October,  was  asked  by  her  at- 
torney: "Where  was  the  suffering?  Was  It 
in  any  way  connected  with  your  menstrua- 
tion?" To  which  defendant  objected  be- 
cause It  was  leading,  which  objection  was 
overruled,  and  plaintiff  answered,'  "Yes,  sir." 
Defendant  excepted.  The  court  appended  to 
the  bill  the  following:  "Approved,  with  the 
following  explanation:  This  was  a  white 
woman,  and  this  was  a  very  delicate  ques- 
tion. There  was  no  effort  on  the  part  of 
counsel  of  plaintiff  to  lead  tbe  witness  to 
say  anything,  but  a  number  of  qnestions  had 
been  asked,  and  the  witness  failed  to  answer, 
because  of  her  modesty,  and  the  question 
and  answer  were  permitted  simply  to  re- 
lieve the  witness  from  using  the  language." 
"When  and  under  what  drcumstances  a 
leading  question  may  be  put  Is  a  matter 
resting  in  the  sound  discretion  of  the  court.*' 
Oreenleaf,  Ev.  (16th  £d.)  S  436.  We  are  of 
the  opinion  that  this  discretion  was  not 
abused  in  this  Instance. 

Plaintiff  having  testified.  In  reference  to 
her  menses,  that,  since  the  Injury  complain- 
ed of,  the  flow  was  more  free  than  former- 
ly, she  was  asked  by  her  attorney,  "Since 
that  time  have  any  other  organs  of  your 
body  been  affected— your  Uver,  lungs,  or 
bead?"  This  was  objected  to  by  defendant 
"because  there  Is  no  allegation  In  tbe  peti- 
tion that  those  organs  had  been  affected  as 
a  reason  of  her  exposure,  or  sickness  follow- 
ing thereon,  and  because  the  same  was  lead- 
ing." Tbe  objections  were  overruled,  and 
idle  answered,  "My  health  has  been  bad  gen- 
erally since  January,  1002.  particularly  in 
the  region  of  the  ovaries— general  weakness 
and  nervousness,  and  pain  In  Qie  back  of 
my  bead."  Thia  Is  assigned  as  error,  Ap- 
pellantTs  proposition  under  this  assignment 


is,  in  effect,  that  the  evidence  was  incompe- 
tent because  idaiotiff  had  not  pleaded  in- 
Jury  to  said  organs.  The  plaintiff  further 
testified  that  she  bad  not  bad  any  trouble 
with  her  liver.  There  was  testimony  by  a 
physician  to  the  effect  that  pains  In  the  back 
of  the  head  would  naturally  flow  from  dis- 
eased ovaries.  If  the  ovaries  became  dis- 
eased by  reason  of  plaintiffs  exitosure,  as  al- 
leged, proof  would  be  admissible  to  show 
what>teffect  such  diseased  condition  would 
natuz  tlly  have  and  produce  upon  other  or- 
gans '}f  the  body,  though  there  be  no  allega- 
tiouv  'as  to  tbe  effect  upon  such  other  organs. 
Hy.,  Jo.  V.  Edllng,  18  Tex.  Gv.  App.  171,  45 
S.  Y I  406. 

OwuplBlnt  iB  made  of  the  exclusion  of  the 
testimony  of  one  Oreen,  offered  by  appellant, 
as  shown  by  the  following  bill  of  exception, 
to  wit:  "Be  It  remembered  that  while  M. 
M.  Oreen,  witness  for  defendant,  testified 
on  direct  examination,  and  having  testified 
that  he  bad  lived  at  Gumby  since  1854;  that 
he  knew  plaintiff,  and  had  seen  her  at  de- 
fendant's depot  at  that  place  frequently;  that 
he  was  about  the  depot  frequently;  that  he 
was  well  acquainted  with  £3.  W.  Harris,  who 
was  then  defendant's  agent,  and  had  ob- 
served his  conduct  In  the  treatment  of  pas- 
sengers frequently— he  was  asked  this  ques- 

!  tion  by  defendant's  attorney:  'What  was 
his  treatment  to  passengers?*  To  which 
plaintiff  objected  because  the  same  was  im- 

I  material  and  irrelevant,  which  said  objec- 
tion was  by  the  court  sustained.  Whereas, 
If  permitted  to  answer,  witness  would  have 
stated  that  the  said  Harris  was  very  atten- 
tive to  tbe  wants  and  Inquiries  of  passen- 
gers, and  It  was  his  universal  custom  to  in- 
vite ladles  and  the  public  generally  in  the 
office,  where  the  stove  was,  whenever  the 
weather  was  Inclement.  To  which  ruling  the 
defendant  excepted,  and  tenders  this  his  bill 
of  exception  and  asks  that  the  same  be  ap- 
proved and  made  a  part  of  the  record."  Ap- 
pellant's claim  is  that  said  testimony  was 
"material  as  a  circumstance  tending  to  show 
that  the  weather  was  not  cold  or  disagreeable 
on  the  occasion  when  appellee  was  a  pas- 
senger, and  In  rebuttal  of  tbe  evidence  tend- 
ing to  show  that  the  passengers  were  not  per- 
mitted in  the  office."  Th«*e  was  no  error  in 
excluding  this  testimony.  It  clearly  appears 
from  the  evidence  that  the  office  was  not 
fitted  up  for,  nor  Intended  by  the  company 
to  be  used  by,  passengers.  A  waiting  room 
adjoining  the  office  was  provided  for  that 
purpose.  •The  window  panes  were  out,  no 
stove  was  placed  therein,  and  it  afforded  but 
scant  protection  from  cold  and  disagreeable 
weather.  It  was  shown  that  no  invitation 
was  extended  to  plaintiff  to  enter  the  office 
on  the  occasions  of  which  she  complains. 
It  was  the  duty  of  the  appellant  to  furnish 
a  comfortable  waiting;  room,  and  the  cnstom 
of  tbe  agent  would  not  relieve  it  of  this 
duty.  Said  testimony  did  not  tend  to  show 
the  state  of  die  weather,  nor  was  it  in- 
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combent  upon  plaintiff,  under  tbe  drcum- 
atences,  to  enter  the  office. 

A  bill  of  exceptions  shows  that  Harris, 
depot  agent  at  Cnmby,  was  aslced  a  questloii 
for  the  purpose  of  showlns  his  custom  la  In- 
viting lady  passengers  Into  the  office,  wlilch 
was  excluded.  The  statement  of  facte,  how- 
«Ter.  shows  that  Harris  did  testify.  In  effect, 
what  Is  here  ramplalned  of  as  having  been 
excluded;  hence,  if  It  be  conceded  that  the 
court  erred  In  this  particular,  no  barm  re- 
sulted to  appellant. 

The  erldence  was  sufficient  to  establish 
tbe  material  allegations  of  plalntlfTs  peti- 
tion. We  find  no  rei'ersible  mor  In  the  rec- 
ord, and  the  judgment  la  affirmed. 


GALVESTON.  H.  &  S.  A.  BT.  GO.  t.  FALES 
et  nx.* 

(Gout  of  CiTll  Appeals  of  Texas.  Nor.  11« 

lOOS.) 

RAILROADS— LOSS  OF  BAGOAOB— VALUB-EVI- 
DBMCB-INSTRUCTIONS— HARMLESS  ERROR. 

1.  A  woman's  jewelry  and  all  articles  per- 
taining to  her  wardrobe  that  mar  be  necessary 
or  conreoient  to  her  while  traveling  are  bag- 
gage. 

2.  In  the  absence  of  legislative  enactment, 
the  law  does  not  pmcribe  any  definite  limit  to 
the  value  of  baggage,  beyond  which  a  carrier  is 
not  liable. 

3.  What  Is  a  reasonable  quantity  of  baggage 
for  which  a  carrier  should  be  held  liable,  nnder 
all  the  drcumatances,  is  a  question  of  fact  for 
the  jury. 

4.  A  common  carrier  is  liable  for  baggage 

whidi  it  receives  from  a  pnssenger  for  trans- 
portfltlon,  and  which  is  never  delivered,  though 
the  owner  does  not  inform  the  carrier  of  the 
specific  articles  the  baggage  contains. 

6.  An  assiKoment  of  error  complaining  of  two 
different  mliuga  not  related  to  each  ouer  can- 
not be  considered. 

6.  The  statute  prohibiting  common  carriers 
from  limiting  their  liability  by  stipulations  in 
«  bill  of  lading  ia  valid,  as  applied  to  contracts 
for  interstate  transportation  of  property. 

7.  The  measure  of  damage  for  the  loss  of  hag- 
gage  by  the  initial  carrier  is  the  valae  of  the 
articles  at  their  point  of  deatination,  and  not  at 
the  point  where  the  initial  carrier's  line  con- 
nects with  tbe  terminal  carrier's. 

8.  In  deteimlninx  the  value  of  bagjcage  lost 
by  a  railroad  company,  the  value  of  the  wear- 
ing apparel  and  articles  of  daily  nae  carried  on 
the  journey  are  not  determinaDle  by  ttie  mar- 
ket value  of  BU<^  articles. 

9.  In  an  action  against  a  railroad  company 
for  personal  injuries  caused  by  the  wrecking  of 
a  train,  an  Instmction  that  If  the  train  was 
wrecked,  and  tbis  was  the  proximate  cause  of 
the  injuries,  plaintiff  was  entitled  to  recover, 
was  erroneons,  because  giving  conclusive  effect 
.to  the  mere  fact  that  the  train  was  wrecked. 

I0^4nan  action  against  a  railroad  company 
for  injuHes  caused  by  tbe  train  on  which  plain- 
till  was  a  paBBenger  being  derailed  and  wreck- 
ed, plaintiff  proved  that  the  train  was  so  wreck- 
ed, and  defendant  offered  no  evidence  in  ex- 
planation of  the  occurrence.  Held,  that  as  the 
wrecking  of  the  train  created  a  fair  presump- 
tion of  negligence,  which  defendant  offered  no 
evidence  to  rebut,  tbe  giving  of  an  instruction 
to  find  for  plaintiff  if  the  train  was  wrecked, 
and  this  caused  plaintiff^a  injuries,  though  er- 
roneons, was  harmless  to  defendant. 


*Rebeartns  denied  December  9,  190S,  and  irrlt  of 
«rror  denied  by  Supreme  Court. 
«  S.  See  Carrlen,  vol.  9,  Cent.  Plg-  1 1&68. 


Appeal  from  District  Court,  Bl  Paso  Coun- 
ty; J.  M.  Goggin,  Judge. 

Action  by  W.  G.  Fales  and  wife  against  the 
Galveston.  Harrisburg  &  San  Antonio  Rail- 
way Company.  From  a  Judgment  tor  plain- 
tiffs, defendant  appeals.  Affirmed. 

Baker,  Botts,  Baker  &  Lovett  and  Beall  & 
Kemp,  fcH-  appellant  Richard  F.  Bnrges,  for 

appellees. 

KEIIJ^  J.  This  is  an  action  to  recover 
damages  for  pwsonal  Injurtes  to  Mrs.  W.  B. 
Fales,  and  loss  of  baggage  of  appelleee,  caus- 
ed by  the  alleged  negligence  of 'appellant  It 
was  alleged  In  appellees'  petition  that  on  the 
0th  day  of  May,  1902,  th^  were  passengers 
on  one  of  appellant's  cars  from  San  Antonio 
to  Bl  Paso,  and  thence  to  California;  that 
"said  train  was,  through  the  negligence  and 
carelessness  of  defendant's  agmts  and  em- 
ployes, derailed  and  thrown  from  the  track"; 
and  that  tbe  accident  resulted  in  serious  and 
permanent  personal  injuries  to  Mrs.  Fales, 
and  the  destruction  of  their  baggage,  of  the 
value  of  $2,669.95.  The  appellant  ans  .vered 
by  special  demurr«s,  some  of  which  were 
sustained  and  some  overruled,  pleas  of  not 
guilty  and  general  denial,  inevitable  accident, 
unreasonable  and  improper  items  of  baggage, 
and  by  pleading  a  sitecial  contract  limiting 
the  baggage  to  wearing  apparel  not  exceed- 
ing In  value  $100.  The  case  was  tried  before 
a  jury,  and  the  trial  resulted  In  a  Judgment 
for  appellees  for  f 10,000  for  personal  Injuries 
to  Mrs.  Fales,  and  $1,000  for  loas  of  baggage, 
and  $1,000  for  loss  of  aarrUxM  and  time  of 
his  wife  to  Mr.  Falra. 

Ooncioalona  <tf  Fact 

On  tbe  6th  day'of  March,  1902,  W.  B.  Fales 
bought  two  tickets  in  San  Antonio  from  ap- 
pellant company,  which  were  stamped,  "G. 
H.  &  S.  A.  Ry.  San  Antonio,  March  6.  1902, 
City  office."  Bach  ticket  bore  the  following 
words:  "Issued  by  the  Galveston,  Harrla- 
burg  &  San  Antonio  Railway  Company,  good 
for  one  second-class  passage  to  point  on 
Southern  Pacific  Company,  Padflc  system, 
designated  on  coupon  attached,  when  official- 
ly stamped,  subject  to  the  following  contract: 
In  selling  this  ticket  this  Company  acts  only 
as  agent,  and  la  not  responsible  beyond  Its 
own  line.  *  *  *  (5)  Baggage  liability  is 
limited  to  wearing  appar^  not  exceeding 
Sioaoo  in  value."  The  contract  part  of  tbe 
tickets  upon  one  was  signed  by  Mrs.  W.  B. 
Fales,  and  the  other  by  Mr.  W.  B.  Fales. 
The  point  designated  in  the  coupon  attached 
to  the  ticket  as  the  destination  of  the  passen- 
gers was  San  Francisco,  Cal.  On  the  same 
day.  by  virtue  of  said  tickets,  they  took  pas- 
sage at  San  Antonio  on  one  of  appellant's 
trains  for  San  Francisco.  The  train  on  whlcb 
they  were  riding,  and  in  which  their  baggage 
was  carried,  was  derailed,  wrecked,  and 
burned  near  Maxon  Springs,  Tex.,  on  March 
7. 1902.  Tbe  following  testimony  taken  from 
ttie  record  Is  all  it  contains  In  regard  to  tbe 
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<^atastrophe:  "At  the  Ume  of  the  accident, 
appellees  were  riding  In  one  of  the  tourist 
sleeping  cars.  The  train,  with  the  exception 
«f  one  of  the  standard  Pullman  sleepers,  was 
derailed,  wrecked,  and  bnmed  near  Maxon 
Springs,  T^as.  about  3:30  a.  m.  on  the  7th 
clay  of  March,  1902.  Some  time  prior  to  the 
derailment  Mr.  Fales  was  awakened  In  his 
berth  by  the  fast  running  of  the  train  and 
swaying  of  the  car,  and  thought  It  was  run- 
ning about  50  or  60  miles  an  hour  when  It 
stmck  the  curve  where  the  derailment  oc- 
curred. The  mgine,  tender,  baggage,  mall, 
and  all  the  other  cans,  with  the  exception  of 
the  Pullman  mentioned,  were  derailed, 
thrown  one  upon  the  other,  wrecked,  and 
tinmed.  About  flve  minutes  after  the  derail- 
ment occurred,  Mr.  Fales  found  and  carried 
his  wife  from  the  wreck.  She  was  for  about 
fifteen  minutes  thereafter  unconscious,  and. 
when  she  recoTered  consciousne&B,  complain- 
ed of  pains  in  her  head  and  back." 

Since  the  disaster  Mrs.  Fates  has  suffered 
contlnuotw  mental  and  physical  pain  from 
the  injuries  Inflicted,  has  required  the  con- 
stant care  and  attention  of  her  husband,  has 
been  unable  to  discharge  her  household  du- 
ties or  render  him  any  service,  and  her 
physical  and  nervous  condition  has  continued 
to  grow  worse;  and  the  eyidence  Is  suffl- 
ciMit  to  warrant  tiie  conclusion  that  she  will 
remain  a  helpless,  suffering  InvaHd  for  life. 

The  two  trunks  containing  appellees'  bag- 
gage were  received  by  appellant,  and  placed 
on  the  same  train  upon  which  they  took 
passage.  The  trunks  or  their  contents  have 
never  been  delivered  to  appellees,  but  were 
destroyed  by  fire  in  the  wreck  near  Maxon 
Springs.  The  value  ai  said  baggage  at  its 
place  of  destination— San  Fnnctsct^was  91,- 

ooa 

From  the  evidence,  we  conclude  that  the 
derailment  and  wreck  of  the  train,  the  con- 
sequent injuries  to  Mrs.  Fales,  the  loss  of 
her  time  and  services,  and  tbe  destruction  of 
Appellees'  baggage,  were  proximately  caused 
by  the  negligence  of  appellant,  and  that  by 
reason  thereof  appellees  have  been  damaged 
to  tbe  extent  found  by  the  jury. 

Conclusions  of  Law. 

I.  It  is  complained  that  "the  court  erred 
in  orerruling  defendant's  exception  to  that 
part  of  plaintiff's  petition  claiming  loss  of 
baggage,  because  the  value  claimed  Is  great- 
ly In  excess  of  what  would  be  customary, 
fair,  and  reasonable  in  respect  to  travelers' 
baf^age,  and  because  the  number  of  articles 
claimed  as  baggage  is  grossly  unreasonable 
In  amount,  and  In  excess  of  what  is  usually 
carried  by  travelers  upon  a  Journey."  It  can- 
not be  determined  from  this  as^gnment,  nor 
from  tbe  proposition  and  statement  under  it, 
what  it^a  claimed  by  appellees  as  baggage 
should,  under  appellant's  contention,  have 
be«i  excluded.  The  court  did  sustain  the 
exc^rtion  to  aome  of  the  Items— for  instance, 
**^ecfmeii>  of  gold  quarts,  package  of  legal 


documents,  insurance  papers,  mining  stocks, 
inventories,  will,  report  of  estate  of  deceased, 
family  pictures,  marriage  certificate,  etc., 
solid  silverware,  and  old  coins."  Aa  the 
items  to  which  the  exception  was  not  sus- 
tained are  not  referred  to  either  In  the  assign- 
ment, proposition,  or  statement  under  It,  it 
is  not  Incumbent  upon  us  to  enumerate  them, 
'niey  seem  to  us,  however,  to  only  Include 
such  articles  of  personal  convenience  or  ne- 
cessity as  are  usually  carried  by  passengers 
for  their  personal  use.  A  woman's  jewelry, 
and  every  article  pertaining  to  her  ward- 
robe that  may  be  necessary  or  convenient  to 
her  traveling.  Is  regarded.  In  law,  as  bag- 
gage. In  the  absence  of  legislation,  limiting 
the  responsibility  of  carriers,  it  cannot  be  as- 
sumed that  the  general  law  prescribes  any 
definite,  fixed  limit  to  tbe  value  of  baggage, 
beyond  which  the  carrier  Is  not  liable. 
Hutch,  on  Oarriofi,  {  6Sla.  What  Is  a  rea- 
sonable quantity  of  baggage,  for  which  a  car- 
rier should  be  held  liable  under  the  circum- 
stances, Is  a  question  of  fact  for  the  Jury. 
Hutch,  on  Carriers,  J  688;  Jones  v.  Prlester, 
I  White  &  W.  Civ.  Cas.  Ct  App.  H  613,  614. 
In  order  to  fix  the  liability  upon  a  common 
carrier  for  the  loss  of  its  passenger's  bag- 
gage, it  Is  not  necemary  that  the  owner 
should  have,  when  the  baggage  is  delivered 
for  transportation,  Informed  the  carrier  of 
the  specific  articles  constituting  It.  If  It  Is 
in  fact  baggage,  Is  received  by  the  common 
carrier  for  transportation,  and  Is  never  de- 
livered to  the  passenger,  the  liability  la  fixed. 
We  conclude,  therefore,  that  the  court  did  not 
err  in  overruling  the  exceptions  to  appellees' 
petition,  as  is  complained  of  in  appellaiit's 
second,  third,  and  fourth  assignments. 

2.  Tbe  fifth  assignment  of  error  complains 
of  two  distinct  rulings  of  the  court,  not  re- 
lated to  each  other,  but  preser.iis  and  raises 
two  separate  and  distinct  Questions.  It  is 
therefore  not  entitled  to  consideration.  T.  & 
P.  By.  Co.  T.  Donovan,  80  Tex.  379,  25  8. 
W.  10;  Camnutck  v.  Beyers  (Tex.  Sop.)  78  8. 
W.  705. 

3.  There  was  no  error  in  the  court's  re- 
fusal to  instruct  the  Jury,  at  appellant's  re- 
quest, "that  the  stipulations  contained  In  ap- 
pellees* tickets  limiting  appellant's  liability 
for  loss  of  baggage  to  $100  to  the  holder  of 
each  ticket,  it  being  an  interstate  shipment, 
la  valid  and  binding,  except  as  against  neg- 
ligence of  the  railway  company."  The  pro- 
rlslon  of  our  statute  which  prohibits  com- 
mon carriers  from  limiting  their  liability  as 
it  exists  at  common  law  by  stipulations  in 
the  bill  of  lading  is  valid,  as  applied  to  con- 
tracts for  Interstate  transportation  of  prop- 
erty. Armstrong  v.  Railway,  92  Tex.  117, 
46  8.  W.  83,  dtlng  Railway  v.  Solan,  160 
U.  S.  133,  18  Sup.  Ot.  289.  42  L.  Ed,  688; 
Railway  v.  Dwyer,  75  Tex.  572,  12  S.  W. 
1001,  7  L.  B.  A.  478,  16  Am.  St  Kep.  926; 
Railway  v.  Carter  (Tex.  Civ.  App.)  29  S.  W. 
666;  RaUway  v.  Withers  (Tex.  Civ.  App.) 
40  S.  W.  lOTS;  Bailway  t.  Eddlns  (Tex.  Ctv. 
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App.)  28  S.  W.  162;  Mexican  Nat  By.  t. 
Ware  (Tex.  Civ.  App.)  60  S.  W.  343.  State 
Btatutes  prohlbltlag  common  carrlerB  from 
UmltlDg  tbelr  common-law  liability  by  stipu- 
lations In  tlie  contracts  of  ahipmoit  are  not 
In  tHenuelvea  regulatlonB  of  Interstate  com- 
m«ce,  thongb  they  control  In  some  degree 
the  conduct  and  liability  of  tiiose  engaged 
in  aocb  commerce;  and,  so  long  as  Congress 
has  not  legislated  upon  the  particular  sub- 
ject, they  are  mtiier  to  be  regarded  as  le^^ 
laticm  In  aid  of  commerce.  Bailwi^  t.  So- 
lan. 168  U.  S.  188.  18  Sap.  Ot  289.  42  L.  Ed. 
688.  Hence  it  Is  held  that  a  ticket  limiting 
liability  for  loss  of  passenger's  baggage  to 
8100  does  not  reltere  the  road  receiving  tbe 
baggage  from  its  common-law  llablll^  when 
the  property  Is  lost  on  its  line.  Ballway  v. 
FoltE,  3  Tex.  OiT.  App.  644.  22  S.  W.  641; 
Railway  t.  8cbafermey«:  (Tex.  Civ.  App.)  72 
S.  W.  1037. 

4.  The  court  did  not  err  in  excluding  tes- 
timony offered  by  appellant  to  show  the  mar- 
ket value  at  Bl  Paso  of  the  class  and  kind 
of  the  articles  of  appellees'  baggage,  nor  in 
Instructing  the  jury  "that  tbe  measure  of 
plaintlfls'  damage  for  lost  baggage  would  be 
the  reasonable  value  of  such  tuggage  in  San 
Francisco."  The  measure  of  damages  for  the 
loss  of  baggage  is  Its  reasonable  value  at 
point  of  destination,  not  at  an  intermediate 
point,  though  it  be  where  the  initial  carrier's 
line  connects  witli  the  terminal  carria*s.  3 
Sutherland  on  Damages,  |  932;  M.,  E.  &  T. 
Ry.  V.  Ckwk  (Tex.  Civ.  App.)  27  S.  W.  771. 
Some  of  the  articles  lost  were  shown  to  be 
personal  wearing  apparel  of  appellees,  and 
utbos  of  dally  use,  carried  on  the  Journey, 
the  value  of  which  ia  not  determinable  by  the 
market  Wells-Fargo  Exp.  Co.  v.  Williams 
(Tex.  Civ.  App.)  71  S.  W.  814;  Railway  T. 
Nicholson,  ei  Tex.  550.  It  was  therefore  not 
essential  to  tbe  admissibility  of  Mr.  Fales* 
testimony  as  to  value  that  he  should  be  ac- 
quainted with  the  market  value  of  the  ar- 
ticles In  San  Francisco. 

Having  thus  disposed  of  all  the  questions 
affecting  appellant's  .liability  as  to  the  bag- 
gage, we  will  now  consider  those  relating  to 
the  personal  injuries  of  appellees. 

5.  In  the  fourth  paragraph  of  its  charge, 
the  court  instructed  the  Jury  as  follows: 

"If  yon  believe  from  a  preponderance  of 
the  evidence  that  the  said  plaintiff  Mrs.  W. 
B.  Fales  was  injured  wliile  a  passenger  on 
one  of  defendant's  passenger  trains,  as  al- 
leged by  plaintiffs,  and  that  said  paeseng^ 
train  was  derailed  and  wrecked,  and  that 
the  derailment  and  wrecking  of  said  train 
was  the  proximate  cause  of  tbe  said  Mrs. 
W.  E.  Fales'  Injury.  If  any,  then  In  that 
event  you  will  find  for  the  plaintiffs  as  to 
tbefr  claim  for  damages  for  the  personal  in- 
juries so  sustained  by  Mrs.  Fales,  if  any 
personal  injuries  you  believe  from  the  evi- 
dence she  suffered  thereby."  It  Is  urged  as 
an  objection  to  this  paragraph  that  "in  tiie 
absence  of  a  provlsltn  of  law  giving  a  con- 


clusive effect  to  a  particular  fiict  It  ia  error 
for  the  court  to  Inatmct  what  effect  should 
be  given  it"  Under  the  authorities  in  this 
state,  the  charge  la  undoubtedly  obnoxious  to 
this  objection.  Laudihelmw  r,  Saunders 
(Tex.  Oiv.  App.)  86  B.  W.  500;  Mex.  Cent 
By.  T.  Laurlcella,  87  Tex.  279.  28  8.  W.  277. 
47  Am.  St  R^.  108.  But  in  view  of  the 
undisputed  evidence  as  to  the  derailment  and 
wreck  of  tbe  train— no  attempt  having  been 
made  by  appellant  to  es^Udn  the  cause  of 
the  occutroace  of  the  catastn^he,  and  show 
that  it  was  due  to  a  cause  for  which  it  was 
not  answerable— the  qnestioii  presents  Itself, 
was  the  appellant  inreJudlGed  by  the  errorT 
In  tbe  case  last  cited.  In  wtaicdi  a  similar  a- 
ror  was  presented  by  the  charge^  it  is  said 
by  the  Supreme  Court:  **It  does  not  follow, 
however,  as  we  tliink,  that  tiie  Judgment 
should  be  rev««ed.  'Where  an  accident  bap- 
pena  upon  a  railway,  trcm  which  a-  paesen- 
gex  snstalu  an  injury  by  the  breaking  down 
of  the  carriage,  or  by  the  running  off  of  the 
train,  or  the  ^reading  or  breaking  at  the 
rails,  the  very  nature  of  the  occurrence  will 
be  prima  fade  evidence  of  Uie  n^llgenee  of 
tbe  company  or  its  servants.'  Hut(&  on 
Carr.  f  800.  The  rule  thus  stated  by  the 
eminmt  author  cited  is  very  goierally  recog- 
nised." Accordingly,  when  the  derailment  of 
a  train  or  car  results  In  the  injury  to  a  p&B- 
sengK,  the  burden  is  on  the  curler  to  show 
that  the  accident  waa  not  caused  by  defec- 
tive cars  or  roadbed,  or  by  the  negligence  of 
an  employe.  Montgomery,  ete.,  Ry.  Oo.  t. 
Mallette,  02  Ala.  216.  9  South.  366;  Alabama, 
etc..  Ry.  Co.  v.  Hill,  93  Ala.  621,  9  Sooth. 
726,  80  Am.  St  Rep.  71;  St  Louis,  etc.,  By. 
Ga  T.  Mitchell,  67  Ark.  421,  21  S.  W.  884; 
Kansas,  etc..  Ry.  Co.  r.  Miller,  2  Colo.  468; 
Pittsburgh,  etc..  R.  Co.  v.  Williams.  74  Ind. 
486;  Southern  Kansas  Ry.  Co.  t.  Walsh,  45 
Kan.  669,  26  Pac  47;  Louisville,  etc.,  R.  Oo. 
V.  Smith.  2  Dot.  558;  Stevens  v.  Railway 
Co..  66  Me.  77;  Baltimore,  etc.,  S.  Ga  v. 
Worthlngton,  21  Md.  283,  280,  83  Am.  Dec. 
580,  587;  Wilson  v.  Northern  Pac.  R.  Co.,  26 
Minn.  280,  3  N.  W.  834;  Spellman  v.  Lincoln, 
etc..  Co..  36  Neb.  886,  66  N.  W.  271.  20  L. 
R.  A.  319,  38  Am.  St  Rep.  757;  Taylor  T. 
Grand  Trunk  Ry.  Co..  48  N.  H.  314,  2  Am. 
R^.  233;  Texas  &  P.  Ry.  Co.  v.  Gardner, 
114  Fed.  186,  62  C.  0.  A.  142;  Brimmer  t. 
Illinois  Cent.  R.  Co.,  101  111.  App.  198.  It 
was  upon  this  principle  the  Supreme  Court 
despite  the  error  In  the  charge,  affirmed  the 
Judgment  In  tbe  Laurlcella  Casa  To  have 
done  otherwise  would  have  been  to  smother 
the  soul  and  spirit  of  the  law  beneath  the 
weight  of  a  strict  and  rigid  formula.  It  is 
not  right  to  stifle  justice  that  way.  Sir 
E'rederick  Pollock,  in  bis  work  on  Torts,  Il- 
lustrates tbe  distinction  between  cases  of 
tort  In  which  there  Is  no  contract,  and  where 
there  Is,  thus:  "A  coach  runs  against  a  cart, 
the  cart  1b  damaged,  the  coach  Is  upset  and 
a  passenger  In  the  coach  hurt  Tbe  owner 
of  the  cart  must  prove  that  the  driver  of  the 
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coach  was  In  fault  But  the  pasienger  In 
the  coach  can  Bay  to  the  owner:  Tou  prom- 
ised, tor  sain  and  reward,  to  bring  me  safely 
to  mj  ]oiime7*B  end,  so  far  as  reaaonabl* 
care  and  sUIl  could  attain  It.  Here  am  It 
thrown  oat  on  Qie  road  with  a  broken  head. 
Yonr  contrnct  Is  not  performed.  It  Is  for 
7on  to  show  that  the  mlsadTenture  Is  dne 
to  a  cause  for  which  you  are  not  answer- 
able.* **  Continuing,  he  says  In  note  D:  "In 
other  words,  the  obllgatloQ  does  not  become 
greater  if  we  regard  the  liability  as  ex  delic- 
to. Instead  of  ex  contractu;  but  neither  does 
it  become  less."  Webb's  Pollock  on  Torts, 
549.  The  plaintiff  Is  not  bound  to  prove 
more  than  enough  to  raise  a  fair  presump- 
tloD  of  negligence  on  the  part  of  the  defend* 
ant,  and  of  resulting  Injury  to  hlmselt 
Having  done  this,  he  Is  entitled  to  recover, 
unless  the  defendant  produces  evidence  suf- 
ficient to  rebut  tbls  presumption.  Shear.  A 
Bedf.  Neg.  I  58.  Appellees*  evidence  In  this 
case,  which  Is  nndlspnted,  raised  a  "fiilr  pre- 
sumption of  n^llgence."  No  evidence  was 
offered  by  appellant  to  rebut  this  presump- 
tion. Tber^ore,  having  proved  the  resulting 
injury,  they  were  entitled  to  recover.  What 
harm,  then.  Is  done  by  the  conrt  not  leaving 
it  to  the  Jury  to  say  whether  the  derailment 
of  the  train  was  n^ligenceV  Had  such  an 
Issue  been  submitted,  the  jury  would  bave 
i>een  bound  to  find  on  it  In  favor  of  appel- 
lee*, for  the  undisputed  evidence  raised  a 
fslr  presumption  of  negllgmce.  Had  the 
charge  been  free  from  the  error  complained 
of,  and  a  verdict  been  rendered  upon  the 
Issue  of  nei?IIgence  In  favor  of  appellant.  It 
woold  bave  been  the  botinden  duty  of  the 
court  to  set  It  aside,  for  such  a  verdict  In 
case  of  the  fair  presumption  that  arises  from 
the  undisputed  evidence  could  not  stand. 
Therefore,  In  onr  opinion,  the  appellant  was 
not  prejudiced  by  the  error  complained  of. 

9.  The  remaining  assignments  of  error  are 
predl(*nted  upon  Mrs.  Fales  being  Joined  as 
a  pnrty  plaintiff— questions  raised  for  the 
flrst  time  In  this  court.  Improper  Joinder  of 
the  wife  as  plaintiff  cannot  be  raised  for  the 
first  time  In  an  appellate  court,  and,  where 
no  Injury  Is  shown  to  bave  resulted,  a  Judg- 
ment win  not  be  reversed,  .even  where  the 
exception  to  the  Joinder  of  the  wife  with  tbe 
busband  has  been  overruled.  O.,  H.  A  8,  A. 
Ky.  Co.  v.  Banmgarten  <Tex.  Civ.  App.)  72 
8.  W.  80. 

There  Is  no  error  in  the  Judgrment  which 
requires  its  veversal,  and  it  is  afRmed. 


UARSHAIX  NAT.  BANK  v.  SMITH  et  al.* 
(Oonrtof  Civil  Appeals  of  Texas.  Nor.  21, 1903.) 

NOTBS— LIABILITY  OF  PERSON  SIQNING  HIS 
NAME  ON  THE  BACK  OP  M0TB-PR0MI80R— 
8URETY~KVIDENCE~EX:TBNSI0N  or  TIME— 
RELEASE  or  SURETY. 

1.  Where  a  person  not  the  payee  of  a  note 
rigng  his  name  on  the  baok  at  tne  time  of  Its  In- 


«R«h«*riiiJ[  dented  December  i,  !»>,  and  writ  of 
TTor  denied  br  Supreme  Court. 


ceptlon  wlthont  any  words  to  express  the  oatur* 
of  his  ondertaklng,  he  is  liable  as  original  prtim* 
isor  or  enrety,  and  it  is  competent  for  hlin  to 
■how  by  parol  or  other  evidence  that  be  Is  a 
mere  surety. 

2.  Where  the  bolder  of  a  note,  with  knowl- 
•d|)»  that  a  person  who  aigned  his  name  on  the 
back  of  the  aote  was  a  surety  merely,  extended 
the  time  of  pavmeDt  for  a  valuable  considera- 
tion, without,  uie  knowledge  or  consent  of  the 
surety,  tbe  surety  was  relieved  from  liability. 

Appeal  from  District  Court,  Harrison 
County;  Rlcbard  B.  Levy,  Judge. 

Action  by  the  Marshall  National  Bank 
against  George  Smith  and  J.  W.  Furb.  From 
a  Judgment  for  defendant  Furh,  plaintiff  ap- 
peals. Affirmed. 

Ohas.  O,  Carter,  for  appellant  John  M. 
Gardner  and  F.  H.  Prttndergatt,  for  B.ppel- 

BAINET,  C.  J.  Tbls  Is  an  ordlnaiy  action 
for  debt  to  recover  on  a  promissory  note 
brought  by  appellant  against  George  Smith 
and  J.  W.  Furb.  Smith  made  no  defense. 
Furh  pleaded  that  he  was  a  Buiety,  and  that 
tbe  time  of  payment  of  the  note  was  extend- 
ed for  a  valuable  consideration  wlthont  his 
knowledge  or  consent.  ^Is  plea  was  nu- 
talned,  and  appellant  only  recovered  against 
Smith.  The  appeal  Is  from  the  judgment  In 
favor  of  Fnrh. 

The  tacts  show  that  In  July.  1800,  Smith 
desired  to  borrow  $1,000  from  appellant 
bank.  The  bnnk  agreed  to  let  him  have 
It  if  he  would  get  appellee  J.  W.  Furh  to 
sign  the  note  with  him.  ▲  note  (the  one 
sued  on)  was  executed  by  Smith  signing  on 
Its  face  at  the  bottcHn,  and  ^wch  indorsed 
his  name  on  the  back.  The  bank  loaned 
Smith  the  money  on  this  note.  Furb  recdv- 
ed  Aone  ot  the  money  obtained  on  tbe  note. 
He  signed  only  as  surety  for  Smith,  and  this 
was  known  to  the  bank  at  tbe  time  the  mon- 
ey was  loaned.  The  time  of  payment  of  the 
note  was  extended  seven  times  by  the  bank. 
The  flrst  four  extenslrais  were  made  with 
Forh's  consent;  and  tbe  last  tiiree  extensions 
were  made  without  hte  knowledge  or  con- 
sent Smith  paid  Interest  in  advance  on  said 
extensions.  On  the  trial  the  court  admit- 
ted parol  evidence  over  appellant's  objection 
to  show  that  Fnrh  was  only  a  surety  for 
Smith.  Tbe  contention  of  appellant  Is  that. 
Furh  having  Indorsed  his  name  on  tbe  back 
of  tbe  note  at  its  inception,  made  him  liable 
as  an  original  principal,  and  that  such  is  tbe 
legal  Import  of  bis  signature,  and  that  pArol 
evidence  is  not  admissible  to  vary  such  Im- 
port This  contention  is  contrary  to  tbe  bold- 
lugs  of  tbe  courts  of  this  state.  As  early 
as  tbe  case  of  Ooofc  t.  Sonthwlck,  9  Tex.  615, 
60  Am.  Dec.  181,  It  was  held  that  'Vhen 
a  person  not  the  payee  of  a  note  signs  his 
name  upon  the  back  at  the  time  of  Its  Inee^ 
tlon,  without  any  words  to  express  the  na' 
ture  of  his  undertaking,  be  Is  liable  as  an 
original  promisor  or  snrety,"  and  "it  is  com- 

T  1  8m  Prtnelpsl  and  8in«tr.  voL  40,  Cent.  Dig. 
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petent  for  tbe  person  m  slgnli^  to  show  by 
oral  or  otlier  erldence  ttie  real  obligation  In- 
tended to  be  amnmed  at  tbe  time  of  stgnlng." 
Tbis  btfldlng,  as  far  as  Te  are  aware,  baa 
never  been  overniled  bj  any  dectalon  of  tbe 
courts  of  tbls  state.  On  tbe  otber  band.  It 
bas  been  approved  and  followed  op  to  tble 
time.  Latham  v.  Flour  MUls.  68  Tex.  127.  8 
S.  W.  462;  Hneake  v.  Brouasard,  06  Tex.  201; 
Wy brants  v.  Lntcb.  24  Tex.  809;  Barton  v. 
Bank,  8  Tex.  Civ.  App.  228,  29  S.  W.  210; 
Zapalac  v.  Zapp  (Tex.  Civ.  App.)  64  8.  W. 
038.  Tbe  same  principle  Is  recognized  in 
Burke  V.  Gmger.  8  Tex.  66,  00  Am.  Dec.  102. 
It  Is  well  settled  tbat  tbe  extension  of  time 
of  payment  of  a  note  for  a  valnable  consld- 
eratloD  wltbont  tbe  consent  of  a  snre^  will 
relieve  the  surety  of  liability  tbereon.  The 
evidence  sbovlng  Fnrb  to  be  a  surely,  wtalcb 
was  known  to  the  bank,  and  tbe  extension 
being  made  for  value,  and  without  bis  knowl- 
edge or  consent,  the  trial  court  did  not  err  tn 
holding  that  he  was  not  liable. 
Judgment  aflBrmed. 


McCOLPIN  et  al.  v.  McCOLPIN'S  ESTATE. 

(Oonrt  of  Civil  Appeals  of  Texas.   Nov.  25, 
1903.) 

DBSCBNT— INHERITANCE  BT  ADOPTED  CHILD 
— PROPSIRTT  OUTSIDE  THE  STATE. 

1.  The  adoptioD  Of  a  child  in  one  state  in  ac- 
cotdance  with  the  laws  thereof  will  entitle  such 
child  to  inherit  property  left  by  the  adopter  in 
aDother  state. 

On  rehearing. 

For  former  ppinion,  see  76  S,-  W.  824. 

KBT,  J.  While  we  have  found  no  case  In 
which  the  question  bas  been  decided  in  tbls 
state,  the  weight  of  authority  seems  to  sup- 
port the  doctrine  that  the  adoption  ot  a 
child  in  one  state,  in  accordance  with  tbe 
laws  thereof,  will  entitle  such  child  to  in- 
herit property  left  by  the  adopter  In  another 
state.  1  Am.  &  Eng.  H^cy.  Law  (2d  Ed.)  p. 
733,  and  cases  there  cited.  Koss  v.  Ross,  129 
Mass.  24S,  87  Am.  Rep.  321,  is  tbe  leading 
case  on  the  subject,  and  holds  that  adoption, 
like  marriage,  fixes  a  status,  and  establishes 
the;  fact  that  the  person  adopted  Is,  in  law, 
as  to  the  subject  of  inheritance,  a  cblld  of 
the  adopter.  While  there  are  authorities  to 
the  contrary,  we  accept  tbat  doctrine. 

In  tbe  case  at  bar  tbe  ajKWllee  pleaded 
title  by  beirsbip  through  adoption  by  M.  Mc- 
Oolptn  In  the  state  of  Kentucky.  Tbe  trial 
court  made  no  direct  finding  on  that  issue. 
It  is  stated  in  the  findings  of  tact  tbat  "Mc- 
0>lpln  repeatedly  declared  tbat  said  Savan- 
nah was  bis  adopted  daughter,"  and  that  Mc- 
Oolpin  promised  to  execute  snd  return  to 
the  Louisville  Baptist  Orphans*  Home  a  con- 
tract at  adoption,  "but  there  is  no  evidence 
tiiat  said  contract  was  ever  executed  and 
returned  to  said  home,  and  there  la  no  record 
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of  its  having  been  returned  to  the  same.*' 
The  statute  authorizing  the  adoption  requir- 
ed the  contract  to  be  signed  by  the  pre8id«it 
of  the  home  and  the  person  adopting  the 
child,  and  recorded  in  the  office  of  tbe  clerk 
of  the  county  court  ot  Jefferson  county,  Ky. 
And  as  the  court  made  no  specific  finding 
that  the  contract  of  adoption  was  or  was  not 
executed  in  tbe  manner  required  by  law,  we 
now  think  that  Issue  abould  be  left  open, 
and  tbe  case  remanded  for  trial  tbereon;  and 
tbe  Judgment  beretofKoe  rendered  by  tbS» 
court  will  be  changed  so  aa  to  accomplish 
that  result 

In  all  other  respects,  tbe  motion  for  re- 
bearing  is  overruled. 


MEmmE  et  al.  T.  EDMUNDSON  et  al.* 
(Oonrt  of  Civil  Appeals  of  Texas.   Nov.  13, 
1903.) 

COVERTURE— PROOF— SPECIAL  PLBADINO. 

1.  Failure  to  plead  covertare  in  order  to  de- 
feat the  defense  of  limitation  of  action  renders 
evidence  of  coverture  inadmissible. 

Appeal  from  District  Court,  Brazoria  Coun- 
ty; Wells  Thompson,  Judge. 

Action  by  Harriet  tSL  Melneke  and  others 
aguiust  W.  L.  Edmundaon  and  others.  From 
a  Judgment  for  defendants,  piaintills  a^^l- 
Afflrmed. 

George  H.  Breaker,  tor  appellants.  L.  R. 
Bryan  and  Searcy  &  Garrett,  for  appellees. 

GARRETT.  C.  J.  This  was  an  action  of 
trespass  to  try  title,  brought  by  Uarriet  U. 
Melneke  and  her  husband,  Tbeodore  Melneke.. 
Mary  H.  Gharwane  and  her  husband,  Mar- 
tin Oharwane,  and  O.  H.  Hermun,  against 
W.  L.  Edmundson,  Ada  H.  Edmuudson  and 
her  husband,  J.  W.  Edmundson,  and  Jobu 
Carlisle,  for  the  recovery  of  an  undivided 
one-half  of  320  acres  of  land  originally  grant- 
ed to  W.  H.  Snyder,  in  Brazoria  count}'. 
The  defendant  John  (Carlisle  was  not  made  a 
party  by  the  original  petition,  which  was 
filed  Mavch  26,  1901.  but  was  first  brought 
into  the  case  by  the  amended  original  peti- 
tion upon  which  it  went  to  trial,  filed  Feb- 
ruary 11,  1903.  'The  defendants  pleaded  not 
guilty,  fmprovt'Dients  in  good  faith,  and  the 
statutes  of  five  and  ten  years'  limitation. 
No  plea  of  coverture  was  filed  in  replication, 
and,  the  case  having  been  subiuitted  to  tbe 
court  without  a  Jury,  there  was  Judgment 
generally  in  favor  of  the  defendants,  and  up- 
on his  plea  In  reconvention  in  favor  of  tbe 
defendant  John  Carlisle  for  the  recovery  of 
the  land.    The  plaintiffs  have  appealed. 

The  plaintiffs  showed  title  to  the  land 
sued  for,  and  were  entitled  to  recover  unless 
defeated  by  tbe  defense  of  five  years'  limi- 
tation.  The  defendants  had  had  and  held 

*R«bearlBS  denied,  and  writ  ot  error  denied  by 
Supreme  Court. 

*[  1.  See  Limitation  of  AcUons,  vol.  38,  Cent  Dig. 
I  TOT. 
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open  and  adTerse  possession  of  the  land  un- 
der deeds  duly  recorded,  paying  taxes  there- 
on, continuously  from  July  23,  1891,  until 
the  suit  was  filed,  and  until  Carlisle  was 
brought  in.  The  plalntitCs  Harriet  Meineke 
and  Mary  Clbarwane  were  married  women 
during  all  of  said  time.  The  defendant  Car- 
lisle purchased  said  land  from  the  defend- 
ant W.  L.  Gdmuodson  April  9,  1901,  before 
the  said  Edmundson  had  been  served  with 
process,  withont  actual  notice  of  the  penden- 
cy of  the  suit  or  of  any  adverse  claim.  The 
land  bad  been  conveyed  to  W.  L.  Edmund- 
son  by  the  said  Ada  Bdmundson  and  her  hus- 
band before  the  suit  was  filed.  The  defend- 
ants were  purchasers  in  good  faith,  and  had 
put  valnable  improvements  on  the  land, 
worth  f6,100.  Coverture  as  a  defense  to  the 
statute  of  UmitatlonB  did  not  cease  to  be 
the  law  until  one  year  from  and  after  the 
passage  of  the  act  of  April  1,  1885  (Laws 
1895,  p.  35,  c.  30),  amending  Rev.  St  1895, 
art  3201,  and  It  is  insisted  by  the  plalntifTs 
that  six  years  did  not  ehipse  between  the 
passage  of  the  act  and  the  institution  of  the 
suit  and  the  service  of  citation  on  W.  L. 
Edmnndson.  On  the  other  hand.  It  is  con- 
tended that  as  Carlisle  bought  before  serv- 
ice of  process  on  W.  L.  Edmnndson,  and  was 
not  a  party  to  the  suit  until  the  filing  of  the 
amended  original  petition  and  his  appearance 
therein,  be  was  not  a  purchaser  lis  pendens, 
and  that  limitation,  which  began  to  run  on 
the  passage  of  the  act;  was  not  suspended  as 
to  him  until  after  the  bar  was  complete. 
In  view  of  the  fact  that  coverture  was  not 
pleaded  by  the  plaintiffs  in  reply  to  the  de- 
fense of  limitation.  It  is  unnecessary  to  con- 
sider other  questions  that  might  arise.  Cov- 
erture not  having  been  pleaded,  evidence 
showing  It  will  not  be  considered.  Harvey 
V.  Cnmmlngs,  68  Tex.  60T,  5  S.  W.  613. 
Tlie  Judgment  will  be  affirmed.  Affirmed. 


BBUMMBR  T.  CTTT  OF  GALVESTON. 

(Gonrt  of  Givll  Appeals  of  Texas.  Nov.  21, 
1008.) 

■TIDSNCB-RBCORDS-GHIR'nFIBD  COPISa— 
ADHISSIBIUTY. 

1.  Under  Rev.  St  1895,  art.  2305.  authorizing 
the  introdnction  of  certified  copies  of  records 
vrbere  the  originals  would  be  admissible,  the 
idmiesioa  of  a  certified  copy  of  parts  of  an  aa- 
■essment  roll  was  propw  where  pertinent  to 
matter  In  controversy. 

Appeal  from  District  Gonrt,  Galveston 
County;  Wm.  H.  Stewart  Judge. 

Stdt  by  the  elty  of  Galveston  against  Oaro- 
llne  Brummer.  From  a  Judgment  for  plaln- 
tifl,  defendant  appeals.  Affirmed. 

L.  E.  Trezevant  for  appellant  P.  A.  Dron- 
Uhet,  for  appellee.  . 

GILL,  J.  This  is  a  suit  brought  by  the 
appellee,  dty  of  Galveston,  for  the  recovery 
of  municipal  and  echoid  taxes  due  upon  prop- 


erty of  appellant  for  the  years  1800  and  1001. 
The  appeal  is  from  a  Judgment  in  favor  of 
the  city  for  the  sum  sued  for  with  foreclo- 
sure of  tax  Hens.  We  find  that  the  evidence 
sustains  the  Judgment.  Inasmuch  as  the 
gnestlons  made  by  appellant  are  purely  of 
law,  a  fuller  statement  of  the  facta  Is  unnec- 
essary. 

The  question  presented  by  the  first  assign- 
ment of  error  was  certified  by  us  to  the  Su- 
preme Court  and  the  answer  (76  S.  W.  428, 
8  Tex.  Ct  R.  313)  declares  the  position  of  ap- 
pellant untenable.  We  refer  to  that  certifi- 
cate for  a  general  statement  <tf  plalntHTs 
pleading. 

Under  the  second  assignment  appellant 
seeks  to  secure  a  reversal  of  the  judgment 
because,  over  her  objection,  a  certified  copy 
of  parts  of  the  assessment  rolls  pertinent  to 
the  matter  In  controversy  was  admitted  in 
evidence.  The  objections  urged  are  (1)  the 
wlglnal,  and  not  a  copy,  should  have  been 
offered;  and  (2)  no  allegations  were  made 
that  the  assessment  rolls  were  authorized  by 
ordinance.  We  think  the  copy  admissible 
against  the  first  objection,  because  It  was  a 
duly  certified  copy  of  a  public  record,  under 
articles  2305  of  the  Revised  Statutes  of  1895, 
authorizing  the  Introduction  of  such  copies  in 
all  cases  where  the  originals  would  be  ad- 
missible. The  pleadings  of  plaintiff  are  not 
open  to  the  critldsm  Involved  In  the  second 
objection. 

The  objection  to  the  petition  presented  by 
the  third  assignment,  to  the  effect  that  it 
does  not  set  out  an  ordinance  authorizing  the 
assessor  to  publish  notice  requiring  rendition 
of  property  for  taxes,  is  equally  without  mer- 
it for  the  reasons  given  for  overruling  the 
second  objection  above. 

The  fourth  assignment  is  of  the  same  gen-- 
eral  nature,  and  is  disposed  of  by  what  has 
already  been  said. 

Finding  no  error  in  the  record,  we  order 
that  the  Judgment  in  all  things  be  affirmed. 
Affirmed. 


COMMERCIAL  NAT.  BANK  OF  BEEVILLE 
V.  FIRST  NAT.  BANK  OF  OUERO.* 

<C«nrt  of  Civil  Appeals  of  Texas.  Oct  28. 

1903.) 

DECEIT— PETITION— SUFFICIENCY  OF  AI-LEOA- 
TIONS  —  RESONSIBILITT  —  ASSUMPTION  OF 
XNOWLBDOE— VENUE— PARTIES. 

1.  A  petition  which  alleged  that  plaintiff  io- 
troBted  defendant  with  a  note,  to  procure  the 
signatures  of  S.  and  R.;  that  defendant  under- 
took to  do  so,  and  returned  the  note  to  plaintiff 
with  the  representation  that  it  had  been  signed 
by  S.  and  B.;  that  R.'b  ai^ature  was  a  forgery; 
that  plaintiff  relied  on  the  reprpsentatloa,  and 
advanced  money  to  S.;  and  thiit  by  reason  of 
the  false  representation,  and  plaintiff's  reliance 
tfaereoQ,  defeiidnnt  became  liabk — was  not  bad, 
as  against  a  general  demurrer,  for  failing;  to  al- 
lege that  defendant  knew  that  the  representa- 
tion was  false. 


*Bahearlas  d«il«d. 

1 1  Sn  Fraud,  vcd.  13^  Cant  Die.  I  «L 
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2.  Wliere,  In  an  action  on  a  note,  Instittited 

Srainst  tbe  makers,  one  of  them  pleaded  that 
b  signature  to  the  note  was  a  forgery,  it  was 
not  impropef  to  join  as  defendant  a  tnird  per- 
son, who  nndertook  to  procure  the  signatures 
of  the  makers  to  the  note,  and  who  represent- 
ed to  plaiDtifE  that  the  makers  had  aigned  it. 

3.  Under  the  express  provisions  of  Rev.  St. 
1896,  art  1194,  subd.  23,  an  action  by  the  payee 
of  a  note  against  a  bank  for  falsely  represent- 
ing that  third  persona  had  signed  a  note,  while 
the  signature  of  one  of  them  was  a  forgery,  be- 
ing an  action  for  deceit,  may  be  instituted  in  the 
county  where  the  payee  received  the  bank's 
letter  containing  the  repreaentationB,  and  where 
tlie  payee,  relying  on  the  representationa,  ad- 
vanced money  on  the  note. 

4.  A  bank  was  requested  by  the  payee  of  a 
note  to  hand  it  to  R.  for  signature  b£  himself 
and  8.  n.  was  an  officer  of  the  bank.  The  bank 
delivered  the  note  to  S.  to  procure  the  signa- 
ture of  R.  S.  returned  the  note  to  tbe  bank 
with  the  signatures,  but  the  signature  of  R.  was 
a  forgery.  The  bank  sent  the  note  to  the  payee, 
together  with  a  Btatement  that  it  had  been 
properly  signed,  and  the  payee  thereupon  ad- 
vanced money  to  8.  Eela,  that  the  false  as- 
sumption of  knowledge  on  the  part  of  the  bank 
that  the  note  had  been  signed  oy  R.  was  suffi- 
cient to  sustain  an  action  for  deceit. 

Appeal  from  District  Court,  De  Witt  Conn* 
ty;  James  G.  Wilson,  Ju^e. 

Action  by  the  First  National  Bank  of  Cne- 
ro,  Tex.,  against  W.  H.  Smitb  and  another 
and  the  Commercial  National  Bank  of  Bee- 
Tllle,  Tex.  From  a  Judgment  In  faTor  of 
plalnticr  against  defendant  bank.  It  appeals. 
Affirmed.' 

John  G.  Beasley.  tor  appellant.  Davidson 
&  Bailey  and  JAxkey  ft  Lewrlgtat,  for  appel- 
lee. 

GARRETT,  C.  J.  Tbls  action  was  brought 
In  the  district  court  of  De  Witt  county  by 
the  appellee-  against  W.  H.  Smitb  and  J.  F. 
Uay  to  recover  upon  a  promissory  note  for 
'the  sum  of  $2,060.66,  dated  November  27, 
1901,  payable  at  Cuero,  Tex.,  and  alleged  to 
have  been  executed  by  tbem  to  the  appellee. 
The  appellee  also  made  the  appellant  a  party 
to  the  suit,  and  sought  to  recover  against 
It;  alleging  that  the  appellant  bad  under- 
taken, as  the  agent  of  appellee,  to  have  the 
note  sued  on  signed  by  Smith  and  Ray,  and 
had  sent  the  same  to  appellee  with  the  rep- 
resentation that  it  hati  been  so  signed,  and 
that  appellee  bad  acted  on  such  representa- 
tion, and  had  advanced  tbe  sum  of  $2,000  on 
tbe  note  to  Smith,  against  whom  no  recovery 
could  be  had,  on  account  of  bis  Insolvency; 
that  Ray  was  solvent,  but  claimed  that  the 
note,  as  to  him,  wag  a  forgery:  and  that.  In 
the  event  the  note  was  a  tocgerj,  apt>ellant 
was  liable  to  appellee  for  the  amount  so  ad- 
vanced by  It  to  Smith  on  account  of  its  de- 
ceitful representations.  Defendant  Smith 
tllod  no  answer.  Defendant  Ray  answered 
under  oath,  denying  the  execution  of  the  note 
by  him.  The  appellant  pleaded  In  abate- 
ment to  the  venue  of  the  suit,  asserting  Its 
privilege  to  be  sued  in  Bee  county,  where  It 
bad  Its  domicile.  It  also  pleaded  tbe  gen- 
eral demurrer,  a  special  demurrer  to  the 
venue,  a  special  demurrer  raising  the  qnea* 


tloD  of  misjoinder,  and  In  bar  tbe  general 
denial.  The  pleas  to  the  venue  and  the  gen- 
eral demurrers  were  overruled  by  the  court, 
and  afterwards  the  cause  was  submitted  for 
trial  to  the  court  without  a  jury,  and  resulted 
in  a  judgment  in  favor  of  the  appellee  for 
the  amount  of  the  note  and  costs  against 
Smith  and  tbe  appellant,  and  In  favor  of  the 
defendant  Ray.  The  questions  presented  to 
this  court  on  appeal  are  (1)  the  stifflclency  of 
the  petition  to  show  a  cause  of  action  for  de- 
celt  against  the  appellant;  (2)  tbe  misjoinder 
of  parties  defendant;  (3)  venue  of  the  suit 
as  to  the  appellant;  (4)  the  sufficiency  of  tbe 
facts  to  show  that  the  appellant  Is  liable. 
Tbe  facts  upon  which  the  suit  Is  founded 
transpired  in  the  making  of  a  loan  of  $2,000 
by  the  First  National  Bank  of  Cuero,  Tex.. 
to  W.  H.  Smith.  Smith,  who  resided  at 
Mineral  City,  in  Bee  county,  wrote  to  tbe 
bank  at  Cuero,  requesting  tbe  loan,  and  of- 
fered as  surety  James  F.  Ray,  who  was  a 
wealthy  stockman  of  Bee  county,  and  resid- 
ed at  Pattus,  in  that  county.  Ray  was  Tlce 
president  and  director  of  the  appellant  bank, 
and  an  uncle  by  marriage  of  Smith.  The 
Cuero  bank  wrote  to  tbe  First  National  Bank 
of  Beeville,  In  Bee  county— Its  correspondent 
—stating  that  Smith  had  applied  for  the 
loan,  and  had  offered  Ray  as  surety,  and  that 
it  was  unacquainted  with  them,  and  asked 
about  theh"  responsibility.  The  First  Nation- 
al Bank  of  Beeville  replied  In  due  conrse  of 
mail,  saying  that  tbe  parties  were  good  for 
the  amount  of  money;  that  Smith  was  a 
merchant  in  good  standing;  that  Ray  was  a 
man  of  property,  and  an  official  of  the  Com- 
mercial National  Bank;  that  Smith  was  a 
former  patron  of  that  hank;  and  that  It  wa» 
acquainted  with  their  signatures.  The  Cu**- 
ro  bank  then  prepared  for  signature  the  note 
sued  on,  In  Cuero,  and  mailed  It  with  a  let- 
ter to  tbe  Commercial  National  Bank,  say- 
ing: "A  few  days  since  we  had  a  letter  from 
Wm.  H.  Smith  of  Mineral  City,  Texas,  mak- 
ing appllcatlou  for  a  loan  of  $2,000.00  and 
offering  as  security  James  F.  Ray,  vice  presi- 
dent of  your  bank.  Will  yon  do  the  kindness 
to  band  the  enclosed  note  to  Mr.  Ray  for  sig- 
nature by  himself  and  Mr.  Smith?  Thank- 
ing you  in  advance,"  etc.  Upon  receipt  of 
tblB  letter  and  the  note,  the  appellant,  by  Its 
president,  John  W.  Floumoy,  mailed  the  note 
In  a  letter  to  Wm.  H.  Smith,  at  Mineral 
City,  requesting  him  to  get  Mr.  Ray's  sig- 
nature and  return  to  the  writer.  A  letter 
was  received,  returning  the  note  as  follows: 
"Pettus,  Texas,  11—30—01.  The  Commercial 
National  Bank  of  Beeville,  Beeville,  Texas- 
Dear  Sirs:  Enclosed  find  note  as  per  re- 
quest. You  will  please  forward  to  tbe  Cuero 
bank  and  tell  them  to  place  to  my  credit. 
Respectfully,  Wm.  H.  Smith."  The  letter 
was  opened  by  Flournoy  in  presence  of  the 
bookkeeper  of  the  appellant  bank,  and  tbe 
signatures  to  the  note  were  examined  and 
pronounced  genuine  both  of  them. 
Flonmoy  at  <mce  wrote  a  letter  from  Bee- 
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Tllle  to  tbe  appellee,  at  Guero,  In  which  he 
Inclosed  tbe  note  and  mailed  It.  The  letter 
was  as  follows:  "Commercial  Nattonal  Bank 
of  BeeWlle.  BeevlUe,  Texas,  1^2-01. 
First  National  Bank  of  Gnero,  Cuero,  Texas 
—Dear  Sirs:  EDcIoeed  jou  will  find  note  of 
Wm.  H.  Smith,  pn^erly  signed  vp.  He 
wants  the  proceeds  of  said  note  placed  to  his 
credit.  Toors  traly,  John  W.  Floomoy, 
President"  The  note  waa  recelTed,  and  the 
mon^  was  advanced  by  the  appellee  to 
Smith.  The  signature  of  Bay  to  the  note 
was  fOmid  to  be  a  forgery,  but  was  pro- 
nounced to  be  a  most  clerer  one;  Both 
Floumoy  and  the  bookkeeper.  Miller,  testi- 
fied that,  "If  the  signature  of  Bay  to  this 
note  is  a  forgery,  then  It  is  a  moat  expert 
and  adroit  one,  and  calculated  to  deceive  the 
most  carefnl,  and  greatly  did  dec^ve  this 
witness."  Smith  belonged  to  a  family  of 
people  who  stood  high  in  Bee  comity,  well 
known  for  probity  and  honesty,  and  who  had 
occupied  positions  of  public  honor  and  trust 
Wm.  H.  Smith  himself  had  been  a  young 
man  of  excellent  habits,  and  at  tbe  time  of 
this  transaction  and  for  a  number  of  years 
prior  thereto  be  waa  engaged  in  a  mercantile 
business  in  Mineral  City,  in  Bee  county,  a 
small  village  about  17  miles  northwest  of 
Beevilleu  His  standing  and  credit  among 
business  men  were  of  the  highest  order.  His 
business  seemed  to  be  successful  and  profit- 
able and  of  large  volume,  and  for  some  years 
he  had  done  business  with  the  appellant; 
his  transactions  amounting  In  the  year  1900 
to  ¥70,000.  He  bad  tbe  confidence  of  the  of- 
ficers of  the  bank,  and  it  carried  him  with- 
out security  sometimes  for  as  much  as  $10,- 
000.  Not  long  before  this  tranaactlon  the 
bank  bad  loaned  him  $500,  with  Bay  as  aore- 
ty:  and  the  note  for  the  money  waa  pre- 
pared and  mailed  to  bim  at  Mineral  City, 
with  request  to  sign  and  get  Bay's  signature, 
and  then  return  to  the  bank,  and  the  money 
was  paid  to  Smith  on  return  of  tbe  note  by 
blm.  Bay  lived  at  the  little  village  of  Fet- 
tos,  about  16  miles  north  of  Beevllle,  and 
did  business  with  the  appellant  bank,  and 
waa  personally  and  Intimately  known  to  the 
officers  of  tbe  bank.  The  correspondence  of 
Smith  and  Bay  with  the  bank  bad  been  vol- 
uminous, and  Floumoy  and  Miller  bad  seen 
them  write,  and  both  testified  that  they  were 
familiar  with  and  knew  their  signatures,  and 
that  they  had  no  reason  or  ground  to  sus- 
pect that  either  of  them  was  forged,  but  be- 
lieved they  were  genuine.  The  Cuero  bank 
was  not  aojuainted  with  Smith  or  Bay,  and 
dtd  not  know  their  signatures.  It  trusted 
tbe  appellant  bank  to  get  the  note  signed, 
and  believed  Its  representation  that  it  had 
been  properly  signed,  and  on  that  account 
alone  let  Sqilth  have  tbe  money.  Appellee 
would  not  have  loaned  tbe  money  on  Smith's 
signature  alone.  No  charge  was  made  by 
the  appellant  for  the  service  It  rendered,  and 
tbe  appellee  did  not  offer  or  expect  to  pay 
tor  It,  but  would  have  dtmft  so  if  required. 
77  S.W.— 16 


The  appellant  is  a  national  bank  duly  Incor- 
porated under  the  national  banking  act  of 
Congress  (Act  June  20,  1874,  c.  843,  18  Stat 
123  [U.  S.  Comp.  St  1901.  p.  3464]),  with  Its 
domicile  at  Beevllle,  in  Bee  county,  Tex.; 
and  tbe  appellee  is  also  a  national  bank  duly 
Incorptvated  vnAee  the  national  banking  act 
with  Its  domicile  at  Cnero,  in  I>e  Witt  codn- 
ty,  Tex. 

1.  The  petition  was  good  on  general  de- 
murrw,  since  the  focta  were  substantially 
set  forth  showing  that  the  appellee  had  In- 
trusted the  appellant  with  tbe  note  to  pro- 
cure tbe  signatures  of  Smith  and  Bay,  and 
that  the  appellant  undertook  to  do  so,  and 
returned  the  note  to  appellee  with  the  rep- 
resentation that  It  had  been  signed  by  them; 
that  the  appellee  relied  upon  the  representa- 
tion as  true,  and  advanced  the  mone^  to 
Smith;  and  that  by  reason  of  such  false  rep- 
resentation, and  the  appellee's  reliance  there- 
on, the  appellant  became  liable.  The  alleg- 
ed defect  In  the  petition,  in  not  containing 
an  all^^tion  that  the  appellant  knew  that 
the  representatlou  was  false,  or  othee  aver- 
ment equivalent  thereto,  should  have  been 
pointed  out  by  special  exception.  The  alle- 
gation. In  the  absence  of  a  special  exception, 
will  be  supplied  by  Intendment 

2.  The  liability  of  the  appellant  d^>ended 
upon  the  fact  that  the  signature  ct  J.  F.  Bay 
to  the  note  was  a  forgery.  It  was  therefore 
not  Improper  to  }oIn  It  In  the  suit  upon  the 
note  In  which  Bay  had  pleaded  tbe  Issue  of 
forgery  upon  an  allegation  of  facts  that 
would  render  tbe  appellant  liable  In  case  tbe 
signature  of  Bay  bad  been  forged.  Ballway 
V.  Browne  (Tex.  GIv.  App.)  66  S.  W.  811; 
Love  V.  Keowne,  SS  Tex.  191. 

8.  There  has  been  a  disposition  by  the  par- 
ties to  treat  the  transaction  as  one  of  breach 
of  contract.  But  It  should  rather  be  regard- 
ed as  an  action  for  deceit  It  was  for  tbe 
false  representation,  carelessly  made,  that 
Bay  had  in  fact  signed  the  note  by  which 
the  appellee  was  induced  to  pay  the  money, 
and  not  for  the  failure  of  the  appellant  to 
perform  an  Implied  agreement  to  procure  tbe 
signature.  As  an  action  tac  deceit  a  part 
of  the  cause  of  action  arose  in  De  Witt  coun- 
ty, and  a  very  material  part  thereof,  be- 
cause the  letter  mailed  to  tbe  Cuero  bank 
procured  at  Cuero  the  payment  of  the  mon- 
ey to  the  credit  of  Smith  as  fully  as  tbotigh 
Smith  bad  gone  In  parson  to  Onero,  furnish- 
ed with  a  letter  of  credit  by  the  appellant. 
A  part  of  tbe  cause  of  action  having  arisen 
in  De  Witt  county,  tbe  appellant  as  a  pri- 
vate corporation,  was  suable  In  that  county. 
Bev.  St  1895,  art  1194,  subd.  23. 

4.  While  the  statement  that  Ray  had  sign- 
ed the  note  was  false,  it  was  not  knowingly 
false,  and  not  made  with  a  fraudulent  intent; 
and,  as  a  general  rule,  in  such  case  the  bank 
would  not  be  liable  in  an  action  of  deceit. 
14  Am.  &  Eng.  Bncy.  Law,  86.  The  trial 
court  held,  however,  that  although  tbe  offi- 
cer itf  the  appellant  bank  had  acted  In  good 
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CAlth,  and  performed  the  aerrlce  reqaested 
without  pay,  It  was,  under  tbe  drctimstancet, 
guilty  of  sroas  fiegllgence  In  latmstlng  the 
proenrtaiff  of  Bay's  signature  wholly  to  Smith, 
and  that  It  would  be  liable  as  for  such  neg- 
ligence. But  It  Is  not  necessary  that  the 
facts  should  hare  amounted  to  gross  negli- 
gence, unless  Impliedly  so,  if  tbe  appellee 
was  caused  to  pay  the  mon^  npon  a  fiilse 
assumption  of  knowle^  by  appellant  that 
the  note  had  been  signed  by  Bay.  The  ap> 
pellant  was  requested  to  hand  the  note  to 
Bay  for  slgnatiure  by  himself  and  Smith.  It 
returned  tbe  note  to  the  appellee  with  the 
statement  that  It  bad  been  properly  signed 
up,  and  the  money  was  paid.  Here  was  a 
false  assumption  of  knowledge  that  will  sus- 
tain an  action  of  deceit.  14  Am.  &  Bng. 
Ency.  Law,  pp.  86,  09.  Knowledge  of  such 
falsity  has  been  held  not  necessary,  id.  pp. 
90,  82.  The  letter  written  by  the  appellant 
to  the  bank  at  Guero,  Inclosing  the  note  to 
It.  with  the  statement  that  It  had  been  prop- 
erly signed  up.  In  Tiew  of  the  request  to  hand 
It  to  Bay  for  signature,  and  of  the  fact  that 
Bay  was  the  vice  president  and  a  directia'  of 
tbe  bank,  had  the  effect  to  procure  Cor  Smith 
the  payment  of  the  money,  which  was  ad- 
vanced upon  the  representation  that  the  note 
hnd  been  signed  by  Bay.  The  representa- 
tion wu  a  false  statement,  which,  under  the 
clroumstances,  cannot  be  relieved  against  by 
ordinary  care  in  procuring  tbe  signatures. 

The  ju^ment  of  the  court  below  will  be 
tifflrmed.  Affirmed. 


BBAN  et  al.  t.  DOVE  et  al.* 

(Conrt  of  CItU  Appeals  of  Tesas.   Oct  SI, 
1903.) 

SUBSTITUTED  SBRVTCIC— JUDGMENT— SBTTING 
ASIDB— NEW  TRIAL  — MOTION  FOR  — STATU- 
TORY LIMITATION  —  PARTIES  —  ADVERSB 
CLAIMANTS. 

1.  Under  Rev.  St.  1895,  art.  1375.  proTiding 
that  where  Jad^ent  has  been  rendered  on  serr- 
ice  by  publication,  when  the  defendant  has  not 
appeared,  new  trial  iiia.v  be  (granted  upon  the 
application  of  the  defendant,  for  good  cause 
shown,  supported  by  affidavit,  within  two  years 
after  the  rendition  of  tbe  judfcment,  the  right 
to  open  up  a  judfrment  after  the  adjournment  of 
the  term  at  which  it  was  rendered  must  be 
availed  of  within  the  time  limited, 

2/UDder  Bev.  9t.  1805,  art.  1375,  an  applica- 
tion to  open  a  judgment  determining  hdrship 
and  diatributiog  an  estate,  and  for  a  new  trial, 
made  within  the  time  limited,  does  not  inure  to 
the  benefit  of  others  intervening  durinf;  the 
pendency  of  the  application,  but  not  within  such 
time,  claiming  adversely  to  all  the  parties  to 
the  original  suit  for  partition,  and  also  to  the 
applicants  for  the  new  tria),  and  under  a  dif- 
ferent line  of  ancestry — no  privity  of  estate  or 
community  of  interest  being  alleged  as  exist- 
ing between  them  and  said  applicants— and 
siiKpend  the  running  of  tbe  limitation  as  to  such 
Interveners. 

Appeal  ^m  Orayson  County  Court;  Bice 
Mazey,  Judge. 

Action  by  Sarah  A.  Dove  and  others 
against  M.  F.  Bean  and  others.    From  a 

*WrIt  of  error  denied  by  Supreme  Court. 


judgment  for  plaintiffs,  defendants  ai^ieal. 
Afflrmed. 

Don  A.  Bliss,  for  appelhints.   W.  H.  Wal- 
ton and  G.  li.  Oalioway,  for  appellees 

TALBOT,  J.  Thomas  a  Bean  died  bi 
Fanidn  county,  Tex..  In  the  month  of  July. 
1887.  leaving  a  large  and  valuable  estate, 
consisting  principally  of  lands  situated  in  va- 
rloas  counties  in  this  state.  It  appears  Umt 
he  had  never  been  married,  and  that  bis 
father  and  mother  and  brothers  and  sisters, 
if  he  bad  any  ^ters,  were  all  dead.  Ad- 
mlulstratlon  was  taken  out  on  bla  estate  In 
the  county  court  of  Fannin  county,  Tex., 
and,  while  pending  in  said  court,  Sarah  A. 
Dove  and  others  filed  an  aivUcation  for  the 
partition  and  distribution  of  said  estate. 
Tbe  usual  citation  in  such  cases  was  iasucd 
and  published,  notifying  Jacob  H.  Brenn^ 
man  and  about  88  other  named  persons,  who 
woe  alleged  to  be  nanresldenta  of  tbe  state 
of  Texas,  that  Sarah  A.  Dove,  a  resident  of 
the  city  of  Washlngtem,  in  the  District  of 
Columbia,  and  Jane  Murray  and  Hary  E. 
Murray,  residents  of  Fslrfaz  county,  state  of 
Virginia,  as  heirs  of  Thomas  C.  Bean.  d(>- 
ceased.  bad  filed  in  the  county  court  of  Fan- 
nin county,  Tex.,  an  application  for  tbe  par- 
tition and  distribution  of  tbe  estate  of  said 
Thomas  0.  Bean.  Tho  said  nonresident* 
were  notified  by  said  citation  that  said  ap- 
plication would  be  heard  at  a  regular  term 
of  the  county  court  of  Fannin  county,  Tex., 
on  the  third  Monday  in  January,  1892  (It  be- 
ing the  ISth  day  of  said  month),  at  the  court- 
house In  the  town  of  Bonbam,  and  that  at 
such  time  they,  as  well  as  all  other  per- 
sons Interested  In  said  decedent^s  estate, 
might  appear  and  show  cause  wfiy  sacb  par- 
tition and  distribution  should  not  be  mflc1t>. 
This  citation  was  issued  on  tiie  8th  day  of 
I  December,  A.  D.  1881,  and  tbe  retum  of  tbe 
I  officer  shows  that  it  was  duly  published  in 
I  tbe  Bonbam  News,  a  new^aper  published  In 
j  Fannin  county,  Tex.,  for  four  consecutlTe 
weeks  prior  to  the  return  day  thereof.  Dur- 
ing the  pendency  6f  thto  an;>llcatlon  a  num- 
ber of  parties  intervened,  and  caused  cita- 
tion to  issue  to  the  unknown  belrs  of  said 
Thomas  C.  Bean,  which  was  aerved  by  tbe 
usnal  publication  tbonof  in  a  newq>aper. 
Afterwards  said  administration,  together 
with  said  application  for  partition  of  said 
estate,  was  trausferred  to  the  district  court 
of  Fannin  county,  Tex.,  on  account  of  tbe 
disqualification  Of  tbe  county  judge,  and 
thereafter  transferred  to  tbe  district  court  of 
Grayson  county,  Tex.  Thomas  P.  Steger  and 
Ed  D.  St^er,  attorneys  at  law,  were  appoint- 
ed by  the  court,  after  the  perfection  of  serv- 
ice by  publication  Issued  at  the  instance  of 
Interveners,  to  represent  the  unknown  belrs 
of  Thomas  G.  Bean  In  tbe  matter  of  said  ap- 
plication for  distribution,  and  they  filed  an 
answer  for  such  heirs  solely  by  virtue  of 
said  appointment  The  said  unknown  belrs 
did  not  appear,  ^ther  In  person,  or  by  any 
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one  authorized  by  them  to  represent  tbem. 
In  the  matter  of  said  application  and  dis- 
tribution, Isene  vas  Joined  between  the  par- 
ties thereto  as  to  heirship  and  ownership  of 
said  Thomas  C.  Bean's  estate;  and  a  trial 
by  Jnry  on  the  25th  day  of  January,  1896,  in 
the  district  court  of  Grayson  county,  Tex., 
resulted  In  a  verdict  and  Judgment  In  favor  ' 
of  Samh  A.  Dove  and  others  against  all 
parties  adversely  Interested,  declaring  them 
(the  said  Satab  A.  Dove  and  others)  to  be 
the  sole  heirs  of  the  said  Bean,  deceased,  and 
entitled  to  said  estate.   Commlsslonera  were 
daly  appointed  by  the  judgment  of  the  court 
to  make  partition,  who  made  their  report; 
and  on  the  13th  day  of  July,  1896,  the  court 
entered  a  final  decree  partitioning  and  dis- 
tributing the  estate  among  eald  parties  In  ac- 
cordance with  said  report.    There  was  no 
nppeal  taken  from  this  Judgment,  but  on  the 
21st  day  of  July,  1887,  Samuel  Ashmore  and 
others,  who  had  not  theretofore  appeared, 
filed  iu  siild  district  court  of  Grayson  coun- 
ty a  petition  for  a  new  trial  of  safd  cause, 
Waimlng  that  they  were  "unknown  heirs" 
of  the  said  Thomas  C.  Bean,  deoenaed.  refer- 
red to  In  the  original  suit  for  partition,  and 
asking  that  all  parties  to  said  Judgment, 
including  the  unknown  heirs  of  said  Bean, 
deceased,  be  made  parties  defendant  to  their 
said  suit  for  a  new  trial.    All  the  parties 
to  said  Judgment  and  decree  of  i>artltlon 
were  duly  cited  in  said  application  cr  suit 
tiled  by  Ashmore  and  others  for  new  trial, 
except  the  unknown  heirs  of  said  Bean. 
They  were  never  cited  therein,  and  no  efTort  I 
^eems  to  tiave  been  made  to  secure  service  I 
on  them.   Ttds  suit  of  Ashmore  and  others  j 
for  a  new  trial  seems  to  have  been  continued  i 
from  time  to  time  until  the  third  Monday  in  | 
September,  1902.   On  this  day  the  cause  was  | 
called  for  trial,  and  for  the  first  time  the  i 
appellants  herein,  Merrill  F.  Bean  and  others, 
appeared  and  filed  a  petition  of  Intervention  j 
In  said  Ashmore  and  others*  bill  of  review  ' 
for  new  trial.   Appellants  in  their  said  peti- 
tion of  Intervention  claimed  to  be  the  heirs 
of  the  said  Thomas  C.  Bean,  deceased,  and  ; 
entitled  to  his  estate.  They  claimed  adverse-  i 
iy  ta  all  the  parties  to  the  original  suit  for 
partition,  and  to  all  the  parties  to  the  nppll- 
cation  for  a  new  trial.   There  was  no  prlv- 
ncy  of  estate  or  community  of  Interest  al- 
leged as  existing  between  them,  or  either  of 
tliem,  and  the  said  Ashmore  and  others,  or  j 
either  of  tbem.    Th^  claimed  through  an  i 
entirely  different  line  of  ancestr7  to  that  of 
any  of  the  other  parties  to  the  said  original  , 
partition  suit,  or  the  said  application  for  new  '. 
trial.  To  Ashmore  and  others'  petition  for  a 
new  trial  appellees  demurred  generally  and 
by  special  exceptions,  and  to  the  Interven- 
tion of  the  appellants  they  filed  a  general  de- 
murrer and  general  denial.  All  demurrers,  ex- 
ceptions, and  motions  of  appellees  were  by 
the  court  overmled.   A  trial  on  the  Interven- 
tlon  of  Ashmore  and  others  and  of  appellants 
-was  bad  before  a  Jury  on  the  80th  day  of 


September,  1902,  resulting  In  a  verdict  In 
favor  of  appellees,  and  M.  V.  Bean  and  oth- 
ers alone  appeal. 

The  record  In  this  cause,  and  cross-assign- 
ments of  error  filed  by  appellees,  raise  and 
present  a  question  for  our  decision,  which, 
from  our  view  of  the  law,  disposes  of  the 
appeal  and  case  without  reference  to  the 
merits  of  appellants'  claim,  and  errors  as- 
signed by  them. 

By  appellees'  ninth  cross-assignment  of 
error,  they  present  the  proposition  that  the 
court  below  was  without  authority  of  law 
to  entertain  and  determine  appellants'  ap- 
plication for  a  new  trial  or  bill  of  review, 
because  the  same  was  filed  more  than  two 
years  after  the  rendition  of  the  Judgment  of 
partition  and  distribution  in  the  original  suit 
of  Sarah  A.  Dove  et  al.  v.  H.  P.  Howard  et 
al.,  and  no  suflicient  cause  for  not  fillug 
sooner  shown.  Said  asalgoment  is,  in  sub- 
stance, as  follows:  "The  court  erred  Inover- 
ruUug  defendants'  general  demurrer  to  the 
pleadings  filed  by  Merrill  F.  Bean  and  oth- 
ers, because  said  petition  of  Intervention 
showed  upon  Its  face  that  it  had  been  filed 
as  much  as  six  years  after  the  judgment  was 
rendered  In  the  case  of  Sarah  A.  Dove  et  al 
V.  H.  P.  Howard  et  aL,  and  the  statute  re- 
quires that  such  motion  or  application  shall 
be  filed  within  two  years  after  the  rendition 
of  said  Judgment,  and.  If  not  so  filed,  the 
court  has  no  Jurisdiction  to  hear  the  same, 
and  hence  In  this  case  ap[)ellants'  petition  of 
Intervention  and  for  a  new  trial  of  said  orig- 
inal cause  should  have  been  dismissed."  The 
application  of  Ashmore  and  others  and  of 
the  appellants  to  set  aside  the  judgment  and 
decree  entered  In  the  case  of  Sarah  A.  Dove 
et  al.  V.  H.  P.  Howard  et  al.,  and  to  have  a 
new  trial  of  said  cause,  was  based  upon  ar- 
ticle 1370,  Rev.  St.  1895,  which  reads  as  fol- 
lows: "In  cases  in  which  Judgment  has 
been  rendered  on  service  of  process  by  pub- 
lication when  the  defendant  has  not  appear- 
ed In  person  or  by  an  attorney  of  his  own 
selection,  a  new  trial  may  be  gi-anted  by  the 
court  upon  the  application  of  the  defendant 
for  good  cause  shown,  supported  by  affidavit, 
filed  within  two  years  after  the  rendition  of 
said  Judgment."  The  plea  that  appellants 
had  not  filed  their  application  for  a  new  trial 
of  said  cause  within  two  years  after  the  ren- 
dition of  the  Judgment  and  final  decree  there- 
in was  not  Interposed  by  appellees  In  the  trial 
court,  either  by  special  exception  or  by  way 
of  defense,  and  appellants  contend  that  socb 
plea  cannot  now  be  presented  and  urged, 
because  they  say  the  statute  relied  on  by 
appellees  is  one  of  limitation;  that  the  rule 
of  pleading  and  practice  In  reference  to  such 
statute  must  be  observed,  and,  unless  plead- 
ed In  the  court  below,  either  by  exception  or 
as  a  defense,  in  bar  of  appellants'  right  to  re- 
cover, they  cannot  avail  themselves  of  the 
provisions  of  said  statute  in  this  court.  Ap- 
pellants further  contend  that  such  a  plea 
would  have  availed  appellees  nothing  it  it 
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bad  been  pleaded  In  tbe  conrt  below,  be- 
caoM  they  say  tbat  tbe  application  for  a  new 
trial  of  Samuel  Aabmore  and  others  was  filed 
wltbln  the  time  prescribed  by  tbe  statute, 
and  Inured  to  the  benefit  of  aiq[>eUantB,  U 
they  are  tbe  real  heirs  of  Thomas  a  Bean. 
We  do  not  concur  in  this  contention.  If  the 
intervention  of  appellants,  setting  up  tbat 
they  were  tbe  heirs  of  Thomas  C.  Bean,  and 
asking  that  tbe  judgment  and  decree  eutered 
In  the  original  suit  be  set  aside,  and  a  new 
trial  awarded  them,  was  not  filed  within 
two  years  after  said  decree  was  rendered 
(and  that  It  was  not  Is  not  a  coutroTerted 
issue  in  the  case),  and  if  the  application  of 
Ashmore  and  others  did  not  inure  to  the 
benefit  of  the  appellants,  and  stop  the  run- 
ning of  limitations  as  to  them,  then  we  re- 
gard the  failure  of  the  trial  court  to  sustain 
appellees'  demurrer,  or,  at  the  suggestion  of 
appellees,  or  upon  its  own  motion,  to  dismiss 
appellants'  intervention,  fundamental  error, 
which  can  be  taken  advantage  of  and  urged 
In  this  coart.  The  right  to  open  up  the  judg- 
ment after  tbe  adjournment  of  the  term  at 
which  it  was  rendered  by  application  of  tills 
character  la  statutory,  and  not  a  right  given 
at  common  law,  and,  if  the  right  was  not 
availed  of  within  the  period  fixed  by  the 
statute,  the  remedy  and  right  were  lost. 
The  question  then  Is,  did  the  filing  of  the  In- 
tervention of  Ashmore  and  others  within  the 
time  prescribed  by  law,  asking  that  said 
judgment  and  decree  be  set  aside  and  a  new 
trial  granted,  innre  to  tbe  benefit  of  appel- 
lants, and  suspend  the  running  of  limitation 
as  to  them?  We  think  not  There  is  no 
privity  of  estate  or  community  of  interest 
between  appellants  and  appellees  with  re- 
spect to  the  property  sought  to  be  recovered. 
There  was  no  such  estate  or  Interest  with 
i-espect  to  said  property  existing  between  ap- 
pellants and  Samuel  G.  Ashmore  and  those 
who  Joined  with  blm  in  filing  his  interven- 
tion asking  for  a  new  trial  of  said  original 
suit  Ashmore  and  others.  In  their  Inter- 
vention, claimed  adversely  to  appellants  and 
all  others,  asserting  that  they  were  the  heirs 
of  Thomas  CX  Bean.  They  did  not  allege 
that  there  were  any  heirs,  known  or  un- 
known, who  were  Interested  in,  and  owned 
Jointly  with  them,  said  estate,  or  any  part 
of  It,  and  hence  necessary  parties  to  their 
suit  for  a  new  trial.  They  allege  the  names 
of  certain  parties  claimed  to  be  adversely 
interested  to  them,  and  pray  that  they  and 
the  unknown  heirs  of  Thomas  C.  Bean  be 
served  with  citation;  hot  their  prayer  that 
the  unknown  heirs  of  Thomas  0.  Bean  be 
served  with  process  to  appear  and  answer 
in  said  suit  was  manifestly  insincere,'  and 
made  with  no  intention  to  have  such  process 
issued.  They  took  no  steps,  so  far  as  tbe 
record  shows,  aside  from  the  prayer,  to  have 
it  Issued,  notwithstanding  their  appllcatlDn 
was  pending  more  than  six  yura  before  a 
trial  was  bad. 
Tbe  precise  question  before  na  has  not,  to 


our  knowledge,  been  decided  by  any  of  the 
courts  of  this  state.  Strongly  analogous 
cases,  however,  in  our  opinion,  may  be  found. 
It  is  settled  law  in  our  courts  and  In  the 
courts  of  many  other  states,  though  tbe  con- 
trary Is  held  in  some  ot  the  states,  that  a 
tenant  in  common  may  sue  for  and  recover 
lands,  as  against  a  stranger  or  trespasser,  ou 
behalf  of  himself  and  his  co-tenant;  and  yet 
it  seems  that  such  suit  would  not  stop  the 
running  of  the  statute  of  limitations  as 
against  the  interest  of  the  co-tenant  not  su- 
ing. Baldwin  v.  Johnson,  95  Tex.  85,  65  8. 
W.  171;  Ney  v.  Mumme,  66  Tex.  288,  17  S. 
W.  407;  Davidson  v.  Walllngford,  8S  Tex. 
619,  32  S.  W.  1030.  Tbe  case  Of  Stovall  v. 
Carmichael,  62  Tex.  888,  was  an  action  of 
trespass  to  try  title;  and  Judge  (3ouId,  deliv- 
ering the  opinion  of  the  court,  said:  "Our 
opinion  is  that  the  institution  by  James  T. 
Stovall  of  an  ordinary  suit  of  trespass  to  try 
title,  there  being  nothing  to  indicate  that  the 
suit  was  brought  on  behalf  of  any  other  part 
owner,  did  not  operate  to  stop  the  running 
of  limitation  against  others  than  himself. 
Such  was  the  rule  recognized  and  enforced 
by  this  court  in  Burleson  v.  Burleson,  28  Tex. 
383."  Proceeding,  be  says:  "A  somewhat 
analogous  case  is  when  one  of  two  tenants 
in  common  Is  under  disability  wbich  preventa 
the  running  ot  limitation  against  blm.  Tbe 
rule  seems  to  be  that,  if  the  other  tenant  in 
common  might  have  sued  alone  <as  doubUess 
he  might  in  this  state),  he  is  not  protected 
from  the  effects  of  limitation,  and  tbat  In 
such  case  the  party  under  disability  and  not 
barred  can  recover  only  his  moiety.  [Citing 
Frum  on  Co-Ten.  S  377;  Ang.  qp  I^.  |  484.1 
As  between  him  and  other  Joint  owners,  bis 
beneficiary  acts  will  inure,  not  to  his  ex- 
clusive benefit,  but  to  the  benefit  of  all.  But 
it  is  also  true  that  by  the  institution  of  an 
unsuccessful  suit  be  binds  no  one  but  him- 
self. Other  Joint  owners  are  not  estopped 
by  a  Judgment  against  him."  See,  also, 
Johnson  v.  Schumacher;  72  Tex.  334, 12  B.  W. 
207.  In  Burleson  v.  Burleson,  28  Tex.  385, 
It  appears  that  two  of  the  plainturs  bad  con- 
veyed their  Interest  In  the  land  in  contro- 
versy before  the  institution  of  the  suit  Their 
vendees  were  not  Joined  as  original  plaintiffs, 
but  they  subsequently  Intervened  and  as- 
serted their  rights.  "Held  that,  as  to  tbeh- 
Interest  If  the  statute  of  limitation  began  to 
run  before  suit  it  did  not  cesse  to  run  against 
them  nntll  they  Intervened.  Before  that  time 
th^  interests  were  not  in  litigation." 
Again,  it  has  been  held  "that  a  defendant 
claiming  land  In  controversy  against  his  co- 
defendant  will  not  be  considered  as  having 
filed  his  action,  so  as  to  stop  limitation,  until 
his  claim  is  set  op  by  answer  or  cross-btU 
limitation,  as  to  bis  Interest,  Is  not  stopped 
by  tbe  original  suit  against  his  codefend- 
ants."  Grigsby  v.  May,  84  Tex.  241,  19  S. 
W.  343.  Paschal  v.  Owen,  77  Tex.  583,  14  S. 
W.  203,  is  a  case  where  the  surviving  wife 
and  mother  sued  for  tbe  unlawful  and  ma- 
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lIciooB  klllng  of  her  husband;  and  by  amend- 
ed petition,  filed  more  than  one  year  after 
her  hnaband's  death*  the  anrrlTlng  children 
of  the  deceased  Joined  In  said  anlt.  Th* 
court  charged  that  the  children  could  not  re> 
cover,  and  on  appeal  it  was  held  that  the 
charge  was  correct,  tbeir  rights  being  barred. 

There  Is  no  pretense  In  the  present  salt  that 
Ashmore  and  others  and  appellants  have 
any  Joint  Interest  whatever  in  the  property 
to  which  they  seek  to  establish  title  and 
ownership.  Qn  the  contrary,  their  respective 
claims.  If  any  tbey  have,  are  entirely  sepa- 
rate, distinct,  and  adverse. 

The  decree  of  iwrtltlon  and  distribution  of 
the  estate  of  Thomas  O.  Bean,  deceased,  not 
having  been  set  aside  or  appealed  from,  be- 
came final  at  the  expiration  of  the  term  of 
the  court  at  which  It  was  rendered;  and  Ja- 
risdlction  over  the  parties  and  subject-tnatter 
of  the  litigation  could  Mily  be  conferred  upon 
said  CO  art  and  called  into  exercise  thereafter 
by  filing  therein,  within  the  time  prescribed 
by  article  1375  of  the  Bevised  Statutes  of 
1895,  a  bill  of  review  or  application  for  new 
trial.  The  time  prescribed  within  which 
BQcb  bill  or  application  may  be  filed  Is  two 
years.  Appellants'  bill  or  application  for 
new  trial  in  this  case  was  not  filed  until 
more  than  six  years  had  elapsed.  We  be- 
lieve that  appellants,  by  the  lapse  of  time, 
lost*  any  right  they  may  have  lud  to  ask  that 
the  Judgment  rendered  In  the  case  of  Sarah 
A.  Dove  et  al.  t.  H.  P.  Howard  et  al.  be  set 
aside,  and  an  opportunity  afforded  them  to 
contest  their  right  to  tbe  property  distributed 
among  said  parties;  and,  having  reached  this 
conclusion,  and  the  Judgment  of  the  district 
court  being  that  appellants  take  nothing  by 
their  suit,  we  believe  the  proper  disposition 
to  make  of  this  appeal  Is  to  affirm  the  Judg- 
Di0nt  oS  tbEt  court,  and  It  Is  so  ordered. 

On  Motion  for  Rehearing. 

(Dec.  12,  1003.) 

Appellants  have  filed  a  motion  for  rehear- 
ing in  this  cause,  in  which,  among  other 
things,  they  complain  of  the  action  of  this 
court  in  calling  their  appearance  and  plead- 
ing in  the  case  an  Intervention.  When  Ash- 
more  and  others  filed  their  petition  for  re- 
view or  new  trial,  tbey  prayed  tiiat  the  un- 
known heirs  of  T.  G.  Bean  be  made  parties. 
No  citation,  however,  was  issued;  and  on  the 
16th  day  of  September,  1902,  appellants  vol- 
untarily appeared  and  filed  what  Is  indorsed 
and  called  an  "original  answer."  In  this 
pleading  tbey  say  "they  are  unknown  heirs 
of  T.  G.  Bean,  heretofore  made  parties  to  this 
suit  and  against  whom  Samuel  Ashmore  et 
aL,  plaintUfs  In  the  suit  for  new  trial  In  this 
cause,  seek  a  recovery,  and  enter  their  ap< 
pea  ranee  in  this  cause  In  answer  to  the  peti- 
tion for  a  new  trial  filed  by  said  Samuel  Ash- 
more  et  al.,  and  for  such  answer  show  the 
court  that  tbey,  togeth«>  with  Darius  May, 
wbo  resldea  In  tbe  Province  of  Quebec,  tn 


the  Dominion  of  Canada,  Harriett  Glover, 
whose  husband  Is  Qlover,  and  who  re- 
sides in  Orleans  county,  in  the  state  of  Ver- 
mont, and  Esther  Morgan,  who  resides  in 
tbe  city  of  Waltham,  In  the  state  of  Massa- 
chnsetts,  were  the  unknown  heirs  of  T.  C. 
Bean,  heretofore  made  parties  to  this  suit, 
as  set  forth  in  the  said  petition  of  said  Sam- 
uel Ashmore  and  others;  that  these  defend- 
ants, together  with  the  said  peraons  named 
in  the  Immediately  preceding  paragraph  of 
this  answer,  were  at  the  time  of  the  rendi- 
tion of  the  judgment  described  In  the  said 
petition  of  Samuel  Ashmore  et  al.,  and  are 
now,  tbe  sole  heirs  of  said  T.  C.  Bean." 
They  further  alleged  that  the  "parties  in 
whose  favor  said  Judgments  were  rendered 
were  not  heirs  of  the  said  T.  0.  Bean,  and 
are  not  and  were  not  entitled  to  tbe  proEwrty 
belongii^  to  the  said  T.  O.  Bean,  left  at  bis 
death;  that,  at  the  time  of  the  rendlti<Hi  of 
said  Judgments,  these  defendants,  and  the 
persons  hereinbefore  named  as  coheirs  with 
them  of  the  said  T.  O.  Bean,  were  the  sole 
I  heirs  of  the  said  T.  C.  Bean,  and  now  are 
;  his  sole  heirs,  and  were  then  and  are  now 
entitled  to  all  the  property  belonging  to  the 
estate  of  the  said  T.  G.  Bean.  Tbey  deny 
that  plaintiffs  in  the  suit  for  a  new  trial 
herein,  to  wit,  Samuel  Ashmore  et  al.,  are 
heirs  of  the  said  T.  C,  Bean,  and  deny  that 
said  Samuel  Ashmore  et  al..  or  any  of  them, 
are  entitled  to  any  of  said  property."  Said 
pleading,  among  other  things,  further  alleged 
the  Interest  claimed  by  each  of  appellants 
and  said  coheirs,  and  prayed  that  said  al- 
leged coheirs,  Darius  May,  Harriett  Glover, 
and  Esther  Morgan,  be  made  parties,  and  be 
dted  to  answer  herein,  and,  upon  final  hear- 
ing, that  Judgment  be  rendered  setting  aside 
the  said  Judgments  heretofore  rendered,  and 
adjudging  appellants  and  said  alleged  co- 
heirs to  be  the  sole  heirs  of  said  T.  0.  Bean, 
and  that  all  the  property  belonging  to  the  es- 
tate of  the  said  T.  O.  Bean  be  distributed 
among  them  in  accordance  with  their  sev- 
eral Interests,  for  partition,  for  costs,  and 
for  general  relief.  Tested  by  these  aver- 
ments, we  believe  appellants,  although  nomi- 
nating themselves  defendants,  are  practical- 
ly and  in  effect  interveners,  and  that  their 
appearance  and  pleading  herein  has  been 
properly  characterized  by  us  an  Interven- 
tion. 

We  adhere  to  the  views  expressed  In  our 
original  oplnlcm,  and  tbe  motton  for  rehear 
Ing  la  OTermled. 


BBID6E  T.  CARTER. 

(Ooort  of  Civil  Appeals  of  Texas.   Mot.  2S, 

1906.) 

DISTRICT  COTTRTS-^niRISDICTION— UBNa  ON 
LAND— LOSS  OF  JUBISDICTION— WITMB88BS— 
COHFBTBNCT— TRANSACnONS  WITH  DSCIN 
DBNTB. 

1.  Where  a  suit  was  brought  In  the  district 
court,  in  good  faith,  to  recover  on  notes  and 
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enforce  a  Uen  on  land,  the  fact  that  it  appeared 
on  the  trial  that  there  was  no  Uen  did  not  de- 
prive the  conrt  of  the  Juriwliction  which  had 
attached,  under  Const,  art.  5,  I  8,  and  it  could 
proceed  to  enter  judgment  ou  the  notes. 

2.  Defendant  to  a  suit  between  himself  and 
the  Kuardiao  of  the  minor  heirs  of  a  decedent, 
who  was  not  called  by  plaintiff  to  testify  as 
to  any  transaction  with  decedent,  is  not  a  com- 
petent witness  against  such  minor  htir  as  to 
any  such  transactions. 

Appeal   from   Dletrict   Court,  Colorado 
CoDDty;  U.  KennoD,  Judge. 

Action  by  Mollle  Cart^,  guardian  of  the 
estate  of  Earl  Garter,  a  minor,  against  W. 
B.  Bridge.  From  a  Judgment  for  plaintiff,  | 
defeodaut  appeals.   Affirmed.  I 

i 

Adkina  A  Oreen,  for  appellant  Foard. 
Thompson  &  Townsend.  Cor  appellee. 

GARRETT,  C.  J.    M'dlle  Clnrtor.  -is  guard-  ; 
Ian  of  the  estate  of  Earl  Carter,  a  minor,  ] 
brought  this  suit  against  W.  E.  Bridge  to  re-  | 
cover  upon  two  promissory  notes  for  the  sum  ] 
of  f250,  each,  bearing  Interest  at  the  rate  | 
of  8  per  cent,  per  annum,  and  proTidIng  for  > 
10  per  cent,  attorney's  fees.   The  plaintiff  | 
alleged  that  the  notes  were  secured  by  a  I 
vendor's  lien  upon  certain  land  which  was  j 
fully  described  in  the  petition.  Payments 
amouDting  to  $224.32  were  pleaded  by  the 
defendant.   The  cause  was  tried  by  the 
court  without  a  Jury,  and  resulted  in  a  Judg- 
ment in  favor  of  the  plaintiff  against  tbe  de- 
fendant for  the  sum  of  $420.45.   The  evi- 
dence did  not  show  a  vendor's  lien,  and  none 
was  allowed  or  foreclosed.   All  of  the  de- 
fendant's credits  except  two— one  for  ?20  j 
and  the  other  for  $10— were  allowed  by  the 
(.'ourt   In  her  petition  plaintiff  allowed  no 
credits.   The  facta  support  the  Judgment. 

It  is  contended  here  that  the  court  below, 
upon  the  facts  that  were  developed  in  the 
evidence,  should  have  rendered  Judgment  dis- 
missing the  cause  for  the  want  of  Jurisdic- 
tion. Upon  the  authority  of  Ablowich  v. 
The  Bank,  95  Tex.  429,  67  S.  W.  79,  881.  the 
trial  court  was  correct  In  retaining  Jurisdic- 
tion and  rendering  Judgment  for  the  amount 
due  on  the  notes  after  the  evidence  failed  to 
show  a  Ii<vi.  There  was  no  plea  by  the  de- 
fendant that  the  averments  either  as  to  the 
lien  or  the  amount  due  on  the  notes  were 
frandulently  made  for  the  purpose  of  con- 
ferring Jurisdiction. 

By  the  third  assignment  of  error  the  de- 
fendant complains  of  the  rejection  of  his  tes- 
timony to  show  the  payment  of  the  sums 
of  $20  and  $10.  He  was  not  a  competent 
witness  against  the  minor  plaintiff  as  to 
transactions  with  the  deceased,  Susie  Carter, 
who  was  the  mother  of  the  plaintiff,  Earl 
Carter,  and  whose  heir  the  minor  was,  and 
was  not  called  by  the  plaintiff  to  testify  to 
any  transaction  with  the  deceased,  and  there 
was  therefore  no  error  in  excluding  his  tes- 
timony to  show  the  payments. 

There  was  no  eiror  in  the  Judgment,  and 
It  win  be  afBnned.  Afflrmed. 


EA'ERRBERG  v.  SUPREME  TENT 
KNIGHTS  OF  MACCABEES  OP 
THE  WORLD.* 
(Court  of  Civil  Appeals  of  Texas.    Nov.  00, 
1903.) 

MUTUAL  BENEFIT  INSURANCE— AMENDMENT 
OP  BY-LAWS— DEFENSE  OF  SUICIDE— AMPU- 
FICATION  —  NOTICE  —  EFFECT  OF  8TIPUI-A- 
TION. 

1.  Where,  In  an  action  on  a  mutual  benefit 
insurance  certificate,  in  which  a  subsequent 
amendment  of  the  by-laws  is  interposed  as  a 
ground  of  defense,  it  is  stipulated  that  the  only 
question  to  be  submitted  to  the  court  is  wheth- 
er or  not  the  supreme  governing  body  had  the 
right  to  enact  and  apply  the  amendment  to  the 
existing  contract,  the  issue  as  to  whether  prop- 
er notice  of  tlie  amendment  was  given  ia  elim- 
inated. 

2.  Where  t^e  by-laws  of  a  mntnai  benefit  in- 
surance association  provide  that  publication  in 
the  official  organ  of  any  jiotice  required  to  be 
given  the  members  shall  be  sutHc-ieiit  notioe, 
and  make  it  the  duty  of  a  certain  offlcial  "to 
compile  and  arrange  for  publication  all  amend- 
ments to  the  by-laws,"  it  is  not  necessary  that 
an  amendment,  after  adoption,  should  he  pub- 
lished in  the  official  organ. 

3.  Where  a  member  of  a  mntnal  benefit  insur- 
ance association  agrees  in  his  application  and 
certificate  that  the  laws  then  in  force  or  thnt 
may  thereafter  be  adopted  shall  form  the  basis 
of  his  contract,  and  that  his  benefit  shall  not 
be  payable  unless  be  shall  have  complied  with 
the  laws  then  in  force  or  that  may  thereafter 
be  adopted,  he  is  bound  by  a  subsequent 
anicndmrnt  of  the  by-laws  amplifying  the  de- 
fense of  suicide. 

Garrett,  G.  J.,  dissenting  in  part- 
Appeal  from  District  Court,  Wastaingtou 
County;  Ed.  R.  Sinks,  Judge. 

Action  by  0.  R.  Eversberg.  as  gnardiaa  of 
the  minor  child  of  E.  H.  Eversberg.  deceas- 
ed, against  the  Supreme  Tent  Knights  of  the 
Maccabees  of  the  World.  From  a  judgment 
granting  insufficient  relief,  plaintiff  appeals. 
Afllrmed. 

W.  C.  Henderson,  for  appellant  W.  S. 
Robson,  John  T.  Duncan,  and  Duncan,  Wal- 
ters &  Lane,  for  appellee. 

PLEASANTS,  J.  The  appellant,  as  gnanl- 
lan  of  the  minor  children  of  B.  H.  Eversberg. 
deceased,  brought  this  suit  to  recover  upon  a 
benefit  certificate  for  $3,000  Issued  b7 
pellee  to  the  said  E.  H.  Eversberg  on  De- 
cember 18. 1893.  The  answer  of  the  defend- 
ant In  the  court  below  adlmitted  all  of  the 
material  aUegattons  of  the  petition,  but  plead- 
ed as  a  defense  that  said  E.  H.  Eversberg 
committed  suicide,  and  that  under  the  law 
of  appellee  association,  passed  prior  to  the 
death  of  said  Eversberg,  appellee  was  only 
liable  on  said  certificate  to  the  extent  of 
double  the  amount  of  the  assessments  which 
had  been  paid  ther«)n  This  amount  wan 
tendered  Into  court  by  the  defendant,  and 
upon  a  trial  of  the  cause  by  the  court  be- 
low Judgment  was  rendored  for  plaintiff  for 
the  amount  tendered  by  defendant  and  in 
favor  of  defendant  for  all  costs  of  suit. 

'Rehearing  denied,  and  writ  of  error  denied  to 
Supreme  Court.  ' 
1  3.  See  iBBurance.  voL  28,  Die  I JW. 

Digitized  byLjOOglC 


Tex.)         BVEBSBEBG     S0PBB!HB  TENT  KNIGHTS  OF  MAGCAB£E&  £47 


From  this  Judgment  plaintiff  below  prose- 
cutes this  appeal. 

The  cause  was  tried  In  the  court  below  up- 
on an  agreed  statement  of  facta,  supplement- 
ed by  addltioDai  evidence  introduced  by  both 
parties.  All  of  the  evidence  in  the  case  ta 
undisputed.  Under  the  evidence  and  agreed 
facts  In  the  case  appellant,  as  guardiau,  is 
entitled  to  recover  the  full  amount  named  in 
the  certificate  sued  on,  unless  the  suicide  law 
pleaded  by  appellee  Is  applicable  to  said  cer- 
tificate. In  which  event  the  amount  recover- 
ed in  the  court  below  Is  the  measure  of  ap- 
pellee's liability.  The  material  facts  hearing 
upon  this  Issue  are  as  follows:  The  appellee 
is  a  fraternal  beneficiary  association  Incor- 
porated under  the  laws  of  the  state  of  Mlcbi- 
gan,  and  having  a  permit  to  do  business  in 
the  state  of  Texas.  The  legislative  and  gov- 
erning body  of  the  association  is  designated 
in  the  charter  and  by-laws  as  the  "Supreme 
Tent."  The  subordinate  organizations  as 
designated  In  said  by-laws  are,  "Great 
Camps,"  "District  Camps,"  and  "Subordinate 
Tents."  All  of  these  subordinate  organiza- 
tions are  chartered  by  the  supreme  tent.  On 
the  2Sth  day  of  November,  1893.  B.  H.  Evera- 
berg.  who  had  theretofore  applied  for  and 
been  admitted  to  membership  In  Subordinate 
Tent  No.  4  of  appellee  association,  secured  a 
death  benefit  certificate  for  ¥3,000,  Issued  by 
appellee.  This  certificate  provides  that  at 
tile  death  of  said  Eversberg  the  sum  of  $3,000 
should  be  paid  by  appellee  to  the  beneficla- 
rlea  named  therein,  provided  said  Eversberg 
"shall  have  in  every  particular  complied  with 
the  laws  now  in  force  or  that  may  hereafter 
be  adopted."  At  the  time  Eversberg  made 
his  application  and  became  a  member  of  the 
order  the  by-laws  contained  this  provision: 
"No  benefit  shall  be  paid  on  account  of  death 
the  result  of  suicide  within  one  year  after 
admission,  whether  the  member  taking  his 
own  life  be  sane  or  insane  at  the  time."  The 
application  for  merabersliip  in  defendant  or- 
der, signed  by  Emil  H.  Eversberg,  coutained. 
among  other  things,  the  following:  "I  here- 
by declare  •  *  •  and  I  hereby  agree  that 
•  •  •  the  laws  of  the  Supreme  Tent  of 
the  Maccabees  of  the  World  now  In  force,  or 
that  may  hereafter  be  adopted,  shall  form 
the  basis  of  this  contract  for  beneficial  mem- 
bership. •  •  ♦  I  also  agree  that  should 
I  commit  suicide  within  one  year  from  the 
date  of  my  admission  into  the  order  whether 
sane  or  insane  at  the  time,  that  this  contract 
shall  be  null  and  void  and  of  no  binding 
force  upon  the  Supreme  Tent  •  •  •  This 
application  and  the  laws  of  the  Supreme  Tent 
now  In  force  or  that  may  hereafter  be  adopt- 
ed, are  made  a  part  of  the  contract  between 
myself  and  the  Supreme  Tent,  and  I,  for  my- 
self and  my  beneficiary  or  beneficiaries,  agree 
to  conform  to  and  be  governed  thereby."  At 
a  regular  meeting  of  the  officers,  delegates, 
and  representatives  composing  the  Supreme 
Tent  of  the  Knights  of  the  Maccabees  of  the 
World  held  In  tiie  month  of  July,  1901,  the 


suicide  law  of  the  order  was  amended  so  as 
to  read  as  follows:  "No  benefit  shall  be  paid 
on  account  of  the  death  of  a  member  taking 
his  own  life,  whether  sane  or  Insane  at  the 
time:  provided  that  In  case  of  suicide  twice 
the  amount  of  all  assessments  or  monthly 
rates  paid  to  the  Supreme  Tent  by  such 
member  shall  be  paid  back  to  the  beneficiary 
named  In  the  certificate,  or  to  the  person 
found  to  be  entitled  to  receive  the  same, 
which  amount  shall  not  exceed  the  face  of 
the  certificate,  and  such  amount  shall  be  the 
full  amount  that  can  be  claimed  in  any  such 
case."  Under  the  by-laws  of  the  order  tha 
supreme  tent  was  given  authority  to  ameud 
or  change  said  by-laws,  and  the  amendment 
to  the  by-law  on  the  subject  of  suicide  above 
set  out  was  regularly  passed  and  adopted  by 
the  supreme  tent  in  the  manner  provided  by 
said  by-laws.  Under  the  charter  of  the  as- 
sociation the  supreme  tent  is  composed  of 
the  supreme  officers  of  the  order  and  of  dele- 
gates or  representatives  elected  by  the  sev- 
eral subordinate  organizations.  At  the  meet- 
ing of  the  supreme  tent  at  which  the  suicide 
law  was  amended  the  subordinate  tent  to 
which  E.  H.  Eversberg  belonged  was  repre- 
sented by  a  duly  elected  and  accredited  dele- 
gate. B.  H.  Eversberg  committed  suicide 
while  suffering  from  an  attack  of  insanity 
on  the  2lBt  day  of  May,  1902.  It  was  not 
shown  that  Eversberg  ever  had  actual  no- 
tice of  the  action  of  the  supreme  tent  In 
amending  the  suicide  law.  The  by-laws  of 
the  association  made  It  the  duty  of  the  board 
of  trustees,  which  board  was  composed  of 
the  supreme  commander,  supreme  record 
keeper,  and  supreme  finance  keeper,  and  two 
members  ot  the  association  elected  by  the 
supreme  tent,  to  designate  some  newspaper 
as  the  official  organ  of  the  supreme  tent,  and 
to  contract  with  such  publication  to  mall  a 
copy  of  every  issue  of  same  to  each  member 
of  the  association.  In  pursuance  of  this  au- 
thority the  trustees  designated  the  Bee  Hive, 
a  paper  published  at  Port  Huron,  Michigan, 
as  such  official  organ,  and  entered  Into  a  con- 
tract with  said  paper  to  mail  a  copy  of  each 
of  its  publications  to  each  member  of  the  or- 
der. Under  this  contract  the  Bee  Hive  was 
regularly  mailed  addressed  to  E.  H.  Eversberg 
at  Brenbam,  Tex.  The  by-laws  further  pro- 
vided that  the  printing  in  the  official  organ 
of  any  notices  required  to  be  given  the  mem- 
bers, when  such  notices  are  signed  and  at- 
tested by  the  proper  officers,  shall  be  deemed 
a  legal  and  sufficient  service  of  such  notice. 
Among  other  duties  imposed  by  the  by-laws 
upon  the  supreme  record  keeper,  he  was  re- 
quired to  compile  and  arrange  for  publica- 
tion, subject  to  the  approval  of  the  board  of 
trustees,  all  amendments  to  the  by-laws 
adopted  by  the  supreme  tent.  The  amend- 
ment to  the  by-laws  limiting  the  amount  to 
be  paid  on  benefit  certificates  held  by  mem- 
bers who  had  committed  suicide  was  not 
pubiisbed  in  the  Bee  Hive  after  its  adoption 
by  the  supreme  tent,  but  the  first  issue  of 
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said  paper  after  the  adoptlcm  of  said  amend- 
ment contained  an  editorial  mention  of  Its 
adoption,  and  an  Issue  of  tbe  paper  shortly 
before  the  meeting  of  tbe  supreme  tent  at 
which  the  amendment  was  adopted  contain- 
ed a  copj  of  the  amendment,  and  stated  that 
ft  would  be  offered  for  adoption  at  the  ap- 
proaching meeting  of  the  supreme  tent  It 
is  not  shown  that  a  copy  of  either  of  these 
Issues  of  the  Bee  HItb  was  received  by  Bt- 
ersberg. 

The  appellee  assodatlOD  was  not  organized 
for  profit,  and  Its  purposes  are  purely  chari- 
table and  benerolent  The  fimd  from  which 
death  benefits  are  paid  Is  maintained  by  Tol- 
nntary  assessments  paid  monthly  by  the 
members  of  the  order.  The  payment  of  tbese 
assessments  cannot  be  legally  enforced,  the 
only  penalty  for  failure  to  pay  same  being 
suspension  from  membership  in  tbe  order. 
No  one  can  obtain  a  benefit  In  tbe  order  with- 
out first  becoming  a  member  of  a  subordinate 
tent,  and  such  privilege  can  be  only  confer- 
red by  a  majority  Tote  of  tbe  members  of  tbe 
subordinate  tent  in  which  membership  la 
sought.  Appellant,  under  appropriate  as- 
tignments,  contends  that  the  Judgment  of 
the  court  below  should  be  reversed  for  the 
following  reasons:  First  Because  the  evi- 
dence fails  to  show  that  E.  H.  Eversberg  had 
notice  of  the  adoption  of  tbe  amendment  to 
the  suicide  law,  and  therefore  said  amend- 
ment could  not  limit  appellee's  liability  upon 
the  benefit  death  certificate  theretofore  issued 
to  said  Eversberg.  Second.  Because  the  evi- 
dence shows  that  said  amendment  bas  never 
been  published  as  required  by  the  by-laws  of 
tbe  order,  and  until  so  published  It  Is  of  no 
force  or  effect,  and  Is  not  binding  upon  tbe 
members  of  the  order.  Third.  Because  to 
construe  said  amendment  as  applying  to  ben- 
efit certificates  Issued  prior  to  Its  adoption  is 
to  give  It  a  retroactive  effect,  to  the  Impair- 
ment of  vested  rights,  and  Is  contrary  to  the 
Constitution  and  laws  of  tbls  state. 

Tbe  majority  of  the  court,  Chief  Justice 
GARRETT  dissenting,  are  of  opinion  tbat 
by  the  terms  of  tbe  agreemoit  under  whteb 
tbe  case  was  tried  in  the  court  below  tbe 
Issue  as  to  whether  proper  notice  was  given 
of  tbe  adoption  of  tbe  suicide  amendment  to 
tbe  by-laws  was  eliminated  fnnn  tbe  case, 
and  appellant  cannot  now  be  heard  to  raise 
Qiat  Issue.  Section  17  of  the  agreement  re- 
ferred to  Is  as  follows:  "It  la  agreed  that 
tbe  only  question  to  be  submitted  to  the 
court  In  tblB  cause  Is  whether  or  not  under 
tbe  contract  entered  Into  between  tbe  de- 
fendant and  Bmil  H.  Eversberg,  the  said 
supreme  tent  bad  tbe  right  to  enact  and  ap* 
^y  tbe  sidclde  law  of  1901,  as  hereinbefore 
set  out,  to  said  existing  contract  If  yea, 
then  the  plaintiff  ia  enUtied  to  a  Judgment 
for  the  sum  of  9823.10,  with  6  par  cwt  in- 
terest from  August  16,  1902,  and  all  costs  of 
tbese  proceedings  Incurred  ^or  to  the  date 
of  this  agreement;  if  nay,  then  plaintiff  is 
entitled  to  a  Judgment  for  (3,000,  with  6  per 


cent  Interest  from  August  15,  1902»  and  all 
costs  of  these  proceedings."  It  seems  clear 
tliat  under  this  agreement  the  only  question 
to  be  determined  by  the  court  was  whether 
tbe  appellee  had  the  right  or  power  to  en- 
act the  law  and  apply  It  to  existing  con- 
tracts, and  all  questions  as  to  whether  the 
by-laws  of  the  order  were  properly  observed 
In  the  manner  in  which  the  law  was  enacted 
and  put  In  force  are  expressly  waived.  But 
be  this  as  It  may,  the  court  is  unanimous  in 
tbe  opinion  that  the  facts  In  evidence  do  not 
sustain  appellant's  contention  that  under  tbe 
by-laws  of  app^lee  association  amendments 
to  said  by-laws  were  required  after  adoption 
to  be  published  in  the  official  organ,  and  un- 
til so  published  were  of  no  force  or  effect 
All  that  is  shown  by  tbe  evidence  on  this 
subject  Is  that  the  association  had  an  oflBclal 
organ,  and  that  under  the  by-laws  publica- 
tion In  such  organ  of  any  notice  required  to 
be  given  the  members  was  sufficient  notice. 
There  is  an  entire  absence  of  evidence  as  to 
what  notices  ^ere  required  to  be  given  the 
members.  Tbe  only  evidence  which  coutalju 
any  Intimation  that  amendments  to  tbe  by- 
laws should  be  published  is  tbe  by-law  which 
makes  It  the  dnty  of  the  supreme  record 
keeper  to  compile  and  arrange  for  publica- 
tion all  amendments  to  the  by-laws  adopted 
by  the  supreme  tent  If  this  by-law  can  be 
construed  as  requiring  a  publication  of  such 
amendments  we  are  not  required  to  presume 
that  the  publication  here  referred  to  is  to  be 
made  for  tbe  purpose  of  notice,  w  as  a  pre- 
requisite to  the  binding  effect  of  amend- 
ments adopted  by  the  supreme  tent  The 
language  used,  "shall  compile  and  arrange  for 
publication,"  would  not  ordinarily  be  em- 
ployed lu  regard  to  tbe  publication  of  an 
amendment  In  a  newspaper,  but  Indicates 
that  the  publication  referred  to  Is  a  pub- 
lication together  In  pamphlet  form  of  all  the 
amendments  adopted  by  the  su[veme  tent 
There  being  no  by-law  which  required  the 
publication  of  tbe  amendment  In  order  to 
give  It  effect.  It  became,  when  regularly 
adopted,  the  law  ot  tbe  order,  and  all  of  tbe 
members  were  charged  with  notice  of  its 
adoption. 

We  tidnk  tbe  contention  that  the  suicide 
amendment  cannot  be  applied  to  the  certifi- 
cate sued  on  because  to  ao  an^ly  it  would 
Impair  vested  rights  Is  wltbont  merit  When 
the  holder  of  tbe  certlAcate  became  a  mem- 
ber of  the  order,  he  expressly  agreed  that  he 
would  be  bound  by  the  laws  of  tiie  order 
then  In  fwce  or  tiiat  might  be  thereafter 
adopted.  He  thus  recognized  the  right  ot 
the  order  to  change  its  by-laws,  and  consent- 
ed In  advance  to  be  bound  by  any  changes 
tlut  might  be  made.  That  each  an  agree- 
ment Is  valid  and  binding  seems  to  be  set- 
tied  by  the  great  weight  ot  authority.  Su- 
preme Lodge  r.  Trebbe,  179  HL  MS,  03  N.  B. 
730,  70  Am.  St  Rep.  120;  Sniweme  Oom- 
mandery  T.  Alnsworth,  71  Ala.  486,  46  Am. 
Bep.  332;  Supreme  Lodge  t.  Knight,  117  Ind. 
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280.  20  N.  B.  479,  8  li.  R.  A.  400;  Hughes  t. 
Wisconain  Odd  FeUowB  (Wis.)  73  N.  W.  1015; 
Domes  T.  Supreme  Ixxlce,  75  Mlsa.  466,  23 
South.  181;  Daughtry  T.  K.  of  P..  48  La. 
Aim.  1203.  20  South.  712.  5C  Am.  St  Rep. 
310.  In  the  Hughes  Oase.  supra,  the  court, 
In  discusalng  this  question,  say:  "The  by- 
law In  qnestlOD  rested  on  the  power  dele- 
gated by  the  charter  to  the  directors  to  pass 
by-laws  and  reguIatlouB,  and  upon  the  stip- 
ulation of  the  member  to  conform  In  all  re- 
spects to  the  by-laws,  rules,  and  regulatloiu 
of  the  company  then  in  force,  or  which  might 
be  thereafter  adopted  by  the  same  or  its 
board  of  directors.  The  subsequent  by-law 
relied  on  by'  the  company  to  defeat  a  re- 
covery may  be  fairly  aald  to  hare  been  con- 
sented to  by  the  insured.  He  stipulated.  In 
Bobstance,  to  be  bound  by  the  action  of  the 
corporation  at  large,  or  of  Its  board  of  di- 
rectors. In  respect  to  its  by-laws,  rules,  and 
regulations.  This  was  the  effect  of  his  con- 
tract, and,  so  far  from  being  violative  of  the 
provisions  of  the  contract,  It  Is  In  accordance 
therewith  and  with  the  consent  of  the  as- 
sured contained  In  his  application.  He  and 
bis  beneficiary  stood  In  like  condition  as  to 
the  rights  and  interests  represented  by  his 
membership  In  the  company  as  a  member 
of  the  civil  state,  having,  as  a  condition  of 
the  benefits  and  advantages  of  membership, 
submitted  to  be  boimd  as  such  member  by 
the  action  of  the  proper  legislative  author- 
ity of  the  state  or  company.  •  ♦  •  We 
think  that  the  Insured  migUt  and  did  con- 
tract with  the  defendant  company  to  be 
bound  ancl  affected,  In  reference  to  by-laws 
and  r^niiAtlons  of  future  enactment,  as  fully 
ancL  effectually  as  If  such  laws  and  regula- 
tions were  existing  at  the  time  he  became  a 
member,  and  might  consent  that  they  should 
enter  Into  and  form  parts  of  the  contract, 
modifying  or  varying  the  rights  of  the  par- 
ties." We  think  the  soundness  of  this  rea- 
soning cannot  be  questioned,  and  we  shall 
not  attempt  to  add  anything  thereto. 

The  Judgment  of  the  court  below  will  be 
affirmedf  and  It  Is  so  ordered.  Aflarmed. 


WESTTERN  UNION  TBILEOBAPH  CO.  T. 
ARNOU>  et  al.* 

(Conrt  of  CItU  Appeals  of  Texas.   Oct.  21, 
1803.) 

JUBISDICnW— DEMAND  BBDUCBD  BT  DB- 
HURRBR. 

1.  Where  the  demand  In  a  complaint  for  fail- 
are  to  delivOT  a  telegram  Is  reduced,  by  de- 
morrer  to  the  part  of  the  demand  for  mental 
anguish,  to  a  sum  less  than  that  necessary  to 
nve  the  court  jurisdiction,  the  action  dionld 
be  dismissed. 

Kccr*  J..  diB«entii«> 

Appeal  from  District  Oonrt,  Bfilam  Conn- 
ty;  J.  O.  Scott,  Judge. 

AetSon  by  Mary  O.  Arnold  and  otbers 
against  the  WMtem  Union  Telegraph  Com< 


pany.  Judgment  for  plaintiffs.  Defendant 
appeals.  Reverted. 

Norman  G.  Kittrell  and  Geo.  H.  Fearons, 
for  appellant  Monta  J.  Moore  and  Hefley, 
McRrlde  St  Watson,  fbr  appellees. 

FISHER,  O.  J.  During  Its  last  term  this 
court  certified  to  the  Supreme  Ck)urt  the 
question  whether  the  plaintiffs'  petition  stat- 
ed a  cause  of  action  entitling  the  plaintiffs 
to  recover  damages  for  mental  suffering  aris- 
ing from  the  negligence  of  the  appellant,  for 
failure  to  deliver  the  telegram  upon  which 
the  cause  of  action  is  based.  This  embraced 
al]  of  the  plaintiffs'  claim,  except  item  of  2S 
cents,  the  cost  of  the  message.  The  Supreme 
Court,  in  answering  the  question,  held  that 
the  petition  did  not  state  a  cause  of  action, 
and,  in  effect,  held  that  it  was  subject  to  a 
general  demurrer.  73  S.  W.  1043.  The  only 
question  left  in  the  case  is  whether  or  not 
the  district  court  and  this  court  have  Juris- 
diction to  render  a  Judgment  in  favor  of  ap- 
pellee for  the  25  cents,  the  cost  of  the  mes- 
sage. In  effect,  it  is  held  in  the  following 
cases  that,  where  the  plaintiff's  demand  is 
reduced  by  demurrer  to  a  sum  less  than  the 
amount  of  which  the  court  would  have  Juris- 
diction, the  court  is  without  authority  to  pro- 
ceed further,  and  the  case  should  be  dismiss- 
ed: Lowe  V.  Dowbarn.  26  Tex.  S09;  Had- 
dock V.  Taylor,  74  Tex.  216,  11  S.  W.  1083; 
Rowell  V.  Tel.  Co.,  75  Tex.  26.  12  S.  W.  634; 
Wood  County  v.  Gate,  75  Tex.  218,  12  S.  W. 
536;  Peterson  v.  Thomas  (Tex.  Glv.  App.)  24 
S.  W.  1124;  Thomas  v.  TeL  Co.  (Tex.  Civ. 
App.)  61  S.  W.  SOI;  McFadln  v.  San  Antonio, 
22  Tel.  Civ.  App.  140.  64  S.  W.  48  (a  writ  of 
error  was  refused  in  this  case) ;  Keller  t.  Huff- 
man (Tex.  Civ.  App.)  26  a  W.  863;  Doherty 
V.  City  of  Galveston  (Tex.  Civ.  App.)  48  S. 
W.  804;  Robinson  v.  Garrett  (Tex.  Civ.  App.) 
54  S.  W.  270;  Hlll  v.  Btrauss  (Tex.  Civ.  App.) 
66  8.  W.  540;  Roller  v.  Zundelowltz  (Tex. 
Civ.  App.)  73  S.  W.  1071;  Schulz  v.  Tesfi- 
man.  82  Tex.  488,  49  S.  W.  1031;  M..  K.  &  T. 
Ry.  Co.  V.  Kolbe,  05  Tex.  77,  65  S.  W.  34: 
Connor  v.  Sewell,  90  Tex.  275,  38  S.  W.  35. 
These  cases  rest  upon  the  doctrine  that  Join- 
ing an  Item  or  claim  toi  which  the  law  af- 
fords no  relief  or  remedy  for  the  recovery 
thereof  with  one  for  which  a  cause  of  action 
exists,  when  the  latter  Is  not  of  value  or 
amount  within  the  Jurisdiction  of  the  court, 
that  Jurisdiction  does  not  exist,  and  that, 
when  this  Is  apparent  from  the  face  of  the 
petition,  the  court  will,  as  a  matter  of  law,  in 
sustalniug  demurrers,  in  effect  determine 
that  the  case  alleged  is  in  part  fictitious. 
Mere  averment  or  assertion  of  a  claim  or  de- 
mand will  not  create  a  cause  of  action  which 
the  court  can  adjudicate,  when  neither  law 
nor  equity  recognizes  that  the  facts  upon 
which  the  claim  or  demand  Is  based  furnish 
the  basis  for  any  relief.  This  principle  is 
well  Illustrated  in  the  case  of  Connor  v.  Sew- 
ell, 80  Tex.  275,  38  8.  W.  35.  A  different  rule. 
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however,  obtains  when  want  of  Jurisdiction 
arises  as  an  Issue  of  fact  When  a  demand 
Is  pleaded  for  which  an  action  would  lie,  and 
over  which  the  court  has  jurisdiction  ac- 
cording to  the  averments  of  the  petition,  the 
presumption  will  be  indulged  In  the  bona 
ftdes  of  the  party  bringing  the  suit  and  that 
It  is  not  fictitious,  or  that  the  demand  was 
not  laid  at  a  sum  for  the  purpose  of  fraudu- 
lently conferring  Jurisdiction,  and  also  that 
when  two  or  more  demands  are  sued  upon, 
and  they  are  of  a  nature  that  can  properly  be 
Joined  in  one  suit,  and  for  each  of  which  a 
cause  of  action  would  lie,  the  failure  to  es- 
tablish one  or  more  would  not  defeat  the  Ju- 
risdiction of  the  court,  although  the  one  so 
established  and  proven  would  be  for  a  sum 
less  in  amount  than  the  court  would  origi- 
nally have  Jurisdiction  of. 

Judgment  Is  reversed  and  cause  remanded, 
with  Instructions  to  the  trial  court  to  dismiss 
the  case  at  cost  of  appellees.  Cost  of  appeal 
is  adjudged  against  appellees. 

KEY,  J.  (dissenting).  Not  being  able  to 
concur  with  his  associates  as  to  the  disposi- 
tion made  of  this  case,  the  writer  will  state 
the  grounds  upon  which  his  dissent  rests. 
The  main  question  in  the  case  has  been  certi- 
fied to  and  de«?ided  by  the  Supreme  Court, 
and  I  have  no  fault  to  find  with  that  decision, 
which  settles  the  law  of  the  case  against  the 
plaintlfTs  as  to  all  the  damages  sued  for,  ex- 
cept the  contract  price  paid  by  them  for 
transmitting  the  mpssage.  That  the  petition 
states  a  cause  of  action  for  the  latter  sum  Is 
not  denied  by  the  majority  opinion.  The 
plalutlfiFs'  petition  charges  the  defendant  with 
breach  of  the  contract  to  transmit  and  de- 
liver a  telegraphic  message  announcing  the 
death  and  contemplated  burial  of  a  relative 
of  the  plaintifFs.  The  message  was  sent  by 
the  plaintiffs  to  a  friend,  who  was  a  minister 
of  the  gospel,  and  whom  the  plaintiffs  desir- 
ed to  be  present  and  officiate  at  the  funeral, 
which,  according  to  the  averments  of  the  pe- 
tition, he  failed  to  do,  on  account  of  the  de- 
fendant's breach  of  its  contract  On  account 
of  that  breach  the  plaintiffs  alleged  that  they 
sustained  mental  pain  and  suffering  to  tbeir 
damage  over  $1,900,  for  which  sum,  together 
with  26  cents  paid  the  defendant  for  trans- 
mitting the  message,  the  petition  prays  Judg- 
ment against  the  defendant  The  Supreme 
Court  held  that  the  averments  of  the  petition 
failed  to  bring  It  within  the  class  of  cases  In 
which  damages  are  recoverable  for  mental 
suffering;  and,  because  of  that  holding,  a 
majority  of  this  court  holds  that  the  plain- 
tiffs' entire  case  must  be  dismissed,  upon  the 
theory  that  austnining  an  exception  to  so 
much  of  the  petition  as  seeks  recovery  for 
mental  suffering  reduces  the  amount  in  con- 
troversy to  less  than  $500,  and  below  district 
court  Jurisdiction. 

The  writer  dissents,  and  maintains  a)  that 
when  the  plaintiffs'  petition  was  filed,  and 
the  defendant  served  with  citation,  the  dis- 


trict court  acquired  Jurisdiction  of  the  entire 
case;  and  (2)  that,  when  the  case  is  remand- 
ed, that  court  will  still  have  Jurisdiction  to 
try  the  case  and  render  Judgment 

The  term  "jurisdiction,"  when  applied  to 
courts,  and  not  restricted  by  the  written  law 
conferring  It,  means  the  power  to  hear  and 
decide  Issues,  both  of  law  and  fact  and  the 
power  to  enforce  the  conclusion  reached  by 
the  comrt  A  text-writer  defines  "Jurisdic- 
tion" as  **the  power  conferred  on  a  court  by 
Constitution  or  statute  to  take  cognizance  of 
the  subject-matter  of  a  litigation  and  the 
parties  brought  before  It  and  to  legally  bear, 
try,  and  determine  the  issuer,  and  render 
Judgment  according  to  the  general  rules  of 
law  upon  the  issues  Joined  by  them,  either  of 
law  or  of  fact,  or  both."  Brown  on  Juris- 
diction, §  2.  See,  also,  17  Am.  &  Eng.  Ency. 
Law  (7th  Ed.)  1011, 1042.  and  cases  there  cit- 
ed; also  Townes  on  Texas  Pleading,  pp.  18, 19. 
And  it  seems  quite  clear  to  my  mind  that 
wlien  Jurisdiction  Is  made  to  depend  alone 
upon  the  amount  in  controversy,  the  contro- 
versy may  be  one  of  law  or  of  fact  or  both. 
And  it  seems  quite  as  clear  that  the  provi- 
sion of  the  Constitution  applicable  to  this 
cla&B  of  cases  makes  the  amount  in  contro- 
versy the  sole  test  of  Jurisdiction,  for  it  de- 
clares that  "the  district  court  shall  have 
original  Jurisdiction  ♦  •  •  of  all  suits, 
complaints  or  pleas  whatever,  without  re- 
gard to  any  distinction  between  law  and  eq- 
uity, when  th^  matter  In  controversy  shall 
be  valued  at  or  amount  to  five  hundred  dol- 
lars, exclusive  of  Interest"  If  the  framers 
of  this  provision  had  intended  to  limit  Ju- 
risdiction under  it  to  cases  In  which  the 
pleadings  state  a  cause  of  action,  why  did 
they  fall  to  use  the  term  "causes  of  action" 
in  that  provision,  when  they  used  it  in  an- 
other paragraph  in  the  same  section,  describ- 
ing a  different  class  of  cases?  The  language 
"all  suits,  complaints  or  pleas  whatever"  is 
exceedingly  broad,  and  Includes  those  which 
fail  to  state  a  good  cause  of  action,  as  well 
as  those  which  do;  and  yet  the  only  limita- 
tion the  makers  of  the  Constitution  saw  prop- 
er to  place  upon  it  was  the  amount  In  contro- 
versy. 

In  my  judgment,  the  plain  language  and 
obvious  meaning  of  the  Constitution  is  that 
when  a  plaintiff.  In  good  faith,  files  a  suit, 
complaint  or  plea  by  which  he  seeks  to  re- 
cover from  a  defendant  money  or  other  prop- 
erty, alleged  in  his  pleading  to  be  of  the 
value  of  more  than  $500,  exclusive  of  Inter- 
est the  district  court  has  Jurisdiction  to 
make  any  ruling  or  decision  that  It  sees  prop- 
er to  make.  It  may  render  judgment  for  the 
plaintiff  for  less  than  $500,  because  of  the 
want  of  evidence  to  show  greater  liability,  or 
because  it  may  hold  that  the  defendant  Is 
not,  In  law,  liable  for  a  portion  of  the 
amount  sought  to  be  recovered,  conceding  the 
facts  to  be  as  alleged  In  the  plalntUF's  peti- 
tion. 

The  decisions  cited  in  support  of  the  ma- 
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Jorlty  opinion  seem  to  proceed  upon  the  the- 
ory that  when  a  plaintiff's  petition  asserta 
two  gronnds  of  recovery  tor  an  amount  ex- 
ceeding $500,  one  stating  a  cause  ot  action, 
and  the  other  failing  so  to  do,  the  district 
court  will  hare  Jurisdiction  until  a  demur- 
rer Is  sustained  to  that  portion  of  the  peti- 
tion which  falls  to  state  a  cause  of  action, 
and  the  amount  sought  to  be  recovered  on 
the  other  branch  of  the  case  Is  less  than  $500. 
With  all  due  respect  to  the  decistons  which 
support  that  conclusion,  the  conclusion  Itself 
Is  believed  to  be  unsound  and  contrary  to  the 
welgbt  of  authority.  It  has  been  repeatedly 
held  In  this  state— and  the  mling  Is  In  har- 
mony with  the  great  weight  of  dedslon  In 
other  Jurisdictlon»— that  Jurisdiction  of  the 
subject-matter  la  determined  by  the  ayer- 
ments  contained  In  the  plaintiff's  petition, 
onless  the  defendant  charges  the  plaintiff 
with  making  false  averments  or  contentions 
for  the  purpose  of  conferring  Jurisdiction,  or 
unless  such  purpose  Is  apparent  on  the  face 
of  the  plaintiff's  pleading.  In  the  beginning 
of  our  Judicial  history,  the  Supreme  Court  of 
the  republic  of  Texas  stated  the  rule  in  this 
apt  language:  "The  amount  in  controversy 
is  the  amount  claimed  In  the  plalntUTs  peti- 
tion." Hunter  v.  Oelrlch,  Dallam,  Dig.  358. 
In  Tarbox  &  Brown  v.  Kennon,  3  Tex.  8, 
this  language  was  used  In  the  opinion:  "In 
questions  of  Jurisdiction.  It  has  often  been 
ruled  that  the  plaintlflTs  demand,  as  set  forth 
in  his  declaration  or  petition,  to  to  be  con- 
sidered the  matter  In  controversy,  and  re- 
course must  be  bad  to  the  demand  thus  set 
oQt  to  determine  the  Jurisdiction.  In  such 
a  case  the  verdict,  it  Is  held.  Is  not  the  rule 
to  determine  the  amoont  in  controversy;  but, 
when  a  plaintiff  declares  for  a  sum  within 
the  Jurisdiction  conferred,  and  there  Is  no 
plea  to  the  Jurisdiction,  tbe  court  may  ad- 
judicate the  subject-matter,  and  give  Judg- 
ment for  a  less  sum  than  that  wblcb  is  re- 
quired to  give  Jurisdiction."  These  decisions 
have  been  frequently  dted  with  approval, 
and  it  has  been  repeatedly  held  that,  when 
:i  plaintiff  sues  for  an  amount  within  the  Ju- 
risdiction of  the  court.  Judgment  may  be  ren- 
dered for  him  for  a  sum  less  than  Is  requi- 
site to  confer  Jurisdiction.  The  principle  re- 
ferred to  was  applied  by  oar  Supreme- Court 
In  the  recoit  case  of  Ablowlch  v.  National 
Bank.  «5  Tex.  429,  67  S.  W.  79.  881.  In  that 
case  tbe  amount  sued  for,  exclusive  of  In- 
terest, was  less  than  ^00;  but,  as  tbe  plain- 
tiffs sought  to  enforce  a  lien  on  land,  the 
Supreme  Court  held  that  the  district  court 
had  Jnrlsdlctlon  to  render  Jndgment  for  the 
debt  without  foreclosing  the  Hen.  Now,  If 
It  be  true  that  a  plaintiff  may  sue  in  the 
district  court  for  $800.  and  the  court  bas  Ju- 
risdiction to  render  Judgment  for  less  than 
$600,  then  why  should  it  be  held,  wben  a 
suit  Is  brought  In  good  faith,  that  If  excep- 
tions be  sustained  to  certain  Items  sued  for. 
and  the  lemainder  be  less  than  fSOO,  the 


court  loses  Jurisdiction  to  render  Judgment 
for  such  remainder?  To  so  hold  Is  to  over- 
look tbe  fact  that  Jurisdiction  Is  determined 
by  the  amount  claimed  in  good  faith  by  the 
plaintiff.  It  Is  Illogical  to  say  that  Jurisdic- 
tion depends  entirely  upon  the  good  faith 
of  averments  In  the  plaintiffs  petition,  and 
then  say  that  the  court  may  lose  Jurisdic- 
tion by  some  ruling  made  during  the  trial. 
No  action  of  the  court  can  change  the  con- 
tents of  the  plaintiff's  pleading.  When  a 
plaintiff  sues  for  a  Jurisdictional  amount, 
and  Jurisdiction  Is  determined  solely  by  the 
amount  sued  for,  what  difference  can  It  make 
whether  the  amount  the  plaintiff  Is  entitled 
to  recover  is  reduced  to  less  than  Jurisdic- 
tional value  by  a  finding  of  fact  or  concln* 
slon  of  law?  Neither  the  finding  of  fact  nor 
conclusion  of  law  would  change  the  fact  that 
the  court  had  Jurisdiction  of  tbe  suit  as  orlg- 
Inally  brought,  and,  If  it  bad  snch  Juris- 
dltlon,  onr  Supreme  Court,  and  almost  all 
other  courts,  hold  that  such  Jurisdiction  re- 
mains, although  the  amount  of  the  plaintiff's 
recovery  may  be  reduced  to  less  ttian  the  Ju- 
risdictional amoimt  by  tbe  verdict  of  the 
Jury. 

The  majority  opinion  seems  to  proceed  up- 
on the  theory  that  Jurisdiction  of  tbe  subject- 
matter  does  not  exist  unless  the  plaintiff's 
petition  states  a  cause  of  action  for  the  Juris- 
dictional amount,  but  In  view  of  the  broad 
language  of  the  Constitution  conferring  Ju- 
risdiction in  this  class  of  cases,  and  for  tbe 
reasons  heretofore  stated,  the  writer  cannot 
sanction  that  proposition.  If  such  conten- 
tion be  correct,  then  tbe  district  court  never 
acquired  Jurisdiction  of  the  subject-matter 
of  this  suit,  and,  If  the  defendant  bad  con- 
fessed Judgment,  such  Judgment  would  have 
been  utterly  void,  because  Jurisdiction  of  the 
subject-matter  cannot  be  conferred  by  eon- 
sent 

It  is  also  said  In  tbe  majority  opinion  that 
sustaining  a  demurrer  in  this  class  of  cnses, 
in  effect,  determines  that  the  case  alleged  la 
in  part  fictitious,  and  I  find  myself  unable 
to  sanction  that  conclusion.  It  Is  conceded 
that,  If  a  plaintiff  act  in  bad  faith  for  the 
purpose  of  conferring  Jurisdiction,  the  court 
has  the  power  to  thwart  that  purpose  and  re- 
fuse to  entertain  the  suit.  It  is  also  con- 
ceded that  such  bad  faith  or  fraudulent  con- 
duct may  consist  In  averments  of  fact  known 
by  the  pleader  to  be  untrue,  or  In  legal  con- 
clusions or  prayers  for  relief  in  the  petition, 
which  the  pleader  knows,  or  should  be  pre- 
sumed to  know,  are  untenable.  Our  own  de- 
cisions illustrate  both  classes  of  cases.  It 
Is  not  necessiiry  to  cite  cases  In  which  plain- 
tiffs have  been  charged  with  alleging  exces- 
sive values  or  amount  of  damages  for  the 
purpose  of  conferring  jtirlsdietlou.  The  oth- 
er class  of  cases  Is  illustrated  by  Swigley  v. 
Dickson,  2  Tex.  193,  In  which  the  plaintiff 
sued  on  a  note  upon  which  a  credit  was  In- 
dorsed, and  wblcta  ccedlt  reduced  the  amount 
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to  lesi  than  district  court  Jurisdiction.  The 
petition  sought  to  recover  the  face  of  the 
note,  and  made  no  reference  to  the  credit 
The  note  was  filed  with  the  petition,  and 
the  court  held,  in  effect,  that  It  appeared 
from  the  petition  and  note  that  the  plaintiff. 
In  claiming  the  face  of  the  note,  was  acting 
In  bad-  faith,  in  order  to  evade  the  restric- 
tion Imposed  on  the  Jurisdiction  of  the  court 
In  which  the  suit  was  brought  Other  iilus- 
tratlons  might  be  given  In  which  the  court 
would  be  warranted  in  deciding  that  the 
plaintiff's  pleading  showed  on  Its  face  that 
he  was  not  acting  In  good  faith  in  the  con- 
clusions of  law  sooght  to  be  drawn  from  the 
facts  stated  in  the  pleading.  For  instance, 
in  a  suit  upon  a  note,  If  the  [dalntlff,  with- 
out cbai^ng  the  defendant  with  any  other 
wrongful  conduct  than  failure  to  pay  the 
note,  shoold  ask  Judgment  for  exemplary 
damages.  It  is  so  well  settled  that  such 
damages  are  not  recoverable  in  such  a  case 
that  a  court  might  well  presume  that  they 
were  not  claimed  In  good  faith.  But  such 
conclusion  Is  not  warranted  In  every  case 
In  which  the  court  reaches  the  conclusion 
that  the  plaintiff  is  asserting  a  claim  that  he 
is  not  entitled  to.  Controversies  often  arise, 
and  cases  are  often  presented,  In  which  good 
lawyers,  and  sometimes  Judges,  wilt  differ 
as  to  the  rules  of  law  by  which  the  rights  of 
the  parties  should  be  governed;  and  in  such 
a  case  a  plaintiff  and  hla  counsel  might  con- 
tend In  good  faith  that  he  was  entitled  to 
recover,  and  yet  it  might  properly  be  de- 
cided that  he  was  not  In  an  early  case  our 
Supreme  Co  art  said:  "And  in  a  case  admit- 
ting of  reasonable  doubt  as  to  whether  the 
amount  in  controversy  is  within  the  Juris- 
diction, and  whether  the  plaintiff  might  have 
had  reasonable  ground  or  expectation  of  re- 
covering the  amount  claimed.  It  being  a  suf- 
Qdent  amount  to  give  Jurisdiction,  the  case 
will  not  be  dismissed  for  the  want  of  Juris- 
diction." Graham  v.  Roder.  6  Tex.  146. 
The  case  at  bar  falls  in  the  class  of  cases  re- 
ferred to.  Our  Supreme  Court  has  estab- 
lished the  doctrine  that  In  certain  cases  dam- 
ages may  be  recovered  as  compensation  for 
mental  anguish  resulting  from  failure  to 
transmit  and  deliver  a  telegram,  and  many 
cases  have  arisen  since  that  doctrine  was 
first  announced  In  which  lawyers  and  Judges 
have.  In  good  faith,  differed  as  to  the  right 
to  recover  such  damages.  And  In  some 
cases  decided  by  the  Supreme  Oourt  the  line 
of  demarcation  and  distinction  Is  very  dim. 
Such  being  the  conditions  when  the  facts 
upon  which  this  case  Is  predicated  arose, 
and  connsel  for  the  plaintiffs  having  found 
a  dedslon  in  another  state  in  a  somewhat 
similar  case  which  supports  the  right  to 
maintain  such  an  action,  it  ought  not  to  be 
held  that  because  they  were  mistaken  in 
fh»  views  of  the  law  which  they  ni^ed. 
therefore  the  plaintiffs'  action  to  recover  such 
damages  waa  not  brought  in  good  faith  or 


was  flctitioQB.  l^e  Tenneeaee  caw  Jnst  re- 
ferred to,  and  which  tends  to  support  the 
plalntlffB*  contention,  was  disapproved  by 
our  Supreme  Oourt  In  this  case;  but  such  dis- 
approval does  not  change  the  t&ct  tliat  it 
may  liave  Influenced  the  plaintiffs  and  their 
counsel,  and  led  them  to  believe  that  they 
were  entitled  to  recover  the  damages  sued 
for.  Furthermore,  the  trial  court  sustained 
the  plaintifffl'  contention,  and  this  court  was 
In  such  doubt  as  to  warrant  certifying  the 
question  to  the  Supreme  Court  TidbaU  v. 
Elchoff.  66  Tex.  S8,  17  S.  W.  263,  was  a  suit 
on  a  bond  for  fSOO  executed  In  pursuance  of 
an  order  of  court  in  a  suit  involving  a  con- 
test over  the  proceeds  of  the  sale  of  cwtaia 
property  sold  under  an  attachment  lien.  The 
bond  obligated  its  makers  to  pay  Elchoff  all 
the  damages  that  he  might  sustain  in  case 
they,  as  interveners  In  the  case,  failed  to 
show  that  Elchoff  was  not  entitled  to  the 
proceeds  of  the  sale.  Elchoff  asked  for  Judg- 
ment against  tbe  makers  of  the  bond  for 
f  150,  attorney's  fee  paid  by  blm  to  defend 
his  rights  In  the  contest;  flSO,  paid  by  him 
for  his  personal  expenses  In  attending  court: 
¥128.81.  interest  on  the  proceeds  of  the  sale 
of  the  attached  property;  and  162.16,  court 
costs  paid  by  him.  Tbe  case  went  to  the 
Supreme  -  Oourt  where  it  was  held  that  the 
only  item  of  damages  recoverable  by  Elchoff 
was  the  item  of  Interest  amounting  to  $128.- 
81.  The  case  was  reversed  (Eichoff  v.  Tid- 
baU, 61  Tex.  421),  and  at  tbe  second  trial  the 
defendant  excepted  to  all  the  other  Items  set 
up  In  the  plaintiffs  petition,  which  excep- 
tions were  sustained.  Thereupon  the  de- 
fendants moved  to  dismiss  the  salt  because 
the  amount  in  controversy  was  leas  than 
(200.  Hie  motion  was  ovwmled,  and  tbe 
court  gave  Judgment  for  the  plaintiff  for 
¥102,60.  The  question  of  Jurisdiction  waa 
presented  to  the  Supreme  ODurt  and,  after 
enumerating  the  several  Items  claimed  by 
the  petition.  Chief  Justice  WUIle,  speaking 
for  the  court  said:  "This  amount  being  In 
controversy  between  the  parties,  the  case 
was  within  the  Jurisdiction  of  the  county 
court,  and  of  the  district  court  when  the  case 
was  removed  there  by  reason  of  the  disabll* 
Ity  of  the  county  Judge.  But  it  Is  said  that 
it  was  adjudged  by  this  court  -whea  tbe  cam 
was  before  us  on  a  former  appeal  that  tbe 
only  item  of  damages  which  tbe  plaintiff 
was  entitled  to  recover  was  tbe  Interest  up- 
on the  $2,929,25  durlnfr  the  time  that  it  was 
stayed  in  the  hands  of  the  conrt  by  reason 
of  the  necution  of  the  bond.  Tbe  court  be- 
low followed  the  decision  of  this  court  upon 
that  point,  and  rendered  Judgment  for  eight 
per  cent,  interest  per  annum  upon  the  above 
sum,  amounting  for  the  time  it  was  detained 
from  the  plaintiff  to  $102.60.  It  is  now 
claimed  that  this  amount  being  within  the 
exclusive  Jurisdiction  of  a  Justice  of  ttie 
peace,  the  court  below  was  not  authorised 
to  enter  such  a  Judgment  The  objection 
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cannot  prevail.  The  rule  la  that  'Jurlsdlctioii, 
w>  far  as  matter  or  amount  In  value  1b  con- 
cerned, must  be  determined  bj  the  petition; 
and  that  question  Is  concluded  by  Its  aver- 
ments, in  so  far  as  they  state  facts  in  rela- 
tion to  tbe  tiling  in  controversy,  unless  It 
otherwise  appears  that  a  plaintilt,  in  framing 
bis  petition,  has  improperly  sought  to  give 
JurladlctloD  where  it  does  not  properly  be- 
long.' Dwyer  v.  Bassett  &  Bassett,  63  Tex. 
274.  The  averments  of  the  petition,  there- 
fore, were  snffldent  to  give  tbe  court  below 
Jurisdiction  to  render  tbe  Judgment  appealed 
from.  If  the  items  sued  for,  and  upon  which 
no  recovery  was  bad,  were  fraudulently  in- 
cluded In  the  suit  for  the  purpose  of  giving 
tbe  court  a  Jurisdiction  to  which  it  was  not 
entitled,  this  should  have  been  plea^ded,  and 
made  an  Issue  In  tbe  case.  Dwyer.  v.  Bas- 
sett &  Bassett,  supra.  There  was  no  such 
pleading  in  this  canse,  and  no  proof  that 
any  fraud  upon  the  Jurisdiction  of  tbe  court 
was  Intended.  Tbe  most  that  can  be  said  In 
favor  of  tbe  appellant's  positloa  is  that  tbe 
plaintiff  below  was  mistaken  as  to  the  meas- 
ure of  damagra  to  which  he  was  entitled 
by  reason  of  the  execution  of  the  bond.  That 
be  was  not  honestly  mistaken  Is  not  made 
to  appear,  and  he  cannot  be  deprived  of  tbe 
amount  which  he  is  Justly  entitled  to  recov- 
er, and  which  the  court  below  was  author- 
ized to  adjudge  to  him,  because,  through  an 
error  of  law,  he  claimed  a  sum  In  addition  to 
It  to  which  he  bad  no  right"  That  case  is 
referred  to  with  approval  in  Ratigan  v.  Hol- 
loway,  69  Tex.  469.  8  S.  W.  786;  and  Dwyer 
V.  Breubam,  70  Tex.  83,  7  S.  W.  098.  Sim- 
ilar rulings  were  made  by  this  court  at  Its 
last  term  in  Cammack  v.  Prather,  74  S.  W. 
854,  and  Hill  &  Morris  v.  Railway  Co..  75  8. 
W.  874.  The  cases  cited  in  the  majority 
opinion,  all  of  which,  except  one,  are  later 
than  the  case  In  66  Tex.  and  17  S.  W.,  do  not 
refer  to  that  case;  and  therefore  It  seems  to 
tbe  writer  that  it  has  been  overlooked,  and 
not  overruled,  by  the  Supreme  Court,  al- 
though it  Is  conceded  tbat  the  rulings  made 
In  the  cases  referred  to  in  74  and  75  Tex.,  and 
11  and  12  S.  W.,  are  In  direct  conflict  with 
Judge  Willie's  opinion  and  tbe  decision  in 
the  Tidball  Oase.  Therefore,  flndlng  the  de< 
dslons  of  tbe  Supreme  Court  in  conflict  on 
the  question,  and  believing  that  Judge  Wil- 
lie's opinion  states  the  law  correctly,  the 
writer  feels  constrained  to  dissent  from  the 
ruling  made  by  this  court  on  the  question  of 
Jurisdiction.  It  Is  true  tbat  the  amount  re- 
maining In  cimtroversy  la  small,  but  tbe  coats 
of  the  trial  court  are  not  inconsiderable;  and, 
believing  that  tbe  suit  was  brought  In  good 
faith,  and  tbat  sustaining  an  exception  to 
tbe  claim  for  damages  for  mental  anguish 
does  not  deprive  the  district  court  of  Juris- 
diction of  tbe  remaining  branch  of  the  case, 
I  cannot  consent  to  tbe  action  of  tills  court 
in  directing  that  tlw  ndt  be  dismissed  at  tbe 
plaintiffs'  cost 


RAYWOOD  RICE,  CANAL  ft  MILUNG  OO. 
V.  WELLS.* 
(OoDrt  of  (Bvll  Appeals  of  Tnas.   Nor.  i9, 

1903.) 

IBBIOATION— CONTRAOT  FOR  VATHIU-BRBACa 
—INSTRUCTIONS— HEASURB  OF  DAUAO&S. 

1.  In  an  action  for  breach  of  a  contract  to 
furnish  water  for  Irrigation  purposes,  it  la 
proper  to  refuse  to  instruct  that.  If  the  jury 
find  plaintiff  is  entitled  to  recover,  the^  should 
consider  testimony  relative  to  losses  m  crops 
in  tbe  neighborhood  on  account  of  rain,  since 
tt  Is  giving  undue  prominence  to  particular  fea- 
tures of  toe  evidence;  the  conrt  having,  in  Its 
general  charge,  instructed  that  tbe  jury  should 
consider  the  condition  of  tbe  weather  and  other 
circumstances. 

2.  In  an  action  for  breach  of  a  contract  to 
furnish  water  for  irrigating  purposes,  the  meas- 
ure of  damages  is  the  market  value  of  a  crop 
that  would  have  been  produced  when  harvest- 
ed, less  that  projiortion  of  the  crop  which  was 
agreed  to  be  paid  for  the  water,  and  expenses 
that  wotild  have  been  incurred  in  [Anting, 
raising  harveatldg,  and  preparing  the  crop  that 
would  nave  been  produced. 

Appeal  from  District  Court,  Liberty  Coun- 
ty; L.  B.  Hlghtower,  Judge. 

Action  by  J.  M.  Wella  against  tbe  Ray- 
wood  Bice,  Canal  &  Hilling  Company. 
From  a  Judgment  for  plalntltC,  defendant  ap- 
peals. Affirmed. 

O.  F.  Stevens,  for  appellanl 

GARRETT,  O.  J.  This  suit  vras  brought 
In  tbe  district  conrt  of  Liberty  county  against 
tlie  Baywood  Rice,  Canal  A  Milling  Com- 
pany to  recover  damages  for*the  breach  of  a 
contract  to  furnish  water  for  the  irrigation 
of  rice  land.  Tbe  cause  vras  tried  by  a  Jury, 
and  resulted  In  a  verdict  and  Judgment  In 
favor  of  the  plaintiff  for  the  sum  of  fSOO. 
The  plaintiff  altered  Into  a  contract  with 
the  defendant  to  ftimlsh  water  from  Hie 
canal  of  the  defendant  for  tbe  Irrigation  of 
about  ITS  acres  of  land,  which,  on  the 
strength  of  tbe  contract,  the  plaintiff  planted 
In  rice  In  tbe  year  1902.  A  pcnrUon  of  the 
land  planted  by  the  plaintiff  had  been  rented 
by  him  from  another  party  at  an  agreed 
rental  of  one-fifth  of  the  crop.  Tbe  plaintiff 
agreed  to  pay  the  defendant  one-fifth  of  the 
crop  produced  on  the  land  for  the  famishing 
of  the  water.  The  defendant  breached  its 
contract  by  falling  to  furnish  tbe  watCT  as  It 
had  agreed  to  do,  and  tbe  plaintiff  sustained 
damage  to  the  amount  fonnd  by  the  Jury 
as  tbe  net  loss  xxpon  a  crop  that  ndght  have 
been  produced  If  the  watw  had  been  fur- 
nished according  to  contract  Testtmony  was 
beard  affecting  the  probable  yield  of  tbe  rice 
crop  for  fbe  year  180S!  in  the  vidnlty  of 
plaintiff's  land,  and  It  vras  shown  that  there 
had  been  heavy  losses  on  account  of  rain 
In  harvesting  time.  The  defendant  request- 
ed the  court  to  Instruct  the  Jury  that,  ■  If 
they  should  find  that  the  plaintiff  was  en- 
titled to  recover,  they  should  consider  ttie 

'Rehearing  denlAd.  and  writ  of  error  denied  by' 
Supreme  Court. 
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te8tlmon7  relative  to  such  losses  to  said  crop 
In  measuring  tbe  damage.  It  was  properly 
refused  for  the  reason  given  by  the  trial 
Judge— that  It  wonld  be  improper  to  give 
each  prominence  to  a  particular  feature  of 
the  evidence.  Tbe  general  charge  also  In- 
structed the  Jury  that  they  should  consider 
the  condition  ot  ttie  weather  and  other  cir- 
cumstances. 

The  charge  complained  of  under  the  fourth 
assignment  of  error  is  not  subject  to  the 
criticism  made  of  it,  because  the  direction  is 
sufficiently  clear  that  the  one-flfth  for  the 
rent  of  the  laud  from  the  third  party  should 
also  be  deducted;  but  If  the  defendant  had 
desired  a  more  specific  instmction,  it  should 
have  requested  one.  The  measure  of  dam- 
ages submitted  by  the  court  was  the  market 
value  of  the  crop  that  would  have  been  pro- 
duced and  harvested  if  the  defendant  had 
furnished  water  In  accordance  with  its  con- 
tract, less  the  one-fifth  to  h^  paid  for  the 
water,  and  tbe  expenses  that  were  and  would 
have  been  Incurred  in  planting,  rnising,  har- 
vesting, and  preparing  the  crop  of  rice  that 
would  have  been  produced  and  harvested. 
This  was  the  correct  measure  of  damages. 
Canal  &  Milling  Co.  v.  LangfOrd  BrWm  74 
S.  W.  920.  7  Tex.  Ct  Rep.  418. 

There  ueing  no  error  in  the  record,  the 
Judgment  of  the  court  below  will  be  affirmed. 
Affirmed. 


TEXAS  A  N.  O.  R.  CO.  v.  LOONET. 

(Court  of  avll  Appeals  of  Texas.    Nov.  12, 
1903.) 

OTBRPLOWINO  UNDS— DAMAGES— PLBA DINO— 
BVIDBNCS— TARIANCB. 
1.  In  an  action  for  damages  to  land  by  being 
overflowed,  evidence  that  plnintiff  was  pre- 
vented from  plnnting  a  crop  thereon  was  in- 
sufflcient  to  aathorlM  judgment  for  plaiutiff; 
it  being  conceded  that  the  land  itself  was  not 
damaged. 

Appeal  from  Cherokee  Comtfy  Court; 
James  P.  Gibson,  Judge. 

Action  by  W.  A.  I^oney  against  the  Texas 
&  New  Orleans  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Willson.  Box  &  WatkiDB  and  Baker,  Botta, 
Baker  &  Lovett,  for  appellant. 

GILL,  J.  This  suit  was  brought  by  ap- 
pellee against  tbe  appellant  railway  compa- 
ny to  recover  damages  to  certain  land,  al- 
lied to  bare  been  the  result  (rf  an  overflow 
occasioned  by  the  negligence  of  defendant 
In  falling  to  constmct  a  culvert  for  the 
passage  of  the  waters  of  Graveyard  branch. 
The  defendant  answered  by  general  denial, 
and  further  songbt  to  defeat  the  plaintiff's 
claim  by  pleading  and  proof  that  tbe  dam- 
ages could  bare  been  prevented  by  the  ex- 
penditure on  the  part  of  plaintiff  of  92^  in 

T 1.  8m  DamagM.  voL  U.  Cent  Dig.  i  M7. 


the  construction  of  short  ditch,  A  trial  in 
the  Justice  court  resulted  In  a  Judgment  for 
plaintiff.  An  appeal  to  the  county  court  and 
a  trial  without  a  Jury  resulted  likewise,  tbe 
court  awarding  a  sum  eQual  to  the  coat  of 
tbe  ditch  which  he  held  that  plaintiff  ought 
to  have  dug.  On  this  appeal  tbe  defendant 
makes  tbe  following  points  against  the  Judg- 
ment: (1)  That  as  tbe  suit  was  for  dam- 
ages to  land,  and  tlie  undisputed  proof  be- 
ing tliat  the  land  as  such  sustained  no  dam- 
age. Judgment  should  be  reversed,  and  here 
rendered  for  appellant;  (2)  if  the  eviden<^ 
authorizes  the  conclusion  that  the  land  was 
damaged,  the  Judgment  should  nevertheless 
be  reversed,  because  no  evidence  was  ad- 
duced by  which  the  extent  of  sach  damage 
could  be  measured.  « 

The  following  facta  appear  practically 
without  dispute:  Plaintiff  was  the  owner  of 
a  farm  adjoining  the  road  of  defendant.  The^ 
company  had  constructed  its  road  across  a 
small  stream  called  "Graveyard  Branch,"  tbe 
point  of  intersection  being  about  400  yardA 
from  tbe  head  of  the  stream.  The  actual 
drainage  area  above  the  roadbed  was  about 
100  acres.  No  culvert  was  constructed  under 
the  road  at  that  point,  but,  instead,  ditcher 
were  dug  along  the  side  of  the  roadbed,  and 
the  waters  thus  diverted.  On  the  side  of 
plaintiff's  farm  next  to  tbe  roadbed  was 
about  two  acres  of  woodland,  low  and 
marshy,  and  covered  with  pine  timber  from 
eight  to  ten  inches  In  diameter.  The  remain- 
der of  plaintiff's  land  has  been  reduced  to 
cultivation.  .In  July,  1902,  a  heavy  rain  fell, 
and  by  reason  of  the  lacb  of  a  culvert,  and 
tbe  construction  of  tbe  ditches  by  tbe  de- 
fendant, the  waters  of  Graveyard  branch 
overflowed  the  woodland  In  question.  How 
long  the  water  remained  on  tbe  land  Is  not 
shown.  Neither  tbe  value  of  the  land,  nor 
tbe  rental  .value  thereof,  la  made  to  appear. 
The  only  proof  of  damage  is  tbe  testimony  of 
tbe  plaintiff,  whose  testimony  is  duplicated 
by  the  other  witnesses  adduced  by  him. 
He  said,  among  other  things:  "No  injury 
was  done  to  the  land  by  the  overflow  water. 
The  damages  I  seek  to  recover  are  for  the 
value  of  the  tomato  crop  which  I  Intended 
to  plant  durlDg  tbe  fall  of  1002.  but  which  I 
did  not  plant  because  of  tbe  overflow  of 
July  10,  1002."  Further  he  said:  "Had  I 
cleared  the  two  acres  of  land,  and  cultivated 
same  in  a  fall  crop  of  tomatoes,  I  think  I 
would  have  gotten  enough  tomatoes,  from 
the  sale  of  which  I  would  have  realized  $160 
to  J200."  The  cost  of  preparation,  cultiva- 
tion, and  marketing  is  not  shown,  nor  is  tbe 
probable  yield  more  definitely  shown.  Plain- 
tiff further  said:  "Tbe  land  was  nncleaied 
and  had  never  been  in  cultivation.  The  two 
acres  still  remain  uncleared.  I  Intended  to 
clear  the  land  during  the  year  1902,  and  cnl- 
tlvnte  it  In  a  fall  crop  of  tomatoes.  I  con- 
sider the  land  specially  adapted  for  growing 
fall  tomatoes.  I  had  other  land  which  I  could 
have  planted  In  tomatoes,  but  I  did  not  plant 
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6117,  I  (Ud  not  think  the  land  was  suit- 
able tor  growing  fall  tomatoes."  Fartber: 
"I  do  not  know  any  one  near  JackBonvllle 
who  grows  fall  tomatoes.  Z  have  never  rais- 
ed any  fall  tomatoes."  The  defendant  com- 
pany prior  to  the  trial  constracted  a  cnlTert 
ond^  its  roadbed  at  Oraveyard  branch. 
Plaintiff  conld  have  prevented  the  overflow 
at  a  cost  of  $25,  bnt  did  not  do  so.  As 
stated  In  the  outset,  the  salt  is  for  damages 
to  land.  The  pleadings  nowhere  set  oat  the 
loss  of  crops,  or  the  parpose  to  clear  the  land 
and  plant  It  In  tomatoes.  An  overflow  does 
not  necessaiUy  damage  land,  as  such,  and 
the  nndlspnted  evidence  la  that  it  did  not 
bave  that  effect  in  this  instance.  At  most. 
It  prevented  the  planting  and  matoring  of  a 
crop,  damages  for  which  are  not  asked  for 
in  the  pleadings.  We  therefore  anstain  the 
assignment  that  tlie  proof  of  damnge  ad- 
dneed,  even  If  otherwise  snfflclently  definite, 
is  variant  timn  the  pleadings,  and  that  the 
ondlspnted  proof  shows  that  the  damages 
soed  for  wen  not  sustained. 

The  Jndgmmt  of  the  trial  court  is  revors- 
ed,  and  Judgment  Is  here  rendered  for  de- 
fendant  Beveraed  and  rmdered., 

f 

3T.  LOXna  BOUTHWESTBRN  RT.  00.  OF 
TEXAS  V.  TURNER. 
(Court  of  Civil  Appeals  of  Texas.   Nov.  28, 
1908.) 

CARRIBRS— DtTTY  TO  ALIOHTINO  PABSSNOBR— 
DEGREE  OF  CARS. 

1.  Where  a  train  has  stopped  at  a  passen- 
ger's destination  a  reasonably  sufficient  time 
for  him  to  alight,  the  carrier's  du^  toward 
saA  panenger,  in  starting  its  train,  is  only  to 
use  wdlnary  care  not  to  injure  him,  and  a 
charge  imposing  on  the  carrier  that  degree  of 
care  which  "a  very  cantiona  person"  would 
have  eiawclsed  was  oror. 

Appeal  tram  Z>lstrlct  Conr^  Upshur  Conn- 
ty:  B.  W.  Simpson,  Judge. 

Action  by  John  W.  Tomer  against  the  St 
Louis  8onttaweat«n  Hallway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

E.  B.  Perkins  and  Marsh  A  HcUwalne,  for 
appellant  Warren  &  Brlggs,  M.  B.  Brlgg^ 
and  A.  Mabeny,  for  aivellee. 

RAINET.  C.  J.  Appellee  sued  to  recover 
damages  for  personal  Injuries  occasioned  by 
the  alleged  negligence  of  appellant.  The 
ground  of  negligence  alleged  was  that  plain- 
tiff was  a  passengK  on  appellant's  train, 
and  that  the  train  was  not  stopped  a  reason- 
ably sufficient  time  at  Comer,  the  point  of 
his  destination,  for  him  to  alight  with  safe- 
ty, and  as  he  was  attempting  to  alight  the 
train  started  with  a  sudden  Jerk,  throwing 
tUm  to  the  ground,  his  hand  going  under 
the  wheel  of  the  train,  thereby  injuring  tahn. 
Appellant  pleaded  the  general  Issue,  contrlb- 
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utory  n^ligence,  and  several  special  issues, 
which  it  is  not  necessary  here  to  enumerate. 
Plaintiff  recovered,  and  the  railway  oom- 
pany  appeals. 

The  court  charged  the  Jury:  "If  you  find 
from  a  preponderance  of  the  evidence  that 
defendant  stopped  Its  train  at  Comer  on  the 
night  In  question  for  a  reasonably  sufficient 
length  of  time  for  passengers  to  alight  there- 
from, and  that  In  starting  its  train  on  said 
occasion  the  defendant  exercised  that  degree 
of  care  that  a  vray  cautious  iierson  would 
exercise  under  similar  circumstances,  then 
the  plaintiff  cannot  recover."  The  portion  of 
the  charge  relating  to  the  degree  of  care  in- 
cumbent upon  defendant  in  starting  the  train 
is  erroneous  when  considered  in  connectlou 
with  the  other  portion  of  the  same  para- 
graph relating  to  the  length  of  time  the  train 
stopped.  Whether  the  train  stopped  at  Co- 
mer a  reasonably  sufficient  length  of  time 
for  appellee  to  alight  in  safety  by  the  use, 
on  his  part,  of  reasonable  diligence,  was  a 
controverted  issue  under  the  evidence.  The 
rule  is,  wben  a  train  reaches  a  station,  the 
duty  is  imposed  upon  the  carrier  to  announce 
Its  arrival,  and  give  the  passengers  a  reason- 
able opportunity  to  alight  from  the  cars.  It 
is  the  duty  of  the  passengers  desiring  to 
alight  therefrom  to  use  reasonable  diligence 
under  the  circumstances  to  do  so.  Wben  a 
train  is  stopped,  and  does  afford  a  reason- 
able opportunity  for  passengers  to  alight, 
then  the  employes  of  the  carrla  have  the 
right  to  presume  that  all  passengers  desiring 
to  do  so  bave  left  the  cars,  and  the  duty  of 
the  carrier  to  those  who  have  reached  tbelr 
destination  and  failed  to  alight  is  the  use  of 
ordinary  care  not  to  injure  them.  Hutebln- 
aon  on  Carriers,  S  61S;  Railway  v.  Martin 
(Tex.  Civ.  App.)  63  8.  W.  1089;  Railway  Co. 
V.  McCullough  (Tex.  Civ.  App.)  33  S.  W.  285: 
Railway  Co.  v.  Perry,  8  Tex.  Civ.  App.  78,  27 
S.  W.  490;  Railway  Co.  v.  McKenzle  (Tex. 
Civ.  App.)  70  S.  W.  287.  The  degree  of  care 
imposed  upon  the  railway  company  by  said 
charge  was  too  onerous  if  the  train  stopped 
at  Comer  a  sufficient  time  tor  appellee,  by 
the  use  of  reasonable  diligence,  to  tiave 
alighted  therefrom.  Under  such  circumstan- 
ces tbe  railway  company  was  only  under  the 
obligation  to  use  ordinary  care  not  to  Injure 
him. 

For  the  error  indicated,  the  Judgment  la 
reversed,  and  cause  remanded. 


ALICE,  WADE  GITY  &C.0.  TELEPHONE 
CO.  V.  BILLINGSLET.* 

(Court  at  dvU  Appeals  of  Texaa.   Nov.  11, 
1908. 

TELEPHONE  COMPANIES— POLE  IN  STRBBTt- 
NBGUGENCB-PERSONAL  INJURIES  —  PROXI- 
MATE CAUSE— CONTRIBUTORT  NEQLIQENCE. 

1.  Under  Ber.  St  1890.  art.  mS,  nuthorizinir 
telephone  compaoies  to  set  their  poles  on  any 


*R8liMrlns  denied  December  9,  IMS,  and  writ  ot 
error  denied  by  Supreme  Court.  _ 
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Eubllc  ETtreet  flo  aa  not  to  Incommode  the  pab- 
c,  such  companies  are  required  to  place  tb^ 
poles  80  as  not  to  be  in  dangerous  ptoziinl^  to 
the  traveled  portion  ot  the  street 

2.  A  telephone  conyianr,  with  knowledge 
that  the  main  travel  at  a  street  coi-ner  was 
around  and  close  to  one  of  the  angles  formed 
by  the  intersection  of  the  streets,  set  one  of  its 
pules  at  a  distance  of  feet  from  this  angl^ 
leaTing  a  passage  of  that  width  between  the 
pole  and  two  posts  which  stood  In  the  angle. 
Plaintiflfs  wife  attempted  to  drive  a  gentle 
horse  through  this  passage,  and,  as  the  ve- 
bicle  was  passing  between  the  6ole  and  the 
posts,  the  horse  threw  his  head^  to  one  ^de 
to  drive  away  a  fly,  causing  one  of  the  fore 
wheels  of  the  baggy  to  strike  the  pole,  throw- 
ing plalndfCg  wife  from  the  buggy  and  injuring 
her.  Held,  that  the  location  ot  the  post  was 
the  proximate  cause  <tf  the  Injonr. 

3.  Whether  or  not  plaintilTB  wife  was  goll^ 
of  contributory  negligence  was,  under  the  evi- 
dence, for  the  jury. 

Appeal  from  District  Court,  Bee  Ooonty; 
Job.  C.  Wilson,  Judge. 

Action  hj  W.  A.  BllIlDgsley  against  the 
Alice,  Wade  City  &  a  G.  Telephone  Compa- 
ny. From  a  Judgment  for  jdalntlfl,  defend- 
ant appeals.  Affirmed. 

J.  0.  Scott  and  W.  W.  Dodd,  for  appellant 
John  C.  Beasley,  Nat  J^arks,  and  Dongbwty 
.  &  Dougherty,  tor  appellee. 

NBILL,  J.  This  suit  was  brought  by  the 
appellee  to  recover  damages  for  personal  In- 
juries sustained  by  his  wife  In  being;  thrown 
from  a  buggy  by  reason  of  appellant's  negli- 
gence in  obstructing  one  of  the  streets  of 
Beeville  by  placing  and  maintaining  a  tele- 
phone pole  therein,  and  thereby  rendering  It 
unsafe  and  dangerous  to  persons  In  Its  legit- 
imate use.  The  appellant,  after  Interposing 
a  general  demurrer  and  a  number  of  special 
exceptions  to  appellee's  petition,  answered 
by  a  general  denial;  a  plea  of  Its  authoriza- 
tion, as  a  telephone  company,  to  place  its 
poles  along  the  public  streets  of  Beeville,  and 
that  the  pole  against  which  the  buggy  col- 
lided was  placed  where  it  would  not  Inter- 
f^e  with  the  free  and  safe  use  of  the  streets 
by  the  public;  and  by  a  plea  of  contributory 
negligence.  After  the  general  demurrer  and 
special  exceptions  to  appellee's  petition  were 
overruled,  the  parties  went  to  trial  before  a 
jury,  and  a  verdict  was  returned  upon  which 
Judgment  for  C1.000  was  rendered  in  faTor 
of  appellee. 

GoDCliudons  of  Fact 
In  the  northwestern  part  of  the  town  of 
Beeville,  Avenue  D  and  Walton  street  run 
diagonally,  and  Intersect,  the  one  with  the 
other.  The  first-named  street  is  &0,  and  the 
second  30,  feet  wide.  On  the  east  and  west 
lines  of  Avenue  D,  south  and  uotth  of  its 
intersection  with  Walton,  are  coastnicted  sub- 
stantial fences.  On  the  north  and  south  lines 
of  Walton,  east  and  west  of  Its  intersection 
with  Avenue  D,  are  erected  like  fences.  At 
the  Intersection  of  the  streets  where  the  fence 
along  the  north  line  of  Walton  Joins  the  fence 
along  the  east  line  of  Avenue  D  are  two  large 


posts.  The  two  streets  so  fenced  have  con- 
tinuously for  15  years  been  used  as  public 
thoroughfares.  During  that  time,  in  the  use 
of  the  streets  by  the  public,  the  main  travel 
was  around  and  close  to  the  point  of  inter- 
section with  the  north  line  of  Walton  with 
the  east  line  of  Avenue  D,  such  being  the 
shortest  route.  With  knowledge  of  the  facts 
stated,  the  appellant,  prior  to  the  summer  of 
1900,  set  one  of  Its  telephone  poles,  firmly  im- 
planted in  the  ground,  in  Walton  street  and 
Avenue  D,  at  a  distance  of  9^  feet  from  the 
intersection  of  said  streets,  leaving  a  pas- 
sageway that  distance  in  width  between  the 
pole  and  the  two  posts  on  the  corner  of  the 
streets,  which  post  was  maintained  by  ap- 
pellant at  Bald  place  at  the  time  of  the  ac- 
cident hereinafter  mentioned  in  these  conclu- 
sions occurred.  The  pole,  considering  the  po- 
sition it  occupied,  constituted  an  nudne  ob- 
struction in  the  legitimate  use  of  said  streets 
by  the  public,  and  rendered  it  dangerous  to 
persona  traveling  in  vehicles  in  turning  down 
Avenue  D,  south,  to  Walton  street,  east  On 
the  23d  day  of  August.  1900,  appeUee's  wife. 
Mattle  Billingsley,  undertook  to  drive  a  bug- 
gy, drawn  by  a  safe  and  gentle  horse,  down 
Avenue  D,  to  the  south,  and  turn  down  Wal- 
ton street  to  the  east;  and  while  In  the  ezer- 
erclse  of  ordinary  care,  foJiowidg  that  part 
of  the  street  mostly  traveled,  just  as  the  bog- 
gy was  between  the  place  where  the  two 
fence  posts  stood  on  the  comer  and  the  tele- 
phone pole  set  at  a  distance  of  9%  feet  there- 
from, the  horse,  to  nip  a  fly  that  was  pester- 
ing him,  suddenly  threw  his  head  to  one  side, 
and  caused  the  right  fore  wheel  of  fbe  bug- 
gy to  collide  with  said  telephone  pole  with 
such  fOTce  and  violence  as  to  throw  Mr*.  Bil- 
lingsley over  the  dashboard  of  the  buggy  onto 
the  ground  with  such  force  as  to  painfully 
and  seriously  injure  her. 

From  these  facts  we  conclude  (1)  that  ap- 
pellant was  guilty  of  negligence  In  erecting 
and  maintaining  the  telephone  irale  where  it 
did;  (2)  that  such  negligence  was  the  proxi- 
imate  cause  of  the  injuries  sustained  by  ap- 
pellee's wife;  (3)  that  she  was  guilty  of  no 
negligence  proximately  contributing  to  her 
injury;  and  (4)  that  by  reason  of  appellant's 
negligence,  appellee  was  damaged  In  the  sum 
found  by  the  TerdlcL 

Oonclnslons  of  Iaw. 

The  foregoing  facts,  upon  which  the  con- 
clusions are  found,  were  specifically  alleged 
in  appellee's  petition.  If,  therefore,  tbey 
constitute  a  cause  of  action,  It  follows  that 
the  petition  was  not  subject  to  the  exceptions 
urged  against  it;  and,  if  we  are  correct  in 
finding  such  facts  were  proven,  and  in  the 
deduction  of  the  conclusions  from  them,  it 
also  follows  that  the  Judgment  should  not  be 
disturbed  upon  appellant's  contention  that  it 
is  not  supported  by  the  law  and  evidence. 
Therefore  we  will  enunciate  the  law  deemed 
applicable  to  the  facts  pleaded  and  proven, 
and,  when  this  Is  done,  we  think  it  vIU  be 
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demonstrated  that  appellee  stated  and  pcQTed 
a  good  cause  of  action. 

Poles  erected  In  a  highway  without  au- 
tborll7  of  law  are  unlaances,  and  one  sostaln- 
Ins  damages  special  and  apart  from  what  the 
public  In  general  sustain  by  reason  thereof, 
may  maintain  an  action  against  Mm  who 
maintains  snch  a  nuisance.  Keasbey  on 
Mec.  Wires,  |  60;  Webb's  Pollock  on  Torts, 
487.  But  In  this  state  telegraph  corporatlonB 
lwbl<di  Includes  tel^hone  companies)  are  an- 
tboiised  by  statate  to  set  their  poles  upon 
and  across  any  of  the  public  streets  in  this 
state  In  such  a  manner  as  not  to  incom- 
mode the  public  In  the  use  of  such  streets. 
Bev.  8t  188&,  art  698.  Where  the  privilege 
of  using  streets  for  telegraph  and  electric 
lines  Is,  as  in  this  state,  subject  to  the  con- 
dition that  the  poles  shall  be  so  placed  as  not 
to  Incommode  the  public,  courts  are  Inclined 
to  construe  the  right  granted  as  subject  to 
the  implied  condition  that  the  poles  shall 
□ot  be  so  located  as  to  be  dangerous.  Keas- 
bey on  Blec.  Wires,  |  62.  So,  where  a  tele- 
Krnph  or  telepbone  company  has  erected  poles 
in  dangerous  proximity  to  the  trareled  por- 
tion of  the  highway,  and  a  traveler  In  a  vehl- 
cle,  while  in  the  ezerdae  of  due  care  and 
vigilance.  Is  Injured  by  contact  therewith, 
the  company  will  be  liable  for  the  Injury; 
and  It  has  even  been  held  that  a  municipality 
which  directs  or  permits  the  maintenance 
of  a  pole  In  such  a  dangerous  locality  will 
t>e  liable  Jointly  with  the  company.  Joyce 
on  Elec.  Law,  |  605;  Thompson,  Com.  on 
Neg.  I  1233:  Cleveland  v.  Bangor  (Me.)  32 
Atl.  892,  48  Am.  St  Rep.  836.  A  telegraph 
or  telephone  company,  in  the  exercise  of  the 
right  accorded  It  by  the  statute  referred  to, 
is  bound  to  use  reasonable  care  In  the  con- 
Btmctlon  and  maintenance  of  Its  poles,  so 
that  travelers  along  such  streets,  In  the  ex- 
ercise of  ordinary  care,  shall  not  be  discom- 
moded or  injured  by  coming  in  collision  with 
tiiem  (Thompson,  Com.  on  Neg.  I  1286),  and 
whether  it  has  used  snch  care  Is  a  question 
of  fact  for  the  Jury, 

It  makes  no  difference  whether  the  fall- 
ore  of  a  telepbone  company,  in  the  exer- 
cise of  a  right  given  by  statute  to  set  Its 
poles  on  a  public  street  in  snch  a  manner 
as  not  to  incommode  the  public,  be  deemed 
negligence  i»er  se,  or  negligence  In  Its  ordi- 
nary form,  for,  however  considered.  It  is  a 
question  for  the  Jury  to  determine  from  all 
the  evidence  whether  there  was  such  a  fail- 
ure on  the  part  of  the  company.  If  there 
were,  the  company  would  be  liable  for  snch 
injuries  to  travelers  along  the  street  as  are 
proximately  caused  from  such  failure.  In 
the  absence  of  statutory  authority,  tbe  erec- 
tion and  maintenance  of  Its  poles  in  a  public 
tborongbfare  by  a  telephone  company  would 
be  a  nuisance,  for  the  right  of  the  company 
to  place  them  there  would  not  exist  So  If 
would  seem  that,  where  one  undertakes  to 
defend  such  act  under  the  statute,  it  is  for 
Um  to  show  that  be  brought  himself  within 
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its  terms.  And  unless  he  proves  that  tbey 
were  placed  in  such  a  manner  as  uot  to  dis- 
commode tbe  public  In  tbe  use  of  the  streets, 
there  is  a  failure  of  such  proof  on  his  part. 
Wolfe  V.  Brie  Tel^.  &  Telcp.  Co.  (C.  G.) 
33  Fed.  820;  Sbear.  &  Sedf.  on  Neg.  |  13. 

The  appellant  having  erected  the  telephone 
pole  in  dangerous  proximity  to  the  main- 
traveled  portion  of  the  street.  It  follows  from 
tbe  principles  of  law  stated  that  it  Is  liable 
for  the  injuries  inflicted,  if  Its  location  there 
was  the  proximate  cause  of  the  collision,  and 
there  was  no  negligence  on  the  part  of  Mrs. 
Bllllngsley  contributing  thereto.  '*The  prox- 
imate cause  of  an  event  must  be  understood 
to  be  that  which,  in  a  natural  and  contin- 
uous sequence,  unbroken  by  any  new.  In- 
dependfflit  cause,  produces  that  event  and 
without  which  that  event  wonld  not  havu 
occurred."  Shear.  &  Redf.  Neg.  |  26;  Gon- 
zales V.  Galveston,  84  Tex.  8,  19  S.  W.  284, 
31  Am.  St  Rep.  17.  "Where  there  Is  negli- 
gence, and  Injury  flovrlng  from  It,  and  there 
Is  also  an  Intermediate  cause,  disconnected 
from  the  negligence,  and  the  operation  of  this 
cause  produces  the  injury,  the  person  guilty 
of  the  negligence  cannot  be  held  responsible 
for  the  injury.  The  Inquiry  must  always 
whether  there  was  any  Intermediate  cause, 
disconnected  from  tbe  primary  fault  and  self- 
operating,  which  produced  the  Injury.  •  •  • 
Intervening  agencies  sometimes  Interrupt  the 
current  of  responsible  connection  between 
negligent  acts  and  Injuries,  but  as  a  rule, 
these  agencies,  In  order  to  accomplish  such 
result  must  entirely  supersede  the  original 
culpable  act,  and  be  in  themselves  responsi- 
ble for  the  Injury,  and  It  must  be  of  sncb 
a  character  tbat  tiiey  could  not  have  been 
foreseen  or  anticipated  by  tbe  wrongdoer. 
If  It  required  both  agendes  to  produce  the 
result  or  if  both  contributed  thereto  as  con- 
current forces,  the  presence  and  assistance 
of  one  will  not  exculpate  tbe  other,  because 
it  would  still  be  the  efficient  cause  of  the  In- 
Jury.  The  Intermediate  cause  must  super- 
sede the  original  wrongful  act  or  omission, 
and  be  sufliclent  of  itself  to  stand  as  the 
cause  of  the  plalntHTs  Injury,  to  relieve  the 
original  wrongdoer  from  liability.  'One  of 
the  most  valuable  of  the  criteria  furnished 
us  by  the  authorities  is  to  ascertain  whether 
any  new  force  has  Intervened  between  tbe 
fact  accomplished  and  the  alleged  cause.  If 
a  new  force  or  power  has  Intervened,  of  It- 
self sufficient  as  the  cause  of  the  misfortune, 
the  other  must  be  considered  too  remote.' 
♦  •  •  The  new  force  or  power  here  would 
have  been  harmless,  but  for  the  displaced 
wire,  and  the  fact  that  the  wire  took  on  a 
new  force,  ylth  the  creation  of  which  the 
company  was  not  responsible,  yet  It  contrib- 
uted no  less  directly  to  tbe  Injury  on  that 
account"  Ahem  v.  Telegraph  Co.  (Or.)  33 
Pac.  403,  22  L.  B.  A.  640;  Wehner  v.  Lager- 
felt  27  Tex.  av.  App.  524,  66  S.  W.  221. 
It  must  therefore  be  held  that  dangerous 
piQziml^  of  tbe  pol«  to  tbe  main-traveled 
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part  ot  tbe  street  was,  and  not  the  momexH 
tei7  Bwenring  ot  the  horse,  the  proximate 
cause  of  flie  colltsloa  which  resulted  In  the 
Injury  to  Mrs.  Billlngsley*  Otty  of  San  An- 
tonio T.  Porter,  2t  I^ex.  CIt.  App.  444,  S9  S. 
W.  928;  Eads  t.  City  of  MaishaU  (Tex.  OIt. 
App.)  29  S.  W.  171;  1  Shear.  &  Bedf.  p.  508; 
1  Thompson  on  Negligence  (last  Ed.)  I  93; 
Cleveland  v.  Bangor  (Mb.)  82  Atl.  892.  48 
Am.  St.  Rep.  836. 

The  question  of  c<mtrlhutorj  negligence 
was  one  for  the  Jury.  Although  Mrs.  BU- 
llngsley  was  aware  of  the  situation  of  the 
p<de,  such  knowledge  did  not  constitute  her 
undertaking  to  drive  along  tbe  road  between 
It  and  the  two  fence  posts  at  the  comer  neg- 
ligence per  Bfc  Beach  on  Oontributory  Neg- 
ligence, i  247;  15  Am.  &  Eng.  Ency.  of  Law 
^  Ed.)  468;  Olty  of  Denlson  v.  Sanford 
(Tex.  C»v.  App.)  21  S.  W.  786;  Kelly  t.  Rait 
way  Company  (Minn.)  9  N.  W.  588;  Mans 
T.  City  of  Springfield  (Mo.  Sup.)  14  S.  W. 
630.  20  Am.  St  B^  634;  City  of  Lincoln 
T.  Power,  151  n.  &  436,  14  Sup.  Ot  387,  88 
L.  Ed.  224;  Cleveland  v.  Bangor,  supra. 
Nor  did  the  fact  that  she  might  have  driven 
on  the  other  side  of  the  street  charge  ber 
with  such  negligence.  City  of  San  Antonio 
T.  Porter,  supra;  Ball  v.  City  of  El  Paso 
(Tex.  Glv.  App.)  2S  S.  W.  836;  McEelgue  t. 
aty  of  JanesvUle  (Wis.)  81  N.  W.  299; 
Walker  v.  Decatur  Company  (Iowa)  25  N.  W. 
267;  Shear.  &  Redf.  on  N^  |  876.  and  cases 
cited  under  note  9. 

All  questions  rataed  by  assignments  of  er- 
Top  not  dtqweed  of  by  what  we  have  said 
have  been  carefully  considered,  and  we  tUnk 
none  present  such  an  error  as  would  require 
a  reversal  ^  the  Judgment  It  is  therefore 
affirmed. 


PRICE  V.  OATMAN  et  nl. 

(Oourt  of  Civil  Appeals  of  Texas.    Nov.  26, 
1903.) 

GUARANTT  —  DXSCUTION  —  HIVIDBNCB  —  LHT- 
TERS  —  BBCONDART  BVIUBNGB  —  HARULBSS 

brror^rbdibujtt  op  ^tness. 

1.  In  an  actioo  on  a  contract  of  ^aranty 
which  had  been  Binned  by  no  other  fniarantor 
than  defendant,  his  testiniony  that  before  he 
signed  it  tbe  principal  stated  that  the  guar- 
antees reciuirea  at  feast  two  guarantors,  and 
that  another  would  be  obtained,  and  that  he 
signed  It  on  that  understanding,  is  admissible, 
as  explantory  of  his  testimony  that  the  guar- 
antees returned  it  to  the  principal  to  obtain  an- 
othergnarantor,  stating  that  they  would  not  oth- 
erwise nccept  It,  and  that  the  principal  brought 
the  instrument  and  letter  to  him,  and  that 
he  redelivered  it  to  the  principal  only  because 
he  relied  on  such  statement  in  the  letter  of  the 
guarantees,  and  the  statement  of  the  principal 
that  he  would  not  return  it  to  t^em  without 
such  additional  algnatnre. 

2.  Testimony  that  a  letter  returning  and 
refusing  to  accept  a  gnaranty  without  an  addi- 
tional guarantor  purported  to  be  from  the 
guaranteeiB,  was  on  their  stationery,  and  that 
their  name  vnts  signed  thereto  with  a  stamp, 
like  the  rignatures  to  all  letters  about  the  mat- 
ter afterwards  received  from  them,  is  suffldent 


to  authoriie  a  finding  that  tint  letter  waa  writ- 
ten and  signed  by  them. 

3.  Testimony  of  the  person  to  whom  a  letter 
was  sent,  and  to  whom  it  was  returned  after 
defendant  read  It  that  he  did  not  know  where 
it  was,  that  he  supposed  he  destroyed  it,  and 
that  he  did  not  turn  it  over  to  defendant,  is 
sufficient  to  authorize  defendant's  giving  see- 
ondaty  evidence  of  its  contents. 

4.  Erroneous  adm^slon  of  evidence  affording 
only  a  partial  defense  in  a  case  tried  by  the 
court  is  not  ground  for  reversal,  the  judgment 
for  defendant  as  to  the  whole  accoaot  showing 
that  it  was  not  predicated  on  such  evidence. 

6.  The  court  may  credit  a  guarantor's  state- 
ment that  the  guarantee  was  not  to  accept  the 
gnaranty  till  it  was  signed  by  another,  though, 
after  he  was  Informed  no  one  else  had  signed 
it  he  tried  to  get  a  sattlemeot  by  the  prin- 
cipal, and  though  many  letters  afterwards 

Sassed  between  them,  he  did  not  esoresslr 
eny  liability  till  sued. 

Error  from  Llano  Coun^  Court;  F.  J. 
Johnson,  Judge. 

AcOon  by  Ed.  V.  Price  against  H.  C.  H. 
Oatman  and  others.  Judgment  for  defend- 
ant Wedcs.  PUinttff  brings  error.  Affirmed. 

Mcliean  ft  Spears,  for  plalntMT  in  error. 
Ohas.  L.  Lauderdale,  for  defendants  In  error. 

STRBETMAN,  J.  Efr  V.  Price,  doing  bus- 
iness under  the  firm  name  of  Ed.  V.  Price 
&  Co.,  brought  this  suit  against  H.  a  H. 
Oatman,  as  principal,  and  J.  A.  Weeks,  as 
guarantor,  to  recover  the  amount  of  an  ac- 
count due  said  Price  &  Co.  by  Oatman. 
Judgment  was  rendered  against  Oatman,  but 
in  favor  of  Weeks,  and  Price  &  Co.  have 
prosecuted  this  writ  of  error. 

Four  assignments  of  error  are  based  upon 
platnttflT  In  error's  bill  of  ezc^on  to  the 
following  testimony  of  the  defendant  Weeks: 
"The  defendant  Oatman  presented  to  me  the 
instrument  sued  on,  and  requested  me  to 
sign  it;  and  he  at  the  same  tlme^  and  before 
I  signed  it  told  me  that  the  beneficiary  nam- 
ed therein,  Ed,  V.  Price  &  Co..  required  at 
least  two  solvent  penions  to  sign  it  and 
that  If  I  would  sign  it  he  would  get  an- 
other good  name  on  it.  Because  of  this  rep- 
resentation and  promise,  I  irigned  It  vrlth 
the  understanding  and  upon  the  condition 
that  it  should  not  be  delivered  to  or  accept- 
ed by  Ed.  y.  Price  &  Go.  until  such  other 
person  should  sign  it  with  me.  During  the 
month  in  which  the  Instrumrat  bears  date, 
or  the  month  following,  the  defendant  Oat- 
man again  came  to  me.  and  presented  to  me 
the  said  Instrument  here  sued  upon,  together 
■with  a  letter  addressed  to  him,  and  purport- 
ing to  have  been  written  and  signed  by 
said  Ed.  T.  Price  &  Co.,  and  delivered  both 
tbe  said  instrument  and  letter  into  my  hands. 
I  have  not  the  letter  In  my  possesion,  and 
cannot  procure  it  I  have  made  an  effort 
to  procure  It  but  have  been  unable  to  do 
so.  I  requested  said  Oatman  to  driver  it 
to  me,  or  to  produce  It  to  be  used  at  this 
trial,  but  he  said  be  had  destroyed  it  and 
be  did  not  deliver  It  to  me.  This  letter  was 
signed  Just  like  all  the  other  letters  tbat  I 
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afterwarda  recelTed  from  Kd.  V.  Price  A  Co., 
and  I  believe  the  slgnatara  was  that  of  Dd. 
V.  Price  &  Co.  When  said  Oatman  so  pre- 
sented to  me  the  said  Instmrnent  and  letter, 
he  raid  that  he  bad  sent  the  instnimeDt  in 
to  them  wlthoot  having  procnred  the  other 
name  or  signature  to  it,  as  he  had  promised 
to  do,  atad  ttiat  they  had  returned  It  to  him. 
together  with  this  letter,  so  that  be  might 
procure  such  other  signature;  that  he  had 
forgotten  to  procure  It  before  forwarding  the 
instrnnient  before,  and  had.  by  oversight, 
sent  it  in  without  such  other  signature.  I 
had  not  seen  the  signature  of  EA,  Y.  Price 
&  Co.  prior  to  the  time  when  raid  letter 
was  shown  to  me.  I  can't  say  that  I  examin- 
ed It  very  closely.  I  had  It  in  my  bands 
and  read  It.  The  signature  was  not  made 
with  a  pen.  It  was  printed  with  a  stamp. 
It  was  Just  like  the  signatures  to  all  the  let- 
ters that  I  afterwards  received  from  them 
about  the  buslnera,  and  copies  of  which  have 
been  introduced  by  the  plaintiff.  It  was  on 
the  stationery  of  Ed.  Y.  Price  &  Co..  and  I 
believe  it  was  their  idgnatore.  Said  letto* 
stated  that  Ed.  Y.  Price  ft  Co.  had  refused 
to  accept  the  proposed  guaranty  with  one 
name— my  name  alone— upon  it,  and  that 
they  woald  not  accept  the  guaranty  at  all 
witbont  at  least  two  solvent  persons  as 
makers  or  principal  signers  thereon,  and  that 
for  that  reason  they  had  returned  it  to  said 
Oatman.  Said  Oatman  then  explained  to  me 
that  he  had  before  sent  it  In  to  Bd.  V.  Price 
*  Co..  by  mistake,  without  havlnjp  procured 
such  other  signature  to  it,  as  he  bad  Intended 
to  do.  and  said  that  be  would  now  procure 
another— naming  Geo.  Gray  as  the  person 
whom  be  would  procure  to  sign  It  with  ma 
—and  that  he  would  not  return  It  without 
first  procuring  such  additional  nlgnature. 
Tliereupon,  believing  and  relying  upon  the 
statement  contained  In  mid  letter  that  said 
Bd.  V.  Price  &  Co.  wbuld  not  accept  the 
Instrument  without  such  additional  signature 
to  it,  and  that  Oatman  would  not  return 
it  to  them  without  such  additional  signature, 
I  redelivered  it  to  Oatman,  together  with 
said  letter,  upon  the  condition  and  with  the 
nnderstandli^  that  before  It  should  be  deliv- 
ered to  or  accepted  by  Ed.  V.  Price  A  Co. 
at  least  one  other  person  must  sign  it  with 
me  as  principal;  and  but  for  such  belief, 
and  reliance  thereon,  I  would  have  destroyed 
said  instrument,  instead  of  redelivering  It 
to  said  Oatman  for  the  purpose  stated.  Aft- 
erwards, while  said  Oatman  was  doing  busi- 
ness for  Ed.  Y.  Price  A  Co.,  I  believed  that 
be  had  procured  such  additional  signature 
to  the  instmrnent,  and  I  so  believed  during 
the  time  of  my  correspondence  with  them 
until  informed  to  the  contrary  by  their  let- 
ter wfalcb  has  been  Introduced  In  evidence. 
During  the  month  of  December,  1900, 1  wrote 
Ed.  Y.  Price  A  Co.  that  I  would  not  any 
longer  be  responsible  to  them  upon  said  In- 
Btmment  In  February  or  March,  1901—1 
cannot  remember  Out  dates,  and  have  neither 


the  letters,  nw  eo0eB  of  tbem— I  wrote  them 
not  to  send  any  mora  goods  to  Oatman,  ex- 
cept C.  O.  D." 

The  first  assignment  complains  of  the  evi- 
dence concerning  the  flrat  converaatlon  with 
Oatman.  Standing  alone,  this  evidence 
might  have  been  inadmissible,  bat,  as  ex- 
planatory of  the  subsequent  tranuctlons  be- 
tween plalntltr,  Oatman,  and  Weeks,  it  was 
properly  admitted. 

The  second  and  fourth  assignments  com- 
plain of  the  admission  of  secondary  evidence 
of  the  contents  of  the  letter  from  Price  ft 
Oo.,  becanae  the  execution  of  the  original 
was  not  sufllclently  proved,  nor  its  loss 
shown,  and  because  the  opinions  of  the  wit- 
ness ^s  to  the  signature  were  inadmissible. 
The  evidence  was  sufficient  to  justify  the 
court  In  finding  that  the  letter  was  written 
and  signed  by  Price  ft  Co.  Oatman,  to 
whom  the  letter  was  directed,  and  to  whom 
it  was  said  to  have  been  returned  by  Weeks 
after  reading  It,  testified  that  he  did  not 
know  where  the  letters  received  by  him  from 
Price  A  Co.  were.  He  raid:  "I  suppose  1 
destroyed  the  correspondence  I  received 
from  tbem.  I  do  not  know  where  tbey  are. 
I  did  not  turn  over  sucb  correspondence  to 
John  A.  Weeks."  This  was  sufficient  to  ex- 
cuse Weeks  from  prodncing  the  orli^I  of 
the  letter. 

Objection  was  made  to  the  evidence  con- 
cerning the  letters  vrritten  by  Weeks  to  plain- 
tiff, because  the  originals  were  not  produced, 
and  the  originals  were  not  shown  to  have 
been  received  by  Price  A  Ca  The  trial  was 
before  the  court  without  a  Jury,  and  it  Is  ap- 
parent that  the  Judgment  was  not  predicated 
upon  these  letters,  because  they  would  have 
afforded  only  a  partial  defense  for  Weeks, 
whereas  the  Judgment  was  in  his  favor  as 
to  the  whole  account.  If  there  was  any  er- 
ror In  admitting  them,  therefore.  It  would 
not  authorize  us  to  reverse  the  case.  The 
admlAsIon  of  improper  evidence  In  a  trial 
before  the  court  without  a  Jury  is  not  re- 
versible error,  when  tt  Is  apparent  that  the 
Judgment  la  based  npmi  other  evidence  fn 
the  case. 

The  fifth  and  sixth  anlgnments  of  error 
complain  tliat  the  verdict  In  favor  of  Weekp 
la  contrary  to  the  evidence.  The  theory  of 
Weeks  was  that  he  relied  upon  the  repre- 
sentation and  statement  of  plaintiffs thattbej 
had  not  accepted  the  Instrument  as  orig- 
inally signed,  and  that  they  would  not  accept 
It  until  It  was  signed  by  at  least  two  guar- 
antors, and  that  therefore  there  was  no  law- 
ful delivery  to  and  acceptance  by  Price  ft 
Co.  of  the  guaranty.  Letters  were  Introdu- 
ced showing  that,  after  Weeks  had  been  In- 
formed that  no  other  person  had  signed  the 
gnaranty,  be  continued  to  try  to  get  a  settle- 
ment by  Oatman;  and,  although  many  let- 
ters passed  between  Weeks  and  plaintiff. 
Weeks  does  not  seem  to  have  expressly  de- 
nied bis  liability  until  be  was  sned.  These 
facta  tend  -nrf  atrongly  to  discredit  Us  eri- 
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deuce,  but  we  are  nnable  to  say  tliat  the 
court  could  not  have  given  credit  to  Ms  tes- 
timony notwithstanding  the  f&cts  stated. 

We  hare  given  careful  consideration  to  tbe 
statement  of  facts,  and  have  reached  the  con- 
clusion that  there  is  sufficient  evidence  to 
sustain  the  judgment  Finding  no  error,  the 
Judgment  Is  affirmed. 


fEBNIOAN  T.  HOUSTON  IGH  ft  BBSW- 
ING  CO. 

(Court  of  Civil  Appeals  of  Texas.   Nov.  18, 

1903.) 

HASTSR  AND  SBRVANT— PSRSONAL  INJURIES 
—  DBFBCTIVB  APPUANCBS  —  EVIDEMCB  — 
PLBADINOa-VARIANCB-INDBPENDBNT  OON- 
TRACTOB. 

1.  In  an  action  for  personal  Injuries,  in  whidi 
plaintiff  alleged  tliat  the  falling  of  the  iron 
which  Injur^  him  was  caused  by  the  iosuflB- 
cient  strength  of  the  hook  used  to  hoist  it,  evi- 
dence that  the  hook  broke  because  it  was  too 
Isjge  to  pass  through  a  hole  in  the  iron,  eo 
that  the  weight  was  borne  on  the  point  of  the 
hook,  causing  it  to  break  in  the  middle,  was 
properly  ezc-luded. 

2.  In  an  action  hj  a  servant  for  persona)  In- 
juries from  the  falUng  of  an  iron,  owing  to  tlie 
kodaking  of  a  hook  used  to  hoist  it,  It  appear- 
ed that  a  hook  of  the  size  used  would  support 
a  much  heavier  weight  if  not  defective,  and 
the  only  inspection  of  the  hook  shown  wna 
made  three  or  four  weeks  before  the  aeddent 
occurred,  and  it  had  been  used  continuously 
during  the  intervening  time  to  lift  heavy 
weights.  Held,  sufficient  to  require  submis- 
sion to  the  jury  of  the  issue  as  tx>  whether  or 
not  the  hook  was  defective. 

'  3.  In  an  action  by  a  servant  for  personal  In- 
juries it  appeared  Uiat  the  work  was  done. un- 
der the  supervision  of  a  certain  person,  but 
that  the  president  of  defendant  corporation  was 
present,  giving  directions  at  various  times  while 
the  work  was  in  progress,  and  several  witoess- 
es  testified  that  the  person  In  charge  of  the 
work  was  defendant's  foreman,  ^is  person 
testified  that  he  had  an  oral  contract  to  per- 
form the  work,  and  that,  though  defendant 
paid  the  laborers,  it  was  at  bis  request,  be- 
cause he  could  hot  Iceep  the  accounts  straight 
He  was  not  reqaired  to  give  aoj  bond,  and, 
though  the  work  was  completed  some  months 
before  the  trial,  he  had  had  no  settlement  with 
defendant.  End  ta  require  anbmlssion  to  the 
jury  of  the  issue  as  to  whether  the  person  In 
charge  of  the  work  was  an  independent  con- 
tractor. 

Appeal  trom  Etarria  County  Court;  Blake 
Dnpree,  Judge. 

Action  by  IC  Jernlgan  against  the  Hous- 
ton Ice  ft  Brewing  Company.  From  a  Ju^- 
ment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Byers  ft  Byers,  for  appellant  Baker, 
BottB,  Bafcor  &  Lovett,  for  appellee. 

PLEASANTS,  J.  This  Is  a  suit  4)y  appel- 
lant to  recover  damages  from  appellee  for 
personal  Injuries  allied  to  have  been  caused 
by  appellee's  negligence.  The  petition  al- 
lies, In  substance,  that  appellant  while  in 
the  employment  of  appellee,  and  in  the  pn^ 
ft  dlsctaaise  of  the  daties  of  bis  employment 


was  injured  by  the  falling  of  a  heavy  piece 
of  IroD  which  appellant  and  other  employto 
of  appdlee  were  engaged  la  moving  under 
the  direction  and  Bupervislon  of  appellee's 
president  and  the  foreman  In  charge  of  the 
work,  and  that  said  Injury  was  due  to  the 
negligence  of  app^ee  in  failing  to  fnmiah 
appellant  with  reasonably  safe  ai^liances 
with  which  to  po^orm  his  wwk.  The  al- 
legations of  the  petition  in  respect  to  the 
defect  in  the  appliances  are  as  follows: 
"That  a  heavy  piece  of  iron  was  being  hoist- 
ed by  means  of  a  chain  and  block  and  tackle, 
and  the  chain  or  hook  by  means  of  which  the 
iron  was  lifted  gave  way  and  turoke;  that 
plaintiff  was  %norant  of  the  fact  that  the 
chain  or  hook  attached  thereto  was  insuffi- 
cient to  support  the  wei^t;  ■  that  the  chain 
or  hook  was  not  of  sufficient  strength  to 
support  the  strain  upon  it  when  the  attem[A 
was  made  to  hoist  the  heavy  piece  of  iron." 
The  appellee's  answer  contains  a  geno'al  de- 
murrer and  genera]  denial  and  sfieclal  pleas 
setting  op  the  defenses  of  contrtbntsry  negli- 
gence, assumed  risk,  unavoidable  accident 
and  hidden  defect;  and  further  beaded  that 
at  the  time  appellant  was  Injured  he  was 
not  in  appellee's  employment  but  In  that  of 
an  Independent  contractor,  who  had  a  con- 
tract with  appellee  to  remove  an  old  Ice 
plant  from  appellee's  premises.  The  cause 
was  tried  by  a  Jnry  In  the  court  belofr,  and 
under  peremptory  Instructions  from  the  court 
a  verdict  was  returned  in  favor  of  the  de- 
fendant and  Judgment  was  rendered  accord- 
ingly. 

The  evidence  as  to  'Uie  manner  in  which 
appellant's  Injury  was  caused  was  im dis- 
puted, and  la  In  substance  as  follows:  Ap- 
pellant and  others  were  engaged  in  mov- 
ing an  iron  tank  from  a  building  owned  by 
appellee.  The  tank  was  removed  by  sections, 
and  as  each  section  was  loosened  from  Its 
fastening  it  was  caught  by  a  hook  sus- 
pended by  a  chain  from  a  pulley,  by  means 
of  which  it  was  hoisted  from  Its  position. 
The  hook  was  attached  to  the  section  of  the 
tank  that  was  being  raised  by  placing  it  in 
one  of  the  rivet  holes  In  said  section.  While 
engaged  in  raising  one  of  these  sections, 
which  weighed  about  1,500  pounds,  the  hook 
by  which  It  was  being  raised  broke,  and  the 
heavy  Iron  section  fell  upon  appellant  and 
injured  him  as  alleged  In  his  petltltm.  This 
hook  and  the  other  appliances  mentioned  be- 
longed to  appellee,  and  had  been  used  about 
the  premises  for  some  time  for  hoisting  ma- 
chinery and  other  heavy  articles,  l^e  book 
was  an  inch  in  diameter,  and  according  to 
expert  testimony  should  have  sustained  a 
weight  of  6,000  pounds.  It  had  been  ex- 
amined for  defects  three  or  four  weeks  be- 
fore the  accident  and  then  appeared  to  be 
in  good  condition.  After  Its  examination  It 
had  been  frequently  used  to  hoist  heavy  ar- 
ticles, and  a  few  days  before  it  broke  It  bad 
sustained  a  wdgbt  of  4,000  pounds.  The 
work  In  the  prosecution  of  which  appellant 
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wu  injured  wu  b^ng  done  under  the  di- 
rect anperTlskni  of  Petrar  ilvrphj,  but  tbe 
president  of  appellee  company  was  preaent, 
and  gave  directions  at  rarlons  tlmea  wlille 
the  work  was  In  {Hropeaa.  SeTeral  witnesaea 
testified  that  Murphy  was  app^ee's  fore- 
man, and  was  In  cfaaige  of  the  work  as 
such.  The  work  of  rouoTlng  the  tank  had 
been  In  prepress  for  snne  time  prevlona  to 
the  day  on  which  appellant  was  Injm^  and 
all  of  the  persons  employed  In  the  work  had 
been  paid  by  api>ellefc  Murphy  teatlfled 
that  be  bad  an  oral  contract  with  appellee 
to  remove  an  old  Ice  plant,  of  which  this  tank 
was  a  part,  from  appellee's  botldlng;  that 
he  took  the  contract  to  remoTe  the  plant  for 
¥1,000,  and  under  said  contract  he  was  to 
fnmlah  all  the  labor  necessary  for  the  work, 
and  that  appellant  and  the  other  laborers 
engaged  in  socb  work  were  employed  by  him. 
He  admitted  that  the  appellee  bad  paid  the 
wages  of  the  laborers,  but  said  that  this  was 
done  at  bis  request,  and  was  done  because 
be  could  not  keep  the  accounts  straight.  He 
further  testified  that  he  was  not  required  to 
give  any  bond  for  the  performance  of  the 
work;  that  be  completed  his  contract  some 
four  months  before  tbe  trial  In  the  court 
below,  but  bad  not  Uhd  a  setUement  with 
appell^9;  that  appellee  still  owed  him  mon- 
ey on  said  contract,  and  was  holding  same 
pending  the  result  of  this  suit;  and  that  he 
is  now  selling  lunches  on  tbe  streets  of 
Houston  for  h  living. 

Appellant* assignments  of  error  from  the 
first  to  the  fifth,  Inclusive,  complain  of  the 
ruling  of  the  trial  court  In  sustaining  de- 
fendant's objection  to  testimony  offered  by 
plaintlfF  to  the  effect  that  tbe  hook  used  In 
hoisting  the  section  of  tank  which  fell  upon 
plaintiff  was  too  large  to  fit  into  the  rivet 
hole  In  said  section  into  which  It  was  placed; 
that  only  the  point  of  said  hook  would  go 
into  the  hole,  and  that  by  reason  of  this  fact 
the  weight  of  the  section  pulled  the  two  ends 
of  the  hook  apart,  and  caused  it  to  break  In 
the  center.  This  testimony  was  objected  to 
on  tbe  ground  that  it  varied  materially  from 
the  allegations  of  the  petition,  the  only  al- 
location in  the  petition  as  to  the  defects  in 
tbe  hook  being  that  it  was  of  Insuffldent 
strength  to  sustain  the  weight  put  upon  it, 
and  this  testimony  was  an  attempt  to  show 
that  tbe  hook  did  not  break  because  It  was 
of  Insnfflclent  strength,  but  because  It  was 
not  properly  inserted  in  the  rivet  bole  ot  tbe 
iron  that  was  heing  hoisted. 

We  think  the  objections  to  the  evidence 
wwe  properly  sustained.  The  petition  spe- 
riflcally  alleged  that  the  defect  In  the  ap- 
pliances furnished  plaintiff  consisted  In  their 
Insnffldency  in  atrei^h,  and  tbe  only  n^- 
ligence  charged  was  In  the  failure  of  de- 
fendant to  fnmlsh  appliances  of  sufficient 
itrengtb  to  sastaln  the  weight  of  tbe  Iron 
that  was  being  lifted.  Defendant  was  only 
called  upiMi  to  meet  the  case  made  by  the 
petttlfMi,  ud  ^alntlff  ootdd  only  recover  upon 


proof  of  the  negligence  charged  in  the  pe- 
tition. By.  Oo.  V.  Johnson  (Tex.  Civ.  App.) 
tt6  S.  W.  907.  Appellant  Is  certainly  not  in  a 
position  to  complain  of  the  refusal  of  the 
court  to  permit  him  to  Introduce  this  evi- 
dence, because,  If  It  be  true.  It  would  not 
authorlae  a  recovery  under  plalntiCTs  peti- 
tion, and  its  only  ^ect  would  be  to  rebut 
tbe  Inference  that  arises  from  the  other  evi- 
dence in  the  case  that  the  hook  was  of  in- 
anffident  strength  as  alleged  in  the  petition. 

Tbe  sixth  assigoment  assails  the  chaige 
of  the  court  instructing  tbe  Jury  to  find  for 
tbe  defendant.  We  think  this  assignment 
should  be  sustained.  The  evidence  in  the 
case  was  sufficient  to  raise  the  Issue  of  neg- 
ligence on  the  part  of  appellee  In  falling  to 
furnish  a  hook  of  sufficient  strength  to  sus- 
tain the  weight  put  upon  It,  and  also  the  is- 
nw  of  whether  appellant  at  the  time  he  was 
Injured  was  In  the  employment  of  appellee 
or  of  an  independent  contractor.  If  the  evi- 
dence only  showed  that  the  iron  that  was 
being  hoisted  fell  upon  appellant  and  injured 
him,  it  would  be  Insufficient  to  raise  the  is- 
sue of  negligence  on  the  part  of  appellee,  be- 
cause negl^ence  cannot  be  Inferred  from  tbe 
mere  happening  of  an  accident.  By.  Co.  v. 
Rotnnson.  78  Tex.  286,  U  S.  W.  327.  But  the 
evidence  goes  further,  and  shows  that  tbe 
Iron  fell  because  the  hook  by  which  it  was 
being  hoisted  broke,  and  that  a  hook  of  the 
size  of  this  one  which  was  not  defective 
irould  be  capable  of  sustalntug  fotur  times 
the  weight  of  the  Iron  that  was  being  raised 
by  this  hook.  The  only  Inspection  of  tbe 
book  shown  by  tbe  evidence  was  made  three 
or  four  weeks  before  this  accident  occurred, 
notwithstanding  It  had  been  frequently  used 
to  lift  heavy  weights  during  the  time  be- 
tween socb  Ineqpection  and  the  happening  of 
tbe  accident  by  which  appellant  was  Injured. 
Vrom  these  facts  we  think  tbe  Jury  might 
have  reasonably  inferred  that  tbe  hook  broke 
because  of  some  defect  or  Injury  which 
rendered  It  of  Insufficient  strength  to  suth 
tain  tbe  weight  put  upon  It,  and  that  appel- 
lee might,  by  a  more  frequent  inspection, 
have  discovered  the  defect  in  the  book,  and 
was  guilty  of  nei^lgence  In  falling  to  dis- 
cover same. 

As  before  stated,  the  evidence  Is  clearly 
conflicting  on  tbe  Issue  of  whether  or  not 
Murphy  was  an  Independent  contractor,  and 
that  Issue  could  not  imperly  be  withdrawn 
from  the  Jury. 

The  JudfTRient  of  the  court  below  Is  re- 
rersed,  and  this  cause  remanded  for  a  new 
crial.   Reversed  and  remanded. 


HARBERS  et  al.  V.  LETT  at  al. 
(Gonrt  of  CMI  AppcRlR  of  Texas.  Nor.  12, 

1003.) 

VBNDOR'S  LIEN— NOTKB— FRAUD— BONA  FISB 
PtTRCHAfiER-HOHBSTBAO. 
1.  The  owiiPT  of  a  homestead,  occupied  1» 
himself  and  wife  as  such  for  many  years,  dera- 
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ed  it  to  a  tliird  person  for  tbe  parpose  of  rain- 
ing  monef .  with  the  homestead  as  security,  hia 
wue  joining  in  tbe  acknowledgment,  but  not 
henelf  sigumg  the  deed.  Tbe  land  was  con- 
veyed back  to  the  husband,  the  grantor  retain- 
ing ft  veudor's  lien,  to  whom  the  grantee  execut- 
ed Dotea  for  part  of  the  pretended  purchase,  no 
consideration  passing  in  either  of  the  transac- 
tions. Held,  that  tbe  notes  were  fraudulent. 

2.  One  bOTing  knowledge  of  the  occtipancy  of 
land  as  a  homestead  as  such  for  over  18  years, 
and  knowing  all  the  parties,  approached  the 
holder  of  a  vendor's  lien  thereon  and  notes  se- 
cured thereby,  all  ftandnlently  executed  about 
that  time,  and  adied  where  he  conid  boy  good 
vendor's  lien  notes.  Being  offered  the  notes  in 
question,  he  refused  to  buy,  though  he  loaned  the 
holder  au  amount  equal  to  tbe  notes  so  held  as 
collateral  to  a  note  of  the  holder  in  an  equal 
sum,  and  receiTing  an  assignment  of  the  lim 
notes,  before  maturity.  He  had  no  search  made 
of  the  title  at  the  time  of  making  the  loan,  but 
testified  that  he  knew  some  sort  of  transaction 
was  made  whereby  tbe  notes  could  be  given  by 
the  owner  of  the  homestead;  that  he  had  no 
knowledge  of  any  fraud  in  the  transaction,  and 
that  he  believed  the  principal  note  upon  which 
be  made  the  loan  was  good  without  tbe  collat- 
eral. Held,  that  he  was  not  a  bona  fide  holder 
of  the  lien  and  notes,  entitling  him  to  foreclose 
for  balance  due, 

3.  Where  it  is  shown  that  vendor's  lien  notes 
were  fraudulently  executed,  without  coneidera- 
tion,  for  the  purpose  of  raising  mouey,  with  a 
homestead  as  security,  the  burden  is  on  plain- 
tiffs, in  an  action  to  foreclose  tbe  lien  for  pay- 
ment of  balance  on  the  notes,  to  show  the 
amount  due,  even  U  they  ore  Innocent  holders 
of  inch  notes. 

Appeal  from  District  Court,  Brazos  Odus- 
ty;  J.  a  Scott,  Judge. 

Action  by  Samuel  hevj  and  another 
against  Battle  O,  Barbers  and  others.  From 
Judgment  for  plalntiirs,  defendants  appeaL 
Reversed. 

Tallafem  &  Armstrong,  V.  B.  Bndson,  and 
S.  R.  Henderson,  for  appellants.  A.  C. 
Brelts^  Ford,  Ford  &  Nagle,  and  Doremns  & 
Bntto,  tor  appellees. 

GARRKTT,  O.  J.  This  action  was  brought 
by  Samuel  and  Julius  Levy,  partners  com- 
posing the  firm  of  Levy  Bros.,  against  Hattie 
0.  Barbers  and  Albert,  Fred,  Clem,  Elma, 
and  Hattie  Ray  Harbers,  to  foreclose  a  ven- 
dor's lien  upon  two  parcels  of  land  situated 
in  the  county  of  Brazos,  for  the  payment  of 
a  balance  due  upon  two  promissory  notes 
alleged  to  have  been  executed  by  A.  H.  Har- 
bers and  the  said  Hattie  C.  Harbers,  his 
wife,  to  A.  D.  McOonnico,  In  part  payment  of 
the  purchase  money  for  the  land  described 
in  tbe  petition,  which  had  been  conveyed  to 
the  said  A.  H.  Harbers  by  the  said  A.  D. 
McConnIco;  and  it  was  alleged  that  tbe  notes 
had  been  transferred  to  the  plaintiffs  for  a 
valuable  consideration,  before  maturity.  It 
was  further  alleged  that  the  said  A.  H.  Har- 
bers bad  died  intestate  and  iusolvent,  and 
that  there  bad  been  no  admlnistratiou,  and 
no  necessity  for  any,  and  that  he  bad  left  as 
his  sole  heirs  the  said  Hattie  C.  Harbers,  his 
surviving  wife,  and  their  children,  tbe  said 
Albert.  Fred,  Caem.  Elma,  and  Hattie  Bay 
Harbers.  The  three  last  named  children 


were  alleged  to  be  minors.  Sam  B.  Hender- 
son was  appointed  by  the  court  as  guardian 
ad  litem  for  the  minor  defendants.  The  de- 
fendant Hattie  C.  Harbers  pleaded  non  est 
factum  to  the  execution  by  her  of  the  notes 
and  deed,  and  also  that  they  were  executed 
by  tbe  said  A.  H.  Harbers  for  the  purpose  of 
furnishing  security  to  borrow  money,  and 
were  void,  and  were  of  no  binding  force,  be- 
cause tbe  land  was  tbe  homestead  of  herself 
and  the  said  A.  H.  Harbers.  There  was  a 
trial  to  tbe  court  without  a  jury,  which  re- 
sulted in  a  Judgment  in  favor  of  the  plain- 
tiffs establishing  a  vendor's  Hen  against  the 
land  for  tbe  balance  due  on  the  notes  sued 
on  amounting  to  I78X.90,  and  ordering  that 
the  same  be  sold  for  tbe  payment  of  the 
sum  adjudged  to  be  due;  tbe  surplus,  if  any, 
to  be  paid  to  the  defendant  Hattie  O.  Har- 
bers. 

A.  B.  Barbers  and  A.  D.  McOonnico  wwe 
partners  In  business  as  Insurance  ^ents. 
Harbers  was  pressed  for  money,  and  was 
considerably  indebted  to  his  firm.  He  owed 
bills  around  town,  and  needed  money  to  pay 
them.  The  land  upon  which  the  plaintiffs 
seek  to  establish  the  vendor's  Hen  was  the 
homestead  of  Harbers  and  his  wife,  and  had 
been  for  many  years. '  In  order  to  raise  mon- 
ey, with  the  homestead  as  security,  Harbers 
executed  a  deed  on  January  28, 1886,  to  A.  D. 
McOonnico,  for  the  two  tracts  of  land  describ- 
ed in  the  petition,  which  were  the  home- 
stead, reciting  a  cash  couslderatlon  of  $2,500, 
no  part  of  which  was  paid.  The  deed  pur- 
ported to  have  been  signed  also  by  the  defend- 
ant Hattie  C.  Harbers,  and  to  have  been  duly 
acknowledged  and  proven  for  record  by  both 
the  said  A.  H.  Harbers  and  his  wife.  A.  D. 
McOonnico  executed  a  deed  to  the  said  A.  H. 
Harbers,  dated  January  29,  1896,  by  which 
be  conveyed  to  tbe  said  A.  H.  Harbers  the 
said  homestead  premises  for  a  recited  con- 
sideration of  $2,S00,  of  which  11.000  was  re- 
cited as  paid  In  cash,  and  the  balance  as  eTi- 
denced  by  three  promissory  notes  for  ^00 
each  of  the  same  date  as  the  deed,  payable 
to  the  order  of  the  said  A.  D.  McOonnico  on 
January  29,  1897.  1888.  and  1888,  after  date, 
and  signed  by  A.  H.  Harbers  and  H.  C.  Bar- 
bers. The  notes  recited  that  they  were  ex- 
ecuted as  a  part  of  the  consideration  of  the 
land  described  and  the  retention  of  the  ven- 
dor's lien.  Both  deeds  were  filed  for  record 
at  the  same  time  on  January  81,  1896,  and 
were  duly  recorded.  The  purpose  of  the  con- 
veyances of  the  land  and  tbe  execution  of  tbe 
notes  was  to  raise  money  on  tbe  notes. 
Nothing  was  paid  as  a  consideration  for  tbe 
execution  of  the  deeds.  McOonnico  was 
cashier  of  tbe  Merchants'  &  Planters'  Bank 
of  Bryan,  and  the  Levy  Bros,  were  money 
lenders.  According  to  the  testimony  of  Sam- 
uel Levy,  about  January  14,  1896,  he  asked 
MeConnIco  If  McOonnico  knew  of  any  good 
vendor's  lien  notes  that  he  could  buy.  Mc- 
Oonnico showed  blm  the  three  notes  signed 
A.  H.  Harbers  and  H.  O.  Harbers,  pay^ 
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able  to  himself,  and  offered  to  sell  them  at 
tbelT  face  value.  I^rj  declined  to  buy  them, 
bnt  offered  to  lend  McConnioo  ¥1,500  on  his 
own  note,  with  the  three  vendor's  lien  notes 
attached  as  collateral.  McOonnico  accepted 
the  offer,  and  the  loan  was  made.  Iievy  had 
resided  In  Bryan  18  years,  and  knew  Har- 
bers  all  the  time,  and  that  he  had  occupied 
all  that  time  the  premises  In  controversy  as 
a  homestead,  and  that  he  and  his  family 
were  In  possession  of  and  occupying  the 
same  at  the  time  be  took  the  note  from  M,c- 
Connico.  Levy  testifled  that  he  knew  from 
the  notes  that  some  sort  of  transaction  was 
made  by  which  Harbers  and  wife  could  give 
the  notes,  but  that  he  had  no  knowledge  or 
suspicion  of  any  fraudulent  arrangement  be- 
tween Harbers  and  McConnlco,  and  knew 
nothing  of  the  deeds,  except  such  informa- 
tion as  was  disclosed  by  the  face  of  the  notes; 
that  he  did  not  have  the  title  to  the  property 
examined,  and  made  no  inquiry  as  to  the 
notes  or  transaction  on  which  they  were 
baaed,  and,  regarding  Harbers  and  McConnl- 
co as  honorable  men,  he  believed  the  notes 
to  be  all  right.  Harbers  died  in  January, 
189T,  before  the  maturity  of  the  first  note. 
The  defendant,  his  widow,  paid  the  flrst 
note,  and  made  payments  of  the  others,  re- 
ducing them  to  the  amount  ascertained  by 
the  judgment.  She  made  no  objection  to  the 
notes,  but  testifled  that  she  made  the  pay- 
ments to  protect  her  husband's  name.  She 
testifled  that  she  did  not  sign  the  deed  from 
Harbers  and  herself  to  McConnlco,  or  the 
notes  sued  on;  and  it  was  shown  by  the  ex- 
hibition of  the  deed  and  notes  and  compari- 
son of  signatures  admitted  to  be  genuine  that 
she  did  not  do  so.  The  defendant  Elma  Mor- 
ris testifled  that  she  signed  her  mother's 
name  to  the  deed  at  the  direction  of  her  fa- 
ther. The  notary  who  certified  to  the  ac- 
knowledgment testified  that  the  defendant 
Hattle  O.  Harbers  signed  and  acknowledged 
the  deed,  bnt  on  cross-examination  it  was 
shown  that  be  was  old  and  nearsighted,  and 
be  thought  that  perhaps  the  defendant  bad 
taken  the  deed  Into  another  room,  and  return- 
ed with  It  signed;  also  that  he  had  never 
met  the  defendant  more  than  two  or  three 
times.  The  amount  of  the  recovery  In  the 
ju^lfment  is  for  the  balance  due  on  the  note. 
There  Is  no  proof  in  the  record  of  what.  If 
anything,  McOonnico  owed  the  plaintiffs  on 
blB  note. 

We  are  of  the  opinion  that  the  evidence 
condualvely  charges  the  plaintiffs  with  no- 
tice of  the  fraud  in  the  transaction  In  which 
the  notes  sued  on  were  executed.  Samuel 
Levy  knew  all  of  the  parties  connected  with 
the  transaction.  He  knew  that  for  18  years 
Harbers,  with  his  family,  had  occupied  the 
premises  in  controversy  as  a  homestead,  and 
that  they  were  residing  thereon  and  in  pos- 
session tiiereof  when  he  acquired  the  notes. 
The  recitals  in  the  notes  and  their  effect, 
taken  in  connection  with  his  previous  knowl- 
edge,  advised  him  that  there  must  have  been 


a  conveyance  of  the  premises  from  Hurbera 
to  McOonnico.  The  deeds  were  a  part  of  the 
tiUe  which  gave  the  vendor's  lien  which 
Ijcvy  acquired  as  the  assignee  of  the  notes, 
and  he  was  bound  by  such  information  as 
they  would  have  given  him,  although  he 
did  not  have  actual  knowledge  thereof.  Qls 
conduct  showed  that  his  suspicious  were 
aroused,  because,  although  he  was  In  search 
of  good  vendor's  lien  notes,  he  declined  to 
take  these  except  as  collateral  security  to  the 
note  of  a  maker,  whom  be  beUeved  good 
without  them.  Notwithstanding  the  knowl- 
edge he  had  that  some  sort  of  a  transaction 
had  been  effected  by  which  Harbers  and  his 
wife  could  make  the  notes  so  as  to  be  secured 
by  land  which  be  knew  was  being  occupied 
by  them  as  a  homestead,  and  had  been  oc- 
cupied by  them  as  such  for  18  years,  yet 
there  is  not  one  syllable  of  inquiry  made  by 
him  either  of  McOonnico  or  of  Harbers  or  his 
wife.  A  simple  question,  suggested  by  the 
slightest  prudence,  would  have  elicited  the 
facts,  or  led  to  such  further  inquiry  as 
would  have  laid  bare  to  an  honest  search 
for  information  the  fraud  involved  in  the 
execution  of  the  notes  and  their  purpose.  If 
the  defendant  Hattie  C.  Harbers  did  not  ac- 
knowledge the  deed,  It  could  not  be  of  any 
binding  force  against  her,  although  the  plain- 
tiffs had  acquired  the  notes  without  knowl- 
edge of  the  fraud  in  their  execution,  and  were 
lnno<^nt  holders  thereof.  But  the  testimo- 
ny of  the  notary  is  sufficient  to  support  the 
conclusion  of  the  court  that  she  had  ac- 
knowledged the  deed. 

It  having  been  shown  that  the  notes  were 
frandulenUy  executed  without  consideration, 
and  for  the  purpose  of  raising  money,  with 
the  homestead  as  security,  the  burden  was 
on  the  plaintiffs,  although  they  might  be 
Innocent  holders  thereof,  to  show  what 
amount  was  due  them  on  the  note  for  which 
they  were  collateral,  since  there  could  be  no 
recovery  for  a  greater  amount.  We  are  of 
opinion,  however,  that  upon  the  undisputed 
facts  of  the  case  Judgment  should  have  been 
rendered  for  the  defendants;  hence  the  Judg- 
ment of  the  court  below  will  be  reversed,  and 
such  Judgment  will  be  here  rendered  as 
should  have  been  rendered. 

Bevened  and  rendered. 


GULF.  C.  A  a.  F.  RY.  CO.  v.  COOPER.* 
(Court  of  Civil  Appeals  of  Texas.    Oct.  28, 
1903.) 

HASTBR    AND  SSRVANT-NBaUGENOB-CON- 
TRIBimStT  NBOUOBNCD— BVI- 
DE3NCD— INSTRUCTIONS. 

1.  Evidence  on  the  issue  as  to  whether  plain- 
tiff, a  hrakeman,  injured  in  coupling  cars,  hnd 
a  good  reason  for  his  presence  between  the 
cars,  held  to  sustain  a  finding  for  plaintiff. 

■2.  A  locomotive  was  backing  up,  approach- 
ing a  train,  when  it  stopped  on  the  signal  of  a 
brakeman,  who  then  went  Id  front  of  the  for- 
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ward  car  to  adjust  Hib  drawhead  thereoo,  and 
the  locomotive,  without  warning,  started  back- 
wards, whereby  he  was  injured.  Held,  that 
the  brakeman  was  not  guilty  of  contributory 
negligence  in  not  Beeing  the  englDe  so  as  to 
avoid  the  injury, 

3.  The  engineer  waa  negligenb  in  backlog  tiie 
train  without  further  signal  and  without  warn- 
ing. 

4.  Where  a  brakeman  adjusting  a  defectiTe 

drawhead  ia  injured  by  the  locomotlTe  backing 
toward  the  car  without  warning,  a  contention 
that  the  brakeman  assumed  the  risk  by  con- 
tinuing in  the  service  of  the  railroad  after 
learning  of  the  defect  in  the  coupler  was  with- 
out merit. 

6.  A  brakeman  signaled  a  locomotive  which 
was  backing  toward  the  tnin  to  stop  which 
it  did,  whereupon  he  went  In  front  of  the 
forward  car  to  adjust  the  drawhead,  and  the 
engine  started  backward,  whereby  he  sustain- 
ed injuries.  Held,  that  the  fact  that  the  brake- 
man  knew  of  a  rule  of  the  railroad  directing 
an  employ^  never  to  place  himself  in  a  dan- 
gerous position  until  he  knows  that  the  en- 
gineer has  seen  and  obeys  his  signal  did  not 
preclude  the  brakeman  from  recovering  for  the 
injuries. 

6.  It  was  not  error  to  refuse  to  instruct  on 
a  rule  of  the  railroad  on  the  subject  of  ex- 
posing the  hands  and  arms  to  defective  coup- 
ling apparatus,  as  the  injury  was  not  caused 
thenby. 

7.  It  WM  not  error  to  refuse  to  charge  on  a 
rule  of  the  railroad  forbidding  employes  to  go 
betwen«an  while  in  motion,  as  the  train  wai 
at  a  standstilL 

5.  It  waa  not  arror  to  refuse  to  charge  on  a 
rule  of  the  railroad  requiring  operatives  to  in- 
spect the  train  at  every  stop,  and  report  evenr 
defective  aivaratns,  as  not  based  on  the  ert- 
dence. 

9.  It  is  proper,  in  an  action  by  a  servant  for 
Injuries,  to  refuse  to  charge  that  the  burden  of 
proof  is  on  plaintiff  to  relieve  himself  from  con- 
tributory negligence,  where  contributory  negli- 
gence, as  a  matter  of  law,  is  not  shown. 

10.  In  an  action  tj  a  servant  for  injuries,  proof 
of  bis  life  expectancy  is  admissible,  though  the 
iojvrj,  while  permanent,  did  not  result  in  entire 

ixnie  rsDderIng  of  judgment  for  plaintifTs 
attonuj  tat  half  the  amount  recovered—such 
sum  having  been  assigned  to  him  as  a  contingent 
fee— was  no  predicate  for  reversal  at  the  com- 
idalnt  ct  defctadant. 

Appeal  from  t>lBti4ct  Court,  Montgomery 
County;  L.  B.  Hlghtower,  Judge. 

Action  by  Tee  Cooper  against  the  Oulf, 
Colorado  &  Santa  F6  Bailway  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

J.  W.  Terry,  F.  J.  &  R.  O.  Duff,  and  D. 
W.  Glasscock,  for  appellant  J,  Llewellyn, 
for  appellee. 

GILL,  J.  This  Is  an  appeal  by  the  railway 
company  from  a  judgment  rendered  against 
it  In  favor  of  the  appellee,  Tee  Cooper,  for 
damages  alleged  to  have  been  suffered  by 
him  through  the  negligence  of  appellant's 
employds  In  chaise  of  one  of  its  engines 
while  be  was  in  the  dIscbarKe  of  his  duty  as 
brakeman  on  one  of  appellant's  freight 
trains.  The  negligence  alleged  was  the  act 
of  tlio  piicineer  In  running  or  backing  the  en- 
gine and  tender  against  the  front  car  of  a 
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freight  train  wlthoat  warning  or  tfKnal,  and 
In  violation  of  a  dgnal  from  applies,  while 
the  latter  was  engaged  in  adlutlng  the 
drawhead  preparatory  to  making  the  coupling 
to  the  tender.  The  defendant  answored  by 
genfflul  denial  and  pleas  (tf  ataomed  risk  and 
contrlbutwy  negligence. 

The  following  brief  statement  of  the  facts 
will  serve  the  purposes  of  this  (pinion:  In 
September,  plaintiff  was  In  the  employ 
of  defendant  as  bead  brakeman  on  a  freight 
train,  and  vras  mgaged  In  the  performance 
of  his  duties  as  such  on  the  night  of  the  ac- 
cident When  the  train  he  waa  on  teached 
a  point  near  the  East  San  Jacinto  tijer,  the 
engine  and  tender  were  detached  from  the 
train  of  cars,  and  run  a  short  distance  west 
for  the  purpose  of  getting  water.  Immedi- 
ately tiiereafter  the  engine  and  tender  were 
backed  to  within  a  short  distance  of  the 
train,  when,  in  requnse  to  a  stop  signal 
from  plaintiff,  the  engine  waa  stoppjSd  with- 
in 12  or  15  feet  of  the  front  car.  Plaintiff 
then  went  upon  the  track  to  poll  the  draw- 
head  to  a  position  which  would  enable  it  to 
couple  antomatically  by  impact  with  the 
tender  coupler.  Just  as  he  took  hold  of  the 
drawhead,  and  while  he  was  looking  toward 
it  and  not  toward  the  tender,  the  engineer 
backed  the  engine  and  tender  against  the 
car,  Injuring  plaintiff  as  alleged.  The  en- 
gine was  thus  backed  without  signal  from 
plaintiff,  without  bis  knowledge,  and  with- 
out waniing  either  by  bell,  whistle,  or  oth- 
erwise. Tbe  coupling  apparatus  was  of  the 
automatic  kind,  wlilch,  when  In  good  ordor, 
coupled  by  impact  of  tbe  apiffoaching  car, 
without  the  necessity  of  going  between  the 
cars  for  any  purpose.  The  night  waa  dark, 
and  the  signals  were  given  by  lanterns. 
Plaintiff  had  a  lantern,  which,  before  he 
went  upon  the  track,  was  seen  by  the  en- 
gineer on  the  outside  of  the  track.  When 
plaintiff  was  at  the  drawhead  the  plaintiff's 
lantern  was  held  Just  outside  the  rail.  Tbe 
engineer  and  fireman  both  testify  that  they 
did  not  know  tbe  plaintiff  had  gone  between 
the  cars,  and  supposed  he  was  on  tiie  outside 
of  the  track.  That  tlie  engine  was  stopped 
in  a  short  distance  of  the  car  In  rei^Hmse  te 
his  signal  is  shown  without  dilute,  and 
there  is  evidence  to  support  the  conclusion 
that  it  was  backed  upon  plaintiff  without  his 
knowledge,  and  without  algnala  from  or 
warning  to  him. 

Tbe  main  points  of  controvorqr  are  tbe 
condition  of  the  drawbeads,  and  tbe  neees> 
slty  for  plaintiff  to  go  between  the  cars. 
Tbe  evidence  la  conflicting,  the  defendant 
maktug  a  strong  showing  from  several  wit- 
nesses tbat  tbe  apparatus  was  in  pofect  ctm- 
dition.  This  was  corroborated  by  the  fact 
that  the  cot^llng  was  actually  made  not- 
withstanding the  accident  On  the  other 
hand,  it  was  undisputed  that  when  plaintllt 
undertook  to  make  the  same  coupling  at 
Beaumont,  on  the  same  trip,  it  required  two 
efforts  to  do  so;  and  plaintiff  testified  tbat 
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the  drawhead  would  get  out  of  line,  aod  It 
was  nece8sar.T  to  place  It  In  Une  and  bold  it 
until  the  coupling  was  made;  and  he  further 
stated  that  on  the  occaaion  of  the  accident  he 
had  pulled  the  car  drawhead  when  the  ten- 
der struck  him.  It  is  fair  to  consider,  fur- 
ther. In  this  connection,  the  fact  that  plain- 
tiff was  actuallr  between  the  cars  for  some 
purpose,  or  the  accident  would  not  have  hap- 
pened. It  will  not  do  to  say  he  was  there 
without  motive,  for  to  place  himself  In  a  po- 
sition of  great  danger  without  any  reason 
would  be  against  nature.  It  Is  not  difficult  to 
credit  his  statement  that  he  at  least  be- 
lieved the  drawhead  needed  adjustment.  In 
Tiew  of  his  experience  with  It  at  Beaumont 
That  he  gave  a  silly  or  Impossible  explana- 
tion as  to  the  cause  of  the  deflection  of  the 
drawhead  does  not  necessarily  prove  tliat  his 
story  is  false.  It  simply  shows  that,  with- 
out any  knowledge  as  to  the  part  of  the 
mechanism  of  the  drawheads  underneath  the 
cars,  he  was  adranclng  a  theory  as  to  the 
cause  of  the  deflection. 

Upon  the  issue  of  the  reason  toe  bis  pres- 
ence between  the  cars,  the  trial  court  im- 
posed, perhaps,  a  greater  burden  upon  the 
plaintiff  than  the  law  required,  for  the  charge 
required  him  to  establish  a  necessity  for  bis 
presence  there,  rather  than  that  a  reason- 
ably prudent  man  would  have  believed  his 
presence  between  the  cars  was  necessary  un- 
der the  circumstances,  and  would  have  so 
acted.  On  this  Issue  the  Jury  have  found  in 
favor  of  plaintiff,  and  we  do  not  feel  author- 
ised to  disturb  the  finding. 

On  the  issue  of  whether  plaintiff  saw  or 
onght  to  hare  seen  the  tender  when  it  began 
to  approach  the  second  time,  the  trouble 
with  plalntlfTs  proof  is  the  presence  of 
some  confusion  and  apparent  contradiction  In 
his  own  statement.  There  Is  no  opposing 
testimony,  the  plaintiff  being  the  only  wit- 
ness to  his  own  acts  immediately  preceding 
and  attending  the  accident.  The  conflicts 
and  confusion  are  more  apparent  than  real, 
when  the  entire  statement  of  plaintiff  is  con- 
sidered together.  Tbat  he  did  not  actually 
see  or  hear  the  engine's  approach  after  it 
■topped  in  response  to  the  stop  signal  goes 
without  saying,  for,  being  sane,  even  If  he 
remained  iKtween  the  cars,  he  could  and 
would  have  assumed  such  position  as  to  es- 
cape Injury.  That  the  space  between  the 
cars  was  ample  for  his  safety  after  the 
drawheads  touched  is  evidenced  by  the  na- 
ture of  his  injury,  which  was  to  his  foot  and 
the  lower  part  of  his  leg,  the  body  being  un- 
injured. The  engineer  says  he  approached 
the  car  gently.  The  plaintiff  saya  the  ap- 
proach was  rapid  and  sudden.  The  nature  of 
the  injuries  corroborated  the  plalntlfTs  state- 
ment In  this  respect,  for  the  cars  must  have 
been  moved  considerably  by  the  impact,  to 
go  far  enough  to  catch  the  plaintiff's  foot 
That  he  was  not  negligent  in  falling  to  see 
its  approach  la  not  an  unreasonable  conclu- 


sion, because  the  approaching  engine  had 
stopped  in  response  to  his  stop  signal;  and. 
it  being  the  manifest  duty  of  the  engineer - 
not  to  approach  again  without  a  signal,  a 
reasonably  prudent  man  might,  as  plaintiff 
did,  have  fastened  his  attention  fur  a  mo- 
ment on  the  car  drawhead,  resting  in  the 
belief  that  the  engineer  "WOI^  not  more  un- 
til signaled  again. 

It  may  be  safely  said  the  following  facts 
are  amply  established:  First,  tliat  the  engine 
stopped  in  response  to  plaintiff's  stop  signal, 
and  he  went  to  the  car  drawhead  in  the  be- 
lief that  It  needed  adjustment  In  order  to  be 
successfully  coupled;  second,  that  while  be- 
tween the  cars  the  engineer,  without  further 
signal,  backed  the  engine  against  the  car 
without  plaintiff's  knowledge,  and  mashed 
his  foot  rendering  amputation  necessary. 

That  the  engineer  was  negligent  In  backing 
the  train  withont  further  signal  and  without 
warning.  It  seems  to  us,  is  apparent  We 
find,  therefore,  tbat  the  verdict  Is  supported 
by  the  evidence,  and  thus  dispose  of  the  as- 
signments addressed  to  Its  snflUciency  upon 
the  issues  above  discussed. 

We  will  now  dispose  of  such  assignments 
as  present  questions  of  law: 

Under  the  first  second  and  sixth  assign- 
ments, appellant  contends  that  because  plain- 
tiff, after  learning  of  the  defect  in  the  coup- 
ler, continued  In  the  service  of  defendant 
he  assumed  the  risk  thereof.  This  proposi- 
tion would  be  sound  if  be  complained  that 
he  was  Injured  by  the  defective  coupler,  but 
the  principle  Invoked  can  have  no  application 
here.  Will  appellant  contend  that  the  brake- 
man  who  goes  under  a  car  to  adjust  a  broken 
brakebeam  assumes  the  risk  of  the  engineer 
starting  the  train  and  crusblng  talm  without 
warning? 

Under  the  seventh  assignment  appellant 
contends  that  plaintiff  cannot  recover  because 
it  was  shown  that  he  was  familiar  with 
rule  No.  313,  which  directs  employes  never 
to  place  themselves  In  a  dangerous  position 
nntil  they  know  the  engineer  has  seen  and 
obeyed  the  signal,  and  in  no  instance  to  act 
upon  the  assumption  that  It  will  be  obeyed. 
A  complete  answer  to  this  contention  is  the 
testimony  of  plaintiff,  found  by  the  Jury  to 
he  true,  to  the  effect  that  his  stop  signal 
was  obeyed,  and  the  engine  stUI  when  he 
went  between  the  cars. 

By  the  tenth  assignment,  appellant  com- 
plains of  the  refusal  of  the  trial  court  to 
charge  upon  certain  rules  of  the  company, 
and  to  instruct  the  Jury  that  if  plaintiff, 
when  Injured,  was  acting  in  violation  of  such 
rules,  he  could  not  recover. 

Rule  No.  312,  embodied  in  the  charge  re- 
quested and  refused,  was  upon  the  subject 
.of  exposing  the  hands  and  arms  to  defective 
or  lllfittlng  coupling  apparatus.  As  the  In- 
Jury  in  question  was  not  caused  by  defective 
apparatus,  the  charge  was  erroneoua»  and 
should  not  have  been  given. 
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Tbe  case  was  tried  In  part  upon  tlie  pro- 
TlslODs  of  rule  No.  31S.  and  the  rule  itself 
'  was  given  to  the  Jury  In  a  special  charge. 

Rule  814  referred  to  the  danger  of  going 
In  between  cars  while  In  motion,  and  there 
Is  no  contention  that  plaintiff  Tlolated  such 
rale. 

Rule  417  requires  train  operatives  ta.Io-. 
epect  the  train  at  every  stop,  and  irvort; 
to  the  conductor  any  defective  appai-^'.i.i 
As  there  is  no  connection  between  the'i^i'  d- 
dent  and  a  violation  of  this  rule,  If  stit  -r. 
It  Is  manifest  the  charge  was  rightly '..co- 
fnsed.  9" 

The  appellant  asked  the  court  to  change 
that  the  burden  of  proof  was  on  the  plain- 
tiff to  relieve  himself  of  the  suspicion  of 
contributory  negligence,  and  complains  of 
the  court's  refusal  to  give  it  It  is  clear  that  I 
contributory  negligence  was  not  shown,  as  i 
matter  of  law,  and  unless  this  was  done,  it  Is 
well  settled  that  sncb  a  charge  would  be  er- 
ror. Ry.  Co.  v.  Sbleder,  88  Ter.  156,  80  S.  W. 
902,  28  L.  R.'A.  538. 

The  point  Is  made  under  the  eighth  assign- 
ment that  as  the  Injury  to  plaintiff,  though 
permanent,  did  not  result  In  entire  disabili- 
ty, It  was  error  to  allow  proof  of  his  life 
expectancy  by  the  Introduction  of  mortality 
tables.  We  are  aware  that  the  point  has 
been  sustained  by  our  Supreme  Court  and 
other  Courts  of  Civil  Appeals  In  this  state. 
Railway  v.  Douglas.  69  Tex,  699,  7  S.  W. 
77;  City  of  Honey  Grove  v.  Lamater  (Tex. 
OIv.  App.)  50  S.  W.  1053;  Railway  v.  Nelson 
(Tex.  OIv.  App.)  49  S.  W.  713.  But  in  Rail- 
way T.  Cooper,  20  S.  W.  990,  this  court,  after 
a  review  of  the  authorities,  announced  a  dif- 
ferent rule,  and  the  Supreme  Court  refused 
a  writ  of  error  In  the  case.  We  believe  the 
weight  of  reason  Is  with  the  rule  as  then  an- 
nounced, and  we  are  of  opinion  the  refusal 
of  writ  of  error  should  be  treated  as  an  ap- 
proval of  the  doctrine  by  our  court  of  last 
resort.  The  objection  that  the  mortality  ta- 
ble admitted  in  evidence  was  not  sufficiently 
Identified  as  In  general  use  Is  without  merit. 

The  plaintiff  agreed  that  the  court  might 
render  Judgment  In  favor  of  his  attorney, 
Llewellyn,  for  half  the  amount  recovered; 
that  sum  having  been  theretofore  assigned 
to  him.  In  writing,  as  a  contingent  fee.  The 
Judgment  was  accordingly  so  rendered.  By 
appropriate  assignments  of  error,  this  feature 
of  It  Is  assailed.  We  are  of  opinion  that. 
If  error,  It  In  no  wise  affects  appellant,  and 
Its  complaint  In  this  respect  ought  not  to  be 
allowed. 

The  other  assignments  need  not  be  men- 
tioned In  detaU.  They  are  believed  to  be 
without  merit 

The  general  charge  of  the  trial  court,  to- 
gether with  the  special  charges  given,  fairly 
and  correctly  submitted  the  cause  to  the  Jury, 
and  the  Issues  were  determined  in  favor  of 
plaintiff.  The  controlling  inquiry  was  one 
of  credibility  of  witnesses— a  matter  In  which 
appellate  courta,  for  excellent  reasons,  rare- 


ly If  ever  Interfere.  The  plaintiff's  testi- 
mony supplies  every  element  necessary  to 
establish  liability,  and  we  do  not  regard  It 
as  a  case  calling  for  Interference  on  our  part 
upon  that  ground. 
The  Judgment  Is  aflBrmed.  AiDzmed. 


WILLIAMSON  T.  WORK  at  aL 

(Court  of  Civil  Appeals  of  Texas.  Oct  80, 
1903.) 

SVIDGNCB  —  LOST  DE£D  —  ADMISSIBIUTT  OP 
COPY— SUFFICIENCY  OP  AFFIDAVIT— A  FPI- 
DAVIT  OP  PORGERT— BURDEN  OP  PROOP— 
INVALID  DEED  —  ADUISSIBILITT  —  AFPBAIr- 
STATKMBNT  OP  FACTS— AMENDMENT. 

1.  All  affidavit  by  one  of  several  defendants 
that  "ibe  defendants,  nor  either  of  them,  are 
or  is  nble  to  prodace  the  original  of  the  follow- 
ing  dfscrihed  deed,"  etc.,  is  a  Bufflcient  compli- 
aute  with  Uev.  St.  art  2;il2,  piovidmg 
that  when  a  party  shall  file  an  affidavit  stating 
that  any  recorded  Instmment  has  been  lost  or 
that  he  cannot  procure  the  originaU  a  certified 
copy  of  the  record  shall  be  admissible. 

2.  An  affidavit  that  a  deed  relied  on  by  the 
opposite  party  is  a  forgery  pats  sudi  party  on 
^ool  of  Its  genaineness. 

3.  Though  Batt's  Rev.  Ann.  St  art  4668, 
makes  it  tbe  duty  of  the  county  court  of  a  new 
county  to  have  transcribed  the  records  of  the 
Itarent  county  tor  public  inspection,  under  which 
a  certified  copy  of  such  transcribed  record  would 
be  admissible  in  evidence,  there  is  no  authority 
for  recording  in  the  new  county  a  certified  copy 
of  the  record  of  a  deed  In  the  parent  county,  and 
a  certified  copy  of  aoch  record  In  the  new  coun- 
ty is  not  admissiblew 

4.  The  fact  that  a  grantor's  husband  did  not 
join  In  her  deed,  so  uat  it  was  inoperative  to 
paas  title,  will  not  destroy  Its  admissibility  as 
corroborative  evidence,  by  its  redtala,  of  the 
extent  of  a  prior  deed. 

On  Rehearing. 
G.  Where  the  fact  that  a  certain  deed  was  In- 
troduced ia  omitted  from  the  statement  of  facts, 
which  is  correctly  copied  into  the  record,  the 
omitted  fact  cannot  be  presented  to  the  court 
on  appeal,  on  motion  for  rehearing,  b;  attach- 
ing the  deed  to  the  motion,  with  certificates 
from  opposing  counsel  and  the  trial  judge  a  bow- 
ing its  introdnction,  and  an  agreement  by  oppos- 
ing counsel  that,  if  tiie  court  entertains  the  mo- 
tion, the  deed  may  be  considered  as  having  been 
admitted  on  the  trial. 

Appeal  from  District  Court,  Hardin  Coun- 
ty; L.  B.  Hlghtower,  Judge. 

Action  by  Helen  Williamson  against  P.  A. 
Work  and  others.  From  &  Judgment  for 
plaintiff,  granting  insufficient  relief,  she  ap- 
peals. Reversed. 

Qreer  &  Greer,  for  appellant  Coke  & 
Colce,  Nail  &  Dies,  and  J.  N.  Yotaw,  tor  ap- 
pellees. 

GAKRETT,  a  X  This  was  an  action  of 
trespass  to  t^  title,  brought  In  tbe  district 
court  at  Hardin  connty  by  Helen  Williamson 
against  F.  A.  Work  and  others  for  the  recov- 
ery of  an  undivided  one-fourth  interest  In 
five  tracts  of  land.  The  case  was  tried  to 
the  court  without  a  Jury,  and  resulted  in  a 
judgment  for  the  plaintiff  for  two  of  the 

f  1  See  DMda.  vol.  1$,  Cent  Dig.  {  sit. 
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tracts,  and  In  favor  of  tbe  defendants  as  to 
the  other  three.  Tlie  plaintlfl  alone  has  ap- 
pealed. 

The  land  in  controTersy  was  patented  hj 
the  republic  of  Texas  to  Jonathan  H.  Law- 
rence and  William  B.  Oreeey,  and  A*  pM»> 
ttfr  showed  by  oTidmce  her  right  to  recover 
through  heirship  from  Wlllkm  B.  Of^etif,  w- 
less  Creecy,  In  his  lifetime,  had  coDt<e7«d  the 
land.  As  tending  to  sboW  this  fart. 
court  received  in  evidence  a  certified  copy 
from  the  record  of  deeds  ot  Hardin  county, 
certified  March  2T,  1908,  of  a  cipy  recorded 
therein,  certified  March  20,  1903,  from  tbe 
record  of  deeds  of  Jefferson  county,  of  a  deed 
recorded  therein,  as  shown  by  said  copy, 
March  17,  1848,  executed  by  Jonathan  Law- 
rence, by  J.  F.  Johnson,  his  attorney  in  fact, 
nnd  William  B.  Creecy,  to  B,  Simpson, 
dated  December  27.  184&  Hardin  county 
was  created  in  1872,  subsequent  to  the  orig- 
inal record  of  the  deed  In  Jefferson  county, 
and  the  land  lies  In  a  portion  of  Hardin  coun- 
ty taken  from  Jefferson  county.  Tbe  plain- 
tiff filed  an  affidavit  of  forgery,  attacking  the 
genuineness  of  the  deed,  and  objected  to  the 
admission  In  evidence  of  the  copy  from  the 
record  of  deeds  of  Hardin  county.  The  deed 
purported  to  be  a  notarial  act  executed  In  the 
city  of  New  Orleans,  and  recited  that  Wil- 
liam B,  Creecy  was  "of  St  Louis  county. 
State  of  Missouri."  There  were  some  inter- 
llneatlonB  noted  at  the  foot  of  the  deed  after 
the  certificate  of  record  made  by  the  county 
clerk  of  Jefferson  connty,  which  are  not 
deemed  matwial.  From  the  position  of  the 
note,  It  would  appear  to  have  been  made  by 
the  clerk,  and  not  the  notary.  It  was  shown 
by  the  evidence  that  Creecy  lived  In  Vicks- 
hnrg.  Miss.,  and  mysteriously  disappeared 
from  tbere  In  1841,  and  that  he  was  traced 
to  New  Orleans,  where  he  was  lost  sight  of, 
and  never  beard  of  afterwards.  The  dates 
of  the  XHitents  show  that  four  of  them  were 
issued  In  1845.  and  the  other  May  10,  1841. 
An  affidavit  of  the  loss  of  the  original  deed 
was  filed  by  tbe  defendants.  It  was  made 
by  only  one  of  the  defendants,  W.  A.  Petty, 
and  was  to  the  effect  that  "the  defendants, 
nor  either  of  them,  are  or  Is  able  to  produce 
the  or^nal  et  the  following  described  deed," 
etc  This  afl3davit  was  made  March  29,  1897. 
The  defendants  put  In  evidence,  for  the  pur- 
pose of  showing  acts  of  ownership  and  the 
assertion  of  claim  of  title  under  the  deed 
trora  Lawrence  and  Creecy,  an  attempted 
deed  from  Clara  Graves,  of  the  city  of  New 
York,  shown  by  the  certificate  of  acknowl- 
edgment to  be  the  wife  of  W.  H.  Graves,  to 
James  Moran  and  Charles  A.  Goff,  also  of  the 
city  of  New  York,  for  the  said  five  surveys 
patented  to  Lawrence  and  Creecy.  contain- 
ing the  recitals:  "Having  been  conveyed  by 
the  said  patentees  [I^wreuce  and  Creecy]  to 
the  said  Barnard  L,  Simpson,  deceased,  the 
former  husband  of  the  said  party  of  the  first 
part,  by  deed  «ceeated  December  27.  1848. 
and  recorded  In  the  land  records  of  Jefferson 


County,  Texas,  Book  G.  pages  142,  143  and 
144,  on  March  17,  1849.  to  which  deed  refer- 
ence Is  hereby  made  for  a  full  and  complete 
description  of  tbe  metes  and  bounds  of  said 
lands,  as  well  as  to  the  original  patents 
wMch  aeeompcny  this  deed  of  conveyance. 

;  The  party  of  the  first  part,  Mrs.  Clara 
G^vtt,  Inherited  the  said  property  under  the 
ffl'^'  1  of  the  State  of  Texas  providing  for 

1.1  V-ieecent  and  distribution  of  the  estates  of 
■yk  *4tateB;  the  said  lands  being  community 

'  f-jMlferty  antl  there  being  no  Issue  she  wai 
"'Milled  aa  survivor  to  all  the  real  estate  In 
'.■■'xati  acquired  during  the  term  of  her  mar- 
ri.  ge  with  her  said  husband,  the  said  Barn- 
ard L.  Simpson."  This  deed  was  dated  and 
a<ftnowledged  November  23,  18"^,  and  was 
recorded  in  the  record  of  deeds  for  Hardin 
connty  December  15,  1875.   It  was  received 

I  in  evidence  over  the  objections  of  the  plaln- 

i  tiff.  The  defendants  deralgned  title  from 
Goff  and  Moran  down  to  themselves.  They 
were  in  possession  of  the  original  patents  for 
the  land  Issued  to  Lawrence  and  Creecy. 

The  affidavit  of  Petty  was  that  the  defend- 
ants could  not  procure  the  original  deed  from 
Lawrence  and  Creecy  to  Simpson.  In  form, 
it  was  in  compliance  with  tbe  statute  (Bev. 
St  1895,  art  2312),  and  was  a  sufficient 
predicate  for  the  Introduction  of  a  certified 
copy  from  tbe  proper  record.  Butler  v. 
Brown.  77  Tex.  346.  14  S.  W.  136.  A  specific 
statement  of  the  acts  of  diligence  In  search- 
ing for  a  lost  deed  Is  only  necessary  wb«i  it 
is  sought  to  prove  tbe  contents  thereof  by 
psrol  under  th«  rules  of  the  common  law. 
Foot  V.  Sllllman,  77  Tex.  268,  18  8.  W.  1032. 
The  affidavit  of  forgery  put  the  defendants 
upon  proof  of  the  execution  of  the  deed  from 
Lawrence  and  Creecy  to  Simpson.  The  in- 
ability of  the  defendants  to  produce  the  orig- 
inal baving  been  shown  by  tbe  affidavit  of 
one  of  them,  a  certified  copy  from  the  proper 
record  was  admissible  as  evidence.  And  If 
such  copy  should  show  that  the  deed  had 
been  recorded  for  more  than  30  years.  It 
would  be  evidence  of  such  an  ancient  docu- 
ment with  the  necessary  corroborative  proof 
derived  from  the  certificate  of  acknowledg- 
ment Holmes  V.  Coryell,  58  Tex.  688;  Brown 
V,  Simpson's  Heirs,  67  Tex.  231,  2  S.  W.  644. 
But  the  copy  offered  in  evidence  was  not 
from  any  record  authorized  by  law,  and  was 
not  competent  evidence.  Belcher  v.  Fox,  60 
Tex.  529.  It  was  from  the  records  of  Hardin 
county.  Into  which  the  copy  from  Jefferson 
county  had  been  recorded.  This  fact  was 
shown  by  the  certificate  of  the  county  clerk 
of  Hardin  county  to  the  copy  admitted  In  evi- 
dence. Hardin  county  was  created  In  1872. 
It  was  not  necessary  for  the  deed  to  be  re- 
corded again  In  that  connty.  Bev.  8t  1895. 
art  4668.  This  statute  was  first  enacted 
in  1875,  but  that  bad  been  the  rule  of  de- 
cision prior  thereto.  Note  to  article  4668, 
Batfs  Bev.  Ann.  St.  Tbe  ststute  makes  It 
the  Unty  of  the  county  court  of  the  new  coun- 
ty to  have  the  records  transcribed  tor  public 
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Inspection,  and.  If  this  bad  been  done,  a  copy 
tram  the  transcribed  records  would  bare 
been  a  good  copy,  but  tba»  vas  no  authority 
of  law  for  recording  tbe  certified  copy  frcon 
Jefferson  county  Into  the  deed  records  of 
Hardin  county.  The  tEanscrlbed  record 
would  have  been  directly  from  tbe  Jefferson 


Interr^es  between  the  two  records.  1^ 
right  to  put  In  evidence  a  certified  copy  in 
purely  statutory,  and,  to  be  availed  o^  the 
statute  most  be  compiled  with.  The  "Cojfg 
offered  In  evidence  should  bave  been  r^eet- 
ed.  ^e  deed  from  Clara  Qraves  to  Mosan 
and  Ghrff  was  void  because  the  grantor's  hus- 
band did  not  Join  In  it,  and  was  InoperatlTe 
to  pass  the  title,  bat  tbe  raltfUial  deed  was 
admissible  for  the  purpose  of  corroborating 
the  evidence  of  the  validity  of  tiie  deed  from 
Lawrence  and  Oreecy  to  Simpson.  Fordtran 
V.  Perry  (Tex.  Glv.  App.)  00  S.  W.  1000. 

For  the.  error  shown,  the  Judgment  of  the 
court  below  will  be  reversed,  and  the  cause 
remanded.   Reversed  and  remanded. 

On  Rehearing. 

(pec.  10,  190S.) 

The  appellees,  in  their  motion  for  a  rebear- 
ing,  show  that,  as  a  matter  of  fact,  a  copy  of 
the  deed  from  Creecy  to  Simpson,  certified 
from  tbe  records  of  Jefferson  county,  was  put 
in  evidence,  and  attach  to  their  motion  an 
agreement  of  counsel  for  appellant  and  a 
certificate  of  tbe  trial  Judge  to  that  ^ect 
Tbey  also  attach  the  certified  copy  from  the 
records  of  Jefferson  county,  and  show  that 
copies  from  the  records  of  both  Jefferson 
and  Hardin  counties  w«e  before  the  court, 
and  that  in  making  up  the  statement  of  facts 
tbe  copy  from  the  records  of  Jefferson  coun- 
ty was  omitted;  and  counsel  fbr  appellant 
agrees  that  said  copy  attached  to  the  motion 
"may  be  looked  to  by  this  court  and  consid- 
ered as  having  been  (rffered  and  admitted  in 
evidence  on  the  trial  thereof,  provided  this 
court  shall  see  fit  to  entertain  a  rehearing  of 
said  cause."  A  statement  of  facts  filed  after 
the  time  allowed  by  law,  although  agreed  to 
by  counsel  for  both  parties  and  approved  by 
the  trial  judge,  will  not  be  considered  by  this 
court  Wilcox  V.  League.  71  8.  W.  414.  0 
Tex.  Ct.  Rep.  214.  O^ls  court  has  no  Juris- 
diction to  correct  the  record  of  the  trial  conrt 
or  to  change  It  Boggess  v.  Harris,  90  Tex. 
476,  39  S.  W.  665.  But  It  Is  not  now  pro- 
posed to  show  that  the  statement  of  facts  has 
not  been  correctly  o^ed  Into  the  record.  It 
Is  admitted  that  It  Is  correct  as  made  up.  and 
it  is  sought  to  add  to  It  an  additional  fact  to 
change  thla  court's  Judgment  upon  a  record 
properly  made  up.  There  is  no  law  or  rule 
of  tbe  court  by  which  this  can  be  done.  To 
allow  It  even  In  an  apparently  simple  In- 
stance would  establish  a  precedent  that  would 
lead,  in  principle,  to  grave  changes  In  the 
record  after  It  has  been  made  and  filed  and 
submitted  iu  this  court    Parties  must  see 


that  their  records  are  correctly  made  up.  and 
not  seek  to  chsnge  them  after  the  Jtvisdlc- 
tion  of  tbis  court  has  attached,  acept  in  the 
manner  provided  by  law  for  their  ocnrection. 
Wblle  it  would  probably  expedite  the  final 
dhvosltlon  of  the  oontndUng  qnestlona  In 
tbis  case  for  this  court  to  consider  the  copy 


county  record,  while  In  this  instance  a  CPpy^  jj.  ftha  tfnyfl  attached  to  the  motion  for  rehear^ 


lug,  \iM  better  tbat  the  case  shonld  be  re- 
jiuLnded  for  another  trial,  tban  to  estabUsb 
tbe  precedent  of  allowing  a  statmnent  of 
facto  to  be  amended  as  is  sought  to  be  done^ 
Tbe  motion  will  be  overruled.  Overruled. 


ALLEN  T.  HAZZARD.* 
(Obnrt  of  Civil  Appeals  of  Texas.  Nov.  18, 
1903.) 

COSTS  —  STENOGRAPHER'S  SERVICES  —  PRB- 
PARINO  STATEMENT  OF  FACTS— HUNICIPA 
CORPORATIONS— OROINANCES-HORSBS  BUH- 
NINO  AT  LARGE-EVIDENCE. 

1.  Under  Sayles'  Rev.  Civ.  St.  art.  1421,  pro- 
vldine  that  each  party  to  any  Buit  shall  be  re- 
spoDuble  to  the  officers  of  the  court  for  the 
costs  incurred  by  himself,  a  party  to  a  cause, 
on  whose  motiun  the  stenographer  is  ordered  to 
transcribe  the  testimouy  and  file  the  same  la 
order  that  such  party  nuy  prepare  a  statement 
of  faeb^  ia  lisbw  tor  tM  coot  of  transcribing 
the  notes. 

2.  The  denial  of  such  a  motion  could  not  be 
complained  of  by  the  moving  party,  it  appear- 
iufi  that  the  conrt  would  have  granted  the  mo- 
tion if  the  moving  party  would  have  consented 
to  assume  payment  for  the  work. 

3.  On  api>«^al  a  bill  of  exceptions  contained 
what  purported  to  be  all  the  evidence  introdu- 
ced on  tbe  trial  "for  the  purpose  of  ahowing  de- 
fendant's negligence,"  which  qoestion,  together 
with  the  extent  of  plaintifTg  injuries  and  tbe 
mt'nsure  of  damages,  was  all  there  was  to  the 
esse.  A  motion  for  a  new  trial  did  not  com- 
plain of  the  damages  as  ezcesnve.  and  only 
one  ruling  in  regard  to  the  admissibility  of  evi- 
dence was  questioned,  which  objection  was  not 
supported  by  tbe  bill  of  exceptions.  Held,  that 
the  denial  of  a  motion  to  order  the  stencwrapher 
to  transcribe  the  notes  taken  on  trial  that  ap- 
pellant might  make  up  a  statement  of  facts 
was  not  prejudicial. 

4.  A  horse  running  through  the  streets  of  a 
city,  returning  to  its  stable,  unattended,  la  "run- 
ning at  large,"  within  the  meaning  of  an  ortli- 
nsnce  makioe  it  unlawful  for  horses  to  run  at 
IsFKC.  notwithstanding  that  the  horse  has  het^n 
accustomed  and  trained  to  return  to  tbe  stuble 
after  being  turned  loose. 

Error  from  District  Court,  El  Paso  County; 
J.  M.  Goggin,  Judge. 

Action  by  Minnie  B.  Hazzard  against  R. 
A.  Alien.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Patterson  &  Buckler,  for  plaintiff  In  error. 

JAMBS.  O.  J.  Plaintiff  (defendant  In  er- 
ror) alleged  that  defendant  was  accustomed 
to  turn  his  horse  loose  in  tbe  city  of  El  Paso 
for  the  purpose  of  permitting  him  to  go  alone 
to  a  certain  livery  stable,  and  on  August  17, 
1000,  turned  him  loose,  knowing  that  he  was 
accustomed  to  run  and  trot  rapidly  along 
the  street  towards  the  stable;  that  when 
plaintiff  came  into  that  street  on  a  bicycle 

•Rehearing  denied  Deoember  9,  IMI.  and  writ  Ot 
error  denied  by  Supreme  Court. 
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sbe  saw  the  borse  coming  rapltlly  down  the 
street  towards  ber,  and  Id  the  direction  sbo 
was  going,  and  she,  through  fear  and  ex- 
citement In  attemptlag  to  avoid  being  mn 
orer  by  taming  out  of  the  way,  lost  con- 
trol of  her  wheel,  which  fell,  throwing  her 
to  the  ground  and  Injuring  her.  Her  peti- 
tion atoo  alleged  two  city  ordinances— one 
against  driving  or  riding  at  a  faster  gait  than 
Biz  miles  an  hour;  the  other  declaring  it 
unlawful  for  horses,  mules,  etc,  to  run  at 
large  In  the  dty— both  ordinances  providing 
penalties  for  their  Infraction.  Judgment  was 
for  Sl.SOO. 

There  Is  no  statement  of  facta,  and  the 
first  assignment  of  error  Is  to  the  refusal  of 
the  court  to  order  the  stenographer  (Appoint- 
ed to  take  the  evidence  In  the  trial)  to  Ole 
the  evidence  for  the  use  of  plaintiff  In  error 
In  preparing  a  statement  of  facts.  The  bill 
of  exceptions  makes  It  appear  that  counsel 
did  not  charge  his  memory  with  the  testi- 
mony on  account  of  there  being  a  stenogra- 
pher to  take  It  down,  and  did  not  remem- 
ber It  ButBdently  to  properly  prepare  a  state- 
ment from  memory;  that  be  moved  the  court 
that  she  be  ordered  to  transcribe  the  testi- 
mony from  her  notes,  and  file  same.  It  ap- 
pears  further  from  the  bill  that  she  had  not 
filed  same  because  the  court  had  directed 
her  not  to  do  so,  having  stated  that  It  would 
tax  as  costs  only  her*  per  diem  of  $10.  She 
was  willing  to  file  It  provided  an  order  was 
made  fixing  her  compensation  therefor,  to  be 
taxed  as  costs.  It  also  appeared  that  the  de- 
fendant had  no  property  in  EI  Paso  county, 
nor  In  Texas,  and  had  disposed  of  all  bis 
property  In  Texas,  and  was  at  the  time  resid- 
ing In  England.  Under  article  1421,  Sayles' 
Rev.  Civ.  St,  defendant  would  have  been 
liable  to  the  stenographer  for  this  expense. 
The  court  may  have  been  Influenced  In  Its  de- 
cision of  this  motion  by  the  fact  that  do 
costs  be  made  out  of  defendant  by  its  pro- 
cess. If  at  all.  The  court  was  ready  to  grant 
the  motion  of  the  applicant  If  he  would  as- 
sure payment  for  this  particular  woi^,  which 
was  refused.  Under  the  circumstances  we 
believe  appellant  cannot  complain. 

Moreover,  plaintiff  In  error  does  not  appear 
to  have  been  prejudiced  by  the  refusal. 
There  Is  only  one  other  bill  of  exceptions  In 
the  record,  and  In  this  bill,  and  at  plaintiff 
In  error's  Instance,  we  find  given  what  pur- 
ports to  be  all  the  evidence  Introduced  upon 
the  trial,  "for  the  purpose  of  shovrlng  the 
negligence  of  defendant,  or  that  the  horse 
was  running  at  lai^."  This  was  practically 
all  there  was  in  the  case,  except  the  extent 
of  plalntUFi  Injuries  and  tlie  measnze  of 
damages. 

We  notice  that  tbe  motion  for  new  trial 
does  not  complain  of  the  damages  as  exces- 
sive, and  question  only  one  ruling  In  regard 
to  the  evidence  admitted  as  to  Injuries  sus- 
tained, and  this  objection  is  not  supported 
by  a  bill  of  exceptlonB,  and  could  not  have 
been  eimsidered  wltb  a  statement  of  facts. 


The  third  and  fourth  assignments  cou- 
tend  that  the  court  erred  In  admitting  the 
two  ordinances.  They  are  based  on  the  bill 
In  which  tbe  testimony  concerning  negli- 
gence, etc.,  was  set  forth.  The  ordinance 
declaring  It  unlawful  for  horses  to  mn  at 
large  In  the  city  of  Bl  Paso  was  objected 
to  because  It  tiad  no  application  to  this  case, 
as  there  was  no  evidence  that  the  horse 
was  running  at  large  In  the  sense  of  the  ordi- 
nance. It  appeared  from  the  evidence  that 
the  horse  bad  a  saddle  and  bridle  on,  and 
was  galloping  rapidly  along  the  street;  that 
plaintiff  was  frightened,  and  thought  the 
horse  bad  thrown  its  rider,  and  was  vicious; 
that  she  thought  the  horse  would  run  over 
her;  and  attempted  to  get  out  of  Its  way,  and 
In  doing  so  met  with  her  Injury.  Defend- 
ant admitted  to  her  he  had  turned  the  horse 
loose.  There  was  no  direct  testimony  that 
defendant  had  turned  It  loose  to  go  to  tbe 
livery  stable,  but  such  Is  Its  effect  as  claimed 
by  plaintiff  In  error,  and  plaintiff  so  alleged 
in  her  petition.  Upon  this  assignment  we 
are  of  opinion  that  the  horse  was  running 
at  large  within  the  meaning  of  the  ordinance. 
The  fact  that  It  may  have  been  accustomed 
or  trained  to  return  to  the  stable  when  turn- 
ed  loose  would  not  except  It  from  the  ordi- 
nance. It  was  allowed  to  go  through  the 
streets  unattended  and  unrestrained,  and 
therefore  It  was  at  large.  The  assignment 
will  accordingly  be  ovMTuled;  and  this  view 
of  the  law  also  necessitates  the  overruling 
of  the  second  assignment,  which  questions 
the  charge  of  the  court  as  assuming  that  de- 
fendant was  guilty  of  a  violation  of  tbe  ordi- 
nance, and  of  negligence  per  se.  In  turning 
the  horse  loose  to  run  along  the  street. 

The  other  ordinance  objected  to  was  one 
prohibiting  the  riding  or  driving  at  a  speed 
greater  than  six  miles  an  hour.  It  Is  not 
necessary  to  discuss  this  at  all,  the  former 
ordinance  embracing  tbe  act 

Afflnned* 


GALVESTON  &  W.  BY.  CO.  v.  CITY  OF 
GALVESTON.* 

(Court  of  Civil  Appeals  of  Texas.  Nov.  8. 
1908.) 

MUNIOIPAI.  CORPORATIONS  —  TAXBS->IHPROP< 
BR  RENDITION-^CT  OF  AOm4T- 
DOUBLB  ABSBSSUBNT. 

1.  Where  the  property  of  a  railroad  company 
In  a  dt;  is  rendered  for  taxation  by  the  compa- 
ny's agent,  the  trackage  being  rendered  separate 
from  other  real  estate  owned  1^  the  company  In 
the  city,  and  the  valuation  of  each  bring  made 
distinct  Itema^  which  was  followed  by  subse- 
quent assessmrats,  there  Is  not  a  double  sssess- 
ment. 

2,  Wlwre  tlie  property  of  s  railroad  in  a  dty 
la  rendered  for  taxation  by  Its  agrat  In  a  form 

contrary  to  the  statute,  and  tbe  fonn  and  sub- 
stance of  snch  rendition  were  followed  in  sab- 
sequent  years,  the  company  cannot  take  advan- 
tage  of  the  want  of  statutory  form  in  the  ren- 
dition. 

•RabwrlDg  danled  Oototar  «,  IML 
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Error  from  District  Court,  Galveston  Oonn- 
ty;  Robt  M.  FrankllD,  Judge. 

Action  by  the  dty  of  Qalvestoa  against  the 
OalveatoD  &  Western  Hallway  Company, 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.   Modified  and  affirmed. 

Gresham  &  Gresham,  for  plaintiff  in  emur. 
J.  Z.  H.  Sc6tt,  City  Atty^  for  defendant  In 
errta. 

GIUj,  J.  This  suit  was  broagbt  May  20. 
1896,  by  the  city  of  Galveston  against  plain- 
tiff In  error,  a  railroad  corporation,  for  the 
purpose  of  recovering  delinquent  taxes  al- 
leged to  be  due  the  city  by  the  company  on 
property  owned  by  the  company,  and  situat- 
ed In  said  city,  together  with  8  per  cent 
Interest  thereon.  On  June  9,  1902,  the  plead- 
ings of  plaintiff  were  amended  bo  that  re- 
covery was  sought  for  the  city  taxes  alleged 
to  be  due  for  the  years  1893  to  1890,  inclu- 
sive. A  trial  on  June  23,  1902,  resulted  in  a 
Judgment  in  favor  of  the  city,  but  only  6  per 
cent,  interest  was  allowed.  The  property  al- 
leged to  be  linble  for  taxes  for  each  year  Is 
fully  described,  and  the  total  tax  per  $100 
fur  municipal  purposes  and  the  total  tax 
for  school  purposes  is  allied,  but  the  va- 
rious municipal  purposes  for  which  the  mu- 
nicipal tax  was  levied,  and  the  various  funds 
for  the  benefit  of  which  they  are  levied, 
are  not  alleged.  The  allegations  as  to  the 
levies  of  the  municipal  and  school  taxes  for 
the  first  year  sued  for  are  as  follows: 
"Plaintiff's  city  council,  by  ordinance  duly 
passed,  levied  and  ordered  to  be  collected 
ad  valorem  taxes  amounting  to  $1.50  for  mu- 
nidpal  purposes  and  20  cents  for  the  support 
of  public  schools  upon  each  flOO  valuation  of 
all  real,  personal,  and  mixed  property  with- 
in the  corporate  and  territorial  limits  of  the 
city  of  Galveston,"  and  the  allegation  is  re- 
peated as  to  the  taxes  alleged  to  be  due  for 
each  year  sued  for.  The  petition  then  al- 
leges that  on  the  1st  day  of  January  and  the 
Ist  day  of  October  of  said  year  certain  prop- 
erty, a  list  of  which  Is  set  forth,  was  sit- 
uated In  said  city,  and  subject  to  taxation 
under  said  ordinances,  and  sufficiently  al- 
leges its  rendition,  valuation,  assessment, 
etc.  These  are  the  entire  allegations  with 
reference  to  the  passage  of  the  ordinances  by 
which  the  taxes  were  levied  and  assessed, 
nor  is  the  city's  authority  to  levy,  assess,  and 
collect  taxes  for  the  support  of  public  schools, 
nor  the  ordinances  by  wblch  such  taxes  were 
levied,  otherwise  alleged.  It  Is  not  averred 
that  the  city,  by  a  vote  of  Its  citizens,  assum- 
ed control  of  its  public  schools,  nor  that  the 
tax  levied  for  school  purposes  was  author- 
ized by  a  vote  of  the  citizens.  There  is  no 
allef^ation  of  acceptance  of  tbe  assessment 
rolls  by  the  city  council  for  any  of  the  years 
sued  for.  The  pleadings  are  leng^thy,  and 
we  have  set  out  only  such  parts  as  are  nec- 
essary to  the  presentation  of  the  questions 
certified. 


(1)  In  the  petition  of  plaintiff,  on  which 
the  case  was  tried.  It  was  alleged  that  by 
tbe  ordinance  levying  the  taxes  sued  for: 
**The  taxes  for  municipal  purpoaea  for  each 
year  were  made  and  became  payable  Sep- 
tember 1st  of  sach  year,  and  bore  Interest  at 
tbe  rate  of  8  per  cent,  per  annum  from  and 
after  October  1st  of  such  year,  and  sncta  tax- 
es for  tbe  support  of  free  schools  were  made 
and  became  payable  January  1st  of  the  year 
next  succeeding  such  year,  and  bore  Interest 
at  tbe  rate  of  S  per  cent  per  annum  trom 
March  1st  thereof." 

(2)  It  is  alleged  by  plaintiff  that  tbe  valu- 
ation of  defendant's  property  for  taxation  for 
tbe  years  1897,  1888,  and  1899,  upon  which 
the  taxes  for  those  years  as  sued  for  were 
based,  was  made,  and  the  property  apprais- 
ed for  taxation,  by  plalntifTs  board  of  equali- 
zation. But  as  stated  in  the  main  certificate, 
the  formal  acceptance  and  approval  of  the 
rolls  by  the  dty  council  Is  nowhere  alleged, 
either  as  to  the  years  above  named  or  any 
of  the  other  years  sued  for. 

To  the  amended  petition  the  defendant 
company  Interposed  a  general  demurrer  and 
a  special  demurrer  questioning  the  right  of 
the  city  to  recover  Interest  on  the  taxes  sued 
for.  Exception  was  also  presented  as  to  the 
sufficiency  of  the  allegations  respecting  the 
school  taxes.  These  were  overruled,  and  a 
trial  to  the  court  witfaont  a  Jury  resulted  in 
a  Judgment  for  the  amount  claimed.  Interest 
at  6  per  cent,  and  costs,  with  foreclosure  of 
the  tax  liens.  From  this  Judgment  the  com- 
pany has  appealed. 

As  far  as  the  facts  are  concerned  it  will 
suffice  to  say  that  the  evidence  sustains 
the  findings  of  the  trial  court  and  supports 
the  judgment  As  grounds  for  reversal  ap- 
pellant urges;  First.  That  the  court  erred  in 
overruling  the  general  demurrer  and  hold- 
ing that  the  ordinances  levying  the  municipal 
taxes  were  sufficiently  pleaded.  Second. 
That  the  court  erred  In  holding,  as  against 
the  general  demurrer,  that  the  city  ordi- 
nances levying  the  school  taxes  for  the  years 
1898  and  1809  were  property  pleaded,  and 
that  the  allegations  as  to  the  assessment  for 
said  school  taxes  are  sufficient  In  law.  Third. 
That  the  special  exception  questioning  the 
city's  right  to  recover  interest  should  have 
been  sustained.  Fourth.  That  tbe  facta 
show  a  double  assessment,  and  tbe  court 
erred  In  not  correcting  the  error.  The  dty, 
under  a  cross-asslgmnent,  asks  that  the  Judg- 
ment be  reformed  so  as  to  allow  the  recov- 
ery  of  the  8  per  cent  Interest  as  sued  for. 

The  fljrst  third,  and  fourth  questions  pre- 
sented were  certified  by  us  to  the  Supreme 
Oourt,  and  each  was  answered  contrary  to 
the  contention  of  appellant  74  S.  W.  B37. 
The  question  presented  by  tbe  cross-assign- 
ment was  also  certified,  and  tbe  answ^  sus- 
tains the  contention  of  appellee.  Of  the 
questions  raised  by  demurrer  there  remains 
but  the  one  affecting  tbe  sufficiency  of  tbe 
allegations  aa  to  tbe  levy  and  asseasment  of 
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tbe  school  taxes,  and,  fn  Tlew  of  the  answers 
of  the  Supreme  Court  to  the  Qrat  question, 
they  appear  to  be  safBclent  as  against  the 
objections  formerly  presented  In  the  brief. 
Under  the  contention  tliat  tbe  facts  show 
a  double  assessment  appellant  insists  that 
the  court  should  have  corrected  the  apparent 
error,  notwithstanding  It  was  tbe  rendition 
of  defendant's  agent.  The  facts  upon  this 
point  are  that  of  the  6.3  miles  of  defend- 
ant's road  which  lie  within  the  city  limits 
tbe  greater  part  is  located  in  tbe  streets  of 
tbe  dty,  tbe  remainder  lying  across  certain 
lots  and  blocks  purchased  and  owned  by 
defendant  for  right  of  way.  Tbe  property 
was  originally  rendered  by  tbe  company's 
agent,  tbe  railway  or  trackage  being  rendered 
distinct  and  separate  from  the  lots  and, 
blocks,  and  trackage  and  realty  being  valued 
as  distinct  Items.  All  subsequent  renditions 
or  assessments  were  copies  of  tbe  original. 
We  are  of  opinion  It  Is  not  in  fsct  a  doable 
assessment.  The  fact  that  the  rendition  was 
not  in  statutory  form  cannot  be  taken  advan- 
tage of  by  tbe  company  when  the  form  and 
substance  adopted  by  It  were  tbezeafter 
followed. 

We  have  found  no  error  for  which  the 
Jtidgmcnt  should  be  reversed.  It  should  be 
reformed,  however,  In  tbe  matter  of  Interest, 
so  that  the  city  be  permitted  to  recover  8 
per  cent.,  as  held  by  tbe  Supreme  Court  in 
sustalnlDg  the  cross-assignment  As  so  re- 
formed. It  will  be  affirmed. 

Affirmed. 


XAGKBON  T.  JBRNIOAN.* 
ffjonrt  of  C3vU  Appeals  of  Texas.  Kor.  CI. 
1908.) 

LANDLORD  AN1>  TBNANT  —  DISTRESS  WAR- 
RANT—COSTS  FOR  CARS  AND  CUSTODY— IN- 
CLUSION IN  JUDGMENT  FOR  COSTS— APPEAL 
—REFORMATION  OF  JUDGMENT. 

1.  Batts*  Olv.  Ann.  St.  arta.  4871,  4872.  pro- 
vide that  an  officer  having  costodr  of  property 
ander  a  writ  of  sequestration  shall  be  entitled 
to  compensatioD  and  charges,  to  b«  taxed  in  the 
bill  of  costs  against  the  part;  caet  in  the  suit, 
and  that,  if  he  be  compelled  to  expend  any 
money.  Ite  may  retain  possession  until  it  is  re- 
fnndeo,  etc  Beld  that,  hy  analog;,  costs  incar- 
red  in  the  care  and  costod;  of  property  taken 
ander  a  distress  warrant  in  a  suit  b;  a  landloni 
for  rent  were  to  be  deemed  included  in  a  judg- 
ment decreeing  that  defendant  "do  have  and  re- 
cover of  plaintiff  all  costs  of  court." 

2.  Where  a  cause  has  been  tried  b;  the  conrt 
without  a  Jury,  and  conclusions  of  fact  filed  by 
the  jadge,  the  judement  can  be  reformed  on  ap- 
peal, and  sacb  judgment  rendered  as  the  record 
shows  should  have  been  rendered. 

Appeal  from  Fannin  County  Court;  T.  C. 
Bradley,  Judge. 

Action  by  E.  K.  Jemlfran  agalUDt  J.  T. 
Jackson.  Judgment  for  plalntlCT.  and  defend- 
ant appeals.    Reformed  and  affirmed. 

Tbe  following  statement  of  the  case  is 
taken  from  the  brief  of  appellant  and,  as  it 

*Reb0arlnc  denied  D«csinb«r  6,  1008. 
1 1.  Bas  Laadlord  aaA  Tbiud^  vol.  82,  Csnt  Dig. 
i  lua. 


fairly  states  tbe  matters  at  Issue  In  the 
cause,  Is  adopted:  "Appellant  was  tenant  of 
appellee  for  year  of  1902.  having  rented  6B 
acres  of  land  In  precinct  No.  0  of  said  coun- 
ty, to  be  planted  in  com  and  cotton.  Appel- 
lee sued  appellant  for  $50  rents,  and  |274.68 
advances  furnished  appellant  to  make  a  crop 
during  year  1902,  and  for  foreclosure  of  land- 
lord's Hen  on  all  of  appellant's  crops  of  corn 
and  cotton,  and  had  issued  a  distress  war- 
rant, which  was  levied  on  6  bales  of  appel- 
lant's cotton  then  picked  and  ginned,  and  ail 
the  ungathered  cotton  then  In  the  field,  and 
all  of  appellant's  crop  of  corn,  consisting  of 
80  bushels.  Appellee  alleged  that  part  of  tbe 
rents  were  then  due,  and  that  all  of  tbe  ad- 
vances were  then  due,  and  made  affidavit  to 
said  fact  as  the  only  ground  for  issuing  a 
distress  warrant.  This  proceeding  was  In- 
stituted November  1,  1002.  snd  process  is- 
sued by  tbe  Justice  of  the  peace  of  Precinct 
No.  6,  and  made  returnable  to  the  county 
court  of  said  county.  Appellant  answered 
by  admitting  all  of  said  Indebtedness,  except 
$86.50,  and  pleading  a  tender  of  payment  of 
same,  except  ths  $8G.50,  which  appellant  re- 
fused to  pay.  Appellant  further  answered 
that  appellee  was  not  entitled  to  recover  the 
$80.50.  because  the  same  was  recovered  of 
appellee  in  a  certain  suit  instituted  in  said 
Precinct  No.  8  June  0,  1902,  as  costs,  and 
pleaded  tbe  Judgment  in  said  cause  of  July 
15,  1002,  In  bar  of  appellee's  right  to  recover 
said  $86.50.  A  Jury  was  waived,  and  cause 
submitted  to  the  court  which  resulted  in  a 
Judgment  for  appellee  for  the  sum  of  $276 
and  all  costs  of  court,  and  a  foreclosure  of 
landlord's  lien  on  all  of  said  crops,  from 
wliicb  Judgment  appellant  has  appealed,  and 
seeks  a  reversal  of  same.  The  contention  in 
this  suit  was  whether  or  not  appellant  should 
pay  the  $86.50,  the  amount  for  work  and  la- 
bor and  expenses  Incurred  by  tbe  constable 
from  June  8,  1902,  to  July  15,  1902,  while  tbe 
crop  was  in  bands  of  the  constable  by  virtue 
of  tbe  distress  warrant  Issued  in  the  former 
suit,  which  distress  warrant  was  abated  in 
former  suit,  and  whether  or  not  appellant 
should  pay  costs  of  this  suit." 

E.  C.  Armstrong,  for  appellant  Gross  A 
Gross,  for  appellee, 

BOOKHOUT,  J,  (after  stating  the  facts). 
By  the  terms  of  the  Jud;;ment  rendered  In 
tbe  first  suit  on  July  15,  1902,  It  was  "or- 
dered and  decreed  that  defendant  [Jackson} 
do  have  and  recover  of  plaintiff  [Jemlgani 
all  costs  of  court"  The  costs  accruing  for 
the  care  snd  custody  of  the  property  while 
in  tbe  hands  of  tbe  constable  or  his  bailee 
were  part  of  tbe  costs  of  that  case,  and  were 
taxable  as  such.  Tills  Is  tbe  rule  prescribed 
by  statute  In  matters  of  sequestration,  and 
we  ore  of  opinion  tbe  same  rule  would  apply 
in  distress  proceedings.  Batts'  Civ.  Ann. 
St  arts.  4871,  4873.  The  Judgment  of  July 
15tb  adjudges  these  costs  sgalnst  appellee 
Jernigan,  and  Ifl  conduslTS.  Tbe  plalDtICt,Jer 
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Digan,  was  not  entitled  to  recover  this  amonnt 
In  this  salt,  and  the  trial  court  erred  In  so 
holding.  The  cause  having  heen  tried  by  the 
court  without  a  jury,  and  conclusions  of  fact 
filed  by  the  Judge,  the  Judgment  will  be  re- 
formed, and  such  Judgment  here  rendered  as 
the  record  shows  should  have  been  rendered 
by  the  court  below.  The  appellant,  In  his 
brief,  admits  that  be  owes  the  plalntilT 
$324.69,  less  $80.50.  The  trial  court  found 
that  appellant  was  entitled  to  recover  as 
damages  to  corn  and  cotton  crops  while  In 
the  hands  of  the  constable  during  the  pend- 
ency of  this  suit,  which  sum,  with  $86.60, 
should  be  deducted  from  appellee's  (plain- 
tiffs) debt,  leaving  due  appellee  $213.19.  The 
Judgment  will  be  reformed,  and  here  ren- 
dered for  said  amount,  with  6  per  cent  Inter- 
est from  January  26,  190S,  the  date  of  Judg- 
ment in  the  trial  court  The  costs  of  the 
trial  court  are  taxed  against  appellant,  S&dk- 
son.  The  costs  of  this  court  are  taxed  against 
appellee,  Jemlgan. 

As  reformed,  the  same  Ig  affirmed.  Be- 
tormed  and  affirmed. 


INTERNATIONAL  &  G.  N.  R.  00.  t.  WEAR 
et  al. 

(Court  at  cavil  Appeals  of  Texas.  Nov.  17. 
1903.) 

HAIUIOADS-DBATH  BY  WRONGFUL  ACT^BVI- 
DBNCHJ— SUFFICIENCY, 

1.  In  an  action  against  a  railroad  company  for 
the  uegligwt  kUlIng  of  a  10  year  old  boy  the 
engineer  testified  that  deceased  and  bis  older 
brother  were  standing  close  to  the  track,  and 
that  when  the  engine  got  near  them  the  brother 
started  to  cross  the  track  ahead  of  the  train, 
and  deceased  attempted  to  follow,  and  that, 
fliough  he  applied  the  emergency  brake,  he  was 
unable  to  stop  the  train  In  time  to  prevent  It 
from  striking  deceased.  Another  witness  cor- 
roborated the  engineer,  and  there  was  evidence 
that  the  older  brother  had  testified  at  the  cor- 
oner's inquest  that  he  and  deceased  waited  until 
the  train  got  right  at  them  before  they  tried  to 
cross  tbe  track,  and  then  ran  a  race  to  see 
which  could  get  across  first  Held,  that  the  evi- 
dence was  insufficient  to  Bostain  a  v^ict  for 
plaintUF. 

Appeal  from  District  Conrt,  Smith  Goan- 
t7;  B.  W.  Simpson,  Judge. 

Actton  by  Bob  Wear  and  another  against 
t3ie  Intmiatlona]  &  Oreat  Norttaem  Railroad 
Company.  From  a  Jndgm^t  for  plaintiffs, 
defendant  appeals.  Reversed. 

N.  A.  Stedman  and  Gould  &  Morris,  for 
appellant  F.  J.  McOord  &  N.  A.  Gentry,  for 
appeileea, 

PLEASANTS.  J.  This  is  a  snit  by  appel- 
lees against  appellant  to  recover  damages  for 
the  loss  of  their  son,  whose  death  is  alleged 
to  have  t>een  caused  by  the  negligence  of 
appellant's  employSs.  The  petition  alleges. 
In  substance,  that  plaintiffs'  son  Wesley 
Wear,  while  attempting  to  cross  defendant's 
track  at  a  public  road  crossing  near  the  city 
of  Tyler,  In  Smith  county,  was  run  over  and 


killed  by  a  passenger  train  on  defendant's 
railroad;  that  at  the  time  said  Wesley  was 
killed  he  vras  only  10  years  of  age,  and  bad 
a  weak  and  Immature  mind,  and  did  not 
have  tbe  mental  capacity  or  discretion  to  un- 
derstand and  appreciate  the  danger  attending 
the  moving  of  engines;  that  he  had  no 
knowledge  of  the  velocity  of  a  train  In  mo- 
tion, and  did  not  know  tbe  danger  of  at- 
tempting to  cross  a  railroad  track  in  front  of 
an  approaching  train;  that  the  employ^  of 
defendant  who  were  operating  said  train  saw 
tbe  said  Wesley  and  other  children  running 
along  the  public  road  toward  said  crossing, 
and  could  tell  by  the  manner  In  which  they 
were  running  that  they  would  attempt  to 
cross  the  track  in  front  of  the  approaching 
train;  and  that  the  death  of  said  Wesley 
was  caused  by  the  negligence  of  the  em- 
ployfis  of  defendant  operating  said  train  "in 
negligently  running  said  train  and  approach- 
ing said  crossing  at  a  high  rate  of  Bi>ecd, 
to  wit,  40  miles  an  hour,  and  in  not  having 
said  train  under  control  in  approaching  said 
crossing;  that  the  engineer  in  charge  of  said 
train  saw  the  danger  and  peril  of  plaintiffs' 
son,  yet,  seeing  bis  peril  and  danger,  he  neg- 
ligently failed  to  stop  said  train,  or  to  use 
the  appliances  at  hand  to  check  the  speed 
of  said  train  to  avoid  killing  said  child  or 
lessening  his  Injuries;  that  had  said  engi- 
neer, when  he  saw  the  peril  of  plaintiff^ 
son,  used  tbe  appliftnces  at  hand  to  cbeck 
the  speed  of  the  train,  any  and  all  tbe  in- 
Jury  and  death  of  plaintiffs'  son  coold  have 
been  avoided,  but,  seeing  his  danger  and 
peril,  said  agents  and  servants  in  charge  of 
said  train  moved  over  and  across  aald  public 
crossing  onto  and  over  your  plaintiffs'  son, 
and  killed  him."  The  defendant  answered 
by  general  denial  and  plea  of  contributory 
negligence.  The  trial  In  the  court  below  by 
a  Jury  resulted  In  a  verdict  and  judgment  In 
favor  of  plaintiffs  for  the  sum  of  $260. 

The  record  discloses  the  following  facts: 
On  August  17,  1901,  plaintiffs'  son  Wesley 
Wear,  who  was  then  10  years  old.  In  com- 
pany vrith  his  brother,  Harrison  Wear,  wbo 
was  a  few  years  older,  attempted  to  cross 
defendant's  road  at  a  public  road  crossing 
near  plaintiffs'  home  In  Smith  county  Jost 
as  a  north-bound  passenger  train  on  said 
railroad  was  approaching  the  crossing,  and 
was  struck  and  killed  by  the  engine  of  said 
train.  It.  T,  Branham,  the  engineer  who  was 
operating  said  engine,  testified  that  when  be 
first  saw-  the  boys  they  were  standing  near 
the  track,  and  when  he  got  near  them  the 
larger  boy  put  out  his  foot  as  if  he  was  go- 
ing to  try  to  run  across  ahead  of  tbe  train. 
When  he  saw  the  boy  make  this  motion,  be 
called  to  him  to  stop,  and  made  a  motion 
to  him  with  his  band  to  go  back.  When  be 
saw  that  the  boy  would  not  stop,  he  applied 
the  emergency  brake,  and  did  everything  be 
could  to  stop  the  train,  but  was  unable  to  do 
so  in  time  to  prevent  it  striking  tbe  boy 
Wesley,  who  attempted  to  follow  bla  brotb- 
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er  a(»>u  the  track.  The  train  was  running 
at  its  naiial  rate  of  speed,  which  was  80 
miles  an  hour.  Before  reaching  the  croBslng, 
the  whistle  of  the  engine  had  been  blown, 
and  proper  warning  of  the  approach  of  the 
train  given.  The  train  could  be  seen  ap- 
proaching the  crossing  from  the  south  for  a 
distance  of  SOO  yards.  W.  Hartwell,  a  wit- 
ness for  the  defendant,  testified  that  he  lived 
335  steps  from  the  place  of  the  accident,  and 
saw  the  boys  run  up  to  the  track  and  stop, 
and  when  the  train  got  within  a  few  yards 
of  the  crossing  they  tried  to  run  across  the 
track  In  front  of  the  engine,  and  the  smaller 
boy  was  struck  by  the  engine  and  killed. 
This  evidence  is  not  contradicted  by  any  tes- 
timony in  the  case  except  that  of  Harrison 
Wear,  who  testified  that  be  and  his  brother 
were  running  along  the  public  road,  going  to 
church,  and  that  he  did  not  bear  the  train 
whistle  and  did  not  see  It  coming  before  he 
and  his  brother  were  on  the  track.  J.  C. 
Cox  testified  for  the  defendant  that  he  was 
Justice  of  the  peace,  and  held  an  Inanest  over 
the  body  of  Wesley  Wear;  that  Harrison 
Wear  testified  at  said  inquest  that  be  and 
his  brother,  Wesley,  waited  until  the  train 
got  right  at  them  before  they  tried  to  cross 
the  track,  and  they  then  ran  a  race  to  see 
which  could  get  across  first. 

Appellant,  by  proper  assignment,  raises  the 
qnestion  of  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  We  think  the  assign- 
ment should  be  sustained.  It  may  be  grant- 
ed that  there  is  evidence  in  the  case  sufiB- 
dent  to  sustain  the  finding  of  the  Jury  that 
plaintiffs'  son  was  not  of  sufficient  mental 
capacity  to  be  guilty  of  contributory  negli- 
gence in  attempting  to  run  across  the  track 
In  front  of  a  rapidly  approaching  engine, 
and  yet  the  verdict  cannot  be  sustained  un- 
less the  evidence  further  shows  that  the  de- 
fendant's employes  were  guilty  of  negligence 
which  was  the  proximate  cause  of  the  boy's 
death.  If  the  employes  of  defendant  who  were 
operating  the  train  at  the  time  the  boy  was 
killed  bad,  as  alleged  In  the  petition,  seen 
him  mnnlng  towards  the  crossing  in  such 
manner  or  under  such  circumstances  as 
would  have  reasonably  indicated  that  he  In- 
tended to  attempt  to  cross  the  defendant's 
track  in  front  of  the  train,  and  said  em- 
pjoyte,  after  seeing  the  danger,  could,  by  the 
use  of  proper  care,  have  prevented  the  acci- 
dent, their  failure  to  use  such  care  would 
be  negligence.  But  no  such  case  is  made 
by  the  evidence  above  stated.  When  the  en- 
gineer first  saw  the  boys,  they  were  standing 
by  the  track,  and  he  could  not  reasonably 
presnme  that;  Just  before  the  train  reached 
tlie  crossing,  they  would  attempt  to  cross  the 
track.  There  being  nothing  In  the  surround- 
ings OF  in  the  actions  of  the  boys  to  put  him 
upon  notice  of  their  intention  to  cross  the 
track  in  front  of  the  train  until  it  was  too 
late  to  stop  the  train  in  time  to  prevent  the 
accident,  he  cannot  be  held  gnllty  of  negli- 
gence In  not  sooner 'a]n>lying  the  brakes  and 
77  S.W.— 18 


attempting  to  stop  the  train.   The  statute 
does  not  require  railroad  trains  to  slacken 
their  speed  in  crossing  a  public  road,  and, 
unless  the  operatives  of  the  train  in  any 
particular  case  are  chargeable  with  knowl- 
edge of  facts  which  would  make  It  their  duty, 
in  the  exercise  of  reasonable  care,  not  to 
run  the  train  over  a  public  crossing  at  Its 
usual  rate  of  speed,  it  Is  not  negligence  for 
such  operatives  to  fail  to  reduce  the  speed 
of  their  train  when  approaching  a  public 
road  crossing.   The  testimony  of  Harrison 
Wear  la  contradicted  by  the  overwhelming 
weight  of  the  evidence  and  by  bis  own  sworn 
statement  at  the  Inquest  held  over  the  body 
of  his  brother,  and  we  cannot  believe  the 
:  Jury  based  their  verdict  upon  It,  but  must 
!  have  been  inSuenced  by  the  belief  that  the 
]  speed  at  which  the  train  was  run  over  the 
i  public  road  was  negligence  in  itself.  We 
think  the  Judgment  of  the  court  below  should 
be  reversed,  and  the  cause  remanded  fw  a 
new  trial,  and  it  Is  so  ordered. 
Reversed  and  remanded. 


WBST1EBN  UNION  TELEGRAPH  GO.  T. 
\  CHAMBERS.* 

I    (Court  of  Civil  Appeals  of  Texas.  Nor.  U, 

1903.) 

TSSLBGRAM— ERROR  IN  TRANSMISSION— HBA8- 
URB  OF  DAHAGES-INSTRUC- 
TION— EVIDBNCB. 

1.  To  charge  that,  "You  can  only  allow  plain- 
tiff for  the  meDtal  anguish  caused  by  being  pre- 
vented," etc.,  at  the  close  of  a  charge  on  nieas- 
are  of  damages  allowing  "fair  compensation  for 
the  mental  anguish,  if  any,"  is  not  erroneous 
as  assuming  tliat  mental  anguish  bad  bees  prov- 
en. 

2.  Evidence  Add  sufficient  for  the  Jary  to  find 
tliat  the  funeral  of  plaintiff's  son  would  have 
been  delayed  until  plaintifTs  arrival  if  the  tel- 
egraph company  had  transmitted  correctiy  a  no- 
tice of  the  son's  death  delivered  to  it. 

3.  E^ridence  held  to  present  for  the  Jury  the 
question  whether  plaintiff  knew  of  the  mistake 
complaioed  of  in  the  trausmismon  of  a  telegram 
recaved  by  him. 

Appeal  from  District  Court,  Bexar  Coun- 
ty; 8.  J.  Brooks,  Judge. 

Action  by  D.  B.  Chambers  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  In  favor  of  the  plaintiff,  defend- 
ant appeals.  Affirmed. 

Webb  &  Qoeth,  for  appellant  ThoB.  O. 

Murphy,  for  appellee. 

JAMBS.  C.  J.  D.  B.  Chambers  brought 
this  suit  in  the  district  court  of  Bexar  coun- 
ty to  recover  damages  from  appellant,  alli- 
ed to  have  been  sustained  by  appellee  by 
reason  ot  the  negligence  of  the  telegraph 
company  In  the  transmission  of  the  following 
telegram  addressed  to  him  by  Ills  son,  A.  V. 
Chambers,  sent  from  Des  Moines,  Iowa,  on 
the  28tb  day  of  March,  1902,  to  wit:  "Arthur 
died  this  noon,  wire  os  if  yon  can  cpme." 

•Rehearing  dniled  December  9  1908.  and  writ  Of 
error  denlad  by  Supreme  Court 
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Arthur  was  plaintiff's  son.  Tbe  message,  as 
delivered  to  the  appellee  In  Snn  Antonio, 
read,  "Father  died  this  noon,  wire  na  If  yon 
can  come."  Prior  to  his  death  be  had  not 
been  sick.  A.  F.  Chambers  was  a  married 
man,  and  had  a  father-in-law  named  Qnnder, 
whom  he  generally  referred  to  as  "father"  or 
"Fnther  Gunder."  Plaintiff  alleged  and  tes- 
tified tliat  from  the  wording  of  tbe  message 
as  delivered  to  him  he  thought  that  his  son's 
(A.  F.  Chamber's)  fatber-ln-law  had  died,  and 
be  did  not  answer  the  telegram  by  wire,  un- 
til he  received  the  following  message,  sent 
by  the  telegraph  company  on  March  Slst,  at 
tbe  request  of  A.  F.  Chambers  at  Des  Moines, 
to  wit:  "San  Antonio,  Tex.  Please  request 
answer  ours  29th  Chambers,  No.  716  Cameron 
Street.  Same  Important.  Des  Moines,  la., 
Mar.  30,  1902."  Upon  receiving  request  for 
an  answer  about  noon  March  Slst,  plaintiff 
says  that  he  became  suspicious  that  there 
might  be  a  mistake  in  tbe  message  some  way, 
and  he  was  a  Uttie  puzzled  about  It;  that  he 
wrote  tbe  following  telegram,  "Cannot  come^" 
on  tbe  back  of  the  last  message  he  received, 
as  an  answer  to  It,  and  sent  It  to  the  tele- 
graph office  by  Mrs.  Monette,  his  stepdaugh- 
ter, and  when  be  sent  It  to  tbe  office  he  told 
her  to.  Inquire  If  she  could  ascertain  If  there 
had  been  a  mistake  In  any  way  in  the  trans- 
mission. "1  was  still  under  the  Impression, 
and  did  not  know  at  this  time  yet,  but  what 
it  was  Gunder's  death.  When  I  sent  that 
answer  1  did  not  know  it  was  my  son." 
Plaintiff  testified  that  If  the  telegram  bad 
read  "Arthur"  be  would  have  replied  at  once, 
"I  will  come,"  and  would  have  left  at  once, 
and  that  he  would  have  arrived  at  Des 
Moines  before  tbe  burial.  That  Mr.  Gunder 
was  only  a  passing  friend,  and  be  wondered 
why  tbey  were  so  anxious  to  bear  from  him, 
and  that  Is  what  he  told  his  stepdaughter  in 
regard  to  what  there  is  about  having  Inquiry 
made  as  to  whether  there  might  be  a  mistake 
or  not  Stephen  Dolan,  a  witness  for  the  de- 
fendant, and  Its  receiving  clerk,  testified  that 
a  lady  came  In  about  1  o'clock  on  March  Slst, 
bringing  a  telegram,  and  remarked  that 
there  was  an  error  la  the  wording  of  one  of 
the  messages;  that  tbe  word  "father"  she 
thought  ought  to  have  been  "Arthur";  that 
she  was  almost  sure  it  ought  to  have  been  \ 
"Arthur,"  instead  of  "father";  whereupon 
tbe  San  Antonio  office  sent  tbe  following 
message  to  Des  Moines:  "Des  Moines,  Iowa. 
Please  repeat  quick  the  first  word  your  10 
paid  March  29th,  Chambers  signed  same. 
Reads  ftither  our  copy,  rush  answer.  Dolan, 
S.  A.  31."  This  was  answered  by  the  Des 
Moines  office,  and  the  answer  as  received 
back  at  this  office  on  said  day,  March  Slst, 
and  referred  to  plaintiff  on  April  2d,  as  fol- 
lows: "San  Antonio,  Texas,  Sys  date  first 
word  our  29th  Chambers  agd  same  if  Arthur 
repeat  Arthur.  Des  Moines,  la.  Mch.  Slst 
Respy  referred  to  D.  B.  Chambers,  716  Cam- 
eron St.  This  refers  to  message  you  received 
Batorday.  The  first  word  sboold  read  Ar> 


tbur  Instead  of  father.  Western  Union  Tel. 
va.  Dolan  San  Antonio,  March  81,  *02." 
Arthur  Chambers'  remains  were  buried  at 
Des  Molnee,  April  1st  about  6  p.  m.,  and  ap- 
pellee was  not  present  at  tbe  funeral.  Ap- 
pellant answered  by  general  demnrrer  and 
general  denial.  The  case  was  tried  on  the 
16th  day  of  March,  1903,  I>efore  a  Jury,  and 
resulted  In  a  verdict  In  favor  of  plaintiff  for 
tbe  sum  of  $700. 

Hie  first  assignment  questions  this  clause 
of  the  charge  as  assuming  that  plaintiff  suf- 
fered mental  anguish  and  was  prevented 
from  attending  his  son's  funeral:  "In  this 
connection  you  are  Instructed  that  you  cannot 
allow  plaintiff  anything  for  the  natural  grief 
caused  by  the  death  of  his  said  son,  but  can 
only  allow  tiim  for  tbe  mental  anguish  caus- 
ed by  being  prevented  txom  attending  tala 
funeral."  The  clause  was  the  close  of  a 
paragraph  on  the  measure  of  damages,  in 
which  paragraph  ttie  Jury  had  Just  t>eeD  told, 
if  they  found  for  plaintiff,  "to  allow  him  sncb 
a  sum  as  they  believed  from  the  evidence 
would  be  fair  compensation  for  the  mental 
anguish,  if  any,  suffered  by  him  by  reason  of 
being  unable  to  attend  tbe  funeral  of  bis 
son."  Tbe  Jury  could  not  observe  this  charge 
without  having  already  acted  upon  tbe  pre- 
ceding Instructions  and  found  for  plaintiff 
upon  tbem.  In  those  charges  tbey  were  fnlly 
and  properly  instructed,  and  must,  in  order 
to  have  reached  a  verdict  for  plaintiff,  have 
found  both  of  these  facts  from  the  evidence. 

The  second  is  that  the  evidence  is  against 
the  verdict  as  it  was  an  uncontradicted  fact 
that  Arthur  Chambers  had  a  wife,  who  bad 
tbe  control  and  disposition  of  Us  body,  and 
no  one  else  could  hare  delayed  the  burial, 
and  there  Is  no  evidence  that  his  wife  would 
have  postponed  It  until  plaintiff  could  have 
arrived;  and  the  only  evidence  that  the  fu- 
neral would  have  been  postponed  was  tbat  of 
A.  F.  Chambers,  who  Is  not  shown  to  have 
had  any  authority  over  tbe  body  or  the  fu- 
neral. This  assignment  is  dearly  not  sus- 
tainable. A.  F.  Chambers  testified  that.  "If 
we  had  received  an  answer  on  March  29th  or 
SOth,  stating  that  plaintiff  desired  to  attend 
tbe  funeral,  we  would  have  delayed  It  to 
give  him  time  to  get  there."  This  witness 
also  stated:  "I  received  an  answer  about 
noon  on  March  Slst  saying,  'Cannot  come,' 
and,  thinking  for  some  reason  he  could  not 
come,  we  went  ahead  with  the  funeral.  If 
he  bad  answered  tbat  he  desired  to  attend  the 
funeral,  and  would  start  at  once,  tbe  funeral 
would  have  been  delayed  until  he  reached 
here."  It  further  appears  tbat  tbe  body  was 
In  fact  held  uatii  the  Slst,  and  buried  then 
because  of  said  reply.  Tbe  testimony  was 
amply  sufficient  to  warrant  the  finding  that 
the  funeral  would  have  been  delayed.  If  It 
were  essential  In  law  to  show  tbat  the  wife 
would  have  consented  to  a  poetp<»iement. 
such  fact  would  be  clearly  Indicated,  and  tbe 
testimony  referred  to. 

Tbe  tblrd  assignment  k  that  tbe  -eTldeBee 

Digitized  by  Google 


Tex.) 


DE  OABCIA  T.  8AM  AMTOfflO  ft  A.  P.  B.1.  CO. 


275 


•hows  beyond  dispute  that  plaintiff  knew  of 
the  mistake  In  the  message.  Mrs.  Monette 
was  not  a  witness.  Plalntifl's  testimony 
does  not  warrant  finding  as  a  matter  of  law 
that  he  knew  about  tbe  mistake  from  the 
start,  nor  that  be  knew  It  when  he  aeat  the 
telegram,  "Cannot  come,"  on  the  Slst.  He 
testifies  be  did  not  know,  that  the  cwlglnal 
telegram  referred  to  Arthur,  and  that  he  <Ud 
not  know  It  when  he  sent  the  telegram  on 
the  Slst,  "Cannot  come."  It  is  entirely  con- 
sistent with  all  the  testimony  that  the  tele- 
graphic request  for  an  answer  he  recelyed 
from  the  telegraph  company  on  tbe  Slst  was 
the  first  suggestion  he  bad  that  there  was 
some  mistake  In  the  original  one.  He  testi- 
fied that  when  he  wrote  the  answer,  "Cannot 
come,"  and  sent  Mrs.  Monette  to  defendant's 
office  with  It,  he  told  her  to  ascertain.  If  sbc 
could.  If  there  had  been  any  mistake,  and 
that  he  was  then  still  under  the  impression 
that  It  was  Gnnder  wt^o  bad  died,  and  did 
not  know  that  it  was  his  son.  He  did  not 
learn  the  fact  until  the  message  came  to  him 
on  April  2d.  24  hours  after  his  son  was 
barled.  There  was  no  testimony  that  Mrs. 
Monette  knew  any  more  than  plaintiff  did. 
What  she  said  to  Dolan  Indicated  that  she 
had  apprehensions  that  it  was  Arthur.  The 
fact  tbat  the  parties  in  Des  Moines  were  de- 
siring a  reply  by  wire  to  the  original  tele- 
gram under  tbe  circumstances  might  have 
alarmed  some  dispositions  more  than  others, 
and  m^ht  have  caused  Mrs.  Monette  to  im- 
agine tbe  worst  Still  all  tbe  testimony  goes 
to  show  tbat  she  su^ected,  or,  to  put  It 
stronger,  believed,  the  telegram  referred  to 
Arthur.  The  eTldence  does  not  even  show 
that  plaintiff  bad  such  Impression,  but  the 
contrary.  Whether  or  not  Mrs.  Monette's 
knowledge  that  the  telegram  meant  Arthur 
eoold  have  been  Imputed  to  plaintiff,  we  need 
not  cousidw,  because  she  bad  no  knowledge 
of  that  fact 
Affirmed. 


DB  GARCIA  T.  SAN  ANTOXIO  &  A.  P.  RY. 
CfO.* 

(Court  of  GirO  Appeals  of  Texas.  Not.  11, 
1903.) 

DEATH— DAMAOBS— RIGHT  OP  WIDOW-^UDO- 
MENT— FRAUD— RBB  JUDICATA— EQUITY  JU- 
RISDICTION—JOINDER OP  CAUSES  OP  ACTION 
-JOINDER  OF  PARTIES  —  PLBADINO  —  DEFI- 
mTBNSSS-APPBAXf-STATllHIDNT  OP  PACTS— 
RBCITAL  IN  JUDOMBNT. 

1.  A  widow's  cause  of  action  to  set  aside  a 
frauduleut  judgment  in  an  action  for  the  negli- 
gent Idlling  of  her  husband  Is  properly  joined 
with  her  cause  of  action  for  the  negligent  kill- 

Where.  In  an  action  against  a  railway  com- 

8 any  for  negligent  killing,  tbe  minor  beirs  of  the 
eceased  fraudulently  join  hla  widow  as  plain- 
tiff to  cnt  off  her  rights,  it  Is  uot  necessary  to 
join  tiie  minora  as  defendants  In  a  subsequent 
action  to  set  aside  the  judgment  agaiost  faer  for 
costs,  where  the  judgment  for  the  minora  for 
damages  is  not  complained  of. 


•RAMrlBS  dsaM  DsonlMr  1^  UMl 


8.  Where  a  complaint  alleges  that,  In  an  ac- 
tion against  a  railway  company  for  negligent 
killing,  the  minor  heirs  of  the  deceased,  acting 
in  collusion  with  tbe  compauy,  fraudulently 
joined  hia  widow  aa  plaintiff,  without  her  con- 
sent, to  cut  off  her  rights,  and  judgment  was 
rendered  against  her  because,  as  falsely  alleged 
by  them,  she  had  lired  apart  from  deceased  and 
received  uo  support  from  him  for  OTer  two  years 
prior  to  bis  death,  and  would  baTe  received  no 
support  from  him  had  be  lived.  It  is  not  de- 
fective as  being  too  vague  In  its  allegations  of 
fraud. 

4.  Thou^  under  Rev.  St.  1895,  art  3022.  au- 
thorizing actions  for  death  to  be  brought  by  any 
of  the  parties  entitled  thereto  for  tbe  benefit  of 
all,  minor  heirs  of  the  deceased  may  join  the 
widow  as  plaintiff  in  such  au  action,  if  this  is 
not  done  in  good  faith,  bet  In  collusion  with  the 
defeudant  to  cnt  off  her  rightSt  the  plea  of  res 
judicata  will  not  avail  in  a  subseouent  action 
to  set  aside  tbe  judgment  so  obtained. 

B.  Where  a  wife  has  not,  by  her  own  acta, 
forfeited  the  right  to  support  by  her  husband, 
she  may  recover  damaees  for' his  death,  though 
he  baa  not  for  a  long  raae  falfiiled  tbat  duty. 

6.  A  recital  that  a  wife,  for  more  than  two 
years  prior  to  the  death  of  her  husband,  bad  not 
received  any  pecuniary  aid  from  him,  and  would 
not  have  received  any  bad  he  lived,  in  a  judg- 
ment debarring  her  from  recovering  damages 
for  his  death,  cannot  be  aaid  to  contain  all  the 
evidence,  so  as  to  dispense  with  tbe  necessity 
for  a  statement  of  fncta  on  appeal,  since  tbe 
facts  recited  are  Insufficient  to  support  the  judg- 
ment. 

7.  Where,  at  tbe  time  of  discovery  of  fraud  In 
procuring  a  judgment,  it  would  have  been  impos- 
sible, by  reason  of  the  state  of  the  record,  and 
tbe  impossibility  of  then  securing  a  statement 
of  facts,  for  tbe  defrauded  party  to  tiave  se- 
cured a  review  by  appeal,  the  judgment  may  be 
set  aside  by  a  court  of  equity,  there  being  no 
adequate  remedy  at  law. 

Appeal  from  District  Court,  Bexar  Oonnty; 

J.  L.  Camp,  Judge. 

Suit  by  Josephine  De  Garcia  against  tbe 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany.  From  a  judgment  in  favor  Of  defend- 
ant, plaintiff  appeals.  Reversed. 

O.  U  McGllI  and  A.  B.  Hellbron,  for  ap- 
pellant Houston  Bros,  and  B.  J.  Boyle,  for 
appellee. 

FLT,  J.  This  Is  a  suit  instituted  by  ap- 
pellant to  recover  damages  for  the  death  of 
her  husband,  and  to  set  aside  a  judgment 
Special  exceptions  were  siistalned  to  the  pe- 
tition, and,  appellant  refusing  to  amend,  the 
cause  was  dismissed. 

Appellant,  after  aettlog  up  her  cause  of  ac- 
tion against  appellee  on  account  of  the  death 
of  her  husband,  Alcario  Garcia,  alleged  tbat 
he  left  surviving  him,  by  a  former  marriage, 
two  minor  children,  named,  respectively, 
Concepdon  and  Leonldes  Garcia;  that  on 
January  11,  1902,  they  had.  In  the  same  dis- 
trict court  In  which  appellant  had  sued, 
through  their  next  friend,  Augustine  Trini- 
dad, instituted  a  suit  for  fb^  damages,  and 
had  in  bad  faith  Joined  appellant  in  tbe  suit, 
without  her  knowledge  or  consent  Fraud 
and  collusion  were  charged  against  tbe  mi- 
nors and  the  appellee  to  defeat  the  claim  ot 
appellant  It  was  alleged  that  in  further- 
ance of  tbe  frand  the  minors  made  the  fol- 
lowing allegations  In  tbelr  petition:  ''Plain- 
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tifFs  show  tbftt,  several  years  prior  to  his 
death,  Alcarla  Garcia  was  married  to  Jose- 
phine De  Garcia,  In  the  town  of  Luling,  Cald- 
well county,  Texas,  and  that  the  place  of 
residence  of  the  said  Josephine  De  Garcia  is 
unknown  to  these  plaintiffs,  but  they  are  in- 
formed and  believe  tbat  she  resides  in  the 
county  of  Travis,  state  of  Texas;  that  the 
said  Josephine  De  Garcia  and  Alcarlo  Gar- 
cia lived  together  at  intervals,  off  and  on,  up 
to  and  about  the  28th  day  of  August,  1899, 
when  the  said  Josephine  De  Garcia  left  the 
bed  and  board  of  the  said  Alcarlo  Garcia, 
and  went  to  live  with  others,  and  had  not 
lived  with  him  since  said  date;  that  the  said 
Alcarlo  Garcia  baa  not  contributed  to  her 
maintenance  or  support,  and  at  the  time  of 
his  death  the  said  Josephine  De  Garcia  was 
not  receiving  and  would  not  have  received 
any  pecuniary  aid  from  him,  the  said  Alcarlo 
Garcia,  had  he  lived,  and  had  not  received  any 
pecuniary  aid  from  him  for  more  than  two 
years  prior  to  his  death;  that  the  said  Jose- 
phine De  Oarcia  is  Joined  herein  as  plaintiff 
in  order  that  it  may  be  judidaUy  determined 
whether  or  not  she  is  entitled  to  a  part  of 
the  damages,  and  for  the  purpose  of  having 
her  rights  finally  adjudicated.  PlalntlfTs  fur- 
ther show  unto  the  court  that  they  bring  this 
suit  for  their  own  use  and  benefit,  as  well  as 
for  the  use  and  benefit  of  Josephine  De  Gar- 
cia and  all  others  entitled  to  any  right  or  in- 
terest In  the  cause  of  action  asserted  in  this 
suit"  The  allegations  as  to  abandonment  of 
her  husband  by  appellant,  and  that  he  had 
not  contributed  to  her  support,  are  alleged  to 
be  false,  and  the  petition  proceeds  as  fol- 
lows: "O^ls  plaintiff  specifically  denies  that 
she  was  Joined  as  plaintiff  In  said  suit  in 
said  cause  No.  13,362  In  good  faith.  In  order 
to  Judicially  determine  whether  or  not  she 
was  entitled  to  a  part  of  the  damages,  and 
for  the  purpose  of  having  her  rights  finally 
adjudicated;  and  so  denies  tbat  the  plaintiffs 
in  said  cause  No.  13,362  brought  said  suit  in 
good  faith  for  the  use  and  benefit  of  Jose- 
phine De  Garcia,  this  plaintiff,  and  all  oth- 
ers entitled  to  any  right  or  interest  In  the 
cause  of  action  asserted  In  said  suit  as  well 
as  for  their  own  use  and  benefit.  But  this 
plaintiff  now  believes,  and,  so  believing,  here 
charges  the  fact  to  be,  tbat  said  suit  in  said 
cause  No.  18,362  was  brought  by  said  parties 
plaintiff  In  bad  faltb,  with  the  fraudulent 
purpose  and  Intent,  In  collusion  with  defend- 
ant and  others,  as  aforesaid,  by  means  of 
grossly  false  and  willful  misrepresentations 
of .  fact,  of  practicing  deception  and  fraud 
upon  the  court,  thereby  misleading  It  to  ren- 
der a  Judgment  that  should  operate  a  bar 
and  forever  conclude  this  plaintiff  in  the 
courts  of  the  country  from  any  and  all  pur- 
suit of  any  claim  for  damages,  however  Just 
and  equitable,  for  the  wrongful  death  of  her 
said  husband,  the  said  Alcarlo  Oarcia,  so 
caused  and  brought  about  l:^  the  negligent 
acts  of  defendant  as  aforesaid.  Plaintiff, 
further  complaining,  avers  that,  having  no 


notice  or  knowledge  of  any  kind  whatsoever 
of  the  institution  of  said  salt  In  said  cause 
No.  13,362,  she  did  not  appear  In  said  cause, 
nor  did  she  authorise  any  other  person  to 
appear  for  ber  or  In  her  behalf;  tbat  aald 
suit  was  instituted  and  the  proceedings  bad 
therein  wholly  without  her  consent  and 
knowledge;  and  tbat  such  proceedings  so  bad 
therein,  and  said  Judgment  so  rendered  tb«%- 
In,  were,  as  to  tbls  plaintiff,  entirely  and  ab- 
solutely without  her  consent,  knowledge,  or 
authority,  ex  parte,  and,  for  the  fraud  there- 
in, void."  It  was  alleged  that  In  furtherance 
of  the  fraudulent  design  a  Judgment  was  ob- 
tained in  the  district  court  on  February  7, 
1902,  before  the  court  without  a  Jury,  in  ta.- 
vor  of  the  minors,  for  $2,000,  but  the  Judg- 
ment as  to  appellant  was  as  follows:  "But  It 
appearing  to  the  court  from  tbe  evidence  that 
the  plaintiff  Josephine  De  Garcia  had  not 
for  more  than  two  years  prior  to  the  death 
of  Alcarlo  Garcia  received  any  pecuniary  aid 
from  lilm,  and  was  not  receiving  any  pecu- 
niary aid  from  the  said  Alcarlo  Garda  at  the 
time  of  his  death,  and  would  not  have  re- 
ceived any  pecuniary  aid  from  him  bad  he 
lived,  the  court  Is  of  the  opinion  that  the 
said  JoB^hlne  De  Garcia  should  take  noth- 
ing by  reason  of  tbls  suit  Wberefore  It  Is 
ordered,  adjudged,  and  decreed  by  the  court 
that  the  plaintiff  Josephine  De  Garcia  take 
nothing  by  reason  of  tbls  suit,  and  tbat  de- 
fendant San  Antonio  &  Aransas  Pass  Rail- 
way Company,  as  to  her,  go  hence  without 
day,  and  recover  of  and  from  the  said  Jose- 
phine De  Gar  da  all  coats  as  to  her  Incurred 
In  this  behalf,  for  which  let  execution  Issue." 
Appellant  prayed  tbat  so  much  of  the  Judg- 
ment as  referred  to  ber  be  vacated  and  de- 
clared void,  and  tbat  she  have  Jndgment  tor 
ber  damages  and  cost?. 

The  following  special  exertions  were  sus- 
tained by  the  court:  "For  special  exception 
to  said  petition,  this  defendant  says  and 
pleads  tbat  there  Is  a  misjoinder  of  causes 
of  action  herein.  In  that  It  Is  claimed  to  be  a 
suit  to  review  and  set  aside  a  Judgment  of 
this  court  hereinbefore  rendered,  and  an  at- 
tempt to  Join  such  action  with  an  action  tw 
damages  for  the  death  of  her  deceased  hus- 
band. And  for  further  special  exception,  de- 
fendant says  tbls  action  will  not  lie  in  man- 
ner and  form  as  alleged,  for  the  further  rea- 
son that  the  plaintiff  herein  has  failed  to 
make  the  necessary  parties  defendant,  as  ap- 
pears upon  the  face  of  this  petition.  For  fur- 
ther special  exception,  defendant  says  that 
the  allegations  In  said  petition  of  collusion 
and  fraud  are  too  vague,  general.  Indefinite, 
and  uncertain  to  put  tbls  defendant  upon  an- 
swer thereto.  And  for  further  special  ex- 
ception, this  defendant  says  that  it  appears 
upon  the  face  of  said  petition  that,  as  to  this 
defendant,  all  the  matters  and  things  alleged 
herein  by  which  plaintiff  seeks  or  could  seek 
to  bold  this  defendant  liable  on  account  of 
the  death  of  ber  husband  have  bem  fully  lit- 
igated and  determined,  so  far  as  this  defend- 
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ant  Is  concerned.  In  this  honorable  conrt; 
and  tlda  def»idant  b&jb,  as  to  all  such  ques- 
tions and  allegations,  the  matter  and  things 
■et  forth  are  res  jn^Ucata  as  to  this  defend- 
ant; and  ef  these  vedal  exceptions  and 
pleas  this  defendant  asks  the  Judgment  <^ 
the  conrt" 

There  was  no  misjoinder  of  actions.  In 
ease  the  Judgment  bad  been  set  aside,  appel- 
lant would  have  been  compelled  to  plead  her 
eanse  of  action  against  appellee,  and  no 
good  cause  can  exist  for  not  filing  it  at  the 
same  time.  It  will  not  eonqtlicate  matters 
at  all,  and  no  IncooTenlence  can  posBlbly 
arise  from  the  Jt^der  of  the  two  actions, 
and  there  Is  no  possible  clash  between  them. 

It  Is  apparent  from  fbs  allegatlonB  in  the 
petition  that  appellant  is  not  complaining 
ftboot  the  Judgment  for  damages  in  favor  of 
the  minors,  but  the  only  complaint  Is  In  con- 
nection with  the  Judgment  rendered  against 
her  In  favor  of  appellee.  No  necessity  arises 
for  Joining  the  minors  In  the  suit  It  will 
not  affect  their  material  interests  in  any 
way,  and  their  rights  will  not  be  disturbed 
by  any  decree  In  the  case,  directly  or  Indi- 
rectly. 

The  allegations  are  fall  and  explicit  In  stat- 
ing a  case  that  might  form  the  basis  for  eq- 
nltable  relief.  They  Impeach  the  Jnstlce  and 
equity  of  the  Judgment,  and  demonstrate  that 
a  different  result  will  probably  follow  a  new 
trial. 

Under  the  terms  of  article  3022,  Bev  SL 
1895.  the  minora  were  authorized  to  Join 
with  tbem,  as  plaintiffs,  all  who  might  be 
interested  In  the  damages  sought  from  the 
railway  company  for  the  negligent  killing  of 
their  father,  but  It  wai  Incumbent  upon  them 
to  act  in  good  faith  with  those  Joined  with 
them  In  the  suit;  and  If  they  and  the  de- 
fendant acted  in  collusion,  and  with  the  In- 
tent to  deprive  the  wife  of  the  deceased  of 
her  rights,  a  ptea  of  res  adjudicatn  would 
not  avail.  The  wife,  so  long  as  she  has  not 
acted  In  a  way  to  forfeit  It,  Is  entitled  to  a 
support  at  the  hands  of  her  husband;  and  a 
party  wrongfully  killing  him  cannot  deprive 
her  of  damages  by  a  plea  that  the  husband 
had  not  been  fulfilling  the  duties  that  he* 
owed  his  wife.  Railway  v.  Splcker,  61  Tex. 
427,  48  Am.  Rep.  297.  Neither  the  letter  nor 
spirit  of  the ,  statute  above  cited  glvea  any 
authority  to  a  person  interested  In  the  dam- 
ages arising  from  the  death  of  a  relative  to 
bring  others  also  interested  into  the  suit  and 
by  neglect  or  fraud  deprive  them  of  their 
rights.  The  authority  granted  by  the  statute 
is  an  extraordinary  one,  and  the  utmost  good 
faith  must  be  maintained  In  regard  to  the 
rights  of  those  made  parties  to  a  lawsuit 
without  their  knowledge  or  consent  The  ex- 
traordinary authority  can  be  Justified  on  no 
other  grounds.  It  follows  that,  If  there  was 
frand  In  regard  to  the  Judgment  obtained 
against  appellant  equity  will  set  It  aside,  and 
tbe  plea  of  res  adjudlcata  cannot  avail. 

We  an  of  tbe  opinion  Ibat  there  is  no  mei^ 


It  in  the  exceptions,  and  they  sbonld  have 
been  overruled;  but  a  question  of  much 
graver  Import  arises  from  tbe  record,  and 
concerning  whose  proper  solution  much 
greater  difflcnlttes  arise  than  In  any  matter 
presented  in  the  exceptions.  It  Is  a  well- 
established  rule  of  equity  that  Its  power  to 
redress  a  grievance  or  right  a  wrong  will 
not  be  applied  where  an  adequate  remedy  at 
law  exists  or  did  exist  when  Its  Jurisdiction 
was  invoked.  Railway  v.  Wright  (Tex.  Civ. 
App.)  29  S.  W.  1184.  Tbe  proceeding  to  set 
aside  the  Judgment  being  one  that  must  find 
Its  place  in  a  court  of  equity,  the  rule  enun- 
ciated must  be  applied  to  it;  and,  If  It  ap- 
pears that  appellant  bad  an'  adequate  legal 
remedy  at  hand,  the  Judgment  of  the  district 
conrt  was  right  even  though  placed  vifon 
untenable  grounds. 

It  appears  from  the  petition  that  It  was 
filed  about  four  months  after  the  Judgment 
that  IB  attacked  therein  had  been  rendered. 
At  that  time  appellant  could  have  pursued 
the  legal  remedy  of  bringing  the  Judgment 
for  review  before  tbe  Oourt  of  Civil  Appeals 
by  a  writ  of  error,  and,  if  by  that  means  she 
could  have  obtained  redress,  she  could  not 
successfully  Invoke  the  equitable  powera  of 
the  district  court  In  order  to  obtain  rell^ 
at  the  bands  of  an  appellate  court  It  is  usu- 
ally required  that  a  statement  of  facts  should 
be  nuide  a  part  of  the  record,  and,  in  the 
absence  of  a  statement  of  facta,  tbe  action 
of  the  trial  court  will  not  be  reviewed,  unless 
the  errors  are  fundamental  or  apparent  of 
record.  It  will  be  readily  seen  that  an  appel- 
late court  could  not  have  reviewed  the  acts 
of  the  lower  court  on  the  points  desired.  In 
the  absence  of  a  statement  of  facts,  or  some- 
thing In  the  record,  either  as  recitals  In  the 
Judgment  or  facts  In  bills  of  exception,  that 
would  be  equivalent  to  a  statement  of  facts. 
It  has  been  held  In  this  state  that  a  formal 
statement  of  facts  la  not  essential  where  all 
the  evidence  legally  and  conclusively  appears 
in  the  record  by  bill  of  exceptions  or  by  re- 
citals In  the  Judgment  Salinas  v.  Wright 
11  Tex.  578;  State  v.  Connor,  86  Tex.  133, 
23  S.  W.  1103.  But  it  must  conclusively  ap- 
pear that  all,  and  not  a  part,  of  the  facts 
are  In  the  record  in  some  form  or  the  other. 
In  tbe  Judgment  rendered  In  tbe  case  insti- 
tuted by  the  minors,  it  is  true  that  it  is  re- 
cited that  It  appeared  from  the  evidence  that 
"Josephine  De  Garcia  bad  not  for  more  than 
two  years  prior  to  the  death  of  Alcario  Gar- 
cia received  any  pecuniary  aid  from  him,  and 
was  not  receiving  any  pecuniary  aid  from 
said  Alcario  Garcia  at  the  time  of  his  death, 
and  would  not  have  received  any  pecuniary 
aid  from  him  had  he  lived,"  but  it  cannot 
be  said  that  the  whole  of  the  evidence  is  re- 
cited. To  so  hold  would  be  to  impeach  the 
Judgment  for  the  evidence  recited  Is  wholly 
inauffldent  to  deprive  the  wife  of  receiving 
damages  accruing  by  the  death  of  her  hus- 
band. As  hereinbefore  stated,  the  wife  Is  en- 
titled to  a  support  from  her  husband,  unless 
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she  has  forfeited  It  br  ber  wrong  conduct 
The  petition  In  the  case  alleged  that  tlie 
wite  had  abandoned  her  hasbaod,  and  it 
muBt  be  presumed  that  only  a  part  of  the 
facta  were  recited  In  the  judgment,  and  that 
the  main  fact,  although  proved,  was  not  set 
forth.  It  will  be  seen,  therefore,  that  an 
appellate  court  would  not  have  been  lo  a  po- 
sition to  have  Intelligently  reviewed  the 
Judgment  on  a  writ  of  error  without  a  state- 
ment of  facts,  and,  as  it  was  utterly  Impossi- 
ble for  appellant  to  have  obtained  a  state- 
ment of  facts  when  the  fraud  was  discov- 
ered, she  had  no  adequate  legal  remedy,  and 
could  go  Into  a  court  of  equity  for  redress. 

We  conclude  that  the  Judgment  should  be 
reversed,  and  the  cause  remanded. 


FBBSIDIO  COUNTY  v.  JEVF  DATIS 
COUNTY.* 

(Court  at  GivU  Appeals  of  Tazu.  Kor.  11, 

190S.) 

COUNTIHS— CODNTT  8BAT&-CHANaB-TAI.IDI- 
TT— LOCATION  OF  BOUNDARIES— POWERS  OP 
COURT-CRKATION  OP  NEW  COUNTIES— SPE- 
CIAL ACTS— CURATIVE  ACTS— VALIDITY— BP- 
PBCT— LIMITATIONS. 

1.  Sayles*  Bev.  av.  St  1897,  art  808a,  giving 
the  district  court  power  to  determine  the  loca- 
tion of  the  boundary  line  of  connties,  confers 
power  to  determine  all  matters  inadeut  to  the 
existence  of  such  line,  including  the  determina- 
tion of  which  of  two  or  more  lines  Is  the  correct 
line  and  fixing  such  line. 

2.  When  neither  of  two  towns  was  within  five 
miles  of  the  geograpblcal  center  of  a  connty,  an 
election  tor  the  purpose  of  changing  the  county 
seat  from  one  to  the  other,  less  than  a  two- 
thirds  vote  being  cast  for  the  change,  the 
change  was  invalid,  although  the  county  judge 
declared  the  change  adopted,  and  the  pnblic 
business  wae  transacted  In  the  dianged  location, 
and  it  was  uniformly  treated  as  the  county  teat 
by  the  officers  and  the  paUlc  up  to  and  after 
the  time  when  a  new  conn^  was  created  out  of 
its  territory. 

3.  The  term  "county  seat"  lu  Const,  art  9, 
I  1,  d.  2,  prohibiting  tlie  creation  of  a  new 
eoonty  so  tiiat  Its  boundaries  will  approadi  near- 
er than  12  miles  to  the  county  seat  of  the  conn- 
ty  from  which  such  new  conoty  may  be  talten, 
refers  to  the  legal  county  seat  and  not  a  mere 
de  facto  one,  resorted  to  as  such  by  common 
consent  and  usage. 

4.  Act  1888  (Gen.  Laws  1888-89,  p.  44),  de- 
fining the  boundaries  of  Jeff  Davis  county,  cre- 
ated from  Presidio  county  by  Act  1887  (Laws 
1887,  p.  26.  c.  38),  and  changing  the  boundary 
line  thereof,  is  within  the  purview  of  Const,  art. 
9,  i  1.  d.  3,  which  prohibits  the  Legislature 
tnm  detaching  territory  from  one  county  aud 
addiu  It  to  another  existing  county,  without 
submitting  the  proposition  to  the  electors  of 
both  counties;  and,  as  Act  1889  was  not  so  sub- 
mitted, it  never  took  effect 

5.  The  doctrines  of  stale  demand  and  Umita* 
tions  tiave  no  application  to  proceedings  to  d^ 
termiiie  the  boundary  line  of  counties. 

6.  The  act  of  1801  (Gen.  Laws  1891,  p.  80,  c 
29)  validating  by  general  law  certain  county 
seats  tannot  relate  back  so  as  to  invalidate  Act 
1887,  which  eonsUtutlonally  established  the 
boundaries  between  Jell  Davis  and  Presidio 
conntiesL 

7.  Const,  art  8,  {  S6,  forbidding  the  Legisla- 
ture to  pass  any  local  or  special  law  locating  or 
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changing  countir  seats,  predaded  the  Legisla- 
ture from  validating  the  inooeedings  by  which 
a  town  was  selected  as  the  county  seat  of  a 
county  by  an  act  relating  to  that  conn^  alone. 

Appeal  from  District  Court  El  Paso  Ooun- 
ty;  J.  U.  Gioggin,  Judge. 

Action  by  Jeff  Davis  county  against  Presi- 
dio county.  From  a  Judgment  for  plaintUt 
defendant  apiMalB.  Affirmed. 

J.  A.  Glllett  and  Falvey  &  Davla,  tar  ap- 
pellant  Walter  GilUa,  for  appellee. 

JAMES,  a  J.  The  county  of  Jeff  Davla 
brought  this  suit  in  Ward  comity  and  the 
venue  was  by  agreement  changed  to  El  Paso 
county.  The  proceeding  was  to  have  the 
boundary  between  the  two  coimtles  adjudi- 
cated and  defined,  as  having  been  authorized 
by  the  act  of  1897  (Sayles'  Rev.  Civ.  St  art 
806a).  Prayer  was  also  for  a  decree  enjoin- 
ing Presidio  county  from  assesalug  aud  col- 
lecting taxes  within  the  disputed  district. 
The  decree  was  for  Jetf  Davis  county.  Cer- 
tain facts-end  we  tlilnk  all  the  material 
facts— are  undisputed.  Ft  Davis  was  orig- 
inally tlie  county  seat  of  Presidio  county, 
wlilch  county  then  embraced  what  is  now 
Presidio,  Jeff  Davis,  and  Brewster  counties. 
On  July  14, 1886,  an  election  was  held  In  Pre- 
sidio county  for  the  purpose  of  determining 
whether  or  not  the  county  seat  should  be  re- 
moved from  Ft.*Davi8  to  the  town  of  Marfa. 
The  result  was  302  votea  in  favor  of  the 
county  seat  remaining  at  Ft  Davis  and  891 
in  favw  of  Marfa.  On  July  2Qth  the  county 
Judge  entered  an  order  in  tlie  minutes  of  the 
coun^  court  reciting  ttie  ntimber  of  votes 
for  and  against,  and  declaring  the  result  to 
be  in  favor  of  Marfa,  although  It  had  not 
received  a  two-thirds  vote.  Neither  Ft  Da- 
vis nor  Marfa  was  situated  wltliin  five  miles 
of  the  geographical  center  of  the  county. 
Soon  after  the  election  all  the  county  offi- 
ces -were  removed  to  Marfa,  except  tliat  of 
the  county  treasures,  who  remained  at  Ft 
Davla.  We  shall  not  dwell  on  thla  tact  fnr- 
thw  than  to  mention  that  la  litigation  grow- 
ing out  of  Ilia  act  the  Supreme  Court  on 
practically  the  same  facts  presented  In  this 
record,  held  with  him  that  tibe  removal  of 
the  county  seat  was  InnUd.  Oaruthers  v. 
State,  07  Tex.  132,  2  S.  W.  91,  decided  in  fol- 
lowing year  (1888).  The  Le^ature  of  18S7 
created  Jeff  Itevis  county  oat  of  part  of  Pre- 
sidio's territox7,  the  act  defining  the  bound- 
ary line  betwem  than.  TUB  line  was  with- 
in 12  miles  of  Marfa,  but  more  tiutn  that  dls* 
tance  from  Ft  Davis.  The  Legislature  of 
1889,  passed  an  act  (Gen.  Laws  1888-89^  p. 
44)  defining  the  boundaries  of  Jeff  Davis, 
which  changed  tbe  said  boundary  line  to  an- 
other place,  and  the  territory  between  the 
two  lines  Is  the  occarton  of  this  controversy. 
Section  2  of  the  latter  act  recites  tliat,  as  the 
former  boundary  line  was  placed  "within 
less  than  twelve  miles  of  Marfa,  the  county 
seat  of  Presidio  comity,  •  •  •  this  cre- 
ates a  doubt  as  to  its  constltntlonaUty; 
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Qierefore  an  Imperative  public  neceaalty  ez- 
tsta,"  etc  The  Legislature  of  1881  bj  a  gen- 
eral law  TBlldated  county  seats  which  had 
been  created  and  circa  mstanced  as  Marfa 
was.  From  1885  to  the  time  of  the  creation 
of  Jeff  DaTis  coun^  out  of  Its  territory,  Mar- 
fa  was  tlie  de  fticto  county  seat  of  Presidio 
county  for  all  public  business  pertaining  to 
organized  counties,  and  so  continued  until 
its  status  was  set  at  rest  by  this  validatiug 
act  In  reference  to  the  act  of  1889  changing 
the  bonndaiy  between  Presidio  and  Jeft  Da- 
vis counties,  the  line  as  there  defined  was 
within  12  miles  of  Ft  Davis,  and  no  propo- 
sition for  a  change  in  the  boundary  was 
submitted  to  a  vote  of  the  electors  of  the 
conntleB.  The  testimony  discloses  that  both 
lines  as  enacted  are  ascertained  without  dlf- 
flcnlty  or  ^pute  on  the  groimd.  Both  conn* 
ties  have  asserted  Jurisdiction  ovor  the  dis- 
puted strip  since  1888,  the  evidence  tending 
to  show  that  Presidio  has  been  the  more  em- 
phatic and  persistent  In  this  respect,  and 
more  generally  recognized  ai  having  Jurisdic- 
tion over  this  territory. 

Under  the  first  assignment  of  error  it  is 
insisted  that  the  act  of  1897  (article  80Sa, 
Saylee*  Rev.  Civ.  St)  merely  gives  one  coun- 
ty anthwlty  to  sue  another  county  to  have 
the  boundary  line  located  on  the  ground  as 
defined  by  the  Legislature;  that  the  authori- 
ty given  the  courts  does  not  ntend  to  de- 
termining which  of  two  or  more  lines  defined 
by  the  Legislature  is  the  legal  line,  and  to  fix 
such  line.  This  position  is  sought  to  be 
maintained  by  reason  of  the  decision  In 
Guadalni>e  Ctounty  v.  Wilson  County,  58  Tex. 
230,  at  which  time  there  was  no  enactment 
conferring  upon  the  district  court  Jurlsdlc- 
dlctlbn  to  establish  a  boundary  between 
counties,  it  being  held  to  be  a  political  ques- 
tion; and,  further,  by  the  peculiar  wording 
of  the  act  of  1887.  It  Is  our  opinion  that  the 
act  giving  the  district  court  power  to  deter- 
mine where  the  boundary  line  la  located  nec- 
essarily embraces  power  to  determine  all 
matters  incident  to  the  existence  of  such  line. 
If  a  law  defining  such  a  boundary  were  for 
some  reason  unconstitutional,  it  would  hard- 
ly be  contended  that  the  court  should  never^ 
theless  proceed  to  ascertain  and  locate  it  as 
described  in  the  act  It  seems  clear  to  our 
minds  that  if  two  or  more  lines  have  been 
enacted,  the  Legislature  Intended  that  such 
one  of  them  aa  should  control  in  law  should 
be  the  one  for  the  court  to  Judicially  estab- 
lish.  We  therefore  overmle  this  assignment 

Our  second  conclusion  is  that  the  court  did 
Dot  err  in  holding  that  Ft  Davis  remained 
the  legal  county  seat  of  Presidio  county,  not- 
withstanding the  declaration  of  the  result 
of  the  election  in  1885  in  favor  of  Marfa,  and 
notwlthstandtng  the  fact  that  the  pabUc  bnst- 


ness  appertaining  to  Presidio  county  was 
transacted  at  Marfa  from  that  time,  and 
that  Marfa  was  uniformly  treated  as  the 
county  seat  by  the  officers  and  the  public  up 
to  and  after  Uie  time  Jeff  Davis  county  was 
created  out  of  its  territory  in  1887.  This  be- 
ing BO,  the  next  conclusion  follows,  viz.,  that 
the  boundary  line  between  the  two  counties 
as  defined  in  said  last-named  act  being  more 
than  12  miles  distant  from  Ft  Davis,  was  not 
violative  of  the  prohibition  of  article  9,  fi  1, 
cL  2,  of  the  Constitution.  Our  view  is  that 
by  "county  seat"  said  clause  has  reference 
to  the  legal  coun^  seat,  and  not  a  mere  de 
facto  one,  resorted  to  as  such  by  common 
consent  and  usage. 

The  next  conclusion  Is  that  the  act  of  1889, 
which  comes  within  the  purview  of  clause 
S  of  section  1  of  article  9,  was  never  efCectlve, 
because  the  proposition  to  detach  from  Jeff 
Davis  county  a  part  of  its  territory  and  to 
attach  same  to  Presidio,  which  would  have 
been  the  direct  effect  of  this  act  was  never 
submitted  to  a  vote  of  the  electors  of  both 
counties,  as  required.  The  consequence  Is 
that  the  latter  act  did  not  effect  a  change 
from  the  boundary  as  established  in  the  act 
of  1887  (lAws  1887,  p.  26,  c.  88),  which  was 
and  remains  the  legal  boundary  between  the 
two  counties,  unless,  as  contended  by  appel- 
lant this  Is  rendered  otherwise  by  the  vali- 
dating act  of  1891  (Gen.  Laws  1881,  p.  80,  c. 
28)  or  by  stale  demand  and  the  statutes  of 
limitations.  The  two  last-named  defenses 
clearly  have  no  af^llcatlon  lo  this  case,  and, 
whatever  else  may  have  been  the  effect  of 
the  validating  act  we  think  It  cannot  be 
given  the  force  of  changing  conditions  by  ref- 
erence back  to  the  extent  of  rendering  un- 
constitutional an  act  that  was  constitntionai 
at  the  time  it  was  passed.  Under  article  8, 
8  66,  of  the  Constitution,  the  Legislature  Is 
denied  power  to  pass  any  local  or  special 
law  locating  or  changing  county  seats,  and 
this  prohibition,  we  think,  precluded  the 
Legislature  from  validating  the  proceedings 
by  which  Marfa  was  selected  as  the  county 
seat  of  Presidio  county  by  any  enactment 
which  related  to  that  county  alone.  There- 
fore the  legislative  recognition  of  Marfa, 
which  might  be  Imi^ed  by  the  Legislature's 
act  in  passing  the  law  of  1887  creating  Jeff 
Davis  county,  whereby  It  cut  off  that  portion 
of  Presidio  county  which  contained  Ft  Da- 
vis, and  the  express  recognition  of  Marfa 
as  the  county  seat  of  Presidio,  found  In  the 
act  of  1889,  should  not  have  any  influence 
whatever  in  determining  the  question  of  Its 
legality  as  the  county  seat  of  Presidio  coun- 
ty at  the  date  of  the  passage  of  said  acts. 

These  views  are  snbstantlally  those  <tf  tiw 
trial  Judge,  stated  In  Us  oondiudoiM. 

Affirmed, 
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OBAWFORD  T.  SOITTHBBN  BOCK  ISLAND 
PLOW  CO.* 

(Cowt  of  OItU  Appeals  of  Tens.  Nor.  14,. 

1903.) 

SSQUBSTRATION— RKPLBVIN  BT  DBFVNDAMT- 
BONO-SAX/B  PBKDIMG  SUIT. 

1.  In  seqaeetratioD  proceedings  def endaat  re- 
pleried  the  property,  giving  a  bond,  and  pending 
Bait  and  execution  on  the  jadgment  recoTered 
br  plaintiff  sold  the  property.  The  execntion 
was  returned  nnlla  bona,  and  plaintiff  filed  a 
motion  for  execntion  against  the  purchaser  set- 
ting out  the  grounds  of  complaint.  An  answer 
was  filed,  and  the  ordinary  proceedings  bad. 
Held  that,  thongh  the  proceedii^  by  motion  was 
vuttsual,  the  frregularity  could  not  be  complain- 
ed of  bj  the  purchaser. 

2.  Rev.  St.  1895,  art.  4874,  provides  that.  If 
personalty  seized  on  seqaestration  be  reuleried 
hy  defendant  the  condition  of  the  bond  shall 
be  that  he  will  not  waste,  sell,  or  dispose  of  the 
same,  and  will  have  It  forthcoming  to  abide  the 
decision  of  the  court  or  pay  the  value  thereof. 
Article  4877  provides  for  a  satisfaction  of  the 
judgment  by  the  return  of  the  property.  Beld, 
that  defendant  was  not,  by  the  giving  of  such 
bond,  authorized  to  seU  uie  property  pending 
suit,  80  as  to  give  a  good  title  to  the  purchaser. 

3.  Where,  in  sequestration,  defendant  gave  a 
replevin  bond,  and  judgment  was  rendered  for 
plaintiff  with  a  writ  of  possession,  and  the  prop- 
erty could  not  be  found,  and  judgment  was 
awarded  on  the  bond,  and  defendant,  pending 
suit,  had  sold  the  property,  and  the  execntion 
was  returned  nulla  bona,  it  was  not  an  election 
on  the  part  of  plaintiff  to  pursue  the  defendant, 
CO  as  to  waive  any  ronedy  against  the  por- 
diaaer. 

Appeal  from  District  Court,  Dallas  Conn- 
17!  T.  F.  Mash,  Judge. 

Action  hf  the  Southern  Bock  Island  Plow 
Company  against  J.  D.  GraT^ord.  Judgment 
In  Cavor  of  plaintiff.  Defendant  appeala 
Affirmed. 

Crawford  &  Crawford,  for  appellant  Fin- 
ley  &  Knigfat.  for  appellee. 

BAINET,  O.  J.  In  Septembo*,  1896,  ap- 
pellee herein  sold  to  Pltlnk,  Meyer  &  Co., 
merchants,  on  credit,  certain  wagons  and 
fixtures.  On  October  9,  1896,  Pltluk,  Meyer 
&  Co.  conveyed,  In  trust  for  beneQt  of  their 
creditors,  their  stock  of  merchandise,  Includ- 
ing the  wagons  and  fixtures,  to  J.  H.  Le 
Grand.  On  October  10,  1896,  appellee  herein 
sued  Pltluk,  Meyer  &  Co.  and  said  Le  Grand 
to  recover  said  wagons  and  fixtures,  alleging 
that  same  bad  been  obtained  from  them 
by  false  and  ftaudulent  representations,  etc., 
and  that  the  title  had  not  passed  out  of  ap- 
pellee. A  writ  of  seguestrattoD  was  Issued 
and  levied  upon  said  wagons  and  fixtures, 
and  same  replevied  by  said  Le  Grand,  who, 
while  said  suit  was  pending,  sold  the  wagons 
and  fixtures  to  J.  D.  Crawford,  appellant 
herein.  In  said  salt  judgment  was  rendered 
In  favor  of  appellee  herein  against  Pltluk, 
Meyer  A  Co.  and  J.  H.  Le  Grand  for  said 
property,  with  a  writ  of  possession,  and.  If 
the  property  could  not  be  found,  a  Judgment 
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was  awarded  upon  the  replevy  bond  for 
91.180.S0  and  costs.  No  writ  of  possession 
was  ever  issued.  The  said  property  not  be- 
ing returned  to  satisfy  tbe  Judgment,  execn- 
tion was  issued  to  Dallas  county,  which  be- 
ing returned  nulla  bona,  an  alias  execatl<m 
was  Issued  to  Smith  couatr.  wh»e  the  de- 
fendants resided,  whl<A  was  also  retonied 
nulla  bona.  On  Febroarj  4, 1888,  the  Soatb- 
on  Bock  Island  Plow  Company,  awellee 
herein,  filed  in  the  district  coort  ot  Dallas 
county.  In  cause  Na  16,362,  s^led  "Soirtlieni 
Rock  lahind  Plow  Ga  Pitlok.  Meyer  &  Go. 
et  al.,"  being  the  suit  aboTe  mentioned,  a 
"motion  for  execution  against  J.  D.  Oraw- 
ford."  Said  motion  complains  of  J.  D.  Qraw- 
ford.  It  alleges  the  sale  of  said  wagons  and 
fixtures  by  him,  the  proceedings  had  In  aald 
cause  No.  16,862,  the  conTerAon  of  the  goods 
lis  pendens,  and  prayed  for  citation  against 
said  Crawford  that  the  Judgment  tn  said 
cause  Na  15,362,  to  the  extrat  of  the  value 
of  the  goods  so  converted,  be  established 
against  said  Crawfind,  and  fbr  gmeral  re- 
lief, etc.  Judgment  was  rendered  accor^n^ 
ly,  from  which  this  appeal  Is  prosecuted. 

The  first  contention  urged  by  appellant  la 
"that  the  form  of  procedure  adopted  and 
used  by  the  plaintiff  In  this  action  la  net  con- 
formable td  any  procedure  known  to  tba  laws 
of  this  state,  and  for  this  reason  no  cause  of 
actl<m  was  set  ftnth  agalnat  the  defendant 
J.  D.  Crawford."  The  filing  of  the  "motion 
for  execution  against  J.  D.  Crawford"  was  a 
proceeding  not  usual  In  our  practice.  A  bet- 
ter way  would  have  been  to  have  brought  a 
direct  action  against  Crawford  In  the  ordi- 
nary way.  But  the  proceeding  herein  waa. 
In  effect  the  same.  The  motion  set  out  fully 
plaiutffTs  complaint  against  Crawford,  and 
alleged  the  facts  upon  which  he  was  sought 
to  be  held  liable.  He  -ma  duly  cited,  answer 
was  filed,  and  the  inroceedlnga  had  thereaftw 
conformed  In  every  particular  to  a  trial  of 
an  ordinary  cause.  Crawford  had  his  day  in 
a  court  of  competent  Jurisdiction,  and  the  Ir- 
regularity complained  of  is  not  8U<A  as  oper^ 
ated  to  his  Injury.  Southern  B.  I.  P.  Co.  T. 
Pltluk  (Tex.  Clv.  App.)  63  S.  W.  354. 

The  next  contention  Is,  In  eCtect,  that,  Le 
Grand  having  replevied  the  property,  the 
replevy  bond  was  a  substitute  for  the  proi>- 
erty,  and  he  had  the  right  to  sell  the  prop, 
erty,  and  convey  a  good  title  to  the  purchaser 
thereof.  The  effect  given  to  replevy  bonds 
varies  In  the  different  Jurisdictions,  but  such 
variance  arises  from  the  wording  of  the  dif- 
ferent statutes  authorizing  their  execution. 
Where  provision  is  made  for  the  return  of 
the  property  replevied  to  satisfy  the  Judg- 
ment, tlTe  rule  Is,  as  we  understand  the  de- 
cisions, that  the  bond  Is  not  a  substitute  for 
the  property,  and  the  only  right  conferred  by 
the  bond  Is  the  right  to  hold  possession  there- 
of during  the  pendency  of  the  litigation.  Ar> 
tide  4874,  Rev.  St  1895,  provides:  "If  the 
property  to  be  replevied,  as  provided  In  the 
preceding  artlde,  be  personal  property,  the 
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condition  of  tbe  bond  shall  "be  that  the  de- 
fendant TTlU  bot  remove  the  same  oat  of  the 
county,  or  that  he  will  not  waste,  Ill-treat, 
Injure,  destroy,  sell  or  dispose  of  the  same, 
accordlDS  to  the  plaintiff's  affidavit,  and  that 
he  wUl  bare  aucb  property,  with  the  value  of 
the  froitB,  hire  or  revenoe  thereof,  forthcom- 
ing to  abide  the  decision  of  the  court,  or  that 
he  will  pay  the  value  thereof  and  of  tfce 
fmitB,  hire  or  revenue  of  the  same  in  case  he 
shall  be  condemned  bo  to  do."  From  which 
we  think  it  clearly  appears  that  the  Legis- 
lature only  Intended  to  confer  the  right  on 
the  defendant  to  retain  possession  of  the 
property  during  the  pendency  of  the  suit,  In 
the  event  plaintiff  recovered  Judgment  The 
clause  "that  be  will  pay  the  value  thereof," 
etc.,  was  Intended  merely  as  an  alternative 
to  secure  plaintiff  against  loss  la  the  event 
there  was  a  failure  to  return  the  property, 
and  was  not  Intended  to  c<«fer  upon  the  de- 
fendant the  right  to  put  the  property  out  of 
reach  of  the  plaintiff.  This  view  as  to  the 
legislative  intention  Is  strengthened  by  the 
lauguage  used  In  article  4S77,  Rev.  8t  1895, 
where  provision  is  made  for  a  satisfaction 
of  the  judgment  by  a  return  of  the  property, 
"which  he  has  bound  himself  to  have  forth- 
coming to  abide  the  decision  of  the  court" 
We  find  nothing  In  the  statute  that  wonld 
warrant  a  construction,  short  of  a  satisfac- 
tion of  the  judgment  that  the  giving  of  a 
replevy  bond  would  operate  to  divest  the 
rightful  owner  of  the  title,  and  vest  it  In  a 
wrongdoer,  who  wrongfully  obtained  posses- 
sion thereof  from  the  rightful  owner.  The 
appellee  In  the '  first  proceeding  obtained 
judgment  establishing  its  title  to  the  proper- 
ty with  a  writ  for  its  possession,  and  an  al> 
temattve  Judgment  on  the  bond,  and,  the 
defendant  having  purchased  the  property  dur- 
ing the  pendency  of  the  first  proceeding,  he 
Is  charged  with  notice  of  plaintiff's  right 
thereto,  and  liable  to  him  for  the  conversion 
thereof,  the  parties  to  the  replevy  bond  hav- 
ing failed  to  comply  therewith  either  by  re- 
turn of  the  goods  or  otherwise  satisfying  the 
Judgment  Southern  B.  I.  P.  Co.  v.  Pltluk 
(Tex.  Civ.  App.)  63  S.  W.  854;  Yotk  r.  Car- 
lisle. 19  Tex.  Civ.  App.  268,  46  S.  W.  257; 
Boydston  v.  Morris.  71  Tex.  697, 10  S.  W.  S31. 

The  remaining  contention  Is  that  appellee 
having  taken  judgment  in  the  alternative 
"for  the  value  of  the  goods,  and  sought  to 
collect  same,  and  never  having  Issued  a  writ 
of  possession,  thereby  elected  to  pursue  Pit- 
Ink,  Meyer  Jk  Co.,  J.  H.  Le  Grand,  and  Row- 
land and  Haden  on  the  Judgment  for  the  val- 
ue of  the  goods,  and  waived  all  claim  to  the 
goods  In  the  hands  of  the  purchaser,  J.  D. 
Crawford."  We  are  of  the  opinion  that  the 
doctrine  of  election  is  not  applicable  to  the 
facts  of  this  case.  The  Judgment  recovered 
by  him  was  such  as  provided  by  the  statute 
In  such  casea.  The  replevy  bond  was  breach- 
ed by  the  failure  of  Le  Grand  to  return  the 
propoty.  which  authorized  an  execution  for 
the  value  thereof  against  the  makers  of  the 


bond.  In  exwclslng  this  right  plaintiff  did 
not  waive  the  right  to  pursue  the  property 
in  the  band  of  a  purchaser,  or  the  right  to 
recover  lis  value  of  such  purchaser. 

Finding  no  eaor  in  the  Judgment,  It  is  af- 
firmed. 


CAHlLIi  et  Dx.  V.  DICKSON  «t  al.* 
(Court  of  Civil  Appeals  of  Texas.  Nov.  14, 
1908.) 

OONTRACra  —  BREACH  —  BFPBCT  —  CONSID- 
■RATI0N-4UrFICIENCT--H0HBaTBAD  RIQHTS 
—PRIOR  LIBN8— SSTOPPSIj-SUBHISSION  T9 
JURY— BYIDBNCB. 

1.  Where  defendautB,  as  attorneys,  suoeesB- 
felly  prosecuted  plaintiff's  salt  to  recover  land, 
under  an  agreement  whereby  they  were  biTestp 
ed  with  tide  to  ooe-half  thereof  immediately 

rn  its  recovery,  and  entitled  to  joint  posses- 
1  with  him,  and  their  proportion  of  the  rents, 
and  plaintiff  thereafter  took  possession  of  more 
than  one-half  of  the  land,  attempted  to  secme 
ezdosive  ponesuon  of  all  of  It  denied  defend- 
ants' right  or  title  to  any  part  thereof,  and  In- 
Btmcted  tenants  not  to  pay  defendants  any  rent 
whatever,  such  violation  absolved  defendants 
from  any  farther  obligation  which  may  have 
rested  on  them  to  pay  further  costs  and  expenses 
incurred  in  the  litigation. 

2.  Bvideuce  held  to  show  a  sufficient  consider- 
ation to  support  an  agreement  whereby  (riain- 
tiffs  attorneys  were  to  conduct  on  his  behalf  a 
salt  to  recover  titie  to  certain  land,  and  to  ad- 
vance costs,  etc..  therein,  in  consideration  of 

K*  IntUfs  convejring  to  tbem  a  portion  of  the 
d  recovered,  in  accordance  with   a  iirior 
agreement. 

S.  The  refusal  to  submit  a  certain  Issue  was 
not  error,  where  the  sabject  of  the  inquiry,  se 
far  as  material  and  proper  for  sutimlamon,  was 
embraced  in  other  Issues  submitted. 

4.  Where  plaintiff  borrowed  money  to  pay  a 
valid,  Bubsfflting  lien  for  costs,  under  a  judg- 
ment thwefor,  and  also  a  tax  lien,  to  wfalca  his 
land  was  snhject  and,  a  few  hours  before  ez- 
ecQting  his  note  for  such  mouey,  and  a  trust 
deed  secaring  the  same — ^botb  containing  a  stip- 
ulation of  snbrogation  to  such  liens— plaintuf 
was  married,  the  fact  being  concealed  or  not 
made  known  to  the  payees  of  the  note,  he  and 
Us  wife  could  not  assert  a  homestead  claim  on 
the  land,  as  agaiuat  the  holder  of  the  note,  and 
the  purchaser  of  the  land  at  a  sale  nnder  the 
deed  of  trust 

Appeal  from  District  Oourt,  Dallas  Coun- 
ty; T.  F.  Nasb.  Judge. 

Action  by  Patrick  Gahill  and  wife  against 
Joseph  H.  Dickson  and  others  to  set  aside 
certain  conveyances,  agreementB,  and  a  judg- 
ment affecting  land.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  Affirmed. 

A.  E.  Flrmln,  for  appellants.  McCormlA 
&  Spence  and  Jeff  Word,  for  appellees. 

TALBOT,  J.  In  January,  1884,  Patriflk 
Cahill,  appellant,  brought  suit  In  the  district 
court  of  the  Forty-Fourth  Judicial  Distritft 


*Rchearlnii  denlnl  December  B,  IMtS,  and  writ  of 
error  denied  by  Supreme  CourL 
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Of  Texai  agalnat  O.  H.  Benson  et  aL,  to  re- 
cover about  800  acres  of  land,  a  part  of  tbe 
James  H.  EUuDllton  surrey,  sltnated  In  said 
county.  The  defendants  Jo8«ph  M.  Dickson 
and  W.  J.  BCoroney,  a  Ann  of  la-wyera  doing 
boslness  under  tbo  name  of  Dickson  &  ICo* 
roney,  were  empli^ed  hj  Oahlll  to  bring  and 
prosecnto  said  suit,  and  ttier  entered  Into  the 
following  agreement  vltta  reference  tbereto, 
to  wit: 

"The  State  of  Texas,  Oouoty  of  Dallas. 
Whereas,  Fatri<^  CahUl  has  brought  suit  In 
the  District  Court  of  Dallas  County,  Texas, 
against  C  H.  Benson  et  at,  to  recover  the 
title  and  possnnton  of  800  acres  of  land  In 
the  south  comer  of  the  James  M.  Hamilton 
Surrey,  In  Dallas  County,  bought  by  the  said 
Cahlll  at  staerilTB  sale  mider  an  execution 
against  Adtilne  Oedger  et  aL,  on  the  7th 
day  of  April,  1874,  as  per  deed  recorded  in 
Book  V,  page  187.  of  the  Becords  of  Deeds  of 
Dallas  County,  Toas,  to  which  records  refer- 
ence Is  hereby  made  for  a  more  particular 
descrlptt<m  of  said  land;  and 

"Whereas,  the  said  Oahlll  has  employed 
Dlckaon  ft  Horooey  to  prosecute  said  suit, 

"Vow,  therefore.  It  Is  hereto  agreed  by 
and  between  the  said  Cahlll  and  the  said 
Dldcaon  ft  Moroney  that  they,  the  said  IMck- 
son  ft' Moroney,  shall  prosecute  said  suit  to 
final  judgment,  and  render  to  the  said  CabiU 
all  legal  services  that  may,  or  become,  nets 
essary  both  In  the  district  and  appellate 
courts,  In  order  to  recover  said  land.  In  con- 
sideration for  which,  the  said  Cahlll  hereby, 
grants  and  conveys  to  the  said  Dickson  ft 
Horoney  one-half  of  what  may  be  recovered 
In  said  suit;  and  If  nothing  Is  recovered  In 
nid  suit  then  the  said  Dickson  ft  Morons 
shall  recdve  no  compensation  for  their  serv- 
ices; no  personal  liability  being  assumed 
by  the  said  Cahlll  beyond  ttie  said  one-half 
interest  In  said  property  as  herelnaboTe  q;>eo- 
Ifled. 

"Witness  our  bands  In  duplicate,  this  25th 
day  of  January,  18M.  [Signed]  Dlcfeson  ft 
Morons,  by  W.  J.  Moroney.  Pat  Cahlll.** 

This  suit  was  tried,  and  May  10, 1895,  ver- 
dict and  Judgment  rendered  In  favor  of  Ca- 
hlll for  the  land,  without  rents  or  damages, 
and  In  fovor  of  the  defendants  therein,  G. 
H.  Benson  and  others,  tor  $4,035  for  Im- 
provements made  In  good  faith.  An  aiveal 
was  taken  from  this  judgment,  and  on  May 
28,  1896.  the  same  wu  affirmed  as  to  title 
to  the  land  In  Cahlll,  and  reversed  and  re- 
manded for  a  new  trial  on  the  Issues  of  rents 
and  improv^ents,  and  a  boundary  dispute 
between  defendants  Wood  and  Baker,  In- 
volving S4  acres  of  the  800  acres.  37  S.  W. 
1088.  On  the  return  of  tlie  mandate,  Cahlll, 
through  defendants  Dickson  ft  Moroney,  his 
attorneys,  soed  oat  a  writ  of  sequestration, 
which  was  levied  January  2, 1897,  on  all  said 
land,  exc^  ttie  tract  of  80JA  acrei  In  the 
possession  of  defendant  George  Brown,  and 
another  tract  of  100  acres  in  the  possession 
of  defendant  Bobert  N.  Merritt;  who  had 


rented  same  firom  Cahlll  for  the  year  1897. 
On  February  16,  1897,  said  Cahlll,  through 
Dickson  ft  Moroney,  gave  a  r^Ievy  bond  for 
said  pn^oty  so  sequestered,  and  obtained 
possession  of  the  same.  The  bond  fbr  said 
sequestration  writ  and  the  r^levy  bond  were 
made  by  Dickson  ft  Morons,  without  aid 
fitfCahlil  In  obtaining  sureties.  April  80, 
wr,  a  second  trial  of  said  suit  on  tbe  Is- 
sues of  rents  and  Imiuorements  was  had,  and 
resulted  in  a  Judgment  In  ftivor  of  a  H. 
Benson  for  ^174,  and  tor  Bobert  Merritt 
for  fl,114k  for  improvements  made  In  good 
fttlth.  and  allowing  platottfC  Oahlll  nothing 
for  rents  or  use  and  occupation  of  said  land. 
From  this  second  Judgment  Dicbnn  ft  Mo- 
roney prosecuted  an  appeal  for  CaliUI,  bnt 
the  Judgmrat  mis  afilrmed.  46  B.  W.  889. 
Wood  and  Baker,  defendants,  prosecuted  a 
writ  of  enor  from  tbo  Judgmmt  in  favor  of 
CabUl  for  the  800  acres  of  land,  and  It  was 
reversed  and  remanded  as  to  tbe  64  acres. 
Thus  it  appears  that  the  ultimate  result  of 
ttils  litigation  was  that  Cabin  eatabUsbed 
title  to  and  lecovncd  246  acres  of  the  land, 
subject  to  Benson's  claim  for  $2,174  for  im- 
provements, and  Merritt^s  claim  of  some  char- 
acter for  fl.114.  During  the  pendency  of 
this  suit,  and  in  1896,  Cahlll  employed  F. 
M.  Btheridge,  an  attorney  at  law.  to  aid  lu 
the  prosecution  th»eof,  agreeing  to  pay  him 
therefor  a  fee  of  $600,  and  secured  payment 
of  same  by  a  first  uKntgage  Hen  on  his  (Oa- 
hUl's)  interest  In  mid  tract  of  land  soui^t 
to  be  recovOTed.  Btherldge's  employment  by 
Oahlll  was  separate  and  Independent  of  Dltdc- 
son  ft  tforoney'a  contract  In  the  faU  of 
1897  GabiU  went  upon  the  land,  and  took  pos- 
session adversely  to  Dickson  ft  Moroney  of 
more  than  half  of  the  tract  of  land.  He  a^ 
tempted  to  teke  exclusive  possesilon  of  all 
of  it  claimed  all  tbe  rente  for  himself,  and 
notified  the  tenante  to  pay  Dickson  ft  Moron- 
ey no  rents.  He  denied  tiiat  Dickson  ft  He- 
ron^ bad  any  Interest  In  the  land  or  rente 
accruing  tliertfrom.  ShorUy  after  this  eon- 
duct  on  the  part  of  Cahlll,  a  cotlfled  cfwta 
bill,  amoutttlttg  to  $326.67.  was  Issued  by 
tlie  cleEk  of  the  district  court  in  the  suit 
of  Cahlll  V.  Benson  et  al.  This  suit  was 
stIU  pending  at  this  time  on  tiie  claims  of 
def^dante  Benson  and  Merritt  tor  improve- 
ments, and  on  tiie  controversy  with  Wood 
and  Baker  as  to  the  title  to  the  64  acres 
claimed  by  them.  Dickson  ft  Iforoney  refus- 
ed to  pay  this  bill  of  ooste  at  $326Jf7,  because 
t^y  denied  liability  for  tlie  same,  and  be- 
cause Cahlll  had  breached  his  contract  with 
them  by  taking  possession  of  the  land;  de- 
nying tlut  th^  had  any  interest  in  it  or  tlie 
rents,  and  notifying  the  toiante  not  to  pay 
any  rente  to  them.  This  t^l  of  coote  was  by 
the  sheriff  of  Dallaa  county.  Ben  B.  Cabell, 
through  his  deputy,  J.  S.  Lewis,  levied  upon 
all  the  interest  of  Patrit^  Oablll  In  and  to  the 
said  800  acres  of  land  described  in  plalntUTs 
petition.  Tho  land  voAa  this  levy  was  ad- 
vertised for  sale  cm  the  4th  day  of  Janu- 
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ary,  1888.  Patrick  Cahlll  did  not  have  the 
money  to  pay  off  this  costs  bUl  and  relieve 
the  land  of  the  aeiznre  and  Hen  fixed  thereon, 
and,  to  prerent  a  sale  ot  said  land  under 
said  costs  bill  or  execution.  Oahill  borrowed 
$500.  He  executed  bis  note  dated  December 
81,  1887.  payable  to  tbe  order  of  Dldcson 
&  Moroney  two  years  after  Its  date^  wltb  in- 
terest thereon  at  the  rate  of  10  per  eeat  per 
annum,  and  10  per  cent  additional  for  attor- 
ney's fee  If  collected  by  suit,  or  If  not  paid 
at  maturity,  and  placed  In  the  bands  of  an 
attorney  for  collection.  This  note  also  re- 
cited  "that  It  Is  subrogated  to  tbe  Hen  of 
the  execution  levied  on  the  property  on  which 
this  note  is  a  lien  and  to  the  Hen  of  taxes, 
said  execution  and  taxes  being  paid  out  of* 
this  nfite.  Interest  paid  semiannually  and  if 
not  paid  when  due  to  bear  interest  at  same 
rate  as  principal."  Cahlll  executed  and  de- 
Urered  to  Joseph  M.  Dickson,  as  trustee,  a 
deed  of  trust  on  all  of  his  undivided  interest 
in  and  to  said  800  acres  of  land,  and  Dickson 
&  Morons  indorsed  the  note  to  Mrs.  SalUe 
Dickson,  who  advanced  the  $600  which  was 
paid  to  Cahlll.  OabUl  with  this  money  paid 
off  the  costs  bill,  or  execution  for  costs, 
which  had  been  levied  by  the  sheriff  on  the 
land,  amountlns,  wltb  coats  of  levy,  etc.,  to 
1^330.  He  also  paid  947.56  taxes  due  on  the 
land,  and  appropriated  tbe  balance  of  $122.44 
to  his  own  private  use.  At  the  time  of  the 
execution  of  said  note  and  deed  of  trust,  the 
said  Patrick  Cahlll  and  Dickson  &  Moroney 
entered  into  another  written  contract,  as  fol- 
lows: 

rrhe  State  of  Texas,  County  of  Dallas. 
This  agreement,  by  and  between  Patrick 
Cablll  and  Dickson  &  Moroney,  witnesseth: 
That 

*^lMreaB,  heretofore,  to  wit  January  10, 
1894,  the  said  Patrick  Oahill,  by  Dickson  & 
Moroney,  attorneys,  brought  a  suit  of  tres- 
pass to  try  title  In  tbe  District  Oourt  of 
Dallas  County,  Texas.  Forty-Fourih  Judicial 
District  Court  against  O,  H.  Benson  et  al., 
for  800  acres  of  land,  in  the  south  corner 
of  the  James  M.  Hamilton  Survey,  In  Dallas 
County,  Texas,  and  also  to  recover  for  12ie 
rents  or  value  of  tbe  nse  and  dccnpatlon  of 
the  said  land;  and 

"Whereas,  thereafter,  on  the  2Sth  day  of 
January,  1884,  the  said  Cahlll  and  the  said 
Dickson  &  Moroney  entered  Into  the  foHow- 
ing  agreemmt  to  wit:  TThe  State  of  Texas, 
County  of  Dallas.  Whereaa,  Patrick  Oahill 
has  brought  suit  in  the  District  Court  of  Dal- 
las County,  Texas,  against  C.  H.  Benson  et 
al.,  to  recover  the  title  and  possession  of  300 
acres  of  land  in  the  south  comer  of  the  James 
M.  Hamilton  Survey,  In  Dallas  County, 
bought  by  the  said  Cahlll  at  sherifTs  sale 
onder  an  execution  against  Adeline  Gelger  et 
aL  on  the  7th  day  of  April,  1874,  as  per  deed 
recorded  in  Book  T,  page  187,  of  the  Records 
of  Deeds  of  Dallas  County,  Texas,  to  which 
recOTds  refwence  Is  hereby  made  for  a  more 
particular  description  of  said  land;  and 


"  'Whereas,  tbe  said  Cahlll  has  employed 
Dickson  &  Moroney  to  prosecute  said  suit 

"  'Now,  therefore,  it  Is  hereby  agreed  by 
and  between  the  said  Cahlll  and  the  said 
Dickson  &  Moroney  that  they,  the  said  Dlck- 
Bon  &  Moron^,  shall  prosecute  said  suit  to 
final  Judgment,  and  r«ider  to  the  said  Cabin 
all  legal  services  that  may,  or  become,  neces- 
sary both  In  tbe  district  and  appellate  courts, 
in  order  to  recover  said  land.  In  conaiderA- 
tlon  for  wblcb,  the  aald  Oahill  hereby  grants 
and  conveys  to  the  said  Dickson  &  Moroney 
one-half  of  what  may  be  recovered  In  said 
suit;  and  if  nothing  Is  recovered  In  said  suit 
then  the  said  Dickson  &  Moroney  shall  re- 
ceive no  compensation  for  their  services;  no 
persona]  liability  being  assumed  by  the  said 
Cahlll  beyond  the  said  one-half  interest  In 
said  property  as  hereinabove  epeclfled. 

"  'Witness  our  hands  In  duplicate,  this  26th 
day  of  January,  1884.  [Signed]  Dlckaon  Sc 
Moroney,  by  W.  J.  Moroney.  Pat  Cahlll.' 
—Which  agreement  was  duly  acknowledged 
by  the  said  Oahill  and  Wm.  J.  Moroney  be- 
fore C  0.  Bumpas,  a  notary  public  within 
and  for  Dallas  County,  Texas,  on  aald  2Stb 
day  of  January,  1884,  and  which  is  of  record 
in  Book  181,  page  164.  of  the  Deed  Records 
of  Dallas  County,  Texas;  and 

"Whereas,  the  said  written  agreement  is  in 
accordance  with  the  verbal  agreement  prior 
to  the  institution  of  said  suit;  and 

"Whereas,  on,  to  wit  on  May  10,  1895,  on 
verdict  of  a  Jury,  judgment  was  rendered  In 
favor  of  tbe  said  Patrick  Cahlll  for  the  land, 
without  rente  or  damages,  and  in  favor  of 
the  defendante,  C.  H.  Benson,  Isaac  Benson, 
Robert  N.  Merritt  Geo.  Brown  and  T.  E. 
FIowCTs  for  $4,036  for  Improvemento  made  in 
good  faith;  and 

"Whereas,  on,  to  wit,  May  23,  1896,  on  ap- 
peal from  said  judgment  the  same  was  af- 
firmed as  to  the  title,  and  reversed  and  re- 
manded for  a  new  trial  on  the  issues  of  renta 
and  Improvemente  In  good  faith;  and, 

"Whereas,  after  the  return  of  the  mandate 
from  the  said  Judgmmt,  said  Cahlll,  through 
said  Dickson  &  Moroney,  his  attorneys,  sued 
out  a  writ  of  sequestration  which  was  levied 
January  2,  1897,  on  aU  said  land  except  the 
tract  of  80.15  acres  in  the  possession  of  the 
defendant  George  Brown,  and  also  except  an- 
ofber  tract  of  100  acres  to  the  possession  of 
tbe  defendant  Robert  N.  Merritt,  who  had 
rented  same  from  plaintiff  Cahlll  for  the 
season  of  1687;  and 

"Whereas,  on,  to  wit  February  16,  1897, 
said  Cahlll,  through  the  said  Dickson  &  Mo- 
roney, gave  a  replevy  bond  tor  said  property 
so  sequest^ed,  and  obtained  possession  of 
the  same;  and 

^nVhereas,  both  said  bonds  were  made  by 
and  through  the  said  Dickson  &  Mwoney. 
without  the  aid  of  the  said  Cahlll  in  obtain- 
ing sureties;  and 

"Whereas,  on,  to  wit  April  30,  1887,  on  a 
second  trial,  judgment  was  rendered  tor  0. 
I  H.  Benson  for  $2,174,  and  for  Robert  Merritt 
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for  91|114  for  ImproTouentB,  and  allowing 
plaintiff  notblng  for  t&e  rents  or  we  and  oc- 
cupation of  said  land;  and 

"Whereas,  fibe  said  OaliUI,  throngb  tiie 
said  Dickson  &  Moroney,  Us  attorneys,  has 
prosecuted  an  appeal  from  said  second  Jndg- 
ment,  wbldi  appeal  Is  now  pending,  and  the 
appeal  bond  fw  the  said  Gahlll  was  made  by 
and  through  the  said  Dldcaon  &  Ifoniney 
without  his  aid  In  obtaining  sureties  there- 
for; and 

"Whereas,  tbe  said  Gahlll,  throng^  Dickson 
&  Uoroney,  his  attorneys,  bias  twougtat  a  sec* 
ond  suit  against  C.  H.  Benson  et  al.,  on  the 
appeal  bond  given  on  the  first  appeal,  for  the 
purpose  of  recoTNlng  tlie  rents  or  value  of 
the  use  and  occupation  of  the  premises,  pend- 
ing said  appeal,  which  suit  Is  now  pending, 
undisposed  of;  and 

"Whereas,  Robert  N.  Merrltt  brought  stUl 
another  suit  against  the  said  CahiH  In  the 
District  Court  of  Dallas  County.  Texas,  to 
enjoin  the  said  Cahill  from  Interfering;  with 
the  possession  of  tbe  said  Menitt,  of  the  said 
property,  wlilch  suit  resulted  in  a  Judgment 
In  favor  of  the  said  Merrltt,  and  taxiug  the 
costs  of  said  suit  against  the  said  Cahill, 
which  said  costs  are  still  unpaid,  and  execu- 
tion has  been  issued  for  said  coats,  amount- 
ing to  91&X)6;  and 

"Wbraeas,  In  tbe  management  and  prose- 
cution of  Uie  said  suits,  brought  by  Gahlll 
tlirough  bis  said  attorneys,  IMckson  &  Moron- 
ey, the  said  attorneys  have,  np  to  the  pres- 
ent time,  incurred  expenses  and  paid  costs  to 
the  amount  of  about  9546.30,  and  it  will  prob- 
ably be  necessary  for  plaintiff  or  the  said 
Dickson  &  Moroney  on  his  behalf,  to  pay  ad- 
ditional costs  in  order  to  properly  conduct 
said  business  and  manage  said  suits;  and 

"Whereas,  the  said  Dickson  &  Moroney 
have  collected  9365  from  rents  on  said  prem- 
ises; and 

"Whereas,  bi  said  original  suit  liiere  Is  now 
due  the  sum  of  9326l51  taxed  as  costs  against 
the  said  Oahlll,  and  a  cratlAed  cost  Ull  ot 
same  has  been  Issued  and  levied  tqwn  the 
said  land,  and  the  said  land  is  advertised 
thereunder  on  the  first  Tuesday  In  January, 
ISeS,  and  additional  costs  ore  thereby  In- 
curred; and 

"Whereas,  tbe  said  Gahlll  Is  tmable  to  pay 
the  said  costs,  and  Is  desirous  of  arranging 
with  bis  said  attorneys,  tbe  said  Dickson  & 
Moroney,  to  get  them  to  make  the  necessary 
advancements  for  the  same,  and  to  Indem- 
nify them  for  what  th^  have  already  ad- 
vanced or  may  bweafter  advance  by  way  of 
costs  and  expenses;  and 

"Whereas,  a  portion  of  the  rents  for  the 
season  of  1897  have  not  yet  been  collected, 
but  suit  is  pmdlng  therefor  In  the  name  of 
Dickson  &  Moron^  v.  George  Brown  et  al., 
tn  the  County  Court  of  Dallas  County,  Texas, 

"Therefore,  it  is  hereby  agreed  between 
the  said  Patrick  Cahill  and  tbe  said  Dickson 
A  Moroney,  as  follows,  to  wit: 

**Flrst  The  ssid  DlCkson  &  Moroney  hore- 


by  agree  to  loan  to  the  said  GahlU  9S00,  to 
be  secured  by  note  and  trust  deed  executed 
herewith,  which,  shall  be  a  first  lien  on  Ga- 
blU's  Intmst  In  said  land;  snpertor  to  any 
other  lien  under  this  agreement;  said  9500 
to  be  usedh  so  tar  as  necessary,  in  paying 
taxes,  and  costs  In  said  mlglnal  suit  of  Ca- 
hill V.  Benson  et  al.,  the  amount  so  paid, 
with  ten  per  cent,  interest  thweon,  to  be  al- 
lowed in  favor  of  said  Cahill  on  final  aooount- 
ing.  Said  Cahill  also  agrees  to  pay  tbe  costs 
in  said  suit  of  Merrltt  v.  GahlU,  but  the 
amount  so  paid  shall  not  be  considered  on 
final  accounting,  as  IMckson  &  Maconey  are 
not  liable  for  the  same. 

"Second.  Tbe  said  Dickson  &  Moroney  al- 
so agree  to  advance  and  pay,  from  time  to 
time,  whatever  it  may  become  necessary  «r 
proper  to  advance  and  pay  tac  costs  and  rea- 
sonable and  proper  expenses  in  the  furthu 
prosecution  of  said  suite  above  mentioned, 
or  any  other  suite  which  might  arise  out  of 
the  same,  in  order  to  fully  protect  the  righte 
of  the  said  C3ahlU  and  tlie  said  IMckson  & 
Moroney,  so  far  as  the  said  Dickson  ft  Mo- 
roney may  be  able  to  do  so  by  the  use  of 
reasonable  diligence. 

'milrd.  It  is  further  agreed  that  the  said 
Dickson  ft  Moroney  shall  be  allowed  ten  per 
cent  per  annum  interest  on  all  moneys  here- 
tofore advanced  by  them,  or  that  may  here- 
after be  advanced  1^  them,  from  time  to 
time,  from  the  date  ot  sold  respective  pay- 
mente  or  advancements,  until  the  same  shall 
be  paid  to  than. 

"Fourth.  The  said  GahlU  recognises  the 
rigiit  of  said  Dickson  ft  Moroney  to  recover 
for  their  own  indenml^  whatever  may  be 
due  by  tbe  said  George  Kown  for  unpaid 
rente;  and  the  said  Cahill  farther  agrees  that 
the  said  Dickson  ft  Moroney  shall  henceforth 
have  the  exclusive  renting  of  said  pnverty 
and  premises  until  all  of  the  said  litigation 
has  been  finally  terminated,  and  until  then 
is  a  final  settlement  between  them  said  Dick- 
son ft  Moroney  and  the  said  Gahlll  and  until 
it  has  been  Judicially  determined  that  the 
said  Dickson  ft  Mwoney  are  not  to  be  held 
liable  on  any  of  the  said  bonds  so  given  as 
aforesaid  or  on  the  bond  given  by  them  In 
the  said  suit  of  Dickson  ft  Moroney  v.  George 
Brown  et  al.;  and  tbe  said  Dickson  ft  Me- 
rooey  shall  be  entitled  to  the  possesdoa  et 
the  said  premises,  and  ^11  have  the  right  to 
hold  same, -and  rent  same,  and  collect  the 
rente  until  all  liability  of  the  said  DicksM 
ft  Moroney  on  any  of  the  said  bonds  has 
been  finally  satisfied. 

"Fifth.  Tbe  said  Cahill  further  agrees  met 
to  Interfere  In  any  manner  whatever  with  the 
righte  of  the  said  Dickson  ft  Moroney  nndw 
this  contract;  and  he  further  agrees  to  ren- 
der to  the  said  DldUKm  ft  Moroney  such  as- 
sistance as  they  may  requlro  of  him,  and  as 
be  may  be  able  to  render  in  the  furthw  con- 
duct of  any  of  said  litigation. 

"Sixth.  The  said  Dickson  ft  Moroney  agree 
to  keep  an  account  of  all  their  expenses  and 
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dlabnraements,  and  to  render  such  account  to 
the  said  GablQ  from  time  to  time  at  bis  re- 
qaest 

"SeTenth.  On  final  settlement,  all  of  said 
costs  and  expenses  so  advanced  by  the  said 
Dickson  &  Moroney,  with  interest  thereon, 
shall  be  charged  against  the  common  fund, 
and  it  shall  be  credited  with  all  rents  which 
the  said  Dickson  &  Moroney  may  bare 're- 
ceived or  may  hereafter  receive;  and  shall 
also  be  credited  with  all  costs  which  the  said 
Dickson  &  Moroney,  for  and  on  behalf  of 
themselves  and  the  said  Cbhlll,  may  be  able 
to  collect  back  from  the  said  defendants  or 
their  sureties,  and  the  rents  which  they  may 
be  able  to  collect  by  suit,  or  otherwise,  and 
after  such  settlement,  all  balance  (If  the  cred- 
its and  collections  shall  exceed  the  disburse- 
ments) shall  be  retained,  one  half  by  the  said 
Dickson  &  Moroney,  the  other  half  being  paid 
to  the  said  €ahlll. 

"As  collections  are  made  from  time  to  time, 
by  the  said  Dickson  &  Moroney,  from  any 
source,  the  amounts  so  collected  shall  be 
credited  against  the  other  charges,  and  sncfa 
amounts  so  paid  shall  thereupon  cease  to 
draw  interest. 

"If,  at  any  time,  the  said  Dickson  &  Mo- 
roney shall  have  in  their  hands  any  surplus 
funds  over  and  above  what  may  be  neces- 
sary to  pay  all  costs  and  expenses  that  they 
may  have  Incurred,  and  wtilch,  in  their  Judg- 
ment, It  will  not  be  necessary  for  them  to  re- 
tain for  their  own  indemnity,  they  agree 
from  time  to  time,  to  divide  ttie  same,  pay- 
ing one-balf  thereof  to  the  said  Cablll;  and 

"Whereas,  there  Is  a  dispute  now  pending 
as  to  what  tenants  are  entitied  to  portions 
of  said  premises  during  the  season  of  1898, 
the  said  Dickson  &  Moroney  are  hereby  au- 
thorized, if  they  see  proper  and  are  able  to 
do  so,  to  setile  and  compromise  said  disputes 
in  such  manner  as  In  their  judgment  they 
may  deem  best.  The  expenses.  If  any,  to  be 
divided  equally  between  Oahlll  and  Dickson 
A  Moroney. 

"In  order  to  protect  the  said  Dickson  & 
Moroney  from  any  liability  on  said  bonds, 
and  as  security  for  the  faitiiful  performance 
of  this  agreement  by  the  said  OBbltl,  he,  tne 
said  CahlU,  does  hereby  grant,  bargain,  con- 
vey and  mortgage  to  the  said  Dickson  &  Mo- 
roney his  interest  In  said  800  acres  of  land 
above  mentioned,  a  more  particular  descrip- 
tion of  which  can  be  found  in  the  judgment 
rendered  In  taror  of  the  said  Oablll  for  the 
said  land  in  said  suit  by  said  Patrick  Gahlll 
r.  O.  H.  Benson  et  al.,  In  the  District  Court 
of  Dallas  County,  Texas,  to  which  reference 
Is  hereby  made. 

**Wltnes8  our  hands  In  duplicate  this  Slst 
day  of  December,  1897.  [Signed]  Pat  Ca- 
hill.  Jos^h  M.  Dickson.  William  J.  Mo- 
roney. 

"The  above  instrument  was  read  to  Patrick 
Oshlll  and  explained  to  him  before  signing, 
and  at  bis  request,  we  hereby  sign  onr 
namw  as  witnesses  on  his  behalf. 


"Witnesses  to  slgDatnre  of  Pat  Oahlll:  i. 
Lalng.   J.  D.  Rodgers.   W.  M.  Crow. 

"The  State  of  Texas,  County  of  Dallas. 
Before  me,  the  undersigned  authority,  on  this 
day  personally  appeared  Joseph  M.  Dickson, 
known  to  me  to  be  the  person  whose  name 
is  subscribed  to  the  foregoing  instrument  In 
writing,  and  acknowledged  to  me  that  he  ex* 
ecuted  the  same  for  the  purposes  and  consid- 
erations therein  expressed. 

"Given  under  my  hand  and  official  seal 
this  January  S,  1898.  [Signed]  W.  H.  Crow, 
Notary  Public,  Dallas  Co.,  Texas. 

"The  State  of  Texas,  County  of  Dallas. 
Before  me,  the  undersigned  authority,  on 
this  day  personally  appeared  Patrick  Cahlll, 
known  to  me  to  be  the  person  whose  name 
is  subscribed  to  the  foregoing  instrument  in 
writing,  and  acknowledged  to  me  that  he  ex- 
ecuted the  same  for  the  purposes  and  consid- 
erations therein  expressed.  And  I  do  fur- 
ther certify  Qiat  the  said  Instrumeot  was  by 
me  carefully  read  over  to  the  said  ^Patrlck 
Cahlll  and  fully  explained  to  him  by  me,  and 
that  the  said  ckhill  signed  and  acknowledged 
the  said  instrument  after  having  had  the 
same  fully  explained  to  him  by  me  as  above 
stated. 

"Given  under  my  hand  and  official  seal 
this  January  S,  1898.  [Signed]  W.  M. 
Crow,  Notary  Public,  Dallas  Co.,  Texas.** 

The  deed  of  trust  executed  by  Cfehlll  to  se- 
cure the  loan  of  $600  contained  the  usual 
provisions  authorizing  the  sale  of  the  land  in 
case  of  default  in  payment  of  note  given 
therefor,  etc.,  and  also  contained  a  stipula- 
tion of  subrogation  to  the  lien  created  by  the 
levy  of  the  certified  costs  bill  on  the  land, 
and  of  the  taxes  due  thereon.  The  agree- 
ment to  loan  the  $500  and  to  make  the  note 
and  deed  of  trust  was  really  made  on  the 
Slst  day  of  December,  1897,  but  they  were 
not  executed  and  delivered  until  January  3, 
1898.  Appellants  were  married  January  3, 
1898,  a  few  hours  prior  to  the  execution  of 
the  deed  of  trust.  At  the  time  the  $500  was 
paid  to  Patrick  Cahlll,  and  tbe  note  and  deed 
of  trust  executed  and  delivered  to  Joseph  M. 
Dickson,  neither  Dickson  nor  Moroney  nor  ap- 
pellee Reeves  knew  of  his  marriage. 

Patrick  Cahlll  foiled  to  pay  the  semian- 
nual interest  on  the  $600  note,  and  the  trustee 
in  the  deed  of  trust  advertised  the  said  Ca- 
bin's one-half  interest  in  said  300-acre  tract 
of  land  for  sale.  Thereupon,  and  on  the  1st 
day  of  November,  1898.  Cahlll  brought  this 
action  to  enjoin  and  restrain  tbe  sale  under 
said  deed  of  trust;  claiming,  among  other 
things,  that  the  land  was  his  homestead  at 
the  time  of  the  execution  of  said  deed  of 
trust.  The  court  granted  a  temporary  re- 
straining order,  but  subsequently  dissolved  it 
After  this  the  trustee,  Dickson,  advertised 
said  Cabin's  one-half  interest  In  said  land 
for  sale  on  the  6th  day  of  December,  1898, 
and  the  same  was  on  that  day  sold,  and  ap- 
pellee Reeves  became  the  purchaser  thereof. 
The  sale  was  made  In  the  manner  provided 
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by  the  deed  of  trust  and  by  law.  Od  the  8d 
day  of  December,  1898,  Etheridge  traDBterred 
to  appellee  Reeves  Mb  said  claim  against  Oa- 
UIl.  On  February  8.  1899,  Reeves  instituted 
an  action  of  trespass  to  try  title  in  the  dis- 
trict court  of  the  Forty-Fourth  Judicial  Dis- 
trict of  Texas  against  Patrick  Cahlll  and  hte 
wife,  Mary  GahiU,  to  recover  from  them  the 
undivided  one-lialf  Interest  in  said  300-acre 
tract  of  land  that  had  been  purchased  by 
him  at  the  trustee's  sale.  On  the  12th  day 
of  July,  1899,  Reeves  recovered  Judgment 
against  said  Patrick  and  Mary  Cahlll  t<x 
said  one-half  of  said  land.  On  September  29, 
1899.  C.  H.  Benson  transferred  to  appellee 
Reeves  the  Judgment  rendered  on  his  claim 
for  Improvements  in  said  suit  of  Cahlll  v. 
Benson  et  al.,  and  subrogated  Reeves  to  all 
of  his  right  under  said  Judgment.  Reeves 
and  Cabin  on  the  18th  day  of  October,  1899, 
entered  into  a  written  contract  whereby  they 
adjusted  all  differences  between  them  with 
reference  to  the  land.  In  this  contract  the 
trustee's  sale  of  the  said  GahlU's  one-half 
interest  in  the  land  to  Reeves  la  recited  and 
recognized  by  Cahlll,  and  Reeves  therein 
transferred  to  Cahlll,  in  addition  to  other 
matters,  the  Etheridge  claim  and  all  rights 
acquired  by  Reeves  under  contracts  between 
Benson  and  Reeves.  At  this  time  Reeves 
also  conveyed  to  Patrick  Cahlll  an  undivided 
interest  of  one-half  of  a  part  of  the  tract  of 
land  purchased  by  blm  at  said  trustee's  sale, 
In  consideration  of  which  Catiill  executed 
and  delivered  to  Reeves  his  10  promlMory 
notes  for  the  aggregate  sum  of  $1,500.  The 
payment  of  these  notes  was  secured  by  a 
vendor's  Hen  on  the  land,  and  by  a  deed  of 
trust  thereon,  and  no  part  of  said  notes  have 
ever  been  paid.  In  appellee  Reeves'  answer 
In  this  suit  be  set  up  the  transactions  be- 
tween himself  and  Cahlll,  and  prayed  for  a 
cancellation  of  his  deed  conveying  to  Cahlll 
a  half  Interest  in  a  part  of  said  land,  or,  in 
the  alternative,  for  Judgment  on  his  notes 
and  foreclosure  of  his  vendor's  Hen.  Appel- 
lee Reeves  also  asked  for  Judgment  against 
appellants  aud  bis  co-appellees,  quieting  his 
title  to  his  one-half  of  said  300-acre  tract 

The  tempoeary  injunction  granted  In  this 
salt  on  application  of  appellant  Cahlll  having 
been  dissolved,  appellant  filed  on  June  9, 
1902,  bis  ttiird  amended  original  petition,  al- 
leging, among  other  things,  substantially, 
that,  by  the  terms  of  the  agreement  be- 
tween him  and  Dickson  &  Moroney,  they 
were  ta  take  charge  of,  manage,  control,  and 
conduct  bis  suit  against  Benson  et  al.  to  its 
completion,  they  to  advance  and  pay  all  costs 
and  expenses  incident  thereto,  in  consider- 
ation of  which  all  that  was  recovered  In  said 
salt  was  to  be  divided  equally  between  him, 
Patrick  Cahlll,  and  the  said  Dickson  &  Mo- 
roney; that  It  was  miderstood  that  appel- 
lant was  poor,  and  unable  to  furnish  any 
money  towards  prosecution  of  said  suit,  and 
was  not  to  assume  any  liability  or  obliga- 
tion for  costs;  that  this  agreement  was  orally 


made,  and  afterwards,  on  January  25,  1884, 
Dickson  &  Moroney  pretended  to  hare  re- 
duced to  writing  said  agreement,  but  that  it 
was  materially  variant  from  the  verbal 
agreonent,  la  that  the  written  agreoneat 
did  not  state  that  Dickson  &  Moront^  were 
to  pay  all  costs,  and  otherwise  bear  the  ex- 
penses of  the  litigation;  that  Dickson  A  Mo- 
roney refused  to  pay  costs  of  the  suit,  and 
on  the  11th  day  of  Novembo*,  1897,  there  had 
acCTued  in  said  salt  of  (Milll  r.  Benson  et 
al.  costs  amounting  to  $S26JS1,  which  con- 
etltuted  a  part  of  the  amount  Dickson  &  Mo- 
roney had  agreed  to  pay,  and  the  nonpay- 
ment was  unknown  to  blm;  that  Dickson  & 
Moroney,  with  intent  to  deprive  him  (Cahlll) 
of  Ms  property,  well  knowing  that  he  was 
wholly  without  means  to  pay  any  such  aam, 
instructed  the  clerk  of  the  court  to  issue  exe- 
cution for  said  f326.Sl,  and  the  sheriff  to 
levy  same  upon  his  (CaMIl's)  Interest  In  aald 
300-acre  tract  of  land;  that  Dickson  A  Mo- 
roney had  coUected  and  bad  In  their  posses- 
sion at  this  time  rents  from  said  land  more 
than  enough  to  pay  oft  said  costs  bill  levied 
on  bis  (Cabin's)  Interest  in  said  land;  that 
up  to  this  time  they  had  not  claimed  any 
interest  In  the  rents;  that  Dickson  &  Mo- 
roney led  appellant  to  believe  that  his  Inter- 
est in  the  land  was  liable  tor  all  the  costs  of 
said  suit  of  Gahill  v.  BenBon  et  al.,  and  that 
the  Issuance  and  levy  of  the  certified  costs 
bill,  the  securing  of  said  note  of  f5(X);  and 
deed  of  trust  to  secure  Its  payment,  was  a 
device  and  fraud  on  the  part  of  Dickson  ft 
Moroney  to  incumber  bis  (CahlH's)  interest 
in  said  land,  and  ultimately  deprive  him  of 
it;  that  be  (CaMll)  was  Impoverished,  and 
without  friends,  credit,  or  money,  all  of  which 
was  well  known  to  Dickson  &  Moroney,  and 
they  took  advantage  of  bis  condition,  and 
adopted  the  method  resorted  to  by  them, 
knowing  and  Intendli^  that  it  would  and 
should  result  in  a  loss  of  Ms  property.  He 
further  charged  that  no  service  was  ever 
had  on  bis  wife,  Mary  Cahlll,  lo  the  suit  of 
Reeves  v.  Cahlll  et  al.,  In  which  Reeves  re- 
covered Ms  Interest  in  said  300  acres  of  land; 
that  said  land  was  the  homestead  of  Mmself 
and  wife,  and  was  when  said  deed  of  trust 
was  executed,  and  exempted  from  fwced 
sale.  CaMll  further,  in  effect,  chai^r^  that 
Dickson  &  Moroney  and  Frank  Reeves,  In 
all  the  suits  and  transactlonB  relative  to  his 
said  interest  in  said  land,  had  conspired  and 
were  acting  together,  with  the  Intent  to  de- 
fraud Mm,  and  secure  the  said  land  for  their 
own  use  and  benefit.  Appellant  Cabill 
sought  the  following  relief:  "a)  That  the 
contract,  note,  and  trust  deed  dated  Decem- 
ber 3,  1S97,  executed  January  3,  1898.  be 
declared  fraudulent  and  void.  (2)  That  all 
Bales,  deeds,  and  conveyances,  transfers, 
judgments,  had  or  made,  or  purporting  to  be 
had  or  made,  thereunder,  be  declared  null 
and  void,  as  being  fraudulently  had  and  ob- 
tained, and  as  an  attempted  Hen  opcm  their 
homestead.   (8)  That  plaintiffs'  title  to  said 
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land  be  freed  from  all  said  deeds,  etc.,  and 
the  apparent  clouds  created  tbereby  be  re- 
moTed.  (4)  That  defendants  be  required  to 
render  an  accounting  of  all  snma  by  them 
bad  and  received,  and  of  any  and  all  prop- 
erty bad  and  received  or  acqolred  nnder  or 
by  virtue  of  the  various  contracts,  etc.,  al- 
leged, trom  Janoary  19,  1894,  to  trial.  (&) 
That,  U  pUlntiffs'  title  ahoold  be  found  to  be 
Incumbered  by  reason  of  the  matters  alleged, 
then  that  the  Interest  ot  Dickson  &  Moroney 
be  declared  to  be  held  by  tbem  In  trust  for 
plaintiffs,  divested  out  of  them,  and  vested 
In  Patrld^  Oahlll,  unincumbered,  and  that  all 
moneys,  etc.,  rec^ved  by  Dickson  &  Moroney 
be  chafed  to  tbem,  and  plaintiffs  recover 
same.  (6)  That,  if  plaintlffB'  title  and  home- 
stead rights  have  been  lost  or  incombered,  or 
defendants  have  disposed  of  their  interest  in 
the  lands*  then  that  plaintiffs  recover  the 
valne  thereof.  (7)  Should  Beeves  be  declared 
to  have  acquired  any  right,  title,  etc..  In  said 
lands,  then  that  to  that  extent  it  be  declared 
to  be  lost  to  plaintUEs  by  the  fraudulent  de- 
vices of  Dickson  &  Moroney,  and  they  be 
held  liable  for  the  amount  and  value  thereof 
to  plaintiff  Patrick  Gahlll,  or  to  plaintiffs,  as 
their  respective  interests  may  appear  upon 
triHl  hereof.    <8)  General  reUef." 

Dickson  &  MMoney  anavrered  by  general 
and  special  exceptions,  general  denial,  plea 
of  not  guilty,  cross-action  In  trespass  to  try 
title,  and  special  answer  asserting  the  loss  of 
Cahlll's  title  to  the  land  by  the  contracts 
made  by  him  with  Frank  Reeves,  and  the 
judgment  thereon.  They  also  set  up  the  new 
contract  made  with  Gahlll  January  3,  1898. 
and  alleged  that  appellants  were  due  them 
for  expenses  incnired  and  disbursements 
made  thereunder  $1,000. 

The  case  was  submitted  to  a  jury  on  four 
QWdal  issues,  to  wit:  "(1)  Did  said  Dlck- 
Bon  &  Moroney,  in  the  verbal  agreement 
made  between  them  and  Patrick  Oahlll  prior 
to  the  execution  of  the  written  agreement 
of  January  26.  1894,  agree  that  th^  would 
advance  and  pay  all  costs,  disbursements, 
and  expenses  incident  or  appertaining  to  said 
lawsuit,  and  that  they  would  accept  one  half 
of  what  might  be  recovered  In  said  suit  in 
full  payment  for  their  legal  services,  and 
for  whatever  money  they  might  advance  and 
pay.  and  that  said  Gahlll  should  have  the 
other  balf  of  what  might  be  recovered  In 
Bald  suit,  vrltbout  deducting  anything  there- 
from for  or  on  account  of  any  part  of  such 
costs,  disbursements,  or  expenses?  (2)  When 
said  Cahill  rented  the  aforesaid  written 
agreement,  dated  December  81,  1897,  and  ex- 
ecuted January  8,  1898,  was  be  correctly  in- 
formed of  the  terms  of  said  instrument  by 
W.  M.  Crow,  the  notary  public  before  whom 
the  said  instrument  was  acknowledged?  (3) 
When  said  Cablll  executed  the  aforesaid  deed 
of  trust  to  J.  M.  Dickson,  dated  December 
31.  1807,  executed  January  3,  1898,  was  he 
correctly  Informed  of  the  terms  of  said  deed 
of  trust      W.  M.  Crow,  the  notary  publle 


before  whom  same  was  at^owledged?  (4) 
Was  said  Patrick  Cahill  Induced  to  execute 
the  said  written  agreement  and  note  and 
deed  of  trust  which  be  raecuted  on  Janu- 
ary 3,  1888,  by  reason  of  any  mlsrcpresenta- 
tlons  to  him  by  said  Dickson  &  Moroney,  or 
either  of  them,  and,  if  so,  what  misrepresen- 
tation, if  any,  did  they  make7'  To  each  of 
which  questions  the  Jury  answered  "Yes," 
and  to  the  fourth  question  they  further  an- 
swered, "We  believe,  under  the  evidence, 
that  Patrick  Oahlll  was  led  to  believe  by 
Didcson  &  Moroney  that  his  part  of  the  land 
was  liable  for  all  of  said  costs."  Dl<Ajmn  & 
Moroney  filed  a  motion  to  have  Judgment  en- 
tered upon  this  verdict  In  their  favor,  and 
thereupon  judgment  was  rendered  that  Pat- 
rick and  Mary  Oahlll  take  nothing,  and  de- 
fendants Dickson  &  Moroney  recover,  as 
against  the  Oahills,  an  undivided  one-half 
interest  In  the  land,  and  a  personal  judgment 
against  Patrick  Gahlll  on  their  cross-action 
for  the  sum  of  947S.  Jo^ment  was  also 
rendered  In  favor  of  Frank  Reeves  against 
Patrick  and  Mary  Oahlll  and  Dickson  &  Mo- 
roney for  an  undivided  one-half  of  lOO  acres 
of  said  land. 

In  addition  to  the  foregoing  findings  of 
fact,  we  find  that  Dickson  &  Moroney  did 
pay  all  costs  and  expenses  of  the  litigation 
to  recover  the  land  up  to  the  fall  of  1897. 
when  Oahlll  took  adverse  possession  of  the 
same,  and  denied  that  Dickson  &  Moroney 
had  any  Interest  in  it;  that  an  auditor  was 
appointed  by  the  court  to  adjust  the  accounts 
of  Dickson  A  Moroney  and  Patrick  Oahlll: 
and  that  the  auditor  filed  his  refwrt,  in  which 
all  matters  of  account  in  dispute  between 
them  were  found  in  favor  of  Dlckion  &  Mo- 
roney. No  objections  vrere  filed  to  this  re- 
port, and  it  appears  that  Oahlll  collected  and 
appropriated  $l,147.tK>  during  the  progress 
of  the  litigation,  and  at  the  time  of  the  trial 
Dickson  &  Moroney  had  paid  out  $950  in  ex- 
cess of  what  th^  had  collected,  for  one-half 
of  which  Patrick  Oahlll  was  liable.  The  con- 
tract, note,  and  deed  of  trust  executed  Jan- 
uary 8,  1888,  were  fully  explained  to  Cahill 
before  he  signed  them.  There  was  no  mis- 
appropriation of  rente  or  other  funds  collect- 
ed by  Dickson  &  Moroney  from  said  land. 
Cahill  has  never  [»ld  or  tendered  to  Dickson 
&  Moroney,  or  to  the  owner  of  said  note, 
the  money  received  by  him  on  the  same,  or 
any  part  thereof. 

The  appellant  contends  that  the  court  erred 
In  rendering  judgment  for  the  appellees  on 
the  verdict  of  the  Jury,  and  the  questions 
involved  In  the  contention  are  presented  by 
his  first  and  second  assignments  of  error. 
The  grounds  of  complaint  are,  in  effect,  that 
the  Jui^ment  does  not  conform  to,  but  is  to 
contradiction  of,  the  verdict;  that  the  same 
is  against  the  law,  because  It  was  shown  by 
the  verdict  of  the  Jury  that  Dickson  &  Mo- 
roney had  agi-eed  verbally  on  January  19, 
1894,  to  file  suit  of  Cablll  v.  Benson  et  al., 
I  and  to  pay  all  ooste  and  expenses  of  aaU 
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salt;  that  It  was  further  found  by  the  ver- 
dict that  GahiU'g  signature  to  the  contract 
of  January  8,  1808,  was  procured  by  the  mis- 
representations of  Dickson  &  Moroney  that 
ratrlck  Cahlll  was  liable  for  said  costs;  and 
that  the  seizure  of  his  Interest  in  the  land 
under  the  certified  costs  bill  was  made  as  a 
neans  to  secure  the  contract  of  January  8, 
1898.  It  will  be  noted  that  the  case  was 
submitted  on  special  issues.  The  appellant 
testiSed,  and  the  Jury  found  In  answer  to 
the  first  question  submitted  by  the  court, 
that  by  the  terms  of  tbe  verbal  agreement 
entered  into  between  appellant  and  appellees 
Dickson  &  Moroney  prior  to  the  e»cutlon 
of  tbe  said  written  agreement  of  January  ! 
26,  1894,  the  said  Dickson  &  Moroney  agreed 
to  advance  and  pay  all  costs  and  expenses 
Incident  to  the  suit  of  Cahlll  v.  Benson  et  al., 
and  that  they  would  accept  one-half  of  what 
might  be  recovered  In  payment  of  tbelr  legal 
services  and  the  money  so  advanced  and 
paid.  This  verba)  agreement  was  merged  in 
the  written  agreement  of  January  26,  1894, 
which  did  not  provide,  in  terms,  that  Dickson 
&  Moroney  were  to  pay  costs,  expenses,  etc., 
of  said  suit;  and,  if  It  be  admitted  that  said 
written  contract  does  not  obligate  Dickson 
&  Moron^  to  pay  sucb  costs  and  expenses, 
nevertheless  the  rights  of  the  parties  there- 
after are  to  be  determined  by  tbe  terms  of 
said  written  agreement,  unless  It  should  ap- 
pear that  appellant  Patrick  Gahill  could  not 
read  said  written  Instrument,  did  not  know 
its  contents,  and  was  Informed  or  ted  to  be- 
lieve by  Dickson  &  Moroney  that  said  writ- 
ten agreement  was  the  same  as  the  verbal 
agreement.  The  evidence  as  It  appears  In  tbe 
record  was  very  meager  and  unsatisfactory; 
tending  to  show  ttiat  appellant  did  not  know 
the  contents  of  said  written  agreement  of 
January  26,  1894,  wheif  he  signed  It,  or  that 
any  deception  whatever  was  practiced  In 
securing  his  signature  thereto.  Furthermore, 
If  it  be  conceded  that  Dickson  &  Moroney, 
by  the  terms  of  their  contract  with  appel- 
lant, were  to  pay  tbe  costs  and  expenses  of 
tbe  suit  of  Cabin  against  Benson  et  al.,  and 
that  they  refused  to  do  so,  still  tbe  evidence 
Is  sufficient  to  warrant  the  finding  that,  be- 
fore such  refusal  on  their  part,  appellant 
Cabin  went  upon  the  land  and  took  posses- 
sion of  more  than  one-half  of  It,  attempted 
to  secure  exclusive  possession  of  all  of  it, 
denied  appellee's  right  or  title  to  any  of  said 
land,  and  Instructed  tenants  on  the  premises 
not  to  pay  them  any  rent  whatever.  This 
was  in  violation  of  Dickson  &  Moroney's 
rights,  and  a  breach  of  the  contract  made 
with  them.  Appellees  Dickson  &  Moroney 
bad  prosecuted  the  suit  of  Cahlll  v.  Benson 
et  a],  to  a  final  determination,  recovering 
the  land  therein  sued  for.  Tbey  were,  by 
the  terms  of  their  agreement  with  Oablll, 
Invested  with  the  title  to  one-balf  of  said 
land  Immediately  upon  the  recovery  thereof, 
and  entitled  to  joint  possession  of  tbe  same 
Trith  hliDt  and  ttidr  proportion  of  tiie  rents. 


We  believe  this  unwarranted  violation  of  the 
contract  with  Dickson  &  Moroney  absolved 
them  from  any  obligation  that  may  have 
vested  upon  them  to  pay  further  costs  and 
expenses  Incurred  In  the  litigation  for  tb«* 
recovery  of  the  land.  Neither  of  the  Issues 
discussed  above  were  submitted  to  the  Jury, 
and  no  written  request  made  by  tbe  appel- 
lant to  have  them,  or  either  of  tbem,  sub- 
mitted.  Article  1331  of  the  Revised  Statutea 
of  1896,  regulating  the  submission  of  cases 
upon  special  Issues,  was  amended  by  an  act 
of  the  Legislature  passed  in  1887.  By  this 
amendment  It  Is  provided  that  the  "failure 
to  submit  any  issue  shall  not  be  deemed  a 
ground  for  revCTsal  of  the  Judgment  upon 
appeal  or  writ  of  error  unless  its  submission 
has  been  requested  In  writing  by  the  party 
complaining  of  the  Judgment  Upon  appeal 
an  issue  not  submitted  and  not  requested  by 
a  party  to  the  cause  shall  be  deemed  as  found 
by  the  court  in  such  manner  as  to  support 
the  Judgment:  provided  there  be  evidence 
to  sustain  sucb  finding."  Acts  1897,  p.  15, 
c.  7;  Southern  Oil  Co.  v.  Wallace  (Tex.  Civ. 
App.)  64  S.  W.  ess.  Applying  the  above  rule 
of  law  to  the  proceedings  In  and  the  facts 
of  this  case,  we  have  findings  by  the  trial 
court  that  Dickson  &  Moroney  did  not  mis- 
represent the  contents  of  the  written  agree- 
ment dated  January  26,  1894,  to  tbe  appel- 
lant Cabill,  and  that  he  knew  the  terms 
thereof  when  he  signed  It;  that,  by  the  terms 
of  the  agreement,  Dickson  &  Moroney  did 
not  obligate  themselves  to  pay  the  costs  and 
expenses  of  the  suit  of  Cahlll  v.  Benson  et 
al.,  or,  If  they  did,  that  Cablll  bad  broken 
and  repudiated  the  contract;  and  that  Dick- 
son &  Moroney  were  not  bound  to  proceed 
further  under  It 

The  contention  of  appellant  that  Dickson 
&  Moroney  caused  the  execution  or  certified 
costs  bill  to  be  levied  upon  his  Interest  in  the 
land,  and  secured  tbe  execution  of  the  con- 
tract, note,  and  deed  of  trust  of  January  3, 
1898,  in  view  of  his  impecunious  condition, 
as  a  means  to  deprive  him  of  his  Interest  in 
the  land,  Is  not  sustained  by  the  evidence. 
The  evidence  established  indisputably  that 
at  this  time  Cahlll  liad  gone  upon  the  land, 
denied  Dickson  &  Moroney's  right  to  any  por- 
tion of  it,  and  was  appropriating  or  seeking 
to  appropriate  all  rents.  E^xecution  had  been 
Issued  for  costs  due,  and,  by  reason  of  tbe 
status  of  affairs  produced  by  the  conduct  of 
Cahlll,  they  refused  to  pay  any  more  costs 
until  the  differences  and  disputes  which  had 
arisen  betwe«i  them  were  settled.  The  ef- 
forts to  settle  these  matters  resulted  In  tlie 
execution  of  the  new  contract  note,  and  deed 
of  trust  These  Instruments  were  all  fully 
explained  to  Oablll  before  he  signed  them, 
and  he  must  have  fully  understood  their  con- 
tents, because,  according  to  bis  own  testi- 
mony, he  refused  to  sign  on  account  of  some 
of  the  provisions  there.  Being  unable  to 
raise  tbe  money  from  any  other  source,  b« 
finally  8«c^ted  the  proffered  Imd  of  Dlcfkaim 
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ft  Moroney,  and  preraDted  tbe  sale  of  his 
property  at  that  thne.  Tbla  new  contract  ot 
January  8,  1888,  recited  the  history  of  the 
litigation  to  recover  the  land,  the  acta  done 
in  tbe  proaecutloii  thereof  by  Dickson  & 
Moroney,  the  liabilities  incurred  thereby  on 
their  part,  and  claims  made  iqKm  CahUL  By 
the  terms  of  this  contract  the  rights  of  the 
reapectlTe  parties  were  defined,  and  new  da- 
ti«fl  assumed.  We  think  ample  consideration 
Is  shown  to  support  this  contract  for  any 
new  rights  Dickson  &  Horoney  may  have 
acquired  tba«by,  and,  under  the  erldence, 
warranted  tbe  personal  Judgment  against  Oa- 
talll  fw  ^75,  and  he  has  no  cause  of  com- 
plaint thereat  This  is,  In  effect  the  finding 
of  the  court  below  on  these  questions,  and 
the  Judgment  Is  sustained  by  tbe  evidence. 

It  Is  true,  ttie  jury,  in  response  to  the  ques- 
tions submitted  to  them,  answered  that  they 
believed  Dickson  ft  Moroney,  In  procuring 
tbe  contract  note,  and  deed  of  trust  of  Jan- 
uary 8,  1886.  led  GahUl  to  believe  that  his 
port  of  the  land  was  liable  for  all  of  the  costs 
incurred  In  the  suit  of  Cahlll  v,  Benson  et  al.; 
but  we  are  of  the  opinion  that  this  became 
immaterial,  under  the  Aicts  disclosed  by  the 
record,  and  the  findings  embraced  In  the 
Judgment  of  the  court  If  Dickson  ft  Moro- 
ney were  not  bound,  by  the  terms  of  this 
contract  with  OahUl,  to  pay  the  costs  of  that 
suit  or  by  the  conduct  of  Cahill  were  justi- 
fied in  declining  to  pay  such  costs,  then,  as 
a  matter  of  fact  Cahlll  was  liable  for  tbe 
same,  and  his  interest  in  the  land  subject  to 
aeixnre  therefor.  The  sUtement  of  this  fact 
to  Cahiil  furnishes  no  ground  for  the  avoid- 
ance of  aald  ctmtract,  note,  and  deed  of  trust. 

There  was  no  error  In  refusing  to  submit 
the  issue  presented  in  appellants'  seventh  as- 
signment of  error.  T%e  subject  of  this  in- 
quiry, in  so  far  as  material  and  proper  for 
nibmlsslon,  was  embraced  in  the  second  and 
tbird  Issues  submitted  by  the  court  The 
evidence  shows,  and  the  jury  found,  that  Pat- 
rick Cahlll  was  correctly  informed  of  the 
terms  and  contents  of  tbe  contract,  note,  and 
deed  of  trust  by  W.  M.  Crow,  the  officer  who 
took  his  acknowledgments  thereto,  before  he 
executed  them.   This  was  sufficient 

There  seems  to  be  no  substantial  objection 
to  tbe  Judgment  rendered  by  the  court  in  fa- 
Tor  of  appellee  Frank  Beeves.  The-  assign- 
ment of  errors  filed  by  appellants  do  not 
point  out  or  specifically  complain  of  any  er- 
ror In  respect  thereto.  We  have  carefully 
examined  the  record,  however,  and  conald- 
tfed  tbe  assignments  flJed  as  applicable  to 
«acb  of  the  aiq;>ellant8  in  so  far  as  the  same 
may  sunniest  ^ror  In  the  Judgment  below. 

It  appears  from  appellants*  eighth  assign- 
ment of  error  that  they  requested  the  court 
to  sntunlt  to  the  jury  the  following  Issue: 
*^aB  or  was  not  the  land  In  controversy  the 
bemestead  of  Patrick  Cahlll  on  January  S, 
188S7"  We  believe  there  is  no  merit  In  the 
contention  that  tbe  land  Involved  In  this  suit 
vaa  the  homestead  ot  appellants  at  the  tlmo 
77S.W.— 19 


of  the  execution  of  aald  contract  notev  and 
deed  of  trust  and  the  court  properly  declined 
to  submit  that  issue.  The  appellants,  OahlU 
and  hia  wife,  were  married  Just  a  few  hours 
before  these  papers  were  signed  and  exe- 
cuted by  Patrick  Cahlll,  and  the  fact  conceal- 
ed or  not  made  known  to  Dickson  ft  Mcnoney, 
or  to  either  of  them,  t>efore  the  money  was 
received  by  OahllL  A  certified  bill  of  costs 
had  been  Issued  on  a  valid  and  subsisting 
judgment  against  Cahlll  for  such  costs,  and 
duly  levied  upon  his  Intwest  In  the  land  in 
controversy,  sevtfal  weeka  prior  to  his  mar- 
riage, and  there  was  tliereby  created  and  fix- 
ed a  valid  lien  upon  tbe  same.  There  was 
Rlso  existing  before  and  at  the  time  of  his 
marriage  a  tax  Hen  upon  the  land  for  taxes 
doe  thereon,  and  tlie  note  and  deed  of  trust 
under  whicb  the  land  was  sold  and  bought 
by  Beeves  were  executed  by  Cahill  with  full 
knowledge  of  their  legal  effect  and  for  tbe 
purpose  of  obtaining  money  with  whlcb  to 
pay  off  and  satisfy  said  liens,  and  thereby 
avoid  a  sale  of  lils  property.  Tbe  money 
thus  obtained  was  loaned  by  Dickson  ft  Mo- 
loney for  the  express  purpose  of  discharging 
said  liens,  and  the  greater  part  thereof  was 
80  appropriated  by  Oahlll.  Tb^  note  and 
deed  of  trust  contained  a  stipulation  ot  sub- 
rogation to  the  liens  existing  on  said  land, 
and.  in  view  of  tbe  very  nature  and  purpose 
of  the  transaction  and  these  express  stlpnla- 
tions,  we  think  It  cannot  be  reasonably  urged 
that  this  purpose  was  not  effectually  accom- 
plished. These  liens  upon  the  land  having 
hem  shown,  and  the  right  of  subrogation 
thereto  having  been  established  In  the  holder 
ot  said  note  and  deed  of  trust  executed  Jan- 
uary 8,  1888,  it  seems  clear  that  tbe  home- 
stead claim  asserted  by  appellants  cannot  be 
successfully  maintained  in  this  suit  because 
it  is  the  well-settled  doctrine  in  tills  state  that 
homestead  rights  cannot  be  acquired  in  land 
as  against  parties  holding  prior  equities  and 
incumbrancee  thereon.  White  v.  Shepperd, 
16  T^  172;  Clements  v.  I^cy.  61  Tex.  160; 
De  Bruhl  v.  Maas,  54  Tex.  476. 

It  may  also  be  said  that  appellants  are 
effectually  estt^ped  and  precluded  by  Ga- 
hill's  own  acts,  and  by  the  Judgment  of  a 
court  of  competent  Jurisdiction,  from  assert- 
ing any  homestead  right  as  against  the  ap- 
pellee Reeves.  It  Is  made  to  appear  that 
after  Beeves  purchased  the  land  at  the  trus- 
tee's sale  under  the  deed  of  trust  of  January 
8,  1688,  be  instituted  an  action  of  trespass 
to  try  title  against  appellants  in  the  district 
court  of  Dallas  county.  T^.  in  whlcb  their 
homestead  rights  were  Involved,  and  recov- 
ered Judgment  for  appellants*  Interest  In  said 
land.  Besides,  appellee  Beeves  had  become 
tbe  owner  of  the  claim  of  Etherldge,  amount- 
ing to  $500,  secured  by  a  first  mortgage  lien 
on  Caliiirs  one-half  interrat  in  said  land, 
given  long  prior  to  his  marriage.  0.  H. 
Benson  had  also  transferred  to  him  his  Judg- 
ment for  Improvements  made  upon  tlie  landi 
recovered  in  tlie  salt  of  Cahlll  v.  Benscm  st 
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al.  By  on  adjustment  and  aettlement  be- 
tween Gahill  and  Reeves  In  October,  1899,  of 
all  tbelr  matters  pertaining  to  the  land, 
ReeTes  traneferred  his  interest  in  the  land 
back  to  CahUl,  and  to<^  Cahiirg  notes  for  the 
purchase  money;  reserring  a  vendor's  lien 
on  the  land  to  secure  the  payment  of  said 
notes.  Caliill  made  default  In  the  payment 
of  said  notes,  and  In  this  suit  Reeves  asked 
for  a  rescission  of  the  trade  and  recovery  of 
the  land.  This  relief  was  awarded  him  by 
the  conrt,  and  no  satisfactory  reason  Is  as- 
signed for  disturbing  tills  Judgment 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  court  below  Is  affirmed. 


WILLARD  V.  SANFORD. 
(Court  of  CItU  Appeals  of  Texas.   Nov.  26, 
1908.) 

BAUD  or  XJLND— AliLOWANCB  FOR  DBFICIBNOT 
— HITTUAL  MISTAKE. 
1.  In  case  of  mutnal  mistake  as  to  boundaries 
of  a  survey  conveyed  by  deed  describiog  it  by 
metes  and  bounds  and  as  containing  a  certain 
number  of  acres,  both  parties  being  ignorant 
that  part  of  it  eonflictea  with  an  earlier  sur- 
vey, a  deduction  for  the  deficiency  wiU  be  al- 
lowed  from'the  purchase  jffice. 

Appeal  from  District  Oourt,  Shelby  Coun- 
ty; Tom  a  Davia,  Judge. 

Action  by  Mrs.  Tedy  Sauford  egainat  fl.  L, 
Wlllard.  Judgment  for  plalntUf,  and  di^ 

fendant  appeals.  Reversed. 

D.  M.  Short  &  Sods,  for  appellant  Bryai^ 
ly  &  McKn^t,  for  anwllee. 

PLBASANTS,  J.  Appellee  brought  this 
suit  against  appellant  to  recover  the  amount 
due  upon  the  purchase-money  note  for  a 
tract  of  14094  acres  of  laud  acid  by  her  to 
appellant  and  to  foreclose  her  vendor's  lien 
upon  said  land.  The  answer  of  the  defend- 
ant admitted  the  execution  of  the  note,  but 
averredf  In  substance,  that  there  had  been  a 
failure  of  tltie  to  23%  acres  of  the  land  for 
the  purchase  money  of  which  the  note  was 
given,  and  prayed  that  the  value  of  said 
2S%  acres  be  deducted  from  the  amount  due 
on  the  note.  The  cause  was  tried  in  the 
conrt  below  without  a  Jury,  and  Judgment 
rendered  for  plaintiff  in  accordance  with  the 
prayer  of  her  petition.  The  trial  court  filed 
conclusions  of  law  and  fact,  and  from  the 
facta  found  by  the  court  and  the  undisputed 
evidence  in  the  case  we  deduce  the  following: 
Appellee  on  October  14.  1899,  conveyed  to 
appellant  the  G.  R.  Hughes  pre-^ption  sur- 
vey in  Shelby  county,  and  in  part  payment 
of  the  purchase  money  for  said  land  appel- 
lant executed  the  note  sued  on.  The  land  la 
described  in  the  deed  as  160,  less  19)4,  acres, 
which  had  been  previously  sold  by  appel- 
lee; said  160  acres  being  described  by  metes 
and  bounds.  At  the  time  this  deed  was  ex- 
ecuted, the  survey  had  not  been  patented. 
As  originally  surveyed,  23%  acres  of  the 
Hughes  survey  conflicted  with  tbe  Orabam, 


which  is  an  older  survey.  Tbia  28%-acre 
conflict  was  embraced  within  the  field  notes 
set  out  in  the  deed  from  appellee  to  appel- 
lant and  appellant  purchased  same  In  good 
faith  believing  that  It  was  a  part  of  tbe 
Hn^es  surv^.  The  trial  court  also  found 
that  the  appellee  did  not  discover  the  con- 
flict in  the  two  surveys  until  after  her  con- 
veyance to  appellant  After  appellant  pur- 
chased tbe  land,  be  applied  for  a  patent, 
which  was  refused  because  of  an  apparent 
conflict  with  the  Graham  survey.  This  was 
the  first  notice  appellant  had  of  such  con- 
flict A  resurvey  of  the  Hughes  pre-emption 
made  under  order  of  the  Gommis^oner  ct  tbe 
Land  Office  demonstrated  that  23%  acres  of 
land  embraced  In  the  deed  from  appellee  to 
appellant  was  a  part  of  the  Graham  survey. 
This  23%-acre  strip  was  In  tbe  constructive 
possesEdon  of  the  owners  of  the  Graham  sur- 
vey at  the  time  appellant  purchased,  and  la 
now  held  by  them.  Tbe  2S%  acres  was  the 
moat  valuable  pcfftton  of  the  land  conveyed 
to  appellant  and  he  testifies  tliat  he  would 
not  have  purchased  any  of  the  land  if  he  had 
known  he  was  not  getting  titie  to  the  23%- 
acre  atrip.  The  19%  acres  referred  to  in  the 
deed  as  not  conv^ed  thereby  formed  no  part 
of  28%  acres  Involved  in  this  suit,  and  on 
account  of  tbe  conflict  with  the  Graham  sur- 
vey the  quantity  of  land  to  which  appellant 
has  titie  is  23%  acres  less  tbe  quantity  con- 
veyed to  him  by  the  appellee. 

The  finding  of  the  trial  court  that  appel- 
lee did  not  know  of  the  ctuifiict  untU  after 
she  had  conveyed  tbe  land,  taken  in  con- 
nection with  the  undisputed  fact  that  the 
28%  acres  was  embraced  within  the  bound- 
aries set  out  in  the  deed  and  the  further  find- 
ing of  the  court  that  appellant  did  not  know 
of  the  conflict  and  thought  be  was  buying 
the  23%  acres,  presents  a  case  of  mutual  mis- 
take as  to  the  quantity  of  land  sold  against 
which  equity  will  give  the  purchaser  relief, 
the  defldency  In  quantity  being  gross.  Mitch- 
ell V.  Zimmerman,  4  Tex.  76,  SI  Am.  Dec. 
717:  O'OonneU  r.  Dike,  29  Tex.  299,  94  Am. 
Dec.  282;  Moore  v.  Hazelwood,  67  Tex.  626, 
4  S.  W.  216;  Wheeler  v.  Boyd,  69  Tex.  293, 
6  S.  W.  614;  Walling  v.  Klnnard,  10  Tex. 
608,  60  Am.  Dec.  216.  The  trial  conrt  held 
that  because  there  was  no  fraud  or  affirma- 
tive misrepresentation  on  the  part  of  appel- 
lee, and  because  appellant,  by  the  use  of 
ordinary  diligence,  would  have  discovered 
the  conflict  before  he  purchased  the  land,  he 
was  not  entitied  to  recover.  Neither  of  the 
reasons  given  by  the  court  authorize  a  Judg- 
ment for  tbe  plalntUf  under  the  facts  found 
showing  a  mutual  mistake  as  to  the  bound- 
aries of  the  land  and  the  resultant  deficiency 
In  the  quantity  of  land  sold.  It  would  be 
Inequitable  and  unjust  to  compel  appellant  to 
pay  for  land  which  he  did  not  get  and 
which,  under  the  findings  of  tbe  trial  court 
both  he  and  the  appellee  thought  at  the  time 
tbe  sale  was  made  was  a  part  of  the  Hughes 
■urvey,  and  would  become  the  property  of 
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appellant  under  the  deed  executed  1)7  ap- 
pellee. Upon  these  facts  appellant  would 
be  entitled  to  compensation  for  the  loss  of 
the  land  to  which  appellee  had  no  title.  The 
evidence  Is  not  sufficiently  definite  as  to  the 
value  of  the  23%  acres  of  land  f or  ns  to  tlx 
the  amount  which  appellant  should  be  al- 
lowed to  recover  for  Its  loss,  and  for  this 
reason  we  cannot  render  Judgment  for  the 
appellant  Because  the  trial  court  erred  In 
rendering  Judgment  for  the  appellee  upon 
the  facta  as  found  by  the  court.  Its  Judgment 
is  reversed,  and  this  cause  remanded  for  a 
new  trial. 
Reversed  and  remanded. 


CARPENTEB  et  aL  t.  ANDERSON.* 
(Gonrt  of  CMl  Appeals  of  Texas.   Mot.  1T» 

1908.) 

JUSnCB  OP  TBS  PEAGB-^DOUONT— DIRBCT 
ATTACK  —  ACTION  —  SERVICE  —  TALIDITT  — 
BXBCUnON  SALB-INMOCBNT  HOLDER. 
L  An  action  In  the  district  court  to  set  adde 
a  Justice's  Judgment,  all  parties  fai  interest  be- 
ing made  defendants,  is  a  direct,  and  not  a  col- 
lateral, attack,  and  proof  outdde  the  record 
as  to  the  service  of  process  on  which  the 
judgment  Is  based  Is  adinissible. 

2.  Rev.  St.  18S6,  art  1802,  providisg  that 
the  ntles  governing  the  service  of  citations  Is- 
sued ont  of  district  courts  shall  govern  also 
the  Justices'  conrts,  and  article  1647,  provid- 
ing that  no  Judgment  shall  be  rendered  by  a 
justice  against  any  person  unless  such  partv 
has  been  cited,  duier  persona'lly  or  by  publi- 
cation, do  not  authome  the  commencement 
of  actions  in  justices'  courts  against  nonresi- 
dents by  notice,  as  provided  tar  district  courts 
In  artide  1230;  sndi  notice  not  being  a  cita- 
tion. 

8.  The  attempted  use  by  a  Juxtlee  of  the 
peace  of  a  notice.  Instead  of  a  dtatlon,  to  com- 
mence an  action,  la  wholly  without  force  or 

effect 

4.  Bights  acquired  by  a  bona  fide  purchaser 
for  value  under  an  execution  oa  a  judgment  of 
a  Justice  of  the  peace  teir  on  its  face  will  not 
ba  disturbed,  though  the  Judgment  be  Invalid. 

B.  Where  one  purchases  land  at  an  execution 
aale,  which  he  knows  to  be  worth  $2,500.  for 
$53,  neither  he  nor  his  vendee  with  knowledge 
of  these  facts  Is  an  innocent  holder  for  value, 
so  as  to  support  the  conveyance,  where  the 
judgment  Is  invalid. 

6.  Where  an  expcutlon  sale  is  set  sslde  on 
account  of  Invalidity  of  the  judgment  which 
was  fair  on  Its  face,  the  vendee  Is  entitled 
to  be  reimbursed  by  the  Judgment  debtor  for 
the  sum  paid  by  htm,  which  amount  he  admits 
he  owes  the  Judgment  nwlltor.  and  for  the 
satisfaction  of  wliich  debt  the  proceeds  of  the 
execution  sale  were  used. 

Appeal  from  District  Court  Harris  Comi- 
ty; W.  P.  Hamblen,  Judge. 

Suit  by  S.  L.  Anderson  against  A.  O.  Car- 
penter and  others.  Prom  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  A.  Q.  Carpenter 
an'd  another  appeaL  Reformed  and  aflOrmed. 

Im  B.  Moody,  tor  appellants.  Fisher, 
Sears  &  Sherwood,  for  appellee. 

OII«Li  J.  This  is  a  ndt  by  the  appellee 
S.  Jj.  Andmon,  against  the  appellants,  A. 

*Wrtt  of  error  denied  by  Bupreme  Court 
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G.  &  J.  0.  Carpenter,  and  Bradley,  Alderson 
&  Co.,  plalntlCTs  in  a  Justice  court  Judlgmeot 
rendered  against  appellee  and  S.  P.  Hudson, 
purchaser  of  the  land  In  controversy  at  ex- 
ecQtlon  sale  thereunder.  The  petition  con- 
tained two  counts,  the  first  being  in  the  ordi- 
nary form  of  trespass  to  try  title.  By  the 
second  be  sought,  as  against  all  the  defend- 
ants, to  set  aside  the  Justice  Judgment  and 
the  sales  and  deeds  made  pursuant  thereto. 
The  reasons  averred  for  the  vacation  of  the 
Judgment  were  that  plaintiff  was  a  nonresi- 
dent of  the  state  of  Texas,  and  had  never 
been  served  with  any  sort  of  process.  As 
ground  for  setting  aside  the  sheriff's  sale, 
he  averred  that  be  had  received  no  notice 
thereof  as  required  by  law,  and  for  this  rea- 
son, and  because  the  execution  was  general, 
Instead  of  against  the  property  attached,  the 
sale  was  void.  Further,  that  the  property 
sold  was  worth  at  the  time  of  the  sale  $5,- 
000,  of  which  the  purchaser  was  aware;  that 
it  was  nevertheless  sold  to  him  for  the  un- 
conscionable price  of  $53.ft3;  that  the  pur- 
chaser's vendee  bad  full  notice  of  this,  of 
tCe  want  of  s»*vlce,  and  of  the  other  Irregu- 
larities averred.  Bradley,  Alderson  &  Ca 
did  not  answer.  S.  P.  Hudson  disclaimed. 
A.  G.  &  J.  C.  Carpenter  answered  hy  general 
denial  and  plea  of  not  guilty. 

The  court  upon  the  trial  directed  the  Jury 
to  return  a  verdict  for  appellee,  which  was 
done,  and  Judgment  rendered  accordingly. 
The  Carpenters  alone  have  appealed.  Their 
contentions  are:  First  That  the  Judgment 
of  the  Justice,  on  which  their  title  rests,  was 
only  voidable,  and  not  void;  and,  as  the  rec- 
ord was  fair  on  Its  face,  a  stranger  thereto 
could  treat  it  as  of  absf^nte  verity,  and  ac- 
quire rights  tha%under  which  could  not  be 
disturbed,  even  though  the  Judgment  should 
be  set  aside  as  between  the  parties  on  direct 
atta(^  Second.  That  the  attack  is  collater- 
al, and  the  Judgment  therefore  unassailable 
in  this  proceeding.  Third.  That,  If  the  Judg- 
ment and  sale  were  rightly  set  aside,  the 
court  nevertheless  erred  in  refusing  to  re- 
quire of  plaintiff  a  return  of  the  purchase 
money  paid  by  them  to  S.  P.  Hudstm,  or  at 
least  the  sum  paid  by  Hudson  at  execution 
sale. 

The  appellee  propounds  the  propositions: 
(1)  That  the  Justice  of  the  peace  Is  not  aur 
thorized  by  the  statute  to  procure  substituted 
service  on  nonresidents  by  issuance  and 
service  of  notice,  as  in  the  district  or  county 
courts.  (2)  If  he  bad  such  authority,  the 
service  was  nevertheless  void;  having  been 
made  on  the  return  day  of  the  writ,  at  which 
time  It  was  functus  officio.  (3)  There  being 
In  fact  no  lawful  service,  the  Judgment  was 
absolutely  void  for  want  of  Jurisdiction  of 
the  person  of  Anderson,  and,  being  so.  no 
one  could  acquire  any  rights  thereunder. 
(4)  If  only  voidable,  and  not  void,  this  Is  a 
direct  attack,  all  parties  at  interest  being 
made  defendants,  and  the  court  properly 
taeaid  proof  of  want  of  service.   ^)  That; 
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whether  void  or  only  Toldable,  the  defend- 
ants had  notice  of  the  facts,  as  well  as  the 
want  of  aufflclent  consideration  at  the  sher- 
iff's sale,  ^hM^fore  ther  cannot  require  of 
appellee  the  retam  of  any  sum  as  a  condl- 
tlon  to  the  vacation  of  the  judgment  and  re- 
covery of  his  land. 

The  following  facts  are  undisputed:  The 
plaintiff  was  Indebted  In  the  sum  of  $3A.48 
to  the  firm  of  Bradley,  Alderson  &  Go.  This 
firm  brought  suit  on  the  claim  by  original 
attachment  In  the  Justice  court  of  Harris 
county,  Tex.  The  constable  levied  the  at- 
tachment on  the  land  In  controveray.  The 
suit  was  Instituted  on  June  29,  1900.  An- 
derson 1b  now  a  resident  of  Minnesota,  and 
has  never  resided  In  Texas.  The  Justice  rec- 
ord shows  that,  on  the  day  of  the  filing  of 
the  suit,  a  notice  to  serve  defendant  was  is- 
sued to  blm,  as  a  resident  of  Washington 
county,  Iowa.  Alias  notice  was  issued  Au- 
gust 21,  1900,  and  the  fact  noted  on  the  dock- 
et On  April  2,  1901,  a  plurles  notice  to 
serve  was  Issued  to  Minnesota,  and  the  fact 
noted  on  the  docket  It  was  also  noted  that 
same  was  executed  In  Minnesota  April  8, 
1901.  Then  follows  the  Justice  Judgment 
dated  June  25,  1901,  which  recites  that  *'de- 
fendaut  though  duly  and  legally  served  with 
citation,  came  not,  but  wholly  made  default" 
Judgment  for  the  debt  was  thereupon  ren- 
dered, and  the  attachment  U^n  foreclosed. 
It  thus  appears  that  the  last  Judicial  utter^ 
ance  concerning  service  was  a  solemn  dec- 
laration that  It  had  been  lawfully  had.  The 
notice  of  April  2,  1901,  was  returnable  April 
8,  1901.  It  had  Indorsed  thereon  an  affi- 
davit of  one  Neuenschwander  to  the  effect 
that  on  April  S.  1901,  he  had  delivered  to 
Anderson,  In  person.  In  tbe  state  of  Minne- 
sota, a  true  copy  of  the  notice,  and  copy  ot 
plaintiffs*  petition.  It  was  shown  by  parol 
that  no  other  process  Issued,  and  that  the 
Judgment  was  actually  rendered  on  the  re- 
turn of  Neuenschwander,  as  stated  above. 
Upon  this  phase  of  tbe  case,  the  only  point 
of  dispute  Is  tbe  truth  of  the  return.  Ander- 
son swears  there  was  In  fact  no  service,  and 
Neuenschwander  that  the  return  stated  the 
truth.  Execution  was  duly  issued  and  levied 
upon  the  land,  and  same  was  duly  advertis- 
ed for  sale.  The  constable  mailed  a  notice 
of  the  proposed  sale  to  the  defendant  In  the 
Judgment,  addressed  to  his  last  known  ad' 
dress  In  Minnesota.  Anderson  swears  It 
never  reached  him.  The  land  was  duly  sold 
on  August  6,  1901,  and  S.  P.  Hudson,  one  of 
the  defendants  In  this  suit,  became  the  pur- 
chaser for  the  sum  of  $S3.33.  At  that  time 
the  226  acres  of  land  was  worth  between 
JIO  and  $15  per  acre.  It  fronted  on  an  Im- 
proved public  road,  and  lay  within  five  miles 
of  the  city  of  Houston.  Thereafter  Hudson, 
through  an  agent  proposed  to  sell  tbe  land 
to  the  Oarpenters.  Tbe  latter,  being  fully 
aware  of  the  value  of  tbe  land,  consulted  an 
attorney  as  to  tbe  state  of  the  title,  and  es- 
pecially u  to  ttie  Talldity  of  the  Justice  Judg- 


ment and  tbe  sale  thereunder.  Tlie  attorney 
advised  blm  that  tbe  title  thus  conveyed  was 
good.  Thereafter  the  Mr.  Oarpenter  who 
bad  charge  of  tbe  propped  purchase  inspect- 
ed personally  the  Justice  record,  and  ac- 
quainted himself  with  Its  contents.  This  In- 
vestigation and  negotiation  resulted  In  a  sale 
of  the  land  to  the  Carpenters  on  the  8th  of 
November,  1901,  for  a  casb  consideration  of 
$1,806;  Hudson  conveying  by  warranty  deed. 
The  Carpentera  also  bad  actual  knowledge 
of  the  sum  tbe  land  torougbt  at  ezeeutian 
sale. 

We  Shalt  not  take  up  In  detail,  nor  In  the 
order  of  their  presentation,  the  assignments 
of  error  urged  by  appellants.  They  fall  un- 
der tbe  claasiflcationB  Indicated  by  our  state- 
ment of  appellanta*  ctmtentlons  on  this  ap- 
peal. 

In  Texas,  Justices  of  the  peace  exorcise  a 
general  Jurisdiction  within  their  limitations, 
and  their  Judgments  are  to  be  measured  and 
estimated  by  tbe  same  rules  as  apply  to 
Judgments  of  the  district  and  county  courts. 
Davis  T.  Boblnson.  70  Tex.  886.  7  8.  W.  748; 
Heck  T.  Martin,  76  Tex.  472.  18  &  W.  SI.  le 
Am.  St  Rep.  015. 

First  therefore,  of  their  cont»itlonB  tbat 
tbe  nature  of  this  attack  Is  collateral,  and 
tbat  evidence  aliunde,  the  record  is  inad- 
missible to  disclose  a  secret  vice  in  the  Jus- 
tice Judgment .  That  the  attack  Is  direct 
and  not  collateral,  la  so  well  settled,  we  for- 
bear to  enlarge  npcm  the  proposition,  but 
clto  a  few  leading  Texas  cases  on  the  point 
and  pass  to  the  more  difficult  problems  pre- 
sented on  this  appeal.  Templeton  v.  Fergu- 
son, 89  Tex.  47,  83  S.  W.  329;  Grawtord  r. 
McDonald,  88  Tex.  630,  33  S.  W.  826. 

It  follows,  tfaerefoie,  whether  the  Justice 
Judgment  be  held  absolutely  void  merelj 
voidable,  the  court  rightly  heard  proof  ali- 
unde on  the  issue  of  service.  This  conclusion 
disposes  of  all  tbe  assignments  addressed  to 
the  action  of  the  trial  court  In  this  respect 

But  whether  there  was  actual  service  of  tbe 
notice  Issued  by  the  Justice  was  a  subject  of 
conflict  In  tbe  evidence.  So,  In  order  to 
Justify  the  trial  court  in  directing  a  verdict 
in  favor  of  appellee,  we  must  conclude  that 
tbe  Justice  was  without  power  under  our 
statute  to  procure  service  by  the  means  used. 
Article  1602  of  our  Revised  Stotutes  of  1895 
is  as  follows:  "All  the  rules  governing  the 
issuance  and  service  and  the  return  of  cita- 
tions, issued  ont  of  the  district  and  county 
courts,  and  providing  for  acceptance  of  serv- 
ice, and  entering  appearance,  shall,  except 
where  otherwise  provided  by  law,  govern  also 
the  Justices'  courts  in  so  far  as  they  can  be 
applied  to  the  proceedings  of  said  courts." 
Article  1647  provides:  "No  Judgment  other 
than  a  Judgment  by  confession,  shall  be  ren- 
dered by  a  Justice  of  the  peace  against  any 
party  who  has  not  entered  an  appearance,  or 
waived  service,  unless  such  party  has  been 
dted  either  personally  or  by  publication." 
The  article  last  qnotod  not  only  piescrlbei; 
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bat  limits,  the  cases  In  vblcb  a  Justice  may 
render  judgment  Article  1602  renders  ap- 
plicable the  rules  govemluf  district  and  coun- 
ty courts  as  to  citations,  but  no  further.  It 
win  be  noted  that  In  each  of  the  articles  men- 
tioned the  word  "cited"  or  "citation"  Is  used. 
Now,  a  citation  Is  a  writ  of  the  court  address- 
ed to  an  otncer  of  the  court,  and  commands 
him  to  do  certain  things.  Service  by  publica- 
tion is  a  citation,  and  therefore  may  be  re- 
sorted  to  by  a  justice  of  the  peace.  Inasmuch 
as  the  powers  of  the  justice  of  the  peace  In 
this  respect  are  derived  from  the  statute,  and 
as  by  no  provision  of  the  statute  Is  thnt  court 
explicitly  authorized  to  acquire  jurisdiction 
over  a  defendant  by  tssoance  and  service  of 
notice  as  provided  by  statute  for  district  and 
county  courts,  we  must  hold  the  power  want- 
ing, unless  "notice"  and  "citation"  are  synon- 
ymous terms.  Service  on  nonresidents  by 
notice  is  provided  for  district  and  county 
courts  by  article  1230.  It  may  be  had  upon 
application  of  the  plaintiff,  bis  agent  or  at- 
torney, against  any  nonresident  defendant  or 
one  absent  from  the  state.  Such  paper  is 
prepared  by  the  clerk  of  the  court  out  of 
which  it  l8  to  issue,  must  be  addressed  to  the 
defendant,  and  It  must  contain  for  defendant 
the  nana]  Information  embodied  in  a  citation, 
and  must  be  attested  by  the  clerk,  and  the 
seal  of  the  court  affixed.  Under  articles  1231 
and  1232,  It  may  l>e  served  by  any  person 
competent  to  make  oath  of  the  fact.  Such  a 
notice  addressed  to  an  officer  of  another  state, 
Instead  of  the  defendant,  has  been  held  to  be 
invalid.  Porter  v.  Hill  County  (Tex.  Olv. 
App.)  83  8.  W.  883.  The  case  of  Perez  v. 
Perezr  69  Tex.  824,  sustains  the  disUnctlMi 
we  make,  Oiongh  the  case  is  not  directly  in 
point  We  conclude  that  the  justice  had  no 
power  to  procure  service  by  the  method 
adopted.  The  attempted  use  of  "notice,"  in- 
stead of  "citation,"  was  not  a  mere  Irr^tar^ 
tty.  It  amounted  to  no  more  than  if  the 
justice  bad  sent  defendant  a  message  advis- 
ing him  of  the  pendency  of  the  suit.  That 
some  sort  of  lawful  service  Is  necessary  to 
sustain  even  the  judgment  In  rem  Is  not  ques- 
tioned. It  follows,  therefore,  that  the  Judg- 
ment as  between  the  parties,  was  rightly 
set  aside.  This  conduslOD  renders  it  nnueces- 
sary  for  us  to  determine  the  effect  of  service 
on  return  day  of  a  writ,  and  whether,  the 
writ  being  fnnctos  t^do,  such  service  would 
be  a  nullity,  or  merely  an  Irregularity. 

In  adjusting  the  rights  of  Anderson  as 
against  Hudson  and  the  two  Carpenters,  It  is 
necessary  to  determine  whether  the  judg- 
ment is  void  for  want  of  any  service,  or  void- 
able because  lawful  service  was  distinctly 
adjudged  to  have  been  bad.  If  void,  no  one 
coQld  acquire  any  rights  thereunder,  and  the 
appellee's  right  to  judgment  woold  be  abso- 
lute and  unhampered  by  conditions.  Not- 
withstanding the  confusion  and  Irreconcilable 
Inconsistencies  to  be  found  in  the  adjudged 
eases,  growing  out  of  the  Indiscriminate  nse 
of  the  terma  "toU"  and  **roidabIe^''  we  find 


that  where  the  dear  question  has  been  pre- 
sented, as  applied  to  domestic  judgments, 
there  is  a  practical  unanimity  of  decision  on 
the  proposition  that,  where  the  record  is  reg- 
ular on  Its  face,  strangers  may  deal  with  It 
as  of  absolute  verity,  and  this  even  where 
the  recital  of  personal  service  Is  not  true  In 
fact    It  seems,  the  question  Is  one  of  evi- 
dence, rather  than  of  jurisdiction.  Craw- 
ford V.  McDonald,  supra,  and  cases  cited: 
Alston  v.  Emmerson,  83  Tex.  231,  18  S.  W. 
566,  29  Am.  St  Rep.  638.   If  a  court  renders 
a  Judgment  In  excess  of  Its  powers,  It  Is  a 
j  nullity,  of  course.   In  such  a  case  the  jurls- 
:  diction,  or  lack  al  It,  does  not  d^end  on  any 
■  fact  to  be  Judicially  ascertained  by  the  court 
i  in  connection  with  the  trial  of  the  case.  In 
I  the  matter  of  Jurisdiction  of  the  person,  the 
j  fact  of  service  must  necessarily  be  judicially 
I  ascertained  by  the  court;  and,  having  ad- 
i  Judged  It  to  have  been  done,  the  record  Is 
:  regular,  and  may  not  be  ccdlaterally  Impeach- 
I  ed.   It  Is  still  true  that  a  court  had  no  power 
I  to  render  a  Judgment  in  the  absence  of  juris- 
diction over  the  person  of  the  defendant,  but, 
once  adjudged,  the  existence  of  the  fact  can- 
not t>e  questioned,  except  fn  a  direct  attack. 
I  From  the  application  of  this  rule  follow  con- 
sequences In  Individual  cases  calamitous  and 
hard  to  be  borne,  but  it  is  deemed  better  that 
occasional  individuals  should  suflTer  the  con- 
j  sequences  of  false  judgments,  than  that  the 
{  public  confidence  In  the  verity  of  public  rec- 
ords should  be  shaken  or  destroyed.   If  the 
rule  were  otherwise,  purchasers  would  not 
buy  at  judicial  sales,  or  else  would  buy  only 
at  prices  which  would  Justify  the  risk. 
Rights  acquired  under  such  judgments  by 
Innocent  strangers  for  value  will  not  be  dis- 
turbed, the  wronged  party  being  relegated  to 
his  reme^  against  the  plaintiff  who  pro- 
:  ciu'ed  the  false  recital  to  be  made.   We  un- 
;  derstnnd  this  to  be  the  settled  rule  In  Texas. 
Lawler's  Heirs  v.  White,  27  Tex.  251;  Fitch 
v.  Boyer,  51  Tex.  338;  Davis  v.  Robinson,  70 
Tex.  395,  7  S.  W.  749;  Heck  v.  Martin.  75 
Tex.  472,  13  S.  W.  61,  16  Am.  St.  Rep.  915. 
Appellee,  however,  cites  the  case  of  Scanlan 
V.  Campbell  (Tex.  Civ.  App.)  55  S.  W.  602, 
In  support  of  the  proposition  that  such  a 
judgment  Is  absolutely  void.    In  that  case 
the  plaintiff,  the  city  of  Houston,  was  pur- 
chaser at  Its  own  execution  sale,  and  subse- 
quently sold  by  quitclaim  deed  to  Scanlan. 
In  a  suit  between  Scanlan  and  Campbell,  the 
owner,  the  latter  directly  attacked  the  Judg- 
ment, making  the  city  a  party.   The  ground 
of  the  attack  was  that  the  Judgment  was 
rendered  without  service,  and  this  charge 
was  found  to  be  trua   Justice  James,  in  de- 
livering the  opinion.  Indulged  in  a  discussion 
of  the  nature  of  the  Judgment,  and  expressed 
the  opinion  that  aU  purchasers  under  a  judg- 
ment   rendered    without   personal  service 
bought  with  notice  of  the  vice,  whatever  the 
recitals  therein;  that  they  must  Inquire,  at 
their  peril,  if  service  had  been  obtained.  On 
motion  tta  rehearing,  this  opinion  was  ^el^ 
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eratcd  at  length,  and  many  autborltlea  cited. 
We  bare  examined  the  anthoritleB,  and  an 
constrained  to  the  conclusion  that  they  do 
not  support  the  opinion  announced.  The  case 
has  given  ns  much  concern,  not  alone  be> 
cause  Trrlt  of  error  was  refused  by  the  Su- 
preme Court,  but  because  of  the  learning 
of  the  Justice  who  wrote  the  opinion.  We 
cannot  bring  ourselves  to  believe  that  our 
Supreme  Court  would  have  thus  overruled 
the  long  line  of  Texas  cases  announcing  a 
contrary  doctrine  without  dlaflnctly  express- 
ing the  purpose  so  to  do.  We  hare  conclud- 
ed that  writ  of  error  was  refused  because  a 
right  conclusion  was  reached  i^on  the  entire 
case,  and  that  whether  the  Judgment  was 
void,  or  merely  voidable,  was  not  a  question 
necessary  to  be  decided.  The  plaintiff  bought 
from  the  dty,  accepting  a  quitclaim  deed; 
and  Justice  James  determined  the  appeal 
when  he  wrote,  **Be^es,  plalntHTs  deed  was 
a  quitclaim,  and  could  confer  no  better  right 
than  the  city  had."  If,  therefore,  the  Judg- 
mmt  assailed  here  Is  to  be  set  aside  and  the 
sales  annulled  as  between  appellee  and  llie 
vendees,  some  other  reason  must  be  found 
than  the  asserted  nullity  of  the  Judgment 
No  Irregularity  was  shown  eltiier  in  the  sale, 
or  In  the  proceedings  preceding  It  and  subse- 
quent to  Judgment 

Appellee  contends  that  the  Judgment  vras 
rightly  vacated  because  of  the  unconsciona- 
bly small  sum  at  which  the  land  sold  at  exe- 
cution sale.  Nothing  Is  better  settled  than 
that  mere  Inatequacy  of  price  will  not  an- 
thorln  the  setting  aside  of  a  sheriff's  sale 
otiierwlse  regular.  Something  more  must  be 
Bhown,  of  which  the  pnrdiaser  had,  or  ought 
to  have  bad,  notlceL  But  a  distinction  exists 
between  a  mere  Inadequate  e'  price  and  a 
price  BO  grossly  out  of  proportion  to  the  value 
of  the  pn^terty  sold  as  to  shock  the  con- 
science, and  Justify  the  court  in  holfflng  that 
there  was  no  omslderatlon.  While  the  reg- 
ular record  of  the  Judgment  Imports  absolute 
verity  to  a  stranger,  yet  he  who  Invokes  the 
dodrlne  against  a  hidden  vice  therein  must 
be  a  bona  fide  purchaser  for  value.  If  Hud- 
Stm  was  not  such  a  purchaser  in  this  case, 
his  vendee  knew  it,  for  he  not  only  knew 
the  price  brought  at  execution  sale,  but  knew 
the  value  of  the  inoperty  at  that  time.  He 
knew  that  ^operty  wortti  between  ¥2,000 
and  93,000  had  been  sacrificed  for  the  nomi- 
nal sum  of  963.33,  and  that  he  purchased 
from  Hudson  at  much  less  than  Its  real  val- 
ue. The  court  will  proceed  upon  the  theory 
that  the  gross  disproportion  between  price 
and  valne  ought  al<nie  to  have  put  the  par- 
ties ugon.  Inquiry,  and  that  to  take  advan- 
tage of  it  was  constructive  ftaud.  To  be  a 
bona  fide  purchaser  for  value,  one  must  pay 
a  fair  price.  We  regard  the  dlsproporUfni 
80  gross  as  to  render  the  sum  paid  no  cwsid- 
eratlon,  and  Hudson  not  a  purchaser  for 
value.  Nidiols-Steuart  v.  Crosby,  87  Tex. 
413,  29  S.  W.  S80;  McKamey  v.  Thorp,  61 
Tex.  6S2:  Bank  t.  Bank  (Tex.  dv.  App.)  80 


8.  W.  866.  TUs  being  tme,  the  court  was 
correct  la  directing  a  verdict  for  Anderson. 
But  the  latter  admito  he  owed  the  debt  fbr 
which  Bradley,  Alderson  ft  Ca  sued,  and  it 
Is  undisputed  that  the  958.88  went  to  its  dls- 
diarge.  The  court  should  have  required  the 
sum  thus  paid  by  Hudson  to  be  refunded  to 
his  vendees,  the  appellants.  While  the  sum 
named  is  regarded  as  no  consideration,  what 
viewed  In  the  light  of  the  value  of  the  prop- 
erty for  which  it  was  paid,  yet  considered 
alone,  it  ought  not  to  be  held  de  minimis. 

The  Judgment  of  the  trial  court  Is  there- 
fore reformed  In  the  respect  mentioned,  and. 
as  BO  reformed.  Is  affirmed;  Judgment  being 
here  rendered  tor  appellants  against  plaintiff 
for  the  amount  paid  by  Hudson,  and  that 
they  have  a  lien  upon  the  land  therefor. 
Reformed  and  affirmed. 

On  Motion  for  Rehearing, 
(Nov.  12,  1903.) 

We  have  considered  appellants*  motion  tor 
rehearing  in  tbie  cause,  and  are  of  opinion  it 
should  be  ovetmled.  We  have  nothing  to 
add  to  what  lias  been  said  on  the  points  de- 
cided. Appellants  have,  however,  assailed 
the  accuracy  of  a  fact  finding,  which,  for 
tile  sake  of  accuracy,  we  take  the  trouble 
to  correct  We  stated  in  the  main  opinion 
that  the  land  to  controversy  lay  vrlthln  five 
mlies  of  the  dty  of  Houston,  and  fronted  on 
an  improved  public  road.  The  land  la  to 
fact  eight  miles  from  the  city  oC  Houston. 
The  error  was  immaterial,  and  Its  corrsclloo 
does  not  affect  the  result 

Overruled. 


HAMBUBQ-BBEMBN  BTBB  INS.  00. 

BAILET  et  al 
(Court  of  Oivn  .^pipeals  ctf  Texas.   Nov.  24. 
190S.) 

GARNISHMBNT-COSTS  OP  aARNISHBB-OtS- 
MI8SAL  OF  SUIT. 

1,A  cause,  by  agreemest  of  counsd,  was 
■St  for  trial  March  11th,  and  the  gamlBhee, 
served  onder  a  writ  returnable  Marco  2d,  was 
notified  of  that  fact  On  March  7tli  the  gar- 
nishee's answer  was  In  the  hands  of  its  coon- 
•et  On  Mardi  8th.  [daintiff,  knowing  that  the 
garnishee's  attorney  iiad  Its  answer,  without 
notice  to  such  attorney,  dismissed  the  garnish- 
ment, and  later  In  the  same  daj  the  samiBhee 
filed  its  answer,  and  in  due  time  a  motion  to  re- 
tax  costs,  and  allow  its  attorney's  fees  for  pre- 
paring the  answer.  Beld,  that  the  garnishee 
was  not  guilty  of  inexcusable  negligence  in 
failing  to  anticipate  the  dismissal  of  the  gar- 
nishment suit,  to  which  plaintifls  were  mtitled 
by  the  statute,  and  to  file  its  answer  before 
sQch  dismissal,  and  the  motion  to  retax  costs 
■honid  have  been  granted. 

Appml  from  Lavaca  Ootm^  Court;  O.  J. 
Oray,  Judge. 

Action  by  Nannie  C.  Bailey  and  others 
against  C.  H.  Holchak  and  the  Hamburg- 
Bremen  Blre  Insurance  Company,  garnishee. 
From  a  Judgment  sustaining  demurrers  to 
a  motion  to  retax  costs^  the  garnishee  ap- 
peals. Reversed. 
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Price,  Onen  *  Oreen,  for  appellant  Fat- 
ton  &  Schwartz,  for  amreileei, 

PL.EASANTS,  J.  This  la  an  appeal  from 
a  Judgment  of  the  court  below  sostalnlng 
demurrers  to  a  motion  to  retax  costs  filed  by 
appellant  in  a  garnishment  proceeding  In 
said  court;  in  which  appellant  was  sued  as 
garnishee^  The  record  shorn  that  In  a  suit 
In  said  court,  in  which  appellees  were  plalu- 
tlfls,  and  0.  H.  Holchak  was  defendant,  ap- 
pellees sued  out  a  writ  of  gamlsbment 
against  the  appeUant  on  the  9th  day  of  Jan- 
uary, 1908»  and  same  was  served  tm  appe- 
lant en  said  date.  The  original  suit  was 
died  on  the  same  day  the  writ  of  gamlsb- 
ment was  sued  out.  and  was  brought  to  the 
March  Uxm  of  the  court;  which  began  on 
March  2,  1903,  The  "nrlt  of  gamlsbment 
required  appellant  to  answer  at  said  March 
term.  By  agreement  of  attorneys  represent- 
mg  the  plaintiffs  and  the  defendant  in  the 
original  suit,  that  cause  was  set  for  trial 
on  March  11th.  Gounsel  for  appellant  was 
Informed  of  this  agreement.  Appellant's  an- 
swer in  the  garnishment  proceeding  was 
prepared  prior  to  March  7th,  and  on  that 
day  was  properly  Tcrifled  by  Its  agent  at  Dal- 
las, Tez.,  and  forwarded  to  appellant^s  coun- 
sel,  at  HallettsTllle.  This  answer  denied  any 
liability  of  i^pellant  to  the  defendant  Hol- 
chak, and  prayed  for  an  allowance  of  915 
attmn^s  fees  as  ceasMtable  costs  of  its 
prepantlon.  On  the  9th  day  of  March,  ap- 
pellees' attorney,  knowing  that  appellant's 
answer  was  in  the  hands  of  Its  attorney,  and 
also  knowing  Its  contents,  without  any  no- 
tice to  appellant* B  attorney,  caused  said  gai^ 
olsbmrat  proceeding  to  be  dismissed.  Thwe- 
^natf  on  the  same  day,  appellant  filed  its 
said  answer,  and  In  pn^er  time  filed  a  mo- 
tion to  require  the  cleric  to  retax  the  costs  in 
-Qie  garnishment  proceeding,  and  allow  ap- 
pellant its  attomey*8  fees  for  pn^arlng  Its 
answer;  the  clerk  having  refused  to  tax  any 
coflls  in  favor  of  appellant.  To  this  motion, 
which  set  out  the  facts  above  stated,  appel- 
lees filed  the  following  demurrers:  "Nan- 
nie G.  Bailey  et  aL  v.  Hambnrg-Branen  Fire 
Ins.  Co.  (No.  6^)  In  Oounty  Oourt  Lavaca 
County,  Texas.  And  now  come  the  plalntlfCs. 
and  show  to  the  court  that  garnishee's  mo- 
tion to  retax  the  costo  in  this  case  shows  that 
■the  court  has  no  authority  to  enter  the  order 
prayed  for,  and  has  no  Jurisdiction  in  this 
matter.  In  this:  that  this  case  had  been  dis- 
posed of  and  dismissed  before  the  act  done 
by  garnishee,  viz.,  filing  an  answer,  for  which 
he  claims  a  fee.  0!)  The  clerk  had  no  au- 
tliority  to  file  the  answe^  for  the  filing  of 
whl<di  gamlshee  claims  an  allowance  of  a 
fe^  and  the  court  has  no  Jurisdiction  to  ad- 
Just  any  equities  arising  out  of  private  agree- 
ments or  understandings  between  parties. 
Wherefore  plaintiffs  pray  that  said  motion 
be  dismissed." 

We  are  of  opinion  that  the  motion  to  re- 
-open  the  case  for  the  purpose  of  adjudicating 


the  question  of  costs  should  have  been  grant- 
ed. Had  the  answer  been  filed  before  the 
order  of  dismissal  was  taken  by  appellees. 
It  is  not  questioned  that  appellant  would,  un- 
der the  stotute,  have  bem  entitled  to  reason- 
able attorney's  fees  for  preparing  its  an- 
swer. Bev.  St  188B,  art  219;  Johnson  v. 
BUnks,  68  Tex.  496,  4  8.  W.  S57.  The  only 
question  In  the  case  is  whether  appellant's 
attorneys  were  guilty  of  such  negligence  In 
failing  to  file  its  answer  before  appellees 
dismissed  their  suit  as  would  authorise  the 
trial  court  to  refuse  to  give  appellant  a  bear* 
ing  upon  the  question  of  costs.  No  Judgment 
conld  have  beoi  taken  against  appellant  In 
ttie  garnishment  suit  until  after  Judgment 
had  been  obtained  by  appellees  against  the 
defendant  in  the  original  salt  Appellant's 
attom^  having  knowledge  of  the  agree- 
ment undw  which  the  ordinal  suit  was  set 
for  trial  on  March  11th,  and  knowing  that 
appellees'  attorneys  were  informed  that  ap- 
pellant's answer  had  been  prepared,  and 
knew  Its  contents,  should  not  be  charged 
with  Inexcusable  negligence  in  falling  to  an- 
ticipate that  appellees  would  dismiss  their 
garnishment  suit  betore  the  day  set  for  the 
trial  of  the  original  suit  It  Is  weU  settled 
that  a  defendant  may  file  his  answer  at  any 
time  before  bJs  cause  Is  called  tm  trial; 
and  this  court  has  held  that;  when  a  gar^ 
nlshee  baa  reasonable  ground  to  believe  that 
the  original  suit  in  which  the  writ  of  gar- 
nishment Issued  would  not  be  tried  until  the 
succeeding  term  of  the  oourt  to  that  at  which 
the  writ  required  him  to  answer,  the  failure 
to  answer  at  the  Uam  named  In  the  writ 
was  not  such  Inexcusable  negligence  as 
would  authorise  the  refusal  of  a  writ  ot  cer- 
tiorari and  a  trial  de  novo,  when  the  peti- 
tion for  that  relief  showed  that  the  gamlshee 
was  not  Indebted  to  the  defendant  in  the 
original  suit  We  think  the  same  rule  should 
.be  applied  In  the  Instant  case.  Heath  v. 
Jordt  72  8.  W.  1022,  6  Tex.  Ct  Rep.  826.  It 
is  true  that,  under  the  stetute,  appellees  had 
the  right  to  discontinue  their  garnishment 
suit  at  &ny  time  before  an  answer  was 
filed,  upon  the  p^ment  of  all  costs  that  bad 
accrqed;  but  having  caused  appellant  to  in- 
cur the  expenee  of  preparing  an  answer  in 
order  to  protect  Its  rights,  and  knowing  that 
eald  answer  bad  been  pr^red,  and  that  It 
denied  any  llabiU^  of  appellant  to  tbeir  debt- 
or, they  ought  not  to  be  permitted  to  escape 
the  penalty  of  wrongfully  causing  appellant 
to  Incur  said  expense  merely  because  the  an- 
swer had  not  been  filed  at  the  time  they  dis- 
missed their  suit,  unless  the  failure  to  file 
same  was  due  to  inexcusable  negligence  on 
the  part  of  appellant  or  its  attorneys,  and, 
as  we  have  before  said,  we  do  not  think 
appellant  can  be  charged  wltb  such  negli- 
gence under  the  facts  of  this  case.  A  differ- 
ent question  would  be  presented  If  appel- 
lants answer  had  not  heea  prepared  btfore 
the  suit  was  dismissed.  Appellant  being 
charged  with  notice  of  appellees'  right  under 
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tbe  ftatnte,  to  OlscontlnQe  their  snlt  at  any 
time  before  an  answer  was  filed,  would  be 
required  to  take  notice  of  such  dismissal, 
and  ezt>enseB  thereafter  Incurred  hj  It  could 
not  be  charged  against  appellees. 

We  think  the  court  below  erred  In  sus- 
taining tbe  demurrers  to  the  motion,  and  If, 
upon  a  hearing  of  said  motion,  the  facts 
therein  alleged  are  shown  to  be  true,  Judg- 
ment should  be  rendered  In  favor  of  appel- 
lant for  the  reasonable  cost  and  expense  of 
preparing  Its  answer. 

The  Judgment  of  the  court  below  is  re- 
versed, and  this  cause  remanded  for  a  new 
trial  In  accordance  with  the  Tlewa  abore  ex- 
pressed.   Berersed  and  remanded. 


WBIGHT  INVESTMENT  CO.  t.  FBISGOB 
RBALTY  CO.  et  al 
(Snprema  Court  of  Missouri,  DlTlsIoa  No.  1. 

Not.  25,  1903.) 
notbs-bona  fide  purghasbr— noticd. 

1.  Where  an  Indorsed  note  was  given  to  one 
In  order  tiiat  he  might  rsise  thereon  a  certain 
anm,  lea*  than  its  face,  and  he  transfOTed  it  be- 
fore maturity  for  $800,  tbe  fact  tliat  it  was 
for  $1,260,  and  that  tbe  indorsee  had  reason  to 
beUere  one  of  the  indorsers  aolvent,  did  not 
diarge  him  with  knowledge  of  the  purpoqe  for 
which  It  was  delivered  to  his  tnuuf  error. 

Appeal  from   St   Lonls  drcnit  Oonrt; 

O'Neill  Ryan,  Judge. 

Suit  by  the  Wright  Investment  Company 
against  the  Frlscoe  Realty  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

C.  a  Kldd,  for  appellants.  Wm.  G.  Bcbo- 
field,  for  respondent 

BRACE.  P.  J.  This  Is  an  action  upon  « 
promissory  note.  The  petftlon,  omitting  cap- 
tion and  corporation  averments.  Is  as  fol- 
lows: "That  on  or  about  the  27th  day  of 
October,  1898,  said  def^idant  the  Frlscoe 
Realty  Company,  by  description  the  Frlscoe 
Realty  Co.,  and  defendant  John  C.  Hall,  exe- 
cuted their  certain  negotiable  promissory 
note,  dated  on  said  day,  herewith  filed,  mark- 
ed 'Exhibit  A,'  and  made  a  part  of  this  pe- 
tition, whereby  they  promised  to  pay  ninety 
days  after  the  date  thereof  to  the  order  of 
Joseph  E.  Baker  and  Sidney  B.  Davis  the 
sum  of  twelve  hundred  and  fifty  dollars  ($1,- 
250),  for  valne  received,  negotiable  and  pay- 
able without  defalcation  or  discount,  with 
Interest  at  the  rate  of  eight  per  cent,  per 
annum  from  maturity,  payable  at  No.  304 
North  Eighth  street.  St  Louis,  Mo.:  that 
thereafter,  and  before  the  maturity  of  said 
note,  said  Joseph  E.  Baker  and  Sidney  E. 
Davis  Indorsed  the  same  by  writing  their 
names  across  the  back  thereof,  and  deliv- 
ered the  same  to  defendant  W.  0.  Dines, 
for  value;  that  thereafter,  and  before  ma- 
turity of  said  note.  Said  defendant  W.  O. 

f  L  8m  Bills  and  NotM.  voL  T,  Crat  Mg.  I  Mil. 


Dines  Indorsed  said  note,  and  delivered  tbe 
same  to  plalntlfl,  Wright  Investment  Com- 
pany, for  value;  that  thereafter,  and  wh«i 
said  note  became  due  and  payable  according 
to  tbe  tenor  and  effect  thereof,  plaintiff  caus- 
ed demand  of  payment  to  be  made  at  804 
North  Eighth  street,  St  Louis,  Missouri, 
where  said  note  was  by  its  terms  made  pay- 
able, but  that  payment  thereof  was  then  and 
there  refused,  and  therei^n  plalntlfl  caused 
said  note  to  be  duly  protested,  and  due  no- 
tice of  said  demand  and  protest  to  be  given 
to  and  served  upon  said  Joseph  B.  Baker 
and  Sidney  E.  Davis  and  W.  0.  Dines,  the 
indorsers  of  said  note.  Plaintiff  says  that  It 
is  now  the  legal  holder  and  owner  of  said 
note,  and  that  no  part  thereof  has  ever  been 
paid,  although  often  demanded.  Wherefore 
plaintiff  prays  Judgment  for  said  sum  of 
twelve  hundred  and  fifty  dollars,  the  face 
of  said  note,  for  Interest,  damages,  and  bie 
costs  in  this  behalf  expended.  Wright  In- 
vestment Co.,  John  W.  Trlatler,  Pres.,  Plain- 
tiff." The  defendant  Frlscoe  Realty  Com- 
pany, John  C.  Hall.  Joseph  B.  Baker,  and 
Sidney  B.  Davis,  answered,  admitting  the 
execution  of  tbe  note  sued  on;  that  the  in- 
dorsements thereon  are  genuine;  that  pay- 
ment  thereof  was  refused  at  matmrlty;  that 
the  same  still  remains  due  and  unpaid,  and 
that  said  note  was  duly  protested  as  allured 
fn  plalntlfTs  petition;  and  for  defense  to 
plalntUTs  action.  In  substance,  pleaded  Uiat 
said  note  Is  without  consideration,  was  made 
for  the  accommodation  of  the  defendants 
Frlscoe  Realty  Company  and  John  0.  Hall, 
and  was  thereafter  by  them  delivered  to 
said  Dines  without  consideration,  and  for 
the  sole  purpose  of  enabling  him  to  borrow 
a  small  sum  of  money  thereon,  of  all  of 
which  facts  the  plaintiff  had  notice;  and  that 
no  consideration  passed  from  said  Dines  to 
plaintiff  for  said  note.  Defendant  Dines  filed 
no  answer. 

Tbe  case  was  submitted  to  tbe  Jury  npm 
the  following  Instmctlons: 
For  the  plaintiff: 

"(1)  The  court  instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  plaintiff 
purchased  the  note  In  controversy  for  valne, 
before  maturity,  they  must  find  their  ver- 
dict for  plaintiff,  even  though  they  may  be- 
lieve from  the  evidence  that  Dines  had  ne 
right  or  authority  to  sell  the  note,  unless  they 
shall  further  believe  from  the  evidence  that, 
at  the  time  It  purchased  said  note,  plaintiff 
had  notice  or  knowledge  that  Dines  had  no 
right  or  authority  to  sell  the  note. 

"(2)  The  court  Instructs  the  Jury  that,  even 
thougb  they  beilQve  from  the  evidence  that 
the  note  in  controversy  was  given  to  Dines 
by  Hall  for  the  sole  purpoae  of  using  it  as 
collateral  In  securing  a  loan  for  a  smaller 
amonnt  yet  if  they  also  believe  from  the 
evidence  that  plaintiff  purchased  said  note 
from  Dines  before  Its  maturity  for  a  valu- 
able consideration,  they  must  find  their  ver- 
dict fOT  the  plaintiff,  unless  they  shall  fur- 
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ther  beHere  from  the  evidence  tbat,  at  tbe 
time  plaintiff  purchased  said  note,  It  bad  no- 
tice or  knowledge  of  the  drcnmstanceft  and 
conditions  noder  vtdcti  Dines  ■eenred  and 
held  said  note. 

"(3)  The  court  Instmcts  the  Jury  that  1* 
they  find  their  Terdlct  for  the  plaintiff,  they 
will  assess  its  damages  at  the  sum  of  twelve 
hundred  and  fifty  dollars,  with  Interest  there- 
on at  the  rate  of  eight  per  cent  per  annum 
from  the  80th  day  of  Jannary,  1899,  tmtll 
the  date  of  the  verdict,  together  with  four 
per  cent,  of  twelve  hmidred  and  fifty  dol- 
lars, the  principal  snm  of  said  note,  as  dam- 
ages, in  Ilea  of  protest  charge,  and  that  they 
wtU  compote  the  said  Interest  and  damages, 
add  them  to  the  principal  of  said  note,  and 
assess  plalntUTs  damages  at  the  loin  of  said 
principal.  Interest,  and  damages." 

For  the  defendant: 

"(1)  The  court  Instmcts  the  jury  that  If 
tliey  find  from  tbe  evidence  tbat  the  note 
soed  upon  was  transferred  before  maturity, 
and  for  valne,  by  W.  O.  Dines  to  plaintiff, 
and  that,  at  the  time  of  said  transfer  of 
said  note  by  the  said  W.  O.  Dines  to  plain- 
tiff, the  said  W.  0.  Dines  was  not  the  owner 
of  said  note,  or  had  no  authority  to  transfer 
the  title  thereto  to  said  plaintiff,  or  that  the 
said  note  was  obtained  by  the  said  W.  C. 
Dines  from  the  said  John  G.  Hall  for  the 
pnrpoae  and  with  the  understanding  that  the 
same  was  to  be  nsed  by  the  said  W.  O.  Dines 
as  collateral  to  secore  a  loan  of  $260,  or 
that  after  the  said  Dines  secured  possessloii. 
of  said  note,  and  before  any  transfer  thereof 
to  plaintiff,  it  was  nndmtood  and  agreed  be- 
tween said  Dines  and  the  said  Hall  tbat  the 
same  was  to  be  returned  to  the  said  Hall, 
and  you  further  find  that  the  said  plaintiff 
had  actual  notice  of  said  fact  or  facts,  if 
shown,  then  you  will  find  a  verdict  for  de- 
fendants, Frlscoe  Realty  Company,  John  O. 
Hall,  Sidney  B.  Davis,  and  Joseph  E.  Baka." 

And  tbe  court,  on  its  own  motion,  Instruct- 
od  the  Jury  "that.  If  three-fourths  of  their 
number  concur  In  a  result,  the  jury  may 
return  that  resnlt  as  the  verdict  of  tbe  Jury." 
Thereupon  tbe  Jury  returned  a  verdict  for 
the  plaintiff  for  the  amount  of  the  note,  with 
lDt^%Bt  and  damages,  as  instructed,  in  which 
nine  of  their  number  concurred.  From  the 
Judgment  thereon  tbe  defendant  appealed, 
and.  as  tbe  constitutionality  of  the  law  an- 
thorl^g  such  v^dlct  was  properly  question- 
ed In  tbe  court  below,  the  appeal  comes  to 
this  court 

The  constitutionality  of  this  Jury  law  liav- 
Ing  heretofore  been  sustained  in  numerous 
cases,  nothing  more  need  be  said  on  that  sub- 
ject. 

We  find  no  matfflial  error  In  the  rulings 
of  the  court  upon  the  admissibility  of  evi- 
dence. 

Id  addition  to  the  instruction  given  for  the 
defendants,  they  asked  for  eight  otber  In- 
etructtons.  which  the  court  refused,  and  the 
refusal  ot  these  instructions  Is  tbe  principal 


«m>r  assigned  for  reversal.  TbeM  tnstrvo- 

tions  are  not  only  nomerous,  but  voluminous 
repetitive,  and  argum»itatiTe,  and,  in  the 
view  we  take  ct  this  case,  need  not  be  set 
out;  nor  is  any  extended  statement  of  the 
facts  shown  in  evidence  required  for  Uie 
purposes  of  this  decision. 

J.  W.  Trlstler,  president  of,  is  practically, 
the  Wright  Investmait  Company,  doing  busi- 
ness in  Its  name  as  a  "bill  broker,"  and 
John  0.  Hall,  president  of,  Is  practically  tbe 
Frlscoe  Bealty  Company,  doing  baslness  in 
ite  name  as  a  "real  eatete  brokcv,"  and,  for 
the  sake  of  brevity,  their  personal  names 
ai-e  used.  The  indisputable  tecto  established 
by  tbe  evidence  are  that  the  note  in  suit 
was  executed  by  Hall,  Indorsed  by  Baker 
and  DavlB,  and  by  them  delivered  to  Hall, 
to  be  by  him  discounted  for  his  own  benefit 
with  tbe  expectation  tbat  the  proceeds  would 
be  by  blm  used  in  a  real  estste  venture  that 
he  then  had  In  contemplation.  Hall  did  not 
have  the  note  discounted,  but  being  indebted, 
to  Dines  in  tbe  sum  of  $250,  delivered  the 
note  to  blm  tor  tbe  purpose  of  enabling  Dines 
to  raise  tbat  amount  of  money  on  it;  and 
Dines,  before  maturity,  sold  tbe  note  to  Trlst- 
ler for  $800,  received  tbe  money.  Indorsed 
tbe  note,  and  delivered  it  to  Trlstler.  Upon 
these  undisputed  facte,  the  plaintiff  was  un- 
questionably entitled  to  recover,  unless  Trlst- 
ler, at  tbe  time  be  purchased  the  note,  had 
knowledge  of  the  purpose  for  which  tbe  note 
was  delivered  to  Dines.  TMb  was  tbe  only 
issue  of  fact  In  the  case  on  the  evidence, 
and  was  very  clearly  presented  to  the  jury 
In  tbe  Instructions  given.  The  only  effect 
tbe  Instructions  asked  for  and  refused  could 
have  bad  would  have  been  to  obscure  the 
issue.  The  otber  evidence  tended  to  prove 
that  Dines  had  previously  discounted  notes 
for  Hall;  that  Baker  and  Davis  had  fre- 
quently Indorsed  notes  for  Hall,  which  he 
had  procured  to  be  discounted;  that  a  good 
deal  of  this  paper  was  afioat;  that  Trlstler 
previously  had  transactions  with  both  Halt 
and  Dines  in  the  line  of  his  business  which 
proved  to  be  all  right;  tbat  at  or  about  the 
time  be  purchased  tbe  note  In  question  he 
I  made  Inquiries  as  to  tbe  solveocy  of  Davis, 
and  got  a  good  report  as  to  him;  that  when 
Dines  was  offering  the  note  to  him  Dines 
told  him  that  be  had  to  raise  some  money 
for  some  children  In  the  probate  court;  that 
he  bad  to  have  some  money,  no  matter  what 
It  would  cost,  and  that  John  Hall  was  on 
bis  bond;  that  none  of  the  parties  to  the 
note  ever  disclosed  to  plaintiff,  or  to  any  one 
else,  any  of  the  facts  or  drcumstences  con- 
nected with  the  execution.  Indorsements,  or 
transfers  thereof,  or  gave  out  any  Informa- 
tion upon  the  subject  accept  such  as  appear- 
ed upon  the  note  Itself,  and  the  record  will 
be  searched  In  vain  for  ahy  evidence  tend- 
ing to  prove  that  Trlstler  had  any  knowledge 
whatever  of  anything  In  regard  to  tbe  note 
except  such  facte  as  appeared  upon  the  note 
itself.  Tbe  mere  fktct  tbat  tbe  note  was  fiir 
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¥1,250,  that  Trlstler  may  have  had  reason 
to  believe  that  Davis,  one  of  the  Indorsera, 
was  solvent,  and  that  Dines  was  willing  to 
take  and  did  take  (800  for  the  note,  coold 
not,  in  the  very  nature  of  things,  charge 
Trlstler  with  such  knowledge.  But  that  he 
might  th»%by  be  so  ctiarged  was  the  end 
sought  to  be  accomplished  by  the  defendants* 
refused  Instructions.  The  court  committed 
no  error  in  refusing  these  instructions,  and 
could  not  well  have  been  convicted  of  error 
if  It  bed  given  a  peremptory  Instruction  for 
a  verdict  for  the  plaintiffs  on  the  pleadings 
and  evidence.  The  law  on  this  subject  Is 
too  well  settled  in  this  state  to  require  more 
than  the  citation  ot  a  few  of  the  many  cases. 
Hamilton  v.  Marks,  68  Mo.  167;  Lee  v.  Turn- 
er, 89  Mo.  488,  14  S.  W.  005;  Mayes  v. 
Robinson,  03  Mo.  114,  5  S.  W.  fUl;  Jennings 
V.  Todd,  118  Mo.  296.  24  8.  W.  148,  40  Am. 
St.  Rep.  878;  Borgess  Inv.  Co.  v.  Vette,  142 
Mo.  500,  44  S.  W.  754.  04  Am.  8t  Rep.  667; 
•  Leavitt  T.  Taylor,  163  Mo.  168,  68  S.  W. 
386. 

The  Judgment  of  the  drcolt  court  !■  af- 
firmed. All  ooncor. 


80HERTILLB  t.  STOCKTON. 

(Bnpreme  Court  of  Missouri,  Division  Mo.  1. 
Nov.  2S.  IOCS.) 

APPSAIi-REVIBW-COKPLICnKQ  BTIDBNOB  — 
HOTION  FOR  NBW  TTtlAL— TRIAL 
COURT'S  DIBCREITION. 

1.  An  order  on  motion  for  new  trial  redtfav 
that  "the  v«dict  and  judKment  rraidered  here- 
in be  set  aside  and  vacated  on  the  ground  that 
the  evidence  was  insofflclent  to  support  the  ver^ 
diet,  means  that  the  verdict  was  set  aside,  be- 
caoae  tiie  testimony  ot  plaintiff,  when  consid- 
ered with  that  ottenA  by  defendant,  was  Insuf- 
ficient to  sni^rt  the  v^lct,  and  not  that  the 
verdict  was  set  aside,  because  there  was  no 
teatimonv  on  the  part  of  plaintiff  so  as  to  con- 
fine the  inquiry  on  appeal  to  that  one  ouestion, 
and  to  require  the  court  to  reverse  the  judg- 
ment if  that  question  was  found  against  the 
court  ImIow. 

Appeal  from  St.  Louis  Circuit  Gonrt;  War- 
wick M.  Hough,  Judge. 

Action  1)7  William  SomorvUle  against  Rob- 
ert H.  Stockton.  Judgment  In  favor  of  plain- 
tiff, and  from  an  order  granting  a  new  trial 
plaintiff  appeals.  Affirmed. 

F.  J.  McMaster,  for  appellant.  Upton  IL 
Young,  for  respondent. 

ROBINSON,  J.  This  is  an  action  for  dam- 
ages growing  out  of  an  alleged  deceit  prac- 
ticed by  defendant  upon  plaintiff,  whereby 
the  latter  was  Induced  to  advance  to  a  fail- 
ing investment  realty  comiiany  of  which  de- 
fendant was  the  president  and  general  man- 
ager the  sum  of  $5,000.  The  answer  filed 
by  defendant  w&s  a  goieral  denial.  At  the 
trial  before  a  Jury  a  verdict  was  rendered 
In  favor  of  the  plaintiff  for  $7,111.67,  the 
amount  claimed  In  his  petition,  with  Interest. 
Defoidant  filed  tils  motion  to  set  aside  tin 


verdict  and  to  grant  to  him  a  new  trial, 
which  was  sustained,  and  the  reason  assign- 
ed by  the  court  t<x  so  doing  was  "that  the 
evidence  is  insnffldent  to  support  tbeTerdlct" 
Plaintiff  prosecutes  tills  appeal  from  that 
order,  and  asks  tlils  court  to  remand  the 
cause,  wlfli  directions  to  the  trial  court  to 
enter  up  Jn^^ment  for  Oie  plaintiff  iQKm  tiie 
verdict  as  rendered. 

In  view  of  the  nature  of  the  issue  pre- 
sented by  an  appeal  of  this  character,  it  ap- 
pears wholly  unnecessary  to  go  Into  a  gen- 
eral discussion  of  the  numerous  questions 
which  have  been  suggested  In  the  briefs  filed 
herein,  or  to  consider  the  testimony  offered 
in  favor  of  either  party,  furtbo'  than  to  say 
there  was  not  that  total  want  of  testimony 
In  behalf  of  the  plaintiff  tliat  would  Iiave 
authorized  the  court  to  have  Instructed  the 
Jury  that  they  should  find  f«r  defendant, 
as  the  defendant  now  asserto  should  have 
been  done;  nor  was  the  testimony  offered 
to  behalf  of  the  plaintiff  so  oue-slded  and  all- 
convlndng  as  to  Justify  us  In  saying  of  the 
action  of  the  trial  court  in  determining  oth- 
erwise that  it  had  abused  the  Judicial  dis- 
cretion with  which  it  is  invested  of  granting 
to  either  party  one  new  trial,  when,  to  fto 
Judgment  the  verdict  as  made  is  against  the 
great  weight  of  the  testimony,  or  where  man- 
ifest injustice  will  be  done  If  the  verdict  is 
permitted  to  stand  as  rendered. 

The  court  refused  to  give  a  peremptory 
instruction  to  the  jury,  as  requested  by  de- 
fendant, that  their  verdict  should  be  for  the 
def«idant,  but  permitted  the  Jury  under 
proper  to8tructi<»i8  to  puB  upon  tiie  facts  of 
the  case,  and  afterwards.  In  the  exa«ise  of 
Ito  lawful  power,  believing,  as  It  evidently 
did,  that  the  great  weight  of  the  testimony 
was  against  plaintiff's  contention,  set  the 
verdict  aside,  and  awarded  to  defendant  a 
new  trial.  Ttae  recitation  in  the  courfa  or- 
der that  "the  verdict  and  Judgment  rendered 
herein  be  set  aside  and  vacated  on  the 
grotmd  that  the  evldoice  Is  insufiadent  to 
support  the  verdict"  evidently  was  not  In- 
tended to  mean,  as  appellant  would  have  it 
appear,  that  the  trial  court  had  declared 
that  the  verdict  was  set  aside  because  there 
was  no  testimony  on  behalf  of  platotiff  to 
support  a  verdict  In  his  favor,  and  that  our 
Inquiry  for  that  reason,  on  this  appeal^  should 
be  confined  to  that  one  question,  and,  If 
found  against  the  trial  court,  from  a  review 
of  all  the  facte  In  the  case,  Ite  ruUng  should 
be  reversed,  and  the  trial  court  now  ordwed 
to  enter  up  a  Judgment  on  the  verdict  as 
found  by  the  Jury.  It  Is  quite  evident  from 
ail  the  proceedings  at  the  trial  that  the 
court  meant  only  by  its  order  to  declare 
that  the  testimony  offered  to  behalf  of  plain- 
tiff was  insuffldrat  to  support  the  verdict 
when  conddered  to  the  light  of  what  seemed 
to  It  the  great  prepondonnce  of  the  testi- 
mony offered  to  support  of  defendant's  the- 
ory of  the  transaction  tovolved  to  the  con- 
troversy, and  Dot  that  platotifTs  teattuuHiy 
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offered  was  wholly  Insuffldent  to  support 
any  verdict  whateTcr  If  left  standing  by  It- 
self nncontra^cted  by  other  facts  or  dr- 
cumataucea.  In  other  words,  It  was  no  dec- 
laratloQ  In  the  natnre  ol  a  demurrer  to  plaln- 
tlfTs  testimony  offered  that  would  put  tbls 
court  to  the  sole  and  single  Inquiry  of  de- 
termining from  a  retrlew  of  all  the  facts.  If 
any  testlmoDy  could  be  found  to  support 
plaintiff's  ccmtoition  and  upon  that  deter- 
mination reverse  or  affirm  Its  action  in  the 
premises. 

On  appeal  of  this  character,  as  on  ap- 
peals from  a  final  Judgment,  this  court  must 
refuse  to  weigh  conflicting  testimony,  such 
as  was  presented  by  the  facts  of  this  case, 
or  to  reverse  the  ruling  of  the  trial  court 
on  a  matter  properly  within  Its  discretion, 
but  will  Interfere  only  for  errors  of  law  com- 
mitted, or  where,  conceding  everything  that 
is  claimed  by  the  party  as  true  In  whose 
favor  a  new  trial  is  granted,  he  or  she  Is 
still  not  entitled  to  a  verdict  (a  condition 
clearly  not  presenting  itself  under  the  facts 
of  this  case).  As  no  claim  Is  here  made 
by  appellant  that  upon  all  the  testlmoi^  in 
the  ease  a  verdict  could  not  have  been  re- 
turned for  the  defendant,  or  that  the  plain- 
tiff was  entitled  to  a  peremptory  instruction 
at  the  close  of  the  case  that  the  jury  should 
return  its  verdict  for  him,  this  court  must 
refuse  on  this  appeal  to  interfere  with  what 
appears  the  proper  exercise  of  a  lawful  dis- 
cretion, vested  In  the  trial  court,  of  grant- 
ing to  either  party  to  a  controversy  one  new 
trial  when,  In  its  Judgment,  the  verdict  as 
rendered  is  against  the  great  weight  of  tbe 
testimony  offered;  and  its  Older  li  ttnretore 
affirmed.  All  concur. 


DIGS  V.  HAMILTON. 

(Supreme  Oourt  of  Hlssouri,  Dlvl^on  No.  1. 

Nov.  25.  190S.) 

ADTBRSB  POSSESSION— LIMITATIONS  AQAINST 
8TATB— KVIDBNCB— TB8TIM0NT  ON  FORMER 
TRIAL  —  ADMISSIBILITY  —  APPBAL  —  OBJKC- 
TIOHS  TO  BYIDBNCB-WAIVHR. 
LThe  statute  (Gen.  St.  1866,  c.  191,  {  7) 
taking  effect  August  1,  1866,  and  providing 
that  nothing  cwitalned  In  any  statute  of  limita- 
tion shall  extend  to  any  lands  belonging  to  tbe 
tttKU,  was  prospective  only  In  its  operation, 
and  hence,  where  persons  were  In  urasession  of 
state  school  lands  prior  to  the  taking  effect  of 
Buch  action,  and  fenced  such  lands  In  1865, 
liniltBtkniB  commenced  to  run  against  the  state 
from  such  date. 

2.  In  ejectment  defendant  offered  what  pur- 
ported to  be  a  traDBCript  of  the  testimony  of 
plaintlfl  in  a  former  suit  between  the  same  par- 
ties, and  the  court  decided  that  it  was  not  prop- 
erly before  the  court,  because  not  made  a  part 
of  the  record  In  the  former  case  br  bill  of  ex- 
ceptlona;  whereupon  counsel  for  plaintiff  stat- 
ed that  if  defendant's  attorney  would  swear 
that  it  was  the  testimony  of  plaintiff  on  the 
former  trial  It  would,  of  course,  be  admissible, 
and  the  attorney  was  sworn  and  so  testified. 
Btld,  that  plaintiff  could  not  complain  on  ap- 
peal that  it  was  error  to  admit  the  testimony, 
8.  Plaintiff  could  not  complain  on  appeal  that, 
while  the  transcript  oC  the  evidence  in  a  former 


suit  ml^t  have  been  used  to  refresh  tiie  mem- 
oir of  the  wttnws  who  made  It,  It  was  inad- 
misrible  as  erldence  in  itaeU,  m  not  having 
made  such  objection  on  the  trlaL 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; A.  D.  Bumes.  Judge. 

Action  by  J<^  W.  Dice  agalnit  Henry 
Hamilton.  From  a  Judgment  in  favor  of  dfr 
fendant,  plaintiff  anmili.  Affirmed. 

J.  F.  Harwood,  toe  appeUant    Hewitt  ft 

Blair,  for  appellee. 

MARSHALL,  J.  This  Is  an  action  In  eject- 
ment for  a  triangular  strip  of  land  lying  In 
the  northwest  quarter  of  the  northeast  quar- 
ter of  section  16,  of  township  58,  range  80, 
in  De  Kalb  county,  Mo.,  and  described  in  the 
petition  as  follows:  "Commencing  at  a  point 
twenty-eight  feet  east  of  the  northwest  cor- 
ner of  said  forty-acre  tract,  and  running 
thence  In  a  southwesterly  direction  to  the 
southwest  comer  of  said  forty-acre  tract*' 
The  petition  is  In  the  usual  form,  the  ouster 
being  laid  as  of  Decemb^  2,  1897.  Tbe  an- 
swer is  a  general  denial,  but  the  real  defense 
la  title  by  limitations.  The  trial  court  ren- 
dered judgment  for  the  d^endant,  and  plain* 
tiff  appealed. 

The  controvmy  will  be  more  readily  com- 
prehended by  an  examination  of  the  follow- 
ing plat: 

PUBLIC  ROAD. 


ne.JV  t>rttw.J^Ste.l6 

OWMft  ST  OC^T. 
NamilTM 

\ 

^7 

lliMft.»fH.t.ffStUi 
H 

1 

OwNf  0  Br 

i 

1  1 

Jt 

EXPLANATION. 
Division  line  bttveeo  N.  W.  ot  N.  H.  and  N.  B.  ot 
N.  W.  iDdloated  by  dotted  lliw  from  Mtcrn  A  to  a 
LaDd  detcrlbed  In  petition  indleated  by  triangle 

A.  B,  0. 

Private  nwd  MK  wide,  Ijlnf  W  on  eaob  aide  ot  sob* 
dlvlBlonal  line  between  land  of  plaintiff  and  defend- 
ant, indicated  tqr  beavr  Uaok  llnea  D,  B,  F.  Q. 

Land  really  la  dUptUs  Is  the  trlaasla  fonnsA  by 
B;  H,  aad  r. 

All  the  land  lies  in  section  16,  township  68, 
range  80,  De  Kalb  county.  The  plaintiff 
owns  tbe  northwest  quarter  of  the  northeast 
quarter  of  section  16,  and  tbe  defendant 
owns  the  northeast  quarter  of  the  northwest 
quarter  of  aecticm  16.  Mrs.  HarUn  Belk 
owns  the  40  acres  that  lie  south  of  tbe  de- 

Digitized  by  Google 


800  77  BOVTBMWrmBM  REFOBTBB.  Qio. 


fendaDt's  40,  being  the  eouth  qnarter  of  the 
nortbTvest  quarter  of  section  16. 

Although  the  petition  claims  the  triangle 
Indicated  on  the  plat  by  the  letters  A,  B,  O. 
and  describes  It  as  having  a  front  of  28  feet 
on  the  north,  along  the  line  of  the  public 
road,  the  fact  is  that  in  1892  Mrs.  Belk,  in 
order  to  obtain  access  to  her  land  from  the 
public  road,  caused  the  county  court  to  con- 
demn a  private  road  20  feet  vrlde,  from  the 
northeast  corner  of  her  land  to  the  public 
road  running  along  the  north  line  of  section 
16,  whereby  10  feet  were  taken  oft  of  the 
land  of  each  the  plaintiflT  and  defendant,  the 
subdivlslonal  line  between  the  lands  of  the 
plaintiff  and  defendant  being  the  center  of 
the  private  road.  Belk  v.  Hamilton,  130  Mo. 
202,  32  S.  W.  65&  The  private  road  is  hi- 
dlcated  on  the  plat  by  the  letters  D,  E,  F, 
G.  In  consequence  of  all  which  the  land 
really  in  dispute  in  this  case  Is  the  izlangle 
indicated  by  the  letters  B,  H,  and  F,  and  Is 
18  feet  on  the  north,  and  running  southwest- 
erly to  zero  at  the  point  H. 

The  plaintiff  claims  title  to  the  land  as 
being  a  part  of  the  northwest  quarter  of  the 
northeast  quarter  of  section  16,  and  shows 
that  he  acquired  title  to  said  40  acres  by 
assignment  from  Samuel  O.  Rodgers,  dated 
April  2.  1860,  and  that  Rodgers  was  himself 
the  assignee  of  Michael  A.  McCartney,  who 
It  Is  claimed  originally  purchased  the  land 
under  the  laws  of  this  state.  The  land  was 
originally  school  land,  and  was  BtAd  to  Mc- 
Cartney for  the  sum  of  $2  an  acre,  but  the 
date  of  such  sale  is  not  disclosed  by  the 
record.  McCartney  sold  to  Rodgers,  but  the 
date  of  sale  and  the  price  does  not  appear. 
Rodgers  sold  to  the  plaintiff,  in  1860,  for 
J372.50.  But  the  patent  of  the  state  was 
never  Issued  until  November  IB,  1807,  and 
then  it  was  granted  to  the  plaintiff,  "as- 
signee of  Samuel  Rodgers,  assignee  of  Mi- 
chael A.  McCartney." 

The  defendant  has  no  title  to  the  land  In 
controversy,  except  such  as  rests  upon  the 
statute  of  limitations.  The  defendant  de- 
rives his  title  to  bis  40  by  a  warranty  deed 
from  W.  W.  Curtis  dated  March  4,  1882,  and 
has  been  in  possession  thereof  ever  since. 
Curtis  acquired  title  from  John  SL  Thomas 
by  warranty  deed  dated  January  16,  1881. 
Thomas  acquired  title  from  David  Whlttaker 
by  warranty  deed  dated  November  8,  1878. 
Whittaker  acquired  title  from  W.  C.  Moore 
by  warranty  deed  dated  July  17, 1865.  Moore 
acquired  title  by  warranty  deed  from  Wil- 
liam Munson  dated  March  2,  1804.  Munson 
acquired  title  from  Thomas  Reed  by  war- 
ranty deed  dated  October  6, 1865,  and  Thom- 
as Reed  acquired  title  by  a  patent  from  the 
state  dated  April  24,  1874.  These  dates  be- 
come important  by  reason  of  the  contentions 
of  the  parties  hereto.  . 

The  evidence  shows  that  Moore  went  Into 
possession  of  what  he  supposed  to  be  his  40 
In  1804,  and  that  the  plaintiff  went  into  pos- 
session of  what  be  supposed  to  be  bis  40  In 


I860.  Neither  party  seems  to  hare  had  a 
very  clear  idea  of  where  the  division  line 
between  their  lands  ran.  Th^  were  no  gov- 
ernment stones  set  showing  snch  divisional 
lines.  There  is  no  dispute  that  the  plaintiff 
has  never  been  in  possession  of  the  triangu- 
lar strip  in  controversy,  but  that  the  defend- 
ant has  been  in  possession  thereof  ever  since 
he  purchased  from  Curtis  in  1882,  ^-iniiwing 
it  as  a  pert  of  his  40,  and  that  Whittaker. 
his  mesne  grantor,  was  in  possession  of  it, 
claiming  it  also  as  a  part  of  said  40,  from 
August  7,  1865,  tintll  he  sold  It  to  Thomas, 
in  1878.  In  short,  the  evidence  shows  that 
the  defendant  and  those  under  whom  he 
claims  title  have  been  in  possession  of  the 
strip  in  controvmy,  claiming  It  to  be  a  part 
of  the  northeast  quarter  of  the  northwest 
quarter  of  section  16  since,  at  least,  as  early 
as  March  2,  1864,  when  Moore  purchased 
from  Munson.  Various  surveys  were  made 
to  establish  the  division  line  between  the 
land  of  the  plainttfl  and  the  defendant,  but 
each  Borrey  located  the  line  at  a  different 
place.  Some  showed  that  the  strip  was  a 
part  of  the  land  of  the  plaintiff,  and  some 
showed  that  It  was  a  part  of  the  land  of 
the  defendant.  Neither  party  would  accept 
the  survey  made  at  the  instance  of  the  other. 
Some  time  in  1888  this  plaintiff  biooght  a 
suit  In  ejectmoit  against  this  defendant  for 
the  possession  of  said  strip,  and  upon  a  trial 
of  that  case  the  judgment  went  In  favor  of 
the  defendant 

When  Wbittaker  purchased  from  Moore,  Id 
1866,  he  had  a  survey  made  of  the  laud, 
which  showed  this  strip  to  be  a  part  of  the 
northeast  quarter  of  the  northwest  quarter 
of  section  16,  and  he  had  It  foiced,  and  cul- 
tivated it,  and  claimed  it,  and  it  has  beeu 
cultivated  and  claimed  In  the  same  manner  by 
his  grantees  ever  since.  He  and  they  claim- 
ed up  to  the  fence  on  the  one  side,  and  the 
plaintiff  likewise  claimed  to  the  fence  on  the 
other  side.  The  evidence  ezcludee  the  lde% 
that  the  parties  claimed  only  to  the  fence 
supposing  It  to  be  the  true  line,  but  without 
intending  to  set  up  any  claim  to  it  unless  it 
was  within  ,the  true  line.  There  seems  to- 
bave  been  no  doubt  in  the  mind  of  elth^ 
party  that  the  land  belonged  to  the  defrad- 
ant  until  shortly  before  1888,  when  the  plain- 
tiff had  a  survey  made  which  showed  it  to- 
be  a  part  of  his  40,  and  he  then  brought 
the  prior  ejectment  suit  above  noted. 

Upon  the  trial  of  this  case  the  defendant 
offered  a  transcript  of  what  purported  to  be 
the  testimony  of  the  plaintiff  at  the  trial  of 
the  prior  case.  It  was  not  made  a  part  of 
the  record  In  tbat  case  by  a  bill  of  exceptions. 
Thereupon  the  record  herein  shows  that  the 
following  proceedings  were  had:  "By  Court: 
It  is  not  before  me  In  a  proper  way.  Ton 
would  have  to  show  the  facts.  By  Plaintiff: 
If  Mr.  Hewitt  would  go  on  the  stand  and 
swear  to  what  be  says,  that  would  be  th& 
best  By  Court;  He  says  that  he  remem* 
bers  it,  and  one  la  u  good  as  the  other.  By- 
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Plaintiff:  It  Mr.  Hewitt  sweara  tbat  Is  tbo 
testimony,  that,  of  conne,  makes  It  admis- 
sible. B7  Defendant:  Mr.  Dice  says  his  fa- 
ther testified.  Before  this  was  tried  the  first 
time  we  made  a  motion  for  costs,  and  thought 
that  this  man  was  the  plalntUt  He  never 
said  he  was  not,  and  to-day  Is  the  first  time 
we  ever  knew  he  was  not  the  plalntUC  In  tills 
casew  Defendant  offers  a  donnrrer  to  the 
erldence.  I>emurrer  overruled  by  the  oonrt 
B.  A.  Hewitt  Jr..  being  sworn,  testifies  as 
feilowB:  I  was  attorney  for  Mr.  Hamlltoo 
In  the  trial  of  the  cause  In  which  this  plaln- 
tifl  was  plaintiff  and  this  defendant  was  de- 
fendant, concerning  this  same  tract  of  land, 
October,  188S,  and  the  transcript  of  the  evi- 
dence of  plaintiff,  John  W.  Dice,  which  I  now 
offer  In  evidence,  Is  a  true  and  correct  tran- 
script of  the  evidence  of  said  John  W.  Dice 
as  given  by  him  in  the  trial  of  said  cause. 
By  Court:  .  It  win  be  admitted  in  evidence; 
read  It— for  which  see  page  3  of  the  written 
portion  of  this  bill  of  exceptions,  to  and  in- 
cluding page  11;  to  which  evidence  the  plain- 
tiff at  the  time  objected  as  being  Irrelevant 
and  not  competent  under  the  issues  made  by 
the  petition  and  answer.  The  court  over- 
ruled the  objection,  and  the  plaintiff  except- 
ed at  the  time"  The  evidence  shows  tbat 
the  plaintiff  la  over  80  years  old,  and  that  he 
was  unable  to  attend  the  trial  of  this  case. 
The  recoi-d  then  shows  tliat  the  plaintiff  also 
objected  to  the  rending  of  the  said  testi- 
mony, because,  while  it  purported  to  be  a 
draft  of  a  bill  of  exceptions,  it  had  never 
been  signed,  sealed,  or  made  a  part  of  the 
record,  and  because  the  plaintiff  could  be 
called  and  examined,  and  tliat  the  defendant, 
*f  or  the  purpose  of  making  such  written  ma^ 
ter  competent,"  called  Robert  A.  Hewitt,  who 
testified  as  above  set  forth,  and  ttiat  there- 
upon the  court  overruled  the  objection  and 
admitted  the  testimony,  and  the  plaintiff  ex- 
cepted. The  plaintiff  then  asked  and  the 
court  refused  to  give  the  following  Instruc- 
tions: "(1)  The  court  declares  the  law  to  be 
that  under  the  evidence  the  statutes  of  limi- 
tation of  this  state  cannot  prevail  to  destroy 
plalntUTs  title  to,  and  right  of  posseaslon  of. 
the  land  sued  for,  and  Judgment  must  be  for 
the  plaintiff.  <2)  The  conrt  exclude  all  that 
part  of  the  evidence  read  from  the  pretend- 
ed bill  of  exceptions,  for  the  reason  that  tbe 
same  was  never  allowed  and  made  a  record 
of  court"  The  case  was  tried  before  tbe 
court,  a  Jury  being  waived,  and  Judgment 
was  rendered  for  the  defendant,  and  the 
plaintiff  appealed. 

1.  Tile  first  contention  of  the  plaintiff  Is 
that  tbe  title  to  the  land  In  controversy  was 
vested  in  the  state  of  Missouri  In  trust  for 
school  purposes  until  November  IS,  1897. 
When  the  patent  was  issued  to  the  plaintiff, 
as  assignee  of  Rodgers,  who  was  the  as- 
signee of  McCartney,  and  that  ever  since  Au- 
gnst  1,  1866,  when  the  General  Statutes  of 
19BS  went  into  effect,  it  has  been  provided 
by  law  tbat  "nothing  contained  in  any  stat- 


ute of  limitation  sluUl  extend  to  any  lands 
given,  granted,  seqoestered  or  apprcvriated 
to  any  public,  plons  or  charitaUe  use,  or  to 
any  lands  belongliqf  to  tiiis  state"  <Gen.  St 
1866,  e.  191,  f  7).  and  tliertfore  the  defend- 
ant could  not  acquire  title  by  adverse  pos- 
session, and  hence  fbe  court  erred  in  refusing 
tbe  plaintiff's  first  instmctitm. 

It  will  be  observed  that  the  iMalntiff  shows 
tbat  he  has  been  in  possession  of  his  40  ever 
since  1860,  and  that  the  defendant  and  bis 
grantors  have  been  In  possession  of  tbe  oth«* 
40  ever  since  March  2,  1864,  and  that  the 
strip  in  controversy  has  been  f«ieed  and  cul- 
tivated by  the  defendant  and  those  under 
whom  he  claims  ever  since  Whlttaker  fenced 
It,  in  18H6,  and  tbat  he  and  they  have  assert- 
ed title  thereto  since  that  date,  and  that  their 
right  and  title  was  not  questioned  by  any 
one  until  tbe  plaintiff  bad  a  survey  of  the 
land  made  about  a  year  before  he  brought 
the  prior  ejectment  suit,  in  1888.  Prior  to 
tbe  adoption  of  the  statutes  of  186S,  contain- 
ing the  provision  above  quoted,  the  statute 
of  limitations  ran  against  the  government  as 
well  as  against  the  citizen.  Conn.  Mut  Life 
Ins.  Co.  V.  St  Louis,  98  Mo.,  loc.  dt  424,  11 
S.  W.  968,  and  cases  dted. 

The  statute  Invoked  by  tbe  plaintiff  took 
effect  on  August  1, 1866,  and  was  prospective 
only  in  Its  operation.  Prior  thereto  the  stat- 
ute of  limitations  ran  against  the  state.  The 
defendant  and  those  under  whom  he  claims 
went  Into  actual,  adverse  possession,  certain- 
ly as  early  as  July,  1866,  and  have  been  In 
continuous,  open,  notorious,  adverse  posses- 
sion ever  since,  claiming  the  land  as  their 
own.  Such  poHsession  having  begun  prior  to 
the  adoption  of  the  statutory  provisions  re- 
lied upon,  the  right  of  action  accrued  to  the 
state  in  1805,  and  the  statute  of  limitations 
began  to  run  In  the  defendant's  favor  from 
that  date,  and  the  enactment  of  the  provision 
relied  upon  by  the  plaintiff  did  not  Interrupt 
or  stop  the  running  of  the  statute.  This  ac- 
tion was  begun  in  1898.  The  defendant  had 
therefore  been  in  such  possession  tor  some 
33  years  when  this  suit  was  commenced,  and 
hence  had  acquired  title  by  limitation  against 
the  claim  of  tbe  plaintiff  under  the  state. 
There  was  no  error,  therefore.  In  the  refusal 
of  the  plaintiff's  first  Instruction. 

2.  The  second  error  assigned  is  the  action 
of  the  trial  coort  In  permitting  the  defendant 
to  read  the  transcript  of  the  testimony  of  the 
plaintiff  given  upon  the  trial  of  the  former 
ejectm«it  suit  In  1888.  WhMi  the  transcript 
of  that  evidence  was  offered  the  court  of  its 
own  motion  decided  that  It  waa  not  properly 
before  the  conrt  The  plaintiff,  said  that  if 
the  defendant's  attorney  would  swear  "that 
It  Is  the  testimony  that,  of  course,  makes  It 
admissible."  Tbe  defendant's  attorney  upon 
that  suggestion  was  sworn,  and  testified  that 
be  was  the  defendants  attorney  upon  the 
trial  of  the  former  case,  and  that  "the  tran- 
script of  the  evidence  of  plaintiff,  John  W. 
Dice,  which  I  now  c^er  in  evidence.  Is  a 
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true  add  correct  transcript  of  tlie  evidence 
of  said  John  W.  Dice  aa  given  by  tlm  In  the 
trial  of  said  cause."  The  coort  ttien  admit- 
ted the  eTldene&  It  la  true,  as  the  plaintiff 
ccmtends,  that  the  transcript  does  not  appear 
to  have  become  a  bill  of  exceptUms  or  a  pert 
of  the  record  of  the  former  casBt  and  there- 
fore it  does  not  prove  Itself.  But,  when  tiie 
court  of  its  own  motion  was  about  to  exclude 
it,  the  plaintiff  said  that,  if  the  defendant's 
attorney  vovld  vweu  that  It  -was  the  testi- 
mony of  the  plaintiff  on  the  former  trial, 
"that,  of  course,  makes  It  admissible."  The 
defendants  attorney  acted  upon  this  sucgas- 
tlon,  and  swore  as  required,  and  the  court 
then  admitted  the  eridencew  It  is  thus  clear 
that  if  the  court  committed  error  ta  this  re- 
gard It  was  emnr  Inirtted  by  ttie  plaintiff,  and 
therefore  the  plaintiff  eanoot  be  heard  to 
complain.  Harper  t.  Mwse,  114  Mo.,  loe.  dt 
328.  21  8.  W.  517;  Johnson-Brlnkman  Oo.  t. 
Bank,  116  Ho.,  loc.  dt  669,  22  B.  W.  SIS,  88 
Am.  St  Rep.  616. 

It  la  argued,  however,  that  while  the  tran- 
script might  be  used  to  refresh  the  memory 
of  the  witness  Tlio  made  it.  It  was  inadmis- 
sible as  evidence  Itself:  Of  this  It  Is  only 
necessary  to  say  that  no  such  objection  was 
urged  in  the  trial  court  and  tiiat  court  can- 
not be  convicted  of  wror  with  teqpect  to  any 
rnatt^  not  called  to  its  attmtlon.  CiaseB 
must  be  tried  in  appellate  courts  upon  the 
same  theory  vpoa  which  they  were  tiled  Id 
the  courts  bdow.  Trigg  v.  Taylor,  27  lio. 
24B,  72  Am.  Dec  263;  Walker  v.  Oven,  79 
Mo.  668;  Hart  Leete,  IM  Mo.  816^  16  & 
W.  976;  Mlnton  t.  Steele.  125  Mo.  ISl,  28  & 
W.  746.  There  waa  ther^mre  no  error  in 
fusing  the  plaintiff's  second  liwtruction. 

Aside  from  all  this,  however,  the  evldoiee 
so  complained  of  added  nothing  essential  to 
the  defendant's  case,  for  the  reason  that  sub- 
stantially every  fftct  so  testified  to  was  also 
shown  by  the  testimony  of  other  wttnesses, 
and  was  practically  the  same  as  the  tost^ 
mony  adduced  by  the  plaintiff  upon  this  trlaL 
The  trial  waa  had  before  the  court,  and  it 
does  not  appear  how  the  rights  of  ttM  plain- 
tiff conld  have  been  prejudiced  by  the  ad- 
miSBion  of  such  evidence. 

The  Judgment  of  the  circuit  court  Is  affirm- 
ed. All  concur. 


WARD  T.  HARTLBT. 
(Supreme  Court  of  MIssooil,  DItIsIod  Vo.  1. 

Nov.  25,  1903.) 

PDBIJC  POLICT— ILLBQAL  CONTRACTS— PART- 
NERBHn^-CAUFAIQM  BXPBNSB3 
OF  PARTNER. 

1.  Where  the  chief  bnlMIng  ccmtracts  of  a 

firm  of  bnlldlne  contractors  related  to  pnbllc 
works  in  the  dty  In  which  the  firm  was  locat- 
ed, an  agreement  between  the  partners  to  pay 
from  the  partnership  fnnds  the  expenses  Incar* 
red  by  one  of  the  partners  in  a  campaiim  for 
the  office  of  president  of  the  city  council  was 
open  to  the  impntation  of  being  foanded  on  an 
uaderstanding  contrary  to  pnbue  policy  and  is 
not  enforceaUe, 


2.  The  members  of  a  firm  agreed  to  pay  the 
expenses  of  one  of  them  in  a  campaign  for  a 
cll7  office,  the  agreement  being  of  sncfa  a  nature 
as  to  be  open  to  the  Impntation  that  it  waa 
contrary  to  public  policy,  and  unenforceable. 
The  money,  nowever,  was  actoaUy  fnmiahed, 
and  there  was  no  evidence  that  It  was  nsed 
for  any  improper  purpose.  Held,  that  the  part- 
ner whose  expenses  were  paid  could  not  be 
compelled  to  return  to  the  firm  the  money  so 
advanced  him. 

Appeal  from  St  Lonla  (XrcuH  Oourt;  D. 
D.  Fisher;  Judge. 

Action  by  Thomas  J.  Ward  against  Wil- 
liam Hartley.  From  a  judgment  for  plain- 
tlfl  for  a  part  of  Us  demand,  be  appeals. 
Reversed. 

Carl  Otto,  tot  appellant  T.  J.  Rowe,  for 
respondent 

VALUAIVT,  J.  Plaintiff  and  defendant 
entwed  into  copartnavh^  in  1890  in  the  city 
of  St  Louis  to  transact  the  buslnesa  of  build- 
ing and  bricklaying.  The  firm  continued  In 
business  from  the  date  above  named  until 
September,  1896,  during  which  period  they 
transacted  a  large  busfness,  the  gross  re- 
ceipts from  which  amounted  to  more  than 
980(^000.  Tbm»  had  been  no  atatement  or 
adjustment  at  tiidr  accounts  betweoi  them- 
selves In  September,  1896^  when,  to  enforce 
such  settlonent  thla  suit  was  begun.  By 
agreement  the  cause  irae  rtf erred  to  a  rtf- 
eree,  who,  after  due  hearing,  stated  the  ac- 
count And  made  his  report  After  that  re- 
port was  filed,  it  became  necessary  to  refer 
the  case  again  to  the  same  referee  to  sup- 
plement his  report  by  taking  account  of  pay- 
ments of  debts  of  the  Ann  the  plain- 
tiff had  since  paid.  Tlie  referee  made  his 
second  report  whidi  was  final.  The  conclu- 
sion of  the  referee  was  that  if  ndtiier  party 
had  drawn  anything  out  of  the  firm  treasury, 
there  woidd  be  in  the  treasury  for  tfvldon 
between  the  two  $9,114.11,  whereof  eacb 
would  be  entitled  to  $4,S67.0&.  but  that  de- 
f«idant  had  drawn  out  for  his  own  use 
765.10.  while  the  plaintiff  had  drawn  ont 
nothing,  and  thwetore,  but  tat  one  outstand- 
ing debt  amounting  to  $671.01,  the  defendant 
would  he  indebted  to  the  plaintiff  in  Oie  sum 
of  $5,208.04.  But  the  report  redted  that  the 
plaintiff,  tor  tiie  sate  of  a  final  disposal  of 
the  case  without  further  delay,  consented 
tMt  the  referee  might  state  the  account  aa 
If  that  firm  debt  had  been  paid  by  the  de- 
fendant and  in  pursuance  thoeof  the  refnee 
BO  stated  the  account  and  found  that  there 
was  a  balance  due  from  the  defendant  to  the 
plaintiff  of  $4372.54,  for  which  sum  the  ref- 
eree recommended  that  judgment  be  rendered 
in  favor  of  the  plaintiff,  and  ttiat  eadi  party 
pay  half  the  costs. 

It  is  unnecessary  to  state  nuare  in  detaU 
the  account  for  the  reason  that  there  is 
really  but  one  item  In  dispute;  that  is,  $7,- 
200.  charged  in  the  firm's  expense  account 
under  the  head  of  "election  expenses,"  The 
I  report  of  the  referee  on  this  item  is  aa  fol- 
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Iotb:  "This  Item  Is  one  of  the  main  points 
of  disagreement  between  the  partners.  And 
it  seema  to  have  stood  in  the  way  of  thetr 
nrrlTlng  at  any  settlement  of  their  accounts 
among  themselTes.  In  the  spring  of  189S 
plaintiff  was  a  candidate  for  the  office  of 
president  of  the  dty  council,  and  he  claims 
that  the  expenses  he  Incmrred  in  that  elec- 
tion  amounted  to  about  $9,000,  and  be  char- 
ged $7,200  of  this  amount  to  the  firm.  He 
testifies  that  it  was  agreed  between  him  and 
defendant  that  bis  election  expenses  shoold. 
be  borne  by  the  firm.  SeTeral  other  wit- 
nesses testified  to  the  fact  that  defendant 
told  them  that  the  firm  was  paying  the  elec- 
tion expenses  of  plaintiff.  It  appears  that 
plaintiff  had  been  a  member  of  the  house  of 
delegates,  and  he  testlfled  that  the  firm  se* 
cured  its  business  largely  by  reason  Of  the 
fact  that  be  was  in  politics.  He  further  tes- 
tified that  his  election  would  further  tbe 
chances  of  payment  of  seTeral  claims  wUiAi 
the  firm  held.  Defendant  was  present  at  the 
hearing  before  me,  but  was  not  sworn  as  a 
witness.  I  accordingly  find  that  defendant 
bellered  that  the  election  of  plaintiff  would 
be  an  adrantage  to  the  firm  In  bnatness 
point  of  view,  and  that  defendant  did  agree 
that  the  firm  would  pay  the  election  OEi^nseB 
of  plaintiff,  and  fbat  they  mig^t  be  paid 
with  the  funds  of  tiie  firm.  Having  agreed 
that  the  firm  fnnds  should  be  paid  out  for 
this  purpose,  defuidant  cannot  now  object 
to  that  expeaditnr&  Ordinarily,  defendant 
would  be  entitled  to  an  itemised  statemoit 
of  the  expenditures.  From  tbe  nature  of  the 
expenditures  It  might  not  be  reasonable  that 
all  the  ItMDs  of  small  expenditure  should  be 
given  In  detail,  but  d^endant  would  be  en- 
titled to  a  statement  itemized  to  a  reason- 
able degree  at  least  Bnt  It  was  testlfled 
by  plaintiff  and  Hr.  (VReUly  that  this  Item 
of  $7,200  was  entered  in  tbe  books  of  tbe 
firm  in  June,  1893,  a  few  mon^  after  the 
election,  and  that  defendant  sometimes  look- 
ed over  the  books.  Defendant  ^d  not  take 
tbe  stand  at  all,  hot  remained  silent  I  con- 
clude, tfaerefwe,  that  this  Item  was  entered 
in  tiie  books  at  the  time  stated,  and  was 
seen  by  defendant  But  he  does  not  appear 
to  have  ma^  any  objection  to  It  until  some 
time  In  1896.  And  then,  as  I  gather  from 
tbe  testimony,  his  olijection  was  to  tbe  ^ 
tire  item  as  an  unauthorised  eqtendltnre. 
Defmdant,  having  agreed  that  the  expendi- 
ture shoold  be  paid  by  the  firm  when  he 
saw  the  amount  eatereA  in  tbe  books,  If  be 
questioned  tbe  correctness  of  the  amount, 
he  should  then  have  called  for  an  itemised 
statonent  or  other  proof  of  the  correctness 
of  the  sum  ent«ed  In  the  book,  and  not  let 
tiie  charge  stand  unchallenged  for  about 
three  years.*'  Accompanying  tbe  referee's 
report  is  a  sdiednle  shoiring  the  works  up- 
on which  the  firm  had  been  engaged,  from 
which  Its  receipts  had  beoi  derived.  Much 
Hie  larger  part  of  these  wm  public  works 
in  the  dty.  The  defeodant  filed  exc^^tions 


to  the  report  of  the  referee,  ttie  chief  ot 
which  was  aimed  at  this  iton  of  tiectlim 
expenses  which  the  referee  had  allowed. 
The  main  ground  of  the  defendant's  excep* 
tlon  to  the  Item  was  that  the  agreement  that 
tbe  firm  should  pay  it  was  void,  because  it 
wtLB  without  consideration  and  against  pub- 
lic policy.  The  court  sustained  the  »cep* 
tlon,  and  struck  out  that  Item,  tbe  effect  of 
which  was  to  reduce  the  amount  which  plain- 
tiff was  entitled  to  recover  to  $1,272.64,  for 
which  sum  Judgment  for  the  plaintiff  vras 
entered,  each  party  to  pay  half  the  costs. 
The  plaintiff  appeals  from  that  Judgment 
and  asBigns  far  error  the  action  of  tbe  court 
In  striking  out  that  disputed  item. 

When  an  agreement  has  no  1^1  consid- 
eration to  support  It  It  cannot  be  made  Hie 
basis  of  a  cause  of  action  nor  of  an  affirma- 
tive defense.  If  such  an  agreement  Is  re- 
Ued  upon  for  tbe  cause  of  action,  the  plaln- 
tlfl  cannot  prevail;  if  such  Is  relied  on  by 
the  defendant  In  a  plea  of  confession  and 
avoidance,  the  defoise  will  fall.  The  ques- 
tion, tberefore.  of  who  is  to  antter  because 
the  agreement  Is  Invalid,  depends  upon 
which  party  la  forced  to  rely  upon  it  And 
so  it  Is  with  a  contract  void  because  con- 
trary to  public  policy,  whichever  party  comes 
Into  court  relying  oa  It  will  be  tamed  out; 
and  not  only  will  he  be  turned  out  when 
he  comes  seeking  to  enforce  a  contract  con- 
trary to  public  policy,  but  when  he  comes, 
either  as  plaintiff  or  defendant  seeking  re- 
lief touching  past  transactlonB  growing  out 
of  sudi  a  contract  the  court  will  not  listen 
to  hint  Hie  court  has  no  more  regard  for 
the  man  who  comes  seeking  to  recover  what 
be  voluntarily  laid  out  In  furtherance  ot  an 
unlawful  ivoject  than  It  has  for  one  who 
seeks  to  enforce  an  unlawful  contract 
Courts  prefer  to  have  notbing  to  do  with 
transactlras  growing  out  of  such  conliacts, 
Bud  to  leave  parties  Just  irtiere  tiielr  own 
voluntary  acts  In  such  cases  have  placed 
.tbnn.  Tyler  v.  Larlmore,  Uo.  App.  458; 
Attawoy  v.  Bank,  Id.  67S:  Green  v.  C<»Tl£an, 
87  Mb.  859.  It  appears  from  the  record  be- 
fore us  that  the  plaintiff  and  defendant  were 
partners  engaged  In  tbe  trade  of  brldJSy- 
Ing  and  building,  ^ey  undertook  laige  ««- 
IractB,  tbe  largest  of  which  were  for  public 
wortEs.  Th^  were  competitors  In  the  mar- 
ket with  other  concerns  for  like  work.  The 
plaintiff  had  been  a  member  of  the  house  of 
delegates,  and  was,  at  the  time  of  incur- 
ring the  expenses  In  question,  a  candidate 
for  the  office  of  {MKsldent  of  the  coundl. 
Botii  partners  were  OC  tbe  opinion  that  the 
firm  bad  derived  benefit  in  the  past  because 
of  the  prominence  of  the  plaintiff  In  politics, 
and  would  dwlve  benefit  in  the  future  If  he 
should  be  elected  to  the  office  for  which  he 
was  a  candidate^  and  for  that  reason  it  was 
agreed  between  them  that  the  platntifl 
should  pay  the  expenses  bs  would  incur  In 
his  race  tbr  the  <Mce  out  of  funds  In  the 
partnersh^  treasury;  that  the  plaintifl  did 
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ao,  and  defendant  knew  It;  tbe  partner' 
«lilp  continued  thereafter  for  more  than  two 
yettra,  and  In  the  eonrse  of  Uie  partnaahip 
tbe  defendant  drew  ont  of  tbe  treaanry  f« 
Ms  own  uae  nearly  910,000,  which  waa  a 
considerable  OTerdraft  of  hla  ahare,  and  left 
nothing  for  tbe  plataitlfl.  Tbe  poeltlon  of  the 
defendant  now  Is  that  plaintiff  moat  pnt  bade 
Into  tbe  treasury  tbe  97,200  of  Section  ex- 
penses, paid  out  as  above  Indicated,  beCore 
the  balance  Is  struck  In  tbe  copartnership 
aeeonnt  because,  he  says,  there  was  no  con- 
sldwatlon  to  support  his  iMi^eeinent  to  pay 
those  expenses  out  of  partnersbU>  funds,  and 
besides  the  contract  waa  against  public  pol- 
icy. 

The  consideration  to  support  the  agree* 
matt  waa,  to  say  the  most  for  it,  of  doubtful 
validly.  It  may  be  that  the  mere  eclat 
which  the  partlea  supposed  would,  reflect  on 
the  firm'  by  the  eleratlqn  of  one  at  its  mem- 
bers to  tiK  high  office'  In  the  dty  govern- 
ment was  all  that  was  contemplated,  and 
It  may  be  that  tbey  estimated  that  distinc- 
tion as  bdng  worth  the  money  they  agreed 
to  psy  for  It;  Just  as  many  flrma  Indulge  In 
other  forms  of  advertisement  Bnt  beyond 
that  we  can  perceive  no  conalderatlon  fen- 
tbe  agreement  The  firm  as  bricklayers 
and  builders  could  derive  no  legal  advantage 
fnmi  the  fact  that  one  of  ita  members  was 
president  of  the  council;  and  If  the  plaintiff 
had  been  elected,  and  had  faithfully  per- 
formed his  duty  In  the  office,  aa  the  law 
presumes  be  would,  the  Ann  would  have  de- 
rived no  illegal -advantage  from  hla  position. 
Therefore  the  motive  for  the  agreement  does 
not  euffldently  aiq>ear  to  Justify  us  In  hold- 
ing that  it  was  supported  by  a  l^al  con- 
sldwatlon.  The  only  theory  on  which  direct 
advantage  to  the  firm  could  be  expected  Is 
that  the  plaintiff,  if  he  bad  been  elected, 
would  have  used  his  offldal  influenoe  to  fft- 
vor  his  Arm  over  others  In  like  busbieBS. 
But  such  a  course,  would  be  liable  to  result 
In  detriment  to  the  public  service,  and  would, 
be  contrary  to  public  policy.  When  the  va- 
lidity of  a  contract  Is  challenged  on  tbe 
ground  Oat  It  is  contrary  to  public  policy, 
tt  Is  to  be  Investigated  as  we  Investigate  a 
transaction  that  la  charged  to  have  been  con> 
trlved  in  fraud.  We  have  no  inflexible  rule 
to  apply  to  it,  but  mint  be  governed  by  the 
circumstances  of  the  case.  In  15  A.  A;  B. 
Ency.  U  (2d  Ed.)  p.  971.  tbe  law  vrriter  says: 
•Tt  is  a  general  rule  that  contracts  which 
place  the  Individual  interests  of  public  offi- 
cers in  conflict  with  their  duty  to  the  public, 
or  otherwise  place  ttiem  under  an  induce- 
ment to  act  hi  violation  of  such  duty,  are 
tllegal.**  And  in  the  same  connection  It  Is 
said:  "In  determining  the  validity  of  the 
contract,  Its  actual  effect  upon  the  officer 
Ik  tanmaterlal,  and  therefore  Oie  fact  that  the 
contract  did  not  actually  have  any  corrupt- 
ing Influence  upon  the  officer  will  not  relieve 
It  of  Illegality."  Page  972.  In  Koehler  v. 
Fenerbacher,  2  Ma  App.  11,  the  court  par 


Bakevell,  X,  said:  *K3ontracts  In  total  re- 
straint of  trade,  or  of  marriage^  against  the 
prohiUtions  of  statntos.  to  Inftinge  a  copy- 
right to  defraud  the  gov^ment  or  tUrd 
parties,  to  opiweas  third  parties,  or  ivevent 
the  due  course  of  Joatlcet  or  Induce  a  vida- 
tloa  of  public  duty  Oat  tends  to  encourage 
unlawful  or  Immoral  acts,  or  that  are  found- 
ed on  trading  wtUi  an  «iemy,  are  all  against 
public  policy,  and  void.  And  probably  tlUs 
Is  a  complete  enumeration  of  the  several 
das^'^a  to  whldi  contracts  against  public  pol- 
icy may  be  reduced."  In  Story  on  Contracts, 
f  OTC,  tbe  author,  peaking  of  public  policy, 
says:  "It  has  never  been  defined  by  tbe 
courts,  but  has  been  left  loose  and  tree  of 
definition,  in  the  same  mannw  as  fraud. 
Thia  rule,  however,  may  be  saftiy  laid  down; 
that  Wherever  any  contract  conflicts  with  the 
morals  of  the  times,  and  contravenes  ai^ 
established  interest  of  society.  It  Is  void  as 
being  against  pubUc  policy.**  In  view  of  the 
fact  that  the  chief  building  contracts  on 
which  this  firm  was  engaged  related  to  pub- 
lic works,  the  agreement  betwe«i  the  part* 
ners  to  pay  tbe  election  expoiaea  of  the  idaln* 
tiff  out  of  funds  In  the  treasury  of  the  firm 
Is  liable  to  the  Impntetlon  (whetbw  Juatly  so 
In  Uxt  or  not)  that  It  waa  founded  on  mcSk 
an  understanding  between  them  as  was 
against  public  policy,  and  it  Is  therefore  one 
of  those  contracts  which  ttie  courts  dedlne 
to  have  anythtog  to  do  with— either  to  en* 
foroe  if  it  remains  unexecuted,  or  to  relieve 
agalnat  If  what  was  intended  to  do  haa  al- 
ready been  done.  If  the  plaintiff  In  this  case 
were  now  seekiDg  to  require  his  quondam 
partno-  to  contribute  to  the  pigment  of  tiieee 
election  expenses  on  tbe  ground  that  he  had 
agreed  to  do  H  and  that  the  plaintiff  bad 
Incurred  the  expenses  on  the  faith  of  tbe 
agreement  the  court  would  turn  the  plain- 
tiff away  vrithont  telteC  But  the  plaintiff 
is  not  here  In  that  attitude.  These  expenses 
were  not  only  agreed  to  be  luid,  but  they 
were  Id  fact  paid  oat  of  funds  In  the  firm's 
treasury,  with  the  knowledge  and  consent  of 
the  defendant;  and  It  Is  he  ^^riw  Is  uklng 
to  be  relieved  against  the  situation  In  which 
be  voluntarily  placed  himself  in  doing  what 
he  now  says  was  wrcmg  against  the  pnblie. 
In  such  case  the  court  looks  as  coldly  on  tiie 
defendant  as  In  the  other  view  It  looked  en 
tbe  plaintiff. 

There  Is  no  suggesHon  In  this  record  that 
this  money  was  spent  for  an  Improper  pur- 
pose. Tbe  lav  condenuu  the  use  of  m<Miey 
to  Influence  voters  or  Section  officers,  but  it 
recognizes  that  tbiexe  are  legitimate  opensee 
to  be  met  In  a  political  campaign;  therefore 
the  mere  tect  that  tbe  plaintiff  expended 
m<mey  for  the  purpose  disclosed  by  the  evl- 
Aence  does  not  carry  the  Implication  ttiat  tt 
was  spent  for  an  nnlavrful  purpose.  The 
plaintiff  had  no  more  right  to  use  the  firm's 
monoy  to  pay  his  Section  expenses  than  he 
would  have  had  to  use  it  to  pay  any  other 
individual  debt  of  bis  own.  Bnt  partners 
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may  agree  amoDg  themselTes  to  donate  any 
portion  of  the  firm's  money  to  any  legiti- 
mate object;  and  if  one  of  the  partners, 
aathorlzed  by  the  others,  does  so,  It  is,  as 
between  themselves,  as  legitimate  a  use  of 
the  money  as  U  It  had  been  paid  out  In  the 
discharge  of  a  firm  obligation.  When  a  po- 
litical campaign  is  on.  If  the  members  of  a 
commercial  firm  get  together  and  agree  to 
contrlbate  out  of  the  firm  treasury  a  certain 
sum  to  be  used  In  the  legitimate  expenses 
of  a  particular  candidate  or  party,  and  au- 
thorize one  of  their  firm  to  pay  the  amount 
out  of  the  firm  assets  then  In  his  hands,  as 
long  as  that  agreement  Is  unexecuted  either 
party  may  repent  of  hla  agreement,  and  for- 
bid its  execution,  because  It  has  no  conslda'a- 
tion  to  support  It;  but  If  the  partner  who 
xrae  directed  to  make  the  payment  actually 
does  BO  before  any  other  member  of  the  firm 
withdraws  his  consent,  It  becomes  as  to  all 
the  members  a  voluntary  payment,  and  the 
partner  who  has  mnde  the  disbursement  can- 
not be  called  to  account  for  it.  That  Is  Just 
such  case  as  we  now  have  before  us  for  de- 
cision. The  plaintiff  has  not  this  money  In 
his  hands.  He  has,  with  the  knowledge  and 
consent  of  the  defendant,  long  since  paid  It 
out  to  strangers  to  this  record.  The  defend- 
ant's attitude  is  that  of  asking  the  court  to 
decree  that  the  plaintiff  bring  that  money 
back.  It  is  the  defendant  who  Is  asking  af- 
firmative relief  to  lift  him  out  of  the  conse- 
quence of  his  own  seJf-alleged  illegal  con- 
tract,  to  throw  the  whole  burden  of  tiielr 
Joint  act  on  the  plaintiff,  who,  at  the  worst, 
was  only  In  pari  delicto  with  the  defendant 
himself.  The  court  will  leave  them,  In  re- 
spect to  that  transaction,  Just  where  It  found 
them. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  dlrec- 
tiona  to  overrule  the  exceptions  to  the  ref- 
raee's  report,  and  eaiter  Judgment  for  the 
plaintiff  as  therein  recommended,  adding  to 
the  $4,872.54  Interest  at  the  rate  of  0  per 
cent,  per-annum  from  the  date  of  the  report, 
Jmie  26,  1900^  to  date  oC  the  Jodgment.  All 
ooncor. 


WATERS  et  aL  T.  HERBOTH. 

^■agsttm  Oonrt  of  Missouri,  Division  No.  1. 

Nov.  2S,  1908.) 

WILLS— WIFE'S  TESTAHBHTART  RIOHTS— 
aTATDTBS— CONSTRUCTION. 

1.  Laws  1885.  p.  109,  enacts  that,  if  a  wife 
die  without  "child  or  other  descendants  in  be- 
ing capable  of  Inheriting,"  her  widower  Bhall 
be  entitled  to  one-half  her  estate.  Section  2939, 
Bev.  St.  1890,  provideB  that,  if  a  husband  die 
"wiUiout  any  child  or  other  descendants  in  be- 
ing capable  of  Inheriting."  his  widow  shall  be 
entitled  to  one-half  of  his  estate.  Section  4603, 
Rev.  St.  1899,  gives  a  married  woman  the  right 
to  dispose  of  her  estate  by  will,  subject  to  the 
rights  of  her  husbaod,  If  any,  to  his  curtesy 
therein.  The  chapter  on  "Administration"  (sec- 
tioDS  106,  107,  Rev.  St.  1899)  gives  certain  artl- 
elca  and  $400  to  the  widow  ui  case  the  husband 
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die  intestate;  and  section  111  gives  the  hus- 
band certain  enumerated  articles  in  case  the 
wife  die  intestate;  and  section  2  of  such  chap- 
ter provides  that  if  there  is  no  more  in  the  es- 
tate than  the  articles  enumerated,  and  the 
amount  of  money  mentioned,  'there  shall  be  no 
administration.  Meld,  that  the  interest  given 
the  husband  by  Laws  1895,  p.  169,  is  one  that 
the  wife  cannot  defeat  by  vrill;  such  law  and 
section  2939,  Rev.  St.  lt»9,  being  intended  to 
form  one  law,  estaUiahlng  the  relative  tights  of 
huBband  aud  wife  in  the  property  of  each  other 
under  the  same  conditions,  and  sections  105,  107, 
111.  Rev.  St.  1899,  not  being  designed  to  affect 
final  distribution. 

Appeal  from  Circuit  Court,  St  Charles 

County;       M.  Hughes,  Judge- 
Judicial  proceedings  on  settlement  of  the 

estate  of  Virginia  B.  Herboth,  deceased. 

From  a  Judgment  of  dlstribatlon,  August 

Herboth  appeals.  Reversed. 

Hickman  P.  Rodgers,  for  appellant,  N.  D. 
Thurmond,  for  respondents. 

VALLIANT,  J.  Appellant  was  the  hus- 
band of  Virginia  E.  Herboth,  who  died  in 
1897,  without  ever  having  had  a  child;  leav- 
ing a  will  purporting  to  dispose  of  all  her 
property.  When  the  probate  court  came  to 
make  a  final  distribution,  the  husband  claim- 
ed one-half  the  estate,  in  spite  of  the  will,  by 
virtue  of  the  act  of  the  General  Assembly 
entitled  "An  act  to  amend  chapter  55  of  the 
Revised  Statutes  of  Missouri,  1889,  entitled 
'Dower,'  by  adding  a  new  section  thereto,  to 
be  known  as  section  4618a,"  approved  March 
2,  1895.  Laws  1885,  p.  169.  The  matter  was 
carried  by  appeal  to  the  circuit  court,  where 
the  Judgment  was  adverse  to  the  husband's 
claim;  that  court  holding  that  the  act  of  1895 
was  unconstitutional.   The  husband  appeals. 

Before  the  matter  came  on  for  final  distri- 
bution In  the  probate  court,  the  husband,  as 
executor,  bad  Instituted  in  the  circuit  court 
a  suit  against  the  distributees  and  legatees, 
the  object  of  which  was  to  obtain  an  Inter- 
pretation of  the  will.  That  suit  resulted  In 
a  decree  to  the  effect  that  the  will  did  not 
recognize  the  right  of  the  husband  to  one- 
half  the  estate  under  that  statute,  but  did 
recognize  the  possibility  of  such  a  right,  and 
provided  that  a  legacy  therein  of  $1,500  to 
him,  and  a  release  therein  directed  of  a  deed 
of  trust  debt  for  f2,000  which  he  owed  the 
testatrix,  should  be  conditioned  on  his  not 
being  entitled  to  one-half  the  estate  under  the 
statute,  and  that,  If  It  should  turn  out  that 
he  was  so  entitled  and  claimed  It,  then  the 
legacy  of  $1,600  and  the  release  of  the  $2,000 
debt  should  become  void.  It  was  also  de- 
clared by  the  decree  that  the  will  expressly 
gave  the  husband.  In  addition  to  the  $1,500 
legacy  and  the  release  of  the  $2,000  debt,  all 
that  part  of  the  estate  that  he  would  have 
taken  If  there  had  been  no  vrill  under  the 
act  of  the  General  Assembly  of  date  April 
8,  1895  (Laws  1895,  p.  35),  which  is  now  sec- 
tion 111,  Rev.  St  1899,  In  the  chapter  on 
"Administration."  There  was.  no  appeal 
from  the  decree,  and  it  is  to  be  taken  as  the 
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final  adjudication  of  that  subject  It  was 
after  the  decree  In  that  case  that  this  cause 
came  on  for  adjudication  of  the  rights  of  the 
parties  on  the  final  distribution  of  the  estate, 
when,  as  above  said,  the  circuit  court  held 
that  the  act  of  March  2,  1885,  was  Invalid, 
and  that  the  husband  was  entitled  to  only 
what  the  will  gave  bim;  hence  this  appeal. 

In  O'Brien  t.  Ash.  169  Mo.  283.  69  S.  W. 
8,  the  constitutionality  of  the  act  of  March 
2,  1895,  which  is  now  section  2938,  Rev.  St. 
1899,  was  in  question,  and  the  court  decided 
that  the  act  was  constitutional  and  valid. 
That  decision  by  this  court  was  not  rendered 
before  that  Judgment  of  the  circuit  court  in 
this  case.  The  case  of  O'Brien  v.  Ash  was 
twice  argued  before  us,  and  the  question  of 
the  validity  of  the  statute  was  fully  consid- 
ered. We  have  followed  the  argument  of  the 
leaiTied  counsel  for  respondents  in  the  case 
now  before  us,  but  we  see  no  reason  to 
change  our  views  on  that  question  as  ex- 
pressed in  O'Brien  v.  Ash. 

It  is  urged,  however,  on  the  part  of  re- 
spondents, that,  conceding  the  act  in  question 
to  be  constitutional,  still  It  must  be  read  in 
connection  with  section  460R,  Rev.  St.  1899, 
which  gives  the  right  to  a  woman  to  devise 
and  bequeath  her  estate  "by  her  last  will 
and  testament,  subject  to  the  rights  of  her 
husband,  if  any,  to  his  curtesy  therein." 
The  contention  is  tbat  the  act  of  1895  gives 
the  surviving  husband  of  the  childless  wife 
one-half  her  estate,  provided  only  she  die  In- 
testate, and  the  argument  Is  that  to  hold 
otherwise  would  be  to  repeal  or  modify  the 
statute  which  gives  the  wife  the  right  to 
make  a  will.  That  the  aim  of  the  statute  was 
to  limit  the  right  of  the  wife  to  dispose  of  her 
estate  by  will  Is  quite  evident,  but  in  that 
particular  her  right  was  not  more  restricted 
by  that  statute  than  was  her  husband's  right 
to  dispose  of  his  property  by  will  under  like 
conditions  restricted  under  sections  2938, 
2939,  Rev.  St.  1899.  The  two  sections  stand 
together  in  the  revision,  and  were  so  intend- 
ed by  the  lawmakers.  They  were  intended 
to  form,  when  taken  together,  one  law  es- 
tablishing the  relative  rights  of  the  husband 
and  the  wife  in  the  property  of  each  other 
under  the  same  conditions;  the  only  dif- 
ference being  that  the  husband's  estate  Is 
required  to  make  restitution  of  certain  prop- 
erty he  received  from  his  wife,  in  addition 
to  one-half  of  the  property  held  by  bim  In  bis 
own  right  at  the  time  of  his  death.  The  twin 
sections  are  as  follows: 

"When  a  wife  shall  die  without  any  child 
or  other  descendants  in  being  capable  of  In- 
heriting, her  widower  shall  be  entitled  to  one- 
half  of  the  real  and  personal  estate  belong- 
ing to  the  wife  at  the  time  of  her  death,  ab- 
solutely, subject  to  the  payment  of  the  wife's 
debts." 


'-When  the  husband  shall  die  without  any 
child  or  other  descendants  in  being,  capable 
of  inheriting,  his  widow  shall  be  entitled: 
First,  to  all  the  real  and  personal  estate 
which  came  to  the  husband  in  right  of  the 
marriage,  and  to  all  the  personal  property 
of  the  husband  which  came  to  bis  possession 
with  the  written  assent  of  the  wife,  remain- 
ing undisposed  of  absolutely,  not  subject  to 
the  payment  of  the  husband's  debts;  sec- 
ond, to  one-half  of  the  real  and  personal  es- 
tate belonging  to  the  husband  at  the  time  of 
his  death  absolutely,  subject  to  the  payment 
of  the  husband's  debts." 

The  use  of  the  same  words  to  express  the 
legislative  Intent  in  reference  to  the  half  of 
the  wife's  property  which  the  husband  Is  to 
have  when  she  dies  childless  tbat  are  used  to 
express  the  like  intent  In  reference  to  her 
half  of  his  estate  when  he  dies  childless 
shows  tbat  It  was  the  intent  to  put  the  one 
as  much  beyond  the  wife's  right  to  make  a 
will  as  It  was  to  put  the  other  beyond  the 
husband's  right  to  make  a  will.  We  hold 
that  the  Interest  given  the  husband  in  the 
one  section  and  that  given  the  wife  in  the 
other  are  equally  beyond  the  right  of  either 
to  defeat  the  will 

It  Is  argued  for  respondents  that  this  con- 
struction makes  the  statute  conflict  with  sec- 
tion 111,  Rev.  St.  1899,  which  gives  the  hus- 
band certain  enumerated  articles  In  case  the 
wife  die  Intestate.  Sections  105-107  In  the 
chapter  on  "Administration"  give  certain  ar- 
ticles and  J400  to  the  widow.  Those  sections 
were  not  designed  to  affect  the  final  distri- 
bution, but  the  idea  was  to  allow  the  wid- 
ow to  have  those  articles  in  the  beginning. 
They  were  to  be  separated  from  the  estate 
that  was  to  be  administered— to  form  no  part 
of  it,  neither  for  the  creditors  nor  the  dis- 
tributees. They  were  to  be  given  to  the 
widow  in  the  first  place,  and  It  was  only 
what  was  left  after  those  articles  were  giv- 
en to  the  widow  that  was  to  be  treated  as 
the  estate  to  be  administered.  This  Is  fur- 
ther shown  by  section  2  in  the  same  chapter, 
which  is  to  the  effect  that,  if  there  Is  no  more 
in  the  estate  than  those  articles  and  tbat 
amount  of  money,  there  phal!  be  no  adminis- 
tration. Section  111  was  only  Intended  to 
give  the  husband  like  articles  and  the  same 
amount  of  money  out  of  his  wife's  estate  that 
she  was  to  have  under  sections  105-107  out 
of  his  estate,  provided  she  should  die  intes- 
tate. Those  sections  have  nothing  to  do  with 
sections  2038  and  2939,  above  quoted,  and 
ere  not  to  be  considered  in  construing  them. 

The  court  erred  In  holding  tbat  the  hus- 
band in  this  case  was  not  entitled  to  one-half 
the  estate.  The  Judgment  is  therefore  re- 
versed, and  the  cause  remanded  to  be  retried 
according  to  the  law  as  herein  expressed. 
All  concur. 
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SIEOBIiUAN  T.  JONES. 

(Court  of  Appeals  at  KansaB  Oity,  Mo.  Not. 
23,  1003.) 

USURY— AGENCY— HVIDENGB. 

1.  Where,  ia  replevin  by  a  chattel  mortgagee 
to  recover  the  property,  the  defense  is  usury, 
erideace  that  an  attomer  acting  as  agent  of 
defeodaat  to  secure  the  loan  charged  $10  for 
the  serrices  is  insoffldent  to  show  amry  on  the 
part  of  the  i^aintiff.  who  did  not  know  of  such 
charge,  nor  that  any  part  of  the  money  for 
which  she  gave  the  check  was  for  the  compen- 
sation of  the  attorney. 

2.  Id  an  action  on  a  loan,  where  defendant 

E leaded  osory  because  of  a  commission  paid  by 
im  to  the  attorney  for  his  services,  evidence 
that  piaintift  had  made  several  loans  after  the 
one  in  controversy  throngh  the  same  attorney 
was  properly  excluded,  where  evidence  of  other 
loans  made  before  the  present  loan  was  admit- 
ted, and  the  evidence  excluded  was  only  camn- 
lative. 

Appeal  from  Clrcait  Court,  Jasper  County; 
J.  D.  Perkins,  Judge. 

Action  by  Hattle  Siegelman  agalnat  Fred 
M.  Jones.  "Prom  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  ACBrmed. 

GniyBton  &  Taylor  and  W.  J.  Owen,  for 
appellant.  Thomas  &  Hackney,  for  respond- 
ent. 

ELLISON,  J.  This  Is  an  action  In  replev- 
in. The  Judgment  below  vras  for  plalntifF. 
It  appears  that  plaintiff  loaned  defendant 
$90.  and  took  his  note  for  that  sum,  with  8 
per  cent,  interest,  secured  by  a  chattel  mort- 
gage. FlalntifTs  claim  is  based  on  the  mort- 
gage, and  the  sole  defense  Is  usury  In  the 
loan.  Defendant  charges,  and  the  midlsput- 
ed  facts  show,  that  defendant  only  wanted 
to  borrow  $80,  but  that,  obtaining  the  mon- 
ey through  an  attorney,  who  charged  him 
$10  for  procuring  the  loan,  he  executed  his 
note  for  $90.  The  evidence  shows  that  plain- 
tiff did  not  know  that  the  attorney  had  char- 
ged the  defendant  for  procuring  the  loan, 
Dor  did  she  know  that  any  part  of  the  $00 
for  which  she  gave  her  check  was  for  the  at- 
torney's compensation,  nor  did  she  know  the 
attorney  was  receiving  compensation.  It 
was  held  In  Brown  v.  Archer,  62  i/Lo.  App. 
287,  that  a  lender  conid  not  put  forward  his 
agent  to  do  a  money-loaning  business  for 
him,  with  the  expectation  and  knowledge 
that  sncli  agent  would  obtain  from  the  bor- 
rower the  compensation  due  him  for  such 
services  to  the  lender,  and  escape  the  conse- 
quences of  the  agent's  unlawful  exactions. 
Whether  the  attorney  was'  plaintiff's  agent 
was  a  question  passed  upon  by  the  trial 
court,  Bitdng  as  a  Jury.  That  court  made  a 
finding  against  the  defendant's  theory,  and 
the  principal  question  presented  Is  whether 
there  was  any  evidence  upon  which  to  base 
such  finding.  An  examination  of  the  record 
shows  to  US  a  case,  the  decision  of  which, 
were  we  the  tribunal  to  pass  upon  facts  in 
-  the  first  Instance,  would  not  be  free  from  em- 
barrassment  But  It  iB  Just  such  a  case  aa 


the  law  has  wisely  left'to  be  determined  by 
the  tribunal  which  has  a  view  of  the  parties 
and  witnesses,  and  an  opportunity  for  obser- 
vations and  conclusions  which  are  necessa- 
rily denied  us.  We  believe  the  record  does 
present  evidence  and  circumstances  which 
Justify  the  court  In  Its  conclusions. 

Complaint  Is  made  that  the  court  refused 
to  hear  evidence  of  loans  of  plaintiffs  money 
made  by  the  attorney  referred  to  after  the 
present  loan.  The  court  heard  all  evidence 
as  to  other  loans  made  before  the  present 
loan.  The  offers  made  of  subsequent  loans 
which  were  like  those  shown  to  have  been 
made  prior  to  the  loan  In  controversy  were 
only  cumulative,  and  could  not  possibly  have 
Influenced  the  court,  considering  the  number 
which  had  already  been  shown.  To  show 
loans  subsequent  which  were  of  different 
character,  and  In  which  the  business  rela- 
tions between  plaintiff  and  the  attorney  were 
snid  to  be  different,  would  only  evidence  a 
change  In  their  relations  after  the  loan  In 
question,  and  would,  of  course,  not  be  com- 
petent. We  do  not  believe,  under  the  cir- 
cumstances and  the  character  of  the  evi- 
dence already  heard,  that  error  was  commit- 
ted In  the  rulings  to  which  we  have  referred. 

Other  objections  to  evidence  are  not  well 
taken.  The  purpose  of  the  evidence  com- 
plained of  as  l>elng  conversations  out  of  de- 
fendant's presence,  as  declared  and  specific- 
ally limited  by  the  court,  was  proper.  And 
the  same  may  be  said  of  evidence  of  de- 
fendant's promise  to  pay  the  note. 

After  a  careful  examination  of  the  case, 
our  conclusion  is  that  the  Judgment  should 
be  afflnned.  All  concur. 


J50ERPER  V.  ROYAL  INV.  00. 

(Court  of  Appeals  at  St.  Louis,  Mo.  Not.  17, 
1003.) 

BUILDING  CONTRACT— MODIFICATION— RBSCia- 
SION— ABANDONMENT— QUESTION  FOR  JURY 
—MECHANIC'S  LIBN— COUNTERCUUM. 

1.  Where  no  time  is  fixed  in  a  building  con- 
tract for  the  completion  of  the  building.  It  must 
be  coTurlptcd  in  a  reasonable  time. 

2.  Whether  a  building  contract  was  abandon- 
ed by  the  contractor  ia  a  question  for  the  jury, 
under  conflicting  evidence. 

3.  Where  the  only  consideration  for  plaintiff's 
signing  a  contract  for.  a  forfeiture  in  n  mod- 
ification of  a  previous  contract  was  the  defend- 
ant's unfulfillei  promise  to  pay  money  due  plain- 
tiff under  the  first  agreement,  defendant  has  no 
counterclaim  based  on  the  forfeiture  provision 
of  the  second  contract,  In  an  action  to  enforce 
a  mechanic's  lien  for  woife  done  under  the  con- 
tracts. 

4.  Where  a  building  contract  was  entered 
Into,  and  afterwards  rescinded  by  the  mutual 
consent  of  the  parties,  a  new  agreement  to  pro- 
ceed with  the  work  under  modified  terms  is  sup- 
ported by  a  valid  consideration. 

5.  Where  a  building  contract  was  entered  in- 
to, and  the  contractor  refused  to  do  the  work 
called  for,  a  new  agreement  to  proceed  with 
the  work  under  modified  terms  is  supported  by 
a  valid  consideration. 


fl.  Baa  Contraeta,  vol.  U.  Out  Dls-  I  MS. 
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6.  A  party  to  a  building  contract  cannot  re- 
■cind  the  contract  where  hia  own  nonperform- 
ance of  the  contract  prerents  perfonnanee  by 
the  other. 

Appeal  trom  St  Louis  Circuit  Court;  D. 
O.  Taylor,  Judge. 

Action  by  Lawrence  J.  Koerper  against  the 
Royal  Investment  Company.  From  a  judg- 
ment for  plalntifT,  defendant  appeals.  Af- 
firmed. 

Adlel  Sberwood  and  Jos.  8.  Mclntyre,  for 
appellant   a  W.  Butledge,  for  respondent 

Opinion. 

OOODB»  J.  This  is  an  action  to  enfwce  a 
mwhanle's  lien  for  work  done  on  tbe  dwell- 
ing bouse  Xo.  4623  Berlin  avenue,  in  St 
Louis.  What  we  are  concerned  with  Is  a 
counterclaim  set  up  by  tbe  defendant,  where- 
in It  claims  a  fwfelture  of  $5  a  day  for  29 
days,  or  $14S.  PlalntUf,  E^wrpra,  wbo  did 
business  under  tbe  style  of  the  American 
Stair  Company,  agreed  to  put  in  tbe  stair- 
ways of  said  dweiUng  and  some  others  then 
being  constructed  by  tbe  defendant  The 
contract  was  made  by  the  following  proposal, 
which  was  accepted  by  the  defendant: 

"St  Lonis,  Mo.,  Feb.  18th.  1902. 

"Boyal  Investment  Co.:  We  propose  and 
agree  to  furnish  and  btiild  tbe  following 
stahrs  called  for  under  tbe  heading  of  stairs 
in  and  according  to  the  plans  and  specifica- 
tions prepared  by  ,  Architect,  for  tbe 

building  to  be  erected  for  one  house  owner, 
located  at  4628  Berlin  avenue,  unless  oth&e- 
wise  specified  below: 

1  mala  fllcbt  of  ataln,  quart«r6d  wblt«  oak 

1  reap      "     "     "     rellov  pine 

I  atUc     >*     -     '*     yellow  pins  (AcceptvO.) 

(1208.00.) 

for  tbe  sum  of  two  hundred  and  eight  dollars, 
$208.00. 

"Terms:  One-balf  cash  when  stairs  are 
roughed  up;  balance  due  when  same  are 

completed. 

"Bespectfnlly, 

"American  Stair  Co.. 
"By  L.  J.  Koerper.** 

Koerper  was  slow  about  finishing  the 
stairs— uureasonably  slow,  the  defendant  as- 
serts—and was  several  times  notified  by  the 
latter  to  expedite  the  work  on  the  stairs  of 
this  and  tbe  other  houses.  Those  notices 
failed  to  hasten  the  worlE  rapidly  enough  to 
satisfy  the  defendant  So  on  June  20,  1902, 
a  letter  was  addressed  to  the  plaintiff,  noti- 
fying him  of  the  cancellation  of  his  con- 
tracts.  Said  letter  was  as  follows: 

"June  20,  1902. 

"American  Stair  Company,  City— Gentle- 
men: You  are  hereby  notified  that  we  this 
date  cancel  your  contracts  for  4623-33  Ber- 
lin avenue  and  5053  Westminster  Place  ow- 
ing to  the  fact  that  you  have  failed  to  do 
anything  you  have  agreed  to  do. 

"We  do  this  after  sending  a  representative 
to  your  office  to  find  out  whether  you  are  In 
a  position  to  complete  the  work,  and  wheth- 


er you  have  the  material  on  hand,  which 
we  find  you  have  not;  besides  there  Is  no- 
body there  to  attend  to  business. 

"We  will  have  the  work  finished  and 
charge  the  same  to  your  contract  account 
We  will  have  It  finished  at  once. 
"Yours  truly, 

"Boyal  Investment  Company, 

"C.  B.  H.  Davis,  Pres." 

This  letter  was  received  on  the  day  It  v^as 
written,  and  plaintiff  thereupon  called  the 
president  of  the  defendant  company  by  tele- 
phone, and  protested  against  the  attempted 
cancellation,  as  he  bad  almost  finished  the 
work.  Davis  tbld  Koerper  to  come  to  tbe 
former's  office,  and  they  would  talk  the  mat- 
ter over.  Koerper  went  and  the  result  of 
tbe  Interview  was  the  submission  of  the  fol- 
lowing proposal  by  the  plaintiff,  and  its  ac- 
cutanea  by  tbe  defendant 

"St  Txiuis,  Jane  23,  1902. 

"Boyal  Investment  Company,  City— Gentle- 
men: We  agree  to  finish  complete  4623  Ber- 
lin avenue  by  the  1st  day  of  July  or  forfeit 
$5.00  a  day  for  every  day  after  July  Ist 
that  expires  until  the  stairs  are  completed. 

"We  also  agree  to  finish  4623  Berlin  ave- 
nue by  July  5th  or  forfeit  ?5.00  per  day. 

"We  also  agree  to  finish  5053  West  Min- 
ster Place  complete  by  July  eth  or  forfeit 
(5.00  per  day. 

"If  In  the  event  over  five  days  should 
elapse  between  tbe  date  we  agree  to  com- 
plete the  stairs,  we  hereby  authorize  the 
Royal  Investment  Company  to  liave  tbe  stairs 
completed  at  our  expense. 

"It  Is  agreed  and  understood  that  tbe  pay- 
ment is  to  be  spot  cash  upon  tbe  completion 
of  each  bouse,  providing  the  other  woiic  f» 
progressing  according  to  this  agreement 
•Tours  truly, 

"American  Stair  Company, 

"Per  J.  L.  Koerper.** 

After  the  execution  of  that  agreement  tbe 
work  still  proceeded  slowly,  notwithstanding 
hurry  notices  from  the  defendant  sod  wa» 
not  finished  until  tbe  latter  part  of  July— 
plaintiff  ssys  the  2Bitb,  and  defendant  tbe 
29th. 

The  counterclaim  is  based  on  the  provislou 
of  the  last  contract  for  a  forfeiture  of  |5  a 
day  imless  the  stairs  were  completed  by  July 
1st  Koerper  asserts  that  the  sole  cause  of 
the  delay  prior  to  June  23d,  when  the  con- 
tract for  a  forfeiture  was  signed,  as  well  as 
subsequent  to  that  date,  was  the  failure  of 
the  defendant  to  pay  him  one-half  the  con- 
tract price  when' the  stairs  were  done  In  the 
rough,  as  by  the  original  contract  the  defend- 
ant was  bound  to  do;  that  on  account  of 
not  being  paid,  he  was  nnable  to  get  ma- 
terial or  hands  to  finish  tbe  work.  He  fur- 
ther contends  that  tbe  sole  consideration  for 
his  signing  the  contract  providing  for  a  for- 
feiture was  tbe  agreement  of  tbe  defendant 
to  pay  what  was  due  him  on  account 

The  circuit  court  held  the  provision  for  a  - 
forfeltnrfl  of  9&  a  day  should  be  treated  as 
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penalty.  Instead  of  liquidated  damages,  and 
tliat  In  no  event  was  the  defendant  entitled 
to  recover  more  than  nominal  damages  on 
bis  counterclaim,  as  it  made  no  proof  of  ac- 
tnal  damages.  Tbe  defendant  insists  that 
this  ruling  was  erroneoas,  and  that  is  the 
main  proposition  discussed  by  Its  counsel. 
But  for  the  question  of  penalty  or  agreed 
damages  to  become  material,  It  Is  Indispen- 
sable that  the  contract  providing  for  forfei- 
ture should  be  supported  by  a  consideration; 
otherwise,  whatever  Its  meaning  is,  It  Is  a 
nude  pact. 

One  theory  of  consideration  presented  by 
the  defendant  la  that  In  making  tbe  second 
contract  It  waived  any  claim  for  loss  there- 
tofore entailed  by  idalntUTs  failure  to  com- 
plete the  stairs  in  a  reasonable  time.  Suf- 
fice to  say  as  to  this  proposition  that  tbete  Is 
nothing  In  the  contract  of  June  23d  referring 
to  a  claim  by  defendant  for  damages  for  pre- 
'\ions  delay,  or  undertaking  to  waive  such  a 
claim. 

Anothn  proposition  relied  on  In  this  con- 
nection is  that  If  ttie  plaintiff  had  broken- 
his  agreement  prior  to  June  23d,  by  falling 
to  finish  tbe  stairs  In  a  reasonable  time,  and 
remained  in  defoult  after  repeated  demands 
for  performance,  those  facts  gave  the  de- 
fendant a  right  to  cancel  the  original  con- 
tract, as  It  und^toOk  to  do  on  June  23d,  and 
that  the  original  contract  being  then  at  an 
end,  the  parties  made  a  new  one,  giving  the 
plaUitiir  until  July  Ist  to  finish  the  stairs, 
and  binding  defendant  to  pay  bJm  tbe  price 
originally  stipulated.  The  first  agreement 
contains  no  claine  providing  for  Its  annul- 
ment or  resdaslon  by  one  party  for  tbe  oth- 
er's breach.  The  defendant's  right  to  re- 
scind it  for  nonperformance  by  plaintiff  de- 
pends, therefore,  on  the  rules  of  contract  law 
which  define  the  limits  of  the  right  to  re- 
scind for  a  breach.  No  time  having  been 
fixed  in  the  first  contract  for  the  completion 
of  the  work,  plaintiff  was  bound  to  com- 
plete it  In  a  reasonable  time.  Bryant  v.  Ba- 
ling. 4  Mo.  522;  Salisbury  v.  Benlck,  44  Mo. 
554.  The  several  notices  given  to  the  plain- 
tlfC  informed  him  that  defendant  was  Insist- 
ing on  its  legal  right  to  have  the  work  done 
in  a  reasonable  time;  and  protracted  delay 
on  bis  part,  without  good  cause  or  excuse, 
misht  have  constituted  such  a  breach  of  the 
contract  as  would  Justify  the  defendant  In 
treiitfiiK  It  as  abandoned,  and  taking  steps 
to  have  the  work  finished  by  some  one  else. 
2  Parsons.  Contracts  (8th  Ed.)  p.  794;  Du- 
bois V.  Canal  Co.,  4  Wend.  285;  Lake  Shore 
Ry.  Co.  V.  Richards  aU.)  38  N.  B.  773.  30 
L.  R.  A.  33;  Miller  v.  Phillips,  31  Pa.  218; 
Cook  V.  Hamilton  Co.  Comm'rs,  6  Fed.  Oas. 
302  (No.  3,157).  By  no  means  every  breach 
of  a  contract  by  a  party  entitles  the  other  to 
regard  It  as  abandoned,  and  It  is  not  al- 
wajt-B  easy  to  tell  what  breach  Is  sufSdent 
to  do  so.  One  rule  Is  that,  when  the  teilure 
or  refusal  to  perform  substantially  deprives 
the  innocrat  party  of  the  benefit  that  would 


arise  from  performance— In  other  words, 
goes  to  the  entire  consideration  tbat  induced 
him  to  make  the  contract— be  may  treat  it 
as  abandoned  by  the  nonperformlng  party. 
Freeman  v.  Taylor,  8  Bl^g.  121;  Geary  v. 
Bangs,  87  III.  App.  301;  Tarrabochla  T. 
Hickle,  1  Hurlst.  &  N.  182;  Springfield  Seed 
Co.  T.  Walt,  84  Mo.  App.  76,  67  S.  W.  938. 
The  consideration  for  the  defendant's  agree- 
ment vlth  the  plaintiff  was  the  building,  not 
the  partial  building,  of  the  stairs,  and  de- 
lay in  finishing  a  Job  of  that  sort  could  be 
extended  until  It  operated  to  practically  de- 
stroy the  benefit  or  consideration  which 
prompted  the  owner  to  contract.  One  may 
readily  see  tbat  a  contractor  engaged  to  con- 
strnct  some  detail  of  a  building  in  process  of 
erection  might  be  guilty  of  such  obstinate 
delay,  after  notice  to  expedite  the  wra-k,  as 
would  render  it  necessary  for  the  owner  of 
the  building  to  have  sdme  one  else  complete 
that  particular  work,  or  do  without  his 
bouse  indefinitely.  But  this  case  presents 
disputed  facts  as  to  the  abandonment  of  tbe 
first  contract  by  the  plaintiff.  So  a  conclu- 
sion cannot  be  pnmouuced  as  a  matter  of 
law  one  way  or  the  other.  FlaintifTs  con- 
tention is  that  the  delay  was  forced  by  the 
refusal  of  the  defendant  to  pay  him,  while 
the  defendant's  Is  that  It  was  causeless  and 
Inexcusable.  The  question  of  abandonment 
was  therefore  for  the  Jury.  Chouteau  v.  Ju- 
piter Ironworks,  94  Mo.  388,  7  S.  W.  467. 
It  is  only  when  the  facte  are  shown  without 
conflict  that  the  question  Is  one  of  law, 
Ueory  v.  Bassctt,  7B  Mo.  89;  Casey  v.  Qunc. 
29  Mo.  App.  14.  It  was  submitted  to  the 
Jury,  and  what  we  are  to  determine  Is  the 
soundness  of  the  court's  rulings  on  the  in- 
structions requested  by  the  two  parties  re- 
lating to  that  Issue. 

For  the  plaintiff,  the  court  instructed  the 
Jury  that,  if  they  found  the  only  considera- 
tion for  plaintiff's  signing  the  contract  for 
a  forfeiture  was  defendant's  promise  to  pay 
him  anything  already  due  under  the  first 
agreement,  they  should  find  a  verdict  for  the 
plaintiff  on  tbe  counterclaim.  That  instruc- 
tion was  proper,  as  presenting  the  phase  of 
the  facts  testified  to  by  the  plaintiff,  name- 
ly, that  tbe  only  consideration  for  the  ctm- 
tract  of  June  23d,  providing  for  a  forfeiture, 
was  defendant's  promise  to  pay  what  was 
then  due.  As  there  was  testimony  to  sup- 
port this  theory.  It  was  right  to  Instruct  on 
it.  Such  a  promise  would  be  an  Inadequate 
consideration  for  plaintiff's  supplemental 
agreement  for  a  dally  forfeiture.  Llngeu- 
felder  v.  Brevring  Co.,  103  Mo.  678,  15  S.  W. 
844.  The  first  agreement  contained  no  for- 
feiture clause,  and  an  agreement  to  modify 
a  previous  one  must  be  supported  by  a  new 
consideration.  Hennlng  v.  Ins.  Co.,  47  Mo. 
425.  4  Am.  Rep.  332;  MerrUI  T.  Trust  Co., 
40  Mo.  App.  236. 

Another  instruction  given  for  the  plaintiff 
may  or  may  not  have  been  accurate,  in  treat- 
ing the  forfeiture  as  penal^,  Instead  of  llq- 
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uldated  damages,  bat  we  are  Dot  concerned 
with  that  point  now.  Tbe  point  of  Immedi- 
ate moment  1b  whether  it  was  accurate  In 
its  treatment  of  the  Issue  of  cancellation  or 
abandonment.  On  that  Issue  It  told  the 
Jurjr  that  If  plaintiff  voluntarily  abandoned 
the  original  contract,  or  consented  to  Its  can- 
cellation, or  failed  and  refused  to  proceed 
with  the  work  under  It  and  defendant,  after 
such  f&ilure,  notified  him  that  It  canceled 
said  contract  because  of  his  failure,  and 
plaintiff,  aubsequent  to  his  abandonment, 
consrait  to  the  cancellation,  or  receipt  of 
each  notice,  signed  the  contract  of  June  23d, 
It  was  a  valid  agreement.  That  charge, 
therefore,  flnda  an  adequate  consideration 
for  the  second  contract  in  either  of  these 
three  contingendes,  to  wit:  First,  an  aban- 
donment of  the  original  contract  by  the 
plaintiff;  sectmd,  his  consent  to  its  cancella- 
tion; third,  his  lefnsal  to  proceed  with  the 
work,  and  notice  of  rescission  by  defendant 
given  because  of  such  refusaU  It  ia  obvious 
that  the  first  and  third  contingencies  are  in 
effect  one,  fbr  an  ontright  refusal,  without 
good  cause,  to  complete  the  work,  would  be 
an  abandonment  and  the  Instruction  couples 
failure  and  refusal  to  proceed  by  the  con- 
junctive particle.  The  second  contingency 
was  a  resclBsim  by  conaent,  which  would 
have  been  valid,  of  coarse.  TbB  effect  of  the 
Instruction  was  that  If  the  jury  found  the 
plaintiff  agreed  to  a  resdsslon  of  the  first 
agreement  or  refused  to  do  the  work  called 
for,  the  second  agreement  was  valid;  and 
that  is  the  law. 

Defendant  asked  an  instruction  declaring 
tiiat  tbe  contract  of  February  15th  required 
plaintiff  to  complete  tbe  work  In  a  reason- 
able time,  and  If  the  Jury  believed  it  was 
not  completed  in  a  reasonable  time,  and 
plaintiff  was  repeatedly  notified  to  go  on 
with  It,  but  failed  to  do  so,  then  defendant 
had  tbe  right  ta  cancel  the  contract  etc. 
The  deficiency  in  the  statement  of  facts  de- 
clared in  that  charge  to  afford  Just  ground 
for  rescission  by  the  defendant  Is  that  It 
took  no  accoimt  of  llie  plaintiff's  evidence 
that  his  failure  to  go  on  with  the  work  was 
due  to  tbe  defendant's  refiual  or  failure  to 
pay  the  first  installment  of  the  price.  De- 
fendant had  no  right  to  rescind  for  plaintiff's 
nonperformance.  If  .its  own  nonperformance 
prevented  blm  from  performing.  Eberly  v. 
Curtis,  K  Mo.  App.  5DG;  Smith  v.  Coal  Co., 
30  MO.  App.  567;  Preble  v.  Bottom.  27  Vt 
249. 

Tbe  other  difference  between  the  plain- 
tiff's and  the  defendant's  Instnirtions  Is  that 
the  former  treat  the  forfeiture  clause  as 
providing  a  penalty,  and  tbe  defendant's  as 
stipulating  the  damnffos  to  be  recovered  If 
the  stairs  were  not  finished  in  time.  Tbe 
court  adopted  the  plaintiff's  view  of  that 
question,  and  Its  ruling  would  make  it  neces- 
sary to  decide  whether  tbe  provision  was 
.for  penalty  or  stipulated  damages,  but  for 


the  fact  that  the  verdict  went  against  the  de- 
fmdant.on  ita  counterclaim;  thus  demon- 
strating that  the  Jury  found  the  plaintiff 
neither  abandoned  the  original  contract  con- 
sented to  its  cancellation,  nor  failed  and  re- 
fused to  proceed  with  the  work  under  it 
This  was  equivalent  to  finding  that  there 
was  no  consideration  for  the  contract  of 
June  23d,  except  a  promise  by  the  defendant 
to  pay  plaintiff  wlut  was  already  due,  for 
the  only  contingency  in  which  the  Jury  was 
directed  to  disallow  the  counterclaim  en- 
tirely was  a  finding  that  such  a  promise,  and 
nothing  less,  was  ttie  consideratifm.  If  they 
found  tiie  original  contract  bad  been  aban- 
doned by  plaintiff,  or  he  bad  refused  to  pro- 
ceed with  the  work,  or  consented  to  ita  can- 
cellation, they  were  Instructed  to  allow  nom- 
inal '  damages,  namely,  $1.  on  tiie  counter- 
claim. As  the  Jury  dbullowed  the  counter- 
claim. It  Is  unneco88ary  to  pass  on  the  ques- 
tion of  penalty  or  liquidated  damages. 
Tbe  Judgment  is  affirmed. 

BLAND,  P.  J.,  and  RBYBUBN.  J.,  concnr. 


HBMAN  CONSTRUCTIOM  CO.  v.  Mc- 
MANVS. 

(Court  of  Appeals  at  St.  Louis,  Mo.   Nov.  17. 

1903.) 

MUNICIPAL  CORPORATIONS  —  8tDBWALKS-AS 
SBSSHBNT— CONSTRUCTION  BY  OWNER— CON- 
STRUCTION BY  INTBRSBCTION— LIABIUTY— 
COST  OF  OTHER  INTERS BCTIONS—ORDINAN- 

cEa. 

1.  A  dty  ordinance  directed  the  cost  of  cer- 
tain sidewalks  to  be  charged  as  a  lieu  on  ad- 
joining property,  aiid  that  there  shoiilil  be  as- 
I  sesKed  against  each  lot  the  cost  of  the  improve- 
!  ment  in  the  proportion  that  the  linear  feet  of 
I  each  lot  flhould  bear  to  the  total  namber  of  all 
i  the  property  chargeable,  but  that  where  the 
'  owners  had  constructed  a  sidewallt  at  their  own 
i  expense  tlie  feet  so  constructed  should  be  ex- 
:  eluded  from  tbe  total  Dumber  of  feet  in  making 
•  the  calculation,  and  that  aa  to  them  no  charge 
;  should  be  made  except  for  the  pro  rata  cost  of 
I  intersections.    Tender  another  ordinnnce,  a  lot 
I  owner  within  the  improvement  dirtnrt  was 
j  granted  permission  to  pave  the  sidewalk  In 
front  of  his  property,  and  under  au  ordinance 
the  annual  contractor  constnicted  various  inter- 
sections within  tbe  improvement  district.  Held, 
that  the  fact  that  the  lot  owner  had  construct- 
ed intersections  at  the  corners  of  his  property 
did  not  relieve  him  from  liability  for  his  pro 
rata  share  of  the  construction  of  all  intersec- 
tions embraced  in  the  improvement  district. 

AppenI  from  St.  Louis  Circuit  Court;  'War- 
wick Hough,  Judge. 

Action  by  the  Heman  Construction  Com- 
pany RgniDst  Camilla  S.  McManus.  From  a 
Judgment  in  favor  of  defendant  plaintiff  ap- 
peals. ICeversed. 

Hickman  P.  Itodgera,  for  appellant  Sim 
T.  Price,  for  respondent 

REYBTTRN,  J.  This,  an  action  upon  a 
special  tax  bill,  originated  before  a  Justice 
of  the  i>eace  of  the  city  of  St  Louis,  and  on 
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appeal  a  nonjury  trial  was  bad  v^on  the 
following  agreed  statement: 

"It  Is  agreed  tbat  tbls  case  may  be  sub- 
mitted upon  tbe  following  statement  of  fscts, 
to  wit: 

" 'Section  668.  Sidewalks,  Gonstrncted  at 
Expense  of  Owner,  When.  Wbenerer  tbe 
municipal  assemblj  shall  direct,  by  ordinance, 
tbe  improTement  of  a  public  street  or  avenue, 
tbe  board  of  public  improvement  may,  Tipon 
tbe  application  of  the  owner  of  any  property 
fronting  or  bordering  such  Improvement, 
grant  permission  to  aucb  owner  to  construct 
tbe  sidewalk  in  front  of  said  property,  but 
wltliout  such  permission  no  sidewalk  shall 
be  constructed  by  any  person  other  than  the 
contractor  having  the  annual  contract  for 
constructing  new  sidewalks.'  Revised  Ordi- 
nance, City  of  St.  Louis,  1892. 

*'  'Section  1372.  Contracts  for  Grading  and 
Repalrii^,  to  be  Made  Annually.  The  board 
of  public  Improvements  shall.  In  every  year, 
enter  Into  contract  for  one  year,  beginning 
on  the  first  of  July,  for  the  grading,  con- 
stmcting,  reconstructing  and  repairing  of 
sidewalks,  and  for  tbe  repairing  of  street  and 
alley  and  gutter  paving,  and  such  other  slm< 
Ilar  work  as  may  be  ordered  by  ordinance, 
or  which  may  become  necessary  to  be  done 
during  the  year.*   Revised  Ordinance,  1892. 

"That  said  board  of  public  Improvements 
entered  Into  contracts  with  G.  Eyermann. 
Jr.,  which  contract  was  numbered  4.282,  and 
duly  executed  for  the  work  mentioned  In  the 
preceding  section,  and  for  the  particular  year 
during  which  the  work  mentioned  in  the 
special  tax  bill  hereinafter  set  forth  was 
constructed. 

"Ordinance  18,864,  approved  March  25, 
1897,  which  ordinance  Is  hereto  attached  and 
made  a  part  of  this  statement 

"Permit  No.  13,660.  dated  April  1,  1897, 
issued  by  board  of  public  Improvements  to 
Thomas  Ward  McManua,  a  copy  of  which 
permit  Is  hereto  attached  and  made  a  part 
of  this  statement: 

"'Permit  No.  13,660.  (Copy.)  St  Louis, 
Apl.  1,  1897.  Permission  Is  hereby  granted 
ThoB.  Ward  McManus  to  pave  sidewalk  with 
granitoid  In  front  of  his  property  on  E.  S. 
of  Sarah  Str.  from  Pine  Str.  to  Laclede  Ave. 
abt.  500  ft  I  6  ft  To  be  completed  on  or 
before  May  1st  1897.  Said  work  must  be 
done  in  accordance  with  the  specifications  of 
tbe  street  department,  and  the  street  com- 
mlsidoner  must  be  notified  when  the  work 
is  to  be  commenced.  {Per  application  of  Apl. 
l9t,  1897.)  Said  work  must  be  done  under 
tbe  supervision  and  control  of  the  street  com- 
missioner and  to  his  satisfaction.  By  Order 
of  the  Board  of  Public  Improvements.  Bobt. 
McMath,  President* 

"That  Thomas  Ward  McManus,  under  the 
authority  of  permit  No.  13,G60,  constructed 
the  entire  sidewalk  on  Laclede  avenue  and 
Pine  street,  fronting  the  property  of  said 
Camilla  S.  McManus,  and  that  said  sidewalk 
u  amBtmeted  Included  the  Intersections 


which  were  part  of  said  sidewalk  In  fnmt  of 
said  McManus'  propwty,  and  tbat  said  work 
as  done  was  accepted  by  tbe  dty  of  St 
Louis. 

"Tbat  afterwards,  and  In  pursuance  of  the 
authority  conferred  by  tbe  charter  and  ordi- 
nances of  said  city  and  said  ccmtract  Mo. 
4,282,  tbe  contractor  named  In  said  contract 
constructed  all  of  tbe  Intersections  on  Sarab 
street  between  Laclede  avmue  and  Olive 
street,  witb  tbe  exception  of  the  following, 
vis.: 

"The  Intersectlwis  which  constituted  a  part 
of  the  sidewalk  constructed  by  Thomas 
Ward  UcHanus  In  front  of  the  property  of 
defendant  Camilla  8.  McManus;  the  Inter- 
sections made  by  certain  othw  property  own- 
ers under  same  circumstances  as  McManus; 
and  the  intersections  which  had  been  pre- 
viously made  as  a  part  of  the  sidewalk  of 
streets  crossing  said  Sarah  street  between 
Laclede  avenue  and  Olive  street 

"That  afterwards  the  special  tax  bill  In- 
volved In  this  suit,  being  Exhibit  A  to  plain- 
tiflTs  petition,  and  which  tax  bill  Is  made  a 
part  of  this  statement,  was  issued  to  the 
contractor  named  In  said  contract  No.  4,282, 
for  the  cost  of  said  intersections  made  by 
him,  and  by  said  contractor  was  assigned  to 
Heman  Construction  Company.  That  de- 
mand for  tbe  payment  of  said  special  tax 
bill  was  made  upon  Thomas  Ward  McManus 
on  July  7,  1897,  and  that  no  part  of  said 
special  ta:c  bill  has  been  paid,  and  that 
Camilla  S.  McManus  was  the  owner  of  prop- 
erty fronting  on  east  side  of  Sarah  street 
between  Laclede  avenue  and  Pine  street  but 
said  demand  may  be  considered  as  good  as 
if  made  upon  h». 

"That  the  copy  of  final  measurement,  dia- 
gram, and  certificate  signed  by  A.  N.  Mllner. 
which  is  hereto  attached,  correctly  describes 
the  work  done  by  said  contractor  under  said 
Ordinance  Na  18,864,  and  that  the  following 
explanations  of  tbe  same  are  true,  viz.: 

"(1)  The  parts  shown  In  pale  blue  repre- 
sent sidewalks  laid  by  contractor  and  assess- 
ed against  the  property  abutting  same. 

"(2)  Tbe  parts  shown  in  red  represent  In- 
tersections made  for  the  purpose  of  connect- 
Ing  detached  parts  of  sidewalk  In  the  dis- 
trict on  Sarah  street  between  Laclede  avenue 
and  Olive  street  the  total  cost  of  which  In- 
tersections was  prorated  and  assessed  against 
all  the  property  fronting  on  Sarah  street  in 
said  district  according  to  the  front  foot;  the 
vnlidlty  of  such  assessment  against  the  Mc- 
Manus property  belng-tbe  question  involved 
In  this  case. 

"(3)  That  at  the  time  the  sidewalks  and 
intersections  shown  in  diagram  were  laid  all 
otiier  sidewalks  and  intersections  on  Sarah 
street  and  tbe  streets  running  east  and  west 
where  the  same  cross  Sarah  street  had  been 
laid,  but  are  not  shown  in  diagram. 

"(4)  The  parts  marked  'Previously  done,' 
and  appearing  at  a  point  representing  Lln- 
dell  Boulevard  where  It  intersects  Saiata 
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street  on  the  east,  were  not  laid  under  the 
contract  In  this  case,  but  ate  shown  for  the 
purpose  of  Illnstratlng  the  purpose  of  Inter- 
sections." 

Ordinance  No.  18,864,  approved  March  25, 
1897,  was  made  up  of  three  sections.  The 
first  authorized  the  board  of  public  Improve- 
ments to  cause  the  sidewalks  on  Sarah  street, 
between  Laclede  avenue  and  Olive  street,  to 
be  constructed  of  granitoid,  excepting  such 
parts  as  were  already  paved.  Section  2  pro- 
vided for  the  material  of  which  the  side- 
walks should  be  made,  and  the  last  section 
directed  that  the  cost  should  be  charged  as 
a  Hen  upon  the  adjoining  property  fronting 
or  bordering  on  the  improvements  provided 
for,  and  paid  by  the  owners,  and  the  method 
of  ascertaining  the  proportionate  amount 
chargeable  against  each  abutting  lot  was 
then  ordained  In  the  following  words:  "When 
said  work  ia  completed,  the  president  of  the 
board  of  public  Improvonents  shall  compute 
the  cost  thereof,  and  levy  and  assess  the 
same  as  a  special  tax  bill  against  each  lot  of 
ground  abutting  thereon  and  chai^eable 
therewith  In  the  names  of  the  owners  there- 
of, respectively,  in  the  prc^rtion  that  the 
linear  feet  of  each  lot  fronting  or  bordering 
on  aald  improvement  bears  to  the  total  num* 
ber  of  linear  feet  of  all  the  property  charge- 
able with  the  special  tax  aforesaid,  and  shall 
make  out  end  certify  to  the  comptroller,  on 
behalf  of  the  contractor,  bills  (tf  such  cost 
and  assessment  accordingly  as  required  by 
law:  provided,  however,  that  In  cases  where 
owners  of  abutUng  property  have  construct- 
ed such  sidewalk  at  their  own  expense  and 
the  same  Is  not  reconstructed  by  the  dty 
hereunder,  the  linear  feet  of  such  property 
shall  be  excluded  from  the  total  linear  feet 
In  making  such  calculation  and  assessment 
for  such  abutting  aldewalk.  and  as  to  them 
no  assessment  or  charge  shall  be  made,  ex- 
cept for  the  pro  rata  cost  of  Intersectloiu  au- 
thorized by  this  ordinance." 

The  improv^ent  district  was  in  a  resi- 
dence neighborhood,  and  the  sidewalks  ex- 
trading  In  every  direction  were  but  six  feet 
wide,  ^th  spaces  of  three  feet  at  each  side, 
one  such  space  adjacent  to  the  building  line 
and  one  abutting  on  the  street  next  to  the 
curb;  hence  at  the  various  street  corners 
where  sidewalks  had  been  constructed  only 
In  front  of  each  corner  lot  an  unimproved 
space  or  intersection  remained  directly  op- 
posite each  front,  and  beyond  the  boundary 
line  of  the  adjoining  lot 

From  the  conceded  facts  It  thus  appears 
that  ordinance  numbered  18,864  provided  for 
construction  of  granitoid  sidewalks  on  Sarah 
street  between  lAClede  avenue  and  Olive 
street;  that  prior  to  the  passage  of  this  ordi- 
nance the  board  of  public  improvements,  un- 
der authcfflty  of  section  D68  of  the  Sevlsed 
Ordinances  of  the  Olty  of  St  Louts,  granted 
permission  to  Thomas  W.  HcManus.  repre- 
senting the  respondent,  to  pave  the  sidewalk 
with  granlt<^d  in  front  of  property  of  r» 


Bpondent,  on  east  side  of  Sarah  street  from 
Pine  street  to  Laclede  avenue,  and  on  behalf 
of  respondent  such  sidewalk  was  construct- 
ed, Intersections  inclusive,  and  the  work  ac- 
cepted by  the  city.  The  annual  contractor, 
under  municipal  directions  and  authority  of 
the  charter  and  ordinances  of  the  city,  and 
eiq)ecliilly  contract  No.  4,248,  between  him 
and  the  city,  constructed  10  intersections  on 
Sarab  street  between  resi>ondenf  s  property 
and  Olive  street,  being  all  remaining  inter- 
sections between  Laclede  avenue  and  Olive 
street,  except  those  Intersections  constituting 
part  of  the  sidewalk  constructed  by  respond- 
ent, intersections  made  by  other  property 
owners  under  the  same  omditlons,  and  Inter- 
sections previously  made  as  part  of  the  side- 
walk of  streets  crossing  Sarah  street  between 
Olive  street  and  Laclede  avenue.  Under  sec- 
tion 1372  of  Revised  Ordinances,  the  board 
of  public  Improvements  was  authorized  to 
enter  into  the  annual  contract  with  Eyer- 
mann.  Ordinance  No.  18,864,  approved  March 
25.  1887,  had  authorized  and  directed  tbe 
fiddewalks  on  Sarah  street  between  lAclede 
avenue  and  Olive  street^  and  under  section 
668  of  tbe  Bevlaed  Ordinances,  and  by  per- 
mit Na  18,660,  of  date  April.  1897,  respond- 
ent, In  eftect,  had  been  permitted  to  con- 
struct the  sidewalk  on  Sarah  street  from 
Ijadede  avenue  to  Pine  street,  being  446  feet, 
and  constituting  so  mncb  of  the  work  con- 
templated by  ordinance  18,864  as  was  fllrect- 
ly  abutting  ber-  property.  Tbe  purpose  of 
section  568  was  to  permit  the  propniy  owner 
under  supesrvlsion,  and  subject  to  aroroval 
of  and  to  the  satisfaction  of  the  itreet  com- 
missioner, and  In  accordance  with  the  qtedfl- 
catlons  of  the  street  dq;>artmeut,  to  perform 
that  portion  of  the  work  chargeable  against 
hia  property,  in  lieu  of  having  It  performed 
by  the  contractor  under  contract  executed  by 
virtue  of  section  1372. 

The  permit  under  which  respondent  con- 
structed the  sidewalk  adjacent  to  ber  prop- 
erty was  silent  respecting  intersections,  and 
the  concluding  clause  or  sraitence  of  tbe  ordi- 
nance, under  which  the  contractor  perform- 
ed the  work,  exempted  from  ai^  assessment 
or  charge  owners  of  abutting  prc^erty  who 
had  constructed  aueh  sidewalks  at  their  own 
expense,  and  when  same  was  not  recon- 
structed imder  the  terms  of  the  ordinance, 
except  for  the  pro  rata  cost  of  intersections 
authwlzed  thereby.  If  respondent  had  re- 
frained from  constructing  the  IntersectlonB  at 
the  comers  of  her  property,  and  been  content 
to  bave  the  contractor  perfonn  such  work, 
the  other  property  owners  In  the  Improve- 
ment district  would  have  contribnted  pro- 
portionately to  the  cost  of  her  Intersections, 
In  like  manner  as  die  Im  now  asked  to  con- 
tribute toward  the  cost  of  making  other  In- 
tersections. The  tax  bill,  under  tbe  i^eed 
statement,  made  a  prima  fade  cbleb  for  plaln- 
tlfr,  and  the  ordinance  is  In  no  respect  as- 
sailed. The  proposition  advanced  on  behalf 
of  respondent  that  her  construction  of  the 
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intersecUoiu  adjoining  was.  In  effect,  a  foil 
payment  of  and  abeolvect  her  of  any  and  all 
obligations  tbat  could  hare  been  Imposed 
apon  ber  property  for  tbe  construction  of  all 
intersections  embraced  in  tbe  Improvement 
district  designated  by  the  ordinance  Is  not 
maintainable,  and  Is  negatlTed  by  the  lan- 
guage of  the  ordinance  Itself  In  express 
terms.  The  defendant  has  failed  to  establlsb 
any  fact  rebutting  tbe  presumptive  force  of 
ttie  bill  upon  which  the  action  is  founded, 
and  under  the  latest  authorities  her  property 
Is  biu^ened  with  Its  payment.  H^oan  t. 
Allen,  156  Mo.  &7  S.  W.  559;  Heman  T. 
Schulte,  166  Mo.  400,  66  8.  W.  163.  Tbe 
Judgment,  therefore,  will  be  reversed,  and 
tbe  cause  remanded,  with  InstmcUona  to  en- 
ter Judgment  for  plalatlfl  for  the  amount  of 
the  tax  blU,  with  Interest  at  the  rate  of  15 
per  cent,  per  annum  from  July  7,  1897. 

BLAKD,  P.  J.,  and  GOODB,  J.,  concur. 


FBIESMETBR  r.  BT.  LOUIS  TRANSIT  00. 

(Coort  of  i^ipeals  at  St  Louis.  Mo.   Nor.  IT. 
1908.) 

STREET  RAILWAYS  —  INJURY  TO  PEDESTRIAN 
—  CONTRIBUTORY  NBGLIGBNGB  —  BURDEN 
OF  PROOF  —  BVIDBNCB  —  8UFFICIBNCY  —  IN- 
STRUCTIONS. 

1.  Where,  In  an  action  against  a  street  rail- 
way company  for  Injuries  to  a  pedestrian  from 
bfinjE  struck  by  defendant's  car,  there  was  no 
proof  that  plaintiff  did  not  look  or  listen  be-  I 
f«re  attempting  to  cross  tbe  track,  it  will  be  ! 
prt'^umed  tnat  she  was  In  the  exercise  of  doe  i 
tare.  I 

2.  It  la  not  ncsiigeDce  as  a  matter  of  law  for  i 
ajiereon  to  fail  to  look  and  listen  before  at- 
teoipting  to  cross  a  street  railway  track  while 

a  ctir  is  over  200  feet  distant,  with  the  view 
of  tbe  motorman  anobstnicted. 

3.  Where  plaintiff,  in  attemptinc  to  cross  de- 
fendant street  railway  company  s  track,  fell 
wliile  the  car  was  over  200  feet  distant,  and 
tbe  motorman'a  view  anobstmcted,  tbe  question 
of  whether  he  could  have  seen  plaintiff  In  time 
to  have  stopped  the  car  before  injuring  her  was 
for  the  jury. 

4.  In  an  action  for  negligence,  failure  to  spe- 
rifically  define  reasonaole  care  is  not  error, 
where  no  anch  definition  was  reqaested. 

.^;>pea]  from  St.  Louis  CSrcult  Court; 
Franklin  Ferrlas,  Judge. 

Action  by  Lonlaa  Prleameyer  against  tbe 
St  Louis  Transit  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Boyle,  Priest  ft  Lehman,  for  aroellant 
Thomas  B.  Harvey,  for  respondent 

REVBUIW,  J.  In  action  for  damages  for 
personal  injuries,  plaintiff's  cause  of  action 
was  substantially  set  forth  as  follows:  That 
on  the  13th  day  of  April,  1902,  as  she  was 
-.roeslng  tbe  street  and  car  tracks  of  de- 
fendant, tbe  transit  company,  at  intersection 
of  Kleventta  and  Hebert  streets,  defendant, 
by  netfUgently  mnnlng  one  of  its  cars  at  a 
high  and  dangerous  rate  of  speed,  and  by 


negligently  failing  to  ring  a  bell,  sound  a 
gong,  or  give  other  warning  to  plaintiff  of 
the  approach  of  its  said  car,  and  by  negli- 
gently failing  to  keep  a  vigilant  watch  for 
persons  upon  or  crossing  the  streets  and  tbe 
car  tracks  of  defendant,  and  by  negligently 
failing  to  stop  its  said  car  after  defendant 
and  Its  servants  saw,  or  by  exercise  of  ordi- 
nary care  could  have  seen,  the  dangerous  po- 
sition of  plaintiff  on  the  street  near  or  on  Its 
tracks,  did  negllg«itly  cause  said  car  to  run 
over  plaintiff;  and  the  hurta  inflicted  were 
detailed,  damages  spedded,  and  judgment 
therefor  prayed. 

The  auBwer  embodied  a  general  denial  and 
plea  of  contributory  negligence,  in  that  plain- 
tiff went  and  was  In  front  of  a  moving  car 
at  a  time  and  place  when  she  knew,  or  by 
exercise  of  reasonable  care  should  have 
known,  of  tbe  approach  of  tbe  car,  and  avoid- 
ed collision  therewith. 

Plaintiff,  an  aged  woman,  about  71  years 
old  on  day  of  the  occurrence,  In  ber  testimo- 
ny evidenced  great  mental  weakness.  She 
stated  that  she  had  always  been  healthy  and 
strong  prior  to  the  injury,  and  was  walking 
down  Eleventh  street  to  Hebert  street  on  the 
afternoon  of  the  day  Involved,  which  was 
Sunday,  to  visit  her  sister;  tliat  she  beard 
no  bell  or  car,  nor  did  she  see  the  latter, 
and  was  struck  by  the  car  on  Heb^t  street 
while  crossing  going  sooth,  and  rendered  un- 
conscious. 

Henry  Nagle  and  Edward  8.  Fiedler,  team- 
sters, were  standing  at  tbe  southwest  cor- 
ner of  Eleventh  snd  Hebert  streets,  and  wit- 
nessed the  casualty.  Tbe  first  named  testi- 
fled  that  they  had  been  at  the  corner  about 
five  minutes,  and  saw  Mrs.  Priesmeyer  as 
she  stepped  off  the  curb  at  northeast  corner 
of  Bleveoth  and  Hel>ert  streets,  passing  from 
north  to  south  side  of  Hebert  street  on  east 
side  of  Eleventh  street,  and  she  fell  as  she 
lilt  the  rail,  and  the  car  was  then  coming 
round  the  curve  250  or  300  feet  away,  go- 
ing north  on  Tenth  street,  making  the  bend 
for  Hebert  street,  and  running  at  from  ^5 
to  30  miles  per  hour;  that  the  time  was  near 
half  past  6,  the  day  bright  and  still  light,  no 
lights  being  lit  even  In  tbe  saloon  from  which 
they  bad  just  emerged;  that  the  motorman 
made  no  effort  to  check  or  stop  the  car  un- 
til be  struck  tbe  lady;  that  witness  saw  the 
car  at  tbe  bend  or  curve,  from  which  there 
was  a  clear  unobstructed  view  for  three 
blocks  from  the  curve,  the  corner  of  Tenth 
and  Hebert  streets  being  vacant  except  for 
a  signboard  extending  at  an  angle  across; 
that  be  took  occasion  to  go  to  tbe  point 
mentioned,  where  he  saw  the  car,  to  see 
whether  he  could  observe  clearly  the  cor- 
ner where  the  lady  was,  and  found  he  could; 
that  tbe  curve  was  long  and  not  abrupt,  and 
Tenth  and  Hebert  streets  came  together 
there.  On  cross-examination  he  stated  he 
was  60  feet  from  the  lady,  and  she  was  pros- 
trate scarcely  a  second  when  she  tried  to 
rise,  and  tbe  car  hit  her  as  she  was  on  her 
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handB  and  knees  attempting  to  get  up;  that 
he  remarked  to  Ma  companion  upon  the  speed 
of  the  car.   On  redirect  examination  he  stat- 
ed all  of  the  curve  was  visible  from  where 
the  lady  was,  and  at  request  of  plaintilTs 
counsel  he  had  measured  the  distance,  and 
found  it  was  200  feet  to  the  curve;  that  the 
car  was  on  the  curve  200  feet  away  when  ; 
she  felL    Fiedler  testified  the  car  ran  north 
on  Tenth  street  to  Hebert  street,  the  latter 
extending  in  a  northwestern  direction  as  the 
prolongation  of  Tenth,  and  the  remainder  of 
his  testimony  was  strongly  corroborative  and  j 
confirmatory  of  the  narnitlve  of  the  acd-  I 
dent  by  Nagle.   Two  passengers  in  the  car  j 
deposed  as  to  its  speed  of  2o  to  30  miles  per 
hour,  that  it  was  light,  and  there  was  a  clear 
view  from  the  beginning  of  the  cnrre  to 
Eleventh  street. 

1.  It  Is  contended  that  the  Imperative  in- 
struction asked  at  close  of  plaintiff's  case, 
and  repeated  at  close  of  the  whole  case, 
should  have  been  given,  upon  the  theory 
that  plaintiff  introduced  no  proof  that  she 
looked  or  listened  for  a  car  while  approach- 
ing or  going  upon  the  track.  The  testimony 
of  the  eyewitnesses  established  that  the  car 
was  200  feet  or  more  away  when  the  plain- 
tiff stepped  on  the  track,  and  the  court  was 
thus  urged  to  declare  as  a  matter  of  law  that 
for  a  pedestrian  to  attempt  to  cross  a  street 
car  track  upon  which  a  car  was  distant  200 
feet  or  more,  without  looking  or  listening 
for  the  distant  car,  was  such  contributory 
negligence  as  to  bar  her  recovery.  There  is 
an  absence  of  any  proof  that  she  did  not 
look  or  listen,  and  it  devolved  on  defendant 
to  establish  the  affirmative  defense  of  con- 
tributory negligence.  If  any  there  was. 
Crumpley  v.  Railway,  111  Mo.  152.  19  8. 
W.  820.  And,  in  absence  of  such  proof  to 
the  contrary,  the  presumption  is  that  she 
was  exercising  at  the  time  care  and  dili- 
gence. Crumpley  v.  Railway,  supra;  Weller 
V.  Railway,  120  Mo.  635,  23  S.  W.  1061,  25 
S.  W.  532;  and  Id.,  164  Mo.  180,  64  S.  W. 
141,  86  Am.  St.  Rep.  592. 

This  case  bears  no  resemblance  to  the 
Moore  Oase.  relied  on  by  appellant.  Moore 
V.  Railway  (Mo.  Sup.)  75  S.  W.  672.  Plaintiff 
neither  attempted  to  cross  the  track  Immedi- 
ately in  front  of,  nor  in  such  close  proximity 
to,  a  moving  car  as  to  be  struck  thereby  be- 
fore she  could  cross.  A  pedestrian  is  certain- 
ly justified,  without  imputation  of  negligence. 
In  passing  over  a  street  car  track  in  the  city 
of  St.  I>3uis,  200  feet  ahead  of  a  car  ap- 
proaching at  rate  ot  8  miles,  or  even  more, 
per  hour.  In  plain  view  of  the  operative  of 
the  car.  Schafstette  r.  Railroad  (Mo.  Sup.) 
74  S.  W.  826. 

The  testimony  of  plaintiff's  witnesses, 
which  must  be  taken  as  true  lo  considering 
the  instruction  by  way  of  demun*er,  tends  to 
prove  that  no  effort  was  made  to  control  or 
lessen  the  speed  of  the  ear  until  It  was  upon 
plaintiff,  and  that  the  place  where  she  fell 
was  in  plain  Tiew  for  200  feet  and  more  In 


the  direction  from  which  the  car  was  ar- 
rivlng.  The  distance  dividing  plaintiff  and 
the  car,  when  she  stepped  on  defendant'! 
track,  was  sufficient  to  Justify  the  conclu- 
sion that  the  car  could  have  been  stopped  by 
proper  effort  before  reaching  the  spot  where 
plaintiff  had  fallen.  The  Imperative  instruc- 
tions were,  therefore,  properly  refused;  and 
the  court  also  properly  submitted  for  the  de- 
termination of  the  jury  the  issue  whether  de- 
fendant's servant.  Its  motorman,  saw  plaln- 
tifiTs  peril  in  time  to  haye  avoided  the  In- 
jury by  the  exercise  of  ordinary  care,  or,  by 
the  exercise  of  ordinary  care  In  watching 
and  looking  out  In  front  of  him,  he  could 
have  discovered  plaintiff's  peril  in  time  to 
have  avoided  Injuring  her  by  exercise  of  or- 
dinary care  in  stopping  or  checking  his  car. 

2.  Appellant  next  complains  that  the  court 
erred  in  submitting  to  the  jury  the  question 
of  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence,  assigning  that  aa  the 
plaintiff  did  not  look  or  listen  for  the  ap- 
proaching car,  and  no  obstacle  prevented  her 
seeing  It,  there  was  no  question  of  fact  for 
the  jury.  It  devolved  on  defendant,  aa  al- 
ready stated,  to  establish  by  proper  proof  ita 
plea  of  contributory  negligence,  and  there 
was  no  eTldence  Introduced  to  show  that 
plaintiff  failed  to  look  or  listen  for  a  car,  and 
the  presumption,  therefore,  obtains  that  plain- 
tiff did  what  common  prudence  and  ordinary 
care  demanded  of  her.  The  Instructions  to 
the  jury,  read  tt^ther,  fairly  and  clearly 
submitted  to  the  consideration  of  the  Jury  all 
the  issues  embraced  in  the  case,  and.  If  de- 
fendant had  desired  more  specific  definl- 
tloa  of  what  constituted  reasonable  care  than 
contained  In  the  charge,  It  was  its  right  *o 
ask  therefor— "mere  nondlrection  is  not  er- 
ror." Fearey  v.  O'Neill,  149  Mo.  467.  50  S. 
W.  918,  73  Am.  St  Rep.  440. 

Upon  the  record  before  ns  the  case  was 
fairly  tried,  and,  in  view  of  the  injury  to 
plaintiff,  the  amount  of  the  verdict  conaerv- 
atlve,  and  the  judgment  Is  affirmed. 

BLAND,  P.      and  600DE,  J.,  concur. 


FILLINQHAM  t.  ST.  LOUIS  TRANSIT  Oa* 

(Court  Of  Appeals  at  St.  Louis,  Uo.   Nor.  17, 
1903.) 

CARRIERS— PASSENOBRS— STREET  CAR— INJU- 
RY IN  AUOHTING— SUFFICIENCY  OP  PETI- 
TION—PRELIMINARY STATEMENT  OP  COUN- 
BEL-EPFECT— ASSnUPTION  OP  RISK— DURA- 
TION OP  CONTRACT  OF  GARRIAOS— INSTRUC- 
TION AS  TO  DEGREE  OP  CAREMX)NTRIBU- 
TORT  NBOLIQENCE. 

1.  A  passenger  alleged  that  the  defendant 
company  operated  an  electric  line  through  ■ 
country  district;  that  the  car  she  was  on  was 
an  open  one;  that  at  a  regular  station  defend- 
ant maintained  an  elevated  wooden  platform; 
that  plaintiff  notified  the  conductor  of  her  de- 
sire to  alight  at  this  station,  and  that  it  was 
the  duty  of  the  carmen  to  stop  oppodta  the 
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platform,  bat  they  carelessly  ran  the  car 
yoDd  that,  aod  stopped  where  the  ground  was 
three  or  four  feet  below  the  running  board  and 
the  surface  was  rough;  that  when  the  car 
stopped  the  conductor  carelessly  called  the 
name  of  the  station,  and  waited  for  plaintiff  to 
alight,  without  offering  to  assist  her;  and  that 
in  attempting  to  step  carefully  onto  the  ground, 
by  reason  of  the  great  distance  and  the  uoeTen 
surface,  she  fell  and  was  injured.  Held,  that 
the  petition  stated  a  cause  of  action,  though  it 
was  not  expressly  averred  that  the  place  where 
the  car  stopped  was  unsafe  or  dangerous. 

2.  The  opening  statement  of  counsel  as  to 
what  he  expects  the  evidence  will  disclose  is 
Dot  an  admission  binding  on  his  client,  so  as 
to  form  a  basis  for  a  nonsuit. 

3.  The  doctrine  of  asBumption  of  risk  has  no 
application  to  the  case  of  a  passenger  injured 
while  attempting  to  alight  from  an  electric  car 
at  a  danceroaa  place  selected  by  the  carmen, 
though  sne  made  no  demand  to  have  the  car 
returned  to  a  safe  place  for  alighting. 

4.  A  passenger's  contract  for  carriage  on  an 
electric  car  covers  the  period  needed  for  safely 
aJightiDg  therefrom,  during  which  she  is  enti- 
tled to  be  shown  tlie  highest  degree  of  care. 

6.  In  an  action  by  a  passenger  for  injuries, 
an  instruction  that  defendant  is  held  to  "the 
utmost  care,  skill,  and  vigilance,"  accompanied 
by  a  recital  of  the  particular  facts  which  will 
sustain  a  recovery.  Is  not  ground  for  reversal, 
in  the  absence  of  a  request  for  amendment, 
thongh  it  does  not  define  the  degree  of  care 
specified  as  that  which  would  be  exercised  un- 
der the  circumstances  by  very  cautious  men. 

6.  An  electric  car  running  through  a  country 
district  ran  past  a  platform  i»rovided  for  the 
exit  of  passengers  and  acroas  a  road,  where  it 
stopped  to  permit  a  passenger  to  alight,  the 
conductor  calling  the  station.  There  was  a 
footboard  along  the  side  of  the  car,  and  plain- 
tiff was  permitted  to  alight,  without  assistance 
or  remonstrance  from  the  carmen,  at  a  place 
testified  by  her  to  have  been  3  or  4  feet,  and 
by  others  22  inches,  below  the  footboard,  and 
where  the  ground  was  uneven.  Held,  that  she 
was  not  necessarily  guilty  of  contributory  neg- 
ligence, though  she  failed  to  go  along  the  foot- 
board to  the  rear  of  the  car,  which  was  oppo- 
site a  level  piece  of  ground. 

Appeal  from  St.  Louis  Olrcolt  Court;  War- 
wick Hough,  Judge. 

Action  by  Pbcebe  FllUngham  against  the 
St.  Louis  Transit  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Boyle,  Priest  &  Lehman,  for  appellant. 
Jndson  ft  Oreen,  for  respondent. 

OplnltHi. 

GOODE,  J.  The  point  Is  made  In  this 
case— which  Is  one  to  recover  damages  for 
pprsoual  injuries— that  the  petition  Is  fatally 
defective  In  failing  to  show  any  connection 
between  the  negligence  charged  against  the 
defendant  and  the  Injuries  to  the  plaintiff. 
To  deal  with  that  point,  a  synopsis  of  Ihe 
petition  will  be  given.  .A.fter  charging  that 
the  defendant  owds  and  operates  an  electric 
railway  In  the  city  of  St.  Louis  and  north- 
wardly therefrom  through  St.  Louis  county 
to  Creve  Coeur  Lake,  the  petition  states  that 
the  plaintiff  was  heretofore  a  passenger  on 
one  of  the  defendant's  cars  traveling  over 
said  country  line;  that  the  car  was  an  open 
one,  with  a  footboard  on  either  side  for  the 
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use  or  passengers  In  entering  and  leading  it; 
that  one  of  the  regular  stations  on  tbe  Une 
for  receiving  and  dlscba^ng  passengers  waa 
at  Woodson  Road,  a  wagon  road  intwsectlng 
the  railway  three  or  four  miles  west  of  the 
city  limits;  that  at  said  station  defendant 
maintained  an  elevated  wooden  platform  for 
the  safety  and  convenience  of  passengers  In 
enterli^  and  leaving  its  cars,  which  platform 
was  located  on  ttie  north  side  of  Its  track, 
and  Immedfntely  west  of  Woodson  Road, 
and  was  known  as  "Woodson  Road  Station"; 
that  plaintiff  notified  the  conductor  of  the 
car  she  was  on  of  her  desire  to  leave- it  at 
Woodson  Koad.  and  that  It  was  the  du^  of 
the  carmen  to  stop  opposite  said  wooden 
platform  for  ber  to  alight,  but  that  they  care- 
lessly ran  the  car  beyond  the  platform  across 
Woodson  Road,  and  brought  it  to  a  stop  some 
distance  west  of  both  the  platform  and  the 
road,  at  a  place  whera  the  ground  was  three 
or  foDT  feet  below  the  running  board  of  the 
car  from  which  passengers  bad  to  step  In 
alighting,  and  whn-e  the  surface  of  the 
ground  was  rough;  that  when  tbe  car  came 
to  a  atop  at  that  place  the  conductw  care- 
lessly called  the  name  of  said  station,  and 
waited  for  plaintiff  to  alight,  without  having 
the  car  returned  to  the  platform,  and  with- 
out assisting  or  offering  to  assist  her;  that 
plaintiff  thereupon  attempted  to  step  care- 
fully from  the  railing  of  tbe  car,  and  in  doing 
so,  by  reason  of  the  great  distance  from  the 
railing  to  the  ground  underneath,  and  on 
account  of  0ie  uneven  surface  of  the  ground, 
fell,  and  was  sevorely  Injured.  In  addition 
there  is  an  avennent  as  to  the  extent  of  her 
injuriea.  Tbe  testimony  for  the  plaintiff 
went  to  prove  tbe  truth  of  everything  al- 
leged. 

The  objectiiHi  made  to  the  suffldency  of 
the  petition  is  that  there  was  no  averment 
that  the  place  where  the  car  stopped  was 
dangerous  for  an  alighting  person.  It  is  true 
the  adjective  "unsafe"  or  "dangerous"  is 
not  ttsed  In  the  petition,  but  tbe  description 
of  tbe  spot  shows  It  was  an  inconvenient 
place,  necessitating  an  awkwfird  descent 
from  the  footboard.  According  to  the  peti- 
tion, the  Rurfoce  of  the  ground  was  three  or 
four  feet  from  the  footboard. of  the  car,  and 
was,  moreover,  rough,  and  liable  to  cause  her 
to  fall.  It  Is  charged,  besides,  that  there 
wns  a  platform  where  it  was  customary  to 
let  passengers  off,  and  that.  Instead  of  stop- 
ping the  car  at  the  platform,  the  carmen  ran 
past  it,  then  stopped  t^poslte  low  ground, 
and  the  conductor  called  out  b^  station,  and 
permitted  her  to  get  off  without  assistance 
or  remonstrance.  The  stated  acts  of  the  de- 
fendant's employes  in  cbarge  of  the  car  were 
negligent  acts,  and  they  are  pleaded  as  the 
canse  of  the  Injury  to  the  plaintiff;  so  the 
assignment  against  the  saffldency  of  the  pe- 
tition Is  overruled. 

2.  Brror  is  assigned  because  the  circuit 
court  refused  to  nonsuit  the  plaintiff  on  the 
tipenlBg  statement  nude  by  her  counsel. 
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That  statement  wea  not  a  solemn  admission 
in  court  of  facts  material  to  the  case,  but 
was  a  mere  recital  of  what  facts  counsel  ex- 
pected the  evidenct;  would  disclose.  Such  a 
statement  to  the  jury  is  Intended  to  help 
tiiem  grasp  the  bearing  of  the  evidence  on 
tlie  Issues,  and  ought  to  be  truthfully  given. 
But  the  law  In  this  state  does  not  authorize 
the  nonsuit  of  a  party  on  a  statement  Of  an- 
ticipated proof,  which,  perchance,  contains 
something  that  might,  if  established,  by  otI- 
dence,  result  in  a  nonsuit  Parties  are 
bound  by  the  admissions  of  their  counsel,  dur- 
ing trial,  of  facts  material  to  the  issue  to  be 
tried,  as  such  admissions  dispense  with  the 
necessity  of  proving  the  doubtful  fact  Pratt 
V.  Conway,  148  Mo.  291,  49  S.  W.  1028,  71 
Am.  St.  Bep.  G02,  But  a  mere  prellmlnar? 
outline  by  counsel  of  what  he  expects  the 
evidence  will  be  is  not  a  solemn  admission 
to  take  the  place  of  proof.  Kuss  v.  Railroad, 
112  Mo.  4C,  20  S.  W.  472.  Aside  from  this 
legal  proposition,  the  statement  made  by  the 
counsel  in  this  case,  if  It  had  had  the  effect 
of  a  solemn  admission  in  open  court,  would 
have  afforded  no  ground  for  a  nonsuit;  for 
it  substantially  followed  the  petition,  and 
showed  a  prima  facie  case. 

3.  Before  taking  np  the  other  points  in- 
volved in  the  appeal,  we  will  dispose  of  the 
defense  of  assumption  of  risk,  which  is  in- 
sisted on  by  the  defendant;  for  we  wish  to 
emphasize  the  proposition  that,  when  a  plain- 
tiff In  an  action  for  damages  for  an  alleged 
negligent  tort  is  shown  to  h&ve  assumed  the 
risk,  this  puts  out  of  the  case  all  questions 
relating  to  the  degree  of  care  the  defendant 
was  bound  to  observe,  or  whether  he  was 
negligent,  or  the  plaintiff  guilty  of  contribu- 
tory negligence.  If  the  risk  was  assumed, 
and  the  circumstances  were  such  that  It 
could  be  legally  assumed,  there  is  no  liability 
for  mere  negligence.  That  Mrs.  FlUlngham 
assumed  the  risk  of  injury  in  alighting  from 
the  car  is  asserted  on  an  assumption  that  her 
own  testimony  shows  she  observed  and  esti- 
mated the  length  and  difficulty  of  the  step 
she  had  to  take  -to  reach  the  ground  before 
taking  it;  that  therefore,  she  appreciated 
the  danger,  and  voluntarily  risked  it.  In 
point  of  fact  her  testimony  hardly  bears  out 
this  contention,  since  she  swore  she  had  not 
time  to  examine  the  ground  well,  and  that 
the  distance  was  more  than  she  supposed. 
But,  aside  from  the  effect  of  her  testimony, 
what,  we  ask,  has  the  doctrine  of  assump- 
tion of  risk  to  do  with  this  case?  That  doc- 
trine generally  pertains  to  controversies  be- 
tween masters  and  servants,  although  liti- 
gation, attended  by  circumstances  which 
make  the  defense  available,  may  arise  be- 
tween parties  not  sustaining  that  relation. 
Warren  v.  Ry.,  163  Mass.  484,  40  N.  E.  885. 
Arise  where  It  may,  the  defense  is  one  which 
must  rest  on  contract;  or,  if  not  exclusively 
on  contract,  then  on  an  act  done  so  sponta- 
neously by  the  party  against  whom  the  der 
fense  la  invoked  that  be  was  a  Toluntmr,  and 


any  bad  result  of  the  act  must  be  attrlbnted 
to  an  exercise  of  his  free  volition.  Instead 
of  to  the  conduct  of  his  adversary.  Adollf  v. 
Columbia  Pretzel  Co.  (Mo.  App.)  73  S.  W.' 
321.  The  word  "assumption"  Imports  a  con- 
tract or  some  klndi-cd  act  of  an  unconstrained 
will.  Whenever  a  man  does  anything  dan- 
gerous, he  faces  the  risk,  but  it  by  no  means 
follows  that,  legally  speaking,  he  assumes 
the  risk.  That  Mrs.  Filllngham's  agreement 
with  the  defendant  for  carriage  contemplated 
and  covered  the  risk  of  alighting  at  such  a 
place  as  she  did.  will  not  bear  argument; 
neither  will  the  contention  that,  because  she 
made  no  demand  to  have  the  car  returned 
to  the  platform,  she  took  to  herself  the  risk 
Incident  to  getting  off  at  the  point  selected 
for  her  by  the  car  operators.  She  was  Jus- 
tified in  relying  to  some  extent  on  their 
Judgment  and  skUl;  and,  though  she  might 
do  so  in  circumstances  that  would  debar  her 
from  recovering  damages.  It  would  be  on  the 
score  of  contributory  ttegtlgence--«  defense 
to  be  examined  below. 

But  in  considering  the  relevancy  of  the 
doctrine  of  assumption  of  risk  to  the  present 
case  we  must  remember  above  all  that  tbe 
law  forbids  a  carrier  to  contract  against  tbe 
consequences  of  any  negligence  It  may  be 
guilty  of  in  conveying  passengers.  Jones  v. 
Railway,  125  Mo.  666,  28  S.  W.  883,  26  L.  R. 
A.  718,  46  Am.  St  Rep.  514;  Tlbby  v.  Rail- 
way, 82  Ma  292.  Hence,  If  the  injury  to  tbe 
plaintiff  occurred  from  the  carmen's  inat- 
tention to  duty,  defendant  would  be  liable 
even  if  plaintiff  had  assumed  the  risk  of  in- 
Jury  in  alighting  by  an  express  agreement 
On  the  other  hand.  If  the  accident  did  not 
arise  from  the  fault  of  the  employes,  but  was 
either  purely  fortuitous  or  caused  or  contrlb- 
nted  to  by  plalntilTs  own  carelessness,  the 
defendant,  as  suggested  above,  Is  exonerated 
from  responsibility  by  legal  rules  entirely 
distinct  from  the  doctrine  of  assumption  of 
risk,  namely,  by  the  rule  that  a  defendant  is 
not  answerable  for  an  accident  unless  caused 
by  his  tort,  or  it  the  plalntlfTs  own  negli- 
gence was  an  active  cause.  We  fail,  tbere- 
fore,  to  discern  how  tbe  doctrine  of  assump- 
tion of  risk  can  be  pertinent  As  plaintiff 
was  of  full  mental  and  physical  competency, 
if  the  car  was  stopped  at  her  command,  in 
order  that  she  might  get  off,  and  she  bad 
suffered  an  Injury  In  getting  off,  possibly  It 
could  be  argued  that  she  assumed  the  risk 
by  an  Implied  contract,  or  according  to  the 
maxim  "Volenti  non  fit  Injuria";  but  on  such 
facts  It  might  be  argued  with  equal  cogency 
that  the  carmen  were  innocent  of  negligence. 
Neville  v.  Railway,  158  Mo.  293,  59  S.  W.  123. 
But  she  gave  no  such  order,  and  we  think 
there  was  evidence  on  the  averment  that  the 
place  where  the  car  stopped  was  unsafe,  and 
that  tbe  carmen  were  n^Ug«it  In  stopplnff 
it  there. 

4.  The  next  point  to  be  examined  Is  as  to 
whether  the  contract  for  carriage  was  In 
tbroe  while  plaintiff  was  leaving  the  car  or 
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bad  prariotuly  tmnlnatecl.  In  otber  words, 
irhen  does  BOdi  a  contract  end?  This  Is  a 
material  question  In  determining  the  degree 
of  care  the  defendant  owed  the  plaintiff.  It 
may  he  easily  answered.  The  contract  be- 
tween a  carrier  and  a  passenger  contlnoea 
not  only  during  the  Intenral  of  time  oonsom- 
ed  in  transporting  tiie  passmgor  tnm  his 
starting  point  to  destination,  but  daring  the 
period  needed  tot  a  safe  exit  from  the  vehicle. 
Kelly  T.  Railway,  70  Mo.  604;  Straus  t.  Rail- 
way, 75  Mo.  185;  Hurt  v-.  Railway,  M  Mo. 
265.  7  S.  W.  1.  4  Am.  St.  Rep.  874;  McEimble 
T.  Railway,  130  Muss.  542,  2  N.  B.  97;  Pa. 
Ry.  Co.  T.  McCaffrey,  178  111.  160.  60  N.  B. 
718:  Hutchinson.  Carriers  (2d  Ed.)  {  612; 
Nellts,  Street  Railways,  p.  479.  The  degree 
of  care  required  of  the  carrier  for  a  passen- 
ger's safety  while  he  Is  leaving  the  vehicle 
Is  as  high  as  that  required  while  he  is  In 
transit;  that  la  to  say,  the  extraordinary  care 
Imposed  by  the  law  on  carriers  of  passengers 
begins  when  the  contract  of  carriage  takes 
effect  on  the  rights  of  the  parties,  and  con- 
tinues unimpaired  until  that  contract  enda 
with  deposit  at  destination;  thus  protecting 
passengers  as  they  get  on  and  off  convey- 
ances. Weber  v.  Railway,  100  Mo.  104,  12 
S.  W.  804,  13  S.  W.  587,  7  L.  R.  A.  819,  18 
Am.  St.  Rep.  541;  Grace  v.  Railway.  1B6  Mo. 
295,  56  S.  W.  1121.  Part  of  this  duty  to  safe- 
guard passengers  while  leaving  a  car  or  other 
vehicle  consists  in  taking  care  to  put  them 
off  at  a  reasonably  safe  place.  Talbot  v. 
Railway,  72  Mo.  App.  291;  Atkinson  v.  Rail- 
way, 90  Mo.  App.  489;  Young  v.  Railway, 
83  Mo.  App.  267;  Bass  v.  Railway  (K.  H.) 
46  Atl.  1069;  Stewart  v.  Railway  (Minn.)  80 
N.  W.  854;  Johnson  v.  Railway,  11  Minn. 
296  (Gil.  204),  83  Am.  Dec.  83;  NelUs,  Street 
Railways,  p.  484;  Hutchinson,  Carriers,  | 
615.  This  rule  Is  to  be  distinguished  from 
the  one  holding  a  carrier  only  tor  lack  of  or- 
dinary diligence  In  respect  to  platforms  and 
approaches  In  actions  for  Injuries  resulting 
before  the  relation  of  carrier  and  passenger 
began  or  after  it  ended.  Cobb  v.  Railway, 
149  Mo.,  loc  clt.  150,  50  S.  W.  810;  Kelly  v. 
Railway,  112  N.  T.  448,  20  N.  B.  383,  3  L.  R. 
A.  74.  Common  carriers  are  not,  of  course, 
Insurers  of  the  safety  of  those  they  convey, 
nor  answerable  for  an  accident  to  them,  no 
matter  how  produced,  but  only  for  those  ac- 
cidents which  can  he  traced  to  some  neglect 
of  duty.  In  every  such  case  the  question  Is 
one  of  negllgfflice,  which  must  appear  either 
from  testimony  or  the  nature  of  the  accident. 
Henc^  If  an  Injury  happens  to  a  passenger 
in  getting  off  a  vehicle  at  a  dlfQcult  landing 
place,  and  Is  caused  thereby,  the  carrier's  re- 
sponsibility depends  on  whether  It  was  neg- 
ligent In  discharging  the  passenger  at  the 
place.  Certain  cases  cited  by  the  defendant 
appear  to  have  been  reversed  on  the  ground 
that  the  trial  court  beld  the  defendant  rail- 
way companies  were  absolutely  bound  to  pro- 
vide a  safe  landing  place.  Instead  of  being 
bMnd  to  use  the  highest  care  to  do  sa  Btg- 


elow  r.  St  By.  Co.,  lei  Mass.  8DS,  87  N.  B. 

867;  Conway  v.  By.  Co.,  87  Me.  283,  82  Atl. 
001.  In  the  latter  case  the  conrt  sold  the 
company  was  no  insurer  of  the  safety  of  a 
landing  place,  bat  discharged  its  duty  when 
It  selected  the  place  with  the  greatest  care. 

6.  Having  decided  that  the  same  degree 
of  care  that  most  be  taken  of  a  passeng^' 
while  In  traiudt  most  be  taken  also  while 
he  Is  dlsembarldDg,  the  question  arises  what 
that  degree  of  care  Is;  or,  rather,  in  what 
I  words  a  jury  oo^t  to  be  Instructed  concern- 
!  Ing  it   No  one  will  dispute  the  proposition 
!  that  it  is  the  highest  care,  the  utmost  that 
I  very  prudent  men  employ  in  performing  the 
J  contract  of  carriage  with  like  means  ctf  trans- 
i  portatlon.    The  point  of  controversy  as  to 
I  the  care  required  is  raised  on  a  charge  ^ven 
!  to  the  jury  In  substance  as  fbllows:  That 
;  the  defendant  was  bound  to  exercise  toward 
j  plaintiff  *tbe  utmost  care,  skill,  and  vlgl- 
{  lance"  to  carry  bee  safely,  and  also  on  her 
j  arrival  at  destination  to  stop  the  car  at  the 
I  usual  stopping  place,  or  some  other  place 
I  where  it  was  suitable  for  plaintiff  to  alight: 
}  and  If  defendant's  servants  in  charge  of  the 
I  car  failed  to  exercise  the  utmost  care,  skill, 
I  and  vigilance,  and  by  reason  thereof  did  not 
I  stop  at  the  usual  place,  but  beyond  it  at  u 
I  place  unsafe  and  unsuitable  for  alighting, 
I  and  plaintiff  was  consequentiy  Injured  while 
!  alighting,  and  while  she  herself  was  exercis- 
ing ordinary  care,  defendant  was  liable.  It 
Is  Insisted  the  phrase  "utmost  care,  skill,  and 
vigilance"  overstated  the  care  defendant  was 
bound  to  observe,  and  called  for  the  highest 
conceivable  care.   Further,  that  the  instruc- 
tion tended  to  mislead  the  jury,  as  it  gave 
them  no  definite  advice  as  to  what  was 
meant  by  the  utmost  care,  but  left  them  to 
conjecture  what  It  meant    Defendant  con- 
tends the  court  should  have  defined  the  ex- 
pression "utmost  care  and  skill"  as  the  care 
and  skill  which  very  cautious  men  exhibit  In 
similar  circumstances.  For  ages  the  law  has 
been  that  though  the  carrier  does  not  war- 
rant the  safety  of  passengers,  he  is  bound  to 
provide  for  it  so  far  as  skill  and  assiduity 
can  do  so,  and  Is  responsible  If  an  accident 
occurs  because  of  the  slightest  negligence  on 
his  part    Hutchinson.  Carriers  (2d  Bd.)  {{ 
500,  501,  653;  Thompson,  Carriers  of  Passen- 
gers, p.  200;  2  Kent's  Commentaries  (14th 
Bd.)  'p.  602;  Story,  Bailments,  f  600;  Shear- 
man ft  Redfleld's  Negligence  (5th  Ed.)  496; 
Christie  v.  Grigg,  2  Camp.  79;  Stokes  v.  Sal- 
tonstall.  13  Pet.  181.  10  L.  Ed.  115;  Pa.  Ry. 
Co.  V.  Roy,  102  U.  S.  451,  26  L.  Ed.  141;  Saw- 
yer V.  Ry.,  37  Mo.  240,  90  Am.  Dec.  382;  Hue!- 
senkamp  v.  Ry.,  87  Mo.  537,  90  Am.  Dec.  399; 
Lemon  v.  Chanslor,  68  Mo.  340,  30  Am.  Rep. 
799;   Sharp  v.  Railway,  114  Mo.  101,  20  S. 
W.  93;  Schaefer  v.  Railway,  128  Mo.  64,  30 
S.  W.  331;  Powers  v.  Railway,  60  Mo.  App. 
481.    An  objection  has  often  been  raised  to 
Instructing  juries  by  the  words  used  In  tlio 
present  case,  and  It  is  not  the  best  or  the 
most  approved  form  of  charge.    It  la  well 
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to  adYiae  a  iviy,  U  requested,  or  eren  with- 
out request,  that  the  law  means  bj  utmost 
care  and  skill  the  degree  of  those  qualities 
used  by  very  cautious  men  In  the  same  voca- 
tion. But  this  Is  a  different  proposition  from 
saying  that  It  Is  reversible  error  to  give  an 
instruction  like  the  one  before  us.  and  we 
bave  neither  been  dted  to  nor  found  a  prece- 
dent holding  that  It  is.  It  might  well  be 
held  erroneous  to  refuse  a  request  to  quali- 
fy a  charge  like  the  one  In  question,  but  be 
held  no  error  to  give  It  without  qualifica- 
tion, if  the  defendant  made  no  request  that 
it  be  qualified.  An  instructloa  which  express- 
es the  law  truly,  but  In  general  terms,  and  In 
a  manner  not  likely  to  mislead  the  jury, 
does  not  constitute  reversible  error,  since  the 
party  dlssatisfled  witb  the  instructiwi  may 
aak  one  fuller  and  more  definite.  State  v. 
Donnelly.  9  Mo.  App.  519;  Brown  v.  Railway, 
13  Mo.  App.  463;  Browning  v.  Railway,  124 
Mo.  55,  27  S.  W.  044;  Koebler  v.  Wilson,  40 
Iowa,  183.  And,  generally  speaking,  a  court 
to  not  bound  to  define  such  ex^esslons  as 
we  are  dealing  with  unless  asked  to  do  so. 
Johnson  v.  Hy.,  96  Mo.  340,  9  S.  W.  700,  9 
Am.  St  R^  361.  If  the  Instruction  In  band 
stated  the  law.  It  could  not  have  misled  the 
jury  by  being  too  abstract,  for  It  stated 
also  the  specific  facta  to  be  found  to  Justify 
a  verdict  for  the  plaintiff.  In  Leslie  v.  Rail- 
road, 88  Mo.  60,  It  was  said  an  Instruction 
for  the  plaintiff  aasottng  the  proposition 
that  the  ddlendant  was  bound  to  exercise 
the  higbest  degree  of  care  to  carry  the  pluln- 
tifl:  from  the  place  where  he  entered  the  train 
to  his  destination,  and  dejKwit  him  safely 
there,  stated  the  general  rule  correctly,  and 
tliat;  as  another  instruction  hypothecated  the 
facte  necessary  to  a  recovery,  the  law  was 
well  declared.  That  case  was  much  like 
the  one  in  hand.  In  Bowen  v.  Railroad,  18 
N.  Y.  408,  72  Am.  Dec.  529.  It  was  said  that 
the  expression,  "as  far  as  human  care  and 
foresight  will  go,"  had  become  fftmlliar  In 
steting  the  rule  of  duty.  Some  of  the  later 
dedslons  In  this  stete  condemn  the  word 
"foresight"  in  instructions,  as  conveying  the 
meaning  that  a  carrier  is  bound  to  act  as  if  it 
possessed  foreknowledge  that  an  accident 
would  happen  unleai  certein  precautions 
were  taken.  Smith  v.  By.,  108  Mo.  243,  18 
S.  W.  971;  Dougherty  v.  By.,  97  Mo.  647.  8 
S.  W.  900,  11  S.  W.  251;  Freeman  v.  By.,  95 
Mo.  App.  94,  68  S.  W.  1(S7.  And  It  was  held 
erroneous  to  charge  that  a  plalutiCF  who  was 
injured  by  a  car  door  falling  should  recover 
if  the  door  could  have  been  kept  from  failing 
bad  the  defendant  used  "the  greatest  possible 
care  and  diligence  that  were  necessary." 
tiUson  V.  By.,  76  Mo.  282.  What  was  con- 
demned In  that  instruction  was  the  word 
"necessary."  which  was  conceived  to  require 
the  precaution  needed  to  prevent  the  acci- 
dent, whether  the  highest  care  would  have 
provided  that  particular  precaution  in  ad- 
vance or  not  The  most  that  can  be  deduced 
from  the  declsionB  In  this  state  Is  that  It  Is 


OToneons  to  Instruct  the  Jury  In  a  way 
which  may  impart  the  notion  that  a  carrier 
of  passengers  is  bound  to  know  as  well  be- 
fore as  after  an  accident  what  precauttons 
were  required  to  prevent  It;  but  we  are 
aware  of  no  decision  which  holds  that  It  is 
erroneous  to  Instruct  that  such  a  carrier  is 
bound  to  use  the  utmost  care,  skill,  and  dili- 
gence in  caring  for  passengers,  without  en- 
larging on  the  meaning  of  the  charge,  if  the 
defendant  asks  no  more  specific  direction. 
All  commentators  on  the  law  of  ne^Igence 
agree  that  the  law  exacte  of  the  carrier  the 
utmost  care,  skill,  diligence,  and  even  fore- 
sight, and  concur  In  stating  the  rule  in  those 
wordia,  which  have  often  been  employed  by 
eminent  Judges  In  charging  Juries.  The  word 
"foresight"  Is  Irrelevant  to  the  present  dfs- 
cusston,  tm  the  trial  court  did  not  embody  it 
in  the  instruction  given,  nor  any  other  ex- 
pression which  has  been  condemned.  The 
Instruction  correctiy  enunciates  the  law. 
While  carriers  are  not  absolute  Insurers  of 
the  safety  of  passengers,  they  are,  for  all 
practical  purposes.  Insurers  against  the  re- 
sulte  of  the  negligence  of  their  employes; 
since  th^  are  liable  for  slight  negligence. 
That  the  Jury  might  have  adopted  the  notion 
that  the  defendant's  servants  wwe  under  an 
obligation  to  use  superhuman  care,  or  care 
beyond  that  of  the  most  cautions  man,  nnles» 
further  admonished  than  they  were  in  the 
present  case,  is  altogether  Improbable,  con- 
sidering that  they  were  told  the  specific  acte 
they  must  find  defendant's  snrants  did,  or 
omitted  to  do,  In  order  to  find  said  servants 
fell  short  of  performing  the  whole  duty  they 
owed  to  the  plalntiflC  No  evidence  was  In- 
troduced to  ^w  that  cautious  railway  men 
would  let  a  person  off  at  a  spot  like  the  one 
on  which  the  plaintiff  alighted,  nor  was  any 
comparison  drawn  between  the  conduct  of 
such  men  and  that  of  the  crew  in  question. 
And  In  truth  the  defendant  does  not  contend 
the  spot  was  safe  or  sulteble,  but  that  plain- 
tiff knew  Ite  danger  as  well  as  any  one.  In 
Huelseukamp  v.  Railroad,  supra.  It  Is  said 
that  public  policy  and  safety  require  a  rail- 
road company  to  be  held  to  the  greatest  pos- 
sible care  and  diligence.  In  Lemon  v.  Chans- 
lor,  68  Mo.  340,  30  Am.  Rep.  799,  an  action 
for  damages  for  injuries  sustained  by  the 
unsoundness  of  defendant's  hack,  the  trial 
court  charged  that  the  burden  was  on  the 
defendant  to  prove  the  breakdown  of  the 
hack  was  caused  by  Inevitable  accident  and 
not  from  any  defect  of  the  hack  or  care- 
less driving,  and  "that  by  the  exercise  of 
the  utmost  human  foresight  knowledge,  skill, 
and  care  such  injuries  could  not  have  been 
prevented  by  defendant"  That  Instruction 
was  approved.  In  Smith  v.  Railroad.  lOS 
Mo.  243,  18  S.  W.  971,  an  instruction  was  giv- 
en at  plaintiff's  tostance  declaring  that  the 
law  imposed  on  a  common  carrier  of  pas- 
sengers the  utmost  care  In  carrying  them 
safely  to  the  place  of  destination,  and  that 
the  absence  of  such  care  was  n^^Igence^ 
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and  rendered  the  company  liable,  if  the  pas- 
senger was  free  from  conti'lbutory  negligence. 
Another  Instruction,  given  at  defendant's  In- 
stance, told  -the  Jnry  ttfe  railroad  company 
was  not  an  insurer  of  tbe  safety  of  passen- 
gers, and  that,  to  entitle  a  passenger  to  re- 
cover, it  devolved  on  blm  to  show  his  injury 
was  occasioned  by  the  negligence  of  the 
company.  The  use  of  tbe  phrase  "utmost 
care"  was  considered  at  some  length,  with 
the  result  that  tbe  Supreme  Court  held  the 
Jury  were  properly  instructed.  In  Sharp  v. 
Gable  Ry.  Oo.,  114  Mo.  94,  20  S.  W.  93,  tbe 
Instruction  complained  of  told  tbe  jury  tbe 
defendant  was  bound  to  use  tbe  utmost  prac- 
ticable care  and  diligence  with  reference  to 
Its  cars.  Including  brakes  and  grip  irons.  Tbe 
iustructlon  was  approved  by  the  Supreme 
Court  In  Clark  v.  Ry.  Co.,  127  Mo.  107,  29 
S.  W.  1013,  it  is  said  to  be  tbe  duty  of  a 
carrier  of  passengers  to  convey  them  safely 
as  far  as  It  is  capable  of  doing  so  by  human 
care  and  foresight,  and  that  it  Is  responsible 
for  all  injuries  resulting  to  passengers  from 
any,  even  the  slightest,  neglect.  The  correla- 
tive of  slightest  neglect  Is  utmost  care.  In 
Powers  V.  Railway,  60  Ma  App.  481,  an 
instruction  was  approved  which  told  the  Jury 
it  was  the  railway  company's  duty  to  exer- 
cise the  highest  practicable  care,  caution,  and 
diligence  to  safely  transport  tbe  plaintiff. 
Attention  to  tbe  authorities  has  satlsQed  us 
that  we  are  not  warranted  to  reverse  this 
Judgment  on  the  ground  of  an  improper  di- 
rection concerning  tbe  care  the  defendant 
-was  bound  to  take  of  tbe  plaintiff,  though 
we  prefer  a  charge  referring  to  a  definite 
standard  of  care  when  tbe  facts  in  proof 
make  It  proper  to  give  such  a  charge.  If 
defendant  tbought  its  cause  would  be  help- 
ed or  tbe  Jury  enlightened,  by  defining,  or 
trying  to  define,  tbe  meaning  of  "utmost 
care  and  skill,"  it  should  have  presented  an 
appropriate  instruction  to  the  court. 

6.  There  can  be  no  doubt  that  the  facts 
of  this  case  tended  to  show  negligence  on  the 
part  of  tbe  carmen  in  stopping  where  they 
did.  Tbe  place  was  nnsultable  for  alighting, 
and,  moreover,  was  past  the  usual  stopping 
point,  whether  that  be,  as  contended  by  tbe 
defendant,  the  center  of  Woodson  Road  Itself, 
or  the  platform.  This  being  true,  the  only 
remaining  point  to  be  considered  la  tbe  al- 
leged contributory  negligence  of  tbe  plaintiff, 
and  in  tbe  consideration  of  that  defense  we 
must  apply  to  her  conduct  the  test  of  ordi- 
nary care,  while  the  company's  Is  to  be  test- 
ed by  a  higher  standard.  The  defendant  in- 
sists tbe  plaintiff  showed  she  was  guilty  of 
contributory  negligence  in  stepping  down  at 
a  spot  which  she  knew  was  dangerous,  in- 
stead of  going  to  tbe  rear  of  the  car,  which 
Is  said  Is  to  have  been  opposite  a  level  piece 
of  ground.  Tbe  erldence  Is  confllcttDg  as  to 


whether  that  end  of  the  car  stood  at  a  level 
part  of  Woodson  Road;  and  this  point  of 
her  negligence  in  not  getting  off  tbe  rear  of 
the  car  was  at  best  one  to  be  taken  into 
account  by  tbe  Jury  in  making  up  their  minds 
on  the  issue  of  plaintifTs  exercise  of  care. 
What  Is  certain  Is  that  passengers  were  per- 
mitted to  alight  from  any  portion  of  the  foot- 
board, and  that  plaintiff  was  permitted  to 
do  so  without  remonstrance.  Indeed,  there 
was  no  testimony  tending  to  prove  passen- 
gers were  accustomed  or  expected  to  walk 
along  the  footboard  to  a  suitable  landing 
place,  or  that  they  could  do  so  comfortably, 
and  without  risk  of  falling.  It  has  already 
been  shown  that  plaintiff  did  not  fully  real- 
ize the  length  of  tbe  step  she  had  to  take, 
or  know  precisely  what  sort  of  ground  she 
would  step  on.  While  she  said  tbe  distance 
was  3  or  4  feet,  other  witnesses  said  it  was 
only  about  22  Inches.  To  hold  that  she  was 
negligent  as  a  matter  of  law  in  getting  off 
there  wonld  be  to  lose  sight  of  the  high  care 
the  carmen  were  bound  to  take  of  her.  She 
really  got  off  where  she  did  at  tbelr  invita- 
tion. Tbe  car  was  so  constructed  that  pas- 
sengers could  alight  from  It  at  either  side 
by  stepping  on  the  running  board,  and  from 
It  to  the  ground;  and  it  was  expected  they 
would  alight  in  that  manner.  Stopping,  call- 
ing out  the  station,  and  watching  her  as  she 
moved  to  leave  the  car— all  of  wtiicb  acts 
tbe  conductor  did— certainly  amounted  to  an 
invitation  to  her  to  leave  it  where  it  stood. 
Talbot  V.  Railroad  and  Leslie  v.  Railroad, 
supra;  McGee  v.  RaUxoad,  92  Mo.  206,  4  S.  W. 
739,  1  Am.  St.  Rep.  706;  Railroad  v.  Painter, 
53  Kan.  414,  36  Pae.  731;  McDermot  v.  Rail- 
way, 82  Wis.  248,  62  N.  W.  85;  Pa.  Ry.  Co. 
v.  White,  88  Pa.  327;  Roberson  v.  Railroad. 
L  R.  2  Q.  B.  Dlv.  85;  Poole  v.  Ry.  Co.,  100 
Mich.  379,  50  N.  W.  390,  25  L.  R.  A.  744; 
Bass  V.  Ry.  Co.,  70  N.  H.  170.  46  Aa  1056. 
She  is  not  to  be  charged  with  negligence  in 
relying  on  the  Judgment  of  tbe  carmen  and 
acting  on  their  invitation,  unless  the  danger 
of  alighting  at  tbe  spot  was  so  extreme  and 
apparent  as  to  deter  a  person  of  ordinary 
prudence.  Hinshaw  v.  Ry.  Co.,  118  N.  C. 
1047.  24  S.  E.  426,  and  other  cases  above 
cited.  That  tbe  evidence  proved  beyond  dis- 
pute the  danger  was  of  that  sort,  and  there- 
fore called  for  a  nonsuit  by  the  court  on  the 
ground  that  the  plaintiff  certainly  contrlbuteil 
to  the  accident  by  her  own  lack  of  care.  Is 
.in  untenable  position,  as  clearly  appears 
from  the  stated  facts. 

The  rulings  on  the  instructions  were  In 
accordance  with  tbe  views  above  expressed, 
and.  as  we  have  found  none  of  the  assign- 
ments of  error  to  be  meritorious,  we  affirm 
the  judgment 

BLAND,  P.  J.,  and  BBXBDBN,  J„  concur. 
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TILIJJAN  T.  ST.  LOUIS  TRANSIT  CO. 
(Court  01  Appeals  at  St.  Louis,  Mo.   Not.  11, 
1003.) 

CARRIBRS— INJURT    TO    PASSENGER— DEGREE 
OF  GARB  REQUIRBD— INSTRUCTION. 

1.  Id  an  action  bj  a  passenger  for  injuries  it 
is  not  error  to  instruct  that  the  common  car- 
rier of  persons  Is  bound  to  use  "the  highest  de- 
gree ot  care"  for  the  safety  of  its  passengers. 

Appeal  from  St  Lonls  drcult  Court;  War^ 
wick  Hough,  Judge. 

Action  by  George  Tlllm&n  against  the  St 
I^uis  Transit  Company.  Judgment  for 
plaiatifl,  and  defendant  appeals.  Reversed. 

Boyle,  Priest  &  Lehman,  for  appellant  B. 
E.  Wood,  for  respondent 

REYBURN,  J.  On  Sunday,  the  14th  day 
of  September,  1902,  at  about  half  past  8 
o'clock  p.  m.,  plaintiff,  In  company  with  five 
aBsocIates,  signaled  a  nortb-bound  car  of  de- 
fendant on  the  south  end  of  Jefferson  ATOiue 
Bridge.  The  car  upon  which  they  sought 
traDsportatlon  was  of  the  J^erson  aveuae 
line,  an  open  summer  car,  with  footboards 
along  the  sides.  Papln  street  extends  east- 
wardly  and  westwardly  under  the  bridge, 
and  a  flight  of  steps  leads  therefrom  to  the 
bridge,  and  It  was  the  street  nearest  to  the 
point  of  the  occurrence  and  south^n  terminus 
of  the  bridge,  there  being  no  street  north  for 
some  distance.  The  testimony  of  TUlman 
and  his  companions  tended  to  establish  that 
they  ascended  the  steps  to  the  east  side  of 
the  bridge,  and  hailed  the  car,  which,  by  rea- 
son of  its  rapid  speed,  passed  the  nsua)  stop- 
ping place,  and  stopped  above  the  alley  be- 
yond and  about  200  feet  northward  of  Papln 
street,  when  they  ran  f<»^TOrd  and  clambered 
on  the  footboard,  and  the  car,  after  a  very 
brief  period,  estimated  at  two  seconds,  upon 
signal  bell  sounded  by  the  conductor,  started 
and  moved  oft  with  a  sudden  J^k.  Tillman 
was  near  the  middle  of  the  car,  and  be  bad 
grasped  with  his  left  hand  a  handhold  when 
the  car  started,  and  It  threw  him  around, 
and,  as  the  car  went  by  an  Iron  trolley  pole 
10  feet  beyond  the  point  at  which  It  had 
stopped,  the  latter  struck  him  on  the  right 
shoulder,  and  knocked  him  off  the  car,  pro- 
ducing the  lojuiles  complained  of.  The  car 
proceeded,  as  rarlonsly  estimated  by  the  sev- 
eral witnesses,  100  to  200  feet  before  stop- 
ping in  response  to  the  cry  of  alarm  of  one 
of  plaintiff's  comrades.  The  po8t»  by  actual 
measurement  was  87  Inches  from  the  rail, 
and  was  not  upright  but  leaned  over  toward 
the  track,  from  having  been  struck  at  some 
previous  time  near  its  base.  The  foregoing 
is  the  narrative  of  the  plaintiff  and  his  asso- 
datea;  but  d^endant  Introdticed  a  plat 
which  exhibited  the  scene  of  the  accident 
and  tended  to  show  that  the  distance  from 
the  point  where  the  cars  customarily  stopped 
to  the  next  trolley  pole  was  lOG  feet  8  Inches, 
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which  post  was  about  1  foot  square  at  its 

base,  tapering  off  to  about  4  Inches  at  tbe 
top.  A  trolley  car  had  jumped  the  track  and 
struck  it  about  a  j^ar  prior,  and  it  stood  8 
feet  3%  inches  from  tbe  rail  to  its  nearest 
surface,  and,  being  wider  at  the  base  and 
tapering,  and  plaintiff  a  tall  man,  tbe  pole 
would  be  2^  to  3  Inches  further  distant  from 
plaintiff's  shoulder  than  it  would  be  on  a  line 
with  the  mnnlng  board.  The  petition  set 
forth  at  great  length  plaintiff's  complaint 
pleading  general  negligence,  and  charging 
special  negligence  In  two  counts.  The  first 
assigned,  as  the  negligent  and  actionable  coo- 
duct  of  defendant,  that  the  car  stopped  at  or 
near  the  intersection  of  Papln  street  and  Jef- 
ferson avenue  to  permit  plaintiff  and  others 
to  become  passengers  thereon,  and,  while 
plaintiff  was  stepping  upon  the  car,  and  be- 
fore he  had  time  to  completely  enter  it  on 
account  of  the  negligence  of  defendant  and 
its  servauts,  the  car  suddenly  lurched  for- 
ward, throwing  plaintiff  off  the  car  upon  and 
against  a  post  placed  near  the  track.  The 
.other  count  was  predicated  upon  a  section  of 
the  so-called  "Vigilant  Watch  Ordinance"  of 

I  the  city  of  St.  Louis,  providing  that  conduct- 
ors and  motorman  operating  street  cars 
should  stop  for  passengers  wishing  to  enter 
or  leave,  and  remain  stationary  a  sufficient 
length  of  time  to  allow  the  passengers  to 
safely  board  or  leave  the  cars.  The  further 
averments  were  that  dcfoidant  had  accepted 

j  the  provisions  of  this  ordinance,  and  by  Its 
violation  at  the  time  plaintiff  attempted  to 
enter,  by  causing  tbe  car  to  lurch  suddenly 
forward,  caused  plaintiff  to  enter  the  car 
while  in  motion;  that  the  defendant  had 
negligently  caused  Its  track  to  be  built  dan- 
gerously near  the  post  upon  which  plaintiff 
was  thrown,  and  was  negilg^it  In  allowing 
the  post  to  remain  so  near  Its  track  as  to  be 
dangerotu  to  passengers.  The  answer  was 
a  mere  general  denial. 

1.  Appellant  presents  as  the  first  error  ex- 
hibited by  the  record  tbat  there  was  a  sub- 
stantial variance;  that  the  proof  failed  to 
respond  to  tbe  allegations  of  the  petition, 
but  was  a  departure  therefrom;  that  the 
charge  was  that  the  car  lurched  forward, 
throwing  plaintiff  off  the  car  and  upon  and 
against  a  post  or  upright  standard  placed 
near  the  track  of  the  defendant  while  tbe 
evidence  of  plnlntlff  established  conclusively 
that  tbe  post  knocked  him  from  tbe  foot> 
board.  As  tbe  case  will  be  reversed  and  re- 
manded for  a  new  trial  for  a  more  conspicu- 
ous and  patent  error  committed  at  the  trial. 
It  Is  not  deemed  necessary  to  give  lengthy 
consideration  to  this  contention,  but  it  Is  suffi- 
cient to  suggest  that  prior  to  a  retrial  the  pe> 
tition  may  be  bettered  and  made  clearer  by 
amendment. 

2.  The  second  Instruction  charged  as  fol- 
lows: "The  court  instructs  the  Jury  that  a 
common  carrier  of  persons,  such  as  a  street 
car  corporation,  is  bound  to  use  the  highest 
degree  of  care  for  the  safety  of  Its  pasaen- 
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gers  and  for  persons  attempting  to  become 
passengers  on  tbelr  cars."  We  are  not  im- 
pressed with  tbe  argnm«it  on  behalf  of  ap- 
pellant that  this  derolved  iqKm  defendant  to 
«z«tdse  "the  utmost  care  and  fweslght  of 
wUch  the  human  mind  conld  conceive,"  bnt. 
In  our  judgment.  It  only  announced  the  propo- 
sition, well  established,  especially  by  the  de- 
ciBlons  of  the  highest  tribunal  of  ttiis  ' state, 
that  In  the  performance  of  its  duties  as  a 
common  carrier  of  paasengera  the  def«idant 
was  obliged  to  use  that  degree  of  care  which 
a  very  prodrait  man  would  adopt  in  the  per- 
formance  of  such  duties  with  tbe  like  means 
of  transportation.  In  Leslie  t.  Railway,  88 
Mo.  SO,  the  Instruction  assailed  embodied  tbe 
language  herein  criticised,  and  was  held  not 
oblectlonable,  but  approTed.  See,  also.  Sharp 
T.  Railway.  114  Mo.  94,  20  S.  W.  88,  and 
Powers  T.  Railway,  60  Mo.  App.  481.  sanc- 
tioning the  definition  of  the  degree  of  care 
Imposed.  Interpreted  in  even  more  vigorous 
terms.  See,  also,  Fllllngham  v.  Transit  Oonn 
pany,  77  8.  W.  814  (decided  at  this  term  by 
this  conrtj,  where  this  proposition  Is  ably 
discussed  and  the  authorities  reviewed  at 
length. 

3.  The  defendant  asked  the  trtal  court  to 
embrace  tiie  following  In  its  charge  to  tbe 
jury:  "If,  from  the  evidence,  the  jury  be- 
lieve that  both  the  plaintiff  aqd  the  servant 
of  defradant  operating  its  car  were  equally 
guilty  of  negligence  which  directly  contrib- 
uted to  file  aci^rait  and  injury  complained 
of,  then  your  verdict  Aould  be  for  defend- 
ant." The  probative  force  and  weight  of  the 
testimony  introduced  by  d^endant  trading 
to  show  that  plaintiff's  Injuries  were  contrib- 
uted to  directly  by  his  own  conduct  was  for 
tbe  decision  of  the  jury;  bnt  there  was  evi- 
dence of  such  contributory  negligence  on  his 
part  which  entitled  defendant  to  have  this 
Issue  submitted  to  the  consideration  of  the 
jury,  and  its  refusal  constituted  error  requh*- 
Ing  a  reversal.  H<«an  r.  Railway,  ISO  Mo. 
Se,  51  S.  W.  473;  Homsteln  T.  Railway,  97 
Mo.  App.  271,  70  S.  W.  1106. 

4.  Instruction  Indicated  as  Na  8,  deOnlng 
tbe  measure  of  plalntUPs  recovery.  Is  mani- 
festly tbe  consequence  of  clerical  errors,  and 
In  the  disposltiou  made  of  the  case  deserves 
no  further  attention. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  neV  trial. 

BLAND,  P.  J.,  and  OOODB,  J.,  coucmr. 


WALTER  A.  ZBLNICKER  SUPPLY  OO.  T, 
MISSISSIPPI  COTTON  OIL  00. 

<Conrt  of  Appeals  at  St.  Lonis.  Mo.    Dec.  1, 
1903.) 

FOREIGN  CORPORATIONS-SERVICB  OF  PRO- 
CBS8  —  SUFPICIENCT  OF  RETURN  —  ABATE- 
MENT QF  ACTION— PERSONAL  JUDGMENT. 

1.  A  return  of  serrlce  of  summons  on  a  for- 
eign corporatioa,  merely  reciting  a  delivery  of 
a  copy  to  its  presidrat,  but  failing  to  show  that 
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the  ctn-poratioii  has  no  office  or  place  of  busi- 
ness is  the  state,  is  Insufficient,  under  Bev. 
St.  1899,  S  570,  subd.  4,  providiog  that  when 
defendant  is  a  foreign  corporation,  and  has  an 
office  or  does  business  in  the  state,  service 
shall  be  by  delivering  a  copy  of  the  writ  to 
any  officer  or  agent  In  charge  thereof,  "or  If 
it  have  no  office  or  place  of  buaineas,  then  to 
any  offlcw,  agent  at  employe  in  any  county 
where  such  service  may  be  obtained." 

2.  The  insufficiency  of  the  return  of  service 
of  summons  on  a  foreign  corporation  may  be 
corrected  by  amendment,  if  the  facts  warrant 
it,  80  as  to  show  conformity  to  the  statote. 
and  therefore  such  insuffldency  Is  not  ground 
for  abating  the  action. 

3.  Jurisdiction  to  render  a  personal  judg- 
ment against  a  foreign  corporation  cannot  be 
acquired  onless  it  is  doing  business  or  has  an 
office  or  agency  in  the  state;  and  service  un- 
der Bev.  St.  1899,  S  570,  subd.  4,  cl.  2,  author- 
izing service  on  any  officer  or  agent  in  any 
county  where  such  service  may  be  obtained. 
If  the  company  has  no  office  or  place  of  busi- 
ness in  tbe  state,  is  Insaffldent  to  sustain  such 
Judgment. 

Appeal  from  8t  IjOuIs  Olrcuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  tbe  Walter  A.  Zelnlcker  Supply 
Company  against  the  MlBslsstn^  Cotton  Oil 
Company.  From  an  order  sustaining  a  mo- 
tlcHi  in  the  nature  of  a  plea  In  abatement, 
and  directing  that  the  suit  abate,  plaintiff 
appeals.  Reversed. 

R.  P.  &  C.  B.  WlUUims,  for  appellant.  J. 
F.  &  B.  H.  Merryman,  for  recqpondent 

BLAND,  P.  J.  The  suit  l8  to  recover  dam- 
ages for  breach  of  omtract  Tbe  return  on 
the  writ  of  summons  Is  as  follows: .  "Served 
this  writ  In  the  <Aty  of  St  Louis,  Missouri,  on 
tbe  wlthln-named  defendant,  the  Mississippi 
Cotton  Oil  Company  (a  corporation),  this  12tb 
day  of  March.  19^,  by  delivering  a  copy  of 
the  vrrit  and  petition,  as  furnished  by  the 
clerk,  to  John  A.  Lewis,  Its  president  Jo- 
seph F.  Dlckmann,  Sheriff.  By  A.  H.  Wat- 
son, Deptttr.  Fee  ¥1.00."  Defendant  filed 
tbe  following  motion  to  abate  suit:  "Now 
comes  the  defendant,  and,  appearing  for  this 
purpose  only,  moves  the  court  to  quash  the 
service  of  the  sheriff  made  on  the  defendant 
herein,  and,  for  reason  therefor,  would  re- 
spectfully state:  (X)  That  the  said  return 
simply  shows  that  said  service  was  obtained 
by  delivering  a  copy  of  the  writ  and  petition 
to  John  A.  Lewis,  its  president.  (2)  Defend- 
ant states  that  plaintiff  ought  not  to  main- 
tain this  action,  for  the  reason  that  defendant 
was  a  corporation  organized  under  tbe  laws 
of  the  state  of  Mississippi,  and  that  it  was 
not  at  said  time,  and  Is  not  now,  doing  buul- 
ness  in  the  state  of  Missouri,  nor  did  it  ever 
have  any  office,  agent,  or  employ6  In  said 
state."  Plaintiff  demurred  to  the  motion  in 
the  nature  of  a  plea  in  abatement.  Tbe  de- 
murrer was  overruled.  Plaintiff  filed  tbe  fol- 
lowing reply:  "Now  this  day  comes  plaintiff, 
and,  for  reply  to  the  new  matter  set  up  In  an- 
swer of  defendant  herein,  denies  each  and 
every  allegation  thereof,  and  asks  for  Judg- 
ment In  accordance  with  the  prayer  of  his  pe- 
tition." The  motion  in  tbe  nature  of  a  plen 
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In  abatement  waa  snstalnMliy  the  court,  and 
the  suit  ordered  to  abate.  Flalntlfl  saved  his 
exceptions  In  the  uBoal  way,  and  appealed. 

In  respect  to  the  serTtee  of  Bummoas  on 
foreign  corporatidns,  the  fourth  suhdiTlakm 
of  section  570,  Rev.  St  1880,  Is  as  follows: 
**Where  defendant  la  a  corjmratlon  or  joint 
stock  company,  organized  nnd^  the  laws  of 
any  other  state  or  country,  and  harlng  an 
office  or  doing  business  In  this  state,  by  de- 
IlT^ng  a  copy  of  the  writ  and  petition  to 
any  officer  or  agent  of  such  corporation  or 
company  in  charge  of  any  office  or  place  of 
business,  or  If  it  have  no  office  or  place  of 
business,  then  to  any  office,  agent  or  em- 
ploy6  in  any  county  where  such  service  may 
be  obtained,  and  when  had  in  conformity 
with  this  aubdiTlsIon,  shall  be  deemed  per- 
sonal service  against  such  corporation,  and 
authorize  the  rendition  of  a  general  Judg- 
ment against  it"  The  obvious  meaning  of 
thla  aub^vlslon  of  the  statute  Is  that,  if  the 
foreign  corporation  has  an  office  or  place  of 
buBlnesB  in  this  state,  service  of  the  writ 
must  be  made  by  dellvoing  to  the  officer  or 
agent  of  the  company  In  charge  of  such  office 
or  place  of  business  a  copy  of  the  petition 
and  writ  but  If  the  foreign  corporation  has 
no  office  or  place  of  IniBlness  In  this  state, 
that  the  writ  may  then  be  .served  by  ddlv- 
erlng  a  copy  of  the  same,  with  a  copy  of  the 
petition,  to  any  officer,  agent,  or  employ^  of 
the  company  fonnd  In  the  state.  The  return, 
tberefore,  to  be  good  under  the  second  clause 
of  the  snbdivialon,  should  state  afflrmatively 
that  the  defendant  company  had  no  office  or 
place  of  bnriness  in  the  state.  The  return 
falls  so  to  state,  and  for  that  reason  is  In- 
snffldent,  under  the  atatute.  But  thla  In- 
Buffldency  of  the  return  furnished  no  ground 
fbr  abating  the  anit  as  it  might  itAve  been 
amended  to  conform  to  the  requirements  of 
the  statute  if  the  facts  authorized  It. 

It  is  contended  by  the  defendant  that  the 
return,  aa  made,  waa  insufficient  to  confer 
Jurisdiction  on  the  court  over  the  person  ot 
the  defendant  We  are  Inclined  to  agree 
with  this  contention.  The  authorities  seem 
to  be  that  Jurisdiction  to  render  a  personal 
Judgment  against  a  foreign  corporation  can- 
not be  acquired,  except  where  the  corpora- 
tion is  doing  business,  or  haa  a  business  otttce 
or  agency.  In  the  state  where  saed.  St.  Clair 
V.  Ooz,  106  U.  a  850, 1  Sup.  Ot  354,  27  L.  Ed. 
222;  Fitzgerald,  etc..  Construction  Co.  v.  Fitz- 
gerald, 187  n.  8.  96, 11  Sup.  Ot  86.  84  L.  Bd. 
eOS;  Goldey  v.  Morning  News,  156  IT.  &  618, 
15  Sup.  Gt  369.  89  L.  Ed.  517;  King  v.  Sulli- 
van, 93  Ob.  621,  20  S.  B.  76;  Crook  v.  Glrard 
Iron  Co..  87  Md.  188,  89  Atl.  94,  67  Am.  St 
Rep.  826;  Eureka  Mercantile  Co.  v.  Cali- 
fornia Insurance  Co.  (Cal.)  62  Pac.  8^;  Phil- 
lips V.  library  Co..  -141  Fa.  462,  21  Atl.  640. 
28  Am.  St  Rep.  804,  Watfclns  Land  Mort- 
gage Co.  V.  Elliott  (Sbd.  Sup.)  €2  Pac.  1001, 
84  Am.  St  Bep.  386.  It  is  stated  In  the  pe- 
tition that  defendant  waa  a  MIssiasIppi  cor^ 
poratlon,  but  no  evidence  was  offered  to  show 


whether  or  not  it  bad  an  office  or  place  of 
business  in  the  state  of  MlsaonrL 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  that,  unleaa  tiie 
return  of  the  sheriff  la  amended  ao  as  to  com- 
ply with  the  requirements  ot  Ha  flrat  or  sec- 
ond clause  of  the  fourOi  aubdlvialonof  section 
570,  Rev.  St  1809,  the  suit  be  dlimisMd. 

BEYBUBN  and  OOODB.  JJ.,  concur. 


ARKANSAS  LAND  CO.  v.  LADD.* 
(Court  of  Appeals  at  St  Louis,  Mo.    Dec.  1, 
1903.) 

APPEAL— FINDING  OF  REFBRBEt-CONCLD- 
aiVENBSS— REVIEW. 

1.  The  finding  of  a  referee  will  not  be  dis- 
turbed OQ  appeal  when  saj^rt^  by  anbstan- 
tial  evidence. 

2.  A  party  objecting  to  the  finding  of  a  ref- 
eree must  except  to  the  conrt's  action  over- 
rating his  exceptions  to  the  report  and  call 
attention  to  the  alleged  error  In  hia  motion  for 
a  new  trial,  Id  order  to  make  the  objection 
available  on  appeal. 

Appeal  from  St  Lonls  Gircnlt  Court: 
Franklin  Ferriss,  Judge. 

Action  by  the  Arkansas  Land  Company 
against  William  M.  Ladd.  From  a  Judgment 
for  plaintiff,  d^endant  a]n>eala.  Affirmed. 

Upton  Toung  and.  H.  &  Davls^  for  aniel- 
lant   Julian  lAughlln,  for  respcwdettt 

BLAND,  P.  J.  The  salt  Is  In  replevin  for 
books,  deeds,  documents,  etc..  pertaining  to 
teal  estate  situated  in  the  state  of  Arkansas, 
owned  or  claimed  by  plaintiff.  A  writ  of 
replevin  was  issued  and  delivered  to  the 
fherifl  of  the  dty  of  St  Lonla,  and  by  him 
served  on  the  defendant,  who  gave  a  forth- 
coming btmd,  and  retained  possesalon  of  ^le 
arttdes  sued  for.  The  answer  was  a  general 
denial  and  a  plea  of  the  statute  of  Umita- 
tlons.  On  motion  of  defendant,  the  cause 
was  referred  to  the  Honwable  B.  W.  ^t* 
tlson,  who  hmtA  the  evidence,  and  made  and 
filed  his  finding,  which  Is  aa  follows: 

"(1)  I  find  that  the  two  Usta  oompo^g 
Items  1  and  2  In  the  affidavit  and  petition 
were  procured  and  paid  for  by  the  plaintiff, 
that  they  were  Its  property  at  the  .time  of 
the  suing  out  of  the  writ,  and  that  the  evi- 
dence does  not  sustain  the  claim  ot  defend- 
ant that  be  had  a  lien  on  them,  or  eltiMr 
of  them. 

I  fli^  aa  a  fkct  l^t  flie  20  deeds  con- 
stituting the  third  item  in  said  affidavit  and 
I)etitlon  were  In  the  possession  of  defendant 
at  the  time  of  the  suing  out  of  the  writ,  and 
that  they  were  at  that  time  the  property  ot 
the  plaintiff,  and  that  plaintiff  was  at  tlut 
time  entitled  to  their  possession. 

"&)  I  make  the  same  finding  as  ttw  Uut 
above  with  ref«ence  to  the  abstract  book  of 
the  Arkansas  Land  Company,  being  item  4. 

•RafaMJliis  denl«d  DMcmbM-  16.  UOL 
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"(4)  I  make  the  same  finding  with  refer- 
ence to  the  landbbok,  being  Item  5. 

"(5)  I  make  the  same  finding  wltb  refer- 
ence to  the  letter  book,  being  the  sixth  Item. 

"(6)  I  make  the  same  flndiog  with  refer- 
ence to  the  McCray  deed,  being  the  aerentb 
item. 

"(T)  I  make  the  same  finding  with  refer- 
ence to  the  lot  of  printed  blank  deeda  con- 
stituting the  eighth  item. 

"(8)  I  make  the  same  finding  with  refer- 
ence to  the  Oodb7  abstract  of  title,  being 
the  ninth  Item. 

"(9)  I  make  the  same  finding  with  refer- 
ence to  the  Carpenter  &  Co.  abstract,  being 
the  tenth  Item. 

"(10)  I  make  the  same  finding  with  refer- 
ence to  the  plats  made  by  the  St.  Louis  & 
Memphis  Railroad  Company,  being  the  elev- 
enth Item. 

"(11)  I  make  the  same  finding  with  refer- 
ence to  the  100  original  entry  certificates  for 
swamp  and  orerflowed  lands,  being  the 
twelfth  Item. 

"(12)  I  find  that  the  session  acts  of  the 
state  of  Arkansas  for  the  year  186S,  being 
the  thirteenth  item,  were  at  the  time  of  the 
suing  out  of  the  writ  the  property  of  the 
defendant,  and  that  the  plaintiff  was  not  en- 
titled at  that  time,  and  Is  not  now  entitled, 
to  ttie  posseealon  of  said  book. 

*'(13)  I  find  that  the  lot  of  miscellaneous 
deeds  and  papers  belonging  to  the  Arkansas 
Land  Company,  which  is  the  fourteenth  Item, 
has  not  been  sufficiently  Identified  to  enable 
me  to  make  any  finding  whatever  with  refer- 
ence to  them,  and  shall,  as  hereinafter  stated, 
place  upon  them  only  a  nominal  value;  this 
nominal  value  being  placed  upon  them  by 
reason  of  the  fact  that  tbey  are  included  in 
the  bond  given  by  the  defendant,  and,  In  my 
opinion,  he  is  thereby  estopped  to  assert  that 
tbey  are  of  no  value  whatever. 

"(14)  I  find  that  at  the  time  ct  the  hearing 
the  values  of  the  various  articles  mentioned 
In  the  said  affidavit  and  petition  were  as 
fcdlova:  I  find  It  Impossible,  nnder  the  evi- 
dence, to  separate  the  first  two  Items,  the 
president's  list  and  the  clerk's  lists,  so  far 
aa  assessing  their  value.  The  testimony 
shows  that  the  two  cost  $228.S0,  but  there 
Is  nothing  In  the  testimony  which  enables 
me  to  divide  this  sum  between  the  two,  ex- 
cept an  inspection  of  the  documents  them- 
selves. Upon  that  inspection,  I  think  that  a 
reasonably  fair  division  is  to  assign  the  value 
of  $100  to  the  presldenf  B  list,  and  $128.50  to 
the  clerk's  lists,  and  I  accordingly  find  those 
sums  to  be  their  values,  respectively.  I  find 
the  value  of  the  20  deeda  comprising  item  3  to 
be  $100.  I  find  the  value  of  the  abstract  tmok 
to  be  $700.  I  find  the  value  of  the  landbook 
to  be  $100.  I  find  the  value  of  the  letter 
book  to  be  $1.60.  I  find  the  value  of  the 
deed  from  McCray  to  be  $1<X>.  I  find  the 
value  of  the  lot  of  printed  blank  deeds  com- 
prising item  8  to  be  $14.  I  find  the  value 
of  the  Godb7  abstract  to  be  $15.   I  find  the 


value  of  the  Carpenter  &  Co.  abstract  to  be 
$ia  I  find  the  value  of  the  plats  comprising 
the  eleventh  item  to  be  $1.  I  find  the  value 
of  the  original  entry  certificates  for  swamp 
and  overflowed  lands,  comprising  the  twdfth 
item,  to  be  $100.  I  find  the  value  of  the 
lot  of  miscellaneous  deeds  and  papers  com- 
prising the  fourteenth  Item  to  be  1  cent  I 
further  find  that  the  two  lists  constituting 
items  1  and  2.  the  McCray  deed  constituting 
Item  7,  the  printed  blank  deeds  constituting 
item  8,  the  plats  constituting  item  11,  and 
the  session  acts  of  the  state  of  Arkansas 
constituting  Item  13.  have  been  turned  over 
to  the  referee  during  the  hearing  of  this 
cause.  There  is  no  sufficient  evidence  in  the 
record  on  which  to  base  any  finding  of  sub- 
stantial damages  for  the  detention  by  the  de- 
fendant of  these  articles,  or  any  ot  them, 
and  I  therefore  assess  tbe  damages  at  $1. 

"Conclusions  of  Law. 

"From  tbe  foregoing  findings  of  facts,  my 
conclusions  of  law  are  as  follows: 

"That  tbe  articles  comprised  in  Items  1  to 
12.  inclusive,  are  now.  and  were  at  the  date 
of  the  suing  out  of  the  writ  In  this  case, 
the  property  of  plaintiff,  and  that  plaintiff 
was  entitled  to  the  possession  of  them,  and 
each  of  them,  on  that  date,  and  that  de- 
fendant on  said  date  wrongfully  detained  and 
withheld  the  same,  and  all  of  them,  from 
tbe  plaintiff.  In  the  city  of  St  Louis,  and 
that  the  cause  of  action  Is  not  barred  by  tbe 
statute  of  limitations. 

"I  further  find  that  the  articles  embraced 
In  Items  1,  2,  7,  8,  and  11,  being  the  presi- 
dent's list,  the  clerk's  Hats,  the  McCray  deed, 
the  printed  blank  deeds,  and  the  plats,  should 
be  delivered  to  the  plaintiff,  and  that  the 
aggregate  value  of  said  items  at  the  time  of 
the  hearing  was  $343.50. 

"I  find  that  the  session  acta  of  the  state  ot 
Arkansas  for  the  year  1869,  being  the  thir- 
teenth Item  In  the  affidavit  and  petition,  was 
at  the  date  of  tbe  suing  out  of  the  vrrlt  tbe 
property  of  the  defendant;  that  plaintiff  was 
not  at  that  date,  and  la  not  now,  entitled  to 
Its  possession;  that  Its  value  is  $2.50;  and 
that  It  should  be  returned  to  the  defendant 

"I  further  assess  tbe  value  of  Items  3,  4. 
B.  6.  9.  10,  12,  and  14  of  the  list  set  out  In 
said  affidavit  and  petition,  being  the  20  deeds, 
the  abstract  book,  the  landbook,  the  letter 
book,  the  Godby  abstract,  the  Carpenter  8c 
Co.  abstract,  100  original  entry  certificates, 
and  a  lot  of  miscellaneous  papers  and  deeds, 
at  $1,026.51,  in  accordance  with  the  specific 
findings  on  pages  51-3  and  72-3  of  this  report 

"I  find  that  plaintiff  Is  entlUed  to  recover 
of  defendant  $1  damages  for  the  detention 
of  the  property  herrfnbefore  mentioned. 

"I  therefore  recommend  that  Judgment  be 
rendered  In  favOT  of  the  plaintiff,  and  against 
tbe  defendant  and  his  sureties,  to  the  follow- 
ing effect:  That  the  articles  embraced  in 
Items  1,  2,  7,  8,  and  11  be  delivered  to  the 
plalntlfl  under  the  stipulation  hereinbefore 

Digitized  by  Google 


S24 


77  SOUTHWBSTBBN  BBPOBTBB. 


(Mo. 


mentioned,  -which  wlU  be  found  on  pages  IS, 
14,  67,  and  68  of  the  record;  that  ae  to  the 
other  erttdee,  vis.,  the  tw^ty  deeds,  com- 
prising Item  8,  the  abstract  book,  con^rlslng 
Item  4,  the  landbook,  cconprlslng  Item  6,  the 
letter  book,  comprising  Item  6,  the  Gtodby 
Abstract,  comprising  Item  9.  the  Carpenter  & 
Co.  abstract,  embracing  Item  10,  and  the  100 
orlglmil  entZ7  certificates,  comprising  it«n 
12,  Judgment  be  rendered  against  the  de- 
fendant and  his  surety  that  he  return  said 
articles,  and  each  of  them,  to  the  plalntllf, 
or  pay  their  assessed  value  as  above,  at  the 
elet-tlon  of  the  plaintiff,  and  that  he  pay  to 
the  plalntifl  91  aa  damages,  and  the  costs  of 
this  suit,  and  that  the  session  acts  of  the 
state  of  Arkansas  for  the  year  1869,  being 
Item  13,  be  delivered  to  the  defendant 

"My  rulings  on  the  objection  to  evidence 
hare  been  entered  in  the  transcript. 

"I  return  herewith  the  evidence  and  the 
exhibits,  Inclndlng  the  two  Hats,  the  He- 
Gray  deed,  and  the  session  acts  of  Arkansas. 
The  printed  blank  deeds  and  the  plats  have 
been  delivered  to  the  plaintiff. 

"The  parties  have  agreed  that  an  allow- 
ance diall  be  made  to  the  referee  of  9^  for 
his  services  herein,  and  each  of  said  parties 
has  paid  to  the  referee  one-half  ia  said  sum, 
to  wit.  f  126. 

"All  Of  which  Is  respectfully  submitted. 

"Everett  W.  Pattison, 
"Referee." 

Defendant  filed  exceptions  to  the  finding, 
which  the  court  overruled,  and  rendered 
Judgment  for  plaintiff,  as  recommended  by 
the  referee.  No  exceptions  were  taken  to 
the  action  of  the  court  In  overruling  the  ex- 
ceptions filed  by  defendant  to  the  finding  of 
tiie  referee. 

The  case  is  brought  here  in  the  form  of 
abstracts.  Under  the  head  of  "SiUnutes  of 
the  Court,"  we  find  the  followli^:  "Decem- 
ber Ist,  defendanlfs  motion  for  new  trial 
filed.  December  22d,  defendant's  motion  for 
new  trial  overruled."  The  motion  for  new 
trial  is  not  to  be  tound  in  the  record  before 
us.  The  only  Intelligent  information  of  what 
the  evidence  was  is  found  in  a  rteumft  of  It 
made  by  the  referee  In  his  report  The  ab- 
stract of  the  evldmce,  as  made  by  the  de- 
fendant, la  but  Uttle  more  than  a  citation 
to  pages  of  the  record  where  the  evidence 
of  the  witnesses  may  be  found,  but  he  has 
not  furnished  us  with  that  record,  and  bis 
index  l8  of  no  service  to  us.  The  finding  of 
the  referee  stands  upon  the  same  footing, 
in  respect  to  the  evidence,  as  the  verdict  of 
a  Jury;  and,  If  supported  by  substontlal  evi- 
dence, it  cannot  be  disturbed  by  an  appel- 
late court  Tufts  V.  Latshaw,  172  Mo.  369, 
72  8.  W.  679,  and  cases  dted  at  page  372, 
172  Mo.,  and  page  683,  72  S.  W.  The  atote- 
ment  of  what  the  evidence  was  by  the  ref- 
eree in  hiB  report  (and  this  Is  all  we  have 
to  fm  by)  not  only  supports  his  finding,  but 
fsupports  it  by  the  greater  weight  of  the  evi- 
dence. The  record,  however,  Is  in  such  con- 


dition that  we  cannot  review  On  report  of 
the  referee,  or  the  actton  of  the  court  in 
entralng  Judgment  thereon,  for  the  law  Is 
tiiat  the  party  objecting  to  the  finding  of  a 
referee  most  except  to  tiie  action  of  the 
court  In  overraling  his  exceptions  to  ttie  re- 
port, and  again  call  the  court* a  attention  to 
the  alleged  error  in  Ills  motl<m  for  a  new 
trlaL  BoBley  v.  Cook,  86  Mo.  App.  422,  and 
cases  <dted.  The  record  befwe  us  does  not 
show  that  any  exceptions  to  the  action  of 
the  court  in  overruling  the  defendant's  ex- 
ception to  the  finding  of  the  referee  -were 
saved  at  any  time  or  in  any  manner. 

It  resulto  that  there  la  nothing  here  f<w 
review,  and  the  Judgment  is  affirmed. 

RBYBUBN  and  GOODB,  J7.,  concur. 


BIGI^  V.  OiONOBL 
(Goort  of  Appeals  at  8t  lionla,  316b   Deb  1, 
1908.) 

CONVERSION— ACTION  BT  MORTGAOOI^-IN- 
TERBST— QUESTION  FOR  JURT. 

1.  After  condition  broken,  but  prior  to  de- 
mand by  a  mortgagee  for  the  possesaion  of 
chattela,  and  prior  to  hia  taking  possession, 
the  mortgagor  may  maintain  an  actitm  for 
their  conversion  by  a  warehoaseman  with 
wbom  they  have  beat  stored. 

2.  Whether  interest  should  be  recovered  on 
the  value  of  goods  converted  from  the  dato  of 
the  conversion  to  that  of  the  verdict  la  a  ques- 
tion for  the  Juiy. 

Appeal  from  St  Louis  CSrcult  Court; 
FrankUn  Ferriss,  Judge. 

Action  by  Frelde  S.  Blgler  against  Bnfns 
U.  Leonori.  Jr.,  for  conversion.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed  on  condition'  of  remittitur 
of  a  part  of  the  Judgment 

Kortjohn  &  Kortjohn,  for  appellant  S. 
O.  T.  Smith  and  A.  L.  Y.  Mueller,  for  re- 
spondent 

BEYBURN,  J.  In  August.  1899,  plaintiff 
delivered  to  defendant  a  public  warehouse- 
man In  the  city  of  St  Louis,  a  qiiantlty  of 
household  goods  and  chattels  for  storage  at 
rate  of  $6  per  mouth.  About  a  year  prior 
thereto  plaintiff  had  executed  and  deliver- 
ed to  one  Little  a  chattel  mortgage  upon  the 
same  personalty  to  secure  an  IndebtedneRs 
of  $50  due  no  days  after  date;  the  property 
being  tben  contained  In  and  comprising  the 
furniture  and  household  equipment  of  dwell- 
ings Nob.  615  and  617  South  Broadway,  St 
LouIb,  where  plaintiff  was  conducting  room- 
ing houses.  In  January,  1000,  defendant  ad- 
vertised the  sale  of  the  goods  for  default  In 
the  charges,  purporting  to  act  under  the 
provisions  of  section  S482.  2  Rev.  St  1899; 
but  no  sale  was  then  made,  nor  uutll  Febru- 
ary 23d  following,  when,  without  notice  to 
or  knowledge  of  plalntiflf,  and  without  cod- 

f  1.  Sm  Chftttsl  MortcasM,  voL  $,  CattL  Dig.  | 
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forming  to  the  statutory  requirements,  the 
property  was  disposed  of  by  defendant 
The  latter  sale  was  alleged  to  liaTe  been 
made  at  directions  of  a  minor  son  of  plaUitltC, 
whrae  authority'  as  ber  agent  was  repudiated 
by  plaintiff. 

1.  After  condition  broken,  but  prior  to  de- 
mand for  possession  by  the  mortgagee,  and 
In  advance,  also,  of  possession  taken  by  the 
latter,  the  mortgagor  may  maintain  an  ac- 
tion for  conversion  of  the  mortgaged  prop* 
erty  by  a  stranger.  Upon  default  In  payment 
of  the  mortgage  Indebtedness,  or  other 
breach  of  the  Qovenants  of  the  mortgage — 
for  example,  the  removal  of  the  property 
from  the  Broadway  houses  to  the  premises 
of  defendant— the  mortgagee  could  have  ex- 
ercised the  right  reserved  to  him  therein, 
and,  taking  possession  of  the  property,  have 
proceeded  to  enforce  the  power  of  sale  there- 
mider;  but  there  Is  no  evidence  that  the 
mortgagee  sought  to  enforce  the  terms  of  the 
mortgage,  and  It  Is  conceded  that  the  sale  of 
tlie  mortgaged  property  was  not  made  imder 
tlie  conditional  right  of  sale  therein.  Until 
the  mortgagee  saw  fit  to  put  In  operation  the 
provisions  of  the  m<H*tgage,  the  rights  of  the 
plaintiff  in  the  property,  subject  to  ttie 
rights  of  the  mortgsgee.  continued.  Even  If 
the  latter  had  taken  possession  of  the  prop- 
erty, and  made  sale  without  compliance  with 
the  terms  of  sale  provided  by  the  mortgagi, 
he  could  have  been  held  to  account  for  the 
market  value  Tobener  v.  Hasslnbusch,  S6 
Mo.  App.  S91:  Bnddingtoii  v.  Mastbrook,  17 
Mo.  App.  677. 

2.  The  court,  of  Its  own  motion,  gave  the 
following  instruction  to  the  jury:  "U  yon 
believe  from  the  evidence  that  defendant 
sold  the  property  in  qneatlon  without  any 
authority  or  consent  from  plaintiff,  then  yoa 
should  return  a  verdict  for  plaintiff  for  such 
sum  as  you  may  find  from  the  evidence  the 
tnopoty  which  was  stored  with  defendant 
and  sold  was  reasonably  worth  at  the  date 
of  sale,  with  Interest  at  six  per  cent,  from 
ITebraary  28,  1900,  the  date  of  sale.  Yon 
win  confute  the  Interest,  and  add  It  to  the 
principal,  and  render  one  aggr^ate  sum  in 
foxa  verdict  If,  however,  you  believe  from 
the  evidence  that  plaintiff  did  not  pay  the 
mortgage  to  Mr.  Uttle,  but  that  same  was 
paid  ont  of  proceeds  of  sale,  then  you  should 
deduct  the  amount  paid  on  such  mortgage 
tiom  the  damages  yon  find  for  plaintiff. 
Yon  ahould  also  allow  defendant  such  sum 
as  tiie  evidence  shows  he  was  entitled  to  for 
ston^  and  charges,  and  deduct  same  from 
the  damages  of  plaintiff."  This  action  was 
ex  delicto,  and  not  OE  contractn,  being  for 
tbe  conversion  of  tlie'  household  property 
stored  irlth  defendant  Section  2868,  Rev. 
St  1899.  ftmnerly  section  4430,  has  been  de- 
clared bnt  the  enactment  of  the  common-law 
mle  in  this  state,  and  raiting  no  presumption 
not  already  oisting.  As  a  general  rule,  In- 
terest la  not  allowable  In  actions  sounding  in 
tort  fi>r  unllQuIdated  damages.   Under  the 


above  statute  the  allowance  of  interest  as 
an  element  of  damages  In  addition  to  the 
value  of  the  goods  at  the  time  of  their  con- 
version Is  wholly  committed  to  the  discre- 
tion of  the  Jury.  Carson  v.  Smith,  133  Mo. 
606,  34  S.  W.  855.  The  Jury  may,  if  tiiey 
see  fit,  allow  Interest  In  their  award  of  dam- 
ages, but  the  statute  leaves  It  entirely  to  the 
Jury  In  its  discretion  to  give  Interest  or  not 
under  the  proof  In  the  case;  but  this  instruc- 
tion wrests  from  the  Jury  such  discretionary 
power,  and  peremptorily  directs  the  compu- 
tation of  interest  upon  the  value  of  the  prop- 
erty and  the  rendition  of  the  aggregate  of 
the  principal  and  Interest  as  the  verdict 
"Wliatever  the  rule  may  have  been  in  the 
absence  of  any  statutory  enactment,  there 
Is  now  no  room  for  doubt.  Language  could 
not  be  plainer.  The  manifest  intention  of 
the  Legislature  by  this  statute  is  that  In  this 
class  of  cases  the  question  of  interest  as 
damages  should  be  for  the  Jury,  and  not  for 
the  court"  State  ex  rel.  v.  Hope,  121  Mo. 
84,  26  S.  W.  893;  Vermillion  v.  LeCiare,  89 
Mo.  App.  55.  The  verdict  for  $373.98.  ob- 
viously in  obedience  to  the  instruction  above 
'  quoted,  embraces  principal  and  interest  com- 
>  puted  at  the  statutory  rate  therein  named. 
It  seems  to  us  that  the  ends  of  Justice  will 
be  promoted  and  subserved  by  affording 
plalntm  an  opportunity  to  rectify  the  error 
of  the  lower  court  by  remitting  the  excess. 
I  It  is  therefore  ordered  that  If  within  10 
!  days  from  the  date  of  the  Qllng  of  this  opln- 
I  Ion  the  plaintiff  shall  enter  in  this  court  a 
remittitur  of  $58.98,  the  Judgment  shall  stand 
affirmed  for  $315;  but  U  such  remittitur  be 
not  entered  within  the  period  fixed,  then  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded. 

BLAND,  P.  J.,  and  OOODB,  J.,  concur. 

McCLURE  V.  ULLMANN.* 

(Court  of  Appeals  at  St  Louis,  Mo.  Dec.  1, 
1908.) 

CONTRACT— ILLEQAUTT—AQKNOT—PLKADINa. 

1.  Where  one  acta  as  agent  of  both  the  sell' 
er  and  purchaser  of  land,  without  the  seller's 
knowledge  of  bis  agency  for  the  purchaser,  the 
contract  made  through  him  Is  void,  as  against 
public  policy. 

2.  Where  the  illegality  of  a  contract  sued  on 
appears  from  plaintiff's  evidence,  the  defend- 
ant may  take  advantage  of  this  defense, 
though  he  had  pleaded  only  a  general  denial. 

3.  The  retention  of  money  paid  under  a  con- 
tract, after  discovery  of  fraud  on  the  part  of 
the  other  parties,  does  not  constitute  a  ratifi- 
cation thereof,  where  it  Is  onlmown  which  par- 
ty famished  the  mon^. 

Appeal  from  Circuit  Court,  Greene  County; 
J.  T.  Neville,  Judge. 

Action  by  Roma  R.  McClure  against  L. 
nilmannforbreachof  contract  From  a  Judg- 
ment In  favor  of  defendant;  plaintiff  appeals 
Affirmed. 
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White  &  McOamnum,  for  appellant  BCaiin, 
Hwlne  &  Wdglit,  for  respondent. 

BLAND,  P.  J.  Tbe  evidence  on  tlie  part 
of  plaintiff  la  tbat  defendant  owned  a  va- 
cant lot  In  the  city  of  Springfield.  Mo.,  vrtilch 
Milton  HcGInre,  the  husband  of  plaintiff, 
wanted  to  purchase;  tbe  purchase  price  to 
be  furnished  partly  by  himself  and  parUy 
by  plaintiff;  conveyance  to  be  made  to  plali^ 
tiff  If  ber  husband  should  succeed  in  mak- 
ing the  purchase.  Milton  McOlure  bad  bad 
a  little  trouble  with  defendant  about  anoth- 
er lot,  and  did  not  believe  that  the  defiend- 
ant  would  sell  him  the  lot  McClure  was 
a  real  estate  agent  and  known  to  be  one  by 
the  defendant.  MoClure  got  Z.  T.  Bradley, 
another  real  estate  agent  to  consent  to  let 
him  use  his  name  as  the  purchaser,  provided 
he  conld  make  a  deal  with  the  defendant. 
After  this  anangement  with  Bradl^,  Mc- 
Olure called  on  defendant  In  tbe  capacity  of 
a  real  estate  agent  and  got  defendant  to 
name  a  price  at  which  he  would  sell  tbe  lot; 
telling  him  he  had  a  prospectiTe  purchaser 
for  It  Defendant  named  bis  price  at  ¥4,- 
000.  McGIure  then  said  to  him:  "Now,  what 
Is  there  In  It  for  me?  I  am  an  agent"  And 
he  said:  "I  wouldn't  pay  you  more  than 
twenty^Te  dollars."  McClure  went  away, 
but  in  a  short  time  returned  to  defendant 
and  paid  him  $25  earnest  mon^,  and  took 
from  him  the  following  receipt  and  contract: 

"Springfield,  Mo.,  April  24.  1901.  Becelv- 
ed  of  Z.  T.  Bradley  to  apply  to  payment 
of  purchase  price  of  four  thousand  dollars 
($4,000)  for  tbe  following  described  lot  front- 
ing on  College  street  In  said  dty,  to  wit: 
Beginning  one  hundred  and  forty  (140)  feet 
east  of  the  northwest  comer  of  lot  81  of 
block  11,  the  same  bting  the  n<nrthwe8t  cor- 
ner of  D.  a  Dade's  brick  store  building 
fronting  north  on  said  College  street  ttaence 
south  (with  tbe  variations  of  said  lot  as  here- 
tofore conveyed  by  D.  O.  Dade)  to  a  point 
midway  between  tbe  eotith  line  of  College 
street  and  the  nortii  Une  of  Sonth  alley  or 
Pickwick  street  thence  west  20  feet,  thence 
north  to  the  sooth  line  of  College  street 
thence  east  with  south  line  of  College  street 
20  feet  to  point  of  beginning.  Abstract  of 
title  to  be  furnished  by  tiie  undersigned 
showing  title  to  be  well  vested  in  fee  simple 
In  said  L.  tjllmann.  Title  to  the  lot  aforesaii 
to  be  conv^ed  by  good  and  sufficient  war- 
ranly  deed  to  Z.  T.  Bradley  or  to  such  peiv 
son  as  he  may  name  as  grantee.  Said  deed 
to  convey  the  right  and  privilege  to  use  the 
west  wall  of  tbe  Dade  brick  building  afore- 
said without  cost  or  compensation.  Balance 
of  purchase  price  to  be  paid  on  execution  and 
delivery  of  deed  aforesaid.  Same  to  be  con- 
summated within  a  reasonable  time  from  the 
date  hereof.  [Signed]  L.  UUmann."  Af tcr^ 
wards  there  was  some  controversy  about  who 
should  [My  the  taxes  on  the  lot  for  a  certain 
year.  McClure  agreed  to  pay  these  taxes. 
Then  came  up  some  doubt  sis  to  the  exact 


dimensions  of  the  lot  This  donbt  vraa  not 
solved,  but  McCluis  tendered  tiie  balance  of 
the  purchase  ivlce,  and  demanded  a  deed  to 
be  made  to  bis  wife,  the  plaintiff;  tbe  con- 
tract of  sale  and  purcluae  having  been  as- 
signed to  ber  by  Bradley.  D^ndant  refus- 
ed to  receive  the  purchase  mon^  or  to  make 
a  deed.  Plaintiff  then  Aued  on  tbe  contract 
to  recover  damages  for  breach  thereof.  The 
evidence  Is  tbat  tbe  lot  was,  at  the  time  of 
tbe  contract  for  its  sal^  wortb  from  $4,500 
to  $0,000.  The  answer  was  a  general  daiial. 
At  the  close  of  plaintUTs  evidence,  tbe  court 
instructed  tbe  Jury  to  return  a  verdict  for 
defmdant  A  moti<m  for  new  trial  was  filed, 
but  ovwmled,  whereupon  plaintiff  appealed. 

The  court  took  the  case  from  tbe  Jury  on 
tbe  ground  that  tbe  evidence  showed  Milton 
McClure  perpetrated  a  fraud  cm  dtfendant  in 
acting  as  agent  for  both  seller  and  purchaser, 
and  for  having  a  secret  interest  in  the  pur- 
chase. Tbat  the  evidence  disclosed  double 
agency,  and  the  practice  of  deception  on  de- 
fendant  there  is  no  donbt;  and  it  Is  hardly 
to  be  doubted  that  bad  McClure  disclosed 
to  the  defendant  bis  true  relation  to  tbe 
transaction,  tbe  contract  would  not  have  been 
altered  into  by  defendant  The  temptation 
to  commit  fraud  la  too  great  to  permit  one 
to  act  as  agent  for  both  buyer  and  sdler. 
This  dual  relation,  if  unknown  to  tbe  seller, 
makes  tbe  contract  absolutely  void,  because 
against  public  policy.  Chapman  v.  Gurrle, 
fil  Mo.  App.  40;  Smith  v.  Tyler.  67  Mo.  App. 
668;  Norman  v.  Boseman,  B9  Mo.  App.  682; 
De  Steiger  v.  Hollington,  17  Mo.  App.  882; 
Connor  v.  Black,  119  Mo.,  loc  dt  184.  24  a 
W.  1S4;  Atiee  v.  Fink,  75  Mo.  100,  48  Am. 
Bep.  38S;  Hafuer  v.  Hemm,  166  lU.  942. 
46  N.  B.  211:  Young  t.  Hughes.  82  N.  J. 
Bq.  872;  Humphrey  t.  Bddy  Transportation 
Oh,  107  MIcb.  168.  65  N.  W.  18;  Hampton  v. 
Lackens,  72  III.  App.  442;  Bice  v.  Wood,  113 
Mass.  138,  18  Am.  Bep.  469;  Holcomb  t. 
Weaver,  136  Mass.  265;  Bollman  v.  Loomts, 
41  Conn.  681;  Jansen  v.  Williams  (Neb.)  55 
N.  W.  279.  20  L.  B.  A.  207;  Halsey  V.  Mon- 
teiro.  92  Va.  5S1,  24  8.  E.  258;  Pinch  v.  Gon- 
rade's  Ex'r,  164  Pa.  826,  26  Ati.  86&  The 
case  of  De  Steiger  v.  Hollington,  supra,  la 
on  all  fours  with  the  one  at  bar.  In  tbat 
case  the  defendant  e^cuted  a  written  con- 
tract to  sell  land.  Tbe  evidence  showed  tiiat 
tbe  agent  who  procured  his  signature  to  the 
contract  was,  without  tbe  knowledge  of  de- 
fendant acting  also  as  tbe  agent  of  tbe  pur- 
chaser. On  discovery  of  tills  dual  capacity, 
the  defendant  refused  to  recdve  the  balance 
of  tbe  agreed  purchase  pric^  or  to  execute 
and  deliver  a  deed  to  the  premises.  The  suit 
was  to  recover  damages  for  a  breach  of  tbe 
contract  The  trial  court  refused  the  follow- 
ing declaration  of  law  asked  by  tbe  defend- 
ant: 'irnder  the  law,  H.  8.  Beery  could  not 
act  as  agent  for  both  defendant  and  plaintiff 
at  the  same  time  without  the  consent  of  both 
parties,  and  nettiiOT  tbe  recent  or  writing 
In  evidence,  nor  any  understanding  or  agree- 
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ment  at  tbe  time  of  signing  the  same,  wUl 
be  binding,  as  between  defendant  and  plain- 
tiff, unless  tbe  Jur;  find  from  tbe  evidence 
that  the  defendant  bad  at  tbe  time  full 
knowledge  tbat  said  Beery  was  acting  for 
and  In  tbe  Interest  of  tbe  plaintiff."  Tbe 
Judgment  was  reversed  for  refusal  of  tbe 
court  to  grant  tbls  Instruction;  the  court, 
throngb  BlUson.  saying:  "So  Jealous  is 
tbe  law  as  to  the  relation  between  principal 
and*  agent,  that,  in  passing  on  questions  of 
Ibis  character  arising  between  tbem,  tbe 
mere  fact  of  the  discoTery  of  no  actual  fraud 
or  bad  faith  does  not  relieve  the  case  In  tbe 
least  The  cases  are  nearly.  If  not  quite, 
uniform,  where  the  double  employment  ex- 
ists and  Is  not  known.  No  recovery  can  be 
bad  against  the  party  kept  in  Ignorance,  and 
the  result  is  not  made  to  turn  on  the  pres- 
ence or  absence  of  designed  duplicity  and 
fraud,  but  is  a  consequence  of  established 
policy.*  Scrlbner  v.  Collar,  40  Mich.  376,  29 
Am.  Bep.  541.  Tbe  same  principle  Is  well 
expressed  In  the  case  of  Everbart  v.  Searle, 
71  Pa.  266.  It  Is  said  In  that  case  tbat  it 
matters  not  that  there  was  no  fraud  meditat- 
ed, and  no  Injury  done.  Tbe  rule  is  not  In- 
tended to  be  remedial  of  actual  wrong,  bat 
preventive  of  tbe  possibility  of  it'  *' 

2.  The  contract  on  which  this  suit  la 
brought  Is  fair  on  its  face.  Its  illegality  was 
shown  by  extrinsic  facts.  For  this  reason.  It 
Is  contended  by  plaintiff  that  the  defense  of 
fraud  was  not  available  under  defendant's 
answer  (a  general  denial);  tbat  he  should 
have  stated  the  extrinsic  facts  in  bis  an- 
swer to  mal£e  tbe  defense  of  fraud  available. 
In  Sybert  v.  Jones,  19  Mo.  86,  Moore  v.  Rin- 
go.  82  Mo.  468,  and  Musser  v.  Adler,  86  Mo. 
445,  It  was  ruled  that  a  special  defense— as 
tbat  the  services  sued  for  were  contrary  to 
public  poilcy--Bhould  be  pleaded.  But  in 
Spragae  v.  Rooney,  104  Mo.  849,  16  S.  W. 
505,  It  was  held  tbat,  under  a  general  de- 
nial, parol  evidence  was  admissible  to  show 
that  a  contract  under  seal  was  void,  as  op- 
posed to  public  policy,  and  that,  in  contem- 
plation of  law,  in  consequence  of  the  proven 
illegality,  no  contract  at  all  had  ever  existed. 
In  a  later  case  (St  Louis,  etc..  Association 
V.  Delano,  108  Mo.,  loe.  dt  220,  18  8.  W. 
1101)  it  was  held  tbat  tbe  defense  of  ll* 
legality  of  the  contract  sued  on  must  be  spe- 
cifically pleaded.  In  the  absence  of  anything 
in  the  petition  disclosing  such  illegality.  In 
McDearmott  v.  Sedgwick,  140  Mo.  172,  88  S. 
W.  776,  Sprague  v.  Booney,  supra,  is  over^ 
ruled;  and  the  cases  of  St  Ixiuls,  etc.,  As- 
sociation V,  Delano,  Sybert  v.  Jones.  Moore 
V.  Rlngo,  and  Musser  v.  Adler,  supra,  were 
approved.  In  McDearmott  v.  Sedgwick,  su- 
pra, at  page  183,  140  Mo.,  and  page  779,  39 
S.  W.,  It  Is  said  tliat  the  common  statement 
of  tbe  courts  Is  tbat  "if  It  appears  from 
plaintiffs  own  showing  that  the  contract 
arises  from  an  Immoral  cause,  or  tbe  trans- 
gression of  a  positive  law,  tbe  court  will  at 
once  refuse  Ite  osristanoe.  Bnt  wh«k  tbe 


illegality  does  not  appear  from.tiie  contract 
Itself,  or  from  the  evidence  necessary  to 
prove  it,  but  depends  upon  extraneous  facts, 
the  defense  Is  new  matter,  and  must  be 
pleaded  in  order  to  be  available."  Tbe  ille- 
gality of  the  contract  sued  on  did  not  appear 
upon  tbe  face  of  the  contract  or  In  tbe  peti- 
tion, but,  in  making  bis  proof  of  the  con- 
tract, plaintiff,  by  bis  evidence,  showed  tliat 
it  was  Illegal;  hence  it  was  upon  bis  own 
showing  that  the  illegality  was  made  to  ap- 
pear, and  It  seems  to  ns  that  tbe  manner  of 
showing  It  is  of  no  consequence.  The  fact 
that  the  plaintiff  affirmatively  shows  it  is  tbe 
principle  thln^t  Wben  he  made  tbls  show- 
ing, the  court  very  properly  refused  blm  Ita 
assistance. 

3.  It  is  contended  tbat  defendant  rattfled 
the  contract  after  be  became  possessed  of  tbe 
fact  tbat  McCIure,  in  procuring  it  was  act- 
ing in  a  double  capacity  by  retaining  the 
$25  earnest  money.  The  record  does  not 
show  whose  money  tbls  was.  McOlure  band- 
ed it  to  defendant  and  testified  he  was  to 
furnish  one  half  the  purchase  price  of  the 
land,  and  bis  wlf6  the  other  lialf.  bnt  which 
of  tbem  furnished  tbe  $25  Is  not  In  evidence, 
and  hence  to  whom  payment  or  a  tender  of 
payment  should  be  made  is  left  In  doubt. 
If  It  is  McOIure's  money,  tbe  defendant  could 
not  pay  It  to  tbe  plaintiff.  It  was  paid  to 
him  as  tbe  money  of  Bradley.  Until  tbe  Mc- 
Glures  agree  among  themselves  as  to  whlcli 
of  them  the  money  should  be  paid,  defend- 
ant ought  not  to  be  prejudiced  by  not  hav- 
ing made  a  pnnnpt  tender  to  either  one  of 
tbem. 

Tbe  Judgment  la  affirmed. 
BBYBUBN  and  GOODS,  JJ^  concur. 


BAGWELL  V.  AMERICAN  StTRBTT  00. 
OF  NEW  YORK. 

(Court  of  Appeals  at  St.  Lovis,  Ho.   Dee.  1, 

1908.) 

SURBTT  OP  BOILDINO  CONTRACTOR— LI ABIU- 
TY— DISCHAR0E-8UFFICIB1NCT  OP  PROOF. 

1.  A  surety  of  a  contractor  for  the  constmc- 
tlon  of  a  building,  guarantying  the  faithful 
performance  of  the  contract,  Is  not  relieved 
from  liabilitT  on  proof  that  the  owner  of  the 
boiidiDg  failed  to  promptly  select  material, 
causing  delay,  except  as  to  tbe  stipulation  ^o- 
vidisg  for  a  forfdture  If  the  boiloing  was  not 
completed  within  a  specified  time. 

2.  A  Burety  of  a  contractor  for  the  constrac- 
tion  of  a  bnildiog  is  not  relieved  from  Uabil* 
ity  on  proof  tbat  some  of  tbe  inatallments  doe 
under  the  contract  were  not  promptly  paid,  the 
failure  to  pay  promptly  not  resulting  from  any 
agreement  tietween  the  contractor  and  the  per- 
son furnishing  the  money  for  the  owner. 

3.  The  surety  In  a  bond  of  a  building  con- 
tractor covering  any  alterations  to  the  con- 
tract not  exceeding  in  extra  cost  a  specified 
sum,  and  atipalatiug  that  the  aurety  expressly 
waived  all  rights  to  be  notified  of  alterations, 
and  acknowledging  itself  to  be  bound  uncon- 
ditionally for  the  faithful  performance  of  sndi 
alterations,  was  not  relieved  by  proof  of  chan- 

I  ges  from  the  ori^nal  plans  without  the  knowK 
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edge  of  the  sqrety.  aod  without  orders  from 
'he  architect,  and  computation  of  the  cost  by 
him,  as  provided  In  the  building  contract, 
when  the  cost  of  the  changes  did  not  exceed 
the  sum  spec-i&ed. 

Appeal  from  St.  Loalfl  Oireult  Court;  H.  D. 
Wood,  Judge. 

Action  by  William  B.  Bagwell  against  the 
American  Surety  Company  of  New  York. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

W.  B.  &  Ford  W.  Thompson,  for  appellant 
Virg^  Bule,  (or  respondent 

Opinion. 

GOODE.  J.  The  appellant,  the  American 
Surety  Company,  Is  surety  for  William  Lo- 
gan on  a  bond  given  by  said  Logan  to  Wil- 
liam B.  Bagwell  for  the  faithful  performance 
of  a  contract  between  Logan  and  Bagwell, 
wherein  the  former  agreed  to  build  a  house 
for  the  latter.  This  action  was  brought  on 
the  bond  to  recover  damages  for  certain 
breaches  of  the  building  contract  by  Logan, 
which  pat  Bagwell  to  an  expense  of  nearly 
$600  above  the  contract  price  of  the  house. 
The  breaches  were  the  failure  of  Logan  to 
pay  for  materials  and  labor,  discharge  some 
liens  for  labor  and  material,  and  complete 
the  house  In  the  time  stipulated.  In  defense 
of  the  action  appellant  answered  that  Bag- 
well failed  to  perform  his  part  of  the  build- 
ing contract,  to  wit,  that  he  unduly  post- 
poned the  selection  of  certain  articles  called 
for  in  the  architects'  spectQcatlons,  and 
which  Bagwell  had  reserved  tbe  right  to 
choose,  thereby  hindering  the  contractor's 
work,  and  preventing  the  expeditious  com- 
pletion of  the  house;  that  Bagwell  did  not 
pay  Logan  the  installments  of  tbe  contract 
price  on  the  dates  they  were  stipulated  to  be 
paid,  thus  hindering  Logan's  work  by  leaving 
him  without  means  to  prosecute  It;  that  the 
delay  in  payment  grew  out  of  an  independ- 
ent contract  (to  be  stated  later)  entered  Into 
by  Bagwell,  Logan,  and  J.  E.  Love,  from 
whom  Bagwell  borrowed  the  money  to  de- 
fray tbe  cost  of  the  house;  that  alterations 
were  made  by  Bagwell  as  the  house  progress- 
ed in  contravention  of  the  contract.  Those 
alleged  defaults  are  pleaded  In  discharge  of 
the  appellant  as  surety  on  Logan's  bond  on 
the  ground  that  they  happened  without  Its 
knowledge,  and  enlarged  the  obligation  for 
which  appellant  bound  Itself  as  Logan's  sure- 
ty. This  case  was  partly  tried  In  the  clraiit 
court,  but,  after  some  evidence  had  been  in- 
troduced, was  referred  to  Hon.  Daniel  O. 
Taylor,  as  referee,  before  whom  the  taking 
of  evidence,  after  many  adjournments  to  ac- 
commodate the  parties,  was  finished.  While 
tbe  bearing  was  in  progress  before  tbe  refer- 
ee, it  was  su^ended  at  tbe  request  of  the  ap- 
pellant, In  order  that  an  amended  answer 
might  be  filed  In  the  cause  by  leave  of  the 
circuit  court;  and  on  the  19th  day  of  De- 
cember. 1002,  appHcutlou  was  made  to  the 
court  for  leave  to  file  the  answer.  The  re- 


spondent objected  for  the  reason  that  the 
case  bad  been  pending  for  years,  had  been 
partly  tried  before  the  drcuit  cotut,  then  re- 
ferred- The  hearing  was  in  progress  before 
the  referee  on  Issues  that  had  long  been 
made  up,  and  the  referee  was  so  far  ad- 
vanced with  the  cause  that  be  expected  to 
close  It  on  December  28d,  four  days  from  tbe 
date  of  tbe  motion  for  leave  to  amend.  Tbe 
eoui-t  sustained  tbe  objection,  and  refused 
permission  to  file  an  amended  answer,  to 
which  ruling  the  defendant  excepted,  and 
filed  a  term  bill  of  exceptions. 

I'he  amendment  appellant  desired  to  make 
was  to  Insert  in  tbe  answer  a  statement  of 
the  agreement  alleged  to  bave  been  made 
Logan  and  Bagwell  at  the  request  of  Love  In 
modification  of  the  terms  of  paym«it  to  Lo- 
gan provided  in  the  original  contract  The 
proffered  amendment  states  that,  after  the 
execution  of  tbe  bnllding  contract  and  tbe 
bond  in  suit,  Bagwell  and  Logan  made  a  new 
and  additional  agreement  in  regard  to  pay- 
ments without  the  knowledge  and  consent  of 
the  surety  company,  whereby  Logan  agreed 
to  give  plaintiff  and  bis  agent,  I^ve,  five 
days*  time  to  pay  any  installment  after  it  fell 
due;  that  under  the  new  agreement  Love  was 
not  bound  to  make  a  payment  unless  the  su- 
perintendents of  tbe  building  drew  an  order 
on  bim,  and  certified  that  Logan  bad  paid  for 
the  materials  and  labor  so  used,  and  then 
was  only  bound  to  pay  after  five  days;  that 
those  terms  altered  the  contract  for  which 
appellant  became  surety.  One  term  of  tbe 
building  agreement  between  Bagwell  and  l-io- 
gan  provided  that  no  alterations  should  he 
made  in  the  work  shown  and  described  in 
the  drawings  and  specifications,  except  on  the 
written  order  of  the  architects,  and  that 
when  so  made,  the  value  of  the  work  added 
or  omitted  should  be  computed  by  the  archi- 
tects, and  the  amonnt  added  to  or  deducted 
from  the  contract  price.  The  architects  who 
drew  the  plans  and  specifications  and  super- 
intended the  constraction  of  the  building 
were  Matthews  &  Clarke.  There  was  a  pro- 
vision of  the  contract  that  If  the  house  was 
not  completed  by  June  20, 18M,  Logan  shonld 
pay  Bagwell  $3  a  day  thereafter  until  it  was 
completed,  as  liquidated  damages.  The  ref- 
eree found  that  Logan,  Instead  of  finishing 
the  Job,  abandoned  it  after  the  walls  were 
op  and  the  roof  on,  but  when  considerable 
work  remained  undone,  and  that  Bagwell  end 
his  architects  finished  It  as  they  bad  a  right 
to  do  under  the  contract  He  refused  to  al- 
low the  forfeiture  of  f3  a  day  against  Logan, 
because  the  delay  was  due,  In  a  measure,  to 
Bagwell's  own  neglect  in  selecting  certain 
materials;  and  Bagwell,  moreovet,  took  f>os- 
sesslon  of  the  house  with  liOgan's  permission, 
while  it  remained  unfinished.  In  considera- 
tion of  those  circumstances  the  learned  ref- 
eree deemed  it  unjust  to  tax  the  surety  on 
lagan's  bond  with  the  penalty  for  delay  in 
finishing  the  work.  As  Bagwell  submitted  to 
that  mllng.  It  is  not  before  us  for  review. 
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Tbe  referee  fotmd  that  on  account  of  Lo- 
gan's failure  to  carry  out  the  coutract  Bag- 
well bad  to  pay  about  $560  more  tban  tbe 
contract  price  to  get  tbe  bouse  finished,  for 
which  sum.  with  Interest,  be  advised  tbe  cir- 
cuit court  to  render  judgment  and  this  was 
done.  We  have  no  cause  to  notice  tbe  Items 
Included  in  that  totaL 

As  to  tbe  release  of  tbe  surety  by  Bag- 
well's failure  to  promptly  select  material  end 
the  consequent  delay  of  the  work  of  construc- 
tion, we  think  tbat  circumstance  could  have 
bad  no  effect  on  tbe  surety  company's  liabil- 
ity, except  the  chance  of  burdening  it  with 
payment  of  tbe  stipulated  forfeiture;  and,  as 
tbe  judgment  below  relieved  tbe  company 
from  the  forfeiture,  Its  contention  on  this 
point  is  devoid  of  merit.  Slight  negligence 
oa  Bagwell's  part  In  choosing  tiling  and  other 
material  was  not  a  breach  going  to  the  en- 
tire consideration  of  the  contract,  and  so  an- 
nulling it,  and  the  bond  with  it;  but  one  tbat 
gave  Logan  a  claim  for  whatever  loss  be  sus- 
tained by  the  enforced  delay,  and  relieved 
bim  from  blame  for  failure  to  finish  In  time  If 
the  failure  was  due  to  respondent's  neglect. 
Under  tbe  facts  shown  it  affected  the  sure- 
ty's liability  only  as  to  the  stipulated  forfei- 
ture. Smith  V.  Crews,  2  Mo.  App.  269; 
O'N'eili  V.  Webb,  78  Mo.  App.  1;  Springfield 
Seed  Co.  v.  Walt,  94  Mo.  App.  76,  67  S.  W. 
936. 

It  Is  earnestly  cfflitended  that  tbe  surety 
was  released  by  tbe  side  agreement  orally 
mauf  between  hogan  and  Bagwell,  allowing 
five  days'  grace  for  payment  of  each  In- 
stallment of  tbe  contract  price.  Those  lu- 
Btallments  fell  due  as  different  stages  were 
reached  In  tbe  construction  of  the  building. 
One  was  to  be  paid  when  tbe  first  floor  Joists 
were  In;  another  when  the  second  floor  Joists 
were  in;  another  when  tbe  roof  was  on,  and 
so  on.  The  verbal  arrangement  attempted 
to  be  pleaded  by  way  of  amendment  to  the 
answer  tbat  Love,  who  furnished  the  money, 
should  have  five  days'  notice  before  he  bad 
to  pay  an  Installment,  and  have,  too,  a  cer- 
tificate of  the  architects  tbat  material  and 
labor  bills  bad  been  paid,  was  an  amendment 
of  a  vital  character,  offered  several  years 
after  tbe  Issues  were  Joined,  and  In  tbe  midst 
of  tbe  referee's  hearing.  But  we  are  not 
called  on  to  decide  whether  the  drcoit. court 
abused  its  discretion  in  refusing  to  allow  It. 
Tbe  question  is  of  minor  Importance  In  view 
of  tbe  finding  by  tbe  referee  tbat  no  positive 
arrangement  of  tbat  kind  was  made;  that 
tbe  matter  was  discussed  in  a  general  way 
by  Love,  Bagwell,  and  Logan,  but  did  not 
crystallze  into  a  contract;  and.  moreover, 
tbat  there  was  no  consideration  for  such  an 
agreement.  The  referee's  opinion  on  tbe  sub- 
ject we  accept,  as  well  as  bis  finding  of  tbe 
,  facts:  "Tbe  evidence  on  this  subject  simply 
tended  to  show  an  oral  request  for  an  ac- 
commodation In  the  times  of  payment  differ- 
ent from  those  required  by  tbe  building  con- 
tract made      Lore,  Bagwell's  agent,  upon 


Logan,  and  promised  by  Logan.  This  re- 
quest and  promise  can  hardly  be  termed  an 
agreement,  as  the  evld^ice  produced  and 
offered  shows  it  to  have  been  made  without 
any  consideration  whatever,  and  without 
having  been  reduced  to  writing.  It  cannot 
be  contended  tliat  this  understanding  rises 
to  the  dignity  of  a  contract,  because  it  was 
subsequently  lived  up  to,  for  such  is  not  tbe 
fact  On  the  contrary,  the  evidence  shows 
that  some  of  the  payments  were  made  in 
exact  accordance  with  tbe  original  building 
contract,  and  tbat  In  tbe  only  instances  where 
there  was  a  failure  to  make  payments  in  ac- 
cordance with  tbe  contract  such  failure  re- 
sulted from  facts  at  wide  variance  with  tbe 
agreement  or  understanding  between  Logan 
and  Love." 

Tbe  remaining  inquiry  is  as  to  whether  tbe 
alterations  in  tbe  building  while  it  was  un- 
der construction  released  tbe  surety  on  tbe 
bond.  Tbe  referee  found  tbat  eight  changes 
from  the  original  plans  and  speclficationa  for 
tbe  house  were  made  by  order  of  Bagwell 
during  construction,  without  the  knowledge 
of  the  surety  company,  and  without  writteu 
orders  from  the  architects  and  computation 
of  tbe  cost  by  them.  He  found  further  tbat 
the  entire  cost  of  the  changes  did  not  ex- 
ceed ¥200.  If  we  are  to  look  only  to  tbe 
blading  contract  in  deciding  this  point,  tbe 
surety  company  must  be  held  to  have  been 
discharged.  As  we  have  said,  that  contract 
provided  tbat  no  alterations  should  be  made 
except  on  a  written  order  from  tbe  archi- 
tects, and  tbat.  when  made,  tbe  value  of  tbe 
work  added  to  or  omitted  should  be  computed 
by  the  architects,  and  added  to  or  deducted 
from  tbe  contract  price.  This  course  was 
not  pursued,  and  If  tbe  bond  contained  no 
more  than  an  obligation  for  faithful  per- 
formance of  tbe  contract  by  Ix>gan.  tbe  sure- 
ty was  released  when  tbe  principal  parties 
to  the  contract  altered  It  without  tbe  knowl- 
edge or  consent  of  tbe  surety;  and  so  tbe 
referee  found,  citing  Beers  v.  Wolf.  116  Mo. 
179,  22  S.  W.  620;  Kllloren  v.  Meehan,  55 
Mo.  App.  427;  Bldridge  v.  Puhr.  59  Mo.  App. 
44.  Those  cases  decide  tbat,  if  a  building 
contract  is  materially  altered  without  con- 
suiting  the  surety  on  the  contractor's  bond, 
tbe  surety  Is  discharged;  and  bold  further' 
tbat,  when  tbe  contract  contains  a  provision 
for  computation  by  the  architects  of  the  cost 
of  the  changes,  this  must  be  done  before  the 
changes  can  be  lawfully  made.  These  rules 
were  applied  for  tbe  surety's  benefit  in  Beers. 
V.  Wolf,  though  the  cost  of  the  deviations 
from  the  contract  dealt  with  in  that  case  ex- 
ceeded but  little  the  cost  of  the  changes  or-, 
dered  by  Bagwell.  But  tbe  bond  we  have  to 
coDBtrue  Is  anomalous,  and  appears  to  bear 
out  the  contention  of  the  respondent  and  the 
finding  of  the  referee  and  tbe  court  below 
that  the  clianses  made  by  Bagwell  had  no 
effect  on  tbe  surety's  obligation,  as  their  cost 
fell  below  |200.  Tbe  parties  to  the  contract, 
Bagwell  and  Logan,  were  both  parties  to  tbe 
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bond,  with  power  to  adopt  what  terms  they 
pleased  In  derlatloai'fEom  those  of  the  con- 
tract The  condition  of  the  ymaH,  In  so  tar 
as  It  apples  to  the  question  under  adTlse* 
m&at,  reads  as  follows: 

"The  condition  of  the  above  obligation  la 
each,  that,  whereas,  the  said  Wm.  Logan, 
has  on  the  day  of  the  date  at  these  presents, 
«Kcnted  and  entered  Into  a  certain  contract 
for  the  erection  of  a  certain  bidlding  in  said 
contract  described,  which  contract  is  hereto 
annexed:  Now,  if  the  said  Wm.  Logan  shall 
well  and  tmly  perform  and  fulfill  all  and 
VtTery  the  coroiantB,  conditions,  stipulations 
and  agreemmts  in  said  contract  mentioned 
to  be  performed  and  folfllled,  and  any  altera* 
tlona  and  addltitms  to  said  contract,  pro- 
vided snch  alterations  and  additions,  If  any 
such  be  made,  shall  not  exceed  in  extra  costs 
the  sum  of  two  hundred  dollars  ^200.00). 

"We,  the  said  sureties,  hereby  expressly 
waiving  all  rights  to  be  notified  of,  or  by  any 
further  act  to  give  our  assent  to^  such  altera- 
tions and  additions  and  a<^owledglng  our- 
selves to  be  bound  unconditionally  for  the 
faithful  performance  of  such  alterations  and 
additions  within  limit  of  such  costs  afore- 
said." 

It  will  be  noticed  that  the  above  clause  pro- 
vides for  alterations  from  the  original  plans 
Dot  to  entail  a  cost  of  mcxre  than  9aO(X  But 
the  appellant  contraids  the  true  construction 
of  the  clause  la  that,  In  any  event,  alterations 
should  be  made  In  conformity  to  the  regula- 
tions of  the  contract— that  Is.  upon  written 
ord«B  from  the  architects  and  a  computa- 
tion of  the  cost;  that,  when  made  in  that 
manner,  they  could  not  entail  an  additional 
expense  of  more  than  1200.  We  would  adopt 
this  interpretation  but  for  the  language  of  the 
bond  whereby  the  surety  company  acknowl- 
edges itself  to  be  bound  unconditionally  for 
the  faithful  performance  of  audi  alterations 
and  additions  within  the  specified  limit.  We 
are  inclined  to  the  view  which  pre  railed  be- 
low—that the  true  meaning  of  the  bond  was 
to  permit  alterations  to  the  amount  of  $200 
to  be  made  in  any  mode  the  parties  thought 
pmper,  regardless  of  the  ccmtract  mode,  with- 
out affecting  the  Buret's  liability.  The  con- 
dltitm  of  the  bond  binds  the  company  not 
'only  for  the  performance  of  all  the  cove- 
nants, conditions,  stipulations,  and  agree- 
ments in  the  contract  to  'be  performed  by 
Logan,  but  contains  a  superadded  clause, 
which  was  wholly  superflnoca  unless  It  was 
intended  to  Increase  m  dlndnlsh  the  surety's 
Uablllty  from  what  it  would  be  If  fixed  by 
the  terms  of  the  contract  There  can  be  no 
dispute  that  the  intention  of  the  bond  was  to 
do  the  one  thing  or  the  other-elther  enlarge 
or  curtail  the  terms  of  the  contract  In  re- 
spect to  the  right  to  alter  the  plana  and  s[>ecl- 
flcations  as  the  work  progressed.  Which  was 
it?  The  words  by  which  the  surety  com- 
pany acknowledged  itself  "to  be  bound  un- 
conditionally for  the  faithful  performance  of 
snch  alterations  and  additions  within  the  Urn- 


ita  of  such  costs  aforesaid"  appear  to  exclude 
the  notion  that  the  company  was  only  bound 
on  condlthm  of  the  contract's  regulations  be- 
ing followed,  and  to  dispense  witii  those 
regulatiMis  as  to  changes  not  Inereaiting  the 
cost  of  the  Iraildlng  above  9200; 
Judgment  affirmed. 

BLA.ND,  P.  J.,  concurs.  BBYBURN,  J., 
having  been  at  ootmssl.  not  sitting. 


GBIFFITH  at  aL  V.  WILLIAMS  PA.TBNT 
CRCSHEIR  &  PULVEBIZBIt  GO. 

(Court  of  Appeals  at  St  Louis,  Mo.    Dee.  1. 

1903.) 

IHFIJBSD  ASSUMPSIT— MONET  SPENT  BT  PUR- 
CHASER OF  HACHINB—RBCOVBRT— PE- 
TITION—NATURE  OP  ACTION. 

1.  Money  spent  by  a  purchaser  of  a  ma- 
chine, purchased  under  a  contract  of  warran- 
ty, in  iDStallinsr  it  in  his  place  of  basineHs  and 
in  making  alterations  ana  repairs  In  it  at  the 
Belter's  suggeation  for  the  porpose  of  making 
it  work  was  not  recoverable,  on  the  machine 
failing  to  work,  from  the  seller,  on  an  Im- 

Ci  assumpsit  where  the  seller  never  prom- 
to  pay  the  same,  and  the  purchaser  testi- 
fied that  he  would  have  considered  the  money 
well  spent  and  would  have  borne  It  If  the 
machine  had  come  up  to  the  warranty. 

2.  A  petition  to  recover  mcmey  spent  by  a 
pQrchaser  of  a  machine  under  a  contract  of 
warranty  In  installing  It  and  In  making  altera- 
tions and  repairs  In  it  which  alleged  that  the 
sums  specified  were  advanced'  and  expended 
for  the  special  benefit  at  the  request,  and  Ux 
the  use  of  the  seller,  constituted  an  action  on 
an  imj^ied  assumpsit  and  not  fat,  damages  for 
breach  of  the  warrant. 

Appeal  from  St  Loqla  Circuit  Oonit;  3,  A. 
Blevina,  Judge. 

Action  by  J.  Edwin  Griffith  and  another 
^hist  the  Williams  Patent  Crusher  ft  Pul- 
verizer Company.  From  an  order  granting  a 
motkm  to  set  aside  an  Involuntary  nonsuit, 
defendant  appeals.  Beversed. 

Walther  &  Meunch,  for  appellant  Job. 
Wbeless,  for  respondents. 

Opinion. 

GOODE,  J.  PlalntifEs  and  defendant  cor- 
poration entered  Into  the  following  agree- 
ment: 

"Dec.  2,  '98. 
"Messrs.  Griffith  &  Boyd,  Baltimore,  Md.— 
Gentlemen:  We  propose  to  furnish  yon  f.  o. 
b.  cars  St  Louis,  Mo.,  one  (1)  No.  3  Latest 
Improved  Williams  Patent  Pulverizer  for  the 
sum  of  $750  (seven  hundred  and  fifty  dol- 
lars.) 

'*Thls  mill  is  guaranteed  to  grind  so  as  to 
pass  No.  60  mesh  sieve  eight  (8)  tons  per 
hour  of  either  Charleston  or  Tennessee  Brown 
Phosphate  rock  or  six  tons  per  hour  of  Peace 
River  Pebble;  or  It  will  grind  to  pass  a  No. 
20  mesh  sieve  8-^  tons  per  hour  of  Junk  - 
Bone  without  preliminary  breaking  or  crush- 
ing. We  will  furnish  with  the  mfll  two  sets 

1L  Sas  SalM,  voL  41;  Ouit  Die  I  UN. 
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of  Bcreeiu  and  It  will  be  fitted  witb  a  Newel) 
Pertoiated  Pnlley  and  an  onttMiard  bearing 
far  tbe  abaft  Tbe  speed  of  the  mill  will 
be  1500  rer.  p»  minute.  We  will  furnish 
tbiB  mill  on  80  days  trial,  subject  to  abore 
conditlona  and  guaranty. 

"Terms:  at  tlie  expiration  of  the  trial  we 
will  accept  a  non-Interest  bearing  note  tot 
the  ftmotint  as  stated  abore,  maturing  Au- 
gust 1,  189B.  YeiT  truly  yours*  The  Williams 
Patent  Crasher  &  Pulverlcer  Oo.,  By  J.  W. 
Tlemey,  Phlla.  Agent** 

"Accepted,  Griffith  ft  Boyd." 

The  mm  or  nutcUne  which  was  the  sub- 
ject-matter of  the  foregoing  contract  was 
bought  by  the  plaintiffs  from  a  salesman  of 
the  defendant  after  the  examination  of  a 
modeL  Flalntlffii,  It  dionld  be  stated*  do 
business  in  Balttmore,  Md.,  and  Uie  defend- 
ant Is  a  Gotpocatlon.  with  Its  principal  office 
in  8t  Louis,  Mo.  The  mill  was  shipped  to 
Baltimwe  shortly  after  the  purchase  and 
was  Installed  on  the  plaintiffs*  premises  ac- 
rardlng  to  written  directions  given  by  the 
defendant  company.  It  tailed  to  work  ac- 
cording to  tbe  guaranty,  and  considerable 
correspondence  ensued  between  the  parties 
respecting  It.  defendant  directed  dUCet^ 
ent  things  to  be  done  to  make  it  wwk, 
which  oitalled  expense  In  addition  to  the 
expense  of  putting  In  the  foundation  and  in- 
stalling the  machine.  Tbe  Tarlons  Items  of 
expense  wHI  appear  from  a  portion  of  tbe 
petition  to  be  copied  below.  All  efforts  to 
make  the  machine  comply  with  tbe  guarautr 
failed,  and  plaintiffs  claim  they  never  ac- 
cepted the  mill,  but  stood  ready  to  return  It 
to  the  vendta:  at  any  time.  This  action  was 
instituted  to  recover  the  sum  of  |2,aot.50, 
which  the  plaintiffs  say  tb^  ej^iended  to 
patting  to  the  mill  and  endeavoring  to  run  it 

The  decision  of  the  appeal  turns  on  the 
nature  of  the  action;  hence  it  la  necessary 
to  examine  the  petition.  That  pleading  sets 
out,  to  substance,  the  contract  between  the 
parties,  the  sale  and  purchase  of  the  mill, 
and  tbe  guaranty  of  the  defendant  concern- 
ing what  kind  of  work  It  would  do;  tiiat  It 
was  furnished  on  SO  days^  trial,  at  the  end 
of  which  platotlffs  were  to  pay  tor  It  by 
notes  fin-  9760.  After  these  preliminary  state- 
ments the  petition  proceeds  as  follows: 
"Platotlfh  state  that  upon  receipt  of  said 
mill  It  was  duly  Installed  to  their  place  of 
bustoess  accordli^  to  spedflc  plans  and  sped- 
fleatfons  and  directions  to  writing  furnished 
by  the  defendanta;  it  being  necessary,  owing 
to  the  (rise  and  charactar  of  said  machtooy, 
to  build  and  prepare  substantial  and  costly 
foundatiwis  and  eraplacementa  for  the  in- 
stallation of  said  machine,  according  to  plana 
and  spedflcatlons  and  directions  furnished 
by  tbe  defraidant;  and  entailed  a  large  cost 
upon  plaintiffs.  Ralntlfti  state  that  said 
mill  failed  to  every  particular  to  perform  the 
woric  which  It  was  represented  to  do;  that 
the  said  mill  for  a  long  time  refused  to 
operate  at  all,  and  then  at  the  requirement 


of  very  much  greater  horse  power  tium  was 
represented;  and  that  the  mill  utterly  failed 
to  accomplish  tbe  grtoding  of  the  fertilising 
nutter  Indicated  In  the  capacity  r^resented, 
or  at  all;  by  reason  of  which  said  mill  failed 
to  tile  uses  for  which  it  was  constructed. 
And  platotiflb  state  that  they  at  once  com- 
municated these  facta  to  the  defendant  and 
the  said  defendant  requested  platotutr  to  en- 
deavor to  correct  the  defects  and  Inqierfec- 
tlons  of  said  machine,  and  to  repair  ito  taulta 
of  construction  and  design,  and  made  many 
suggestions  for  alterations  and  repairs  In  the 
machine  and  Ito  settings  and  attacbmenta, 
and  requested  and  directed  platoUffs  to  moke 
a  great  many  such  changes  and  alterations, 
for  which  plslntifls  advanced  and  expended, 
at  tiie  special  Instance  and  request  and  to 
the  use  of  the  dtfendant  large  sums  of 
money  to  effecting  them,  as  hereafter  fully 
set  out  And  pl&totiffs  state  that  the  preal- 
dent  and  other  representatives  of  the  said 
defendant  company  by  Ita  repeated  state- 
ments and  assurances  to  plaintiffs,  procured 
platotiflb  to  make  all  said  alterations  and 
repairs  and  to  Incur  all  said  expenditures, 
and  said  plaintiffs  state  that  th^  have  thus 
paid  out,  advanced,  and  expended  at  the 
special  tostance,  direction,  authorisation,  and 
request  of  the  defendant  company,  and  to  ita 
use  and  ben^t,  in  the  installation,  repahm^ 
and  alterations' of  said  mill,  all  (tf  which  was 
used  and  expended  under  the  direction  and 
at  the  request  of  defendant  the  tollowtog 
sevoal  sums  of  money  for  the  several  items 
of  expense  so  Incurred,  to  wit:  For  brick 
foundation  of  mill.  S124.05;  ftff  mUlwrighta 
and  carpenters,  $300.11:  for  ordinary  labw. 
$96;  for  belts,  pulleys,  chains,  buckets,  etc^ 
V6fie.09;  tor  screens,  wire  cloth,  itoen  dotii, 
and  fans,  f307.S0;  for  lumber  for  elevataws, 
sbafttog,  and  mill,  S12S.84;  for  spectal  pul- 
leys, shafting,  and  machinist  labor  on  mill, 
$877.71;  for  pulley  coverings,  906.02;  tbr 
sheet-Iron  plptog  for  dust  968.10;  for  hard- 
ware, 915.00;  tor  special  oils  for  mill,  922.43: 
for  freight  and  erpressage  on  mill  and  re- 
pairs, 949.85-maklng  a  total  of  92.801.00; 
and  an  Itemised  statement  of  which  expendi- 
tures Is  herewith  filed  aa  Exhibit  B,  and  by 
reason  of  which  the  defendant  company  Is 
liable  to  repay  all  such  moneys  to  platotilto, 
as  plaintiffs  have  often  demanded  <tf  it  so-  to 
do;  and  platotlfCs  state  that  all  and  every 
one  of  these  items  of  expense  were  Incurred 
by  the  direction,  authority,  and  request  and 
to  the  use  and  benefit  of  tiie  raid  defendant 
to  the  installation,  alteration,  and  repair  of 
said  mill.  Wherefore  plaintiffs  demand  Judg- 
ment agatoflt  the  defendant  fi»-  the  sum  of 
92,304.50,  with  Interest  from  July  1,  1888, 
vlth  oosta  of  mlt''  The  answer  is  a  gen- 
eral denlaL 

The  testimtmy  totrodneed  by  tbe  platotlffs 
tended  to  support  the  allegations  of  the  peti- 
tion to  r^rd  to  the  expense  tocurred  in 
tostalltog  the  mill,  buying  machinery  to  run 
it,  and  afterwards  dlflmnt  articles  and  ap- 
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pUances  for  oBe  In  the  effort  to  make  It  do 
what  was  expected  of  It;  that  the  outlay 
for  labor  and  articles  In  attempting  to  oper- 
ate the  mill  was  expended  in  compliance 
with  suggestions  by  the  defendant  company 
as  to  certain  expedients  thought  necessary 
to  make  the  mill  work  satisfactorily.  At  the 
conclusion  of  plalntlfTs  testimony  the  court 
gave  an  instmction  to  the  jury  in  the  nature 
of  a  demurrer;  whereupon  plaintiffs  took  an 
involuntary  nonsuit  with  leave  to  move  to 
hare  it  set  aside.  ▲  motion  of  that  kind 
was  filed  and  sustained  on  the  ground  that 
the  court  erred  in  granting  a  demurrer  to 
the  plaintiffs*  evidence.  The  defendant  ap- 
pealed fi-om  the  order  granting  a  new  trial. 

The  vital  question  Is  whether  this  is  an 
action  for  breach  of  warranty,  or  assumpsit 
on  an  Implied  agreement  by  the  defendant 
to  reimburse  the  plaintiffs  for  maaey  paid 
for  the  ben^t  of  the  defendant  at  Its  In- 
stance and  request.  If  It  is  an  action  of 
the  latter  sort,  the  plaintiffs  were  not  en- 
titled to  recover,  because  there  was  no  evi- 
dence from  which  to  infer  or  imply  a  prom- 
ise on  the  part  of  the  defendant  to  reim- 
burse them  for  their  outlay  In  Installing  the 
macliine  or  making  It  work  well.  The  testi- 
mony was  that  the  defendant  made  sug- 
gestions concerning  its  operation,  and  that 
those  suggestions  were  followed  with  some 
expense  to  plaintiffs.  The  defendant  neither 
promised  to  repay  the  expense  nor  was  ex- 
pected to  do  so.  Edwin  Orifflth,  one  of  the 
plaintiffs,  goes  far  toward  setting  this  mat- 
ter at  rest  by  his  own  testimony.  He  swore: 
"We  would  have  considered  the  money  well 
spent  in  Installing  the  mill  if  It  had  done 
the  work  it  had  been  guarantied  to  do,  and 
our  company  exjwcted  to  bear  that  expense 
If  the  mill  bad  come  up  to  the  guaranty." 
Most  of  the  items  of  expense  sued  for  were 
Incurred  in  installing  the  machine.  But 
whether  thos  Incurred,  or  for  devices  to 
make  it  run  acconUng  to  the  guaranty,  there 
is  nothing  to  justify  the  Inference  that  the 
defendant  requested  the  expenditure  of  mon- 
ey  for  Its  benefit  Part  of  the  outlay  was 
for  a  sheet-Iron  pipe  to  carry  dust  from  the 
mill  to  a  dust  bin.  Another  part  was  for 
the  purchase  of  shafting  snlbible  for  run- 
ning the  mill,  and  still  another  tat  changes 
in  -plaintiffs'  plant  to  make  room  for  the 
shafting  and  pulleys  needed  to  operate  the 
mill.  Aft»  all  the  e^ense  of  Installation 
and  changes  had  been  incurred,  plaintiffs  no- 
tified the  defendant  they  would  go  no  fur- 
ther, nor  spend  any  more  money  on  the  ma- 
chine, until  they  were  paid  what  they  had 
already  expended.  The  agent  to  whom  this 
notice  was  given,  instead  of  giving  a  promise 
to  pay  plaintiffs  what  they  were  out,  merely 
said  he  would  take  the  matter  up  with  his 
superiors  In  Philadelphia.  Undoubtedly  there 
Is  nothing  in  this  case  from  which  the  law 
will  Imply  a  promise  on  the  part  of  the  de- 
Pendant  to  reimburse  plaintiffs  their  outlay: 
beiice  there  can  be  no  recovery  on  an  Implied 


assumpsit  Skeen  t.  Johnson,  55  Mo.  24; 
Mansur  v.  Murphy,  40  Mo.  App.  266.  This 
much  Is  practically  conceded  by  the  counsel 
for  plaintiffs,  who  contends,  however,  that 
the  action  is  not  on  an  Implied  assumpsit, 
but  Is  for  damages  for  breach  of  the  contract 
of  sale;  that  Is,  we  suppose,  for  breach  of 
the  defendant's  warranty.  But  this  contoi- 
tion  is  In  the  very  teeth  of  the  petition,  which 
pleads  that  the  sums  specified  were  ad- 
vanced and  expended  for  the  special  benefit, 
at  the  request  of,  and  for  the  use  of  the 
defendant.  This  averment  is  reiterated  three 
times,  and  la  the  gravamen  of  the  petition. 
It  may  be  allowed  that  some  of  the  Itans 
of  expense  incurred  would  constitute  part  of 
plaintiffs*  recovery  of  damages  In  a  suit  on 
the  warranty,  but  that  this  action  Is  of  that 
character  cannot  be  allowed  without  repudi- 
ating the  language  and  essence  of  the  peti- 
tion. The  Issues  tendered  bore  no  relatlcm 
to  a  breach  of  warranty,  nor  apprised  the 
defendant  that  plaintiffs  complained  of  such 
a  breach. 

It  results  that  the  circuit  court  erred  in 
granting  the  plaintiffs  a  new  trial.  The 
Judgment  is  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  set  aside  the 
order  granting  a  new  trial,  and  permit  plain- 
tiffs to  take  a  nonsuit,  or  amend.  If  so  ad- 
vised, oa  such  terms  as  are  just 

BLAND,  P.  J.,  and  BEYBURN,  J.,  concur. 


SCHENK  T.  POBBESTEB.* 
(Ooort  of  Appeals  at  St.  Lools.  Mo.  Nov.  8, 
1908.) 

IiANDLORD  AND  TENANT— PABTURES-LB ASB^- 
FBNCE— CONTRACT  TO  MAINTAIN— ESCAPE 
OP  CATTLE— DAMAGES— LIABILITY  OP  LAND- 
LORD—NOTICE TO  REPAIR. 

1.  Where  defendant  rented  certain  pasture 
land  to  plaintiff,  and  agreed  to  keep  up  the 
fence  so  as  to  restrain  stock  turned  into  the 
pasture,  which  he  failed  to  do,  by  reason  of 
which  the  stock'  escaped  into  a  neighboring 
cornSeld  and  damaged  the  corn,  plaintiff  was 
entitled  to  recover  the  amount  tie  was  compel- 
led to  pay  the  owner  of  the  com  to  indemnify 
him  for  the  damage. 

2.  Where  a  landlord  warranted  the  security  of 
a  fence  aurroonding  a  pasture  rented  to  plain- 
tiff, be  was  not  entitied  to  notice  to  repair  as 
a  condition  to  his  liability  for  •damages  paid 
by  plaintiff  for  Injuries  done  by  Us  stocK,  which 
escaped  from  the  pasture  by  reason  of  tha  in- 
sufficiency  of  the  fence. 

Appeal  from  Circuit  Court,  Scotiand  Goon- 
ty;  B.  R.  HcKee,  Judge. 

Action  h7  J-  A.  Schenk  against  Gleorge  For 
rester.  Prom  a  judgment  In  favor  of  plaintiff, 

defendant  appeals.  Affirmed. 

Jno.  M.  Jayue  and  Ed.  Hlgbee,  for  appel- 
lant Smoot  &  Smoot  and  Pettingin  ft  Mey- 
ers, for  respondent 

BEYBURN,  J.  This  is  an  action  Instituted 
by  plaintiff,  tbe  tenant,  against  defiendant,  his 

*RflheariiiB  denied  December  16,  UOS. 
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landlOTd,  for  damages  claimed  to  bare  been 
sustained  by  the  breach  of  a  parol  contract 
for  tbe  renting  of  pasture  lends.  The  final 
amended  petition  contained  three  cotmts,  but 
at  the  trial  the  court  sustained  appellant's 
demurrer  as  to  tbe  first  and  third  counts  of 
the  petition,  and  instructed  tbe  jury  to  find 
a  verdict  for  tbe  defendant  upon  those  counts, 
and  tbe  trial  proceeded  before  a  Jury  on  tbe 
second  count,  tbe  substantia]  allegations  of 
which  are  as  follows:  That  on  the  12tb  day 
of  Jnly,  1900,  defendant  contracted  vrltta 
plaintiff  to  lease  the  latter'  the  pasturage  on 
lands  described  for  the  remainder  of  tbe 
season,  knowing  that  tbe  plaintiff  desired  to 
use  tbe  pasturage  for  his  cattle,  and  for  such 
use  tbe  plaintiff  paid  91B0;  that  as  part  of 
the  consldCTatlon  defendant  agreed  to  repair 
the  fence  around  the  rented  premises,  put 
them  In  such  condition  as  to  be  secure  for 
stock,  and  maintain  them  In  such  condition 
while  plaintiff  used  the  premises,  and  on 
tbe  faith  of  such  promise  the  plaintiff  ac- 
cepted tbe  UM  of  the  premises,  paid  the  rent- 
al, and  turned  100  bead  of  cattle  therein, 
but  that  Ibe  defendant  bad  failed  to  repabr 
tbe  fence  between  such  lands  and  the  land 
of  one  Garrison,  adjoining;  that  defendant's 
part  was  rotted  and  decayed,  and  not  sufil- 
dently  repaired  by  blm  to  turn  stock,  nor 
did  be  keev  It  in  repair,  and  by  reason  of 
Buch  defecto  and  failure  to  repair  as  agreed, 
the  stock  of  plaintiff  broke  Into  Oarrlscm's 
fields  and  damaged  bis  growing  crops  In  tbe 
sum  of  $66,  for  which  sum  plaintiff  b^g 
compelled  to  pay  Garrison,  plaintiff  asked 
Judgment.  Tbe  answer  of  defendant  consist- 
ed of  a  general  denial  of  each  count  of  the 
petition. 

1.  Tbe  testimony  tended  to  establish  ^at 
early  In  the  month  of  July,  190O,  plaintiff  and 
defendant  entered  Into  negotiations  for  the 
tenancy  of  tbe  pasture,  and  together  they 
visited  and  Inspected  tbe  pasture,  fendng, 
and  water  gap,  and  tbe  verbal  ^reement  for 
the  tenancy  of  the  pasture  lands  for  the  sea- 
son of  1900  ensued,  the  fencing  and  water 
gap  were  repaired  by  tSe  defendant,  the 
rental  paid  and  possession  token  by  plaintiff 
by  turning  In  about  100  bead  of  cattle;  that 
about  tbe  beginning  of  September  a  deadened 
tree,  which  had  been  in  use  as  a  post,  bad 
fallen  across  the  fence  between  the  rented 
lands  and  those  of  L  F.  Garrison,  the  neigh- 
bor adjoining;  and  that  plaintlflCs  cattle  es- 
caped Into  tbe  cornfield  of  Ganrlson,  and  in- 
jured tbe  crop,  for  wfalcb  tbe  plaintiff  bad 
paid  Garrison  $38.50.  The  defendant  object- 
ed to  the  testimony  offered  on  behalf  of  the 
plaintiff  relative  to  tbe  damage  to  Garrison's 
crop  by  the  cattle  as  not  being  the  proper 
measure  of  damages,  but  the  objection  was 
overruled,  and  tefirtlmony  admitted  by  tbe 
court.  The  proper  measure  of  damages  re- 
coverable by  plaintiff  was  such  Injury  as  nat- 
urally flowed  from  tbe  breach  of  the  contract, 
and  was  restricted  to  such  Toss  as  was  the 
direct  Immediate,  proximate,  and  unavoid- 


able consequence  of  the  Impaired  condition 
of  tbe  fencing.  The  case  of  Wisdom  v.  New- 
berry, 80  Mo.  App.  241,  presented  a  state  of 
facts  analogous  to  the  condition  disclosed 
herein,  and  it  was  held  tbereln  that  tbe  In- 
jury caused  by  escaping  cattle  to  the  nrigh- 
bor's  com  was  not  a  proper  element  of  dam- 
ages. Tbe  case  of  Turner  v.  GIbbs,  60  Mo. 
556,  as  well  as  the  earlier  decision  of  Fisher 
V.  Goebel,  40  Mo.  475,  are  authorltleB  to  tbe 
same  effect.  In  Miller  v.  Railway,  90  Mo. 
889,  2  S.  W.  480,  where  Are  charged  to  have 
been  ne^Igently  permitted  to  escape  from 
defendant's  locomotive  commnnicatod  to  in- 
flammable materials  accumulated  on  ito  right 
of  way,  and  thence  to  plaintiff's  fencing, 
which  was  destroyed,  and  in  consequence 
plaintiff's  crops  were  injured  by  intruding 
stock  ranging  near  his  lands,  the  railway  was 
beld  liable  for  such  damages,  the  court  de- 
claring: *"n»  chief  point  of  objection,  how- 
ever, wblcb  the  defendant  takes,  is  to  tbe 
doctrine  tbat  tbe  comj^ny  is  respontible  for 
the  d»tmctlon  of  tbe  crop  by  cattle,  etc.  It 
was  in  evidence  that  it  was  a  good  stock 
range  around  plaintiff's  field,  and  that  many 
horses,  cattle,  and  bogs  came  Into  tbe  field 
aftOT  the  fence  was  burned,  and,  In  spite  of 
all  efforts  to  ke^  tbem  out,  destroyed  the 
crop  before  the  fence  could  be  rebuilt  The 
destruction  of  the  crop  of  corn  by  tbe  stock 
ranging  around  the  field,  after  tbe  barrier  of 
the  fence  was  removed  by  fire,  was  Just  as 
natural  a  result  and  one  to  be  as  mudii  ex- 
pected, as  that  tbe  fire  vrould  destroy  tbe 
fence  in  the  first  instance.  Had  the  fire  de- 
stroyed the  crop  of  com,  no  one  would  doubt 
that  under  our  rulings  the  plaintiff  could  re- 
cover. The  case  is  the  same  in  principle 
where  the  immediate  result  of  tbe  flre  Is  to 
remove  the  only  intfflvening  obstacle  between 
the  stock  and  tbe  crop  as  where  the  natural 
result  of  BQch  removal  Is  as  disclosed  by  the 
evidence  bere."  Controlled,  therefore,  by  this 
later  expression  of  tbe  Supreme  Court,  the 
theory  upon  whleb  tbe  joresent  case  was  sub- 
mitted to  the  Jury  In  the  admission  of  tes- 
timony and  the  Instruction  permitting  re- 
covery for  Indemnity  paid  by  plaintiff  to  Gar- 
rison for  damages  to  tbe  crop  of  the  latter  by 
the  fugitive  cattle  was  proper. 

2.  The  plaintiff  charged  in  the  connt  of 
the  complaint  upon  wblcb  the  trial  was  bad 
that  defendant  bad  knowledge  of  tbe  pur- 
jwsea  for  which  plaintiff  rented  tbe  land,  and 
thnt  tbe  contract  of  tenancy  embraced  the 
agroement  by  defendant  to  malnteln  the  fen- 
ces in  such  condition  as  to  be  sufficient  to 
turn  stock.  Tbe  plaintiff  testified  to  this  ver- 
sion of  tbe  compact  bat  the  defendant  con- 
troverted such  understanding.  If  tbe  claim 
of  plaintiff  was  predicated  on  tbe  mere  agree- 
ment to  reiwir  by  def«idant  tbe  contention 
of  bis  counsel  that  be  was  entitled  to  notice 
to  repair,  and  a  reasonable  time  in  which  to 
comply  with  tbe  obligation,  would  be  entitled 
to  consideration;  but  tbe  plaintiff  In  effect 
charged  In  his  petition  and  tesUfl^ed  that  de- 
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fendant  warranted  the  security  of  the  fence 
wblle  plaintiff's  cattle  were  upon  tbe  pasture, 
and  the  Jury,  under  the  Instructions  of  ttie 
court,  80  found  by  their  verdict  The  In- 
structions asked  by  the  defendant  and  re- 
fused were  defective  In  not  responding  to  the 
Issues  joined  by  falling  to  submit  to  the  Jury 
the  terms  of  the  contract  as  averred  by  de- 
fendant In  testifying  on  his  own  behalf. 

The  case  was  fairly  presented  to  the  Jniy. 
and  the  Judgment  Is  affirmed. 

BLAND,  P.      and  QOODB;  concar. 


STEMPBL  FIRB  EXTINGUISHER  MFG. 
C!0.  V.  NATIONAL  FIRE  INS.  00. 
OF  HARTFORD,  CONN. 
(Court  of  Appeals  at  St.  Louis,  Ho.   Dec.  1, 
1903.) 

AFPBAL-BXLL  OF  BXCBPTIONS. 

1.  Judgment  on  an  agreed  statement  of  facts 
eaanot  be  reviewed  In  the  absence  of  a  bill  of 
^cqitions. 

Appeal  from  St.  Louis  drcolt  Court;  John 
A.  Blevlns.  Judge. 

'Action  by  the  Stempel  Fire  Extinguisher 
HanaCacturiDg  Company  against  the  Natkm- 
al  Fire  Insurance  Company  of  Hartford. 
Conn.  Judgment  for  plaintiff.  Defendant 
appeals.  Afflrmed. 

Yates,  Mastln  &  HoweU  and  H.  R.  Hall, 
for  appellant.  F.  A.  Wind  A  Sim  T.  Price, 
for  respondeat 

BLAND,  P.  J.  The  material  parts  of  the 
petition  are  as  follows:  "That  on,  to  wit, 
the  26tb  day  of  October,  1901,  the  said  de- 
fendant issued  to  the  plaintiff  Its  policy  of 
Insurance  No.  860,727,  whereby  It  Insured  the 
plaintiff  against  all  direct  loss  or  damage  by 
fire  to  an  amount  exceeding  two  thousand 
Ave  hundred  dollars  ($2,500),  as  follows:  One 
thousand  two  hundred  and  fifty  dollars  ($1,- 
250)  on  stock.  In  number  consisting  principal- 
ly of  fire  extinguishers  and  parts  of  same, 
and  on  materials  and  appliances  incident  to 
the  business,  Including  advertising  matter; 
and  one  thousand  two  hundred  and  fifty  dol- 
lars (f 1,250)  on  machines,  machinery,  Includ- 
ing extra  parts,  and  on  electric  motor,  and  all 
appliances  for  furnishing  or  transmitting 
power,  tools,  Implements,  utensils,  office  and 
factory  furniture  and  fixtures,  signs  and  awn- 
ings, and  all  equipments  of  premises,  ex- 
cept stock;  all  while  contained  or  attached 
to  the  building  situated  at  62Z  and  824  North 
Main  street,  block  No.  14,  St  Louis,  Mo.,  for 
which  said  policy  the  said  plaintiff  paid  to 
the  said  defendant  thirty-two  and  fifty  hun- 
dredths dollars  ($32.50).  Said  policy  Is  here- 
with filed  and  marked  'Exhibit  A.'  Plain- 
tiff further  states  that  on,  to  wit,  the  31st 
day  of  January,  1902,  said  policy  being  then 
In  force,  the  plaintiff  sustained  a  loss  by  fire 
as  follows:  On  the  stock,  two  thousand  and 
fifty  dollars  (92,060),  on  the  machinery,  two 


thousand  one  hundred  and  eighty  and  seven- 
ty-four hundredths  dollars  ($2,180.74);  that 
proof  of  said  loss  was  made  by  plaintiff  on 
the  8th  day  of  February,  1902,  and  accepted 
by  defendant;  that  by  the  terms  of  the  poli- 
cy the  amount  due  thereunder  was  payable 
sixty  (60)  days  after  the  proof  of  eald  loss. 
Plaintiff  further  states  that  it  has  often  de- 
manded of  the  defendant  the  payment  of 
said  sum  of  twenty-five  hundred  dollars  ($2,- 
600)  and  the  defendant  has  failed  and  re- 
fused to  pay  the  same.  Wherefore,  plaintiff 
prays  Judgment  for  the  said  sum  of  twenty- 
five  hundred  dollars  ($2,500)  together  with  in- 
terest from  the  10th  day  of  April,  1902,  at 
the  rate  of  six  per  cent  per  annum,  together 
with  its  costs." 

The  answer  Is  as  follows,  omitting  cap- 
tion: "Comes  now  the  defendant,  and  for  an- 
swer to  plaintiff's  petition  admits  that  plain- 
tiff is  a  corporation,  as  therein  alleged;  ad- 
mits that  defendant  la  a  corporation,  as  In 
said  petition  alleged,  and  that  as  such  It 
made  and  delivered  to  the  plaintiff  the  policy 
of  Insurance  sued  on,  whereby  It  insured  the 
plaintiff  against  all  direct  loss  or  damage  by 
fire  to  the  amount  of  one  thousand  two  hun- 
dred and  fifty  dollars  on  plaintiff's  stock  In 
trade,  consistlug  principally  of  fire  extinguish- 
ers and  parts  of  same,  and  on  materials  and 
supplies,  including  advertising  matter;  also 
twelve  hundred  and  fifty  dollars  on  machin- 
ery, Including  extra  parts,  electric  motor,  and 
all  appliances  for  fiu^nlsfalng  or  transmitting 
power,  tools,  Implements,  utensils,  office  and 
factory  furniture  and  fixtures,  signs  and 
awnings,  and  all  equipments  of  the  premises 
except  stock,  contained  In  or  attached  to  the 
brick  building,  situate  at  numbers  622  and 
624  North  Main  street.  St  Louis,  Mo.  De- 
fendant admits  that  on  the  1st  day  of  Janu- 
ary, 1902,  while  said  policy  was  in  force,  the 
plaintiff  sustained  a  partial  loss  and  damage 
by  fire  of  two  thousand  and  fifty  dollars  on 
the  first  item  mentioned  In  the  policy  of  In- 
surance, and  of  two  thousand  one  hundred 
and  eighty  dollars  on  the  second  Item  men- 
tioned In  said  policy  of  Insurance.  Defend- 
ant avers  that  among  other  conditions  con- 
tained in  said  policy  of  Insurance  sued  on 
was  the  following:  *In  consideration  of  the 
reduced  rate  of  premium  charged  for  this 
policy,  it  Is  hereby  mutually  understood  and 
agreed  that  this  company  shall,  In  case  of 
loss  or  damage,  be  liable  for  such  proportion 
only  of  the  loss  or  damage  as  the  amount 
Insured  by  this  policy  shall  bear  to  the  ac- 
tual cash  value  of  the  property  covered  by 
this  policy  at  the  time  of  the  fire.'  Defend- 
ant avers  that  the  regular  rate  of  premium 
charged  by  It  upon  the  risk  of  plaintiff  so  in- 
sured by  the  defendant  as  aforesaid,  when 
the  clause  or  condition  last  hereinbefore 
quoted  and  called  the  'reduced  rate  agree- 
meL't'  was  not  attached  to  and  made  a  part 
of  Its  policy  of  Insurance,  was  $36.25:  that 
the  rate  charged  for  such  insurance  by  the 
defendant  when  said  clause  and  condltfon 
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was  attached  to  and  made  a  part  of  Its  poli- 
cy ot  InBurance  was  $32^;  that  prior  to  the 
execution  &nd  delivery  to  the  plaintiff  of  said 
policy  of  insurance  the  defendant  informed 
the  plaintiff  of  said  difference  in  the  pre- 
mium rate  charged  therefor,  and  defendant 
save  to  the  plaintiff  the  option  of  taking  its 
policy  of  insurance  with  said  above-quoted 
reduced  rate  agreement  Incorporated  in  and 
made  a  part  of  the  same  and  paying  there- 
for the  Bum  of  $32.50,  or  of  taking  a  policy 
of  inaoranre  without  any  such  clause  attach- 
ed to  and  made  a  part  of  the  same  and  pay- 
ing tb^efor  the  higher  rate  of  $36.26.  De- 
fendant avers  that  the  plaintiff  elected  to  pay 
to  the  defendant  the  lower  rate  above  re- 
ferred to,  namely  $32.50,  In  consideration 
whereof  plaintiff  accepted  from  defendant 
the  policy  sued  on  with  the  stipulation  and 
condition  therein  as  hereinbefore  recited. 
Defendant  avers  that  at  the  time  of  the  hap- 
pening of  the  loss  sued  for  the  actual  cash 
value  of  the  property  covered  by  the  first 
Item  of  insurance  mentioned  in  said  policy 
was  six  thousand  two  hondred  and  fifty-seven 
dollars;  that  the  actual  cash  value  of  the 
property  mentioned  In  the  second  item  of 
Insurance  contained  In  said  policy  was  three 
thousand  five  hundred  and  eighty-two  dollars 
and  fifty-four  cents.  And  defendant  avors 
that,  according  to  the  terms  of  the  said  re- 
duced rate  premium  hereinbefore  recited.  It 
was  and  Is  liable  to  the  plaintiff  In  the  sum 
of  four  hundred  and  eight  dollars  and  nlnety- 
ttiree  cents  on  account  of  said  first  item  of 
Insurance  and  the  sum  of  seven  hundred  and 
sixty  dollars  and  eighty-nine  cents  on  ac- 
count of  said  second  item  of  Insurance,  mak- 
ing a  total  of  eleven  hundred  and  sixty-nine 
dollars  and  eighty-two  cents,  and  that  de- 
fendant is  liable  for  no  other  or  further  sum 
whatever;  that  defendant  has  ever  been 
ready  and  willing  to  pay  said  sum  in  full  set- 
tlement of  its  liability  under  the  policy  sued 
on.  and  is  now  willing  that  the  plaintiff  shall 
have  judgment  therefor,  together  with  legal 
interest  from  the  time  when  the  same  be- 
came due  and  payable,  and  for  all  costs  ac- 
crued up  to  the  time  of  filing  the  answer,  but 
defendant  denies  that  it  is  indebted  to  the 
plaintiff  In  any  greater  amount  Further  an- 
swering, defendant  denies  each  and  every  al- 
lef;ation,  matter,  fact  and  thing  in  said  pe- 
tition contained  not  hereinbefore  admitted, 
and,  having  fully  answered,  asks  to  go  hence 
with  costs." 

The  Issues  were  submitted  to  the  court  on 
the  following  agreed  statement  of  facts:  "(1> 
The  policy  of  insurance  sued  on  is  to  be  con- 
sidered as  In  evidence,  and  is  hereby  made 
a  part  of  this  agreed  statement  of  facts  as 
folly  as  if  set  out  herein  in  hsec  verba.  (2) 
The  proofs  of  loss,  marked  'Exhibit  B,'  are 
to  be  considered  as  In  evidence,  and  are 
hereby  made  a  part  of  this  agreed  statement 
of  facts  as  fully  as  If  set  out  herein  In  hsec 
verba.  (3)  finbject  to  the  objection  that 
same  la  Incompetent,  trrelevant,  and  lmma> 


terlal,  defendant  ofFers  the  following  fitcts, 
which  are  to  be  considered  as  a  part  of  this 
statement,  subject  to  such  objection:  (a) 
That  the  defendant's  company  would  have 
charged  a  premium  of  ($36.25)  thirty-six  dol- 
lars and  twenty-five  cents  for  a  policy  of  in- 
surance identical  In  all  particulars  with  the 
policy  In  suit  except  that  the  same  would  not 
have  contained  the  following  clause  or  provi- 
sions: 'Iteducod  Bate  Agreement— Full  Value 
Insurance.  In  consideration  of  the  reduced 
rate  of  premium  charged  for  this  policy,  It  Is 
hereby  mutually  understood  and  agreed  that, 
this  company  shall,  in  case  of  loss  or  dam- 
age, be  liable  for  such  portion  only  of  the 
loss  or  damage  as  the  amount  Insured  by  this 
policy  shall  bear  to  the  actual  cash  value  of 
the  property  covered  by  this  policy  at  the 
time  of  the  fire.  Provided,  however,  that  If 
the  whole  Insurance  shall  be  greater  than 
the  value  of  the  property  covered,  this  com- 
pany shall  not  be  liable  for  a  greater  portion 
of  the  loss  or  damage  than  the  amount  in- 
siu-ed  by  this  policy  bears  to  the  whole  in- 
surance covering  the  property  at  the  time  of 
the  fire.'  (b)  That  for  a  premium  charged 
of  ($32.60)  thhrty-two  dollars  and  fifty  cents, 
the  policy  In  suit,  and  made  a  part  hereof, 
was  Issued,  which  premium  charge  was  the 
regular  rate  chained  for  a  policy  of  the 
amount  and  coveting  the  property  at  the  lo- 
cation therein  described,  and  with  the  con- 
ditions and  provisions  therein  specified.  (4) 
The  value  of  the  property  named  In  the  first 
classification  mentioned  In  plaintiffs  petition 
and  In  the  policy  sued  on  was  ($6,257)  six 
thousand  two  hundred  and  fifty-seven  dollars 
at  the  time  of  the  fire.  (5)  That  the  value 
of  the  property  named  In  the  second  classifi- 
cation mentioned  in  plaintiffs  petition  and 
in  the  policy  sued  on  was  ($3,582.64)  thirty- 
five  hundred  eighty-two  dollars  and  fifty-four 
cents  at  the  time  of  the  fire." 

Judgment  was  given  by  the  court  for  the 
full  amount  of  the  loss.  Defendant  ai»- 
pealed. 

No  bill  of  exceptions  was  filed,  and  hence 
no  exceptions  were  saved  at  the  trial.  There- 
fore there  is  nothing  further  to  review. 
Donaldson  v.  Thompson,  120  Mo.  152,  25  8. 
W.  358;  Lilly  v.  Menke.  126  Mo^  loc.  dt 
231.  28  S.  W.  643,  994. 

The  Judgment  Is  affirmed. 

BEYBUltN  and  GOODE,  JJ.,  concur. 


KBAN  T.  SCHOBNING.* 

(Court:  of  Appeals  at  St.  lionts.  Mo.  Dec  1, 

1903.) 

NEGLIGENCE— CONTRIBUTORY  NEOLIGBNCB— 
INSTRUCTIONS— HARMLESS  ERROR. 

1.  Any  error  in  an  iustmction  in  an  action 
for  injury  to  a  customer  in  a  store  from  fall- 
ing down  the  cellar  stairs  (the  trapdoor  being 
open)  in  declaring  that  the  occupant  of  a  store 
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mast  keep  It  in  a  reasonably  safe  conditioD,  in- 
stead of  stating  that  be  most  nse  ordinary  care 
to  keep  it  reasonably  .safe,  is  harmless ;  the 
facts  which  the  instruction  requires  to  be  found 
that  plaintiff  may  recover  showing  that  defend- 
ants used  no  care  to  keep  the  premises  safe, 
and  that  contributory  oegligence  is  the  only 
defense. 

2.  Ad  instruction  requiring  the  jnry  to  find 
that  plaintiff  fell  when  she  wai  aung  ordinary 
care  for  her  own  safety  doei  not  anthorise  a 
recovery  irithont  legard  to  her  cwitributory 
negligence. 

Appeal  from  St  Louis  Circuit  Conrt;  War- 
wick Hougb,  Judge. 

Action  by  Ellen  A.  Kean  against  Edward 
B.  Schoenlng  and  others.-  Judgment  for 
plalntur.   Defendants  appeal.  Affirmed. 

Bassleur  &  Kassieur,  for  appellants.  J.  J. 
O'Cionnor,  for  respondent. 

OOODE,  J.  The  Instroctlona  in  this  case 
were  as  follows : 

For  plaintiCI:  "(1)  The  coort  Instructs  the 
Jury  that  one  who  occupies  a  business  house, 
and  sells  therein  merchandise,  and  Into 
which  be  invites  the  public  or  the  plaintlCI 
to  trade  wltb  blm  for  their  mutual  benefit.  Is 
bound  to  keep  tbe  premises  In  a  reasonably 
safe  condition.  And  If  the  Jury  finds  from 
tbe  evidence  in  tbls  cause  that  on  or  about 
the  14th  day  of  November,  1901,  the  plaintiff 
entered  the  defendant's  hardware  store  In 
question  for  the  purpose  of  purchasing  a  cof- 
fee pot,  and  that  on  entering  said  store  she 
was  met  by  one  of  tbe  defendants,  and  that 
said  defendant  conducted  or  directed  ber  to 
the  rear  end  of  said  store  to  look  at  some 
coffee  pots  which  defendants  were  offering 
for  sale,  and  that  while  she  was  looking  at 
or  examining  said  coffee  pots  she  stepped 
backwards  and  fell  into  a  large  bole  In  the 
floor  of  said  store,  which  said  bole  was  caus- 
ed through  leaving  a  trapdoor  covering  a 
stairway  leading  to  tbe  cellar  under  said 
store  open,  and  received  the  Injuries  to  her 
person  complained  of;  and  that  plaintiff  bad 
no  knowledge  of  tbe  existence  of  said  bole  or 
open  stairway  until  she  fell  into  tbe  same; 
and  that  there  was  no  gnard  or  other  signal 
at  or  near  said  bole  sufficient  to  give  her 
warning  of  the  existence  of  said  hole  or  open 
stairway;  and  that  said  hole  was  dangerous 
to  persons  trading  In  or  walking  through  said 
store;  and  that  said  trapdoor  was  left  open 
by  one  of  the  defendants  or  tbeir  servants 
at  work  In  or  about  said  store,  or,  if  not  so 
left  open,  then  that  either  of  defendants 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  said  door  was  open, 
prior  to  ber  fall,  but  negligently  failed  to 
either  close  said  door  or  give  her  warning 
that  it  was  open;  and  that  at  the  time  of 
falling  plaintiff  was  using  ordinary  care  and 
prudence  for  ber  own  safety— then  their  ver- 
dict must  be  for  the  plaintiff.  (2)  The  court 
Instructs  the  Jury  that  tbe  words  'ordinary 
care,'  as  used  In  these  Instructions,  means 
that  degree  of  care  which  would  be  nsed  by 
d  person  of  ordinary  prudence  under  like  or 


similar  circumstances  as  those  in  connection 
with  which  the  words  'ordinary  care'  are  used 
In  these  instructions,  and  the  absence  of  such 
care  te  what  la  meant  by  the  word  'negli- 
gence' as  used  In  these  InstructionB.  (3)  Tbe 
court  instructs  the  Jury  that  if  they  find  a 
verdict  for  the  plaintiff  they  shall  assess 
ber  damage  at  such  sum  as  they  find  from 
the  evidence  to  be  a  reasonable  oompensa- 
tiou  to  her  for  any  pain  of  body  or  anjfulsh 
of  mind  they  find  from  the  evidence  she  has 
suffered  through  her  said  Injuries,  and  as 
will  repay  her  for  the  loss  of  any  earnings 
they  find  from  the  evidence  she  has  sustained 
through  her  said  Injuries,  and  as  will  reim- 
burse her  for  any  money  she  has  paid  or 
obligated  herself  to  pay  for  medicine  or  med- 
ical aid;  provided,  however,  that  they  find 
from  the  evidence  that  tbe  medicine  and  med- 
ical aid  BO  charged  for  were  actually  neces- 
sary and  did  enter  Into  the  treatment  of  her 
said  injuries  and  are  reasonable  In  amount 
and  price.  And  If  the  Jnry  should  further 
find  from  the  evidence  that  she  will  neces- 
sarily suffer  pain  In  the  future  through  ber 
said  injuries,  then  they  should  allow  her 
such  further  sum  as  they  find  from  the  evi- 
dence to  be  a  reasonable  compensation  to 
her  for  any  pain  they  find  she  will  necessari- 
ly  suffer  in  the  future  through  ber  said  In- 
juries, but  the  whole  sum  of  ber  damages 
must  not  exceed  $4,500.  (4)  You  are  Instruct- 
ed that  the  Jury  are  the  sole  Judges  of  the 
credibility  of  tbe  several  witnesses  that  have 
appeared  before  yon,  and  of  the  weight  or 
Importance  to  be  given  to  their  respective 
statements  of  testimony;  and  if  you  believe 
from  all  that  you  have  seen  and  beard  at 
the  trial,  that  any  witness  has  willfully 
sworn  falsely  as  to  any  of  the  facts  men- 
tioned in  the  instructions  herein,  as  bearing 
on  the  plaintiff's  alleged  claim  or  defendants' 
alleged  defenses  thereto,  then  yon  are  at  lib- 
erty to  disregard  entirely  the  testimony  of 
said  witnesses." 

For  defendants:  "(1)  And  if  you  find  that 
the  plaintiff  knew  that  said  door  had  been 
opened  by  tbe  defendants,  and  that  she 
thereafter  stepped  or  fell  Into  tbe  opening 
because  she  failed  to  look  about  her  to  see 
whether  tbe  door  was  still  left  open,  then  the 
plaintiff  cannot  recover,  and  you  must  re- 
turn a  verdict  In  favor  of  the  defendants. 
(2)  If  the  Jury  believes  from  the  evidence 
that  the  plaintiff  knew,  or  by  the  exercise  of 
ordinary  care  on  ber  part  she  would  have 
discovered,  that  the  cellar  door  In  question 
was  left  open,  then  the  plaintiff  cannot  re- 
cover, even  though  you  may  believe  that  she 
was  injured  by  failing  into  the  opening.  (3) 
The  court  instructs  tbe  Jury  that,  unless 
they  find  from  the  evidence  that  It  was  an 
act  of  negligence  on  the  part  of  the  defend- 
ants to  leave  open  the  cellar  door  In  question 
at  the  time  and  under  the  drcumstances 
shown  by  the  evidence,  and  that  tbe  plain- 
tiff did  not  know,  and  by  the  exercise  of  or- 
dinary care  on  ber  part  would  not  have  dlB» 
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coveied,  tibat  lold  door  was  left  there 
can  be  no  recovery  in  favor  of  tbe  plalntU^ 
and  TOtt  most  return  a  verdict  In  favw  of 
the  defendants." 

There  tras  a  verdict  and  Jodgment  tot 
plalntiit  &nd  defendants  filed  their  motton 
for  new  trial,  complaining,  among  other 
things,  tiiat  the  court  erred  in  admitting  Im- 
proper and  ill^^l  evidence  and  In  giving  Im- 
proper and  erroneous  instructions  at  the  re- 
quest ct  the  plaintiff.  The  court  overruled 
defendants  motion  for  new  trial,  and  de- 
fAndants  thereupon  appealed  to  this  court 

Opinion. 

At  the  time  of  tlie  injuries  complained  of 
defendants  conducted  a  hardware  store  at 
No.  305  North  Twelfth  street,  in  the  city  of 
St.  Louis.  The  storeroom  was  about  60  feet 
long  and  20  feet  wide.  Near  the  rear  a  stair^ 
way  led  to  a  cellar  beneath  the  floor.  This 
stairway  was  entered  through  a  trapdoor  in 
the  floor,  which  vras,  of  course,  an  opening 
that  a  person  might  fall  into  If  the  door  was 
left  open.  About  8  o'clock  in  tbe  morning 
of  November  14,  WQl,  the  plaintiff,  Mrs. 
Kean,  entered  the  store  on  business.  She  In- 
auired  for  a  coffee  pot  like  a  sample  she  saw 
in  a  window,  and  one  of  title  defendants  In- 
vited her  to  the  rear  of  the  room  to  look  at 
some  pots  which  were  on  the  itiielvea.  This 
defendant,  William  Schoenlng,  preceded  tbe 
plaintifl  to  Ibe  back  of  the  room,  and  she 
followed  close  behind.  At  that  time  the  cel- 
lar door  was  shut,  and  did  not  attract  plain- 
tiff's attention,  slie  says.  She  and  William 
Schoenlng  stopped  near  the  trapdoor,  and  he 
proceeded  to  name  tbe  prices  of  articles 
which  -wen  on  the  shelves.  Her  ^es  were 
directed  to  those  wares;  and  while  she  stood 
in  that  position  Edward  Schoenlng  came 
from  the  front  of  the  store,  r^sed  the  cellar 
door,  and  descended  to  the  cellar,  leaving 
the- door  open.  The  result  was  that  the  plain- 
tiff took  a  step  or  two  backward,  fell  into 
the  hole,  and  was  injured.  She  testlfled  no 
warning  was  given  that  the  door  was  open, 
and  that  she  knew  nothing  of  It  being  open 
ontH  she  fell  into  It  There  was  connterrall- 
ing  evidence  that  when  Bdward  Schoenlng 
raised  the  cellar  door  he  cried,  "Look  out!" 
and  also  evidence  tending  to  show  that  i^ln- 
tlff  feu  Into  the  opening  by  walking  forward 
in  a  careless  way.  The  Jury  must  have  be- 
lieved the  plaintiff's  vision  of  the  occur* 
rence,  as  tiie  instructions  given  to  them  did 
not  warrant  a  verdict  In  her  favor  unless 
they  did. 

One  point  made  by  the  def^dants  Is  that 
flie  court  erred  in  telling  the  Jury  that  an 
occi^nt  of  a  buslnesa  house,  who  Invites 
tlie  public  to  enter  it  to  trade  with  him,  Is 
bound  to  keep  the  premises  in  a  reasonably 
safe  condition.  That  Instruction  is  said  to 
wrongly  declare  that  tbe  occupant  of  a  store 
must  keep  it  In  a  reasonably  safe  condition, 
whereas  be  Is  only  bound  to  use  ordinary 
care  to  ke^  it  reasonably  safe.  This  con- 
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twtkin  Is  of  trifling  moment  In  the  present 
action,  because  it  cannot  be  beld  ttmt  the 
premises  were  reasonably  safe  with  tiie  cel- 
lar door  yavrnlng  in  the  middle  of  the  aisle 
where  customers  walked,  or  that  the  ^fond- 
ants used  ordinary  care,  or  any  care,  to  keep 
them  safe,  if  th^  left  the  door  open.  Tbe 
only  defense  possible  was  that  plaintiff  knew, 
or  liad  good  reason  to.  know,  the  door  was 
open,  and,  without  using  proper  care  for  her 
own  safety,  stepped  Into  the  hole.  In  other 
words,  the  only  defense  Is  contributory  neg- 
ligence on  tbe  part  of  tbe  plaintiff.  The  In- 
struction crltidsed  stated  with  much  partic- 
ularity the  specific  facts  the  Jury  must  find 
in  order  to  return  a  vordict  for  the  plaintiff. 
When  read  together,  the  Instructions  put  the 
issues  fully  and  fahrly  before  the  minds  of 
the  Jury.  Tbe  flzst  one  given  for  tbe  plain- 
tiff is  further  crltidsed  on  tbe  seace  that  it 
authorized  a  recovery  without  regard  to  the 
plea  of  contributory  negligence  on  her  part 
This  criticism  is  unmerited,  for  tbe  instruc- 
tion required  the  Jury  to  find  she  fell  when 
she  was  using  ordinary  care  for  her  own 
safety.  The  facts  before  us  are  Identical 
with  those  of  Welch  v.  UcAIHster,  15  Mo. 
App.  492,  wherein  the  law  of  such  contro- 
versies Is  clearly  expounded.  The  principles 
declared  In  that  authority  were  observed  by 
the  trial  Judge  in  Instructing  the  Jury,  and 
tibis  appeal  must  fall. 
Judgment  affirmed. 

BLAND,  P.      and  BBSBTTRN.  J.,  concur. 


STATE  V.  BATMAN.* 
(Court  ef  Appeals  at  St.  Lonls,  Mo.   Dee.  1, 
1008.) 

CRIHINAIi  lAW— APPOAIf-DlSTfRBANCB  Of 
VSRDIOT-^SBAULT-^VIDHNCB 
— 8UFFI0IENGT. 

1.  When  defendant  has  been  fonnd  guilty, 
and  there  Is  snbstantlal  evidence  in  aapport  of 
that  finding,  it  cannot  be  disturbed  on  appeal 
as  against  the  weight  of  tbe  evidence. 

2.  Positive  evidence  of  prosecntrix  that  de- 
fendant made  a  violent  and  anproTOked  assault 
on  her  with  his  fist,  in  bts  own  honae,  where 
ahe  bad  called  in  a  peacelhil  and  orderlv  man- 
ner for  tbe  pnrpoae  of  getting  a  letter  belong- 
ing to  her,  in  defendant's  poasession,  U  suffl- 
dent  to  siqtport  a  conviction  of  such  assault. 

Appeal  from  St  Loula  Court  of  Criminal 
Ooraection;  Hiram  N.  Hoor^  Judge. 

T.  M.  Sayman  was  convicted  of  assault 
and  appeals.  Affirmed. 

F.  A  O.  McManus,  for  ap[>dlant  0.  P. 
WUUama.  tax  the  State. 

BLAND,  P.  J.  Defendant  appealed  trom 
a  Judgment  of  conviction  on  an  information 
charging  him  with  unlawfully  assaulting, 
beating,  and  wounding  Hden  Hampton.  The 
case  was  tried  In  tbe  St.  Louis  court  of  crim- 
inal cwrection.  No  instructions  or  declara- 
tlona  of  law  wen  asked  or  given.   We  are 
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pressed  to  rererse  tbe  Judgment  on  the 
weight  of  the  erldence.  Helen  Hampton, 
the  prosecutrix,  swore  posltlvelr  that  de- 
fendant made  a  violent  and  niQ>roToked  as- 
sanlt  upon  her,  and  struck  her  in  the  face 
with  his  fist.  In  his  own  honse,  where  she 
had  called  in  a  peaceful  and  orderly  manner 
for  the  purpose  of  getting  a  letter  belonging 
to  her,  then  In  the  possession  of  defendant. 
Defendant  and  four  or  five  witnesses  called 
by  him  swore  posltlTcIy  that  the  defendant 
did  not  assault  the  prosecutrix  on  the  occa- 
sion mentioned  by  her,  but,  on  the  contrary, 
the  prosecutrix  became  disorderly  while  In 
defendant's  house,  behaved  in  an  unseemly 
manner,  and,  when  requested  by  defendant 
to  leave  bis  premises,  refused  to  go,  and 
struck  him  in  the  face  with  a  music  roll  she 
held  in  her  hand;  that  defendant  did  not  re- 
sist this  assault  If  we  had  power  to  weigh 
the  evidence  and  to  pass  on  the  guilt  or  in- 
nocence of  defendant,  we  would  be  inclined 
to  find  defendant  not  guilty  on  the  evidence 
u  it  appears  in  the  record.  But  the  law  has 
not  put  into  the  hands  of  appellate  courts 
the  scales  by  which  to  weigh  tbe  evidence  In 
criminal  cases,  but  In  the  bands  of  the  Jury, 
and  when  It  has  found  the  defendant  guilty, 
and  th«e  is  substantial  evidence  lo  support 
of  that  finding,  the  appellate  courts  have  no 
authority  to  disturb  that  finding  on  the 
ground  that  It  Is  against  the  weight  of  the 
evidence.  State  v.  Macklin,  86  Mo.  App.  671; 
Btate  V.  Franke.  159  Mo.  635,  60  S.  W.  1003; 
State  V.  Lane.  168  Mo.  672,  69  S.  W.  966; 
State  V.  Hufr,  164  Mo.  480.  60  8.  W.  266. 
There  la  substantial  evidence  In  support  of 
0ie  verdict  In  this  case.  There  Is  nothing 
tnrttiw  Is  the  record  for  review,  and  the 
Judgment  Is  affirmed. 

RBZBUBN  and  OOODB,  JJ.»  ctmcnr. 


DAMKBR  r.  GOODWIN  MFG.  00. 

<Ooart  of  Apfftalu  at  St  Louis,  Mo.  Dee.  1, 

1908.) 

wiBjanm  —  obounds  of  rbcotbbt  —  m- 

BTBUCTION— HUNIOIFAL  ORDINAN- 
CBS-^DHISSIBILITT. 

1.  An  toBtnictlon,  in  an  action  tor  damages 
fox  malotaiDing  a  nnisance,  submltttiiK  several 
grounds  of  recovery,  only  one  of  wnich  has 
any  support  In  the  eTtdeoce,  thereby  contra- 
dicting another  instruction  which  submitted  bat 
this  one  ground,  is  prejudicial  error, 

!t  tn  an  action  tor  damages  for  maintaining 
a  nuisance,  consisting  in  the  operation  of  a 
candle  factory,  whmby  offenslTe  smells  are 
created  and  allowed  to  permeate  ijlaiDtifTs 
premises,  municipal  ordinances  prohibttin);  the 
accnmolation  of  decayed  snbstances,  prohibit- 
ing the  bolliog  of  fat  or  grease  in  an  offen- 
sive or  nnclean  or  defective  manner,  and  pro- 
hibiting the  owners  of  candle,  oil,  and  othw 
factories  from  allowing  their  plants  to  remain 
anclpan,  or  conducting  their  businees  in  an  an- 
nojlufc  manner,  are  inadmissible  on  the  part  of 
^alntiff. 

Appeal  from  8t  Lonlft  cazcoit  Oonrt;  J.  A. 
McDonald,  Jndgib 


Action  by  August  Danker  against  the  Oood- 
wln  Manofacturlng  Company.  Judgment 
for  plaintUC,  and  def^idant  appeals  Revers- 
ed. 

B.  8.  &  EL  W.  Bober^  for  appellant  B.  B. 
Wood,  for  respondent 

GOODS),  J.  Tbe  defendant  company  has 
a  factory  on  the  south  aide  of  Choutean 
avenue,  and  between  Virginia  and  TtJuiteTn 
avenues.  In  the  city  of  St  Louis,  where  It 
manufactures  mining  candles  and  the  by- 
products, red  oil  and  glycerin.  The  factory 
embraces  all  the  north  half  of  the  block  ba<A 
to  an  alley,  except  70  feet  at  the  east  end. 
Tbe  south  end  of  the  block  abuts  on  La 
Balle  street  on  the  north  side  of  which 
street  Is  plalntUTs  dwelling  house.  He  owns 
another  house  on  La  Salle  street  Immediately 
across  the  alley  from  d^endant's  plant,  and 
In  the  same  block.  The  latter  property  plain- 
tiff purchased  In  1902,  nine  years  after  de- 
fendant's plant  was  started,  and  It  has  been 
occupied  by  members  of  his  family  for  sev- 
eral years.  Plaintiff's  two  properties  face 
south  on  La  Salle  street  the  lots  extending 
back  toward  Chouteau  avenue  to  within  GO 
feet  of  defendant's  factory.  This  action  Is 
for  damages  for  the  maintenance  of  an  al- 
leged nuisance.  As  plalntUTs  case  appears 
on  the  face  of  the  petition,  the  nuisance  con- 
sists of  the  following  facts  Incident  to  the 
operation  of  tbe  defendant's  factory; 

First  The  discharge  of  gas,  steam,  smoke, 
and  noxious  vapors,  which  settle  down  on 
plaintiff's  home  and  on  his  other  property, 
affecting  the  health  of  his  family  and  ten- 
ants, rendering  their  homes  uncomfortable, 
and  injuring  the  shrubbery  and  trees  in  the 
yards. 

Second.  The  dissemination  of  unwholesome 
smells,  which  greatly  annoy  the  members  of 
plaintiff's  family,  and  make  them  sick. 

Third.  Storing  large  Quantities  of  glycerin, 
zed  oil,  and  oth^  highly  explosive  and  com- 
bustible articles  In  the  factory,  to  the  con- 
stant menace  of  plaintiff,  his  property,  fam- 
ily, and  tenants,  so  that  those  persona  live 
in  fear  and  dread. 

Fourth.  The  Increase  of  plalntifTs  Insor- 
auce  rates  by  tbe  proximity  of  said  combusti- 
ble material. 

Fifth.  The  use  of  old  and  defective  boilers, 
pipes,  digesters,  and  other  machinery  In  tbe 
factory,  which  apparatus,  on  account  of  its 
defective  condition.  Is  dangerous. 

Sixth.  Oarelessly  allowing  excessive  heat 
to  be  used  in  connection  wltii  the  plant 
whereby  explosions  may  be  caused,  and  by 
which  the  lives  of  persons  In  tiie  neighbor- 
hood. Including  plaintiff,  bis  family  and  ten- 
ants, are  endangered.  As  germane  to  this 
averment  the  petition  pleads  a  section  of  tbe 
municipal  code  of  tbe  dty  of  St  LouIb,  which 
provides  for  the  inspection  of  boilers  and 
steam-generating  apparatus  l>y  a  dty  inspect- 
or, and  forbids  the  operation  of  such  ma- 
cUnery  without  a  previons  Inspection,  or  Ita 
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operation  at  a  greater  presBure  than  tbe  In- 
spector allows.  Anotber  section  Is  referred 
to,  which  prohibits  the  use  of  inch  apparatus 
without  tbe  obtentlon  of  a  certificate  of  in- 
spection from  the  Inspector  of  boilers.  The 
charge  la  made  In  the  petition  that  the  de- 
fendant company  foiled  to  obtain  a  certlflr 
cate  of  Inspection,  bnt  operated  Its  plant 
withont  one.  It  la  also  stated  that  the  ma- 
chinery was  Inspected  by  the  dty  boiler 
Inspector  (we  suppose,  on  that  officer's  own 
motion),  and  the  defendant  notified  that 
certain  portions  of  the  apparatua  were  not 
safe,  and  should  be  repaired  before  any  pres- 
sure at  all  might  be  used;  that  the  defendant 
failed  to  heed  that  order  of  the  boiler  In- 
spector. 

Seventh.  It  la  alleged  that,  within  three 
years  before  tbe  institution  of  this  action, 
rarlons  explosions  occurred  in  the  factory, 
by  which  bricks,  pieces  of  Iron,  wood,  grease, 
and  other  materials  were  hurled  through  the 
air  and  about  plaintiff's  house,  causing  terror 
to  the  Inhabitants,  and  shocking  the  nerves 
of  plaintiff's  wife  so  tliat  her  health  was 
badly  affected. 

The  bulk  of  the  evidence  introduced  by 
tbe  plaintiff  during  the  trial  went  toward 
proving  that  the  operation  of  tbe  factory 
generated  noxious  gases  and  vapors,  which 
spread  through  the  neighborhood,  and  were 
deleterious  to  the  health  of  the  plalntifTs 
family— in  fact,  undermined  tbe  health  of 
some  of  the  members  of  his  family.  There 
was  much  evidence,  too,  as  to  the  supposed 
exploslttns.  No  municipal  ordinance  requir- 
ing a  certificate  from  the  Inspector  to  legalize 
the  operation  of  the  factory  seems  to  liave 
been  introduced,  and  In  fact  tbe  allegation 
about  the  defective  machinery,  noninspectlon. 
etc.,  remained  unproven.  But  aeveral  ordi- 
nances of  a  different  character,  and  not  re- 
ferred to  In  the  j>etltlon,  were  Introduced 
over  the  objection  of  the  defendant  One 
of  these  prohibits  tbe  owners  or  occupants 
of  property  from  allowing  unsound  meat, 
pork,  flsb,  hides,  decayed  vegetables  or  food, 
manure,  offal,  garbage,  or  filth  of  any  kln^ 
which  by  decay  might  become  offensive  to 
human  beings  or  detrimental  to  health,  to 
accumulate  on  the  premises.  Another  sec* 
tloa  prohibits  the  business  of  bone-crushing, 
fat-bumlng,  making  of  glue,  or  manufactur- 
ing of  fertilizing  material  from  dead  animals, 
or  any  boiling  of  swill,  fat,  or  grease,  to  be 
done  in  an  offensive,  unclean,  or  defective 
manner  within  the  dty  limits.  A  third  pro- 
hibits the  owners  of  soap,  candle,  oil,  glue, 
hemp,  Tamlsb,  or  sausage  factories,  or  places 
where  lead  Is  corroded  by  manure,  from  per^ 
mittlng  the  same  to  remain  unclean,  or  con- 
ducting their  businesB  to  the  annoyance  of 
citizens.  Several  other  ordinances  of  a  kin- 
dred nature  were  put  in  evidence.  Defend- 
ant objected  and  excepted  to  all  of  them. 

Before  the  case  waa  submitted  to  tbe  Jury, 
IdalntUTs  counsel  waived  his  claim  to  a  ver- 
dict on  tiw  chaxge  that  the  (q»eratioii  of  the 


factory  was  Injurious  to  health,  and  on  the 
alleged  explosions;  resting  his  case  solely  on 
proof  of  the  emission  of  bad  smells  by  the 
factory,  which  permeated  the  air  In  tbe 
neighborhood,  to  tbe  physical  discomfort  of 
the  occupants  ot  plalntUTs  buildings,  Includ- 
ing his  family,  and  the  depredation  of  the 
value  of  his  property. 

An  Instruction  defining  the  Issue  which  tbe 
Jury  was  to  determine  was  given  at  plalntUTs 
request  It  was  as  follows:  "The  court  in- 
structs the  Jury  that  If  they  find  from  the 
evidence  that  plaintiff  on  or  about  tbe  2d 
day  of  August  1902,  owned  and  was  In  pos- 
session of  the  premises  on  tbe  northwest 
comer  of  Vl^ola  avenue  and  La  Salle  street, 
in  the  dty  of  St  Louis,  and  occupying  the 
same  as  a  dwelling  for  hlmseif  and  his  fam- 
ily, as  charged  In  the  petition,  and  that  de- 
fendant was  the  owner  of,  and  engaged  in 
the  operation  of,  a  taljow  plant,  oil.  candle, 
and  glycerin  factory  on  the  northwest  part 
of  the  block,  bounded  on  the  south  by  La 
Salle  street,  on  tbe  north  by  Chouteau 
avenue,  on  the  east  by  Virginia  avenue,  and 
on  tbe  west  by  Rankin  street,  and  between 
S300  and  8400  Chouteau  avenue,  and  about 
fifty  feet  from  plaintiff's  aforesaid  property, 
in  which  plant  and  factory  It  operated  a  tal- 
low plant  oil,  candle,  and  glycerin  factory, 
and  that  defendant  so  conducted  such  plant 
and  factory  during  the  time  charged  in  plain- 
tiff's petition  as  to  cause  at  various  times 
during  the  day  quantities  of  gas.  steam, 
smoke,  and  noxious  vapors  therefrom  to  per- 
meate the  air  about  the  said  property  of 
plaintiff  in  such  manner  as  to  produce  ma- 
terial physical  discomfort  to  the  plaintiff  and 
his  family  in  the  occupancy  of  bis  said  prop- 
erty as  a  dwelling,  or  to  depreciate  the  value 
of  said  property,  then  the  said  plant  and 
factory  so  operated  by  defendant  was  a 
nuisance,  and  you  should  find  In  favor  of 
plaintiff,  even  though  said  business  of  de- 
fendant was  during  all  such  time  a  lawful 
business." 

At  the  instance  of  the  defendant  the  court 
Instructed  the  Jury  that  damages  for  a  di- 
minution of  the  value  of  plaintiff's  property 
depended  on  a  finding  that  offensive  odors 
emanated  from  the  factory,  and,  further, 
that  plaintiff  bad  withdrawn  all  claim  for 
damages  on  tbe  score  of  injury  to  the  health 
of  his  family  resulting  from  bad  odors.  The 
further  charge  was  given  that  there  was  no 
evidence  to  prove  the  defendant  stored  com- 
bustible and  dangerous  materials  on  bis  prem- 
ises; no  evidence  that  the  boilers  and  steam- 
generating  apparatua  were  operated  without 
a  license,  or  that  thero  was  danger  of  thdr 
exploding;  that  therefore  those  averments  In 
the  petition  must  he  disregarded. 

Opinion. 

The  inatruction  given  at  the  Instance  of 
the  plaintiff  permitted  the  Jury  to  return  a 
verdict  In  plaintiff's  favor  if  they  found  the 
defendant  conducted  its  plant  so  as  to  cause 
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gas,  gteam,  smoke,  and  noxious  vapors  to 
permeate  the  air  about  plaintiff's  property, 
to  produce  thereby  material  discomfort  to 
plaintiff  and  his  family  in  the  occupancy  of 
their  dwelling,  or  to  depreciate  the  value  of 
hto  property.  This  Instruction  went  outside 
the  evidence,  for  there  was  no  testimony  that 
gas,  steam,  or  smoke  from  the  factory  caused 
any  discomfort  to  plaintlfTs  family  or  other 
residents  in  the  vicinity.  While  most  of  the 
evidence  Introduced  by  the  plaintiff  was  de- 
signed to  show  foul  odors  emanated  from  the 
factory,  which  were  deleterious  to  the  health 
of  plaintiCTs  family,  this  ground  of  recovery, 
as  stated,  was  waived.  As  to  the  factory 
casting  out  gas,  steam,  and  smoke  which 
spread  through  the  neighborhood,  there  was 
no  testimony.  Not  a  witness  swore  to  a  fact 
of  that  sort  The  instruction  should  have 
confined  the  plaintiff's  recovery  to  a  finding 
by  the  Jury  that  stenches  emanated  from  the 
plant,  which  materially  disturbed  the  comfort 
of  the  plaintiff  and  bis  family,  and  dimin- 
ished the  value  of  his  property.  The  Instruc- 
tion given  in  behalf  of  the  plaintiff  Is  In- 
consistent with  the  fifth  Instruction  given  for 
the  defendant,  which  restricted  a  possible 
award  of  damages  for  depreciation  in  the 
value  of  plaintiff's  property  to  a  finding  that 
(rffenslve  odors  were  emitted  from  the  fac- 
tory. Plaintiff's  counsel  practically  concedes 
the  inconsistency  of  the  two  InBtructions,  but 
maintains  it  was  harmless.  We  are  of  a 
different  mind.  The  rule  of  law  that  In- 
structions should  not  submit  Issues  to  a  jury 
about  which  there  Is  no  proof  Is  wholesome, 
as  tending  to  prevent  onfounded  verdicts. 
White  V.  Ohaney,  20  Mo.  App.  389;  Paddock 
V.  Somes,  102  Mo.  226,  14  S.  W.  746,  10  L.  R. 
A.  254.  Plaintiff's  pleading  caused  this  case 
to  be  tried  in  a  way  which  we  disapprove. 
The  petition  stated  various  alleged  facts 
which  tended  to  show  the  factory  vras  a 
nuisance  to  the  people  near  It;  a  mass  of 
testimony  was  introduced,  ostensibly  to  prove 
the  different  allegations,  each  of  which  would 
be  of  itself  a  cause  of  action;  but  finally  all 
of  them  broke  down  and  were  abandoned, 
exc^  the  one  that  bad  odors  proceeded  from 
the  factory,  and  were  so  annoying  as  to 
amount  to  a  nuisance.  So  much  testimony 
on  irrelevant  issues  was  apt,  not  only  to  dis- 
tract the  Jury  and  confuse  their  minds  con- 
cerning the  real  issue,  but  to  raise  a  prejudice 
which  told  against  an  impartial  decision  of 
the  real  Issue,  even  if  they  understood  what 
it  was.  The  Instruction  requested  by  the 
plaintiff  and  given  by  the  court  was  as  mis- 
leading as  the  abandoned  allegations  of  the 
petition,  and  the  Irrelevant  evidence  those  al- 
legations evoked,  for  it  warranted  a  verdict 
for  the  plaintiff  on  a  finding  that  gas,  steam, 
and  smoke  disturbed  Mm  and  his  family,  and 
presupposed  a  basis  for  such  finding  in  the 
testimony,  whereas  there  was  no  testimony 
of  that  sort 

We  think  the  city  ordinances  referred  to 
In  the  statement  were  Improperlj  admitted 


as  evidence,  and  were  ot  prejudicial  influence, 
aa  a  violation  of  them  was  not  counted  on  in 
the  petition  as  a  cause  of  action.  After  the 
plaintiff  had  failed  to  make  good  several 
of  the  complaints  originally  preferred  against 
the  defendant,  there  remained  as  a  possible 
ground  of  recovery  the  question  of  whether 
the  factory  filled  the  surrounding  air  with 
offensive  smells,  thereby  creating  a  nuisance 
which  specially  Injured  the  plaintiff.  The 
presence  of  such  stenches  rendered  the  fac- 
tory a  nuisance,  if  it  was  one— not  a  mn- 
nlclpal  declaration  on  the  subject,  even  if 
there  had  been  an  ordinance  declaring  such 
a  factory  a  nuisance  per  se.  But  no  ordi- 
nance Introduced  by  the  plaintiff  attempts  to 
declare  a  place  which  is  kept  clean  and  con- 
ducted properly  a  nuisance.  On  the  other 
hand,  If  defendant's  plant  was  kept  foul 
and  filthy.  It  must  have  constituted  a  nui- 
sance to  plaintiff's  family,  which  the  law 
would  abate  without  regard  to  municipal 
provisions  and  regulations.  Ordinances  may 
be  competent  aa  evidence  when  they  prove 
some  material  fact,  but  not  the  gravamen  of 
a  case,  though  they  are  not  pleaded.  Robert- 
son T.  Wabash  Ry.,  84  Uo.  119.  But  this 
rule  consists  well  with  the  general  rule  that 
irrdevant  and  immaterial  evidence  should  be 
excluded  from  a  case.  The  ordinances  were 
improperly  received,  not  because  they  were 
not  pleaded,  but  because  they  had  no  bear- 
ing on  the  issue  to  be  determined.  Frederick 
V.  Allgaler,  88  Mo.  693. 

Aside  from  the  possiUe  error  In  the  first 
instruction,  we  tliink  the  case  ought  to  be 
retried,  in  the  inters  of  justice,  on  simplified 
issues,  in  order  tliat  wholly  irrelevant  testi- 
mony may  be  kept  out  of  it 

Judgment  reversed  and  cause  remanded. 


BLANI^  F.  J.»  and  RBYBUBN,  concur. 


FRIEDMAN  t.  PULITZER  PUB.  CO. 

(Court  of  Appeals  at  St  Louis,  Mo.   Dec.  1, 
1903.) 

LIBEL— NEWSPAPER  FUBUOATIONS— ABSENCE 
OF  MALICa-BTIDBNCB-sraCaAL  DAUAGBS— 
INSTRUGTJONS-EXCESSIVB  DAHAOSS  — NEW 

TRIAL. 

1.  Where,  in  an  action  agalnat  a  newspaper 
for  libel,  plaintiff  sought  to  recover  both  puni- 
tive and  compensatoiT  damages,  evidence  of 
defendant's  reporter,  who  obtained  and  prepar- 
ed the  article  for  publication,  that  he  had  no 

Eersonal  acquaintance  with  plaintiff,  and  bore 
im  no  malice  or  ill  will,  vras  admissible  to  dis- 
prove malice. 

2.  Where,  in  an  action  for  libel,  the  petition 
embraced  no  elemeDts  of  special  damages,  but 
simplv  charged  generally  that  plaintiff  had  been 
greatl;  damaged  by  the  publication,  and  claim- 
ed $10,000  damages,  actual  and  punitive,  evi- 
dence tending  to  show  that  plaintiff  Itad  beat 
suspended  from  an  association  of  persons  en- 
gaged in  his  bnslnesa  was  in  admissible. 

8.  Where,  in  an  action  against  a  newspaiier 
for  libel,  there  was  no  evidence  of  an  apology 
asked  tor  or  denied,  an  instructioD  that.  If  the 
Jury  found  for  plaintiff,  in  estimating  the  dam- 
ages th^  mlf^t  eondder  the  publicity  gtven 
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to  the  Ubel,  til*  ftbMBce  of  ut  apolas7>  and  the 
pecaaiary  clrcumstancea  of  the  defeocUiDt,  was 
etroneoas. 

4.  A  new  trial  granted  in  an  action  tcr  libel 
OB  tiie  ground  that  the  Terdlct  waa  eo  excessive 
KB  to  indicate  psadicHi  and  tffejvdice  on  the  part 
of  the  jury  will  not  be  distorbed  on  appeal  nn- 
less  it  is  manifest  that  the  trial  court  aboaed 
tta  diacretion. 

Appeal  from  St  Lonls  CHrcnlt  Oonrt;  H. 
D.  Wood,  Judge 

Action  by  Jacob  Friedman  against  the  Pa- 
ll tier  Pabllahlng  Company.  A  Jndgment  was 
rendered  In  faror  of  plafntlffj  and  from  an  or- 
der  granting  defendant  a  new  trial  plalntllT 
appeals.  Affirmed. 

Job.  W.  Folk  and  Thoa.  B.  Harrey,  f6r 
pellant  F.  N.  Judson.  for  req>ondent 

RBTBTTRN,  J.  The  pleadings  In  thte  caee 
so  folly  exhibit  the  history  of  the  occurrence 
from  which  this  action  emanated  that  they 
are  reproduced  at  length  and  Intact: 

PlalntlfTs  complaint  was  as  follows: 

"Plaintiff,  for  his  cause  of  action,  says 
that,  at  the  time  hereinafter  mentioned,  de- 
fendant was  the  publisher,  printer,  and  pro- 
priety of  a  certain  newspaper  of  large  clr- 
cnlatlou  pabllslied  in  the  dty  of  8t  Louis, 
state  of  Missouri,  and  known  as  the  St  Louis 
Post-DIapatcb;  that  on  the  13th  day  of 
March,  18DS,  there  was  printed  and  publish- 
ed In  said  newspaper  the  following  false,  de- 
famatory, and  libelous  article,  of  and  con- 
ceming  the  plaintiff,  to  wit: 

"  'Uncovering  a  Huge  Swindle— Two  Mar- 
ket Street  Ticket  Brokers  under  Arrest— De- 
tectlTes  Orack  a  Safe  in  Search  of  Sridence 
In  the  Scalper's  Office  of  "Jack"  Friedman— 
B.  H.  McCloskey  also  Accused— Forgo?  and 
the  "Balsing"  of  Passes  and  Transportation 
Jointly  Charged  against  the  Prisoners.  Pe- 
destrians who  looked  into  the  office  of  J.  H. 
Friedman,  ticket  broker,  1801  Market  street, 
yesterday,  saw  two  men  drilling  into  a  huge 
iron  safe  In  the  same  manner  that  expert 
cracksmen  operate.  Instead  of  daylight  bur- 
glary, as  appeared  at  a  glance.  It  was  an  ef- 
fort by  Detectives  Healy  and  McGratb  to  se- 
cure contraband  matter  as  evidence  in  what 
prominent  railroad  officials  say  is  one  of  the 
most  gigantic  ticket  swindles  in  St.  Loui& 
Besides  their  eqnipment  of  safe-blowers* 
tools,  the  detecttves  were  fortified  with  a 
search  warrant  authorizing  them  to  take  un- 
limited liberties  in  Friedman's  ticket  office. 
Meanwhile  the  broker,  who  Is  known  through- 
out the  West  as  "Jack"  Friedman,  looked  on 
in  silence.  He  was  a  prisoner,  arrested  on 
the  charge  of  Issuing  forged  tickets.  About 
the  same  time  L.  H.  McCloskey,  another  tick- 
et broker,  at  17S1  Market  street,  was  also 
arrested  on  a  sbnilar  change.  Both  brokers 
were  under  Indictment,  true  bills  having  been 
returned  by  the  February  grand  Jury  In  Its 
final  report  Friday.  It  Is  alleged  that  Fried- 
man and  McOIoskey  operated  Jointly  in  the 
disposition  of  fraudulent  tickets.  The  war- 
rants for  the  brokm  were  served  deputy 


sheriffs,  but  the  work  of  securing  tickets  and 
paraphernalia  to  be  used  as  evidence  In 
court  was  assigned  to  the  detective  depart- 
ment. When  the  officers  went  to  Friedman's 
place  and  asked  for  admission  to  his  safe, 
the  request  was  refused.  "I  cannot  open 
the  sate,"  Friedman  Is  alleged  to  have  said. 
After  some  parleying,  the  detectives  deter- 
mined to  use  force,  and,  while  one  stood 
guard,  the  other  went  out  to  get  the  tools 
with  which  to  open  the  safe.  It  required  an 
hour's  work  before  the  innermost  recesses 
of  the  safe  were  reached.  As  the  third  In- 
side door  qirung  open  under  the  pressure  of 
the  official  Jimmy,  Friedman  looked  on  In 
amasement  Detective  Healy's  band  delved 
into  the  steel  box,  and  brought  out  a  big 
bunch  of  tlckete,  punches,  stamps,  and  other 
paraphernalia.  Including  a  bottle  of  powerful 
acid,  labeled  "Ink  Eradlcator."  It  Is  asserted 
by  the  authorities  that  the  add  was  used  in 
removing  names  of  destinations  and  other 
writing  on  tickets.  When  a  demand  was 
made  upon  McCloskey  for  tickets,  punches, 
and  other  material  in  his  possession,  he  said: 
"Walt  a  minute,  please,  until  I  get  what  you 
want"  He  got  it;  then  he  threw  It  Into  the 
fire.  At  least,  that  is  the  story  told  by  the 
detectives.  McCloskey  and  Friedman  were 
taken  to  the  Four  Courts.  Friedman  was 
released  on  bond,  with  E^rateln  &  Bumstein 
as  surety.  McOIoskey  was  locked  up  in  Jail. 
The  charge  set  forth  in  the  Indictment  Is  the 
forgery  of  the  name  of  Henry  Libou,  general 
ticket  agent  at  Union  Station.  Behind  this 
formal  cbarge  la  a  long  story  of  alleged  tick- 
et manipulation,  which  is  attracting  atteu- 
ticm  from  railroad  men  throughout  the  West. 
Briefly  summarized.  It  Is  charged  that  Fried- 
man kept  a  stamp,  which  be  obtained  from 
McCloskey,  and  which  Is  a  fac  simile  of  the 
stamp  used  at  Union  Station  for  the  purpose 
of  executing  unused  portions  of  round-trip 
tickets.  Friedman,  it  Is  alleged,  has  been 
the  manipulator  of  the  tickets.  It  is  said  that 
he  is  an  expert  on  plugging  ticketo,  raising 
passes,  and  in  forging  the  name  on  the  re- 
verse side  of  tickets  signed  by  the  wiglnal 
purchaser.  Friedman's  ability,  aided  by  the 
bogus  stamp,  made  It  possible  for  him  to 
place  on  sale  a  large  volume  of  transporta- 
tion otherwise  void.  It  Is  claimed  that  for 
a  long  while  Friedman  has  spent  his  even- 
ings In  "fixing"  tickets,  screened  from  public 
gaze  by  a  high  desk.  It  Is  further  alleged 
that  a  young  man,  who  Is  not  yet  under  ar- 
rest, and  who  Is  an  expert  penman,  has  been 
In  the  employ  of  Friedman  and  McCloskey. 
His  duty  was  to  remove  the  destination  from 
tickets  by  means  of  the  "Ink  eradlcator." 
and,  in  the  blank  space  thus  created,  fill  in 
the  destination  desired  by  the  purchaser. 
When  there  Is  a  call  for  a  ticket  which  Is  not 
In  stock,  the  purchaser's  order  was  register- 
ed, with  the  understanding  that  be  could  be 
accommodated  by  calling  later.  In  the  inter- 
im, so  it  is  alleged,  the  ticket  would  be  "fix- 
ed" for  the  dratinatlon  wanted.    "For  in- 
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Htance,  It  was  an  easy  matter  to  take  a  ticket 
good  for  a  flfty-mlle  ride,  and,  by  means  of 
erasure  and  eubstlfntlon,  Irai^Uwn  the  trans- 
It  power  to  meet  the  requirements.  Railroad 
men  say  the  country  has  been  flooded  with 
bogus  tickets  for  a  year  or  more,  and  the  for- 
geries were  so  clerer  as  to  escape  detection 
In  almost  every  Instance.  General  pass^ger 
agents  knew  that  a  wrong  prevailed,  but  It 
was  a  long  while  before  they  had  even  a 
semblance  of  a  clew.  General  Passenger 
Agent  Townsend,  of  the  Missouri  Pacific, 
was  one  of  the  first  to  take  up  the  case.  He 
consulted  Martin  Oardy,  of  the  legal  de- 
partment. Martin  &  Bass,  attorneys,  were 
employed  as  supplemental  counsel,  and  De- 
tective Thomas  Fnrlong  was  also  retained. 
As  a  result  of  Investigation,  suspicion  was 
directed  to  Friedman  and  McCloskey,  and  the 
matter  was  presented  to  the  grand  Jury  la 
such  a  way  that  true  bills  were  found. 
Among  other  plans  brougbt  Into  play  by  the 
railroads  was  the  execution  of  test  tickets, 
which  It  Is  said  form  a  strcHig  link  In  the  evi- 
dence. "I  have  nothing  whatever  to  say," 
said  McCloskey  when  a  reporter  for  the  Post- 
Dispatch  talked  with  him  In  the  Jail  last 
evening.  "It  Is  charged  that  yon  burned 
tickets  and  other  evidence  sought  by  the  de- 
tectives," said  the  reporter.  "That  is  not 
correct,"  replied  the  Imprisoned  broker,  "but 
I  do  not  care  to  discuss  my  case  at  alL" 
Friedman  is  looked  upon  by  tbe  authoritleB 
as  the  prime  mover  In  the  alleged  frauds, 
while  McCloskey  Is  regarded  as  a  confeder- 
ate. An  amusing  Incident  In  connection  with 
tbe  case  Is  a  mistake  made  by  a  deputy 
sheriff  who  went  to  Union  Station  Friday 
night,  expecting  to  find  EYiedman  to  take  a 
train  out  of  the  city.  While  the  deputy  was 
looking  around  for  bis  man,  whom  he  did  not 
know  by  sight,  somebody  called  ont,  "There 
goes  Friedman  now."  At  the  same  time  a 
dapper  young  man  hurried  through  the  sta- 
tion gates,  by  a  slightly  dressed  young  wo- 
man. The  deputy  did  not  reach  the  couple, 
and  he  was  glad  soon  afterward  that  he 
didn't,  for  he  was  Informed  that  the  Fried- 
man who  passed  through  the  gates  was  not 
the  ticket  broker  at  all,  but  a  wealthy  young 
man  who  had  been  married  less  than  a  day, 
and  was  en  route  with  bis  bride  to  the  East 
on  a  wedding  tour.  It  Is  given  out  on  relia- 
ble authority  that  other  arrests  will  be  made 
and  further  devel<^mentB  are  expected.' 

"Plaintiff  says  that  said  publication  was 
willful,  wanton,  and  malicious,  and  that  he 
has  been  greatly  damaged  thereby.  Plaintiff 
therefore  sues  for  ^,000  actual  damages  and 
$5,000  punltlTe  damages,  for  wblch  he  prays 
judgment** 

The  answn*  of  defendant  was  In  fba  fol- 
lowing language: 

"Now  comes  defendant,  and  admits  that  it 
Is  a  corporation,  and  the  publisher  of  tbe 
newspaper  in  tbe  city  of  St  Louis  known 
as  the  St  Louis  Post-Dispatch,  and  admits 


the  pabilcatlon  in  said  paper  of  tbe  article 
set  forth  In  plalntifTs  petition  on  the  13tli 
day  of  March,  1889,  but  denies  that  said  pub- 
lication was  false,  defamatory,  or  libelous  of 
plaintiff,  In  any  sense.  And  further  answer- 
ing, defendant  says  that  the  facts  set  fortb 
in  said  article  of  and  concerning  plaintiff 
were  true.  And  further  answering,  defend- 
ant says  that  said  article  set  ont  in  the  pe- 
tition was  a  fair  and  truthful  narrative  of 
the  proceedings  In  the  criminal  court  of  the 
dty  of  St  Louis  In  connection  with  the  in- 
dictment of  plaintiff  and  one  John  McClos- 
key, and  of  the  arrest  of  plaintiff  and  said 
McCloskey  thereunder,  and  explanatory  of 
the  charge  contained  In  said  indictment  snd 
that  said  publication  was  made  by  defend- 
ant in  the  performance  of  Its  dnty  as  a  pub- 
lic Journalist  and  solely  for  the  purpose  of 
giving  the  public  Information  concerning  tbe 
administration  of  public  Justice  in  the  city 
of  St  Louis,  and  that  said  publication  was 
made  after  careful  Investigation,  and  as  a 
matter  of  news,  without  any  injurious  com- 
ments, and  without  any  malice  toward  plain- 
tiff; that  the  said  publication  was  legitimate 
public  news,  and  defendant  says  that  said 
publication  was  privil^ed  in  the  law.  And 
further  answering,  and  as  explanatory  of  the 
circumstances  under  which,  and  the  motives 
with  which,  the  publication  complained  of  in 
tbe  petition  was  made  by  defendant  defend- 
ant says  that  said  publication  was  a  fair  and 
truthful  narrative  of  the  proceedings  in  tiie 
criminal  court  of  the  dty  of  St  Louis  in 
connection  with  tbe  indictment  of  plalntUF 
and  one  John  McCloskey,  and  the  arrest  of 
plaintiff  and  said  John  McCloskey  thereun- 
der, and  also  was  explanatory  of  the  circum- 
stances of  said  arrest  and  of  the  charge  con- 
tained In  said  Indictmrat,  which  were  of  pub- 
lic Interest  to  the  citizens  of  St  Louis,  and 
that  defendant  made  full  and  careful  inves- 
tigation from  all  available  sonrces,  including 
the  statements  of  said  indicted  parties,  be- 
fore making  said  publication,  and  that  tbe 
publication  was  made  without  Injurloua  com- 
ments and  without  malice." 

A  Jury  trial  resulted  in  a  verdict  for  plain- 
tiff for  tSOO  compensatory  damages  and  $2,- 
000  punitive  or  exemplary  damages.  A  mo- 
tion for  new  trial  was  sustained  upon  the 
grounds  that  the  circuit  court  erred  in 
eluding  evidence  offered  by  the  defendant, 
and  In  admitting  evidence  offered  by  plain- 
tiff, and  that  tbe  verdict  in  respect  to  both 
compensatory  and  exemplary  damages  was 
BO  excessive  as  to  Indicate  passion  and  preju- 
dice on  the  part  of  tbe  Jury.  For  tbe  pur- 
pose of  passing  on  tbe  propositions  arising  on 
this  record,  the  proof  of  tbe  respective  par^ 
ties  Is  not  required  to  be  recited  fully  or  at 
length,  but  questions  based  upon  ruUags  up- 
on evidence  at  the  trial  will  be  considered 
with  such  fragmentary  portions  of  the  testi- 
mony quoted  so  far  as  may  be  deemed  essen- 
tial. 


Digitized  by  Google 


FBTWOMAW  T.  FUIdTZBB  PUB.  Oa 


343 


1.  In  rapport  of  the  lower  court's  actloa 
upon  the  motloD  for  new  tri&U  ref^ODdent 
urces  tliat  the  court  erred  In  excludes  testi- 
mony ot  defendant's  rep<Hter,  who  obtained 
and  prepared  for  pnblicatfon  ^e  article  com- 
plained of  as  libelous,  to  the  effect  that  bo 
had  no  personal  acquaintance  with  plalntUF, 
and  bore  no  malice  or  111  will  toward  him; 
bat  the  record,  as  exhibited,  discloses  that 
questions  seeking  to  elidt  this  character  of 
testimony  were  addressed  to  and  fully  an- 
swered by  this  witness,  whose  testimony  was 
offered  In  f(Hm  of  deposition,  and  that  de- 
fendant derived  the  fnll  ben^t  of  his  testi- 
mony to  establish  the  absence  of  any  Indl- 
vldnal  malice  by  the  author  of  the  article 
toward  plaintiff.  Upon  the  hypothesis,  bow- 
erer,  that  the  rollng  of  the  trial  court  In 
this  regard  baa  been  erroneously  transcribed. 
It  may  be  proper  to  remark  that,  in  the  optii- 
l(m  of  this  court,  such  testimony  was  com- 
petent and  proper.  If  the  publication  had 
been  dictated  by  ezprera  malice  against 
plaintiff,  such  fact  could  bare  been  estat)- 
llsbed  by  plaintiff,  and  Imputed  to  defend- 
ant Buckley  v.  Knapp,  48  Mo.  152;  Baehl 
T.  R.  R..  119  Mo.  32fi.  24  S.  W.  737.  And 
as  the  plaintiff  sought  to  recorer  punitive  as 
well  as  compensatory  damages,  such  testi- 
mony was  admissible^  as  any  facta  or  cir- 
cumstances disproving  or  tending  to  disprove 
malice  are  admissible  for  the  purpose  of  miti- 
gating the  punishment  by  way  of  exemplary 
damages.  Weaver  t.  Hendrlck,  SO  Mo.  S02; 
Lewis  T.  Humphries,  04  Mo.  App.  468.  The 
motives  or  purposes  with  which  the  slander- 
ons  words  were  spoken  lie  at  the  very  founda- 
tion of  malice,  and  are  the  conditions  upon 
which  exemplary  damages  are  based;  and, 
accompanied  with  the  caution  to  the  Jury 
that  evidence  of  the  Intention  and  motive  of 
defendant  ml^t  be  considered  for  the  pur- 
pose of  abating  the  punitive  damages,  but 
did  not  coDstitute  a  defense  or  bar  to  the 
action,  such  testimony  was  admissible.  Oal- 
lahan  v.  Ingram,  122  Mo.  856,  28  &  W.  1020, 
48  Am.  St  Rep.  583.  and  commoitators  cited. 

2.  The  petition  embraced  no  elements  of 
special  damages,  but  simply  and  generally 
charged  that  plaintiff  bad  been  greatly  dam- 
aged by  the4>ubIlcatlon,  with  prayer  for  |10,- 
000  damages,  actual  and  punitive,  and  even 
contained  no  express  averment  that  plaintiff 
was  engaged  in  business  of  any  description. 
The  court,  however,  at  the  trial,  permitted 
evidence  to  be  Introduced  of  the  susi>enslon 
of  plaintiff  from  the  Ticket  Brokers*  Asso- 
ciation, and  also  admitted  plaintiffs  testi- 
mony of  decrease  In  his  business  earnings. 
In  Hughes  T.  Telegraph  Co.,  79  Mo.  App.  133, 
this  court  adopted  the  definition  announced 

the  federal  Supreme  Court  of  "special 
damage":  "Special,  as  contradistinguished 
from  general,  damage,  Is  that  which  Is  the 
natural,  bnt  not  the  necessary,  consequence 
of  the  act  complained  of."  Roberts  v.  Gra- 
ham. 6  WalL  678^  18  Lk  Gd.  791.  There  waa 


no  foundation  for  the  admission  of  dtber  spe- 
cies of  testimony  In  the  plaintiff's  statement 
of  his  cause  of  action,  and  all  such  testimony 
should  have  been  rigorously  excluded.  This 
position  is  abundantly  supported  by  com- 
mentators, as  well  as  by  adjudicated  cases. 
"The  genera]  rule  Is  that  no  evidence  of 
special  damage  Is  admissible  unless  It  be 
averred  In  the  pleadings,  and  this  Is  so 
whether  special  damages  be  the  gist  of  the 
action,  or  be  used  as  matter  of  aggravation, 
when  the  words  are  In  themselves  action- 
able." Starkle,  Slander  &  Libel  (&th.Bd.)  p. 
489;  Newell,  Slander  &,  Ubel  (2d  fid.)  p.  779; 
8  Sutherland,  Damages  (2d  Ed.)  i  1215;  Stel- 
beling  T.  Lockhans,  21  Hun,  457;  Hatt  v. 
Evening  News  Ass'n,  94  Mich.  119,  54  N.  W. 
766.  "Special  damages,  whether  resulting 
from  tort  or  breach  of  contract,  must  be 
particularly  averred,  in  order  that  the  de- 
fendant may  be  notified  of  the  charge^  and 
come  prepared  to  meet  It"  Roberts  t.  Gra- 
ham, 6  Wall.  578,  18  L.  Ed.  791. 

3.  The  third  Instruction  given  for  plaintiff 
was  as  follows:  *'The  court  further  instructs 
the  Jury  that  If  th^  find  for  the  plaintiff,  in 
estimating  the  damages  they  may  take  Into 
consideration  the  character  of  the  defama- 
tion, the  circumstances  under  which  It  was 
published,  the  extent  of  the  circulation  of  tbe 
paper,  and  of  the  publicity  thus  given  to  the 
Ubel,  tbe  absence  of  any  apology,  and  the 
pecuniary  circumstances  of  the  defendant" 
There  Is  not  a  syllable  to  be  found  In  the 
evidence  respecting  an  apology.  Tbe  record 
Is  dumb  and  sUent  as  to  any  such  reparation 
being  asked  for  or  declined.  In  this  negative 
condition  of  tbe  testimony,  the  attention  of 
the  Jury  should  not  have  been  directed  to  the 
absence  of  an  apology,  as  a  circumstance  to 
be  taken  Into  consideration  in  estimating 
plaintiff's  damages,  as  it  was  clearly  calcu- 
lated to  have  a  material  effect  in  the  compu- 
tation of  the  exemplary,  if  not  the  compensa- 
tory, damages  awarded.  The  instruction  was 
misleading  and  prejudicial  in  this  regard,  and 
tended  to  emphasize  and  render  prominent 
and  conspicuous  a  phase  of  the  case  respect- 
ing which  no  testimony  bad  been  introduced 
on  either  side.  Instructions  should  be  con- 
fined safely  within  tbe  bounds  of  the  evi- 
dence Introduced,  and  should  not  be  given 
without  substantial  testimony  to  support 
them.  Hewitt  v.  Steele.  118  Mo.  463,  24  S. 
W.  440;  Mateer  v.  R.  R.,  106  Mo.  320.  16  S. 
W.  839;  Kansas  &  Texas  Goal  Ga  t.  Mlllett, 
60  Mo.  App.  382. 

4.  Among  other  grounds  for  Its  action  in 
sustaining  the  motion  for  new  trial,  the  cir- 
cuit court  assigned  that  the  verdict  was  bo 
exorbitant  as  to  both  classes  of  damages 
awarded  as  to  Indicate  passion  and  prejudice 
on  tbe  part  of  tbe  Jury.  In  a  long,  unbroken 
line  of  decisions  of  the  Supreme  Court  as 
well  as  of  this  court  the  rule  bas  been  fre- 
quently proclaimed  that  It  Is  not  only  the 
prerogative^  bnt  It  Is  the  pecnllar  and  spe- 
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clal  duty,  of  trlftl  coorta,  to  grant  new  trials 
when  the  verdict  U  de^ed  arbitrary  or 
manlfeatly  wrong,  or  when  the  verdict  ap- 
pears to  be  resnlt  of  passion,  prejudice,  or 
miscondnct  on  the  part  of  the  Jury,  and  that 
unless  It  la  manifest  that  the  trial  eonrt  has 
abused  Its  Judicial  discretion,  or  that  injus- 
tice has  been  done,  its  ruling  will  not  be  dis- 
turbed by  the  appellate  courts.  Kuenzel  v. 
Stevens,  165  Mo.  280,  66  S.  W.  1076;  Chou- 
quette  V.  H.  R,  152  Mo.  257.  63  S.  W.  897; 
Lee  V.  Geo.  Knapp  Co.,  137  Mo.  385,  88  S. 
W,  1107?  Parker  v.  Caasingliam,  130  Mo.  848, 
32  S.  W.  487;  Bank  t.  Wood,  124  Mo.  72, 
27  S.  W.  554;  Hewitt  T.  Steele,  118  Mo.  463, 
24  a  W.  440;  McOnllough  t.  Ins.  Co.,  113 
Mo.  606,  21  S.  W.  207;  Price  v.  Evans,  49 
Mo.  396;  Held  v.  Ins.  C!o.,  68  Mo.  421;  Wood- 
folk  T.  Tate,  25  Mo.  697;  Mason  T.  Onan, 
67  Mo.  App.  290;  Powell  v.  R.  R.,  59  Mo. 
App.  335;  Ensor  v.  Smith,  67  Mo.  App.  684; 
Ix>ngdon  V.  Kelly,  51  Mo.  App.  572.  As  far 
back  as  the  last  decision  of  the  Supreme 
Court  above  relied  on,  the  eminent  Jurist  de- 
livering the  opinion  observes:  "But  In  this 
connection.  It  Is  well  enough  to  make  an- 
other remark.  Ck>nstant  complaints  are- 
reaching  us  that  In  some  of  the  circuits  the 
mie  adopted  here  is  followed,  and  [1.  e.,  to  re- 
fuse to  weigh  the  evidence],  and  that  the 
Judges  consider  themselves  bound  thereby. 
But  this  to  founded  in  an  entire  misappre- 
hension. The  trial  courts  have  opportunities 
which  we  have  not  In  witnessing  and 
presiding  over  the  trial,  they  are  put  In  pos- 
session of  facts  which  we  cannot  possibly 
attain.  They  see  the  witnesses;  can  form 
an  opinion  respecting  tbelr  veracity;  can  ob- 
serve whether  they  are  biased  or  prejudiced; 
can  notice  their  willingness  or  unwillingness, 
and  a  great  many  other  circumstances  which 
It  Is  impossible  to  transfer  to  paper.  They 
can  also  form  a  correct  conclusion  as  to 
whether  any  Improper  influences  operated  on 
the  Jury  In  producing  the  verdict  All  these 
considerations  render  It  peculiarly  proper 
that  the  question  of  granting  new  trials  on 
account  of  the  verdict  being  against  the 
weight  of  testimony  should  be  exclusively  ex- 
ercised by  the  court  trying  the  cause,  and, 
where  the  trial  court  Is  of  the  opinion  that 
the  verdict  la  not  supported  by  the  evidence, 
or  Is  against  the  weight  of  evidence.  It  should 
never  hesitate  In  exercising  the  power,  and 
giving  the  aggrieved  party  a  new  trial."  All 
presumptions  are  In  favor  of  the  action  of 
the  trial  court  and  the  exercise  of  the  right 
and  duty  of  granting  new  trials,  when  deem- 
ed proper  by  the  trial  courts  In  the  attain- 
ment of  Justice,  Is  commendable,  and  should 
be  upheld,  under  the  rules  of  law  and  limita- 
tions above  declared.  We  can  find  no  evi- 
dence In  this  record  of  any  abuse  of  Its 
discretionary  authority  by  the  trial  court, 
and  the  Judgment  Is  accordingly  affirmed. 

BLAND.  P.     and  GOODE.  J.,  concur. 


OHAUF  8PRINO  (JO.  t-  B.  ROTH  TOOL 
•  CK>. 

(Court  of  Appeals  at  St.  Louis,  Ho.   Dec.  1. 
1903.) 

IiANDI^RD  AND  TENANT— FIXTURES— RIGHT 
TO  RBCOVBR^WAaTH— UNLAWFUL  DETAIN- 
ER—NEW  triaIj—pkrplkxitt  of  jury. 

1.  The  removal  by  a  tenant  of  hang^v, 
benches,  shafting,  platforms,  pnlleya,  etc., 
wbich  were  on  tne  premises  when  originally 
rented  by  defendant's  assignors,  constituted 
waste,  within  the  meaning  of  Rev.  Sl  1898.  | 
8335,  providing  that  damages  In  an  lawful  de- 
tainer shall  be  assessed  for  waste  committed 
on  the  premises. 

2.  The  right  of  a  tenant  to  remove  fixtmw  la 
twmlnated  hy  the  acceptance  of  a  new  Imm 
which  la  ^ent  as  to  men  right 

8.  On  the  trial  of  an  unlawfal  detainer  suit 
It  appeared  on  the  return  of  the  verdict  that 
the  jury  did  not  understand  the  instruction* 
given,  or  how  to  express  thdr  verdict,  whwe- 
npon  the  conrt  refosed  to  acc^  the  same,  and 
gave  a  snpplemeatal  Instmction  that  there  was 
no  Bofflcient  evidence  of  waste,  which  instruc- 
tion the  Jniy  did  not  follow.  ffeU,  that  the 
judgment  for  plaintiff  would  be  revenedt  and  a 
new  trial  awarded. 

Aureal  firom  St  Loids  (Xicnlt  Oomt; 
91'anklln  Ferrlas,  Judge. 

Action  by  the  Champ  Spring  Company 
against  the  B.  Both  Tool  Company.  From 
a  Judgment  for  platntlfl,  defendant  aweala. 
Reversed.  < 

See,  alBO,  90  Ma  App.  618,  TO  8.  W.  00& 

Ed.  L.  OottBcbalk,  for  appellant  B.  U. 
Nlcbola.  for  respondent 

BBYBUBN,  J.  After  the  reversal  and  re- 
manding of  this  case  by  this  conrt  (86  Ma 
App.  518,  70  S.  W.  506)  a  retrial  was  had, 
and  a  verdict  returned  for  plaintifl^  from 
which  defendant  has  appealed.  Both  par- 
ties recognized  that  the  chief,  if  not  the  sola 
Issue  at  the  trial  was  whether  the  defendant 
was  liable  for  waste  In  removing  from  the 
premises  bangers,  benches,  shafting,  etc.  The 
court  In  its  original  chaise  to  the  Jury,  in- 
structed upon  the  question  of  damages  for 
waste  and  Injury  as  follows;  "The  conrt  in- 
structs the  jury  that  If  they  find  and  believe 
from  the  evidence  that  the  defendant  rented 
the  premises  from  the  plaintiff,  and  they  or 
their  assignors  erected  upon  such  premiaee 
an  office,  flooring,  hangers  for  the  shaft,  and 
benches  to  work  at  and  elevator,  platform, 
and  pulleys,  and  that'  the  same  were  erected 
for  and  necessary  for  the  business  it  was 
carrying  on  on  the  premises,  then  the  same 
did  not  become  a  part  of  the  realty,  and  the 
defendant  was  authorized  to  remove  the 
same.  If  It  could  be  done  without  materially 
Injuring  the  building,  and  Ita  removal  there- 
from does  not  constitute  waste.  On  the  other 
hand,  you  are  Instructed  that  if  yon  And  from 
the  evidence  that  either  the  hangers,  bench- 
es, office,  or  elevator  platform  and  pulley 
were  In  the  premises  when  originally  rented 
from  the  Malleable  Iron  Wwfcs,  the  defend- 
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ant  had  no  right  to  remove  any  such  article 
as  wag  In  the  bollding  originally,  and  plain- 
tiff Is  entitled  to  recover  the  reasonable 
valne  of  any  aocfa  article  which  the  evidence 
shows  has  been  removed  by  the  defendant,  if 
any.  If  the  evidence  shows  that  defendant 
damaged  the  bollding,  other  than  by  its  prop- 
er  use  In  their  business,  then  plalntlfF  is  en- 
titled to  recover  the  reasonable  value  of  sudi 
damage.  The  plalntUT  cannot  recover  any- 
thing for  the  removal  of  the  beating  stoves 
in  this  action."  The  court  restricted  the  Jury 
in  its  finding  of  the  amount  of  rents  and 
profits  to  the  period  from  September  30,  1901, 
the  end  of  respondent's  term,  to  January  16, 
1902,  when  the  keys  of  the  property  were  ten- 
dered. The  Jury  thereupon  returned  a  ver- 
dict finding  defendant  guilty,  and  that  the 
complainant  bad  sustained  damages  by  rea- 
son of  the  premises  to  the  amount  of  $300, 
and  also  that  the  value  of  the  monthly  rents 
and  profits  of  said  tenements  was  $1,050. 
The  court  thereupon  inquired  of  the  foreman 
of  the  Jury  how  tbey  arrived  at  those  figures, 
and,  It  appearing  that  the  Jury  did  not  un- 
derstand the  Instructions  of  the  court,  or  the 
proper  method  of  expressing  a  verdict,  the 
court  therefore  refused  to  accept  said  ver^ 
diet,  but  gave  the  jury  a  supplemental  in- 
struction, over  the  objection  of  defendant,  as 
fellows:  "The  court  instructa  the  jury  that 
there  la  no  snflaclent  evidence  before  them 
to  authorize  them  in  finding  the  defendant 
gnllty  of  waste,  and  they  will,  therefore,  in 
computing  damages,  disregard  waste."  Aft- 
er again  retiring,  the  jury  rendwed  the  fol- 
lowing verdict:  "We,  the  jury,  find  the  de- 
fendant gnllty  In  manner  and  form  as  char- 
ged in  the  complaint,  and  do  further  find  that 
the  complainant  has  sustained  damages  by 
reason  of  the  premises  to  the  amount  of 
eight  hundred  seven  and  "•/loo  dollars,  and 
also  that  the  value  of  the  monthly  rents  and 
profits  of  the  said  tenements  Is  one  hundred 
and  foriy-flve  dollars."  Defendant  filed  a 
motion  for  new  trial  in  due  course,  but  not 
complaining  of  the  instructions  given.  In 
passing  upon  this  motion,  the  circuit  conrt 
filed  the  foUoviring  memorandum:  "The  ver- 
dict is  excessive  under  the  instructions,  still 
I  think  it  may  stand  under  the  authority  of 
WUUamB  T.  Lane,  62  Mo.  App.  66,  and  Longb- 
lan  V.  Ross,  46  N.  T.  795  [6  Am.  Rep.  173]. 
The  court  erred  in  refusing  to  instruct  that 
plaintiff  owned  the  fixtures  which  had  been 
erected  by  the  assignor  of  the  defendant,  so 
the  Terdict  !■  not  excessive  under  a  proi>er 
theory." 

1.  Under  the  statntory  provisions  the  re- 
moral  of  the  Improvements,  repairs,  and  ad- 
ditions specified,  which  were  In  the  premises 
when  originally  rented  from  the  Malleable 
Iron  Works,  or  constructed  by  the  B.  Roth 
Forge  ft  Machine  Company  prior  to  the  15th 
day  of  March,  1897,  when  plaintiff  executed 
the  lease  to  defiendanf  s  ass^oni,  was  waste 
and  injury  committed  qpon  the  premises,  re- 


coverable by  plaintiff.  Rev.  St  1880,  8  3336. 
The  elaborate  discussion  of  the  law  govern- 
ing the  removal  of  fixtures  between  landlord 
and  tenant,  submitted  on  behalf  of  defendant, 
la  not  applicable,  for  all  rights,  If  any  ex- 
isted, of  removal  of  such  additions  or  lm> 
provements,  were  waived  and  abandoned  by 
the  acceptance  from  plaintiff  by  defendant's 
assignors  of  the  Instrument  of  lease  In  March, 
1887,  under  which  defendant  was  in  posses- 
sion, and  which  confessedly  was  silent  re- 
s|)ectlng  the  removal  of  such  fixtures  and 
property.  The  new  lease  evidenced  a  new 
contract  of  tenancy  defining  the  mutual  rights 
and  obligations  of  the  lessor  and  lessee.  The 
possession  of  these  leasees,  from  and  under 
whom  the  defendant  claimed,  was  under  the 
new  contract,  and.  In  the  absence  of  any 
reservation  of  right  of  removal  or  claim  to 
the  improvements  and  fixtures,  all  such  rights 
must  be  held  terminated  and  relinquished. 
Williams  V.  Lane,  62  Mo.  App.  66;  Lougbran 
V.  Ross,  45  N.  Y.  792,  6  Am.  Rep.  173. 

2.  The  complaint  that  the  trial  court  should 
have  received  the  first  verdict  without  in- 
vestigating how  the  irault  was  reached,  and 
awarded  a  new  trial,  if  deemed  proper,  is 
not  without  some  force.  The  functions  of  the 
jury  are  as  distinct  and  Independent  as  those 
of  the  court,  and  the  latter  should  refrain 
from  any  encroachment  upon  the  domain  of 
the  Jury.  Until  the  rendition  and  record  of 
the  verdict,  the  jury  remain  In  control  of  it, 
with  power  to  alter  or  withdraw  It.  Prof- 
fatt,  Jury  Trial,  §  456.  The  power,  however, 
has  long  been  exercised  to  correct  obvious 
errors  In  substance  as  well  as  in  form.  2 
Thompson  on  Trials,  §  2642;  Proffatt,  supra, 
i  457.  The  rule  has  been  amplified  to  the 
extent  of  authorizing  the  court,  before  the 
recording  of  the  verdict  and  before  the  dis- 
charge of  the  Jury,  and  while  theh-  relation 
to  the  case  as  jurors  continues,  to  require  a 
reconsideration  of  the  verdict,  not  merely  to 
correct  error  or  remove  obscurity  in  the  ver- 
dict, bat  to  alter  It  substantially  if  the  Jury 
so  agree.  Abbot's  Trial  Brief,  p.  536,  and 
authorities  dted.  In  this  state  the  Supreme 
Court  has  held  that  the  court  may  direct  the 
Jury  to  amend  an  imperfect  or  Informal  ver- 
dict, and  that  In  every  case  the  judge  should 
supervise  the  form  and  substance  of  the  ver- 
dict so  as  to  prevent  a  doubtful  or  Insufficient 
flnrting  from  passing  Into  the  records.  Cat- 
tell  V.  Dispatch,  etc.,  Co.,  88  Mo.  356.  But 
It  is  obvious  and  unmistakable  that  In  the 
verdict  first  returned  the  Jury  was  Involved 
In  error  and  confusion,  and  what  would  have 
been  the  YNdXet  had  the  jurors  not  been  so 
wrapped  in  perplexity  and  misconception  is 
beyond  the  ken  of  man.  The  parties  are  en- 
titled to  a  dear  and  intelligent  trial,  and.  If 
by  jury,  embracing  a  deliberate  verdict  ab- 
solved from  any  Imputation  or  suspicion  of 
misapprehension  or  bewilderment  In  the 
mind  of  any  juror  in  Its  consideration  and 
renditl<nL  That  foch  trial  may  be  accorded 
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to  and  had  hj  tbem,  the  Jodgment  It  n- 
versed,  and  the  cause  remanded. 

BLAND,  P.     and  GOODB,  cbncnc 


JBBSBT  FABM  DAIRT  00.  T.  ST.  LOTUS 
TRANSIT  CO* 
(Court  of  Appaala  at  St  Loai%  BC6.  Dae.  L 
1906.) 

STREOT  RAILROADS— INJURISS  TO  WAOON— 

ACTIONS  —  BVIDENCB  —  NONSUIT— tNSTRUO- 
TIONS  —  DNCOMPLBTBNBiaS  —  CONPUCTINQ. 

1.  In  an  action  against  a  Btreet  railroad  for 
Injuries  to  a  wagon  a  nonsoit  waa  properly 
denied  where,  on  plaintiffa  evidence,  the  waa^ 
on  wai  viBiUe  for  the  lenrtb  of  a  block  on  the 
■ame  track  as  that  on  wuch  fhB  ear  waa  run- 
ning, and  the  motorman  ud^t  have  avtdded 
the  collision. 

2.  In  an  action  against  a  street  railroad  for 
injuries  to  a  wagon,  an  instmctkm  to  find  for 
plaintifF  if  the  motorman  saw  or  could  have 
Been  the  wagon  in  time  to  warn  the  driver  and 
enable  him  to  drive  off,  or  In  time  to  stop  the 
car,  before  collision,  was  incomplete  in  that  It 
failed  to  also  state  that  the  motorman  mnst 
have  neglected  to  warn  plaintiff's  drirer,  and 
that  such  neglect  mnst  have  been  the  proxi- 
mate cause  of  the  accident. 

S.  In  an  action  against  a  street  railroad  for 
injuries  to  a  wagon,  an  Instruction  to  find  for 
plaintiff  if  the  motorman  conld  have  seen  the 
wagon  in  time  to  warn  the  driver  and  enable 
him  to  drive  off.  or  in  time  to  stop  the  car,  be- 
fore collision,  was  in  conflict  with  Instructions 
given  for  defendant  to  the  effect  that  it  was 
not  liable  if  Its  servants  used  ordinary  care  to 
stop  the  car  as  soon  as  they  saw,  or  might  have 
seen,  plaintiff's  wagon  in  a  position  of  danger, 
and  which  accepted  that  theory  as  the  only 
ground  of  recoreiy. 

Appeal  from  St  Locds  Ctrcnlt  Conrt;  J.  B. 
Klnealy.  Judge. 

Action  b7  the  Jers^  Farm  Dairy  Oompa< 
117  against  the  St  Loids  Transit  Company. 
From  a  Jndgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

Boyle,  Priest  A  Lebman,  fbr  appellant  F. 
A.  Wind,  for  respondent 

Opinion. 

OOODB,  J.  Action  for  Injorles  to  a  team 
of  horses,  harness,  wagon,  and  contents  of 
the  wagon,  caused  by  a  rear-end  collision 
with  an  electric  car.  While  plalnticra  em- 
ploys, John  Walton,  was  driving  one  of  plain- 
tiff's milk  wagons  on  November  24,  1902,  the 
wagon  was  hit  by  a  car  of  the  transit  com- 
pany. It  was  about  6  o'clock  of  a  drizzly 
morning  that  the  accident  occnrred.  Walton 
had  driven  north  on  Blerenth  street  to  Chou- 
teau aTonne,  turned  west  on  Chontean  to 
Twelfth  street  th«i  again  north  oo  Twelfth, 
Intending  to  leave  that  street  and  go  west  on 
Oratlot  He  had  reached  Oratlot  street  snd 
was  in  the  act  of  turning  into  It  when  the 
car  bit  the  wagon  behind,  inflicting  the  dam- 
ages complained  of  In  this  case,  and  knock- 
ing Walton,  the  drlvo-,  into  onconsdonsness. 
Walton's  testimony  Is  that  he  was  driving 

•RthMring  duiM  DsMmbw  U,  IMt 


partly  on  and  partly  off  the  north  track,  in  a 
trot;  that  20  feet  back  where  he  was 
Btnu^  be  locked  to  the  rear  before  he  tnrned 
westward,  to  see  it  a  car  was  coming,  but 
saw  no  car.  and  as  he  was  taming  west  the 
crash  came.  Three  passengers  on  the  car 
testified  they  heard  no  gong  nor  any  sound 
of  brakes  prior  to  the  collision;  that  the  car 
was  going  at  a  moderate  speed— Ave  or  six 
miles  an  hour.  It  stopped  immediately  aft^ 
hitting  the  wagon,  which  was  then  faced 
west;  that  the  morning  was  dark  and  rainy, 
but  a  wagon  conld  be  seen  easily  a  block 
away.  The  motorman  testified  he  followed 
the  same  route  Walton  had,  running  west  to 
Chouteau  and  then  north  on  Twelfth;  that 
his  speed  was  six  miles  an  hour,  and  the 
grade  downward;  tiiat  he  could  see  abont  a 
block  ahead;  saw  the  wagon  of  the  dairy 
company  as  soon  as  he  turned  into  Twelfth 
street;  It  was  then  five  feet  ontalde  the  track 
on  the  right  hand;  when  the  car  drew  near, 
the  team  and  wagon  turned  westward,  and 
crossed  the  track;  that  he  Immediately  rang 
bis  bell,  applied  the  brake,  and  reversed  tbe 
powtf,  but  was  unable  to  stop  tbe  car  be- 
fore it  crashed  into  the  vehicle. 

We  can  order  no  nonsuit  In  this  case,  as 
tbe  defendant  Insists  we  sboold;  for,  accept- 
ing the  testimony  for.  the  plaintiff  as  true, 
the  wagon  waa  visible  the  length  of  a  block 
on  the  same  track  the  car  was  running  on, 
and  the  motorman  might  have  stopped  or 
slackened  speed,  and  thus  have  avoided  the 
collision.  Klockenbrink  v.  R.  R..  81  Mo.  Api». 
8S1;  Shanks  v.  Traction  Co.  (Mo.  App.)  74 
8.  W.  886;  Noll  v.  Transit  Co.  (Mo.  App.) 
78  S.  W.  807.  Tbe  circuit  court  did  right  to 
submit  the  case  to  tbe  jury;  but  med.  we 
think,  in  this  instruction  given  at  the  In- 
stance of  the  plaintiff:  "If  the  jury  find  and 
believe  from  the  evidence  that  a  car  of  de- 
fendant in  charge  of  one  of  its  motormen 
ran  into  a  wagon  of  plaintiff  while  the  driver 
of  said  wagon  was  driving  along  Twelfth 
street  and  partly  In  defendant's  car  track,  or 
while  he  was  attempting  to  leave  said  track 
with  his  team,  l^e  jury  will  return  a  verdict 
for  plaintiff,  provided  the  jury  further  find 
and  believe  from  the  evidence  that  the  mo- 
torman saw,  or  by  the  exercise  of  reasonable 
care  and  dillgoice  could  have  aeen,  the  wag- 
on upon  tbe  track  in  time  to  have  warned 
said  driver  and  enabled  tdm  to  drive  his 
team  off,  or  in  time  to  have  brought  said  car 
to  a  stop,  before  a  collision,  by  the  use  of  such 
skill,  diligence  and  care  as  a  person  of  ordi- 
nary prudence  would  exercise  under  the  same 
circumstances,  and  that  the  driver  of  plain- 
tUTs  wagon  was  at  the  time  exercising  a  like 
degree  of  care  to  avoid  a  collision."  It  will 
be  seen  that  the  foregoing  instruction  author- 
ized a  verdict  for  the  plaintiff  if  the  jury 
found  the  motorman,  by  the  exercise  of  rea- 
sonable care,  could  have  noticed  the  wagon 
in  time  to  warn  the  drlvw  and  nable  the 
latter  to  drive  off,  or  in  time  to  stop  his  car 
before  a  collision.  Tbe  first  hypothesis  wa^ 
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to  say  the  least.  Incomplete.  It  la  not  enough 
to  justify  a  recovery  that  the  motonnan  saw, 
or  coold  have  seen,  the  wagon  on  the  track 
In  time  to  warn  the  driver;  but  It  mnat  ap- 
pear that  he  did  not  warn  him.  That  la  to 
say,  the  motorman  mnat  not  only  have  had 
time  to  sound  the  warning,  bat  must  have 
neglected  to  do  ao.  and  the  neglect  mnat 
have  been  the  proximate  cause  of  the  acci- 
dent. The  better  way  to  give  the  charge  Is 
to  leave  It  to  the  Jnry  to  say  whether  the  de- 
fendant's servant  was  guilty  of  tailing  to 
clang  the  gong  or  give  warning  by  wbatevw 
means  he  conld,  and  whether  that  n^llgent 
omlaalon  was  the  proximate  canae  of  the 
catastrophe.  It  is  to  be  remarked  farther 
that  said  Instruction  conflicted  with  two  giv- 
en for  the  defendant,  which  told  the  }nry,  in 
effect,  that  the  defendant  was  not  liable  If 
Its  servants  in  charge  ot  the  car,  as  soon  as 
they  saw,  or  might  have  seen,  plaintiff's 
wagon  In  a  position  of  danger,  nsed  snch 
care  as  a  pmon  of  ordinary  prudence  would 
have  used,  in  like  drcumstances,  to  stop  the 
car.  The  instructions  given  for  the  defend- 
ant accepted  the  theory  that  the  only  ground 
of  recovery  vras  failure  to  stop  the  car  aa 
soon  as  possible  after  seeing  the  vehicle  In 
an  exposed  condition,  while  plaintlfl'a  tn- 
stractlons  hypothecated  also  a  failure  to  give* 
warning  of  the  approach  of  the  car. 

The  Judgment  la  reversed,  and  th*  cftuse 
remanded. 

BliAND,  P.  J,,  and  BBYBUBN,  J.,  eo&cor. 


lAUMBIKB  V.  HALLOOK. 

(Oonrt  of  Appeals  at  St.  Lools.  BCo.  Dee.  % 

1003.) 

H0TB8— INDORSBRB— PnOTBST  AND  DBHAND- 
WAJVSR-RBLBASB  OP  LIABILITT— BX- 
TBN8I0N  or  TIHB. 

1.  An  Indorser  on  a  note  does  not  waive  de- 
mand of  payment  of  the  makers  or  notice  of 
dishonor  by  procoriDg  extension  of  the  note 
as  agent  of  the  person  who  had  aisomed  pay- 
ment, his  agoicy  being  known  by  tlie  holdor  of 
the  note. 

2.  The  makers  of  a  note  are  released  from 
Uabilily.  and  with  them  the  indorser,  where, 
without  their  knowledge  or  consent,  the  holder 
grants  an  extension  to  the  person  who  had  as- 
somed  paymoit  of  It. 

Appeal  txem  Bt  Laida  Olrcnit  Oonrt;  H. 
D.  Wood,  Judge. 

Action  by  Ghristlane  Latimeier  against  Le> 
ander  Hallock.  Judgment  for  defendant 
Flalntlfr  appeal!.  Affirmed. 

F.  M.  Bates,  for  appelant  F.  J.  McVa» 
ter,  for  respondent. 

Opinion. 

QOODB,  J.  Action  against  the  respond- 
ent, aa  tndorser  of  a  promissory  note.  Said 
note  waa  dated  February  lOfH,  waa  for 
f2,(MK^  due  three  years  after  date,  payable 


to  the  order  of  Leander  Hallock,  the  respond- 
ent, and  bore  interest  at  the  rate  of  10  per 
cent,  per  annum.  It  was  executed  by  John 
A.  Laird  and  Belle  W.  Lelrd  under  these 
drcumstances:  John  A.  Laird  purchaaed  a 
parcel  of  ground  in  St.  Louis  from  a  man 
by  the  name  of  McClaln.  Laird  wanted  to 
build  a  house  on  the  lot,  and  applied  to 
Stewart  &  Co.,  a  firm  of  real  eatate  brokers, 
to  borrow  the  mon^.  HalloA  was  a  mem- 
ber of  that  firm,  and  procured  the  loan 
through  Henry  Hymens,  The  note  In  suit 
waa  given  for  the  loan,  being  made  payable, 
aa  stated,  to  Hallock,  and  secured  by  a  deed 
of  trust  on  the  lot  Ohristlane  Laumeler  ad- 
vanced the  money  which  Heimenz  lent,  and 
the  note  and  deed  of  trust  were  immediately 
turned  over  to  her.  A  tew  months  after 
these  transactions,  to  wit  June,  1901,  Laird 
sold  the  premises  to  Ellas  Yerkes,  conveying 
tiie  title  by  a  deed  which  recited  tliat  Yerkes 
aastuned  and  agreed  to  pay  as  part  of  the 
purchase  price  of  the  lot  the  debt  of  $2,000 
which  incumbered  it  At  the  time  of  his 
purchase  Yerkes  executed  a  second  deed  of 
trust  for  ^1,300,  payable  In  monthly  install- 
ments of  980  each.  The  arrangement  waa 
that  be  was  to  pay  eight  of  these  monthly 
Installments  each  year  in  reduction  of  the 
balance  of  the  purchase  price  over  and  above 
the  assumed  incumbrance,  and  to  pay  four 
of  them,  or  ZtSO  each  year,  in  liquidation  of 
the  Interest  on  said  incumbrance.  When  the 
original  note  first  matured  in  1894,  it  was  re- 
newed for  three  yeara.  When  it  fell  due  in 
1897,  it  was  again  r«iewed  Ux  two  years, 
and  four  interest  notes  were  executed  by 
Yerkea,  payable  to  the  order  of  Philip  Bets, 
for  the  semiannual  Intonst  during  tlie  two- 
years  extension.  At  the  end  of  that  time  the 
note  was  again  extended  for  ttiree  years, 
Yerkes  executing  six  Interest  notes  payable 
to  the  order  of  Henry  H.  lAumeter,  son  of 
the  appellant  All  said  interest  notes  were 
indorsed  and  delivered  by  Beta  and  Henry 
Laumeler  to  the  appellant  The  evidence 
ahows  that  John  A.  and  Belle  Laird  knew 
nothing  of  these  extensions  of  the  original 
note,  and  that  no.  demand  for  payment  was 
made  of  them  at  maturity,  or  notice  of  dis- 
honor given  to  Hallock.  At  the  expiration  of 
the  last  extenaio&  Yerkes  still  failed  to  p^, 
80  flie  deed  of  trust  sectu-lng  the  note  waa 
foreclosed,  and  the  property  sold  for  $1,000, 
which  sum  was  credited  on  the  note,  and  the 
preaent  action  begun  against  Hallock  for  the 
balance.  Thla  attempt  to  hold  Haltodc  aa 
Indorser,  in  the  face  of  the  facts  that  there 
was  DO  demand  for  payment  of  the  makers, 
w  notloe  of  dishonor  given,  la  based  on  the 
asanmptlon  that  Hallock  hlmaelt  procured 
tiie  extenatons  for  his  own  benefit;  wherefore 
it  Is  contended  be  waived  draoand  and  notices 
An  Indorsa  of  negotiate  paper  may  waive 
dunand  and  notice,  not  only  by  on  expreea 
piomlae  to  pay  after  be  knows  the  paper  baa 
been  dishonored,  but  Iqr  acts  from  whldi  U 
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may  be  Implied  fairly  that  be  promised  to 
pay,  or  led  the  payee  to  believe  he  did  not 
require  demand  and  notice.  Wilson  t.  Hus- 
ton, 13  Mo.  146.  63  Am.  Dec.  138;  Dorsey 
T.  Watson,  14  Ma  69;  Clayton  v.  Phipps,  Id. 
899;  Banking  Co.  t.  Blell,  67  Mo.  App.  410; 
2  Bandolpb.  Commercial  Paper.  H  1383-1391. 
Wben  the  claim  of  implied  waiver  is  put  for- 
ward, the  question  is,  what  was  tiie  Intention 
of  the  indorser  and  payee  in  doing  the  acta 
asserted  to  constitute  the  waiver?  Were  the 
acta  such  that  the  payee  was  Justified  In  con- 
<dading  the  Indorser  relinquished  his  right 
to  demand  notice?  In  the  pr^ent  case  the 
appellant's  counsel  requested  the  following 
declaration  of  law.  which  was  refused:  "If 
the  court  finds  from  the  evidence  that  the 
defendant,  Hallock,  when  the  note  aned  on 
became  due  and  payable  In  1^,  leQuested 
that  same  be  extended,  and  same  was 
tended  at  his  request,  and  that  said  note  waa 
extended  at  the  request  of  the  defendant  In 
1^97,  and  that  defendant  made  the  arrange- 
ment whereby  said  note  -waa  extended  In 
1809;  and  If  the  court  finds  that  defendant, 
Hallock,  requested  and  arranged  to  have  said 
note  extended  each  and  every  time  It  became 
due  and  payable,  and  that  said  note  was  ex- 
tended at  such  times  at  the  instance  and  re- 
quest of  defendant,  and  tbat  at  tbe  expl»- 
Hon  of  the  last  period  of  extension  In  18W 
said  defendant,  Hallock,  knew  that  said  note 
was  not  paid,  and  that  be  paid  at  that  time 
all  interest  which  bad  accrued,  the  bade  taxes 
due  an  the  property,  and  paSd  |20O  on  tbe 
principal— then  said  defendant,  Haltocfk,  is 
liable  on  said  note."  Tbat  dedaratlon  was 
Jnstly  refused,  because  every  tact  hypottie- 
cated  In  it  m^t  be  true  without  compelling 
ttie  ilndliv  tiiat  Hallock  waived  demand  and 
notice.  Wbat  Hallock  did  toward  procuring 
tbe  extension  and  paying  ¥200  waa  done,  be 
testified,  as  agent  for  Terkes.  to  prevent  the 
tatter's  home  from  being  sold  under  a  fore- 
closure. He  Bwore^  too,  that  the  appellant 
knew  be  was  acting  for  TerkM,  and  was  dis- 
tinctly InfOTmed  that  he  would  no  Ifuiger 
stand  bound  to  pay  tbe  note.  Terkes*  testi- 
mony coirobonttes  Hallock  in  soihe  measure, 
and  It  Is  certain  tttat  Hallock  refused  to  In- 
dorse tbe  interest  ndtea  which  were  given 
to  the  appellant  whto  tbe  several  extensions 
were  granted.  Now,  if  Hallodc  was  acting 
all  along  as  Terkes*  agent,  and  Mrs.  Lan- 
meler  knew  be  waa,  Hallock  coold  have  done 
and  known  everytlilng  recited  In  llie  above 
declaration  of  law  as  sufficing  to  fasten  lia- 
bility on  him  without  Intending  to  waive  his 


rights  as  indorser,  or  leading  Hcs.  lAumetor 
to  believe  be  waived  them. 

An  instruction  was  asked  and  refused  in 
Wilson  V.  Huston,  sopta,  which  stated  eet>- 
tain  facts  that  were  supposed  to  retain  Hu» 
ton's  lla\)Uity  as  Indorser  of  a  note  by  show- 
ing he  had  waived, demand  and  notice.  Hus- 
ton contended  be  had  acted  as  agent,  and 
In  commenting  on  tbe  refusal  of  the  Instruc- 
tion the  Supreme  Court  said:  "There  are 
drcumstances  and  facts  not  alluded  to  In  the 
Instruction,  which  would  control  the  liability 
of  Huston  upon  the  hypotheida  stated.  Ha 
may  have  taken  tbe  note  as  a  mere  agent  tor 
collection,  and  'without  considering  blms^ 
as  baring  any  personal  Interest  In  the  result. 
He  may  have  taken  It  after  it  was  due;  and 
after  bis  release  had  resulted  from  the  fail- 
ore  of  tbe  plalntlfts  to  make  a  demand  iqmn 
the  Smiths.  In  either  event  be  wu  no  longer 
responsible,  and  his  acting  as  agent  tm  col- 
lection, either  ex  gratia  or  for  reward,  would 
not  levlve  bis  llablll^.'*  So  here  the  circuit 
court  was  Justified  in  refusing  tbe  declara- 
tion prayed  the  appellant,  because  tt  made 
Hallock  answerable  <»i  the  theory  that  tbe 
hypothecated  fiicts  amounted  to  an:  absolute 
waiver  of  his  rl^ts  aa  an  Indorser,  regard 
less  of  the  pos^Ult^  that  he  was  merdy  an 
agent  for  Terkes,  and  known  to  be  Mrs. 
Laumeler. 

But  there  is  tatm.  Tbe  makers  of  the  note 
— the  two  Lairds— were  released  by  tbe  ex- 
tensions granted  to  Terkes  without  th^ 
knowledge  or  consent  When  they  conveyed 
the  property  to  Terkes,  and  tbe  latter  assum- 
ed payment  of  tbe  Incumbrance  on,  it,  he 
became,  as  between  him  and  the  Lairds,  the 
principal  debtor,  and  they  became  sureties; 
and  when  Mrs.  LaumMer  granted  Terkes  an 
-  exteudon  without  tibelr  knowledge  the  etfect 
was  to  discharge  them  from  liability  on  tbe 
note.  Nelson  v.  Brown.  140  Ho.  S80,  41  8. 
W.  990.  62  Am.  8t  R^.  76B.  But  Uie  rela- 
tion between  tbe  Lairds  and  Hallock  was 
then  thtft  of  makers  and  Indorser,  and  tiie 
release  of  tiie  makwB  released  tiie  Indorser. 
Eggemann  v.  Henseben,  66  Mo.  12ff;  Brown 
V.  Croy.  74  Ua  Aiv>  462. 

The  theory  was  put  forward  on  argument 
tbat  Hallock  was  really  the  principal  makw 
of  the  note,  and  that  the  Lairds  and  Terkes 
acted  merely  for  his  aocommodatloa.  lliis 
theory  Is  unsustalned  by  any  proof. 

The  Judgment  was  tat  the  right  party,  an* 
is  affirmed. 

BLAND,  P.  J.,  and  RBTBUBN,  7.,  concur. 
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Bass  T.  GOMMONWOAI/TH. 

(Oonrt  of  Appeals  of  Kentacky.   Dec.  2,  1903.) 

XURCBR  —  HOTIVn  —  ADMISSIBIUTT  OF  EVI- 
DBNCB— DECLARATIONS  OF  DECB- 
DBNT— INSTRUCTIONS. 

1.  In  m  prosecntion  for  the  murder,  on  March 
6th,  of  a  paramour,  where  the  proof  la  circom- 
atantial,  evidence  tnat  on  December  23d  dece- 
dent obtained  insorance  on  her  hooae  and  tts 
contents,  which  were  homed  on  January  20th, 
a  few  days  prior  to  which  defendant  procnred 
the  remoTat  of  vome  of  the  gooda,  gratnitously 
paying  the  trackman'a  Ucenae  fee  to  the  city  in 
addition  to  his  regular  charge,  and  that  the 
Joss  was  paid  on  February  28th,  nrior  to  which 
defendant  had  attempted  to  collect  it  the 
false  representation  that  the  poller  had  been 
assigned  to  him.  is  admlarfble  to  uow  motive 
for  the  homicide. 

2.  In  a  prosecution  for  murder,  the  dedant- 
tkm  of  decedent  a  few  days  before  the  homi- 
dde,  to  a  police  offlcer,  that  defendant  had  $220 
of  her  money  which  he  refoaed  to  pay,  and  to 
recoT«r  which  she  spoke  of  getting  a  warrant 
ont  againat  him.  is  admiiaible,  hanng  been  re- 
ported to  defendant  by  the  offlcer  before  dece- 
dent's demise. 

3.  In  a  prosecntion  for  homicide,  In  which 
evidence  was  iutrodaced  tending  to  show  that 
the  motive  was  to  obtain  or  retain  monqc  be- 
longing to  decedent,  defendant's  declaration 
that  he  wished  to  borrow  $20  of  decedent,  hut 
that  she  made  him  a  present  of  it,  and  gave 
<)im  (200  more  to  keep,  and  that  be  afterwards, 
at  her  request,  returned  her  $100,  Is  admissible. 

^  In  a  prosecution  for  murder,  an  admonition 
from  the  trial  judge  to  the  jury  that  "there  may 
have  lieen"  evidence  to  show  some  other  crimp 
(the  evidence  not  beinic  Indicated),  and  that,  if 
such  evidence  proved  defendant  guilty  of  some 
other  offense  against  law  or  against  morals," 
the  jury  should  not  "allow  that  fact,  whatever 
it  may  he,"  to  bias  them  or  make  them  find  di'- 
fendant  guilty  under  the  indictment,  except  in 
so  far  "as  the  fact  itself,  whatever  it  may  be," 
conduced  to  prove  him  guilty  of  the  crime  char- 
ged, and  that  it  was  the  court's  duty  to  tell 
the  jury  of  the  "rejection  of  certain  testimony 
and  the  purposes  for  which  other  testimony  was 
admitted**  (without  further  identification  of  the 
evidence  referred  to),  ia  so  indefinite  and  am- 
bigvona  aa  to  constitute  error. 

Ou  Where  evidence  is  ordered  rejected  after 
it  has  gone  to  the  jury,  the  court,  in  admonish- 
ing  aa  to  its  exclusion,  should  specify  It  in  de- 
tail, and  ahould  name  the  witnesses  from  whom 
ft  has  been  elicited,  in  order  to  identify  it. 

6.  Where  evidence  otherwise  incompetent  is 
admitted  for  a  specific  purpose,  the  court,  with- 
out quoting  it  in  detail  or  giving  undue  promi- 
nence to  particular  facts,  should  admonish  the 

ery  for  what  purpose  alone  the  evidence  is  to 
censidered. 

Appeal  from  Circuit  Oonrt,  Fayette  Cottnty. 
"To  be  offldally  reported." 
3.  W.  Bess  was  conTlcted  of  mnrder,  and 
appeals  Reversed. 

H.  O.  Snyder  and  J.  N.  Elliott,  for  appel- 
lant. CUftoD  3.  Pratt  and  M.  B.  Todd,  for 
the  Commonwealtb. 

SBTTLB.  J.  The  appellant,  J.  W.  Bess, 
having  been  tried,  convicted,  and  given  the 
death  penalty  in  the  Fayette  circuit  court, 
under  an  indictment  charging  him  with  the 
murder  of  Martha  McQoln  Martin,  by  this 
appeal  se^  a  reversal  of  the  Judgment  of 
conviction. 


His  motion  for  a  new  trial,  which  was 
overruled  by  the  lower  court,  contains  four 
grounds,  vis.:  First,  that  the  court  miain- 
stmcted,  and  refused  to  properly  instruct, 
the  Jnry;  second,  that  the  court  admitted  in- 
competent evidence,  and  rejected  competent 
evidence;  third,  that  the  verdict  is  against 
the  law  and  the  evldraice;  fourth,  that  the 
commonwealth's  attorney,  in  his  closing  ar- 
gument to  the  jury,  stated  facts  not  in  the 
record— by  all  of  which  the  appellant's  cause 
is  alleged  to  have  been  prejudiced  to  such 
an  extent  that  he  did  not  have  a  fair  or 
Impartial  trial. 

As  to  the  first  ground  it  Is  only  necessary 
to  say  that  no  error  in  the  Instructions  has 
been  pointed  out  in  the  elaborate  briefs,  filed 
by  counsel  for  appellant,  and  we  are  of  opin- 
ion that  none  conld  be  suggested,  for  they 
present  with  exceptional  clearness  and  brev- 
ity all  the  law  applicable  to  the  facts  bronght 
ont  by  the  evidence.  By  them  the  Jury  were 
told  In  what  state  of  case  they  would  be 
authorized  to  find  the  appellant  guilty  ot 
murder,  voluntary  or  Involuntary  manslaugh- 
ter, and  what  punishment  app«'talned  to 
each;  also  what  would  authorize  a  verdict 
ot  acquittal,  and  what  would  Justify  the  ap- 
plication of  the  law  of  self-defense;  while 
in  and  throagta  them,  se^rately  and  as  a 
whole,  ran  the  admonition  to  the  jury  to  al- 
low appellant  the  benefit  of  every  reasonable 
doubt  In  the  matter  of  determining  bis  gnllt 
or  innocence,  or,  if  they  found  him  guU^, 
In  determining  the  degree  of  his  offense. 

As  the  evidence  in  the  case  was  in  the 
main  drcnmstantlal,  in  order  that  we  may 
satisfactorily  pass  upon  the  second  alleged 
error  complained  of,  It  will  be  necessary  to 
briefly  review  the  facts  upon  which  appel- 
lant's convicdon  was  secured.  On  Tuesday, 
March  10,  190i3,  the  body  of  Martha  McQuln 
Martin  was  found  In  the  reservoir  on  Biddy 
street  In  or  near  the  city  of  Lexington,  and 
was  identified  by  persons  who  knew  her  well. 
When  the  body  was  removed  from  the  water 
it  was  discovered  that  it  contained  several 
scratches  on  the  forehead,  and  finger  prints 
on  the  neck.  Acceding  to  the  evidence  of 
medical  experts,  the  bruises  on  her  neck  were 
caused  by  violent  pressure  of  her  flesh,  and 
the  neck  was  limber,  showing  that  it  had 
been  wrenched  or  strained.  There  was  an 
abrasion  at  the  skin  over  the  left  ^e,  sand 
or  earth  between  the  eye  lids,  and  the  eye- 
ball was  bloodshot  The  body  was  not  bloat- 
ed, and  the  post-mortem  examination  made 
by  the  surgeons  showed  that  there  was  no 
water  in  either  the  lungs  or  stomach.  They 
were  In  fact  practically  normal,  and  there- 
fore in  a  healthy  condition  at  the  time  of 
the  woman's  death.  The  contents  of  the 
stomach  failed  to  show  the  presence  of  any 
poisonous  substance  or  opiate.  According  to 
the  testimony  of  the  surgeons,  the  bruises  on 
the  neck  and  face,  the  absence  of  water  In 
the  Bt<Hnacb  and  lui^  and  the  fact  that  the 
body  was  shrivded,  instead  of  bloated,  all 
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went  to  prove  beyond  question  that  the  wo- 
man's death  did  not  result  from  drowning, 
bat  was  caused  by  violent  external  means, 
such  as  suffocation  from  choking,  or  by  the 
wrenching  or  straining  of  the  neck;  and,  If 
her  death  was  thus  produced,  It  wonid  seem 
to  follow  that  her  body  was  thrown  Into  the 
reservoir  by  her  slayer,  to  make  It  appear 
tbat  she  bad  committed  suicide.  It  appears 
from  the  evidence  that  an  Illicit  Intimacy  had 
existed  for  two  years  between  the  appellant 
and  the  deceased,  during  which  time  he  had 
often  spent  his  nights  with  her  at  her  house, 
and  she  bad  frequently  stayed  at  night  with 
him  in  the  room  which  he  occupied  away 
from  his  wife  and  children.  On  Friday  be- 
fore tbe  finding  of  the  body  of  the  Afartln 
woman  the  appellant,  about  the  hour  of  noon, 
procured  a  horse  and  buggy  at  the  Uvery 
stable  of  B.  O.  Horene,  saying  he  was  going 
out  about  the  reservoir.  There  was  a  woman 
In  the  bnggj  with  him  when  be  left  the 
stable.  Sbe  was,  as  testified  by  the  stable 
men,  unknown  to  them,  bnt  answered  well  in 
personal  appearance  and  dress  the  descrip- 
tion of  the  woman  whose  dead  body  was 
found  in  the  reservoir.  Others  who  saw  ap- 
pellant and  the  woman  in  the  buggy  that 
day  after  they  left  the  stable  testified  to  ber 
resemblance  to  the  body  of  the  woman  found 
in  tbe  reservoir.  These  vrltnesses  seem  to 
have  given  special  attention  to  the  bat  and 
cape  worn  by  the  woman  riding  with  ap- 
pellant, and  expressed  the  opinion  that  these 
articles  of  apparel  were  the  same  found  on 
the  body  of  the  dead  woman.  One  witness 
(J.  H.  Marshall,  a  letter  carrier  who  knew 
Mrs.  Martin)  met  appellant  on  tbe  Friday  in 
question  as  he  and  the  woman  who  left  the 
stable  in  the  buggy  with  him  were  driving 
In  a  suburb  of  tbe  city,  and  recognized  her 
as  Mrs.  Martin.  When  appellant  returned 
the  horse  and  buggy  to  the  stable  about  7 
o'clock  in  tbe  evening,  the  woman  who  had 
accompanied  him  When  be  drove  frran  the 
stable  was  not  with  him.  Tbe  buggy  In 
which  he  took  tbe  afternoon  ride  had  red 
wheels  and  body  and  a  black  top.  When 
he  returned  It  the  top  was  down,  and  about 
10  Inches  of  the  back  torn  out.  He  called 
the  attention  of  the  owner  to  the  rent,  but 
did  not  explain  to  him  how  It  bad  been  made. 
The  same  buggy  was  hired  to  one  E!d  Mur- 
ray soon  afterwards,  who  found  in  it  In  the 
rear  of  the  seat  two  hair  pins  and  a  hat  pin, 
and  also  a  strand  of  lady's  hair.  The  hair 
was  the  color  of  Mrs.  Martin's,  and  the  hair 
pins  and  bat  pin  were  afterwards  identified 
by  two  of  ber  acquaintances  as  like  some 
that  were  owned  by  her:  According  to  the 
evidence,  no  other  woman  besides  the  one 
with  appellant  rode  in  the  buggy  between  tbe 
time  of  its  return  by  him  and  the  hiring  of 
It  to  Murray,  and  it  was  not  used  by  a 
woman  while  In  Murray's  possession.  After 
returning  the  buggy  mentioned,  the  appel- 
lant, aboat  10  o'clock  of  tbe  same  night, 
lilred  at  Borens's  stable  another  horse  and 


buggy,  for  tbe  purpose,  as  he  then  stated,  of 
going  to  a  dance  in  tbe  country  aftw  bis 
son,  whom  he  wished  to  have  return  home 
that  night  He  did  not  go  tbat  night  for  his 
son,  but  returned  the  bone  and  buggy  to  the 
stable  at  11  o'clock,  after  an  boor's  use  of  it 

The  evidence  falls  to  show  that  Mrs.  Mar- 
tin was  seen  alive  by  any  one  after  the 
buggy  ride  of  Friday  aftanoon.  It  Is  true 
tbat  one  witness  testified  he  knew  her  by 
sight  and  was  of  opinion  that  be  saw  her 
pass  on  the  opposite  side  of  the  street  on 
Saturday,  tbe  day  following  the  buggy  ride, 
but  bis  statement  was  Indefinite,  and  by  no 
means  convincing.  Three  other  witnesses — 
two  of  them  dentists,  and  the  third  a  lawyer 
—testified  that  they  saw  in  their  respective 
offices,  at  5  o'clock  Friday  afternoon,  a  wo- 
man whom  they  took  to  be  Mrs.  Martin,  and 
one  of  tbe  dentists  said  she  told  blm  ber 
name  was  Martin;  but  the  commonwealth 
introduced  In  rebuttal  Oeorgla  Driscoll,  who 
It  was  proved  strongly  resembled  Mrs.  Mar- 
tin, and  she  testified  tbat  she  was  the  woman 
who  went  to  the  offices  of  the  dentists  and 
lawyer  on  Friday  afternoon.  The  latter  were 
recalled,  and  all  three  of  them,  upon  seeing 
Georgia  Driscoll.  positively  identified  her  as 
the  woman  they  took  to  be  Mrs.  Martin,  tbe 
dentists  being  able  to  identify  her  by  a  de- 
cayed tooth  of  peculiar  shape,  which  they 
found  In  ber  mouth,  and  which  had  been 
examined  by  them  on  tbe  Friday  afternoon 
in  question. 

Farther  evidence  that  the  death  of  Mrs. 
Martin  occurred  on  Friday  aftonoon  or 
night  was  famished  by  the  testimony  of  a 
witness  living  near  the  reservoir  that  be  saw 
the  clothing  of  the  dead  body  floating  on  the 
surface  of  the  water  on  Saturday  morning, 
the  day  following  the  buggy  ride  with  ap- 
pellant but  without  knowing  or  taking  the 
trouble  to  ascertain  what  it  was.  What  was 
supposed  to  be  a  handle  of  old  clothes  was 
also  seen  in  the  reservoir  by  others  on  Sun- 
day, Monday,  and  Tuesday,  bat  tbey.  too, 
were  Ignorant  as  to  what  the  object  was.  un- 
til the  body  was  removed  from  the  water. 

Tbe  medical  experts  and  others  Informed 
on  the  subject  testified  that  in  case  of  death 
by  drowning  the  body  invariably  sinka,  and 
will  not  arise  to  the  surface  earlier  than 
three  days,  bat  that  a  dead  body  thrown  In- 
to the  water  will  not  sink;  and  tiie  phyef- 
clans  further  testified  that  in  their  opinion, 
tbe  woman  wbose  body  waa  found  in  tbe 
reservoir  had  been  dead  from  24  to  72  boors 
when  the  body  was  removed  from  the  wa- 
ter.  There  was  much  testimony  to  the  effect 
that  appellant  after  the  death,  and  before 
the  finding  of  the  body  of  the  deceased,  In- 
formed a  number  of  his  acquaintances  tiiat 
she  had  gone  from  Lexington  to  Seattie,  Cin- 
cinnati, or  Indianapolis  In  company  witii 
another  man,  and  that  be  (appellant)  had 
quarreled  with  her,  and  they  had  agreed  to 
have  nothing  more  to  do  with  each  other. 
He  also  informed  one  or  more  penMns  that 
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the  deceased  had,  tm  one  occasloiL,  tried  to 
■boot  him,  and  that  the  was  a  "morphine 
dope,"  and  waa  liable  to  commit  sulddeu 
One  George  Bradley  testified  that  he  had  a 
conversation  with  appellant  on  Wednesday 
or  ThiiTBday  before  the  finding  of  the  body 
of  the  deceased,  in  which  he  (appellant),  In 
speaking  of  the  deceased,  who  was  then  In 
hla  room  over  the  barber  shop,  said  he  want- 
ed to  get  rid  of  this  woman  up  there,  and  up- 
on being  asked  **wbat  for,"  be  said  he  wag 
"afraid  she  might  kill  herself  ap  these  stairs, 
and  it  might  be  pretty  bad."  There  was  al- 
so other  evidence  that  after  the  death  and 
before  the  finding  of  the  body  of  the  deceas- 
ed he  took  some  of  her  personal  effects  that 
were  In  his  room,  such  as  a  sewing  machine 
and  wearing  apparel,  and  distributed  them 
among  the  colored  fonale  residents  of  the 
neighborhood.  It  was  also  proved  ttiat  the 
appellant,  after  his  arrest,  voluntarily  made 
several  contradictory  statements  that  were 
inconsistent  with  his  Innocence,  and  on  the 
trial  a  note  was  introduced  In  evidence, 
which  he  had  written,  while  In  Jail,  to  a  Mrs. 
Porter,  In  which  he  tried  to  induce  ha  to 
testify  In  his  behalf  that  she  was  the  wo- 
man with  whom  he  drove  In  the  buggy  from 
the  livery  stable  on  the  Friday  afternoon  be- 
fore iha  finding  of  the  dead  body  of  Mrs. 
Martin,  and  that  it  was  on  her  account,  and 
to  carry  her  home  through  the  rain,  that  he 
again  procured  of  the  same  stable  the  buggy 
at  10  o'clock  that  night;  but  she  refused  to 
make  the  desired  statements,  and  on  the 
witness  stand  denied  their  truth. 

The  trial  court  permitted  the  common- 
wealth to  prove  that  the  deceased,  on  De- 
cember 23,  1902,  obtained  a  policy  of  flre  In- 
surance of  $850  on  her  bouse  and  its  con- 
't^ts,  ttiat  the  bouse  and  what  was  In  it 
was  destroyed  by  fire  on  January  20,  1903, 
and  that  the  loss  was  ctmpromised  on  Feb- 
ruary 28th  by  the  paymoit  to  the  deceased 
of  $225  by  the  Insurance  company.  The  com- 
monwealth was  also  allowed  to  prove  that 
the  appellant,  only  a  few  days  before  the 
boose  was  burned,  procured  a  wagon  and 
driver,  and  at  night  hauled  away  from  the 
bcmse  various  articles  of  furniture  and  other 
property,  Including  the  sewing  machine  that 
be  gave  away,  aft^  the  death  of  Mrs.  Mar- 
tin, which  he  had  caused  to  be  taken  to  the 
room  occupied  by  him  as  a  sleeping  apart- 
ment, and  for  the  services  then  rendered  him 
by  the  driver  and  team  he  paid  the  driver 
$1,  and  shortly  thereafter  and  after  the 
burning  of  the  house,  without  any  request 
from  the  driver  to  do  so,  he  offered  to  and 
did  pay  for  him  to  the  <Ats  government  $6 
for  a  license  to  cany  on  the  business  of  haul* 
ittg  with  his  expren  wagon  to  the  dty  of 
Lexington.  The  commonwealth  was  further 
allowed  to  prove  that  the  appellant  attempt- 
ed to  collect  of  the  agent  of  the  Insurance 
company  the  $226  which  It  bad  agreed  with 
tSia  deceased  would  be  paid  ber  for  the  loss 
of  hw  iMniae  and  contentik  The  agait  tsetl- 


fled  that  appellant  Informed  him  that  he 
had  an  order  from  the  deceased  for  the  sum 
due  her,  and  that  the  policy  had  bem  trans- 
ferred to  him,  but  the  agent  refused  to  pay 
the  money  to  him,  and  shortly  thereafter 
paid  It  to  the  deceased,  who  then  surrender- 
ed to  the  agent  the  policy,  which  had  not 
been  assigned  to  appellant  as  claimed  by 
him.  The  payment  was  made  to  her  on 
February  28,  1903.  Hk-  dead  body  was 
fonnd  on  March  10th  following.  So  if .  as 
the  evidence  stron^y  conduces  to  prove, 
her  death  occurred  on  Friday  of  the  previ- 
ous week,  which  was  March  0th,  it  is  appar- 
ent that  the  Insurance  money  was  received 
by  the  deceased  only  eight  days  before  her 
death.  It  there  was  fraud  or  crime  In  the 
burning  of  Mrs.  Martin's  house,  the  evidence 
referred  to  conduced  to  show  that  the  appel- 
lant had  some  guilty  connection  thorewith. 

The  agmt  of  the  insurance  company  tes- 
tlfled  that  the  sum  due  the  deceased  on  her 
loss  was  paid  to  two  $100  bills,  a  $20  and 
a  $5  bill,  and  it  was  stoted  by  the  appellant 
on  the  witness  stand  that  he  Informed  the 
deceased  that  he  wished  to  borrow  the  $20 
bill  which  she  received  of  the  toeurance 
agent,  but  she  made  him  a  present  of  it, 
and  gave  him  the  $100  bills  to  keep,  and  that 
when  he  went  to  his  room  that  night  he 
found  ber  there,  and  at  her  request  returned 
her  the  two  $100  bUls. 

Luke  Doyle,  a  policeman,  testified  that  the 
deceased,  about  a  week  before  her  death, 
complained  to  him  that  appelant  had  her 
mon«y,  and  tbe  eonld  not  get  It,  and  they 
had  some  talk  about  caustog  his  arrest 
Shortly  thereafter  he  saw  her  totercept  ap- 
pellant on  the  street,  and  what  appeared  to 
be  an  angry  altercation  took  place  between 
them.  On  the  afternoon  of  that  day  appel- 
lant went  to  the  witness,  and  asked  him 
what  Mrs.  Martin  had  said  to  him.  and  waa 
told  by  the  witness  of  his  conversation  with 
Mrs.  Martto,  and  that  she  had  said  he  had 
$200  of  her  money.  Appellant  did  not  dray 
that  he  bad  her  money,  but  said  it  was 
merely  a  breach  of  trust  and  that  she  could 
not  do  anythtog  unless  he  wanted  to  give 
it  back  to  her.  On  several  days  to  succes- 
sion the  witness  said  he  was  talked  to  by 
appellant  about  the  matter,  and  at  one  time 
was  told  by  him  that  he  had  not  given  ber 
back  the  money,  but  thought  he  would,  and 
later  told  him  that  he  had  i^ven  her  $100 
of  it  On  Thursday  appellant  agato  met  the 
witoess  on  the  street  and  asked  him  If  be 
bad  sera  deceased,  and  said  he  was  ftfnld 
she  would  shoot  him.  and  on  Friday  mom- 
tog  (which  was  the  day  on  the  afternoon  of 
which  the  deceased,  aecordtog  to  the  evi- 
dence, tost  her  life)  appellant  inquired  of 
witoess  whether  he  had  seen  deceased,  and 
Informed  him  of  her  having  tried  to  commit 
suicide,  and  was  told  by  the  witness  that  wbB 
bad  probably  done  so,  and  nobody  knew  any- 
thing about  it  To  one-  or  two  others  appel- 
lant said  he  had  returned  to  the  deceased 
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$100  of  bet  money,  bat  no  money  was  fonnd 
on  ber  body  when  removed  from  tbo  water, 
tliongh  one  of  her  stockliigs  was  fonnd  to  be 
released  from  tbe  suspender  and  pnlled 
down,  and  one  of  her  female  acquaintances 
testified  OB*  the  trial  that  she  bad  known 
deceased  to  carry  money  In  her  stoddi^ 

The  appellant,  In  testifying  before  the 
jury,  made  a  general  denial  of  nearly  all 
of  the  facts  brought  oat  by  the  witnesses 
for  tbe  commonwealth,  bat  seemed  to  bare 
bnt  little  support  from  other  witnesMfl  In- 
troduced In  his  behalf. 

It  Is  Insisted  for  appellant  that  it  was 
error  to  allow  the  Introdactlon  of  evidence 
In  regard  to  the  insurance  upon  the  bouse 
and  hoosehold  effects  of  the  deceased,  and 
of  the  conduct  of  the  appellant  In  removing 
the  furniture  and  other  property  from  the 
house,  to  which  the  driver  of  the  express 
wagon  testified,  or  to  allow  the  Introduction 
of  evidence  as  to  what  passed  betwe^i  the 
appellant  and  tbe  driver  In  regard  to  the 
payment  by  the  former  of  the  letter's  license, 
and  likewise  error  to  permit  the  Introdac- 
tlon of  evidence  In  regard  to  the  burning  of 
the  house,  or  as  to  the  payment  to  the  de- 
ceased of  tbe  insurance  money,  or  the  at- 
tempt on  the  part  of  the  appellant  to  col- 
lect It  We  are  of  the  opinion  that  all  of 
the  evidence  mentioned  was  competent  to 
show  a  motive  for  the  homicide.  If  the 
appellant  took  the  life  of  the  deceased,  the 
crime  was  not  committed  without  motive. 
Th^  are,  Indeed,  few  motiveless  crimes, 
and  among  the  motives  Impelling  men  to 
crime  is  gain.  In  Burwell  on  CIr.  Ev.  8  28G, 
It  Is  said:  "The  motive  of  gain.  In  a  stricter 
sense  of  the  term,  may  exist  by  two  different 
classes  of  objects:  Flnit,  by  something 
visible  and  tangible,  which  the  party  med- 
itating the  crime  desires  to  possess;  and, 
secondly,  by  some  substantial  benefit  which 
is  expected  to  accrue  as  a  result  of  the  con- 
templated act"  In  O'Brien  v.  Common- 
wealth, 89  Ky.  854,  12  S.  W.  471,  this  court 
said:  "Necessarily,  where  the  commission 
of  crime  can  be  shown  only  by  proof  of 
drcnmstances,  the  evidence  should  be  allow- 
ed to  take  a  wide  range,  otherr^se  the  guilty 
would  often  go  unpunished.  It  to  true  there 
must  be  some  connection  between  the  fact 
to  be  proved  and  the  clrcamstances  offered 
In  support  of  It,  yet  any  fact  which  Is  neces- 
sary to  Introduce  or  explain  another,  or 
which  sfforded  an  opportunity  for  any  trans- 
action wtiich  Is  In  issue,  or  shows  facilities 
or  motives  for  the  commission  of  the  crlme^ 
may  be  proved.  Even  evidence  trading  to 
prove  a  distinct  offense  Is  therefore  admis- 
sible if  It  shows  facilities  or  motives  for  the 
commission  of  the  one  In  question.  *  *  *" 
In  a  more  receut  case  decided  by  this  court, 
the  style  of  which  is  also  O'Brien  v.  Com- 
monwealth, 74  S.  W.  666,  the  authorities 
bearing  on  the  question  under  consideration 
are  elaborately  reviewed,  and  no  betiw  atat^ 
meat  of  the  principle  involved  can  be  found 


than  Is  contained  In  Bisht^'s  New  Crlm. 
Proc.  ToL  1,  I  1128,  quoted  with  approval  in 
tbe  opinion  in  that  case:  "The  Intent  knowl- 
edge, or  motive  under  which  the  defendant 
did  the  act  charged  against  him  not  general- 
ly admitting  of  other  than  circumstantial 
evidence,  may  often  be  aided  in  the  proof  by 
showing  another  crime  actual  or  attempted, 
then  It  Is  permissible."  We  find,  therefore, 
that  the  true  doctrine  deduclble  from  tbe 
foregoing  authorities  Is  that  all  tiie  evidence 
admitted  most  be  pertinent  to  tbe  point  Id 
Issue,  and.  If  It  be  pertinent  to  the  point 
and  tends  to  prove  the  crime  allied.  It  la 
not  to  be  rejected,  though  it  also  tends  to 
prove  the  commission  of  other  crimes,  or  to 
establish  collateral  tacts.  If  there  was  a 
conspiracy  between  tbe  deceased  and  the  de- 
fendant to  Insure  ber  property  and  ttien 
destroy  It  to  secure  the  Insurance,  and  by 
that  means  the  Insurance  money,  or  some 
part  of  it,  went  Into  appellant's  hands,  when 
it  became  apparent  to  him  that  deceased 
would  compel  its  return  to  her  even  by  hli 
arrest  who  can  say  whether  the  murder,  if 
committed  by  him,  resulted  as  a  means  of 
preventing  his  arrest  for  some  connectiob 
with  the  burning  of  her  house  or  to  enable 
him  to  keep  the  money?  In  either  event  the 
motive  would  be  manifest  At  any  rate. 
It  was  for  the  Jury  to  determine  from  all 
the  evidence  whether  or  not  either  motive  ex- 
isted, and  we  think  for  this  reason  that  the 
evidence  complained  of  was  competent 

We  are,  however,  of  opinion  that  the  trial 
court  erred  to  the  appellant's  prejudice  in 
not  explaining  to  tbe  Jury  the  fall  purpose 
and  effect  of  this  evidence.  The  admonition 
of  the  trial  Judge  to  the  Jury  on  this  point 
as  found  in  the  bill  of  evidence  before  us,  is 
as  follows:  "Gentiemen  of  the  Jury,  there 
have  been  certain  witnesses  who  have  testi- 
fied in  this  case  about  stetements  purporting 
to  have  been  made  by  Sirs.  Martin.  As  to 
that  evidence,  and  whatever  evidence  has 
been  given  to  yon  as  to  any  stetements  made 
by  Mrs.  Martin,  tbat  evidoice  ought  to  be  al- 
together disregarded  by  the  Jury,  as  if  it 
had  not  been  heard.  Her  statements,  if 
made  as  detelled  by  any  witnesses,  are  not 
competent  testimony,  and  the  Jury  should 
disregard  it  entirely.  There  may  have  been 
evidence  in  this  case  tending  or  not  as  the 
Jury  may  think,  to  show  that  the  defendant 
has  been  guilty  ci  some  other  crime  or  offense 
than  the  one  charged  in  the  Indictment  In 
80  far  as  any  evidence  of  that  kind  has  been 
admitted,  it  sbonld  not  bias  the  mind  of  the 
Jury;  nor  yoar  belief.  If  any  you  hav^  that 
this  defendant  committed  some  other  offense 
than  the  one  charged  In  the  lndlctm«it  lead 
you  to  find  a  verdict  against  him  upon  this 
charge,  exc^t  In  so  far  as  the  fact  itself, 
whatever  it  may  be,  throws  light  upon  tbe 
charge  in  this  indictment  That  is  to  say,  if 
you  believe  from  the  evidence  that  some  oth- 
er offense,  elthor  against  tbe  law  or  against 
morals,  has  been  proved  against  the  defend- 
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RDt,  yon  ooslit  not  to  allow  thst  fact,  what- 
ever It  may  be,  is  competent  evidence  for 
yon  to  consider  In  so  far  as  It  bears  upon 
this  charge,  but  It  abonld  not  bias  your  mind, 
and  make  you  find  this  defendant  guilty  In 
this  Indictment,  any  more  than  if  It  had  not 
been  admitted,  except  in  so  far  as  the  fact 
itself,  whatever  it  may  be,  conduces  to  prove 
the  defendant  guilty  of  this  charge;  and  it  Is 
my  duty  tbat  I  should  tell  you  as  to  the  re- 
jection of  certain  testimony,  and  the  purpose 
for  which  certain  other  testimony  Is  admit- 
ted, and  you  owe  it  to  yourselves  as  Jurors  to 
maintain  your  solemn  oath,  and  be  governed 
by  the  Injunction  of  the  court"  By  tbis 
charge  the  jury  were  directed  to  disregard 
all  statements  detailed  by  the  witnesses  as 
emanating  from  Mrs.  Martin.  The  greater 
part  of  her  statements  were  Incompetent  for 
any  purpose,  but  some  of  them  were  mani- 
festly competent;  such  as  ber  convocation 
with  the  policeman,  Lake  Doyle,  but  a  few 
days  before  ber  death.  In  whlcb  sbe  com- 
plained to  that  officer  that  appellant  had 
J220  of  her  money,  which  he  refused  to  pay 
ber,  and  to  recover  which  sbe  spoke  of  get- 
ting ont  a  warrant  against  him,  for  tbat  con- 
vocation was  reported  by  Doyle  to  appellant 
before  the  death  of  Mrs.  Martin.  The  rul- 
ing of  the  cotut  likewise  excluded  from  the 
consideration  of  the  Jury  the  statements  of 
tbe  appellant  relative  to  the  alleged  declara- 
tionr  of  Mrs.  Martin  as  to  her  purpose  In 
plac'ng  In  his  hands  the  money  received  by 
her  of  the  insnrance  company,  made  to  him 
at  tbe  time  tbe  money  was  given  him.  We 
think  these  decIaratlMis  were  competent  for 
the  purpose  of  explaining  the  clrcamstances 
under  which  appellant  received  the  money, 
and  also  to  contradict  the  statement  made 
by  Mrs.  Martin  In  ber  conversation  with 
Doyle  which  the  latter  subsequently  report- 
ed to  appellant  It  Is  true  tbat  the  exclu- 
sion of  the  testimony  of  Doyle  as  to  the 
statements  made  to  him  by  Mrs.  Martin  was 
not  prejudicial  to  the  appellant,  but  we  are 
unable  to  say  tbat  the  excluaioa  of  the  lat- 
ter's  testimony  as  to  the  declarations  of  Mrs. 
Martin  accompanying  tbe  placing  of  the 
money  In  his  hands  was  not  so.  We  are  of 
the  opinion  tliat  the  admonition  of  tbe  cir- 
cuit Judge  was  BO  Indefinite  and  ambiguons 
that  it  was,  on  the  whole,  more  calculated  to 
confuse  than  to  enlighten  the  Jury.  It  was 
an  attempt  by  tbe  court  to  Instruct  tbe  Jury 
as  to  tbe  consideration  to  be  given  evidence 
ttuit  "may  bave  been"  admitted  in  the  case, 
whlcb.  in  their  opinion,  might  or  might  not 
tend  to  prove  the  appellant  guilty  of  some 
crime  or  ofTense  other  than  that  charged  In 
the  indictment,  without  Indicating  what  evi- 
dence had  been  introduced  that  was  likely 
to  superinduce  such  an  opinloil,  or  what 
crime  or  offense  other  than  that  named  In 
the  indictment  was  referred  to.  The  Jury 
were  also  told,  in  effect  that  If  the  evidence 
thus  Tagnely  referred  to  proved  the  appellant 
gnilty  of  some  other  c^euse  "against  the 
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law  or  against  morals,"  they  ought  not  to 
"allow  that  fact  whatever  it  may  be,"  to 
bias  their  minds,  or  make  them  find  the  ap- 
pellant guilty  under  tbe  Indictment,  any 
more  than  if  It  bad  not  been  admitted,  ex- 
cept in  so  far  "as  the  fact  itself,  whatever  It 
may  be,"  conduced  to  prove  him  guilty  of 
tbe  crime  with  which  be  was  charged.  This 
part  of  the  charge  Is  but  a  repetition  of  what 
went  before,  and  Is  well  calculated  to  further 
obscure  the  meaning  of  the  court  and  mis- 
lead the  Jury. 

Near  the  conclusion  of  the  admonition  the 
Jury  were  further  told  by  the  court  that  It 
was  his  duty  to  tell  them  of  the  "rejection  of 
certain  testimony  and  the  purpose  for  which 
certain  other  testimony  was  admitted";  but 
neither  in  that  connection,  nor  elsewhere  in 
the  admonition,  except  as  to  the  statements 
of  Mrs.  Martin,  already  referred  to,  was  it 
stated  what  evidence  was  rejected,  although 
there  was  other '  evidence  rejected  by  the ' 
court  The  trial  Judge  should  have  admon- 
ished the  Jury  in  explicit  language  what  evi- 
dence was  excluded  frcMu  their  considera- 
tion, specifying  It  In  detail;  and,  if  Its  re- 
jection was  not  ordered  until  after  it  had 
gone  to  the  Jury,  It  would  have  been  proper 
for  tbe  court,  in  excluding  It  to  name  tbe 
witnesses  from  whom  It  had  been  elicited, 
In  order  that  the  Jury  might  the  better  un- 
derstand what  evidence,  and  how  much  of  it, 
was  not  to  be  considered  by  them.  But  when 
evidence  otherwise  Incompetent  is  admitted 
tor  a  specific  purpose,  a  somewhat  different 
role  should  obtain.  In  that  event  the  trial 
Judge  in  apt  language,  and  without  quoting 
it  Ip  detail,  or  giving  undue  prominence  to 
particular  facts,  should  inform  the  Jury  for 
what  purpose  alone  the  evidence  is  to  be 
considered  by  them.  Pursuant  to  this  rule, 
the  Jury  In  the  case  at  bar  should  have  been 
told  by  the  court  that  though  they  might  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  tbat  the  burning  of  the  house  of  Mrs. 
Martin  was  done,  or  procured  to  be  done,  by 
her,  with  the  felonious  Intent  to  thereby  de- 
fraud the  Insurance  company  of  tbe  amount 
for  which  the  same  or  Its  contents  was  In- 
sured, and  further  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  tiie  appel- 
lant, with  like  intent  and  purpose,  did  aid, 
assist,  and  advise  her  in  such  burning,  if 
any,  such  of  the  evidence,  if  any,  as  tended 
to  prove  that  fact,  might  be  considered  by 
the  Jury,  in  connection  with  all  other  evi- 
dence In  the  case,  only  In  determining  wheth- 
er or  not  tbe  appellant  had,  or  was  thereby 
furnished,  a  motive  for  the  murder  of  Mrs. 
Mnrtln.  As  a  further  safeguard  to  the  rights 
of  the  appellant  ancl  by  way  of  putting  the 
admonition  In  another  form,  the  court  might 
ulso  have  told  the  jury  that  none  of  the  evi- 
dence In  regard  to  the  burning  of  tbe  house, 
the  removal  of  Its  c(Hitents,  or  any  part 
thereof,  by  the  appellant  before  the  fire,  or 
as  to  the  payment  by  the  Insurance  company 
of  tbe  loss  thereMi— though  they  might  be- 
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lleve  fttun  racb  erld^ice  beyond  a  re&sona- 
ble  donbt  tbat  appellant  was  a  guilty  partic- 
ipant in  the  crime,  If  any,  of  bnrnlns  tbe 
house,  or  the  fraud,  it  any,  thereby  practiced 
upon  the  insurance  company— should  be  coa- 
sldered  by  them,  except  for'tiie  sole  purpooe 
of  determining  whether  or  not  it  conduced  to 
prove  a  motlTe  on  the  part  of  appellant  for 
the  murd»  of  Mrs.  Martin.  In  the  same 
manner,  and  with  equal  drcumspection,  the 
court  should  have  admonlBhed  tbe  jury  as  to 
the  purpose  for  which  they  might  consider 
the  evidence  in  regard  to  the  Illicit  relations 
that  existed  between  the  appellant  and  Mrs. 
Martin  at  the  time  of  her  death  and  for  the 
previous  two  years. 

We  find  but  little  merit  In  the  objection 
urged  by  tbe  appellant  to  the  statements  of 
tbe  commonwealth's  attorney  set  forth  in 
tbe  bill  of  exc^timia.  The  language  com- 
plained of  was  severe  In  Its  arraignment  of 
the  appellant,  but  not  abusive,  and  we  are 
unable  to  say  that  it  was  not  warranted  by 
the  evidence.  The  conduct  of  the  appellant, 
as  shown  by  the  evidence,  his  admissions, 
while  upon  the  witness  stand*  oi  manl  tur- 
pitude, much  of  which  was  voluntary  and  un- 
neresaary,  afforded  justification  for  what 
was  said  by  tbe  commonwealth's  attorney. 

Because  of  the  error  of  tbe  trial  court  in 
fulling  to  properly  admonish  tlie  jury  as  to 
the  effect  and  purpose  of  the  evidence  that 
was  competent  only  to  show  motive,  and  of 
Its  further  error  in  rejecting  evidence  of  cer- 
tain of  tbe  statements  of  Mrs.  Martin,  the 
judgment  Is  reversed,  and  cause  remanded, 
with  directions  to  the  lower  court  to  set 
aside  the  verdict  and  judgm«it,  and  grant 
appellant  a  new  trial,  and  tor  further  pro- 
ceedings conalstent  with  the  opinion  herein. 


THRUSTON'S  ADM'R  et  al.  v.  PRATHER 
et  al. 

(Coart  of  Appeals  of  Kentucky.   Dec.  3.  1903.) 

WILLS  —  EXECUTION  —  BVIDBNCB  —  SUPFT- 
CIBNCY— REVOCATION— LETTB  RS-AP- 
PEALr-PREJUDICIAL  ERROR. 

1.  Where  the  only  evidence  as  to  the  execu- 
tion of  a  will  clflimed  to  have  been  executed  i 
after  a  will  admitted  to  prohnte  was  that  of  a 
person  who  claimed  to  have  been  present  at 
the  time  it  was  dictated,  and  there  is  no  evi- 
dence that  tbe  amanueusis  wrote  down  what 
tbe  decedent  dictated,  or  that  any  of  the  RUp- 
posed  witnesses  si^ed  the  paper  in  qaestion, 
nod  the  paper  was  not  produced,  the  evidence 
is  insufficient  to  establish  a  will,  under  St.  S| 
-1828.  4833,  providing  that  the  will  must  be  in 
writing,  subscribed  m  testator's  presence,  and 
ncknowledged  by  him  in  the  presence  or  two 
witnesBes,  and  that  no  will  ahell  be  revoked  un- 
less by  a  Bubsequent  will  executed  in  tbe  man- 
ner in  which  a  will  is  required  to  be  executed, 
or  by  destroying  the  snme. 

2.  In  order  to  establish  a  letter  as  a  testa- 
mentary instrument,  so  as  to  modify  or  sup- 
plant a  will  duly  executed.  It  must  be  shown 
that  such  letter  was  written  subsequent  to  tbe 
date  of  the  will. 

3.  A  letter  written  by  testator  to  his  wife, 
rpcommendiag  ber,  after  his  dculh.  to  sell  her 
home  and  his  property,  and,  if  ncrossary,  all 


be  had,  to  maintain  her,  and  stating  that  all 
he  asked  was  that  she  would  not  leave  al!  to 
her  family,  but  that  she  would  share  some  of 
it  with  T.,  especially  in  view  of  the  fact  that 
testator  was  a  learned  lawjw,  was  nothing 
more  than  a  letter  of  advice  or  recomm^oda* 
tion.  It  did  not  establish  a  precatury  trust  in 
favor  of  T.,  nor  was  it  sufficient  to  overcome 
the  plain  language  of  the  will  previously  exe- 
cuted, leaving  all  the  rest  of  his  property  abso- 
lutelyand  in  fee  simple  to  his  wife. 

4.  Where  the  proponoder  of  a  will  was  enti- 
tled to  a  peremptoi7  instruction  on  issues  rais- 
ed, tbe  contestant  was  not  prejudiced  by  a  rul- 
ing submitting  auch  Issoes  to  the  jury. 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Division. 

"Xot  to  be  officially  reported." 

In  the  matter  of  the  probate  of  the  will  of 
Hamilton  Pope,  deceased;  Mary  T.  Pope  and 
others,  contestonta.  From  a  Judgment  of  tbe 
circuit  court  on  appeal  from  an  order  of  the 
probate  court  establishing  the  wiH,  contest- 
ants appeal.  Affirmed. 

Bodley.  Baskln  ft  Morancy,  A.  T.  Burg- 
win,  and  Matt  O'Doherty,  fttr  appellants 
W.  S.  Hogne,  tor  ankelleea. 

BARKER,  J.  Hamilton  Pope  died  at  tala 
residence  in  JT^erson  county,  Ey..  in  1883, 
He  left  two  holfwraphic  wills,  tbe  first  of 
which  Is  as  follows: 

"In  the  name  of  God.  Amen:  If  Hft^^l'tTm 
Pope,  of  the  City  of  Loolaville  and  State  of 
Kentucky,  do  make  this  will,  knowing  as 
I  do,  my  dear  wife  will  make  at  her  death 
sncb  disposition  of  my  propwty  as  would  be 
acceptoble  to  me  were  I  alive,  I  give  and 
devise  to  her,  my  aald  wltB  ^nrietta,  all 
the  real  and  pergonal  estate  I  may  die  seized 
of  or  possessed  in  fee  simple  and  absolutelj 
and  as  fully  as  words  can  express  It  and  I 
appoint  her  executrix  of  this  will,  and  re- 
quest no  .security  be  required  (tf  her. 

"In  witness  whereof  I  hereto  set  mr  hand 
this  eth  June,  1868. 

"[Signed]  Hamilton  P*^** 

The  will  of  1868  was  probated  by  order  of 
tbe  county  court  on  the  6tb  day  of  Decem- 
ber. 1898.  Snbsequently,  a  later  will  bavins 
been  tHscovered,  tiie  ordra  probating.  Uiat  of 
1868  was  set  aside,  ahd  tbe  letter  instru- 
ment was  admitted  to  probate  on  tbe  2Tth 
day  of  March,  1894.   It  is  as  follows: 

"In  the  name  of  God,  Amen: 

*%  Hamilton  Pope,  of  the  City  of  Louis- 
ville and  Stete  of  Kentucky,  make  this  my 
last  will. 

"First  I  give  and  devise  to  ^inllton  Pope 
Prather  my  watch  (wliich  bis  Mitiier  present- 
ed to  me)  with  Its  accompanbnrato  to  be 
handed  to  him  when  my  wife.  Us  grand- 
mother, shall  deem  It  advisable. 

"Second.  All  the  rest  and  roddue  of  my 
estate,  real,'  personal,  or  mixed,  legal  or  eq- 
uitable, I  devise  absolutely  and  In  fee  sim- 
ple to  my  dear  wife  Henrietta,  and  I  ap- 
point her  my  executrix,  and  request  the  Ooun- 
ty  Court  not  to  require  security  of  her,  and 
al90  roqufst  tliat  she  will  not  return  any 
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Inventoiy  or  ayjiralsement  of  mj  penraul 
estate. 

"In  witness  wbereof,  I  hereto  set  my  hand 
this  Sth  day  of  Septemb^.  1891. 

"ISlgned]  Hamilton  Pope." 

Among  the  papers  of  the  decedent  was 
found  the  following  letter,  wholly  written 
by  lUmself,  and  addressed  to  his  wife: 

"To  My  Dear  Wife:  1  am  now  old.  In 
bad  health,  and  feeble,  and  hare  been  hard 
run  and  despondent  I  haTe  maintained  yon 
lu  some  style,  and  have  tried  to  gratify  your 
desire  for  trarel.  Z  have  helped  your  faml- 
ly,  and  more  80  than  I  have  done  mine.  Z 
recommend  when  I  am  gone— which  shall 
not  now  be  long— you  will  sell  your  homo, 
my  20  acres,  aud  my  office,  and.  Indeed,  all 
I  have,  If  neceasafy  to  mnintnin  you.  I  am 
under  no  obligations  to  your  family  or  mine. 
All  I  ask,  when  yon  go,  yon  will  not  leave 
all  to  yonrs;  but  that  yon  will  share  some 
of  It  irlth  Bllen  Thmston.  •  •  • 

"[Signed]  Hamilton  Pope." 

Contending  that  the  decedent,  who  died 
childless,  had  executed  a  will  subsequent  to 
that  of  1891,  which  rooked  that  Instrument, 
and  that  the  hitter  will  had  been  suppressed 
or  destroyed,  Mary  T.  Pope,  Gurran  Pope, 
Pendleton  Pope,  and  A.  T.  Pope,  who  were 
heirs  at  law  of  the  decedent,  together  with 
Ellen  Thmstcm,  appealed  from  the  ord«-  ot 
the  Jefferson  county  court,  admitting  to  pro- 
bate the  will  of  1891,  to  the  JefFerson  drcnit 
court;  and.  upon  a  trial  there  had,  Ellen 
Tbruston's  administrator  (she  having  in  the 
meantime  died)  sought  to  establish  the  let* 
ter  left  by  the  decedent,  addressed  to  his 
wife,  as  a  {nrt  of  his  will.  The  contestants, 
Mary  T.  Pope  et  al.,  undertook  to  establish 
by  evidence  that  the  decedent  bad  executed 
a  win  subsequent  to  that  of  1891,  which,  in 
effect,  at  least  revoked  that  Instrument; 
tbey  claiming  that  the  will,  the  execution  of 
which  they  sought  to  establish,  had  been  de- 
stroyed or  suppressed.  The  trial  of  tlie  ques- 
tions thus  raised  resulted  in  the  court  per^ 
emptorlly  instructii^  the  jury  that  there  was 
no  evidence  which  would  warrant  them  in 
finding  that  Hamilton  Pope  liad  executed  a 
will  subsequent  to  1891,  as  claimed  by  the 
contestants.  The  question  as  to  whether  or 
not  the  letter  addressed  by  the  decedent  to 
his  wife  constituted  a  part  of  his  will  was 
submitted  to  tlie  Jury,  who  found  adversely 
to  that  paper.  Of  the  ruling  of  the  court  and 
the  verdict  of  the  jury,  Ellen  Thruaton's  ad- 
ministrator and  the  contestants,  Mary  T. 
Pope  and  others,  are  now  complaining. 

The  execution  of  the  will  soi^ht  to  be  es- 
tablished by  Mary  T.  Pope  and  others  de- 
pends upon  the  evldeuce  of  Annie  Wilson,  a 
colored  woman,  who  was  in  the  employ  of 
the  decedent,  who  states  that,  some  time  be- 
foK  Ills  deatii,  Hamilton  Pope  sent  her  with 
a  note  to  his  office;  that,  in  response  to  this 
note,  three  gentlemen  came  to  the  house  of 
the  decedent  and  were  ushered  Into  Ids 
presence.  In  his  sickroom;   that  with  his 


consent  she  remained  In  the  room,  and 
heard  all  ttiat  transpired;  she  did  not  know 
who  the  three  gentlemen  were,  but  describes 
one  of  them  aa  t>elng  tall  and  darfc-complez- 
loned.  who  addressed  tiie  decedent  as  **Uncle 
Hamilton";  that  she  heard  the  decedent  tell 
this  gentleman  that  he  desired  to  wxtte  a 
"codlcy"  (codicil),  and  wished  him  to  write 
down  what  he  (the  decedent)  shonld  dictate; 
that  thweupon  the  decedent  directed  him  to 
write  Oiat  Hamllttm  Pope  Prathw  was  to 
have  912,000,  and  that  the  balance  of  his 
estote  shonld  go  to  his  wife  for  Ufa,  with  re- 
matoder  to  his  hehrs  at  law;  that  she  saw 
the  toll,  dark  gentleman  apparoitly  write  on 
a  piece  of  paper  in  response  to  this  dicta- 
tion; that  after  it  was  finished  the  amanuen- 
sis lianded  the  paper  to  Hamilton  Pope,  who 
thereupon  took  a  pen  and  wrote  somellilng 
on  the  paper;  that  the  other  two  gentiemen, 
who  came  with  the  amanuensis,  also  wrote 
something  on  the  paper;  and  that  she  was 
then  called  on  to  attest  the  instrument  tfans 
written.  The  witness  describes  herself  as 
being  wholly  illiterate.  She  could  not  of 
course,  have  read  what  was  written  on  the 
paper  which  she  clidms  to  have  attested. 
She  did  not  hear  It  read,  as  it  was  merely 
handed  by  the  amanuensis  to  the  decedent 
who  read  it  himself.  She  does  not,  tiierefore. 
know  what  was  written  npon  *  tiie  paper. 
She  does  not  know  whether  or  not  the  dece- 
dent signed  it  She  saw  him  take  a  pen 
and  go  through  the  motion  of  writing;  bnt 
being  unable  to  read,  the  did  not  and  could 
not  know  what  he  had  written.  For  tiie 
same  reason,  abe  did  not  know  whether 
either  of  the  other  witnesses  to  the  Instru- 
ment signed  their  names.  She  saw  them  do 
as  tiie  decedent  had  done,  but  could  not  stote 
whether  their  names  were  snbscribed  to  the 
paper  or  not.  She  does  not  even  know  that 
her  own  name  was  written  as  a  witness. 
She  saw  something  written,  and  she  was 
colled  on  to  touch  the  pen.  And  ttils  Is  all 
that  she  knows  as  to  the  formal  execution 
of  the  will. 

Section  4828  of  tiie  Kentucky  Stototes 
provides:  "No  will  shall  be  valid,  unless  it 
Is  In  writing,  with  the  name  of  the  testetor 
Bubscrlbed  thereto  by  himself,  or  10  some 
other  person  In  his  presence,  and  by'  his  di- 
rection; and,  moreover,  if  not  wholly  writ- 
ten by  the  testator,  the  subscription  shall 
be  made,  or  the  will  acknowledged  by  bim 
in  the  presence  of  at  least  two  credible  wit- 
nesses who  shall  subscribe  the  will  with  their 
names  in  the  presence  of  the  testator."  Sec- 
tion 4833:  "No  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked,  unless  •  •  • 
by  a  subsequent  will,  or  codicil,  or  by  some 
writing  decIarInK  an  Intention  to  revoke  the 
same,  and  executed  In  the  same  manner  in 
which  a  will  Is  required  to  be  executed,  or 
by  the  testator,  or  some  person  in  his  pres- 
ence, and  by  bis  direction,  cutting,  tearing, 
bamfns,  obliterating,  canceling  or  destroy- 
ing Uie  same,  or  the  signature  thereto,  with 
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Intent  to  revoke.**  Tba  testtmony  <tf  Annto 
WUson  Calls,  to  the  ezecutUm  vt  a  will, 
within  ttae  prorlslona  of  the  statate;.  OlTlng 
everything  that  she  said  upon  the  suliiect 
Its  utmoBt  force  and  effect,  thae  la  no  evi- 
dence that  the  amannensla  wrote  down  what 
the  decedent  dictated  to  him,  or  that  Ham- 
ilton Pope  or  any  of  the  supiraaed  witnesses 
signed  the  paper  in  question.  If  the  papor 
had  been  produced,  and  the  witness  had  iden- 
tlfled  it  as  the  paper  which  she  saw  befbia 
ber  when  she  touched  ttie  pen,  thai  the  la- 
atnunent  would  have  sgokea  for  Ittelf,  and 
been  worthy  to  be  submitted  to  the  jury; 
but,  In  the  absmce  of  the  paper,  we  think 
the  evidence  falls  short  of  the  requirements 
of  the  statute,  and  that  tbB  trial  judge  pn^- 
erly  excluded  this  issue  from  the  considm- 
tlon  of  the  Jury.  This  conclusion  Is  fully 
sustained  by  the  reasoning  of  the  court  In 
the  cases  of  Chishotm's  Heirs  t.  Ben,  7  B. 
Mon.  408,  and  Mercer's  Adm*r  v.  Mackln,  14 
Busb,  434. 

The  ruling  of  the  trial  Judge  as  to  the 
letter  sought  to  be  established  by  the  ad- 
ministrator of  Bllen  Thruston  was  more  £a- 
vwable  to  him  than  he  was  entitled.  The 
paper  bears  no  date,  and  Oiere  was  no  evl- 
dBDOB  as  to  when  It  was  written. 

The  will  of  Hamilton  Pope,  executed  In 
1891,  was'  fully  established  by  the  evidence. 
Indeed,  there  was  no  attempt  to  dispute  its 
validity  as  a  testamentary  instrument  at  the 
time  of  its  execution.  AH  that  was  con- 
tended by  the  (MUtestants  was  Uiat  It  had 
been  revoked  or  modified  by  a  subsequoit 
wflL  In  fffder  to  establish  the  letter  as  a 
testamentary  Instrument  which  would  modi- 
fy or  supplant  the  will  of  1881,  It  was  neces- 
sary to  be  shown  by  some  evidence  that  it 
was  wrtttm  subsequently  to  the  8th  day  of 
September,  1891.  This  the  evidence  bearing 
upon  tMs  Issue  wliolly  failed  bi  do.  More- 
over, we  think  the  letter  was  not  testa- 
mentary in  character.  ^  In  the  first  place^  It 
was  a  letter  written  by  the  decedent  to  Ids 
wife,  and  does  not  purport  upon  Its  face  to 
be  anything  more  than  an  expression  ct  ad- 
vice and  recommendation,  leaving  to  her  the 
question  of  compliance.  The  very  fact  that 
the  l^tator,  who  was  a  learned  lawyer, 
based  his  wish  with  regard  to  hla  pto^pertj 
after  the  death  of  his  wife  In  a  confidential 
letter  directed  to  her  alone,  which  sbe  was 
under  no  obligation  or  duty  to  exhibit  or 
show  to  any  one,  strongly  tends  to  show 
that  the  decedent  did  not  Intend  it  to  operate 
as  a  testament  The  expressions  contained 
in  the  letter  ore  more  usually  found  In  In- 
Btmmenta  iabout  whose  testamentary  char- 
acter there  exists  no  doubt,  and  when  so 
found  they  are  perhaps  entitled  to  more 
weight,  as  establishing  precatory  trusts,  than 
when  written  In  i»lvate  letters.  But  had  the 
words  in  question  been  written  by  Hamilton 
Pope  In  the  will  of  1891,  they  would  not,  In 
our  opinion,  have  established  a  precatory 
trust    In  the  case  of  Bryan  v.  MIlby  (Del. 


Ob.)24AtL8S8,lBL.B.A.668,t]ie  will 
of  the  testator  contained  the  following:  "T 
give  and  devise  to  my  wife,  Mary  Bryan,  all 
ot  my  estate,  both  real  and  pusonal;  and  1 
do  hereby  authotlM  and  direct  my  executrix 
hereinafter  named  to  sell  my  real  estate  aa 
soon  as  It  «an  be  sold  to  advantage;  and  to 
taivest  tiie  maoey  In  good  stocks  and  bonds. 
And  I  do  request  my  wlf%  she  sboald 
not  require  the  whole  of  my  estate  as  a  sup- 
port that  she  will  will  at  her  death  tha  re- 
mainder to  the  children  of  my  brother 
Charles  A.  Bryan,  ot  Cecil  county,  Mary- 
land." This  was  held  not  to  create  a  preca- 
tory trust  In  the  case  of  Marti'a  Bstate 
(Cat.)  61  Pac.  964,  the  precatory  words  of 
tbe  will  vrere:  "Upon  the  death  of  my  wife, 
I  desire  one-half  of  the  property  bequeathed 
to  her  shall  be  devised  1^  her  to  my  rela- 
tives." These  wwds  were  bdd  not  to  con- 
stitute a  trust  The  court  said:  *7be  words 
themselves  &11  far  short  of  a  command,  or 
dlrectltni,  and  are  rather  in  the  natnre  of  an 
expression  of  the  testator's  feelings,  and  a 
suggestion  or  recommendation  to  be  condld- 
ered  by  ber  in  making  a  testementary  dis- 
position of  her  estate,  or  as  a  reason  to  In- 
fluence heat  therein."  In  tbe  case  of  Hopkins 
T.  Glunt,  111  Pa.  287,  2  Atl.  tSS,  tbe  lan- 
guage of  the  will  was:  "1  give,  devise  and 
bequeath  to  my  beloved  wife,  Margaret  Hop- 
Una,  her  heirs  and  assigns  forever,  all  my 
property,  real,  personal  and  mixed,  of  what- 
evor  nature  and  quantity  so  ever,  and  wher- 
ever the  same  shall  be  at  the  time  of  my 
death.  *  *  *  My  further  request  Is,  tiiat 
at  the  deatti  of  my  wife,  Margaret  aforesaid, 
that  sbe  will  so  devise  what  sbe  may  have 
among  our  daughton.  Martha's  and  EUca'a, 
children,  share  and  share  alike."  This  was 
held  not  to  constitute  a  precatiny  trust  Xn 
the  case  of  Igo  v.  Irvine  (Ey.)  70  S.  W.  836, 
the  precatory  words  were:  "I  make  it  as  a 
request  of  my  children,  that  If  any  of  them 
should  die  without  Issue,  that  In  so  ^  as 
they  may  have  received  any  estate  from  me, 
that  at  their  death  they  will  the  same  to  my 
surviving  children,  or  tbe  Issue  of  those  who 
may  be  dead.  I  think  this  Is  but  a  reason- 
able request,  and  I  have  confidence  tiiat  it 
will  be  complied  with  by  my  children.**  Tbe 
court  held  that  the  language  In  qnestltm  did 
not  constitute  a  trust.  In  Its  opinion  the 
court  cited  with  approval  the  following  lan- 
guage from  Hess  v.  SIngler,  114  Mass.  50: 
"It  Is  a  settled  doctrine  of  courts  of  chan- 
cery tbat  a  devise  or  bequest  to  oats  person, 
accompanied  by  words  expressing  the  assor- 
auce,  entreaty,  or  recommendation  that  he 
will  apply  to  the  benefit  ot  otiiera,  may  be 
held  to  create  a  trust,  if  the  subject  and 
obligation  are  sufficiently  certain.  Some 
early  English  cases  had  a  tendency  to  give 
to  this  doctrine  the  weight  of  an  arbitrary 
rule  of  constmctltm;  but  by  the  later  cases, 
in  this,  as  In  all  other  questions  of  inter- 
pretation of  wills,  the  Intention  of  the  testa- 
tor, as  gath«»d  from  the  whole  will,  con- 
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trols  the  court  In  order  to  create  a  tnut 
It  mnit  appear  that  the  words  were  Intended 
by  tiw  testator  to  be  lmpCTatlT&  And  when 
the  property  Is  glvm  absolutely  and  wlthont 
resMctlmi.  a  trust  Is  not  to  be  lightly  Im- 
posed by  mere  words  of  recommendation." 
In  the  case  of  White  and  Otiwrs  t.  Irrlne 
(Ey.)  74  &  W.  217,  the  words  were:  **I  make 
it  ss  an  earnest  reaiust  at  my  said  mm,  L 
Shelby  Irwin,  that  If  he  should  die  wlthont 
having  Issue,  he  glTe  said  305  acres  of  land, 
or  Its  Talne;  to  my  danghtw,  Barah  I.  White, 
If  UTing;  If  not.  then  to  her  children;  U 
any  of  her  children  should  be  dead,  hSTtog 
Issue,  In  tiiat  eroit,  said  Issue  Is  to  recetre 
one  eqoal  Aare."  TUs  language  was  hdd 
not  to  create  a  trust 

The  prindide  estebUsbed  by  the  cases  dt- 
ed  makes  It  clear  that  the  letter  written  by 
Hamilton  Pope  to  bis  wife  was  not  intended 
as  a  will,  w  a  codicil  to  a  will;  tts  language 
merely  Indicates  his  wishes,  without  any  in- 
tention on  bis  part  to  hamper  the  devise  to 
bis  wife  by  any  absolute  ctmdltlons. 
will  Is:  "All  the  rest  and  residue  itf  my  es^ 
tate,  real,  personal  and  mixed,  l^al  or  equi- 
table, I  devise  absolutely  and  in  fee  simple 
to  my  dear  wife  Henrlette.'*  This  strong 
language  is  not  to  be  modUed  or  revoked  by 
words  which  on  their  face  are  simply  ad- 
visory or  reomnmendatMry.  The  proponnder 
of  the  will  of  1891  was  entitled  to  a  per- 
emptory Instruction,  as  against  the  adminis- 
trator ot  Ellen  Thrnston,  on  the  issues  raised 
by  the  letter;  and,  this  being  true,  he  was 
not  prejudiced  by  the  ruling  which  submit' 
ted  the  paper  In  question  to  the  Jury. 

Perceiving  no  error  In  the  record,  the  Jodg- 
ment  Is  affirmed. 


80HERM  T.  SHOQT,  Sherllt  at  al 

(C»art  of  Appeals  o!  Kentnck;.   Dec.  2,  1908.) 

SPBGULL  ASSBSSHBNTS— DRAINAGB  DITCHBS— 
LIEN— BNPORCEHENT— LIABIUTT 
OP  ONB  ASSOaSBID. 
1.  Act  March  23.  1900:  Laws  1900.  p.  110. 
c  80  CKj.  St  I  2400).  relative  to  the  conatnic- 
tion  of  drainage  ditches,  etc.,  provides  that  on 
the  completion  of  an  allotment  of  a  ditch  the 
county  surveyor  shall  give  the  land  owner  a  cer- 
tificate, wliich  shall  state  iba  amount  due  the 
contractor  for  constrneting  the  ditch,  which 
amonnt  shall  be  a  lien  on  the  land;  and  that, 
If  any  land  againat  which  en  assessment  has 
been  made  shall  change  hands,  the  sherllT  shall 
give  the  new  owner  notice  of  the  amount  due, 
and,  on  failore  to  pay,  that  the  land  shall  be 
■old  to  satisfy  the  tax.  Htld,  that  the  assess- 
naent  is  not  a  claim  against  the  owner  individ- 
nally,  hut  against  the  land  Itself,  which  ia  lia- 
ble to  sale  for  aatlsfactioD  of  an  assessment, 
notwithstanding  that  the  one  to  whom  it  was 
assessed  has  persoaa]  property  from  which  the 
assessment  might  be  satisfied. 

Appeal  from  Circuit  Court,  Daviess  Coanty. 

•To  be  officially  repwted." 

Action  by '  Mike  Schenn  against  W.  L 
Short  as  sheriff  of  Daviess  county,  and  oth- 
ers.  From  a  Judgment  dismissing  the  peti- 


tion as  to  defendant  Short  plaintiff  appeals. 
Affirmed. 

R.  a.  Hill,  for  appellant  Sweeny,  BlUs 
ft  Swemey,  tar  appellees^ 

BURNABi.  G.  J.  The  an>eUant  Mike 
Scherm,  brought  this  suit  in  the  Daviess  cir- 
cuit oiurt  against  the  appellee  Bam  Jones,  as 
administrator  of  Jessie  Qarrett  deceased, 
and  W.  I.  Short,  aherlff  of  Daviess  county, 
to  set  aside  and  vacate  a  sale  of  land  made 
by  the  appellee  Short  as  eterUt  at  Daviess 
county  to  Jessie  Oarrett  to  satisfy  an  as- 
sessment tor  a  drainage  ditch  made  panaant 
to  tbe  provisions  of  the  act  (tf  Maffib  23, 
1900,  and  which  is  recited  between  sectkma 
2380  and  2417,  Indualve,  of  the  Kentucky 
Stetutes.  Appellant  alleges  In  his  petition 
that  he  purchased  the  tract  of  land  sold  tgr 
the  sheriff  m  the  16th  day  of  Fetenary, 
UN)2,  and  that  on  tbe  20th  of  October,  1902. 
the  defendant,  as  sha^fl,  tevled  up<m  and 
sold  this  land  to  satisfy  an  assessment 
against  Thtanas  B.  Pettlt  as  owner  th»eof. 
for  Uia  oonstraction  of  a  drainage  ditch;  and 
tliat  the  defendant  Sam  James,  as  adminis- 
trator of  Jessie  Oarrett,  bbcame  tiie  purchas- 
er thereof;  and  that  BlMTt  cwtlfled  the  sale 
and  purchase  to  tbe  elak's  office  of  Qie  coun- 
ty court  for  record.  A  copy  at  the  oortiflcate 
of  sale  made  by  the  sheriff  is  filed  with  the 
petition  as  a  part  thereof,  and  is  as  f<^we: 

"Gommonwealth  of  Kaitocky,  Ooun^  of 
Daviess.  No.  7,174.  This  is  to  certify  that 

1  have  an  asaessment  due  and  unpaid  against 
tbe  land  hereinafter  described.  In  the  action 
of  J.  B.  ^yan  on  petition  for  a  diteh,  listed 
with  me  tat  collection,  and  I  did  levy  on 
that  certeln  tract  of  land  assessed  lu  the 
name  of  T.  8.  Petttt,  lyii^  In  Daviess  coun- 
ty, bounded  on  tbe  north  by  the  land  of  the 
Mutual  Life  Insurance  Co.,  of  Kentocky,  on 
the  Bast  by  the  land  <tf  Vntk  Ebelhar,  on 
tbe  South  by  the  Louisville  and  Nashville  R. 
R.,  containing  forty  acres,  more  or  less,  be- 
ing assessed  as  the  land  of  Thomas  S.  Pet- 
tit  and  afterwards  cMiveyed  to  Mike  Scherm 
by  J.  Q.  Hill,  and  advertised  according  to 
law  for  the  20th  of  October,  1902.  it  being 
county  court  day.  and  between  10  A.  M.  and 

2  P.  M.,  did  sell  the  land  atwve  levied  on 
after  offering  a  less  number  of  acres  for  the 
amount  of  said  assessment  levy  and  com- 
mission, when  Sam  James,  Jr.,  administra- 
tor, became  the  purchaser  thereof.  Given 
under  my  hand  this  20th  day  of  October. 
1902.  W.  L  Short  Sheriff. 

"Assessmait  9146,76.  cost  $14.20,— total 
$160.9S. 

"Commonwealth  of  Kentucky,  County  of 
Davlesa.  I,  J.  T.  Griffith,  clerk  of  the  Da- 
viess county  court  do  certify  that  the  fore- 
going COTtfficate  of  land  sold  for  assessment 
assessed  In  tbe  name  of  Thomas  9.  Pettit 
in  proceedings  of  J.  B.  Bryan,  etc.,  on  peti- 
tion for  a  ditch,  was  this  day  lodged  in  my 
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office,  and  admitted  to  record.  Wltnesa  my 
hand,  this  lOth  of  November,  1902. 

"J.  T.  Griffith.  Clerk." 
The  plaintiff  further  alleges  that  at  the 
time  of  the  levy  and  sale  Thomas  S.  Pettit 
bad  suffldent  persooal  property  out  of  which 
the  taxes  could  hare  been  made;  that  the 
land  levied  on  and  sold  by  the  sheriff  to 
satisfy  the  ditch  assesatiient  bad  been  as- 
sesaod  as  the  property  of  Thomas  S.  Pettit, 
but  that  he  was  not  In  fact  the  owner  there- 
of at  the  time  of  such  assessment,  or  liable 
for  the  assessment  against  sucb  land;  and 
prayed  that  the  levy  and  sale  made  by  the 
sheriff  should  be  set  aside.  The  defendant 
Short  Interposed  a  general  demurrer  to  plain- 
tiffs petition,  which  was  sustained,  and  the 
petition  as  to  him  dismissed.  Plaintiff  asks 
n  reversal  of  the  Judgment  upon  the  ground 
that  it  was  the  duty  of  the  sheriff  to  bave 
collected  the  assessment  by  a  sale  of  the 
personal  property  of  Thomas  S.  Pettit,  the 
alleged  owner  against  whom  the  assessment 
was  made.  Section  21  of  the  act  of  March 
23,  1900  (Laws  1900,  p.  110,  c.  30).  provides: 
"It  shall  be  the  duty  of  the  county  surveyor 
or  engineer,  on  l>eing  notified  by  any  land- 
owner that  his  allotment,  or  by  any  contract- 
or that  his  Job  is  completed,  to  inspect  the 
same;  and  if  he  find  that  it  Is  completed  ac- 
cording to  the  specifications  of  the  report  on 
which  the  ditch  was  established,  he  shall 
accept  It  and  give  the  land-owner,  or.  In  case 
the  Job  has  been  sold  to  the  contractor,  a 
certiflcat-;  of  acceptance,  stating  that  said 
allotment  or  job  is  completed  according  to 
such  specifications.  And  If  any  share  or  al- 
lotment has  been  sold  to  a  person,  not  the 
owner  of  the  land  assessed  therefor,  be  shall 
In  addition,  state  the  amount  due  the  con- 
tractor for  constructing  the  same  from  the 
owner  of  the  land,  which  certificate  shall  be 
a  lien  on  the  land  assessed  for  such  share  or 
allotment  and  shall  be  due  and  payable  Im- 
mediately by  the  owner  of  the  land;  and  if 
the  allotment  sold  helonj^s  to  a  non-resident 
of  the  county,  the  clerk  shall  state  such  fact 
when  he  offers  It  for  sale.  And  when  the 
county  surveybr  or  engineer,  heretofore  pro- 
vided accepts  it  and  Issues  his  certiflcate  of 
acceptance,  he  shall  file  with  the  county  clerk 
a  copy  thereof,  whereupon  the  clerk  shall 
charge  the  amount  mentioned  in  said  certifi- 
cate on  the  tax  book  against  the  land  as- 
sessed with  such  allotment  to  be  collected  as 
other  taxes  are  collected,  together  with  six 
per  cent  for  the  holder  of  the  certificate  aft- 
er the  same  becomes  delinquent  and  when 
collected,  it  shall  be  paid  to  the  person  hold- 
ing the  certificate  by  the  tax  collector,  and 
said  tax  collector  shall  receive  four  per  cent 
for  collecting  the  same,  to  be  paid  by  the  cer- 
tificate holder."  It  will  be  observed  that  the 
assessment  is  against  the  land,  and  a  lien  la 
given  by  the  statute  on  the  land  to  secure  the 
payment  of  such  assessment  There  Is  a 
marked  dl8tlncti<Hi  between  local  assessment 
of  tfals  character  and  taxes  levied  for  gen- 


eral revenue  purposes.  They  are  not  levied 
for  the  purpose  of  sustaining  the  govern- 
ment, but  are  charges  against  specific  prop- 
erty, because  the  property  Itself  is  supposed 
to  receive  a  special  benefit  therefrom  differ- 
ent from  the  general  one  which  the  owner 
enjoys  in  common  with  other  citizens  of  the 
commonwealth.  This  question  was  very  fully 
considered  by  this  court  in  Gosnell  v.  City  of 
Louisville  (Ky.)  40  8.  W.  722,  and  it  was 
there  held  that  an  assessment  of  this  char- 
acter was  not  a  tax  within  the  meaning  of 
sections  167.  171,  172,  and  174  of  the  Consti- 
tution, limiting  the  tax  rate  of  cities,  and  re- 
quiring equality  and  unlffurmity  of  taxation. 
A  very  full  discussion  of  the  question  Is 
found  In  Blliott  on  Streets  &  Boads,  c  25. 
The  assessment  for  the  construction  of  the 
dltcb  under  the  statute  was  not  a  claim 
against  the  owner  of  the  land  In  his  Individ- 
ual capacity,  but  en  assessment  against  the 
land  Itself.  And  the  statute  provides  that, 
if  any  Isnd  against  which  such  an  assessment 
lias  been  made  shall  have  changed  hands, 
the  sheriff  shall  give  the  new  owner  notice 
of  the  amonnt  due  and  assessed  against  the 
property,  and.  In  the  event  of  his  failure  to 
pay,  that  the  land  shall  be  sold  to  satisfy 
the  tax.  It  follows,  therefore,  that  the  de- 
murrer was  properly  aostBlned. 
Judgment  affirmed. 


SANDERS  T.  COMMONWEALTa 
(Court  of  Appeals  of  Kentacky.   Dec.  9,  1903.) 

SALE  OF  MILK  FROM  COWS  PBD  ON  "STILL 

SLOP"— STATUTORY  PROHIBI- 
TION—VALIDITY. 
1.  Ky.  St.  1899,  fi  1274,  prohitHting  the  sale 
of  milk  from  cows  fed  on  still  slop/*  being  a 
regulation  within  the  police  power  of  the  state, 
is  not  Id  conflict  witQ  the  foorteeotb  amend- 
ment to  the  federal  Constitution,  declaring  that 
no  state  shall  deprive  any  person  of  life,  lib- 
erty, or  property,  though  tiiere  is  no  evidence 
coDtradictorj-  of  the  claim  that  still  slop  is  a 
wholesume  food  for  dahy  cows. 

Appeal  from  OlrcuU:  Court  Jefferson  Coun- 
ty, CHmlnal  DlTlsion. 

"To  be  ofilelally  reported." 

Fred  Sanders  was  coDTicted  of  crime,  and 
appeals.  Affirmed. 

Norton  L.  Goldsmith,  Alfred  Selligmaa. 
and  Gibson,  Marshall  &  Gibson,  for  appel- 
lant Warwick  Miller  and  G.  J.  Pratt,  for 
the  Commonwealth. 

BURNAM,  C.  J.  The  appellant  I^Kd 
Sanders,  was  indicted,  tried,  and  convicted 
in  the  Jefferson  circuit  court  for  having 
knowingly  sold  milk  from  animals  fed  upon 
"still  slop,"  In  violation  of  the  provisions  of 
section  1274  of  the  Kentucky  Statutes  of 
1899,  which  reads  as  follows:  "Whoever  shall 
knowingly  sell,  ur  cause  to  be  sold,  to  any 
person  in  this  state,  milk  diluted  with  water, 
or  in  any  way  adulterated,  or  milk  from 
which  any  cream  has  been  taken,  or  sell 
milk  commonly  known  as  'skimmed  milk,* 
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with  Intent  to  defraud,  or  eball  knowingly 
sell  any  milk,  the  product  of  a  diseased  au- 
tinal.  or  from  animals  fed  upon  'still  slop,' 
*brewera'  slop,*  or  'brewers'  grains.'  or  shall 
knowingly  use  any  poisonous  or  deleterlons 
material  or  mitk  from  animals  diseased  or 
fed  as  aforesaid.  In  the  manufacture  of  but- 
ter or  cheese,  shall  be  fined  In  any  sum  not 
less  than  twenty-flve  nor  more  than  two 
hundred  dollars."  A  reversal  of  the  Judg- 
ment of  the  circuit  court  Is  asked  upon  the 
ground  that  so  much  of  the  statute  as  pro- 
hibited the  sale  of  milk  from  animals  fed 
upon  still  slop  Is  obnoxious  to  the  fourteenth 
amendment  to  the  Constltatlon  of  the  Unit- 
ed States,  which  provides,  In  section  1,  that 
"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privilege  or  immuni- 
ties of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life, 
liberty  or  property,  without  due  process  of 
law;  nor  deny  to  any  person  within  Its  Juris- 
diction the  equal  protection  of  the  laws." 

Appellant's  contention  Is  based  upon  the 
claim  that  still  slop,  when  used  under  prop- 
er coadltlonB.  Is  a  wholesome  and  Innocuous 
food  for  dairy  cows,  and  that  the  milk  from 
cows  fed  thereon  is  a  pure  and  wholesome 
article  of  fcwd  for  human  beings.  Our  at- 
tention Is  called  to  the  fact  that  there  is 
nothing  In  the  statute,  nor  the  Indictment 
wlilch  Is  the  foundation  of  this  prosecution, 
which  negatives  either  of  these  contentions, 
iind  that  no  testimony  was  Introduced  by  the 
commonwealth  upon  the  trial  of  the  case  for 
the  purpose  of  establishing  that  such  was 
the  fact;  that  the  whole  proceeding  rests  up- 
on the  naked  prohibition  contained  in  the 
5itatnte  Itself.  The  section  upon  which  the 
prosecution  Is  based  Is  one  of  the  provisions 
of  the  statute  aimed  at  offenses  against  the 
public  health,  and  was  exercised  under  the 
police  power  of  the  state  for  the  protection 
of  the  health  of  Its  citizens.  No  exact  defi- 
nition of  the  extent  of  this  power  has,  or 
perhaps  can  be,  given.  Judge  Oooley,  In  his 
work  on  Constitutional  Limitations,  has  ap- 
proved that  given  by  Chief  Justice  Shaw  in 
Commonwealth  v.  Alger,  T  Cush.  53,  as  the 
most  satisfactory  and  complete  to  which  his 
attention  has  been  called.  It  Is  as  follows: 
"All  property  in  this  commonwealth  Is  held 
snbject  to  those  general  regulations  which 
are  necessary  to  the  common  good  and  gen- 
eral welfare.  Rights  of  property,  like  all 
other  usual  and  conventional  rights,  are  sub- 
ject to  such  reasonable  limitations  In  their 
enjoyment  as  shall  prevent  them  from  being 
Injurious,  and  to  such  reasonable  restraints 
and  regulations  established  by  law  as  the 
Legislature,  under  the  governing  and  con- 
trolling power  vested  In  them  by  the  Con- 
stitution, may  think  necessary  and  expedient. 
•  •  •  The  power  Is  vested  In  the  Legis- 
lature by  the  Constitution  to  make,  ordain, 
and  establish  all  manner  of  wholesome  and 
reasonable  laws,  statutes,  and  ordinances, 
either  wlUi  penalties  or  wltbont,  not  rapo^ 


nant  to  the  Constitution,  as  they  shall  Judge 
to  be  for  the  good  and  welfare  of  the  com- 
monwealth and  of  the  subjects  of  the  same. 
It  is  much  easier  to  perceive  and  realize  the 
existence  and  source  of  this  power  than  to 
mark  Its  boundaries  and  limit  Its  exercise." 
"And  this  power,  under  the  American  con- 
stitutional system.  Is  left  with  the  Individual 
states.  It  cannot  be  taken  away  from  them, 
either  wholly  or  In  part."  See  United  States 
T.  Dewltt  8  Wall.  41,  19  L.  Ed.  598.  "Nei- 
ther can  the  national  government,  through 
any  of  Its  departments  or  ofllcers,  assume 
any  supervision  of  the  police  r^pilationa  of 
the  states.  All  that  the  federal  authority  can 
do  Is  to  see  that  the  states  do  not,  under 
cover  of  this  power.  Invade  the  sphere  of 
the  national  sovereignty,  obstruct  or  Impede 
the  exercise  of  any  authorl^  which  the  Con- 
stitution has  confided  to  the  nation,  or  de- 
prive any  citizen  of  the  rights  guarantied  by 
the  fed^al  Constitution."  See  Cooley  on 
Constitutional  Limitations  (7th  Ed.)  881.  and 
authorities  there  cited. 

The  fourteenth  amendment  of  the  federal 
Constitution  was  first  called  to  the  attention 
of  the  Supreme  Court  of  the  United  States  In 
the  Slaughterhouse  Cases,  16  Wall.  36,  21 
L.  Ed.  894.  In  construing  a  statute  of  Louis- 
iana vesting  In  a  slaughterhouse  company 
the  sole  and  exclusive  privilege  of  conduct- 
ing a  live  stock  landing  and  slaughterhouse 
business,  and  requiring  that  all  animals 
should  be  landed  at  the  stock  landing  and 
slaughtered  at  the  slaughterhouse  of  the  com- 
pany, and  nowhere  else.  It  iras  held  that  the 
statute  did  not  conflict  with  the  provisions 
of  the  fourteenth  amendment.  The  scope  of 
this  amendment.  In  so  far  as  It  relates  to  the 
question  before  us,  has  been  very  clearly 
stated  by  Judge  Cooley  as  follows:  "The 
guarantied  equal  protection  is  not  to  be  un- 
derstood to  require  that  every  person  In  the 
!and  shall  possess  the  same  rights  and  privi- 
leges as  every  other  person.  The  amend- 
ment contemplates  classes  of  persons,  and 
the  protection  given  by  the  law  is  deemed 
to  be  equal  If  all  persons  in  the  same  class 
are  treated  alike  under  like  circumstances 
and  conditions,  troth  as  to  privileges  confer- 
red and  liabilities  Imposed.  The  classifica- 
tion must  be  based  on  reasonable  grounds. 
It  cannot  be  a  mere  arbitrary  selection.*' 
Cooley'a  Constitutional  I^w.  And  the  text 
is  supported  by  numerous  adjudged  cases. 

It  is  a  canon  of  statutory  construction  that 
every  presumption  must  be  Indulged  In  fa- 
vor of  the  validity  of  the  statute,  as  the  Con- 
stitution confers  upon  the  General  Assem- 
bly the  lawmaking  power.  But  notwithstand- 
ing this  general  presumption,  the  courts  must 
obey  the  Constitution,  and  determine  In  a 
particular  case  whether  Its  limits  have  been 
passed.  As  was  said  In  Marbury  v.  Madison, 
1  Cranch.  137,  2  L.  Ed.  60:  "To  what  pur^ 
pose  are  powers  limited,  and  to  what  pui^ 
pose  Is  that  limitation  committed  In  writing, 
if  these  limits  may  at  any  time  be  passed  by 


Digitized  by  Google 


3fi0  ^  SOUTH  W  JfiSTiaiN  REPOSTEB.  (E7> 


tbow  Intended  to  be  reatnOned."  "It  tbere- 
fore,  a  atatoto  purporting  to  bare  been  enact 
ed  to  protect  the  public  bealth  la  a  palpable 
Inraalon  oC  rights  aecnred  by  the  fundamen- 
tal law,  it  la  the  duty  of  the  court  to  ao  ad- 
Judge,  and  thereby  give  effect  to  the  Omatl- 
tution."  See  Mugler  t,.  Kansaa,  123  V.  S. 
U23,  8  Sup.  01  27S,  31  li.  Bd.  206.  In  Pow- 
ell T,  Pennsylvania,  127  U.  S.  S78,  8  Siv<  Ct 
992,  32  L.  Bd.  268,  it  was  held  that  the  four- 
teenth amei^ment  to  the  Oonsdtatltm  was 
not  designed  to  toterfere  with  the  ezendse 
of  the  police  power  by  the  state  for  the  loo- 
tectlon  of  health,  prerentltm  of  firaud,  or  the 
pres^rratlon  of  the  public  morals,  and  that 
It  was  competent  for  the  state  of  Pennsylra- 
nla  to  prohibit  the  manufacture  of  oleomar- 
garine butt».  In  that  case  the  defendant 
offered  to  prove  that  he  made  la^e  profits 
from  the  sale  of  the  prohibited  article,  and 
that  It  was  a  wtH^esome  and  Innoenoua  food; 
tbat  the  statute  upon  which  the  prosecution 
was  founded  was  not  a  lawful  ezerdae  of  the 
police  power,  because  It  deprived  him  of  the 
lawful  use  of  hla  j)vopetty  without  compen- 
sation. The  court  sustained  an  objection  to 
the  evidence,  and  the  defendant  was  ad- 
Judged  to  pay  a  fine  and  the  cost  of  tbe  pros- 
ecution. The  Judgment  was  affirmed  by  the 
Scqjireme  Court  of  Pennsylvania.  114  P% 
265,  7  Atl.  913,  60  Am.  Rep.  SSO.  Upon  ap- 
peal to  the  Susureme  Oourt  of  the  United 
States,  the  question  was  vhethra  the  pro- 
hibition of  the  sale  and  manufacture  of  olefr* 
margarine— a  Wholesome  article  of  food— was 
a  lawful  exerdse  by  the  state  Af  the  power 
to  protect  by  police  regulations  the  public 
health.  In  dlscusaUig  this  question,  the 
court,  through  Judge  Harlan,  said:  "As  It 
does  not  appear  from  the  face  of  the  stat- 
.ute,  or  frtHu  any  facto  of  which  the  court 
most  take  Judicial  cognisant  that  It  in- 
fringes clghta  secured  by  the  fundamental 
law,  the  leglfllatiTe  detamlnatlon  <rf  the 
qoestlon  is  conduslTe  upon  the  coorte.  It  is 
not  a  part  of  their  functions  to  conduct  in- 
vestigations of  facts  entralng  into  questions 
of  public  poU^  merely,  and  to  sustain  or 
frustrate  the  legislative  wlU  embodied  to 
atatntes  as  they  may  happen  to  apswove  or 
disapprove  Ite  determination  of  snch  ques* 
tlons.  The  poww  which  the  Legistature  has 
to  promote  the  general  welfare  Is  very  great, 
and  the  discretion  which  that  department  of 
the  government  has  In  the  employment  of 
means  to  that  end  Is  very  large.  •  •  • 
Both  Its  power  and  ite  discretion  must  be  so 
exercised  as  not  to  Impair  the  fundamental 
righta  of  life,  Ub^ty,  and  proper^.  •  •  • 
The  Legislature  of  Pennsylvania,  i^on  the 
fullest  investlgatton,  aa  we  must  conclusively 
presume,  and  upon  reasonable  grounds,  as 
must  be  assumed  from  the  record,  has  deter- 
mined that  the  prohibition  of  the  sale,  or  of- 
fering for  sale,  or  having  In  possession  to 
sell,  for  poipoaes  of  food,  of  any  article  man- 
ufactured out  of  oleaginous  snhstances  or 
compounds,  other  than  those  produced  from 


tmadniterated  milk,  or  cr^m  from  unadnl- 
terated  milk,  •  •  •  wiU  promote  the 
public  health,  and  prevent  frauds  In  the  sale 
of  auch  articles.  If  all  that  can  be  said  of 
this  leglBlation  Is  that  It  la  onwlae  or  unnec- 
essarily oppressive  to  fluae  masnfii^nrlng  or 
selling  wholesome  oleomargarine  as  an.  arti- 
cle of  food,  their  appeal  must  be  to  the  Leg- 
islature or  to  the  ballot  box,  not  to  the  Judi- 
ciary. The  hitter  cannot  toterfere  wltliout 
usurping  the  powers  committed  to  another 
department  of  the  government" 

In  State  V.  Layton,  61  8.  W.  171.  8S  Am. 
9t  Rep.  487,  the  Suprone  Court  of  Hlssoori 
had  before  It  an  act  of  the  Gtenaral  .^oembly 
pndiiblttng  the  sale  of  *'alum  baking  pow- 
ders," aa  unhealthy.  In  thla  caae  there  waa 
no  question  of  deceit  in  the  sale  of  the  pro- 
hibited article.  The  statute  upon  whicAi  the 
prosecution  vras  based  embodied  no  Idea  of 
Imitation  of  a  superior  article  and  the  coort 
said:  "No  bsiklng  powder  la  recognised  aa 
the  standard,  as  is  butter  from  unadulterated 
milk  in  the  oleomaisarine  statot&  Hwe  the 
statute  must  be  upheld.  If  at  all,  upon  the 
right  of  the  liCglslatnre  to  make  all  needful 
laws  to  preserve  the  public  health.  •  •  • 
While  it  is  true  that  tiiere  are  llmlta,  under 
our  system,  to  this  powtt,  we  must  start  with 
the  presumption  in  favor  ia  the  acL  While 
we  do  not  accede  to  the  pn^osition  that  the 
Legislature  can  arbitrarily  declare  any  ar^ 
tide  of  food  to  goieral  use,  and  concededly 
wholesome  and  innocuous,  to  be  unhealthy, 
and  ite  prpductton  and  sale  a  <Time,  and 
would  have  no  hesitancy  to  declaitug  such  an 
act  void  when  tiie  act  on  ite  face  discloses 
ite  arbitrary  and  unreasonable  character. 
*  *  *  if  it  be  an  article  so  nnlvasaliy 
conceded  to  be  wholesome  and  Innocuous 
tiiat  the  court  could  take  Judicial  notice  of 
the  fact^  the  Legislature  has  no  rtght  to  pro- 
hibit ite  aale.  But  if  there  la  a  dispute  aa  to 
the  fact  of  ite  wholeaomeness  tox  food  or 
drink,  then  the  Legislature  can  either  regu- 
late or  prohibit  it  The  act  of  the  Legisla- 
ture la  not  to  be  declared  void  unless  the  vlo- 
tation  of  the  Gmistitetion  is  so  manifest  as 
to  leave  no  room  tor  reasonable  doubta.** 
Citing  Oooley's  Oonstitotional  Llmltatlona 
(dth  SkL)  and  numerous  opinions. 

It  was  decided  to  the  caae  of  Maryland  t. 
Henry  A.  Broadbelt.  43  Atl.  771.  45  L.  R.  A. 
43G.  73  Am.  St  Rep.  201,  that  the  L^lshiture 
could,  "under  the  police  power,"  require  the 
registration  with  "the  live  stock  sanitary 
bonrd"  of  all  herds  of  cattie  of  persons  sell- 
tog  milk  tor  food,  and  prohibit  the  sale  of 
milk  from  premises  found  to  an  unsanitary 
condition. 

The  development  to  the  science  of  bacteri- 
ology to  recent  years  has  conclusively  proven 
that  the  microbe  la  a  most  potent  agent  In 
the  pr(q?agatlon  of  oontagious  diseases,  and 
that  there  is  no  mwe  favorable  element  for 
their  absorption,  growth,  and  deveh^nnent 
than  milk,  and  that  milk  contaminated  by 
their  presence  communicates  diphtheria,  ty- 
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phold  fever,  tabercnltwls,  and  otber  kindred 
contaglotiB  dlseaaea,  to  bamaD  belnga,  espe- 
cially to  tbe  young.  And  It  la  a  matter  of 
common  knowledge  that  the  condttlons  nau- 
ally  prevailing  aronnd  places  wbere  "atUI 
alop"  is  produced  are  also  highly  favorable 
to  the  development  of  many  forma  of  bacilli. 
The  heat,  dampness,  and  fmnentation— all 
essential  elamoita  in  tbe  production  of  still 
slop— are  &vorable  to  germ  growth.  So  that 
we  may  ftlrly  assume  that  the  General  As- 
sembly, in  the  enactment  of  tbla  statute,  had 
sufficient  information  to  Justify  the  belief 
that  milk  from  cows  fed  on  still  slop  bad 
ample  opportunity  to  become  Impregnated 
with  elements  dangerous  to  the  public  health. 
Nearly  every  police  regulation  affects  to  some 
extent  property  rights,  and,  whilst  this  pow- 
er cannot  be  made  the  excuse  for  oppressive 
and  unjust  legislation,  the  courts  are  not 
permitted  to  say  that  tbe  L^fislatnre  may 
not  enact  laws  apparently  necessary  for  tbe 
public  health.  We  have  reached  the  conclu- 
sion that,  under  tbe  facta  of  this  case,  this 
-sourt  baa  no  power  to  hold  that  the  General 
Assembly  did  not  have  under  tbe  "police 
power"  authority  to  enact  tbe  statute  under 
■vhl'jh  appellant  was  convleted. 
Judgment  alBnned. 


H^T  COUNTY  et  al.  v.  LOUISVILLE  A 
N.  R.  GO. 

LOUISVILLE  ft  N.  R.  GO.  T.  HABT 
OOUNTY. 

(Court  of  Appeals  of  Eentncky.  Dec.  9,  1903.) 

"To  be  officially  r^rted." 
On  petltiob  tor  rehearing.  Petition  orcr- 
ruled. 

Fra  farmer  opinion,  aee  75  8.  W.  288. 

FAYNTER.  J.  It  la  not  ft  difficult  matter 
for  sealous  connad  to  ctHidude  that  a  court 
bas  not  fully  understood  the  record,  when  its 
conclnsiona  on  the  facta  and  the  law  do  not 

accord  with  their  viewa.  This  is  unfortunate, 
but  It  baa  always  been  so,  and  wlU  continue 
to  be,  BO  long  as  courts  exist,  and  lawyers 
are  unsuccessful  in  the  prosecution  of  cases 
before  them.  The  alleged  Inaccuracy  of  the 
court  In  snmmarlzlug  the  purpose  of  the  ac- 
tion had  not  the  slightest  effect  on  tbe  con- 
clusion of  the  court.  On  the  contrary,  tbe 
court  accurately  states  the  claim  of  the  coun- 
ty as  to  its  alleged  right  to  dividends  on  stock 
Issued  to  taxpayers  or  their  assignees  before 
such  certificates  of  stock  were  ao  Issued. 
Notwithstanding  the  criticism  which  counsel 
saw  proper  to  make  of  the  opinion  of  tbe 
court,  wherein  the  purpose  of  tbe  action  was 
stated  with  reference  to  the  claim  to  which 
we  have  Just  referred,  counsel  who  filed  the 
petition  for  a  rebearlag  were  so  Impressed 
^ith  tbe  opinion  of  the  court  on  that  ques- 
tion that  they  were  moved  to  say  in  the  peti- 
tion for  rehearing,  "We  have  regarded  the 


right  of  the  county  in  this  particular  as 
doubtful,  and  will  not  further  Inalat  iqton 

the  same." 

In  the  opinion  of  the  court  it  Is  stated  that 
in  Hardin  County  v.  Louisville  ft  Nashville 
Railroad  Co..  92  Ky.  412.  17  S.  W.  860.  "the 
intereat  did  not  cease  to  run  on  the  snbscrlp- 
tioQ  until  the  cash  dividend  was  declared,  in 
June,  1864."  and  "the  conclusion  of  tbe  court 
is  now  adhered  to."  Counsel  criticise  tbe 
opinion  because  they  seem  to  conclude  that 
Uie  court  did  not  follow  the  Hardin  County 
Case.  The  court  did  adhere  to  It  In  holding 
that  the  stock  dividend  of  one-quartor  of  1 
per  cent  did  not  stop  the  running  of  interest, 
and  that  the  Interest  was  not  stopped  tmtil 
the  payment  of  a  cash  dividend.  However, 
on  the  question  of  estoppel  the  court  said  the 
facts  of  this  case  are  essentially  different 
from  those  of  the  Hardin  County  Case.  Tbe 
court  In  the  Hardin  Cotmty  Case  refused  to 
apply  tbe  doctrine  of  estoppel.  In  this  case 
the  court  (Ud  apply  it  to  an  essentially  differ- 
ent state  of  facts.  The  criticism  of  oounse* 
could  only  be  Justifled  upon  the  theory  that, 
because  the  court  refused  to  apply  tbe  doc- 
trine of  estoppel  against  one  county,  it  cannof 
do  it  against  another  county  on  a  different 
state  of  facts.  Tbe  court  admits  an  error  In 
saying  that  Hart  county  was  represented  at 
a  certain  meeting  of  stodcholdss,  but  the 
correction  of  this  error  does  not  render  It  Im- 
proper to  apply  the  doctrine  of  estopitel  to 
the  facts  of  this  case.  It  might  be  conceded 
that  the  court  reached  an  erroneous  conclu- 
sion on  all  the  questions,  adjudged,  save  the 
one  wherein  the  court  held  that  the  assign- 
ment of  tbe  prlndpat  stock  carried  with  it 
the  claim  for  interest  stock;  still  Hart  coun- 
ty was  not  entitled  to  recover.  The  court 
adheres  to  the  conclusion  reached  on  that 
question. 

The  whole  court  (except  Judge  H0B80N, 
who  did  not  alt  In  the  case)  considered  the 
petltloa  for  a  rehearing,  and  overmled  it 


MORSB  V.  CHESAPBAKD  ft  O.  RT.  00. 

(Court  of  Appeals  of  Kentucky.  Dee.  9.  1903.) 

NXOUOBNCB-^NJURT  FROU  FBIOHT- 
LIABIIiriT. 

1.  No  recovery  can  be  had  for  persosal  lnjar;r 
resulting  from  fright  occasioned  by  the  negli- 
xence  of  another,  where  there  Is  no  immediate 
persoual  injury,  trespass  to. real  estate,  or  aonw 

contract  relation. 

Appeal  from  Circuit  Court  Lewis  Oonnty. 

*To  be  officially  reported." 

Action  by  Zona  B.  Morse  agalnat  tbe 
Chesapeake  ft  Ohio  Railway  Ciompany.  From 
a  Judgment  of  dismissal  on  sustaining  a 
general  demurrer  to  the  petition,  plaintiff  ap- 
peals. Affirmed. 

W.  C.  Halbert  and  8.  J.  Pugh,  for  appel- 
lant. W.  H.  Wiulsworth  and  E.  L,  Worth- 
Ington,  for  appellee. 
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BOBNAM,  0.  J.  Tbe  appellant,  Zona  B. 
aiorae,  sougbt  1b  this  actton  to  recover  dam- 
ages from  the  Chesapeake  &  Ohio  Railway 
Company  for  "fright  and  mental  snffering," 
and  BQperinduced  subaequent  u«*vous  pxos- 
tration  and  Injury,  although  there  was  no 
contemporaneous  physical  injury  Inflicted  by 
the  appellee.  The  facts  which  the  plaintiff 
relied  upon  to  si^port  her  cause  of  action 
are,  in  substance,  that  she  owns  a  house  and 
lot  located  on  the  west  side  of  Main  street, 
In  the  Tillage  of  Quincy,  in  Lewis  county,  In 
which  she  resided  at  the  time  of  her  alleged 
injury;  that  the  street  was  30  feet  wide,  and 
that  appellee's  depot  grounds  and  switch- 
yards were  located  immedlat^y  opposite  her 
residence,  on  the  west  side  of  Main  street; 
that,  a  short  time  previous  to  the  commission 
of  the  acts  complained  of,  the  appellee  con- 
structed upon  its  yards  a  switch  from  its 
main  track  to  the  east  side  of  the  street,  di- 
rectly opposite  her  residence;  and  that  it 
failed  to  erect  and  maintain  a  bumping  post 
at  the  end  of  thto  track,  and  that,  as  a  con- 
sequence thereof,  several  of  an>ellee's  cars 
were  backed  over  the  end  of  this  swlteh  out 
Into  the  street,  and  within  15  feet  of  her 
yard,  and  towards  bet  residence,  where  she 
was  at  the  time,  which  greatly  frightened 
and  alarmed  her.  and  in  consequence  of  which 
she  suffered  such  nervous  prostration  and 
physical  disability  as  confined  her  to  her 
home  for  more  than  two  months  under  med- 
ical treatment,  and  at  great  eqkenae;  that 
the  injuries  bad  been  and  would  continue  to 
be  permanent  Tbe  petition  further  allies 
that  appellee  was  grossly  negligoit,  both  in 
the  construction  of  tlie  switch,  uid  In  the  op- 
eration ot  its  trains  tliereon.  Tbe  court  sus- 
tahied  a  general  demutter  to  appeUants  pe- 
tition as  amended,  and  adjudged  that  her 
petition  be  dismissed,  and  she  has  appealed. 

The  exact  question  presented  by  the  ai>- 
peal  has  not  been  heretofore  decided  by  this 
court,  but  it  has  been  decided  in  a  number 
of  well-considered  opinions  that  damages 
cannot  be  recovered  tar  mental  suffering 
alone  In  an  action  for  personal  Injuries  based 
on  negligence,  unaccompanied  by  some  di- 
rect contemporaneous  Injury  to  person  or 
property,  or  growing  out  of  some  contract 
relation  between  the  parties.  See  Dawson 
v.  L.  ft  N.  R.  Co..  4  Ky.  Law  Rep.  810:  N. 
N.  ft  M.  V.  Co.  T.  Oholson,  10  Ky.  Law  R^. 
988;  and  City  Transfer  Co.  v.  Robinson,  12 
Ky.  Law  Rep.  6S6.  These  dedans  are  prac- 
tically in  accord  with  the  great  weight  of 
authority  on  this  question.  In  fact,  our  at- 
tention has  been  called  to  only  one  case 
which  may  be  considered  as  holding  the  con- 
trary doctrine— that  of  MMdk  v.  R.  R.  Co., 
62  S.  a  323.  29  8.  E.  905,  40  L.  R.  A.  679.  63 
Am.  St.  Rep.  913.  On  the  other  hand,  Thomp- 
son on  Negligence,  H  156.  157:  2  Shearman 
ft  Redfleld  on  Torts,  I  761;  laggard  on  Torts, 
870;  2  Wood  on  Railroads,  1730— as- 
sert the  contrary  doctrine.  In  tbe  note  to  the 
case  of  Onlf,  etc.,  R.  Go.  t.  Hayter,  77  Am. 


St.  Rep.  860,  Judge  Preeman,  In  an  elaborate 
note,  has  collected  practically  all  the  an- 
thoi-ltles  on  the  point  up  to  January,  lOUO; 
and  tbey  unanimously  bxAd  that  there  can 
be  no>  recovery  for  fright  alone,  unaccom- 
panied by  actual  injury  traceable  directly  to 
contemporaneous  physical  injury.  And  thej- 
are  almost  equally  harmonious  that  no  re- 
covery can  be  had  tor  injuries  resulting  from 
fright  caused  by  negligence  of  another,  whm 
no  Immediate  personal  Injury  Is  received. 
This  question  was  fnlly  considered  by  the 
Court  of  Appeals  of  New  York  in  Mltchel  v. 
Rochester  Ry.  Co..  43  N.  B.  864,  34  U  R.  A. 
781.  66  Am.  St.  Rep.  604.  In  that  case  tbe 
court  said:  **If  It  be  admitted  that  no  re- 
covery can  be  bad  for  fright  occasioned  by 
tbe  negligence  of  anotlier,  it  U  somewhat  dif- 
ficult to  understand  bow  a  def«idant  would 
be  liable  for  its  consequences.  Assuming  that 
fright  cannot  fonn  the  basis  of  an  action,  it 
Is  obvious  ttiat  no  recovery  can  be  bad  for 
injuries  resulting  therefrom.  That  tbe  re- 
sult may  be  nervoiu  disease,  blindness,  in- 
sanity, m  even  a  miscarriage,  In  do  way 
changes  the  principle.  Tbeae  resnlts  merelT 
show  the  degree  of  fright,  or  tbe  extent  of 
the  damages.  The  right  cHf  action  most  stm 
depend  upon  the  questlim  whethw  a  recov- 
ery may  be  had  for  fright.  If  it  can,  then 
an  action  msy  be*maintalned,  however  sl^^t 
the  Injury.  If  not,  then  there  can  be  no  re- 
covery, no  matter  how  grave  or  aerlouB  the 
consequences;.  Therefore  the  logical  resoh 
of  tbe  respondents'  cuicesalon  would  menrn  to 
be  not  only  that  no  recovray  can  be  bad  tor 
mere  fright,  but  also  tbe  direct  conaequen- 
ces  of  It.  If  the  right  of  recovery  In  this 
class  of  cases  should  be  wee  estabUahed,  tt 
would  naturally  result  In  a  flood  of  litiga- 
tion in  cases  where  the  Injury  comi^altted  of 
may  be  easily  feigned  without  deteirtlon.  and 
where  the  damages  must  rest  upon  mere  con- 
jecture or  speculation.  *  *  *  To  estab- 
lish such  a  doctrine  would  be  contrary  to 
principles  of  puMlc  policy.  Moreover,  ft  can- 
not be  properly  said  that  the  plaintiff's  mis- 
carriage was  the  pmztmate  result  of  the  de- 
fendant's negligence.  Proximate  damages 
are  such  as  are  ordinary  and  natural  resullx 
of  the  negligence  charged,  and  those  tliat  m 
usual,  and  therefore  to  be  expected.  It  Is 
quite  obvious  that  the  plainturs  Injuries  do 
not  fall  within  the  rale  as  to  proximate  dam- 
ages. The  injuries  to  the  plaintiff  were  plain- 
ly the  result  of  an  accidental  and  odusubI 
combination  of  drcumstancea,  whkih  could 
not  have  been  reasonably  anticipated,  and 
over  which  the  defendant  had  no  control, 
and  hence  her  damages  were  too  remote  to 
authorize  a  recovery  in  this  action.  Tbe«e 
considerations  lead  to  the  conclmdon  that  no 
recovery  can  be  had  for  Injuries  aitstaiii«d 
by  fright  occa^oned  the  negllgenoe  of  an- 
other, where  there  la  no  Immediate  persiHuil 
injury."  And  the  oondnsloin  reached  are 
supported  by  numerous  anthorfttea  cited  in 
the  opinion.  Beddes,  It  Is  a  well-settled  rale 
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of  law  that  "a  plaintiff  who  grounds  his  ac- 
tion upon  the  negligence  of  the  defendant 
must  show  not  only  that  the  conduct  of  the 
defendant  was  negligent,  but  also  that  It 
was  a  Tiolatlon  of  some  duty  which  the  de- 
feodant  owed  to  blm."  9ee  Thompson  on 
Xcgllgence,  3;  Whltaker'a  Smith  on  Negli- 
gence, 3.  The  law  requires  that  there  shall 
be  no  intentional  or  negligent  trespass  upon 
the  person  or  property  of  another,  and,  If 
this  duty  Is  violated,  a  cause  of  action  ex- 
ists In  favor  of  the  party  whose  person  or 
property  has  been  Invaded  against  the  vio- 
lator. But  there  Is  no  obligation  to  protect 
from  fright,  and  the  consequence  thereof, 
when  disconnected  with  or  unaccompanied 
by  a  legal  dn^.  If  so,  a  man  whose  bouse 
caught  on  fire  by  negligence  would  become 
liable  In  damages  to  hla  neighbor  who  be- 
came frightened  for  fear  that  the  Are  would 
spread  and  consume  his  own  house.  Or  In 
case  a  horse  was  n^llgently  permitted  to  es- 
cape In  the  streets  of  a  town,  and  In  conse- 
^guenees  thereof  a  woman  standing  on  the 
sidewalk  became  frightened  to  such  an  ex- 
tent as  to  result  in  nervous  prostration,  al- 
though not  In  fact  suffering  any  physical  con- 
tact or  injury,  she  would  be  entitled  to  sue 
the  owner  of  tbe  horse  for  damages.  These 
cases  Illustrate  the  danger  of  opening  the 
door  to  imaginary  claims.  If  the  rule  should 
be  adopted,  and  a  recovery  permitted  for 
mere  fright  and  its  consequences.  While  the 
authorities  are  not  absolutely  uniform,  we 
have  reached  the  conclusion  that  no  recovery 
should  be  allowed  for  Injuries  resulting  from 
fright  occasioned  by  negligence,  where  there 
is  no  immediate  personal  Injury,  trespass  to 
real  estate,  or  some  contract  ralatloD. 
Judgment  affirmed. 


TINBS  T.  COHHONWIQALTH. 
(Gonrt  of  Appeals  of  Kentucky.  Dec.  11.  1003.) 

CRnONAlj  ULW— EVIDENCB— CONFESSIONa-IN- 
STRUCTION8. 

1.  The  affidavit  procured  from  one  by  the  act- 
ing county  attorney  under  the  guise  of  uung  it 
as  evidence  against  nnknown  perpetrators  of  a 
rrime  is  not  admissible  against  oie  affiant  on 
his  trial,  charged  with  the  crime- 

2.  Ao  instruction  in  a  criminal  case  which 
groons  certain  facts  shown  by  the  evideoce,  and 
which  Dodaly  accentuates  them,  is  errooeous. 

3.  An  iastroction  in  a  criminal  case  which 
tells  the  juiy  what  presnmptioD  arises  from  stat^ 
ed  facts  is  erroneous,  as  mvading  tha  ptorlnea 
of  the  jury. 

4.  Under  Cr.  Code,  S  223,  sabsec.  1,  providiog 
that  the  failure  of  one  on  trial  for  crime  to  tes- 
tify ^laU  not  be  commented  on  or  be  allowed  to 
create  any  inference  against  him,  it  ll  error  for 
the  court,  on  the  accused's  failure  to  testify, 
to  cfaarge  that  the  jury  should  not  comment  on 
his  failure  to  testify,  nor  should  they  draw  any 
presnmption  of  guilt  therefrom;  tbe  accused  be- 
ing entitled  to  absolute  silence  on  his  failure  to 
testify. 

Appeal  from  Glrcolt  Court,  Graves  County. 
•'Not  to  be  officially  reported." 
Tom  Tines  was  convicted  of  crlme^  and 
amiealB.  Beversed. 

T  i.  Baa  Criminal  Law,  vol.  U,  Oast.  Dig.  i  im 


B.  G.  Beay  and  SaraL  H.  Crossland,  for  ap- 
pellant CiUtoo  J.  Fratt  tor  the  Common- 
wealttL 

BARKER,  J.  The  appellant,  Tom  Tines, 
was  Indicted  by  the  grand  Jury  of  Graves 
comity,  charged  with  the  offense  of  felonious- 
ly breaking  Into  the  warehouse  of  Will  Ry- 
burn,  and  taking  and  carrying  away  there- 
from one  set  of  buggy  harness,  the  personal 
property  of  Rybum.  Upon  trial  he  was  con- 
victed, and  sentenced  to  one  year  In  the  p«il- 
tentlary. 

It  was  conclusively  shown  by  the  common- 
wealth that  Rybnm's  warehouse  or  barn  was 
feloniously  broken  Into,  and  his  harness 
stolen  therefrom.  In  July,  1901,  and  that 
about  a  year  afterward  the  harness  was 
found  in  the  possession  of  one  Hicks.  Tbe 
only  evidence  in  any  way  tending  to  connect 
appellant.  Tines,  with  the  affair.  Is  his  own 
affidavit,  which  the  acting  county  attorney 
procured  from  him  tmder  the  guise  of  using 
It  as  evidence  against  the  unknown  perpetra- 
tors of  the  crime.  This  affidavit  is  as  fol- 
lows: "T.  J.  Tines,  being  sworn,  states:  'Last 
foil  I  went  to  see  one  of  the  Mangrnms— I 
think  his  name  was  Ed— almut  buying  some 
hogs  to  fatten,  and  I  met  a  man  here  at  the 
church  southwest  of  Boaz  Station,  who  said 
he  had  sold  his  buggy,  and  wanted  to  sell 
bis  harness.  He  bad  the  harness  In  his  hack 
or  bnggy.  Said  he  wanted  to  sell  me  a  pair 
of  harness.  I  told  him  that  I  didn't  partic- 
ular need  the  harness,  and  be  said  he  would 
sell  me  a  pair  cheap.  I  told  blm  that,  while 
I  didn't  particularly  need  a  pair.  I  would  buy 
a  pair.  He  offered  to  sell  tbem  to  me  for 
five  dollars.  I  finally  bought  them  at  that 
figure,  and  paid  him  tbe  money  for  tbem.  I 
think  probably  I  bad  the  harness  more  tban 
a  month  when  I  sold  them  to  Hicks,  but  I 
am  not  sure  as  to  the  time.  I  was  coming 
towards  home  when  I  met  the  man  that  I  got 
the  harness  from.  He  was  traveling  south, 
I  think.  He  was  a  medium-sized  negro. 
Seemed  to  be  a  middle-aged  man.  Don't 
know  that  I  ever  met  him  before  or  not.  I 
traded  it  to  VS.  S.  Hicks  for  a  donble-barrel- 
ed  shotgun— breech-loading  shotgun.  I  give 
him  seven  dollars  to  boot.  This  trade  took 
place  with  Hicks  some  time  after  Ghrlstmas 
—something  near  a  month  after  Ghrlstmas. 
I  got  the  gear  some  time  in  the  fall  from  the 
negro.  Couldn't  tell  when.  Don't  know  the 
month.  Couldn't  say  whether  It  was  tbe 
fore  part  or  the  latter  part  of  the  fall.  Don't 
know  whether  It  was  In  the  middle  of  tbe 
fail  or  not.  Don't  know  whether  it  was  in 
September,  October,  or  November.  Can't  re- 
member positively  as  to  what  time  it  was  In 
the  fall.  I  simply  know  It  was  In  the  fall, 
and  before  Christmas.  Don't  remember 
whether  the  negro  I  got  tbe  gear  from  was 
well  dressed  or  not  I  made  tbe  trade—  It 
was  In  the  road  that  runs  from  the  school- 
bouse  to  Boaz  Station  that  the  trade  was 
made.  I  belieTe  It  was  about  two  miles 
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from  the  echoolhouse.  I  had  done  been  to 
see  one  of  tbe  MangrumB,  when  I  met  this 
darkey.  After  seeing  Mangnim,  I  went  on 
down  to  see  Preacher  WUkes.  Just  went  to 
see  Wilkes  on  a  visit  T.  J.  Tines.' "  Whar- 
ton, In  his  work  on  Criminal  Kvldence  (sec- 
tion 668),  says  that  **the  testimony  of  an  ac- 
cused party,  taken  as  such,  is  not  admissible 
when  such  accused  party  is  put  on  his  oath 
and  sworn  and  examined.  This  rule  is 
founded  upon  the  unreliable  as  well  as  the 
inquisitorial  cbamcter  of  such  statements; 
and  therefore,  when  a  man.  liavlng  been  ar- 
rested by  a  constable,  without  warrant,  up- 
on suspicion  of  having  committed  murder, 
was  examined  as  a  witness  at  the  coroner's 
inquest.  It  was  held  that  the  statements  thus 
made  by  him  were  not  admissible  against 
him  on  his  trial  Cor  the  murder.  The  same 
rule  obtains  where  tbe  defendant  la  compelled 
to  answer  under  oath  questions  by  the  com- 
mitting magistrate."  We  think  the  affidavit 
introduced  in  this  case  clearly  comes  within 
the  rule  of  law  above  stated,  and,  as  it  con- 
stituted the  sole  link  in  any  way  connecting 
appellant,  Tines,  with  the  commission  of  the 
crime,  the  court  should  have  peremptorily 
instructed  the  Jar>-  to  find  him  not  guilty. 

Neither  of  Instructions  Nos.  2  and  4  should 
have  been  given.  Noa.  1  and  2  contslned  the 
whole  law  of  the  case.  No.  2  is  objection- 
able because  It  groups  and  accentuates  cer- 
tain portions  of  the  evidence,  and  undertakes 
to  tell  the  jury  what  weight  to  give  the  same. 
This  court  has  often  held  It  to  be  error  to 
gi-oup  certain  facts  shown  by  the  evidence, 
and  to  unduly  accentuate  them;  and,  wha 
the  court  tells  the  jury  what  presumption 
arises  from  certain  stated  facts,  it  invades 
the  province  of  the  Jury,  who  should  be  left 
to  weigh  the  evidence  tbemselTes,  and  to 
draw  their  own  conclusions  therefrom. 

In  No.  4,  the  Jury  were  Instructed  "that 
tlrey  shall  not  comment  upon  the  failure  of 
the  defraidant  to  testify;  neither  shall  they 
draw  any  presumption  of  his  guilt  from  his 
failure  to  testify."  Tbe  Jury's  mind  was 
thus  directed  to  the  fact  that  appellant  had 
not  testified  In  his  own  behalf,  and  no  com- 
ment by  the  commonwealth's  attorney  could 
have  been  more  injurious  to  his  interest  than 
was  done  by  this  Instruction.  The  court,  by 
the  Instruction  In  question,  did  appellant  the 
very  injury  which  It  is  the  object  of  the  law 
to  prevent  Appellant  was  ^titled  to  ab- 
solute silence  on  his  failure  to  testify  In  his 
own  behalf.    Subsection  1,  $  223,  Cr.  Code. 

For  tbe  reasons  above  Indicated,  the  Judg- 
ment is  reversed  for  proceedlnga  consistent 
with  this  oplnton. 


KEXDALIi  T.  GBAWFORD. 
(Court  of  Appeals  of  Kentncky.  Dec.  11, 190S.) 

BEFORHATION  OF  DBEDB-PARTIBS-DECRB&- 
UARKETABLB  TITLB. 

1.  A  decree  reforming  on  the  fcround  of  mis- 
take a  deed  conTeying  land  to  a  trustee  for  tbe 


sole  nse  of  a  wife  for  life,  with  remslndo'  OTtr 
to  her  heirs,  so  as  to  convey  to  ber  the  estate 
in  fee  rendered  In  a  lult  by  her  against  the  sole 
heir  and  trustee  in  the  deed,  la  condoslTe,  and 
vests  in  her,  aa  against  ber  unknown  or  possi- 
ble heira^  an  estate  in  fee,  so  as  to  enabM  her 
to  convey  a  marketable  title. 

Appeal  from  Circuit  Oonrt,  JolCszaon  Ooiin- 
ty,  Chancery  DlTlslon. 

"Not  to  be  officially  reported.'* 

Action  by  Isabella  Crawford  against  A.  T. 
Kendall.  From  a  judgment  for  plalntll^  de- 
fendant appeals.  Affirmed. 

A.  T.  Kmdall,  in  pro.  per.  D.  If.  Bodman 
and     L.  If cDtmald,  for  ai^eUeeb 

BARKKR,  J.  In  1866  the  LoulSTlIle  ft 
Frankfort  Eallroad  Company,  which  was 
then  the  owner  In  fee  simple  of  a  lot  of 
ground  situated  In  Louisville,  Ey.,  conv^ed 
it  to  Isabella  Younger  (now  Crawford)  and 
her  husband,  Gilbert  Younger,  and  to  the 
survivor  of  tbem,  during  their  natnral  lives, 
and  then  to  the  legal  heirs  of  Isabella.  Aft- 
erwards the  husband  and  wife  conveyed  the 
property  to  H.  D.  Prewltt,  In  trust  for  tbe 
sole  use  and  benefit  of  tbe  wife.  Snhse- 
quently  the  husband  died,  and  his  vridow 
adopted  C.  W.  Johnson  as  her  h^  at  law. 
On  the  7th  day  of  February,  1903,  appellee, 
Isabella  Omwford,  having  learned  that  tbe 
property  in  question  had  been  conveyed  to 
her  In  such  manner  as  that  she  held  only  a 
life  estate  therein,  with  remainder  over  to 
her  heirs.  Instituted  an  action  in  the  J^er- 
son  circuit  court,  chancery  division,  in  which 
she  made  Charles  W.  Johnson,  her  heir,  and 
E.  D.  Prewltt  her  trustee,  parties  defend* 
ant,  and  alleged,  in  substance,  that  tbe  pn^ 
erty  bad  been  purchased  with  her  money, 
and  It  was  intended  that  it  should  be  con- 
veyed to  ber  In  fee  simple,  but  by  mistake 
of  the  draftsman  only  the  life  estate  bad 
been  conveyed  to  her,  with  remainder  to  her 
heirs;  that  she  was  Ignorant  of  this  mistake, 
and  bad  always  supposed  that  she  owned  the 
fee;  upon  which  state  of  facts  she  prayed 
for  a  Judgment  reforming  the  deed  by  whlcb 
the  property  was  conveyed  to  her,  so  as  to 
give  It  to  her  in  fee  simple,  and  that  the 
trust  created  by  the  deed  to  SL  D.  Prewltt 
be  terminated  and  adjudged  to  no  longer  ex- 
ist; and  that  the  commissioner  of  tbe  court 
be  directed  to  execute  a  deed  conveying 
the  property  to  her  in  fee  simple.  To  thisi 
action  both  EL  D.  Prewltt  and  Charles  W. 
Johnson  filed  answers,  confessing  the  alle- 
gations of  the  petition  to  be  tme,  and  con- 
sentii^  to  the  relief  prayed  for.  Tbe  dcpo- 
■Itlon  of  app^lee  was  taken,  and  tends  to 
establish  tbe  troth  of  the  allegations  of  the 
petition.  The  case  having  been  submitted, 
the  chancellor  rendered  a  decree  granting 
the  relief  as  prayed  for  in  the  petition,  and 
in  pursuance  thereof  the  commlaBloner  of 
the  court  conveyed  the  property  in  fee  simple 
to  appellee,  which  deed  was  duly  and  legally 
recorded  in  tbe  proper  office.  On  tiie  26th 
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417  of  Octobtt,  1903,  appellee  addmaed  tte 
tollowliig  commnnlcation  to  aivellant: 

"LomsTille,  Ky^  October  26tb.  1908. 
*To  A.  T.  Kendall.  Eaq.:  I  offer  to  aeU 
jou  my  lot  on  east  aide  of  Floyd  street  In 
the  city  of  LonisTlIle,  Jefferson  county.  Ken- 
tacky,  beginning  123  feet  sontb  of  the  S.  B. 
Cor.  Floyd  and  Jefferson  streets  fronting 
19^^  feet  on  Floyd  street  and  running  back 
esstwardly  at  right  angles  to  Floyd  street 
90  feet  the  same  conveyed  to  me  by  U  & 
F.  K.  R.  Go.  by  deed  dated  23rd  April,  1865, 
recorded  in  D.  B.  L.  22,  page  l&S,  J.  a  a 
Clerk's  office,  and  referred  to  In  Judgment 
in  action  33.403,  Chy.  Br.  1st  DlT.  Jefferson 
arcuit  Comt,  for  the  sum  of  $2600.00,  ^ 
cash,  balance  In  (1)  and  2  years,  Uen  notes 
by  general  warranty  deed  fee  simple  and 
martcetable  title  taxes  and  f 160.00  mortgage 
to  S.  B.  Johnson  to  be  paid  out  ot  pnicbase 
money.  Mr 

"Isabella   X  Crawford.'* 

mark. 

This  proposition  was  accepted  In  the  fol- 
lowing words,  indorsed  upon  the  paper  con- 
taining it: 

"I  accept  the  above  offer  when  deed  for 
lot  conveying  fee  simple  title  and  a  market- 
able title  is  tendered,  ten  days  time  being 
given  to  examine  title. 

"This  27th  October,  1908. 

"A.  T.  Kendall." 

Having  examined  the  title,  appellant  reach- 
ed the  conctuBion  that  appellee  could  not 
convey  to  him  a  "fee^mple  and  marketable 
title/*  and  tberenpon  refused  to  accept  the 
conveyance  and  carry  into  effect  the  contract, 
vbereupon  this  action  was  Instituted  to  en- 
force the  specific  performance  of  the  con- 
tract. The  petition  contains  Bubstantially 
tbe  facts  hereinbefore  enumerated.  A^el- 
lant's  answer  expresses  a  willingness  to  take 
tlie  propOTty,  provided  he  can  get  a  market- 
able title,  wbl^'h  be  denies  appellee  is  able 
to  convey  him.  Upon  the  trial  of  the  case 
tbe  chancellor  entered  a  decree  enforcing  a 
Bpedfic  performance  of  the  contract  of  pur- 
chase. From  that  Judgment  this  appeal  has 
been  prayed. 

The  sole  question  Involved  In  the  litigation 
is  whether  or  not  the  chancellor  had  Jurisdic- 
tion to  correct  the  mistake  of  tbe  drafts- 
man of  the  original  deed  in  the  suit  Institut- 
ed for  that  purpose:  it  being  objected  on  the 
[tart  of  appellant  that  the  decree  In  question 
does  not  bind  the  unknown  or  possible  belrs 
of  appellee.  It  is  too  late  at  this  day  to 
question  tlie  right  of  the  chancellor  to  cor- 
rect mistakes  in  deeds  conveying  real  prop- 
erty; nor  can  It  be  doubted  that  tbe  Judg- 
n»nt  of  tbe  court  In  the  suit  for  correction, 
if  the  proper  parties  in  Interest  were  before 
tt,  is  conclusive  of  the  question  decided.  In 
tbe  leading  case  of  Worley  v.  Tuggle,  4  Bush. 
ICS.  it  is  said:  "This  case  presents  a  mutual 
mistake  of  law  and  fnet  by  botb  the  con- 
tracting parties  and  drafteman.  and,  though 
tbe  land  was  conveyed  to  the  minor  children 


of  the  porchasers,  yet,  as  tliey  are  mere  vol- 
nnteers,  they  stand  In  no  more  favorable 
attitude,  nor  have  they  higher  equities,  tlian 
if  it  tud  been  conveyed  to  tbe  parents."  In 
order  to  correct  the  mistake  In  tbe  deed  un- 
der discussion,  appellee  brought  before  tbe 
court  all  of  the  parties  in  being  who  were 
Interested  in  the  question.  In  Oblvert  00 
Parties  (page  261)  It  U  said:  "If  a  suit  is  in- 
stituted which  affects  an  entire  fee,  the  gen- 
eral rule  is  that  it  la  sufflclent  to  bring  be- 
fore the  court  the  peraons  whose  several 
Interests  combined  make  up  the  first  estate 
of  inheritance."  In  Faulkner  v.  Davis,  18 
Orat  651,  98  Am.  Dec.  688,  it  Is  said:  "In 
respect  of  the  first  estate  of  inheritance  and 
of  all  Interests  depending  upon  It,  It  is  sufll- 
clent  to  bring  t>efore  tbe  court  the  person  en- 
titled to  that  first  estate,  and,  if  there  be  00 
such  person,  then  the  tenant  for  life.  •  *  * 
This  rule  of  representation  often  applies  to 
Uving  persons  who  are  allowed  to  be  made 
parties  by  representation,  for  reasons  of  con- 
venience and  Justice,  because  their  Interests 
will  be  sufficiently  defended  by  others  who 
are  personally  parties,  and  who  have  mo- 
tives botb  of  self-interest  and  affection  to 
make  such  defense;  and  they  therefore  con- 
sider it  unnecessary  to  make  such  persons 
parties,  and.  Indeed,  Improper  to  do  soy  and 
thus  compel  them  to  litigate  about  an  In- 
terest which  may  never  vest  In  them."  In 
Freeman  on  Judgments  (section  172)  It  la 
said:  "If  several  remainders  are  limited  by 
the  same  deed,  this  creates  a  privity  between 
tbe  person  In  remainder  and  all  those  who 
may  come  after  him,  and  a  verdict  and  Judg- 
ment for  or  against  tbe  former  may  be  giv- 
en In  evidence  for  or  against  any  of  the  lat- 
ter. Between  a  tenant  for  life  and  a  rever- 
idoner  no  privity  exists,  and  a  Judgment 
against  the  former  does  not  bind  the  latter. 
If  there  be  ever  so  many  contingent  limita- 
tions of  a  trust,  it  Is  an  established  rule 
that  It  Is  sufficient  to  bring  the  trustees  be- 
fore the  court,  together  with  him  In  whom 
the  first  remainder  of  Inheritance  Is  vested; 
and  all  that  may  come  after  will  be  bound  by 
tbe  decree,  though  not  In  esse,  unless  there 
be  fraud  and  collusion  between  the  trustees 
and  the  first  person  In  whom  the  remainder 
of  inheritance  Is  vested."  See,  also,  Barnes 
V.  Barnes  (Ky.)  15  S.  W.  1;  Park  v.  Hnm- 
pech  (Ky.)  47  S.  W.  768;  Robinson's  Sons 
V.  Columbia  Finance  &  Trust  Co.  (Ky.)  44 
S.  W.  631;  and  Brown  v.  Ferrell,  83  Ky.  417. 

In  this  case  the  appellee  Is  a  widow  61 
years  of  age.  She  has  been  twice  married, 
and  borne  no  children.  Tbe  record  sbows 
that  she  has  no  collateral  kindred  of  wbom 
she  has  any  knowledge.  In  the  suit  to  cor- 
rect the  mistake  of  the  draftsman  her  adopt- 
ed heir  and  her  trustee  were  parties  defend- 
ant, and  consented  In  writing  to  the  decree 
of  correction.  The  court  had  Jurisdiction  of 
tbe  subject,  and  had  alt  of  tbe  parties  In  be- 
ing who  were  interested  In  tbe  question  be- 
fore it,  and  It  seems  to  us  that  the  decree 
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rendered  iiiTesti  the  appellee  with  tbe  fee- 
simple  title  to  the  property. 

If  the  cfaancellDr  had  no  JurlBdlctlon  to 
correct  the  mistake  InvolTed  in  this  litiga- 
tion, then  It  follDWB  that  there  ia  a  large 
class  of  mistekes  in  the  conveyance  ot  real 
property  which  cannot  be  corrected  at  all; 
for,  antil  the  death  of  tbe  grantee.  It  cannot 
be  known  who  are  his  heirs,  and  therefore,  if 
one  purchases  real  imperty,  and  undertakes 
to  bare  It  conveyed  to  himself,  btrt  by  mis- 
take the  draftsman  conveys  it  to  him  for 
life,  with  remainder  to  bis  heirs,  tlien.  In 
tbe  face  of  this  calamity,  he  is  helpless,  be- 
cause he  can  never  obtain  a  decree  of  cor- 
rection Undlng  those  who  may  be  his  helr^ 
at  his  death.  We  are  of  opinion  that  appel- 
lee acquired  a  fee-dmple  title  to  tbe  prop- 
erty by  tbe  deo^ee  of  correction,  and  that  the 
Ju^ment  enforcing  a  specific  porformanee  of 
the  contract  between  appellant  and  appellee 
was  proper. 

Wherefore  the  Judgment  IB  affirmed. 


WHITEI-BBANCH-McGONKIN-SHEL- 
TON  HAT  CO.  v.  OARSON  &  CO. 
(Court  ot  Appeals  of  Kentaeky.    Dec.  11« 
1909.) 

ORDER  POR  OOOD^FAILURB  TO  DBLIVER  IN 
8PBGIFIBD  TIMES— ACCEPTANCE— FREIQHT 
PAID  BY  MISTAKE. 

1.  Where  one  orders  goods  to  be  delivei'ed  by 
a  certain  time,  he  need  not  accept  them  when 
delivered  later. 

2.  Goods  ordered  by  a  merchaot  haTine  been 
delivered  after  the  time  specified,  In  his  ab- 
sence, the  mere  receipt  thereof,  aod  opening  of 
the  boxes,  to  see  if  they  were  in  good  condition, 
hj  bin  sBlesman,  does  not  constitute  accept- 
ance;, they  not  having  been  offered  for  sale, 
and  no  other  act  of  ownership  over  them  hav- 
ing been  zeroised,  but  they  having  bera 
prunptly  retnraed  as  Soon  as  he  was  apprised 
of  their  arrival. 

3.  A  merchant,  not  having  accepted  goods  de- 
livered after  the  time  specified  in  the  order, 
may  recover  of  the  shippers  the  freight  paid  by 
him  by  mistake. 

Appeal  from  Olrcnlt  Court,  Ohio  County. 

"Not  to  be  offlcially  reported." 

Action  by  tbe  Wbite-Branch-McConkiii- 
Shelton  Hat  Company  against  Carson  &  Co. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

G.  B.  Lyklns,  for  appellant    Glenn  A 

Rlngo,  for  appellees. 

BTJRNAM.  C.  J.  On  the  14th  day  of  Janu- 
ary, 1902,  the  appellees,  Carson  &  Co.,  who 
were  conducting  a  retail  store  In  Hartford, 
Ky.,  gave  a  written  order  to  a  traveling  sales- 
man of  appellant,  the  Whlte-Branch-McOon- 
kln-Shelton  Hat  Company,  of  St.  Louis,  Mo., 
who  were  doing  business  as  jobbers,  for 
$376.15  worth  of  hats  and  caps,  which  were 
to  be  shipped  on  the  15th  of  February  follow- 
ing. Upon  the  receipt  of  this  order,  appel- 
lants wrote  appellee  as  follows:  "We  will 
give  your  order  our  careful  attention."  Tbe 

T 1.  See  Sales,  vol.  O,  Cant.  Dig.  |  4U. 


bill  of  goods  not  havltag  been  delivered  oo 
time,  ai^lees,  on  the  27tb  dar  ^  February, 
wrote  appellants  as  fbllows:  "Soppose  yon 
do  not  intend  to  ship.  Will  buy  more  while 
In  Louisville.  Will  not  need  yours  In  case 
yon  mean  to.  Bony  that  we  were  disap- 
pointed." Appellant  replied  to  tills  letter  by 
telegram  on  Fetouary  28th,  as  follows:  "St 
I<oul8,  2/28,  '02.  Carson  ft  Co..  Louisville. 
Kentucky,  c/o  of  Kentucky  Jeans  Clo.  Ca: 
Letter  27th  received.  Goods  wei«  shipped  «m 
the  26th."  Appellees  respimded  as  follows: 
"Louisville,  Ky.,  Mar.  4, 1902.  White-Branch- 
UcGonkln-Shelton  Hat  Ga— Oents:  We  got 
your  message  yesterday  when  we  came  In 
from  Cincinnati.  We  bad  botq;bt  and  the  biti 
bad  been  shipped,  before  we  heard  from  yon. 
We  want  to  know  when  our  bill  was  prdered 
shipped.  We  thought  that  we  bad  ordered 
the  bin  shipped  from  10th  to  15th.  But.  If  It 
was  later,  we  are  up  against  It  Write  us  at 
Hartford,  Kentucky,  as  we  will  leave  here 
Wednesday."  On  March  8th,  appellees  wrote 
appellant  as  follows:  "White-Branch-BfcCon- 
Idn-Sbelton  Hat  Co.,  Gents:  We  are  return- 
ing all  hate  bought  of  yon.  Sorry  yon  did  not 
ship  on  time,  as  we  missed  business,  bad  to 
pay  the  freight  on  the  bats,  as  well  as  some 
labor.  We  like  your  Mr.  Williams,  and  only 
gave  him  the  order  on  that  accomit.  Tours. 
Carson  ft  Co."  It  appears  from  the  testi- 
mony that  this  bin  of  goods  arrived  at  Bea- 
ver Dam.  Ky..  the  nearest  railway  station  to 
Hartford,  nbont  the  1st  day  ot  March,  and 
were  delivered  by  the  railroad  company  to 
Henry  Fitids,  who  conducted  a  transfer  busi- 
ness between  BeavCT  Dam  and  Hartfbrd,  and 
were  by  him  delivered  In  due  course  to  the 
firm  of  Carson  ft  Co.,  in  Hartford,  Ky.,  dnr- 
ing  tlie  absence  in  Cincinnati  and  Louisville 
of  Henry  Carson,  the  member  of  the  firm 
who  gave  tbe  order  for  the  goods,  and  tbat 
they  were  taken  In  chai^  by  a  salesman  In 
the  employ  of  the  firm,  and  opened  for  the 
purpose  of  ascertaining  whether  they  were  in 
good  order  or  not.  But  none  of  them  bad 
been  sold  or  placed  on  the  shelves  tat  sale 
before  the  return  of  Henry  Gsrson.  wbo  at 
once  Erected  that  they  should  be  reboxed 
and  returned  to  appellant,  In  St.  Loola.  On 
this  state  of  facts,  appellant  sued  appelleeti 
for  the  contract  price  of  the  faata.  AppeJiees. 
in  their  answer,  denied  liability,  because  the 
goods  were  not  delivered  by  tiie  IStb  of  Feb- 
ruary, and  made  their  answer  a  counterclaim 
for  $4.80  freight  charges  whldi  they  lud 
paid.  Appellant  pleaded  in  Ite  lepHy  that  ap- 
pellees had  waived  tbe  condition  as  to  time 
In  the  shipment  by  fhe  acceptance  ot  the 
goods.  A  Jury  trial  resulted  In  a  vodlct  and 
Judgment  for  the  defendants,  whldi  we  are 
asked  to  reverse  principally  iq;wn  the  groimd 
that  the  trial  court  erred  In  the  bistruetloiis 
given  to  the  Jury,  which  are  as  follows: 

"<1)  The  court  instmcti  the  jury  tbat  If 
they  should  believe  from  the  evidence  that 
the  goods,  the  price  of  which  Is  sued  for  In 
this  action,  :were  received  and  accepted  by 
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the  defendants  hy  openlns  mid  coods,  and  i 
displaying  tbem  for  sale,  tbey  sbonld  And 
for  plalntlir  tbe  price  of  said  goods  sued  for. 

"(2)  But  if  they  believe  from  tbe  evidence 
that  said  goods  were  not  rec^ved  and  ac- 
cepted by  defendants,  but  were  refused,  and 
promptly  reebtpped  to  plaintiff,  or  wltbln  a 
ffasonable  time  returned  or  reshlpped  said 
goods  to  tbe  plaintiff,  they  sbonld  find  for  the 
defendants. 

"(3)  If  they  find  from  the  evidence  that  the 
defendants  did  not  acc^t  the  goods  soed  for, 
and  paid  the  freight  undw  mistake,  they 
should  find  for  defendant  tbe  amount  of  said 
freight  bill." 

Where  an  ordw  or  contract  for  the  pur* 
chnae  of  goods  fixes  ttie  time  for  their  de- 
livery, tills  controls,  and  a  failure  by  the  sell- 
er to  comply  with  this  provl^n  of  tbe  con- 
tract releases  tbe  buyer  fnnn  bU  obligation 
to  accept  and  pay  for  the  goods.  If  subse- 
qnently  deltvered.  See  Story  on  Sales  (4th 
Bd.)  I  810-,  Cleveland  Boiling  MUl  Co.  v. 
ittaodes,  121  U.  S.  2SG,  7  Sup.  Ct  882,  30  L. 
Kd.  920.  Appellee  was  thoefore  under  no 
legal  obligation  to  acc^t  the  goods  deliv^ed 
on  the  1st  of  Iftarch,  which  should  have  been 
delivered  at  least  10  days  earlier.  But  tbe 
proof  in  this  case  shows  that  appellee  never 
received  notice  of  an  unequivocal  acceptance 
of  Uietr  («der  from  appellant.  The  only  no- 
tice whldi  he  did  receive  was  that  appellant 
would  give  his  order  careful  attention.  When 
more  than  10  days  had  elapsed  after  tbe  ex- 
piration of  the  day  wb«i  tbe  goods  sbonld 
have  been  delivered,  he  had  tbe  right  to  as- 
sume OuA  appellant  did  not  Intend  to  ship 
them,  and  to  supply  bis  stock  by  purchase 
elsewhere.  Nor  do  we  think  that  the  mere 
receipt  by  the  salesman  of  appellee  of  these 
Koods  in  his  absence,  and  tbe  opening  of  the 
boxes  in  which  they  were  packed,  for  the 
purpose  of  ascertaining  whether  tbey  were 
In  good  order,  amounted  to  an  acceptance  of 
tbe  goods.  Wliat  constitutes  an  acceptance 
Is  a  mixed  question  of  law  and  fact,  and  is 
usually  for  the  Jury  to  determine  in  view  of 
the  particular  circumstances  of  the  case.  See 
24  A.  &  XL  Bn.  of  Law  (2d  Bd.)  1068.  It  ap- 
prars  from  the  evidence  In  this  case  that 
appellee  never  offered  tbe  goods  for  feale,  In 
nny  way,  or  exerdsed  any  other  acts  of  own- 
ership ovw  them,  but,  on  the  contrary, 
promptly  directed  their  return  to  appellant  as 
soon  as  he  was  apprised  of  tbelr  arrival.  It 
seems  to  us  that  the  lostmetions  In  the  case 
are  not  objectionable,  and  that  tbe  testimony 
supports  the  finding  of  tbe  Jury. 

Judgment  affirmed. 


MOORB  T.  POTTER. 

(Court  of  Appeals  of  KeDtucby.     Dec.  10, 
1903.) 

NOTES— PATMBNT— EXECUTION  OP  NEW  NOTE 
— BVIDENCE-SUFFICTENCT. 

1,  In  an  action  on  a  note,  evidence  held  suffi- 
cient to  iustUy  a  dismissal  of  the  petition  on 


I  the  srouDd  that  the  note  sued  on  was  one 
which  had  been  paid  by  the  execution  of  a  new 
note. 

Appeal  from  Circuit  Court,  Pike  County. 
"Not  to  be  officially  reported." 
Action  by  8.  K.  Moore  against  Levi  Potter. 
Fran  a  Judgment  for  defendant,  plalntm  ap- 
peals. Affirmed. 

Bart  Belcher,  for  appeUa&t  Roacoe  Van- 
over,  for  appellee 

BURNAM,  G.  J.  On  the  8d  day  of  Octo- 
ber, 18^,  the  appellant,  8.  K.  Hoore,  brought 
this  suit  against  the  appellee,  Levi  Potter, 
on  the  following  obligation: 

''Note  1300.00.  This  19tb  of  March.  1895. 
On  or  before  the  first  of  Octobo-,  1806,  I 
bind  myself  to  pay  to  8.  K.  Moore  the  sum 
of  $300.00  In  cash,  it  being  for  purchase 
money  on  land  lying  on  Shelby  Oeek,  with 
interest  from  date.  Interest  on  note  $46.80. 
Jerry  Osborne  deeded  said  land  to  8.  K. 
Moore. 
"Attest:      T.  J.  Mullins. 

iki* 

"Levi  X  Potter." 
mark. 

—Alleging  that  the  note  was  executed  as  a 
part  cmslderatlott  of  a  tract  of  land  sold  by 
plaintiff  to  the  defendant,  to  secure  tbe  pay- 
ment of  which  a  Hen  was  retained  In  tbe 
deed  which  plaintiff  made  to  the  defendant, 
and  which  had  been  accepted  by  tbe  defend- 
ant and  was  on  record  In  Deed  Book  No.  13, 
p.  146,  of  the  Pike  county  court  dork's  office, 
^e  defendant.  Potter,  for  answer,  admitted 
the  execution  of  the  note,  but  pleaded  by 
way  of  avoidance  and  defense  that  he  bad 
purchased  fiwm  plaintiff  the  tract  of  land 
described  in  the  petition  at  tiie  price  of 
81,000,  $000  of  which  was  paid  in  live  stock 
and  $800  in  money  at  the  date  of  the  trade, 
and  that  he  had  executed  three  notes  for  tbe 
unpaid  purchase  money,  two  ot  which  were 
for  $200  each,  and  the  $800  sued  on;  that 
he  paid  off  each  of  ttie  $200  notes;  that  one 
James  Soward  had  recovered  a  Judgment 
against  the  plaintiff,  .and  against  him  as 
garnishee,  in  the  Pike  quarterly  court,  tor 
S35;  that  the  plaintiff  thereupon  asked  him 
to  execute  a  new  note.  In  lien  of  tbe  $800 
note  sued  on.  to  bis  wife,  Tabitha  Moore, 
and  hte  two  sons,  Alfred  and  Taulby  Mooe, 
which  was  to  take  the  place  of  tbe  $300 
note  sued  on;  that  plaintiff  represented  that 
the  $300  note  was  In  Moritgomo^  county, 
but  that,  if  lie  vrould  execute  the  new  note, 
he  would  destroy  the  old  one  upon  his  letum 
to  Montgomery  county,  where  be  then  lived; 
that,  in  compliance  with  this  request,  he  exe- 
cuted a  $800  note,  as<  requested,  to  the  wife 
and  cbUdrra  of  plaintiff,  and  that  platotlff 
subsequently  sent  this  note  to  one  Bsaw 
Moore  for  collection,  and  that  be  paid  the 
whole  of  it  titter  deducting  tbe  $85  for  which 
Soward  had  obtelned  a  Judgmmt— and  asked 
that  tbe  note  sued  on  be  canceled,  and  that 
he  be  quieted  in  the  title  to  tbe  land.  In 
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hiB  reply  die  ptatattur  denied  tbat  the  fSOO 
note  executed  to  his  wife  and  cbildren  "by 
tbe  defendant  was  In  Uen  of  the  fSOO  note 
Bued  on,  bnt  alleged  tbat  It  was  in  Ilea  at 
anotlrn  note  for  9300,  which  was  also  a  Iten 
on  the  land.  Plaintiff  testified  that  defend' 
ant  promised  to  pay  ^100  In  lire  stock  and 
91,000  In  money  for  the  -land  sold  to  him; 
that  the  live  stock  were  delivered,  and  that 
fonr  notes,  two  for  $200,  and  two  for  $300, 
were  ezecnted  by  defendant  for  tbe  unpaid 
purchase  money;  that  both  of  the  |200  notes 
were  paid  by  tbe  defendant,  and  that  for 
one  of  the  |300  notes  defendant  sobstlttited, 
by  agreement,  his  note  to  his  wife  and  two 
sons  of  plaintiff;  that  tbe  other  $300  was  tbe 
note  sned  on,  and  bad  never  becai  paid.  De< 
fendant,  on  the  other  band,  testlfled  that, 
in  addition  to  tbe  $S00  In  live  stock,  be  paid 
$300  In  cash  at  the  date  of  the  purchase, 
and  only  executed  three  notes,  aggr^ting 
S700  (two  for  $200,  and  one  for  $300):  tbat 
by  agreement  he  subsequentiy  executed  a 
note  tot  $800  to  the  plaintiff's  wife  and  two 
sons  fW  tbe  $800  note,  under  promise  from 
the  plaintiff  tbat  be  would  destroy  tbe  note 
sued  on.  Tbe  testimony  of  Potter  Is  cor- 
n^KH-ated  by  that  of  T.  J.  MnlUns,  who  tes- 
tlfled that  he  wrote  three  notes  for  tbe  de- 
ferred payments,  and  that  th^  only  aggre* 
gated  $700,  two  being  for  $200,  and  one  for 
$:tO0:  also  by  8.  W.  Powell,  who  testifies 
tbat  be  wrote  the  $300  note  payable  to  plaln- 
tiCTs  wife  and  children  in  lien  of  the  calg- 
Inal  note,  and  that,  at  the  date  of  this  trans- 
action, plataitiff  claimed  tbat  the  defendant 
still  owed  him  a  balance  on  one  of  the  $200, 
and  some  smaller  notes  which  he  bad  given 
for  furniture;  and  that  plaintiff  agreed  to 
extend  the  time  for  tbe  payment  of  tbe  $300 
at  the  time  of  the  change.  WUbum  Belcher 
testifies  that  he  heard  tbe  parties  talking  to 
each  other  about  their  land  trade,  and  that 
his  recollection  was  that  defendant  paid  $300 
In  cash.  In  addition  to  the  live  stock,  and 
that  be  toaned  defendant  $210  of  this  amount. 
W.  B.  Vanover  also  testifies  tbat  he  was 
present  when  MnlUns  wrote  the  notes  for 
tbe  dtferred  payment,  and  that  they  aggre- 
gated only  $700,  two  of  them  bebig  for  $200; 
and  one  for  $800,  and  tint  it  was  his  under- 
standing that  defendant  paid  tbe  balance  of 
the  $800  In  cash,  in  addition  to  the  live  stock. 
Plaintiff  introduced  his  scm  as  a  witness— a 
boy  18  years  (dd— who  testified  that  some  8 
years  baCore  he  bad  seen  his  father  destroy 
a  note  for  $800  executed  by  defendant  as  a 
part  of  the  purchase  money  for  tbe  tract  of 
land,  bnt  he  also  testified  upon  cross-exam- 
ination that  he  knew  bis  fath«  had  received 
some  money  in  cash,  in  addition  to  tbe  live 
stock,  at  the  time  of  tbe  trade.  The  deed 
to  the  property,  which  would  probably  have 
thrown  some  light  upon  tbe  transaction,  was 
not  introduced  in  evldencei  Under  this  state 
of  the  testimony,  the  circuit  judge  dismissed 
the  plaintiff's  petition,  and  he  baa  appealed. 
It  seems  to  us  that  tbe  clear  preponder- 


ance of  ti»  teatUmmy  supports  tbe  conten- 
tion of  tbm  defttidant  and  the  judgment  of 
the  trial  court  Judgment  affirmed. 


LOmSVILLB  GAS  GO.  v.  KBNTUOKT 
HSATINQ  CO. 

OALOB  OIL  &  OAS  00.  v.  IfcaEHBA 

(Conit  of  Appeals  of  Kentucky.    Dec.  )!, 

1008.) 

HATORAL  OAS— RIGHTS  OF  WEILL  OWNBRS- 
WA8TB— LBA8nB-«VAni>~RB8CI8SION. 

1,  Though  natural  gas  underlying  the  soil  is 
not  subject  to  absolute  ownership  in  its  nat- 
ural state,  a  lessee  of  natural  gas  laud  is  lim- 
ited to  a  reasonable  use  of  gas  obtained  from 
wells  sunk  on  the  laud,  and  is  uot  entitied  to 
waste  the  suppl;  from  such  wells  for  the  pur* 
pose  of  cutting  off  the  supply  and  Injuring  the 
owners  of  other  wells  on  adjoining  und. 

2.  Plaintiff,  who  was  the  owner  of  gas  land, 
leased  certain  of  it  to  a  corporation  for  the 
purpose  of  drawing  gas  therefrom.  Thereafter 
T.  applied  to  him  to  lease  certain  other  lands 
for  the  same  purpose.  Plaintiff  refused  to 
make  a  lease  if  it  was  Intended  to  do  anything 
to  injure  the  other  lessee,  but,  on  beiug  assured 
that  such  was  not  the  Intent,  leased  the  land 
to  T.,  and  tiiereafter  defendant  corporation  was 
organized,  and  expended  $20,000  patting  down 
gas  wells  and  estaolishing  a  lampblack  factory 
on  the  ground.  Gas  in  large  quantities  was  ob- 
tained from  defendant's  wells  which  was  wast- 
ed by  defendant  to  the  mjury  of  the  other 
lessee.  Btld,  that  such  facts  did  not  justify 
a  cancellation  of  defendant's  lease  on  the 
ground  of  fraud,  plaintiff  and  the  other  lessee 
being  protected  by  statute  against  defendant's 
further  waste  of  the  gas. 

Appeals  from  Circuit  Court,  Meade  County. 

"To  be  offlclally  reported." 

Actions  by  the  Kentucky  Heating  Com- 
pany against  the  Ixuiaville  Gas  Company, 
etc.,  and  by  W.  0.  McGehee  against  the  Calor 
Oil  ft  Gas  Company.  From  a  decree  In  fa- 
vor of  plaintiffs  in  each  case,  defendants  ap- 
peal. I>ecree  In  first  case  affirmed,  and  re- 
versed in  (he  second. 

Humphrey,  Burnett  A  Humphrey,  J.  S. 
Wortham,  F.  M.  Sackett,  and  Alexander  O. 
Banxtt,  tor  appellants.  Matt  O'Doberty,  Ed- 
ward L,  McDonald,  J.  W.  Lewis,  and  J.  Mor- 
gan Richardson,  for  appellees. 

HOBSON,  J.  There  is  a  nattuol  gas  field 
in  Meads  oonnty,  from  which  the  gas  is  piped 
to  Lonisvllle  by  tbe  Kentucky  Heatbig  Com- 
pany, and  there  soM  tor  beating  and  illu- 
minating purposes.  The  Louisville  Gas  Com- 
pany claimed  the  exclusive  privilege  of  sell- 
ing lllumlnatliw  gas  In  the  dty  of  Louisville. 
There  was  a  long  lltlgatUm  between  it  and 
the  XCentucky  Heating  Company,  resulting  hi 
a  judgment  of  this  court  on  June  20,  1001, 
that  the  beating  company  has  the  right  to 
sell  natural  gas  for  beating  and  lUaminating 
purposes;  also  the  right  to  make  and  sell 
artlflclal  gas  for  fuel,  but  not  the  right  to 
sell  artificial  gas  alone  or  in  mixture  wltb 
natural  gas  for  purposes  of  lllamlnatiou 

Ifl.  Sse  Hlnss  and  Ulnarsis,  voL  »,  C«nL  Dli.  I 
2U. 
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wlttaont  Tlolatlon  of  the  gas  company's  ex- 
clusive privilege.  Kentucky  Heating  Co.  t. 
LoulsrUle  Qas  Go.  (BLy.)  63  &  W.  751.  On 
September  8.  1901,  or  about  three  months 
atter  this  Judgment  was  rendered,  the  Ctalor 
OU  &  Oas  Company  was  Incorporated.  Its 
capital  stock  was  fixed  at  f 1,000,  divided  Into 
100  shares  of  (10  each.  John  A.  Gray,  Hairy 
Wirgman.  and  W.  A.  Jones  were  the  incorpo- 
rators, subscribing  for  the  entire  stock  of 
the  company;  but  neither  of  them  paid  any- 
thing therefor,  or  really  owned  the  stock. 
They  subscribed  for  it  for  A.  Hlte  Barrett, 
the  chief  engineer  of  the  Louisville  Gas 
Company,  Udolpbo  Bneed,  the  president  of 
the  gas  company,  and  Will  Speed,  the  son  of 
J.  B.  Speed,  a  stockholder  in  the  gas  com- 
pany. The  stock  was  paid  for  by  A.  Hlte 
Barrett,  TTdoIpbo  Sneed.  and  J.  B.  Speed, 
who  were  the  real  organizers  of  the  company. 
The  articles  ot  Incorporation  were  drawn 
by  a  Bon-ln-law  of  J.  B.  Speed,  and  he  Is  now 
the  president  of  the  company.  The  money 
which  was  paid  in  for  the  stock  was  placed 
In  bank  to  the  credit  of  the  company  thus 
formed,  and  has  since  remained  there.  In 
the  winter  before  this  corporation  was  form- 
ed John  H.  Trent,  a  lawyer  living  in  Meade 
county,  who  seems  to  have  been  in  the  em- 
ploy of  the  pas  company  previous  to  that, 
began  taking  leases  of  land  for  gas  in  the 
gas  field,  and  took  quite  a  number.  In  doing 
this  he  acted,  it  appears,  as  tbe  agent  of 
Barrett,  Sneed,  and  Speed,  and  after  they 
organized  the  Calor  Oil  &  Gas  Company  these 
leases  were  assigned  to  It  It  is  also  shown 
that  for  some  time  before  the  organization 
of  this  company  they  had  been  considering 
tbe  gas  field  in  Meade  county,  from  which 
the  Kentucky  Heating  Company  obtained  its 
gas,  and  one  of  their  objects  in  getting  tbe 
leases  and  organizing  the  Calor  OU  &  Gas 
Company  was  to  interfere  with  the  supply  of 
that  company,  and  thus  cripple  it  as  a  rival 
of  the  Louisville  Gas  Company.  They  put  up 
between  them  about  $10,000,  which  they 
spent  in  Meade  county  in  boring  wells  and 
in  erecting  what  Is  called  a  "lampblack  fac- 
tory." In  addition  to  this,  when  tbe  deposi- 
tions were  taken  they  had  Incurred  liabili- 
ties for  about  ¥10,000  more,  which  were  then 
nnpald.  They  succeeded  In  getting  several 
good  gas  wells,  from  which  the  gas  was  piped 
to  their  lampblack  factory.  When  they  be- 
gan operations,  the  Kentucky  Heating  Com- 
pany had  a  gas  pressure  of  something  over 
60  pounds.  In  five  or  six  months  this  was 
run  down  to  less  than  30.  On  these  facts 
the  chancellor,  on  the  petition  of  the  Ken- 
tacky  Heating  Company,  enjoined  tbe  opera- 
tion of  the  lampblack  factory  on  the  ground 
that  it  was  operated  only  to  waste  the  gas, 
and  thus  destroy  the  Kentucky  Heating  Com- 
pany. From  this  Judgment  tbe  defendants 
vppeal. 

A  close  fence  12  feet  high  was  built 
around  the  lampblack  factory,  and  no  one 
was  admitted  within  the  Inclosure.  It  stood 
77  8. W.-^ 


on  a  half  acre  of  ground  leased  for  that  pur- 
pose, and  no  one  was  permitted  to  come  on 
this  half  acre.  Firearms  were  discharged 
there  to  deter  the  neighbors  from  coming 
about  The  structure  was  out  In  the  coun- 
try where  such  inclosures  are  unusual,  and, 
as  shown  by  the  evidence,  unnecessary. 
The  man  in  charge  of  the  factory  was  the 
lawyer  Trent  who  lived  at  the  county  seat, 
and  knew  nothing  of  the  manufacture  ot 
lampblack.  There  were  only  two  other  per- 
sons employed— one,  the  day  man,  was  u 
boy  16  years  old;  the  other,  the  night  man, 
somewhat  older,  but  both  entirely  ignorant 
of  the  manufacture  of  lampblack.  During 
the  five  months  the  factory  was  operated 
they  manufactured  about  800  i>ounds  of  lamp- 
black, worth  4  cents  a  pound.  In  this  time 
■  they  burned  all  the  gas  they  could  obtain, 
the  total  amount  being  about  90.000,000  of 
feet  No  lampblack  was  shipped  away  from 
the  factory.  The  gas  was  burned  night  and 
day,  and  It  is  evident  from  the  proof  tliat 
in  a  short  time  more  the  pressure  upon  the 
pipes  of  the  Kentucky  Heating  Company 
would  have  been  so  low  as  to  destroy  Its  nse- 
'fulness.  Other  facts  might  be  stated,  but 
the  testimony  of  the  defendants  themselves, 
whose  depositions  were  taken  by  the  plaln- 
tlR.  Is  BufiSclent  to  show  that  they  conceived 
the  idea  of  securing  leases  on  territory  con- 
nected with  the  gas  reservoir  from  which  the 
Kentucky  Heating  Company  obtained  Its 
supply,  and  by  boring  numerous  wells  to 
draw  off  the  gas,  and  practically  destroy  the 
business  of  the  Kentucky  Heating  Company. 
The  organization  as  the  Calor  Oil  &  Qas 
Company  and  the  establishment  of  the  lamp- 
black f  acttnr  was  a  part  of  the  plan  to  evade 
the  statute  against  the  wasting  of  natural 
gas  and  to  waste  the  gas. 

It  la  earnestly  maintained  that  tbe  statute 
does  not  apply  to  tbe  case,  and  that  at  com- 
mon law  there  Is  no  remedy.  We  cannot  con- 
cur in  this  conclusion.  Independently  of  the 
statute,  tbe  common  law  affords  an  ample 
remedy  for  a  wrong  like  this.  While  natural 
gas  Is  not  subject  to  absolute  ownership,  the 
owner  of  the  8<^  mast.  In  dealing  with  It 
nse  his  own  property  with  due  regard  to 
tbe  rights  of  his  neighbor.  He  cannot  be 
allowed  deliberately  to  waste  the  supply  for 
the  purpose  of  Injuring  his  neighbor.  While 
a  bad  motive  will  not  render  that  unlawful 
which  is  lawful  (Chambers  v,  Baldwin.  01 
Ky.  121,  15  S.  W.  57.  11  L.  B.  A.  645,  S4  Am. 
St  Rep.  165),  a  man  Is  only  allowed  to  make 
a  reasonable  use  of  those  natural  supplies 
which  are  for  the  common  benefit  of  all. 
The  gas  under  the  ground  may  go  wherever 
It  will,  but  the  defendants  cannot  be  allowed, 
to  draw  off  tbe  gas  from  under  the  plaintiffs 
lands  simply  for  the  purpose  of  Injuring  It. 
for  tbe  plalntlCTs  lands  are  thus  clandestine- 
ly sapped,  and  their  value  impaired.  These 
principles  have  often  been  applied  in  tbe  case 
of  underground  waters,  and  we  see  no  rea- 
Boa  why  tbe  same  rule  should  not  apply  to 
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natural  g^B.  Wheatley  t.  Bangh,  2S  Pa.  628. 
U4  Am.  Dec.  721;  Haldeman  t.  Brucbhart,  49 
Pa.  514.  84  Am.  Dec.  511;  Qreenleaf  t.  Fran- 
eta,  18  Pick.  117;  Walker  v.  Cronln,  107  Masa, 
562;   Cbesley  t.  King,  74  Me.  164,  43  Am. 

•Rep.  569;  Bassett  v.  Salisbury  Co.,  43  N. 
H.  569,  82  Am.  Dec.  179;  Swett  v.  Outts,  50 
N.  H.  439,  9  Am.  Bep.  276.  In  21  Am.  & 
Bng.  Ency.  of  Law  (2d  BO.)  p.  417,  It  is  said: 
"Tbougti  gas  Is  a  mineral,  the  decisions  goT- 
eming  ordinary  minerals  apply  to  it  only 
with  many  qnallflcatlons,  and  it  ta  governed 
by  rules  analogous  to  those  governing  water 
percolating  beneath  the  am'face.  Water,  oil, 
and  Btlll  more  strongly,  gas,  may  be  classed 
by  themselves,  and  have  been  not  inaptly 
termed  minerals  ferae  naturse."  See,  also,  to 
same  ^ect,  2  Snyder  on  Mines,  S  1171.  The 
doctrine  that  an  act  which  ta  legal  In  Itself, 
and  violates  no  legal  right,  cannot  be  made 
actionable  on  account  of  the  motive  which 
induced  It,  has  no  application,  because  the 
acts  of  the  defendants  in  wasting  the  gas 
violated  the  plaintiff's  legal  rights.  Both  the 
parties  drew  gas  from  the  same  reservoir. 
It  was  incumbent  on  each  to  exercise  bis 
right  BO  as  not  to  injure  the  other  unneces- 
sarily. If  one  wasted  all  of  the  gas  from  the 
reservoir,  there  would  be  nothing  left  for  the 
other.  Bvery  owner  may  bore  for  gas  on  hta 
own  ground,  and  may  make  a  reasonable  use 
of  it;  but  he  may  not  wantonly  injure  or 
destroy  the  reservoir  common  to  him  and  bis 
neighbor.  This  principle  has  been  often  ap- 
plied. ^QS  each  rliwrian  owner  may  make 
a  reasonable  use  of  a  lake  or  stream  of  wa- 
ter fiowliig  through  bis  land,  but  he  cannot 
make  an  unreasonable  use  of  it  Every  trav- 
eler may  make  a  reasonable  use  of  a  high- 
way, but  not  an  unreasonable  use  to  the  det- 
riment of  another.  No  one  may  make  an 
unreasonable  use  of  the  atmosphere.  In  all 
these  Instances  the  party  aggrieved  by  the 
unreasonable  use  may  maintain  an  action  for 
redress.  In  the  case  before  ua  the  plaintiff 
and  the  defendant  have  each  the  right  to 
take  gas  from  the  common  source  of  supply, 
but  neither  may  by  waste  destroy  the  rights 
of  the  other;  and,  as  in  the  case  of  other 
like  wrongs,  the  action  for  redress  may  be 
brought  In  the  name  of  the  real  party  In  in- 
terest. Mfg.  Oaa  Co.  T.  Ind.  Oas  Co..  166 
Ind.  461.  67  N.  B.  912.  60  li.  B.  A.  768;  Ohio 
Oil  Oo.  V.  Ind.,  177  U.  8.  190,  20  Sup.  GL 
676,  44  L.  Ed.  729,  and  cases  cited.  We 
therefore  conclude  that  tbe  circuit  court  prop- 
erly granted  the  Injunction  complained  of, 
and  the  Judgment  In  that  action  ta  affirmed. 

W.  O.  McGehee,  who  leased  the  land  on 
which  the  wells  referred  to,  or  part  of  them, 

,  woe  situated,  filed  also  an  action  to  cancel 
the  lease,  on  the  ground  that  It  was  obtained 
by  tnnd.  McGebee  had  leased  other  lands 
to  tbe  Kentucky  Heating  Company,  and  was 
getting  $700  per  year  from  tbe  Kentucky 
Heating  Company  therefor.  He  told  Trent 
this  when  the  latter  applied  for  the  lease 
In  question,  stating  that  he  did  not  want  to 


]  do  anything  that  would  injure  flie  Kentucky 
Heating  Company.   Trent  thereiqmn  said  to 
him  that  the  people  he  represented  wwe  law- 
abiding  men,  and  that  they  would  do  a  law- 
ful buBlnesa.   The  proof  warrants  the  con- 
clusion that  tbe  wasting  of  the  gas  and  the 
coDsequent  Injury  to  the  Kentucky  Heating 
Company  was  a  motive  indudog  the  defend- 
ants to  get  the  leases,  and  thte  purpose  was 
to  view  when  they  obtatoed  tbe  lease.  Mc- 
Qehee  would  not  have  leased  them  the  land 
If  he  had  understood  the  facts.   The  chan- 
cellor canceled  the  lease  on  tbe  ground  that 
it  was  obtained  by  fraud,  and  that  fraud 
vitiates  any  contract  obtained  thereby.  The 
defendants  have  spent  something  like  $20.- 
000  to  putting  down  their  wellB,  perfecttog 
their  rights,  and  erecting  tbelr  buildings  and 
•other  structures.   Thta  will  be  a  total  loss 
to  them  if  their  lease  Is  canceled.  As  has 
been  recently  held  to  the  case  of  Common- 
wealth V.  Trent,  It  Is  incumbent  on  them  to 
confine  the  gas  In  the  wells  until  such  time 
as  It  may  be  utilized,  and.  if  they  fall  to  do 
'  thta,  they  become  liable  to  the  penalties  de- 
[  nounced  by  the  statute.    It  cannot  be  pre- 
l*  snmed  that  the  defendants  vrill  willfully  vlo- 
I  late  tbe  statute.    When  McGehee  leased 
I  them  the  ground,  he  Intended  them  to  bave 
the  benefit  of  the  gas,  if  they  found  any. 
and  totended  tbem  to  use  the  gas.   If,  not- 
witbstondtog  tbe  stotnte,  tb^  should  here- 
i  after  use  tbe  gas  unlawfully,  he,  or  any  other 
;  person  aggrieved,  may  maintain  an  action 
:  for  the  protection  of  his  rights.    Under  the 
!  clrcumBtances,  and  in  view  of  all  the  facts. 
I  tbe  court  concludes  that  a  rescission  of  tbe 
I  lease  should  not  be  decreed, 
j     Tbe  Judgment  to  tbe  action  of  W.  C.  Mc- 
!  Gehee  against  the  Calor  Oil  &  Gas  Company 
la  reversed,  and  cauBe  remanded,  wltii  di- 
rections to  dismiss  tbe  petition. 


8ALTBB  T.  BLKHOBN  LAND  IMP.  CO. 
et  al. 

(Court  of  Appeals  of  Kentucky.    Dec  10, 

1903.) 

PARTITION  —  PLEADING  —  PETITION  —  INTBH- 
BST  OF  PARTIBS— WRITTEN  EVI- 
DBNCB  OP  TITLE. 

1.  One  bringing  action  for  partition  under 
Civ.  Code,  {  ti^  providing  that  "the  written 
evidence  of  the  title  to  the  land,  or  copif>s  there- 
of if  there  be  any,  must  be  filed  with  the  peti- 
tion," need  not  file  the  written  erldenoeB  of  de- 
fendants' title. 

2.  One  briURlng  action  for  partition  under 
av.  Code,  S  499,  providing  that  tbe  petition 
shall  contain  the  names  of  those  having  an  in- 
terest in  the  land,  and  the  amount  of  sacb  in- 
terest, should  allege  the  interest  o{  each  of  the 
parties — both  plaintiff  and  defendant— if  Rach 
facts  are  known  to  him,  or  can  be  aieertained 
from  the  records. 

3.  A  petition  in  partition,  under  Qt.  Oode.  I 
499,  providing  that  the  petition  shall  contain 
the  names  of  those  having  an  interest  in  the 
land,  and  the  amount  of  such  interest,  was  in-' 
snfflclent,  which  alleged  that  tbe  number  of 
certain  co-tenants  of  the  propnty  was  nn- 
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known  to  plaintiff,  that  he  conid  not  then  find 
ont  aoA  munber,  and  that  It  wonld  take  an 
immense  amoont  of  time  and  labor  to  aacntain 

the  same. 

Appeal  from  Circalt  Court,  Pike  Oonnty. 

"Not  to  be  officially  reported." 

Action  by  L.  H.  Salyw  against  the  Elk- 
hom  Laud  ImproTement  Company  and  oth- 
en.  From  a  Jadgment  fw  defmAanta.  plain- 
tiff appeals.  AtBrmod. 

Roacoe  Vanorer,  for  aj^ellant  W.  H. 
Flannery  and  Hager  &  Stewart,  fOr  appellees 
KoTthem  Goal  &  Coke  Co.  and  J.  J.  C.  Mayo. 

NUNN,  J.  TbiB  appeal  Is  from  a  judg- 
ment of  the  Pike  county  court  sustaining  a 
demurrer  to  the  petition  and  amended  peti- 
tion of  appellant,  refusing  appellant's  mo- 
tion to  take  the  allegations  of  the  petition  as 
true  as  against  the  def^idants  therein  not 
demnrrlng,  and,  upon  the  failure  of  appel- 
lant to  plead  further,  dismissing  Ills  petition. 

The  appellant,  in  his  original  petition, 
claimed  that  he  owned  i/^g  interest  in  a  tract 
of  about  600  acres  of  land  (describing  It),  and 
that  the  defendants,  Elkhom  Land  Improve- 
ment Company  (a  corporation),  Northern  Coal 
&  Coke  Company  (also  a  corporatlou),  A.  B. 
Auxler,  James  Hatcher,  J.  C.  C.  Mayo,  Bteth 
R.  Spraglns,  Samuel  B.  Buck,  Ballard  Wed- 
dington,  and  George  Plnson,  Jr.,  owned  the 
other  *V4a  in  this  land;  that  he  did  not 
know  the  amount  of  the  Interest  that  eacli 
of  the  defendants  owned;  and  that  he  had 
no  means  of  ascertaining  the  same;  and  he 
Hsked  the  court  to  compel  the  defendants  to 
nnswer  and  set  forth  their  respective  inter- 
ests therein.  The  Northern  Coal  &  Coke  Co« 
the  Elkhom  I^nd  Improvement  Company, 
and  J.  0.  C.  Mayo  filed  a  demurrer  to  this 
j-etltlon.  The  court  sustained  the  demurrer. 
The  appellant  then  amended  his  petition,  and 
In  his  amendment  gave  an  additional  descrip- 
tion of  the  land,  and-  a  more  particular  deri- 
vation of  title,  and  alleged  that  one  Ramey 
devised  this  piece  of  land  to  Rebecca  Osborn 
for  life,  and  at  her  death  to  go  to  her  chil- 
dren; that  appellant's  title  was  derived  from 
Perry  Ramey,  who  was  a  child  of  Pricy 
Ramey,  a  daughter  of  Rebecca  Osborn;  that 
Pricy  Ramey  had  died,  and  left  eight  chil- 
dren. Perry  Ramey  being  one  of  them.  He 
further  stated  In  bis  amended  petition,  "that 
all  of  the  children  and  real  representatives  of 
the  said  Rebecca  Osborn,  to  whom  the  tract 
of  land  herein  described  descended,  five  of 
same  are  dead,  and  the  number  of  children 
to  whom  their  several  parts  descended  Is  un- 
known to  this  plaintiff,  and  he  cannot  now 
find  out  same,  and  It  would  take  an  immense 
amomit  of  time  and  labor  to  ascertain  same.** 
This  action  was  instituted  by  appellout,  un- 
der section  409  of  the  Civil  Code,  for  the  pur- 
pose of  having  a  division  of  this  land  be- 
tween the  joint  owners  thereof.  This  section 
of  the  Code  is  as  follows:  "A  person  desiring 
a  division  of  land  held  Jointly  with  others,  or 
an  allotment  of  dowor,  may  file  in  the  drcult 


court  or  county  court  of  the  county  In  which 
tbe  land  or  the  greater  part  thereof  lies  a 
petition  containing  a  description  of  the  land, 
a  statement  of  the  names  of  those  having  an 
interest  in  It,  and  the  amount  of  such  inter- 
est, with  a  prayer  for  tbe  division  or  allot- 
ment; and.  thereupon,  all  persons  Interested 
in  the  property  who  have  not  united  in  the 
petition  shall  be  summoned  to  answer  on  the 
first  day  of  the  next  term  of  the  court  The 
written  evidences  of  the  title  to  the  land,  or 
copies  thereof,  if  there  be  any,  must  be  filed 
with  the  petition."  The  appellant  filed  with 
his  amended  petition  the  evidence  of  his  title, 
and  stated  tliat  he  only  owned  i/^s,  instead 
of  i/iB.  as  alleged  In  his  original  petition. 

We  do  not  deem  it  the  duty  of  tbe  plaintilf 
In  an  action  nnder  this  section  of  the  Code  to 
file  the  wrlttra  evidences  of  the  title  of  the 
defendants  to  their  Interest  in  tbe  land.  It 
is  his  duty,  however.  If  known  by  him,  or 
can  be  ascertained  from  the  records,  to  set 
forth  tbe  Interest  of  each  of  the  parties  to 
the  action,  both  plaintiff  and  defendant 
The  appellant,  by  stating  in  his  amended  pe- 
tition that  six  of  the  descendants  of  Rebecca 
Osborn  had  died,  leaving  children,  and  the 
names  of  these  descendants  being  unknown 
to  him,  and  that  he  could  not  ascertain  their 
names,  and  the  amount  of  their  respective 
interests,  without  the  loss  of  much  time,  la- 
bor, and  expense,  made  his  pleading  de- 
fective and  insufficient.  The  court  could  not 
tiave  made  a  division  of  thla  land  without 
knowing  the  Interest  of  each  joint  owner.  If 
the  appellant  had  stood  by  the  allegations  of 
his  original  petition— that  he  did  not  know 
and  had  no  means  of  ascertaining  the  Inter- 
est of  each  of  the  defendants— and  had  the 
court  to  compel  them  to  answer  and  disclose 
their  Interest,  then  the  case  would  have  been 
different 

In  view  of  these  facts,  we  are  of  opinion 
that  the  lower  court  was  right  in  sustaining 
the  demurrer.  Therefore  the  Judgment  iB  af- 
firmed. 


KBMTUCKt  RACING  A  BBBBDINO 
ASS-N  T.  GALBREAITH  et  al. 
(Court  of  Appeals  of  Kentucky.    I>e&  10, 
1903.) 

CORPORATIONS  —  IN80LVBN0T  —  RBtOBSVBRS- 
APPOINTMKNT  —  RIQHTS  OF  CREDITOR  — 
JUEKIMBNT  —  BXECUTION  —  HECESaiTT  — 
PLBADINO. 

1.  Where  the  assets  of  an  Insolvent  corpora- 
tion will  probably  be  lost  or  fraudulently  dis- 
posed of  unless  a  receiver  is  appointed,  and 
the  creditor  has  no  adequate  remedy  at  law,  he 
is  entitled  to  the  appointment  of  such  receiver 
before  redndng  his  claim  to  Judgment  and  ob- 
taimoK  a  return  of  nulla  bona. 

Z.  lit  an  action  by  a  creditor  against  an 
Insolvent  corporation,  a  petition  and  certain 
croas-petitlonfl  construed,  and  held  to  state  safll- 
dent  facts  to  justify  the  appointment  (tf  a  re- 
ceiver, though  plaintiff's  claim  had  not  been  pre- 
Tiously  reduced  to  judgment,  and  a  return  of 
nulla  bona  obtained. 

1 L  Be*  Corporation^  voL  12,  Cent.  Dig,  |  ma. 
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Appeal  from  Olrcnlt  Court,  Kenton  Coonty. 

•Ta  be  officially  reported." 

Action  by  Lealle  Oalbrealtb  against  tte 
Kentucky  Racing  &  Breeding  Aasoctatlon. 
From  a  Judgment  In  favor  ot  plaintiff,  de- 
feDdant  appeals.  Affirmed. 

G.  J.  Sc  W.  W.  Helm,  for  appellant  Gal- 
Tln  &  OaMn.  for  appellees. 

BTTHNAM,  0.  J.  Tbls  la  an  appeal  from  a 
ju^iment  of  the  Keut»n  drcnlt  conrt  appoint- 
ing a  recelTer  for  the  Kentucky  Baclng  & 
Breeding  Aasodatlon,  a  corporatlOD  organ- 
ized under  the  laws  of  West  Virginia,  and  the 
Queen  City  Jockey  Club,  a  corporation  or- 
ganized under  the  laws  of  Uie  state  of  Ken- 
tucky, at  the  Instance  of  the  appellee  Leslie 
Oalbrealtb,  a  creditor  of  the  ladng  associa- 
tion. The  plalntur  alleges  In  bis  petltl<m  that 
he  Is  a  creditor  of  the  Kentucky  Racing  & 
Breeding  Association;  that  the  company  Is 
hopelessly  ipsoJvent;  that  It  owns  a  ma- 
jority of  the  stock  of  tbe  Qneen  City  Joeksy 
Clnb:  that  01«n  Oreveling,  ftxe  president  ot 
the  aaso(^tlon,  bad,  wltb  the  knowledge  and 
consent  of  the  officers  of  the  Jockey  dub.  In- 
stituted a  suit  for  the  recovery  ot  $2,880  al- 
leged to  be  di»  to  him  for  serrlces  as  presi- 
dent, and  bad  sued  out  an  attachment,  which 
had  been  levied  upon  tbe  Interest  of  the 
racing  association  In  the  Jockey  club  for  the 
purpose  of  securing  to  Crevellng  a  fraudu- 
lent preference  over  the  other  creditors  of  the 
racing  association,  as  operator  of  the  Jockey 
club.  He  also  alleges  that  the  racing  asso- 
ciation was,  In  violation  of  law,  selling  pools 
upon  the  resolt  of  races,  and  was  thereby  snb- 
Jeotlng  itself  to  fines  and  the  fwfdture  of 
its  charter  under  the  laws  of  tbe  common- 
wealth; that  its  indebtedness  was  dally  In- 
creasing; that  It  was  Indebted  to  numerous 
other  persons,  and  that  its  property  would  be 
entirely  consumed  if  not  taken  In  charge  by 
tbe  court;  and  that  he  and  they  would  lose 
their  debts.  TTpon  the  averments  of  the  pe- 
tition, the  circuit  Judge  of  the  Kenton  circuit 
court  appointed  Geoi^e  M.  Keefer  receiver, 
and  directed  that  he  should  take  possession 
of  the  books,  accounts,  and  other  assets  of 
the  company,  and  hold  them  subject  to  the 
future  orders  of  tbe  court  Oeorge  M.  Keefer 
and  West  B.  Wilson  filed  their  petition  to  be 
made  parties  to  this  proceeding,  and  alleged 
that  the  Queen  City  Jockey  Club  was  also 
Insolvent;  that  there  had  been  no  meeting 
of  Its  stockholders  or  election  of  directors  for 
more  than  a  year;  that  the  directors  last 
elected  liad  failed  and  refused  to  qualify  or 
meet  for  the  purpose  of  electing  officers  of 
the  company;  that  there  was  a  Judgment 
against  the  Jockey  club  for  930,000,  and  that 
an  attachment  bad  been  Issued  against  its 
property;  that  It  had  disposed  of  a  part  <tf 


Its  personal  property,  and  its  asseti  wean  In 
danger  of  bdng  dissipated— and  aAed  that  a 
receiver  should  also  be  appointed  to  take 
cha^  of  the  assets  and  pvopo^  of  the  Jock- 
ey  dob  tor  the  benefit  of  the  creditors. 
Keefer  was  also  appointed  receiver  (tf  the 
JotAey  club,  and  executed  braid  as  required 
by  law.  Tbe  defendant  the  racing  aasoda- 
tlon filed  an  answer.  In  whldi  they  deny  that 
the  plaintiff  was  a  owdlbs  of  the  aasodatton. 
or  that  the  officers  of  the  Jockey  dub  had 
consented  to  the  aning  out  ot  the  attaehmoit 
of  Crevellng,  or  that  the  association  had  aold 
pools  in  violation  of  law.  They  allseed  that 
the  only  assets  of  the  radng  aasodatlon  was 
a  small  amount  of  furniture  In  Newport  Ky.. 
not  exceeding  In  value  $200.  and  tbe  BtoA  in 
the  Qneen  City  Jockey  Glob,  which  they  al- 
leged la  of  no  value,  as  it  is  hopelessly  Insol- 
vent A  number  of  ofb&e  credltnm  filed  their 
petitions  to  be  made  partlea  to  Hie  proceed- 
ing, and  united  In  plalntUTs  prayer  for  the 
appointment  of  a  receiver.  The  defendants 
excepted  to  the  orders  appointing  a  recdvtt. 
and  have  prosecuted  an  appeal  to  this  oonrt 
and  ask  a  reversal  on  the  ground  that  a  gra- 
eral  creditor  of  a  corporation  Is  not  entilied 
to  obtain  a  receiver  of  the  corporate  proper^ 
until  he  has  reduced  lila  dalm  to  Judgment 
and  had  execution  issued,  and  return  of  nulla 
bona  thereon. 

As  a  general  rule,  a  creditor  of  a  corpora- 
tion la  not  entitled  to  have  Its  property  and 
assets  put  In  the  hands  ot  a  recdver  until  he 
has  reduced  his  dalm  to  Judgment  and  pro- 
cived  a  return  ot  nulla  bona.  But  there  are 
exceptions  to  this  mis,  as  where  the  assets  of 
an  Insolvent  corpora^m,  which  a  creditcnr  Is 
entitled  to  have  applied  In  satisfaction  of  bis 
demands,  will  probably  be  lost  or  fraudulent- 
ly disposed  of  by  improvident  or  coimpt  offi- 
cials unless  a  receiver  la  appointed,  and  tlie 
creditor  has  no  adcQuate  remedy  at  law. 
When  this  is  made  to  appear,  the  courts  will 
take  charge  ot  the  assets  of  the  Insolvent 
company,  and  apportion  than  among  the 
credltws  entitled  thereto.  8  ClariE  &  Uar- 
shall  on  Private  Corporations,  |  786;  Beach 
on  Private  Corporattons,  {  716;  8  Cook  on 
Corporations  (4th  Ed.)  |  868;  2  Morawetz  on 
Private  Corporations,  {  860;  Smith  on  Re- 
ceiverships, i  227,  and  authorities  there  dted. 

We  are  of  the  opinion  that  tbe  allegations 
of  the  original  and  cross  petitions  in  ttils 
case  presented  such  a  state  of  fact  as  made 
out  a  prima  fade  case  for  the  appointment  of 
recdvers  for  the  defendant  corporations.  De- 
fendants have  made  no  showing  by  motion  to 
set  aside  the  order  appointing  the  receiver, 
or  otherwise  to  negative  the  avmnenta  of  Ihe 
original  and  amended  petitions.  We  there- 
fore conclude  that  the  trial  court  did  not  or 
In  tbe  appointment  of  a  recdver. 

Judgment  affirmed. 
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WBSTBRN  ft  S0T7THERN  LDIB  INS.  00. 
T.  BBBNNAN. 
fConrt  of  Appeals  of  Kentucky.    Dm.  lOi 
1803.) 

APPEAL-TBaiDICT— CONFLICTING  BVIDBNCB— 
B.KVIEW. 

1.  Where  the  onlj  issue  between  the  parties 
on  vhich  the  evideuce  was  coQflictiug  was  sub- 
mitted to  the  jur;  by  an  iDstruction  to  which* 
neither  party  ohiected.  a  Terdict  tor  plaiutifl 
would  not  be  reTersed  «■  agalnat  the  wei|^t 
of  evidence. 

Appeal  from  Circuit  Oourt,  Kenton  Gonii- 
ty. 

"Xot  to  be  officially  reported." 

Action  by  Thomas  Brennan  against  the 
Western  &  Southern  Life  Insurance  Com- 
pany. From  a  Judgment  In  faTor  oi  jjiaSn- 
tlfl,  defendant  appeals.  Affirmed. 

B.  F.  Oraxlanl,  for  appellant  W.  H.  Mac- 
Koy  and  J.  N.  Hutching,  for  appellee. 

XDNN,  J.  The  appellant  is  an  InflQrBnoe 
rompany  Incorporated  under  the  laws  of  the 
state  of  Ohio.  Its  home  office  was  in  the 
city  of  GSndniuttL  The  appellee  resided  in 
CoTington,  Ky.  In  the  year  1898  appellant 
issued  a  policy  in  the  sum  of  $500  on  the  life 
of  Mary  Brennan.  payable  at  lier  death  to 
appellee,  Brennan.  The  prendnms  of  8S 
cents  were  payable  on  Monday  of  each  week, 
and  in  case  of  a  failure  to  pay  these  premi- 
ums tlie  poUf?  sliould  lapse  and  become  Told 
after  tbe  ra:plration  of  four  weeks  from  the 
last  payment.  i£ia.  Brennan  died  oa  March 
;iO,  1900.  Appellee  demanded  of  appellant 
eompaoy  the  payment  of  the  $500.  The  com- 
pany refused  payment,  and  this  action  was 
instituted  for  tbe  recovery  of  the  amount  of 
tlie  policy,  vbich  WAS  resisted  by  aj^ieilant. 
The  iileadlngs  were  completed,  a  trial  was 
bad,  which  resulted  in  a  Terdict  for  ap- 
pellee. 

The  facts,  as  they  appear  from  tbe  record, 
are  In  substance  as  follows:  Appellant  paid 
nil  premiums  until  the  18tb  day  of  'Decem- 
ber, 1^,  as  is  shown  by  a  book  which  ap- 
pellee was  required  to  keep.  By  the  terms 
of  the  policy  it  was  made  appellee's  duty, 
when  he  paid  a  premium,  to  see  that  the 
agent  of  the  company  entered  the  payment 
in  this  book,  giving  the  date  of  tbe  payment. 
Appellant  claimed  that  the  policy  had  lapsed, 
and  was  TOld  by  reamn  of  his  failure  to  pay 
any  premium  after  the  18th  day  of  Decem- 
ber, 1890.  Appellee,  to  avoid  the  effect  of 
this  plea,  alleged  that  on  or  about  the  12th 
day  of  January,  1900,  and  before  the  policy 
had  tepsed  become  void,  one  King,  tbe  su- 
perintoide&t  of  appellant  company,  called 
upon  him  at  his  place  at  business  In  OotIj^ 
ton  toe  the  payment  of  premiums  due  upon 
tM»  policy,  and  that  stnne  contention  or  dis- 
pute arose  as  to  the  amount  of  the  premi- 
ums that  had  been  paid  upon  the  policy 
and  the  date  of  the  payment  of  the  last  pre- 
mium; that  at  the  request  of  King  be  (ap- 
pellee) turned  over  to  him  this  book  and  the 
policy  upon  the  promise  of  King  to  inves- 


tigate the  matter  fmrthw  and  correct  the 
book,  and  tbat  he  would  return  the  book  and 
policy,  and  receive  from  appellee  the  actual 
and  true  amount  due  for  premiums  upon  the 
policy.  Appellee  claims  that  at  that  time  he 
paid  to  King  85  cents;  that  under  this  agree- 
ment with  King  tbe  latter  took  and  carried 
away  the  book  and  policy,  and  did  not  re- 
turn same;  that  on  or  about  the  10th  of 
February,  1900.  be  (appellee)  met  King  In 
Cincinnati  (naming  the  street  and  corner), 
and  paid  him  $1.60,  to  be  applied  to  tbe  pay- 
ment of  the  premiums  upon  this  policy,  and 
that  on  w  aboot  the  middle  of  February  of 
the  same  year  he  paid  the  said  King  f  1.70  ae 
premium  on  this  policy.  Appellee  claims 
that  King  assured  him  at  all  times  tbat  this 
policy  was  In  force,  and  promised  him  time 
and  time  again  to  return  blm  this  policy  and 
book;,  and  that  on  the  morning  on  which 
his  wife  died  he  called  at  the  office  ctf  ap- 
pellant to  see  King,  and  to  ask  for  the  re- 
turn of  this  book  and  policy.  King  was  not 
at  the  office.  On  the  afternoon  of  tbe  same 
day,  and  after  tbe  death  of  his  wife,  appellee 
called  again,  and  found  King,  and,  as  be 
(appellee)  claims,  Informed  King  of  tbe  death 
of  bis  wife;  tbat  he  was  then  informed  that 
the  book  and  poUcy  were  at  the  residwce  of 
King  in  Oovington;  that  King  then  made 
some  calculations,  and  stated  to  appellee 
that  the  balance  of  premiums  dne  on  the 
policy  was  $2.10,  but  that  if  he  (appellee) 
would  pay  him  ^  he  would  remit  the  10 
cents,  which  was  done,  and  a  receipt  was 
executed  therefor  by  King.  Appellee,  in  his 
testimony,  stated,  in  substance,  the  above 
alleged  tacts.  King,  in  his  testimony,  dis- 
putes all  of  these  statements.  He  stated  that 
when  he  took  the  book  and  th«  policy  ap- 
pellee fully  understood  that  the  policy  had 
then  lapsed,  and  tbat  he  declined  to  pay  any 
further  premiums  thereon.  He  denied  tbat 
appellee  paid  him  the  85  cento  at  that  time, 
or  that  he  paid  him  $1.60  in  Cincinnati,  or 
that  ha  paid  him  $1.70  about  the  middle  of 
February,  but  admits  tbat  he  paid  him  the 
$2  on  the  80th  of  Mareh,  but  that  it  was  paid 
without  the  knowledge  on  his  part  that  ap- 
pellee's wife  was  dead;  that  appellant  con- 
cealed tbat  fact  from  hUn  until  after  the 
paymrait  of  the  money  and  execution  of  the 
receipt,  and  that  when  the  $2  was  paid  It 
was  understood  th&t  that  was  not  in  full 
satisfaction  of  the  past  premiums;  that  It 
was  agreed,  when  the  $2  payment  was  ac- 
cepted, that  the  physician  representing  the 
company  was  to  visit  Mrs.  Brennan  on  the 
next  day,  and  make  an  examination  as  to 
the  condition  of  her  health,  and.  If  satis- 
factory, then  the  remaining  amount  of  due 
premiums  vras  to  be  paid;  that  when  ap- 
pellee informed  him  that  his  wife  was  then 
dead  he  tendered  to  him  the  $2  which  he  bad 
Just  received  from  appellee,  who  refused  to 
accept  It.  There  was  other  evidence  Intro- 
duced  that  tended  to  corroborate  tbe  state- 
ments of  both  appellee  and  Superintendent 
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King.  Then  the  court  gave  the  following  and 
only  iDBtructlon:  "If  the  jury  believe  from 
all  the  evidence  that  In  January,  1900,  there 
existed  a  question  or  doabt  as  to  the  state 
of  payments  on  the  policy  of  Insurance  men- 
tioned In  the  proof,  and  that  at  said  time  the 
superintendent,  King,  of  defendant  company, 
took  from  the  possession  of  plaintiff  the  said 
policy  and  the  receipt  book  or  books  men- 
tioned In  the  proof  for  the  purpose  of  inves- 
tigating the  said  state  of  payments,  and  that 
they  were  taken  for  that  purpose  by  said 
superintendent  by  agi-eement  between  plain- 
tiff and  said  superintendent,  and  tbat  the 
said  superintendent  retained  said  papers,  and 
that  the  plaintiff  requested  the  return  of 
same  to  him,  but  that  said  superintendent 
failed  to  return  same;  and  If  the  Jury  be- 
lieve that  by  reason  of  the  retention  of  said 
papers  by  said  superintendent  the  said  plain- 
tiff did  not  regularly  keep  up  the  payment  of 
premluma  on  said  policy  during  January, 
February,  and  March,  1900,  and  that  said 
superintendent  during  said  months  of  Janu- 
ary, February,  and  March  accepted  money 
from  said  plaintiff  as  payment  or  part  pay- 
ment of  premiums  on  -said  policy,  and  that 
during  said  months  of  January,  February, 
and  March,  1900,  the  said  superintendent 
represented  to  said  plaintiff,  and  Induced  said 
plaintiff  to  believe,  that  the  said  policy  was 
then  continuing  In  force,  and  that  the  said 
plaintiff  believed  and  relied  upon  said  repre- 
sentations—then the  Jury  should  find  a  ver- 
dict for  plaintiff  for  f 500,  with  interest  from 
May  5,  1900;  otherwise  the  Jury  will  find  a 
verdict  for  the  defendant"  Neither  party 
objected  or  excepted  to  this  instruction,  and 
□o  other  Instruction  was  offered.  The  Jury 
returned  a  verdict  in  favor  of  appellee  for 
the  amount  of  the  policy.  The  only  question 
at  Issue  between  the  parties  was  submitted 
to  the  jury  under  this  instruction.  The  jury 
found  against  appellant,  and  we  do  not  feel 
authorized  to  disturb  the  verdict,  as  it  Is  not 
palpably  against  the  weight  of  the  evidence. 
We  deem  it  unnecessary  to  refer  to  and  to 
discuss  the  otlier  questions  raised  on  the 
motion  for  a  new  trial,  as  they  are  without 
merit 

The  Judgment  must  be  affirmed. 

LBS  v.  GRANT  COUNTY  DEPOSIT  BANK. 
(Court  of  Appeals  of  Kentucky.    Dec  10, 
1903.) 

PRINCIPAL  AND  8URBTT  —  NOTES  —  RELEASE 
OP  SURETY  BT  CONDUCT  OF  PATEB-PREJU- 
DICIAL  ERROR— EVIDENCE. 

1.  Where  the  maker  of  the  note  sued  on  by 
plaintiff  bank  never  had  ]n  the  bank  any  mon- 
ey to  pay  the  note— his  overdraft  in  the  bank 
ezistiDg  all  the  time  the  note  was  in  existence, 
nnd  exceeding  tlie  amount  of  such  note — the 
defense  of  a  surety  thereon  that  he  was  re- 
leased from  liability  by  reason  of  the  conduct 
of  the  bank's  officers  in  permittinK  the  mak- 
er, after  maturity  of  the  note,  to  withdraw  from 
the  bank  funds  which  shontd  have  been  ap- 
plied to  the  payniPiit  of  the  note,  was  tansnih 
pMrtad  by  the  evidence. 


2.  Whov  a  bank  sued  the  maker  of  a  notc^ 
and  It  appeared  that  he  was  insolvent,  and 
had  at  the  time  a  large  overdraft,  and  the 
cause  was  referred  to  the  special  commissioner 
to  settle  the  accounts  between  the  parties,  and 
the  eridence  showed  that,  after  allowing  defend- 
ant all  credits,  he  was  overdrawn  at  the  ma- 
turity of  the  note  for  about  96,000,  tailnre  to 
allow  him  an  alleged  claim  tor  naaxy  for  f2H 
was  not  prctJudldaL 

Appeal  from  Oircolt  Oonrt.  Grant  Oonntr. 

"Mot  to  tM  ofBcially  reported.** 

Action  b7  the  Grant  Ooimty  Deportt  Bank 
against  J.  L.  Lee  and  anofbo-.  Jndgroent  for 
plaintiff,  and  defoidant  Lee  appeala.  Af- 
firmed. 

Montgomery  &  Lee,  for  appellant  W,  W. 
DlckeT8<»i,  for  appellee. 

SBTTLB,  J.  Appdlee  med  tbe  aroellavt 
J.  L.  Lee,  and  D.  W.  WlllUuns,  tila  snretr.  In 
tbe  lomer  court,  upon  a  91,260  note.  Tbe 
suretjr,  by  separate  answer,  among  other  de- 
fenses, interposed  tlie  plea  of  non  est  faetom. 
The  appellee,  Iqr  reply,  pleaded  tiie  want  of 
knowledge  aa  to  this  defense- of  ttw  snrety, 
and  furtbw  tbat  tin  tbe  note  sued  on  was  but 
a  i-enewal  of  a  tormex  one  of  the  Same 
amount  which  was  sigiwd  the  surety,  be 
was  liable  for  one  or  the  otbw  of  them. 
This  fact  was  not  denied  by  the  surety,  and 
so  the  plea  of  non  est  factum  was  eliminated 
from  tbe  case.  Tbe  appellant,  Le^  admitted 
tbe  execution  of  tbe  note  sued  on,  bnt,  in 
avoidance  of  a  recovery  thereon,  pleadM  a 
set-off,  based  upon  tbe  following  alleged  state 
of  facts:  He  avers  that  he  had  been  a  de- 
positor of  the  appellee  bank  for  eight  or  ten 
years,  during  which  time  his  account  was 
considerable,  and  that  he  made  frequent  dis- 
counts of  negotiable  paper  with  the  bank, 
and  often  borrowed  of  it,  being  all  the  time 
dependent  upon  those  In  charge  of  tbe  bank 
to  keep  a  correct  acconnt,  which  he  alleges 
they  did  not  do,  and  that  In  bis  account  he 
Is  wrongfully  charged  with  various  checks 
with  which  he  was  not  properly  cliargeable, 
and  that  further  that  be  was  chained  with 
usury  upon  many  Items  of  the  account,  and 
not  credited  with  several  notes  execnted  or 
paid  by  him  to  the  bank.  The  avaments  of 
the  appellant's  answer  and  set-off  were  de- 
nied by  reply,  and,  in  addition  to  such  de- 
nials, the  reply  contained  tbe  averment  that 
the  appellant,  by  permlaslon  of  appellee's 
cnsbler,  and  without  the  knowledge  of  Its 
directws.  wrongfully  overdrew  bis  aceoont 
In  a  large  amount  which  was  unsecured, 
and  that  appellant  was  then  and  Is  now  In- 
solvent, and  further  that  the  amount  of  his 
overdraft  due  the  bank  was  between  $5,000 
and  $7,000  at  the  time  of  tbe  execution  of  tbe 
note  sued  on,  a  large  part  of  which  remained 
unpaid  at  the  maturity  of  tbe  note,  and 
when  the  action  thereon  was  Instituted.  Aft- 
er the  comp1etl<Hi  of  the  issues  by  further 
necessary  pleadings,  the  cause  was  referred 
to  a  special  commissioner  to  audit  and  settle 
the  accounts  between  tbe  appellant  and  ap- 
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pellee,  who,  after  taking  all  the  proof  of- 
t&eea  by  the  parties,  made  Ub  report,  which 
thowfl  tiiat  after  correcting  all  erma  In  ap- 
pellant's account  and  allowing  all  credits  to 
which  be  waa  entitled,  be  was  overdrawn  in 
tbe  appellee  bank  at  the  date  of  the  maturity 
of  tbe  note  soed  on,  viz.,  January  2.  1886, 
96,103.16.  His  deposits  made  after  the  ma- 
turity at  the  note  did  not  matodally  lessen 
this  oTerdraft  It  appears  that  tbe  sureties 
on  the  bond  of  Nesbitt,  the  cashier,  were  Ila* 
ble  to  the  bank  for  $i,7S0Al  of  tiie  appel- 
lant's overdraft,  as  tbe  same,  to  that  extent, 
was  created  without  autbtvi^  from  the  dl- 
rectors  of  ttie  bank,  and  contrary  to  law. 
This  sam  of  |4,7S9.41  was  paid  by  the  sure- 
tiea,  and  that  much  of  the  appellant's  over- 
draft was  assigned  to  them  by  tbe  bank. 
Thereafter,  and  after  the  maturity  of  the 
note  sued  on,  the  appellant  paid  tbe  sureties 
tbe  $4,759.41,  in  whisky;  but  this  payment 
stUl  left  a  considerable  part  of  tbe  appel- 
laiif  B  overdraft  in  tbe  appellee  bank  unpaid, 
and  his  indebtedness  for  this  remainder  of 
overdraft  ia  in  addition  to  what  the  appel- 
lant owed  npim  the  note  sned  on.  The  spe- 
cial oommlssloDer  seems  to  be  a  lawyer  of 
skill  and  ezpnience,  for  bis  report  manifests 
the  care  wltti  which  he  passed  npon  the  qiie» 
tlons  of  tect  and  matters  of  account  [wesent- 
ed  for  his  ctmslderatlon.  We  find  no  error  In 
the  conduionB  oon tallied  In  his  report  They 
show  beyond  question  that  the  appellant's 
ovadnift  In  the  bank  existed  all  tbe  time 
tbe  note  sued  on  was  In  existence,  and  that  It 
exceeded  the  amount  of  tbe  note.  It  follows, 
therefore,  that  there  waa  never  a  time  when 
he  bad  to  bis  credit  In  tbe  bank  a  Bum  suffi- 
cient to  pay  tbe  note,  or  any  part  thereot 
Couaequently  there  was  no  n^Ugence  or 
failure  of  duty  on  the  part  of  the  bank 
whereby  injury  or  loss  resulted  to  tbe  surety 
on  the  note,  and  therefore  tbe  surety's  de- 
fense that  he  was  released  from  liability  by 
reason  of  the  conduct  of  tbe  bank's  officers 
in  permitting  appelant,  after  maturity  of  the 
note,  to  withdraw  from  tbe  bank  funds 
which  Should  have  been  applied  to  the  pay- 
ment of  the  note,  is  unsupported  by  the  evi- 
dence. 

We  have  not  gone  into  a  consideration  of 
tbe  question  of  usuiy  set  up  by  the  appel- 
lant for  tbe  reason  that  tbe  commissioner 
only  found  ¥234  of  usury  In  tbe  appellant's 
entire  account;  and,  as  there  is  more  than 
tliat  amount  of  his  overdraft  yet  due  tbe 
bank,  he  has  not  been  prejudiced  by  the  fail- 
ore  of  the  commissioner  to  allow  credit  by 
tbe  usury  on  the  note  sued  on.  There  was 
no  usury  in  the  note.  It  only  bore  Interest 
from  its  date,  and  the  Judgment  rendered  by 
the  Iowa:  court  for  tbe  amount  of  tbe  note 
ou^  allows  6  per  cent  interest  thereon  from 
its  datSL 

The  lower  court  did  not  err  in  overruling 
the  exceptions  to  tbe  commlsedoner's  report 
m  In  the  Judgment  rendered  In  appellee's  fa- 
vor, and  tSke  Judgment  is  tberetbre  affirmed. 


MASON  V.  ILliINOIS  CENT.  B.  CO. 

(Court  of  Appeals  of  Kentuckr*   I>e&  10, 

1903.) 

RAILROADS-NEOLIQBNCK  —  CONTAQIOUS  DIS- 
BASB— COMMUNIGATINQ  SAMB-HBALTH  OF- 
FICERS—REGIILATIONS— DUTY  OF  CARRIKR8. 

1,  Where  a  boarding  train  of  defendant  rail- 
road standing  on  a  spar  track  near  plalntiiTs 
residence,  and  a  number  of  section  hands  af* 
fected  with  smallpox,  end  occupying  sach 
train,  were  taken  in  charge  hj  health  officers, 
and  there  vaa  no  evidence  that  defendant  waa 
thereafter  guilty  of  negligence  in  the  manage- 
mciit  of  ita  hands,  or  that  it  did  not  in  good 
faith  comply  with  the  directions  of  such  health 
officers,  defendant  was  not  liable  in  damages 
for  a  case  smallpox  communicated  to  plaia- 
tlff  at  least  six  weeks  after  such  health  offi- 
cers assumed  charge. 

2.  It  Is  the  duty  of  all  persons  in  charf^e  of 
any  railway  train,  pasaenger  coach,  or  steam- 
boat or  other  priTSte  eonvejunee,  to  obey  the 
regulations  of  the  board  of  health. 

Appeal  from  Circuit  Court,  Carlisle  County. 

"Not  to  be  officially  reported." 

Action  by  John  D.  Mason  against  the  Illi- 
nois Central  Railroad  Company.  Judgment 
for  defendant  end.  plaintiff  appeals.  Af- 
firmed. 

Shelboume  ft  Kane^  for  appellant  Plrtle, 
Trabue  &  Cox  and  J.  Bi.  Dickinson,  f<»>  ap- 
pellee. 

BXTRNAM,  O.  7.  The  appellant  John  D. 
Mason,  brought  this  suit  against  the  appellee, 
tbe  Illinois  Central  Ballroad  Company,  for 
damages  for  a  case  of  smallpox,  whtoh  he 
claims  was  communicated  to  him  in  cmise- 
quence  of  tbe  negligence  of  the  railroad  com* 
pany.  He  alleges  in  Ids  petition  that  bis  resi- 
dence is  close  to  a  spur  tmck  of  the  defend- 
ant leading  from  Its  main  line  to  a  gravel 
pit  and  that  the  defendant  placed  certain  of 
ite  mrs  on  this  spur  track,  in  wblcb  it  lodged 
and  boarded  a  gang  of  section  bands;  "that 
during  the  months  of  Novembw  and  Decem- 
bcTt  1801,  some  three  or  four  ot  these  ero- 
ployte  of  defendant  on  said  cars  became  af- 
flicted with  smallpox,  and  of  which  defend- 
ant had  knowledge;  end  that  defendant 
knowing  at  the  time  that  Its  said  employes 
were  afflicted  with  smallpox,  carelessly  and 
negligently  placed  two  of  its  said  boardli^ 
cars  In  which  ite  said  employte  wwe  sick 
and  afflicted  with  the  smallpox,  and  in  which 
it  was  nursing  and  caring  for  ita  said  sick 
employte,  and  in  which  It  did  so  use  and  care 
for  its  said  employte.  In  front  of  and  within 
a  few  feet  of  plaintiff's  said  residence  on  its 
said  branch  road,  and  suffered  and  permitted 
tbe  same  to  be  and  remain  there  for  several 
days,  and  left  tbe  doors  thereof  open  next  to 
and  adjoining  his  said  residence,  and  when 
snld  ranployte  became  well  of  aald  disease  it 
further  carelessly  and  negligently  threw  out 
and  burned  up  within  a  few  feet  of  said  resi- 
dence all  the  beds  and  bedding  and  fumituie 
that  It  and  ite  said  employte  had  used  while 
they  were  8i<ft  with  said  disease;  and  that 
plaintiff  contracted  smallpox  from  tbe  said 
carSf  the  said  employte,  and  the  aald  fuml- 
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ture  and  bedding  that  was  so  destroyed  by 
the  defendant;  and  that  by  reason  thereof  he 
■waB  made  dangerously  sick  and  ill  for  a  long 
time,  and  suffered  great  physical  pain  and 
mental  angaish,  and  expended  large  stuns 
for  physicians  and  nursing,  and  was  by  said 
disease  permanently  marked  and  disfigured; 
and  that  said  disease  was  from  him  commn- 
nlcated  to  other  members  of  hlg  said  family; 
and  that  he  expended  large  sums  of  money 
in  caring  for  and  nursing  the  said  members 
of  hia  family."  In  Its  answer  the  defendant 
traversed  all  of  the  affirmative  allegations  of 
the  petition  charging  negligence,  and  for  fur- 
ther answer  stated  that  about  the  11th  of  Oc- 
tober, 1901,  It  had  a  gang  of  men  working  for 
It  und^r  the  charge  of  one  Dunlap;  that 
about  this  time  one  of  these  men  became 
sick;  that  Dunlap  sent  for  Dr.  W.  L.  Mosely, 
a  practicing  physician,  who  diagnosed  the 
disease  to  be  smallpox,  and  that  Mosely  at 
once  notlQed  Dr.  J.  S.  Petrle  of  the  existence 
of  the  disease;  and  that  on  the  11th  of  Octo- 
ber, 1901,  Dr.  Petrle,  as  health  officer,  took 
charge  of  the  cars  In  which  the  smallpox  pre- 
vailed, as  well  as  the  other  cars  which  con- 
stituted the  boarding  train  on  the  switch; 
and  that,  by  virtue  of  his  authority  as  health 
officer,  he  ordered  these  cars  placed  on  the 
sldiug,  equidistant  from  the  house  of  plain- 
tiff and  that  of  one  Brown,  who  lived  on  the 
siding.  It  also  alleges  that  Dr.  Petrle,  as 
health  officer,  caused  all  of  the  bedding, 
bunks,  and  other  paraphernalia  of  the  cars 
to  be  burned  without  the  assistance  of  the 
defendant  or  any  of  its  employes,  and  fuml- 
gnted  the  cars.  It  farther  alleges  that  plain- 
tiff did  not  take  the  smallpox  until  about  the 
10th  day  of  December,  1901,  about  sixty  days 
after  the  train  of  boarding  cars  and  the  sec- 
tion hands  had  been  taken  in  charge  by  the 
health  officer  of  Carlisle  county;  that  the  pe- 
riod of  Incubation  of  smallpox  does  not  ex- 
ceed two  weeks,  and  that  plaintiff  therefore 
contracted  the  disease  while  these  cars  and 
their  inhabitants  were  under  the  authority 
and  control  of  the  health  officers  of  the  coun- 
ty; that  It  and  Its  employes  obeyed  the  di- 
rections given  to  tbem  as  to  the  location 
of  the  cars,  and  the  handling,  nursing,  and 
treatment  of  the  affilcted.  It  further  pleads 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence, in  thnt  he  persistently  refused  to  be 
vaccinated  himself,  or  to  cnuee  the  other 
members  of  his  family  to  he  vaccinated,  al- 
though BO  warned  by  the  Iiealth  officer.  The 
reply  controverted  the  alleged  contributory 
negligence. 

The  testimony  Introduced  by  the  plaintiff 
Jn  the  case  conduced  to  show  that  the  "spur 
track"  lending  from  the  defendant's  main 

line  to  the  gravel  pit  is  about  feet  in 

length;  that  in  September,  1001,  the  defend- 
ant placed  a  train  of  hoarding  cars  on  this 
spur  track,  which  were  occupied  by  about 
25  men  who  were  employed  as  laborers  by 
the  railroad  compnny,  and  were  under  the 
(diarge  of  a  boss  by  the  name  of  Dunlap; 


that  the  boarding  cars  were  stationed  not 
very  far  from  the  main  line;  that  when  they 
were  placed  there  a  vacant  car  stood  In  front 
of  plalntiflfB  residence;  and  that  abont  two 
weeks  after  the  arrival  of  the  train  of  board- 
ing cars  a  sick  man  was  taken  out  of  one  of 
these  cars,  and  placed  in  the  car  in  front  of 
plaintiff's  residence;  and  that  shortly  after- 
wards they  rolled  a  second  car  from  the 
boarding  train  down  next  to  the  car  in  front 
of  plalDtlfTs  residence;  that  a  sick  man  was 
in  it;  and  that  a  week  afterwards  Drs.  Mose- 
ly and  Petrle  came  out,  and  pronounced  the 
disease  to  be  smallpox;  and  that  they  had 
the  two  cars  in  front  of  appellant's  residence 
moved  up  towards  the  main  track  abont  300 
feet  and  directed  that  the  section  hands  be 
confined  to  the  cars.  Plaintiff  tesdfled  that 
no  closets  were  provided  for  the  use  of  these 
men  near  the  cars,  and  that  they  went  for 
this  purpose  to  a  point  in  the  woods  near  the 
right  of  way,  and  in  so  doing  passed  in  front 
of  bis  house.  Nearly  all  of  the  section  men 
had  the  disease,  Includl:^  Dunlap,  the  boss. 
On  the  SOth  of  November,  Dr.  Petrle  had  all 
the  beds,  bedding,  and  other  parapbemalia  of 
these  cars  thromi  out  and  homed  on  the  side 
of  the  track,  and  the  cars  fumigated,  and  all 
the  boarding  train,  with  Its  occupants,  were 
taken  away,  except  the  foreman,  Dunlap,  a 
cook,  and  negro  boy,  who  waited  upon  bim. 
The  testimony  conduces  to  show  that  at  this 
time  all  of  them  had  recovered  from  the 
smallpox  except,  perhaps,  Dunlap;  that  after 
its  fumigation  the  same  car  which  had  stood 
in  front  of  plaintiff's  residence  at  the  begin- 
ning was  rolled  back  to  its  old  place,  and  od 
the  5th  of  December,  Dr.  Petrle,  the  health 
officer,  came  down  and  bad  the  bunks,  which 
were  made  of  plank,  knocked  out  and  burned 
in  front  of  the  plaintiff's  house.  Plaintiff  also 
testified  that  after  the  health  officer  took 
charge  he  went  to  see  Dunlap's  straw  boss, 
after  he  had  taken  sick.  At  the  close  of 
plaintiff's  testimony  the  circuit  Judge  gave 
to  the  Jury  a  peremptory  Instruction  to  find 
for  the  defendant,  and  this  appeal  is  prose- 
cuted from  the  judgment  dlBmlafditK  plain- 
tiff's petition. 

The  testimony  In  the  case  seems  to  show 
conclusively  that  appellant  contracted  the 
smallpox  at  least  six  weeks  after  the  board- 
ing train  and  section  bands  of  the  railway 
company  had  been  taken  in  charge  by  the 
health  officers  of  Carlisle  county;  and  that 
the  burning  of  the  beds,  bedding,  and  bunks 
occupied  by  the  section  hands  was  all  done 
under  Oie  personal  direction  of  Dr.  Petrle. 
the  health  officer.  While  the  evidence  shows 
that  the  section  men  did  leave  the  cars  In  an- 
swer to  the  calls  of  nature,  there  is  no  evi- 
dence which  conduces  to  show  that  the  de- 
fendant did  not  in  good  faith  comply  to  the 
best  of  their  ability  with  the  direction  of  the 
ffealth  officers;  or  that,  after  their  boardlnp 
train  was  taken  charge  of  by  the  health  offi- 
cers, they  were  guilty  of  negligence  in  the 
management  of  their  bands.   In  fact,  tbey 
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bad  no  way  of  cmtrolUng  tbe  morementa  of 
tbese  men  after  tbey  became  sldL  Tbe  duty 
of  establiablng  qnarantlDea  at  placea  wbere 
smallpox  is  preTslent  1b  Imposed  by  law  npon 
tbe  faealtb  antboiltles  of  tbe  state.  Tbey  are 
autborlzed  to  make  and  enfwce  roles  and 
regnlatlons  to  obetrnct  and  prevent  tlie  intro- 
duction or  spread  of  smallpox,  and  for  tills 
pniposs  are  by  law  authorised  to  establish 
qnarautines,  to  erect  tempwary  hospitals 
necessary  fbr  tbe  medical  treatmoit  of  any 
persons  who  may  be  In  qnarantlne  and 
affected  with  smallpox,  and  to  assign  tbe 
charge  and  control  of  such  person  to  compe- 
tont  physicfans  and  nnrses.  It  is  the  duty  ct 
all  persons  in  charge  of  any  railway  train, 
passenger  coach,  or  steamboat,  or  other  prl- 
Tate  conveyance,  to  obey  the  regalatlons  of 
the  board  of  health.  In  our  opinion,  the  tes- 
timony in  this  case  entbrely  fails  to  show 
that  appellanrs  attack  d  smallpox  was  sa< 
perlndnced  by  any  negligence  or  carelessness 
on  the  part  of  the  defendant,  and  that  the 
trial  court  pnq^erly  Instructed  flie  jnry  to 
find  for  the  defendant 
JndgmCTt  affirmed. 


CHAPLIN  &  BLOOMFIBLD  TURNPIKH 
ROAD  CO.  T.  NELSON  COUNTY. 
fOourt  of  Appeals  of  Kentucky.   Dec.  9,  1903.) 

TURNPIKES-ACQUISITION  BY  CODNTT— VALUB 
—  FREE  TURNPIKE  ELECTIONS  —  EFFECT  — 
BURDEN  OF  PROOF  —  BVIDBNCB  —  INSTRUC- 
TIONS. 

1.  In  an  action  by  a  turnpike  company  to  re- 
cover the  value  of  its  turnpike  at  the  time  It 
was  traced  In  ponesslon  of  the  defendant 
county  in  accoraance  with  a  contract,  evi- 
dence that  it  was  of  no  value  because  the 
county  voted  for  free  turnpikes,  and  that  the 
company  was  not  getting  any  Income  from  it 
on  account  of  tollgate  raiders  having  destroy- 
ed the  tollgates,  and  that  the  stodc  had  no 
market  ralue  hy  reaaon  of  sndi  facta,  was  in- 
admissible. 

2.  Instmctions  that  the  jury  should  find  for 
plaintiff  the  actual  value  of  the  turnpike  on  the 
date  tbe  connty  contracted  to  take  it.  and  that 
by  actual  value  is  meant  such  a  price  as  the 
property  TFonld  have  sold  for  at  a  fair,  Tolnn- 
tnry  sale,  were  erroneous,  where  the  county 
bad  TOted  for  free  turnpikes,  and  raidos  had 
destroyed  tbe  tollgates. 

3.  The  inquiry  should  have  been  confined  to 
tbe  ascertainment  of  tbe  actual  or  real  value 
of  the  property,  which  Included  the  franchise, 
to  which  end  evidence  was  admissible  with 
reference  to  tbe  original  cost  of  construction 
of  the  pike,  Its  conation  when  tnmed  over  to 
tbe  connty,  tbe  Income  from  Its  previous  use, 
the  probable  profits  which  mi^ht  be  derived 
from  its  continued  use,  and  as  to  tbe  cost  of 
constructing  it  at  the  time  the  contract  was 
made. 

4.  When  two- thirds  of  those  voting  on  free 
turnpikes  voted  therefor,  It  was  a  vote  In  favor 
of  incurring  the  necessary  debt  for  the  pur- 
pose, and  authorized  the  connty  to  incur  a 
debt  in  excess  of  the  revenue  provided  for  the 
year  In  pnrchasing  turnpikes  in  the  county. 

5.  Under  Civ.  Code,  8  526,  providing  that  the 
"burden  of  proof  In  the  whole  action  lies  on 
the  party  wno  would  be  defented  if  no  evi- 
dence were  ^ven  on  either  side,"  where.  In  ac- 
tion against  a  coimty  to  recover  the  price  of 
a  turnpike,  the  character  of  defendant  s  nega- 
Uve  defense  that  the  pike  was  of  no  value  was 
not  changed  by  the  sopplemeotaTy  averment 


that  by  reason  thereof  the  writing  on  which 
the  action  was  based  was  without  considera- 
tion, and  the  burden  of  proof  remained  the 
same. 

Appeal  from  Circuit  Court,  Nelson  Connty. 

"Not  to  be  officially  reported." 

Action  by  tbe  Chaplin  &  Bloomfield  Turn- 
pike Road  Company  against  Nelson  county. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed. 

Oeo.  8.  ft  John  A.  Fnlton,  J.  8.  K^U«y, 
and  J.  A.  Barlow,  for  appellant  Nat  W, 
Halstead,  SIl  H.  Brown,  W.  S.  Pryor,  Morgan 
Yewell,  and  G.  0.  McChord,  for  appellee. 

PATNTEB,  J.  While  the  court  has  not 
overlooked  any  <hC  the  polnte  or  qnestlona 
rslsed,  which  were  so  ably  and  daborately 
discussed  by  coonsel,  it  will  consider  in  this 
opinion  only  such  as  it  regards  as  omtrol- 
llng  in  the  case. 

The  question  as  to  the  effect  ot  the  coU' 
tract  between  tbe  Naison  fiscal  court  and  the 
appellant,  which  Is  the  baala  of  this  action, 
was  determined  In  Bardstown  ft  Loulavllle 
Turnpike  Co.  t.  Kelson  Connty  (Ky.)  60  S. 
W.  862.  Tbe  answer  does  not  contradict  tbe 
fact  that  the  proceeding  in  tbe  Nelson  connty 
court  to  condemn  tbe  road  was  dismissed  by 
tbe  county.  Tlierenpon  tbe  right  accrued  to 
the  appellant  to  have  tbe  value  of  its  road 
ascertained  In  a  court  of  competent  Jurisdic- 
tion. Tbe  principal  quffitlon  in  tb»  case  was 
tbe  «Merta]nm«)t  of  tbe  actual  value  of  tlie 
appellant's  turnpike  at  the  time  It  was  turn- 
ed over  to  tbe  county.  This  court,  in  Rich- 
mond ft  lAncastOT  Turnpike  Boad  Oo.  v. 
Madlstm  County  Fiscal  Court,  70  8.  W.  lOM, 
said:  "It  propcwed  to  take  appdlant's  ^ke, 
and  wben  it  did  so  it  must  pay  appellant  the 
real  value  of  the  inoperty  at  the  time  of  the 
taking."  The  reorad  shows  tbat  the  tollgate 
raidars  bad  destroyed  tbe  tollgates  on  the 
road,  and  that  the  company  was  not  ctrtiect- 
Ing  tolls  at  the  time  tbe  tumiAke  waa  tnmed 
over  to  tbe  county.  Tbe  purpose  of  this  ac- 
tion was  to  recover  the  value  of  tbe  tumirike 
at  the  time  It  was  placed  In  Hie  possession 
of  the  connty.  Tbe  chief  defense  vt  the 
county  Is  that  the  turnpike  wss  not  of  any 
value  at  tbe  time.  The  evidence  Introduced 
shows  that  it  was  a  valuable  turnpike;  Oiat 
it  had  been  kept  in  a  fine  state  of  preserva- 
tion for  20  years;  that  it  was  very  much 
used  because  of  its  favorable  location  and 
the  faeders  constructed  to  it.  8ome  wit- 
nesses gave  f^^dons  that  the  foundation  of 
the  pike  was  not  as  good  ss  it  should  have 
been,  but  it  is  difficult  to  understand  bow  it 
could  have  been  kept  in  such  a  fine  condition 
for  travel  If  it  did  not  have  a  soitaUe  founda- 
tion. It  cost  $11,600  to  bnUd  it  The  travel 
on  it  had  been  Increased  by  tbe  construction 
of  new  roads  to  it  It  had  beoi  paying  divi- 
dends for  some  years  h^ore  the  county  took 
possession  of  It  Notwithstanding  this  evi- 
dence, tbe  Jnry  found  that  it  waa  vrltbout 
value  when  It  was  turned  over  to  the  connty. 

Digitized  by  Google 


878 


n  SOUTHWSSTSiaN  RBPOBTBB. 


The  Terdlct  can  only  be  accounted  for  upon 
the  theory  that  It  was  fraperlDduced  by  preju- 
dice or  passion,  or  by  the  admleslon  of  teatl- 
mony  which  was  prejudicial  to  the  rights  of 
the  appellant.   There  was  evidence  tending 
to  show  that  the  turnpike  was  of  no  value 
because  the  comity  voted  for  free  turnpikes, 
and  that  the  company  was  not  getting  any 
Income  from  it  on  accoufit  of  tollgate  raiders. 
This  testimony  was  clearly  erroneous  and 
prejudicial  to  the  rights  of  the  appellant. 
The  action  of  tollgate  raiders  and  the  voting 
of  tree  turnpikes  did  not  damage  the  road- 
bed, or  diminish  the  use  of  it  by  the  traveling 
public.    The  voting  of  free  turnpikes  would 
rather  add  to  the  market  value  of  the  road, 
if  It  had  any,  as  it  gave  the  county  authorl- 
tlea  the  right  to  purchase  it,  thus  placing  a 
purchaser  In  the  field,  where  perhaps  there 
were  none  before  who  desired  to  purchase  { 
It   The  testimony,  which  tended  to  show  I 
that  the  pike  was  without  value  for  either  ! 
of  the  reasons  stated,  should  have  been  ex-  < 
eluded  from  the  Jury.   If  any  witness  testl-  j 
fled  that  the  road  was  without  value  for  the  ; 
reasons  given,  and  gave  other  reasons  for  the  i 
opinion  which  were  proper  to  be  considered  | 
by  the  Jury,  the  court  should  have  Instructed  | 
the  Jury  that  they  could  not  consider,  as  af-  I 
fecting  the  value  of  the  pike,  or  In  fixing  its 
value,  the  action  of  the  county  In  voting  free 
turnpikes,  or  the  action  of  lawless  persons 
In  destroying  tollgates  on  It.   No  evidence  j 
should  be  admitted  tending  to  show  th^t  the 
stock  In  the  road  had  no  market  value  atter 
the  November  election,  1897.  and  on  the  26th 
of  February,  1898,  when  the  contract  on  i 
which  this  action  was  brought  was  made.  I 
With  the  knowledge  that  the  county  contem-  j 
plated  acquiring  the  turnpikes  and  making  j 
them  free,  no  one  would  probably  want  to 
invest  In  tnmplke  stock,  because  the  Invest- 
ment would  not  be  permanent.  The  mere 
fact  that  tlie  stock  was  not  then  selling  In 
the  market  did  not  furnish  evidence  that  It 
did  have  an  actual  value. 

The  court  instructed  the  Jury  that  by  "ac- 
tnal  value"  1b  meant  such  a  price  as  the  prop- 
erty would  have  sold  for  "at  a  fair,  voluntary 
sale."  By  the  first  Instruction  the  court  told 
the  Jury  to  find  for  the  plaintiff  the  actual 
value  of  the  property  on  the  26tb  of  Feb- 
ruary, 1898,  unless  the  Jury  believed  from 
the  evidence  that  the  property  was  of  no 
value  at  that  date.  We  will  consider  the  two 
Instructions  together  In  determining  whether 
the  court  erred  in  giving  them.  The  Jury  ev- 
idently understood  from  these  Instructlous  | 
that  If  the  properly  was  offered  at  a  volun- 
tary sale,  and  if  no  one  bid  on  It,  It  had  no 
actual  value.  Ordinarily,  the  value  of  prop- 
erty may  be  determined  by  what  It  would 
bring  at  fair,  voluntary  sale.  Ifls  made  per- 
fectly manifest  that  it  would  work  a  great 
Injustice  to  allow  the  value  of  appellant's  | 
property  to  be  determined  by  that  rule. 
From  the  natore  of  the  property  and  the  clr- 
cunutances  snnoundlng  it,  the  role  stated  by 


the  court  was  wholly  tnapplloable.  It  was 
said  In  the  case  of  Mississippi  &  Rom  River 
Boom  Co.  V.  Patterson,  88  U.  S.  26  L. 
Ed.  206:  "So  many  and  varied  are  the  cir- 
cumstances to  be  taken  into  account  in  deter- 
mining the  value  of  property  condemned  for 
public  purposes  that  perhaps  It  Is  impossible 
to  formulate  a  rule  to  govern  Its  appraise- 
ment in  all  cases.  Eixceptlonal  circumstances 
will  modify  the  most  carefully  guarded  rule, 
but,  as  a  general  thing;  we  should  say  that 
the  compensation  to  the  owner  Is  to  be  esti- 
mated by  reference  to  the  uses  for  which  the 
property  Is  suitable,  having  regard  to  the  ex- 
isting business  or  wants  of  the  community, 
or  such  as  may  be  reasonably  expected  In 
the  Immediate  future."  The  court  is  of  the 
opinion  that  the  Inquiry  should  be  coafined 
to  the  ascertainment  of  the  actual  <x  real 
value  of  the  property,  which  Includes  its  fran- 
chise. The  value  of  property  depends  large- 
ly upon  the  profitable  uses  to  which  it  may 
be  put  The  owners  enjoyed  the  right  to 
charge  those  who  used  it  tolls,  which  en- 
abled It  to  reap  a  profit  in  Its  use.  To  ascer- 
tain the  real  value  of  the  property,  the  court 
should  allow  evldrace  to  be  Introduced  with 
reference  to  the  or^nal  cost  of  the  construc- 
tion of  the  pike,  Its  condition  when  turned 
ow  to  the  county,  and  the  Income  from  its 
previous  use;  and  as  to  the  probable  profits 
which  might  be  derived  from  the  continued 
use  of  the  pike;  and  also  as  to  the  coat  of 
constructing  It  at  the  time  the  contract  was 
made.  When  two-thirds  of  those  voting  on 
free  turnpikes  voted  therefor,  it  was  a  vote 
In  favor  of  Incurring  the  necessary  ludebted- 
ness  for  that  purpose,  and  authorizetl  the 
county  to  Incur  an  Indebtedness  In  excess  of 
the  revenue  provided  for  the  year  In  pur- 
chasing turnpikes  In  the  county.  Whaley, 
etc.,  V.  Commonwealth  (Ky.)  61  8.  W.  35. 

Defendant  denied  that  the  turnpike  was 
of  any  value.  The  burden  of  proof  was  on 
the  pinlntlff  to  show  its  value,  and  unless  tt 
did  so  Judgment  would  have  gone  against  IL 
Section  526,  Civ.  Code,  provides  that  the 
"burden  of  proof  In  the  whole  action  lies  on 
the  party  who  would  be  defeated  if  no  evi- 
dence were  given  on  either  side."  When  the 
defendant  denied  that  the  ttumplke  was  of 
any  value,  it  presented  a  negative  defense. 
The  character  of  defense  Is  not  dianged  by 
the  supplementary  averment  which  was  to 
the  effect  that  as  the  tnmplke  was  of  no 
value,  the  writing  on  which  the  action  was 
bns<^d  waa  without  consideration.  If  from 
the  state  of  the  pleadings,  the  averment  of 
want  of  consideration  was  an  afiBrmative  de- 
fense, it  did  not  change  the  burden  of  ptooL 
When  a  defendant  pleads  both  an  afllpnatlve 
and  a  negative  defense,  though  the  burden 
Is  on  him  as  to  the  former,  the  burden  of 
proof  In  the  whole  action  Is  on  the  plaintiff. 
The  averment  as  to  the  went  of  conBlderatton 
under  the  statement  at  the  pleadings  did  not 
change  the  issue  that  had  been  made  by  tht 
dmtal  that  the  turnpike  was  of  any  vainer 
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Tbe  Instructlona  of  the  conrt  do  not  con- 
form to  the  conclusions  reached  herein,  but 
sbonld  be  made  to  do  so  at  the  next  trial. 
If  the  court  sustained  the  verdict,  it  would  be 
allowing  private  property  to  be  taken  for 
public  uses  without  any  compensation.  The 
Constitution  forbids  the  taking  of  private 
property  for  public  uses  withoat  just  com- 
pensation, and  courts  should  preserve  the 
rights  thus  guarantied. 

The  Judgment  Is  reversed  f<w  proceedings 
consistent  with  this  (pinion. 


DANVILLi;  DIX  RIVBB  A  U  TT7BNPIKID 
BOAD  00.  T.  LINCOLN  COUNTT 
FISCAL  COURT. 
(Coort  of  Appeals  of  Kentucky.   Dec.  9,  1908.) 
CONTRACT  WITH  FISCAL  COURT— PAROI. 
EVIDBNCB. 

1.  As  a  fiscal  court  Is  a  court  of  record,  and 
can  contract  only  through  Its  order,  which  Ky. 
St.  1899.  c.  &2,  i  1842,  reqnlren  to  be  read,  ap- 
proved, and  Bisned  before  it  adjourns,  one  con- 
tracting with  it,  having  been  present,  and  not 
objected,  when  it  was  so  read,  approved,  and 
signed,  cannot,  in  the  absence  of  fraud  or  mis- 
take, prove  that  there  was  an  oral  agreement 
contaiuing  a  different  stipulation. 

2.  Plaintifrs  sale  of  part  of  its  road  to  de- 
fendant's fiscal  court  and  its  sale  of  another 
part  to  the  fiscal  court  of  another  county  be- 
mg  separate  and  distinct  traosactlons,  it  may 
not,  to  show  what  was  its  contract  with  de- 
rpndant,  proTe  what  Its  contract  with  the  oth- 
er fiscal  coort  was,  or  what  construction  such 
fiscal  court  placed  thweon. 

Appeal  tnm  Olrcait  Oonrt.  UnctHn  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  Danville,  Dix  River  A  l^n- 
caster  TtimpUce  Road  Company  against  Lin- 
coln connty  fiscal  court.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Jdo.  T.  Hays,  for  appellant  H.  Helm  and 
P.  M.  McRoberts,  for  appellee. 

BARKER,  J.  The  appellant,  Danville,  Dix 
River  &  Lancaster  Tnmplke  Road  Company, 
is  a  corporation  which  owned  and  operated 
a  turnpike  road  12%  miles  long,  running 
through  the  counties  of  Lincoln,  Boyle,  and 
GaiTard.  Three  and  three-fourths  miles  of  the 
road  lay  in  Lincoln  county.  The  capital 
stock  of  tbe  corporation  is  466^  shares,  of 
the  par  value  of  $50  eacrh,  of  which  appellee 
owns  41  shares.  During  and  prior  to  April, 
1898,  there  had  been  an  uprising  of  tbe  peo- 
ple of  the  three  counties.  In  favor  of  free 
turnpikes,  which  found  expression  In  deeds 
of  violence,  known  as  "tollgate  raiding," 
which,  of  necessity,  resulted  In  a  great  de- 
predation in  the  value  of  turnpike  roads. 
Appellant  In  the  spring  of  1808  entered  Into 
negotiations  with  the  fiscal  courts  of  the 
three  counties  in  which  Its  road  lay,  with 
the  result  that  It  sold  to  these  several  courts 
so  much  of  its  road  as  lay  In  the  respective 
cf^nntles.  for  the  purpose  of  establishing  free 
turnpikes  therein.  These  three  sales  were 
entirely  separate  and  distinct,  and  had,  so 


far  as  the  record  shows,  no  connection  what> 
ever  with  each  other.  The  sale  to  append 
took  place  on  tbe  IStb  day  of  April.  1898,  and 
Is  evidenced  by  the  foUowIng  order  entered 
upon  appellee's  order  book  on  the  day  nam- 
i  ed:  "Lincoln  county  fiscal  court  met  pursu- 
I  ant  to  adjournment  this  16th  day  of  April, 
'  1808.   Hon.  Jas.  P.  Bailey,  Judge,  presiding 
1  with  the  following  Justices  of  the  peace,  to 
wit:   J.  A.  Singleton,  W.  D.  WaUin,  W.  A. 
Coffey,  and  J.  H.  Raines.   Moved  and  sec- 
;  onded  that  this  court  accept  the  proposition 
I  of  J.  8.  Robinson,  president  of  the  Danville. 
I  Dix  River  &  Lancaster  Turnpike  Road  Com- 
pany, at  the  price  of  twelve  hundred  and 
i  fifty  ($l,250ft  dollars,  for  S%  miles  of  said 
I  road  In  Lincoln  county,  for  the  individual 
i  stock  owned  In  said  road,  it  being  '^/tt  part 
of  tbe  whole  road,  including  one-balf  of  two 
bridges— one  across  Dix  river,  and  the  other 
over  Hanging  Ford  creek.   The  same  to  be 
paid  for  as  follows:   $312.50  to  be  paid  ont 
of  the  levy  of  1898,  $312.50,  out  of  the  levy 
of  1899,  $312.50  out  of  the  levy  of  1900,  and 
312.50  out  of  the  levy  of  1901;  all  sums  to 
bear  Interest  at  the  rate  of  five  per  cent  until 
paid.   Tbe  insurance  on  tbe  bridges  is  to  be 
transferred  at  once,  there  being  $1,000  on 
each  bridga"   Afterwards  appellee  paid  ott 
and  discharged  tbe  first  three  Installments 
of  the  purchase  money.   When  the  fourth 
became  due,  It  refused  to  pay;  claiming  that, 
as  it  owned  41  shares  of  the  capital  stock  of 
appellant,  its  share  of  tbe  proceeds  of  the 
sale  of  tbe  road  to  Boyle  and  Garrard  couu- 
:  ties  was  greater  than  the  unpaid  balance 
doe  from  it  to  appellant,  and  that  appellant 
was  really  indebted  to  It  on  Ita  counterclaim. 
Whereupon  appellant  Instituted  this  action 
.  for  tbe  recovery  of  the  last  installment  of 
;  the  purchase  price,  amounting  to  $312.50, 
I  with  Interest  from  the  date  of  sale  until  paid; 
I  alleging  that,  under  the  contract  of  sale,  ap- 
,  pellee  had  agreed,  in  addition  to  the  sum  of 
'  $1,260,  Which  was  to  be  paid  in  cash,  that 
j  it  would  surrender  up  and  cancel  its  41 
!  shares  of  the  capital  stock  which  it  owned 
'  In  appellant's  road.   Appellee  filed  an  an- 
I  swer  traversing  the  fact  that  it  had  ever 
I  agreed  to  surrender  up  and  cancel  Its  41 
I  shares  of  stock,  alleging  the  sale  by  appel- 
i  lant  of  parts  of  its  road  to  Boyle  and  Gar- 
I  rard  counties,  and  claiming  that  its  dlstribut- 
!  able  share  of  the  proceeds  of  these  sales 
amounted  to  more  than  tbe  sum  It  owed  ap- 
pellant, and  prayed  for  a  Judgment  over  on 
Its  counterclaim.   The  issues  were  made  up 
on  these  lines.   The  action  was  In  equity, 
and  upon  trial  tbe  chancellor  rendered  a 
Judgment  In  favor  of  appellee  for  the  sum 
of  $232.35  on  Its  counterclaim,  from  which 
judgment  this  appeal  Is  prosecuted. 

There  is  but  one  question  In  this  case,  and 
that  is  whether  or  not,  under  the  contract 
between  appellant  and  ap[>ellee.  tbe  latter 
agreed,  as  a  part  of  the  consideration  for 
the  purchase  of  the  3%  miles  of  appellant's 
road,  to  surrender  np  and  cancel  Its  41  shares 
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of  the  capital  atock.  If  It  did  not,  tben  It 
is  conceded  tbat  the  Judgment  of  the  chan- 
cellor Is  correct  If  It  did,  the  case  must  be 
rerersed.  There  is  no  pretense  tbat  there  la 
any  fraud  or  mistake  In  the  contract  as  writ- 
ten. On  the  contrary,  appellant  relies  on  It, 
as  written,  as  the  basis  of  Its  action. 

The  statute  organlzlnsf,  empowering,  and 
regulating  fiscal  courts  is  contained  In  chap- 
ter 52  of  the  Kentucky  Statutes  of  1898.  The 
fiscal  court  consists  of  the  county  Judge  and 
the  justices  of  the  peace  of  the  county,  and 
It  possesses  the  corporate  powers  of  the 
county.  Section  1842  proTldes:  "Before  ev- 
ery adjournment,  the  minutes  of  the  proceed- 
ings of  said  court  shall  be  publicly  read  by 
the  clerk  of  the  court,  and  corrected,  If  nec- 
essary; and  the  same  shall  be  signed  by 
the  county  Judge,  or  presiding  Judge,  with 
the  approval  of  the  Justices  of  the  peace  pres- 
ent when  the  court  was  held."  Section 
1843:  "No  minute  or  order  of  the  fiscal  court 
shall  be  valid  until  the  same  be  read  and 
signed,  as  before  aald,  nor  unless  the  record 
shows  by  whom  the  court  was  held."  The  ; 
fiscal  court  of  Lincoln  county  being  a  court 
of  record,  it  can  only  speak  by  Its  record. 
The  contract  It  made  with  appellant,  of  ne- 
cessity, was  set  forth  In  Its  orderbook.  It 
could  bind  Itself  In  no  other  way.  Fletcher 
V.  Leigbt,  Barrett  &  Co.,  4  Bush,  308,  and 
Commonwealth  v.  Williams,  etc.,  14  Bush, 
297.  When  appellant  contracted  with  appel- 
lee, it  had  to  take  notice  of  the  law  limit- 
ing the  latter's  contractual  powers;  and 
when  the  contract  between  the  parties  was 
reduced  to  writing  by  the  clerk,  and  publicly 
read,  and  approved  by  the  members  of  the 
fiscal  court,  and  signed  by  the  judge,  with- 
out objection  on  the  part  of  appellant,  whose 
chief  officer  and  attorney  were  present,  thin 
order  must  be  considered  as  constituting  the 
contract  between  the  parties.  Therefore,  In 
the  absence  of  an  allegation  of  fraud  or  mis- 
take, no  evidence  of  any  verbal  agreement 
or  contract  prior  to  the  signing  of  the  order 
containing  the  stipulations  of  the  parties  was 
admissible.  Nor  was  It  competent  for  appel- 
lant to  prove  what  contract  It  made  as  to 
the  cancellation  of  the  stock  qt  Garrard  coun- 
ty, or  what  construction  the  fiscal  court  of 
tbat  county  placed  upon  the  contract  be- 
tween it  and  appellant  This  was  an  entire- 
ly separate  and  distinct  transaction,  and 
what  the  contracting  parties  did  In  refer- 
ence to  it  throws  no  light  whatever  upon  the 
contract  between  the  parties  litigant  here; 
and  the  court  properly  sustained  exceptions 
to  the  evldeuce  Introduced  by  appellant  on 
these  questions. 

It  follows,  then,  that  the  merits  of  this 
controversy  turn  upon  the  proper  construc- 
tion of  the  contract  between  the  parties,  evi- 
denced by  the  vrrltten  order  on  the  books 
of  the  fiscal  court  An  examination  of  this 
fails  to  show  any  Indication  of  an  lotentioa 
on  the  part  of  appellee  to  surrender  np  or 
cancel  its  41  shares  of  stock.  There  la  not 


a  word  which  tends  to  such  ft  conclusion. 
The  minute  clearly  states  tbat  the  sum  of 
(1,2G0  paid  in  cash  is  to  be  participated  In 
only  by  the  individual  stock  owned  in  the 
road;  but  It  is  nowhere  stated  or  intimated 
that  the  county's  stock  Is  to  be  surrendered 
up  for  cancellation,  or  tbat  It  should  not 
participate  In  the  assets  resulting  from  the 
sale  of  the  balance  of  the  road  to  the  coun- 
ties of  Boyle  and  Garrard.  In  order  to  reach 
tbe  conclusion  contended  for  by  appellant 
It  would  be  necessary  to  interpolate  into  the 
written  contract  words  which  It  does  not 
now  contain,  the  effect  of  which  would  be  to 
take  from  appellee  money  which  would  oth- 
erwise be  due  it  No  better  evidence  could 
exist  of  the  utility  of  the  rule  that  where 
parties  have  reduced  their  contract  to  writ- 
ing, in  the  absence  of  fraud  or  mistake,  no 
verbal  evidence  will  be  heard  to  alter  or 
modify  It,  than  la  afTorded  by  the  case  at 
bar.  Here  are  all  the  officers  of  the  fiscal 
court  vpho  were  present  when  tbe  contract 
was  made,  deposing  positively  that  nothing 
was  said  during  the  entire  time  the  contract 
was  being  negotiated  on  the  subject  of  the 
county  surrendering  its  stock  for  cancella- 
tion; and,  on  tbe  contrary,  tbe  president 
of  appellant  and  several  of  Its  large  individ- 
ual stockholders  depose  with  equal  posltive- 
ness  that  such  was  the  agreement  Tbe  rule 
In  question  was  established  to  obviate  Jnst 
such  difficulties.  But  were  we  less  snre  of 
tbe  legal  principle  enunciated,  we  are  of  opin- 
ion that  the  preponderance  of  the  evidence 
Is  against  the  proi>osition  that  apjKlIee 
agreed  to  the  cancellation  of  its  stock.  The 
burden  of  proving  this  was  on  appellant  and 
there  Is  no  reason  to  suppose  tbat  the  officers 
of  the  fiscal  court  are  less  accurate  or  truth- 
ful than  the  officers  and  stockholders  of  the 
turnpike  company. 

For  the  reasona  Indicated,  tbe  Judgment  la 
affirmed. 

NEW  YORK  LIFE  INa  00.  T.  HORD. 

(Court  of  Appeals  of  Kentucky.    Dec  11, 

1903.) 

IN8URANCB-FRAUI>-R  ATTFIOATION   OF  CON- 
TRACT. 

1.  An  inaurance  company,  by  paying  the  In- 
surance after  knowledge  of  the  fraud  inducing 
It  to  issue  the  policy,  xatifles  the  contract,  ao 
that  it  may  not  afterwards  recover  the  money 
paid  by  it 

Appeal  from  Circnlt  Oonrt  Mason  Oounty. 

**Not  to  be  officially  reported." 

Acdop  by  the  New  York  life  Insurance 
Company  against  W.  H.  Hord.  Judgment 
for  defendant   Plaintiff  appeals.  Afflrmed. 

Allan  D.  Cole,  for  appellant  L.  W.  Bob 
ertBon  and  E.  L.  Wortlilngton,  for  appeUee. 

BURNAM,  G.  J.  This  action  was  brought 
by  the  appellant  the  New  York  Ufe  Insur- 
ance Company,  against  the  appellee,  W.  H. 

1  L  Bas  lasnraiiM,  vtd.  28,  Cwt  Dig.  i  IML 
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Hord,  and  the  personal  representatlTe  of 
MaJT  L.  Wearer,  deceased,  for  dainage«,  In 
wblcb  It  charges  tbat  appellee  and  the  de- 
ceased, Mar7  L.  Wearer,  by  deceit,  misrep- 
resentation, and  fraud,  procured  tbe  Isaual 
by  it  of  an  Insurance  policy  upon  the  life  of 
Mary  L.  Wearer  for  |10,000,  wblch  was 
paid  at  her  deatb  to  ha  personal  represen- 
tative. The  personal  representatlre  of  liary. 
L.  Wearer  demurred  to  the  plaintiff's  peti- 
tion, wblch  was  sustained,  and  the  action, 
as  to  him,  dismissed.   Tbe  plaintiff  appeal- 
ed In  that  case  to  this  court,  and  the  judg- 
ment of  the  circuit  court  was  affirmed.  New 
York  Ufe  Ins.  Oo.  r.  Wearer's  Adm'r.  70 
H.  W.  62S.   Upon  that  appeal,  attention  was 
called  to  tbe  fact  that  plaintiff  did  not  al- 
lege that  It  did  not  know  of  tbe  existence  of 
tbe  alleged  deceit,  misrepresentation,  and 
fraud  before  It  paid  its  money  to  the  person- 
al representatlre  of  Mary  L.  Wearer  after 
ber  death,  and  it  was  decided  that  these 
were  necessary  arermeuts  In  order  for  ap- 
pellant to  recorer  damages  for  the  deceit  al- 
leged to  hare  been  practiced  upon  It   Nor  I 
is  there  any  allegation  In  this  case  upon  this  ; 
appeal  that  appellant  did  not  know  of  tbe  j 
alleged  falsity  of  the  statements  made  to  it 
by  appellee  and  Mrs.  Wearer  in  the  procure-  I 
ment  of  the  issnal  of  the  policy  before  it  paid  j 
tbe  money,  or  that  it  was  paid  in  Ignorance  ■ 
of  the  alleged  deceit    We  Btlll  adhere  to  I 
the  oplnI(Hi  that  these  were  necessary  arer- 
ments  In  order  to  support  a  cause  of  ac-  | 
tion.  1 
We  find  no  fault  witl^  tbe  contention  that,  j 
iL.  an  action  for  damages  in  a  sale,  the  ren-  j 
dee  may  affirm  the  contract  and  recorer  dam-  j 
ages  for  the  decelc,  or  he  may  disaffirm  the  j 
contract  and  sue  for  tbe  price  with  offer  to  } 
return  the  property.  For  instance,  one  who  j 
has  been  decelred  In  the  purchase  of  a  I 
horse  which  has  been  delivered  to  him  may  I 
sue  for  the  rescission  of  the  contract  of  sale,  | 
with  an  offer  to  return  the  horse,  or  he  may,  j 
at  bis  election,  keep  the  horse  and  sue  for  | 
damages  for  the  deceit  practiced  upon  him.  i 
But  it  will  not  be  contended  that  he  could,  | 
after  dlscorerlng  that  the  render  had  made  j 
false  and  fraudulent  representations  to  him  > 
as  to  the  soimdness  or  qualltiM  of  the  horse,  1 
consummate  the  trade  by  the  acceptanra  of  ; 
tbe  horse  and  payment  of  the  purchase  price,  j 
and  then  sue  for  deceit  and  misrepresenta-  i 
tion.    Nor  do  we  see  how  this  well-settled  I 
rule  of  law  can  be  made  arallable  In  this 
case.  AM>cIlant  lost  nothing  by  the  mere  Is- 
sual  and  dellrery  of  tbe  policy  of  insurance.  ! 
It  was  only  the  erldence  of  an  agreement  on 
its  part  to  pay  a  stipulated  sum  at  the  death 
of  the  insured.    If  It  learned  of  the  alleged 
deceit  and  fraud  which  had  been  practiced 
upon  It  to  Induce  the  issnal  of  the  policy 
before  Its  maturity,  or  tbe  payment  of  tbe 
indemnity  contracted  for.  It  cannot  be  well 
said  that  it  did  so  because  of  appellee's 
misrepresentotlon  and  deceit,  but  rather  In 
splto  of  It   Harlng  elected,  rritta  th^  eyw 


open  to  tbe  facts  of  the  situation,  to  pay 
the  contract  of  Indemnity,  they  cannot  tben 
turn  around  and  sue  upon  tbe  theory  that 
th^  bad  paid  it  In  ignorance  of  the  true 
state  of  fact,  or  because  of  tbe  alleged  deceit 
If  tbey  had  arailed  themsetres  of  thebr  legal 
rights  after  the  dlscorery  of  the  alleged  de- 
ceit wbldi  was  practiced  upon  them  to  Induce 
the  issual  of  the  ptdlcy.  It  would  hare  been 
unaraiUngi  but;  whra  tbey  paid  with  foil 
knowledge  it  was  a  ratlflcatlon  on  tbelr 
part  of  the  original  contract  of  Insurance, 
and  tbey  cannot  subsequently  complain  of 
deceit  In  the  issual  of  the  policy. 

For  the  reason  indicated,  the  Judgmmt  Is 
affirmed. 

BERBA  COLLteGE  r.  POWBILL. 
(Court  of  Appeals  of  Kentucky.    Dec.  11, 
1908.) 

LIBBL— PLBADINOS-^DBR  BT  ANSWBRr-CON- 
STRUCnON  OF  LANOUAGS-APPBAI,— BR- 
R0R8  RBVIBWABZA-BIU<  OF  BXCEPTI0N8— 
SUFFICIENCY. 

1.  On  deuial  of  a  oew  trial  defendant  was 
given  until  the  first  day  of  the  next  term  to  file 
a  bill  of  exceptions.  He  iH^sented  It  that  day, 
but  the  judge  died  during  the  term  without 
signing  the  bill,  and  an  order  was  entered  giv- 
ing defendant  till  the  third  day  of  tbe  next 
term  to  complete  and  tender  the  bill.  Witboat 
doing  aoj  or  taking  any  further  step,  defendant 
appealed.  Held,  that  the  hill  of  exceptions 
should  be  stricken  out  aa  not  properly  a  part 
of  the  record  or  authenticated. 

2.  Where  there  is  no  bill  of  exceptions,  there 
is  ootbing  to  reriew  on  aippeal  except  the  suf- 
ficiency of  the  petition  which  was  demurred  to, 
and  the  sufficiency  of  the  pleadings  to  support 
the  judgment. 

3.  A  itetition  in  slander  alleged  the  publica- 
tion of  a  statement  that  certain  persons  would 
testify  in  the  case  of  plaintiff  for  burning  a 
Bchoolbouse.  The  answer  pleaded  a  rumor  that 
plaintiff  had  burned  the  school  for  a  certain 
reason,  and  that  the  publication  was  made  un- 
der the  impression  that  he  would  be  charged 
with  the  bumlns;.  Held,  that  the  answer  made 
the  petition  good. 

4.  After  rerdict  for  plaintiff  io  libel,  tbe  court 
will  construe  the  libelous  langua^  in  that 
seuse,  if  it  Is  susceptible  thereof,  which  will  suit- 
port  the  rerdict 

Appeal  from  Olrcnlt  Court,  MadiB<»i  Gonn- 

ty. 

"Not  to  be  officially  reported." 

Action  by  D.  I.  Powell  against  tbe  Bereft 
College.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Smith  &  Bush,  for  appellant  H.  0.  ^mI- 

wood,  for  appellee. 

HOBSON,  J.  Appellee  filed  this  action  to 
recover  of  appellant  damages  for  an  alleged 
libel  published  concerning  bim  In  a  paper 
owned  and  issued  by  appellant  The  publl- 
cationcomplainedof  is  in  thesewords:  "John 
W.  Cope  and  Mr.  J.  W.  Yanwinkle.  both  of 
Beiea,  stopped  orer  Thursday  night  at  J. 
B.  Hatfield's.  T^ey  were  going  to  McKee, 
where  they  will  testify  In  the  case  of  the 
Powell  Brothers  and  Frank  Gay  for  burning 
the  Powell  schoolhouse."  The  defendant  de- 
mntred  to  the  petltUm.    Its  demurrer  was 
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oTOTQled.  It  tbm  entered  a  motion  that  fba 
conrt  mle  tlie  plaintiff  to  verify  bis  petition, 
but  DO  action  was  taken  cm  tUa  motion, 
and  the  defendant  filed  answer.  The  ivrj 
found  for  the  plaintiff  In  the  sum  of  92B0. 
The  defen^nf  ■  motion  tor  a  new  trial  ynu 
orermled,  and  time  glren  until  the  first  day 
of  the  next  term  for  It  to  tender  a  bUI  of  ex- 
ceptions. On  the  first  day  of  the  next  term 
file  defendant  tendered  a  bill  of  enieptions. 
The  drcnlt  Judge  died  during  that  term  with- 
out signing  the  bUl,  and  an  order  was  en- 
tered allowing  until  the  third  day  of  the 
next  term  to  complete  and  tender  the  bill  of 
exceptions.  Without  any  farther  order  in 
the  case,  the  defendant  has  brongbt  the  rec- 
ord here,  and  the  plaintiff  has  entered  a  mo- 
tion to  atrilte  out  the  bill  of  exceptions  be- 
cause it  is  not  signed  by  the  circuit  Judge, 
or  proved  by  bystanders,  and  was  not  filed  in 
the  circuit  court,  bnt  only  tendered.  The 
motion  must  be  sustained,  for  the  pap»  is 
not  properly  a  part  of  the  record,  or  an- 
thoitlcated  in  any  way.  This  leaves  for  con- 
sideration only  the  question  of  the  snfflclen- 
cy  of  the  petition  on  demurrer  and  the 
suflUcIency  of  the  pleadings  to  support  the 
Judgment. 

The  demnrrar  to  the  petition  is  based  on 
the  Idea  that  the  words  charged  were  not 
libelous.  It  is  Insisted  that  they  do  not  im- 
port any  charge  against  the  Powell  brothers, 
and  that  on  the  face  of  the  publication  It 
may  be  that  the  case  against  them  was  for 
a  negligent  burning  of  the  schoolhouse,  and 
not  for  an  intentional  act.  McKee  is  the 
county  seat  of  Jackson  county.  The  state- 
ment that  the  persons  named  were  going  to 
McKee,  where  they  would  testify  in  the  case 
of  the  Pomll  brothers  for  burning  the  Pow- 
ell schoolhouse,  natnrally  Imported  a  trial 
in  court,  and  that  the  subject  of  this  trial 
was  the  case  of  the  Powell  brothers  for  burn- 
ing the  Powell  scboolbouse.  If  it  was  sup- 
posed that  the  burning  was  from  negligence 
or  accident,  and  not  by  design,  and  this  was 
meant  by  the  publication,  the  defendant 
might  have  pleaded  and  proved'  the  facts. 
This  it  did  not  do.  On  the  contrary,  it 
pleaded  that  there  was  a  general  rumor  that 
the  plaintiff  Gay  bad  burned  the  schoolhouse 
for  a  certain  reason,  and  that  the  publication 
was  made  under  the  impression  that  be 
would  be  chaiged  with  burning  the  school- 
house and  that,  when  it  was  found  out  that 
this  was  a  mistake.  It  retracted  the  publica- 
tion. The  answer  certainly  made  the  peti- 
tion good.  In  the  construction  of  language 
all  the  circumstances  of  Its  publication  must 
be  considered,  and  that  meaning  will  be  giv- 
en it  which,  in  the  light  of  the  drcumstences, 
it  may  be  fairly  presumed  to  have  conveyed 
to  those  to  whom  it  was  publlsbed.  Town- 
send  on  Slander,  1 188.        words  are  to  be 


taken  in  their  natural  meaning.  Oonrts  for- 
merly construed  language  in  mltiorl  senan: 
but  this  is  no  longer  the  rule,  and  where 
the  words  are  capable  of  two  constmcdons. 
one  actionable  and  the  other  not,  0ie  court 
will  adi^  that  construction  which  the  dr^ 
cumstances  show  the  words  natnmllT  hore 
(Id.  1  142);  and  after  verdict  it  will  nsually 
■construe  the  language  In  that  aenae  which 
win  support  the  verdict  (Id.,  sectkm  143).  In 
ae  absence  of  a  bD)  of  exemptions,  we  there- 
fore conclude  that  tliere  Is  no  gromid  tm  dis- 
turbing the  verdict 
Judgment  affirmed. 


BBBBA  OOIXEOB  v.  POWIEiL. 

i   (Court  of  Appeals  of  Kentucky.    Dec  11. 

1903.) 

FliBAOIMOB-VBRIFICATION  —  UBSL-naPPBAL 
— SUBSTANTIAL  IUOHT& 

1.  Under  CIt.  Oode  Prac.  {  116,  which  re- 
qnlres  all  i>leadlnss,  with  certain  exceptions, 
to  be  verified,  and  which  omits  the  provisions 
of  Myers*  C!ode,  i  143,  providioK  that  verifica- 
tion of  pleadinn  in  actiODs  for  Injury  to  [leraoD 
or  character  B&onld  not  be  required,  a  petition 
Id  an  action  for  libd  must  be  verified. 

2.  The  r^ht  to  require  a  verification  of  plead- 
ings is  snbatantlal,  and  neglect  of  veriflontfoo 
cannot  be  rnarded  as  uonprejudidal  In  the  ab- 
sence of  a  bill  of  exceptions. 

Appeal  from  Circuit  Court,  Madison  Coun 
ty. 

"Not  to  be  ofilcially  reported." 

Action  by  W.  A.  Powell  against  Berea  Col- 
lege. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

Smith  &  Bush,  for  appellant  H.  C.  Ba- 
Wlwood,  for  ai^lle& 

HOBSON,  J.  Appellee  Institnted  this  ac- 
tion against  appellant  to  recover  for  an  al- 
leged libel  published  of  him  appellant 
Appellant  moved  the  conrt  to  reqidre  the 
plaintiff  to  v«Eify  his  petition.  The  motion 
was  overruled,  and  the  plalntlffl  -excepted. 

By  the  Code  of  1864  it  was  provided  tliat 
verification  of  pleadings  affecting  Injuries 
to  persons  or  character  ahould  not  be  re- 
qulred.  Myers*  Code.  I  148.  This  provision 
has  been  omitted  from  our  present  Code, 
which  requires  all  pleadings,  with  certain  ex- 
ceptions, not  here  material,  to  be  vwlfled  by 
an  affidavit  to  tiie  efl^  that  the  affiant  be- 
lieves the  statement  of  the  pleadings  to  be 
true.  Ctv.  Code  Prac.  I  116.  The  court 
theretbre  erred  In  overruling  Uie  motion  to 
require  the  petition  to  be  verified.  The  right 
to  require  the  plaintiff  to  verify  his  petition 
is  substantial,  and,  in  1^  absence  of  a  bill 
of  exceptions,  we  cannot  say  tbmt  the  de- 
fendant was  not  prejudiced  thereby. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 
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DOVET  T.  LAM  et  al. 

tConit  of  AK>eal8  of  Eentnckj.   Dec.  9.  1903.) 

WITSBSSES  —  COMPBTBNCY  —  WIPE  OP  JOINT 
DEPENDANT— TORT— eSVBRABIjE  JUDQUENT 
-BBVERSAL  IN  PART^EVI  DEN  CB— BURDEN 
OP  PROOF— MATTKH  IN  AVOIDANCE. 

LThe  tact  that  the  wife  of  one  of  the  joint 
defendanta  in  an  action  for  tort  teetlfied  for 
defeodanta  oonld  not  fnrniah  groand  for  re- 
Tersal  of  the  judgment  in  faTor  of  defendants, 
except  as  to  witness'  bnaband. 

2.  UDder  Code  Prac.  H  605,  606,  renderin« 
an  witnesses  of  anffldent  nnderstandiDs  compe- 
tent to  testify,  except  certain  classes,  among 
which  are  husband  and  wife  for  or  against  the 
other,  a  wife  of  one  of  several  defendants  in  an 
sction  for  tort,  in  which,  tij  Ky.  St.  1899, 1 12. 
the  verdict  may  be  for  acme  defendanta  and 
against  others,  is  a  competent  witness  for  de- 
fendants other  than  her  husband. 

3.  In  an  action  for  tort,  when  the  answer  did 
Dot  controTert  the  petition,  but  pleaded  in 
OToidanc^  the  burden  of  proof  was  on  defend- 
ants. 

Appeal  from  Circuit  Oonrt,  Hnhlenberg 
Connt7. 

To  be  officially  reputed." 

Aetioii  b7  George  B.  Dover  against  James 
W.  Lam  and  otber&  Viom  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

JoDson  &  WlcklUTe  and  W.  H.  Yost,  for  ap- 
pelant.  W.  Ij.  Beeves,  for  appellees. 

HOBSON,  J.  George  B.  Dovey.  appellant. 
Instituted  this  action  against  James  W.  Lam, 
W.  N.  Eads,  G.  W.  Roark,  Flint  McDowell, 
and  John  G.  lK)ve,  appellees,  to  recover  for 
au  assault  and  battery.  They  pleaded  self* 
defense,  and  the  Jury  found  for  them.  The 
court  entered  Judgment  on  the  verdict,  and 
the  plaintiff  appeals. 

The  difficulty  occurred  over  the  [lossesslon 
of  a  coal  shaft  and  engine;  the  defendants 
claiming  that  Mrs.  Rachel  McNeil  was  in  pos- 
session, and  that  the  plaintiff  undertook  to 
Interfere  with  her  possessioD,  the  defendants 
t)elng  her  agents  and  servants.  The  conrt 
held  the  burden  of  proof  to  be  on  the  de- 
fendants, and  each  of  them  was  thereupon 
sworn  in  his  own  behalf.  After  the  diffi- 
culty, and  before  the  trial,  Mrs.  McNeil  inter* 
married  with  the  defendant  John  Q.  Love. 
The  other  four  defendants  offered  her  as  a 
witness  in  their  behalf.  The  court  ruled 
that  she  coald  not  testify  for  her  husband, 
but  that  she  could  testify  for  the  other  four 
defendante.  He  therefore  allowed  her  to  tes- 
tify. Instructing  the  Jury  that  her  testimony 
could  only  be  considered  as  to  the  defendants 
other  than  her  husband.  Of  this  action  of 
tlie  court,  the  plaintiff  complains.  It  Is  in- 
sisted for  the  plaintiff  that  the  Jury  could 
not  disabuse  their  minds  of  the  effect  pro- 
duced by  her  evidence,  and  would  necessarily 
consider  it  as  to  her  husband.  If  this  is  true, 
it  would  be  no  reason  for  reversing  the  Judg- 
ment, except  as  to  Jobn  Love,  ber  husband, 
for,  if  the  other  d^endants  only  had  been 
ioed,  she  would  nndonbtedly  bave  been  a 
compet^t  vitnesa;  and  tiiese  defendants 
were  In  fact  m<«e  or  leas  affected  by  her 


testimony  being  given  when  her  husband  was 
a  party  to  the  action,  and  It  might  be  sup- 
posed that  this  would  warp  her  Judgment 
But  aside  from  this,  by  section  605  of  the 
Code  of  Practice,  every  person  Is  competent 
to  testify,  unless  Incapable  of  understanding 
,  the  facts  concerning  which  his  testimony  is 
j  offered,  subject  to  the  exceptions  contained 
I  In  section  606.  By  section  606,  neither  hns- 
:  band  nor  wife  shall  testify  for  or  against 
!  the  other,  except  In  certain  cases  not  mate- 
I  rial  here.  There  is  no  other  provision  of 
the  statute  affecting  the  competency  of  the 
witness.  As  by  section  605  every  witness 
may  testify  who  has  sufficient  capacity  to 
understand  the  facts  concerning  which  bis 
testimony  is  offered,  Mrs.  Love  was  a  com- 
petent witness,  unless  she  was  cut  out  by 
section  606.  The  only  thing  In  section  608 
affecting  her  is  that  she  shall  not  testify 
for  or  against  ber  husband.  Under  our  stat- 
ute, in  cases  of  this  character  the  Jury  may 
find  In  favor  of  one  of  the  defendants  and 
against  the  others,  or  may  find  a  larger 
amount  against  one  than  the  others.  Ky. 
8t  1899,  {  12;  RaUroad  Oo.  v.  Kubn,  86  Ky. 
593,  6  S.  W.  441,  9  Am.  St  Rep.  309.  If 
five  separate  actions  bad  been  brought 
against  each  of  the  defendants,  the  wife 
might  have  testified  In  air  cases  except  ber 
husband's;  but,  when  all  were  sued  in  one 
suit  the  proceeding  was  substantially  the 
same  as  if  five  separate  suits  bad  been 
brought,  and  alt  by  consent  heard  together. 
The  wife  did  not,  therefore,  testify  for  her 
husband.  She  testified  only  for  the  other 
defendants,  and  her  evidence  cannot  be  re- 
jected because  the  Jury  might  unconsciously 
give  it  effect  as  to  him.  In  tort  cases  against 
several  defendants,  It  often  happens  that 
evidence  Is  admitted  against  some  of  the 
defendants,  or  In  their  favor,  which  cannot 
be  considered  as  to  the  other  defendants. 
Thus  an  admission  may  be  made  by  some 
after  the  wrong  has  been  committed,  and  this 
may  be  proved  against  them,  but  not  against 
the  other  defendants.  One  may  be  released, 
and  others  not  One  may  by  conduct  show 
malice,  and  this  may  be  done  without  the 
knowledge  of  the  others,  so  that  these  facts 
are  not  competent  against  them.  It  there- 
fore often  happens  In  cases  of  this  character 
that  evidence  la  admitted  which  is  only  to 
be  considered  by  the  Jury  as  to  some  of  the 
defendants.  In  Shields  v.  Ruddy,  2  Idaho. 
884.  28  Pac.  405,  the  plaintiff  In  a  tort  action 
c^ered  to  Introduce  the  vrife  of  one  of  the 
defendants  as  a  witness  against  the  other 
defendant  under  a  statute  substanttally  the 
same  as  ours.  The  circuit  court  refused  to 
admit  the  evidence,  but  on  appeal  the  Judg- 
ment was  reveraed;  the  court  holding  that 
Inasmuch  as  a  separate  Judgment  might  have 
been  rendered  In  the  case  against  each  de- 
fendant the  vrlfe  of  one  was  competent 
against  the  other,  under  instructions  from  the 
court  that  her  testimony  should  not  apply  to 
her  husband.  In  Albangh  v.  James,  29  Ind. 
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89S,  the  huband  and  wife  were  sued  for  a 
Joint  tort,  and  each  was  offered  as  a  wltnesd 
ta  his  own  behalf.  The  wife  was  not  al- 
lowed to  testify*  On  appeal  this  was  re- 
versed. The  court  said:  *^he  defendants 
had  each  the  right  to  testify  In  th^  own 
behalf.  Because  the  testtmony  of  the  hus- 
band might  benefit  the  wife,  and  that  of 
the  wife  might  boieflt  the  hoaband,  la  no 
reasmi  for  excluding  the  evidence.  It  would, 
however,  be  the  duty  of  the  court;  by  In*  | 
atructloua.  If  aaked,  to  limit  the  ^ect  of  the  , 
testimony  to  the  case  of  the  party  teBti>  > 
tjiag.  When  a  party  is  sued,  he  or  she  has  j 
the  right  to  testify  in  his  or  her  own  be-  ; 
half,  and  a  plaintiff  cannot  deprive  a  de>  [ 
fendant  of  this  right  \fy  Joining  husband  and  ' 
wife  In  the  same  suit  A  husband  (»uld  not  { 
call  a  wife  to  testify  for  him,  nor  could  a  , 
plaintiff  can  her  to  testify  against  het  hue-  i 
hand,  but  a  husband  and  wife  J<^tly  sued  I 
may  each  tcjptlfy  In  their  own  behalf."  The 
tendency  is  to  do  away  with  the  old  reetrlc-  i 
tlons,  and  to  let  the  Jury  hear  the  evidence  ' 
and  Judge  of  Iti  credibility.  In  Bnghind,  by 
statute,  a  man's  wife  may  testify  for  him. 
Just  as  his  pfaOdren,  and  the  same  rule  pre-  ! 
vails  In  many  of  the  atatea.  Oar  Oode  was 
Intended  to  broaden  the  rule  for  tbe  admia-  • 
alfm  of  wltnesaea,  and  its  proper  constmctloa  : 
lequlTM  that  evwy  witness  shall  be  allowed  , 
to  testlty,  with  the  exceptlmis  named  in  the  : 
statuta  We  therefore  conclude  that,  the 
statute  not  forbidding  tbe  wife  of  tme  de-  j 
fendant  to  testify  for  another,  she  la  a  com-  ■ 
jtetent  witness,  where  a  separate  Judgment  i 
may  be  rendered  as  to  eadi  of  the  defend- 
ants. I 

The  answer  not  controverting  the  allege-  - 
tlons  of  the  petition,  but  pleading  matter  in 
avoidance,  the  burden  of  proof  was  on  the  , 
defendants.  The  other  matters  r^led  on  in  ' 
the  admlsdon  or  rejection  of  evldoice  were  ' 
of  minor  consequence,  and  were  proi)erly  \ 
ruled  by  the  circuit  court  Tlie  bistructtons  ■ 
fairly  submitted  the  issue  to  the  Jury,  and, 
on  tbe  whole  case,  we  find  no  reason  tor  dls-  ! 
turblng  the  verdict  I 

Judgment  affirmed.  i 


FIDELITY  MUT.  LIFH  INS.  00.  v.  PRIdD.  | 

(Oonrt  of  Appeals  of  Kentucky.   Dee.  9,  1003.)  j 

Lira  INSURANCE— PAYMENT  OP  PRBHIUM8—  ' 
WAXVKR  OF  PORPSITURID— REVIVAL.  j 

1.  Forfeiture  of  a  life  policy  for  nonpayment  ' 
of  an  annual  premium  when  due  is  not  waived  ; 
for  the  whole  year  by  the  company  extending 
time  for  payment  ana  taking  a  note  therefor, 

ftarable  four  months  after  date,  provldliu  that, 
f  it  is  not  paid  at  maturity,  the  policy  shall  be 
void. 

2.  Forfeiture  of  a  life  policy  for  nonpayment 
at  maturity  of  a  note  for  a  premium  is  not 
Traired  by  a  demand  for  payment  of  the  note 
after  its  maturity,  thia  being  accompanied  bj  a 
certificate  of  health,  which  showed  that  the 
company  claimed  there  was  a  forfeiture,  and 
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insured  being  Informed  diat  tbe  certiftcata 

would  liave  to  be  sent  to  the  home  office  for 
approval. 

8.  Uvea  If  the  statutory  movision  that  no  ia- 
aoTBUce  company  shall  make  any  contract  of 
Insurance  or  agreement  as  to  such  contract  oth- 
er than  is  plainly  expressed  in  the  policy  is- 
sued thereon  applies  to  a  note  given  for  a  pre- 
mium on  extension  of  time  for  payment  thereof, 
and  i^Tidlng  that,  if  it  is  not  paid  at  ma- 
turity, the  policy  shall  be  void,  all  of  ths 
agreemeDt  is  void;  so  that  there  Is  no  valid 
extension  of  time  of  payment  and  waiver  of  tbe 
forfeiture  provided  by  the  policy  for  nonpar- 
ment  of  the  premium  then  due. 

4.  Insured  cannot  complain  that  a  certificate 
.of  health  sent  to  the  company  for  the  par- 
pose  of  liavinc  the  policy  revived  was  kept 
six  days,  and  then  returned  not  approved. 

Appeal  from  Circuit  Court;  Warren  Goon- 
ty. 

"To  be  officially  reported." 

Action  by  Sue  E.  Price  against  the  Fideli- 
ty Mutual  Life  Insurance  Company.  Jud^ 
ment  for  plaintiff.  Defendant  appeals.  Re- 
versed. 

F.  H.  Calking  Shns  ft  Grlder.  and  Falr- 
leigh.  Straus  ft  Falrlelgh,  flv  anwilant 
Lewis  McQuown,  for  appellea 

PAYNTBB,  J.  On  the  22d  of  April,  1808, 
In  conalderatlai  of  ¥217.80,  and  the  paymoit 
of  a  like  snm  annually  thereafter  on  tbe  22d 
of  April  of  each  year,  the  appellant  Issued 
a  policy  on  the  life  of  Qeorge  T.  Price  tor 
f 10,000.  payable  at  his  death  to  Sue  B.  Priea; 
wife  of  the  Insured.  Before  the  annual  pre- 
mium became  due  April  22,  1900,  tbe  insured 
aaked  the  onnpany  to  grant  an  extension  of 
four  months  in  which  to  pay  the  premlom. 
The  managa  of  the  q»pellanf  a  LovlsvlUe 
office  notlfled  Price  that  he  had  no  antboA^ 
to  grant  the  extension  without  the  aivroval 
of  the  home  office,  and  Indoaed  a  note  for 
his  signature,  Stating  that  the  mattsr  would 
be  submitted  to  the  home  office  and  tbnt  he 
would  be  advised  of  the  result  The  note 
was  dated  April  22,  ISOO,  payable  fonr 
months  after  date,  and  St  was  accepted  by 
the  company.  It  matured  oa  August  22. 
1900.  Before  this  note  matured.  Price  re- 
quested the  Louisville  office  to  extend  the 
time  for  ita  payment  He  was  again  advised 
Uiat  the  fatmie  office  alone  had  tint  aatborlty 
to  grant  tbe  extension.  Hk  home  office  de- 
clined to  waive  the  payment  of  the  note,  but 
agreed  to  accept  9S0  end  a  new  note  for 
$174.74,  payable  three  mcmtlu  after  dato. 
This  note  matured  Xovembar  SKi,  UMMX  He 
failed  to  pay  that  note,  and  died- on  tbe  lOtb 
day  of  December.  1900. 

Among  other  provisl(Hia.  the  policy  contain- 
ed the  tollowlng: 

"Provided,  any  moneys  required  to  be  peid 
under  this  policy,  during  tbe  continuanoo  of 
the  contract  must  be  actually  paid  when  due 
to  the  said  association,  and  no  dnee  or  pn- 
mtums  on  tUs  policy  diall  be  considered 
paid,  unlen  a  receipt  sball  be  glvm  therefor, 
signed  by  tbe  president  and  treesarer.  and 
countersigned  tqr  the  agent  or  person  to 

Digitized  by  Google 


IflDBLlTT  MITT.  I«IFA  INa  00.  t.  FRICB. 


88S 


whom  parmoit  !•  made,  as  erldence  of  micta 
payment  to  Urn;  oCberwlBS,  this  policy  ahall 
be  Ipso  tacto  noil  and  void,  and  all  moneys 
paid  hereon  ahall  be  forfeited  to  the  aald  as- 
sociation.'' 

"With  the  written  approval  of  the  presi- 
dent or  vice  president,  the  benefldary  herein 
named  may  be  changed  upon  the  written  re- 
quest of  the  member,  by  the  snxrendw  of 
this  poUcy." 

**In  case  of  lapse  or  forfeiture  of  this  poli- 
cy. It  may  be  rerlved  upon  the  approval  of 
the  praldent  <a  Tlce  president  and  medical 
director  subject  to  the  rules  of  the  associa- 
tion." 

"No  agent  ot  the  association  has  any  pow- 
er or  authority  to  make,  alter  or  discharge 
contracts,  waive  fotfeltures,  or  grant  credit; 
and  no  alteration  of  the  terms  of  this  con- 
tract shall  be  valid,  and  no  foif ^tuie  here- 
under sbaU  be  waived,  unless  such  alteration 
or  waiver  be  In  writing  and  signed  by  the 
president  of  the  assodstlon." 

This  action  was  Instituted  by  the  benefl- 
dary,  Sue  B.  Price,  to  recover  the  amount  of 
the  policy,  to  wit,  ^0,000.  Questions  raised 
by  counsel  will  be  made  to  appear  In  this 
opinion,  hence  It  Is  unnecessary  to  summa- 
rize Uiem. 

The  failure  to  pay  flie  note  executed  tor 
the  balance  of  the  premium,  which  matured 
November  20, 1900,  Is  admitted.  Counsel  for 
the  appellee  urge  that  the  appellant  waived 
Hie  forfeiture,  and  when  once  waived  it 
could  not  be  exercised  during  the  ensuing 
year;  that  this  right  of  forfeiture  existed  on 
the  22d  day  of  April,  1900,  and  the  accept 
ance  of  the  four-months  note  for  the  annual 
premium  due  that  day  was  an  election  to 
-waive  the  forfeiture  for  the  entire  year.  By 
the  terms  of  the  policy  it  becomes  ipso  facto 
null  and  void  unless  the  moneys  required  to 
be  paid  by  It  are  actually  paid  when  due. 
At  the  request  of  the  Insured  the  company 
eztoided  the  time  for  the  payment  of  the 
premium  for  four  months  which  matured 
April  22,  1900.  This  waa  done  as  an  accom- 
modation to  the  Insured.  Bxcept  for  that 
act;  he  would  either  have  been  forced  to  pay 
the  premium,  or  have  allowed  his  policy  to 
lapse.  The  company  did  not  agree  to  waive 
Its  right  of  forfeiture,  or  relieve  the  Insured 
from  his  oUigatlon  to  pay  the  premium.  It 
simply  agreed  to  postpone  the  payment  of 
the  premium  for  four  montba,  and  that  it 
would  not  exercise  Its  right  of  forfeiture  for 
that  period.  It  did  not  agree  that  It  would 
not  exercise  its  right  of  forfeiture  upon  the 
fftllure  of  the  insured  to  pay  the  note  at  its 
maturity.  On  the  oontrary,  the  company 
and  Price  agreed  that  the  execution  of  the 
note  was  simply  setting  forward  the  time  of 
forfdture,  and  that  the  right  to  forfeit  was 
to  be  exercised  at  the  maturity  of  the  note 
unless  it  was  then  paid,  for  it  la  recited  In 
the  note:  "If  this  note  Is  not  paid  at  maturi- 
ty. poUcy  D67,8S2  Issued  by  the  Fidelity  Mn- 
taal  Life  Insurance  Conqjany,  of  PhUadel- 
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phla,  for  which  it  Is  given,  shall  be  null  and 
void,'  without  notice  to  the  maker  thereof, 
and  without  any  act  on  the  part  of  the  com- 
pany, and  shall  remain  so  until  restored  by 
Its  terms."  It  was  said  In  St.  Louis  Mutual 
Life  Insurance  Co.  v.  Origsby,  10  Bush,  310: 
"Where,  as  a  mattw  of  favor  to  the  insured, 
credit  Is  extended  him  for  some  portion  of  a 
cash  premium,  the  failure  to  pay  the  note 
representing  such  portion  Is  regarded  as  a 
failure  to  pay  the  premium,  and  the  policy 
will  be  forfeited."  The  same  doctrine  Is  an- 
nounced in  Manhattan  Life  Insurance  Oo.  v. 
MyfflS,  109  Ky.  372,  59  S.  W.  80;  Same  v. 
Pentecost,  106  Ky.  642,  49  8.  W.  425.  The 
same  doctrine  Is  recognized  In  Moreland  v. 
Union  Central  Life  Insurance  Co.,  101  Ky. 
129,  46  S.  W.  B16,  and  Union  Central  life  In- 
surance Co.  T.  Duvall  (Ey.)  46  S.  W.  618. 
The  parties  had  the  same  right  to  agree  to 
the  extension  of  the  time  for  the  payment 
of  the  premium  and  the  setting  forward  of 
the  time  of  forfeiture  as  they  had  to  enter 
Into  the  original  contract  of  Insurance.  The 
benefldary  named  In  the  policy  had  no  vested 
rlghte  in  it,  because  it  Is  eipressly  provided 
therein  that  the  insured  may  change  the 
benefldary  hy  the  surrender  of  the  policy. 
Besides,  under  the  express  terms  of  the  iwU- 
cy,  if  the  beneficiary  was  not  changed,  she 
did  not  have  any  rights  under  It,  unless  the 
premiums  were  actually  paid.  She  could  not 
complain  because  the  company  as  a  matter 
of  grace  extended  the  time  of  payment  of 
the  premium  and  the  time  tor  the  exerdse  of 
the  right  of  forfeiture.  It  Is  contended  by 
counsel  for  the  appdlee  that  the  case  of 
Johnson  v.  Southern  Mutual  Life  Insurance 
Co.,  79  Ky.  403,  supports  his  position.  That 
case  expressly  recognizes  the  doctrine  which 
we  here  enunciate,  for  the  court  said  in  that 
case:  "The  execution  of  the  note  for  $107, 
and  the  extension  of  time  for  Its  payment 
beyond  the  day  on  which  the  annual  iwemi- 
um  was  agreed  to  be  paid  for  the  year  end- 
ing October  21,  1876,  did  not  constltnte  a 
waiver  of  the  forfeiture  of  the  policy  upon 
the  part  of  the  company,  but  It  was  an  agr^ 
ment  not  to  enforce  the  consequences  of  the 
forfeiture  for  ninety  days  after  the  period  at 
which  it  was  originally  agreed  the  forfeiture 
should  take  place.  [St.  Louis  Mut  Ldfe  Ins. 
Oo.  V.  Origsby],  10  Bush.  814."  The  court, 
however,  seems  to  hold  In  that  case  that  an 
unconditional  demand  for  the  payment  of 
the  note  and  the  retention  of  it  hy  the  com- 
pany amounted  to  a  waiver  of  forfeiture  tot 
the  premium  year. 

It  Is  urged  that  the  forfeiture  was  waived 
by  an  unconditional  demand  for  the  payment 
of  the  note  of  $174.74  after  maturity.  The 
question  presented  is  not  one  of  preventing 
the  lapse  of  a  life  policy,  but  of  the  revival 
of  one  which  has  alrea^  been  forfeited. 
Both  the  appellant  and  Price  understood  that 
the  failure  to  pay  the  note  operated  as  a  for- 
feiture of  the  policy.  Under  the  doctrine 
which  this  court  has  repeatedly  announced, 
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If  tb.&re  had  been  an  oncondltloiial  demand 
for  the  payment  of  the  note  after  Its  ma- 
turity, unaccompanied  by  an  explanation 
showing  a  different  intent,  It  would  be  evi- 
dence In  Itself  of  an  Intention  to  waive  the 
forfeiture.  Moreland  v.  Union  Central  Ufe 
Insurance  Co.,  104  Ky.  129,  46  S.  W.  616.  In 
that  case  the  court  said:  "We  can  see  how, 
without  a  waiver  of  the  forfeiture  being  man- 
ifested, the  note  might  not  be  returned  to 
the  assured  through  oversight  or  negligence, 
or  even  be  retained  for  the  purpose  of  allow- 
ing the  assured  to  reinstate  the  policy  by  Its 
payment;  but  a  demand  of  payment,  unac- 
companied by  an  explanation  showing  a  dif- 
ferent intent.  Is  evidence  in  Itself  of  an  In- 
tention to  waive  the  forfeiture.  It  seems  to 
us  that  to  send  the  note  to  its  attorneys  for 
collection,  and  to  demand  its  payment,  are 
evidence  of  an  Intention  to  waive  the  right 
to  Insist  on  a  forfeiture."  Union  Central 
Life  Insurance  Co.  v.  Duvall  (Ky.)  46  S.  W. 
DIS.  In  passing  upon  the  question  of  waiver 
of  the  right  of  forfeiture  In  Phcenlx  Insuiv 
ance  Co.  v.  Stevenson,  78  Ky.  156,  the  court 
said:  "The  act  or  conduct  of  the  company. 
In  order  to  operate  as  a  waiver  of  Its  -right 
to  rely  upon  the  breach  as  a  release  from 
liability,  must  be  such  that  the  Insured  might 
reasonably  Infer  therefrom  that  the  company 
did  not  mean  to  insist  upon  the  forfeiture. 
The  insured  must  have  been  misled  to  his 
prejudice."  Price  well  knew  from  the  terms 
of  his  policy  and  previous  transactions  nn< 
der  It  that  when  the  policy  lapsed  for  the 
nonpayment  of  premiums  the  forTelture  could 
only  be  waived  at  the  home  ofllce  In  the  pre- 
scribed way.  It  Is  true  the  Louisville  office 
demanded  the  payment  of  the  note,  but  that 
demand  was  accompanied  by  a  request  that 
he  sign  a  certificate  of  health,  which  was  to 
be  approved  by  certain  offlcers  of  the  com- 
pany at  Its  home  office.  When  the  manager 
of  the  Ix)uisTilIe  office  demanded  the  pay- 
ment of  the  note,  he  Inclosed  a  certificate  of 
health,  which  showed  that  the  company 
claimed  the  policy  was  forfeited.  So  the 
demand  was  not  unconditional,  but  was  ac- 
companied by  the  claim  that  a  forfeiture  of 
the  policy  was  claimed.  In  addition  to  that. 
Price  was  advised  that  the  certificate  of 
health  would  have  to  be  eeut  to  the  home 
office  for  approval.  Price,  on  December  1, 
1900,  signed  a  certificate  of  health  contain- 
ing the  following  language:  "Policy  No. 
D67,852  on  my  life.  Issued  by  the  Fidelity 
Mutual  Life  Insurance  Company,  being  void 
by  reason  of  the  non-payment  of  the  note 
6,419,  due  and  payable  thereon  the  20th  day 
of  November,  1900:  Now,  therefore,  for  the 
purpose  of  obtaining  a  revival  of  said  pol- 
icy, and  as  a  basis  of  such  a  revival,  *  • 
This  shows  that  Price  understood  that  the 
company  claimed  that  the  policy  was  for- 
feited, and  he  applied  to  It  to  have  the  for- 
feiture waived.  We  are  of  the  opinion  that 
there  was  no  unconditional  demand  for  the 
payment  of  the  note^ 


(Ky. 

It  ia  claimed  for  the  appellee  that  the  note 
for  the  premium  containing  the  forfeiture 
clause  for  failure  to  pay  Is  a  contract  as  to 
Insurance,  and  void  under  the  Statutes,  an* 
less  attached  to  the  policy.  In  support  of 
that  contentiori  Provident  Savings  Life  As- 
surance Society  V.  Puryear's  Adm'r  (Ky.)  59 
S.  W.  15,  is  cited.  The  statute  referred  to, 
among  other  things  provides  that  no  Insur- 
ance company  "shall  make  any  contract  of 
Insurance  or  agreement  as  to  such  contract 
other  than  la  plainly  expressed  In  the  policy 
Issued  thereon."  Ky.  St  1899,  f  656.  This 
clause  evidently  Is  not  applicable  to  tbe  facts 
of  this  case.  It  relates  to  the  time  the  pol- 
icy was  Issued.  If  It  bad  the  effect,  as  con- 
tended by  counsel,  that  the  note  was  void, 
and  likewise  Its  provisions,  becanse  It  was 
not  attached  to  the  policy,  the  appellee  could 
not  get  any  benefit  from  the  eiimcutlon  of 
the  note.  If  it  was  void  because  It  was  not 
attached  to  tbe  policy.  Its  terms  would  not  be 
binding  on  either  party.  The  logic  of  coon- 
ael's  position  would  be  that,  as  there  war: 
no  valid  agreement  between  tbe  parties  as 
to  tbe  extension  of  time  for  the  payment  of 
the  premium,  the  policy  was  forfeited  on  the 
20th  of  November,  1900,  and  the  insured  was 
never  relieved  from  the  forfeiture.  If  tbe 
contract  was  void,  then  the  court  would  not 
uphold  the  part  that  was  beneficial  to  the  in- 
Bured,  to  wit,  the  extension  of  time  for  the 
exercise  of  tbe  right  of  forfeiture,  and  deny 
the  company  the  right  to  insist  upon  tbe  for- 
feiture upon  the  failure  to  perform  that  part 
of  the  contract  which  Induced  the  company 
to  extend  the  time  for  declaring  the  forfei- 
ture. 

The  certificate  of  health  was  signed  De- 
cember 1,  1900,  mailed  to  tbe  home  office  In 
Philadelphia,  where  it  was  received  and  re- 
tained for  about  six  days  before  it  was  re- 
turned not  approved.  It  was  a  matter  for 
the  company  alone  to  determine  whether  It 
would  approve  tbe  certificate  of  health  and 
waive  tbe  forfeiture,  and'  the  Insured  could 
not  complain  of  the  delay  of  the  company  In 
rejecting  the  application  for  the  restoration 
of  the  policy.  There  Is  no  conflict  In  the  evi- 
dence. The  material  part  of  It  was  in  letters 
and  writings.  Therefore  we  are  of  tbe  opin- 
ion that  tbe  court  should  have  given  a  per- 
emptory Instruction  to  find  for  the  defend- 
ant 

The  judgment  is  revened  for  proceedings 
consistent  with  this  opinion. 


LEE  &  HESTER  t.  HUGHES  et  ml 

(Oonrt  of  Appeals  of  Kentncky.  Dee.  1903.) 

HOHBSTBAD  — BALB  ON  BXBCUTION  — ACTION 
TO  SET  ASIDB-OUBRIBD  WOUAN-STATUTB. 

1.  An  intention  to  remove  from  the  atate, 
without  a  completion  of  tbe  act,  does  not  con- 
stitute an  abandonment  of  a  homestead. 

2.  Money  which  Is  the  proceeds  of  the  sale  of 
a  homostMd,  preserved  as  such,  is  not  subject 
to  ■eianze  on  execution  for  the  debt  ol  tbe  own- 
er. 
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8.  The  owner  of  a  htfmestead,  who  Mils  It  and 

reinrests  the  proceeds  In  other  landa,  on  which 
she  resides,  has  a  homestead  light  in  the  latter, 
a^inst  debts  ezistiug  at  the  time  of  its  por- 

4.  K7.  St.  1899,  S  1702,  provides  that  there 
aball  be  exempt  from  all  debts  or  liabilities 
land,  not  exeeediog  the  Talne  of  |1,000,  owned 
by  debtors  **wbo  are  actual  bona  fide  house- 
keepers with  a  family,"  resident  in  the  state. 
Btid,  that  a  married  woman  liring  with  her  IS 
nu  cdd  wm,  apart  frmn  her  hnsband,  bnt  nn- 
oiTOTced  from  oim,  la  "an  actual  bona  fide 
honsekeeper,"  within  the  statute,  entitling  her 
to  homestead  exemption. 

5.  Where  the  pleadings  in  an  action  to  set 
atide  a  sale  of  homestead  property  under  eze- 
cDtion  do  not  aver  that  the  owner's  right  to  the 
homestead  is  In  any  way  affected  by  the  fact 
that  her  husband  owned  an  nndlTided  half  of  a 
preTiona  homestead,  the  proceeds  of  which,  so 
far  aa  th^  belonged  to  the  wife,  had  been 
transmnted  Into  the  property  in  controversy, 
title  to  which  was  In  the  wife  alone,  that  ques- 
tioD  cannot  be  raised. 

0.  Where  husband  and  wife  sold  homestead 
property  which  was  held  In  their  joint  names, 
and  the  wife  transmuted  not  more  than  her 
half  of  Uie  proceeds  into  homestead  property, 
takine  title  In  her  own  name,  the  qnestion 
whether  her  right  to  the  homestead  In  her  own 
name  is  affected  by  snch  circumstances  Is  not 
necessary  to  be  decided  in  an  action  by  her  to 
set  aside  a  sale  thereof  on  execution;  ner  bus- 
band  joining  with  hw  in  the  action,  and  aasert- 
fnr  DO  claim  to  tlie  homestead  in  nls  own  be- 
half. 

7.  Where  a  husband  unites  with,  his  wife  to 
nt  aside  a  sale  nnder  execution  of  homestead 
property*  title  to  which  is  in  the  name  of  the 
wife,  ana  be  asserts  no  claim  to  the  homestead 
ia  his  own  behalf  on  the  ground  that  it  was 
boQght  with  the  proceeds  of  a  homestead  own- 
ed by  them  in  their  joint  names,  he  ia  estopped 
thereby  from  making;  any  future  claim  to  audi 
homestead  fta*  himself. 

8-  Where  a  hnsband  and  wife  are  living 
apart,  but  nndivorced.  It  does  not  affect  her 
status  aa  a  bona  fide  housekeeper  with  a  fam- 
ily, under  Ky.  Sl  1899,  I  1702,  entitling  her  to 
a  homestead  right  in  property  which  she  owns 
aai  occupies,  that  he  contributes  to  the  support 
of  the  family. 

Appeal  from  Clrcolt  Court,  Graves  County. 

"Not  to  be  officially  reported." 

Action  by  M.  A.  Hughes  and  another 
against  Lee  &  Hester.  From  a  decree  for 
plaintiffs,  defendants  aiq^eaL  Affirmed. 

Lee  &  Hes^  and  W.  H.  Hester,  for  appel- 
lants.  Bobbins  ft  Thomas,  for  appellee. 

SETTLS.  J.  Hhta  action  was  Instituted  by 
the  appellee  In  the  Orares  drcnit  court  to 
get  aside  the  sale  of  a  bouse  and  lot  in  the 
city  of  Mayfleld,  made  under  an  execution  In 
tKYot  of  tbe  appellants  amounting  to  ¥S8; 
It  befog  alleged  in  the  petition  that  she  is 
tbe  owner  of  tbe  bouse  and  lot,  and  was  oc- 
cupying the  same  as  a  bomestead  at  tbe  time 
of  the  sale,  and  that  she  was  then,  and  Is 
now,  a  bona  fide  housekeeper,  with  a  fam- 
ily. The  Judgment  upon  which  the  oecn- 
don  issued  was  rendered  against  her  for  a 
fee  due  from  her  to  the  appeHants  tor  serv- 
ices whl^  th^  rendered  In  a  salt  Instltnted 
by  ber  against  her  husband  for  divorce  and 
alimony.  Tbe  amount  of  the  fee  wai  $75; 

f  t.  See  BbOMStaad.  vol.  IB,  Cant.  Dls.  i  UH 


tbe  costs  of  tbe  action  and  of  tbe  sale  913; 
making  altogether  fSS,  as  stated.  It  appears 
that  the  appellee,  M.  A.  Hughes,  was  for- 
merly tbe  wife  of  B.  T.  Anderson,  with 
whom  she  resided  for  many  years  on  a  farm 
near  Lynnyllle,  In  Graves  county.  Andnrson 
died  owing  certain  debts,  which  were  secur- 
ed by  a  lien  on  tbe  farm  mentioned.  These 
Hen  debts  were  purctiased  by  tbe  appellee 
with  her  own  money,  and  after  thus  acquir- 
ing tbem  she  brought  suit  In  equity  foi  the 
purpose  of  subjecting  tbe  land  to  their  pay- 
ment, and  for  tbe  further  purpose  of  obtain- 
ing a  settlement  of  tbe  decedent's  estate. 
While  this  action  was  still  pending,  she  in- 
termarried with  one  T.  A.  Hughes.  When 
the  land  was  sold  by  the  master  commis- 
sioner, It  was  bought  by  her  to  satisfy  ber 
Hen  debts,  and  under  an  agreement  with  ber 
husband  T.  A.  Hughes,  whereby  be  was  to 
pay  certain  of  ber  debts— perhaps  a  part  of 
what  she  was  to  pay  for  the  land—in  con- 
sideration of  which  she  caused  the  land  to 
be  conveyed  by  the  oommlsaloner  to  herself 
and  husband  jointly.  The  land  was  continu- 
ously occupied  by  them  as  a  homestead  until 
about  August,  1900,  and  was  then  sold  by 
them  for  f2,400.  They  paid  some  debto  out 
of  the  sum  realized  for  tbe  land,  amounting 
to  about  $400,  and  the  fZfiOO  remaining  of  tbe 
money  realized  from  the  sale  they  deposited 
in  a  bank  in  tbe  town  of  Murray.  This  sum 
remained  In  the  bank  until  December,  1900, 
at  which  time  domestic  trouble  arose  between 
the  appellee  and  her  husband;  and  he,  with- 
out her  knowledge  or  consent,  drew  out  of 
the  bank  f 760  or  $800  of  the  amount  they  had 
on  deposit,  and  at  the  same  time  apparently 
abandoned  bis  wife.  She  then  secured  pos- 
session of  what  was  left  of  the  money  in 
bank,  amounting  to  $1,200  or  $1,250.  About 
that  time  she  employed  the  appellants  law- 
yers) to  bring  for  her  tbe  suit  for  divorce 
and  alimony  against  ber  husband  T.  A. 
Hughes,  and  the  suit  was  filed  by  them  De- 
cember 24,  1900.  But  the  case  appears  to 
have  been  settled  by  the  parties.  At  any 
rate,  it  was  never  prosecuted  to  Judgment, 
and  the  fee  which  they  charged  her  for  their 
services  In  that  case  Is  the  same  for  which 
they  obtained  a  Judgment  against  her,  as  al- 
ready stated.  On  the  4th  of  January,  1901, 
the  appellee  bought  from  F.  W.  Bagby  a 
small  tract  of  land  near  Sedalia,  Ky.,  in 
which  she  invested  not  less  than  $1,000  of 
the  purchase  money  which  she  had  received 
from  the  Lynnvllle  farm.  The  title  to  tbe 
Sedalia  land  was  conveyed  to  appellee  alone 
by  deed  from  Bagby,  and  she  at  once  moved 
on  the  land  with  ber  fomlly,  composed  of  her- 
self and  ber  son,  Hugh  Anderson,  who  was 
then  16  years  of  age.  Her  son-in-law,  John 
Jenldns,  and  his  wife  also  moved  upon  the 
Bagby  land,  and  lived  with  her.  Appellee 
continued  to  Uve  upon  and  occupy  the  Bagby 
laDd  as  a  homestead  imtil  the  8d  day  of 
June,  1901,  when  she  exchanged  it  for  tbe 
lot  in  the       of  Bfoyfleld  tn  controrervy  in 
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this  action,  which  lot  bas  been  occupied  bj 
appellee  and  family  aa  a  homeatead  from  the 
3d  day  of  Jane  down  to  the  present  time. 
According  to  the  evidence  found  In  the  rec- 
ord, the  fair  market  value  of  the  lot  will  not 
exceed  $800. 

It  seems  to  be  conceded  by  the  appellants 
that  the  Sedalla  or  Baghy  land,  which  was 
exchanged  for  the  house  and  lot  In  Mayfield, 
was  purchased  by  the  appellee  with  the  pro- 
ceeds realized  from  the  sale  of  the  Lynn- 
rllle  tract,  and  that  the  Sedalla  land  was  ac- 
quired by  the  appellee  for  use  as  a  place  of 
residence  and  homestead;  and  it  is  not  de- 
nied by  tbem  that  the  house  and  lot  in  May- 
field  bas  been  so  used  by  appellee  and  her 
family.  It  Is,  however,  contended  by  the  ap- 
pellants that  their  debt  against  the  appellee 
was  created  before  her  purchase  of  the  Se- 
dalla farm,  and  after  her  sale  of  the  Lynn- 
vllle  farm,  and  that  the  sale  of  the  latter 
farm  was  made  by  appellee  and  her  hus- 
band with  the  Intention  of  leaving  this  state, 
and  for  the  purpose  of  permanently  locating 
In  the  state  of  Arkansas,  to  which  state  her 
son,  Charles  Anderson,  soon  thereafter  re- 
moved, to  engage  in  the  business  of  manu- 
facturing brooms,  and  that  the  money  with 
which  to  engage  In  ttiat  enterprise  was  fur- 
nished him  by  the  appellee  with  the  und^ 
standing  that,  upon  the  removal  of  herself 
and  husband  to  the  state  of  Arkansas,  they 
would  become  partners  with  Charles  Ander^ 
son  In  that  business.  It  is  furthw  contend- 
ed that  the  sale  of  the  Lynnvllle  farm  by 
appellee  and  her  husband  for  the  purpose  of 
taking  up  their  residence  In  Arkansas 
amounted  to  an  abandonment  upon  their  part 
of  their  homestead.  Tliat  Is  to  say,  that  the 
appellee  thereby  lost  her  right  to  be  longer 
regarded  as  a  housekeeper  with  a  family, 
which  right  could  not  be  revived  by  a  subse- 
quent determination  to  remain  a  resident  of 
the  state  of  Kentucky,  or  by  the  purchase 
of  another  tract  of  land  with  the  intention 
of  living  upon  and  occupjring  it  as  a  home- 
stead. Unfortunately  for  the  appellants, 
this  contention  does  not  receive  the  support 
of  the  Kentucky  authorities,  for,  under  the 
law  as  held  in  this  state,  even  if  appellee 
had  sold  the  Lynnvllle  farm  with  the  Inten- 
tion of  moving  permanently  to  Arkansas, 
she  would  still  have  been  entitled  to  all  of 
her  exemptions  until  her  expectation  bad 
been  accomplished,  or,  at  all  events,  nntll 
she  reached  the  border  of  the  state.  In  oth- 
er words,  the  Intention  to  remove  without  a 
completion  of  the  act  does  not  constitute 
abandonment.  Hemphill  v.  Haas,  Lyons  ft 
Co.,  88  Ky.  496,  11  S.  W.  510;  Carroll,  etc, 
v.  Dawson,  etc.,  103  Ky.  738,  46  S.  W.  222. 
The  evidence  in  the  case  does  not  sustain  ap- 
pellants* contention.  Ui>on  the  contrary,  it 
shows  that  appellee  had  no  intention  what- 
ever of  removing  from  the  state  of  Ken- 
tucky to  permanently  reside  In  Arkansas  or 
elsewhere.  She  did  contemplate  a  visit  to 
her  toa  In  Arkansas,  bnt  not  for  tbe  purpose 


of  remaining  there,  or  of  going  into  business 
with  him.  It  is  true  tliat  she  furnished  him 
$400,  bnt  only  as  a  loan,  evidenced  by  his 
note  taken  at  the.  time  the  loan  was  extend- 
ed; and  It  Is  shown  by  the  testimony  of  S. 
R.  Doughtle,  Erwln  Palmer,  and  John  Can- 
ter that  she  talked  with  each  of  them  about 
buying  land  of  them.  These  conversations 
occurred  In  part  about  the  time  of  and  soon 
after  the  sale  of  the  Lynnvllle  farm,  and  in 
part  some  months  after  lt»  sale;  and  it  is 
shown  by  the  testimony  of  appellee  herself, 
that  of  her  son,  Hugh  Anderson,  and  h«r 
soU'In-law,  Jenkins,  that  she  began  negotia- 
tions looking  to  the  purchase  of  the  Sedalla 
farm  from  Bagby  shortly  before  the  instita- 
tlon  of  the  suit  for  divorce  against  her  hus- 
band, and  consequently  before  the  creatlw 
of  the  debt  for  which  her  bouse  and  lot  was 
attempted  to  be  sold.  It  la  true  that  tbe 
appellants  both  testifled  that,  in  a  coaveraa- 
tlon  with  them  at  the  time  of  Inrtitntlng  the 
divorce  suit,  they  received  from  appellee 
statements  to  the  effect  that  she  was  going 
to  Arkansas  to  reside  permanently,  and  tbey 
embraced  in  the  petition  tor  a  divorce  a 
statement  to  the  effect  that  sncb  was  her 
purpose.  But  one  of  them  (Hester),  In  giv- 
ing his  deposition,  declined  to  state  that  she 
used  tbe  word  "permanent*'  or  "permanent- 
ly" In  connection  with  her  going  to  Arkan- 
sas. It  is  also  true  that  Bagby,  from  whom 
she  purchased  the  Sedalla  farm.  In  giving 
his  deposition,  stated  it  as  his  recollection 
that  the  first  conversation  that  he  bad  wltb 
appellee  in  reference  to  the  sale  to  her  of 
tbe  land  occurred  tbe  day  before  the  sale 
was  consummated;  but  In  this  he  is  con- 
tradicted by  appellee,  her  son,  Hugh,  and' 
Boa-ln-law,  Jenkins,  the  latter  of  whom  tes- 
tified tliat  the  first  conversation  between  ap- 
pellee and  Bagby  on  that  subject  occurred 
about  a  week  before  the  trade  was  made; 
and  appellee  and  her  son,  Hugh,  both  testi- 
fied that  negotiations  with  Bagby  for  the 
purchase  of  the  Sedalla  land  began  before  the 
institution  of  the  divorce  suit  It  Is  not, 
•howevCT,  material  whether  the  purchase  of 
the  Sedalla  land  was  made  before  or  after 
the  creation  of  the  appellants'  debt,  as  it 
appears  from  the  recca'd  that,  though  the 
Lynnvllle  farm  had  been  sold  some  four  or 
five  months  before  the  Sedalla  form  was  par- 
chased,  it  was  the  intention  of  appellee  at 
the  time  of  Its  sate  to  reinvest  its  proceeds 
in  other  real  estate  In  Kentucky,  to  be  oc- 
cupied by  her  as  a  homestead,  that  this  pur- 
pose continued  In  her .  mind  down  to  the 
time  of  the  purchase  of  the  Sedalla  farm, 
and  that  she  preserved  at  least  as  much  as 
11,000  of  the  proceeds  of  tbe  sale  arising 
from  the  Lynnvllle  farm  to  be  used  in  pur- 
chasing the  desired  homestead.  The  money 
BO  held  and  preserved  by  her  could  not  at 
any  time  before  Its  Investment  In  the  Se- 
dalla farm  have  been  subjected  to  the  pay- 
ment of  any  debt  owing  by  the  appellee. 
Brooks  T.  GoHIns,  11  Bush,  622;  Bnlo  t.  Mvr 
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pliy  (K7.)  Kl  S.  W.  812.  Such  seems  to  bave 
been  the  ruling  of  this  court  in  the  case  of 
Cooper  r.  Amett,  26  8.  W.  811,  wherein  It  Is 
said:  "As  to  Amett,  It  is  erldent  that,  as 
he  had  a  homestead  In  the  Henderson  county 
farm,  he  had  one  in  the  land  boi^ht  in  Hop- 
kins connty  with  the  proceeds  of  its  sale. 
It  la  said  that  the  answer  does  not  disclose 
that  he  sold  the  first  farm  with  the  Int^ttoh 
of  reinvesting  In  a  homestead,  and  the  pur- 
chase of  the  tatter  must  he  regarded  as  an 
original  purchase  of  the  homestead,  and 
therefore  the  debt  of  the  appellant  was  cre- 
ated prior  to  the  purchase.  We  think  this 
contention  demands  too  strict  a  constroctlon 
of  the  homestead  act  Before  any  eff«t 
was  made  to  reach  the  proceeds  of  the  sale 
of  the  lands  in  Henderson  county,  or  while 
such  proceeds  were  In  the  hands  of  the  debt- 
or, at  which  time  the  inquiry  might  be  ma- 
terial 88  to  the  Intention  with  which  the 
proceeds  were  held,  the  debtor  does  In  fact 
invest  it  In  a  homestead;  and  this,  we  think, 
was  not  an  original  obtratlon  or  purchase  of 
a  homestead,  or  one  obtained  or  purchased 
titter  the  creation  of  the  debt  set  up  in  this 
case."  We  find,  therefore,  that,  under  the 
rule  announced  in  the  case,  supra  (Oooper  t. 
Amett),  the  owner  of  land  in  which  a  right 
to  the  homestead  exists,  who  sells  and  re- 
invests the  proceeds  In  other  land,  on  which  | 
be  resides,  has  a  hnnestead  r^ht  In  the  lat- 
ter against  debts  eztstlng  at  the  time  of  its 
pmrcbase.  Such  a  purdiase  of  land  is  bat 
the  continuance  of  the  original  bomestoid 
right,  and  is  not  the  obtentlon  of  a  new 
homestead. 

But  it  is  insisted  for  the  appellants  that 
the  husband  is  the  head  of  the  family,  and 
that  be  alone  can  clatan  a  homestead,  and 
that  such  a  right  cannot  exist  In  behalf  of 
both  husband  and  wife  at  the  same  time: 
in  other  words,  that,  as  the  husband  of  ap- 
p^ee  Is  still  UTlng  and  undlTorced  from  her, 
the  right  to  a  homestead  exists  In  the  bus- 
tMind  alone,  if  It  exists  at  all  In  this  case, 
and  cannot,  therefore,  be  asawted  by  Vne 
wife,  although  the  lot  sought  to  be  subjected 
to  the  appellants'  debt  was  paid  for  with  the 
wife's  money  excluslTely.  Section  1702,  Ky. 
St.  1898,  provides  that  tiiere  shall  be  ex- 
empt from  all  debts  or  liabilities  "so  much 
land.  Including  tbe  dwelling  house  and  apr 
purtenances  owned  by  debtors,  who  are  ac- 
tual bona  fide  housekeepers  with  a  family 
resident  in  this  commonwealth,  as  shall  not 
exceed  In  value  $1,000.00."  The  homestead 
exeinpUoD  here  allowed  Is  not  for  tbe  head  of  i 
tbe  family,  but  It  is  Cor  tbe  benefit  of  debtors 
who  own  land,  and  who  are  actual,  bona 
fide  housekeepers,  with  a  family,  resident  In 
this  commonwealth.  Undoubtedly  the  wife 
may  own  land,  and  also  be  a  debtor,  and  why 
may  she  not  also  be  an  actual,  bona  fide 
hoos^eeper,  with  a  family?  Unquestiona- 
bly, such  would  be  her  status  if  the  husband 
flhould  fall  to  provide  a  home  for  tbe  family. 
In  Johnson  v.  Kesaler,  87  Ey.  468,  9  S.  W. 


894,  It  was  held  that,  where  the  husband  and 
wife  Jointly  own  property  in  which  home- 
stead exists,  the  husband,  as  agalntt  his 
debts.  Is  entitled  to  have  the  entire  home- 
stead allotted  out  of  his  Interest  And  this 
rule  applies  although  tiw  house  occupied  is 
on  the  land  of  the  wife.  In  Herring  v.  John- 
ston, 72  8.  W.  793,  a  common-law 'Judgment 
was  rendered  against  husband  and  wife  on 
a  note  executed  by  them  since  1891,  and  an 
execution  Issued  thereon,  which  was  levied 
on  a  tract  of  land  belonging  to  the  wife.  She 
Insisted  that,  even  if  the  land  were  subject 
to  the  execution,  she  was  entitled  to  a  home- 
stead In  it  and  that  none  had  been  set  apart 
to  her.  In  passing  upon  the  claim  of  the 
wife  to  tbe  homestead  In  that  case,  this  court 
Bald:  "Appellant  at  the  time  of  the  levy 
of  the  execution  upon  her  land,  and  of  Its 
sale  thweundw,  was  a  married  woman,  with 
a  fiamily.  The  family  was  composed  of  ap- 
pellant her  husband,  and  a  number  of  Infant 
children.  Appellant  was  the  debtor  In  this 
case.  *  *  •  The  statute  [section  1702, 
Ky.  St  1899]  exempts  from  ordinary  debts 
a  homestead.  Unlike  the  statutes  of  many  of 
the  states,  this  exemption  Is  not  to  'the  head 
of  tbe  family,*  nor  to  the  taouMfaolder,'  but 
It  is  'so  much  land.  Indudlng  the  dwelling 
hnuse  and  appurtenances  owned  by  the  debt- 
I  ors.  who  are  actually  bona  flde  housekeep- 
ers, with  a  family,  resident  in  this  common- 
wealtb,  as  shall  not  exceed  in  value  fl,- 
000.00.'  It  is  true,  where  the  husband  Is  liv- 
ing, he  is  still  bound,  notwithstanding  tbe 
removal  of  tbe  most  of  the  former  1^1  dis- 
abilities of  married  womra,  to  provide  a 
home  and  support  for  bis  family,  his  wife  In- 
cluded. But  many  of  them  do  not  do  It. 
Harried  women  have  been  given  more  and 
more  rights  over  their  property,  and  more 
power  to  oonttact  and  trade  as  If  single. 
Tbe  design  of  tbe  Legislature  has  been  to 
oilarge  their  opportunities  and  privileges, 
to  tbe  end  that  their  conditions  might  be 
improved.  It  could  never  have  been  their 
purpose  to  give  married  women  the  almost 
unrestricted  right  to  contract  debts,  and  not 
to  afford  them  the  same  exemptions  Arom 
debt  that  are  given  to  men.  If  tbe  woman 
assumes  debts,  having  a  family,  she  ought 
to  be,  and  is,  entitled  to  Just  the  same  ex- 
emptions as  a  man  with  a  family.  If  ber 
husband  cannot  or  will  not  support  her  and 
ber  children,  she  must  do  It  herself.  When 
she  becomes  the  debtor,  the  statute  Is  foi 
her  protection,  and  for  the  protection  of 
i  those  dependent  upon  her.  Wapplea,  Home- 
stead &  Exemption.  120.  The  Legislature 
has  expressly  recognized  that  the  married 
woman  may  own  a  'homestead'  In  her  own 
right  by  section  1706,  Ky.  8t  1899,  providing 
that  the  homestead  of  the  woman  shall,  in 
like  manner,  be  for  the  use  of  her  surviving 
husband,  and  her  children.' "  It  is  true  that 
the  court  held  that  it  was  unnecessary  to 
determine  In  the  case  supra  (Herring  v.  John- 
ston) the  question  of  whethw  or  not  the 
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wife  and  her  busband  were  entitled  each  to 
a  homestead  In  their  lands;  and  the  point 
was  no^  therefore,  decided,  because  not  pre- 
sented, although  the  husband  owned  a  small 
tract  of  land  adjoining  his  wife's  but  with- 
out a  dwelling  house  on  It.  and  which  had 
never  been  occupied  by  dther  of  them  ai 
a  homestead.  In  the  case  at  bar,  although 
It  appears  that  the  husband  and  wife  ware 
joint  owners  of  the  I^nrnvllle  tract  of  land, 
It  is  not  averred  In  the  petition,  oi*  In 
any  subseqneut  pleading  filed  by  the  appel- 
lant, that  the  wife's  (appellee's)  right  to 
the  homestead  to  the  lot  In  controversy  is 
In  any  way  affected  by  the  fact  that  the 
husband  owned  an  undivided  half  of  the 
Lynnvllle  farm  at  the  thne  of  Its  sale, 
though  the  qnestlon  Is  attempted  to  be  raised 
In  the  brief  of  counsel  for  appellants,  so 
that  question  is  not  before  us  for  decision, 
nor  is  its  decision  necessary,  because  it  is 
manifest  that  not  more  than  appellee's  half 
of  the  proceeds  of  the  Lynnvllle  farm  went 
into  the  Sedalla  tract  which  was  exchanged 
by  her  for  the  lot  In  controversy.  It  Is  fur- 
ther manifest  that  the  husband  Is  asserttog 
no  claim  in  this  case  to  a  homestead  in  his 
own  b^alf,  and,  as  he  unites  with  the  wife 
in  this  action  for  the  purpose  of  confirming 
her  tiUe  to  the  homestead  in  controversy, 
he  will  by  reason  thereof  be  estopped  from 
making  any  future  claim  to  anch  a  home- 
stead for  himself. 

In  onr  opinion,  it  Is  not  material  whether 
or  not  the  husband  of  appellee  contrlbatea  to 
any  extent  to  the  support  of  the  family.  In 
view  of  the  fact  that  she  owes  the  debt  due 
the  api>ellaDts,  and  that  she  is  a  bona  flde 
housekeeper,  with  a  family,  resident  In  this 
commonwealth,  and  the  owner  of  the  lot  in 
controversy,  and  was  ocenpylng  it  as  a  home- 
stead at  the  time  it  was  levied  upon  and 
sold  under  the  appellants'  execution,  we  know 
of  no  reason  why  she  should  not  be  entitled 
to  it  as  a  homestead.  We  are  therefore  of 
the  opinion  that  the  judgment  of  the  chan- 
cellor allowing  ber  the  homestead  Is  sustain- 
ed by  the  evid«ice  and  authorized  by  law. 

The  judgment  Is  therefore  affirmed. 


OOMMONWHALTH  v.  TRHNT  et  at 
(Ooort  of  it^peals  of  Kentucky.   Dec  9,  1903.)' 

PBTROLBUH— PRSTSNTION  OV  WASTB-LBO* 
ISLATIVB  CONTROL  —  PLUQQINO  WBLLS  — 
STATUTBS  —  OONSTRUOnON-^BNAI.  ACTS— 
LBGISIiATITX  INTBNT. 

1.  Acts  1881-83.  pp.  60.  61  (Ky.  St.  1899,  H 
8910-3814)  provide  (1)  for  the  confinement  of 
gas  in  wells  until  Its  ntUization;  (2)  for  the 
pluKging  of  abandoned  wells;  (3)  that  landown- 
ers adjacent  to  wells,  the  owners  of  which  fall 
to  eomplr  with  section  1,  may  enter  on  their 
lands  and  plug  the  wells;  (4)  that  owners  of 
land  adjacent  to  abandoned  wells  may  enter 
and  plug  them;  (6)  declare  an  emergency,  on 
account  of  the  nnmber  of  abandoaed  wells  in 
the  state.  HtM,  that  since  sections  2  and  6 
provide  expressly  and  solBclently  for  abandon- 
ed wells,  and  aectiou  1  and  4  are  not  so  lim- 


ited, those  latter  sections  provide  for  wella  not 
abandoned,  although  the  emergency  was  decU^ 
ed  to  exist  only  as  to  al>andoned  wells. 

2.  Acts  1881-83,  pp.  60.  61  (Sy.  8L  188»,  U 
8910-3914),  enacted  mr  the  purpose  of  prevent- 
log  the  waste  of  gas,  provide,  in  sectiMi  1,  that 
owners,  etc..  of  gas  wells,  shall  confine  the  gu 
until  snch  time  as  it  shall  be  utilised,  and  In 
section  4  that  owners  of  lands  adjacent  to  un- 
plugged wells  may  enter  and  sing  the  welli  if 
their  awvaxn  neglect  to  do  so.  Abandoned 
wells  are  provided  for  in  sections  2  and  6,  tnd 
section  4  makes  no  providon  for  a  well  that  is 
shut  in,  the  gas  escaping  from  another  poini 
than  the  weU  itself.  £«U.that  section  1,  b^t 
broader  than  section  4.  linitoses  a  doty  on  the 
ownen  to  confine  the  gas,  irrespective  of  the 
point  of  its  escape,  and  such  owners  are  lia- 
ble for  permitting  gas  to  escape  through  [iip«a 
at  a  point  other  than  the  well,  independently 
of  the  liability  Imposed  by  section  4  tor  per 
mittlng  the  gas  to  escape  at  the  well. 

3.  Under  Ky.  St.  1899.  H  459,  460.  providhig 
that  statutes  shall  be  construed  to  effectaate 
legislative  Intent,  and  providing  for  a  Ubetal 
constmction.  In  the  light  of  the  common  and 
approved  usage  of  langaage,  except  in  the 
case  of  technical  words  and  phrases,  penal  en- 
actments must  be  construed  as  other  statntei, 
with  a  view  to  carrying  out  the  intention  ef 
the  Legislature;  all  QUtechnlcal  words  and 
phrases  being  cMistmed  according  to  t^e  com- 
mon and  approved  use  of  langnage. 

4.  In  eonstmins  a  atatnte^  tte  court  will 
look  to  the  whole  act,  and  the  purpose  of  the 
makers  in  its  enactment. 

6.  Under  Acts  1881-88.  pp.  60.  61  (Ky.  St 
1889.  H  8910-8914),  enacted  for  the  ^eventton 
of  the  waste  of  gas.  and  eujtrtning  the  plugKiog 
of  wells  not  in  use,  it  cannot  be  contended,  that 
the  owners  of  wells  may  do  as  they  please  with 
gas  after  reduced  to  possession  by  them,  for  the 
gas  coming  from  the  gas  meter  is  replaced  by 
other  gas  coming  from  the  well. 

6.  Acts  1891-93,  pp.  60,  61  (Ky.  St.  H  3910- 
8914),  enacted  for  the  prevention  of  the  waste 
of  gas.  and  enjoining  the  plugging  of  wdls  not 
in  use,  was  within  ttie  le^stative  power  to  en- 
act, as  a  protection  of  the  natural  reaonrcea  of 
the  state,  to  the  riadtts  of  the  public  in  which 
the  ri^ts  of  indlndnal  ownm  are  nbject. 

Appeal  from  Otrcnlt  Conrt;  Meade  CiMmty. 

*To  be  offldally  reported." 

Pmal  action  by  flie  commonwealOi  agidnsi 
I.  H,  Trent,  Jr.,  and  others.  From  a  Judg- 
ment of  dismlsBBl,  plaintiff  appeals.  Be- 
Tereed. 

J.  D.  Hardin.  GUfton  J.  Pratt,  and  J.  W. 
Lewis,  for  the  Commonwealth.  Humphrey. 
Burnett  &  Humphrey,  F.  M.  Sackett,  and 
Alexander  O.  Barrett,  for  appellees. 


HOBSON.  J.  This  la  a  penal  action  insti- 
tuted by  the  commonwealth  against  appel- 
lees. The  court  sustained  a  demurrer  to  tbv 
petition,  and  dismissed  the  action.  The  only 
question  on  the  appeal  Is  whether  the  facts 
stated  constitute  a  cause  of  action.  It  is 
averred  to  the  petition  that  the  defendants 
conspired  and  confederated  togetlier  for  the 
unlawful  purpose  of  obtaining  and  wasting 
natural  gas  from  lands  embraced  in  tbe  gas 
belt  of  Meade  county,  Ky.;  that,  to  effectu- 
ate and  carry  out  this  purpose,  they  bored 
six  wells  in  this  gas  belt,  four  of  tbem  prov- 
ing to  be  flue,  producing  gas  wells,  snd  yield- 
ing about  600.000  feet  <tf  gss  pw  day;  that 
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those  wellB  were  In  the  possession  and  under 
tbe  atraolute  contAl  of  the  def^dants,  el- 
thir  as  owners,  agents,  or  managers,  and 
tbat  the  defendants,  under  the  pretense  of 
mannCactorlng  lampblack,  but  really  with  the 
unlawful  purpose  to  waste  tbe  gas  and  de- 
stroy the  gas  territory  in  Meade  county,  Ky., 
wlllfally  and  maliciously  burned  and  wasted 
all  of  the  gas  from  the  four  wells  after  It 
had  been  piped  into  a  general  tank  or  gasom- 
eter from  the  day  of  December,  J1901, 

to  tbe  14th  day  of  June,  1002.  In  violation  of 
the  rights  of  the  owners  of  the  gas  land,  and 
contrary  to  the  provisions  of  the  statute.  It 
is  also  alleged  that  the  wells  were  not  util- 
ized by  the  defendants  within  three  months 
after  they  were  bored,  nor  shut  In  so  as  to 
prevent  tbe  product  from  wasting  by  escape, 
bat  that  the  defendants  sufTered  and  per- 
mitted the  gas  to  escape  and  waste  as  above 
set  out  It  Is  insisted  for  the  appellees  that 
tbe  facta  stated  make  out  no  cause  of  action 
under  the  statute,  for  the  reason  that  it  Is 
not  charged  that  the  gas  was  allowed  to 
waste  by  escape  at  the  well,  and  that  the 
T^eglslature  did  not  mean  to  make  criminal 
the  use  by  the  citizen  of  his  own  property, 
even  though  that  use  brought  him  no  pe- 
cuniary profit  or  was  unwise.  On  the  other 
band,  it  Is  Insisted  for  the  state  that,  If  tbe 
defendants  willfully  and  maliciously  wasted 
the  gas,  the  form  In  which  they  did  so  Is  Im- 
material, under  the  statute.  The  question 
turns  upon  the  proper  construction  of  the 
act,  which  is  as  follows: 
"An  act  to  prevent  the  wasting  of  petroleum, 
natural  gas,  salt  water,  and  to  provide  for 
the  plugging  of  all  abandoned  wells. 

"Be  It  enacted  by  the  General  Assembly 
of  the  commonwealth  of  Kentucky: 

"Section  1.  That  from  and  after  the  pas- 
sage of  thU  act,  any  person  or  ccorporatlon, 
and  each  and  every  of  them.  In  possession, 
whether  as  owner,  lessee,  agent  or  manager, 
of  any  well  in  which  petroleum,  natural  gas 
or  salt  water  has  been  found,  shall,  unless 
said  product  Is  sooner  utilized,  within  a  rea- 
ftonable  time,  not,  however,  exceeding  three 
(3)  months  from  the  completion  of  said  well, 
*n  order  to  prevent  said  product  wasting  by 
escape,  shut  In  and  confine  the  same  In  said 
well  until  such  time  as  It  shall  be  utilized: 
provided,  however,  that  this  section  shall  not 
apply  to  gas  escaping  from  any  well  while 
it  is  being  operated  as  an  oil  well,  or  while 
It  Is  used  for  any  fresh  or  mineral  water. 

"Sec.  2.  That  whenever  any  well  shall  have 
been  put  down  for  the  purpose  of  drilling  or 
exploring  for  oil,  gas  w  salt  water,  upon 
abandoning  or  ceasing  to  operate  the  same, 
tbe  person  or  corporation  In  possession  as 
aforesaid  shall,  for  the  purpose  of  excluding 
all  fresh  water  from  the  gas-bearing  rock  and 
before  drawing  the  casing,  fill  up  the  well 
with  sand  or  rock  sediment  to  the  depth  of 
at  least  twenty  (20)  feet  above  the  rock 
which  holds  the  oil,  gas  or  salt  water,  and 
drive  a  round  seasoned  wooden  plug,  at  least 


three  (3)  feet  In  length,  equal  In  diameter  to 
tbe  diameter  of  tbe  well  below  tbe  casing, 
to  a  point  at  ieaat  five  (5)  feet  below  the  bot- 
tom of  the  casing;  and  Immediately  aft^ 
drawing  the  casing^  shall  drive  a  round  sea- 
soned wooden  plug,  at  a  point  just  below 
where  the  lower  end  of  the  casing  rests, 
which  pli%  shall  be  at  least  three  (3)  feet 
In  length,  tapering  In  form,  and  of  the  same 
diameter,  at -the  distance  of  eighteen  (IS) 
inches  from  the  smaller  end,  as  the  diameter 
of  the  hole  below  the  point  at  which  It  Is 
to  be  driven.  After  the  plug  has  been  prop- 
erly driven,  there  shall  be  filled  on  top  of  the 
same  sand  or  rock  sediment  to  the  d^th  of 
at  least  five  (5)  feet 

"Sec.  3.  Any  person  or  corporation  who 
shall  violate  any  of  tbe  provisions  of  the  first 
or  second  sections  of  this  act  shall  be  liable 
to  a  penally  of  one  hundred  dollars  ($100)  for 
each  and  every  violation  thereof,  and  tbe 
further  penalty  of  one  hundred  dollars  ($100) 
for  each  thirty  (30)  days  during  which  said 
violation  shall  continue;  and  all  such  penal- 
ties shall  be  recovered,  with  costs  of  suit,  In 
the  name  of  the  state,  for  the  use  of  tbe  coun- 
ty in  which  the  well  shall  be  located. 

"Sec.  4.  Whenever  any  person  or  corpora- 
tion in  possession  of  any  well  In  which  oil, 
gas  or  salt  water  has  been  fonnd,  shall  foil 
to  comply  with  the  provisions  of  the  first  sec- 
tion of  this  act.  any  person  or  corporation 
lawfully  In  possession  of  lands  situate  ad- 
jacent to  or  In  the  neighborhood  of  said  well, 
may  enter  upon  the  lands  upon  which  said 
well  is  situated,  and  take  possession  of  said 
well  from  which  oil.  gas  or  salt  water  Is  al- 
lowed to  escape,  or  waste.  In  violation  of  said 
first  section,  and  tube  and  pack  said  well, 
and  shut  In  said  oil,  gas  or  salt  water,  and 
may  maintain  a  civil  action  In  any  court  of 
this  state  against  the  owner,  lessee,  agent  or 
manager  of  said  well,  and  each  and  every  of 
them,  Jointiy  and  severally,  to  recover  the 
cost  thereof.  This  shall  be  In  addition  to 
the  penalties  provided  by  the  third  section 
of  this  act. 

"Sec.  5.  Whenever  any  person  or  corpora- 
tion shall  abandon  any  well,  and  shall  fall 
to  comply  with  the  second  section  of  this 
act,  any  person  or  corporation  lawfully  in 
possession  of  lands  adjacent  to  or  In  tbe 
neighborhood  of  said  well,  may  enter  upon 
the  land  upon  which  said  well  Is  situated, 
and  take  possession  of  seld  well,  and  plug 
the  same  in  the  manner  provided  by  the  sec- 
ond section  of  this  act,  and  may  maintain  a 
clvU  action  in  any  court  of  this  state  against 
the  owner  or  person  abandoning  said  well, 
and  every  of  them,  jointly  and  severally,  to 
recover  the  cost  thereof.  This  shall  be  In  ad- 
dition to  the  penalties  provided  by  the  third 
section  of  this  act:  provided,  this  section 
shall  not  apply  to  pmons  owning  the  lands 
on  which  said  well  or  wells  are  situated  and 
drilled  by  other  parties;  and  in  case  the  per^ 
son  or  corporation  drilling  said  well  or  wells 
l0  Insolvent  then.  In  that  event,  any  per- 
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son  or  corporatloa  In  posseaMon  of  lands  ad- 
jacent to  or  In  tlie  neighborhood  of  said  wdl 
or  wells,  may  enter  npon  the  land  upon 
which  said  well  or  wells  are  situated  and 
take  possession  of  said  well  or  wells,  and 
plug  the  same,  in  the  manner  provided  for  in 
the  second  section  of  this  act,  at  their  own 
expense.  * 

"Sec.  6.  Inasmuch  as  large  quantities  of 
petroleum,  natural  gas  and  salt  water  are 
now  flowing  to  waste  in  this  state  from  wells 
which  have  been  abandoned  and  never  plug- 
ged up,  and  inasmuch  as  the  said  waste  is 
likely  to  be  greatly  Increased  by  develop- 
ments now  In  progress,  therefore  an  emer- 
gency exists;  and  on  account  of  such  emer- 
gency, this  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage." 

Acts  1891-93,  pp.  00-62  CEy*  St  1899,  H 
3810-3914). 

It  is  argued  with  much  force  that  as  by 
section  4  the  adjoining  owner  Is  allowed  to 
take  possession  of  and  plug  up  any  well 
from  which  gas  is  allowed  to  escape  by 
waste,  and  as  by  section  6  the  act  is  made 
to  take  effect  from  Its  passage,  because  of 
the  gas  then  flowing  to  waste  from  wells 
which  had  been  abandoned  and  never  plug- 
ged up,  the  whole  act  applies  only  to  aban- 
doned wells,  or  those  left  open,  and  not  to 
waste  of  gas  elsewhere  than  at  the  well. 
Sections  2  and  5,  by  their  terms,  apply  to 
abandoned  wells,  and  the  existence  of  these 
abandoned  wells  is  tlie  reason  given  in  sec- 
tion 6  for  making  the  act  take  effect  from 
Its  passage;  but  sections  1  and  4  are  not  by 
their  terms  limited  to  abandoned  wetls,  and, 
as  abandoned  wells  are  fully  provided  for  In 
sections  2  and  5,  It  must  be  concluded  that 
In  sections  1  and  4  the  Legislatiu-e  was  pro- 
viding for  wells  that  wexe  not  abandoned. 
The  fact  that  certain  cases  were  deemed  by 
the  Legislature  a  sufficient  reason  for  making 
the  act  take  effect  from  its  passage  does  not 
show  that  only  these  cases  were  Intended  to 
be  remedied.  Nor  does  the  fact  that  a  rem- 
edy Is  given  In  a  certain  class  of  cases  to  the 
owners  of  the  adjacent  land  indicate  that  ap- 
pellees might  not  be  liable  in  another  class 
of  cases  for  the  penalty  of  wasting  the  gas 
under  seetloo  1.  Section  4  applies  only  to  a 
well  "from  which  oil,  gas  or  salt  water  Is 
allowed  to  escape  or  waste,"  and.  from  Its 
phraseology,  applies  only  to  waste  at  the  well 
or  to  wells  left  open.  It  does  not  apply  to 
abandoned  wells,  for  these  are  provided  for 
by  section  5;  nor  does  it  apply  to  any  well 
that  Is  shut  in,  for  the  adjoining  owner  is 
authorized  by  the  section  to  "tube  and  pack 
said  well,  and  shut  in  said  oil,  gas  or  salt 
water."  The  section  does  not  contemplate 
that  the  adjoining  owner  may  commit  a 
breach  of  the  peace,  or  take  possession  of  a 
well  which  la  shut  in,  and  from  which  the 
goM  Is  piped  to  another  point  But  section  1 
requires  that  every  person  In  possession  as 
owner,  lessee,  agent,  or  manager  of  any  well 
la  which  petroleum,  natural  gas,  or  salt  water 


has  been  found  "shall,  unless  nid  product  is 
sooner  utilized,  within  a  reasonable  time, 
not,  however,  exceeding  three  months  from 
the  completion  of  said  well,  In  order  to  pre- 
vent said  product  wasting  by  escape,  shut  In 
and  confine  the  same  in  said  well  until  such 
time  as  It  shall  be  utilized."  This  section 
looks  to  the  utilizing  of  the  product  of  the 
wella  It  requires  the  product  to  be  shut  In 
nnd  confined  In  the  weil  until  such  time  as 
It  shall  be  utilized,  in  order  to  preveflt  Its 
wasting  by  escape.  The  person  in  possession 
of  a  well,  who  falls  to  shut  In  and  confine 
the  product  In  the  well  until  such  time  as  It 
shall  be  utilized,  violates  the  letter  of  the 
statute,  regardiessly  of  how  the  product  may 
be  destroyed  after  its  escape  from  the  well, 
for.  If  the  product  Is  confined  in  the  well 
until  such  time  as  It  shall  be  utilized,  as  re- 
quired by  the  statute.  It  cannot  be  wasted 
in  any  way,  and  to  allow  It  to  waste  by  es- 
cape in  any  way  Is  not  to  shut  It  in  or  confine 
it  in  the  well  until  such  time  as  It  may  be 
utilized.  Section  4  applies  only  to  wells 
from  which  the  gas  is  allowed  to  escape,  but 
section  1  Is  not  limited  to  waste  at  the  well, 
and  Is  violated  if  the  gas  Is  not  confined  Id 
the  well  until  such  time  as  it  may  be  utilized. 
Section  1  is  much  broader  than  section  4, 
which  covers  only  a  part  of  the  ground  cov- 
ered by  section  1.  If  the  gas  is  confined  In 
the  well  until  such  time  as  it  may  be  utilized. 
It  cannot  escape  from  the  well;  but  it  may 
not  escape  from  the  well,  and  yet  waste  by 
escape  elsewhere,  If  not  confined  In  the  weil 
until  it  Is  utilized.  The  words  "wasting  by 
escape"  are  very  bi^ad.  and  apply  equally 
whether  the  escape  Is  at  the  well,  or  at  the 
end  of  a  pipe  leading  off  from  the  well.  The 
statute  must  he  given  a  reasonable  construc- 
tion, with  a  view  to  the  mischief  Intended  to 
be  reached.  The  purpose  of  tbe  act  is  to 
prevent  the  waste  of  the  natural  products 
referred  to,  and.  If  the  defendants  maliciously 
and  willfully  wasted  and  intended  to  waste 
the  gas  from  their  wells.  It  Is  Immaterial 
whether  they  suffered  the  gas  to  escape  at 
the  well,  or  piped  it  off  to  another  place,  and 
there  allowed  it  to  escape.  It  is  well  known 
that  the  supply  of  gas  Is  limited^  and  may  be 
exhausted.  The  act  Is  intended  to  protect 
the  supply  from  waste.  Under  tbe  act,  it  is 
conceded,  a  person,  to  exhaust  the  supply  of 
his  neighbor,  cannot  put  down  wells  on  his 
own  land,  and  allow  the  gas  to  escape  at 
the  well.  To  allow  him  to  pipe  it  off  a  short 
distance  from  the  well,  and  let  It  escape, 
would  be  to  sustain  an  evasion  of  the  stat- 
ute. And  If  he  went  through  the  form  of 
burning  It,  but  simply  for  the  purpose  of 
wasting  the  gas,  and  as  a  pretense  to  evade 
tbe  statute,  this,  too,  would  not  affect  his  lia- 
bility. 

Tbe  defendants  had  the  right  to  use  the 
gas  in  any  sort  of  lawful  business  done  or 
attempted  to  be  done  in  good  faith,  but  if 
the  use  of  the  gas  was  a  man  pretext  for 
wasting  it,  they  are  none  the  leaa  re^usi- 
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ble  than  they  woQld  bare  been  U  tb^  had 
allowed  it  to  escape  at  the  well.  By  aectlonB 
4QD-460;  Ky.  St  1899,  it  U  provided:  "There 
lOiall  be  no  distinction  In  tbe  ccnuitractlon  of 
statutes  between  criminal  or  dvU  or  penal 
enactments.  All  statutes  shall  be  constm- 
ed  with  a  Tlev  to  carry  out  the  Intention  of 
the  Legislature."  Section  4Sa  "The  rule 
of  the  common  law  that  statutes  In  deroga- 
tion thereof,  are  to  be  strictly  construed,  is 
not  to  apply  to  this  revision;  on  the  con- 
trary, its  provisions  are  to  be  liberally  con- 
strued with  a  view  to  promote  Its  objects. 
All  words  and  phrases  shall  be  construed  and 
understood  accordlns  to  the  common  and  ap- 
proved usage  of  language;  but  technical 
words  and  phrases  and  such  oQiers  as  may 
have  acquired  a  peculiar  and  a^woprlate 
meaning  in  the  law,  shall  be  construed  and 
understood  according  to  such  meaning.*'  Sec- 
tUm  400:  These  are  the  provlaions  of  "An 
act  concerning  construction  of  statutes,"  ap- 
proved December  8,  18^,  enacted  .by  the 
same  Legislature  as  the  act  in  question.  See 
Acta  1891-83,  p.  872.  This  act  materially 
changes  the  common-law  rule  as  to  the  intcr^ 
pretatloE  of  statutes.  It  was  within  the  com- 
petency of  tb»  Legislature  to  enact  the  stat- 
ute, and  It  is  incumbent  on  the  Judiciary  to 
enforc(>  It.  Under  It,  penal  enactments  must 
be  construed,  as  other  statutes,  with  a  ^ew 
to  carry  out  the  intention  of  the  Legislature, 
and  all  untechnlcal  words  and  phrases  must 
be  construed  according  to  the  common  and 
approved  usage  of  language.  This  has  been 
often  announced  by  the  coor^  and  there  Is 
nothing  in  the  cases  relied' upon  for  appellees 
(UcMasters  v.  Burnett,  82  Ky.  3S8,  17  S.  W. 
1021;  L.  ft  N.  B.  Oo.  V.  Com.  [Ky.]  66  S.  W. 
505)  that  was  intended  to  conflict  with  the 
provlsionB  of  the  statute  which  is  the  law  of 
the  state.  Commonwealth  v.  Qale,  10  Bu^ 
488;  Bail^  v.  Commonwealth,  11  Bosh,  688; 
Commonwealth  v.  DavlB,  12  Bush,  242;  Wil- 
liams V.  Commonwealth,  78  Ey.  03.  The 
common-law  rule  as  to  the  strict  construction 
of  penal  statutes  has  In  modern  times  been 
much  relaxed.  In  Endllch  on  Interpretation 
of  Statutes,  i  329,  it  Is  said:  "A  court  is  not 
at  liberty  to  put  limitations  on  general  words 
which  are  not  called  for  by  the  sense  or  the 
objects  of  the  mischiefs  of  the  enactment; 
nor  to  so  narrow  the  construction  as  to  ex- 
clude cues  which  the  words  of  the  statute, 
in  th^  ordinary  acceptation  and  plain  mean- 
ing, or  in  the  sense  in  which  the  Le^slature 
obvious^  used  them,  would  comprehend;  and 
no  construction  Is  admissible  which  would 
sanction  an  evasion  of  an  act  or  would  de- 
feat the  obvious  Intention  of  the  Legislature. 
In  <nder  to  avoid  su(di  a  result  as  has  been 
seen,  It  Is  even  allowable  to  reject  what  la 
clearly  surplusage  In  an  act  It  Is  true  that 
a  penal  law  must  be  construed  strictly  and 
according  to  Its  letter.  But  this  strictness, 
which  has  run  Into  an  aphorism,  means  no 
more  tiun  that  It  Is  to  be  Interpreted  ac- 


cording to  its  language."  It  is  true  that  the 
Legislature,  not  the  court  must  define  crime, 
and  ordain  its  punishment  The  intention  of 
the  Legislature  Is  to  be  collected  from  the 
words  employed,  but  to  construing  a  statute, 
as  to  the  case  of  other  instruments,  the  court 
will  look  to  the  whole  act  and  the  purpose 
of  its  makers  to  its  enactment  The  court 
cannot  depart  from  the  plain  meantog  of  the 
words  to  a  penal  act  and  adjudge  that  pun- 
ishable under  the  statote  which  its  language 
does  not  fairly  cover.  U.  8.  v.  WUtbe^er,  fi 
Wheat  86,  6  L.  Ed.  87.  Bui;  to  determining 
what  may  be  punished  under  the  words  of  a 
statute,  the  court  must  apply  the  rule  that 
every  stotote  shall  be  construed  Ubwally, 
with  a  view  to  carry  out  the  totentlon  of  the 
Legislature  and  promote  its  objects,  taking 
all  ordtoary  words  and  phrases  according  to 
fb»  common  and  approved  use  of  language. 

In  t&e  case  before  us  it  was  incumbent  on 
the  appellees,  xmiee  the  express  language  of 
the  statote,  to  confine  in  their  wfdls  the  prod- 
uct until  such  time  as  it  should  be  utHlsed. 
and,  if  they  violated  this  provlBlon  of  the  act 
they  became  liable  to  Ito  penalties.  They  did 
not  confine  the  products  to  the  wells  if  they 
piped  It  off  and  allowed  it  to  waste  by  es- 
cape. The  case  tterefore  talis  within  the 
words  of  the  statote,  as  wen  as  Ita  spirit  and 
purpose.  It  must  be  presumed  that  appel- 
lees knew  the  law,  and,  when  they  knew  that 
they  could  not  leave  their  wells  open,  and 
thus  exhaust  the  supply,  they  cannot  be  al- 
lowed, as  alleged,  willfnlly  to  acccunpllBh  the 
same  result  by  i^ptog  It  away  from  the  well, 
not  for  the  purpose  of  utilizing  It  but  as  a 
pretext  to  avoid  the  statote,  and  thus  will- 
fully to  destroy  the  gas,  notwltostandtog  Ite 
provIslonB.  To  hold  siudi  a  state  of  ffects 
not  within  the  statote  would  be  to  allow  a 
mere  evasion  to  defeat  It  and  to  so  limit  Ita 
application  as  practically  to  destroy  it 

The  position  that  the  defendante  may  do 
what  th^  please  with  ttie  gas  after  It  is  re- 
duced to  possession  by  them  cannot  be  main- 
tained. For,  as  the  gas  goes  out  of  the  gasom- 
eter. Us  place  is  taken  other  gas  ctmitog 
from  the  welL  Property  Is  the  creation  of 
law.  TbB  use  of  piv^erty  may  be  regulated 
by  law.  The  Legislature  may  protect  from 
waste  the  natural  resources  of  the  state, 
^rtilch  are  the  common  heritage  of  all.  The 
right  of  the  owner  of  property  to  do  with  it 
as  he  pleases  is  subject  to  the  limitation  that 
he  must  have  due  regard  for  the  rlgfate  of 
othoB.  To  allow  the  storehouse  of  nature  to 
be  exhausted  by  the  waste  of  the  gas  would 
be  to  deprive  the  state  and  ita  dtlsens  of  toe 
many  advantages  Incident  to  Ite  use.  That 
toe  Legislature  may  prevent  this  Is  well  set 
tied.  OiiUt  Oil  Co.  v.  Indiana,  177  U.  &  180, 
20  Sup.  Ot.  676,  44  L.  Ed.  729:  State  T.  Ohio 
OU  Co.  (Ind.)  4»  N.  B.  808,  47  L.  B.  A  627; 
Donahue  on  Petroleum  &  <3as,  I  23. 

Judgment  reversed  and  cause  remanded  f  oi 
further  proceedings  consistent  hmwlth. 
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OWSLET  T.  OWSLEY. 

(Court  of  Appeals  of  Eentackjr,    Dee.  10, 

1903.) 

TRUSTS  —  BVIDBNCS  —  TRUSTEES  —  UABILITT 
FOR  INTEREST— GHAB0E8  AGAINST  ESTATB— 
MAINTENANCE  —  PARENT  AND  CHILJ>-AD- 
VANCBMSNTS  —  GIFTS  —  LIABIUTIBS  -'HAR- 
RIED WOMAN— DEBTS  OF  HUSBAND— FAMILY 
SUPPORT— APPBAI^PINDINQS— REVIEW. 

1.  Evidence  examined,  and  held  to  show  tbat 
appellant,  tbe  father-iii-law  of  appellee,  receiv- 
ed her  property  nuder  an  agreement  to  hold  and 
employ  It  for  appellee's  sole  ase. 

2.  A  trustee  who  had  posseBsioo  of  aecnritles 
of  bis  ceBtol  que  trust,  bearing  a  high  rate  of 
Interest,  which  he  admitted  belonged  to  her, 
and  who  made  no  Btatement  showing  when  he 
sold  her  bonds,  how  he  invested  her  money,  or 
what  income  he  derived  therefrom,  was  prop- 
erly charged  with  legal  simple  interest  from  the 
time  the  principal  was  recnved. 

8.  A  trustee,  who  was  the  &ther-hi-Iaw  of,  and 
who  lived  with,  his  cestui  que  trust  and  her 
husband,  could  not  charge  against  her  snms 
used  Id  maintaining  the  family,  where  it  was 
not  shown  that  she  was  ever  informed  of  or 
consented  to  such  a  vse  of  her  means,  where 
snch  charges  were  not  made  or  Intended  to  be 
made  at  the  time  the  sums  were  used,  and  long 
after  the  funds  would  have  been  exhausted  by 
such  use  the  trustee  recognized  his  possession  of 
the  fonds  in  trust  for  her,  and  she  contributed 
her  labor  and  oversight  to  the  home. 

4.  Sums  advanced  by  a  parent  to  his  son 
cannot  be  considered  as  technical  "advance- 
ments^ so  long  as  the  parent  is  alive. 

5.  Under  Ky.  St.  1899,  S  1407.  providing  that 
any  property  given  or  devised  by  a  parent  or 
grandparent  shall  be  charged  to  the  descendant 
1q  the  division  of  such  parent's  or  grandpar- 
ent's undevised  estate,  bnt  that  money  given 
without  any  view  to  a  portion  or  settlement  In 
life  shall  not  be  deemed  an  advancement,  to 
constitute  an  advancement,  it  Is  necessary 
that  the  donor  die  totally  or  partially  intes- 
tate, and  that  the  gift  shall  have  been  with  m 
view  to  a  portion  or  settlement  In  the  donee. 

6.  Property  ifiven  by  a  parent  or  grandpar- 
ent with  a  view  to  a  portion  or  settlement 
will,  if  the  donor  die  Intestate,  constitute  an 
Advancement,  whether  Intended  for  one  or  not 

7.  A  father  who  made  gifts  of  large  sums  of 
money  to  his  children,  which  he  did  not  charge 
Against  them  or  intend  to  collect,  and  which 
were  in  the  natnre  of  portions  In  life,  could  not 
by  subsequent  change  of  purpose  alter  such  por- 
tions into  debts  or  payments  on  his  liabilities. 

&  So  long  as  an  express  trust  existe,  and  la 
recognized  by  tbe  trustee,  it  never  becomes 
stale. 

9.  It  cannot  be  presumed  that  payments  by  a 
trustee  of  a  wlfe^  estate  to  her  husband,  and 
applied  to  the  support  of  tbe  family,  were 
made  by  the  wife's  direction,  in  tbe  face  of  her 
positiTe  testimony,  and  tbe  trustee's  admission, 
to  the  contrary. 

10.  Debts  of  a  husband  to  a  trustee  of  his 
wife's  estate  cannot  be  set  off  by  the  trustee 
against  the  wife's  estate  in  his  hands. 

11.  The  appellate  court  will  not  Interfere  with 
tbe  chancellor's  findings  of  fact,  opon  which 
credits  allowed  to  a  trustee  are  based. 

Appeal  from  Circuit  Court,  Oumberland 

County. 

"Not  to  be  officially  reported." 

Action  between  W.  F.  Owsley,  St.,  and 
Sarah  A.  Owsley.  From  a  Judgment  for  the 
latter,  tbe  former  appeals,  and  the  latter  pros- 
ecutes a  croiHppeal.  Affirmed  on  both  ap> 
peali. 


J.  H.  0.  Sandldge.  Allen  SandSdge,  W.  P. 
Sandldge,  and  Carroll  &  Carroll,  for  appel- 
lant Allen  &  Ewing,  Hazelrigg  ft  Gbenault. 
and  J.  E.  McMurtry,  for  appellee. 

O'BEAB,  J.  The  controversy  In  tWa  case 
is  as  to  whether  appellant  became  the  trus- 
tee of  an  express  trust  In  behalf  of  appel- 
lee. He  denied  tbe  trust  The  circuit  cour* 
found  and  adjudged  that  appellant  took  tbe 
property  In  question  under  an  agreement 
with  appellee,  and  by  tbe  consent  of  ber 
husband,  to  hold  and  employ  it  for  her  sole 
and  separate  use.  This  appeal  seeks  to  re- 
verse tbat  Judgment 

There  was  no  writing  between  the  parties 
concerning  tbe  alleged  agreement  Tbe  sub- 
ject-matter was  personal  estate  only.  Coun- 
sel for  appellant  truly  urges  the  great  dan- 
ger in  allowing  the  establishment  of  an  ex- 
press continuing  trust,  against  which  tbe 
statutes  of  limitation  do  not  avail,  by  oral 
evidence.  After  the  lapse  of  many  years, 
by  reason  of  tbe  death  of  contemporaries  to 
the  transaction,  and  of  forgetfulness  of  other 
witnesses,  and  of  tbe  temptations  to  perjury, 
as  well  as  tbat  it  is  very  bard  to  prove  a 
negative  at  any  time,  particularly  long  after 
tbe  date  of  tbe  alleged  arrangement  it  Is 
argued  that  tbe  result  must  be  uncertain  and 
unsatisfactory  to  the  Judicial  mind.  Admit- 
ting tbe  dangers  and  the  trouble,  we  do  not 
understand  tbat  it  has  ever  been  denied  that 
a  valid  trust  as  to  personal  estate  may  not 
be  created  by  parol  agreement  Lewin  on 
Trusts,  63,  64,  60.  The  dangers  alluded  to 
are  probably  as  threatening  to  the  cestui 
que  trust  as  to  tbe  trustee.  The  history  of 
this  case  proves  tbat  Still,  tbe  courts  may 
well  bear  in  mind  tbe  very  dlfficultlea  sug- 
gested, and,  as  tbe  time  of  the  creation  of 
the  alleged  trust  becomes  more  remote,  tbey 
may  maintain  tbe  balance  by  requiring  tbat 
the  evidence  upon  which  tbe  erectitm  of  tbe 
trust  depends  be  so  certain  as  to  fully  x^r- 
suade  tbe  cautious  mind  of  Its  existence. 
Parker  v.  Parker  (Ky.)  11  S.  W.  91.  It  is 
upon  this  basis  that  we  have  proceeded  in 
the  examination  of  tbe  facts  of  this  case. 

Appellant  is  now  about  90  years  of  age. 
He  early  in  life  bad  accumulated  a  conald- 
erable  fortune.  He  was  a  forceful  man  in 
business  and  otherwise.  He  bad  ttiree  liv- 
ing children— two  daughters  and  one  sou. 
His  son  bears  his  full  name,  and  has  since 
his  earliest  childhood  been  bis  constant  com- 
panion. Though  about  60  years  of  age  now, 
until  after  tbls  suit  was  begun  tbey  bad 
never  lived  apart  Their  affection  for  each 
other  was  manifested  In  Innumerable  ways 
Tet  tbe  younger  Owsley  was  Just  the  opposite 
of  his  father  in  tbe  quality  of  self-assertlve- 
ness  and  Independence.  Though  not  lack- 
ing In  mental  ability,  apparently,  he  yielded 
unqueatloningly  to  bis  father's  will  and  di- 
rection in  everything.  About  a  yMr  before 
the  marriage  of  the  son  to  appellee,  bis  fa- 
ther gave  bim  $10,000  in  secured  notes.  He 
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turned  them  back  to  his  father  to  keep  and 
manage  for  him.  He  took  no  memorandum 
of  the  payors,  dates,  amounts,  or  of  the 
father's  agreement  to  hold  them  for  him, 
or  other  evidence  of  the  fact  of  his  own^ 
ship  than  his  father's  good  faith.  Appel- 
lant had  for  many  years  been  a  banker  and 
merchant  He  was  associated  In  the  bank- 
ing business  with  his  neighbor  and  friend,  F. 
W.  Alexander,  and  was  one  of  the  executors 
of  hlB  will.  In  October,  1871,  appellantTs  only 
son  was  married  to  appellee,  the  daughter 
of  appellant's  deceased  partner,  Alexander. 
Appellant  was  much  pleased  with  the  match, 
and  at  once  took  the  young  couple  to  live  at 
his  home  upon  his  farm  on  the  Cumberland 
rlTer,  near  BarksTllle.  Appellee's  guardian 
then  held  her  estate.  Shortly  after  her  mar- 
riage, appellee  says,  she  proposed  to  her  hus- 
band that  he  take  charge  of  her  estate,  but 
that  he  declined,  saying  that  be  could  not 
manage  his  own.  She  says  that  it  was  then 
suggested  that  it  be  pat  In  the  hands  of  his 
fatlier.  She  testified  that  they  went  to  ap- 
pellant, and  she  repeated  to  falm  what  had 
transpired  between  her  and  her  husband  on 
the  sdbject;  that,  after  canvassing  the  mat- 
ter, appellant  agreed  to  take  and  manage 
her  estate  for  h^  sole  use.  Appellant  denies 
that  the  agreement  as  alleged  was  made. 
But  he  admits  that  there  was  turned  over 
to  him  directly  about  fll,258  of  her  prop- 
erty. This  consisted  about  one  half  of  rail- 
road bonds  and  cash,  and  the  other  half  the 
proceeds  of  lands  situated  In  the  state  of 
\tl8B0url,  which  were  sold  shortly  thereafter. 
As  appellee's  husband  is  incompetent  to  tes- 
tify in  this  case,  either  for  or  against  her, 
the  two  principals  to  the  transaction  were 
the  only  witnesses  to  the  original  agreement. 
Appellant's  contention  Is  that  he  received 
the  money  and  bonds  as  appellee's  general 
estate,  and  on  behalf  of  her  husband;  that 
the  hnsband  had  the  right  then  or  thereafter 
to  reduce  it  to  his  possession,  and  thereby 
mase  it  his  own;  and  that  he  did  In  fact  so 
reduce  it,  by  having  appellant  pay  it  out  for 
bim  and  on  his  account  That  appellant  did 
receive  appellee's  property— all  of  It— is  be- 
yond question.  It  is  not  reasonable,  and 
therefore  not  probable,  that  he  took  It  with- 
out her  request,  or  in  the  absence  of  some 
sort  of  agreement  or  underatandlng  about 
what  was  to  be  done  with  it  In  view  of 
W.  F.  Owsley,  Jr.,  having  given  back  to  his 
father,  to  keep  and  manage  for  him.  his 
estate  of  910,000,  above  alluded  to,  and  of  his 
refusal  to  receive  his  wife's,  it  is  probable, 
when  be  took  charge  of  appellee's  money  and 
bonds,  that  appellant  also  undertook  to  keep 
and  Invest  them  for  her.  Appellant  as  stat- 
ed, had  the  young  couple  living  at  his  home. 
The  manner  of  bis  treatment  of  his  son, 
though  th^  22  years  of  age,  and  while 
evincing  great  fondness  for  him,  rather  in- 
dicated a  lack  of  faith  In  the  son's  business 
capacity  and  ability  to  manage  his  own  with- 
out oversight  and  assistance.   It  Is  not  llkdy, 


then,  that  a  man  of  Just  instincts,  nndw  th« 
drcumstances,  would  have  done  otherwise 
than  to  secure  a  favorite  daughter-in-law  her 
patrimony,  where  it  would  be  safe  from  the 
business  errors  of  an  Inexperienced,  if  not 
an  Incompetent  husband.  At  least  such  a 
course  was  perfectly  natural  and  wise.  The 
circuit  court  would  scarcely  have  been  justi- 
fied In  adopting  appellee's  version  of  this 
transaction,  instead  of  appellant's.  If  rested 
alone  upon  the  testimony  of  the  two  wit- 
nesses, although  the  falling  memory  of  ap- 
pellant, consequent  upon  his  extreme  age, 
and  bis  violent  dislike  brought  about  by  a 
business  disagreement  with  his  son  ]ust  be- 
fore this  suit  were  circumstances  tending 
to  weaken  the  effect  of  his  statements. 

But  that  was  by  no  means  all  of  the  evi- 
dence. We  will  notice  some  of  ttaa  oorroho- 
ratlve  evidence: 

Before  all  of  appellee's  estate  had  been  re- 
duced to  possession  by  appellant  and  at  the 
termination  of  an  arbitration  between  appel- 
lee and  her  former  guardian  Involving  some 
part  of  it  which  was  managed,  even  to  the 
employment  ot  the  lawyers,  by  appellant  he 
said  to  one  of  the  attorneys,  In  speaking  of 
the  proper^:  "William  is  not  worth  killing, 
and  will  not  be  as  long  as  I  live.  He  has  no 
confidence  in  himself,  and  depends  on  me 
for  everything.  Don't  you  think,  he  has  re- 
fused to -take  charge  of  or  control  of  any  of 
Same's  money!  And  at  her  solicitation.  I 
have  agreed  to  take  her  money  and  Invest  it 
for  her;  and  I  Intend  to  invest  it  so  it  will 
not  get  mixed  with  my  estate,  and  so  Wil- 
liam can't  get  It  I  despise  to  handle  any- 
body's money,  but,  as  be  is  so  contrary,  I 
will  fix  it  so  he  can't  get  hold  of  It"  One  of 
the  arbitrators  In  the  litigation  Just  men- 
tioned testified:  "I  have  heard  Judge  Ows- 
ley Tappellant]  say  that  he  had  received,  and 
intended  to  receive,  all  the  money  that  was 
coming  to  Mrs.  Owsley  from  the  Alexander 
estate;  that  he  was  going  to  manage  it  for 
her,  and  not  let  'William  have  anything  to 
do  with  it;  that  he  pEV^lUlam]  did  not  know 
how  to  handle  money;  that  William  invested 
his  money  In  [live]  stock;  and  that  he  would 
Invest  Mrs.  Owsley's  money  in  something 
that  would  produce  a  greater  Income  for  her." 
To  another  witness  (Mrs.  Skinner)  appellant 
told  substantially  the  same.  To  Dr.  Plum- 
lee  he  said,  In  speaking  of  appellee  on  one 
occasion:  "She  Is  the  best  woman  living. 
She  Intrusted  every  dollar  her  father  left  her 
to  my  care,  and  I  have  It  safely  Invested  for 
her.  I  don't  intend  this  fellow  [Indicating 
W.  F.  Owsley,  Jr.]  shall  ever  touch  a  cent 
of  It"  To  L.  T.  Neat  and  W.  Q.  Simpson 
he  made  substantially  the  same  statement 
but  at  different  times.  The  record  shows  do 
reason  for  discrediting  these  dlsintCTested 
witnesses.  The  efTect  of  this  testimiHiy  cor- 
roborates appellee  that  appellant  took  ber 
money  to  keep  it  for  her  sole  use,  free  from 
the  control  and  claim  of  her  husband.  Her 
husband  was  shown  to  have  been  present  at 
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Knn«  of  tliese  conTarsatlODS,  acQulescing  In 
vbat  was  aaid.  as  well  as  -In  wliat  liad  been 
done;  thereby  aasentiog  to  the  arrangemflot; 
even  If  be  had  not  done  so  before. 

Ajvellant  kept  a  system  of  books,  In  Uie 
nature  of  a  finandal  diary,  rather  than  books 
of  acconnt  He  called  them  *'beadbo(As." 
and  entered  In  th«n  from  day  to  day  erery 
transaction— eren  the  most  trlTlal— where 
money  vas  Inrolred.  In  these  books  are  nu- 
merons  entries  concerning  appellee's  proper- 
ty received  bir  blm.  He  generally  entered 
the  item  as  appellee's.  A  few  lllustratlonB 
win  suffice,  as  follows: 

Ja&'r  17,  1S87.  LoulBTill*  City  Natlonml 
Bank,  Dr.  1  ooapon  of  Sallls'x,  Short  Line 
R.  R   9  «  00 

July  U,  18S8,  LoulSTlU«  Oltr  NaUonal  Bank 
Dr.  1  coupon  belonging  to  Salllfl   IS  00 

Cut  S  eoupoM  off  oc  R.  R.  bona,  SalUo**,  par- 
able April  1,  18»   lOG  00 

April  6tb,  U82.  Bank  of  CanilMrland,  Dr. 

To  SalUe,  X  J.  M.  ft  I.  OOUPOIW  |T0  OO 

Do.    Do.    1  L.  ft  N:  Do   S6  00  106  00 

Not.  n,  18«. 

AIM  Btartod  wltb  Ballle'B  bond  on  LoultTlUe, 
Frankfort  ft  Lezingtoo  Railroad,  Cincin- 
nati Brancb,  bond  No.  STl,  for  (1,000  due 
and  payable  to  James  Guthrie.  Jan'7  1.  '97, 
In.  on  aaid  lum  at  rate  of  7  ft  i  per  cent, 
per  annum  payable  Bemlannually  on  flrat 
days  of  Jan'y  and  July  in  each  year  on 

Sreaentatlon  to  them  In  City  ol  Neir  York, 
'oupona  all  «at  off.  aald  bond  demslted  In 
LonlflTllle  City  Hattonal  Bank  fDwO  lot..,.    H  M 

It  Is  also  true  that  In  these  books  appel- 
lant sometimes  made  the  entries  to  show 
that  the  fund  was  "William's  and'SaUle's," 
and  occasionally  "William's."  In  nearly 
every  Instance— there  are  but  few  exceptions 
—the  entries  show  that  appellant  was  not 
only  Intending  to  keep  these  funds  separate 
from  bis  own,  bnt  generally  they  were  ear- 
marked so  as  to  Indicate  appellee's  title  to 
them.  It  may  be  doubted  If  the  entries  In 
appellant's  favor  are  evidence  for  any  pur- 
pose, while  undpubtedly  those  in  ;the  nature 
of  admissions  against  bis  interests  are. 
Brannln  v.  Force's  Adm'rs,  12  B.  Mon.  608; 
Poor  V.  Robinson,  13  Bnsh,  292. 

Appellant  made  out  yearly  the  taxing  lists 
of  his  own  and  bis  son's  property.  They 
show  that  for  some  years  he  listed  appellee's 
funds  on  her  husband's  list  She  knew  noth- 
ing of  that,  nor  did  her  husband.  We  do  not 
regard  the  circumstance  as  material,  as  af- 
fecting the  nature  of  appellant's  holding. 

We  have  no  doubt,  from  the  record,  that 
appellant  received  appellee's  property  under 
an  agreement  to  hold  and  employ  It  for  her 
sole  use,  and  tliat  he  has  done  so.  As  late 
as  the  entry  copied  above,  dated  November 
23,  1806,  appellant  recognized  appellee's  ti- 
tle, and  had  the  possession  of  an  Interest- 
bearing  security  at  a  high  rate,  whicb  he  ad- 
mitted was  hers.  He  made  no  statement 
showing  when  he  sold  her  bonds,  nor  bow  he 
itad  invested  her  -money  (thongh  It  appears 
some  of  it  was  loaned),  nor  what  income  he 
derived  from  it.  Consequently  it  was  not 
improper  for  the  chancellor  to  charge  him 
with  at  least  legal  simple  Interest  from  the 
time  the  principal  was  received.  Appellant 
claims  that  he  has  paid  out  for  appellee^  and 


at  her  iDstance.  and  for  ber  nse^  tba  wboto 
of  the  fond,  prindpal  and  intezest 

Some  Items  were  shown,  and  were  allowed 
by  the  chancellor,  whldi  irete  paid  out  at 
appelletfa  direction.  Appellant  was  also  al- 
lowed credit  for  the  taxes  paid  by  him,  as- 
sesaablft  against  ber  property,  and  by  certain 
other  snma  which  had  been  paid  ont  on  mer- 
chandise acconnta  for  the  family,  which  the 
trial  court  found  bad  been  paid  by  appellee'! 
coupons  with  her  knowledge  and  assent. 

Appellant  and  bla  ton  lived  in  the  same 
house,  in  the  same  family.  During  the  time 
from  1874  till  3S99  the  farm  of  235  acrea 
was  conducted.  A  partnership  hi  dealing  in 
and  breeding  fine  horses  was  carried  on  by 
appellant  and  bis  son.  These  matters  en- 
tailed heavy  e^nses  and  outlays  of  money. 
In  an  itemized  account  filed,  appellant  show- 
ed that  be  had  paid  out  a  considerable  sum 
of  mon^,  probably  as  much  as  $90,000  In 
gross,  during  the  25  years,  consisting  mainly 
of  expenses  for  maintaining  the  family,  in- 
cluding servants'  hire,  clothing,  provisions, 
fuel,  etc.;  also  wages  paid  for  farm  laborers 
and  workmen  about  the  stables,  and  repairs 
upon  the  buildings,  fencing,  etc  He  now 
says  that  all  this  was  paid  out  for  or  to  ap- 
pellee's husband,  and  that,  at  least  to  tbe  ex- 
tent that  It  was  used  In  maintaining  the  fam- 
ily, it  was  paid  out  for  appellee.  We  think 
not  It  was  not  shown  that  she  was  ever 
told  that  her  means  were  being  used  In  that 
way,  or  that  she  ever  consented  that  they 
should  be  so  used.  The  duty  to  support  the 
family  was  not  hers.  It  was  her  husband's. 
The  expenses  were  enormously  augmented  by 
the  nature  of  the  stock  business  being  con- 
ducted by  appellant  and  his  son.  Appellee 
contributed  her  labor,  care,  and  oversight  as 
housekeeper— no  Inconsiderable  item— to  this. 
It  is  not  contended  that  appellant  at  the  time 
ever  charged  ber  with  any  of  these  expenses 
advanced  by  him  for  his  son,  nor  that  he 
intended  then  that  she  should  pay  them.  In 
truth,  his  own  book  entries  show  that,  at  a 
time  long  after  both  ber  and  ber  husband's 
funds  In  appellant's  hands  would  have  been 
exhausted  by  his  advancements  of  the  na- 
ture named,  appellant  had  In  bis  possession 
her  securltleB,  which  he  was  then  recognizing 
as  hers.  He  also  told  numerous  persons  that 
he  yet  had  her  funds  safely  Invested  and  ac- 
cumulating for  her.  That  appellant  paid  out 
the  great  sum,  in  the  aggregate  diarged,  Is 
admitted.  But  it  Is  claimed  that  this  was 
done  as'  an  advancement  by  appellant  to  his 
son.  For  the  purposes  of  this  case,  it  is  nec- 
essary—at  least,  propei^that  we  should  no- 
tice this  feature  of  the  case.  Strictly  speak- 
ing, whatever  may  have  been  the  nature  of 
the  payments  made  by  appellant,  and  what- 
ever may  have  been  his  purpose  at  the  time, 
they  cannot  be  "advancements"  so  long  as 
appellant  Is  alive.  An  advancement  is  that 
bestowment  of  property  by  one  standli^  In 
loco  parentis  to  another,  in  anticipation  of 
tbe  tatter's  share  In  tbe  donor's  eatata.  It 
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mj  In  OM  mm  be  a  gift  But  its  trea^ 
ment  tn  law  as  an  advancement  d^nda  03^ 
on  two  facta-one,  that  tbe  donor  shall  die 
Intestate,  totally  or  partially;  the  other, 
that  the  gift  Shall  have  been  In  fact  with  a 
Tiew  to  a  portion  ta  settlement  In  life  upon 
the  donee.  Section  1407,  Ky.  St  1889;  Bowlea 
T.  WlncfaestOT,  18  Bnib,  1.  TbouKh  tbe  donor 
may  have  Intended  it  as  a  gift,  not  to  be 
Ghaiged  in  tbe  setttement  of  bis  estate,  It 
will  nerertbeleas  be  treated  as  an  adrance- 
ment,  if  he  die  IntesUte,  U  It  ta  In  fact  of 
the  nature  fixed  by  the  statute.  The  donor's 
purposes  In  tbe  matter  can  be  made  eCTectnal 
only  by  bis  leaTing  a  will  disposing  of  all 
bis  estate,  and  tbweln  treating  of  tbe  gift: 
Still  that  transfW  by  the  parent  which  may 
or  may  not  be  an  adnnconont  need  not  cre- 
ate a  debt,  elthOT.  An  examination  of  the  In- 
nnmerable  transactions  between  appellant 
and  his  son,  and  between  appellant  and  bis 
other  children,  considering  the  amoonts  giv- 
en and  paid  ont  for  tbem  by  appellant,  erlntft 
not  only  a  purpose  to  give  to  them  the  vari- 
ous sums  and  Items  of  property,  generally 
spealdi^^  but  they  are,  in  the  at^eente,  so 
large-amounting  to  from  fSO.OOO  to  9SO.00O, 
approximately,  to  each  child— that  appellant 
evidently  contemplated  them  as,  and  they  In 
fact  partook  of,  the  nature  of,  settiemente  or 
portions  in  life  to  Us  children.  He  says  it 
wHt  never  Intended  by  him  to  collect  them 
from  hla  children.  He  did  not  charge  them 
as  matters  of  account.  They  were  in  fact, 
apparently,  treated  by  him  and  the  children 
as  gifts.  He  cannot  therefore,  by  any  sub- 
sequent ctiangp  of  purpose,  alter  them  into 
either  debts  01-  payments  on  his  liabilities. 
A  child  may  be  willing  to  accept  property 
as  a  gift  which  be  would  not  take  under  an 
obligation  to  pay  for  it  Under  the  evidence, 
we  cannot  find  that  appellant  paid  ont  any 
of  appellee's  money,  other  than  that  credited 
to  him  In  the  Judgment,  for  her  or  her  hus- 
band's support.  It  may  be  that  appellant  haa 
been  too  generous  with  his  eon.  But  If  tt»t 
be  M.  he  ought  not  to  charge  his  lavishness 
to  tils  daugbter-ln-law.  We  have  not  con- 
cerned ourselves  with  looking  to  an  equali- 
sation of  appellant's  children  in  tbe  division 
of  his  estate.  We  have  noticed  the  fact  of 
hie  gifts  In  the  way  of  settiemente  in  life 
to  Us  other  children,  in  connectloQ  with  the 
relation  and  situation  of  the  parties  to  this 
suit  only  as  an  aid  In  determining  whether 
appellant  at  the  time  he  made  the  paymente 
for  bis  son,  intended  them,  too,  as  similar 
gifts— to  see  what  appellant  has  already  done^ 
not  what  he  should  have  done. 

It  is  said  for  appellant  that  appellee's 
claim  is  stele,  and  therefore  is  not  flavored 
in  equity.  So  long  as  an  express  trust  existe, 
and  is  recognized  by  the  trustee,  it  never 
becomes  stele.  Up  to  within  four  years  of 
the  beginning  of  this  suit  appellant  by  his 
deliberate  entries  in  hla  memorandum  iMoks, 
and  by  bis  treatment  of  the  prc^rty,  as 
mU  as  ^  repeated  dedaratlons,  neogaSaeA 


m 

the  title  and  claim  of  the  cestui  qns  trust 
He  never  denied  it  so  far  as  this  record 
shows,  till  within  a  few  months  before  this 
snit  was  filed.  Authorities  are  cited  to  the 
effect  tliat  when  a  husband  and  wife  are  liv- 
ing amicably  together,  and  tbe  trustee  pays 
tbe  Income  of  tbe  wife's  separate  trust  es- 
tete  to  the  husband,  and  it  is  applied  by 
tiim  in  the  support  of  his  family,  his  wife 
included,  it  will  be  presumed  that  tbe  pay- 
ment was  by  the  wife's  direction.  In  this 
case,  however,  there  is  no  room  for  indulging 
a  presumption  on  that  subject  For  the  wife 
positively  testified  that  she  did  not  request 
the  paymente  to  be  made  to  or  for  her  hus- 
band (further  than  as  credited  In  the  Judg- 
ment), and,  furthermore,  that  she  never 
knew  of  it  or  suspected  It  Appellant  ad- 
mite  that  appellee  did  not  give  such  direc- 
tion. A  presumption  of  a  fact  can  be  In- 
dulged only  in  tbe  absence  of  proof  sa  to  the 
existence  of  the  fact  We  have  Just  found, 
too,  that  tbe  paymente  made  by  appellant 
were  not  made  as  paymente  of  a  debt  or 
obligation,  but  were  lu  tlie  nature  of  glfte  by 
appellant  to  his  son.  Blven  If  they  were 
debte  from  the  son  to  appellant  they  could 
not  be  set  off  against  the  wife's  separate  es- 
tete  in  tbe  appellant's  hands. 

While  the  credlte  given  appellant  by  the 
Judgment  of  the  circuit  court  are  liberal,  we 
will  not  underteke  to  interfere  with  the 
chancellor's  finding  of  the  facte  upon  which 
they  were  based. 

From  what  has  been  said,  it  follows  that 
tbe  Judgment  on  the  original  appeal  must  be 
affirmed,  with  damages,  and  that  the  Judg- 
ment on  the  cross-appeal  will  alao  be  affirmed. 

SETTLi;  J„  not  sitting. 


0W8LBX'  T.  OWSLEY. 

<Ooart  of  Appeals  of  Kentucky.    Dee.  10, 
1903.) 

ADTBRSB  POBSBSSION— RBQUISTTBS-JOINT  OC- 
CUPANCT  —  EFFECT  —  NEW  TRIAL  —  NEWLY 
DISCOTERBD  BVIDBNCB  —  UATBRULITT  — 
DILIGENCE—  EJECTMENT — HVIDHNCB  —  DEC- 
LARATIONS AOAINST  INTBRB0T. 

1.  Admissions  bj  plalntlfl  that  be  had  given 
defendant  his  farm,  and  that  defendant  was 
In  posseMlon  thereof,  and  his  testimony  in  a 
lawsuit  to  the  enme  effect,  do  not  conclude 
plaintiff,  or  preclude  a  jary  In  ejectment  from 
finding  tor  him,  if  he  had  not  in  fact  sniren- 
dered  possession  and  control, 

2.  A  private  memorandum  or  account  Iwok,  in 
the  handwriting  of  a  party  to  a  Utigatloo,  con- 
taining admissions  damaging  to  his  caaae.  tbe 
existence  of  which  Is  concealed.  Is  material  evi- 
dence, which  the  ordinary  diligence  of  his  ad- 
versary could  not  have  produced  at  the  trial, 
when  he  not  only  did  not  anow  of  tbe  existence 
of  such  account,  but  was  misled  try  the  tssti- 
mony  of  his  opponent  into  supposing  that  no 
snch  book  was  in  existence. 

8.  Where  newly  discovered  evidence  Is  unerring 
and  conviadng,  satisfying  tbe  mind  of  the  jndga 
that  it  will  ivobably  nave  a  preponderating  in- 
fluence npon  anotiker  trial,  a  new  trial  riioulA 
bs  granted. 
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4.  In  ejectment  b7  a  father  against  Us  sod, 
where  the  aon  claimed  adrene  possession 
under  a  parol  lift,  newly  discoTered  eTidenee, 
after  judgment  against  the  son,  developing  from 
testimony  of  the  father  in  an  action  between 
him  and  the  son's  wife,  to  the  effect  that  for 
some  25  years  the  father  had  kept  an  acconnt. 
In  which  all  th6  expenses  of  maintaining  and 
operating  the  farm  had  been  charged  to  the  soOj 
In  the  way  of  adTancemcnts  to  hun,  anthorized 
a  new  trial. 

6.  Possession  by  the  donee  of  land  nnder  a 
parol  gift  will  ripen  into  a  fee-simple  title. 

6.  Foasession,  to  toll  the  right  of  entry  by  the 
legal  title  holder,  mnst  be  an  actaal  physical 
entry  or  control  of  the  premiaes,  continuous, 
open,  so  as  to  afford  notice  of  Ita  hostile  cliar* 
acter,  adverse,  in  defiance  of  the  title  holder, 
and  tach  aa  to  ezdude  his  anthortty,  and  ae- 
companied  by  a  claim  of  title. 

7.  The  fact  that  a  father,  who  has  made  a 
parol  gift  of  land  to  his  son,  remained  on  the 
premises  with  his  son.  was  not  snch  a  breach  of 
the  son's  possession  as  to  stop  the  running  of 
limitations  in  his  behalf,  where  the  father  did 
not  accompany  his  presence  hr  any  claim  or 
act  of  ownership,  but  disclaimed  vwwtabij^,  ad- 
mlttlng  It  to  ba  in  his  aon. 

Bnrnam,  0.  J.,  Asaeatlnf . 

Appeal  from  Circuit  Oonrt;  Onmberiand 

County. 

"To  be  ofladally  reported.'* 

Action  by  W.  F.  Owaley,  Sr.,  against  W. 
F.  Owaley,  Jr.  From  an  order  setting  aalda 
a  judgment  for  plaintiff  he  appeals.  Affirm- 
ed. 

J.  H.  C.  Sandldge,  Allen  Sandldge,  W.  P. 
Sandldge,  and  Carroll  &  Carroll,  for  appel- 
lant. Allen  &  Ewing,  Hazeirlgg  &  Chenault, 
and  3.  B.  McMurtiT,  for  appellee. 

O'REAR.  J.  W.  F.  Owaley,  Sr.,  a  retired 
banker  and  merchant,  and  a  man  of  wealth, 
owned  and  lived  upon  a  farm  of  235  acres  on 
Cumberland  river,  near  Burkavllle,  Ky.  The 
farm  waa  well  Improved,  and  was  then 
worth  about  |10,000.  Hla  family  In  1874 
consisted  of  his  wife,  aingle  daughter,  son 
<appellee),  and  mother-in-law.  Hla  wife  waa 
frail,  and  died  about  18S1.  Hla  motber-In- 
law  was  an  Invalid.  The  single  daughter 
married  Dr.  Grant,  and  removed  to  Louis* 
ville  In  1886.  Appellant  had  only  three  chil- 
dren. Another  daughter  had  married  a  B£r. 
Baker  before  appellant  moved  to  the  farm  in 
queatlon,  and  was  living  with  her  husband. 
The  only  aon  had  never  lived  away  from  his 
father.  He  had  been  reared  Indulgently,  and 
bad  all  hla  life  been  the  close  companion  of 
hla  father.  The  day  he  was  21  years  of  age, 
hla  father  gave  him  f 10,000  in  secured  notes, 
which  were  immediately  redelivered  by  the 
son,  with  the  request  to  his  father  to  hold 
them,  and  collect  and  reinvest  them,  which 
waa  done.  In  October,  1874,  the  son  married 
the  daughter  of  an  old  friend  and  business 
associate  of  hla  father,  and,  at  the  latter'a  In- 
vitation, brought  his  wife  to  his  home  to 
live.  The  son  clalma  that  within  a  few 
veeka  thereafter  he  and  hla  father  walked 
out  on  the  farm  one  morning,  when  hla  &- 
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ther  Inquired  of  him  bis  purpose  aa  to  a  vo- 
cation In  life.  He  answered  that  he  wanteO 
to  engage  in  farming;  that  he  was  not  quali- 
fied for  anything  else;  besides,  that  was  Id 
acc<»d  with  his  taste.  He  aays  that  hla  fa- 
ther expreaaed  gratification  at  his  choice, 
and  thereupon  told  bim  that  he  would,  and 
did  then-  and  there,  give  him  that  farm,  and 
a)]  Its  atock,  and  for  him  to  take  charge  of 
It;  that  he  did  then  and  there  assume  charge 
and  took  entire  control  of  the  farm;  that, 
upon  returning  to  the  bonse.  appellant  re- 
peated In  the  presence  of  his  wife  and  dangh- 
ter-in-law  what  had  occurred;  that,  contlDU- 
onaly  from  that  time  to  the  present,  ai^ellee 
has  occupied,  used,  and  controlled  that  farm, 
laboring  upon  It  and  improving  It,  under 
claim  of  title,  aa  his  own,  exclusive  of  all 
others.  The  father  continued  to  live  In  the 
house.  His  wife  lived  there,  too,  till  her 
death.  Hla  mother-in-law  lived  there  till  her 
death.  His  youngest  daughter  lived  there  till 
her  marriage  to  Dr.  Orant 

The  son  Appellee)  began  to  handle  horses. 
The  flather  (appellanQ  suggested  to  handle 
th«n  on  a  larger  scale  and  of  a  finer  quality. 
So  they  embarked  in  that  buain^  about 
1887  under  the  style  of  W.  F.  Owaley  A  Son. 
The  father  claims  he  had  no  interest  In  that 
partnership;  that  he  merely  loaned  his  name 
to  give  credit  to  his  son.  The  aon  claims 
that  the  partnership  did  exist;  that  be  and 
hla  father  agreed  that  the  father  would  put 
Into  the  enterprise  the  use  of  three  other 
farms  which  he  owned,  lying  adjacent  to  the 
home  place,  and  the  son  agreed  to  put  in  the 
use  of  his  farm,  the  home  place;  tiiat  the  fa- 
ther agreed  to  advance  the  necesaary  cash  to 
conduct  the  bnslneas.  It  was  conttamed  about 
eight  or  ten  years,  and  then  abandoned. 
Whether  it  made  or  lost  money  is  not  clearly 
shown.  An  Incident  connected  with  the 
firm's  bank  account,  In  which  the  son  took  a 
position  contrary  to  his  father's  views,  and 
hoetlie  to  his  Interests,  aa  he  thought,  pro- 
duced atralned  relations  between  them  about 
1899.  Up  to  that  time  all  the  expenses  of 
running  the  farm,  maintaining  the  family, 
even  to  clothing  and  schooling  the  son's  chil- 
dren, were  paid  by  appellant  Appellee 
claims  that  that  occurred  this  way:  That  his 
father  had  the  poasession  of  an  his  money— 
the  f 10,000  and  its  accumulatloiis;  that  evety 
dollar  of  produce  and  stock  sold  from  tiie 
place  was  taken  by  him  and  delivered  to  hla 
father,  who  made,  or  was  suppraed  to  mak^ 
proper  entrlea  of  it  on  hla  books.  The  piu> 
chase  price  of  horses  and  otlier  live  stock 
bron^t  to  the  place  was  likewise  paid  by 
appellant,  and  when  they  were  sold  by  appel- 
lee he  handed  the  mon^  to  appellant.  A]h 
peUee  says  his  father  was  cashier,  as  It 
were,  and  was  helping  him  in  his  badness: 
telling  him  all  the  time  that  he  was  keeidng 
an  accurate  account  of  all  that  be  paid  oat 
for  him,  and  that  it  would  be  barged  against 
appellee  In  the  final  aettlement  and  distribu- 
tion of  appellantra  estate.  Tha  teflier's  u- 
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gaclty  and  sncoeM  as  a  trastneM  man  wore 
well  known,  and  appellee  says  lie  relied  on 
tliese  qualities  as  aid  given  blm  by  Ms 
fatber;  tiiat  the  dan^ten  bad  be«t  abnnr 
dantly  proTlded  tor  by  similar  glfta,  aggre- 
gating CEom  980,000  to  ^,000  each;  and  that 
be  understood  from  his  father  that  he  was* 
by  this  condoct  of  his  affair^  glrlbg  blm  an 
eqnlTalent  sum.  Following  the  dlfCwenee 
abore  alluded  to>  appellant  reused  to  pay 
certain  bills  contracted  fw  the  family  In 
the  usual  course,  including  tbe  payment  of 
the  tuition  and  board  of  one  of  appellee^s 
daiigbters  at  college,  wblcb  appelant  bad 
been  theretofore  paying.  Appellee's  wife 
then  said  she  would  pay  it,  and  for  talm  (ap- 
pellant) tQ  charge  it  to  her  account  out  of 
her  money  that  he  had.  Appelant  denied 
that  she  had  any  money,  and  denied  that 
either  of  them  had  any  money  or  any  other 
property.  Appellee  and  his  wife  bad  evU 
dently  heoi  under  the  impression  that  they 
had  coiulderable  property.  So  she  brought 
a  suit  to  compel  an  accounting  by  appellant 
of  her  estate  which  she  says  he  had  received 
for  ber  from  her  former  guardian  directly 
aft»  her  marriage.  The  facts  of  that  con- 
troversy and  its  result  may  be  seen  in  an 
opinion  this  day  delivered  In  the  appeal  of 
W.  F.  Owsl^,  Sr.,  T.  Sallle  A.  Owsley,  77  S. 
W.  894.  Thereupon  appellant  left  the  home, 
electing,  so  he  says,  to  be  dispossessed,  and 
brought  an  action  of  ejectment  against  ap- 
pellee to  recover  the  possession  of  the  home 
farm  of  235  acres.  The  case  came  on  to 
trial  regularly  before  a  Jury,  resulting  In  a 
verdict  and  Judgment  In  favor  of  appellant 
Upon  that  trial,  appellee  testUled  to  the  facts 
in  bis  favor  above  stated.  Appellant  denied 
that  he  had  ever  given  to  his  son  the  home 
farm,  or  that  he  had  ever  surrendered  the 
possession  of  It  to  him.  A  great  many  wit- 
nesses were  introduced,  whose  testimony 
tended  to  show  that  appellee  had  been  in  the 
possessloD,  claiming  the  farm  as  his  own, 
and  that  they  had  heard  appellant  during 
many  years  state  that  he  had  given  the 
farm  to  his  son,  who  was  in  posaessiou  and 
control  of  it  Appellee's  defense  relied  upon 
an  adverse  possession  for  15  years  under  the 
parol  gift,  thereby  vesting  him  with  the  title 
to  the  land.  So  that  the  whole  case  turned 
upon  tbe  question  of  who  was  In  fact  In  the 
possession  of  the  place  during  the  time  from 
1874' till  the  suit  was  filed  in  1900.  Tbe  fact 
that  both  appellant  and  appellee  had  duiing 
tbe  whole  time  Uved  there  complicated  the 
question.  The  further  fact  that  appellant 
paid  all  the  expenses,  Including  farm  hands, 
servants  at  the  house,  for  fuel,  grocery  bills, 
clothing  bills,  for  repairs  In  the  way  of  fen- 
cing, new  buildings,  etc,  was,  unless  explain- 
ed satisfactorily,  crushing  evidence  to  defeat 
the  son's  claim  of  possession.  To  offset  that, 
appellee  testified  and  proved  that  his  father 
had  tbe  |10,000  mentioned  of  his  (the  son's) 
money  In  possession,  and  that  it  had  been 
naed  la  paying  thsM  very  expenses.  But  it 


was  shown  that  flie  money  so  paid  ont  by 
appellant  was  largely  In  excess  of  the  son's 
money  which  he  held.  This  was  explained 
by  the  son— that  he  abw  turned  back  to  bis 
father,  as  cashier,  all  mon^  dolved  fKnn 
sales  of  tbe  produce  of  the  farm  and  stock. 
Still,  that  fact,  by  Itself,  proved  Uttle  or  noth- 
ing, tm  it  was  not  Incompatible  with  appel- 
lant's claim  of  ownership  and  possession. 
Indeed,  It  proved  about  aa  mudi  one  way  as 
the  other.  The  son  then  claimed  that  s<Mne 
part  of  these  expenses  bad  been  charged  to 
his  wife,  whose  money  his  father  held.  If 
appellant  was  using  appellee's  money  and  bis 
wife's  money  In  paying  the  family  and  farm 
expenses.  It  amounted  to  the  fact  that  the 
family  and  farm  were  being  managed  and 
nm  by  appellee,  and  not  by  appellant  But 
the  amount  expended  exceeded  in  the  aggre- 
gate both  the  son's  and  wife's  personal  es- 
tates which  appellant  had.  Appellee  also 
testified  that  his  father  at  the  time  and  at 
various  times  told  him  that  he  was  giving 
him  the  sums  so  paid  out  for  him;  that  they 
were  in  the  nature  of  advancements,  and 
would  be,  and  were  being,  charged  against 
hU^interest  in  appellant's  estate;  that  In  this 
way  he  was  being  equalized  with  his  sisters. 
If  this  Is  true,  it  would  amount  to  this:  Ap- 
pellant had  given  Ms  son  |10,000  In  money, 
and  paid  out  for  Mm  about  $40,000  addition- 
al, net  which  he  at  the  time  Intended  as, 
and  which  was  in  fsct  of  the  nature  of,  a 
settlement  in  life.  It  does  not  matter  that 
the  sums  were  paid  out  at  different  times  and 
in  small  amounts.  If  the  aggregate  sum  of 
$40,000  had  been  turned  over  to  the  son,  and 
be  had  used  It  as  It  was  used,  It  would  not 
be  questioned  that  It  was  his  money,  and 
that  in  so  employing  It  he  had  defrayed  bis 
own  expenses,  and  would  thereby  have  tend- 
ed strongly  to  prove  Ms  possession  of  the 
farm  upon  wMch  It  was  expended.  Or  If 
the  $40,000  had  been  turned  over  to  the  son 
In  one  lump,  and  he  bad  Intrusted  it  to  his 
father  precisely  as  be  did  tbe  $10,000,  and 
then  the  father,  at  bis  son's  instance,  bad 
paid  the  latter's  bills  and  accounts  for  man- 
aging and  running  the  farm,  it  would  be  the 
same  thing,  In  fact  and  In  law,  as  If  the  son 
had  done  the  paying  In  person.  So  It  will  be 
appreciated  that  the  question  of  appellant's 
intent  and  of  his  statements  to  bis  son  that 
he  was  giving  him,  as  a  portion  In  life,  thefte 
various  expenses,  was  not  only  of  material, 
but  might  be  of  controlling,  Importance  in 
fixing  tbe  question  of  who  was  actually  in 
possession  of  the  farm.  Appellant  testified 
In  that  action  as  a  witness  on  bis  own  be- 
half. He  claimed  that  he  bad  managed  the 
farm  during  all  those  years,  claiming  it  as 
his  own,  and  that  he  bad  not  paid  any  of  the 
expenses  mentioned  either  out  of  bis  son's 
or  daughter-in-law's  money,  and  had  not  told 
his  son  that  these  payments  were  gifts  to 
him,  and  that  be  had  not  charged  or  intended 
them  as  such.  Admissions  against  Interest 
are  not  of  the  highest  order  of  evidence,  and. 
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wben  they  do  not  amount  to  an  estoppel,  are 
by  no  means  condoatTe.  So,  although  many 
witnesses,  16  or  more  in  number,  testified 
that  appeUant  bad  told  tbem  at  Tailous  times 
mnnliv  tbrongb  the  polod  of  25  years  In 
qiieBd<m,  and  atfbongb  appellant  In  a  certain 
lawsuit  had  testified  under  oath,  that  he  bad 
^en  appellee  the  farm,  and  tbat  appellee 
was  in  the  possesalon  of  It,  yet,  If  In  foct 
pellant  had  not  suirendered  the  poaseaslon 
and  control,  tiie  Jury  in  the  ejectment  anlt 
wm  authorized  in  finding  tor  him. 

After  the  term  of  tiie  court  at  whjbh  the 
ejectment  action  was  tiled,  ^;)p«llant  gave 
his  deposition  as  a  witness  In  his  own  behalf 
in  the  suit  i>endlng  in  the  same  court  of  Sal- 
lie  A.  Owsley  t.  Wm.  F.  Owsley,  Sr.  Tbat 
ease  has  been  referred  to  above.  To  under- 
stand the  question  here  presented.  It  is 
enough  to  state  tbat  in  that  action  Mrs. 
Owsley  claimed  that  she  bad  delivered  to  ap- 
pellant, to  be  held  by  him  in  trust  for  her, 
about  $11,000  in  cash,  derived  from  her  fa- 
tiler's  estate,  and  that  he  refused  to  pay  It 
over  to  ber  or  to  account  for  It  Ha  denied 
the  existence  of  the  trust  agreement,  and 
averred  that  be  bad  already  paid  it  to  her 
and  to  ber  husband  at  her  Instance.  In  ies- 
*  tlfylng  In  tbat  action  in  support  of  tliat  de> 
fense,  be  stated  that  tbe  money  was  paid  out 
to  the  husband,  and  at  his  instance  (but  com- 
paratively little  of  It  was  paid  to  ber  direct- 
ly), in  the  matter  of  paying  bis  accounts, 
Thiase  accounts  were  pot  In  evidence.  Thc^ 
were  for  merchandise  for  his  family,  grocery 
supplies,  fuel,  servants*  Ure,  wages  of  farm 
laborers,  purchase  price  of  tbe  horses  and 
other  live  stock  bought  and  brought  to  the 
term;  tor  fencing  and  other  improvonents 
put  upon  tbe  farm.  Indeed,  it  embraced  ev- 
ery conceivable  item  of  expense  In  managing 
and  operating  that  farm,  Including  all  the 
hous^iold  expenses,  throughout  tbe  term  in 
questiML  She  denied  that  appellant  paid 
these  sums  eltber  for  her  or  her  husband, 
ottierwise  than  as  gifts  by  way  of  advance- 
ments to  W.  F.  Owsley,  Jr.  Appellant,  In 
testifying,  said  that  they  were  accounts  char- 
ged to  her  busband— every  dollar  of  IL  He 
was  confronted  on  cross-examination  bis 
statement  on  the  trial  of  the  ejectment  suit 
tbat  none  of  these  matters  bad  been  char- 
ged to  ber  tanslwnd  or  to  her,  and  asked 
to  explain  it.  He  answered  that  the  question 
Involved  to  tlut  suit  was  one  of  possession, 
and  that  be  made  tbe  statement  on  the  trial 
of  the  ejectment  suit  "for  tiie  putpose  of  pos- 
session," whatew  tliat  may  mean.  But  the 
Important  fact  was  developed  in  tbe  ex- 
amination tbat  appellant  bad  kept  certain 
books,  wbicb  he  called  "headbooks,"  and 
cashbooks.  On  these  be  imdertook  to  enter 
every  financial  transaction  of  bis  life,  as  It 
occurred  dally,  from  about  1861  to  tbat  time. 
These  headbooks  were  small  pocket  mem- 
orandum books.  Th«y  were  more  In  the  na- 
ture of  a  diary  of  his  money  transactions. 
Th^  were  In  no  sense  books  of  account,  or 


what  is  known  as  "duqjtbooks."  From  Uiesa 
books  appeUant  drew  off  to  or  about  the 
year  1804  an  account  against  his  son.  Wm. 
F.  Owsl«y,  Jr.,  charging  him  thereon  with 
all  the  Items  Constltuttog  the  eipense  of  run- 
ning the  farm  and  tbe  household  from  1874 
down  to  the  date  the  account  was  stoted. 
He  says  tbat  he  was  then  engaged  to  draw- 
ing off  the  accounte  of  all  his  children,  with 
tbe  view  to  seeing  what  be  bad  advanced  or 
paid  out  for  tbem.  About  toat  time  be  made 
a  will.  This  stetement  and  these  books,  wltii 
appdlant^s  testimony  to  tbe  iSalUe  A.  Owsley 
Case,  show  todispntobly  Ibe  following  facto: 
Ttmt  appellant  did  keep  a  mem<»andam  of 
ev^  item  paid  to  or  for  any  of  his  children; 
that  bB  bad,  before  this  suit,  and  before  any 
controvoay,  drawn  off  an  account  agatost 
each  of  bis  children,  setting  down  the  item 
he  deemed  it  proper  to  be  charged  to  each, 
not  with  any  totentlon  or  opectation  of  liav- 
ing  tbem  account  for  than,  but  to  "see  how 
much  he  bad  advanced  to  them,"  as  he  put 
it;  tbat  on  Wm.  F.  Owsley,  Jr.'s,  account 
were  toduded  tbe  items  which  tiw  son  claims 
wwe  paid  for  him  as  gifte  to  become  ad- 
vancements. These  books  and  accounte  are 
all  to  the  handwriting  of  appellant,  and  show 
what  was  probably  his  totention  at  tbe  time 
of  tbe  paymente  made  by  him.  Tbe  will 
made  by  him  at  or  near  the  time  these  ac- 
counte were  drawn  off  was  not  prodnced. 
AMiellant  says  that  since  this  controversy 
he  had  destrt^ed  it  and  written  another. 
When  asked  what  tbe  destK^ed  will  contato- 
ed,  bis  counsel  objected,  and  advised  him 
not  to  answer.  Ttaoui^  iwessed,  he  refused 
to  answer.  It  may  be  that  that  will  would 
have  shown  conclnsively  the  jmrpose  ot 
drawing  off  the  accounts,  as  well  as  tbe  puiv 
pose  to  carefully  keeptog  a  diary  of  money 
and  property  paid  for  or  given  to  bla  ebil- 
dred.  Upon  these  develfvmente  to  the  Sallis 
A.  Owstey  stilt,  appellee  filed  his  petition  to 
the  Gnmberiand  circuit  court  tea  a  new  trial 
of  tbe  ^ectment  suit,  allegtog  newly  discov- 
ered evidence,  to  wit,  tbe  fftct  that  his  to- 
■  tbw  bad  kept  an  account  to  which  all  tbe  ex- 
penses of  malntolning  and  operating  tbe 
farm  stoce  1874  had  been  charged  to  appellee 
that  the  fact  of  the  existence  of  the  \)oc3a 
and  accounte  vras  unknown  to  appellee  till 
after  the  tanaa:  of  court  at  which  the  eject- 
ment case  was  tri,ed,  and  tbat  he  could  not 
have  Iramed  of  it  sooner  by  any  sort  of  dili- 
gence. The  circuit  court  granted  the  new 
triaL  This  apiMal  is  prosecuted  to  reverse 
that  Judgment 

A  private  mranorandum  or  account  book, 
to  tiie  handwrittog  of  a  party  to  a  litigation, 
containtog  admissions  damagtog  to  his  cause, 
the  existence  of  which  Is  concealed.  If  dis- 
covered aftN  tbe  trl^l,  are  clearly  of  that 
character  of  material  evidence  Irbich  tbe  or- 
dtoary  diligence  of  his  adversary  could  not 
have  produced  at  tbe  trtaL  The  adversary 
party  not  only  did  not  know  of  the  existence 
of  such  on  account,  but  vras  further  misled 
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by  the  testimony  of  hii  OK>oDent  Into  srippo** 
ing  that  none  was  In  existence. 

It  Is  objected,  tbongb,  that  the  newly  dis- 
covered eridence  la  merely  cumulative,  and, 
as  this  court  has  repeatedly  held  that  a  new 
trial  will  not  be  granted  upon  the  discovery 
of  evidence  that  Is  only  cumulative,  the  cir- 
cuit court  should  not  have  granted  this  new 
trial.  The  newly  discovered  evidence  was  of 
a  higher  grade  and  different  character  from 
any  heard  on  the  original  trial.  It  was  not 
camnlatlve  in  the  sense  of  the  term  as  gen- 
erally employed  In  opinions  passing  on  that 
question.  The  trial  court  Is  enjoined  to 
disregard  those  matters  of  practice  that  do 
not  affect  the  substantial  rights  of  the  par- 
ties. Section  134,  Civ.  Code.  It  is  because  of 
tUs  policy,  and  the  phrase  In  section  S40, 
Civ.  Code^  ''material  to  the  party  applying," 
that  this  court  holds  that  the  discovery  of 
more  evidence  of  the  same  character  and 
grade  as  that  already  heard  and  considered 
by  the  trial  court,  and  which  would  not, 
In  all  probability,  affect  the  result  of  anoth- 
er trial,  will  not  Justify  the  granting  of  a 
new  trial.  But  where  the  newly  discovered 
evidence  is  of  a  character  that  is  unerring 
and  convincing,  satisfying  the  mind  of  tbe 
Judge  that  It  will  probably  have  a  preponder- 
ating influence  upon  another  trial,  a  new 
trial  should  be  granted.  If  appellant's  po- 
sition In  tbe  SalUe  A.  Owsley  suit  as  to  char- 
ging these  Items  to  and  furnishing  them  for 
bis  son  is  true,  It  would  follow  that,  if  appel- 
lant died  Intestate,  these  Items,  or  tbe  great 
bulk  of  them,  could  be  charged  against  ap- 
pellee's Jnterest  In  his  father's  estate  as  ad- 
vancements. Appellee  would  In  that  event 
be  made  to  pay  for  them.  Yet  In  tbe  eject- 
ment suit  th^  were  necessarily  treated  by 
the  Jury,  because  of  W.  F.  Owsley,  Sr.'B» 
statements  when  testifying,  as  not  being  ap- 
pellee's accounts.  If  the  truth  Is  that  these 
Items  were  given  to  him  by  his  father  as 
advancemoits,  for  which  be  will  ultimately 
have  to  account,  then  appellee  ought  to  have 
the  benefit  now  of  that  tact,  as  bearing  on 
the  question  of  his  possession  and  control  of 
the  farm  In  dispute^ 

But  the  question  most  seriously  urged  is 
whether  the  evidence  tjfoa  the  former  trial, 
even  when  considered  with  that  newly  dis- 
covered evld^ice,  does  not  show  that,  as  a 
niattar  of  law,  appelant  was  never  out  of  tbe 
possession  of  the  farm.  It  Is  conceded  that 
by  tbe  parol  gift  no  title  passed  to  appellee. 
Sot  did  appellant's  admission  that  be  bad 
given  bis  son  the  property,  nor  did  even  bis 
oath  to  that  effect  in  a  trial  In  another  case, 
divest  appellant  of  his  title.  It  that  has 
been  done.  It  is  solely  because  appellee  has, 
bj  a  continuous  adverse  possession  for  15 
years  under  claim  of  title,  thereby  acquired 
It.  It  has  been  decided  a  number  of  times 
by  this  court  that  snch  possession  by  tbe 
donee  under  a  parol  gift  will  ripen  into  a 
fec-slmple  title;  Commonwealth  v.  Gibson, 
86  Ky.  666,  4  S.  W.  408;  Ttaomaon  T.  Tbom- 
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son,  98  Ky.  486,  20  S.  W.  873;  Crsecb  v. 
Abner,  106  Ky.  239.  DO  8.  W.  68;  Gilbert  v. 
Kelly,  67  8.  W.  228. 

But  It  is  urged  with  great  force  that  ap- 
pellant has  never  been  disseised;  that  be 
has  dally  entered  upon  tbe  premises  In  dis- 
pute, and  haa  exercised  acts  of  dominion 
over  them;  and  that  tbe  law  attaches  the 
actual  possession  to  tbe  holder  of  tbe  legal 
I  title  when  both  he  and  an  adverse  clalmaut 
i  are  upon  the  diq>uted  premises.  Tlie  char- 
i  acter  of  possession  for  the  statutory  period 
necessary  to  toll  tbe  right  of  entry  by  the 
legal  title  bolder  must  be  such  as  amounts 
constantly  to  a  trespass  against  the  true  title 
(that  Is,  it  must  be  an  actual,  physical  entry 
!  upon  or  control  of  the  premises,  and  be  con- 
I  tinuous);  It  must  be  open  (that  is,  it  must 
i  of  itself  be  such  as  to  afford  notice  to  the 
t  rightful  owner  of  Its  liostile  natnre);  It  must 
j  be  adverse  (that  Is,  it  must  be  against  and 
I  in  defiance  of  the  claim  of  the  real  title  hold- 
ex,  and  be  such  as  to  exclude  his  authority); 
and  It  must  be  accompanied  by  the  claim 
by  the  occupant  that  it  Is  his  property.  This 
claim  may  be  by  speech,  or  by  such  acts  of 
authority  as  Indicate  It  It  Is  obvious  that 
two  persons  claiming  against  each  other  can- 
not at  the  same  time  be  In  the  actual  posses- 
sion of  the  same  premises,  either  in  law  or 
In  fact.  If  both  are  present,  claiming  the 
title,  the  possession  is  bis  who  has  the  title. 
Tbe  possession  of  the  wrongful  occupant  In 
that  case  would  be  restricted  to  that  space 
over  which  he  wields  an  exdnalve  physical 
dominion.  But  It  does  not  follow  by  any 
means  that  the  mere  presence  of  a  person 
upon  a  piece  of  property  gives  blm  tbe  pos- 
session of  It,  either  In  fact  or  In  law,  for  any 
puriKtse;  e.  g.,  a  guest  In  my  house,  or  the 
presence  of  my  servant  or  of  a  bare  licensee. 
It  Is  equally  essential  that  the  pbyslcal  entry 
should  be  accompanied  by  a  claim  of  right 
So  that  if  one  enters,  admitting  the  title  and 
possession  of  another  as  owner,  the  latter** 
possession,  In  law.  is  not  disturbed.  To  oust 
the  actual  possession  of  a  claimant,  another 
must  eatet,  alto  tialmlng  the  right  of  entry. 
When  the  owner  sells  or  gives  his  land  by 
parol,  lie  b  not  forced  to  repudiate  his  act 
He  may  recognize  It  as  valid  If  be  chooses. 
If  his  vendee  is  In  possession,  claiming  the 
title  as  a  right,  the  owner  of  the  legal  title 
may  admit,  when  subsequently  entering  upon 
the  land,  tliat  both  the  title  and  possession 
are  In  his  vendee,  and  that  bis  presence  is 
in  no  wise  hostile  thereto.  If  he  does,  then 
by  what  itrlndple  of  law  can  there  be  ascrib- 
ed to  bis  presence  an  effect  which  he  neither 
designed  nor  at  tbe  time  desired?  Why 
should  the  law  claim  for  hbn  that  which  be 
failed  to  claim,  and  claim  it  in  spite  of  his 
Intent?  Therefore,  if  appellant,  though  pres- 
ent on  the  land  which  he  Is  alleged  to  have 
given  to  appellee  by  parol  In  1874,  and  put 
him  In  the  possession  of,  was  not  claiming 
the  land  as  his  own,  but  was,  on  the  con- 
trary, dlscIaimUig  1^  end  If  he  in  fact  exer* 
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deed  no  act  of  ownershtis  In  authority  as 
owner,  but  ,wat  there  as  the  guest  of  bis  son, 
the  latter't  pMsessIon  was  not  thereby  Inter- 
fered with. 

In  Thomson  t.  l^omson,  98  Ky.  435,  20  S. 
W.  878,  It  was  held  that  an  entry  by  a  donee 
imder  a  parol  gift  was  hostile  to  the  legal 
title,  and,  If  possession  was  held  thereunder 
for  15  years,  the  title  In  the  donee  was  per- 
fected. In  that  case  the  court,  in  most  em- 
phatic language,  approved  this  Instruction  as 
embodying  the  law  of  adverse  posseeslon: 
"If  the  Jnry  believe  from  the  evidence  that 
the  plaiutlff,  Patrick  Henry  Thomson,  made 
an  absolnte  and  nnconditlonal  verbal  gift  of 
hla  entire  title  to  the  land  described  In  the 
petition  to  hlB  Bon  Bodes  Thomson,  and,  in 
pursuance  of  mch  gift,  he,  the  said  Rodes 
Thomson,  entered  Into  fbe  possession  thereof, 
claiming  title  thereto  according  to  smsh  gift, 
and  that  anch  pouesslon  of  said  land  con- 
tinned  for  a  period  of  fifteen  years  previous 
to  Rodes  Thomson's  death,  and  during  said 
period  his  possession  was  actual,  visible,  and 
notorious,  then  such  possession  is  adverse, 
and  the  Jury  will  find  for  the  defendant" 
In  Commonwealth  r.  Gibson,  86  Ky.  666,  4 
8.  W.  4fS,  where  a  parol  gUt  of  land  was 
made  by  a  father  to  his  children,  and  they 
had  occupied  It  adversely  for  more  than  15 
years,  it  was  said:  "If  one  In  fact  enters  un- 
der a  purchase  or  a  gift,  although  it  may 
be  verbal,  and  holds  the  land  by  actual,  open 
possesion,  claiming  It  as  his  own,  such  pos- 
session Is  adverse.  •  •  •  The  moment 
such  posaesfdon  begins,  the  owner  Is  disseised. 
*  *  *  If,  after  entry,  the  newcomer  claims 
the  land  as  hla  own,  and  the  owner  has  no- 
tice of  it^  either  actual  or  constructive,  then 
tiiere  is  a  disseisin."  It  is  not  shown  by 
either  <tf  the  two  foregoing  opinions  whether 
there  was  or  not  an  entry  meantime  by  the 
donor.  But  In  the  later  case  of  Ward  v. 
Edge,  100  Ky.  757,  80  S.  W.  440,  it  does 
appear  thai  the  gift  by  parol  was  executed 
by  the  donee  taking  possession,  while  the 
donor,  a  widower,  continued  to  reside  upon 
the  premises  tor  many  years  therrafter.  The 
qneatiU^  was  wbeUier  the  donee  had  been  in 
the  adverse  possesslim  for  16  yes^  The 
court  cites  without  disapproval  the  character 
of  evidence  beard,  which  was  In  many  par^ 
tlculaTB  substantially  the  same  as  in  this 
case  as  to  the  donee's  claim  and  acts  of  own- 
ership, and  of  the  donor's  disclaimer  and 
recognition  of  the  title  of  the  donee.  The 
court  observed:  "It  seems  to  us  the  issne  in 
this  case  Is  simply  whether  ^fendant  had 
acquired  title  to  the  land  In  dispute  ty  gift 
from  "Waiter  Ward,  and  whetho',  under  such 
gift,  be  had  lield  same  adverse  to  the  donor, 
and  with  the  knowledge  of  donor,  for  the 
fifteen  years.**  The  court  a.ppnrre&  the  fol- 
lowing Instmction  aa  correctly  stating  Hie 
law  applicable  to  ttie  foregoing  facts  and  la* 
sue:  "If  the  Jnry  believe  from  the  evidence 


that  Walter  Ward,  fifteen  years  or  more  be- 
fore the  Instltutloii  of  this  action,  gave  the 
land  Id  controversy  to  the  defendant,  and 
he,  under  or  by  reason  of  said  gift,  took 
poss((8Blon  of  said  land,  claiming  as  bis  own 
adversely  to  Walter  Ward,  with  his  knowl- 
edge, and  continuously  held  and  occupied  it 
adversely  to  and  with  the  knowledge  of  said 
Walter  Ward  for  a  period  of  fifteen  years  or 
more  before  the  institution  of  this  suit,  tbey 
should  find  for  defendant." 

There  was  evidence  before  the  Jury  In  the 
Instant  cas4  of  appellant's  contemporaneous 
claim  of  title  and  exercise  of  ownership,  with 
his  presence  upon  the  land,  during  the  15 
years.  It  was  a  question  for  the  Jury  wheth- 
er there  had  been  in  fact  a  disseisin  of  ap- 
pellant. The  only  point  we  feel  called  upon 
to  decide  Just  here  is  that  the  mere  fact  of 
aK>ellanf  s  presence  upon  the  premises  now 
In  dispute  during  the  time  of  appellee's  claim 
of  possession  and  title  was  not  Ipso  facto  a 
breach  of  appellee's  possession,  and  that  if 
appellant  did  not  accompany  his  presence  1^ 
some  claim  or  act  of  ownership,  or  tf,  on  the 
contrary,  he  disclaimed  ownership,  admitting 
it  was  in  appellee,  then  the  statute  would 
not  be  stopped  In  Its  running  in  the  tatter's 
behalf.  The  newly  discovered  evidence  dls- 
cnssed  above  was  of  material  character, 
bearing  on  the  question  as  to  who  was  In 
the  actual  possession  of  the  farm,  that  ap- 
pellee was  entitled  to  have  It  considered  by 
the  Jury  trying  that  question. 

The  Judgment  awarding  the  new  trial  la 
affirmed. 

BURNABI,  a  J.,  dissents^    SIDTTLB,  J., 

not  sitting. 

OWSLEY  V.  OWSLEY. 
(CJonrt  of  Appeals  of  Keotacky.    Dee.  10, 
1903.) 

APPEAL— PROM  WHAT— TAGATBD  JUDOUBNT. 

1.  One  against  whom  a  Judgment  was  ren- 
dered cannot  prosecnte  his  appe&I  therefrom 
when,  after  the  appeal  was  granted,  a  new 
trial  was  awarded,  and  the  Judgment  set  aside. 

Appeal  from  Circuit  Court,  Cumberiand 
Oonnt^. 

"Not  to  be  <^lcially  reported.** 

Action  by  W.  F.  Owaley,  Sr.,  against  W. 
F.  Owsley,  Jr.  Frcnn  a  Judgment  for  plain* 
tue,  defendant  appeals.  XMsmlssed. 

Hazelrlgg  &  Cheuault  and  Allen  &  Ewiug, 
for  appellant.  W.  P.  Sandldge,  for  appellee, 

O'REAR,  J.  In  an  ajectmont  suit  brou^t 
by  appellee  against  appellant  the  verdict  and 
Judgment  were  fOr  the  former.  The  latter 
prosecutes  this  appeal  from  that  Judgmmt 
After  the  appeal  was  granted,  fin  drcnlt 
court  awarded  a  new  trial  of  the  action,  and 
set  aside  the  Judgment  There  is  nMhlng 
yet  from  which  appellant  can  appeal  TUs 
appeal  is  therefore  dlsmtasnd. 
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ft  N.  W.  B.  00.  at  aL  T.  GLUOK. 

(Snpreme  Orart  ot  Texas.   Dec.  14,  190B.) 

ACTION  FOB  INJURIES— EXAUINATKW  OF  DB- 
FBHDANT-ORDBR  FOR  BXAlUNATION-^0- 
THORITT  OF  COURT  —  CONSTITUTION  —  BVI- 
DSNCB  OF  RKFUaAL. 

1.  Const  art  5,'}  8.  declares  that  the  dia- 
ttiet  court  afaall  have  orlgiital  jarisdlctloii  of  all 
nits.  complaintB,  and  pleas,  wttboat  r«ard  to 
digtinctioD  between  law  and  eqoit;.  Rev.  Bt. 
1696.  art  82tS8,  declares  that  the  common  lav  of 
Bngland,  where  not  inconsisteot  with  the  uon- 
stitatioa  and  laws  of  the  state,  shall  be  the  rule 
of  decidtni.  Bill  of  Riffhts,  art  1,  i  9,  dedarea 
that  the  people  shall  oe  secure  in  uielr  peiv 
sons,  hooses,  and  possewions  from  all  onrea- 
Bonable  searches  and  seizures;  and  by  Rev.  St. 
1896,  art.  1451,  all  Tiews,  Touchers,  essoins, 
etc.,  are  repealed.  Held,  that  a  district  court 
has  no  anthority  to  make  an  order  compelUni 
plaintiff  in  an  action  for  injuries  to  snnnlt  to 
an  examination  b;  i^ysiclans. 

2.  Where  plaintiff,  in  an  action  for  injuries, 
refnaes  to  submit  to  an  examination  ij  phrsi- 
cian^  such  fact  is  proper  for  the  jui7  as  beaniw 
on  the  credibililT  and  suffidency  of  the  tesn- 
monj  on  which  he  seeks  to  recover. 

S.  In  an  action  for  injuries  plaintiff  was  asked 
by  defendant  whether  a  proposition  had  been 
made  to  him  to  have  the  court  appoint  a  commit- 
tee of  physicans  to  examine  hltn,  which  qnes- 
tion  was  objected  to  on  the  ground  that  it  was 
prejudicial  to  plaintiff's  case,  and  that  the  mat- 
ter bad  been  ruled  on  by  the  court  In  deuying  a 
motion  for  such  an  examiontlon,  and  the  objec- 
tltm  was  sustained.  Held,  that  the  ruling  was 
error,  as  equivalent  U>  telling  the  jury  that  the 
matter  was  not  to  be  considered  by  them. 

Strror  to  Court  of  Civil  Appeals  of  Third 
Snpreme  Judicial  District 

Action  by  John  O.  Cluck  against  the  Austin 
ft  Northwestern  Railroad  Company  and  oth- 
ers. From  a  judgment  of  the  court  of  Civil 
Appeals  (73  S.  W.  569)  affirming  a  jnd^eut 
for  plaintiff,  defendants  bring  error.  Re- 
versed. 

S.  B.  Fisher  and  Baker,  Botts,  Baku  ft 
Lovett,  for  philntUbi  in  error.  John  Dowell 
and  H.  N.  Swain,  for  defendant  in  enor. 

BBOWN.  J.  From  the  opbilon  of  the  hon- 
orable court  of  Civil  Appeals  we  copy  the 
following  statement  of  the  facts  as  found  by 
that  court: 

"This  is  a  suit  for  damages  caused  by  the 
plaintiffs  falling  Into  a  weXl  dug,  operated, 
and  controlled  1^  the  Austin  ft  Northwest- 
em  Railroad  Company.  There  was  a  jury 
trial,  reanltliv  In  a  verdict  and  Jndgmoit  tot 
the  plaintiff  ftnr  92,O0C^  and  tiie  defendants 
tiave  appealed. 

"The  testimony  shows  that  the  Houston 
ft  Texas  Goitral  Balboad  Company,  since  thtt 
accident  occurred,  has  succeeded  to  aU  tha 
rights  and  llablUtles  of  the  Austin  ft  North- 
weatem  Railroad  Company,  and.  If  one  com- 
pany Is  liable,  both  are.  The  accident  oc- 
curred at  night  and  the  Terdlct  of  the  Jury 
InTolves  a  finding  that  the  Austin  ft  North- 
western Bailroad  Company  was  guilty  of 
negligence  in  falling  to  ke^  tbe  well  pnrp> 
erly  covered,  and  that  the  iilaintUf  was  not 

1 1  gee  Dunaces.  vol.  IB.  Cent  Dig.  i  nti  Dls- 
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guilty  of  contributory  negligence,  as  charged 
In  the  answer  of  the  defendants,  and  that,  as 
a  direct  result  of  the  defendants'  negUgence, 
the  plaintiff  was  Injured  to  the  extent  of 
92,000.  The  record  contains  evld^ce  suftt- 
dent  to  support  all  of  these  findings,  and 
therefore  the  objections  to  the  verdict  are 
overruled. 

*^he  plalnUff  charged  In  his  petition  that 
as  a  result  of  his  falling  in  the  well  he  was 
permanently  injured  In  his  back,  aides,  kid- 
ney, hips,  hip  Joints,  SEdne,  bladder,  stom- 
ach, and  bowels.  Within  lonper  time  the 
defendants  made  a  motion,  stating  that  tbe 
plaintiff  had  been  examined  by  two  pbysi- 
cians  of  his  own  selection,  who  would  testify 
in  his  behalf;  that  ha  bad  not  been  »aniin- 
ed  by  physicians  selected  by  the  defendanta, 
or  by  any  othor  physicians;  and  requested 
the  trial  court  to  appoint  a  committee  of 
two  or  more  competent  physicians,  and  com- 
pel the  plaintiff  to  submit  to  an  examination 
by  the  pbysidans  ao  appointed.  In  (oder  ttat 
the  defendanta  might  have  the  benefit  of  Ihe 
testimony  of  such  phyddans.  In  sppport  of 
the  motion  It  waa  shown  that  the  plaintiff 
had  refused  to  consent  to  the  appointment 
of  such  committee  and  to  the  examination 
requested.  The  court  overruled  the  motion, 
and  that  ruling  Is  assigned  as  error.'* 

The  plaintiff  in  enot  asserts  that  it  had 
the  rigbt  at  the  trial  to  have  the  court  ap- 
point a  committee  of  pbysIdauB  to  make  a 
pbyalcal  examination  of  the  defendant  in 
error  to  qualify  them  to  testify  before  the 
Jury  as  to  the  injuries  received  by  Cluck, 
and  their  effect  The  right  to  have  such  ex- 
amination is  sunrarted  by  the  greats  num- 
b^  of  decisions  of  the  courts  of  tlie  stetes 
of  this  Union  and  Iv  the  text-writers.  Tbe 
following  cases  siqtport  the  r^ht  asserted: 
R.  ft  D.  By.  Ca  V.  OhlldresB,  82  Oa.  719,  8 
S.  B.  602.  3  L  B.  A.  806.  14  Am.  8t  Bep. 
189;  Shepard  v.  it.  F.  By.  Co.,  SB  Ma  629, 
B6  Am.  B^.  890;  AUbama,  O.  S.  By.  Oo. 
V.  HIU,  90  Ala.  71,  8  Boutb.  90,  8  L.  B.  A. 
442,  24  Am.  St.  Bep.  764;  White  v.  MUwau- 
kee  City  Ry.  Co.,  61  Wis.  536,  21  N.  W.  624, 
50  Am.  Rep.  IM;  A.  T.  ft  S.  F.  By.  Co.  v. 
Thul,  29  Kan.  46G,  44  Am.  Bep.  609;  Schroed- 
er  v.  e.  B.  I.  &  P.  By.  Oa,  47  Iowa,  876: 
Sibley  v.  Smith,  46  Ark.  276,  66  Am.  Bep. 
684;  M.  ft  U.  T.  Co.  V.  Bally,  87  Ohio  Bt 
104;  Lane  v.  8.  F.  ft  N.  By.  Co.,  21  Wash. 
119.  67  Pac.  367,  46  U  a  A.  168,  75  Am.  8t 
Bepw  821;  Wan^  v.  City  of  Winona  (Minn.) 
80  N.  W.  851,  46  L.  B.  A.  448,  78  Am.  8t 
Bep.  aS4;  Graves  v.  City  of  Battle  Creek, 
86  Mich.  266,  54  N.  W.  757,  19  L.  B.  A.  6^, 
86  Am.  St.  Rep.  661;  City  of  South  Bold 
V.  Turner.  156  Ind.  418,  60  N.  B.  271,  54  L.  B. 
A.  S96.  83  Am.  St.  Bep.  200;  Brown  v.  C. 
N.  &  St  P.  By.  Go.  (N.  D.)  95  N.  W.  163. 
The  Supreme  Court  of  Missouri  first  held 
that  the  comts  had  no  power  to  compel  a 
party  to  a  dvll  case  to  submit  to  a  physical 
examination.  Loyd  v.  H.  ft  St.  Joe  R.  R., 
58  Mo.  SIS,  After  vacillating  an^Ljqa&Ufylng 

Digitized  by  LjOOglC 


404 


77  S0UTUWU8IEBN  RBFOBTBB. 


(Tex. 


their  declErions  In  various  parQcnlars,  that 
court,  in  Shepard  t.  M.  P.  Ry.  Co.,  before  cit- 
ed, announced  tbe  doctrine  contended  for 
by  the  railroad  company  in  this  case.  The 
decisionB  of  the  Supreme  Court  of  the  state 
of  Indiana  cover  all  phases  of  this  question 
from  an  absolute  denial  to  the  assertion  of 
the  r^ht  in  a  gaallfled  sense  as  announced 
in  tbe  case  of  City  of  South  Bend  v.  Turner, 
above  cited.  That  case  Iuib  been  since  great- 
ly qualified,  and  their  decisions  are  In  sncb 
conflict  on  the  question  that  they  are  of  lit- 
tle value  as  authority.  The  case  of  R.  &  D. 
By.  Co.  V.  Childress.  82  Ga.  719,  9  8.  fi.  602, 
3  L.  B.  A.  80S.  14  Am.  St  Bep.  188,  rests 
iqwn  the  following  statutory  proviidon:  "Bv- 
ery  court  has  power  to  control  in  furtherance 
of  Justice  the  conduct  of  its  otttcers  and  all 
other  persons  connected  with  a  Judicial  pro- 
ceeding before  It,  In  every  matter  appertain- 
ing thereto."  This  statute  authorized  the 
examination  in  the  state  of  Georgia;  hence 
that  case  Is  not  auttiorlty  upon  the  question 
of  power  under  the  common  law.  The  au- 
thorities above  stated,  as  well  as  many  cases 
which  we  have  not  cited,  fully  sustain  the 
conclusion  of  tbe  Supreme  Court  of  Indiana 
In  the  case  of  City  of  South  Bend  v.  Turner, 
which  is  embodied  in  the  following  proposi- 
tions: "(1)  That  trial  courts  have  the  power 
to  order  tlM  medical  examination  by  experts 
of  tbe  Injured  parts  of  a  plaintilf  who  is 
seeking  to  recover  damages  therefor;  (2)  that 
a  defendant  has  no  absolute  right  to  demand 
the  enftvcement  of  euch  an  order,  but  the 
motion  thttefor  is  addressed  to  the  sound 
discretion  of  the  trial  court;  (S)  that  tbe  ex- 
ercise of  sui^  discretion  Is  reviewable  on 
ax»pMl>  and  correctlble  in  caaes  of  abuse;  (4) 
that  tbe  examination  should  be  an>Ued  for 
and  made  before  entorlug  iqran  tbe  trial,  and 
should  be  oidwed  and  conducted  under  the 
direction  of  the  court  whenever  it  fairly  ap- 
pears that  tbe  ends  of  Justice  require  a  more 
certain  aacertainment  of  Important  facta, 
which  can  raly  be  disclosed  or  fully  elucidat- 
ed by  such  an  examination,  and  such  an  ex- 
amination may  be  made  without  danger  to 
tbe  plalntUFs  Ufa  w  health  or  the  infliction 
of  serious  pftin;  (0)  that  tbe  refusal  of  tbe 
motion,  when  the  circumstances  appearing  in 
the  record  fffesent  a  reasonably  dear  case  for 
the  examination  under  tbe  rules  stated.  Ii 
such  an  abuse  of  discretion  in  tbo  trial  court 
as  will  operate  to  reverse  a  jDdgmrat  fw  tbe 
plalntifl;  &)  that  such  an  order  may  be  en- 
forced, not  by  punishment  as  Cor  a  contempt, 
but  hy  delaying  or  dlsinlariiig  tile-pioceedr 
tag." 

Counsel  for  the  defendant  In  error  deny 
the  antborily  of  tbe  court  to  requlro  the 
plalntifl  in  this  case  to  submit  to  a  i^yslcal 
examination  by  a  committee  to  be  appointed 
by  the  court,  in  which  they  are  supported  by 
these  authwitles:  Fairer  v.  Bnalow,  102  IlL 
279,  40  Am.  Rep.  588;  McQulgan  v.  D.  L.  * 
W.  By.  Co.,  128  N.  T.  60.  28  N.  B.  285.  14 
L.  R  A.  466k  26  Am.  St  Bep.  607;  Stack  T. 


N.  T.,  etc..  By.,  177  Mass.  ISS.  58  N.  B.  6Stt, 
02  L.  R.  A.  328,  83  Am.  St.  Rep.  268;  P.  D. 
&  E.  Ry.  Co.  V.  Bice,  144  IlL  232,  88  N.  B. 
851;  Roberts  v.  O.  &  L.  C.  Ry.  Co..  29  Hun, 
164;  U.  P.  Ry.  Co.  v.  Botsford.  141  U.  S. 
250,  11  Sup.  Ct  1000,  35  L.  Ed.  734.  The 
question  bas  been  before  this  court  in  these 
cases:  I.  &  Q.  N.  Ry.  Co.  v.  Underwood,  64 
Tex.  468;  M.  P.  Ry.  Co.  v.  Johnson,  72  Tex. 
96,  10  8.  W.  326:  G.  C.  &  S.  P.  By.  Co.  v. 
Norfleet  78  Tex.  321, 14  8.  W.  703;  6.  G.  &  8. 
F.  Ry.  Go.  V.  Butcher,  83  Tex.  809,  18  8.  W. 
583.  In  each  case  this  court  declined  to  de- 
cide tbe  question  now  btfore  us;  tberefwe 
it  Is  practically  a  new  one^  which  we  most 
determine  by  the  weight  of  authort^,  or  ui>oa 
the  sounder  reasoning,  as  derived  from  tbe 
provisions  of  our  Omstltotloii,  tbe  itatntei^ 
and  the  common  law. 

After  citing  a  number  of  cases  to  support 
their  decision  in  tbe  case  of  City  of  South 
Bend  v.  Turner,  tbe  Supreme  Court  of  In- 
diana said:  "These  cases  assert  tbe  doe- 
trine  that  courts  are  Instituted  by  tbe  state 
to  administer  Impartial  Justice  to  contend- 
ing parties.  In  such  contests  it  la  the  duty 
of  the  court  to  bestow  upon  the  litigants 
equal  and  exact  Justice.  This  cannot  be 
done  without  the  court  first  obtaining  the 
exact  and  full  truth  concerning  the  matters 
In  controversy.  Hence  Iran  tbla  dn^  of  tbe 
court  to  dispense  exact  Justice  U  eaaentlHlly 
implied  all  power  necessary  to  Its  perform- 
ance, wbl^  includes  tbe  poww  to  make  sub- 
servient to  its  oidw  all  persons  and  tbinga 
that  will  afford  the  most  rdlable  evidence." 
That  honorable  court  ^ves  no  source  fnMU 
which  it  is  claimed  the  courts  dulve  tiie 
power  to  compel  a  party  to  submit  to  ei- 
aminatlOD,  bat  asserts  that  tbe  dnty  to  ad- 
minister Justice  Implies  "all  power  necessary 
to  its  poformance.  whldi  includes  tlie  power 
to  make  subservient  to  Ito  order  all  pctrsoos 
and  things  that  will  afford  the  most  reliable 
evidence.**  If  this  proposition  be  w^l  found- 
ed, then,  Indeed,  tbe  power  of  a  conrt  over 
tbe  persona  of  parliea  who  anply  to  It  for 
adjustment  of  their  rights  is  itnltmtted. 
This  statonent  of  judicial  iiower  Is  too  broad 
to  be  accepted  as  cnrect  but  that  line  of 
decisions  cannot  be  sustained  by  lem  com- 
prehenslve  authority.  The  point  we  wish  to 
call  attention  to  Is  that  tiw  court  does  not 
claim  to  dolve  Its  authority  from  eltber  the 
common  law,  tbe  Constitution  of  that  state. 
«r  from  tbe  statotes  of  Indiana.  Conuu«it 
upon  CUty  of  South  Bend  t.  Turner  is  equiva- 
lent to  a  comment  upon  tbe  other  cases,  be- 
cause it  is  peritiaps  the  best  reasoned  of  an, 
and  fairly  r^resoitB  tbem. 

Article  6,  I  8^  of  ttie  Oonstitotlon  of  this 
state,  defines  Ibe  Jnrlsdlctirai  and  powers  of 
tbe  ^strict  courts  in  the  following  lansoage: 
•fThe  district  court  shall  have  original  Juris- 
diction of  all  tuits,  complaints,  or  ^eaa  -what- 
ever, without  regard  to  any  disttacUon  be- 
tween law  and  equity,  when  tbe  matter  In 
controversy  shall  be  valued  at  or  amount  to 
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five  hundred  dollani  ezclualTe  of  Interest;" 
and  the  Legislature  baa  defined  ttae  jarltdJc* 
tioD  of  the  dlBtrfct  courts  In  the  same  lan- 
guage. The  common  law  was  ad(H>ted  by 
the  congress  of  the  republic  by  enactment 
embraced  in  tbe  following  article  8258  of 
the  Revised  Statutes  of  1896:  "The  com- 
mon law  of  England  (so  for  as  It  Is  not  in- 
coosistent  with  the  OonsUtatlon  and  laws  of 
this  state)  shall,  together  with  such  Constl- 
tutlon  and  laws,  be  the  mle  of  decision,  and 
shall  continue  In  force  until  altered  or  re- 
pealed by  the  L^islatnre.**  Whaterer  may 
be  the  powers  of  courts  of  other  states,  there 
can  be  no  doubt  that  tbe  courts  of  Texas 
most  hK^  to  the  Constitution  of  this  state, 
the  enactmwts  of  the  Legislature,  and  the 
OMDnioD  law  for  th^  authority  to  proceed 
as  requested  In  tills  case;  and,  If  tbe  an- 
tluKlty  did  not  exist  at  commcoi  law,  and 
has  not  been  conferred  by  the  Constltutton 
OK  hy  the  stfttatet  ot  this  state,  then  no 
nmrt  In  Texas  has  the  vowet  to  force  any 
dtfsen  to  submit  to  a  physical  examination 
under  such  circumstances.  In  the  case  of 
Uessnw  ▼.  OkUUnga,  65  Tex.  800,  ft  Judg- 
ment of  the  district  court,  whldi  bad  as- 
samed  to  exmUw  auUiorltr  ova  the  estate 
of  mlnon,  was  under  review.  It  was  claim- 
ed that  tbe  authority  was  gtvoi  by  the  Gcn- 
Btltotloo,  wherein  It  conferred  on  the  dis- 
trict court  all  tbe  powers  of  courts  of  equity. 
^>eaUng  by  Judge  Stayton,  the  Supreme 
Court  said-  "If  it  Is  claimed  that  in  tlie 
ooort,  as  a  court  of  equity,  imd»  that  clause 
{cf  the  Constltutloid,  the  power  extated,  It 
must  be  KpUed  tbat  the  dtotrlct  court, 
whether  as  a  court  of  law  or  a  court  of 
equity,  bad  only  such  power  as  tiw  ConsU- 
tntion  gSTe  It.  There  Is  no  such  thing  as 
th<>  Inherent  power  of  a  court,  If  by  that  be 
m(>«nt  a  power  which  a  court  may  exercise 
without  a  law  authorizing  It  That  clause 
of  the  Constitution  emiMwered  district  courts 
to  exerdae  all  the  power  given,  whethor  the 
procedure  necessary  to  accomplish  tbat  pur- 
pose be  mcb  as  pertains  to  a  court  of  law 
or  a  court  of  equity;  but  It  In  no  manner 
conferred  upon  such  courts  the  power  to  ex- 
ercise any  and  every  power  which  at  any 
time  may  have  beat  exercised  by  courts  of 
chancery  In  England  or  elsewhoe."  In  Rail- 
road T.  Botsford,  before  dted.  Judge  Gray 
laid:  '*No  right  is  held  more  sacred,  or  la 
more  carefully  guarded  by  the  common  law, 
than  tbe  rli^t  of  every  individual  to  the 
possesion  and  control  of  his  own  person 
free  from  all  restraint  w  Interference  of  oth- 
ers, unleas  by  clear  and  unquestionable  au- 
thority of  law.  Bo  far  as  the  books  within 
oar  rea^  show,  no  order  to  Inspect  the  body 
of  a  par^  in  a  personal  action  appears  to 
have  been  made,  or  even  moved  for,  In  any 
of  tbe  BIlgH■^  courts  ot  common  law,  at  any 
period  of  thdr  history."  Not  me  of  the 
cases  whfdi.  dechize  the  existence  of  the 
right  cttea  a  case  from  the  English  courts. 
To  tbla  Justice  Brewer,  In  the  dissenting 


opinion  filed  on  behalf  of  himself  and  Justice 
Brown  of  tbat  court,  replied:  *'The  silence 
of  common-law  authtwItieB  upon  tbe  question 
in  cases  of  this  kind  proves  little  or  notbii^. 
The  number  of  actions  to  recover  damages 
in  eftrly  days  was,  compared  with  later 
times,  limited;  and  v^  few  of  those  diffi- 
cult questions  as  to  the  nature  and  extent  of 
the  Injuries,  wbldi  now  form  an  Important 
part  of  such  litigations,  were  then  presented 
to  the  courts.  If  an  examination  was  aAed, 
doubtiess  It  was  conceded  without  objectlmi. 
as  one  of  those  matters  tbe  right  to  which 
was  beyond  dispute."  The  reply  of  Justice 
Brewer  does  not  aiwwer  the  argument  of 
Justice  Gray.  The  better  rule  was  laid 
down  In  Busell  v.  Men  ot  Devon  (2  Term 
R.  67S),  where  It  was  sought  to  maintain  the 
action  by  argument  from  necessity  and  by 
reason  of  tin  analogy  to  oQus  aetluis  which 
were  authorized  by  statute;  but  Justice  Ash- 
hurst  said  In  that  case:  "U  is  a  strong  pre* 
sumption  tiiat  that  whl6b  never  has  been 
done  cannot  by  law  be  done  at  all.  And  It 
Is  admitted  tbat  no  such  action  as  tbe  present 
has  ever  been  brought,  thotvh  tiie  occasion 
must  have  frequently  happened.  But  it  has 
been  said  that  thwe  Is  a  principle  of  law  on 
which  tills  action  may  be  midntalned,  name- 
ly, tbat,  where  an  Individual  austidna  an  In- 
jvay  by  the  neglect  or  default  of  another, 
tbe  law  gives  bim  a  remedy.  But  there  Is 
another  general  principle  of  law  which  Is 
more  applicable  to  this  case— that  It  Is  bet- 
ter that  an  individual  should  sustain  an  In- 
Jury  than  that  the  public  should  suffer  an 
Inconvenience."  We  are  ot  the  tqi^ilon  that 
the  fact  that  no  such  examination  was  ever 
autlunlsed  by  a  court  at  common  law  In 
England  Is  oonduslve  that  those  courts  had 
no  anthwlty  under  the  common  law  to  make 
such  ordOT.  Judge  Brewer's  suggestion  that 
all  persons  who  were  ordered  by  the  c<nn- 
mon-law  courta  to  be  examined  must  have 
submitted  without  contention  Is  contrary  to 
the  record  of  those  courts,  which  show  a 
stubborn  resistance  by  the  English  people  to 
every  encroachment  up(m  their  powmal  lib- 
erty. It  la  more  consistent  with  tiie  facta 
to  presume  tbat  lawyers  and  courto  recog- 
nise  that  no  such  power  existed;  therefore 
there  was  no  attempt  to  secure  tbe  examin- 
ation. In  his  dlsaentlng  opinion  Judge  Brew- 
er said:  *'GwtaInly  the  power  of  the  courts 
and  of  the  CMumon-law  courts  to  compel  a 
personal  examination  was  In  many  cases 
often  exercised  and  unctiaUenged.  Indeed, 
whenever  the  Interest  of  Justice  seraied  to  re- 
quire such  examination,  it  was  ordered.  In- 
stences  of  this  are  familiar,  and  in  those 
Instances  the  proceedings  were,  as  a  rule,  ad- 
verse to  the  party  whose  examination  was 
ord^ed."  The  learned  Judge  does  not  dte 
a  case  to  suiqpwt  his  statement  of  tbe  fre- 
quen(7  of  dmllar  proceedings  In  tiie  com- 
mon-law  courta  of  England,  but  we  presume 
he  refers  to  three  excaptional  cases  men- 
tioned by  Judge  Gray:   First  In  divorce 
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proceedlnga  npra  llie  ground  of  impotcncy 
the  court  might  order  the  examination  of 
eith«  party,  bat  the  exercise  of  this  power 
"rests  npon  the  tDtarast  which  the  public,  as 
well  as  the  parties,  have  In  the  question  of 
upholding  or  dlssoWlng  the  marriage  ftate, 
and  npon  the  necessity  of  auch  evidence  to 
enable  Uie  court  to  exercise  its  Jurisdiction, 
and  is  deilTed  from  the  dvll  and  canon 
law  as  administered  in  spiritual  and  ecclesl- 
astical  courts  not  proceeding  in  any  respect 
according  to  the  course  of  the  common  law.** 
Second.  In  case  a  woman  was  convicted  ct 
a  capital  crlm^  the  court  might  oid^  an 
examination  of  her  to  determine  whether 
she  was  qiilck  with  child,  to  prevoit  taking 
the  nfe  of  the  unborn  infiint.  Third.  If  a 
widow  claimed  to  he  with  child,  the  heir  to 
the  estate  mlj^t  cause  her  to  be  examined 
to  ascertain  whether  abe  was  or  not  with 
child,  to  protect  the  hdrs  against  the  fraud 
of  having  a  false  heir  presented  to  Inherit 
the  estate.  "But  the  learning  and  research 
of  the  counsel  tat  the  plaintiff  in  errw  have 
tailed  to  produce  an  Instance  of  Its  ever  bav- 
tng  been  considered  in  any  part  of  the  Unit- 
ed States,  as  suited  to  the  haUts  and  condi- 
tions (tf  tbe  people."  Comments  in  quota- 
tion marks  are  from  tbe  main  opinion  In 
Railroad  Company  v.  Botaford,  and  furnish 
complete  answers  to  the  arguments  based 
upon  the  exceptional  cases.  The  exceptions 
are  the  sole  reliance  of  all  cases  which  up- 
hold the  authority  of  the  court  to  order  such 
an  examination  for  a  precedent  showing  that 
tbe  right  existed  and  was  exercised  by  c<Hn- 
mon-law  courts.  They  do  not  eatablisb  tiie 
fact,  and  the  answers  made  by  Judge  Gray 
in  tbe  main  opinion  are  so  conclusive  as  to 
leave  no  doubt  that  In  truth  and  in  fact  no 
such  practice  ever  prevailed  in  the  common- 
law  courts  of  England. 

Since  tlie  common  law  famishes  no  prece> 
dent  for  such  proceeding,  we  must  look  to 
our  Constitution  and  statutes  for  autborlty 
In  our  courts  to  order  the  examination.  The 
provlslona  of  our  Constitution  and  of  our 
statutes  with  regard  to  the  practice  and  JnrlH- 
dlction  of  courts  ere  antagonistic  to  the  spirit 
and  purpose  of  such  proceedings.  To  make 
sure  of  the  immunity  of  the  person  of  citi- 
zens from  Improper  Interference  by  any  au- 
thority, the  convention  which  framed  our 
Constitution  adopted,  as  a  part  of  the  Bill  of 
Rights,  this  section  9  of  article  1:  "The  peo- 
ple shall  be  secure  In  their  persons,  boases, 
papers  and  possessions  from  all  unreasonable 
seizures  or  searches  and  no  warrant  to  search 
any  place  or  to  seize  any  person  or  thing 
shall  Issue  without  describing  them  as  near 
as  may  be,  nor  without  probable  cause  sup- 
ported by  oath  or  affirmation."  Whetlier, 
under  this  guaranty  of  Immunity  from  inter- 
ference with  the  person,  the  Legislature 
might  authorize  tbe  physical  examination  of 
a  party  to  a  suit.  Is  not  before  us  for  deter- 
mination; but  we  are  of  the  opinion  that  our 
Constitution  secures  every  citizen  of  tbis 


state  against  any  selsaTe  or  seardh  of  his 
persm  which  is  not  plainly  authorlxad  by 
acme  law  of  tills  stete.  In  orgsnMng  the 
fflstrict  Gonrte  the  Legislature  has  wltb  great 
partlcularitT  preacrihed  what  Ite  powm  sbmll 
be,  and  tbe  write  and  processes  which  may 
be  issued.  Among  other  things  which  may 
be  done  to  secure  testimony  for  the  trial  is 
the  propounding  of  interrogatories  by  one 
party  to  tiie  other  tor  the  purpose  of  getting 
a  full  and  compete  stetement  of  bis  cause 
of  action  or  ground  of  defense^  By  IUb  meth- 
od a  person  or  corporation  sued  tor  damagea 
for  personal  Injury  may  aecnre  a  complete 
statement  of  all  the  symptoms  and  a  descrip- 
tion of  all  tbe  external  injuries  tor  which 
compensation  Is  souf^t  It  has  heen  held 
by  this  court  that  tbe  right  to  examine  tiie 
opposite  party  by  Interrogatories  is  a  sub- 
stitute for  a  bill  of  diseovery.  which  does 
not  exist  In  onr  practice.  Cronhi  v.  Oay,  20 
Tex.  460;  Oargill  v.  Kountse  Broa.»  86  Tex. 
S86,  22  B.  W.  1015.  25S.W.  13,24L.B.A. 
183,  40  Am.  St  Rep,  863.  Tbe  argument  Oiat 
the  examination  may  be  ordered  as  upon  a 
bill  of  discovery  is  fully  met  1^  the  fact 
flut  we  have  no  such  proceeding. 

The  common-law  proceeding  most  analo- 
gous to  ^yslcal  examination  is  the  rlgbt  at 
view,  by  which  a  party  sought  to  have  his 
witnesses  examine  tiie  premises  to  qualify 
them  to  testify.  "There  are  but  two  socdi 
cases  reported  in  tbe  English  Reports.  New- 
man T.  Tate,  1  Arnold,  244,  and  Torqiiand  t. 
Strand  Union,  8  Dowllng,  201."  The  request 
was  refused  in  both  cases.  R.  B.  Go.  v. 
Botafbrd.  It  Is  slgnlflcant  that  the  Legisla- 
ture of  this  state,  after  adoptli^  the  common 
law  of  England,  within  a  abort  time  after 
those  cases  were  decided,  repealed  tbe  right 
of  view  by  this  article  1451,  ReT.  St  1895: 
"All  vouchers,  views,  essoins,  and  also  trials 
by  wager  of  battie  and  wager  <tf  hiw,  shall 
stand  repealed."  Thus  we  see  that  the  Legis- 
lature has  not  only  failed  to  provide  for  a 
physical  examination  of  parties,  but  has  ac- 
tually repealed  from  the  common  law  In  this 
state  tbe  only  proceeding  that  bore  the  slight- 
est resemblance  to  It 

The  claim  that  the  doty  reste  upon  each 
court  to  administer  exact  justice  between 
parties  Is  not  supported  by  any  authority,  nor 
Is  It  consistent  with  the  general  law  of  this 
state  nor  wltb  tbe  common  law  npon  these 
questions.  It  Is  tbe  province  of  a  court  to 
try  issues  formed  by  the  pleadings  of  parties 
according  to  the  rales  of  procedure,  to  fur- 
nish all  process  authorized  by  law  to  secure 
evidence,  and  to  administer  Justice  according 
to  the  evidence  adduced  on  tbe  trial.  The 
common  law  and  our  statutes  provide  all 
of  tbe  means  which  courts  are  autfaorlEed  to 
use  in  tbe  administration  of  Justice  between 
parties,  and  no  conrt  has  authority  to  orig- 
inate and  Introduce  a  new  process  to  enable 
parties  to  secure  evidence  In  support  of  their 
cases.  A  court  with  power  "to  make  sub- 
servient to  ite  order  all  persons  and  things 
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thst  irlU  afford  tbe  most  reliable  oTldence^ 
would  be  an  anomaly  In  consUtatlonal  re- 
publican goremment;  It  la  better  for  the 
common  good  that  courts  should  be  reetzalned 
within  proscribed  limits  than  that  Judges  be 
Invested  with  unllihlted  and  irresponsible 
power  over  Qie  persons  and  property  of  tbe 
citizen.  In  this  state,  by  onr  Oonstltntion 
and  tbe  common  law,  the  person  of  a  dtlien 
Is  so  sacred  that  an  officer  may  not  disre- 
gard tbe  right  of  persraal  freedom  eren  to 
satisfy  an  ezecntlon  by  levying  upon  prop- 
erty irtilch  is  on  12ie  person  of  tbe  defendant. 
To  show  the  fallacy  of  the  claim,  made  by 
those  that  npbold  the  right  of  physical  ex- 
amination, we  will  suppose  A.  has  instltiMed 
a  xooeeedlng  against  B,  for  damages  on  ac- 
count of  personal  Injuries  Inflicted  by  B.  upon 
tbe  plaintiff;  and  the  defendant  asks  tiiat 
a  committee  be  appointed  to  examine  the 
plaintiff  as  to  Us  Injuries  that  witnesses  may 
be  furnished  to  testify  of  tala  condition.  The 
court,  in  order  "to  administer  ezftct  Justice," 
orders  the  examination,  tekes  forcible  con- 
trol of  the  perstm  of  plaintiff,  and  makM 
an  examination,  prodoces  evidence,  and  at 
the  trial  a  Judgment  Is  rendered  In  tevor  of 
the  plaintiff  against  tbe  defendant  for  dam- 
ages. When  execution  issoes.  the  officer  calls 
upon  the  defendant  for  satisfaction;  but, 
with  a  valuable  diamond  in  hie  shirt  front 
and  910.000  in  bis  pocket,  the  defendant  de- 
fies the  officer  to  make  a  levy.  The  eonrt 
would  have  made  the  person  of  tbe  plaintiff 
"snbserrlent  to  Its  order"  to  enable  defendant 
to  have  an  examination  of  plalntUTs  person, 
and  to  use  the  private  parte  of  It  as  evidence, 
but  would,  if  called  upon,  enjoin  the  Invasion 
of  the  person  of  defendant  to  satisfy  Its  judg- 
ment. This  would  be  tbe  practical  working 
of  tbe  doctrine  contended  for.  Many  illus- 
trations might  be  given  of  court  proceedings 
which  would  show  the  fallacy  of  the  claim 
that  courts  In  Texas  have  power  to  order 
a  person  to  submit  his  or  her  person  to  ex- 
amination to  dvll  suits:  but  we  feel  It  la  un- 
necessary. It  is  sufficient  to  say  for  the 
courts  of  Texas  that  the  authority  to  order 
such  an  examination  and  force  a  party  to 
submit  to  it  is  foimd  neither  In  common  law 
nor  in  the  statute  laws  of  this  state,  and 
therefore  does  not  exist  and  cannot  be  exer^ 
deed  by  the  courts  of  Texas. 

Tbe  plaintiff  to  error  contends  that  new 
conditions  bave  arisen  in  connection  with 
this  class  of  litigation,  which  make  It  neces- 
sary tor  the  courts  to  adopt  this  method  so 
as  to  enable  the  defendants  to  secure  neces- 
sary evidence.  In  support  of  this  contention 
counsel  for  the  plalntUf  to  error  bas  Inject- 
ed Into  bis  argument  matter  which  Is  wholly 
Irrelevant  In  this  court,  and  might  be  more 
appropriately  addressed  to  the  Legislature. 
We  cannot  better  express  our  views  upon 
this  matter  than  to  quote  from  the  opinion  of 
Chief  Justice  Holmes  of  the  Supreme  Court 
of  Massachusetts  to  the  case  of  Stack  v. 
Railroad  Company,  177  Mass.  158,  68  N.  H. 
887,  B2  U  B.  A.  828,  88  Am.  St  Ben.  269: 


'■We  arondate  tt»  eue  with  wUdi,  If  ws 
were  careless  or  Ignorant  of  precedent,  m 
might  deem  it  oiUghtened  to  assunw  that 
power.  We  do  not  forget  the  continuous  pro* 
cess  of  devdoptog  the  law  that  goes  on 
ttaroi^  the  courts  in  the  form  of  deduction, 
m  deny  that  in  a  dear  case  It  might  be  pos- 
sible even  to  break  away  from  a  line  of  de- 
dalons  In  favor  of  some  rule  gmerally  admit* 
ted  to  be  based  opon  a  deepw  Insight  toto 
Hm  preamt  wanto  of  society.  But  tbe  Im- 
provements made  by  the  coorts  are  made  aU 
most  tovariably  by  very  dow  d^rees  and  by 
very  short  stepn  Tbair  goieral  duty  Is  not 
to  chai^,  but  to  work  out,  the  prtodples 
already  sancttoned  try  the  practice  of  the 
past  No  one  supposes  that  a  Judge  Is  at 
Uberty  to  dedde  with  sde  reference  even  to 
his  strongest  convicticms  of  policy  and  right 
His  diUy  to  general  is  to  develop  the  prtod- 
ples which  be  finds  with  such  consistency 
as  be  may  be  aide  to  attato."  It  may  be 
true  tiiat  evil  practices  by  platotiflk  to  these 
cases  have  grown  up,  but  it  is  equally  true 
that  to  establish  such  a  rule  of  practice 
would  place  to  the  power  of  defendanta  to 
damage  cases  the  means  of  annoying  plato- 
tiffs,  and  of  totimldating  the  most  worthy 
of  the  complalnanto  to  such  suits. 

At  the  trial  of  tbe  cans^  after  tbe  testi- 
mony of  physicians  who  bad  treated  Oluck 
for  his  Injuries  bad  been  totroduced,  and 
Cluck  had  himself  testlfled  as  to  his  injuries 
and  tbe  circumstances  under  which  he  re- 
ceived them,  the  attorney  for  the  railroad 
company  propounded  to  him  this  question: 
"Are  you  willing,  to  the  presence  of  some 
reputable  person,  or  by  yourself,  and  subse- 
quently to  be  supported  by  your  affidavit  that 
It  Is  urine  voided  by  you  toto  a  vessel  which 
Is  absolutely  free  from  any  foreign  matter, 
to  furnish  a  specimen  of  your  urine,  voided 
under  tbe  circumstance  stated,  to  a  com- 
mittee of  competent  physicians  to  be  appoint- 
ed by  the  court,  so  that  an  analysis  of  that 
urine  may  be  made?"  To  which  counsel 
for  plaintiff  objected  on  the  ground  that 
same  was  Irrelevant  and  Immaterial,  and  a 
useless  consumption  of  time,  which  objec- 
tion was  by  the  court  sustatoed.  The  same 
objections  apply  to  this  procedure  as  to  that 
which  sought  a  physical  examination  of  the 
plaintiff.  The  court  could  not  enforce  such 
an  order  without  taking  possession  of  the 
person  of  platotlff  and  exerclstog  coerdve 
power  to  compel  him  to  perform  the  act 
For  the  reasons  before  given,  we  hold  that 
the  objection  was  properly  sustotoed. 

Tbe  plaintiff.  Cluck,  being  on  the  stand  as 
a  witness  to  his  own  behalf,  and  bavtog  tes- 
tified of  blB  Injuries  and  their  effect  the 
railroad  company  propounded  to  him  the 
foUowtog  question:  "I  will  ask  you  whether 
or  not  a  proposition  has  been  made  to  yon 
to  have  tbe  court  without  the  suggestion  of 
counsel  for  defendants,  appotot  a  committee 
or  board  of  skilled  physicians  to  examine 
you  physically  with  a  view  of  ascertaining 
the  nature  and  extoit  oC  th&  allmenta  of 
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wbldi  you  complafn  and  tiidr  cause?"  To 
tbis  question  counsel  for  plaintiff  objected  on 
the  ground  "that  the  same  was  Incompetent, 
Ixrelerant,  and  Immaterial,  and  that  the  pur- 
pose of  It  was  to  prejudice  the  plaintiff's 
case  before  the  jury;  that  the  matter  bad 
already  been  ruled  upon  by  the  court,  and 
could  not  again  be  Inquired  Into;  and  that 
the  right  to  decline  to  submit  himself  to  a 
physical  examination  by  physicians  to  be 
appointed  by  the  court  was  a  legal  right" 
The  objections  were  sustained  by  the  court 
In  this  ruling  the  court  erred.  The  reascm 
for  refusing  a  physical  examination  of  the 
plaintiff  -Is  not  that  the  di^ndant  Is  not  en- 
titled to  have  the  bentf  t  of  the  erldence,  but 
because  the  ooiut  has  no  power  to  force  the 
plaintiff  to  submit  to  audi  an  lamination. 
Ba  has  a  right  to  submit  or  r^use,  but  in 
case  he  should  refuse,  the  defendant  is  enti- 
tled to  have  tbat  fact  go  to  the  jury  to  be 
conddered  by  them  in  determining  upon  the 
credibility  and  sufficiency  of  the  testimony 
upon  which  he  se^s  to  recover.  Railroad  Oo. 
r.  Botsford.  141  U.  S.  255,  11  Sup.  Gt  1000, 
35  L  Ed.  734.  If  the  Jury  should  beUere 
that  the  refusal  showed  a  purpose  to  conceal 
the  truth,  they  might  take  the  fact  Into  ac- 
count In  weighing  the  evidence.  If  a  sads- 
factory  reason  should  be  given  for  the  re> 
fusal,  and  other  evldrace  were  sufficient, 
the  refusal  would  not  defeat  a  recovery. 
The  suggestion  that  the  court  might  enforce 
Its  order  by  refusing  to  submit  the  case  to 
a  jury  Is  not  sound,  for  in  this  state  a  party 
is  entitled  to  a  trial  by  Jury  wbenever  be 
produces  evidence  which  shows  prima  fade 
a  right  to  recow.  In  case  of  unreasonable 
refusal  to  allow  examination,  the  court  could 
and  should  set  aside  the  v^dlct,  unless  the 
evidence  satisfactorily  established  the  right 
It  Is  claimed  by  the  defendant  In  error 
that  tbese  matters  occurred  in  the  presence 
of  the  Jury,  who  were  fully  Informed  as  to 
the  pliiiDtiff's  refusal.  Tbat  is  true,  but  the 
action  of  the  court  had  the  effect  to  take  It 
from  the  Jury,  which  would  neutralize  any 
(Effect  tbat  the  occurrence,  In  the  presence 
of  the  Jury,  might  have  had  upon  their  minds. 
It  was  equivalent  to  telling  the  Jury  tbat  it 
was  Dot  to  be  considered  by  them.  The  de- 
fendant In  error  would  get  no  benefit  from 
the  fact  tbat  the  question  was  asked  and 
objected  to  in  their  presence  by  the  plaintiff's 
counsel. 

For  the  error  Indicated,  the  Judgments  of 
the  district  court  and  of  the  Court  of  Civil 
Appeals  are  revoked,  and  the  cause  Is  re- 
manded. 


BDRINGTON  et  at  T.  HBRMANN  at  aL 
(Supreme  Court  of  Tocas.   Dec.  17,  1903.) 

EXBCrmON— SHERIFF'S  DBBD-DBSCRIPTION 
SUFFICIENCY. 

1.  A  Bheriff*B  deed  on  ezecntlon  sale  describ- 
ed the  land  as  "all  the  right,  title,  and  interest 

1 L  8m  BiMtttloa.  vol.  11,  Gssu  Dls.  |  ttL 


of"  a  certain  person  "In  a  parcel  of  land  com- 
prising 1,400  acres,  lying  and  being  situate  at 
and  upon  the  northeast  corner  of*  a  certnia 
league  of  land.  Bzecution  defendant  did  not 
Own  1,400  acres  of  land  In  the  corner  of  the 
survey,  but  owned  several  distinct  parcels,  none 
of  which  were  In  the  northeast  comer,  but 
which  would  have  been  embraced  In  a  square 
survey  of  1,400  acres  haviug  the  northeast 
comer  for  its  beginning  and  the  nortitem  and 
eastwn  Une  of  the  league  as  two  of  its  rides. 
Beld,  that  as  there  was  no  spedfic  tract  to 
whldi  the  description  could  appv«  and  as  it  did 
not  authorise  the  assumption  tlutt  tiie  qnantity 
Bpedfied  was  to  be  laid  off  In  a  square  in  the 
northeast  comer  of  the  league  so  as  to  Indnde 
the  land  which  the  execution  defeuc^t  did  own, 
the  description  was  iDsufficient 

Error  to  Court  of  Civil  Appeals  <tf  Bint 
Supreme  Judicial  District 

Action  by  Bb  A.  Austin  against  George  H. 
Hermann,  in  which  J.  M,  Bdrlngton  and  oth^ 
ers  intervened.  From  a  Judgment  of  the 
Court  of  Civil  Appeals  (74  8.  W.  03^  offinn- 
Ing  a  Judgment  against  the  interveners,  ttw 
latter  bring  error.  Affirmed.  ' 

H.  H.  MacNlcoll,  for  plaintiffs  In  error. 
Wm.  A.  Austin,  E.  P.  Turner,  J.  B.  Brock- 
man,  and  Qeo.  H.  Breaker,  tor  defoidants 
in  error. 

WILLIAMS,  3.  .This  action  was  brought 
by  B.  A.  Austin,  <me  of  the  defendants  in 
error,  against  Qeorge  H.  Hermann,  to  re- 
cover a  tract  of  84  acres  of  land,  a  part  of 
the  John  Austin  league,  In  Harris  county. 
Hermann  disclaimed  as  to  part  of  the  land 
sued  for,  and  asserted  title  to  the  remainder. 
The  plaintiffs  in  emw  J.  M.  BdringtMi,  W. 
EL  Sdrlngton,  M.  B.  Suber,  and  C.  B.  O. 
Counto  Intervened,  claiming  all  of  tin  land 
against  both  plaintiff  and  defendant  Ttie 
Judgment  of  tbe  district  court  was  against 
the  Interveners,  and  In  favor  of  plaintiff,  for 
part  of  the  land,  and  in  favor  of  defendant 
for  the  remainder.  On  appeal  by  tbe  Inter* 
veners,  this  Judgment  was  affirmed  by  the 
Court  of  Civil  Appeals,  and  this  writ  of  er- 
ror was  granted  from  tbe  judgment  of  affirm- 
ance. 

The  interveners'  title  depended  upon  the 
validity  of  a  sheriff's  sale  under  execution 
against  William  T.  Austin,  deceased,  under 
whom  all  the  parties  dalmed.  This  sale 
was  made  In  1854  under  execution  In  favor 
of  E3am  Stockbrldge  and  Metlnda  O.  Stock- 
bridge,  administrator  and  administratrix  of 
tbe  estate  of  C.  H.  Steams,  deceased,  against 
William  T.  Austin  and  J.  P.  EUrlngton,  and, 
in  the  proceedings,  the  land  sold  was  describ- 
ed as  "all  the  right,  titie,  Interest  and  claim 
of  tbe  said  William  T.  Austin  and  J.  F.  Ed- 
rlngton  In  and  to  a  certain  tract  or  parcel  of 
land  comprising  1,400  acres,  lying  and  being 
situate  at  and  upon  the  Northeast  comer  of 
the  league  of  land  upon  which  the  City  of 
Houston  Is  situated,  which  said  league  of 
land  was  originally  granted  to  John  Austin, 
and  conveyed  to  said  William  T.  Austin  by 
Wm.  Plerpout  and  his  wife  B.  E,  Pl^pont, 
which  said  Elizabeth  B.  Flerpont  was  the 
widow  of  said  John  Austin,  and  which  land 
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is  the  same  mentioned  In  a  certain  deed  of 
mortgage  from  Wm.  T.  Austin  to  Obrlsto- 
pber  H.  Steams  recorded  on  Harris  County 
of  deeds  Book  B,  pages  ISO  and  140."  The 
mortgage  referred  to  In  this  description  de- 
scribed the  property  as  follows:  "A  certain 
piece,  parcel  or  tract  of  land  comprising  1400 
acres  lying  and  sltoate  at  and  npon  the 
Northeast  comer  of  the  league  of  land  npon 
which  the  City  of  Houston  is  situated,  which 
said  league  of  land  was  originally  granted  to 
my  brother,  John  Anstln,  and  belongs  to  me 
by  Tlrtue  of  a  certain  deed  frmn  William 
Plerpont  and  bis  wife  Bllzabetb  E.  Fleipont 
The  said  Elizabeth  SL  was  the  widow  of 
John  Aostln,  dec'd."  The  conveyance  refers 
red  to  from  Plerpont  and  wife  to  W.  T.  Aus- 
tin was  of  all  their  right,  title,  and  Interest 
In  the  league. 

After  the  last-named  oouT^ance,  and  be- 
fore the  mortgage  to  Steams  was  given,  a 
subdiTlston  and  plat  had  been  made  of  the 
northeast  quarter  of  the  league  Into  blocks, 
which  BubdlTlslon  was  designated  "German- 
town";  and  W.  T.  Austin  had  executed  con- 
veyances of  some  of  sach  blocks,  and  bis 
ownership  In  the  league  was  reduced  to  leas 
than  600  acres  In  distinct  parcels,  none  of 
which  was  In  the  northeast  comer.  One  of 
such  parcels  was  the  84  acres  In  controTersy, 
lying  some  distance  from  -tile  comer,  but 
which  would  be  embraced  in  a  square  sur- 
rey of  1,400  acres  having  the  nwtheast  cor- 
ner for  its  beginning  point  and  the  northem 
and  eastern  lines  of  the  league  as  two  of  its 
sides. 

The  judgments  below  against  Interveners 
resulted  from  the  opinions  of  the  trial  jndge 
and  of  the  Court  of  Olvll  Appeals  that  the 
sherifTs  sale  was  void  on  account  of  the  un- 
certainty of  the  description  given  of  the  land 
sold,  and  farther  examination  of  Uie  subject 
has  led  us  to  the  conclusion  that  this  is  trae. 
This  court  Is  not,  however,  prepared  to  as- 
sent to  the  view,  expressed  by  tbe  Court 
of  Civil  Appeals,  that  such  a  description 
fls  that  In  question  of  a  tract  of  land  at  & 
given  quantity  as  lying  In  a  comer  of  a  lar- 
ger tract  authorizes  the  laying  of  it  off  In 
a  square,  but  tbxt  this  particular  sale  Is  void 
because  sudi  descrlptlott  does  not,  owing  to 
the  peculiar  situation,  indicate  with  suffi- 
cient certainty  the  land  which  tbe  defend- 
ant hi  execution  owned.  If  the  l,4004cre 
tract  was  sufficiently  described.  It  would 
seem  to  follow,  from  the  decision  of  this 
court  In  Smith  Crosby,  86  Tex.  22,  28  S. 
W.  10,  40  Am.  8t  Bep.  818,  that  the  sale 
would  pass  title  to  any  less  quantity  owned 
by  the  defendant  and  embraced  within  tbe 
tract  described.  The  controlling  question  tin- 
der that  decision  is,  was  the  tract  ofloed 
for  sale  sufficiently  described?  If  so,  the 
sale  passed  title  to  any  part  of  It  which  be- 
longed to  tbe  defendant  Some  exceptions 
to  this  rale  may  exist,  as  where  a  town  or 
city  is  located  on  the  tract  described  In  which 
the  defendant  la  execution  owns  lots  or 


blocks.  But  we  are  not  prepared  to  hold 
that  a  mere  snbdivislon  by  plat  Into  lots  and 
blocks,  wben  there  Is  In  fact  no  town>or  city, 
would  prevent  the  application  of  the  rule 
laid  down  In  tbe  case  referred  to.  A  def- 
inite decision  npon  this  feature  of  the  case 
Is  nnnecessary,  since  we  are  ot  the  opinion 
that  no  description  of  tbe  1400  acres  suf- 
ficient wadet  the  tects  shown  to  pass  titie 
was  given  by  the  sheriff.  The  land  is  re- 
ferred to  as  a  certain  tract  or  parcel  of 
land  comprising  1,400  acres  lying,  being, 
and  situate  at  and  iqKm  tbe  given  comer, 
and  not  as  1,400  acres  to  be  teken  or  sur- 
veyed out  of  the  league  In  that  comer.  It 
would  doubtless  hare  been  competent  for 
tbe  shorlff  to  so  describe  the  land  to  be  sold 
as  to  authorise  tbe  specified  quantity  to  be 
trnkea  out  of  that  comer  in  a  sqnare,  or  such 
other  Hgore  as  he  ehoae  to  dealgnato.  Many 
authorities  are  cited  from  other  states,  where 
lands  are  divided  by  law  toto  sqnare  sections 
which  are.  In  turn,  snbdivlded  Into  smaller 
squares,  holding  that  calls  to  deed  tor  so 
many  aa«s  In  or  out  of  a  certain  oomn> 
means,  In  law,  that  the  quantity  Is  to  be 
surveyed  In  a  square  from  a  comer  as  a 
base.  Walsh  v.  Btoger,  2  Obto,  828,  15  Am. 
Dec.  066;  Bowers  v.  Chambers,  68  Miss.  258; 
Wilkinson  v.  Roper,  74  Ala.  140;  Doe  v. 
Clayton  (AU.)  2  South.  81;  Lego  v.  Medley 
(Wis.)  48  N.  W.  376.  24  Am.  St  Bep.  706: 
Smith  T.  Nelson  (Mo.  Sup.)  19  8.  W.  784; 
Blcbey  v.  Stodair  (lU.)  47  N.  B.  864.  Other 
authorities  to  a  somewhat  different  proposi- 
tion are  Goodbar  v.  Dunn,  61  Miss.  618; 
Grass  Ijumber  Co.  t.  Coody,  94  Ga.  619,  21 
S.  B.  217;  Pry  v.  Pry.  109  lU.  466;  Douglass 
V.  McCoy,  6  Ohio,  522;  Bay  v.  Pease,  96  Ga. 
151,  22  S.  E.  190:  Tumer  v.  Crane  (Tex.  Glv. 
App.)  47  S.  W.  824. 

Whether  or  not  this  doctrine  Is  to  be  ap- 
plied to  sheriffs*  and  other  tovoluntary  sales 
to  tlds  state,  where  the  original  surveys  are 
not  constructed  or  sabdlvlded  upon  any  uni- 
form plan,  has  not,  so  fftr  as  we  are  now 
advised,  been  decided  by  this  court,  and  we 
find  It  unnecessary  to  decide  it  now.  It  has 
been  applied  to  some  cases  by  tbe  Courts  of 
Civil  Appeals.  Wtogo  v.  Jones,  59  8.  W.  916; 
Day  V.  Needham,  22  ft  W.  104-  The  reason 
why  we  regard  this  doctrine  as  inapplicable 
here  is  that  as  before  indicated,  tbe  sheriff, 
by  his  description,  did  not  pursue  the  method 
thus  pototed  out  of  deelgnattog  the  land  to 
be  sold.  He  described  that  upon  which  he 
levied  as  a  certain  tract  or  parcel  covered  by 
a  certato  mortgage,  and  containing  so  many 
acres,  and  not  as  a  given  quantity  to  be  tak- 
en out  of  the  league  at  the  named  comer; 
nor  did  he  use  any  language  appropriate  to 
express  that  idea.  From  such  a  descr^tion 
it  was  tanposBlble  for  persons  desiring  to  pur- 
chase to  see  that  the  tract  referred  to  was 
to  be  to  a  square.  To  Illustrate  this,  let  us 
suppose  that  Austto  had  owned  to  that  cor- 
ner of  the  league  only  a  tract  of  1,400  acres 
which  was  not  square.  Would  it  not  be*  evl- 
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dent;  nnder  the  dedBiooB  In  Hermaiui  t.  Uk- 
ens,  90  Tex.  448.  89  8.  W.  282,  and  Pier- 
son  T.  Banger,  98  Tex.  160,  68  8.  W.  1012, 
tlut  the  moitsace  wonid  bare  ax^Ued,  and 
that  the  execution  sale  would  therefore  bare 
paned  title,  to  the  tract  thna  aetnallT  own- 
ed? We  think  this  can  only  be  answend  In 
the  afflrmatlTe.  The  real  qnestlon  therefore 
Is  whether  or  not  a  derignatlon  of  land  In 
such  a  proceeding  appropriate  to  a  apedflc,  ; 
segregated  parcel  can  be  applied  when  It  1>  [ 
found  that  the  defendant  In  error  did  not  i 
own  BDch  a  tract,  so  as  to  authorise  tiie  lay-  j 
ing  off  of  the  given  quantity  so  as  to  Include  { 
such  land  as  the  defendant  did  own.  We  \ 
think  not.  for  the  reason  that  such  a  descrlp-  | 
thm  would  lack  the  certainty  required  by  i 
all  of  the  <qpinl4His  of  this  court.  Under  the  j 
principles  laid  down  In  those  opinions,  the  ! 
mere  fact  that  a  descrliitlon  left  It  nncartain 
whether  the  land  to  be  sold  had  already  been  i 
separated  from  the  larger  tract  of  which  It 
was  originally  a  part,  or  was  still  to  be  as-  ! 
certained  by  further  action,  would,  because  ; 
of  fbe  uncertainty,  be  fatal  to  the  sale.  In  | 
the  latest  case  In  which  there  has  been  an 
elaborate  discussion  of  the  sufficiency  of  de- 
scriptions In  sales,  this  prlnc^Ie  was  rean- 
nounced:  "In  these  sales  the  policy  of  the 
law  requires,  not  that  there  sbonld  olat  the 
means  of  showing  at  some  future  time  what 
is  otherwise  indefinite  and  uncertain,  but 
that  at  the  time  of  the  sale  It  should  be  with- 
in the  power  of  all  who  are  by  the  notice  in- 
vited to  become  Udders  to  know  what  was 
offered,  and  that  it  should  luit  be  left  to  be 
surmised  or  guessed  at  some  future  time  as 
to  what  the  officer  intended  to  sell.**  Her- 
mann T.  Ukens,  supra.   In  that  case  the 
court  found  enough  In  the  record  of  the 
probate  proceedings  to  meet  this  require- 
ment, and  to  pass,  under  a  general  descrip- 
tion, the  title  to  a  particular  tract  owned  by 
the  estate.  It  would  be  Inconsistent  with 
the  whole  theory  of  that  decision  to  hold  that 
when  a  like  attempt,  such  as  that  here  In 
qnestion,  to  designate  by  general  description 
a  q»eclflc  tract  falls  because  no  such  tract 
was  owned  by  the  defendant  In  execution, 
the  same  description  may  be  differentiy  ap- 
plied so  as  to  separate  from  a  league  a  leas 
quantity,  not  previously  segr^ted,  and  the 
cblef  portion  of  which  is  not  owned  by  the 
defendant  In  execution,  merely  for  the  pur- 
pose of  Including  within  the  boundaries  so 
ascertained  a  snull  portion  which,  it  Is  now 
found,  would  have  been  subject  to  the  writ 

We  therefore  conctade  that  the  sheriffs 
sale  was  void,  because,  first  there  was  no 
specific  tract  to  which  the  description  could 
apply;  and,  second,  the  terms  used  by  the 
sheriff  did  not  authorise  purchamrs,  and  do 
not  authorise  the  court  to  assume  that  the 
quantity  spe<^ed  was  to  be  laid  off  In  a 
square  or  In  any  other  shape.  Wooten  t. 
Arledge,  54  Tex.  S9a  The  judgment  must 
therefore  be  affirmed. 

Affirmed. 


VntBT  NAT.  BANK  OP  CnSRO  t.  SAW  AN- 
TONIO &  A.  PASS  B.  CO.  et  al. 

^asntub  Court  of  Texas.  De&  17.  1908.) 

PBINOIPAL  AND  AGENT— CARRIERS— BILUI  OF 
LADING— PLSDOB—CONVBRBION—TALITa 
—VBRDICT— HARMLESS  ERROR. 

1.  In  a  suit  against  Beveral  defendants,  where 
there  was  a  controversr  not  only  between  all 
the  defendants  and  the  plalutlfi,  but  as  between 
the  several  defendants,  each  of  the  defendants 
was  a  separate  partj,  entitled  to  six  peremptory 
cballeug«8. 

2.  In  an  action  against  several  defendants, 
who  had  conflicting  Isteresta  as  between  each 
other,  entitling  each  defendant  to  be  regarded 
as  a  separate  party  entitled  to  six  peremptory 
cballetigea,  it  was  not  error  to  allow  tbe  detend- 
anta  to  consult  together  In  exercising  thdr  cfaal- 
leiigeB. 

8.  Tbe  seUers  of  cotton  took  bills  of  lading 
in  their  own  names  and  send  drafts  for  the 
price  to  a  correspondent  for  collection,  and  the 
purchaser  paid  the  drafts  by  checks  on  a  bank, 
whidi  had  agreed  to  pay  me  checks  and  take 
bills  of  lading  as  secority,  and  the  parf>haaer, 
on  so  paying  the  drafts,  received  the  bills  of 
lading,  and  delivered  them  to  the  bank  under 
the  agreement  Beld,  that  tbe  purchaser  of  the 
cotton  did  not  become  the  absolute  owner  there- 
of on  paying  the  drafts  of  the  seller  by  taking 
and  receiving  the  accompanying  bills  of  lading, 
and  that  br  delivery  of  the  taUi  ot  lading  to 
the  hank  It  acquired  a  Hen  on  the  cotton. 

4.  Where  the  Jury  was  instmcted  that  if  they 
found  for  defendant  they  should  state  under 
what  subdivision  of  tiie  ctwrge  tb^  fooDd,  and 
the  verdict  stated  that  they  found  for  defendant 
under  a  designated  snbdivislon  of  the  charge, 
error  in  other  subdivisions  was  harmless. 

5.  Where  bills  of  lading  were  pledged  to  se- 
cure advances  made  to  the  porchaser  of  the 
goods,  and  on  the  bankruptcy  of  the  parduaer 
a  part  of  the  property  covered  br  the  bills  of 
lading  was  in  possession  of  a  carrier.  Its  refusal 
to  deliver  the  property  to  tbe  pledgee  of  the 
bills  of  lading,  except  on  aurrender  thereof,  was 
a  conversion  of  the  property. 

6.  In  an  action  against  a  carrier  for  conver- 
sion of  222  bnles  of  cotton,  in  which  it  appeared 
that  plaintiff  was  entitled  to  recover  for  3 
bales,  the  fact  that  the  bales  were  of  different 
weights  and  classification,  and  that  it  was  not 
shown  what  the  weight  and  classification  of  the 
S  bales  w«e,  did  not  conetitute  a  failure  of 
proof  as  to  the  value  of  the  8  bales,  since  tfaeir 
value  might  be  regarded  as  */saa  of  the  entire 
valne;  the  burden  being  on  the  carrier  to  show 
that  tber  were  of  less  than  the  average  value, 
if  snch  was  tbe  case. 

7.  A  hank  agreed  with  cotton  dealers  to  ad- 
vance money  to  them  to  pay  for  cotton  inir- 
chased,  .taking  the  bills  of  lading  as  security, 
and  the  uniform  course  of  business  had  been 
for  such  dealers  to  sell  the  cotton,  and,  after 
sales  were  made,  to  receive  the  bills  from  tbe 
bank,  and  on  receiving  payment,  to  deposit  the 
amount  in  the  bank.  Bela  that  the  bank's  Uva 
on  cotton  which  was  sold  was  terminated  by 
the  delivery  of  the  ^Y>ceeds  of  the  sale  to  it. 

Error  to  Court  of  Civil  Appeals  of  the  First 
Supreme  Judicial  District 

Action  by.  the  Fint  National  Bank  of  Ouero 
against  the  San  Antonio  A  Aransas  Pass 
Railroad  Company  and  others.  Prom  a  judg- 
ment of  the  Court  of  Civil  Appeals  (72  S.  W. 
1033)  affirming  a  judgmont  for  defendants, 
plaintiff  brings  error.  Beversed  In  part 
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Lackey  4e  Lewrlgbt  and  Dabney  &  Locket^ 
for  plaintiff  Id  orw.  Proctors,  A.  B.  Davld- 
■on,  and  Kleberg;  Grimes  ft  Baker,  for  d^ 
fendanta  In  error. 

OAINHS,  C.  J.  This  Is  a  writ  of  error  to  a 
jndKment  of  tbe  Court  of  CItU  Appeals  o(  the 
First  Supreme  Jndldal  District,  which  affirm- 
ed Judgment  In  favor  of  the  defendant  render* 
ed  bT  the  district  court  of  De  Witt  conntr  In 
a  salt  bronght  hj  plaintiff  In  error  against 
defendant  In  error  the  San  Antonio  ft 
Aransas  Pass  Railroad  Company.  We  can- 
not give  a  bettw  statement  of  the  case  than 
that  made  by  the  chief  Jnatlce  of  the  Court 
of  CMi  ^peala  in  tiie  cqplulon  delivered  by 
that  conrt  on  tbe  appeal.   It  la  aa  fOIlowa: 

"This  action  was  brought  by  the  First  Na- 
tional Bank  of  Onero  against  the  San  An- 
tonio ft  Aranaas  Pass  Ballway  Company  for 
the  ctmrerslon  of  222  bales  of  cotton.  The 
appellant  alleged  that  it  beld  the  bUIa  of  lad- 
ing for  the  cotton,  and  tbaX  the  appellee  had 
refused  upon  demand  to  deUver  the  same. 
It  aonght  to  recover  the  Talne  of  the  cotton 
aa  the  owner  thereof  upon  tbe  llablfity  of  the 
appellee  In  the  altematlTe  as  common  carrier 
and  aa  warebonseman.  It  also  alleged  that, 
If  It  were  not  the  absolute  owner  of  tbe  cot- 
ton, nevortheless  said  bills  of  lading  were 
pledged  to  It  to  secure  an  Indebtedness  of  f  6,- 
241.86  owed  to  it  by  the  firm  of  Koenlg  ft 
Van  Hoogenhnyse.  Appellee  made  the  mem- 
bers of  tiie  firm  of  Eooilg  ft  Van  Hoogm- 
huyxe  and  the  Onero  Cotton  Compress  Com- 
pany partlea  defendant,  and  prayed  judg- 
ment over  against  each  of  them.  There  was 
a  trial  by  jury.  After  the  evidence  was  all 
In,  the  sKKllee  took  a  nonsuit  aa  to  the  Cue- 
ro  Cotton  Compress  Company.  The  case 
waa  then  anbmltted  to  the  jury,  and  resulted 
In  a  verdict  and  judgment  In  tevor  of  tbe 
appellee. 

"At  tbe  beginning  of  the  cotton  season  of 
the  year  1S99  the  appellant  bank  and  tbe  firm 
of  Koenlg  ft  Van  Hoogenbusrze  entered  Into 
an  arrangement  by  which  tbe  am>ellant 
agreed  to  advance  Koenlg  ft  Van  Hoogen- 
buyne  money  for  the  purpose  of  buying  cot- 
ton, botb  locally  at  Onero  and  also  at  dif- 
ferent points  on  the  San  Antonto  ft  Aransas 
I^ss  Railway  west  of  Cuero.  As  security 
for  the  maatj  to  be  advanced  by  tbe  appel- 
lant Koenlg  ft  Van  Hoogenhnyse  deposited 
with  them  as  a  margin  six  shares  of  the 
stock  of  the  Cuero  Compress  Company,  and 
agreed  that  the  appellant  should  have  a  Hen 
on  the  local  cotton  purchased  by  them,  and 
that  they  would  turn  Into  the  bank  tbe  bills 
of  lading  tor  the  cotton  di^iped  In  by  rail- 
road. The  stodc  waa  deposited  as  agreed, 
and  tbe  course  of  dealing  In  carrying  out  tbe 
agreonent  for  Hie  advancement  of  tbe  mini- 
ey  by  the  bank  to  pay  for  tlie  cotton  pta- 
chased  by  Koenlg  ft  Van  Hoogenhnyse  was 
tbat  the  cott<m  bought  In  Cuero  waa  paid  for 
by  the  bank  upon  checks  drawn  against  It 
by  Koenlg  ft  Van  Hoogenhnyse^  and  was  sold 


19  than,  and  tbe  proceeds  paid  were  deposit 
ed  by  them  to  their  account  with  tbe  bank. 
And  cotton  bought  by  Koralg  ft  Van  Hoogen- 
fai^Ee  at  pctfnti  on  tbe  ralbroad  was  ship- 
ped to  Cuero  on  bills  of  lading  to  order  of 
the  sellers,  with  directions  to  notify  the  buy- 
ers, and  the  bills  of  lading  were  attached  to 
dnfta  of  the  sellers  on  &>enlg  ft  Tan  Hoog- 
enbuyse  for  tbe  price  of  the  cotton,  and  the 
drafto  with  the  bills  of  lading  attadied  were 
sent  to  the  bank  at  Onero  Cor  collectioa.  On 
presentation  of  tbe  drafta  and  bills  of  lading 
to  Koenig  &  Van  Hoogenhnyse  they  laid 
them  with  thdr  checks  on  the  appellant 
bank,  which  were  accepted  as  cash  by  ttie 
collecting  banks,  and  tbe  drafts  and  bills  of 
lading  were  dellrered  to  them.  Tbe  checks 
of  Koenlg  ft  Van  Hoogenhnyse  were  chafed 
by  the  appellant  to  their  account,  and  th^ 
turned  In  the  bills  of  bding  to  the  bank. 
The  dieAs  were  paid  on  presmtatlon,  with- 
out waiting  fbr  the  delivery  ot  tbe  bills  ot 
lading,  whlcih  were  afterwarda  either  turned 
in  by  Koenlg  ft  Van  Hoc^enbuyxe  them- 
selves, or  sent  fOr  to  tiiem  by  the  bank.  The 
cotton  represented  by  the  bills  of  lading  -wm 
sold  by  Koenlg  ft  Van  Hoe^eBbnyse  without 
consultation  vrith  the  cOoers  of  tbe  bank, 
and  whenever  a  aale  was  effected  Koenlg  ft 
Van  Hoogenbuyze  would  send  to  12ie  bank 
for  the  bllla  of  lading  for  the  cotton  sold, 
and  tbe  bank  would  deliver  them  to  Koenig 
ft  Van  Hoogenhuyze.  The  bank  did  not  re- 
quire the  proceeds  ot  a  sale  to  be  deposited 
before  giving  up  the  bills  of  lading,  bat  trust- 
ed Koenlg  ft  Van  Hoogenhnyse  to  turn  them 
in,  which  they  usnally  did.  The  oflacers  of 
the  bank  k^  themselves  Informed  as  to  the 
condition  of  the  acconnt  by  notli^  the  daily 
balances  and  tbe  numb«r  of  bales  of  cotton 
shown  to  be  on  hand  by  the  bills  of  lading  In 
Ita  possession  and  tiie  amonnt  of  local  cotton 
that  appeared  to  be  on  hand,  which  would  be 
•  ascertained  by  a  casual  inq>ectlon  in  riding 
by  tbe  bade  yard  of  Koenlg  ft  Van  Hoogen- 
hnyse's  place  of  business,  where  It  was  usu- 
ally stored.  Koenlg  ft  Van  Hoogenhnyse 
were  also  engaged  In  buslnesB  as  genwal 
merchants,  and  made  deports  of  money  and 
did  their  banking  business  wtth  appellant 
bank.  Their  merchandise  and  cotton  ac- 
counts were  kept  sq^arately.  but  In  some  in- 
stances credits  were  transferred  from  the 
cotton  to  tbe  merchandise  account;  Ibe  state 
of  the  account  and  the  amonnt  of  aecurity 
on  hand  appearing  to  the  officers  of  the  bank 
sufficient  to  authorise  the  transfer.  Tbe  ac- 
count for  a  balance  due  npon  which  this  suit 
Is  brought  began  September  1,  189B,  but  by 
a  deposit  on  S^tember  2d  tbla  balance  was 
reduced  to  f550.65.  Up  to  September  2Tth, 
when  they  became  bankrupt,  and  tbe  ac-' 
count  was  closed,  tiie  total  amomit  loaned 
Koenlg  ft  Van  Hoogenhuyze  by  the  bank,  in- 
cluding Interest  on  ovenbafts,  etc.,  was  |87,- 
934.06.  They  bad  paU  to  the  bank  on 
amonnt  sufficient  to  reduce  the  balance  to 
16.241.05,  which  should  be  credited  with  the 
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proceeds  of  ttie  compress  stock  December  22, 
1900.  $384.  The  seTeral  bills  of  lading,  ser- 
en  in  number,  upon  which  suit  is  based,  were 
Issued  by  the  railroad  company  for  several 
lots  of  cotton,  amounting  In  all  to  222  bales, 
sold  to  Koenig  &  Van  Hoogoibuyze  by  par- 
ties at  Karnes  Olty  and  Runge  stations  on 
the  San  Antonio  &  Aransas  Pass  Hallway. 
They  were  Issued  to  the  sellers  of  the  cotton 
as  the  shippers  thereof.  The  cotton  was  to 
be  carried  to  Cuero,  and'  was  consigned  to 
shipper's  Older,  notify  Koenig  &  Van  Hoog- 
enhnyza,  Cuero,  Tex.,  and  the  bills  had  noted 
tJiereon  a  memorandum,  'Compress  In  Cue- 
ro.' The  sellers  of  the  cotton  drew  drafts 
on  Koenig  &  Van  Hoc^enhuyze  for  the  price 
of  the  cotton,  and  attached  to  them  the  bills 
of  lading  Indorsed  In  blank,  and  sent  them  to 
banks  In  Cuero  other  than  appellant  bank  for 
collection.  The  several  drafts,  with  the  bills 
of  lading  attached,  were  presented  to  Koenig 
&  Van  Hoogenhnyze  for  payment,  and  were 
paid  by  th^  cbecks  on  the  appellant  bank, 
which  were  cashed  on  presentation,  and 
charged  to  the  account  of  the  drawers.  The 
bills  of  lading  and  the  receipted  drafts  of 
the  sellers  of  tlw  cotton  on  Koenig  &  Van 
Hoogenhnyze  were  delivered  to  the  latter  by 
the  collecting  bank  upon  the  receipt  of  their 
checks  on  the  appellant  The  bills  of  lading 
were  not  attached  to  the  checks  of  Koenig 
&  Van  Hoogenhnyze  on  the  bank,  but  they 
were  afterwards  delivered  to  it,  and  were  in 
its  possession  whrai  Koenig  &  Van  Hoogen- 
hnyze fftlled,  and  were  produced  by  it  at  the 
trial  below.  The  original  receipted  drafts  r» 
mained  In  the  bands  of  &>en^  &  Van  Hwtg- 
enhnyae,  and  never  went  Into  the  possession 
of  the  bank.  The  purchases  of  the  cotton 
were  made  September  19tta  and  20th,  and  the 
cotton  was  immediately  shipped  and  deliver- 
ed by  the  railroad  to  Cnero  Compress  CkHoo- 
pany  September  24th  and  25th,  exc^t  prob- 
ably 8  bales,  which  arrived  on  September 
27th.  The  drafts  tor  the  price  of  the  cotton 
were  paid,  as  severally  presented,  on  Sep- 
tember 20th  to  September  26th.  On  Septem- 
ber 2eth  Koenig  Se  Tan  Hoogenhnyze  soUl 
to  Inman  &  Reed  146  bales  of  the  cotton 
which  had  arrived  on  the  24th,  and  on  the 
26th  they  sold  them  TO  bales,  making  225 
bales  In  all,  but  which  induded  8,  and  prob- 
ably 6,  bales  that  were  not  covered  br  bllla 
of  lading  sued  on.  This  cotton  was  all  maA- 
ed  In  the  marks  ot  tbn  several  shippers,  and 
was  capable  of  Moitffleatton.  and  la  fnlly 
Identified  aa  fbe  lot  coreied  by  the  bUla  of 
lading  In  the  possession  of  the  appellant  exr 
cq>t  as  to  the  8  bales  mentioned.  It  was  de- 
livered by  Koenig  A  Vftn  Hoogenhojne  to  In- 
man &  Reed  on  tbe  cotton  platform  of  the 
compress,  and  was  shipped  out  of  Ouero  on 
the  24tb  and  26th  days  of  Beptembw  over 
the  line  of  another  nllroad.  Of  the  proceeds 
of  the  flist  sale  <tf  146  balee,  amoontlng  to 
14,898^  I&>enlg  A  Van  HoogenhuTW  paM 
the  entire  amount  to  the  appellant  and  of  the 
proceeds  of  the  second  sale  they  paid  the 


appellant  ¥1,979.86.    The  second  sale  wa* 

for  79  bales  of  cotton,  and  amounted  to  $2,- 
46S.26.  Koenig  &  Van  Hoogenhnyze  filed  an 
application  In  the  federal  court  of  San  An- 
tonio for  adjudication  and  discharge  aa  bank- 
rupts on  September  27,  1899,  and  were  after- 
wards discharged." 

Our  approval  of  the  stetement  should  prob- 
ably be  qualified  by  the  remark  that  If  the 
court  mean  by  saying  that  "the  bank  did  not 
require  the  proceeds  of  a  sale  to  be  deposited 
before  giving  up  the  bills  of  lading,  bnt 
trusted  Komig  &  Van  Hoogenhnyze  to  torn 
them  in.  which  they  usually  did,"  that  the 
undisputed  testimony  showed  these  facts,  we 
are  not  fully  prepared  to  concnr,  but  deem  fbe 
matter  unimportant  for  reasons  hereinafter 
given. 

In  Impaneling  the  Jnry,  the  defendant  rail- 
road company  and  codefendant  the  compress 
company  and  Koenig  &  Van  Hoogenhoyie 
as  a  partnership,  were  each  allowed  six  per- 
emptory challenges,  over  the  objection  of  tbe 
plalntur,  and  this  action  is  assigned  as  error. 
Here,  as  t»B  been  seen  from  the  stat«nent 
previously  made,  althongh  the  d^endante  had 
a  common  cause  as  against  tbe  plaintiff, 
there  was  a  controversy  between  the  railroad 
company  and  the  compress  company  and  also 
between  the  former  and  Koenig  &  Tan 
Hoogenhnyze.  This  made  the  two  defendant 
companies  and  the  partnership  each  a  sepa- 
rate party  to  the  suit,  and  under  the  rule 
recognized  in  this  pourt  entitled  each  to  six 
peremptory  challenges.  Mclaughlin  v.  Car- 
ter, 18  Tex.  GiT.  App.  684.  87  S.  W.  66a 
The  case  does  not  fall  within  the  rule  laid 
down  In  Hargrave  t.  Tauffhn,  82  Tex.  850^ 
18  S.  W.  696,  and  In.  Jones  v.  Ford.  60  Tex. 
127.  Bnt  it  was  further  objected  to  the  mode 
ot  impaneling  the  jtuy  tiiat  lie  defendante 
were  permitted  to  consult  and  to  act  together 
In  exercising  their  challenges  and  In  sttikiDg 
the  objectionable  names  from  the  fary  Usta. 
The  stetnte  does  not  prohibit  such  action, 
and  we  are  of  the  opinion  that  the  court 
did  not  err  In  allowing  It. 

Upon  tbe  trial  the  defendant  railroad  com- 
pany nrged  three  defenses  to  the  actfon: 
First  that  atnce  the  bUla  of  lading  were  not 
dellToed  to  the  bank  at  tba  time  It  paid 
KoeiUg  ft  Tsn  Hoc^nhnyxe's  checks  fw  tlie 
purchase  money  of  the  cotton,  the  former  had 
no  lien  upon  the  bills,  or  the  cotton  represent- 
ed by  them,  second,  Oiat,  if  the  bank  had.  a 
lien,  It  h^  authorised  Koenig  &  Tan  Hoogen- 
bnyxe  to  sell  the  cotton  wltbodt  procuring 
from  them  or  producing  the  bills  of  lading; 
and,  third,  that,  if  not  anthortawd  to  aell  after 
the  attempted  sale,  Kouig  &  Tan  Hoogen- 
hnyie  had  jmld  to  the  bank  tb»  money  for 
which  the  cotton  had  been  aiaa.  Bbraeptlmw 
wen  Interposed  to  so  much  at  ttie  auwer  as 
asserted  the  first  defense,  and  woe  overruled 
by  the  court  The  court  also  instructed  tbe 
Jury,  in  ^Tect,  that  if  Koenig  *  Tan  Hot^ien- 
huyze  paid  the  dratta  of  the  sdlers  of  tbe 
ootton,  and  received  12ie  acccHnpanying  UUa 
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of  lading,  they  became  tbe  abaolate  ownen  of 
the  cotton;  and  that,  if  they  subsequently  de- 
Uvered  tbe  blUs  of  lading  to  the  bank  with 
InteDttoii  of  glTlng  a  lieai,  tbe  bank  was  en- 
titled to  hold  the  cotton;  bat.  It  such  was 
not  their  intention,  then  the  bank  had  no 
Hen,  and  the  defendants  were  entitled  to  a 
verdict.  The  Court  of  CItU  Appeals  held  that 
there  was  error  both  In  orerrullng  the  ex- 
ceptions and  In  glTing  tbe  charge  complained 
of.  We  concur  in  that  conclosion,  and  refer 
to  the  opinion  of  that  court  for  the  grounds 
upon  which  It  Is  based.  Bank  v.  8.  A.  &  A. 
P.  Hy.  Co.,  72  S.  W.  1088,  6  Tex.  Ot  Rep. 
888.  The  Comt  of  Civil  Appeals,  however, 
held  also  that  the  error  was  harmless,  for 
the  reason  that  the  undisputed  testimony 
showed  that  Koenig  &  Van  Hoogenhuyse  had 
authority  not  merely  to  negotiate  a  sale,  but 
to  sell  the  cotton,  and  that,  therefore,  un- 
der the  evidence,  no  other  judgment  would 
have  been  properly  rendered  except  one  for 
the  defendants.  We  incline  to  differ  with 
the  court  upon  that  point  but  deem  it  un- 
necessary to  decide  it 

The  court's  charge  was  divided  Into  para- 
graphs, which  were  numbered.  In  the  sec- 
ond paragraph  the  court  submitted  to  the 
Jury  the  question  as  to  the  authority  of 
Koenig  &  Van  Hoogenhuyze  to  sell  the  cot- 
ton covered  by  the  Mils  of  lading  sued  on; 
and  Instructed  them,  in  case  they  found  they 
bad  such  authority  from  the  bank,  to  re- 
turn a  verdict  for  tbe  defendants.  In  the 
third  paragraph  the  Jury  were  told.  In.  effect 
that  If  they  found  that  Koenig  &  Van  Hoogoi- 
buyze  did  not  have  authority  to  sell  the  cot- 
ton, and  they  sbould  also  find  that  they 
bad  paid  the  proceeds  to  the  bank,  they 
sbould  deduct  tbe  amount  of  such  proceeds 
from  tbe  amount  they  should  find  otherwise 
doe  tbe  plalntlfr.  Tbe  foortb  and  rixtb  pan- 
graplis  of  the  charge  contained  the  InBtmo- 
tlon  mentioned  above  to  the  effect  that  if, 
by  the  delivery  oC  tbe  bills  of  lading  to  tbe 
bank,  Koenig  ft  Van  Hoogmbnyae  dtd  not  In- 
tend to  give  the  bank  a  lien  upon  the  cotton, 
a  verdict  should  be  returned  for  the  defend- 
ant But  fnrUier,  in  Instructing  the  Jury  as 
to  the  form  of  their  verdict  they  were  char^ 
ged  as  follows:  "If  you  find  for  tbe  defend- 
ant your  verdict  will  be,  'Wo,  the  Jury,  find 

for  the  defendant  under  subdivision  '  or 

'subdivisions  of  the  courts  charge,*  in- 

dicatli]«  In  order  undra*  what  subdivision  or 
KUbdlvislonB,  If  any,  you  find  In  fiivw  of  ttie 
defendant"  The  verdict  of  the  Jury  was  as 
follows:  "We,  the  Jury,  find  for  the  defend- 
ant under  subdivision  two  of  the  court's 
charge.  We  also  find  In  favw  of  the  de- 
fendants William  Van  HoogenhuyEe  and  Cad 
Koenig."  It  is  apparent  from  tbe  verdict 
that  the  Jury  either  did  not  pass  upon  the 
issue  or  issues  submitted  m  paragraphs  4 
and  6,  or  that  they  found  the  Issues  there 
presented  in  favor  of  the  plaintiff.  The 
loi^cal  effect  iyt  th^r  finding  is  that  the  bank 
had  a  Hen,  but  bad  waived  it  by  anthorlxing 


Koenig  &  Van  Hoogenhuyze  to  sell  tbe  cot- 
ton. Therefore  no  harm  could  have  resulted 
to  the  detendant  either  by  the  refusal  of  the 
court  to  sustain  tbe  exceptions  in  question 
or  by  the  error  In  the  court's  charge  if  it 
were  error.  But  the  evidence  disclosed  tlut 
after  tlie  fiiilure  of  Koenig  &  Van  Hoogen- 
huyze, the  agents  of  the  bank  went  to  the 
office  of  the  railroad  company  to  ascertain 
whether  tbe  cotton  represented  by  the  bUls 
of  lading  was  still  in  possesslmi  of  the  car- 
rier, and  that  three  or  four  bales  were  found 
—which  the  agoat  offered  to  deliver  vjfon 
surr^der  of  the  bills  of  lading.  Since  he 
had  no  right  to  demand  such  surrender  (Dwy- 
er  V.  By,  Co.,  69  Tex.  707,  17  S.  W.  5M), 
this  was  a  conversion  of  the  property.  It 
Is  not  claimed  that  these  remaining  bales 
were  a  part  of  the  cotton  which  was  sold, 
but  it  Is  urged  on  behalf  of  tbe  defendant 
In  error  that  they  were  not  shown  to  be  a 
part  of  the  cotton  represented  by  the  bills 
in  controversy;  and  also  that  if  Identified  as 
such,  there  was  no  evidence  to  Justify  the 
Jury  in  finding  their  value.  The  point  that 
the  plaintiff  in  error  should  have  had  a 
recovery  for  the  three  bales  was  distinctly 
made  in  the  motion  for  a  rehearing  In  the 
Court  of  Oivll  Appeals.  That  court,  in  dis- 
posing of  the  motion,  held,  in  effect  that 
there  was  not  sufficient  evidence  to  go  to 
the  Jury  as  to  the  valne  of  the  cotton,  and 
that  therefore  it  ms  not  error  to  refuse  a 
recovery  therefor.  We  think  the  testimony 
of  the  agent  of  the  railroad  company  shows 
that  the  8  bales  were  a  part  of  the  222 
bales  covered  by  tbe  bills  of  lading.  It  was 
agreed  by  comis^,  tac  the  purposes  of  the 
trial,  that  the  whole  222  bales  were  worth 
the  sum  of  $6,866.60.  Then,  if  the  8  bales 
ware  average  bales  of  the  lot  they  wen 
worth  Viit  of  that  sum.  But  because  It 
appeared  from  tbe  allegations  of  tbe  petition 
that  the  222  bales  were  of  diflraent  w^hts 
and  classification,  and  It  was  not  shown  what 
the  weight  and  dasslflcatiou  of  tbese  bales 
were,  it  was  held  that  tbe  evidence  was  not 
sufficient  to  prove  tbeta  value  In  tlils  we 
cannot  concur.  There  would  be  some  rea- 
son for  tbe  ruling  if  the  three  bales  bad  ever 
been  In  possession  of  the  plaintiff  In  error. 
But  Ihey  were  In  the  hands  of  the  defendant 
in  error,  and,  if  either  of  the  bales  was 
worth  less  than  the  average  bale  of  tbe  en- 
tire lot  it  was  Incumbent  upon  the  com- 
pany to  show  it  It  Is  of  frequent  occur- 
rence for  Judgments  to  be  affirmed  in  this 
court  in  similar  cases— notably  for  damages 
to  cattle  in  course  of  transportation— where 
the  evidence  of  the  damage  Is  much  less  sat- 
isfactory tlian  that  adduced  in  this  case. 

It  also  seems  to  us  that,  in  so  far  as  the 
plaintiff  received  the  proceeds  of  the  cotton 
covM-ed  by  the  bills  of  lading  which  were 
sold  by  Koenig  &  Van  Hoogenhuyze,  It  would, 
in  any  event  be  precluded  for  a  recovery 
for  any  of  the  cotton  so  sold,  except  as  to  so 
much  of  it  as  was  r^resented  by  tbe  pro* 
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ceeds  which  It  did  oot  receive.  This  la  espe- 
cially so  In  view  of  the  fact  that  the  teBtl- 
mony  of  its  president  and  caahler  both  show 
beyond  question  that  Ko«iig  &  Van  Hoogen- 
huyze  were  aathorized  to  "negotiate  a  sale" — 
that  is  to  say,  to  fix  a  price  and  agree  upon 
a  sale— and  that,  according  to  the  usual  course 
of  business  between  them  and  the  bank,  they 
bad  theretofore  sold  cotton  consigned  In  the 
same  manner,  received  the  money,  and  paid 
It  to  the  bank.  The  bank  had  a  lien  upon 
the  proceeds  of  the  sale,  and  in  so  far  as  it 
received  snch  proceeds  Its  claim  upon  the 
cotton  was  satisfied. 

The  point  was  also  made  In  the  argument 
In  this  court  that,  even  If  there  was  not  sufii- 
clent  evidence  of  the  value  of  the  three  bales 
of  cotton,  yet  the  plaintiff  was  entitled  to  re- 
ceive nominal  damages,  which  would  have 
carried  the  costs  of  the  suit  We  need  not 
decide  the  question,  since  we  hold  there  was 
evidence  as  to  the  value  of  these  bales.  Bnt 
we  suggest  that  It  occurs  to  us  that  where 
it  is  sought  to  reverse  a  Judgment  merely 
to  recover  the  costs,  it  Is  too  late  to  raise  the 
quffltion  in  this  court  The  point  ought  at 
least  to  be  made  In  the  Court  of  Olvil  Ap- 
peals in  the  brief  and  In  the  motion  for  a 
rehearing,  and  probably  in  the  trial  court 

For  the  error  with  reference  to  the  bales 
of  cotton  which  were  not  sold  by  Koenig  & 
Van  Hoogenhuyze  we  think  the  Judgment 
ought  to  be  reversed  as  to  that  cotton.  But, 
since  the  Jury  have  found  speclflcally  that 
Koenig  &  Van  Hoogenhuyze  were  antbcwlKed 
to  make  the  sale,  we  are  of  the  opinion  that 
the  Judgment  with  reference  to  the  cotton 
which  was  sold  by  them  should  not  be  dis- 
turbed. The  Judgment  is  accordingly  affirm- 
ed as  to  the  cotton  so  sold,  but  as  to  that 
which  was  still  In  the  possession  of  the  rail- 
road company  the  Judgment  Is  reversed,  and 
aa  to  that  matter  the  cause  la  remanded  tot 
a  new  trial. 


BAN  ANTONIO  TBAOTION  CO.  T. 
WELTEB.* 
(Court  of  Civil  Appeals  of  Texas.  Nov.  18k 
1908.) 

OARBniRa-INJIIST  TO  PA8SSNOBR-MBGU- 
OBNCB-INBTRUGTION. 
1.  A  charge  that  ff  the  jury  believe  that  plain- 
tiff attempted  to  alight  from  a  car  after  it  had 
stopped,  etc..  is  aot  objectloDable  as  assuming 
the  fact  to  be  that  the  car  had  stopped  when  she 
attempted  to  alight 

Appeal  from  District  Oooit,  Bexar  Ooim* 
ty:  S.  J.  Brooks,  Judge. 

Suit  by  Annie  K.  Wetter  against  the  San 
Antonio  Traction  Company.  From  a  Judg- 
ment la  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

Houston  BroB.  and  H.  J.  Boyle,  for  appel- 
lant Perry  Lewis  and  H.  0.  Carter,  for 
appellee. 

•Rcliearins  dmled  December  U,  1S03,  and  writ  of 
error  denied  by  Ssprem*  Court. 


NEILIi,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  damages 
for  personal  Injurfes  inflicted  by  the  negli- 
gence of  the  compai^.  Appellant  amwered 
by  a  general  denial  and  by  a  plea  of  con- 
tributory negligence.  In  which  It  la  averred 
that  appellee  negligently  attempted  to  alight 
from  one  of  appellant's  street  cars  while  it 
was  In  motion,  and  thereby  caused  the  In- 
juries complained  of.  The  evidence  la  suffi- 
cient to  warrant  the  conclosions  that  on  the 
28th  of  March,  1902,  appellee,  a  woman  76 
years  old,  boarded  one  of  appellant's  street 
cars  as  a  passenger;  that  when  It  arrived 
at  the  polut  of  her  destination,  the  car  stop- 
ped, and  when  she  was  In  the  act  of  alight- 
ing therefrom  it  was,  by  the  negligence  of 
the  company's  servant  operating  the  same, 
suddenly  put  In  motion,  before  giving  her 
time  to  alight  and  she  was,  by  such  negli- 
gence, without  any  contributory  negligence 
on  hei*  part,  thrown  violently  upon  the 
ground,  whereby  she  was  seriously  and  per- 
manmtly  injured,  and  caused  great  physical 
and  mental  suffering,  to  her  damage  In  the 
sum  of  $3,500. 

The  first  assignment  complains  of  the  fol- 
lowing paragraph  of  the  charge: 

"If  you  believe  from  the  evidoice  that  on 
or  about  the  29th  day  of  March,  1902,  plain- 
tiff boarded  one  of  defendant's  street  cars, 
and  became  a  passenger  thereon,  and  that 
she  attempted  to  alight  therefrom  after  said 
car  had  stopped,  and  if  you  further  believe 
from  the  evidence  that  while  ahe  was  in  the 
act  of  alighting  from  said  car  the  car  was 
suddenly  pat  In  motion,  without  giving  het 
sufficient  time  to  alight  and  If  you  farther 
find  from  the  evidence  that  the  defoidant 
was  guilty  of  negligence  In  failing  to  give 
the  plaintiff  sufficient  time  to  alight  from  Its 
car,  and  in  suddenly  starting  said  car,  if  yon 
so  find  the  facts  to  be.  and  that  such  neg- 
llgeuce,  if  any,  directly  caused  plaintiff  to 
fall,  and  that  she  was  Injured  thereby,  then 
your  verdict  should  be  for  the  plaintiff,  un- 
less you  find,  under  the  charge  hereinafter 
given  you,  that  the  plaintiff  was  guilty  of 
negligence  herself  that  contributed  to  her 
injury." 

^t  is  urged  under  the  assignment  as  an 
objection  to  the  charge,  that  it  "assumed  the 
fact  to  be  that  defendant's  car  had  stopped 
when  plaintiff  undertook  to  alight  there- 
from," when  the  existence  ot  such  fact  was 
an  Issue  made  both  by  the  pleadings  and  the 
evidence.  We  do  not  think  the  charge  ob- 
noxious to  the  objection.  lu  our  c^lnion, 
the  question  of  the  existence  of  such  fact 
aa  well  as  all  others  essential  to  plaintiff's 
recovery,  Is  submitted  by  the  charge  tor  the 
jury's  determination.  San  Antonio  &  A.  P. 
By.  V.  Belt  (Tex.  Civ.  App.)  59  S.  W.  fllO: 
G.,  H.  &  8.  A.  By.  Co.  v.  Waldo  (Tex.  Civ 
App.)  32  S.  W.  783,  and  authorities  dted.  A 
charge  should  be  taken  as  a  whole,  and, 
when  the  part  complained  of  is  takes  and 
considered  with  tiie  fourth  paragraph.  It  Is 
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too  clear  for  argnniCTt  that  It  does  not  aft- 
snme  such  fact 

The  charge  upon  the  measure  of  da  ma  get 
to  In  the  very  langiiage  of  numerous  cbargM 
given  In  cases  of  this  character,  and  upheld 
by  ail  the  higher  courts  in  this  state. 

Our  conclusions  of  fact  dla^ae  of  the  as- 
signment which  complains  of  the  verdict  be- 
ing excesslTe. 

There  Is  do  error  in  the  Judgment,  and  It 
Is  affirmed. 


ST.  LOUIS  8.  W.  RY.  CO.  T.  DOLAN  et  al. 

(Court  of  CItU  Appeals  of  Texas.  Mot.  25, 

1903.) 

CARIUBR—OBUQATION  OF  FORWARDBR— NBO- 
UQSNGB— QUESTION  FOR  JURT. 

1.  Ad  allegation  that  a  forwarding  carrier  re- 
ceived horses  from  the  Initial  carrier,  and  for- 
warded them,  1b  aafQcient  to  fix  the  obllgatloD 
of  the  forwarding  carrlUi  without  an  allegation 
of  express  contract. 

2.  Under  Rev.  St.  U.  8.  f  4386  [U.  8.  Comp. 
St.  1901,  p.  2995],  providing  that  do  railroad 
shall  confiae  animals  In  c&rs  longer  than  28 
liooTB  without  unloading  them,  and  section  4388 
[U.  8.  Oomp.  Bt  1901,  p.  2996],  providing  that 
the  law  ahall  not  appl;  to  transportation  in  cars 
in  which  they  can  obtain  food,  water,  and  an 
opportnni^  to  rest,  it  to  for  tiie  jnrjr  to  deter- 
mine wfaeuier  a  railway  eonmsny  was  negligent 
in  keeping  horses  on  cars  82  hours  without  af- 
fording an  opportouity  to  unload  and  care  for 
them. 

Aweal  ftom  Bee  Oonaty  Court;  W.  S. 
Dovat^  Jndga 

Butt  by  M.  O.  Dolan  and  asotiier  against 
tbe  St  LonlB  Sonttiwestem  Railway  0<nn- 
pany  and  another.  From  a  Jndgmmt  In  fa- 
vor of  plaintiff,  defendant  Bt  Loida  South- 
western Railway  Oompai^  appeals.  Re- 
versed. 

B.  B.  Perkins,  A.  W.  Honston,  and  Proc- 
tors,  for  appellant  B.  J.  Lancasto-,  for  ap- 
pellecL 

FLY.  J.  This  to  a  suit  against  appellant 
and  the  San  Antonio  &  Aransas  Pass  Rail- 
way Company  to  recover  damages  resulting 
from  the  negligent  transportation  of  60  horses 
shipped  from  Beevllle,  T^,  to  Fordyce,  Ark. 
The  court  Instructed  a  verdict  for  the  San 
Antonio  &  Aransas  Pass  Railway  Company, 
and  the  Jury  retnnied  a  rerdlct  against  ap- 
pellant for  $646,  and  judgment  was  rendered 
thereon. 

Tbe  first  assignment  of  error  complains  of 
tibe  overmllug  of  a  general  demurrer,  and 
tbe  proposition  to  advanced  that  where  a 
person  sues  two  railway  companies  for  dam- 
ages to  a  shipment  of  live  stock,  and  alleges 
a  contract  of  shipment  with  the  initial  car- 
rier alone,  and  sets  up  no  contractual  lia- 
bility on  lie  part  of  the  connecting  carrier, 
no  recovery  can  be  sustained  against  the 
latter.  The  petition  does  not  set  up  any  ex- 
press contractual  Uabllity  on  the  part  of  the 
connecting  carrier,  bnt  It  alleges  that  the 
horses  woe  leceiTed  and  forwarded  by  it 


and  this  allegation  would  form  a  sufficient 
basto  for  Its  liability  t(a  Injnrlea  toflleted  on 

Its  line  of  railway. 

The  charge  complained  of  In  the  third  as- 
signment of  error  U  open  to  the  crltidam 
Uut  it  gives  too  much  emphasto  to  the 
switching,  jerking,  and  bumping  of  the  can 
by  appellant  la  the  yards  at  Waco,  and  U 
upon  the  weight  of  the  evidence. 

The  sixth  assignment  of  error  complains 
of  the  following  charge  given  by  the  court 
below:  "You  are  further  instructed  that  if, 
from  tbe  evidence  before  you,  you  find  that 
the  St  Louto  Southwestern  Railway  Com- 
pany of  Texas  permitted  said  horses  to  re- 
main on  their  cars  for  a  period  of  32  hours 
without  affording  the  plaintiff  an  opportunity 
to  unload,  feed,  and  water  said  horaea,  and 
that  by  reason  of  said  horses  having  gone 
for  so  long  a  time  without  rest,  food,  or  wa- 
ter, that  said  horses  were  drawn  and  gaunt, 
and  their  market  value  thereby  d^reclated, 
then  you  are  Instructed  that  for  such  negli- 
gence said  railway  company  would  be  liable 
In  such  damages  to  plaintiff,  tf  any,  as  were 
the  Immediate  result  of  said  negligence." 
The  charge  allows  the  jury  to  find  certain 
facts,  and  then  declares  that  If  tliey  are 
found  they  constitute  negligence.  If  there  to 
any  case  In  which  tbe  court  to  authorized  to 
instruct  a  jury  that  doing  or  falling  to  do 
certain  things  to  negligence,  It  Is  when  such 
;  act  or  failure  to  act  to  dectored  to  be  ueg- 
I  ligence  by  statute.  This  being  an  Interstate 
shipment  article  826,  Rev.  St  1895,  does 
not  apply,  and  the  statutes  of  the  United 
States  must  be  looked  to  for  guidance.  Rail- 
way V.  Gray,  87  Tex.  812,  28  S.  W.  280. 
In  section  4386  of  the  Revtoed  Statutes  of  the 
United  States  [U-  8.  Comp.  St  1901,  p.  2995], 
It  to  provided  that  no  railroad  conveying  ani- 
mals from  one  state  to  another  shall  con- 
fine them  In  cars  for  a  longer  period  than 
28  consecutive  hours  without  unloading  them 
for  rest  water,  and  feeding;  but  It  is  ex- 
pressly provided  In  section  4388  [U.  S.  Comp. 
St  1901,  p.  2996]  that  the  law  shall  not  ap- 
ply to  animals  that  are  being  transported  lu 
cars  In  which  they  can  obtain  food,  water, 
space,  and  opportunl^  to  rest  It  vras  for 
a  Jury  to  determine  wbethnr,  under  all  tite 
circumstances,  the  railway  company  had  been 
gnSlly  of  negligence;  and  the  court  should 
not  have  selected  some  of  the  facts,  and  In- 
structed the  Jury  that  proof  of  them  consti- 
tuted negligence.  In  Calhoun  v.  Railway,  84 
Tex.  226.  19  S.  W.  841,  It  Is  said:  "Ringing 
the  bell  or  blowing  the  whistle  In  approach- 
ing a  public  crossing  by  a  looomotlve  to  a 
duty  required  by  law.  The  failure  to  per- 
form this  duty  Is  an  act  that  may,  In  con- 
nection with  other  facts,  be  considered  by  a 
Jury  In  determining  if  the  operatives  of  the 
engine  have  been  guilty  of  actionable  negli- 
gence. But  to  say  that  the  performance  of 
this  duty,  or  the  failure  to  observe  It  will. 
In  the  first  instance,  be  sufficient  evldmce 
of  such  care  as  will  excuse  it  from  UaUllty. 
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and.  In  the  aecond  instance,  be  sufficient  evl-  • 
deuce  of  ench  want  of  care  as  to  charge  it 
with  liability,  Is  to  give  to  tiie  statute  that 
creates  this  duty  an  effect  and  meaning  evi- 
dently not  Intended  by  the  lawmakers.  The 
court  has  the  right  to  Instruct  the  Jury  that 
it  Is  the  duty  of  the  operatlreB  of  the  en- 
gine in  approaching  the  public  crossing  to 
ring  the  bell  or  blow  the  whistle,  bat  It  la 
a  charge  upon  the  weight  of  the  evidence  If 
It  instructs  them  that  the  failure  to  perform 
or  not  perform  this  duty  shall  be  given  a 
certain  ^ect."  Under  the  charge  of  the 
court,  no  matter  what  the  drcumstances  may 
have  been  that  surround  the  transportation 
of  the  cattle,  If  the  cattle  remained  32  hours 
in  the  cars  without  food  and  water,  the  rail- 
way company  was  pronounced  guilty  of  neg- 
ligence. 

There  la  no  necessity  for  dlacnralnf  the 
other  assignments  of  error. 

No  complaint  Is  made  as  .to  the  Jndgment 
In  lEvat  of  the  San  Antwlo  it  Aranaas  Paaa 
Railway  Company,  and  that  port  of  the  Judg- 
ment will  be  afSrmed. 

The  Judgment  as  to  appellant  la  revMsed, 
and  the  cause  remanded. 


PRIGB  et  at  v.  SIARDLBT  «t  sL* 
(Oonrt  of  OlvU  Appeals  of  Texas.  Nor.  iB, 

1903.) 

ADVBRSB  POSSESSION  —  VACANT  LAND  —  US- 
TAKB  AS  TO  TtTLS  OF  STATE— BrFOOl^ 
PROPBRTT  NOT  INGLOSSa 

1.  Under  the  statute  giTlng  title  to  one  who 
has  adverse  possession  of  land  for  10  years,  his 
pesaesBltHi  is  adverse  to  the  true  owner,  though 
it  is  under  the  erroneous  belief  that  It  Is  vacant 
land,  but  with  the  Intention  of  acauiring  title 
from  the  state  under  the  pre-«nptlon  law. 

2.  Rev.  St.  1896.  art.  S843,  provides  that' 
peaceable  adverse  possession  of  real  estate  for 
10  years  shall  be  a  bar  to  an  action  to  recover 
the  land.  Article  8844  provides  that  the  pos- 
session contemplated  In  the  preceding  section 
shall  not  embrace  more  than  l60  acres,  includ- 
ing the  Improvements  or  the  number  of  acres 
actually  inclosed,  should  the  same  exceed  160 
acres.  Two  persons  were  In  adverse  possession 
of  160  acres,  claiming  the  land  as  pre-emptors. 
One  inclosed  the  80  acres  claimed  him,  and 
the  othn  80  acres  of  the  80  acres  claimed  by 
him.  No  one  else  was  in  possession  of  the 
tract  not  inclosed.  Bad,  that  by  10  years'  pos- 
•esdon  they  aeqinired  title  to  the  entfre  tract. 

Appeal  Crom  District  Goort,  Dlmvlt  Oona- 
ty;  B.  A.  SterenB,  Judge. 

Action  by  Charles  H.  Price  and  others 
against  ^iUlam  H.  Bardley  and  others. 
From  a  Judgment  for  defendants,  plalntlfTs 
appeaL  Affirmed. 

Sanford  &  Douglas  and  Winchester  Kelso, 
for  appellants.  F.  Vandwvoort  and  B. 
Lane,  for  appellees. 

FLY,  J.  Appellants  sought  to  recover  72B 
acres  of  land  from  appellees,  but  the  latter 
dlsclnimed  as  to  640  acres  of  the  land,  and 
the  suit  resolved  Itself  into  a  contest  as  to 
the  title  to  the  land  in  excess  of  the  MO 

*Wrlt  of  error  denied  by  Sapreme  Court. 


•  acres  which  was  patented,  to  appellants  ven- 
dors by  the  state  of  Texas.  Appellees  plead- 
ed "Not  guilty"  and  10  years'  limitation.  In 
answer  to  the  plea  of  limitations,  aweUants 
allied  that  until  March,  18^,  appellees  were 
claiming  the  land  as  pre-emptors,  believing 
It  to  be  unappropriated  public  land.  The 
cause  was  tried  by  Jury,  and  resulted  In  a 
verdict  and  Judgment  for  appellees. 

This  suit  was  filed  on  May  27,  1902.  and 
the  uncontroverted  proof  shows  that  appel- 
lees went  Into  possesfdon  of  the  land,  and  held 
It  untU  March,  1893.  beUeving  it  to  be  vacant 
pubUc  land.  On  June  9,  1888,  each  of  the 
appellees  presented  to  the  surveyor  of  Dim- 
mit county  his  application  for  a  homestead 
donation  of  80  acres,  being  the  land  in  con- 
troversy; die  applications  being  supported  by 
affidavits,  and  fully  complying  with  the  pro- 
visions of  articles  41^  and  4168  of  the 
present  Revised  Statutes,  which  are  identical 
with  articles  8839,  and  8940  of  the  statutes 
in  effect  when  the  applications  were  made. 
The  land  was  surveyed  on  January  8,  1889, 
and  the  field  notes  were  filed  in  the  Gen- 
eral Land  Office  as  provided  In  article  4166. 
Appellees  continued  In  possession  of  the  land 
until  March  21,  1893,  when  each  of  them  ap- 
plied for  patents,  In  compliance  with  the 
requirements  of  the  law.  It  does  not  appear 
that  the  patents  were  granted,  nor  is  it 
shown  what  action  was  taken  on  the  appllca- 
tions,  although  It  may  be  inferred  that  they 
were  refused  on  the  gronnd  that  the  land  was 
not  vacant  land. 

The  court  submitted  to  the  Jury  the  issue 
as  to  whether  appellees  had  perfected  their 
title  by  10  years'  Umltatton,  and  it  Is  the  con- 
tention of  appellants  that  this  was  error, 
because,  according  to  the  uncontradicted  evi- 
dence,'  appellees  had  not  made  out  an  ad- 
verse holding  of  the  land  for  10  yeara,  as  It 
appeared  that  up  to  March,  1898,  they  bad 
held  it  under  the  belief  that  It  was  vacant 
public  land  belonging  to  the  state  of  Texas. 
There  is  some  conflict  of  opinion,  it  seems, 
among  Texas  dedsions  on  this  subject;  and 
it  would  doubtless  be  the  duty  of  this  court 
to  certify  the  question  of  conflict  to  the  Su- 
preme Court,  did  It  not  appear  to  us  that  the 
facts  In  this  case  dUferentlatB  it  from  the 
cases  sustaining  the  views  of  appellants,  as  a 
review  of  them*  we  think,  will  demonstrate. 

The  first  case  which  we  think  bears  upon 
the  subject  is  that  of  Schleicher  v.  Gatlin, 
85  Tex.  370,  20  S.  W.  120.  The  facto  in  that 
case  were  that  Gatlin  moved  on  the  land 
sued  for  in  1876,  and  continued  to  live  there- 
on until  the  suit  was  instituted,  erroneously 
believing  until  1879  that  the  land  was  vacant 
public  land.  He  inclosed  a  part  of  the  land, 
and  placed  permanent  valuable  improve- 
menta  thereon.  He  made  no  effort  to  obtoln 
the  land  from  the  state,  but  for  the  three 
years  that  he  was  on  it  had  never  claimed 
the  land,  because  he  thought  It  belonged  to 
the  state.  The  Commission  of  Appeals, 
through  Judge  Oarrett,  said:  "Under  the  de> 
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fendflnt'a  own  itatements,  hie  holdlos  was 
not  adverse  until  1879,  for  he  believed  until 
then  that  the  land  belonged  to  the  state."  All 
of  the  cases  that  have  followed  the  Schlelch- 
er-Gatlln  Case  were  decided  by  the  Court 
of  Appeals  of  the  First  Supreme  Judicial  Dis- 
trict, although  in  one  or  two  instances,  as 
will  hereinafter  appear,  that  court  has  seem- 
ed disposed  to  distinguish  the  Schlelcher- 
GatUn  Case,  if  not  to  question  Its  correctness. 
The  leading  case  Is  cited  In  Norton  v.  Col- 
lins, 1  Tex.  Civ.  App.  272,  20  S.  W.  1113,  but 
Beaumont  Lumber  Co.  v.  Ballard  (Tex.  Civ. 
App.)  25  S.  W.  920,  fs  the  first  case  in  which 
there  Is  an  Indorsement  of  the  doctrine  of 
that  case.  In  the  Ballard  Case  the  person 
claiming  the  land  by  limitation  had  occupied 
It  for  10  years,  but  under  the  mistaken  be- 
lief for  part  of  the  time  that  the  land  was 
the  property  of  the  state;  and  be  desired  to 
pre-empt,  but  did  not  do  so  because  he  was 
informed  that  the  land  was  not  vacant  The 
court  said:  So  long  as  the  plaintiff  labored 
under  the  erroneous  impression  that  the 
premises  were  a  part  of  the  public  domain, 
his  possession  was  not  an  adverse  posses- 
sion." In  the  case  of  Cartwrlght  t.  Pipes 
(Tex.  Civ.  App.)  20  S.  W.  690,  It  appears 
that  Windsor  Pipes  moved  on  the  land  in  con- 
troversy and  erected  Improvements,  and  the 
land  was  occupied  until  the  snlt  was  in- 
stituted—a period  of  10  years.  Windsor 
Pipes,  np  to  the  time  of  his  death,  In  18S8, 
erroneously  thought  the  land  was  public  land, 
and  talked  of  pre-empting  it  at  some  time 
in  the  future,  but  took  no  steps  in  that  di- 
rection. It  was  contended  by  the  appellant 
'that  the  mere  fact  that  a  person  in  pos- 
session of  land  belonging  to  another  is  of 
the  belief  that  It  is  public  land,  or  a  part  .of 
the  public  domain  of  the  state,  makes  his 
possession,  as  a  matter  of  law,  that  of  one 
claiming  In  subordination,  and  not  adversely, 
to  the  true  owner."  Among  the  cases  cited 
in  support  of  the  contention  was  the  Schlelch- 
er-Qatlin  Case.  The  Court  of  Civil  Appeals 
of  the  First  District,  speaking  through  the 
same  judge  who  wrote  the  opinion  in  the 
Schlelcher-Gatlin  Case,  said:  "Our  opinion  is 
that  the  fact  that  a  person  In  possession  of 
land  belonging  to  another  believes  that  It  Is 
public  land  should  go  to  the  Jury  as  any 
other  fact  showing  intent.  In  order  to  deter- 
mine the  character  of  the  possession.  While 
Windsor  Pipes  believed  that  the  John  Stew- 
art survey  wile  a  forfeited  survey,  from 
which  the  certificate  had  been  fioated,  and 
was  public  land,  the  character  of  his  pos- 
session was  such  as  to  be  clearly  hostile  and 
adverse  to  the  true  owner."  In  other  words, 
the  court  held  that  tbe  question  as  to  the 
adverse  holding  was  one  of  fact,  and  not  one 
of  law,  as  was  held  in  the  Schlelcher-Gatlin 
Case.  The  subject  came  again  before  the 
same  court  in  the  case  of  Hartman  v.  Hunt- 
ington, 32  .8.  W.  562,  Blume  Land  Co.  v. 
Rogers,  82  S.  W.  713.  and  Flewellen  v.  Ran- 
dall, 74  S.  W.  48.  In  tbe  lirst-numed  cas^ 
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James  Ducett  entered  upon  the  land  in  1SG7, 
and  occupied  It  until  his  death,  in  1885,  be- 
lieving all  the  time  that  it  belonged  to  the 
state.  Tbe  state  did  not  own  the  land,  and 
the  only  question  was  whether  or  not  tbe 
possession  of  Ducett  was  adverse  to  tbe  true 
owner.  The  court,  through  Judge  Williama, 
held  that  it  was  mainly  a  question  of  fact, 
and  decided  that  the  trial  Judge  had  not 
erred  in  holding  that  tbe  possession  was  not 
adverse  to  the  owner,  because  there  was 
nothing  to  indicate  that  a  claim  to  the  land 
was  being  set  up  by  Ducett  Sti-ess  was 
laid  In  tbe  opinion  on  the  fact  that  Ducett 
had  taken  no  steps  to  pre-empt  the  land. 
In  the  case  of  Blume  Land  Co.  v.  Rogers 
{Tex.  Civ.  App.)  32  S.  W.  713,  the  defendant 
I  had  entered  into  possession  of  the  land,  be- 
I  lieving  it  to  be  vacant  land,  and  held  It  for 
i  10  years.  No  effort  was  made  to  pre-empt  it. 
The  court  In  this  opinion  seems  to  have  gone 
back  to  the  position  occupied  in  the  Scblelch- 
er-Gatlin  Case,  and  held  that  "where  tbe 
occupant  entered  and  continued  to  hold  dar- 
ing his  occupancy  under  the  erroneous  belief 
that  tbe  land  was  a  part  of  the  public  do- 
main. It  is  not  a  possession  adverse  to  the 
owner,  and  that  consequently  such  occupant 
Hoes  not  acquire  title  to  any  part  of  the 
land."  In  the  recent  case  of  Flewellen  v. 
Randall,  above  cited,  the  facts  were  that 
Randall  and  Flewellen  were  neighbors,  and 
Iwth  erroneously  thought  the  land  In  con- 
troversy was  vacant  public  land,  and,  at  the 
suggestion  of  Flewellen,  Randall  entered  into 
possession  of  the  land,  and  held  it  for  10 
years.  No  effort  was  made  to  obtain  title 
from  tbe  state.  Tbe  coui't  renllirmed  the 
doctrine  of  Blume  Land  Co.  v.  Rogers,  refer- 
ring to  the  fact  that  a  writ  of  error  had 
been  refused  in  that  case  by  the  Supreme 
]  Court 

I  Tbe  foregoing  constitute  all  tbe  cases  that 
sustain  the  doctrine  that  time  will  not  be 
computed  in  the  period  of  10  years'  limita- 
tion during  which  the  bolder  of  the  land 
thought  It  public  land,  and  In  every  one  of 
them  no  effort  had  been  made  to  obtain  title 
to  tbe  land  from  the  state. 

Tbe  first  case  reported  In  which  the  doe- 
trine  of  Schleicher  v.  Gatlln  was  attacked 
was  that  of  Converse  v.  Ringer,  24  S.  W. 
705,  in  which  the  opinion  was  rendered  by 
Judge  Fisher,  of  the  Court  of  Civil  Appeals 
of  the  First  District,  who  was  a  member  of 
the  branch  of  the  Commission  of  Appeals 
that  rendered  the  opinion  In  the  criticised 
case.  He  vigorously  attacked  the  Schlelcher- 
Gatlin  decision,  and  lield  that  ^'possession  is 
not  required  to  be  adverse  to  the  world,  but 
it  is  only  needful  that  it  be  adverse  to  the 
true  owner,  or  one  claiming  adversely  to  the 
defendant."  The  opinion  is  a  strong  one,  and 
fortified  by  numerous  authorities.  The  facts 
in  that  case  indicated  that  the  defendant's 
vendor  held  the  land,  believing  It  to  be  va- 
1  cant  land,  for  10  years.  Intending  to  acquire 
I  It  under  tbe  pre-emption  laws  of  the  statu. 

Digitized  by  Google 


418 


77  SOUTHWESTERN  REFOBTEB. 


(Tex. 


The  case  does  not  seem  to  have  been  carried 
to  the  Supreme  Court  In  the  case  of  Long- 
ley  T.  Warren,  33  S.  W.  304,  decided  by  the 
Court  of  OlTil  Appeals  of  the  Second  Dis- 
trtet,  the  decision  In  the  Converse-Ringer 
Case  was  approved,  and  a  writ  of  error  was 
refused  by  the  Supreme  Court  In  the  Long- 
ley-Warren  Case  the  parties  In  possession 
of  the  land,  who  pleaded  10  years*  limitation, 
had  settled  on  It,  and  bad  made  their  a^li- 
cations  and  surveys  for  a  homestead  dona- 
tion. The  Longley-Warren  Case  was  decided 
about  two  months  after  the  case  of  Blume 
Land  Co.  t.  Rogers,  and  must  have  been  ap- 
proved by  the  Supreme  Court  after  a  vrrlt 
of  error  bad  been  refused  in  the  Rogers  Case; 
and  In  the  later  case  It  was  stated  that  all 
the  Judges  composing  the  Commission  of  Ap- 
peals that  rendered  the  Schleicher-Oatiin 
opinion  had  since  disapproved  of  it,  and  It 
might  be  looked  upon  as  overruled.  The 
court  reversed  the  judgment  of  the  lower 
court,  and  rendered  judgment  for  appellant 
for  the  land;  and  in  refusing  the  writ  of  er- 
ror the  Supreme  Court  must  necessarily  have 
agreed  with  the  opinion  that  In  the  Converse- 
Rlnger  Case,  the  true  constructton  of  the  10- 
yean  statute  of  limitation  was  enunciated, 
and  that,  "the  state  excepted,  the  possession 
was  undoubtedly  adverse  to  all  the  world. 
The  statute  only  requires  It  to  be  advene 
to  'another,'  which,  however  broad  its  mean- 
ing, evidently  was  not  Intended  to  apply  to 
the  state."  The  court  further  said:  "The 
evidence  of  anch  adverse  possession  for  more 
than  t&i  years  being  undisputed,  the  court 
might  property  have  Instructed  the  jury  to 
return  a  vwdlct  for  appellants."  On  that 
ground  the  judgmnit  was  reversed  and  ren- 
dwed  In  favor  of  appellants.  The  case  1« 
strikingly  Mmllar  to  the  one  under  considera- 
tion. The  facts  of  this  case  are  miUke  those 
in  the  Schlelcher^Oatlin  Case  and  those  that 
have  followed  it,  and,  being  almost  Identical 
with  those  in  the  Longley-Warren  Case,  tbe 
decision  In  which  has  been  approved  by  the 
Supreme  Court,  and  diat  being  the  last  case 
Involving  the  question  to  be  brought  before 
the  court  last  named,  we  conclude  that  It  Is 
the  law  of  the  state,  and  should  be  followed 
by  lliis  court  This  is  done  tiie  more  readily 
because  v%  believe  it  and  the  Gonv^se-Ring- 
er  opinion  enunclato  tb»  true  doctrine  in  con- 
nectlon  with  the  statute  ct  Umltatlona  of 
10  years. 

Appellees  conformed  strictly  to  the  law  in 
the  endeavor  to  pre-empt  the  land,  and,  had 
It  been  state  land,  nothing  could  have  pre- 
vented them  from  obtaining  title  to  It  Tliey 
were  not  squatters  on  land  supposed  to  be 
public  domain,  intending  to  remain  only  m 
long  as  they  were  permitted  by  tbe  lawful 
authorltlea,  but  they  settled  under  the  law, 
with  the  Intention  of  remaining  and  making 
the  land  their  homesteads.  There  is  but  one 
interpretation  to  be  put  upon  ibetr  acts  in 
settling  upon  the  land,  filing  their  appllca- 
Uons  for  aun'eys,  fencing  portions  of  it,  and 


occupying,  using,  and  enjoying  it,  and  apply- 
ing for  patents  in  the  statutory  manner. 
They  were  boUing  the  land  Against  the 

world. 

It  is  contended  by  appellants  that  appel- 
lees should  not  have  recovered  tbe  whole  of 
the  160  acres  claimed  by  tbem,  because  the 
i  evidence  showed  the  inclosnre  of  only  110 
acres  of  it  It  Is  true,  as  stated  by  appellants, 
that  appellees  had  only  110  acres  of  the  land 
I  inclosed;  being  the  whole  of  the  80  acres 
;  claimed  by  W.  H.  Eardley,  and  80  acres  of 
'  the  tract  claimed  by  Arthur  Eardley,  for  10 
I  years;  the  remaining  60  acres  not  being  in- 
'  closed  until  1898.   It  also  appears  from  the 
I  evidence  that  no  one  was  In  posaesdon  of 
<  and  occupying  the  survey  of  wbicb  an>ellante 
'  dalm  the  land  In  controversy  was  a  part, 
'  and  we  are  of  the  opinion  that  appellees' 
■  occiqjuincy  would,  under  articles  3343,  3344, 
I  Rev.  St.  1895  (old  numbers  3194  and  3195), 
'  be  construed  to  embrace  at  least  the  160  acres 
;  claimed  by  both  of  them.  Pearson  v.  Boyd, 
i  62  Tex.  S41,   The  facts  of  this  case  do  not 
I  bring  it  within  the  scope  of  those  cases  where 
I  a  person  seeks  to  hold  by  limitation  a  por- 
j  tlon  of  a  survey,  another  portion  of  which  is 
j  occupied  by  the  owner,  and  where  it  is  held 
i  that  tbe  man  seeking  to  establish  sndi  title 
I  can  do  so  only  to  so  much  as  he  has  actually 
i  Inclosed.    Carl^  v.  Parton,  76  Tex.  98,  12 
1  S.  W.  950;  Bracken  v.  Jones,  63  Tex.  1S4; 
!  Evltts  V.  Roth,  61  Tex.  81;  Olalbome  v. 
'  Elklns,  TO  Tex.  880,  16  &  W.  896.   Tbis  is 
i  not  a-  case  of  extending  a  iMnmdary  bo  aa  to 
take  the  land  of  an  adjoining  landowner,  but 
it  is  the  "open,  visible,  notorious,  distinct 
and  hostile"  approi»1ation  of  a  pntUm  of  the 
land  at  another  for  10  years,  who  does  not 
during  t2ie  time  occupy  any  portl<m  of  the 
survey. .  Craig      Gartwright,  65  Tex.  413; 
Simpsm  T.  Johnson,  92  Tex.  160,  40  8.  W. 
628.  In  tbe  case  of  Nativel  v.  Baymond,  59 
B.  W.  311,  the  subject  la  fully  discnaaed,  and 
it  was  said:  "Under  article  3343,  Ber.  St 
1895,  ten  year^  poaaesslon  la  a  bar,  wiUkOnt 
reference  to  the  exlatence  of  incloacue  or 
written  memorandum."   The  statote  Is,  In- 
deed, ao  i^In  that  no  otiier  conatmctloD 
would  have  been  suggested,  bad  It  not  been 
for  unfortunate  ezpresslona  in  Bnu^en  v. 
Jonea,  and  perhapa  other  caaea. 

Appelleea  having  ataolni  title  hf  Undtatlon 
by  the  nncontroverted  testimony,  errara  com- 
mitted in  regard  to  other  Isanes  become  tm- 
material,  and  need  not  be  dlacuaaed. 
j    The  judgment  Is  affirmed. 

On  Rehearing; 
(December  16,  1908,) 

Appellanta,  in  their  brief,  grouped  three  u- 
aignmenta  of  error,  deigned  to  raise  the  ques- 
tion fit  the  sufficiency  of  the  flividence  to  bus- 
tain  ti»  plea  of  10  years'  IlmltetioD:  Tbe 
first  Is  to  the  effect  that  the  coart  erred  in 
submitting  the  issue  at  all;  the  second  la  that 
the  court  erred  In  refusing  to  aubmlt  the  la- 
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sue  In  tbe  manner  desired  by  appellants,  as 
set  fortb  In  a  special  charge;  and  the  tblrd 
Is  that  the  court  erred  to  refusing  a  new 
trial,  because  the  evidence  showed  that  until 
1803  the  appellees  were  endearorlng  to  ob- 
tain a  patent  to  the  land,  and  consequently 
could  not  have  been  holding  it  adversely  to 
appellants.  The  assignments  of  error  were 
not  followed  by  a  proposition,  and  neither 
of  them  la  a  proposition  of  law  In  itself. 
This  court  might  properly  have  refusixl  to 
consider  them  at  all,  but  saw  fit  to  notice 
a  matter  that  might  have  been  raised  under 
the  assignments,  namely,  that  the  Umltntion 
of  10  years  was  not  raised  by  tbe  evidence. 
That  question  was  thoroughly  discussed  by 
this  court.  In  the  motion  for  rehearing,  ap- 
pellants shift  their  position,  and  co'tatend  tliat 
it  was  a  question  of  fact  that  should  have 
been  determined  by  the  Jury  tinder  tbe  law 
as  embodied  In  a  8i>ecial  charge  requested  by 
them.  The  reason  for  the  rule  requiring  dis- 
tinct propositions  of  luw  under  each  assign- 
ment of  error  Is  fully  vindicated  by  this  case. 
If  It  be  conceded  that  the  circumstances  in- 
dicate that  appellees  totended  to  resign  pos- 
session of  the  land  If  the  state  did  not  grant 
a  patent  to  It,  and  therefore  the  time  while 
waiting  for  a  patent  should  not  be  considered 
in  the  time  necpssary  to  make  up  the  period 
of  limitation,  still  the  facts  in  this  case  faU 
to  raise  that  issue.  On  the  other  band,  the 
evidence  Indicates  that  appellees  intended  to 
hold  the  land,  whether  the  state  owned  It  or 
not.  The  true  doctrine  as  to  limitation,  we 
think,  is  stated  In  tbe  case  of  Converse  v. 
Ringer  (Tex.  Civ.  App.)  24  S.  W.  705,  as 
follows:  "It  is  true  that  limitation  will  not 
ran  when  tbe  land  Is  vacated,  and  title  re- 
mains tn  the  state;  but  such  Is  not  the  case 
here,  and  we  can  porcelve  no  good  reason 
why  one  In  possession  of  lanrl  under  the  mis- 
taken belief  that  It  is  viicant,  asserting  an 
exclurive  and  adrei-r^e  claim,  having  the  ex- 
clusive use  and  enjoyment  of  It  under  a 
claim  that  is  hostile  to  tbe  true  owner,  may 
not  rely  upon  such  possession  In  order  to 
prescribe  under  the  ten-years  statute."  If 
tbe  statute  required  a  possession  adverse  to 
tbe  claims  of  every  one,  there  might  be  some 
reason  for  the  contention  of  appellants,  but 
It  does  not;  the  clear  intention  being  to  re- 
quire a  possession  adverse  to  the  true  owner. 
.Tust  as  long  as  appellees  were  holding  the 
land  for  the  speclQc  purpose  of  obtaining  a 
patent  nnder  tbe  mistaken  belief  that  It  be- 
longed to  the  state  of  Texas,  they  must  neces- 
sarily have  been  holding  it  adversely  to  every 
one  else,  and  it  Is  incomprehensible  to  this 
court  how  the  tme  owners  of  tbe  land  can 
defeat  tbe  adverse  holding  as  to  themselves 
because  another's  title  was  recognized.  Ko 
reasons  are  attempted  to  be  given  In  the 
Schleicber-Gatlln  Case,  85  Tex.  370,  20  S.  W. 
120.  or  the  cases  that  follow  It,  for  the  rule 
therein  announced,  and  no  authorities  are 
cited  ttiat  tend  to  support  tbe  doctrine  of 
those  easeSL   Prior  to  the  Schleicber-Gatlln 


Case,  the  doctrine  was  clearly  recognized 
that  tlie  adverse  possession  contemplated  by 
the  statute  was  one  against  the  owner  of  tbe 
land.  In  the  case  of  Gillespie  v.  Jones,  26 
Tex.  343,  It  was  said:  "The  legal  effect  and 
extent  of  an  adverse  possession  depends,  of 
course,  upon  the  character  of  title  which 
is  sought  to  be  sustained.  But  in  presump- 
tion of  law,  an  actual  possession  must  be  re- 
garded as  adverse  to  all  other  titles  or  claims 
than  that  of  the  possessor,  or  such  as  have 
been  recognized  by  him.  And  whenever  a 
party  permits  such  possession  to  be  main- 
tninod.  be  does  so  at  his  peril." 

If  our  view  of  the  law  is  correct,  a  ver- 
dict for  appellees  was  bound  to  be  rendered 
on  the  evidence  as  to  limitations,  and  It  is 
absolutely  immaterial  as  to  the  errors  that 
may  have  been  committed  as  to  other  mat- 
ters. 

Tbe  motion  for  rehearing  is  OTwmled. 


NOWLIN  V.  HALL. 

(Ooort  9f  Civil  Appeals  of  Texas.  Nov.  26, 

1908.) 

TRBSPAflS  TO  TRY  TITLB—PLKADING— DE- 
FENSES ADMISSIBLE  —  HARMLESS  ERROR  — 
PUBUO  LANDS— VAUDITT  OF  PURCHASE. 

1.  Since,  in  trespass  to  try  title,  it  is  not  nec- 
essary to  specially  plead  any  defense  other  than 
limitationa,  all  other  defenses  being  admitisible 
under  the  general  IsRue,  error  in  striking  out 
special  pleas  was  harmless. 

2.  In  trespass  to  try  title,  a  title  under  which 
defendant  claimed  by  purchase  from  the  per- 
son to  whom  the  land  was  awarded  by  the 
Commissioner  of  the  Land  Office  was  properlj- 
ignorod  by  the  court,  where  the  testimoDy  was 
undisputed  that  such  person  was  not  a  settler 
on  the  land  at  the  time  he  made  his  application 
to  purcliase,  and  it  was  not  shown  that  the 
Commissioner  of  the  Land  Office  had  issued  a 
certificate  of  proof  of  three  years'  occtqMUU? 
under  such  purcliase. 

Appeal  from  District  Court,  San  8aba 
County;  Clarence  Martin,  Judge. 

Action  by  James  M.  Hall  against  Henry 
NowMn  and  others.   From  a  Judgment  for 
plaintiff,  defendant  Novlin  appeals.  Af- 
I  firmed. 

Chas.  L.  Lauderdale,  for  appellant  W. 
M.  Allison  and  O.  A.  Walters,  for  appellee. 

KBY,  J.  This  is  an  action  of  trespass  to 
try  title,  brought  by  appellee  Hall  against 
appellant,  Nowlln,  and  three  other  defend- 
ants. The  other  defendants  disclaimed,  leav- 
ing the  controversy  between  Hall  and  Now- 
lln. There  was  a  Jury  trial,  resulting  In  a 
verdict  and  Judgment  for  Hall,  and  Nowlin 
has  appealed. 

The  case  has  been  in  tills  court  before,  and 
win  be  found  reported  In  66  S.  W.  118,  851, 
and  67  S.  W.  900.  On  tbe  former  appeal, 
some  of  the  points  now  urged  were  decided 
against  appellant,  and  we  see  no  reason  for 
changing  tbe  views  then  expressed. 

At  the  last  trial  the  court  correctly  In- 
structed tbe  Jury  as  to  what  would  conatl- 
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tute  an  actual  purchaBer  In  good  faitb,  and 
submitted  It  to  and  left  It  for  the  Jury  to 
decide  whether  or  not  tbe  plaintiff  was  sacb 
an  actual  purchaser,  and  wbetber  or  not  be 
bad  purcliased  from  tbe  state  more  tban 
four  sections  of  land. 

Without  considering  In  detail  tbe  several 
assignments  of  error,  we  here  state  that 
tbey  have  received  consideration  In  tbe  con- 
sultation room,  and  are  not  regarded  as 
showing  ground  for  reversal.  If  error  was 
committed  in  striking  out  matters  specially 
pleaded  by  the  defendant,  such  error  was 
harmless,  because,  this  being  an  action  of 
trespass  to  try  title,  it  was  not  necessary  for 
the  defendant  to  specially  plead  any  de- 
fense other  than  limitation;  all  other  de- 
fenses being  penuiasible  under  the  plea  of 
not  guilty. 

Nowlln  claimed  tbe  land  by  purchase 
from  one  Bnckholtz,  to  whom  It  had  been 
awarded  by  the  Commissioner  of  the  Land 
Office.  Bnckholtz's  application  to  purchase 
and  the  award  to  blm  were  made  prior  to 
Hall's  application  to  purchase,  which  was  re- 
jected. Bat  as  It  was  shown  by  clear  and 
undisputed  testimony  coming  from  both 
sides,  and  from  Buckboltz  himself,  that  be 
was  not  a  settler  on  the  land  at  the  time  he 
made  his  application  to  purchase,  and  as  it 
was  not  shown  that  the  Commissioner  of  the 
Land  Office  had  Issued  a  certificate  show- 
Ing  that  proof  of  three  years'  occupancy  bad 
been  made  under  the  Bucliholtz  purchase,  the 
trial  court  correctly  Ignored  that  title,  and 
refused  to  submit  to  the  Jury  any  lame  con- 
cerning It 

In  view  of  tbe  testimony,  we  bold  that 
there  is  no  reversible  error  In  the  court's 
<.'lmrge,  nor  In  Its  rulings  upon  the  admlssl- 
Itiltty  of  evidence.  No  error  being  sbowo, 
the  Judgment  Is  affirmed. 


SAN  ANTONIO  TRACTION  CO.  T.  DB 
RODRIGUEZ. 

<Court  of  Civil  Appeals  of  Texas.   Oct  14, 

1903.) 

HASTBR  AND  SERVANT-INJURIES  TO  SERV- 
ANT—KEOUOBNGS— ASSUMPTION  OF  RISK. 

1.  Where  a  servant,  ordered  to  assist  In  ban- 
dllng  a  wooden  beam  with  inadequate  aasist- 
nnce.  was  Ign<ffant,  by  reason  of  his  inexperi- 
ence, of  the  weight  of  the  beam,  and  the  nam* 
ber  required  to  safely  handle  it.  and  the  mas- 
ter wag  charged  with  a  knowledge  of  the  dan- 
ger of  the  nndertaklng,  the  master  was  liable 
for  the  injuries  received  by  the  servant  while 
assisting  in  handling  the  beam. 

2.  A  servaut  ordered  to  take  a  certain  num- 
ber of  men  with  him.  and  go  to  a  certain  place 
and  get  a  wooden  beam,  who  knew  of  the 
weight  of  the  beam  and  the  Dnuiber  of  men  re- 
quired to  handle  it  with  safety,  assumed  the 
risks  arising  from  undertaking  to  handle  it  with 
an  Inadequate  force. 

Appeal  from  District  Ooort,  Bexar  Connty; 
I.  S.  Gamp,  Judge. 

Action  by  Clara  T.  De  Rodrlgues  against 
the  San  Antonio  Traction  Company.  From 


a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

'  Houston  Broa.  and  B.  J.  Boyle,  for  app^ 
lant  Bobt  T.  Nelll,  Cor  aroellee. 

FLY,  J,  Clara  Yrizolle  De  Rodriguez  sued 
appellant  for  damages  resulting  from  the 
death  of  ber  husband,  Utimio  Rodriguez, 
and  a  trial  by  Jury  resulted  In  a  verdict  and 
Judgment  In  favor  of  appellee  for  $3,500.  It 
was  alleged  In  the  petition  that  Utimlo  Rod- 
riguez was  In  tbe  employ  of  appellant,  and 
on  September  9,  1901,  was  ordered,  in  com- 
pany with  five  or  six  colaborers,  to  lift,  carry, 
and  place  on  a  wagon  a  very  heavy,  thick, 
and  long  wooden  beam  or  sill;  that  said  beam 
was  so  heavy  that  12  or  14  men  would  have 
been  necessary  to  lift  and  carry  It,  but  Rod- 
riguez, being  Ineiqierienced,  did  not  know  the 
weight  of  tbe  beam  and  the  number  of  men 
necessary  to  move  it,  aodt  lit  obedience  to 
the  orders  of  his  foreman.  In  conjunction  with 
five  or  six  men,  attempted  to  lift  and  carry 
the  beam,  and  In  so  doing  lecelTed  injuries 
that  caused  bis  death. 

Tbe  petition  was  excepted  to  as  presenting 
no  cause  of  action,  and  the  first  and  aeoond 
assignments  of  error  present  as  error  tbe  re- 
'  fusal  of  tbe  trial  court  to  sustain  tbe  excep- 
tions. If  deceased  was  ordered  to  assist  in 
handling  a  beam  with  Inadequate  assistance^ 
and  was  Ignorant  by  reason  of  his  inexperi- 
ence, of  the  weight  of  tbe  beam  and  tbe  num- 
ber required  to  safely  handle  it  and  appellant 
was  charged  with  a  knowledge  of  the  danger 
of  the  undertaking,  and  tbe  death  of  deceased 
resulted  from  an  endeavor  to  perform  the 
labw,  appellant  vonld  be  teqKmslble.  Tbe 
court  did  not  err  In  orerruUng  the  excepUons. 
Ballw^  T.  Sherwood  (Tex.  OIt.  Appw)  67  S. 
W.  776,  and  anUxnltles  (dted. 

Utimlo  Bodrlgnes,  the  deceased  husband  of 
appellee,  was  in  September,  1001.  In  the 
employment  of  appellant  and  had  been  for 
a  time,  and  was  engaged  In  driving  a  team 
and  In  repairing  and  building  roads  and 
tffldges  for  appellant  On  that  day  he  was 
ordered  by  tbe  assistant  foreman  to  take  five 
men  and  bring  a  log  on  St  Mary's  street  to 
Mill  Bridge,  In  fibe  dty  of  San  Antonio. 
Utimlo,  In  company  with  the  five  men,  drove 
his  wagon  to  the  place  where  tbe  log  was 
situated,  and  proceeded  to  load  It  on  the 
wai^n.  While  so  engaged  he  complained  of 
being  bnrt  in  bis  stomach  or  lower  bowels. 
He  was  carried  hom^  and  In  about  a  week 
died  from  the  effect  of  his  Injuries.  The  log 
was  about  SO  feet  long,  and  from  11  to  16 
Inches  in  diameter.  It  was  wet  ftom  a  rain. 
Utimlo  had,  prlOT  to  the  time  he  was  bnrt, 
assisted  six  mea  In  moving  the  log  to  St 
Mary's  street  No  foreman  was  with  tbe  men 
when  the  Injury  was  Inflicted,  and  it  did  not 
result  from  any  Inefficiency  on  tbe  part  of 
the  five  men  assisting  In  lifting  the  log.  Tbe 
only  two  eyewitnesses  to  the  Injury,  whose 
evidence  appears  In  the  record,  testified  that 
tbey  knew  that  tbe  log  was  too  heavy  for  six 
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men  to  lift,  asd  tliat  It  required  from  eight 
to  ten  men  to  properly  handle  the  log.  Utlm- 
io,  as  well  as  the  other  men,  was  accostomed 
to  lifting  logs.  No  objection  was  made  b7 
Utlmlo  to  lifting  the  log  with  flTe  men.  If 
the  traction  company  Is  liable  for  the  Injiiry 
Indicted  on  Utlmlo.  It  must  be  based  on  the 
allegation  and  proof  that  be  was  ordered 
to  perform  labor  that  was  dangerous,  that 
his  employer  was  chargeable  with  knowledge 
of  the  dangerous  nature  of  the  work,  and 
that  deceased  was  so  Inexperienced  that  he 
did  not  know  the  danger  attending  the  work. 
Ibe  allegations  In  the  petition  make  out  that 
class  of  case,  but  they  are  not  supported  by 
the  facta,  but  a  case  Is  presented  where  a 
laborer  willingly  undertakes  to  lift  a  log  that 
be  had  assisted  in  lifting  before,  and  with 
whose  weight  it  must  be  presumed  that  he 
was  as  fully  acquainted  as  was  his  employer. 
He  must  hare  known,  as  did  bis  fellow  serv- 
ants, that  the  force  provided  was  inadequate, 
and  yet  undertook  ttie  work  without  protest 
In  the  case  of  Bonnet  t.  Hallway,  89  Tex.  72, 
83  S.  W.  334,  which  lias  gone  as  far  on  the 
line  of  this  case  aa  any  reported,  the  liability 
of  the  employer  was  predicated  on  the  Inex- 
perience of  the  deceased,  and  tbe  failure  of 
tbe  employer  to  warn  him  of  the  danger  of 
tbe 'employment  In  the  case  of  Railway  t. 
Sherwood,  67  8.  W.  776,  decided  by  this 
court,  tbe  UabilitT  of  the  master  was  placed 
on  negligence  In  failing  to  furnish  a  fallow 
■errant  phy^cally  able  to  properly  assist  the 
Injured  employfi  In  carrying  a  piece  of  tim- 
ber, and  which  physical  incapacity  of  hla 
fellow  servant  was  not  known  to  the  h}jnred 
servant  It  Is  undonbtedly  the  dnty  of  the 
master  to  furnish  an  adequate  number  of 
competent  laborers  to  perform  bis  work,  and 
a  fallore  to  do  bo  will  render  him  liable  for 
any  damages  to  his  employes  resulting  from 
sncb  failure,  provided  such  failure  was  not 
known  to  the  injured  servant,  and  the  risk 
assumed  by  him.  Tbe  servant  does  not  as- 
sume tbe  riska  arising  from  the  want  of  a 
enfflcient  number  of  skillful  colaborers,  no 
more  than  be  assumes  the  risks  arising  from 
tbe  use  of  detectlTe  machinery  and  appHan- 
cea;  but  In  either  case,  when  he  knows  the 
negligence  of  tbe  company  In  providing  such 
labw  or  appliances,  and  yet  continues  In  tbe 
service,  he  will  be  held  to  have  assumed  the 
risks  incident  to  such  employment  Or,  In 
other  words,  If  Utlmio  Bodrignea,  with  a 
knowledge  of  the  weight  ei  the  log  and  tbe 
'number  of  men  required  to  handle  it  nnder* 
took  to  handle  It  with  an  Inadeqnate  force, 
be  assumed  the  riska  arising  from  the  mov- 
ing of  the  log,  and  tbe  appellant  woQld  not 
be  liable. 

No  Texas  case  directly  in  point  has  been 
brought  to  Uie  notice  of  this  court,  but  simi- 
lar cases  have  arisen  in  other  states.  In 
the  case  of  Ferguson  t.  nicenix  Mills,  61  S. 
W.  SS,  the  plaintUf  was  raptured  while  en- 
deavoring to  lift  a  truck  out  of  a  bole.  It 
was  shown  tbat  be  was  Inexperienced.  The 


Supreme  Court  of  Tennessee  said:  "If  the 
wheel  of  tbe  truck  had  gone  into  tbe  hole, 
and  It  was  tbe  duty  of  the  employfi  to  lift 
it  out,  then  he  cannot  hold  tbe  master  liable 
for  overexerting  and  straining  himself.  He 
is  the  best  Judge  of  his  own  lifting  capacity, 
and  the  risk  Is  on  blm  not  to  overtax  It" 
In  the  case  of  Worlds  v.  Railroad,  25  S.  E. 
646,  the  Supreme  Court  of  Georgia  held  that 
an  employe  could  not  recover  for  a  strain 
to  bis  back  from  carrying  cross-ties,  although 
he  had  been  ordered  to  carry  them,  and  bad 
protested  against  doing  so  because  they  were 
too  heavy.  In  the  case  of  Havtland  t.  Ball- 
way,  72  S.  W.  &15,  the  plalntUf.  with  four 
others,  was  required  to  shove  or  slide  steel 
rails  up  a  greased  Incline,  and,  while  so  en- 
gaged, strained  his  back.  Prior  to  that  time 
plaintiff,  In  company  vrith  five  others,  had 
moved  similar  rails  on  a  flat  car.  The  Su- 
preme Court  of  Missouri  dted  with  approval 
the  Georgia  and  Tennessee  cases  above  nam- 
ed, and  held  that  the  plaintiff  could  not  re- 
cover. In  the  case  of  Walsh  t.  Railway,  8 
W.  146,  tbe  plaintiff  was  Injured  while  as- 
sisting In  moving  a  millstone.  Tbe  plaintiff 
claimed  tfiat  the  negligence  consisted  in 
failing  to  have  men  and  foreman  of  experi- 
ence In  soch  matters,  in  falling  to  furnish  a 
anfflclent  number  of  men,  and  In  having  an 
uneven  floor.  The  Supreme  Court  of  Min- 
nesota, in  deciding  agfdnst  the  plaintiff,  said: 
"Aa  to  the  unevennesB  of  the  floor,  It  appear- 
ed affirmatively  that  plaintiff  waa  aware  that 
it  was  uneven,  and  though  he  were  not,  aa 
be  -testifies,  aware  of  the  degree  of  Its  un- 
evenness,  this  was  a  matter  ao  open  to  ocu- 
lar observation  th&t.  In  consequence  of  tbe 
lengQi  of  time  during  which  he  had  been  en- 
gaged In  bandling  freight  of  all  kinds  in  this 
very  warehouse,  he  would  stand  in  no  bet- 
ter position  than  If  he  had  actual  knowledge 
of  It  as  It  really  was.  He  waa  bound  to 
make  tise  of  his  eyes  to  see  a  source  of  dan- 
ger which  was  open  and  apparent  to  any- 
body who  would  use  his  eye&  *  *  *  As 
to  the  danger  and  dlfflcullT  of  handling  the 
atone  on  account  of  its  weight  and  of  the 
bulge  which  made  It  beavl^  on  one  side 
than  the  other,  this  la  a  danger  and  diffi- 
culty \rtiich  arlaea  from  the  ordinary  opera- 
tion of  fiimlllar  laws  of  gravitation,  and 
from  nothing  else.  With  this  ordinary  opera* 
tion  of  the  laws  of  gravitation,  every  man 
who  has  reached  tbe  age  of  twenty-five  years, 
and  of  ordinary  capacity,  must  be  presumed 
to  be  acquainted,  especially  If  for  years  he 
has  been  engaged  in  handling  freight  of  all 
kinds  about  a  railroad  warehouse.  If,  then, 
he  engages  In  moving  a  millstone,  aa  in  this 
case,  the  form,  bulge,  and  great  weifpit  of 
which  are  Inevitably  apparent  be  must  take 
notice  of  the  ordinary  operation  of  familiar 
laws  of  gravitation,  and  therefore  must,  ao 
far  as  the  observation  of  these  laws  is  con- 
cerned, see  to  it  that  be  engages  In  moving 
It  with  help  sufficient  In  number  to  move  It 
with  safety.  Failing  to  do  so,  the  risk  Is  his 
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own,  and  not  tbat  of  hla  emjflojer."  Tbe 
foregoing  case  waa  cited  approvingly  by  the 
Supreme  Court  of  Nebraska  In  the  case  of 
Brewing  Co.  t.  Hansen.  91  N.  W.  279.  In 
tbe  case  of  Railway  t.  Drake.  35  Fac.  8^. 
the  plaintiff,  Drake,  while  engaged  In  unload- 
ing Iron  rails  from  a  car.  witb  four  otbos. 
was  injured,  and  sought  to  obtain  damages 
from  the  railway  companies  on  tbe  ground 
that  tbey  had  been  n^llgent  in  failing  to 
provide  the  requisite  number  of  employes  to 
safely  and  properly  perform  the  work.  Drake 
claimed  that  it  required  eight  men  to  prop- 
erly perform  such  labor,  and  a  greater  num- 
ber than  five  had  previously  been  employed 
by  the  company.  The  foreman  was  not  pres- 
ent when  the  accident  occurred.  The  Su- 
preme Court  of  Kansas  held:  "He  was  an 
experienced  man,  of  full  age,  capable  of  judg- 
ing what  number  of  employes  were  uecessary 
to  safely  do  the  work;  and,  if  there  was  an 
iusufflclent  number,  he  knew-  that  as  well  as 
tlie  company  knew  it  Tbe  work  was  simple, 
and  the  rl^s  and  dangers  were  obvious." 

It  will  be  noted  tbat  tbe  Tennessee  case 
holds  that  in  case  an  employ^  overestimates 
liis  stmigtb,  and  thereby  sustains  an  injury, 
be  cannot  recover.  We  need  not  express  an 
opinion  as  to  the  souodnesa  of  that  decision, 
but  confine  our  decision  to  the  limits  pre- 
scribed by  the  experience  or  Inexperience  of 
the  deceased  servant.  We  think  clrcumstan* 
ces  might  arise  where  the  employer  would 
be  liable  for  requiring  a  servant  to  perform 
latmr  too  great  for  his  physical  capacity, 
where  tbe  inexperience  of  the  servant  was 
so  great  that  he  was  incapable  of  profwrly 
measuring  bis  own  capacity  physically  to 
perform  the  work. 

While  It  was  alleged,  tbere  was  no  attempt 
to  show  the  inexperience  of  Utlmlo  Rodri- 
guez, but,  on  the  other  hand,  the  evidence 
tended  to  prove  tbat  he  had  been  engaged 
In  such  service  for  the  defendant  for  quite 
a  length  of  time,  and  tiiat  he  had  actually 
lifted  the  same  log  before,  and  must  have 
known  Its  welgbt  and  the  number  required  to 
lift  It  It  is  true,  it  was  wet  when  he  last 
lifted  it;  but  be  knew  that  fact  as  well  as 
his  employer. 

Because  tbe  evidence  was  Insufficient  to 
sustain  the  verdict,  the  Judgment  li  revened, 
and  the  cause  remanded. 

NEILL,  J.,  did  not  sit  In  this  case. 

On  Motion  for  Rehearing, 

(Dec.  16,  1903.) 

FLT,  J.  It  is  contended  by  appellee  tba.t 
this  court  erred  In  finding  that  deceased  bad, 
before  his  death,  been  "engaged  In  driving 
a  team  aud  in  repairing  roads  and  bridf;es 
for  appellant"  Naaarlo  Gonzales,  a  witness 
for  appellee,  swore  that  the  employment  of 
Utimio  was  usually  driving  a  wagon,  and 
further  that  he  had  seen  him  "assist  in  load- 
ing and  unloading  wagons  before  this  acci- 


dent, while  working  for  the  San  Antonio 
llvctlon  Company."  Miguel  Mazanares,  an- 
otlier  witness  for  appellee,  swore  that  he  had 
been  engaged  In  repairing  bridges  and  In  lift- 
lug  logs,  and  that  "as  to  Rodriguez's  duties, 
he  was  working  as  we  all  were,  and  had 
to  do  whatever  the  boss  told  him  to  do.  He 
was  usually  told  to  drive  the  wagon— was 
only  difference  between  bis  work  and  ours. 
He  also  did  our  kind  of  work."  There  is  no 
doubt  about  the  identity  of  the  log  last  lifted 
by  deceased  with  tbe  one  he  had  assisted  in 
lifting  before.  The  testimony  of  the  foreman 
on  this  subject  is  not  controverted.  He  said 
on  cross-examination  by  appellee:  "Utlmlo 
Rodriguez  carried  this  log  tbere  before.  I 
gave  bim  tbe  same  number  of  men— six  men 
—to  carry  it  before.  When  I  sent  him  to 
carry  It  this  time,  I  told  bim  to  go  and  get 
the  timber— six  men.  I  did  tbat  because  he 
knew  the  particular  piece  of  timber  I  wanted. 
This  was  why  I  seat  him.  •  •  •  They 
handled  this  piece  of  Umber  before  with  six 
men.  when  I  sent  It  over  there,  and  I  took 
the  same  number  of  men  to  take  it  back." 
It  is  contended  by  appellee  that  she  could 
not  contradict  the  testimony  as  to  the  log 
having  been  carried  to  the  place  it  occupied 
when  tbe  Injury  was  infilcted,  because  tjie 
foreman  did  not  give  the  names  of  the  per- 
sons who  were  with  the  deceased  when  tbe 
log  was  first  moved.  It  would  appear  from 
tbe  record  that  no  witness  was  asked  atwut 
tbe  matter,  except  the  foreman,  and  his  evi- 
dence was  brought  out  by  appellee  on  tbe 
cross-examination.  No  effort  was  made  to 
contradict  the  statement  The  two  witnesses 
who  testified  as  to  the  accident  may  have 
been  with  tbe  deceased  when  the  log  was 
first  moved.  In  the  Sanchez  Case.  65  S.  W. 
893,  relied  on  as  being  similar  to  this  case, 
the  foreman  was  present  and  personally  di- 
recting matters,  and  this  court  said:  "We 
regard  tbe  real  Issue  here  as  not  one  of 
equal  opportunity,  nor  one  of  experienced  em- 
ployfi.  Where  the  employd  acts  suddenly,  as 
may  be  said  In  this  case,  upon  an  impera- 
tive order  enjoining  instant  obedience,  if  the 
danger  of  Injury  from  obeying  Is  not  cer- 
tain, and  can  be  Incurred  without  Injury  by 
exercising  care,  the  issues  of  negligence,  con- 
tributory negligence,  assumed  risk,  etc.,  are 
for  the  jury,  and  not  for  the  court,  to  deter- 
mine." In  this  case  Utimio  Rodriguez  was 
told  to  take  a  certain  number  of  men,  go  to 
a  certain  place,  and  bring  a  certain  log  back. 
If  tbere  was  any  one  In  charge,  Utlmlo  was; 
and  be  was  not  acting  suddenly,  but  with 
perfect  deliberation,  about  lifting  a  log  that 
was  so  well  known  by  bim  that  be  bad  no 
dlfllculty  In  getting  it  No  one  could  have 
any  more  knowledge  as  to  the  log  than 
Utlmlo,  who  bad  assisted  in  carrying  It  be- 
fore. In  the  Sherwood  Case  the  plaintiff 
was  injured  through  tbe  Incapacity  of  a  fel- 
low sen'ant.  Tbe  master  knew  of  this  in- 
capacity. Tbe  servant  did  not  In  tbls  case 
deceased  was  not  injured  through  the  In- 
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capacity  of  Ma  fellow  aerrants,  but  by  at- 
temptlnc  to  do  a  tblng  tbat  be  himaelf  was 
incapacitated  from  doing.  He  made  a  mis- 
take as  to  hta  own  atrengtb,  and  overtaxed 
tiimaelf,  knowing  tbe  welgbt  of  tbe  log  and 
tbe  kind  oC  task  Imposed  npon  bini.  He 
stood  npon  an  equal  footing,  at  least,  with 
blB  ntastra  with  respect  to  a  knowledge  of 
the  danger;  and,  wlille  be  was  under  no  ob- 
ligation to  inspect  apidlanees  furnished  him, 
be  was  called  npon  to  exercise  ordinary  clr- 
cumqiectlon.  Bonnet  v.  Bailway,  89  Tex.  72, 
■13  8.  W.  334.  Bonnet  Imd  no  experience 
vhateTer,  and  waa  working  under  tlie  direct 
supenrf^n  of  Ills  foreman.  This  also  con- 
stltutea  the  sharp  distlnetlon  betwe^  this 
case  and  that  of  Bailway  v,  L«ngau,  76  S. 
W.  32,  derided  by  tbe  Oonrt  of  Appeals  of 
Kentucky.  In  tbe  Langan  Case  not  only  was 
the  foreman  present  and  ndering  tbe  work 
done,  but  the  injury  occurred  through  an  iron 
iihaft  being  dropped  one  of  the  laborers. 
Rodrignes  and  biB  companions  chose  their 
metliod  of  putting  tlie  log  oa  the  wagon,  and 
it  may  be  Inferred  from  the  fact  tbat  two 
were  at  each  end  and  two  in  the  middle 
that  tbey  attempted  to  lift  tbe  log  bodily 
orer  the  wheela  into  tlie  wagon.  No  attempt 
was  made  to  show  that  it  was  a  safe  method 
of  lifting  the  log.  No  complaint  is  made  of 
tbe  in^ciency  of  the  men  who  assisted  Bod- 
rlgne^  or  that  tb^  injury  occmred  Ibroagb 
their  Inability  or  neglect  to  perform  their 
doty*  The  case  must  be  viewed  as  though 
deceased  attempted  alone  to  lift  a  log  that 
be  waa  not  physically  able  to  lift.  If  he 
overrated  his  Btrength,  being  experienced  In 
tbe  line  of  work  undertaken  by  him,  tbe  mas- 
ter cannot  be  held  liable  for  It.  Bailway  t. 
Umon,  88  Tex.  143,  18  S.  W.  331.  The  un- 
contradicted evidence  showed  that  only  five 
men  moved  tbe  log  from  the  Navarro  Street 
Bridge,  where  It  was  carried  on  the  day 
Utlmio  Bodrigoea  waa  injured. 
The  motion  for  rebearhig  is  overruled. 


BITTBB  et  al.  v.  BUTOHBRS'  &  SALOON 
MEN'S  ICE  MPQ.  ASS'N.* 

(Coort  ef  GItII  Appeals  of  Texas.  Nov.  18, 
1008.) 

HOT!  —  HXTBNSION  —  ADMIBaiBILITT  OP  EVI- 
DBNCE— SUPPICIENCT  OF  EVIDENCB— AF- 
PBAL— RIGHT  TO  AUJDGB  BRROR. 

1.  Where  the  manager  of  an  assoclatloii,  who 
is  one  of  the  payees  of  notes  given  by  the  asso- 
ciation and  the  agent  pf  tbe  other  payee,  ex- 
tends the  time  of  payment,  and  before  the  ex- 
teosion  has  expired  uses  the  threat  of  a  suit 
OD  the  notes  to  compel  the  adtvtion  of  a  res- 
olution and  ezecation  of  a  contract  continuing 
his  employment  as  manager,  the  unexecQted 
contract  and  anpaftsed  resolution  are  admisni- 
ble,  io  a  suit  on  the  notes,  as  a  clrcnmBtance 
tending  to  establish  the  extension  and  to  show 
had  faith  on  the  manager's  part. 

2.  EvMence  in  a  suit  on  notes  held  snfladent 
to  istabliril  an  extenaion  of  time. 

*ltelinrlng  denlsd  Dacember  U,  IflOk. 


3.  A  party  who  secures  the  giving  of  a  charge 
snbmitting  a  certain  issue  cannot  complain  that 
another  instruction  was  given  submitting  such 
Issue. 

Appeal  from  District  Oourt  Bexar  Oonnly; 
S.  J.  Brooks,  Judge. 

Action  by  John  A.  Bitter  and  another 
against  the  Butchers'  &  Saloon  Men's  Ice 
Manufacturing  Association.  From  a  Judg- 
ment for  plaintiffs  granting  Insnfflclent  relief, 
they  appeal.  Affirmed. 

M.  W.  I>avls  and  A.  W.  Seeligson.  for  ap- 
pelhinta.  J.  B.  Webb  and  M.  B.  Buckley,  for 
appellee. 

FLY,  J.  On  January  22,  1902,  appellants 
instituted  suit  against  appellee  to  recover  on 
two  promissory  notes  amounting  in  the  ag- 
gregate to  97,000,  and  10  per  cent  for  attor- 
ney's fees.  Appellee  answered,  admitting 
that  it  owed  appellants  97,042.78,  and  that  it 
made  a  tender  of  this  amount  to  them  on  the 
day  the  suit  was  Instituted,  but  It  was  re- 
fused, and  the  amount  was  tendered  into 
court.  It  waa  further  answered  tliat  the 
notes  were  not  due  until  February  1,  1902, 
the  time  having  been  extended  by  appellants 
to  tbat  date.  The  contest  la  really  over  the 
attorney's  fees.  The  Jury  returned  a  verdict 
for  appellaata  for  the  amount  tendered  into 
couH. 

The  two  notes,  on  wlilcb  the  suit  is  found- 
ed, were  executed  on  March  1,  1899,  one  be- 
ing due  on  September  1,  1900,  tbe  other  on 
September  1,  1901.  Each  of  the  notes  pro- 
vided for  10  per  cent  attorney's  fees  If 
placed  In  the  hands  of  an  attorney  for  col- 
lection or  if  sued  upon.  They  were  secured 
by  deed  of  trust  on  certain  lota  In  San  An- 
tonio. On  the  day  the  suit  was  filed,  Jan- 
uary 22, 1902,  a  tender  was  made  by  appellee 
of  the  principal  and  Interest  of  the  notes  to 
appellauta,  and,  when  refused,  was  deposited 
in  the  court  In  which  tbe  suit  was  pending. 
John  A.  Bitter  bad  been  manager  of  the 
association  for  five  or  six  years  prior  to 
February  1, 1902,  and  drew  a  salary  as  man- 
ager at  the  rate  of  $100  per  month,  and  up 
to  February  1.  1902.  He  bad  charge  of  the 
books,  and  was  in  the  liabit  of  collecting  the 
Interest  on  the  notes,  which  be  charged  the 
association  and  credited  tbe  holders  of  tbe 
notes  on  the  books  of  the  anociatlon.  He 
also  collected  $4,000  of  tbe  ivlnclpal.  Be  liad 
possession  of  the  notes,  and  exercised  full 
control  and  authority  over  them,  and  he  caus- 
ed the  suit  to  be  tnsUtuted.  A.  W.  Bitter, 
bis  brother,  one  of  tbe  payees  in  the  notes, 
at  no  time  exercised  any  control  over  the 
notes,  but  was  represented  by  bis  brother  in 
all  transactions  concerning  the  notes.  On 
November  29, 1901.  John  A.  Bitter  and  A.  W. 
Blttw  promised  the  appellee  to  carry  the 
notes  and  not  foreclose  on  tbem.  After- 
wards. In  January,  1802,  when  it  was  sug- 
gested tluit  the  salary  of  tbe  manager  would 
be  reduced  to  $50  a  month,  John  A.  Bitter 
began  using  tbe  enforcement  of  payment  of 
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tbe  note*  as  an  IncentiTe  to  a  continnance 
of  hlB  former  salary.  During  that  montb  be 
credited  blmself  and  brother  with  Interest  on 
the  notes  np  to  February  1.  1902,  and  char- 
ged the  same  to  appellee  on  Its  books.  He 
also  collected  his  salary,  flOO,  for  tbe  mouth 
of  January.  The  evidence  establishes  an  ex- 
tension of  time  of  payment  of  the  notes  to 
February  1st,  and  It  follows  that  the  suit 
was  instituted  before  maturity  of  the  notes. 

The  first  assignment  of  error  complains  of 
tbe  admission  In  evidence  of  an  unsigned  con- 
tract and  a  resolution  which  was  not  adopted 
by  appellee.  John  A.  Bitter  was  using  the 
power  given  Um,  throogh  the  notes  due  by 
appellee,  to  compel  his  appointment  as  man- 
ager at  a  certain  salary  for  another  year; 
and  In  furtherance  of  this  design  be  told  the 
president  of  tbe  association  tliat  he  would 
bold  open  the  matter  as  to  the  note  until 
after  tbe  2l8t  of  January,  when  a  meeting 
of  the  directors  was  held,  and  at  the  same 
time  presented  a  contract  by  which.  If  signed, 
the  association  agreed  to  pay  him,  as  man- 
ager, ¥100  a  month  for  12  months,  and  a  res- 
olution to  that  effect  to  be  adopted  by  the 
board  of  directors  at  the  meeting  on  January 
2lBt.  Tbe  contract  and  resolution  were 
clearly  admissible,  not  only  as  circumstance 
tending  to  establish  an  extension,  but  as 
tending  to  show  bad  faltb  ppon  the  part  of 
a  man  who  at  the  time  was  an  officer  of 
tbe  association,  as  well  as  the  representative 
of  himself  and  brother.  Tbe  pleading  Justi- 
fied the  admission  of  tbe  testimony.  Two 
days  after  giving  tbe  contract  and  resolution 
to  the  president  of  the  association,  in  the 
face  of  bis  agreement  to  hold  tbe  matter  as 
to  the  notes  open  until  after  January  2l8t, 
according  to  his  own  testimony  the  manager, 
on  January  17,  gave  the  notes  to  his  attor- 
ney and  Instructed  him  to  institute  suit  on 
them. 

The  propositions  under  the  second  and  third 
assignments  of  error  fall  to  point  out  any 
error  In  the  charges  of  which  complaint  Is 
made,  and  under  a  strict  construction  of  the 
rules  should  not  be  considered,  but  a  con- 
sideration of  what  seems  to  be  the  point  in- 
tended to  be  raised  shows  no  error.  John 
A,  Bitter  was  tbe  agent  of  his  brother,  A. 
W.  Bitter,  and  had  full  authority  to  make 
any  arrangement  he  saw  proper  as  to  tbe 
notes,  and  all  the  facts,  taken  with  tbe  fact 
that  he  credited  tbe  holders  of  tbe  notes  and 
ctiarged  tbe  association  with  Interest  until 
February  1,  1902,  upon  the  books  of  tbe  as- 
sociation, which  he  had  possession  of  by  vir- 
tue of  bis  office,  would  be  sufficient  to  estab- 
lish an  extension  of  time  of  payment  of  the 
notes  until  February.  Brandt.  Sure.  &  Guar. 
{  352.  His  acts  In  connection  with  the  in- 
terest can  bear  but  one  explanation,  and 
that  Is  that  be  bad  extended  tbe  payment  un- 
til February  1st.  He  could  not  afterwards. 
In  a  fit  of  anger  and  chagrin,  repudiate  his 
acts  and  entail  an  unnecessary  expense  on 
tbe  association,  which  he  should  have  en- 


deavored to  protect,  In  fall  capadlj  tm  man- 
ager. 

There  was  no  necessity  for  gtving  tbe 
charge  requested  by  appellants  as  to  the 
agency  of  John  A.  Bitter.  The  court  char- 
ged the  Jury  that  unless  they  found  tliat 
John  A.  Bitter  made  the  extension,  and  bad 
authority  to  bind  bis  brother  In  so  doing, 
they  would  find  for  appellants.  The  follow- 
ing was  also  given  at  request  of  appellants: 
"You  are  charged  that  John  A.  Bitter  had 
no  authority  to  extend  the  notes  In  question, 
unless  you  believe  from  the  evidence  that 
Albert  W.  Bitter  bad  authorised  blm  to  do 
so.  prior  to  such  extension,  if  any,  or  after 
such  extension,  if  any,  the  said  Albert  W. 
Bitter  bad  ratified  the  said  extension."  Tbe 
charge,  which  was  rejected,  should  not  have 
been  given,  because  there  was  no  evidence 
that  A.  W.  Bitter  created  tbe  agency  on 
January  22.  1902,  but  all  the  facts  show  tint 
it  bad  been  In  existence  tor  years. 

Appellants*  counsel  cannot  complain  that 
tbe  requested  charge  on  ratification  should 
not  have  been  given  because  not  pleaded  nor 
proved.  They  asked,  and  tbe  court  gave,  a 
charge  presenting  tbe  same  Issue,  and  are 
not  In  a  position  to  claim  error  on  that  {wIdI. 

The  other  assignments  of  error  are  dispos- 
ed of  by  tbe  conclusion  of  facts. 

The  Judgment  1b  affirmed. 


BtVES  V.  FIBS  ASS'N  OF  PHILA- 

DEa:.PHiA.* 

(Court  of  Qvll  Appeals  of  Texas.  Nov.  28; 

1903.) 

INSUBANGS-STIPULATION  IN  POUCT— VIOLA- 
TION—EXCUSE. 

1.  Where  one  who  had  a  fireproof  safe  took 
no  care  to  place  therein  a  set  of  books  kept  by 
him  in  compliance  with  a  provision  of  his  fire 
Insurance  policy,  and  they  were  bnmed,  he  was 
guiltyof  negligeoce. 

2.  Where  a  provisioQ  in  a  fire  lusnrance  poli- 
cy requires  the  assured  to  keep  a  set  of  books 
concerning  the  insured  property,  and  stipulates 
that  in  case  of  loss  he  shall  produce  them,  or 
the  policy  shall  be  void,  he  is  not  excused  from 
producing  them  by  their  destruction  In  the  iire. 
where  his  own  negligeace  contributed  to  cause 
their  loss. 

3.  A  provision  In  a  fire  insurauce  policy  re- 
quiring the  assured  to  keep  a  set  of  books,  and 
produce  them  In  case  of  loss.  Is  not  complied 
with  by  producing  books  kept  others  for 
themselves,  though  showing  the  fa«ts  requLced 
to  be  shown  by  piaiDtiff*s  books. 

Appeal  from  District  Court,  Ifailon  Coun- 
ty; J.  M.  Talbot,  Judge. 

Suit  by  Herbert  Rives  against  the  Fire 
Association  of  Philadelphia.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Affirmed,  and  motion  for  refaearli^  over^ 
ruled. 

W.  T.  Armlstead  and  F.  H.  Frendet^at, 
for  appellant  Flnley  &  Knight  and  Oransb 
Greer  &  Wharttm,  for  appellee. 

■Rehear!  DR  denied  December  12,  1908,  and  vrlt  of 
error  denied  by  Supreme  Court, 
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BOOKHOUT.  J.  H.  Rives,  aa  plaintiff, 
Instltated  this  salt  against  tlie  Flie  Aasoda- 
tloD  of  Pfalladelphia  in  tlie  district  court  on 
May  27,  1902,  to  recover  judgment  on  a  fire 
Insurance  policy  for  $1,S00.  A  trial  was 
bad,  and  tbe  court  Instructed  a  verdict  for 
defendant  Judgment  was  accordingly  so 
entered,  and  plaintiff  appealed. 

On  the  2Tth  day  of  December,  1001.  the 
Fire  Association  of  Philadelphia  Issued  to 
K.  Rives  its  policy  of  insurance  for  the  sum 
of  fl,500,  by  which  it  insured  against  direct 
loss  or  damage  by  fire  cotton  in  bales  owned 
or  held  by  the  said  Herbert  Rlvea,  in  trust 
or  on  commission,  or  on  Joint  account  with 
others,  while  contained  in  the  warehouse  at 
107-108,  Block  17,  Soda  street,  Jefferson,  Tex. 
On  February  13,  1902,  while  said  policy  was 
In  force,  327  bales  of  cotton  contained  in 
said  warehouse  were  destroyed  by  flre.  Sev- 
enty-six bales  were  held  on  Joint  account  for 
D.  O.  Wise  and  Rives,  the  appellant.  Ten 
bales  were  held  on  Joint  account  for  Rives  & 
Sherrlll.  Fourteen  bales  were  held  on  Joint 
account  for  Blves  &  Hudson.  One  hundred 
and  eighteen  bales  were  held  on  Joint  ac- 
count for  Rives  &  Segal.  One  hundred  and 
nine  bales  held  in  trust  for  other  parties, 
whose  names  are  set  out  In  the  petition. 
The  policy  contained  the  following  provi- 
sion: 

"And  it  is  understood  and  agreed  to  be  a 
condition  of  this  Insurance,  that  only  ac- 
tual payment  by  cash,  check  or  otherwise, 
together  with  the  passing  of  a  written  de- 
livery order  and  a  transfer  to  purchaser 
named  on  hooka  to  be  kept  for  that  purpose 
by  the  management  of  tbe  compress,  ware- 
house or  yard  where  said  cotton  Is  stored, 
shall  constitute  delivery  of  cotton  purchased 
from  seller  to  buyer;  and  it  is  farther  agreed 
that  tickets,  checks  or  receipts  for  cotton 
deliT^able  to  bearer  stull  not  be  considered 
full  evidence  of  ownership;  but  moat  be 
Terlfted  by  written  delivery  order  and  trans- 
fer on  books  as  hereinbefore  provided. 

"And  it  is  understood  and  agreed  fhat  the 
basis  for  adjustment  of  any  claim  for  loss 
or  damage  to  the  property  covered  by  this 
policy  shall  not  exceed  the  actual  cash  mar- 
ket value  of  such  property  at  the  time  of 
the  loss  and  at  the  place  of  the  flre.  which 
cash  maAet  value  sluill  in  no  event  be  great- 
er than  it  would  then  and  there  cost  to  re* 
place  the  property  damaged  or  destroyed 
with  property  of  the  same  kind  and  quality. 
And  It  Is  further  understood  and  agreed  that 
If  at  the  time  of  flre  the  whole  amount  of 
the  Insurance  on  the  property  covered  by 
tills  policy  shall  be  less  than  the  actual  cash 
market  value  thereof,  this  company  shall,  in 
case  of  loss  or  damage,  be  liable  for  auch 
portion  only  of  the  loss  or  damage  as  the 
amount  insured  by  this  policy  shall  bear  to 
the  actual  cash  market  value  of  such  pn^^ 
erty  at  tbe  time  and  place  of  flre. 

"And  the  assured  under  this  policy  hereby 
covenanta  and  agrees  to  keep  a  set  of  books 


showing  a  complete  dally  record  of  the  date 
at  which  each  bale  of  cotton  covered  under 
this  policy  was  purchased  or  received,  from 
whom  purchased  or  received.  In  what  com- 
press, warehouse  or  yard  stored,  together 
with  the  original  tag  number  or  mark  there- 
on, with  ita  weight  and  classiflcatlon.  and  a 
complete  dally  record  of  all  stilpments  or 
sales,  showing  to  whom  shipped  or  sold,  with 
date  of  shipment,  from  the  warehouse,  com- 
press or  yard  so  shipped,  and  the  original 
number  of  marks,  weight  and  classification 
of  each  bale,  and  in  case  of  loss  the  assured 
agrees  and  covenanta  to  produce  anch  books 
and  records,  and  In  event  of  failure  to  pro- 
duce the  same,  this  policy  shall  be  null  and 
void." 

The  defendant,  in  Its  answer,  set  up  this 
provision  of  the  policy,  and  alleged  the  fail- 
ure on  the  part  of  the  assured  to  comply 
therewith,  and  thot  "the  plaintiff  did  not 
keep  any  booka  or  records  showing  a  com- 
plete dally  record  of  the  date  at  which  each 
bale  of  cotton  covered  under  this  policy  was 
purchased  or  received,  in  what  compress, 
warehouse,  or  yard  stored,  together  with  the 
original  tag  number  or  mark  tho-eon,  with 
Its  weight  and  classiflcatlon.  Nor  he 
keep  any  books  or  record  showing  a  com- 
plete dally  record  of  all  shipments  or  sales, 
or  showing  to  whom  shipped  or  sold,  with 
date  of  shipment,  or  from  what  warehouse, 
compresB.  or  yard  shipped,  and  the  original 
tag  number  or  marks,  weight,  and  classifl- 
catlon of  each  bale;  nor  did  he  keep  any  of 
the  books  and  records  mentioned  in  said  con- 
tract And  defendant  would  farther  show 
that  tbe  plaintiff  wholly  failed  and  refosed 
to  produce  any  of  said  books  and  records 
above  mentioned,  containing  the  data  and 
facts  above  mentioned,  though  the  produc- 
tion thereof  has  been  duly  demanded  by  this 
defendant,  since  tbe  flre  destroyed  said  cot- 
ton." On  the  Issue  thus  presented,  the  plain- 
tiff testified:  "I  kept  two  hooka— a  receipt 
book,  and  an  insurance  and  shipping  book. 
The  receipt  book  would  show  every  bale  of 
cotton  that  came  into  the  warehouse.  It 
;  would  tie  an  exact  duplicate  ot  the  receipts 
that  were  given  out.  In  fact,  .the  receipt 
given  out  to  the  man  buying  the  cotton  was 
the  original,  and  the  one  in  the  Iwok  was 
the  carbon  copy  made  by  putting  the  carbon 
under  the  top  one.  The  carbon  copy  re- 
mained In  the  book.  The  Insurance  book 
showed  tbe  date  the  cotton  came  in,  the 
number  of  bales,  and  who  owned  It  Noth- 
ing but  insured  cotton  went  Into  this  book. 
It  was  a  complete  list  of  all  the  Insured  cot- 
ton. The  shipping  hook  showed  all  the  cot- 
ton that  went  out.  The  numbers  of  the 
luiles  would  show  whether  the  cotton  that 
went  out  was  insured  or  not.  If  It  was  in- 
sured. I  canceled  the  Insurance.  This  cot- 
ton was  average  grade,  and  such  cotton  the 
date  of  the  flre  was  worth  in  Jefferson  seven 
and  three-fourths  cents  per  pound.  Rives  & 
Segal  had  118  bales  there.  Wise  A  Rives 
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had  76  bales  there.  Blves  &  Hudson  bad 
14  bales  tbere.  Rlvea  &  SberrUl  bad  10 
bales.  I  held  100  bales  in  trust  for  other 
people,  which  was  insured.  When  any  of 
that  cotton  would  come  in,  I  would  mark  on 
the  bodes,  'Insured,'  and  mark  same  on  their 
receipts,  and  enta"  it  on  the  insurance  books. 
X  do  not  kuow  what  caused  the  fire.  When- 
«ver  cotton  would  be  shipped,  I  would  mark 
on  mj  shipping  book  the  bales  that  were 
shipped;  and,  if  I  knew  to  whom  they  were 
shipped,  I  also  marked  that  on  my  boc^. 
Sometimes  I  would  not  know  to  whom  the 
cotton  would  be  shipped,  but  I  always  knew 
to  whom  the  cotton  held  on  Joiut  account 
was  shipped,  and  so  marked  It  on  the  books. 
I  kept  my  own  books.  I  had  my  office  in  the 
warehouse.  The  warehouse  was  a  brick 
house,  with  a  wooden  partition.  I  had  an 
Iron  safe  in  the  ofQce— a  pretty  fair  fireproof 
safe.  Sometimes  I  kept  my  books  in  the 
safe,  but  not  all  the  time.  I  often  left  them 
out  on  the  safe  or  on  the  table.  Nearly 
half  the  time.  I  didn't  know  I  was  leav- 
ing them  out  the  night  of  the  fire.  I  never 
thought  of  it  Some  of  the  papers  In  the 
safe  were  scorched  by  the  fire.  The  insur- 
ance book  showed  the  date  received,  the 
name  of  the  party  who  put  it  there,  and  the 
warehouse  mark  for  the  particular  lot  of 
cotton— the  ticket  number  of  the  bale.  Then, 
when  it  was  slilpped,  it  would  be  circled  off 
and  marked,  'Shipped,*  and.  when  I  knew, 
I  marked  to  whom  shipped.  I  always  knew 
to  whom  the  Joint-account  cotton  was  ship* 
ped,  and  so  marked  it  Mr.  Smith,  Mr. 
Florian,  and  Mr.  Price,  agents  of  the  insur- 
ance companies  Involved  in  the  case,  came 
here  a  few  days  after  the  fire,  and  demand- 
ed of  me  the  books,  and  I  could  not  produce 
them,  as  they  were  destroyed  by  the  Are.  I 
could  not  tell  that  the  cotton  covered  by  the 
policy  was  in  my  warehouse,  and  not  in  my 
yard.   I  had  a  cotton  yard." 

It  is  held  that  the  provision  In  the  policy 
requiring  the  assured  to  keep  a  set  of  books, 
and  stipulating  what  they  shall  show,  and 
that  in  case  of  loss  be  will  produce  such 
books  and  records,  and,  in  the  event  of  hie 
failure  to  do  so,  the  policy  shall  be  void.  Is 
binding*  upon  bim.  and  he  must  show  a  sub- 
stantial compliance  therewith.  Assurance 
Go.  T.  Kemendo,  94  Tex.  367.  60  S.  W.  661. 
We  do  not  understand  that  appellant  dis- 
putes this  proposition,  but  he  insists  that  he 
did  keep  a  set  of  books,  as  required  by  the 
policy,  and  that  they  were  not  destroyed  by 
his  culpable  negligence  or  fraudulent  design 
or  wrongful  conduct,  and,  this  being  so,  bis 
failure  to  produce  the  books  after  the  fire 
would  not  cause  a  forfeiture  of  the  policy. 
The  piaintifTs  testimony  shows  that  he  own- 
ed a  fireproof  safe,  and  kept  a  set  of  books; 
that  nearly  half  the  time  be  failed  to  put 
the  books  In  the  safe  at  night,  but  left  them 
out  on  the  table.  The  night  of  tbe  fire  he 
did  not  put  the  books  In  the  safe,  but  left 
them  out  and  they  were  destrcqred  by  the 


I  fire  that  destroyed  the  cotton.  By  the  terms 
I  of  the  contract,  the  assured  contracted  to 
!  keep  a  set  of  books,  and  In  case  of  loss  he 
"agrees  and  covenants  to  produce  such  books 
and  records,  and  in  the  event  of  his  failure 
to  produce  the  same  this  policy  shall  be  null 
[  and  void."  This  language  is  clear  and  un- 
ambiguous, and,  as  stated,  must  be  substan- 
tially complied  with  by  the  assured.  It  is 
no  answer  to  say  that  because  the  books 
were  unintentionally  destroyed,  he  is  excused 
from  producing  them.  The  language  used  In 
the  policy  Is  not  capable  (rf  any  such  con- 
struction. Tbe  fact  that  appellant  left  the 
books  out  of  the  safe  without  any  design 
furnishes  no  excuse  for  his  failure  to  produce 
them.  He  says  he  did  not  know  he  was 
leaving  them  out  the  night  of  the  fire.  He 
□ever  thought  of  it  His  evidence  indicates 
a  clear  case  of  negligence  on  his  part  In  fall- 
ing to  place  bis  books  in  the  fireproof  safe. 
This  negligence  made  It  impossible  to  pro- 
duce tbem.  The  question  of  substantial 
compliance  Is  not  In  the  case.  He  failed  to 
(  produce  his  books,  and  such  failure  was  due 
j  to  his  own  negligence. 

i  It  is  argued  that  as  to  some  of  the  cotton 
I  plaintiff  sustained  the  dual  capacity  of  own- 
'  er  and  warehouseman,  and  that  the  policy 
!  only  required  the  assured  as  warehouseman 
I  to  keep  books  and  produce  them  in  the  event 
I  of  loss,  and  does  not  apply  to  cotton  in  which 
I  he  was  interested  as  part  owner.  There  Is 
I  nothing  In  the  terms  of  the  policy  that  would 
j  authorize  such  a  construction.  The  policy 
>  insured  "tbe  cotton  in  bales  owned  or  heM 
I  by  the  assured  in  trust  or  on  commission  or 
I  on  Joint  account  with  others,  or  sold  hot  not 
;  delivered,  while  contained  In  warehouse  at 
i  107-lOS,  Block  17,  Soda  Street  Jefferson, 
;  Texas,"  The  terms  of  the  policy  expressly 
i  refer  to  cotton  owned  by  the  assured. 

It  is  contended  that  It  was  a  question  for 
i  the  Jury  to  decide  whether  the  books  kept 
by  the  bank  and  by  Segal,  the  Joint  owner 
I  of  118  bales  of  the  cotton,  was  a  substantial 
I  compliance  with  the  requirements  of  the  pol- 
I  icy.  and  that  if,  under  all  the  evidence,  they 
;  could  BO  find,  then  there  was  error  in  In- 
i  atmcting  a  verdict  for  defendant    B.  F. 
t  Bogers.  after  testifying  that  he  advanced  the 
;  money  to  buy  the  cotton  to  Segal,  said:  "The 
■  method  of  transacting  tbe  budness  was  as 
follows:  J.  J.  Segal,  for  example,  would  buy 
three  bales  of  cotton.   The  seller  would  take 
the  cotton  to  Blves'  warehouse,  and  have  it 
weighed  and  put  In  the  warehouse  in  Segal's 
I  name.   Rives  would  give  the  seller  a  receipt 
i  giving  the  date  received,  the  weight  of  the 
{  cotton,  and  showing  that  it  was  for  Segal's 
;  account  and  Segal's  warehouse  mark,  which 
I  was  (S)  {circle  S).    Segal  would  then  make 
I  a  calculation  on  the  receipt  showing  the  total 
1  price  to  be  paid  for  the  cotton.    The  seller 
.  would  bring  that  receipt  to  the  bank,  and  I 
would  pay  to  him  the  amount  of  money  indi- 
cated; the  receipt  being  used  as  a  cbe<^  I 
would  then  retain  the  cotton  receipt  and 
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charge  the  amount  to  Blvee  &  Seyal.  Tbat 
Is.  at  the  end  of  eacb  day  I  would  charge  the 
ilay'a  purchase  to  Blves  &  Segal.  The  same 
plan  was  followed  with  Wise  &  Rives  and 
Rives  &  Hudson  and  Hives  &  Sherrlll;  Wise, 
Hudson,  and  Bherrill  each  being  a  partner 
with  Rives,  Just  as  Segal  was.  It  waa  a  part 
ot  the  agreement  with  the  bank  that  the  co^ 
ton  waa  to  be  kept  insured,  and  at  the  close 
ot  each  day  either  Mr.  Rlvee  or  I  would  see 
B.  F.  Sherrill,  the  Insurance  agent,  and  have 
the  insurance  adjusted:— Increased  or  dimin- 
ished to  meet  the  changed  condition.  The  re- 
celpts  were  considered  by  us  as  an  order  on 
the  warehouse  for  that  bale  ot  cotton.  When 
the  cotton  waa  sold,  we  got  the  money,  and 
stamped  the  receipt  as  paid,  and  it  went  to 
the  warehouse  to  tbe  owner  of  the  cotton, 
and  we  credited  the  amount  and  the  proper 
accoont."  He  further  testified  that  he  held 
receipts  for  218  bales  of  cotton.  He  did  not 
keep  any  books  showing  the  amounts  of  the 
cotton,  other  than  the  receipts.  He  was'  not 
employed  by  the  cotton  people  to  keep  books. 
Segal  testified:  "H.  RIvea  and  I  went  In  to- 
gether to  buy  cotton.  I  was  to  buy  the  cot- 
ton, and  he  was  to  pay  for  It  I  bought  all 
tbe  cotton.  I  kept  a  little  book  In  which  Z 
set  down  every  bale  of  cotton  I  bought  I 
have  the  book  here.  In  It  I  put  down  the 
man's  name  from  whom  I  bought  the  cotton, 
the  serial  number  of  tbe  bale.  Its  weight  and 
tbe  price  I  paid  for  It  When  a  man  would 
come  to  me  to  sell,  we  would  agree  on  the 
price.  I  would  send  him  to  Rives'  warehouse 
with  the  cotton.  H.  Rives  would  weigh  it 
and  put  my  mark  on  it  and  give  the  seller  a 
receipt  for  It,  as  shown  here,  which  would 
show  Its  weight  Just  as  the  rec^pt  shown 
here.  The  seller  would  bring  that  back  to 
me,  and  I  would  calculate  the  amount  I  owed 
him,  based  on  the  weight  of  tbe  cotton,  and 
pot  the  amount  on  the  receipt  and  he  would 
take  that  to  the  bank  and  get  the  money  on 
it— the  amount  It  called  for.  I  saw  my  cot- 
ton In  tbe  warehouse  the  day  before  the  Are.'' 
"I  did  not  ke^  the  warehouse  books  for  Mr. 
Rives.  I  kept  no  memorandum  of  the  clasal- 
Qcatlon  of  the  cotton.  I  kept  my  book  to 
show  how  many  bales  of  cotton  I  had  sent 
Mr.  Rives.  I  expected  Mr.  Rives  to  fusore 
the  cotton,  and  told  him  to  do  so,  and  make 
his  entry  In  the  books.  In  respect  to  that  all 
the  entries  In  this  book  are  In  my  band- 
writing,  and  I  have  kept  this  book  In  my 
possession  all  the  time.  Wben  I  bougbt  cot- 
ton, I  entered  In  my  book  the  serial  numbers 
7,  S,  and  9,  and  when  the  warehouse  receipt 
came  back  I  entered  in  my  book  from  the 
receipt  the  weight  of  each  bale,  and  tbe  price 
paid.  The  number  and  weight  of  each  bale 
on  my  t>ool£B  will  correspond  vrlth  the  num- 
ber and  weight  on  the  warehouse  receipt 
My  book  never  went  out  of  my  possession  for 
one  minute.  I  kept  it  for  the  purpose  of 
knowing  how  many  bales  of  cotton  I  bought" 
Sherrlll  testified:  "X  do  not  know  bow  Mr. 


Rives  kept  the  recoi'ds  of  cotton  in  his  office. 
He  had  a  one-half  interest  in  the  cotton  I 
bougbt"  The  contract  of  insurance  was  be- 
tween the  Association,  on  the  one  part,  and 
H.  Rives,  the  insured,  on  the  other,  and  bonnd 
the  insured  to  keep  a  set  of  books,  and,  in 
the  event  of  loss,  to  produce  them.  Altec  the 
fire  be  was  called  upon  by  the  association  to 
produce  his  books.  He  failed  to  do  so.  His 
books  had  been  burned.  It  Is  here  insisted 
that  the  receipts  in  the  possession  of  the 
bank,  and  tbe  books  k^t  by  other  persons 
who  owned  an  interest  in  the  cotton,  will 
famish  the  Information  required  by  the  pol- 
icy to  be  shown  by  the  books  of  the  assured. 
We  are  of  t^lnion  that  this  does  not  meet  the 
requirements  of  the  policy.  Neither  the  re- 
ceipts held  by  tbe  bank,  nor  the  book  kept 
by  Segal,  was  intended  as  a  compliance  with 
tbe  terms  of  tbe  policy  requiring  the  assured 
to  keep  a  set  of  books.  Rogers  says  that  he 
was  not  employed  to  keep  the  books  of  the 
warehouse.  He  kept  receipts  in  connection 
with  tbe  business  of  the  bank.  Segal  says 
he  had  nothlog  to  do  with  keeping  the  ware- 
house books  for  Mr.  Rives.  "I  kept  my  book 
to  show  how  many  bales  ot  cotton  I  bought." 
Memoranda  so  kept  by  other  parties  Is  not 
a  compliance  with  this  stipulation  of  the  pol- 
icy. Fire  Association  v.  Masterson  (Tex.  Clv- 
App.)  61  S.  W.  903;  Robert  Willis  &  Tay- 
lor Co.  V.  Sun  Mutual  Ins.  Co.,  10  lex.  Glv. 
App.  338,  48  S.  W.  559. 

Again,  It  Is  argued  that  Sherrill,  the  agent 
of  the  insurance  association,  and  who  Issued 
the  policy,  knew  tbe  kind  of  books  kept  by 
tbe  bank,  and  must  have  known  the  kind  of 
books  kept  by  Segal,  and,  having  knowledge 
of  their  methods  of  bookkeeping,  tbe  policy 
should  be  construed  in  the  light  of  such  mat- 
ters. This  argument  Is  not  sound.  The 
memoranda  kept  by  the  bank  and  by  Segal 
were  for  their  respective  interests,  and  were 
not  Intended  to  be  a  record  of  the  cotton  In- 
sured and  In  the  warehouse.  The  business 
ot  the  warehouse,  snd  tbe  manner  of  Insur- 
ing cotton  therein  contained,  was  conducted 
by  the  appellant  H.  Rives.  Sherrill  did  not 
know  how  the  records  were  kept  by  Rives. 

We  conclude  that  there  was  no  error  In 
instructing  a  verdict  for  the  defendant  Tbe 
Judgment  Is  affirmed. 

On  Rehearing. 

(Dec.  12,  1903.) 

Our  attention  is  called  to  a  mistake  In 
quoting  tbe  testimony  of  appellant  H.  Rives, 
in  the  opinion.  It  Is  stated  that  appellant 
testified  as  follows:  "I  could  not  tell  that  the 
cotton  covered  by  tbe  policy  was  In  my  ware- 
house, and  not  In  my  yard."  In  copying  the 
testimony,  tbe  stenographer  inadvertently  In- 
serted the  word  "not"  between  the  words 
"could"  and  "tell."  Tbe  testimony  of  the 
witness  was,  "I  could  tell  that  the  cotton 
was  In  my  warehouse,  and  not  in  my  yard." 
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This  Is  a  clerical  mistake,  and  Is  now  coT' 

reeled. 

It  Is  insisted  that  the  contention  of  appel- 
lant In  argument  was  that  the  policy  did  not 
require  the  production  after  the  fire  of  the 
books  kept  by  Rives  as  warehouseman,  bnt 
required  only  the  production  of  the  books 
kept  by  the  assured,  and  that  the  opinion 
does  not  fairly  state  this  contention.  Con- 
ceding that  such  was  appellant's  contention, 
the  same  Is  not  tenable,  for  the  reastnu  stat- 
ed In  the  opinion. 

The  motion  for  rehearing  la  oTerrnled. 


ORANGE  RICE]  smAj  00.  t.  McUr 
HIXNET.* 

(Oonrt  of  OItU  Appeals  of  Texas.  Nor.  25, 
1908.) 

CONTRACT  OF  BMPLOYMBNT— BVIDKNCB— 

ADUIS3IBILITY. 

1.  An  abandODed  pleading,  referred  to  In  a 
substituted  pleading  as  the  pleadiug  that  was 
amended.  Is  admissible  in  erideace  as  admis- 
sions  against  interest,  thoagh  not  bearing  a  fll* 
mark. 

2.  A  letter  accepting  plalntitTs  offer  to  work 
for  daCeadant  company  was  prvper]j  admitted 
In  an  action  on  the  contract  of  employment, 
where  Uie  eridence  showed  that  the  writer  as* 
samed  to  act  as  manager  of  the  company  and 
did  act  in  that  capacity  after  it  commenced  op- 
etatioDS,  and  where  the  proposition  accepted  ap- 
peared clearly  from  the  face  of  the  letter. 

Appeal  from  District  Oonrt,  Orange  Coun- 
ty; W.  P.  Nicks,  Judge. 

Action  by  John  Mcllhlnney  against  the 
Orange  Rice  Mill  Company.  From  a  judg- 
ment In  fiiTor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Holland  St  Holland,  for  appellant  W.  J. 
Wlngate,  J.  T.  Adams,  and  W.  O.  Hnggins, 
for  appellee. 

GARRETT,  O.  J.  This  action  was  brought 
by  John  Mcllhlnney  against  the  Orange  Rice 
Mill  Company  upon  a  contract  for  employ- 
ment for  12  months,  beginning  August  1, 
1901,  at  a  salary  of  $1,200,  to  be  paid  in 
equal  monthly  Installments.  Plaintiff  alleged 
that  he  entered  upon  and  performed  his  du- 
ties until  November  11,  1901,  when  he  was 
discharged  by  the  defendant  without  just 
cause.  The  defendant  pleaded  the  general 
denial,  and  denied  under  oath  that  the  plain- 
tiff was  employed  by  Its  authority,  and  also 
pleaded  that  the  plaintiff  was  discharged  for 
Just  cause.  There  was  a  trial  by  the  court 
without  a  Jury,  and  Judgment  was  rendered 
In  favor  of  the  plaintiff  for  the  sum  of 
IS79.35. 

The  defendant  employed  the  plaintiff  as 
alleged  In  the  petition  for  one  year  commen- 
cing August  1,  1901,  at  a  salary  of  $1,200. 
and  afterwards,  on  November  9,  1901,  dis- 
charged him.  The  conclusion  of  the  trial 
court  that  the  defendant  discharged  the 

'Rehearing  denied,  and  writ  of  error  denied  bi 
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plaintiff  on  account  of  a  persontJ  difficulty 
between  him  and  other  employes,  and  that 
the  conduct  of  the  plaintiff  was  not  injurious 
to  the  defendant's  business,  and  that  he  was 
discharged  without  sufficient  cause,  is  sup- 
ported by  the  evidence,  and  is  approved. 
Allowance  was  made  for  money  received  by 
the  plaintiff  for  other  employment  and  Judg- 
ment was  correctly  reaAenA  for  the  amount 
above  stated. 

An  abandoned  pleading  Is  admissible  in 
evidence  as  admissions  against  interest,  but 
they  are  open  to  explanation  or  contradiction 
like  other  admissions.  Railway  v.  De  Walt 
(Tel.  Civ.  App.)  71  S.  W.  774.  The  pleading 
objected  to,  when  offered  in  evidence  on  the 
trial  below,  although  not  bearing  the  file 
mark,  must  be  considered  as  a  pleading  In 
the  case.  It  was  furnished  to  plalntUTs 
counsel  and  put  among  the  papers  of  the 
case,  and  was -referred  to  In  the  amended 
pleadings  upon  which  the  case  went  to  trial 
as  the  pleading  that  was  amended.  Bnt  even 
If  it  had  been  improperly  admitted,  there  waa 
sufficient  evidence  vrithout  it  to  show  that 
the  defendant  had  employed  the  plaintiff  at 
the  salary  stated,  and  that  It  had  discharged 
him;  and  the  case  having  been  tried  by  the 
court  without  a  Jury,  the  admission  of  the 
evidence,  although  Incompetent,  would  not  be 
a  ground  for  the  reversal  of  the  Jadgment. 

There  was  no  error  in  the  admission  in 
evidence  of  the  letter  from  the  defendanfe 
manager  to  the  plaintiff  accepting  the  t^rms 
of  his  offer  to  work  for  the  company.  The 
proposition  that  was  accepted  appears  dear- 
ly from  the  face  of  the  letter.  Webster  as- 
sumed to  act  for  the  defendant  as  its  man- 
ager, and  the  evidence  shows  that  he  acted 
in  that  capacity  after  the  defendant  commen- 
ced operations.  The  plnlnticrs  employment 
was  ratified,  and  there  is  In  fact  no  dispute 
about  the  terms  thereof. 

As  already  stated,  mere  Is  evidence  to  sup*  - 
port  the  finding  that  the  plaintiff  was  dis- 
charged on  account  of  the  difficulty  with  Jor- 
dan, and  not  for  conduct  Injurious  to  defend- 
ant's business.  The  judgment  tbe  court 
below  will  be  affirmed. 

Affirmed. 


MANEY  T.  BYRES  et  al. 
(Oonrt  of  CSvll  Appeals  of  Texas.   Nor.  17, 
1908.) 

,  PQBLIG  ZtANDS— DBTACHBD  SEdlONa-OOOD 

S  FAITH. 

1.  Where  one  In  making  a  purchase  of  pnUie 
lands,  which,  in  the  absence  of  reason  to  the 
contrary,  makes  certain  other  sections  subject 
to  purchase  as  detached  sectioos,  acts  in  good 
faitn,  the  fact  that  others  Induce  hfm  to  buy  and 
assist  him  in  the  purchase,  that  tiie  other  sets 
tions  may  became  detached,  so  they  may  pur- 
chase them  as  sudi,  does  not  affect  tiidr  a^t 
to  80  purchase. 

Appenl  from  District  Court,  Hardin  Oonn* 
ty;  L.  B.  Hlghtower,  Judge. 
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Action  by  J.  W.  Maney  against  E.  J.  Eyres 
and  others.  Judgmeut  for  defendants.  Plain- 
tiff appeals.  Affirmed. 

K.  W.  noomoy  and  O.  S.  Kennedy,  for 
appelant  LaiUw  ft  Martin,  J.  N.  Votaw, 
and  Nail  ft  Dies,  tor  appellees. 

GILL,  J.  This  la  an  action  of  trespass  to 
try  title  and  for  damages  brought  by  J.  W. 
Maney  against  E.  J.  Eyres,  as  claiming  title 
to  the  lands  sued  for,  and  other  defendants, 
who  wore  alleged  to  be  In  possession  and 
committing  waste  thereon.  The  allegations 
are  In  the  usual  form,  averring  title,  ouster, 
and  dnmnge  In  general  terms.  The  defend- 
ants' answers  consist  of  general  denials  and 
pleas  of  not  guilty. 

The  lands  sued  for  are  school  lands  sold  by 
the  state  to  one  Callaway,  the  vendor  of 
Eyres,  as  detached  sections.  They  were  first 
applied  for  by  Callaway,  accompanied  by  a 
compliance  with  all  the  requirements  of  the 
law,  but  the  applications  were  disallowed  on 
the  ground  that  the  records  did  not  show  the 
lands  to  be  detached  sections.  As  a  matter 
of  fact  they  were  at  that  time  detached  by 
reason  of  the  allowance  of  an  application  to 
purchase  the  adjoining  sections  made  by  one 
Hooks.  After  the  disallowance  of  Callaway's 
application  that  of  appellant's  vendor  was 
allowed,  he  also  undertaking  to  purchase 
them  as  detached  sections.  When  the  com- 
mlsdoner  of  the  land  office  learned  that  the 
sections  Wjere  actually  detached  at  the  time 
Callaway's  application  was  filed  and  at  the 
time  It  was  refused,  he  set  aside  the  contract 
of  sale  with  appellant's  vendor,  and  consum- 
mated the  sale  to  Callaway  after  reinstating 
his  application. 

Appellant  seeks  to  annul  the  sale  to  Cal- 
laway, and  secure  the  sale  to  himself,  on 
the  ground  that  the  application  of  Hook  for 
the  purchase  of  the  adjoining  sections  was 
not  made  In  good  faith,  but  was  procured  to 
be  made  by  him  through  the  active  agency  of 
Callaway,  the  vendor  of  Eyres,  for  the  pur- 
pose of  Isolating  the  land  In  controversy  so 
that  it  might  be  purchased  by  defendants; 
that  the  present  claim  to  It  by  defendants  la 
In  furtherance  of  that  fraud  and  conspiracy; 
that  subsequent  to  these  purchases  Hooks 
abandoned  the  purchases  made  by  htm;  that 
because  of  this  fraud  and  the  bad  faith  of 
Hooks,  participated  In  by  defendants,  the 
lands  were  not  In  fact  detached  either  at 
the  date  of  his  application,  its  refusal,  or 
reinstatement;  that,  while  this  Is  true,  it 
cannot  defeat  appellant's  right  to  purchase, 
because  neither  be  nor  bis  vendor  were  par^ 
tldpants  In  the  fraud,  nor  had  they  any  no- 
tice of  tbe  facts  at  the  time  bis  application 
was  allowed,  nor  at  the  time  appellant  be- 
came a  parcbnser  for  value.  Tbe  court  beard 
the  evidence  offered  by  appellant  In  support 
of  tbpw  contentions,  but  gave  tbe  Jury  a 
peremptory  Instruction  In  favor  of  defend- 
ants. 


The  material  facts  as  to  the  status  of  the 
lands  In  controversy  are  undisputed,  and  are 
as  follows:  The  lands,  viz.,  sections  210  and 
220  of  the  R.  &  T.  O.  By.  Co.  surveys.  In 
Hardin  county,  were  lawfully  on  the  market 
for  sale  when  applied  for  by  the  grantors  of 
both  plaintiff  and  defendant.  They  belonged 
to  the  public  school  fund  of  Texas,  and  bad 
i  been  properly  classified  and  appraised.  Sev- 
eral applications,  dated  June  8,  1900,  signed 
I  by  one  O.  Ll  Hooks,  made,  respectively,  for 
I  a  certain  section  216  In  said  county  as  an 
I  actual  settler,  and  for  another  whole  section 
I  and  certain  halves  of  other  sections  as  addl- 
I  tlonal  lands,  were  received  and  filed  In  the 
;  genera]  land  office  on  June  11.  1900.  These 
j  applications  were  regular,  and  were  accom- 
-  panled  by  the  first  payments,  the  lands  so 
i  applied  for  by  Hooks  being  regularly  upon 
the  market  for  sale.   The  application  of  Cal- 
laway for  section  210  was  filed  June  12, 1900, 
and  was  indorsed,  "Not  detached,"  June  26th. 
i  The  error  was  '  corrected,  and  the  award 
I  made  on  October  12,  1900.   The  application 
I  for  section  220  has  the  same  history,  with  a 
I  slight  variation  in  dates,  and  the  error  was 
]  corrected,  and  the  award  made  on  December 
i  18,  1900.    Callaway  sold  and  conveyed  his 
I  right  to  Byres  on  July  21,  i..>00.  by  deeds  of 
'  that  date,  one  of  which  was  filed  In  the  land 
!  office  February  19,  1002,  and  the  other  Janu- 
ary 7,  1902.    Patents  were  issued  to  E3yres. 
March  6,  1902.   On  August  1, 1900,  Dies,  the 
vendor  of  appellant,  applied  to  purchase  sec- 
tion 210,  and  on  September  7,  1900,  made  a 
like  application  for  section  220.  He  sought  to 
buy  them  as  detached  sections,  their  status  as 
!  such  depending  on  the  purchase  of  Hooks, 
i  These  applications  were  regular,  complied 
1  fully  with  the  law.  and  were  duly  filed.  Ap- 
j  pellant  purchased  from  Dies.    The  sections 
I  were  awarded  to  Dies  on  September  20, 1900. 
I  and  October  12,  1900,  respectively.  These 
<  awards  were  canceled,  over  the  protest  of 
I  appellant,  on  December  18, 1901.  On  October 
1  29,  1900,  Hooks  abandoned  his  pnrcbase,  and 
I  so  advised  the  land  office, 
j     The  eCTect  of  the  purchase  by  Hooks  was 
1  to  detach  the  land  in  controversy.  After 
i  they  were  awarded  to  Callaway,  the  effect  of 
:  Hooks'  abandonment  of  bis  purchases  was  to 
;  detach  them  so  as  to  subject  them  to  sale 
I  without  occupancy.    The  Hooks  abandoned 
I  purchases  were  finally  bought  from  the  state 
J  by  persons  connected  with  tbe  Klrby  Lumber 
I  cijmpany,  and  probauly  In  tbe  Interests  of 
I  that  concern.  It  Is  made  to  appear  probable 
j  that  the  two  sections  in  controversy  are  own- 
i  ed  by  Eyres  In  the  Interest  of  tbat  company, 
I  at  least  to  tbe  extent  of  the  timber  upon 
;  tbem.  It  also  appears  that  persons  connect- 
j  ed  In  one  way  or  another  with  that  concern 
j  Induced  Hooks  to  boy  and  assisted  him  In 
!  making  the  purchase. 

i  But  Hooks  testifles  that  he  bought  for  hlm- 
!  self  in  good  fnlth;  actually  lived  on  his  pnr- 
;  chase  four  months;  tbat  his  belongings  re- 
I  malneil  thereon  about  four  months  longer; 
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and  that  be  abandoned  tbe  lands  aaty  on  ac- 
count of  111  bealth  and  Inability  to  meet  tbe 
payments.  Tbls  proof  stands  uncontradicted. 
If  bis  pmrcbase  was  made  In  good  faltb,  that 
ends  tbe  controTersy,  for  no  bad  faltb  on  the 
part  of  otbera  could  cbange  tbe  1^1  effect 
of  bis  act  It  Is  also  true  that  appellant's 
right  to  purchase  the  sections  as  detached 
depended  on  tbe  Hooks  purchase.  Waiving, 
therefor^  tbe  Question  whether  this  broad  in- 
quiry could  have  been  made  under  tbe  plead- 
ings as  they  stand,  we  hold  tbe  trial  court 
rightly  charged  tbe  jury  that  there  was  no 
fact  Issue  for  them  to  determine,  and  that 
tbe  plalntlfl  had  failed  to  make  oat  bis  case. 

On  tbe  fiicts  as  disclosed  by  this  record,  the 
Judgment  must  be  afBrmed,  and  it  Is  so  or- 
dered. 


ROTAN  GROCERY  CO.  r.  DOWLIX.* 
(Court  of  OlTil  Appeals  of  Texas.   Not.  21, 

1908.) 

FIXTUEB 8— ANNEXATION  TO  REALTT— 
INTENTION. 
1.  Where  a  lessee  of  property  at  tbe  ezpira- 
tfam  of  the  lease  removed  from  the  premises  a 
tmllding  which  he  hnd  erected  thereon,  and.  with 
the  intention  of  allowing  it  to  permanently  re- 
main for  a  storeboose,  and  to  acquire  title  by 
Umitatlim.  placed  it  on  land  whldi  be  supposed 
was  an  alley,  bot  which  in  fact  belonged  to  a  jvl- 
.Tate  Individual,  the  house  became  a  fixture  to 
which  tbe  owner  of  tbe  property  was  entitled. 

Appeal  firom  HUI  County  Oonrt;  L.  a  Hin, 
Judge. 

Action  by  F.  Dowlln  agalnat  the  Rotan 
Grocery  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

A.  P.  McKlnnoD,  for  appellant.  Vanghan 
ft  WoAs,  for  appellee, 

TALBOT,  J.  The  appellee,  F.  B.  Dowlln, 
brought  this  suit  originally  In  tbe  Justice's 
court  of  Precinct  No.  1  of  Hill  county, 
against  appellant,  to  recover  tbe  sum  of 
$96  as  damages  for  the  alleged  conversion  of 
a  house.  A  trial  was  had  In  the  Justice's 
court,  resulting  In  a  Judgment  in  favor  of 
appellee  for  $62.70,  from  which  Judgment  It 
appealed  to  the  countr  court  On  the  3d 
day  of  February,  1008,  tbe  case  was  tried  In 
the  county  court,  and  Judgment  rendered  in 
favor  of  appellee  for  tbe  sum  of  ¥50  and 
costs  of  the  Justice's  court,  and  Judgment 
lu  favor  of  appellant  for  costs  of  county 
court  From  this  Judgment  aiqtdlaiit  pros- 
ecuted this  appeal. 

Some  time  prior  to  the  time  of  the  alleged 
conversion,  appellee,  Dowlln,  bad  leased  and 
occupied  a  lot  of  ground  situated  In  the  city 
of  HlUsboro,  wliich  was  purchased  by  appel- 
lant In  April,  1001.  During  appellee's  occu- 
pancy of  this  lot  of  ground  under  his  lease, 
he  had  thereon  the  bouse  involved  in  this 
controversy.  At  tbe  expiration  of  his  lease, 
without  objection  from  tbe  owners,  be  moved 
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said  bouse  on  tbe  land  where  It  was  situated 
at  tbe  time  of  tbe  alleged  converalon.  The 
land  upon  which  said  house  was  moved  was 
supposed  by  appellee  at  tbe  time  to  be  an 
alley  of  tbe  said  city  of  HlUsboro.  bnt  as  a 
matter  of  foct  It  belonged  to  John  Caldwell, 
so  far  as  tbls  record  shows.  When  appellee 
moved  tbe  hoiue  on  the  land  supposed  by 
him  to  be  an  alley  of  said  dty,  he  lnt«ided 
the  same  to  remain  permaiiently  thereon, 
with  the  twofold  purpose  of  using  Uie  same 
to  store  Ume  in  and  to  acquire  title  to  said 
land  by  limitation.  After  appellee  had  pla- 
ced the  bouse  on  the  land,  and  In  1902,  ap- 
pellant purchased  tbe  same  from  John  E. 
Caldwell,  and  received  a  deed  of  conveyance 
from  bim.  A  short  time  aftor  appellant 
bought  tbe  land  from  Caldwell  It  sold  tbe 
house  and  caused  It  to  be  removed  from  tbt> 
land.  Hie  question  for  decision  Is:  Was 
tbe  house,  under  tbe  facts,  a  fixture  and 
part  of  the  realty,  or  personal  property  sub- 
ject to  removal  at  tbe  Instance  of  Us  owner? 
If  a  flxtnre,  tbe  title  and  ownership  there- 
of passed  to  appellant  upon  the  purchase  of 
tbe  land  ^m  Caldwell,  and  appellee  had  no 
cause  of  action  for  Its  appropriation  by  ap- 
pellant If  personalty,  the  title  remained  In 
appellee,  and  be  could  sue  tor  Its  conversion 
and  recover  the  valne  thereof.  In  HntcMns 
T,  Masterson,  40  Tex.  26  Am.  Rep.  286, 
Judge  Moore  states:  'It  Is  said  tbe  weight 
of  modem  authorities  establishes  the  doc- 
trine that  tiie  true  crit^on  for  determining 
whether  a  chattel  has  become  an  Immovable 
fixture  consists  In  the  united  application  of 
the  following  tests:  (1)  Has  there  been  a 
real  or  constructive  ann»ation  of  the  article 
in  Question  to  the  realty?  (2)  Was  there  a 
fitness  or  adaptation  of  such  article  to  the 
nses  or  purposes  of  tbe  realty  wltb  which  It 
Is  connected?  (3)  Whether  or  not  It  was 
tbe  Intention  of  tbe  party  making  the  annex- 
ation Ibat  the  chattel  should  become  a  per- 
manent accession  to  tbe  freehold,  this  inten- 
tion being  inferable  from  tbe  nature  of  tbe 
article,  the  relation  and  situation  of  the  par- 
ties interested,  the  policy  of  Ibe  law  in  re- 
spect thereto,  tbe  mode  of  annexation,  and 
the  purpose  of  the  use  for  which  the  an- 
nexation is  made."  See,  also,  Keating  Im- 
plement &  Machine  Co.  v.  Blarsball  Electric 
Light  ft  Power  Company,  74  Tex.  006.  12  9. 
W.  489. 

Let  ns  apply  ttte  above  test  to  ttie  thcts  of 
Ibis  case.  The  property  In  question  was  a 
house,  and  placed  by  appellee  In  the  usual 
and  ordinary  way  upon  the  land.  That  It  la 
an  article  of  property  adapted  to  tbe  pmv 
poses  and  uses  of  the  realty,  and  Ibe  chai^ 
acter  of  fixture  most .  commonly  oonnocted 
therewith,  Is  beyond  controversy.  That  it 
was  tile  Intention  of  appellee  that  the  house 
should  become  a  permanent  accession  to  tbe 
freehold  Is  eatabUsbed  without  doubt  Tbe 
facts  show  that  appellee  put  the  house  on  tha 
land  knowing  that  he  h^d  no  right  to  do  so. 
He  cannot  escape  the  consequences  of  bis  act 
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in  annexing  tbe  boose  to  anotbeT*»  land,  on 
the  ground  ttiat  It  ms  done  upon  tbe  ml»* 
taken  belief  tbat  It  was  an  alley  dedicated 
to  public  use  and  had  been  abandoned  by  the 
city.  If  his  purpose  was  to  annex  tbe  bouse 
to  tbe  land  permanently,  to  be  used  by  blm 
In  carrying  on  his  business,  or,  by  adrerse 
possession  thereof,  to  acquire  title  by  limit- 
ation, then  his  belief  that  one  person  owned 
the  land,  when  In  fact  It  belonged  to  an- 
other, cannot  affect  the  question.  Bis  pur- 
pose was  the  same,  no  matter  who  owned  the 
land.  Hlfl  own  testimony  shows  that  his 
purp<»e  was  to  make  use  of  tbe  bouse,  after 
being  placed  upon  the  land.  In  connection 
with  bis  business,  and  for  the  purpose  of  ac- 
qoirlng  title  thereto  by  limitation. 

We  believe,  under  tbe  facts  disclosed  by 
the  record,  the  house  became  au  Immovable 
fixture  to  the  land,  and  hence  became  the 
property  of  appellant  by  Its  purchase  from 
Caldwell.  The  judgment  of  the  lower  court 
Is  therefore  reversed,  and  rendered  for  i^pel- 
lant 


HARDIN  T.  FT.  WOBTH  ft  D.  C.  BT.  Oa* 
(Gourt  of  Cilvll  Appeals  of  Texss.    Nov.  7, 
1908.) 

CARBIXRS-CABRUm-  OP  PA8SHNOBR8— RB- 
LATION  BBTTWDBN  CARRIBR  AND  FASSEN- 
OBK-TXRUINATION— DUTY  OF  CARRIER. 

1.  The  fact  that  a  passenger  accepting  iias- 
sage  on  a  freight  train  assTimeB  risks  not  Inci- 
dent to  travel  on  a  passenger  train  does  not  re- 
lieve the  carrier  trvm  exercising  the  utmost 
care  in  the  operation  of  the  train  for  tht  safety 
of  the  pasBenger. 

2.  tJod«-  the  contract  of  shipment,  a  person 
rode  In  the  car  to  look  after  and  care  for  the 
property  shipped.  The  car  was  temporari^ 
atopped  at  a  place  were  it  could  not  be  anloadea, 
aud  with  the  onderstandlng  that  it  would  be 
placed  at  a  more  convenient  place  the  next 
morning.  Tb.9  person  left  tbe  car  during  the 
night,  and  returned  to  it  In  the  morning.  Held, 
that  he  had  not,  as  a  matter  of  law.  ceased  to 
be  a  passeoRer. 

3.  A  person  entitled  to  passage  on  a  tnlu  be- 
tween two  points  is  entitled  to  tbe  protection  of 
a  passenger  from  the  starting  point  to  the  ap- 
propriate and  usual  stopping  place  at  the  final 
destination. 

Appeal  from  District  Court,  Clay  County; 
A.  H.  Carrigan,  Judge. 

Action  by  A.  D.  Hardin  against  the  Pt 
Worth  ft  Denver  City  Railway  Company. 
From  a  judgment  for  deftadant,  plaintiff  ap- 
peals. Berersed. 

li.  a  Barrett,  Geo.  A.  Watts,  and  W.  T. 
Allen,  for  appellant  Stanley,  Spbonta  ft 
Thompson,  for  appellee. 

8PEBB,  J.  On  July  11.  190B;  one  Tbnegr 
shipped  hlB  household  goods,  bogs,  chickens, 
etc.  OTsr  ttM  appellee's  Una  of  road  from 
Avondale;  Ttau,  to  Henrietta,  Tex.  Under 
tbe  contract  of  shipment  with  the  cmnpasy. 
tiw  appellant  rode  In  the  car  to  look  after 
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and  care  for  the  property.  Hie  car  reached 
Henrietta  late  In  the  aftenuxm  <HC  the  day— 
too  late  to  be  unloaded— and  was  cot  out  of 
the  train  and  left  on  a  side  track  until  the 
return  of  tbe  train  from  Wichita  Falls  on 
tbe  next  morning,  when  It  was  coupled  onto 
and  spotted  at  the  platform  where  It  could 
be  nnlouded.  Appellant  left  the  car  that 
night,  and  slept  on  tbe  depot  platform  until 
about  daylight,  when  It  b^an  to  rain,  and 
he  and  his  son  then  went  Into  tbe  car.  Some 
time  about  8  a.  m.  or  9  a.  m..  while  tbe  ap- 
pellant was  yet  In  the  car,  "fixing  to  feed  the 
!  hogs  and  chickens."  the  train  crew  made  the 
i  coupling  which  Is  alleged  to  have  resulted  in 
1  the  Injuries  sued  for. 

The  trial  judge  evidently  oonsldued  tbat 
the  relatlcm  of  carrier  and  passenger  had 
ceased  to  exist  between  appellee  and  appel- 
lant at  the  time  of  the  Injuries,  for  he  de- 
fined negligence  as  the  failure  to  do  tiiat 
which  an  ordinarily  prudent  person  would  do 
under  all  the  clrcumatances  of  the  case,  or 
doing  that  which  an  ordinarily  prudent  per^ 
son  would  not  have  done  under  all  the  dr- 
cumstances  of  tbe  case,  and  refused  the  q>e- 
clal  charge  correctly  embodying  a  statement 
of  the  law  applicable  to  tbat  relation.  His 
action  In  this  particular  is  presented  as  er- 
ror by  appropriate  asaignments,  which  we 
I  think  must  be  sustained.  Arrlngton  v.  T.  ft 
'  P.  Ry.  Co.,  70  S.  W.  551,  ©  Tex.  Ct  Rep. 
■  69;  Knauff  v.  San  Antonio  Ttactlon  Co.,  70 
''  S.  W.  1011.  e  Tex.  Ct  Rep.  240;  C.  T.  ft 
N.  W.  Ry.  Co.  V.  Smith.  73  8.  W.  537,  7  Tex. 
Ct.  Rep.  349.  It  has  been  repeatedly  held  In 
this  state  that  common  carriers  must  exer- 
cise the  "utmost  care"  for  tbe  safety  of  their 
passengers.  Gallagher  v.  Bowie,  66  Tex.  266. 
17  S.  W.  4ffJi  Railway  v.  Welch.  86  Tex. 
203.  24  S.  W.  390,  40  Am.  St  Rep.  829;  Rail- 
way V.  Kennedy.  12  Tex.  Civ.  App.  G54.  35 
S.  W.  335.  And  although  the  expression  is 
sometimes  varied,  and  a  different  phraseology 
employed,  this  Is  the  measure  of  care  in 
most,  If  not  all,  the  ether  states  of  the  Union. 
Hutchinson  on  Carriers,  8  501;  9  Cent  Dig. 
col.  1014.  It  can  make  no  difference  that 
the  vehicle  Is  a  freight  car  ratbw  than  the 
usual  passenger  coach;  the  degree  of  care  is 
the  same.  Mexican  C.  Ry.  Co.  v.  I^urlcella 
(Tex.  Civ.  App.)  26  S.  W.  301;  Id..  87  Tex. 
277,  28  8.  W.  277,  47  Am.  St  Hep.  103; 
Hutchinson  on  Carriers,  {  538a.  Nattirally 
there  are  risks  assumed  by  the  passenger 
when  he  accepts  passage  on  a  freight  train 
tbat  would  not  be  Incident  to  travel  upon  a 
passenger  train,  but  this  does  not  lessen  the 
degree  of  care  to  be  exercised  by  tbe  carrier 
In  the  operation  of  such  freight  train.  It 
follows  from  what  we  have  said  that  we 
are  of  opinion  the  evidence  was  not  $uch 
as  to  authorize  the  trial  court  to  assume  in 
bis  charge  that  the  appellant  had  ceased  to 
be  a  passenger,  and  that  be  should  at  least 
have  submitted  that  qnestltm  to  the  jury,  as 
requested. 

In  Ormond  t.  Hayes,  60  Tex.  180,  It  is  said: 
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"The  evidence  shows  that  the  deceased  was 
received  as  a  passenger  on  defendant's  train, 
•ind  that  hiB  wife,  infant  child,  and  nurse, 
who  were  nnder  his  charge,  were  also  so  re- 
ceived as  passengers.  The  proof  also  dis- 
closes the  fact  that  the  defendant's  servants, 
without  objection,  received  from  him,  at  the 
same  time,  as  baggage  to  be  by  them  trans- 
ported,  a  considerable  number  of  bulky  ar- 
ticles of  furniture,  bedding,  and  clotliing, 
which  tbey  agreed  and  bound  themselves  to 
delirer  to  bim  at  bis  point  of  destination. 
It  does  not  appear  that  for  this  considerable 
amount,  of  baggage,  consisting  of  a  number 
of  articles,  the  defendant  gave  bim  any 
clieck,  receipt,  or  any  kind  of  evidence  or 
token  of  their  possession  of  it  Under  all 
the  circumstances  disclosed  in  evidence,  when 
we  consider  the  nature  and  quantity  of  the 
baggage  and  the  absence  of  any  baggage 
cliecks  or  receipt  to  the  deceased,  we  thick 
he,  aa  such  passenger,  bad  a  right  to  go  to 
the  baggage  car  for  the  purpose  of  identify- 
ing and  claiming  his  property,  and  receiving 
it  from  the  employes  of  defraidants,  and,  if 
be  did  no  more  than  simply  aid  and  assist 
the  defendant's  employes  in  identifying  and 
removing  bis  own  baggage  from  the  car  to 
the  platform,  that  the  court  stated  the  law 
too  strongly  against  plaintiff  when  it  inform- 
ed the  Jury  that  these  acts  of  his,  In  relation 
to  his  own  baggage,  constituted  him  a  fel- 
low servant  with  the  employes  of  defend- 
ants. We  think,  under  the  special  facts  of 
tbls  case,  as  disclosed  in  the  record,  that  the 
relation  of  carrier  and  passenger  had  not  en- 
tirely ceased,  for  all  purposes,  to  exist  and 
that  the  deceased  had  the  right  under  the 
facts  of  this  case,  to  look  after  his  baggage, 
and  that  by  so  doing,  and  by  Aiding  the  serv- 
ants of  defendants  in  selecting  and  removing 
It  from  the  car,  he  did  not  lose  all  the  rights 
of  a  passenger,  and  thereby  become  a  servant 
and  an  employs  of  defendants." 

In  St  Louis  &  S.  W.  Ry.  Co.  v.  Humphreys 
(Tex.  ClT.  App.)  62  8.  W.  791,  the  plaintiff, 
who  was  a  passenger  on  defendant's  train, 
left  the  train  which  had  stopped  for  dinner, 
and  went  to  the  post  office,  which  was  about 
100  feet  distant  from  the  train,  on  the  side 
opposite  from  the  depot  to  purchase  some 
stamps.  After  getting  the  stamiis  she  start- 
ed to  return,  when  ahe  noticed  that  the  train 
was  in  motion.  She  ran.  and  in  her  effort 
to  board  it  she  was  injured.  She  was  held 
to  be  entitled  to  the  protection  of  a  passen- 
ger. So,  in  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  T.  Overfleld  (Tex.  Civ.  App.)  47  S. 
W.  G84,  it  is  said:  "We  are  of  opinion  that 
a  passenger  is  not  required  to  remain  upon 
8  train  from  the  starting  point  to  the  point 
of  destination,  and  permitted  to  alight  at  an 
Intermediate  station  only  for  some  purpose 
connected  with  bis  Journey.   Getting  off  at 


intermediate  stations,  from  motives  of  either 
husiness  or  curiosity,  has  been  held  not  to 
deprive  one  of  his  charactra  as  a  imssenger. 
or  of  tiis  right  to  precautions  for  his  safety 
as  such.  We  conceive  the  correct  rule  to  be 
that  be  remains  a  passenger,  on  getting  off 
at  intermediate  stations,  so  long  as  his  ob- 
ject in  doing  so  is  not  inconsistent  with  the 
character  of  passenger."  Again,  it  has  been 
held  that  the  passenger  loses  none  of  the 
rights  of  a  passengw  by  getting  off  at  an 
intermediate  station  to  deliver  a  private  mes- 
sage to  a  person  on  the  platform.  Galveston, 
H.  &  S.  A.  Ry.  Go.  Cooper  (Tex.  dv.  App.) 
20  S.  W.  990. 

This  court  held  in  Texas  &  P.  Ry.  Co.  t. 
Dick,  63  S.  W.  895.  in  an  opinion  by  Mr. 
Justice  Hunter,  that  a  passenger  while  yet 
upon  the  premises  and  depot  grounds,  though 
making  his  departure  therefrom,  was  entitled 
to  the  protection  due  from  a  common  carrier 
to  Its  passengers. 

The  testimony  as  disclosed  by  the  record 
before  us  tends  to  show  tliat  the  car  u\ton 
which  apitellant  was  riding  was  stopped  tem- 
porarily at  a  point  where  it  could  not  be 
unloaded,  and  with  the  understanding  upon 
the  part  of  both  appellant  and  appellee  that 
it  would  be  placed  at  a  more  convenient 
point  the  next  morning.  It  was  the  duty  of 
appellee  to  put  this  car  at  the  usual  stopping 
place  for  such  freight  as  this  car  was  loaded 
with,  and  its  duty  was  not  performed  until 
that  was  done.  The  evidence  further  indi- 
cates that  appellantfs  absence  from  the  car 
was  temporary  only,  and  that  be  at  no  time 
left  the  premises  of  appellee.  He  was  right- 
fully on  the  car  at  the  time  of  the  accident. 
He  was  entitled  to  passage,  and  the  protec- 
tion of  a  passenger  from  Avondale  to  Hen- 
rietta. This  means  all  the  way  from  the 
starting  point  to  the  appropriate  and  usual 
stopping  place  at  the  final  destination.  Un- 
der the  contract  appellee  woold  hare  had  no 
right  to  prevent  his  presence  in  the  cor  at 
the  time  of  tbe  injuries.  These  things  be- 
ing true,  appellee's  servants  either  knew  or 
must  be  held  to  have  known  that  he  was  in 
the  car  when  they  attempted  to  couple  on 
to  it.  We  think  it  was  in  the  minds  of  the 
parties  to  the  contract  that  appellant  ahould 
remain  in  and  about  the  car  until  it  was 
delivered  at  the  usual  stopping  place  in  Hen- 
rietta and  a  reasonable  time  for  unloading 
allowed.  The  assignments  raising  this  ques- 
tion are  therefore  sustained. 

We  cannot  consider  alleged  errors  which 
are  confessedly  in  favor  of  appellant.  Nor 
can  we  see  how  appellant  has  been  preju- 
diced by  the  failure  to  charge  upon  the  Issne 
of  discovered  p^,  If  such  issue  can  be  in 
the  case. 

For  the  etrots  dlacmaed,  the  judgment  la 
reversed,  and  the  cauae  remanded. 
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PIERSOX  T.  BLANTON. 
<Coart  of  Civil  Appeals  of  Teza«.    Dec.  1, 

1903.) 

DESCENT  AND  DISTRIBUTION— PRIORITY  OF 
GLAIUB— COSTS. 
1.  On  petition  of  an  administratrix  (or  direc- 
ttai  in  payins  daims  against  an  estate,  tlie 
eoart  xaTtt  the  claim  ot  another  creditor  priority 
OT«r  aer  own,  but  charged  the  costs  against 
the  estate,  on  a  finding  that  the  proceeding  wag 
in  gof>d  faith,  and  in  the  pradent  discharge  of 
her  dntiM  aa  administratrix.  HtU,  on  appeal, 
that  the  ordar  m  to  costa  will  not  be  disturbed 
in  the  absence  of  a  statement  ot  facta  showing 
diat  the  finding  was  not  instified. 

Appeal  from  District  Court,  QalTestou 
County;  Bobt  Q.  Street,  Judge. 

Petition  by  Mary  U  Blanton,  administra- 
trix, for  direction  as  to  the  dlsposItloD  of  the 
proceeds  of  the  eetate  of  Robert  Mllllcb,  de- 
ceased. From  an  order  charging  costs  in  the 
proceeding  against  the  estate,  claimant.  A.  L. 
Fl»8oii,  appeals.  Affirmed. 

Wm.  T.  Anstlii,  fin-  qipellant  6.  8.  Haos- 
«na.  toe  appellee. 

GILL,  J.  The  appellee,  as  admlnlatratrlz 
of  the  estate  of  Robert  MllUcta,  deceased,  filed 
in  the  county  court  itf  Oalveston  county, 
where  sncta  administration  was  pending,  a 
petition  representing  tbat  she  had  In  her 
hands,  as  adminlstratxlx,  the  snm  of  OOB, 
proceeds  of  tbe  sale  of  property  belonging  to 
the  estate,  wUcb  comprised  tbe  mtlre  es- 
tate; tliat.  after  deducting  costs  at  adminls- 
tratton,  tbere  remained  of  tills  sum  only 
1107.71^  whlcb  was  snbject  to  tlie  payment 
of  two  claims  which  had  he&a  prerlonsly  a» 
signed  by  this  court  to  the  third  class.  Tlx., 
the  claim  of  aivellant  for  9140,  with  Inter- 
est and  attorney^  fees,  and  another  in  taror 
of  petitioner  for  fM  and  Interest.  Petitioner, 
after  setting  out  tbe  nature  of  the  two 
claims,  as  affecting  the  matter  of  priority 
in  payment  out  of  a  fond  Insufficient  to  pay 
both,  i^yed  tbe  court  to  direct  her  wblcb 
claim  she  should  pay  first,  or  whether  ttiey 
should  be  paid  i»ro  rata.  Appellant  answered, 
makhv  llie  potait  that  petitioner  was  not  the 
sole  owner  of  her  claim,  but  that  her  two 
minor  <ddldren  owned  a  half  lnt»est  therein, 
and  fnrtber  sought  preference  orer  the  en- 
tire dalm.  The  prolnte  Judge,  on  the  Issues 
fbm  made,  ordered  the  clalnu  paid  pro  rata. 
On  appeal  to  the  district  court,  appellant's 
claim  was  gtren  priwlty,  bnt  the  costs  were 
adjn^^ed  to  be  paid  the  estate.  On  this 
point  the  court  found  fliat  the  proceeding  was 
bwtttnted  in  good  fftith,  and  tn  the  cause 
of  a  prndoit  dlsdharge  of  ha  duties  as  such 
administratrix.  The  appeal  is  solely  on  the 
question  of  costs;  tbe  appellant  making  the 
pi^nt  fbat;  as  the  appellee  was  pressing  a 
private  claim  against  tbe  estate,  her  failure 
to  pieTBil  Imposed  the  costs  on  her,  as  socb 
a  result  would  on  any  other  litigant  There 
Is  no  stetemmt  ot  facts.  The  appellant  as- 
sorted  that  Ibe  claim  was  jointly  owned  by 
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appellee  and  her  minor  children.  This  may 
bsTe  been  shown.  Tbe  claims  had  been 
classified  by  tbe  probate  court  as  of  equal 
dignity.  The  administratrix  was  confronted 
with  the  question  of  priority  or  pro  rata  pay- 
ment She  had  the  right  to  seek  direction 
upon  the  point,  and,  in  tbe  absence  of  a  state- 
ment of  facts,  we  are  unable  to  say  ^t  tbe 
finding  of  tbe  court,  in  tbe  llgbt  of  such  facts 
as  be  beard,  did  not  Justify  his  course. 
The  judgment  is  affirmed. 


WESTERN  UNION  TELEGRAPH  00.  T. 
SHAW  et  aL* 

(Court  of  CiTil  Appeals  of  Texas.    Not.  4, 
1903.) 

TELBORAFEt-DaLAT  OF  HraSAQB— NBOU- 
aONCBt-MBNTAI.  ANOUISU-^D- 
RISOICTION  or  CAUSE. 

j     1.  A  message  received  by  a  telegraph  company 
In  the  erening,  mider  a  contract  for  prompt  de- 
j  liTery  to  plaintiff,  was  transmitted  the  follow- 
j  ing  morning,  but  not  deliTered  until  5  o'clock 
I  in  the  eTralng,  thoogh  proi>er  diligence  would 
I  haTe  secured  prompt  dellTery.    The  delay  pre- 
vented plaintiff  from  readdng  her  mother's  bed- 
i  side  before  her  death.   Held,  that  the  company 
<  was  guilty  of  negligence  wt^di  was  the  proxi- 
mate cause  of  plaintiff's  mental  anguish. 

2.  The  courts  of  the  state  have  jurisdiction 
of  a  cause  of  action  in  favor  of  a  nonresident 
plaintiff  against  a  corporation  doing  tKuiness  in 
the  state,  though  the  proceeding  is  not  in  rem. 

3.  lu  an  action  for  In  delivolng  a  tele- 
^am,  it  was  not  prejudicial  error  to  permit  the 
jury  to  take  with  them  to  the  jury  room  a  copy 
of  it  where  there  was  other  evidence  showing 
clearly  the  time  It  was  received  and  delivered  by 
the  company. 

4.  Where  evidence  tended  to  show  an  agree- 
ment a  telegraiA  company  to  send  a  particu- 
lar message  on  the  night  it  was  receired.  it  was 
for  the  jury  to  say  whether  the  company's  ordi- 
nary rale  as  to  the  dosing  of  the  offlce  at  night 
should  apply. 

Appeal  from  District  Court  Bell  Oonnty; 
John  M.  Fnnnan,  Judge. 

Action  by  Mrs.  Fannie  Shaw  and  others 
against  tbe  Western  Union  TelG^rapb  Com- 
pany. From  a  judgment  In  ftvor  of  plain 
tiffs,  defendant  appeals.  Affirmed. 

Clark  &  BoUuger  and  J.  A.  Eibler,  tor  ap- 
pelant. John  B.  Dunett  for  appellees. 

FISHER.  O.  J.  This  was  an  action  for 
mental  pain  and  anguish,  alleged  to  have 
been  suffered  by  the  appellee  Mrs.  Fannie 
Shaw  by  reason  of  the  delay  of  a  message 
sent  from  Belton,  Tex.,  to  her  at  Cfalckasha, 
I.  T.,  a  copy  of  wblcb  Is  as  follows:  "Bel- 
ton,  T^cas,  April  3,  1902.  To  Mrs.  Fannie 
9haw,  Chlckasha,  I.  T.  Grandma  is  seriously 
111.  Come  if  yon  can.  [Signed]  Arthur  Ja- 
cobs." Appellees  alleged  tbat  said  message 
was  delivered  to  the  defendant  at  Belton  at 
7  p.  m.,  April  8,  1902,  and  that  If  defend- 
ant bad  used  diligence  and  ordinary  care  in 
Its  transmission  and  delirery,  Mrs.  Fannie 
Shaw  would  have  received  the  same  before  0 


•Rehearing  denied  December  18,  tHW. 
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o'clock  p.  m.  on  said  date,  and  that  under  no 
circumstances  should  the  delirery  of  said  mes- 
sage bave  been  delayed  later  tbau  9  a.  m.  on 
April  4tta,  but  that  in  truth  and  In  fact  said 
message  was  not  delivered  to  her  until  6  p. 
m.  on  said  April  4th;  that,  If  said  message 
had  been  delivered  at  or  before  9  p.  m.  on 
April  3d,  she  would  have  taken  a  trahi  which 
left  Chiekasba  for  BeJtou  at  about  1  a.  m. 
OD  the  morning  of  April  4th,  aod  would  have 
arrived  at  Beltou  at  about  4  p.  m.  on  the 
same  day,  or,  if  said  message  had  been  deliv- 
ered to  her  at  any  time  during  the  forenoon 
of  April  4th,  she  would  have  taken  a  train 
which  left  Cblckasha  for  Belton  at  1:45  p. 
m.  on  said  date,  and  would  have  arrived  at 
Belton  at  about  4  a.  m.  on  April  5th,  but 
that  on  account  of  said  delay  she  could  not 
and  did  not  arrive  at  Belton  until  4  a.  m.  on 
the  morning  of  April  eth.  Appellees  also  al- 
leged that  "QcaDdma"  referred  to  In  said 
message  was  her  mother;  that  her  name  was 
Mrs.  Sapbronla  Turner;  that  she  died  at  7:20 
p.  m.,  April  5th,  more  than  seven  hours  be- 
fore appellee  Mrs.  Fannie  Shaw  arrived  at 
Belton.  Plaintiffs'  petition  also  contained 
the  usual  allegations  of  notice  of  the  irapor* 
tance  of  said  message,  and  the  consequent 
mental  pain  and  anguish  resulting  to  Mrs. 
Shaw  from  the  delay,  alleging  damages  in 
the  anm  of  $1,990. 

Appellant,  as  defendant  below,  answered 
by  general  demurrer,  general  denial,  and  spe- 
cial answers,  as  follows:  (1)  That  It  had 
never  received  for  transmission  the  message 
described  In  plaintiffs'  petition.  (2)  That,  if 
It  did  receive  such  message  for  transmission, 
the  same  was  delivered  by  defendant  and 
received  by  plaintiff  Mrs.  Fannie  Shaw  in 
ample  time  for  her  to  have  arrived  at  Belton 
by  due  course  of  train  anterior  to  the  death 
of  her  mother;  and,  further,  that,  If  she  did 
not  arrive  at  Belton  In  time  to  see  her  moth- 
er before  her  death,  such  nonarrlval  was 
due  entirely  to  her  own  negligence,  and  not 
to  this  defendant.  <3)  That  If  defendant 
ever  received  any  such  message  for  trans- 
mission, as  alleged  by  plaintiffs,  the  same 
was  to  be  transmitted  from  a  point  in  the 
state  of  Texas  to  a  point  In  the  Indian  Ter- 
ritory, and  the  same  therefore  became  and 
was  an  Interstate  message,  and  was  not  gov- 
erned by  the  laws,  of  the  state  of  Texas,  but 
by  the  laws  of  the  Indian  Territory,  which 
were  governed  by  the  laws  of  the  stete  of 
AAansas,  and  that  by  an  act  of  Congress 
and  the  decisions  of  the  courts  of  the  Indian 
Territory  no  recovery  can  be  had  for  mental 
anguish  or  suffering  for  mere  breach  of  cotv 
tract  unaccompanied  vritb  any  physical  in- 
jury or  damage;  that,  therefore,  the  rights 
of  the  parties  to  the  contract  for  the  trans- 
mission of  said  message  were  governed  by 
the  laws  of  the  Indian  Territory,  and  the 
plaintiffs  could  not  recover  in  this  action  for 
the  mental  pain  and  anguish  alleged.  (4) 
That  defendant  at  and  for  a  long  time  prior 
to  the  receipt  of  the  message  in  question  bad. 


under  Its  reasonable  rules  and  regulations, 
established  office  hours,  to  wit,  from  8  a.  m. 
to  8  p.  m.,  for  the  conduct  of  its  business  at 
Its  Cblckasha  office,  and  although  It  used 
the  utmost  care  and  diligence  In  the  trans- 
mission of  such  message  after  Its  receipt  at 
Belton  at  7:30  p.  m.  on  April  3d,  It  was 
unable  to  transmit  said  message  before  8 
p.  m.  on  said  date,  the  hour  at  which  its 
office  closed;  that  after  the  receipt  of  said 
message  at  its  Cblckasha  office,  although  it 
used  the  utmost  diligence,  it  was  unable  to 
effect  a  delivery  of  said  message  until  3:45 
p.  m.  on  April  4,  1902. 

A  trial  of  the  cause  on  February  25,  1903, 
before  a  Jury,  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  the  plalntlCFs  for  the  sum 
of  ¥1,325. 

There  Is  a  further  allegation  In  defend- 
ant's answer  as  follows:  "Defendant  fur- 
ther shows  that  after  the  receipt  of  said 
message  at  Its  Cblckasha  office  on,  to  wit. 
the  morning  of  April  4, 1902,  although  it  used 
the  utmost  diligence,  it  was  unable  to  effect 
a  delivery  of  said  message  until  about  3:45 
p.  m.  of  said  date,  when  the  same  was  de- 
livered." 

We  And  that  the  message  described  in  the 
plaintiffs'  petition  was  received  by  the  agent 
of  appellant  at  Belton  at  the  time  alleged, 
under  a  contract  that  the  same  would  be 
forwarded  and  promptly  delivered  at  Cblck- 
asha, Indian  Territory;  that  the  message 
was  received  at  the  Cblckasha  office  on  the 
morning  of  April  4th,  but  was  not  delivered 
to  the  appellee  until  about  5  o'clock  in  the 
evening  of  that  day,  and  that  proper  dili- 
gence was  not  exercised  In  order  to  deliver 
tUe  same  to  her,  and  if  diligence  had  been 
exercised  delivery  could  have  been  made  in 
time  for  the  appellee  to  have  taken  the  train 
and  reached  the  bedside  of  her  mother  be- 
fore her  death,  and  that  the  failure  of  appel- 
lant lo  the  reelect,  as  pointed  out,  was  neg- 
ligence, which  was  the  proximate  cause  of 
the  mental  anguish  suffered  by  the  plaintiff, 
and  the  cause  of  her  failure  to  reach  the  bed- 
side of  her  mother  before  her  death.  If  the 
message  had  been  delivered  on  the  morning 
of  the  4th,  or  wltliln  a  reasonable  time  after 
It  was  received  at  the  Cblckasha  office,  the 
plaintiff  would  have  been  enabled  to  board 
the  train  leaving  Chiekasba  for  Belton  at 
1:45  p.  m.,  April  4th,  or  another  train  leav- 
ing Cblckasha  at  1  o'clock  a.  m^  April  5th. 
passage  on  either  of  which  would  have  put 
her  in  Belton  In  time  to  have  reached  the 
bedside  of  her  mother  before  her  death.  By 
reason  of  her  condition  and  the  prepara- 
tions she  was  required  to  make  for  the  Jour- 
ney, she  was  not  enabled  to  take  the  last- 
mentioned  train,  but  was  required  to  delay 
her  departure  from  Cblckasha  to  the  1:45 
p.  m.  train  of  April  5th;  and  we  find  In  this 
connection  that  the  facts  and  circumstances 
testified  to  by  Mrs.  Shaw  authorized  the  ver- 
dict of  the  Jury  on  the  Issue  that  she  was 
I  not  guUty  of  negligence  In  failing  to  take 
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paaaage  upon  the  first  tntn  tbat  left  after 
she  recelred  the  message.  We  also  find  that 
there  is  evidence  In  the  rec(»d  authorizing 
the  amount  of  damages  fomid  by  the  rerdlct 
of  the  Jury. 

The  point  raised  In  appellant's  first  assign- 
ment of  error  was  passed  npon  by  this  court 
In  the  case  of  N.  Y.  Mutual  Ins.  Go.  v.  Nich- 
ols, 24  &  W.  Oil.  and  It  was  tliere  held  that 
the  courts  of  this  state  bad  Jurisdiction  of  a 
cause  of  action  In  fiiTor  of  a  nonresident 
plalnttfl  against  a  coiporatlon  doing  business 
here  In  Texas,  although  the  proceeding  Is  not 
one  In  rem. 

The  question  raised  In  appellant's  third 
and  fourth  assignments  ot  error  was  decided 
against  its  contention  by  the  Supreme  Court 
of  this  state  in  the  case  of  Telegraph  Ga  t. 
WaUer,  74  8.  W.  751. 

There  la  no  merit  In  appellant's  second  as- 
signment of  error.  There  was  no  variance 
calculated  to  mislead.  On  the  contrar^v  the 
evidence  clearly  showtf  that  the  message  sent 
for  transmiasifm  was  received  by  the  Chtcka- 
sha  office  in  time  to  have  been  delivraed, 
and  the  message  deBcrlbed  In  the  petition  Is 
clearly  Identified  by  the  testimony  of  tbe 
agents  of  appeUant 

Appellant's  fifth  assignment  of  error  com- 
plains tbat  the  court  erred  In  overruling  its 
motion  for  a  new  trial  because  the  juiT, 
wltbout  the  appellant's  biowledge  and  con- 
sent, in  retiring  to  deliberate  upon  their  ver- 
dict; carried  with  them  a  copy  of  the  mes- 
sage. It  does  not  appear  tbat  the  Jury  read 
this  message  or  considered  it  whatever,  after 
retiring  to  deliberate  npon  their  verdict 
Ck>n8equently  tt  would  be  mere  guesswork  to 
my  that  th^  were  Influenced  by  anything 
appearing  upon  the  £ace  of  this  paper;  but 
however,  if  tiiey  bad  read  the  paper,  it  Is 
difficult  to  perceive  bow  the  knowle^^  ob- 
tained fom  anything  contained  In  It  could 
have  Influenced  them  in  reaching  the  ver- 
dict tiiey  returned,  because  it  is  clear  from 
the  evidence  that  the  message  In  question 
was  received  at  the  Chlcka'sba  office  on  the 
morning  of  April  4th,  and,  If  from  tbat  time 
diligence  had  been  used  to  promptly  deliver 
It,  Mrs.  Shaw  would  have  been  enabled  to 
take  a  train  and  reach  the  bedside  of  her 
mother  before  her  death,  and  it  is  clear  from 
the  evidence  that  from  the  time  tliat  tbe 
message  was  received  tbe  appellant  was 
gull^  of  an  unreasonable  delay  and  npgU- 
gence  In  failing  to  promptly  deliver  the 
same. 

What  we  have  stated  In  onr  findings  of 
fact  In  effect  dl^maes  of  the  question  raised 
In  appellant's  sixth  assignment  of  error. 
Our  findings  also  dispose  of  the  question 
raised  In  the  seventh  and  elghtii  assignments 
of  error. 

The  ^ige  of  the  court,  as  complained  of 
in  the  ninth  assignment  of  error,  was  cor^ 
rect  It  Is  troe  til^t  a  message  ordinarily 
sent  la  governed  by  tbe  reasonable  rules 
made  by  the  telegraph  company,  but  In  this 


case  ttiere  Is  some  evidence  to  the  effect  of 
an  agreement  tbat  this  message  should  be 
sent  and  delivered  the  night  It  was  received. 
This  Is  shown  by  the  testimony  of  the  witr 
ness  Arthur  Jacobs,  and,  in  view  of  this  evi- 
dence, it  was  a  question  of  fact  for  the  Jury 
to  determine  whether  the  ordinary  rule  as 
to  the  closing  of  the  office  during  the  night 
sboold  apply  and  govern  in  this  Instnni'p. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed.  Affirmed. 


LBA6UB  *.  WILUAMSON  «t  ol. 
(Court  of  Civil  Appuiils  of  Texas.   Dec;  9, 
1908.) 

SXBCUTOR'S  DEED— VALIDITY— STATUTE—KVI- 
DENC£^-ADMISS1BILITY. 

1.  Rev.  St.  imo,  art.  1879a,  validating  enles 
made  under  wills  probated  in  other  states,  does 
not,  iu  tbe  absence  ot  proof  of  adminiistratiou 
and  order  of  sale  by  a  probate  conrt,  validate  a 
deed  made  by  an  executor  under  such  a  will, 
where  tbe  will  contains  no  provision  exempting 
testator's  estate  from  administraticoi  bj  the 
probate  court,  end  grants  no  power  to  the  ezec- 
Qtor  to  sell  the  property  described  therein. 

2.  In  the  absence  of  proof  that  tbe  erantee  in 
an  executor's  deed  had  a  contract  with  tbe  tee- 
tator,  recitals  iu  such  deed  tbat  sadi  grantee 
had  a  daim  afloat  testator's  estate  for  locat- 
ing and  obtaining  patents  to  vnriona  tracts  of 
land,  which  was  the  only  consideration  (or  tbe 
conveyance,  are  bat  hearsay  declarations^  and 
cannot  be  used  as  evidence  of  any  equitable  ti- 
tle of  the  grantee  to  the  land  described  thweln. 

Error  from  District  Gomrt.  Grimes  County; 

J.  M.  Sralther,  Judge. 

Action  by  J.  B.  Coryell  against  W.  W. 
Williamson  and  others,  In  which  J.  C.  League 
Intervened  as  pnrchaser  pendente  lite  of 
Coryeirs  Interest  In  the  land  in  controversy. 
Prom  a  Judgment  for  defendants,  interven- 
ing platntltE  briugs  error.  Affirmed. 

Robt.  M.  Franklin,  for  plaintiff  In  error. 
W.  W.  Meacbum,  for  defendants  in  error. 

PLEASANTS.  J.  This  Is  an  action  Of  tres- 
pass to  try  title  brought  by  J.  B.  Coryell 
against  the  defendants  In  error  to  recover 
160  acres  of  land,  a  part  of  the  J.  W.  Dlbrell 
survey.  In  Grimes  county.  Plaintiff  In  error 
J.  C.  League  purchased  the  land  In  contro- 
versy from  J.  R.  Coryell  pendente  lite,  and, 
1^  permission  of  tiie  court,  intervened  in  tbe 
suit,  and  iRvsecuted  same  as  plaintiff.  Tlie 
title  set  up  by  plaintiff  Is  deralgned  through 
a  deed  fl»m  John  Thompson,  Jr.,  executor  of 
the  estate  of  J.  W.  Dlbrell,  deceased,  to  Wil- 
liam Little,  conveying,  along  wltb  otfler 
lands,  tbe  tract  In  controversy.  Omitting  the 
description  of  the  land  and  the  baliendum 
clause,  this  deed,  with  its  certificate  of  ac- 
knowledgment, la  as  follows: 

"The  State  of  Virginia,  Amhorst  Court 
House.  Know  all  men  by  these  presents: 
That  whereas  William  Little  of  the  State  of 
Texas,  located  In  the  State  of  Texas,  Land 
Certificates  of  twelve  hundred  and  ^hty 
acres,  that  was  owned  by  James  W.  Dlbrell, 
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deceased,  said  land  Certificates  being  located 
by  said  William  Little  in  tiiree  tracts,  one 
containing  stx  btmdred  and  forty  acres  In 
Grimes  County,  State  of  Texas,  and  tbe  otber 
two  containing  tiiree  hundred  and  twenty 
acrea  each,  being  in  Cook  Coanty,  State  of 
Texas,  and  patents  for  said  tracts  of  land 
having  been  issued  to  James  W.  Dlbrell.  Tbe 
patent  for  tlie  six  hundred  and  forty  acres 
In  Grimes  County  being  patent  No.  468  in 
Volume  No.  17,  dated  12tb  day  of  September, 
1S67,  and  the  patent  to  one  of  the  320  acres 
tract  In  Cook  County  being  patent  No.  4  in 
Vol.  No.  20,  dated  27th  day  of  December, 
1872.  And  the  patent  for  the  other  320  acre 
tract  In  Cook  County  being  patent  No.  321 
in  Vol.  No.  9,  dated  24th  day  of  October  A. 
D.  1861.  And  the  said  James  W.  Dlbrell 
having  departed  this  life  leaving  a  will  which 
has  been  probated  whereby  he  appointed  one 
John  Thompson,  Jr.,  Executor  of  his  will 
and  estate  and  faaTing  auallfled  as  such  Ex- 
ecutor and  said  William  Little  having  a  claim 
against  said  Und  for  locating  and  obtaining 
patrats  to  fhe  same,  now  tiieiefcMre  In  con- 
Btderatlon  of  the  premises,  and  In  payment 
and  satli^ctlon  of  said  WllUam  Little  said 
locatlDg  interest  In  said  land,  I,  John  Thom]>- 
sou,  Jr.,  Executor  of  the  will  and  estate  of 
said  James  W.  Dlbrell,  deceased,  have  grant- 
ed, bargained,  sold  and  released,  a.nd  do 
hereby  grant,  bargain,  sell  and  releaae  to  ttie 
aald  William  Little  that  certain  tract  of  land 
*  *  *  This  conveyance  being  wltboat  war^ 
ranty  and  being  In  full  settlement  of  said 
locating  interest  In  the  820  acre  tract  In  Cook 
County  and  the  remaining  480  acres  of  tbe 
640  acres  in  Grimes  County  and  not  hereby 
conveyed.  Witness  my  hand  and  scroll  for 
seal  this  8rd  day  of  Jnly  A.  D.  1875.  John 
Thompson.  Jr.,  Executor  of  Jamte  W.  Dlb- 
rell, Deceased.  [SealJ 

"State  of  Virginia,  Amhurst  County,  to 
wit  I,  Sam  M.  Henry,  Jodge  of  the  County 
Court  of  Amhurst  Coun^  ft  State  of  Vir- 
ginia, do  hereljy  certify  that  John  Tbompeon, 
Jr.,  Executor  of  James  W.  Dibrell,  deceased, 
who  hnth  signed  the  foregoing  deed,  being 
date  the  Srd  day  of  July,  ISJS,  this  day  ap- 
peared before  me  In  my  County  afbresald 
and  acknowledged  the  same  to  be  his  act  ft 
deed.  Given  under  my  hand  this  Srd  day 
of  July,  18(6.  Samuel  H.  Henry,  Judge  of 
the  County  Court  of  Amhurst  County. 

"State  of  Vlri^nia,  Amhurst  County,  to 
wit  I,  Charles  L.  EIUs,  Clerk  of  the  County 
Court  of  Amhurst  ft  State  aforesaid,  do  here- 
by certify  that  Samuel  H.  Henry  who  hath 
signed  the  foregoing  certificate  bearing  date 
the  Srd  day  of  July,  1875,  Is  Judge  of  the 
County  Court  of  Amhurst  County  duly  com- 
missioned and  qualified  as  such,  tlie  same 
being  a  Court  of  record  and  that  his  sig^ 
nature  to  the  same  Is  genuine.  Given  under 
my  hand  and  seal  of  my  ofllce  this  Srd  day 
of  July,  1875.  Ohaa.  L.  Ellis,  Clerk  of  Am- 
hurst County  Court.  [Seal.]" 

•The  defendants  objected  to  the  introduction 


of  this  deed  In  evidence  upon  the  following 
grounds:  First  because  no  order  of  the  pro- 
bate court  authorizing  the  sale  or  conveyanire 
of  any  land  belonging  to  the  estate  of  J.  W. 
Dlbrell  was  shown,  and  tbe  will  of  said  Dib- 
rell which  had  been  introduced  In  evidence 
by  plaintiff  did  not  authorize  the  executor  to 
make  said  deed,  nor  to  sell  the  land  thereby 
conveyed,  and  did  not  constitute  him  an  in- 
dependent executor;  second,  because  the  cer- 
tificate of  acknowledgment  Is  fatally  defect* 
Ive,  in  that  it  does  not  state  that  the  said 
John  Thompson,  Jr.,  was  known  to  the  officer 
to  be  the  person  who  executed  said  deed,  or 
that  he  was  proven  to  be  such  person,  and 
said  certificate  of  acknowledgment  does  not 
purport  to  hare  been  given  under  tbe  seal 
of  tbe  officer  who  makes  same,  and  no  seal 
was  affixed  thereto  by  such  ofl9cer.  These 
objections  were  sustained  by  tbe  court,  and 
plaintiff  was  not  permitted  to  Introduce  the 
deed  In  evidence.  T>e  only  question  pre- 
sented for  our  determination  is  whether  the 
trial  court  erred  in  excluding  the  deed  from 
evidence  upon  tiie  objections  above  stated. 
The  will  of  J.  W.  Dlbrell  contains  no  pro- 
vision exempting  bis  estate  from  administra- 
tion by  the  probate  court,  and  no  authority 
is  conferred  upon  the  executor  named  in  said 
win  to  sell  any  of  tbe  property  of  said  estate, 
except  a  certain  warehouse  situated  In  the 
city  of  Richmond,  Vs.,  tbe  revenues  from 
which  are  bequeathed  to  the  testator's  wUe 
during  her  lifetime.  The  executor  Is  au- 
thorized by  the  will  to  sell  this  warehouse  in 
event  the  rents  from  the  same  shall  at  any 
time  during  the  life  of  Oie  testator's  wife  so 
decrease  that  tbe  annual  Interest  on  the 
money  for  which  the  property  might  be  sold 
would  exceed  the  revenue  derived  finm  rent- 
ing same,  and  said  executor  Is  directed.  If 
same  had  not  been  previously  sold,  to  sell 
said  warehouse  at  the  death  of  the  testator's 
wife,  and  divide  the  proceeds,  together  with 
all  the  residue  of  the  estate,  real  and  per^ 
sonal,  not  otherwise  disposed  of  by  said  wHI, 
between  the  testator's  brothers  and  sisters. 
Such  being  the  character  of  tbe  will  under 
which  Thompson  acted,  article  1878a  of  the 
Revised  Statutes  of  1895,  Talldatlng  sales 
made  under  wills  probated  In  other  states  of 
the  United  States,  has  no  application,  and. 
no  administration  of  Dlbrell's  estate  and  or- 
der of  sale  by  a  probate  court  in  this  state 
being  shown,  the  act  of  the  executor  In  mak- 
ing said  sale  and  executing  the  deed  was 
void,  and  for  this  reason  the  trial  court  prop- 
erly refused  to  admit  the  deed  In  evidence. 

It  is  contended  by  plaintiff  that  even  It 
the  deed  was  Inadmissible  for  tbe  purpose  of 
showing  that  the  legal  title  to  tbe  land  there- 
by conveyed  passed  to  his  vendor,  the  recitals 
therein  contained  as  to  the  locative  Interest 
of  Uttle  In  the  lands  rendered  it  admissible 
in  evideuce  tor  the  purpose  of  establlsliiug 
such  interest  in  Little.  There  Is  no  evidence 
In  the  record  tending  to  show  that  Little  had 
any  contract  with  Dlbrell  for  the  location  <tf 
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any  land,  or  that  be  located  any  land  belong- 
ing to  Dlbrell;  and  tbe  recitala  in  this  deed 
are  bat  bearsay  declaratlona,  and  cannot  be 
used  as  evidence  of  any  equitable  title  in 
Little  to  the  land  in  controversy. 

It  Is  unnecessary  for  us  to  determine  the 
questions  raised  by  tbe  remaining  objections 
to  the  deed.  We  are  of  opinion  that  the 
Judgment  of  the  court  below  sbould  be  af- 
firmed, and  It  la  10  ordered.  Affirmed. 


PARSHALL  V.  CLAKK. 
(Court  of  Civil  Appeals  of  Texas.   Nov.  28, 

1903.) 

APPEAL  BOND— ALTERATION— PARTIES— 
VALIDITY. 

1.  In  the  absence  of  evidence  that  an  altera- 
tion appearing  on  the  face  of  an  appeal  bond 
was  made  after  its  execution,  a  motion  on  this 
ground  to  dismiss  tbe  appeal  should  be  over- 
ruled. 

2.  An  appeal  bond  executed  br  a  party  to  an 
action  Is  valid  as  to  him,  and  binds  nim  to  pay 
anr  judgment  against  him,  though  executed 
with  one  not  a  party  as  Joiut  principal. 

Appeal  from  Fannin  County  Conrt;  T.  O. 
Bradley,  Judge. 

Suit  by  L.  C.  Clark  against  H.  B.  Parshall. 
From  B  Judgment  of  the  county  court  dis- 
missing an  appeal  from  the  Jtistictfs  conrt, 
defendant  appeals.  Beversed. 

Gross  ft  Gross,  for  appellant. 

BAINET,  G.  3.  This  suit  originated  In  tbe 
Justice's  conrt  In  tbe  county  court  a  mo- 
tion was  sustained  dismissing  tbe  appeal  on 
the  ground  of  alleged  defects  In  the  appeal 
bond.  The  bond  Is  as  follows: 

"L.  G.  Clark  vs.  H.  E.  Parsball.  Justice 
Oonrt  Prect  No.  6  Fannin  Co.  Texas.  No. 
4376.  Whereas  on  the  28th  day  of  Oct.  1002 
in  the  above  entitled  and  numbered  suit  pend- 
ing In  the  above  named  court  at  a  term  of 
said  court  thai  In  session  a  flnal  Judgment 
was  rendered  by  said  court  In  favor  of  L.  C. 
Claric  against  BL  B.  Parshall  for  the  sum  of 
One  hundred  and  thirty  &  ■Vioe  dollars, 
and  whopoaa  Bi-Ti-PoM-<i"Ooi  «--flwn-eoia- 
IwoodHrf  Ohasi  HlfeoboFu  ond  Li  HlMohcpnT 
bm.w9  Intewewpd  la  said  suit  from  which  said 
Judgment  H.  B.  Parshall  and  B.  T.  Fox  & 
Co.  have  appealed  to  the  County  Conrt  of 
Fannin  County.  Now  therefore  we  the  said 
appellant,  H,  E.  Parshnll  and  B.  T.  Fox  & 

Co.  as  principals  and  as  sureties  hereby 

bind  ourselves  to  pay  to  tbe  appellee,  L.  G. 
Clark,  the  sum  of  Two  hundred  and  seventy 
dollars,  conditioned,  that  the  above  bounden 
principals  shall  prosecute  their  appeal  to 
ettoctt  and  shall  pay  ott  and  satisfy  tbe  Judg- 
ment which  may  be  rendered  against  them 
on  said  appeal.  H.  E.  Parsball  (Principal). 
B.  T.  Fox  &  Co.  (Principal).  E.  Eppstein. 
Surety  for  B.  T.  Fox  &  Co.  B.  Davis.  J. 
W.  Gross.   B.  W.  HcKey.** 


T  L  8m  AltoratUu  of  InatnimaDta,  nO.  t,  Ctft. 


The  alleged  defects  were: 
First.  That  the  bond  shows  on  Its  face 
that  It  had  been  materially  altered  since  its 
execution.  The  bond,  on  Its  face,  does  not 
show  that  the  alteration  tbereon  was  made 
after  Its  execution,  and  no  evidence  was  pro- 
duced to  that  effect.  In  the  absence  of  such 
evidence,  the  first  ground  of  the  motion 
should  have  been  overruled. 

Tbe  other  ground  alleged  In  the  motion  is 
to  tbe  eCrect  that,  the  Judgment  being  against 
H.  EL  Parshall  only,  he  alone  should  have 
executed  tbe  bond  as  principal,  and  that  tbe 
Joinder  of  B.  T.  Fox  &  Co.  as  principal  there- 
in, and  the  signing  of  some  of  the  sureties 
as  such  for  B.  T.  Fox  &  Co.  only,  does  not 
bind  Parshall  alone  to  pay  off  tbe  Judgment 
that  may  be  rendered  against  bim.    As  far 
as  the  record  shows,  B.  T.  Fox  &.  Co.  were 
I  not  parties  to  the  proceedings  in  the  Jus- 
{  tice's  court,  though  appellant.  In  his  brief. 
!  states  that  they  Intervened  therein.  But 
be  this  as  It  may,  the  bond  Is  such  as  would 
bind  Parshall  and  his  sureties  If  Judgment 
were  rendered  against  him  alone.   If  B.  T. 
Fox  &  Co.  were  not  imrtles  to  the  proceedings 
In  the  Justice  court,  their  Joining  In  the  bond 
>  would  not  affect  the  liability  of  Parshall 
!  thereon.    It  Is  well  settled  in  this  state  that 
where  two  or  more  parties  to  a  Judgment 
appeal  therefrom,  and  execute  a  Joint  bond, 
on  tbe  affirmance  of  tbe  Judgment  as  to  one, 
I  and  reversal  thereof  as  to  the  others,  the 
I  sureties  would  be  liable  for  the  full  amount 
I  of  tbe  Judgment  against  the  one. 
j     The  Judgment  Is  reversed,  and  cause  re- 
manded. 


WALKER  V.  PATTERSON'S  ESTATE. 

(Court  of  Civil  Appeals  of  Texas.    Dee.  4, 
1D03.) 

LANDLORD'S  LIEN- WIDOW'S  ALLOWANCE- 
PRIORITY  OF  CLAIM. 

j  1.  A  landlord'!*  lien  on  the  tenant's  crop  for 
supplies  and  ndTances  during  the  year  In  which 
the  crop  was  raii^ed  ia  superior  to  the  claim  for 

I  au  allowance  for  the  support  of  the  tenant's 

I  widow  aud  children. 

2.  A  landlord's  lien  for  supplies  and  advances 
to  hiir  tenant  extends  only  to  tbe  crop  raised 
during  the  year  In  which  they  were  furnished. 

Appeal  from  District  Court,  Brazoria 
County:  Wella  Thompson,  Judge. 

Probate  proceedings  on  the  estate  of  Ben 
Patterson,    deceased.    From    a  Jndf^ent 
I  granting  an  allowance  for  a  year's  support 
i  of  the  widow  and  children.  James  C  Walker 
I  appeals.  Reversed. 

I     Muoson  &  Munson,  for  appellant. 

I 

PLEASANTS,  J.  During  the  year  1001, 
and  until  bis  death  on  the  30tb  day  of  Sep- 
tember, 1002,  Ben  Patterson,  deceased,  was 
a  tenant  on  tbe  farm  of  appellant  In  Bra- 
Eoria  county.  At  tbe  time  of  his  death  Pat- 
terson was  Indebted  to  appellant  In  the  sum 
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of  11,383.04.  same  being  due  tor  advanceB 
and  supplies  furnished  him  as  tenant  by  ap- 
pellant during  the  years  1901  and  1902.  Of 
this  amount  $983.04  was  for  supplies  fur- 
nished and  advances  made  by  appellant  to 
said  Patterson  In  1901,  and  the  remaining 
^00  for  such  supplies  and  advances  during 
the  year  1902.  Ben  Patterson  left  surviving 
blm  a  widow  and  several  minor  children, 
and  bis  estate  is  Insolvent.  Appellee.  Jim 
Patterson,  qualified  as  permanent  adminls- 
trator  of  said  estate  on  20th  day  of  January, 
1903,  and  filed  an  inventory  and  appraise- 
ment of  the  estate  on  January  80,  1903. 
The  estate  consists  entirely  of  personal  prop- 
erty of  the  probable  value  of  $1,200.  After 
the  death  of  Patterson  It  was  agreed  by  ap- 
pellant and  appellee,  Jim  Patterson,  who  at 
the  time  said  agreement  was  made  vras  tem- 
porary administrator  of  said  estate,  that  the 
crop  raised  by  the  deceased  on  appellant's 
farm  daring  the  year  1902  should  be  sold, 
and  the  money  received  for  same  deposited 
in  the  bank,  and  be  held  subject  to  aiiy  Hen 
which  appellant  might  have  had  ni>on  said 
crop.  In  porsuance  of  this  agreement  the 
crop  was  sold,  and  the  proceeds  thereof  de- 
posited in  the  Banl£  of  Angleton.  On  the 
day  that  the  inventory  was  filed  Mrs.  M.  E. 
Patterson,  widow  of  Ben  Patterson,  for  her- 
self and  minor  children,  filed  in  the  county 
conrt  of  Brazoria  county,  in  which  the  ad- 
ministration of  said  estate  Is  pending,  an 
application  for  an  allowance  for  a  year's 
support  for  herself  and  minor  children. 
This  application  shows  that  Mrs.  Patterson 
has  no  means  of  support:  that  the  estate  of 
her  deceased  husband  Is  Insirivent;  and  that 
applicant  Is  living  In  a  rented  house,  and 
has  no  money  with  which  to  pay  her  rent. 
It  further  shows  that  the  only  funds  of  the 
estate  are  the  proceeds  of  the  sale  of  the 
crop  raised  by  the  deceased  upon  appellant's 
farm  during  the  year  1002,  which  amounts 
to  the  sum  of  ?S55.15,  and  asks  that  the  al- 
lowance prayed  for  be  ordered  paid  out  of 
said  proceeds.  This  application  was  granted 
by  the  court,  and  the  allowance  fixed  at 
$600,  to  be  paid  out  of  the  funds  above  men- 
tioned. This  action  of  the  court  was  over 
the  protest  of  appellant,  who  contested  the 
application  for  allowance  on  the  following 
grounds:  "(1)  That  such  application  should 
not  be  heard  and  the  allowance  made  at  tbe 
same  term  granting  the  original  letters  of 
administration.  (2>  The  allowancu  should 
not  be  paid  in  whole  or  part  out  of  the  sum 
of  money  on  deposit  in  tbe  Bank  of  Angle- 
ton,  for  the  reason  that  It  was  the  proceeds 
of  a  crop  of  rice  grown  on  appellant's  farm, 
on  which  appellant  had  a  landlord's  lien  to 
secure  the  payment  of  bis  claim  of  advance- 
ments made  to  decedent  as  bis  tenant,  and 
that  his  right  to  have  said  money  applied  to 
the  payment  of  his  claim  was  superior  to 
the  said  claim  for  allowance.  (3)  That  the 
estate  of  Ben  Patterson  was  Insolvent,  and, 
nnless  flie  nld  dq»osit  food  was  applied  to 


tbe  payment  of  appellant's  claim,  be  would 
lose  his  debt."  Appellant  appealed  from  tbe 
order  of  the  county  court  to  the  district  court 
of  Brazoria  county,  and  upon  a  trial  de  novo 
in  that  court  the  same  Judgment  was  ren- 
dered as  In  the  county  court. 

We  are  of  opinion  that  the  court  below 
erred  In  holding  that  the  claim  for  an  al- 
lowance fOT  a  year's  support  for  the  widow 
and  minor  children  of  the  deceased  was  su- 
perior to  appellant's  landlord's  lien  upon  the 
crop  of  the  tenant  for  supplies  and  advances 
during  the  year  in  which  said  crop  was  rais- 
ed. In  the  case  of  Champion  v.  Shumate. 
40  8.  W.  394,  our  Supreme  Court  holds  that 
the  landlord's  Hen  for  rents  Is  superior  to 
the  claim  of  the  widow  for  an  allowance  In 
lieu  of  exempt  property.  The  lieu  given  the 
landlord  by  tbe  statute  for  supplies  and  ad- 
vances, teams  and  tools  furnished  tbe  ten- 
ant Is  of  equal  dignity  as  that  given  for 
rents,  and  the  claim  of  the  widow  tor  an 
allowance  In  lieu  of  exempt  property  Is 
placed  by  the  statute  upon  tbe  same  plane  as 
the  claim  for  a  year's  support  Such  being 
the  relative  status  of  the  several  liens,  it 
necessarily  follows  that.  If  the  landlord's 
lien  for  rents  is  superior  to  the  widow's 
claim  for  an  allowance  in  lieu  of  exempt 
property,  the  landlord's  Hen  for  supplies  and 
advances  Is  superior  to  the  widow's  claim 
for  an  allowance  for  a  year's  support. 
Willie  tbe  statute  does  not  In  express  torms. 
restrict  the  lien  given  the  landlord  to  tlir 
crop  raised  during  the  year  In  which  tht? 
rent  accrues,  or  In  which  advances  are  madr 
or  BuppHea  furnished,  we  are  of  opinion  thn  t 
such  Is  the  proper  construction  to  be  given 
the  statute.  The  Hen  is  given  for  supplieti 
furnished  and  advances  made  to  tbe  tenant 
to  en.ible  him  to  make  the  crop,  and  only  at- 
taches to  the  crop  for  the  making  of  which 
such  advances  were  made  or  supplies  fur- 
nished. Of  course,  the  tenant  could  give  a 
mortgage  lien  on  bis  crop  raised  In  one  year 
to  secure  the  landlord  In  the  payment  of 
amounts  due  bim  for  supplies  or  advance- 
ments in  previous  years,  but  nnless  signed 
by  tbe  wife,  such  lien  would  not  be  superior 
to  her  claim  for  an  allowance. 

In  view  of  the  disposition  of  this  appeal 
in  conformity  with  the  views  above  express- 
I  cd,  appellant's  objection  to  the  allowance  be- 
I  ins  made  at  the  same  term  of  the  court  at 
i  which  the  administrator  was  appointed  be- 
comes Immaterial,  and  need  not  be  passed 
upon.   We  are,  however,  of  opinion  that  the 
stjnite  on  this  subject  Is  merely  directory, 
and  a  failure  to  observe  It  would  not  of  it- 
self authorize  a  reversal  of  the  case. 

From  what  has  been  said  It  follows  that 
appellant  has  a  Hen  on  'Uie  fund  derived 
from  the  sale  of  the  crop  for  the  amount  due 
by  the  tenant  for  supplies  and  advancements 
during  the  year  1902  which  Is  superior  to 
the  widow's  claim  for  an  allowance  for  a 
year's  support.  The  judgmmt  of  tbe  court 
below  will  therefore  be  reversed,  and  tbe 
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cause  remanded  for  a  new  trial  In  accord-  ; 
ance  with  the  views  above  e^ressed. 
Bevrased  and  remanded. 


FAUX  T.  LAMAIRB. 
(Gonit  of  CItU  Appeals  of  Texas.   Nor.  IS; 

1»03.) 

ATPBAL— DEULT  IN  FILING  TRANSCRIPT. 

1.  Sayles'  Ann.  Civ.  St.  1897,  art.  1015,  re- 
quiring apijellant  to  file  the  tfBDscript  with  the 
clerk  of  the  Coart  of  Civil  Appeals  in  90  days 
after  the  perfecting  ol  the  appeal,  provided  that, 
for  good  CBuse,  filins  of  It  may  be  allowed  there- 
after, does  not  authorize  its  Sling  1^  months 
after  appdlant  got  it,  on  a  sliowliv  merely  that 
would  hsve  been  sufficient  had  be  filed  it  when 
he  got  it,  which  was  after  expiration  of  the  UO 
days. 

Appeal  from  fiS  Faao  County  Court;  Joa. 
U.  Sweeney,  Judge.  I 

Action  between  Louis  Faux  and  O.  La- 
niaire.  From  an  adverse  Judgment.  Faux 
appeals.  Affirmed. 

W.  M.  Coldwell,  for  appellant  8.  Bngel- 
king  and  U  H.  DaTla,  for  appellee. 

JAMES,  O.  J.  Before  us  are  two  motions 
—one,  by  appellee  to  affirm  on  certificate;  tlie  ; 
other,  by  appellant  for  leave  to  file  the  tran-  | 
script    Appellant's  counsel  did  not  get  the  i 
transcript  from  the  clerk  until  September  j 
2lBt,  the  90  days  having  expired  a  few  days  I 
previous.    His  counsel  makes  a  sufficient  ; 
explanation,  under  oath,  excusing  his  failure  [ 
to  obtain  It  within  the  90  days.   On  Novem-  , 
ber  2d,  the  transcript  not  having  been  filed  ] 
here,  the  motion  to  affirm  on  certificate  was  | 
Qled.    On  November  9th  appellant's  counsel  | 
presented  the  transcript,  with  a  motion  to 
file;  also  with  an  opposition  to  the  motion 
to  affirm.    No  explanation  or  excuse  Is  of- 
fered why  counsel,  after  receiving  the  tran- 
script on  September  2l8t,  failed  to  have  It 
here  until  November  9th,  and  not  until  after 
appellee  had  moved  to  affirm.   Article  1015, 
Sayles'  Ann.  CIt.  St  1897,  provides  that 
appellant  shall  file  the  transcript  with  the 
<deck  of  the  court  within  90  days  after  the 
perfecting  of  the  appeal,  or  after  that  time 
for  good  cause  shown.   Article  1016  provides 
for  the  affirmance  of  the  Judgment  if  It  be  not 
filed  to  accordance  with  article  1015.  We 
wonld  recognize  the  affidavit  of  appellant's 
counsel  as  sufficient  to  have  enabled  him  to 
file  the  transcript.  If  he  bad  filed  It  promptly 
when  received.  But  he  has  held  It  for  about 
a  month  and  a  half,  and  how  much  long» 
he  would  have  done  so,  but  for  the  motion 
to  aflSrm,  we  do  not  know.   See  Williams  v. 
Walker  (Tex.  Civ.  App.)  33  S.  W.  556.  No 
word  of  explanation  for  thus  withholding  It 
la  offered.    The  effect  of  article  1015,  we 
think,  la  to  extend  the  90  days,  where  the 
circnmstancea   surrounding   appellant  are 
such  as  afford  good  cause  for  not  filing  It 
within  that  period,  to  such  time  as  will  ad- 
mit of  hla  filing  it  without  unnecessary  delay. 


That  la  to  say,  If,  when  he  presents  the 
transcript  after  the  90  days,  be  shows  to  the 
court  that  he  could  not  reasonably  have  bad 
it  here  sooner,  he  will  be  allowed  to  ffie  It 
as  If  he  had  done  so  within  the  80  days,  and 
this  would  result  In  defeating  a  motion  to 
affirm.  But  If  he  does  not  show  good  cause 
for  not  presenting  it  sooner,  as  be  faila  Ui 
this  Instance  to  do,  it  Is  otherwise. 

Accordingly  we  conclude  that  the  motion 
tor  leave  to  file  transcript  should  be  refused, 
and  the  motion  to  affirm,  granted. 


INTERNATIONAL  &  G.  N.  IL  CO.  T, 
THOMPSON.* 

(Court  of  CIvU  Appeals  of  Texas.  Nor.  18, 

1903.) 

CARRIERS— INJURY  TQ  PASSENQBRS~DERAII«- 
MENT  OF  TRAIN— COLLISION  WITH  CATTLE— 
DEPECTIVB  FBNCES  —  HARMLESS  XRROR  — 
PRIMA  FACIX  NEQUOBNCB-ASSIONUSNT  OF 

ERROR. 

1.  Where  a  train  collides  with  cattle  on  the 
track,  injuring  a  passenger.  It  cannot  as  a  basts 
for  exclusion  of  evidence  that  the  rl{;ht  of 
wiiy  fence  near  the  place  was  so  defective  as 
not  to  prevent  cattle  coming  tbroagh,  be  held, 
as  matter  of  law,  that  a  carrier  by  rail  owes 
its  passengers  no  duty  to  fence  its  right  of 
way,  or  to  use  reasonable  care  and  diligence 
to  keep  the  fence  In  snch  repair  as  will  prevent 
cattle  coming  through  onto  the  track. 

2.  Evidence  lu  an  action  for  injury  to  a  pas- 
senger by  derailment  of  a  train  from  collision 
with  cattle,  as  to  the  distance  in  which  a  train 
with  all  its  eqoiiKnents  in  condition  could  have 
been  stopped,  ia  not  prejudicial  to  defendant, 
the  cattle,  when  discovered,  having  been  less 
than  that  distance  from  the  train. 

3.  Derailment  of  a  train  injuring  a  passenger 
makes  a  prima  facie  case  of  negligence,  which, 
unless  remitted,  entitles  him  to  recover. 

4.  An  assignment  at  error  raising  a  question 
of  fact  being  without  a  statement  to  soivort 
it  as  required  by  rule  81  (31  S.  W.  vll),  will 
not  be  considered. 

Appeal  from  District  Court,  Bexar  County: 
8.  3.  Brooks,  Judge. 

Action  by  H.  M.  Thompson  against  the  In- 
temaUonal  &  Great  Northern  Ballroad  Com- 
pany. Judgment  tax  plalntUf.  Defendant 
appeals.  Affirmed. 

Hicks  &,  Hicks,  for  appellant  H.  O.  Oar* 
tor  and  Perry  J.  Lewis,  for  appellee. 

NEILL.  J.  Action  for  damages,  brought 
by  appellee  against  appellant  for  personal 
Injuries  Infilcted  upon  the  former  by  the  al- 
leged negligence  of  the  latter.  Appellee's  pe- 
tition chaises  that  "on  the  12th  of  August, 
1901,  while  be  was  a  passenger  on  one  of  ap- 
pellant's trains,  the  train,  through  defend- 
ant's negligence,  was  wrecked  and  df*ralled, 
and  in  said  wreck  and  derailment  he  was  se- 
riously, painfully,  and  permanently  Injured." 
The  appellant  answered  by  a  general  demur- 
rer and  a  general  denial.  The  case  was  tried 
before  a  Jury,  and  resulted  In  a  judgment  for 
appellee  In  the  sum  of  91O,(K)0i 

■Rehoarlitg  denied  December  18,  1903,  and  writ  ol 
error  denied  by  Supreme  Court, 
f  1.  See  Carrlen,  vol.  8,  Cent.  Dig...S  U74.  , 
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ConcluBlons  of  Fact 

The  evidence  Is  reasonably  sufficient  to 
establish  as  facts  the  allegations  in  appellee's 
petition  quoted  In  our  statement  of  the  na- 
ture and  result  of  the  suit  In  considering 
the  assignments  of  error,  erldence  germane 
to  them  will  be  recited,  and,  when  necea- 
sary,  discussed. 

Concloslons  of  Law. 

Appellant's  first,  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
and  twelfth  assigmnentB  of  error  complain 
of  the  court's  admitting  In  evidence,  over  its 
objections,  the  testimony  of  certain  witnesses, 
which  strongly  tended  to  show  that  the  fence 
of  appellant's  right  of  way  about  where  the 
accident  occurred  was  so  defective  and  out  of 
r^lr  as  not  to  prevent  cattle  coming 
through  and  going  iq»n  its  railroad  l2a(^. 
Under  these  asslgnmento  the  following  prop- 
osition Is  asserted:  "A  railway  company 
owes  no  duty  to  Its  passengers  to  fence  Its 
track,  or,  in  case  its  right  of  way  has  been 
fenced,  to  ke^  the  fence  In  repair  so  as  to 
exclude  cattle  from  the  track,  and  Its  failure 
to  do  so  Is  immaterial  upon  the  question  of 
appellant's  negligence  In  the  <v>eratIon  of  Its 
train."  There  was  testimony  tending  to 
show  that  the  derailment  and  wreck  of  the 
train  was  caused  by  Its  engine  coming  In  col- 
lision with  a  oilf,  which  came  on  the  right 
of  way  through  a  defect,  near  by,  of  the 
company's  fence.  The  question  Uierefore 
presented  by  the  assignments  of  error  is: 
Can  It  be  said  as  a  matter  of  law  that  a  rail- 
way company  owes  its  passengers  no  duty 
to  either  fence  Its  right  of  way,  nor,  If  fenced, 
to  exercise  reasonable  care  and  diligence  to 
keep  the  fence  In  such  repair  as  will  prevent 
cattle  from  coming  through  and  goh^  upon 
Its  tra'*k?  If  an  afflrmntlve  answer  be  given 
this  question,  the  testimony  complained  of 
should  not  have  been  admitted.  On  the  oth- 
er liand,  if  It  cannot  be  said  as  a  matter  of 
law  that  a  railroad  company  owes  Its  pas- 
sengers no  such  duty.  It  Is  a  question  to  be 
determined  by  the  jury,  from  the  nature  of 
the  relation  of  a  common  carrier  to  its  pas- 
sengers and  all  the  facts  and  circamstances, 
whether  such  doty  rests  upon  It,  and  the 
testimony  would  be  admissible  upon  such  is- 
sue of  fact.  While  a  common  carrier  is  not 
an  Insurer  of  the  safety  of  Its  passengers,  It 
Is  Its  duty  to  provide  tor  their  safety  as  far 
as  human  care  and  f  ores^ht  will  go.  Hutch. 
Oar.  I  601.  Or,  as  bold  In  numerous  cases  In 
this  state,  "Common  carriers  are  required  to 
exercise  the  'utmost  care'  for  the  safety  of 
their  passengere."  Knauff  v.  lection  Ca 
CTex.  Civ.  App.)  70  B.  W.  1011,  and  cases 
cited.  The  duty  to  exercise  this  high  degree 
of  care,  when  applied  to  a  railroad,  extends 
to  keeping  Its  roadbed  free  from  obstructions 
endangering  its  passengen.  Fetter  on  Car. 
or  Passengers,  i  30.  The  liability  Imposed 
t.i  in  a  railroad  company  who  has  not  fenced 


In  Its  toad  by  Bev.  St  1886,  art  4S28»  does 
not  exclude  othw  liabilities  which  may  arise 
foom  its  failure  to  fence  It,  or,  if  fenced,  to 
keep  the  fence  in  repair.  In  QulU  v.  H.  &  T. 
C.  By..  46  S.  W.  847,  and  Houston  &  T.  C. 
R.  Co.  V.  Quill.  B6  S.  W.  1128,  this  court  said: 
"While  It  may  not  be  the  duty  of  a  railroad 
company  to  servants  operating  Its  trains  to 
Inclose  Its  roadbed,  yet  If  the  company,  tMer 
havii^  fenced  it  negligently  permits  its  fence 
to  become  so  out  of  repair  that  stock  can 
enter  upon  the  track,  and  If  the  danger  to 
its  employes  incident  to  operating  Its  trains 
Is  by  such  negligence  Increased,  and  1^  by 
reason  of  such  Increased  risk,  one  of  the  em- 
ployte  Is  injured  by  the  derailment  of  an  en- 
gine caused  by  111  collision  with  stock  en- 
tering upon  the  track  on  account  of  such  de- 
fective fence,  the  company  would  be  liable 
for  the  Injury  ttaa  occasioned  Its  employd." 
If  this  be  correct  &  fortiori  would  the  rail- 
road, upon  such  facts,  be  liable  tor  an  ii^ury 
to  a  passenger.  But  in  such  cases  the  liabil- 
ity of  the  company  does  not  rest  alone  upon 
the  authority  of  the  decisions  of  this  court 
m  A.,  T.  ft  S.  F.  Ry.  Co.  v.  Beesman,  23  L. 
R.  A.  768,  60  Fed.  870,  9  C.  C.  A.  20,  the 
plalntur  was  a  brakeman,  and  the  burden  of 
bis  case  was  that  the  railway  company  had 
n^Ugently  suffered  the  fences  along  Its  right 
of  way  to  become  and  remain  out  of  repair, 
and  In  consequence  thereof  a  steer  broke 
through,  got  upon  the  track,  derailed  the 
train,  causing  the  injury  to  plaintiff.  It  Is 
said  by  Mr.  Justice  Brewer:  "The  purpose 
of  fence  laws  of  this  character  Is  not  scdely 
the  protection  of  proprletora  of  adjoining 
fields.  That  there  should  be  no  obstructions 
on  the  track  Is  a  matl^  of  the  utmost  Im- 
portance to  those  who  are  called  upon  to 
ride  on  railroad  trains.  Whether  that  ob- 
struction be  a  log  placed  li^  some  wrong- 
doer, or  an  animal  straying  on  the  track,  the 
danger  to  the  trains  and  those  who  are  trav- 
eling thereon  Is  the  same."  And.  after  re- 
viewing many  cases  on  the  subject  quotes 
with  approval  fnMn  Donnegan  v.  Erhardt 
119  N.  Y.  408,  23  N.  E.  1051,  7  L.  B.  A.  527. 
the  following:  "A  railroad  company,  for  the 
safe^  of  its  passengen.  as  well  as  Its  em- 
ployes upon  Its  engines  and  cars,  is  bound 
to  use  suitable  care  and  skill  to  furnishing 
not  only  adequate  enginn  and  cars,  but  also 
a  safe  and  proper  track  and  roadbed.  The 
track  must  be  properly  laid  and  the  roadbed 
properly  constructed,  and  reasonable  pru- 
dence and  care  must  be  exercised  In  keeping 
the  track  free  from  obstructions,  animate 
and  lunnfmate;  and  If,  from  want  of  proper 
care,  such  obstructions  are  permitted  to  be 
and  come  on  the  track,  and  a  train  Is  there- 
by derailed,  and  any  person  thereon  Injured, 
the  railroad  company,  upon  plain  common- 
law  principles,  must  be  held  resptmsible. 
Experience  shows  that  animals  may  stray 
upon  a  railroad  track,  and,  if  they  do.  there 
Is  danger  that  the  train  may  come  In  colli- 
sion with  tliem  and  be  wrecked.  Adequate- 
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measures,  reasonable  In  tbelr  nature,  must 
be  taken  to  guard  against  such  danger.  In* 
dependently  of  an;  statutory  requirement,  a 
Jury  mlgbt  find,  upon  the  facts  of  a  case, 
that  It  was  the  duty  of  a  railroad  company 
to  fence  Its  track  and  guard  against  such 
danger."  Where  a  passenger  has  been  In- 
jured in  a  collision  between  bis  train  and 
animals  on  the  track,  the  failure  to  fence  is 
sufficient  evidence  of  negligence  to  take  the 
case  to  the  jury.  SuUlTan  t.  Railway.  30 
Pa.  234,  72  Am.  Dec.  698;  Lackawanna  & 
B.  R.  Co.  V.  Chenewith.  B2  Pa.  St  382,  81 
Am.  Dec.  168.  In  Fordyce  t.  Jackson  (Ark.) 
20  S.  W.  528,  where  plaintiff's  testimony 
tended  to  sbow  that  the  derailment  of  the 
train  upon  which  he  was  riding  was  caused 
by  a  bull  on  the  track,  the  court  said:  "It  Is 
no  answer  for  the  railway  to  prove  simply 
tliat  the  animal  came  there  without  Its 
knowledge.  In  this  state  It  Is  the  general 
custom  to  permit  cattle  to  run  at  large.  It 
Is  apparent  to  those  who  operate  railroads 
that  roaming  cattle  ore  a  constant  menace 
to  the  safety  of  an  miguarded  track.  The 
railway's  obligation  to  every  one  whom  It  un- 
dertakes to  carry  In  the  relation  of  a  pas- 
senger is  that  it  will  take  every  reasonable 
precaution  to  avert  Injury  to  his  person, 
whether  from  collision  with  cattle  or  from 
other  danger  which  It  has  reason  to  appre- 
hend. The  omission  of  any  reasonable  cau- 
tion to  effect  that  end  is  negligence.  The 
obligation  required  of  the  employes  In  charge 
of  the  trains  faithful  watchfulness  to  pre- 
vent accidents  by  collisions  with  cattle,  and 
It  requires  tbe  company  to  keep  a  clear  right 
of  way,  to  afford  them  the  facility  of  per- 
forming this  duty.  If  these  and  otber  pre- 
cautions are  Ingnfficlent  to  guard  against  the 
danger,  and  a  fence  will  render  the  track 
safe  from  the  intrusion  of  cattle,  the  com- 
pany's obligation  demands  the  more  effective 
precaution."  Again,  it  is  said  by  Chief  .Tus- 
Oce  Stayton  in  G.,  C.  &  S.  F.  Ry.  Co.  v.  Wil- 
son, 79  Tex.  371,  15  S.  W.  280.  11  L.  R.  A- 
486,  23  Am.  St.  Rep.  345:  "In  view  of  the 
fact  that  a  railway  company  has  tbe  right  to 
fence  its  right  of  way,  if  this  Is  not  done  the 
fact  that  a  derailment  is  caused  by  contact 
with  an  animal  Is  a  fact  which  may  be  looked 
to  In  ascertaining  whether  or  not  tbe  carrier 
has  exercised  due  care."  It  cannot,  there- 
fore, in  view  of  the  authorities  cited,  be 
held  as  a  matter  of  law  that  a  common  car- 
rier by  rail  owes  its  passengers  no  duty  to 
fence  its  track,  or,  If  fenced,  to  keep  the 
fence  In  such  repair  as  will  prevent  cattle 
from  entering  thereon.  This  disposes  of  the 
question  presented  by  the  first  12  assign- 
ments of  error  adversely  to  appellant. 

There  was  no  error  in  the  court's  refusal 
to  give  an  appellant's  request  the  following 
special  charge:  "A  railway  company  is  not 
required,  under  the  law  of  this  state,  to 
fence  its  track  or  tnrovlde  cattle  guards  along 
its  track,  and  In  case  it  has  fenced  its  track 
.ir  proTlded  cattle  guards  it  Is  not  required 


to  keep  the  same  in  repair;  and  even  though 
you  should  find  that  the  fence  and  cattle 
guards  along  defendant's  right  of  way  where 
the  accident  is  alleged  to  have  occurred  were 
defective,  or  In  bad  condition,  such  facts  of 
themselves  would  not  constitute  negligence 
upon  the  part  of  defendant" — as  is  demon- 
strated by  what  we  bare  said  In  considering 
tbe  preceding  assignments. 

It  Is  clear  that  appellant  was  not  preju- 
diced by  the  failure  of  the  court  to  exclude 
the  testimony  complained  of  In  the  thirteenth 
assignment  of  error,  for  the  undisputed  tes- 
timony shows  that  when  the  calf  was  first 
seen  by  the  engineer  It  was  not  more  than 
40  feet  in  front  of  the  engine;  that  it  would 
have  been  impossible,  under  any  circumstan- 
ces or  conditions,  to  stop  the  train  in  time 
to  avert  the  collision;  that  tbe  collision  with 
tbe  calf  knocked  the  front  trucks  of  the  en- 
gine off  tbe  rails,  and  they  rode  tbe  ties  for 
about  300  or  S50  yards,  when  the  engine 
turned  over.  The  derailment  of  the  trucks 
of  tbe  engine  rendered  tbe  conditions  en- 
tirely different  from  such  condltlonB  as  the 
whole  of  Mr.  Green's  testimony,  whether 
drawn  out  by  appellant  or  appellee,  was 
predicated  upon,  and  made  the  derailment  of 
the  train  inevitable.  What  difference,  then, 
could  it  have  made  in  what  distance  a  train, 
with  all  equipments  In  first-class  condition, 
could  have  been  stopped,  whether  running  on 
a  down,  level,  or  up  grade?  It  could  not, 
under  any  conditions,  by  the  use  of  every 
means  and  effort,  have  been  stopped  before 
it  struck  tbe  calf,  and  there  is  no  testimony 
tending  to  show  that  its  movement  could 
have  been  controlled  after  the  engine's  trucks 
had  been  derailed  by  such  collision. 

The  court  did  not  err  in  refusing  to  give, 
at  appellant's  request,  special  charge  No.  2. 
which  is  as  follows:  "In  order  for  plaintiff 
to  recover  In  this  suit,  he  must  prove  by  a 
preponderance  of  the  evidence  not  only  that 
defendant,  at  the  time  plaintiff  received  his 
alleged  injuries,  if  any.  was  negligent  in  the 
operation  of  Its  train,  but  that  such  negli- 
gence. If  any,  was  the  proximate  cause  of 
plaintiff's  injuries,  if  any.  And  although 
you  should  find  that  defendant  was  negligent 
in*  the  operation  of  Its  train,  still  If  you  be- 
lieve from  the  evidence  that  such  negligence. 
If  any,  was  not  the  proximate  cause  of  said 
Injury,  but  that  said  accident  would  have 
happened  even  though  said  train  had  been 
carefully  operated,  you  will  find  for  the  de- 
fendant" When  a  passenger  Is  Injured  In 
the  derailment  of  a  train  a  prima  facie  case 
of  negligence  la  made  ont,  which  entitles 
him  to  recover  unless  It  is  rebutted.  Mex. 
Cent  Ry.  v.  Laurlcella.  87  Tex.  279,  28  S. 
W.  277,  47  Am.  St.  Rep.  108;  G.,  C.  &  S.  F. 
Ry.  T.  Smith,  74  Tex.  276.  11  S.  W.  1104; 
Elliott  on  Railroads,  S  1634;  Fetter  on  Car- 
riers, g  482:  3  Thomp.  on  Xeg.  8S  2770-2773; 
G.,  H.  &  S.  A.  Ry.  t.  Fales  (recently  decided 
by  this  court)  77  8.  W.  234,  and  authorities 
there  cited.  The  same  principle  disposes  of 
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appellanfB  other  assIgnineDts  whtch  com- 
plain (tf  tbe  court's  failure  to  give  otber 
special  charges  which  are  antagonistic  to  it 

The  twenty-third  asBlgnment  of  error  rais- 
es a  question  of  fact,  and  is  without  a  state- 
meot  to  support  it  Therefore  it  will  not  be 
considered.  Rule  81  (31  S.  W.  vil);  Railway 
V.  Puente  (Tex.  Civ.  App.)  70  3.  W.  362. 

There  is  no  error  requiring  a  reveiaal  of 
the  Judgment,  and  it  Is  affirmed. 


QUEBE  T.  OtTLF.  C.  &  8.  V.  RT.  CO.* 

(Conrt  of  Civil  Appeals  of  Texas.   Oct  2A, 

1903.) 

PBRSONAL  INJURIES-RELEASE-CONSTRUC- 
TION-CONSiDERATlON— EXTENT. 

1.  In  ail  action  for  personal  injnries,  In  wlildi 
defendaot  introdaced  in  evidence  a  written  re- 
lease, the  evidence  ai  to  which  was  uncontra- 
dicted, the  conatmetion  of  the  release  was  t<x 
the  conrt. 

2.  A  release  ot  a  claim  for  personal  injnries 
for  a  eoDsideratton  of  $1,  and  an  agreement  by 
defendant  to  emidoy  plaintiff  for  a  definite  time, 
under  wliich  plaintiff  was  re-employed  for  a  con- 
siderable time,  was  supported  by  a  Talnable  con- 
sideration. 

8.  Where  a  release  of  a  claim  for  perwmal 
injuriee  was  made  at  a  Ume  when  the  injured 
party  only  knew  of  injuries  to  bis  throat  and 
breast  but  tbe  rdease  recited  that  it  was  intend- 
ed to  fully  determine  any  daim  of  tiie  injured 
party,  and  that  he  released  the  other  party  from 
any  action,  suit  debt  claim,  or  demand  whatso- 
ever by  reason  of  nny  matter,  cause,  or  thing 
whatsoever,  the  release  included  injury  to  the 
•yeetght,  although  such  injury  was  not  known 
to  east  when  toe  release  was  executed. 

Appeal  from  District  Court  Johnson  Coun- 
ty; W.  Polndexter,  Judge. 

Action  by  W.  S.  Quebe  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  judgment  for  defendant  plalntitT  ap- 
peals. Affirmed. 

8.  O.  Padelford,  for  a^pdlant  J.  W.  Ter- 
ry, for  an>elle& 

BOOKHOUT.  J.  Appellant  Instituted  this 
suit  in  the  district  court  of  Johnson  county 
on  the  14th  of  April,  1902,  to  recover  dam- 
ages for  personal  Injuries  allege  to  have 
been  sustained  by  him  while  In  the  employ 
of  defendant  A  trial  resulted  In  a  verdict 
and  judgment  fox  defendant  and  plalntlfl 
appealed. 

CondnalonB  of  Fact 

W.  8.  Quebe  waa  In  the  employ  of  the 
Oulf,  Colorado  &  Santa  FA  Ballway  Company 
as  foreman  in  the  carpenter  shops  at  Cle- 
burne. The  railway  company  owns  several 
machine  shops  located  in  Clebnme.  and  they 
are  aitunted  parallel  to  each  other,  with  a 
spece  between  the  several  buildings  of  about 
200  feet  There  are  large  doors  In  the  north 
and  Booth  sides  of  these  buUdlngs,  about 
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the  center  thereof;  and  there  is  located  a 
railway  track  running  north  and  sontk 
through  these  doors  and  buildings,  and  ovei 
the  Intervening  space  between  tbe  buildings. 
Tbe  moat  northerly  building  is  called  the 
coach  shop,  and  the  next  building  soutli  of 
tbe  intervening  space  Is  the  trailer  shop. 
From  the  south  door  of  the  coach  shop,  over 
the  Intervening  space,  and  down  through  the 
boiler  shop,  is  down  grade.  There  Is  a  pass- 
way,  along  tbe  eastern  edge  or  side  of  this 
railway  track,  between  the  coach  shop  and 
the  boiler  shop,  and  the  employfis  of  tbe  rail- 
way company  use  this  passway  in  going  from 
one  shop  to  another.  On  the  3d  day  of  May, 
1901,  W.  S.  Quebe.  who  was  acting  as  fore- 
man of  the  truck  department  and  had  two 
or  three  gangs  of  men  under  tilm,  wanted 
an  extra  pair  of  engine  wheela  moved  from 
the  coacii  shop.  There  was  standing  In  the 
south  door  of  the  coach  shop  an  engine  tank, 
which  had  to  be  moved  before  the  wheels 
could  be  taken  out.  Quebe  ordered  a  gang 
of  men  to  move  tbe  tank  out  of  tbe  door, 
and  cautioned  them  to  be  careful,  as  it  was 
very  heavy,  and  not  let  it  get  away  from 
them.  The  engine  tank  was  to  be  moved  out 
of  the  door  far  enough  to  not  block  the  door, 
and  BO  tbe  door  could  be  closed  at  night  At 
tbe  time  there  were  several  men  working 
on  the  track  south  of  them,  at>out  tbe  trailer 
shop,  catting  iron  on  the  rail.  The  men 
moved  the  engine  tank  down  the  track. 
Quebe,  wbo  was  some  distance  away,  kwketl 
around,  and  saw  the  engine  tank  runnin}; 
down  the  track,  as  he  said,  "belter  skelter." 
and  immediately  ran  outside,  grabbed  up  :i 
piece  of  plank  about  6%  inches  thick  and  (I 
or  S  inches  wide  and  2  feet  long;  and  ran 
down  the  track  to  catch  the  engine  tank  and 
block  it  While  80  running,  his  foot  came  In 
contact  with  an  iron  pin  driven  in  the 
srouod.  and  sticking  up  about  8  or  10  Indies, 
which  caused  him  to  fall.  He  threw  the 
block  of  wood  to  catch  himself,  and  one  end 
struck  the  ground,  and  Qn^  caught  tbe 
other  «id  in  his  throat  He  failed  to  break 
the  tall,  and  bit  the  ground  hard,  striking 
upon  his  head  and  left  side,  and  injuring  him. 
The  iron  peg  was  located  about  18  inches 
from  the  east  rail  of  tbe  track,  and  about  20 
feet  from  the  north  side  of  the  boiler  sliop, 
and  in  said  pathway.  Quebe  did  not  see  the 
iron  pin  until  he  fell,  and  did  not  know  it 
was  there.  By  foiling  to  Uock  and  wedge 
the  engine  tank,  the  men  moving  it  did  not 
use  ordinary  caxe.  They  did  not  obey  the  in- 
structions'of  Quebe,  their  foreman,  In  that 
thoy  were  not  careful  in  moving  the  tank.  In 
this  respect  they  were  negligent  and  their 
negllgmce  should  be  Imputed  to  the  railway 
company.  The  Jury,  under  the  evidence, 
could  have  found  the  railway  company  nt^ll- 
geut  in  pennitting  fba  iron  pes  to  remain 
sticking  1X9  in  tbe  passway;  Quebe  was  not 
gnilty  ot  contributory  n^ligence,  and  then 
was  danger  of  tbe  engine  tank  running  over 
the  men  who  were  working  on  the  railroad 
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track  near  the  boiler  shop  if  the  same  was 
Dot  stopped,  and  It  was  to  prevent  tbls  dan- 
e«r  that  caused  Quebe  to  act  aa  he  did  in  at- 
tempting to  stop  the  engine  tank.  Quebe 
sustained  Injuries  to  his  throat  and  breast, 
and,  believing  that  the  same  were  not  seri- 
ooB,  on  the  8th  of  May,  1901,  he  signed  the 
release  set  ont  In  the  opinion,  and  on  the 
same  day  returned  to  work.  He  worked  four 
months  thereafter  for  defendant,  when  he 
became  blind,  and  quit  work.  There  was 
testimony  from  which  the  jury  could  have 
found  that  the  Injury  to  his  eyes  and  eyesight 
was  caused  by  the  injuries  received  by  Quebe 
in  said  fall.  Other  facts  appear  in  tbe  opin- 
ion. 

Conclusions  of  Law. 

VarfoDB  questions  are  raised  tn  this  ap- 
peal, which,  under  our  view  of  the  case.  It 
becomes  unnecessary  for  us  to  decide.  Five 
days  after  the  Injuries  were  sustained,  the 
plaintiff,  at  the  request  of  the  railway  com- 
pany, signed  a  release  which  reads: 

"Release:  Contract  of  settlement:  Know 
all  men  by  these  presents  that  whereas  on 
the  3rd  day  of  May,  1901. 1,  the  undersigned, 
was  in  the  employ  of  the  Onlf,  Colorado  & 
Santa  F6  By.  Co.  as  carpenter,  and  while  so- 
employed  received  injuries  as  follows:  Throat 
and  breast  Injured  by  falling  on  peg. 

"And  whereas,  said  company  will  not  em- 
ploy or  retain  in  Its  employment  any  one  who 
has  an  unadjusted  claim  for  damages  against 
It,  and  will  not  promise  employment  to  or 
consider  any  one  as  an  applicant  for  em- 
ployment who  has  an  unadjusted  claim 
against  IL 

"Now,  therefore,  for  the  purpose  of  fully 
ending  and  detemlning  any  claim  that  I 
may  have  against  said  company,  and  for  and 
in  consideration  of  the  sum  of  one  dollar  to 
me  in  hand  paid  by  the  said  company,  the 
receipt  whereof  is  hereby  acknowledged  (It 
being  agreed  that  the  execution  hereof  will 
be  conclusive  evidence  of  the  receipt  of  same 
by  me,  and  that  I  will  never  claim  that  the 
same  was  not  paid  to  me  by  the  said  com- 
pany), and  in  consideration  of  the  promise 
of  said  company  to  employ  me  for  one  day 
as  carpenter  (as  carpenter)  at  the  usual  rate 
of  pay,  the  execution  hereof  being  conclusive 
evidence  that  said  company  has  made  me 
said  promise  and  for  such  further  time  and 
In  snch  capacity  as  may  be  satisfactory  to 
the  said  company  and  not  longer,  or  other- 
wise. I  do  hereby  remise  and  release,  and 
forever  discharge  said  company  of  and  from 
any  and  all  manner  of  actions,  suits,  debts 
and  sums  of  money,  dues,  claims  and  de- 
mands whatsoever  in  law  or  equity  I  have 
ever  had  or  now  have  against  said  company, 
by  reason  of  any  matter,  cause  or  thing 
whatsoever,  whether  the  same  arose  upon 
contract  or  upon  tort,  It  being  expressly 
agreed  and  understood  that  said  compiiny  is 
not  bound  nor  obligated  by  these  presents 
or  oQierwlse  (ezc^t  as  to  said  one  da^  to 


retain  me  In  any  particular  kind  of  employ- 
ment, nor  for  any  definite  time. 

"In  testimony  whereof,  I  have  hereunto 
set  my  hand  this  the  8th  day  of  May.  1901. 

"W.  S.  Quebe. 

"Witness,  J.  Scott,  T.  K." 

Appellant  testifies:  "I  signed  that  release 
so  that  I  could  return  to  my  old  Job.  I  knew 
I  had  to  sign  it  In  order  to  return  to  my 
work."  He  says  he  went  to  work  after  he 
signed  the  release,  and  on  the  same  day. 
He  did  not  know  when  he  signed  the  release 
that  there  was  any  injury  to  bis  eyes,  nor 
did  the  agents  of  the  railway  company  know 
of  any  Injury  to  plaintiff's  eyes  when  they 
procured  the  release.  The  trial  court  left 
it  to  the  Jury  to  say  whether,  under  all  the 
evidence,  the  release  covered  the  Injuries  to 
appellant's  eyes  and  eyesight,  or  only  Inju- 
ries to  bis  throat  and  breast 

It  is  contended  by  appellant  that,  the  tes- 
timony In  reference  to  the  release  and  the 
manner  of  its  procurement  being  uncontro- 
verted,  the  release  should  have  been  con- 
strued by  the  court,  and  it  was  error  to  sub- 
mit its  construction  to  the  Jury.  The  appel- 
lee Insists  that  there  was  no  error  In  leav- 
ing Its  construction.  In  connection  with  the 
evidence  surrounding  its  execution,  to  the 
Jury,  and,  If  there  was  error.  It  was  harm- 
less, because  the  jury  properly  construed  the 
same.  The  evidence  In  connection  with  the 
release  being  uncontradicted,  It  would  have 
been  proper  for  the  court  to  have  instructed 
the  Jury  as  to  Its  effect.  Hunnicutt  T.  State. 
75  Tex.  233,  12  S.  W.  lOG;  Denham  v.  T.  C. 
L.  Co.,  73  Tex.  78,  11  S.  W.  151;  Shepherd 
V.  White,  11  Tex.  346;  Ash  v.  Beck  (Tex. 
Civ.  App.)  68  S.  W.  53.  It  was  shown  that 
the  release  was  executed  for  a  valuable  con- 
sideration, to  wit,  $1,  which  was  paid  Into 
hand,  and  the  further  agreement  to  re-em- 
ploy appellant  for  a  definite  time.  He  was 
re-employed  in  accordance  with  the  terms  of 
the  release,  and  worked  four  months  for 
the  railway  company.  He  would  not  have 
been  re-employed  had  he  not  executed  the 
release.  We  have  held  that  such  a  promise, 
and  Its  performance,  constitute  a  valuable 
consideration.  Carroll  v.  M.,  K.  &  T.  Ry. 
Co.,  69  S.  W.  1004,  B  Tex.  Ct  Rep.  700. 

But  It  is  insisted  that  the  release,  by  its 
terms,  only  covered  Injuries  to  the  throat 
and  breast,  and  should  be  construed  as  em- 
bracing only  these  Injuries,  and  that  it  does 
not  cover  Injuries  to  the  eyes  and  eyosijxht. 
for  which  alone  this  suit  is  Instituted.  The 
release  expresses  the  purpose  to  be  the  "fully 
ending  and  determining  any  claim  that  I 
may  have  against  said  company."  It  fur- 
ther states:  "I  do  hereby  remise  and  re- 
lease, and  forever  discharge  said  company  of 
and  from  any  and  all  manner  of  actions, 
suits,  debts,  and  sums  of  money,  dues,  claims 
and  demands  wliatFoevet  in  law  or  equity  I 
have  ever  had  or  now  have  against  said  com- 
pany, by  reason  of  any  matter,  cause  or  thing 
whatsoever,  whether  the  same  aros^  upon 
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contract  or  upon  tort**  The  tenos  of  the  re- 
lease, in  connection  with  the  oral  testimony, 
In  oor  opinion,  are  broad  enoogli  to  include 
the  injury  to  ai^ellauf  a  eyea  and  eyeaigbL 
Had  a  anit  been  instituted  by  appellant  for 
the  injuries  to  hia  throat  and  breast,  and  re- 
corery  had  tiierefor,  such  JudffmMit  would 
have  been  a  bar  to  a  second  suit  for  Inju- 
ries to  bis  eyes.  This  holding  la  aotpported 
by  the  opinion  of  the  Supreme  Court  in  Bij. 
Co.  T.  McOarty,  M  Tex.  298,  eo  S.  W.  429. 
5S  L.  R.  A.  507,  86  Am.  St  Rep.  864. 

The  facts  in  this  case  are  quite  similar 
to  the  facts  passed  upon  by  the  Siq;»reme 
Court  In  the  McCarty  Case,  and,  in  i4ew  of 
the  holding  in  that  case,  we  think  the  court; 
under  the  uncontroverted  erldence,  should 
hare  Instnicted  a  Terdlct  for  defoidant  We 
conclude  that,  under  the  uncontroverted 
facts,  the  proper  Judgment  has  been  len^ 
dered  herein,  and  the  same  la  afflnned. 


SPIVBT  T.  STATE. 
<Oourt  of  Criminal  Appeals  of  Texas.   Nov.  25, 
1003.) 

CRIMINAL  IJLW— INSA.NITT  —  DEFSN8B  —  BVI- 
DEMCB-ADHI8SIBIUTT— IN8TBOCTI0N8 
— BSASONABUB  DOUBT. 

1.  On  a  iwoaecution  for  murder  the  defense 
was  that  accused  had  been  laboring  under  an 
insane  delusion  to  the  effect  that  his  wife  bad 
been  intimate  with  deceased,  and  the  defense 
endeavored  to  ediow  by  a  physician,  who  had 
examined  accosed  as  to  his  sanity,  what  ac- 
cused had  said  to  the  physician  as  to  the  cause 
of  the  killinf;,  for  the  purpose  of  producing  the 
facts  on  which  the  physician  liad  based  his 
opinion  that  accused  was  insane,  as  tending  to 
establish  the  insane  delusion  and  the  good  faith 
of  accused.  Held,  that  the  testimony  should 
have  been  admitted. 

2.  Code  Cr.  Proc.  1886,  art  774,  proTldes  that 
no  communication  between  a  husband  and  wife 
shall  be  admissible  on  a  criminalprosecution 
OKainst  either  of  them.  Article  7^  provides 
that  neither  a  husband  nor  wife  shall  be  a  wit- 
ness against  the  other  save  on  prosecutions  for 
a  wrong  committed  by  one  against  the  other. 
On  a  prosecution  for  murder  the  defense  was 
that  accused  had  been  laboring  under  an  In- 
sane delusion  tliat  bis  wife  had  been  Intimate 
with  deceased.  The  wife  of  accused  testified 
that  after  accused  was  under  arrest  for  the 
crime  he  told  her  that  he  wanted  her  to  testify 
that  deceased  had  made  indecent  proposals  to 
her,  and  that  it  would  go  hard  with  him  if  she 
did  not.  Held,  that  the  testimony  should  have 
been  excluded. 

3.  An  instruction  on  a  trial  for  murder  that 
If  the  jury  believe  that  defendant  unlawfully 
killed  deceased  not  under  the  immediate  influ- 
ence of  sudden  anger  or  rage  arising  from  an 
adequate  cause  he  would  be  guilty  of  murder 
in  the  second  degree,  was  erroneous,  in  that  it 
required  the  jury  to  find  affirmatively  that  de- 
fendant did  not  act  on  sudden  passion  before 
they  could  relieve  bim  from  punishment  tor 
murder  In  the  second  degree. 

4.  On  trial  for  murder  an  Instmctlon  that  If 
defendant  unlawfully  killed  deceased  not  un- 
der the  influence  of  sodden  anger  he  would  be 
guilty  of  murder  In  the  second  degree  Is  errone- 
ous, as,  if  the  Jury  found  he  did  not  act  under 
sudden  oassion,  tbey  could  not  convict  him  of 
murder  in  the  second  degree,  but  must  convict 
him  of  murder  in  the  first  degree. 

6.  Where  there  was  no  question  as  to  the  kill- 
ing and  the  defense  waa  inssnfty,  an  instruc- 


tion that  the  Instrument  or  means  by  which  a 
homicide  is  committed  are  to  be  taken  into  con- 
sideration in  judging  the  intent,  and  that,  if 
the  instrument  be  one  not  likely  to  ivodnce 
death,  it  ia  not  to  be  presumed  that  death  waa 
designed,  unless  from  the  maimer  In  which  it 
was  used  such  Intention  evidently  appears,  was 
erroneous. 

6.  A  witness  having  dmled  a  certain  couTer^ 
sation  with  the  wife  of  accused,  an  Instruction 
that  the  jury  should  disregard  the  conversa 
tion,  save  for  the  purpose  of  affecting  tfae  o-edi- 
bili^  of  the  witness,  was  enroneooa.  aa  aasmnr 
lug  the  fact  of  auch  couTarsation. 

Appeal  from  District  Court  Falls  Oonnty; 
Sam  R.  Scott.  Judge. 

John  T.  Splvey  was  convicted  of  murder 
In  the  first  decree,  and  he  appeals.  Be- 
Tened. 

Bice  A  Bartlett,  7.  W.  Optvey.  and  Z.  I. 
Harlan,  tax  appellant  Howard  Martin^  AbbL 
Atty  QeiL,  and  Lewellyn  &  Connolly,  fbr  the 
State. 

DAVIDSON,  P.  1.  This  conTictlon  result- 
ed in  a  life  sentence  In  the  penitentiary  tm 
murder  in  the  first  degree.  Tlie  UUlDg  was 
unquestionably  prored;  in  fact,  thrae  was  na 
issue  on  OiSm  pbaae  of  the  caae.  Insanity 
was  the  defence.  Thia  issue  was  laiaed  by 
a  great  masa  tut  teatimony  from  quite  a 
nnmbw  of  witnesses  to  the  effect  tiiat  ap- 
pellant a  few  months  before  the  bomldde 
bad  conceived  the  idea  tliat  deceased  was 
IntLmate  vrith  his  wife.  Deceased  bad  been 
boarding  in  the  family,  and  vras  a  young 
man  about  28  years  of  age.  The  wife  was 
47  years  old.  It  may  be  stated,  without 
summing  up  the  teatimony,  that  there  were 
no  facts  which  to  the  xationa]  mind  would 
Justify  such  conclusion.  Appellant  finally 
caused  deceased  to  leave  his  bouse.  From 
tlie  time  appellant  conceived  this  idea  of  the 
relation  of  bis  wife  and  deceased  his  whole 
manner  of  life  seemed  to  completely  change. 
He  continually  talked  about  it.  It  seemed 
to  be  ever  present  with  blm  when  about 
home.  His  wife  became  frightened,  and 
sent  for  her  son,  Don  Splvey,  who  had  been 
in  the  Indian  Territory  or  Oklahoma,  to  re- 
turn home.  He  did  so,  and  acted  ratho-  in 
the  assumed  position  of  guardian  for  bis 
father.  He  tolked  with  him  a  we^t  deal 
about  his  troubles,  and  tried  to  convince  him 
that  tbere  was  nothing  in  his  statement 
Appellant  would  admit  this,  and  Immediate- 
ly began  talking  on  the  same  subject  again. 
This  was  continued  until  subsequent  to  tbe 
homicide.  Among  other  witnesses  summon- 
ed were  Dr.  Graves,  superlutendent  of  tlie^ 
lunatic  asylum  at  San  Antonio;  Dr.  Wor- 
sham,  superintendent  of  tbe  lunatic  asylum 
at  Austin;  Dr.  Wallace;  Dr.  Rice;  l^AI- 
len;  and  Dr.  Sewelt  Tbey  (except  DrT^U- 
lace)  came  to  Harlln  in  advance  of  the  tria  i 
for  the  purpose  of  obtaining  data  relative  to 
the  mental  and  physical  condition  of  appel- 
lant. They  had  defendant  and  witnesses  be- 
fore them,  made  a  thorough  examination  or 
the  antecedents  of  lUs  family  and  all  tbe  cir- 
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cnmstances  which  tended  to  throw  light  up- 
on the  subject  The  evidence  before  them 
was  from  both  sides,  state  and  defense.  The 
examination  seemed  to  be  very  thorough, 
and  the  conclusion  reached  by  these  physi- 
dans  was  unanimous  that  he  was  insane. 
They  examined  appellant  In  person,  talked 
with  falm,  and  heard  bis  statements.  Among 
other  things,  he  proposed  to  prove  by  Dr. 
Graves  what  was  said  by  appellant  to  him 
in  regard  to  the  cause  of  the  killing  of  de- 
ceased, which  would  have  been  substantially 
that  testified  by  the  wife,  son,  and  father 
of  appellant.  This  was  excluded  by  the 
court  on  the  ground  that  It  was  Irrelevant, 
immaterial,  and  self-serving.  It  was  offered 
for  the  purpose  of  producing  all  the  facts  up- 
on which  Dr.  Graves  and  Dr.  Worsham 
based  their  opinion  as  to  the  insanity  of  de- 
fendant, and  as  tending  to  elicit  and  estab- 
lish the  Insane  delusion  appellant  was  labor- 
ing under  as  to  the  Infidelity  of  his  wife,  and 
the  good  faith  of  his  belief  as  to  the  sup- 
posed adulterous  intercourse  of  his  wife  at 
the  time  of  the  examination  as  well  as  at 
the  time  of  the  homicide^.  We  believe  this 
testimony  shonid  have  been  admitted,  Bnrt 
T.  State,  38  Tex.  Cr.  H.  397,  40  8.  W.  1000. 
4S  S  W.  844,  38  L.  P..  A.  305,  330. 

Mrs.  Spivey  was  placed  on  the  stand  as  a 
wltn'^ss  in  behalf  of  her  husband,  and  tes- 
tified that  about  dark  after  the  killing  an 
atHcer  placed  her  husband  nnder  arrest, 
spent  the  night  at  their  residence,  and  left 
with  appellant  for  the  county  site  the  follow- 
ing morning;  they  were  permitted  to  occupy 
the  same  room  that  night;  that  they  retired 
about  9  o'clock,  but  neither  of  them  slept 
any  during  the  night;  that  her  husband 
wanted  her  to  come  to  his  trial  and  testify 
that  deceased,  had  made  indecent  proposals 
to  her,  and  she  told  him  she  would  not  do 
BO.  He  then  wanted  her  to  say  that  Hoff- 
man (deceased)  had  made  indecent  proposals 
to  her,  and  she  told  him  she  could  not  do 
so;  that  he  further  stated  that  it  would  go 
mighty  hard  with  him  if  witness  did  not  so 
testify.  He  did  not  say  what  they  would 
likely  do  with  him,  and  did  not  state  further 
than  that  it  would  go  mighty  hard  with  him. 
He  did  not  mention  the  pnnislmient  of  hang- 
ing, or  any  pnnlshment,  but  Just  stated  that 
tt  would  go  mighty  hard  with  him.  He  was 
then  under  arrest  Subsequently  motion  to 
exclude  tills  testimony  was  made  and  over^ 
ruled.  The  court  explains  as  follows:  "This 
conversation  was  a  part  of  the  same  conver- 
sation, and  took  place  during  the  time  of  the 
conversation,  which  defendant  was  permitted 
to  show  had  occurred  between  himself  and 
wife  after  the  killing,  though  counsel  for  de- 
fendant had  not  asked  witness  any  questions 
relative  to  what  defendant  stated  he  wanted 
;ii  her  to  swear  to,  nor  as  to  whether  he  thought 
Vt  he  would  be  punished."  This  testimony 
should  have  been  excluded:  Eirst,  appellant 
e-  was  under  arrest;  second,  It  was  a  confl- 
jf    dentfal  commiinlcatlon  between  appellant  and 

X 


his  wife.  Articles  774,  775,  Code  Or.  Proc. 
1895;  Brock  v.  State  (Tex.  Cr.  App.)  71  S.  W. 
21,  60  L.  B.  A.  465;  Bluman  v.  State,  33 
Tex.  Or.  B.  64,  21  S.  W.  1027,  26  S.  W.  75; 
Hoover  v.  State,  35  Tex.  Cr.  B.  345,  33  S.  W. 
337;  Jones  v.  State,  13  Tex.  App.  1;  Gaines 
V.  State,  38  Tex.  Cr.  B.  218,  42  S.  W.  385; 
Penny  v.  State  (Tex.  Cr.  App.)  42  S.  W.  297. 
See,  also,  Barth  v.  State  (Tex.  Or.  App.)  46 
8.  W.  228,  73  Am.  St.  Bep.  935;  Hurat  v. 
State  (Tex.  Or.  App.)  40  S.  W.  264. 

Eixception  was  reserved  to  the  following 
portion  of  the  court's  charge  on  murder  In 
the  second  degree:  "If,  therefore,  you  be- 
lieve from  the  evidence  that  defendant  un- 
lawfully killed  deceased,  and  In  doing  so  did 
not  act  under  the  immediate  Influence  of 
sudden  anger,  rage,  resentment,  or  terror 
arising  from  an  adequate  cause— ttiat  Is,  such 
cause  as  would  commonly  produce  such  pas- 
sion In  the  degree  that  would  In  a  person 
of  ordinary  temper  render  the  mind  incapa- 
ble of  cool  Flection— the  killing  under  such 
circumstances  would  be  upon  implied  malice, 
and  he  would  be  guilty  of  murder  In  the  sec- 
ond degree;  and  if  yon  so  find  beyond  a 
reasonable  doubt  yon  will  find  defendant 
guilty  of  murder  In  the  second  degree,"  etc. 
Various  objections  are  urged  to  this  charge, 
which  we  thluk  are  well  taken.  The  jury 
were  required  here  to  find  afllrmatlvely  that 
defendant  did  not  act  under  the  Immediate 
influence  of  sudden  passion  before  they  could 
relieve  him  from  punishment  for  murder  in 
the  second  degrae.  Tills  Is  a  change  of  the 
doctrine  of  reasonable  doubt  If  there  was 
a  reasonable  doubt  upon  this  proposition,  ap- 
pellant was  entltied  to  It  Again,  If  the  Jury 
found  that  he  did  not  act  under  sudden 
passion,  then,  of  coarse,  they  could  not  con- 
vict him  of  murder  in  the  second  degree,  but 
left  them  to  convict  of  murder  In  the  first 
degree,  wlilch  they  prwnptly  did.  A  charge 
upon  manslaughter  was  not  given,  nor  was 
a  definition  of  adequate  cause;  and  the  fail- 
ure to  do  so  left  but  two  degrees  of  culpable 
homicide  for  the  investigation  of  the  Jury, 
to  wit,  murder  in  the  first  and  second  de- 
grees. So,  If  they  found  he  acted  und^r  sud- 
den passion  produced  by  an  adequate  cause, 
being  guilty  of  some  offense  he  was  neces- 
sarily guilty  of  murder  In  the  first  degree, 
because,  under  the  charge  given,  he  could 
not  be  guilty  of  murder  in  the  second  degree, 
Inasmuch  as  the  jury  are  affirmatively  char- 
ged that.  If  they  found  he  did  not  act  under 
immediate  Influence  of  sudden  passion,  he 
would  be  guilty  of  murder  in  the  second  de- 
gree. Therefore,  If  he  acted  under  the  Im- 
mediate influence  of  sudden  passion,  and  be- 
ing guilty  of  some  offense,  it  would  neces- 
sarily follow  he  would  be  guilty  of  murder 
In  the  first  degree.  See  Neyland  v.  9tate, 
13  Tex.  App.  546;  Pollard  v.  State  (Tex.  Or. 
App.)  73  S.  W.  955;  Whltaker  v.  State,  12 
Tex.  App.  443;  Bninet  v.  State.  Id.  533. 

Complaint  is  made  of  this  excerpt  from 
the  charge:   "The  InBtrnment  or  means  ^yy 
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which  a  homicide  la  committed  are  to  be 
taken  into  consideration  In  Judging  the  Intent 
of  the  party  offending.  If  the  Instrument  be 
one  not  likely  to  produce  death,  It  Is  not  to 
be  presumed  that  death  w&a  designed,  unless 
from  the  maimer  In  which  It  was  used  such 
Intention  evidently  appears."  While  this, 
abstractly  considered.  Is  the  law,  yet  In  this 
character  of  case  It  should  not  tie  glT«i. 
Smith  T.  State,  19  Tex.  App.  110. 

The  charge  with  reference  to  the  testl- 
mony  of  A.  M.  Splvey  win  not  arise  upon 
another  trial,  unless  the  testimony  introdu- 
ced would  suggest  it.  It  should  not  have 
been  given  on  this  trial.  The  Issue  was  not 
raised  by  the  record  as  we  understand  It 
Splvey  was  asked  with  regard  to  a  conver- 
sation with  the  wife  of  defendant,  which  he 
denied,  and  here  the  matter  ended.  The 
court  charged  the  Jury  that  they  would  not 
consider  evidence  of  the  conversation  be- 
tween A.  M.  Splvey,  the  father  of  defendant, 
and  the  wife  of  defendant,  except  for  the 
purpose  of  affecting  the  credibility  of  A.  M. 
Splvey,  the  father.  This  was  an  assump- 
tion by  the  charge  of  the  conversation,  when 
the  proof  showed  that  no  such  conversa- 
tion occurred. 

Exception  was  reserved  to  the  argument 
of  state's  counsel,  and  the  failure  of  the 
court  to  eliminate  the  same  by  a  charge. 
This  will  not  arise  upon  another  trial,  and 
its  discussion  Is  pretermitted. 

For  the  errors  discussed,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


McGABDElLL  T.  STA7B. 

(Oourt  of  Criminal  Appeals  of  Teua.   Dee.  S, 
1903.) 

ASSAULT-8BXP-DEFBiraB-^N8TBU0TION8 
—EVIDENCE. 

1.  On  a  prosecution  for  aggravated  aHsauIt 
with  a  deadly  weapon,  the  facts  showed  that 
the  RBsnnlted  pnrty  had  thrown  hts  open  knife 
at  defendant,  who  bad  reqaeated  him  to  desist, 
and  that  at  the  time  of  the  assault  defendant 
had  thrown  the  knife  of  the  assaulted  party 
away  some  distance,  and  he  was  in  the  act  of 

£ [eking  It  itp  in  a  manner  indicating  that  he 
itended  to  throw  it  again.  Held,  that  defend- 
ant was  entitled  to  an  instniction  on  self-de- 
fense. 

2,  It  was  error  to  admit  testimony  on  behalf 
of  the  state  showing  that  the  railroad  hands  of 
which  the  parties  were  a  part  went  in  the  baUt 
at  hurrahing  one  auotbsr  and  pltcldng  knives  at 
one  another. 

Appeal  from  Folk  Connty  Goort;  A.  B. 
Green,  Judge. 

Cal  HcCardell  was  oonvlcted  ct  aggravated 
assault,  and  he  appeals.  Rerersed. 

F.  Campbell,  for  appellant.  Howard  Mar- 
tin. ABSt  Atty.  Gen.,  few  the  State. 

DAVIDSON,  P.  J,  Appellant  was  convict- 
ed of  an  aggravated  assault  by  means  of  a 


deadly  weapon.  There  are  but  two  ques- 
tions we  deem  of  importance- 

First,  the  testimony,  In  our  opinion,  clearly 
presented  the  Issue  of  self-defense.  This  was 
not  charged  upon,  and  the  special  requested 
charge  by  appellant  was  refused.  The  Im- 
mediate facts  show  that  the  alleged  assaulted 
party  had  thrown  his  open  knife  a  time  or 
two  at  appellant,  who  had  requested  blm  to 
desist  According  to  some  of  the  witnesses, 
he  had  taken  appellant's  cap  and  cut  it  witl: 
his  knife,  filling  It  with  sand  and  throwing 
it  away;  and,  at  the  time  of  the  alleged  as- 
sault, appellant  had  thrown  the  knife  of  the 
injured  party  off  some  distance.  The  In- 
jured party  was  in  the  act  of  plckli^  it  up. 
and  in  such  manner  as  Indicated  to  appellant 
tbat  he  Intended  to  further  use  it  in  throw- 
ing at  him.  This  testimony  was  In  the  rec- 
ord, and  it  Justified  appellant  in  demanding 
a  charge  on  self-defense,  for,  '  the  assaulted 
party  was  pldcing  up  the  fcuife  at  the  time 
to  continue  tbzowlng  It  appellant  liad  a  tight 
to  strike. 

Error  is  also  assigned  upon  the  admission 
In  behalf  of  the  state  of  the  testlm<»)y  show- 
ing that  the  railroad  bands,  of  which  the 
assaulted  party  and  appellant  were  a  part, 
were  In  the  habit  &nd  "It  was  the  custom 
of  this  aectioo  crew,  to  hurrah  one  another 
and  to  pitch  knives  at  one  another."  Thl^ 
was  error.  See  Hawkins  v.  State,  17  Tex. 
App.  rm,  50  Am.  Rep.  129;  7  Crim.  Law 
Mag.  277;  State  t.  Bomham,  S6  Vt  445,  48 
Am.  Rep.  801. 

For  the  errors  indicated,  tibia  Judcmoit  Is 
reveraed,  and  the  cause  remanded. 


ARMSTRONG  t.  STATBl 
(Court  of  Crimioai  Appeals  of  Texas.   Dec  2, 
1903.) 

APPEAL— BOND— LANQUAQE  OF  BOND— STAT- 
UTORY RBQUIREMBNTS. 

1.  An  appeal  in  a  criminal  case  will  be  dis- 
missed where  the  recognizance  omits  the  eon- 
duding  phrase,  "in  this  case."  as  leqiiired  by 
Code  Cr.  Proc.  1895,  art  8B7. 

Appeal  from  Hopklna  Connty  Court;  B.  B. 
Keasler,  Judge. 
Clay  Armstrong  was  convicted  of  crime. 

and  he  appeals.   Appeal  dismissed. 

Howard  Martin.  Asst  Atty.  Gea,  A>r  the 
State. 

HKNDERSON,  J.  The  Assistant  Attorney 
General  has  filed  a  motion  to  dismiss  this 
appeal  because  of  a  defective  recognisance, 
in  that  it  omits  the  concluding  phrase,  "In 
this  case,"  as  required  in  article  887,  Code  Cr. 
Proc.  1805.  An  Inspection  of  the  recognis- 
ance shows  that  the  motion  Is  wdl  taken. 
Cryer  v.  SUte,  36  Tex.  Cr.  B.  621,  S7  8.  W. 
753,  38  8.  W.  20&  The  appeal  la  acowdlngly 
dismissed. 
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WILLIAMS  T.  STATR 
(Court  of  Crimitaal  Appeals  of  Texas.   Not.  11, 

1003.) 

CRIMINAL,  LAW— APPBAIr-RSVIEW— 
INSTRUCTIONS. 
1.  On  appeal  from  a  convlctlOD  of  assault 
with  intent  to  murder,  the  propriety  of  ao  in- 
struction on  self-defense  cannot  be  rcTlewed  in 
the  absence  of  the  evidrace. 

Appea]  from  District  Gonrtp  Walker  Ooun- 
ty;  J.  M.  Smlther,  Judge. 

Sandy  Williams  waa  conTlcted  of  asaault 
with  Intent  to  murder,  and  be  appeals.  Re- 
rersed.  rehearing  granted,  and  another  re> 
hearing  refused. 

McEInney  &  Hill,  tor  appellant  Dean, 
Humphrey  &  Powell  and  Howard  Martin, 
Aaat  Atty.  Gen.,  for  the  Stat& 

DAVIDSON.  P.  J.  Appellant  was  conTlcted 
of  assault  with  Intent  to  murder,  and  his 
punishment  assessed  at  flTe  years'  conflne- 
ment  in  the  penitentiary. 

Exception  was  reserved  to  the  following 
portion  of  the  court's  charge:  "If.  from  the 
evidence,  you  are  satisfied  beyond  a  reason- 
able doubt  that  defendant,  Sandy  Wllllame. 
on  or  about  the  time  charged  in  the  indlct- 
ment,  and  prior  to  the  filing  of  the  same, 
•  •  •  with  a  deadly  weapon,  or  inatru- 
ment  reasonably  calculated  or  likely  to  pro- 
duce death  or  serious  bodily  Injury  from  the 
manner  In  which  It  was  used,  and  with  mal- 
ice aforethought,  did  assault  the  tald  Tom 
BukowsU,  and  if  you  are  further  satisfied 
by  the  evidence,  beyond  a  reasonable  doubt, 
that  Bald  assault,  if  any,  was  not  made  under 
the  immediate  influence  of  sadden  passion, 
produced  by  an  adequate  cause,  *  *  *  or 
not  in  defense  of  himself  against  an  unlawful 
attack,  producing  a  reasonable  expectation 
or  fear  of  death  or  serious  bodily  injury,  then 
you  will  find  defendant  guilty  of  an  assault 
with  intent  to  murder,  and  so  say  by  your 
verdict."  etc.  It  will  be  noted  that  this 
charge  omits  to  Instruct  the  Jury  that  an  as- 
sault, in  order  to  constitute  an  assault  to  mur. 
der,  must  be  with  the  specific  Intent  to  kllL 
In  order  to  constitute  this  offense,  such  as- 
sault must  be  made  with  the  specific  intent 
to  kill,  as  well  as  upon  malice  aforethought 
Gillespie  T.  State,  IS  Tex.  App.  415;  White 
T.  State.  18  Te^.  App.  259;  Davis  v.  State, 
15  Tex.  App.  475;  Prultt  v.  State,  20  Tex. 
App.  129;  McCullougb  T.  State,  24  Tex.  App. 
128,  B  S.  W.  839;  Moore  et  al.  v.  State,  26 
Tex.  App.  322.  9  8.  W.  610;  Trevenio  v. 
State.  27  Tex.  App.  372,  11  S.  W.  447;  Wood 
T.  State,  27  Tex.  App.  393,  11  S.  W.  449.  For 
other  autborltleB,  see  White's  Ann.  Pen.  Code, 
I  1036.  The  record  does  not  contain  a  state- 
ment of  facts,  but  this  is  a  charge  which  can- 
not form  the  basis  of  a  conviction  for  as- 
sault with  intent  to  murder.  There  is  no 
state  of  facts  which  Would  Justify  the  con- 

1  L  Sm  Crlmlnsl  Law,  voL  V,  CmU  His.  i  29U. 


Tiction,  under  this  charge,  of  assault  to  mur- 
der. The  Judgment  !■  xeTwaed,  and  tlie 
cause  remanded. 

On  Rehearlnc. 

(Nov.  25, 1903.) 

At  a  former  day  of  this  term  the  Judgment 
was  reversed  because  of  a  fatal  omission  In 
the  charge  of  the  court  which  Is  fully  shown 
In  the  original  opinion.  Upon  the  state's  mo- 
tion for  rehearing.  It  is  made  fully  to  appear 
that  the  charge  was  not  defective  in  the  re- 
spect discussed  in  the  original  opinion,  but 
the  clause  "with  intent  then  and  there  to 
kill  and  murder"  was  omitted  from  the  para- 
graph of  the  charge  by  mistake  In  making  up 
the  transcript.  This  makes  the  charge  of 
the  court  complete  and  In  compliance  with 
the  law.  The  motion  for  rehearing  Is  ac- 
cordingly granted,  and,  no  error  being  appar- 
ent in  this  record,  the  Judgment  is  affirmed. 

On  Second  Rehearing. 

(Dec.  le,  1903.) 

Appellant  now  files  motion  for  rehearing, 
and  insists  that  the  Judgment  should  tw  re- 
versed because  the  court  erred  In  charging 
on  self-defense,  In  utfng  the  following  Ian* 
guage:  •  •  But  further  believe  that 
at  the  time  of  ao  doing,  said  Bukowakl  had 
made  an  attack  on  blm,  which,  from  the 
manner  and  character  of  It  and  the  defend- 
ant's knowledge  of  the  character  and  dispo- 
sition of  the  said  Bnkowskl,  caused  him  to 
have  reasonable  expectation  or  fear  of  death 
or  serious  bodily  harm.  •  •  •  ■*  The  facta 
are  not  in  the  record.  It  may  be  that  the  evi- 
dence fully  Justified  this  Instruction.  We  can- 
not tell  without  the  testimony.  Hlckey  v. 
State,  76  S.  W.  920,  Is  not  in  pohit  Rehear 
Ing  refused. 

SPURLOGK  T.  STATE.* 

(Oourt  of  Grfanlnal  Appeals  of  Texas.  Nov.  25, 

1003.) 

CRIMINAL  LAW  —  APPEAL  —  BTATEUBNT  OF 
PACTS— TIME  FOR  FIUNG-KRRORS  RBVIBW- 
ABLH  ~  EMBEZZLEMENT  —  INDICTMENT  — 
SUFFICIENCY. 

1.  Under  the  law  allowing  10  days  after  ad- 
Jouroment  of  term  to  file  a  statement  of  facts, 

a  statement  filed  on  the  eleventh  day  cannot 
be  considered  on  appeal,  where  no  diligence  on 
the  part  of  appellant  whs  shown  on  the  iH^p- 
aratiOD  of  the  statement  until  the  tenth  day. 
when  be  proseiited  his  statement  to  the  judge. 
who  was  ooliliii^  cmrt  in  a  different  county,  and 
who  had,  just  before,  approved  the  statement 
prepared  by  the  district  attorney,  and  forwarded 
it  to  the  county  seat,  wbi<-h  it  did  not  reach,  and 
so  was  not  filed,  until  the  eleventh  day, 

2.  It  Ib  not  necessary  that  an  indictment  for 
emhezElement  from  a  private  individual  state 
that  tiie  party  whoae  property  was  embezzled 
was  a  "private  person." 

3.  On  appeal  from  a  conviction  of  embezzle- 
ment an  assignment  of  error  that  auder  the  evi- 

%«baartng  dealed  December  U,  IMS. 

1 «.  Bm  Crtmioai  Law.  vol.  U,  Cent  Dig.  |  Sm. 
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deuce  there  should  have  been  a  charge  on  a  mis- 
doDeanor  erabeulement  cannot  be  considered  in 
the  absence  <tf  a  statement  of  facts. 

Appeal  from  District  Court,  Throckmorton 
Comity;  H.  R,  Jones,  Judge. 

Drue  Spnrlock  wu  GonTlcted  of  embei- 
■lemmt,  and  appeals.  Affirmed. 

OnnDlngham  &  Oliver,  for  appellant. 
Howard  Martin,  Awt  Atty.  Gen.,  for  tbe 
State. 

EUSNDERSON.  J.  Appellant  waa  conTlct- 
ed  of  embezzlement,  tinder  article  938>  Penal 
Code,  and  his  punishment  assessed  at  con- 
finement In  the  penltentlat7  for  a  term  ct 
two  rears;  hence  this  appeal. 

The  statement  of  fftcta,  whldi  was  filed 
under  the  old  law,  allowing  ten  days  att&e 
adjournment  of  the  tern  under  the  ordw 
grantlnK  that  time,  appears  to  have  been 
filed  on  the  elerenlii  day,  one  day  too  late. 
Appellant  has  filed  a  motion  setting  up  the 
diligence  he  used  to  procure  and  file  said 
statement,  and  he  asks  that  we  consider  the 
statement  of  tacts,  although  not  filed  within 
the  time  aothorlzed  by  law.  In  support  of 
the  motion  appellant  refers  ns  to  Blgham  t. 
State.  86  Tex.  Cr.  a  4SS,  87  S.  W.  753.  and 
Cannon  State,  41  Tex.  Cr.  B.  467,  S6  8. 
W.  351.  In  the  former  case  there  appears 
no  lack  of  diligence  on  the  part  of  counsel  for 
appellant  to  prepare  and  file  tbe  statement 
of  facts.  In  that  case  there  was  a  10-day 
order.  We  find  that  on  the  third  day  after 
adjournment  of  the  term  appellant  presented 
the  statement  to  the  Judge  (who  in  the 
meantime  had  begun  a  term  of  court  In  an- 
other county  In  his  district)  with  the  state- 
ment that  he  and  the  district  attorney  bad 
foiled  to  agree,  and  tb«i  turned  over  to  the 
Judge  the  statement  pr^red  by  himself, 
with  the  request  to  pr^tare  and  file  a  state- 
ment, which,  under  the  statute,  the  Judge 
was  required  to  do.  In  that  case  the  Judge 
did  not  prepare  and  file  tlie  atatemmt  until 
some  days  after  the  10  days  had  elapsed. 
We  held  In  that  case  tliat  there  was  no 
lachea  on  the  part  of  aj^tellant  or  his  coun- 
sel. In  the  Cannon  Case  It  Is  shown  that 
It  took  about  four  days  to  try  the  case,  and 
the  statement  of  facts  was  lengthy,  and  the 
counsel  proceeded  at  once  to  the  preparation 
of  a  statement  Acts,  and  got  it  prepared 
and  forwarded  by  express  to  the  Judge  where 
the  trial  occnrred^-eounsel  llvliv  in  an  ad^ 
Joining  connty^-and  that,  by  a  failure  of  the 
express  messenger  to  transfer  the  package  to 
a  connecting  compai^t  the  same  was  not  de- 
livered until  the  nest  day.  But  tba  deliTery 
then  was  within  time,  though  the  Judge  de- 
clined to  examine  and  approve  ttie  same  on 
account  the  shcHtoess  of  time  Interroiing 
befiore  the  lapse  (tf  the  10  d^;  and  this,  al- 
though he  was  asked  to  file  the  statement 
and  make  such  oHrrectlons  afterwards  as  he 
aaw  fit.  Neither  of  said  cases  are  applica- 
ble to  the  facts  here  shown.  The  Judge  cer- 
tifies In  hla  aroroval  of  the  statement  of 


facta  that  on  the  ninth  day  after  adjourn- 
ment of  'court  (he  then  being  at  Haskell, 
holding  court.  In  uiothor  county)  the  defend- 
ant had  failed  up  to  that  time  to  present  hia 
statement;  that  the  district  attorney  bad  al- 
ready submitted  his  statement;  and  ttiat  on 
the  ninth  day  he  approved  the  same,  after 
examlnatlMi.  It  is  sliown  by  aivellant  in 
his  motion  that  such  statement  was  forward- 
ed by  the  Judge  1^  mall  to  Throckmorton, 
where  the  case  was  tried;  but  it  reached 
there  on  the  eleventh  day  after  the  adjourn- 
ment of  the  district  court  of  said  county.  In 
this  connection  It  la  further  ahown  that,  if 
the  postmaster  had  sent  the  statement  of 
fiicte  by  an<^er  route  it  might  have  reached 
Ita  destination  In  time  to  have  been  filed  <hi 
the  tenth  day  after  adjoummoit  of  court. 
It  Is  also  shown  tiiat  on  the  tentii  and  last 
day  appellant's  counsel  presented  the  dis- 
trict Judge  wltii  a  statement  (tf  fiicte  at  Has- 
kell, and  proposed  that  he  should  approve  the 
same,  and  that  he  would  himself  carry  that 
to  Throckmoton,  the  county  site  of  Throck- 
morton county,  and  file  it;  and.  If  his  re- 
quest had  been  compiled  with,  he  could  and 
would  have  filed  said  statement  on  the  tenth 
and  last  day.  We  would  observe  tn  this 
connection  that  the  distance  between  Has- 
kell and  Throckmorton  is  not  stated,  dot  Is 
any  effort  made  in  this  motion  to  explain 
why  appellant  did  not  use  some  eff<nt  to 
have  said  statemmt  of  facto  approved  be- 
fore tho  tenlli  and  last  day.  We  know  of 
no  anthorltj,  nnder  the  drcnmstances  bere 
stated,  that  would  authorise  the  to 
approve  a  sectmd  statement  at  tacts.  Be- 
sides this,  as  was  stated  above,  no  act  of  dili- 
gence waa  shown  on  the  part  of  appellant 
in  regard  to  the  pr^taratlon  and  presenta- 
tion of  said  statement  until  the  very  last  day 
of  the  time  allowed  him.  In  both  of  the 
cases  dted  there  was  no  lack  of  diligence  on 
the  part  of  counsel,  as  tlicv  appear  to  have 
proceeded  at  once  w  the  adjournment  of 
the  term  In  the  iseparatlon  of  a  statonent 
of  tecta  and  presentathm  thereof  to  the 
Judge.  In  the  first  case  dted  the  failure  to 
file  the  statement  was  directly  attributable 
to  the  laches  of  fbe  Judge,  and  not  of  ap- 
pellant or  bis  counsel.  Here  it  appears  that 
.the  Judge  waited  on  appellant's  counsel  un- 
til the  last  day,  and  then  forwarded  the 
statement  of  tacta  approved  by  him  by  mall. 
If  appellant  himself,  under  the  circumstan- 
ces, had  previously  applied  to  the  Judge,  and 
made  s<Mne  request  of  him  In  regard  to  the 
statement,  to  give  it  to  him  In  time  In  order 
that  be  might  have  it  filed  in  Tbrot^morton 
county,  before  the  eqdratlon  ot  the  10  days, 
and  the  Judge  had  tailed  to  do  so,  but  mailed 
the  statement,  then  the  tault  might  lure 
been  with  the  Judge.  We  do  not  believe,  un- 
der the  authorities,  that  we  can  consider  the 
statement  of  fScta  as  a  part  of  the  record 
to  this  cas&  Honk  v.  State,  38  Tex.  Cr.  B. 
602,  44  8.  W.  158;  Crawford  T.  State  (Tex. 
Cr.  App.)  44  8.  W.  1088. 
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THOMPSON  T.  BTATa 


Appellant  contends  that  the  Indictment  li 
defective,  In  that  It  fnlls  to  charge  that  P. 
P.  Powell,  the  party  whose  property  is  al- 
leged to  have  been  eiiiliezzled  by  appellant, 
Is  a  'private  person."  It  may  be  a  correct 
proposition  of  law  that,  where  the  ownership 
in  embezzlement  Is  alleged  to  be  in  a  name 
applicable  alone  to  a  corporation  or  a  Joint- 
stock  company,  that  this  ahonld  be  alleged; 
but  the  same  mle  wonld  not  apply  where  the 
name  In  Its  nsoal  acceptation  refers  to  a 
person.  Nasets  State  (Tex.  Cr.  App  )  82 
S.  W.  696:  Fanlk  t.  State,  38  Tex.  Cr.  B, 
78,  41  8.  W.  616.  Of  course,  In  such  case,  if 
It  should  be  established  that  It  was  not  the 
name  of  some  person  referred  to,  bnt  that  of 
a  corporation,  there  wonld  be  a  variance. 
We  hold  that  tbe  Indictment  was  not  de- 
fectlTe. 

Appellant's  other  contention  Is  that  the 
court  shonld  have  charged  on  a'  misdemeanor 
onbezzlement,  on  the  ground  that  there  Is 
some  proof  tending  to  show  that  all  of  the 
money  charged  In  the  indictment  ooold  not 
have  been  embezzled  at  the  same  time,  but, 
If  any  was  embezzled,  it  consisted  of  variotiB 
appropriations  less  than  $50  at  a  time.  In 
the  absence  of  a  statement  of  facts,  this  as* 
signment  cannot  be  considered. 

No  error  appearln|f  In  tbe  record,  the  ]iidf- 
ment  Is  affirmed. 


THOMPSON  T.  ffTATB.* 
(Comt  of  Criminal  Appeals  of  Texas,  Dee.  2, 
1808.) 

CRIMINAL  .  LAW  —  CONTINUANCES  —  APPUCA- 
TIOKS  —  JURT  —  DISCRIMINATION  AGAINST 
NBORO  RACB-nCOIPTIONfWRBVISW. 

1.  Refnaal  of  the  coart  to  grant  a  oontlna- 
Anee  becanae  uf  the  ^ckness  ot  defendant's 
GOnnsel  was  not  ground  for  reversal  where  it 
was  shown  that  be  bad  other  counsel,  and  there 
was  nothing  to  show  that  he  Buffered  any  in- 
jnrr  on  account  of  the  conpsel's  absence. 

2.  An  application  for  a  continuance  of  a 
criminal  case  because  of  the  sickness  of  a  wit- 
ness who  would  testify  that  the  statranents  of 
s  etatc's  witness  were  vntrue,  bvt  vhidi  did 
not  show  what  the  statements  were,  was  prop- 
erly denied. 

5.  As  a  general  mle,  continuances  are  rarely 

E anted  for  tbe  purpose  of  proctirlng  impeach- 

4.  An  application  for  a  continuance  on  ac- 
count of  the  absence  of  a  witness  snbpoenaed, 
who  wonld  testify  that  at  the  time  of  the  al- 
leged oflflnsB  defendant  was  with  witness  at  a 
place  a  con^erable  distance  from  the  place 
of  the  commission  of  tbe  offense,  was  properly 
denied  for  falling  to  specify  the  place. 

6.  An  application  for  a  continnance  of  a  trial 
for  rape  on  the  gxoond  of  the  absence  of  a  wit- 
ness who  would  testify  that  the  family  of  the 

Srosecuting  witness  telephoned  an  officer  that 
tie  offense  was  committed  hy  a  third  person 
was  iKtKwrly  denied,  where,  from  the  erldenee, 
it  was  iinnuterial,  even  if  the  prosecotrii  had 
herself  testiBed  that  she  telephoned  the  officer 
that  she  suspected  it  was  the  third  person  who 
assaolted  her. 

6.  On  a  mottcn  to  muA  an  iDdktmait  <juu^ 
ting  a  negro  with  crune  becanse  In  tbe  foznut- 
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tlon  of  the  grand  Jury  no  ne«ro  was  drawn.  It 
was  shown  that  th^  were  about  10,000  voten 
In  the  county,  and  that  of  these  about  600 
were  negroes  ;  that  no  negroes  were  drawn  on 
the  grand  jury,  and  that  within  the  knowledge 
of  the  witnesses  none  had  ever  been  drawn. 
One  of  the  commisslonws  selecting  the  Jui*y 
testified  that  all  the  commissioners  were  white 
men;  that  they  had  the  tax  rolls  and  city  di- 
rectcoy  when  they  selected  t^e  juries;  that  no 
negroes  were  drawn  to  serve  as  Jurors;  and 
that,  if  the  name  of  a  negro  had  been  suggest- 
ed, he  would  have  been  placed  on  the  jury. 
Beld  inBuflldent  to  show  that  the  negro  race 
was  discriminated  against. 

7.  On  a  similar  showing  ou  a  motion  to 
quash  a  special  venire  based  on  the  same 
ground.  It  was  not  error  to  refuse  to  quash  the 
venire. 

8.  A  witness  who  has  meaaored  the  tracks  at 
the  scene  of  a  crime,  or  la  able  to  testi&  to 
some  peculiarity  between  the  tracks  found  at 
the  scene  of  the  crime  and  those  shown  other- 
wise to  have  been  defendant's  tracks,  is  com- 
petent to  testify  as  to  the  similarity  of  the 
tracks. 

9.  An  objection  to  the  admisaibllity  of  evi- 
dence can  only  be  raised  by  bill  of  exceptions. 

10.  The  qoMtion  of  the  dlsqnallflcation  of  a 
juror  in  a  criminal  case  because  he  had  not 
paid  his  poll  tax  cannot  be  raised  by  motion 
for  a  new  trial,  bnt  must  be  shown  1^  excep- 
tions. 

Appeal  from  District  Oonrt,  Bexar  Coun- 
ty; John  H.  Olark.  Judge. 

iflmest  Thompson  was  convicted  of  rape, 
and  appeals.  Affirmed. 

J.  B.  Bntlw  and  A  B.  Coweu,  for  appel- 
lant. Howard  Martin,  Asst  Atty.  Gen.,  for 
the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  rape,  and  his  punishment  assessed  at 
death;  hence  this  appeal. 

Appellant  moved  for  a  contlnoance  because 
of  the  absence  of  his  leading  counsel.  J.  M. 
Eckford,  Esq..  who  is  shown  to  have  been 
sick  at  the  time  of  the  trial.  It  Is  shown 
that  appellant  had  other  counsel,  and  tbe 
record  does  not  disclose  that  he  suffered  any 
Injury  on  account  of  the  absence  of  his  lead- 
ing attorney.  In  this  connection  appellant 
also  asked  for  a  continuance  on  account  of 
the  absence  of  said  J.  M.  Eckford,  Esq., 
who  he  alleged  was  a  material  witness  for 
him,  and  who  had  been  duly  subpoenaed,  and 
was  unable  to  appear  on  account  of  sickness; 
that  appellant  expected  to  prove  by  said  wit- 
ness that  AdolpbuB  Thompson,  a  material 
witness  for  the  state,  told  him  that  he  bad 
been  frightened  into  making  statements 
against  defendant,  and  that  said  statements 
were  untrue.  What  these  statements  were 
that  Thompson  disclosed  to  Eckford  is  not 
made  to  appear,  and'we  are  not  authorized 
to  supply  this  by  Intendment.  Moreover,  If 
it  was  Intended  here  to  Insist  on  a  continu- 
ance In  order  to  Impeach  Thompson  by  Eck- 
ford, we  would  observe  that,  as  a  general 
rule,  conUnnances  are  rarely  granted  for  Im- 
peaching testimony. 
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A|»peUftat  also  clalnu  that  the  case  ahoold 
be  contliiiied  on  account  of  the  absence  of 
Frank  Morris,  who  had  been  aabpoenaed,  and 
from  some  cause  unknown  to  defendant  was 
not  pEBBOit:  Defendant  says  he  eipeeted  to 
profe  nld  wttnesa  that  at  the  time  the 
alleged  offense  was  committed  defendant  was 
with  him  at  a  place  a  considerable  distance 
from  the  place  where  the  offnise  was  com* 
mitted,  and  remained  with  him  during  th^ 
afternooD.  This  statement  ahoold  have  been 
made  with  more  regard  to  particulars.  Oar- 
talnly  appellant  could  inform  his  counsel  at 
what  partlcDlar  place  he  was  during  that  aft- 
ernoon with  the  witness  Uorrls,  and  It  should 
have  been  shown  In  the  ^plication.  Be- 
sides, the  diligence  toe  this  witoesa  was  not 
suffidenL 

A  continuance  was  also  oaTed  beaiuse  of 
the  absence  of  Andrew  Strelslck  By  this 
witness  appelant  expected  to  prove  that  the 
family  of  "Victoria  Nickle  telephoned  the 
vBScec  that  the  offense  was  committed  by  the 
boy  Eteywood— the  boy  who  rides  the  Ja<A." 
The  record  does  not  disclose  that  any  effort 
was  made  to  diift  this  offense  upon  the  boy 
Haywood,  and  from  the  evidence  It  would  be 
immaterial,  evrai  If  the  prosecutrix,  Ylct(»la 
Mckle,  had  herself  testified  that  she  tele^ 
phoned  the  offlcera  that  she  suspected  it  was 
Hayvrood  who  had  assaulted  her. 

Uelvln  Pitman  waa  anotlier  absent  wit- 
ness. The  application  shows  Qiat  It  was  eK' 
pected  to  be  proved  by  blm  that  he  saw  de- 
fendant in  company  vrlth  Frank  Morris  at 
the  time  the  offense  waa  alleged  to  have 
been  committed.  This  statement  Is  equally 
as  Indefinite  as  that  heretofore  treated  re- 
lating to  the  witness.  Morris.  We  do  not 
think  the  court  erred  in  overruling  the  mo- 
tion for  continuance. 

On  the  trial  appellant  made  a  motion  to 
quash  the  indictment,  because,  be  being  a 
negro,  in  the  formation  and  impanelment  of 
the  grand  Jury  no  negro  was  drawn;  the  ne- 
gro race  being  discriminated  against  in  the 
drawing,  selection,  and  impanelment  of  said 
grand  Jury  that  returned  the  bill  of  Indict 
ment  against  defendant.  The  motion  further 
alleged  that  within  the  llmlte  of  Bexar  coun- 
ty there  are  7,000  qualified  jurras,  of  which 
at  least  600  or  800  are  negroes,  qualifled  to 
At  upon  Juries.  A  similar  motion  was  made 
to  quash  the  special  venire.  The  court  ap- 
pears to  have  heard  evidence  on  this  subject, 
and  to  have  ovmmled  these  motions,  to 
which  appellant  excepted.  The  witnesses 
show  there  were  10,000  or  11,000  voters  in 
Bexar  county;  that  ot  tbese  000  or  700  are 
negroes;  that  no  negroes  were  drawn  on  the 
grand  jury,  and  within  tlielr  knowledge  none 
had  ever  been  drawn;  that  sometimes  ne* 
groes  sat  on  petit  Juries.  But  it  is  nowhere 
shown  any  of  the  witnesses  bow  many  ct 
Uie  alleged  600  or  700  negro  voters  In  Bexar 
county  were  qualified  Jurors.  Besides  being 
a  voter,  a  person  must  be  a  freeholder  or 


householder,  and  able  to  read  and  write,  and 
other  qualifications  not  necessary  to  be  men- 
tioned. It  may  be  that  out  of  this  popula- 
tion of  600  or  700  negroes  (about  one-twelfth 
of  the  voters  In  the  entire  county)  but  few 
possessed  the  necessary  qualiflcatlona  to 
serve  as  grand  or  petit  Jurors.  One  of  tiie 
commisalonen  who  selected  the  Jury  was  ex- 
amined, and  he  states  that  all  of  the  Jury 
commissioners  were  white  men;  and  that 
they  bad  the  tax  rolls  and  city  directory  be- 
fore than  when  they  selected  the  ^nd  and 
petit  Juries  tm  the  May  term,  1002;  that  no 
nes^wea  were  drawn  to  serve  aa  grand  ot 
petit  Jurymen;  that  the  name  of  do  negro 
was  preeoated  or  drawn  as  a  grand  Jury- 
man for  said  term;  If  tlie  name  of  a  n^ro 
bad  been  sngsested,  he  would  have  been 
placed  on  the  grand  Jury.  It  tlius  appoirs, 
BO  far  as  the  commlasioners  are  concerned, 
that  there  was  no  Inteatkmal  effort  on  their 
part  to  discriminate  against  the  oolwed  race 
in  the  fomuiUon  of  either  grand  or  petit  Ju- 
ries; and  under  tlie  meager  proof  here  of- 
fered we  are  not  enabled  to  say  that  there 
was  any  discrimination  against  tiie  negro 
race.  On  the  contrary.  It  dnq>ly  occurs  that 
the  matter  was  not  brought  up  to  be  acted 
on;  and,  if  there  were  competent  n^ro  Ju- 
rors la  that  county  (which  was  not  sbown, 
although  it  may  be  presumed  that  out  ot 
such  a  number  of  'n>ters  ttuse  must  bare 
been  some  competent  jurors),  still,  as  the 
matter  is  pruented,  It  does  not  appear  that 
in  the  formation  of  ritber  the  grand  or  petit 
Juries  the  negro  race  waa  discriminated 
against.  The  failure  to  select  any  neero 
was  simply,  at  most,  an  overset  •  The  court 
did  not  err  in  refusing  to  qnasta  ttie  indict- 
ment or  special  voilre. 

During  the  trial  appellant  objected  to  the 
evldeace  of  certato  witnesses  regarding  tracks 
found  at  the  scene  ct  the  alleged  outrage 
that  were  similar  to  tracks  made  by  appel- 
lant The  objection  urged  to  this  testimony 
is  that  said  witnesses  did  not  first  qnallfy  as 
experte  or  persons  skilled  or  fiunlllar  with 
the  But^ect  testified  about  We  do  not  re- 
gard the  evidence  as  to  slmllarltr  of  tracks 
a  matter  for  expert  tmtlmony,  A  witness,  in 
order  to  Identify  tracks  found  at  the  scene 
bf  a  transaction  vplth  those  of  an  accused, 
must  before  he  can  teatUy  as  to  mch  sim- 
ilarity, sbow  some  knowledge  in  regard  to 
the  traAs  testified  about  He  must  have 
measured  them,  or  must  be  enabled  to  testity 
to  some  peculiarity  between  the  tracks  found 
at  the  scene  and  those  shown  otherwise  to 
have  been  the  tracks  made  by  appellant 
This  bill  does  not  disclose  the  conditions  un- 
der which  the  opinions  or  statements  of  the 
witnesses  were  given  as  to  the  similarity  of 
tracks  found  at  the  scene  of  the  outrage  wltli 
those  made  by  defendant  In  order  that  the 
witnesses  should  have  beoi  disqualified  to 
speak  upon  tills  matter,  the  bill  ahould  have 
shown  that  they  made  no  measurement  of 
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the  trackf,  or  thmt  they  were  not  familiar 
with  any  pecallarltles  In  the  traclu  found 
opon  the  grouDd  with  those  made  by  appel- 
lant  As  presented  by  this  reccxTd,  the  court 
did  not  eiT  In  admitting  the  testimony  of 
the  witnesses. 

Appellant  also  complains  that  the  court 
erred  In  fftlUng  to  give  an  Instruction  to 
disregard  tbe  testimony  of  the  state's  wit- 
nesses Trainer  and  Mahnla  as  to  their  opin- 
ion that  tbe  tracks  made  at  the  alleged  place 
of  the  asaanlt  were  made  by  the  feet  of  de- 
fendant aa  measured  by  them  at  Atkins. 
Wben  we  recur  to  the  testimony  of  these 
witnesses,  as  found  In  the  statement  of  facts, 
we  believe  there  was  ample  testimony  to 
authorise  the  admission  of  the  evidence  of 
these  witnesses  as  to  tbe  similarity  of  tracks 
found  upon  the  ground  with  those  of  the  ajh 
pellant;  and  the  court  was  not  required  to 
Instruct  the  Jury  to  disregard  said  trac^ 

In  motion  fbr  new  trial  appellant  contends 
that  tbe  court  erred  In  permitting  to  be  in- 
troduced in  evidence  against  appellant  the 
record  of  the  age  of  appellant,  with  other 
members  of  his  father's  family,  found  In  a 
book  at  the  bome  of  appellant.  In  answer  to 
thte  it  Is  snfflcdait  to  say  that  no  bill  of  ex- 
ertions was  reserved  to  this  character  of 
testimony.  We  make  the  same  observations 
in  re^rd  to  ibs  objection  urged  In  appel- 
lant's motion  for  a  new  trial  to  three  Jurors 
who  nt  on  the  trial  vi  the  case.  Appellant 
urges  that  said  Jurors  w«re  disqualified  be- 
cause they  had  not  paid  tbelr  poll  tax.  But 
this  la  neither  slwwn  by  bill  of  exceptions  nOT 
otibenrlse.  save  aa  one  of  the  alleged  grounds 
of  tbe  motion  fOr  new  trial;  consequently  tt 
cannot  be  considered. 

Appellant  also  craves  a  reversal  becanse 
he  says  the  verdict  of  the  Jury  Is  not  sus- 
tained by  the  evidence.  Tbe  evidence  that 
prosecutrix  was  outraged  is  of  a  positive 
character.  The  evidence  as  to  the  Identity 
of  appellant  being  the  party  who  perpetrated 
the  outrage  la  of  a  circumstantial  character. 
However,  we  think  it  Is  ample,  and  fully 
complies  with  the  rule  regarding  drcum- 
Btantlal  evidence;  and,  in  our  opinion,  shows 
to  a  moral  certainty,  to  the  exclusion  of  any 
other  reasonable  hypothesis  beyond  any  rea- 
sonable doubt,  that  appellant  beforehand 
formed  the  design  to  perpetrate  an  outrage 
upon  prosecutrix.  He  lived  in  the  same 
neighborhood  with  her,  and  knew  the  route 
she  took  In  going  to  and  returning  from 
school.  He  lay  In  wait  for  her.  stripped  of 
Ills  clotttes,  and  wearing  a  disguise  over  his 
face.  He  rushed  upon  the  little  girl,  violent- 
ly seised  her  (she  was  evidently  overcome 
with  terror,  and  was  thus  rendered  i>owerleBS 
to  resist  his  purpose).  He  threw  her  to  the 
ground,  accomplished  bis  object,  and  then 
fled.  His  defense  was  allbl.  The  Jury  evi- 
dently did  not  r^ard  his  testimony,  but  be- 
lieved the  theory  of  the  state;  and  we  see 
nothing  to  authorise  us  to  reverse  the  cas& 

The  Judgment  is  accordingly  affirmed. 


DAVIS  V.  STATU 

(Court  of  Orimiual  Appeals  of  Texas.  Dec.  9, 
1903.) 

CRIMINAL  LAW— WtTNaSSBS-HUSBAHD  AND 
WIFE— PBIVILBOBD  GOMUUNICATION— SUBSK- 
QUENT  OIVORCB-CORROBORATION  OF  Wlt- 

NBSS. 

1.  Under  Code  Or.  Proc.  1895,  art.  774,  pro- 
viding that  neither  husband  nor  wife  shall  tes- 
tify to  communications  made  la  one  to  the 
other  while  married,  nor  shall  they,  after  the 
marriage  relatioto  ceases,  be  made  witnesses  to 
any  such  communication  made  while  the  rela- 
tion subsisted,  except  wbere  one  or  the  other  is 
prosecuted  for  an  offense  which  the  communi- 
cation goes  to  extenuate  or  justify,  the  testi- 
mony of  a  divorced  wife  to  a  threat  made  by 
her  former  husband  against  one  with  whose 
mnrder  he  was  charged,  in  the  course  of  a  con- 
versation with  the  witness  prior  to  the  divorce, 
is  inadmissible. 

2.  A  witness  who  has  not  been  Impeached 
cannot  be  corroborated  by  showing  be  has  made 
the  same  statement  testified  to,  at  other  times, 
to  other  parties. 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; A.  T.  Watts,  Judge. 

John  Davis  waa  convicted  of  murder  In  the 
eeoond  degree,  and  appeals.  Reversed. 

O'Brien,  John  &  O'^en,  for  appellant 
Howard  Ifartin^  Aast  Atty.  Qen.,  for  the 
State. 

BROOKS,  I.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  pun- 
ishment assessed  at  five  years'  confinement 
in  tbe  penitentiary. 

Upon  tbe  trial  the  state  proved  by  SIbble 
Bobertsou  the  following:  "I  am  the  daughter 
of  Ed  Gilder,  deceased,  and  was  prior  to  and 
at  tiie  time  of  the  killing  of  Ed  Glider  the 
wife  of  defendant,  John  Davis,  but  have 
since  the  death  of  Ed  Gilder  married  a  man 
by  the  name  of  Bobertson.  I  was  at  the 
house  of  Ed  Gilder  at  the  time  he  was  killed, 
down  at  Aunt  Emily  Ben's,  and  did  not  see 
the  shooting.  It  was  at  Aunt  Emily  Ben'B, 
on  the  little  gallery  of  the  little  house  used 
by  her  for  the  purpose  of  amusement  and 
giving  parties.  He  was  lying  on  his  side, 
and  his  entrails  were  out  He  had  his  good 
mind.  He  was  talking.  Q.  Did  he  say  any- 
thing with  r^erence  to  bis  condition?  A. 
He  said:  'Sweetheart,  you  begged  me  to  stay 
at  home,  but  I  refused  to  do  so.  I  am  shot. 
John  Davis  did  it  He  slipped  np  and  shot 
me.  He  did  It  with  that  old  gun  he  had.* 
He  said  it  snapped  twice  before  it  fired.  He 
said  he  was  a  dead  man.  He  was  talking  to 
my  mother,  Lizzie  Gilder,  at  the  time.  Just 
before  defendant  went  to  Aunt  Emily  Ben's 
to  live,  he  and  I,  as  husband  and  wife,  were 
living  in  a  little  house  of  ours.  After  our 
marriage  we  had  lived  about  tliree  months 
in  the  house  with  deceased,  Ed  Gtlder,  and 
his  wife.  It  was  about  three  weeks  before 
the  kUlIng  of  Ed  Gilder  that  John  Davis  had 
gone  to  Aunt  Emily  Ben's  to  live.  Q.  At  the 
time  you  left  your  father's  house,  as  the 
wife  of  John  Davls^  what  was  the  conduct 
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of  John  Davis  to  your  father?  A.  One  night 
-when  father  was  sick,  defendant  told  me  to 
hang  his  OToralla  by  the  Are  to  dry.  I  did 
so,  and  abont  2  o'clock  In  the  night  he  want- 
ed me  to  get  up  and  go  after  hla  overalls.  I 
told  blm  I  would  not,  because  It  was  not 
time  for  him  to  go  to  work.  He  said:  That 
la  what  I  say  about  a  lot  of  damn  fools.  I 
have  a  good  notion  to  get  my  gun  and  kill 
thp  whole  bunch.'  Then  papa,  from  the  oth- 
er room,  said:  'Davis,  don't  make  so  much 
noise.  I  am  sick  as  I  can  be.*  Defendant 
kept  fussing,  and  told  deceased,  If  he  did  not 
like  it,  he  could  help  himself.  Defendant  at- 
tempted to  get  his  gun  and  get  In  the  room. 
This  is  all  he  did."  At  the  time  this  testi- 
mony was  Introduced,  appellant  reserved  no 
exception,  nor  was  any  motion  made  after 
Its  Introdoctlcai  to  exclude  the  same  from  the 
consideration  of  the  Jury,  nor  was  any  bill 
of  exceptions  reserved  in  any  way  to  its  In- 
troduction. It  Is  urged  for  the  first  time  In 
this  court  as  a  reason  for  the  reversal  of  this 
ease.  Article  774,  Code  Or.  Proc.  1895,  pro- 
rides:  "Neither  husband  nor  wife  shall  in 
any  case  testify  as  to  communicatlonB  made 
by  one  to  the  other  while  married;  nor  shall 
they,  after  the  marriage  relation  ceases,  be 
m.ide  witnesses  as  to  any  such  communica- 
tion made  while  the  marriage  relation  sub- 
sisted, except  in  a  case  where  one  or  the 
other  is  prosecuted  for  an  offense,  and  a  dec- 
laration or  communication  made  by  the  wife 
to  the  htuband,  or  by  the  husband  to  the 
wife,  goes  to  extenuate  or  Justify  an  offense 
for  which  either  is  on  trial.*!  In  Brock  t. 
State,  71  S.  W.  20,  60  L.  B.  A.  465,  construing 
article  775,  Code  Cr.  Proc.  189B,  this  court 
held  that  the  testimony  of  the  husband  or 
wife  against  the  other  would  not  be  admissi- 
ble, and  its  admission  would  constitute  re- 
versible error,  whether  excepted  to  or  not; 
nor  could  one  testify  against  the  other,  even 
If  that  one  consented  to  the  admission  of 
the  testimony.  It  will  be  noted  from  the 
above  that  appellant  was  talking  to  his  wife 
at  the  time  he  made  the  threats  against  de- 
censed,  and  hence  her  testimony  is  a  com- 
mtinlcatlon  made  by  the  husband  to  the 
wife,  which  is  Inhibited  by  the  letter  and 
spirit  of  article  774,  supra.  We  see  no  rea- 
son here.  It  the  testimony  and  statement 
were  held  by  this  court  to  be  reversible  er- 
ror in  the  Brock  Case,  supra,  without  bill  of 
exception,  why  the  evidence  disclosed  should 
not  be  equally  so.  While  the  record  shows 
that  the  parties  were  divorced,  yet  the  arti- 
cle under  consideration  precludes  her  testify- 
ing to  any  communication  made  to  her  by 
her  husband,  regardless  of  said  divorce. 
Therefore  it  follows  that  the  court  erred  In 
permitting  this  testimony  to  be  Introduced. 
For  the  reasons  at  length  on  this  subject,  see 
Brock's  Case,  supra. 

Bill  No.  3  complains  that  the  state  was  per- 
mitted to  ask  witness  Lizzie  Glider,  wife  of 
deceased,  if  she  had  ever  told  anybody  that 
deceased  had  a  pistol  that  nlgh^  and  ahe 


was  permitted  to  answer  that  she  had  not 
A  witness  that  has  not  been  Impeached  by 
the  adverse  party  cannot  be  corroborated  by 
showing  that  she  has  made  the  same  state- 
ment testlfled  to  at  other  times,  to  other 
parties.  This  witness  was  not  Impeached, 
and  the  bill  so  shows.  Blojas  t.  State  (Tex. 
Cr.  App.)  86  S.  W.  288;  Doucette  v.  State 
(Tex.  Or.  App.)  45  8,  W.  800;  Bed  v.  State 
(Tex.  Or.  App.)  46  S.  W.  409. 

The  charge  of  the  court,  when  considered 
as  a  whole,  does  not  present  any  reversible 
error— at  least,  such  error  as  was  Injurious 
to  appellant.  Appellant  Insists  that  the 
court  presented  Issues  suggesting  adequate 
cause  not  raised  by  the  evidence.  Without 
going  Into  the  details,  we  would  surest  that, 
on  another  trial,  adequate  cause  charged  up- 
on should  be  the  cause  brought  out  lit  the 
evidence. 

For  the  errors  discussed,  the  Judgment  1> 
reversed,  and  the  cause  remanded. 


FBANCB  T.  STATE. 

(Court  of  Orimlnal  Appeals  of  Texas.  Dec  2, 

1903.) 

ROAD  OVERSEER  —  REFUSAL  TO  SERTX  —  IN- 
ABILITT  TO  RBAD  AND  WRITE. 
1.  In  a  prosecntion  nnder  Pen.  Code  1901»  art. 
486,  for  willfully  refustnc  to  serve  as  road 
overseer,  def endaot'a  inaUuty  to  nad  and  write 
is  DO  defense. 

Appeal  tmm  BDopUna  Oowty  Ooort;  B. 
B,  Reader,  Judge. 

L.  a.  Fiance  trac  cmvlcted  of  wUlfnUy 
IklUiv  to  aarre  as  road  omaeer  and  ivpeala. 
Affirmed, 

Wood  &  Guthrie,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  willfolly  falling  to  serve  as  road  over- 
seer. The  prosecution  was  brought  nnder 
article  486,  Pen.  Code  1901.  Motion  was 
made  to  quash  the  Information,  which  was 
overruled.  The  court  ruled  correctly  In  re- 
gard to  this.  The  contention  of  appellant 
seems  to  be  that  because  he  was  unable  to 
read  and  write  he  was  therefore  Justified  In 
refusing  to  discharge  the  duties  as  road 
overseer.  There  are  no  authorities  dted  In 
support  of  this  proposition,  and  we  have 
been  unable  to  find  any  Justification,  legally 
speaking,  for  the  position.  The  commission 
was  issued  to  appellant  as  road  overseer,  re- 
tained by  blm  for  some  days,  and  finally  re- 
turned to  the  commission^'  of  that  particular 
commissioner's  precinct,  accompanied  by  an 
old  CCTtlflcate  from  his  physician,  which  in- 
dicated his  inability  to  attend  to  the  duties 
of  such  office.  But  upon  Investigation  this 
certificate  seemed  to  have  had  no  bearing 
upon  the  condition  of  his  present  health,  it 
having  been  given  long  prior  to  the  time  at 
Issue,  and  the  commission  was  again  return- 
ed to  appellant  The  next  theory  advanced 
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by  htm  was  that,  a«  he  could  not  read  and 
write,  he  was  not  called  upon  to  act  as  road 
overseer.  There  Is  no  merit  In  hla  conten* 
tions. 

The  Judgmeot  Is  afOzmed. 


SMITH  T.  8TATB. 
(OoorC  oC  CMinliial  Appeals  ct  Tsxas.  Dte.  2; 

i9oa) 

HOWCIDB-nUAL— IHPANBLHmrr   OF  JURT— 
BQUAL  PBOTSCTION  OPTHB  UW-EVI- 
DHNGB-CBAMaa  OF  VimUB. 

1.  Where  jnry  commlBBiooers,  appointed  hi 
a  connty  where  a  fonrth  of  tbe  popmation  wen 
negroes,  to  impaDel  jnries  lor  tlie  trtal  of  a 
neKTo,  were  all  white  moi,  and  of  the  grand 
and  petit  Jorj  lists  drawn  only  one  name  was 
that  of  a  negro,  and  he  was  dther  dead  or 
had  left  the  coontj  years  before  there  was  a 
discrimination  in  Tiolation  irf  Const.  Amend. 
14,  guarantying  equal  protection  of  the  law. 
though  It  was  through  an  error  that  the  negro 
drawn  was  not  a  resident. 

2.  Where  accnsed  and  hla  oonnsel  made  ef- 
forts to  act  in  regard  to  tbe  impanelment  of  a 
grand  jary,  bat  conld  get  no  information  as  to 
its  action  concerning  him.  In  time,  the  failure 
to  challenge  the  panel  does  not  dwrlre  ac- 
cused of  hu  right  to  raise  the  question  of  dis- 
crimination in  Its  formation. 

3.  Where  a  negro  has  been  tried  three  ttides 
ia  tile  same  conntr  for  homicide,  and  the  race 

ancstion  was  prominent,  a  change  of  venne 
tioold  be  granted  on  another  trial,  though  wit- 
nesses testify  tiiat  tn  thefr  (pinion  a  fair  and 
Impartial  jury  can  be  secured  In  tbe  county. 

4.  A  witness'  testimony  that  tracks  near  the 

Elace  of  a  homicide  were  of  a  No.  8  or  9  shoe, 
rond  at  the  ball  of  the  foot,  nnrrowing  to- 
wards the  toe,  and  with  one  side  of  the  heel 
worn  off.  and  tiiat  the  shoe  of  the  person  ac- 
cnsed of  the  homicide  answered  tliis  descriptioo, 
la  not  definite  enough  to  authorize  the  witness 
to  give  bis  opinion  that  tbe  tracks  found  were 
slinllar  to  those  of  the  accused. 
Brooks,  J.,  disssnting. 

Appeal  from  District  Court;  GrayBon  Coun- 
ty; Rice  Mazey,  Judge. 

Robert  Smith  was  convicted  of  murder  In 
the  first  degree,  and  appeals.  Reversed. 

Oeorge  Peter  Brown  and  Sidney  J.  WU- 
aoo,  tar  appellant  Chaa.  Batsell,  Asst  Go. 
At^.,  and  Howard  BCortln,  Asst.  Atty.  Gen., 
tor  the  State. 

HBNDBmON,  J,  Appellant  was  oonvlct- 
ed  of  murder  In  the  Aret  decree,  and  hie  pun- 
iebmeirt  assessed  at  death.  This  case  has 
been  before  this  court  twice  before,  and  on 
both  occadOQS  It  was  reversed,  beeaase  in 
the  CMmatlon  and  Unpaneiinent  ot  tbe  grand 
Jury  whidi  found  the  Indictments  against 
aroellant  (a  negro)  he  waa  discriminated 
against  on  tbe  part  of  tike  eoort  Smith 
State,  42  Tex.  Gr.  R.  220,  68  S.  W.  97;  Smith 
T.  State,  00  8.  W.  161.  5  Tex.  Ot  Sep.  484. 
Since  tbe  last  reversal  a  new  grand  jury 
waa  impaneled,  and  appellant  reindicted. 
He  made  a  miMon  to  quBb  tbe  indictment 
on  the  same  ground  as  heretofore,  to  wit: 
**Tliat  appellant  was  a  negro,  and  wu  Ohar- 


1 4-  See  Criminal  Lav.  toL  14,  CenL  Dig.  |  IMt. 


ged  with  the  murder  of  Aria  Taylor,  a  white 
woman;  that  no  negroes  were  placed  on  the 
grand  jury  which  indicted  him,  and  that 
there  are  from  2,000  to  3,000  negroes  resi- 
dent citizens  of  Grayson  county,  who  are 
qualified  Jurors,-  and  who  were  qualified  to 
■It  as  grand  Jurors,  being  about  one-fourth 
of  the  Jury  population  of  said  county;  that 
tbe  Jury  commissioners  appointed  by  the 
court  were  all  white  men;  that  in  selecting 
the  grand  Jury  they  drew  no  negroes  on  said 
grand  Jury,  and  In  this  connection  they  dis- 
criminated against  bim  In  the  formation  of 
said  grand  Jury,  and  thus  denied  blm  the 
equal  protection  of  the  law,  which  Is  guaran- 
tied him  under  tbe  fourteenth  amendment  to 
the  Constitution  of  the  United  States  and  the 
decisions  thereunder."  After  hearing  the  evi- 
dence, the  court  overruled  said  motion  to 
quash,  and  appellant  reserved  his  bill  of  ex- 
ceptions. .We  have  carefully  examined  the 
record  testimony  contained  In  this  bill  of  ex- 
ceptions, and  discover  no  material  change 
from  tbe  conditions  attending  the  impanel- 
ment of  the  two  former  grand  Juries,  except 
here  it  is  apparent  that  there  was  an  en- 
deavor, as  was  stated  by  the  assistant  coun- 
ty attorney  of  Grayson  county  In  his  argu- 
ment to  avoid  the  effect  of  the  decisions  of 
tbe  Supreme  Court  of  tbe  United  States  and 
of  this  court.  In  the  former  trials  no  per- 
son of  African  descent  was  drawn  on  tbe 
grand  Jury,  but  in  the  present  Instance  it  ap- 
pears the  commissioners  managed  to  draw 
one  person  of  African  descrat.  On  Investi- 
gation, however,  it  was  shown  that  be  was 
either  dead  or  had  left  the  county  a  number 
of  years  before  this  offense  was  committed. 
While  the  commissioners,  in  their  testimony, 
attribute  this  mistake  to  an  accident  still  It 
does  not  occur  to  us  that  It  relieves  the  situa- 
tion, even  if  they  bad  drawn  a  negro  juror 
who  was  a  citizen  of  the  county,  and  who 
was  still  alive.  Of  itself  It  would  not  show 
a  tack  of  discrimination  against  the  negro 
race.  They  t^tlfy  that  their  purpose  was 
to  give  the  negroes  nvresentatlon  on  both 
tlie  grand  and  petit  Juries,  and  that  tbey  de- 
cided to  put  one  negro  on  each  list.  We  do 
not  understand  that  tbe  law  requires  that 
negroes  shall  be  drawn  or  serve  on  Juries, 
but  the  law  does  require  that  In  the  selection 
of  grand  and  petit  Juries  the  negro  race  be 
not  discriminated  against  where  a  negro  Is 
to  be  Indicted  or  tried.  It  is  no  answer  to 
this  proposition  to  say  that,  In  order  to  meet 
the  decisions  of  the  Supreme  Court  of  the 
United  States,  they  discussed  the  question, 
and  decided  to  place  one  negro  on  the  grand 
Jury,  In  order  that  the  negro  race  be  repre- 
sented. An  effort  to  comply  with  tbe  four- 
teenth amendment  and  tbe  decision  there- 
under, Instead  of  endeavoring  to  avoid  the 
same,  in  a  colored  population  shown  to  ex- 
ist In  Grayson  county,  might  have  entitled 
the  negro  race  to  a  greater  representation  on 
both  the  grand  and  petit  Juries  than  Is  here 
shown.   And  when  we  take  tn  connection 
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with  this  the  fact  tbat  the  commisslonera 
drew  or  selected  a  dead  negro  to  serve  on 
the  grand  Jmry,  It  makes  It  evident  that  they 
did  not  exercise  that  care  In  the  selection  of 
as  Important  a  body  as  the  grand  Jury  that 
would  Indicate  their  purpose  was  not  to  dis- 
criminate against  the  negroes.  In  this  con- 
nection we  refer  to  the  testimony  of  Judge 
Bryant,  the  federal  Judge  of  that  district, 
who  states  that  be  has  negroes  from  Grayson 
county,  both  oo  the  grand  and  petit  juries, 
serving  during  his  court,  showing  that  there 
must  be  persons  of  African  descent  who  can 
be  found,  and  who  are  considered  capable  of 
performing  duties  devolrlng  on  grand  Juries. 
While  we  fully  understand  the  sentiment 
that  may  have  actuated  the  officers  of  the 
court  below,  and  appreciate  their  disinclina- 
tion to  place  the  administration  of  the  law, 
even  In  part.  In  the  bands  of  a  pet^le  as- 
sumed to  be  inferior  to  the  white'  race,  yet 
under  the  law  and  before  the  law  all  are 
,  equals,  and  In  Its  administration  no  favors 
can  be  shown,  nor  can  either  the  letter  or 
spirit  ot  the  law  be  ignored. 

It  is  said,  however,  that  appellant  should 
have  exercised  his  right  of  challenge  to  the 
array,  and,  having  failed  to  do  so,  he  cannot 
now  complain,  although  his  race  may  have 
been  discriminated  against  in  the  selection 
of  a  grand  Jury.  In  reply  to  this  we  would 
observe  that  there  is  some  evidence  that  ap- 
pellant made  an  efitort  to  get  into  communi- 
cation with  the  court  in  regard  to  the  impan- 
elment  of  the  grand  Jury,  and  wrote  a  note, 
and  gave  It  to  one  of  the  attendants  at  the 
Jail;  but  It  does  not  appear  to  have  reached 
any  officer  of  the  court  or  the  grand  jury. 
Uoreover,  his  lawyer,  Mr.  Cox,  who  bad  pre- 
vlougly  managed  the  case  on  appointment, 
bat  was  on  the  eve  of  retiring  from  the  de- 
fense of  appellant,  brought  this  matter  to 
the  attention  of  the  court  about  the  time  the 
grand  Jury  were  Impaneled,  or  as  they  were 
going  to  their  room  after  Impanelment,  and 
requested  that.  If  It  was  Intended  to  rein- 
dict Bob  Smith,  he  wanted  an  opportunity  to 
challenge  the  array.  The  Judge  Informed 
him  that  be  knew  nothing  about  It  It  does 
occur  to  na,  under  the  circumstances  of  this 
case,  tbat  It  was  the  duty  of  the  Judge,  when 
this  matter  was  brought  to  hia  attention  to 
have  Informed  bimsetf,  througb  the  county 
attorney,  as  to  the  purpose  of  reindicting  ap- 
IKllant;  and  whether  Ibe  grand  Jurors  were 
then  being  Impaneled,  or  about  retiring,  it 
would  have  been  an  easy  matter  to  have  re- 
called tbem,  and  thus  have  afforded  appel* 
lant  an  opportunity  to  raise  the  question  at 
that  stage  of  the  procedure.  This  was  not 
done. 

In  reversing  this  case  we  cannot  forbear 
mentioning  the  ftict  that  certain  members  of 
the  bar  of  Grayson  county,  under  appoint- 
ment of  the  court,  and  without  compensa- 
tion, have  represented  appellant  both  in  the 
various  trials  In  the  lower  court  and  this 
court  Their  services  have  not  been  of  a 


perfunctory  character;  on  tiie  contrary,  tiiey 
have  manifested  both  coarage  and  ability. 
Appreciating  fully  the  genius  and  spirit  of 
our  free  institutions,  they  have  left  no  stone 
unturned  In  order  to  afford  defendant  every 
defense  guarantied  to  him  under  the  law. 
And  It  may  no^  be  improper  here  to  observe 
that  no  state  has  a  better  system  of  pro- 
cedure safeguarding  every  right  of  a  de- 
fendant charged  with  a  criminal  offense  than 
has  our  own  commonwealth.  If  a  person  Is 
charged  with  a  capital  felony,  and  is  too 
poor  to  employ  counsel,  our  statutes  provide 
for  the  appointment  of  counsel,  who  are  re- 
quired to  serve  without  fee  or  reward- 
Throughout  the  trial  the  presumption  of  In- 
nocence follows  him  as  a  shield  for  his  pro- 
tection, and  every  reasonable  doubt  Is  re- 
solved in  his  favor;  and,  better  still,  and  In 
this  respect  vastly  superior  to  the  federal 
procedure,  no  Judge  during  the  trial  or  In  his 
charge  dare  intimate  his  opinion  as  to  de- 
fendant's guilt.  While  high  overhead,  and 
pervading  all,  Is  tbat  provision  of  our  Bill 
of  Rights  which  guaranties  to  a  defendant  a 
trial  by  a  fair  and  an  Impartial  Jury;  and 
In  keeping  with  this  provision  every  law  in 
our  statutes  on  this  subject  Is  In  consonance 
with  this  constitutional  guaranty.  We  do 
not  hesitate  to  assert  that  under  our  system 
of  procedure  a  defendant  on  trial  for  a  crim- 
inal offense  Is  not  only  vouchsafed  a  fair 
trial,  but  a  liberal  trial,  with  every  Intend- 
ment In  bis  favor;  and  that,  no  matter  what 
ills  race  or  color,  he  la  afforded  the  equal 
protection  of  the  laws,  which,  in  our  <H>lnlon, 
is  best  preserved  to  him  by  lodging  the  ad- 
ministration thereof  in  the  liands  of  the  most 
cultured  and  intelligent  of  our  dtlsenshlp, 
without  regard  to  other  quallflcatlons.  How- 
ever, the  Supreme  Court  ot  the  United 
States,  in  construing  the  fourteenth  amend- 
ment to  the  Constitution,  have  added  what 
they  deem  another  guaranty  of  fair  trial  by 
Jury  where  the  rights  of  a  member  of  the 
negro  race  is  Involved.  Carter  v.  State.  39 
Tex.  Or.  R.  846,  46  8.  W.  2S6.  48  S.  W.  508. 
and  authorities  there  cited.  We  are  bound 
to  recognize  the  fact  that  the  federal  Con- 
stitution and  the  laws  of  Congress  enacted 
thereundw  are  the  supreme  law,  so  far  as 
we  are  concerned.  Although  we  may  differ 
with  that  learned  tribunal  In  the  construc- 
tion of  said  amendment  stlU  their  Interpre- 
tation thereof  is  the  paramount  law,  and  it 
Is  our  duty  to  follbw  It,  and  administer  it 
fairly  and  impartially. 

Reviewing  the  entire  record,  we  beUeve  it 
Is  manifest  that  under  federal  decisions  on 
this  subject  the  Supreme  Court  of  the  United 
States  would  not  hesitate  In  holding  ttiat  In 
the  Impanelment  of  the  grand  Jury  which 
found  this  btU  of  Indictment  appellant  ms 
discriminated  against  on  account  of  his  race 
and  color,  and.  so  believing,  we  are  con- 
strained to  reverse  and  remand  the  case, 
with  Instructions  to  the  lower  court  in  the 
Impanelment  of  a  new  grand  Jury  to  reindict 
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appellant  to  afford  bim  tbe  fullest  latitude 
In  the  exercise  of  his  tights  In  selecting  a 
grand  Jury.  By  pnrsulng  this  course  future 
expense  and  delay  will  be  avoided,  while  at 
the  same  time  every  right  appellant  Is  enti- 
tled to  Mder  the  law  will  be  guarantied. 

We  would  further  observe,  in  regard  to 
the  change  of  venue,  that  the  record  before 
as,  while  it  shows  perhaps  on  the  part  of 
every  witness  testifying  that  in  his  opinion 
appellant  conid  get  a  fair  and  impartial  Jury 
In  Grayson  county,  yet  it  is  apparent  even 
In  tbe  minds  of  a  majority  of  thrae  witness- 
es there  is  some  question  about  it,  that  it 
would  require  an  effort  to  secure  such  jury. 
This  has  been  brought  about  by  various 
causes,  chiefly  on  account  of  the  race  ques- 
tion, and  the  notoriety  of  this  homicide,  oc- 
casioned by  frequent  trials,  and  In  which 
tills  race  question  has  been  projected  to  such 
an  extent  as  to  incite  prejudice  against  this 
appellant.  As  evidence  of  this  feeling,  on 
one  occasion  when  a  mob  had  failed  to  se- 
cure another  victim  for  whom  they  were 
seeking,  there  was  strong  talk  amongst  them 
of  going  to  the  jail  at  Sherman  and  lynching 
Bob  Smith.  We  believe,  under  the  facts  of 
this  case,  if  the  question  should  be  present- 
ed again  In  this  sbape,  after  indictment 
fomid.  It  would  be  the  duty  of  the  court  to 
change  the  v«iue,  in  order  that  there  be  no 
question  as  to  tbe  fairness  and  Impartiality 
of  a  trial. 

During  the  trial  appellant  reserved  a  bill 
of  exceptions  to  tbe  action  of  the  court  per- 
mitting a  witness  to  testify  as  to  the  appear- 
ance of  certain  tracks  found  by  him  on  the 
gronnd  where  the  homicide  was  committed 
on  the  next  morning,  and  that  in  the  opinion 
of  said  witness  they  were  similar  to  appel- 
lant's tracks  and  those  of  deceased.  The  ob- 
jection here  urged  Is  that  the  witness  was 
not  BQfBclently  definite  as  to  the  character 
of  tbe  tracks  to  authorize  him  to  give  an 
opinion  as  to  the  similarity  thereof;  but 
stated,  in  substance,  that  the  tracks  he  saw 
on  the  ground,  which  he  took  to  be  defend- 
ant's, were  of  a  No.  8  or  9  shoe;  that  the 
impression  of  tlie  heel  of  the  right  foot,  as 
It  appeared  on  the  ground,  was  that  It  was 
made  by  a  shoe  worn  off  on  one  side  of  the 
heelj  and  that  the  shoes  which  he  saw  worn 
by  appellant  on  that  morning  appeared  to  be 
a  No.  8  or  0,  and  tbat  the  heel  on  his  right 
shoe  was  worn  off  on  one  side  ;  that  the 
shoes  also  appeared  to  be  broad  across  the 
ball,  tapering  towards  the  toe;  tbat  the  Im-, 
presslons  on  the  ground  appeared  to  have 
been  made  by  a  shoe  broad  across  tbe  ball, 
narrowing  towards  the  toe;  that  he  did  not 
take  measurements  of  tbe  Impressions  ou 
the  ground  or  of  the  shoes.  In  this  connec- 
tion It  may  be  observed  that  other  witnesses 
examined  the  locallt7,  and  stated  that  the 
ground  was  very  hard  there,  and  no  tracks 
were  apparent;  and  that  a  short  time  after 
tbe  body  was  dtocovered  a  great  number  of 
people  wwe  there,  and  If  fliere  bad  been 


tracks  they  would  have  been  obllteratedi. 
However,  looking  to  the  witness*  testimony 
alone,  we  do  not  believe  that  the  facts  de- 
tailed by  him  were  sufficiently  definite  to 
authorize  bim  to  give  an  opinion  as  to  tbe 
similarity  of  the  impressions  on  the  ground 
with  those  of  the  shoes  worn  by  defendant. 
He  was  not  even  certain  as  to  the  number 
of  the  shoe  worn  by  appellant,  stating  It  was 
an  8  or  9,  and  the  only  peculiarity  suggested 
by  him  is  as  to  the  heel  of  the  shoe  and  tbe 
impression  of  the  heel  on  the  ground.  It 
occurs  to  us  that,  before  a  witness  Is  auth<HV 
Ised  to  give  an  opinion  upon  so  vital  a  ques- 
tion as  the  similarity  of  tracks  as  a  circum- 
stance tending  to  connect  appellant  with  the 
■offense  charged,  his  testimony  should  be 
more  certain  than  is  manifested  here.  Grant 
V.  State,  42  Tex.  Or.  B,  274,  B8  S.  W.  1025; 
Gill  V.  State.  36  Tex.  Gr.  B.  594,  38  8.  W. 
190. 

Appellant  also  complains  because  the 
court  failed  and  refused  to  give  a  charge  on 
accomplice  testimony  as  to  the  witness  Neth- 
erly.  Without  reciting  tbe  testimony  here, 
we  believe  that.  If  the  evidence  In  a  future 
trial  should  be  the  same  as  is  presented  by 
this  record,  it  would  be  the  duty  of  the  court 
to  give  a  charge  on  accomplice  testimony  as 
to  this  witness. 

Tbere  are  other  questions  su^ested,  but 
they  are  such  as  are  not  likely  to  occur  on 
another  trial  of  the  case,  and  we  pretermit 
any  discussion  thereof. 

For  the  errors  pointed  oat,  the  judgment 
Is  reversed,  and  tlie  cause  nmanded. 

BBOOKS,  dissents. 


BOURLAND  v.  8TATB. 
(Court  of  Grfaninal  Appeals  of  Texasw  Dec.  8. 

1903.) 

CRIHINAIi  ULW— APPOAI^RBCOainZANCE. 

1.  A  recognizance  defective  In  not  stating  the 
amount  of  appellant's  puDishment,  ss  reqalrMl 
hy  Code  Cr.  Proc.  1806,  art  887,  nseessitatsa  a 
dismissal. 

Appeal  from  District  Oour^  Blanco  Conn- 
ty;  Clarence  Bfartin,  Judge. 
V.  F.  Bourland  was  convicted  of  adultery, 

and  appeals.  Dismissed. 

N.  T.  Stubbs  and  Will  A.  Morris,  for  appel- 
lant  Howard  Martin,  Asst  Atty.  Gen.,  for 

the  State. 

BROOKS.  J.  Appellant  was  eonvicted  of 
adultery.  Tbe  Assistant  Attorn^  General 
has  filed  a  motl(m  to  dismiss  tbe  appeal; 
urging  tbat  the  recognisance  Is  defectlre.  la 
not  stating  the  amount  of  the  pnnlsbment  as- 
sessed against  appellant,  as  required  by  ar- 
ticle 887,  Code  Gr.  Froc.  189B.  An  examina- 
tion of  the  recognizance  shows  it  is  defective 
in  this  respect.  The  motion  Is  sustained. 
May  T.  State,  40  Tex.  Or.  B.  196,  49  8.  W. 
402.  Tbe  appeal  Is  accordingly  dismissed. 

T  L  8w  Crlmliwl  Law,  toL  U,  CwL  Dls.  f  flU, 
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D7IDB  T.  STAXn.* 
(Court  of  Otiminal  Appeals  of  Tezai.  Nor.  20^ 

1903.) 

OHIMINAL  LAW  —  TRIAL  —  INSTRUCTIONS  — 
WBIQHT  OP  BVIDENCB— WITNESS- 
BB-ORBDIBUJTY. 

1.  In  a  prowcution  for  borglair,  an  instroc- 
tion  that,  ft  recently  stolen  propertr  -was  found 
in  the  possession  of  defendant,  and  when  he 
was  firert  challenged  concerning  it  he  gave  an 
explanation  which  was  reasonable,  probablr 
true,  and  consistent  with  his  innocence,  then 
it  devolves  upon  the  state  to  show  the  zalsltr 
of  the  explanation,  is  objectionable  as  on  the 
weight  of  the  evidence. 

2.  In  a  prosecution  for  burglar?,  evidence 
that  defendant  had  20  years  before  bew  con- 
victed of  assault  with  intent  to  murder  was 
too  remote  to  be  admiasible  as  affecting  his 
credibility  as  a  witness. 

Appeal  from  District  Ooilrt,  Harris  County; 
J.  K.  P.  Glllaaple,  Judge. 

Jake  Dyer  was  couTleted  of  burglary,  and 
appeals.  Reversed. 

O.  B.  and  A.  B.  Heldlngsfelder,  tor  appel- 
lant Howard  Martin,  Asst  Atty.  Gen^  and 
J.  V.  Lea,  Dlst  Atty.,  for  the  SUte. 

BROOKS,  J.  AppeUant  was  convicted  of 
burglary,  the  penalty  assessed  being  two 
years'  confinement  In  the  penitentiary. 

Bxceptlon  was  reserved  to  the  following 
portion  of  the  court's  charge,  to  wit:  "If 
you  should  find  that  the  bouse  mentioned  in 
the  Indictment  was  broken,  and  certain 
clilckens  were  taken  therefrom,  and  the  same 
had  been  recently  stolen,  and  that  they  were 
fotmd  In  the  possesion  of  the  defendant, 
and  that  when  he  was  first  challenged  con- 
cerning his  possession  be  gave  an  explana- 
tion thereof  which  was  reasonable  and  prob- 
ably true  and  accounted  for  defendant's  pos- 
session In  a  manner  consistent  with  his  in- 
nocence, then  It  devolves  upon  the  state  to 
show  the  falsity  of  said  explanation;  and, 
unless  you  so  find  from  the  evidence,  then 
find  the  defendant  not  guilty."  This  charge 
Is  upon  the  weight  of  evidence,  as  insisted 
by  appellant,  and  is  almost  a  literal  copy  of 
the  one  condemned  by  this  court  In  Wheeler 
V.  State,  34  Tex.  Cr.  R.  350,  30  S.  W.  913. 

Appellant  also  insists  that  the  court  erred 
In  clinrging  the  Jury  that  they  could  consider 
the  fact  that  appellant  bad  been  convicted 
20  years  ago  of  assault  with  Intent  to  mur- 
der, for  the  purpose  of  affecting  his  credibility 
as  a  witness.  There  is  no  bill  of  exceptions 
reserved  to  the  admission  of  such  evidence. 
However,  In  view  of  another  trial,  we  would 
suggest  that  this  testimony,  being  so  remote, 
should  not  be  admitted.  It  Is  proper  and 
germane  to  prove  crimes  recently  committed 
by  appellant  for  the  purpose  of  affecting  his 
credibility  as  a  witness,  but  public  policy  de- 
mands that  offense  committed  long  years 
prior  to  the  trial  should  not  be  admitted  In 
evidence.  However,  we  note  that  tbe  record 
shows  defendant  himself  introduced  thi^  tes- 
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tlmony,  but  we  are  at  a  loss  to  tmdenitand 
on  what  theory  he  did  so.  Be  his  reaaoua 
what  they  may,  It  Is  not  proper  for  the  court 
to  charge  the  jury  on  such  testimony.  Bow- 
ers T.  State  (Ter,  Cr.  App.)  71  3.  W.  285. 

For  the  error  discussed,  the  Judgment  U 
reversed,  and  the  cause  remanded. 


SAPP  T.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.  Dec.  9, 
1903.) 

GATTLK  THB7T— BVIDBNCB— IHPBACHINO  WIT- 
NXSBB8-IN8TRUCTI0N— FOR- 
MER JEOPARDT. 

1.  An  acquittal  under  an  Indictment  charging 
the  accused  with  larceny  of  the  property  of  T. 
ia  no  bar  to  hia  prosecution  for  larceny  of  tbe 
same  property  alleged  to  belong  to  M. 

2.  On  a  prosecution  for  cattie  theft  an  unre- 
corded brand  may  be  used,  in  connection  with 
other  testimony,  to  identify  the  animal,  but  can- 
not be  used  fia  proof  of  ownership. 

8.  Where,  on  a  prosecution  for  cattle  theft, 
evidence  of  an  unrecorded  brand  was  admit- 
ted. It  was  the  duty  of  the  court  to  give  au 
Inatraction'  Undting  the  effect  of  the  teattmony 
to  the  qneetion  of  Mentity  of  tibe  aninuL 

4.  On  a  'prosecution  for  cattie  theft,  evi- 
dence of  the  disposition  of  the  animal  after  de- 
fendant's arrest  and  in  his  absence  was  inad- 
missible. 

5.  Where  at  the  time  of  trial  for  cattle  tb^ 
the  alleged  owner  was  dead,  evidence  that 
during  his  lifetime  he  attended  several  terms 
of  court  as  a  witoesa  on  behalf  of  the  state 
was  admissible  as  tending  to  show  his  want  of 
consent. 

6.  Where,  on  a  prosecution  for  cattie  theft, 
the  state  called  a  witness  who  had  made  a  state- 
ment to  the  district  attorney  to  the  effect  that 
he  and  defendant  got  the  cattie  at  the  latter's 
house,  but  who  testified  that  he  was  with  de- 
fendant when  tiie  latter  bought  the  cattle  from 
a  negro,  and  denied  making  the  statements  at- 
tributed to  liim,  the  state  had  the  right  to  Im- 
peach him  by  showing  that  he  made  a  different 
statement  or  that  he  misled  tlie  district  at- 
torney in  failing  to  state  to  him  a  material  fact 
in  favor  of  defendant. 

7.  Where  tbe  state  la  permitted  to  Introdace 
evidence  to  impeach  its  own  witness  by  show- 
ing that  be  made  a  different  statement  else- 
where, the  court  must  limit  the  inipeaching 
testimony  to  tbe  purpose  tor  wUdi  It  la  Intro- 
duced. 

8.  Bvidence  that  a  witness  for  tiie  state  on 
a  trial  for  crime  induced  a  third  person  to  go 
off  the  bond  of  a  witness  for  defendant  for 
another  offense  because  the  witness  was  a  wit- 
ness for  defendant  was  admissible  as  tending 
to  show  the  prejudice  of  the  state's  witness, 

9.  Where,  on  a  prosecution  for  cattie  th^ 
defendant  claimed  that  he  purchased  tba  cat- 
tle, an  instruction  that,  if  the  proof  merely 
connected  the  defendant  with  the  property  sub- 
sequent to  the  taking,  and  the  jtiiy  so  believed 
beyond  a  reasonable  donbt,  they  should  find 
him  not  guilty,  is  misleading  and  confusing. 

10.  Where,  on  a  prosecution  for  cattle  theft, 
there  was  no  testimony  that  defendant  was 

e resent  when  the  animals  were  taken,  but  tiiat 
is  first  contact  with  the  animals  was  at  tbit 
time  of  his  alleged  purchase,  and  tbe  stete  re- 
lied on  circumatautial  evidence  to  overcome  the 
defense  of  purchase,  a  charge  on  alibi  should 
have  been  given,  thongh  tfacve  was  no  direct 
evidence  of  alibi. 

11.  Where,  on  a  prosecution  for  cattie  theft 
a  witness  for  the  state  testified  that  he  assisted 


12.  8m  Antmals,  vol.  t, 
ti.  Cent.  Dig.  I  UC. 
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defendant  In  getting  and  driving  the  cattle 
from  a  coonty  where  the^  were  taken  to  a 
certain  place  where  ^ey  were  dlipoeed  of,  a 
diai^a  on  the  law  of .  accomplice  staoold  Uar* 
been  giTen  in  reference  to  such  teatinwnj* 
Hendenon,  J.,  diBsenting  in  part. 

Appeal  from  Dtotrict  Court,  Braaorla  Oonn- 
ty;  Wella  Tbompson,  Judge. 

Bill  Sspp  was  convicted  of  cattle  tbeft,  and 
appeals.  Beversed. 

Brockman  &  Kabn  and  B.  T.  Branch*  for 
appellant.   Howard  Martin,  Ant  Att7.  Om^ 

for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  tbeft  of  cattle,  and  his  punishment  assess- 
ed at  confinement  In  the  penitentiary  for  a 
term  of  two  years;  hence  this  appeal. 

There  was  no  error  in  the  action  of  the 
court  striking  out  appellant's  plea  of  former 
jeopardy.  The  acquittal  under  the  former  In- 
dictment alleged  possession  and  ownership  of 
the  property  to  be  in  one  Turner,  whereas 
the  present  Indictment  alleged  the  property 
to  be  In  MoUer.  It  Is  dlfflcoit  to  see  how  ap- 
pellant could  have  been  convicted  under  the 
former  indictment  for  the  theft  of  Mailer's 
property.  If,  on  the  trial  of  the  present  case, 
the  proof  had  shown  that  the  property  was 
not  Moller's,  but  Tamer's,  appellant  could 
not  hare  been  convicted  under  this  Indict- 
ment because  of  the  variance.  Hence  there 
was  no  error  In  the  action  of  the  court  strik- 
ing out  said  plea,  and  there  was  no  sugges- 
tion In  the  evidence  here  that  the  proper^ 
alleged  to  have  been  stolen  was  Turner's,  or 
any  issue  of  that  sort  presented. 

Bills  Nos.  2,  8,  and  4  are  with  reference 
to  tbe  admission  In  evidence  of  marks  and 
brands  on  the  alleged  stolen  animal.  The 
mark  was  admissible  in  evidence  without  re- 
gard to  Its  record.  The  unrecorded  brand 
could  not  be  used  as  proof  of  ownership,  but 
could  be  used  as  any  other  flesh  mark,  in  con- 
nection with  other  testimony,  to  Identify  the 
animal.  Turner  v.  State,  39  Tex.  Cr.  R.  327, 
45  S.  W.  1020;  Welsh  v.  State,  42  Tei.  Or. 
R.  338.  60  S.  W.  46.  In  this  case  there  was 
evidence  of  the  witness  who  branded  the  ani- 
mal that  tbe  mother  had  tbe  same  mark  and 
brand,  which  be  placed  on  the  animal,  and 
that  said  mother  was  claimed  by  and  In  the 
possession  of  Holier.  Now,  he  branded  the 
calf  in  tbe  cow's  brand,  because  it  was  the 
calf  of  Its  mother,  and  this  testimony  was 
admissible  for  the  purpose  of  Identifying  the 
animal,  and  as  a  circumstance  tending  to 
show  the  ownership  of  it  However,  It  was 
the  duty  of  tbe  court  to  have  distinctly  in* 
atrncted  the  jnry  on  the  subject  of  an  un- 
recorded brand,  which  It  failed  to  do. 

It  was  not  competent  for  the  state  to  show 
the  disposition  of  the  animal  after  defend- 
ant's arrest,  and  In  his  absence.  What  other 
I>ersons  did  as  to  sending  it  back  and  turning 
It  loose  in  the  range  where  Moller's  cattle  ran 
was  not  a  transaction  binding  on  defendant, 
bat  vas  calcnlated  to  Impress  the  jury 


against  appellant  on  the  question  of  owner- 
ship. It  was  incumbent  on  the  state  to  make 
out  tbe  ownership  of  tbe  animal  as  alleged, 
but  this  should  be  done  by  competent,  and  not 
by  hearsay,  evidence. 

It  was  shown  that  MoUer.  the  alleged 
owner,  had  died  since  the  Indictment  was 
fonnd  in  this  case,  and  tbe  state  was  permit- 
ted to  ^ow  that  he  attended  several  terms 
of  court  while  living.  This  was  objected  to 
on  the  ground  that  it  was  an  Indirect  method 
of  showing  Moller's  want  of  consent.  The 
bill  does  not  show  by  whom  MoUer  was  sum- 
moned—whether for  the  state  or  defendant. 
But  where  positive  evidence  cannot  be  had 
to  show  want  of  consent  this  can  be  proved 
by  circumstances,  and  we  think  It  could  be 
shown  that  MoUer,  during  his  lifetime,  at- 
tended court  as  a  witness  on  behalf  of  tbe 
state,  as  a  drcunutance  tending  to  show  his 
want  of  consent 

The  state  placed  C.  H.  Coleman  on  the 
stand  as  a  witness.  On  his  direct  examina- 
tion he  testified  that  he  was  with  appel- 
lant when  the  cattle  were  driven  from  Bra- 
zoria county  Into  Houston,  and  helped  drive 
them;  that  he  did  this  at  the  Instance  of 
appellant;  that  he  was  with  appellant  when 
he  bought  the  cattle  from  a  negro  named 
Jackson  Harris  on  the  prairie.  At  this  Junc- 
ture the  state  claimed  surprise  at  his  testi- 
mony, and  then  laid  a  predicate  for  his  con- 
tradiction, both  by  his  written  statement 
made  to  the  district  attorney,  and  by  the  dis- 
trict attorney  and  Sheriff  Weems;  that  Is, 
be  was  asked  if  he  did  not  make  a  written 
statement  to  the  district  attorney  In  which 
he  swore  that  they  got  the  cattle  at  appel- 
lant's house.  Witness  denied  the  statements 
attributed  to  him.  The  state  was  then  per- 
mitted to  contradict  said  witness  by  his 
sworn  statement,  and  also  by  the  district  at- 
torney and  sheriff.  This  was  objected  to  on 
the  part  of  appellant  on  the  ground  that 
Coleman  was  a  state's  vrltness,  and  had  de- 
livered no  testimony  detrimental  to  the  state 
of  an  affirmative  character,  but  had  merely 
failed  to  testify  to  facts  for  the  state.  We 
think  this  procedure  was  without  error.  The 
witness  did  testify  to  an  affirmative  fact 
very  detrimental  to  the  state.  Evidently  he 
had  been  placed^  on  the  stand  toe  the  pur- 
pose of  proving  a  theft,  whereas  he  proved  a 
very  material  affirmative  fact  for  the  defend- 
ant, to  wit,  that  of  purchase.  Under  the 
authorities  it  was  competent  for  the  state 
then  to  show  that  he  had  made  a  different 
statement  to  the  district  attorney,  or  that  he 
had  misled  the  district  attorney  in  failing  to 
state  to  him  a  material  fact  In  favor  of  de- 
fendant. However,  while  the  testimony  was 
admissible,  it  was  the  duty  of  tbe  court  to 
have  limited  this  testimony  to  tbe  very  pur- 
pose for  which  It  was  introduced,  to  wit,  that 
of  Impeaching  the  witness  Coleman.  Un- 
limited, the  jury  would  be  liable  to  nse  It  as 
original  testimony  against  appellant,  especial- 
ly as  it  was  shown  by  tbe  affidavit  this  wit- 
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ness  made  tbat  be  testified  to  the  fact  tbat 
appellant  got  the  cattle  at  hfs  bouse,  or,  ac- 
cording to  tbe  sberlff,  In  tbe  Uttle  pasture 
near  bis  bouse;  tbat  he  did  not  state  to  an^ 
of  the  witnesses  tbat  appellant  purchased 
them  on  tbe  prairie  from  a  negro. 

We  believe  It  was  competent  for  appellant 
to  have  introduced  evidence,  if  be  could,  to 
the  effect  that  state's  witness  John  Dagg  In- 
duced Sweeney  to  go  oflt  tbe  bond  of  defend- 
ant's witness  Chapman.  Sweeney  being  on 
said  witness'  bond  for  another  offense;  that 
Dagg  did  this  because  Chapman  was  a  wit- 
ness for  defendant  In  tbls  case.  This  cbar^ 
acter  of  testimony  would  tend  to  show  tbe 
animuB  of  tbe  witness  Dagg;  that  is,  if  he 
denied  he  bad  animus  against  appellant,  tbls 
circumstance  might  be  show  a  as  a  circum- 
stance to  show  that  he  bad  such  prejudice. 

Tbe  court  in  delivering  bis  charge  on  ap- 
pellant's defense.  Instructed  them  properly  on 
appellant's  alleged  purchase  of  tbe  animal  in 
questlou.  He  then  proceeded  to  tell  tbe  Jury 
that,  although  they  might  believe  said  animal 
had  been  stolen,  yet,  in  order  to  warrant  a 
conviction  In  this  case.  It  devolved  on  the 
state  to  show  defendant's  participation  In 
the  original  taking;  and  then  proceeded  to 
Instruct  tbe  Jury,  as  follows:  "If  the  proof 
merely  connects  this  defendant  with  the 
property  subsequent  to  tbe  actual  taking,  and 
you  so  believe  from  tbe  evidence  beyond  a 
reasonable  doubt,  you  will  find  him  not  guil- 
ty." This  charge  Is  complained  of  because 
it  shifted  the  burden  of  proof  on  the  defend- 
ant in  that  the  jury  were  required  to  believe 
that  be  was  connected  with  tbe  stolen  prop- 
erty after  its  theft  beyond  a  reasonable  doubt 
before  they  could  acquit  him.  If  this  is  not 
a  charge  on  tbe  weight  of  testimony,  and 
shifted  tbe  burden  of  proof  apon  defendant 
as  to  a  material  matter.  It  Is  certainly  mis- 
leading and  confusing,  and  so  was  calculated 
to  Impair  aj^ellant's  defense. 

Bill  of  exceptions  Is  reserved  because  the 
court  failed  to  charge  the  jury  on  the  law  of 
accomplice  testimony  as  to  tbe  witness  O. 
H.  Coleman,  Introduced  by  the  state,  and 
shown  to  be  Interested  in  tbe  alleged  theft 
But  tbls  bill  proceeds  further,  and  would 
rather  seem  to  be  a  bill  of  exceptions  to  the 
failure  of  tbe  court  to  limit  the  testimony 
which  was  Introduced  by  the  state  for  the 
purpose  of  Impeaching  Coleman.  However, 
tbe  learned  judge  who  tried  tbe  case  states 
that  be  signed  tbe  bill  with  tbe  explanation 
that  tbe  charge  on  accomplice  testimony  was 
omitted  because  Coleman  gave  no  damaging 
testimony  against  defendant  and  defendant's 
counsel  in  bis  argument  made  no  such  con- 
tention as  set  out  In  this  bill.  We  have  al- 
ready stated  that  it  was  incumbent  on  tbe 
court  to  have  limited  the  testimony  In  Im- 
peachment of  tbe  witness  Coleman.  But  If 
it  was  Intended  by  this  bill  to  raise  the  ques- 
tion that  tbe  court  should  have  charged  on 
accomplice  testimony  as  to  tbe  witness  Cole- 
man, we  are  Inclined  to  agree  with  tbe  ex- 


planation of  the  judge— that  Is.  tbat  Coleman 
was  a  strong  witness  for  a^MlIant  and,  al- 
though Introduced  by  the  state,  he  testified 
to  no  fact  tending  to  show  tbe  guilt  of  a^Ml- 
lant  of  the  offense  charged;  and  it  was  not 
Incumbent  on  the  court  to  give  a  charge  on 
accomplice  testimony  as  to  this  witness.  He 
stood  before  the  court  just  as  though  he  had 
been  Introduced  by  appellant  and  a  charge 
to  regard  his  testimony  as  tbat  of  an  ac- 
complice would  have  been  calculated  to  In- 
jure appellant  with  the  Jury  aa  to  this  wit- 
ness. 

Appellant  also  complains  because  the  court 
failed  to  charge  on  alibi.  While  there  Is  no 
direct  evidence  of  alibi,  still  there  is  no  testi- 
mony sliowing  that  appellant  was  present  at 
the  very  time  tbe  animals  woe  taken  from 
the  range.  His  first  contact  with  the  animal 
In  question,  as  shown  by  positive  testimony, 
was  at  the  time  of  his  alleged  purchase.  The 
state  was  compelled  to  rely  on  circumstances 
to  overcome  and  break  down  tbe  defense  of 
purchase,  and.  Inasmuch  aa  the  doctrine  of 
alibi  may  be  Indirectly  Involved  In  tbe  case. 
In  view  of  another  trial  It  would  be  well  tbat 
the  court  should  give  a  charge  on  alibi. 

For  tbe  errors  discussed,  the  Judgment  la 
reversed,  and  the  cause  remanded. 

DAVIDSOI^,  P.  J.,  and  BROOKS,  J.  We 
agree  to  the  reversal  of  the  judgment  bat 
we  are  further  of  the  opinion  that  tbe  witness 
Coleman  was  an  accomplice.  The  s'tate  used 
him  as  a  witness  against  the  accused,  and 
the  facts  show  that  he  assisted  In  getting 
and  driving  the  alleged  stolen  cattle  from 
Brazoria  county,  where  they  were  taken,  to 
the  city  of  Houston,  where  disposition  was 
made  of  them,  and  evidently  with  the  knowl- 
edge of  their  theft,  if  In  fact  they  were 
stolen.  Upon  another  trial  the  charge  on 
the  law  of  accomplice  should  be  given  witb 
reference  to  tbe  testimony  of  witnen  Gtdfr^ 
man. 


B17XNEL8  T.  BTAm. 
(Gonrt  of  Criminal  Appeals  ot  Texas.  De&  16, 

1908.) 

STATUTES  —  COMPILATION  —  CRIUINAL  UW— 
POISONS— PROSECUTION— BVIDBNGB~AD- 
MISSIBILITY— INSTRUCTIONS. 

1.  Though  tbe  compUers  of  the  Code  failed  to 
bring  ill  certain  prorisionB  of  a  statute,  the 
court  in  conatruiog  the  statute  in  the  Code  may 
look  to  the  original  for  aid  in  construction,  bat 
cannot  bring  forward  any  portion  of  the  stat- 
ute as  it  formerly  existed. 

2.  Pen.  Code  1886,  art  647,  Inflicting  a  pnn- 
isbmrat  on  any  cme  who  shall  mingle  "any  other 
noxious  potion  or  substance  with  any  drug,  food 
or  mediciae,  witii  intent  to  kill  or  Injure  any 
person."  defines  an  offense  IrrespeetlTo  at 
whether  the  word  '^other"  be  mjected. 

3.  Fen.  Code  1885,  art  647,  bnposes  a  pun- 
ishntent  on  any  one  who  shall  mingle  "any  other 
noxious  potion  or  snbstance  with  any  drag,  food 
or  medicine,  with  Intent  to  Ull  or  iidure  any 
person."  Aa  the  statute  fwmerly  stood  (Faadi. 
Dig.  art  2188;  Pen.  Cbde  18t».  art  537)  it 
read:  "Any  polsou  or  other  noxious  potion." 
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etc  HeJlL  that  the  phrase,  "noxioua  potion  or 
BntffitHuce  in  the  Penal  Code  mecuii  some  char- 
acter of  poiton, 

4.  On  a  prosecution  onder  Pen.  Code  1895, 
art.  647,  for  miagling  a  noziooa  substuBce  with 
a  drink,  with  felooioas  intent,  a  witueas  was 
asked  by  the  district  attorney,  "When  yoa  went 
to  P.  Broa.  for  Byrup,  did  yon  And  it  neceasary 
to  prowl  around  in  their  baclE  room?"  aad  on 
appeal  it  appeared  from  the  bill  of  exceptions 
that  the  witness  answered  the  question  in  the 
nesative,  after  objection,  but  before  the  court 
could  rule  on  the  objection,  and  the  court  ex- 
plained that  there  was  no  motion  made  to  have 
the  answer  of  the  witness  withdrawn  from  the 
jary.  field,  that  the  qaestion  was  anfficiently 
presented,  and  the  court  of  Ita  own  motion 
should  have  excluded  the  qneation. 

5.  A  witness  for  the  state  was  permitted  to 
testiQr  that  prior  to  the  day  the  offense  waa  al- 
leged to  have  been  committed  he  saw  accnaed, 
in  the  nighttime,  rise  up  back  of  the  drug  store, 
the  place  where  the  offense  was  committed,  and 
that  accused,  after  being  spoken  to  by  witness, 
came  into  the  store,  went  toward  the  prescrip- 
tion case,  and  then  oat  of  the  front  door.  On 
the  trial  accused  was  driven  to  an  explanation 
as  to  the  reason  for  bis  being  at  the  back  of 
the  store  that  night,  and  there  was  evidence  on 
behalf  of  the  state  that  on  the  occasion  when 
the  offense  was  committed  the  state  waa  watch- 
ing accused.  Held,  that  the  admission  of  the 
evidence  was  erroneous,  as  it  could  not  be  oth- 
erwiae  than  injurious  to  accused,  it  not  having 
been  shown  that  the  oflense  was  committed  by 
any  bnrglary,  and  It  not  being  warranted  on  the 
theory  that  it  afforded  a  basis  for  the  evidence 
that  accused  was  being  watched. 

&  On  a  prosecution  for  mixing  a  Doxions  snb- 
Btance  with  a  drink  it  waa  error  to  permit  the 
state  to  show  that  one  of  defendants  employ- 
ers, prior  to  the  offense,  found  a  bottle  of 
strychnine  in  his  drug  store  out  of  its  usnal 
place,  and  that  he  found  a  bottle  in  the  drawer 
of  an  old  prescription  case,  no  connection  being 
'  shown  between  the  bottle  of  at^chnine  and  de- 
fendant. 

7.  'Where,  on  a  criminal  prosecution,  witness- 
es for  the  state  had  been  attacked  by  defend- 
ant by  showing  that  the;  had  testified  to  ma- 
terial facts  at  the  examioing  trial,  different 
from  their  testimony  on  the  tml,  It  was  proper 
to  permit  the  state  to  prove  the  good  character 
of  their  witnesses  for  troth  and  Teraclty. 

8.  Under  Pen.  Code  1S96,  art.  647,  imposing 
a  ponisbment  oa  any  one  mixing  any  noxious 
substance  with  any  drink,  food,  or  medicine, 
the  offense  Is  complete  when  the  no^ons  potion 
Is  mingled,  altbongh  there  be  In  fact  not  enooi^ 
of  it  mingled  to  injure  or  kill  any  one. 

9.  An  instrnction  that,  if  accused  mixed  a 
noxious  potion  with  a  drink  vrith  intent  to  make 
It  Utter,  and  with  no  intent  to  Injnre  any  mm, 
be  would  not  be  gallty,  was  as  liberal  as  ac- 
ensed  was  entitled  to. 

10.  It  was  not  error  to  submit  to  the  jury  that 
simple  symp  wag  a  drinlc,  though  the  evidence 
showed  that  it  was  being  prepared  to  be  used 
with  other  ingredients  as  a  drink. 

11.  The  state's  witnesses  testified  that  they 
saw  accused  throw  a  substance  toward  a  tub, 
and  that  subsequently  they  found  a  white  gran- 
olated  substance  on  the  board  on  which  the  tub 
sat  and  on  the  handle  of  a  wooden  paddle  in 
the  tub,  and  one  or  two  stated  that  they  saw 
something  on  top  of  the  syrap  which  looked 
like  the  substance  on  the  plank  and  paddle. 
The  substance  on  the  plank  and  paddle  was 
strychnine,  but  the  contents  of  the  tub  was  not 
analysed,  field,  that  the  question  whether  de- 
fendant bad  mingled  the  Btrychnice  with  tiM 
drink  shoold  be  submitted  to  the  jury  oo  a 
charge  of  circumstantial  evidence. 

Appeal  from  District  CoxtrU  Nacogdoches 
-Oonnty;  Tom  0.  DavlSi  Judge. 


Robert  Runnels  was  convicted  of  mingling 
a  noxious  potion  w^Ith  a  certain  drink,  and  he 
appeals.  Reversed. 

Brewer  A  DM,  Mlms  A  S^g.  and  Yonng 
ft  Stluchcomb,  for  appellant  Howard  Biar- 
tln,  Asst  Atty.  Qen..  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
<a  mtDgling  a  noxlons  potion  with  a  certain 
drink,  with  Intent  to  kill  or  Injure  persons  to 
the  grand  Jurors  unknown.  His  punishment 
was  fixed  at  two  years'  confinement  in  the 
penitentiary. 

Appellant  contends  there  is  no  law  suffi- 
ciently defining  this  (rffenee.  The  prosecution 
waa  brought  under  article  947,  Pen.  Code  1895, 
which  says:  "If  any  person  shall  mingle  or 
cause  to  be  mingled  any  other  noxious  potion 
or  substance  with  any  drink,  food  or  medi- 
cine, with  Intent  to  kill  or  Injure  any  other 
person,  or  shall  willfully  poison  any  spring, 
•  •  •  he  shall  be  punished,"  etc.  His  con- 
tention Is  that  there  Is  something  material 
omitted  from  the  article.  Inasmuch  as  the 
phrase  "any  other  noxious  potion  or  sub- 
stance'* evidently  refers  to  something  preced- 
ing. And  appellant  shows  In  this  connection 
that  as  the  statute  formerly  stood— which  was 
article  2198,  Pascb.  Dig.,  being  article  587 
of  the  Penal  Code  as  enacted  in  1858— it  read, 
"If  any  person  shall  mingle  any  poison,  or  any 
other  noxious  potion  or  substance  with  any 
drink,"  etc.;  that  the  omission  of  the  preced- 
ing portion  of  said  article  by  the  codifiers  of 
1879  rendered  the  expression  "any  other  nox- 
ious potion  or  substance"  unintelligible,  and 
the  article  as  It  now  stands  does  not  define  any 
offense.  In  this  connection  he  further  con- 
tends that  we  cannot  reject  the  word  "other" 
In  said  article,  so  as  to  define'  an  offense,  as 
this  would  be  judicial  legislation,  which  Is  not 
authorized.  In  Braun  v.  State,  40  Tex.  Cr. 
App.  286,  49  S.  W.  620,  it  was  held  that,  al- 
though the  codlflers  had  failed  to  bring  for- 
vrard  In  the  new  Code  certain  provisions  of  an 
original  act,  yet  the  court,  in  considering  an 
article  brought  forward,  could  look  back  to  the 
original  act  to  construe  the  same,  and  ascer- 
tain Its  meaning  with  reference  to  another  pro- 
vision of  the  Code  in  the  same  chapter.  In 
that  connection  the  court,  quoting  from  Black 
on  Interpretation  of  Laws,  pp.  368,  369,  said: 
"When  the  language  of  the  Code  or  revision 
as  it  stands  would  lead  to  absurdity  or  highly 
Improbable  results,  It  may  t>e  compared  with 
the  language  of  the  original  statute  to  ascer- 
tain If  the  phraseology  has  not  been  changed 
by  mistake  or  Inadvertence."  So,  without 
holding  that  we  can  interpolate  or  bring  for- 
ward a  ptvtlon  of  an  article  that  formerly 
existed  as  a  part  thereof  after  the  same  has 
been  left  off  for  so  many  years,  so  as  to  con- 
stitute It  a  part  of  the  article  In  question,  we 
hold,  in  accordance  with  the  principle  indorsed 
In  Braun's  Case,  that  we  can  look  back  to  the 
original  statute  in  order  to  determine  whether 
the  same  was  left  off  lay  mistake  or  inadver* 
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tence,  and  to  aid  In  constrnlng  aod  IntoiNret- 
lug  the  present  act  However,  the  present  act 
must  stand  on  Its  own  language  aa  defining  an 
offense;  and  if,  as  It  appears.  It  does  not  con- 
stitute an  offense,  then  a  prosecution  thecenn- 
der  cannot  be  maintained.  Now,  whether  or 
not  we  reject  the  word  "other,"  as  It  now  ap- 
pears In  article  947,  Pen.  Code  1895.  we  bold 
that  it  does  define  an  offense.  However,  It 
may  become  a  question  as  to  whether  or  not 
"noxious  potion  or  substance"  means  or  refers 
to  any  character  of  poison,  Inasmuch  as  we 
have  no  antecedent  term  in  the  statute;  and  so 
that,  so  far  as  an  offense  Is  concerned,  we 
must  depoid  wholly  upon  what  Is  a  noxious 
potion  or  substance.  If  "noxious  potion  or 
substance"  embraces  poisons,  then  it  comes 
within  the  statute.  And  by  way  of  Interpret- 
ing what  the  article  may  mean  in  this  respect, 
as  stated  before,  we  look  back  to  see  what 
was  contained  in  the  original  act,  to  wit, 
"poison  or  other  noxlons  potion  or  substance," 
thus  treating  "noxious  potion  or  substance"  as 
some  character  of  poison.  We  make  these  re- 
marks t>ecauBe,  accurately  speaking,  there  may 
be  some  distinction  between  a  poison  and  a 
noxious  potion  or  sntwtance.  That  is,  "poison" 
has  been  defined  "as  any  substance  which, 
when  applied  to  the  body  externally,  or  In  any 
way  Introduced  Into  the  system  without  acting 
mechanically,  but  by  its  own  Inherent  quali- 
ties, is  capable  of  destroying  life."  See  2 
Beck's  Med.  Jnr.  Wharton  &  StUle  define 
"poison"  "as  a  substance  having  an  inherent 
deleterious  property,  which  renders  It,  when 
taken  Into  the  system,  capable  of  destroying 
life."  And  in  this  connection  they  say,  "Ques- 
tions may  arise  as  to  the  applicability  of  the 
term  to  substances  which  destroy  Ufe  by  me- 
chanical means,  such  as  powdered  glass,"  etc. 
See  section  493.  While  "noxious"  means 
"hurtful,  harmful,  baneful,  pernicious,  de- 
structive," etc.  Webster's  Dictionary.  And 
"potion"  means  "draught,  used  as  a  liquid, 
medicine,  or  dose."  See  Webater.  So  we  take 
It  that  "potion,"  as  used  In  the  statute,  applies 
to  some  bnrtfiil  or  baneful  liquid;  and  "nox- 
ious substance"  would  mean  some  solid  of  a 
hurtful  or  baneful  character.  So  that  "nox- 
ious potion  or  sntistance"  Is  a  broada-  term 
than  "poison."  A  poison  would  not  include 
powdered  glass  or  boiling  water,  while  "nox- 
ious potion  or  substance"  would  not  only  em- 
brace poisons,  but  the  latter.  See  People  t. 
Van  Deleer,  53  Oal.  149.  Accordingly  we  hold 
that  the  statute  defines  tbe  offense  charged 
against  appellant. 

Appellant  assigns  at  error  the  actlw  at 
tbe  court  permitting  the  district  atfomej  to  ask 
witness  John  Borrows,  "When  you  went  to 
Perkins  Broa.  for  syrup  and  things,  did  yon 
find  it  necessary  to  prowl  around  in  th^  back 
room?"  It  appears  from  bill  Na  %  iweaentlng 
this  matter,  that  the  witness  answered  the 
question  In  tbe  negative,  after  objection  made^ 
but  before  tbe  court  oould  mle  lyxin  the  ob- 
jection. Tbe  court  explains  this  by  sdatlng 
that  there  was  no  motion  made  to  have  the 


answer  of  the  witness  withdrawn  from  the 
Jury.  We  think  tbe  question  was  sufficiently 
presented;  and  If,  as  stated  In  the  bill,  while 
the  court  was  meditating  as  to  bis  ruling  the 
witness  answered  the  question,  the  court,  of 
bis  own  motion,  should  have  excluded  It 

By  the  third  bill  he  calls  In  question  the 
action  of  the  court  permitting  the  witness 
Rafe  Stripling  to  testify  for  the  state  that 
Just  prior  to  the  day  this  offense  was  alleged 
to  have  been  committed  he  saw  appellant. 
In  tbe  nighttime,  rise  up  back  of  the  drug 
store  (tbe  place  where  the  offense  was  al- 
leged to  have  been  subsequently  committed), 
and  some  25  or  30  feet  from  said  store,  ajid 
walk  towards  witness;  that  he  asked  wit- 
ness how  he  was  getting  along;  witness 
asked  him  how  he  felt,  and  appellant  said 
he  was  "kinder"  tired,  and  said  he  was  up 
tbe  night  before  with  the  Woodmen  (Xrcle, 
and  took  In  about  $7.50;  and  appellant  then 
asked  witness  if  he  stayed  open,  and  be 
told  him  no.  He  then  walked  on  up  to  tbe 
platform,  came  In  the  store,  stayed  a  minute 
or  two,  then  went  on  up  toward  the  pre- 
scription case,  and  then  went  on  to  the  front, 
and  then  on  out  at  tbe  front  door.  We  Call 
to  see  any  connection  between  this  testimony 
and  the  alleged  offense.  Evidently  It  was 
Intended  to  show  tiiat  appellant  for  some 
cause  was  lurking  around  the  back  of  the 
store  at  night  for  some  purpose,  and  was 
calculated  to  cast  suspicion  on  hbn  that  be 
was  either  intending  a  burglary  of  the  store 
or  some  other  offense.  Indeed,  If  we  look 
to  the  statement  of  facts,  we  find  diat  appel- 
lant was  driven  to  an  explanation  In  his  tes- 
timony as  to  the  reason  for  his  being  at  tbe 
back  of  the  store  on  that  occasion.  If  this 
incident  was  shown  to  be  a  part  of  the  trans- 
action, or  If  it  had  been  shown  tliat  the 
offense  was  committed  by  means  of  burglary 
on  that  night,  or  soon  thereafter,  and  the 
case  was  dep^idlng  wholly  on  drcnmstantlal 
evidence.  It  might  be  admissible.  But,  so 
far  as  we  are  advised.  It  Is  not  connected 
with  the  offense  In  any  wise,  unless  that  in- 
cident afforded  tbe  reason  for  tbe  state  In- 
troducing testimony,  as  it  did,  that  on  the 
occasion  .when  the  alleged  offense  was  com- 
mitted they  were  watching  appellant  But 
this  would  scarcely  afford  a  reason  for  that 
Still  the  Jury  would  be  prone  to  conclude 
that  appellant  had  put  himself  under  tbe 
ban  of  suspicion  by  being  in  the  rear  of  tbe 
prosecutor's  store  that  night,  and  conse- 
quently they  were  watching  blm.  This  char- 
acter of  testimony  could  not  but  prove  hurt- 
ful to  appellant.  It  might  be  resorted  to  by 
them.  In  case  the  evidence  of  guUt  was 
doubtful,  to  assist  them  In  det«mlning  that, 
because  appellant  had  been  previously 
caught  In  a  suspicious  place,  be  must  bar* 
placed  the  poison  in  the  tub. 

What  we  have  said  as  to  the  fore^soing  bill 
also  applies  to  tbe  next  bill,  where  tbe  state 
was  permitted  to  show,  over  appellants  ob- 
jections, that  Perkins,  who  vaa  one  of  appel- 
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lanl^fl  employers,  some  time  prior  to  the  25tb 
of  July,  or  maybe  since  tben,  found  a  bottle 
of  Btrycbnine  in  bis  drug  store  out  of  Its 
usual  place;  that  be  found  a  bottle  In  the 
drawer  of  the  old  prescription  case,  which 
sets  In  the  back  room.  No  connection  was 
Bhown  between  appellant  and  this  bottle  of 
strychnine.  There  must  be  some  testimony 
of  a  tangible  character  tending  to  connect 
appellant  with  an  Isolated  circumstance  be- 
fore It  is  admissible  against  him. 

Appellant  reserved  a  number  of  exceptions 
to  the  evidence  offered  and  introduced  by 
the  state  to  prove  the  good  character  of  the 
state's  witness  Hazelwood,  and  also  of  Hen- 
ry Millard,  for  truth  and  veracity  in  the 
community  In  which  they  lived.  These  bills, 
as  explained  by  the  court,  show  that  this 
testimony  was  Introduced  afto*  these  wit- 
nesses had  been  attacked  by  appellant  by 
■howliig  they  had  testified  to  material  facts 
at  tbe  examining  trial  different  from  theb: 
testimony  on  this  trial.  This  was  permis- 
sible. White's  Ann.  Code  Cr.  Proc.  1S9B,  | 
1119. 

Appellant  contends  that  the  court  erred  In 
a  number  of  charges.  Among  others,  he  in- 
sists that  the  court  was  in  error  In  telling 
the  Jury  that,  If  they  found  appellant  min- 
gled strychnine  in  simple  syrup,  and  that 
tbe  same  was  a  drink,  and  that  said  strych- 
nine was  a  noxious  potion  or  substance,  with 
Intent  to  injure  or  kill  persons  whose  names 
were  to  the  grand  Jurors  unknown,  etc.,  to 
find  bim  guilty,  althongh  in  fact  he  did  not 
mingle  enough  strychnine  with  tbe  symp  to 
Injure  or  kill  any  person;  appellant's  Insist- 
ence being  that  it  la  necessary,  under  the 
statute,  to  mingle  enongh  of  the  noxious  po- 
tion to  at  least  Injure  any  person  who  might 
take  a  drink  of  the  mixture.  "We  do  not  so 
construe  the  statute.  We  think  It  depends 
on  the  intent,  rather  than  on  the  means  to 
accomplish  tbe  result.  Of  course.  If  some 
harmless  drug  should  be  mixed  with  some 
drink  or  substance,  and  such  drug  was  abso- 
Intely  harmless,  the  offense  would  not  be 
made  out;  but  If  the  drug  was  poisonous,  or 
noxlons,  and  it  was  mingled  with  Intent  to 
Injure,  althongh  it  may  not  accomplish  the 
result,  the  offense  Is  made  out  As  to  the 
Intent  of  appellant,  we  think  this  was  amply 
guarded  in  a  snbseqnent  charge  of  tbe  court, 
although  this  was  excepted  to  by  appellant 
The  court  Instructed  the  jury,  If  appellant 
mixed  the  noxious  potion  with  the  drink 
merely  with  tbe  Intent  to  make  It  bitter,  and 
with  no  intent  to  Injure  any  one,  he  would 
not  be  guilty,  of  tbe  offense.  This,  we  think, 
to  snfflclent,  if  not  more  liberal  than  the 
taw  authorized. 

Appellant  farther  contends  that  the  court 
was  not  anthorised  to  submit  to  the  jury 
tliat  simple  syrup  was  a  drink,  inasmuch  as 
the  evld«ice  showed  only  that  it  was  being 
pr^ared  to  be  used  with  other  ingredients 
as  a  drink.  We  think  in  such  a  state  it  was 
a  drink,  under  fbe  terms  of  our  statute,  and 


appellant  would  be  guilty  of  mingling  a  poi- 
sonous or  noxious  substance  with  the  simple 
syrup  to  the  same  extent,  just  as  if  some 
one  were  preparing  a  toddy,  and  had  placed 
tbe  sugar  and  water  In  a  glass  intending 
subsequently  to  poor  the  whisky  into  it,  and 
in  the  Interim  some  one  should  mix  a  poison 
with  tbe  sugar  and  water. 

Appellant  also  contends  that  the  court 
should  have  glT«i*a  charge  on  circumstan- 
tial evidence,  urging  that  the  case  was  not 
made  out  by  positive  testimony;  that  no  one 
in  fact  saw  appellant  throw  or  place  any 
strychnine  in  the  tub  of  simple  syrup;  that 
the  most  the  state's  witnesses  could  say  was 
that  they  observed  appellant  throw  a  sub- 
stance towards  the  tub,  and  subsequently 
i  they  found  a  white  granulated  substance  on 
the  board  on  which  the  tub  sat,  and  some 
also  on  the  handle  of  tbe  wooden  paddle  in 
the  tub;  and  one  or  two  witnesses  state  that 
they  saw  something  on  top  of  the  symp 
which  looked  to  them  like  it  was  the  same 
sulwtance  they  saw  on  the  plank  and  pad- 
dle. The  substance  on  the  plank  and  paddle 
was  analyzed,  and  found  to  be  strychnine. 
The  contents  of  the  tub  was  not  analyzed. 
While  the  testimony  here  shows  positively 
that  appellant  threw  something  toward  the 
tub  of  simple  syrup,  and  it  may  be  conceded 
that  this  substance  which  was  found  on  the 
board  on  analysis  was  shown  to  be  strych- 
nine, yet  no  witness  testified  that  the  sub- 
stance was  thrown  Into  the  tub.  The  most 
that  can  be  said  is  that  one  or  two  witnesses 
saw  something  on  the  surface  of  the  simple 
syrup  that  appeared  to  be  similar  to  the  sub- 
stance found  on  the  board  and  paddle.  The 
statute  requires  that  the  offender  "shall  min- 
gle" the  noxious  potion  with  a  drink,  etc.. 
before  be  can  be  found  guilty.  If  he  at- 
tempted to  mingle  the  strychidne  with  the 
simple  syrup,  and  failed  to  put  or  throw  any 
of  the  poisdn  into  the  tub,  he  could  not  he 
found  guilty  of  mingling  poison  with  drink 
in  the  tub.  Of  course,  this  could  be  proved 
by  circumstantial  evidence;  and  it  occurs 
to  us  that  the  state  here  relied  on  circum- 
stances to  show  that  tbe  strychnine  was 
thrown  or  put  into  the  tab.  We  believe  that 
this  qu^tlon  should  have  been  submitted  to 
tbe  jury  by  a  charge  on  circumstantial  evi- 
dence. 

For  the  errors  discussed,  the  Judgment  fs 
reversed,  and  tbe  cause  remanded. 

BROOKS,  J.  I  agree  to  disposition  of 
casSb 

FUGBTT  V.  8TATB. 

(Ooort  of  Criminal  Appeals  of  Texas.   Dee;  2, 

1903.) 

inTROBR— JURJSS-SBLECTION— RAO  DISCRIM- 
INATION—BTI DBNG  B—ADMIS  SIBIL- 
ITT— 8DPFICIENCT. 

1.  Where  there  is  testimony  of  men  of  nn- 
osoal  intriligence  and  Ugh  standing.  Including 
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a  negro  physidao,  tending  to  show  tbat  there 
are  no  ne^oea  in  the  countr.  in  which  one  of 
that  race  ia  prosecuted  toe  homicide,  qualified 
to  sit  OR  juries,  objections  based  on  race  dis- 
crimination in  the  selection  of  grand  and  petit 
juries  are  without  merit. 

2.  Where  defendant  In  a  prosecution  for  homi- 
cide, testifring  in  his  own  behalf,  denied  trying 
to  bay  a  knife  shortly  before  the  murder,  testi- 
mony of  a  witness  that  defendant  did,  ahortly 
before  the  murder,  try  to  buy  a  knife  from 
witness,  is  admissible  as  rehnttal  evidence,  and, 
uQder  the  statute,  could  have  twen  introduced 
at  aay  time  before  the  closing  of  the  argument. 

3.  Remarks  by  the  coun^  attorney  In  his  ar- 
cament  that  "the  defendanf b  eonnsel  could 
have  asked  defendant  abont  his  wife  cutting 
him  in  former  difflcattieB,  but  he  failed  to  do 
80,"  are  not  prejudicial  to  defendant,  in  a  prose- 
cution for  murder,  where  the  court  at  the  time 
orally  inatracted  the  Jury  to  disregard  the  re- 
marks, and  then  gave  a  written  tostmctlon  to 
the  same  effect. 

4.  Evidence  considered,  and  held  sufficient  to 
Bustain  a  conviction  of  murder  in  the  first  de- 
free. 

Appeal  from  District  Court,  Johnson  Oonn- 
ty;  Wm.  Polndexter,  JtidlK^- 

Henry  Fugett  was  convicted  of  murder, 
and  from  a  Jndgment  assessing  the  death 
penalty  he  appeals.  Aflarmed. 

Keltb  St.  Rice,  for  appellant  Howard  Mai> 
tin.  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON.  P.  J.  This  Is  a  case  in  which 
a  negro  man  was  assessed  the  death  penal- 
ty for  killing  his  wife.  A  careful  review  of 
this  testimony  shows  there  has  been  no  race 
discrimination  In  the  selection  of  grand  and 
petit  Juries  In  Johnson  county.  Therefore 
there  was  no  error  In  overruling  appellant's 
contentions  along  these  lines.  The  witnesses 
Introduced  were  men,  in  the  main,  of  un- 
usual Intelligence  and  high  standing.  Among 
other  witnesses  was  Dr.  Bomes,  a  negro 
physician,  whose  testimony  was  rather  In- 
cisively to  the  effect  that  there  were  no 
negroes  in  Johnson  county  qualified  to  sit 
upon  juries.  He  states  that  he  was  acquaint- 
ed with  practically  all  of  his  race  In  the 
county.  Without  going  Into  the  details,  we 
hdid  tile  evidence  fails  entirely  to  show  race 
discrimination  In  the  matters  about  which 
complaint  is  made.  This  case,  perhaps,  is 
not  as  strong  as  either  of  the  following: 
Hubbard  v.  State,  67  S.  W.  413,  4  Tei.  Ct 
Rep.  660;  Parker  t.  State.  66  8.  W  1006, 
»  Tex.  Ct  Rep.  637;  Martin  v.  State,  72  & 
W.  386,  6  Tex.  OL  Rep.  909. 

While  Barnes  was  testifying  in  behalf  of 
appellant's  motions  to  quash  indictment  and 
venire,  he  was  asked  if  be  "thought  there 
were  among  the  colored  voters  of  Johnson 
county  any  number  who  could  read  and  in- 
terpret the  charge  of  the  court,  and  as  to  his 
opinion  as  to  the  general  qualification  of  the 
colored  voters  of  Johnson  county  for  Jury 
service."  The  bill  falls  to  set  out  the  an- 
swer of  the  witness,  or  state  what  his  testi- 
mony would  have  been.  The  error  seems  to 
be  predicated  entirely,  so  far  as  the  bill  !■ 
concwned,  upon  the  question  asked. 

f  t.  8sa  Crtanlnal  Law.  vol.  U.  Cut  Die.  1 16BL 


Witness  Boyd  was  permitted  to  testify 
that  he  resided  but  was  not  in  Cleburne  at 
the  time  of  the  kllllug.  Was  In  Wazahachie. 
Knew  defendant  A  few  days  before  the 
killing,  appellant  came  to  his  place  of  busi- 
ness, and  wanted  to  buy  a  butcher  knife. 
He  first  called  for  Mr.  Ctyrus.  "I  showed 
defendant  some  knives,  bat  he  did  not  buy. 
His  objection  being  that  they  were  not  good 
steel;  that  he  wanted  a  knife  that  would  not 
bend  or  break.  He  said  he  wanted  it  for  a 
bread  knife."  That  witness  went  to  Wnxa- 
hachle  that  night  and  beard  of  the  kllling 
while  at  Waxahachle,  perhaps  next  day.  That 
to  the  best  of  his  recollection,  appellant  was 
In  his  place  of  business,  looking  at  the 
knives,  two  days  before  the  killing.  This 
was  objected  to  because  not  in  rebuttal.  Ir- 
relevant immaterial,  and  could  only  have 
the  effect  of  prejudicing  the  Jury  against 
apijellant.  The  court  qualifies  the  bill  by 
stating  that  while  appellant  was  on  the  stand, 
testifying  In  his  own  behalf,  he  denied  try- 
ing to  buy  the  knife  from  witness  Boyd,  and 
Boyd's  testimony  was  Introduced  in  rebuttitl 
of  that  statement  of  appellant  This  testi- 
mony is  clearly  admissible  in  rebuttal  of 
defendant's  testimony,  and  as  original  evi- 
dence to  prove  the  fact  that  defendant  was 
endeavoring  to  purchase  a  knife  shortly  be- 
fore the  homlclda  The  testimony  adduced 
on  the  trial  is  of  that  character  which  would 
have  permitted  Its  introduction  from  either 
standpoint.  The  facts  show  that,  subsequent 
to  investigating  the  knives  at  Boyd's,  appel- 
lant bought  a  butcher  knife,  and,  tbe  day 
of  and  preceding  the  homicide,  ground  it 
very  sharp,  and  shortly  afterwards  went  to 
where  his  wife  was.  and  cut  ber  In  a  fearful 
manner.  Inflicting  as  many  as  a  half  doaen 
fatal  stabs  or  wounds.  If  the  fact  that  he 
was  seeking  to  purchase  this  knife  a  day  or 
two  before  the  killing  was  of  material  char- 
acter, it  could  be  Introduced  at  any  time  be- 
fore the  closing  of  the  argument,  fbr  sncb  la 
the  provision  of  our  statute. 

The  county  attorney  remarked  to  the  Jury, 
In  bis  argument:  "The  defendant's  counsel 
could  have  apked  defendant  about  his  wife 
cutting  him  In  former  difficulties,  but  he  fail- 
ed to  do  so."  One  of  the  grounds  of  objec- 
tion to  this  Is  that  It  was  prejudicial,  In  view 
uf  the  fact  that  while  defendant  waa  testi- 
fying in  his  own  betialf  his  attorneys  were 
not  permitted  to  prove  by  him  facts  and  cir- 
cumstances of  former  altercations.  If  any, 
between  himself  and  his  deceased  wife.  The 
court  In  his  qualification,  says  he  did  allow 
"defendant  to  testify  to  the  cause  of  all 
diflicultles  between  himself  and  deceased; 
but  as  defendant  testified  he  cat  and  stabbed 
her  because  she  said  she  could  get  another 
man  to  give  her  all  she  wanted,  the  partic- 
ulars of  injuries  Inflicted  by  one  upon  the 
other  months  and  years  before  became  whol- 
ly immaterial.  There  was  nothing  Intro- 
doced  making  evidence  of  stabs  Inflicted  by 
deceased  upon  defendant  months  and  years 
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before  tbe  bomldde  material."  As  tbe  rec- 
ord ifl,  tlie  nee  of  thla  language  did  not  prej- 
udice, because  the  court  Instructed  the  Jury 
at  tbe  time  to  disregard  tbe  remarks  of  tbe 
count;  attorney,  and  then  gave  a  written 
instruction  to  the  same  effect 

Tbe  evidence  Is  ample,  showing  that  ap- 
pellant and  his  wife  had  bad  preTlous  dlf- 
ficultleSk  and  that  p^haps  she  may  have  been 
tbe  cause,  and  produced  the  occasion,  and 
was  the  aggressor  in  aome  of  these  former 
difficulties,  and  bad  finally  left  him.  Tbe 
erldence  Is  sufficient  to  support  tbe  Judg- 
ment It  was  a  moat  brutal,  savage  killlug. 
If  there  Is  any  extenuating  fact  in  tbe  case, 
It  la  founded  In  bis  asserted  love  for  and 
Jealousy  of  bis  wife.  It  seems  from  the 
evidence  that  ber  reputation  was  not  above 
suspicion,  in  regard  to  chastity— in  fact,  tbe 
evidence  on  tbla  line  was  damaging  to  tbe 
character  of  deceased— all  of  which  appel- 
lant seems  to  have  been  awan,  and  was  tbe 
occasion  of  some,  perhaps  all,  of  their  trou- 
bles. Sbe  had  finally  separated  from  blm, 
and  Tensed  to  be  reconciled.  He  undertook 
to  boy  a  knife  from  Boyd  a  day  or  two  be- 
fore tbe  Ulllng.  He  failed  to  find  one  to 
suit  bis  purpose.  The  day  of  tbe  killing  be 
found  one,  and  ground  it  until  It  was  very 
sharp.  Having  done  this,  he  repaired  to  the 
place  where  bis  wife  was  living,  and  butch- 
ered ber  in  a  most  outrageous  manner;  cut- 
ting out  ber  bowels,  cutting  her  tibroat,  and 
stabbing  ber  in  some  16  places.  Bltber  of  a 
half  dozen  of  these  wounds,  the  physicians 
lay,  was  fataL 

As  we  find  tbe  record,  there  Sa  no  error, 
and       Judgment  is  affirmed. 


STATB  T.  BONNKB. 

(Snprems  Oonrt  of  Missoari,  Divlslwi  No.  2. 
Dec.  9,  1803.) 

CRIMINAL  LAW— FBZiONIBB-PSOBBOnnON  BT 
INPORSIATION  —  TUtmaATION  —  HIOBSSITT 
—INSTROCmONB-SVXDBNOB-^ASSDMFnON  OF 
PACTS. 

1.  The  Hlssoorl  constitutional  amendment  ot 
November  8,  1900,  provided  that  lodtctmeDts 
and  InformauoQS  ahonld  thereafter  become  con- 
current methods  for  the  prosecution  of  felonies, 
after  which  Bev.  St  1899,  I  2476,  was  amend- 
ed so  as  to  provide  that  all  feloDiea  should  be 
"prosecuted  by  IndictmeDt  or  information,  ex- 
cept" etc.;  and  section  2477  was  amended  by 
Act  March  IS,  1901,  ao  as  to  require  that  In- 
formations should  be  verified  by  the  oath  of 
the  prosecotiog  attomer,  or  of  some  person 
competent  to  testify,  or  be  supported  bj  affida- 
vit of  BDch  person,  filed  with  the  informatiou. 
Held,  that  where,  after  the  passage  of  such 
amendment  an  informatloQ  for  a  felony  was 
filed  by  the  prosecuting  attorney  of  the  county 
against  defendant  not  verified  by  his  oath,  or 
tbe  oatlk  of  any  other  person  competent  to  tes- 
tify, or  snpported  by  affidavit  and  defendant 
moved  to  quash  the  information  for  sodi  defect 
before  verdict  a  denial  of  sndi  motion  was 
error. 

2.  Where,  in  a  prosecution  for  embesEiement 
there  was  no  evidence  tending  to  show  that 
defendant  hired  the  horse  alleged  to  have  been 
embessled,  an  Instruction  that  a  bailee  In  the 


present  case  is  a  person  who  hires  a  borss,  etc.* 

was  erroneous. 

3.  Where,  in  a  prosecution  of  an  alleged 
bailee  tor  the  embecslement  of  a  horse,  the 
ownership  of  the  horse  was  sbarplj  contested 
tbroagbout  the  trial,  an  instruction  assuming 
that  prosecutor  owned  the  horse,  and  by  which 
the  Jury  was  practically  advised  that  the  horse 
was  prosecutor's  property,  was  erroneous. 

Appeal  from  Circuit  Oourt.  Oola  Ooun^: 
James  E.  Hazel,  Judge. 

William  Bonner  was  convicted  of  embeaale- 
ment  and  he  appeals.  Beversed. 

J.  G.  Slate  and  Edmund  Burke,  for  appel- 
Isnt  E.  G.  Crow,  Atty.  Oen.,  and  0.  D. 
Coram,  for  tbe  State. 

GAMTT,  J.  This  Is  an  appeal  from  a 
Judgment  of  conviction  in  the  drciUt  court  of 
Cole  county.  Tbe  defendant  was  prosecuted 
by  information  filed  by  tbe  prosecuting  at- 
torney of  said  county,  diarg^ng  blm  wltb 
embeezlemeut  and  larceny,  in  three  separate 
counts.  The  said  infonnation  Is  In  tbe  words 
follovring  (omitting  caption): 

"Bobert  P.  Stone,  prosecuting  attorney, 
within  and  for  the  county  of  Cole  and  sUte 
of  Missouri,  upon  bis  oatb  of  office  informs 
tbe  court  that  William  Bonner  on  or  about 
tbe  lOtb  day  of  December,  A.  D.  1900.  at  the 
county  of  Cole  and  state  aforesaid,  became 
and  was  the  bailee  of  a  certain  horse,  of  the 
talue  of  forty  dollars,  and  one  wagon,  of 
the  value  of  fifteen  dollars,  all  of  tbe  value 
of  fifty-five  dollars,  tbe  personal  proper^  of 
Oeorge  Forth,  then  and  there  being,  wblcb 
said  borse  and  wagon  was  let  and  d^vered 
to  the  said  William  Bonner  as  said  bailee, 
and.  bring  so  the  bailee  thereof,  tbe  said  Wil- 
liam Bonner  the  said  borse  and  wagon  did 
then  and  there  traudulentiy  and  feloniously 
embezsle  and  convert  to  bis  own  use.  And 
so  the  said  William  Bonner  tbe  said  horse 
and  wagon  In  the  manner  and  form  afore- 
said feloniously  did  steal,  take,  and  cany 
away,  against  tbe  peace  and  dignity  of  tbe 
Btete. 

"And  Robert  P.  Stone,  prosecuting  attorney 
aforesaid,  within  and  for  tbe  connty  of  Cole 
and  state  of  Missouri,  upon  bis  oatb  of  office 
aforesaid  further  informs  tbe  court  that  Wil- 
liam Bonner  on  or  about  tiie  lOtb  day  of  De- 
cember, A.  D.  1900.  at  tbe  county  of  Cole 
and  state  of  Missouri,  bring  then  and  Uiere 
the  agent  of  a  certain  private  person,  to  wit 
one  George  Forth,  and  tbe  said  William  Bon- 
ner then  and  there,  by  virtue  of  bis  said  em- 
ployment as  agent  of  tbe  said  Oeorge  Forth, 
bad  received  and  token  into  bis  possession 
and  under  bis  care  one  borse,  of  tbe  value 
of  forty  dollars,  and  one  wagon,  of  tbe  value 
of  fifteen  dollars,  all  of  the  value  of  tbe 
fifty-five  dollars,  ot  tiie  personal  property  be- 
longing to  the  said  Oeorge  Fortb,  and  tbe 
said  horse  and  wagon  then  and  tiiere  feloni- 
ously did  embezzle  and  fraudulentiy  convert 
to  his  own  use  without  the  assent  of  his  em- 
ployer, the  said  George  Forth,  the  owner  of 
said  property,  and  tbe  said  William  Bonner 
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the  said  hone  and  wation  in  manner  and 
form  aforesaid  folonioualy  did  steal,  take, 
and  carry  away,  agalnat  ttie  peace  and.  dig- 
nity of  the  state. 

"And  Robert  P.  Stone,  prosecuting  attorney 
aforesaid,  npon  his  oath  of  office  aforesaid 
farther  informs  the  court  that  William  Bon- 
ner on  or  about  the  10th  day  of  December, 
A.  D.  1900.  at  the  comity  of  Cole  and  state  of 
Missouri*  one  horse,  of  the  value  of  forty 
dollars,  and  one  wasron,  of  the  Talue  of  flf  te^ 
dollars,  all  of  the  value  of  flfty-flre  dollars, 
of  the  goods,  chattels>  and  personal  property 
of  one  George  Forth,  then  and  there  being, 
feloniously  did  steal,  take  and  carry  away, 
against  the  peace  and  dignity  of  the  state." 

It  will  be  noted  there  was  no  verification 
by  the  prosecuting  attorney  or  any  compe- 
tent witness  appended  to  the  Information. 

On  the  24th  of  November,  1902,  the  de- 
fendant filed  his  motion  to  quash  the  said 
several  counts,  which  was  by  the  court  over- 
ruled, and  he  duly  excepted.  At  the  same 
term,  defendant  was  tried  before  a  jury,  and 
convicted.  Tbe  verdict  was  general,  and 
made  no  reference  to  a  particular  count 

The  evidence  was  conflicting.  On  the  part 
of  the  state,  it  tended  to  prove  that  the  de- 
fendant was  selling  sewing  machines  for 
George  Forth,  a  merctiant  of  Jefferson  City. 
In  order  to  further  his  business,  it  was  neces- 
sary for  defendant  to  have  a  horse  and  wagon 
adapted  to  the  purpose.  AH  parties  testified 
that  the  wagon  was  purchased  from  Walther. 
Forth  testified  he  paid  for  the  wagon,  and 
that  it  was  his  property.  Walther  and  de- 
fendant testified  that  Walther  sold  it  to  de- 
fendant for  $9  or  ¥10,  and  Walther  was  to 
take,  and  did  get,  a  watch  valued  at  ?4  or  ?5 
In  part  payment,  and  Forth  was  to  stand 
good  for  the  balance.  Forth  testified  the 
watch  was  his  property,  and  defendant  testi- 
fied that  he  bought  the  watch  In  Davenport, 
Iowa,  and  it  belonged  to  him.  As  to  the 
horse,  the  evidence  discloses  that  defendant 
traded  a  sewing  machine,  variously  estimated 
at  $11.60  and  $14.  which  belonged  to  Forth, 
and  which  defendant  had  in  his  possession 
to  sell,  for  a  horse  belonging  to  one  Stokes. 
Defendant  testified  that  he  reported  the  sale 
to  Forth,  and,  while  the  lattw  disapproved 
the  trade  at  first  be  finally  consented  to  It 
Forth  testified  that  Bonner  reported  the 
trade;  that  he  took  tbe  horse  at  (40,  and  paid 
Bonner  $10  commission  on  the  sale,  and  took 
the  horse  as  his  own.  permitting  Bonner  to 
use  it  Bonner  In  the  fall  or  winter  of  1900 
sold  the  horse  and  wagon  to  Grlder  for  $30, 
and  went  to  Arkansas  for  his  wife's  health. 
In  1902  he  returned  to  Callaway  county,  and 
this  prosecution  was  commenced. 

1.  Tbe  defendant  moved  to  quaab  the  In- 
dictment because  the  same  was  not  verified 
either  by  the  oath  of  the  prosecuting  attor- 
ney, or  by  some  person  competent  to  testify 
as  a  witness  in  the  case,  nor  Is  It  based  upon 
the  affidavit  of  some  private  person,  filed 
with  the  clerk,  aa  required  by  sections  2477, 


2478.  Rev.  9t  1899.  as  amended  by  Acts 
1901  (Laws  1901,  pp.  138, 139).  Tbe  informa- 
tion is  not  verified  in  father  mode,  and  the 
question  presented  Is  Important  By  the 
amendment  to  the  Constitution  of  Missouri 
adopted  by  the  people  November  8,  1900,  In- 
dictments and  Informations  became  concur- 
rent methods  for  the  prosecution  of  felonies. 
Prior  to  that  felonies  could  only  be  pros- 
ecuted by  Indictment  Soon  &tter  the  adop- 
tion of  the  amendment,  a  question  arose  sa 
to  the.tlme  It  went  Into  effect  snd  whether 
it  was  self-enforcing  without  the  aid  of  leg- 
islation. In  State  r.  Kyle.  166  Mo.  287,  65 
8.  W.  763,  the  court  In  banc  held  that  the 
amendment  took  effect  from  the  time  of  the 
canvass  of  the  vote  on  the  amendment  by 
the  Secretary  of  State,  and  that  It  was  self- 
enforclug  and  operative  from  the  date  it 
took  effect  to  wit,  December  19,  1900.  In 
January,  1901,  and  prior  to  any  legislation 
regulating  the  mode  of  proceeding  by  In- 
formation In  felony  cases,  the  prosecuting 
attorney  of  Moniteau  county  filed  his  Infor- 
mation against  Kyle,  charging  him  with  rob- 
bery. The  information  in  that  case  was  as- 
sailed because  It  was  not  verified  by  the 
prosecuting  attorney,  and  not  sworn  to  by 
any  private  person  competent  to  testify  In 
the  case;  but  It  was  held  that  in  the  absence 
of  a  statute  prescribing  the  mode  of  proce- 
dure by  information  In  tbe  prosecution  of 
felonies,  and  as  'information"  was  used  in 
the  amendment  In  its  common-law  sense,  re- 
sort mast  be  had  to  the  common  law  to  de- 
termine its  sufficiency,  and  It  wss  held  suffi- 
cient without  verification  or  a  supporting 
affidavit.  At  the  regular  session  of  the  Gen- 
eral Assembly  in  1901.  and  on  the  18th  of 
March,  1901,  the  Legislature  proceeded  to 
adjust  the  statutes  on  the  subject  of  prose- 
cutions by  information  to  the  new  order  of 
things,  and  accordingly  article  S  of  chapter 
16,  Rev.  St  1899,  was  amended  by  inserting 
In  section  2476,  after  the  word  'indictment** 
the  words  "or  information,"  so  as  to  make 
that  section  read,  "All  felonies  shall  be  pros- 
ecuted by  indictment  or  information  except** 
etc.  Section  2478  was  also  amended  by  strik- 
ing out  the  word  "misdemeanor"  therein, 
and  Inserting  in  Ilea  thereof  the  word 
"crime."  Thus  amended.  It  Is  obvions  that 
the  Revised  Statutes  of  1899  (article  3  of 
chapter  16)  provided  a  statutory  method  of 
prosecuting  felonies  by  Informatloa.  and  di- 
recting when  and  where  they  should  be  filed, 
and  In  section  2477  specifically  requiring  that 
Informations  should  be  verified  by  tlie  oath 
of  the  prosecuting  attorney,  or  by  the  oath 
of  some  person  competent  to  testify,  or  be 
supported  by  affidavit  of  such  person  filed 
with  the  information.  So  that  wliile  th^e 
was  no  statutory  method  of  procedure  pro- 
vided when  the  Kyle  Case  arose,  and  for 
that  reason  the  common-law  form  of  in- 
formation was  adjudged  suffldent  vrtien  tibia 
prosecution  was  commenced,  there  was  a 
specific  statutory  provision  governing  tbla 
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method  of  prosecution,  end  one  whlcli  no  one 
win  QuesUou  the  right  of  the  Legislature  to 
prescribe.  When  our  General  Assembly  took 
ttalB  subject  In  hand,  and  directed  the  form 
of  prosecutions  by  Information,  the  common 
law  on  tbla  subject  no  longer  obtained.  It 
was  the  obvious  purpose  of  the  Legislature, 
in  view  of  the  amendment  to  the  Coostltu- 
tlon,  to  revise  the  whole  subject-matter  of 
prosecutious  by  Information,  and  to  make 
article  3,  c.  16.  Rev.  St.  1890,  uniform  in  its 
operation  as  to  all  grades  of  crime;  and  it 
must  bo  held  that  the  acts  of  March  13,  1901 
(Z41WS  1901,  pp.  138,  139),  operated  to  supers 
sede  the  common  law  on  the  subject,  and 
that  they  were  intended  to  prescribe  the  on- 
ly rules  of  procedure  which  should  govern 
such  prosecutions.  It  then  being  plain  that 
the  Information  falls  to  conform  to  either 
of  the  three  alternatives  prescribed  by  the 
statute  as  to  verification,  the  circuit  court 
erred  In  not  sastalnlng  the  motions  to  quash 
and  In  arrest  of  Judgment  because  the  in- 
formation was  not  verified  as  required  by 
law.  The  offense  charged  is  one  involving 
the  liberty  of  the  citizen,  and  the  courts  are 
not  at  liberty  to  disregard  tbe  safeguards 
which  the  Legislature  have  deemed  essential 
prerequisites  to  a  prosecution  for  crime. 

2.  The  defendant  also  urges  error  In  the 
giving  of  the  third  instruction.  In  these 
words:  "The  Jury  are  instructed  that  a 
bailee  In  the  ivesent  case  is  a  person  who 
hires  a  horse,  and  either  at  the  time  of  hir- 
ing or  afterwards  conceives  a  design  of  steal- 
ing blm,  and  actually  converts  bim  to  his 
own  use,  with  the  Intent  to  convert  to  his 
own  use,  and  the  bailee  In  the  present  case 
Is  a  person  who  Is  Intrusted  with  tlie  pos- 
session of  a  certain  wagon  and  the  horse 
mentioned  In  the  testimony  for  the  purpose 
of  driving  over  the  country  selling  sewing 
machines,  and  which  personal  property  Is  to 
be  returned  to  the  owner  when  the  agency 
for  the  sale  of  the  sewing  machine  shall 
cease,  U  they  shall  believe  from  the  evidence 
that  the  property  was  delivered  to  the  de- 
fendant for  that  purpose,  and  that  he  was 
the  agent  of  George  Forth,  the  owner  there- 
of, and  that  the  property  belonged  to  and 
was  own.ed  by  the  said  George  Forth,  then 
the  defendant  Is  a  bailee  of  said  property." 
The  objection  that  there  was  not  a  scintilla 
of  evidence  tending  to  show  a  hiring  of  the 
horse  alleged  to  have  been  embezzled  Is  well 
taken.  We  have  gone  carefuly  through  the 
entire  record,  and  there  Is  no  testimony  of  a 
hiring  In  It  This  Instruction  to  also  ob- 
noxious to  the  charge  that  it  virtually  as- 
Bumed  that  Forth  was  th«  owner  of  the 
horse  and  wagon,  whereas  hto  ownership 
was  contested  throughout  the  trial;  and 
there  was  much  evidence  tending  to  show 
that  the  horse  and  wagon  lielonged  to  Bon- 
ner, though  he  was  Indebted  to  Forth  for 
aiding  him  In  purchasing  them.  It  was  er- 
ror to  assume  a  controverted  fact  so  vital  to 
tfae  Interest  of  defendaBt  Moreorer,  wbtl* 
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probably  not  so  Intended,  there  Is  room  for 
the  contention  that  it  practically  advised  the 
Jury  that  the  horse  aqd  wagon  were  Perth's 
property.  The  court  properly  Instructed  the 
Jury  to  acquit  of  the  larceny  charged  In  the 
third  count. 

The  other  assignments  need  not  be  dis- 
cussed. For  the  errors  already  indicated,  the 
Judgment  must  be,  and  Is,  reversed,  and  the 
cause  remanded. 

BDKOESS  and  FOX,  JJ..  concur. 


CITT  OF  OHILLICOTHB  t.  BBTAN  st  al. 
!  (Conrt  Of  Appeals  at  Kansas  City,  Ho.  Dec. 
7,  1908.) 

'  NUISANCE— ABATBHEKT  BT  PARTT  INJURBD- 
i  ESTOPPEL— BABBMBNT— PRESCRIPTION 
'  —PERUISSlVa  USE. 

j  1.  A  p^win  injured  by  a  buisaoce  has  the 
right  to  abate  It,  but  in  bo  doing  mast  not  be 
guilty  of  any  excess. 

2.  A  person  who  permitted  a  city  to  conatmct 
the  outlet  of  a  sewer  on  his  land  could  not  ob^ 
struct  the  outlet  and  iuflict  damage  on  the  per- 

;  BOOS  connectiog  their  resideDces  with  the  sewer, 
I  on  his  and  the  city's  representations  that  they 
had  the  right  so  to  do,  though  the  sewer  consn- 
;  tuted  a  nuisance  and  was  constructed  under  the 
[  promise  that  It  would  not  be  a  nuisance. 

3.  A  person  who  permitted  a  city  to  conBtmct 
i  the  outlet  of  a  sewer  on  his  land,  and  who  rep- 
I  resented  to  the  purchasers  of  his  lots  In  the  vi- 
;  dnity  of  the  aewer  that  they  would  have  the 
;  benefit  of  connection  with  the  sewer,  was  es- 
'  topped  from  obstructing  the  outlet. 

I  4.  A  city  did  not  acquire  by  prescription  the 

j  right  to  maintain  a  sewer  on  a  person's  land  he- 

{  cause  it  had  maintained  it  for  a  period  of  over 

!  10  years,  where  sneh  maintenance  was  by  per- 

j  m(8«on  alone,  and  not  advene. 

I  Appeal  from  Circuit  Court,  Livingston 
:  County;  J.  W.  Alexander,  Judge. 

Action  by  the  city  of  Chllllcothe  against 
j  Lydia  A.  Bryan  and  others.  From  a  Judg- 
I  ment  for  plaintiff,  defendants  appeal.  Af- 
I  firmed. 

I  Lewis  A.  Chapman,  tot  appellants.  J.  M. 
,  Davis  &  Sons  and  Paul  D.  Kitt,  for  raspond- 

1  ent 

BROADDUS,  J.  The  plaintiff,  a  municipal 
corporation  of  this  state,  by  Injunction  seeks 
to  restrain  the  defendants  from  obstructing  a 
certain  city  sewer. 
In  the  year  1889  plaintiff,  in  pursuance  of 
I  a  certain  ordinance,  constructed  a  sewer  lo- 
I  cated  as  follows:  Commencing  In  Folk  street 
■  opposite  to  the  alley  passing  through  block 
!  14,  King's  Addition  to  the  city  of  Chilli- 
!  cothe,  thence  north  through  said  alley  to  the 
i  channel  of  natural  drainage  north  of  block 
I  16.  also  In  King's  Addition.    The  plaintiff 
I  has  maintained  and  used  the  same  for  sew- 
erage purposes  from  that  time  to  the  begln- 
!  ning  of  the  suit,  except  for  several  short 
{  periods  during  which  the  defendants  obstruct- 
ed the  same  at  its  outlet.  This  sewer  empties 
upon  the  land  of  defendant  Lydia  A.  Bryan. 

T 1.  Bss  Nulsuos,  VOL  t7,  OmC  Die-  II  SI,  M. 
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It  appears  that  In  each  Instance  when  de- 
fendants obstructed  tbe  sewer  plaintiff  cansed 
It  to  be  opened.  But  It  la  alleged  that  de- 
fendants threaten  to  obstruct  It  again,  and 
will  do  so  unless  restrained.  It  is  admitted 
that  there  was  no  condemnation  of  the  land 
for  sewer  purposes,  and  no  money  paid  to 
Mrs.  Bryan  therefor.  It  is  admitted,  bow- 
ever,  that  she  consented  to  its  location  and 
construction  on  her  land.  A  number  of  per- 
sons who  own  dwellings  In  the  Ticinity  of 
the  sewer  have  made  connection  with  It  for 
general  drainage  purposes,  and  the  said  ob- 
structions cause  the  contents  of  the  sewer  to 
flow  back  Into  the  basements  of  these  dwell- 
ings. On  the  other  hand,  while  It  is  admitted 
that  the  sewer  was  constructed  with  the  con- 
sent of  Mrs.  Bryan,  it  was  understood  at  the 
time  she  so  gave  her  consent  that  the  sewer 
was  to  be  used  for  drainage  of  cellars  only, 
or  was  to  be  taken  up  If  it  proved  a  nuisance, 
or  that  plaintiff  would  take  such  precaution 
as  would  prevent  it  from  becoming  a  nui- 
sance. The  sewer  empties  Into  a  natural 
drain  or  small  stream  of  water  on  Mrs.  Bry- 
an's land  where  her  cattle  and  hogs  obtained 
drinking  water.  The  preponderance  of  the 
evidence  was  that  the  contents  passing 
through  the  sewer  and  emptying  on  the  Bry- 
an land  were  fonl  and  noxious;  but  there 
was  also  evidence  Qiat  such  was  not  the 
case  except  to  a  limited  extent,  and  that 
propw  flushing  would  practically  keep  It  free 
from  bad  odors.  At  the  time  Mrs.  Bryan 
gave  permlsBion  to  the  city  to  lay  the  sewer 
Uirough  her  land  she  owned  certain  lots  of 
ground  In  block  1,  fronting  said  block  16; 
and  It  was  In  evidence  that  for  the  purpose 
of  inducing  persons  to  purchase  her  said  lots 
alie  represented  to  them  tliat  they  would 
have,  if  they  bought  her  said  lots,  the  ad- 
vantage of  drainage  by  connecting  with  said 
sewer;  that  she  constructed  a  sewer  from 
the  cellar  of  her  own  dwelling  to  connect 
with  one  constructed  by  two  other  persons 
for  general  purposes  of  drainage  from  their 
dwellings  that  did  connect  with  the  sewer 
in  qnestlon;  and  tbat  she  allowed  another 
person  to  conneot  a  sewer  from  his  dwelling 
with  her  own.  Finally,  many  dwellings  in 
Che  neighborhood  made  sewer  connections 
with  ttie  sewer  in  qnestlon.  There  was  some 
evldoice  on  defendants*  part  tending  to  show 
that,  when  Mn.  Bryan  gave  permission  to 
the  city  to  lay  the  sewer  on  her  land,  it  vras 
nndorstood  that  it  was  to  be  used  to  drain 
cellars  only,  and  the  preponderance  of  tbe 
evidence  was  to  the  effect,  as  already  stated, 
that  the  city  would  take  snch  action  aa 
would  prevent  it  becoming  a  nnlsanoe,  either 
by  taking  it  up  or  extending  It  fortber.  De> 
fendants  bad  at  different  times  befm  com- 
plained to  the  city  mnfliorlties  of  the  un- 
wholesome condition  of  the  sewer.  And  it 
was  in  proof  that  the  sewer  aa  maintained 
depreciated  tbe  value  <xt  the  Biyan  land,  and 
tbat  flie  sewerage  mixed  witb  and  ctmtami- 
nated  tiie  running  water  In  said  stream  to 


snch  an  extent  as  made  it  unhealtliy  tm  de- 
fendants' cattle  and  bogs,  it  making  them 
sick.  Tbe  court  found  for  plaintiff,  and  made 
the  temporary  injunction  theretofore  Isaoed 
I)ermanent,  and  defendants  appealed. 

The  evidence  was  conflicting,  but  tbe  pre- 
ponderance was  that  It  was  agreed  at  tbe 
time  Mrs.  Bryan  gave  her  permission  to  the 
dty  to  lay  tbe  sewer  tliat  the  city  would 
prevent  it  from  becoming  s  nuisance,  and  if 
necessary  would  construct  It  further  on.  The 
city  was  put  to  some  expense  necessarily  in 
the  construction  of  tbe  sewer,  and  its  utility 
is  clearly  established.  Having  consented  to 
the  location  of  the  sewer  on  her  land,  tbe 
question  arises:  Was  Mrs.  Bryan  Justlfled, 
under  the  circumstances,  in  obstructing  it? 

There  is  no  doubt  about  any  person  injured 
by  a  nuisance  havii^  the  right  to  abate  the 
same,  but  In  so  doing  he  must  not  be  guilty 
of  any  ncess.  Wood  on  Nuisances,  vol.  2,  ( 
844.  The  defendants  In  tliis  case,  by  ob- 
structing the  outlet  of  the  sewer,  went  fur- 
ther than  the  circumstances  justified  them. 
Tbe  evidence  disclosed  the  fact  that  the  ob- 
struction of  the  sewer  caused  the  water  and 
filth  therein  to  flow  into  the  cellars  of  per- 
sons who  had  sewer  connections,  wblcb  dam- 
aged their  property  and  rendered  them  un- 
healthy. As  has  been  seen,  the  dty  con- 
structed the  sewer  for  the  benefit,  in  part  at 
least,  of  the  persons  living  In  tbat  vicinity, 
and  they  were  led  to  believe  tbat  they  had 
tbe  right  to  connect  with  it  for  sewerage 
purposes,  not  only  by  the  city,  but  by  Mrs. 
Bryan  aa  well.  It  may  be  that  she  under- 
stood when  she  gave  tbe  license  in  question 
that  the  sewer  was  only  to  be  used  for  drain- 
age of  cellars,  but  she  must  have  known  that 
to  obstruct  the  outlet  was  to  infiict  damage 
upon  the  persons  so  connecting  their  resi- 
dences witb  said  sewer,  including  those  wItb 
whom  she  had  connected  her  own  drain  or 
sewer.  We  do  not  think  there  is  any  au- 
thority that  justifies  the  action  of  the  de- 
fendants in  obstructing  said  sewer,  and  there- 
by creating  in  every  dwelling  connected  witb 
tbe  same  by  sewer  a  separate  nuisance.  And 
tbe  acts  of  Mrs.  Bryan  in  representing  to  the 
purchasers  of  ber  said  lots  that  they  would 
have  the  benefit  of  sewerage  connection  with 
the  one  in  question,  and  connecting  ber  own 
dwelling  witb  It,  are  acts  wholly  at  variance 
with  the  Idea  tbat  die  would  bare  llie  rlgbt 
to  obstruct  tbe  sewnr.  Ste  was  estopped  by 
Iwr  own  acts,  whatever  may  have  been  the 
original  understanding.  And  It  Is  equally 
clear  that,  whatever  may  have  been  snch  an- 
derstsndtog,  Ibe  plaintiff  bas  no  right  to 
maintain  a  nuisance  upon  ber  land  without 
her  consent,  as  we  think  tito  evidence  con- 
clusively shows.  Notwithstanding  there  Is 
some  evidence  tbat  the  sewer  Is  not  a  nui- 
sance, the  pr^nderance  is  to  tbe  eontrsry, 
and  it  Is  not  concelvaUe  bow  It  could  be 
otherwise.  And,  furtber,  we  hold  tbat  tbe 
dty  baa  not  acquired  by  prescription  the 
right  to  maintain  tbe  nuisance  In  qnestiim 
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becaoBc  It  has  maintained  the  sewer  for  a 
period  of  over  10  years.  The  law  la  that 
prescrlptioD  does  not  exist  where  the  use  is 
by  permission  alone  and  not  adverse.  Jones 
on  Easanenta,  p.  179;  Pltzman  t.  Boyce,  111 
Ho.  3S7.  1»  S.  W.  1104,  33  Am.  St.  Rep.  586. 
Tbere  can  be  no  reasonable  doubt  but  what 
defendants  have  mistaken  their  remedy.  The 
courts  afford  them  ample  redress. 

Tlie  Judgment  of  the  court  wae  right  under 
the  facta,  and  it  la  tuerefoie  affirmed.  All 
ooncmu 


OLOFTON  T.  8IM0ND8. 
(Court  of  Appeals  at  Kansas  CSty,  Mo.  Dec. 
7,  1903.) 

OUBDUN  AND  WARD-riNAL  SBTTLBMBNT^ 
ATTORNEY'S  FEBS— APPRAL-MAT- 
TERS  RBVIHWABl^. 

LA  cnrator  was  properly  allowed  an  atto^ 
M7*s  f ee  of  |2S  for  defendtoK  hia  finid  settle- 
ment against  the  ward's  ezceptlonB. 

2l  An  item  not  included  in  exceptions  filed  by 
the  ward  in  the  probate  M>nrt  to  her  curator's 
final  acconnt  cannot  be  considered  on  appeal. 

8.  On  an  appeal  from  a  indgment  of  the  dr- 
cott  court  denying  a  ward's  «cceptiouB  to  her 
curator's  settlement,  only  such  matters  as  were 
complained  of  In  the  motion  for  a  new  trial  be- 
fore the  drcnlt  court  can  be  considered. 

Anneal  from  Circuit  Court,  Pettis  Oounty; 
Geo.  F.  Longan,  Judge. 

In  tbo  nuittw  ot  fbe  flnftl  settlement  ot 
John  R.  Glcirton,  gnazdlan  of  Nora  Slmonda, 
In  whl<^  the  ward  llled  exceptlona.  From  a 
Jndgmrait  of  the  drcnlt  court,  oa  appeal 
tetm  the  probate  conrt,  appro^i^  the  aet- 
tlement,  the  ward  appeals.  Af3rmed. 

G.  O.  Lawaon  and  J.  D.  Bohllng,  for  ap- 
pellant.  Bamett  &  Bamett,  for  respondwt 

SMITH,  P.  J.  This  is  a  proceeding  that 
originated  In  tbe  probate  court  Glopton 
was  gaardlan  and  curator  of  Nora  Slmonda, 
a  minor.  Exceptions  were  filed  to  bis  final 
settlement  On  the  trial  anew  In  the  circuit 
court  tbe  ^ceptlona  were  denied  and  the  set- 
tlement approved.  The  ward  appealed  here. 

Tbe  appellant  complains  that  tbe  trial 
court  erred  in  allowing  the  curator  an  at- 
tomey'a  tee  of  |2S  for  defending  bis  final 
settlement.  This  was  a  proper  allowance. 
In  re  Bitate  of  Meeker,  45  Ho.  App.  180; 
State  ex  rel.  Tygard  t.  Elliott  82  Mo.  App. 
45a 

It  is  next  Insisted  that  the  court  erred  In 
charging  up  to  appellant's  estate  the  ez- 
pmses  that  Stella  Courtney's  estate  ebonld 
hare  borne  in  tbe  two  lawsuits.  As  we  do 
not  find  that  this  complaint  was  included  In 
tbe  exceptions  filed  in  tbe  probate  coort  and 
on  which  the  case  was  tried,  we  cannot  no- 
tice It  Here. 

The  contentlcm  la  fnrthw  made  that  the 
curator  was  Qc^llgent  In  accepting  a  note 
of  Oallle  and  Honx  for  $800  from  Sneed, 

f  L  See  Guardian  and  Ward,  toI.  »,  Osat,  Dig.  | 


and  In  not  enforcing  his  judgments  against 
Sneed  In  his  final  settlements  of  the  two  e&> 
tates-  of  the  SUnonds  and  Courtney  heirs, 
and  that  but  for  this  n^llgence  It  would 
not  have  been  necessary  for  him  to  hare 
g<Mie  to  the  expense  he  did  In  enforcing  the 
Tendor's  lien,  etc.  It  la  a  sufficient  answer 
to  this  contention  to  say  that  we  are  un- 
able to  discover  that  the  motion  for  the  new 
trial  suggested  any  such  ground  of  objection 
to  the  finding  of  the  trial  court  In  a  case 
like  this  we  are  required  to  confine  our  re- 
view to  such  errors  as  are  bottomed  on  tbe 
objections  assigned  in  the  motion  for  the 
new  trial.  No  error  alleged  to  have  been 
committed  during  the  progress  of  tbe  trial 
can  be  noticed  hare,  unless  tbe  attention  of 
the  court  was  called  to  It  In  the  motion  for 
the  new  trial. 

As  far  as  we  can  understand,  the  case  was 
fairly  tried.  Our  attention  has  been  called 
to  no  prejudicial  error  requiring  a  reversal 
of  the  Judgment  which  accordingly  must  be 
affirmed.  All  concur. 


MOBIIT  T.  OLOPTON. 

(Ooort  of  Appsala  at  Kansas  City,  Mo.  Dee. 
7,  1903.) 

GONTRAOTS  —  OONBTRUCTION  —  SVIDBNGB  — 
MEBTINQS  or  TEMFORABT  BODY  —  PAROL 
PROOF  —  8BC0NDART  EVIDENCE  —  VENDOR 
AND  PURCHASER-SELECTION  OF  PAROBL  BT 
VBNDBB—  POWER  OF  MAJORITY. 

1.  The  loss  of  a  memonndom  kspt  by  the  sec* 
retary  ot  a  meeting  Is  sufficient  to  authorize 
secondary  evidence  of  its  transactions. 

2.  The  proceedings  of  meetioKS  of  the  sub- 
scribers to  lots  in  an  addition,  who,  under  their 
contracts  of  purchase,  were  to  select  their  in- 
dividual  lots  m  such  manner  as  the  majority  of 
them  should  decide,  may  be  proved  parol  evi- 
dence, irrespective  of  whether  any  memorandun\ 
of  the  proceedings  waa  kept  or  not. 

8.  The  several  contracts  entered  into  be- 
tween the  vendees  of  lota  and  the  vendor,  which 
were  identical  in  their  proviaiona,  related  to  the 
same  subject-matter,  and  were  entered  Into  as  a 
whole  for  the  accomplishment  of  a  single  pur- 

fiose,  and  which  provided  that  tbe  individual 
ots  of  each  vendee  were  to  be  selected  in  such 
manner  as  the  majority  of  the  vendees  should 
presciibe,  must  be  construed  as  one  contract. 

4.  Under  contracts  subscribing  for  lots  in  an 
additi(»i,  which  provided  that  each  lot  should  be 
about  46x120  feet,  and  apraaised  so  that  the 
average  price  should  be  ^WO,  and  that  the  lots 
should  he  asslgued  amooe  the  subacrlbers  in 
snch  mannw  as  the  majonty  should  decide,  the 
majority  was  oonstitnted  the  agent  of  all  the 
sutAcrlbers,  and  Its  action  In  parceling  the  lots 
BO  BB  to  be  equal  value,  though  of  difFereot 
areas,  and  sellii^  at  public  auction  preferential 
choices,  the  fund  raised  thereby  to  be  applied 
in  grading  streets,  procuring  plats,  abstracts, 
etc,  was  within  tbe  power  conferred  on  it  and 
was  binding  on  every  subscriber,  whether  be- 
longing to  the  majority  or  not. 

5.  The  action  of  the  majority  was  equally 
binding  on  a  subscriber,  though  he  was  out  of 
the  Btate  at  the  time  of  the  adoption  of  the 
scheme,  or  was  not  present  at  the  bidding,  or 
had  nothing  more  than  constructive  notice  that 
the  meetings  would  be  held,  as  the  majonty  was 
not  bound  to  give  him  notice  of  the  time  of  their 
action. 
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,^n>eal  frcHn  fflicnlt  Ooart,  Pettbi  Gountj; 
Gea  F.  Longan,  Judge. 

Action  by  A.  P.  Morey,  tnutee,  against 
John  R.  OloptoD.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Beversed. 

Bamett  &  Barnett  and  John  Oaahman,  tor 
appellant.  Montgomery  &  Montgomery,  Cbaa. 
K.  Yeater,  and  Geo.  P.  B.  Jackson,  for  re- 
spondent. 

SUITH,  P.  J.  A  correct  luiderstandlng  ot 
the  nature  of  tbls  case  and  the  questions 
raised  by  the  appeal  therein  may  be  best 
had  by  a  reference  to  the  pleadings,  vhich 
are  as  follows: 

"Plaintiff  states  that  In  the  year  1897  he, 
together  with  bis  BBSoclates,  Ira  EUnsdale, 
W.  P.  Haley,  and  tbe  Porter  Beal  Estate 
Company,  were  title  owners  of  a  large  tract 
of  land  in  and  adjacent  to  the  southwestern 
part  of  tlie  of  Sedalla.  That  during  the 
■aid  year  the  plaintiff  and  his  associates  and 
this  defendant,  with  other  citizens  of  the 
dty  of  Sedalla,  were  desirous  of  Inanguratr 
ing  a  public  enterprise  which  would  Increase 
the  general  business  and  pc^nlatlon  of  the 
said  city  of  Sedalla.  and  othowtse  benefit 
the  same,  and  the  respecUve  cithsens  and 
property  owners  thereof,  and  for  that  purpose 
and  to  that  end  a- movement  was  set  on  foot 
to  secure  the  location  in  said  city  of  the  car 
shops  of  the  Missouri,  Kansas  &  Texas  Ball- 
way  Company,  and,  after  Tarlous  prelim- 
inary negotiations,  it  was  proposed  and 
agreed  that  the  plaintiff  and  his  said  associ- 
ates should  donate  a  portion  of  the  above- 
mentioned  tract  of  land  owned  by  tiiem  to 
the  said  railway  company  as  a  site  for  the 
location  of  tlie  coach  and  car  shops  of  the 
said  railroad  company,  and  also  donate  one 
hundred  thousand  dollars  to  secure  the  erec- 
tion, location,  and  maintenance  of  said  sIk^b. 
and,  to  provide  a  means  of  raising  the  said 
sum  of  money  for  the  above  purpose,  the 
plalntlffl  and  ids  associates  also  proposed  to 
donate  anotlier  portion  ot  said  tract  ot  land, 
to  he  divided  into  lots,  to  be  sold  to  the  prop- 
ertj  owners  and  other  dtliens  of  the  dty  of 
Sedalla.  the  proceeds  of  such  sales  to  be  used 
for  the  purpose  of  securing  the  location  and 
conatmctlon  of  said  shops.  Plaintiff  further 
states  that,  after  it  became  practically  as- 
sured Hut  such  plan  would  succeed,  he  and 
bis  associates  set  spart  for  the  purpose  of 
being  divided  into  lote  and  sold  as  aforesaid 
a  portion  of  said  land,  dracrlbed  as  follows: 
The  east  00  acres  ot  the  south  half  of  the 
southwest  qoartw  of  section  4,  and  the  east 
50  acres  of  the  nortli  half  of  the  northwest 
quarter  of  section  9,  all  In  township  45,  of 
range  21,  in  Pettis  county,  MlssouxL  There- 
upon the  Sedalla  Board  of  Trade,  an  associa- 
tion ot  budness  men  and  other  dtlzens  of 
the  dty  of  Sedalla,  nndurtook  to  secure  eon- 
tracts  for  the  purchase  of  lote  by  different 
persons  In  Sedalla  In  order  to  raise  the  said 
kum  of  one  hundred  thousand  dollars,  ivon 


the  proposal  and  understanding  that  the  por- 
tion of  said  land  set  apart  tor  said  purpoee 
would  be  divided  Into  five  hundred  lots,  ot 
an  average  value  of  two  hundred  dollars 
each,  and  the  said  Sedalla  Board  of  Trade 
did  secure  contracto  between  various  parties 
and  this  plaintiff  for  the  sale  of  said  lots. 
That,  among  others,  this  defendant  did  oo 
the  28th  day  of  January,  1887,  enter  into  a 
contract  with  this  plaintiff  for  the  purchase 
of  two  lots,  at  the  average  price  of  |200  each, 
agreeing  to  pay  tiierefor  the  totel  sum  of 
9400,  which  said  contract  Is  In  words  and 
figures  as  follows:  •  •  The  party  of 
the  first  part  agrees  to  purchase  <tf  said  A 
P.  Mor^,  trustee,  lote  to  the  amount  of 
$100.  at  an  avenge  price  of  $200  per  lot.  In 
an  addition  to  be  platted  in  the  dt^  of  Se- 
dalla, located  on  land  bounded  on  the  east 
Orand  avenue,  on  Uie  north  by  12tb 
street,  if  extended  west  from  Orand  avume, 
and  extending  west  to  Sneed  avenue,  or  such 
a  distance  as  Is  necessary  to  plat  600  lote; 
said  lote  to  be  about  40x120  feet,  with  streets 
and  alleys;  said  lote  to  be  appraised  at  prices 
■0  that  the  average  price  of  the  lote  platted 
on  said  land  shall  be  $200  per  lot;  and  they 
shall  be  assigned  among  and  between  the 
subscrlberB  thereto  In  such  manner  as  the 
majority  of  said  subscribers  shall  decide. 
This  contract  Is  made  on  ctmditiMi  that  said 
A.  P.  Morey,  trustee^  and  his  associates,  shall 
make  an  arraDgement  with  the  oflBcos  of  the 
M..  b:.  &  T.  Ballway  Company  to  locate  their 
coach  and  car  shops  on.  land  adjoining  this 
land  on  the  south  or  southwest  and  extend- 
ing along  the  M.,  K.  ft  T.  Bailway  right  of 
way.  If  it  be  found  by  the  said  A.  P. 
Mmsf,  trustee,  and  his  associates,  Hiat  they 
can  make  a  saUstactory  contract  with  the 
said  railway  company,  then  upon  notice  of 
that  fact,  and  upon  demand,  the  party  of  the 
first  part  agrees  to  pay  25  per  cent  of  the 
purchase  price  of  said  lot  or  lote  into  Third 
National  Bank  In  the  dty  of  Sedalla,  to  be 
held  in  trust  by  said  bank  until  the  same 
shall  be  needed  to  carry  out  said  contract 
with  the  railway  company  by  said  A.  P. 
Uorey,  trustee,  and  his  associates,  at  which 
time  the  said  bank  shall  pay  the  same  to 
A.  P.  Mon^,  trustee,  and  bis  associates;  and 
when  said  contract  is  formally  «itered  into 
between  sold  A.  P.  Uorey,  tniatee,  and  hi« 
associates,  and  said  railway  company,  a  fur- 
ther payment  of  26  per  cent  of  the  purchase 
price  shall  be  due  and  payable  to  tbe  saU 
A.  P.  Uorey,  trustee,  snd  bli  associates. 
Upon  the  payment  of  this  second  &S  per  cent 
said  A.  P.  Uor^.  trustee,  shall  secute  a 
warranty  deed  to  ttie  i>arty  of  the  fltst  -part 
for  lote  purchased  by  him,  and  the  ranoin- 
Ing  one-half  of  the  purchase  money  shall  be 
secured  by  deed  of  trust  upon  the  property 
conveyed,  payable  one-half  in  six  month*, 
and  the  balance  on  or  before  one  year  from 
date  of  deed,  with  interest  at  the  rate  of  kIx 
per  cent  per  annum.  Said  A.  P.  Uorey. 
trustee  and  Ills  assodaji^  agree  to  use  tbe 
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proceeds  received  from  tblB  sale  of  said  lota 
for  tbe  purpose  above  mentlooed;  and  in 
case  said  contract  Is  not  entered  Into  by  said 
A.  P.  Morey,  trustee,  and  Ms  associates,  witb 
tbe  said  railivay  company,  within  90  days 
from  this  date  this  contract  shall  be  null 
and  void.  John  R.  Clopton.  A.  P.  Morey, 
Trustee.'  Plaintiff  further  states  that  tbe 
land  set  apart  for  said  500  lots  was  duly  plat- 
ted as  an  addition  to  tbe  city  of  Sedalta 
known  as  "West  View,'  and  bounded  as  de- 
scribed In  said  contract  PlalntUf  further 
states  that,  In  accordance  with  the  condition 
of  said  contract,  be,  as  trustee  for  the  Joint 
interest  of  himself  and  his  associates;  as 
aforesaid,  together  with  tbe  said  Sedalla 
Board  of  Trade,  did  on  tbe  13th  day  of  April, 
1897,  enter  Into  a  contract  with  the  Mo., 
Kansas  &  Texas  Hallway  Company  for  the 
permanent  location  and  maintenance  of  said 
coach  and  car  shops  of  said  railway  com- 
pany on  tbe  tract  of  land  adjoining  the  said 
addition  on  tbe  south  or  sonthweet  thereof, 
and  extending  along  tbe  Mo.,  Kansas  &  Tex- 
as Railway  right  of  way,  and  said  land  npon 
which  said  shops  were  to  be  erected  was 
conveyed  by  this  plalnttft  to  said  railway 
company  for  that  purpose.  Plaintiff  further 
statec  that,  when  It  was  ascertained  tliat  a 
satisfactory  contract  for  the  purpose  afore- 
said could  be  made  with  the  railway  com- 
pany, 26  per  cen,t  or  $100  of  the  amount 
which  tbe  defendant  by  said  contract  agreed 
to  pay  became  due,  and  the  same  was  paid 
by  the  defendant  And  thereafter,  when  tbe 
said  contract  was  entered  Into  between  the 
plaintiff  and  said  railway  company,  another 
25  per  cent,  or  $100,  of  tbe  amount  which 
the  defendant  by  said  contract  agreed  to  pay 
became  due  and  the  same  remains  unpaid 
by  the  defendant  Plaintiff  further  states 
that  thereupon,  In  accordance  vrith  the  terms 
of  the  contract  between  the  board  of  trade 
and  plaintiff,  and  the  said  railway  company 
on  the  other  part,  the  latter  commenced  the 
erection  of  the  shops  on  tbe  land  conveyed  to 
It  for  that  purpose,  and  continued  In  the 
work  of  erecting  said  shops  as  provided  In 
said  contract,  and  has  now  completed  the 
same  Plaintiff  further  states  that  it  was 
provided  and  stipulated  in  the  contract  be- 
tween plaintiff  and  defendant,  as  it  was  In 
the  contracts  between  the  plaintiff  and  other 
parcbasers  of  lots  In  said  addition,  that  the 
lots  should  be  assigned  among  the  subscrib- 
ers thereto,  being  the  parties  entering  Into 
said  contracts.  In  such  manner  as  the  major- 
ity of  said  subscribers  should  decide.  And 
thereafter  the  parttes  who  entered  into  con- 
tracts for  the  purchase  of  the  said  600  lots, 
designated  In  said  several  contracts  as  sub- 
scribers to  said  lots,  held  one  or  more  meet- 
ings for  the  purpose  of  considering  and  de- 
termining upon  some  plan  for  the  assignment 
of  said  lots  among  the  various  pnrcbasers 
thereof,  and  a  plan  was  agreed  upon  among 
and  by  a  majority  of  said  subscribers.  That 
in  pnrsnance  of  said  plan  so  agreed  upon  a 


large  number  of  said  lots  have  been  assigned 
to  the  various  purchasers  thereof,  and  most 
of  the  purchasers  of  said  lots  have  fully  paid 
the  price  and  sum  which  they  agreed  to  pay 
therefor,  but  plaintiff  says  that  this  defend- 
ant has  neglected  and  refused  to  make  any 
selection  of  tbe  two  lots  which  he  contmcted 
to  buy,  and  tias  refused  and  neglected  to  pay 
the  balance,  to  wit,  three  hundred  dollars,  of 
the  purchase  price  so  promised  to  be  paid 
by  bis  contract  aforesaid.  Plaintiff  says  that 
by  tbe  terms  of  the  contract  between  the 
plaintiff  and  defendant  plaintiff  agreed  to  ex- 
ecute a  warranty  deed  to  the  defendant  for 
the  lots  purchased  by  him  upon  payment  of 
tbe  second  25  per  cent  of  the  purchase  mon- 
ey as  aforesaid,  and  tbe  defendant  agreed 
to  pay  the  balance  of  the  purchase  money 
as  follows:  That  Is,  one-half  thereof,  or  one 
hundred  dollars.  In  six  months  from  tbe  date 
that  said  deed  should  be  executed,  or  the 
date  of  the  maturity  of  tbe  said  second  25 
per  cent,  and  the  other  half  of  said  balance, 
to  wit  $100,  in  one  year  from  said  date,  said 
deferred  payments  to  be  secured  by  a  deed 
of  trust  upon  the  lots  purchased  by  defend- 
I  ant  Plaintiff  states  that  be  was  ready  and 
{  willing  to  execute  and  deliver  to  defendant 
;  a  warranty  deed  for  the  said  lots  upon  pay- 
!  ment  of  tbe  said  second  25  per  cent,  as  afore- 
said, and  so  offered  to  do,  and  called  upon 
and  requested  the  defendant  to  make  selec- 
tion of  his  two  lots  in  accordance  with  the 
plan  agreed  upon  by  tbe  subscribers  or  pur- 
chasers of  lots,  but,  although  requested,  the 
j  defendant  has  failed  and  refused  to  make 
any  selection  or  to  pay  tbe  balance  of  the 
purchase  money  as  aforesaid,  although  plain- 
tiff has  at  all  times  been  ready  to  deliver 
a  proper  deed  to  the  defendant  for  said  lots, 
as  provided  in  said  contract.  Wherefore 
plaintiff  says  that  the  defendant  now  owes 
on  account  of  the  purchase  of  said  two  lots, 
by  virtue  of  the  terms  of  the  aforesaid  con- 
tract  between  plaintiff  and  defendant  tbe 
sum  of  three  hundred  dollars,  with  six  per 
cent,  interest  thereon  from  April  13,  1897. 
Plaintiff  further  states  that  certain  others 
of  the  purchasers  of  or  subscribers  for  lots 
in  said  addition  tiave  failed  to  make  selec- 
tions of  the  lots  which  they  contracted  to 
buy,  and  that,  together  with  the  said  lots  con- 
tracted for  by  tbe  defendant,  there  remain 
unasslgned  in  the  said  addition  the  following 
lots:  [Describing  them.]  In  and  to  which 
tbe  defendant  is  entitled  to  an  interest  equal 

to  of  said  lots  of  the  average  value  of 

two  hundred  dollars  each,  which  Interest  re- 
mains undivided  and  nnsegregated  from  the 
rest  of  said  unasslgned  lots  because  of  the 
refusal  of  the  defendant  to  make  bis  selec- 
tion. Wherefore  plaintiff  says  that  he  is  en- 
titled to  a  lien  upon  an  undivided  Interest  in 
tbe  aforesaid  unasslgned  lots  equal  to  two 
lots,  of  the  average  value  of  two  hundred 
dollars  each,  as  aforesaid,  and  upon  the  de- 
'fendaut's  rlgbt  to  select  two  of  the  said  un- 
asBlgned  tots,  as  security  for  tbe  balance  of 
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tbe  purchase  money  and  Interest  as  afore- 
said remaining  unpaid.  Plaintiff  therefore 
prays  tbat  he  have  and  recover  Judgment 
against  the  defendant  for  the  said  sum  of 
tliree  hundred  dollars,  with  Interest  at  six 
per  cent  per  annum  thereon  from  April  13, 
1S97,  and  that  the  said  sum  of  principal  and 
luterest,  together  with  the  costs  of  this  snlt 
be  declared  a  lien  upon  the  defendant's  In- 
terest as  aforesaid  In  aud  tbe  right  to  select 
two  of  said  nnasslgned  Iota  in  said  West 
view  addition  to  the  dty  of  Sedalla,  and  that 
special  execution  issue  for  the  sale  of  said 
Interest  and  right  In  said  addition  to  satisfy 
EQld  Judgment  and  costs,  and  that  for  the 
balance  of  said  judgment.  If  any,  the  plain- 
tiff have  general  execution  against  the  de- 
fendant, and  plaintiff  prays  tor  all  other 
proper  relief." 

The  answer  to  tbe  plaintiff's  petition  ad- 
mits that  defendant  signed  the  contract  sued 
on,  but  denies  each  and  every  other  allega- 
tion in  said  petition  contained.  Further  an- 
swering, the  defendant  aaya  tb&t  It  Is  not 
true  that  he  was  ever  offered  an  opportunity 
to  take  one  of  the  average  lots  In  said  addi- 
tion at  the  sum  of  $200,  or  was  ever  offered 
or  afforded  an  opportunity  of  taking  two  lots, 
as  agreed,  at  the  sum  of  $400,  as  alleged  In 
plaintiffs  petition,  and  denies  that  any  fair, 
reasonable,  or  valid  plan  for  tlie  allotment 
of  said  pieces  of  ground  among  the  various 
subscribers  was  ever  adopted,  or  that  any 
legal,  valid,  or  binding  method  was  adopted, 
and  denies  tliat  any  method  of  the  allotment 
of  said  lots  or  pieces  of  land  among  the  va- 
rious subscribers  was  ever  adopted  by  a  ma- 
jority of  such  subscribers,  etc. 

There  was  a  trial  before  the  court.  As  no 
declarations  of  law  were  requested  or  given, 
we  cannot  know  upon  what  theory  the  case 
was  considered  and  disposed  of.  It  results 
that  if  the  Judgment,  which  was  for  plaintiff, 
was  Justified  by  the  evidence  on  any  theory, 
it  must  stand. 

The  defendant  contends  that  the  court 
erred  In  its  action  allowing  the  plaintiff  to 
prove  by  parol  evidence  what  took  place  at 
the  HTeral  meetings  of  tbe  vendees.  The 
majority,  executing  tlie  powers  conferred 
upon  them  as  a  body  by  tbe  contract,  was 
not  a  board  of  directors  of  a  buMness  or  other 
corporation,  nor  was  it  an  i^dal  body  re- 
qnhred  by  lav  to  keep  a  record  of  Its  ^n- 
ceedlngs.  It  was  but  a  temporary  associa- 
tion, acting  togetbw  for  tbe  purpose  spedfled 
In  the  contract  and  when  tbat  purpose  was 
accomplished  it  be<»me  functus  offldo.  One 
of  the  prindpal  things  which  was  enjoined 
upon  It  by  the  contract  was  to  divide  the  600 
lots  which  the  vendees  had  Jointly  pnrehased. 
The  division  was  to  be  effected  In  such  man- 
ner as  tlw  majority  of  the  vendees  slionid 
dcdde.  Whether  or  not  that  majority  did 
meet  and  adopt  a  plan  or  sch»ne  was  a  ques- 
tion <a  fact,  like  any  other  fact,  to  be  proved  ■ 
by  the  best  evidence  the  nature  of  tbe  case 
would  admit.   Ito  action  was  certainly  not 


to  be  proved  by  a  record  only,  when  it  was 
not  requited  to  keep  one. 

It  seems  that  the  secretary  of  tbe  meeting, 
on  his  own  motion  and  for  his  own  use,  kept 
some  sort  of  a  memorandum  of  tbe  proceed- 
ings of  the  meeting;  but  that  bad  been  lost 
or  mislaid,  and  so  could  not  be  produced  at 
the  trial.  If  it  had  been,  as  It  was  not,  tbe 
only  primary  evidence  In  the  case,  Ite  loss 
was  sufficient  to  Justify  the  admlsrion  of 
parol  evidence  of  its  contents.  But  we  are 
unable  to  discover  any  reason  why  tbe  acts 
and  proceedings  of  the  meeting  could  not  be 
proved  by  parol  evidence,  without  reference 
to  whether  the  secretary  kei»t  any  memoran- 
dum of  the  proceedings  of  the  meeting  or  not. 

The  further  contention  Is  made  by  tbe  de- 
fendant that  there  Is  no  evidence  to  be  found 
in  the  record  tending  to  prove  that  a  mkjor- 
ity  of  the  vendees  ever  met,  appraised,  and 
divided  tbe  SOO  lots  comprised  within  said 
West  View  addition,  so  that  the  average  valiie 
of  tbe  lots  as  parceled  vras  $200,  as  contem- 
plated by  tbe  contract,  but  cannot  be  npbtid. 
The  uncontradicted  evidence  proves  that 
there  was  several  meetings  of  the  rendees, 
and  that  at  such  meetings  it  was  ascertained 
that  a  majority  of  said  vendees  was  not  <mly 
present,  but  voted  for  eacb  pit^iositloD  Uiat 
was  declared  passed  and  adopted. 

Tbe  defendant,  with  mncb  eamatness,  fiir> 
ther  taudsto  that  tbe  scheme,  even  if  adopted, 
for  the  assignment  of  the  lots,  In  so  far  as  It 
provided  for  sdllng  the  right  of  pr^erence 
at  auction  to  tbe  highest  tddder,  was  not 
within  the  aattiority  conftared  1^  tba  con- 
tract It  must  be,  of  course,  conceded  tbat 
if  tbe  majority  exceeded  tbe  limitattons  of 
the  antfaorlty  vested  in  It  by  tbe  contract  the 
defmdant,  vbo  was  not  present  at  tbe  meet- 
ing, and  did  not  bis  vote  consent  to  the 
adoption  of  tbe  sdieme,  was  In  no  way  bound 
by  tbe  action  of  sucb  majority.  Wbetber  or 
not  the  defradant  is  bound  by  tbe  action  of 
tbe  majority  is  a  question  wbidi  tor  Its  solu- 
tion is  d^ndent  upon  tbe  constniction  that 
shaQ  be  given  to  that  prorlsliHa  of  tbe  con- 
iTBCt  which  is  to  tbe  effect  that  the  lots 
should  be  about  45x120  feet,  with  streets  and 
all^s,  and  be  appraised  at  prioes  so  tbat  the 
average  price  should  be  $200  pw  lot,  and 
that  they— the  lots— ^'should  be  asdgned 
among  and  between  tbe  snbscilbm  [vendeeel 
tboeto  In  such  manner  as  tbe  majority  of 
them  sbonid  dedde^**  Tbe  several  Tendees 
entered  Into  separate  contracts  with  the  trus- 
tee vendor,  but  eaCh  contract  was,  exc^  as 
to  amount  of  tbe  subscription,  exactly  like 
tbe  others.  As  these  several  contracts  re* 
lated  to  tbe  same  snhJect-matter,  and  were 
entered  Into  as  a  general  wbol^  to  accomp- 
lish the  single  purpose  thoein  clearly  ex- 
pressed, they  must  be  considered  as  one  con- 
tract MacDonald  v.  Wolff,  40  Mo.  App.  802; 
Houck  T.  Frlsbee.  66  Mo.  App.  16l  All  of 
the  vendees  entered  Into  a  contract  with  tbe 
trustee  embracing  the  provision  Just  referred 
to.  They  each  and  all  agreed  as  between  tbe 
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traste*  and  themselves  and  between  tbem- 
aelTes  the  said  600  lots  should  be  assigned 
among  them  in  euch  manner  as  the  majority 
of  them  should  decide.  Under  thlB  provision 
plenary  power  was  granted  by  defendant  to 
the  majority  of  his  associate  vendees  to  as- 
sign the  lots.  In  whldi  all  had  an  equiuble 
Interest,  among  them  in  such  manner  as  that 
majority  should  decide.  Under  the  contract 
it— the  majority— was  constituted  the  agent 
of  each  one  of  the  vendees,  subject  to  the 
limitations  therein  prescribed*  to  divide  and 
partition  the  600  lots  in  such  manner  as  such 
majority  should  decide,  to  tbe  end  that  each 
might  receive  the  lot  or  lots  to  wliich  he  was 
entitled.  But  there  was  necessarily  a  dlifer- 
enee  In  their  relative  values  resulting  from 
location,  topography,  etc  In  order  to  pre- 
serve the  average  and  at  the  same  time  es- 
tablish an  equality  in  value  among  tbe  lots, 
it  became  necessary  to  reduce  the  area  of 
some  and  Increase  tliat  of  others.  This  was 
effected  by  the  sdieme.  The  lots  were  par- 
celed out,  and  so  appraised  that  each  parcel 
was  made  the  equal  in  value  of  every  other 
one  or  of  the  valne  of  $200.  None  of  tbe  600 
lots  parceled  out  were  of  a  less  value 
than  ^00.  No  odds  which  one  of  uxe  parcels 
was  selected  by  a  vendee,  It  was  equal  In 
value  to  any  other  one  in  the  addition.  The 
last  parcel  which  remained  unaelected  was 
equal  in  value  to  tbe  first  or  any  other  that 
had  been  selected. 

After  tbe  lots  hsd  been  parceled,  and  the 
value  of  each  fixed  by  the  appraisement  at 
$200,  it  would,  of  course,  result  that,  though 
the  paroela  were  of  equal  value,  for  many 
reasmia  some  of  the  vendees  would  prefer 
one  lot  to  another,  and  so  the  scheme  i»x>- 
vtded  that  the  majority  should  sell  the  right 
of  preference  at  auction  to  the  vendee  offei^ 
lug  tbe  greatest  amount  of  premium  th^for. 
The  fund  to  be  raised  in  Hut  way  was  to 
bo  applied  to  the  opening  of  streets  through 
the  addition,  procuring  plats,  abstracts  of 
title*  recwdiiig,  eta.  wbldi  was  tta  their 
common  benefit  and  advantage. 

If  a  vendee  did  not  attend  the  meetings,  or 
did  not  Ud  for  a  imfiBrence,  he  still  had  the 
right  to  make  a  selection  from  the  remaining 
anselected  parcels,  any  one  of  which  was 
equal  in  value  to  any  one  of  those  that  had 
been  selected.  Be  could  suffer  no  snbstantlal 
detriment  as  long  as  a  sii^e  parcel  remaned 
which  he  could  have  assigned  to  him.  miere 
were  as  many  parcels  of  equal  value  as  had 
been  subscribed  for.  There  was  no  Inequality 
not  injustice  In  the  scheme.  And  even  If  de- 
fendant's right  of  selection  Is  narrowed  down 
to  two  parens,  still  he  cannot  complain  of 
this,  because  It  inevitably  results  ^m  tbe 
scheme  that  some  one  of  the  vendees  must 
take  such  parcels;  and  why  not  defendant  as 
well  as  any  other?  We  have  no  doubt  that 
the  scheme  for  the  division,  as  devised  by 
tbe  majority,  vras  within  tbe  limitations  of 
the  power  conferred  by  the  contract,  to 
wbicb  the  defendant  was  a  party,  and  be  can- 


not now  be  heard  to  question  It  It  was  con- 
clusive as  to  him.  The  scheme  having  been 
devised  by  the  majority,  it  Is  as  binding  on 
the  defendant  and  others  of  the  minority  as 
on  those  composing  the  majority.  And  it 
could  make  no  difference  If  the  defendant 
was  not  In  the  state  at  the  time  of  the  adop- 
tion of  tbe  scheme,  or  was  not  present  at 
tbe  bidding,  or  only  bad  at  most  constructive 
notice  that  the  meetings  would  be  held,  and 
of  this  be  cannot  complain,  since  his  agent, 
the  majority,  was  not  required  to  give  him 
notice  of  the  time  it  would  meet  and  transact 
the  business  which  he  had  intrusted  to  it 
as  such.  He  was  as  much  bound  as  if  pres- 
ent His  presence  was  not  necessary  to 
validate  the  act  of  his  agent  In  tbe  premises. 
There  is  no  pretense  that  the  scheme  was 
a  fraudulent  concoction  of  the  majority.  The 
scheme  was  authorised  by  tbe  contract,  and 
consequently  its  reqnlremento  constituted  no 
modification  or  departure  from  such  contract 
As  we  discover  no  merit  In  the  defense 
terposed,  the  Judgment  must  be  aflinned.  All 
concur. 


DOYLB  V.  ST.  LOUIS  TRANSIT  CO. 
(Court  of  Appeals  at  St.  Louis,  Mo.  Dee.  1. 
1003.) 

ABSENT  WITNB88--O0NTINUAKCB-RHIimU<-- 
ERROR-inSJOINDBR-DBMDBRKH. 

1.  The  questloD  of  misjoinder  of  parties,  not 
raised  by  demurrer.  Is  not  available. 

2.  Where  an  action  is  pending  againat  two 
defendants,  who  occnpy  a  boatile  attitude  fn  the 
case  towards  each  other,  It  is  «Tor  to  deny  a 
motion  for  a  continaance  on  tbe  part  of  one  de- 
fMidant  because  of  an  admlsaion  on  the  part  of 
plaintiff  as  to  what  an  absent  witness  would 
testify  without  ealUng  on  the  other  defendant 
to  say  whether  be  wul  consent  to  the  contents 
of  the  application  being  taken  as  testimony  as 
between  uie  defendants. 

Appeal  from  St  Louis  Circuit  Court;  J.  B. 
Klnealy,  Judge. 

Action  by  Patrick  Doyle  against  the  8t 
Louis  Transit  Company  and  another.  Vrom 
a  Judgment  for  plaintiff  against  tbe  St  Louis 
Transit  Company,  it  appeals.  Itereraed. 

Boyle,  Priest  &  Lehman,  tot  appellant 
A.  B.  Taylor,  for  respondent 

Opinion. 

OOODB,  J.  Plaintiff  received  a  head 
wound  by  tbe  collision  of  one  of  the  defend- 
ant's electric  cars  with  a  carriage  in  which 
he  was  riding.  This  action  for  damages  was 
instituted  against  tbe  transit  company  and 
Harrigan  &  Sheahan,  who  were  undertakers 
and  liverymen,  as  Joint  defendants.  Plain- 
tiff hired  a  carriage  from  said  firm  to  attend 
a  funeral  in  the  outskirts  of  the  city  of  St 
Louis.  His  sister,  mother-in-law,  and  a 
child  were  in  the  carriage  with  blm,  he  be- 
ing seated  on  the  front  seat,  vrlth  his  back 
to  The  horses.   On  the  return  from  the  ceme- 
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tery,  as  they  were  driving  along  Florlasant 
avenue,  and  nearly  opposite  a  roadboase,  the 
collision  occurred.  The  carriage  had  been 
driven  along  the  south  or  Inbound  track,  and 
wan  in  no  danger  on  that  track  from  a  front- 
end  collision,  as  all  cars  thereon  moved  In 
the  direction  the  carriage  was  going.  Ac- 
cording to  the  testimony  for  the  plaintiff,  It 
was  forced  to  ledve  that  part  of  the  avenne 
west  of  the  roadhouse  on  account  of  the 
street  being  dosed  for  certain  Improvments 
to  be  made.  The  carriage  then  drove  along 
on  the  north  side  of  the  avenne,  and  when 
near  the  roadhouse  entered  the  north  street 
car  track  to  get  around  some  carriages  which 
were  standing  at  the  roadhouse.  While  pro- 
ceeding on  the  north  track  a  short  distance, 
and  just  as  the  driver  was  tmnlng  out  of  It. 
a  street  car  struck  the  front  of  the  carriage 
□ear  the  right  wheel,  smashed  It,  and  broke 
the  plalntUTs  skull,  he  and  his  physician 
Bwore,  though  there  is  testimony  for  the  de- 
feiue  that  he  received  merely  a  scalp  wound. 
The  negligence  of  which  the  transit  com- 
pany Is  accused  is  tliat  the  car  crew  ran  the 
car  in  question  at  a  reckless  and  excessive 
speed,  gave  no  warning  of  Its  approach,  fail- 
ed to  keep  watch  for  vehicles  in  the  street, 
used  no  eftort  to  stop  the  car,  and  caused  It 
to  collide  with  the  carriage  Violations  of 
the  vigilant  watch  and  the  speed  ordinances 
of  the  dty  of  St.  Louis  were  pleaded.  As  to 
the  defendants  Harrlgan  ft  Bheahan,  the 
charge  of  negligence  Is  that  their  servant 
the  driver  of  the  carriage,  caused  and  suffer- 
ed It  to  be  collided  with  by  the  car,  his  neg- 
ligence concurring  directly  with  the  negli- 
gence of  the  traiult  company  In  causing 
plaintiff's  injury.  The  transit  company  filed 
a  general  denial  and  a  plea  that  plaintiff 
himself  was  to  blame  for  the  accident  be* 
cause  he  remained  on  the  street  car  track 
without  looking  or  listening  to  see  or  bear 
the  approach  of  the  car,  which  he  could  have 
seen  or  heard  by  observing  those  precau- 
tions. At  the  Inception  of  the  trial  the  tran- 
sit company's  counsel  objected  to  any  evi- 
dence, assigning  as  one  reason  for  the  ob- 
jection that  the  petition  showed  on  Its  tAce 
that  the  defendants  were  not  Jointly  liable. 
The  transit  company  filed  an  application  for 
a  continuance  on  accoimt  of  the  absence  of 
a  witness  named  Watklns,  setting  ont  facta 
said  witness  would  swear  to  which  tended 
strongly  to  show  the  collision  was  entirely 
the  fault  of  the  driver.  Plaintiff  agreed  to 
admit  the  witness  would  so  swear,  and  the 
transit  ctKnpany  was  forced  to  go  to  trial. 
The  court  Instructed  that  the  afildavlt  of 
what  Watkins'  testimony  would  be  should 
not  be  considered  in  determining  whether 
Harrlgan  &  Sbeahan  were  guilty  of  negli- 
gence proximately  contributing  to  the  acci- 
dent. The  Jury  returned  a  verdict  In  favor 
of  the  plaintiff  against  the  transit  company 
for  $3,000,  and  in  favor  of  the  other  defend- 
ants, Harrlgan  &  Sbeahan. 
The  evidence,  far  from  showing  a  common 


tort  participated  In  by  both  the  motorman 
and  the  driver  of  the  carriage,  proved  that 
the  casualty  might  have  occurred  from  the 
sole  negligence  of  the  motorman,  the  sole 
negligence  of  the  driver,  or  the  concurring 
negligence  of  both;  in  other  words,  the  case 
presented  aspects  in  which  the  Interests  of 
the  transit  company  and  of  Harrlgan  &  Sbea- 
han were  directly  antagonistic,  and  their  po- 
sitions were  hostile  during  the  trial.  It  was 
the  effort  of  the  transit  company  to  show 
the  driver  was  exclusively  to  blame;  of  Har- 
rlgan A  Sbeahan  to  show  the  motorman  was 
exclusively  to  blame;  wblle  the  plaintiff 
stood  Indifferent,  as  he  had  a  case  against 
one  or  both  the  defendants  In  any  event. 
Waller  v.  B.  B,,  59  Mo.  App.  410.  Whether 
there  was  a  misjoinder  of  parties  defendant 
cannot  be  considered,  for  the  point  was  not 
raised  by  demurrer,  as  was  requisite  to  make 
it  available.  Bensieck  v.  Ck>ok,  110  Mo.  173. 
19  B.  W.  642,  S3  Am.  St  Bep.  422;  Fracke 
V.  St.  Louis,  110  Mo.  516,  19  S.  W.  &S8. 
Nevertheless'  we  think  the  plaintiff  took  the 
risk  of  such  a  contingency  arising  as  was 
presented  by  the  absence  of  the  witness  Wat- 
klns. Ordinarily,  the  plaintiff  would  have 
been  entitled  to  admit  the  witness  would 
testify.  If  present  as  the  application  for  a 
continuance  stated  he  would,  and  thus  avoid 
a  continuance.  In  that  event  the  applicatton 
would  have  been  read  to  the  Jury  as  testi- 
mony, and  have  had  the  force  and  effect  of 
bis  testimony,  so  far  as  the  law  could  make 
It  But  as  lias  been  said,  such  evidence  Is 
a  feeble  substitute  for  the  presence  of  a 
witness  on  the  stand,  and  the  statute  per- 
mitting it  to  be  used  in  lieu  of  his  testimony 
should  be  so  construed  as  to  put  the  party 
who  finds  himself  in  this  situation  at  as  lit- 
tle disadvantage  as  possible.  Eisner  Sop. 
Lodge,  88  Mo.  040,  11  S.  W.  991.  The  mat- 
ter In  the  application  for  a  continuance 
which  was  substituted  for  Watklns*  testi- 
mony went  to  show  that  nobody  but  the  driv- 
er of  the  carriage  was  to  blame,  thereby 
tending  to  completely  exonerate  the  transit 
company,  and  throw  liability  tor  the  acci- 
dent on  Harrlgan  A  Sbeahan.  But  the  court 
instructed  the  Jury  that  In  determining 
whether  Harrlgan  &  Sbeahan  were  guilty  of 
negligence  proximately  and  directly  contribu- 
ting to  the  collision  they  should  not  con  aider 
the  testimony  of  Watklns  that  had  been  read 
to  the  Jury  by  the  attorney  of  the  transit 
company.  This  was  equivalent  to  telling  the 
Jury  they  could  consider  said  testimony  to 
determine  that  the  transit  company  was  not 
negligent  but  could  not  consldo-  It  to  deter- 
mine that  Harrlgan  &  Sbeahan  were.  But 
the  collision  was  caused  by  the  negligence 
of  the  transit  company,  or  Harrlgan  &  Sbea- 
han, or  both,  and  this  Instruction  went  far 
toward  neutralizing  the  force  of  the  testi- 
mony, and  depriving  the  transit  company  of 
the  benefit  of  it.  When  the  application  for 
a  continuance  was  presented,  as  the  transit 
company  and  Harrlgan  &  Sbeahan  were  prmc- 
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dally  BdTwsarles,  tiie  latter  should  har* 
been  called  on  to  say  whether  they  would 
eoDseat  to  the  coutents  of  tbe  application  be- 
tn^  taken  as  the  testimony  of  Watklna  as 
against  tben.  If  tbey  refused  to  do  so,  tbe 
case  sbooM  bave  been  continued;  otberwlae 
tbe  transit  company  wan  bound  to  be  forced 
into  trial  wlthont  using  tbe  testimony  of  one 
of  Its  main  wltneases  on  a  vital  issue. 

Tbe  Judgment  la  imraed.  and  tbe  cante 
remaaded. 

BLAND,  P.      and  RBYBU&N,  concur. 


BTATB  T.  0A8SABD  at  aL 
(Ooortof  Aiwealaat  St  Louis.  U<k  Ds&  1, 

1M8.) 

CBDONAL  LAW— yAILURB  TO  COUNT  BAI^LOTfl 
— IMDICTHBNT— BDFFICIBNCT. 

LIq  all  prosecottons  for  felonies  eTer^thing 
etnutitotiDg  the  offense  most  be  pleaded  with 
entaintr  aod  clearness,  and  nothing  must  be 
left  to  be  implied. 

1  An  indictment  of  election  Judges,  chargiug 
DQtlect  of  dn^  in  falling  to  properly  count  wu- 
lots  for  and  against  constltunooal  amendments, 
which  does  not  ara  that  the  ftdlure  was  in  it- 
self wUlfnl,  or  bow  committed,  or  whether  the 
count  was  falsified  for  or  against  the  amend- 
matt*,  or  whether  the  count  was  exaggerated 
or  reduced  from  the  correct  returns  of  the  bal- 
iMs  out  at  the  election,  is  fatally  defecttre. 

Appenl  tram  St.  Louis  Court  of  Criminal 
ComctloE;  L.  A.  Bteber,  Special  Judge. 

Indictment  cbaiglng  Samuel  Oassard  and 
otbcTs  with  crime.  Qnashed,  and  the  atate 
appeals.  Affirmed. 

C.  P.  WiiUama,  for  tbe  State.  J.  A.  Gereni 
and  Harry  A.  Walsh,  for  respondents. 

RBYBUBN,  J.  Tbe  State  baa  appealed 
from  the  Judgment  of  tbe  St.  Louis  court  of 
oiminal  correction  sustaining  a  demurrer 
and  motion  to  quaab,  assigning  as  reasons 
tbat  there  was  a  misjoinder  of  parties,  as  the 
dfeose  charged  was  of  such  a  character  tbat 
two  parties  could  not  be  charged  Jointly  as 
guilty  thereof;  tbat  the  indictment  was  in- 
deflnite,  vague,  and  uncertain,  and  failed  to 
snffideatly  Inform  defendants  of  tbe  offense 
with  which  tbey  were  charged;  the  Indict- 
atent  helng  in  the  following  language: 

"Tbe  Grand  Jurors  of  tbe  State  of  Mls- 
aouri.  wlttiln  and  for  tbe  body  of  the  dty  of 
Sl  Loals,  now  here  In  court,  duly  Impaneled* 
Bvom  and  charged,  upon  their  oath  present: 
that  on  tbe  4th  day  of  November,  one  tbon- 
■and  nine  hundred  and  two,  at  the  city  of  St 
IxinlB  aforesaid,  the  same  being  the  Tuesday 
after  the  first  Monday  In  November  of  said 
rear,  at  the  dty  of  St  Louis  aforesaid,  and 
Id  each  ward  and  election  precinct  of  tbe 
said  city,  a  general  election  was  held  pursu- 
ant to  the  constitution  and  laws  of  the  state 
of  Ulssourl,  and  tbat  at  said  election  there 

1 1.  Sea  Indictment  and  Inlormation,  vol.  XI,  CenL 
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was  submitted  to  the  people  of  the  city  of 
St  Louis  for  their  choice  and  election,  cer- 
tain proposed  amendments  to  the  constitu- 
tion of  said  state,  and  tbat  at  said  city  of  St. 
Louis  and  on  said  day,  Samuel  Gassard,  John 
J.  Shea  and  W.  W.  Wilkinson  were  the  duly 
appointed  and  qualified  Judges  of  election  for 
said  election  in  the  second  precinct  of  the 
22d  ward  of  said  city,  and  that  it  was  their 
duty  then  and  there,  upon  the  dose  of  the 
balloting  at  said  election  to  make  a  careful 
count  and  canvas  of  all  votes  cast  at  said 
election  precinct,  both  for  and  against  tbe 
said  proposed  constitutional  amendmeDta, 
and  duly  certify  to  tbe  Board  of  Election 
Commtssloners  a  true  count  of  such  votes 
cast,  but  tbat  the  said  Samuel  Gassard,  John 
J.  Shea  and  W.  W.  Wilkinson  were  then  and 
there  wilfully  guilty  of  neglect  of  their  afore- 
said duty,,  and  did  then  and  there  neglect  to 
truly  and  properly  count  the  ballots  cast  at 
tbe  said  election  In  sold  precinct  for  and 
against  the  said  constitutional  amendments. 

"Contrary  to  the  form  of  tbe  statute  In 
such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  State." 

There  appears  to  be  scarcely  a  principle  In 
criminal  pleading  more  Inflexibly  and  gen- 
erally established  and  upheld  than  that  In 
an  indictment  nothing  material  shall  be  taken 
by  Intendment  ta  Implication;  tbat  in  alt 
prosecutions  for  felonies  everytbli^  conati- 
tutlng  tbe  offense  must  be  pleaded  with  cer- 
tainty and  clearness;  nothing  must  be  left 
to  be  Implied.  State  v.  Tbleraof,  167  Mo. 
436,  07  8.  W.  292;  State  v.  Hagan,  164  Mo. 
654.  66  S.  W.  249;  State  T.  Phelan.  169  Mo. 
122.  60  8.  W.  71;  State  v.  Patterson.  159  Mo. 
98,  69  S.  W.  1104;  State  T.  Evans.  128  Mo. 
406,  31  8.  W.  84;  State  t.  Rector,  126  Mo. 
828,  28  B.  W.  1074;  SUte  McOlnnls,  126 
Mo.  664,  29  8.  W.  842.  This  Indictment  oon- 
splcnously  falls  to  set  ftortb  the  anegatlons 
wherein '  consisted  the  offense,  and  Is  too 
vague  and  indefinite  to  meet  the  constitution- 
al reqnirement  and  tbe  right  of  defendant  to 
be  Informed  of  the  natnre  and  character  of 
the  offenee  tor  which  he  Is  arraigned.  It  Is 
not  averred  that  the  failure  to  truly  and  prop- 
erty count  tbe  twilota  was  In  Itself  willful; 
nor  does  It  appear  bow  the  criminal  violation 
of  ofiBdal  doty  was  committed,  or  In  what 
direction  such  bmcb  tended;  whether  the 
count  waa  Calslfled  for  or  agabist  the  consti- 
totlonal  amendment;  v^tiier  the  count  was 
exaggerated  or  reduced  from  tiie  correct  re- 
turns of  the  ballots  east  at  tbe  election.  As 
a  criminal  pleading  obligated  to  advise  tbe 
defendants  of  tbe  violations  of  law  vrith 
which  they  were  accused  it  Is  signally  and 
fiitally  defective,  and  the  ruling  of  the  pre- 
siding special  Judge  was  fully  authorised 
and  correct  in  sustaining  tiie  demurrer  and 
motion  to  quash. 

The  Judgment  Is  therefore  affirmed. 

BLAND,  F.  J.,  and  OOODB,  J^  concur. 
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KOBIJ^INO  T.  AUGUST  OAST  BANK 
NOTE  &  LITHOGRAPHING 
CO.  et  Al. 

iCourt  of  Appeals  at  St  LotUs,  Ma    Dee.  1. 

1903.) 

RHPLEVIN— JODQMBNT  FOR  DHFBNDANT— BX- 
ECUTION— RETURN  OF  PROPERTY. 

1.  Plaintiff  aaed  in  repIevlD  and  acquired  pot- 
session  of  the  propertf.  Tliereaner  judgment 
was  rendered  Cor  defendant,  redting  that  it  was 
entitled  to  possession,  and  an  execution  waa  is- 
sued describing  the  propertr*  and  reqidriDg  the 
sheriff  to  obtain  the  same  from  the  plaintiff,  and 
ou  failure  to  do  bo  to  recover  a  certain  som,  be- 
ing the  value  of  the  property  replevied.  Kev. 
St.  1899,  i  4478,  provides  that  on  isaoaace  of 
execntiim  in  reiaevin,  if  the  property  be  not 
ddlvered  within  10  days,  the  oi&cer  shall  mal» 
the  aasessed  value  thereof,  with  damages  and 
costs.  Held  not  to  give  the  party  against  whom 
the  judgment  was  rendered  an  opBon  to  keep 
the  Moperty  or  pay  its  value. 

2.  Whne,  in  replevin,  plaintiff  obtained  pos- 
session of  the  property,  and  judgment  was  ren- 
dered for  defHidanta,  and  the  execution  provid- 
ed that  if  defendants  elected  to  take  the  proper- 
ty, and  plaintiff  did  not  deliver  it  within  10 
mfs,  the  sheriff  should  take  it  and  deliver  it 
to  defendants,  or  if  he  failed  so  to  do  its  value 
should  be  made  out  of  the  goods  of  plaintiff  and 
bla  surety,  as  plaintlfl  iud  no  right  to  retain 
the  propraty  hy  paying  valne,  time  was  no 
error  In  the  ezecation  prejodidai  to  plaintiff. 

.^leal  from  St  Lonls  drcatt  Oonrt;  D. 
G.  Taylor,  Judge. 

Action  by  Theodora  H.  Koelling  against  tbe 
Angnst  Gast  Bank  Note  &  JLithc^raphlng 
Company  and  others.  Ju^inent  for  defend- 
ants affirmed  (71  B.  W.  728),  and  from  an  or- 
der oTemling  a  motion  to  quash  an  encn- 
tlon  plaintiff  appeals.  Affirmed. 

David  Marptay.  for  appellant  Wm.  B. 
Flase,  for  respondents. 

Opinion. 

GOODB,  J.  This  Is  an  appeal  from  an  or^ 
der  of  the  circuit  court  overmllng  a  motion 
filed  by  the  plaintiff  to  quash  an  execution 
Issued  on  a  judgment  In  fiivor  of  the  defend- 
ants for  the  possession  of  c»taln  specific 
articles  of  personal  property.  Tbe  case  was 
In  this  court  on  the  main  Issues  heretofore, 
and  will  be  found  reported  in  97  Uo.  .^p. 
604,  71  S.  W.  728.  Tbe  action  was  one  of 
replevin,  and  tbe  plaintiff  bad  obtained  pos- 
session of  tbe  property  in  contrarersy  when 
tbe  suit  was  instituted.  The  defendants  final- 
ly prevailed,  as  will  be  seen  by  r^erring  to 
the  decision  of  tbe  former  appeal,  and  the 
judgment  in  their  favor,  reciting  that  it  was 
entitled  to  possession  of  tbe  property,  which 
Judgment  runs  as  follows:  "It  is  therefore 
now  considered  by  tbe  court  that  tbe  defend- 
ants do  bave  and  recover  of  the  plaintlfl, 
and  of  Chauncey  I.  Fllley,  the  surety  on  tlie 
replevin  bond,  the  possesston  of  the  property 
in  controversy  and  herein  above  described, 
or  the  value  thereof,  as  agreed  by  said  par- 
ties, to  wit,  said  sum  of  four  hundred  dol- 
lars, at  their  election,  and  also  costs  of  salt 


and  Oat  execution  Issue  herein  in  conformity 
with  this  Judgment" 

An  execution  was  Issued  on  that  judgment 
reciting  the  reeovery  of  It  against  tbe  plain- 
tiff and  his  surety  on  the  replevin  bond,  and 
describing  tbe  property.  The  exeoation  then 
proceeds  as  follows:  "Theea  are,  ttamtore, 
to  command  you  to  require  and  demand  of 
the  above-named  plaintiff,  Theodore  H.  Koel- 
ling, and  Oianncey  I.  FUtey,  inrety  on  tbe 
replOTln  bond  aftmsald,  that  they  seturn  to 
the  above-named  defendants  the  property 
aforesaid*  ot  pa/  tbe  Talae  tbrnot  aa  aa- 
sessed  by  the  court,  if  the  said  defendants 
shall  elect  to  lecMTe  the  -nine  thweitf  as 
aforesaid.  U  tbe  said  defendants  shall  olect 
to  take  the  aforesaid  property,  and  tbe  said 
Theodore  H.  Koelling  and  Chauncey  L  Fflley 
shall  not  deliver  the  same  to  you  or  to  said 
defendants,  pnrsnant  to  your  denuuid  there- 
for, within  ten  days  after  tiie  date  bereof. 
that  then  yon  take  the  said  pnq^wtr  and  all 
therectf  out  ot  the  possession  of  the  said 
Theodore  H.  Koelling  and  Obannoey  I>  Fllley, 
and  deliver  the  rame  to  the  said  Angost  Oast 
Bank  Note  and  Uthograpbing  Co..  Louis  J. 
W.  Wall,  and  Joseph  Ambs;  or,  failing;  to 
recelTe  or  to  take  said  propwty  aa  af oraeald, 
you  shall,  out  of  the  goods  and  chattels  and 
real  estate  of  tiie  said  Theodore  H.  KoelHng 
and  Ohanncey  I.  Fllley*  make  tin  aaecseed 
value  of  the  pK^^erty  afMeaaid,  to  wit,  tbe 
said  sum  of  four  hundred  dollars  ($400),  with 
costs.  •  •  •  Yon  are  further  commanded 
that  you  have  this  wilt  befme  tbe  judges  of 
said  court  on  the  first  Monday  of  June  next 
and  that  you  certify  how  yon  haTe  necnted 
tnts  writ  Witness:  Wm.  H.  Baoscbulte.  * 
clerk  of  our  said  court  vrltb  tbe  seal  tbereof 
hereunto  affixed,  at  office  in  the  city  of  8t 
Louis,  this  2d  day  of  April,  A.  D.  ISOS." 

Tbe  motion  to  quash  alleges  that  llie  ck- 
cution  is  not  statutory  in  form,  but  an  ex- 
traordinary process,  directing  tiie  sheriff  to  do 
an  act  beyond  his  poww.  The  plaintiff's  real 
contention  Is  that  no  uecutlon  could  Issue 
commanding  tbe  sheriff  to  take  the  property 
from  the  plaintiff  and  deliver  It  to  tbe  de- 
fendants. To  our  minds,  such  a  rule  would 
nullify  and  set  at  naught  our  statutes  for 
the  recovery  of  specific  i»er8onal  property, 
whose  principal  purpose  is  to  take  property 
from  the  possession  of  a  person  who  la  not 
entitled  to  it  and  turn  It  over  to  the  p««on 
who  is.  The  contention  of  the  plaintiff  would 
result  In  giving  the  party  who  does  not  own 
tbe  property,  or  Is  not  entitled  to  possession, 
an  election  to  say  whether  he  will  keep  it  or 
pay  Its  value  to  the  other  par^,  whereas  tbe 
statutes  by  plain  words  vest  this  election  in 
the  owner  or  the  party  entitled,  as  ought  to 
be  done. 

PlalntifTs  counsel  seems  to  rdy  on  sectkm 
4478,  Rev.  St  1899,  which  reads  as  fODows: 
*af  Bucb  property  be  not  delivered  to  tbe  offi- 
cer within  ten  days  after  process  Issued,  be 
shall  levy  and  mate  the  assessed  value  there- 
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tiw  damagai  and  co&tM,  of  the  propert7 
of  the  party  agslnit  whom  the  process  la- 

sned." 

The  election  to  be  made  by  the  party  who 
owns  the  property  or  la  adjudged  entitled  to 
iti  posaaulon  regularly  occurs  after  the  prop- 
erty has  been  dellTeied  to  the  sheriff  (Rer. 
St  1899,  I  4177).  althooKh  It  may  occur  be- 
fore judgment  (White  t.  Graves,  68  Ha  218; 
Wooldrldge  r.  Qutan,  70  Mo.  370).  But  the 
statutes  presuppose  that  the  party  entitled 
shall  make  his  election  after  the  defeated 
party  to  the  replevin  action  baa  delivered  the 
disputed  property  to  the  sherift,  and  It  la  hla 
duty  to  deliver  it  within  10  days  after  pro- 
cess Issuea.  Rev.  St  1899,  |  4478.  If  he  does 
not  deliver  it  In  that  time,  the  sheriff  may 
proceed  to  levy  to  make  Ita  assessed  value, 
damages  and  costs,  out  of  the  party  in  de- 
fault Section  4478.  Such  action  of  the  sher- 
iff, bowever,  does  not  divest  tbe  successful 
party  of  the  right  to  the  property,  because 
□e  need  not  exercise  bis  choice  in  tbe  matter 
until  tbe  sheriff  gets  tbe  property.  That  It 
does  not  divest  tbe  title  is  specially  provided 
in  section  4479.  The  previous  section  (4478) 
la  designed  to  coerce  the  losing  party  into 
tumlnff  tbe  property  over  to  the  sheriff,  and 
Is  not  designed  to  give  said  party  an  option 
to  keep  it  or  pay  its  value.  Hanlon  t. 
O'Keefe,  56  Mo.  App.  62&  The  successful 
party  loees  the  right  to  possession,  of  the 
property  only  when  he  has  elected  to  take  Its 
value  (section  4470);  which  election,  aa  stat- 
ed, need  not  be  made  by  him  until  bis  de- 
feated adversary  baa  complied  with  tbe  law 
by  delivering  tbe  property  to  the  sheriff. 
Aaotber  aection  of  tbe  statute  gives  the  right 
to  an  execution  for  the  delivery  of  personal 
property,  and  requires  tbe  sheriff  to  take  tbe 
property  under  the  execution,  and  deliver  it 
to  the  one  entitled  to  It  Ber.  St  1809,  | 
4486. 

The  execution  which  was  issued  In  this 
case  almply  provided  that  If  the  defendants 
elected  to  take  the  property,  and  Koelling 
and  bia  mrety  did  not  deliver  it  within  10 
days  after  process  issued,  the  sheriff  should 
tate  It  from  Kodllng  and  FUley,  and  ddlver 
It  to  the  defendants;  or.  If  the  sheriff  failed 
to  elUier  zecdve  or  take  the  property,  that 
Ita  valoe  ahould  be  made  out  of  the  goods 
of  KMlUng  and  Fllley.  If,  aa  was  decided 
In  White  Graves  and  Wooldildge  t.  Qulnn, 
supra,  tbe  party  entitled  may  make  his  elec- 
tion before  Judgment,  when  no  Injustice  wUl 
be  done  thereby,  he  may  certainly  make  it 
after  Judgment,  but  before  tbe  sheriff  has 
obtained  the  property,  If  no  injustice  will 
reaalt;  and  ntme  wUl  In  tiie  present  case. 
As  tbe  i^ntlff  had  no  right  to  retain  the 
pn^ierty  by  paying  its  nine,  Ihla  encntlon 
fn  tbe  form  It  bears  could  work  no  prejudice 
to  bim.  and  tbe  Judgment  of  the  conxt  below 
rcftisiiig  to  qnasb  It  is  affirmed. 

BLAND,  P.  J„  and  BEYBUBN,  3^  concnr. 


AMERICAN  BRASS  MrO.00.T.PBn>IPPI.* 
iComt  of  Appeals  at  St  Lonis^  Ho.   Dec;  1, 
1903.) 

UNLAWFUL  DHTAINER— APPBALS-NOTICa- 
CON8TBUOTION  OF  BTATUTBS— DI8UIB8AL 
— DILJGBNOB  07  APPEUUAMT. 

1.  Rev.  St  1899^  1  3366,  providing  that  the 
same  notice  of  appeala  In  unlawfal  detainer 
caaes  ^all  be  given  aa  of  appeals  from  justices'' 
courts,  imports  into  the  aulawlul  detainer  act 
section  4074,  which  reqaires  notice  10  days  be- 
fore the  first  day  of  the  term  at  which  the  cause 
ia  to  be  determined. 

2.  Rev.  St  1899,  |  8370,  providing  that  un- 
lawful detainer  appeals  sball  be  returnable,  if 
the  Judgment  ia  rendered  in  vacation  of  the  cir- 
cuit court  to  the  first  day  of  the  next  term 
thereof,  bat,  if  rendered  during  term,  within 
"six"  days  after  rendition,  is  uot  incompatible 
with  section  4074,  proTidlng  for  "ten"  dvs*  no- 
tice of  appeal  fnun  Justice's  judgment;  since 
aection  3384  provides  that,  ff  the  transcript  is 
filed  in  term  time,  the  cause  sball  be  set  for 
some  day  duriog  the  term,  and  thus  the  cause 
may  be  set  ahead  for  trial,  ao  as  to  allow  10 
daytf  notice,  if  appellee  demands  tt. 

3.  The  ten-days  notice  of  appeal  required  by 
Rer.  St.  1899,  H  8366,  4074.  to  be  given  in 
unlawful  detainer  oases,  should  be  speedily  giv* 
en  after  the  perfection  of  the  appeal. 

4.  The  unlawfal  detainer  act.  being  a  penal 
statute,  is  not  to  be  construed  by  implication 
to  contain  section  4076,  diapter  43,  Rev.  St 
1899,  on  Jostices'  courts,  which  is  not  expressly 
Incorporated  therein,  and  which  provides  fw 
the  dismissal  of  an  appeal  from  such  conrtii, 
when  notice  Is  not  given  at  leaat  10  days  before 
tbe  second  term  of  the  appellate  court  afta  the 
appeal  ia  taken. 

5.  Under  the  unlawful  detainer  act,  the  spirit 
of  wfaidi  Is  opposed  to  delays,  and  section  3387. 
Rev.  St.  1890,  which  expressly  provides  that,  it 
QppeUant  shall  not  prosecute  his  appeal,  It  may 
be  dismissed,  the  appellant  must  prosecute  his 
appeal  with  diligence  to  final  determination, 
and.  if  he  fails  to  do  so,  tbe  court,  in  its  discre- 
tion, may  dismiss  it  on  motion  of  the  appellee, 
at  the  first  time  at  which  it  is  returnable  as  well 
as  at  any  snbsequent  term. 

6.  Ao  aweal  from  a  Justice's  judgment  in  an 
unlawful  detainer  salt  which,  after  perfection, 
was  allowed  to  rest  from  April  to  the  following 
Pebruarv,  was  properly  dlunissed  fOr  deby  lu 
proseentMMt. 

Appeal  from  St  Louis  Oircalt  Oonrt; 
Franklin  Ferries,  Judge.  ■ 

Action  by  tbe  American  Brass  Mannfactnr- 
Ing  Company  against  Theodore  F.  Phllippl. 
From  a  judgment  of  the  circuit  court  dis- 
missing defendant's  appeal  from  a  justice's 
judgment  for  plaintiff,  defSndant  appeals. 
Affirmed. 

Kurt  Von  Peppert,  for  appellant  Ras- 
sieur  &  Buder,  for  respondent 

BLAND,  P.  3.  On  April  IS,  1902,  a  judg- 
ment In  a  suit  of  unlawful  detainer  was  ren- 
dered by  Justice  R.  B.  Baughton.  in  the 
city  of  St.  Louis,  in  favor  of  plaintiff  and 
against  defendant  Two  days  thereafter  the 
defendant  appealed  the  cause  to  the  St 
Loula  circuit  court,  and  the  transcript  of  the 
justice  was  filed  In  tbe  circuit  court  on  April 
21,  1902.   Tbe  circuit  court  was  in  session 

*For  wparato  opinion,  see  77  S.  W.  765. 
Y 1.  Bee  Forcible  Entry  ud  DetalDer.  vol.  38.  Cent 
Dig.  1 174. 
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during  the  wbole  of  tbe  numtb  of  April.  No 
notice  of  the  ajweal  was  giren  by  Pendant 
to  plalntur.  The  canse  was  not  called  up 
until  Febmary  term,  lOOS,  of  the  circuit 
court,  when,  on  motfon  of  plaintiff  to  dis- 
miss the  appeal,  the  defendant  was  required 
to  i^ve  a  good  and  sufficient  appeal  bond 
(the  one  filed  before  tbe  justice  being  deemed 
InsnffldenQ,  which  he  did.  Aftw  the  new 
bcmd  was-  filed,  the  plaintiff  filed  Its  motUu 
to  affirm  the  Jndgmoit  of  the  Jmtlce  or  dis- 
miss the  appeal  on  the  ground  tbat  two  terms 
of  ttie  court  had  elapsed,  and  no  notice  of 
the  appeal  bad  been  given.  The  motion  was 
sastained,  and  the  appeal  dismissed  at  the 
cost  of  defendant  From  this  order  defend- 
ant appealed  to  this  court 

Section  SS70,  art  2,  c  2»,  Rev.  St  1899.  a 
part  of  the  forcible  entry  uid  detainer  acts, 
proTldes  that  appeals  from  the  Justice's  court 
to  the  circuit  court  shall  be  cetumable,  If 
the  Judgment  Is  rendered  In  vacation  of  the 
circuit  court  to  the  first  day  of  the  next 
term  thoreof;  bat.  If  the  Judgment  of  the 
Justice  be  rendered  during  the  torm  of  the 
drcnlt  court  the  appeal  shall  be  returnable 
within  six  days  after  the  rendition  of  the 
Judgment  Section  8384  of  the  act  provides 
Uiat  if  the  transcript  from  the  Justice  Is 
filed  in  torm  time;  the  cause  shall  be  set  tor 
trial  on  some  day  during  such  term,  unless 
for  good  cause  shown  the  court  shall  other- 
wise direct  Section  3366  of  the  act  provides 
that  when  a  cause  shall  be  taken  to  the  di^ 
cult  court  undw  ^e  provisions  of  this  ar^ 
tide,  notice  thereof  shall  be  given  as  of  ap- 
peals from  Justices'  courts.  Prior  to  the  re- 
vision of  1889  no  notice  of  an  appeal  from 
the  Judgment  of  a  Justice  In  an  unlawful  de- 
tainer suit  or  for  fordble  entry  and  detainer 
■  was  required.  The  effect  of  section  3366,  su- 
pra, is  to  Import  into  the  unlawful  detainer 
act  section  4074,  art.  10,  c.  43,  Bev.  St  1899» 
and  to  require  the  appellant  to  give  at  least 
10  days'  notice  of  his  appeal  If  the  appeal 
be  taken  upon  any  day  other  than  the  day 
on  which  the  Judgment  was  rendered.  No 
notice  of  the  appeal  was  given  In  this  case. 
The  appellant  contends  that  Inasmuch  as 
section  3370,  supra,  required  him  to  have  the 
transcript  filed  In  the  circuit  court  within 
6  days  after  the  rendition  of  the  Judgment 
the  cause  was  retomable  within  6  days  to 
the  April  term,  1002,  of  the  circuit  court 
and  that  ft  was  a  physical  Impossibility  for 
him  to  give  10  days*  notice  of  the  appeal  be- 
fore the  return  term  tiiereof,  and  that  sec- 
tions 3370  and  4074,  supra,  are  Irreconcilable. 

If  It  Is  possible  to  harmonize  these  sec- 
tions, and  to  give  effect  to  the  legislative  in- 
tent as  expressed  In  them,  without  doing 
violence  to  the  language  of  either  section.  It 
Is  the  duty  of  the  court  to  enforce  them  both. 
State  V.  Heman,  70  Mo.  441;  Cole  v.  Skralnka, 
105  Mo.  303,  16  S.  W.  491;  Kane  v.  Ball  way. 
112  Mo.  34,  20  8.  W.  532.  We  think  this 
may  be  done.  The  appeal,  when  taken  In 
vacation  of  the  circuit  court,  is  returnable  to 


the  first  day  of  the  ■ncceedlng  term.  An 
peal  taken  during  the  sesslim  of  the  dreuit 
court  Is  made  retnmaUe  to  the  term,  not  to 
a  particular  day  of  the  torn;  and  the  cause 
cannot  be  entered  on  the  docket  of  the  term 
except  hy  an  order  of  tlw  court  and  when 
80  docketed  It  cannot  be  set  for  trial  on  auy 
day  of  the  term  unless  ordered  to  be  w  set 
1^  the  court  Section  3384.  supra,  doee  not 
■ay  aa  what  day  of  the  t«m  the  cause  shall 
be  set  for  trial,  but  only  that  it  shall  be  re- 
turnable at  .that  tram,  thus  leaving  it  to  the 
discretion  of  tlie  court  to  name  tba  day  the 
caiu»  shall  be  set  tor  a  hearing  and  when 
the  appellee  shall  be  required  to  ajvear  and 
answer  to  the  suit  In  other  words.  It  Is 
left  to  the  court  to  name  fba  parUcnlar  day 
of  the  texm  to  which  the  cause  la  In  fact  re- 
turnable. The  practice  is.  when  tlm  atten- 
tion ot  the  court  is  called  to  the  mattn  by 
the  appellant  by  asking  leave  to  have  the 
cause  docketed  (which  he  Is  bound  to  do  U 
be  prosecutes  his  appeal  with  due  diligence), 
tor  the  court  to  name  a  day  for  the  trial  of 
the  cause.  It  Is  therefore  an  easy  matter 
to  set  Qie  cause  ahead  so  as  to  allow  10 
days'  notice  ct  the  aK>eal  if  the  appellee  de- 
mands It  In  this  view  ot  the  procedure 
there  Is  no  practical  difficulty  In  complying 
with  the  statute  requh-lng  10  days*  notice  of 
the  appeal,  whether  taken  tn  term  time  or 
la  vacation  of  the  circuit  court  The  spirit 
of  the  fordble  entry  and  detainer  act  re- 
quires prompt  action  and  a  speedy  trial,  and 
we  think  the  stotute  requiring  notice  at  ap- 
peal ahould  be  construed  in  harmony  with 
the  spirit  of  the  act  and  that  notice  should 
be  speedily  given  after  the  appeal  is  per- 
fected. . 

2.  The  penalty  prescribed  liy  sectlou  4076; 
art  10,  c.  43,  to  the  effect  that  the  Judgment 
may  be  affirmed  or  the  appeal  dismissed  for 
failure  of  the  appellant  to  give  notice  of  the 
appeal  at  least  10  days  before  the  aecond 
term  after  the  appeal  Is  teken.  la  not  ex- 
pressly carried  Into  the  forcible  entry  and 
detainer  act  by  section  3366,  supra,  nor  by 
any  other  section  found  in  that  act  Beln^ 
a  penal  statute,  it  cannot  be  Imported  into 
the  chapter  by  Implication.  State  v.  Bryant 
90  Mo.  534,  2  S.  W.  836;  State  v.  Gritzner. 
134  Mo.  512,  36  S.  W.  39;  Stete  T.  Murlln. 
137  Mo.  207,  38  S.  W.  923.  The  spirit  of  the 
unlawful  entry  and  detainer  act  seems  to  us 
to  be  Imposed  to  so  long  a  delay  before  the 
court  may,  in  the  cxerdse  of  a  sound  dis- 
cretion, dismiss  the  appeal  for  want  of  prose- 
cution, and  that  the  appellee  la  not  bound  to 
wait  that  length  of  time  before  he  may  suc- 
cessfully move  to  have  the  appeal  dismissed 
for  want  of  prosecution.  Section  3387  <tf  the 
act  among  other  things,  provides  that  If 
the  appellant  shall  not  prosecute  his  appeal, 
it  may  be  dismissed.  This  section  can  have 
no  other  meaning  than  that  the  appellant 
shall  prosecute  his  appeal  with  ^llgencr 
from  the  day  he  takes  It  to  a  final  termlna- 
.  tlon,  and,  if  he  falls  to  do  so^  the  court  In 
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the  ezerclBe  of  Its  judicial  discretion,  may 
dismiss  it  on  the  motion  of  the  appellee  at 
the  first  term  at  which  It  Is  returnable  as 
well  as  at  an;  subsequent  term. 

3.  The  appeal  slept  In  the  office  of  the 
clerk  of  the  circuit  court  from  April,  1902, 
until  February,  1903,  and  would  perhaps 
hare  slept  on  until  doomsday  had  It  not  been 
called  iJp  by  the  appellee's  motion  to  dis- 
miss. Appellant  took  no  steps  whatever,  aft- 
er perfecting  his  appeal,  to  prosecute  it  in 
the  circuit  court  He  clearly  violated  the 
law  which  permitted  him  to  take  the  appeal 
in  failing  to  prosecute  it,  and  has  no  ground 
to  complain  because  his  appeal  was  dls- 
mlsfied. 

The  judgment  la  for  the  right  partr.  and 
U  affirmed. 

GOODS)  and  RETBT7BM,  JJ.,  concur. 


MORITZ  V.  ST.  LOUIS  TRANSIT  CO  • 
(Court  of  AH>eBl>  at  St  Loola,  Mo.    Nov.  17, 
1903.) 

aniaBT  EAILWATS— NSGUOBNCB-OOIJJaiON 
WITH  TEAH— DISGOVUKBU  RISK— 
QtBSnOK  FOR  JURY. 

1.  Where  a  wagon  which  was  b^ng  driven 
parallel  to  street  car  tracks  was  tnnied  towards 
the  tracks  to  cross  them  when  an  approaching 
car  was  500  feet  away,  and  was  atrack  by  the 
car  as  it  reached  the  second  track,  the  qaeBtion 
of  whether  the  motorman  conld  have  avoided 
the  collision  after  he  saw  the  wagoa  was  for 
the  jury. 

Appeal  from  St.  Louis  Clrcnlt  Court;  J.  A. 
McDonald,  Judge. 

Action  by  Frank  Morlta  against  St  Louis 
Transit  Gomitany.  From  a  judgment  tor  de- 
fendant, plaintiff  appeals.  Rerwaed. 

M.  Hartman  and  Walttier  &  Mnencb,  flir 
appellant  Boyle,  Priest  ft  Lehman,  for  i*- 
spondent 

Opinion. 

GOODB,  J.  Action  to  recover  for  Injuries 
to  a  team  of  horses,  harness,  and  wagon  due 
to  colliding  with  an  electric  car  belonging 
to  the  defendant,  and  operated  by  Its  serv- 
ants. The  accident  happened  on  Twelfth 
street.  In  the  city  of  St  Louis,  between  Chou- 
tean  avenue  and  Gratiot  street  The  dis- 
tance between  those  two  streets  is  stated  In 
the  testimony  to  be  about  1,500  feet  This 
block  was  at  one  time  bisected  by  Papin 
street  bnt  that  street  had  been  closed,  and 
no  longw  crossed  Twelfth  when  the  accident 
happened.  The  Shickle  &  Harrison  Foundry 
Company's  yards  and  office  building  are  sit- 
uated on  the  west  side  of  Twelfth  street, 
about  midway  of  the  block.  John  B.  Luley 
was  driving  the  team  when  the  collision  oc- 
curred. He  had  loaded  a  boiler  on  a  float 
wagon  at  Third  and  Clark  streets  to  take 
It  to  the  Shickle  ft  Harrison  Foundry.  The 
load  and  wagon  vwe  heavy,  and  wKe  mor- 

*R«lMartiis  danM  DAcember  1,  1M8. 


ed  slowly.  At  Choutean  avenue  Luley  en- 
tered Twelfth  street,  and  drove  north  on  the 
east  side  near  the  curbing  until  he  came  to 
an  alley  just  south  of  the  office  building  of 
the  foundry  company,  when  he  paused  to 
turn  diagonally  across  the  street  to  tiie  yard. 
A  north-bound  car  running  on  the  east  track, 
and  also  a  south-bound  car  on  the  west  track, 
had  just  passed  the  wagon.  Immediately 
after  they  passed,  Luley  started  across  the 
tracks  on  a  northwest  curve  toward  the  gate 
of  the  foundry  yard.  This  diagram  shows 
the  situation: 


□ 


□ 


\ 


As  he  turned  to  fbe  west  the  car  which 
hit  the  team  was  coming  down  the  bridge 
approach  near  Gratiot  street  600  feet  or  more 
away.  The  team  crossed  the  east  track,  and 
had  just  stepped  on  the  west  one  when  the 
car  struck  tlie  wagon  pole  and  the  off  horse, 
doing  damage.  No  gong  was  sounded  or 
warning  given  by  the  motorman.  The  car 
ran  nearly  to  Chouteau  avenue  after  striking 
the  wagon.  The  collision  occurred  directly 
in  front  of  the  gate  of  the  foundry  yards. 
All  the  evidence  tends  to  show  the  car  was 
running  at  the  high  qpeed  of  18  or  20  miles 
an  hour. 

The  foregoing  statement  of  the  case  Is 
made  up  from  the  testimony  given  by  the 
plalntitr  and  corroborative  witnesses,  there 
being  no  material  discrepancy  which  has  at- 
tracted our  attention  In  the  several  narra- 
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tlve*  of  the  occurrence  related  by  the  persons 

WbO  BMW  It 

One  act  of  negllgaice  counted  on  In  the 
peUtkm  1>  a  violation  of  the  ordinance  of  the 
city  of  St  Louis  which  reqnlrea  street  car 
erem  to  keep  vigilant  watch  for  vehlclee  or 
persons  on  foot  on  the  car  track,  or  moving 
toward  It  and  to  atop  th^  car  In  the  short- 
est time  and  etpace  posf^ble  on  tiie  first  ap^ 
pearance  of  dangor  to  a  Tehlde  or  person. 
It  la  avened  that  the  motorman  In  charge 
of  the  car  which  hit  the  wagon  Called  to 
ke^  Tlgllant  wa^  and  stop  the  car  In  the 
shortest  time  and  space  possible  on  the  first 
appearance  of  danger  to  tlie  plaintiff's  ve- 
hicle. Another  act  of  negligence  pleaited  Is 
that  ttie  defendant  was  bonnd,  by  tbe  ord- 
nance nnder  which  ft  occajded  the  street  to 
keep  the  speed  of  its  cars  within  10  mllea 
an  boor;  bat  that  In  ffisr^card  of  tiie  ordi- 
nance, this  car  was  running  in  excess  of  that 
rate.  Still  another  specification  Is  that  the 
motorman  failed  to  give  warning  of  the  ap- 
proach of  the  car  Iqr  sounding  the  bell  or 
othwwlse. 

At  Uie  conclusion  of  the  testimonr  on  be- 
half of  the  plaintiff,  tibe  court  granted  an 
instrnctlon  In  tlie  nature  of  a  domurm-  to  it 
forcing  plaintiff  to  take  a  nonsuit  from 
which,  after  vainly  moving  to  have  it  set 
atfde,  lie  appealed^ 

L  The  sufficiency  of  platottiTB  abstract  of 
fhe  record  is  atta<^eA  on  the  grovnd  that  It 
nowhere  ahovra  a  bill  oi  exceptions  was  filed 
in  the  court  below,  or  the  fillip  of  a  motkm 
to  set  aside  the  nonsuit  and  for  a  new  trial, 
or  the  ovecrollng  of  aueb  motion,  and  an  ex- 
eepti<m  by  the  plaintiff.  The  abstract  recites 
the  Ullag  of  a  motion  of  that  kind  on  the 
IBUi  day  of  Jane,  190B,  and  wltbln  4  dsy> 
after  fhe  nonsuit  was  taken.  Bald  motion  la 
printed  In  fall,  and  following  It  appears  a 
recital  that  on  the  22d  day  of  July,  at  the 
same  term  ot  court  It  was  overruled,  and 
the  plaintiff  then  and  there  excited  to  Uiat 
aetlm  of  the  trial  court  The  abstract  fnr^ 
tlia  redtea  that  on  the  ffld  day  of  July  plain* 
tiff  filed  an  affidavit  for  appeal,  irtiich  was 
granted,  and  80  days  given  for  filing  bill 
of  exceptions.  The  last  date,  to  wit  Joly 
23d,  la  a  misprint  for,  by  tnridng  to  the 
transcript  found  the  appeal  was  taken 
and  time  allowed  to  file  bill  of  exceptions  <m 
July  •estb.  Instead  of  the  280.  The  abstract 
farther  reeltea  that  on  August  27tb  and  with- 
in SO  days,  an  order  was  made  and  entered 
of  record  granting  plaintiff  80  days'  addi- 
tional to  file  his  bill  of  exceptiona.  As  the 
previous  order  was  entered  on  the  28th,  in- 
stead of  ttm  28d,  tlie  ^tendon  vras  made 
within  Its  currency,  and  was  effective.  The 
abstract  farther  redtea  that  la  order  to  carry 
tbe  rulings  and  exc^)tions  prevloosly  recited 
toto  the  reewd,  plaintiff  tendered  his  bill  ot 
exceptions  to  the  court;  that  it  was  dgned 
and  sealed  September  24,  1903,  during  said 
Jane  term  ot  the  circuit  court,  by  the  Judge 
of  said  court  was  filed  on  said  last-named 


date,  maAed  filed  by  tiie  cleA  of  the  Court 
and  duly  entered  d  record.  We  can  detect 
no  fiaw  ox  imperfection  In  the  f  oregidn^ 
Btetement  of  the  contents  of  Ilia  abatnct 
whltdi  would  deprive  this  court  of  the  ri^t 
to  review  the  plaintUTs  exceptlonL  In  trath, 
it  aiweara  from  the  recdtals  that  the  bill  of 
ezceptlODS  was  filed  during  the  term  at  which 
the  cause  was  tried  and  Judgment  rendered. 
The  cases  dted  by  the  defendant  suivwt  the 
role  that  the  filing  of  a  bill  itf  uccepttons  can- 
not be  proven  by  the  bill  itself,  but  most 
i^W^ar  from  the  record  dehnv  the  blU.  Beno 
V.  Fits  Jarrell,  168  Ho.  411,  68  8.  W.  SOB. 
But  this  rule  is  not  violated  In  the  presmt 
case,  since  the  abstract  of  record  recites  an 
entry  the  fifing  of  tibe  bill.  McDonald 
Hoover,  142  Mo.  484,  44  8.  W.  334;  Jordan 
V.  Railway  Go^  02  Mo.  Am.  81.  We  find, 
too,  apt  recttala  nC  entries  of  the  filing  and 
overruling  of  the  motion  for  new  trial  and 
<tf  plaintiff's  CKoeptioi.  The  abstract  la  fur^ 
tiier  criticised  for  settiiw  oat  fragmente  of 
the  evidence,  instead  of  the  whole  at  it 
tiherel)y  precluding  tills  court  from  reviewing 
the  action  oC  the  trial  coort  in  sastalnlng  the 
demurrer  to  the  evidence;  bat  it  appears  to 
presmt  the  testimony  of  the  wltoessa  tn  full; 
hence,  is  proof  against  this  criticism. 

3,  The  witnesses  agree  tbat  the  motorman 
made  no  effort  to  stop  the  car  nntil  the  in- 
stant ot  the  oollislon,  althougli,  acoordlns 
to  their  testimony,  he  must  have  observed 
the  approach  of  the  team  toward  tiie  track 
on  which  the  car  was  running  when  he  was 
racwe  than  500  feet  away,  and  that  the  driver 
Intended  to  cross  that  track.  This  wae  cer- 
tainly evidence  to  go  to  the  Jury  in  snp- 
port  ot  plaintiff's  casa  Granting  that  the 
driver  waa  negligent  to  proceeding  when  he 
saw  or  might  have  seen  the  car,  which,  how- 
ever, was  an  issue  of  fact  according  to  the 
reasonhig  to  the  Schafstette  Case,  intn,  it 
was  tot  the  Jury  to  say  whetiier,  by  prompt 
and  active  measures,  the  motorman  could 
have  checked  the  car  to  time  to  prevent  a 
collision.  The  distance  between  the  car  and 
the  wagon  was  great  enough  to  support  the 
inference  that  the  former  could  have  been 
stopped,  by  proper  effort  before  harm  was 
done;  but  the  testimony  Is  nnitorm  that  no 
effort  was  made  to  stop  It  The  case  of 
Schafstette  v.  Railway  Go.  (Mo.  Sap.)  74  8. 
W.  826,  la  to  point  In  that  case  the  dla- 
tance  betwem  the  colliding  car  and  fbe 
velilcle,  when  the  latter  drove  on  the  track 
and  started  along  it  was  600  feet  Com- 
menting <m  that  tact  fhe  Supreme  Court 
Judge  Aforahan,  said:  **It  Is  not  true  as  a 
matter  ot  law.  and  prima  tacto  cannot  be 
true  as  a  matter  ot  tsct  tiiat  it  is  negli- 
gence for  a  dtiaen  to  cross  or  drive  upm  and 
along  a  street  car  track  when  a  street  car  is 
five  liundred  feet  away,  altlioagh  it  may  be 
coming  in  the  same  direction,  and  rmmlng 
at  a  speed  of  five,  ten,  or  even  more,  mUes 
an  hour,  when  the  track  Is  straight  and  the 
operative  of  the  car  can  easily  and  plainly 
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■ee  Uuit  nicli  person  Is  In  mcb  position.  In 
Boch  case,  partlcolarly  where  tbe  ddsen 
tarns  onto  the  track  and  drtres  npon  or  doss 
to  iU  with  his  back  to  the  approaching  car, 
It  Is  the  daty  of  the  operative  to  check  the 
car  and  aToid  the  accident;  and.  if  a  colu- 
mn occnrs.  it  is  prima  facie.  If  not  alto- 
setlier,  owlnc  to  the  n^Ugence  of  the  op- 
eiatiTe  of  the  car."  That  reasoning  applies 
to  the  presmt  case,  in  which  the  team  and 
wagon  mnst  have  been  within  the  motor- 
man's  gaze,  if  be  wa>.  looking,  and  the  in- 
tuition of  the  driver  to  cross  the  track  ap- 
parent A  drlTW  or  pedestrian  can  hardly 
find  a  better  chance  to  cross  car  tracks  in 
safety  than  when  the  nearest  car  is  500  feet 
fn»n  him.  On  some  streets  of  St  Loois 
there  Is  nearly  always  a  car  that  close  dur- 
ing some  hours  of  the  day.  The  evidence 
la  that  the  driver  tried  to  torn  bis  team 
back  to  the  east  aa  soon  aa  he  noticed  the 
car,  hot  was  unable  to  turn  soon  enough  to  es- 
cape a  collision.  He  did  all  he  could  to  avoid 
an  accident,  so  far  as  appears,  after  he  saw 
the  car.  The  facts  before  us  are  very  like 
tbose  In  Coon^  v.  Ballway  0**^  80  Mo.  Aj/ip. 
226,  In  which  tbe  plaintiff  was  hurt  tiy  a 
car  while  driving  diagonally  across  a  car 
tra(±;  Us  movements  having  been  under  the 
obwrvatlrai  of  the  motonnan  for  qulto  a  dis- 
tance. Tba  ordinance  In  question,  as  well 
aa  the  common  law  made  it  the  duty  of  tbe 
motwman  to  begin  to  acquire  control  of  his 
car  as  soon  as  he  saw  there  was  danger  of 
an  accident;  and  tbe  testimony  was  com- 
patible with  the  conclusion  that  snch  danger 
was  visible  when  he  was  600  feet  away,  for 
at  that  time  the  team  was  already  crossing 
tbe  east  track,  and  beaded  toward  tbe  west 
one.  In  Aldrlch  v.  Transit  Co.  (Mo.  App.) 
74  8.  W.  141,  we  said:  "The  behavior  of  a 
poaon  may  clearly  algnify  before  he  goes 
on  tiw  track  that  he  will  go  on  it  In  un- 
conadonaness  of  impending  danger,  and  it 
then  becomes  the  duty  of  a  motorman  or  en- 
gineer to  obtoln  control  of  bis  car  or  en* 
glne  beftwe  it  la  too  late  to  avoid  striking 
the  person.  If  possible."  If  the  statements 
of  the  witnesses  who  testified  were  true— 
and  we  must  accept  them  in  reviewing  tbe 
ruling  on  the  demurrra — no  step  was  taken 
to  check  tbe  car  until  Just  as  It  struck  fbe 
wagon,  which  argnes  either  Inattention  on 
the  part  of  the  motwman  or  Indifference. 
Of  course,  if  the  team  obtruded  into  his  view 
too  late  for  him  to  stop  before  hitting  It  the 
case  la  different  But  no  witness  made  that 
Inference  necessary,  since  they  all  swore  the 
car  was  distant  600  feet  or  further,  when 
the  wagon  started  across  the  track,  and  that 
there  was  nottiing  between  the  two  vehicles 
to  obstruct  the  gaze.  There  was  testimony, 
also,  that  some  distance  from  the  point  of 
collision  tbe  grade  begins  to  rise  from  a 
point  to  which  It  previonsly  descends.  On 
ttae  evidence,  we  mnst  hold  that  an  issne 
arose  for  the  determination  of  the  Jury  as  to 
whether  the  defendant  was  guilty  ot  negli- 


gence wldch  ^ozimatoly  caused  tte  acci- 
dent 

The  Judgment  la  reversed,  and  0ie  cause 

remanded. 

BLAND,  P.  J,  and  RBTBURN,  J«  concur. 


TURNlOr  T.  BAKER. 

(Court  of  Appeals  at  Kansas  Chft  Ifo.  Dec 
7,  190B.) 

OONTRAOTS-QUANTUM  HBRUIT— SVIDBNOB— 

INSTRUCTIONS— PLBADINOS— 
COUNTERCLAIM. 

1.  An  answer  setting  ap  a  connterdaim  does 
not  substantially  differ  from  a  petition,  and 
the  reply  thereto  perforaiB  the  office  of  the  an- 
swer to  the  petition;  and,  if  both  parties  es- 
tablish their  claims,  the  JudEment  most  be  ren- 
dered for  the  party  whose  aemand  is  found  to 
be  in  excess. 

2.  An  instmctlon  submittiDg  a  case  on  the 
theory  of  {rialntilTs  petition  is  not  erroneous  be- 
cauBe  it  Ignores  the  defense  set  up  as  a  counter^ 
claim. 

3.  A  reaneated  instniction  which  is  broader 
than  the  pleadinss.  or  which  omits  references  to, 
facts  therein  allexed.  and  embraces  others  not 
Included,  is  properly  refused. 

4.  Where  an  issue  is  sufficiently  submitted  by 
instructions  given,  the  refusal  to  give  a  reqaest- 
nd  charge  containing  a  correct  statement  of  the 
law  applicable  to  the  tacts  ia  not  prejudicial. 

6.  Wnnre  one  is  prevented  from  performing 
his  contract  by  reason  of  acts  of  the  other  party 
to  tbe  contract  the  failure  to  perform  Is  not  a 
defense  in  an  action  on  a  qoaotum  meruit 

6.  Where  an  architect  employed  to  asrist  in 
making  a  snitsble  seleetlott  of  real  estate  on 
which  to  met  improvonents,  and  to  superintend 
tbe  construction  of  the  buildings,  with  the  ex- 
press aiq>TOTaI  of  the  landowner  placed  a  subor- 
dinate in  charge  in  hta  steed  as  supervising 
archlteet  In  an  acUfm  by  the  architect  for  his 
services  conversations  between  defendant's  con- 
tractor and  snch  snbordinate  were  admissible 
to  tbe  same  extent  aa  if  had  with  the  architect. 

7.  Hypothetical  qneations  put  to  experts  may 
assume  facts  tended  to  be  established  by  the  ev- 
idence. 

8.  The  objection  that  a  verdict  is  occesalve 
cannot  be  considered  on  appeal  unless  it  Is 
made  a  ground  for  a  new  triaL 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; B.  P.  Gates,  Judge. 

Actton  by  Albrat  Tum^  against  Andrew  J. 
Baker.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed  on  rehearing. 

Harkless,  O'Orady  &  Crysler,  for  appellant 
Brown,  Harding  &  Brown,  for  respondent 

SMITH,  P.  J.  The  plaintiff  in  bis  petition 
alleged:  That  he  was  an  architect  engaged 
In  the  practice  of  his  profession,  and  that 
"defendant  employed  him  to  assist  In  mak- 
ing  a  suitable  selection  and  purchase  of  real 
estoto  in  Kansas  City  on  which  to  erect  Im- 
provements, and  to  Inspect  and  examine 
buildings  in  aaid  city  and  elsewhere,  to  de- 
termine tbe  character  of  the  proposed  build- 
ings, and  to  pay  his  expenses  In  so  doing; 
to  devise  and  prepare  plans  and  specifications 


f  t  See  Set-OS  and  Conntarolalia,  voL  41^  Oaat 
Xttg.  i  130. 
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for  twA  contemplated  balldlngs;  ud  to  so- 
perlntend  the  constrnctlon  thereof.  That,  In 
pursuance  of  bis  employment  by  defendant  as 
aforesaid,  plaintiff  inspected,  In  company  with 
defendant,  Tarlooa  tracts  of  land  suitable  for 
bnlldlng  sites  In  Kansas  City  and  elsewhere, 
and  finally,  by  the  advice  and  suggestion  of 
plaintiff,  defendant  purchased  a  certain  tract 
of  ground  at  Sixteenth  and  Broadway  In  Kan- 
sas City,  and  that  thereupon  plaintiff,  In  pur- 
suance of  bis  employment  as  aforesaid,  and 
at  the  express  direction  of  defendant,  de- 
vised and  prepared  plans  and  specifications 
for  the  grading  of  the  tract  of  ground  so 
purchased,  and  the  construction  of  a  stone 
wall  around  the  same,  and  let  the  contracts 
therefor,  and  plaintiff  superintended,  at  the 
Instance  of  said  defendant,  and  as  a  part  of 
the  employment  as  aforesaid,  the  work  of 
grading  said  lot  and  the  construction  of  said 
retaining  wall.  Plaintiff  further  states  that, 
at  the  special  Instance  and  request  of  de- 
fendant and  as  part  of  the  employment 
aforesaid,  plaintiff  devised  and  prepared  pre- 
liminary plans  for  the  erection  and  construc- 
tion of  two  buildings  upon  said  described 
tract  of  ground,  and  that  plaintiff  gave  de- 
fendant various  and  frequent  consultations 
regarding  the  improvement  of  said  land  as 
aforesaid,  and  that  plaintiff  has  ever  since 
been  ready  and  willing  to  complete  said 
plans  and  speclflcatlous  therefor,  and  to  su- 
perintend the  construction  of  said  buildings, 
but  that  defendant.  In  violation  of  the  terms 
of  his  employment  of  plaintiff  as  aforesaid, 
and  In  disregard  of  plaintiff's  rights,  has  ter- 
minated said  employment,  and  has  refused 
to  permit  plaintiff  to  finish  and  complete 
said  plans  and  specifications,  and  to  soperln- 
tend  the  erection  and  construction  of  the 
buildings  thereunder.  Plaintiff  says  that,  in 
the  Inspection  and  examination  of  buildings 
at  the  Instance  of  defendant  as  aforesaid,  he 
expended  the  sum  of  about  $175.  Plaintiff 
states  that  a  reasonable  value  of  the  services 
performed  by  him  as  aforesaid  for  defendant, 
together  with  the  money  expended.  Is  twenty- 
five  hundred  dollars,"  etc.  The  answer  con- 
tained a  general  denial,  which  was  followed 
by  an  allegation  to  the  effect  that  "defendant 
admits  that  he  employed  the  plaintiff  to  draw 
plans  for  and  superintend  the  construction  of 
a  stone  retaining  wall  mentioned  In  plaintiff's 
petition;  that  plaintiff '  undertook  to  do  so, 
but  so  negligently  and  carelessly  constructed 
said  retaining  wall,  or  caused  the  same  to  be 
constructed,  as  that  the  retaining  wall  afore- 
said was  BO  constructed  as  to  project  over  on- 
to the  property  of  adjoining  property  owners, 
and  other  portions  of  said  wall  were  so  con- 
structed as  not  to  come  out  to  the  edge  of 
defendant's  line  of  property;  that,  by  reason 
of  such  negligence  and  carelessness  on  the 
I>art  of  the  plaintiff,  defendant  tias  been  dam- 
aged in  the  sum  of  two  thousand  one  hundred 
and  sixty-eight  dollars,  for  which,  with  his 
costs,  he  asks  Judgment  over  against  the 
plaintiff.**  The  replication  of  plaintiff  denied 


that  be  was  gntlty  of  any  negligence  or  care- 
lessness in  tbe  conatmctton  of  said  retalnlnff 
wall,  and  denied  that  any  portion  of  said 
wall  was  or  Is  conatmeted  so  aa  to  project 
over  defendant's  lot  onto  other  property,  "bat 
plaintiff  says  that  said  wall  -warn  conatmeted 
oat  of  rough  face  stone,  and  aome  points  €t 
which  extended  out  further  than  others. 
Plaintiff  adudta  ttiat  the  bue  of  a  certain 
post  erected  at  tbe  southwest  comer  of  said 
wall  projects  over  tbe  line  of  defendant's  lot 
nome  one  to  five  Inehes.  but  says  that  said 
projections  are  largely  occasioned  by  the  pro- 
jecting points  of  said  rongb  stone.  Plaintiff 
alleges  that  defendant  knew  of  the  position 
and  projection  of  said  stone  while  said  stone 
was  being  erected,  and  that  he  consented  and 
ordered  the  said  poet  erected  as  it  now 
stands,  and  that  he  has  sustained  no  dam- 
age thereby."  We  have  thus  set  forOi  the 
pleadings  In  extenso,  so  tbat  one  of  tbe 
grounds  upon  which  defendant  seeks  a  re- 
versal of  the  Judgment  may  be  folly  under- 
stood. 

The  defendant  objects  that  tbe  plaintiff's 
fourth  Instruction,  whl<d)  submitted  the  case 
upon  the  theory  of  the  petition,  was  errone- 
ous, because  It  wholly  ignored  his  defense. 
The  only  defense  pleaded  to  plalntUTs  claim 
was  that  of  a  general  denial.  There  was, 
however,  a  counterclaim  pleaded.  Tbe  case, 
on  the  pleadings,  was  one  where  the  parties 
thereto  alleged  cross-demands.  In  effect, 
there  were  two  causes  of  action  In  the  same 
action.  Both  parties  were,  to  a  certain  ex- 
tent, plaintiffs,  and  both  defendants.  An  an- 
swer In  such  case  does  not  substantially  dif- 
fer from  a  petition,  and  the  reply  to  the  an- 
swer performs  the  same  office  as  the  answer 
to  the  petition.  Each  party  claims  affirma- 
tive relief  from  the  other.  If  both  parties  es- 
tablish their  claims,  the  Judgment  Is  rendered 
for  tbe  one  or  the  other  accordingly  as  his 
demand  may  he  found  to  be  In  excess.  Kin- 
ney V.  Miller.  26  Mo.  676.  And  so,  it  has  been 
said,  a  counterclaim  must  have  a  tendency 
to  show  an  Independent  cause  of  action— a 
claim  existing  tn  favor  of  the  defendant 
against  plaintiff  arising  either  out  of  the  con- 
tract or  transaction  sued  on,  or  some  other. 
Holzbauer  T.  Heine,  37  Mo.  443.  It  is  thus 
seen  that  a  defense  is  to  be  distinguished 
from  a  counterclaim.  The  defendant  pleaded 
no  special  defense.  The  plaintiff  was  entitled 
to  a  submission  of  the  case  on  the  facts  hy- 
pothesized In  his  petition,  since  he  adduced 
evidence  tending  to  support  that  hypothesis. 
There  was  no  defense  pleaded  or  proved  to 
which  a  reference,  If  required  (Hughes  v. 
Railroad  Co..  127  Mo.  447.  30  S.  W.  127), 
could  have  been  made  In  the  plalntUTs  In- 
struction. There  was  nothing  In  the  case  re- 
quiring the  submission  of  a  qualification  to 
it  Nor  was  it  required  that  defendant's 
cause  of  action  against  plaintiff  be  referred 
to  In  It  The  claim  of  plaintiff  and  the  coun- 
terclaim of  defendant  were  distinct  and  in- 
dependent   Tbe  phtintlirs  bistructlon  was 
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not  subject  to  defokdanf ■  criticism.  The 
rule  requiring  tbat  an  InstroctloD  for  plaintiff 
which  undertakes  to  submit  tbe  whole  case 
must  Include  a  reference  to  tbe  defendant's 
defense  bas  no  application  In  a  case  like  this, 
-wbeie  the  defendant  seeks  to  recover  on  a 
eonnterclalm  or  cross-demand. 

Tbe  plaintiff's  flftb,  sixth,  and  seventh  In- 
•trnctfons,  in  substance,  told  the  Jury  that  if 
It  was  satisfled  from  the  preponderance  of 
tbe  evidence  that  plaintiff  negligently  con- 
structed said  retaining  wall,  or  caused  the 
same  to  be  constructed,  sex  as  to  project  over 
tbe  lot  of  an  adjoining  proprietor,  and  that 
otber  portions  of  it  were  so  constructed  as 
not  to  come  to  tbe  edge  of  defendant's  prop- 
erty, defendant  would  be  entitled  to  recover 
CD  his  counterclaim.  These  instructions  fair- 
ly submitted  tbe  defendant's  counterclaim. 
Tbey  might  have  gone  further,  and  submitted 
tbe  defense  to  the  counterclaim  pleaded  by 
tbe  replication.  This  was  not  done,  but  tbe 
omission  was  more  prejudicial  to  the  plaintiff 
tban  to  tbe  defendant 

The  defendant's  fourth  Instruction,  whlcb 
was  refused.  Included  In  Its  bypotbeslfl  facts 
not  beaded  by  tbat  part  of  tbe  answer  set- 
ttus  up  a  counterclaim.  It  was  broader  tban 
the  coonterclaim  alleged  In  that  pleading. 
Jt  omits  any  reference  to  tbe  Acts  therein 
allcsed,  and  embraces  others  not  embraced 
In  Uw  statement  of  the  counterclaim.  Bat 
had  It  been  an  accurate  expression  of  the  law 
as  applicable  to  the  counterclaim  pleaded.  Its 
refusal  would  not  have  been  iHreJodldal,  since 
it  (the  coonterdalm).  as  already  statod,  was 
nffletently  submitted  by  tbe  plaintiff's  in- 
■tructfoiis. 

Tbe  defendant  further  objects  to  tbe  ninth 
taiatmctlon  given  for  plaintiff,  whlcb  declared 
that  even  though  plaintiff  did  not  fully  carry 
out  his  contract  with  defradant.  this  was  no 
defense  to  the  formats  dalm.  If  the  jury 
found  that  It  was  tbrough  no  fault  of  soch 
formOT  tbat  be  was  prevented,  ete.  Tbe  ae- 
tlon  vras  not  on  the  contract  but  on  a  qnan- 
tnm  meruit  It  ought  to  be  an  Indisputable 
proposition  that  If  tbe  plaintiff,  for  no  ftiult 
of  his,  was  prevented  by  defeodant  from 
completing  performance,  his  failure,  under 
vusb  drcomstances,  was  not  an  available  de* 
fense  against  the  plaintiff's  claim;  and  this 
was  all  that  was  asserted  by  said  Instruc* 
tion.  Tbe  defendant's  contention  tbat  tbe 
plaintiff  was  allowed  to  prove  ttie  value  of 
hla  services,  as  Qiough  be  bad  carried  out  tbe 
omtract  cannot  be  sustained.  The  evidence, 
so  far  as  we  can  understand  it  tended  to 
imtre  ni  more  than  the  reasonable  value  of 
the  services  performed  by  the  plaintiff  under 
tbe  contract  Any  purpose  to  prove  its  value 
on  tbe  theory  of  a  complete  performance 
was  expressly  disavowed  by  the  plaintiff  at 
the  trial. 

It  appears  from  the  evidence  tbat  before 
plaintiff  started  on  his  tour  of  Inspection,  as 
required  by  the  contract  with  tbe  express 
an>reval  of  defendant  be  placed  his  two  sub* 
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ordinates,  Bolllot  and  Hall,  In  chaise  in  his 
stead  as  supervising  architects;  and,  when 
tbe  question  arose  whether  the  pilaster  was 
properly   located,   tbe   contractor,  Turner, 
came  to  Hall,  and  he  (Ball)  gave  him  (Tur- 
ner) instructions  In  respect  to  the  location  of 
the  pilaster.   The  plaintiff  was  allowed  to 
prove  the  conversation  between  Hall  and 
I  Turner  touching  this  matter,  and  the  action 
1  of  the  court  in  that  regard  was  not  emme- 
I  ous.  It  was  not  different  tban  if  the  plaintiff 
I  himself  had  directed  the  defendant's  con- 
tractor In  respect  to  the  proper  location,  etc., 
of  tbe  pUastOT. 

The  defendant  complains  that  the  court 
erred  In  permitting  the  plaintiff  to  put  to  tbe 
expert  witnesses  Rose  and  Markgraf  certain 
hypothetical  questions.  Tbe  rule  to  be  ob- 
served In  putting  hypothetical  questions  Is 
that  facts  may  be  assumed  where  there  is 
evidence  tending  to  establish  them  relevant 
to  the  theories  which  the  parties  are  at- 
tomptlns  to  iq^hold.  Neudeck  v.  Grand 
Lodge,  61  Ha  App.,  loc.  dt  106  et  seq.; 
Benjamin  T.  By.  Co.,  60  Mo.  App.  609.  After 
a  careful  consideration  of  the  questions  pro- 
pounded, we  have  concluded  that  tbey  did 
not  trench  upon  tbe  rule  Just  stated.  Some 
of  them  were  needlessly  long  and  Involved, 
but.  In  tbe  main,  they  were  based  upon  facts 
which  had  some  tvpvact  In  the  evidence. 
There  was  no  such  error  In  Ibis  respect  as 
would  Justify  a  reversal  of  the  judgment 

Lastly,  tbe  defendant  complains  tbat  tbe 
verdict  was  unconsdonable  and  acendve, 
and  for  that  reason  it  sbonld  not  be  allowed 
to  stand.  On  turning  to  the  motion  for  a 
new  trial,  we  do  not  find  that  it  contained 
any  such  ground  of  objection,  and  tor  tbat 
reason  we  cannot  consider  it  here. 

The  judgment  must  be  aflOrmed.  All  con- 
cur. 


HANLON  V.  QOODYEAR  et  al. 

(Oonrt  of  Appeals  at  Kansas  City.  Mo.  Dec. 
7,  1908.) 

UBPLBTIN— DECREE  IN  FORMER  SUIT— ADHIS- 

8IBILITT— INSTRUCTIONS— DAMAGES 
— DOOBLB  RECOVERY. 

1.  In  replevin  for  com,  defendant  offered  in 
evldrace  the  record  In  a  former  suit  for  an  in- 
Juuction,  showine  that  defendant  had  recovered 
judgment  in  forcible  entry  and  detainer  for  the 
possession  of  the  lands  npon  which  tbe  com  was 
grown,  and  had  been  pot  into  possession,  where- 
upon uie  defendant  in  the  forcible  entry  and  de- 
tainer action  threatened  to  retake  possession, 
and  to  do  personal  violence  to  any  person  whom 
the  defendant  in  the  present  case  sbonld  put 
In  pOBsesfflou.  In  view  of  this,  tbe  injunction 
suit  was  commenced,  and  defendant  in  tbe  for- 
cible entry  and  detainer  suit  was  enjoined  from 
interfering  with  tbe  possession  of  defendant  in 
tbe  present  case.  It  further  apiKBred  from  the 
evidence  tbat  tbe  defendant  in  tbe  injunction 
suit  disobeyed  the  injunction,  and  was  arrested 
for  contempt  of  coort,  and  that  tbe  plaintiff  in 
the  present  case,  jnst  before  tbe  arrest,  bad 

Slowed  and  planted  a  part  of  tbe  land  for  the 
efendant  in  tbe  injunction  case,  and  was  in 
possession  under  this  person  of  a  portion  of  tbe 
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tract  to  which  the  iDjanction  did  not  extrad,  aod 
undertook  to  caltivate  the  entire  tract.  SeU, 
Hut  the  record  in  the  injouction  suit  was  adnii»- 
rible  as  agaioBt  the  plaintiff  in  the  present  case, 
fhonsb  he  was  not  a  party  to  the  injouction  suit. 

2.  In  replerin  tor  certain  com,  it  appeared 
tiiat  It  was  raised  upon  land  the  possesBion  ot 
which  had  been  recovered  by  defendant  in  for- 
ciUe  entry  and  detainer  aKaiDst  the  person  un- 
der whom  plaintiff  claihied,  and  that  thereafter 
this  ^rson  had  disobeyed  an  injunction  re- 
Btraining  him  from  interferinff  with  the  de- 
fendants poaaesBion  of  the  east  half  of  the 
tract,  and  the  plaintiff,  acting  under  and  for 
this  person,  had  raised  a  crop  on  the  west  half. 
Beld,  that  an  instruction  should  have  been  given 
to  the  effect  that,  thoogh  plaintiff  planted  the 
com  in  qnestion.  yet  If,  at  the  time  the  peracui 
under  whom  he  claimed  was  In  possession  of  the 
east  half  of  the  land  on  which  the  com  was  raie- 
ed,  defendant  was  one  of  the  owners  of  the 
land,  and  the  portion  {dant«l  on  the  east  half 
was  intended  for  the  person  mier  whom  plain- 
tiff claimed,  and  planted  for  him,  and  posses- 
sion was  conticned  by  this  person  and  plaintiff 
np  to  the  time  when  they  were  dispossessed  of 
the  land,  and  defendant  entered  npon  and  took 
possession  of  the  east  half,  and  harvested  the 
com,  then  the  plaintiff  conid  not  recover  for  any 
«f  it,  even  thongb  he  was  prerented  from  culti- 
vating and  harvesting  the  eon  Iqr  force  nsed  by 
the  defendants. 

8.  In  r^evln.  In  which  It  appeared  that  tbe 
property  was  delivered  to  the  plaintiff,  and  that 
there  was  no  redelivery  of  it  to  defendants,  an 
instmctlon  that  if  the  Jnry  found  that  the  prop- 
erty was  not  in  possession  of  either  plaintiff  or 
defendants,  btit  had  been  disposed  of  by  defend- 
ants. It  might,  if  it  found  for  the  plaintiff,  as- 
sess a  reasonable  market  valne,  and  damages 
covering  injuries  to  the  woperty,  was  error. 

4.  In  replevin.  In  whicD  it  appeared  that  the 
property  was  delivered  to  plaintiff,  and  never 
redelivered  to  defendant,  the  alleged  fact  that 
defendants  bad.  In  a  snDseqaent  action,  recov< 
end  possession  of  the  property,  could  not  be 
conddered  In  determining  the  qnesdon  of  dam- 
ages. 

Appeal  from  Circuit  Gonrt,  Platte  Goimtx; 
AloDEO  D.  Bumes,  Judge. 

Action  by  James  D.  Hanlon  against  Louis 
P.  Goodyear  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Beversed. 

Wilson  &  Wilson  and  Geo.  W.  Day,  for 
aniellants.  Noyes,  Heath  ft  Walls  and  Sid- 
ney Berry,  for  reaiiondeiit 

SMITH,  P.  3,  This  la  an  action  ot  mpleer- 
In,  which  was  brought  to  recover  the  posses- 
sion of  2tS0  bCBbela  of  com.  There  was  a 
trial  In  the  circuit  court,  Into  which  the 
cause  waa  ranoved  by  appeal,  which  result- 
ed In  jndgment  for  plaintiff,  and  defendants 
appealed. 

During  the  progress  of  the  trial  the  defend- 
ants offered  in  evidence  the  record  of  a  de- 
cree of  the  circuit  court  which  recited  and 
showed  a  certain  suit  in  equity,  wherein  one 
John  Sills  was  plaintiff,  and  Goodyear,  one 
of  the  defendants  In  the  present  action,  was 
defendant,  which  waa  to  the  effect  tliat 
whereas  the  said  Goodyear  had.  In  an  action 
of  forcible  entry  and  detainer,  recovered 
Jndgment  a^lnst  said  Sills  for  the  posses- 
sion of  the  lands  upon  which  the  com  was 
grown  which  is  the  sabiect  of  the  present 
action  of  replevin,  and  whereas,  further,  the 


■aid  ^Us,  under  the  writ  Isstisd  cm  that  Jodg- 
ment,  had  been  put  out,  and  tbe  said  Good- 
year put  In.  the  possession  of  said  lands, 
and  whereas,  also,  farther,  the  satd  Sills, 
aftw  he  was  so  put  out  of  possession,  had  re- 
entered and  taken  possession  of  a  small  por- 
tion ot  said  trad;  and  threatened  to  egtend 
his  possession  to  tbe  entire  tract,  and  was 
threatening  to  do  personal  violence  to  any 
person  whom  Goodyear  Should  put  In  pos- 
session, and  was  Intimidating  tbe  latter  and 
those  whom  he  sought  to  put  in  possession 
from  continuing  the  possession  given  such 
latter  under  the  said  writ,  etc.,  therefore  an 
Injunction  be  awarded  a^lnst  the  said  tiie 
former  (Sills),  enjolnii^  and  Inhibiting  him 
from  entering  npon  the  said  land,  or  any  part 
thereof,  and  from  In  any  wise  Interfering 
or  Intermeddling  with  the  possession  and  en- 
joyment thereof  by  the  fwmer  (Goodyear), 
his  tmants  snd  sorvants,  etc  Sills  v.  Good- 
year, 80  Mo.  App.  12a.  The  undisputed  evi- 
dence shows  that,  notwithstanding  the  fore- 
going decree,  SUls  Intofered  and  Intermed- 
dled with  the  possession  of  Goodyear,  one  at 
the  defendants  herein,  and  thus  brought  him- 
self into  contempt  ot  tbe  said  decree;  and 
tor  which  he  was,  under  an  order  of  the 
court,  arrested  and  confined  In  the  county 
Jail.  The  philntllt  adduced  evidence  tending 
to  prove  that  Just  before  the  arrest  of  Sills 
tbe  plaintur,  for  Sills,  plowed  and  planted  In 
cam  the  part  of  the  land  to  which  the  ^1- 
bittan  of  the  Injnncttve  process  extended. 
There  was  further  evidence  tending  to  prove 
that,  as  soon  as  Bills  was  arrested  and  re- 
moved from  the  land,  the  defendant  Good- 
year again  entered,  and  put  the  other  de- 
fendants In  possession.  FlalntUf  was  in  pos- 
session ot  the  west  half  of  the  lend  under 
Sills,  but  the  decree  extended  oalj  to  tbe 
east  half,  to  which  Sills  had  made  some 
claim,  and  from  which  he  had  been  ejected 
under  tbe  writ  In  the  fondble  entry  and  de- 
tainer case,  and  from  which,  lator  cm,  he 
had  been  removed,  when  arrested  for  bin 
contempt  The  plalntliT  undertook  to  plant 
and  cultivate  not  only  the  west  halt;  bnt  the 
east  half  as  wdl.  It  may  be  fairly  Interred 
from  his  attempts  to  cultivate  tbe  east  half 
that  he  was  acting  tot  and  In  behalf  oi  Sills. 
The  conduct  of  both  plaintiff  and  SUls  In  in- 
terfering with  the  possession  given  Goodyear 
under  the  wilt  was  such  aa  to  show  flie  ex- 
istence of  a  relation  between  them  JustUying 
the  admission  of  the  decree  in  evidence  In 
the  present  case.  By  Ute  decree  It  appears 
that  the  defendant  was  In  the  possesslott  of 
the  east  half,  and  that  both  Sllla  and  plain- 
tiff, acting  in  concert,  intertoed  with  that 
possession.  It  was  as  admissible  in  this  ac- 
tion as  If  Sills  bad  been  a  party  to  It 

In  this  connection  it  may  be  atated  that  we 
think  the  tenth  Instmctlon  requested  by  the 
defendants  should  have  been,  as  It  wfta  not 
given.  It,  In  substance,  told  the  Jury  that 
even  If  plaintiff  planted  the  com  In  qnestion, 
yet  if  they  further  "find  and  believe  that  st 
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the  time  of  m  doing,  John  Sills  was  in  po»- 
seaalon  of  the  east  half  of  the  land  on  which 
said  corn  was  raised,  and  plaintiff  was  In 
possession  of  the  west  half  of  it;  that  the 
defendant  Goodjear  was  one  of  the  owners 
of  said  land;  that  the  portion  planted  on 
said  east  half  was  Intended  for  said  John 
Sills,  and  plaintiff  planted  It  for  blm;  that 
the  possession  aforesaid  was  continued  by 
Sills  and  plaintiff  up  to  the  time  when  said 
Sills  was  taken  off  of  said  land;  that  defend- 
ant Goodyear  entered  upon  and  took  posses- 
Blon  of  said  east  half  as  soon  as  said  Sills 
was  taken  away,  and  tended  the  com,  and 
cnt  and  shocked  it,  and  that  all  or  some  por- 
tion of  the  com  sued  for  In  this  action  was 
raised  on  said  east  half— then  the  plaintiff 
cannot  recover  for  any  com  which  yon  may 
betieve  was  raised  on  said  east  half;  and  In 
sncb  case  It  will  make  no  difference  that  yon 
may  believe  that  Hanlon,  the  plaintiff,  was 
prevented  from  cultivating  and  harvesting 
the  com  on  said  east  half  by  force  used  by 
defendants.**  No  other  Instruction  was  given 
that  submitted  the  case  on  a  like  theory. 
Defendants  were  clearly  entitled  to  a  snb- 
mission  of  tbe  case  on  the  theory  of  this  In- 
structlon. 

Tbe  evidence  presented  by  the  abstracts 
discloses  fbe  tact  that  the  com  replevied  by 
the  constable  under  the  writ  was  delivered 
to  the  plaintiff,  and  that  there  was  no  re- 
delivery of  it  to  defendants.  On  this  evi- 
dence, the  plaintiff  was  not  entitled  to  the 
flftb  Inatmctlon  given  at  bis  request,  which 
told  Oie  Juiy  UHtt  If  It  found  tbe  property 
sued  tor  was  not  In  possession  of  either 
plaintiff  or  defendants,  but  had  been  disposed 
of  by  the  defendants,  then,  if  It  found  for 
plaintiff  tat  tbe  possession  of  the  property, 
to  assess  a  reasonable  market  value  of  the 
com  and  fodder  at  such  sum  as  It  should  be- 
lieve the  same  to  be  reasonably  worth,  not  to 
exceed  $160,  and  also  such  damages  as  would 
cover  all  Injuries  to  the  property,  not  to  ex- 
ceed $100.  Tbe  verdict  of  the  Jury  was  that 
Hie  plaintiff  vras  entitled  to  possesion,  that 
tbe  value  of  fbe  property  was  $1S0,  and  that 
the  damages  occasioned  by  the  injury  to  It, 
and  for  the  taking  and  detention,  were  $30.G0. 
TMa  instruction  told  the  Jury,  If  it  found 
for  plaintiff  for  the  possession  of  tbe  com,  to 
assess  a  reasonable  market  value  of  it,  at 
sadi  sum  as  it  shonld  be  reasonably  worth. 
Tbe  snbmisslon  of  the  question  of  market 
price  was  erroneous,  tar  the  reason  that  the 
plaintiff  was  given  the  possession  of  the  com 
under  tbe  writ  It  was  not  redelivered  to  the 
defendants.  It  is  therefore  obvious  that  the 
valne  of  ^e  com  was  not  an  element  of 
damage  to  be  considered  by  tbe  Jury.  Rev. 
8t  1899,  I  4470;  Baird  v.  Taylor,  80  Mo. 
App.  680.'  The  jury  should  have  been  re- 
stricted by  the  instruction  to  snch  damages, 
if  any,  as  tbe  plaintiff  had  snstained  in  con- 
sequence of  the  taking  and  detention  of  the 
com.  Bnt  to  allow  bim  to  recover  posses- 
stoD  of  tbe  com,  and  ^e  market  value  of  it. 
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together  with  damages  for  tbe  taking  and  de- 
tention, was  glaringly  erroneous. 

There  Is  some  inference  afforded  by  the 
evidence  that  the  defendants.  In  another  ac- 
tion brought  against  plaintiff,  recovered  pos- 
session of  the  cora  from  tbe  plaintiff,  but 
this  was  not  sufficiently  shown  to  authorize 
the  submission  of  the  case  apon  the  theory 
that  the  defendants  had  obtained  possession 
and  disposed  of  it  In  determining  the  ques- 
tion of  damages  in  this  case,  the  court  should 
not  have  been  in  any  way  Influenced  by  the 
proceedings  had  In  any  other  subsequent  suit 
between  the  said  parties  touching  the  same 
subject-matter.  If  the  defendants  brought  a 
subsequent  suit  against  tbe  plaintiff  for  the 
recovery  of  the  corn,  it  Is  difficult  to  see  from 
anything  contained  In  the  record  in  this  case 
how  that  action,  or  the  proceedings  therein, 
could  have  anything  to  do  with  this.  If  the 
com  was  taken  out  of  the  present  plalntUTs 
[tossesslon  by  that  action.  It  was  for  the 
court  to  determine  the  rights  of  tbe  parties 
according  to  the  facta  as  it  found  them  there 
to  exist  But  the  proceedings  in  that  case 
should  not  have  been  used  to  influence  or 
dominate  the  decision  of  this. 

As  far  as  we  can  discover,  the  case  to  oth- 
er respects  was  well  enough  tried.  No  other 
error  prejudicial  to  the  defendants  Is  seen. 
It  follows  that  on  account  of  the  errors  here- 
inbefore pointed  out  the  Judgment  must  be 
reversed,  and  cause  remanded.  All  concur. 


COOPER  V.  HUNT  et  al.» 
(Omirt  of  Appeals  at  St.  Loola^  Ma    Dec  1, 

1908.) 

INTOXICATING  LIQUORS— UCEN3ES—PROCBED- 
INQS— RBVIBW  —  CBRTIORARI  —  MATTERS  OP 
RBX:ORD— BXOISB  COMMISSIONBR-^inUSDIC- 
TION  —  FINDINGS  —  OONGLUaiVBNBSS  -•  IN- 
JUNCTION—GROUNDB  OF  RBUHF. 

1.  Under  Rev.  St.  1899,  {  2997,  reqnlrhig  an 
applicatioo  for  a  dramshop  license  to  be  sup- 
ported by  a  majoritr  of  the  taxpayers  owning 
propertr  In  tbe  block  in  which  the  dramshop  fa 
to  be  kept,  which  application  is,  by  Seas.  Acts 
1901,  p.  l42,  to  be  kept  on  file  in  the  office  of 
the  clerk  of  the  county  court  (in  St.  Louis,  is 
the  office  of  the  excise  commlssioDers),  for  ptralic 
iaspectlon,  not  less  than  10  days  before  the  li- 
cense is  iasaed,  a  license  granted  December  8th 
on  a  petition  filed  December  2d  was  void. 

2.  Certiorari  is  the  proper  method  for  deter- 
micinfjT  the  validity  of  dramshop  ilcmses,  when 
the  (acts  necessary  to  such  a  determination  ap- 
pear of  record. 

8.  Since,  under  Rev.  St  1899,  |  3022,  the  ex- 
dse  commissioner  is  required  to  keep  a  record 
of  petitions  for  dramshop  licenses  and  remon- 
strances, which  are  to  be  open  for  public  inspec- 
tion,  whether  a  petition  was  on  file  for  10  days 
before  the  license  was  issued,  as  required  by 
Seas.  Acts  1901,  p.  142,  is  a  matter  of  record, 
which  may  be  determined  by  certiorari. 

4.  Whether  petitioners  for  a  liquor  license 
withdrew  their  names  from  the  petition,  and 
subscribed  them  to  a  remonatraoce,  would  also 
appear  of  record. 

o.  An  alleged  false  statement  made  by  peti- 
tioners for  a  dramshop  license,  to  the  effect  that 


•aehearing  denied  Decemtwr  16,  1908. 

See  Intozlcatlng  Uaaors^  toI.  29,  Oeat  Dig. 
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some  othu  pMwn  Intended  to  rifn  tiw  petition, 
1«  no  ffrovnd  fOr  equitable  relief  against  Che  ao- 
tim  of  tiw  exdse  commiMlonen  In  grantiiw  the 
liceoBe. 

6.  That  an  applicant  for  a  Uqaor  license  inrom- 
ised  plaintifl  to  withdraw  the  same  is  no  noand 
for  equitable  relief  against  Uie  action  of  the  ex- 
cise commissioneri  In  granting  the  license,  where 
there  was  no  aTennent  that  plaintifl  was  there- 
hj  led  to  neglect  to  take  utjr  proceedings  against 
it. 

7.  In  granting  dramshop  licenses,  the  excise 
commissiODer,  having  acquired  Jurisdiction,  acta 
judicially;  and  his  findings  of  fact  on  which 
the  right  to  issue  a  license  depends,  including  the 
fact  whether  the  petition  was  in  truth  signed  by 
a  majority  of  the  eligible  citizens,  are  conclnsiTe. 

8.  The  excise  commissiouer  acqoirea  Jurisdic- 
tion to  grant  a  dramshop  license  on  the  presen- 
tation of  a  petition  redting  that  the  subscribers 
were  a  majority  of  the  assessed,  taxpaying  cit- 
izens and  fTuardiana  of  minors -owning  iiroperty 
in  the  block. 

9.  A  finding  of  the  eKcise  commissioner  that 
the  requisite  number  of  persona  signed  a  peti- 
tion for  the  Issuance  of  a  dramshop  license  can- 
not be  reriewed  in  [««ceeding  for  Injunction,  ex- 
cept on  the  ground  of  fraud. 

10.  It  must  be  presumed,  In  proceediugs  for 
injunction,  that  the  excise  commisrioner  acted 
on  a  conyiction  based  on  knowledge  of  the  eligi- 
bility of  Bobscribers  to  a  petition  for  a  dram- 
ship  license,  whether  be  made  any  inTest^tion 
thereof  or  not 

11.  No  gronnd  is  presented  for  an  injunction 
against  uie  maintenance  of  a  dramshop  when 
the  circumstancM  relied  on  for  such  relief  are 
either  matters  of  record  before  the  excise  com* 
missloner,  which  may  be  reviewed  on  certiorari, 
or  ar»  such  that  the  commissioner's  finding  pre- 
cludes further  review. 

Appeal  from  St  Lonls  Olrcnlt  Court;  D. 

G.  Taylor,  Judge. 

Action  by  F.  K.  Cooper  against  Charles 

H.  Hunt  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeali.  Affirmed. 

Myron  Westover,  for  api>ellant.  Kehr  ft 
Tlttman,  tor  rewondentiL 

Opinion. 

OOODB,  J.  Plaintiff  avers  that  she  is  tlie 
own»  of  two  parcels  of  ground  in  city  block 
1038  In  St.  Lools— one  fronting  on  the  north 
line  of  Lucas  avenue,  and  the  other  on  the 
south  line  of  Morgan  street.  One  of  plain- 
tiff's parcels  adjoins  premises  known  as  No. 
3201  Lucas  avenue,  owned  by  the  defendant 
Ella  Pechmann.  Plaintiff's  property  In  the 
block  Is  occupied  by  16  dwelling  bouses,  rent- 
ed to  tenants.  The  defendant  Charles  M. 
Hunt  was  granted  a  license  by  the  excise 
commissioner  of  the  city  of  St  Louis  De- 
cember 8,  1802,  to  condact  a  saloon  at  No. 
8201  Lucas  avenue,  which  premises  are  aver- 
red to  have  been  leased  to  him  by  Ella  Pech- 
mann on  condition  tliat  Hunt  secure  a  valid 
license  to  keep  a  dramsbip  therein;  the 
lease  not  to  be  binding  If  the  license  should 
be  revoked  or  declared  invalid.  The  object 
of  this  suit  Is  to  have  the  dramshc^  license 
granted  to  Hunt  declared  void  and  canceled, 
to  restrain  him  from  conducting  a  saloon  on 
the  premises  No.  3201  Lucas  avenue,  and  to 
restrain  Ella  Pechmann  from  renting  said 
premises  tor  use  at  a  saloon.  Plaintiff  avers 


that  she  will  suffer  special  damage  from  the 
existence  of  a  saloon  in  the  block,  on  ac- 
count of  her  large  property  Interests  there- 
in, and  the  purpose  for  which  her  property  is 
rented,  to  wit,  as  residences.  The  allegation 
on  wlilch  relief  is  prayed  against  the  license 
are  these:  Hont's  first  petition  for  license, 
filed  with  tbe  excise  commissioner  Nov«n- 
ber  IS,  1902,  was  not  signed  by  a  majority  of 
the  assessed,  taxpaying  citizens  and  guard- 
ians of  minors  owning  property  In  city  block 
1038,  but  only  by  7  persons.  After  fiJIng  said 
petition,  to  wit,  November  23d,  Hunt  declar- 
ed to  the  plaintiff  that  he  had  withdrawn  bis 
application  for  a  license,  on  account  of  the 
opposition  in  the  nelghbcH'hood— a  false  state- 
ment as  Hunt  never  withdrew  bis  applica- 
tion, but  on  the  contrary,  filed  another  peti- 
tion December  2d,  purporting  to  be  signed 
by  7  other  persons  as  petitioners.  The  ex- 
cise commissioner  on  the  same  day  (Decem- 
ber 2d)  determined  that  there  were  22  per- 
sons eligible  under  the  law  to  aign  a  petition 
for  license  to  keep  a  dramshop  in  the  blodc. 
and  that  12  of  said  eligible  persons  had 
signed  Hnnfs  petition.  Thereupon,  on  De- 
cember 2d,  the  excise  commissioner  issued  a 
statement  that  on  the  payment  of  a  license 
tax,  and  the  presentation  of  the  proper  re- 
ceipts, he  would  grant  a  license  to  Hunt  and 
did  grant  one  to  him  December  8,  1902.  It 
is  further  alleged  that  of  the  7  names  ap- 
pearing on  the  petition  filed  Novranber  16tb, 
those  of  W.  O.  and  Emma  E.  Thomas  were 
signed  to  a  remonstrance  against  granting 
the  license,  in  the  same  handwriting  as  the 
signatures  of  those  names  to  the  petition, 
and  that  the  remonstrance  was  filed  with 
the  excise  commissioner  November  21,  1902: 
that  the  name  of  Mrs.  M.  Recklnger,  on  the 
petition  of  November  15th,  was  not  the  name 
of  any  person  owning  property  in  city  block 
1038;  and  that  the  names  of  Sarah  L.  Ro- 
domsky  and  M.  Recklnger  were  not  signed 
by  any  person  having  authority  to  sign  the 
petition.  The  meaning  of  this  averment,  as 
shown  by  the  general  tenor  of  the  petition, 
Is  not  that  the  names  of  tboae  parties  were 
forged,  but  that  the  parties  were  Ineligible 
to  sign.  Moreover,  as  there  were  14  peti- 
tioners In  all,  there  could  have  been  a  ma- 
jority of  the  22  persona  eligible  to  sign  after 
rejecting  said  two  names.  In  regard  to  the 
signatures  of  W.  O.  and  E.  E.  Thomas,  the 
averment  Is  that  they  first  signed  Hnnfs  pe- 
tition on  a  representation  made  by  him  that 
be  had  an  appointment  with  J.  Rodomsky, 
who  would  sign  it  on  presentation,  which 
statement  turned  out  to  be  false,  and,  on 
discovery  that  it  was  fals^  tiie  Thomases 
signed  the  remonstrance. 

The  case  went  to  trial,  but  the  conrt  ex- 
cluded most  of  the  evidence  offered  by  the 
plaintiff.  In  addition  to  proffering  proof  of 
the  above  aferments,  plaintiff  offered  to 
prove  tliat  not  only  were  the  names  of  M. 
Recklnger  and  Sarah  Rodomsky  signed  to  the 
petition  of  December  2d  by  penms  without 
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authority  to  bIcd  said  namefl,  but  that  the 
remaining  5  names  signed  to  it  were  those 
of  persons  who  did  not  own  property  located 
In  block  1088,  and  had  not  paid  any  taxes  on 
property  located  therein,  and  that  the  ex- 
cise commlsaloDer  made  no  effort  to  ascer- 
tain the  facts. 

The  statutes  of  the  state  require  an  ap- 
plication for  dramshop  Uceoise  to  be  sup- 
ported by  the  petition  ot  a  majority  of  the 
assessed,  taxpaylng  citizens  and  guardians 
of  minors  owning  property  in  the  block  in 
which  the  dramshop  is  to  be  kept  Bev.  St 
1898.  i  2997.  The  statute  governs  applica- 
tions for  license  not  only  to  county  courts, 
but,  as  well,  appUcations  in  the  city  of  St 
Louis  to  the  excise  commiasioner.  That  of- 
ficer is  required  to  keep  a  record,  among 
otb«>  things,  of  petltlona  for  dramshop  li- 
censes, and  remonstrances  against  granting 
them,  all  of  which  are  to  be  open  to  the  in- 
flection of  any  person  who  desires  to  in- 
spect them.  Id.  S  3022.  It  is  further  pro- 
vided that  a  petition  for  license  shall  be  on 
file  in  the  office  of  the  clerk  of  the  county 
court,  and,  by  reasonable  construction.  In 
this  city  in  the  office  of  the  excise  commis- 
sioner, not  less  than  10  days  before  the  li- 
cense is  issued  for  public  inspection.  Sess. 
Acts  1901,  p.  142.  In  State  ex  rel.  Wag- 
goner V.  Belbert,  71  S.  W.  95,  97  Mo.  App. 
212,  we  decided  that  the  excise  commission- 
er has  no  jurisdiction  to  Issue  a  dramshop 
license  unless  a  petition  has  been  on  file  for 
10  days.  If  tlie  license  In  this  case  was 
granted  on  the  petition  of  December  2d,  the 
act  was  done  without  Jurisdiction,  and  the 
license  is  void.  But  the  accepted  mode  of 
testing  the  validity  of  a  dramshop  license, 
when  the  facts  necessary  to  determine  its 
validity  appear  of  record,  Is  by  certiorari. 
State  ex  rel.  v.  Heege,  37  Mo.  App.  338; 
State  ex  reL  v.  Higgins,  71  Mo.  App.  180; 
State  ex  rel.  t.  Seibert  supra.  As  petitions 
and  remonstrances  are  to  be  kept  as  public 
records  by  the  excise  commissioner,  the  par- 
ticular point  under  advisement  can  be  ascer- 
tained in  a  certiorari  proceeding;  and  we 
think  the  other  points  raised  by  plalntitT  can, 
too.  If  the  Thomases  withdrew  their  names 
from  the  petition,  and  subscribed  them  to  a 
remonstrance,  that  fact  would  appear  of  rec- 
ord. It  Is  to  be  observed  that  the  alleged 
false  statement  made  to  them  by  Hunt  that 
one  Bodomaky  intended  to  sign  Hunt's  petl- 
tlon  is  certainly  no  such  statement  as  would 
authorize  equitable  relief,  for  Kodomsky's  ac- 
tion would  be  no  good  reason  for  theirs,  and. 
besides,  the  representation  related  to  a  fu- 
ture event  Estes  v.  Desnoyera  Shoe  Co., 
165  Ma  677,  56  S.  W.  816. 

As  to  the  allegation  that  Hunt  promised 
plaintiff  to  withdraw  his  application  for  li- 
cense, it  is  enough  to  say  there  Is  no  aver^ 
ment  that  plalntlfl  relied  on  the  promise,  or 
was  deceived  by  It  and  lulled  Into  inactivity. 
We  do  not  decide  that  in  any  event  plaintiff 
could  proceed  to  annul  the  license  on  such  a 


mlerepresentatiDn;  a  mllng  on  that  point 
not  being  compelled,  to  dispose  of  the  case. 

In  granting  dramshop  licenses,  the  excise 
commissioner  acts  Judicially,  and  his  finding 
of  facts  we  imdorstand  to  be  ccmcliislve.  He 
must  have  Jurisdiction  before  he  can  proceed; 
but  be  acquired  Jurisdiction  In  the  present 
case  on  the  presentation  of  a  petition  reciting 
that  the  subscribers  were  a  majority  of  the 
I  assessed,  taxpaylng  citizens  and  guardians  of 
minors  owning  property  In  the  block.  State 
ex  rel.  v.  Heege,  supra;  State  ex  reL  v. 
Cauthom,  40  Mo.  App.  94;  State  ex  rel.  v. 
Moniteaa  Go.  Ct..  45  Mo.  App.  387;  State  ex 
rel.  V.  Higgins,  supra.  The  excise  commis- 
sioner unquestionably  had  Jurisdiction  to  pro- 
ceed with  the  matter,  and  it  became  his  func- 
tion to  determine  whether  or  not  the  peti- 
tion was  In  truth  signed  by  the  majority  of 
the  eligible  citizens,  as  well  as  the  other  facts 
on  which  the  right  to  issue  a  license  depend- 
ed. We  think  his  decision  cannot  be  reviewed 
or  revised  In  this  proceeding,  but  are  not  pre-  - 
pared  to  say  that,  if  he  was  Imposed  on  by 
forged  signatures  or  otlier  fraudulent  meas- 
ures, there  could  be  no  relief  in  favor  of  a 
pn^>erty  owner  In  the  block,  specially  in- 
jured by  the  presence  ot  a  saloon.  Belief 
by  Injunction  against  a  fraudulently  procured 
license  for  selling  pools  on  a  race  track  was 
granted  to  the  state  In  an  action  Instituted 
by  the  Attorney  General.  State  ex  rel.  v. 
Zachritz,  166  Mo.  307,  66  S.  W.  999,  89  Am. 
St  Bep.  711.  The  point  most  Insisted  on  in 
that  controversy  was  tliat  the  state  had  no 
Interest  in  canceling  a  license  surreptitiously 
procured,  but  the  opinion  suggested  that  the 
state  had  a  suffldent  interest,  because  of  the 
duty  incumbent  on  It  to  see  that  Ita  laws  are 
enforced  for  the  protection  of  citizens— pro 
bono  publico.  We  think  It  unnecessary  to  de- 
cide whether  or  not  the  action  of  a  county 
court  or  excise  commissioner  in  granting  a 
license,  when  that  action  is  Induced  by  the 
covinous  practices  of  the  party  licensed,  can 
be  annulled,  and  the  opening  of  a  dramshop 
thereunder  restrained,  at  the  instance  of  a 
specially  Injured  property  owner.  If  the  peti- 
tion of  Decemlwr  2d  was  taken  as  a  basis 
for  the  license  before  it  had  been  on  file  10 
i  days,  the  license  could  be  set  aside  in  the 
I  usual  mode;  and  so,  it  the  exdise  commis- 
sioner found  twenty-two  persons  had  the 
right  to  petition,  while  fewer  than  a  majority 
of  that  numt>er  in  fact  petitioned,  this  fiaw 
is  of  record.  There  is  nothing  to  prove  the 
excise  commissioner  was  overreached,  or 
fraudulently  deceived  into  believing  the  sig- 
natures were  genuine,  when  they  were  for- 
ged, or  as  to  any  other  material  fact  He 
had  all  the  papers  before  him,  and  It  was  his 
duty  to  determine  whether  a  majority  of 
eligible  signatures  were  subscrilied  to  the  pe- 
tition. Whether  be  decided  correctly  or  not 
there  is  no  averment  or  proof  that  be  acted 
corruptly,  or  that  be  was  overreached,  and 
his  decision  controlled  by  fraudulent  artifices 
at  eittm  of  the  defendants.   He  bad  power 
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to  grant  the  license  on  tbe  petition  of  No- 
vember ISth,  and  may  lutTe  done  bo,  tbongb 
■we  cannot  reconcile  ancb  a  decision  wltb 
the  finding  that  there  were  22  persons  eligible 
to  sign.  But  aa  it  was  bis  daty  to  decide  the 
matter,  his  rollng  cannot  be  reviewed  In  this 
proceeding  except  on  aUegations  of  fraud.  If 
at  all.  There  Is  an  allegation  that  the  com- 
missioner made  no  investigation  as  to  the 
eligibility  of  any  of  tbe  sabacrlbers,  except 
Eariy;  bat  we  must  presume  he  was  satisfied 
abont  the  matter,  and  acted  from  a  conviction 
based  on  knowledge  of  the  facts,  whether  he 
Investigated  or  not. 

On  tbe  whole.  It  appears  that  whatever  cir- 
cumstances are  relied  on  by  tbe  plaintiff  for 
annulling  the  license,  and  restraining  one  of 
tbe  defendants  from  carrying  on,  and  tbe 
other  from  permitting,  a  saloon,  are  either 
matters  of  record  before  the  excise  commis- 
sioner, which  conid  be  reached  by  certiorari— 
tbe  procedure  commonly  adopted  in  such  In- 
stances—or are  such  that  the  commissioner's 
finding  concerning  them  precludes  further 
review.  Th«%fore  no  equity  Is  presented  for 
injunctive  relief.  As  a  general  proposition, 
equity  does  not  interfere  to  annul  or  restrain 
action  under  proceedings  that  are  void  on 
their  face.  Holland  v.  Johnson,  80  Mo.  34; 
Olark  V.  Ins.  Co..  62  Mo.  m 

Judgment  affirmed. 


BLAlO),  P.     and  RBTBUBN,  eonear. 


ANDHRSON  T.  FORHESTBB-NAOB  BOX 
OO. 

(Ooort  of  Appeals  at  Kansas  GHy,  Ma  Dee; 

7.  1008.) 

UUTBR  AND  SBRVANT  —  IN  JURIBB  —  NBGU- 
OBNOB-CONTRIBUTORT  NEOLIOBNCB-FROX- 
IMATB  CATTSE-fiAFB  PLACE  TO  WORK— DB- 
FBCTIVB  APPUANCBS. 

1.  In  an  action  for  Injories  nutained  br  a 
servant  owIde  to  a  nail  springinz  from  Its  place 
as  he  struck  It  in  att^pting  to  drive  It.  causing 
an  Injury  to  his  eye,  the  fact  that  tne  place 
where  he  was  at  work  was  pooriy  lifted  did 
not  render  the  master  liable.  It  appearins  tliat 
lie  struck  the  nail  a  square  blow. 

2.  The  want  of  sufficient  light  was  owing  to 
the  servanft  own  negligenee,  it  appearing  that 
he  had  been  furnished  with  a  lantern  whidi  he 
failed  to  use. 

3.  Where  a  servant  employed  as  a  carpenter 
was  injured  by  a  nail  fiyiog  out  when  he  struck 
it  in  attemptiDg  to  drive  It,  causing  an  injury 
to  his  eye,  the  mere  fact  that  the  nail  was  of 
a  character  more  difficolt  to  start  Into  the  wood 
than  others,  and  that  it  was  more  inclined  to 
fly  out.  did  not  render  tbe  mastw  liable,  the 
servant  being  an  experienced  carpenter  and  hav« 
big  used  a  great  many  nails  of  that  character. 

Appeal  from  Oircult  Court,  Jackson  Gonn- 
ty;  Wm.  B.  Teasdale,  Judge, 

Action  by  John  Anderson  against  the  Foi^ 
rester-Nace  Box  Company.  E^m  a  judgment 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed on  original  hearing,  and  reversed  on 
rehearing. 


HarklesB,  O'Grady  &  Crysler,  for  aK>eIlant 
Jno.  G.  Park,  for  respondent. 

HLUSON,  J.  This  is  an  action  for  Injnry 
to  one  of  plalnttfTs  eyes.  He  prevailed  In 
the  trial  court. 

Tbe  cause  of  complaint  as  charged  In  the 
petition  is  tbat  plaintiff  was  in  the  employ 
of  defendant  as  a  carpenter  In  and  around 
Its  box  factory,  and  at  the  time  of  the  acci- 
dent was  laying  plank  flooring  In  the  base- 
ment of  defendant's  building,  and  In  attempt- 
ing to  drive  a  nail  into  a  stake  which  he  had 
set  by  tbe  side  of  a  stringer  it  glanced  or 
sprung  from  its  place  and  struck  and  broke 
his  eyeglass,  so  that  tbe  broken  fragments 
entered  the  eye  Iteelf,  Inflicting  a  painful  In- 
jury. Tbe  negligence  charged  was  that  the 
basement  was  so  dark  tbat  he  could  not  see 
clearly  the  hatchet  and  nail  so  as  to  accur- 
ately aim  bis  strokes,  and  tbat  tbe  nails 
(which  were  furnished  by  defendant)  were 
a  new  kind  covered  wltb  cement,  and  were 
slender  and  springy,  so  that  they  bad  a  ten- 
dency to  spring  from  their  place  while  being 
driven;  tbat  the  cement  was  liable  to  cover 
tbe  face  of  bis  hatchet  and  render  it  liable 
to  glance  from  the  head  of  the  nail.  It  Is 
further  chatted  tbat  defendant  knew,  or 
might  have  known,  of  the  darkness  of  the 
basement  In  time  to  have  provided  lights. 

Tbe  evidence  as  given  by  plaintiff  In  his 
own  behalf  shows  tbat  he  has  no  catise  of 
action.  He  was  a  carpenter  of  many  years' 
experience.  He  bad  been  working  for  de- 
fendant several  months  prior  to  tbe  injury 
and  for  some  time  afterwards.  The  fdiarge 
that  tbe  place  where  he  was  at  work  was  too 
dark,  and  known  to  be  by  defendant  In  time 
to  have  provided  light,  Is  eliminated  from 
the  case  In  two  vital  particulars  by  bis  tes- 
timony. He  stated  tbat  tbe  windows  did  not 
give  good  light  In  tbe  basement,  tbat  It  was 
only  about  Iialf  light  there,  and  that  he 
could  barely  see  the  face  of  the  tiatchet  and 
tbe  nail.  But  he  said  that  be  held  the  nail 
while  be  struck  tbe  first  blow  to  set  It,  and 
tbat  it  was  at  the  second  blow  tbat  it  flew 
out  and  injured  him,  and  tbat  at  tbat  stroke 
he  "struck  a  square  blow."  From  this  It  Is 
apparent  tbat  the  question  of  light  had  no 
connection  with  the  accident,  since  the  stroke 
be  made  was  a  proper  one,  and  one  tbat  the 
darkness  did  not  affect  and  that  light  could 
not  have  bettered.  Again,  on  the  question 
of  the  place  t)elng  too  dark,  he  testified  that 
lanterns  bad  been  provided,  and  tbat  he  had 
used  them  at  ottier  times  when  it  was  dark. 
He  then  stated.  In  response  to  a  question  by 
his  attorney,  that  be  could  not  have  used  a 
lantern  to  any  advantage  In  laying  the  fioor, 
and  that  he  "Intended  to  go  ahead  as  best  tie 
could  without  a  lantern,  and  that  be  was 
afraid  to  use  It— may  be  npset."  He  tb«i 
stated  on  recross-examlnation  as  follows:  "Q. 
What  would  have  been  tbe  matter  wltb  your 
setting  the  lantern  down  somewhere?  A. 
Well,  I  bad  to  move  tbe  lantern  eveigr  10  or 
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16  minntea,  yon  see,  to  give  me  Ught  to  the 
place  wbere  I  wai  worUng.  Q.  Well,  then, 
yon  jnst  concluded  to  tnke  the  rlak  of  it;  700 
wouldn't  get  a  lantern?  A.  I  wonid  not  get 
a  lantern  becaoBe  I  like  to  get  along  wlthont" 
It  l8  tbna  apparent  that»  even  If  tbe  darknew 
had  been  the  cause  of  a  mlsstroke  at  the 
nail.  It  was  tbe  leanlt  of  hla  own  negligence 
in  not  doing  aa  he  had  at  other  times  In  the 
same  place~"nsed  a  lantern  In  dark  places." 

The  only  other  charge  of  negligence  Is  that 
tbe  nail  was  an  unsafe  Instmment  famished 
by  defendant.  We  regard  it  as  without  merit 
It  does  not  appear  that  any  different  nail 
was  demanded,  or  that  any  complaint  was 
made  of  this  partlcnlar  kind.  Plaintiff  stated 
that  be  was  not  under  the  immediate  supers 
Tision  of  any  one.  He  had  simply  been  di- 
rected to  lay  the  floor.  That  the  nail  was  a 
steel  wire  nail  tas  distinguished  from  a  cut 
iron  nail)  corned  with  cement,  and  was  con- 
sidered an  improved  nail;  that  he  had  used 
them  many  times  before  the  accident  in 
working  around  the  factory— had  driven 
"about  a  thousand"  of  them.  That  he  worked 
there,  after  being  off  five  days  on  account  of 
the  accident  for  a  month,  and  used  the  same 
nails  at  various  places  whoe  he  had  need  of 
them.  That  be  bad  been  at  work  on  this 
floor  with  the  same  nails  for  about  16  days 
before  be  was  hurt  That  he  was  In  sole 
charge  of  the  work.  That  there  was  a  car 
load  of  these  nails  in  the  basement,  and  that 
thoae  be  used  he  got  himself  from  the  general 
lot,  and  that  he  used  his  own  hatchet  It  la 
true  he  stated  the  nails  were  a  "little  slim- 
mer, and  are  to  be  used  only  In  the  ma- 
daine."  But  he  candidly  stated  that  he  had 
used  these  nails  for  any  purpose  needed,  and 
at  any  place,  both  before  and  after  the  ac- 
cident Tbe  evidence  not  only  showed  the 
nail  was  an  Improved  nail,  but  that  It  bad 
much  to  recommend  it  over  other  nails;  and 
though  It  be  conceded  that  it  was  some  more 
inclined  to  fly  out  while  being  driven  than 
others,  that  fact  by  no  means  fixes  a  liability 
on  defendant,  when  considered  with  tbe  evi- 
dence that  plaintiff  was  folly  cognizant  of 
all  its  qnalltles  and  Its  uses.  This  court  in 
an  opinion  by  Judge  Hall  (Muirhead  v.  By. 
Co.,  19  Mo.  App.  634),  said  that  an  employer 
is  not  bound  to  have  the  safest  appliances 
which  can  be  obtained.  And  that  Is  the  rule 
recognized  and  applied  by  the  Supreme  Court 
Hubn  T.  Ry.  Co.,  92  Ma  440,  4  S.  W.  937. 

But  aside  from  the  view  just  expressed,  we 
do  not  consider  the  nails  used  by  defendant 
to  have  been  slHmn  to  be  a  defective  appli- 
ance in  the  sense  meant  by  the  law.  They 
were  said  to  be  somewhat  more  difficult  to 
atart  into  the  wood  tban  others.  But  it  can* 
not  be  that  snob  trifling  difference,  consider- 
ins  the  nitnm  of  ao  eomnum  an  appliance  aa 


a  nail,  could  render  the  employer  liable  to 
an  action  in  a  case  where  he  would  not  hare 
been  If  some  other  nail  had  been  used.  The 
iniBstroke  on  a  nail,  tbe  failure  of  a  nail  to 
take  proper  hold  and  glancing  out  of  its 
place  when  being  driren,  la  too  common  an 
occurrence  In  the  life  of  a  carpenter  to  make 
a  mishap  arising  therefrom  tbe  cause  of  an 
employer's  liability.  A  large  nail  is  harder 
to  drlre  than  a  small  one;  and  either  is  hard- 
er to  drlre  In,  and  is  more  apt  to  glance  out 
of,  seasoned  hard  wood  than  soft  wood.  Is  It 
to  be  expected  that  fbo  employer  is  to  stand 
In  constant  attendance  on  a  carpenter  to  tell 
him  these  things? 

This  case  Is  not  like  that  where  a  slirer 
may  fly  off  from  a  defectire  sledge  or  other 
appliance.  It  is  an  ordinary  glancing  of  a 
nail,  which  happens  to  erery  carpenter,  per-, 
haps,  erery  day  In  tbe  year.  The  Incident  Is 
so  common,  and  an  accident  therefrom  so 
rare,  that  it  Is  not  Just  to  assert  a  claim 
when  it  unexpectedly  happens.  "A  reason- 
able man  does  not  consult  his  imagination, 
but  can  be  guided  only  by  a  reasonable  esti- 
mate of  probabllitleB.  The  reasonable  man, 
then;  to  whose  ideal  beharlor  we  are  to  look 
as  the  standard  of  duty,  will  neither  neglect 
what  his  reason  and  experience  will  enable 
him  to  forecast  as  probable,  nor  conduct  on 
a  basis  of  bare  chances  a  Duslness  whose  suc- 
cess IS  dependent  upon  bis  accuracy  in  fore- 
casting the  future.  He  will  order  his  pre- 
caution by  tbe  measure  of  what  appears  like- 
ly in  the  usual  course  of  things."  Ray's 
Negligence  of  Imposed  Duties,  133.  Webb's 
Pollock  on  Torts,  45,  says  that;  "A  reason- 
able man  can  be  guided  only  by  a  reasonable 
estimate  of  probabilities.  If  men  went  about 
to  guard  tbemselres  against  erery  risk  to 
themselres  or  others  which  might  by  In- 
genious conjecture  be  concelred  as  possible,- 
human  affairs  could  not  be  carried  on  at  all." 
Hysell  r.  Swift  &  Co.,  78  Mo.  App.,  loc.  clt 
50.  "When  an  Injury  cannot  reasonably  be 
anticipated,  and  would  not  hare  happened 
except  under  exceptionable  circumstances,  it 
It  not  negligence  to  fail  to  take  precautionary 
measures  to  prevent  It  although  If  taken  the 
Injury  would  not  have  resulted."  Am.  Brew. 
Ass'n  V.  Talbot  141  Mo.  674.  42  S.  W.  679. 
&l  Am.  St  Rep.  538. 

The  view  which  we  have  taken  of  this  case 
finds  general  support  in  tbe  cases  of  Lee  v. 
Gas  Co.,  91  Mo.  Apji.  9t2;  Watson  Coal 
Co.,  62  Mo.  Appw  366;  and  Shea  T.  By.  Co., 
76  Mo.  App.  29. 

In  view  of  the  record,  as  made  up  from 
the  testimony  of  plaintiff  himself,  we  hare 
no  bcaitatlon  In  holding  that  he  has  no  cause 
to  complain  of  tbe  defendant  and  tbe  Judg- 
ment will  accordingly  be  lerersed.  AU  con- 
cur. 
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OITT  OF  OBNTBAIjIA  t.  SMITH. 
(Court  of  Appeals  at  Kamai  City,  Mo.  Dec 
7,  1903.) 

CRIUINAL  LAW— SXPLODINO  nRBCRAGKm»- 
CITT  ORDINANCB— INFORMATION— 
DBPBNSBS— APPEAL. 

1.  The  Btatement  made  by  defendant  in  bia 
motion  for  ■  new  trial,  that  he  excepted  to  the 
orerralisg  of  a  motion  to  onadi  the  information 
cbargiQg  iiim  with  crime,  u  not  sufficient  to  en- 
able the  court,  on  appeal,  to  consider  luch  rulins, 
in  the  absence  of  an  exception  having  been 
Mved. 

2.  A  dty  ordinance  prohiUtlng  the  ezplodon 
of  firecrackers  without  the  written  consent  of 
the  mayor  it  within  the  police  power  of  the  city. 

5.  A  dty  ordinance  prohibiting  the  explosion 
of  flrecracken  withont  the  •written  consent  of 
the  mayor  is  not  Toid  as  a  delegation  of  leglaU- 
tlTo  power  to  the  mayor. 

4.  It  Is  no  defense  to  a  prosecution  for  violat- 
ing a  dty  ordinance,  pronibitins  the  explosion 
of  firecrackers,  that  previotta  TiouitotB  of  the  or- 
dinance had  not  been  prosecuted. 

6.  It  is  no  defense  to  a  inrosecution  for  vio- 
lating a  dty  ordinance,  prohibiting  the  explo- 
sion of  firecrackers,  that  defendant  had  partici- 
pated with  most  all  the  dtizens  in  violating  the 
ordinance  on  previous  occasions,  when  the  or- 
dinance was  ignored,  and  the  mayor  of  the  dty 
generally  had  diaige  of  tho  fireworks  on  nob 
occasions. 

6.  It  Is  no  defense  to  a  proeecotion  for  violat- 
ing a  dty  ordinance,  prohibiting  the  explosion 
of  firecrackers,  that  defendant  did  not  know 
of  the  ordinance. 

7.  It  is  no  defense  to  a  prosecution  for  Tlolat- 
ing  a  dty  ordinance,  prohiUtlng  the  explosion 
of  firecrackers,  that,  when  defendant  heard  the 
marshal  say  he  had  been  ordered  1^  the  mayor 
to  arreat  pwsons  found  diooting  firecrackers  In 
th«  street*  defendant  did  not  know  the  order 
meant  to  embrace  the  backyard  of  defendant's 
home. 

8.  It  is  no  defense  to  a  prosecation  for  rtolat- 
Ing  a  dty  ordinance,  prohibiting  the  explosion 
of  firecrackers,  that  the  dtizens  advertised  and 
had  a  Fourth  of  July  celebration  on  the  occa* 
ston  of  defendant's  violation  of  the  ordinance, 
and  defendant  thought  that  shooting  firecrack- 
ers was  In  keeping  with  the  occasion. 

Appeal  from  Circuit  Court,  Boone  County; 
John  A.  Hockaday,  Judge. 

O.  W.  Smith  was  convicted  of  crime,  and 
appeals.  Affirmed. 

J.  Li  Stephens,  for  appellant  H.  S.  Booth 
and  J.  H.  Cnpi>,  for  respondoit 

ElitilSON,  J.  Defendant  was  convicted  In 
the  police  conrt  of  the  city  of  Centralia  for 
exploding  flrecrackers  vritbin  the  limits  of 
the  city  on  the  4th  of  July,  1901.  He  ap- 
I>ealed  to  the  drcnlt  court  of  Boone  county, 
where  he  was  again  convicted.  He  now 
oomes  hwe  asklnff  that  the  Jndgmrait  tw  re- 
-veraed. 

There  was  a  motion  made  by  defendant  to 
qnash  the  information  or  complaint,  which 
vas  overruled.  As  no  exception  was  saved, 
we  need  not  notice  It  further.  The  statement 
made  by  defendant  In  bis  motion  for  new 
trial  that  be  excepted  Is  not  sufficient 

The  ordinance  of  said  dty  which  defend- 
ant is  charged  with  violating  prohibits  the  ex- 
plosion of  "firecrackers,  Roman  cand1?!^ 

T  i.  See  UuBlclpal  CorporatiOBS,  vol.  H,  Ccat.  Dig. 


•qnlbs,  pin  wheels,  throwing  tnrpoitlne  baUs, 
or  other  combustible  device,  without  the  writ- 
ten consent  of  the  mayor  BpedQrlng  the  time 
and  place  where,"  etc.  We  r^aid  It  a>  with- 
in Ilia  police  power  of  tbe  dtgr  to  enaet  the 
ordinance.  The  notoitou  tact  that  flrei, 
frightening  of  horses,  and  oerlons  acddents 
to  both  actors  and  oectaton  commtmly  fol- 
low such  amosement,  is  ample  and  reason- 
able groond  jmtStstas  the  aerdae  at  tba 
supervisory  restraining  power  of  the  munici- 
pality. 

Tbe  defendant  claims  the  ordinance  to  be 
Invalid  as  delegating  a  lei^datlTe  power  te 
the  TOByor.  Th%  role  la  eureetlx  stated  by 
defendant  as  ebown  by  authorities  In  his 
brief,  that  legislative  powar  cannot  be  dele- 
gated, but  we  do  not  conelder  that  any  such 
power  la  delegated  by  the  ordinance  in  qnee- 
tlon.  It  probibita  the  explosion  of  flrecradt- 
era.  etc,  '"withont  the  written  consent  of  the 
mayor  speclQring  the  time  and  place.**  This 
was  not  a  delegatUm  of  legislative  power. 
It  was  a  mare  csimonarr  danse,  to  tbe  end 
that  such  matters  might  be  supervised  by 
tbe  exeentlTe  offlcors  tbe  dty.  It  wss  no 
more  a  delegation  of  legislative  power  than 
Is  tbe  cmnmon  munlc^l  mode  of  xestrslning 
tbe  carrying  of  flreanna  except  written 
permlssUu  itf  tbe  ma^or. 

The  trial  court  properly  sustained  tbe  ob- 
jection of  the  attorn^  fbr  tbe  dty  to  wi- 
dence  offered  to  show  that  the  ordinance 
had  not  been  theretofore  enf  weed  when  vio- 
lated <m  legal  holidays.  Ito  dormant  state 
theretofore  may  have  demonstrated  Its  wis- 
dom, and  have  been  ample  cause  tor  its  pres- 
ent entoreonent 

Finally,  the  defendant  makes  the  follow- 
ing atatemmt  as  bearing  on  the  legality  of 
the  act  charged  against  him:  "Thst  be  bad 
during  his  dtlsenshlp  In  Centralis  partldpat* 
ed  with  most  all  the  dtla«u  In  shooting  oft 
firecrackers  on  the  Fourth  day  of  July,  and 
othar  legal  holidays.  That  on  tiiese  occa- 
sions tbe  udlnance  at  said  dty  bad  always 
been  Ignored,  and  by  tadt  understanding  sns- 
ponded,  and  the  mayor  of  said  dty  generally 
had  charge  and  nrMfiagam^^t  of  the  fire- 
works. That  defendant  did  not  know  it  was 
a  violation  of  any  of  tbe  ordinances  of  said 
dty  to  shoot  firecradteis  oa  the  Fourth  day 
of  July,  having  known  of  Its  unirenal  par^ 
ticlpatlon  by  the  dtisens  of  said  ctty  on  sucb 
days,  and  on  this  same  day,  the  Fourth  day 
of  July,  1901.  That  when  defendant  beard 
the  marshal  say  be  bsd  been  ordered  by  the 
mayor  to  airest  parties  found  shooting  fire- 
crackers In  the  street  be  did  not  know  that 
the  order  meant  to  embrace  the  badvard  of 
one's  home.  That  the  cltlaens  advertised  an& 
bad  a  Fourth  of  July  cdebratlon  on  tUs  oc- 
casion, and  defendant  ot  course,  thou|M  that 
the  shooting  of  firecrscitoB  was  In  keying 
with  the  occadon."  We  are  of  the  optafioa 
tbat  the  trial  court  pr(V>erly  rejected  sncb 
theory  as  a  Justification  of  the  offense  char- 
ged. 

The  Judgment  is  sfilrmed^^  All  concur. 
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MANLIT  T.  GSBBCKNT  NOTBE/TT  IIFQ. 

oa 

0>Rfft  of  Appeab  at  St.  Lonli,  Ma    Dee.  1, 

1908.) 

ULES-RESCISSION  BY  TSNDBB-nVB-WHAT 
IS  REASONABI^E-QUESTION  FOR  COURT  OR 
JURTWL'STICES  OF  THB  FBACB— PI^EADINQS 
-BUPFICIENCV. 

1.  Under  Rev.  St  1898,  |  S8S2.  dispensine 
with  fomuU  pleadings  in  jnsticefl'  courta,  and 
proTidIng  that  plaintiff  shall  file  tbe  instrumeat 
■ued  on.  or  a  Btatement  of  account,  or  of  the 
facts  OD  which  the  salt  ia  founded,  a  state- 
ment  "B7  amount  paid  *  *  *  account  75 
cutter*,  diarged  at  92JiS  apiaea,^  which  oottera 
wwe  not  according  to  contract  •  •  *  |168.- 
76,"  WM  snfficieot. 

2.  While  the  vendee  Id  a  lale  of  personalty 
I7  ^press  warranty,  or  on  tample,  has  a  right 
to  nsdnd  for  noDcompliaooe  with  the  warranty 
or  umple,  sach  right  must  bt  exerdsed,  and 
tbe  chattels  be  returned  to  th(^  vendor,  wltbiu 
a  RMooahle  time  from  their  delivery  to  the 
vondee. 

8.  The  ooflStion  aa  to  what  la  a  reaaonaUe 
time  for  the  vendee  in  a  sale  of  chattels  to  re- 
■dod  the  sale  for  nracompllaDce  with  warranty 
or  lample  Is,  when  fair-minded  men  may  dif- 
ftt,  one  of  fact  for  tbe  Jury;  bat  when  the 
time  daned  between  delivery  of  the  ctiattels 
iod  rest^sslon  ie  so  long  that  do  such  qaestioD 
ctn  ari8&  the  court  shoold  declare  the  delay  un- 
naBonable  aa  a  matter  of  law. 

4.  Where  a  vendee  in  a  sale  of  chattels  gave 
notice  of  their  rejefrtlon  and  defective  character 
on  October  28th,  bat  made  no  tender  of  their  re- 
toni  or  demand  for  repaym«it  of  the  money 
paid  therefor  until  the  foUowing  March;  such 
delay,  Id  the  absence  of  sny  atp&uiation  or  ez- 
coae  therefor,  was  nnieosonable  as  a  matter  of 
Itv,  and  bazred  ndi  veadee'a  rii^t  to  a  Teseia- 

Appeal  frtHD  St  Looli  Otrcnlt  Ooort;  D. 
D.  Flaher,  Judge. 

Action  by  J.  S.  Manley  against  the  Orea- 
teat  Novelty  Manufactnriiv  Ckmipany. 
From  a  Jtidgment  for  plaintiff  defendant  ap- 
peali.  Beversed. 

George  W.  XiOb^  Jr.,  for  appellant.  Ab* 
bott  ft  Edwards,  for  respondent 

BBTBCBN,  J.  This  action  ma  begmi  be- 
flne  a  Joatlce  of  the  peace  of  tbe  dty  of  St 
Lools  by  flling  the  following  atatament: 

"GresceDt  Novelty  Iffg.  Co.,  to  J.  8.  Manley, 

By  amoont  paid  by  J.  8.  Manley  to 
Orescent  Novelty  Mfg.  Oa,,  aeeoimt 
7S  Cutters,  chained  at  92.25  uiece. 
which  cutters  were  not  according  to 
contract   9168  T5 

Damages  becaose  of  the  failure  of  the 
Oescent  Novelty  M^  Oob  to  man- 
nfacture  and  deliver  cotters  accord- 
ing to  contract   860  00 

9518  76 

To  CJredit: 

1  Refd  Stamp   98  00 

«  DIks  at  85c   16  80     19  80 

9488  95" 

A  conaterclalm  vras  filed  by  defendant, 
eiHiaiating  of  an  account  composed  of  sundry 
itenm.  duwtDg  a  balance  of  958.05  claimed; 

11.  See  Balsa,  voL  «,  Cant  Dig.  i|  IN,  >U»  W 


but  as  tbe  Tsrdict  of  tba  Jmy  mm  Is  favor 
of  plalotifl  tor  9l56.8Bk  and  for  defendant 
on  ita  canae  of  action  agalnat  plaintlfl  for 
919.80  (obTionaly  tbe  credit  Tohmtaxtly  gtr- 
en),  no  fmrtber  conaidaatlon  need  be  given 
thereta 

At  the  <wenlng  of  tbe  trial,  before  any  evi- 
dence bad  been  introduced,  defendant  moved 
tbe  court  to  ttdnde  all  evidence  on  plain- 
tiff's first  item  on  Uie  gronnd  that  it  stated 
no  came  <tf  «!tlon  against  defendant  in  tbat 
it  ctmtained  do  allegation  tbat  plabitlfl  of- 
fered to  d^ver  back  tbe  artldes  sold.  Ute 
price  wberettf  plaintlfl  songbt  to  reeorw, 
which  motion  waa  ovaniled,  and  tbe  trial 
proceeded.  At  tbe  convletlim  of  plaintiff's 
testimony  the  defendant  moved  the  court  to 
require  plalntUt  to  elect  upon  which  of  the 
cameo  of  action  stated  he  would  go  to  the 
Jury,  and.  the  motion  being  aostained,  plain- 
tiff elected  to  stand  i^on  the  first  iton, 
based  on  the  claim  that  the  contnct  bad 
been  rescinded. 

The  testinumy  establislud  a  cratract  by 
correspondence  between  the  parties,  written 
from  iUmiaton,  Ala.,  and  St  Lonia,  Mc,  by 
which  defendant  nndertook  to  manntaetnre^ 
and  deliver  on  board  cars  at  dty  of  St  Lonis, 
100  cotton  bale  tie  cutters,  at  price  of  92.25 
each,  the  arms  of  which  should  be  made  of 
cut  steel,  the  dtses  to  be  constmcted  of  best 
tool  steel,  and  to  be  finished  and  manu- 
factured in  conformity  to  a  wmple  In^le* 
ment  made  and  snbmltted  by  ^fendant  to 
plaintiff,  to  be  flrst-dass  work  in  every  re- 
spect with  wooden  bandies  and  anna  abova 
them  lapanned,  all  portioos  of  the  cnttns 
to  be  <tf  standard  else  and  made  so  as  to  be 
Interchangeable.  Defendant  nndertook  tbe 
execution  of  the  contract  and  ddivered  in 
part  performance  75  of  the  tools.  Testi- 
mony, oral  and  epistolary,  waa  introduced  by 
plaintlfl  establishing  the  contract  and  tend- 
ing to  prove  that  the  cutters  delivered  were 
not  mamifactiired  In  compliance  therewith, 
and  tbe  dtfendant  oflared  evidence  to  the 
contrary. 

1.  The  statement  of  his  cause  of  action 
filed  in  magistrate's  court  by  plaintlfl  at  in- 
ception of  tiie  proceeding  waa  saffidait 
Formal  pleadings  on  part  of  either  plalntur 
or  defendant  axe  expressly  dispensed  witii 
by  statute  in  a  justice's  coort,  and  a  state- 
m«at  snflMently  specific  to  inform  the  op- 
potfte  party  of  the  barfs  and  character  of 
tbe  demand  asserted,  and  to  bar  a  subse- 
quent action  fOnnded  upon  the  same  facts, 
is  a  fnll  cmnpllanee  with  tbe  statnttwy  re- 
qolremait  Bev.  St  1809^  i  8862;  Johnson 
V.  :^ahn,  97  Mo.  App.  628.  71  S.  W.  725. 
While  tbe  recitals  of  plaintiff's  complaint  do 
not  contain  aQ  the  auctions  snflldent  to 
constltnte  tbe  cause  of  action  sought  to  be 
upheld  by  the  proof  introduced,  the  statato*s 
lilwttl  provislcma  are  met  and  satisfied. 

2.  The  delivery  of  the  cnttera  from  time 
to  time  as  mannftctnred  seems  to  have  pro- 
ceeded tlU  September  27,  1901,  when  final 
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ahlpment  wu  made,  eompletli^  the  total 
number  dellrered  as  stated.  By  letter  ot  Oc> 
tober  20th,  plaintiff  made  a  aeries  of  objee- 
tlons  to  the  tools  receiyed,  entimeratfns  Tarl- 
ona  detects  and  Impeitectloiu,  and  conclud- 
ing with  declaration  that  be  wanted  no  more 
like  them,  and  could  not  accept  any  of  them 
as  a  fulfillment  of  the  contract,  and  Inquir- 
ing what  defendant  proposed  to  do.  About 
the  middle  of  March  following,  defendant 
was  advised  attora^s  of  St  Louts  that 
plalntlfl  had  placed  his  claim  in  their  hands 
for  Immediate  attention,  and  this  proceed- 
ing was  begun  soon  after. 

In  a  sale  of  peraonalty  vpon  express  wai^ 
ranty  by  the  vendor,  or  in  sale  on  sample, 
the  right  of  nsdsslon  by  the  vendee  Is  firm- 
ly estabUsbed  In  this  state,  although  the 
rule  In  many  other  states  la  otherwise. 
2  Mecbem,  Bales,  |  1805;  Johnson  v.  Whit- 
man Agricultural  Oow,  20  Mo.  Am.  100.  03ie 
enforcement  of  this  remedy,  however,  is  ctm- 
ditloned  upon  Its  exercise  seasonably,  and 
the  restoration  of  the  opposite  party  to  statu 
quo  by  surrender  of  all  obtained  by  the 
Toidee  under  the  craitract  The  voidee  has 
of  x^t  a  reasonable  time,  after  arrival  of 
the  chattels  sold,  to  satisfy  himself  whether 
they  complied  with  the  wanan^,  or.  If  «M 
by  sample,  with  tlie  latter;  but,  In  det^ 
mining  to  refuse  the  property  and  rescind 
the  sale  by  tendralng  it  back  to  tbe  vendw, 
he  is  required  to  act  vriOiln  a  reasonable 
period.  The  establlahed  rule  deduced  from 
the  many  dectslons  upon  the  subject  is  that 
what  win  be  a  reasonable  time  is  usually  a 
question  of  fftct  for  the  Jury,  and  not  a  ques- 
tion of  law  tm  the  court  Where  telr-mlnd- 
ed  men  may  reasonably  differ  in  opinion  up- 
Mi  the  question  whether  the  vendee  had  ex- 
ercised bis  right  of  rescission  and  made  re- 
turn of  the  pwsonalty  sold  with  reasonable 
promptness,  the  Issue  is  one  of  f&ct  for  the 
jury;  but,  where  the  period  of  time  sofFered 
to  elapse  between  the  dellv^  and  the  ef- 
fort to  rescind  Is  so  long  that  no  such  ques- 
tion can  arise,  the  issue  is  not  one  of  tact 
for  the  determinatlou  of  tiie  jury,  but  it  be- 
comes the  duty  of  tbe  court  to  pronoonce  tbe 
delay  unreasimable  aa  a  matter  of  law.  In 
other  words,  the  time  be  so  short  fliat 
tbe  court  may  declare  It  reasonable,  or  so 
loi^  that  the  court  may  declare  It  unreason- 
able. Tower  T.  Panly,  &1  Mo.  App.  75: 
Steam  Heating  Co.  v.  Gas,  Etc.,  Co..  00  Mo. 
App.  148;  Skeen  v.  Springfield,  Etc.,  Co., 
34  Mo.  App.  48a;  Rubber  Go.  Rubber  Go., 
74  Mo.  App.  200;  Branson  v.  Turner,  77  Mo. 
488;  Johnson  v.  Whitman,  Etc.,  Oo,^  20  Ma 
App.  100. 

The  tender  ct  the  retnm  of  the  cutters, 
and  demand  fbr  payment  of  the  money  paid 
therefor,  was  made  on  behalf  of  plaintiff 
subsequent  to  the  18th  of  March,  1902;  no 
explanation  or  eccose  was  made  or  attempt- 
ed why  the  resdsHlon  of  ttie  contract  had 
been  so  Img  deferred  after  notice  given  in 
letter  of  October  28,  1901.  of  the  defective 


character  of  the  cotters,  and  that  thej 
would  not  be  accepted  under  the  contract; 
and,  witiwut  healtatiim  or  doidit,  so  long  ak 
interval  should  have  been  declared  an  uzk- 
reasonable  time,  and  the  plaintiff  barred 
trtMU  the  relief  sought  In  this  aetkuL 

The  Instmctlon  asked  by  appellant  nt  tbe 
termination  of  plalntUTs  testimony,  and 
again.  In  substance,  requested  at  tbe  dose  ttf 
the  whole  cas^  to  the  effect  that  upon  the 
pleadtogs  and  all  tht  evldoice  the  plaintiff 
vras  not  entitled  to  recover  on  his  cause  of 
action  against  it  and  that  tbe  verdict  of  the 
Jury  upon  the  plalntUTs  cause  of  action  must 
be  in  favor  of  defendant  should  have  been 
given.  The  Judgment  is  according  revers- 
ed, and  the  cause  remanded. 

BLAND,  P.  Jm  snd  OOODB,  Jn  concor. 


IB  n  WOOAN. 

(Court  of  Appeals  at  St.  Louis,  Ha    Dee;  1, 

1903.) 

DJgFOBlTlOW— BAD  FAITH— NOTICH— CONFLICT 

OF  LAWS. 

1.  The  Boffidenc;  of  a  notice  to  take  deposi- 
tiiona,  aa  to  time  of  service,  Is  determioed  by  tbe 
laws  of  the  state  where  an  action  is  pending, 
and  not  of  tbe  state  where  the  depositions  tre 
to  be  taken. 

2.  That  parties  to  a  suit  gave  the  adTerse 
party  notice  of  the  tekiug  of  deposltioDs  so 
short  as  to  render  it  imposidble  for  his  attorney 
to  be  present  is  not  coQclualTe  evidence  of  bad 
faith  on  tbe  part  of  those  taking  the  depositions, 
■o  es  to  inTalldate  the  proceedlDgs. 

8.  A  notice  to  take  depositions  to  be  used  In 
an  action  pending  In  Oklahoma,  without  notice 
to  the  attorney  of  record  of  the  party  whose 
deposition  is  to  be  taken,  and  who  resided  In 
Oklahoma,  so  short  that  it  was  Impossible  for 
the  attorney  to  reach  the  place  where  the  depo- 
•itions  were  to  be  taken  in  time  for  such  takiDK. 

tnstifies  the  notary  before  whom  the  deposition 
I  to  be  taken  to  continue  the  case  for  a  suffi- 
dmt  nnmber  of  daya  to  allow  the  attorney  to 
be  present. 

Petition  by  M.  A.  Wogan  for  writ  of  ha- 
beas corpus.   Writ  denied. 

3.  D.  Bamett  for  petitioner.  James  Ball, 
for  respondent 

BLAND,  P.  J.  M.  A.  Wogan.  petition- 
er herein,  brought  bis  civil  suit  in  the  dis- 
trict court  of  Pottewatomle  county,  territory 
of  Oklahoma,  against  Annie  and  W.  F.  Oal* 
Inhan,  to  recover  cortato  real  estate  describ- 
ed in  the  complaint  Prior  to  October  17th 
It  was  agreed  by  and  between  the  attorneys 
of  the  respective  parties  to  the  suit  that  the 
cause  should  be  set  down  for  hearing  on 
some  day,  to  be  designated  by  the  court  dur* 
ing  the  month  of  December,  1903.  It  Is 
shown  that  Wogan  intended  to  be  present  at 
the  trial,  and  that  bis  presence  la  necessary 
to  enable  his  attorney  to  prope-ly  prosecute 
his  suit  Wogan  resides  about  tight  miles 
from  the  dty  of  Montgomery,  in  the  county 
of  Montgomery,  in  the  state  of  Missouri. 
The  attorney  of  the  Ohnahana  came  from 
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OUaboma  to  Mlssonri,  and  had  serred  on 
Wogan,  at  bis  home  in  Uontgomery  comity, 
a  notice  tliat  the  Callahans  would,  on  the 
19th  day  of  November,  at  the  dty  of  Mont- 
gomery, county  of  Montgomery,  state  of  Mis- 
souri, take  depoaitiona  before  W.  C  Hughes, 
a  notary  public,  to  be  used  as  evidence  in 
the  case  of  M.  A.  Wogan  against  Annie  and 
W.  F.  Callahan,  in  the  district  court  of 
Pottawatomie  county,  territory  of  Oklaho- 
ma. Tba  notice  was  served  on  Wogan  on 
the  17tb  day  of  October,  and  on  tbe  same 
day  a  subpoena  was  served  on  bim  to  ap- 
pear before  tbe  notary  public  as  a  witness 
In  said  causa.  Wogan  communicated  by 
wire  with  his  attorney,  who  resides  in  Enid, 
Okl.,  and  was  advised  by  blm  not  to  tes- 
tify before  the  notary,  as  tbe  proceeding 
was  not  lawful.  He  appeared,  however,  be- 
fore the  notary,  and  was  sworn  as  a  witness. 
In  answer  to  preliminary  questions  propound- 
ed by  a  local  attorney  whom  he  procured 
(Judge  Bamett),  he  stated  be  intended  to  be 
present  at  the  trial  in  Pottawatomie  coun- 
ty In  December,  1908,  and  bad  made  his 
arrangements  to  go  there,  and  would  be 
present  at  the  trial  to  testify,  and  that  bis 
presence  was  necessary  to  enable  his  at- 
torney to  properly  try  the  case.  After  so 
stating,  he  refused  to  further  depose  for  the 
following  reasons:  First  That  no  notice  of 
the  taking  of  the  depositions  bad  been  served 
on  bis  attorney.  Second.  The  notice  served 
on  blm  is  insufficient  In  t^e  under  the  laws 
of  Oklahoma  and  under  the  laws  of  tbe 
state  of  Missouri;  that  be  Is  plaintiff  In  the 
case  and  that  his  deposition  could  not  law- 
fully be  taken  in  Missouri  in  a  cause  pend- 
ing in  Oklahoma;  that  no  commission  had 
issued  authorizing  a  deposition  by  a  court 
having  jurisdiction.  Third.  That  the  deposi- 
tion was  not  attempted  to  be  taken  in  good 
faith,  but  merely  to  "flsb"  out  In  advance 
what  the  testimony  would  ba  And,  fonrtb, 
that  bis  attorney  had  advised  him  not  to 
testify  before  tbe  notary.  These  objections 
were  deemed  insnffldent  by  tbe  notary,  and 
W(^n  was  required  to  answer  interroga- 
tories pn^unded  to  bim  as  a  witness  by 
the  attorney  of  the  Oallahans.  He  refused 
to  answer  these  Inteirogatories,  and  was 
thoenpon  duly  conunltted  to  Jail  by  the  no- 
tary for  contempt  in  refusing  to  testify  as 
a  witness.  To  regain  his  liberty  he  has  peti- 
tioned this  court  for  a  writ  of  habeas  cor- 
pus.  The  writ  was  duly  Issued  and  served 
on  the  sheriff  and  ez  officio  Jailer  of  Mont- 
gomery county,  in  whose  custody  Wogan  is. 
The  sheriff  has  made  a  return  to  the  writ 
■bowing  tiiat  Wogan  Is  held  in  custody  by 
virtue  of  the  commitment  issued  by  the  no- 
tary public,  and  by  a  recommitment  ordered 
by  the  ju^ge  of  tbe  circuit  court  of  Mont- 
gomery county  on  a  hearing  before  blm  of 
a  writ  of  habeas  corpus  sued  out  by  Wogan. 
The  laws  pf  the  territory  of  Oklahoma  pro- 
Tide  that  depotftions  of  witnesses  may  be 
taken  **wlien  tbe  witness  does  not  reside  in 


tbe  county  where  tbe  action  or  proceeding 
is  pending"  (section  868,  St  1883.  p.  821); 
**that  depositions  may  be  taken  out  of  tbe 
territory  by  a  Judge,  •  •  •  notary  pub- 
Uc,"  etc.  (section  361,  St  1693.  p.  822); 
"that  prior  to  tbe  taking  of  any  deposition, 
unless  taken  under  special  commission,  a 
written  notice  specifying  •  •  •  shall  be 
served  upon  the  adverse  party,  his  agent  or 
attorney  of  record,  or  left  at  bis  usual  place 
of  abode.  The  notice  shall  be  served  so  as 
to  allow  the  adverse  party  sufficient  time  by 
the  usual  route  of  travel  to  attend  and  one 
day  for  preparation,  ezclnsive  of  Sunday" 
(section  364.  St  1893.  p.  822).  By  section 
372.  St  1898.  p.  823,  It  Is  provided  that  when 
a  deposition  Is  offered  to  be  read  In  evi- 
dence it  must  appear  to  the  satisfaction  of 
the  court  that  for  any  cause  specified  In 
section  368  tbe  attendance  of  tbe  witness 
cannot  be  procured.  By  section  831  of  said 
Statutes  it  Is  provided  that  "no  person  shall 
be  disqualified  as  a  witness  by  any  civil 
action  or  proceeding  or  by  reason  of  his 
interest  or  bis  being  a  party  or  otherwise," 
etc  From  tbe  forcing  excerpts  from  the 
sections  of  the  Statutes  of  Oklahoma,  it  will 
be  seen  that  Wogan  is  a  competent  witness; 
that  the  notice  to  take  depositions  was  prop- 
erly served  upon  him.  be  being  tbe  plain- 
tiff in  tbe  case,  and  was  sufficient  in  time 
to  authorize  the  notary  to  take  depositions 
under  the  laws  of  Oklahoma. 

1.  It  is  contended  by  the  petitioner  that 
the  law  of  Missouri  in  respect  to  the  time 
of  notice  should  be  followed  and  complied 
wltb,  as  the  depositions  were  to  be  taken 
in  this  state,  and  that  tbe  notice  was  one 
day  short  under  the  Missouri  law.  The  dep- 
osition was  not  to  be  used  in  any  court  lo 
Missouri,  but  in  a  district  court  In  the  ter- 
ritory of  Oklahoma,  and  would  be  available 
as  evidence  if  taken  In  pursuance  of  the 
laws  of  that  territory;  and  they,  not  the 
laws  of  Missouri,  control  In  respect  to  the 
taking  of  depositions  and  all  proceedings 
before  or  after  tbelr  taking,  for  the  laws 
of  Missouri  have  no  extraterritorial  force, 
and  have  no  application  whatever  to  tbe 
manner  of  taking  depositions  to  be  used  In 
evidence  In  a  foreign  Jurisdiction.  The  laws 
of  Oklahoma  authorize  notaries  public  of  this 
state  and  other  states  to  toke  depositions 
to  be  used  in  tbe  courts  of  that  territory. 
It  Is  a  universal  practice,  which  grew  out 
of  the  civil  law,  to  take  depositions  In  a 
foreign  Jurisdiction  on  a  dedlmus  or  com- 
mission, Issued  by  the  court  where  the  suit 
Is  pending,  authorizing  some  officer  or  des- 
ignated person  'in  tbe  foreign  Jurisdiction 
to  take  depositions  of  witnesses  residing  in 
the  foreign  Jurisdiction,  to  be  used  as  evi- 
dence in  the  Jurisdiction  from  which  tbe 
dedimus  issued.  This  procedure  has  been 
simplified  by  statutory  enactments  In  most 
of  the  states  and  territories,  so  as  to  allow 
tbe  taking  of  depositions  of  witnesses  In  a 
sister  Btato  or  territory  before  some  offlca 
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txagfowml  by  the  statutes  of  ttm  state 
where  the  suit  Is  pending  to  take  d^sitioiiB 
by  metely  girlng  a  wrlttoi  notice  at  the 
time  and  place,  etc.,  of  taking  such  deposi- 
tions, thus  dispensing  with  the  cominiSBlon 
and  interrogatories  usually  attached  thereto. 

2,  The  attorney  of  the  GaUobana,  without 
giving  notice  to  Wogan's  attorney  of  record 
In.  Oklahoma,  came  to  Montgomery  CUtyt 
and  there  sorred  notice  on  Wogan  to  take 
depositions,*  and  made  the  notice  so  short 
that  It  was  Impossihle  for  his  attorney  to 
reach  Montgomery  City  to  be  present  at  the 
taking  of  the  depositions.  This  conduct  has 
the  ajq^earance  of  a  desire  on  the  part  of  the 
attorney  of  the  Callatians  to  gain  an  un- 
due advantage  hy  taking  the  depoaitiui  of 
Wogan  in  the  absence  of  his  attorney,  bat 
it  Is  not  concIuslTe  tliat  the  attorney  ot 
tt»  Oallahans  was  acting  in  had  faith.  He 
declared  hefture  the  notary  tiiat  his  object 
In  taking  the  depoialtlon  was  to  secuiK  Wo- 
gan's eridence  to  use  at  the  trial,  and  the 
notary  tonnd  that  the  efEort  to  take  the 
deposition  was  In  good  faith.  If  It  was  in 
good  faith,  tbrai  there  was  no  abuse  of 
Judicial  process,  and  the  remarks  of  Judge 
Macfarlane  in  Matthews  t.  BaUroad,  142 
Mo.,  loc.  dt  660,  44  S.  W.  802.  and  the  cases 
of  In  re  Davis,  88  Kan.  408t  16  Pac  790, 
and  In  re  Oobberly,  S9  Kan.  291,  18  Pac. 
178,  cited  and  r^ed  on  by  the  petittoner, 
are  not  In  point  It  was  competent,  under 
the  laws  of  the  teriltcvy  of  Oklahoma,  for 
the  Callahans  to  take  the  deposition  of  Wo- 
gan, the  adverse  party,  he  beSag  a  resident 
of  the  state  of  Missouri,  and  It  may  be 
that  Uieir  defense  to  the  action  pending  in 
the  district  court  of  Oklahoma  rests  prin- 
cipally upon  his  evidence;  hence  the  court 
ought  not  to  interfere  to  prevent  the  taking 
of  his  deposition,  unless  It  is  manifest  that 
Judicial  process  is  being  abused.  It  Is  not 
so  manifested  In  this  case,  and  the  notary 
and  the  Judge  of  the  circuit  court  both  found 
that  the  efltnt  to  take  the  deposition  of  Wf>- 
gan  was  made  in  good  faith.  We  think, 
howevor.  if  Wogan  deedree  the  presence  of 
his  attorney  of  record  at  the  teUng  of  his 
deposition,  the  notary  should  continue  the 
taking  of  the  same  for  a  sufficient  nombw 
of  days  to  ensble  bis  sttomey  to  come  from 
Oklahoma  to  Montgomery  Ottj. 

The  petitioner  Is  remanded  to  the  custody 
of  the  Sherilf  and  ex  offldo  Jailer  of  Mont- 
gomery Oounty,  Ma 

RE7BURN  and  OOODB,  J7.,  concur. 


ATKINSON  T.  BLMOBB  et  al. 
(OooTt  of  Appeals  at  Kansas  City,  Mo.  Dee.  7, 
1908.) 

UMKRUPTOT—  DIBCHAROE  —  NOTIGB  OF  PBO- 
CBBDINOS— ACTUAL  NOTICB-NOTICB 
TO  AGENT— BVIDENCB. 
1.  Baakrqpt  Law  1898,  S  17  (Act  3ulj  1. 1898, 
C.  Ml,  80  Stat.  550  (U.  S.  Comp.  St.  IWI,  p. 
8428]),  provides  Uitt  a  discharge  in  bankroptcy 


releases  the  debts  of  the  bankrupt  ^cept  waA 
as  have  cot  been  duly  Bcbedufed,  unless  the 
creditor  has  notice  or  actual  knowledge  of  the 
proceedings  in  bankraptcy.  In  an  action  on 
notes  a^inst  an  indorser  who  liad  been  dis- 
charged in  baukruptcf ,  evidence  considered,  and 
held  sufficient  to  show  that  a  certain  person  had 
acted  as  ageut  for  the  owner  of  the  notes  at  the 
time  of  and  prior  to  the  luinkrnptcy  proceedings, 
and  that  he  had  actual  knowledge  thereof,  so 
as  to  bar  the  debt,  notwithstanding  that  the 
notes  had  uot  been  properly  scheduled. 

2.  Notice  to  an  agent  or  actual  knowledge  on 
hlB  part  of  proceedings  in  bankmptis^  consti- 
tutes notice  or  knowledge  of  the  prucfpal. 

Appeal  from  Circuit  Oourt,  Buclianan 
Oounty;  W.  K.  James,  Judge, 

Action  by  Prank  M.  Atkinson  agfllnat  Wil- 
liam Elmore  and  others.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

C  F.  Strop  and  K.  B.  Bandolph,  for  ap- 
pelUuit  Beardsl^,  Gr^ry  &  Kltshner,  tat 
respondents  Elmore  and  Ooopa. 

BLLISON,  J.  This  is  an  actloB  whereby 

plaintlfF  seeks  to  recover  from  def«idanto 
Elmore  and  Cooper  the  balances  due  on  three 
promleeory  notes.  The  defendants  pleaded  a 
discharge  in  bankruptcy  by  the  federal  court 
for  the  Western  District  of  Mtssonri.  The 
trial  was  without  a  jury,  and  judgm^t  ren- 
dered for  defendants  on  a  special  finding  of 
facts. 

It  appears  from  the  findings  of  the  trial 
court  that  defendfints  were  the  payees  In  a 
note  given  them  hy  one  OUlette  for  $2,586.88, 
secured  by  chattel  mortgage  oh  cattle.  Th^ 
sold  the  note  to  the  Oerman-Amerlcan  Bank 
of  St  Joseph,  Mo.,  and  the  bank.  In  torn, 
sold  it  to  William  and  Henry  Krug  of  the 
same  dty,  who  were  brothers,  one  being  a 
director  and  the  other  president  of  the  bank. 
J.  G.  Schneider  was  vice  president  and  active 
manager  of  the  bank.  Defendants  became 
much  embarrassed  flnandaily,  and  In  1899 
th^r  creditors,  including  the  Krugs,  gave 
them  an  extension  by  taking  new  notes  pay- 
able in  one,  two,  and  three  years.  The  notes 
were  executed  to  S.  Hegner,  which  was  the 
maiden  name  of  the  daugbter>ln-Iaw  of  one 
of  the  iECrugB,  her  husband  being  connected 
In  the  bank  with  his  father  as  an  active 
director  and  vice  president  thereof.  Defend- 
ants, however,  entered  these  new  notes  in 
their  register  as  payable  to  the  bank,  to 
whom  they  had  sold  the  original  note.  In 
1900  the  defendants  filed  voluntary  petitions 
in  bankruptcy,  and  scheduled  the  notes  as 
payable  to  the  bank.  They  were  afterwards 
discharged. 

Plaintiff  Is  assignee  of  the  notes  in  suit 
(though,  It  appears,  merely  to  collect),  and 
seeks  to  avoid  the  disctiarge  of  defendants  on 
the  ground  ttut  the  Krugs  had  no  notice  of 
the  bankruptey  proceedings.  By  sectton  17 
of  chapter  8  at  tbe  bankrupt  law  of  18DS 
(Act  July  1,  1808,  c  Ml.  80  Stat  560  [U.  8. 
Oomp.  St  1901,  p.  3428]),  a  discharge  releasee 
the  debts  of  the  bankrupt  "from  all  hla 
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provable  debts,  •  •  *  except  mdi  a* 
biTe  not  beoi  daly  aebeduled  In  time  for 
proof  and  allowance,  wltb  tbe  name  of  tbe 
credftor.  If  known  to  tbe  bankrupt,  unless 
•nch  creditor  bad  noUce  or  actual  knowledge 
of  tbe  proceedings  In  bankruptcy/'  In  tbls 
-case  tbe  defendants,  as  just  stated,  scbed- 
-nled  the  bank  as  tbe  creditor  holding  tbe 
notes  In  question.  Tb^  were  ther^ore  not 
"duly  scbeduled"  as  required  by  tbe  statute 
dted,  and  tbe  only  question  fOr  decision  is, 
did  tiie  Krugs,  or  either  of  tbem,  bare  notice 
or  actual  knowle^ce  of  Ibe  proceeding  In 
bankruptcy?  WbatoTer  notice  or  knowledge 
they  bad  was  sucb  notice  and  knowledge  aa 
was  brought  borne  to  Schneider,  tbe  manager 
-of  the  hank,  and  who  defendants  claim  was 
tbe  authorised  agent  of  tbe  Kmgs.  Tbe  trial 
court  found  tbat  Scbneldw  was  their  agent, 
and  plainlifF  contewte  that  such  finding  was 
not  Justified.  It  therefore  becomes  neces- 
sary to  ]ook  Into  the  connection  which  exist- 
ed between  Schneider  and  tbe  Krt^i. 

After  the  note  was  purchased  by  the  bank, 
and  before  It  was  sold  to  the  Krugs,  Scbnet- 
der  made  arrangements  for  Uie  pasturage 
and  care  of  the  mortgaged  cattle  securing 
the  note,  and  advanced  several  hundred  dol- 
lars of  hte  Indl^ual  money  for  that  purpose. 
He  thereby  became  intorested  In  the  mort- 
sage.  After  the  bank  sold  tbe  note  to  tbe 
Krugs  by  ludn^ng  It  over  to  the  danghtet^ 
In-law,  Schneider  wrote  to  defendants  re-  j 
minding  them  as  be  bad  told  than  **8everal  \ 
times  before"  that  the  note  was  not  owned 
by  tbe  bank,  **tmt  by  Mr.  S.  Hegner,  one  of 
our  friends  who  has  asked  me  to  look  after 
It  for  him,**  and  Ibat  **I  have  jnet  succeeded 
in  seeing  talm  and  showed  him  your  letter. 
He  Btetes  that  If  possible  he  will  attend  the 
[creditors']  meeting."  He  then  asks  that  let- 
ters be  addressed  in  his  care,  or  *'yon  may 
simply  write  me  direct"  No  one  represoitr 
ing  the  Kmgs  attended  tbe  credltom*  meet- 
ing, but  In  a  few  days  afterwards  Schntider 
went  down  to  Kansas  City,  and  accepted  the 
same  terms  of  extension  granted  by  other 
creditors.  The  Krugs  ratified  this  act  and 
accepted  tbe  three  notes  now  In  suit  These 
notes  were  made  to  Include  not  only  tbe 
amount  of  the  cnlglnal  note,  but  the  sum 
which  Schneider  advanced  for  care  of  the 
cattle.  When  the  mortgaged  cattle  were 
sold,  tbe  proceeds  were  sent  to  Sdm^w, 
and  he,  as  stated  In  bis  letter,  turned  over 
the  check  to  8.  H^er.  Thereafter,  when 
tbe  flnt  of  tbe  extension  notes  became  due, 
one  of  tbe  Kmgs  gave  It  to  Bt^hnelder  to  col- 
lect iiDd  be  vrroto  to  one  of  defendante  ask- 
ing tliat  it  be  s«ld.  Afterwards,  Sdmeldw 
returned  It  with  the  statement  that  it  could 
not  be  ccdlected,  and  advised  that  no  actum 
-be  taken  until  tbe  other  two  became  due. 
When  all  became  due,  Krug  gave  tbexn  all 
to  SclmeUer,  with  directions  to  employ  a^ 
tomeys  and  bring  suit  Tbereaft^  these  de- 
-fendante  filed  tbelr  petition  In  bankruptey,  as 
.already  stated.  The  bank  was  notified  of 


tbe  proceeding  by  the  referee.  Tbe  notice 
was  received  by  Scbneldo',  and  filed  by  bim 
with  the  papers  of  the  bank.  Schneider  then 
wrote  to  defendants^  attorneys  to  be  Inform- 
ed of  the  partlculsrs  concerning  sucb  peti- 
tion, and  for  their  (pinion  of  what  pw  cent 
of  indebtedness  would  be  paid. 

Tbe  trial  court  fbund,  aa  stated  in  tiie  spe- 
cial finding  of  facts,  that  'Schneider,  in  all 
efforte  towards  the  collection  of  the  Indebted- 
ness r^resoited  by  the  notes,  was  the  real 
and  substantial  manager  and  agent  for  and 
on  behalf  of  tbe  owners"  of  the  notes. 

After  full  consideration  of  the  statement 
at  length  of  evidence  and  facts  found  there- 
from, we  are  of  the  <^ilnlon  that  the  court 
was  amply  justified  In  finding  that  Schneider 
was  ttie  agent  of  tbe  Krugs,  and  that  he  had 
notice  of  the  proceedings  In  bankruptcy.  The 
law  Is  tiiat  nottee  to  the  agent  or  actual 
knowledge  of  the  agent  of  proceedings  In 
bankruptcy  Is  notice  or  knowledge  ot  tbe  xrln- 
clpaL   In  re  Beerman  (D.  C.)  112  Fed.  662. 

We  have  not  overlooked  tbe  argument  In 
behalf  of  plaintiff  that  there  was  no  proof 
of  Sctan^er  being  tbe  agent  of  tbe  Krugs  at 
the  time  be  received  the  notice  of  tbe  pro- 
ceedings In  bankruptcy.  And  so  we  have 
coosldraed  what  has  been  said  on  the  subject 
of  dlstlnctUm  between  notice  and  actual 
knowledge.  But  we  reject  the  argumoit  so 
advanced  by  plaintiff.  Taking  Ibe  whole 
finding  ct  facte  together,  It  Is  clear  tiut  the 
court  has  foni^  the  agency  existed  as  quoted 
above,  and,  as  already  stated,  thwe  was  am- 
ple room  to  make  the  finding.  Proof  of  agen- 
cy may  be  made  much  In  tbe  same  waj  any 
other  disputed  matter  is  ascertained.  Mosby 
V.  Com.  Co..  '91  Mo.  App.  504;  Sharp  v.  Knox. 
48  Ma  As9.  169. 

In  our  opinion  counsel  place  too  mn^ 
stress  on  some  expressions  used  by  tbe  trial 
court  In  stating  tbe  findings  of  fiicta.  Tbe 
court  does  not  at  any  part  of  It  state  any- 
thing incondstent  with  bis  final  flndliv  tbMt 
Schneider  was  agent  for  tbe  Krugs  in  all 
matten  connected  with  the  management  and 
collection  of  tbe  notes  In  controversy. 

From  the  foregoing  view  of  the  case  It  irill 
not  be  necessary  to  consider  whether  tbe  tact 
that  Schneider  had  a  Joint  Interest  In  the 
note  (thougb  not  named  ttiereln)  would  ren- 
der notice  to  him  notice  to  bis  co-ob11gees, 
regardless  of  tbe  question  of  special  agency. 

Tbe  judgment  should  be  affirmed.  All  con- 
cur. 


BOBINSON  V.  ST.  LOUIS  ft  8.  BY.  CO. 
(Court  of  Appeals  at  St  Louis,  Mo.    Dec.  1, 
1908.) 

OARRIERS-INJURT  TO  PASSBNOBRS-IMBTRtTC- 
TIONS— BURDBN  OF  PROOF-DAUAOBS-LOSa 
OF  BARNINOS  —  QUAMTUH  —  WITNBI8SES— SX- 
PKRT  TBSTIMONT  —  0R08S-BXAMINATI0N  — 
PRBJtJDICIAL  ERROR. 

1.  In  an  action  for  personal  injuries  it  was 
ounpetent  for  physlciana,  both  of  whom  attend- 
ed plaintlfl  while  tbe  Injuries  were  fresh,  to 
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tutUy  tiut  the  cvrratore  of  plalntifFB  wpitu 

was  doe  to  the  injiuy,  aud  that  it  would  in- 
crease rather  than  decrease  on  account  of  the 
weak  condition  of  his  leg,  where  plaintiff  tes- 
tified that  iMior  to  the  injuries  he  was  straight 
and  had  no  ciuratnre. 

2.  Defendant  in  a  personal  injury  action  was 
not  prejudiced  bf  cross-examination  of  his  ex- 
pert medical  wituess,  which  elicited  a  state- 
ment that  a  physician  who  attended  plaintiff 
was  in  a  better  position  to  form  an  oEtinion  of 
the  nature  and  character  of  the  injuries  than 
one  who  must  form  his  opinion  on  a  mere  hypo- 
thetical question. 

3.  In  au  action  for  Injuries  to  a  paasenser,  an 
instruction  that  defendant  wag  liable  it  plain- 
tiff was  Injured  In  consequence  of  a  head-end 
collision  of  its  cars,  if  defendant's  servants  in 
charge  of  the  car  could  have  prevented  such 
collision  by  the  uercise  of  tliat  high  degree  of 
care  which  would  have  been  exercised  by  care- 
ful, skillful,  railroad  emjrfoyCs  under  similar 
drcumstancea,  was  a  correct  itatemoit  of  the 
law. 

4.  The  collision  of  street  cars  mnniDg  in  oppo- 
site directions  on  the  same  track  is  pnma  fade 
evidence  of  negligence  in  an  action  for  passen- 
ger's injuries,  which,  when  ahown,  shifts  the 
burden  on  defendant  to  show  by  a  preponder- 
ance of  evidrace  that  the  coUidon  was  not  due 
to  its  faulL 

6.  Svldence  that  plaintiff  Id  a  personal  injury 
action  was  in  the  race-horse  business,  that  prior 
to  the  injury  he  did  his  own  training,  but  that 
after  the  injury  he  had  to  employ  a  trainer  all 
the  time,  aud  that  his  earnings  had  been  f  10,000 
per  annum  over  and  above  bets,  was  sufficient 
to  authorize  the  sabmissioD  of  loas  of  eaniings  as 
an  element  of  damages. 

6.  In  an  action  for  injuries  to  a  passenger, 
when  there  was  evidence  that  ^aintilz  was  bad- 
ly injured,  suffered  great  pain,  turned  gray, 
was  partially  paralysed  in  bis  left  leg,  which 
was  reduced  In  size,  causing  him  to  limp,  that 
his  spine  had  a  curratore  which  would  tend  to 
increase,  and  that  he  paid  out  large  sums  for 
physicians  and  narses'  services,  and  for  room 
rent  in  a  hospital,  a  Terdlet  for  92,S0O  was  not 
exeesstra. 

Appeal  from  St  Lonla  CUcntt  Oonrt;  J. 
A.  Blevlns,  Judge. 

Acttam  by  Harry  Robiiwon  against  the  St 
LoDla  A  Snbnrbaii  Railway  Oompany.  From 
a  jadgment  for  plalntllE,  defendant  appeal!. 
Afflrmed. 

Dawson  ft  Oarrln,  for  appellant  Jamea 
M.  Sutherland,  for  respondent 

BLAND,  P.  J.  Plaintiff,  on  August  28> 
1901,  was  a  passenger  on  one  of  defendant's 
Btreet  cars,  which  he  had  boarded  for  the 
purpose  of  being  carried  to  the  Klnloch  race 
course,  in  the  county  of  St  Lonls.  On  the 
way  there,  there  was  a  head-end  collision  of 
the  car  on  which  plaintiff  was  a  passenger 
and  another  one  of  defendant's  cars,  oc- 
casioned by  the  negligence  of  the  defend- 
ant's motonnan  in  charge  of  the  car  on 
which  plaintiff  was  a  passenger,  in  falling 
to  turn  in  on  a  switch  to  enable  the  other 
car  to  pass,  as  required  by  the  rules  of  the 
defendant  compsny.  The  motorman  teatl- 
fled  that  the  m:.  .ike  was  made  on  account 
of  a  lapse  of  his  memory  as  to  the  switch 
he  should  take.  When  the  cars  collided  the 
plaintiff  was  ttrown  Tiolently  and  with  great 
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totee  across  the  back  of  flie  seat  In  front 
of  the  <Hie  occupied  tqr  him,  and  wu  atrock 
on  the  back  by  aome  object  in  the  car.  The 
evidence  is  all  one  way  that  plaintiff  was 
badly  injured,  and  that  he  suffered  great 
pain,  and  paid  ont  a  considerable  som  to 
physicians  and  nurses  and  for  room  rent  in 
a  hospital  while  being  treated  for  the  In- 
jury. Bat  there  Is  a  conttorersy  as  to  the 
permanency  of  the  InJuites.  On  tbe  part  of 
phUntlff  the  eridence  allows  that  the  injury 
caused  him  to  turn  gray;  caused  partial 
paralysis  to  his  left  1^,  and  that  it  Is  re- 
duced in  size.  Is  weak,  and  causes  blm  to 
walk  wltik  a  halting  and  limping  gait;  that 
his  spine  has  a  curvature  resnlting  from  the 
Injury,  and  that  the  cumture  will  Increase 
rathOT  than  dlmlnlab  on  account  of  the  man- 
ner  In  which  plaintiff  la  compelled  to  walk* 
caused  from  the  defect  In  his  left  leg.  On 
the  part  of  tte  def«idant  the  evidence  trade 
to  sbow  tbat  the  plalntifl  had  entlr^  re- 
covered from  tbe  Injury,  and  that  at  Oe  trial 
he  was  simulating  the  curvature  of  his  spine 
and  the  limp  In  his  walk.  The  jury  found 
for  plaintiff,  and  assessed  hta  damages  et 
|2,00a  After  saving  its  exceptions  in  the 
usual  way,  d^ndant  ^pealed. 

Drs.  jr.  W.  and  W.  W.  Vaughn,  witnesses 
for  the  plaintiff,  were  pwmitted,  ovw  the 
objection  at  defendant  to  testify  lhat  the 
curvature  tt  plaintiff's  ^dne  was  due  to  the 
Injury,  and  that  It  would  Increase  rather 
than  decrease  on  account  ot  tbe  weak  con- 
dition of  plalnturs  toft  leg.  Dr.  J.  W.  Vaoghn 
attended  plalntifl,  snd  treated  hUu  tor  the 
Injury.  Dr.  W.  W.  Vaue^  examined  blm 
while  he  was  still  confined  to  his  bed,  and 
assisted  Dr.  J.  W.  Vaughn  to  place  blm  In  a 
plaster  of  paris  cast  Tbey  acquired  an  opin- 
ion of  tbe  nature  and  character  of  the  injury 
from  personal  examinations  of  tbe  Injurtee 
when  they  were  fresh,  and  from  such  ex- 
aminations woe  qualified  to  give  an  int^- 
llgent  opinion  as  to  the  sets  already  k»o- 
dnoed  and  that  would  jwobably  ensue  from 
the  nature  and  character  of  the  Injuries. 
On  the  assumption  that  the  plaintiff,  ^tor 
to  the  Injury,  waa  straight  and  had  no  cur- 
vature, as  he  testified  he  was,  we  think  it 
was  competent  for  those  physicians  to  tes- 
tify that  the  stooped  condition  of  plalntifl 
waa  caused  by  the  injury. 

Dr.  Thompson  testified  as  an  exp«t  for 
defendant  He  was  asked  on  cross-examina- 
tion If  Oe  pbyalcian  who  attended  plaintiff 
was  not  In  a  better  position  to  form  an 
opinion  of  the  nature  and  character  of  tbe 
injuriea  Iban  one  who  must  farm  his  o^- 
lon  on  a  mere  hypothetical  queatlon.  This 
qnesti<m  vras  objected  to  by  defendant  The 
objection  was  ov«Tuled,  and  defendant  ex- 
cepted. The  ruling  Is  assigned  as  error.  It 
seems  to  ns  tbat  tbe  qnestUm  answers  Itself; 
for  it  Is  self-evident  tbat  a  physician  who 
has  seen,  examined,  and  treated  a  physical 
injury.  If  he  Is  equally  skilled,  is  better 
qualified,  by  reason  of  bis  superior  Informa- 
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tlon,  to  judge  at  the  character  and  extent  of 
the  Injury,  than  one  who  must  form  Ui  opin- 
ion from  a  mere  verbal  dMcr^ptioQ  of  the 
Injury,  and  we  cannot  we  how  the  defend- 
ant vas  prejudiced  by  tbe  annrer  ctf  Dr. 
Thompson  to  tbe  anestion;  for  tbe  ume  an^ 
■wer  vonld  natnrally  vprlns  up  in  tbe  mind 
of  erery  Joror,  and  a  jnry  would  so  con- 
dude  without  the  question  being  asfced. 

Instructions  numbered  1*  8^  and  4,  Blven 
for  plaintiff,  are  contended  by  defendant  to 
be  wroneoos.  They  are  as  followa: 

"iXi  If  tbe  Jnry  find  from  the  evidence  In 
tills  case  that  tlie  defendant,  on  the  28tb 
of  Aoffttst,  1001,  was  operating  tbe  cars  men- 
tioned In  tbe  evidence  for  tbe  purpose  of 
carrying  passengers  for  hire  as  a  street  rail- 
way; and  if  the  Jury  further  find  from  tbe 
evidence  that  tbe  defendant  by  its  servant 
In  cliarge  of  one  of  said  cars,  received  plain- 
tiff as  a  passenger  thereon  at  or  near  Wells 
Station,  to  be  carried  as  such  passenger  up- 
on said  car  to  a  point  on  defeidant's  rail- 
road at  or  near  BUnlocb  race  track  in  St 
Louis  county,  Mo.,  and  that  tbe  plaintiff 
paid  bis  fare  as  such  passenger;  and  if  the 
Jury  furth^  find  from  tbe  evidence  in  this 
fiase  that  whilst  the  plaintiff  was  such  a 
passenger  on  said  car,  being  so  carried  to 
bis  point  of  destination  aforesaid,  and  be- 
fore he  reached  his  said  point  of  destination, 
the  car  in  which  he  was  sudi  paas^iger  was 
collided  with  by  another  of  defendant's  cars 
going  the  opposite  direction  on  the  same 
track,  and  that  thereby  plaintiff  was  injured 
—then  the  defendant  is  liable  In  this  case,  if 
the  defendant's  servants  In  charge  of  Its 
said  car  could  have  prevented  said  collision 
by  tbe  exercise  of  a  high  degree  of  care,  such 
as  would  have  been  exercised  by  careful, 
aldUfol  railroad  employes  under  tbe  same 
and  similar  circumstances." 

The  Jury  are  instructed  by  tbe  court 
that  if  the  Jnry  believe  from  the  evidence 
that  plaintiff  was  a  passenger  lawfully  on 
board  of  tbe  defendant's  street  car  at  the 
time  of  the  coUlslon  appearing  In  evidence, 
and  received  Injuries  therein,  then  the  bur- 
den of  proof  is  shifted  upon  the  defendant 
to  show  to  the  aatlBfactlon  of  the  Jury  that 
said  collision  was  caused  through  no  negli- 
gence fjr  carelessness  of  defendant's  agents, 
and  unless  It  la  so  shown  tbe  Jnry  should 
find  a  verdict  for  plaintiff. 

"(4)  If  the  Jury  find  for  tbe  plaintiff  they 
should  assess  his  damage  at  such  sum  as 
tbey  believe  from  the  evidence  will  be  a  fair 
compensation  to  him,  subject  to  the  limita- 
tions of  the  other  InstructionB  given  herein: 
First.  For  any  pain  of  body  or  mind  which 
tbe  plaintiff  lias  suffered  or  will  suffer  by 
reason  of  his  Injuries,  and  directly  caused 
tfiereby.  Second.  For  any  loss  of  earnings 
from  his  business,  directly  caused  by  his 
disability  to  attend  to  his  business,  which 
the  plaintiff  has  or  will  hereafter  have  sus- 
tained, directly  caused  by  bis  Injures.  Third. 
For  any  expenses  for  medicine,  nursing,  medp 
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leal  or  surgical  attention  which  the  plaintiff 
has  necessarily  Incurred,  or  will  hereafter 
necessarily  incur,  directly  caused  by  the 
said  injuries,  in  seeking  relief  tlierefrom." 

In  wtiat  particular  Nos.  1  and  8  are  er- 
roneous is  not  speclflcally  pointed  ont  by  de- 
fendant. That  they  properly  declared  the 
law  of  the  case  we  have  no  doubt  The  col- 
lision of  the  cars  running  in  opposite  direc- 
tions on  tbe  same  track  was  prima  facie 
evidence  of  defendants  negligence.  When 
shown,  the  burden  was  shifted  on  defendant 
to  show  by  a  preponderance  of  the  evidence 
that  the  collision  was  not  due  to  Its  fault. 
Malloy  T.  Ballway  (Mo.  Sup.)  73  S.  W.  109; 
dark  V.  Railroad,  127  Mo.  197.  29  S.  W. 
1018. 

The  objection  to  tiie  fourth  Instruction  la 
that  it  authorized  damages  for  loss  of  earn- 
ings In  business.  Tbe  contentlpn  is  that 
there  la  no  evidence  ot  such  loss.  We  think 
the  defendant  missapprehends  the  evidence. 
Plalntifl  testified  be  was  in  the  race-horse 
business,  buying  and  selling  race  luwses, 
training  tbem  and  putting  them  on  race 
tracks;  tibat  before  tbe  injury  be  did  bis  own 
training,  but  after  tbe  injury  be  was  not 
able  to  train  his  horses,  and  bad  to  hire  and 
keep  in  his  employ  a  trainer  all  the  time; 
that  bis  AariitiigM  had  been  $10,000  per  an- 
num over  and  above  any  money  be  had  made 
by  bets  on  races.  Hence  there  was  evidence 
of  profits  In  bis  bnalneeB  and  loss  In  those 
proats  by  being  compelled  to  tiuirease  the 
expense  of  his  business  to  the  extent  of  hir- 
ing a  special  trainer. 

It  appears  to  us  from  all  tiie  evidence  in 
tbe  record  that  tbe  plaintiff  bad  a  very 
merltorlons  case,  and  that  it  was  tried  with- 
out prejudicial  error.  The  vordlet  is  a  mod- 
erate one,  in  view  of  tbe  sevodty  and  ex- 
tent of  the  Injury.  The  Judgment  ta  man- 
ifestly tor  the  right  party,  and  is  afllrmed. 

OOODB  and  BEYBURN,  JJ..  ooncnr. 


HBDBIX  T.  CHIOAOO,  B.  L  ft  P.  BT.  Oa 
(Court  of  Appeals  at  St  Lools,  Mo.  Dee.  1, 
1908.) 

OARKISHHBNT  —  JUBISDICTIOH  —  SBRTICE  ON 
DEPENDANT  OUTSIDE  THE  STATE— STATUTE 
—  AFFIDAVIT  —  8UFFICIBNCT  —  DIVORCE  — 
PBRSONAZi  JUDGMENT. 

1.  A  garnishee  must  make  the  defense  that 
the  Jodgmeut  upon  which  tbe  writ  of  sarnish- 
ment  is  based  Is  void  for  want  of  Jurisdiction. 

2.  Under  Rev.  St.  1899,  S  582,  providing  for 
actual  service  of  process  on  a  defendant  ontside 
the  state  In  divorce  and  other  proceedings,  and 
regniring  afBdavit  in  conformity  to  oae  set  oat 
in  section  675,  stating,  amou^  other  things,  that 
the  ordinary  excess  of  law  cannot  be  served  "in 
this  state"  m  the  manner  prestvllMd  by  law, 
an  affidavit  otherwise  suffideut,  but  omitting 
tbe  phrase  "in  this  state,"  is  void. 

3.  Process  issued  under  Rev.  St  1899,  |  582, 

Srovtding  for  actual  service  of  process  on  a 
efendant  outride  the  state  in  divorce  and  other 
proceedings,  on  an  affidavit  required  thereby, 

f  L  Sea  OamlBhiiMiit  voL  U,  Cant  Dis.  I  Mk 
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Dot  bi  conformity  with  one  let  ont  In  MCtlon 
-fi76,  as  required  therein,  confers  no  jariBdictioa 
oa  the  trial  court  over  the  defendant. 

4.  Hev.  St  18d9,  }  &82  proTiding  for  actaal 
serrice  of  process  on  a  defendant  ODtside  the 
state  in  divorce  and  other  proceedings,  does  not 
contemplate,  nor  attempt  to  aathorixe,  a  per- 
Boual  judgmmt  baaed  on  such  serrice,  so  that 
a  judgment  for  alimonr  rendered  thereon  is 
Toid. 

Appeal  from  St  Louis  Clrcoit  Court;  Daniel 
a.  Taylor,  ^udge. 

Action  by  Maggie  F.  Hedriz  against  Wil- 
liam P.  Hedrlx  and  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  garnishee. 
From  a  Judgment  quashing  the  writ  of  gar- 
nishment, plaintiff  appeals.  Affirmed. 

Jas.  J.  O.  Donohoe.  for  appellant  Sale  & 
■Sale,  for  respondent 

BEYBUBN,  J.  In  a  statutory  proceeding 
for  divorce  brongbt  In  the  drcolt  court  of  the 
<Atr  of  St  Louie  hy  appellant,  detoidant 
therein,  WilUam  P.  Hedrix,  was  served  by 
delivery  to  him,  June  1,  190%  In  the  county 
of  Colfax,  territory  ot  New  Mexico,  by  the 
■berlfl  ot  that  coun^,  of  a  cc^y  of  the  pett- 
tton  and  nimmone.  At  the  October  tom, 
1902,  the  return  term,  defendant  failed  to  ap- 
pear In  the  cause,  and  a  de&nlt  was  granted 
October  16,  1902,  and  November  &th  follow- 
ing, upon  a  hearti^  final  judgment  was  ren- 
dered—additional to  awarding  tfalnttff  a  di- 
vorce and  other  relief  askedrHirderlng  de- 
fendant to  pay  to  plaintiff  the  sum  of  $20 
per  month  alimony,  tlie  first  payment  to  be 
made  on  Uie  16th  day  of  November,  1002, 
and  a  like  sum  on  the  I6IA1  day  of  each 
month  thereafter.  An  execution  was  issued 
upon  this  judgment  March  H,  180B,  and  a 
writ  of  garnishment  flnrennder  served  npon 
respondent  on  tiie  same  day.  returnable  to 
the  JMivrll  t«m  of  the  court  Appellant  filed 
Interrogatories  at  fbe  return  twm,  and  the 
garnishee  filed  a  motion  to  guash  the  writ 
of  garnishment,  assigning  a  series  of  reasons 
why  tlie  judgment  for  alimony  against  the 
deftedant  In  the  cause  for  divorce,  upon 
which  the  writ  of  garnishment  was  Issued, 
ms  void,  and  the  latter  writ  should  be 
quashed.  The  court  overruled  plaintiff's  mo- 
tion tot  judgment  against  the  garnishee  for 
failure  to  make  answer  to  the  Interrogatories 
submitted,  and  sustained  the  garnishee's  mo- 
tion to  quash  the  writ  of  garnishment;  and, 
after  proper  preliminaries,  plaintiff  has  ap- 
pealed. 

1.  It  devolved  upon  the  gamidiee,  not  mete- 
ly  as  the  exenlaB  of  a  right,  but  also  as  a  du^, 
and  In  self-protection,  to  make  the  defense 
that  tiie  judgment  upon  which  the  writ  of 
gamlshmmit  was  based  was  void  for  want 
of  jurisdictltm.  If  the  court  rendering  the 
original  judgment  had  attenq)tBd  to  exercise 
jurisdiction  without  any  1^1  foundation,  the 
whole  proceeding  was  void,  and  no  property 
or  credits  of  defendant  could  be  divested 
through  It;  and  a  garnishee  voluntarily  sub- 
mitting to  judgment  for  any  amount  in  his 


hands  belonging  to  the  defendant,  wlthotit 
IntNpoalng  the  defense  oi  absence  of  jorlB- 
dlction,  would  neither  be  protected  tn  the 
subsequent  p^rment  of  such  judgment,  nor 
discharged  from  the  indebtedness  as  against 
defradant,  who  could  be  derived  of  his 
proper^  only  by  due  process  of  law.  Ma> 
cantile  Co.  v.  BetUes,  08  Mo.  App.  884.  In 
the  words  of  an  eminent  commentator:  "It 
follows,  hence,  that  a  garnishee  must,  for 
his  own  protection,  inquire,  flxst,  whether  the 
court  has  jurisdictloa  of  the  detendant;  and 
next,  whether  it  has  juiisdictiOT  of  himself. 
If  jurisdiction  exists  as  to  both,  he  has 
no  concern  as  to  the  eventual  protection 
which  the  jn^tement  of  the  court  will  afford 
him;  tt  will  be  complete."  Drake,  Attaeb- 
ment,  I  60B. 

2.  It  is  xttgsA  that  Oie  garnishee  could  not 
adlaterally  Inquire  into  the  validly  ot  tta* 
judgm«it,  bui^  where  thia  Interests  of  a 
stranger  to  record  are  about  to  be  af- 
fected by  the  enforcement  of  the  judgment, 
the  latter  may  show  that  it  was  rendered 
without  jurisdiction.  Bussell  v.  Grant,  122 
Ma  181,  26  &  W.  968,  43  Am.  St  Bep.  663. 
And  the  role  In  this  state  has  been  doclared 
to  be  that  '^e  qoestlmt  of  jmisdlction  mutt 
be  tried  by  the  whole  reond.  Where  it  ap- 
pears from  the  whole  record  that  the  court 
had  no  Jurisdiction,  either  over  fiw  pwson  or 
Babjectmatter.  the  judgmoit  is  void,  and  will 
be  so  treated  in  a  orflateral  proceeding." 
Adams  T.  Cowles,  96  Mo.  607.  8  8.  W.  711,  6 
Am.  St  Bep.  74:  Hiles  v.  Bute,  121  Mo.  248, 
26  S.  W.  864. 

8.  The  numerous  grounds  assigned  by  the 
garnishee  for  quashing  the  garnishment  writ, 
condensed,  are  founded,  first,  upon  an  attack 
on  the  affidavit  ct  plaintiff  to  the  petltiiHi 
for  divorce,  as  not  conforming  to  the  statute; 
next,  upon  the  i»opoaitlon  that  the  trial 
court  had  no  jurisdiction  of  tlie  person  of 
d^mdant  and  the  ju^pnoit  U  enforced, 
would  deprive  him  of  his  property  without 
due  process  of  law;  and,  again,  that  the 
judgment  as  rendered  was  Tiolattve  of  the 
thirtieth  section  of  the  OonstltaUon  of  the 
state  of  Missouri,  and  of  the  fourteenth 
amendment  of  the  Oonstittition  of  the  United 
States,  in  substance,  providing  that  no  per^ 
son  should  be  deprived  of  life,  liberty,  or 
property  without  doe  ptoceas  ot  law,  and.  If 
enforced,  would  dq^ve  deffendant  of  his 
property  without  due  process  <tf  lav.  The 
concluding  reasons  entmerated  tm  the  quash- 
ing of  the  writ  Impugn  tlie  eonstitatlonallty 
of  section  682  of  tiie  Bevlsed  Statutes  of 
1880,  as  contravening  aHke  the  provlstons  of 
the  above  ssction  <tf  the  stats  Oonstltation 
and  of  the  fourteenth  amendment  ot  the 
federal  Constitution,  and  this  court  la  pre- 
cluded from  their  consideration,  and  they  are 
not  essential  to  the  proper  detwmlnation  ot 
the  controlling  proposition  presented.  A  pro> 
ceedlng  for  divorce  Is  a  proceeding  in  rem, 
only  affecting  the  marital  status  of  tbe  par* 
tieo  to  the  marrlaae  veiatltmshlp;  and  a  jndg- 
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ment  rendered  upon  coustmctlTe  serrlce,  and 
In  conformity  to,  and  valid  nnder,  tbe  law 
of  tbe  state  where  tbe  petitioner,  bona  fide, 
\f  a  domiciled  citizen,  Is  valid  In  otber  Btates, 
as  well  as  wbere  the  Judgment  Is  awarded. 
HamlU  T.  Talbott,  72  Mo.  App.  22;  Oonld 
T.  Crow,  ST  Ho.  200;  2  Black,  Judgments 
(2d  Ed.)  IS  925,  928,  929,  931,  982.  The  meth^ 
od  of  actual  service  of  process  npon  defend- 
ant beyond  the  territorial  limits  of  tbe  states 
authorized  by  the  statute,  takes  tbe  place 
of  tbe  constructive  service  by  publication 
provided  by  a  preceding  section.  Sections 
675,  SS^  Bev.  St  1S99.  But  to  legalize  and 
render  effective  the  IsBuance  of  process,  and 
to  secure  the  Jurisdiction  of  the  court  by 
service  upon  the  defendant,  tbe  statntory 
requirements  should  be  observed  with  scru- 
pulous accuracy.  Murdock  r.  Hlllyer,  46  Mo. 
App.  287;  Russell  v.  Grant.  122  Mo.  161,  26 
S.  W.  9S8.  43  Am.  St  Rep.  663.  Tbe  statute, 
under  the  authority  of  which  this  process 
was  intended  to  be  obtained,  prorides  that 
If  tbe  plalntlfF,  in  any  of  the  causes  men- 
tioned In  section  576,  of  which  divorce  is  one, 
■hall  make  the  affidavit  required  by  su<di 
■ectlon,  Apd  file  In  tbe  cause  proof  of  service 
of  process  on  any  defendant,  in  conformity 
with  the  provisions  of  the  section,  thereln- 
efter  provided,  the  order  of  publication  pro- 
Tided  in  section  076,  and  proof  of  Its  publi- 
cation under  section  681,  shall  be  dispensed 
with.  The  form  of  the  afQdavit  under  sec- 
tion Sn  shall  state  that  part  or  all  of  the 
defendants  are  nonresidents  of  the  stste,  and 
cannot  be  served  in  this  state  In  the  manner 
prescribed  in  this  chapter.  The  affidavit  ac- 
ctnnpanylng  the  petition  for  divorce,  omitting 
tbe  statutory  langnas^  peculiar  to  the  divorce 
proceeding,  continoes,  '*and  that  the  said  de- 
fendant is  a  non-resident  of  tbe  city  of  St 
Louis  and  state  of  Missouri,  and  that  the 
ordinary  process  of  law  rannot  be  served  up- 
on hlni.'*  The  Important  and  significant 
words.  *1n  this  state,"  are  not  foand  therein, 
and  their  absence  lenders  the  affidavit  nei- 
ther literally  nor  substantially  in  accwd  wltb 
the  statute;  and  the  process,  therefore,  was 
Issned  without  warrant  of  law.  and  was  void, 
and  conferred  no  Jorisdictlon  over  defendant 
Dpon  the  trial  court 

4.  In  the  oi^on  of  tbla  conr^  a  Irne  and 
correct  Interpretation  of  section  682  of  the 
•tatnte  does  not  omtemplate,  nor  attempt  to 
aottwrice,  nor  does  It  purpose,  a  per8<»ial 
judgment  based  upon  service  of  process  on 
defendant  b^ond  the  boundaries  of  the  state 
of  Missouri.  Whatever  views  at  times  may 
have  prevailed  In  other  states  (2  Preemant 
Judgments  [4Ui  Ed.]  |  667),  the  courts  of  Mls- 
eouri  early  recognized  the  principle  that  the 
anOiority  of  a  Judicial  tribunal  was  confined 
to  the  territorial  limits  of  the  state  estab- 
Ushliv  It,  and  tbe  Ihie  of  decisions  In  tins 
state  recognizing  that  Involuntary  Jurisdic- 
tion could  be  acquired  of  the  person  ctf  de- 
fendant only  by  service  of  process  npon  him 
within  the  Hmlts  of  flie  state  la  unbroken. 
77B.W.— 82 


Smith  V.  McGutchen.  38  Mo.  415;  Wilson  v. 
Railway,  108  Mo.  588,  18  S.  W.  286,  82  Am. 
St  Rep.  624;  Latimer  v.  Railway,  48  Mo. 
I  105,  97  Am.  Dec.  878;  Ellison  v.  Martin,  63 
i  Mo.  676.  The  case  of  Ellison  v.  Martin,  68 
Mo.  675,  differed  from  the  case  at  bar  only 
In  the  respect  that  service  was  had  upon  tbe 
defendant  by  publication,  in  lleu  of  the 
method  of  persona)  service  now  substituted 
by  statute,  and  resorted  to  herein.  Ttie  Judg- 
ment for  alimony  therein  was  held  void,  as 
was  the  title  obtained  by  execution  sale  there- 
under; and  the  court,  in  turn,  holds  that  the 
Legislature  never  contemplated  that  general 
Judgments  might  be  rendered  merely  on  pub- 
lication of  notice,  without  appearance  of  the 
defendant. 

Alike  on  principle  and  authority  the  Judg- 
ment for  alimony  In  the  divorce  proceeding 
was  void,  the  garnishment  writ  ri^tly  quash- 
ed, and  tbe  Judgment  of  tbe  lower  court  ,  la 
affirmed. 


BLAND,  P.  J.,  and  600DB,  J«  concur. 


STATS  V.  LAWRENCE. 

(Supreme  Court  of  Missouri,  Divirion  No.  2. 

Dec.  0,  1803.) 

FAIjSB  ROPRBSEKTATIONS— RHASONABLBNBSa 
—INFORMATION  —  RBPUONANGT  —  INSTRUO- 
TI0N8  —  8UPFICIENCY  —  COMPATIBIIJTT  — 
6CHOOL  DISTRIOTS-POWSRS  OF  DIKBCTORS 
— ISBUANOB  OP  WARRANTS  — TAUDITT  —  BD- 
PERINTBNDBNT  OT  BGHOOU  —  UUITATION 
OF  POWERS  —  PRBSnUPTIOKS  —  KNOWLBDOB 
OP  LAW. 

1.  Under  Rev.  St.  1899,  %  9761,  relative  to 
tiis  meetings  <it  ■ehoo]  directors  and  the  ap- 

Soiutmeiit  of  a  cleric,  and  providing  that  each 
irector  shall  have  due  notice  of  the  time,  pUce, 
and  purpose  of  meeting,  and  that  the  clerk 
shall  keep  a  correct  record  of  their  proceedings. 
In  order  to  issue  a  binding  warrant  for  tne 

Sordiase  of  books  the  directors  most  meet  as  a 
oard,  with  a  clerk  to  record  tbe  proceedings, 
and,  as  a  body,  make  the  parchase,  and  order 
the'  warrant  drawn  in  conformity  to  statute. 

2.  A  conviction  of  attempting  to  procure  a 
school  warrant  by  false  pretenses  cannot  be 
sustained  If  the  warrant  procured  by  defend- 
ant was  a  legal  obligation  sgamst  the  district 

3.  Th««  can  be  no  offense  of  procorlng  or 
attempting  to  procure  by  false  pretenses  a  legal 
school  warrant  from  school  directors,  when  sach 
directors  had  no  power  or  aathonty  to  issue 
such  a  warrant 

4.  In  a  prosecution  for  attempting  to  proeore 
a  legal  school  warrant  by  false  pretenses,  the 
procnrement  of  which  failed  because  the  war- 
rant obtained  was  issued  by  the  directors  when 
not  at  a  legal  meeting,  an  instruction  that  de- 
fendant would  be  guil^.  If  the  mily  thing  which 

{irevented  the  warrant  from  btSng  a  legal  ob- 
Igation  was  the  lack  of  power  of  the  direct- 
ors to  Issne  a  legal  warrant  was  erroneous  in 
failing  to  Inform  the  jury  as  to  the  proper 
course  to  be  pursued  by  the  directors  in  order 
to  Issue  a  legal  warrant  and  direct  them  In 
the  application  of  the  false  statement  to  the 
directors  under  such  circumstances. 

6.  An  information  for  attempting  to  procure 
a  legal  school  warrant  by  false  representations, 
inducing  the  purchase  of  books  by  a  school  dis- 
trict, aiU^clng  that  dtfendant  represented  (1) 
diat  he  was  tile  agmt  e(  the  State  Board  of 


T  I.  See  FbIm  PrctenseB.  vol.  O,  Cent.  Die.  |  tT* 

Digitized  by  Google 


498 


T7  SOUTHWESTBRN  REPORTER. 


EdacatioD,  (2>  that  tbe  Board  of  EdaoatioD  had 
approved  the  books,  fS)  that  such  Board  had 
made  a  contract  with  the  book  company  to  sap- 

Ely  the  books,  (4)  that  the  State  School  Saper- 
itendent  had  mad«  a  contract  with  defoiaant 
to  introduce  the  booki  in  tbe  school  diatriet, 
aod  to  aell  the  aame  and  collect  therefor,  was 
bad  for  repugnancy  and  inconsistency, 

6.  School  directors  are  presumed  to  know  that 
tbe  law  (Rot.  St.  1808,  i  9859)  vrobibits  the 
State  Superintendent  oC  Public  Schools  from 
acting  as  agent  for  any  antbor,  publisher,  or 
bookseller. 

7.  False  representations  made  to  school  di- 
rectors to  the  effect  that  the  person  making 
them  was  agent  of  the  State  Board  of  Educa- 
tion, and  of  the  School  Superintendent,  who 
had  approTed  of,  and  had  made  contracts  with 
a  supply  house  to  furnish  the  school  districts, 
certain  books,  which  tbe  law  obliged  such  dis- 
tricts to  purchase,  were  so  absurd  as  not  to  be 
calculatea  to  decelTS  a  reasonable  man,  and 
were  insufficient  to  form  the  basis  of  a  criminal 
prosecution. 

8.  In  a  prosecution  for  the  attempted  pro- 
curement of  a  school  warrant  by  false  repre- 
sentations, inducing  the  purchase  of  books  by 
school  directors,  an  instruction  to  find  defend- 
ant Ruilty  if  be  represented  that  he  was  agent 
of  the  State  Board  of  Education,  and  of  the 
School  Superintendent,  who  had  approved  of, 
and  made  a  contract  with  a  supply  bouse  to 
furnish  school  districts,  certain  books,  which 
the  law  obliged  such  districts  to  purcbase,  was 
erroneous  in  that  it  conflicted  with  instructions 
for  defendant  that  he  had  the  right  to  sell 
books  approved  by  the  superintendent,  and  rep- 
resent them  as  having  been  so  approved,  and 
that  be  could  not  be  convicted  for  representa- 
tions as  to  the  law  or  the  legal  duties  of  sdiool 
districts. 

9.  In  a  prosecution  for  attempting  to  procnre 
a  legal  school  warrant,  by  false  pretenses,  in- 
ducing school  directors  to  purchase  hooks,  evi- 
dence examined,  and  ibeld  Insufficient  to  sustain 
a  conviction. 

Appeal  from  Olrcait  Oonrt,  Gnmdy  Ooun- 
tar:  Parts  €•  St^p,  Judge. 

W.  B.  Lawrence  was  convicted  of  attempt- 
ing to  procure  a  school  warrant  by  fblse  rep- 
resentationB,  and  appeals.  BerersedL 

F.  B.  Ellis  and  G.  A.  Loomls,  for  appel- 
lant. Edward  C.  Grow,  Att7>  GeD.t  umI 
Bruce  Bamett,  for  the  State. 


FOX,  J.  Tbe  defendant  was  tried  at  the 
November  term,  1902,  in  the  Orundy  county 
circuit  court,  upon  an  Information  in  four 
counts.  The  conviction  was  upon  tbe  first 
count,  which  charged  tbe  defendant  with  an 
attempt  to  obtain  by  false  representations 
and  pretenses  a  school  warrant  of  the  value 
of  $37.60  from  incorporated  School  District 
No.  fSgbt  (9;  township  sixty-one  (81),  range 
twenty-three  (23),  In  Marlon  township, 
Grundy  county,  Mo.,  and  from  O.  D.  Axtell, 
C.  E.  Banta,  and  Ed  Urton,  tbe  directors 
thereof.  In  another  count  of  tbe  Information 
defendant  was  charged  with  obtaining  such 
school  warrant  by  such  false  pretense. 

The  first  count  In  the  Information  upon 
which  defendant  was  convicted,  omitting  cap- 
tion, Is  as  follows:  *'Gomes  now  Hugh  0. 
Smith,  prosecuting  attorney,  within  and  for 
Orundy  county,  Missouri,  and  on  his  oath 
of  office  informs  the  circuit  court  of  Grundy 


county,  Missouri,  by  this,  his  first  amended 
information,  that  on  or  about  the  26th  day 
of  January,  A.  D.  1901,  at  Grundy  county. 
Missouri,  one  W.  B.  Lawrence,  then  and 
there  being,  then  and  there  with  the  Intent 
then  and  there  unlavTfully  and  feloniously  to 
cheat  and  defraud,  then  and  there  unlawful- 
ly, knowingly,  designedly,  and  feloniously, 
did  falsely,  fraudulently,  designedly,  and  fe- 
loniously represent,  state,  and  pretend  to  G. 

D.  Axtell,  0.  E.  Banta,  and  Ed  Urton,  then 
and  there  being  and  constituting  the  duly 
elected,  qualified,  and  acting  board  of  di- 
rectors of  School  District  Number  Eight  (8), 
township  sixty-one  (61)  and  sixty-two  (62), 
range  twenty-three  (23),  in  Marlon  township, 
Grundy  county.  Missouri,  a  corporation  or^ 
ganlzed  and  existing  under  the  laws  of  the 
state  of  3fls80url,  of  which  said  board  of  di- 
rectors O.  D.  Axtell  was  president  and  C. 

E.  Banta  clerk,  tbat  the  said  W.  B.  Law- 
rence was  then  and  there  the  duly  authorized 
agent  of  the  educational  department  of  the 
state  of  Missouri  to  Introduce,  sell,  deliver, 
and  receive  payment  th^efor,  a  certain  set 
of  books  known  and  designated  as  'Supple- 
mentary Reading  and  Reference  Books,*  and 
being  fifty  (50)  volumes  In  number,  to  the 
various  school  districts  of  the  state  of  Mis- 
souri, and  that  be  was  sent  out  by  the  edu- 
cational department  of  the  state  of  Missouri 
for  tbe  purpose  of  introducing  and  placing  a 
set  of  said  books  In  each  of  the  school  dis- 
tricts of  the  state  of  Missouri.  That  the  fifty 
volumes  of  books  that  he  was  selling  and 
Introducing  as  aforesaid  had  been  selected 
by  W.  T.  Carrington,  State  Superintendent 
of  Public  Schools  for  the  state  of  Missouri, 
and  approved  by  the  State  Board  of  Educa- 
tion for  the  state  of  Missouri.  Tbat  the 
said  W.  T.  Garrlngton.  State  Superintendent 
of  Public  Schools  of  the  state  of  Missouri, 
had  recommended  and  urged  tbe  school  dis- 
tricts all  over  the  state  of  Missouri  to  buy 
said  books.  That  the  State  Board  of  Educa- 
tion had  made  a  contract  with  the  Missouri 
Supplementary  Book  (Company  to  furnish  to 
tbe  various  school  districts  of  the  state  of 
Missouri  said  fifty  volumes  of  books  at  very 
low  prices,  for  the  purpose  of  introducing 
them  in  said  school  districts.  Tbat  the  sum 
of  thirty-seven  and  dollars  was  said 
Introductory  price  which  had  been  agreed 
upon  as  af<H*esaid.  That  W.  T.  Carrington, 
State  Superintendent  of  Public  Schools  for 
the  state  of  Missouri,  bad  made  a  contract 
with  him,  the  said  W.  B.  Lawrence,  to  in- 
troduce these  books  In  tbe  various  school  dis- 
tricts of  the  state  of  Missouri,  and  to  sell 
said  books  to  said  school  districts,  and  to  re- 
ceive and  collect  the  purchase  price  therefor. 
That  the  laws  of  tbe  state  of  Missouri  com- 
pelled each  and  every  school  board  In  the 
state  of  Missouri  to  purchase  said  books. 
And  the  said  W.  B.  Lawrence,  by  means  and 
by  use  of  the  said  false  and  fraudtilent  rep- 
resentations, statements,  and  pretenses  so 
made  as  aforesaid  to  the  said  C.  D,  Axtell, 
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O.  B.  Banta,  and  Ed  Urton,  then  and  there 
conatltutiDg  the  board  of  directors  of  said 
school  district,  then  and  there  unlawfully, 
kuowlnglr,  wUIfolly,  designedly,  and  fe- 
loniously did  attempt  to  obtain  from  said  O. 
D.  Axtell,  C.  E.  Banta,  and  Ed  Urton,  con- 
■dtntlng  the  board  of  directors  of  said  school 
district,  a  school  warrant  or  order  on  the 
township  treasurer  of  Marion  township,  In 
Omndy  connty,  Missouri,  the  township  In 
which  said  school  district  was  at  said  time 
and  now  Is  situated,  la  the  sum  of  thlrty- 
BCTen  and  so/ioo  dollars,  of  the  value  of 
thirty-seTen  and  bo/idd  dollars  of  the  prop- 
erty of  the  school  district  aforesaid,  then 
and  there  being,  with  intmt  then  and  there 
nnlawfally,  knowingly,  designedly,  and  fe- 
loniously to  cheat  and  defraud;  whereas.  In 
truth  and  In  tect,  the  said  W.  B.  Lawrence 
was  not  then  and  there  the  duly  authorized 
agent  of  the  educational  department  of  the 
state  of  Missouri  to  introdace,  sell,  and  de- 
liver and  receive  payment  therefor  a  certain 
set  of  hooks,  known  and  designated  as  'Sup- 
plementary Beading  and  Beference  Books,' 
as  aforesaid,  to  the  various  school  districts 
of  the  state  of  Missouri,  and  said  W.  B.  Law- 
rence was  not  sent  out  by  the  educational  de- 
partment of  the  state  of  Missouri  tor  the  pur- 
pose of  introducing  and  placing  said  books 
In  each  of  the  school  districts  of  the  state  of 
Missouri,  the  said  books  had  not  been  se- 
lected by  said  W.  T.  Oarrington,  State  Su- 
perintendent of  Public  Schools  of  Missouri, 
said  books  had  not  been  approved  by  the 
State  Board  of  Education  for  the  state  of 
Mlssonri;  the  said  W.  T.  Garrington,  State 
Superintendent  of  Public  Schools  of  Mis- 
souri, had  not  recommended  and  urged  that 
the  school  districts  all  over  the  state  of  Mls- 
sonri purchase  said  books;  the  Mlssonri 
State  Board  of  Education  had  not  made  a 
contract  with  the  Missouri  Supplementary 
Book  Company,  with  the  said  W.  B.  Iaw- 
rence,  or  any  other  person  to  furnish  said 
books  to  the  various  school  districts  of  the 
state  of  Missouri,  and  had  made  no  contract 
whatever  with  the  said  Missouri  Supple- 
mentary Book  Company  nor  with  the  said 
W,  B.  Lawrence;  W.  T.  Oarrington,  State 
Superintendent  of  Pnblic  Schools  of  Mls- 
sonri, had  made  no  contract  with  said  W.  B. 
Lawrence  te  Introduce  said  books  Into  the 
various  school  districts  of  the  state  of  Mis- 
souri, nor  to  sell  said  books  to  said  school 
districts,  nor  to  receive  and  collect  the  pur^ 
chase  price  therefor;  the  said  W.  T.  Car- 
lingtott.  State  Superintendent  of  Public 
8cho<^  of  Missouri,  had  made  no  contract 
whatever  with  the  said  W.  B.  Lawrence;  the 
laws  of  the  state  of  Mlssonri  did  not  compel 
said  board  ot  directors  to  purchase  said 
books;  there  was  no  Missouri  Supplementary 
Book  Company;  all  of  which  the  said  W.  B. 
Lawrence  then  and  there  well  knew;  against 
the  peace  and  dignity  of  the  state." 

The  erldence  relied  vpon  to  support  this 
coiiTlctlon  la  that  detailed  by  the  school  dl^ 


rectors,  Axtell,  Urton,  and  Banta,  which,  so 
far  as  pertinent  to  the  offense  ehaxged,  was 
substantially  as  follows: 

O.  D.  Axtell  testlfled,  on  the  part  of  the 
state,  as  follows:  "I  am  40  years  old;  am  a 
farmer;  live  at  Dunlap,  Grundy  connty,  Mls- 
sonri, In  District  No.  8,  township  61,  range 
23.  I  was  president  of  the  school  board  at 
that  time;  Charley  Banta  was  the  secretary. 
I  have  been  a  member  of  the  board  for  the 
last  15  years.  Ed  Urton  was  the  other  di- 
rector. I  know  the  defendant;  he  Is  the 
large,  fleshy  man.  The  first  time  I  ever  saw 
him  I  was  at  my  farm;  he  was  with  George 
HubeU  at  that  time;  that  was  abont  the  26th 
day  of  February,  1001;  this  was  the  same 
day  of  the  transaction  he  is  charged  with 
here.  He  said  his  business  was  to  Introdace 
some  books— library  books— for  the  various 
school  districts.  Mr.  Banta  stopped  there  a 
short  time  after  they  came.  Mr.  Urton  was 
at  home,  so  far  as  I  know.  Well,  his  busi- 
ness was,  he  said,  to  Introduce  a  set  of  li- 
brary books  for  the  various  school  districts, 
and  he  said  be  would  like  to  show  me  the 
books;  that  he  had  what  he  called  a  'pros- 
pectus' or  'sample'— whatever  yon  may  (*all 
It.  He  said  he  had  been  sent  out  by  the 
educational  department  of  Missouri  to  Intro- 
duce these  books.  Well,  tbe  books  be  had 
with  him  we  examined.  The  books,  be  said. 
Mr.  Garrington.  the  State  Superintendent, 
had  recommended  these  books  to  the  vari- 
ous districts.  The  price  of  the  books  was 
thirty-seven  dollars  and  a  half.  Well,  he 
said  tbe  books  was  put  out  by  the  Missouri 
Supplementary  Book  Company,  and  Mr.  Gar- 
rington approved  of  these  books,  and  urged 
each  and  every  school  district  should  buy 
these  books.  He  also  said  It  was  a  finable 
offense  If  the  district  did  not  buy  these 
books.  Q.  By  tbe  Prosecuting  Attorney:  Is 
there  any  record  of  what  was  done,  Mr.  Ax- 
tell? A.  No,  sir.  Q.  Tell  tbe  jury,  U  yon 
can.  whose  signatures  are  attached  to  this 
instrument?   A.  Ghas.  Banta  and  myself." 

Plalntur  introduced  the  following  school 
warrant;  marlrad  "Exhibit  A**: 

*lniddental  Fund. 

"537.50.  No.  . 

"Treasurer  of  Marion  township,  Gnmdy 
county,  Missouri:  Fay  to  W.  B.  Lawrence, 
Jan.  Ist,  1902,  or  order,  the  sum  of  thirty- 
seven  and  «*/ioa  dollars,  for  60  YoL  Sop- 
plementary  Books  furnished  District  No.  8, 
Townshlpa  61  and  SS,  Range  23,  out  any 
funds  In  your  bands  for  the  payment  of  in- 
cidental expenses,  belonging  to  said  Dis- 
trict 

"Done  by  order  of  the  Board,  this  26th 
day  of  Jan.  1901. 

"0.  D.  AxteU,  President 
"C.  E.  Banta,  Clerk. 
"Trenton  Nat  Bank,  Trenton,  Mo.,  No. 
2,988."   Indorsed  on  back  as  follows:  "W. 
B.  Lawrence."   "Trenton  Nafl  Bank,  Tna- 
too^Uo.  Paid  Ktob.  IQh  UKKS." 
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"Q.  Mr.  Axtell,  tell  the  Jury  what  you  and 
Mr.  Banta  did  there  In  reference  to  purchas- 
ing these  supplementary  library  books,  If 
anytbtng.  A.  Well,  be  proposed  to  sell  those 
books,  and  we  looked  over  them,  and  we 
ttioogbt  tb^  were  a  good  set  of  books,  and 
be  wanted  us  to  buy  tbem,  and  we  told  blm 
we  could  not  buy  them,  as  there  was  only 
two  of  us  together,  and  he  said  tbat  would 
make  no  dlfterence,  tiiat  there  was  a  quorum. 
I  tben  told  him  that  I  wouldn't  do  that  He 
said  be  would  go  over  and  see  Mr.  Urtcm.  I 
was  pretty  busy  at  this  time.  He  was  a 
member  of  the  board.  He  went  over  and 
saw  blm.  and  bnmgbt  &  written  statement 
from  TJrton  to  ns.  Well,  after  recelTlng  this 
written  statement  from  XTrton,  we  bought  tbe 
books,  and  gave  blm  tbls  wanant,  which  la 
heretofore  maAed  'Bzblldt  A.'  Well,  we 
bought  tbe  books  of  blm,  gave  blm  a  warrant 
for  $37X0  for  these  books.  The  district  nev- 
er received  any  books,  never  got  anyUiing  In 
return.  (Witness  here  identified  warrant 
marked  'Bxhiblt  A.*  It  was  obtained  in 
Gnmdy  county,  Missouri,  1901.)  Q.  Tell  tbe 
Jury  on  what  you  relied?  A.  We  relied  on 
Mn  Lawrence's  statemmts.  I  signed  it  be- 
cause I  was  president  of  tbe  board;  signed 
It  for  the  payment  of  tbe  books,  and  by  tbe 
fScommendattons  that  be  made  In  r^ard  to 
tbe  books.  The  district  never  received  tbe 
books.  No,  sir;  we  never  received  tiiem.  I 
saw  G.  S.  Banta  tign  die  warrant;  I  ddlv- 
ered  tbe  warrant  to  blm.  Q.  Upon  nhal  did 
yon  rely,  Mr.  Axtdl,  when  you  dellvwed  this 
wanant?  A.  We  relied  uprai  tbe  fticta;  we 
would  get  tbe  books;  we  took  blm  to  be  an 
honest  man.  I  think  this  is  the  paper  which 
is  marked  'Exhibit  B.'  Mr.  Banta,  my  daugb- 
ter,  Mr.  Banta's  daughter  was  presentt  and 
probably  some  of  tbe  rest  of  tbe  family  were 
there;  tiiere  was  only  two  members  of  tbe 
board.  I  handed  Mr.  Lawrence  tbe  warrant; 
we  bad  no  money  belonging  to  tbe  Inddental 
fund  when  we  signed  this  warrant  At  tbe 
time  be  gave  us  thla  paper  be  told  us  tbat  be 
was  tbe  agent  of  tbe  company.  We  eject- 
ed Mr.  Lawrence  to  ship  the  booln;  we  bad 
nothing  to  do  with  the  book  company;  be 
said  be  was  tb^  agent;  he  said  he  was  tbe 
anthorised  agent  fOr  tiie  bo<Ac  company  to  sell 
and  collect  for  them." 

Drtendant  bm  ottea  In  evidence  tbe  fid- 
lowing  contract  marked  "BxhlUt  B."  Same- 
admitted  in  evidence  as  follows: 

»Dunlap,  Mo..  JTan.  36, 1901. 

"Beceived  of  District  No.  8,  Township  SI 
and  02,  Bangs  28.  this  2etii  day  of  Jan.  1901, 
one  school  warrant  for  the  sum  of  Thirty- 
seven  and  fifty  One  Hundredths  Dollars  ($37.- 
50),  payable  to  J.  O.  Tracy,  Manager,  In  pay- 
ment for  one  set  of  Fifty  Volumes  ot  Siqiple- 
mentary  Heading  and  Beference  Books,  to  be 
ddlvraed  by  the  lOssouri  Supplementary 
Book  Company  im  or  before  tbe  20tb  day  of 
Feb.  1901,  at  tbe  freight  depot  at  Dnnlap. 
Missouri. 

**[lB  fine  ^rtnt;!  Tbe  OtmvaiV  aball  not 


be  bound  by  any  verbal  cobliactB  made  by 
traveling  salesmen  or  agents. 

*'J.  0.  Tracey. 
"Manager  the  Missouri  S<q>plementary  Oo, 

*'Oountersigned  by  W.  B.  Lawrence,  Agrat 
"[Signed]  0.  B.  Banta." 

Written  across  tbe  face  of  tbe  above  receipt 
in  Ink  tbe  word  "Sent"  Written  In  lower 
left-hand  comer  of  receipt  "No  Dictionary," 
In  pencil.  Written  <m  back  at  receipt  "Writ- 
ten to  about  shipment  May  28,  190L" 

0.  BL  Banta  testified  aa  ft^ows,  on  the  part 
of  the  state:  "l  live  In  District  No.  8^  town- 
ships 61  and  62.  range  28.  I  am  derk  at  tbe 
board.  I  met  lAwrence  first  at  Dnnlap,  Ml>- 
sonri.  Mr.  Lawrence  said  that  he  was  intro- 
ducing a  school  library,  and  which  be  ander<- 
■tood  we  wanted  to  place  in  onr  sduxd,  and 
be  had  something  there  he  was  introducing, 
which  bad  beeu  selected  by  the  State  Supers 
intendent  Oarrlngton,  and  also  indorsed  by 
the  State  Board  of  Bdncation  of  tbe  state  of 
Missouri,  and  tiiat  they  and  tlUa  state  board 
had  made  arrangements  with  tbe  Supplemen- 
ts] Book  Company  of  tbe  State  of  Missonrl, 
or  tbe  Mlssonri  Supidemental  Book  Company, 
or  something  of  that  nature,  I  believe,  to 
introduce  tbe  libraries  in  the  various  school 
dlatricts  of  tbe  state,  and  by  having  arrange- 
umta  wltb  this  State  Board  of  Bducatlou 
they  could  put  these  libraries  down  to  the 
nominal  sum  of  $37JS0;  that  tiuj  would  be 
In  reach  of  most  of  tbe  dlstrlcta  of  tbe  state; 
Tbat  Is  about  all  I  remember  that  be  said. 
There  at  that  time  we  went  Into  iix.  Urton'a 
store,  and  be  undone  his  list  of  books,  and 
showed  ns  the  copies,  yon  know,  and  then  he 
drove  down  to  Mr.  Aztell's.  He  went  down; 
well,  I  went  down  also;  he  went  down.  and. 
I  went  down  aftowards.  to  Mr.  Axt^'a; 
tben  we  went  to  Mr.  AxteD'a  boose,  and 
about  tiie  same  conversation  tocA  place  tbere 
that  we  bad  bad.  When  the  first  conversa- 
tion took  place  I  think  I  was  alone;  tiiat  is, 
at  the  store.  He  bad  quite  a  talk  wttti  me, 
and  Mr.  Urton  was  tbere  part  of  tiie  time, 
and  be  was  busy,  and  said  be  couldn't  see 
1dm  at  tbe  present  for  blm  to  go  down  and 
see  the  other  membw  of  the  board.  They 
drove  down  ttiere^  and  I  started  home.  X 
live  on  beyond  Mr.  Axtdl's,  and  I  just  step* 
ped  In,  and  we  bad  the  same  conversation 
there;  he  made  about  the  same  assertions 
that  he  did  at  the  store.  My  daughter  and 
Mrs.  Bva  Banta  were  present  iriion  this  state- 
ment was  made.  Well,  we  looked  at  the 
books  that  he  was  showing,  bat  we  told  him 
we  couldn't  do  anything  alone;  we  was  only 
Just  part  ct  tbe  board;  yon  know  tiiat  we 
would  have  to  get  togtrtber  before  we  conld 
come  to  any  definite  condualon.  So  they 
drove  over  to  3fir.  Urton's,  and  I  went  home. 
In  the  meantime,  Mr.  Lawrence  and  Hnbell 
were  together.  He  came  to  my  bonee  with  a 
statement  with  Mr.  Urton's  signature  to  it; 
Mr.  Lawrence  stated  that  the  other  two  di- 
rectors were  In  favor  of  buying  the  books, 
and  I  told  blm  I  dldnt  want  to  sign  the  war- 
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rant  on  accoant  of  not  being  a  wttnees;  he 
said  It  would  not  make  any  difference,  that 
he  was  in  a  hurry,  and  had  to  leave  that 
evening  for  some  other  place,  and  It  would  be 
just  the  Bame  as  If  we  had  a  legal  meeting. 
When  we  bought  the  books  I  relied  on  what 
he  aald  about  Its  being  the  State  Board  of 
.  Education  having  made  arrangements  with 
him  to  supply  these  districts  with  these 
books,  and  In  signing  the  warrant  for  $37.60, 
and  that  he  alone  had  the  power  to  collect 
the  warrant.  He  gave  us  a  receipt,  for  we 
both  required  of  him  a  receipt  showing  that 
the  warrtfot  bad  been  issued.  That  Is  my 
signature  preceding  the  word  'Clerk'  there. 
When  I  signed  It  I  relied  on  the  truth  of  the 
salesman,  Mr.  Lawrence,  had  made;  he  made 
such  a  plain  and  gentlemanly  plea  about  this 
company  being  connected  with  the  state. 
We  never  received  the  books,  G^fendant  ob- 
jects to  the  foregoing  testimony  of  C.  El.  Ban- 
ta,  for  the  reason  that  It  shows  that  the  tea- 
timony  tends  to  show  that  the  goods  were  to 
be  delivered  in  the  future;  that  It  Is  not  a 
crime  to  sell  goods  and  not  deliver  them,  or 
agree  to  deliver  and  not  deliver;  and  for  the 
reason  that  the  warrant  Issued  defendant  did 
not  bind  the  district,  and  created  no  legal  lia- 
bility, that  It  was  void  on  its  face,  It  being 
payable  one  year  after  date,  and  could  de- 
ceive no  one;  and  for  the  further  reason  that 
the  board  of  directors,  acting  separate  and 
apart  of  one  another  cannot  bind  the  dis- 
trict. Objection  overruled,  to  which  action  of 
the  court  the  defendant  then  and  there  ex- 
cepted at  the  time.)  Mr.*IawTence  gave  us  a 
receipt,  which  is  marked  'Exhibit  D.*  We 
bought  the  books  in  good  faith,  and  I  sni^HMe, 
if  they  bad  come  as  represented,  I  would 
have  been  willing  to  receive  them  without 
any  complaint,  because  they,  were  a  good  line 
of  books  that  he  showed  us.  They  were  a 
good  line  of  books,  and  I  don't  see  any  rea- 
son why  we  would  not  have  received  them 
If  they  bad  have  come  according  to  contract" 
Gd  Urton,  on  behalf  of  plaintiff,  testtfles  as 
follows:  "I  was  one  of  the  board  of  directors 
of  School  District  Xo.  8  on  January  26,  1001. 
The  defendant  came  to  my  store  on  the  26th 
day  of  January,  1901,  and  was  setting  library 
t>ooks.  Mr.  Lawrrace  came  there,  and  he 
told  me  that  he  was  selling  library  books. 
*  He  said  that  by  reason  of  the  Missouri  Sup- 
plemental Book  Company  he  could  place  these 
twoks  In  the  school  districts  at  a  very  low 
price,  and  that  the  books  had  been  recom- 
mended by  Professor  Carrington  and  the 
State  Board  of  Education,  and  that  Professor 
Carrlngton  had  recommended  ttiat  the  libra- 
ries be  placed  In  the  rural  districts  of  the 
Htate.  Bo  I  told  Mr.  Lawrence  that  I  was 
busy  and  did  not  have  time  to  talk  to  bim, 
and  I  says,  *Mr.  Axtell  and  Mr.  Banta,  one  Is 
preddent  and  the  other  Is  clerk  of  the  dis- 
trict, and  yon  go  and  see  them;  if  they  think 
the  books  are  worth  the  money,  I  am  agreed, 
we'll  buy  them;*  in  fact,  I  rather  gave  him 
consent  ttien  to  buy  the  books,  if  it  was 


agreeable  to  them.  So  he  went  away,  came 
back  in  an  hour  or  such  a  matter,  and  stated 
that  Mr.  Banta  or  Mr.  Aztell  wouldn't  buy 
the  Ixtoks  without  a  written  agreement  from 
me.  So  he  wrote  a  little  piece  on  a  little 
idece  of  paper.  1  sent  a  written  statement 
that  it  was  agreeable  to  me.  The  district 
never  got  the  books.  I  relied  on  the  state- 
ment that  Professor  Carrlngton  bad  recom- 
mended these  books;  I  thought  be  ought  to 
know.  Q.  This  conversation  between  you  and 
Mr.  Lawrence?  A.  Yes,  sir.  Q.  Mr.  Banta 
and  Axtell  were  not  present?  A.  No,  sir.  Q. 
You  never  was  present,  personally,  with 
them,  nor  had  any  notice  of  a  meeting  of  the 
school  board  at  that  time,  did  you?  A.  No, 
sir;  there  was  no  meeting,  as  far  as  I  know." 

Mrs.  Dot  Axtell  testifies,  <m  part  of  the 
plaintiff,  as  follows:  "He  said  that  he  was 
representing  the  Missouri  Supplementary 
Book  Company,  that  he  was  working  to  sell 
Uiese  books  to  the  various  school  districts, 
and  that  they  had  been  recommended  by  W. 
T.  Carrlngton,  the  State  Superintendent  ol 
Public  Schools  of  Missouri,  and  that  he  was 
working  for  the  Stato  Board  of  Education, 
and  that  the  hooks  had  been  approved  by 
them  or  Mr.  Carrlngton;  thought  they  were 
needed  In  every  school  district  and  should 
be  purchased." 

Miss  Eva  Banta  testifies  as  follows:  *1 
was  at  my  father's  house  about  January  26, 
1901,  when  the  defendant  came  there.  He 
said  he  was  the  authorized  agent  of  the  Sup- 
plemental Book  Company  to  sell  those  books, 
which  had  been  approved  by  W.  T.  Oarring- 
ton.  State  Superintendent  He  said  he  was 
selling  these  books  for  the  Supplementary 
Book  Company,  and  was  their  agent  He 
named  some  of  the  tMoks,  some  of  them  were 
Plutarch's  Lives.  T.Ife  of  Washlngttm,  Poems 
of  Bi-yaut,  and  some  histories." 

George  H.  Hubell  testified:  "I  Introduced 
Mr.  Lawrence  to  Mr.  Urton.  Said,  *I  am 
here  In  the  Interest  of  the  State  Board  of 
Education  and  the  Missouri  Supplementary 
School  Book  Supply  Company,  reading  and 
reference  school  book  company.'  He  said— 
that  Is,  as  best  as  I  can  remember— that  it 
had  always  been  the  desire  of  W.  T.  Carrlng- 
ton and  the  State  Board  of  Education  to 
furnish  the  several  adbool  districts  of  the 
state  with  proper  reference  reading  books. 
He  said  Mr,  Carrlngton  and  the  State  Board 
of  Education  had  got  together  and  had  the 
proper  books;  that  Mr.  Carrlngton  bad  se- 
lected this  SO  volumes  of  books  as  the  neces- 
sary books;  that  Mr.  Carrington  had  se- 
lected this  Dnmt>er  of  books  because  he 
thought  the  number  of  books  and  the  price 
at  which  they  were  now  quoted  would  be  in 
the  reach  of  the  several  districts  of  the  stote. 
He  said  he  was  Hie  authorized  agmt  of  the 
Missouri  Supplemental  Book  Company,  and 
the  State  Board  of  Education,  of  which  W. 
T.  Carrington  was  a  member,  to  place  these 
books  and  sell  them  in  the  several  counties 
of  the  state.   Mr.  Urton  said  be  was  only 
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one  of  the  dlcecton*  and  tbe  books  suited 
blm,  and  to  go  and  see  the  other  directors. 
Mr.  Lawrence  and  myself  got  in  the  buggy 
and  went  down  to  tbe  borne  of  Mr.  Axtell; 
went  and  saw  Mr.  Axtell,  where  tbe  rest  of 
the  family  was.  Mr.  Lawrence  made  tbe 
representations  be  did  to  Mr.  Urton.  At  tliat 
time,  before  Mr.  Lawrence  started  In  wltii 
these  r^resentations,  Mr.  Charles  Banta.  an- 
other one  of  the  directors,  came  In,  and  the 
price  suited  them,  and  the  boolis  suited  them, 
and  they  were  In  faror  of  buying  them.  Mr. 
Banta  and  Mr.  Axtell  said  they  were  not  to- 
gether ss  a  board;  they  could  not  buy  them, 
and,  besides,  they  did  not  want  to  transact 
any  business  unless  Mr.  Urton  was  present, 
and  Mr.  Lawrence  said,  'I'll  go  up  and  get 
Mr.  Urton's  written  contract;*  I  believe  he 
said  'written  contract.*  He  says,  'It  Is  my 
last  day  here  in  this  county,  and  I've  got 
to  go,  and  I  can't  wait  for  the  board  to  meet,' 
and  so  we  went  back  to  Dunlap,  Mo.,  a  mile 
north,  and  Mr.  Lawrence  wrote  out  a  wri^ 
ten  statement;  Mr.  Urton  signed  It;  then  we 
w«it  back  to  the  bouse  of  Clererance  Axtell, 
and  showed  him  the  statement  of  Mr.  Urton, 
and  we  went  to  the  house  of  Oharles  Banta, 
and  he  said  it  was  all  right  Mr.  Lawrmce 
wrote  out  an  order  payable  to  himself;  he 
wrote  out  same  on  i^ece  of  paper,  and  lb. 
Banta  signed  it" 

Mr.  Axtell,  the  president  of  tlie  board,  fnr^ 
ther  testified  as  follows:  "Q.  Upon  what 
did  you  rely,  lir.  Axtell,  In  delivering  this 
warrant  to  the  defendant?  A.  I  relied  uprai 
his  good  faith  that  we  would  get  the  books. 
Well,  it  was  for  payment  of  tbe  books.  We 
relied  iqran  the  fact  ttiat  we  thought  we 
would  get  the  books.  We  took  blm  to  be  an 
honest  man,  and  that  we  would  get  them." 

Mr.  Banta,  another  member  of  the  board 
of  dhrectors,  testified  as  follows:  "Q.  Now, 
If  these  books  had  have  come  according  to 
this  contract  here,  you  would  have  received 
them  all  right  would  you,  Mr.  Banta?  A. 
Why,  if  they  had  come  In  good  shape,  why, 
I  suppose  that  is  all  we  could  have  done. 
Q.  Now,  tbe  books  that  he  proposed  to  sell 
yoo.  If  they  had  been  shipped  to  yon,  yon 
would  have  accepted  them?  A.  Why,  I  sup- 
pose to.  Q.  And  the  reason  why  this  prose- 
cutltm  has  been  Instituted  Is  because  he  did 
not  ship  yon  the  books?  A.  Why,  we  bought 
the  books  In  good  faith,  and  I  suppose  If  they 
had  come  as  represented  we  would  have 
been  willing  to  receive  them  without  any 
complaint  because  they  was  a  good  line  of 
books  that  he  showed  us.  Q.  If  the  Mtasouri 
Supplementary  Book  Company  had  shipped 
these  books  tiiat  you  purchased,  why,  you 
would  have  made  no  objections  or  complaint 
about  It?  A.  Yes,  sir.  Tbey  was  a  good  line 
of  books,  and  I  dont  see  any  reason  why  we 
would  not  liave  taken  them  if  they  had  come 
according  to  agreement  Q.  And  there  would 
have  been  no  complaint  whatever— nothing 
said  about  it?  A.  W^,  I  could  not  say 
whether  they  would  not  have  been.  Q.  So 


far  as  you  know?  A.  Yes,  so  tar  as  I  know." 

Mr.  Urton  also  gave  further  testimony  a» 
follows:  "Q.  Now,  If  tbe  books  bad  been 
shipped  that  yon  purchased,  why,  that  would 
have  been  the  end  of  it,  so  far  as  you  are 
concerned,  wouldn't  It  Mr.  Urton?  A.  Tea, 
sir.  Q.  Now.  Mr.  Lawrence  told  yoo,  Mr. 
Urtm—  That  is  your  name,. I  believe,  'Ur- 
ton*? A.  Tes,  sir.  Q.— that  the  Missouri 
Supplementary  Book  Company  would  ship 
the  books,  that  he  was  their  agent?  That  is 
what  lie  told  you?  A.  I  don't  remember  that 
he  told  me  that  he  would  ship  the  books.  I 
don't  remember  who  he  said  would  ship  the 
books.  Q.  He  said  that  he  was  agent  for 
that  company?  A.  He  said  that  by  reason 
of  tbe  contract  with  this  company  that  he 
was  able  to  place  the  books  with  the  rural 
districts  of  the  state.  Q.  By  reason  of  a 
contract  with  the  Missouri  Supplementary 
Book  Company?  A.  Yea,  sir." 

Mr.  Axtell,  president  of  tbe  board,  further 
testified  as  follows:  "Q.  Well,  go  ahead  and 
tell  what  this  defendant  told  you  there  about 
these  books,  if  there  was  anything  more,  Bfr. 
Axtoll.  A.  Well,  he  said  that  these  books 
was  put  out  by  the  Missouri  Supplementary 
Book  Company,  and  Mr.  Garrlngton  approv- 
ed of  these  books,  and  urged  that  each  and 
every  school  district  should  buy  these  books. 
Q.  Now,  by  tills  paper  which  was  executed 
you  knew  that  Lawrence  was  not  to  ship  tbe 
books?  A.  Well,  he  represented  hbnself  to 
be  the  agent  Q.  Yes,  and  you  relied  upon 
this  book  company  here?  A.  We  relied  on 
Mr.  Lawrence.  Q.  l>ldn't  rely  on  this  paper? 
A.  Well,  at  the  time  he  gave  us  this  paper 
he  told  us  be  was  the  duly  authorized  agent 
Q.  You  expected  this  book  company  would 
ship  thb  books?  A.  We  expected  that  Mr. 
Lawrence  would  ship  them.  Q.  Well,  this 
does  not  state  that  he  agreed  to  ship  them, 
does  it?  A.  He  said  that  he  was  their  agent 
Q.  You  looked  to  tbe  book  company  to  ship 
the  books,  didn't  you?  A.  I  looked  to  Mr, 
Lawrence  to  ship  them  books.  Q.  And  didn't 
look  to  the  book  company?  A.  We  didn't 
have  anything  to  do  with  the  book  company. 
He  said  he  was  their  agent  Q.  Agent  of 
the  book  company?  A.  Yea,  air.  Q.  Now,  as 
the  agent—  He  purported  to  be  the  agent  of 
this  company,  didn't  he?  A.  Yes,  air.  Q. 
Now,  you  didn't  understand  that  Lawrence 
had  any  books?  A.  We  understood  that  he 
was  the  agent  Q.  For  this  book  company? 
Isn't  that  the  fact  Mr.  Axtell?  A.  I  aay 
that  he  aafd  that  he  was  their  agent  their 
authorized  agent  for  them  to  sell  and  collect 
for  them.  Q.  Authorized  agent  to  sell  and 
collect  for  them?  A.  Yes,  sir.** 

Mr.  Urton,  another  of  the  school  dlrect<x8, 
testified  as  follows:  "Q.  Well,  Just  the  best 
of  your  impression,  knowledge,  and  belief? 
A.  He  said,  by  reason  of  a  contract  with  the 
Missouri  Supplementary  Book  Company  he 
had,  he  could  place  these  books  in  the  rorai 
districts  at  a  very  tow  price,  ete.  Q.  He 
told  yon,  etb,  that  the  Mlawnrl  Si^lanen- 
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tary  Book  Company  vould  ship  ttie  books? 
That  be  waa  their  agent?  That  la  what  he 
told  you?  A.  Now,  I  don't  remember  that  he 
told  me  that  Otej  woald  ship  the  books.  I 
don't  remember  that  he  said  he  would  ship 
the  books.  Q.  He  said  that  he  was  agent  for 
that  company?  A.  He  said  that  by  reascm 
of  a  contract  with  that  company  he  was  able 
to  place  the  books  In  the  rural  districts  of  the 
state.  Q.  By  reason  of  a  contract  with  the 
Mlssoorl  Supplementary  Book  Oompany?  A. 
Yes,  sir.  Q.  Then  yon  knew  that  the  Mis- 
souri Supplementary  Book  CJompany  was  the 
company  that  was  to  sh^  the  books?  A. 
Whjt  I  presume  so.** 

At  the  close  of  the  evidence  the  court  In- 
structed the  Jury  upon  all  four  counts.  The 
Instructions  applicable  to  the  first  count,  upon 
which  the  defendant  was  convicted,  were  as 
ffrilows: 

••The  first  count  charges  the  defendant 
with  attempting  by  false,  fraudulent  repre- 
sentations, statements,  and  pretenses  to  ob- 
tain a  school  warrant  fOr  thirty-seven  dol- 
lars and  fifty  cents  $37.50)  from  O.  D.  Ax- 
tell,  G.  B.  Banta,  and  Ed  TTrton,  constituting 
t^ie  board  of  directors  of  School  District  Num- 
ber 8;  towndilps  ftl  and  62,  range  28,  In  Mar- 
ion township,  Qrundy  county,  Ulssourl,  by 
false  representations  to  tbe  said  board  et  di- 
rectors. 

"(Q  Ton  are  Instructed  that  ta  Oils  cause 
there  are  fbr  your  consideration  four  counto 
of  the  Information,  which  was  filed  on  the 
10th  day  of  November,  1002.  The  defendant 
bas  pleaded  not  guilty  to  the  allegations  of 
tbe  Informations,  and  it  becomes  your  duty 
to  determine  as  to  his  guilt  or  Innocence  un- 
der the  first  four  counts  of  the  Information. 
While  tbe  Information  contains  four  counts, 
yon  are  Instructed  that,  If  yon  find  the  de* 
fendant  gnllty,  you  should  Indicate  upon 
which  count  yon  find  blm  guilty.  And  in 
this  connection,  and  In  connection  with  the 
other  Instructions  given  you,  you  are  In- 
stmeted  that  the.  defendant  In  each  count  of 
the  information  Is  charged  with  havii^  made 
the  following  false  and  fraudulent  r^neaenta- 
tfons,  statements,  and  pretenses,  with  the 
felonious  totent  to  Cheat  and  defraud,  to  wit: 
That  the  said  W.  B.  Lawrence  was  then  and 
there  the  duly  authorized  agent  of  tiie  Edu- 
cation Departmoit  of  tbe  state  of  Missouri 
to  Introduce,  sell,  and  deliver  and  recdve  pay* 
ment  therefor,  a  certain  set  of  books,  known 
and  designated  as  ^Supplementary  Reading 
and  Reference  Books,'  and  fifty  (SO)  volumes 
In  number,  to  the  various  school  districts  of 
the  state  of  Missouri  That  he  was  so  sent 
out  by  the  Educational  Departmait  of  the 
state  of  lOssouri  for  the  purpose  of  Intro- 
ducing and  placing  a  set  of  said  books  In  each 
of  the  school  districts  of  the  state  of  Bfls- 
flonrl.  That  tbe  said  fifty  volumes  of  books 
whld)  he^  the  said  W.  B.  Lawroice,  was  sell- 
ing, introducing  aforesaid,  had  been  selected 
by  W.  T.  Garrlngton,  State  Superintendent  of 
Public  Schools  for  the  state  of  Missouri,  and 


approved  by  tbe  State  Board  of  Education  of 
the  stete  of  Missouri.  That  the  said  W.  T. 
Carrlngtra,  State  Supertntendent  of  PubUe 
Schools  tor  the  state  of  Missouri,  had  request- 
ed and  urged  the  sdiool  districto  all  over  the 
state  of  Missouri  to  buy  the  books.  That  the 
State  Board  of  Education  had  made  a  con- 
tract with  the  Missouri  Sun?lementary  Book 
Company  to  furnish  to  tba  various  school  dis- 
tricts of  the  stete  of  Missouri  said  fifty  vol- 
umes of  Ixwks  at  a  very  low  price,  for  the 
purpose  of  Introducing  them  In  said  school 
districts.  That  the  sum  of  'tiilrty-oeven  and 
**/ioo  dollars  was  the  said  Introdnctory  price 
-which  had  been  so  agreed  i^n  as  aforesaid. 
That  W.  T.  Garrlngton,  Stete  Snperlntendent 
of  Pnblle  Schools  for  Missouri,  bad  made  a 
contract  iritb  2dm,  the  said  W.  B,  Lawrence^ 
to  Introduce  these  books  into  the  varloos 
school  dlstricta  of  the  state  of  MIbboutI,  and 
to  sell  said  twoks  to  saU  school  distrlcte,  and 
to  receive  and  collect  tbe  purchase  price 
tiierefor.  That  the  laws  of  the  state  of  MUh 
Bourl  compel  each  and  every  school  board  In 
the  state  of  Missouri  to  purchase  books. 

"(W  Yon  are  instructed  that  if  yon  bdleve 
and  find  from  the  evidence  in  this  case,  be- 
yond a  reasonable  donbt,  tliat  at  any  time 
within  three  years  next  before  the  10th  day 
of  November,  19^,  the  date  of  the  filing  of 
tbe  Infbrmation  In  this  case,  the  defendant, 
W.  B.  Lawrence,  at  the  county  of  Grundy,  In 
tbe  state  of  Missouri,  Intended  to  cheat  and 
defraud,  by  means  of  false  and  fraudulent 
representations,  statements,  and  pretenses, 
feloniously  and  designedly  attempted  to  ob- 
tain a  school  warrant  for  thirty  dollars  (980) 
or  more  of  tbe  property  of  said  district  here- 
inafter named  of  G.  D.  Axtell,  G.  B.  Banta, 
and  Ed  Urton,  and  that  tiiey  constituted  the 
board  of  school  directors  of  the  Scbool  ]M» 
trlct  Number  8,  townships  01  and  62,  range 
23,  in  Marion  township,  Grundy  coun^,  Ml^ 
sonri,  then  you  will  find  the  defendant  guilty, 
as  charged  In  the  first  count  of  tbe  Infcama- 
tion,  and  assess  his  punishment  at  Imprison- 
ment in  the  State  Fenltentiary  for  a  term  ct 
not  less  than  two  years  and  not  more  than 
seven  (7). 

*'(m  Ton  are  Instracted  that  If  yon  believe 
and  find  from  the  evidence  that  the  defend 
ant,  by  the  means  set  out  in  the  information 
in  this  case,  attempted  to  get  and  procure 
witnesses  Axtell,  Banta,  and  Urton,  schoid 
directors  of  School  District  Number  8,  towit 
ships  61  and  62,  range  28,  Grundy  county, 
Missouri,  If  you  find  they  were  directors  ot 
said  school  district,  to  issue  to  him,  defrad^ 
ant,  a  legal  mirrant  of  said  sdKMl  district,  ta 
the  sum  of  $S7.S0,  and  hi  such  an  attempt  to 
do  BO,  if  yon  will  find  he  made  such  attempt, 
the  defendant  did  all  things  In  his  power 
looking  to  tbe  accomplishment  of  his  purpose 
to  secure  said  warrant,  and  made  the  repr^ 
sentations,  statements,  and  pretenses,  alleged 
In  the  Information,  with  the  felonious  Intent 
to  cheat  and  defraud,  and  that  the  only  thing 
that  prevented  the  warrant  from  being  a  !»■ 
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cal  obllgatliHL  waa  the  failure  or  lack  of  au- 
thority upon  the  part  of  the  said  Axtell, 
Banta,  and  Urton  to  iBsne  a  legal  warrant, 
over  whlob  defendant  had  no  control,  then 
yon  should  find  the  defendant  guilty,  as  char- 
ged  In  the  flrst  count  of  the  InfonnaUon." 

Upon  this  cause  being  submitted  to  tbe 
jury,  they  returned  a'verdict  of  guUty  upon 
flie  flrat  count  In  tbe  Information,  and  as- 
sessed defendant's  punishment  at  two  years 
in  the  penitentiary.  After  unsuccessful  mo- 
ttons  for  new  trial  and  in  arrest  of  judgment^ 
be  prosecnteB  his  appeal  to  this  court 

It  will  be  observed  that  the  defendant  In 
this  cause  was  convicted  upon  the  flrst  count 
of  the  Information,*  which  charged  him  with 
an  attempt  to  procure  a  school  warrant  or  or- 
der, by  false  representations  to  the  directors 
of  the  school  district,  with  Intent  to  cheat 
and  defraud.  The  acts  with  which  defend- 
ant is  charged,  as  constituting  a  criminal 
offense,  relate  to  a  sale  of  certain  books  to 
a  school  district  Hence  It  Is  well,  at  the 
very  inception  of  tills  iuTestlgatlon,  to  ascer- 
tain the  relationship  of  th^  directors  to  the 
district,  and  their  powers  In  respect  to  the 
transaction  of  the  baslness  concerning  the 
same. 

The  lawmaking  power  of  this  state  has 
made  every  school  district,  organized  in  pnr^ 
suance  of  tbe  provisions  respecting  their  or- 
ganization, a  body  corporate.  Thus  It  Is  pro- 
vided in  section  9789,  Bev.  8t  1699:  "All  sub- 
distrlcti,  as  organised  and  bounded,  shall 
hereafter  be  known  as  schoi^  districts  and 
Hob  denominated  and  nnmboed  by  the  coon- 
ty  oomt  for  the  general  pntposea  of  educa- 
tion; and  every  sncb  district,  as  well  as  those 
hereafter  organized  under  tbe  provisions  of 
this  cihapter,  shall  be  a  body  corporate,  and 
possess  the  usual  powers  of  a  corporation 
for  public  purposes,  under  the  name  and  style 
ot  'District  Mow  ■    ■  ,  township  —,  range 

■  ■■      of   county*;  and  In  that  name 

diall  be  capable  mlng  and  being  sued.** 
Dlrecton  of  these  owpoTatioiM  an  selected 
in  pursuance  of  the  ^visions  of  law,  which 
designate  the  number,  the  time,  and  mannw 
of  their  selection.  The  directors  are  chosen 
to  transact  the  bnslneaB  of  the  school  dis- 
trict In  other  words,  they  are  the  officers  of 
the  corporation,  with  authority  to  exercise 
the  powers  usually  ezerdsed  by  corporaUons. 
Reetlon  9T61,  Bev.  8t  1899,  ^ovldes  as  fol- 
lows tor  the  organizatlott  of  the  board  and 
the  transaction  of  bnalnese:  "The  directors 
shall  meet  within  four  days  after  tiie  annual 
meeting,  at  some  place  withbi  the  district, 
and  organise  by  electing  one  d  fta^r  number 
president;  and  ibe  board  shall,  on  or  btf  ore 
tbe  flfteoitti  day  of  July,  stitoct  a  clerk,  who 
shall  enter  iq>on  his  duties  oa  tha  fifteenth 
day  of  July,  but  no  compensation  shall  be 
allowed  such  derk  until  all  reports  required 
by  law  and  the  board  have  been  duly 
made  and  filed.  A  majority  of  the  board 
shall  etmstltnte  a  quorum  tor  the  transac- 
tion ot  business:  provided,  each  member 


shall  have  due  notice  of  the  time,  place  and 
purpose  of  such  meeting;  and  In  case  of  the 
absence  of  the  clerk,  one  of  the  directors  may 
act  temporarily  In  his  place.  The  clerk  shall 
keep  a  correct  record  of  the  proceedings  of  all 
meetings  of  the  board." 

It  will  thus  be  seen  that  the  officials  of 
the  school  dlstrlct—a  trady  corporate— must 
conduct  the  business  of  the  district  In  an 
official  way,  as  Indicated  by  the  statute.  To 
have  Issued  a  school  warrant,  binding  upon 
the  district  mentioned  in  this  cause,  for  the 
purchase  of  the  books  sought  to  be  purchased 
by  It,  the  directors  In  such  transaction  would 
be  required  to  meet  as  a  board,  with  one 
of  their  number  as  clerk,  who  is  required 
to  keep  a  correct  record  of  the  business  of 
such  meeting;  then,  as  a  body,  make  the 
purchase,  order  the  warrant  drawn,  In  con- 
formity to  the  requirements  of  the  statute, 
all  of  which  must  be  evidenced  by  the  record 
of  the  meeting. 

The  Kansas  City  Oourt  of  Appeals,  in 
Kane  &  Go,  v.  School  Dlsbrlct  of  Calhoun, 
48  Mo.  App.,  loc  dt  414,  In  treating  of  tbe 
legal  methods  of  conducting  tbe  bnshiess  of 
these  school  corporations,  said:  "We  axe  of 
the  <q;ilnlon  that  the  only  in^iper  evidence  c»f 
tbe  acts  of  the  corporation  was  tiie  record 
reqntared  to  be,  and  which  was,  kept  by  tbe 
board.  It  seems  that  lbs  secretary  did  keep 
a  record  of  such  proceedings,  as  tbe  statnta 
imperatively  demanded,  but  nowhere  was 
there  found  any  authority  from  the  board 
for  the  contract  here  alleged  and  relied  on. 
The  rule  seems  to  be  thati  if  the  statute  cre- 
ating the  corporation  and  providing  for  Ita 
proceedings  shall  require  such  proceedings  to 
be  preserved  In  a  record  kept  for  that  pur- 
pose, then  such  record  is  tbe  only  propw  ert- 
denoe  of  sncdt  proceedings.** 

THOb  court.  In  Johnson  r.  School  District, 
67  Ma  819,  In  fpeaking  on  this  subject,  nn- 
Aa  the  statute  substantially  the  same  as  tbe 
present  one,  said:  "It  la  clear  that  the  mem- 
bers of  tbe  board.  In  transacting  business  for 
file  district,  were  to  do  so  In  meetings  of  the 
board.  In  purchasing  maps  and  globes,  they 
could  only  act  when  assembled  togeth^  in 
a  meeting  as  the  board  of  directors,  and  nel- 
tha  two  nor  all  of  ttie  directors,  acting 
separately  and  apart  from  eadi  other,  could 
bind  the  district  by  any  contract  tb^  mi|pht 
make.  Tbe  directors  were  not  authorised  to 
draw  ordras  on  the  township  clerk  or  treasur- 
m  to  pay  for  globes  or  maps,  or  any  other 
apenses  Incurred  for  tiie  district.  The  law 
expressly  provides  that  Ibe  derk  ot  the  >ub- 
distrlct  shall  sign  such  orders,  and  that  they 
shall  be  drawn  on  tiie  township  clerk,  and 
unless  so  drawn  and  signed  the  township 
clerk  could  not  pay  them." 

In  that  same  case,  what  was  annoanced 
by  tbe  Supreme  Court  of  Iowa  upon  this  sub- 
ject in  Taylor  v.  District  25  Iowa,  451,  was 
approvingly  quoted.  It  was  said  by  that 
court:  "The  township  district  Is  a  body  cor- 
twrate.  Certain  powers  are  reserved  by  or 
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conferred  upon  the  electors,  others  are  given 
by  law  to  the  district  board,  and  others  again 
to  subdlrectors.  The  electors  composing  the 
corporate  body  act  by  and  through  specific 
agencies,  and  In  the  mode  prescribed  by  law. 
They  cannot,  as  individuals,  when  not  con- 
vened at  the  times  and  places  contemplated 
by  law,  vote  to  raise  a  tai,  authorize  the 
making  of  a  contract  delegate  their  powers, 
nor  exercise  any  of  the  powers  conferred 
upon  them,  as  electors,  by  law.  The  law 
contemplates  action  by  them,  in  their  aggre- 
gate capacity,  when  duly  and  properly  assem- 
bled, and  not  the  action  of  each  elector  by 
himself,  on  the  streets,  at  his  store  or  sbop, 
In  the  church  or  schoolhouse." 

From  the  testimony  disclosed  by  the  record 
in  this  case,  It  Is  not  pretended  that  the  di- 
rectors of  the  district  alleged  in  the  Informa- 
tion upon  which  this  prosecution  1b  based  act- 
ed as  a  board  or  as  a  body,  or  that  tiiere  was 
any  pretense  of  keeping  a  record  of  their 
proceedings.  To  maintain  this  conviction,  It 
mnst  be  conceded  that  the  warrant  or  or- 
der secured  was  not  a  legal  obligation  against 
the  district,  for  this  conviction  Is  for  an  at- 
tempt to  procure  a  legal  school  warrant,  and 
if  the  warrant  secured  was  a  legal  one,  then 
there  could  be  no  such  thing  as  an  attempt 
to  secure  It 

Our  attention  is  first  attracted  to  the  views 
of  the  trial  court  upon  the  law,  as  applicable 
to  the  count,  in  the  information  upon  which 
defendant  was  convicted.  As  before  stated, 
the  conviction  in  this  case  was  for  an  attempt 
to  commit  an  offense.  The  concluding  part 
of  instruction  No.  10  tells  the  jury:  "If  you 
will  find  he  made  such  attempt,  the  defend- 
ant did  in  all  things  In  Ms  power  looking  to 
the  accomplishment  of  his  purpose  to  secure 
said  warrant,  and  made  the  representations, 
statements,  and  pretenses  alleged  in  the  In- 
formation, with  the  felonious  intent  to  cheat 
and  defraud,  and  that  the  only  thing  that 
prevented  the  warrant  from  being  a  legal 
oblation  was  the  failure  or  lack  of  author- 
ity upon  the  part  of  the  said  Axtell,  Banta, 
and  Urton  to  Issue  a  legal  warrant,  over 
which  defendant  bad  no  control,  then  you 
should  find  the  defendant  guilty,  as  charged 
in  the  first  count  of  the  Information.'*  If 
that  Instruction  Is  to  be  interpreted  accord- 
ing to  the  terms  used,  then  it  is  clearly  erro- 
neous. It  says,  substantially.  If  the  defend- 
ant made  the  representations  with  intent  to 
cheat  and  defraud,  and  the  "only  thing  wbich 
prevented  the  warrant  from  being  a  legal 
obligation  was  the  failure  or  lack  of  authority 
of  the  directors  to  issue  a  legal  warrant  over 
which  the  defendant  bad  no  control,  you  will 
find  blm  guilty."  If  the  directors  had  no 
authority  to  Issue  a  legal  warrant,  then  there 
could  not  possibly  be  any  offense  for  obtain- 
ing one  from  them;  hence  there  could  be  no 
attempt  to  obtain  a  legal  warrant,  when  no 
power  or  authority  existed  to  Issue  it.  It 
may  be  that  the  learned  trial  judge  applied 
these  terms  to  the  time  and  circumstances 


when  the  illegal  warrant  was  Issued.  If  so, 
he  was  correct  in  the  use  of  the  terms  as  ap- 
plicable to  that  transaction.  Still,  this  would 
leave  the  Jury  groping  in  the  dark  as  to  the 
proper  course  to  be  pursued  by  the  directors 
In  order  to  issue  a  legal  scbool  warrant,  and 
In  no  way  directs  them  in  the  ai)plication 
of  the  alleged  false  statements  to  tbe  di- 
rectors, at  a  time  and  under  circumstances 
that  they  were  authorized  to  issue  a  legal 
warrant.  This  Instruction  did  not  proper- 
ly declare  the  law,  even  though  It  was  based 
upon  a  valid  information  and  evidence  suffi- 
cient to  warrant  a  conviction. 

Tbe  record  further  discloses  that  the  de- 
fendant challenged,  by  demurrer  duly  filed, 
the  correctness  of  the  count  In  the  informa- 
tion upon  which  the  defendant  was  convict- 
ed. The  reasons  assigned  in  the  demurrer 
are,  first,  that  It  charged  no  offense  against 
tbe  defendant;  second,  that  it  attempted  to 
charge  several  Independent  and  contradictory 
charges  in  the  same  Information.  The  alle- 
gations In  the  first  count  of  tbe  Information 
as  to  the  false  and  fraudulent  representa- 
tions are  as  follows:  (1)  That  the  said  W. 
B.  Lawrence  was  then  and  there  the  duly 
authorized  agent  of  tbe  education  depart- 
ment of  tbe  state  of  Missouri  to  introduce, 
sell,  deliver,  and  receive  payment  therefor,  a 
certain  set  of  books  known  and  designated 
as  "supplementary  reading  and  reference 
books,"  and  being  fifty  (50)  volumes  In  num- 
ber, to  tbe  various  school  districts  of  the 
state  of  Missouri,  and  that  be  was  sent  out 
by  the  educatloual  department  of  tbe  state 
of  Missouri  for  the  purpose  of  introducing 
and  placing  a  set  of  said  books  In  each  of  the 
school  districts  of  the  state  of  Missouri.  (2) 
That  tbe  60  volumes  of  books  that  he  was 
selling  and  Introducing,  as  aforesaid,  bad 
been  selected  by  W.  T.  OaiTlngton,  State 
Superintendent  of  Public  Schools  for  the 
state  of  Missouri,  and  approved  by  the  State 
Board  of  Education  for  the  state  of  Missouri. 
(3)  That  the  said  W.  T.  Carrlngton,  State 
Superintendent  of  Public  Schools  for  the 
state  of  Missouri,  had  recommended  and  urg- 
ed the  school  districts  all  over  the  state  of 
Missouri  to  buy  said  books.  (4)  That  the 
State  Board  of  Education  bad  made  a  con- 
tract with  the  Missouri  Supplementary  Book 
Company  to  furnish  tbe  various  school  dis- 
tricts of  the  state  of  Missouri  said  50  vol- 
umes of  books  at  very  low  prices,  for  the 
purpose  of  introducing  them  In  said  school 
districts.  That  tbe  sum  of  thirty-seven  and 
oo/ioo  dollars  was  said  Introductory  price 
which  had  been  agreed  upon  as  aforesaid. 
^)  That  W.  T.  Carrlngton,  State  Superin- 
tendent of  Public  Schools  for  the  state  -  of 
Missouri,  had  made  a  contract  with  him,  the 
said  W.  B.  Lawrence,  to  introduce  these 
books  in  tbe  various  school  districts  of  the 
state  of  Missouri,  and  to  sell  said  books  to 
said  school  districts,  and  to  receive  and  col- 
lect the  purchase  price  therefor.  (0)  That 
the  laws  of  the  state  of  Missouri  compelled 
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each  tnd  erery  sdiool  board  In  the  staU 
of  BIlBSourl  to  pnccliase  said  books.  No  <uis 
can  read  tbe  allegatloiia  ai  herein  quoted, 
all  contained  In  one  counl;  and  escape  the 
conduslon  that  th^  are  repugnant  and  In- 
consistent -with  each  other.  ^Irst,  it  alleged 
that  defendant  was  the  agent  of  the  Board  of 
Education;  secondly,  that  the  Board  of  Edu- 
cation approved  the  books;  third,  that  tbe 
State  Board  of  Education  had  made  a  con- 
tract with  the  book  company  to  supply  the 
books;  fourth,  that  W.  T.  Oarrlngton,  State 
Superintendent  of  Public  Schools,  had  made 
a  contract  with  defendant  to  Introduce  these 
books  in  tbe  Tarions  school  districts,  and 
sell  said  books  to  the  districts,  and  to  receiTe 
and  collect  the  purchase  vaAce  tberefor.  It 
is  difficult  to  understand  how  defendant  could 
haTO  a  contract  with  the  State  Board  of 
Education,  consisting  of  a  body  ot  men,  to 
sell.  dellTor,  and  receive  pay  for  the  books, 
and  also  a  contract  with  the  Superintendent 
of  Public  Schools  to  do  the  same  thing.  It 
is  glaringly  inconsistent  to  say  that  he  was 
tiie  agent  of  the  State  Board  of  Education, 
and  at  the  same  time  the  agent  of  W.  T. 
Carriivton«  in  the  performance  of  the  same 
serrlca  To  emphasise  this  inconsistency 
and  absurdity  of  the  alleged  false  stete- 
ments,  it  is  averred  that  "the  laws  of  the 
state  at  Missouri  compelled  each  and  every 
school  board  In  the  stete  to  purchase  these 
books."  If  that  was  true,  then  tbe  board 
was  compelled  to  bny  tbe  books,  and  it  was 
only  a  question  as  to  whom  they  would  buy 
them  of,  and  the  defendant  gave  the  direct- 
ors an  opportunity  of  determining  their 
choice,  whether  they  would  buy  from  htm  u 
agent  ot  the  State  Board  of  Education,  for 
whom.  It  is  alleged,  he  represented  he  was 
authorised  to  sell  the  books,  or  from  Idm  un- 
der the  contract  be  had  with  Mr.  Oarrlngton 
to  sell  the  books,  or  from  Urn  as  agent  of 
tbe  Missouri  Supplementary  Book  Company. 
The  law  prohibited  the  State  Siq>OTtDtendent 
of  Public  Schools  from  making  tbe  contract 
with  defendant  that  it  is  alleged  he  represent* 
ed  was  made.  SectiiHi  98B8,  Bev.  St  1899. 
The  directors  were  presumed  to  know  this 
was  the  law.  If  the  representations  were 
made  by  the  defendant  as  charged  In  the 
first  count  of  tbe  information,  the  tact  of 
making  such  representations  famishes  the 
reason  why  they  were  not  calculated  to  de- 
e^ve  a  reasonably  prudent  man.  Not  only 
are  they  inconsistent,  but  extremely  absurd. 
If  the  directors  did  not  want  to  purchase  tbe 
books,  we  are  nnwilllng  to  reflect  upon  their 
intelligence  by  conclndlng  that  the  r^reseur 
tations,  as  recited.  Induced  them  to  make 
the  pnrchaae.  Tbe  demurrer  to  the  first 
count  In  this  Information  should  have  bem 
sustained,  for  the  reason  that  tlie  allega- 
tions as  to  false  representations  were  repug- 
nant and  Inconsistent,  and.  If  made  as  stat- 
ed, were  not  calculated  to  deceive  and  there- 
by accomplish  the  purpose  sought 
The  instructions  given  in  this  cause  were 


erroneous.  InHtructlon  No.  8  recites  all  the 
representations  heretofore  referred  to.  and 
that  is  followed  by  Instmctions  numbered  9 
and  10,  which  told  the  Jiuy  that  If  they  be- 
lieved from  tbe  evidence  that  the  defendant 
made  the  representations,  as  recited  and  set 
out  in  the  Information,  th^  win  find  the  de- 
fendant guilty  as  charged  in  the  first  count 
of  the  information.  These  declarations  were 
absolutely  In  conflict  with  Instructtons  num- 
bwed  4  and  given  on  the  part  of  the  de- 
fendant which  told  the  Jvy:  "(^  The  court 
Instrncta  yon  that  the  defendant  had  the 
lawful  rl^t  to  sell  and  solicit  for  sale  of  all 
books  named  and  recommended  in  the 
pamphlet  read  In  evidence,  published  by  or 
under  the  authority  of  W.  T.  Oarrlngton,  Su- 
perintendent of  Schools  in  tbe  state  of  Mis- 
souri and  president  of  the  Missouri  State 
Board  of  Education,  and  that  he  had  the  le- 
gal right  to  state  and  represent  that  aald 
books  had  been  so  recommended  and  indors- 
ed by  the  State  Superintendent  of  Public 
Schools,  and  hy  the  educational  dq>artment 
of  the  state  Qt  Missouri,  and  to  do  so  was 
no  olme  nnd»  the  law,  and  for  the  ioiDg 
of  which  alone  you  cannot  convict  him  In  tlils 
case,  (5)  The  court  instrncta  you  that  no 
r^resentations  or  statementa  made  by  the 
defendant  wltii  reference  to  what  tbe  law 
was  or  Is,  or  what  was  the  legal  duties  «C  tlw 
scbofd  board  or  school  district  or  board  of  di- 
rectors thereof.  If  you  flnd  he  made  any, 
will  conatitnto  any  frffense,  and  yon  cannot 
convict  blm  in  this  case  for  making  them, 
nor  for  obtaining  or  receiving  anything,  or 
attauptlng  to  do  so,  solely  on  account  there- 
of." The  very  lepreBentattons  that  the  court 
declares  In  those  Instructions  could  not  con- 
stitute the  ba^  of  a  criminal  offense  were 
made  a  part  of  the  foundation  In  instructions 
numbered  7,  8,  9,  and  10,  upon  which  tbe 
Jury  were  autbortaed  to  convict  the  d^end- 
ant  as  charged  in  the  flrst  count  ot  tbe  In- 
formation. The  burden  should  not  have  been 
cast  upm  the  Jury  to  determine  which  dec- 
larations were  to  be  followed. 

Numerous  other  errors  are  ax^nreut  in  the 
Instructions,  as  applicable  to  other  counta  In 
the  Information.  We  will  not  discuss  them, 
as  they  have  no  application  to  the  couot  upon 
wlilch  tbe  defendant  was  convicted.  We 
have  read,  witii  great  care^  the  entire  evi- 
dence In  this  case  as  disclosed  by  tiie  record, 
and  vre  dare  say  tiiat  no  one  can  read  tt  and 
escape  the  conclusion  tiut  the  conviction  in 
tills  cause  resulted,  not  from  tiie  offense  char- 
ged, but  from  a  failure  of  the  district  to  get 
the  books  purchased  from  tbe  defendant  It 
may  be  that  dtf  endant  oi^cbt  to  be  smt  to  tiie 
penitentiary.  We  by  no  means  commend  his 
conduct  to  the  public,  but  before  this  can  be 
done,  if  we  are  longer  to  reqpect  the  wel(- 
settied  principle  of  law,  there  should  be  a 
clear  1^1  charge  supported  by  competent 
■s  well  as  sufiiclent  evidence  to  authorise  his 
conviction.  This  defendant  was  convicted  for 
an  attempt  to  procure  from  certain  school 
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dincton,  a  school  WKtrant,  hj  false  and  fraud- 
ulent npittsentattons.  The  evidence  In  this 
draw  Is  dearly  Insnfflctflnt  to  tappott  the  Tcr^ 
diet  It  will  not  Justify  this  verdict  to  say 
that  the  district  did  not  get  the  books.  The 
defendant  Is  not  on  trial  for  fiUlnn  to  comply 
with  bis  contract  and  deliver  the  books  pur- 
chased from  hlnL  It  Is  equally  nnsatlsfaetory 
to  say  that  the  school  directors  relied  upon 
his  r^wesentaUona  The  unquestioned,  writ- 
ten testltaony,  the  contract  or  receipt  given 
by  the  defendant,  shows  beyond  question  that 
they  were  negotiating  for  books  from  this  de- 
fendant»  not  as  the  agent  of  the  Board  of 
Education  or  Mr.  Carrlngton.  bat  as  the  agent 
af  the  Supplementary  Book  Company.  The 
Jlrectors,  os  some  of  them,  testify  that  they 
were  satisfied  with  the  line  of  books,  and, 
had  they  been  delivered,  no  complaint  would 
faave  been  made.  They  further  say,  "We  were 
relying  upon  the  fact  that  the  books  would 
be  delivered."  There  Is  an  entire  absence  of 
any  testimony  that  they  did  not  want  the 
books,  or  that,  If  the  representations  had  not 
been  made,  they  would  not  have  purchased 
them.  The  old,  common  expression  that 
"there  are  two  bad  paymasters,  one  who  nev- 
er pays  and  one  who  pays  In  advance,"  Is  very 
appropriate  to  this  case.  That  was  the  whole 
trouble  in  this  transaction— the  efTort  to  pay 
for  these  books  In  advance.  Can  any  intel- 
ligent man  believe  tliat  these  school  directors 
bought  the  books  simply  because  defendant 
represented  that  he  was  the  agent  of  the 
Board  of  Education  or  Mr.  Carrlngton.  regard- 
less of  the  fact  whether  the  district  wanted 
or  needed  the  books?  In  supplying  the  wants 
and  needs  of  a  district,  its  taxable  wealth 
must  pay  for  it,  and  Is  It  not  indulging  a  very 
violent  presumption  of  official  misconduct  that 
the  directors  of  a  corporation  would  Incur  a 
debt  simply  to  gratify  the  wishes  of  any  one 
In  the  Introduction  of  an  article  which,  apply- 
ing the  theory  of  this  case,  was  not  desired 
or  needed  in  the  proper  conduct  of  the  busi- 
ness of  the  corporation?  The  testimony  sim- 
ply shows  that  the  directors  of  this  school 
district  permitted  the  defendant  to  persuade 
them  to  make  a  contract  for  certain  books. 
The  fact  that  he  stated  that  the  Board  of 
Education  or  Mr.  Carrington  approved  the 
books,  or  that  he  was  representing  them  In 
selling  them,  furnished  no  reason  why  they 
had  to  buy  them.  Aside  from  that,  the  con- 
tract for  the  delivery  of  the  books  Indicate  In 
unmistakable  terms  that  he  ^ras  not  repre- 
senting the  Board  of  Education  or  Mr.  Car- 
rlngton, but  was  acting  for  a  book  company. 
It  may  be  urged  that,  the  conviction  being 
simply  for  an  attempt  to  commit  an  oCrense, 
only  such  testimony  as  applies  to  that  offense 
will  be  considered.  Will  say,  as  to  that 
proposition,  if  we  are  to  consld^  only  the  rep- 
resentations as  made,  the  defendant  having 
been  convicted  of  only  an  attempt  to  commit 
an  offense  being  a  concession  that  the  dlrec- 
tATS  did  not  act  upon  the  statements  of  the 
defendant,  it  but  adds  additional  force  to  the 


views  of  this  court  that  the  stat^ents  were 
not  calculated  to  deceive,  for  the  reason  that 
the  directors  were  not  deceived  by  fh&XL  On 
the  other  hand.  In  passbig  upon  the  question 
at  an  attempt  to  commit  an  oBenae,  If  we  are 
to  consider  the  testimony  i^n  the  entire 
transaction,  not  only  that  which  Is  applicable 
to  the  attempt,  but  as  well  that  applicable 
to  the  completed  acta  of  both  the  defendant 
and  the  directors,  then  it  Includes  the  issu- 
ing of  what  la  termed  the  "Illegal"  or  ''void" 
warrant,  and  the  contract  of  purchase  which 
resulted  in  the  Issuance  of  such  warrant 
Considering  the  entire  transaction,  the  con- 
tract or  rec^pt  showing  the  purdiase  of  the 
books,  the  issuing  of  the  warrant,  and  the 
testimony  of  the  directors,  It  will  certainly 
not  be  contended  that  the  directors  Issued  the 
warrant  vpon  the  representations  alleged. 
They  all  say  that  they  looked  to  him  to  ship 
the  books;  that  the  warrant  was  issued  In 
payment  for  the  books  promised.  This  is  de- 
nominated an  attempt  to  commit  an  <^ense. 
Is  It  not  clearly  apparent,  from  all  the  testi- 
mony in  this  cause,  that  if  the  defendant  had 
not  obtained  the  money  on  this  warrant  from 
the  bank,  and  the  district  had  not  paid  the 
tMuik  for  the  warrant;  this  case  would  never 
have  been  heard  of? 

This  conviction  cannpt  be  sanctioned  be- 
cause the  defendant  obtained  the  money  for 
books  which  he  promised  to  deliver,  or  for 
failure  to  deliva  them.  That  is  not  the 
charge  upon  which  this  prosecution  is  based. 
There  Is  an  absence  of  any  testimony  indicat- 
ing that  the  defendant  attempted  to  get  the 
directors  to  meet  officially  and  order  the  war- 
rant drawn;  but  the  reverse  appears.  He  did 
Just  what  he  attempted  to  do.  He  discussed 
the  sale  of  the  books  with  the  directors  in- 
dividually, filled  out  the  warrant  himself,  ex- 
ecuted the  receipt  or  contract  for  it,  and  ot>- 
talned  the  money  from  the  bank  on  the  war- 
rant aa  drawn.  He  accomplished,  doubtless, 
what  he  Intended;  that  was,  to  obtain  the 
money  for  the  promise  of  the  delivery  of  the 
t>ook8.  To  constitute  an  attempt  to  commit  an 
offense,  the  person  making  the  attempt  must 
have  In  mind  the  offense  Itself.  The  defend- 
ant, in  this  cause,  filled  out  the  warrant 
The  presumption  Is  that  he  intended  the  result 
of  his  act  and  It  seems  in  this  case  that  the 
Illegal  warrant  answered  the  same  purpose  as 
one  In  due  form.  It  Is  apparent  that  this 
transaction  was  Just  simply  an  lll-conaldered 
matter.  The  directors  expected  to  get  the 
books  in  consideration  for  the  warrant,  and 
we  are  unwilling  to  reflect  upon  the  Intelli- 
gence of  the  directors  by  concluding  that  they 
did  not  want  the  books,  or  did  not  need  them, 
and  simply  made  the  purchase,  at  the  expense 
of  the  taxpayers  of  the  district,  to  gratify  the 
State  Board  of  Education  and  the  State  Supw- 
Intendent  of  Public  Schools.  The  expression 
of  this  court  in  State  v.  Cameron,  117  Mo., 
loc.  cit  648,  23  S.  W.  760,  may  be  v«7  ap- 
proprlately  applied  to  the  facta  of  this  case. 
Oantt  J.,  speaking  for  the  court;  said:  **it  ia 
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not  the  policy  of  t3ie  lav  to  ptmiib  as  a  crime 
the  making  of  erery  foolish  or  lll'consld^d 
agreement  If  It  Is,  the  Jails  and  prisons  must 
be  greatly  enlarged.  "Where  the  pretense  to 
absnrd,  or  Irrational,  or  such  as  the  party  In- 
Jored  had,  at  the  very  time,  the  means  of  de- 
tecting at  band,  It  Is  not  within  the  act.' " 
To  the  same  effect  la  the  case  of  State  t.  Bar- 
bee,  136  Mo.,  loc.  clt  445,  37  S.  W.  1120.  It 
was  said  In  that  caae  by  Sherwood,  J.:  "It 
la  well-settled  law,  both  In  this  state  and  else- 
where, that  It  Is  not  every  false  pretense 
which  can  be  made  the  basis  of  a  criminal 
prosecution.  It  mnat  be  stich  an  one  as  la 
calcnlated  to  deceive." 

We  hare  given  every  phase  of  this  case 
our  most  careful  attention,  and  while  the  con- 
dnct  of  fllie  defendant  does  not  meet  with  our 
approval,  still  we  are  miable  to  reach  any 
other  conclusion  than  that  this  Judgment  Iii 
unsupported  by  the  facts  surrounding  thto 
transaction. 

The  Judgment  will  be  reversed,  and  tbe  de- 
fcndant  discharged.  All  concur. 


Be  parte  liOTINO. 

(Ba^une  Ooozt  <tf  Miseonri.  Dec;  ^  190&) 

STATDTU-nTLB-LOOAL  OK  SPSCIAL  LAm- 
OONSTITUTIONAL  tJLW— CITY 
CHARTER— TAXATION. 

1.  Any  reasonable  doubt  as  to  the  contrtitn- 
ttonality  of  an  act  must  be  resolved  In  favor 
of  Ita  validltT. 

2.  Act  March  28,  1903  (Sess.  Acts  1903,  p. 
213),  entitled  "An  act  to  regnlate  tbe  treatment 
and  control  of  n^lected  and  delinqneot  chil- 
dren  In  coontlea  having  a  popnlatios  of  150,000 
InhabitaDts,"  la  not  In  vituation  of  Const  arL 
4,  I  28,  providing  that  no  bill  shall  contain 
more  than  one  snEject  which  shall  be  express- 
ed In  Its  title;  "neglected  and  delinquent  chil- 
dren" constitnting  only  one  subject 

3.  That  Act  March  23,  1903  (Sess.  Acts  1903, 
p.  213),  regolatlng  the  treatment  of  neglected 
and  deUnqnent  cbudren  In  connties  of  iSOjQQO 
Inhabitants  and  over,  i^tplles  at  the  time  of  its 
enactment  to  only  two  counties,  does  not  render 
it  in  violation  of  Const  art  4,  |  53,  prohibiting 
local  laws,  since  it  will  include  other  counties 
which  may  hereafter  come  within  the  class  de- 
scribed. 

4.  That  Act  March  28,  1903  (Sess.  Acts  1903, 
p.  218),  applies  a  mle  of  punishment  to  a  class 
of  children  in  counties  of  over  ISO.OOO  inhabit- 
ants that  Is  not  applied  to  the  same  class  In 
other  counties,  does  not  render  it  in  vitiation  of 
Const  art  4,  |  68,  prohibiting  a  special  law 
where  a  general  law  can  be  made  applicable; 
the  conditions  reasonably  Justifying  the  dis- 
tinction made. 

5.  Act  March  28,  1903  (Sess.  Acta  1903,  p. 
213),  relating  to  the  treatment  of  neglected  and 
delinquent  children,  la  not  Invalidated  by  its 
failure  to  provide  for  the  separation  of  neglect- 
ed from  delinquent  children. 

6.  The  provisiouB  of  a  city  charter  ara  subject 
to,  and  most  be  In  harmony  with,  the  general 
laws  of  the  state. 

7.  Act  March  2S,  190B  (Sess.  Acts  1903,  p. 
213),  relating  to  the  treatment  of  neglected  and 
delinquent  children,  and  providing  that  the  lo- 
calities for  whose  benefit  the  law  Is  enacted 
■hall  be  required  to  pay  the  expenses  of  eanr- 
Ing  out  Its  provM<mSi  Is  not  violative  <tf  Const 
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srt  10.  H  1.  10,  prohibiting  tiie  General  As- 
sembly from  levying  taxes  tat  municipal  pur- 
poses. 

In  Banc.  Petition  by  James  Loving  for 
writ  of  habeas  corpus  against  John  P.  Gllday, 
sheriff  of  Jackson  county.  Petitioner  re- 
manded to  the  custody  of  the  sheriff. 

Frank  Cordon  and  John  A.  Sea,  for  peti- 
tioner. Seddon  &  Blair,  J.  Henry  Aitschu, 
Roland  Hughes,  Gardiner  Lathrop,  Jaa.  P. 
Gllmore,  J.  V.  C.  Karnes,  and  Alfred  Gregory^ 
for  respondent. 

POX,  J.  The  facta  In  tiie  caae  at  bar  are 
practically  admitted.  The  defendant,  James 
Loving,  was  arrested  and  charged  with  petit 
larceny,  committed  In  Jackson  county.  The 
petitioner  Is  a  boy  eight  years  of  age,  and 
brought  before  the  Juvenile  court  of  Jackson 
county.  Tbe  case  was  heard  by  the -Judge 
of  the  Juvenile  court,  and,  having  heard  the 
facts,  he  found  the  defendant  guilty,  and 
thereupon  the  following  Judgment  was  made 
and  entered  of  record  in  the  records  of  said 
county:  "The  State  of  Missouri  t.  James 
Loving.  (So.  63.)  Now  on  this  day  comes 
the  prosecuting  attorney  of  Jackson  county, 
Missouri,  and  flies  Information  (barging  said 
James  Loving  with  petit  larceny,  upon  which 
Information  a  warrant  was  tosued,  and  said 
defendant  was  brought  Into  court;  and  Frank 
Gordon,  Esq.,  appears  In  court  as  attorney  for 
said  defendant  aod,  In  his  behalf,  pleads  'Not 
guilty.*  And  the  court  after  hearing  all  of 
the  evidence  adduced,  and  being  fully  advis- 
ed In  the  premises,  finds  that  the  defendant 
is  guilty  of  a  misdemeanor,  that  he  la  a  de- 
linquent child,  and  that  he  is  eight  (8)  years 
of  age.  The  court  further  finds  that  the  i>ar- 
enta  of  said  defendant  have  not  exercised 
tbe  needed  care  and  control  over  said  de- 
fendant and  that  he  be  committed  to  the 
State  Reform  School  for  Boys,  and  that  his 
said  parents  are  Indigent  and  that  neither 
they  nor  the  said  defendant  have  any  prop- 
erty or  estate  out  of  which  the  expenses  of 
conveying  said  defendant  to  and  bis  deten- 
tion In  said  school  can  be  paid.  It  is  there- 
fore ordered  and  adjudged  by  the  court  that 
the  said  James  Loving  be,  and  Is  hereby, 
comihitted  to  tbe  guardianship  of  said  State 
Reform  School  for  Boys,  at  BoonvUle,  Cooper 
County,  Missouri,  there  to  rranaln  for  the  full 
period  of  two  (2)  years.  It  Is  further  ordered 
and  adjudged  that  the  said  James  Loving  be, 
and  is  hereby,  committed  to  tbe  custody  of 
tlie  sheriff  of  Jackson  county,  Missouri,  and 
that  said  sheriff  deliver  said  James  Loving 
into  the  custody  of  the  proper  officer  in  chaige 
of  said  State  Reform  School.  It  Is  further 
ordered  and  adjudged  by  the  court  that  tbe 
county  court  of  Jackson  county,  Missouri,  pay 
the  necessary  expenses  Incurred  by  said  sher- 
iff In  conveying  said  James  Loving  to^  and  of 
bis  detention  In,  said  reform  school."  A  writ 
of  habeas  corpus  was  sued  out  by  the  mother 
of  the  petitioner,  and  against  tbe  aheriff, 
who  had  tbe  custody  of  James  Loving,  made 
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retnmable  to  this  court  The  legal  seryice 
of  the  writ  waa  waived,  ai  waa  alao  the 
production  ot  the  body  of  the  person,  who,  it 
waa  charged,  waa  illegally  reatrained  of  hia 
liberty.  To  this  writ.  In  proper  form,  the  abei^ 
Iff  filed  hia  return,  which  la  partly  aa  followa: 
"John  P.  OUday,  aherlff  of  Jackson  county, 
Miaaoitri.  for  his  return  to  the  writ  of  habeas 
corpus  directed  to  him  from  the  Supreme 
Court  of  Missouri,  the  formal  lasue  of  which 
writ  has  been  waived,  states  that  James 
LoTlng  was  placed  in  his  custody  on  the  17th 
day  ct  June.  1903,  by  an  order  ot  commit- 
ment laaued  by  Honorable  James  Gibson. 
Judge  ot  Divlaton  No.  1  of  the  circuit  court 
of  Jackson  county.  Missouri,  and  acting 
aa  judge  of  the  Juvenile  coort  of  aald  county. 
H&  aaya  that,  acting  under  the  authority  of 
an  act  of  the  General  Assembly  of  the  state 
of  Mlsaouri  apiffoved  Mardi  28,  1003,  and 
found  In  the  Session  Acts  ot  1908,  at  page 
21S,  said  James  lAvlng  was  broo^^t  before 
the  Honorable  Jamea  Gibson.  Jud^  aa  afore- 
said, and  that,  upon  due  Information  and 
proceaa  and  full  hearing,  the  aald  Judge  com- 
mitted said  James  Loving  to  the  Missouri  Be- 
Conn  School  (or  Boys."  Accompanying  this 
return  is  a  copy  of  the  entire  proceeding,  in- 
cluding the  Judgment  and  commitment  To 
this  return  there  la  a  demurrer  filed,  which  Is 
as  follows:  "Oomea  now  the  petltlfmer,  by 
hia  attorney  of  record,  and  demurs  to  the 
return  <tf  John  P.  Gllday,  sheriCt  of  Jackson 
county,  for  the  reason  that  said  return  does 
not  state  sulflclent  &cts  to  authorise  the  de- 
tention of  said  petitioner.  Petitioner  further 
states  that  the  act  of  March  20,  1903,  under 
which  the  sheriff  of  Jackson  coun^  claims 
said  petitions  la  held.  Is  Invalid,  for  the  rea- 
son that  aald  act  is  in  violation  of  section 
63,  art  4.  of  the  Constitution  of  Mlasoori; 
that  said  act  Is  In  violation  of  aectlons  1, 
10.  art  10,  of  the  Constitution."  This  state- 
ment indicates  clearly  the  controverted  qnea- 
tiona,  and  It  Is  unnecessary  to  say  more. 

This  proceeding  presents  but  one  question 
tor  our  contideratlon.  That  Is  the  validity 
of  the  act  of  March  23,  1903,  commonly 
known  aa  the  "Juvenile  Court  Act"  We  have 
examined  with  a  marked  degree  of  care,  and 
read  with  deep  interest  all  of  the  provlBlons 
of  the  act  of  the  Legislature  Involved  In  this 
controversy.  We  confess,  at  the  outset,  that 
the  wise  and  beneficent  purposes  sought  to 
be  accomplished  by  this  act— the  prevention 
of  crime,  and  the  upbuilding  of  a  good  and 
uaeful  citizenship— tends,  at  least,  to  the  ere* 
atlon  of  a  desire  to  uphold  It  However,  in 
the  determination  of  so  grave  and  Important 
a  qnestion  as  the  one  with  which  we  are 
confronted.  incllDatlons  and  deslrea  should 
not  be  consulted;  and.  In  approaching  the 
consideration  of  ite  questions  presented,  we 
hope  to  do  so  with  that  high  conception  of 
duty  so  appropriately  expressed  by  Chief  Jus- 
tice Byan  In  the  Wisconsin  Industrial  School 
Case,  40  Wis.  333,  22  Am.  Rep.  702;  "Not- 
wlthatanding  this  prepossession  In  favor  ot 


ttie  statute  before  us.  It  la  our  duty  to  test 
all  Its  provisions  Involved  In  thla  case  by 
the  letter  and  spirit  of  the  Constitution,  and 
to  hold  the  restraints  and  principles  of  that 
Instrument  saoed,  aa  against  any  provision 
of  any  act  of  the  L^lslatuze,  however  hu- 
mane or  benevolent**  It  must  be  conceded 
that  this  act  reaches  out  Into  a  new  field  of 
legislation,  and.  In  a  sense,  may  be  said  to 
be  a  new  departure  from  the  ordinary  paths, 
in  the  exercise  of  the  functions  of  that  the 
co-ordinate  branch  of  the  state  government; 
but  in  the  language  ot  what  baa  been  appro- 
priately said  elsewhere,  "we  live  In  a  time 
of  inquiry  and  Innovation,  when  many  things 
having  the  sanction  of  time  are  questioned, 
and  many  novelties  Jarring  with  long-accept- 
ed theories  are  proposed."  This  act  Is  as- 
sailed on  the  ground  that  it  Is  offensive  to. 
and  hi  violation  of,  the  organic  law— the  Ctm- 
stltntlon  of  this  state.  In  the  solution  of  the 
proposition  before  us,  we  must  keep  In  view 
that  familiar  principle  that  If  there  la  a 
reasonable  doubt  «»«^«'♦^"g  as  to  the  consti- 
tutionality of  the  act  nich  doubt  must  be 
resolved  In  favor  of  Its  validity.  This  prin- 
ciple la  so  well  recognlssed  that  the  mwe 
statement  of  It  la  sufficient  In  Stete  ex  rel. 
V.  Aloe,  152  Ma  477,  64  S.  W.  490,  It  waa 
very  clearly  and  tersely  atoted:  "When  the 
validity  of  8  stetute  Is  drawn  in  question, 
tiie  court  approaches  the  subject  aa  one  In- 
volving the  gravest  responslblll^.  and  to  be 
considered  with  the  greatest  caution.  The 
General  Assembly  Is  presumed  to  have  been 
as  careful  to  observe  the  requlremente  of  the 
Constitution  In  enacting  the  statute  as  the 
court  In  at^lylng  It  Every  presumption  Is 
to  be  Indulged  in  favor  of  the  validity  of  the 
act  and  that  presumption  is  to  continue  un- 
til Ite  Invalidity  Is  made  to  api>ear  beyond  a 
doubt"  To  the  same  effect  is  State  ex  rel. 
V.  Pike  County,  144  Mo.  277.  46  S.  W.  1098, 
where  it  Is  said:  "It  is  the  duty  of  the  courts 
to  uphold  a  legislative  act  unleas  It  plainly 
and  clearly  violates  the  Constitution,  and.  if 
its  language  Is  susceptible  of  a  meaning  that 
win  remove  the  objections  to  Its  validity,  such 
Interpretetion  should  be  adopted.  'A  legis- 
lative intent  to  violate  the  Constitution  is 
never  te  be  assumed  if  the  language  of  the 
stetute  can  be  satisfied  by  a  contrary  con- 
struction.* Endlich  on  the  Interpretetion  of 
Stetutes,  I  170.  It  Is  our  duty  to  uphold  the 
act  unless  It  plainly  and  clearly  violates  the 
fundamental  law  of  the  stete,  and.  If  Ite  lan- 
guage Is  susceptible  of  a  meaning  that  will 
remove  the  objections  to  Ite  validity,  such 
Interpretetion  should  be  adopted." 

Fh^t  It  Is.  urged  that  this  act  is  In  viola- 
tion of  section  28  of  article  4  of  the  Missouri 
Constitution.  The  section  referred  to  Is  as 
follows:  "Bttls  must  Contein  but  One  Sub- 
Ject-Tltie.  No  bill  •  *  •  shall  contein 
more  than  one  subject,  which  shall  be  clearly 
expressed  In  Ite  titie."  The  title  to  this  act 
Is  aa  follows:  "An  act  to  regulate  the  treat- 
ment and  control  of  neglected  and  delinquent 
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etalldrm  In  ooantiea  liavliig  a  population  of 
150,000  InbaUtanta  and  over,  with  an  emer- 
gency clanBe."  It  Is  eainestl7  nrged  by  conn- 
Bel  tor  petitioner  that  the  title  to  tbta  act 
contains  more  tban  one  subject  Tbls  con- 
tention Is  predicated  npon  tbe  tiieory  tbat 
"neglected  and  delinquent  cblldren"  consti- 
tute two  claasea  of  subjects.  A  fair  and  im- 
partial analysis  of  tbe  tamu  of  the  title 
demonstrates  tiiat  they  are  not  subject  to 
this  criticism.  Tbe  t^ms  "neglected  and  d»- 
llnquent  children"  undlsputably  refer  to  two 
classes,  but  not  to  classes  of  different  sub- 
jects. The  subject  of  the  title  to  this  act  Is 
"children,"  and  the  terms  "neglected  and  de- 
linquent" refer  solely  to  the  classes  or  char- 
acter of  children  which  are  treated  of  In  the 
body  of  the  act  If  there  Is  but  one  sub- 
ject, as  In  the  title  to  this  act  <"cbUdren"  be- 
ing the  subject),  the  use  of  terms  which  re- 
fer to  classes  of  the  one  subject  Is  not  ob- 
noxloua  to  the  provisions  of  tbe  ConstltuticHi. 
It  may  be  said,  as  Is  argued  In  this  cause, 
that  "neglected  and  delinquent  cblldren"  are 
entirely  distinct  classes,  but  It  does  not  fol- 
low that  they  are  separate  and  distinct  sub- 
jects. The  evident  purpose  of  the  provisions 
of  the  Constitution  relating  to  the  titie  of  the 
act  was  "to  prevent  surprise  upon  the  law- 
makers by  the  passage  of  bills,  the  object  of 
which  Is  not  Indicated  by  their  tities,  and 
also  to  prevent  the  combination  pf  two  or 
more  distinct  and  unconnected  matters  In  tbe 
same  bill."  There  Is  nothing  In  the  titie  to 
this  act  which  Is  calculated  to  surprise  or 
mislead  any  one  who  may  read  It.  The  body 
of  the  act  treats  of  the  subject  Indicated  by 
the  title,  and,  whether  the  children  are  deslg- 
nated  as  "neglected"  or  "delinquent,"  both 
classes  are  germane  to  the  subject  of  the 
title,  "children."  This  court  has  spoken  on 
this  subject  In  Lynch  v.  Murphy,  110  Mo.  163, 
24  S.  W.  774.  Burgess,  J.,  speaking  for  the 
court,  very  clearly  announced  the  rule.  He 
said:  "The  generality  of  a  titie  Is  therefore 
no  objection  to  It  so  long  as  It  Is  not  made  a 
cover  to  legislation  Incongruous  In  Itself,  snd 
which  by  no  fair  intendment  can  be  consider- 
ed as  having  a  necessary  or  proper  connec- 
tion. The  Legislature  must  determine  for  It- 
self how  broad  and  comprehensive  shall  be 
the  object  of  a  statute,  and  how  much  par- 
ticularity shall  be  employed  In  the  title  de- 
fining It"  Marshall,  J.,  hi  State  v.  Firemen's 
Fund,  152  Mo.  4S,  52  8.  W.  60S,  very  tersely 
stated  tbe  law  npon  this  subject  He  said: 
"When  all  the  provisions  of  a  statute  fairly 
relate  to  tbe  subject  have  a  natural  connec- 
tion with  It,  are  the  Incidents  or  means  of 
accomplishing  It  then  the  subject  Is  single, 
and,  if  It  is  sufficiently  expressed  In  the  title, 
the  statute  Is  valid."  Mr.  Justice  Harlan,  In 
Montclair  v.  Ramsdell,  107  U.  S.  147,  2  Snp. 
Ct  S91,  27  L.  Ed.  431,  In  treating  of  a  con- 
stitutional x^vlslon  of  New  Jersey  similar 
to  ours,  says:  "The  purpose  of  this  constitu- 
tional provision  was  dechired  by  the  Su- 


preme Oonrt  of  New  Jersey,  In  State  t.  Town 

of  Union,  83  N.  J.  Law,  SSO,  to  be  to  pre- 
vent surprise  upon  legislators  by  the  passage 
of  bills,  tiie  object  of  which  Is  not  Indicated 
by  their  titles,  and  also  to  prevent  the  oom- 
blnation  of  two  or  more  distinct  and  uncon- 
nected matters  In  the  same  bUl.  It  la  not 
Intended  to  prohibit  tlie  uniting  in  one  bill  of 
any  number  of  provisions  having  one  general 
object  fairly  Indicated  by  its  titie.  Tbe 
unl^  of  the  ot^ect  must  be  sought  In  the  aid 
which  the  legislative  act  proposes  to  accom- 
plish. The  degree  of  particularity  which 
must  be  used  In  the  titie  of  an  act  rests  in 
legislative  dlsaetion,  and  Is  not  defined  by 
the  Constitution.  •  *  •  It  Is  not  Intended 
by  the  Constitution  of  New  Jersey  tbat  the 
titie  to  an  act  should  embody  a  detailed 
statement  aor  be  an  Index  or  abstract  of  its 
contents.  Tbe  creation  of  an  Independent 
municipality  being  expressed  In  tbe  titie,  tbe 
act  In  question  properly  embraced  all  the 
means  or  Instrumentalities  to  be  employed 
In  accomplishing  that  object  As  the  state 
Constitution  has  not  indicated  the  degree  of 
particularity  necessary  to  express  In  Its  title 
the  one  object  of  an  act  the  courts  should 
not  embarrass  legislation  by  tectuUcal  inter- 
pretation based  upon  mere  form  or  phrase- 
ology. The  objections  should  be  grave,  and 
the  conflict  between  the  statute  and  the  Con- 
stitution palpable,  before  the  Judiciary  sbould 
disregard  a  legislative  enactment  upon  the 
sole  ground  that  It  embraced  more  than  one 
object  or,  if  but  one  object,  that  It  was  not 
sufficiently  expressed  by  the  titie."  The 
North  Dakota  Supreme  Court  In  Re  Kol,  10 
N.  D.  493,  88  N.  W.  273,  very  clearly  setties 
this  question.  It  said:  "The  Constitution 
only  requires  that  the  act  shall  contain  a  sin- 
gle subject  of  legislation,  and  that  such  sut}- 
Ject  or  object  shall  be  expressed  in  the  titie. 
It  Is  not  Intended,  neither  Is  it  required,  that 
the  separate  means  or  Instrumentalities  nec- 
essary to  accomplish  the  object  of  legislation 
shall  be  embodied  In  separate  acts.  Such  a 
requirement  would  be  absurd,  rendering  leg- 
islative acts  fragmentary,  and  they  would 
often  fall  of  their  Intended  effect  from  the 
Inherent  difficulties  of  expressing  the  legis- 
lative wUl  when  restricted  to  such  narrow 
bounds.  Tbe  section  of  the  Constitution  un- 
der consideration  is  found  In  the  Constitn- 
tions  of  a  majority  of  the  states,  and  it  is 
universally  held,  and  we  think  necessarily, 
that  an  act  which  has  but  a  single  purpose, 
and  tbat  purpose  is  expressed  in  Its  titie,  may 
embrace  all  matters  which  are  naturally  and 
reasonably  included  In  It  and  all  measures 
which  will  or  may  facilitate  the  accomplish- 
ment of  the  purpose  of  the  legislation." 

This  leads  us  to  the  consideration  of  the 
most  vital  proposition  Involved  In  this  pro- 
ceeding. It  overshadows  all  other  questions 
pres«ited;  that  Is,  that  the  "juvenile  court 
bill"  is  "In  coDfllct  with  and  offends  the  or- 
ganlc  law  of  this  state,  In  this:  It  la  both  a 
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local  and  a  special  law.**  The  constttutioual 
provision  upon  which  this  contoitloii  la  predi- 
cated Is  as  followa: 

"Article  4,  section  53.  Special  and  Local 
Laws  Prohibited.  The  General  Aasembly 
aboil  not  pass  any  local  or  apedal  law. 
*  *  *  In  all  other  cases  where  a  general 
law  can  be  made  applicable,  no  local  or  spe- 
cial law  Shan  be  enacted;  and  whether  a 
general  law  could  have  been  made  applicable 
In  any  case  Is  hereby  declared  a  judicial  qnes- 
tlon.  and  as  anch  shall  be  Judicially  deter- 
mlned,  without  regard  to  any  leglslattre  as- 
sertion m  that  subject  Nor  shall  the  Oen- 
eral  Assembly  Indirectly  enact  such  spedal 
or  local  law  by  the  partial  repeal  of  a  gen- 
eral law;  but  laws  repealing  local  or  special 
acts  may  be  passed." 

SeqitlODs  1,  2,  and  8  of  tiiis  act  provide:  ■ 

"Section  1.  This  act  shall  apply  only  to 
children  under  the  age  of  sixteen  years,  not 
now  <v  hereafter  Inmates  of  any  state  lustl- 
tntlon,  or  any  tialnbig  stdiool  for  boys,  or  In- 
dustrial school  for  girls,  or  any  Instltotion  In- 
corporated under  the  laws  of  this  state:  pro- 
Tided,  that  when  Jurisdiction  has  been  ac- 
quired under  the  provisions  hereof  over  the 
person  of  a  chlldt  such  Jurisdiction  shall  con- 
tinue for  the  purposes  of  this  act  until  the 
child  shall  have  attained  Its  majinll7>  For 
the  pnipose  of  tills  act  the  words  ^neglected 
child'  shall  mean  any  child  under  the  age  of 
sixteen  yeus  who  Is  destitute  or  homeless, 
or  abandoned,  or  dependent  upon  the  public 
for  support,  or  who  habitually  begs  or  re- 
ceives alma.  Is  found  in  any  house  <tf  Ul- 
fbme,  or  with  ai^  vlclona  <v  dluepntable  per* 
son,  or  who  Is  suffering  from  the  cruelty  or 
dqiravity  tit  Its  paraits,  or  other  pereon  in 
whose  care  It  may  be.  The  words  *delln- 
quent  ddld*  shall  include  any  child  under  flie 
age  of  sixteen  who  violates  any  law  of  this 
states  or  any  dty  ordinance.  The  word 
^hlld*  w  *chl]drW  may  mean  one  or  nunre 
children,  and  the  word  iKirent'  or  'parents' 
may  be  held  to  mean  one  or  both  parents, 
when  consistent  with  the  intent  of  tiila  act 
The  word  'association*  shall  Include  any  cor- 
poratlui  which  includes  in  Its  purposes  the 
care  m  discipline  of  chUdreoi  coming  within 
the  meaning  of  this  act 

''See.  2.  The  circuit  courts  exercising  Ju- 
risdiction In  countlefl  having  a  population  of 
100,000  Inhabitants  and  over  In  this  state* 
shall  have  original  Jurisdiction  of  all  cases 
coming  within  the  terms  of  this  act  The 
city  of  St  Louis  shall  be  deemed  to  be  a  coun- 
ty within  ttie  meaning  of  this  act 

"Sec.  8.  In  said  counties  the  Judges  of  the 
circuit  court,  shall,  from  time  to  time,  desig- 
nate one  of  their  number,  whose  duty  It 
shall  be  to  bear  and  determine  for  such  time 
as  such  Judges  shall  designate,  all  cases  com- 
ing under  this  act  A  court  room  to  be  des- 
ignated the  'JuvenUe  Court  Hoom'  shall  be 
provided  or  assigned  for  tiie  hearing  of  such 
cases,  and  the  proceedings  of  the  court  In 
audi  caaes  shall  be  entered  In  a  book  or 


books  to  be  kept  for  that  purpose,  and  known 
as  the  Juvenile  Beoord,  and  the  court  may 
for  convenience  be  called  the  JuvenUe  Oourt 
The  practice  and  procedure  prescribed  1^ 
law  for  the  conduct  of  criminal  eases  so  tar 
as  same  may  be  applicable  and  when  not 
bertin  otherwise  provided,  shall  govern  all 
proceedings  under  this  act  In  all  trials  un- 
der this  act  U17  person  Interested  therein 
may  demand  a  trial  by  Jury." 

It  la  conceded  that  this  act  at  present  is 
applicable  alone  to  the  city  of  St  Louis  and 
Jackson  county,  as  no  othn-  county  In  the 
stete  at  present  bas  a  population  as  great  as 
150,000.  It  Is  also  clear  that  this  act  has 
application  only  to  the  class  of  children  treat- 
ed of  In  the  territory  dealgoated,  and  not  to 
all  the  children  of  the  state  who  may  be 
neglected  or  ddlnquent  There  can  be  no 
dispute  that  this  act  does  distinguish  a  class 
of  children  to  whom  the  remedies  provided 
for  In  the  body  of  the  act  are  made  applica- 
ble, and  the  most  vital  and  most  difficult 
question  presented  In  this  proceeding  Is  not 
the  right  to  distinguish  the  class  upon  which 
the  law  Is  to  be  c^eratlve,  but  it  is  in  re- 
spect to  the  conditions  which  would  author- 
ise or  Justify  the  dlatlngulahtDg  of  the  daaa. 
If  tiie  conditions  reasonably  Justified  the  dls- 
tlngulshlng  of  the  class,  and  the  provisions 
of  the  act  aflbct  equally  all  who  come  within 
that  dass,  then  we  think  It  Is  clear  that  the 
act  does  not  tall  within  the  constitutional  In- 
hibition, because  of  Its  tqiteratlon  on  one  class 
only.  This  rule  was  deaily  announced  In  the 
recent  case  of  State  bx  InfL  v.  Washburn,  167 
Mo.  680,  67  S.  W.  B02,  00  Am.  St  Bep.  430. 
Yalllant  J.,  speaking  for  tiie  court,  In  treat- 
ing of  the  provision  of  the  Constitution  now 
under  discussion,  said:  "The  clause  of  our 
Constltatlon  above  quoted  does  not  prohibit 
the  General  Assembly  passing  a  statute  to 
affect  particularly  one  clasa.  Since  there  are 
dasses  of  Individuals  and  corporations  so  es- 
sentially different  from  other  classes  as  that 
a  law  designed  to  a.pifls  to  all  would  apply 
to  some  In  one  way  and  to  others  In  another, 
or  to  some  in  one  degree  and  to  others  In  a 
larger  degree,  it  becomes  absekitely  neces- 
sary that  laws  should  be  made  to  affect  par- 
tlcular  classes,  else  the  very  Inequality  sought 
to  be  avoided  would  be  produced.  A  law 
might  be  uniform  in  theory,  yet  In  Ite  opera- 
tion produce  unjust  discrimination,  discrim- 
inating In  effect  by  falling  to  discriminate  in 
form;  that  is,  by  falling  In  shape  to  fit  the 
unequal  conditions  to  which  It  must  apply. 
Therefbre  a  law  Is  not  within  the  constitu- 
tional Inhibition  because  It  is  designed  to 
operate  on  one  clasa  only,  provided  the  con- 
ditions reasonably  Justify  the  distinguishing 
of  tiie  class,  and  provided  It  affecte  equally 
all  who  come  within  that  class.  Hamman  v. 
Central  Coal  &  Coke  Co.,  150  Uo.  232,  56  S. 
W.  1001.  But  If  the  attempted  classification 
be  arbitrary,  or  if  the  statute  essays  to  con- 
fer a  'right  privilege,  or  immunity'  upon  one 
or  some  in  the  class,  and  not  upon  all,  the 
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act  te  Invalid."  The  terms  of  this  act,  in 
Election  2.  restricting  tlie  application  of  Its 
provisions  to  counties  "having  a  population 
of  150.000,"  are  not  sufficient  to  stamp  It  a 
local  or  special  law.  This  proposition  has 
frequently  had  the  attention  of  this  court, 
and  It  has  uniformly  held  that  such  a  provi- 
sion, reasonably  Interpreted,  has  application 
to  counties  which  may  In  the  future  acquire 
the  population  designated  In  the  statute. 
This  question  was  sharply  presented  in  the 
cases  of  State  ex  rel.  v.  Marlon  County,  128 
Mo.  427,  30  8.  W.  103,  81  S.  W.  23,  and  Lynch 
V.  Murpby,  119  Mo.  163,  24  S.  W.  774.  It 
was  said  by  Barclay,  J.,  In  the  former  case: 
"The  fact  that  the  proviso  applies  only  to 
counties  of  a  certain  population  Is  not  of  it- 
self enough  to  stamp  it  as  special  [local],  In 
view  of  the  rulings  that  have  been  made  on 
that  subject  in  the  early  years  of  the  present 
Constitution.  State  v.  Tolle,  71  Mo.  645; 
State  V.  Herrmann,  75  Mo.  340;  State  v.  Mil- 
ler, 100  Mo.  439  [13  S.  W.  677].  Whatever 
the  present  members  of  the  court  might  hold 
on  tbat  proposition,  were  it  an  original  one. 
Is  needless  to  state.  We  feel  ourselves  In 
duty  bound  to  follow  the  construction  that 
has  been  made  by  our  predecessors  In  re- 
spect of  the  proper  forms  of  legislation,  and 
upon  which  construction  the  legislative  de- 
partment has  ever  since  been  acting.  It  cer- 
tainly is  a  point  calling  for  a  firm  application 
of  the  doctrine  of  stare  decisis.  We  think  a 
fair  reading  of  the  proviso  permits  the  inter- 
pretation that  ft  is  designed  to  apply  to  coun- 
ties that  may  Iiave  the  stated  population  at 
any  time  after  the  statute  takes  effect  That 
Idea  is  not  expressed  In  so  many  words;  but, 
as  the  law  Is  of  continuing  operation,  and 
employs  the  present  tense— 'having'  such  a 
population— and  a  prospective  effect  Is  to  be 
glvea  to  a  statute  where  its  language  does 
not  occlude  tbat  conBtmction,  we  consider 
that  the  Interpretation  above  indicated  Is 
reasonable,  and  should  be  accepted  to  sus- 
tain the  action  of  the  lawmalilng  department. 
Where  a  statute  Is  fairly  susceptible  of  a  con- 
<tructlon  In  harmony  with  the  Constitution, 
tbat  conatructlon  should  be  adopted,  in  obedi- 
ence to  several  canons  for  the  guidance  of 
courts  in  dealing  with  this  subject"  Bur- 
gess, J.,  In  treating  of  the  same  act  InTolved 
In  the  Marion  Case,  supra,  said:  "It  may  be 
true,  and  doubtless  there  are  counties  in  the 
«tate  which  have  no  dramshops,  or  that  have 
no  township  Indebtedness,  and  to  which,  for 
that  reason,  the  act  does  not  apply;  but  It  la 
nevertheless  general  in  its  application,  be- 
■cause  it  does  apply  to  all  road  districts  and 
townships,  Including  ttiose  which  have  com- 
promised their  Indebtedness.  It  could  not  be 
more  general  in  Its  application."  In  State 
ex  rel.  Tolle,  71  Mo.  845,  the  constitution- 
ality of  section  820,  Rev.  St  1879,  whtdi  made 
its  provisions  applicable  in  all  cities  having 
a  peculation  of  more  than  100,000  InhaUt- 
ants,  was  Involved.  Tbls  court  interpreting 
the  terms  of  that  statute,  which  la  ilmllaz. 


in  respect  to  having  the  required  population, 
to  the  one  before  us,  held  It  was  not  a  special 
law,  within  the  meaning  of  the  Constitution. 
State  ex  rel.  t.  Herrmann,  75  Mo.  340-354,  re- 
lied upon  by  counsel  for  petitioner,  fully  rec- 
ognizes the  distinction  between  the  terms  of 
the  statute  involved  in  that  case  and  the 
terms  employed  In  statutes  similar  to  the  one' 
In  this  act  It  was  there  said  by  the  court: 
"But  the  statute  under  discussion  in  Tolle'a 
Case  differs  very  widely  from  the  one  we  are 
discussing.  The  section  passed  upon  In  that 
case  was  section  320,  Rev.  St  1879.  which 
made  provision  that  *lu  all  cities  having  a 
population  of  more  tiian  100,000  Inhabitants, 
a  board  consisting  of  the  Judges  of  the  cir- 
cuit court  of  such  cities,  or  a  majority  of  the 
same,  shall  on  or  before  the  1st  day  of  No- 
vember, 1879,  and  every  two  years  thereaft- 
er, cause  to  be  published,'  etc.  That  section 
related  to  'persons  or  things  as  a  class,'  and 
therefore  filled  the  definition  of  a  general 
law.  It  did  not  single  out  and  relate  to  'par- 
ticular persons  or  things  of  a  class.'  And 
more  than  that  It  would  only  operate,  and 
was  only  intended  to  operate.  In  the  future, 
and  Its  general  rule  would  operate  as  fast  as 
cities  having  a  population  of  100,000  inhab- 
itants should  give  occasion  to  apply  the  law." 
In  Ex  parte  Lucas,  160  Mo.  218,  61  S.  W.  218, 
the  interpretation  of  the  provisions  applicable 
in  the  Herrmann  Case,  supra,  and  State  ex 
rel.  T.  Jackson  CO.,  89  Mo.  237,  1  S.  W.  307, 
is  very  clearly  distinguished.  In  the  Lucas 
Case  the  statute  regulating  the  practicing 
the  occupation  of  barber  was  in  Judgment 
Marshall,  J,,  in  a  full  and  careful  review  of 
those  cases,  makes  the  distinction  adverted 
to  very  clear.  He  said:  "Section  1  of  the  act 
[Laws  1899,  p.  44],  however,  closes  with  this 
additional  proviso:  'Provided  that  the  provl- 
BlODS  of  this  law  shall  not  apply  to  barbers  In 
any  city,  town  or  village  containing  less  than 
50,000  inhabitants.'  And  it  Is  asserted  that, 
because  it  does  not  cover  cities  that  may 
hereafter  attain  a  population  of  60,000  Inhab- 
itants, It  Is  obnoxloaB  to  the  charge  of  being 
a  special  law,  as  defined  In  State  ex  ret 
Harris  t.  Herrmann,  76  Mo.  340,  and  State  ex 
rel.  T.  County  Court  of  Jackson  County,  89 
Mo.  287  [1  S.  W.  807].  In  Herrmann's  Case 
the  act  was  held  to  be  special  because  It  ap- 
plied only  to  cities  of  100,000  Inhabitants 
[Sess.  Acts  1881,  p.  172],  and  St  Louis  was 
the  only  city  that  at  tbat  time  filled  this  de- 
scription, and  only  to  snch  notaries  as  held 
commissions  bearing  date  prior  to  the  pas- 
sage of  the  act  In  the  Jackson  County  Case, 
the  act  [Laws  1885,  p.  222]  was  held  special 
because  it  attempted  to  establish  reform 
schools  for  Juvenile  offenders  In  all  counties 
in  this  state,  In  which  there  is  located  a  city 
of  over  fifty  tbomand  Inhabitants,'  and  Kan- 
sas City  was  ttien  the  only  city  in  the  state 
that  filled  tills  designation;  and  th^efore,  as 
the  act  was  Intended  to  act  only  presently, 
and  not  prospectively,  It  conld  never  api^  te 
any  county  except  Jackson.  But  neither  of 
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the  acta  conatrned  in  ttaoee  caaee  are  like  tbe 
act  Inrolved  In  thia  case.  Here  the  act,  on 
Ita  face,  by  its  tenna,  and  voAer  the  machln- 
vrj  It  imvldea,  treats  not  only  of  the  pres- 
ent; but  deals  with  the  future.  It  createa  a 
permanent  board  of  ezaminera.  It  permits 
barbera  who  are  practicing  tbelr  rocatlons  at 
the  date  of  the  act  to  <^ntlniie  to  do  so,  sim- 
ply requiring  them  to  apply  for  a  certificate 
each  year  thereafter."  The  terms  "In  conn- 
tlea  having  a  population  of  150,000  Inhab- 
itants and  over,"  as  provided  In  section  2  of 
tbia  act.  do  not  limit  or  restrict  the  opera- 
tlon  of  tbe  provision  to  countieB  having  the 
required  population  at  the  time  of  tbe  paa- 
sage  of  the  act,  but  are  applicable  to  all  coun- 
ties that  might  In  the  future  attain  the  desig- 
nated number  of  Inhabitants.  This  conclQ- 
sion  l8  not  only  supported  by  the  numerous 
cases  heretofore  dted  and  discussed,  but  Is 
fully  sanctioned  by  the  uniform  ejqiresslon 
of  this  court  upon  similar  provisions  In  the 
caaes  of  State  v.  Hayes,  88  Mo.  344;  Swing 
V.  Hoblltzelle.  86  Mo.  64;  State  ex  rel.  v.  Wof- 
ford,  121  Mo.  ttl,  25  S.  W.  SSI;  and  numerous 
other  cases. 

It  Is  urged  that  this  act  Is  a  special  or 
local  law,  for  the  reason  that  It  applies  a 
rule  of  procedure  and  punishment  to  a  class 
of  children  In  certain  counties  that  Is  not  ^ 
applied  to  tbe  same  class  in  tbe  other  coun- 
ties of  tbe  state.  That  is  true,  and  that 
presents  the  difficult  question  for  solution  In 
this  proceeding.  That  there  are  In  nearly 
every  county  of  this  state  "neglected  and  de- 
Uqnent  children,"  as  contemplated  by  this 
act,  must  be  conceded.  The  class  of  children 
treated  of  In  the  act  being  In  existence  in 
all  the  counties  leads  us  to  the  examination 
of  the  reasons  Justifying  the  lawmaking  pow- 
er to  distinguish  between  the  classes,  and 
make  the  law  applicable  to  that  class  with- 
in certain  counties  of  a  designated  popula- 
tion. It  has  long  been  recognized  that  the 
Legislature  could  distinguish  classes  of  sub- 
jects to  which  it  would  make  Its  legislative 
provisions  applicable,  but  there  should  al- 
ways l>e  conditions  which  reasonably  Justify 
this  distinction.  This  distinction  is  clearly 
drawn  in  the  Lucas  Case  In  respect  to  bar- 
bers. Barbers  practice  their  occupation  in 
every  connty  of  the  state;  they  belong  to 
tbe  same  class  of  subjects  as  those  barbers 
who  reside  In  cities  of  50,000  inhabitants; 
yet  the  lawmaking  power  distinguished  be- 
tween the  same  class,  and  enacted  a  law 
which  vras  applicable  alone  to  that  class  who 
practiced  their  occupation  in  certain  cities. 
This  law  was  correctly  held  valid,  on  ac- 
count of  the  conditions  surrounding  the  class 
to  which  It  was  made  applicable.  It  might 
with  equal  propriety  be  said  as  to  that  law 
that  It  Imposes  a  burden  or  punishment  upon 
a  barber  In  one  locality  that  a  barber,  for 
doing  the  same  thing  In  another  community, 
la  exempted  from  snch  punishment.  Judge 
Blarshall,  In  the  Lucas  Case,  makes  It  clear 
why  the  Legislature  should  dlstlngnlata  be- 
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tweoi  the  same  doaa.  He  sayi ;  "The  whole 
scheme  of  the  act  la  to  protect  the  bealth 
of  the  people  in  large  dtlea.  The  Legislature 
must  be  presumed  to  have  known  that  there 
la  more  disease  where  large  numbers  of  peo- 
ple are  congregated,  and  more  probability  of 
the  spread  of  diseaae  in  large  and  closely  set- 
tled cities,  than  there  Is  In  the  country  or  in 
a  small  town,  Hlatory  shows  that  there  is 
greater  need  of  stringent  police  regulations 
of  all  kinds  In  large  than  In  small  cities. 
It  is  not  unreasonable  to  believe  that  the  wis- 
dom and  experience  of  the  lawmakers  may 
have  taught  them  the  greator  necessity  for 
regulations  to  prevent  the  spread  of  con- 
tagious diseases  through  barber  shops  in 
lai^e  cities  than  exists  for  snch  regulations 
in  smaller  places.  ,  The  line  must  be  drawn 
somewhere.  Here  It  was  drawn  at  dtles 
containing  50,000  people.  The  same  reason 
which  would  apply  such  regulations  to  cities 
that  now  contain  50,000  people  would  make 
it  necessary  to  apply  them  to  a  city  that 
one,  five,  or  ten  years  hereafter  attains  that 
population.  The  act,  by  its  terms  is  con- 
tinuing, and  intended  to  be  a  permanent  reg- 
ulation." It  Is  apparent  that  the  Legislature, 
In  enacting  the  law  applicable  to  barbers  In 
large  cities,  deemed  It  tmnecessary  and  im- 
^  practicable  to  cover  the  entire  state  by  Its 
provisions,  for  tbe  reason  that  the  dangers 
sought  to  be  avoided  In  the  cities  did  not 
exist,  or.  If  they  did,  it  was  to  a  very  limited 
extent  The  same  principle  announced  lu 
the  Lucas  Case,  and  tbe  reasons  underlying 
tbe  application  ot  it,  are  very  clearly  stated 
by  this  court  in  State  v.  Ebert,  40  Mo.  186. 
The  principles  announced  In  that  case  are 
particularly  appropriate  to  the  one  l>efore  us, 
for  the  reason  that  the  Legislature,  by  an 
act,  organized  a  new  court,  and  modified  tht- 
remedy  and  the  form  of  procedure  in  that 
class  of  cases  coming  within  its  jurisdiction 
It  was  said  by  Wagner,  3.,  speaking  for  the 
court:  "There  Is  another  point  which  arises 
on  tbe  record  which  presents  more  difficul- 
ty, and  that  is  whether  the  act  does  not 
violate  that  clause  In  our  Oonstltutlon  which 
says,  the  Oeneral  Assembly  shall  pass  no 
special  law  for  any  case  for  which  provision 
can  be  made  by  a  general  law,  but  shall 
pass  genera]  laws  providing,  so  far  as  It  may 
deem  necessary,  for  the  cases  enumerated 
in  this  section,  and  for  all  other  cases  where 
a  general  law  can  be  made  applicable.'  The 
section  in  which  this  provision  is  found 
enumerates  and  places  a  prohibition  on  many 
acts  which  were  theretofore  subjects  of  spe- 
cial legislation.  The  law  In  question  does 
not  fall  within  the  specific  acts  prohibited  in 
the  enumeration,  but,  if  obnoxious  to  objec- 
tion, it  must  be  on  account  of  the  words  'all 
other  cases  where  a  general  law  can  be  made 
applicable.'  The  law  establishes  and  or- 
ganizes a  new  court,  and  confers  special  Ju- 
risdiction. This  is  within  the  undoubted 
province  of  legislative  power.  To  promote 
tbe  end!  wblch  led  to  the  creation  ot  tha 
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Dew  court.  It  was  necessary  to  change  and 
modify  the  remedy  and  forms  of  procedure 
In  that  class  of  cases  coming  within  Its  Juris- 
diction. The  court  Itself  woold  not  be  neceft* 
sary  thronghont  the  state,  nor  wonld  a  gen- 
eral law  with  like  or  similar  provlslona  be 
applicable  to  the  whole  state.  In  a  large 
city  like  St  Louis,  where  vice  and  crime 
luring  up  and  multiply,  It  may  be  not  only 
necessary,  but  even  Indispensable,  for  the 
public  good,  and  to  protect  the  public  morals, 
to  Institute  in  case  of  misdemeanors  a  more 
Bommary  mode  and  manner  of  proceeding 
than  by  the  slow,  expensive,  and  cnmber- 
Bome  process  of  Indictment.  It  is  In  the  na- 
ture of  a  police  or  municipal  regulation,  and, 
although  highly  necessary  in  one  communi- 
ty, it  may  be  wholly  inapplicable  to  another." 
It  is  clear  that  the  court  regards  It  no  longer 
an  open  question  that  the  Legislature  has 
the  power  to'  reach  out  and  furnish  to  dense- 
ly populated  cities  such  legislation  as  condi- 
tions require,  which  would  be  totally  Im- 
practicable to  the  rural  districts  of  the  state. 
Doubtless  the  Legislature,  in  the  enactment 
of  this  law,  deemed  it  wise,  as  well  as  Just, 
to  furnish  to  a  class  of  children  living  In 
densely  populated  dtles  an  opportunity  for 
reform  which  was  not  necessary  to  extend 
to  all  the  counties  of  the  state,  and  the  rea- 
sons for  the  limitations  of  the  application 
of  this  law  cannot  be  more  appropriately 
stated  than  Is  done  by  counsel  for  respond- 
ent: "It  seems  hardly  necessary  to  explain 
why  the  application  of  this  law  was  so  lim- 
ited, for  it  Is  self-evident  that  there  would 
be  practically  no  necessity  for  such  a  provi- 
sion In  purely  agricultural  communities, 
where  families  lire  miles  apart,  and  where 
parental  authority  is  ever  present.  In  such 
states  of  society  there  Is  little  or  no  corrup- 
tion or  contamination  to  affect  delinquent  or 
n^lected  ones.  In  the  Lucas  Case  this  court 
clearly  recognizes  the  danger  of  Infection 
from  bodily  disease  In  communities  with 
congested  populations.  In  this  act  the  dan- 
ger of  moral  Infection  Is  recognized  as  equal- 
ly imminent  The  practical  side  of  the  ques- 
tion is  the  one  upon  which  the  legislators 
must  of  necessity  base  their  action,  and  one 
which  the  courte  of  this  state  have  never 
failed  to  see,  appreciate,  and  uphold.  The 
many  localities  in  this  state  where  It  would 
be  useless,  burdensome,  and  absolutely  un- 
just to  impose  upon  the  citizens  the  expense 
necessitated  by  this  act,  where  the  evil  to 
be  remedied  exists  Utile,  If  at  all,  and  where 
the  benefit  to  be  derived  would  be  reduced 
to  a  minimum,  show  clearly  that  the  limita- 
UoD  Is  based  on  a  rational  and  practical  bas- 
is. Ttie  threatening  evil  and  Imminent  dan- 
ger to  society  due  to  the  congregation  of 
dense  populations,  and  the  resulting  vice  and 
lawlessness  in  the  large  centers  of  popula- 
tion throughout  this  country,  are  only  too 
well  known  to  all  who  are  in  any  way  con- 
Tersant  with  the  trend  of  modem  sociological 
developDwnt  As  the  evils  to  which  this  act 


is  aimed  are  due  in  a  large  measure  to  these 
conditions,  so  the  remedy,  to  be  coextensive 
with  the  evil,  must  be  based  upon  a  classi- 
flcation  recognizing  these  conditions.  This 
view  has  been  frequently  stated  and  upheld 
by  this  court" 

It  is  next  urged  that  this  act  "Is  in  conflict 
with  the  fundamental  idea  on  which  swA 
legislation  Is  based,  in  this:  It  does  not  provide 
for  the  sei)aration  of  the  neglected  clilld  from 
the  delinquent  child."  A  similar  insistence  was 
made  In  the  case  of  Milwaukee  Industrial 
School  V.  Supervisors  of  the  County,  40  Wis. 
828,  22  Am.  Rep.  702.   This  objection  Is  fully 
met  by  the  court  in  Its  dear  and  logical  dis- 
cussion of  it  The  court  said:  "It  was  strong- 
ly objected  to  the  statute  that  It  authorizes 
the  same  disposition  of  children  destitute  by 
misfortune  and  of  children  convicted  of  crime; 
committing  them  alike  to  these  schools  dar- 
ing minority,  there  to  associate  together.  It 
must  be  remembered,  however,  that  tills  evil, 
^  If  evil  it  be,  is  subject  to  Judicial  discretion, 
I  and  that,  in  sentencing  criminal  children, 
courts  will  not  overlook  the  discretion  to  con- 
j  fine  them  In  ordinary  prisons  or  In  these 
schools,  or  the  degree  of  depravity  of  con- 
victed chlldr«],  or  the  liability  of  destitute 
chlldr^  In  these  schools  to  be  demoralized  by 
assodatioD.   Children  guilty  of  crime  are  not 
always,  perhaps  not  often,  so  depraved  as  to 
make  their  presence  In  such  schools  danger- 
ous to  their  assodates.   The  state,  providing 
for  children  dependent  upon  it.  whether  from 
Indigence  or  crime,  has  an  essential  discretion 
In  the  manner  of  doing  so.    And  It  appears 
to  have  been  in  the  mind  of  the  Legislature 
that  children  guilty  of  acddraital  offenses 
might  be  more  sure  to  gain  than  children  des- 
titute by  misfortune  would  be  to  lose  by  the 
association,  under  the  careful  disdpllne  pro- 
vided by  the  act  subject  to  the  supervision  of 
the  State  Board  of  Charities  and  Reform. 
I  But  if  the  objection  were  as  grave  aS  repre- 
sented, it  would  be  a  defect  of  detail  only, 
i  not  of  power— a  blemish  not  surprising  in  the 
;  infancy  of  so  benign  a  reform,  and  readily  to 
'  be  obviated  In  time  by  amendment  of  the 
'  statute."   This  act  is  In  perfed  harmony  with 
.  the  Important  duty  of  the  public  In  the  pro- 
I  motion  of  good  dtlzenshlp.    It  Is  not  only 
I  a  duty  that  the  lawmaking  power  owes  the 
public  to  provide  for  the  application  of  certain 
remedies  which  wilt  tend  to  reform,  and  at  the 
same  time  protect,  the  negleded  and  delinquent 
children,  but  it  la  a  clear  right  which  that 
branch  of  the  government  can  and  should 
exercise.    As  to  the  exerdse  of  the  right 
there  can  be  no  question.    It  Is  v^  aptly 
and  most  fordbly  expressed  in  Bz  parte 
Crouse.  ■*  Whart.,  loc.  dt.  11:  "It  Is  to  be  re- 
membered that  the  public  has  a  paramount  in- 
terest in  the  virtue  and  knowledge  df  its  mem- 
bers, and  that  of  strict  right  the  business  of 
I  education  belongs  to  It    That  parents  arc 
I  ordinarily  Intrusted  with  It  Is  beesnse  It  can 
I  seldom  be  put  Into  better  hands;  bat  where 
!  they  are  Incompetont  or  corrupt,  what  la  there 
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to  preTCDt  tbe  pubUe  from  withdrawing  their 
faculties,  held*  ai  they  obTlously  are,  at  Its 
sufferance?  The  right  of  parental  control  If 
a  natural,  but  not  an  unalienable,  one.  It  la 
not  excepted  by  the  Declaration  of  Rights 
out  of  the  subjects  of  ordinary  legislation,  and 
It  consequently  remains  subject  to  tbe  ordi- 
nary leglslatlTe  power,  which,  If  wantonly 
or  inconveniently  used,  would  soon  be  con-' 
stitutloually  restricted,  but  the  competency  of 
which,  88  the  govemment  la  constituted,  can- 
not be  doubted.  As  to  the  abridgment  of  In* 
defeasible  rights  by  confinement  of  the  per- 
son. It  Is  no  more  than  what  Is  borne,  to  a 
greater  or  less  extent,  in  every  school;  and 
we  know  of  do  natural  right  to  exemption 
from  restraints  which  conduce  to  an  Infant's 
welfare.  Nor  Is  there  a  doubt  of  the  pro- 
priety of  their  application  In  the  particular 
Instance.  The  infant  has  been  snatched  from 
a  course  that  mnst  have  ended  In  confirmed 
depravity,  and  not  only  Is  tbe  restraint  of  her 
person  lawful,  but  It  would  be  an  act  of  ex- 
treme cruelty  to  release  her  from  It" 

It  Is  also  insisted  that  the  provisions  of 
this  act  are  in  conflict  with  certain  provisions 
of  the  charter  of  Kansas  City  In  respect  to 
the  exercise  of  Jurisdiction  by  the  police  Judge 
In  pursuance  of  certain  ordinances  covering 
some  of  the  matters  that  are  included  In  this 
act.  "VfUl  say  upon  that  proposition  that  this 
being  a  general  law,  as  applicable  to  the  class 
of  subjects  treated  of,  the  charter  provisions 
would  be  Inoperative.  The  provisions  of  the 
charter  must  be  In  harmony,  not  only  with  the 
Constitution  of  the  state,  but,  as  well,  its 
general  laws.  This  Is  clearly  settled  In  the 
dlscnsslon  of  the  cases  of  Kansas  City  v.  OU 
Co.,  140  Mo^  loe.  dt  460,  41  8.  W.  913,  and 
Kansas  GUy  r.  Baccm,  147  Mo.  2B9,  48  8.  W. 
860. 

The  provisions  of  this  act  were  made  for 
the  benefit  of  the  densely  populated  cities  and 
counties  attaining  the  population  designated 
by  the  act  Itself,  and  it  Is  not  violative  of 
sections  1  and  10  of  article  10  of  the  Con- 
stitution, that  the  localities  for  whose  benefit 
the  law  was  enacted  should  be  required  to 
pay  tbe  cost  and  expense  of  carrying  out  its 
provtsloDS.  State  ex  rel.  v.  Mason,  1S3  M& 
28,  54  8.  W.  524;  State  ex  rel.  t.  Board  of 
Education,  141  Mo.  4S.  41  8.  W.  024;  State  T. 
Owsley,  m  Mo.  08,  26  8.  W.  658;  Toung  t. 
Kansas  City,  162  Mo.  661,  54  8.  W.  5S5. 

This  la  ft  new  law,  going  out  into  a  com- 
paratively new  field  of  legislation,  and  it  can- 
not and  mnst  not  be  expected  that  it  wonid 
be  complete  In  all  the  minor  details,  for  its 
oiforcement,  but  these  imperfections  cannot 
be  made  the  basis  of  attack  on  its  constitution- 
ality. The  L^slature  doubtless  felt  that  the 
conditions  surrounding  the  children  in  large 
cities,  the  temptations  that  daily  beset  them, 
the  increased  danger  of  such  Burronndings; 
Justified  the  disttnctlon  made.  In  the  applica- 
tion of  this  act;  and,  being  a  co-ordinate 
branch  of  tbe  government,  due  respect  shonld 
be  glTen  tbe  Judgment  ot  this  branch  of  the 


state  government,  as  to  whether  or  not  such 
conditions  surrounded  the  subject  of  legisla- 
tion as  to  authorize  and  Justify  the  distin- 
guishing featiu-es  of  the  act  before  us. 

We  are  deallag  not  only,  with  a  delicate  and 
tender  subject,  but  also  an  Important  one. 
Bvery  good  citizen  feels  a  deep  Interest  In 
the  betterment  of  the  condition  of  the  chil- 
dren of  this  state.  We  cannot  be  unmindful 
that  the  perpetuity  of  good  government  must 
depend  upon  the  care  and  attention  given 
those  into  whose  hands  It  must  eventually 
fall.  Hence  It  is  not  only  our  duty,  but  In 
perfect  accord  with  the  Instincts  of  a  good 
heart,  to  Imitate  the  example  of  our  Divine 
Savlonr,  in  manifesting  on  all  occasions  our 
interest  In  this  subject,  as  be  did.  In  the  an- 
nouncement to  his  disciples,  "Suffer  little  chil- 
dren to  oome  unto  me,  and  forbid  them  not, 
for  of  such  is  the  kingdom  of  God.** 

We  have  thus  given  exinresslon  to  our  views 
upon  the  questions  involved  in  this  proceed- 
ing. We  have  reached  the  conclusion  that 
the  act  before  us  Is  a  valid  exercise  of  the 
legislative  power,  under  the  Constitution  of 
this  state.  While  this  conclusion  Is  reached, 
the  question  as  to  the  constitutionally  of 
this  act  is  not  without  doubt,  bnt,  following 
the  well-settled  doctrine  upon  this  subject, 
all  reasonable  doubts  must  be  resolved  in  fa- 
vor of  the  validity  of  the  act.  This  we  have 
done  in  this  case. 

We  highly  commend  the  spirit  manifested 
by  members  of  the  bar  In  tbe  presentation  of 
the  questions  Involved.  It  was  simply  a  le- 
gal proposition,  discussed  upon  a  high  plane, 
and  for  the  sole  and  unselfish  purpose  of  ob- 
taining a  judicial  expression  upon  the  valid- 
ity of  an  act  In  which  the  public  has  a  deep 
Interest 

We  have  declared  the  act  valid.  Its  loupw 
and  successful  enforcemoit  depends  largely 
upon  the  people,  and  upon  the  conduct  of  the 
legal  profession  of  the  cities  and  counties  to 
which  It  applies.  If  its  provisions  are  en- 
forced with  the  same  spirit  that  has  prevailed 
In  the  submission  and  discussion  of  the  qne»* 
tlon  Involved,  then  there  Is  no  longer  any 
doubt  as  to  tbe  boieflts  to  be  derived  from 
this  act  by  tbe  chUdren,  their  parents,  and 
the  public. 

With  these  views,  James  Loving  will  be  re- 
manded to  the  custody  of  the  sheriff.  All 
concur. 


EVANS  T.  WABASH  R.  CO.* 

(Supreme  Gonrt  of  Missouri,  Division  Ho.  2. 
June  Sa  1803.) 

HASTER  AND  BBRVANT-SBXmONKAN— INJURY 
BY  APPSOACHINO  TRAIN  —  GONTRlBDTORT 
NBOLIOBNCB-DOCTRINB  OF  DISCOTBRBD 
PBRIL-APPUCABIUTY, 

1,  An  experienced  seciionman,  46  yean  old, 
and  with  good  eyesight  and  beaiinr,  was  work> 
ine  by  the  side  of  the  track  at  a  point  of  safety, 
while  a  train  running  30  or  40  miles  an  hour 
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wu  ai^roachlng  from  the  rear.  He  had  an 
unobstructed  view  of  the  track,  bad  he  looked, 
tor  at  leaat  1^  miles.  The  wind  waa  blowing 
from  about  the  direction  the  train  was  coming, 
and  when  about  300  yards  away  the  train 
whistled,  and  an  automatic  bell  ringer  was 
started.  A  station  whistle,  and  then  a  short 
whistle,  were  afterwards  given,  and  lastly, 
when  about  300  or  400  feet  from  decedent  a 
danger  signal  of  fonr  short,  qnlck  Uaata.  Ap- 
parently obliTions  of  the  train,  decedent  crossed 
the  track  immediately  In  front  of  it  and  was 
killed.  He  knew  that  the  train  was  due  at 
that  hour.  Beld,  that  decedent  waa  guilty  of 
contribut<n7  negligence. 

2.  The  doctrine  of  discovered  peril  does  not 
apply  in  the  case  of  sectionmoi  discovered  on  a 
railroad  tra^  by  the  engineer  of  an  approach- 
ing locomotive,  until  he  baa  good  reason  to  be- 
lieve that  tliey  will  not  get  oat  of  the  way. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; E.  P.  Gates,  Judge. 

Action  by  Alice  Etvans  against  the  Wabash 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reveraed. 

Oeo.  S.  Omver,  for  appellant  Meeerry, 
Pierce  &  German,  tor  respondent 

BURGESS,  J.  This  Is  an  action  under  the 
damage  act  in  which  plaintiff  recovered  judg- 
ment against  the  defendant  for  $5,000  dam- 
ages for  negligently  running  its  train  of  cars 
over  and  killing  her  husband,  James  Brans. 
Defendant  appeals. 

The  accident  occurred  in  the  town  of  Ran- 
dolph, Clay  counly,  on  the  15tb  day  of  Oc- 
tober, 1S88.  During  the  last  four  or  five 
years  prior  to  the  death  of  deceased  he  bad 
worked  several  times  as  a  laborer  for  de- 
fendant on  Its  road  in  said  county.  He  was 
an  actlTe  man.  45  years  of  age,  at  the  time 
of  bis  death,  with  good  eyesight  and  hearing. 
Ou  the  day  he  was  killed  he  was  engaged  in 
cutting  weeds  along  the  railroad  track  at  a 
point  on  or  near  a  road  croastng  about  100  to 
125  yards  east  of  the  Wabash  depot  in  said 
town.  He  was  struck  by  a  locomotive,  to 
which  was  attached  a  meat  train,  running  at 
the  rate  of  about  30  or  40  miles  an  hour. 
Evans  was  one  of  a  force  of  sectionmen  com- 
posed of  Charles  McCa  In,  foreman,  Jeff 
Prewett  John  Tyler,  Jesse  Endlcott,  and 
himself.  At  the  point  where  Evans  was 
killed  the  railroad  track  runs  almost  due  east 
and  west  and  the  sectionmen  were  employed 
In  cutting  the  weeds  on  it  and  a  few  feet  on 
each  side  of  It  The  track  of  the  railroad  Is 
parallel  with  and  about  six  or  eight  feet 
north  of  the  north  rail  of  the  Wabash  track. 
Jeff  Prewett  was  ahead,  and  was  a  short  dis- 
tance east  of  the  crossing;  E^rans,  the  de- 
ceased, came  next  Both  Prewett  and  Er- 
ans  were  on  the  north  side  of  the  track.  De- 
ceased was  wwking  toward  the  east  with  his 
back  to  the  west  and  at  the  time  he  was 
atruck  was  just  north  of  the  rail— between 
the  north  end  of  the  ties  and  the  rail— «t  a 
point  either  on  or  rery  close  to  a  road  cross- 
Ing.  McCain,  Tyler,  and  Endicott  were  all 
on  the  soutb  side  of  the  track.  The  train 
was  running  east;  and  tha  track  was  nearly 


level  and  straight  for  aboat  a  mile  west  so 
that  the  men  at  work  were  In  full  view  of  the 
engineer  and  fireman  for  a  distance  more 
than  a  mile  west  of  the  Bandolpb  station. 
At  that  time  a  r^lar  fast  freight  train,  east 
bound,  which  was  not  scheduled  to  stop  at 
Randolph  station,  passed  that  place  at  2:12 
in  the  afternoon.  This  train  had  been  run- 
ning on  that  time  card  for  a  long  time  prior 
to  October  15,  1898,  and  was  well  known  to 
the  people  of  Randolph  and  Tldnlty  as  the 
"meat  train."  The  train  was  exactly  on  time 
on  October  IB,  1888.  The  train  whistled  at 
the  whistling  post,  a  quarter  of  a  mile  west 
of  Randolph  station,  and  the  bell-ringer  od 
the  engine,  an  automatle  contrivance,  waa 
started  at  the  time  the  whistle  was  blown, 
so  that  the  bell  rang  from  the  whistling  post 
until  the  train  passed  Randolph  station.  It 
was  a  clear  day,  with  the  wind  blowing  from 
the  southwest  The  train  contained  28  load- 
ed cars,  and  was  running  about  SO  miles  an 
hoar,  and  its  speed  was  not  slackened  aa  it 
approached  Randolph  station,  as  it  was  not 
scheduled  to  stop  there.  At  that  point  the 
track  of  the  Hannibal  &  St  Jos^h  Rail- 
road Is  about  10  feet  west  of  the  defendant's 
track.  The  defendant's  tra<^  between  Its 
rails.  Is  4  feet  8%  inches  wide.  The  front  end 
of  the  engine  In  use  that  day  was  9  feet  and 
2  Inches  wide,  so  that  the  engine  projected 
outside  each  rail  1^  to  2  feet  After  w^his- 
tllng  at  the  post  the  engineer  then  In  charge 
of  defendant's  engine  whistled  one  long  blast 
aa  a  station  signal,  and  then  gave  a  short 
whistle,  in  answer  to  a  signal  from  the  con- 
ductor, not  to  stop  at  the  station.  Seeing  a 
group  of  men  working  close  to  the  track 
near  the  crossing  Just  west  of  Randolph  sta- 
tion, the  engineer,  when  about  800  or  400  feet 
west  of  the  crossing,  whistled  again— a  dan- 
ger or  warning  signal — four  abort,  quick 
blasts.  The  men,  as  the  engineer  saw  them, 
separated  then,  some  on  one  side  of  the 
track  and  some  on  the  oth^.  Both  the  en- 
gineer and  the  fireman  were  in  their  proper 
places  on  the  engine  all  the  way  from  the 
whistling  post  up  to  and  past  Randolph  sta- 
tion. After  coming  within  60  feet  of  the  men, 
the  engineer's  view  of  them  was  shot  off 
by  the  ftont  part  of  his  engine.  Evans  was 
never  seen  by  either  the  engineer  or  the  fire- 
man, in  a  pDsltloQ  of  either  danger  or  peril, 
prior  to  the  accident  In  fact  they  did  not 
know  that  any  one  had  been  struck  by  the 
engine  until  after  they  had  reached  Lexing- 
ton Junction,  some  distance  east  of  Randolph 
station.  Even  after  receiving  a  danger  sig- 
nal, if  one  had  been  given,  as  it  wiis  not  it 
would  not  have  been  possible  to  have  stopped 
the  train  in  less  than  a  quarter  of  a  mile 
after  receiving  and  understanding  snch  sig- 
nal. All  the  eyewitnesses  to  the  accident 
agree  that  Evans  never  paid  the  slightest  at- 
tention to  the  approach  of  the  train,  thoogh 
it  was  in  plain  view  for  at  least  a  mile  west 
of  Randolph  station.  Some  of  them,  Indnd- 
ing  Endlcott  say  that  he  was  stooping  over 
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cutMnK  weeds  with  a  ahovel,  vltbln  two  feet 
of  d^eodanfB  tracks  looUiig  east,  all  the 
time  the  train  was  In  alght,  &nd  until  It 
stmcfc  him,  and  tliat  Ite  never  changed  his 
position  or  looked  np  dnrlns  that  time,  and 
that  he  was  stnuft  and  InBtantly  killed  1^  the 
front  part  of  the  engine.  Prewett,  bowerer, 
who  was  abont  28  feet  from  Evans,  on  the 
same  side  of  the  track  with  him,  says  fbat 
be  (PrewetQ  botb  saw  and  beard  the  ap- 
proaching train,  and  k^t  out  of  Its  way, 
while  Brans  walked  east  on  the  ends  of  tbe 
ties  on  the  Hannibal  track,  until  the  train 
was  within  60  or  75  feet  from  him,  and  then 
started  uross  directly  in  ftont  of  It  Tbe 
foreman,  UcGaln,  and  Prewett  each  shouted 
a  warning  to  Brans  In  a  loud  voice.  Bvana 
paid  no  attention  to  these  warning  cries,  but 
stepped  on  the  defendant's  track,  and  was 
almost  Instantly  thereafter  struck  koA  killed 
by  tbe  engine.  Tyl&t,  who  was  about  60 
feet  from  Brans,  heard  the  whistle  at  the 
whistling  post;  and  saw  the  approaching  train 
a  mile  away,  but  did  not  hear  either  tbe  bell 
ringing  or  tbe  warning  cries  of  Prewett  and 
McCain,  and  did  not  see  Brans  struck  and 
killed.  McCain,  the  foreman,  was  on  the 
same  side  of  the  track  with  Tyler,  but  near- 
er to  Bndicott  and  Brans.  He  saw  tbe  train 
when  It  was  two  miles  awa>,  and  afterwards, 
at  Interrals,  as  it  approached  the  station, 
and  beard  tbe  noise  of  the  train,  as  well  as 
the  rarions  whlsUes  described  by  the  engi- 
neer. He  was  standing  on  tbe  opposite  side 
of  the  tnuA  from  Brans,  and  about  20  feet 
from  him.  Brans  started  towards  the  defend- 
ant's tra(ft  from  the  Hannibal  track  when 
tbe  rapidly  morlng  train  was  abont  60  feet 
away  from  him.  McCain  shouted  to  Brans, 
"Ijo6k  out  fw  nine^I"  (the  schedule  number 
ot  the  "meat  train**)!  but  Brans  paid  no  at- 
teution  to  the  warning,  and  Immediately 
tbereafter  stepped  in  front  of  tbe  rapidly 
moring  train,  and  was  almost  Instantly  tbere- 
after struck  and  killed  by  It  Tliere  was  no 
rule  In  forae  as  to  signals  or  wamtngs  to  sec- 
tlonmen,  as  each  man  was  supposed  to  look 
out  fOT  himself. 

The  court  gave  a  number  of  instnuitlons 
on  both  sides  of  the  case,  and  refused  sereral 
asked  by  defendant  among  which  was  one 
In  the  nature  of  a  demurrer  to  the  erldence, 
-which  reads  as  follows:  "The  court  inatmcts 
the  jury  that  under  the  i^eadln^  and  all  the 
erldence  in  this  case  the  plaintiff  la  not  en- 
titled to  recorer."  From  our  rlew  of  the 
case,  this  is  the  only  Instruction  necee&ary  for 
us  to  pass  upon.  It  Is  asserted  by  defend- 
ant that  upon  tbe  undisputed  facts  in  evi- 
dence In  this  case  the  plaintiff  was  not  en- 
titled to  reoorer,  and  that  the  court  should 
have  so  Instructed  the  fary.  In  passing  upon 
tbls  question  we  proceed  to  do  so  with  doe 
appreciation  of  the  famOiaT  rule  announced 
by  tbls  court  in  Donohue  r.  Railroad,  91  Mo. 
864.  2  8.  W.  424,  S  S.  W.  848;  Barry  r.  Ball- 
Nad.  96  Mo.  62. 11  8.  W.  806, 14  Am.  St  Rep. 
610:  Dixon  r.  Ballroad.  109  Mo.  416, 19  8.  W. 


412, 18  L.  B.  A.  792;  CMelUa  r.  BaUroad.  115 
Mo.  221,  21  S.  W.  603;  and  'Waller  v.  Ball- 
road.  164  Ma  199,  64  B.  W.  141,  86  Am.  St 
Rep.  582— to  tbe  effect  that  when  reasonable 
minds  may  fUrly  differ  upon  the  anestion  as 
to  whetiier  or  not  the  deceased  was  guilty 
of  negligence  contributing  directly  to  his  in- 
jury the  case  Is  one  for  the  consideration 
of  the  jury.  The  question  then  Is.  does  the 
evidence  conclusively  ^low  that  deceased  was 
guilty  of  negligence  In  stepping  upon  tbe 
track  in  front  of  and  In  proximity  to  tbe  ap- 
proaching train?  That  he  voluntarily  put 
himself  in  a  dangerous  position  at  a  time  and 
place  when  and  where  he  had  no  occasion  to 
BO  do,  and  when.  If  he  bad  tiuugtat  located, 
or  listened,  be  would  not  have  done  so,  is, 
we  think,  clear.  It  is  held  hi  LoelDer  v.  The 
Mo.  Pac.  By.  Co.,  96  Uo.  267,  0  8.  W.  680^ 
that  where  a  person  voluntarily  put  himself 
in  a  dangerous  position  at  a  time  and  place 
when  and  where  he  had  no  right  to  be,  and 
when  he  must  have  known  that  tbe  defendant 
railroad  company  did  not  require  or  antici- 
pate bis  presence,  the  Injuries  received 
him  were  the  remit  of  bis  own  vrant  of  com- 
mon prudence. 

The  deceased  was  an  experienced  railroad 
man,  baring  worked  for  defendant  as  a  section 
band  on  different  occasions,  and  must  hare 
known  the  exact  time,  or  at  least  annoxl- 
mately,  when  the  meat  train  would  pass 
along,  and  therefore  his  duty  to  be  on  tbe 
alert,  in  order  that  be  nUght  keep  out  of  Its 
way.  His  co-laborers,  including  tiie  foreman, 
were  all  engaged  in  removing  weeds,  with  a 
long  stretob  of  straight  and  unobstructed 
track  upon  which  they  could  bare  neai  a 
train  approaching,  had  they  been  mindful  of 
their  own  presorvatlon,  tor  tbe  distance  of  at 
least  l)i  miles.  It  was  not  the  duty  of  the 
section  foreman  to  warn  the  section  hands 
that  a  train  was  condng,  even  If  he  saw  It 
While  tbe  meat  train  did  not  stop  at  Ban- 
delph.  It  sounded  Ibe  station  signal  irlthln 
easy  hearing  and  within  plain  view  of  tbe 
sectlonmen.  Deceased  rniB  not  at  ttiat  time 
on  the  traA  or  in  a  place  of  danger,  but 
without  looking  or  listening  for  danger,  step- 
ped in  front  of  tbe  approadiing  trahi,  was 
struck  thereby,  and  killed. 

In  Loring  r.  R.  B..  128  Ma  369,  81  8.  W. 
6,  Gantt,  J.,  speaking  for  the  court,  says: 
"lAring  was  not  a  trespasser  in  the  yards, 
but  this  in  no  wise  absolved  him  trtm  the 
duty  of  looking  for  a  train  before  stepping 
upon  the  tradE.  If  tbe  law  exacts  of  a  trar- 
eler  upon  a  highway  tbe  duty  of  looking  and 
listening,  a  fortiori  it  demands  of  an  employe, 
fiimlllar  with  tbe  usages  and  dangera  of  a 
switch  yard,  that  he  look  before  be  steps 
upon  a  track  upon  which  his  daily  eq>erience 
teaches  him  a  train  or  an  en^ne  may  pass  at 
any  moment.  Aerkfetx  t.  Humphreys,  146 
U.  8.  418,  12  Sap.  Ot  4S6,  86  L.  Bd.  768. 
Elliott  r.  B.  B.,  ISO  V.  8.  245.  14  Sup.  Ot  86, 
87  li.  Bd.  106&  It  was  stanply  impossible  for 
Loring  to  bare  looked  west  for  an  approach- 
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Ing  train  and  not  have  seen  the  care  being 
sboved  by  the  switch  engine.  The  track  was 
wholly  unobstructed.  It  was  daylight  The 
cars  were  In  plain  view  and  close  at  hand, 
and  In  snch  a  case,  when  he  stepped  upon  the 
track  and  was  struck  by  the  train,  he  would 
be  coucluBlvely  presumed  to  have  disregard- 
ed his  duty  to  look  and  listen,  it  the  positive 
and  unequlTocai  evidence  of  all  the  witnesses 
had  not  affirmatively  established  that  he  did 
not  look,  and  his  negligence  precludes  his 
right  to  recover.  The  only  way  tills  conclu- 
sion can  be  avoided  is  by  showing  tliat  the 
engineer  was  negligent  in  not  stopping  the 
train  after  he  knew  Lorlng  was  down  and 
under  the  cars.  •  •  •  Upon  the  whole 
case,  our  conclusion  Is  that  the  evidence 
wholly  falls  to  sustain  the  theory  of  the  peti- 
tion that  there  was  no  evidence  of  negligence 
by  those  in  charge  of  the  switch  engine  and 
cars  attached  thereto,  but  that  Lorlng  came 
to  his  untimely  death  by  reason  of  bis 
thoughtlessness  in  stepping  immediately  in 
front  of  the  train  which  killed  him,  and  the 
trainmen  did  not  discover  his  peril  in  time 
to  save  bim,  and.  as  these  facts  appeared 
from  the  uncontradicted  evidence,  the  trial 
court  should  have  declared  as  a  matter  of 
law  that  plaintiff  could  not  recover." 

In  Davles  v.  People's  Railway  Company, 
159  Mo.  1,  69  B.  W.  ^2,  under  permission 
from  the  city  authorltleB  the  contractors  for 
a  building  had  deposited  in  the  street,  Just 
in  front  thereof,  large  quantities  of  building 
materials,  so  that  only  enough  space  for  a 
wagon  remained  between  the  street  railway 
tracks  and  the  materials  deposited.  Plain- 
tiff, with  his  back  to  an  approaching  car,  was 
assisting  in  unloading  some  heavy  iron  beams, 
and  In  order  to  do  this  he  was  compelled 
to  use  a  lever,  and  to  stand  In  the  rear  of 
the  wagon,  and  slightly  within  the  range 
of  the  cars,  which  were  constantly  passing. 
He  was  so  engaged  at  the  time  of  his  injury; 
did  not  see  the  approaching  car;  tt  was  not 
checked;  no  bell  was  rung;  no  warning  given 
of  its  approach;  there  was  a  full  and  unob- 
structed view  of  the  track  for  some  distance; 
and  while  plaintiff  was  unloading  this  wagon 
two  other  cars  had  passed,  and,  being  warn- 
ed of  their  approach,  he  merely  had  to  step 
aside  or  turn  halfway  around  to  escape  In- 
Jury.  Plalntlfr  bad  been  employed  for  some 
time  at  this  point,  knew  that  cars  were  con- 
tinually passing,  and  admitted  that  he  was 
aware  of  the  danger.  There  vras  no  allega- 
tion that  the  injury  was  wantonly  or  willful- 
ly done.  Held  that,  under  these  facts  shown 
by  plaintiff's  pleading  and  evidence.  It  was 
not  incumbent  on  defendant  to  show  plain- 
tiff's contributory  negligence,  but  that  the 
court  should  have  decided  as  a  matter  of 
law  that  upon  plaintifTs  own  showing  he 
could  not  recover,  and  it  was  error  to  submit 
the  case  to  the  Jury.  See,  also,  Sharp  v.  Ma 
Pac.  Ky.  Co.,  161  Mo.  214,  61  S.  W.  829. 

But  plaintiff  claims  that,  even  if  deceased 
wai  KDllty  of  n^llgence.  yet  If  defendant's 


OCo. 

employes  in  <duirge  of  the  train  became  aware 
of  his  peril,  or  might,  by  the  exercise  of  ordi- 
nary care,  have  become  aware  of  it.  In  time 
to  have  enabled  them,  by  the  exercise  of  ordi- 
nary care,  to  have  averted  the  injury,  and 
they  failed  to  exerdse  such  care,  plaintiff 
was  entitled  to  recover.  It  will  not  do  ta 
apply  this  rule  in  all  of  Its  strictness  to  sec- 
tlonmen  whose  business  It  is  to  work  upon 
and  keep  In  repair  railroad  tracks,  for  they 
are  supposed  to  look  after  their  own  personal 
safety,  and  to  know  of  the  time  at  which 
trains  pass,  to  look  for  them,  and  see  them, 
and  to  move  out  of  the  way.  It  is  of  com- 
mon knowledge  tliat  these  men  often  volun- 
tarily wait  uiitil  trains  get  dangerously  close 
to  them,  and  then  step  out  of  danger,  and 
let  them  pass  by,  and  to  require  trains  to 
stop  upon  all  such  occasions,  when  section- 
men  are  discovered  at  work  on  ti>e  track, 
would  not  only  be  imposing  upon  railroads 
unjust  burdens,  but  would  greatly  interfere 
with  traffic  and  travel.  Those  in  charge  of 
trains  have  the  right  to  presume,  in  the  first 
place,  that  such  persons  vrill  ke^  out  of 
danger,  and  not  until  they  have  good  reason 
to  believe  they  will  not  do  so,  and  then  fall 
to  use  all  proper  means  at  their  command 
to  prevent  Injuring  them,  In  consequence  of 
which  they  are  injured,  or  are  injured  by  rea- 
son of  the  willful  negligence  of  those  in 
charge  of  the  train,  should  the  defendant  be 
held  liable;  and  there  was  nothing  of  this 
kind  in  this  case.  Our  conclusion  is  that  the 
demurrer  to  the  evidence  Interposed  by  de- 
fendant should  have  been  sustained. 
The  Judgment  Is  reversed.  All  concur. 


STATE  V.  PEBBI^  et  aL 

(Bnprame  Oourt  of  Missouri,  Dlvl^n  No.  2. 

Dec.  9.  1903.) 

BUBGLABT— BREAKINO— PRINCIPAU— IKFOR- 
HATION— INSTBUOTIONS— TAKIANCE. 

1.  In  a  prosecution  for  boivlary,  or  burglary 
and  larceny,  the  breakioff  and  entry,  like  other 
facts,  may  be  shown  by  ctrcumstantial  evidence. 

2.  In  a  prosecution  of  two  persons  for  bur- 
glary and  larceny  it  was  not  necessary,  to  sup- 
port a  conviction,  to  prove  that  both  defendants 
entered  the  building,  out  if  one  of  them  entered, 
and  was  aided  by  the  other  in  so  doing  and  in 
stesling  and  caring  away  the  v^operty,  both 
were  guilty  of  burglary  and  larceny. 

3.  Unlocking  tiu  door  of  a  house  with  Intent 
to  steal  personal  pnvertjr  contained  tlierein  la 
burglary, 

4.  In  a  prosecution  for  burglary,  iiroof  of 
breaking,  entrr,  and  taking  away  the  property 
against  ttie  will  of  the  ownw,  Justifies  an  in- 
ference  that  Ae  opening  <a  a  door  to  the  house 
was  with  crimiual  Intent  to  steaL 

6.  In  s  prosecution  for  burglary  the  informa- 
tion charged  that  the  crime  was  committed  by 
unlocking  and  entering  the  front  door  of  part 
of  a  bnilding  occupied  by  a  certain  firm,  and  It 
appeared  that  the  property  stolen  was  from 
another  part  of  the  building  occapied  by  an- 
other person.  The  bnilding  was  all  under  the 
same  roof  and  inclosed  as  one,  and  the  partition 
between  the  two  parts  did  not  extend  the  entire 
leitfth  of  the  building  nor  ta  the  fieiling,  ao 
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that  a  person  eonld  hara  cUmbed  orer  It  wlth- 
oat  any  breakinc.  The  court  charged  that,  U 
the  defendants  oorglarized  the  bnllding  of  the 

EersoQ  Id  possession  of  that  portion  of  the 
oilding  trma  irhlch  the  eooda  were  taken,  the 
inry  shonld  find  them  gniftr.  H«M,  that  enter- 
ing the  portion  of  the  bnilding  charged  In  the 
Information  to  have  been  broken  was  burglary 
as  to  the  entire  bnilding,  so  that  the  Tarlance 
between  the  Infonnatlon  and  the  charge  was 
not  fatal. 

Appeal  from  Circuit  Court,  Atchlion  Comi- 
ty;  Cyma  A.  Anthony,  Judge. 

Wilber  Peebles  and  Oliver  York  were  con- 
flcted  of  burglary,  and  appeal.  Affirmed. 

Hirnt  A  Bailey  and  T.  8.  SterenB,  for  ap- 
pellant!. The  Attorney  Qenenl  and  Brace 
Bamett,  for  the  State. 

BDBGES8,  J.  At  the  May  term,  1903,  of 
the  Atchison  county  drcnlt  court,  the  pros- 
ecuting attorney  of  said  county  filed  In  aaid 
court  an  information  charging  the  defend- 
ants, Peebles  and  York,  jointly,  with  having 
feloniously  and  bnrglarionsly  broken  Into  and 
entered  a  certain  warehonse  altoate  In  said 
county  and  belonging  to  one  James  E.  Hall 
and  Aggie  Bickards  and  Eliza  Rlckards,  in 
which  there  were  divers  goods,  wares,  and 
merchandise  and  valuable  tblngs  then  and 
there  kept  for  sale,  with  the  felonious  int«it 
to  bnrglarionsly  steal,  and  did  steal,  take, 
and  carry  away,  15  sacks  of  flour  of  the  val- 
ue of  sixteen  and  fifty  one-hnndredths  of  a 
dollar,  of  the  goods  belonging  to  said  James 
B.  Hall  In  said  warehonse  then  being  found, 
and  did  then  and  there  feloniously  and  bur- 
gUirionsly  steal,  take,  and  carry  away, 
against  the  peace  and  dignity  of  the  state. 
They  were  thereafter  put  opon  trial  In  said 
court,  and  found  guilty  of  both  burglary  and 
larceny,  and  their  punlsbments  respectively 
assessed  at  three  years*  Imprisonment  In  the 
penitentiary  for  the  burglary,  and  two  years 
for  the  larceny.  They  tbereafter  In  due  time 
filed  motion  for  new  trial  and  In  arrest, 
which  being  overruled,  they  saved  tbelr  ex- 
ceptions, and  prosecute  this  appeal. 

At  the  time  of  the  alleged  commission  of 
the  offenses  with  which  defendants  are  chaiv 
ged,  one  Sylvester  Hall  owned  a  frame  ware- 
house In  the  village  of  Watson,  Atchison 
county.  It  fronted  east,  and  had  a  board 
partition  In  the  center  running  the  entire 
length  of  the  building  from  a  point  about 
six  to  eight  feet  west  of  the  front  It  only 
extended  upward  to  about  as  high  as  the  low- 
er ends  of  the  rafters,  and  was  only  about 
eight  feet  high,  leaving  it  entirely  open  above 
the  partition  end  between  that  and  the  roof. 
In  the  space  at  the  east  end  between  the  end 
of  the  partition  and  the  wall  was  where  the 
flour  was.  It  was  stacked  op  to  within  three 
feet,  or  something  like  that,  of  the  top  of  the 
partition.  One  J.  B.  Hall  occupied,  as  ten- 
ant of  Sylvester  Hall,  that  part  of  the  build- 
ing north  of  the  partition  as  a  warehonse  for 
the  purpose  of  storing  floor  and  other  com- 
modltleg,  and  at  the  same  time  there  vaa  a 


large  number  of  sftCks  of  flour  therdn,  some 
12  to  IS  of  which  were  stolen  and  carried 
away.  Aggie  Blckards  and  Eliza  Rlckards, 
as  partners  under  the  firm  name  of  A.  L. 
Blckards  &  Co.,  at  the  same  time  occupied 
the  south  side  of  the  partition  as  a  ware- 
house, In  which  they  kept  barreled  salt  and 
other  articles  of  merchandise.  Bach  of  the 
rooms  had  a  door  In  front,  locked  with  dif- 
ferent kinds  of  locks,  and  the  evidence  tend- 
ed to  show  that  the  entrance  was  made 
through  the  door  on  the  south  side  of  the 
partition  by  unlocking  It,  and  the  flour  pass- 
ed over  the  partition  from  Its  north  side  to 
its  south  side,  then  out  through  the  door. 
The  offenses  were  committed  on  the  night  of 
the  4th  or  5th  of  March,  1903.  None  of  the 
stolen  flonr  was  found  In  the  possession  of 
defendants,  and  the  evidence  with  respect 
to  tbelr  connection  with  the  offenses  was 
altogether  drcnmstanUal.  Defendant  Peebles 
banled  a  portion  of  the  flonr  to  the  ware- 
house. It  was  the  property  of  J.  B.  Hall, 
and  that  taken  was  worth  about  $16. 

Elmer  Cassey,  a  wltoess  for  the  state,  tes- 
tlfled  that  early  in  March,  1903.  he  had  been 
around  the  Uvary  stable  of  the  defendant 
Peebles,  and  that  defendant  York  also  spent 
considerable  time  there,  he  being  Peebles' 
uncle;  that  these  defendants  entered  Jointly 
Into  a  conversation  with  witness,  told  him 
that  they  bad  a  to  the  warehouse,  and 
asked  witness  to  go  with  them  that  night  to 
get  out  some  flour;  they  said  that  they  would 
go  into  the  building  and  hand  out  the  flonr; 
vritness  refused  to  take  any  part  In  such  an 
expedition,  Obd  the  defendants  said  that  they 
could  get  along  without  him  and  would  do 
It  themselves.  After  this  conversation  the 
defendants  at  about  9  o'clock  went  off,  and 
witness  went  to  bed.  The  defendants  did 
not  say  what  warehouse  they  expected  to 
get  the  flour  from,  but  they  did  speak  of 
getting  It  over  the  partitions,  and  there  is  ev- 
idence that  there  was  no  other  warehouse 
In  the  town  where  flour  was  kept  After  the 
Information  had  been  filed  against  the  de- 
fendants and  they  were  put  under  arrest 
they  asked  Cassey  not  "to  give  them  away." 
There  was  evidence  tending  to  show  that  the 
character  of  Cassey,  witness  for  the  state, 
among  his  nelghbora,  for  truth  and  veracity, 
was  not  good. 

Over  the  objection  and  exception  of  defend- 
ants, the  court  Instructed  the  Jury  as  follows: 
"(1)  The  court  Instructs  the  Jury  that  the  de- 
fendants are  presumed  to  be  Innocent  of  the 
offense  charged;  that  before  you  can  con- 
vict them,  or  either  of  them,  the  state  must 
overcome  that  presumption  by  proving  such 
defendant  or  defendants  to  be  guilty  beyond 
a  reasonable  doubt  If  the  Jnry  have  a  rea- 
sonable doubt  as  to  the  guilt  of  either  of  the 
defendants,  they  should  acquit  such  defend- 
ant; but  a  doubt  to  authorize  an  acquittal, 
must  be  a  substantlai  doubt  end  not  a  mere 
possibility  of  innocence.  (2)  The  Jnry  are  In- 
structed  that,  if  they  believe  from  the  evV 
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deuce,  beyond  a  tcasonalile  donlit,  that  the 
d«^endnntB,  Wllber  Peebles  and  Oliver  Yoik, 
did,  on  or  about  the  let  day  ot  March,  10^ 
or  at  any  time  vlthln  three  years  next  before 
the  5th  da7  of  iSaj,  1903,  at  the  county  of 
Atchison  and  state  of  Mlssonri.  feloniously 
and  burglariously  break  and  enUr  the  ware- 
bouse  of  James  E.  Hall*  In  wUcb  at  the  tbne 
were  stored  flour  and  other  goods,  warea, 
and  mercbandise,  with  the  Intent  then  and 
thme  to  feloniously  take,  steal,  and  carry 
away  any  of  the  goods,  wares,  or  merchandise 
ttaer^  situated,  with  ttae  Intmt  to  deprive 
the  owner  permanently  thereof  and  to  con- 
rot  the  same  to  their  own  me,  then  In  tbat 
case  yon  will  find  the  defendants  gutl^  of 
burglary,  and  assess  their  punishment  at  im- 
prisonment in  ttae  penitentiary  for  not  less 
tban  three  years.  (8)  If  ttae  jur7  find  the  de> 
fendants  gnllty  Of  burglary,  and  if  the  Jury 
tortiiw  brieve  that,  at  the  time  of  the  com- 
mission of  said  bnrglary,  Ibe  defendant  did 
take,  steal,  and  carry  amy  from  the  prem- 
Isea  aforesaid  any  flour,  the  same  being  the 
Iffoperty  ct  James  B.  Hall,  you  should  find 
tlie  defoidants  goUty  ta  larceny,  and  assess 
tbelr  punishment  at  imprisonment  in  ttae 
penitentiary  for  a  term  not  less  tban  two 
years  nor  more  than  five  yean,  In  addition 
to  the  punlshmoit  assessed  fw  ttae  bnrglary. 
(4)  The  court  instructs  the  Jury  that  the 
word  "feloniously,'  as  used  in  tbese  instrac- 
tlons,  means  wii^edly  and  against  the  ad- 
monitions of  the  law— that  Is,  unlawfully. 
9)  The  Jury  are  instructed  that  if  tb^  be- 
liere  from  the  evidence  that  the  warehouse 
of  Jamea  B.  Hall  was  a  room  of  the  same 
building  In  which  the  wareturase  of  Blckards 
ft  Ga  was  situate,  and  tliat  said  rooms  were 
separated  by  a  board  partition,  and  if  you 
furttaer  believe  that  the  outer  doors  of  said 
building  were  closed  and  locked,  and  if  you 
further  believe  tiiat  the  defendants  entered 
said  building  means  of  opening  eithra  out- 
side door  of  said  building,  with  the  intent  to 
take,  steal,  and  carry  away  any  of  the  goods, 
wares,  and  merchandise  In  said  building  stor- 
ed, such  entrance  wouid  ctnstltute  bnrglary, 
whether  it  was  directly  In  <»  to  that  part  oc- 
cupied by  Hall,  or  whether  ttae  entrance  was 
first  made  Ibnmgh  the  part  occupied  by 
Blckards  ft  Oo.  W  The  Jury  farther  In- 
structed that  wtaere  the  doors  of  a  building 
are  closed,  and  are  opened  by  means  of  un- 
locking the  same,  or  if  said  doors  are  closed, 
and  ttae  par^  removes  a  fastening— wtaatever 
it  may  be— and  opens  the  door,  such  mtrance 
will  constitate  a  breaking,  however  small  Ibe 
force  applied  thereto.  <7)  The  Jury  are  fur- 
ther bistructed  that  it  you  find  from  the  evi- 
dence, beyond  a  reasonable  donbt  that  the 
defendants,  at  the  county  of  Atehlaon  and 
state  of  Missouri,  it  any  time  wltiiln  one 
year  next  before  the  Btb  day  of  May,  1903, 
did  take,  steal,  and  cany  away  from  the 
waxehouse  of  James  B.  Hall  any  flour  of  any 
value  less  than  thirty  dollars,  the  seme  being 
tlw  property  of  the  said  James  B.  Hall,  wltb 


the  Intention  to  convert  the  same  to  Oielr 
own  use  and  permanently  deprive  the  owner 
tiiereof,  and  you  do  not  flnd  that  the  defend- 
ants burglarious^  entered  the  said  ware- 
bouse,  you  will  flnd  the  defendants  gnllty  of 
petit  larceny,  and  assess  their  punlslunent  at 
Imprlsonmoit  In  the  county  Jail  not  exceed- 
i3ig  one  year,  or  at  a  fine  not  exceeding  one 
hundred  dollars,  at  at  both  such  fine  and  tm- 
prlsonment.  <8)  The  Jury  are  Instructed  that 
although  defendants  are  Jointly  Informed 
against  and  tried,  yet  as  to  each  you  should 
make  a  separate  finding,  and,  If  you  ahould 
flnd  both  or  either  gnllty,  you  should  state  tn 
your  verdict  the  flndtog  and  punishment  aa 
to  each  separately.  <&)  Ttae  court  tutmeta 
ttae  Jury  tbat  while  the  (rffense  of  burglary 
and  that  of  larceny  are  charged  In  the  same 
count  of  ttae  Information,  yet  they  are  each 
separate  and  distinct  offenses,  and  tile  Jury 
are  at  liberty  to  acquit  as  to  one  and  flnd  de- 
fendante  gnllty  of  the  other,  or  find  def6nd- 
ante  gullly  of  both  or  aeqult  ci  both,  as  they 
believe  from  all  tiie  Cacto  and  drcnmstances 
in  proof;  but  to  flnd  the  defendants  guilty  of 
either  offenee,  they  must  so  find,  from  all  the 
facts  and  drcumstenees  In  proof,  beyond  a 
reasonable  doubt.  And,  In  thla  omnectkuv 
the  court  further  Instrocts  you  that  you  may 
flnd  tUtbet  one  of  the  defendants  guUty  and 
acquit  the  other  of  dther  or  both  trffonaoa,  as 
you  believe  the  evidence  In  this  ease  may 
warrant  (10)  The  Jury  are  further  instruct- 
ed that  It  is  not  necessary  to  prove  ttae  de- 
fendants guilty  by  testimony  of  witnesses 
wtao  have  seen  ttae  offense  committed,  but 
such  guilt  may  be  estebllsbed  by  proof  of 
facto  and  drcnmstanoes  from  which  it  may 
be  reasonably  and  satisfactorily  Inferred." 
fniereuptm,  at  Ibe  request  and  bi  Hie  behalf 
of  ttae  defendante,  Ibe  court  gave  ttae  follow- 
ing instructions,  to  wit:  **(11)  The  court  in- 
structs the  Jury  that.  In  order  to  eonvtet  tiie 
defendants  or  dther  of  tlmn  np(m  drcum- 
atantlal  evidence  alone,  ttae  drcumstanoea 
tendtog  to  show  tta^  giillt  Aould  be  estab- 
lished beyond  a  rational  doubt  by  the  evi- 
dence In  the  case;  uid.  when  so  estebUrtied, 
should  potot  so  strongly  to  ttie  guilt  of  the 
defendants  as  to  exclude  any  other  reason- 
able hypothesia  tban  that  of  guUt  (12)  In 
law,  a  person  accused  of  crime  is  presumed 
to  be  Innocent  This  presumption  entitles 
him  to  an  acquittal,  unless  it  la  overcome  by 
evidence  of  bis  guilt  beyond  a  reasonable 
doubt  A  Juror  is  understood  to  enterteln  a 
reasonable  doubt  when  he  has  not  an  aUdlng 
conviction  to  a  moral  certain^  that  the  party 
accused  Is  guilty  as  «^i^;ed,  and  in  this  case 
ttae  Jury  should  acquit  the  defendante  if  you 
entertain  a  reasonable  doubt  of  their  guilt; 
and  you  should  also  acquit  if  it  Is  aa  reason- 
able, considering  all  the  facte  and  drcum- 
stenees proven,  to  conclude  that  they  are  in- 
nocent as  to  conclude  tbat  they  are  gnllty, 
or  If  all  the  facts  and  circumstances  can  be 
reasonably  reconciled  with  any  theory  other 
than  guilt.  (13)  The  Jury  are  the  sole  Judges 
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of  the  ereditdUty  of  the  witnesses  and  of  tbe 
welgbt  to  be  gtren  to  their  teethnony.  In 
determlnliig  such  crediblUl7  and  weight,  yon 
•hoold  take  into  oonslderatton  the  diaracter 
•(  the  wltne«»  his  or  her  manner  on  the  wlt- 
neos  stand*  his  or  her  interest,  it  any.  in  the 
lesnlt  of  the  trial,  his  or  her  relation  to  or 
feelings  toward  the  defendant,  the  motives, 
it  any,  promptiiig  his  or  her  testimony,  tbe 
probability  or  improbahllity  ftf  his  or  her 
Btatements,  as  well  as  all  the  facts  and  dr- 
cumstances  given  In  evidence.  And,  11  the 
juiy  heUere  from  all  the  facts  and  dnnun- 
stances  in  proof  that  any  witness  has  will- 
folly  sworn  falsely  as  to  any  material  fact 
in  the  case,  yoa  are  at  liberty  to  disregard 
the  whole  of  the  testimony  of  any  snch  wit- 
ness. (14)  The  court  instructs  the  Jniy  that 
the  testimony  of  an  accomplice  In  crime- 
that  la.  a  penon  who  aids,  abets,  or  conceals 
the  crime— is  admissible;  but  the  Jury  are  In- 
stmcted  that  tbe  testimony  of  snch  an  one 
aiding,  abetting,  or  concealing  a  crime,  when 
not  corroborated  by  some  person  or  persons 
not  Implicated  in  tiie  crime,  as  to  matters 
material  to  tbe  iniie— that  Is,  matters  con- 
necting the  defendants,  or  either  one  of  them, 
with  the  commission  of  the  crime  charged 
against  ttiem  or  him.  and  identifying  them 
or  him  as  tbe  perpetrators  or  perpetrator 
thoeot— ought  to  be  received  with  great  cau- 
tion by  the  Jury,  and  th^  ought  to  be  fully 
satisfled  of  Its  tmth  before  they  should  oon- 
Tict  the  defendants,  or  either  of  them,  on 
Bodb  testtmony." 

While  In  burglary,  or  In  burglary  and  lar- 
ceny, there  must  be  a  breaking,  and  an  actual 
entry  with  intent  to  steal,  these  UetB,  like 
the  facts  In  any  other  criminal  prosecution, 
may  be  shown  by.  facta  and  circumstances,  U 
soffident.  There  could  not.  of  course,  under 
the  evidence  in  this  case,  have  been  a  lai^ 
ceny  of  the  flour  without  an  entry  of  the 
building;  but  we  think  the  evidence  con- 
elnslvelT  ahows  that  the  flour  vras  stolen,  and 
that  the  warehouse  was  entered  by  unlocking 
tbe  tnnt  door  tm'  the  side  occupied  by  Rlck- 
avds  ft  Co.  It  was  not  necessary  that  both 
of  the  defendants  should  have  entrared  the 
tralldh^  but  tf  one  of  them  entered,  and  vras 
aided  by  the  otbor  in  so  doing  and  in  steal- 
ing and  carryliv  amy  Ihe  flour,  they  are 
equally  guilty  both  of  burghiry  and  larceny. 
The  nnlocfclng  tbe  door  to  the  house  with  a 
criminal  intait  to  steal  some  of  the  personal 
property  ttiawln  contained  was  burglary,  and 
Rudi  Intent  may  be  Inferred  from  the  break- 
ing, entry,  and  taking  away  the  property 
against  the  will  of  the  owner,  with  Intent  to 
deprive  bim  thereto. 

It  Is  said  that  the  state's  Instruction  num- 
bered 2  is  erroneous  In  that  It  tells  the  Jury 
that,  If  ther  find  that  the  Hall  buildhig  was 
burglarised,  tb^  must  find  tbe  def^dant  gull- 
ty,  when  there  was  no  evidence  tending  to 
show  fibat  it  was  in  fact  burglarised.  Tbe 
information  alleges,  and  the  evidence  tends 
to  show,  that  the  bur^^ary  was  ccanmltted  1^ 


unlocking  and  entnlng  the  front  door  of  the 
part  of  the  building  In  the  posBesslon  of  Blfft- 
ards  &  Co.,  and  that  the  flour  was  stolen  from 
that  part  of  the  building  in  the  oonqMucy  4tf 
J.  B.  HalL  If  itB  warehouse  was  In  fact 
burglarised,  the  evidence  tends  to  show  tiut 
It  was  done  by  unlocking  and  entering  through 
the  door  on  the  side  occupied  by  Rickards  & 
Ga,  which  is  In  accord  with  the  auctions 
In  the  Information,  and  the  question  Is  wheth- 
er or  not  the  variance  was  fataL  That  the 
building  was  one  and  the  same  Is  undlsput- 
able.  aldioui^  occupied  by  different  parsona 
It  was  under  the  same  roof,  ana  Inclosed  as 
one.  The  partition  did  not  ezt^  tbe  entire 
length  of  the  building  by  six  to  eight  feet  at 
the  east  end,  and  this  apace  vras  blocked  by 
piling  VP  B&ckB  of  flour  in  it.  Nor  did  the 
imrtltlon  extend  up  to  the  celling,  so  that  any 
person  so  Inclined  could  have  climbed  over  it 
from  one  side  to  the  other  without  any  break- 
ing, or  being  guilty  of  burglary.  This  bedng 
the  case,  it  would  seem  that  tiie  felonlon» 
breaking  Into  the  wardiouse  at  any  place  was 
burglary  as  to  the  trntlre  house,  regardless  of 
the  fact  that  parts  of  it  were  occupied  by  dif- 
ferent persons;  otherwise  toeaklng  Into  a 
house  on  the  side  occiQied  by  one  person 
would  not  be  burglary  of  the  other,  although 
the  purpose  may  have  been  to  steal,  as  was 
done  in  this  case,  personal  property  from  that 
part'of  the  building  not  occupied  by  the  own- 
er of  it  "Proof  of  ownersh^  is  now  not 
•  •  •  very  strictly  requhvd."  Note  6, 
8  Greenleaf  tm  Bvldence^  |  81.  The  gist  of 
the  offense  consisted  in  breaking  and  entering 
the  house  vrith  Intent  to  steal,  and  we  think 
there  was  no  material  variance  between  tbe 
information  and  proof  and  tbe  instruction  as 
to  the  occiqnncy  of  the  building.  In  State  v. 
la  Croix.  8  S.  D.  869,  66  N.  W.  9M,  tbe  In- 
formation charged  that  the  defendant  broke 
and  entraed  the  stcre  building  of  '^lUam  J. 
Hughes  and  Henry  Sleehta,  partners  doing 
business  in  the  firm  name  and  style  of  Hughes 
&  Sleobta,  while  in  fact  the  firm  was  com- 
posed of  said  William  J.  Hughes  and  Cbrls- 
tlana  Slechta.  the  wife  of  Henry  Sleehta,  and 
that  the  store  building  In  question,  occupied 
by  said'  flrm  of  Hughes  &  Slechta  fw  the  pur- 
pose of  trade,  vras  owned  by  Oeoige  Backus. 
The  court  said:  "Upon  the  ground  of  a  va- 
riance between  the  information  and  the  proof 
as  to  the  ownership  of  the  building  and  tiie 
stock  of  merchandise  fliereln  contained,  coun- 
sel for  the  accused  moved  the  court  to  direct 
tbe  Jury  to  return  a  verdict  of  not  guilty,  and 
the  doilal  of  said  motion  Is  assigned  as  enm. 
This  motion  was  properly  ovomled.  There 
is  no  material  variance  between  the  informa- 
tion and  the  proof  as  to  the  occupancy  of  the 
building,  and  it  appears  from  the  undiaiputed 
evidence  that  said  building  contained  a  stodE 
of  merchandise  btionglng  to  the  flrm  ct 
Hughes  ft  Sledita  at  the  time  the  offense  was 
committed.  The  fact  that  the  title  to  said 
builcling  was  shown  to  be  in  another,  and  that 
Slechta's  name  was  Christiana.  Instead  of 
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Hoof,  Is  not  a  material  Taria^iee.  No  pte- 
tame  la  made  that  tbe  aocoaed  waa,  by  tbe 
TBzlano^  mlaled  or  i»«]iicUced  In  making  bla 
defienae^  and  anrely  ha  la  not  e^osed  to  the 
dangor  of  being  pnt  twke  In  Jeopardy  for  the 
offense  described  In  the  Information.  Tbo 
variance  mur  thereftwe  ivopaly  dlan^iaided.'* 
Cmng  Goatea  t.  State.  81  Tez.  Or.  R.  267,  20 
S.  V.  SSii  State  T.  Emmona,  72  Iowa,  260, 
88  N.  W.  872;  Smith  t.  State,  84  Tex.  Or. 
124,  29  S.  W.  776;  LeaUe  t.  State,  85  na. 
171,  17  Sonth.  665;  Wtaulow  t.  State,  26 
Neb.  306,  41  N.  W.  1116.  If  we  are  correct; 
aa  before  Intimated,  with  reqiect  to  the  fore- 
going propoeltlon,  It  la  clear  ttiat  there  la  no 
conflict  between  Inatractionfl  d umbered  2  and 
6  given  fOr  the  atate. 

It  la  inaiated  that  tlicn  waa  no  evidence  to 
anttmiae  the  verdict  We  are  tmable  to  cm* 
enr  In  this  view.  If  the  principal  wttnesa  for 
the  atate  mu  wmOxy  ot  belief,  tiiere  waa 
Bome  evidence  tending  to  ahow  the  guilt  of 
defendanta,  otbwwlsB  time  waa  no  evidence 
tendliv  to  ao  ahow.  The  credibility  of  the 
witnesses  and  the  weight  of  the  testimony 
are  always  questiona  for  the  consl deration  of 
the  Jnty,  and  thla  «rart  will  not  interfere  mi- 
lesa  there  la  no  anbetantlal  evidence  to  snp- 
POTt  tbe  verdict  The  verdict  of  the  Jnry  was 
approved  by  the  trial  eonrt  who  heard  the 
wltneaaes  and  observed  their  demeanw  on  the 
witness  stand,  and  under  the  ebvnmstances 
we  do  not  feel  that  we  woald  be  Juattfled  In 
Interfering  with  It  We  can  but  affirm  the 
judgment  It  la  ao  ordered:  All  concnr. 


.  STATE  V.  HOORB. 

(Snpmne  Gout  of  Mlssonri,  DIvlalon  No.  3. 

Dec.  9,  1903.) 

ASSAVM^-IHSTRUCTIONS-CONFORinTT  TO 
INFORMATION. 

1.  Where  an  information  cbarsed  an  assault 
on  A.,  It  was  error,  to  charge  uiat  defendant 
would  be  guilty  if  he  unlawlwly  committed  an 
assault  ou  Ai,  B.,  or  O. 

Appeal  from  Circuit  Court,  Christian  Ooan- 
ty;  Aabury  Bnrkhead,  Judge. 

James  W.  Moore  was  coDvlcted  of  assault 
with  a  deadly  weapon,  and  appeals.  Re- 
versed. 

O.  Pnrd  Hayes,  for  aroellant  Edward 
O.  Crow  and  C.  O.  Oorum,  for  the  Stote. 

BURGESS,  J.  On  the  12th  day  of  Feb- 
ruary, 1902,  the  prosecuting  attorney  of 
Christian  county  filed  In  the  office  of  the 
clerk  of  the  cbrcnit  court  of  said  county 
an  Information  agalnat  defendant,  to  two 
counts.  The  first  count  charges  defendant 
with  a  felonious  assault  upon  one  Nancy 
Lewis  with  a  deadly  weapon,  to  wit  a  cer> 
tato  gun,  and  with  a  certato  idstol.  The 
second  count  charges  an  assault  to  and  upon 

^  1.  Sm  Assftutt  uid  BatteiT.  TOL  «,  C«nL  Dig.  | 


the  body  oi  aald  Nancy  Lewie,  wltii  a  dead- 
ly weapcm,  to  wit  a  large  atone,  on  purpose 
and  with  malice  aftnnthonght  The  defend- 
ant waa  found  guUtr*  and  his  punishment 
fixed  at  two  years'  Imprisonment  In  the  peni- 
tentiary. After  unavailing  motion  for  a  new 
trial,  defendant  appeala. 

Over  the  objection  and  exception  dtf end- 
ant  the  court,  in  inatmction  No.  1,  antluHv 
iaed  the  ]tU7  to  find  the  defendant  gidlty  if 
be  unlawfully  committed  an  asaanlt  upon 
Nancy  M.  Lewla,  Troy  Lewla,  or  Bay  Lew- 
la,  or  either  of  them,  while  tile  tofonnatioQ 
charge  him  with  committing  an  assault  up- 
on Nancy  M.  Lewis  only.  The  second  in- 
struction la  open  to  lAe  same  objection. 
These  instructlona  are  admitted  to  be  enone* 
ous  by  the  Attorney  General. 

The  Judgment  la  reversed,  and  the  caoee 
ronanded.  All  concur. 


STATE  T.  KENTNER, 

(Supreme  Court  ot  Missouri,  Dirlsioo  No.  2. 
Dec.  9,  1903.) 

BUOKBT  SHOP-KBBPINO  FLACB-INPOaHATION 
— aUFFICIBNCT— PLACB  OF  PRBTEND- 
BD  FDBCaiASBS-BVIDENCB. 

1.  An  toformation  charging  defendant  with 
keeping  a  place  wherein  be  conducted,  and  there 

I  permitted  persons  named,  and  others  unknown, 
t  to  engage  in,  the  pretended  Imying  and  selling 
of  shares  of  stock  of  unknown  corporations,  and 
certain  agricultural  provisions,  on  margins,  not 
intending  to  receive  tbe  same  if  purchased,  or 
to  deliver  the  same  if  sold,  was  sufficient  with- 
in Rev.  St  1899,  S  2339,  making  it  unlawful 
to  keep  a  place  wher^  is  conducted  the  buy- 
ing or  sellmg  of  stocks,  grains,  or  other  prod- 
uctB,  on  margins  or  otherwise,  without  any  in- 
tention of  ■  receiving  and  paying  for  the  prop- 
erty bought,  or  delivering  tbe  property  sold. 

2.  An  information  in  the  language  of  the 
statute  creating  a  statutory  offense,  and  which 
sets  torUi  all  toe  facts  constituttog  the  offense. 
Is  sufliclent 

8.  An  information  diarging  defendant  with  a 
violation  of  Rev.  St.  1899,  jf  2339,  making  It 
unlawful  to  keep  a  place  for  toe  buying  or  sell- 
ing  of  property  on  margins,  Is  not  defective  for 
fautog  to  allege  that  defendant  Intoided  to  com- 
mit an  offense. 

4.  Defendant  was  prosecuted  for  keeping  a 
bucket  sbop  in  Mound  City,  while  be  resided 
and  was  In  buainess  in  auotber  city.  The 
bucket  shop  was  managed  through  an  agent 
A  person  desiring  to  bnj  would  go  to  the  office 
ana  employ  defendant's  agent  to  buy  some  arti- 
cle, at  the  same  time  depositing  with  him  the 
mari^n.  The  agent  received  the  mark^  price 
frmn  the  defendant  over  the  tel^hone.  The 
buyer  would  ask  what  com  was  worth,  and 
tbe  agent  would  then  inquire  of  defendant,  who 
would  tell  him,  and  then  he  would  inform  the 
buyer,  when  he  would  say  what  be  wanted, 
and  the  agent  would  tell  defendant  to  boy  what- 
ever amount  toe  buyer  said.  Margins  wen  put 
up  in  all  deals,  and,  where  money  was  pidd.  It 
was  depoidted  to  the  Mound  City  Bank  to  d*- 
fendanrs  credit  Betd,  tbat  tiw  pretended  pnr^ 
diases  were  made  at  defmdantfs  place  oC  busl'- 
nesa  In  Mound  City. 

Appeal  from  Olrcolt  Ooort  Ebdt  Oountyi 

Gallatin  Craig,  Judge. 


T  L  See  Indictment  and  IntonnsUon,  voL  tl,  C«nL 
IMS.  H  2U.  M.  SM. 
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O.  A.  ]foiitiker  was  convicted  of  keying  a 
tnicket  ibop,  and  appeala.  Affirmed. 
See  74  8.  W.  9. 

Ciandall  &  Stnv  and  John  Kennlsb,  tar 
appellant  Ivan  Blair,  for  tbe  State. 

BUROSSB,  J.  On  the  Uth  day  of  April, 
1902,  the  prosecuting  attorney  of  Holt  coiin- 
ty  filed  with  the  clofe  of  the  circuit  court  ct 
Bald  county  an  Information  against  tbe  de- 
fendant, Kentim:,  which  is  as  follows:  "Ivan 
Blair,  ptosecnting  attorney  In  and  for  tbe 
conn^  of  Holt  and  state  of  Mlssonrl.  upon 
bis  oath  of  office  Informs  that  the  defendant, 

0.  A.  Kentnw,  on  or  atwut  tbe  1st  day  of 
May,  1901,  and  on  divers  other  days  before 
and  since  said  1st  day  of  May,  at  and  in  the 
county  of  Holt  and  state  of  Missouri,  did 
then  and  there  unlawfally  keep  and  catised 
to  be  kept  a  certain  office  room  and  place, 
wherein  he,  the  said  O.  A.  Eentner,  conduct- 
ed, and  then  and  there  pmnltted  Steven  T. 

1.  upas,  William  8.  Cannon,  John  Jonrdan, 
John  Trice,  O.  O.  Hclntyre,  and  divers  other 
persons  unknown,  to  engage  In,  the  pretend- 
ed buying  and  selling  of  the  shares  of  Bto<^ 
and  bonds  of  certain  corporations,  the  names 
of  which,  where  organized,  and  by  virtue  of 
what  laws,  are  unknown,  and  cannot  be  giv- 
en, and  certain  anantltles  of  petroleum  and 
provisions,  to  wit,  pork  and  lard,  cotton, 
grain,  and  agricultural  products,  to  wit, 
wheat,  com,  and  oats,  on  margins,  so  called. 
The  said  persons  so  pretending  to  sell  the 
said  commodities,  and  pretending  to  ofFer  the 
same  for  sale,  not  intending  then  and  there 
to  have  the  full  amount  of  said  property  so 
sold  or  oCTered  to  be  sold,  or  any  part  there- 
of, on  hand  or  under  their  control,  to  deliver 
upon  such  sale,  and  the  said  parties  so  to 
buy  said  commodities,  and  pretending  to  of- 
fer to  buy  the  same,  not  Intending  then  and 
there  to  actually  receive  the  same  If  pur- 
chased, or  to  dellv^  the  same  if  sold,  against 
the  peace  and  dignity  of  the  state.  Ivan 
Blair.  Prosecuting  Attorney."  Thereafter,  at 
the  April  term,  1902,  defendant  filed  a  mo- 
tion to  quaab  said  Information,  which  is  as 
follows:  "Comes  now  defendant,  and  prays 
the  court  to.  quash  the  Information  In  this 
case,  for  the  reason  that  the  Information 
filed  does  not  state  facta  sufficient  to  charge 
the  defendant  with  a  crime  under  the  laws 
of  the  state  of  Missouri  Second.  Because 
the  act  at  tbe  Legislature  and  laws  upon 
which  tbls  prosecution  is  based  is  unconstitn- 
tlonal  and  void,  for  the  reason  that  It  gives 
to  the  Informer  or  prosecuting  attorney  one- 
fourth  fV4)  of  the  amount  of  fine  Imposed  for 
this  violation,  and  fOr  that  reason  Is  in  con- 
flict with  ttaat  provision  of  the  Constitution 
of  the  state  of  Missouri  which  grants  exclu- 
sive power  to  the  Governor  of  the  state  to 
grant  pardon  and  remit  offense,  etc.  Third. 
Because  said  information  is  so  indefinite  and 
uncertain  that  It  does  not  Inform  the  defend- 
ant of  what  offense  he  bas  to  be  tried,  wa  al- 


lege that  be  Intended  to  commit  any  oflonse.** 
This  motion  waa  ovomiled,  and  defendant 
saved  exceptlona.  The  defendant  was  then 
put  upon  his  trial,  found  gidlty,  and  hla  pun- 
ishment fixed  at  a  fine  of  $000.  He  appeals. 

Tbe  facts,  briefly  stated,  are  that  the  place 
for  keefplng  which  defendant  was  convicted 
was  In  the  town  oi  Mound  Glty,  In  Holt  coun- 
ty. It  was  not  contended  that  such  place 
vras  kept  or  conducted  by  the  dedfendant  In 
person,  nor  that  be  was  ever  In  Hcrit  coitnty, 
or  made  any  agreement  tber^.  In  conne<s 
tton  vritii  the  keeping  of  sucb  place.  As 
shown  by  the  evidence,  dtfendant  was  a 
resident  of  Bt  Joseph,  Buchanan  count?) 
Mo.,  and  was  engaged  In  business  in  said 
dty  of  St.  Joseph.  The  tiieory  of  the  prose- 
cution is  that  the  defendant  was  keeping  tbe 
office  or  place  charged  in  tbe  Information 
through  his  agent,  one  W.  Bben  Smith,  who 
was  In  the  actual  chaige  of  such  office  ot 
place.  A  written  agreement  offered  in  evi- 
dence by  the  state  was  entered  Into  by  de> 
fendant  and  aald  Smith  at  St  Joseph.  Bu- 
chanan county.  Mo.,  setting  forth  tbe  terms 
and  the  purpose  for  which  Smith  was  em- 
ployed by  the  defendant.  AcccMxIing  to  this 
agreement  and  the  evidence  for  the  state, 
the  defendant  employed  witness  Smith,  pay- 
ing bim  $70  per  month,  and  furnished  him 
the  markets  by  telephone,  free,  at  said 
Hound  City;  and  Smith  agreed  to  send,  and 
did  send,  orders  for  the  purchase  or  sale  of 
stocks,  grain,  etc.,  to  tbe  defendant  at  St. 
Joseph,  and  collected  margins  thereon  at  the 
time  such  orders  were  sent  Such  margins 
were  deposited  to  the  credit  of  the  defend- 
ant in  a  bank  at  Mound  City,  after  which 
Smith  had  no  control  over  or  interest  in 
them.  In  carrying  on  the  business  at  Mound 
City,  Smith  rented  a  room,  and  paid  the 
rent  therefor,  owned  all  the  furniture  there- 
in, and  bad  a  broker's  license  and  a  city 
license  from  said  city  to  transact  such  busi- 
ness in  bis  own  name,  both  of  which  were 
paid  for  by  defendant.  The  manner  in 
wbicb  the  business  was  conducted  at  Mound 
City  was  as  follows:  There  was  a  telephone 
In  the  office,  over  which  Smith  received  from 
defendant  at  St  Joseph,  the  market  r^orts. 
These  reports  were  placed  upon  a  black- 
board. Those  desiring  to  buy  or  sell  any 
commodity  on  which  the  market  was  given 
would  direct  Smith  to  telephone  an  order  to 
buy  or  sell,  as  the  case  might  be,  at  St 
Joseph,  Mo.  The  names  of  the  parties  deal- 
ing were  not  telephoned  by  Smith,  but  each 
order  was  accompanied  with  a  certain  num- 
ber. Sometimes  the  order  would  be  accept- 
ed at  St  Joseph,  sometimes  not  Whatever 
sales  or  purchases,  or  pretended  sales  or  pur- 
chases, were  made,  were  made  and  directed 
to  be  made,  in  St  Joseph,  Buchanan  county, 
and  not  in  Mound  City,  Holt  county.  The 
business  seems  to  have  been  conducted  In 
the  name  of  defendant  at  which  time  be 
was  also  conducting  tbe  same  kind  of  busi- 
ness In  the  dty  of  St  Joseph;  the  two  places 
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being  connected  by  wire,  for  the  use  of 
whlcb  be  paid.  Smith  testified  that  he  con- 
ducted the  btialneBB  at  Moimd  City  under 
the  dally  directions  of  tbe  defendant,  and 
that  he  was  in  coDTerBatton  with  him  over 
the  telephone  many  times  daily.  Defendant 
also  employed  one  Camion  to  solicit  business 
for  the  establlshmeiit  In  Mound  City,  paying 
him  $26  pa  month  for  bla  swrlces.  The 
evidence  clearly  showed-  that  the  business 
was  carried  on  In  violation  of  tbe  statute. 

The  defendant  Insists  that  the  court  erred 
In  ovorallng  his  motion  to  quash  tbe  Infor- 
mation. Tbe  argument  Is  that  It  Is  insuffl- 
dent  for  the  reason  that  it  falls  to  charge 
the  unlawful  Intent  of  tbe  parties  therein 
alleged  to  have  been  dealing  on  margins; 
that  tbe  part  of  the  Informatlrai  In  which 
socb  unlawful  Intention  Is  attempted  to  be 
charged,  falls  to  make  any  averment  what- 
ever or  statement  of  any  fact  The  statute 
npon  which  this  prosecution  Is  predicated 
(section  2839,  Rev.  St  1898)  provides  tbat  It 
shall  be  unlawful  for  any  person  to  ke^  a 
place  wherein  Is  conducted  the  buying  or 
selling  of  stocks,  grain,  or  other  products, 
either  on  margins  or  otherwise,  without  any 
intention  of  receiving  and  paying  for  tbe 
property  so  traugbt  or  of  delivering  the  prop- 
erty so  sold,  or  wherein  is  conducted  or  per- 
mitted tbe  buying  or  selling  of  such  prop- 
erty on  margins  when  the  party  selling  or 
offering  to  sell  does  not  have  tbe  full  amount 
of  property  on  band  to  deliver  upon  aacb 
sale,  or  when  tiie  party  buying  or  offering 
to  buy  does  not  intend  actually  to  receive 
tbe  same  if  purchased,  or  to  deliver  the  same 
If  sold.  Tbe  Information  la  In  the  language 
of  tbe  statute^  which  la  sufficient  In  all  etata- 
tory  offenses  where  all  the  focts  whlcb  con- 
stitute the  offense  are  set  forth  In  tbe  stat- 
ute. State  T.  Davla.  7D  Uo.  467;  State 
Kmeger,  1S4  Mo.  262,  8B  S.  W.  m.  Tbe 
offense  charged  is  the  keeping  and  causing 
to  be  kept  a  place  wherein  he  (the  defend- 
ant) conducted  and  permitted  certain  pw- 
Bons  named  to  .engage  In  the  pretended  buy- 
ing and  selling  of  shares  of  stock  and  bonds, 
and  certain  agrlcultdral  products,  not  In- 
tending to  receive  the  same  if  purchased,  or 
to  deliver  the  same  if  sold,  and  is  not  only 
in  tile  language  of  tbe  statute,  but  seta  forth 
the  names  of  certain  persons  who  engaged 
therein  In  the  pretended  buying  and  selling 
of  tbe  shares  of  stock  and  bonds  of  certain 
corputtttona.  '"On  tbe  general  principles  ot 
common-law  pleadli^,  it  may  be  said  that  it 
1>  sufllclent  to  frame  tbe  Infflctment  In  tbe 
words  of  tbe  ttatote  in  all  cases  when  tbe 
statute  so  tax  Individuates  the  offense  that 
the  offender  has  pn^er  notice,  from  the  mere 
ad<^on  ot  statntcffy  terms,  what  the  of- 
fense be  is  to  be  tried  for  really  Is.  But  in 
no  otbra-  case  la  it  sufficient  to  follow  the 
wovdB  of  the  statute.  It  is  no  more  allow- 
able, und«r  a  statutory  cliarg^  to  put  tbe 
defendant  on  trial  without  specification  of 
the  ofCense,  than  it  would  be  under  a  con^ 


mon-law  charge."  Wharton,  Or.  PI.  *  Prac. 
(9tb  Ed.)  S  220.  It  was  not  necessary  that 
tbe  Intent  of  the  defendant  be  alleged  In  the 
information,  as  that  is  not  an  Ingredient  of 
tbe  offense.  He  was  clearly  Informed  by  tbe 
Information  of  the  nature  and  character  of 
the  offense  alleged  against  him,  and  could 
successfully  plead  bis  acquittal  or  conviction 
in  bar  to  anottier  prosecution  for  the  same 
offense.  The  buslneas  was  all  transacted  at 
Mound  City,  In  Holt  county.  None  of  tbe 
articles  pretended  to  be  sold  were  Intended 
to  be  delivered;  hence  there  was  nothing 
further  to  be  ione  than  was  done  to  com- 
plete the  transactions. 

At  tbe  close  of  the  state's  case,  defendant 
asked  an  Instruction  In  tbe  nature  of  a  de- 
murrer to  the  evidence,  which  was  refused, 
and  be  excepted.  The  action  of  the  court  in 
this  regard  Is  assigned  for  error;  defendant 
Insisting  that  tbe  evidence  showed  tbe  sales 
and  purchases  were  made  In  St  Joseph,  Bu- 
chanan county,  and  not  In  Mound  City,  Holt 
county.  The  manner  In  which  the  business 
was  conducted  was  for  a  person  who  de- 
sired to  buy  any  of  the  articles  mebtioned 
In  the  Information  to  go  Into  tbe  defendant's 
place  of  business  in  Mound  City,  and  employ 
Smith  as  his  agent  to  buy  for  him  some  ar- 
ticle, at  the  same  time  depositing  wltb  bim 
a  certain  amount  of  money  with  whlcb  to 
make  the  purchase,  or,  rather,  the  "margin," 
as  there  was  no  intention  by  the  seller  to 
deliver  the  article  pretended  to  be  purchased, 
nor  did  the  buyer  expect  it  Nor  were  they 
ever  delivered.  Zf  tbe  market  value  of  the 
article  went  down,  tbe  purchaser  lost  bis 
margin.  Smith  rec^ved  tbe  market  fcom 
Kentner  over  the  telephone,  and,  when  re- 
ceived, be  would  call  it,  and,  if  it  waa  com, 
tbe  buyer  would  aA  what  com  was  worth. 
Smith  would  Iben  Inquire  of  Kentner.  who 
would  tell  blm,  and  then  be  would  inform 
tbe  buyer.  Them  tbe  latter  would  aay,  "Buy 
10.<MX>  bnabels,"  or  1«0Q0,  ac  any  amount  be 
wanted,  and  Smith  would  tell  Kentna  to 
bi^  whatever  amount  be  said.  BlaiglnB 
were  put  up  on  all  deals,  and,  when  tbe 
money  was  paid,  it  was  deposited  In  tbe 
Mound  City  Bank  to  tbe  credit  of  Kentner. 
It  would  therefore  seem  that  tbe  pretended 
purchases  were  made  at  defoidanf  a  place  of 
business  in  Mound  City.  There  la  no  ques- 
tion of  dellvoy  in  this  case,  and  tbe  facto 
disclosed  by  the  record  bring  it  clearly  wltb- 
in  tiie  provisions  of  the  statute  whlcb  de- 
nounces tbe  keeidng  of  offices  and  placea  ot 
business  in  this  state  wherein  Is  conducted 
or  permitted  the  pretended  buying  or  eelllng 
of  certain  articles  named  therein,  either  on 
margins  or  otherwise,  witiiout  any  intention 
of  receiving  and  paying  for  tbe  prop^ty.  If 
the  property  was  to  be  delivered,  tlie  Ixans- 
actions  would  not.  of  course,  cwne  under  the 
ban  of  tbe  8tatot&  The  defendant  was  a 
party  to  tbe  opening  up  tbe  zoom  or  place 
of  buslnesa,  and  knew  the  object  and  pur- 
pose. Indeed,  be  hired  Smith,  at  a  stipu- 


Digitized  by  Google 


STATB  T.  WEAKLY. 


626 


lated  ulaiT  per  month,  to  conduct  the  bul- 
new  for  him,  and  directed  by  tel^hone  All 
4st  Ita  transactions,  and  received  all  moneyi 
paid  to  Smith,  as  his  agent,  on  margins.  He 
also  employed  one  Cannon,  to  whom  he  ■paid 
p&  per  month  for  soIidtUig  basin  ess  for  the 
place.  And  It  Is  Idle  to  say  that  he  did  not 
know  that  the  stocks  or  property  hoti^ht 
vere  not  Intended  to  be  dellTered  to  the  pur- 
cbaser,  or  intended  to  be  received  by  him, 
tmt  that  all  of  the  transactions  which  took 
place  were  deals  In  options.  The  instmc* 
tlona  given  were  upon  this  theory  of  the 
case,  and  presented  it  very  fairly  to  the 
Jsry.  There  was  therefore  no  error  commit* 
ted  In  refusing  Instmctlona  asked  by  defend- 
ant. 

The  constltntlona]  question  raised  In  the 
trial  court  la  without  merit,  and  In  fact  is 
not  Insisted  ui>on  in  this  court. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  !■  affirmed.  All  concur. 


STATB  V.  CATOK. 

Supreme  Court  of  Missouri,  DivMon  No.  2. 
Dec.  9.  1903.) 

CRIHINAI.  LAW— BILL  OF  BXCEPTIONS- 
RBVIBW. 

1.  In  the  absence  of  a  bill  of  exceptions,  the 
court  <Hi  appeal  In  a  criminal  case  can  only  re- 
view the  record  proper. 

Appeal  from  Clrcnlt  Court,  St.  Francois 
County:  Robt.  A.  Anthony,  Judge. 

Elijah  Cayce  was  convicted  of  crime,  and 
appeals.  Affirmed. 

B.  H.  Marbury,  for  appellant  Bdward  GL 
Crow  and  C  D.  Coram,  for  the  State. 

BUROESS,  J.  The  defendant  was  con- 
victed of  a  fehmions  aaaault  with  intent  to 
kin  one  Lewis  Cunningham,  and  his  punlah- 
roent  fixed  at  two  years'  imprisonment  in  the 
peuItentlaEy.  From  the  jodi^ent  and  sen- 
tence be  appeals.  D^endant  Is  not  repre- 
sented In  tlds  court  No  Ull  of  exces>tlonB 
was  filed  in  this  cause,  so  that  thm  is  noth- 
ing before  as  for  review  save  and  except  the 
record  proper*  and  this  we  find  free  from  er- 
ror. 

The  judgment  must  be  affirmed.  It  Is  so 
ecdered.  AH  concur. 


STATB  V.  WEAKLY. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  9,  1903.) 

HOMICIDB-EVIDENGB-INSTRUCTIONS— BCAN- 
SLAVOHTBR  IN  FOURTH  D&QRES. 

L  Rev.  St  18S9,  9  3*77,  provides  that  man- 
slanshter  in  the  fourth  degree  includes  every 
iKHiiitnde  not  Justifiable  or  excusable  which  was 
manalaughtw  at  sommon  law.  and  which  Is  not 
declared  to  be  manslaughter  in  some  other  de- 
gree. Rev.  St.  1S90.  §  2^7.  makes  It  the  duty 
of  the  court  to  instruct  the  jury  on  all  queo- 
•tioaa  «f  law  ariitog  tn  the  case.  iTeld,  that 


where,  on  a  prosecotloa  for  murder,  the  evi- 
dence showed  that  accused  shot  deceased  in- 
tentionally, but  there  was  evidence  that  de- 
ceased assaulted  defendant  and  struck  him  over 
the  head  with  a  revolver  Just  before  the  fatal 
shot  it  was  emv  not  to  eaa^  on  manslaugh- 
ter in  the  fourth  degree. 

Appeal  from  St  Louis  CSrcnlt  Oourt; 
O'Neill  Ryan.  Judge. 

Chance  Weakly  was  convicted  of  murder 
in  the  second  decree,  and  he  appeals.  Re- 
versed. 

Jno.  A.  Gernex,  for  appellant  Edward  C 
Crow  and  Bmce  Bamett;  for  the  State. 

BUBOBSS,  jr.  Defendant  was  omvicted 
of  murder  in  tbe  second  d^ree.  and  his  pun- 
Ishment  fixed  at  10  years'  imprisonment  in 
the  peultentiaryt  for  having  shot  and  killed 
with  a  pistol  one  John  Fox,  in  the  city  of  St 
Louis,  on  the  evening  of  December  26,  1901. 
The  case  is  befixe  as  upon  his  appeal  for  re- 
view. 

Both  defendant  and  deceased  were  negroes. 
The  kilUng  occurred  at  a  n^o  dnbroom  tai 
said  city,  of  vliieh  both  parties  were  mem- 
'  bers.  William  Fox,  a  brother  of  the  deoeas- 
\  tOd.  and  acting  vice  president  of  the  dab,  tes- 
tified on  behalf  of  the  state  substantially  u 
follows:  That  at  about  half  past  8  in  the 
evening  of  Christmas  Day  he  was  at  Uie 
dobrooms,  when  Chance  Weakly,  the  de- 
fendant came  in,  and  witness  said  to  blm.  "I 
told  you  about  yoar  treating  me.  It  isn't 
right  the  way  yon  have  acted,  shooting 
here;"  and  that  defendant  r^Ued,  "What 
I  elHWtlngV"  and  witness  said,  "Yon  done  it;" 
and  defendant  answered,  "I  have  done  It,  and 
what  are  you  going  to  do?"  and  witness  said, 
"There  Is  nothing  to  do  bat  to  go  oat  and 
stay  out;"  whweupon  def«idant  put  his  hand 
back  to  bis  pocket;  as  tf  to  draw  a  idstol, 
and  upon  this  witness*  brother  John,  the  de- 
ceased, stepped  into  the  room,  and  pointed  a 
gun  at  tbe  defendant  saying:  "Chance^  dont 
do  that  I  am  bound  to  protect  his  life;"  and 
Chance  replied,  **I  have  not  got  nothing." 
Deceased  wanted  witness  to  search  defend- 
ant bat  witness  said,  "I  never  took  advan- 
tage of  no  one.  I  am  not  going  to  run  from 
him."  The  defendant  then  said  that  he 
"didn't  have  nothing,"  and  witness  said, 
"Let  him  go,  John."  The  deceased  then  put 
np  his  gun,  and  said  to  tbe  defendant  "Don't 
tblnk  hard  of  me  for  what  I  have  done.  I 
haven't  doue  anything  but  what  you  would 
do  for  your  brother."  Defendant  then  said, 
"That  is  all  right  John."  The  deceased  then 
walked  Into  the  next  room,  but  a  moment  la- 
ter said  to  the  defendant,  "Chance,  I  can  talk 
to  you?"  and  defendant  replied,  "Certainly." 
The  deceased  and  the  defendant  then  walked 
out  Into  tbe  hall,  and  in  four  or  five  minutes 
deceased  returned,  saying,  "Everything  Is  all 
Tight."  And  the  defendant  said,  "Bverythlng 
Is  all  right  with  me  and  blm,  John."  The 
deceased  then  turned  bis  back,  and  the  de- 
fendant fired  two  stiots  at  deceased,  which 
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took  effect  In  the  bead  and  Jaw.  He  fell  In 
witness*  arms,  and,  as  far  aa  witness  conld 
tell,  died  almost  Instantly.  At  the  time  de- 
ceased was  sbot  he  bad  In  one  hand  a  cane, 
whlcb  be  carried  as  a  regular  habit,  having 
become  crlpiiled  some  time  before,  and  In 
tbe  othw  hand  a  dgar,  which  he  was  smok- 
ing. Witness  did  not  see  defendant  at  the 
time  tbe  first  shot  was  fired,  but  he  did  see 
him  as  he  fired  the  second  shot;  defendant 
having  gotten  to  tbe  door  by  that  time.  Im- 
mediately after  this  occmrence,  defendant 
turned  and  ran  away,  and  was  seen  no  more 
about  tbe  clnbrooms.  Jost  before  defendant 
fired  the  sbot,  he  said,  "Yes;  it  Is  all  right 
with  me,  John."  Malcolm  Powell,  who  was 
at  tbe  club  at  the  time  of  the  shooting,  tes- 
tified, in  snbstance,  that  the  defendant  came 
to  the  clubrooms  that  night  with  some  othw 
parties  and  witness*  brother.  Will  Fox  tM 
defendant  that  be  bad  mistreated  lilm,  shoots 
Ing  off  his  gun,  and  tba^  If  be  could  do  no 
better,  he  wlstwd  be  would  stay  away;  that 
he  would  do  him  a  grrat  favor  by  doing  so. 
Words  became  very  hot,  causing  witness  to 
quit  plajring  earda,  and  to  go  to  ^e  room 
where  they  were  in  time  to  hear  defendant 
say  to  Will  Fox,  "Well,  I  have  d<me  lt< 
Wbat  are  you  going  to  do  about  It?*  to  vrtilch 
WIU  Fox  replied,  "I  can  do  nothing  but  t^ 
yon  to  stay  away^'  tiiat  defendant  then  st^ 
ped  back  and  made  a  motion  as  if  to  draw  a 
gun  from  his  pocket,  whereupon  witness' 
half-brother.  John  Fox,  tbe  deceased,  atevpeH 
in  and  lowered  a  pistol  at  tbe  defendant, 
with  tiiese  words,  **Dont  do  that  Obance.  I 
am  saving  my  brother's  Bfe^  and  at  tbe  same 
time  protecting  your  life."  The  defendant 
then  said,  "I  have  not  got  anythUig.  I  have 
not  got  any  gun."  The  deceased  then  walked 
Into  an  adjolnliv  room,  but  very  aooa  re> 
turned,  and  said  to  tbe  defendant  "Chance^ 
I  haven't  done  anything  more  than  you  would 
do  fbr  your  brother.  I  am  protecting  my 
brother's  life  and  yours  at  tite  same  time.  I 
6xax*t  want  yon  to  think  hard  of  me.  I  have 
not  done  anything  more  than  you  would  do. 
Can't  I  talk  to  youT'  and  to  this  defendant 
smiled,  and  answered,  ^^es."  Defendant 
and  tbe  deceased  then  went  out  toto  tbe  hall 
to  talkt  and  aoon  flie  deceased  returned,  say- 
ing, "Everything  Is  aU  right  atot  It 
Obance?"  and  Chance  said,  '^es;  everything 
is  all  right  with  me."  Just  as  deceased  step- 
ped over  the  door  slH,  witness  beard  a  shot 
fired,  and  defendant  then  stepped  Just  inside 
the  room  and  fired  a  second  shot  and  de- 
ceased fell  across  the  door.  The  defendant 
turned  and  ran  avray.  Oalvln  Orancb,  a 
member  of  tihe  dub,  was  at  the  club  on  that 
evening,  and  heard  WOl  Fox  saying  to  tbe 
defendant:  •'When  yon  come  here  shooting 
as  you  did  to-day,  yon  know  it  gives  ns 
trouble.  The  police  are  around  whrae  tfawe 
Is  dwotlng,  and  It  will  draw  tbe  police.  I 
dont  like  that  way  of  doing,  and,  if  you  want 
to  do  tliat  yon  will  have  to  stay  away"— 
and  beard  the  defendant  reply:       Is  done. 


and  what  are  you  going  to  do  about  it?"  To 
which  WIU  Fox  responded:  "I  am  not  going 
to  do  anything,  but  you  can  walk  out  If  yon 
don't  behave  yourself."  This  convermtlon 
continued,  and  defendant  started,  "kind  of 
walking  sideways,"  with  his  hand  at  his 
pocket  and  saying,  "I  don't  think  you  have 
treated  me  right."  At  this  potot  John  Fox, 
or  deceased,  came  In  and  said,  "Throw  up 
your  hands,"  and  told  Will  to  search  blm,  tmt 
Will  said,  "No;  I  won't  search  any  one.  I 
don't  believe  to  taking  advantage  of  any  one. 
I  believe  to  treating  everybody  right  and  I 
want  them  to  treat  me  right  Put  tbe  gun 
up,  and  come  back  In  here."  Deceased  then 
put  up  bis  gun,  and  a  moment  later  said  to 
defendant:  "Weakly,  come  into  tbe  ball.  I 
can  talk  to  yon  to  hm.  There  is  no  use 
having  trouble."  Deceased  and  d^cmdant 
wait  OQt  toto  tbe  hall,  and  returned  to  about 
five  nUnutea,  at  the  end  of  which  time  wit- 
ness heard  deceaaed  say,  'It  is  all  right  with 
yon.  Chancer'  Chance  answered,  **Yes." 
Witness  then  thought  that  tbe  trouble  was 
over,  but  about  three  mtoutes  later  two  ahoto 
were  fired,  and  he  looked,  and  saw  John  Fox 
fall  toto  bis  brotbofs  arms,  and  then  on  to 
the  fioor,  just  toslde  tiie  door.  These  wit- 
nesses  testified  that  durtog  tbe  omversaUon 
to  the  hall  there  was  no  loud  or  excited  talk- 
tog.  James  Massey,  a  police  officer,  hearing 
the  pistol  abotM,  hastened  to  the  dub,  and 
tound  the  deceased  lying  on  tbe  fioor  witti  a 
bullet  wound  to  his  head,  tbe  end  of  tbe  bul- 
let sticktog  out  of  tiie  forehead.  Ete  had  no 
pistol  on  his  person.  D.  F.  Hoctadeofer,  a 
physician,  testified  that  upon  a  post  mortem 
examination  by  the  coronn  at  tbe  morgue, 
he  found  that  tbe  bullet  had  gone  tiirougb 
tiie  defendants  head  from  behtod,  comtog 
out  at  toe  forehead,  and  another  through  his 
Jaw,  entering  at  the  rear  and  comtog  out  in 
fnmt  Police  Officer  3*  3.  Qordon,  who  put 
the.  defendant  under  arrest  soon  after  tbe 
occurrence,  testified  that  the  defendant  said 
tiiat  he  had  lost  his  pistol  while  running 
through  the  alley;  that  th^  had  <diased  him, 
and  he  lost  his  gun;  that  John  Fox  had  stuck 
a  revolver  at  his  stomach,  and  made  blm 
throw  up  his  hands,  and  t^n  hit  him  over 
the  heul;  and  that  then  he  (the  defoodant) 
shot  him  (Fox).  On  cross-examination  this 
witness  testified  that  there  was  a  mark  or 
bruise  on  tiie  nUAe  of  the  head  of  defendant; 
tiiat  defendant  said  tiiat  3chn  Fox  stuck  a 
revolver  at  bis  stomach,  and  made  blm  bold 
up  bis  bands,  and  then  he  hit  him  (defend- 
ant) over  the  head.  Charles  Wetostock,  a 
wltaess  for  defendant  described  defendanrs 
entry  toto  tbe  clubrooms,  and  the  reprimand 
administered  to  him  by  "WtSl  Fcoc  He  re- 
lated bow  to  tbe  meantime  John  Fox  bad 
h^d  a  whispered  conference  with  his  half- 
brother.  Malcolm  Powell,  and  was  handed 
something  by  the  latter,  whUA  J<An  Fox  put 
to  his  poctet;  how  Jotm  Fox  then  walked  to- 
to tike  baU  from  the  second  room,  and  to  a 
second  reappeared,  coming  toto  the  buffet 
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saying,  "Throw  up  your  handa,  yon  a —  of 
a  b — A  few  word*  enined,  wberenpon 
Jobn  Fox  uld  to  the  defendant.  *^me  on 
out  here  In  the  halL  Z  am  not  through  with 
yon  j6tf*  at  the  eame  time  catching  defend- 
ant b7  the  coat  and  pulling  him  out  Into  the 
hallway.  Prerlona  to  that  the  wltneaa  had 
beard  words  In  the  hall,  bnt  could  not  dls- 
tlngnlab  what  was  said.  Immediately  after 
the  ehote  be  aaw  John  Fox  nm  Into  the  buffet 
with  a  rerolrer  In  his  hand.  Both  shots  were 
fired  In  the  hall— neither  in  the  bnflbt  Ben- 
son Cbbbs,  another  witness  fw  the  defend- 
ant,  was  In  the  buffet  when  the  d^endant  ar> 
rived.  He  narrated  the  conversation  between 
defendant  and  Will  Fox,  and  then  described 
how  the  deceased  came  In  firom  ttie  ballwny 
and  '*stnck  a  gmi  In  defttidanf s  stomadi,'* 
and  told  him  to  throw  np  Us  hands.  After 
some  conversation,  the  deceased'walked  Into 
the  adjoining  room,  and  retamed,  saying: 
"GSiance,  come  faere.  I  want  to  talk  to  yon. 
Can  I  talk  to  yonl**  To  which  defendant 
answered:  "Anybody  can  talk  to  ma"  Th^ 
went  oat  Into  the  ball,  and  were  there  tot 
five  minutes.  **Q.  by  defendpntfs  connseL 
Did  yon  hear  anything?  A.  I  went  out  Into 
the  ball,  and  I  heard  snnethlng  hit— Uke 
somebody  was  hit  acioss  the  head  with  a 
gnn  or  stlcfc— and  tben  I  beard  two  shots  In 
rapid  succession,  and  then  Jobn  came  falling 
In  tbe  door,  with  a  gnn  in  bis  hand."  Lee 
Houston,  wbo  was  also  present  when  deftad- 
ant  entwed  the  dnbrooms,  in  the  *^anciiv 
room,"  as  witness  calls  it,  gives  his  account 
of  tbe  occDiroices:  He  heard  loud  words  In 
the  buffet.  He  saw  John  Fox  come  from  the 
ball  Into  the  buffet,  and  heard  him  say  to 
the  defendant,  "Throw  up  your  hands.**  Aft- 
er some  additional  words,  John  Fox  told  the 
defendant  to  walk  out  into  the  hall— that  he 
could  talk  to  him  better  there— which  the  de- 
fendant did,  and  John  Fox  followed  him; 
and  John  Fox  said  to  tbe  defendant  (quot- 
ing the  witness'  words):  "He  said,  1  am  not 
going  to  let  you  kill  my  brother;  and  he 
said,  T  am  not  going  to  kill  your  brother.* 
He  said,  'That  la  all  right,'  and  John  Fox 
struck  at  Chance,  and  he  ducked;  and  when 
he  got  to  the  door  he  kept  his  hand  In  his 
IMKket,  and  whether  he  pulled  it  out  of  his 
pocket  after  he  struck  at  him,  I  don't  know; 
I  would  not  be  sure."  Chance  Weakly,  the 
defendant,  called  In  his  own  behalf,  teattfled 
as  follows:  There  had  always  been  a  friend- 
ly feeling  between  the  Fox  brothers  and  him- 
self. On  Christmas  evening,  at  about  S 
o'clock,  he.  with  Ed.  Williams  and  Charles 
Welnstock,  went  to  the  dab,  of  which  he 
was  a  member.  As  he  started  to  enter  tbe 
clubrooms,  his  companions  went  in,  but  be 
was  stopped  by  WHI  Fox,  who  upbraided  him 
for  an  occurrence  of  the  morning.  In  tbe 
meantime  John  Fox  appeared,  and  pulled  a 
gun  on  him.  There  was  some  more  argu- 
ment, and  then  John  Fox  seizes  defendant 
by  tbe  coat,  saying:  "Come  on  out  here.  1 
am  not  through  with  yon  yet"   "Q.  (being 


asked  iJT  defradantfe  eofmrnS).  You  went 
outside?  A.  Yes,  sir.  Q.  How  tu  did  yon 
go  outsldeT  A.  Coming  out  Uke  tills  is  the 
door:  it  la  twlce^  the  distance  where  that 
corner  Is;  and  be  takes  me  dean  back  to 
tbe  comer  of  the  ball,  and  nobody  in  room 
can  see  anything.  Q.  Yon  want  dear  back 
to  tbe  angle?  A  Yes,  sir.  Q.  What  were 
you  talkli^  about?  A.  There  was  no  talk- 
ing. He  taka  me  out  there,  and  says  to  me 
when  he  turned  me  loose,  rrhat  Is  all  right.' 
and  smashes  me—  Q.  With  what?  A.  A 
Colt's  idstoL  Q.  Did  you  have  a  hat  ml  A. 
Yes,  sir.  Q.  Did  it  leave  any  mark?  A  No, 
sir;  I  bad  a  new  stiff  hat  on,  and  It  burstod 
it  to  pieces.  If  it  had  not  been  for  that,  It 
would.  When  be  bit  me  I  ducked  down,  and 
when  I  come  I  shot  before  I  straightened 
up.  Q.  What  vras  your  purpose  in  shooting? 
A.  To  ke^  him  from  killing  me.  I  was 
frightened.  I  was  trying  to  get  away  from 
bim.**  On  hia  redirect  examination,  defend- 
ant stated  the  bk>w  so  recdved  left  a  mark 
<Hi  his  face. 

The  court  Instructed  for  murder  in  the  sec- 
ond decree  and  sdf-defenae,  btit  not  as  to 
manslau^ter.  To  the  Instructions  given,  the 
defendant  at  tbe  time  duly  excepted,  because 
of  the  failure  of  tin  court  to  instruct  the 
Jury  upon  all  the  law  ot  tiie  case.  It  is  now 
insisted  that  the  court  should  have  instruct- 
ed for  manslaughter  In  the  fourth  degree, 
and.  In  falling  to  do  so,  committed  reversible 
eirror.  No  criticism  is  made  upon  the  instruc- 
tions that  w«e  given,  further  than  as  we 
have  Indicated.  It  Is  dear  from  the  testi- 
mony that  tbe  fclltfaig  was  intentional.  The 
defendant  was  therefore  guilty,  under  the 
evldrace,  of  murder  in  the  second  degree,  or 
of  manslaughter  In  the  fourth  degree,  un- 
less tbe  bomldde  was  justlflabla  It  has 
been  said  that,  under  our  statute,  manslaugh- 
ter in  the  fourth  degree  Includes  every  hom- 
idde  not  Justlflable  or  excusable  which  was 
manslaughter  at  common  law,  and  which  is 
not  excusable  or  Justlflable,  or  Is  not  declared 
by  statute  to  be  manslaughter  in  some  other 
degree— is  manslaughter  In  the  fourth  de- 
gree. State  V.  Edwards,  70  Mo.  480;  section 
3477,  Bev.  St  1888;  State  v.  Watson,  06  Mo. 
411,  8  S.  W.  383.  Therefore,  "if  the  party 
act  upon  sudden  passion,  engendered  by  rea- 
sonable provocation,  the  existence  of  malice 
will  be  negatived,  and  the  killing,  though  in- 
tentional, will  be  manslaughter  In  tbe  fourth 
degree."  State  t.  Curtis,  70  Mo.  694.  But 
in  order  to  reduce  the  offense  from  murder 
to  manslaughter,  the  killing  must  be  done  in 
a  beat  of  passion,  on  a  reasonable  provoca- 
tion, without  malice  and  without  premedita- 
tion, and  under  drcumstances  that  will  not 
be  Justifiable  or  excusable  bomldde.  And 
tbe  passion  which  will  reduce  bomldde  to  the 
grade  of  manslaughter  Is  an  exdted  state  of 
tbe  mind  produced  by  some  lawful  provoca- 
tion, such  as  a  blow  or  an  assault  of  any  kind 
upon  the  person.  State  v.  Ellis,  74  Mo.  207. 
It  was  the  duty  of  tte  omrt  to  instruct  tbs 
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fmj  apon  afl  qneatloni  of  law  arising  In  the 
case  which  were  necessary  for  their  lnfor> 
matloD  in  giving  their  verdict  (section  2627, 
Rev.  St  1809);  and  as  there  was  evidence 
tending  to  show  that  the  'deceased  assaulted 
the  defendant  and  Btmck  him  over  the  head 
with  a  revolver  Just  before  defendant  shot 
lilm,  which.  If  true,  was  certainly  reasonable 
provocation,  and  must  have  tended  to  arouse 
that  heat  of  passion  which  negatives  malice, 
and  whether  it  did  so,  or  not,  should  have 
been  submitted  to  the  jury,  and  the  court 
erred  In  falling  to  bo  do,  when  Its  attention 
was  called  to  the  fact  that  It  had  failed  to 
InBtmct  the  Jury  upon  all  the  law  of  the  case 
under  the  evidence. 

For  these  tntiniations,  the  Judgment  is  re- 
veraed,  and  the  cause  remanded.  All  con- 
cm; 


8TATB  T.  BOBBRTSON. 

(Supreme  Court  of  Missouri,  Dividmi  No.  2. 
Dec.  9,  1&03.) 

mmPBR— INFOBMATION-PROOP^VARIAWOB 
— INSTRUCirONS— EVIDENCE-SUFFI- 
CIBNCY— BXTKNHATION. 

1.  The  infonoatioii  in  a  prosecution  for  mur- 
der charjited  that  the  pistol  with  which  the  kill- 
ing  was  done  was  loaded  with  "a"  leaden  balL 
The  proof  showed  that  it  was  loaded  with  at 
least  two  leaden  balls.  Defendant  claimed  that 
the  case  against  him  most  fall,  becaaae,  when 
the  first  shot  was  fired,  the  only  leaden  ball 
alleged  to  be  in  the  pistol  had  be^  discharged, 
and  after  this  first  fire  there  was,  so  far  as  the 
information  goes,  no  other  leaden  bail  in  it,  and 
the  state  ought  not  to  be  permitted  to  show  de- 
rsBdaot  ahot  and  killed  deceased  at  the  second 
shot,  as  all  the  evidence  shows  he  did.  Beld, 
that  the  contention  was  without  merit. 

2.  Testimony  of  several  witnesses  showed  di- 
rectly that  defendant  in  a  prosecution  for  mur- 
der Imd  declared  he  went  to  a  certain  place  with 
the  Intention  of  either  compelling  deceased  to 
sign  a  note  with  or  for  him,  or  of  killing  him 
if  ne  refused  to  do  so;  and  there  was  other  evi- 
dence tending  to  show  that  to  be  defendant's 
Intention,  aeld,  that  the  evidence  justified  a 
charge  that,  if  defendant  did  go  there  with  that 
intention,  and  that  deceased  refused  to  sign  the 
note,  whereupon  defendant  killed  him.  the  jury 
should  find  defendant  golltr  of  murder  In  the 
first  degree. 

8.  There  can  he  no  such  thing  as  manslaugb- 
tn  In  the  third  degree  when  the  homicide  la  in- 
tentional. 

4.  Evidence  considered,  and  ktid  to  show  mur- 
der in  the  first  degree. 

6.  An  Information  charging  defendant  with 
murder  alleged  that  "with  the  bnllet  so  shot  out 
of  the  pistol  defendant  gave  deceased  one  mor^. 
tal  wound,  and  of  the  mortal  wound  aforesaid 
he  died."  Heid,  that  the  Information  was  suffl- 
deat,  though  falling  to  use  the  word  'therehy" 
in  connection  with  the  charge  Uiat  by  reason  of 
the  wounding  decedent  died. 

6.  It  Is  no  extenuation  or  mitigation  of  de* 
lendaut's  offense  of  murdering  his  father-in-law 
that  deceased  merely  refused  to  accede  to  de- 
fendant's demands  to  sign  a  note  with  or  for 
him  to  enable  defendant  to  reilere  his  greet 
financial  stress,  for  which  deceased  was  ui  no 
way  responsible. 

Appeal  from  Circuit  Courtt  Adair  County; 
Nat  M.  Shelton,  Judge. 


J<rtin  Robertson  waa  convicted  of  mmrder 
in  the  first  degree,  and  appeals.  Affirmed. 

J.  M.  McCall.  for  appellant   B.  O.  Crow 
and  Sam  B.  Jeffries,  for  the  State. 

GANTT,  J.  From  a  conviction  of  murder 
in  the  first  d^ree  In  the  circuit  court  of 
Adair  county  the  defendant  pnwecutes  tbii 
appeal. 

The  prosecution  la  by  Information  filed  bj 
the  prosecuting  attorney,  verified  by  bis  affi- 
davit.  The  information,  save  in  one  imma- 
teritil  point,  la  in  the  usual  form  long  ap- 
proved, and  it  ia  unnecessary  to  set  it  forth 
at  length.    The  arraignment  was  regular,  i 
and  no  complaint  is  made  as  to  the  selec-  | 
tion  and  impaneling  of  the  Jury.   The  in- 
formation charges  that  defendant,  on  the  | 
13th  day  of  November.  1902,  at  the  county 
of  Adair,  In  this  state,  willfully,  deliberate-  | 
ly,  premedltatedly.  and  of  his  malice  afore- 
thought shot  and  killed  George  Conkle.   Ttue  \ 
facts  are,  In  substance,  the  following:  The 
shooting  took  place  at  the  town  of  Braahear,  i 
in  Adair  county.   Deceased  was  defendant's 
father-in-law,  a  man  about  fS6  yeara  of  age,  , 
who  resided  on  a  farm  about  a  half  a  milp 
outside  the  corporate  limits  of  the  town  of 
Urashear.    Defendant   married  deceased's 
daughter  some  years  ago,  and  lived  with  her 
until  he  left  Missouri  and  went  to  Kansas 
aeveral  years  thereafter.   She  then  secured  a 
divorce.   In  1898  defendant  enlisted  In  the 
service  of  the  United  States  in  the  Spaniah- 
Amerlcan  War.    He  returned  hy  way  of 
Washington  to  St.  Louis,  and  then  to  Kirlia- 
vllle.    He  went  to  Brashear,  and  wrote  a 
note  to  his  former  wife,  with  the  pn^MWltlon 
that  they  should  be  married  again.  Uis 
proposition  was  accepted,  but  not  wlthont  the 
opposition  of  the  deceased  and  his  family. 
Shortly  afterwards  the  defendant  bought  a 
piece  of  land  near  Klrksvilie.   In  order  to  ae- 
cure  the  money  with  which  to  pay  for  the 
farm,  the  deceased  became  defendant's  se- 
curity for  $100,  while  the  balance  was  se- 
cured by  deed  of  trust  on  the  land.   A  short 
time  prior  to  the  13th  day  of  November.  IMri, 
defendant  and  hla  wife  concluded  to  sell  the 
land,  and  offered  It  to  the  deceased'a  brother, 
but  be,  fearing  that  some  trouble  might 
arise,  declined  to  entertain  the  proposition. 
On  the  morning  of  the  liomiclde  the  defendr 
ant  and  hla  wife  boarded  the  train  at  Klrka- 
ville  and  went  to  Brashear  for  the  pmpose 
of  selling  the  property  to  the  deceaaed.  Be- 
fore leaving  KlrkavUle,  a  eonveyaiicw  waa 
obtained,  and  a  deed  to  the  land  drawn  con- 
veying it  to  deceased,  which  was  lAgned  and 
acknowledged  by  the  defendant  and  his  wife. 
On  reaching  Brash^ur  defendant  went  to  the 
bank,  and  asked  the  casbla  If  a  note  tcr 
flSO,  signed  by  the  deceased,  VM  good. 
The  cashier  told  him  that  it  was.  Defmdant 
then  said  be  would  go  out  and  secure  the 
signature  of  deceased  to  the  note  nnd  n- 
turn.  The  note  ma  made  payable  to  the 
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bank.  The  defeodaot  and  hlB  wife  left  the 
bank,  and  walked  down  the  street  about  60 
feet,  when  defendant  noticed  the  deceased  In 
8  hardware  store.  He  requested  his  wife  to 
go  In  and  call  her  fathor  out  This  she  did. 
The  deceaaed,  defendant,  and  defendant's 
wife  tlien  walked  friMn  the  hardware  store 
to  the  comer,  when  defmdant  asked  the  de- 
ceased to  sign  the  note,  stating  that  they 
wonid  then  dellTtf  the  deed  they  had  already 
executed  to  the  land  to  him.  About  this 
time  Harvey  Johnson,  a  witness  for  the 
state,  came  up,  and  he  heard  the  defendant 
say  to  tiw  deceased,  **How  can  you  treat  me 
sor  and  the  deceased  aald,  "Treat  helll  See 
what  I  have  already  done  for  yon,"  and 
In  a  mixuent  thereafter  the  afaootlng  occur- 
red; the  doTendant  stating  that  the  deceased 
thai  threatened  to  do  him  some  violence,  and 
made  an  attraniit  M  tiioush  to  draw  a  knife, 
and  be  drew  a  rerolTer  and  shot  The  de* 
ceased  lived  but  a  tvw  minutes  thereaftw. 
The  defendant  was  arrested  In  a  short  time, 
but  not  until  he  bad  endeavored  to  shoot 
himself  and  bad  cut  himself  badly  with  a 
knife  in  an  attempt  to  take  hia  own  life. 
He  was  so  weakened  from  tbe  loea  of  blood 
that  he  became  uncfmacious,  and  r«nalned 
lE  that  condition  for  a  considerable  time.  In 
rebuttal  witnesses  tar  tbe  state  testlfled  that 
thfc  deceased  wa«  In  ttdt  full  view  during 
tbe  ccmvosatlon  between  deceased  and  de- 
fendant, and  that  deceased  at  no  time  drew 
a  knife,  or  made  any  demonstration  of  an 
assault  on  defendant  Tbe  instructions  will 
be  noticed  in  tbe-  cmirse  of  tbe  oidnion. 

1.  The  first  mot  aialgned  Is  that  because 
the  inftmnatiott  alleges  that  the  pistol  with 
wbleb  defendant  shot  and  killed  deceased 
was  "then  and  there  loaded  with  gnnpo^or 
and  a  leaden  buUet,"  Ud  that  with  tbe  lead- 
pu  bullet  aforesaid,  out  of  the  pistol  afore* 
said,  then  and  there  by  force  of  tbe  gnn- 
powder  afc»esald  the  said  John  Rober^ 
am  discharged  and  shot  off  as  aforesaid, 
"the  defendant  did  str^  penetzato,  and 
wound  blm  tiie  said  George  Gonkle,"  and  the 
proof  dlaclosed  that  the  pistol  was  loaded 
with  at  least  two  leaden  balls,  the  state's 
case  must  fall,  because  when  the  first  tbot 
was  fired  tbe  only  leaden  ball  alleged  to  be 
in  tbe  pistol  had  been  discharged,  and  aftw 
this  first  fire  there  was,  so  far  as  the  in- 
formation goes,  DO  other  leaden  ball  In  It, 
and  the  state  oogbt  not  to  be  permitted  to 
show  defendant  shot  and  killed  deceased  at 
the  second  shot  as  all  the  evidoice  shows 
he  did.  Tbls  objection  cannot  be  swlonsly 
considered.  It  matters  not  bow  many  other 
lialls  were  In  the  pistol.  Tbe  informatloD 
was  suffldent  to  charge  tbe  tme  ball  with 
which  def«idant  shot  and  killed  deceased. 
This  Is  the  <me  with  which  the  informatlou 
charges  the  pistol  was  loaded,  and  with 
which  deceased  was  killml. 

2.  Ammg  other  instructions  given  by  tte 
court  was  the  following,  numbered  8:  "If  yon 
find  and  believe  from  tbe  evidence  beycmd  a 
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reasonable  doubt  that  on  the  day  of  the  homi- 
cide proved  by  the  evidence  defendant  went 
to  Brashear  with  the  Intention  or  design  of 
either  compelling  George  Gonkle  to  sign  a 
note  with  or  for^defendant  or  of  killing  said 
Gonkle  If  he  refused  to  sign  such  note,  and 
that  he  requested  said  Conkle  to  sign  such 
note,  and  that  Conkle  refused  to  do  so,  and 
that  defendant  thereupon  did  kill  said  Gonkle 
because  of  such  refusal,  then  yon  should  find 
defendant  guilty  of  murder  In  the  first  de- 
gree." ^ts  Instruction  is  urged  as  errw  toe 
{  the  reason,  as  defendant  insists,  that  thoe 
I  was  no  evidence  that  defendant  went  to  Bra- 
shear  with  ttw  Intention  or  design  of  either 
I  compelling  Gonkle  (tbe  deceased)  to  sign  a 
!  note  with  or  ftw  him  or  of  killing  him  If  he 
j  refused  to  do  so.  S.  M.  Hoore,  a  witness,  tes- 
tified to  a  cmversatlaQ  he  had  with  defend- 
I '  ant  after  the  homicide.  In  whiiA  wltoess  said 
I  to  defendant  **U  was  too  bad  that  he  went 
i  ttiere  and  got  into  that  trouble,"  and  he  (de- 
.  fendant)  said:  "Ko,  it  is  not  too  bad.  I  went 
,  down  to  kill  blm.  and  I  did  it  There's  notb- 
<  ing  too  bad  about  it"   "I  feel  better  than  I 
have  for  ten  years."  J.  T.  CBryan,  anotbpr 
witness,  testified:  "I  asked  the  question  did 
he  go  down  to  Brashear  to  kill  that  man,  and 
he  said,  'Xot  necessarily.'  I  asked  him  what 
be  meant  by  'iK>t  necessarily.'    'Does  Oat 
mean.  If  be  did  not  sign  that  note,  you  would 
kin  hlmr  And  be  said.  'Tes,  thafs  the  way 
to  put  It'"   John  Musick,  another  wltoess, 
I  testified  that  he  beard  tSi.  Johnson  ask  him 
I  (the  defendant).  "Did  you  ttil  Mr.  Conkle,  be- 
I  fore  I  came  out  of  the  store,  you'would  kill 
I  him  if  be  did  not  sign  that  note?"   and  de- 
I  fendant  said,  "Yes,  sir;   I  had  no  clioice.*' 
I  Another  witness  (C.  W.  Gordon)  testlfled  Oiat 
I  defendant  asked  him,  "  'Is  be  [Gonkle]  deadr 
I  said.  *Tes,  John.    Did  you  totend  to  kill 
j  hlmr  And  be  said,  1  did.'  I  said,  'Are  you 
satisfied?*  and  be  said,  *I  have  no  regrets.' " 
In  view  of  all  this  direct  testimony  In  addl- 
tion  to  all  ttie  other  facts  In  evidence,  It  is 
clear  tbat  the  objection  to  this  Instruction  is 
untenable. 

8.  The  defendant  prayed  a  number  of  in- 
structions, wblch  the  court  refused.  Instnic- 
r  tlon  No.  6  requested  tbe  court  to  submit 
I  whether  defendant  was  guilty  of  manslaufirh- 
.'  ter  In  the  third  degree.   Such  an  Instruction 
I  would  have  beat  manifestly  improper  In  view 
i  of  the  evidence  in  the  case.   We  bara  again 
[  and  again  ruled  that  there  can  be  no  such 
;  thing  as  manslaughter  in  the  third  degree 
'  when  the  homicide  is  intentional.    State  v. 
i  Pettlt  119  Uo.  41G,  24  S.  W.  1014;  State  v. 
i  Barutio,  148  Mo.  249,  49  8.  W.  1004.  The 
'  fourth  instruction  asked  by  defoidant  was  a 
;  mere  comment  on  tbe  evidence.  Instruction 
;  Xo.  8  wss,  In  ^ect  a  prayer  for  an  Instmc- 
i  tlon  on  murder  in  the  second  degree,  and.  if 
the  eviitence  Justified  such  an  Instruction,  it 
was  error  to  refuse  It  even  though  not  couch- 
ed in  a  perfectly  correct  formula.    Did  the 
testimony  warrant  sudi  an  instruction?  On 
the  part  of  the  state  tbe  evidence  dlsdoees 
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that  the  defendant  armed  himself  with  a 
deadly  weapon,  and  went  to  Brasliear  with 
the  Intention  of  compelling  his  father-in-law 
to  purchase  his  tract  of  land,  or  kill  him  If 
he  refoaed.  It  appears  that  when  the  deceas- 
ed declined  to  take  the  land  and  sign  the  note 
the  defendant  remonstrated,  whereupon  hla 
fathovin-law  reminded  him  of  the  aid  he  had 
already  given  him.  wh^eupon  the  defendant 
without  any  provocation,  either  lawful  or  Jnat, 
shot  him  to  death.  The  evidence  also  shows 
tliat  the  deceased  was  at  the  time  unarmed, 
having  not  even  a  pocketknlfe  about  his  per- 
son. On  the  part  of  the  defendant  the  case  de- 
pends entirely  upon  tils  own  unsupported  evi- 
dence, which,  in  detail,  is  as  follows:  "1 
handed  him  [Conkle]  the  papers,  and  told  him 
that  Jackson  Conkle  had  backed  out  on  the 
deal  on  account  of  his  telling  Jackson  not  to 
buy  it;  he  might  cause  him  some  trouble^  I 
said:  'We  came  to  see  if  you  wonld  not  take 
the  place.  You  could  turn  It  over  to  Jackson 
or  keep  It  on  stiaree.  We  Iiave  no  money. 
We  have  nothing  to  eat.  You  know  it.*  Be 
■said:  'Yes.  I  know  you  are  starving.  You 
will  have  to  starve  worse.'  He  stuck  his  left 
liaud  in  his  pocket,  and  said,  'Damn  you,  go 
away  from  hae,  or  I'll  fix  you.'  He  got  his 
knife  out  of  his  pocket  I  said:  'Don't  do 
that.  I  tiave  got  a  gun.  I  don't  want  any  trou- 
ble. I  didn't  come  for  trouble,  Mr.  Conkle. 
I  don't  want  any  more  trouble  at  all.'  Well, 
we  kinder  moved  back  on  the  sidewalk  run- 
ning north  and  south.  I  told  him:  'You  take 
the  deed,  George.  Don't  be  so  cruel.  Take 
it  Yon  know  we  have  no  money.  You  know 
we  are  starving.  Let  us  have  no  more  trou- 
ble.' He  keeps  his  hand  on  his  knife  all  the 
time.  He  made  a  quick  movement,  and  poll- 
ed his  knife  out  and,  to  make  a  long  story 
short  I  don't  know  what  took  place  after 
that.  My  hraln  seemed  to  be  wild."  The  de- 
fendant denied  the  statements  attributed  to 
him  by  Johnson,  O'Bryan,  Gordon,  and  others. 
He  testified  that  he  had  no  Intention  or  pur- 
pose of  doing  deceased  any  barm  when  he 
went  to  see  him  on  the  day  of  the  homicide. 
He  does  not  testify  directly  that  he  shot  de- 
ceased because  he  apprehended  deceased  was 
about  to  kill  him  or  do  him  some  great  bodily 
harm,  and  did  so  to  prevent  the  apprehended 
danger,  but  the  circuit  court  giving  him  the 
full  benefit  of  his  evidence.  Instructed  the 
jury  fully  and  fairly  on  the  law  of  self-de- 
fense, and,  we  think,  properly  did  so,  and  left 
It  to  the  Jury  to  determine  the  facts. 

Did  his  testimony  require  the  court  to  In- 
struct on  murder  In  the  second  degree?  Few 
questions  are  more  difficult  of  solution  than 
to  determine  whether  the  evidence  in  a  given 
case  Is  sufficient  to  reduce  a  homicide  from 
murder  in  the  first  Aegree  to  murder  tn  the 
second  degree.  Murder  In  the  second  de- 
gree has  been  defined  by  this  court  to  be  the 
wrongful  killing  of  a  human  being  with 
malice  aforethought,  but  without  delibera- 
tion. It  Is  where  ttie  intent  to  kill  is  In  a 
heat  of  passion,  executed  the  Instant  It  U 


conceived,  or  before  th^  has  been  time  for 
the  passion  to  subside^  "Heat  of  passion"  ia 
not  used  in  its  technical  sense,  but  as  a  con- 
dition of  the  mind  contradistinguished  from 
a  cool  state  of  the  blood.  An  example  is 
given  by  Judge  Henry  in  State  t.  Wieners, 
66  Mo.,  loc  dt  25,  as  where  A.  and  B.,  who 
had  been  on  friendly  terms,  have  an  alterca- 
tion, and  A.  calls  B.  a  liar,  and  B.  instantly 
with  a  deadly  weapon,  in  a  passion  engen- 
dered by  the  insult,  kills  A.  In  such  case  the 
deliberation  essential  to  murder  In  the  first 
degree  is  absent,  and  the  kllUng  la  murder 
in  the  second  degree.  In  State  v.  Sneed,  91 
Mo.  552,  4  S.  W.  411,  the  evidence  on  behalf 
of  the  state  tended  to  prove,  as  does  the  tes- 
timony in  this  case,  a  case  of  murder  In  the 
first  degree;  but  the  defendant  in  his  ovni 
behalf  testified  tlut  deceased  and  he  were 
walking  together,  when  deceased  reached 
around  liim,  and,  upon  being  asked  by  de- 
fendant What  he  meant  by  that,  aald,  "I 
h^ve  been  laying  for  you,  and  1  am  going  to 
give  it  to  you  now,"  and  made  a  plunge  at 
him  with  a  knife  In  his  liand,  whereupon  de- 
fendant drew  his  pistol  and  shot  deceased. 
This  court  in  determining  whether  an  In- 
struction on  murder  tn  the  second  d^ree 
should  have  been  given,  said:  "If  the  de- 
ceased was  killed  under  the  circumstances 
detailed  by  the  witnesses  on  the  part  of  the 
state,  the  crime  of  murder  In  the  first  d^ree 
was  fully  made  out,  and  there  Is  notlilng  in 
the  evidence  which  required  the  court  to  give 
instructions  upon  any  other  grade  of  homi- 
cide. If,  on  the  other  hand,  the  deceased  was 
killed  under  the  circumstances  detailed  by 
defendant  the  law  of  self-defense  Juatlfled 
him  In  the  killing."  In  State  v.  Robinson.  73 
Mo.  308,  It  was  held  that  If  two  friends  casu- 
ally meet,  and  get  into  a  heated  controversy, 
and  one  In  apparent  anger  apply  to  the  other 
some  degrading  epithet  or  impute  to  him 
some  act  of  criminal  baseness,  and  the  latter, 
stung  to  madness  by  the  insult  should  upon 
the  Instant  strike  and  kill  the  former  with  a 
deadly  weapon,  this  would  be  murder  in  the 
second  degree.  In  State  v.  Smith,  114  Mo. 
406,  21  S.  W.  827.  It  was  ruled  that  when  the 
testimony  on  the  part  of  the  state  discloses 
a  clear  case  of  deliberate  and  premeditated 
killing  by  the  defendant  of  an  unarmed  man, 
who  at  the  time  was  making  no  assault  on 
the  defendant,  and  the  evidence  on  bdialf 
of  defendant  makes  bat  a  case  of  self-de- 
fense, there  Is  no  place  for  an  Instruction 
on  any  lower  grade  than  murder  in  the  first 
degree.  The  facts  of  this  case  bring  It  with- 
in the  principle  of  those  cases.  Even  the 
defendant's  unsupported  evidence  dlselosei 
no  such  words  of  opprobrium  or  degradinc 
epithets  as  would  naturally  arouse  such  a 
heat  of  passion  as  wonld  reduce  the  homi- 
cide to  a  less  d^ree  than  murder  in  the  first 
degree,  and  the  circuit  court  ivopwly  so  de- 
clared In  Its  Instructions.  In  view  of  all  the 
evidence,  we  are  of  opinion  that  the  etrcnlt 
court  properly  decUned  to  instmct  npon  any 
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lower  grade  of  homicide  than  murder  In  thti 
flrgt  degree. 

4.  The  iDformatlon  was  not  detectlTe  In 
falling  to  use  the  word  "thereby"  In  connec- 
tion with  the  charge  that  by  reason  of  the 
wotindlDg  tiie  said  Gonkle  died.  It  allegea 
that  "with  the  bullet  so  shot  out  of  the  pistol 
defendant  gave  the  deceased  one  mortal 
wound,  and  of  ttie  mortal  wound  aforesaid 
be  died."  This  was  all  that  was  necessary. 

This  record  presents  a  most  unnatural 
crime.  The  deceased,  who  was  the  father-in- 
law  of  defendant,  was  In  no  manner  resptm- 
slble  for  the  unfortunate  condition  of  de- 
fendant's financial  affairs.  The  evidence 
shows  be  had  aided  him  on  former  occasions, 
and  because  he  did  not  desire  to  purchase 
the  tract  of  land  which  defendant  offered  to 
deed  him  was  no  reason  why  defendant 
should  ruthlessly  take  his  Ufe.  We  find  no 
extenuation  or  mitigation  of  the  defendant's 
offense  In  the  mere  refusal  of  deceased  to  ac- 
cede to  his  demands.  The  evidence  tends 
Btronf^y  to  prore  a  deliberate  and  premedi- 
tated design  to  slay  his  /ather-ln-law  wlUi- 
ont  any  prorocatlon,  either  lawful  or  Just 

The  judgment  of  the  circuit  court  must  be 
and  Is  affirmed,  and  the  sentence  which  the 
law  pronormces  must  be  executed. 

BUBOSSB  and  FOX,  concub 


BAKER  ▼.  Ht^ANIBIi  et  al. 

(SuprMM  GoDrt  of  MfBSOuri,  DItMod  No.  2. 
Nov.  17.  1903.) 

HUUANCB-ABATEMBINT-PUBUC  NUI8ANCB- 
8DIT  BT  INDIVIDUAL— INJUNC- 
TION—lOTOES. 

1.  The  Statute  provides  that  an  Injonction 
may  Issue  In  aid  of  a  civil  action  when  the  r*- 
lieC  or  any  part  thereof,  condsts  In  xestrainlog 
some  act  of  defendant,  the  commission  of  which 
Konld  injure  plaiutiff;  and  Rev.  St.  1889,  § 
2040,  provides  tliat  a  plaintiff  may  nnite  in  the 
same  petition  aa  many  causes  of  action  «b  arise 
out  of  the  same  tranaaction.  Btld,  that  one 
may  In  the  aime  action  seek  to  abate  a  nui- 
sance, pray  for  injunctive  procees,  and  for  dam- 
agerB  anslng  from  the  nuiaance. 

2.  In  order  to  enable  an  individual  to  main- 
tain ao  action  for  injuries  resultins  from  a 
pnblic  nuisance,  it  is  neceasary  for  him  to  show 
tliat  he  baa  anatained  qtecial  damages  over  and 
above  the  Ininry  suffered  by  the  community 
at  lane. 

8.  Whoe,  la  a  suit  to  abate  a  pnblic  nuisance, 
from  which  plaintiff  claimed  to.  have  Buffered 
spedal  damages,  the  comrt  made  do  special  find- 
ing aa  to  the  existence  of  the  Duisance,  bat 
found  that  plaintiff  was  not  entitled  to  recover, 
the  latter  finding  amounted  to  a  finding  on  the 
existence  ot  the  ouiaaoce. 

4.  Ad  Individnal  sued  for  the  abatement  of  a 
public  nuisance  con^ting  of  fruit  atands,  etc.. 
which  he  alletced  defendants  had  erected,  in  the 
city,  on  land  dedicated  to  the  public,  but  which 
defendants  claimed,  and  of  which  tbey  had  been 
in  possession  many  years,  and  the  city  was  not 
a  party..  Held,  that  the  court  wa«  not  required 
to  determine  the  question  of  dedication,  defend- 
ants' title,  etc. 

Y  1.  Be*  Action,  toI.  1.  Gtat.  Dig.  il  W,  6*1;  Nul< 
•ance,  vol.  VI,  Ceat  Dlc>  1  99. 


Appeal  from  Circuit  Oourt,  Greene  County; 
Jas.  T.  Neville.  Judge. 

Stilt  by  Maggie  C.  Baker  against  B.  E. 
McDanlel  and  others.  From  a  decree  In  fa- 
vor of  defendants,  plaintiff  appeals.  Affirm- 
ed. 

James  Baker,  Chas.  J.  Wright,  and  Wm. 
A.  Gardner,  for  appellant  Tatlow  *  Mit- 
chell, for  resppndents. 

Statement, 

FOX,  J.  ^niat  we  may  fully  understand 
this  case  aa  presented  the  pleadings  In 
the  trial  court,  we  here  Insert  them: 

**On  the  22d  day  of  December,  1899,  the 
plaintiff  below  and  appellant  here  filed  her 
petition  In  the  Oreene  county  (drcult  court, 
and  sued  out  ft  writ  In  due  form  thereon, 
returnable  to  the  January  term,  1900,  of  said 
court,  whldi  petition  Is  as  follows:  The 
plaintiff,  for  her  cause  of  action  In  the  above- 
entitied  cause,  states  that  she  Is,  and  for 
the  last  dxteen  years  has  been,  the  owner 
In  fee  lUmple  of  the  real  estate  situated  In 
lots  seventeen,  eighteen,  and  twenty  therein 
In  block  five  of  tiie  original  town  of  Spring- 
field, In  Oreene  county,  state  of  Missouri, 
bounded  and  described  as  follows:  Beginning 
at  a  point  twdve  (12)  feet  east  of  the  north- 
west comer  ct  the  public  square;  running 
from  thence  north  fifty  aso}  feet;  thence  west 
<me  hundred  and  twen^-nlne  (129)  feet; 
thence  south  eighty-one  (81)  feet;  thence  east 
one  hundred  and  seventeen  and  a  half  (117^ 
feet;  thence  north  tblrty-one  &1)  feet; 
thence  east  twelve  (12)  feet;  to  the  beginning, 
inalntlff  further  states  that  at  the  time  she 
acquired  the  titie  to  said  land  James  Baker, 
her  husband,  became  the  owner  In  tee  of 
the  remaining  part  of  said  lot  eighteen,  and 
a  strip  12  feet  wide  off  of  the  west  side  of 
said  lot  seventeen,  lying  adjoining  It  in  the 
east;  that  the  lands  so  owned  by  ber  and 
her  husband  In  lot  seventeen  constituted  a 
strip  12  feet  in,  width,  extending  along  the 
west  side  of  said  lot,  from  the  public  square 
north  to  Olive  streel;  a  distance  of  one  hun- 
dred and  seventeen  and  a  half  (117^  feer, 
that  said  strip,  wltb  8  feet  in  width  more 
along  the  east  aide  therpof  added  to  It,  mak- 
ing fifteen  (15)  feet  In  width  in  all,  was  ded- 
icated to  public  use  as  a  public  highway 
more  than  fifty  yean  prlw  to  this  date  by 
the  then  owners  thereof,  and  has  been  con- 
tinuously In  such  use  during  the  whole  of 
that  time.  That  said  dedication  was  and  Is 
for  public  use  for  pedestrians  only,  and  Is  a 
footway,  and  was,  in  effect,  an  extension  of 
the  sidewalk  along  tiie  west  side  of  the  pub- 
lic square,  thence  to  Olive  street  on  the 
north,  and  Is  now  generally  known  by  the 
name  of  the  'Baker  Arcade.'  Plaintiff  fur- 
ther states  that  the  ground  adjoining  saM 
araade  on  the  west  was  divided  Into  eight 
different  lots  fronting  on  the  same  soon  aft- 
er said  dedication  was  made;  that  the  only 
access  to  them  was  \iy  It,  and  that  it  has  ooa- 
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tinned  to  be  ft  public  hlgbvay  In  macb  use 
ever  since  Its  dedication,  and  that  wben 
plaintiff  purchased  the  property  so  owned 
by  her  it  was  an  Important  and  active  busi- 
ness center,  which  had  added  greatly  to  the 
value  ot  her  property,  and  constituted  the 
chief  Inducement  to  her  purchase;  that  at 
the  time  she  purchased  the  same  all  of  said 
buildings  were  occupied  for  business  pur- 
poses, and  had  been  so  from  the  time  of 
their  construction  until  removed  by  plalntifl 
la  1885  to  make  room  for  a  large  and  commo- 
dious four-story  brick  structure  81  feet  wide 
by  100  feet  long,  completed  by  her  la  the 
year  1886;  that  said  bulldlug  fronts  50  feet 
on  said  arcade  on  the  west  aide  thereof,  and 
81  feet  on  the  public  square;  and  for  the 
purpose  of  widening  and  making  the  said 
arcade  more  useful  the  front  of  said  building 
was  set  back  10  feet  west  of  the  west  line 
thereof,  making  the  arcade  25  feet  wide  In- 
stead of  15,  as  formerly.  Plaintiff  further 
states  that  in  the  year  1868  the  ancestors  of 
the  defendants  herein,  and  from  whom  they 
derived  their  title  to  the  same,  were  the 
owners  in  fee  of  all  of  said  lot  seventeen  (17) 
except  the  12-foot  strip  embraced  In  said 
arcade  as  aforesaid;  that  they  then  erected 
thereon  a  large  brick  building  three  stories 
in  height,  now  known  as  the  'City  Hall,'  the 
west  wall  of  which  corresponds  with  the  east 
line  of  said  3-foot  strip  which  constitutes  a 
part  of  said  arcade,  thereby  confirming  said 
former  dedication  and  rededicating  the  same. 
Plaintiff  further  states  that  in  the  year  1886 
James  Baker,  her  husband,  reconstructed 
said  arcade  by  elevating  the  grade  thereof 
its  entire  length  and  breadth  2  feet,  and  by 
paving  the  same  with  nice  flagstones  at  a 
cost  of  five  hundred  dollars;  that  defendants 
consented  to  and  sanctioned  and  approved  of 
said  reconstruction,  and  by  so  doing  they 
fully  rededlcated  said  3  feet  to  public  use, 
and  by  permitting  and  sanctioning  the  ex- 
penditure of  the  money  which  such  recon- 
struction cost  they  are  estopped  from  denying 
such  dedication.  Plaintiff  further  states  that 
said  arcade  extends  along  the  western  line 
of  defendants'  lot  and  building,  making  it  a 
comer  lot  Instead  of  an  inside  lot  lying  In  a 
closed  corner,  out  of  the  way  of  public  pas- 
sage as  formerly,  and  adds  more  than  fifty 
per  cent,  to  value  of  said  property;  that  the 
contribution  of  a  part  of  the  ground  occu- 
pied by  said  arcade  confers  upon  the  re- 
mainder of  said  lot  and  the  owners  thereof 
valuable  private  easements  or  franchises  in 
the  whole  of  it,  which  did  not  exist  and 
could  not  be  exercised  without  it.  Plaintiff 
further  states  that  since  the  reconstruction 
of  said  arcade  the  whole  of  it  has  been  in 
continuous  public  use  aa  such  highway  with- 
out interruption  until  the  26th  day  of  No- 
vember In  the  year  1890,  when  the  defend- 
ants, at  a  late  hour  in  the  night,  secretly 
slipped  a  cigar  stand  In  there,  and  placed 
it  upon  the  paving  next  to  the  wall  of  their 
building,  thereby  occupying  all  the  ground 


so  dedicated  to  public  use  by  their  ancestors 
and  themselves,  and  a  strip  2  feet  and  4 
Inches  in  width  dedicated  as  aforesaid  by- 
plaintiff  and  those  from  whom  she  derived 
title,  extending  from  the  south  to  the  north 
end  of  the  land  owned  by  her  in  said  lot 
17,  to  which  they  have  not  even  a  color  of 
title.  Plaintiff  says  that  said  stands  are 
small  temporary  structures  made  of  txMtrds, 
and  consist  of  a  partition  on  their  west  side 
and  at  each  end,  set  against  the  wall  of  said 
city  hall  building,  which  constitutes  the  east 
wall,  and  are  covered  with  the  same  kind 
of  boards;  that  they  are  6%  feet  wide  by  50 
feet  long;  that  they  are  too  small  for  the 
transaction  of  the  business  carried  on,  and 
are  only  used  for  the  storage  of  the  goods 
kept  for  sale;  that  the  customera  and  those 
who  transact  the  business  occupy  the  public 
way  in  the  same  manner  aa  such  business  is 
generally  transacted  by  the  keepers  on  such 
stands  in  the  public  streets,  and  by  so  doing 
they  have  practically  taken  possession  of  and 
occupy  the  whole  arcade  for  their  private 
business,  without  any  authority  or  license  to 
do  so;  that  a  large  portion  of  said  stands  are 
used  for  boot  blacking  and  similar  purposes, 
which  are  carried  on  by  a  number  of  colored 
men,  who  with  them  associate,  occupy  seats, 
much  of  the  time,  on  the  pavement  in  said 
arcade,  constituting  a  band  of  loafers,  mak- 
ing the  place  repulsive,  Instead  of  attractive, 
as  it  was  Intended  to  be.  Plaintiff  further 
states  that  said  stands  and  the  business  car- 
ried on  in  connection  with  them  materially 
obstruct  and  Interfere  with  the  public  use 
of  said  arcade  as  a  public  highway,  and  con- 
stitute a  grievous  public  nuisance;  that  they 
have  and  do  materially  Injure  the  property 
owned  by  plaintiff  fronting  on  the  same,  and 
have  caused  a  reduction  In  the  rental  value 
of  more  than  forty  dollars  per  month;  that 
she  has  been  damaged  by  sold  nuisance  and 
trespass  to  an  amount  not  less  than  five 
thousand  dollars  In  the  aggregate.  Plaintiff 
further  states  that,  If  the  8-foct  strip  of 
ground  owned  by  defendants  as  aforesaid  has 
not  been  dedicated  to  public  use  as  hereinbe- 
fore stated,  and  is  not  In  public  use,  the 
defendants  have  no  right  to  use  the  re- 
mainder of  said  arcade  as  a  means  of  access 
to  and  departure  from  their  private  property, 
that  being  a  private  use  of  the  same,  which 
cannot  be  exercised  by  any  but  those  owning 
the  property  or  have  a  franchise  therein  by 
owning  a  part  of  the  property  so  In  public 
use;  that  by  so  using  it  they  are  not  only 
guilty  of  maintaining  a  nuisance  as  afore- 
said, but  have  and  are  committing  a  tres- 
pass upon  the  property  of  plaintiff,  thereby 
increasing  the  Injury  Uiey  have  done  to  her, 
and  adding  to  their  liability.  Plaintiff  fui^ 
tber  states  to  the  court  here  that  the  sontb 
wall  of  said  city  hall  building  was  placed  and 
now  stands  more  than  2  feet  south  of  the 
south  line  of  lot  17  and  the  part  thereof  own- 
ed by  defendants  as  aforesaid,  by  which  said 
building  extends  upon  and  occupies  a  strip  of 
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fronnd  constltutlDg  a  part  of  the  public 
square  2  feet  In  width  north  and  south  and 
77  feet  in  length  east  and  west;  that  said 
public  square  Is  a  tract  embracing  about  three 
acres  of  land  that  was  long  since  dedicated 
to  and  Is  now  In  public  use;  that  said  wall 
so  occtipying  a  part  of  the  public  square  Is 
directly  In  front  of  plaintiff's  lai^e  building 
aforementioned,  and  only  3  feet  from  the 
lauds  BO  owned  by  her;  that  It  matertally 
Injures  the  rlew  from  and  free  access  to  her 
said  building,  thereby  creating  a  serious  con- 
tinuous special  Injury  to  her  and  her  prop- 
erty, and  constitutes  a  troublesome  public 
nuisance.  Plaintiff  asks  for  a  decree  abating 
each  and  all  of  such  public  nuisance  and 
for  an  Injunction  compelling  the  removal  of 
Bald  stands,  and  prohibiting  the  establishing 
and  maintaining  any  such  structure  or  busi- 
ness in  said  arcade,  and  for  a  judgment  of 
five  thousand  dollars  for  the  damage  so  suf- 
fered b;  her,  and  for  her  costs,  and  such 
other  relief  as  she  may  be  entitled  to." 

Defendants  fired  the  following  answ^  to 
the  petition  as  filed  by  plaintiff: 

"Now  at  this  day  come  the  above-named 
defendants,  and  for  their  amended  answer 
to  plaintiff's  petition  say  that  they  admit: 

"(1)  That  In  186S  the  ancestors  of  the  de- 
fendants and  James  Vaughan  were  the  own- 
ers In  fee  of  lot  17  in  block  5  In  the  town 
of  Springfield,  Missouri,  except  12  feet  off 
the  west  side  of  said  lot,  and  that  the  de- 
fendants derived  and  acquired  title  to  said 
land  from  their  ancestors  and  James 
Taughan. 

"(2)  Defendants  admit  that  their  ances- 
tors and  James  Vaughan  In  1868  erected  a 
large  three-story  brick  building  on  a  part 
of  their  said  property,  known  as  t3ie  'Oty 
HaU  Bulldiug.' 

"(3)  Defendants  admit  that  more  than  fif- 
ty years  prior  to  the  22d  day  of  December, 
1899  (the  date  plaintiff  filed  her  petition  in 
this  case),  the  then  owners  of  the  property 
immediately  west  of  defendants'  said  prop- 
erty dedicated  to  public  use  as  a  public 
highway  a  strip  of  ground  running  from 
the  square  north  to  Olive  street,  and  that 
the  land  so  dedicated  has  been  coutlnuouB- 
ly  In  such  use  daring  the  whole  of  that 
time. 

"(4)  Defendants  admit  that  in  the  year 
1885  the  plaintiff  erected  a  four-story  brick 
building  on  her  property,  known  as  the 
'Baker  Block.*  and  admit  that  for  the  pur- 
pose of  widening  said  public  highway  aud 
making  It  more  useful  the  front  of  said 
Baker  Block  was  set  back  10  feet  to  the 
west,  thereby  dedicating  the  public  use  10 
feet  more  on  the  west  of  said  public  high- 
way; and  that  said  public  highway  has  since 
been  known  as  the  'Baker  Arcade,*  and  that 
It  has  continued  to  be  a  public  highway  In 
such  use  ever  since  that  time,  and  leading 
from  the  square  to  Olive  street  In  said  city, 
and  separatlDg  plalntifra  and  defendants' 
■aid  property. 


"(5)  Defendants  admit  that  in  1886  said 
Baker  Arcade  was  reconstructed  by  elevat- 
I  Ing  the  grade  thereof  2  feet  Its  entire  length 
and  breadth  and  by  paving  tbe  same  with 
flagstone. 

1  "(6)  Defendants  admit  that  they  are  in 
'  possession  and  now  occupying  5  feet  of 
j  ground  west  of  their  said  building,  and  that 
:  the  same  Is  occupied  by  defendants  by  a 
!  cigar  stand  S  feet  wide  and  running  north 
I  the  entire  length  of  their  said  building. 

"Defendants  deny  each  and  every  alle- 
;  gation  in  plaintiff's  petition  contained,  ex- 
:  cept  the  above  specified  allegations  In  said 
;  petition  which  the  defendants  admit  to  be 
\  true.   Defendants  aver  and  state  that  the 
;  west  wall  of  said  city  hall  building,  so  erect- 
ed by  their  ancestors  and  James  Vaughan 
;  as  aforesaid,  was  and  Is  S  feet  west  of  the 
!  west  boundary  line  of  their  said  property. 
;  Defendants  further  state  that  the  north 
i  portion  of  their  said  S  feet  west  of  tbe  west 
'■  wall  of  their  said  building  has,  since  tbe 
t  erection  of  said  building,  beeu  occupied  by 
I  a  brick  wall  entrance  to  the  basement  of 
i  said  building  five  (S)  feet  wide  by  ten  (10) 
I  feet  long  north  and  south  and  about  two 
1  and  one-half  (2H)  feot  high  next  to  the 
I  building,  and  sloping  gradually  to  tbe  en- 
■  trance  of  the  cellar,  and  also  occupied  by 
'■  two  gratings  two  (2)  feet  wide  over  wln- 
'  dows  to  said  cellar  on  the  west  of  said 
'  building,  and  that  tbe  north  part  of  said 
I  five  (5)  feet  has  been  occupied  by  a  small 
I  cigar  stand  five  (5)  feet  wide  and  ten  (10) 
j  feet  deep,  running  back  from  tbe  square, 
;  for  more  than  five  (5)  years  prior  to  the  21at 
'  day  of  June.  1888,  and  until  removed  on 
j  said  21st  day  of  June.  1886,  by  tbe  ^nt  of 
:  plaintiff,  under  the  written  contract  bereln- 
!  after  set  out  at  length. 
I     "Defendants  further  state  that  the  only 
ground  ever  dedicated  to  pubflc  use,  and 
which  now  constitutes  the  Baker  Arcade,  is 
the  (10)  feet  of  ground  that  was  dedicated 
more  than  fifty  years  ago  by  the  then  own- 
ers of  tbe  property  Immediately  west  of 
the  defendants'  said  property,  as  defendants' 
property  la  hereinbefore  described,  to  wit, 
all  of  lot  17  In  block  5  of  the  original  town 
of  Springfield,  Missouri,  except  12  feet  off 
tbe  west  side  of  said  lot,  the  west  boundary 
line  of  which  la  five  (5)  feet  west  of  the 
west  wall  of  their  said  city  hall  building. 

"Defendants  further  state  that  the  recon- 
struction of  said  Baker  Arcade  in  1886  by 
elevating  tiie  grade  thereof  two  (2)  feet  its 
entire  length,  and  by  paving  the  same  with 
flagging,  was  done  by  and  under  the  super- 
vision of  James  Baker;  but  defendants  say 
that  the  said  Baker  paved  said  arcade  as 
aforesaid  as  the  agent  and  representative 
of  the  plaintiff  in  this  case,  and  defendants 
further  say  that  at  the  time  of  the  paving 
of  the  said  Baker  Arcade  the  said  James 
Baker  also  paved,  with  the  same  kind  of 
flagstone  with  which  tbe  arcade  was  paved, 
the  aald  Ave  (6)  feet  of  aronnd  of  tbe  de* 
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femUnti  In  ttil>  cam  lying  ImmetUately 
west  of  titdr  aald  city  baU  building. 

"DeCendanta  fnrttaer  atate  that  their  aaid 
Ave  (5)  feet  of  gnmnd  waa  not  by  aaid  par- 
ing dedicated  to  public  nae,  or  made  a  part 
of  aaid  Baker  Arcade,  and  tbat  tbe  aame 
baa  nerer  been  dedicated  to  public  nae  by 
eltbw  defendanta,  or  tboae  under  whom 
th«y  claim,  and  that  there  never  waa  any 
intaitl<m  on  the  part  of  the  defendanta.  or 
any  of  them,  or  any  of  those  under  whom 
defendanta  claim,  to  bo  dedicate  said  five 
(6)  feet  of  ground,  but  that  said  fire  (3)  feet 
of  ground  was  paved  by  the  aaid  Baker  as 
the  agent  of  his  wife,  under  a  written  con- 
tract, which  is  in  words  and  flgnrea  aa  fol- 
lows, to  wit:  •  •  • 

"Defendants  further  atate  that  there  Is 
no  plat  of  the  original  town  of  Springfield 
on  flle  in  title  record^a  office  In  said  county, 
and  that,  if  said  plat  ever  ezlated.  It  had 
hem  lost  and  destroyed  many  years  before 
the  plaintiff  or  defendanta  acquired  their 
said  property;  that  the  original  town  of 
Sivingfleld  was  laid  out  from  the  Intersec- 
tion of  the  section  comers  of  aectiona  18, 
14,  28,  and  24  in  township  20,  range  22; 
tliat  aaid  section  corners  were  lost  and  de- 
stroyed, and  for  many  yeara  have  been  ao 
lost  and  destroyed  and  unknown  comers, 
and  that  hence  at  tiie  time  the  defendants' 
ancestors.  William  Jasper  UcDaniel  and 
Ciharlea  Sheppard,  and  James  Vaughan,  ac- 
quired their  said  property  above  described, 
and  for  many  years  prior  thereto,  the  bound- 
ary Unea  in  said  original  town  of  Springfield 
were  in  great  confusion  and  uncertainty,  and 
are  still  so,  except  aa  fixed  by  agreement 
and  poaaeaston:  and  hence  it  waa  very  diffi- 
cult, if  not  impouible,  to  locate  or  ascertain 
the  exact  boundary  lines  of  lot  17,  or  any 
other  tot.  in  aaid  original  town  of  Erring- 
field,  or  of  the  lines  of  the  atreeta  or  alleys 
therein. 

"Defendants  ftartfaer  atate  tbat  at  the  time 
their  aaid  ancestors,  Jasper  McDaniet  and 
Oharles  Sbeppard.  and  James  Vaughan,  «ect- 
ed  aaid  city  lutU  building  on  their  property 
in  1868,  that  it  waa  then  and  there  agreed  by 
and  between  Jamea  Vaughan  and  the  defend- 
antif  aaid  ancestors  and  the  then  owner  of 
tlie  ground  on  the  west,  to  wit,  John  Tonng, 
under  whom  the  plaintiff  claims  title  to  her 
said  property,  that  the  said  Jamea  Vaughan 
and  William  Jasper  HcOlaniel  and  Charles 
Sheppard'B  weat  line  of  their  said  property 
waa  five  <IQ  feet  weat  of  the  west  wall  of 
their  aaid  brick  building,  then  and  now  known 
aa  the  Vltj  Hall  Building,*  and  that  Imme- 
diately west  of  the  said  Vaughan,  McDanlel, 
and  Sheppard'a  said  properly  (with  flie  weat 
line  thereof  fixed  as  aforesaid)  was  the  alley- 
way  BO  dedicated  aa  aforesaid  by  those  under 
whom  plaintiff  claims,  running  niHth  and  south 
by  the  said  Vaughan.  UcDaniel,  and  Shep- 
pard'a said  property,  Qw  width  of  whidi  said 
alleyway  east  and  weat  waa  about  ten  (10) 
feet  and  that  immediately  weat  of  aaid  public 


all^iray  or  paaavrey  waa  tbe  east  line  of  the 
property  now  owned  by  G)e  plaintiiE. 

"Defendants  furtlur  atate  that  the  said 
Vaughan,  McDauieU.and  Sheppard,  upon  mak- 
ing said  agreement,  then  and  there  took  poa- 
sesalon  of  their  aaid  property  under  aaid  agree- 
ment, and  that  the  said  Vaughan,  UcDaniel, 
and  Sh^ipard,  and  these  defendants,  claiming 
under  tliem,  have  been  in  tbe  actual,  open, 
and  notorloua  possesslott  thoeof  under  said 
agreemoit  since  1868,  occupying  the  aame  In 
the  manner  hereinbefore  set  out,  and  by  cigar 
atanda,  bootblack  stands,  and  in  other  ways, 
and  hare  recdved  reat  thereon  from  1868  to 
Uila  time^  and  have  alwaya  claimed  to  said 
line  80  agreed  upon. 

•D^endants  further  state  that  tbe  then 
owner  of  the  property  now  owned  by  plain- 
tiff, to  wit,  John  Tonng,  took  posaeasion  of 
his  said  property  uoda  said  agreement  and 
claim  to  the  eaat  llae  of  the  said  alleyway 
or  pasaway  (which  waa  ten  [10]  feet  wide  aa 
aforeaalcU  under  aaid  agreonent,  and  always 
admitted  and  neror  denied  tbat  the  weat  line 
of  aaid  alleyway  or  paasway  waa  five  (5)  feet 
west  of  the  west  wall  of  the  ssid  dty  ball 
building. 

*a)efendante  further  state  that  by  aaid  mu- 
tual agreements  and  the  taking  possession  by 
the  reapectlTe  parties  above  mentioned,  and 
the  claiming  of  possession  thereuncter,  and  the 
recognition  thereof,  that  tbe  defendante'  aaid 
west  line  of  their  said  property  was  then  and 
there  estebllshed  as  fire  (10  feet  west  of  tbe 
west  wall  of  said  dty  baU  building.  Defend- 
ants further  atate  Umt  tlw  plaintiff  herein 
also  agreed  to  and  reo(«nl>ed  the  estebUah- 
ment  of  said  west  line  of  defendants'  property 
by  a  written  contract  made  by  her  agent, 
Jamea  Baker,  as  hereinbefore  aet  oat  at 
length,  and  by  such  contract  admitted  tlw 
possession  of  defendante  to  said  5  feet  of 
ground,  and  expressly  agreed  thereby  that  by 
the  paving  thereof  aa  afwesald  the  poasesalon 
of  the  said  UcDaniel  and  Sh^iutrd,  the  an- 
ceators  of  these  defendanta,  to  aaid  five  US) 
foot  8tr4>  of  ground,  ^nld  remain  and  con- 
tinue as  it  was  before  the  paving  thereof, 
and  that  the  plaintiff  herein  la  efltopped  from 
denying  the  possession  of  said  UcDanld  and 
Sh^ipard,  and  these  defendants  claiming  un- 
der, them,  to  aaid  five  (6)  feet  of  ground  un- 
der aaid  agreement 

"Defendante  further  stete  that  tbe  poaaea- 
ston of  the  defendante  and  their  ancestors  of 
said  B  feet  of  ground  in  tbe  manner  hweln- 
before  set  out  to  wit  by  occupying  the  norOi 
portion  thereof  from  1868  (tbe  time  of  erect- 
ing said  building)  down  to  1886  with  their 
said  cellarway  and  the  wlndowa  and  dgar 
Btend,  and  collectixv  rent  thereon  during 
aaid  time  at  various  tntervals,  as  defoidante 
had  done^  and  by  occupying  the  aontb  ten  (10) 
feet  of  aaid  6-foot  strip  with  a  dgar  eland 
for  five  years  prtor  to  the  21st  day  of  June, 
1888,  and  that  by  occupying  it  alnce  the  21st 
day  of  June.  1886,  by  collecting  roit  tliereon 
and  exerdaing  otha*  acte  of^pwnership,  and 
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by  the  anUnnoni  pomcMton  thereof  and  oc- 
cupancy of  the  same  for  more  than  ten  con- 
aeenttTe  jmn  by  dear  ttuidi  alnce  1886,  to- 
setber  with  Mid  original  agreement,  and  the 
recogpltion  of  mch  sgreement  by  plalntlfl  In 
1886^  la  ouKlDdTe  and  blndlns  on  plaintiff  aa 
to  the  west  line  ct  the  dtf  eodants*  said  pn^ 
erty. 

"Wherefore  the  defendanta  aay  that,  the 
piemlaea  ctnuldered,  the  west  boundary  line 
of  aald  defendant!'  pnverty  abonld  be  and  Is 
conclusively  establUOied,  as  against  plaintiff 
and  all  other  persraa,  at  6  feet  west  of  the 
west  wail  of  their  aald  brick  bnlldlng;  and, 
having  folly  answered,  imy  to  be  dlachai^ed 
without  day  and  their  costs,  and  tm  all  othw 
and  further  relief. 

**DefCTdanta  for  another  further  and  sepa- 
rate defense  state  that  Ihey  have  been  In  the 
open,  notorious,  continuous,  and  adverse  pos- 
session of  the  five-foot  strip  of  ground  lying 
Immediately  west  of  the  west  wall  of  titie 
building  designated  in  plaintiff's  petition  as 
detoidanV  ttiree-story  brick  building  known 
as  the  *Clty  Hall  Building,'  and  running  north 
and  aoutii  the  entire  length  of  aald  building, 
prior  to  and  rince  the  time  that  the  plaintiff 
acquired  lier  property  In  lot  IT,  18,  and  20  In 
block  5  of  the  original  town  of  Springfield, 
Mlssonri,  and  have  been  in  such  open,  notori- 
ous, contlnnouB,  and  advise  possession  of 
said  five  (5)  feet  of  gronnd  for  more  than 
ten  oonaeentlve  yeara  last  past  under  color  of 
tlUe.  and  claiming  title  thereto.  Hence  de- 
fendanta say  that  they  have  acquired  title  to' 
said  five  (B)  feet  of  ground  under  the  ten- 
years  statute  of  limitations  In  snch  cases  made 
and  provided  in  this  state,  and^  having  fnlly 
answered,  pray  to  be  discharged  without  day 
and  their  eosta." 

Tbe  r^licatlrai  Is  a  qieclal  denial  of  the 
defenaive  matter  set  up  .in  the  answo*. 

Upon  the  submission  of  this  cause  to  the 
court  upon  the  evidence  aa  Introduced  by 
plaintiff  and  defendants,  the  court  made  tbe 
following  decree  and  finding  of  facts: 

**The  court  finds  that  the  line  between  the 
two  tracts  In  controversy  herein  is  two  aod 
ninety-one  hundredths  (2.91)  feet  at  tbe  south 
end;  that  defendants  and  their  ancestors  have 
been  In  open  possession  of  the  remaining  por^ 
tion  of  the  five  dS)  feet  for  more  than  ten  <10) 
years,  claiming  to  own  the  same;  that  the 
putting  down  of  the  flagging  by  their  permls- 
sltm  and  consent  was  a  taking  and  holding  of 
posaesslon.  within  the  meaning  of  the  law, 
and  an  ImproTement  by  defendants,  which  is 
a  possession  in  law;  that  Judge  Baker  put 
down  said  flagging  when  he  built  the  Baker 
Block;  that  it  was  all  done  with  his  means, 
and  given  to  his  wife.  The  court  falls  to  find 
that  the  sooth  side  of  the  city  hall  building 
projects  into  the  public  square.  The  court 
finds  that  all  these  lines  are  very  uncertain 
and  problematical,  and  it  Is  Impossible  to  as- 
certain their  exact  location,  and  that  tbe  par^ 
ties  have  acted  upon  the  five  (5)  feet  west  of 
the  city  hall  as  being  in  possession  and  control 
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of  the  defendants;  that  the  plaintiffs  an  not 
entitled  to  recover.  To  wbidi  decree  and 
finding  of  facts  defendants  duly  excepted  at 
tbe  tlm&" 

Upon  tbe  finding  of  facts  as  herein  set  forth, 
the  following  Judgment  was  entered: 

'*Now  at  tills  day  come  the  al>ove-named 
parties  plaintiff  and  defendanta  by  their  re- 
spective attorneys,  and  this  cauae  now  com- 
ing on  for  hearing  said  parties  announce 
ready  for  trial,  and,  a  Jury  being  waived  by 
agreement;  this  cause  is  submitted  to  the 
court  for  hearing,  and  the  court  proceeded 
to  hear  the  evidence  In  the  case  pro  and  &m,' 
and  after  hearing  all  the  evidence  and  argu- 
menta  of  counsel,  and  twlng  fully  advised  in 
the  premises,  the  court  flnda  all  the  Issues 
In  favor  of  the  defendants  as  pleaded  by 
them.  It  Is  therafore  conaldered,  adjudged, 
and  ordered  by  Oie  court  that  plaintiff,  Mag- 
gie 0.  Baker,  -take  nothing  by  her  suit  herein 
against  defendants,  but  that  the  same  be  and 
la  hereby  dismissed,  and  that  tlw  defendants 
go  hence  thereof  without  day,  and  have  and 
recover  of  and  from  the  plaintiff,  Maggie  C. 
Baker,  all  the  costs  herein  laid  out  and  ex- 
pended, for  which  execution  may  issue." 

From  this  Judgment  plaintiff  In  due  time 
prosecuted  her  appeal  to  tUs  court 

Opinion. 

A  careful  Inspection  of  the  record  In  this 
canse  Indicate  that  a  volume  of  evidence 
was  Introduced  by  both  parties  for  the  pur- 
pose of  locating  tbe  true  lines  dividing  the 
property  of  plaintiff  and  defendanta.  Also 
testimony  tending  to  show  a  dedication  of 
certain  parts  of  the  lots,  not  only  by  plain- 
tiff, but  also  by  defendants,  to  public  use. 
As  tbe  view  we  take  of  tbe  legal  questions 
Involved  in  this  controversy,  the  question  of 
title  or  the  right  of  {rassesslon,  at  least  to  the 
extent  indicated  by  the  briefs  of  counsel, 
we  will  not  burden  this  opinion  with  a  de- 
tailed statement  of  tbe  evidence  npon  this 
issue,  which  seems  to  have  overshadowed 
the  main  and  only  issue  presented  by  tbe 
pleadings  in  this  cause— the  existence  of  a 
nuisance.  The  trial  court  did  not  undertake 
definitely  to  settle  the  lines  in  dispute,  but 
In  Its  findings  said  "that  all  these  lines  aro 
very  uncertain  and  problematical,  and  It  Is 
impossible  to  ascertain  their  exact  location.** 
The  testimony  sufficiently  Indicated  the  use 
and  occupation  of  the  property  by  plaintiff, 
fronting  tbe  arcade,  as  entitled  her  to  the  re- 
lief sought,  if  tbe  testimony  established  the 
existence  and  maintenance  of  a  nuisance  on 
the  strip  of  ground  In  the  possession  of  tbe 
defendants,  which  operated  injury  or  hurt 
to  tbe  property  used  or  occupied  by  tbe  plain- 
tiff. The  defendants  were,  at  tbe  time  of  tbe 
institution  of  this  suit.  In  the  possession  of 
the  strip  of  gronnd  which  it  is  claimed  was 
dedicated  to  public  use,  and  the  testimony 
tends  to  show  possession,  and  claim  of  title 
to  the  property  for  a  number  of  years,  and 
tbe  finding  of  the  trial  court  la  ^t  defend- 
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ants  had  been  In  poBseaslon  for  a  nnmber  of 
yean.  That  defendants  claimed  the  title 
and  right  of  possession  to  the  property  is 
clearly  Indicated  as  far  back  as  1886  by  the 
agreement  with  James  Baker,  as  follows: 

"This  Memorandum,  in  relation  to  the  pos- 
session occupancy  of  certain  real  estate  In 
Springfleld,  Mo.,  made  this  Zlst  day  of  June, 
1880. 

"Wltnessetb.  That  Charles  Sbeppard  of 
Springfield,  Mo.,  and  Mrs.  E.  E.  McDaniel 
as  executrix  of  the  will  of  W.  J.  McDaniel, 
deceased,  and  as  devisee  thereunder,  are  now 
Id  possession  of  the  following  portions  of  a 
strip  of  ground  five  (6)  feet  wide  on  the  west 
side  of  the  brick  building  occupying  the  west- 
ern part  of  lot  No.  17,  block  No.  6,  original 
survey  of  Springfield,  Greene  County,  Mis- 
souri, known  as  the  City  Hall  building  In  the 
northwest  corner  of  the  Public  Square,  said 
strip  fronting  fire  (6)  feet  on  Public  Square, 
now  and  for  four  years  has  been  occupied  by 
a  little  frame  'shanty*  five  feet  wide  by 
ten  (10)  feet  deep  back  north.  The  north  end 
of  said  strip  now  occupied  and  has  been  for 
more  than  ten  years  by  a  brick  walled  en- 
trance Ave  (5)  feet  wide  by  (10)  feet  long 
north  and  south  to  the  cellar  underneath  said 
City  Hall  building,  and  two  gratings  two  (2) 
feet  wide  over  windows  to  said  cellar  and 
between  tbe  fruit  stand  and  the  brick  wall 
around  cellar  entrance  for  more  than  ten 
years,  and  this  Memorandum  Agreement  la 
that  said  Baker  may  remove  said  'shanty,* 
gratings  and  brick  entrance  to  cellarway  and 
pave  the  entire  five  (5)  feet  strip  of  ground, 
but  that  said  Sbeppard  and  McDaniel  do  not 
thereby  abandon  tbelr  said  posaesslon  of 
same  and  that  said  Baker  does  not  thereby 
acquire  any  possession  of  same,  bat  tliat 
the  possession  of  Sheppsrd  and  McDaniel  to 
said  portion  of  said  atrip  remains  the  same 
as  it  bad  been  and  as  If  said  Baker  had  not 
paved  tbe  same.  James  Bakn, 

*«E.  E.  MdDanlel, 
"Cbas.  Shej^pard.** 

It  will  be  observed  that  this  is  a  proceed- 
ing to  abate  a  nuisance,  praying  for  injunc- 
tive process,  and  also  for  the  recovery  of 
damages  for  injury  to  property  of  the  plain- 
tiff, resulting  from  the  erection  and  main- 
tenance of  the  alleged  nnlsanccw  The  natnre 
and  charactra  of  this  cause  of  action  la  dear- 
ly indicated  In  that  part  of  the  pleading  that 
undertakes  to  state  the  cause  of  action.  It 
avers:  "Plaintiff  aays  thnt  said  stands  are 
small,  temporary  stmctures  made  <rf  boards 
and  consist  of  a  partition  on  their  west  side 
and  at  each  end,  set  against  the  wall  of  said 
dty  hall  building,  which  constitutes  the  east 
wall,  and  are  covered  with  the  same  kind  of 
boards;  that  th^  are  6^  feet  wide  by  BO 
feet  long;  that  they  are  too  small  for  the 
transaction  of  the  business  carried  on,  and 
are  only  nsed  for  the  storage  of  tiie  goods 
tept  for  sale;  that  the  customers  and  those 
who  transact  the  business  occupy  the  pubUe 
way  In  the  same  mannw  aa  anch  bnslneaa  la 


generally  transacted  by  Uw  keepera  of  such 
stands  In  the  public  streets,  and  by  so  doing 
they  have  practically  taken  posaession  of  and 
occupy  the  whole  arcade  for  tlieir  private 
business,  without  any  authority  or  license  to 
do  so;  that  a  large  portion  of  said  stands 
are  used  for  bootblacklng  and  similar  pur^ 
poses,  which  are  carried  on  by  a  nnmber  of 
colored  men,  who  with  them  associate,  occu- 
py seats,  much  of  the  time,  on  the  pavement 
In  said  arcade,  constituting  a  band  of  loaf- 
erS)  making  the  place  repulsive,  instead  of 
attractive,  as  It  was  Intended  to  be.  Plain- 
tiff further  states  that  said  stands  and  tbe 
business  carried  on  in  connection  with  tbem 
materially  obstruct  and  Interfere  with  the 
public  use  of  said  arcade  as  a  public  high- 
way, and  constitute  a  grievous  public  nui- 
sance; that  tbey  have  and  do  materially  In- 
jure the  property  owned  by  plaintiff  fronting 
on  the  same,  and  have  caused  a  reduction  in 
tbe  rental  value  of  more  than  forty  dollara 
per  month;  that  she  has  been  damaged  by 
said  nuisance  and  trespass  to  an  amoont  not 
less  than  five  thousand  dollars  in  the  aggre- 
gate. Plaintiff  further  states  that.  If  the 
three-foot  strip  of  ground  owned  by  defend- 
ants as  aforesaid  has  not  been  dedicated  to 
public  use  as  hereinbefore  stated,  and  la  not 
in  public  use,  the  defendants  have  no  rl|^t 
to  use  the  remalndw  of  said  arcade  as  a 
means  of  access  to  and  departure  from  their 
private  property,  that  being  a  private  use  of 
tbe^same,  which  cannot  be  exerclaed  by  any 
but  those  owning  tbe  pn^rty,  or  have  a 
franchise  therein  1^  owning  a  part  of  the 
property  so  In  public  use;  tiiat  by  so  using  it 
they  are  not  imly  guilty  of  maintaining  a 
nuisance  aa  afmesald,  but  have  and  are  com- 
mitting a  trespass  upon  ttie  jfrapaety  of  plain- 
tiff, thereto  Increasing  the  injury  tbey  have 
done  to  ber  and  adding  to  their  liability. 
Plaintiff  farther  atatea  to  the  court  that  the 
south  wall  of  aald  dty  ball  building  waa 
placed  and  now  stands  more  than  2  feet 
south  of  the  south  line  of  lot  17  and  the 
part  thereof  owned  by  defendants  as  afore- 
said, by  which  said  building  extends  upon 
and  occupies  a  strip  of  grannd  ooiutitntlng  a 
part  ot  the  public  square,  2  feet  In  width 
north  and  south  and  77  feet  In  loigth  east 
and  west;  that  said  public  aquare  la  a  tract 
embracing  about  three  acres  of  land  that 
was  long  alnce  dedicated  to  and  Is  now  in 
public  use;  that  aald  wall  so  oeciq^ylng  a 
part  of  the  public  square  Is  dlrecUy  In  front 
of  plalntUTa  large  building  aforunentloned, 
and  only  8  feet  from  the  lands  ao  owned  by 
her;  that  It  materially  Injures  the  view  from 
and  free  access  to  her  said  building,  thereby 
creating  a  sarlons  continuoue  special  Injury 
to  ber  and  her  property,  and  oonstltntea  a 
troublesome  nuisance.  Plaintiff  aska  for  a 
decree  abating  each  and  all  of  aucfa  public 
nuisance,  and  tor  an  Injunction  -compdllng 
tbe  removal  ot  said  atanda  and  prtdUbltlng 
tbe  eatabllsblng  and  maintaining  any  such 
atmcture  or  bualnesa  In  said  aieade^  and  for 
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a  judgment  of  five  thousaDd  dollars  for  the 
damage  so  suffered  by  ber  and  for  her  costs, 
and  such  other  relief  as  she  may  be  entitled 
tar 

The  answer  pats  in  sharp  dispute  the  al- 
legations as  quoted,  hence  It  Is  made  appar- 
ent that  the  primary  purpose  of  this  suit  la 
to  remedy  the  erils  and  Injurious  results  of 
a  nuisance.  It  is  not  sought  to  try  title  to 
the  property  which  may  Incidentally  be  In- 
volved In  the  proceeding,  nor  the  right  of 
possession  to  such  property.  The  vital  is- 
sue, and  the  one  that  roust  first  be  deter- 
mined Id  this  cause,  Is  as  to  the  erection 
and  maintenance  of  the  nuisance  complained 
of  in  the  jwtition.  "Nuisance,  In  its  largest 
sense,  signines  'anything  that  worketh  hurt, 
inconvenience,  or  damage.'  It  Is  either  pub- 
lic, annoying  alt  the  members  of  the  com- 
munity; or  it  Is  private,  injuriously  affecting 
the  lands,  tenements,  or  hereditaments  of  an 
Individual."  8  Bl.  Comm.  215;  2  Greenleaf's 
Evidence,  S  465.  Wood  on  Nuisances  defines 
a  nuisance  thus:  "A  nuisance,  In  the  ordi- 
nary sense  In  which  the  word  Is  used,  is  any- 
thing that  produces  an  annoyance— anything 
that  disturbs  one  or  is  offensive;  but  in  legal 
phraseology  it  Is  applied  to  that  class  of 
wrongs  that  arise  from  the  unreasonable,  un- 
warrantable, or  unlawful  use  by  a  person  of 
his  own  property,  real  or  personal,  or  from 
his  own  improper,  indecent,  or  unlawful  per- 
sonal conduct,  working  an  obstruction  of  or 
Injury  to  a  right  of  another  or  of  the  pul>- 
llc,  and  producing  such  material  annoyance, 
inconvenience,  discomfort,  or  hurt  that  the 
law  will  presume  a  consequent  damage.  In- 
deed, it  may  be  stated  as  a  ggueral  propo- 
sition that  every  enjoyment  by  one  of  his 
own  property,  wtilch  violates  the  rights  of 
another  in  an  essential  degree  Is  a  nuisance, 
and  actionable  as  such  at  the  suit  of  the 
party  injured  thereby.  While  it  is  true  that 
every  person  has  and  may  exercise  exclusive 
dominion  over  his  own  property  of  every  de- 
scription, and  has  a  right  to  enjoy  It  in  all 
the  ways  and  tor  all  the  punwses  in  which 
such  property  Is  usually  eojoyed,  yet  this  is 
subject  to  the  qualification  that  his  use  and 
enjoyment  of  it  must  be  reasonable,  and 
such  as  wUl  not  prejudicially  affect  tbe  rights 
of  others."  In  the  earlier  cases  the  power 
of  courts  of  equity  were  exercised  sparingly 
in  preventing  and  abating  nuisances.  In  the 
case  of  Welton  &  Edwards  v.  Martin,  7  Mo., 
loc.  cit  311,  Judge  Scott,  speaking  for  the 
court,  says:  "Eden,  in  his  valuable  work  on 
Injunctions,  speaking  of  nuisances,  observes: 
'Whatever  may  t>e  the  actual  Jurisdiction 
upon  this  point,  it  is,  however,  certain  that 
courts  of  equity  are  at  present  extremely  un- 
willing to  Interpose  without  a  trial  at  law. 
A  questloD,  therefore,  has  always  arisen  in 
these  cases  whether  tbe  court  will  grant  or 
continue  an  Injunction  till  the  trial.' "  Sher- 
wood, J.,  in  the  case  of  Paddock  v.  Somes, 
102  Mo..  loe.  cit  240.  14  S.  W.  749,  10  L.  R. 
A.  254.  aasK  "The  question  of  nuisance  bar- 


ing been  established  at  law,  and.  where  this 
has  been  done,  the  courts  will  grant  an  in- 
junction as  a  matter  of  course,  where,  as 
here,  such  nuisance  is  of  a  continuous  or 
constantly  recurring  character."  Under  the 
well-settled  rules  of  practice  now  the  exist- 
ence of  the  nuisance  need  not  necessarily 
first  be  established  by  a  separate  action,  be- 
fore courto  of  equity  will  afford  permanent 
relief  In  keeping  with  the  injury.  Wood's 
Law  of  Nuisances  clearly  announces  the  mod- 
em rule  in  respect  to  this  subject  He  says: 
"The  preventive  remedy  for  nuisances,  aside 
from  at)atement  by  act  of  the  party,  is  by  In- 
junction issuing  out  of  a  court  of  equity. 
Formerly  this  powejr  was  exercised  sparingly, 
and  only  In  extreme  cases,  at  least  until 
after  the  right  and  the  question  of  nuisance 
had  been  first  settled  at  law.  But  now  the 
only  effectual  remedy  for  the  abatement  of 
a  nuisance,  except  where  special  provision  is 
made  therefor  by  statute,  is  in  a  court  of 
equity,  and  the  Jurisdiction  is  predicated  up- 
on the  broad  ground  of  preventing  Irrepara- 
ble Injury,  Interminable  litigation,  a  multi- 
plicity of  actions,  and  the  protection  of 
rights."  Tbe  law  Is  settled  beyond  dispute 
that  the  establishment  of  tbe  existence  of  a 
nuisance,  tbe  recovery  of  damages,  and  the 
equitable  relief  of  preventing  and  abating  it 
may  be  sought  la  the  one  proceeding  In  a 
court  of  equity.  However,  it  Is  equally  well 
settled  that,  before  the  power  of  tbe  cbau- 
cellor  will  be  put  In  motion  in  case  of  u 
nuisance,  the  existence  of  tbe  nuisance  and 
the  injury  must  be  established.  The  right  to 
a  full  and  complete  remedy  In  an  action  in 
respect  to  a  nuisance  was  fully  recognized 
in  the  case  of  Paddock  v.  Somes,  supra.  It 
was  said  In  that  case  upon  the  question  of 
the  union  of  two  causes  of  action:  "In  cer- 
tain circumstances  our  statute  allows  differ- 
ent causes  of  action,  whether  legal  or  equita- 
ble, to  be  united  In  the  same  petition,  pro- 
vided they  be  separately  stated.  A  prayer 
for  equitable  relief  can  hardly  be  called  a 
i  cause  of  action;  but.  If  It  could  be  so  term- 
1  ed,  it  was  competent  under  the  statute  (sec- 
i  tlon  2040)  and  frequent  rulings  of  this  court 
I  to  unite  In  the  same  petition  legal  and  equlta- 
I  ble  causes  of  action,  when  connected  with 
the  same  subject  of  action.  Besides,  our 
I  statute  authorizes  an  injunction  to  issue  in 
I  aid  of  a  dvil  action,  when  the  'relief  or  any 
I  part  thereof  consists  in  restraining  the  com- 
i  mission  or  contlnuiance  of  some  act  of  the  de- 
I  fendant,  the  commission  or  continuance  of 
j  which  during  the  litigation  would  produce  In- 
jury to  the  plaintiff.' "  Wood  on  Nuisances 
very  clearly  announces  the  sound  rule  on  this 
subject  which  finds  support  in  all  of  the 
well-considered  cases  of  tbe  various  states. 
He  says:  "Tbe  Jurisdiction  of  a  court  of 
equity  over  cases  of  private  nuisance  Is  now 
well  established,  and  In  a  proper  case  for 
equitable  Interference  it  will  assume  and  take 
jorisdicUoD,  and  give  tbe  party  all  tbe  relief 
to  which  he  la  entitled,  even  to  the  settle- 
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ment  of  damnges.  Bat,  Id  order  to  entire 
a  party  to  equitable  relief,  hla  right  must  be 
deal,  and  tbe  iniury  established,  as  In  doubt- 
ful cases  the  party  will  be  turned  over  to  his 
le^I  remedy."  It  will  be  noted  that  the 
plalntUT  In  this  cause  insists  that  the  bo^- 
ness  conducted  by  defendants  Is  on  property 
dedicated  to  public  nse.  and  tbe  manner  of 
conducting  the  boslness,  the  stand  erected, 
etc.,  constituted  a  public  nuisance.  To  enable 
plaintiff  to  maintain  this  action  for  injuries 
resulting  from  a  public  nuisance  It  la  neces- 
sary  to  establish  that  she  has  sustained  spe- 
cial damage  from  such  nuisance  orer  and 
above  the  injury  which  the  community  at 
large  suffers.  Napton,  J.,  in  the  case  of 
Smith  T.  McConathy,  11  Mo.,  loc.  clt  622,  in 
discussing  this  question,  said:  "In  an  action 
for  a  private  nuisance  It  1b  not  necessary  to 
allege  or  prove  any  special  damage.  In  a 
private  action  for  a  public  nuisance  such  al- 
legations and  proofs  are  necessary.  No  one 
Individual  can  maintain  an  action  for  a  pub- 
lic nuisance,  unless  he  has  sustained  some 
special  damage  from  such  nuisance  over  and 
above  the  injury  which  the  community  at 
large  suffer."  However,  plaintiff  undertakes 
to  bring  this  cause  within  the  above  rule  by 
cbarglng  a  state  of  facts,  wblcb.  If  true, 
would  constltnte  a  public  nuisance.  Then  fol- 
lows the  averment  of  special  Injury  to  her 
property.  The  allegations  as  to  the  charac- 
ter of  business,  the  manner  of  conducting 
tbe  business  charged  to  be  a  public  nuisance, 
and  tbe  injury  alleged  resulting  to  plaintiff's 
property,  was  sharply  put  in  Issne  by  the 
answer,  and  this  issue  was  submitted  to  the 
trial  court  upon  the  evidence  Introduced.  The 
trial  court  found  the  Issues  for  the  defend- 
ants. The  court  had  the  witnesses  before  It, 
doubtless  observed  them,  and  applied  the 
usual  rules  in  weighing  their  testimony.  The 
question  of  the  character  of  business  con- 
ducted by  defendants,  and  the  injuries  al- 
leged to  plaintiff's  property,  was  all  gone 
over  in  the  trial,  and  after  a  careful  ex- 
amination of  the  testimony,  as  disclosed  by 
the  record,  we  are  not  disposed  to  disturb 
tbe  court's  finding. 

It  is  true  that  tbe  court  made  do  spedal 
finding  as  to  tbe  existence  of  the  nuisance 
complained  of,  yet  it  did  find  tbat  plaintiff 
was  not  entitled  to  recover,  and  this  was,  la 
effect,  a  finding  upon  ttiat  iuue.  It  is  also 
Imdsted  tbat  It  Is  tbe  duty  of  ^s  court  to 
review  tlie  testimony,  and  determine  not 
only  tbe  question  as  to  title  existence  of  a 
public  nuisance,  but  also  the  questions  of  ded- 
ication to  public  use,  the  title  to  the  property 
occulted  by  defendants,  and  the  right  of  pos* 
session.  It  te  alleged  in  the  petition  that 
the  strip  of  ground  upon  wiilch  this  nuisance 
Is  said  to  exist  was  dedicated  by  both  plain- 
tiff and  defendants  to  public  use  to  tbe  city 
of  Springfield.  The  evidence  tends  to  show 
possession  and  the  claims  of  possession  by 
the  defendants  for  a  number  of  years.  The 
contention,  under  tbls  state  (tf  facts,  amoonts 


to  this:  that  this  court  will  detHmine  the 
legal  rights  of  not  only  the  plaintiff  and  de- 
fendants In  respect  to  this  property,  bat  also 
award  the  enterprising  city  of  Springfield  ft 
substantial  Interest— that  of  public  use — 
without  the  city  requesting  It,  without  being 
a  party  to  the  proceeding,  and  this  la  to  t»e 
accomplished  by  a  proceeding  in  equity  in  a 
suit  by  a  private  Individual  who  seeks  to 
abate  a  public  nuisance.  With  all  deference 
to  the  able  presentation  of  this  question  by 
the  learned  counsel  for  plaintiff,  we  are  nn- 
wllUng  to  announce  tbat  a  court  of  equity, 
evw  under  the  broad  system  of  equitable 
jurisprudence,  ahonld  nerdse  this  power  un- 
der tbe  facts  in  this  case.  In  order  to  war> 
rant  tlie  trial  court  <ff  tbls  conrt  in  adjusting 
the  legal  rights  of  parties  to  this  property, 
all  persons  having  a  substantial  Interest 
should  be  before  the  court  Tbe  defendants 
in  this  case  claim  to  be  tbe  owners  of  the 
property  In  dispute,  are  now  In  possession, 
and  the  testimony  tends  to  prove  that  they 
have  been  In  possession  and  claiming  tbe 
same  for  a  number  of  years,  and,  if  this 
property  has  been  dedicated  to  public  use. 
and  the  public  is  wrongfully  deprived  of  the 
possession  of  it,  or  if  the  plaintiff  has  a  right 
in  respect  to  tbe  property  of  which  she  is 
deprived,  In  an  approf^ate  proceeding  with 
alt  the  parties  In  Interest  before  the  court 
those  wrongs  can  be  remedied;  but  those 
rights  cannot  be  recovered  in  a  suit  by  a  pri- 
vate Individual  to  abate  a  public  nuisance 
and  recover  damages  for  tbe  injuries  result- 
ing therefrom,  upon  the  facts  as  disclosed 
in  this  case. 

There  is  a  distinction  to  be  observed  In  the 
exercise  of  the  power  sought  in  this  case  by 
courts  of  equity  In  respect  to  a  private  and 
public  nuisance.  Mr.  Wood,  In  the  text  lays 
down  the  rule  very  strongly;  In  fact  broader 
tnan  the  well-considered  cases  upon  that  sub- 
ject sanction.  He  says:  "It  is  only  in  tlie 
case  of  private  nuisances  or  of  common  nni- 
sancea  where  private  rlghte  are  invaded  fbat 
a  court  of  equity  will  interfere  except  upon 
the  relation  of  public  officers.  And  this  la 
tbe  rule  even  in  a  case  of  au  obetnu^on  to 
a  public  street  amounting  to  a  public  nui- 
sance." We  take  tiie  true  rule  to  t>e,  as  de- 
duced from  all  tbe  antiioritles,  that  as  to 
private  nuisances  tben  Is  no  question  as  to 
the  proper  exerdse  of  the  power  of  courts  ot 
equity  In  affording  full  and  complete  relief, 
provided  It  la  dearly  eatabllahed  tbat  the 
private  nuisance  exists.  As  to  a  public  nui- 
sance, wbere  it  Is  clear  tbat  some  special  In- 
jury la  occasioned  to  tbe  Individual— a  con- 
tinuing injuiy^-courta  ot  equity  may  exerdse 
their  power;  but  this  power  Is  usually  exw> 
deed  at  the  instance  of  tbe  public,  and  not 
pilvate  IndivldnalB.  We  again  repeat  tbat 
upon  tbe  weight  of  tbe  te^mony  in  tbls 
cause  and  the  finding  of  tbe  trial  court  plala> 
tiff  did  not  establish  any  special  injury  to 
her  property,  some  of  the  witnesses  gtdng  to 
tbe  extent  of  saying  tbat  tbe  buslneaa  corn- 
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plained  oC  wu  a  baiMffl^  Instead  o(  an  In- 
Jnrr;  bence  plaintiff  does  not  bring  hersdf 
wlttiin  tbe  rnle  for  ttie  snjprnsslQn  9t  a  pab- 
tie  nnlBance. 

Will  ujt  In  addition.  If  tbe  erUs  ctnnplaln- 
ed  of  In  tbe  petition  «lst,  and  constitute  sudi 
a  flagrant  violation  of  Oe  rights  of  tbe  pub- 
lic, br  tbe  wUUnl  and  mongfol  obstroctton  of 
a  hlgbway  dedicated  to  pnblic  nse,  we  con- 
fess tbat  tbe  city  of  ^Ingfleld  Is  Tory  modest 
In  tbe  assertion  of  ber  foil  and  ooinpleto  pow^ 
er  to  remedy  aaeb  an  evlL 

In  snpport  of  tbe  oonteatm  tbat  tbe  court 
ehonld,  upon  ttte  facts  In  tble  case,  at  the  suit 
of  a  private  individual,  ascertain  and  define 
tbe  rights  of  all  peraobs  ta  respect  to  this  prcv 
erty,  whether  parties  to  the  proceeding  or  not, 
our  attention  is  earnestly  directed  to  tbe  case 
of  Wllmarth  t.  Woodcock,  06  Mich.  831.  88 
N.  W.  400.  Tbat  case  In  no  way  conflicts 
with  tbe  condnstons  reached  In  tbe  one  before 
na.  It  will  be  noted  ftom  tbe  facte  In  tbat 
case  It  was  a  private  nuisance  complained 
of— «  diqii^  between  two  individuals— and 
tbe  court  found  as  a  matter  tit  fact  that  a  nni- 
aance  existed.  The  plaintiff  in  tbe  Michigan 
case  was  In  posscaslon  of  tbe  property  char- 
ged to  have  been  Injured  by  tbe  nuisance^ 
Tbe  Injury  complained  of  was  as  to  tbe  con- 
venient enjoyment  of  tbat  possession.  Tbe 
defendant  did  not  take  possession  of  the  soU, 
but  erected  a  bam,  Qie  cornice  of  which  ex- 
tended over  h»  buid.  It  waa  tbe  extension 
of  this  cornice  which  tbe  court  found  const  1- 
tnted  tbe  nuisance.  It  Is  apparent  fnm  tlie 
views  eqiressed  In  the  eplnlon  ttiat  if  tbe  only 
controversy  bsd  been  tbe  location  of  the 
boundary  line,  the  jurisdiction  of  the  court 
would  Dot  have  been  aerdsed.  The  court.  In 
expressing  Ito  views  in  that  controvosy, 
makes  plain  tbe  proposition  that  the  question 
of  boundary  line  waa  a  mere  Incident  to  tbe 
main  equitable  proceeding.  It  said:  "A  care- 
fol  examination  of  these  cases  will  show  that 
each  one  differs  from  the  one  at  bar.  Some- 
tbing  more  is  Involved  here  tban  a  mere  dle- 
pnte  about  a  boundary  line.  It  Is  apparent 
that  an  action  ot  ejectoient.  If  It  would  lie 
upon  the  part  ai  complainant,  would  not  be 
adequate  fbr  her  relief.  But  she  could  not  well 
bring  ejectment;  ss  she  was  In  possession  ot 
tbe  soil,  and  ber  possession  was  not  Interfered 
wltb  as  far  as  tbe  land  was  concerned.  It  Is 
not  entirely  dear  that  she  could  bring  eject- 
ment when  she  was  holding  the  ground,  and 
tbe  dlsturbsnce  to  ber  possewion  was  project- 
ing a  ccsnlce  In  Uie  air  over  it  But.  be  that 
as  It  may,  if  tbe  true  line  between  the  prem- 
ises be  as  claimed  by  complainant,  tbe  main- 
tenance of  tbe  cornice  where  It  la  to  a  nui- 
sance, and  one  In  the  nature  of  a  permanent 
injnry  to  ber  property,  if  It  sbsll  be  allowed  to 
continue,  which  calls  toto  exercise  the  Juris- 
diction of  equity  as  tbe  mily  iffoper  tribunal 
to  affwd  full  and  adequate  relief."  That  Is 
not  this  esse,  and  we  repeat  tbat  tbe  defeud- 
anta  are  in  poasesslon  of  the  property,  and, 
as  the  testimony  Indicates,  have  been  dalm- 
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Ing  It  against  the  jdalntlff,  tbe  dty  of  t^iring^ 
field,  and  every  other  person.  This  claim  is 
veelally  emphasised  by  tbe  agreonent  with 
Mr.  Baker,  Introduced  In  evidence.  Tbe  court 
found  tbat  plaintiff  was  not  entitled  to  recov- 
er any  damages,  and,  as  to  the  right  of  posses* 
sttm  of  Qie  proiperty,  plaintiff  m  tbe  dty  of 
Spring  eld  have  a  full  and  complete  remedy 
at  law  In  respect  to  tbat  tigtL  There  is  an 
ample  and  speedy  remedy  to  settle  tbe  title 
or  tbe  right  of  possesidon  to  this  projierty 
without  making  tiie  unwise  precedent  of  do- 
ing BO  In  an  action  entirely  fordgn  to  tbat 
purpose. 

We  fully  recognise  that  Just  role  that  conrte 
of  equity,  aftw  once  acquiring  JurlafUction  ot 
a  cause,  will  do  complete  Justice,  snd  grant 
full  relief.  That  doee  not  mean  that  tbe  court 
will  lose  sight  of  tbe  main  subject  of  tiie  ac- 
tion, but  simply  means,  keeping  In  view  tbe 
purposes  of  tbe  action,  it  will  readi  out  and 
adjust  all  equities  necessary  to  give  fCirce  and 
effect  to  Ite  decree,  remedying  the  evil  sought 
to  be  corrected  In  the  action.  Injunctive  pro- 
cess Is  songtat  tai  this  proceeding.  As  bss  else- 
wbme  been  said  by  an  eminent  author:  "Nor 
ought  the  process  of  Injunction  be  applied  but 
with  tbe  utmost  caution.  It  Is  tbe  strong  srm 
of  tbe  court,  and  to  rendw  Ite  <9a-aUon  be- 
nign and  nsefnl  It  must  be  exercised  wltb 
great  discretion,  and  when  necesdty  requires 
it" 

Bntertalning  tbe  viem  as  herein  expressed, 
the  Judgment  of  Ibe  trial  court  will  be  af- 
flrined.  All  ooncnr,  except  BUBaESS,  «b- 
seut 


8TATB  V.  UiOEB. 

(Soprame  Court  of  Hlssouri.  IXvlslon  No.  2. 
Dec.  9.  1908.) 

MURDER— INSTRUCTIONS— HARMLESS  ERROR— 
APPEAL—ASSIGNMENTS  OF  ERROR— BILL  OP 
BXGBPTIONS  —  INFORMATION  —  8UFFICIEN- 
CT— VERIFICATION. 

1.  In  a  proBecntioQ  for  mnrder.  In  which  the 
evidence  aoowed  that  defendant  shot  deceased 
either  from  ambush,  or  Immediately  npon  he- 
lm; seen  by  deceased,  an  Instmctlon  that  if  de- 
fendant aimed  himaelf,  and  soiuht  deceased 
with  the  former  fekmloiiB  Intention  of  killing 
him,  or  aooght  or  bronghl  on,  or  voluntarily  en- 
tered Into,  a  difflcalty  with  tbe  deceased,  with 
the  f^nloQB  Intention  to  kill,  then  defendant 
could  not  Invoke  the  law  of  self-defense,  waa 
not  erroneons,  for  fallnre  to  charge  that,  if  jle- 
fendant  entered  into  the  difflcnlty  without  the 
Intent  to  kill,  he  would  only  be  gv^j  of  man- 
slauKhter  in  the  fonrth  degree,  inusmnch  as 
there  was  no  evidence  of  any  difficulty,  so  as  to 
require  such  charge. 

2.  In  a  prosecution  for  murder,  an  Instrnctlon' 
on  the  law  of  self-defeose,  when  tbe  evidence 
was  InsufBcient  to  raise  such  issue,  was  harm- 
less to  defendant. 

8.  In  a  prosecution  for  murder,  Is  which  de- 
fendant dalmed  that  he  shot  deceased  be- 
caose  the  latter  had  seduced  defendant's  sister, 
an  instruction  that,  though  the  jury  might  be- 
lieve that  the  deceased  had  dona  so,  this  would 
not  justify  the  defendant  in  lying  in  wait  to 
shoot  deceased,  waa  correct. 
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4.  It  Is  not  error  to  refnse  requested  iustroc- 
tloDS  flnfBciently  corered  by  those  given. 

6.  On  appeal  in  a  criminal  case,  an  assign- 
ment that  the  court  erred  in  i>ermittiDg  the  in- 
trodnctioa  in  evidence  of  an  affidavit  filed  br 
defendant  fOr  a  continnance  cannot  be  consld- 
wed  when  not  Incorporated  tn  the  bill  of  excep- 
tions. 

6.  An  assignment  of  error  on  appeal  in  a 
criminal  case  that  the  court  erred  in  permitting 
an  affidavit  to  be  introduced  b7  the  state  cannot 
be  considered  where  the  record  does  not  show 
that  it  was  so  introduced. 

7.  Under  Laws  1901,  pp.  138,  139.  requiring 
an  information  to  be  signed  by  the  prosecuting 
attorney,  and  verified  by  his  oath,  or  by  the 
oath  of  some  person  competent  to  testify  as  a 
witness  in  the  case,  an  information  signed  by 
the  prosecuting  attorney,  and  in  which  the  clerk 
of  the  court  certifies  that  the  prosecuting  attor- 
ney makes  oath  that  the  facts  Ertated  are  true, 
la  a  nibstantial  compliance  with  the  atatate. 

Ai^>eal  from  OlTCiiit  Oonrt;  Douglas  Coah- 
ty;  Asbnry  Bnrkhead,  Judge. 

Ooltimbiis  Hicks  was  convicted  of  mur- 
der, and  appeals.  Affirmed. 

Boone  &  Orr.  L.  O.  Nelder,  and  Thos.  H. 
Muslck,  for  appellant  Edward  C.  Crow  and 
C.  D.  Corum,  for  the  State. 

BURGESS,  J.  Prom  a  conviction  of  mur- 
der In  tbe  second  degree,  and  tbe  assessment 
of  blB  punishment  at  10  years*  imprisonment 
In  the  penitentiary,  under  an  Information 
filed  by  the  prosecuting  attorney  of  Douglas 
county  In  tbe  office  of  the  clerk  of  the  circuit 
court  of  said  county,  charging  the  defend- 
ant, Columbus  Hicks,  with  having  at  said 
county,  on  tbe  1st  day  of  December,  1901, 
shot  to  death  wlQi  a  rifle  gun  one  Bess  Clay, 
defendant  appeals. 

At  the  time  of  the  homicide,  and  for  many 
months  prior  thereto,  tbe  deceased  and  de- 
fendant's sister  Christe^y  Hlcki  were  en- 
gaged to  be  married,  and  were  to  have  been 
married  on  the  25th  day  of  December,  1901. 
He  was  very  attentive  to  her,  and  she  spent 
most  of  her  time  with  him.  The  defendant 
and  bis  father  and  mother  were  opposed  to 
the  attentions  of  deceased  towards  the  young 
tndy,  and  had  ordered  him  to  remain  else- 
where than  at  their  home.  Matters  grew 
more  unpleasant  as  time  passed,  and  the 
daughter  was  compelled  to  leave  the  home 
and  seek  an  abiding  place  wheresoever  she 
might  The  bUtmiesa  of  feeling  between 
the  deceased  and  defendant  did  not  wane,  but 
grew  more  intense;  and  they  each  began 
to' threaten  the  life  of  tbe  other.  Tbe  evi- 
dence shows  that  on  the  day  of  tbe  tragedy 
tbe  deceased  and  a  friend  of  bis,  by  the 
name  of  Qosb,  passed  by  the  home  of  defendr 
ant  and  were  observed  to  pass  by  blm; 
that  a  short  time  before  defendant's  sister 
had  left  home,  with  tbe  avowed  Intention  of 
going  to  a  neighbor's.  She  had  not  been 
gone  bat  a  short  while,  when  the  deceased 
came  along  In  company  with  bis  friend.  Gobs. 
They  soon  came  up  with  the  sister  of  the 
defendant— whether  by  previous  appointment 
or  not.  does  not  appear.  They  began  to  talk 
with  h«.  Goss  soon  moved  apart,  some  20 


yards  from  the  deceased,  and  deceased  sat 
upon  tbe  fence.  Goss  and  the  defendant's 
sister  both  testify  that  while  the  deceased 
and  Bbe  stood  talking  on  the  public  high- 
way, he  was  shot  by  some  one  In  ambush. 
Their  testimony  Is  that  the  deceased  was  do- 
ing nothing  more  than  talking  with  the  girl 
at  the  time  he  was  shot,  and,  on  account  of 
the  dense  woods  skirting  the  roadside,  they 
were  unable  to  discover  the  identity  of  the 
assassin.  The  deceased  was  shot  with  a 
Winchester  rifle,  and  expired  almost  Imme- 
diately. On  behalf  of  tbe  defendant,  the 
evidence  tends  to  show  that  tbe  deceased 
was  criminally  Intimate  with  defendant's  sis- 
ter; that  he  on  one  occasion  remained  all 
night  at  the  home  of  the  defendant  and  oc- 
cupied the  same  bed  with  her;  that  the  de- 
fendant's father  urged  the  defendant  to  ei- 
ther marry  his  daughter,  or  else  remain 
apart  from  her;  but  that  deceased  continued 
his  attentions,  and  persisted  in  the  liaison. 
Defendant  testified  that  the  deceased,  at 
the  moment  be  was  killed,  was  In  the  act  of 
copulation  with  defendant's  sister,  and  that 
the  deceased,  being  discovered  by  defendant 
placed  his  hand  behind  him,  as  If  to  draw  a 
pistol,  whereupon  be  was  killed  by  defend- 
ant; but  this  was  denied  by  both  the  sister 
and  Goss,  the  only  witnesses  to  the  occur- 
rence. It  Is  admitted  that  tbe  deceased  was 
killed  early  lu  the  afternoon  upon  a  public 
thoroughfare,  and  that  he  and  the  young 
lady  were  standing  In  full  view  of  Goss. 
Besides,  from  the  affidavit  for  a  continuance 
filed  by  defendant  It  appears  that  he  tboaght 
be  could  prove  by  an  absent  witness  that  he 
was  at  the  reeldence  of  the  witness  at  the 
time  tbe  deceased  was  shot 

The  court  over  tbe  objection  and  eiceptloa 
of  defendant  gave  a  large  number  of  instruc- 
tions, but  only  tbe  following  are  complained 
of: 

"(21)  Tbe  law  of  self-defense  does  not  im- 
ply the  right  to  attack.  If  you  believe  from 
the  evidence  that  tbe  defendant  armed  him- 
self with  a  deadly  weapon,  and  sought  the 
deceased  with  the  former  felonious  Intent  of 
killing  deceased,  or  sought  or  brought  on  or 
voluntarily  entered  Into  a  difficulty  with  de- 
ceased with  the  felonious  intention  to  kill 
deceased,  then  the  defendant  cannot  Invoke 
the  law  of  self-defense,  no  matter  how  Immi- 
nent the  peril  In  which  he  found  himself 
placed. 

"(22)  The  court  Instructs  tbe  Jury  that  If 
you  believe  from  tbe  evidence  that  the  de- 
fendant shot  and  killed  deceased  because  of 
the  alleged  attempt  of  said  deceased  to  draw 
a  weapon  on  defendant  and  not  because  be 
saw  tbe  deceased  In  the  act  of  sexual  In- 
tercourse with  his  sister,  then  you  vriil  not 
consider  such  act  of  sexual  intercourse.  If 
they  were  In  such  act  or  the  previous  sexual 
relations  of  deceased  and  Tennle  Hicks,  If 
such  relations  existed,  but  you  will  confine 
yourself  to  tbe  question  whether  the  defend- 
ant sliot  In  the  necessary  defense  of  his  per- 

Digitized  by  Google 


iTo.)  STATE  T.  mCEB.  Ml 


■on,  ai  Qie  law  of  lelf-defeoBe  Is  liereiD  de- 
fined. 

"(2^  Altbongfa  the  Jurr  may  believe  from 
tbe  evidence  that  the  deceased  and  Tennle 
nicks  were  criminally  Intimate,  this  would 
not.  Id  law,  justify  or  ezoose  the  defendant 
Id  lying  In  wait  to  shoot  and  kill  deceased, 
if  yoD  believe  from  tbe  evidence  he  did  so 
He  In  wait  80  If  the  Jtuy  believe  from  the 
evidence  that  tbe  defendant  followed  the  de- 
ceased,  and  shot  him  from  ambush,  felo- 
niously, premeditated,  and  with  bis  malice 
aforetlMught,  aa  the  terms  are  in  tliese  In- 
structions defined,  then  the  criminal  relation 
between  said  deceased  and  Tennle  Hicks,  If 
It  did  exist,  and  if  it  were  known  to  de- 
fendant, does  not  reduce  the  killing  below 
murder  In  tlie  second  dei^ee,  and  affords  no 
Jostlfieatlon  or  mitigation  for  the  sliooting, 
if  done  under  saeh  circumstances." 

Tbe  defendant  asked  tbe  court  to  instmet 
the  jury  as  follows: 

"(1)  Tile  law  accepts  human  nature  as 
God  has  made  It,  or  as  It  manifests  itself  in 
tlie  ordinary  man,  and,  in  ev^  sort  of  con- 
duct in  others  which  usually  excites  tbe  pas- 
Bions  of  tile  mass  of  men  so  as  to  practically 
overthrow  their  reason,  the  law  holds  to  be 
a  snfllclent  cause  for  provocation;  and  In 
this  connecUoD  it  must  not  be  fo^otten  what 
high  estimate  tbe  men  of  aU  nations  have 
placed  upon  the  chastity  of  their  women,  and 
tbe  Inviolability  of  their  persons;  and  there- 
fore If  the  jury  believe  from  all  tbe  facts  and 
circumstances  In  evidence  that  Clay  had  been 
criminally  Intimate  with  the  defendant's  sis- 
ter; tliat,  at  the  time  of  tbe  homicide,  de- 
fendant, being  armed  for  his  own  defense 
only,  because  of  communicated  threats  of  de- 
c-eased made  against  bis  life,  came  suddenly 
and  unexpectedly  upon  deceased  In  crlmiaal 
intercourse  with  bis  said  sister;  and  that. 
In  consequence  of  such  sight,  defendant's 
mind  became  Inflamed  with  anger  and  pas- 
■Jon,  and  without  deliberation  or  premedita- 
tion be  Instantly  fired  the  fatal  shot;  and  If 
the  jury  further  believe  that  such  conduct 
on  tbe  part  of  tbe  deceased  was  reasonably 
sufficient  provocation  to  Inflame  the  blood 
under  such  circumstances— In  such  case  de- 
fendant is  not  guilty  of  murder,  and  tbe  ver- 
dict sboold  be  for  manslaughter  in  the  fourth 
degree. 

"(2)  Tbe  court  Instructs  the  jury  that  If 
they  believe  from  the  evidence  that  the  bill- 
ing of  deceased  was  committed  by  defendant, 
and  tbe  defendant,  in  so  killing  deceased, 
acted  upon  a  sudden  passion,  engendered  by 
reasonable  provocation,  then  the  presumption 
of  malice  would  be  negatived,  and  of  the  kill- 
ing, tboQgh  intentional,  will  be  manslaughter 
in  the  fonrth  degree. 

"(3)  Tbe  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  deceased 
and  Sam  Goss  were  In  conspiracy  In  mak- 
ing threats  against  defendant  for  the  pur- 
pose and  with  the  object  of  intimidating  de- 
fendant ftom  interfttlng  with  debaucheries 


tfa^  were  attempting  to  practice  cm  tlie  sis- 
ter of  the  defendant;  that,  in  furtherance  (tf 
sacb  conspiracy,  they  bai^  a  few  days  pre- 
Tioualy,  together  visited  defendant's  home, 
and  there  threatened  his  life,  and,  in  fur- 
ther pursuance  of  such  conspiracy,  bad  to- 
gether laid  In  wait  for  defendant  as  be  was 
pursuing  his  ordinary  business  affairs,  and 
the  conduct  and  attitude  of  laid  parties  were 
such  as  to  reammably  produce  tin  belief  in 
defendants  mind,  and  did  so  produce  the 
belief,  that  elttur  one  or  both  of  said  par- 
ties were  about  to  inflict  great  bodily  Injury 
upon  defendant—then  in  such  case  defend- 
ant had  a  right,  in  self-defense,  to  shoot  ei- 
ther one  of  said  parties,  and  the  Jury  will 
acquit 

"(4)  The  Jury  are  instmcted  that,  In  crai- 
■tderlng  the  z^ht  of  self-defense,  they  have 
to  take  into  cousideratton  all  the  circumstan- 
ces leading  up  to  the  homicide,  and  then 
present  conditions  and  iltaatloas  of  the  par^ 
ties  as  they  appeared  to  defendant,  and  if 
they  believe  that  such  drcom stances  and  con- 
ditions, as  they  appeared  to  defendant,  were 
such  as  to  become  reasonable  grounds  for 
apprehension  and  fear  by  defendant  that  he 
was  In  imminent  danger  of  great  bodily  harm 
from  deceased,  and  Goss  acting  In  concert 
with  him,  and,  fnrth»,  that  defendant  did 
at  tlie  time  entertain  snch  fear  and  appre- 
hension. In  snch  case  the  shooting  by  de- 
fendant was  Jnstiflable,  and  the  jury  will 
acquit 

"(5)  That  if  they  believe  from  the  evidence 
that  for  several  months  It  had  been  brought 
to  def^danfs  knowledge  that  deceased  was 
threatening  his  life,  and  carrying  weapons 
with  which  to  put  such  threats  Into  execu- 
tion; that  only  a  few  hours  before  the  hom- 
icide deceased  and  one  Goss  came  to  de- 
fendant's home  and  repeated  such  threats; 
that  thereafter,  on  the  same  day,  defendant 
in  going  to  attend  to  his  ordinary  business 
afFaIrs,  and  carrying  with  blm  a  gun  for  his 
own  protection,  only,  In  traveling  along  a 
bypath,  entirely  unexpectedly  by  him,  came 
upon  deceased  and  said  Goss  lying  In  wait 
for  him,  and  that,  from  the  herein-stated  cir- 
cumstances, and  the  demeanor  and  attitudes 
of  deceased  and  said  Goss,  defendant  had 
good  reason  to  believe,  and  did  believe,  that 
deceased  and  said  Goss  intended  and  were 
about  to  do  blm  some  immediate  bodily  barm 
In  fuiflllment  of  such  threats— then  in  such 
case  defendant  had  a  right  to  shoot  in  self- 
defense,  and  the  jury  will  return  a  verdict 
of  acquittal.  And  In  determining  as  to  the 
apprehensions  of  defendant  at  the  time  of 
the  shooting,  and  of  the  reasonableness  of 
such  apprehensions,  tbe  Jury  will  toke  into 
account  all  transactloas  between  defendant 
and  deceased  on  the  day  of  tbe  killing,  and 
the  threats.  If  any,  of  deceased,  together 
with  ail  the  facts  and  statements  of  others 
connected  with  such  transactions,  and  give 
to  such  transactions,  facts,  and  statements, 
in  connection  with  all  other  evidence  before 
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the  jmy,  for  tbe  purpose  herein  mentioned, 
Budi  weight  ai  they  may  deem  proper. 

'^(6)  Tbe  court  iDBtmcts  the  Jury  that  If 
they  beUeve  from  tbe  evidence  that  defend- 
ant l8  guilty,  but  entertain  a  doubt  aa  to 
whether  be  Ib  gnllty  of  murder  or  manBlaugh- 
ter,  then  they  should  give  defendant  tbe  ben- 
efit of  tbe  doubt,  and  find  him  guilty  of  man- 
Blaughter;  and  If  they  have  a  reaeonable 
doubt  as  to  whether  he  Is  guilty  of  any  of* 
fense  against  the  law,  as  defined  In  these  In- 
structionB,  they  should  acquit 

"(7)  Tbe  defense  presents  two  theorfes  of 
this  case,  founded  on  two  different  states  of 
mind,  but  both  of  which,  under  appropriate 
circumstances,  may  very  well  coexist  In  the 
mind  of  man  at  one  and  the  same  time.  One 
Buch  state  of  mind  is  fear  and  apprehension 
of  danger,  and  tbe  othex  1b  Indignation.  In 
this  case  defendant  may  have  been  In  mortal 
fear  of  personal  Injury  by  reason  of  threats 
and  conduct  of  deceased  and  Gobs,  If  threats 
had  been  made  and  communicated,  and  at 
the  same  time  his  passions  heated  and  In- 
flamed by  tbe  sudden  coming  upon  deceased 
In  criminal  Intercourse  with  bis  sister,  If  he 
did  BO  come  upon  them;  and  It  Is  for  tbe 
Jury  to  say,  from  all  the  evidence  and  cir- 
cumstances, which  of  said  states  of  mind,  if 
either,  prevailed,  and  was  tbe  inducing  cause 
of  tbe  shooting  by  defendant;  and  if  tbey 
believe  that  he  Bhot  by  reason  of  the  indig- 
nation and  passion  suddenly  aroused  in  his 
bosom  by  debauching  conduct  of  deceased, 
and  If  they  further  believe  that  sncfa  conduct 
was  of  a  character  reasonably  calculated  to 
kindle  a  brother's  blood,  and  arouse,  and  did 
arouse,  anger  and  passion  to  a  degree  that 
prevented  all  premeditation  and  deliberation, 
tbey  will  find  the  defendant  guilty  of  man- 
slaughter in  the  fourth  degree,  only,  unless 
tbey  further  believe  that  he  shot  by  reason 
of  fear  and  apprehension  of  personal  injury, 
induced  by  suddenly  coming  upon  deceased 
and  Goss  lying  In  wait,  and  of  their  attitude 
and  conduct  at  the  time,  coupled  with  their 
previous  threats  against  his  life,  and  also 
that  such  conduct  and  attltnde,  coupled  with 
previous  threats  In  evidence,  were  calculated 
to  induce  apprehension  of  their  doing  him 
Immediate  personal  Injury.  They  are  further 
Instructed  that  If  they  do  believe  that  the 
shooting  was  induced  by  BUch  apprehension 
of  danger,  and  that  there  was  reasonable 
ground  for  such  apprehension  on  tbe  part  of 
the  defendant,  then  In  such  case  defendant 
^uld  be  acquitted." 

Which  InstructionB  were  by  tiie  court  re- 
fused, and  the  defaidaat  then  and  tbm  ex< 
cepted. 

Instruction  numbered  21  Is  challenged  up- 
on the  ground  that  It  does  not  go  far  enough, 
In  that  It  does  not  tell  tbe  Jury  that,  If  de- 
fendant entered  Into  tbe  difficulty  without 
the  intent  to  kill  the  deceased,  then  he  would 
only  be  guUty  of  manslaughter  in  the  fourth 
degree.  We  are  unable  to  agree  to  this  con. 
tentton,  and  are  clearly  of  tbe  opinion  that, 


under  the  facts  disclosed  by  tbe  record,  tbe 
instruction  is  a  correct  presentation  of  tbe 
law  of  the  case.  Such  an  instruction  aa  con- 
tended for  by  defendant  would  have  been 
manifestly  erroneoua,  for  tbe  want  of  evi- 
dence npon  which  to  base  It  There  was  no 
evidence  whatever  of  a  difficulty  or  contro- 
versy  between  defendant  and  deceased  at  the 
time  of  tile  homicide,  or  that  defendant  was 
acting  In  the  defense  of  his  person  when  be 
shot  and  killed  deceased,  or  anything  else 
that  would  have  authorized  such  an  Instruc- 
tion SB  contended  for.  While  the  first  aen- 
tence  of  tbe  instruction  seema  to  Intimate 
that  there  was  evidence  that  defendant  act- 
ed in  self-defense,  the  evidence  was  to  the 
contrary,  and  that  part  of  tiie  InBtruction  un- 
authorized ;  but  whatever  of  error  there  Is  In 
it  is  in  favor  of  the  defendant,  and  of  which 
he  has  no  right  to  complain. 

It  is  argued  that  instruction  numbered  22 
Is  erroneous,  upon  the  ground  that  It  singles 
out  a  certain  fact;  that  Is,  that  defendant 
shot  and  killed  deceased  In  self-defense. 
That  this  instruction  ought  not  to  have  been 
given,  for  tbe  want  of  evidence  to  authorise 
It,  Is,  we  think,  too  clear  for  argument,  for 
there  was  no  evidence  of  self-defense  in  the 
case.  In  fact,  there  was  not  a  particle  of 
evidence  that  deceased  saw  defendant  at  the 
time  he  was  shot  It  Is  true  that  defendant 
testified  that  he  would  not  have  shot  If  de- 
ceased had  not  made  a  paBS  for  bis  pistol, 
which.  In  the  absence  of  some  evidence  that 
deceased  saw  him  or  knew  of  his  presence, 
was  not  of  a  feather's  weight,  and  entirely 
insufflcient  upon  which  to  predicate  the  In- 
struction. But  it  was  an  error  In  favor  of 
defendant,  and  harmless. 

We  see  no  substantial  objection  to  Instruc- 
tion numbered  23.  It  was  well  warranted  by 
tbe  evidence,  and  very  favorable  to  tbe  de- 
fendant. 

Instmctions  numbered  1  and  2  asked  by 
defendant  were  covered  by  Instruction  num- 
bered 12  which  was  given,  so  that  defendant 
has  no  ground  for  complaint  on  that  score. 
Nor  was  there  error  In  refusing  other  in- 
Btructions  asked  by  defendant,  because  the 
questions  presented  by  them  were  covered 
by  iUBtructlouB  which  were  given. 

The  Insistence  that  tbe  court  erred  In  per- 
mitting the  state  to  introduce  in  evidence 
the  affidavit  filed  by  defendant  for  a  con- 
tinuance cannot  be  considered,  tar  tbe  rea- 
son that  it  is  not  incorporated  in  the  bill  of 
exceptions,  and  for  the  further  reason  that 
the  record  does  not  show  that  It  was  Intro- 
duced in  evidence.  State  t.  Hancock,  148 
Mo.  488,  50  a.  W.  112. 

A  point  Is  made  on  the  sufficiency  of  the 
information,  which  defendant  says  la  in- 
valid for  the  want  of  verification  by  the  oath 
of  the  prosecuting  attorney  or  some  other 
competent  person.  This  point  was  raised  by 
motion  In  arrest  in  the  court  bdow,  and  Is 
now  insisted  upon  In  this  court  Since  the 
acts  of  the  Gena»l  Assembly  Mppcwei 
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Marcb  IS,  1901  (Laws  1001,  pp.  138,  139), 
went  Into  effect,  which  was  before  the  in- 
formation In  the  case  In  hand  was  filed,  all 
InformatlonB  are  required  to  be  signed  by  the 
prosecuting  attorney,  and  to  be  Terlfled  by 
his  oath,  or  by  the  oath  of  some  person  com- 
petent to  testify  as  a  witness  In  the  case,  or 
be  supiraited  by  the  affidavit  of  such  person, 
which  shall  be  filed  with  the  Information. 
Section  2477,  Ber.  St  1899;  Acts  1901,  supra; 
State  T.  Bonner  (not  yet  officially  reported) 
77  S.  W.  463.  Bat  the  affidavit  la  not  requir- 
ed to  be  signed  by  him.  It  will  be  observed 
that  the  Information  was  In  fact  signed  by 
the  prosecuting  attorney,  and  the  clerk  of 
the  court  in  which  it  was  filed  having  certi- 
fied under  his  hand  and  the  seal  of  the  court 
that  the  "prosecuting  attorney  makes  oath 
and  says  that  the  facts  stated  in  the  infor- 
matlou  are  true,  according  to  his  best  knowl- 
edge information  and  belief,"  it  was  a  sub- 
Btantial  compliance  with  the  statute.  It  was 
inadvertently  said  In  the  case  of  State  v. 
Pohl,  70  S.  W.  695,  170  Ma  422.  that  an  In- 
formation for  ftiony,  filed  on  the  24th  day 
of  September,  1801,  which  was  after  the 
adoption  of  the  amendment  to  the  Constitu- 
tion wtilch  went  into  effect  on  the  19th  day 
of  December,  1900,  need  not  be  under  oath, 
but  was  sufficient  If  presented  by  the  Attor- 
ney General  or  the  prosecuting  attorney  of 
the  proper  county  under  bis  official  oath.  As 
a  matter  of  fact,  however,  the  Information 
in  that  case  was  supported  by  the  affidavit 
of  a  person  who  had  knowledge  of  tbe  com- 
mission of  the  offense,  and  by  whom  It  was 
committed,  as  provided  for  by  section  2478, 
Rev.  St  1889  (Acts  1801,  pp.  138. 139).  More- 
over, no  objection  was  taken  to  the  In- 
formation by  motion  to  quash,  but  for  the 
first  time  by  motion  in  arrest,  and  then  upon 
tbe  grounds  only  that  the  Information  and 
the  aUegatlons  therein  contained  were  in- 
sufficient to  require  tbe  defendant  to  be 
placed. ut>on  trial,  and  because  the  Informa- 
tion did  not  charge  the  defendant  with  a 
crime  known  to  the  law.  It  will  thus  be  seen 
that  no  objection  was  taken  to  tbe  informa- 
tion because  not  sworn  to  by  the  prosecuting 
attorney,  and  what  was  said  by  us  In  this 
regard  was  mere  obiter. 

It  Is  asserted  by  defendant  that  the  Judg- 
ment is  erroneous  upon  the  ground  that  It 
does  not  show  that  tbe  defendant  was  pres- 
ent when  it  was  rendered  against  tiim,  but 
this  is  a  misapprehension,  as  the  record 
shows  in  express  terms  that  defendant  and 
his  attorneys  were  present  In  court  when 
the  verdict  was  rendered  and  Judgment  roi- 
dered  thereon. 

There  were  a  number  of  instructions  given 
without  any  evidence  upon  which  to  bottom 
them,  but  all  such  were  In  favor  of  defendant 
Taken  as  a  whole,  tbe  Instructions  were  more 
favorable  to  him  than  be  had  any  right  to 
expect 

The  Judgment  should  be  affinned.  It  li  w 
ordered.  AH  concnr. 


STATE  ex  rsL  HUDSON  t.  GARB. 

(Supreme  Ooort  of  MIssourL    Dec.  9,  1903.) 

TAXATION— ASSBSSICBNI^PREPARATION  09 
LISTS-VIEW  OF  THB  PR0PHRTY-C0P7 
or  FORM  BR  ASSESSMENT  BOOK. 

1.  Bev.  St.  1899,  i  9148,  providiD?  that  when- 
ever there  shall  be  any  taxable  property  In  any 
coun^,  and  from  any  cause  no  hst  thereof  shall 
be  given  to  the  assessor  la  proper  time  and 
manner,  the  assessor  shall  hunaelf  make  oat 
the  list  lsi  in  view  of  numerous  other  sections 
of  the  statute  showing  that  the  making  out  of 
the  list  is  for  the  personal  use  of  tbe  assessor 
and  not  for  the  benefit  of  the  property  owner, 
to  be  constmed  as  directory  only,  and  net  man- 
datory, so  that  tbe  failure  of  the  asasssor  to 
make  out  such  list  does  not  affect  the  valiffity 
of  the  asseBsment 

2.  Neitlier  is  the  assessment  invalidated  by 
the  fact  that  the  asaessor  prepared  the  assess- 
ment from  the  books  of  his  predecessor,  and 
failed  to  go  upon  the  proper^,  Inasmuch  as  he 
is  also  permitted  to  make  out  the  list  on  the 
best  information  he  may  obtain. 

In  Banc.  Appeal  from  Circuit  Oourt  Bar- 
ry County;  H.  C.  Pepper,  Judge, 

Action  by  tbe  state,  on  relation  of  J.  B. 
Hudson,  as  collector  of  Barry  county,  against 
J.  T.  Carr.  From  a  Judgment  for  defend- 
ant, relator  apjuala  Beversed. 

B.  C.  Frost  tor  appellant 

MARSHALL,  J.  This  is  an  action  by  tbe 
collector  of  Barry  county  to  collect  back  tax- 
es for  the  years  1883,  1884.  1885,  1886,  and 
1887,  aggregating  *<M.86,  on  lot  8  of  block  12 
In  the  city  of  Monett  The  petition  is  In  the 
usual  form.  The  answer  Is  a  general  de- 
nial, with  a  special  plea  that  the  assessor 
did  not  "proceed  to  list  said  lot"  nor  "assess 
the  value  for  taxation  of  said  land,"  as  the 
law  directs,  and  "did  not  assess  said  prop- 
erty in  any  manner,"  and  that  "the  exten- 
sion of  said  pretended  taxes  on  the  collect- 
or's books  was  illegal  and  void."  and  a  fur- 
ther special  plea  that  the  taxes  for  the  years 
1893  and  1894  are  barred  by  limitation.  Up- 
on the  trial  the  plaintiff  introduced  the  cer- 
tified tax  bill,  and  rested.  "The  defendant 
to  sustain  the  issues  on  his  part  proved  tliat 
the  defendant  did  not  furnish  the  assessor 
a  list  of  his  property,  nor  did  the  assessor 
of  said  county  make  out  any  such  assess- 
ment lists  of  the  said  lot  nnd  file  same  with 
the  county  clerk,  for  any  of  the  years  for 
which  the  taxes  are  claimed  to  be  delin- 
quent nor  did  the  said  assessor  go  upon  the 
premises  to  ascertain  Its  value,  nor  did  be 
give  the  defendant  any  notice  requiring  him 
to  make  out  his  assessment  lists  for  any  of 
tbe  years  aforesaid;  that  the  defendant  was 
a  nonresident  of  Barry  county,  Missouri,  dur- 
ing the  years  for  which  tbe  taxes  sued  for 
was  levied;  that  the  assessor  only  copied 
the  lot  from  the  assessor's  book  for  tbe  pre- 
vious years,  without  doing  anyttilng  further 
whatever  toward  making  an  assessment  of 
the  lot  in  question.  The  plaintiff  then,  in 
rebuttal.  Introduced  tbe  assessor's  books  for 
the  several  years,  showing  said  lot  entered 
thereon;  also  the  collector's  books  for  tbe 
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several  years,  showing  the  lot  to  hare  been 
entered  therein,  and  the  taxes  duly  extend- 
ed therein  by  the  clerk  of  the  county  court. 
To  the  introduction  of  which  said  books  the 
defendant  objected  at  the  time,  for  the  rea- 
son that  the  assessors  never  made  out  or 
filed  any  assessment  Uats  with  the  county 
clerk  for  any  of  said  years.  By  the  Court: 
Objections  overruled.  (To  which  ruling  of 
the  coui't,  the  defendant  excepted  at  the 
time.)"  This  was  all  the  evidence.  Plain- 
tiff then  prayed  the  court  to  declare  the  law 
as  follows:  "The  court  declares  the  law  to 
be  that  the  Introduction  of  the  assessor's 
book  and  collector's  book  shows  a  valid  as- 
sessment of  the  lot  In  question  for  the  years 
mentioned,  and  the  Judgment  should  be  for 
the  plaintm,"  which  declaratioQ  of  law  the 
court  refused.  To  the  action  of  the  court  In 
refusing  said  declaration,  the  plaintifC  duly 
excepted  at  the  time.  The  cdurt,  of  its  own 
motion,  declared  the  law  as  follows:  "The 
court  finds  that  the  defendant  was  a  non- 
resident of  Barry  county  at  all  the  times 
when  the  assessments  of  his  property  were 
made,  and  that  the  assessor  did  not  make 
8B  assessment  of  the  property  herein  on  the 
assessment  lists,  as  prescribed  by  law,  and 
that  the  only  attempted  assessment  made  of 
such  lot  was  made  by  the  assessor  by  copy- 
ing from  the  old  assessor's  books  on  his 
book,  and  tor  that  reason  the  court  declares 
the  law  to  be  that  there  was  no  legal  assess- 
ment of  said  lot,  and  the  plaintiff  cannot 
recover.  To  the  ^vlng  of  said  Inatructloii, 
plaintiff  duly  excepted  at  the  time.  The 
court  then  rendered  Judgment  dlMnlimlng 
said  cause." 

From  this  Judgment  tbe  plalntUC  doly 
prosecuted  this  appeal. 

1.  The  first  question  In  this  case  is  wheth- 
er the  assessment  is  void  because  tbe  assess- 
or failed  to  make  out  a  list  of  the  property 
to  be  assessed,  as  required  by  section  9148, 
Rev.  St.  1800.  The  precise  point  here  in- 
volved does  not  appear  to  have  heretofore 
arisen.  Section  9144.  Rev.  St  1899.  requires 
the  assessor,  between  June  and  January,  to 
call  at  tbe  office,  place  of  business,  or  resi- 
dence of  each  person,  and  require  such  per- 
son to  make  a  correct  list  of  all  property 
owned  by  him  or  under  his  control.  The 
form  of  such  list  Is  minutely  prescribed. 
Section  9145,  Rev.  St  1899,  provides  that, 
if  such  person  be  sick  or  absent  when  the 
assessor  so  calls,  tbe  assessor  shall  leave  at 
the  oflce.  place  of  business,  or  residence  of 
such  person  a  written  or  printed  notice  re- 
quiring such  person  to  make  out  a  list  of  his 
property  and  return  it  to  the  assessor.  Sec- 
tion 9148,  Rev.  St  1899,  provides  that  "when- 
ever there  shall  be  any  taxable  property  In 
any  county,  and  from  any  cause  no  list 
thereof  shall  be  given  to  the  assessor  In 
proper  time  and  manner,  the  assessor  shall 
himself  make  out  the  list  on  his  own  view, 
or  on  the  best  information  he  can  obtain," 
eta  There  Is  no  qtedal  provlalon  ai  to 


what, shall  be  done  In  case  the  property  Is 
owned  by  a  nonresident  Now,  the  point 
here  involved  is  that  the  defendant  was  a 
nonresident  of  Bai-ry  county,  and  had  no 
office,  place  of  business,  or  residence  in  said 
county;  that  the  assessor,  therefore,  could 
not  call  on  tbe  defendant  and  require  him 
to  make  out  a  list  of  his  property,  as  re- 
quired by  section  9144,  and  could  not  leave 
a  notice  Cor  the  defendant  to  make  out  a 
list  of  his  property,  as  required  by  section 
9145,  and  that  the  assessor  did  not  make 
out  a  list  of  the  defendant's  property^  as  re- 
quired by  section  9148,  and  that  the  assessor 
did  not  go  upon  the  premises  and  ascertain 
its  value,  but  that  in  making  out  his  assess- 
ment books  he  took  the  assessment  of  the 
land  as  it  appeared  on  the  assessment  books 
of  the  previous  years.  And  for  these  rea- 
sons the  trial  court  declared  tbe  assessments 
void.  It  thus  appears  that  the  crucial  ques- 
tion here  is  whether  a  failure  of  an  assessor 
to  make  out  a  list  of  the  property  to  assess. 
In  case  the  taxpayer  fails  to  return  such  a 
list  when  required,  makes  the  whole  assess- 
ment void.  It  is  one  of  the  cardinal  rules 
for  the  construction  of  statutes,  that  the 
spirit  and  purpose  of  the  enactment  Is  an 
Invaluable  guide  to  the  meaning  thereof, 
for  the  letter  of  the  law  often  kllleth,  while 
its  spirit  maketh  alive.  The  sole  purpose 
of  the  law  In  requiring  the  taxpayer  to  make 
out  and  return  to  tbe  assessor  a  list  of  his 
property  is  to  aid  tbe  assessor  in  discover- 
ing all  of  the  taxable  property,  to  the  end 
that  It  may  be  assessed  and  made  to  bear 
Its  proper  proportion  of  the  expenses  of  gov- 
ernment Such  list  made  by  the  taxpayer, 
and  tbe  valuatlou  placed  by  the  taxpayer  on 
his  property,  are  not  conclusive  on  the  as- 
sessor. State  ex  rel.  v.  Reed,  159  Mo.  77, 
00  S.  W.  70.  If  the  assessor  discovers  other 
property  of  tbe  taxpayer  which  he  failed  to 
list  or  which  was  omitted  from  taxation, 
it  is  bis  duty  to  assess  It  even  if  It  is  dis- 
covered years  afterwards.  Sections  9170, 
9177.  Rev.  St.  1809. 

The  list  made  out  by  the  taxpayer  Is  not 
required  to  be  returned  by  tbe  assessor  to 
the  county  court,  but  only  a  fair  copy  of  the 
assessor's  books  is  required  to  be  so  returned. 
Section  9188,  Rev.  St  1899.  It  follows  that 
if  the  list  to  be  made  by  the  taxpayer  is 
solely  for  the  use  of  tbe  assessor,  and  not  for 
tbe  benefit  of  the  taxpayer,  and  If  the  as- 
sessor has  power  to  assess  other  property 
omitted  from  the  list  by  the  taxpayer,  then 
the  failure  of  tbe  assessor  to  make  out  a  list 
In  the  event  tbe  taxpayer  falls  to  do  so  In  no 
wise  prejudices  the  rights  of  the  taxpayer; 
and  therefore  section  9148  most  be  deemed 
merely  directory,  and  not  mandatory,  and 
the  failure  of  the  assessor  to  make  out  such 
a  list  does  not  affect  the  validity  of  tbe  as- 
sessment. In  State  ex  rel.  v.  Bank  of  Neosho. 
120  Mo.,  loc.  cit.  173.  25  S.  W.  372.  this  court 
held  that  the  law  respecting  tbe  sale  of  prop- 
erty for  taxes  Is  mandatory,  but  that  the  law 
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respecting  assessmenU  Is,  In  a  large  sense^ 
directory,  and  It  an  omlsaion  of  tbe  duty  de- 
volved by  the  statute  upon  tbe  assessor  did 
not  Injuriously  affect  the  rights  of  tbe  tax- 
payer, and  was  not  an  essential  to  the  mak- 
ing of  an  assessment,  It  would  not  vitiate 
tbe  tax.  And  the  following  rules  laid  down 
by  Cooley  on  Taxation  were  cited  and  adopt* 
ed:  "Ho  one  abotild  be  at  liberty  to  plant 
bimself  upon  tbe  nonfeasances  or  misfea- 
sances of  offlcers,  under  tbe  revenue  laws, 
which  In  no  way  concern  himself,  and  make 
them  tbe  excuse  for  a  failure  on  his  part  to 
perform  his  own  duty.  On  tbe  otb^  band, 
be  ought  always  to  be  at  liberty  to  insist 
that  directions  which  the  law  has  given  to 
Its  officers  for  his  benefit  shall  be  observed. 
Many  eminent  Judges  have  endeavored  to  lay 
down  a  general  rule  on  this  subject,  by  which 
the  difficulties  In  tax  cases  may,  in  general, 
be  solved.  In  one  of  tbe  most  recent  cases 
In  wblch  this  has  been  attempted,  tbe  gen- 
eral doctrine  Is  stated  as  follows:  There  are 
UDdouMedly  many  statutory  requisitions  in* 
tended  for  the  guide  of  officers  in  the  conduct 
of  bnalaess  devolved  upon  them,  which  do 
not  limit  tbelr  power,  or  render  Ita  existence 
in  dlaregard  of  tbe  requisitions  ineffectual. 
SnClit  generally,  are  regulations  designed  to 
secure  order,  system,  and  diq>atch  In  pro- 
ceedings, and  by  a  disregard  of  which  the 
rights  of  parties  interested  cannot  be  injuri- 
ously affected.  Provisions  of  this  character 
are  not  usually  regarded  as  mandatory,  un- 
less accompanied  by  n^ative  woi*ds  import- 
ing that  tbe  act  required  shall  not  be  done 
in  any  other  manner  or  time  than  tliat  desig* 
nated.  But  when  tbe  requisitlonB  prescribed 
are  intended  for  tbe  protection  of  tbe  clti- 
sen,  and  to  prevent  a  sacrifice  of  bis  prop- 
erty, and  by  a  disregard  of  which  his  rights 
might  be,  and  generally  would  be.  Injurious- 
ly affected,  they  are  not  directory,  but  man- 
datory. They  must  be  followed,  or  tbe  acts 
done  win  be  Invalid.  The  power  of  tbe  offi- 
cer in  all  such  cases  la  limited  by  the  mea- 
sure and  cooditloiia  prescribed  for  Its  exer- 
cise.' The  same  rule,  in  nearly  the  same 
terms,  has  been  laid  down  in  other  cases; 
and  It  seems  a  sound  and  Just  rule,  and  may 
reasonably  be  believed  to  be  in  accord  with 
the  legislative  will  in  the  cases  to  which  It 
Is  applicable.  All  legislation  must  be  sup- 
posed to  take  into  account  the  possible,  if 
not  probable,  mistakes  and  irregularities  of 
officers  In  executing  tbe  provisions  of  the 
law;  and  it  is  hardly  reasonable  to  Infer  an 
intent  on  tbe  part  of  a  legislative  body  that 
a  failure  of  administrative  officers  to  com- 
ply with  any  provision  made  for  the  benefit 
of  the  state  exclusively,  or  merely  as  a  guide 
In  orderly  proceedings,  should  deprive  the 
state  of  all  benefit  to  be  derived  from  a  com- 
pliance with  other  provisions  that  embody 
tbe  main  purpose  and  object  of  the  law.** 
Cooley  on  Taxation  (2d  Ed.)  283,  284,  285. 
and  eases  rited.   A  farther  analysis  of  the 
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I  same  article  of  tbe  revenue  law  (article  2, 
I  &  148,  Kev.  St.  18U9)  wbicb  requires  an  aa- 
I  seeaor  to  make  out  such  a  list  in  tbe  event 
1  the  taqtayer  falls  to  do  so  will  demonstrate 
;  that  an  omission  of  socb  duty  by  the  asseas- 
:  or  cannot  prejudice  tbe  rights  of  the  taxpay- 
■  er,  nor  render  the  tax  void.    Other  sections 
of  the  article  make  it  the  duty  of  the  pro- 
bate Judges  to  furnish  the  assessor  vrltb  a 
;  list  of  every  guardian,  administrator,  etc., 
having  In  chaise  an  estate  in  such  court; 
'  and  then  tbe  assessor  la  required  to  obtain 
;  from  such  guardian,  etc.,  a  list  of  the  per- 
:  sooal  property  belonging  to  the  estate,  and 
i  to  assess  it  for  taxation.    Tbe  officers  ol 
:  manufacturing  and  business  corporations  and 
<  of  banks  and  of  building  and  loan  associa- 
!  tions  are  required  to  furnish  a  list  of  taxable 
property  owned  by  such  companies.  Then 
section  91R7,  Rev.  St.  180d,  makes  it  the  duty 
of  tbe  county  clerk  to  deliver  to  the  assessor 
"tbe  assessor's  book  of  the  last  assessment 
'  and  the  list  of  taxable  lands  fnmished  by 
I  tbe  register  of  lands,"  and  requires  the  as> 
!  sessor  to  return  them  to  the  county  clerk 
"as  soon  as  be  shall  have  completed  his  as- 
•  sessment  and  made  hie  assessor's  books  for 
!  tbe  year."  Section  9169,  Bev.  St  1889,  makes 
!  it  tbe  duty  of  the  county  courts  to  obtain 
i  from  the  register  of  the  United  States  land 
;  offices  of  their  respective  districts  plats,  etc.. 
;  allowing  all  lands  subject  to  taxation,  and 
1  also  all  private  land  claims.    Section  9161, 
j  Bev.  St  1899.  makes  It  tbe  duty  of  the  Sec- 
1  retary  of  State  to  procure  each  year  from 
;  the  register  of  lands  at  the  various  United 
;  States  land  offices  in  this  state  a  list  of  lands 
:  sold,  and  to  certify  the  same  to  the  various 
:  county  courts;  and  section  9162  makes  it 
'  tbe  duty  of  tbe  county  courts,  annually,  to 
'  enter  tbe  same  on  such  plats  or  maps,  as  they 
,  are  also  called.   Section  9165,  Rev.  St  1899. 
gives  tbe  assessor  free  access  to  ancb  main 
during  tbe  time  of  assessment  "witb  a  view 
to  ascertain  what  lands  are  taxable."  Sec- 
tion 8166,  Rev.  St  1899,  provides,  "The  as- 
sessor, on  examination  and  comparison  of 
tbe  list  of  property  delivered  by  lodlvldoals. 
and  tbe  list  of  lands  furnished  by  tbe  Secre- 
tary of  State,  and  said  maps  and  plats,  and 
after  diligent  efforts  for  ascotalnlng  all  tax- 
able property  in  bis  county,  shall  make  a 
complete  list  of  sll  the  taxable  property  in 
bis  county,  to  be  called  the  assessor's  book." 
And  section  9188  requires  tbe  assessor  to  de- 
liver a  fair  copy  of  this  assessment  book  to 
the  county  clerk.   Thus  It  appears  that  ac- 
cording to  the  strict  letter  of  the  law,  tbe 
assessor.  In  making  up  bis  assessment  book; 
under  section  8166,  is  not  even  required  to 
take  into  acconnt  at  all  the  list  which  be  Is 
required  by  section  9148  to  make  in  the  event 
the  taxpayer  falls  to  rettim  such  a  list  Bat 
waiving  this  strictly  technical  consideration, 
It  also  appears  that  in  making  np  tbe  assess- 
ment book  tbe  assessw  la  guided  not  alone 
by  tlie  llat  returned  by  the  taxpayer,  bnt  tliat 
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be  also  takes  Into  coDBlderatlon  the  aasess- 
ment  books  ot  the  prevloiis  years,  the  list  of 
taxable  lands  furnished  by  the  register  of 
the  United  States  land  office,  and  the  plats 
and  maps  procured  by  the  county  courts 
from  such  United  States  registers,  and  the 
entries  annually  made  thereon  by  the  connty 
com-t,  npon  the  certificate  of  the  Secretary 
of  State,  of  the  lands  shown  on  such  maps 
that  have  been  sold  to  Individuals. 

The  list  of  taxable  property  returned  by 
the  taxpayer  constitutes  only  a  small  part 
of  the  evidence  the  assessor  takes  Into  ac- 
count In  making  tip  his  assessment  book, 
showing  what  lands  are  subject  to  taxation. 
Therefore,  even  attaching  as  much  signifi- 
cance to  the  list  required  by  section  0148  to 
be  made  by  the  assessor  npon  the  failure  of 
the  taxpayer  to  return  a  list  as  Is  required  to 
be  given  by  the  assessor  to  the  list  returned 
by  the  taxpayer,  it  Is  manifest  that  the  state- 
ments contained  In  either  of  such  lists  are 
not  eoncluslTe  upon  the  assessor  In  making 
up  his  assessment  book,  but  that  he  may  dis- 
regard either  of  sneb  lists,  and  conclude  that 
the  best  evidence  is  that  afforded  by  the  oth- 
er sources  of  Information  pointed  out.  More- 
over, such  lists,  whether  made  by  the  tax- 
payer or  by  the  assessor,  are  only  memo- 
randa for  the  personal  use  of  the  assessor 
in  making  up  the  assessment  book.  Tbey 
are  not  evidence  in  a  suit  for  the  collection 
of  the  taxes  assessed.  As  Judge  Black  aptly 
said  in  State  ex  rel.  MiUer  v.  Hutchison, 
116  Mo.,  loc.  dt  402,  22  S.  W.  785,  the  tax 
bills  are  prima  facie  evidence,  but  the  tax 
books  *'are  the  primary  and  best  evidence." 
The  failure  of  tbe  assessor  to  make  such  a 
list  is  no  more  injurious  to  tbe  rights  of  the 
taxpayer  than  is  the  failure  of  the  taxpayer 
to  make  such  a  list;  and  It  comes  with  bad 
grace  from  the  taxpayer  to  say  tbe  officer  bag 
omitted  his  duty,  when  he  (the  taxpayer) 
has  offended  with  respect  to  a  like  and  pri- 
mary duty  imposed  upon  him.  However, 
such  omissions  do  not  go  to  tiie  essentials  of 
the  law  governing  the  assessment  of  proper- 
ty for  taxation,  and  such  provisions  of  the 
law  are  therefore  merely  directory,  and  not 
mandatory.  It  follows  that  the  failure  of 
the  assessOT  to  make  out  the  list  did  not  viti- 
ate the  assessment.  Neither  did  the  fact 
that  the  assessor  did  not  go  upon  the  land 
and  assess  it  upon  his  own  view,  and  tliat 
be  simply  accepted  the  previous  assessment 
as  shown  by  the  assessment  books  that  were 
tamed  over  to  him  by  the  clerk  of  the  coun- 
ty court,  render  the  assessment  invalid.  Sec- 
tion 9148,  which  requires  the  asseraor  to 
make  out  tbe  list  upon  his  own  view,  also 
permits  him  to  make  it  out  "on  the  best  In- 
formation he  can  obtain,"  and  section  9167 
permits  him  to  use  the  previous  assessment 
books  in  making  his  assessment.  An  as- 
MSBor  may  be  perfectly  familiar  with  a  piece 


of  property  or  with  the  value  of  property  in 
a  given  locality,  and  it  would  be  manifestly 
absurd  to  require  him  to  leave  his  office, 
and  travel  perhaps  many  miles,  to  view  i>er- 
sonally  a  piece  of  property  with  which  he 
was  perfectly  familiar,  and  concerning  which 
be  is  already  possessed  of  all  the  informa- 
tion that  a  personal  view  thereof  could  give 
blm.  In  all  governmental,  as  well  as  In  all 
private  affairs,  there  are  some  things  that 
must  be  left  to  good  business  sense,  and  as 
to  which  the  courts  will  not  interfere  except 
where  fraud  Is  charged  and  proved.  In 
State  ex  rel.  v.  Seaborn,  189  Mo.,  loc.  fit.  610, 
89  S.  W.  SOO,  this  court,  speaking  through 
Burgess,  J.,  called  attention  to  the  difference 
between  proceedings  for  the  assessment  of 
property  and  th<we  for  the  sale  of  property 
for  taxes,  and  adopted  tbe  language  of  tbe 
Supreme  Court  of  Maine  In  Bockland  t.  UI- 
mer,  84  Me.  608,  24  Atl.  949,  where  It  was 
said:  '^he  anterior  proceedings,  therefore, 
do  not  need  to  be  scrutinized  so  closely.  If  It 
appear  that  tbe  citizen  was  liable  to  taxation, 
and  that  the  assessor  had  proper  authority 
and  Jurisdiction,  which  he  did  not  exceed, 
minor  Irregularities  In  mere  procedute,  which 
do  not  Increase  his  share  of  tbe  public  bur- 
den, nor  occasion  him  any  other  loss,  should 
not  prevent  a  recovery."  To  which  the  court 
added:  "All  taxation  is  a  burden,  yet  it  is 
the  duty  of  every  citizen  to  bear  his  portion 
ot  the  burden,  and  no  taxpayer  should  be 
permitted  to  escape  doing  so  upon  a  mere 
technicality  which  In  no  way  materially  af- 
fects his  rights."  Tbe  trial  court  erred,  there- 
fore, in  declaring  the  tax  void,  and  should 
have  given  the  instmetion  asked  by  tbe 
plaintiff. 

2.  The  defendant  Interposes  the  statute  of 
limitations  as  to  the  taxes  assessed  tor  the 
years  1883  and  1894.   Section  9313,  Bev.  St. 

1899,  requires  suits  for  delinquent  taxes  to 
be  commenced  within  five  years  "after  delin- 
queacy."  Taxes  are  delinquent  after  the  1st 
of  January  following  the  year  In  which  they 
are  payable,  and  it  Is  the  duty  of  the  col- 
lector to  enforce  the  Hen  of  the  state.  Sec- 

.  tlon  9291,  Bev.  St  1899.  The  texes  for  1893 
became  delinquent  on  January  1*  1894.  This 
suit  was  begun  on  December  14,  1899.  Tlie 
taxes  for  1893  were  barred  by  Umitetlon  on 
January  1,  1899,  and  could  not,  tberefor^ 
be  recovered  in  ttiis  action.  The  taxes  for 
1894  became  delinquent  on  January  1,  18^ 
and  would  not  be  barred  until  January  1, 

1900,  They  were  not  barred,  therefore,  on  De- 
cember 14.  1899,  when  this  suit  was  began. 

For  these  reasons,  the  Judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  remand- 
ed to  that  court,  wlUi  directions  to  enter 
Judgment  for  the  plaintiff  for  the  taxes  for 
the  years  1894, 1896,  1896,  and  1897,  togethw 
with  interest,  penalties,  and  costs.  All  eon- 
cut. 


Digitized  by  Google 


llO) 


BXAT9)  T.  BALOH. 


647 


STATB  T.  BALCH  et  aL 

(Supreme  Court  of  Ulssonri,  DlvlBlon  No.  2. 

Dec.  9,  1908.) 

CRIMINAL  LAW— STATDTES— PAYMENT  OF  LA- 
BOR—NONNSQOTUBLD  ORDER— IK- 
DIGTMBNT— 8UFFICIENGY. 

L  Laws  1885.  p.  206.  Rer.  St.  1899,  I  8142. 
makea  it  milawfal  to  issue  for  the  parment  of 
wages  of  labor  a.ny  order,  note,  check,  or  evi- 
dence of  Indebtediiess  or  other  obligation,  unless 
the  same  is  negotiable  and  redeemable  at  its 
faea  ralne  in  lawfal  moner  hj  the  one  israiag 
it.    Held,  that  a  statement  Issaed  by  an  em- 

Eloyer  to  a  laborer,  reciting  the  namber  of  days 
e  had  worked,  and  the  rate  per  day,  and  the 
amount  due  Um,  and  that  it  was  parable  on  a 
certain  pay  day,  was  not  within  the  statute.  It 
not  beiibe  in  parmeot,  it  being  assignable,  and 
there  bemg  nothing  to  indicate  that  it  was  not 
to  be  paid  in  lawful  money. 

2.  An  information,  on  a  prosecution  for  a  rio- 
latkm  of  the  statute,  which  alleged  the  issu- 
ance of  an  order  by  defendant  to  a  certain  per- 
son, but  did  not  allege  that  it  waa  issued  to 
him  for  labor  performed  for  defendant,  was  in- 
anfflcient. 

3.  Under  Rot.  St.  1889,  »  2476-2478.  as 
amended  by  Laws  1901,  pp.  138,  139,  providing 
that  iofbrmations  shall  be  signed  by  the  prose- 
cuting attorney  and  verified  by  his  oath,  or 
that  of  some  one  competent  to  testify  as  a  wit- 
ness In  the  case,  or  be  supported  by  afOdaTit  of 
Buch  person,  an  information  not  Toified  In  any 
manner  aa  required  by  the  atatate  la  Insuffi- 
cient 

Appeal  from  Circuit  Court,  Osage  County; 
Wm.  A.  Darldaon.  Judge. 

H.  F.  Balch  and  others  were  convicted  of 
a  violation  of  Laws  1890.  p.  206  et  seq.,  and 
they  appeaL  Beversed. 

Pope  A  Vangbao,  for  appellants.  The  At- 
tomey  General  and  Brace  Bamett,  for  tbe 
Stata 


GANITT,  P.  J.  At  the  December  term  of 
the  Osage  circuit  court,  1902,  and  on  the  4tb 
day  of  said  month  the  prosecuting  attorney 
fUed  in  said  court  the  following  Information: 

•In  the  Otrctdt  Court,  Osage  County,  Blla- 
eonri,  December  Term,  1902. 

"J.  Wm.  Vosholl,  prosecuting  attorney 
within  and  for  the  county  of  Osage.  In  the 
State  of  Missouri,  under  his  oath  of  office 
and  upon  his  best  knowledge,  Information 
and  belief.  Informs  the  court  that  on  or 
abojt  the  13th  day  of  June,  1902,  at  the 
county  of  Osage.  In  the  State  of  Missouri,  the 
firm  of  H.  F.  Balch  &  Co.,  consisting  of  H. 
F.  Balch,  Leonard  F.  Motley  and  Fred  K, 
Balch.  did  then  and  th«re  wilfully  and  un- 
lawfully Issue,  pay  out  and  circulate  for  pay- 
ment of  wages  of  labor  performed  by  one 
A.  J.  Richardson,  to  the  said  A.  J.  Richard' 
Bon  an  order,  check,  note,  memorandum, 
token,  evidence  of  indebtedness  and  obliga- 
tion, non-negotiable  and  not  redeemable  at 
its  face  Talne  In  lawful  money  of  the  United 
States. 
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"That  said  non-negotlable  order,  check, 
note,  memorandum,  token,  evidence  of  in- 
debtedness, and  obligation  la  In  words  and 
figures  as  follows: 

•*  *No.  330  oD  MsrlM  River  Works  June  13tta,  tm, 
A.  J.  RlchardsoD  No.  92,  has  worked  as  laborer  In  tbe 
month  of  June  6-10  diiTB  at  ILH  per  day,  %l3b. 

....days'  board  at.  

....dayi'  board  at  {  

....days'  board  at........  |  

....other  actioants   I  

Total  to  be  deduotad  

Balance  due   I  1  ■ 

Why  alven       qnlt       If.  Donisooub,  Foreman. 
Payable  July  pay  day. 

"  'H.  F.  Balch  A  Co.,  Contractors, 

"  'F.  U  B.' 

"That  said  order,  check,  note,  memoran- 
dom.  token,  evidence  of  Indebtedness  and 
obligation,  so  nnlawfully  Issued,  paid  out, 
and  circulated  for  payment  of  wages  of 
labor  performed  by  A.  J.  Richardson  to  tbe 
said  A.  J.  Richardson,  was  non-negotlabl^ 
and  not  redeemable  at  Its  face  value  In  law< 
fui  money  of  tbe  United  States,  by  tbe  firm 
of  H.  F.  Balch  &  Co.,  consisting  of  H.  F. 
Balch,  Leonard  F.  Motley  and  Fred  K. 
Balch.  who  Issued  the  same  against  the  peace 
and  dignity  of  the  State. 

"J.  WUllam  VoshoU.  Prosecuting  Attorney 
within  and  for  the  county  of  Osage  In  the 
State  of  Missouri,  under  bis  oatb  of  office 
and  upon  his  best  knowledge,  InformatUin 
and  belief,  Informs  the  court  that  on  or  about 
the  18tb  ibiy  of  Jime.  1902.  at  the  county 
of  Osage  and  State  of  Missouri,  tbe  firm  of 
H.  F.  Balch  &  Co.,  consisting  of  H.  F. 
Balch.  Leonard  F.  Motley  and  Fred  K.  Balch, 
did  then  and  there  Issue  and  cause  to  be  la- 
sned,  luiy  out  and  circulate  for  payment  of 
wages  of  labor  performed  by  one  A.  J.  Bicb- 
ardson,  to  the  said  A.  J.  Richardson,  an  or- 
der, note,  check,  memorandimi.  token,  evi- 
dence  of  indebtedness  and  obligation  which 
was  non-negotiable. 

"That  said  order,  note,  check,  memoran- 
dum, token,  evidence  of  Indebtedness  and  ob- 
ligation Is  In  words  and  figures  as  follows: 

"  'No.  tSO  OD  Maries  River  Works,  June  13th,  1M2. 
A.  J.  Richardson  No.  U  has  worked  as  I<aborer  in 

the  Month  of  June 

t-10  daya  at  1.50  per  day..,.  1  1  K 

.days'  board  at  


.days'  board  at. 
.Other 


ler  accounts   

Totals  to  be  deducted  

Balance  due  $  1  K 

Why  glTen       quit       M.  Domlsonuh.  Ftinman. 
Payable  Jabr  vkt  day. 

"  iL  r.  Baloh  ft  Co.,  Contractors, 

"  'F.  L.  B.' 

*Ttaat  said  order,  note,  check,  memoran- 
dum, token,  evidence  of  Indebtedness  and 
obliffitlon  la  endorsed  on  the  ba<&,  'A.  J. 
RichardKHL*  Tbat  on  or  about  tbe  first  day 
of  August^  1902,  at  aaid  county  of  Omge  In 
the  State  of  Missouri,  the  said  firm  of  H.  F. 
Batch  &  Co..  consisting  of  H.  F.  Balch,  Leon- 
ard F.  Motley  and  Fred  K.  Baldi,  did  then 
and  there  wUfully,  and  unlawfully  fall  to  be 
at  all  tbnea  during  the  business  houn  of  the 
day,  prepared  to  redeon  and  filled  to  re- 
deem tbe  above  described  ordor.  dbetik,  note, 
memorandum,  token,  evidence  of  Indebted- 
ness and  obligation,  when  presented  at  their 
place  of  bustnesB  or  i^ce  In  Osage  county. 
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Missouri,  at  Its  fkce  value  In  good  and  law- 
tid  money  of  the  United  States,  as  demanded 
It.  Well.'  who  bad  become  the  owner  of 
the  same  for  Taloe  and  was  the  holder  al- 
though the  said  order,  note,  check  memoran- 
dum, token,  evidence  of  Indebtedness,  and 
obligation,  was  Issned  paid  out  and  drca- 
lated,  by  the  firm  of  H.  F.  Balch  &  Co.,  con- 
sisting of  H.  F.  Batch,  Leonard  F.  Motley 
and  Fred  K.  Balch,  In  payment  of  wages  of 
labor  performed  by  A.  3.  Klchardson  to  the 
said  Richardson. 

"^niat  the  said  above  set  out  note,  order, 
check,  memorandum,  token,  evidence  of  In- 
d^tednesB,  and  obligation,  so  Issued  as 
aforesaid  by  the  firm  of  H.  F.  Batch  A  Co., 
cmslstlng  of  H.  F.  Balch,  Leonard  F.  Mot- 
ley and  Fred  K.  Balch,  for  the  payment  of 
wages  of  labor  performed  by  one  A.  J.  Rich- 
ardson to  the  said  A.  J.  Richardson  was  on 
or  about  the  first  day  of  August,  1902,  pre- 
sented at  the  place  of  buBlness  and  office  In 
Osage  county  in  the  State  of  Missouri  of  the 
firm  of  H.  F.  Balch  &  Co.  consisting  of  H. 
F.  Balch,  Leonard  F.  Motley  and  Fred  K. 
Balch,  during  the  business  hours  of  the  day 
for  payment  In  good  and  lawful  mon^  of  the 
United  States  at  its  face  valoe  and  payment 
so  demanded  by  L.  who  had  become  the 
owner  of  the  same  for  value  and  said  firm 
of  H.  F.  Balch  A  Oo^  consisting  of  H.  F. 
Balch,  Leonard  F.  Motley  and  Fred  K.  Balch, 
unlawfully  and  wilfully  did  refuse  and  fall 
to  pay  In  good  and  lawful  money  of  the 
United  States  during  the  business  hours  of 
the  day  said  order,  note,  check,  memorandum, 
token,  evidence  of  indebtedness  or  oUigation 
when  presented  and  payment  demanded  in 
good  and  lawful  money  of  the  United  States 
by  L.  Wen  who  had  become  the  owner  of 
the  same  fOr  value  and  was  the  bolder,  ocm- 
trary  to  the  form  of  the  statutes  In  snch  cases 
made  and  provided  and  against  the  peace 
and  dignity  of  the  State." 

A  motion  to  quash  wan  dnly  entered  by 
defendants  at  the  June  tram,  1803,  which  said 
motion  is  In  the  following  words: 

'"The  defendants  now  come  and  move  the 
court  to  quash  the-  Information  filed  heretai 
against  them,  fOr  the  reason  that  the  same 
does  not  charge  any  crime  against  them  or 
either  of  them.  And  fAr  the  furthn  reason 
that  flie  said  information  Is  vagn^  Indefinite, 
and  uncertain  in  its  terms,  in  this:  That  It 
does  not  charge  at  wliat  day,  or  at  what  hour 
ot  the  day,  or  between  what  homn  of  the  day, 
the  Instrument  set  out  in  the  information 
was  presented  for  payment,  or  to  whom  pre- 
sented, nor  does  the  Information  charge  In 
saffldent  terms  or  with  sufficient  distinct 
nets  that  the  t^ce  or  place  of  business  of 
the  defendante  vas  in  Osage  oounl7i  or 
where  the  same  was  located  or  kept  at  And 
for  tile  further  reason  that  the  first  count  In 
the  information  upcm  tts  face  shows  that  the 
defendante  did  not  violate  the  provisions  of 
article  8  of  chapter  121  of  the  Revised  Stet- 
utas  of  lan  of  this  state,  upon  which  the 


information  Ls  based.  The  order  or  writing 
set  out  in  the  information  Is  not  the  kind  of 
an  order  declared  against  by  the  statutes. 
And  for  the  further  reason  that  the  Informa- 
tion does  not  charge  the  defendants,  or  ei- 
ther of  tbem,  with  violating  the  said  article 
3  of  chapter  121  of  the  etatutes  aforesaid. 
And  for  the  reason,  further,  that  the  sold, 
article  S  of  chapter  121  of  the  Revised  Stet- 
utes  of  1889  of  this  state  is  in  violation  of 
ihe  terms  of  section  10  of  article  1  of  the 
Constitution  of  the  United  States,  which  de- 
clares that  no  state  shall  pass  any  law  Im- 
pairing the  obligations  of  contracts.  And  for 
the  further  reason  that  the  said  article,  un- 
der the  provisions  of  wUch  this  information 
is  framed*  la  In  violation  of  the  Constltutloii 
of  the  state  of  Missouri  and  the  Constitu- 
tion of  the  United  States,  In  this,  to  wit:  <!) 
Tliat  an  persons  have  a  natural  right  to  life, 
liberty,  and  the  enjoyment  of  the  gains  of 
tiielr  own  Industry.  C!)  That  no  person  shall 
be  deprived  of  bis  llf^  liberty,  or  j^perty 
without  due  process  of  law.  ^)  That  thej 
violate  QiBt  part  of  the  fourteenth  amend 
ment  to  the  Constitution  of  the  United  States 
which  dedares.  *nor  shall  any  state  deprive 
any  person  of  life,  liberty  or  property  wttb- 
out  due  proceu  of  law,*  nor  deny  to  any  pra>> 
son  the  equal  protection  of  the  law.  Be- 
cause secttons  8142.  814S,  8144.  Rev.  St  1899. 
upon  which  the  information  herein  is  based, 
are  onconstltatlonal  and  void,  as  beluf  in 
Eolation  of  the  constltntlonal  provision  'that 
no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  at  law.'  Tbs 
defenduite  eqiedally  move  the  court  to 
quash  the  second  count  in  the  toformatlCMi 
chai^ng  that  tliey  did  issue  and  caused  to 
be  Issued*  a  certain  order,  note,  check,  mem- 
orandum, token,  evidence  ot  indebtedness 
and  obligation,  therein  described  and  set  out, 
for  the  reason  that  the  law  does  not  by  Ita 
terms  declare  against  or  make  or  attempt  to 
make  It  a  criminal  offense  *to  cause  to  be 
Issued*  paper  of  the  character  therein  de- 
scribed. And  further  because  the  paper  or 
obligation  defendante  an  chafed  with 
suing  and  drculattog  Is  not  by  tts  terms  re- 
deemable in  anything  but  lawful  money  of 
the  United  States  at  ito  face  value,  and 
ite  terms  is  negotiable  when  properly  in- 
dorsed by  the  person  to  whom  given,  which 
Is  not  averted  In  any  count  in  the  infonna- 
tlon.  And  further  the  defendante  move  the 
court  to  quash  the  second  count  in  the  In* 
formatliHi  for  the  reason  that  the  charge 
against  them  thereto  does  not  conform  to  or 
follow  the  statutes  under  which  it  is  drawn, 
in  this:  that  the  statutes,  If  conatitutiona], 
only  require  the  person  issuing  the  obligatioD 
therein  mentUmed  to  be  prq^ared  at  all  times 
during  the  business  houn  of  the  day  to  re- 
deem such  order,  note,  check,  memorandum, 
token,  evidence  of  Indebtedness,  or  other  ob- 
ligation, when  presented  at  their  place  of 
business  or  office,  at  thdr  face  value  to  good 
and  lawful  monay     the  United  States^  or  in 
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xoods,  at  tbe  option  of  the  holder,  when  the 
charge  is  that  the  writing,  whatever  It  la, 
waa  Issued  on  tbe  13th  day  of  Jane,  1902. 
was  Indorsed  on  the  back  'A.  J.  Blchardson'; 
that  about  tbe  Ist  day  of  August,  1902,  tbe 
Ann  did  then  and  there  fail  to  be  at  all  times 
during  the  business  hours  of  the  day  pre- 
pared to  redeem,  and  faUed  to  redeem,  said  ! 
order  when  presented  at  their  place  of  bnsl-  j 
neaa  or  ofBce  'In  Osage  county,  Missouri,'  at  j 
Its  face  value.  In  good  and  lawful  money  of  : 
the  United  States  as  demanded  by  L.  Well,  . 
who  had  become  the  owner  of  the  same  for  ; 
valae,  and  was  the  holder,  without  any  rea-  i 
son  being  assigned  for  not  presenting  tbe  I 
same  sooner  than  August  1,  1U02,  and  with-  ; 
out  charging  defendants  with  failing  to  be  1 
prepared  to  redeem  according  to  tbe  terms  of  : 
the  obligation,  which  on  its  face  expressed  it  j 
to  be  i>ayable  July  pay  day.   And,  further,  i 
because  it  is  nowhere  in  either  of  said  counts  ' 
alleged  that  the  writing  was  issued  for  labor 
performed  for  defendants,  but  it  on  the  con- 
trary is  averred  that  tbe  same  was  lasued  to 
A.  J.  Richardson  'in  payment  or  wages  of  | 
labor  performed  by  A.  J.  Richardson  to  the  ; 
said  Richardson.'   And  the  defendants  move 
tlie  court  to  quash  both  counts  in  the  infor- 
mation for  the  reason  that  they  are  not  In- 
formed therein  of  tbe  nature  land  cause  of 
tbe  accusation  against  them,  as  required  by 
section  22,  art.  2,  of  the  Constitution  of  tbe  I 
state  of  Missouri,  ta  this,  that  the  informa-  | 
tion  does  not  inform  them  of  wtiat  provisions  [ 
of  article  3.  c.  121,  Rev.  St  1889,  they  are 
charged  with  violating,  witii  sufficient  cer- 
tainQ'  to  enable  them  to  prepare  th^  de-  ! 
feuae.   And,  further,  because  they  are  not 
dmri^ed  in  ^tber  count  with  acts  that  would  ' 
Gonstltate  a  .violation  of  naSA  article." 

The  motion  to  quash  was  overruled,  and  i 
defendants  excepted.  i 

The  case  then  came  on  for  trial  befcwe  the  ' 
court  and  a  Jury,  the  defendant  having  never  ! 
pleaded  to  ttie  Information.  The  state,  to  | 
sustain  the  issues  on  its  part,  introduced  H.  i 
C.  Flnck,  circuit  clerk,  who  identified  the  pe-  i 
titlon,  affidavit,  and  attaclmient  bond  In  a  ' 
suit  of  H.  F.  Balch  ft  Go.  against  H.  H.  ■ 
Wade,  filed  on  the  20th  ot  June,  1002.  In  the  . 
circnit  court  of  said  county,  and  then  offered  j 
to  introduce  tlie  papers  fw  tbe  purpose  of  : 
proving  that  defendants  were  partners  doing 
business  aa  H.  F.  Balch  &  Co.  This  was  ob-  ] 
jected  to  because  the  papers  were  Incompe-  j 
tent  for  that  purpose,  not  liaving  been  en-  j 
cnted  by  the  defendant,  or  eitlier  of  tbem,  i 
but  all  executed  by  their  attom«y8,  aa  shown 
on  the  face  thereof.  Thla  objection  was  over- 
ruled,  and  defendants  excepted.   The  state 
then  Introduced  Ghaa.  Vermolllen,  and  in  tbe 
courae  of  bis  examination  he  was  allowed, 
over  defendants*  olajectlon.  to  detail  convec- 
sationB  had  with  L.  P.  Balch  and  one  Mead, 
clerks.  In  absence  of  defendants,  to  which  ex- 
ceptions were  made  at  tlie  time.  Tbe  state 
was  also  allowed  to  Introduce  In  evidence, 
without  proof  of  execution,  a  paper  which 


waa  a  copy  of  the  instrument  set  out  in  tbe 
Information,  to  which  defendants  objected 
and  excepted  at  the  time.  L.  Well  was  also 
introduced  by  tbe  state,  who  claimed  to  be 
the  owner  of  the  paper,  and  said  be  got  It 
from  a  saloon  keeper  at  Richfountain  who 
was  buying  such  paper  for  him,  that  be  did 
not  know  Richardson,  never  saw  him,  did 
not  know  bis  handwriting  or  that  of  defend- 
ants; and  he  likewise  was  allowed  to  detail, 
over  defendants'  objections,  conversations 
had  with  clerks  at  railroad  camps,  claimed  to 
be  officers  of  defendants.  Both  witnesses 
gave  the  date  of  demand  for  payment  at  the 
camps  or  offices  as  July  8,  1902,  when  tbe 
charges  in  the  information  Is  that  the  de- 
mand was  made  on  or  about  August  1,  1902. 
This,  substantially,  was  the  testimony  of  the- 
state,  and,  when  the  state  closed,  defend- 
ants asked  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  which  was  refused, 
and  to  which  exceptions  were  then  taken. 
The  defendants  then  asked  tbe  court  to  In- 
struct the  Jury  as  follows: 

"No,  1.  Tbe  court  instructe  tbe  Jury  that 
under  the  information  and  evidence  In  this 
case  the  defendants  cannot  be  convicted,  and 
they  will  return  a  verdict  of  not  guilty. 

"No.  2.  The  court  further  declares  the  law 
to  be  that  tbe  statute  (sections  8142,  8143, 
and  8144,  Rev.  St  1899)  Is  unconstitutional 
and  void,  as  being  in  violation  of  tbe  con- 
stitutional provision  that  no  person  shall  be 
deprived  of  Ufe,  liberty,  or  property  without 
due  process  of  law,  and  for  that  reason  tbe 
Jury  will  find  the  defendanta  not  guilty. 

"No.  3.  Tbe  court  declares  tbe  law  of  this 
case  to  be  that  it  is  not  unlawful  to  issue  or 
give  out  for  labor  the  Instrument  ot  writing 
read  in  evidence  to  the  Jury." 

Which  Instmctlcms  were  refused,  and  de- 
fendants excepted  at  tbe  time. 

The  court  instructed  tbe  Jury  as  follows: 

"Tbe  State  of  Missouri.  Plaintiff,  v.  H.  F. 
Baleh  et  al..  Defendants.  In  the  Circuit 
Court  June  Term,  1903.  For  the  purpose  of 
this  case  under  tbe  evidence  given,  tbe  court 
declares  the  law  as  follows: 

"(1)  The  order,  note,  check,  memoranduib, 
token,  evidence  of  Indebtedness,  set  out  and 
described  in  full  in  the  first  count  in  the  in- 
formation, and  read  In  evidence  to  the  Jury, 
is  such  a  paper  and  writing  as  Is  forbidden 
by  law  to  be  pidd  out  or  put  in  circulation  by 
any  one  tor  tbe  payment  ot  wages  due  for 
labor.  If  the  Jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt  that  the  defend- 
ants at  any  time  vrithln  one  year  next  be- 
fore tbe  filing  of  tbe  Information  in  this  case, 
being  a  firm  under  the  style  and  name  of  H. 
F.  Balch  &  Co.,  at  the  county  of  Osage  and 
state  of  Missouri,  intentionally,  tot  the  pay- 
meht  ot  wages  of  labor,  did  pay  or  did  cause 
to  be  paid  out,  or  did  issue  or  did  cause  to  be 
issued,  or  did  circulate  or  did  cause  to  be  dr- 
eulated,  said  check,  or  tokai,  or  evidence  of 
Indebtedness  read  in  evidence  as  aforesaid, 
then  tbe  Jury  will  find  the  said  defendant 
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guilty  In  manner  and  form  aa  cbarged  In  the 
Information,  and  will  aBsesa  the  punishment 
of  sncta  defendants  at  a  fine  lO.  a  snm  not 
less  than  fifty  nor  more  than  five  hundred 
dollars;  or  hj  Imprisonment  In  Hie  county 
Jail  for  a  period  not  exceeding  twelve  montba* 
or  by  both  such  fine  and  ImprlsoomCTt 

"And  the  court  further  declares  that  U 
from  the  evidence,  beyond  a  reaaonable 
doubt,  the  Jniy  shall  believe  that  on  the  8tb 
day  of  July,  1902,  at  tiie  place  of  bnslneaB 
and  office  of  the  defendants  In  the  county  of 
Osage,  In  the  state  of  Mlsaonrl,  one  L.  Well 
was  then  and  there  the  owner  and  holder  of 
the  checib;  or  evidence  of  Indebtedness,  de- 
■crlbed  In  full  In  the  first  count  of  the  In- 
formation and  read  In  evidence  to  the  Jury, 
and  that  said  checifc,  token,  or  evidence  of 
Indebtedness,  the  defendants  being  members, 
or  a  firm,  xmAet  the  name  and  style  of  H.  F. 
Balch  &  Co.,  had,  within  one  year  next  pre- 
ceding the  filing  of  this  Information,  Inten- 
tionally Issued  or  caused  to  be  Issued,  paid 
out  or  caused  to  be  paid  out,  circulated  or 
caused  to  be  chrculated,  sold  check,  token,  or 
evidence  of  Indebtedness  afiaesald,  for  pay- 
ment (tf  wages  due  for  labor,  and  as  such 
holder  and  owner,  at  said  place  of  bnslneBS, 
said  L.  Well  did  present  to  defendants  and 
to  their  T^resratatlves  at  anch  place  of  busi- 
ness, about  the  hour  of  11  o'clock  In  the 
toreaotm  of  said  day,  demanding  payment 
of  the  sum  due  on  said  check  and  token  and 
evidence  of  Indebtedness,  and  paymrait  was 
by  defendants  or  their  representatives  thm 
refused,  then  the  Jury  will  find  the  defend- 
ants guilty  In  the  manner  and  form  as  char- 
ged on  the  second  count  In  the  information, 
and  will  assess  the  punishment  of  each  de- 
fendant at  a  fine  of  the  sum  of  not  leas  than 
fifty  nor  more  than  five  hundred  dollars,  ot 
by  Imprisonment  in  the  county  Jail  for  a 
polod  not  exceecUng  twelve  monUu^  m  by 
both  such  fine  and  Imprisonment. 

*frhe  law  presumes  the  lnnoc«ice  of  all 
persons  charged  with  crime,  and  if  the  Jury 
have  a  reasonable  doubt  of  the  guilt  of  the 
defraidants  the  Juzy  shall  acquit;  but  a  doubt, 
to  authorise  an  acquittal  on  that  ground, 
should  be  a  substantial  doubt  touching  the 
guilt  of  defendants,  and  not  a  mere  possi- 
bility of  innocence.** 

To  the  giving  at  which  defendants  objected 
and  excepted  at  the  time. 

The  Jury  retumM  the  following  verdict: 
"State  of  Iflssouri  v.  H.  V.  Balch  ft  Oa 
We^  the  Jury,  find  defendant  guilty  on  the 
first  count  and  assess  th^  punishment  at 
four  hundred  and  twenty-five  dollars  eadb. 
And  we  find  the  defendant  guilty  on  the  sec- 
ond count  la  tiie  lnft»mation  and  assess  their 
punishment  at  four  hundred  and  twenty-iive 
dollars  each.   Fred  Bbert;  Foreman." 

And  thaeiQKm  the  firilowlng  Judgment  was 
rendered: 

**8ta^  of  Mlasouri,  Plahitlff,  v.  H.  F. 
Balch,  F.  K.  Balch  and  L.  F.  Ifotl^,  De- 
fendants. Failure  to  rede«n  checks  for  la- 


b(ff,  etc.  And  now  comes  the  Jury  herein, 
Wm.  Owens,  John  O.  Laughlin,  Fritx  Oriech- 
en,  D.  L.  Haynes,  Frits  Held,  August  8toc£, 
Joa^h  Chapman,  Earbat  Phidat,  Fred 
Schmltz,  Fred  BbOTt;  Wm.  Dahms  and  John 
Stock,  and  return  the  following  vwdlct: 

"  Terdict  We,  the  Jnry,  find  the  defend- 
ants guilty  on  the  first  count  and  assess  their 
punishment  at  f426.00  each,  and  we  find  de- 
fendants guilty  on  the  seond  count  in  the 
information  and  assess  their  punishment  at 
$426.00  each.  Fred  Bbol^  Foreman.' 

"It  is  thereupon  ordored  and  adjudged  by 
the  court  that  the  state  of  Missouri  have  and 
recover  (for  the  braefit  of  the  public  school 
fund)  tsom  defendants,  H.  F.  Balch.  E<.  F. 
Motley,  and  F.  B:.  Balch.  the  sum  of  9^ 
each,  the  amount  of  the  fine  in  the  first  count 
in  the  information,  as  well  as  all  the  costs 
in  the  case  laid  out  and  expended. 

"And  It  Is  further  ordered  and  adjudged 
by  the  court  that  the  state  of  Missouri  have 
and  recover  (for  the  benefit  of  the  scliool 
fund)  ftom  defendants,  H.  F.  Balch,  L.  F. 
Motley,  and  F.  E.  Balch,  the  further  aum  of 
f426  each,  the  amount  of  the  fine  in  the  sec- 
ond count  in  the  information,  as  well  as  all 
coate  in  the  case  laid  out  and  expmded.** 

On  the  same  day  defendants  filed  motion 
tm  a  new  trial,  as  follows:  "In  the  Circuit 
Oomt  of  Oaage  County,  Missouri,  June  Term. 
1908.  Stete  of  Missouri,  Plahitlff,  v.  H.  P. 
Balch,  L.  F.  Motley,  and  F.  K.  Balch,  De- 
fendants. Now  come  the  deCendante  and 
move  the  court  to  set  aside  the  verdict  there- 
in rendered  and  grant  Ihem  a  new  trial,  fbr 
the  reasons  following:  (1)  The  court  erred 
in  permitting  the  state,  ovor  the  objections  of 
the  d^endants,  to  Introduce  Improper,  In- 
competent, and  Irrelevant  teatlmony,  to  the 
great  prejudice  and  injury  of  the  defendante. 
(2)  Because  the  court  allowed  and  permitted 
the  state,  arer  the  objections  of  the  defend- 
ante made  at  the  time,  to  Introduce  hearsay 
testimoDy.  (JS)  Because  the  court  refused  to 
quash  the  informatlmi  against  Uie  defend- 
ants, as  prayed  and  moved  by  defendants, 
and  ovwruled  defendante'  motion  to  quash 
the  infOrmatlm,  and  because  no  Issue  was 
Joined  in  the  case.  (4)  Because  the  court  re- 
fused to  give  an  Instruction  in  the  nature  of 
a  demurrer  to  the  testimony,  as  asked  by 
the  defendante  at  the  close  of  the  testimony 
ofFered  by  the  atate.  (5)  Because  the  court 
refused  Inatroctiona  Noa.  1,  2,  3,  aaked  by 
the  defendante  to  be  given  to  the  Jury  for 
their  guidance.  (6)  Because  the  court  gave 
wrong,  Improper,  and  harmful  Instmctlona 
to  the  Jury,  over  the  objections  of  the  defend- 
ante made  at  the  time.  (7)  Because  all  the 
tnstractlons  given  by  the  court  to  the  Jury 
are  wrong,  and  Improperly  directed  the  Jury 
as  to  their  duty,  and  were  given  against  the 
defendants  objections  made  at  the  time 
they  were  given.  (7)  Because  the  verdict  la 
against  the  law  and  the  evidence,  and  should 
have  been  for  the  defendants,  and  because 
there  was  no  evidence  to  wstein  the  verdict. 
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(S>  Because  under  the  Information  there 
should  not  have  been  any  verdict  against 
these  defendants  as  Individuals,  as  there  is 
no  charge  against  them  as  saeb,  or  any  evi- 
dence to  sustain  the  chai^  against  either 
<Hie  of  them." 

The  motion  was  overruled,  and  defendants 
excepted.  Defendants  on  same  day  filed  a 
motion  in  arrest,  as  follows:  "In  the  Olrcuit 
Ooort  of  Oaage  County,  Mlssonri,  June  Tenu, 
1803. 

"State  of  Missouri,  Plaintlfl,  t.  H.  F. 
Balch,  U  F.  Motley,  and  F.  K.  Balch,  De- 
f^idants.  The  defendants  now  come  and 
move  the  court  to  arrest  the  Judgment  here- 
in, for  the  reason  that  their  information  on 
which  they  were  tried  does  not  charge  any 
crime  against  the  laws  of  this  state.  (2)  Be- 
cause the  statute  under  which  the  defendants 
were  proceeded  against  Is  contrary  to  the  pro- 
Tlaions  of  the  Ck>n8tltutlon  of  the  United 
States  and  the  state  of  Missouri,  and  there- 
fore void  and  of  no  force  and  effect  (3) 
Becaase  upon  the  face  of  the  record  the  de- 
fendants are  not  charged  with  or  guilty  of 
any  violation  of  the  laws  of  this  state.  And 
because  there  was  no  Issue  joined  for  the 
comrt  OT  Jury  to  try." 

1.  Various  errors  have  been  urged  for  a  re* 
v^sal  of  the  Judgment  of  the  circuit  court 
The  statute  upon  which  this  prosecution  Is 
predicated  was  enacted  in  1896.  Laws  1895, 
p.  206;  Bev.  St  1899,  S8  8142,  8148.  8144,  and 
8145. 

Section  8142  provides  that:  *<It  shall  not 
be  lawful  for  any  person,  firm  or  corporation 
In  this  state  to  issue,  pay  out  en*  drcolate  for 
tba  payment  of  wages  of  labor,  any  order, 
note,  check,  memonindum.  token,  evidence  oi 
Indebtedness  or  other  obligatloD  unless  the 
same  Is  negotiable  and  redeemable  at  its  face 
value  In  lawful  mon^  of  tiie  United  States 
by  the  person,  firm  or  corporation  issuing  the 
same.** 

Section  6148  provides  tliat:  "All  persons, 
flnna,  or  corporations  issuing  or  drcnlatlng 
any  such  order,  note,  check,  memorandum, 
token,  evidence  of  Indebtedness  or  other  obli- 
gation, shall  be  ready  at  all  times  during  the 
business  boors  of  the  day  prepared  to  redeem 
and  shall  redeem  all  such  orders,  notes, 
ehecks,  memorandum,  tokens,  evidences  of  in- 
debtedness or  other  obligation  when  presented 
at  their  place  of  business  or  office  at  their  fiice 
ralne,  Id  good  and  lawful  money  of  the  Unl^ 
ed  Btataa  or  In  gooda  at  the  option  ot  tiie  hold- 
er." 

Section  8144  provides  that  a  violation  of 
the  foregoing  sections  shall  constitute  a  mis- 
demeanor, and  affixes  the  punishment  at  a 
fine  w  Imprisonment  in  the  county  Jail. 

At  the  threshold  arises  the  question.  Is  the 
acconnt  or  exhibit  Incorporated  In  two  counts 
OC  fbo  Information  sncb  an  order,  note,  check, 
memorandum,  token,  evidence  of  Indebted- 
ness, or  other  obligation  as  Is  contemplated  by 
section  8142.  That  it  Is  not  an  order,  note, 
check,  or  token  Is  nndenlable.  la  It  neb  a 


memorandum  or  evidence  of  indebtedness  or 
obligation  as  said  section  contemplates?  lu 
the  construction  of  any  statute,  the  history 
and  reason  of  its  enactemnt  may  alwajrs  be 
Invoked  In  its  construction.  The  underlying 
purpose  of  this  act  unquestionably  was  to 
remedy  what  the  Legislature  deemed  was  an 
evil  In  the  company  stores  or  "truck  system" 
resorted  to  by  corporations  and  individuals 
employing  laborers,  whereby  the  employfis 
were  practically  compelled  to  purchase  their 
supplies  and  expend  their  wages  for  gooda  and 
supplies  furnished  by  their  employers,  greatly 
to  the  disadvantage  of  the  employg.  It  was 
obviously  intended  also  to  obviate  the  consti- 
tutional objections  which  this  court  State 
V.  Loomis,  115  Mo.  S07.  22  8.  W.  350,  21  L.  B. 
A.  789,  pointed  out  to  sections  7058  and  7000, 
Bev.  St  1889,  and  for  which  those  sections 
I  were  declared  unconstitutional.  The  Leglsla- 
>  ture  in  this  act  lias  avoided  one  of  the  grounds 
on  which  the  Loomis  Case  rests,  to  wit  class 
I  legislation.  This  act,  unlike  sections  7058, 
j  7060,  Bev.  St  1889,  is  not  restricted  to  "cor- 
I  porfttlons  or  persons  engaged  In  mining  and 
i  manufacturing,"  but  applies  alike  to  all  per- 
sons, firms,  and  corporations.  It  was  well 
known  that  as  In  the  Loomis  Case,  different 
mining  and  manufacturing  companies  had  re- 
sorted to  a  practice  of  Issuing,  in  payment  of 
wages,  scrip,  punch-outs,  orders,  and  tokens 
to  their  employgs,  which  were  redeemable 
only  In  goods,  wares,  and  merchandise  at  the 
stores  of  said  companies,  and  on  th^  face 
nonnegotlable  and  uncollectible  in  money  at 
their  face  value.  Accordlnfi^  this  act  was 
passed  to  correct  tlwse  practices.  It  is  to  be 
noted,  first  that  It  prohibits  any  perstxa,  firm, 
or  corporation  Isniing  any  such  order,  note, 
check,  etc,  for  the  payment  of  wages  of  labor, 
j  onleae  the  same  Is  negotiable  and  redeemable 
at  Its  face  value  in  lawful  money  by  such  pei^ 
son,  firm,  w  corporation.  This  Is  a  criminal 
prosecution,  and  the  act  is  to  be  strictly  con- 
strued In  favor  of  the  defendant  and  against 
the  state.  Was  it  the  purpose  of  the  legisla- 
ture to  say  that  no  person,  firm  of  individ- 
uals, or  corporation  In  this  state  should  be  al- 
lowed, if  one  of  tbelr  employes  quit  their  serv- 
ice at  any  time  and  for  any  good  reascm.  In 
auditing  his  account,  to  tender  him  an  accounf 
stated  to  the  time  Iw  quit  without  subjecting 
such  person,  firm,  ox  corporation  to  a  crim- 
inal prosecution  under  this  statute?  Such  a 
construction,  in  our  opinion,  would  be  utierly 
unreasonable,  and  subversive  of  all  the  busl- 
;  nesB  habits  of  our  people.  The  statute  la  not 
fairly  susceptible  of  such  a  construction.  Men 
must  be  allowed  to  adjust  their  differences. 
Take  the  case  before  us.  There  Is  not  the 
slightest  evidence  that  the  defendants  issued 
this  statement  of  Blchardson's  account  to  blm 
as  and  for  payment  of  their  Indebtedness  to 
him.  It  was  nothing  mrae  or  less  than  a 
statement  by  one  of  their  for^en  that  Bidi- 
ardson  had  worked  nine-tenths  of  a  day  In 
June  at  the  rate  of  $1.60  a  day,  and  that  the 
amount  due  blm  was  91.86,  and  that  it  was 
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glTen  to  him  because  he  had  quit  work — not 
Ismed,  paid  out,  or  circulated  "in  payment" 
or  "for  payment"  of  his  wages.  It  simply 
showed  what  amount  of  work  he  had  done 
and  what  was  due  him  therefor.  That  such 
an  accomit  was  negotiable  In  the  sense  that 
It  was  assignable  there  can  be  no  doubt. 
There  was  nothing  on  It  to  restrict  Its  assign- 
ment, and  nothing  to  indicate  it  was  not  to  be 
paid  in  lawful  mon^  at  Its  face  ralue.  The 
statute  does  not  prohibit  an  employer  from 
glTlng  his  note  or  check  for  wages  earned  by 
his  employA,  provided  snch  note  or  check  Is  ne- 
gotiable and  redeemable  In  money,  and  with- 
out doubt  he  la  not  guilty  of  a  violation  of  this 
statute  unless  he  does  issue  or  pay  ont  such 
note,  check,  memorandum,  or  evidence  of  in- 
debtedness "in  payment"  of,  or  "for  payment" 
of,  such  wages.  While  In  this  ease  the  pleader 
charges  such  was  the  case,  be  further  sets  out 
the  exact  Instrument  which  he  alleges  was  Is- 
sued to  Richardson,  and  thus  baa  restricted 
his  charge  to  that,  and,  as  we  have  seen,  it  Is 
not  snch  a  note,  check,  or  other  evidence  as 
was  contemplated  by  the  Legislature,  but  Is 
in  substance  only  a  certificate  by  a  foreman 
of  the  amount  of  work  done,  and  the  value 
of  It,  for  the  Information  of  his  employer 
when  pay  day  arrived.  On  the  contrary,  it 
states  00  Its  face  It  Is  payable  the  next  pay 
day.  The  second  count,  based,  as  It  la,  on  the 
same  account,  stated  obviously,  la  no  better 
than  the  first,  because,  unless  It  was  a  note, 
check,  or  obligation  within  the  meaning  of  the 
statute,  the  defendants  were  not  required  to 
be  ready  at  all  times  to  pay  It 

2.  Bat,  again,  the  Infonnatlon  is  fiatally  de> 
fectlve  as  a  criminal  pleading.  In  snch  case 
nothing  l8  left  to  intendment  Mow,  there  Is 
no  allegation  that  Richardson  was  in  the  em- 
ployment of  defmdanta,  <x  tbat  tlw  note^ 
check,  etc.,  was  iaaned  to  blm  for  wages  for 
labor  p«rformed  1^  said  Blchardson  *'tor 
tbem."  The  underlying  purpose  of  the  act  la 
to  protect  employ^  fnnn  nnjust  practices  of 
flielr  employers.  The  pleader  has  not  brought 
bis  case  within  the  statute.  While  not  insist- 
ed on  by  defendants,  we  observe  Oiat  thia 
formation  Is  not  verified  in  any  manner  as  re- 
quired by  sections  2476,  2478,  Rev.  St  1899. 
as  amended  by  the  Acts  of  1001  (I«wa  1901, 
pp.  138,  139).  State  v.  Bonner  (opinion  filed 
K>-day)  77  S.  W.  468. 

8.  We  are  asked  to  declare  the  said  sections 
nneonstltatlotta],  bnt  it  is  always  a  serlong 
matter  to  declare  an  act  of  the  General  As- 
sembly unconstltDtlonal,  and  it  should  never 
be  done  save  for  grave  reasons.  Inasmuch  as 
this  case  can  be  disposed  of  without  passing  on 
the  constltntltmality  (rf  the  act  and  as  in  no 
event  can  thia  prosecution  be  maintained,  we 
must  decline  to  go  Into  tlie  constitutionality 
of  the  sections  mentioned. 

The  judgment  of  the  circuit  court  ia  revers- 
ed, uud  the  prisoners  discharged. 

BCRGBiSS  aud  FOX,  JJ^  concur. 


Bh  parte  GFELLBB. 

(Snprema  Coart  of  Missouri.  Dividon  So.  L 
Jane  80,  1903.)* 

ADUINISTRATION  OF  DBCBDBNT'B  SBTATB— 
PROCBBDINOS  FOR  DISCOVBRT  OF  ASSETS- 
RIGHT  OF  HUSBAND  TO  INSTITUTB-PROPRIB. 
XT  OF  TAKING  DEPOSITIONS— WITNESS'  RB- 
FDSAI.  TO  ANBWBB  QUBSTIONS  •  HABEAS 
CORPU8  —  ATTORNEY  AS  WTTNESa  —  PRIVI- 
LBOED  COHHUNICATIONB-WAIVBR  BT  CU- 
ENT'S  REPRESENTATIVE  —  INCRIUIMATINO 
HATTBRS-CLAIH  OF  PRIVILEOB. 

1.  Rev.  St  1889,  S  74,  requires,  as  a  prelim- 
inary to  a  proceeding  In  the  probate  court  for 
the  discovery  of  assets  belonging  to  a  decedent's 
estate,  that  some  "person  interested"  shall  file 
an  afSdavit  of  his  belief  that  some  person  has 
concealed  or  embeszted,  ebE^^  such  assets.  Httdt 
that  the  decision  of  the  probate  court  that  the 
husband  of  the  decedent  is  interested  in  her  es- 
tate, 80  as  to  warrant  his  filing  the  affidavit,  ia 
not  open  to  review  on  habeas  corpos  to  release 
a  witness  reftising  to  answer  qnestions  in  tfa* 
proceeding, 

2.  Under  Bev.  St  1899,  I  2938,  entitiing  • 
husband,  where  there  are  no  children,  to  one- 
half  of  the  wife's  estate  absolutely,  the  boa- 
band  is  a  person  Interested  in  the  estate,  with- 
in section  74,  authorising  a  ^'person  interested" 
to  file  an  affidavit  prellmbiaty  to  iwoceedings 
for  the  discovery  of  assets. 

3.  A  proceeding  for  the  discovery  of  aoseto 
belonging  to  decedent's  estate  Is  "a  suit  pend- 
faig,"  within  Rev.  St  1899,  |  2877.  providing 
tor  the  taking  of  deposiUons  hi  a  suit  pending, 
even  thongb  tne  person  from  whom  discovery  is 
sought  is  chargea  with  embezilement  of  the  as- 
sets; and  the  notary  before  whom  the  deposi- 
tions are  taken  has  authority  to  require  a  wit- 
ness to  answer  all  legal  and  proper  qoestlons. 

4.  The  institution  by  an  executor  of  proceed- 
In  gB  for  the  discovery  of  assets  of  the  estate 
amounts  to  a  waiver  of  the  privileged  character 
of  communications  hetwoea  decedent  and  her 
attorney,  who  is  called  the  ezeentor  as  a 
witness. 

6.  In  preceedlnn  tor  the  tfscoveiT  of  asseto 
belonging  to  a  decedent's  estate,  a  witness 
against  whom  similar  proceedings  had  also  been 
instituted  was  asked  when  he  last  ssw  certain 
securities  belonging  to  decedoit  and  whether 
at  or  shortly  aft»  ner  death  he  had  any  money 
belonging  to  her,  and  what  be  did  with  it  m* 
witness  declined  to  answer  on  the  ground  that 
be  was  decedent's  attorney  at  the  time  of  her 
death.  Held,  that  none  of  the  questions  requir- 
ed the  witness  to  violate  any  [ffofessional  con- 
fidences. 

6.  The  witness  also  declined  to  answer  00  the 
ground  that  In  the  proceeding  against  himself 
he  was  charged  with  embezzlement.  Held,  that 
none  of  the  question^  called  for  matters  tending 
to  incriminate  him. 

7.  On  habeas  corpus  by  a  witness  committed 
for  contempt  in  refusing  to  answer  questions 
before  a  notary  in  the  taking  of  deposiaons,  the 
notary's  determination  as  to  the  relevant?  and 
materiality  of  the  arUcnoe  sonibt  ia  conclu- 
sive. 

8.  The  refusal  of  a  witness  to  answer  ques- 
tions because  the  information  sought  might  be 
used  in  a  proceeding  against  htm  in  which  he 
is  charged  with  embezzlement,  and  because  the 
federal  and  state  Constitutions  protect  Um 
from  giving  testimony  which  may  lead  up  to  the 
establishment  of  any  facts  supporting  a  crim- 
fnal  charge  against  aim,  does  not  constitute  a 
refusal  to  answer  on  the  ground  that  the  evi- 
dence sought  will  tend  to  incriminate  him,  so  as 
to  amount  to  a  claim  of  privilege. 


f  7,  See  HsbesB  Corpus,  vol.  S,  CenL  Dig.  |  tfi. 
*RscalT«a  tor  publlcatUm  Oeoaiaber  xt,  IM. 
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Habeas  c<npua  by  Alfred  GfeUer  axalnst 
tbe  sheriff  of  the  cit;  of  St,  Louis  to  secure 
release  from  custody  after  being  committed 
by  a  notary  for  refusing  to  answw  qvestloBB 
ma  a  witness.  Petitioner  remanded. 

Geo.  D.  Reynolds  and  0.  W.  Holtsamp,  for 
petltlonw.  J.  Hugo  Qrimm,  for  respondent 

BURGBSS,  J.  Catherine  Llnze  died  at  the 
dty  of  St  LoQls,  lesTlog,  surTlTlng  her,  her 
husband,  Henry  Linxe.  In  November,  1901, 
letters  testamentary  were  duly  granted  by 
the  probate  court  of  said  city  upon  het  es- 
tate to  the  St  LonlB  Trust  Company,  In  pur- 
suance of  her  will,  duly  admitted  to  probate 
by  said  court.  On  October  11,  1902,  the  peti- 
tioner in  this  case,  Alfred  Qfeller,  was  ar- 
rested and  held  in  custody  by  the  sheriff  of 
the  city  of  St  Louis  under  a  commitment 
Issued  prior  thereto  by  one  Augustus  M. 
Wood,  a  notary  public  within  and  for  die 
city  of  8t  Louis.  On  the  same  day  Of  eller 
presented  bis  petition  to  the  Honorable 
Thomas  A.  Sherwood,  one  of  the  Judges  of 
this  court,  praying  for  his  discharge  under 
and  by  Tlrtne  of  the  habeas  corpus  act  The 
petition  was  duly  verified,  and  tbe  petitions 
being  brought  before  Judge  Sherwood,  In 
chambers  at  St  Louis,  a  writ  of  habeas  cor- 
pus was  ordered  to  Issue,  returnable  to  this 
court  in  term.   The  facts  are  as  follows: 

Tbe  estate  of  one  Catherine  Llnze  being  In 
course  of  administration  In  the  probate  court 
of  the  dty  of  St  Louis,  the  St  Louis  Trust 
Company  being  executors,  the  widower,  Hen- 
E7  H.  Llnze,  filed  In  said  court  two  affidavits, 
in  me  of  which  he  charged  **tbat  he  had  good 
eanso  to  believe,  and  does  believe,  that  Al- 
fred Gfsller  has  concealed  or  raabesGsled  va- 
fiooa  goods,  diattds.  wares,  merchandise, 
notes,  certificates  of  deposit  bonda,  stock  In 
corporations,  and  other  property,  evidences 
of  debt  and  choaes  In  action  of  the  deceased, 
amounting  in  tbe  aggregate  to  between  $40,- 
000  and  974M)00,  and  constituting  the  bulk 
of  her  estate;  and  tbe  said  Alfred  Gfeller 
baa  such  pnverty  In  his  possession,  or  under 
his  control,  and  refused  to  driver  It  up  to 
tlw  8t  Louis  Trust  Oompany,  executor  of 
Catherine  Unze,  deceased,  upon  demand 
mads  tlieteew."  In  the  other,  Unae  charges 
**diat  he  has  good  cause  to  believe,  and  does 
bdlere,  that  Frederick  N.  Bckerie  has  con* 
ceaied  or  embesded  Tarlons  goods,  chattels, 
waxes,  merchandise,  household  articles,  glass- 
war^  and  other  personal  property  of  tbe  de- 
ceased, tbe  exact  value  of  which  the  afOant 
cannot  state,  but  which  he  believes  to  be 
over  S600,  and  that  said  Frederick  N.  Eckerle 
had  such  property  In  his  possession  or  under 
his  control,  and  ntfused  to  deliver  them  up  to 
tbe  St  Louis  Trust  Company,  executor  of 
Qatikerlne  linae,  deceased,  npcm  demand 
made  therefor."  Gfeller  and  IBUAierle  filed  an- 
swers to  the  citations.  In  which  they  denied 
that  Henry  H.  Llnze  had  any  intereat  In  the 
estate  of  his  wife,  and  averred  that  she  died  I 


testate  without  issue,  and  that  the*  first 
clause  of  her  will,  which  had  been  duly  pro- 
bated, read  as  follows:  "I  declare  that  I  am 
now  married  to  Henry  H.  Llnze,  and  that  I 
have  no  children,  and  that  all  tbe  property, 
real,  personal,  and  mixed,  which  I  now  pos- 
sess, and  which  I  desire  to  dispose  of  here- 
by. Is  my  absolute  property,  and  that  my 
said  husband  has  In  no  wise  contributed 
thereto,  nor  has  he  any  Interest  therein." 
Tbe  answers  then  severally  deny  that  they 
have  concealed  or  embezzled  any  of  the  va- 
rious goods,  chattels,  etc.,  belongli^  to  the 
estate  of  the  said  Catherine  Llnze.  as  char- 
ged In  the  affidavits,  or  that  they  have  any  of 
them  in  possession  or  control;  and  Gfeller 
denies  that  Catherine  Llnze  died  seised  of  an 
estate  amounting  to  between  $40,000  and 
(70,000,  as  alleged  In  tbe  affidavit 

Afterwards  the  trust  company,  as  executor, 
filed  written  Interrogatories  "to  be  answeret! 
In  writing"  by  Sckerle.  Those  propounded  tc 
Eckerle,  and  his  answers  thereto,  are  as  fol 
lows: 

"Interrogatory  1.  Is  It  not  a  fact  that  be 
tween  November  10,  1001,  and  November  20 
1001,  a  large' quantity  of  cut  glass,  silks,  sat 
Ins,  linen,  curtains,  iwrtidres,  vases,  oma 
menta,  clocks,  and  sUverware  were  taken  anc 
removed  from  the  residence  of  Catherim 
Llnze,  lately  deceased,  and  that  thereafter  s 
POTtlon  of  said  articles  came  Into  your  pos 
session,  custody,  or  control?  Answer.  Mrs 
Catherine  Llnze  was  my  aunt  She  took  me 
to  raise  when  I  was  almut  twelve  years  old. 
I  am  now  about  thirty-five  years  of  age.  As 
I  had  a  stepmother,  and  could  not  get  along 
with  her,  and  my  aunt  didn't  have  any  chil- 
dren, she  proposed  to  my  father  to  take  me 
and  pay  all  my  expenses,  and  educate  me, 
clothe  me,  and  to  recognize  me  as  her  child. 
My  father  assented  to  this  arrangement  and 
relinquished  all  supervision  and  control  over 
me  In  favor  of  my  aimt  who  was  then  Mrs. 
Becker;  her  first  husband,  Mr.  Becter,  then 
being  alive.  I  lived  .with  my  aunt  Mrs. 
Llnze,  formerly  Mrs.  Becker,  and  was  recog- 
nized by  her  as  an  adopted  mm,  until  about 
three  months  before  my  aunts  death,  when 
I  married  and  set  up  housekeeping  for  my- 
self. About  three  weeks  before  my  aunts 
death,  alie  bought  a  lot  of  household  goods, 
and '  added  to  them  a  lot  that  was  in  h» 
house,  gave  them  to  me,  and  had  them  re- 
moved to  my  house.  A  day  or  two  before  my 
aunt  died,  she  had  two  lady  friends  of  hera 
remove  a  picture  of  herself  and  my  youpg 
sister,  a  clock  wbich  I  had  given  her,  a  lot 
of  dresses,  some  cut  ^as  ware— mainly  the 
I^cea  of  cut  tftasa  ware  that  in  tbe  past 
twenty  years  I  had  presented  to  her— a  kit  of 
linen,  curtains,  mantel  ornaments,  lectures 
of  relations,  and  a  carving  set  which  I  had 
given  her,  from  her  house  to  the  house  of 
one  of  these  ladies,  with  directions  to  the 
iaity  to  give  them  to  me.  Aftawards  my 
aunt  told  me  what  she  had  done;  that  these 
articles  were  there  for  me;  and  that  I  should 
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bold  them  as  a  sacred  gift  from  her,  and  nev- 
er sell  them.  These  are  all  of  the  articles 
specified  in  the  interrogatory  which  came  in- 
to my  poBsesBlon,  and  I  bold  and  claim  them 
as  my  property,  by  virtue  of  the  gift  of  tbem 
of  my  annt  to  me  during  her  lifetime. 

"Interrogatory  No.  2.  Is  It  not  true  that  at 
the  time  of  Catherine  Llnze's  death,  and  at 
the  time  of  the  service  of  the  citation  in  this 
case  Qpon  you,  yon  had  in  your  possession, 
custody,  .or  control  the  articles  mentioned  In 
the  last  preceding  Interrogatory,  or  a  portion 
thereof?  Answer.  I  refer  to  my  answer  to 
interrogatory  No.  1. 

"Interrogatory  No.  3.  Did  you  at  the  time 
of  tbe  death  of  Catherine  Lluze,  or  at  the 
time  of  this  citation  upon  you,  or  at  any  In- 
termediate time,  or  at  any  time  since,  have 
In  your  care,  custody,  or  control  any  mon- 
ey, bonds,  stocks,  securities,  or  other  per- 
sonal proper^  belonging  to  Catherine  LUue, 
deceased,  or  which  belonged  to  her  at  Uie 
time  of  her  death?  Answer.  No. 

"Interrogatory  No.  4.  Have  yon,  since  the 
death  of  said  Catherine  Llnze,  delivered  to 
any  person,  firm,  society,  or  corporation  any 
of  the  mone^,  bonds,  stocks,  'securities,  or 
other  personal  property  l)e]onging  to  said 
Catb^lne  Llnse  in  her  lifetime?  If  so,  state 
when  and  where  and  to  whom.  Answer.  No. 

"Interrogatory  No.  5:  Did  you,  prior  to  the 
death  of  Catherine  Llnze,  remove  from  her 
residence  any  money,  bonds,  stocks,  securi- 
ties, or  other  [>ersonal  property?  If  so,  what 
did  you  do  with  same?  And  was  It  In  your 
possession  at  the  time  of  service  of  citation 
on  yon?  Answer.  I  state  that  it  Is  fully  cov- 
ered by  my  answw  to  interrogatory  No.  1, 
and  I  refer  to  that  I  will  say  in  addition 
that  I  took  nothing  whatever  from  my  aunt's 
house  after  her  death,  except  that,  as  her 
house  was  small,  and  to  make  room  for  tbe 
people  who  would  probably  attend  ber  fu* 
neral,  I  removed  from  her  house  to  a  neigh- 
b<fflng  house  a  piano  and  a  sewing  machine, 
which  were  seen  and  taken  up  into  the  in- 
ventory by  the  ezeevtor.  I  also  took  away 
from  the  room  that  I  bad  occupied  some 
clothing  and  personal  belongings,  such  as  a 
guitar,  mandolin,  and  a  lot  of  shirts  and  un- 
derwear, which  bad  always  been  mine,  and 
which  I  took  to  my  own  bouse  the  Monday 
after  my  aunfs  death.  I  had  kept  my  mu- 
sical taiatrnments  there  at  my  aunt's  request, 
because  she  liked  to  have  me  play  for  her 
own  and  for  ber  visitors'  entertainment. 
Her  husband,  Mr.  Llnze,  although  living  In 
the  city,  never  went  to  see  ber,  and  she  was 
entirely  alone,  except  for  the  visits  paid  ber, 
from  time  to  time,  by  myself  and  wife.  Al- 
ttaongh  I  bad  gone  to  Mr.  Llnze's  place  of 
business,  and  told  him  of  my  aunt's  deserted 
condition  since  I  had  left  the  house,  and 
begged  him  to  try  and  make  np  with  her,  be 
refused  to  do  bo." 

After  the  filing  of  tbe  answers  to  the  in* 
terrogatorles  by  Ofeller  and  Bckerle,  the 
•zecntor  proceeded  to  give  notice  of  the  tak- 


ing of  depositions  In  both  cases  t)efore  H. 
M.  Wood,  a  notary  public.  In  the  case 
against  Gfeller,  the  circuit  court,  on  motion, 
appointed  Hon.  Daniel  Dillon  to  take  the  tea- 
tlmony.  Bckerle's  testimony  was  taken  over 
objection  and,  on  application  of  the  coun- 
sel for  xoe  executor  to  have  Gfeller  sworn, 
he  declined;  and  Judge  Dillon,  refusing  to 
compel  him  to  testify,  certified  the  matter 
to  the  drcnlt  court,  where  it  la  now  pend- 
ing. On  about  May  1,  1602,  tbe  trust  com- 
pany caused  notice  to  be  given  to  Eckerle  for 
tbe  taking  in  this  proceeding  of  depositions 
of  witnesses  on  May  6th.  Before  any  testi- 
mony was  taken  under  said  notice,  said 
Bckerle  applied  to  the  presiding  Judge  of  tbe 
St  Louis  Court  of  Appeals  for  a  writ  of 
prohibition  against  the  said  trust  company, 
and  tbe  notary  before  whom  tbe  depositions 
were  to  be  taken,  to  prohibit  their  proceed- 
ing under  tbe  notice  given.  A  preliminary 
rule  was  made,  and  after  a  return  by  re- 
spondents the  St  Louis  Court  of  Appeals  dis- 
charged the  preliminary  rule  of  prohibition, 
and  entered  Judgment  for  the  defendants. 
After  tbe  decision  of  said  matter  by  tbe  St 
Louis  Court  of  Appeals,  the  St  Louis  Trust 
Company,  In  August  iSOSi,  caused  anotlier  no- 
tice of  tbe  taking  of  depositions  In  the  said 
proceeding  against  Eckerle  in  tbe  probate 
court  to  be  served  upon  him,  and  unAfx  said 
notioe  began  the  taking  of  depositions  on  tbe 
2Tth  day  of  August,  1002.  The  taking  of  said 
depositions  was  proceeded  with  day  after 
day,  and  on  the  22d  of  Septemtwr,  1902,  after 
a  number  of  witnesses  had  been  examined, 
tbe  petitioner,  Alfred  Ofeller,  was  sworn  as 
a  witness,  and  the  taking  of  bis  deposition  in 
said  cause  was  begun.  On  that  day,  bowev- 
er,  be  was  excused  until  September  25tb;  the 
depositions  being  continued  from  day  to  day 
in  tbe  meantime.  On  September  2Mh  the  ex- 
amination of  Ofeller  was  proceeded  with, 
and  the  following  questions  were  put  to  blm 
by  counsel  for  executor:  "Q.  1.  When  did 
you  last  see  St  Louis  Brewing  Assodatfon 
bonds  numbered  4,460  to  4,468,  inclusive,  or 
any  of  tbem;  these  bonds  being  for  $1,000 
each,  and  having  belonged  to  Mrs.  Llnse  dnx^ 
ing  her  lifetime?  Q.  2.  Did  you,  at  the  time 
of  Mrs.  Llnze's  death,  or  shortly  prior  there- 
to, have  in  your  possession  any  money  be- 
longing to  her?  If  so,  what  did  yon  do  with 
it?  Q.  8.  Did  you  ever  see  bonds  of  tbe  city 
of  Houston.  Texas,  numbered  1,070  to  1,076^ 
inclusive,  which  were  for  $1,000  each,  or 
any  of  them,  which  belonged  to  Mrs.  Llnse 
during  ber  lifetime?  If  so  when  did  you  see 
them  last?  Q.  4.  Did  you  ever  see  five  bonds 
of  New  Orleans  Brewing  Association  for 
$1,000  each,  or  any  of  them,  which  belonged 
to  Mrs.  Llnze  during  her  lifetime?  If  so, 
when?"  Questions  6  to  14  were  in  tbe  same 
torm  as  those  above,  exc^t  that  other  se- 
curities wm  Inquired  about  "Q.  16.  I  ask- 
ed you  whether  Frederick  N.  Bckwle  did  not 
leave  tbe  city  of  St  Louis  within  (onr  or 
five  weeks  after  Urs.  linse's  deatb,  and  go 
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to  his  relatlTes.  In  Oennan7,  and  did  ba  not 
do  so  twfore  yon  dl8<doaed  to  tlie  St  Loola 
Trust  Oompany  the  alstence  of  a  safe  de- 
posit box  In  the  Miss.  Valley  Tmst  Company, 
which  was  In  the  Joint  names  of  yonrself 
and  Mrs.  Linse?  Ton  declined  to  answer 
this  qnesClfm  the  other  day>  claiming  that  the 
Information  came  to  yon  In  a  professional 
capad^  from  cUentfe,  and  I  asked  their 
names,  and  yon  refused  to  give  tiiem.  Do 
yoa  still  refuse  to  answw  the  main  question, 
and  also  refuse  to  give  the  names  of  the 
client  from  whom  yon  received  this  informa- 
tion? Q.  16.  Ton  stated  that  wheii  yon  re- 
sponded to  the  message  from  Mrs.  Idnae  say- 
ing that  she  wished  to  see  yoo,  and  yon 
called  at  her  bouse  on  Saturday,  NoTember 
9. 1901,  and  that  you  had  a  conversation  with 
her,  the  substance  of  which  yon  declined  to 
give.  Do  yon  still  decline  to  give  that  con- 
versation? Q.  17.  Did  that  conversation 
have  reference  to  her  property  and  securi- 
ties? Q.  la  Where  did  Mrs.  Llnze  keep  her 
securities,  so  far  as  you  know?  Q.  19.  Before 
Mrs.  Linze's  death,  did  you  have  any  money 
of  hers  in  your  possession?  Q.  20.  If  so, 
what  did  you  do  with  It?  Q.  21.  Did  you  not, 
on  the  day  of  her  funeral,  pay  one  or  more 
of  h»  servants?  Q.  22.  Did  you  not  make 
these  payments  out  of  her  money,  and  where 
did  yon  get  It  from?"  All  of  which  Gfeller 
refused  to  answer,  tm  the  rrasons  stated  by 
him  after  tbe  first  question,  as  follows:  "I 
again  decline  to  answer  the  questions  pro- 
pounded, for  the  reasons:  First,  because  in 
answering  the  questions  I  would  be  com- 
pelled to  disclose  confidential  communications 
and  knowledge  recdved  as  such  from  my 
cUoit,  Mrs.  Oatherlne  Limn,  who  is  now  dead; 
second,  because  the  information  sought  from 
me  Is  Intfflided  to  be  used  or  may  be  used  in 
a  proceeding  against  me  now  pending  In  the 
probate  court  of  the  dty  of  St  Iiouls,  In 
which  proceeding  I  am  charged  of  having 
embesEled  or  concealed  the  securities  men- 
tioned in  tbe  question,  and  other  proper^ 
belonging  to  tbe  estate  of  Oatherlne  Llnze, 
deceased;  third,  because  the  questions  pro- 
potmded  to  me  are  Incompetent,  Irrelevant, 
and  immaterial  to  any  Issue  Involved  in  the 
case  in  wUdi  tiiese  depositions  are  taken; 
fonrtti,  because  I  dilute  the  authority  on 
part  of  Mr.  J.  Hugo  Orimm  to  put  those 
questions  to  me,  as  I  have  been  Informed  by 
the  ehl^  counsel  of  the  St  Louis  Trust 
Company,  A.  0.  Stewart,  the  executor  of 
the  estate  <tf  Oafllierlne  Lime,  deceased;  Mr. 
Stevrart  ba^ng  stated  to  me  that  the  posi- 
tion which  I  took  in  refusing  to  disclose  con- 
fidential oommnnl<atlons  and  knowledge 
eomlng  to  me  ftt>m  Mrs.  Urae  during  her 
lifetime  was  absohitely  Impregnable.  That 
convCTsation  of  Mr.  Stemrt  occurred  prior 
to  tbe  taking  of  these  depositions,  and  after 
tbe  affidavit  by  Heniy  H.  Linse  upon  which 
thla  proceeding  Is  founded  had  been  filed  in 
tbe  probate  court  At  tlie  office  of  said  St 
Loola  Trust  Company,  where  I  had  been  re- 


quested to  call  by  said  Mr.  A.  O.  Stewart, 
and  In  which  conversation  the  relations  be- 
tween Mrs.  Oatheflne  Lime,  deceased,  and 
bw  husband,  Henry  H.  Llnze,  were  fully  dis- 
cussed by  Mr.  Stewart  and  myself.  When  I 
told  Mr.  Stewart  that  all  the  knowledge  and 
Informatton  I  had  about  Mrs.  Llnze's  affairs 
cr  securities  or  investments  had  come  to  me 
as  her  counsel,  he  said  I  was  pursuing  the 
only  proper  course  in  declining  to  give  him  or 
anybody  else  Information  about  tL"  Counsel 
for  the  executor  then  asked  the  witness: 
Do  you  mean  by  this  second  reason  yon 
glva^  that  If  you  answered  this  question  your 
answer  would  tend  In  any  wise  to  incrim- 
inate you?  Mr.  Reynolds,  Counsel  for  the 
Defendant:  I  object  to  that  question,  as  one 
that  the  witness  cannot  be  compelled  to  an- 
swer. The  protection  of  the  Constitution  of 
this  state  and  of  the  United  States  extends 
to  the  witness  ^vtng  any  testimony  that  nu^ 
even  lead  up  to  tbe  establishment  of  any 
facts  in  a  case  against  him,  where  the  eha^ 
against  him  Is  criminal,  or  In  the  nature  of 
a  criminal  charge.  A.  I  decline  to  answer 
that  question,  because  It  Is  extremely  Im- 
proper, and  also  for  the  reastms  stated  by 
counsel." 

It  having  appeared,  from  an  examination 
of  F.  N.  Eckerle  as  a  witness  in  the  proceed- 
ing against  Ofeller,  that  the  latter  had  gtfven 
him  a  large  envelope  full  of  documents  of 
some  kind,  and  directed  him  to  take  the  same 
to  Germany,  which  Eckerle  did,  the  witness 
was  also  asked  the  following  questions, 
which  he  declined  to  answer  for  the  reasons 
set  out  after  each  question:  "Q.  28.  What 
papers  did  you  deliver  to  Frederick  N.  Eck- 
erle Just  prior  to  his  leaving  for  Europe  in 
January,  1902?  Mr.  Reynolds:  I  object  to 
the  question  as  Irrelevant  and  Immaterial  to 
any  Issue  in  this  case,  and  because  It  Is  an 
improper  question.  A.  I  decline  to  answer 
that  question  fox  tbe  reasons  that  tbe  ques- 
tion, as  put  and  tbe  Information  soiight  to 
be  eUdted  thereby,  la  Intended  to  be  used 
agahist  me,  or  may  be  used  against  me.  In 
the  proceeding  now  pending  against  me  in 
the  probate  court  of  the  dty  of  St  Louis, 
heretofore  referred  to,  and  would  also  in- 
volve the  dlsdoBure  of  affairs  of  some  of 
my  clients,  knowledge  of  which  came  to  me 
In  a  professional  capadty.  Q.  24.  Olve  the 
names  of  those  clients?  A.  I  decline  to  do  so. 
Q.  26.  Were  there  any  of  the  books»  stocks, 
or  securities  which  belonged  to  Mrs.  Llnse 
during  her  lifetime  among  the  papers  which 
you  handed  Mr.  Bc^erle  Just  prior  to  bis  go- 
ing to  Europe  In  January,  1902?  Mr.  Heyn- 
olds:  I  object  to  tbe  question  because  it 
assumes  that  be  did  hand  papers  to  Eckerle, 
when  the  witness  has  declined  to  answer 
v^ether  he  Wl  or  did  not  end  this  Is  an  In- 
direct way  of  obtaining  the  same  Informa- 
tion; and,  for  the  reason  before  given,  I  ob- 
ject to  and  advise  the  witness  not  to  answer 
tt.  Tbe  Witness:  I  decline  to  answer  tor  the 
reasons  last  given  by  myself  and  Mr.  Beyn- 
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oMs.  Mr.  Grimm:  I  request  you  to  rule 
-whether  the  witness  must  answer  questions 
22,  23,  and  34,  being  the  three  Immediately 
preceding  this  one,  or  not?  The  Notary:  I 
believe  the  questions  are  perfectly  proper, 
and  that  the  witness  should  answer  the  same, 
and  I  direct  the  witness  to  answer  the  que»- 
tlotts.  The  Witness:  I  decline  to  answer  for 
the  reasons  already  given  by  myself  and  Mr. 
Beynolds."  The  notary  ruled  that  the  ques- 
tions were  relevant  to  the  Inquiry,  and  or- 
dwed  the  witness  to  answer  them,  and,  upon 
hlfl  pn'ristlng .  in  bis  refusal  so  to  do,  com- 
mitted htm  for  contempt,  and  this  action  oC 
the  notary  was  at  once  followed  by  the  peti- 
tion for.  writ  of  habeas  corpus. 

From  the  deposition  of  Gfeller,  It  appears 
that  he  had  represented  Mrs.  Llnze  during 
the  last  few  years  of  her  life  as  her  attor- 
ney, and  bad  charge  of  her  securities,  and 
that  be  also  was  the  attorney  for  Mr.  Eck- 
erle.  When  he  first  was  asked  when  he  had 
last  seen  the  St.  Louis  Brewing  Association 
bonds,  Ofeller  declined  to  answer,  for  two 
reuKins:  First,  "Becaase  the  disclosure  of, 
professional  secrets;"  secondly,  "Becatue  I 
ought  not  to  be  called  upon  to  testify  In  this 
case,  as  Mr.  Eckerle,  against  whom  this  pro- 
ceeding is  pending,  is  my  client"  Gfeller's 
deposition  shows  that  both  Mrs.  Llnze  and 
Eckerle  had  been  his  clients  for  a  number  of 
years  before  Mn.  Linn's  death,  tm  Novem- 
ber 10,  1900. 

It  is  contended  by  the  petitioner  that  the 
probate  court  was  without  Jurisdiction  in  the 
proceeding  against  Eckerle;  hence  the  no- 
tary pnbllc  was  without  authority  to  com- 
mit him  for  contempt  for  refusing  to  answer 
questions.  This  contention  is  based  upon  the 
fact  tliat  the  statute  providing  for  the  dis- 
covery  of  assets  (section  74,  Rev.  St  1809) 
requires,  as  preliminary  thereto,  that  the  ex- 
ecutor or  administrator  of,  or  some  person 
Interested  in,  the  estate,  shall  file  an  aiUdnrlt 
In  the,  proper  court  stating  that  the  atliant 
has  good  cause  to  believe,  and  does  believe, 
that  some  certain  person  has  concealed  or 
embezzled,  or  Is  otherwise  wrongfully  with- 
holdiiC  certain  personal  property  belonging 
to  the  estate,  and  that  H.  H,  Linze,  who 
made  the  affidavit,  although  the  surviving 
bnsband  of  the  testatrix,  yet  as  they  never 
had  any  children,  and  she  gave  him  nothing 
by  ber  will,  which  was  duly  admitted  to  pro- 
bate, was  not  Interested  in  the  estate,  and 
the  court  without  jurisdiction  to  issue  the  ci- 
tation. This  position  is,  we  think,  untena- 
ble. In  the  first  place,  "the  probate  court 
by  the  terms  of  the  statute  under  discussion, 
has  aathority  to  cite  the  person  charged, 
and  to  require  him  to  answer  Interroga- 
tories after  the  filing  of  an  affidavit  of  the 
executor  or  administrator,  or  'otbw  person 
interested  in  any  estate.'  It  made  the  cita- 
tion in  the  instance  under  review  upon  the 
aflldavlt  of  Mr.  Unze.  husband  of  the  de> 
ceased.  The  orders  In  that  behalf  amount  to 
a  decision  by  the  probate  court  that  tEe  !■ 


interested  in  the  estate.**  Eckerle  T.  Wood 
et  al.  (Mo.  App.)  69  S.  W.  45.  And  whether 
the  decision  of  that  fact  by  the  probate  court 
be  right  or  wrong,  it  cannot  properly  be  re- 
viewed in  this  proceeding.  In  the  second 
place,  even  if  the  questloi)  as  to  whether  or 
not  H.  H.  Llnze  had  sufficient  interest  in  the 
estate  to  warrant  his  making  the  affidavit 
was  oi»en,  as  the  husband  of  the  testatrix— 
there  being  no  children  of  their  marriage- 
he  was,  under  the  stetute  (section  2938,  Kev. 
St  1800),  entitled  to  one-half  of  her  estate; 
and  he  clearly  bad  sufficient  interest  in  it 
to  authorize  tilm  to  make  the  affidavit 

It  is  said  that  the  proceeding  in  the  pro- 
bate court  ia  not  a  suit  within  the  purview 
of  section  2877,  Ber.  St  1809,  wlilch  pro- 
vides for  taking  of  depositions  in  a  suit 
pending;  that  sections  2637,  2638,  Bev.  St 
1800,  provide  that  a  defendant  in  a  criminal 
proceeding  cannot  be  called  to  testify  by  the 
prosecutor,  and  Is  only  competent  as  a  wit- 
ness when  he  offers  himself  as  such.  But 
that  was  not  a  proceeding  against  the  peti- 
tioners, but  against  Eckerle,  and  certainly, 
as  to  him,  it  is  no  concern  of  the  petitioners 
whether  It  be  a  proceeding  criminal  in  its 
character,  or  not.  It  is  "a  suit  pending, 
within  the  meaning  of  the  law  for  taking  of 
depositions"  (Eckerle  v.  Wood  et  al.,  supra), 
in  which  the  notary  public  had  the  right  and 
authority  to  require  the  prisoner  to  answer 
^  legal  and  proper  questions.  The  case  of 
(^^rA^n,  Administrator,  v.  Bans,  97  Mo.  587, 
4  S.  wSai2,  11  S.  W.  64,  370,  reUed  upon  by 
the  petitniper,  was  a  proceeding  under  the 
statute  by  >^  administrator  of  an  estate 
against  the  mdow  of  the  deceased  to  recover 
certain  assets  oV  the  estate,  and  it  was  said 
by  the  court  "that  the  sole  question  was, 
was  the  defendant  guilty  of  onbezzlement; 
that  is,  had  she  fraadoleatly  appropriated 
to  her  own  use  money  or  property  Intrusted 
to  her  care  by  another?  •  •  •  This  pro- 
ceeding, it  must  be  remembered.  Is  quasi 
criminal  in  ite  nature,  its  object  and  purpose 
being  to  discover  and  compel  the  surrender 
of  property  so  fraudulently .  misappropriated 
to  the  party  having  a  rlgh\  thereto."  But 
notwithstanding  these  obserr^ons,  tbe  court 
held  that  the  iHX)bate  court  h^^  jurisdiction 
for  the  sole  purpose  of  ascertaii^ng  tbe  guilt 
or  innocence  of  the  defeodantV  ^®  ©m- 
besszlement  charged.  It  is  perf^tly  clear 
that  the  citation  Issued  to  the  c&te  against 
Eckerle  was  not  void,  but  at  ilH>8t,  only 
vcdd  as  to  the  charge  of  embezzlement,  which 
charge.  If  thought  necessary,  mjfy  at  any 
time  be  abandoned,  or  the  dtetlOD!  amended, 
by  leave  of  court,  by  striking,  OQt  that 
charge  before  the  trial,  and  thus  ftlieve  tbe 
case  of  any  question  or  doubt  as"  to  tbe  ju- 
risdiction of  the  court  over  it  ID  the  Mat- 
ter of  (diaries  Green,  86  Mo.  ApA.  216,  who 
had  been  administrator  of  an  Jestete.  and 
was  proceeded  against  by  the  admlnlatra- 
trlx  de  boQls  non  of  tbe  estet  i  under  sec- 
tion 74,  Rev.  Bt  1890,  by  suto,  >  out  of  the 
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prob^  court  of  St.  Lonla  county  a  citation 
against  bUn,  and,  upon  lUs  appearance  tbere- 
to,  propoonded  to  blm  the  following  intca> 
rogatenry,  "Did  you  not  conceal,  embezzle,  or 
otberwlBe  wrongfully  withhold  laid  goods, 
chattels,  money,  books,  papers,  and  evidence 
of  indebtedness  foom  the  estate  of  the  de- 
ceued?"  the  court  said:  "The  interrogato- 
rlflB  pn^nnded  to  Green  are  in  groups  of 
three  or  four  qnestions,  and  In  each  group 
be  is  asked  If  he  has  not  embezsled  or  con- 
cealed the  things  described  In  that  group. 
To  all  of  the  interrogatories  he  ttas  answer- 
ed, denying  that  be  has  in  his  possession 
or  under  Us  control,  or  that  he  has  embes- 
sled  or  concealed,  any  of  the  assets  men- 
tioned in  the  interrogatories  belonging  to  the 
estate  <tf  Fleming.  In  this  state  of  tlie  rec- 
ord, tt  is  apparent  that  If  he  ius  the  assets, 
or  any  of  them,  he  has  embezsled  and  is 
secreUng  tliem,  and  that  this  is  the  real 
issue  which  the  Jury  will  hare  to  try.  At 
most,  the  investigation  is  In  that  situation 
where  it  reasonably  appears  that  the  admin- 
istrator Is  seeking  to  convict  Oreen  of  em* 
bezBlement  And  though  not  in  name  or 
form  a  criminal  Investigation,  it  Is  so  In 
character,  and  the  verdict,  if  for  the  estete, 
must  be  one  of  conviction.  Bev.  St  1S98, 
I  77.  To  make  out  a  case  for  the  estete, 
under  the  condition  In  which  we  find  the  In- 
terrogatories and  answers  thereto,  It  will  be 
Incumbent  on  the  administrator  to  adduce 
evidence  proving  or  tending  to  prove  that 
Green  has  embezzled  some  of  the  assete  de- 
scribed In  the  Interrogatories.  From  mak- 
ing out  such  a  case  against  Umaelf,  from 
famishing  a  link  In  a  chain  of  evidence  lead- 
ing to  bis  conviction,  and  from  furnishing 
nny  Information  by  which  evidence  might 
be  obtained  tending  to  convict  him,  Oreen 
is  protected  by  the  Constitution,  according 
to  all  of  the  autiiorltles— as  much  so  as  if 
be  was  being  prosecuted  under  an  Indict- 
ment charging  embezzlement  of  the  assete 
of  ttie  estate  of  Alfred  W.  Fleming,  de- 
ceased. He  Is  not  in  the  same  situation  as 
a  witness  In  an  ordinary  dvll  suit,  who,  to 
claim  his  protection,  must  first  be  sworn  as 
a  witness,  and  then,  when  a  question  is  pro- 
ponnded  to  him,  that  to  answer  would  crim- 
inate or  tend  to  criminate  him,  must  so  de- 
dare  under  oath,  and  Invoke  the  protection 
'  t  the  law.  But  as  before  stated.  Green's 
situation  as  a  witness  Is  analogous  to  that 
of  a  defendant  In  a  criminal  suit  by  Indict- 
ment or  on  information.  He  may  or  may 
not  testify,  as  he  electe.  He  cannot  be  call- 
ed by  the  opposite  party  as  a  witness,  nor 
sworn  as  such,  unless  he  voluntarily  offers 
himself  to  be  sworn.  When  be  refused  to 
lie  sworn  ss  a  witness,  he  exercised  a  con- 
Rtltntional  right,  and  Is  entitled  to  his  dl»- 
cbai^e  under  the  writ  of  habeas  corpus. 
Ex  parte  Lange,  85  T7.  S.  163  [21  L.  Ed. 
8721;  People,  etc.,  v.  Kelly,  24  N.  T.  74; 
People,  etc..  v.  Llscomb,  60  N.  T.  5B9  [19 
Am.  Rep.  2111;  lu  re  Dill.  82  Kan.  668  R( 
Pnc  S8,  49  Am.  Bep.  ROff].* 
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Bot  as  has  been  said,  this  Is  not  a  pro- 
ceeding against  Gfeiler  under  the  stetute, 
in  which  he  declined  to  be  sworn  to  answer 
interrogatories  pnqmunded  to  him.  but  a  pro- 
ceeding under  the  same  statute  against  an- 
other person,  wherein  he  (Gfeiler)  was  sworn 
as  a  witness,  to  the  end  of  having  his  dep- 
osition token  In  that  suit,  and  he  refused 
to  answer  the  questions  propounded  to  him, 
as  hereinbefore  set  forth.  By  questions  S, 
4.  6.  6,  7,  8,  9,  10,  11,  12,  and  14,  the  witness 
was  simply  asked  whether  he  had  ever  seen 
the  sureties  th«^  mentioned.  Question  2 
was  as  to  what  be  liad  done  with  St  LouIb 
Brewing  Assodatiou  bonds  numbered  4,460 
to  4,468,  Inclusive  To  this  question  the  wit- 
ness replied:  *'I  decline  to  answw  that 
question,  for  two  reasons.  First,  because 
the  disclosure  of  professional  secrete;  and, 
secondly,  because  I  ought  not  to  be  called 
upon  to  testify  in  this  case,  as  Mr.  Bckerle, 
against  whom  this  proceeding  is  pending, 
is  my  client  Mr.  Reynolds:  I  object  to  the 
question  because  it  is  Irrelevant  and  Imma- 
terial to  any  issue  In  the  cltetion  against 
Eckerle.  I  make  the  further  objection  on 
belialf  of  the  witness  that  the  bonds  in- 
quired of  are  the  bonds  supposed  to  be  re- 
ferred to  in  the  citation  in  the  probate  court 
of  the  city  of  St  Louis  against  the  witness 
Alfred  Gfeiler,  to  which  proceeding  said  QM- 
ler  is  charged  with  having  received  or  em- 
bezzled bonds  of  tblB  brewing  company,  and 
he  cannot  be  compelled  in  this  case  or  in 
any  case  to  give  testimony  concerning  or 
bearing  upon  that  Issue."  The  grounds  for 
the  refusal  1^  the  witness  himself,  as  well 
also  as  glvoi  by  his  counsel  for  bis  refusal, 
to  answer  tbe  question,  were  no  justiflca- 
tion  or  excuse  for  not  answering  tbe  quee- 
tion.  If  his  professional  secrete  were  ob> 
tatoed  from  Mrs.  Unze,  as  he  steted  they 
were,  the  privilege  belonged  to  her,  and  after 
her  death  to  the  St  Louis  Trust  Company, 
her  executor,  at  whose  instance  that  salt 
was  being  prosecuted.  Our  stetute  places 
attorneys  and  physicians  upon  substentially 
the  same  grounds  with  respect  to  privileged 
communications,  and  It  was  held  In  Thomp- 
son V.  Ish,  99  Mo.  160,  12  8.  W.  610,  17  Am. 
St  Rep.  662,  that  the  ivotection  afforded  by 
the  stetute  against  calling  a  physician  to 
give  evidence  of  the  Information  acquired  In 
a  professional  character  from  his  jwtient 
may  be  waived  by  the  latter,  or  those  rep- 
resenting him  after  his  death,  for  the  pur- 
pose of  protecting  righte  acquired  under  blm. 
Tbe  court  said:  "Notwithstending  our  stet- 
ute provides  for  no  exception,  still  tt  deals 
with  a  privilege,  and  it  must  be  teken  as 
estebllshed  law  that  the  privilege  may  be 
waived  by  tbe  patient  and  we  have  held 
that  It  may  be  waived  by  the  represente- 
tive,  and  to  this  our  rultog  accords  with  that 
of  the  Supreme  Court  of  Michigan  under  a 
like  stetute.  If  tbe  patient  may  waive  this 
right  or  privilege  for  the  purpose  of  protect- 
ing his  rtghte  in  a  litigated  cause,  we  see 
no  substantial  reason  why  It  may  not  be 
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done  by  those  wbo  represent  him  after  his 
death  for  the  purpose  of  protecting  rights 
Kcqulred  under  hizu.    Some  light  may  be 
thrown  upon  this  question  by  analogy  from 
the  rules  of  law  applied  to  confidential  com- 
munications between  client  and  attorney. 
Such  communicatlonB,  it  la  held  in  Bussell 
V.  Jackson,  9  Hare,  390,  must  not  be  re- 
vealed In  cases  where  the  rights  and  inter- 
ests of  a  client,  or  those  claiming  under  Mm, 
come  in  conflict  with  the  rights  and  inter- 
ests of  third  persons;   but  this  rule.  It  is 
held,  does  not  apply  to  cases  of  testamen- 
tary disposition  of  property  by  the  cUent 
The  disclosure  in  such  cases,  it  Is  considered, 
can  afFect  no  right  or  Interest  of  the  client, 
and  is  therefore  not  within  the  reason  of 
the  role.   Taylor  says:   'In  stating  that  the 
privil^e  does  not  terminate  with  the  death 
of  the  client,  care  must  be  taken  to  distin- 
guish between  cases  where  disputes  arise 
between   the   client's   representative  and 
strangers,  and  those  In  which  both  of  the 
litigating  parties  claim  under  the  client' 
As  to  the  latter  class  of  cases  he  says,  *It 
would  be  obviously  unjust  to  determine  that 
the  privilege  should  belong  to  one  claimant, 
rather  than  the  other.'    1  Taylor  on  Bv.  | 
U28,  p.  608.    See,  also,  Blackburn  v.  Craw- 
ford, 8  WaU,  175  tl8  I*  Bd.  18«];  Scott  T. 
Harris,  118  111.  454."   Winters  v.  Winters, 
102  Iowa,  63,  71  N.  W.  181,  63  Am.  St.  Rep. 
428,  was  a  will  contest;  and  it  was  therein 
held  that,  as  to  the  attending  physician  up- 
on the  testator  In  his  last  sickness,  on  the 
probate  of  the  will,  the  contesting  heirs  at 
law,  as  well  as  the  devisee  or  the  executor, 
might  examine  him  In  respect  to  Informa- 
tion acquired  In  bis  professional  capacity, 
though  Code,  I  8648,  prohibits  the  disclosure 
of  such  information  unless  the  party  for 
whose  benefit  the  prohibition  Is  made  waives 
his  rights  thereunder.   While  there  was  no 
express  waiver  by  the  executor  In  this  case 
with  respect  to  the  communication  between 
the  petitioner  and  his  client  Mrs.  Llnze,  or 
anything  that  he  may  have  learned  from 
her  In  bis  capacity  as  attorney  for  her  in 
regard  to  the  bonds  in  question,  there  could 
have  been  no  stronger  evidence  of  such  waiv- 
er than  to  proceed  against  him  as  It  did  un- 
der the  statute  for  discovery  and  produc- 
tion.  Nor  conld  the  petitioner  decline  to  an- 
swer the  question  upon  the  ground  of  privi- 
lege growing  out  of  the  relations  between 
himself  and  his  client  Mrs.  Llnze,  even  if 
his  right  to  do  so  was  not  waived  by  the 
executor  (which  we  do  not  concede),  for  no 
professional  confidence  would  have  been  vio- 
lated In  telling  where  he  last  saw  these 
bonds,  or  In  answering  any  of  the  other  ques- 
tions propounded  to  him.   As  was  said  In 
flbanghnessy  v.  Fogg,  15  La.  Ann.  330:  *1f 
an  attorney  at  law  were  not  permitted  to 
disclose  who  was  his  client,  and  what  sums 
of  money  he  had  received  or  disbursed  on 
his  Bcconnt,  It  would  give  rise  to  great 
frauds.   If  the  attorney  may  be  interrogat- 
ed as  to  who  is  his  client,  he  may  alio  be 


asked  through  whose  agency,  or  in  wliat 
manner,  and  at  what  time,  lie  was  retained." 
See  1  GreenleaTs  Evidence,  {  245;  2  Star- 
kie  on  Evidence,  898;  Beeves  v.  Burton.  A 
Mart  (N.  S.)  283;  McCrummen  v.  Stewart. 
4  Ui.  500;  Chirac  v.  Belnicker,  11  Wheat. 
280,  6  L.  Bd.  474;  Beynolds  v.  Rowley.  3 
Rob.  204,  88  Am.  Dec.  233;  Travis  v.  Jan- 
nary,  8  Rob.  280.  There  are  many  trans- 
actions between  attorney  and  client  that 
have  no  element  of  confidence  In  them,  with 
respect  to  which  the  attorney  is  competent 
to  testify.  For  Instance,  he  may  prove  his 
client's  handwriting;  may  prove  what  mon- 
ey was  collected  by  him,  when  paid  over, 
and  to  whom  paid.  Johnson  v.  Patterson,  81 
Tenn.  626.  See,  also.  Turner  v.  Warren, 
ISO  Pa.  336,  28  Ati.  781.  And  It  would  have 
been  competent  for  plaintiff  to  have  asked, 
tile  petitioner  what  property  of  Mrs.  Llnze 
he  did  have,  and  what  disposition  be  had 
made  of  the  same  (State  ex  rel.  Hardy  v. 
Qieason,  19  Or.  159,  23  Pac.  817,  and  authori- 
ties cited),  and  It  must  necessarily  follow  that 
It  was  entirely  proper  to  ask  him  when  he 
last  saw  her  St  Louis  Brewing  Association 
bonds,  which  were  numbered  4,450  to  4,466, 
Induslve. 

As  to  that  part  of  the  objection  by  the  pe- 
titioner to  answering  the  question  predicated 
of  the  fact  that  Eckerle  was  bis  client,  it 
offers  but  a  flimsy  pretext  for  refusing  to  do 
80,  and  places  the  witness  in  the  enviable 
position  of  representing  two  clients  with  re- 
spect to  conflicting  Interests  at  the  same 
time;  that  Is  to  say,  the  Interest  of  Mrs. 
Llnze,  represented  by  her  executor,  and  the 
interest  of  Eckerie.  Nor  could  he,  after  hav- 
ing been  the  attorney  of  Mrs.  Llnze,  and  as 
such  come  Into  the  possession  of  facts  in  re- 
gard to  her  business  and  property  that  were 
not  privileged,  thereafter  become  the  attor- 
ney of  Eckerle,  and  by  reason  thereof  seal 
bis  mouth  as  to  matters  that  were  not  privi- 
leged as  the  attorney  of  Mrs.  Linze.  As  to 
whether  the  question  was  irrelevant  or  Im- 
material was  for  the  decision  of  the  notary 
public  before  whom  the  evidence  was  being 
taken.   Bx  parte  McEee,  18  Mo.  699. 

Among  other  reasons  assigned  by  the  pe- 
titioner for  refusing  to  answer  questions 
numbered  1  to  22,  inclusive,  was  the  follow- 
ing: "I  again  decline  to  answer  the  ques- 
tions propounded,  for  the  reasons,  because 
the  Information  sought  from  me  is  intended 
to  be  used,  or  may  be  used.  In  a  proceeding 
against  me  now  peadlng  In  the  probate  court 
of  the  city  of  St  Louis,  In  which  proceeding 
I  am  charged  of  having  embezzled  or  con- 
cealed the  securities  mentioned  in  the  ques- 
tion, and  other  property  belonging  to  the  es- 
tate of  Catherine  Llnze.  deceased."  It  wilt 
be  observed  that  this  obJecti<Hi  to  answering 
the  questions  Is  not  based  upon  the  ground 
that  to  answer  them  would  Incriminate  or 
tend  to  incriminate  the  witness,  but  solely 
upon  the  ground  that  it  might  be  used  against 
him  in  a  proceeding  pending  against  him  in 
I  the  probate  coort  for  embezslement  Zn  this 
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connection  the  petitioner  was  asked  by  tbe 
execQtor  If  he  meant  by  declining  to  answer 
tbe  question  that  his  answer  would  tend  in 
any  wise  to  incriminate  bim,  when  the  fol- 
lowing occurred.  "Mr.  Reynolds,  Oonnsel 
for  the  Defendant:  I  object  to  that  question 
as  one' that  tbe  witness  cannot  be  compelled 
to  anamr.  The  protection  of  tbe  Constitu- 
tion of  this  state  and  of  the  United  States 
extends  to  the  witness  giving  any  testimony 
ttaat  may  even  lead  iq>  to  the  establishment 
of  any  facts  in  a  case  against  him,  where 
tbe  diarge  against  blm  la  crlmlDal,  or  In  the 
native  of  a  criminal  cba^.  A.  I  decline  to 
anaww  that  qneatlon  becanae  It  la  sztremely 
Imi)roper,  and  also  for  tbe  reasons  stated  by 
counsel,"  The  qnestiona  numbered  23,  24, 
and  25,  and  tbe  refusal  for  answering  same, 
proceeded  upon  the  same  lines.  It  will  be 
olMerred  that  the  grounds  upon  which  the 
petitioner  refused  to  anawer  the  qneationB 
now  under  i^i^deratiim  wrae  not  that  to  an- 
Bww  them  would  be  to  incriminate  him,  or 
to  furnish  erldence  against  himself  in  a  crim- 
inal prosecution  then  pending  or  about  to  be 
instituted  against  him,  but  upon  the  pound 
that  tbe  OonatttotlQUB  of  tbds  state  koA  of 
the  tJnlted  States  protect  him  from  giving 
any  testimony  that  may  even  lead  up  ta  tbe 
estabUsbment  of  any  facts  in  a  case  against 
blm,  where  the  diarge  agaliut  him  la  crlm- 
lDal, or  In  the  nature  of  a  criminal  charge. 
It  la  apparent,  botb  from  the  questions  pro- 
pounded to  tbe  wltnesi^  and  tbe  reasons  at- 
algned  by  him  for  refusing  to  answer  tbean, 
that  they  furnished  no  justification  or  ex- 
cose  tbr  so  doing.  They  were  with  respect 
to  matters  tbe  answers  to  which  in  no  way 
toided  to  incriminate  the  witness,  nor  was 
his  r^naal  to  answer  the  questions  placed 
upon  that  ground. 

Tbe  petitioner  will  be  remanded  to  the 
custody  of  the  sheriff  of  the  dty  of  St  Louis, 
and  required  to  answra  tbe  question!.  All 
concur. 


8TATB  ex  wL  NORVELL-SHAPLBiaH 
HABDWARB  00.  v.  OOOK. 
BecTBtary  of  State. 

OSt^mne  Oourt  of  HIssonrL  Dec.  9, 1903.) 

CORPORATIONS-CJAPrrAL  STOCK— INCREA8B- 

NOTIGB  OF  MBETINO— tWANI- 
HOUS  CONSENT. 

1.  Under  Const  art  12.  S  8,  providing  that 
the  stock  and  bonded  indehtodness  of  corpo- 
ratSoDs  shall  not  be  Increased  except  in  pursu- 
ance of  the  general  law,  nor  without  the  con- 
sent of  the  persoDB  holding  the  larger  amount 
In  value  of  the  stock  first  obtained  at  a  meet- 
ing called  tor  the  pnrpose,  first  giving  60  days' 
dodHc  notice,  aa  may  be  provided  by  law,  and 
Rev.  St  1899,  I  062,  providing  that  any  cor- 
poration may  increase  its  capital  stock  or  bond- 
ed Indebtedness  with  the  consent  of  ttie  persona 
holding  the  larger  amonnt  in  value  ot  the  stock, 
which  consent  shall  b«  obtained  at  a  meeting 
of  tbe  stockholders,  called  for  that  purpose. 
60  days'  notice  of  the  time  and  place  of  the 
meeting  having  been  given,  etc.,  no  notice  is 
necessary  to  aotitie  a  corporation  to  Increase 


its  capital  stock  with  the  ananlmona  consent  of 
all  the  stockholders  In  meeting  aasembled. 

In  banc  Id^ndamus  by  the  state,  on  the 
relation  of  tbe  Norvell-Sbapleigh  Hardware 
Company,  against  Sam  B.  Oook,  Secretary 
of  State,  to  compel  respondent  to  issue  to  re 
lator  a  certlflcate  that  it  bad  complied  with' 
the  law  r^tive  to  the  increase  of  its  capital 
stock.  Writ  awarded. 

Oampbell  ft  Thompson,  for  tttiatot, 

ROBINSON.  O.  J.  On  AprU  24,  1003,  the 
Norvell-Shaplelgb  Hardware  Company,  a  busi- 
ness corporation  of  St  Louis,  filed  ite  pe- 
tition In  this  court  asking  that  a  writ  of 
mandamus  Issue  to  compel  the  respondent 
Samuel  B.  Cook,  as  Secretary  of  State,  to 
Issue  to  relator  a  certlflcate  that  it  bad  com- 
plied with  the  law  made  and  provided  for  the 
increase  of  Ite  capital  stock. 

Treating  tbe  petition  as  an  alternative 
wilt  and  waiving  the  Issuance  and  service 
of  same  iq>on  himself,  the  respondent  filed 
his  return  tiiereto,  which  is  in  the  nature  oi 
a  demurror.  Briefly  steted,  respondents  po- 
sition is  that  he  had  no  xlgbt  to  Issue  the 
certlflcate  demanded  of  blm  by  relator,  be- 
cause upon  tbe  fiice  of  Ibe  petition,  aa  by 
the  certified  copy  of  the  jnoceedlngs  of  the 
meetii«  of  the  stocftbolders  of  relatw  com- 
pany, required  to  be  filed  In  bis  office  before 
tiie  certlflcate  should  issue,  It  waa  made  af- 
firmatively to  appear  that  relator  had  failed 
to  give  the  SO-days  public  notice  of  tbe  meet- 
ing called  to  vote  the  increase  of  Ite  capltel 
stodc  prc^rased,  as  required  by  section  B, 
art  12,  of  the  Constitution,  and  section  962, 
Rev.  St  1899,  made  in  pursuance  thereof, 
wbicb  sections  read  u  f(rilows:  "No  corpora- 
tion shall  issue  stock  or  bonds,  except  for 
money  paid,  labw  done  or  property  actually 
recelTed,  and  all  fictitious  Increase  of  stock 
m  indebtedneas  shall  be  void.  Tbe  stock  and 
bonded  Indebtedness  of  corporatlona  shall  not 
be  Increased,  except  In  pursuance  of  general 
law,  nor  without  tbe  consent  of  the  persons 
holding  tbe  larger  amonnt  In  value  ot  tbe 
stock  first  obtained  at  a  meeting  called  for 
tbe  purpose,  first  giving  sixty  days'  public 
notice,  as  may  be  provided  by  law."  Section 
8,  art  12,  Const  Mo.  The  stetnte  carrying 
tblB  cpnsQtntlonal  provision  into  effect  reads: 
"Tbe  stock  or  bonds  of  a  corporation  shall 
be  Issued  on^  for  money  paldt  labor  done  or 
money  or  vxapeFty  actually  rec^ved.  Any 
corporation  may  Increase  ite  capital  stock  or 
Ite  bonded  Indebtedness  vrith  tbe  consent  of 
tiie  persons  holding  the  larger  amount  In 
value  of  the  stock,  wbldi  consent  to  such 
Increase  shall  be  obtatoed  at  a  meeting  of 
the  shareholders,  called  for  that  purpose- 
sixty  days'  notice  of  tiie  time  and  place  of 
such  meeting  and  of  tbe  amonnt  <^f  tbe  pro- 
posed Increaae  of  stock  or  bonded  Indebted- 
ness having  been  given  as  hereinafter  pro- 
vided; but  the  shares  of  stock  or  bonds  aris- 
ing from  such  increase  shall  only  be  disposed 
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of  for  money  paid,  labor  done  or  money  or 
property  actually  received.  All  flctltlOTia  ie- 
m»*  or  Increase  of  Bto<&  <w  of  bonds  of  any 
corporation  shall  be  void:  provl^d,  bowever, 
that  the  bonded  Indebtedness  of  a  corporation 
shall  not  be  Increased  so  that  the  entire 
amount  tbereof  shall  nceed  the  amount  of 
the  authorised  capital,  except  that  any  rail- 
road company  may  issue  Its  bonds  in  excess 
of  Its  capital  stock  for  'the  purpose  of  con- 
atmctlng  or  acqnlring  another  railroad, 
which  shall  connect  with  the  railroad  of  tlje 
company  issuing  the  bonds,  but  the  bonds 
■o  Issued  in  excess  of  Its  capital  stock  shall 
not  exceed  the  authorized  capital  stock  of 
the  company  whose  road  la  constructed  or 
acquired  with  the  proceeds  thereof,  and  shall 
be  secured  by  mortgage  on  the  railroad  fran- 
chises and  property  constructed  or  acquired 
with  the  proceeds  thereof,  or  by  the  deposit 
as  collateral  security  of  the  first  mortgage 
bonds  of  the  railroad  constructed  or  acquir- 
ed with  the  proceeds  thereof.  But  no  such 
bonds  shall  be  issued  without  first  obtaining 
the  consent  of  the  persons  holding  the  larger 
amomit  in  value  of  the  stock  of  the  company 
Issuing  the  same,  at  a  meeting  called  for 
that  purpose,  and  of  which  and  the  object 
and  purpose  tbereof  sixty  days'  public  notice 
shall  be  given  by  advertisement  in  a  dally 
or  weekly  newspaper  published  in  the  town 
or  city  In  this  state  where  the  general  offices 
of  the  company  issuing  such  bonds  may  be 
located."    Section  962.  Bev.  St  1899. 

The  position  now  assumed  by  respondent 
herein  is  identical  with  that  taken  by  the 
respondent  in  the  case  of  State  ex  reJ. 
Donnell  Mfg.  Co.  t.  McOrath,  reported  In 
88  Mo.  239,  wherein  this  court  held  that 
the  refusal  of  the  Secretary  of  State  to  Is- 
sue the  certificate  then  sought  was  proper. 
Though  the  questions  InvolTed  ih  the  deter 
mination  of  the  proceedings  in  McGratb's 
Case  had  never  since  been  l>efore  us  direct- 
ly in  a  proceeding  by  mandamus,  as  In  the 
present  case,  the  meaning  and  effect  to  be 
given  to  the  Constitution  and  statutory  pro- 
visions construed  in  that  case  have  lately 
been  before  the  court  In  a  case  Involving  the 
legality  of  a  catain  bonded  indebtedness 
of  a  local  corporation,  issued  by  authori^ 
of  the  mianimous  vote  of  the  stockholders  of 
the  corporation,  without  having  given  the  60 
days'  notice  provided  for  In  said  constitu- 
tional and  statutory  provisions,  supra;  and 
In  that  case,  after  a  most  full  and  exhaustive 
review  of  all  the  authorities  bearing  upon 
the  subject,  the  case  of  State  ex  rel.  Donnell 
Mfg..  Co.  V.  McGratb  was  taken  up,  discuss- 
ed, and  criticised,  and  the  rule  therein  an- 
nounced was  condemned  as  being  unsound, 
and  the  case  overruled  (Biesterer  v.  Land  & 
Lumber  Co..  160  Mo.  142.  61  S.  W.  238);  and 
BO  the  rule  will  be  here  announced  upon  ao- 
tborlty  of  the  Riester^r  Case,  without  fur- 
ther repetition  of  the  reasons  upon  which  it 
fiad  been  predicated,  that  corporations  In 
this  state  have  by  tiie  unanimous  concur- 


rence of  all  the  stockholders  thereof  in  meet- 
ing assembled,  the  right  to '  increase  their 
capital  stock  or  bonded  Indebtedness,  with- 
out the  necessity  of  going  ttirough  the  form 
of  giving  the  60-days  public  notice  of  the  time 
and  place  of  such  meeting,  as  the  Constitu- 
tion and  statute  designate,  when  all  the 
stockholders  express  a  waiver  of  such  re- 
quirement Buch  notice  could  have  served 
no  useful  purpose  whatever,  under  the  facta 
as  they  are  made  to  appear  In  this  particular, 
where  all  stockholders  of  relator  company 
were  present  and  participated  In  the  meeting 
called.  It  Is  our  opinion  that  the  60-days  no- 
tice does  not  apply  to  conditions  like  the 
present,  and  that  the  construction  of  a  con- 
stitutional or  a  statutwy  provision  should 
never  be  adopted  which  results  In  the  re- 
quirement of  useless  and  absurd  acts,  except 
where  its  terms  are  positive  and  unavoida- 
ble. 

Tlie  peremptory  writ  la  awarded.  iJl  con- 
car. 


STATE)  V.  BTTTLDB. 
(Snpreme  Conrt  of  Missouri,  DivUon  Rs.  S. 

Dec.  9,  1903.) 

CRIMINAL  LAW— ATTEMPT  TO  BRIBB  CITT  OF- 
FICBR— STATUTE— UUNIOIPAL  CORPORATIONa 
-CHARTER— ORDINANCE— REMOVAL  OP  QAR- 
BAQE-PUBLIC  WORK— POWER  TO  hST  CON- 
TRACT— INDICTllBNT-BURDEN  OF  PROOF- 
VERDICT. 

1.  Under  St.  Louis  Cltr  Charter,  art.  6,  |  27, 
providine  that  the  assemoly  shall  have  no  pow- 
er directly  to  contract  for  any  public  work  con- 
templated by  the  charter,  and  requiring  in  all 
cases,  except  in  case  of  anof^cy  work,  the 
board  of  pahlic  Improvements  to  let  out  all  such 
contracts  to  the  lowest  reaponeible  bidder,  and 
adding,  "any  other  mode  of  letting  out  or  con- 
tracting for  work  shall  be  held  as  ille^  and 
void,"  an  ordinance  placing  power  In  the  board 
of  health  to  contract  for  removal  and  disposal 
of  the  city  i^rbage  is  a  nnllity,  such  contract 
being  for  a  public  work. 

2.  St.  Louia  Gty  Charter,  art  3.  8  26.  cL  6. 
grants  the  city  assembly  power  to  pass  ordi- 
nances to  prevent  the  introduction  and  spread 
of  contsfiious  diseases,  and  to  secure  the  gen- 
eral health  of  the  inhabitants  by  any  measure 
necessary.  Another  clause  authorizes  the  as* 
sembly  to  pass  alt  such  ordinances  as  may  be 
expedient  in  maintaining  the  good  government 
health,  and  welfare  of  the  citiy.  Held,  that  an 
ordinance  placing  power  in  the  board  of  health 
to  contract  for  the  sanitary  disposal  of  the  city's 
garbage  is  a  nullity,  in  view  of  section  27. 
granting  power  to  the  board  of  public  improve- 
ments only  to  let  contracts  for  public  work,  and 
declaring  contracts  let  in  any  other  mode  Ille- 
gal and  void. 

3.  The  rule  that  when  the  diarter  of  a  mu- 
nicipal corporation  authorizes  somettiing  to  be 
done,  and  an  ordinance  undertakes  to  cany  out 
such  power,  courts  lean  towards  a  construction 
of  the  ordinance  which  irill  uphold  it,  has  no 
application  where  the  question  is  as  to  the  pow- 
er granted  in  the  charter  to  pass  the  ordinance. 

4.  If  there  is  a  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  in  the  charts  of 
a  city,  it  will  be  resolved  against  the  dty,  and 
the  exercise  of  the  power  denied. 

5.  The  absence  of  power  in  a  municipal  as- 
sembly to  pass  an  ordinance  can  never  be  sup- 
plied by  construction  or  acquiescence. 

6.  An  offer  of  money  to  a  member  of  the 
board  at  health  to  i»flmnn^      vote  on  the  1^ 
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tids  of  a  contract  for  th«  removal  of  tho  el^s 
saroage  doM  not  eoutitnte  an  attenqtt  to  bribe, 
under  Bev.  St.  1SS».  (  2081,  defining  bribery, 
and  section  2089,  declaring  that  everj  person 
who  flhall  offer  to  give  money  to  any  pnblic  of- 
ficer of  a  city  to  influence  hie  vote  on  "any 
queation  which  may  by  law  be  brought  before 
him  in  Ua  official  capacity"  shall  be  guilty  of 
an  attempt  to  bribe,  where  the  board  of  which 
the  officer  waa  a  member  had  no  power  to  let 
tbe  contract  concerning  which  the  oflfer  of  mon- 
ey was  made  to  influence  his  rote  in  favor  of  a 
certain  bidder. 

7.  Under  Rer.  St.  1809,  t  2089,  declaring  that 
areiy  person  who  shall  offer  to  give  money  to 
any  city  officer  to  influence  his  vote  on  any 
question  which  may  bv  Law  be  brought  before 
him  flhall  be  guilty  of  an  attempt  to  bribe,  a 
law  etFectire  at  the  time  of  the  offer  to  bribe 
la  meant;  and  the  completion  of  the  offense 
cannot  be  made  to  depend  on  future  action  of 
the  lawmakers,  who  might  possibly  some  time 
in  the  future  enact  a  law  waich  would  require 
the  officer  to  act  ou  questions  wliich  may  come 
before  him,  since  this  would  make  the  offense 
depend  on  a  contingency  which  might  never 
happen. 

8.  A  statute  defining  a  criminal  oflenae  mnit 
be  strictly  construed. 

9.  Ad  Indictment  for  attempted  bribery  of  a 
public  officer  cannot  be  predicated  on  Rev.  St. 
1899,  S  2089,  declaring  every  person  who  shall 
offer  to  give  money  to  any  public  officer  to  in- 
fluence his  TOte  on  any  qaestion  which  may  "by 
law  be  hroDght  before  him  in  hla  offldal  capac- 
ity" guilty  of  an  attempt  to  bribe,  where  there 
la  no  law  authorizing  the  queBtlon  on  which  he 
is  sought  to  be  iDtlnencea  hj  bribery  to  be 
brought  before  him. 

10.  In  a  prosecution  for  attempt  to  bribe  a 
public  offldal,  nnder  Ber.  St.  1899,  9  2089,  de- 
fiuing  tbe  offense,  and  making  it  a  material  ele- 
ment thereof  that  the  offer  to  bribe  shall  be 
on  a  question  which  may  by  law  be  brought  be- 
fore him  in  his  official  capacity,  the  burden  Is 
on  the  state  to  prove  beyond  a  reasonable  doubt 
that  the  offer  to  bribe  waa  made  after  the  ordi- 
nance  on  which  tht  indictment  waa  predicated 
went  into  effect. 

11.  When,  in  a  prosecution  for  attempt  to 
bribe  a  city  officer,  under  Rev.  St.  1899,  S  2089, 
defining  the  offense,  and  making  it  a  material 
element  thereof  that  the  offer  to  bribe  shall  be 
on  a  qnestion  which  may  by  law  be  brought  be- 
fore him  in  his  official  capacity,  a  verdict  of 
guilty  cannot  be  saatained  on  proof  by  the 
state  that  the  offer  was  made  on  or  before  tbe 
day  preceding  that  on  which  the  law  becaime 
effecnve. 

12.  A  city  ordinance  Is  not,  as  a  matter  of  law, 
effective  until  approved  by  the  mayor. 

13.  A  prosecution  for  attempted  bribery  of  a 
city  officer,  under  Uev.  St.  1809,  S  2080,  defin- 
ing the  offense,  and  making  it  a  material  ele- 
ment thereof  that  the  offer  to  bribe  shall  be  on 
a  qaestion  which  may  by  law  be  brought  be- 
fore him  in  his  official  capacity,  was  predicat- 
ed on  the  offer  liaving  been  made  to  Influence 
his  vote  on  a  contract  to  be  let  under  a  city  or- 
dinance. Held,  that  as  the  court  charged  the 
jury  that  they  were  not  required  to  find  that  the 
alleged  offer  to  bribe  was  made  after  there  was 
a  Talid  monicipal  ordinance  in  force,  by  which 
the  matter  might  be  brought  before  the  officer 
in  his  official  capacity,  in  order  to  convict,  a 
claim  by  the  state  that  the  jury  found  as  a 
fact  that  the  offw  was  made  after  the  approval 
of  the  ordinance  on  which  the  indictment  was 
predicated  Is  witbont  merit. 

Appeal  from  Circuit  Conrt;  Boone  Countr; 
Jno.  A.  Hockaday,  Judge. 

Bdward  Butler  was  convicted  of  attempt- 
ing to  bribe  a  dty  officer,  and  appeals.  Be- 
Tcned,  and  defendant  diacharged. 


T.  J.  Rowe  and  W.  M.  WIlllamB.  for  ap- 
pellant B.  0.  crow  and  Jot.  W.  Folk,  fbr 
the  State. 

FOX,  J.  The  indictment  in  this  cause  was 
flled  In  the  circuit  court  of  the  dty  of  St. 
Louis  on  April  6,  1902.  Judge  O'Neill  Ryan 
granted  tbe  defendant  a  change  of  venue 
from  the  Eighth  Judicial  Circuit,  and  trans- 
ferred the  case  to  the  circuit  court  of  Boone 
county,  where  it  came  on  for  trial  on  No- 
vember 10,  1902.  Tbe  indictment  charged 
the  defendant  with  attempting  to  bribe  Dr. 
Ueni7  N.  Chapman,  a  member  of  the  board 
of  health  of  St  Louis,  by  offering  him  $2,500 
if  be  would  vote,  as  a  member  of  said  board, 
to  accept  the  bid  of  the  St.  Louis  S.mitair 
Company  for  the  reduction  of  the  garbage  of 
the  dty.  Omitting  caption,  the  Indictment  Is 
BB  follows:  "The  grand  Jurors  of  the  state 
of  Missouri,  within  and  for  the  city  of  St. 
Louis,  now  here  in  court  duly  Impaneled, 
sworn,  and  charged,  upon  their  oath  present: 
That  on  or  about  the  twenty-ninth  day  of 
September  In  the  year  one  thousand  nine 
hundred  and  one  the  city  of  St  Louis  afore 
said  was  a  municipal  corporation  of  and  In 
the  aald  state  of  Missouri.  That  by  the  pro- 
visions of  its  charter  tbe  l^lslatlve  power 
of  said  city  was  vested  in  a  council  and  a 
house  of  •delegates,  styled  the  'Municipal  As- 
sembly of  the  City  of  St  louis,'  and  that  ev- 
ery ordinance  passed  by  a  majority  vote  of 
the  members  of  said  council  and  said  house 
of  delegates,  respectively,  and  approved  by 
the  mayor  of  said  city,  became  and  waE  an 
;  ordinance  and  law  of  said  city,  ten  days 
I  after  said  approval,  unless  an  emergency  was 
I  declared  to  exist  by  a  two-thirds  vote  of  the 
i  members  of  said  council  and  house  of  dele- 
gates, respectively,  in  which  event  such  ordi- 
nance became  and  was  a  law  of  said  dty 
from  and  after  the  date  of  such  approval  by 
said  mayor.  That  on  tbe  day  and  year  afore- 
said there  was  an  ordinance  and  law  of  said 
dty  which  had  been  theretofore  duly  passed 
by  a  majority  vote  of  the  members  of  said 
council  and  of  said  bouse  of  delegates  re- 
spectively, BO  constituting  tbe  municipal  as- 
I  sembly  of  said  dty  as  aforesaid,  known  and 
j  designated  as  'City  Ordinance  Number  20,- 
j  476,*  entitled  *An  ordinance  for  the  protec- 
!  tlon  and  preservation  of  the  public  health  by 
I  providing  for  tbe  sanitary  removal  of  oU 
slops,  offal,  garbage,  vegetable  matter,  and 
animal  matter  of  the  dty  of  St.  Louis,  by  a 
process  known  as  tbe  Merz  process,*  where- 
in it  was  ordained  by  the  said  munldpal  as- 
sembly of  said  dty,  among  other  things,  that 
the  board  of  health  of  said  dty  was  thereby 
authorized  and  directed  by  a  vote  of  a  major- 
ity of  its  members  to  provide  for  and  enter 
into  a  contract  for  the  sanitary  disposal  of 
all  slops,  offal,  garbage,  vegetable  matter, 
and  animal  matter  of  tiie  said  city  by  the 
Merz  process.  That  said  contract  should  be 
let  within  fifteen  days  from  the  approval  of 
■aid  ordinance.    That  within  fifteen  days 
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from  the  approval  of  said  ordinance  tbe  said 
board  of  health  shoold,  under  the  BQperrlsloa 
of  the  register  of  said  city,  cause  to  be  In- 
serted for  five  days,  In  the  newspapers  doing 
the  city  printing,  an  advertisement  asking 
for  sealed  proposals  for  the  disposal  of  all 
slops,  offal,  garbage,  vegetable  matter,  and 
animal  matter  of  said  dty  by  the  Men  pro- 
cess, In  accordance  with  the  provisions  of 
said  ordinance.  That  the  contract  aforesaid 
should  be  awarded  by  the  said  board  of 
health  to  the  best  bidder  therefor,  and  that 
the  said  board  of  health  should  have  the  right 
to  reject  any  and  all  bids.  That  in  the  body 
of  said  ordinance  an  emergency  was  express- 
ed and  declared  to  exist,  and  that  the  said 
municipal  assembly,  by  a  vote  of  two-thirds 
of  all  the  members  elected  to  each  bouse 
thereof,  directed  that  said  ordinance  should 
take  efCect  and  be  in  force  from  and  after  its 
approval  by  the  mayor  of  said  city,  on  the 
17th  day  of  September,  A.  D.  1901,  and  that 
said  ordinance  then  and  thereafter,  under 
the  provisions  of  the  charter  of  said  dty  as 
aforesaid,  became  and  was  a  law  of  said  dty 
of  St.  Louis.  That  by  the  provisions  of  the 
chartv  of  said  dty  there  bad  been  created, 
and  was  existing  at  the  time  of  the  passage 
and  approval  of  the  said  ordinance,  and 
thereafter,  a  board  of  health  of  said  dty  of 
St  Louis,  consisting  of  the  mayor  afore- 
said, the  presiding  officer  of  the  aforesaid 
council,  a  commissioner  of  police  of  said  city, 
an  officer  denominated  the  health  commis- 
sioner, and  two  regular  practldng  physicians; 
and  It  was  provided  by  ordinance  of  said 
dty  that  the  two  regular  practicing  physi- 
cians aforesaid  should  be  appointed  by  the 
mayor  of  said  dty,  and  such  appointment 
confirmed  by  a  two-thirds  vote  of  the  coundl 
aforesaid.  That  pursuant  to  the  provisions 
of  the  ordinance  and  law  aforesaid,  number- 
ed 20,476,  and  approved  September  17,  A,  D. 
1901,  and  within  fifteen  days  after  the  ap- 
proval of  the  said  ordinance  as  aforesaid,  to 
wit,  on  the  23d  day  of  September,  A.  D.  1001, 
the  said  board  of  health  did,  under  the  sitper- 
vialon  of  the  register  of  said  dty,  caue  to 
be  Inserted  for  five  days.  In  tbe  newspapers 
doing  the  dty  printing,  an  advertisement 
asking  for  sealed  proposals  for  the  disposal 
of  all  slops,  offal,  garbage,  vegetable  mat- 
ter, and  animal  matter  of  said  city  by  the 
Men  process,  in  accordance  with  the  provi- 
sions of  said  ordinance  and  law,  and  set- 
ting forUi  that  such  sealed  proposals  would 
be  received  at  tbe  office  of  said  board  of 
health  in  said  dty  on  Tuesday,  the  first  day 
of  October,  A.  D.  1901.  at  four  o'dot^  in  the 
afternoon  of  tliat  day,  at  which  time  such 
sealed  proposals  would  be  publicly  opened 
and  read.  That  at  the  time  of  the  passage 
and  approval  of  the  said  ordinance  numbered 
20.476,  and  for  a  long  time  prior  thereto  and 
thereafter,  at  the  said  dty  of  St  Louis,  one 
Henry  M.  Chapman  was  a  regular  practicing 
physician,  and  a  member  of  tbe  board  of 
health  aforesaid,  duly  appointed,  confirmed. 


and  qualified,  and  was  then  and  there  a  pub- 
lic officer  of  the  said  dty  of  St  Louis.  That 
under  tbe  provisions  of  the  aforesaid  ordi- 
nance and  law  of  said  dty  numbered  20,470^ 
the  said  Henry  M.  Chapman,  as  a  member  of 
said  board  of  health,  and  in  bis  official  ca- 
pacity and  character  as  such  member,  was 
authorized,  empowered,  directed,  and  requir> 
ed  to  give  hit  vot^  opinion,  Judgment  and 
decision  np<Hi  any  question,  matter,  and  ihw- 
ceedlng  which  might  by  law,  and  under  the 
provisions  of  the  said  ordinance,  be  brought 
before  the  said  board  of  health,  and  before 
him,  the  said  Henry  M.  Chapman,  in  bis 
said  official  capacity  and  character  as  a  mem- 
ber of  said  board  of  health,  and  particularly 
upon  the  question,  matter,  and  proceeding  of 
examining  and  considering  such  sealed  pro- 
posals as  might  under  said  ordinance  and 
law,  be  made  and  submitted  to  said  board 
of  health  for  the  sanitary  disposal  of  all 
slops,  offal,  garbage,  vegetable  matter,  and 
animal  matter  of  said  dty  by  tbe  Men  pro- 
cess, and  to  give  his  said  vote,  opinion,  Judg- 
ment and  decision  in  tbe  premises  either  to 
award  the  contract  provided  for  by  the  said 
ordinance  and  law  to  the  best  bidder  there- 
for, or  to  reject  any  and  all  bids  thaetca,  as 
aforesaid.  That  at  the  said  dty  of  St.  Louis, 
and  on  or  about  tbe  twenty-ninth  day  of 
September  in  the  year  one  thousand  nine 
hundred  and  one  aforesaid,  one  Edward  But- 
ler, well  knowing  the  premises,  and  then  and 
there  well  knowing  thiat  tba  said  Henry  M. 
Chapman  was  then  and  tbere  a  monber  of 
the  said  board  of  health,  and  a  public  officer 
as  aforesaid,  and  then  and  there  unlawfully, 
c<»Tuptly,  and  feloniously  devising,  contriv- 
ing, and  intending  to  corruptly  influotce  tbe 
vote,  opinion.  Judgment  ^nd  dedsion  of  tbe 
said  Henry  M.  Cbapman,  In  his  said  official 
capadty  and  character  as  a  member  of  the 
said  board  of  taealHi  and  as  a  public  office 
as  aforesaid,  upon  a  question,  matter,  cause, 
and  proceeding  which  might  by  Utw  be 
brought  b^ore  him,  the  said  Henry  M.  Chap- 
man, in  his  offldal  capadty  and  character  as 
aforesaid,  did  then  and  tlwre  nnlawfoUy, 
corruptly,  and  feloniously  oflFa  and  attempt 
to  bribe  falm,  the  said  Henry  M.  Chapman, 
public  officer  as  aforesaid;  and.  In  such  ofter 
and  attempt  to  bribe,  he,  the  said  Edward 
Butler,  then  and  there  well  knowing  the 
Iffemisea  as  aforesaid,  and  thai  and  time 
well  knowing  that  tbe  said  Henry  M.  Cbap- 
man was  then  and  there  a  member  of  tbe 
said  board  of  health  and  a  public  officer  as 
aforesaid,  did  then  and  tiiere  imlawfully, 
corruptly,  and  Celonlously  propose  and  offer 
to  give  blm,  the  said  Henry  M.  Chapman, 
public  officer  as  aforesaid,  a  large  sum  of 
money,  to  wit  the  sum  of  tw^ty-flve  hun- 
dred dollars,  as  a  bribe  and  inducement  to 
blm,  tbe  said  Henry  M.  Chapman,  public  (rfB- 
cer  as  aforesaid,  that  be,  the  said  Henry  M. 
Chapman,  In  bis  official  capadty  and  char- 
acter as  a  member  of  the  said  board  of  health 
as  aforesaid,  ahoold  and  would  give  bla  viite, 
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optulon,  Jadgment,  and  declston  In  faTor  of 
awarding  the  contract  provided  for  In  the 
Bald  ordinance  and  law,  numbered  20,476,  to 
the  8t  LouIb  Sanitary  Company,  a  corpora- 
tion, which  aald  St  Lonla  Sanitary  Oompany, 
a  corporation  aa  aforesaid,  warn  then  and 
there,  aa  averred  by  him,  the  aald  Bdward 
Butler,  about  to  make,  deliver,  and  aabmit 
to  tlfe  said  board  of  health  a  sealed  proposal 
and  bid  for  the  sanitary  disposal  of  all  slops, 
offal,  garbage,  vegetable  matter,  and  animal 
matter  of  said  city  of  St  Louis  by  the  Men 
process,  in  accordance  with  the  provisions  of 
the  ordinance  aforesaid,  pursuant  to  the  ad- 
vertisement aforesaid.  Contrary  to  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state." 

Upon  the  trial  of  this  cause,  the  testimony 
directly  applicable  to  the  cliarge  in  the  in- 
dictment was  snbstantlaUy  as  follows: 

The  St.  Louis  Sanitary  Company  had  the 
contract  for  the  reduction  of  the  garbage  of 
the  city.  This  contract  expired  in  November, 
1901.  At  the  tune  the  defendant  saw  Dr. 
OhBinnaii,  the  sanitary  company  was  seeking 
to  BBCure  the  new  contract  to  be  let  upon  the 
expiration  of  the  old.  The  sanitary  com- 
pany received  some  (65,000  a  year  for  gar- 
bage reduction  under  the  old  contract  The 
Bxcelsior  Company  had  the  contract  from 
the  city  of  hauling  the  garbage  to  the  reduc- 
tloa  works.  The  defendant,  Edward  Butler, 
was  the  owner  of  186  shares  of  stock  in  the 
8t  Loots  Sanitary  Company,  and  was  large- 
ly Interested  In  the  Excelsior  Hauling  Com- 
pany, and  materially  represented  It  The 
St  Lonla  Sanitary  Company  paid  the  defend- 
ant; Bntlor,  a  salary  of  $2,500  a  year  In  order 
to  promote  **goo&  feeling  between  the  haul- 
ing company  and  the  sanitary  company." 
On  September  80,  1901,  the  St.  Louis  Sani- 
tary Company  made  a  contract  with  the  Ex- 
celsior Hanllnc  Oompany  whereby  the  san- 
itary company  agreed,  if  it  secured  the  con- 
tract from  the  for  the  reduction  of  gar- 
bage, after  the  expiration  of  the  contracts 
It  then  held,  the  sanitary  company  would  pay 
the  Bxcelsior  Hauling  Company  $45,000  in 
cash,  and  the  further  sum  of  $17,000  a  year 
for  each  of  the  three  years  to  be  covered  by 
said  contract  On  July  30,  1001,  there  was 
introduced  In  the  city  council  of  the  dty  of 
St  LoQls  an  ordinance  providing  for  the 
protection  and  preservation  of  the  public 
health  by  providing  for  the  sanitary  disposal 
of  all  slops,  ofTal,  vegeteble,  and  animal  mat- 
ter of  the  city  of  St  Louis  by  a  process 
known  as  the  Mere  process,  and  authorizing 
the  board  of  health  to  advertise  for  bids  for 
the  aanltery  reduction  of  garbage,  and  award 
the  contract  to  the  best  bidder.  This  ordi- 
nance was  passed  and  signed  by  the  presi- 
dent of  the  council  on  September  11,  1001, 
and  signed  by  the  speaker  of  the  house  of 
driegates  on  September  18,  1001.  The  emei^ 
gency  clause  was  passed  by  the  necessary 
vote  to  have  the  ordinance  go  Into  effect  at 


once.  On  September  17,  1901,  the  mayor  re- 
ported to  the  council  that  he  had  signed  the 
ordinance^  The  board  of  health  thus  author- 
ised to  let  the  contract  for  the  sanitary  re- 
duction of  garbage  was  composed  of  Dr.  M. 
C.  Sterkloff,  Dr.  Albert  Merrill,  Dr.  H.  N. 
Chapman,  Mr.  Andrew  Blong,  Hon.  Joseph 
Homsby,  president  of  the  city  council,  and 
Hon.  Bolla  Wells,  the  mayor  of  the  city. 

Dr.  Henry  N.  Chapman  testified  In  respect 
to  the  attempted  bribe,  as  follows:  "Q.  Do 
yon  know  the  defendant  Edward  Butler? 
A.  Yes,  sir.  Q.  I  will  ask  you  whether  or 
not  you  saw  the  defendant  Edward  Butler, 
on  or  about  the  16th  or  17th  of  September. 
1901?  A.  I  did.  Q.  If  so,  where  dtd  you  see 
him?  A.  I  saw  him  at  that  time  In  my  office. 
Q.  In  your  office  at  your  house?  A.  At  my 
house;  yes,  sir;  the  only  office  I  have.  Q. 
What  time  of  day  was  It  when  he  came 
tliere?  A-  It  was  twilight  J«8t  in  the  even- 
ing; probably  six  or  seven  o'clock.  Q.  Will 
you  state,  doctor,  all  that  passed  between  yon 
and  the  defendant  on  that  occasion— what  he 
said  and  what  you  said?  A.  Mr.  Butler  was 
in  the  front  room  of  my  place — the  front  of- 
fice—when I  was  sent  In.  I  did  not  open  the 
door.  He  came  In— some  one  let  him  in— and 
I  followed  Into  the  room  after  him.  We 
shook  bands,  and  he  began  to  speak  about 
the  garbage  reduction  works  In  South  St. 
Louis,  telling  me  what  a  very  fine  place  it 
was,  all  of  which  X  appreciated,  for  I  bad 
seen  It  and  he  told  me  of  the  great  expense' 
that  the  sanltery  company  had  been  put  to 
In  fitting  up  these  works,  and  how  it  was 
the  most  complete  works  In  the  United 
Stetes,  and  how  perfectly  they  were  ready  to 
take  and  handle  any  amount  of  garbage;  and 
be  then  went  on  to  veafc  of  the  ordinance 
that  had  been  passed  tor  a  new  garbafie  con- 
tract He  said:  *Onr  company  Intends  to 
put  in  a  bid,  and  we  would  like  to  get  It' 
He  said:  'In  fact  we  tblnk  It  Is  due  ns. 
We  have  worked  there  for  ten  years  and 
made  no  money,  and  the  city  rather  owes  It 
to  us  to  throw  It  our  way  if  possible.*  I 
said  to  him  that  If  there  was  more  than  one 
bid  the  board  of  health  would  be  compelled 
to  give  It  to  the  lowest  bidder,  and  that  If 
he  vras  the  lowest  bidder-lf  his  bid  was 
the  lovrest— of  course,  he  would  get  It  He 
then  went  on  to  speak  of  the  terms  of  the 
ordinance,  and  be  said:  Ton  know,  doctor, 
that  In  the  ordinance  It  calls  for  a  $50,000 
cash  bond  to  be  put  up  by  the  bidder  who 
is  successful  In  receiving  the  bid.  Tou 
know,'  he  said.  *thls  $50,000  Is  Ihtended  to 
cover  the  faithful  completion  of  the  works.' 
He  said.  Ton  know  we  have  tba  comi^ete 
works  down  there,  and  therefore  this  cash 
bond  will  not  have  to  stay  up  very  long;  and 
at  the  time  this  comes  down,  and  the  board 
ct  healtii  signs  the  release  and  takes  It 
down,  I  would  like  to  eoms  to  you,  doctor, 
and  make  yon  a  present  of  twenty-flve  hun- 
dred dollars,  B  you  vrlll  vote  for  our  compa- 
ny to  get  this  contract'  Z  said:  *Ur.  Batler. 
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I  can't  do  ttiat    It  would  not  be  money  that 
I  conid  take  and  spend  with  any  satisfaction 
to  myself,  and  I  can't  do  it*   He  then  said.' 
•Well,  doctor,  I  will  see  you  again,'  and 
■book  hands  with  me  and  left  the  house.  Q. 
That  was  about  what  day?   A.  I  would  fix 
that  date  around  about  the  letb  of  Septem* 
ber,  1901.    Q.  When  did  you  next  see  the 
defendant?   A.  I  didn't  see  him  again  until 
around  about  the  1st  of  November  of  the 
same  year.  Q.  Where  did  you  see  blm  then? 
A,  In  the  same  room— in  the  same  place.  Q. 
Describe  bow  be  came  in,  what  he  did,  what  ; 
be  said,  and  what  yon  said  to  mm?    A.  It 
occurred  in  the  same  room  in  which  the  pre-  \ 
vlouB  interview  occurred.    When  I  went  into  | 
the  room,  Mr.  Butler  was  standing  in  a  dim  ; 
light   There  was  no  light  In  the  house,  but  ; 
in  front  'of  my  house  Is  a  gas  lamp  which 
reflects  distinctly  into  the  office,  and  shows  i 
up  fairly  a  good  deal  of  light;   plenty  of 
light;   enough  to  recognize  people  in  the 
room.   When  I  stepped  in  be  was  standing 
close  to  the  folding  door  that  separated  the  | 
two  rooms.    I  walked  up  and  says,  'Good  | 
evening,  Mr.  Butler.'    He  responded,  and  , 
ihoQ  peered  about  the  room,  and  says  to  me,  ' 
*Doctor,  I  am  a  man  of  my  word,  and  I  am  ; 
here;'  and  be  held  toward*  me  a  roll  of  faion- 
ey.   I  said,  'Mr.  Butler,  I 'thought  I  made  it 
plain  to  you  that  I  would  not  take  that 
money.'    He  said,  "Well,  doctor,  you  are  not  ! 
a  millioualre;'  and  I  says,  'No,  I  am  not  a 
millionaire;  and,  further  than  that,  I  could 
use  and  place  every  peony  of  the  money 
yon  are  offering  to  me,  but  I  won't  take  it 
and  I  can't  use  it'   He  then  appeared  to  get 
somewhat  excited,  and  said,  'Well,  doctor, 
you  are  one  man  In  a  million;'  and  be  turned 
and  said,  'I  hope  yon  won't  hold  it  against 
me.'   I  said,  'No,  Mr.  Butler;  I  suppose  ac-  ■. 
cording  to  your  lights  It  is  right  but  accord-  ; 
Ing  to  my  lights  it  Is  wrong.'    He  said,  *If  ; 
I  can  ever  do  anything  for  you,  call  on  me;' 
tiod  he  said,  'Good  evening,'  and  stepped  out 
Q.  How  are  you  able  to  state  the  mth  of 
September  as  tbe  date  upon  which  this  first 
Interview  occurred?   A.  I  don't  quite  know 
bow  far  I  can  proceed  in  answering  that.  Q.  \ 
Well,  proceed  as  far  as  you  can,  and  we  will  | 
determine  bow  successful  you  Iiave  been.  | 
A.  On  September  22d  tbe  wife  of  a  very  ! 
dear  friend  of  mine  returned  from  Europe  ' 
to  St  Louts— Mrs.  Bell.   I  bad  told  her  bus-  j 
band—   I  had  told  ber  husband  previous  to 
*ier  returning.   The  date  of  telling  her  hus- 
band was  on  Monday,  and,  if  I  recollect  it 
properly,  tbe  Monday  preceding  ber  return 
to  St  Loola  was  the  ICtb  of  September.  Q. 
Yoa  then  fix  tbe  16th  of  September  by  reason 
of  your  having  told  some  one  of  this  occur- 
rence between  tbe  defendant  and  yourself? 
A.  ¥e8,  sir.   Q.  Now,  when  was  It  that  you 
told  tbis  person  of  tbe  occurrence?  A.  I  told 
him  definitely  on  the  Monday  preceding  tbe  ' 
retmi  of  his  wife  from  Europe.   Q.  His  wife 
returned  on  the  22d?   A.  Yes.  sir.    Q.  And  ' 
yon  told  your  friend  definitely  on  the  Mon<  i 


day  before  her  return?  A.  Tea,  sir.  Q.  Do 
you  know  what  day  of  the  we^  the  22d  of 
Uist  year  was?  A.  My  recollecUon  was  It 
was  Sunday.  Q.  Then,  according  to  that, 
the  16tb  would  be  on  Monday?  A.  That  is 
my  recollection  of  it  Q.  So  that  yon  are 
quite  positive,  are  yon  not  that  this  oc- 
currence took  place  on  the  16th  of  Septem- 
ber? You  haven't  very  much  doubt  aftout 
that  have  yon?  A.  Not  very  much  doubt 
about  that  It  was  on  or  about  tbe  16th.  Q. 
Yes;  you  are  quite  positive  that  it  was  on 
tbe  ICth?  A.  On  or  about  tbe  16th.  Q.  Very 
well.  You  have  said  that  you  told  your 
friend  whose  wife  returned  on  the  22d  of 
this  occurrence  on  the  Monday  before  ber  re- 
turn. Do  I  understand  that  to  be  tbe  same 
date  on  which  you  had  tbis  Interview  wltb 
Mr.  Butler?  A.  I  state  that  the  Interview 
with  Mr.  Butler  was  on  or  about  the  16tb. 
and  I  definitely  told  him  about  It  on  tbe  16tb. 
That  is  what  I  stated.  Q.  You  told  your 
friend  then?  A.  Yes,  sir.  Q.  Then  it  must 
have  occurred  before  you  told  your  friend? 
A.  It  must  have;  yes,  sir.  Q.  If  It  occurred 
on  tile  lOtb,  then  you  told  your  friend  on  tbe 
mine  day  that  it  occurred— of  course,  at  a 
later  hour  than  this  occurrence.  It  occurred 
about  dark,  didn't  it?  A.  Along  about  dtuk. 
Q.  So  you  told  your  friend  during  tbe  even- 
ing of  the  16tb?  A.  Yes,  sir.  Q.  You  say 
here  positively  that  you  told  your  friend  of 
tbis  occurrence  as  early  as  the  16th  of  Sep- 
tember, don't  you?  A.  Yes,  sir.  Q.  There- 
fore your  Interrlew  with  Mr.  Butier  most 
have  occurred  before  yon  told  your  MendT 
A.  Yes,  sir." 

The  wife,  servant  and  cook  of  Dr.  Chap- 
man testified  to  defendant's  visits  to  the 
house  of  the  doctor. 

Dr.  Albert  Merrill,  also  a  memtier  of  t':e 
board  of  health,  over  tbe  objections  of  de- 
fendtint,  testified  that  the  defendant  ap- 
proHcUed  him  and  said,  "When  the  contract 
is  approved  and  becomes  a  law,  I  will  make 
you  a  present  of  twentj-four  hundred  dol- 
lars." It  further  appears  from  this  doctor's 
testimony  that  the  defendant  visited  him 
twice.  Tbe  second  time,  he  says,  tbe  defend- 
ant had  In  bis  band  what  appeared  to  be  a 
quantity  of  gold  coin  and  billa  As  to  these 
visits,  as  testified  by  Dr.  Merrill,  no  precise 
date  was  fixed.  One  of  them  was  fixed  at 
about  the  29tb  of  September. 

On  the  part  of  tbe  defendant  the  tratlmony 
tended  to  abow  that  the  St  Louis  Sanitary 
Company  was  tbe  only  corporation  or  Indi- 
vidual possessing  a  plant  in  the  city  of  St 
Louis  that  could  do  the  work  required  by 
the  ordinance.  It  tended  to  show  that  it  was 
a  physical  Impossibility  for  another  plant  to 
be  constructed  within  the  time  required.  It 
was  claimed  for  tbe  defendant  tliat  there 
was  uo  occasion  tor  him  to  offer  a  bribe  to 
the  members  of  the  txmrd  of  liealtb,  as  the 
contrnct  necessarily  would  have  to  be  let  to 
tbe  St  Louis  Sanitary  Company. 

Defendant  testified  In  his  own  behalf.  H« 
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imqiiaUfledly  denied  vlsltlDg  Dr.  Cbapman 
during  the  nwnth  ot  September,  1901,  u  wai 
detailed  by  the  doctor.  He  further  states 
that  he  was  lU  nearly  all  ttie  month  of  Scv- 
temb^r,  and  nnaUe  to  leave  ttie  house. 

James  J.  Butler  and  Bdward  Butler,  Jr., 
tistUted  substantiaUy  tbat  their  father,  the 
defendant  In  this  cause,  was  on  the  16tti  of 
S^tember,  1801,  confined  to  his  room  by 
sickness.  It  Is  also  disclosed  by  the  record 
that  witness  Dr.  Chapman,  to  whom  It  Is 
charged  the  Inlbe  was  offned,  did  not  dls< 
close  what  bad  tranqpLrad  between  the  de- 
fendant and  himself  to  the  board  of  health, 
tbe  drcult  attorney,  or  his  assistants,  or  to 
any  one  else  w^  would  probably  undertake 
to  baTO  the  defendant  prosecuted  for  the  of- 
fense of  attempted  bribery,  until  some  time 
in  Ihe  winter  or  spring,  when  he  was  called 
before  tbe  grand  Jury  and  related  the  conver- 
sation with  tbe  defendant 

This  is  a  sufficient  recitation  of  the  tacts 
to  Astermlne  the  legal  propositions  InTolved. 

At  the  close  of  tbe  evidence  tbe  court  In- 
structed the  jury,  and  the  cause  was  submit 
ted  to  them  for  th^r  consldersllon.  It  will 
answ«  no  needful  purpose  to  burden  this 
opinion  by  Inserthig  the  Instructions.  Such 
of  them  as  demand  discussion  will  be  noted 
during  the  progress  of  the  opinion.  The  jury 
retomed  a  verdict  of  guilty,  and  assessed  de- 
fendanf  B  punishment  at  three  years'  imprls* 
onmient  in  the  penitentiary.  In  proper  time, 
motions  for  new  trial  and  in  arrest  of  judg- 
ment were  filed,  which  were  by  the  court 
overruled,  and  tbe  defendant,  in  due  form, 
prosecuted  his  appeal,  and  this  cause  ts  now 
before  us  for  review. 

TblK  is  a  criminal  charge  for  attempted 
bribery.  The  Indictment  Is  predicated  upon 
sections  2uB4,  2089.  Bev.  St  1899.  The  for- 
ma section  defines  the  completed  offense, 
and  the  latter  bas  application  to  an  attempt 
to  commit  the  offense,  as  defined  by  the 
former.  As  applicable  to  this  case,  the  of- 
fense may  be  'defined  as  follows:  "Bvery 
person,  who  bIibU  directly  or  Indteectly  [offer 
to]  •  •  •  give  any  money  •  •  •  to 
any  •  •  •  public  officer  of  this  state  or, 
♦  •  •  dty  thereof  •  *  •  with  intent  ' 
to  influence  his  vote,  opinion,  judgment  or 
decision  on  any  question,  which  •  *  • 
may  by  law  be  brought  before  him  in  his 
official  capacity."  shall  be  guilty  of  an  at- 
tempt to  bribe.  Tbe  elements  of  the  offense, 
as  denounced  by  this  statute,  are,  first,  there 
must  be  a  public  officer  of  the  state  or  city 
thereof;  second,  that  the  offer  must  be  made 
with  Intent  to  Influence  tbe  vote,  opinion, 
judgment  or  decision  of  such  public  officer; 
third,  that  the  vote,  opinion,  judgment  or 
decision  must  be  In  respect  to  some  question 
which  may  by  law  be  brought  before  tbe 
public  officer  in  his  official  capacity.  To  con- 
stitute this  offense,  all  the  elements  herein 
noted  must  be  sbown  to  exist,  and  tbe  ab- 
lence  of  either  one  of  them  would  be  fatal 


to  this  charge,  because  not  within  tbe  terms 
of  the  statute  deSning  toe  offense. 

The  most  vital  question  presented  in  this 
cause  for  consideration  la  Involved  In  the 
first  contention  of  appellantr-tbat  thwe  was 
no  law  In  force  at  the  time  of  the  alleged  at- 
tempted bribery,  In  respect  to  a  subject-mat- 
ter, which  imposed  the  burden  of  any  action, 
vote,  opinion.  Judgment,  or  dedslon  on  the 
public  oflk«r.  This  contention  Is  predicated 
upon  two  theories:  First  that  under  the  pro- 
visions of  the  charter  of  the  dty  of  St. 
Louis  there  was  no  authority  in  the  assembly 
to  adopt  the  ordinance  introduced  In  evi- 
dence, authorizing  tbe  board  of  health  to 
let  the  contract  for  the  sanitary  disposal  ot 
garbage  collected  from  the  puUlc  streete  and 
alleys  of  the  city  and  from  private  iffemtses; 
second,  that  the  testimony  failed  to  show 
thst  at  the  .date  of  the  alleged  attempted 
bribery  the  ordinance  authorizing  the  letting 
of  the  contract  tor  the  removal  of  the  garb- 
age had  been  ^^noved  and  signed  by  the 
mayor,  and  tor  that  reason  there  was  no 
ordinance  In  existence  at  the  time  the  alleged 
offer  was  made.  These  are  the  propositions 
confronting  us.  This  case  should  not  and 
will  not  be  made  an  exception.  The  rules  of 
law  should  not  be  relaxed  to  reverse  it  nor 
Bbonld  they  be  extended  to  affirm  It  The 
law  must  be  unlv^sal  In  Its  application,  and. 
as' applicable  to  this  case,  fairly  and  reason- 
ably interpreted,  must  at  .last  be  the  solution 
of  the  qo^tlons  involved. 

Ordinance  2(^476.  introduoed  in  evidence,  so 
far  as  pertinent  to  the  discussion  of  the  ques- 
tions presCTted,  provides  as  foltows: 

"Section  1.  The  words  *sIop8,  offal,  garb- 
age, vegetable  matter  and  animal  matter* 
referred  to  in  tills  ordinance,  shall  be  con- 
strued to  mean  the  refuse  matter  from  Uteb- 
ens,  pantries,  dining  rooms  and  other  parte 
of  hotels,  resteurants,  boarding  houses,  tene- 
ment houses,  dwelling  bouses,  the  public  In- 
stitotions  belonging  to  the  city  of  Saint 
Louis,  market  houses,  private  hospltols  and 
club  houses,  the  animal  refuse  from  slaugh- 
ter houses,  tbe  refuse  garbage  and  animal 
matter  from  butcher  shops  and  meat  shops 
I  and  vegeteble  stands,  the  refuse,  fruit  and 
vegetebles,from  stores  and  commission  bous- 
es, tbe  refuse  animal  matter  from  poultry 
stores,  the  refuse  animal  and  vegetable  mat- 
ter from  grocery  stores,  the  refuse  from  flsb 
stores,  all  dead  animals,  Including  dogs,  cats, 
goats,  sheep,  fowls,  horses,  jnules,  steers, 
cows  and  bulls  that  may  be  collected  from 
the  streets,  alleys,  parks  or  from  private 
premises  In  the  dty  of  Saint  Louis. 

"Sec.  2.  The  board  of  health  of  tbe  dly  of 
Saint  Louis  Is  hereby  authorized  and  direct- 
ed, by  a  vote  of  a  majority  of  ite  members, 
to  provide  for  and  enter  into  a  contract  for 
tbe  sanitary  disposal  of  all  slops,  offal,  garb- 
age, vegetable  matter  and  animal  matter  of 
the  dty  of  St  Louis  by  the  'Merz  process.' " 
The  other  provisions  of  the  ordinance  re- 
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late  to  the  details  of  the  contract,  Its  nature, 
daratlon,  etc.,  which  are  not  essential  to  the 
determination  of  the  questl<Hi0  before  oa; 
bence  no  necesBl^  tor  bnrdralng  this  <9liilOD 
with  tbem. 

The  charter  of  the  dty  created  the  mnnicl-. 
pal  assembly,  and  all  the  powers  of  such  as- 
sembly must  emanate  from  the  charter.  It 
Is  the  origin  of  all  the  powers  vested  In  the 
assembly,  and  every  act  of  the  leglslatlTe  de- 
partment of  the  dty  governm^it  must  find 
support  for  the  acts  performed  by  the  express 
or  Implied  powers  granted  the  mnnldpallty 
in  its  charter.  The  power  of  the  board  of 
health  to  contract  for  the  disposal  of  garbage 
collected  from  the  various  places  In  the  dty 
must  find  support  In  the  grant  of  such  power 
by  the  charter,  and,  If  sach  power  is  not 
granted  by  the  charter  of  the  city,  then  we 
take  It  that  the  proposition  la  too  plain  for 
discussion  that  an  ordinance  by  the  assembly 
authorizing  the  exerdse  of  such  power  by  the 
board  of  health  would  be  absolutely  without 
any  legal  force  or  eCTect. 

The  powers  granted  in  the  charter  npon 
which  counsel  for  the  state  insist  that  this  or- 
dinance Is  properly  predicated  are  contained 
in  the  following  provisions  of  the  charter: 
Section  2B,  d.  e,  provides:  "To  establlah  and 
enforce  quarantine  laws  and  regulations;  to 
prevent  the  Introduction  and  spread  of  conta- 
gious diseases;  to  establish  and  regulate  hos- 
pitals, and  to  secure  the  general  health  of 
the  inhabitants  by  any  measure  necessary." 
The  general  welfare  danse  of  section  20  pro- 
vides: "Fiually,  to  pass  all  such  ordinances, 
not  Inconsistent  with  the  provisions  of  tills 
charter  or  the  laws  of  the  state,  as  may  be 
expedient,  in  maintaining  the  peace,  good  gov- 
ernment, health  and  welfare  of  the  city,  its 
trade,  commerce  and  manufactures,  and  to 
enforce  the  same  by  fines  and  penalties,  not 
exceeding  five  hundred  dollars,  and  by  forfd- 
tures  not  exceeding  one  thousand  dollars." 
Clause  2  of  section  26  provides  that  the  mu- 
nicipal assembly  shall  have  the  power,  by  or- 
dinance, "to  establish  and  maintain  a  sanitary 
■yatem,  a  system  of  police  and  a  Are  d^iiart- 
ment" 

Appellant  challenges  the  power  to  author^ 
Ize  the  board  of  health  to  contract  for  the  dis- 
posal of  the  garbage  under  the  foregoing  pro- 
visions of  the  charter.  This  contention  Is 
based  npon  section  27,  art  6,  of  the  charter, 
which  provides:  "The  assembly  shall  have 
no  power  directly  to  contract  for  any  public 
work  or  improvement,  or  repairs  thereof,  con- 
templated by  this  charter,  nor  to  fix  the  price 
or  rate  therefor;  but  in  all  cases,  except  in 
case  of  emergency  work  or  necessary  repairs 
requiring  prompt  attention,  the  board  of  pub- 
lic improvements  shall  prepare  and  submit  to 
the  assembly  an  ordinance,  with  an  estimate 
of  the  cost  indented  thereon  by  the  president 
of  the  l}oard,  aotborizlng  the  doing  of  any  pro- 
posed work,  and,  under  the  direction  of  the 
ordinance  authorizing  the  same,  shall  adver- 
Um  toe  bida,  in  the  papera  doing  the  dty 


printing,  three  times,  the  last  publication  to 
be  at  least  ten  days  before  the  day  appointed 
for  the  opening  of  the  bids,  stating  the  gen- 
eral nature  of  the  work  to  be  done  and  the 
time  and  place  when  the  bids  will  be  recdved. 
and  shaU  let  out  said  work  by  contract  to  the 
lowest  responsible  bidder."  This  provision  la 
emphasized  by  the  positive  and  emphatic  dec- 
laration: "Any  other  mode  of  letting  ont  or 
contracting  for  work  shall  be  held  as  illegal 
and  void."  It  is  apparent  that  these  two  con- 
flicting contentions  In  respect  to  the  powers 
granted  by  the  provisions  of  the  charter  here- 
in' quoted  sharply  present  the  question  aa  to 
the  proper  interpretation  of  the  charter  provi- 
sions. The  garbage  designated  In  this  cause, 
to  be  disposed  of  by  the  dty,  includes  that 
collected  from  the  public  streets,  alleys,  and 
similar  places,  as  well  as  from  private  prem- 
ises. There  is  no  dispute  that  the  removal 
and  disposition  of  It  Is  paid  for  out  of  the  dty 
treasury,  and  the  question  upon  this  partlen- 
lar  contention  Is  narrowed  down  to  the  appli- 
cation of  the  terms  "public  work,"  as  used  in 
section  27,  art  6,  of  the  charter.  If  the  terms 
"public  work,"  as  nsed  in  section  27  of  the 
charter,  are  applicable  to  the  work  of  remov- 
ing garbage,  then,  if  the  provisions  of  section 
27,  art  6,  of  the  charter  mean  anything,  there 
can  be  bnt  tme  conclnalon  reached,  and  that  to 
that  the  mnnldpal  assembly  is  absolutely  pro- 
hibited from  authorizing  the  board  of  health 
to  contrad  for  the  removal  and  disposal  of 
such  garbage.  If  the  removal  and  disposal  of 
garbage  is  a  dass  of  public  w^k  contemplat- 
ed by  section  27,  supra,  it  follows  that  as  to 
that  work,  there  Is  an  express  provision  Id 
the  charter  aa  to  where  the  power  is  vested  to 
contract  for  the  performance  of  it,  and  the 
manner  of  letting  the  contract  It  will  be  ob- 
served that  the  provisions  of  the  charter  to 
which  our  attention  has  been  Invited  by  coun- 
sel for  the  state,  In  section  26,  art.  3,  only  con- 
fer the  power,  if  at  all,  by  Implication,  to  au- 
thorize the  making  of  this,  contrad  by  the 
board  of  health.  The  law  is  well  settled,  and 
clearly  stated  by  Judge  Dillon  in  his  work  on 
Munldpal  CcHporatlons,  that  where  the  char- 
ter  expressly  provides  how  the  act  shall  be 
performed,  a  general  provision  which  only 
confers  the  power  by  Implication  cannot  abro- 
gate the  limitations  contained  In  the  q>edal 
provisions  applicable  to  the  method  of  per- 
forming the  act  In  treating  of  this  subjed, 
Judge  Dillon  says:  "Munldpal  charters  or  In- 
corporating acts  are  sometimes  silent  as  to  the 
power  to  pass  by-laws  or  ordinances,  and 
where  this  Is  the  case  the  mnnldpal  body  has 
the  power.  Incidental  to  all  ctn^rations,  to 
enact  appropriate  by-laws.  Occasionally  the 
charter  or  incorporating  act  without  any  spe- 
dfic  enumeration  of  the  purposes  for  which 
by-laws  may  be  made,  contains  a  general  and 
comprehensive  grant  of  power  to  pass  all  such 
as  may  seem  necessary  to  the  well-being  and 
good  order  of  the  place.  More  frequmtly, 
however,  the  charter  or  Incorporating  ad  an- 
tliorlsea  the  enactmoit  of  by-Iawa  In  cwCaln 
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spedfled  cases,  and  for  certain  purposes;  and 
after  tbls  specific  enumeration  a  general  pro- 
vision Is  added,  that  the  corporation  may 
make  any  other  by-laws  or  regulations  neces- 
sary to  Its  welfare,  good  order,  etc.,  not  Incon* 
Bistent  with  the  Oonatltutlon  or  laws  of  the 
state.  This  difference  Is  essential  to  be  ob- 
served,  (or  the  power  which  the  corporation 
would  possess  under  what  may,  (or  conren- 
lence,  be  termed  'the  general  wel^e  clause,' 
K  it  stood  alone,  may  be  limited,  qualified,  or, 
when  such  intent  is  manifest,  impliedly  taken 
away,  by  provisions  apecUylng  the  particular 
purposes  for  which  by-laws  may  be  made.  It 
la  clear  tliat  the  general  clause  can  confer  no 
authority  to  abrogate  the  limitations  contain- 
ed In  special  provisions.  When  there  are 
both  special  and  general  provisions,  the  power 
to  pass  by-laws  under  the  special  or  express 
grant  can  only  be  exercised  in  the  cases  and  to 
the  extent,  as  respects  those  matters,  sllowed 
by  the  charter  or  Incorporating  act;  and  the 
power  to  pass  by-laws  under  the  general 
clause  does  not  enlarge  or  annul  tbe  powor 
conferred  by  the  special  provisions  in  relation 
to  their  various  subject-matters."  DIL  Mnn. 
Corp.  (4th  Ed.)  pp.  392,  898. 

There  is  only  one  way  to  settle  this  ques- 
tion. That  is,  to  apply  the  reasonable  and 
ordinary  rules  of  interpretation  to  charter 
provisions  of  this  character.  In  doing  this, 
we  should  seek  to  give  (orce  and  effect  to  the 
intention  and  purposes  sought  by  the  fran> 
ers  of  tbe  instrument;  and,  In  this  connec- 
tion, it  will  not  be  inappropriate  to  refer 
brlefiy  to  its  history  in  respect  to  public 
works.  The  board  of  health  of  the  city  of 
St.  IjouIb  Is  composed  of  the  mayor,  the  pres- 
ident of  the  council,  a  commissioner  of  the 
board  of  police  commissioners,  designated  by 
the  mayor,  two  regular  practicing  physicians 
appointed  by  the  mayor,  and  the  health  com- 
mlssioner.  This  board  Is  called  the  "Health 
Department"  of  the  city.  The  chief  duties 
and  powers  are  devolved  upon  the  health 
commissioner,  and  in  certain  respects  speci- 
fied he  acts  under  the  supervision  or  with  the 
approval  of  tbe  board  of  health.  With  the 
exception  of  the  mayor  and  the  president  of 
the  council,  who  are  elective,  the  members 
of  the  board  are  either  appointed  or  destsr- 
nated  by  the  mayor.  The  composition  of  the 
board  embraces  tbe  executive  of  the  city, 
the  blghert  representative  of  the  legislative 
branch  of  the  dty  government,  a  representa- 
tive of  the  police  power  of  tbe  state,  two 
physicians,  and  tbe  health  commissioner,  who 
Ib  an  administrative  officer.  The  health  com- 
missioner and  tbe  board  together  have  a 
general  supervision  over  the  health  of  tbe 
dty;  over  the  dty's  eleemosynary  Instito- 
tlons;  also  over  nuisances  in  the  city.  But 
while  they  can  condemn  a  nuisance.  If  any 
public  work  Is  required  in  abating  It  sucb 
work  must  be  contracted  (or  by  the  board  of 
public  Improvements.  They  deal  primarily 
and  almost  etclustvely  with  questions  of 
healtb  and  hygiene.  Tbe  board  of  puldlc  Im- 


provements is  composed  of  a  president,  vrtu> 
is  elective^  and  tiie  five  commlasioaers,  who 
are  the  heads  of  the  five  prlndpal  adminis- 
trative departments  of  the  dty,  and  who  are 
appointed  by  the  mayor,  and  are  known  as 
the  street  commissioner,  tbe  water  commis- 
sioner, tbe  harbor  and  wharf  commissioner, 
the  sewer  commissioner,  and  tbe  park  com- 
missioner. Tbe  president  of  the  board  has  a 
supervising  control  over  all  the  other  com- 
missioners. Prior  to  the  adoption  of  the 
present  charter  of  tbe  dty,  and  under  sec- 
tion 17,  art  6,  of  revised  charter  of  the  dty 
of  St.  Louis  of  1870,  there  was  created  tbe 
office  of  dty  engineer.  Tbe  duty  of  con- 
tracting for  public  work  was  cast  upon  bim. 
After  an  experience  of  several  years,  tbe 
l)re8ent  system  of  contracting  tbe  public 
work  was  adopted,  and  the  burden  was  chan- 
ged from  the  dty  engineer  to  the  board  of 
public  improvements  by  the  enactment  of  sec- 
tion 27,  art  6,  of  the  dty  charter.  In  terms  as 
broad  as  It  was  possible  to  make  them.  Tbe 
adoption  of  this  system  seems  to  have  been 
original  with  the  framera  of  the  charter, 
but  tbe  workings  have  proved  so  satisfac- 
tory, and  the  correction  of  so  many  evils 
that  had  formerly  prevailed. has  been  so  sat- 
isfactory, that  the  system  has  been  adopted 
by  many  other  dtiea,  including  the  charter 
of  Greater  New  York.  The  composition  of 
tbe  board  of  public  improvements  includes 
persons  who  are  elected  or  selected  for  their 
spedal  fitness  and  skill,  so  that  all  public 
work  (or  which  the  dty  Is  to  pay  out  of  Its 
general  revenue,  or  that  Is  to  be  paid  for  by 
special  tax  bills,  shall  originate  with,  be  un- 
der the  direction  and  supervision  of,  and 
subject  to  the  control  and  Judgment  and  ex- 
perience and  skill  of,  the  board.  Hence  tbe 
adoption  of  tbe  system  set  forth  in  section 
27,  art  6,  of  the  charter,  which,  not  only  in 
the  broadest,  but  most  emphatic  and  positive, 
terms,  prohibits  the  contracting  of  the  public 
work  by  any  other  board  or  persons  other 
than  the  board  of  public  improvements,  and 
then  proceeds  to  detail  tbe  manner  of  letting 
the  contract  for  such  public  work,  and  that 
it  shall  be  let  to  the  lowest  responsible  bid- 
der, and  then  provides  that  any  other  mode 
of  letting  the  contracts  shall  be  Illegal  aad 
void.  The  purpose  of  all  such  provisions  is 
Dot  ouly  apparent  on  their  face,  but  is  a  mat- 
ter of  common  knowledge  and  munldpal  his- 
tory, as  written  In  the  reports  of  adjudicated 
cases.  It  was  to  remove  the  evil  of  any  one 
man  or  set  of  men  letting  contracts  to  fa- 
vored individuals  at  exorbitant  prices,  and 
to  establish  a  system  of  checks  and  balances 
whereby  the  city's  and  the  citizens'  toterests 
should  be  safeguarded  by  vesting  the  power 
in  the  highest  most  skilled,  and  most  repre- 
sentatlve  officers  in  their  line  of  tbe  city. 
In  this  way,  no  public  work  can  be  legally 
done  without  the  knowledge  of,  first,  the 
board  of  public  improvements;  next  the  mu- 
nicipal assembly;  next,  the  mayor;  and,  last- 
ly, the  taxpayers,  wbo  are  notified  by  pnbllca- 
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tion  of  the  intention  to  let  tlie  ocmtract  for 
the  work.  We  are  by  no  means  nnmlndful 
of  the  Importance  of  the  fanctiona  of  the 
board  of  health.  Their  functiona  are  of 
great  Impottance,  but  they  are  not  by  any 
meant  as  Tarled  or  extensive  as  those  of  the 
board  of  public  improvements.  As  before 
stated,  the  members  of  the  former  deal  pri- 
marily and  almost  exclusively  with  questions 
of  health.  The  members  of  the  latter  deal 
-with  the  business  of  the  city,  its  Improve- 
ment, Its  development,  and  Its  material  neces- 
sities. 

It  Is  Insisted  by  counsel  for  the  state  that 
the  disposal  of  the  garbage  collected  from 
the  public  streets,  alleys,  and  other  desig- 
nated places  Is  not  the  character  of  public 
work  contemplated  by  section  27,  art  6,  of 
the  charter.  If  not,  to  what  class  of  public 
work  does  it  belong?  To  dispose  of  It  re- 
qolres  work.  It  must  be  received  at  the 
plant.  It  must  be  handled  and  subjected  to 
the  action  of  mschlnery  constructed  tot 
its  disposal,  all  of  which  contemplates  work. 
Is  It  public  work?  If  no^  what  kind  of 
woi^  Is  it}  The  entire  inhabitants  of  the 
dty  are  interested  in  the  work  which  re- 
salts  in  the  8anitax7  disposaL  It  is  paid  for 
ont  of  the  general  revenue  of  the  city,  gath- 
ered from  its  taxpaylng  citizens.  The  mu- 
nicipal authorities  contract  for  the  perform- 
ance of  it  It  costs  the  dty  over  $100,000 
annually  to  have  It  done.  In  point  of  cost, 
it  approaches  very  closely  the  most  expensiTe 
of  the  designated  departments  over  which 
the  board  of  public  improvements  have  Ju- 
riadlcdon.  If  ttils  Is  not  public  work,  aa 
contemplated  by  section  27,  we  confess  the 
term  "public  woik"  is  not  susceptible  of  a 
d^lnltlos.  It  is  not  only  pubUc  work,  but 
it  is  of  the  most  Impor^t  character,  and  n- 
quires,  tor  the  protection  of  the  city,  that  the 
performance  of  it  be  imder  the  supervision 
of  the  most  skilled  and  e]^rlenced  officers 
connected  with  the  dty  government 

It  is  next  insisted  that  this  is  not  public 
wdA.  for  the  reasim  that  the  contract  is  not 
for  the  building  of  tlie  plant  or  works  by 
which  the  garbage  Is  disposed  of.  It  is  true 
the  dty  does  not  pay  for  the  machinery  oc 
p^ant  which  does  the  work,  but  it  certainly 
will  not  be  disputed  that  the  dty  does  pay 
for  the  work  done  through  the  operation  of 
the  machinery.  The  disposal  of  the  garbage 
for  the  dty,  whettiw  done  by  machinwy,  or 
banling  and  dmnping  In  the  Misslsslrot  river, 
la  tlie  pOTformance  of  public  vrork. 

It  Is  next  urged  that  the  removal  and  sant- 
tary  disposition  of  garbage  constantly  ac- 
cumulating in  a  large  and  populoua  dty  la 
a  matter  which  clearly  falls  under  the  Juris- 
diction of  the  health  d^artmait  If  that  is 
true,  it  is  strikingly  singular  that  there  la 
not  an  utterance  or  even  an  intimation,  in  a 
single  providon  under  which  it  la  dalmed 
that  this  power  was  vested  In  the  board  of 
health,  which  authorises  it  to  contract  for 
the  performance  of  any  choracta  or  spedes 


of  public  work.  And  It  is  apparent  that  the 
provisions  of  the  charter  herein  quoted,  in 
respect  to  the  prevention  of  the  Q>read  of 
contagious  diseases  and  the  establishment  of 
a  sanitary  system,  does  not  contemplate,  nor 
did  the  framers  of  the  charter  entertain  any 
such  purpose,  the  exerdse  of  the  power  to 
authorize  the  board  of  health  to  contract  for 
the  performance  of  public  work.  No  doubt 
tbat  the  health  departmoit  Is  more  capable 
than  any  other  to  determine  what  sub- 
stances, it  allowed  to  remain  in  the  streets 
and  alleys  and  on  private  premises,  would  be 
injurious  to  public  health.  They  may  be  en- 
tlrdy  competent  and  <^idait  in  that  req>ect; 
but  tbat  furnishes  no  reasim  for  disregarding 
the  plain  provisions  of  the  tbaxta,  nor  does 
it  militeto  against  the  reasonableness  of 
them;  but  it  la  the  rsvarsS)  It  is  in  strict 
accord  with  the  pniiKMe  and  q>lrlt  of  the 
framers  of  the  charter,  that;  where  on  im- 
mense debt  waa  to  be  incurred  by  the  dty 
for  the  Ssdng  of  work  for  the  public,  the  t9- 
^ndbiUty  for  making  the  contract  for  aocli 
work  should  be  placed  upon  that  department 
of  the  dty  government  that  deals  with  th* 
business  interests  of  the  d^,  and  not  sve- 
dally  with  Ite  health. 

It  Is  also  argued  tbat  the  reductim  of  the 
garbage  of  the  dty  "is  not  a  public  work  of 
a  constructive  nature  susceptible  of  in»- 
provement  ox  repair."  Is  there  anything  In 
the  charter  which  indicates  that  the  tfttmna 
of  it  intended  the  use  of  the  term  "public 
■work"  to  be  restricted  to  work  of  a  con- 
structive nature?  None  that  we  can  discor- 
er.  It  does  appear,  from  an  examlnatton  of 
the  charter,  that  the  use  of  the  tetm  "public 
work"  was  inteutifmal,  and  was  used  for  the 
purpose  of  covoing  all  dasses  of  pablle 
WOTk  not  specially  designated  and  covered 
by  other  provisions.  Unless  the  tnm  vras 
used  for  that  purposes  it  is  dearly  meanings 
less  and  has  no  place  In  tlie  charter.  Aa  to 
the  work  of  a  constructive  nature,  to  which 
it  is  contended  this  term  is  to  be  applied,  it 
is  fully  and  spedally  covered  in  other  provl- 
sions  of  the  charter.  Section  14  of  artide 
e  covers  the  construction  and  reconstruction 
(tf  streets.  Section  21  (tf  the  same  arUde 
applies  to  sewers,  and  the  manner  in  which 
the  cffidtract  for  building  them  must  be  let 
Section  20  of  artide  6  provides  tor  contracts 
in  relation  to  street  sprinkling.  BectliHi  8  of 
article  7  makes  special  provision  coucwning 
supplies  for  the  water  works.  Sections  8 
and  4  of  article  8  pertain  to  the  public  parka. 
Section  2  of  artide  11  to  the  fire  department 
Then  sectkm  27  of  article  6  covrn  all  public 
wrak. 

We  must  keep  in  view  the  podtire  and 
broad  language  employed  In  sectloa  27  of 
this  diarter:  "The  assembly  shall  bave  no 
power  directly  to  contract  for  any  public 
work  or  improvemoito  or  rapalrs."  It  will 
be  noted  that  the  general  term  '^bUe  work" 
does  not  follow  the  terms  "Improvemoite  or 
I  repairs,"  but  pi-ecedes  them,  and  is  used  In- 
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dependent  of  them;  hence  the  recognized 
rale  of  constiiictlon  which  requires  that 
'*where  a  particular  class  is  apokeu  of,  and 
general  words  follow,  the  class  first  mention- 
ed is  to  be  taken  as  the  moat  comprehensive, 
and  the  general  words  treated  as  referring  to 
matters  ejusdem  generis  with  sacb  class," 
cannot  be  invoked.  It  Is  clearly  indicated, 
by  the  ose  of  the  term  "public  work"  in  sec- 
tion 27,  Bopra,  the  mauuer  and  place  in 
which  the  term  is  used,  tliat  It  was  intended 
to  covet  all  classes  of  public  work  not  mie* 
dally  provided  for  in  other  parts  of  the 
charter. 

In  support  of  the  proirasltion  that  the  sanl- 
tai7  reduction  of  garbage  is  not  the  character 
of  public  work  contemplated  by  section  27, 
■opra,  the  cases  of  State  ex  rel.  v.  City  of 
St.  Louis,  1(J9  Mo.  31,  68  &  W.  900,  and  Ne- 
braska City  V.  Nebraska  City  Hydraulic  Qas 
Light  &  Coke  Co.,  9  Neb.,  loc.  cit  348,  2  N. 
W.  870,  are  cited  hy  counsel  for  the  state. 
An  examination  and  analysis  of  these  cases 
will  make  It  apparent  that  th^  have  no 
plication  to  this  question,  and  by  no  means 
sustain  the  contention. 

'Stio  first  case  cited,  decided  by  this  court, 
was  a  proceeillug  to  restrain  the  treasurer  of 
the  city  of  St.  Louis  from  paying  certain 
money  la  conformity  to  an  ordinance  passed 
the  municipal  assembly.  Certain  citizens 
on  Flad  avenue  were  in  need  of  facilities  for 
Mcnrlng  a  supply  of  water.  The  city  was 
not  procured  to  extend  its  ^st^  ot  water- 
works and  to  lay  the  pipes  on  Flad  avenue, 
bot  the  water  commissioner  gave  permission 
to  the  property  owners  to  lay  such  pipe.  In 
pursuance  of  such  consent,  they  did  so.  This 
work  was  not  done  by  the  city,  but  by  pri- 
vate indivldaals.  Subsequently  the  city 
wanted  to  Include  the  pipes  and  appurte- 
nances which  belonged  to  the  property  own- 
ers in  its  system,  and  provided  by  ordinance, 
not  for  the  doing  of  any  public  vnwk,  bot  for 
the  purchase  of  the  pipes  and  appurtenances 
on  Flad  avenne.  The  oftlnion  of  the  court 
was  clearly  right,  and  it  Is  apparent  tliat  no 
contract  for  public  work  vras  involved. 
Brace,  J.,  upeaUng  for  the  court  in  that  case, 
said:  "The  water  pipe  and  its  appurtenan- 
ces mentioned  in  the  ordinance  was  laid  In 
Flad  avenne  wilfi  the  consent  of  the  d^,  by 
tlie  dtiiens  named  in  the  ordinance,  and,  as 
appears  from  the  evidence,  was  of  the  value 
of  ^,000.  *  •  •  Nor  does  this  ordinance 
fall  vrithin  the  InhlbltlfHu  of  section  27,  art 
6.  of  the  charter,  as  to  contracts  for  any 
proposed  public  work  or  Improvement  or  re- 
pairs to  be  thereafter  done  or  made  In  pur> 
Buance  of  such  contracts.  This  ordinance, 
regarded  as  a  contract  Is  not  for  any  public 
work  or  Improvemoit  or  repairs  to  be  done 
or  made  In  pursuance  thereof,  but  is  simply 
a  contract  fbr  the  present  purchase  of  ex- 
istent property  which  the  dty  needed  as  a 
part  of  its  waterworks  plant  and,  however 
dependent  its  power  to  make  such  a  purchase 
In  this  manner  may  be  on  other  provisions  of 


the  charter,  it  la  not  vlthla  the  inhibitions 

of  this  secti(Hi." 

The  Nebraska  Case  has  no  application 
whatever  to  the  question  before  us.  That 
simply  involved  a  contract  by  which  Ne- 
braska City  purchased  from  the  gaslight 
company  its  supply  of  gas  for  lighting  pur- 
poses. The  gaslight  company  was  not  doing 
any  public  work  for  the  city  of  Nebraska;  it 
was  simply  selling  to  the  city  the  result  of 
tlw  work  done  for  itself.  This  Is  made  ap- 
I»arent  from  the  <>pinion  of  the  court  It 
said:  "Only  one  point  more  Is  it  necessary 
to  notice.  It  is  contended  that  before  the 
dty  could  have  lawfuly  entered  into  this  con- 
tract an  estimate  of  the  probable  expense 
must  have  been  made,  as  provided  In  sec- 
tion 32  of  the  act  relating  to  the  incorpwa- 
tlon  of  dtiee  of  the  second  class.  Gen.  St 
p.  151,  c.  9. .  But  we  think  otherwise.  This 
section  has  no  application  to  contracts  of 
this  description,  but  to  those  respecting 
streets,  bridges,  or  other  work  or  Improve- 
ment to  be  made  for  and  owned  by  the  dty. 
Its  language  on  this  subject  Is:  'Before  the 
city  council  shall  make  any  contract  for 
building  bridges  or  sidewalks,  or  for  any  work 
on  streets,  or  for  any  other  work  or  im- 
provements, an  estimate  of  the  cost  thereof 
shall  be  made  by  the  dty  engineer  and  sub- 
mitted to  the  council,  and  no  contract  shall 
be  entered  into  for  any  work  or  Improvement 
for  a  price  exceeding  such  estimate,'  etc. 
Now,  all  that  was  contracted  for  here  was 
the  supplying  the  dty  with  light  not  t<x  the 
erection  of  gasworks  to  be  owned  ana  op- 
erated by  the  city.  And  the  contract  was 
made  with  the  company,  which  bad  the 
clUBive  right  to  that  business  within  the  city, 
the  only  source  from  which  such  light  could 
have  been  obtained." 

That  la  not  this  case.  The  dty  of  St 
Louis  la  not  purdiaslng  anything  from  the 
contrador  who  disposes  of  the  garbage,  nor 
does  the  dty  contract  to  erect  the  plant  fw 
the  accomplishment  of  the  vrork;  but  it  is 
beyond  dispute  that  the  dty  does  contract 
for  the  reduction  of  the  garbage.  The  dty 
pays  for  It  Somebody  must  do  it;  it  does 
not  reduce  Itself.  It  involves  action  and  la- 
bor, and  it  is  Hoae  for  the  dty,  and  the  en- 
tire people  are  interested  in  it  and  It  Is  pub- 
lie  work  beyond  question.  So  It  Is  with  the 
pubUe  work  of  the  dty  in  paving  its  streets. 
Tlie  material,  such  as  brick,  asphalt  and  the 
like,  are  prepared  by  machinery.  Tlie  dty 
does  not  pay  for  the  constmctifm  of  the  ma- 
chinery, but  it  does  contract  and  pay  for 
the  public  work  done  by  the  operation  of  it 
The  machinery  is  simply  tlie  instrument  used 
the  contractor  in  the  performance  of  the 
public  work. 

tn  fbe  dlscnsslon  of  this  case  we  find  that 
wi)U-Tecognlzed  and  familiar  rule  invoked,  as 
eqnessed  by  Sherwood,  J.,  In  his  dissenting 
opinltm  In  the  case  of  Verdln  v.  City  d!  St 
Louis,  131  Mo.,  loc.  dt  117, 118,  S3  B.  W.  502. 
86  S.  W.  52.  It  Is  thus  sUted:  "The  nniver- 
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ml  rate  Is  Uiat,  In  coutniliig  statutes  passed 
by  the  G«DerBl  Assembly  of  tin  stste,  the 
courts  will  lean  toward  a  construction  which 
farors  and  upholds  their  constitutionality; 
and  it  would  seem  that  a  similar  taTotable 
attitude  should  be  assumed  by  the  courts  when 
construing  municipal  ordinances,  because, 
when  speaking  of  cities,  this  court  has  well 
said:  Thdr  efaarten  are  their  constitutions, 
whldi  authorize  the  councils  to  act,  and  a  dty 
council  Is  a  miniature  general  assembly,  and 
their  authorized  ordinances  hare  Qie  force  of 
laws  passed  by  the  Legislature  of  the  state.* " 

It  la  Insisted  that  under  that  rule.  If  there 
Is  a  doubt  as  to  the  validity  of  Qie  ordinance 
Involved  In  this  case,  the  doubt  should  be  re- 
solved In  favor  (tf  upholding  It  The  rule  an- 
nounced is  correct,  but  Its  vpUcatlon  Is  etto- 
neons.  When  the  charter  of  a  municipal  cor- 
poration authorizes  something-  to  be  done, 
and  an  ordinance  undertakes  to  carry  out  such  ■ 
power  granted  in  the  charter,  in  such  case 
the  conrte  lean  towards  a  construction  of  the  I 
ordinance  which  will  uphold  It   But  that  is  j 
not  the  question  before  us.    Ordinance  No.  • 
20,476,  Introduced  in  evidence,  is  not  being  ! 
construed;  It  needs  no  construction;  It  spesks  j 
for  itself.   The  Question  Is  as  to  the  power  ' 
granted  In  the  charter.   The  rule  applies  to  ' 
authorized  ordinances.   If  the  power  Is  con-  ! 
tained  In  the  charter  of  the  dty  of  St.  Louis  ! 
which  would  authorize  the  passage  of  the  or-  ; 
dinance,  ftxen  there  could  be  no  question  as 
to  the  validity  of  the  ordinance;  but  that  Is  , 
□ot  the  point  in  Judgment  before  us;  the  qnes-  | 
tion  here  presented  Is  not  the  construction  of  • 
the  ordinance,  but  It  la  the  Interpretation  of  \ 
the  charter  itself,  and  as  to  what  power  it  ' 
possesses.    The  rule  to  be  applied  in  deter-  i 
mining  the  powers  which  may  be  exercised  ' 
by  municipal  corporations,  under  their  char-  | 
tera,  Is  entirely  different  to  the  one  invoked  In 
this  cause,  as  to  the  construction  of  an  ordl-  j 
nance  under  an  undisputed  grant  of  power  In  i 
the  charter.  I 

The  question  before  us  for  consideration  Is  I 
the  correct  interpretatloo  of  the  charter  itself,  i 
Is  there  anything  in  It  which  authorizes  the  | 
municipality  to  exercise  the  power  granted  i 
by  this  ordinance?   The  rule  upon  this  sub* 
Ject  has  been  very  clearly  and  forcibly  stated 
by  the  Supreme  Court  of  Oregon,  with  dta- 
tlon  of  authorities  to  support  It.    Speaking  I 
through  Chief  Justice  Lord,  that  court  said:  { 
**  *A  municipal  corporation,'  says  Mr.  Justice 
Bradley,  Is  a  subordinate  branch  of  the  do- 
mestic government -of  the  state.    It  Is  Insti- 
tuted for  public  purposes  only,  and  has  none 
of  the  peculiar  qualities  and  characteristics  of 
a  trading  corporation.  Instituted  for  the  pur- 
pose of  private  gain,  except  that  of  acting  In 
a  corporate  capacity.    Its  objects,  its  respon- 
sibilities, and  its  powers  are  different   As  & 
local  governmental  institution.  It  exists  for  the 
benefit  of  the  people  within  Its  corporate  lim- 
its. The  Legislature  Invests  It  with  such  i>ow- 
ers  as  it  deems  adequate  to  the  ends  to  be  ac- 
compUahed-'   Mayor  v.  Bay.  19  Wall.  47fi,  22 


L.  BUL 164.  But  fai  emstminv  the  powers  |^v< 
en  to  a  municipal  corporation  by  Ua  eliarter, 
regard  btfng  had  for  the  ends  to  be  aoc(nn- 
pllshed,  the  courts  have  Indined  to  adopt  a 
strict  rather  than  a  liberal  construction  of 
such  powers,  thus  antlylOK  substantial^  the 
same  rule  that  is  applied  to  diarters  of  private 
incorporations.  Oooley  on  Constitutional  Lim- 
itations, 195,  and  nota  They  can  exercise  no 
powers  but  such  as  are  exivessly  conferred 
upon  than  by  the  act  by  whldi  they  are  incor- 
porated, or  are  necessary  to  carry  Into  effect 
the  powers  thus  amf erred,  or  are  essential  to 
the  manifest  objecta  and  purposes  of  the  cor- 
poration. The  rule  is  well  expressed  Mr. 
Justice  Nelson  in  the  case  of  Uintnzn  t.  La- 
rue, 23  How.  436, 19  L.  Ed.  B74.  in  the  follow- 
ing language:  It  Is  a  well-settled  rule  of  con- 
Btruction  of  grants  by  the  Legislature  to  cor- 
porations, whetlier  public  or  private,  ttiat  only 
such  powers  and  rights  can  be  exercised  under 
them  aa  are  clearly  comprehended  within  the 
words  of  tlw  act,  or  derived  therefrom  by  nec- 
essary Implication,  r^ard  being  had  to  the 
object  of  the  grant  Any  ambiguity  or  donbt 
arlshig  oat  of  the  toms  used  by  the  Legtabt- 
ture  must  be  resolved  in  favw  of  the  public. 
The  principle  has  been  so  often  applied  in  the 
construction  of  corporate  powers  that  we  need 
not  ati^  to  refer  to  authorities."*  City  of 
Gorvallla  v.  Garllle,  10  Or.,  loa  dt  140,  141, 
46  Am.  Bq>.  184.  Upon  the  ssme  subject. 
Judge  Dillon  says:  'It  Is  a  general  and  an- 
dlsputed  proposition  of  law  that  a  munidpal 
corporation  possesses  and  can  exercise  the  fol- 
lowing powers,  and  no  others:  First  those 
granted  la  express  words;  second,  those  nec- 
essarily or  fairly  Implied  In  or  Incident  to  the 
powers  expressly  granted;  third,  those  essen- 
tial to  the  declared  objects  and  purposes  of 
the  corporation— not  simply  convraient,  but 
Indlspensabla  Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  powa*  is  resolved 
by  the  courts  against  the  corporation,  and  the 
power  is  denied."  Dillon,  Mun.  Corp.  (4th 
Ed.)  p.  146.  This  court  has  spoken  In  no 
doubtful  terms  as  to  the  powers  which  can  be 
exercised  by  municipal  corporations.  It  said. 
In  City  V.  Eddy,  123  Mo.,  loc.  clt  657,  658,  27 
S.  W.  474:  "Now,  It  is  settled  law  that  mu- 
nicipal corporations  i>os8eBs  and  can  only  ex- 
ercise such  powers  as  are  granted  In  express 
words,  or  those  necessarily  Incident  to  or  Im- 
plied In  the  powers  expressly  granted.  They 
are  creatures  of  the  law,  established  tar  spe- 
cial purposes,  and  their  corjMrftte  acts  must 
not  only  be  autborlzed  by  their  charters,  but 
those  acts  must  be  done  by  such  officers  or 
agents,  and  in  such  manner,  as  the  ctiarter 
directs."  Applying  the  undisputed  rule,  as  an- 
nounced by  Judge  Dillon  and  all  the  courts,  In 
passing  upon  the  question  of  the  powers 
which  may  be  exercised  by  a  municipal  cor- 
poration, we  are  forced  to  the  conclusion  that 
If  there  is  a  fair,  reasonable  doubt  concerning 
the  existence  of  the  power  In  the  eliarter.  It 
win  be  resolved  against  the  corporation,  and 
the  exercise  ttf  the  power  denied. 
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We  ban  earefDlly  analried  the  provlalons 
of  tUs  charter,  and  teel  that  no  one  can  lead 
It  and  escape  the  coscltudoo  that  the  taaxan 
of  It  tnteutod,  above  evoTthlng  dae,  to  tbroir 
aroond  the  taipaylng  cfttama  aecore  safe- 
gnarda  against  exorbitant  prices  for  pnbHc 
woA.  With  this  aplTlt  to  Tlew,  we  are  unable 
to  reoQDcUe  It  with  the  theory  of  the  state'e 
counsel  that  the  term  "pnbUc  work/*  In  aec- 
tlon  27,  must  be  rejected  as  to  the  dlQMsal  of 
garbage^  and  the  making  of  one  of  the  most 
important  contracts  In  the  city  government 
moat  look  for  Its  aimiort  from  an  Implied  pow- 
» In  the  general  welfare  clause,  or  some  otber 
loorlalon  of  the  <dt7  charter.  If  tiu  power  la 
to  be  exerdaed  by  Implication  to  make  tbSa 
contract,  then  all  the  safOgnarda  whldi  are 
provided  by  section  27,  In  the  Interest  of  the 
public,  go  for  nangbt,  and  tiie  municipal  as- 
aemUy  may  pass  an  ordinance^  under  the  gen- 
eral welfare  clause,  authorising  flie  making 
of  thla  moat  Impwtant  contract  for  public 
work  1^  such  person,  and  upon  the  terms,  as 
In  its  wisdom  it  may  see  proper. 

ii  may  be  said,  and  it  Is  argued,  that  the 
eonstroctltm  given  this  charter  by  the  de- 
partments of  the  dty  government,  and  the 
long  acqnleocence  in  the  construction  so  giv- 
en,  that  the  power  waa  granted  by  the  duuter 
to  anthOTlse  the  board  ot  health  in  this  con- 
tract, would  Justify  the  powers  exercised  in 
this  case.  The  recognition  and  acquiescence 
in  an  act  of  the  Legislature  or  the  provldons 
of  a  charter,  for  any  lo^th  of  time,  cannot 
have  the  ^ect  to  l^aUse  It.  Doubtless  many 
statutes  can  be  recalled  that  have  stood  un- 
disturbed for  years,  and  were  acted  upon  and 
acquleoced  In  by  the  public;  but  when  at  last 
the  test  of  their  legality  waa  applied,  they 
were  declared  InoperatlTe  and  illegaL  Thla 
conatroctlai  and  acquiescence  in  a  provision 
may  be  etmaldered  in  reaching  a  conclnalon 
aa  to  the  vomer  granted,  but  the  absence  of 
power  can  never  be  supplied  by  conatructlon 
or  acquiescence.  Sndllch  on  Interpretation 
of  Btatutea  makes  this  clear.  He  sa^:  "Ac- 
quleacenee  for  no  length  of  time  can  legalize 
a  dear  usurpation  of  power,  where  the  peo- 
Irie  have  plainly  expressed  their  will  in  the 
OmiBtltution,  and  appdnted  Judicial  tribunals 
to  enforce  It"  Oonstractton  and  acqulea* 
oence  by  the  entire  dty  goremment  aa  to 
the  aroUcatlon  of  trams  used  In  a  pnrrialon 
of  tiie  charter,  while  it  Is  entitled  to  respect- 
ful condderatlon,  should  not  be  permitted  to 
nullify  the  plain  and  unambiguous  terms  of 
section  27,  which  expressly  provldea  how  all 
public  work  shall  be  contracted.  It  waa  very 
appropriately  said  by  Mr.  Justice  Trunkey,  of 
the  Supreme  Court  of  Pennaylvania:  "Nd- 
ther  the  debates,  nor  supposed  views  of  the 
people,  SCO-  tiw  dictum  of  this  cour^  nor  all 
combined,  can  aet  aside  Uie  plain  meaning 
of  a  cmutltntlonal  providon;  but  If  the 
sense  of  a  clause  be  doubtful,  the  contempor^ 
aneona  understanding  is  matoriaL"  Pike  Ga 
T.  Bowland,  84  Pa.,  loa  dt  24d. 

Whenever  this  court  has  been  called  upon 
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to  eonetme  flie  provldons  of  Om  diarter  in 
respect  to  contracta  tor  pnbUc  wc»4c.  It  la  very 
dearly  Indicated  that  "public  woril,"  In  keep- 
ing with  the  spirit  of  the  charter,  la  to  be 
given  its  broadest  signification. 

The  ease  of  State  ex  rel.  v.  Barlow,  48  Mo. 
17,  is  very  correctly  interpreted  in  the  argu- 
ment of  Judge  Willlama,  of  counsd  for  ap- 
pellant, where  be  says:  **Thl8  court,  In  State 
ez  rel,  v.  Barlow,  eonstmed  the  amraded 
durter  of  St  Louis  of  1870.  That  diarter 
provided  for  the  letting  of  public  work  by  the 
city  engineer.  The  question  before  the  court 
was  whether  a  contract  for  r^alrlng,  clean- 
ing, and  lighting  tbe  street  lamps  waa  with- 
in the  terms  of  that  section  of  the  charter. 
It  ma  dalmed  by  the  relator  that  tiie  dtiar- 
ter  had  no  application  to  the  work  of  that 
character,  since  it  reqirired  the  engineer  to 
sutHDit  'plans,  profiles,  and  estimates  of  cost.' 
and  diat  these  terms,  as  to  plans  and  profiles, 
could  not  refer  to  work  of  the  kind  involved. 
The  court,  however,  held  that  the  direction  of 
the  charto  as  to  the  manner  of  letting  public 
woik  was  applicable,  and  any  other  mode  of 
doing  so  was  void.  It  la  algnlflcant  that  the 
tramers  of  the  firedioldera'  charter  omitted 
from  section  27  of  article  6  the  requirement 
as  to  *plan8  and  profllee.'  It  seems  evident 
that  the  Barlow  Gaae  was  in  the  mind  of  the 
framers  of  tbe  instrument,  and  these  words 
eeem  to  have  been  left  out  to  avoid  any  such 
coatentlon  as  was  made  in  that  caaie." 

In  State  ez  nL  Belt  v.  Olty.  161  Mo.  871, 
ftl  8.  W.  658,  this  court  held  that  a  contract 
for  erecting  boxes  on  the  streets  of  the  dty, 
for  the  purpose  of  holding  waste  paper  that 
mij^t  be  thrown  in  them  by  passers-by,  was 
public  woA,  and  must  emanate  from  the 
board  of  public  Improvement  It  will  be  ob- 
served In  tbat  case  there  were  loovlalons  of 
the  charter  apedally  api^lcable  to  deaning 
the  streets,  and  it  waa  aaid  that  thla  work 
had  relation  to  0ie  deantng  of  the  atreeta; 
yet  ttie  court  did  not  base  ita  coucludons  al- 
together upon  the  special  provisions,  but  said, 
q>eaklng  through  Oantt  J<:  "Section  27  ez- 
preesly  prohlMts  the  assembly  ftom  directly 
contracting  fOr  'any  public  work  contmplat- 
ed  Itr  thla  ehaiter/  whldi  neceaaarily  in- 
cludes the  atreet  cleaning  mentioned  in  oec- 
tlon  17.  So  in  thla  case,  this  provialon  of  the 
charter  In  section  27,  one  of  the  most  ad- 
mirable and  salutary  In  the  charter,  applies 
In  full  fore&*'  Marshall,  J.,  in  his  dissenting 
opinion  in  that  case,  after  a  full  and  careful 
conaldwatlon  of  the  questions  presented, 
dearly  and  correctly  announces  the  views  of 
this  court  as  to  the  class  of  public  work  con- 
templated by  section  27  of  article  6  of  the 
charter.  While  hla  views  are  expressed  tn  a 
dissenting  opinion,  it  la  ainurent,  as  to  the 
application  of  the  terms  **publlc  work,"  there 
waa  no  disagreement  He  says:  "It  may  be 
broadly  and  emphatically  stated,  therefore, 
that  no  contract  for  any  kind,  character,  or 
^des  of  public  wotk  or  Improvements,  or 
repaira  thereat,  or  for  deaidng  streets,  la 
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valid  mleBs  tbe  ordinance  authorizing  It  la 
recommended  I17  the  board  of  public  Improve- 
ments,  after  It  baa  faltbfolly  compiled  -with 
all  charter  iverequlsltes  to  Its  action.  Thla 
inoposltlon  cannot  be  stated  too  stronsly  or 
imeqolTOcally.  If,  therefore,  the  ordinance 
before  the  court  in  this  case  contemplates, 
InTotrea,  or  prorides  for  the  doing  of  any 
public  work,  or  the  making  of  any  public 
improTement,  or  the  cleaning  of  the  streets. 
It  falla  within  the  condemnation  of  the  rule 
announced  and  is  void."  Thla  la  in  perfect 
accord  with  one  of  the  fundamental  prlnclplea 
applicable  to  the  construction  of  statutes, 
"That  words  shall  be  taken  in  their  plain  or 
ordinary  and  usual  sense."  The  term  "pub- 
lic work"  has  no  technical  meaning,  and  this 
charter  speaks  for  itself.  It  meana  what  It 
saya.  and  the  public  work  contemplated  In 
section  27,  supra,  InclndM  every  species  and 
character  of  work  done  for  the  public,  and 
for  wlilcb  the  taxpaylng  citizens  are  liable. 

In  accordance  with  the  views  as  herein 
expressed.  It  must  be  held  that  the  provisions 
of  the  charter  of  the  ci^  of  St  Zxiuia  did  not 
authorize  the  power  exercised  by  the  munici- 
pal assembly  in  contracting  tbe  public  woA 
designated  in  the  ordinance. 

Thla  leads  as  to  the  consideration  of  the 
second  vital  proposition  Involved  in  this 
cause.  This  proposition  is  pointedly  stated 
under  eubdlvlsion  4  in  the  argument  of  the 
circuit  attwney,  as  set  forth  in  the  brief  be- 
fore us.  He  says:  "Under  our  view  of  the 
law.  It  is  immaterial  In  this  case  whether  the 
garbage  ordinance  be  valid  under  tbe  char- 
ter or  not"  Having  reached  the  conclusion 
that  tbe  municipal  assembly  could  not  un- 
der the  charter,  exercise  the  power  of  au- 
thorizing the  board  of  health  to  contract  for 
the  disposal  of  the  garbage,  we  start  ont  on 
this  proposition  that  there  was  no  law  in 
force  which  required  Dr.  Chapman,  in  Ills 
official  capacity  as  a  member  of  that  board, 
to  vote  upon  or  take  any  action  in  respect  to 
awarding  the  contract  for  the  performance  of 
that  public  work.  He  could  only  be  required 
to  perform  that  duty  by  an  authorized  ordi- 
nance empowering  the  board  of  health  to 
make  the  contract  We  must  keep  In  view 
the  elements  of  the  offense  as  charged  In  the 
indictment  One  of  the  essential  elements  of 
tbls  offense  is  that  the  attempt  to  bribe  must 
be  in  respect  to  a  matter  which  "may  by 
law  be  brought  before  him  in  his  official  ca- 
pacity." In  other  words,  to  state  the  prop- 
osition sharply,  there  must  be  a  law  In  force, 
at  the  time  of  the  attempted  bribery,  which 
imposes  upon  him  the  duty  of  acting  In  his 
official  capacity,  upon  a  subject-matter  which 
may  be  brought  before  him.  It  is  not  essen- 
tial, under  the  statute  defining  the  offense 
charged,  that  he  should  act  upon  the  matter 
or  that  the  matter  should  ever  come  before 
him,  but  It  Is  vitally  important,  to  consti- 
tute this  offense,  that  there  should  be  a  law 
in  force,  at  the  time  the  bribe  is  offered, 
which  would  cast  the  burden  upon  him  of 


acting,  should  the 'matter  come  before  him. 
Unless  this  duty  is  Imposed  iqion  him  by 
law,  there  can  be  no  bi-ibery.  It  will  not  do 
to  say  that  there  may  be  In  the  future  a  law 
enacted  which  would  require  the  perform- 
ance of  this  doty.  When  will  this  law  be  en- 
acted-^ a  month,  a  year,  or  In  the  next 
century?  The  offense  must  be  complete  at 
the  time  of  the  commission  of  the  act  The 
very  purpose  of  the  statute  la  to  prevent  pub- 
lic officials  from  being  Influenced  In  respect 
to  questions  upon  which  they  are  authorised 
to  act  How  can  an  officer  be  influenced  to 
act  when  there  Is  no  law  requiring  him  to  do 
so,  and  no  power  under  the  law  authorizing 
him  to  act?  It  may  be  said  that  it  was 
thoQght  the  power  existed,  and  there  should 
be  a  conviction  of  bribery  or  attempted  brib- 
ery. So  it  may  be  said  that  a  witness  who 
swears  falsely,  as  to  an  Immaterial  matter, 
before  the  court  or  the  grand  Jury,  ought  to 
be  convicted  of  petijury.  because  be  thought 
it  was  material;  but  what  oonrt  would  for  a 
moment  hold  that  a  defendant  could  be  con- 
victed for  swearing  falsely  as  to  matters  im- 
material to  the  legitimate  subject  of  inquiry? 
Why  not?  Because  the  law  ts  so  written. 
That  is  a  sufficient  answer.  The  words  in 
the  statute,  "which  may  by  law  be  brought 
before  him,"  must  be  construed  to  mean  a 
law  In  force  at  the  time  of  the  offer  to  brilie. 
This  is  the  only  reasonable  construction  of 
which  it  is  susceptible.  The  offense  must  be 
complete  at  the  time  of  the  offer,  and  can- 
not be  made  to  depend  upon  tbe  future  ac- 
tion of  the  lawmakers,  who  might  possibly, 
some  time  In  the  future,  enact  a  law  which 
would  require  the  officer  to  act  upon  ques- 
tions which  may  come  before  him.  Tbl» 
would  make  the  offense  depend  upon  a  con- 
dition or  contingency  that  might  never  hap- 
pen. The  views  herein  expressed  find  sup- 
port in  the  cases  of  In  re  Yee  Gee  (D.  C) 
83  Fed.  145;  State  v.  Howard,  187  Mo.  288, 
S8  8.  W.  906.  The  cases  cited  by  respond- 
ent. People  V.  Marfcham,  64  Cat  167,  30  Pac 
620,  49  Am.  Sep.  700;  and  Commonwealth 
V.  Donovan,  170  Mass.  228,  49  N.  £.  104,  do 
not  militate  agalnat  the  doctrine  hraelD  an- 
nounced. 

It  may  be  added  that  this  Is  a  stetute  de- 
fining a  criminal  offense,  and  must  be  strict- 
ly constmed.  Burgess,  J.,  la  State  r.  How- 
ard,  supra,  unqualifiedly  approves  the  an- 
nouncement of  the  rule  applicable  to  the  con- 
struction of  statutes  of  the  character  of  the 
one  before  ua,  by  Sherwood,  J.,  In  State  v. 
Schuchmann,  1S3  Mo.,  loc.  dt  117,  33  S.  W. 
Se,  84  a  W.  842,  where  It  to  said:  "More- 
over, the  statute  Is  both  penal  and  criminal, 
and  therefore  to  be  strictly  construed;  con- 
strued strictly  as  to  those  portions  which  are 
against  defendants,  but  liberally  construed  In 
those  which  are  In  their  favor— that  Is,  for 
their  ease  and  exemption.  No  person  la  to 
be  made  subject  to  such  statutes  by  impli- 
cation, and,  when  doubts  arise  concerning 
their  interpretation,  such  doubts  are  to  welg^ 
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0DI7  In  favor  of  the  accused.  Bltbop,  Stat. 
Cr.  (2d  Bd.)  H  IfiS,  IM,  227." 

In  the  discussion  of  this  iwoposltlon.  It  1> 
important  to  ke«p  In  view  the  real  questions 
presented.  The  proposition  we  ue  consider- 
ing Is  not  that  the  ordinance  did  not  emanate 
from  tlH  board  <tf  public  ImproTemente;  tills 
Is  merely  s  prellmlnarT  step,  affecting  the 
Talidlty  of  the  ordinance;  bnt  the  ivoposl- 
tlon  InvolTcd  Is  more  far-reacblng;  It  chal- 
iMigeB  tbe  exercise  of  the  power  to  let  a  con- 
tract for  public  work  by  the  board  of  health, 
and  aaserte  that  the  only  power  to  contract 
tor  public  work  as  contemplated  by  section 
27  of  the  charter  is  vested  hi  tlie  board  of 
public  Improvement.  A^ln,  tbe  question  as 
to  the  official  position  of  Chapman  Is  not  In- 
vidved.  No  one  controverts  the  fact  that  he 
was  a  member  of  the  board  ,  of  healtb.  The 
questum  aa  to  whether  he  was  an  ofBcer  de 
jure  or  de  facto  is  not  befom  us,  but  the  sole 
and  only  question  Involved  In  this  proposi- 
tion la,  as  a  memba-  of  the  board  of  health, 
was  there  any  duty  Imposed  upon  him  by  law 
which  required  him,  In  his  official  capacity, 
to  act  In  the  matter  of  letting  tbe  contract  for 
the  doing  of  public  work?  The  adoption  of 
the  ordinance  introduced  in  evidence,  beiug 
the  exerdse  of  a  power  not  granted  by  the 
charter,  was  Invalid.  From  this  it  must  log- 
ically follow  that  there  was  no  law  In  fdrce, 
at  the  time  of  the  alleged  attempted  brib- 
ery, which  required  Dr.  Chapman.  In  bis  offi- 
cial capacity  as  a  member  of  the  board  of 
health,  to  pass  upon  the  question  of  letting 
the  contract  for  the  public  work  to  be  per- 
formed for  the  city.  We  have  reached  the 
conclusion  that  the  absence  of  this  essential 
element  of  tbe  offense  charged  Is  fatal  to 
this  indictment,  and  that  the  facts  disclosed 
by  the  record  fall  to  bring  It  within  the 
terms  of  the  statute  upon  whlfdi  this  indict- 
ment is  predicated. 

The  questions  involved  in  tbe  case  at  bar 
have  frequently  been  In  Judgment  before  the 
courts  of  this  country,  and  the  uniform  and 
nnquallfled  expression  of  all  the  courts  fully 
support  the  views  herein  expressed  and  the 
conclusion  reached. 

In  ColUus  V.  State,  25  Tex.  Supp.  204,  tbe 
mie  as  applicable  to  the  case  before  us  Is 
very  clearly  announced.  It  Is  specially  ap- 
plicable, for  the  reason  that  the  Indictment 
was  based  upon  a  provision  of  fhe  Code  sim- 
ilar to  the  one  upon  which  the  indictment  is 
based  in  this  cause.  Roberts,  J.,  speaking 
for  tbe  court,  said:  "Tbe  Indictment  In  this 
case  Is  founded  on  article  250  of  the  Penal 
Code,  which  makes  It  an  offense  for  any  per- 
son to  offer  a  bribe  to  any  aecutlve,  legis- 
lative, or  Judicial  officer,  'with  Intent  to  In- 
fluence his  act  vote,  opinion,  decision  or 
judgment,  on  any  matter,  question,  cause  or 
proceeding  which  may  then  be  pending,  or 
may  thereafter  by  law  be  brought  before 
such  ofiBcer  In  Ms  official  capacity.'  Besides 
others,  the  substantial  exception  was  taken 
to  tiM  indictment  that  the  defendant  Is  not 


legally  charged  with  any  crime  In  said  In- 
dictment' This  is.  In  substance,  the  same  as 
one  of  the  exceptions  which  the  Code  per- 
mits to  be  taken  to  an  Indictment,  to  wit: 
Article  487,  *(1)  That  It  does  ndt  appear  to>m 
the  face  of  the  same  that  any  offense  against 
the  law  was  committed  by  the  defendant.* 
Tbe  Indictment  states  tliat  defendant  offered 
to  bribe  the  district  attorney  with  Intent  to 
influence  his  act  'as  an  offlcer"  In  and  con- 
cernlug  'a  certain  cause  or  criminal  charge 
and  proceeding  then  and  In  the  district  court 
(tf  aaSA  Bexar  county  pending,  it  being  case 

No.  ,  whaeln  the  said  A.  J.  CoUlna  la 

charged  with,*  etc.  The  omission  to  state  tbe 
cause  or  charge  and  proceedlug,  or  to  give 
some  definite  description  of  it,  renders  the  In- 
dictment defective,  not  only  in  form,  but  also 
in  substance,  because  It  does  not  appear  to 
be  a  matter  pending  in  court,  upon  which 
tbe  district  attorney  was  required  or  author- 
ized by  law  to  act  In  his  official  capacity. 
The  offer  to  bribe  the  office,  the  Intent  to 
Influence  his  official  act  thereby  In  relation 
to  a  cause  pending  In  court,  may  or  may  not 
come  within  the  denunciation  of  the  provi- 
sion of  the  Penal  Code  above  quoted.   If  It 
{  relate  to  a  cause  upon  which  the  district  at- 
:  torney  Is  required  or  authorized  to  act  offi- 
1  dally,  it  does;  otherwise,  it  does  not  There 
'.  should  therefore  be  some  averment  or  de- 
i  acrlption  which  would  show  it  to  be  such  a 
I  cause.  The  court  should  have  sustained  this 
I  exception,  and,  for  the  error  In  not  doing  so, 
j  the  Judgment  must  be  reversed." 

It  Is  apparent  that  the  court,  to  that  case, 
1  applied  the  crucial  test,  "Was  the  proceed- 
I  lag  one  In  which  the  district  attorney  was 
j  required  or  authorized  to  act?"  If  It  was,  it 
:  was  within  tbe  terms  of  the  Code;  if  not,  it 
i  was  not  within  the  denunciation  of  the  pro- 
!  visions  of  the  Code.  Applying  the  same  rule 
I  to  this  case,  If  Dr.  Chapman  was  not  required 
i  or  authorized  to  act  In  letting  the  contract, 
then  the  same  conclusion  as  the  Texas  court 
Is  Inevitable. 

We  find  tbe  same  principle  announced  by 
the  Supreme  Court  of  Illinois,  in  Gunning 
V.  People,  N.  E.  494,  82  Am.  St  Hep.  433. 
The  defendant  in  that  case,  who  held  the 
office  of  assessor,  was  Indicted  and  convict- 
ed for  proposing  to  receive  a  bribe  to  Influ- 
ence his  action  In  respect  to  assessment  of 
property.  The  proposition  was  that  he 
would  reduce  the  assessment  of  the  prop- 
erty. The  Indictment  failed  to  allege  that 
any  of  the  real  estate  upon  which  the  as- 
sessment was  sought  to  be  reduced  was  sit- 
uated in  the  town  of  which  the  defend- 
ant was  the  assessor.  The  court  speaking 
'  through  Carter,  J.,  said:  "It  Is  not  even 
I  averred  that  Gunning,  as  assessor,  had  the 
power  or  autliority  to  assess  the  property  In 
question,  or  to  reduce  the  assessment  upon 
It  It  Is  plain  that  the  todlctment  should 
have  been  quashed." 

It  Is  made  clear  In  that  case  why  the  Su- 
preme Court  declared  that  it  was  plain  that 
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the  Indictment  ibinild  tM  qnaitwd;  It  wu 
upon  tbe  aamt  prlncdple  Involved  In  tbU 
case.  The  Indlctmoit  failed  to  dlBcloae  fhMt 
tbe  aBsesBor  was  required  or  antlioriied  to 
act  In  respect  to  tiie  aseeaament  of  the  prop- 
erty described  in  tbe  indictment  If  lie  was 
not  autborlsed  to  act,  tben  tbere  could,  be 
no  bribery  to  influence  bis  action. 

Tbere  is  no  role  so  onlfonnly  adbered  to 
by  tbe  courts,  botb  state  and  federal,  as  tbe 
one  "tliat  tbere  can  be  no  bribery  of  anj 
ofllGlal  to  do  a  particular  act,  miless  tbe  law 
requires  or  Imposes  upon  blm  tbe  duty  of 
actiDg.'*  It  Is  bottomed  upon  fbe  sound,  and. 
logical  principle  tbat  be  cannot  be  Influenced 
to  do  sometblng  tbat  be  has  no  power  or 
antborlty  to  do.  In  U.  S.  t.  Boja  (D.  0.) 
85  Fed.  ^fl,  a  case  In  tbe  federal  court  of 
tiie  Western  District  of  MlSBourl,  under  a 
federal  statute  defining  tbe  offense  of  brib- 
ery of  an  officer  of  tbe  United  States,  tbe 
essential  dements  of  tbe  offense  were  tbe 
same  as  is  provided  by  the  Missouri  Coda 
To  indicate  tbeir  similarity,  and  tbe  appli- 
cation of  the  decl8i<m  of  tbe  learned  Judge 
in  tbe  Boyer  Oase,  we  here  quote  that  part 
of  the  federal  statute.  It  ia  provided  that 
tbe  offer  must  be  made  to  tbe  United  States 
officer,  ''with  Intent  to  influence  his  deci- 
sion or  action  on  any  question,  matter,  cause 
or  proceeding  which  may  at  any  time  be 
pCTding,  or  which  may  by  law  be  brought 
before  him  In  his  offifdal  capacity,  or  In  his 
place  of  trust  or  profit"  In  tbat  case  the 
validity  of  an  act  of  Congress  conferring 
authwity  upon  a  gorwnment  officer  was  in- 
volved. The  court  dedared  the  act  uncon- 
stitutional, and,  after  reaching  tbat  conclu- 
sion. Judge  Rogers,  proceeding  to  dispose  of 
tbe  remaining  question  before  the  court, 
said:  "I  think  it  clear  from  what  has  been 
said  tbat  Congress  has  no  poww,  even  if  It 
bad  done  so  1^  eqiress  legislation,  to  create 
tbe  offices  of  inspectors,  and  impose  upon 
them,  or  upon  agents  appointed  in  pursu- 
ance of  law  by  the  heads  of  d^tartments, 
tbe  duties  alleged  in  the  Indictment  And 
tbe  question  now  arises.  If  this  be  true, 
wtaettier  or  not  to  offer  a  person  a  bribe 
not  to  do  sometbing  which  no  valid  law  en- 
joins him  to  perform  Is  an  todictable  offense^ 
under  the  statutef  *  *  *  In  t7.  S.  t. 
Gibson  [D.  a]  47  Fed.  838.  It  was  held  not 
to  be  a  cxlme  to  offer  a  bribe  to  an  inter* 
nal  revenue  officer  of  the  United  States  with 
intent  to  cause  him  to  enter  and  burn  a  dis- 
tlUery.  The  court  quashed  the  indictment 
saying:  *The  bribe  offered  was  for  an  act 
entirely  outside  the  official  function  of  the 
aSLcer  to  whom  It  Is  claimed  the  bribe  was 
offered.  *  *  *  The  alleged  offws  cannot 
be  said  to  have  been  made  to  Induce  the 
officer  to  do.  or  omit  to  do,  any  act  In  vio- 
lation of  blB  lawful  duty.'  In  that  caae,  bad 
tbe  internal  revenue  officer  burned  tbe  dis- 
tillery. It  would  have  been  no  offense  against 
the  United  States.  No  duty  rested  upon  him 
to  see  that  the  distillery  was  not  bume*^. 


Doubtiesa,  if  he  had  burned  the  distillery, 
be  would  have  been  guilty  of  arscm  under 
the  state  statutes,  but  of  no  offense  whatsrer 
against  tbe  laws  of  tbe  United  States.  In  tbe 
caae  at  bar,  had  tbe  inspector  xeeelved  tbe 
bribe,  It  would  have  been  no  ofleue  against 
tbe  laws  of  ^.United  Stotes,  for  tiie  rea- 
aon  tbat  it  was  intended  to  induce  bim  not 
to  do  a  thing  wbl(di  no  valid  law  of  Con- 
gress imposed  upon  bim  to  do.  It  wonld 
not  have  tioea  an  Infractkm  of  tbe  state  law, 
because  no  stote  law  Imposed  upon  bim  tbe 
duties  alleged  in  tbe  Indictment  nor  was  be 
an  officer  of  tbe  stateL  I  am  unable  to  pw- 
c^ve,  any  course  of  sound  reasoning, 
tbat  the  facts  alleged  in  the  indictment  con- 
stitute an  offense  against  tbe  United  Stotes; 
and  hence  the  drannrrer  should  be  sustained 
to  each  of  the  three  separate  counts  In  the 
indlctm«st  and  the  indictment  dismissed." 

Tbe  learned  Judge  in  that  caae  very  clears 
ly  presents  the  question  Involved  in  tbe 
proposition  befWe  ns  in  the  case  at  bar. 
He  treats  of  <ma  of  tbe  essenttal  tiemoito 
of  the  offense  (tf  bribery^tbat  there  mnst  be 
a  duty  eqjoined  upon  tbe  officer  by  a  -raltd 
law,  to  order  to  make  an  offer  to  such  offi- 
cer bribery  within  the  terms  of  the  stotnteb 
It  Is  true  tbat  to  tbe  dtscusslon  of  tbe  ease 
It  la  said  tiiat  tbere  are  no  common-law  of- 
fenses against  tbe  government;  tbat  tbe  <tf- 
fesises  must  be  dtf ned  by  the  acto  of  Otm- 
gress.  This  does  not  change  the  application 
of  the  rule  announced  to  the  proposition 
involved  to  the  ease  bef<»e  us.  While  It  Is 
true  there  are  common-law  offenses  against 
the  stoto  of  Missouri,  yet  it  will  not  be  eon- 
tended  that  the  offense  charged  against  tbe 
appellant  to  this  case  is  based  tqion  the  com- 
mon law.  He  was  charged  and  convieted 
for  tbe  violation  ot  an  egress  statute  of 
this  state.  The  indictment  is  predicated  up- 
on the  statute,  and  this  Judgment  ot  cmvle- 
tlon  must  stand  or  fall  by  ite  terms,  ^nce 
the  principle  announced  by  Judge  Bogma  to 
the  Boyer  Case  is  directly  applicable,  with 
all  ot  ita  forces  to  tbe  question  now  betog 
discussed. 

In  James  t.  Bowman,  28  Sup.  Ct  678»  47 
U  Bd.  — ,  it  was  held  tbat  section  &507  of 
the  Revised  Statutes  of  tbe  United  States 
(U.  8.  Oomp.  St  1801,  pi  8712)  wu  tovalld, 
and  tiiat  defendant  conid  not  be  convicted 
of  briboy  under  ita  provisions.  Ur.  Jus- 
tice Brewer,  after  fully  reviewing  all  the 
authorities  pertinent  to  tbe  questions  involv- 
ed, and  deckiring  tbat  tbe  statoto  was  In- 
operative, and  tbat  defendant  could  not  be 
tried  or  convicted  for  bribery,  very  clearly 
and  fOTclbly  announced  tbe  views  ot  that 
court  to  oiwosition  to  construing  statntee  to 
fit  some  particular  transaction.  He  said: 
"We  deem  It  unnecessary  to  add  anything 
to  the  Tien  expressed  to  these  opinions. 
We  are  fully  sensible  of  the  great  wrong 
which  resulta  from  bribery  at  elections,  and 
do  not  question  the  poww  of  Congress  to 
punish  such  offenses  when  committed  In  re- 
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vpect  to  tb»  election  ot  federal  offldale.  At 
tbe  Mine  time  it  im  aU-lmiiortaiit  that  a 
criminal  statute  dHnld  define  dearly  the  of- 
fense whlidi  It  poEporte  to  pimleb,  and  ttiat 
when  80  defined  It  ilionld  be  within  the  Um- 
itB  oC  the  power  of  the  l^tfslatlTe  hody  en- 
acting  It  Gtmgreas  haa  no  power  to  pnnlsh 
bribery  at  all  electtona.  The  Umita  of  ita 
power  are  in  respect  to  elections  in  which 
the  nation  la  directly  Interested,  or  in  which 
some  mandate  of  the  national  Constltottoo 
la  disobeyed;  and  courts  are  not  at  llbarty 
to  take  a  criminal  statute,  broad  and  eom- 
prehen^Te  In  Its  terms,  and  in  these  terms 
beyond  the  power  of  Oonsress,  and  change 
it  to  fit  some  partlcnlar  transaction  which 
Congress  might  hare  legislated  for  If  it  bad 
seal  flt" 

The  Oonrt  of  Appeals  ot  Kentncky  Is  In 
harmony  with  the  unbroken  line  ot  dedslona 
In  adbolng  to  the  role  that  there  most  be 
a  du^  required  to  be  performed  before  there 
can  be  any  bribery  tn  atten^tlng  to  lnfln< 
ence  the  action  of  the  person  upon  whom 
tbe  duty  is  imposed.  Oommonwealth  t. 
Reese  (Ky.)  29  S.  W.  SS2,  was  a  case  in 
irtilch  the  dtfmdant  was  charged  with  at- 
tempting to  bribe  a  councilman  to  vote  for 
a  partlcnlar  candidate  for  the  office  of  "Seal- 
er of  Weights  and  Measures."  It  seems,  prior 
to  this  election,  the  office  songbt  had  been 
abMIahed.  It  was  held  that,  there  being  no 
such  office  In  existence,  there  could  be  no 
bribery  In  an  offer  of  a  bribe  to  the  council- 
man for  his  vote  to  secure  it  It  Is  clear 
that  this  ruling  Is  based  iqnn  tbe  prlnclide 
that,  there  being  no  <^ce  In  existence,  there 
was  no  duty  imposed  requiring  the  council- 
man to  ae^  and.  If  not  required  to  act,  hla 
action  was  not  subject  to  be  Influenced.  To 
tbe  same  effect  are  Kltby  t.  State  Qf.  J. 
Sop.)  81  Atl  218:  People  t.  Puiiey,  2  QaL 
664;  Newman  t.  State  (Ga.)  23  S.  B.  881; 
Buffln  T.  State  (Tex.  Or.  App.)  88  S.  W.  16ft. 

Numerous  cases  are  cited  by  counsel  for 
reqptmdent  in  the  discussion  of  tike  proposi- 
tion now  being  considered.  We  have  exam- 
ined them  with  a  marked  degree  of  care, 
and  are  unable  to  find  In  any  ot  them  an 
announcement  ot  a  rule  as  applicable  to  Ibe 
question  Involved  In  this  case  that  is  in  con- 
flict with  the  casM  cited  and  reviewed  In 
sqpport  of  the  conclusions  reached  by  this 
court  An  examination  ot  lliem  will  dem- 
onstrate dearly  the  line  of  d^markaticm  be- 
twe«i  the  rules  aiqiUed  and  announced  in 
the  cases  relied  upon  by  counsel  for  the  state 
and  those  which  determine  the  tmly  zeal 
question  involved. 

The  Attorney  Oeneral,  In  the  discharge  of 
hla  duty  to  the  steta,  has  filed  a  s^rate 
bri^  coverli^;  In  a  very  careful  and  painstak- 
ing manner  all  tbe  questions  presented,  and 
we  have  also  tbe  brief  filed  by  tbe  circuit 
attorney,  who  prosecuted  this  case  In  the  trial 
court,  presenting  his  views  very  carefully 
and  fully  upon  the  propoalttona  now  before 
OS.  The  reasonable  limits  of  this  opinion 


BIITUEB.  575 

render  it  bnpoeslble  to  review  all  the  cases 
dtod.  We  must  therefore  be  content  with  a 
discussion  of  those  mostly  relied  on. 

It  is  well  enough  to  keep  closely  In  view 
tbe  controverted  proposition.  The  conclu- 
sions reached  by  this  court  do  not  dispute 
ttiat  Dr.  Ghapman  was  an  officer  de  Jure,  un- 
dw  tSie  city  government;  secondly,  the  prop- 
osltixm  Is  not  denied  that  a  de  facto  officer 
Is  as  tolly  fbe  subject  of  brlbei?  as  an  of&Qer 
de  Jure.  It  la  sat  denied  that  an  officer  wbo 
assumes  tbe  duty  of  an  office  and  perttorms 
the  functions  pertaining  to  it  cannot,  In  a 
lODsecntion  tor  bribery,  deny  that  he  wiui 
duly  tiected  or  appointed  to  such  office.  But 
\  tbe  conclusion  reached  does  assert  the  prop- 
osltion  that  under  the  terms  of  the  statute 
It  Is  an  essential  element  of  the  offense  char- 
ged that  there  must  be  a  valid  law  in  ex- 
istence at  tbe  time  of  the  offer  to  Inibe  au- 
thorising and  requiring  the  officer  to  act 
Without  this,  his  action  Is  not  subject  to  In- 
fluence, and  there  can  be  no  bribery  within 
the  terms  <tf  the  stetute.  The  first  case  to 
which  our  attention  Is  directed  is  State  t. 
Graham,  96  Mo.  120,  8  S.  W.  911.  The  de< 
fendant  was  indicted  under  the  statute  de- 
nouncing **bilblng  officers  to  appohit  to  of- 
fice." There  was  a  demurrer  ffied  to  the  In- 
dictment and  tin  ground  alleged  In  the  de- 
mnrra  was  the  failure  of  the  indictment  to 
allege  that  tbe  defendant  was  eligible  to  the 
office.  This  demurrer  was  oTorraled,  and 
correctly  so,  tor  tbe  reasons  eqiireesed  In  the 
opinion  of  the  court,  where  It  was  said:  "The 
Indictment  In  question  alleges  evny  tact 
necessary  to  constitute  the  offense  defined 
by  the  statute.  It  charges  that  Blckman  was 
the  mayor  of  the  sUy  ot  Sedalla,  and  as 
such  had  the  powOT  to  an>obtt  defendant  to 
the  office  of  engineer  ot  the  steam  fire  engine 
ot  said  dty,  subject  to  the  confinnatlon  ot 
the  ^tj  council;  and  tbe  defendant  did  fe- 
loniously, etc.,  fl^ve  to  said  Blckman  twrnity- 
five  dollars,  with  the  Intent  to  corruptly  in- 
fluence  said  Blckman,  as  mayor,  to  appcflnt 
and  procure  for  him  the  office  of  mglneer  ot 
said  engine.  It  was  not  necessary  under  this 
statute,  in  order  to  make  a  valid  Indictment, 
to  aver  that  defendant  was  eligible  to  the 
said  office  for  tbe  purpose  of  being  appointed 
to  which  he  gave  the  bribe.  Ttn  gravamen 
of  the  offense  Interdicted  by  the  statute  Is 
tbe  intention  to  Influence  the  <fflclal  action  of 
the  office  by  giving  him  a  bribe,  and  this  is 
sufficlentiy  set  forth  In  the  Indictment."  It 
Is  apparent  that  this  case  does  not  conflict 
with  the  views  of  this  court  as  expressed. 
The  statute  did  not  make  tbe  dlglblllty  of 
the  defendant  an  element  of  the  offense; 
hence  It  was  necessary  to  allege  It  or  prove 
It  With  that  case  tiie  correct  prindple  can 
be  demonstrated  beyond  dispute.  Suppose 
that  at  the  time  the  defondant  offered  to 
bribe  the  mayor  to  appdnt  him  engineer  of 
tbe  dty  of  Sedalla,  there  was  no  law  In  ex- 
istence which  authorized  the  mayor  to  make 
the  appointment  would  it  be  contended  for 
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a  moment;  eren  thongb  the  defendant  of- 
fered blm  tbonaandB  of  dollars  for  fbe  ap- 
pointment, that  aueh-  act  was  the  subject 
of  bribery?  Certainly  not,  for  the  plain  rea- 
son that,  aa  In  this  case,  there  Is  an  absence 
of  any  law  which  imposed  uxxm  hhn  the  duty 
of  such  appointment  Again,  suppose  the  in- 
dictment in  that  case  had  failed  to  all^ 
the  power  of  the  mayor  to  make  the  appoints 
ment,  would  any  court  hesitate  for  a  mo- 
ment to  quash  the  indictment,  for  tbe  reason 
that  it  failed  to  charge  any  offense?  Most 
certainly  not  It  is  stated  with  great  par- 
ticularity in  that  opinion  tiiat  the  indictment 
alleges  "that  Rlckman  was  the  mayor  of  the 
city  of  Sedalla,  and  as  ancb  had  the  power  to 
appoint  defendant  to  the  office  of  engineer." 
Without  such  avennent  the  Indictment 
would  not  have  charged  any  offense. 

The  case  of  Floras  r.  State,  11  Tex.  App. 
102,  inTolved  simply  tbla  question:  The  de- 
fendant was  indicted  and  tried  for  attempt- 
ing to  Inlbe  a  deputy  sheriff  and  Jailer  to 
release  a  prisoner.  Daring  tbe  progress  of 
the  trial  be  attempted  to  show  that  the  of- 
ficer was  not  regularly  appointed,  but  was 
simply  a  de  facto  oSlcec.  The  court  rery 
properly  held  that  tills  defense  could  not  be 
aTailing;  that  tbe  legality  of  the  claim  of 
the  deputy  sheriff  to  the  office,  tbe  functions 
of  which  he  was  performing,  could  not  be 
tested  In  tills  way.  Tbe  de  fticto  officer  was 
performing  the  duties  of  an  officer  de  Jure. 
His  acts  were  valid,  and  he  was  an  ofllcer, 
as  much  subject  to  bribery  as  one  whose  titie 
to  the  office  was  beyond  question-  The  law 
Imposes  tbe  dnty  upon  the  deputy  sheriff  de 
Jure  to  safely  keep  the  custody  of  his  pris- 
oner, and  tiie  de  facto  deputy  was  simply 
IKrforming  the  legal  duties  of  the  de  Jure 
officer,  and  his  right  to  the  office  can  only  be 
tested  by  the  modes  pointed  out  by  law. 
This  is  not  the  question  in  this  case.  There 
Is  no  contention  that  Dr.  Chapman  was  not 
an  officer  de  jure.  The  question  Is,  was  he 
corruptly  approached  about  a  matter  which 
law  would  come  before  him?  It  was  In- 
cumbent upon  the  court  to  determine  as  a 
question  of  law  whether  there  was  a  law  In 
force  at  the  time  whliA  required  the  matter 
to  be  brought  before  him. 

The  Moseley  Case,  in  25  Tex.  App.  518,  3 
S.  W.  652,  Is  equally  wltbont  application.  It 
was  held  In  that  case  that  an  officer  accept- 
ing a  bribe  for  releasing  a  prisoner  should 
not  be  i^mltted  to  deny  the  legality  of  his 
own  act  by  asserting  that  tbe  arrest  was  il- 
legal. That  Is  the  annonncement  of  a  clear 
legal  principle.  It  will  be  observed  that  the 
officer  in  that  case  was  aoUiorlzed  by  law 
to  make  arrests,  and  the  only  question  In- 
Tolved  was  after  having  exerdsed  the  au- 
thority as  to  the  preliminary  steps  necessary 
to  legalize  the  arrest.  It  was  held,  and  cor- 
rectly Bo,  that,  having  authority  to  make  ar- 
rests, and  accepting  a  bribe  to  relraae  a  pris- 
oner, the  preliminary  steps  were  immaterial, 
and  he  wonld  not  be  permitted  to  deny  tbe 


legality  of  bis  acta.  It  Is  very  ai^rent  tbat 
this  case  does  not  militate  against  tbe  oonciu- 
alons  reacbed  in  the  one  before  ns,  and  was 
never  Intended  to  be  understood  as  announ- 
cing a  different  rule,  for  it  -vras  Oils  same 
court  that  spoke  In  no  doubtful  terms  in 
Collins  V.  State,  supra,  as  to  tbe  coErect  rule 
applicable  to  the  proposition  being  discussed. 
It  was  very  apUy  sold  in  tiut  case  that 
where  a  defendant  was  charged  with  at- 
tempting to  bribe  the  district  attorney,  It  was 
not  bribery,  and  not  within  tiie  terms  of  the 
statute,  unless  it  was  a  matter  or  proceeding 
upon  which  the  attorney  was  authorized  ana 
required  to  act  The  same  court  in  tiie  re- 
cent case  of  Moots  v.  State  <T6x.  Or.  App.) 
68  S.  W.  521.  very  clearly  distinguishes  tbe 
Flwes  and  Moseley  Cases  from  tiie  rule  an- 
nounced In  the  Une  of  dedsloiu  applicable 
to  the  question  involved.  It  is  made  clear 
that,  for  a  defendant  to  be  brought  within  tbe 
terms  of  the  statute  for  the  Inibery  of  a 
public  officer,  the  offer  to  bribe  must  be  in 
respect  to  the  dlschai^  of  a  legal  and  official 
duty.  In  other  words,  to  more  clearly  stete 
the  proposition,  the  law  must  require  and 
authorize  the  performance  of  a  legal  and 
official  duty  before  the  action  of  the  officer 
to  be  subjected  to  an  imprc^ier  Influence  Is 
made  the  subject  of  bribery. 

The  Texas  court,  in  the  Moore  Case,  speak- 
ing through  Brooks,  J.,  said:  "It  will  be  seeu 
from  an  liupection  of  the  foregoing  facts 
that  aiq;>ellant  was  not,  In  contemplation  of 
law,  under  legal  arrest  at  the  time  the  offer 
to  bribe  the  officer  was  made.  This  prosecu- 
tton  Is  based  upon  article  138,  White's  Ann. 
Pen.  Code,  which  provides:  *If  any  person 
shall  bribe,  or  offer  to  bribe  any  sheriff  or 
other  peace  officer  to  permit  any  prisoner  in 
bis  custody  to  escape,  be  shall  be  punished 
by  imprisonment  in  the  peultentlary  for  a 
term  not  less  than  two  nor  more  than  five 
years.'  Article  144,  White's  Ann.  Pen.  Code, 
reads:  'By  a  "bribe,"  as  used  throughout  this 
Code,  Is  meant  any  gift  emolument  money, 
or  thing  of  value,  testimonial,  privilege,  ap- 
pointment or  personal  advantage,  or  the 
promise  of  either  b»towed  or  promised  for 
tbe  purpose  of  Influencing  an  officer  or  oth- 
er person,  such  as  are  named  in  this  chapter. 
In  tbe  performance  of  any  dnty,  public  or 
official,  or  as  an  inducement  to  favor  the  per- 
son offering  the  same,  or  some  other  person.* 
Construing  these  two  articles  together.  It  ]s 
made  to  appear  that  in  order  to  bribe  au 
officer,  as  contemplated  by  article  138.  he 
must  be  in  tiie  discharge  of  a  1^1  and  of- 
ficial duty;  and  the  custody  of  appellant 
therefore,  must  have  been  a  legal  custody: 
otherwise  It  Is  not  an  official  act  In  arresting 
appellant  The  cases  of  Florez  v.  State,  11 
Tex.  App.  102,  and  Moseley  v.  State.  26  Tex. 
App.  515,  8  S.  W.  652,  seem  to  support,  upon 
a  casual  reading,  the  stete's  contention.  But 
a  closer  scrutiny  thereof  will  make  manifest 
the  fact  tbat  neither  of  said  cases  Is  in  point 
The  Floras  Case  was  an  effort  on  part  of 
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appellaDt  to  bribe  an  officer  to  release  him 
from  Jail,  and  the  evidence  disclosed  that  ap- 
pellant was  already  under  Judgment  of  court; 
and  the  question  of  whether  or  not  the  mitti- 
mus had  been  Issued  was  held  to  be  Imma- 
terial. In  the  Moseley  Case  appellant  re- 
ceived a  bribe  to  release  a  prisoner  he  had 
Illegally  arrested.  The  court  held  that  ap- 
pellant would  be  estcq>ped  from  settiug  up 
the  Illegality  of  the  arrest  as  a  defense  to  the 
prosecution.  But  In  the  case  at  bar  appel- 
lant has  nothing  to  do  with  the  Illegality  of 
the  arrest,  except  that,  In  contemplation  of 
law,  he  was  suffering  an  injury  to  his  per- 
sonal rlgbts  by  reason  thereof.  He  was  not 
a  party  to  it,  be  had  not  acquiesced  in  It. 
and  could  not  be  stopped  from  asserting  his 
rlgbts  under  the  conditions  and  proTisions  of 
article  138,  White's  Ann.  Pen.  Code.  The 
monl  a4>eet  of  this  question  appeals  strong- 
^  to  us,  aa  suggested  by  appellant's  coun- 
sel, but  we  must  decide  the  case  according 
to  the  statute.  The  statutes  under  considera- 
tion do  not  make  appellant  gnllly,  under  the 
facts  in  this  record,  because  appellant  was 
not  legally  arrested." 

The  next  case  to  which  our  attention  Is 
earnestly  dh^cted  is  State  v.  ElUs,  83  N.  J. 
Law,  IW.  97  Am.  Dec.  707.  The  disclosures 
of  the  record  in  that  case  clearly  distin* 
gulsb  It  from  the  line  of  cases  wblcb  support 
tbe  conclusion  reached  by  this  court  The 
facte  upon  which  the  prosecution  was  predi- 
cated in  the  case  last  cited  were  about  as 
foUowa:  Application  was  made  to  tbe  com- 
mon council  of  Jersey  City  to  lay  a  railroad 
track  on  one  of  the  public  streets  of  said  city, 
and  the  defendant  offered  a  bribe  to  one  of 
the  members  of  tbe  council  to  Tote  in  favor 
of  the  application.  The  contention  was  made 
b7  tile  defendant  that  the  city  council  bad 
no  power  to  grant  the  application,  hence 
there  coold  be  no  bribery.  The  court  ruled 
adversely  to  the  contention  of  the  defend- 
ant upon  this  proposltiott,  and  we  fully  con- 
cur In  that  ruling.  It  was  clearly  correct 
as  to  tbe  case  before  it,  and  is  in  no  way  in 
conflict  with  the  conclusions  reached  in  this 
case.  In  the  first  place,  the  indictment  In 
that  case  was  for  a  common-law  misdemean- 
or; but,  aside  from  that,  the  charge  con- 
tained all  the  essential  elements  of  bribery. 
It  was  immatolal  whether  the  action  of  the 
council  conld  be  enforced.  It  was  a  mat- 
ter pending  before  tbe  council,  upon  wbicb 
the  monbem  had  a  right  to  vot&  It  was 
not  necessary  "that  tbe  vote.  If  procured, 
would  have  produced  tbe  desired  result." 
TbB  simple  question  was,  was  the  member 
tbe  conndl  autiiorized  to  vote  upon  the  mat- 
ter pending?  It  Is  very  frequently  of  greats 
«  Importanoe  to  the  public  for  a  member 
of  the  dty  conncll  to  vote  upon  a  question 
pendlnc,  where  tbe  effort  la  to  secure  unau- 
tiKHlsed  legislation,  than  upon  mattors  fully 
authorised.  Under  such  conditions  tbe  mem- 
bm  of  the  council  axe  not  only  authorised 
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to  vote,  but  it  is  their  duty  to  vote,  and 
to  vote  "No,"  and  every  attempt  to  Influence 
their  action,  by  tbe  offering  of  a  bribe,  in  re- 
spect to  such  vote,  constitutes  the  offense  of 
bribery.  That  the  decision  in  that  case  is 
not  pertinent  to  the  proposition  now  being 
discussed,  we  think  is  too  plain  for  discus- 
sion. 

In  Glover  v.  State,  109  Ind.  391,  10  N.  ffi. 
282,  the  defendant  was  school  trustee.  He 
was  indicted  for  accepting  a  bribe  to  enter 
Into  a  contract  for  the  purchase  of  school 
furniture  and  supplies.  It  was  not  ques- 
tioned that,  as  such  trustee,  be  bad  the  pow- 
er and  was  authorized  to  make  the  contract. 
The  indictment  properly  avers  such  power 
and  authority.  The  contention  of  tbe  appel- 
lant was  that  the  contract,  as  reduced  to 
writing,  was  not  binding  upon  the  school 
township.  Tbe  court  uiwn  that  proposition, 
▼07  correctly  said:  "It  Is  not  material 
whether  the  contract  entered  into  could  have 
been  enforced  against  tbe  township  or  not 
If  it  was  already  executed,  and  the  amount 
paid  out  of  the  township  funds,  of  course  it 
could  not  be  material  whether  or  not  tbe  con- 
tract was  in  writing.  Nor  cotUd  it  be  ma- 
terial In  any  event  The  question  is  not 
whether  appelant  entered  into  a  ccfntract 
binding  upoD  tbe  township,  but  whether  be 
accepted  the  bribe."  That  is  not  this  case; 
but  If,  on  the  other  band,  there  bad  been  no 
law  which  authorized  and  required  the  school 
trustee  to  make  the  contract  and  some  pw- 
Bon  should  have  attempted  to  bribe  him  to 
make  It  then  we  would  have  the  identical 
question  presented  In  this  case;  and  it  cer- 
tainly will  not  be  disputed  that  in  the  sup- 
posed case  there  would  be  no  offense  for  the 
reason  that  the  bribe  offered  was  not  In  re- 
Bpect  to  the  pertorinance  of  a  legal  and  of- 
ficial dn^  required  by  law. 

In  the  Ohio  case  of  State  v.  Gardner,  42 
N.  B.  909.  31  I«  R.  A.  fiCO.  tbe  question  In- 
volved was  as  to  the  right  of  the  d^endant, 
was  who  charged  with  bribing  an  officer,  to 
test  In  that  proceeding,  the  right  of  a  de 
facto  officer  to  perform  certain  duties.  It 
was  held  in  that  case  that  tbe  party  char- 
ged to  have  been  bribed  wu  a  de  facto  offl- 
COT,  and  that  del'endant  could  not  attack  tbe 
constitutionally  of  the  law  creating  the  of- 
fice. In  this  case  the  title  of  Dr.  Chapman 
to  tbe  ofilce  of  memborsblp  of  the  board  of 
health  is  not  questioned;  nor  are  the  legiti- 
mate dntlra  autiiorlaed  by  the  dty  charter 
questioned.  But  the  sole  question  is  as  to 
tbe  exercise  of  power  by  the  raunidpal  as- 
sembly, under  tbe  charter,  in  respect  to  im- 
posing the  duty  upon  tbe  board  of  health  to 
let  a  contract  for  public  ^rotk.  Whfle  that 
case  does  not  necessarily  Involve  the  propo- 
sition now  being  discussed,  yet  upon  the 
questions  wblcb  seemed  to  have  been  de- 
termined by  It— that  Is.  as  to  officers  de  fiuito 
and  tbe  rl^t  of  attacking  the  constltatlonal- 
ity  of  a  statute  creating  an  office— will  saj 
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that  It  is  directly  In  conflict  wltb  some  of 
the  most  carefully  considered  cases  In  this 
state.  Will  discuss  this  conflict  later  in  the 
opinion. 

We  have  examined  the  Kansas,  Iowa,  and 
Indiana  cases  cited,  and  find  that  the  reasons 
heretofore  assigned  are  applicable  to  those 
cases;  tiiat  the  propositions  involTed  are  not 
the  ones  presented  for  our  consideration  In 
this  case*  and  do  not  militate  against  the  oon- 
dnslons  reached. 

It  is  earaeatly  contended  that  the  validity 
of  Ordinance  20,476  cannot  be  attacked  in 
this  proceeding;  in  other  words,  it  is  urged 
that  It  cannot  be  attacked  collaterally.  So 
far  as  the  adjudications  of  tills  court  applica- 
ble to  this  contention,  there  is  but  one  ezc^ 
tion,  and  the  contention  urged  does  not  fall 
vttfaln  it.  The  caees  relied  npon  to  maintain 
this  proposition  are  specially  applicable  to 
that  one  exception.  This  court  has  uniformly 
and  correctly  held  that .  when  the  constitu- 
tionality of  an  act,  such  as  the  organization 
of  a  county  or  of  a  court,  depends  upon 
facts  extraneous  to  the  leglslatlTe  act.  then 
the  courts  will  not  undertake.  In  either  a 
criminal  or  civil  proceeding,  to  Investigate 
0ie  facts  upon  which  the  constitutionality  or 
nnconstitotionallty  of  such  an  act  must  rest 
On  the  other  hand,  as  the  history  of  our  ad- 
judications will  bear  witness,  there  never  has 
been  a  case  in  this  state  where  the  court, 
either  in  a  criminal  or  civil  proceeding,  has 
refused  to  declare  an  act  of  the  L^slature 
or  an  ordinance  invalid  when,  by  a  compari- 
son with  the  organic  law,  Its  Invalidity  could 
be  ascertained.  Our  attention  Is  directed  to 
the  cases  of  State  t.  Rich,  20  Mo.  893,  State 
York,  22  Mo.  462.  and  State  v.  Wtley.  109  Mo. 
4^  19  S.  W.  197,  as  svtpportlng  the  rule  In- 
voked In  this  contention.  These  cases  all  de- 
termine the  same  question,  and  no  expiesalon 
by  this  court  In  the  present  opinion  can  more 
fully  demonstrate  that  Ihey  have  no  applica- 
tion to  the  attack  opon  the  validity  of  the 
ordinance  in  this  proceeding  than  the  clear 
announcement  of  tba  oonrt  itself  In  one  of 
the  cases  cited.  In  passing  upon  the  question 
before  It  In  State  v.  Wiley,  supra,  Oantt, 
speaking  tot  the  court,  said:  "That  this  court 
may  declare  an  act  of  the  Legislature  uncon- 
stitutional when  It  transcends  the  limits  pre- 
scribed by  the  organic  law  la  now  accepted 
by  all  branches  of  the  government,  but  It  Is 
equally  well  determined  that  the  Invalidity  of 
the  statute  must  clearly  ai^ear  before  the 
court  will  assume  so  serious  a  Amotion.  Or- 
dinarily, fliese  questions  arise  from  the  face 
of  the  act  Itself,  but  here  a  comparison  of 
file  act  of  the  Legislature  vrlth  the  Oonstltn- 
tlon  ^1  not  disclose  any  conflict  It  is  clear 
that  tf  a  conn^  has  a  population  of  fifty 
tiwusand,  the  Legislature  may  establish  a 
criminal  court  t<a  It  The  power  to  create 
fbe  court  depends  upon  a  ^t  In  pals'— some- 
tiling  extraneous  to  title  act  It  was  the  duty 
and  the  right  of  the  Legislature  to  determtaie 
before  passing  the  act— to  Inquire  and  ascer^ 


tain— that  Greene  county  had  flie  reqiddte 
number  of  inhabitants.  A  propsr  reject  for 
a  co-ordinate  branch  of  the  government  com- 
pels us  to  presume  that  they  did  make  the 
proper  investigation,  and  foimd  from  the 
facts  that  they  were  not  Infringing  the  Con- 
stitution.  The  court  was  accordingly  estab- 
lished, and  the  practical  question  now  arises, 
must  tills  court  and  ita  officers,  every  time 
an  Indictment  is  found  and  a  prisoner  put 
on  trial,  submit  as  a  prellminat;  question, 
to  an  Investigation  of  the  fact  of  the  exist- 
ence of  fifty  thousand  Inhabitants  in  Greene 
county  on  April  26,  1899?"   The  same  dis- 
tinction is  drawn  in  State  v.  Layton,  160  Mo. 
474,  61  S.  W.  171,  8S  Am.  St  Rep.  487.  That 
Is  not  this  case.  We  take  Judicial  notice  of 
the  provisions  of  the  charter  of  the  dty  of 
8t  Louis,  and  the  ordinance  is  before  us, 
having  been  Introduced  In  evidence,  and 
from  them,  and  not  any  extraneous  facts,  we 
^ermine  the  power  of  the  municipal  as- 
sembly to  adopt  the  ordinance.    The  Ohio 
case.  State  t.  Gardner,  heretofore  adverted 
to.  Is  cited  as  maintaining  this  contention. 
That  case  seems  to  hold  tliat  there  can  be  a 
de  facto  officer  without  any  de  Jure  office, 
and  that  the  constitutionality  of  an  act  ere* 
atlng  an  office  cannot  be  called  In  question 
in  a  prosecution  for  bribery  of  an  officer  who 
assumes  to  perform  the  duties  under  the  act 
creating  the  office.  This  Is  in  direct  conflict 
with  the  decision  of  this  court  in  Ex  parte 
Snyder.  64  Mo.  6&   The  petitioner,  Snyder, 
In  that  case,  was  convicted  of  grand  lar* 
ceny,  and  sent  to  the  penitentiary,  and  was 
there  confined  at  the  time  of  bis  application. 
This  court  held  In  tiiat  proceeding  that  the 
act  of  the  Leglshiture  creating  t3w  probate 
and  criminal  court  of  Cass  county  was  un- 
constitutional, and  that  the  acts  of  the  Judge 
In  sending  the  petitioner  to  the  penitentiary 
were  void.   The  application  of  Snyder  In- 
volved the  performance  of  dutlra  by  a  pubUe 
cHBlcer.  It  was  not  a  direct  proceeding  to  de- 
clare that  act  unconstitutional.  In  fact  no 
such  proceeding  Is  provided  for.  It  was  the 
ordinary  application  tor  writ  of  habeas  cor- 
paa.   The  same  question  would  have  been 
determined  upon  appeal.  After  dlspoadng  of 
the  first  question  as  to  the  validity  of  the  ac^ 
tblB  court,  speaking  through  Shmrood,  J., 
Bald:  "We  are  thus  led  to  the  discussion  of 
our  second  point,  and  respecting  this  there 
would,  ovring  to  the  disposition  made  of  the 
first  point,  appear  to  be  but  UtUe  difficulty. 
Numerous  cases  can  be  instanced  from  the 
books  where  the  acts  of  an  Incumbent  of  an 
office  have  been  held  valUl  upon  the  groood 
that  such  Incumbent  was  an  officer  de  facta 
But  an  officer  of  that  description  necessarily 
presupposes  an  office  which  the  law  recog- 
nises.  And  a  quite  otenslTe  research  has 
tailed  to  dtecover  an  Instance  •when  an  In- 
cumbrait  has  bera  held  an  officer  de  facto 
unless  there  was  a  legal  office  to  fill,  and  all 
the  cases  cited  from  our  own  B^rta  were 
of  t^t  sort"   It  Is  apparent  that  the  an- 
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nooncement  of  the  rale  In  the  Gardnor  Case 
Is  not  In  accord  with  the  settled  law  and 
practice  of  the  courts  of  this  state. 

Our  attention-  has  been  directed  to  the  case 
of  State  T.  WilllamB,  136  Mo.  293.  88  S.  W. 
75.  It  does  not  support  the  contention  in  re- 
spect to  the  collateral  attack  upon  this  ordl- 
nance.  That  was  an  Indictment  and  con- 
viction for  an  attempt  to  corruptly  influence 
a  Juror  in  the  case  of  State  t.  Taylor.  The 
Taylor  Case  was  tried,  and  the  conrt  passed 
Upon  the  competency  of  the  jurors,  and  it 
was  Its  proTince  to  pass  upon  any  irregu- 
larities In  summoning  the  panel.  The  de- 
fendant challenged  the  correctness  of  the 
Indictment  for  Its  failure  to  contain  an  aver- 
ment that  the  panel  was  aammoned  by  order 
of  the  county  court  The  conrt  correctly  held 
that  snch  allegation  was  not  neceesary.  The 
failure  of  the  county  conrt  to  order  a  sum- 
mons for  the  panel  of  Jurors  Is  not  a  matter 
of  defense  to  the  offense  of  corruptly  at- 
tempting to  influence  a  juror.  That  was  a 
question  to  be  settled,  and  presumably  was 
settled.  In  the  case  in  which  tlie  Jury  were 
summoned.  The  nile  announced  In  that  case 
does  not  in  any  maimer  conflict  with  the 
firmly  established  practice  of  attacking  the 
validity  of  an  ordinance  or  act  of  the  Legis- 
lature. In  any  j^oceedlng  In  which  they  are 
Involved. 

There  is  no  direct  proceeding  known  to  the 
law  by  which  an  invalid  act  of  the  Legis- 
lature or  ordinance  can  be  set  aside,  but  the 
onlverBal  rale  and  practice  In  this  state  has 
been  that,  whenever  an  ordinance  or  act  of 
the  I<eglBlature  Is  invoked  to  support  any 
civil  or  criminal  proceeding,  their  constitu- 
tionality may  be  put  In  Issue  and  may  be  at- 
tacked. To  hold  otherwise  would  overthrow 
the  settled  practice  of  this  state  ever  since 
tills  court  was  organized,  as  indicated  by  the 
limumeraUe  cases  In  which  such  practice 
was  adopted.  State  ex  rel  Belt  City,  su- 
pra, was  not  a  direct  proceeding  to  set  aside 
the  ordinance  In  that  ease.  The  ordinance 
Involved  inrovlded  for  the  inqwsltion  of  cer- 
tain duties  uptm  llie  members  of  the  board 
of  pnUlc  Improrements.  The  proceeding  was 
to  compd  the  board  to  perform  the  duty  im- 
posed. This  court  held  the  ordinance  require 
Ing  the  performance  of  that  duty  Told  and 
of  no  effect  U.  8.  v.  Bojer,  supra,  was  not 
a  direct  proceeding  to  Invalidate  tbe  act  of 
Congress  creating  the  office  and  antihorialng 
the  goverament  officers  to  perform  the  duties 
of  it  In  puxBuance  of  the  act  It  was  simply 
a  criminal  prosecution  for  bribery  of  a  pub- 
lic official.  Tet  It  was  held  by  Judge  Sogers 
in  that  proceeding  that  the  act  of  Ocmgress 
was  In  violation  of  the  Constitution;  hence 
fliere  was  no  law  requiring  the  performance 
of  any  duty,  and  there  could  be  no  bribery 
In  attunptlng'  to  Influence  the  action  of  the 
offlou. 

This  brings  as  to  the  con^eratlon  of  the 
last  pn^sltloa  In  this  cause.  Counsel  for 
defendant  urge  tha^  even  though  the  mu- 


nicipal assembly  of  Che  city  of  St  Louis  had 
the  authority  to  enact  Ordinance  No.  20,476, 
and  that  the  contract  was  not  void  because 
It  was  not  let  by  the  board  of  public  im- 
provements, because  the  gathering,  removal, 
and  reduction  oi  garbage  was  not  public 
work  within  the  meaning  of  the  diarter,  still 
the  conviction  of  defendant  cannot  stand,  be- 
cause ttiat  ordinance  was  not  approved  by 
the  mayor  tmtll  Septemt>er  17.  1001,  as 
shown  by  the  stete'a  own  unchallenged  doc- 
umentary evidence.  It  will  not  be  question- 
ed that  there  was  no  stetute  of  the  state  of 
Missouri  which  required  Dr.  Chapman,  as  a 
member  of  the  board  of  health,  to  vote  or 
pass  upon  defendant's  bid  for  the  contract 
for  the  disposal  of  all  slops,  offal,  garbage, 
etc.,  of  the  city  of  St  Louis  by  the  Mers 
process.  Neither  was  any  such  obligation 
cast  upon  him  by  the  common  law.  The 
state  is  therefore  relegated  to  an  ordinance 
of  the  city  of  St  Louis.  No  other  ordinance 
la  relied  on  save  Ordinance  No.  20,476,  ap- 
proved by  the  mayor  Septemt>»  17,  1901. 
Now.  If  the  defendant  made  his  proposition 
to  give  Dr.  Chapman  f2,500  if  he  would  vote 
tcK  defendant's  company  to  get  the  contract 
before  the  ordinance  was  approved  by  the 
mayor,  as  required  by  the  charter,  it  Is  ob- 
vious defendant  was  not  guilty  of  an  attempt 
to  bribe,  ft»  the  reason  that  there  was  no  or- 
dinance whidi  made  It  the  duty  of  Dr.  Chap- 
man to  vote  or  pass  upon  defendant's  bid. 
About  this  pnqtosltion  0iere  can  be  no  cavil. 
By  the  charter  of  St  Louis  the  mayor  is  a 
part  of  the  lawmaking  or  ordinance  enacting 
power  of  the  dty  government,  and  his  con- 
currence in  legislative  action  Is  essential  to 
ite  validity,  unless  the  ordinance  Is  passed 
orer  his  veto.  Sections  23-25,  art  3,  Ctiar- 
ter  of  Bt  Louis;  Eichenlaub  v.  City  of  8t 
Joseph,  118  Mo.  89B,  21  S.  W.  S.  18  U  R.  A. 
69a  It  in  fiict  thep,  the  alleged  attempt 
to  toibe  was  committed  by  defendant  after 
the  council  and  house  of  delegates  had  pass- 
ed Ordinance  No.  20,476,  but  before  its  ap- 
proval by  the  mayor,  there  was  no  ordinance 
requiring  the  board  of  health  to  make  any 
contract  few  the  removal  or  reduction  of  gar- 
bage, and  hence  no  duty  In'  respect  thereto 
wtdch  could  be  brought  before  Dr.  Chapman, 
as  a  member  of  the  board  of  health,  In  his  of- 
ficial capacity.  Was  the  allied  <rffer  to 
bribe  thus  made  before  the  approval  of  the 
ordinance  by  the  mayor?  On  this  point 
there  was  one  witness  only^Dr.  Chapman 
himself.  He  testlfles  there  wss  no  one  pres- 
ent but  himself  and  defendant  at  the  Inter- 
i^ew.  He  was  asked  If  he  saw  the  defend- 
ant "oa  or  about  the  16th  or  17th  of  Septem- 
ber, 1901."  He  answered  that  he  did.  and 
thra  detailed  what  occurred  betwera  defend- 
ant and  himself.  Question  by  drcuit  at 
tomey:  **That  was  about  what  day?  Ans. 
I  would  fix  that  date  around  about  the  16th 
of  September,  ISOl."  HaWng  tMtlfled  about 
another  meeting  or  visit  on  November  1, 
1801,  he  was  again  asked      the  circuit  at 
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torn^:  *'Wbat  was  the  (lute  of  the  flrat 
visit?  Ans.  September  16tta,*  about"  On 
crosa-examlnatlon  by  Judge  Kmm,  counsel 
Cor  defendant,  he  was  Mked:  "How  are  you 
able  to  state  tbe  IGth  ctf  September  as  the 
date  upon  which  this  first  Intwvlew  occui> 
red?  Ans.  I  don't  quite  know  how  for  I  can 
proceed  tn  answeiing  that.  Q.  Well,  pro- 
ceed as  far  as  you  can,  and  we  will  determine 
bow  successful  yon  have  been.  Ans.  On  Sep- 
tember 22d  the  wife  of  a  very  dear  fUend  of 
mine  returned  from  Europe  to  St.  Louis. 
Ur.  Folk:  Give  tbe  name.  A.  Mrs.  Bell.  I 
had  told  her  husband—  Judge  Kiiim:  Veil, 
1  object  Witness:  Ton  asked  it  from  me. 
I  had  told  her  husband  prerlous  to  taw  re-, 
turning.  The  date  of  telling'  her  husband 
was  on  3kIonday,  and.  If  I  recollect  it  proper- 
ly, the  Monday  preceding  her  return  to  St 
I^ouis  was  the  16th  day  of  Septembor.  Q. 
Ton  then  ilz  the  16th  of  S^tember  by  rea- 
son of  your  having  told  some  one  of  tills 
occurrence  between  the  defendant  and  your 
self?  A.  Yes.  Q.  Now,  when  was  it 
you  told  this  p^son  of  this  occurrence?  A. 
I  told  him  definitely  tm  tbe  M<mday  preced- 
ing the  return  of  his  wife  from  Eun^e.  Q. 
His  wife  returned  on  the  22d?  A.  Tes,  sir. 
Q.  And  you  told  your  friend  definitely  on 
the  Monday  before  her  return?  A.  Tes, 
Q.  Do  you  know  what  day  of  the  week  tbe 
22d  day  of  September  of  last  year  was?  A. 
My  recolIecttoD  wns  it  was  Sunday.  Q. 
Then,  according  to  that  tbe  IGth  would  be 
on  Monday?  A.  That  is  my  rectrilection  of 
it  Q.  Yes;  you  are  quite  positlTe  that  it 
tras  on  the  lOtb?  A.  On  or  about  the  16tb. 
Q.  Very  well.  You  have  said  you  told  your 
fHend  whose  wife  returned  on  the  22d  of 
this  occurrence  on  the  Monday  before  her 
return.  Do  I  understand  that  to  be  the  same 
^atp  on  which  you  had  the  Interrlew  with 
Mr.  Butler?  A.  I  state  that  the  Interview 
with  Mr.  Butler  was  on  or  about  the  lOtb, 
and  I  deflaitely  told  him  [his  friend]  about 
It  on  the  16th.  That  is  what  I  have  stated. 
Q.  Then  it  must  have  occurred  before  yon 
told  your  friend?  A.  It  must  have;  yes.  sir. 
A.  So  you  told  your  friend  during  the  even- 
ing of  that  16th?  A.  Yes,  sir."  Later  on 
the  witness  was  asked;  "Why  do  you  say, 
'On  or  about  the  16th'?  A.  For  the  simple 
reason  that  that  Is  exactly  the  date  I  mean- 
on  or  about  the  Kith.  Q.  You  say  here  posi- 
tively that  you  told  your  friend  of  this  oc- 
currence as  early  as  the  16th  of  September, 
don't  you?  A.  Yes,  sir.  Q.  Therefore  your 
interview  with  Mr.  Butler  must  have  oc- 
curred before  you  told  your  friend?  A,  Yes, 
sir.  Q.  It  either  occurred  earlier  on  the 
16th  than  the  point  of  time  at  which  you 
told  your  friend,  or  else  it  occurred  before 
the  16th.  In  either  event  It  occurred  be- 
fore the  ordinance  was  approved  by  the  may- 
or? A.  I  don't  know  anything  about  the  ap- 
proval of  the  ordinance  at  all."  Again:  "Q. 
You  are,  however,  able  to  locate  the  16th  of 
S^temb«  as  the  date  of  this  interview  from 


the  fact  that  you  told  your  friend  about  it. 
That  is  the  only  reason  for  stating  it?  A, 
Yes,  air."  The  witness  was  Interrogated  am 
to  a  conversation  with  Olaud  -Wetmore,  and 
was  atdBsd:  "Q.  Now,  at  that  Interview, 
didn't  you  state  to  him  that  yon  were  unable 
to  recall  exactly  the  date  of  Mr.  Butler's 
first  visit?  A.  I  did,  sir.  Q.  Why  is  it  yon 
are  able  to  recall  it  now?  A.  Because  the  In- 
ddent  of  Mrs.  Bell's  return  from  Europe  has 
come  up  since  Qiat  date.  My  knowledge  oC 
tiie  date  of  tbe  Incident  has  come  since 
that.  Q.  She  returned  as  early  as  the  22d  of 
September,  1001?  A.  Tes,  sir.  Q.  Yon  had 
teld  her  husband,  as  you  say,  on  the  16tti  of 
September,  1901?  A.  Tes,  sir."  Tbe  fore- 
going is  all  the  evidence  on  the  part  of  the 
state  as  to  the  time  when  the  alleged  at- 
tempt to  bribe  Dr.  Chapman  was  made. 

The  apEffoval  of  Ordinance  Ifo.  20,476  was 
on  Uie  1701  day  of  September,  1901,  as  appears 
by  the  official  commnnlcadan  of  the  mayor 
to  the  council  on  that  day.  The  entire  evi- 
dence of  Dr.  Chapman  Is  to  the  effect  that 
the  offer  to  bribe  him  was  made  on  the  16tb 
day  of  September,  1901.  It  is  true  that  Dr. 
Chapman  says  in  his  examination  In  chief 
that  the  offer  was  made  "on  or  about  Ibe  IGth 
of  B^ember,  1901,'*  but  his  cross-examina- 
tion discloses  beyond  the  peradventnre  of  a 
doubt  that  It  was  on  Monday,  the  16th  of  Sep- 
tember, 1001.  If  Dr.  Chapman's  erldenoe  ts 
to  be  believed— and  he  Is  vouched  for  by  the 
state,  and  certainly  we  have  no  desire  to  ques- 
tion it— the  offer  of  defendant  conld  not  have 
been  made  later  than  the  16th,  tot  while  be 
persisted  In  saying,  "on  or  about  the  16th  of 
September,  1001,"  when  questioned  as  to  his 
interview  with  defendant  when  he  was  inta> 
rogated  as  to  the  time  he  told  bis  friend  Bell 
of  defendant's  offer,  he  positively  fixes  it  on 
the  evening  of  September  18,  1901,  or  tbe 
Monday  preceding  the  22d  day  of  S^tember, 
1001,  which  was  the  lOtta.  So  that  In  Justice 
to  him,  It  must  be  said  that  the  only  doubt 
he  felt  about  the  date  of  the  attempted  bribe 
was  whether  It  might  not  have  been  prior  to 
the  16th,  but  never  later  than  tiiat  day.  And 
this  is  not  a  case  of  an  inadvertent  reference 
to  a  date,  but  It  is  fixed  by  the  rotnm  of  Mra. 
Bell  from  Europe  on  the  22d  of  Septemba, 
1901,  and  tbe  positive  remembrance  that  on 
the  Monday  preceding  the  22d  he  told  hw  hus- 
band of  the  offer.  Nor  was  the  flxinf?  of  this 
drte  a  matter  of  which  the  witness  had  no  no- 
tice. On  the  contrary,  the  importance  of  fixing 
the  date  of  an  attempted  bribe  had  been  im- 
pressed on  him,  and  on  a  previous  occfl<i!on 
he  had  stated  to  Mr.  Wetmore  he  conld  not 
definitely  fix  It.  and  subsequent  to  that  in- 
terview with  Wetmore  he  had  Inquired  and 
his  attention  had  been  called  to  Mrs.  Bell's 
return  on  the  22d,  and  then  he  could  positive- 
ly say  that  on  the  16th  of  September. 
he  had  told  ho*  husband  of  the  attempt  to 
bribe  him.  So  that  the  state's  own  witness 
fixes  the  date  as  the  16th  of  Sept^ber  as 
the  very  latest  time  at  which  ^e  offer  to  bribe 
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could  bare  been  made  to  Urn.  But  couiuel 
for  the  state  answer  that  tbis  was  submitted 
to  the  Jury  under  proper  Instructions,  and  the 
Jury  found  the  fact  against  defendant;  In  oth- 
er words,  that,  although  there  was  absolutely 
no  evidence  that  the  offense  was  committed 
after  the  approval  of  Ordinance  No.  20,476, 
the  defendant  is  precluded  by  a  finding  by  the 
Jnry  that  he  made  the  offer  after  the  17th  of 
September,  1901,  when  for  the  first  time  the 
ordinance  became  a  mnnlclpal  law.  The  courts 
give  full  ^ect  'to  a  verdict  when  there  Is  8ul>- 
standal  evidence  to  support  it,  or  when  the  ev- 
idence Is  contradictory;  but  when  there  Is  no 
evidence  upon  wblch  to  bate  St  they  are  not 
bound  by  It 

Moreover,  this  Is  not  a  case  where  the  date 
te  Immaterlai— a  case  In  which  a  variance  of 
a  day  or  two  could  be  disregarded  without  af- 
fecting the  rights  of  the  defendant.  The 
question  of  time  Is  all-important  to  the  de- 
fendant with  reference  to  the  ordinance  which 
the  state  asserts  authorized  and  empowered 
the  board  of  health  to  let  the  contract  and  ac- 
cept bids  for  the  removal  of  offal  and  garbage. 
Until  the  ordinance  was  passed  and  approved, 
to  wit,  September  17,  1901,  there  was  no  law 
by  which  the  letting  of  the  oontract  could  come 
before  the  board  of  health.  Obviously,  then, 
the  burden  was  on  the  state  to  prove  beyond 
a  reasonable  doubt  that  the  offer  to  bribe  was 
made  after  the  ordinance  was  approved  by 
the  mayor,  and  testimony  merely  to  the  ef- 
fect that  it  was  made  "on  or  about  the  16th 
of  September,  1901,"  would  not  meet  the  re- 
quirement; but  when  the  state  went  further, 
and  established  beyond  all  cavil  that  the  of- 
fer was  made  on  or  before  the  itith  of  Sep- 
tember, 1901,  and  the  records  of  the  city  con- 
clusively establiflbed  the  ordinance  was  not 
approved  until  the  17th  of  September,  1901,  k 
is  evident  tbat  the  state  failed  to  make  a  case, 
even  If  the  ordinance  bad  been  a  valid  one. 
This  verdict  can  only  be  accounted  for,  bow- 
ever,  by  the  third  Instruction  given  to  the 
Jury  on  behalf  of  the  state.  That  Instruction 
Is  In  these  words':  "If  you  believe  and  find 
^m  the  evidence  beyond  a  reasonable  doubt 
that  the  ordinance  aforesaid  numbered  20,476 
was  passed  by  the  mnnlclpal  assembly  of  said 
city  of  St.  I^iuls  by  a  majority  vote  of  the 
said  council  and  house  of  delegates,  respective- 
ly. In  the  month  of  September,  1901,  and  tliat 
It  might  therefore  become  the  duty  of  the  said 
board  of  health  as  aforesaid  to  advertise  for 
Buch  sealed  proposals  as  aforesaid  nnder  the 
terms  of  said  ordinance,  and  to  enter  into  a 
contract  as  aforesaid  with  the  beat  bidder 
tberefor;  and  that  afterwards,  and  before  any 
such  sealed  proposals  were  received,  or  such 
contract  awarded  by  such  board  of  health,  the 
defendant,  Edward  Butler,  knew  that  such 
ordinance  had  been  so  passed  by  the  munld- 
pal  assembly  aforesaid,  knew  that  it  would  or 
might  be  the  duty  of  said  board  of  health  to 
advertise  for  such  sealed  proposals  as  afore- 
said, knew  that  the  nld  board  of  bealtta  would 


or  might  be  authorized  to  let  said  contract  as 
aforesaid  to  the  best  bidder  tberefor,  knew 
that  said  board  of  health'  wonid  be  authorized 
and  have  the  right  to  reject  any  or  all  of  any 
such  sealed  proposals,  knew  that  the  said 
Henry  M.  Chapman  was  a  member  of  the  said 
board  of  health,  knew  that  the  aald  St.  Louts 
Sanitary  Company  was  a  corporation,  and 
was  about  or  intended  to  make  to  said  board 
of  health  a  sealed  proposal  for  the  sanitary 
disposal  of  all  slops,  offal,  garbage,  ve^table 
matter,  and  animal  matter  of  said  dty  under 
the  'Merz  Process'  in  accordance  with  the 
provisions  of  said  ordinance;  and  that  the 
defendant,  Edward  Butler,  at  any  time  be- 
tween the  passage  of  said  ordinance  and  the 
opening  of  any  such  sealed  proposals,  at  the 
said  city  of  St.  Louis,  did  unlawfully,  corrupt- 
ly, and  feloniously  offer  and  propose  to  pay  to 
the  said  Henry  M.  Chapman  the  sum  of 
500,  or  any  other  sum  of  money,  with  the  in- 
tent then  and  there  unlawfully  and  corruptly 
to  influence  the  opinion,  decision,  and  vote  of 
the  said  Henry  M.  Chapman  as  a  member  of 
the  said  traard  of  health,  and  in  his  official  ca- 
pacity and  character  as  a  member  of  the  said 
board  of  health,  for  and  in  favor  of  a  sealed 
proposal  of  said  St.  Louis  Sanitary  Company, 
or  to  award  such  contract  to  said  St  Louts 
Sanitary  Company,  for  the  sanitary  removal  of 
all  slops,  offal,  garbage,  vegetable  matter,  and 
animal  matter  of  the  dty  of  St  Louis  by  the 
'Merz  Process,'  under  the  provisions  of  said 
ordinance— then  you  should  find  the  defendant 
guilty  of  an  offer  and  attempt  to  bribe  an  of- 
ficer, as  charged  in  the  Indictment;  and  unless 
you  do  believe  and  find  beyond  a  reasonable 
doubt  It  is  your  duty  to  acquit  hluL"  The 
Jury  were  not  advised  In  this  Instruction  that 
the  ordinance  was  not  legally  passed  until  the 
approval  of  the  mayor  on  the  17th  day  of  Sep- 
tember, 1901.  This  was  a  matter  of  law, 
which  the  court  should  have  told  the  Jiuy  in 
plain  terms.  On  the  contrary,  the  Jury  might 
well  have  concluded  that,  if  the  ordinance 
was  passed  by  the  council  and  house  of  dele- 
gates before  the  17tb.  as  it  was,  and  thereaft- 
er It  might  become  the  duty  of  the  board  of 
I  health  to  advertise  and  receive  bids,  it  would 
I  be  sufficient,  even  though  not  approved  .by  the 
;  mayor.  Thus  the  Jury  was  not  re<]ulred  to 
find  tbat  the  alleged  offer  of  defendant  was 
made  to  Dr.  Chapman  after  there  was  a  law 
or  valid  municipal  ordinance  in  force  by  whlcb 
the  matter  might  be  brought  before  Dr.  Chap- 
man In  his  official  diaracter  or  capacity;  but 
until  then,  as  we  have  seen,  no  such  duty  ex- 
isted, and  hence  the  claim  that  the  Jury  found 
as  a  fact  that  the  offer  was  made  after  the 
ordinance  was  approved  is  unsupported  by 
the  facts  In  evidence. 

We  have  thus  given  expression  to  our  views 
apon  this  cause  as  disclosed  by  the  record 
before  us,  which  results  in  the  final  conctoslon 
that  the  learned  and  esteemed  trial  Judge 
I  should  have  either  sustained  the  demtirrer  to 
I  the  indictment,  or,  at  the  close  of  the  state's 
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c»^e.  glveo  the  peremptory  Instnictloii  to  find 
the  defendant  not^guUty,  as  requested  bj 
counsel  for  appellant 

Tbe  Judgment  Id  this  cause  will  be  revers- 
ed, and  tbfl  defendant  discharged. 

OANTT,  P.      and  BUBGESS,  J.,  concur. 


PAB30NS  T.  JOHN  L.  CLARK  &.  CO. 
(Court  of  Appeals  at  St.  Louis,  Mo.   Jan.  21, 
1903.) 

APPBAL-RETUSAL  OF  UOTION  FOR  NEW  TBI> 
AI.-BXCS!PTIONS— SUFFICIENCY  OF  RECORD 
—REVIEW  OF  EXCEPTIONS  DURING  TKIAU 

1.  A  bill  of  exceptions  stated  that,  four  days 
after  TerdicL  plaintiff  filed  his  motion  for  a 
new  trial,  which  was  set  oat  in  full.  It  then 
recited  that,  In  fbnr  dajv  after  verdict,  plain- 
tiff filed  a  motion  in  arrest  of  judgment,  wtiich 
was  also  fully  quoted.  It  then  recited.  "And 
said  motion,  coming  on  for  bearing,  *  *  * 
was  by  the  court  oTermled,  to  which  ruling 
plaintiff  at  the  time  excepted,  and  Baves  now 
his  exceptions."  Held,  tliat  the  exertion  thus 
saved  applied  only  to  the  OTerruling  of  the  mo- 
tion In  arrest  of  judgment. 

2.  Where  no  exception  is  saved  to  the  refusal 
of  a  new  trial,  exceptions  saved  daring  tbia 
trial  cannot  be  considered  on  appeal. 

^peal  from  Ciicalt  Conrt,  Knox  Gounty; 
Edwin  B.  McKee,  Judge. 

Action  by  Fred  B.  Parsons  against  John 
L.  Olork  &  Co.  Judgm^t  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

O.  D.  Jones  and  D.  A.  Rouner,  for  appel- 
lant. Ohas.  D.  Stewart.  George  Balthrope, 
and  Elllaon  &  Campbell,  for  respondents. 

GOODE,  J.  The  petition  contains  two 
counts;  the  flrat  being  on  a  promissory  note 
given  to  plalntUX  by  tbe  defendants  In  con- 
Blderatlou  of  a  stock  of  general  merchandise 
they  boo^t  of  him;  tbe  second  set  out  the 
contract  between  ttie  parties  for  the  sale 
and  purchase  of  said  stock,  which  was  al- 
lied to  constitute  an  equitable  Hen  or  mort- 
gage on  the  merchandise  for  the  security  of 
the  promissory  note  aforesaid,  and  prayed 
that  it  be  enforced  and  foreclosed,  and  that 
a  receiver  of  the  goods  be  appointed  pend- 
ing tBe  action.  A  writ  of  attachment  was 
sued  out,  by  virtue  of  which  tbe  propert? 
was  seized  and  sold  by  the  sheriff.  Defend- 
ants filed  a  plea  in  abatement,  and  the  trial 
of  the  issues  joined  on  the  averments  of  the 
affidavit  for  the  writ  of  attachment  resulted 
in  a  verdict  In  their  favor,  pursuant  to  a 
I>eremptory  Instruction  given  by  the  court, 
and  properly  given,  because  there  was  no 
substantial  evidence  tending  to  sustain  the 
groonds  of  attachment  laid  In  the  affidavit 
Tbe  answer  to  the  petition  alleged  the  de- 
fendants were  defrauded  In  the  sale  by  the 
false  representations  of  the  plaintiff  as  to 
tbe  value  of  the  merchandise,  his  fallnre  to 
Inventory  the  goods  at  their  actual  cash 
value,  as  he  had  agreed  to  do.  and.  Instead 
thereof,  his  Inventorying  them  at  prices  from 
40  to  00  per  cent  more.  By  reason  of  the 


alleged  fraud.  It  was  further  averred,  the 
sum  already  paid  plaintiff  at  the  time  the 
suit  was  begun  on  the  note  given  for  the 
purchase  money  had  fully  paid  him  for  the 
true  worth  of  the  goods,  and  hence  had  sat- 
isfied tbe  defendants*  indebtedness  to  liim. 

Numerous  exceptions  were  saved  by  the 
appellant  to  rulings  on  the  admission  of  evi- 
dence and  on  the  lustructlonB,  which  we  find 
It  Impossible  to  review,  on  account  of  the 
state  of  the  record.  It  appears  by  the  rec- 
OTd.  dehors  the  bUl  of  exceptions,  that  the 
motion  for  new  trial  was  overruled;  but  tbe 
blU  Itself  is  silent  as  to  that  matter,  and 
contains  no  exception  to  the  overruling  of 
said  motion.  It  states  that,  la  four  days 
after  the  verdict  was  returned,  plaintiff  filed 
his  motion  for  a  new  trial,  which  Is  there- 
upon set  out  In  full.  At  the  conclusion  of 
It  appears  a  recital  that  in  four  days  after 
verdict,  plaintiff  filed  a  motion  in  arrest  of 
judgment,  which  Is  likewise  fully  quoted. 
Then  follows  this  statement:  "And  said 
motion,  coming  on  for  bearing,  and  being 
seen  and  understood,  was  by  the  court  over- 
ruled, to  which  ruling  plaintiff  at  the  time 
excepted,  and  saves  now  bis  exceptions." 
The  exception  thns  saved  must  necessarily 
be  held  to  refer  to  the  ruling  immediately 
preceding  It  to  wit  the  overruling  of  the 
motion  in  arrest  which  only  brings  up  for 
review  the  record  proper.  In  which  we  de- 
tect no  error.  WMte  v.  Caldwell,  17  Mo. 
App.  691;  Hubbard  v.  Qulsenberry.  82  Mo. 
App.  459.  As  there  was  no  exception  saved 
to  the  court's  action  on  the  motion  for  a 
new  trial,  we  cannot  consider  the  exceptions 
that  were  saved  during  the  trial.  Rws  v. 
Railway  Oo.,  141  Mo.  890,  88  S.  W.  926.  42 
S.  W.  9S7:  Hoffman  v.  Trust  Oo.,  ISl  Ma 
620,  B2  S.  W.  345. 

The  judgment  Is  therefore  affirmed. 

mjAUD,  P.  J.,  and  REYBUBN,  concur. 


FOBTEB  V.  KANSAS  OITT  ft  N.  CONNBCT- 

ING  R.  CO. 
(Oonrt  of  Appeals  at  Kansas  Olty,  Mo.  Dee. 
7,  1908.) 

RAILROADS-RIGHT  OF  WAT— AGQUIStTIOH- 
C0N3TRUCTI0N  OF  DBBD— RBSER- 
VATION— EFFECT. 

1.  The  fact  that  a  railroad  company  acquired 
a  rlf^ht  of  way  over  a  person's  land,  and  paid 
for  the  value  of  the  land  acquired  and  the  dam- 
ages sustained  to  the  remaining  land,  consti- 
tuted no  defense  to  a  claim  for  damages  grow- 
ing out  of  the  company  obstracting  a  right  of 
way  reserved  to  the  landownw  over  the  rail- 
road right  Of  way. 

2.  A  railroad  comnamr  acquiring  a  right  of 
way  over  a  iwrson's  land,  Bubject  to  the  reserv- 
ed right  of  the  landowna  to  a  way  over  the 
railroad  right  of  -wvj,  cannot  otMtrnct  its  riflAtt 
of  way  so  as  to  materially  Interfere  with  Uie 
landowner's  reserved  right. 

8.  The  clause  in  a  deed  granting  land  to  a 
railroad  company  for  a  right  of  way,  redtlng. 
"reserving  a  right  of  way  over  and  across  sala 
above  described  tract  sixty  feet  wide  •  *  • 
for  the  purpose  of  a  roadmif  itf  S0¥#9^and 
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gress  to  and  from  the  rem&lDdor  of  B&ld  land," 
inserted  after  the  sranting  clause  and  a  descrip- 
tioD  of  the  land  met^  and  bounds,  consn- 
tntea  a  reservation. 

4.  A  railroad  company,  acqoirinf  a  right  of 
war  through  a  minora  land  bj  Tirtue  of  a  deed 
reservins  to  the  minor  a  right  of  wa^  orer  the 
railroad  right  of  va;,  coald  not  object  to  the 
reserration  because  ue  order  of  the  court  an- 
thorinng  the  minor's  cnrator  to  execnta  the 
deed  contained  m>  such  reserration,  where  the 
companj  receired  all  ft  paid  for. 

Appeal  from  Olrcnit  Court  Cllntcm  Oovnty; 
Alonao  D.  Barnes,  Judge. 

Action  hy  William  A.  Porter  against  tbe 
K^nma»  City  ft  Nortbem  Connecting  Ballroad 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

H.  T.  Umidon  and  J.  G.  Trimble,  for  ap* 
pellant.  E.  O.  Hall  and  Boland  Hnghes,  for 
reep(HMlent. 

BROADDUS,  X  This  salt  Is  for  damages 
alleged  to  have  been  sustained  by  plaintiff  In 
consequence  of  the  alleged  wrongful  act  of 
defendant  In  obstructing  a  right  of  way 
claimed  by  plaintiff  over  defendant's  land. 

On  and  prior  to  August,  1897.  plaintiff, 
who  was  a  minor,  owned  certain  real  estate 
adjoining  the  town  of  Plattsbnrg,  Clinton 
coim^.  Mo.,  over  which  It  became  necessary 
for  defendant  to  haTe  a  right  of  way  for  its 
railroad  tracks.  The  railroad  line  as  located 
passed  over  plalntlfTs  land  from  north  to 
south,  and  In  doing  so  left  17  acres  on  the 
-west  side  of  said  line  and  2tb/ioo  acres  on 
the  line  and  the  east  side  thereof.  The  de- 
pot of  defendant  was  located  on  land  north 
and  adjoining  the  said  land  of  plaintiff.  A 
plat  showii^  the  lands  described,  depot,  depot 
platform,  railroad  tracks,  and  other  surround- 
ings, la  hereto  attached.  . 


The  agent  whose  boalneBS  it  was  to  obtain 
the  right  of  way  for  defradant  entered  Into 
negotlatlous  with  one  Charles  L.  Porta',  who 
was  then  plaintiff's  curator,  to  purchase  said 
S^Viee  acres.  It  Is  agreed  that  for  a  certain 
oondderatlon  an  agreement  was  entered  Into 
between  said  right  of  way  agent  and  said 
curator  by  which  a  sale  was  made  to  de- 
fendant. It  became  necessary,  however,  to 
hare  an  order  of  the  probate  court  of  the 
county  to  effectuate  such  sale  and  convey  the 
title  to  the  property.  For  that  purpoae  the 
curator  filed  a  petition  In  said  court,  reciting, 
among  other  things,  that  a  railroad  was  to 
be  located  over  plaintiffs  land  &nA  property, 
and  a  necessity  existed  that  the  land  In 
question  should  be  sold  for  the  best  Interest 
of  the  minor.  Such  order  was  obtained,  sale 
apiKoved,  and  order  made  to  convey  the  land 
to  the  purchaser.  The  curator  made  the  deed 
conveying  the  property  to  the  Northern  Town- 
site  Company,  which  seems  to  have  been  a 
corporation  utilized  to  talie  and  bold  real  es- 
tate In  its  name  for  and  on  behalf  of  de- 
fendant. After  the  granting  clause  and  a 
description  of  metes  and  bounds  of  2tVio» 
acres,  the  deed  recites:  "Reserving  a  right  of 
way  over  and  across  said  above  described 
tract  sixty  feet  wide  across  the  north  end 
which  would  be  the  extension  of  Walnut 
street  In  Plattsburg  for  the  purpose  of  a 
roadway  of  egress  and  regress  to  and  from 
the  remainder  of  said  land."  Said  order  of 
sale  does  not  mention  said  reservation.  The 
admission  in  defendant's  answer,  as  well  as 
the  evidence,  was  that  an  open  right  of  way 
not  less  than  60  feet  wide  across  the  land 
should  be  reserved  In  the  deed  when  It  should 
be  made.  The  evidence  disclosed  that  a  part 
of  defendant's  depot  platform  extended  part- 
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ly  over  the  reserved  right  of  way,  a  ditch  24 
feet  wide  extended  entirely  across  It,  and 
that  It  was  otherwise  obstructed,  all  of  which 
"prevents  plaintiff  from  having  free  access  to 
and  from  bis  remaining  land."  There  was 
evidence  that  the  damages  to  plaintiff's  re- 
maining land  would,  be  about  $2,000  should 
the  obstnictloii  remain  permanent,  and  the 
temporary  damages  $200.  Plaintiff  sues  for 
the  damages  he  alleges  he  has  sustained  by 
reason  of  said  obstruction  on  said  60-foot 
strip.  He  also  alleges  that  his  said  remain- 
ing land  has  no  other  outlet  to  the  streets 
and  highways  except  said  60-foot  roadwayt 
and  that  unless  defendant  be  required  to  re- 
move said  obstructions  he  will  be  irrepara- 
bly damaged.  He  prays  Judgment  for  his 
damages  and  for  a  removal  of  the  obstruc- 
tions. The  answer  of  the  defendant  is  that 
the  land  in  question  was  purchased  for  a 
railroad  right  of  way,  which  was  understood 
by  all  the  parties  at  the  time,  and  that  plain- 
tiff was  lo  have  a  roadway  or  crossing  over 
the  same  60  feet  wide  for  the  purpose  of 
egress  and  regress  to  and  from  the  remainder 
of  his  land,  but  that  it  was  understood  and 
agreed  that  said  right  of  way  should  be  over 
and  across  defendant's  railroad;  and,  fur- 
ther, that  it  paid  to  plaintiff's  curator  $1,500 
for  said  right  of  way,  and  as  damages  oa 
account  of  the  building  and  constructing  of 
said  railroad  across  said  tract  of  land,  and 
as  damages  to  the  remainder.  The  answer 
also  sets  out  that  the  order  of  said  probate 
court  made  no  reservation  of  a  right  of  way 
over  such  land,  and  for  that  reason  the  cura- 
tor had  no  right  to  Insert  such  reservation 
In  the  deed  aforesaid.  Defendant  prays  that 
the  court  require  plaintiff  to  elect  whether 
he  will  stand  upon  the  order  of  sale  and 
deed  directed  to  he  made,  or  upon  the  con- 
tract made  by  the  curator  and  defendant, 
and  that  upon  such  election  that  the  deed  be 
corrected  and  made  to  conform  to  said  order 
of  the  probate  court  or  to  the  agreement  en- 
tered Into  between  the  parties,  as  plaintiff 
may  elect.  The  court  rendered  Judgment  dis- 
missing plaintiff's  bill  for  an  Injunction,  but 
gave  Judgment  against  defendant  for  $300 
temporary  damages.    Defendant  appealed. 

Defendant  contends  that  It  was  error  in 
the  court  to  render  a  Judgment  a^^nst  it  for 
any  damages  whatever.  That  the  land  in 
question  was  to  be  used  for  railroad  pur- 
poses we  think  may  be  clearly  Implied  from 
all  the  circumstances  In  evidence,  especially 
from  the  recitations  of  the  curator's  petition 
for  an  order  for  its  sale;  and  It  was  both 
proved  and  admitted  tbat,  notwithstanding 
the  land  was  to  be  so  used,  the  plaintiff  was 
to  have  an  open  right  of  way  over  It  60  feet 
in  width  as  a  means  of  access  to  his  re- 
malntiig  land;  and  there  has  been  no  reason 
urged  why  the  plaintiff  should  not  have  dam- 
ages assessed  against  defendant  for  Its  ob- 
struction. Defendant's  position  that  when  it 
paid  $1,000  for  said  land  it  was  In  satisfac- 
tion not  only  for  the  value  of  tb«  land  but 


also  for  damages  to  plaintiff's  remaining  land 
occasioned  by  the  location  and  construction 
of  Its  railroad,  while,  ordlnarUy,  a  proper 
statement  of  the  law,  has  no  application  to 
this  case,  for  here  the  damages  claimed  grow 
out  of  a  violation  of  the  terms  of  the  deed 
itself  for  failure  to  reserve  to  plaintiff  said 
right  of  way  as  therein  provided,  and  not  by 
reason  of  the  construction  of  the  railroad. 
The  defendant  had  the  right  to  construct  Its 
railroad  over  the  land,  for  it  was  so  con- 
templated at  the  time  of  the  purchase  and 
was  so  understood  by  all  parties  and  the  pro- 
bate court  maldng  tiie  order  of  sale,  bat  not 
in  such  a  way  as  to  Interfere  with  its  reason- 
able use  by  plaintiff.  It  had  no  right  to  ob- 
struct It  by  the  platform,  the  ditch  in  ques- 
tion, its  railroad  tracks,  or  in  any  other  way 
which  would  materially  Interfere  with  plain- 
tiff's reserved  rights.  That  It  might  dig  a 
ditch,  build  a  platform,  or  lay  Its  tracks  over 
the  reservation,  there  can  be  no  question. 
But  it  does  not  follow  that  by  any  of  these 
means  plaintiff's  right  of  way  would  be  neces- 
sarily obstructed  so  as  to  mat^ally  Interfere 
with  Its  use.  Common  observation  teaches 
differently.  The  defendant  under  its  deed 
was  vested  with  the  title  to  the  land.  Incum- 
bered wltn  plaintiff's  right  of  way  as  an  ease- 
ment This  provision  for  a  right  of  way  was 
not  in  the  nature  of  an  exception.  "The  ex- 
ception in  a  deed  is  always  a  part  of  the 
thing  in  being,  and  a  part  of  the  thing  grant- 
ed; while  a  reservation  is  of  a  thing  not  in 
being  and  Is  newly  created,  as  rents  and  the 
like."  Coke  on  Lltt  SS  147,  476.  "An  excep- 
tion withdraws  from  the  operation  of  the  con- 
veyance some  part  of  the  tiling  j^ranted, 
which,  but  for  the  exception,  woilU  have 
passed  to  the  grantee  under  the  general  de- 
scription; while  a  reservation  Is  the  creation. 
In  behalf  of  the  grantor,  of  some  new  right 
Issuing  out  of  the  thing  granted;  tbat  is  to 
say,  something  which  did  not  exist  as  an  in- 
dependent right."  Snoddy  v.  Bolen,  122 
Mo.,  loc.  clt.  486,  24  S.  W.  142,  25  8.  W. 
932,  24  Li.  R.  A.  507,  and  authorities  there 
cited.  Besides,  from  all  the  facts  and  circum- 
stances shown.  It  was  the  object  of  the  par- 
ties to  create  a  reservation.  Barnes  t.  Burt; 
38  Conn.  541,  and  otber  cues  dted  In  Snoddy 
v.  Bolen,  supra. 

The  defendant's  prayer  for  equitable  relief 
Is,  substantially,  that  the  deed  containing  a 
reservation  of  right  of  way  be  reformed  to 
correspond  with  the  order  of  sale  made  by 
the  probate  court,  in  which  there  was  no  ref- 
erence to  such  right  of  way.  It  Is  true,  the 
curator  derived  all  the  authority  he  had  to 
make  said  deed  from  the  order  of  the  court. 
It  la  not  claimed  that  in  inserting  in  said 
deed  the  reservation  for  a  right  of  way  the 
ward  was  injured  in  his  property  rights,  but, 
on  the  contrary,  he  was  benefited.  And,  be- 
sides, this  reservation,  as  we  hare  seen,  was 
in  pursuance  of  the  original  agreement  be- 
tween curator  and  defendants  agent  The 
defendant     Ita  prayer  is  aot>seekin8ieanity. 
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TbB  equity  of  tlw  cam  !■  asalnrt  it  It 
bongbt  the  land  and  paid  for  it,  less  aeld 
ligbt  of  way.  Tbla  la  admitted.  To  reform 
the  deed  would  therefore  operate  to  that  ex- 
tent in  faror  of  defffldaot  at  the  expense  of 
plalntUf.  The  defendant  was  not  wronged. 
It  received  all  it  paid  for.  If  the'  plaintifF, 
wtio  was  then  a  minor,  does  not  complain, 
it  does  not  lie  in  the  mouth  of  the  defend- 
ant, who  was  not  injured,  to  Interpose  an 
oti^ectlon  to  the  resmlarity  of  the  proceedings 
In  the  probate  court  The  only  party  who 
could  complain  Is  the  plalAtifl.  The  court 
Tery  properly  Ignored  the  prayw  for  equita- 
ble relief. 

The  court  also  Ignored  plalntilTs  prayer 
for  equitable  relief,  but  of  this  he  does  not 
complain.  But  as  he  excepted  to  the  action 
of  the  court,  and  filed  his  bill  of  exceptions, 
be  asks  that  the  cause  be  reversed  becfluse  I 
the  court  foiled  to  glTe  him  Jud^ent  for 
permanent  damages.  The  action  of  the  court 
should  be  upheld.  The  Injury  here  is  tem-  I 
porary.  and  only  damages  for  such  as  bad 
been  suCTered  could  have  been  given.  Brown 
V.  Ry.  Co.,  80  Mo.  457;  PInney  v.  Berry,  61 
Mo.  3S9;  Foncannon  T.  Klrhsvllle,  88  Mo. 
App.,  loc.  dt  284. 

The  evidence  to  support  temporary  dan» 
ages  was  slight  We  find  none  In  the  record 
fixing  plaintiff's  damages  greater  than  $200. 
For  tills  oversight  the  catise  Is  reversed  and 
remHnded,  unless  plaintiff  shnil  within  20 
days  enter  a  remittitur  for  $100.  In  whl^A 
erect  the  cause  will  be  affirmed.  All  concur. 


BAKES  et  al.  v.  PULITZER  PUB.  CO.* 

<Oonrt  of  Appeals  at  St  Lools,  Mo.  Dec:  1, 
1806.) 

ABOHnVGTB-AOnON  FOR  nCTIU  BBRTICBB— 
BVIDBNCE— INSTRUCTIONS- 
HARMLESS  ERROR. 

1.  A0  instruction,  hi  an  action  by  architects 
fOr  services,  that  it  plaintiffs,  in  consideration) 
of  S500,  agreed  to  render  all  the  services  ac- 
toslly  rendered,  they  can  recover  no  more,  bati 
it  piaiatiffs  agreed  for  $500  to  prepare  plans  fori 
and  superintend  only  certain  specified  work,  tO'. 
cost  not  more  than  $5,400,  and  afterwards  de- ; 
fendant  directed  them  to  prepare  plans  for  and' 
superintend  other  work  coating  Hl.OOO  more,, 
not  included  in  the  original  contract,  then  plain- 
tllfs  are  entitled,  In  addition  to  the  S500,  to  the ' 
usual  and  reasonable  compensation  for  soch  ad- 1 
ditional  serrlcei,  and  If  such  usual  reasonable; 
compensation  !■  a  fixed  percentage  on  the  costl 
of  the  work  designed  and  superintended  the  jury 
should,  besides  the  $500,  allow  such  usual  com- 
pensation on  $41,000,  Is  not  open  to  the  objec-. 
tion  of  ringllng  out  i^lutlffB'  evidence,  and  com- 
menting on  It  and  making  It  unduly  prominent. 

2.  Extra  work  performed  by  plaintiffs  at  de- 
fendant's direction  Is  not  performed  for  an 
agreed  iimount,  but  for  ita  reasonable  value,  de- 
fendant' having  agreed  to  pay  no  certain  amount 
though  plalntiSsIn  conversation  with  defendant 
would  itpeak  of  10  per  cent  as  the  commission 
they  always  cbntged  for  sach  worit  and  as  the 
compeoeation  they  expected. 


•Bahe4rlns  denied  D*c«mb«r  U,  IWS. 


8.  Architects  who.  In  addition  to  work  whidi 
they  contract  to  do  for  a  certain  sum,  do  other 
work  for  defendant,  may  recover  the  reasonable 
valne  thereof,  if  defendant  promised,  before  the 
work  was  d<me,  to  pay  them  the  reasonable 
value  thereof,  or  if  it  ordered  them  to  do  the 
extra  work. 

4.  Defendant,  in  an  action  by  architects  for 
services,  having  given  in  evidence  its  letter  to 
them  tending  to  prove  that  there  was  an  nnder^ 
standing  whereby  they  agreed  to  accept  $500 
as  full  compcuHiition  for  their  services  and  call- 
ing for  an  explanation  of  their  demand  for  com- 
pensation for  extra  work,  th^  letter  in  reply, 
giving  the  explanation  and  tending  to  rebut  de- 
fendant's assumption  that  $500  was  to  be  the 
compensation  for  all  of  the  work,  is  admissihie 
in  reouttal. 

6.  Admisslim  of  part  of  a  letter  from  plain- 
tiffs to  defendant  not  stating  any  fact,  but  mere- 
ly making  an  argument  In  their  favor  which 
they  or  their  attorneys  might  have  made  at  the 
tooper  time.  Is  harmless. 

Appeal  from  St.  Louis  Gbwult  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Alfred  M.  Baker  and  othera 
against  the  Pulitzer  Pnblisblng  Company. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Affirmed. 

Judson  ft  Green,  for  appellant  Rasslenr 
ft  Bassleur,  for  respondNita. 

BLAND.  P.  J.  Plaintiffs  are  partners  do- 
ing buBlnesa  under  the  firm  name  and  s^le 
of  Baker  ft  Knell.  The  defendant  is  a  busi- 
ness corporation.  The  petition  is  in  three 
counts.  The  sntna  demanded  in  the  second 
and  third  counts  were  oonfeased  by  the  an- 
swer. The  issnes  were  made  on  the  first 
count.  The  evldmce  was  all  directed  to 
these  Issues.  It  la  alleged  in  the  first  count 
that  plaintiffs  are  architects,  and  as  aach 
were  employed  by  defendant  to  fnmiah 
drawings  and  specifications  and  to  superin- 
tend the  making  of  the  following  alteration* 
In  defendant's  buildings,  Nos.  210  and  212 
North  Broadway,  In  the  city  of  8t  Louis,  to 
wit:  "Certain  excavations  In  basement;  a 
granitoid  flow  in  basement;  brick  founda- 
tions for  two  presses  for  basement;  a  longi- 
tudinal partition  on  first  floor,  separating 
the  counting  room  from  the  press  room  and 
stereo  room;  a  seventy-foot  marble  top  coun- 
ter for  the  first  floor;  one  flight  of  stairs 
from  first  to  second  floor;  a  tile  vault  on  first 
floor  eight  feet  by  ten  feet;  the  removal  of 
luslde  firont  show  windows  and  rear  wood 
partition;  the  building  of  a  platform  on  flrst 
floor  with  mall  chute  from  second  floor;  six 
mailing  tables;  the  making  of  fifty  carrier 
boxes;  two  dark  rooms  and  ten  water-clos- 
ets; and  certain  other  work,  now  to  the 
plaintiffs  imknown,  all  of  which  work  was  to 
be  erected  in  the  manner  then  contemplated 
by  the  defendant  of  a  quality  and  charac- 
ter, however,  not  to  exceed  an  aggregate 
cost  of  fifty-three  hundred  or  flfty-four  hun- 
dred dollars."  That  the  defendant  agreed  to 
pay  plaintiffs  $500  for  the  above  alterations. 


f  S.  Sm  CoDlracU,  rol.  U.  G«nt.  Dig.  Sl  1915.  Iffioi. 
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The  peUtton  fortber  alleges  that  the  ploln- 
tlfls  entered  upon  the  perfonnance  of  their 
nnd»taklng  -with  defendant,  "And  from  time 
to  time  the  defendant,  upon  the  euggestlonfl 
of  the  i^alntiffa,  and  of  Iti  own  motloii» 
changed  the  character  of  the  work  contem- 
plated under  their  said  original  agreement, 
and  requested  the  plalntUEs  to  do  other  and 
cUflerent  work  than  that  contemplated  in 
their  sold  agreement,  and  directed  the  plaln- 
tlffa  to  fornlsh  the  necessary  drawings  and 
spedflcatlons  for  and  to  snperrlse  the  mak- 
ing of  the  following  altei-atlons  for  the  de- 
fendant in  its  said  building;  that  is  to  soy, 
in  addition  to  the  alterations  aforesaid,  ex- 
cept where  such  alteratlonB  were  changed 
by  the  work  hereinafter  specified,  the  de- 
ffflidant  required  Oe  plaintufs  to  fomlBb  the 
drawlngB,  detailed  drawings,  and  spedflca- 
tlons for,  and  to  snperrlse  the  erectl<m  of, 
the  following  work  and  alteratlcoiB,  to  wit: 
The  defendant  required  that  indQ)endent 
steel  foundations  be  erected  for  its  old  Sex- 
tuple press,  which  was  to  be  installed  on  the 
first  floor,  to  prer^t  the  inconTenience  and 
annoyance  of  vibration  which  would  neces- 
suUy  result  if  said  press  had  been  set  iqion 
the  floor  of  said  flrst  story,  as  orl^nally  conr 
templated  the  defendant;  that  the  longi* 
tndinal  partition  sqiarating  the  press  room 
from  the  counting  room  should  be  placed  to 
the  sooth  side  of  the  columns  in  said  building, 
instead  of  to  the  north  side,  to  prevent  the 
conducting  of  the  noise  of  the  press  room 
Into  the  counting  room;  that  the  stereo  room 
originally  contemplated  tot  the  flrst  flow  be 
constructed  on  the  fourth  floor,  to  provide 
for  ventilation  for  the  counting  room,  and 
also  to  provide  jyeopec  qnartav  for  a  shipping 
room;  that  such  shipping  room  be  arranged 
on  the  first  floor;  that  independent  steel  foun- 
dations be  also  constructed  for  another  press 
to  be  Installed  on  tiie  flrst  floor,  but  which 
was  not  originally  contemplated  by  tiie  de- 
fendant; that  the  counting  room,  whldi  was 
originally  to  be  Constructed  of  plain  wood, 
and  painted,  should  be  constructed  and  fln- 
ished  in  mahogany,  with  mahogany  celling, 
eolnmns,  partition,  and  wainscoting,  and  ma- 
hogany panels,  mahogany  counter,  cabinets, 
and  special  desks,  and  tile  floor,  railings, 
cages,  and  a  drenlor  post-ofllce  arrangement, 
none  of  which  was  originally  contemplated; 
that  the  defoidant  also  required  a  change  of 
the  stairways,  and  flie  puttli^  in  of  differ^ 
ent  itairways;  that  a  newsboys'  room,  with 
granitoid  floor,  cages  and  Indosed  steel  stair- 
way, be  constructed;  that  all  stairways  ^m 
second  to  sixth  stwy  be  incased  with  parti- 
tions; that  a  mail  diute  be  constmcted;  also 
a  suspended  mailing  gallery  on  second  floor; 
also  certain  additional  partition  woA  on  set^ 
oDd  floor,  and  railings  separating  the  difleis 
ent  departments  of  the  editorial  room  on  third 
floor;  also  pigeonhole  cabinets  tm  third  floor. 
Defendant  also  idianged  the  plumbing 
throughout,  reqtdrlng  better  and  more  costly 
work.  Defendant  also  required  the  erection 


of  a  fire  escape;  also  an  independent  founda- 
tion for  ite  Scott  press,  which  was  not  con- 
templated under  the  original  agreonent; 
also  a  safety  vault  to  he  constructed  In  the 
basement  within  said  press  foundation;  also 
cotaJn  partitions  In  basement.  D^endant 
also  required  a  change  of  ita  whole  store 
tamt;  also  a  maple  floor,  back  of  counter, 
in  counting  room,  and  a  lot  of  detail  work 
in  connection  with  the  presses,  gallery,  rail- 
Ing  floor  glass,  and  iron  stairway  to  base- 
ment, nime  of  which  was  contemplated  un- 
der their  original  agreement  The  plaintiffs 
state  that  at  the  request  of  the  d^endant 
they  performed  the  service  of  preparing  the 
plans  and  detail  drawings  for  all  of  satd 
wOTk  and  for  all  other  vaA  required  by  the 
defendant  In  the  remodeling  of  said  building 
and  in  making  the  changes  and  alterations 
then  made  by  defendant,  and  plaintllEB  ea- 
pervlsed  the  constmctton  of  all  of  said  wortc. 
Including  the  painting  tiiereof;  tiutt  said 
■errlces  wae  rendered  coDtlnnonsly  from  De- 
cember 6, 1901,  until  about  Decemba  1«  ISOe. 
and  that  for  at  least  four  months  of  said 
.time  the  plaintiffs  were  also  required  to  per* 
form  the  serrlces  required  as  aforesaid,  at 
night,  in  order  to  complete  the  same  as  the 
reqniremaita  of  the  defOndant  demanded; 
that  tlie  cost  ot  said  wwk  in  the  aggregate 
was  at  least  fOrty-six  tiionsand  four  bnndred 
dfdiars  ^46.400),  instead  of  the  maximum  of 
flf^-fonr  hundred  dollars,  as  contemplated 
nitder  tikelr  original  agreement  That  to  ad- 
dition to  the  foregoing,  the  plaintiffs  also,  at 
defendant's  reqnest  prepared  the  plans  for 
the  remodeling  of  the  basement  of  the  ad- 
joining premises.  No.  208  North  Broadway, 
and  the  connections  between  the  same  and 
said  buUding  No.  210-212  North  Broadway: 
and  the  plalntifCa  also  rendwed  snvice  to 
appearing,  at  the  request  of  the  defendant 
before  the  commissioner  of  public  buildings, 
and  before  the  board  of  appeals,  and  pro- 
curing a  permit  for  the  wectlon'of  the  Are 
escape  In  the  rear  of  said  building  No.  210- 
212  North  Broadway,  Instead  of  on  the  front 
as  originally  required  by  the  said  oonunls- 
sloner.  Plaintiffs  fnrtiier  stato  that  tn^er 
their  original  agreement  tfa^  are  mtitled  to 
a  compensation  of  five  hundred  dollars  9600) 
for  the  work  so  required  and  wott  done  to 
Hen  tbweof,  costing  flfty-fonr  bondred  dol- 
lars ($5,400)  to  the  aggregate;  add  for  all 
addltitxoal  work  performed  by  them,  as  afore- 
said, in  excess  of  the  cost  originally  contem- 
plated under  tbeHi  said  agreement,':  they  are 
mtitied  to  the  reasonable  value  of  th^ 
services  to  performing  the  work '  required 
of  them,  to  devising,  planning,  and  snpervls- 
tog  the  said  additional  work,  the '  cost  of 
which  was  forty-one  thousand  dollafs  ^41,- 
000),  as  aforesaid;  and  the  defendant,'ttumigh 
its  legally  authorised  representative^  from 
time  to  time  during  the  progress  of  tM  work, 
and  before  the  performance  of  the  imme  by 
the  platotiffs,  promised  to.  pay  platotiffs  such 
reasonable  e<mipeivnUon  tor  all  saoh  addlr 
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tional  work  so  required.  Tbat  the  reason- 
able value  of  Bucli  services,  as  rendered  by 
the  plalntlffB,  In  excess  of  the  work  originally 
contemplated,  costing  $41,000,  as  aforesaid, 
is  ten  per  cent,  of  such  cost,  to  wit,  forty-one 
hundred  dollars  ($4,100).  Tbat  In  December. 
1901,  at  the  request  of  the  defendant,  one  of 
the  platntifls— but  for  the  said  partnership- 
went  to  Chicago,  IIL,  with  a  representative 
of  the  defendant,  for  the  purpose  of  making 
an  examination  of  newspaper  establishments 
in  said  city,  in  order  to  promptly  advise  the 
defendant  as  to  the  proper  construction  of 
certain  parts  of  the  work  then  contemplated 
by  the  defendant  in  the  remodeling  of  Its 
said  building  No.  210-212  North  Broadway, 
and  plaintiffs  made  such  examination  and 
advised  the  defendant  In  the  premises.  That 
three  days  were  consumed  in  rendering  such 
special  service  for  the  defendant,  and  such 
service  was  reasonably  worth  one  hundred 
and  fifty  dollars  (¥150).  and  the  defendant 
promised  and  agreed  to  pay  the  sam^  but 
failed  to  do  Bd." 

Omitting  Immaterial  allegations,  the  an- 
swer to  the  first  count  is  as  follows:  "Fur- 
ther answering  said  first  count,  defendant 
says  that  on  or  about  the  sixth  day  of  De- 
cember, 1901,  It  entered  into  an  agreement 
with  plaintiffs  whereby,  for  a  consideration 
of  five  hundred  dollars  ($500)  to  be  paid  by ' 
the  defendant  to  plalnttOTs,  said  plaintiffs 
agreed  to  furnish  all  the  necessary  drawings 
and  spedflcationB  and  to  supervise  the  mak- 
ing of  all  repairs,  alterations,  and  changes 
defendant  might  desire  to  have  made  in  Its 
building  known  as  Nos.  210  and  212  North 
Broadway.  In  the  city  of  St  Louis,  It  being 
agreed  that  the  said  sum  of  $S00  should  be 
In  fall  for  all  services  that  plaintiffs,  as  su- 
pervising architects,  might  be  called  upon  to 
render  In  fomlslilng  the  necessary  drawings 
and  specifications  and  in  supervision  of  said 
alterations  and  repairs;  and  defendant  de- 
nies that  said  contract  or  agreement  between 
It  and  plaintiffs  was  ever  thereafter  changed, 
added  to,  or  modified  In  any  form  or  manner 
whatsoever;  and  defendant  says  that  It  was 
further  agreed  between  it  and  plaintiffs  at 
the  time  said  contract  was  made  tliat  any 
changes  in  the  plans  for  said  aiteratloos 
and  repairs  that  might  thereafter  be  made 
should  not  Increase  the  amount  to  be  paid 
plaintiffs  for  their  said  services.  Defendant 
further  says  that  the  aforesaid  agreement 
between  plaintiffs  and  defendant  also  cov- 
ered and  included  all  repairs  and  alterations 
in  the  basement  of  the  adjoining  premises 
No.  206  North  Broadway  and  the  connections 
between  said  building  and  the  bulldlug  Nos. 
210  and  212  North  Broadway,  and  also  all 
services  rendered  in  appearing  before  the 
commissioner  of  public  buildings  and  be- 
fore the  hoard  of  appeals  for  the 'purpose  of 
procnrlng  a  fire  eac&pe  in  the  rear  of  said 
buildings  Nos.  210  and  212  North  Broadway, 
and  any  and  all  other  work  done  by  plaintiffs 
in  connectloa  with  lald  repairs  and  altora- 


tions  to  said  buildings,  or  either  of  them. 
Defendant  further  says  that  It  has  paid 
plaintiffs  on  account  for  said  services  tlie 
sum  of  $300,  and  that  there  still  remains  due 
from  defendant  to  plaintiffs  on  account  of 
said  $500  agreed  to  be  paid  for  said  services 
the  sum  of  $200,  which  amount  defendant 
has  always  been  ready  and  willing  to  pay 
said  plaintiffs,  and  hereby  tenders  the  same 
into  court  for  the  use  and  benefit  of  plain* 
tiffs." 

A  reply  was  filed  denying  the  new  matter 
in  the  answer. 

The  evidence  shows  ttiat,  a  few  days  prior 
to  the  making  of  the  contract  to  pay  $500 
for  plans  and  specifications  and  the  supervi- 
sion of  the  work,  a  rough  plan  and  an  esti- 
mate of  the  cost  of  the  alterations  to  be 
made  waa  submitted  by  one  of  defendant's 
agents  to  the  plaintiffs;  that  the  cost  of  the 
alterations  as  shown  by  the  estimate  was 
$5,400.  Plaintiffs'  evidence  sbows  that  oo 
this  estimate  they  agreed  to  furnish  plans 
and  specifications  and  to  supervise  the  con- 
struction for  $500.  After  plaintiffs  entered 
upon  the  [performance  of  their  contract,  ad- 
ditional work  of  reconstruction,  amounting 
to  $41,000,  was  required  by  defendant,  for 
all  of  which  extra  work  plaintiffs,  at  defend- 
ant's request,  fnrnished  plans  and  specifica- 
tions and  superintended  the  wcnrk.  It  Is 
claimed  by  plalntiffB  that  tat  this  extra  work 
defendant  agreed  to  pay  them  a  reasonable 
compensation,  and  that  10  per  cent  of  the 
cost  was  such  reasonable  compensation;  and 
plaintiffs'  evidence  tends  to  prove  that  the 
defendant's  superintendent  agreed  to  pay  a 
reasonable  compensation  for  the  extra  wcn'k. 
Plaintiffs  showed  by  the  evidence  of  three 
architects  that  10  per  cent  of  the  cost  of  re- 
constructing a  building  was  the  usual  and 
customary  price  paid  to  architects  In  the  dty 
of  St  Louis  for  furnishing  plans  and  specifi- 
cations and  supervising  the  work  of  recon- 
structing a  building. 

The  evidence  of  the  defendant  shows  tbat 
the  plaintiffs  agreed  to  furnish  plans  and 
spedfications  and  to  superintend  all  work 
(except  the  boiler  and  electric  work)  of  re* 
construction  for  a  flat  sum  of  $500,  and  that 
at  the  time  of  making  the  contract  it  was 
not  known  to  the  defendant  or  plalntiflh 
what  particular  alterations  would  have  to  be 
made  to  prepare  the  building  for  defendant's 
business,  and  that  the  alteration  would  bave 
to  be  ascertained  as  tbe  work  progressed; 
that  It  was  dlstinctiy  understood  between  de- 
fendant and  tbe  plaintiffs  tbat  plaintiffs 
were  employed  as  architects  tfjr  the  purpose 
of  not  only  preparing  plans  and  spedfications 
for  particiilar  work,  but  also  to  make  plans 
and  specifications  for  such  alterations  and  re- 
construction aa  were  useful  and  necessary  to 
convert  the  structure  Into  a  large  printing 
bouse.  There  la  a  square  contradicticm  In 
the  evidence  of  plaintiffs  and  that  of  the  of- 
ficers of  the  defendant  in  respect  to  compen- 
sation tax  the  extra  work.  ^  The  verdict  of 
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tbe  Jury,  however,  settled  that  controveny 
tn  favor  of  the  plaintiffs. 

PlalntlfTs  sent  a  bill  to  the  defendant,  in 
September,  1902,  when  the  work  waa  about 
completed,  charging  10  per  cent,  of  the  coat 
of  the  extra  reconstructton  work,  and  de- 
manding paymmt  of  the  same.  On  receipt 
of  the  blU,  September  24th,  W.  C.  Stelgers. 
business  manager  of  defendant,  wrote  plaln- 
tUfs  the  following  letter: 

"St.  Louis,  Mo.,  Sept  24,  1902. 

"Messrs.  Baker  &  Knell.  Gl^— Dear  Sirs: 
I  find  the  enclosed  bill  on  my  desk.  As  X 
have  no  knowledge  whatever  of  any  arrange- 
ment which  justifies  a  bill  of  this  character, 
will  thank  you  to  explain  why  we  are  pre- 
sented with  this.  You  could  not  have  for- 
gotten the  arrangement  made  with  your  firm 
and  myself  for  a  flat  rate  in  compenaatlon 
for  your  services  of  supervising  the  work  to 
be  done  at  our  prraent  building,  ^'waiting 
your  reply, 

**YonrB  truly,        W.  C.  Stelgers, 

"Business  Mam^er." 

On  tbe  fbllowlng  day  plaintifTs  wrote  and 
sent  to  Stelgers  the  following  answer  to  the 
above: 

"Sept  25th,  1902. 
"W.  G.  Stelgers,  Esq.,  Business  Manager 
Poat-Dlspatdi— Dear  Sir:  Tours  of  24th  as 
to  our  bill  received.  Tbe  flat  rate  that  yon 
speak  of  was  upon  tbe  baste  of  actual  cost 
ct  alterations  as  at  tbat  time  contemplated, 
and  the  flat  rate  that  you  mention  waa  baaed 
upon  tbe  eatlmatea  yon  tumlshed  na  at  Uut 
time  from  Mr.  Sam.  Rosa,  based  upon  the 
work  yon  then  contemplated;  this  estimate 
amouitfed  to  9C.400;  our  portion  at  the  time 
was  that  we  expected  a  ten  per  cent  com- 
mission which  would  make  our  OHnmission 
9S40;  yoo  suggested  tbat  we  make  It  a  (500 
flat  rate,  and  as  this  was  only  (40  leas  than 
what,  on  a  percentage  basis  of  ten  par  cent, 
our  commlssfon  would  amount  to,  we  acqui- 
esced and  agreed  to  do  the  architectural 
work  necessary  to  perform  (5,400  worth  of 
work  tax  (fiOa  At  that  time  your  Mr.  Tay- 
lor made  the  pr^wsltlon  to  our  Mr.  Knell 
that  be  accept  seven  per  cent,  as  a  conmls- 
ston.  but  Mr.  Knell  declined  this  on  account 
of  it  being  BO  much  below  the  usual  charge 
of  ten  per  cent  for  this  character  of  work; 
it  is  obvious,  therefore,  Uiat  we  expected 
more  than  Mr.  Taylor's  proposition  of  seven 
per  cent  The  alterations.  Instead  of  costing 
(5,400  B8  per  estimates  furnished  us  by  yoo, 
and  Instead  of  taking  (mly  Ave  weeki^  work 
to  perform  as  1^  yon  then  suggested,  cost 
nearly  (00,000,  and  consumed  almost  the  «a- 
Ore  time  of  tea  nxraths*  bard  work  on  our 
part  including  nigbt  work,  Sunday  and  boll- 
day  work,  and  labor  <m  our  part  tbat  no  com- 
mission even  at  toD  per  cent  eonld  pay  for. 
Tour  lettor  seems  to  exgsem  a  auriurlBe  that 
we  should  have  the  ^Erontery  to  make  sock 
a  dalm.  Fwmit  us  to  remind  you  tbat  we 
both  told  you  of  onr  expected  increase  in 
uompensatlon  and  to  recall  the  time  and 


place  to  your  mind:  Tou  will  recall  taking 
Mr.  Knell  and  Mr.  Baker  to  Caesar's  Oafe  to 
show  them  your  idea  as  to  tiling;  you  will 
also  recall  that  at  that  time  we  both  told 
you  that  you  could  not  expect  our  wlglnal 
estimate  to  hold  good,  as  tb6  work  that  wan 
already  pn^osed  at  tbat  time  would  far  ex- 
ceed your  original  lnt«it  Ton  told  ua  not  to 
worry  about  that  part  of  the  agreement;  that 
we  could  rely  upon  the  Justice  and  intelli- 
gence of  the  Fost-Dlspatcb  management  to 
cover  tbat  j^rt  of  the  question.  It  mlgbt 
seem  presumptuous  on  onr  port  to  make  a 
comparison  between  bumble  architects  and 
the  business  manage  of  a  great  papor.  but 
for  the  sake  of  argnment  put  yourself  in  onr 
position:  Stq;>pose  that  some  person  would 
come  to  you  and  propose  that  you  assume 
the  management  of  a  paper  tbe  circulation 
of  which  amounted  to  6,400  copies  dally. 
Tou  would  estimate  tbat  this  would  take  but 
little  of  your  time,  and  that  you  could  fur- 
nish your  services  on  a  basis  proportlonBte 
to  this  small  drcnlatlon.  Now  BiwpoBe  that 
after  assuming  charge  of  tbe  paper  you 
would  find  that  Instead  of  tbe  paper  having 
a  circulation  of  6,400  copies  dally.  Its  clrcn- 
lation  would  be  60,000  copies,  would  yon,  or 
could  you  be  expected  by  any  reasonable  jfer- 
son,  to  manage  the  latta*  at  the  same  com- 
pensation as  the  former?  Tba  proposition  is 
so  palpable  tbat  we  mnst  express  the  same 
surprise  at  your  letter  as  you  would  seem  to 
bave  expressed  at  our  statemoit  as  to  what 
we  deemed  yon  owed  ns. 

"Vary  stauier^.        Baker  &  Knell, 

"Architects." 

Oonnsel  for  defendant  objected  to  the  ad- 
mission of  tbe  letter,  and  especially  to  the 
lost  part  of  it  The  following  occuned  dur^ 
Ing  tbe  reading  of  tbia  letter:  "Mr.  Qreen: 
1  object  to  that  portion  of  the  lettw,  and 
ask  to  bave  It  excluded.  Tbe  Court:  I  don't 
see  bow  I  can  cut  it  out  Mr.  Green:  I  ask 
tbe  court  to  Instruct  tbe  Jury  that  tbat  is 
no  evidence  of  tbe  facts  stated  in  the  letter. 
Mr.  Raaaleur:  Then  offer  a  written  instruc- 
tion. Tbe  Court:  Proceed."  No  part  of  tbe 
letter  was  excluded  by  written  instruction 
or  otherwise. 

The  court  gave  an  instruction  for  plalntiffii 
as  followa:  "(1)  It  la  sdmltted  by  tbe  de- 
fendant that  It  employed  Uie  plaintiffs  to 
render  certain  architectural  services,  and 
that  it  agreed  to  pay  to  tbe  plalntiffa  the 
sum  of  (000  therefor,  and  tbat  but  (300  of 
this  sum  was  paid  to  them  prior  to  the  in- 
stitution of  tbIa  salt  And  tbe  defendant 
also  admits  tbat  the  plaintiffs  perf<nined  all 
ftf  the  services  alleged  to  bare  been  perform- 
ed by  them,  and  that  tbe  cost  of  tbe  work 
designed  and  superlntmided  by  them  waa  at 
least  (46,400.  Theref<»e  if  you  believe  from 
the  evldeflce  that  tbe  plaintiffs,  tar  a  con- 
sideration ct  (000.  agreed  to  raid«  all  of 
tbe  services  which  wow  actually  tendered 
by  them  for  tbe  defendant  tben  the  plaintiffs 
can  <mly  recover  upon  the  first  count  of  tbe 
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petition  the  Bum  of  9200,  which  has  been 
toidered  Into  court  ^ce  tbe  UuBtltutfoli  of 
the  salt  But  it  you  find  and  believe  from 
the  evidence  that  the  plaintiffs  agreed  for  a 
sum  of  9EiOO  to  prepare  plana  or  drawlnga 
and  auperiutend  only  certain  woA  which 
-was  then  spedflcally  referred  to  by  the  de- 
fendant and  asreed  to  by  the  plaintiffs,  and 
which  was  not  to  cost  more  than  $6,400,  and 
aftmrards  the  defendant  directed  and  re- 
quired the  ^aintiffe  to  prepare  plans  or 
drawings  for  and  auperlntoid  the  other  work 
In  the  petition  referred  to,  which  cost  In 
the  aggregate  at  least  $41,000  In  addition, 
and  that  such  other  work  was  not  Included 
wltbln  ttie  work  agreed  upon  by  the  partlei 
ut  the  time  when  the  defendant  employed 
the  plfUntlffB— It  you  find  that  they  did  agree 
upon  certain  work  only,  which  was  to  coat 
not  more  than  $6,400— then  tbe  ivory  should 
allow  the  plaintiffs,  in  addltl«i  to  the  sum 
of  9200  above  mentioned,  tbe  usual  and 
reasonable  comperaation  for  sucb  additional 
services;  and  If  you  find  that  what  Is  aucb 
usual  reasonable  compensation  la  determined 
by  a  fixed  percentage  or  commission  upon 
the  cost  of  the  work  designed  and  supwln- 
tended,  tiien  you  should  allow  the  plaintiffs, 
besides  the  $200,'  such  usual  commlssloa  on 
941,000;  being  the  eccess  cost  over  and  above 
the  maximum  coat  of  9B.4O0,  if  you  find  that 
such  maximum  of  cost  had  been  agreed  upon. 
And  in  that  event  you  will  also  add  interest 
at  6  per  cent,  per  annum  from  January  17, 
1803,  the  date  of  tbe  Institution  of  this  suit" 

The  defendant  asked  tbe  following  inatruo- 
tton,  to  which  tbe  court  added  the  danae 
In  Italics  and  gave  It  aa  modified:  "CB)  The 
court  Instructs  the  Jury  that  the  burdiBtt  of 
jiroof  is  upon  plaiutlffs.  and  plaintiffs  can- 
not recover  against  defendant  upon  the  first 
count  of  their  petition  for  more  than  92ffi!, 
unless  they  prove  by  a  preponderance  of  all 
the  evidence:  First,  Uiat  the  alleged  extra 
work  described  In  tbe  first  count  of  thetr 
petition  was  not  Included  in  their  agreement 
of  December  6,  1901;  and,  secondly,  that  de- 
fendant, through  its  offlcras  promised  and 
agreed  to  pay  plaintiffs  tbe  reasonable  value 
of  such  additional  or  extra  services  before 
the  said  services  were  rendered,  in  addition 
to  said  sum  of  9600  promised  by  the  agree- 
ment of  December  6,  1001;  or  that  da/md- 
anf$  tervanU  ordtrei  taid  mtn  mrk  to  he 
done'hj/  plaintiff t." 

Defeiidant  contends  that  instruction  No. 
1  given  for  plaintiff  singles  out  the  evidence 
of  tbe  architects  and  comments  upon  It  and 
makes  it  unduly  prominent  The  Instruc- 
tion, In  effect,  tells  the  Jury  that  If  they 
should  find  that  the  compensation  for  archi- 
tects' services  In  reconstructing  buildings  is 
a  fixed  per  cent,  'of  the  cost  of  reconstruc- 
tion, and  that  such  per  cent  is  reasonable, 
then  the  plaintiffs'  compensation.  If  the  Jury 
should  find  for  them  for  the  extra  work, 
flhonid  be  the  fixed  and  reasonable  per  cent 
on  the  cost  of  the  extra  work.   Tbe  Instruc- 


I  tlon  does  not  sln^  out  the  evidence  of  any 
witness  or  witnesses  for  the  j^alntlffs,  but 
!  directs  their  attention  to  the  evidence  In- 
i  iTodoced  by  plalntlfls  to  sbow  what  would 
;  be  reasonable  compensation  for  the  extra 
;  work.  Thla  was  not  only  legitimate,  bat 
:  lAcessary,  as  a  guide  to  tbe  Jury  In  estlmat- 
;  Ing  plaintiffs'  damages,  should  they  flmi 
:  plaintiff  entitled  to  compensation  for  the 
!  extra  work.  Another  objection  to  the  In- 
I  atructlon,  and  to  instruction  No.  S  given  for 
!  defmdant  as  modified  by  the  court.  Is  that 
'  plaintlfla'  petition  avers,  and  Utelr  evidence 
;  pmres  (tt  it  provea  anything),  that  defend- 
'  ant  expressly  agreed  to  pay  10  per  cent 
:  oommisslon  on  the  cost  of  tbe  reconstruc- 
1  tlon,  and  that  these  InatrnctlonB  autlunlaed 
\  a  recovery  on  a  quantum  mcarult 

Xhere  is  no  controversy  aa  to  the  payment 
j  of  tbe  9600.  The  aU^atlon  of  the  petition, 
i  In  respect  to  the  extra  wwk,  la  that  defend- 
:  ant  "promised  to  pay  plaintiff  such  reaeon- 
i  able  compensation  [10  per  cent]  for  all  anch 
j  additional  w<^  so  requb«d."  Baker's  evl- 
1  dence  Is  that  In  discussing  the  question  of 
\  compensation  for  the  extra  work,  Stelgers 
I  said:   "We  want  you  to  weld  all  the  In- 
I  dividual  parts  of  this  work  Into  one  harmonl- 
I  ous  wliole;"   •   *   *   that,  according  to  Mr. 
j  Knell's  theory,  *if  any  of  these  parts  of 
!  work  muat  be  taken  In  with  our  [plaintiffs'] 
I  work,  we  would  have  to  get  additional  coin- 
;  peusaUon."  Knell,  the  other  plaintiff,  testified 
I  that  when  th^  were  called  upon  to  do,  and 
I  were  doing,  the  extra  work,  he  and  Baker  had 
a  conversation  with  Stelgers  in  respect  to 
their  compensation;  that  In  this  conversation 
Stelgers  said:   ''I  am  perfectly  satisfied  that 
yon  should  have  more  commission,  which,  of 
course,  we  never  expected  this  work  would 
cost  so  much,  or  we  bad  any  such  flue  work 
to  be  done."   I^ere  is  nowhere  to  be  found 
in  the  record  an  express  promise  by  defend- 
ant to  pay  10  per  cent  commission  for  the 
extra  or  any  other  work.   Plaintiffs,  In  con- 
versation with  Stelgers.  would  qpeak  of  10 
per  cent  as  tibe  commission  they  always 
charged  f<»r  swA  work  and  as  the  compensa- 
tlim  they  exiwcted,  but  nowhere  is  it  stated 
by  any  witness  that  Stelgers  promised  to 
[  pay  10  per  cent  commission  for  the  work, 
I  and  we  think  the  Instruction  given  for  de- 
fendant—No. 8,  aa  modified  and  given  by  the 
court— correctly  declared  the  law  of  the  case. 

In  respect  to  tbe  letter  of  September  2S, 
1902,  from  plaintiffs  to  Stelgers,  it  Is  to  be 
observed  that  it  was  offered  In  rebuttal, 
and  that  defendant  had  laid  a  fouuitotlon 
for  Its  Introduction  by  previously  introduc- 
ing the  lettw  of  September  24th  from  Sta- 
gers to  plalntiffa.  The  latter  letter  not  only 
tended  to  prove  that  there  waa  an  under^ 
standing  whereby  plaintiffs  agreed  to  ao- 
cept  9600  a6  full  ccunpensatlon  for  their  serv- 
ices, Irrespective  of  tbe  cost  of  reconstruc- 
tion, but  It  also  called  for  an  axplanatlon 
of  tbe  prevtouB  demands  of  plalntlffli  for 
compensation  for  tbe  extra  work.  The  let- 
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ter  of  September  26th  gave  the  explanation 
called  for,  and  tended  to  rebut  the  assump- 
tion of  Steigers  that  $fiOO  was  to -be  a  flat 
rate  of  eompenaatlon  for  all  the  work  of 
reconatmctlon,  and.  In  so  far  as  It  explains 
plalntUfs*  nnderstandlng  of  the  agreement 
was  legitimate  testimony  In  rebuttal.  The 
last  paragraph— the  argumentatlTe  clause- 
might  with  propriety  have  been  excluded, 
and  we  think  should  hare  been  excluded. 
But  this  clause  does  not  state  a  single  fact, 
or  purport  to  state  any  fact,  and  could  not 
bare  been  accepted  by  the  Jury  as  evidence. 
It  Is  a  mere  argument  in  plalntUfs'  behalf, 
which  either  of  them  or  their  attorneys 
might  have  made  at  the  proper  time,  and  all 
that  can  be  said  against  It  Is  that  it  was 
out  of  order,  and  we  cannot  tee  bow  the 
jury  was  prejudiced  by  It. 

Discovering  no  reversible  error  In  the  rec- 
ord, the  judgment  is  affirmed.  All  concur. 


NELSON  T.  CAL  HIR8CH  &  SONS'  IRON  ft 
BAII/  CO. 

(Court  of  Appeals  at  St  Louis,  Moi  Not.  17, 

1908.) 

ftALES  —  CONTRACT  —  DEFINITBNE8S  —  QUAN- 
TITY—TIME OP  DELIVERY— REPUDIATION  BY 
SELLER  —  BREACH  —  RESALE  —  REASONABLE 
TIMO-ACTIONS— CAPACITY  TO  SUE— DAMAGES 
—INTBREST— CONSTRUCTION  OF  CONTRACT- 
SUBMISSION  TO  JURY— HARMLESS  ERROR. 

1.  Under  Rev.  St  1899,  I  641,  providing  that 
a  trustee  of  an  express  trust  is  entitled  to  sue 
hi  his  own  name,  where  plaintiff  and  certain 
aasociates  obtained  franchises  for  the  construc- 
tion of  street  railways  In  a  dty.  and  before  in- 
corporfltiu^  tore  up  certain  exisdng  railways, 
ana  plaintiff,  while  so  doin^,  contracted  on  be- 
half of  himself  and  his  associates  to  sell  to  de- 
feadsDt  certain  of  the  material  so  torn  up, 
plaintiff  was  entitled  to  sue  for  breach  of  such 
contract  in  bis  own  name. 

2.  Where  at  the  time  secondhand  rails  were 
■old  the  rails  had  not  been  taken  op,  and  the 
Qnantity  of  each  n-ade  was  estimated,  it  being 
ureed  that  all  the  rails  to  be  taken  up  by 
IMaintiff  In  the  recoDstractlon  of  the  street  rail' 
road  in  a  certain  dty  were  sold  to  defendant  at 
certain  prices  per  ton  for  each  grade,  the  con- 
tract was  not  void  for  indefiniteness  as  to  the 
thincsold. 

3.  Where  correspondeuce  preceding  an  offer 
and  acceptance  for  the  sale  of  secondhand  rails 
stated  that  the  seller  would  be  ready  to  deliver 
In  car-load  lots  in  from  40  to  60  days,  and  the 
buyer  stated  his  willingness  to  receive  in  80  to 
60  or  90  days,  the  offer  and  scceptance  were  not 
Ineffectual  to  constitute  a  contract  by  reason  of 
the  fact  that  no  time  for  deliveiy  was  specified 
therein. 

4.  Where  correspondence  relating  to  the  sale 
of  goods  constituted  a  contract  of  sale,  and  the 
jury  so  found,  the  fact  that  the  court  submitted 
the  question  of  the  existence  of  a  contract  to  the 
ju^  was  not  reversible  error. 

5.  Where  plaintiff  contracted  to  deliver  sec- 
ondhand rails  suitable  for  relaying  at  a  certain 
price,  and  defendant  thereafter  contended  that 
the  contract  was  for  "first-class"  relayers,  the 
fact  that  plaintiff  immediately  informed  defend- 
ant that  ne  had  no  "first-class  relayers,"  and 
that  he  therefore  hesitated  to  ship  without  an 
Inspection  by  defendant  did  not  constitute  a 
repudiation  of  the  contract  by  plaintiff. 

6.  Where  a  bnyer  repudiated  a  contract  of 
■ale,  and  tbe  seller  resold  the  goods  without  no- 

T*.  >M  ssies,  VOL  4t  amCmt-Tvat. 


tice  to  the  bnrra,  the  measure  of  the  •sUer's 
damage  was  ue  ^fforenee  between  the  piiee 
agreed  on  and  the  market  nine  of  the  goods  at 

the  time  and  place  agreed  on  for  thdr  aeUverT* 
though  they  might  have  brought  lesa  than  tiior 
market  value  at  the  resale. 

7.  Defendant  broke  his  contract  to  purdiase 
secondhand  rails  from  plaintiff,  the  letter  of 
cancellation  being  dated  April  24,  1900,  and 
raobablj  received  by  defradant  two  days  later. 
Plaintiff  testified  that  he  still  hoped  to  induce 
defendant  to  take  the  rails,  and  by  reason  of  a 
declining  market  did  not  immediately  endravor 
to  resell  the  rails,  and  did  not  sell  the  same  nn- 
til  Jane  18th,  when  the  market  had  become 
somewhat  better.  Held,  that  the  resale  was 
within  a  reasonable  time. 

8.  Where  delay  in  delivering  goods  sold  be- 

J'ond  the  contract  period  was  in  part  due  to  a 
etter  written  by  the  buyer  to  the  seller  de- 
manding a  quality  of  rails  not  stipulated  for  in 
the  contract  and  by  the  buyer's  refusal  or  dis- 
inclination to  inspect  the  rails  before  shipment 
as  requested  by  the  seller,  the  latter  was  enti- 
tled to  recover  for  the  loss  sustained  by  defend- 
ant's breach  of  the  contract  notwithstanding 
the  delay. 

9.  Where,  in  an  aetiou  for  breach  of  a  con- 
tract for  the  sale  of  secondhand  rails  at  a  cer- 
tain price  per  ton,  the  number  of  tons  deliver- 
able under  the  contract  was  uncertain  at  the 
time  of  the  breach,  and  thereafter  defendant 
was  not  notified  of  the  number  of  tons  of  each 
grade  deliverable  under  the  contoact  and  no 
demand  was  made  for  payment  of  damages  sus- 
tained by  the  seller  on  resale  for  the  buyer's 
account,  the  court  properly  restricted  the  com- 
putation of  interest  on  the  amount  due  to  the 
commencement  of  the  suit. 

10.  Where  defendant  broke  a  written  contract 
to  purchase  secondhand  rails  from  plalotiff, 

Slaintlff  was  entiUed  to  recover  interest  on  the 
amages  sustained,  nnder  the  exnress  proridona 
of  Rev.  St.  tS99,  I  3705. 

Appeal  from  St  Louis  Clrcntt  Gonrt;  D.  D. 

Fisher,  Judge. 

Action  by  S.  L>.  Nelson  against  tbe  Cal 
Hlrsch  &  Sons'  Iron  &  Rail  Company.  From 
a  judgment  In  favor-  of  plalDtUT.  defienduit 
appeals.  Modified. 

A.  Jj.  Hlrsch,  for  appellant  Honuby  * 
Harris,  for  respondent 


BLAND,  P.  J.  On  January  22. 1900.  plain- 
tiff wrote  defendant  trova  Wichita,  Knn.,  as 
follows:  "Dear  Sir:  We  shall  have  for  sale 
within  tiUrty  or  forty  days  sereral  carloads 
of  35  lb.  T  rails  and  45  lb.  girder  rails.  Botb 
win  be  suitable  for  relaying.  What  can  jaa 
offer  tab.  cars  here?"  From  the  date  of 
this  letter  ap  to  and  Inclndlnc  Febmary  Mb 
a  regular  and  ffeqaent  correspondence  Id  re- 
spect to  tbe  rails  mentioned  In  plalntUTs 
letter  of  January  22d  was  kept  up.  On  Feb- 
ruary Mb,  In  answer  to  a  direct  inquiry  for 
prices,  plaintiff  wired  defendant  as  follows: 

"Scrap  twelve  fifty,  girder  fifteen,  relayers 
twenty,  gross  ton,  Wichita." 

On  the  same  date  plaintiff  wrote  defendant 
aa  follows: 

"Dear  Sirs:  Have  wired  you  as  follows: 
'Scrap  {12.50,  girder  $15,  relayers  ¥20,  gross 
ton,  Wichita.'  If  accepted,  we  will,  if  70a 
desire,  commence  loading  as  soon  as  our 
new  material  is  on  tbe  ground,  and  we  can 
commence  the  work  of  reconstruction.** 


Digitized  by 


Google 


Ho.) 


NELSON  T.  GAL  HIRSCH  &  SONS'  IBON  A  BAIL  CO. 


691 


Od  the  same  date  defendant  telegrapbed 
plaintiff  aa  follows: 

"S.  L.  Nelaon.  Gen.  Mgr.  &  Pur.  Agt.« 
Springfield,  Ohio:  Telegram  received.  We 
accept  acmpt  girder  rails  and  thlrty-flre  pound 
relaying  tee  rails  your  price." 

This  telegram  was  followed  by  a  letter 
from  defendant  to  idaintiff  accepting  tbe 
plaintiff's  offer  f .  &  b.  Wichita,  with  the  re- 
quest tbat  plaintiff  let  defendant  know  when 
be  would  ship  Bame»  and  indicating  defend- 
ant's desire  to  give  abii^lng  directions  be- 
fbre  any  of  the  material  should  be  loaded, 
and  also  requesting  that  plaintiff  give  defoid- 
ant  an  idea  as  to  how  many  hundred  tons 
of  girder  and  85-pound  relaying  rails  there 
would  be.  Again,  on  February  12tb,  de> 
Cendant  wrote  plaintiff,  Inquiring  the  num- 
ber of  tons  of  35-ponnd  relayem  plaintiff 
would  bave  to  ablp,  and  giving  directions  to 
ship  by  tbe  Bot^  Island,  and  to  consign  mixed 
Bcrap  to  Oal  EQrsch  &  Sons  Iron  A  Rail  Com- 
pany, v.  ft  a  Belt,  East  SL  Louis,  His.,  and 
Baying:  would  favor  us  if  you  would  sblp 
tbe  rdaying  T  rails  wlUi  splices  at  once— 
two  to  four  carioads  or  more."  A  car  load 
of  scrap  was  shipped  by  plaintiff  to  defend- 
ant, wbieb  was  received  by  it,  and  paid  for. 
On  February  IGth,  and  also  on  tbe  aotb,  de- 
fendant wrote  plaintiff  to  hurry  np  shipment 
I  of  relayers,  and  again  on  the  22d  wrote 
plaintiff:  *'We  will  thank  yon  Indeed  to  let 
us  know  when  you  are  ready  to  ship  the 
35  lb.  first  class  relaying  T  rails  with  ftiaten- 
ings,  and  how  many  carloads  or  tons  there 
wUl  be.  Also  let  us  know  when  yon  are 
going  to  ship  the  other  material."  On  Febro- 
ary  23d  plaintiff  wrote  defendant  as  follows: 

"Geitlemen:  We  are  Jnsf  in  receipt  of 
your  favor  of  the  22nd.  The  beginning  of 
our  work  is  delayed  on  account  ot  a  few 
minor  materials  which  have  ^ed  to  arrive. 
We  are  advised,  howeror,  that  on  tomorrow 
or  Monday  shipment  of  all  these  things  will 
be  mad&  This  ought  to  mean  tbat  with 
fiivorable  weather  our  work  should  begin 
vigorously  next  week.  If  so  it  Is  barely  pos- 
sible that  we  can  give  you  one  car  of  relayers 
on  March  15th  or  200.  We  doubt  whether 
tbere  will  be  more  than  one  car  available  for 
BCHue  time.  These  relayers  will  not  be  as 
you  state,  'flrst-class  relaying  rails,*  and  wlU 
not  include  the  fastenings.  We  have  found 
upon  bivestigatlon  that  nearly  cme-balt  of 
tbe  splices  are  broken  uid  our  new  joints  will 
require  the  use  of  one  of  the  old  bars  so  vre 
do  not  believe  that  you  can  count  upon  re- 
ceiving aiqr  at  all.  We  doubt  very  mudi 
whether  these  relaying  rails  vrlll  be  suitable 
for  any  other  than  l(%glng  tramways.  We 
aball  have  In  perhaps  sixty  days  about  one 
hundred  tons  of  85  lb.  T  Iron  rails.  These 
of  course  you  understand  will  be  worth  more 
as  scrap  than  as  r^yers.  What  will  yon 
offer  us  for  them?  We  will  reflect  your  in- 
structions vrith  regard  to  routing  and  will 
advise  you  a  day  or  two  in  advance  of  any 
farther  shipments.  When  Hr.  Cohn  returns 


will  be  glad  to  have  him  go  with  us  and  look 
at  the  relayers.  He  perhaps  can  report  to 
you  more  satisfoctorlly  than  we  can." 

Defendant  answered  this  letter  as  follows: 

"Dear  Sir:  We  have  your  letter  of  the 
23rd,  contents  noted,  for  which  accept  our 
thanks,  but  Mr.  Nelson  as  we  purchased  fifty 
tons  or  more  of  good,  flrst-class  relayli^ 
rails  from  you  and  we  sold  them,  you  there- 
fore see  our  position,  and  as  for  the  iron  tee 
rails,  you  will  find  that  they  are  not  worth 
as  much  for  scrap  as  for  relaynv,  as  old  iron 
tee  rails  have  declined  very  mwdi;  neverthe- 
less, we  would  like  to  get  the  fifty  <50)  tons 
of  good,  flrst-class  relaying  rails  according 
to  purchase  and  would  ask  you  to  let  us 
know  when  yon  vrlU  be  able  to  ship  them  to 
us.  We  also  wish  to  call  your  attratlon  to 
the  fact  that  you  mote  In  your  original  let- 
ters when  you  offered  us  this  material  tbat 
yon  did  not  know  whether  you  would  sell 
iron  or  steel  relaying  tee  rails  and  we  under^ 
stood  that  we  bought  all  of  the  35  lb.  relay- 
ing rails  which  yon  had,  all  in  first-class  re- 
laying condition  as  the  sale  and  purchased 
of  you  according  to  yonr  letters  and  our  let 
ters  as  well  as  telegrams,  and  we  thank  yon 
to  let  us  bear  from  you.  Doubtless  you  have 
some  of  the  fastenings  which  will  be  all 
right  fiir  these  rails.  Of  course^  we  do  not 
expect  more  of  these  than  you  can  scrape  np 
for  us,  but  will  appreciate  to  get  aa  many  as 
possible  of  these  fiwtenlngs  tbat  are  first- 
chus.  Thanking  you  in  advance  for  your 
kind  attention  and  feeling  assured  that  yon 
desire  to  do  the  proper  thing  and  awaiting 
your  prompt  answer  fully,  we  ar^**  etc. 

To  this  letter  plaintiff  repUed: 

"Gentiemen:  Your  esteemed  fayor  of  the 
26th  Just  received.  I  am  unable  to  find  a  copy 
of  my  original  letter  to  yon  concerning  scrap 
and  relayers,  and  am  under  the  impression 
that  they  are  on  my  file  In  Springfield.  There 
was  absolntely  no  Intention  on  our  part  to  mia- 
r^resent  what  we  had  for  sale.  The  infor- 
mation which  we  sent  out  was  obtained  from 
the  old  management  of  the  property.  In 
starting  our  track  work  a  few  days  ago  un- 
covering the  rails,  it  developed  that  the  base 
was  badly  rusted  and  decayed  and  a  great 
many  of  them  (rails)  are  considerably  bent 
It  may  be  that  these  same  ccmdltions  may 
not  prevail  in  all  parts  oS  the  town,  but  we 
vrill  not  know  until  we  have  made  discov- 
ery in  tbe  same  manner  as  in  this  Instance. 
I  vrlsh  you  would  send  us  an  exact  copy  of 
our  letter  to  you  as  the  writer  will  not 
turn  to  Ohio  for  ten  days  or  two  weeks. 
We  think  that  you  must  have  misunderstood 
us  In  ref»ence  to  the  iron  rail  as  it  has  not 
been  our  lntenti<m  at  any  time  to  replace 
that  rsll  until  practically  all  of  our  other 
woric  has  been  completed.  We  regret  ex- 
ceedingly that  there  has  been  any  misun- 
derstanding or  that  vra  have  apparoitly  of- 
fered something  for  sale  which  we  cannot 
deliver.  With  reference  to  the  faateainga 
we  will  advise  you  after  we  have  taken  np 
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a  couBldemble  portion  of  the  track  and  And 
the  exact  condition  they  are  In,  but  we  are 
qnlte  sure  that  we  will  not  have  any  fasten- 
ings to  ship  for  the  reason  there  Is  perhaps 
a  mile  and  a  half  of  track  without  any  Joints 
at  the  present  time." 

On  March  3d  defendant  wrote  plaintiff  as 
follows: 

"Dear  Sir:  We  have  yours  of  the  28th  nit 
and  we  herewith  enclose  you  a  copy  of  your 
letter  to  us  and  we  hope  Indeed  that  yon 
will  let  us  hear  from  you  at  once  how  many 
tons  there  will  be  of  first-class  relaying  35 
lb.  rails.  Iron  or  steel,  on  acconnt  ot  oar 
having  disposed  of  same,  and  of  course  we 
expect  to  get  all  yon  hare  got.  Please  let 
us  know  how  many  tons  there  will  be  of 
flnt-class  relaying  35  lb.  rails,  iron  and  steel 
and  about  when  you  think  you  will  be  able 
to  ship  tbem  all.   Please  answer  at  once." 

On  the  30th  of  March  defendant  directed 
plaintiff  to  ship  all  material  by  the  Rock 
Island  Ballroad,  and  requested  plaintiff  to  let 
It  know  when  he  would  have  relayers  ready 
to  ship.  On  April  2,  1900.  plalnUff  drew  a 
draft  on  defendant  for  $572,  the  proceeds  of 
two  cars  of  girder  rails  shipped  on  that  date. 
On  April  4tb,  defendant  wrote  plaintiff  as  fol- 
lows: 

"Dear  Slrt  We  have  yours  of  the  lat,  con- 
tents carefally  noted.  Regarding  the  35  lb. 
rail  you  have,  in  order  to  make  this  matter 
satisfactory,  and  as  yon  Intend  to  use  some 
of  these  rails,  aud  as  you  state,  you  will 
naturally  zetatn  the  best,  then  the  only  Just 
thing  you  can  do  is  to  put  the  tee  rails  In 
at  the  same  price  as  the  girder  rails,  and 
then  will  not  demand  the  relaying  rails  you 
have  sold  ns,  and  will  stand  the  loss  by 
supplying  relaying  rails  from  another  source, 
which  will  entail  a  loss.  Will  you  kindly  an- 
swer, stating  that  this  is  satisfactory  and  that 
Tou  will  ship  all  the  tee  rails  yon  have  at  the 
same  price  as  t3ie  girder  rails..  Please  an- 
swer at  once  as  the  market  Is  very  weak  and 
as  prices  have  gone  down  considerably  and 
still  going  lower,  so  do  not  fail  to  answer  at 
imce  and  oblige,"  etc. 

On  April  6tb  plaintiff  wrote  tiie  defend- 
ant declining  Ita  proposition  to  let  it  have 
T  rails  at  the  price  of  girder  rails,  and  call- 
ing defendant's  attention  to  plaintiff's  letter 
of  January  2Sth,  in  which  It  was  asked  to 
note  that  plaintiff  had  said  in  tbat  letter, 
■■and  perhaps  fifty  tons  of  8S  lb.  T  rails." 
and  said:  "While  we  beliered  that  tiiey  were 
telrly  good  relayers  we  had  no  knowledge 
that  they  were  and  did  not  so  state.  If  you 
will  inspect  these  rails  they  may  perhaps  be 
as  good  as  yon  desire  bnt  we  will  not  dispose 
of  tbem  except  in  accordance  with  our 
previous  amtngement"  In  answer  to  this 
letter,  defendant,  on  April  9tb,  wrote  plain- 
tiff, calling  his  attention  to  some  previous 
correspondence.  Insistliv  that  be  should  let 
them  have  the  T  rails  on  the  agreed  price  of 
the  girder  rails,  but  said  nothing  about  In- 
qtectlng  the  rails  before  shipment  On  April 


aoth  defendant  telegra^ed  plaintiff  not  to 
ship  any  material,  as  it  was  too  crowded  to 
receive  It,  and  added:  "When  will  you  be 
ready  to  ship  the  35  lb.  T  rails  and  how  many 
tons  will  there  be  to  ship  to  us?**  To  this 
telegram  plaintiff  replied  as  follows: 

"Gentlemen:  Your  favor  of  the  20th  ask- 
ing ns  to  not  ship  any  more  material  at 
present  received.  Too  late,  howevor,  as  ser- 
eral  days  ago  we  placed  an  order  for  can  and 
yesterday  loaded  tbem.  Same  have  gone  for- 
ward. We  will  not  make  further  shlpmento 
until  we  bear  from  yon.  We  expect  next 
week  to  complete  all  of  our  track  wotk  in 
the  pavementa,  replacing  the  girder  rail  and 
will  immediately  thereafter  commence  work 
on  onr  3fi  lb.  T.  As  previously  stated,  how- 
ever, we  shall  hesitate  to  make  stiipmente 
of  any  of  this  T  unless  same  has  been  in- 
spected by  you.  It  may  be  that  the  rail  on 
other  lines  will  make  a  bett«r  showing  than 
those  already  taken  up.  In  wblcH  case  we 
will  be  very  glad  to  sliip  them.  I  should 
say,  bowever.  tbat  by  May  Ist  or  20tb  would 
be  as  early  as  we  can  pmslbly  ship  tbem. 
*Toun  truly,  8.  L.  Nelson. 

*^e  have  one  car  nil  at  onr  power  bonae 
birdera)  which  we  would  like  to  get  ont  of 
the  way.  They  are  on  Missouri  PadUe  track. 
Can  you  use  thera  In  week  or  ten  days?** 

Plaintiff,  on  Hm  24th,  notified  defendant 
that  be  had  about  three  more  car  loads  of 
girder  nils  he  would  like  to  idiip.  On  the 
same  day  defendant  wrote  plaintiff  as  fol- 
lows: 

"Dear  Sir:  As  we  wrote  yon  please  do 
not  ship  up  sny  more  material  as  we  csnnot 
receive  It  and^lf  yon  have  any  can  on  the 
track,  kindly  leave  them  set  there  and  have 
them  unloaded  again  aa  we  have  not  possibly 
any  room,  nor  can  we  receive  same  as  wrlt^ 
ton  you;  besides  we  desire  to  know  about 
the  35  lb.  relaying  rails  we  purchased  of  yon 
first,  whether  you  totend  to  put  these  In  at 
the  same  price  as  the  girder  if  not  being 
flrst-class  relaying  as  we  bought  of  you,  by 
your  own  statement  and  secondly,  you  not 
being  able  to  furnish  us  what  we  purchased 
of  you— 35  lb.  relaying  tee  nils. 

**We  asked  yon  this  question  before  snd 
have  bad  no  definite  response.  Of  course 
if  yon  cannot  comply  wltb  our  contract  orig- 
inally made  to  furnish  ns  S6  lb.  relaying  tee 
rails,  as  well  as  the  other  material  the 
whole  contract  Is  canceled,  which  doubtless 
you  appreciate  is  expected  and  quite  Justi- 
fiable. 

"We  wired  you  tfarougb  tbe  B.  I.  agent 
today  not  to  ship  any  more  cars  as  we  can- 
not receive  them.  Therefore,  please  do  not 
do  so  and  unless  you  can  fill  contract  as  oil^ 
Inally  bought— give  us  relaying  tee  rails  as 
purchased,  then  cancel  the  contract  entirely, 
which  of  course  you  understand  la  to  be  ex- 
pected and  quite  the  proper  thing. 
"Yours  truly, 
*^1  Hlrsch  &  Sons  Iron  and  Rail  Go. 

"LaHiraph,  V.P.&T. 
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"P.  8.  W*  bave  aecordlngly  cancelled  era- 
tract  since  yon  cannot  fill  It  as  per  orislnal 

contract." 

On  April  a«tb  tfalntUC  ah^ped  d^sndant 
uve  car  loads  of  girder  raUa,  wblcli  defend- 
ant refosed  to  reeelTe.  In  re^ird  to  tUa  tfUp- 
ment  plaintiff  wrote  defendant  as  foUowi: 

'  Gentlemen:  We  wired  yoa  last  night  aa 
follows:  *Bank  advlBes  yon  refuse  payment 
onr  draft  Why?  Answer  quick.*  We  have 
this  morning  ncelved  your  reply  as  follows: 
*Onr  letter  to  you  SOth  also  24th  explained 
exactly,  also  telegram  ISth  to  B.  L  agent 
at  Wichita,  not  to  ship.'  As  advted  tn  oar 
letter  of  the  22nd,  the  five  cars  were  loaded 
before  yonr  xegnest  to  not  slUp  them  waa 
received.  The  agmt  of  the  B.  I.  saya  he 
received  no  InstractloDS  from  yon  not  to 
ship.  These  cars  have  gone  forward  in  stilct 
accordance  wltb  our  contract  and  we  Instot 
on  ft  strict  and  fall  compliance  with  same. 
Unless  we  hear  from  yon  by  telegraph  to- 
morrow morning,  April  27th,  stating  that  yoa 
have  paid  onr  draft  for  fl297.76,  we  shall 
take  the  train  fbr  St  Loals  with  the  Inten- 
tion of  demanding  from  yoa  a  settlement 
On  follore  to  respond  promptly  and  to  ■carry 
oat  other  terms  and  conditions  of  contract 
we  will  at  once  enter  salt  against  you  for 
any  and  all  damages  and  expenses  In  which 
we  may  be  Involved.  It  Is  not  onr  practice 
to  make  a  contract  and  then  simply  because 
the  market  declines  to  permit  the  contractor 
to  cancel  same  at  will.  We  are  prepared  to 
fully  comply  with  the  conditions  of  our  con- 
tract and  we  shall  insist  that  you  do  the 
same.  Bear  In  mind  that  If  the  wilter  la 
obliged  to  go  to  St  Lonls  that  It  will  be  at 
your  expense." 

Defendant  answered  this  letter,  calling  at- 
tention to  its  former  Instructions  not  to  sbip, 
and  to  plaintiff's  Inability  to  fill  his  contract 
to  fnmlsh  T  rails,  and  on  the  28tb  again 
wrote  as  follows: 

"Dear  Sir:  We  have  yoars  of  the  24th 
enclosing  five  bills  of  lading,  which  we  here- 
with return  to  yon,  as  doubtless  the  cars 
have  never  left  Wichita,  and  as  we  cannot 
receive  same,  as  explained  to  you,  in  so 
much  as  yoa  have  violated  yonr  contract  by 
not  giving  OS  what  you  sold  ns  In  the  way  of 
relaying  rails,  which  naturally  cancelled  our 
entire  contract  with  you,  .as  explained.  There- 
fore, we  could  not  give  you  shipping  Instruc- 
tions for  three  more  cars,  but  would  like 
very  much  to  have  you  notify  us  when  you 
have  anything  to  offer  for  sale,  and  we  will 
pay  yon  all  it  Is  worth,  hot  hereafter,  please 
be  positive  as  regards  what  yon  sell  ns.  I 
gave  you  an  opportunity  to  rectify  matters, 
which  you  declined  and  refused,  that  Is  to 
pat  ill  SS  lb.  tee  rails  at  the  same  price  as 
the  girders,  and  therefore  our  contract  with 
you  Is  off  entirely,  as  explained.  Kindly  ac- 
knowledge receipt  of  these  bills  of  lading 
and  oblige,"  etc 

On  the  27th  plaintiff  wrote  defendant  noti- 
fying it  that  he  would  sell  the  stuff  (tiie  five 
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cftr  loads)  at  the  best  price  obtainable  and 
chuse  It  tw  with  the  loss,  If  any;  and  on 
Ibe  28tb  notUed  It  that  he  had  sold  the  flvtt 
car  loads  of  girder  rails  at  |12  per  ton,  and 
charged  its  account  with  the  dlffetenoe  be- 
tween what  he  had  sold  them  for  and  the 
contract  price  (t259.SS),  and  calling  upm  it 
to  pay  tiie  loss.  Defendant  notified  plaintiff 
that  It  declined  to  pay  this  loss,  or  to  receive 
any  more  material,  for  the  reason,  as  char- 
ged by  it  that  plaintiff  had  been  tmable  to 
fnmlsh  the  35-pound  T  rails  sold  by  him  to  it 

Plaintiff  teetlfled  that  the  market  was 
down  at  the  time  defendant  refused  to  re- 
ceive the  five  car  loads  of  girder  rails,  and 
that  he  sold  the  rails  at  ^12  per  gross  ton, 
being  the  best  price  he  could  get  for  them 
at  the  time,  and  that  the  loss  was  $258.56; 
that  for  some  time  after  this  be  hoped  de- 
fendant would  yet  take  the  rails,  and  tot 
this  reason  be  did  not  make  an  Immediate 
effort  to  put  them  on  the  market  but  made 
inquiry  to  find  out  the  market  price  of  the 
material,  and  eventnally  sold  It  all  at  the 
best  price  obtelnable;  that  prices  had  gone 
down  very  materially,  and  he  gave  In  detail 
the  sales  he  bad  made,  the  dates,  the  per- 
sons or  corporations  to  whom  sold,  and  the 
price  of  each  sale;  that  the  first  sale  was 
made  on  June  18th,  the  last  on  November 
19,  1900,  and  that  he  obtained  the  very  best 
prices  that  he  could;  that  the  sales  were 
all  made  at  private  sale,  and  for  the  mar- 
ket value  of  the  rails  at  the  time.  He  far- 
ther testified  tliat  a  first-class  relaying  rail 
was  worth  on  the  market  as  much  as  a  new 
one;  that  what  was  understood  in  the  trade 
by  "relayers"  were  rails  used  around  mills, 
saw  works,  brickyards,  and  things  of  that 
kind,  and  need  not  be  first-class;  that  he 
sold  between  57  and  58  tons  of  relayers. 

The  defendant  offered  cnridence  tending  to 
show  that  by  relaying  rails  were  meant  rails 
that  were  safe  tor  either  steam  or  street 
railroads,  and  that  plaintiff  sold  the  material 
at  less  than  Its  market  value,  but  that  the 
material  was  worth  less  on  tiie  market  In 
April,  May,  June,  and  July  than  earlier  In 
the  season;  tiiat  the  market  was  on  the  de- 
cline from  early  in  the  spring  of  1900  until 
some  time  in  the  fall. 

The  verdict  and  judgment  were  for  plain- 
tiff for  91,460.  Defendant's  motion  for  new 
trial  proving  of  no  avail,  it  appealed. 

1.  Defendant  contends  that  by  plaintiff's 
own  evidence  it  Is  shown  that  he  was  not 
tbe  real  party  in  Interest,  and  that  this  fact 
having  been  alleged  in  the  answer,  the  trial 
court  should  have  susteined  defendant's  in- 
struction In  the  natore  of  a  demurrer  to  the 
evidence.  The  evidence  of  plaintiff  shows 
that  two  franchises  were  obteined  in  Wichita 
by  purchase— one  a  street  railroad,  purchased 
by  a  Mr.  Woodman;  the  other  an  electric 
light  franchise,  purchased  by  a  Mr.  McKin- 
ney— but  that  tbe  conveyance  of  both  fran- 
chises was  to  the  plaintiff,  and  remained  to 
his  name  until  the  parties  in  interest  incor- 
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porated,  wblch  occnrred  In  April,  190O;  tiut 
after  the  Incorporation  he  transferred  the 
property  to  the  corporation;  that  when  the 
franchlBCfl  were  acquired  Woodman,  McKln- 
ney,  himself,  and  several  others  were  inte^ 
ested  In  thdr  pnictaaae,  and  tbe  purchases 
were  made  with  a  view  of  Incorporation, 
and  with  the  Intuition  that  when  Incorpch 
rated  he  should  transfer  the  propertjr  to  the 
eorpmation;  that  the  street  rallioed  fran- 
chise acquired  took  In  the  street  rallwaTs  of 
Wichita;  that  they  had  to  be  reoonstmcted, 
and  their  reconstruction  was  placed  in  his 
charge,  and  vas  done  under  his  si^Mrvlslon, 
In  his  liidlTlduol  name,  botii  befi>re  and  after 
the  corporation  was  formed;  that  he  recelTcd 
all  the  mon^  which  tbe  old  rails  and  ma- 
terials iKoivht,  and  paid  all  fbe  UUs  In  the 
reconstroctlon  "by  bis  Individual  checks,  ez- 
c^  about  $40,000,  paid  out  tm  new  rails, 
whldi  was  paid  by  the  corporation's  eastern 
ofllce.  By  section  5^,  Bev.  St  1899,  a  trus- 
tee at  an  express  trust  Is  authorised  to  sue 
In  his  own  name.  Thte  section  declares:  **A 
trustee  of  an  express  trust,  within  the  mean- 
Ins  of  this  sectlcm,  shall  be  construed  to  In- 
clude a  person  with  whom  or  In  whose  name 
a  contract  Is  made  for  the  benefit  of  anoth- 
er." Accoxdli^  to  plaintiff's  evidence— and 
there  is  n<me  in  the  record  to  contradict  lilm 
—the  contract  was  made  with  defendant  for 
the  benefit  of  himself  and  his  amoclates  in 
the  purdiase  of  the  Wichita  ffancblaes.  As 
to  these  (bis  associates)  be  was  dearly  the 
trustee  of  an  express  trust,  as  defined  by 
section  Ml,  supra,  and  authorised  to  pn»e- 
cute  this  suit  in  his  own  name.  Snider  t. 
Adams  Express  Co.,  77  Mo.  523;  Sawyor  t. 
Railway,  ISO  Mo.,  loc.  dt  475,  57  8.  W. 
108;  Springfield,  to  Use,  v.  Weaver,  137  Mo., 
loc.  dt  671,  87  S.  W.  QOe,  80  S.  W.  276;  El- 
lis T.  Harrison,  104  Mo.  277.  16  S.  W.  198; 
Gbonteau  v.  Boughton,  100  Mo.,  loc.  dt  411, 
13  S.  W.  877;  Gunnel!  v.  Emerson,  78  Mo. 
App.  291;  Harrlgan  t.  Wdch,  49  Mo.  App. 
480. 

2.  Defendant  Inststs  that  for  l^e  reastm 
the  exact  number  of  gross  tons  was  not  men- 
tioned In  the  correspondence  between  plain- 
tiff and  defendant  thwe  was  no  contract 
Tbe  omtmct  Is  d^nlte  and  certain  In  re- 
spect to  tiw  matorlal  contracted  for  and  the 
price  to  be  paid  for  tbe  two  grades  of  rails. 
The  quantity  of  each  grade  was  estimated  or 
guessed  at  Tbe  rails  were  laid  in  the  streete 
of  Wichita,  and  platotiff  testified  that  the  de- 
fendant knew  as  much  about  them  as  he  did 
whCT  tbe  contract  was  made.  The  corre- 
spondence shows  tbat  defendant  knew  the 
rails  had  to  be  taken  up  before  they  could  be 
shipped,  and  that  it  accepted  the  plaintiff's 
offer  of  an  Ind^nito  and  somewhat  uncer- 
tain number  of  tons  of  rails.  Tbe  thing  sold 
was  agreed  upon,  to  wit,  all  tbe  girder  and 
T  rails  to  be  taken  up  by  plalntifl  in  the 
reconstruction  of  tbe  street  railroad  In  Wich- 
ita. This  was  a  snffldent  Identtficatlon  of 
the  thing  sold.  Besidest  the  uncontradicted 


evidence  Is  that  the  defendant  ace^ted  and 
paid  for  the  scrap  Inm  broui^  Into  the  con- 
tract by  the  oorre^ttdrace,  and  it  ought 
not  be  allowed  to  accept  a  portion  of  goods 
that  proved  profitable  to  it  end  to  refuse 
the  remaining  goods  that  were  probably  not 
profitable  It  cannot  acoevt  tbe  beneficial 
partltm  of  the  contract  and  repudiate  the  bal- 
ance, though  it  would  cause  It  a  loss. 

8.  It  is  further  contended  detendant 
that  the  tbne  for  delivery  is  so  indefinite  as 
to  invalldate  the  conlzaet  and  tbat  no  time 
of  delivery  at  all  is  moitloned  in  the  ora- 
tract  If  nothing  but  plaintiff's  tdegram  ot- 
t&big  prices  and  defraidanfs  acceptance  is 
looked  to  for  the  terms  of  the  contract,  then 
there  was  no  time  whatever  agreed  upon  fOT 
the  delivery  of  the  mateaial.  But  ttie  offer 
and  acceptance  must  be  Interpreted  by  tbe 
preceding  correspondence.  Plaintiff  had  rep- 
resented that  he  would  be  ready  to  deliver 
In  car-load  krts  at  THcbita  in  from  40  to  €0 
days.  The  defendant  expressed  ita  -wfiUn^ 
nsss  to  recdve  tbe  rails  in  8(^  00,  or  90  days, 
and  the  parties  must  be  presumed  to  have 
had  this  correspaodoiee  to  mind  when  the 
subsequent  offer  was  made  and  accepted, 
and  tiie  contract  as  to  time  of  performance, 
be  construed  a  contract  to  deUver  In  80^  60, 
fv  00  days. 

4.  The  court  submitted  to  the  Jury  for 
them  to  find  whether  or  not  there  was  a  con- 
tract made.  Defoidant  contends  that  this 
was  error.  When  a  party  relies  upon  a  writ- 
ing or  a  number  of  writings  to  ^tabllab  a 
■contract  it  is  unquestionably  the  provioce  of 
the  court  to  determine  from  the  writing  <» 
writings  whether  or  not  a  contract  waa  en- 
tered toto,  and  to  Instruct  the  Jury  not  only 
as  to  Its  existence  or  nouexlstraice,  bat  also, 
if  It  finds  there  was  a  contract  to  Instruct 
die  Jury  what  It  is,  and  what  l^e  respective 
parties  agreed  to.  But  It  la  not  reversible 
error  to  submit  the  questlmi  of  the  exist- 
ence or  nonexistence  of  a  ocmtract  made  up 
by  a  writbq;  <a  nnmbw  ftf  wrIUnga,  if  the 
Jury,  as  was  done  in  this  case,  find  what  the 
court  should  have  found  for  them,  to  wit  that 
there  was  a  contract 

fi.  It  is  also  contended  by  defendant  Ibat 
platotlff*s  letten  of  March  28th  and  April  Ist 
stating  tbat  he  would  bedtate  to  ship  any 
more  rails  unless  defendant  would  Inspect 
them,  or  have  them  Inspected,  amounted  to  a 
repudiation  or  cancellation  of  the  contract. 
These  letten  were  Induced  by  a  previous  one 
of  defendant  in  which  it  claimed  flrat-class 
T  rails.  Tbe  contract  did  not  call  for  first- 
class  relayers,  and  plaintiff  promptly  inform- 
ed the  defendant  that  he  had  no  first-class 
relays  for  sale,  and,  we  think,  was  Justified 
in  hesitating  to  ship  without  inspection.  His 
letters  certainly  nowhere  indicate  a  purpose 
on  his  part  to  repudiate  the  contract.  He 
did  not  demand  an  Inspection  as  a  right  un- 
der the  contract  but  asked  It  as  a  favor  for 
his  own  protection  and  for  the  satlsfacdon  of 
the  defendant 
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6.  Defendant  inslats  that  In  no  erent  luu 
plaintiff  any  right  to  Tecover  more  than 
f2S8.60,  the  loss  on  the  five  car  loads  of  rails 
sldppad  April  24th,  which  defendant  refused 
to  receire  cr  pay  tax.  Defoidant  notified 
plaintiff  by  letter  of  April  24th  that  It  can- 
celed the  contract  This  letter  was  prob- 
ably rec^ved  on  April  2eUi,  and  plaintiff  tes- 
tified tiiat  he  still  hoped  the  defendant  would 
take  the  rails,  and  made  no  Immediate  effwt 
to  sell  any  of  them,  and  made  no  sales  nntU 
June  18th.  The  contentJcm  Is  that  he  de- 
layed for  an  unreasonable  time  to  resell  the 
raUe,  and  that  he  resold  without  notice  to 
defendant  The  evidence  of  plaintiff  shows 
that  as  soon  as  be  became  convinced  that 
defendant  would  not  take  any  more  of  the 
material,  he  at  once  made  Inquiry  In  regard 
to  Its  market  ralne;  that  the  price  was  un- 
satisfactory, and  for  this  reason  he  made  no 
sales  until  June  18th,  when  the  price  had 
become  somewhat  better.  He  further  testi- 
fied that  he  did  not  want  to  sacrifice  the 
material,  but  endesTored  to  protect  both  him- 
self and  defendant,  and  held  off  the  sales  for 
this  purpose,  and  when  be  did  sell  he  ob- 
tained the  full  market  ralue  of  the  mate- 
rial. It  la  the  law  that  upon  a  breach  of 
a  contract  of  sale  by  the  Tendee  the  vendor 
may  at  once,  or  within  a  reasonable  time, 
resell  the  property,  and  recover  the  differ- 
ence between  the  contract  price  and  the  net 
amount  realized  upon  the  resale,  provided  he 
give  notlGe  of  the  resale  to  the  vendee.  Rick- 
ey V.  Tenbroeck,  68  Mo.,  loc.  dt  567.  and 
cases  dted;  Logan  v.  Carroll,  72  Mo.  App. 
CIS.  But  If  the  vendor  does  not  give  notice 
to  the  vendee  of  the  resale,  the  lattor  Is  not 
precluded  thereby,  and  the  measure  of  the 
vendor's  damages  will  be  the  difference  be- 
tween the  price  agreed  upon  and  the  market 
value  of  the  goods  at  the  time  and  place 
agreed  npon  for  their  delivery,  although  they 
may  have  brought  lees  than  their  market 
value  at  the  resale.  Black  River  Lumber 
Co.  V.  Warner,  93  Mo.  874,  6  S.  W.  210;  2 
Mechem  on  Sales,  {  168;  2  Sedgwick  on  Dam- 
ages (8th  Ed.)  (  665.  We  think  the  evidence 
tends  to  show  that  nnder  the  drcnmatances 
plaintiff  did  resell  within  a  reasonable  time, 
and  that  he  obtained  the  market  value  of 
the  material  when  he  did  resell,  and  realized 
more  than  he  would  have  realised  had  he 
made  the  sale  Immediately  after  defradant 
repudiated  the  contract 

7.  Defendant  contends  that  plaintiff  did  not 
offer  to  deliver  all  the  rails  within  the  con- 
tract period.  The  evidence  tends  to  prove 
tliat  such  was  the  case,  but  it  is  also  In  evi- 
dence that  the  delay  was  occasioned,  in  part 
at  least  by  the  letter  of  defendant  not  to 
ship,  by  Its  demand  for  a  quality  of  relayers 
not  stipulated  for  In  the  contract  and  Its 
disinclination  or  refnsal  to  Inspect  the  rails, 
as  requested  by  plaintiff,  before  shipment 
should  be  made;  and  we  conclude  that  the 
plaintiff  Is  not  estopped  by  his  failure  to 
dellvw  the  material  within  the  contract  pe- 


riod to  recover  damages  for  the  loss  be  has 
sustained  by  reason  of  the  breach  of  the  con- 
tract on  the  part  of  defendant 

&  It  Is  finally  contended  that  the  verdict 
Is  excessive.  The  trial  court  by  ltd  Instruc- 
tions to  tbe  Jury,  properly  limited  the  dam- 
ages to  the  loss  on  200  tons  of  girder  rails 
and  96.48  tons  of  85-ponad  relaying  T  rails. 
The  plaintiff's  evidence  shows  that  the  losses 
snstalned  by  him  are  as  follows: 

On  S  can  of  clrder  ralli  thlpMa  to  St  Louis  |  269  BO 


Ob  th«  wUe  ot  5  tou  ot  T  rails   18  00 

On  Ui«  sal*  ol  S1.86  torn  ot  T  nlU   222  96 

On  tbe  sale  of  UO  toaa  of  mixed  rails   410  00 

On  tbe  sale  ot  M  tons  of  girder  rails   160  00 


HaUng  a  total  loss  of  $1,098  45 


That  be  gained  over  tbe  contract  price 
fl9.20  on  a  sale  of  8  tons  of  T  rails,  and 
f 25.80  on  a  sale  of  10%  tons  of  T  rails,  mak- 
ing a  gain  of  $46  over  and  above  the  con- 
tract price  on  the  sale  of  18^  tons  of  T 
rails,  leaving  a  net  loss  of  fl,063.45.  To 
this  amount  the  court  Instructed  that  inter- 
est at  6  per  cent  for  one  year  9  months  and 
8  days  should  be  added.  With  this  interest 
to  the  principal,  the  recovery  should  have 
been  for  $1,164.06.  It  Is  contended  by  ap- 
pellant that  this  was  error.  There  was  no 
fixed  sum  agreed  upon  to  be  paid.  This 
amount  had  to  be  ascertained  by  the  num- 
ber of  tons  of  relaying  and  girder  rails  the 
plaintiff  would  have  for  delivery  after  tak- 
ing them  up.  The  market  price  of  the  rails 
had  declined  at  the  time  defendant  breached 
the  contract  and  It  was  reasonably  certain 
tliat  the  breach  would  occasion  damage  to 
plaintiff;  but  the  atnount  of  the  damage  was 
uncertain,  not  agreed  upon,  but  the  elements 
by  which  to  ascertain  the  damages  were  not 
wholly  at  large,  as  in  actions  ex  delicto. 
However,  the  defendant  had  no  means  of  aa^ 
certaining,  nor  could  it  be  ascertained,  what 
the  damages  would  be  until  the  number  of 
tons  of  each  grade  of  rails  bad  been  ascer- 
tained. After  this  was  done,  no  notice  of 
the  fact  was  given  to  tbe  defendant  nor 
was  any  demand  made  upon  It  for  payment 
of  the  difference  between  the  contract  price 
and  tiie  market  value  at  the  time  of  the 
breach,  and  the  court  properly  restricted  the 
computation  of  Interest  to  tbe  commence- 
ment of  ttfe  suit.  But  It  Is  contended  by  the 
appellant  that  no  Interest  at  all  should  have 
been  allowed,  and  cites  the  case  of  Wiggins 
Ferry  Co.  v.  Hallway,  128  Mo.  224.  27  S, 
W.  568,  SO  8.  W.  430,  as  supporting  this  con- 
tention. The  action  in  that  case,  as  in  this, 
was  fbr  breach  of  contract;  but  tbe  damages 
were  for  loss  of  profits  tbe  plaintiff  would 
have  made  in  its  f^ry  business  bad  tbe  de- 
fendant lived  up  to  Its  contract  The  dam- 
ages sustained  in  the  case  in  hand  are  the 
difference  between  tbe  contract  price  of  goods 
sold  and  the  market  value  of  the  same  goods 
at  the  time  defendant  refused  to  receive 
them  under  its  contract  These  damages  ac- 
crued under  a  written  contract  and  tbe  plain- 
tiff was  entitied  to  interest  thereon  nnd^ 
the  express  provisions  of  section  3705,  Rev. 
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8t  1898.  Bnt  In  Hbe  ^esent  case  the  dam- 
ftges  asBessed  by  the  Jury  are  $285.95  In  ex- 
eeas  of  the  amount  of  loss,  with  Interest,  as 
riiown  by  plaintiff's  evidence. 

It  Is  therefore  con^dered  by  the  court  that 
unless  the  plaintiff,  within  10  days  from  the 
date  of  the  filing  of  this  opinion,  remit  |285.- 
95  from  his  Judgment,  the  same  will  be  re- 
versed, and  the  cause  remanded  for  new 
trial ;  but.  If  the  remittitur  be  entered  within 
the  time  hweln  allowed,  the  Judgment  Cor 
91,164.06  will  stand  aflOf  med. 

BETBUmt  and  GOODE,  33^  concur. 


SANDERFUR-JUIilAX  CO.  t.  STATR 

(Supreme  Court  of  Arkansaa.    Nov.  28,  1903.) 

INTOZICATINQ    UQUORS— UNLAWFUL  SALE— 
STATUTES— CONSTRUCTION— INSTRUCTIONS. 

1.  Id  a  criminal  prosecution  against  a  corpo- 
ratloD,  the  report  of  the  Secretary  of  State  for 
a  particular  year  was  hearsay,  and  Inadmissible 
to  prove  that  the  defendant  was  a  corporation. 

2.  Under  Acts  1901,  p.  125,  prohibiting  any 
person  or  corporation  from  soUdtlDg  orders  for 
the  sale  of  Intoxicating  Hqnora  In  any  place 
in  the  state  where  the  sale  of  such  liquors  is 
forbidden  by  law,  an  instruction,  in  a  prosecu- 
tion thereunder,  that  the  defeo^nt  was  guilty 
if  its  agent  "took  or  accepted  orders"  in  the 
forbidden  territory,  and  the  refusal  of  a  re- 
quest that,  in  order  to  convict,  the  jury  must 
be  convinced  that  defendant's  agent  "solicited 
ofders"  for  the  sale  of  such  liquors,  was  error. 

A]M>eal  from  CUrcult  Court,  Pike  County; 
WUUam  S.  Gnrran,  Special  Judge. 

The  SanderfurHjullan  Company  was  oon- 
▼icted  of  BoUeiting  orders  for  Intoxicating  llq- 
uora  In  a  place  where  the  sale  of  rach  llq- 
Dora  iB  forbidden  by  law,  and  it  appeals.  Be- 
versed. 

Jas.  H.  Harrod,  for  appellant  Geo.  W. 
Murphy.  Atty.  Gen.,  for  the  State. 

RIDDICK,  J.  This  Is  an  appeal  from  a 
Judgment  In  a  case  where  the  defendant  was 
convicted  for  violating  the  statute  of  1901 
(Acts  1901,  p.  125)  making  It  unlawful  for 
any  person  or  corporation  to  solicit  orders, 
either  by  agent  or  otherwise,  for  the  sale  of 
Intoxicating  liquors  In  any  place  in  'the  state 
where  the  sale  of  such  liquor  Is  forbidden  by 
law.  The  sale  of  such  liquors  Is  forbidden 
by  the  statute  of  1895  (Acta  1895,  p.  177) 
within  10  miles  of  Snllne  Camp  Ground,  In 
Pike  county.  The  Indictment  alleged  that 
the  defendant,  a  corporation,  did  unlawfully 
•solicit  and  procure  orders  for  the  sale  of  such 
liquors  within  such  forbidden  district  On 
the  trial  the  court  permitted  the  prosecuting 
attorney  to  read  to  the  jury,  as  evidence  to 
show  that  the  defendant  was  a  corporation, 
the  report  of  the  Secretary  of  the  State  for 
the  year  1895.  This  was  hearsay  evidence, 
and  incompetent  After  the  evidence  was 
in,  the  court  Instructed  the  Jury  that  the 
Jury  should  convict  If  the  evidence  showed 
that  the  defendant,  by  its  agent,  took  or  ac- 


cepted orders  In  the  forbidden  territory,  and 
refused  the  request  of  the  defendant  to  the 
effect  that  in  order  to  convict  the  Jury  must 
be  convinced  that  the  defendant  by  Its 
agent.  aoUclted  orders  for  tlie  sale  of  such 
liquors.  The  Attorney  General  has  confessed 
error  In  these  instructions,  and  we  think 
that  the  confession  is  right,  and  must  be  siu- 
talned. 

We  can  concur  in  the  law  as  stated  by  the 
circuit  court  that  it  is  not  necessary  to  show 
under  this  statute  that  the  agent  actually 
requested  parties  to  purchase  whisky  In  the 
district.  IC  the  defendant  sent  Its  agent  in- 
to the  district  for  the  piirpose  of  procnrliig 
orders  for  the  sales  of  whisky  to  persons  In 
the  district,  and  if  the  agent  went  there  for 
that  purpose,  taking  with  him  samples  of  the 
liquors  which  he  desired  to  sell,  end  by  that 
means  procured  orders  for  sales  in  the  dis- 
trict, this  would  be  safflclent  evidence  to 
Justify  a  Jury  In  finding  that  he  solicited 
orders  for  the  sale  of  such  liquors.  The 
"taking"  of  an  order  may  be  evidence  that 
the  order  was  "solicited,"  but  the  words 
"taking"  and  "soliciting"  do  not  mean  the 
same  thing,  and  are  not  convertible  terms. 
So,  whether  the  defendant  did  in  truth  so- 
licit orders  Is  a  question  of  fact,  which 
should  have  been  submitted  to  the  Jury. 
The  court  refused  to  submit  that  question  to 
the  Jury,  but  told  them  that  it  was  suffi- 
cient If  they  found  that  the  agent  took  or- 
ders; but  the  statute  does  not  forbid  the  mere 
taking  of  an  order  for  the  sale  of  liqtior  In 
such  district  It  forbids  the  "soliciting,"  not 
"the  taking,"  of  an  order.  We  have  no  doubt 
that  the  statute  would  be  a  much  more  ef- 
fective law  If  it  meant  what  the  circuit 
court  held  It  to  mean.  But  we  must  take 
the  law  as  we  find  It  and  the  language  of  it 
Is  too  plain,  as  we  think,  to  support  the  view 
of  it  adopted  by  the  circuit  court. 

For  the  error  Indicated,  the  Judgment  If 
reversed*  and  a  new  trial  ordered. 


ST.  LODIS.  I.  M.  &  S.  RT.  CO.  v.  GOLUH 
(two  cases). 

(Supreme  C!ourt  of  Arkansas.    Nov.  28,  1903.) 

RAILROADS  —  NEQUQENCB  —  CHILDREN  —  AP- 
PRECIATION OP  DANGER  —  PARENTS  —  CON- 
TRIBUTORY NEOLiaBNCB— EVIDENCE. 

1.  Evidence  in  an  action  for  personal  iajoriee 
to  a  child  eight  years  old,  in  which  the  evidence 
showed  that  he  stepped  upon  defendant's  rail- 
road track  in  front  of  a  car,  held  to  Justify  a 
finding  that  the  child  was  not  sul  ioris,  and 
hence  not  capable  of  being  guilty  ox  contribu- 
tory neglieeuce. 

2.  A  father  leaving  a  boy  eight  years  old,  and 
incapable  of  appreciating  the  danger,  unattend- 
ed at  a  railway  station,  where  he  Is  injured 

a  moving  train,  Is  guilty  of  contributory  negli- 
gence, barring  his  right  to  recover  for  loss  of 
services  occasioned  by  the  injury  to  the  boy. 

Appeal  from  Ch?cait  Gonrt.  Conway  Coun- 
ty; Geo.  M.  Gbapllne,  Judge. 

Separate  actions  by  Robert  Golnm  and  WU- 
Uam Colum,  by  next  friend,  against  the  St 

Digitized  by  Google 


Ark.) 


WILLIAMS  T.  STATB. 


597 


LooIb,  Iron  UonntaJn  A  Boothmi  Railway 
Company.  Vnm  a  Judgment  for  plaintiff  In 
each  action,  defendant  appeals.  Judgment  In 
the  action  of  Bobeit  Oolmn  rerened,  and  final 
Judgment  rendered  against  him,  and  Judg- 
ment  In  the  other  action  affirmed. 

Dodge  A  Johnson,  for  appellant  G.  G.  Bold 
and  J.  H.  Garmichael,  for  appellees. 

BATTLE,  J.  Bobert  Colnm  brought  two 
actions  against  the  St  Lonls,  Iron  Momitaln 
&  Sonthem  Railway  Company— one  tor  him- 
self, and  the  othor,  as  next  friend,  for  William 
Oolun.  a  minor,  who  is  his  son.  Both  actionB 
were  baaed  npon  injuries  that  were  caused  by 
ft  car  of  the  defendant  running  «^g»«*n«t  and 
onr  William  Colnm.  One  was  on  account  of 
fb»  loss  of  sorrices  of  the  son,  during  mlnorl- 
tjt  sustained  by  the  father;  and  the  other  was 
for  damages  to  William  Colom  that  were 
caused  by  fbe  injuries.  By  consent  of  parties, 
these  actions  were  consolidated,  and  determin- 
ed upon  the  same  testimony. 

Plaintiffs  in  both  actions  alleged  in  their 
complainti  that  William  Oolnm  was  on  the 
22d  day  of  December,  1SS6,  about  eight  years 
old,  and  the  son  of  the  plaintiff.  Bobert  Cot- 
nm;  that  <m  that  day  the  defendant  n^li- 
gently,  without  warning  or  notice,  pushed  Its 
car  against  and  upon  William,  and  thereby 
injured  him  to  such  an  extent  and  In  auch 
manner  as  to  cause  the  amputation  of  hfs  left 
arm  and  permanently  cripple  him.  The  de- 
fendant answered  both  complaints,  and  denied 
every  allegation  of  negligence,  and  alleged 
that  the  father  and  son  were  guilty  of  contrib- 
utory n^llgKice.  In  the  trial  of  tbe  Issues 
Joined,  the  Jury  Impaneled  for  that  purpose 
returned  a  verdict  In  favor  of  the  father  for 
$1,000.  and  in  favor  of  the.  son  fbr  92.600,  for 
which  Judgments  were  rendered,  and  the  de- 
fendant appealed. 

The  following  are  substantially  tbe  facts  In 
the  case:  On  the  22d  day  of  Decembw,  1888, 
Bobert  Golum  drove  to  the  defendant's  rail- 
road station  at  Umlfee,  in  this  state,  and  car- 
ried with  him  his  son  William,  who  was  at 
that  time  about  eight  years  old;  While  thoe, 
a  train  of  defendant  arrived,  and  Its  locomo- 
tive was  used  In  switching  cars  from  one  track 
to  another.  The  taXber  drove  away,  leaving 
the  son  at  the  station.  In  a  short  time  there- 
after the  engine  shoved  a  car  against  and 
npon  the  boy,  and  seriously  injured  him.  As 
to  the  facts  connected  with  tbe  injury,  the  evi- 
dence is  conflictiiv  and  obscure.  A  part  of  it 
tended  to  prove  that  a^llant  negligently 
pushed  the  car  against  the  boy.  But  tbe  cause 
of  the  Injury  cannot  be  explained  upon  any 
reasonable  theory,  except  that  tbe  fault  of  the 
boy  concurred  with  that  of  tbe  appellant  in 
IHwdudng  tbe  injury;  that  Is  to  say,  the  Injury 
would  not  have  happened  without  his  concur- 
ring and  co-operating  fault  One  witness  tes- 
tlfled  that  be  was  attempting  to  crawl  under 
the  car  when  he  was  injured.  The  testimony 
of  his  own  witnesses,  if  true,  proved  that  he 


stepped  upon  the  railroad  track  in  front  of 
one  end  of  the  car  while  the  engine  was  near 
and  q;proachlng  the  other  end,  and  was  too 
near  to  allow  him  time  to  go  across  tbe  track, 
a  distance  of  tlx  feet  or  farther  than  three 
feet,  and  then  Is  no  evidence  to  show  thiU  tiw 
defendant  discovered  him  in  time  to  avoid  the 
Injury.  But  the  conduct  and  tender  years  of 
the  boy  were  sufficient  to,  and,  it  seema,  did, 
convince  the  Jury  that  he  waa  liuapable  of  ap> 
pretaending  the  danger  to  which  he  was  ex- 
posed, and  of  ezerdalng  the  prudence  or  fbre- 
sight  necessary  to  ivotect  himself  against  the 
aame^  and  could  not  legally  be  guilty  of  con- 
tributory negligence.  That  being  true,  the  fa- 
tba  was  guilty  of  contributory  negligence  In 
allowiiv  him  to  iMnain  at  a  station,  where  he 
vras  exposed  to  dangw,  unattended  by  any  one 
responsible  for  his  care  and  protection.  St. 
Louis,  Inm  Mountain  &  Southern  Railway  Co. 
V.  Dawson,  68  Ark.  1,  66  S.  W.  46. 
1  The  two  verdicta,  according  to  flie  Acts  in 
this  case,  are  in  irreconcilable  conflict  The 
Judgment  in  favor  of  tbe  father  should  be  set 
aside,  and  final  Judgment  upon  tbe  m«rlti 
should  be  rendered  by  this  court  against  him 
in  favor  of  tbe  defendant,  and  the  othor  Judg- 
meat  ihonld  be  affirmed;  and  it  is  m>  ordcrad. 


WILLXAHS  V.  STATBi 

(%prem«  Court  of  Arkansas.   Nov.  28»  lOtW.) 

INTOXIGATINQ  LIQUOBS-IUWAL  BAIA- 
BBBR. 

1.  Where,  in  a  prosecution  for  tbe  illegal 
sale  of  intoxicating  liquors,  the  state's  witness 
testified  tbat  defendant  sold  him  beer,  and  that 
he  did  not  drink  It  because  he  and  another  per- 
son entered  Into  an  agreement  after  the  beer 
was  purchased  that  "they  would  not  drink  any 
more,"  it  suflldently  appeared  that  the  beer  re- 
ferred to  was  an  intozfeating  liquor. 

Appeal  from  Circuit  Court  Woodruff  Coun- 
ty; Hance  N.  Button,  Judge. 

Anderson  Williams  was  convicted  of  Il- 
legally selling  liquor,  and  appeals  Affirmed. 

B.  H.  Cari-Lee,  for  appellant  Geo^  W. 
Murphy.  Atty.  Gen.,  for  tbe  State. 

BIDDIGE,  J.  This  Is  an  appeal  frmn  a 
Judgment  convicting  defendant  of  sdllng  in- 
toxicating liquors,  and  assessing  a  fine  against 
him  therefor.  The  witness  for  the  state  tes- 
tlfled  that  the  defendant  sold  him  six  bottles 
of  bear,  for  which  vrltneas  paid  blm  76 
ceDtM,  and  tbe  contention  Is  made  that  this 
evidence  is  not  sufficient  to  show  that  tbe 
beer  aold  was  an  Intoxicating  drink.  But  the 
primary  meaning  of  the  word  "beer''  la  a 
malt  and  f  ermmted  liquor  containing  more  or 
less  alcohoL  Bee  Webster's  Diet;  Century 
Diet;  8  Am.  &  Eng.  Ency.  Law  ^d  Ed.}; 
Black  on  Intoxicating  Liquors,  i  17.  Courta 
generally  take  Judicial  notice  of  the  ftct  that 
this  species  of  beer  Is  intoxicating,  and  the 
sale  of  It  without  license  Is  prohibited  by  our 
Btetuto.  WaUer  v.  State,  38  Ark.  656;  Brlf- 
fit  V.  State,  58  Wis.  88,  16  N.  W.  39,  46  Am. 
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Bep.  621;  State  t.  Bnsh,  18  B.  I.  19S;  Uy- 
en  y.  State.  83  Ind.  251. 

Tbere  1b  a  secondary  sense  In  which  the 
word  "beer"  Is  osed  to  describe  certain  non- 
alcoholic boTerages,  as  root  or  persimmon 
beer,  but  when  so  used  it  Is  generally  pre- 
ceded by  a  word  descriptive  of  the  kind  of 
beer  referred  to  as  persimmon  beer,  root  beer, 
and  the  like.  When  the  word  "beer"  Is 
used  alone,  without  the  descriptive  word,  it 
is  generally,  almost  unlTersally,  taken  as  re- 
ferring to  the  malt  liquor  sold  under  that 
name,  and  tbere  are  many  decisions  unhold- 
Ing  convictions  on  such  testimony.  Bla^k 
on  Intoxicating  Liquors,  S  17>  and  cases  cited. 
Now,  in  this  case  the  witness  said  that  be 
purchased  six  bottles  of  beer.  He  frirthra 
stated  that  he  did  not  drink  this  beer.  As  a 
reason  why  he  did  not  do  so,  he  stated  that 
he  and  another  person,  after  the  beer  had 
been  purchased,  entered  Into  an  agreement 
that  they  would  "not  drink  any  moreT*  and 
BO  he  gave  this  beer  away.  And  here,  again, 
the  witness  was  not  asked  to  state  what  dase 
of  liquids  he  had  agreed  to  atop  drinking. 
But  as  It  1b  not  supposable  that  be  bad  agreed 
to  quit  the  use  of  all  kinds  of  liquids,  we 
know  that  he  referred  to  intoxicating  drinks, 
the  use  of  which  to  any  great  extent  Is  gen- 
erally regarded  as  harmful.  The  fact  that 
he  could  not  use  this  beer  without  violating 
bis  promise  not  to  drink  any  more  indicates 
very  clearly  that  in  the  opinion  of  the  vrtt- 
ness  the  "beer"  referred  to  by  him  was  the 
malt  and  alcoholic  liquor  sold  under  that 
name.  This  was  the  only  witness  Intro- 
duced, and  as  he  was  not  asked  to  define  the 
kind  of  beer  referred  to  more  specifically,  we 
think  that'it  Is  evident  that  all  parties  un- 
derstood that  he  used  the  word  "beer"  ac- 
cording to  its  universally  understood  mean- 
ing, and  was  speaking  of  the  alcoholic  and 
malt  kinds.  We  therefore  think  that  the 
evidence  justlfled  the  convlctioa. 

Judgment  affirmed. 


WHITHOBB  V.  BTATBL 
^pnnM  OoDit  of  Arkansas.   Nor.  28^  IfiOS.) 
nrrozioATiNO  uquors-wbat  oonstxtutbb 

8AZ<B— INSTRUCTIONS. 

1.  To  purchase  whisky,  without  a  license,  for 
others  at  their  request  and  with  their  money,  la 
not  a  violation  of  the  liouor  license  laws. 

2.  Where  one  pretends  to  purchase  liquor  for 
another,  bis  guilt  as  to  making  a  sale  instead  of 
a  purchase  depends  on  his  own  good  faith,  not 
that  of  the  person  ordering. 

8.  That  one  who  purchases  whisky  for  an- 
other pays  for  it  before  he  receives  j>ay  does  not 
render  it  a  sale  In  violation  of  the  hgaor  law. 

4.  A  defendant's  request  to  instruct  that  be 
cannot  be  convicted  for  ordering  wbiaky  unless 
be  solicited  and  got  others  to  make  orders 
throngfa  him  will  not  prevent  him  from  taking 
advantage  of  the  error  in  an  instruction  that 
where  one  employs  another  to  order  whisky  for 
him,  and  pays  the  priee  in  advance.  It  is  lawful. 


^  ^  IM  latoxloadns  Uvun,  voL  11^  CvL  IHc 


provided  the  part^  ordering  acta  in  good  faith, 
the  instructions  not  being  sabstantiaily  the 
same. 

&.  That  one  solicits  another  to  permit  him  to 
order  whisky  for  him,  though  it  Is  competent 
evidence  of  a  sale,  does  not  constitute  a  Mle, 
It  beinv  lawful  for  him  to  solidt  otiiera  tp  Join 
with  him  in  giving  an  order. 

Error  to  Circuit  Ooort,  Howard  Oonntr; 
Wm.  C.  Bodgers,  Special  JTndge. 

Bin  Whltmore  was  conrlcted  of  aeUIng  In- 
toxicating liquor  without  a  license,  mod 
brings  error.  Reversed. 

Bin  Whltmore,  the  defendant,  was  indicted 
for  selling  Intoxicating  liquors  without  li- 
cense. On  the  trial  there  was  evidence  tend- 
ing to  prove  that  he  sold  whisky  without 
license.  On  the  other  hand  there  waa  evi- 
dence which  tended  to  show  that  he  did  not 
Bell  whisky  or  Intoxicating  liquor,  but  that 
be  only  made  out  orders  for  wtilsky  to  SL 
Louis  parties  dealing  In  whisky  for  such  of 
his  neighbors  as  requested  blm  to  do  so  as 
a  favor  to  them,  he  having  no  Interest  In  the 
sale,  and  only  acting  as  agent  tar  the  party 
wishing  to  purchase. 

The  court  gave,  among  other  Instructions, 
the  two  following,  at  the  request  of  the  prose- 
cuting attorney,  to  the  giving  of  which  the 
defendant  objected  and  excepted  In  due  time: 

"No.  2.  The  court  Instructs  tbe  Jury  In  tblB 
case  that  If  they  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant In  Howard  county.  Ark.,  within  twelve 
months  before  the  filing  of  this  indictment, 
procured  the  sale  of  ardent,  vinous,  malt, 
fermented,  or  intoxicating  liquors  for  others 
by  taking  cffders  therefor,  and  that  he  took 
orders  for  different  parties  together  or  sev- 
erally, and  then  purchased  the  liquors  for 
them  with  money  given  by  them  for  this  pur^ 
pose  to  tbe  defendant,  and  distributed  It 
among  them  according  to  their  orders,  be 
(the  defendant)  would  then  be  guilty  ot  an 
unlawful  sale  of  liquors  to  said  parties,  and 
yon  should  convict  the  defendant. 

"No.  8.  A  party  has'a  right  to  order  whisky 
through  an  agent,  and  the  agent  could  do 
anything  in  the  way  of  getting  the  liquor 
that  the  person  employing  him  could;  and 
where  one  employs  another  to  order  whisky 
for  him,  and  pays  the  price  and  all  the  ex- 
penses Incident  to  the  purchase  and  delivery 
of  tbe  whisky  before  the  order  and  delivery 
are  made,  it  Is  lawful,  provided  the  transac- 
tion Is  made  In  good  faith  on  the  part  of  the 
party  ordering." 

For  the  defendant  the  court  gave  at  hia  re- 
quest the  two  following  Instructions: 

"No.  4.  Tbe  court  tells  the  Jury  that  they 
have  no  right  to  disregard  the  testimony  of 
the  defendant  on  the  ground  alone  that  he  Is 
tbe  defendant,  and  stands  charged  with  the 
commission  of  the  crime.  The  law  presumes 
the  defendant  to  be  Innocent  until  he  Is 
proved  guilty,  and  the  law  allows  blm  to 
testify  In  his  own  behalf,  and  tbe  Jury  should 
fairly  and  Impartially  consider  his  testimony, 
tcvether  witii  all  tbe  other  evidence  In  the 
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case,  taking  Into  cMiddefatliin  the  interest 
be  maj  hare  in  tlw  zesnlt  of  your  rerdlct. 

'^o.  5.  Tbe  court  instmcts  the  jury  that 
yon  cannot  convict  tbe  defendant  for  orde^ 
ing  wblsky  from  one  anOiorized  by  law  to 
sell  liquor  unless  you  further  find  from  the 
evidence  that  tbe  defendant  aolidted  and  got 
others  to  make  orders  through  blm,  either 
directly  or  Indlrectiy." 

There  was  a  verdict  of  guilty,  and  Judg- 
ment accordingly,  from  which  the  defendant 
appealed. 

Feasel  &  Bishop,  for  appellant  Geo.  W. 
Murphy,  Atty.  Gen.,  for  tbe  State. 

RIDDIGK,  J.  (after  stating  the  facts).  In 
this  case  the  Attorney  General  has  confessed 
that  thwe  was  error  In  tbe  instroctlona  glv^ 
by  tbe  court;  and,  after  considering  the  same, 
we  concur  in  that  opinion,  and  sustain  the 
confession  of  mot.  The  second  instruction 
given  by  tbe  court  of  his  own  motion  would 
Justify  tbe  conviction  of  the  defendant  if  be 
did  nothing  vaon  than  purchase  whisky  tm 
others  at  Owlr  request  and  with  thdr  money. 
But  there  la  nolbing  In  our  atatnte  that  makes 
It  unlawful  for  one  to  purchase  whisky  tor 
anotoer  without  Hcensew  Tbe  licraiBe  is  » 
quired  of  those  who  sell,  not  of  those  who 
buy,  and  one  may  purchase  either  for  him- 
self or  another  all  tbe  whisky  in  tbe  state, 
and  under  our  statute  he  oimmlts  no  crime 
by  making  the  purchase.  The  presiding  Judge 
was  no  doubt  fully  conscious  of  this,  and  he 
undertook  to  cover  that  phase  of  the  law  by 
his  third  instruction.  But  this  Instruction, 
though  correct  in  the  main  part.  Is  In  certain 
respects  somewhat  too  stringent  It  correctly 
states  tbe  law  that  It  is  lawful  for  one  to  buy 
or  order  whisky  for  another,  but  It  seems  to 
make  the  lawfulness  of  the  transaction,  so 
far  as  the  agent  is  concerned,  depend  upon 
the  good  faith  of  the  party  ordering  the 
whisky,  whereas.  If  one  pretends  to  purchase 
whisky  for  another,  his  guilt  or  Innocence, 
so  far  as  the  crime  of  making  a  sale  Instead 
of  a  purchase,  depends  upon  bis  own  good 
faith  In  doing  only  that  which  he  pretends 
to  do,  for  the  law  rarely,  if  ever,  makes  the 
guilt  of  one  party  depend  upon  the  Intention 
or  the  good  faith  of  another. 

There  is  another  respect  in  which  this  In- 
struction seems  to  be  misleading,  though  It 
probably  did  no  barm  under  tbe  facts  of  this 
case.  Tbe  language  used  seems  to  carry  the 
Idea  tbat.  to  make  the  purchase  of  whisky 
for  another  unlawful,  tbe  purchase  money 
and  other  expenses  of  tbe  purchase  must  be 
paid  In  advance.  But  a  purchase  of  whisky 
is  like  tbe  purchase  of  any  other  commodity, 
and,  as  one  may  advance  money  and  purchase 
wheat  or  corn  for  another  without  mukin?  the 
transaction  a  sale  of  wheat  or  corn  by  him  1 1 
the  other,  so  in  like  manner  he  may  purchase 
whisky.  If  one,  seeing  his  neighbor  on  hia 
way  to  town,  requests  him  to  purchase  for 
him  a  bottle  of  whisky,  promising  to  return 


the  purctaaae  monej  when  he  wea  him,  and 
the  neighbor  does  so,  and  leaves  tbe  bottle 
at  tbe  bouse  of  the  one  fbr  whom  be  pur- 
chased,  tbla  does  not  rendor  the  party  pmv 
chasing  the  whisky  guilty  of  making  a  sale 
of  whisky.  Nor,  If  be  acted  in  good  faith 
about  the  matter  himself,  would  he  be  guilty, 
although  tbe  mon^  was  never  returned,  even 
though  it  should  turn  out  that  the  buyer  act 
ed  in  bad  f  altb  and  nevn  Intended  to  r^>ay 
It,  for  tbe  tamsacthm  would  be  nothing  more 
than  the  loan  by  the  neighbor  of  the  price 
of  the  whisky  to  tbe  party  for  whom  he  pur- 
chased. 

There  would,  no  doubt;  be  con^erable 
profit  In  the  retailing  of  whisky  and  other  in- 
toxicating beverages  if  the  bustoess  could  be 
sately  carried  on  without  tbe  payment  of  a 
lloenae.  To  evade  the  law  and  accomplUdi 
tbia  purpose^  sabtwfuges  of  varloua  kinds 
are  at  times  resorted  to  by  those  who  have 
no  scruples  about  vtolating  tbe  law.  But 
crimes  of  this  kind  may  be  establisbed  by 
drcumstantia]  evidence,  as  other  facto  may 
be  thus  proved;  and,  whenever  tbe  illegal 
sale  is  shown  to  have  been  made,  tbe  law  In- 
flicto  tbe  penalty  without  regard  to  what  the 
parties  may  have  ^reed  to  call  tbe  traiuai^ 
tlon.  '£tM  evidence  to  this  case  makes  It 
seem  probable  tbat  tbe  defendant,  under 
tbe  pretense  of  ordtting  whisky  for  otoers, 
may  have  been  engaged  in  the  bustoess  of 
buying  and  selling  whisky  to  oth^  as  a 
source  of  profit  to  himself.  But  whether  a 
sale  is  made  ia  generally  a  question  of  fact 
which  should  be  tolrly  submitted  to  tbe  Jury 
for  their  decision,  and  we  think  tbat  the  to- 
stnictlons  do  not  do  that  In  this  case. 

We  have  not  overlooked  the  fact  tbat  the 
defendant  himself  asked  for  an  Instruction 
somewhat  on  the  same  lines  as  those  given 
by  the  court  of  which  he  complains.  If  the 
Instructions  were  substantlatly  the  ssme.  we 
should  affirm  the  Judgment  notwithstanding 
tbe  error  in  tostructions,  on  the  ground  that 
tbe  defendant  has  no  right  to  complato  of  a 
statement  of  tbe  law  which  be  indorsed  and 
induced  the  court  to  give,  for.  If  error  was 
thus  committed,  it  was  one  which  he  him- 
self invited. 

But  the  Instruction  asked  by  the  defendant 
though  not  a  correct  statement  of  the  law, 
Is  not  the  same  as  those  given  by  the  court 
of  which  be  complains.  The  defendant's  In- 
struction No.  5,  set  out  in  tbe  statement  of 
facts,  tells  tbe  jury  not  to  convict  unless  tbe 
defendant  "solicited  and  got  others  to  make 
orders  through  him,  directly  or  Indirectly," 
while  the  instruction  given  by  the  court  of 
which  be  complains,  which  is  also  set  out  to 
full  In  the  statement  of  facts,  tells  tbe  Jury 
that  if  the  defendant  procured  the  sale  of 
intoxicating  liquors  for  others  by  talcing  or- 
ders therefor,  and  by  purchasing  the  liquor 
and  distributing  it  among  tbem  according 
to  their  orders,  he  would  be  guilty  of  making 
an  unlawful  sale  of  liquors  to  those  parties. 
Now,  while  these  Instructions  are  not  the 
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same,  so  that  we  cannot  saj  that  by  asUiv 
for  one  of  them  the  defendant  Invited  the 
court  to  glTe  tbe  other,  yet  the  defect  In 
each  of  tbem  arises  from  a  similar  canae,  and 
that  la  that  in  each  of  them  there  la  an  at- 
tempt to  make  an  act  whlcih  may  or  may  not 
be  erldenoe  of  a  sale  as  eqnlTalrat  to  the 
sale  itself.  The  fftct  that  one  takes  orders 
ftrom  others  for  the  purchase  of  whisky,  and 
afterwards  delivers  the  whisky,  may  be  evi- 
dence ot  a  sale,  but  it  does  not  In  all  cbmob 
constitute  or  prove  a  sale,  and  the  qnestKm 
as  to  whether  soeh  evidence  amounts  to  a 
sale  Is  generally  a  question  for  tbe  Jury.  Tbe 
fact  that  one  solicits  another  to  permit  him 
to  purchase  or  orda  whiaky  for  faim  may 
tend  to  ahow  Uiat  the  one  wbo  sotldts  in- 
tends to  make  a  proAt  out  of  the  transaction, 
and  that  he  really  Intends  to  make  a  sale 
of  the  whisky  to  the  party  t<a  whom  be  pre- 
tends to  order.  But  though  it  may  be  evi- 
dence of  a  Bale,  it  Is  not  tite  aame  thing  as 
a  sale,  and  the  party  who  solldte  may  be  eu> 
tlrely  innocent  of  mafcing  a  sale.  If  one 
wishing  to  pnrdiase  a  lialf  gallon  of  whisky 
comes  to  the  conclnalon  that  he  can  procure 
it  on  better  terms  by  getting  his  neighbor 
to  Join  witii  blm  In  tte  purchase  of  a  gallon, 
each  taking  a  half  gallon,  he  has,  under  our 
statute,  the  right  to  do  so,  and  it  Is  there- 
fore Incorrect  to  say  that  if  one  solldte  an- 
other to  allow  him  to  purchase  whisky  for 
him.  and  the  other  permlte  him  to  do  so,  the 
one  soliciting  Is  guilty  of  selling  whisky. 

There  is  nothing  In  the  decision  in  Hunter 
T.  State,  60  Ark.  312,  80  S.  W.  42,  that  sup- 
ports the  Instructions  given  as  requested  by 
the  defendant  or  given  by  the  court  In  that 
case  the  facts  were  peculiar,  and  a  majority 
of  tbe  Judges  were  of  tbe  opinion  that  the 
defendant  was  guilty  because  they  found  that 
be  aided  and  assisted  a  distiller  in  violating 
the  law  which  forbade  him  to  sell  in  quan- 
tities less  than  five  gallons.  But  It  is  not 
claimed  in  this  case  that  tbe'  party  in  St 
Louis  had  no  right  to  ship  this  whisky  to  the 
parties  ordering  In  any  quantities  that  they 
might  order,  nor  Is  there  any  evidence  to 
ahow  that  tbe  defendant  was  acting  as  agent 
of  the  seller,  so  we  think  the  reasoning  of 
that  case  does  not  apply  here. 

Though  there  is  evidence  sufBclent  to  sus- 
tain the  conviction  bad  tbe  case  been  prop- 
erly submitted,  we  are  of  the  opinion  that 
there  was  prejudicial  error  In  the  Instruc- 
tions. Tbe  Judgment  is  thmtore  revised, 
and  a  new  trial  ordered. 


PLUNKBTT  V.  MEREDITH. 
(Supreme  Court  of  Arkansas.   Nov.  28,  1908.) 

WATERS  AND  WATER  OOURSBS— CONTRACT 
FOR  DiaaiNO  WELI^ACTIONS  ON— STATUTE 
OF  FRAOD8— INTEREST  IN  LAND-EASEMENTS 
—BREACH  OF  CONTRAOT—HBASURB  OF  DAM- 
AGES. 

1.  An  agreement  to  dig  a  well  on  another's 
lot  is  not  a  contract  tor  an  Interest  in  land.  Is 


not  within  the  statute  of  frauds,  and  need  not 

be  in  writing. 

2.  A  contract  by  a  lot  owner  to  dig  deeper, 
and  ontll  it  affords  a  sufficient  supply  of  water, 
a  well  on  the  dividing  line  between  his  lot  and 
the  one  adjoining,  half  of  the  well  being  on 
each  lot,  and  to  allow  the  owner  of  such  ad- 
joining lot  to  Qse  the  same,  Is  a  contract  for 
an  interest  in  land,  which  is  an  easement,  and 
cannot  be  enforced  onless  In  writing. 

3.  Where  the  owner  of  two  adjoining  Iota  con- 
tracts with  the  vendee  of  one  of  them,  as  part 
of  the  consideration  tor  the  purchase  thereof,  to 
deepen  a  well  on  the  line  between  the  iota 
untU  it  affords  a  sufficient  supply  of  water  for 
the  use  of  such  vendee,  and  fails  to  do  so,  the 
measure  of  damages  Is  the  coat  of  maldns  It  of 
snch  depth. 

4.  If  such  vendor  prevento  the  vendee  from  so 
deepening  the  well,  the  measure  of  damages  ia 
the  ooat  of  making  a  new  wdl  of  such  depth  on 
the  vendee's  own  premises. 

5.  If  he  contracted  to  dig  a  well  tor  the  use 
of  the  vendee,  and  failed  to  do  so,  tht  meas- 
ure of  damages  would  be  the  coat  of  digging 
snch  well. 

Appeal  from  Glrctdt  Court,  PulasU  Gomw 
ty;  Joseph  W.  Martin,  Judge. 

Action  by  O.  A.  Moredlth  against  B.  D. 
Plnnkett  Judgment  for  plaintiff,  and  dfr 

fendant  appeals.  Beversed. 

W.  B.  ft  F.  !«.  McOaln,  tor  appellant, 

BATTLE,  J.  Mrs.  0.  A.  Meredith  bought 
a  bouse  and  lot  In  Little  Bock  from  appel- 
lant Plnnkett  Three  years  aft^wards  sIm 
brought  this  action,  alleging  that  when  she 
bought  tbe  house  and  lot  a  well  was  in  prog- 
ress of  being  dug  on  tbe  dividing  line  be- 
tween said  lot  and  the  adjoining  lot,  both 
of  whicb  defendant  Plunkett  owned,  and 
that  to  induce  her  to  purchase  be  agreed  that 
he  would  sink  the  well  deeper  and  secure 
for  hee  a  good  and  sufficient  well  of  water 
for  her  business,  which  was  that  of  washing 
for  tbe  public;  but  that  he  had  neglected  to 
sink  the  well  and  secure  the  water  as  agreed, 
to  her  damage  fSOO. 

Tbe  defendant  B.  D.  Plnnkett.  answered, 
and  denied  making  any  agreement  about  the 
well,  and  pleaded  the  statute  of  frauds. 

Mrs.  Meredith  testified  "that,  when  she 
went  to  look  at  the  place  to  buy  it  she  told 
Plunkett  she  was  a  washerwoman,  and  want- 
ed a  good  well  of  water;  that  Plunkett  own- 
ed not  only  the  house  and  lot  she  bought  but 
also  tbe  adjoining  lot  on  which  latter  was 
a  house,  and  that  there  was  a  well  right  on 
the  line,  which  was  a  partition  well  used  by 
the  people  from  both  bouses;  that  it  was  a 
shallow  well,  only  12  or  14  feet  deep;  that 
she  was  afraid  It  would  not  furnish  water 
enough,  and  that  he  told  her  that  if  she 
would  buy  the  place  he  would  guaranty  that 
it  would  furnish  water  enough  for  ber  use, 
and  that  If  It  did  not  do  so  be  would  dig  it 
deeper  until  It  would  do  so."  Def^dant  ob- 
jected to  this  testimony  because  it  was  not 
in  writing,  and,  bis  objections  being  over- 
ruled, they  were  saved  by  proper  exceptions. 


T  S.  See  DunaSM,  vol.  U,  OtnC  Die  H  M.  2H. 
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Sht  furttier  testUeA:  *7  told  Mr.  Flnnkett 
that  I  woold  not  buy  flie  place  under  any 
drcnmatances  tpless  be  vonld  snaranty  me 
a  good  vnn  of  tratw,  «iid  he  aaid  he  -would 
do  It  I  told  him  that  I  bad  made  my  liTing 
and  supported  my  f&mlly  for  20  yeara  1^ 
waghlne  for  the  public*  and  water  waa  the 
main  tUng  for  ma." 

She  teatlfled:  "That  she  had  bon^  the 
land,  got  Plmiketfa  deed,  and  j^ald  blm  his 
price— 9426  In  cash;  had  slven  him  notes  for 
Oie  reni^nliv  fB;  that  In  the  nunmer  time 
tbe  well  gare  out  entirely,  and  that  she  had 
to  Qibtaln  water  from  a  nelgbbiv's  well  and 
from  a  branch."  Being  asked  how  mnch  it 
was  -worth  by  the  -week  or  month  to  carry 
the  watw  abe  needed  from  the  branch  and 
from  the  neighbor's  well,  the  defoidant  ob- 
jected, but  his  objections  were  OTerriiled,  and 
she  anawwed,  "|B  or  96  per  month."  Appel- 
lee's son  ccoTObOTated  his  mother's  testimony 
about  tbdr  hSTlng  to  carry  water  from  the 
branch  and  from  a  neighbor's  well,  and,  be- 
ing asked  what  this  was  worth,  defendant 
objected,  but  his  objectlotts  -were  overroled, 
and  he  then  answered,  "at  least  94  or  9S  per 
month."  Appellants  daughter,  against  de- 
fendant's objection,  waa  also  allowed  to  an- 
swer the  ssme  question  asked  hat  brother. 
Defendant  saved  exceptions  to  all  the  fore- 
going rollngs,  and  made  them  groonds  for  a 
'new  trial. 

Defendant,  testifying  in  his  own  behalf, 
■aid  that  tht  land  was  sold  to  plaintiff 
hie  agent,  and  tbat  be  had  never  seen  appel- 
lant in  Ills  life  mitil  some  while  after  the 
sale,  and  denied  making  any  agreement 
abont  tbe  well.  He  said  tliat  when  the  par- 
tition well  went  dry  he  pn^osed  to  her  that 
tbey  Join  In  digging  It  deeper,  and  each 
share  naif  the  expense;  that  she  agreed  to 
this,  and  be  then  had  tbe  well  dug  10  feet 
deeper,  but  she  declined  to  pay  any  of  the 
expense,  and  he  then  dug  a  new  well  on  hla 
lot  10  or  12  feet  distant  from  the  partition 
well,  and  that  tbe  new  well  cost  $76.  The 
partition  well  was  five  feet  In  diameter,  half 
on  each  lot. 

Boone  testified  "that  there  waa  no  trouble 
to  get  water  on  the  lot;  that  he  bad  bored 
tbe  new  well  for  plaintiff,  and  went  down 
about  40  feet  and  got  a  good  supply  of  wa- 
ter, but  that  he  bad  got  a  good  supply  of 
water  on  another  adjcdnlng  lot  at  23  feet; 
that  a  dug  well  did  not  need  to  be  ao  deep 
ns  a  bored  well,  and  that  It  was  worth  91  to 
91S0  a  foot  to  dig  a  well.'* 

Tbe  defendant  requested  the  court  to  In- 
struct the  Jury  as  follows: 

"(3)  A  contract  for  the  use  of  a  well  which 
Is  on  the  division  line  between  two  landown- 
ers must  be  in  -writing. 

"(4)  If  defendant  made  a  contract  with 
plaiutlff  to  deepen  a  well  so  as  to  obtain  a 
sufficient  supply  of  water  for  ber  use,  tbis 
contract  cannot  be  enforced  If  the  well  was 
half  on  plaintiff's  land  and  half  on  defend- 
ant's laud,  and  If  tbe  olaintlff'a  right  to  nse 


the  whole  of  the  well  was  part  and  pucol  of 
tbe  contract 

"(6)  Where  a  person  makes  a  contract  to 
dig  or  deeven  a  wen,  and  h«  neglects  to  do 
so,  the  greatest  amonnt  of  damages  which 
conld  be  recovered  against  him  would  be  the 
reasonable  and  neceisaiy  cost  of  digging  the 
welt  Therefore,  even  If  defendant  agreed 
to  deepen  tbe  w^l  ao  as  to  obtain  a  soffldent 
wapgiy  of  water  for  plalntUTa  use,  and  If  be 
neglected  to  do  ao,  plaintiff  can  recover  no 
more  than  It  would  have  cost  her  to  have  had 
the  work  done  by  some  one  else." 

And  tbe  court  refused  to  give  dther  of 
Uiem,  but  modlfidd  and  gave  the  fifth,  with 
these  -words  added:  "Unless  yon  find  from 
the  drcnmstances  tiiat  plaintiff  was  justified 
In  resOTtlng  to  othe^  meana  to  get  a  supply 
of  water." 

The  court  on  Its  own  motion,  and  over 
the  objections  of  tbe  defendant,  Instmcted 
the  Jmy  as  fMkvws:  '*lt  tbe  Jury  believe 
fnxn  the  evidence  that  the  plaintiff  had  a 
Ofmtract  -with  the  defendant  to  deepen  the 
>well  on  the  partltltm  line  between  than  so  as 
to  fnmlsb  her  a  sufficient  supply  of  vrater 
for  her  nse,  and  the  defendant  neglected  or 
refused  to  do  this,  then  defendant  became 
liable  to  plaintiff  for  whatever  amount  of 
damages  the  evidence  shows  sbe  suffered  by 
reason  of  this  breach  of  the  omtract  on  the 
part  of  the  defendant" 

The  Jury  returned  a  verdict  to  favor  of 
the  plaintiff  for  965,  and  the  court  rendered 
Judgment  accordingly,  and  the  defendant  ap- 
pealed. 

An  agreement  of  appellant  with  appellee 
to  dig  a  well  on  her  lot  is  not  a  contract  for 
an  Interest  to  land,  la  not  within  the  statute 
of  frauds,  and  need  not  be  to  writing.  But 
a  contract  to  dig  a  certato  well,  on  the  di- 
viding line  between  the  lota  of  appellant  and 
appellee,  one  half  of  which  is  on  the  lot  of 
appellant  and  the  other  half  is  on  the  lot  of 
appellee,  deeper  and  until  It  affords  a  suffi- 
cient supply  of  water,  and  to  allow  appellee 
to  use  the  same,  is  a  contract  for  an  toterest 
to  land,  which  is  an  easement  and  should 
be  to  writing;  and  it  cannot  be  enforced 
against  the  party  pleading  the  statute  of 
frauds  in  bar  of  the  right  to  maintain  an  ac- 
tion thereon,  unless  it  be  In  writing.  Such 
a  contract,  If  enforced,  would  necessarily 
give  to  appellee  tbe  right  to  use  tbe  land  of 
appellant  for  a  well.  Wynn  v.  Garland,  19 
Ark.  23,  68  Am.  Dec.  190;  Budlslll  v.  Cross, 
54  Ark.  519,  16  S.  W.  575.  26  Am.  St  Rep. 
57;  Walker  v.  Shackelford,  49  Ark.  SOS,  6 
S.  W.  887,  4  Am.  St  Sep.  01. 

It  follows  that  the  trial  court  erred  to  re- 
fusing to  instruct  the  Jury  to  accordance  with 
this  opinion. 

It  also  erred  to  toBtructtng  tbe  jury  as  to 
the  measure  of  damages.  If  appellant  con- 
tracted with  appellee  to  deepen  the  well  on 
the  line  between  their  lota  until  It  afforded 
a  Bupply  of  water  sufficient  for  her  use,  and 
failed  to  do  BO,  the  damages  recoverable 
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vonld  tw  tha  coat  of  making  It  of  each  dqpth; 
or.  If  be  prevented  her  doing  so^  tbe  measure 
of  damages  would  be  tbe  cost  of  making  a 
new  well  of  such  depth  an  her  own  premises. 
If  be  contracted  to  dig  a  well  for  her  use, 
and  tailed  to  do  so,  the  cost  of  digging  snch 
well  would  be  tbe  damages  recoverable^ 
Varaer  t.  Bice,  89  Ailc.  344. 
Bevened.  and  remanded  for  a  new  ttiaL 


BONNER  et  a1.  t.  GORMAN. 
(Svpreme  Court  of  Arkansas.   Oct  10,  1903.) 

JUDGMENT— COLLATEKAL  ATTACK— PROBATB 
COURT— APPEAL— ORDER  ORANTINa 
APPBAI^DISMISSAI^ 

1.  Where,  on  appeal  to  the  circuit  court  from 
a  Judgment  of  the  proluite  court,  it  appeared 
that  DO  order  granting  tne  appeal  had  been  en- 
tered in  the  probate  court,  it  was  properly  dis- 
missed. DotwIthtitandlDg  that  there  had  been  a 
prayer  for  appeal. 

2.  A  judRmeut  of  a  probate  court  on  a  bal- 
ance a^uck  against  an  administrator  cannot, 
in  an  action  in  the  circuit  court  against  tbe 
administrator's  sureties,  be  oollaterally  attack- 
ed on  tbe  grooad  Of  fraud  on  the  part  of  the 
probate  court. 

Appeal  from  Olrcnit  Gomt,  St  Franda 
Gonntr;  Hance  N.  Button,  Judge. 

Action  by  H.  P.  Gorman  against  B.  Bonnn 
and  ofhera.  From  a  Judgment  against  de- 
fendants, tbey  appeaL  Affirmed. 

Jas.  P.  Clarke  and  J.  B.  Beaaley,  for  ap- 
pellants.  Jno.  Gatlin,  for  appellee. 

BUNN,  a  J.  This  iB  a  suit  against  the 
appellants,  as  sureties  on  the  bond  of  L.  P. 
Featberstoue,  original  admlnietrator  of  the 
estate  of  Mary  N.  Oole,  deceased,  by  H.  P. 
Gorman,  administrator  In  Buccesslon.  L.  P. 
Featherstone  having  become  a  nonresident, 
his  letters  as  administrator  were  revoked  by 
the  probate  court  of  St  Francis  county,  and 
a  settlement  of  his  account  was  afterwards 
made  by  said  probate  court  aiid  a  balance 
struck  against  him,  in  tbe  sum  of  ¥991.28, 
and  Judgment  rendered  accordingly  on  tbe 
29th  January,  1900,  reciting  tbe  appearance 
of  Featherstone  and  these  sureties.  Answer 
and  exception  to  this  judgment  was  filed  on 
the  17th  February,  1900,  and  demurrer  there- 
to filed  on  12th  March,  1000,  but  no  action 
was  taken  on  the  demurrer.  Both  answer 
and  demurrer  are  left  out  of  transcript  nn- 
der  rule  16  of  this  court  as  stated  by  the 
clerk  making  the  same.  An  appeal  from  this 
judgment  of  the  probate  court  appears  to* 
have  been  taken  on  tbe  12th  February,  1900, 
by  filing  affidavit  and  supersedeas  bond  (tbe 
latter  being  unnecessary);  and  this  appeal 
was  dismissed  in  the  circuit  court  at  Its 
March  term,  1901,  on  the  ground  tliat  tbe  ap- 
pellate court  had  no  jurisdiction  of  the  sub* 
ject-matter  of  the  appeal,  because  no  order 
granting  the  appeal  appears  to  bare  been  en- 
tered In  the  probate  court  In  tbe  meantime 
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the  administrator  in  aoccession,  H,  P.  Gor- 
man, had  broi^ht  this  ault  against  the  ap- 
pellant sureties  in  tbe  drenlt  court  to  recover 
said  amount  adjudged  against  L.  P.  Feath- 
erstone as  snch  original  administrator  by  tbe 
probate  court  as  aforesaid.  The  defendanta 
filed  their  answer,  setting  up  mainly  that  In 
adjusting  Featherstone's  accounts  the  pro- 
bate court  had  chaiged  him  with  $1,000,  the 
proceeds  of  the  decedent's  homestead,  which 
they  say  was  not  used  by  him  as  assets  in 
his  hands,  but  was  sold  by  tbe  heirs  of  the 
Intestate,  and  the  proceeds  paid  to  them  di- 
rect by  the  purchasers,  and  that  said  admin- 
istrator ^d  not  sell  tbe  same,  nor  procure 
any  order  from  tbe  probate  court  to  sell  the 
same,  nor  did  he  ever  recdve  any  of  the  pro- 
ceeds of  the  same,  and  was  therefore  not  ac- 
countable for  said  prooeeda.  A.  danorrer 
was  Interposed  to  this  answw,  and  the  same 
was  nutalnedtandtdefendante  falling  to  plead 
over,  judgment  was  rendered  agahist  them 
as  aforesaid. 

73ie  said  answer  to  the  complaint  on  the 
bond  was  a  collatotal  attack  in  the  drcolt 
court  jxpon  the  jodgmrait  of  the  probate 
court  from  which  the  ai^eal  to  the  circuit 
court  bad  been  taken,  or  attempted  to  be 
taken,  and  there  denied  aa  aforesaid.  If  the 
Judgment  the  probate  court  waa  wiong.  It 
was  a  mate  erm,  and  shoold  have  been  cor^ 
tected  on  appeal  ot  other  proper  direct  pn^ 
ceedlng,  and  in  tact  the  order  ot  appeal  bad 
been  made  and  entered  in  the  probate  couit 
that  waa  a  xierfect  defense  that  could  have 
been  made  against  the  radCT  diamlssing  the 
appeal  in  the  drcnft  conrt  If  no  order  had 
l>een  ent»ed  by  tbe.'probato  court,  granting 
the  Kppealt  notwithataudliv  a  pn^er  affida- 
vit had  been  made  and  filed  therein,  tiiere 
was  a  way.  perhaps,  to  compel  the  ivobate 
court  to  do  ite  duty  in  the  premises,  and  tbna 
the  order  of  dlamiasal  prevented.  Beebe  v. 
Lock^  6  Ark.  422.  As  tile  record  stands, 
tb«»  was  no  appeal  token,  for  a  mere  prayer 
for  appeal  does  not  avail,  without  the  necea* 
sary  order  of  the  court  ftnd  the  imperfect  ap- 
peal to  the  circuit  court  was  properly  dla- 
mlsied.  Neale  t.  Peay.  Bec^ver,  21  Ark.  93. 

The  effcart  to  correct  the  alleged  error  In 
allowing  the  debit  of  $1,000  against  the  de- 
fendant by  allegation  of  finud  on  the  part 
of  the  probate  court  Is  not  allowable^  because 
the  judgment  ot  that  court  will  be  presumed 
to  be  correct  unless  correct  for  error  on  ap- 
peal or  othw  direct  proceeding.  The  settle- 
ment of  an  administrator  after  confirmation 
may  be  anrcharged  and  falsified  in  chancery, 
but  this  rule  does  not  apply  to  the  correction 
of  alleged  wrors  on  the  part  of  tbe  probate 
court  for  all  aocb  orors,  Ikowever  grass,  win 
be  held  and  presumed  to  be  mere  errora  of 
judgment  to  be  corrected  as  aforesaid.  It 
vrould  unsettle  the  uniform  roles  of  practice 
to  reverse  the  Judgm«it  on  the  gronnds  pre- 
sented in  this  case,  and  the  same  must  be 
affirmed. 
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WBSTERN  TTNION  TELBGRAPH  Oa  T. 
UVALDE  NAT.  BANK. 

(Sapreme  Court  of  Texas.    Dec.  21.  1903.) 

TBLBORAPHS— POROBD  UESSAOBS-WARRANTT 
OF  AUTHHU4TICIT7— NEOUOBNOa- 
PRIMA  PACIB  CA8B. 

1.  While,  by  delivering  a  meraage,  m  tele- 
graph ctHnpany  represents  to  the  addressee  that 
the  message  was  received  by  the  compaoy,  at 
the  place  from  which  it  porporta  to  come,  from 
him  wlio  Bppeara  to  be  the  sender,  and  was 
transmitted  by  the  company  orer  its  wires  to 
the  place  of  delivery,  sach  representation  does 
not  amount  to  an  absolute  warranty  of  the  au- 
thenticity of  the  message,  so  as  to  render  the 
company  liable,  eren  though  free  from  negli- 
gence, for  loss  occasioned  an  addressee  by  the 
tapping  of  a  wire  and  the  sending  of  a  forged 
message;  bat  the  ground  ot  liability  In  such 
cases  u  negligence. 

2.  In  an  action  against  a  telegraph  company 
for  dellTering  a  forged  message  sent  by  wire 
tappers,  whereby,  loss  was  occasioned  to  the 
addressee,  proof  of  the  delivery  ot  the  message, 
of  its  forged  character,  and  of  loss  resnlting 
from  reliance  on  it.  constitutes  a  prima  fade 
case;  and  the  burden  of  the  defense  of  free- 
dom from  negligence  rests  on  the  company. 

8.  In  an  action  against  a  telegraph  company 
for  delivering  a  forged  message  seat  by  wire 
tappers,  whereby  loss  was  occaaiooed  to  the 
addressee.  It  is  not  a  sofflclent  defense  to  show 
that  a  false  message  was  put  on  the  company's 
wires  strangers  and  deceived  its  servants  at 
the  receiving  station,  without  fault  on  their 
part,  without  a  further  showing  that  precau- 
tionary measures  were  talten  by  the  company, 
inch  as  due  care  and  foredght  would  suggest, 
to  guard  agafnst  the  perpetration  of  aoch  fravdi. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  the  Uvalde  National  Bank 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  of  the  Court  of  CItU  Ap- 
peals <72  a  W.  232)  affirming  a  Judgment 
for  plalntlfl;  and  defendant  brings  error. 
Affirmed. 

Norman  O.  Klttrell,  Webb  &  Flnley,  and 
M.  8.  Hallan,  for  plaintiff  In  error.  Ellis, 
Gamer  &  Lore  and  a.  U  Ball,  for  defend- 
ant in  mor. 

WILLIAMS,  X  The  lodgment  brought  In 
review  by  tUs  wrtt  of  error  was  recomed 
by  tin  bank  against  the  telegrapb  company 
npon  tbe  facts  which  are  stated  in  detail 
In  tiie  oplnlim  ot  the  Ooort  of  Civil  Appeals. 
In  substance  they  are  that  two  Imposters, 
callbig  tiiemselves  Fisher  and  Blef,  conspired 
together  to  obtain  money  from  tbs  bank  by 
means  of  forged  telegrams  sent  over  the  de- 
fendant's telegiapta  Unes.  Fisher  had  been 
aronnd  Uvalde  for  some  days,  and  had  made 
the  acquaintance  of  some  of  the  employes 
of  the  bank,  and  claimed  to  have  been  buy- 
ing cattle  at  OUne.  On  Angust  16,  1900, 
Blsf  tapped  the  wire  at  a  point  near  Uvalde 
station,  and  between  It  and  San  Antonio, 
and,  means  of  otiier  wires  connected  with 
it,  attached  an  instrument  In  such  way  as 
to  enable  Um  to  said  messages  to  Uvalde, 
and  to  intercut  and  receive  messages  from 
that  place  intended  for  San  AntonlOi  He 


then  sent  to  Flshar,  In  care  of  the  bank  at 
Uvalde,  this  message,  purportliv  to  come 
from  San  Antonio,  dated  Angiut  IfiUi:  **We 
win  advance  forty-five  hundred  your  irlre 
Cllne.  [Signed]  Jno.  Wood's  Sons.**  The 
firm  whose  name  appeared  signed  to  the 
message  wwe  bankers  in  San  Antonio.  This 
message  psseed  ovor  defendant's  wire  to  its 
office  at  Uvalde  station,  was  received  by  tiie 
telegrapb  operator,  and,  tbrougb  a  private 
telegraph  line  operating  between  the  station 
and  the  town  of  Uvalde,  was  transmitted 
to  and  d^vered  to  tiie  president  of  the 
bank.  Within  a  few  minutes  after  its  re- 
ceipt Flshw  Inquired  of  the  president  for  a 
telegram  to  himself,  and  npon  receiving  this 
one,  opened  and  showed  It  to  the  president 
and  proposed  to  draw  npon  John  Wood's 
Sons  for  94,&00.  This  the  pre^dent  refused 
to  pomlt  bim  to  do  without  confirmation  of 
tbe  message.  The  president  then  vnote  out 
and  delivered  to  tbe  owner  of  the  private 
tel^rapb  Une  connecting  wUh  defendant's 
office  at  tbe  station  this  message:  "Uvalde. 
Texas.  Aug.  16,  1900.  John  Wood's  Sons, 
San  Antonio,  Texas— wni  you  pay  draft  of 
O.  W.  Fisher  $4,000?  Answer  quick.  Uval- 
de National  Bank."  This  was  transmitted 
to  and  received  by  defendant's  agent  at  the 
station,  and  be  undertook  to  send  It  on  to 
San  Antonio,  but  it  was  totercepted  by  Blef, 
and  never  reached  flist  place.  Before  any 
answer  to  It  was  received.  Bief  sent  this 
telegram:  "Kansas  Olty.  Mo.  IStb.  To 
Bank  of  Uvalde^  Texas,  Uvalde,  Texas— If 
our  rei^esentatlve  Mr.  Flsha  calls,  please 
notify  go  ahead  and  contract  for  balance  of 
Moore  cattle.  [Signed]  Scruggs  Hall  Co."— 
wblcb  was  duly  received  by  the  bank.  La- 
ter, Bief  also  sent  tbe  following  message  in 
answer  to  tbat  from  tbe  bank  to  John 
Wood's  Sons:  "San  Antoido,  Tecas.  Aug. 
letb.  To  Uvalde  National  Bank,  Uvalde^ 
Texas— Tes  we  will  honor  C.  W.  Fisbei'a 
draft  for  fort^-five  hundred,  signed]  John 
Wood's  Sona"  Tbe  bank  thweupon  receiv- 
ed Fisher's  draft  on  the  San  Antonio  bank- 
ers for  $4,600,  paid  blm  91.200,  and  gave 
bim  a  letter  of  credit  for  tbe  remainder. 
All  of  the  messages  recdved  by  tbe  bank 
were  of  course  forgeries,  and  on  tbe  n^ 
day  the  fraud  was  discovered. 

Tbe  evidence  Jasdfled  the  conclusion  of 
tbe  Court  of  CSvU  Appeals  that  the  opera- 
tion of  topping  tbe  wire  commenced  as  early 
as  7:40  a.  m.  of  August  16tb,  and  Uiat  about 
four  bourn  elapsed  between  that  time  and 
the  receipt  of  the  last  message.  It  also  ap- 
pears tbat  each  of  the  offices  of  Uie  defend- 
ant Is  designated  In  sending  telegrams  by 
what  la  tenned  a  "call,''  ecmaisting  of  cer- 
tain letters,  and  each  of  Ito  operators  has  a 
private  signature  used  In  telegraphing,  which 
Is  also  a  letter.  The  call  tot  San  Antonio 
was  "S.  A."  and  that  for  Uvalde  station 
was  T>.  A.**  In  sending  a  telegram  from 
fh»  former  to  the  latter  place,  th»  sending 
operator  would  call,  "D.  A.."  and  Oga,  "S. 
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A^**  and  add  his  private  8iKiiatar&  This 
ctutom  was  observed  by  BleC  In  sending  the 
meflsagea  in  question,  the  call  and  signature 
being  correctly  given.  How  he  learned  the 
private  algnatnre  of  the  operator  at  San  An- 
tonio !■  n*wip'»'"e*^,  but  the  evidence  indi- 
cates ttiat  this  is  not  ordinarily  of  much  Im- 
portance, as  operators  along  the  line  are 
not  acquainted  with  the  signatures  of  all 
others,  and  pay  little  attention  to  them. 
It  does  sufflclently  appear,  however,  that 
knowledge  of  the  call,  for  Uvalde  station 
was  essential  in  order  to  reach  it  by  vrire, 
and  that  it  was  communicated  to  Blef  by 
defendaofs  operator  at  a  neighboring  sta- 
tion a  few  days  before  the  fraud  was  per* 
petrated.  Whether  these  signals  were  in 
use  as  a  precantion  against  Impositions  snch 
as  that  in  question,  or  were  merely  employ- 
ed for  brevity  and  convenience  In  conduct- 
ing the  business,  is  not  clearly  revealed  by 
the  evidence.  So  far  as  It  goes,  the  evidence 
rather  tends  to  raise  the  Inference  that  they 
were  not  r^arded  by  the  employes  as  a 
safegnard,  and  that  they  would  be  inefrec* 
tnal.  as  such,  to  prevent  snch  frauds.  The 
operator  who  dlaclosed  the  call  to  Rlef  states 
that  there  was  nothing  unusual  In  giving 
such  Information  to  a  casual  Inqoirw  ihto- 
tesslng,  as  Rlef  did.  to  be  an  operator;  and 
both  he  and  the  only  other  witness  who 
testified  on  the  subject  state  that  any  one 
acquainted  with  telegraphy,  listening  about 
the  station,  could  learn  the^  calls  from  the 
sound  of  the  instrument  There  Is  no  evi- 
dence that  employes  were  required  to  keep 
these  things  secret  At  the  same  time  one 
of  them  states:  "The  system  we  used  was 
an  up  to  date  system.  As  far  as  I  can  say, 
I  think  tiie  methods  used  by  the  telegraph 
cmnpany  since  I  have  been  an  operator  have 
proven  snffldent  for  all  practical  purposes 
to  transact  tbe  boslness  by  telegraph  for  the 
public."  Unless  tbe  usages  described  are 
such,  the  «Tld«u»  sbovrs  that  no  precan* 
aaau  ore  taken  Iqr  the  company  by  which 
flie  gemdnenMS  of  messages  passing  over 
ite  wires  may  be  tested  snd  forgeries  de- 
tected, although  the  witnesses  say  that  it 
la  within  Hie  power  of  any  expert  operator 
at  any  time  to  tap  the  wires  and  send  and 
control  messages  as  was  done  by  these  swin- 
dlers, and  that  no  operator  can  tell  where 
a  message  goes  or  whence  it  comes,  except 
from  what  they  are  told  by  those  eontroUlng 
Uie  wire  and  manipulating  the  Instnunoit 
The  evidence  as  to  the  practicability  of  de- 
Tlslng  ntegoaxOa  against  such  abuses '  of 
the  telegraph  Is  meager  and  nnsatlafactory. 
Botii  of  the  operators  say  they  know  of  no 
method  In  use.  One  of  them  says:  "Noth- 
ing could  be  done  which  would  make  It  retf 
dlfllcnlt  for  parties  like  this  man  to  perpe- 
trate these  frauds,  because  that  man  vras 
in  a  position  to  learn  all  such  signals.  I  do 
not  know  that  they  could  devise  means  as 
against  every  <me  ercept  telegraph  operators 
by  which  it  would  be  almost  impossible  to 


perpetrate  these  frauds.  I  ni^OM  they 
could.**  The  other,  for  40  years  an 
ator,  says:  "I  think  there  could  be  a  code 
of  signals  adopted  by  which  messages  could 
be  Identified  as  coming  from  the  station 
from  which  they  purport  to  come;  I  never 
thought  of  the  mattw  before^  but  still  I 
think  there  could  be." 

This  cause  was  so  tried  In  the  district 
court  as  to  make  tbe  decision  here  depend 
upon  the  broad  question  whether  or  not  there 
is  in  the  facto  any  basis  for  the  Judgment 
holding  the  telegraph  company  liable  for  the 
loss  of  the  ¥1,200  sustained  by  the  bank. 
Some  complaints  are  made  of  rulings  of  the 
trial  court  on  incidental  questions,  but  we 
find  nothing  in  them  requiring  any  addition 
to  what  the  Court  of  GtvH  Appeals  has  said, 
and  we  shall  confine  our  discussion  to  the 
fundamental  question  Just  stated. 

Tbe  cbarge  of  the  trial  Judge  made  tb» 
right  of  plalntiCF  to  recover  depend  upon  a 
finding  of  negligence  on  the  part  of  defend- 
ant; but  counsel  for  plaintiff  contend  for  a 
more  stringent  rule,  under  which  defendant 
would  be  treated  as  having  represented  to 
plaintlfF  the  authenticity  of  the  message  that 
caused  the  damage^  and  held  bound  abs<^ 
Intely  to  make  good  the  truth  of  such  rep- 
resentation, or  to  compensate  for  the  loss  oc- 
casioned by  Ite  falsity.  We  are  unable  to 
sustain  this  view,  regarding  it  as  not  only 
unsupported  by  correct  authority,  but  as  con- 
trary to  the  principles  established  by  this 
and  other  courts,  governing  the  responslblUty 
of  tel^^pb  companies.  Tbe  English  courte 
directly  and  distinctly  repudiate  the  Idea  that 
the  delivery  of  a  message  by  a  telegraph 
company  constitutes  a  representation  to  tbe 
person  to  whom  It  Is  delivered  of  authority 
from  the  i)erson  whose  name  Is  signed  to  it 
Playford  v.  The  United  Kli^^m.  etc.,  Tele- 
graph Co.,  4  Law  Bep.  (Q.  B.)  706;  Dickson 
V.  Reuters  Telegraph  Oo^  2  C.  P.  92;  sama 
case  on  appeal,  3  C.  P.  1.  Those  cases  also 
bold  that  the  addressee  of  a  message  has 
not  merely  as  such,  any  canM  of  action 
against  the  telegraph  company  for  ne^genoe 
In  its  transmission  and  delivery.  This  Is 
based  upon  tbe  propositions  that  the  ctmtract 
is  wholly  between  the  company  and  the  sen- 
der of  the  message,  where  he  Is  not  tbe 
agent  of  the  addressee,  and  that  than  Is  no 
prlvl^  of  contract  between  the  company  and 
tbe  addressee;  that  Uie  dn^  of  the  company 
Is  wholly  contractual,  and  not  imposed  by 
law;  and  that  as  breadi  of  a  dnty  Is  essen- 
tial to  actionable  ne^lgence,  tbe  addressee 
csnnot  bold  the  company  liable  on  the  gmmid 
of  negligence.  This  is  not  the  law  as  estate 
Ushed  In  the  United  States  generally  and  la 
this  state.  Telegraph  companies,  as  they  ex- 
ist here,  are  charged  by  law  with  the  pa*> 
fcwmance  of  duties  to  those  who  emidoy  and 
rely  on  them,  and  are  alike  respontiUe  to 
the  senders  and  addressees  at  messages  fbr 
losses  resulting  from  their  failures  to  prop- 
wly-  discbarge  that  duty.  With  this  duty  in 
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mlx^  we  do  not  see  how  It  can  be  truly 
said  that  there  1b  no  representation  at  all  in 
the  dellTery  by  snch  a  company  to  one  per> 
son  of  that  which  pnrports  to  be  a  tele- 
graphic message  from  another.  The  act  of 
delivery  does  contain  an  assertion  that  the 
message  was  received  by  Qie  company,  at 
the  point  from  which  it  purports  to  com^ 
from  him  who  appears  to  be  the  sender,  and 
that  It  was  transmitted  by  the  company  over 
Its  wire  to  the  place  of  delivery.  This  mach 
Is,  it  seems  to  us,  necessarily  tme,  because 
the  receipt,  transmission,  and  deUvery  of 
messnges  is  precisely  the  service  which  the 
company  holds  itself  out  as  t>erformlng,  and 
this  la  what  the  delivery  imports  to  those 
accustomed  to  rely  ui>on  such  means  of  com- 
munication. But  is  the  r^iresentation  abso- 
lute and  unquallfled? 

In  May  t.  Western  Union  Telegraph  Com- 
pany, 112  Mass.  90,  a  declaration,  considered 
on  demurrer.  In  one  count  alleged,  In  sab- 
stance,  that  the  defendant  negligently  deliv- 
ered to  plaintiff  a  telegram  purporting  to 
have  been  sent  by  certain  persons,  which  had 
not  in  fact  been  so  sent,  by  reliance  and  ac- 
tion on  which  plaintiffs  sustained  loss;  and 
in  another  count  alleged  that  "defendant 
falsely  represented  to  the  plaintiffs  that  It 
was  authorized  to  send  the  mess&ge,  whereas 
It  T^as  not  authorized."  Both  counts  were 
held  good.  Little  Is  said  in  the  opinion 
about  the  first  count.  As  will  be  observed, 
it  charged  negligence  on  the  part  of  the  com- 
pany In  the  delivery  of  a  message  never  sent, 
and  was  held  good  for  that  reason;  and  the 
ruling  upon  It  Is  not  aathorlty  for  the  prop- 
osition that  a  delivery  of  a  message,  never 
sent  by  him  whose  name  Is  signed  to  It,  with- 
out ne^gence  on  the  part  of  the  company, 
would  render  It  liable.  Of  the  other  count 
the  court  said:  "In  an  action  against  a  tele- 
graph company  f<H>  delivering  a  message 
never  sent,  and  alleging  that  the  defendant 
falsely  represented  that  It  was  aotborlzed 
to  deliver  such  a  message,  and  thereby  caused 
the  plalntlfT  to  send  goods  and  suffer  dam- 
ages, it  Is  not  necessary  to  allege  that  it 
was  done  with  intent  to  deceive,  or  that  it 
was  false  within  the  knowledge  of  the  de- 
fendant It  18  not  an  action  for  deceit.  It 
la  an  action  in  the  nature  of  a  false  warranty 
against  one  acting  as  agent,  who  represents 
that  he  has  authority  when  he  has  not. 
Whether  snch  representation  is  made  in 
terms,  or  tacitly  and  Impliedly,  he  supposing 
but  not  knowing  the  fact  to  be  true,  he  Is 
liable  to  the  person  misled.  Jefts  v.  York, 
10  Onsh.  392;  Bartlett  v.  Tucker,  104  Mass. 
336  [6  Am.  Rep.  240];  and  cases  cited.  Nor 
in  such  an  action  for  false  representations  Is 
It  necessary  for  the  plaintiffs  to  allege  that 
they  used  due  care  and  diligence  to  ascertain 
if  the  representations  were  true.  Nor  do 
any  presumptions  arise  In  this  case,  from  the 
subject-matter  of  the  alleged  false  representa- 
tions, that  make  such  an  allegation  neces- 
sary." This  Is  not  a  holding  that  the  mere 


delivery  of  a  false  message  constltntes  an 
absolute  r^iresentatlon  or  warranty  that  It 
Is  true,  or  la  what  It  purports  to  be.  The  al- 
legation was  that  the  company  r^tresented 
that  It  was  authorised,  ete.  This  could  hare 
been  sustained  by  proof  of  an  actual  repre- 
sentation of  aathwlty,  In  addition  to  the 
i  mere  delivery  of  the  message.  The  deci- 
I  slon,  therefore,  rests  upon  the  principles  of 
!  law  concerning  liability  tm  folse  represrata- 
j  tlons  of  agency,  or  of  other  facts,  which  need 
j  not  be  discussed  at  length.  They  are  stated 
I  in  many  authorities,  of  which  the  following 
I  give  condensed  and  accurate  summaries: 
I  Bishop!  on  Noncontract  Law.  M  830.  1211, 
1212;  Smout  v.  Ilberry.  10  Mees.  &  W.  1. 

Many  cases  have  occurred  In  which  tele- 
graph companies  have  been  required  to  com- 
j  pensate  persons  damaged  by  reliance  on  false 
j  and  fraudulent  telegrams,  all  of  them  based 
!  upon  au  express  finding  of  negligence,  which 
I  would  have  been  snp«^nous  had  there  exist- 
I  ed  so  stringent  a  rule  as  that  contended  for 
:  by  the  plalntifC  in  this  case.  Elwood  v.  W.  U. 
1  TeL  Co.,  4S  N.  T.  549.  6  Am.  Rep.  140;  Bank 
!  of  Ctallfomla  v.  W.  U.  Tel.  Co.,  52  Cal.  280; 

Pac.  Postal  Tel.  Co.  v.  Bank  of  Palo  Alto, 
I  109  Fed.  369,  48  C.  C.  A.  413,  &4  L.  R.  A.  713; 
i  McCord  V.  W.  U.  Tel.  Co..  39  Minn.  181,  39 
;  N.  W.  815,  1  L.  R.  A.  143,  12  Am.  8t  Rep. 
j  636;   Strause  v.  W.  U.  Tel.  Co.,  Fed.  Cas. 
;  No.  18,531,  8  BIss.  104.   In  none  of  these  cases 
;  was  it  asserted  that  the  telegraph  company, 
j  by  delivering  a  message,  warranted  Its  integ< 
!  rtty,  or  represented,  absolutely  and  uncondi- 
tionally, that  It  was  sent  by  the  person  who 
appeared  to  be  its  sender;  but  in  all  of  them 
negligence  was  assumed,  and  in  some  of  them 
!  declared,  to  be  an  essential  element  That 
I  such  companies  are  not  Insurers  of  the  accura- 
!  cy  of  messages  delivered  by  them  has  tiassed 
i  Into  a  truism.  It  has  generally  been  affirmed 
;  as  applicable  to  mistakes  and  alterations  oc- 
!  enrrlng  In  transmission,  but  we  cannot  see 
'  why  it  is  not  equally  applicable  here.   A  mes- 
j  sage   delivered   by   a   telegraph  company, 
'  which,  through  error  In  transmission,  differs 
I  materially  from  one  actually  delivered  to  the 
I  company  to  be  sent.  Is,  in  law,  as  truly  a  mes- 
I  sage  never  sent  by  the  person  purporting  to 
I  be  its  sender  as  that  here  In  question.   If  It 
I  be  found  that  there  was  no  fraud  or  negll- 
I  gence  in  either  case,  why  should  a  guaranty 
j  of  accuracy  or  autbeaticity  be  Implied  in  one 
[  case  more  than  the  other?  Tbe  reason  given 
j  why  mistakes  in  transmission,  without  negll- 
I  gence,  do  not  give  rise  to  liability.  Is  that  the 
\  media  through  which  telegraph  companies 
I  must  perform  their  duty  are  uncertain  and 
I  sometimes  uncontrollable  In  their  action,  and 
the  process  of  telegraphing  is  such  that  excus- 
able mistakes  on  the  part  of  tbe  agents  trans- 
mitting and  receiving  easily  occur;  which 
considerations  have  been  thought  to  make  It 
unjust  to  require  more  of  such  companies 
than  that  they  avoid  miscarriages  and  mis- 
takes so  far  as,  with  proper  care  and  dream- 
spectton,  It  la  practicable  to  do  bo.  Tbe  sab- 
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jeet  of  Inteiterences  wltb  tbeir  apparatus  by 
strangers  does  not  appear  to  have  recelred 
much  dlscnsBioD,  probablr  for  want  of  occa- 
sion. Id  stating  the  reasons  why  the  respon- 
sibility of  Insurers  Is  not  Imposed,  the  Court 
of  Civil  Appeals  of  Kentucky,  In  Smith  t. 
Western  Union  Telegraph  Company,  83  Ky. 
104,  4  Am.  St  Rep.  126,  uses  this  language: 
"The  wire  Is  exposed  to  the  Interference  of 
strangers;  a  surcharge  of  electricity  In  the  at- 
mosphere, or  a  failure  of  or  Irregularity  In  the 
electrical  current,  may  stop  communication; 
and  U  is  continually  subject  to  danger  from 
accident,  malice,  and  climatic  loflaence  when 
the  company  has  not  the  actual,  Immediate 
custody  of  the  message,  aa  the  common  car^ 
iler  has  of  the  merchandise  It  carries;  and  it 
should  not,  therefore,  like  a  common  carrier, 
be  treated  not  only  as  a  bailee,  but  as  an  in* 
surer.  Western  Union  Telegraph  Co.  t. 
Blanchard,  45  Am.  Rep.  480,  and  cases  there 
cited."  It  Is  doubtless  true  that,  although  It 
la  sometimes  Impossible,  with  all  the  care  that 
can  be  applied,  to  foresee  and  avoid  errors  In 
transmission.  It  is  usually  within  the  power  at 
the  agents  of  the  telegraph  companies  to  as- 
certain the  Identity  of  persons  delivering  mes- 
sages tar  transmission;  but  this  only  makes  It 
easier  to  Impute  negligence  In  the  latter  case 
than  In  the  former,  and  constitutes  no  reason 
why  there  should  be  a  vrarranty  in  one  case 
and  not  in  the  other.  Negligence  and  fraud 
aside,  there  Is  no  better  reason  for  a  liability 
In  one  case  than  in  the  other;  tor,  except  as 
proper  care  may  guard  against  them,  the  ais 
tiona  of  Btrang»B  to  their  boslness  are  aa 
much  beyond  the  control  of  tdegraph  compa- 
nies as  are  the  influences  which  cause  mis- 
takes. The  dangers  to  be  apprehended  from 
fraud  and  collusion  of  swants  also  exist  in 
one  instance  as  well  as  in  the  oth^.  A  rule 
which  would  require  an  absolute  warranty  of 
the  genuineness  of  telegrams  would  necessari- 
ly make  It  the  duty  of  telegraph  companies  to 
ascertain  tbe  Identity  of  everz  person  who 
tenders  a  message,  and  must,  m  justice,  an- 
thorize  them  to  refuse  to  receive  a  message 
without  auch  Identification.  This  would  hard- 
ly be  consistent.  In  many  snpposable  cases, 
with  the  duty  which  they  owe  to  tbe  public  to 
receive  and  promptly  send  telegrams  tendered 
to  them.  They  are,  of  course,  neither  bound 
nor  authorized  to  send  forged  telegrams,  but 
as  It  Is  true  that  In  some  cases  they  cannot 
while  In  othors  they  can,  with  proper  care^ 
dlstlngniah  the  genuine  from  tbe  fals^  tbe 
true  ground  of  liability  must  be  negligent. 
Such  representotlon  aa  there  was  In  tbe  deliv- 
ery of  the  telegram  of  plalntUt  was  tfaa«fore 
not  broadw  nor  more  absolute  tiian  fbe  duty 
whldi  rested  on  the  defendant  It  waa  quali- 
fied by  the  nature  of  the  lOTlce  which  de- 
fendant undertook  to  perform,  and  meant  tm^ 
that,  ao  far  aa,  by  the  exerdae  of  propw  fore- 
sight and  care,  defendant  could  know,  the 
message  came  fran  John  Wood's  Sona.  Aa 
the  defendant  and  its  aerrants  did  not  know 
of  the  fraud,  the  caae  cornea  down  to  the  quea- 


tlon  whether  or  not  they  were  guilty  of  neg- 
ligence in  allowing  themselves  to  be  thus  de- 
ceived by  the  use  of  their  own  apparatus— in 
other  words,  were  they  guilty  of  negligence? 
Both  the  district  court  and  the  Court  of  Glvll 
Appeals  so  held,  and  the  remaining  question 
for  us  to  consider  Is  whether  or  not  there  Is 
evidence  of  negligence  to  support  the  verdict 
of  the  Jury. 

When  the  plaintiff  proved  the  delivery  of 
the  message,  the  loss  resulting  from  reliance 
and  action  on  it,  without  negligence  on  Its 
part,  and  that  no  such  message  had  evw  been 
sent  by  John  Wood's  Sons,  It  made  out  a  caae 
calling  for  the  production  of  evidence  from 
the  defendant  to  exculpate  itself.  Blwood  v. 
TeL  Co.,  supra;  Turner  v.  Hawkeye  Tel.  Co., 
41  Iowa,  461,  20  Am.  Rep.  60S;  Ryan  v.  M.,  K. 
&  T.  Ey.  Co.,  65  Tex.  13,  67  Am.  Rep.  689. 
The  defense  offered  Is  that  the  defoidant  bad 
itself  been  Imposed  upon  and  made  the  inno* 
cent  medium  through  which  a  false  r^wesen- 
tation  was  made  to  plaintiff.  The  deception 
was  practiced  partly  by  means  of  defendant's 
own  wires,  Instruments,  and  servants,  at 
which  It  should  have  had  exclusive  controL 
Under  the  circumstances,  and  In  view  of  the 
duty  of  defendant  to  exercise,  in  the  organiza- 
tion and  cmiduct  of  its  budness,  a  degree  of 
foresight  and  care  adequate  to  give  reasonable 
protection  to  the  Immense  interests  daily  de- 
pendent on  the  reliability  of  the  intelligence 
It  carries,  we  are  of  the  opinion  that  tbe  de> 
fense  was  not  complete  with  the  mere  show- 
ing that  the  false  message  was.  put  upon  its 
wires  by  strangers  and  deceived  its  servants, 
and  that  It  was  Incumbent  on  the  defendant  to 
make  It  appear  that  this  was  accomplished 
despite  the  exercise  of  the  care  Incumbent  on 
It  Nor  Is  this  met  by  proof  that  the  agent  at 
:  Uvalde  was  not  In  fault  Admitting  that  he 
\  was  without  fault  the  question  still  remains, 
I  was  it  not  In  the  power  of  the  defendant,  had 
it  exercised  reasonable  foresight,  to  have  pre- 
vented the  fraud  by  furnishing  him  and  Its 
other  agents  with  means  of  detecting  it?  The 
evidence  shows  that  this  business  Is  open  to 
I  the  perpetratlni  of  such  tends  at  any  time 
I  by  a  device  so  well  known  that  one  of  the 
defendant's  operators  was  able  to  describe, 
without  baring  seen,  the  method  by  which  It 
was  perpetrated.  If  this  Is  true  to-day.  It 
baa  been  true  for  all  the  time  tel^^rapbs  tuve 
been  In  use.  The  evidence  anggests  that  ttie 
.weakness  conalsta  in  the  absence  of  any  means 
by  wbldi  one  operator  may  be  enabled  to  de- 
termine whether  a  message  comes  from  anoth- 
er office.  The  question  at  once  arises  whether 
or  not  with  i^oper  f<weslght  some  regulati»i 
might  not  hare  been  devised  to  ronedy  thta. 
and  prevent,  or  render  more  difficult,  the  ae- 
compllsbment  of  fba  designs  of  swindlers.  So 
far  aa  the  evidence  goes,  it  tends  to  answer 
this  question  in  the  afHrmetlTe.  If  the  de< 
fendant  had  made  any  regnlatloi^  or  adtqpted 
any  code  of  signals,  or  made  any  provision 
against  this  known  danger,  the  evidence  fails 
to  disclose  the  fact,  unless  the  signals  stated 


Digitized  by  Google 


Tex.) 


HENNJB  &  HBYEB  t.  HOUI/rRDC. 


607 


at  the  ontaet  constituted  one.  If  tbese  were 
designed  for  this  pmpose,  which  Is  not  shown, 
then  the  servant  of  the  company  was  In  fault 
In  defeating  that  purpose  by  disclosing  the  call 
for  Uvalde,  and  It  would  be  difficult  to  an- 
swer the  view  of  the  Court  of  Civil  Appeals 
that  this  was,  of  Itself,  eufflclent  evidence  of 
Diligence.  It  Is  reaBouably  apparent,  how- 
ever, that  the  agenta  did  not  treat  these  mat- 
ters aa  having  any  such  signification,  and  we 
are  inclined,  upon  the  whole  evidence,  to  ac- 
cept their  view.  The  case  then  stands  In  this 
attitude:  The  defendant  Is  engaged  In  the 
business  of  conveying  from  place  to  place  In- 
telligeuce,  often  of  vast  Importance  In  busl- 
ness  and  other  affairs;  It  Invites  the  con- 
fidence of  the  public  that  Its  service  Is  as  re- 
liable as  the  aerdse  ot  care  and  foresight, 
commensurate  with  the  ImpMtance  of  the  In- 
terests Involved,  can  make  It;  at  the  same 
time  It  Is,  to  Its  knowledge,  exposed  to  a  con- 
stant danger  of  being  made,  through  the  use 
by  swindlers  of  Its  own  appliances  and  aerr- 
ants.  the  Instrument  of  fraudulent  deceptions 
upon  its  patrons;  and  when,  each  a  deception 
baa  been  accconpllshed  upon  one.  It  does  not 
show  that  It  had  taken  any  precaution  against 
it,  or  that  none  was  practicable.  We  are  un- 
willing to  establish  the  first  precedent  that  a 
defense  going  no  further  than  this  Is  snffldent 
and  to  hold  that  the  Jury  were  not  warranted 
In  this  state  of  the  evidrace  in  finding  that  de- 
fendant was  gnllty  of  negligence.  If  It  be 
urged  that  the  burden  was  on  plaintiff  to  show 
negligence,  the  answer  Is  that  It  did  show 
that  the  company  was  apparently  In  the 
wrong  In  delivering  a  false  telegram.  The  de- 
fendant, charged  with  the  dn^  which,  as  we 
have  seen,  rested  upon  It,  should  have  shown, 
not  only  that  it  was  Ignorant  of  the  falsity 
of  tbe  message,  but  that  it  was  JnstlflBbly  ig- 
norant It  could  not  establish  this  without 
showing  that  the  imposition  iqKm  It  occurred 
notwithstanding  the  use  of  iwc^>er  care  on  Its 
part  The  character,  necescdties.  and  limita- 
tions of  its  bmlnras,  as  wen  as  iti  legulatitnia 
and  modes  of  conducting  U,  were  best  known 
to  It.  In  the  arrangement  and  conduct  of  this 
bnatneas  it  commands  tiie  best  skill  that  can 
be  had,  and  it  Is  peculiarly  in  Its  power  to  de- 
T^Op  and  eqilaln  all  that  should  be  known  to 
court  and  Jut  in  the  determination  of  the 
QuestiODS  like  that  before  ua.  Ryan  t.  Ball- 
way*  anma. 

We  have  said  that  no  showing  was  made 
of  tbe  InqMcactlcablll^  of  making  provision 
against  >nch  frauds.  We  say  this  because  the 
om^oyte  of  the  defendant  who  testified  seem 
to  e^qiress  Qie  (q)inlon  that  such  prDVialon 
could  have  been  made,  and  such  of  their  tos- 
tlmony  as  tends  fb»  ottier  way  is  so  vague  and 
nnaatisfBCtoy  tliat  the  Jury  were  not  bound 
to  acoei>t  it  Whether  or  not  awlndlm  might 
be  aUe  to  drcnmTOtt  the  best  safeguards  that 
conid  bo  oected.  Is  not  the  question.  The  bet- 
ter tbe  saf^narda,  tbe  more  Improbable  that 
mch  frauds  would  be  attempted,  or.  If  at- 
tempted, would  snoeeed.  Tbe  defendant  makes 


good  Its  defense  when  it  shows  that  It  has 
done  all  that  iloe  care  and  foresight  would 
surest,  and,  if  loss  occur  In  spite  of  this,  it 
is  not  liable;  but  without  such  showing,  it 
does  not  appear  to  have  been  Innocent  In  its 
apparently  wrongful  act  by  which  plaintiff 
was  deceived. 
Affirmed. 


HENNE  A  MEYER  v.  MOULTRIE. 

(Supreme  Coart  of  Texas.    Dec.  21,  1903.) 

APPBALi— BNTRT  OF  JUDGMENT  NON  OB- 
STANTB  VEREDICTO-POWER  OF 
COURT  OF  AFPBAI^. 

1.  Under  Rev.  St.  1885,  art  1027.  anthorl&- 
ing  the  Court  of  Appeala.  upon  reversal,  to  ren- 
der such  judgment  as  Uie  court  below  should 
have  rendered,"  the  Coart  of  Appeals  has  pow< 
er  to  render  such  judgment  as  the  evidence  de- 
manda.  though  it  thereby  disregards  a  Terdict 
for  the  appeUee,  whldi,  under  article  1335,  re- 
quiring the  trial  judge  to  enter  judgment  In 
conformity  with  the  verdict  the  court  below 
could  not  have  done. 

Certified  Questions  from  Court  ot  Civil 
Appeals  of  Third  Supreme  Judicial  District 

Action  by  Henue  &  Meyer  against  Paul 
Moultrie.  From  a  Judgment  for  defendant 
plaintiffs  appeal  to  tbe  Court  of  Appeals, 
which  certifies  questions  to  the  Supreme 
Court   Questions  answered. 

E.  A.  Wallace  and  Henderson,  Morrison  A 
Freeman,  for  appellants.  N.  H.  Tracy.  James 
Bass,  and  Moore  &  Moore,  for  appellee. 

BROWN,  J.  These  are  certified  queationa 
from  the  Court  of  Civil  Appeals  for  the  Third 
Supreme  Judicial  District  The  statement 
and  questions  are  as  follows: 

"Appellants,  Henne  &  Meyer,  sued  appel- 
lee, Paul  Moultrie,  on  a  promissory  note  for 
923.45,  with  interest  and  collection  fees,  and 
to  foreclose  a  chattel  mortgage  included  in 
the  same  instrument  with  the  note.  Appel- 
lee pleaded  general  denial,  payment  snd  cer- 
tain connterclalms.  and  In  reconvention  for 
damages.  The  case  originated  in  the  Jus- 
tice's court  but  was  appealed  to  and  tried 
by  the  cotmty  court  and  the  amount  in  con- 
troversy, by  reason  of  appellee's  answer,  was 
sufficient  to  give  this  court  Jurisdiction  on 
appeal.  Upon  trial  In  the  county  court  the 
evidence,  without  contradiction,  showed  the 
execution  and  delivery  of  tbe  note.  There 
was  no  erldoice  to  sustain  appellee's  coun- 
terclaim and  plea  in  reconvention.  The  only 
evidence  to  sustain  the  plea  of  payment  was 
that  certain  snmi  were  paid  by  appellee  to 
appellants,  but  the  undisputed  evidence  show- 
ed that  they  were  properly  applied  ap- 
peUanta  to  other  indebtedness  owing  by  ap- 
p^ee,  and  that  the  note  and  mortgage  sued 
upon  wen^  unpaid.  The  trial  was  before  a 
Jury,  and  we  have  concluded  that  undw  the 
undisputed  evidence  In  the  case  the  lower 
court  should  have  Instructed  a  verdict  for 
plaintiffs  for  the  amount  of  their  note  and  a 
foreclosure  of  their  mwtgage.    The  court 
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boweTer,  antborlzed  tho  Jury  to  consider  tbe 
question  of  payment,  and  the  Jury  returned  a 
general  verdict  for  tbe  defendant  Appel- 
lants presented  a  motion  in  tbe  lower  court 
to  enter  Judgment  In  their  favor  on  the  note 
and  mortgage,  non  obstante  veredicto.  This 
motion  was  overruled,  as  was  also  appel- 
lants' motion  for  a  new  trial,  and  Judgmoit 
was  CTtered  for  the  defendant  Appellants 
have  brought  the  case  to  this  court,  and,  un- 
der proper  assignments,  ask  a  revision  of  tbe 
action  of  tbe  lower  court  In  overruling  their 
motion  to  enter  Judgment  and  also  ask  that 
under  tbe  undisputed  evidence  In  the  case  we 
set  aside  tbe  Judgment  of  tbe  county  court, 
and  render  Judgment  in  their  favor  on  the 
note  and  mortgage. 

"The  power  of  this  court  to  reverse  and 
render  in  such  case  seems  to  be  clearly  stat- 
ed In  tbe  cases  of  H.  &  T.  C.  Ry.  Oo.  et  aL 
T.  Strycbarskl  (Tei.  Sup.)  37  S.  W.  4irs,  and 
Patrick  T.  Smith,  90  Tex.  267,  88  S.  W.  17. 
In  tbe  case  of  Ablowlch  t.  Bank,  67  S.  W. 
79,  4  Tex.  Ot  Rep.  394,  however,  where  tbe 
Jory  found  a  verdict  for  tbe  amount  of  tbe 
note  sued  upon,  and  the  court  rend»ed  Judg- 
ment In  addition  foreclosing  tbe  Hen,  the 
Judgment  was  reversed  and  remanded  by  the 
Supreme  Court  after  having  been  affirmed  by 
tbe  Court  of  Civil  Ap[>eals,  and  the  court 
there  sayi:  'It  Is  not  a  question  whether  the 
pleading  sufficiently  set  out  tbe  Instrument 
aoc  a  question  as  to  whether  the  evidence 
was  sufficient  to  Jaatlfy  a  finding  In  favor  of 
tbe  Hen,  for  these  are  beyond  dispute;  but 
under  the  well-settled  rules  of  this  court  tbe 
trial  court  has  no  power  to  enter  Judgment 
upon  facts  well  pleaded  and  uudlsputably 
proved,  unless  the  issue  presented  and  prov- 
ed has  been  found  by  the  verdict  In  favor  of 
tbe  party  for  whom  Judgment  Is  rendered.* 

"Article  1027,  Rev.  St  1895,  authorized  this 
court  upon  reversal  to  render  such  Judgment 
as  'tbe  court  below  should  have  rendered.' 
kU  view  of  tbe  expressions  in  the  case  last 
cited  and  the  line  of  authoxltlea  siv>p<nting 
It  we  have  doubt  as  to  onr  power  to  set 
aside  a  Judgment  based  upon  a  vadict,  and 
render  Judgment  in  accordance  wltb  the  un- 
disputed evidence  in  the  record.  We  there- 
fore, under  tbA  foregoing  stotemrat  of  facts, 
certify  the  foUowiiv  questions: 

"(1)  Did  the  county  court  have  the  power, 
under  tlie  undisputed  evidence  in  this  caaOb 
upon  tbe  motion  of  appellants,  to  enter  Judg- 
ment in  tbelr  favor  on  tiie  note  and  f  oreelos- 
ing  their  mortgage,  notwithstanding  the  ver- 
dict of  the  Jury  in  favor  of  defendant? 

"(2)  If  that  court  did  not  have  such  power, 
has  tills  court  the  power  to  reverse  said  Judg- 
moit  end  render  Judgment  In  favor  of  ap- 
pellants upon  said  note^  with  fineclosnre  of 
said  mortage?*' 

Tbe  first  question  certified  is  expHdtly  de- 
cided In  tbe  case  of  Houston  &  Texas  Cen- 
tral Railway  Co.  v.  Btrycbarski,  92  Tex.  10, 
87  8.  W.  415,  where  tbe  authorities  are  dted 
to  which  ve  re«pectCuUy  refer  the  honorable 


Court  of  GlvU  Anmals  for  answer  to  tble 

question. 

The  second  question  has  been  decided  tj 
this  court  in  each  of  the  following  cases:  H. 
&  T.  C.  By.  Oo.  V.  Strycbarskl,  before  cited; 
Patrick  V.  Smith,  90  Tex.  267,  88  S.  W.  17; 
Stevens  v.  Masterson,  90  Kan.  417,  30  B.  W. 
292,  021.  In  each  of  the  cases  cited  the  con- 
clusion of  this  court  is  expressed  in  tbe  neg- 
ative form,  but  necessarily  Implies  the  af- 
firmative; that  is,  the  Courts  of  Civil  Ap- 
peals, upon  reversing  Judgmente  of  the  trial 
courts,  may  enter  final  Judgment  when  It  ap- 
pears from  tbe  jevldence  in  tbe  record  that 
one  party,  as  a  matter  of  law.  Is  entitled  to 
such  Judgment,  the  evidence  being  of  such 
conclusive  nature  that  the  trial  coiut.  In  the 
performance  of  itt  duty,  diould  have  di- 
rected a  Judgment  In  favor  of  that  party. 

Upon  the  facts  stated,  tbe  trial  Judge 
should  have  directed  the  Jury  to  return  a 
verdict  for  the  plaintiff,  and,  upon  such  ve^ 
diet.  Judgment  should  have  been  entered  in 
the  trial  court  for  the  plalntUCs.  Theref<»«, 
the  Court  ot  CIvU  Appeals,  upon  reversing 
the  erroneous  verdict  and  Judgment,  has  au- 
thority to  enter  such  Judgment  as  the  trial 
court  ought  to  have  entered  upon  the  facta. 
Rev.  St  1896,  art  1027.  Tbe  language,  "the 
court  shaU  proceed  to  render  such  Judgment 
or  decree  as  the  court  below  should  have  ren- 
dered," does  not  mean  that  the  Court  of  Olvll 
Appeals  Is  restricted  to  entering  such  Judg- 
ment as  tbe  Judge  of  tiie  lower  court  should 
have  rendered  upon  the  verdict  of  tbe  Jury 
in  case  of  a  Jury  trial,  for  that  would  not 
change  the  reeolt  except  where  the  Judge 
had  entered  a  vnrong  Judgment  contrary  to  a 
proper  verdict,  or  In  such  cases  as  might  be 
tried  vritbout  a  Jury.  "Tbe  court,"  as  used 
in  tbe  article  above  cited,  means  the  bo<^ 
organized  to  administer  Justice,  and  includee 
Judge  and  Jury.  Hobart  v.  Hobar^  46  Iowa, 
S08.  After  having  set  ai^e  an  erroneous 
verdict  and  Judgment  tlw  Court  of  Civil  Ap- 
peals Is  enquwfoed  by  artlele  1027,  Rev.  St 
1885,  to  enter  auch  judgment  under  tbe  con- 
ditions named  In  the  article,  as  should  have 
been  rendered  by  the  trial  court  upon  the 
facts  of  the  case.  Article  1880,  Rev.  St  18iJ5. 
requlrea  the  Judge  of  the  trial  court  to  mtec 
Judgment  In  oonformlty  with  tbe  verdict  of 
the  Jury.  In  a  proper  case  the  Judge  may 
direct  tbe  verdict,  but  be  cannot  disregard  a 
verdict  tnuperiy  returned,  snd  give  ancb 
Judgment  as  the  party  la  entifled  to  upon  tbe 
undisputed  evidence.  The  InocnuiBtency  arl^ 
a  out  of  positive  le^slatiTe  enactments 
which  apply  to  Ibe  dbferent  courts.  They 
cannot  be  reconciled  by  construction,  but 
must  be  enforced  by  tiie  courts. 

There  is  no  conflict  between  the  dedslonB 
of  this  court  before  dtad  and  the  case  oC 
Ablowlch  T.  Greenville  National  Bank,  67  S. 
W.  78,  4  Tex.  Ct  Rep.  8M.  In  that  case  tbe 
Court  of  CivU  Appeals  did  not  revwae  the 
Judgment  of  the  district  court  and  rraidar 
such  Judgment  as  the  trial  oonrt  should  ban 
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entsral,  but  afflzmed  tbe  Jadgment  of  tbe  dis- 
trict oonrt  Tbe  Ablowicb  Com  did  not  In- 
TolTe  eltlMr  of  tiM  Quecttooa  certifled,  nor  did 
It  taiTolTe  aaj  Questton  decided  In  eltiier  me 
of  tbe  CAM  dted  1^  ttw  bcmonble  Court  of 
GIyU  Appeals.  In  the  case  at  Ablowldi  t. 
Bank,  ibe  jury  fouDd  against  Ow  mortgage 
Uen,  but  the  district  Jodge  entered  judgment 
for  tbe  anm  fonnd  hj  the  Smj,  and  fore- 
closed tbe  lien,  which  was  not  embraced  In 
the  Terdlet.  We  held  that  to  be  error,  and 
dted  tbe  antbtnltiee  In  that  opinion  to  which 
we  nttx.  That  was  the  only  question  in- 
TolTed  in  tbe  case. 


TINKLE  T.  SWEENEY  et  aL 
(Svpreme  Court  of  Texas.    Dec  10,  1908.) 

INTOXICATINQ   UQUORS  —  DOALBB'S   BOND - 
CONSTRUCTION  OP  STATUTB  —  HINOBS  — 

SALAS— ENTERING  AND  RBMAININQ. 
X.  The  Btatate  requirmg  a  liquor  dealer's  bond 
to  be  conditioned  that  he  will  not  Bell  Uqnor  to  a 
minor,  or  permit  a  minor  "to  enter  and  remain" 
in  hie  saloon,  provided  that  where  the  sale  was 
made  in  good  faith,  and  on  reasonuble  belief 
that  the  person  was  of  fall  age.  there  can  be 
no  recover;,  attempts  to  repress  two  evils— one, 
the  purchase  of  liquors  by  minors ;  and  the  oth- 
er, toe  immoral  isflnence  reaulting  to  them  from 
loitering  in  satoona-and  where  the  entering 
and  remaining  in  a  saloon  were  merely  for  a 
time  sufScierit  to  get  a  drink,  and  the  sale  was 
made  in  good  faith,  on  reasonable  grounds  of 
belief  that  the  peraon  was  of  full  age,  there 
conld  be  no  recovery  on  the  liqaoi-  dealer's 
bond,  though  such  person  was  a  nuiior 

Certified  Qneetlon  from  Court  of  Civil  Ap- 
peals of  Fifth  Sapreme  Judicial  District. 

Action  by  Emily  Tinkle  against  M.  3. 
Sweeney  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Certified  ques- 
tion from  the  Court  of  Olvil  Appeals.  Ques- 
tion answered. 

J.  H.  Bandell,  for  appellant 

OAINES.  O.  J.  This  is  a  certifted  ques- 
tion from  tbe  Court  of  Civil  Appeals  for  tbe 
Fifth  Supreme  Judicial  District.  Tbe  state- 
ment and  question  are  as  follows: 

"Appellant  brought  this  suit  against  M.  J. 
Sweeney,  as  principal,  and  C.  C.  McCarthy 
and  R.  S.  I^egate,  as  sureties,  on  a  liquor 
dealer's  bond,  for  permitting  appellant's  mi- 
DOT  son  to  enter  and  remain  In  said  Swee- 
ney's saloon,  and  for  selling  blm  intoxicating 
liquors.  Tbe  facts  are  that  M.  J.  Sweeney, 
as  a  liquor  dealer,  executed  a  liquor  dealer's 
bond  under  tbe  statute,  with  the  parties 
above  named  as  sureties.  The  minor,  Fred 
Tinkle,  son  of  Emily  Tinkle,  appellant,  was 
onder  twenty-one  years  of  age,  though,  un- 
der tbe  evidence,  tbe  jury  were  authorized 
to  find  that  said  Sweeney,  in  good  faith,  be- 
lieving that  said  Fred  Tinkle  was  twenty- 
one  years  of  age,  sold  to  him  Intoxicating  liq- 
uors. On  one  occasion  said  minor  entered 
Sweeney's  saloon  for  tbe  purpose  of  getting 
a  check  cashed.  When  tbe  check  was  cash- 
ed, he  bought  a  drink  of  liquor,  paid  for  it, 
77  S.W.-39 


and  went  out  On  two  other  occasions  said 

ndsor  entered  said  saloon,  bought  drinks, 
and  ramalned  only  long  enough  to  get  the 
diink,  and  then  went  ont 

"The  forcing  atates  all  tiie  facta  wlilch 
we  deem  necessair  for  tbe  submission  of  the 
question  hereafter  to  follow.  On  tbe  issue 
ivesented,  there  seems  to  be  a  conflict  be- 
tween the  decision  of  the  Court  of  Oivil  Ap- 
peals for  the  Third  District  and  that  of  the 
First  District  See  Cox  t.  Thompson,  75  S. 
W.  819,  7  Tex.  Ot  Bep.  577,  and  Quails  t. 
Sayles,  18  Tex.  OIt.  App.  400,  45  S.  W.  838. 

"Qu^tton:  Do  the  facts  In  either  case,  as 
above  stated,  show  a  breach  of  tin  condition 
in  the  liquor  dealer's  bond  which  prohibits 
the  liquor  deal«  from  allowing  a  minor  to 
enter  and  remain  in  his  place  of  business?" 

We  are  of  opinion  tliat  the  answer  should 
be  In  the  negative.  So  far  as  bears  upon  tills 
question,  the  condition  in  the  bond  as  re- 
quired by  the  statute  Is  that  principal  or 
principals,  as  tbe  case  may  be,  "will  not  sell 
or  permit  to  be  sold  in  his  or  their  house  or 
place  of  business  •  •  •  any  spirituous, 
vinous  or  malt  liquors  or  medicated  bitters 
capable  of  producing  intoxication  to  any  per- 
son under  the  age  of  twenty-one  years 
*  *  *  and  that  be  or  they  will  not  permit 
any  person  under  the  age  of  twenty-one 
years  to  enter  and  remain  in  such  bouse  or 
place  of  business  *  *  •  provided,  that 
where  the  sale  Is  made  in  good  faith,  with 
the  belief  that  the  minor  was  of  age  and 
there  is  good  ground  for  such  belief,  that 
shall  be  a  valid  defense  to  any  recovery  on 
such  bond;  and  provided  further,  that  where 
the  Bale  to  an  habitual  drunkard  is  made  In 
good  faith,  with  the  belief  that  he  was  not 
an  habitual  drunkard,  and  there  Is  good 
ground  for  such  belief,  that  shall  be  a  valid 
defense  to  any  recovery  on  such  bond."  To 
constitute  a  breach  for  a  sale,  merely.  It 
must  take  place  In  the  house  or  place  of  busi- 
ness where  the  liquor  Is,  and  of  necessity  Im- 
plies that  the  minor  must  enter  where  tbe 
liquor  Is  sold.  It  Is  clear,  also,  that  some 
definite  period  of  time  must  be  occupied  in 
making  the  sale,  and  that  he  must,  in  one 
sense  of  the  term,  remain  during  the  time 
necessary  to  complete  the  transaction.  If, 
therefore,  remaining  In  the  latter  sense  is  a 
breach  of  the  condition  of  the  bond.  It  fol- 
lows that  the  same  transaction  must  constl- 
tute  two  breaches  of  the  obligation,  and  also 
that  if  the  dealer  has  acted  in  good  faith, 
and  upon  tbe  reasonable  belief  that  the  mi- 
nor is  of  full  age,  be  is  not  liable  by  reason 
of  tbe  sale,  but  is  liable  because  be  permit- 
ted the  minor  to  remain  while  tbe  sale  was 
being  made.  The  Legislature  has  the  powei- 
to  make  an  unreasonable  law,  and,  where  the 
Intention  to  do  so  Is  manifest,  tbe  courts 
must  give  it  ^ect;  but  where  a  statute  ad- 
mits of  two  constmctlons,  one  of  which  Is 
reasonable  and  conslatent  with  its  provisions, 
and  tbe  other  not  we  are  of  opinion  that 
the  former  should  prevail.  Tbe  wort  "rs* 


Digitized  by 


Google 


610 


77  SOUTHWBjSTBBN  BKPOBTEB, 


(Tex. 


main"  is  not  confined  to  the  restricted  senae 
above  indicated.  The  definitions  of  the  word 
as  given  in  Webster's  International  Diction- 
ary are:  "(1)  To  staj  beblnd  after  otbezs 
hare  withdrawn.  *  *  *  ^  To  continne 
unchanged  In  place;  *  *  *  to  abide;  to 
stay;  to  endure;  to  last**  According  to  the 
authority  named,  its  synonymB  are:  *^ 
continne;  to  stay;  wait;  tarry;  rest;  bo- 
Jonm;  dwell;  abide;  last;  endure."  In  Bald- 
win T.  Ely,  66  Wis.  188,  28  N.  W.  302,  the 
Supreme  Court  of  Wisconsin  say,  "The  word 
*renialn*  presupposes  and  implies  something 
tbat  exists  or  continues  after  some  other 
time  or  event**  It  Is  quite  clear,  therefore, 
aa  we  think,  that  by  saying  **remaln"  the 
Leglslatoie  may  have  meant  something  more 
than  staying  during  the  length  of  time  em- 
ployed In  making  the  sale.  A  penalty  was 
provided  for  making  the  sale.  Why  make 
another  for  remaining  during  the  time  the 
sale  waa  beli^  made?  It  seems  to  ns  tbat 
this  was  not  intended,  but  that  the  Legisla- 
ture considered  that  there  were  two  evils 
whlcb  ought  to  be  repressed— one,  the  pur- 
chase of  Intoxicating  Hqnors  by  minors;  and 
the  other,  the  Immoral  Infioence  resnltlng  to 
them  from  tarrying  or  loitering  in  the  place 
where  such  llguorB  are  sold.  If  the  con- 
Btmctlon  be  that  It  waa  not  Intended  to  affix 
a  penalty  for  permitting  a  minor  to  enter  and 
to  remain  merely  while  making  a  purchase. 
In  addition  to  the  penalty  for  making  a  sale, 
we  can  see  a  reason  why  a  distinction  waa 
made  between  a  sale  to  a  mioor,  and  permit- 
ting a  minor  to  remain,  with  respect  to  the 
good  faith  and  belief  of  the  dealer  that  he  Is 
of  full  age.  It  may  have  been  thought  that 
the  hurry  of  business  should  excuse  the  deal- 
er for  making  a  mistake  as  to  the  age  of  the 
minor,  while,  if  he  tarried  or  loitered  In  the 
place  after  the  sale  was  complete,  or  If  he 
BO  tarried  or  loitered  without  making  a  pur- 
cbase,  the  same  reason  for  excnslng  him 
would  not  exist  We  are  aware  that  this 
does  not  quite  account  for  the  apparent  In- 
consistencies in  the  statute.  For  example 
we  have  held,  with  reference  to  a  sale  of 
liquor  to  a  student,  the  good  faith  of  the 
dealer  is  no  excuse.  Peacock  v.  Liniburger, 
95  Tex.  258,  66  S.  W.  7tt4.  In  that  case,  as  In 
the  case  of  a  mlnor*a  enteriog  and  remaining, 
he  must  know  the  fact,  or  take  the  chance  of 
Incurring  the  penalty.  It  may  be  that  In 
making  the  proviso  as  to  good  faith  In  a  salt; 
to  a  minor  or  to  an  habitual  drunkard,  the 
Legislature  did  not  consider  the  propriety  of 
a  similar  provision  as  to  a  sale  to  a  Btudent 
or  it  may  be  tbat  th^  acted  upon  some  con- 
sideration which  does  not  now  suggest  It- 
self to  our  minda.  But  the  conditions  In  the 
bond  required  to  be  executed  in  relation  to 
a  sale  to  a  minor  and  as  to  permitting  a 
minor  "to  enter  and  remain,*'  are  so  closely 
connected  In  the  subject-matter,  as  well  as  In 
the  context  of  the  statute,  that  the  question 
of  making  a  distinction  between  the  two 
could  hardly  have  been  overlooked. 


This  precise  question  has  Just  been  under 
consideration  by  us  In  ttie  case  of  Biinter  v. 
State.  76  S.  W.  812,  8  Tex.  Ot  Bep.  2M,  upon 
an  application  for  writ  of  error  by  the  state. 
There  the  Oonrt  of  Civil  Appeals  tm  the  Sec- 
ond Supreme  Judiidal  District  held  in  ae- 
coidance  with  our  railng  in  ttw  present  case, 
and  we  have  this  day  refused  the  writ  of 
error.  The  Court  of  (Svll  Appeals  for  the 
TUrd  Suprone  Jndl<Aal  IHstrlet  In  Cox  v. 
Thompson,  75  B.  W.  819,  7  Tex.  Ct  Bep. 
677,  made  the  same  ruling,  but  no  writ  of 
ror  was  applied  fbr  In  that  case.  Ttia  case 
of  Quails  V.  Sayles,  18  Tex.  OlT.  App.  400, 
45  S.  W.  839,  Is  distinguishable  In  its  facts, 
but  whether  it  may  be  distinguished  on  prin- 
ciple we  need  not  here  determine. 


HABBIS  T.  STATBL 
(Court  of  Criminal  Appeals  of  Texas.   Dec.  X 

1903.) 

CARRTINO  OONCOALBD  WEAPON  B— TRAVELER 
—EVIDENCE. 
1.  In  a  proaecDtion  for  carryiDg  a  pistol,  evi- 
dence that  defendant  had  gone  a  short  distance 
from  one  county  to  another  was  not  snfficient 
to  require  a  charge  defining  a  traveler,  in  the 
absence  ot  any  showing  that  defendant  was  go- 
ing from  or  returning  home,  or  that  he  had  any 
home. 

Appeal  from  Polk  County  Court;  A.  B. 
Green,  Judge. 

Blljah  Harris  was  convicted  of  unlawfully 
carrying  a  pistol,  and  amieals.  Afllrmed. 

F.  Campbell,  for  appellant  Howard  Mar- 
tin, Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON',  J.  Appellant  was  convict- 
ed of  unlawfully  carrying  a  pistol,  and  fined 
925;  hence  this  appeal. 

The  Asalatant  Attorney  General  has  filed 
a  motion  to  dlamlBS  the  appeal  on  account  of 
an  alleged  defective  recognizance.  We  have 
examined  the  recognizance,  and  It  la  In  sub- 
stantial compliance  with  article  887,  Code 
Crlm.  Proc.  1896. 

Appellant  contends  tbat  the  court  com- 
mitted an  error  In  charging  on  appellant's 
right  to  carry  a  pistol  If  he  had  been  threat- 
ened and  was  in  apprehension  of  danger. 
We  agree  with  the  contention  of  appellant  In 
this  respect,  to  wit  that  there  was  no  evi- 
dence to  have  required  the  court  to  chaise 
on  this  phase  of  defense;  yet  we  fall  to  see 
how  such  a  charge  could  have  Injured  appel- 
lant 

He  alBO  complains  that  the  court  should 
have  acquitted  him  on  the  ground  that  he 
was  a  traveler.  The  court  Instructed  the 
Jury,  In  general  terms,  if  they  believed  he 
was  a  traveler,  to  acquit  him.  However, 
appellant  contends  that  the  court  ahould 
have  given  his  special  requested  charge  de- 
fining what  a  traveler  vras,  and.  If  they  be- 
lieved he  was  carrying  a  pistol  for  a  tem- 
porary purpose,  going  to  his  home  from  one 
county  to  another,  to  acquit  him  on  the 
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gronnd  tbat  he  was  a  traveler.  In  reBponse 
to  appellant's  proposition.  It  la  safflclent  to 
state  that  the  burden  of  proving  this  de- 
fense waa  on  appellant,  and.  In  oor  oi^nlim, 
the  evidence  does  not  lalae  the  defense  at 
aU.  The  most  tbat  can  be  aald  la  that  he 
had  gone  a  short  distance  from  one  county 
to  another,  but  there  Is  no  proof  that  he  was 
going  home  or  returning  from  home.  For 
angbt  that  appears,  he  had  no  home.  There 
was  no  evidence  to  authorize  or  require  the 
requested  charge  to  be  glvw.  Blackwell  t. 
State,  81  Tex.  Cr.  B.  476,  31  S.  W.  880. 

There  being  no  error  In  the  record,  the 
judgment  la  affirmed. 


KIPPBR  V.  STATB.* 

(Cooft  of  Criminal  Appeals  of  Texas.   Dec  9, 

1803.) 

HOHICmE-CONTINTJANCE  — DIUGBNCB  —  MA- 
TERIALITY OF  HVIDHINCB  —  EVIDBNCB  —  AD- 
USSIBILITT  —  RBS  QBSTM  —  CONSPIRAGT  — 
WITNESSES  —  IHPEACHMBNT  —  CROSS-EX- 
AMINATION —  REDIRECT  EXAMINATION  —  IN- 
STRUCTIONS—WEIGHT  OP  EVIDENCB— APPLI- 
CABIUTY  TO  EVIDENCB— ASSAULT— SECOND 
DBORBB  HURDBR  —  APPEAL  —  AfBIONMBNTS 
OF  BRBOR-QUasnONS  PRHBNTBD-nPaBJU- 
DICIAL  ERROR. 

1.  In  a  pcoBecntlon  for  murder,  a  gecood  ap- 
plication for  a  continuance  for  the  absence  of  a 
witness  was  properly  dMiled  where  it  did  not 
■npesr  that,  after  the  indictment  was  present- 
ed, tiie  witness  was  Bummooed,  and,  while  the 
deposItiooB  of  the  witness  were  forwarded  to 
the  place  where  he  was,  it  was  not  shown  that 
any  funds  were  forwarded  with  the  same,  or 
that  the  witness  actaally  resided  at  the  place 
where  the  depositions  were  sent,  but  it  was 
merely  stated  that  defendant's  friends  provided 
all  necessary  funds  to  pay  the  expenses,  and 
where  the  only  excnse  for  want  of  diligence 
was  tbat  witness,  who  had  been  a  soldier,  was 
discharged  and  denied  re-enllstment,  and  that 
defendant  had  been  unable  to  locate  bim  until 
the  time  tbat  he  sent  the  depositions. 

2.  In  a  prosecution  for  morder,  evidence  pro- 
pfwed  to  be  introduced  in  an  application  for  a 
contlenance  was  not  material  where  what  was 
to  be  proven  by  the  absent  witness  was  merely 
in  impeachment  of  testimony  of  a  witness  who 
stated  that  he  ioolced  from  the  window  on  the 
morning  after  the  homicide,  and  saw  defendant 
taking  off  hfs  fatigue  trousers;  the  effect  of  the 
absent  witness'  testimony  being  that  he  was 
present  with  such  witness,  and  that  he  did  not 
go  to  the  window. 

S.  In  a  prosecution  for  murder,  the  fact  that 
the  oames  of  Jurors  for  the  regular  term  were 
not  placed  in  the  box  from  which  the  names  of 
jurors  on  the  special  venire  were  drawn  was 
not  prejedidal  to  defendant — conceding  that  the 
names  of  such  jurors,  who  had  served  In  a  for- 
mer trial  against  defendant  and  in  trials  against 
his  codefendants.  should  have  been  placed  m  the 
box — where  there  was  no  snggestion  that  the 
list  was  not  drawn  fairly,  or  tbat  defendant 
was  deprived  of  any  rights. 

4.  Where  the  state's  testimony  was  to  the  ef- 
fect tbat  the  homicide  was  committed  in  the  at- 
tempted rescue  of  one  of  defendant's  compan- 
ions from  jail,  evidence  that  such  person  had 
been  arrested  for  drunkenness  was  not  proof  of 
another  offense,  bat  was  a  part  of  the  res 
gestie,  as  the  occasion  of  the  rescue. 

5.  In  a  prosecution  for  murder  committed  In 
the  attempted  rescue  of  one  of  defendant's  com- 
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e anions,  evidence  that  such  companion  bad 
een  jailed  for  a  petty  offenw,  like  drunken- 
ness, was  not  prejudidal  to  defendant;  and 
likewise  the  disposition  of  the  case  against  bim 
was  immaterial. 

0.  In  a  prosecution  for  murder.  It  was  com- 
petent for  a  witness  to  state  his  opinion  as  to 
the  distance  between  two  places,  and  the  time 
of  the  occurrence  relative  to  which  he  was  tea* 
tiding. 

7.  In  a  prosecution  for  murder  committed  by 
soldiers  In  an  attempt  to  rescue  a  companion 
who  had  been  jailed,  it  was  competent  for  the 
state  to  show  that,  at  a  certain  hour  of  the 
night  of  the  homicide,  witness  observed  a  body 
of  men.  of  about  the  number  that  were  Impli- 
cated with  defendant  in  the  transaction,  on 
their  way  from  the  post  whoe  they  were  sta- 
tioned to  the  scene  of  the  homicide,  and  also 
as  to  such  men  returniug  towards  the  post  In 
the  morning,  even  tbougli  defendant  was  not 
identified  as  of  the  number. 

8.  In  a  prosecution  for  mnrder  committed  by 
soldiers  In  rescuing  an  Imprisoned  companion, 
evidence  as  to  acte  of  defendant  and  his  co- 
conspirators In  the  rescue  when  they  returned  to 
the  post  in  tlie  morning  after  the  homicide,  la 
disposing  of  tlieir  guns,  their  clothes,  etc.,  was 
admisaible  as  part  of  the  res  gestie. 

9.  In  a  prosecution  for  murder.  It  was  compe- 
tent tor  the  state  to  prove  by  an  officer  in  the 
company  to  which  defendant  belonged  that  the 
district  attorney  hnd  given  witness  authority  to 
o£Eer  immunity  frum  punishment  to  any  person 
who  would  disclose  the  facta  with  refereuce  to 
the  murder:  such  testimony  being  adduced  on 
re-examination  after  dmllar  questions  had  been 
asked  of  him  on  cross-examination. 

10.  In  a  prosecution  for  murder  committed  by 
soldiers,  it  was  proper  for  the  court  to  permit 
an  ofQcer  In  the  company  to  whldi  defendant 
beloneed  to  explain  how  he  paid  $S  toward  the 
prosecution. 

11.  In  a  prosecution  for  mnrder,  defendant  was 
not  prejudiced  by  questions  asked  of  his  wit- 
ness relative  to  his  attempt  to  get  some  one  else 
to  lie  Id  regard  to  defendant's  case,  where  the 
answers  to  such  questions  were  in  the  negative. 

12.  In  a  prosecution  for  murder,  cross-examina- 
tion of  one  of  defendant's  witnesses,  showing 
that  he  had  been  convicted  In  one  county  for 
complicity  in  the  crime,  and  that  the  case 
against  him  had  been  dismissed  in  another 
county,  was  oonqwtent  for  purposes  of  impeach- 
ment. 

13.  In  a  prosecution  for  murder.  It  was  proper 
for  the  state,  on  cross-examination  of  a  witness 
who  bad  testified  that  he  bad  taught  school  nt 
the  post  at  which  defendant  was  quartered,  and 
had  loaned  money  to  the  soldiers,  to  show  the 
rate  at  which  he  loaned  money. 

14.  Aq  objection  to  evidence  as  immaterial  does 
not  raise  any  question  on  appeal. 

16.  The  fact  that  a  witness  for  defendant  in  a 
prosecution  for  murder  was  contradicted  by  two 
of  the  state's  witnesses  does  not  authorize  proof 
of  his  veracity,  where  It  was  not  shown  that  he 
was  a  stranger  In  the  locality  of  the  trial. 

16.  Dedantions  of  deceased  to  the  efEect  that 
"they  have  got  me,"  soon  after  the  homiddo, 
are.  In  a  prosecution  therefor,  harmless  to  de- 
fendant. 

17.  la  a  prosecution  for  murder,  It  was  compe- 
tent for  the  state,  on  redirect  examination,  to 
show  that  a  witness  had  previously  made  state- 
ments corroborating  his  testimony  delivered  on 
the  stand,  and  the  circumstances  connected 
therewith,  after  It  had  been  shown  on  cross- 
examination  by  defendant  that  witness  had 
made  different  statements  and  testified  differ- 
ently In  reference  to  the  transaction, 

18.  In  a  prosecntlon  for  murder,  testimony  as 
to  a  conversation  between  one  of  defmdant's 
accomplices  and  a  witness  to  the  effect  that  the 
former  wished  the  latter  **to  be  doubtful"  in 
reference  to  something  about  the  case  was  ad- 
missible 
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19.  In  a  prosecntion _tor  murder, 

that  fmpeaching  testimonj  was  admitted  solely 
for  the  purpose  of  aiding  the  jury  in  passing  on 
the  credibility  of  the  witnesses,  and  in  det»- 
minlng  the  weight  to  be  attached  to  th^  eri- 
dence.  was  not  a  charge  on  the  weia^t  of  the 
testimony. 

20.  The  conrt  was  not  required  to  give  special 
inntmctions  relative  to  the  impeachment  of  one 
n-ituess  by  another  when  such  witnesses  mere- 
ly (*antradlcted  each  other  in  their  original  tes- 
tiiiioDy  aa  to  certain  tacts. 

21.  The  coort  was  not  required  to  Instruct  spe- 
cially as  to  the  testimony  of  one  witness  to  the 
effect  that  another  witness,  whom  defendant 
had  attempted  to  impeach,  had  made  the  same 
statements  to  bim  that  he  made  on  the  trial. 

22.  Id  a  prosecution  for  murder,  there  was  no 
occasion  for  an  iustmction  that  the  jury  could 
not  convict  of  an  assault  with  intent  to  murder 
where  the  evidence  was  of  a  conspiracy  to  re- 
lease a  companion  of  the  defendant  and  hts  ac- 
complices from  jail,  and  the  killing  was  actual* 
ly  accomplished  in  the  furtherance  of  tJiat  con- 
spiracy. 

23.  In  a  prosecution  for  murder,  there  was  no 
occasion  for  a  charge  on  the  acts  of  otber  con- 
spirators in  the  absence  of  defendant,  where 
the  testimony  on  the  part  of  the  state  was  pos- 
itive that  defendant  was  present  with  the  oth- 
er conspirators  and  participated  in  the  homicide, 
and  the  court  gave  a  sufficient  charge  on  prin- 
c^ali. 

24.  An  assignment  of  error  that  iJie  coort  fail- 
ed to  define  ''implied  malice"  does  not  raise  the 
question  of  failure  of  the  court  to  charge  on 
murder  in  the  second  degree. 

25.  In  a  prosecntion  for  murder,  the  testimony 
of  the  state  was  of  a  conspiracy  formulated  by 
soldiers  in  order  to  release  a  companion  from 
jail;  that,  In  furtherance  of  that  conspiracy,  de- 
fendant and  his  accomplices  procured  axes  and 
rifies,  mounted  bicycles,  and  deliberately  rode  to 
the  jail:  that,  whne  some  stood  on  the  outside, 
others  entered  the  Jail;  that,  as  soon  aa  they 
were  resisted,  they  opened  fire  on  the  jailer 
both  from  within  and  witbont  the  jail,  inflicting 
uiM)u  him  mortal  wounds,  resulting  in  death. 
Defendant's  evidence  tended  towards  the  estab- 
lishment of  an  alibi,  solely,  and  no  defense  was 
made  on  the  theory  of  passion  or  excitement. 
Ecltl,  that  there  was  no  occasion  for  an  instruc- 
tion on  ranrder  in  the  second  degree. 

Brooks,  dissenting. 

Appeal  from  District  Court,  pallu  Conntr; 
Ghas.  F.  Clint,  Jndge. 

John  Kipper  was  convicted  of  murder  In 
tbe  first  degree,  and  appeals.  Affirmed. 

P.  M.  Stiiie,  Albert  Walker,  and  R.  a  Al- 
len, for  appellant,  ^nrard  Martin,  Awt 
At^.  Oct.,  for  the  State. 

HH^DEBSON,  J.  Appellant  was  convict- 
ed of  murder  In  tbe  first  degree,  and  bis 
punishment  assessed  at  confinement  In  the 
penitentiary  for  life;  hence  this  appeal. 

There  are  about  75  bills  of  exceptions  In 
this  record— some  of  them  are  quite  iengtby, 
and  a  great  many  xxpon  questions  that  are 
absolutely  unimportant,  or  that  have  fre- 
quently heretofore  been  decided  adversely  to 
appellant  As  to  some  of  tbe  propositions 
contained  in  tbe  bills,  a  number  contain  the 
same  question.  In  effect  Really  all  that  Is 
Important  could  have  been  condensed  and 
put  Into  a  dozen  bills  of  exertions.  In  dis- 
cussing tbe  Questions  presented  In  these  nu< 
merous  blllip  we  will  oondense  as  far  as  poe- 


stble,  treating  only  sndi  matter  as  we  deem 
necessarr;  and,  If  any  question  la  omitted, 
it  may  be  eonddered  tbat  we  do  not  deem 
the  exception  takra  ot  any  Bigniflcancev  so 
far  aa  the  appeal  is  concerned. 

On  the  trial  the  state  relied  on  mnvder  In 
the  first  degree;  claiming  tbat  the  bomlclde 
was  committed  In  pursuance  of  a  conaplmcy 
or  agreement  on  the  part  of  appellant  and 
some  eight  companions,  all  of  whom  at  tbe 
time  were  colored  soldiers  belonging  to  Com- 
pany A,  Twenty-Fifth  Regiment,  stationed 
at  Ft  Bliss,  some  fire  miles  northeast  from 
Bl  Paso.  Tbe  state  showed,  substantially, 
tbat  the  conspirators  were  appellant  Kipper, 
a  sergeant  in  said  company;  Geo.  McElroy, 
Wm.  H.  Powell,  and  JTae.  H.  Hull,  corporals; 
Davis,  BobOTts,  Carroll,  Wrlgbt  and  Elazer. 
who  were  privates.  That  on  the  eraiing  of 
the  10tb  of  February,  1900,  Samuel  Dyson, 
a  member  of  said  company,  was  arrested  by 
a  policeman  on  tbe  streets  of  E)  Paso  on  a 
charge  of  being  dmnk  and  disorderly,  and 
Imprisoned  In  the  city  JalL  Some  time  about 
2  o'clock  on  the  morning  of  February  17th, 
appellant  and  Davis  went  to  the  Jail  In  or- 
der to  get  Dyson  out  They  did  not  suc- 
ceed. It  Is  tb«i  shown  Qiat  appellant  and 
bis  companion  returned  to  the  post  at  Ft 
Bliss,  riding  bicycles;  that  they -aroused  tbe 
otber  parties  beretofore  named,  and  they  all 
procured  arms,  getUng  Krag^o^nson  rifles 
and  ammunition;  also  two  axes  out  of  tbe 
barracks;  declaring  tbat  they  Intended  to 
go  to  town  (El  Paso)  and  release  I>yBon,  who 
was  confined  tn  jail.  They  rode  on  their  bi- 
cycles to  town.  Two  of  the  party,  to  wit. 
Elazer  and  Wright  dropped  out  on  tbe  way. 
Tbe  others  proceeded  to  the  jail,  where  Dy- 
son was  confined.  Some  of  them  entered 
the  jail.  The  jailer.  Blacker,  was  aroused, 
and  also  deceased.  Newton  Stewart'  a  police- 
man, and  immediately  tbe  firing  b^an,  both 
on  the  Inside  and  outside  of  the  jail.  Blacks 
relates  that  be  was  aroused  by  bearing  the 
scutUe  of  feet  in  the  front  office,  be  sleeping 
in  the  room  back  thereof;  that  be  immedi- 
ately waked  up,  and  saw  a  negro  soldier 
standing  in  tbe  front  office,  back  of  the  desk; 
tbat  he  grabbed  his  idstol.  which  was  lying 
by  bis  side,  and  shot  at  tbe  negro.  The  party 
retreated,  and  he  (witness)  Immediately  left 
tbe  building  through  a  window.  In  tbe  mean- 
time there  was  shooting  In  the  front  office 
and  on  the  outside.  Deceased,  Stewart  was 
In  the  front  office;  and  after  tbe  mSl^,  when 
witness  returned  to  the  office,  be  found  Stew- 
art down  on  tbe  floor,  suffering  from  two 
gunshot  wounds,  one  In  the  front  and  one  in 
the  shoulder.  There  vrere  several  bullet  boles 
In  the  front  office,  and  one  or  two  bullet 
holes  through  the  front  window.  Tbe  facts 
tend  to  show  that  one  of  the  shots  fired 
tbrougb  tbe  window  must  have  struck  de- 
ceased, Stewart.  This  occurred  between  4 
and  5  o'clock  In  tbe  morning.  After  other 
parties  gathered.  Corporal  Hull  was  found 
dead  in  the  street,  near  tbe  Jail,  caused  tran 
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a  gimBhot  wonod,  and  four  or  Are  Krag-Jor- 
gGDBon  rifles  were  found  In  and  around  the 
laU,  and  two  axes,  all  belonging  to  the  gor- 
ernment  station  at  Ft  BUss.    In  order  to 
connect  appellant  witb  the  homicide,  the 
state  made  ose  of  the  testimony  of  Powell, 
one  of  the  accomplices;  and  In  support  of 
his  testimony  as  to  what  was  done  by  the 
consplratois,  and  as  to  the  presence  of  ap- 
pellant at  the  time,  a  number  of  circumstan- 
ces, coming  through  other  witnesses,  were  i 
shown.   Appellant  pleaded  "Not  guilty,"  and  , 
relied  mainly  on  an  alibL  This  Is  a  snfflclent  | 
statement  of  the  case  In  order  to  discuss  the  ' 
Issues  presented.  | 
Appellant  made  a  motion  for  continuance  | 
on  account  of  the  absence  of  Grant  Bryant, 
who  was  alleged  to  reside  In  Davidson  coun-  ' 
ty,  Tenn.  We  will  state  here  that  defendant 
was  Indicted  In  Bl  Paso  county  on  April  6, 
1900,  and  was  tried  at  the  April  term  of  said 
court   Said  witness  was  sabpcenaed  at  said  \ 
trial,  and  testified.   The  case  was  appealed  I 
to  this  court  and  was  reversed  and  remand-  | 
ed.   62  S.  W.  420,  2  Tex.  Ot.  Rep.  4U.  At 
the  April  tmn.  1900,  of  the  district  court  of 
Gl  Paso  county,  said  case  waB.dtsml8sed,  and 
defendant  reindicted.    Subsequently,  at  the 
June  term,  1900,  the  venue  was  clianged  to 
Dallas  county.  It  does  not  appear  that  after 
the  second  Indictment  was  imsented,  said 
witness  was  summoned  In  this  ca8&  Appel- 
lant attempts  to  excuse  the  want  of  diligence 
by  reciting  that  the  witness  was  discharged 
and  denied  re^nllstment  about  this  time  In  | 
tbf  company;  that  he  left  Bl  Paso,  and  the  ! 
commandant  or  parties  at  the  post,  Inter-  { 
fered  with  appellant  securing  Jurisdiction  of  i 
E>ald  witness,  and  that  he  had  since  been  un-  ! 
able  to  find  out  where  the  witness  was,  until  ^ 
about  the  time  of  the  convening  of  court  In  ; 
Dallas,  ta  August,  1901,  when  he  propounded  ; 
Interrogatories  to  him,  and  forwarded  them  I 
to  Nashville,  Tenn.    We  do  not  believe  the  ' 
facts  related  show  sufOdent  diligence  on  the  | 
part  of  appellant  to  ascertain  the  where- 
abouts of  said  witness  during  the  Interim  be- 
tween the  dismissal  of  the  first  case  and  the 
trial  of  the  second  at  Dallas.    Moreover,  In 
this  connection,  It  is  not  shown  that  this  is 
the  first  application  for  continuance.   A  pre- 
vious application  had  been  made  at  the  first 
trial  of  the  case  at  Dallas,  there  having  been 
two  trials  of  the  case  there;  the  first  trial 
having  occurred  about  the  last  of  Jaly,  and 
the  Jury  having  been  discharged  for  failing  to 
agree.   At  that  time  an  application  for  con-  < 
tinnance  was  made,  and  this  Is  the  second  ap- 
plication, and  must  be  treated  as  such.   It  is 
shown  that  the  depositions  of  said  witness 
were  forwarded  to  Nashville,  Tenn.,  on  the 
8th  or  9th  of  August,  but  it  Is  not  shown  in 
that  connection  that  any  funds  were  for- 
warded with  same.   It  is  merely  shown  that 
defendant  stated  bis  friends  provided  and 
furnished  all  necessary  funds  to  pay  the  ex- 
p^ise  of  taking  said  depositions.    There  la 
no  Aowing  in  this  qnillcation  that  said  wit- 


ness really  resided  In  Davidson  county,  Tenn. 
It  does  not  occur  to  us  that  there  was  suffi- 
cient diligence  shown  to  have  entitled  him  to 
a  continuance  on  a  first  motion— much  less, 
a  second.  Moreover,  It  does  not  occur  to  ua 
that  the  testimony  of  said  witness  was  ma- 
terial. What  he  proposed  to  prove  by  him 
was  in  Impeachment  of  the  witness  Henry 
Freeman  as  to  what  Henry  Freeman  testi- 
fied In  regard  to  seeing  appellant  taking  off 
his  fatigue  trousers  on  the  morning  of  the 
17th  at  the  empty  barracks  at  Ft.  Bliss;  said 
witness  Freeman  having  testified  for  the 
state  that  he  looked  from  the  window  on  the 
east  side  of  the  hospital  building.  In  the  north 
end  of  said  building,  and  saw  Kipper  at  the 
canteen,  or  empty  barracks,  pulling  off  his 
trousers,  about  6  o'clock  In  the  morning  of 
the  17th  of  February.  Appellant  says  be  ex- 
pects to  prove  by  tbe  absent  witness  that  be 
was  present  with  said  Freeman  In  the  hos- 
pital building,  and  that  he  did  not  go  to  the 
window  and  look  out.  However,  In  addition 
to  this,  appellant  stated  be  expected  to  prove 
that  said  witness  went  to  the  window  him- 
self, looked  out,  and  recognized  tbe  party 
whom  Freeman  testified  about  to  be  one  El- 
mo Sears,  a  private  In  said  Company  A,  and 
not  Kipper.  In  this  connection,  we  would 
ol»erve  that  appellant  Introduced  Sims,  who 
testified  that  Freeman  did  not  go  to  the  win- 
dow and  look  out,  as  be  swore.  So,  this  be- 
ing the  second  application,  tbe  testimony 
would  be  cumulative  as  to  that  matter.  But 
thia  witness  himself  testifies  that  he  went  to 
the  window  and  looked  out  and  he  took  the 
man  to  be  Kipper.  So  that,  we  take  It  ap- 
pellant could  not  reasonably  expect  his  wit- 
ness to  testify  to  the  tacts  stated,  and.  If  he 
did.  It  was  not  probably  true.  Consequently 
we  do  not  believe  tbe  court  erred  In  over^ 
ruling  appellant's  anillcatlon  for  contlnn- 
ance. 

In  tbe  second  bill  of  exceptions,  appellant 
complains  that  the  court  refused  to  order  a 
special  venire  of  ISO  Jurors  as  requested  by 
him.  but  Instead,  ordered  only  100.  No  in- 
Jury  Is  shown  to  have  resulted  to  appellant 
from  this.  Nor  Is  any  error  shown  In  the  In- 
structions of  the  court  to  tbe  sheriff  In  sum- 
moning talesmen. 

Complaint  is  made  as  to  the  method  of 
drawing  the  Jury  out  of  the  box  by  tbe  clerk. 
This  question  seems  to  have  been  raised  after 
the  original  venire  was  exhausted,  and  only 
two  Jurors  had  been  selected,  at  the  time 
when  special  talesmen  had  been  brought  In. 
Appellant's  attorneys  say  that  they  first  dis- 
covered the  names  of  the  Jurors  for  the  term 
were  not  placed  In  the  box  when  the  clerk 
drew  out  the  special  venire.  It  Is  shown  by 
tbe  court  In  his  explanation  to  the  bill,  that 
the  names  not  placed  in  the  box  were  the 
names  of  Jurors  who  had  served  In  appel- 
lant's former  trial  at  the  same  term  and 
venires  drawn  for  two  of  bis  codefendants. 
Leroy  Roberts  and  W.  H.  Davis.  It  does  not 
occur  to  us  that  this  action  of  the  court  was 
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calculated  to  affect  Hppellant  Injuriously, 
even  If  It  be  conceded  that  the  jurors  who 
had  served  In  appellant's  former  case  and 
In  two  cases  against  his  codefendants  should 
have  heen  placed  in  the  box,  Tbere  Is  no 
suggestion  that  the  list  of  Jurors  was  not 
drawn  fairly,  or  that  appellant  was  deprived 
of  any  right  by  the  failure  to  place  the 
names  of  said  other  Jurors  in  the  box.  Be- 
sides this,  in  the  affidavit  of  the  attorneys 
representing  appellant  it  seems  the  course 
adopted  by  the  clerk  was  agreed  to  and  In- 
dorsed by  them,  until  It  was  ascertained  that 
the  men  drawn  on  the  special  venire  appear- 
ed  to  live  almost  entirely  In  two  neighbor- 
hoods in  Dallas  county. 

It  Is  insisted  that  the  testimony  adduced 
by  the  state  to  the  effect  that  Dyson,  the 
party  arrested  on  the  streets  of  El  Paso  and 
placed  In  Jail,  was  drunk  and  disorderly  at 
the  time,  and  was  arrested  and  Jailed  for 
that  offense,  was  improperly  admitted.  This 
was  objected  to  on  the  ground  tbat  it  was 
proving  another  offense,  and  was  proof  by 
parol  of  a  fact  which  was  of  record.  It  was 
not  proof  of  another  offense  not  connected 
with  this  case,  but  was  a  part  of  the  res 
gestse,  and  the  occasion  of  the  attempted  res- 
cue. It  does  Dot  appear  that  there  was  any 
written  complaint  or  other  record  testimony 
of  the  offense  in  the  bill  of  exceptions.  The 
objections  stated  in  the  bill  are  not  certlfl- 
catea  of  facts.  We  can  see  no  Injury  that 
could  possibly  result  to  appellant  by  proving 
the  person  attempted  to  be  rescued  was  char- 
ged with  simply  a  petty  offense,  for  being 
drunk  and  disorderly.  It  is  true.  It  was  Im- 
material what  be  was  placed  in  Jail  for,  but 
the  fact  that  he  was  placed  in  Jail  for  the 
petty  offense  could  not  Injure  appellant  If 
be  had  been  placed  in  jail  tac  a  much  graver 
offense,  there  might  be  some  question.  The 
offense  for  which  he  was  conflued  being  Im- 
material, It  was  equally  immaterial  as  to 
whether  or  not  he  was  ever  tried  Cor  it.  Of 
course,  what  was  done  after  the  homicide  as 
to  Dyson's  case  would  not  be  admissible  for 
appellant. 

Certain  questions  and  answers  are  em- 
bodied in  bill  No.  15,  with  reference  to  the 
examination  of  the  witness  Powell.  The  ef- 
fect of  these  questions  and  answers  was  to 
show  witness  Powell  had  been  indicted  for 
the  same  offense,  and  that  he  came  to  he  a 
witness  against  appellant  by  having  told 
what  he  knew  about  It;  that  no  promise 
had  been  made  to  him  by  Capt.  Loughbor- 
ough to  Induce  him  to  testify  against  appel- 
lant Then  follow  the  objections  urged  to 
this  testimony,  to  wit,  "that  it  was  irrel- 
evant immaterial,  and  tbat  it  was  not  prop- 
er for  the  state  to  show  how  he  came  to  be 
a  witness  in  tbe  case;  and  because  the  testi- 
mony was  calculated  to  prejudice  the  Jury 
against  defendant  and  was  Introduced  by 
the  state  during  the  examination  In  chief  of 
■aid  witness,  and  prior  to  tbe  time  defend- 
ant had  introduced  any  testimony  in  snid 


case,  for  the  purpose  on  the  part  of  the  state 
of  establishing  tbe  credibility  of  said  wit- 
ness, and  showing  he  was  worthy  of  belief." 
Now,  It  has  been  held  that  a  bill  of  excep- 
tions, so  far  as  the  conditions  under  which 
the  testimony  was  admitted*  should  be  com- 
plete within  itself,  and  tbe  facts  should  be 
shown  In  tbe  bill,  and  that  &  ground  of  ob- 
jection urged,  which  recites  condittoDS,  ia  not 
a  certificate  on  the  part  of  the  Judge  that 
such  objections  were  In  fact  true  as  to  the 
conditions  therein  recited.  Hambiln  v.  State 
(Tex.  Cr.  App.)  50  S.  W.  1019;  White's  Ann. 
Code  Cr.  ■  Proc.  §  867.  Of  course,  circum- 
stances can  readily  be  imagined  under  which 
it  was  admissible  to  have  elicited  the  testi- 
mony complained  of  from  the  witness  Pow- 
ell. His  cross-examination  may  have  been 
such  as  to  have  authorized  It  or  some  at- 
tempt to  impeach  him  may  have  been  made. 
If  the  statement  of  facts.  In  connection  with 
the  bill,  had  shown  that  this  testimony  was 
elicited  In  chief,  and  when  no  assault  had 
been  made  on  the  witness,  It  may  not  have 
been  admissible.  Still  it  does  not  occur  to 
us  that  tbe  testimony  was  hurtful.  It  is  not 
shown  here  tbat  the  witness  teattfled  that 
he  made  any  particular  statement  to  Capt 
Loughborough  or  to  any  one  else.  The  same 
observations  here  made  apply  to  bUls  Nob.  29 
and  81. 

We  believe  it  was  competent  for  state's 
witness  Geo.  Hanls  to  give  his  best  opinion 
as  to  tbe  distance  between  the  place  where 
he  was  standing  guard  and  the  soldiers' 
quarters.  Nor  was  It  Improper  for  him  to 
give  about  tbe  time  he  thought  It  was.  Dis- 
tance and  time  are  authorized  to  be  given  as 
matters  of  opinion.  Lawson,  Expert  &  Opin- 
ion Ev.  p.  460. 

We  hold  It  was  competent  for  the  state  to 
show  by  tbe  witness  Daley  and  others  that 
at  a  certain  hour  of  the  night  of  the  alleged 
homicide  they  observed  a  body  of  men— some 
seven  or  eight— who  appeared  to  be  armed 
and  riding  bicycles  on  their  way  to  tbe  city 
of  M  Paso  from  the  direction  ot  Ft.  Bliss, 
and  also  tbat  some  of  tbe  witnesses  observed 
men  on  the  road,  whom  they  took  to  be  sol- 
diers, retumlng  tbat  morning  from  towards 
the  city  of  El  Paso  In  the  direction  of  Ft 
Bliss.  True,  appellant  and  others  were  not 
identified  by  these  witnesses,  yet  the  evi- 
dence here  offered  was  a  circumstance  tend- 
ing to  show  that  a  body  of  men,  about  that 
hour  of  the  night,  who  appeared  to  be  armed, 
went  from  the  post  to  Bl  Paso,  and  returned 
therefrom,  about  the  time  stated  by  oth«- 
witnesses— especially  witness  Powell— tbat 
appellant  and  bis  confederates  made  tbe  trip 
from  the  fort  to  the  Jail. 

We  t>elleve  it  was  admissible  to  show,  aft- 
er the  parties,  or  any  of  them,  returned  to 
the  poet,  or  should  have  returned,  from  Bl 
Pnso,  what  disposition  was  made  of  the 
fiuus,  if  any.  or  that  guns  were  found  out  of 
the  rack  where  they  belonged.  Bridently 
the  object  of  the  amsplracy.  If  one  waa  so- 
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tered  Into,  comprehended  both  going  to  El 
Paso  and  releasing  the  prisoner,  and  tbeu 
returning  to  tbe  post  and  disposing  of  any 
evidences  ot  guilt  connecting  appellant  and 
hla  confedraates  wltb  the  transaction.  And 
tbis  also  ai^es  to  what  Carroll  and  others 
mar  have  done  with  reference  to  pulling  off 
their  fiitlgne  suits  after  their  return  to  the 
post  Ther  were  shown  to  have  worn  these 
fatigue  aults  to  El  Paso  on  the  expedition. 
It  was  not  usual  for  them  to  wear  the  same 
at  reveille,  or  unless  on  some  special  duty 
requiring  the  wearing  of  fatigue  suits.  Tbe 
fact  that  they  were  seen  in  the  early  morn- 
ing, by  the  time  it  was  light,  pulling  off  their 
fatigue  suits,  and  putting  them  away,  was  a 
part  and  parcel  of  the  transaction,  tending  to 
connect  all  of  such  parties  therewith,  as  con- 
federates with  appellant  Kipper;  and,  as  to 
hiiu,  the  evidence  Is  p<»itlTe,  through  wit- 
ness Powell,  one  of  his  confederates,  that  he 
was  at  the  Jail  on  that  night  at  the  time  of 
tbe  homicide.  And  it  was  also  proven  that 
appellant  was  seen  to  pull  off  his  fatigue  suit 
after  his  return.  "Declarations  or  conduct  of 
a  codefendant,  made  after  the  consumma- 
tion of  tbe  offense,  and  when  defendant  was 
not  present,  Is  evidence,  where  the  testimony 
connects  them  In  the  perpetration  of  the 
crime,  if  tbe  fact  testified  to  would  tend  to 
prove  tbe  guilt  of  the  cod6fendant  then  on 
trial— as,  for  Instance,  the  subsequent  find- 
ing of  the  weapons  or  means  naed  in  the 
c<Mnmission  of  the  homicide  In  tbe  bouse  or 
possession  of  the  codefendant"  Fierson  v 
State,  18  Tex.  App.  624;  Rodrlquez  v.  State, 
32  Tex.  Ct  R.  259,  22  S.  W.  978.  And  in 
Clark  V.  State,  28  Tex.  App.  169.  12  S.  W. 
729,  19  Am.  St  Rep.  817,  it  was  held  com- 
petent for  the  state  to  prove  that  10  days 
subsequent  to  the  robbery  a  part  of  the 
fruits  of  tbe  robbery  were  found  in  the  pos- 
sessfon  of  defendant's  c<Hmnspirator. 

There  are  several  bills  of  exceptions  in  re- 
gard to  the  admission  of  testimony  concern- 
ing these  fatigue  suits,  and  their  custody  and 
Identity.  We  have  examined  the  same,  and, 
in  our  opinion,  tbe  objections  go  to  tbe 
weight,  but  not  to  tbe  admissibiii^,  of  the 
evidence. 

Objectloas  were  made  to  the  testimony  of 
ixtugbborougb  to  tbe  effect  that  he  was  act- 
ing in  the  line  of  his  dnty  as  an  officer  when 
he  undertook  to  do  what  he  did  to  help 
the  civil  authorltleB  by  turning  over  tbe  par- 
ties to  this  crime,  and  that  bis  sole  purpose 
was  to  ascertain,  if  possible,  who  had  left 
tbe  post  and  gone  to  EU  Paso  and  murdered 
Newton  Stewart  the  policeman,  and  to  ar- 
rest tbem;  that  that  was  his  sole  purpose. 
The  objections  to  this  testimony  are  that  it 
was  immaterial  and  irrelevant  and  that  It 
was  simply  an  opinion  and  conclusion  of  the 
witness,  and  that  it  was  not  proper  for  the 
Btato  to  corroborate  and  bolster  up  tbe  char- 
acter of  the  witness  by  tbe  testimony  above 
set  fOrtb.  The  objections  as  to  the  imma- 
teriality and  Irrelevancy  of  Uie  evidence  have 


been  held  not  siifflcient  to  raise  the  question 
as  to  the  admissibility  thereof.  Hambliu  v. 
State  (Tex.  Cr.  App.)  BO  S.  W.  1019.  And  it 
is  not  shown  that  this  evidence  was  not  ad- 
duced in  legitimate  examination  of  the  wit- 
ness after  he  bad  been  cross-examined.  Tbe 
bill  shows  that  it  was  on  redirect  examina- 
tion of  tbe  witness.  Further  than  this,  It 
Is  not  shown  that  the  witness  testified  to 
any  fact  injurious  to  appellant 

Nor  was  it  incompetent  to  prove  by  wit- 
ness Loughborough  that  the  district  attor- 
ney of  El  Paso  county  bad  given  him  au- 
thority to  offer  Immunity  from  punishment 
to  any  person  who  would  disclose  the  facta 
with  reference  to  the  murder  of  Newton 
Stewart  As  explained  by  tbe  court  this 
testimony  was  on  re-examlnatlon  of  said 
witness,  after  he  bad  been  asked  a  number 
of  questions  of  like  character  by  appellant 
on  cross-examination.  Nor  Is  there  any  mer- 
it in  appellant's  contention  that  tbe  court 
erred  in  allowing  Loughborough  to  explain 
how  it  was  be  may  have  paid  fO  toward  the 
prosecution. 

Again,  appellant  objected  to  tbe  redirect 
examination  on  tbe  part  of  the  state  of  said 
witness  to  tbe  eftect  that  he  did  not  at  any 
time  or  in  any  way  keep  tbe  persons  char- 
ged with  the  offense  from  making  their 
defense,  and  that  be  afforded  M.  W.  Stan- 
ton. Esq.,  who  defended  said  parties,  all  fa- 
cilities in  bis  power  to  aid  him.  This  may 
have  been  admissible  In  the  re-examination 
of  said  witness  after  appellant  had  attempt- 
ed to  break  bim  down  by  showing  acte  and 
conduct  attempting  to  interfere  with  appel- 
lant or  bis  counseL  Furthermore,  tbe  court 
certifies  this  evidence  was  brought  out  in 
explanation  of  defendant's  cross-examina- 
tion, also  in  contradiction  of  Wright  and 
Yarbrough. 

On  tbe  cross-examination  of  Boyer  Wright 
witness  for  defendant,  it  was  permitted  to 
be  shown  that  he  knew  Arthur  Taylor,  and 
the  stete  then  attempted  to  show  that  he 
(Wright)  tried  to  get  Arthur  Taylor  to  tell 
a  lie  in  court  in  regard  to  appellant's  case. 
Witness  answ^ed  that  he  did  not  It  Is 
sufficient  to  say  that  tbe  answers  of  the  wltr 
ness  were  of  a  negative  character,  and  not 
calculated  to  prejudice  appellant 

While  witness  Ben  F.  Carroll,  for  defend- 
ant was  on  the  stand,  on  cross-examination 
he  steted  that  he  bad  been  couvlcted  at  El 
Paso  for  this  offense,  and  that  the  case 
against  him  had  been  dismissed  in  Dallas 
county.  This  was  objected  to  on  the  ground 
that  it  was  wholly  Immaterial  and  Irrele- 
vant We  believe  it  was  competent  evi- 
dence, as  going  to  bis  credit  It  also  having 
been  shown  by  defendant  that  Carroll  teught 
school  at  the  post  and  loaned  money  to  the 
soldiers,  it  was  not  Improper  for  the  state, 
on  re-examlnation,  to  show  tbe  rate  at  which 
he  loaned  such  money.  At  least  the  an- 
swer of  tlie  wltneaa  waa  not  injurious  to  ap> 
pellanL 
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With  reference  to  the  testimony  of  Milton 
Ghlanm  regarding  a  telegram  said  to  bare 
beep  received  by  him  from  Sam  B.  Dysou, 
objection  that  same  was  immaterial  does 
not  raise  any  qaestion.  Besides,  the  con- 
tents of  said  telegram  are  not  shown,  and 
bould  not  possibly  injure  appellant 

It  does  not  occur  to  us  that  the  bill  shows 
there  was  any  contliigency  tor  proof  to  ob- 
tabUsh  the  reputation  for  truth  of  the  wit- 
ness Dr.  Beard.  The  statement  of  the  facts 
In  connection  with  said  bill  does  not  show 
that  he  was  Impeached  by  the  state.  The 
fact  that  he  was  contradicted  by  Loughbor- 
ough and  Freeman  would  not  of  Itself  au- 
thorize his  being  bolstered  up,  unless  the  bill 
had  shown  In  this  connection  that  he  was  a 
stranger  in  that  locality. 

We  believe  the  testimony  of  W.  T.  Stew- 
art with  reference  to  what  his  son  said 
to  his  mother  when  they  carried  him  into 
the  room  and  laid  him  on  the  bed  was  ad- 
missible as  dying  declarations.  At  any  rate, 
It  was  harmless.  He  maely  said,  "They 
have  got  me." 

Wltb  reference  to  bill  No.  18,  we  hold  It 
was  competent,  as  explained  by  the  court, 
for  the  state,  on  redirect  examination  of  the 
witness  Taylor,  to  show  that  he  had  previ- 
ously made  a  statement  corroborating  and 
agreeing  with  his  testimony  delivered  on  the 
stand,  and  the  circumstances  connected 
therewith.  This  was  after  it  had  been 
shown  on  his  cross^amlnatlon  by  appel- 
lant that  he  had  made  dUferent  statements 
and  testified  ditterently  In  reference  to  the 
transaction.  When  a  witness  has  been  im- 
peached by  showing  that  he  has  made  con- 
tradictory statements  to  his  evidence  on  the 
trial,  It  is  competent  to  sustain  the  witness 
by  showing  that  shortly  after  tbe  event,  or 
before  any  Inducement  was  offered  for  him 
to  state  the  matter  falsely,  be  had  made  a 
statement  coinciding  with  bis  testimony  de- 
livered on  the  stand.  This  also  disposes  of 
bill  No.  32,  as  explained  by  the  Judge.  The 
statement  was  offered  to  corroborate  the  wit- 
ness Taylor  after  appellant  had  attacked 
him  by  showing  that  on  tbe  former  trial  of 
the  case  he  (Taylor)  had  testlfled  that  he 
did  not  know  whether  the  person  he  had 
seen  passing  In  at  the  post  at  2:S0  was  Kip- 
per or  not.  Undw  tbe  circumstances,  It  was 
competent  to  show  that  he  had  made  a 
sworn  statement  shortly  after  the  event  in 
which  his  testimony  on  that  point  coincided 
with  tbe  testimony  given  on  the  trial. 

Appellant  reserved  a  number  of  exceptions 
to  the  remarks  of  the  court  during  the  trial. 
We  have  examined  the  same,  and,  in  our 
opinion,  there  Is  no  merit  In  his  contentions. 

Bill  No.  61  appears  to  have  been  drawn 
by  the  court  In  iieu  of  one  presented  to  the 
court  by  appellant  We  understand  ttom  It 
tbat  Loughborough  testified  that  "Sims'  onlj^ 
reply  to  said  statement  of  said  Petrick  was 
that  he  would  not  be  certain  who  It  was." 
This  statement  la  this  bill  would  not  ihow 


that  the  witness  was  impeached  upon  Irrele- 
vant or  Immaterial  matter,  but  would  aim- 
ply  show  a  failure  to  Impeach  lilm,  even 
If  It  be  conceded  that  the  matter  was  hear- 
say. 

We  do  not  see  how  it  could  prove  hurtful 
to  appellant  to  show,  as  was  done  by  wit- 
ness LoughboroDgh,  that  Elmo  Sears  was 
absent  and  he  had  not  seen  him  since  Sep- 
tember 27,  1800,  and  that  he  was  a  witness 
In  tbe  Kipper  case  when  it  was  tried  in  £1 
I'aso.  For  aught  that  appears,  this  may 
have  been  legitimate  testimony  on  the  part 
of  the  state  after  said  witness  had  been 
cross-examined  by  appellant  As  explained 
by  the  court,  appellant's  blU  of  ezc^itloins 
No.  46  is  not  well  taken. 

The  court  properly  admitted  the  testimony 
of  Edward  Whltrow  as  to  that  part  nt  the 
conversation  which  he  beard  between  Boyer 
Wright  and  Arthur  G.  Taylor.  Taylor  testl- 
fled as  to  the  whole  conversation,  and  Wlth- 
row  testlfled  that  he  heard  Boyer  Wright 
tell  Taylor  "that  he  wanted  him  to  be  doubt- 
ful," and  that  he  understood  from  that  con- 
nection that  It  was  something  in  reference 
to  the  ^ase  he  wanted  him  to  be  doubtful 
about  We  think  the  objections  go  to  its 
weight  rather  tban  to  Its  admlssibiUtr. 

Appellant  reserved  several  exertions  to 
the  court's  charge,  and  also  requested  a 
number  of  charges  which  were  refused,  and 
he  saved  his  bill  of  exceptions.  We  do  not 
think  it  was  Incumbent  on  the  court  to 
charge  on  alibi  further  than  was  done  in  the 
main  charge.  Nor  was  It  necessary  that  the 
court  should  glre  the  requested  charges  on 
accomplice  testimony.  The  charge  ol  the 
court  was  full  and  fair  on  this  subject  The 
court  gave  a  snfflcdent  charge  covering  the 
vritnesses  whose  testimony  it  was  required 
to  limit  The  court  instructed  tbe  Jury  that 
said  impeaching  testimony  was  admitted  be- 
fore them  solely  for  the  purpose  of  aiding 
them  in  passing  on  the  credibility  of  the 
witnesses  named,  and  in  determining  the 
weight  to  be  attached  to  the  evidence  ot 
said  witness.  This  was  not  a  chaigo  npon 
the  weight  of  the  testimony. 

Nor  was  the  court  required  to  give  special 
requested  Instructions  with  reference  to  the 
Impeachment  of  Annie  Parkor  by  CBiisum. 
This  was  original  testimony  on  the  part  of 
both  witnesses.  They  contradicted  each  oth- 
er  concerning  a  fact  admlaslble  in  evidence. 
The  same  may  be  said  as  to  the  witness 
Fannie  Reed's  evidence  in  contradiction  of 
the  witness  Davis.  Davis  said  be  slept  with 
Beulah,  who  was  living  at  Fannie  Heed's, 
part  of  the  night  of  the  homicide.  Fannie 
stated  that  no  such  woman  as  Beulah  was 
living  with  her  at  the  CUne.  She  merely 
contradicted  him  as  to  a  fact  testlfled  to 
by  him,  and  there  was  no  danger  of  her  tes- 
timony being  used  by  the  Jury  for  any  other 
purpose.  There  was  no  objection  to  Pow- 
ell's evidence  in  Impeachment  of  B.  F.  Oar- 
roll  on  tbe  gnmnd  tbat  it  may  hare  tcmns- 
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plnd  rabseqiieiit  to  th«  conspiracy.  How- 
erer,  we  tUnk  tbe  teadmony  was  admissi- 
ble. Glaik  T.  State.  28  Tex.  App.  iS»,  12 
S.  W.  729,  19  Am.  St  £ep.  817;  Plerson  t. 
State,  18  Tex.  App.  524.  It  being  original 
evidence  on  the  part  of  Powell,  his  contra- 
diction by  Carroll  as  to  the  fact  did  not  re- 
quire a  charge  thereon. 

Not  was  the  court  reqnlnd  to  instract  the 
jury  as  to  the  testimony  of  Loughborough 
concerning  the  statement  of  Arthur  O.  Tay- 
lor. The  testimony  of  Loughborough  merely 
showed  that  Taylor  made  tbe  same  state- 
ment to  him  that  he  testlfled  to  on  the  trial. 
This  testimony  was  admitted  to  corroborate 
Taylor  after  an  attempt  had  been  made  to 
impeach  him  by  defendant  There  Is  no  dan* 
ger  that  the  testimony  would  be  appropri- 
ated for  any  other  purpose  by  the  Jury,  and 
tbe  court  was  not  required  to  charge  thereon. 

There  was  no  occasion,  bo  far  as  we  have 
been  able  to  discover  from  the  statement  of 
facte  here,  for  the  court  to  instruct  tbe  Jury 
that  they  could  not  convict  defendant  of  an 
assault  with  Intent  to  murder. 

Nor  was  there  anything  In  the  testimony 
requiring  the  court  to  give  tbe  requested 
charge  on  tbe  acts  and  conduct  of  other 
conspirators  In  the  absence  of  appellant.  The 
testimony  on  the  part  of  tbe  state  Is  positive 
^t  appellant  was  present  with  the  other 
conqtirators  and  participated  In  the  homi- 
<dde,  and  the  court  gave  a  snfflclent  charge 
on  principals. 

Appellant  also  excepted  to  the  court* s 
charge  because  It  failed  to  define  "express 
malice"  and  "Implied  malice."  It  occun  to 
OS  that  the  charge  here  defining  "express 
malice"  la  In  accord  with  the  authorltlea.  It 
is  a  better  d^altlon  of  "^:press  maUce^ 
than  was  approved  by  this  court  In  Stevens 
V.  State,  42  Tex.  Gr.  B.  104.  69  8.  W.  546. 
The  court  did  not  define  "Implied  malice"  at 
all.  If  by  this  It  was  Intended  to  raise  the 
question  of  the  failure  of  the  court  to  charge 
on  murder  in  the  second  degree,  we  do  not 
think  It  sufficiently  does  so.  Concede,  how- 
ever, that  the  question  as  to  whether  the 
court  should  have  given  a  cha^  on  murder 
In  tbe  second  degree  la  sufficiently  present* 
ed  (and  we  understand  the  role  to  be,  if  ibtxe 
la  a  doubt  aa  to  whether  the  killiug  was 
upon  that  cool  deliberation  which  character- 
izes a  murder  upon  express  malice,  it  is  tbe 
duty  of  the  court  to  charge  upon  murder  in 
the  second  degree.  Smith  v.  State.  40  Tex. 
Gr.  R.  391,  SO  S.  W.  938);  let  us  see  the  shape 
of  the  case  on  this  proposition.  The  evidence 
here  establishes  beyond  any  question  tliat 
appellant  and  tbe  other  parties  named  con- 
spired together  to  go  from  their  barracks  to 
tbe  city  jail  In  BS  Paso,  and  there  release 
one  Dyson,  who  was  confined  In  said  Jail  on 
a  charge  of  misdemeanor.  Now.  If  thdr  de- 
dgn  embraced  within  Its  scope  tbe  determina- 
tion to  use  whstevw  force  might  t)ecom« 
necessary  to  consummate  their  purpose,  even 
to  the  tiding  of  bninan  llf*.  ttwD  all  tbe  par- 


ties engaged  in  the  conspiracy,  and  who 
were  present  at  the  time,  were  guilty  of 
murder.  See  Mercersmlth  v.  State.  8  Tex. 
App.  211;  Kirby  v.  State,  28  Tex.  App.  13, 
6  S.  W.  165;  Bowers  v.  State,  24  T^  App. 
642.  7  8.  W.  247.  5  Am.  St.  Bep.  901.  As  was 
said  In  Klrby's  Case,  supra:  "The  joint  re- 
sponsibility of  parties  for  each  other's  mis- 
conduct rests  on  tbe  principle  that,  when  an 
act  Is  committed  by  a  body  of  men  engaged 
In  a  common  purpose,  such  act  Is  treated  as 
If  specifically  committed  by  each  Individual. 
It  should  be  observed,  however,  that,  while 
parties  are  responsible  for  collateral  acte 
growing  out  of  the  general  design,  they  are 
not  responsible  for  Independent  acts  growing 
out  of  the  particular  malice  of  Individuals. 
Thus,  if  one  party  of  his  own  head  turn 
aside  to  commit  a  felony  foreign  to  the  orig- 
inal design,  his  ctunpanlons  do  not  partici- 
pate In  bis  guilt  •  •  •  But  It  is  equally 
as  well  settled  that  'all  combining  to  commit 
an  offense  to  which  homicide  is  incident  are 
prindpals  in  homicide.  As  where  persons 
combine  to  stand  by  one  anothw  In  a  breach 
of  the  peace,  with  a  general  resolution  to  re- 
sist all  opposers.  and  In  the  execution  of  their 
design  a  murder  Is  committed,  all  of  the 
company  are  equally  principals  In  tbe  mur- 
der, though  at  the  time  of  the  fact  some  of 
them  were  at  such  a  distance  as  to  be  out  of 
view.  If  the  murder  be  In  tbe  furtherance  of 
the  common  design.  •  •  •  Malice  In 
such  a  killing  may  be  Inferred  aa  a  presump- 
tion of  fact  from  the  nature  of  the  design 
and  the  character  of  the  preparation.  Wheth- 
er the  deceased  fell  by  the  hand  of  the  ac- 
cused or  otherwise  is  Immaterial.'  "  And  see 
1  Russell  on  Crimes,  pp.  3^.  348.  866.  Evl- 
dmtly,  from  this  record,  the  parties  not  only 
contemplated  releasing  the  prisons,  Dyson, 
from  the  jail,  but  they  also  apprehended  op- 
pMltton.  They  expected  that  It  might  be- 
come necessary  to  break  the  jail,  and  so  they 
carried  axes.  They  further  believed  that 
they  would  be  resisted  in  their  attempt,  and 
they  armed  themselves  with  gnna—Krag-Jor- 
genson  rifles— with  which  to  overcome  rralsf- 
ance.  Appellant,  who  was  the  leader  of  the 
party,  had  been  to  the  jail  before,  and  was 
there  denied  permlBslon  to  go  to  the  cell  of 
the  prisoner;  and  he  had  reason  to  believe 
that  In  their  attempt  to  enlarge  the  prisoner 
they  would  be  opposed.  So  tliat  beyond  con- 
troversy, the  conspirators  contemplated  the 
use  of  deadly  weapons  to  overcome  opposi- 
tion. It  cannot  be  said  that  their  design 
was  simply  to  slip  into  the  jail  and  release 
the  prisoner.  And  It  Is  not  like  a  case  where 
parties  intended  clandestinely  to  release  a 
prisoner,  and  th^  are  ai^rebended  In  the 
act  set  upon  by  the  jailer,  and  one  of  the 
parties,  suddenly,  without  deliberation,  and 
In  order  to  eifect  Ma  escape,  should  pick  up 
a  club  and  kill  the  jailer.  In  sucb  case  it 
might  be  murder  in  the  second  degree.  But 
here  the  parties  evidently  Intended  to  over^ 
eune  nsistaiue  at  all  haaards,  and  they  pre- 
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pared  for  such  a  contingency.  Did  they  do 
■o  In  that  calm  aqd  deliberate  atate  of  mind 
and  under  clrcmnatancea  which  indicate  they 
contemplated  the  natural  result  of  tbelr  at- 
tempt, so  as  to  cbasacterlM  the  bomldde 
committed  as  murder  npon  express  malice? 
To  qnote  from  the  dedslon  of  Judge  Boberts 
Id  McCoy  t.  State,  25  Tex.  8S,  78  Am.  Dec. 
620,  defining  expKW  "malice,"  he  says: 
"  'Malice  in  foot  (express)  is  a  delibnate  in- 
tention of  doing  any  txidily  harm  to  another, 
wbereuDto  by  law  he  Is  not  authoriied.  The 
evidence  of  aucb  a  malice  must  arise  from 
external  drcumstances,  discovering  that  in- 
ward intention,  as  lying  In  wait,  menadnga 
antecedent,  former  grudges,  deliberate  com- 
passings,  and  the  like,  which  are  Tarloos  ac- 
cording to  variety  of  circumstances.'  •  •  • 
And  again:  It  may  be  concluded,  then.  In  de- 
termining whether  a  murder  has  beui  com- 
mitted with  express  malice  or  not;  the  Im- 
portant questions  are:  Do  the  external  facts 
and  drcnmstances  at  the  time  of  the  kniing, 
before  or  after  that  time,  having  connection 
with  or  relating  to  It  fumlsli  satisfactory  evi- 
dence of  the  exlstoice  ot  a  sedate,  deliberate 
mind  on  the  part  of  the  person  killing,  at 
the  time  he  does  the  act?  Do  they  show  a 
formed  to  take  die  life  of  the  person 
slain,  or  do  blm  some  aerlons  bodily  harm, 
which.  In  its  necessary  or  probable  conse- 
quences, may  end  In  his  death,  or  such  gen- 
eral, reckless  disregard  of  human  life  as 
necessarily  Includes  a  formed  design  against 
the  life  of  the  person  slain?  If  they  do,  the 
killing,  if  It  amount  to  mnrder,  will  be  upon 
express  malice."  Now,  testing  this  question 
by  the  rule  laid  down,  there  can  be  no  doubt 
that  the  parties,  including  appellant,  con- 
templated in  tbe  first  instance  a  felony;  that 
Is.  release  from  the  jail  of  the  prisoner,  Dy- 
son. Not  only  so.  but  they  expected  to  be 
resisted,  and  they  prepared  themsdves  with 
tbe  latest  Improved  weapons  of  warfare  to 
overcome  that  resistance;  thus  manifesting 
a  determination  to  shoot  down  any  person 
who  might  oppose  them  In  their  design.  They 
bad  ample  time  to  deliberate  In  r^rd  to 
this.  There  Is  no  evidence  of  exdtement  on 
their  part,  ev^  st^  being  taken  witli  mili- 
tary precision.  In  order  to  expedite  their 
march  to  the  appointed  plaeef  and  to  make 
good  their  retreat,  they  mounted  bicycles,  and 
proceeded  to  tbe  Jail  where  tbe  prisons  iras 
confined.  While  some  stood  on  tbe  outside, 
others  entered  the  Jail.  Immediately,  as 
soon  OS  they  were  reidsted,  they  opened  ftre 
on  the  Jailer  both  from  within  and  without 
13ie  JaU.  Inflicting  on  blm  two  mortal  wounds, 
which  caused  his  death.  There  Is  nothing 
In  the  lecwd  to  indicate  that  tbelr  purposje 
was  not  formed  when  tbe  minds  of  the  con- 
splrators  were  cool  and  deliberate;  and,  if 
tbe  state's  theory  be  correct,  thrae  Is  noth- 
ing to  mitigate  or  lessen  tbe  Aegne  of  tills 
homicide  below  that  of  murder  In  the  first 
degree.  According  to  aroellanl^s  theory,  he 
did  not  place  himself  in  contact  with  tbe 


homicide.  He  made  no  defense  as  to  Ito  dia- 
bolical character,  but  claimed  and  offered 
testimony  to  show  that  he  did  not  partici- 
pate In  the  homidde.  Evidently  tbfe  Jury 
did  not  believe  his  theory,  but  believed  be 
was  present  and  was  the  moving  spirit  of  the 
enterprise,  as  they  had  a  right  to  do  trtm 
the  testimony.  His  iweseuce  at  the  scene 
of  the  homicide,  and  his  partidpation  there- 
in, was  properly  proven  by  his  accomplice 
and  confederate,  Powell,  and  bis  evidence 
was  amply  supported  by  facts  and  circum- 
stances proven  by  other  witnessea  The  Jury 
were  amply  warranted  In  believing  the  the- 
ory of  the  state,  and  disbelieving  the  tlieory 
offered  by  defendant;  and,  when  they  found 
his  alibi  was  not  true,  there  was  nothing  in 
the  caae  to  authorize  them  to  find  appellant 
guilty  of  a  less  offense  than  murder  in  the 
first  degree.  Henry  v.  State,  88  Tex.  Gr.  R. 
806.  42  S.  W.  SSd;  Ransom  v.  State,  70  S. 
W.  960,  6  Tex.  Ct.  Bep.  258.  And  for  otber 
anthorltiee,  see  White's  Ann.  Pen.  Code  1901, 
H  1228,  1229. 

After  what  has  been  said.  It  Is  not  neces- 
sary to  discuss  the  charge  of  the  court  as 
applied  to  the  facts  of  the  case.  He  dmply 
Instructed  the  Jury,  in  effect,  that  U  appel- 
lant, with  the  other  parties  named,  or  any 
of  them,  agreed  to  arm  themselves  with  rifles 
and  axes  for  the  purpose  of  going  to  the  Jail 
and  freeing  Dyson  therefrom  by  whatever 
force  or  means  might  become  necessary  to 
effect  that  object,  and,  in  pursuance  of  such 
agreement  and  purpose,  the  defendant  and 
all  or  any  of  tlie  parties  named  did  arm  them- 
selves with  rifles  and  go  to  the  Jail  ct  Bil 
Paso  for  the  purpose  of  releasing  said  prlaon- 
er  Dyson,  and  that  appellant,  or  any  of  said 
party.  In  pursuance  of  said  prevtous  deMgn, 
with  express  malice,  shot  and  killed  said 
Stewart  with  a  gun,  appellant  wonltf  be 
guilty  of  murder  In  the  first  degree,  whether 
or  not  be.  In  point  of  fact,  fired  tbe  fatal 
shot. 

We  have  examined  the  neoiA  carefolly. 
and.  in  our  opinion,  there  was  no  error  com- 
mitted in  this  case  authorising  a  rerwaal 
thereof.  The  Judgment  Is  affirmed. 

BROOKS,  J.,  dissents  on  the  ground  that 
murder  in  the  second  degree  was  an  Inme  on 
the  trial,  and  tbe  court  should  have  given  In 
diarge  the  law  applicable  to  that  d^ree  of 
mnrder,  the  record  showing  that  Issnsb 


BAKBB  V.  STATBL* 

(Court  of  Criminal  Appeals  ot  TexM.   Dec  9, 

1903.) 

CRIMINAL  UW— MANSLAUQHTBR— EnriDBNCS- 
RBS  0EST.5B-BEVERaiBLB  ERROR. 

1.  Id  a  prosecution  for  manslaughter,  it  ap- 
peared that  deceased's  attentions  to  defendant's 

niece  were  resented  b?  her  father,  defendant's 
brother;  that  defendant,  some  three  weeks  be- 
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fore  tlM  honddde.  acted  u  peacemaker  between 
the  parties,  deceaaed  aBnelns  to  star  awar 
from  the  rfrl;  that  the  truce  waa  broken  br  his 
renewing  nis  attentions;  that  a  few  days  tnere- 
after  defendant,  the  girl's  father,  and  another 
brother  armed  themselres.  met  deceased  and  an- 
other on  the  road,  when  tbe  kllUoK  occnrred; 
that  that  mominK  defendant  remarked,  while  at 
a  neighbor's  honse,  after  Inquiring  as  to  the 
whereabouts  of  deceased,  that  the  matter  wonid 
**be  settled,  and  settled  right."  Held,  that 
threats  made  by  the  girl's  father  against  da- 
ceased  at  meetings  of  neighbors  to  discuss  the 
trouble  were  admissible  against  defendant. 

2.  There  being  a  conflict  in  the  testimon?  as 
to  who  began  the  difficulty  when  tbe  two  par- 
ties met  on  tbe  road«  the  prior  threats  of  the 
girl's  father  were  admlatable  as  tendiog  to 
•olTe  the  questioD. 

3.  Deceased  and  his  companions  bad  plstola, 
while  defendant  and  his  brothers  had  shotgans 
and  rifles.  A  witness  testified  that  he  heard  tbe 
report  of  the  first  shot,  and  that  it  was  from  a 
lustol.  Held,  that  a  remark  made  br  the  wit- 
ness at  the  time  that  somebody  was  trying  his 
"pop"  was  not  admlsrible  as  part  of  the  res 
gestae. 

4.  Remarks  of  bystanders,  not  beard  by  the 
partidpanta  in  a  difficulty,  are  not  res  gestae. 

5.  The  fact  that  a  witness  was  improperly 
asked  if  he  had  not  stated  that  defendant  and 
bis  brothers  were  going  to  kit!  deceased  and 
brother  if  they  had  to  go  under  the  bed  for 
them,  and  answered  "No/*  was  not  rererslble 
error. 

Appeal  from  District  Conrt,  Polk  County; 
L.  B.  Hlgbtower.  Judge. 

Nat  Baker  was  coDTlcted  of  manalaugbter, 
and  appeals.  Afflrmed. 

J.  C.  Feagln,  G.  L.  Carter.  Holsbouaen  & 
Manry,  and  E.  T.  Branch,  for  appellant 
Howard  Martin,  Asst.  Atty.  Gen.,  and  8.  A. 
McCaU,  Dlst.  Atty.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  manslaughter,  the  punishment  being  two 
years'  confinement  In  the  penitentiary. 

It  la  disclosed  by  the  record  that  John 
Baker,  a  widower  with  seTeral  children,  the 
oldest  being  a  girl  13  or  14  years  of  age. 
lived  In  the  same  ndgbborhood  with  a  fam- 
ily named  Copeland.  Among  the  Copelands 
was  a  young  man,  Gabe  CopelaDd,  about  20 
years  of  age,  whose  attentions  to  the  elder 
danghter  of  Baker  were  distasteful  to  her 
father.  This  led  to  trouble  and  bitter  feel- 
ings between  tbe  Copelands  upon  one  side 
and  tbe  Bakers  on  the  other;  at  least  so  far 
aa  John  Baker  was  concerned.  Finally  the 
feeling  became  rather  acute,  and  Oopeland 
was  ordered  to  remain  away  from  the  res- 
idence of  John  Baker  and  cease  his  atten- 
tions to  his  daughter.  One  trouble  was  add- 
ed to  another  until  the  matter  assumed 
rather  grave  and  serious  aspects,  when  ap- 
pellant (brother  of  John  Baker),  then  living 
at  Groveton,  In  Trinity  county,  went  down 
Into  Polk  county,  where  the  parties  lived, 
and  adjusted  a  settlement  between  them. 
Tbe  basis  of  this  settlement  was  that  Cope- 
land  was  to  remain  away  from  John  Baker's, 
and  cease  tdm  attentlmu  to  John  Bakor's 
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daughter,  and  the  parties  were  to  pass  and 
repass  each  other  In  a  friendly  way.  This 
occurred  about  the  Ist  of  August— perhaps  ou 
that  day.  On  the  following  Tuesday  John 
Baker  placed  his  children  In  charge  of  Ira 
Den  bam  while  he  made  a  trip  Into  Angelina 
county  to  secure  the  services  of  an  old  lady 
living  In  that  county  as  his  honsekeepw.  On 
the  following  morning  after  Baker  left  home 
deceased  went  to  Baker's  residence,  where 
his  children  were,  taking  his  elder  daoghtw 
off  to  a  bouse  on  the  farm,  and,  armed  with 
a  Winchester,  kept  her  In  this  vacant  house 
most  of  the  day;  they  b^ng  alone.  Later, 
and  during  the  evening,  he  escorted  her  from 
this  vacant  bouse  to  the  residence,  and  spent 
a  while  In  the  residence  with  her.  Late  In 
tbe  evening  he  mounted  his  horse,  armed  as 
before,  and  left  John  Baker's  premises.  Den- 
ham  went  from  bis  premises  to  Baker's 
premises,  and  tried  to  induce  the  girl  to  come 
away  from  deceased,  but  failed.  It  seems 
be  sent  the  smaller  children  for  the  girl 
later  on,  and  they  came  back  crying,  with- 
out their  elder  sister.  John  Baker  returned 
late  that  evening,  and  Denham  gave  him  full 
Information  as  to  tbe  occurrences  of  the  day 
and  the  conduct  of  appellant  towards  Ba- 
ker's daughter.  This  brought  np  and  re- 
newed tbe  troubles.  It  seems  there  was  a 
meeting  Wednesday  night  among  the  neigh- 
bors to  try  to  settle  this  trouble,  and  Infer- 
entially  it  is  made  to  appear  that  deceased, 
Oabe  Copeland,  was  to  leave  tbe  neighbor- 
hood. Thursday  John  Baker  sent  to  Grove- 
ton,  in  Trinity  county,  for  appellant  He 
also  sent  for  his  brother  Charley,  who  lived 
six  or  eight  miles  off  In  Polk  county.  Sat- 
urday night  the  two  brothers,  appellant  and 
Charley,  met  John  Baker  at  his  residence. 
Sunday  morning  they  went  to  the  residence 
of  witness  Marsb,  Inquiring  for  the  Cope- 
lands. They  were  Informed  that  the  Cope- 
lands had  passed  up  the  road  some  time  ea^ 
Her.  John  Baker  took  one  of  tbe  witnesses 
off  to  one  side,  and  had  a  conversation  with 
him,  asking  the  whereabouts  of  the  Cope- 
lands. Appellant  Nat  Baker,  Is  shown  to 
have  remarked  while  at  Marsh's  residence, 
and  after  Inquiring  about  tbe  Copelands,  that 
the  matter  would  "be  settled,  and  settled 
right"  Tbe  killing  fallowed  that  evening, 
under  circumstances,  as  proved  by  the  state, 
showing  preparation  and  lying  in  wait  for  de- 
ceased; on  tbe  part  of  appellant  an  acci- 
dental meeting,  and  tbe  b^lnnlng  of  the 
difficulty  on  the  pert  of  tbe  Copelands,  two 
of  whom  were  present  and  began  shooting 
at  Jobn  Baker  before  the  Bakers  under- 
took to  Are  any  shots.  Gabe  Copeland  was 
killed,  Cicero  Copeland  shot  down,  as  was 
Charley  Baker.  Three  weelcs  before  the  kill- 
ing—about 10  or  12  days  prior  to  the  first 
settlement  brought  about  by  Nat  Baker^p- 
pellant  John  Baker  Is  said  to  have  remarked 
In  substance,  "It  they  [the  Copelands]  do  not 
let  me  alone,  I  wiU  take  my  gun  and  get  In 
tHe  bnstaei,  and  hell  will  be  to  pay."  On 
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Wediieida7  nlsht,  at  flie  meeting  of  the 
nelgbbon  to  dlwnus  tbe  trouble  between 
Copeland  and  Jobn  Baker,  It  la  shown  by 
some  of  tbe  state's  erldence  that  Jobn  Baker 
•aid  ttiat  be  and  Oabe  (V^eland  (deceased) 
conld  not  live  In  tbe  same  conntry.  Bxc^ 
ttm  was  reserved  to  these  remarks  and 
threats,  mainly  because  there  was  no  con- 
spiracy between  tbe  Bakers.  The  tacts  show 
tiiat  Mat  Baker  bad  brought  about  a  sort  of 
armistice  betweoi  the  parties,  the  conditions 
of  which  were  that  deceased  should  stay 
away  from  Jobn  Baker's  daughter  and  house, 
and  John  Baker  was  to  pass  and  repass  de- 
ceased Oopeland  In  a  Mendly  manner.  Tbis 
conditional  treaty  of  ptece  was  broken  by 
deceased  dnrlng  John  Baker's  absoice  In  An- 
gelina county.  On  Thursday,  aftw  the  de- 
ceased visited  the  girl,  John  Baker  sent  tw 
tbe  two  brothers,  and  oa  Satorday  nlgbt  tb^ 
met  him  at  bis  residence.  Tbe  acta  and 
conduct  of  the  Bakers  subsequent  to  the 
meeting  on  Saturday  until  the  fcHHug  oc- 
curred indicated  very  clearly  that  an  agree- 
ment bad  been  reached  to  setUe  the  matter 
In  a  different  way  from  what  they  had  pre- 
TiouBly  settled  It,  as  one  of  the  wltnosoee 
state  appellant  remariced  the  matter  would 
be  settled,  and  settied  right;  and  it  was  set- 
tied,  80  far  as  deceased  is  ooncemedt  a  few 
hours  later.  Taking  these  facts  together, 
it  shows  that  appellant,  three  weciks  before 
the  homicide,  went  to  bis  brotiier's  residence, 
and  canvassed  the  entire  matter  of  their  diffi- 
culties between  the  Copelands  and  Jobn  Ba- 
ker. Therefore  be  became  tbnoughly  ac- 
quainted with  tike  whole  situation.  Upon 
this  visit  he  was  a  peacemaker,  and  succeed- 
ed condltloDally.  These  conditions  were  t«o- 
ken  by  Oopeland  by  the  laat  visit  of  deceased 
to  the  daugbter  of  John  Baker  and  niece  of 
appellant  Notbtog  criminal  Is  sbown  In  tbe 
record  farther  than  tbe  statement  tiiat  ha 
kept  her  in  these  two  houses  during  tiw  major 
part  of  tbe  day.  Taking  all  tiiese  facts  to- 
gether, we  are  of  opinion  that  the  testimony 
as  to  the  statemente  of  Jolm  Baker  woe  ad- 
missible. The  parties  met  Saturday  nlgbt, 
and  acted  together  thence  until  the  death  of 
deceased.  Appellant  must  have  been  thor- 
oughly a^oainted  with  all  that  had  preced- 
ed, and  with  a  full  knowledge  of  those  facte 
be  entered  into  this  killing.  He  bad  befwe 
been  a  peacemaker;  this  time  anything  else. 
He  knew  the  conditions,  because  he  brought 
about  these  conditions,  and  knew  they  were 
broken.  The  threats  that  occurred  three 
weeks  before  tbe  killing  were  withdrawn  by 
the  court,  and  the  Jury  instructed  to  disre- 
gard them.  Under  tbe  authorities  and  the 
dectfllons  of  tbis  state,  we  believe  all  these 
statements  of  John  Bakw  were  admissible 
against  appellant  We  believe  be  iras  suffi- 
ciently connected  with  all  the  antecedent 
matters,  vrlth  full  knowledge  of  all  that  tran- 
spired antecedent  to  tbe  insults  of  deceased 
toward  bis  niece.  Thej  were  admissible  up- 
un' another  ground.  The  state's  theory  Was 


that  the  Bakers  had  secreted  thmselves 

at  the  junction  of  two  roads,  anticipating  tiie 
Copelands  would  return  that  evening  along 
that  road.  Appellant  was  seen  by  a  party  at 
tbe  point  of  the  homicide,  about  30  minutes 
before  It  occurred.  The  other  two  Bakers 
were  not  visible  to  this  witness.  Aa  the 
Copelands  approached,  the  three  Bakers  pot 
tiwmselves  in  evidence.  Tbe  stele's  conten- 
tion is  that  they  began  the  shooting  at  the 
Oopelands  at  once^  and  audi  Is  tbe  testimony 
of  cacao  Oopeland,  one  of  the  parties  wound- 
ed In  tbe  dliBculty;  and  they  continued  to 
shoot  until  Oabe  Copeland  was  killed  and  he 
(Cicero)  shot  down.  Def^dant's  theory  was 
that  tiiey  were  at  the  point  of  the  dlfBcul^ 
en  route  to  a  Mend's  house,  who  lived  far- 
ther down  the  road,  and  the  meeting  wa» 
purely  accidental,  and  that  the  Copelands 
began  tbe  difficulty  by  both  of  them  Jumping 
frran  their  horses  and  shooting  at  Jobn  Ba- 
ker. The  prior  statemente  of  John  Baker» 
under  tbis  stete  of  facts,  were  admissible  as 
tending  to  solve  tbe  question  as  to  who  be- 
gan this  difficulty.  It  became  very  impor- 
tant testimony  under  the  circumstances. 
GItaw  V.  State,  88  Tex.  Or.  B.  491.  2T  S. 
W.  128;  Id.,  84  Tex.  Gr.  B.  847.  81  a  W. 
176.  There  was  no  error  on  tbe  part  of  tbe 
court  admitting  this  testimony. 

Tbe  witness  Coogler  testified  that  at  tbo 
time  of  tbe  shooting  be  was  about  three- 
fourths  of  a  mile  from  the  scene  of  the  kill- 
ing, and  beard  tbe  shots.  After  testifying 
as  to  his  experience  in  the  use  of  firearms, 
and  that  he  could  distingnisb  and  designate 
the  difference  between  the  reports  of  pis- 
tols, Winchesters,  and  shotguns,  he  states 
that  be  distinctly  heard  tlie  report  of  the 
first  gun  fired,  and  tiiat  It  was  a  pistol  shot 
The  Copelands  wwe  armed  with  pistols,  and 
the  Bakers  with  shotguns  and  Winchesters. 
That  Immediately  upon  hearing  tbe  first  re- 
port he  made  the  statement  that  somebody 
was  trying  his  "pop,"  or  somebody  was  try- 
ing his  "pistol."  This  expression  of  the  wit- 
ness was  excluded,  or  rather  was  not  permit- 
ted to  go  to  the  jury.  Bxceptlon  was  reserv- 
ed to  this  ruling  of  the  court  and  from  tbe 
discussion  of  the  matter  by  appellant's  coun- 
sel it  seenui  to  have  been  offered  as  res  gestse. 
Tbe  court's  action  was  correct  There  is  no 
ground  to  make  this  testimony  admissible  aa 
res  gestae.  £)ven  If  it  was  put  upon  tbe 
ground  that  he  vras  a  bystander,  it  would  be 
Inadmissible,  because  remarks  of  bystanders, 
not  heard  by  the  partldpanta  In  the  diffi- 
culty, are  not  res  gestse.  Ex  parte  Kennedy 
(Tex.  Cr.  App.)  67  8.  W.  648;  Felder  v.  State, 
2S  Tex.  App.  477.  5  S.  W.  140,  60  Am.  Bep. 
777;  Wills  V.  State  (Tex.  Or.  App.)  22  S.  W.  WSH. 

State's  counsel  asked  Ira  Denham,  on  cross- 
examiuation,  this  question:  "I  will  ask  you 
to  state  whether  or  not  you  made  the  state- 
ment to  either  Ben  Oliver  or  In  his  presence 
there  at  Klckapoo  CSiurch,  or  near  there,  Sat- 
urday before  the  killing,  to  the  effect,  in  sub- 
stance, that  the  Bakers  were  going  to  kill  the 
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Gofpelanda  tf  fbsf  had  to  go  under  the  bed 
for  tbemT'  This  was  an  Imitropw  Qnestltm, 
and  sbonld  iiot  bare  beoi  asked.  Appellant 
could  not  be  affected  la  any  mannor  by  what 
the  witness  may  have  stated  to  others  In  his 
absence.  Bnt  the  wttness  nmwenA  that  he 
did  not  make  the  statement,  and  here  the 
matter  ended.  Oliver  was  not  placed  upon 
the  stand  to  contradict  the  witness  Denham, 
and  the  bill  simply  shows  the  question  asked 
witness  and  the  statem«it  denied  by  blm. 
We  do  not  believe  there  was  sneh  error  In 
this  as  required  a  reversal.  The  case  at  Tt 
jerina  v.  State  ^x.  Or.  App.)  74  B.  W.  918, 
does  not  justify  the  concluslcm  that  for  this 
character  of  cross-examination  alone  tiie 
Judgment  should  be  reversed.  There  were 
other  questions  in  that  case  which  required 
tbe  reversal,  and  tbat  portion  of  the  ded* 
rion  relied  upon  by  appellant  was  moitioned 
among  the  other  matters. 

It  Is  also  contended  that  the  Indictment  is 
Insnffident  because  the  name  of  the  county 
of  PcSk  Is  not  printed  with  soffldent  distinct* 
nesB  to  show  the  word  **Polk."  For  UUs  pas 
pose  the  original  Indictment  has  been  sent 
np^  We  have  carefnUy  examined  this  In- 
dictment, and,  while  the  lower  portion  of  the 
two  letters  "Ik"  are  not  as  distinct  as  the^ 
might  have  been  printed,  stUl  the  name 
"Polk"  is  Buffldently  dear  and  deOnlte.  We 
do  not  regard  this  contention  as  meritorious. 

We  have  carefully  reviewed  tills  records 
and,  in  our  opinion,  there  is  no  revenlbto 
mr,  and  the  Jndgmient  is  affirmed. 


StNGItAIR  v.  STATB. 
<Goart  of  Orimina]  Appeals  of  Texas.  N«v.  SB, 

1908.) 

INTOXICATINQ  LIQUORS— IX)CAL  OPTION-OR- 
DBRS-HBOFFICIBNGT— PUBLICATION  —  PBOB- 
ECUTI0N9-EVIDBNGB  —  ADHISSIBIUTT  —  IN- 
STRUCTION 3~AOaNCT—PLACB  OP  SALB~TRI- 
AL-RflePONSB  TO  JIIBT-AFra&X/-BILL8  OV 
BXOBPTIONS. 

1.  Undw  the  provision  of  the  local  optdon  law 
anthorlilDg  the  coan^  indge  to  designate  a 
newspaper  for  the  pabUcation  of  tbe  order  of 
tbe  commiMioDers'  court  declaring  the  law  In 
effect,  the  fact  that  the  order  did  not  specif 
a  particular  newspaper  did  not  invalidate  it. 

2.  Tbe  order  of  the  commiaBloners*  court  de- 
claring local  option  in  effect  was  not  invalid 
because  it  did  not  state  that  the  court  "opeoed" 
the  polls  and  counted  tbe  votes,  when  it  did 
sufficiently  show  tbat  the  commissioners  tabu- 
lated and  counted  the  votes. 

8.  An  objection  stated  to  the  introduction  of 
evidence  in  a  bill  of  exceptions  does  not  cou- 
stltute  a  certificate  bv  the  trial  Judge  that  the 
farts  on  which  the  objection  was  predicated  ex- 
isted. 

4.  On  appeal  fnnn  a  conviction  of  violating 
the  local  option  la^  d  bill  of  exceptions  on  the 
admission  of  certain  telephone  memorandama, 
wbldi  does  not  show  what  tbe  memorandums 
were,  nor  contain  a  certificate  of  the  trial  judge 
that  the  facts  on  which  the  objections  were 
predicated  existed,  is  insafflcient. 

6.  In  a  prosecnaon  tat  violation  of  the  local 
option  law,  memorandum  made  by  a  telephone 
company  at  the  time  calls  were  placed  by  de- 
fendant with  the  company,  and  which  were  paid 
for  by  defendant,  were  admissible  against  hlnk 
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6.  In  a  prosecntlott  for  vloIaUag  the  local  op- 
tion law.  testimony  as  to  a  custom  to  telephone 
orders  for  whisky  to  a  certain  town,  which  or- 
ders were  often  given  by  one  person  for  a  num- 
ber of  others,  and  which  were  filled  by  the 
goods  being  sent  to  tbe  parties  as  directed  by 
the  mesaage,  was  properly  excluded,  where  de- 
fendant and  those  for  whom  he  dealt  were  not 
dhowQ  to'have  had  any  knowledge  of  such  cus-  • 
torn. 

7.  In  a  prosecution  for  violating  tbe  local  op- 
tion law,  a  response  to  questions  of  the  Jnry, 
asked  after  retirement,  to  the  effect  that  agen- 
cy was  a  question  of  fact  to  be  determined  by 
"the  rules  heretofore  given,"  was  not  open  to 
the  objection  of  erroneously  informing  the  Jnry 
tbat  agency  was  a  pure  question  of  fact. 

8w  In  a  prosecution  for  violating  the  local  op- 
tion  law,  a  response  to  tbe  jury  on  a  particular 
qnestion  of  agency  was  not  objectionable,  in 
failing  to  state  what  constituted  defendant  an 
agent,  when  that  subject  was  covered  in  tbe 
main  charge. 

9.  In  a  prosecution  for  violating  the  local  op- 
tion law,  a  cha^e  that,  in  determining  wheth- 
er defendant  acted  aa  agent  in  making  the  sale, 
the  jury  would  consider  all  testimony  tending 
to  snow  the  buidneaa  relation  exiitting  between 
defendant  and  the  alleged  principal,  and  tes- 
timony as  to  the  nomber  of  orders  accepted  and 
uent  by  defendant  to  such  principal,  except  the 
one  in  the  case,  was  erroneous,  aa  bearing  on 
tbe  weight  of  tbe  evidence. 

10.  The  charge  was  also  erroneous  In  exdud- 
ing  from  the  Jury  the  very  fact  in  issue. 

Brooks.  J.,  dissenting. 

On  Rehearing. 

11.  In  a  prosecution  for  violating  the  local  op- 
tion law,  where  the  evidence  showed  that  the 
liquor  was  paid  for  before  shipment,  and  that 
the  sale  was  not  made  by  defendant  on  solicita- 
tion of  the  purchaser,  it  was  error  to  charge,  in 
accordance  with  Acts  26th  Leg.  c.  96,  which 
provides  tbat  C.  O.  D.  sales  of  liquor  shall  be 
construed  as  sales  at  the  point  of  delivery  and 

Sayment,  and  that  tbe  place  of  soliciting  an  or- 
er  shall  be  construed  as  tbe  place  of  sale^  and 
to  give  no  proper  instruction  aa  to  the  detor- 
miuatlon  of  the  locus  of  toe  sale. 

Appeal  from  Eed  Birer  Ooimty  Oonrt;  J. 
B.  Kennedy,  Judge. 

J.  T.  Sinclair  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Beversed. 

J.  O.  Hodges,  for  aiipellant.  H.  S.  Horan, 
W.  B.  Thomas,  and  ^nrard  Ifartln,  Aset 
Atty.  Gen.,  tot  the  State. 

HBNDBBSON,  3.  .i^^lant  wu  convict- 
ed of  violating  the  local  option  law,  and  falB 
punishment  assessed  at  a  fine  of  and  20 
days*  confinement  in  tbi  county  jail. 

Appellant  reserved  a  number  of  exceptions 
to  the  Introduction  at  tiie  orders  of  the  com- 
missioners' conrt  dedaring  the  result  and 
putting  local  option  into  effect  in  said  coun- 
ty. But  said  orders  seem  to  be  fai  prefer 
form,  and  in  accordance  with  the  law  on  the 
subject  The  fact  that  the  ordw  authorWng 
the  publication  in  some  newspaper  did  not 
specify  ai^  particular  newspaper  did  not  In- 
validate the  order.  The  law  authorizes  the 
county  Judge  to  designate  a  newspaper.  Pre- 
sumably, the  Glarksvllle  News  was  desig- 
nated by  the  Judge,  as  the  proceedings  show 
tbat  tbe  publication  vras  made  in  said  news- 
paper, and  subsequmtly  onbodied  In  the 
records  of  the  commissioners'  court  Nor 
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does  It  matter  tbat  the  order  did  not  show 
tbat  tbe  court  oponed  the  polls  and  connted 
the  TOtes.  It  does  sufficiently  show  tbat  tbe 
commissioners  counted  and  tabulated  tbe 
TOtes.  Of  course,  tbey  must  bare  opened  tbe 
polls,  In  order  to  have  counted  and  tabulated 
the  votes.  The  Judge  explains  that  the  entry 
to  the  effect  that  the  foregolug  order  was 
published  In  tbe  ClarksvlUe  News  for  four 
consecatlTe  weeks,  under  date  of  June  16, 
1902,  when  it  could  not  have  occurred  at 
said  date,  was  raror;  that  the  publication 
was  flnlBhed  in  July,  when  local  option  went 
Into  effect. 

The  court  did  not  err  In  receiving  In  evi- 
dence the  memorandums  kept  by  the  tele* 
phone  company  at  Detroit,  Tex.,  of  calls 
made  by  defendant  to  talk  with  L.  C.  Clark 
at  Paris.  The  bill  does  not  show  what  these 
teleplwne  memorandums  wm.  Nor  does  the 
objection  stated  to  the  Introduction  of  tbe 
same  constitute  a  certificate  on  tbe  part 
of  the  trial  jn^e  that  the  facta  on  which  tbe 
objections  were  predicated  existed.  Tbe  bill 
la  not  sufficient  in  these  respects.  Yet,  as 
explained  by  tbe  Judge,  the  evidence  was  ad- 
missible. The  proof  showed  tbat  these 
phone  calls  were  placed  with  said  company 
by  defeodant  for  L.  O.  Clai^  at  Paris,  and 
were  made  at  the  time  the  calls  were  placed 
with  said  company,  and  were  paid  for  by 
defendant.  Bo  the  connection  of  defendant 
with  said  telephone  messages  was  sufficient- 
ly shown  to  authorize  their  Introduction. 

Nor  did  the  court  err  in  refusii^  to  re* 
celTe  certain  testimony  offered  by  appellant, 
through  John  Dodd,  to  tbe  effect  that  It  was 
the  custom  of  the  people,  or  part  of  those 
who  resided  in  Bed  River  county,  to  phone 
orders  for  whisky  to  Paris:  that  such  orders 
were  cften  phoned  by  one  person  for  a  num- 
ber of  others;  that  tbe  orders  sent  were 
filled,  and  the  goods  sent  to  the  parties  as 
directed  by  the  phone  message.  We  fall  to 
see,  from  tbe  bill,  how  such  testimony  could 
have  any  bearing  upon  this  case.  What  was 
ctistomary  by  othera  it  does  not  occur  to  us 
would  serve  to  solve  any  Issue  here  pre- 
sented. Besides,  the  parties— appeliant  and 
Clark— were  not  sbown  to  have  any  knowl> 
edge  of  any  such  custom.  Tbey  appeared  to 
have  acted  on  bosineas  principles  of  their 
own,  and,  in  our  opinion,  it  did  not  require 
any  custom  In  order  to  indicate  what  was 
done,  or  the  relation  of  tbe  parties  to  the  al- 
leged sale. 

It  Is  shown  by  bill  of  exceptions  that  after 
the  Jury  had  retired,  and  had  been  out  sev* 
enl  hours,  they  came  into  court  and  pro- 
pounded  to  the  Judge  the  following  question: 
"Is  It  necessary,  under  tbe  law,  for  one  to 
solicit  orders,  or  use  his  influence  in  the  sale 
of  an  article,  to  become  an  agent?"  To 
which  tbe  court  responded  In  a  charge:  **It 
la  not  necessary  for  one  to  solicit  orders  for 
any  article  of  merchandise,  to  become  the 
agent  of  any  party  selling  the  same.  On  the 
question  of  agency  in  this  case^  it  la  one  of 


fact,  and  you  will  be  governed  by  the  rule* 
heretofore  given  In  determining  the  foct." 
Tills  was  objected  to  because  It  Nnmeoosly 
informed  the  Jury  that.fbe  question  of  agency- 
was  one  of  fact,  whereaa  it  la  one  of  law  and 
tact.  Aa  we  understand  tbe  charge  of  tbe 
court;  be  told  the  Jury  tbat  the  question  of 
agency  was  one  of  fact,  to  be  determined  by 
the  Jury  under  the  rules  given  In  charge  by 
the  court,  which  evidently  referred  to  tbe 
general  charge  which  the  Jury  already  had. 
It  was  further  objected  that  said  InstructloD 
failed  to  Inform  the  Jury  what  constituted 
defendant  the  agent  of  Clark.  If  the  court's 
charge  on  the  subject  of  agency  was  correct, 
the  Jury  had  this  question  already  In  tbe 
main  charge,  and  It  was  only  necessary  for 
the  court  to  respond  to  the  question  aaked. 

In  motion  for  new  trial,  appellant  object- 
ed to  {he  conrt^s  charge  with  reference  to 
agency,  and  the  collation  by  tbe  charge  of 
the  evidence  concerning  agency,  and  telling 
the  Jury,  If  tbey  believed  this  to  be  true* 
th^  would  regard  appellant  as  the  agent  of 
L.  C.  Olatt  In  tbe  sale  of  said  liquor.  Tbe 
cba^  complained  of  is  as  follows:  ''Where 
there  is  no  evidence  of  a  written  appointmeiit 
of  an  agent,  tbe  fact  of  such  agency  must 
be  determined  by  what  be  does;  also  by  the 
act  of  bis  principal  In  acting  upon  and  rec- 
ognizing his  contract  In  determining  wheth- 
er the  defendant  was  the  agent  and  acting 
for  li.  C.  Clark  to  making  the  sale,  as  charg- 
ed in  tbe  Indictment,  If  any  such  sale  was 
made,  or  was  Interested  in  such  sale,  either 
directly  or  Indirectly,  yon  will  consider  any 
and  all  testimony  whicb  shorn  or  tends  to 
show— if  there  be  any  such  testimony— the 
business  relation  existing  between  the  de- 
fendant and  L.  C. 'Clark,  and  all  testlmoay 
as  to  the  number  of  orders  for  intoxicating 
liquors  accepted  and  sent  by  the  defendant 
to  L.  O.  Clark,  except  tbe  one  la  this  case,  if 
any  has  been  shown."  This  charge  was  ob- 
jected to  because  it  instructed  the  Jury  that 
defendant's  agency  might  be  shown  by  tbe 
acts  of  others  than  the  parties  to  the  con- 
tract Involved  in  this  case,  and  ttiat  it  far- 
ther instructed  tbe  Jury  to  disregard  acts  con- 
nected with  the  sale  in  question  In  determin- 
ing tbe  issue  as  to  whether  appellant  was 
the  agent  of  L.  C.  Clark.  As  we  understand, 
the  testimony  with  reference  to  other  sales 
waa  merely  to  Ulustrato  appellant's  method 
of  doing  business,  to  aid  the  Jury  to  deter- 
mine the  question  of  agency,  and  whether  or 
not,  as  to  the  sale  alleged  bi  the  todlctment. 
appelant  acted  as  tbe  agent  of  said  dark, 
and  made  the  sale  of  said  whisky  in  Bed 
Blver  county. 

It  la  also  complained  that  the  charge  of  the 
court  failed  to  instruct  the  Jury  that  in  <vd«- 
to  constitute  a  sale,  either  for  cash  or  credit, 
tbe  goods  must  be  delivered  to  tbe  buyer. '  A 
critical  examination  of  the  charge  in  qneatlon 
bears  out  the  contention  that  it  la  a  charge 
on  the  weight  of  the  testimony,  and,  besides, 
it  excludes  fnnn  tbe  Jury  the  Return  proban- 
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dum  Invotred  In  tills  case.  No  matter  what 
Uw  otbor  ttlefl  admitted  In  evidence  tended 
to  show  with  lefsrence  to  the  question  of 
agencji  the  real  Issue  In  this  case  was  wheth- 
er or  not.  In  the  particular  sale  for  which  ap- 
pellant was  Indicted,  he  acted  as  the  agent  of 
Clark  in  making  tbe  sale  in  Bed  Blver  conn- 
tr>  uid  all  tbe  other  sales  were  vMxels  ad- 
udtted  In  order  to  shed  light  on  this  trans- 
action; yet  the  court  appeen  to  have  exclud- 
ed this  transaction  from  tbe  consideration  of 
the  Jury  In  determining  the  question  of  ageiH 
cy.   In  this  we  think  the  court  was  In  error. 

The  court  was  also  in  error  In  not  fumlslH 
Ing  tbe  Jury  with  a  proper  test  In  order  to  de* 
termtne  whethw  or  not  appellant  acted  as 
the  agent  of  Clark  In  Bed  Blver  county,  and 
actually  made  the  sale  then.  ±n  we  under- 
stand the  rule  of  law  aa  established  by  the 
dedslons  on  this  subject,  appellant  must 
have  acted  as  the  agent  at  (Saxk  in  tibte  sale 
of  tbe  UquOT  In  Ked  RiTer  coonty;  and  It 
was  also  neceesary,  in  accordance  with  tbe 
terms  of  tbe  sale,  that  It  sbonld  be  consum- 
mated In  Bed  River  county.  The  court,  as 
we  understand  the  cbai^  in  paragraph  5 
thereof,  instructed  the  Jury,  In  effect,  that  If 
appellant  acted  as  the  agent  for  Clark,  and 
made  the  sale  of  the  intoxicating  liquors  In 
Bed  Blver  county  (that  is,  if  be  took  or  ac- 
cepted an  OTder  tber^  tm  intoxicating  llq- 
QOTs),  and  tbe  goods,  In  pursuance  of  sold 
ordOT,  were  shipped  and  received  by  tbe  pur- 
chaser within  the  county  In  which  the  local 
option  law  was  in  force,  thm  appdlantwonld 
be  guUty.  This  Is  undoubtedly  in.  accord 
with  Acts  27th  Leg.  p.  282.  c  96.  In  David- 
son V.  State  (Tex.  Gr.  App.)  78  &  W.  808, 
while  the  question  was  not  decided,  we  ex- 
pressed the  opinion  that  tbe  Legislature  could 
not  change  the  rules  of  law  with  reference  to 
what  :t  took  to  constitute  a  sale,  to'  to  fix  the 
locus  of  soch  sales.  In  Bruce  v.  State.  S6 
Tex.  Cr.  B.  58,  S8  B.  W.  688.  this  court  dis- 
cussed what  It  required,  under  the  rules  of 
law,  to  constltnte  a  sole;  and  it  was  there 
held  **that  parties  who  are  competent  to  trade 
can  make  their  own  ocmtracts,  stipulate  as  to 
terms,  and  can  make  such  terms  as  are  not 
illegal;  that  the  locus  of  a  sale  (that  Is. 
where  It  was  consummated)  la  to  be  deter- 
mined by  the  known  rules  of  commercial 
law  on  the  subject."  The  effect  of  that  de- 
cision was  to  hold  that  the  place  of  tbe  aale 
was  to  be  determined  by  actual  delivery  and 
parting  by  the  seller  with  the  property  In  the 
thing  sold  to  the  purchaser.  Wherever  thia 
occurs,  there  the  aale  is  consummated.  See 
Northcutt  V,  State.  S5  Tex.  Cr.  B.  584,  34  3. 
W.  946;  Bogel  v.  State  <Tex.  Or.  App.)  65 
8.  W.  680.  And  see  Specialty  Furniture  Go. 
V.  Khigsbury  (Tex.  Cr.  App.)  60  S.  W.  1030; 
24  Amer.  ft  Bng.  Bncy.  of  Law,  p.  1071. 
Tested  by  these  rules,  If  appellant,  as  the 
agent  of  Clark,  made  a  sale  of  the  whisky  In 
question  to  tbe  prosecutor  In  Red  Blver  coun- 
ty, and  the  actual  delivery  of  tbe  same  was 
to  take  place  ta  lamar  county,  and  nether 


qppellant  nor  Clark  wwe  to  have  anything 
further  to  do  with  the  gooda,  then  we  fall  to 
see  how  appellant  could  be  convicted  of  a 
consummated  sale  of  the  goods  In  Bed  Blver 
county.  Appellant  might  never  bring  them 
Into  Red  River  county.  In  au<di  case  there 
would  be  no  violation  of  the  law.  Tbe  pur- 
chaser might  himself,  or  liirough  bis  own 
agents,  bring  said  goods  Into  Bed  Blver  cuun- 
ty.  In  such  case  there  would  be  no  violation 
of  tbe  law,  because  there  was  never  a  cim- 
summated  sale  of  the  goods  in  question  In 
Bed  Blver  county.  The  chai^  of  the  court 
ignored  this  principle,  and  simply  Inatmeted 
the  Jury,  ss  the  recent  act  on  the  subject  pro- 
vides, if  defendant  made  a  sale  of  the  goods 
as  agent  of  Olark  in  Bed  Blw  county,  he 
would  be  guilty,  regardless  of  the  place  of 
delivery,  and  regardless  of  the  consumma- 
tion of  the  sale  In  that  county.  As  we -under- 
stand the  Oonstltution  on  this  subject,  the 
Legislature  was  authorized  to  permit  local- 
ities, by  A  majority  vote,  to  determine  from 
time  to  time  whether  the  aale  .of  intoxicating 
liquors  should  be  prohibited  ^tbln  prescrib- 
ed limits.  The  sale  evidently  hwe  refers  to 
sales  of  liquors  within  tbe  prohibited  terri- 
tory. Tbe  evil  which  tbe  Constitatlon  sought 
to  provide  agatawt  was  the  paaslng  of  title 
within  local  option  territory  to  Intoxicating 
Uquors,  and  this,  it  seems  to  us.  Involves  a 
delivery  of  the  goods  within  such  teirltory. 
We  are  not  holding  here  that  the  evidence  Is 
not  ample  to  have  authorized  the  convlctlou 
of  appellant  for  selling  and  delivering  said 
liquor  within  the  prohibited  territory.  The 
evidence  shows  that  be  received  the  money, 
sent  all  the  phone  mesaages.  and  tbe  expreaa- 
age  on  the  liquors  was  paid  by  his  principal, 
into  tbe  prohibited  territory.  In  other  words, 
the  evidence  here  amply  shows  that  he  car- 
ried on  the  business  of  selling  liquors  within 
tbe  prohibited  territory  as  the  agent  of  Clark. 
However,  he  denies  this.  As  we  understand 
the  charge  of  the  court,  his  denial  was  ig- 
nored, and  the  court  gave  the  Jury  an  im- 
proper measure  In  order  to  determine  the 
locus  In  quo  of  the  sale.  For  this  error,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed. 

BROOKS,  J.,  diaaents. 

On  Rehearing. 
(Dee.  16,  1903.) 

HENDEBSON,  J.  This  case  was  Fsvomd 
at  a  previous  day  of  this  term,  and  now  oomec 
before  us  on  rehearing.  We  do  not  understand 
the  state  to  swlously  contmd  that  the  case 
should  be  affirmed.  Inasmuch  as  It  appears  to  be 
conceded  dnt  the  court's  charge  on  the  ques- 
tl<Hi  of  agency— especially  in  applying  tbe  law 
to  the  facts— la  oroneous.  However,  tbe  state 
does  Insist  that  the  court's  discussion  of  the  act 
of  the  Twenty-Seventh  Legislature  (page  262,  c. 
96)  is  dicta.  On  a  review  (rf  tbe  case,  we  are  in- 
clined to  agree  with  this  contention,  Inssmwh 
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as  tbe  facta  of  the  case  do  not  bring  It  either 
□Oder  the  head  of  a  C.  O.  D.  sale,  or  a  sale 
by  solidtaUon.  The  act  prescribes,  substan- 
tially, that  in  all  contracts  of  sale  and  ship- 
ment of  Intoxicating  liquor  from  any  point 
in  the  state  to  any  place  within  the  state  sub- 
ject to  local  option,  where  the  terms  of  such 
contract  are  C.  O.  D.,  or  collect  on  delivery, 
the  same  is  and  shall  be  a  sale  at  the  point 
where  said  goods  are  delivered  and  paid  for, 
and,  further,  that  where  any  order  is  solicit- 
ed for  intoxicating  liquors  In  local  option  ter- 
ritory, aud  such  order  la  subsequently  filled, 
the  sale  shall  be  at  the  place  where  said  or- 
der was  solicited.  Here,  as  stated,  the  record 
shows  that  the  liquor  was  paid  for  before  ship- 
ment, and  the  shipment  was  not  made  O.  O. 
D.  Con^quently  It  cannot  be  regarded  as  a 
C.  O.  D.  shipment  The  record  further  shows 
that  appellant  did  not  solicit  the  porcbaser  to 
buy  the  whisky,  but  that  the  purchaser  ap- 
plied to  him.  Accordingly  it  was  not  a  sale  on 
solicitation.  So  that  in  neither  event  does 
the  act  of  the  Legislature  apply  here.  How- 
ever, the  court,  in  Its  charge,  appears  to  have 
treated  the  sale  as  one  or  the  other,  or  possibly 
as  a  combination  of  both;  and  the  effort  to 
apply  this  law  to  the  facts  of  the  case,  with- 
out any  qualification  or  suggestion  to  tbe 
Jury  as  to  how  tb^  were  to  determine  the 
locus  of  this  sale,  constitutes,  In  our  opinion, 
the  error  In  the  court's  charge  on  this  sub- 
ject. For  Instance,  he  tells  the  Jury  that  "A 
party  assisting  the  seller  to  make  a  sale  of 
intoxicating  liquors  In  a  local  option  territory 
in  tUs  state,  where  such  sale  has  been  pro- 
hibited and  Is  prohibited  by  law,  violates  the 
local  option  law,  and  even  though  he  may  so 
assist  the  seller  wiOi  or  without  compensa- 
tion." And  "any  person  who  Is  agent  for,  or 
who  is  acting  for,  or  who  Is  assisting  a  prin- 
cipal whose  place  of  business  la  located  outside 
a  county  In  which  the  local  option  law  is  In 
fMce,  makes  a  sale  of  intoxicating  liquors  In 
such  county  tn  which  said  law  Is  in  force 
when  he  takes  or  accepte  an  order  therein  for 
intoxicating  liquors,  and  the  goods  are  ship- 
ped by  Mb  prlndpal  and  received  by  the  pur- 
chaser within  BQCh  county  in  which  the  local 
option  law  is  in  force  in  pursuance  of  such 
order."  And  the  court  then  proceeds  to  group 
the  facta  as  he  culled  them  from  the  evidence 
in  the  case;  Inatracting  the  Jury,  If  they 
should  find  such  facts  to  exist,  to  find  defend- 
ant guilty.  If  the  court.  In  connection  with 
these  charges,  had  Instrncted  Uie  Jury,  In  ef- 
fisct  that  they  must  find  that  the  sale  was 
made  within  the  local  option  territory  (that 
la,  by  tiie  terms  thereof  tbe  seller  was  to 
ship  and  deliver  Ute  same  to  the  purchaser 
within  tbe  local  option  territory),  and  that  it 
did  not  become  the  ivoperty  of  the  purcha»' 
er  mrtU  he  received  it  In  the  local  option  t^ 
rltory,  according  to  flie  terms  of  tlie  contract, 
express  or  Implied,  then  the  sale  would  be 
within  the  local  option  territory;  that  is,  that 
the  sale  was  where  the  title  to  the  property 
pssasd,  an^  a>  test  ct  this;  It  Uie  goods  were 


lost  in  transit  and  before  delivery,  It  would 
be  the  loss  of  the  seller,  and  not  of  the  pur- 
chaser, then  the  sale  would  be  within  the  lo- 
cal option  territory;  otherwiae  not.  But  this 
was  not  done.  And  as  was  said  In  the  original 
opinion,  the  charge  of  the  court  Ignored  this 
principle,  and  made  appellant  guilty  If  be 
acted  as  the  agent  of  Clark  in  the  sale  of  tbe 
goods  in  Bed  River  county,  regardless  of  tbe 
place  of  delivery,  and  regardless  of  the  con- 
aummatlon  of  tlie  sale  in  tbat  county.  Tbe 
state,  In  this  connection,  refers  ns  to  Bogle 
V.  State  (Tex.  Gr.  App.)  SS  &  W.  830,  cited 
In  tbe  original  opinion,  as  sustaining  Its  con- 
tention. Tbe  charges  of  the  court  were  not 
discussed  in  tbat  opinion,  nor  did  the  case  turn 
on  tbe  charge.  Nor  did  we  say  in  the  orig- 
inal opinion  ttiat  tbe  conviction  could  not  be 
sustained  on  tbe  facts. 

We  desire  ixtxe  to  make  a  few  observatlonB 
with  reference  to  our  views  on  this  question. 
The  Oonstitntlon  of  1876  (article  10,  I  20)  au- 
thorized the  li^fislature  to  enact  a  law  where- 
by the  qnallfled  voters  of  any  county,  etc., 
"may  determine  by  a  majority  vote  whether 
the  sale  of  intoxicating  liquors  shall  be  pro- 
hibited within  the  prescribed  limits."  This 
section  as  amended  In  1881  waa  fmty  changed 
with  rtference  to  sntidlTlsknis,  leaving  the 
other  parts  unchanged.  So  we  see  tbat  tbe 
framers  of  the  Constitution  only  authorized 
tbe  Legislature  to  pass  a  law  prohibiting  the 
sale  of  intoxicating  liquors  wlttiln  the  pre- 
scribed territory.  We  must  presume  they 
knew  what  a  sale  meant,  and  referred  to  the 
same  as  commonly  understood  and  as  decid- 
ed by  tbe  courts.  As  early  as  Holley  v.  St-ite 
(decided  In  1883)  14  Tex.  App.  606,  It  was  held 
that  the  Legislature  was  circumscribed  to  a 
sale  within  the  prohibited  twrltory,  and  could 
not  prohibit  a  gift.  Long  before  tbat  tbe 
Supreme  Court  of  tbis  state  had  decided  what 
constituted  a  sale;  and  in  Woods  &  Co.  v. 
Half.  Wels  &  Co.,  44  Tex.  688,  tbe  court  held 
"that,  as  to  the  sale  of  chattels,  the  Intmt  of 
the  parties,  when  clearly  ascertained.  Is  of 
controlling  force  In  det^mlning  when  tbe 
sale  of  chattels  has  been  executed,  and  every 
sale  transfers  the  property.  That  Is  not  a 
sale  which  does  not  transfer  the  property  In 
the  thing  sold."  And  In  q;>eaktng  as  to  the 
facts  of  that  case  they  say  **that  goods  bond 
iq»,  marked  In  the  name  of  the  buyer,  and  on 
a  dray  oa  tbe  way  to  tbe  wharf  for  delivery 
to  the  carrier,  are  not  subject  to  levy  aa  the 
goods  of  tbe  buyer."  But  tbey  bold  It  would 
have  been  different  If  13w  goods  bad  reached 
the  common  carrier.  This  ease  arose  before 
the  adoption  of  tbe  Constitution  of  1876.  And 
In  Rohrbongb  at  al.  t.  Leopold,  68  Tex.  254. 
4  8.  W.  46%  It  waa  held  tbat,  without  regard 
to  the  character  of  n^cotlattou  wliIA  pre- 
ceded a  sale  of  chattels,  no  sale  la  finally  con- 
summated until  both  parties  agree  to  their 
delivery.  "The  place  of  a  sale  of  goods  Is 
the  place  of  delivery  where  the  sale  H  com- 
pleted by  delivery."  22  Amer.  *  Bkig.  SSmy. 
oC  LaWp  p.  1889;  and  antborldea  dtad  la  note 
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4.  And  again  It  U  aaid:  "Ordinarily,  and 
In  the  abarace  of  an  agreemrat  to  tbe  con- 
trary, tbe  aeller  is  under  no  obligation  to  wnd 
or  carry  to  the  bnyer  the  goods  sold.  Hla 
duty  ia  falfllled  by  so  placing  them  at  the 
disposal  of  tbe  buyor.  that  they  can  be  re- 
moved  by  him."  24  Amex.  &  Eng.  Ency.  of 
Law,  p.  1068.  "Where  the  place  of  dellrery 
Is  fixed  by  the  contract,  that  of  conrse,  con- 
trols, and  the  stiler  need  not  make  a  tender 
at  any  other  place,  and,  if  tendered  at  another 
place,  the  bnyer  need  not  accept;  but,  where 
nothing  la  said  Qpon  the  subject,  it  ia  taken 
tor  granted  that  the  goods  are  to  tw  delivered 
or  placed  at  the  buyer's  disposal  at  the  place 
where  they  are  when  sold,  onlesa  some  other 
place  is  r^iarded  by  the  nature  of  the  article, 
or  by  the  usage  of  trade,  or  by  the  prerlona 
conrse  of  dealing  between  the  parties,  or  la 
to  be  tnfoTed  from  the  elrcnmstancea  of  the 
case.**  Id.  p.  1069.  "Where  flie  duty  of  tbe 
seller  Is  to  send  goods  to  the  buyer,  the  gm- 
eral  rule  ia  that  delivery  to  a  coumon  carrier 
ts  equivalent  to  a  delivery  to  the  buyor  him- 
self.  Particularly  la  this  ao  if  the  carrl^  to 
whom  the  dellv^  ia  made  baa  been  deslg> 
nated  bj  the  buyer.  The  carrier  Is  deemed 
the  agent  <tf  the  buyer,  and  not  the  agent  of 
the  aellcf .  Such  delivery  affects  tbe  tiansfer 
of  title,  and  la  a  sufBdent  performance  of  the 
contract  to  enable  tbe  seller  to  maintain  an 
action  for  the  goods  sold  and  delivered,  even 
though  the  aeller  pays  tbe  freight  though  In 
controverted  cases  tbe  payment  of  freight  may 
have  an  Important  bearing  In  determining 
whose  agent  the  carrier  Is."  Id.  p.  1071.  And 
see  l^nnant  Walkor  &  Go.  v.  Skinner,  1 
White  ft  W.  OlT.  Cas.  Ct  App.  1  78;  Special- 
ty Fnm.  Co.  t.  Kingsbury  (Tex.  CHv.  App.) 
eo  8.  W.  1080. 

As  stated  above,  no  doubt  when  the  Con- 
stitution was  adopted,  on  tbe  subject  of  local 
option,  by  the  people,  It  was  adopted  with 
reference  to  the  well-known  definitions  of 
"Bale,"  and  of  what  constituted  a  completed 
sale  In  Bmce  v.  State,  86  Tex.  Or.  B.  68,  89 

5.  W.  688,  tbe  question  of  O.  O.  D.  sales  waa 
discussed,  and  It  was  there  aald  that  the  au- 
thwltles  wtfe  both  miys  as  to  the  locus  of 
Oie  sale;  but  we  followed  fliat  daas  of  de- 
daions  which  held  that  the  sale  was  com- 
pleted when  ttie  property  was  delivered  to 
the  common  carrier  by  the  ae^er.  Freshman 
V.  State  (Tex.  Or.  App.)  88  S.  W.  1007; 
Weathraed  v.  Stet^  60  S.  W.  876,  1  Tex.  Ct 
"Rep.  666;  Treadamy  v.  State.  42  Tex.  Or. 
R.  466,  62  S.  W.  674.  In  the  latter  case, 
smnmarlzlng,  the  court  stated:  "This  court 
has  hetetatote  held  that,  when  whisky  is 
shipped  to  a  part7  G.  O.  D.,  tbe  moment  it  is 
placed  bi  the  express  ofllce  It  becomes  the 
■property  of  the  consignee;  and  this  Is  clearly 
true  tbe  moment  the  consignee  receipts  the  ex- 
press company  for  the  same,  and  pays  the  0. 
O.  X>.  charges  there<ai."  So  it  would  appear 
that  the  question  of  sale  and  the  locus  there- 
of, both  generally  and  as  relating  to  O.  O.  D. 
packages,  has  been  wall  settled  by  the  de- 
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dslons  of  this  court  However,  the  Legisla- 
ture has  seen  fit  to  pass  an  act  regarding 
C.  O.  D.  packages  at  variance  with  the  rule 
heretofore  adopted  and  followed  by  this  court 
Whenever  a  case  Is  brought  before  this  court 
with  no  other  tecta  w  drcumstences  to  char- 
acterise tbe  aale,  aa  to  tbe  place  where  the 
seller  parts  with  title  to  the  property  than  a 
simple  G.  O.  D.  package,  we  will  meet  and 
decide  the  question.  However,  as  stated  be- 
fore, we  do  not  believe  the  Legislature,  or  any 
other  department  of  the  govonment  baa  au- 
thorl^  to  make  contracta  tor  partlee,  and 
Out  parties  are  anthorlzed  to  make  their 
own  contracts,  when  not  In  violation  of  scnne 
law  of  the  land.  We  are  disposed  to  doubt 
the  authority  of  any  department  of  the  gov- 
ernment to  make  that  a  completed  contract  at 
a  place  whm  It  is  not  completed— the  seller 
not  there  parting  with  title  to  tite  property— 
or  to  visit  a  praalty  upon  any  dtSxea  for  di>- 
Ing  some  act  preliminary  to  a  aale  which  does 
not  evidence  a  completed  sale  in  territory 
where,  under  the  Constitution,  the  Leglsla- 
tnre  is  only  anthorlzed  to  punish  a  sale  with- 
in tbe  prohibited  territory.  As  stated  before, 
this  sale  does  not  come  under  the  act  of  tbe 
Twenty-Seventh  Legislature. 

The  charge  of  the  court  which  attempted  to 
involve  this  act  in  defining  a  sale  was  er- 
roneous,  and,  for  this  and  other  errors  pointed 
out  the  motion  for  rehearing  is  ovetmled. 


SAN  ANTONIO  &  A.  P.  RT.  00.  v.  TURN- 
HAM. 

(Court  of  Civil  Appeals  of  Texas.   Dee.  16, 
1908.) 

AFPBAI4-FAILURB  TO  FILB  BRIBF  IN  COURT 
BELOW— EFFECT— WAIVBR. 

1.  Where  the  appellee's  attorney  stipulates  in 
writing  with  appellant's  attomay  for  the  post- 
ponement of  the  submlBsion  of  a  case  on  appeal 
to  enable  appellaQt  to  file  his  briefs,  ap^Uee 
waives  appeUant's  faUare  to  file  his  brief  in  the 
coart  below  within  the  time  required  by  the 
statute. 

Appeal  from  District  Court,  Milam  Coun- 
ty; J.  C.  Scott  Judge. 

Action  between  the  San  Antonio  &  Aran- 
sas Pass  Railway  Company  and  B.  C.  Turn- 
ham.  From  a  Judgment  for  tbe  latter,  tbe 
former  appeals.  On  motion  to  dlmniaa  ap- 
peal. Motion  overruled. 

Duncan,  Walters  ft  Lane,  for  appellant 

FISHER,  a  J.  The  appellee,  on  the  2d 
day  of  December.  1903,  filed  his  motion  to 
dismiss  the  appeal  on  the  ground  that  ttie 
appellant  had  not  filed  ite  brief  In  tbe  court 
below  within  the  time  required  by  the  stet- 
ute.  and  that  notice  of  such  filing  was  not 
served  on  appellee.  The  facte  steted  to  the 
motion  are  sufficient  to  entitle  appellee,  to 
have  the  case  dismissed  for  the  reasons  stet- 
ed; but  we  are  of  the  opbilon  that  be  waived 
his  right  to  insist  upon  the  motion  by  rea- 
son of  an  agreement  we  find  filed  among  tbB 
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papers  In  this  cause,  which  wa«  acted  upon  i 
by  this  court  on  the  25th  of  November.  1903.  1 
the  day  upon  which  this  case  was  originally  [ 
set  for  submission.  The  effect  of  that  agree-  | 
ment  Is  to  postpone  the  submission  to  the 
9th  day  of  December,  1903,  In  order  that  ap- 
pellee may  have  time  within  wblcb  to  file 
his  briefs.   This  agreement  Is  signed  by  the 
attorneys  for  the  appellant  and  appellee. 
Tbe  motion  im  oTerrnled. 


RYLIB  V.  STAMMIRB. 

(Ooort  of  Civil  Appeals  of  Texas.   Dec.  12, 
1903.) 

DB8CBNT  AND  DISTBIBUTION— ACTIONS  TO  RB- 
COVER  PROPBRTY— ADMINISTRATORS— RIGHT 
OF  HEIRS  TO  BRING  ACTION— NECESSARY 
FAOTS-PLBADINO  — SUFFICIENCY  OF  — CON- 
CLUSIONS OF  PLBADBR— nCPROPBR  ALXiBQA- 
TIONS. 

1.  Tbe  general  rule  that  a  salt  to  recorer  { 
property  beloaglnE  to  the  estate  of  a  deceased 

[lerson  must  be  brought  by  tbe  admioistrator 
8  subject  to  the  exception  that  where  there  is  I 
uo  administrator,  and  no  Decessity  therefor,  | 
suit  may  be  brought  by  the  heirs. 

2.  To  authorize  the  bringing  of  a  suit  by  heirs  I 
to  recover  property  belongiug  to  the  estate  of 
a  deceased  person,  th^  must  allege  and  prove 
that  there  Is  no  administration  pending,  and 
DO  oecessity  for  one. 

3.  Where  the  petition  showed  that  the  prup- 
ertv  sued  for  was  the  community  property  of 
plaintiff  and  hex  deceased  husband,  but  failed 
to  show  whether  or  not  administration  had  Is- 
sued on  his  estate,  there  being  no  allegation 
that  it  had  not  Issued,  and  that  there  were  no 
debts  and  no  necessity  for  adminlstratioD,  it 
was  Insnfflcient. 

4.  In  a  suit  to  recover  for  certain  property 
alleged  to  have  been  taken  by  defendanta,  where 
no  exemplary  damages  were  asked,  an  allega- 
tion that  "the  conduct  and  manner  of  defend- 
ants in  taking  possession  of  said  property  was 
done  In  a  coarse  and  brutal  manner,  calculated 
to  injure,  intimidate,  and  humiliate  your  peti- 
tioner, and  that  your  petitioner  was  humiliated 
and  intimidated  by  the  conduct  of  said  defend- 
ants," etc.,  was  unproper,  and  subject  to  the 
exception  that  it  was  a  conclusion  of  the 
pleader. 

Appeal  from  Dallas  Oonnty  Ooort;  B.  S. 
Lauderdale,  Jtidge. 

ActloD  H.  G.  Stammlre  against  James 
^Ue  and  another.  Jndg;ment  for  plaintiff, 
and  defendant  Bylle  appeals.  Reversed. 

M.  li.  Dye^  for  appellant 

BOOKHOUT,  J.  The  following  statement 
la  contained  in  the  appellant's  brief,  and.  as 
it  Is  substantially  correct.  Is  adopted:  "Ap- 
pellee, M.C.  Stammire,  sued  appellant,  James 
Rylle,  and  one  Will  White,  alleging  that  said 
Rylle  and  White  on  or  about  the  23d  day  of 
January,  1901,  unlawfully  and  forcibly  took 
from  the  possession  of  plaintiff  two  horses 
and  forty  bushels  of  com  and  thirteen  ha-les 
of  hay;  that  one  horse  was  worth  $1[>0,  and 
the  other  |75;  that  tbe  corn  was  worth  $20, 
and  the  hay  f4.  PlaintlfT  also  sued  for  the 
value  of  the  use  of  aald  horses,  alleged  to  be 
worth  12.50  per  day;  also  for  (75.00,  alleged 
to  be  damage  done  to  said  horses.  PlalnUfl 


also  alleged  that  *the  conduct  and  manner  of 
defendants  In  taking  possession  of  aald  prop- 
erty was  done  in  a  coarse  and  brotal  man- 
ner, calculated  to  It^ure,  Intimidate,  and  hu- 
miliate your  petitioner,  and  that  your  peti- 
tioners were  hnmlllated  and  Intimidated  by 
the  conduct  of  said  defendants.'  That  plaln- 
tlffs,  'by  reason  of  the  premises  above  stated, 
have  been  damaged  in  tlie  amount  of  five 
hundred  dollars.'  Plaintiff  prayed  for  Judg- 
ment against  defendants  for  the  amonnt  of 
her  damages,  above  set  oat,  and  for  the  pos- 
session of  the  property  sued  for.  The  de- 
fendants Rylle  and  White  filed  a  general  de- 
murrer and  general  denial;  Rylle  also  adopt- 
ing tbe  answer  of  White;  stating  that,  in  tbe 
fall  of  the  year  1900,  Rylle  leased  or  rented 

to  plQlntllTB  husband,    Stammire,  and 

to  defendant  White,  sixty  acres  of  land  for 
the  year  1901,  and  that  said  husband  of 
plaintiff  agreed  to  furnish  the  two  horses, 
the  com,  and  hay  sued  for,  with  which  to 
make  the  crops'  on  said  sixty  acres;  that  In 
pursuance  of  such  agreement  said  husband, 
hi  hiB  lifetime,  delivered  In  said  fall  of  1000 
to  defendants  said  horses,  corn,  and  hay. 
with  which  to  make  said  crops  for  the  year 
1901,  and  that  defendants  obtained  and  were 
holding  possession  of  said  property  by  virtue 
of  said  contract,  and  for  the  purposes  of 
making  said  crops  with  same,  and  did  not  ob- 
tain and  hold  possession  of  same  by  force, 
as  alleged  by  plaintiff.  Defendants  alleged 
that  they  had  returned  said  horses  to  plain- 
tiff before  tbe  filing  of  this  suit  Plaintiff 
prayed,  in  the  alternative,  that.  If  defend- 
ants showed  they  held  said  property  by  vir- 
tue of  said  contract,  she  have  Judgment  for 
her  interest  In  the  crops  grown  on  said  prem- 
ises, which  Interest  she  alleged  was  of  the 
value  of  1200.  There  was  a  verdict  for  the 
plaintiff  against  both,  defendants  for  $100. 
The  court,  of  its  own  motion,  reduced  the 
amount  of  said  verdict  to  $24,  by  requiring 
plalntiflT  to  remit  all  of  said  $100  except  $24. 
as  a  condition  on  which  the  court  overruled 
defendants'  motion  for  new  trial.  Judgment 
was  rendered  for  plaintiff  against  defend- 
ants, and  defendant  Rylle  duly  perfected  hia 
appeal  to  this  court" 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  in  overmllng  the  spe- 
cial exception  challenging  the  right  of  plain- 
tiff to  maintain  this  suit  under  the  allega- 
tions contained  in  the  petition.  As  a  gen- 
eral rule,  a  suit  to  recover  property  belongiug 
to  the  estate  of  a  deceased  person  must  be 
brought  by  the  administrator.  To  this  rule 
there  is  an  exception,  that  where  there  la  no 
administrator,  and  no  necessity  therefor,  suit 
may  be  brought  by  the  heirs;  but,  to  author- 
ize 8  suit  by  them,  they  must  allege  and 
prove  that  there  is  no  administration  pend- 
ing, and  DO  necessity  for  one.  Richardson 
V.  Vaughan,  86  Tex.  94,  23  S.  W.  640.  The 
petition  in  the  case  at  bar  shows  that  the 
property  sued  for  was  the  commontty  prop- 
erty of  plaintiff  and  her  husband,  who  Aed 
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December  29,  1900,  leaving  plaintifl.  'M.  O. 
Stammlre,  his  snrrlvliig  wife,  and  one  son, 
Albert  Stammlre.  Tbe  pleadings  do  not 
show  whether  or  not  any  administration  has 
been  taken  ont  on  the  estate  of  her  deceased 
husband.  There  Is  no  allegation  that  admin- 
istration has  not  been  taken  out  thereon,  and 
that  there  are  no  debts  and  no  necessity  for 
administration.  The  contract  out  of  which 
the  litigation  arose  was  made  during  her  hus- 
band's lifetime.  This  suit  was  filed  June  24, 
1901,  less  than  six  months  after  her  hus- 
band's death.  In  tills  condition  of  the  plead- 
ing, the  court  should  have  sustained  the  spe- 
cial exception  of  defendants  challenging  the 
rli^t  of  plaintiff  to  maintain  the  suit 

We  are  of  the  opinion  that  the  statement 
In  the  petition  that  "the  conduct  and  man- 
ner of  defendants  in  taking  p<»i8ession  of 
aald  property  was  done  in  a  coarse  and  brutal 
manner,  calculated  to  injure,  Intimidate,  and 
humiliate  your  petitioner,  and  that  your  pe- 
titioner was  humiliated  and  intimidated  by 
the  conduct  of  said  defendants,"  was  also 
subject  to  the  spedai  exception  in  which  com- 
plaint la  made  that  the  same  Is  a  conclusion 
of  the  pleader.  Tbe  petition  did  not  seek 
to  recover  exemplary  damages,  and  the  ex- 
ceri>t  quoted  could  only  have  the  effect  of 
inflaming  the  minds  of  tbe  jury.  It  was  an 
unnecessary  auction  In  a  solt  for  the  value 
of  tbe  property. 

The  other  errors  assigned  show  no  reversi- 
ble error.  For  the  error  pointed  out  In  tbe 
flrst  asdgnment,  the  Judgment  Is  reversed, 
and  the  cause  remanded. 


ZACHABIAB  et  al.  T.  SWA1780N. 

(Oourt  of  OivU  Appeals  of  Texas.   Dee.  9^ 
1908.) 

ATTACHMENT— BOND-AMOUNT— FINDINOS  OF 
PACT—ABSENCE  OF— EFFECT— CONCLUSIONS 
OF  I*AW— PROVINCE  OP— ERROR. 

1.  Where  an  attachment  bond  was  not  in 
dooUe  the  amount  sued  for,  as  required  by  stat- 
nte,  the  court  erred  in  denying  a  motlcHi  to 
Quash  the  writ  of  attachment. 

2.  Where  there  was  no  finding  of  fact  that  a 
conveyance  of  land  by  defendant  to  his  daugh- 
ter was  fraudulent  as  to  plaintiff,  an  attachmg 
creditor;  tliat  the  porchase  was  not  made  by 
defendant  In  good  faith  for  the  benefit  of  his 
danf;hter,  for  the  purpose  of  reimbarsing  her 
for  funds  of  hers  nsed  by  him;  or  that  it  was 
made  with  ha  Individual  funds— a  conclusion  of 
law  that  the  conv^anee  was  in  fraud  of  plain- 
tiff, and  that  the  daughter  acquired  no  title, 
was  error. 

3.  A  conclusion  of  law  does  not  take  the  place 
of  a  finding  of  fact,  except  where  the  law  (rives 
a  conclnsive  efFect  to  the  fact  established,  or 
where  the  evidence  is  of  such  a  conclusive  char- 
acter that  the  minds  of  men  of  ordinary  intel- 
ligoiee  wUl  not  differ  as  to  Its  effect. 

Appeal  from  District  Court,  Llano  County; 
Clarence  Martin,  Judge. 

Action  by  J.  A.  Swanson  against  A.  F. 
Zachariae  and  another.  Judgment  for  plaln- 
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tiff,  and  defendant  Zachariae  appeals.  Re- 
versed. 

Flack  &  Dalrymple  and  Ohas.  L.  lAuder- 
dale,  for*appellant 

FISHER,  C.  J.  This  ts  a  suit  by  Swan- 
son  against  Zachariae  on  two  promissory 
notes,  each  for  f866.66,  with  8  per  cent,  in- 
terest. An  attachment  was,  at  the  time  of 
the  institution  of  the  suit.  Issued  and  levied 
upon  the  land  in  controversy,  which  the 
plaintiff,  by  an  amended  petition,  alleged 
that  one  Mrs.  Charlotte  Hoitzer  was  claim- 
ing an  interest  in.  The  defendant  Zachariae 
filed  a  motion  to  quash  and  vacate  the  at- 
tachment on  the  ground  that  the  bond  was 
not  in  double  tbe  amount  sued  tar.  It  ap- 
pears that  Mrs.  Charlotte  Hoitzer  Is  the 
daughter  of  the  appellant  Zachariae,  and 
prior  txt  tbe  levy  of  the  writ  of  attachment  he 
conveyed  by  deed  the  land  In  controversy  to 
her.  Tbe  questions  are  whethM-  that  deed 
was  for  a  valaable  consideration,  and  wheth- 
er It  was  executed  in  fraud  of  the  appellee 
and  other  creditors  of  Zachariae.  The  court 
found  in  ftiTor  of  the  plaintiff,  and  fore- 
closed the  attecbment  Hen. 

The  findings  of  the  trial  court  are  as  fol- 
lows: 

"(1)  Defendant  A.  F.  Zacbarlae  executed 
and  dellTNed  the  two  notes  set  out  in  plain- 
tUTs  second  amended  original  petition.  That 
they  are  past  due,  and  no  part  of  same  has 
been  paid.  That  suit  was  brought  on  same, 
and  plaintiff  Is  the  legal  and  equitable  own- 
er and  holder  thereof. 

"(2)  That  at  the  time  of  fiUng  of  the  orig- 
inal petltlfm  herein,  on  Febmary  4,  1903. 
plaintiff  filed  bis  affidavit  and  bond  In  at- 
tachment, and  on  the  same  day  a  writ  of  at- 
tachment Issued  to  the  sheriff  or  any  consta- 
ble of  Llano  county,  commanding  blm  to  at- 
tach so  much  of  tbe  property  of  defendant  A. 
F.  Zacbarlae  as  shall  be  of  value  Anffldent 
to  make  the  principal  of  said  notes  and  In- 
terest thereon,  and  on  the  same  date  said 
writ  was  levied  on  lot  7  In  Block  R  of  the 
Llano  Imivovement  &  Furnace  Company  Re- 
subdivision  to  the  town  ot  Llano,  In  Llano 
county,  Texas,  as  the  property  of  the  defend- 
ant A.  F.  Zachariae. 

"(3)  Said  lot  was  purchased  and  paid  for 
by  defendant,  A.  F.  Zacbarlae,  and  said  title 
teken  In  the  name  of  his  daughter  Charlotte 
Holtxer.  That  the  purchase  price,  thereof 
and  cost  of  Improvements  upon  said  lot  were 
paid  with  money  belonging  to  the  def^dant 
A.  F.  zachariae. 

"Conclusions  of  Law. 

"Plaintiff  is  entitled  to  recover  of  defend- 
ant A.  F.  Zachariae  principal.  Interest,  and 
attorney's  fees  due  on  said  notes. 

"(3)  The  taking  of  title  to  said  lot  in  the 
name  of  Charlotte  Hoitzer  was  in  fraud  of 
plaintiff,  and  she  acquired  no  title  thereby, 
but  title  is  held  by  her  for  the  use  and  bene- 
fit of  defendant  A.  F.  Zachariae. 
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•'(4)  That  plsinUff  bas  ft  valid  and  anbsist- 
Ing  attachment  lien  ou  said  lot,  and  is  enti- 
tled to  a  decree  of  foreclosure  to  the  extent 
of  the  principal  and  Interest  on  s^ld  notes, 
and  attorney's  fees  on  the  first  of  said  notes." 

There  is  some  evidence  in  tlie  record  which 
tends  to  show  that  the  land  was  purchased 
bj  tlie  appellant,  Zacharlae,  for  his  daughter 
Mrs.  Holtzer;  and  there  is  some  evidence  to 
the  effect  that  be  purchased  It  with  his  funds, 
but  Intended  it  for  her,  he  at  the  time  b^ng 
Indebted  to  ber. 

We  are  of  tbe  opinion  that  the  court  erred 
lo  not  sustaining  the  motion  to  quash  tbe 
writ  of  attachment,  and  that  It  erred  in 
foreclosing  the  attachment  lien  on  the  prop- 
erty in  question.  Tbe  law  requires  the  at- 
tachment bond  to  be  double  the  amount  sued 
for.  The  attachment  bond  is  only  for  $2,300, 
and  thereftwe  Is  not  in  double  the  amount 
sued  for. 

Tbe  court,  in  its  concluaions  of  law,  states 
that  the  title  or  conveyance  executed  by 
Zacharlae  to  bis  daughter  Charlotte  Holtzet 
was  in  fraud  of  the  plaintiff,  and  for  that  rea- 
son she  acquired  no  title  to  the  property  in 
controversy,  but  held  it  for  the  use  and  bene- 
fit of  defendant  A.  F.  Zacharlae,  Tbe  evi- 
dence Is  not  of  such  a  conclusive  and  con- 
vincing character  that  tbe  court  could^  as  a 
matter  of  law,  determine  the  Invalidity  of 
the  conveyance  on  the  ground  of  fraud,  as 
stated  by  tbe  trial  court  in  its  conclusions  of 
law.  There  Is  no  finding  of  fact  of  the  trial 
court  upon  this  subject  It  does  not  find  as 
a  fact  that  the  conveyance  was  executed  in 
fraud  of  tbe  rights  of  the  appellee,  nor  does 
it  find  as  a  fact  that  the  purchase  was  not 
made  by  Zacharlae  in  good  faith  for  the 
benefit  of  his  daughter,  for  the  purpose  of  re- 
imbursing ber  for  funds  of  hers  used  by  him, 
or  that  the  purchase  was  made  with  ber  In- 
dividual funds.  A  c<mcIuslOD  of  law  does 
not  supply  or  take  the  place  of  a  finding  of 
fact,  except  in  cases  where  the  law  gives  a 
conclusive  effect  to  the  fact  established,  or 
where  tbe  evidence  is  of  such  a  c^tain  and 
conclusive  character  that  the  minds  of  men 
of  ordinary  intelligence  will  not  differ  as  to 
its  effect.  Edwards  v.  Chlsholm  <Tex.  Sup.) 
6  S.  W.  558;  West  End  Town  C!o.  v.  Grigg, 
93  Tex.  457,  56  S.  W.  4». 

We  do  not  undertake  to  discuss  tbe  evi- 
dence in  tbe  record,  nor  the  effect  to  be  ffivea 
to  It,  and  dispose  of  the  remaining  assign- 
ments with  the  views  Just  ea^ssed. 

Reversed  and  remanded. 


DELAWARE  WESTERN  CONBTHUOTION 
CO.  et  al.  T.  FARMISRET  ft  MBRGHANTS* 
NAT.  BANK  OF  GILMER. 

(Coart  of  CHvll  Appeals  of  Texas.    Dee.  S» 
1903.) 

PROCESS-CITATION—CONTENTS-NAHBS  OF 
PARTIES— NATURB  OF  DEMAND— 
JUDO  MENT— DEFAULT. 

1.  Where  suit  was  brought  against  defend- 
ants on  a  Joint  note,  and  tbe  citation  did  not 


state  the  names  of  both  defendants,  o  reqoired 
by  statnte,  it  was  fatally  defective,  and  in- 
sufficient  to  soivort  a  Judgment  for  default. 

2.  BattB*  Ann.  Civ.  St.  art  1215,  reqnlriog  a 
certified  copy  of  the  petition  to  accompany  tbe 
citation,  where  the  defendant  does  not  live  in 
the  county  where  the  suit  is  brought  did  not 
ohanKe  the  statutorj  requirement  that  a  dtatlon 
should  contain  a  statement  of  the  natore  of 
plaintiff's  demand. 

8.  Where  the  only  statement  of  plaintiff's  de- 
mand in  a  citation  as  required  by  statnte  was 
a  reference  to  "the  certioed  copy  of  the  peti- 
tion hereto  attached."  the  citatum  was  insolB- 
dent  to  oopport  a  Judgment  for  default 

Error  from  Upsbiir  Conntr  Gonrt;  H.  B. 
Briggs,  Judge. 

Action  by  tbe  Farmers'  ft  Merchants  Na- 
tional Bank  of  Ollmer  against  tbe  Delaware 
Western  Gonstmction  CompaDj  and  otbera. 
From  a  Judgment  In  faror  of  plaintiff,  d» 
fendants  bring  error.  Reversed. 

Barnwell  ft  Bberhart,  for  plaintiffs  In  ei^ 
ror.    Warru  ft'Brlggi,  for  dtfendant  to 

error. 

BOOKHOUT,  J.  This  suit  was  filed  by  the 
defendant  In  error  In  tbe  county  court  of  Up- 
shur county,  Tex.,  against  the  plaintiffs  in 
error,  on  the  30tb  day  of  October,  1902.  on  a 
Joint  note  alleged  to  have  been  given  by 
them  to  said  bank  on  tbe  24tb  day  of  Jan- 
nary.  1902;  said  note  being  tw  91.000  and 
becoming  due  and  payable  60  days  after  date. 
Citations  Isaoed  to  defendants  to  Harrison 
county,  and  were  served  on  Ota  6tta  day  of 
October.  Defendante  did  not  answer  In  said 
cause,  and  on  the  ISth  day  of  NoTembo*, 
1902,  Judgment  was  rendered  by  default 
against  both  of  them.  Defendants  bare 
prosecuted  a  writ  of  error. 

Tbe  first  assignment  of  error  reads:  fTtae 
court  etied  by  rendering  Judgment  by  dtfavit 
against  these  defendants,  because  It  afilima- 
tlvely  aroears  from  tiw  ceoovd  tbat 
tbe  dtetkms  semd  vjm  than  are  Catally  de- 
fective and  will  not  support  a  Jndgmoit  by 
default,  for  'ttie  following  leasons:  (1)  Be- 
canse  said  citations  served  vpon  defendants 
did  not  contain  tbe  nama  nt  both  of  these 
defendante,  bnt  named  «ily  tbe  D^wars 
Construction  Company  as  defendant.  (S^  Be> 
cause  said  dtetlona  wholly  failed  to  state  tbe 
natnre  of  plalntUTs  demand,  bnt  stmply  r» 
ferred  to  plalntlfTs  petition  for  such  state- 
moit;  the  only  attenqtt  to  comply  with  the 
requirement  in  said  citations  being  In  words 
as  follows:  Vor  cause  of  action,  referoice  Is 
here  made  to  tbe  certified  copy  of  platutllTs 
original  petition  bet^  stteched.*"  Omlfc- 
ting  the  formal  parte,  the  dtedon  served  on 
the  oinatmction  company  reads  as  follows: 
"Yon  are  hereby  commanded  to  sommon  tbe 
Delaware  Western  Gonstractlon  Company, 
by  delivering  to  Ite  president.  L.  B.  Walker, 
a  copy  of  thto  citation,  to  be  and  appear  be- 
fore the  honorable  county  court  <tf  npshor 
county,  Texas,  at  tbe  next  tegular  term  there- 
of, to  be  holden  at  thB  courthouse  In  Gilmer. 
Texas,  on  the  third  Monday  in  NoTeratter,  A. 
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D.  1902,  then  and  there  to  ainver  the  plaln- 
UITb  petition  filed  in  a  anlt  In  said  court  on 
the  SOtb  day  of  October,  1902,  wher^  the 
Kftrmera*  &  Merchants'  National  Bank  of  Oll- 
mer  la  plalntUT,  and  the  Delaware  Western 
Construction  Company  Is  defendant;  file  num- 
ber of  said  suit  being  No.  547.  The  nature  of 
plaintiff's  demand  Is  as  follows,  to  wit:  For 
caose  of  action,  reference  Is  here  made  to  the 
certified  copy  of  plaintifTB  original  petition 
hereto  attached."   The  citation  served  on  L. 

E.  Walker  (omitting  formal  parts)  reads  as 
follows:  "You  are  hereby  commanded  to 
summon  L.  E.  Walker  to  be  and  appear  be- 
fore the  honorable  county  court  of  Upshur 
county,  Texas,  at  the  next  regular  term 
tbereof,  to  be  holden  at  the  courthouse  in 
Gilmer,  Traas,  on  the  third  Monday  In  No- 
vember, A.  D.  1902,  then  and  there  to  answer 
the  plahitifTs  petition  filed  In  a  suit  in  said 
court  on  the  80th  day  of  October,  1901, 
wherein  the  Farmers'  &  Merchants'  National 
Bank  of  Gilmer  la  plaintiff,  and  the  Delaware 
Western  Construction  Company  Is  defendant; 
file  number  of  said  suit  being  No.  M7.  For 
cause  of  action,  reference  Is  here  made  to 
the  certified  copy  of  plaintiff's  original  peti- 
tion hereto  attached."  A  copy  of  plaintiff's 
petition  was  served  on  each  of  the  defend- 
ants. L.  E.  Walker  is  not  named  ns  a  de- 
fendant hi  either  citation,  but  in  both  the 
Delaware  Western  Construction  Company  It 
named  as  the  only  defendant. 

The  first  question  presented  Is,  will  a  cita- 
tion which  does  not  comply  with  the  statute, 
In  that  it  does  not  state  the  names  of  the  par- 
ties to  the  suit,  support  a  Judgment  by  de- 
fault? It  has  been  repeatedly  held  that  such 
a  citation  la  fatally  defective,  and  will  not 
authorize  a  Judgment  by  default  Burleson 
V.  Henderson,  4  Tex.  49;  Norvell  v.  Gartb- 
waite,  25  Tex.  684;  Battle  v.  Eddy,  31  Tex. 
368;  Crosby  v.  Lnm,  86  Tex.  41;  Rodgers  v. 
Green,  33  Tex.  662;  Anderson  v.  Brown.  16 
Tex.  5^;  Owsley  v.  Bank,  1  Posey,  Unrep^ 
Gas.  95-97;  Heath  v.  Fraley^  50  Tex.  200; 
Durham  v.  Betterton.  79  T«c.  223,  14  S.  W. 
1060:  Pmitt  T.  State.  92  Tez.  434,  49  S.  W. 
366. 

The  next  question  raised  Is,  were  tiie  cita- 
tions defective  In  falling  to  state  tbe  nature 
of  plalntifTs  demand?  The  statute  names 
this  as  one  of  tbe  requirements  of  a  citation. 
Batta*  Ann.  Civ.  St.  art  1214.  It  is  held  that 
the  provisions  of  the  statute  in  this  respect 
are  mandatory,  and  there  must  be  a  substan- 
tial compliance  therewith.  Prultt  v.  State, 
92  Tex.  4%,  49  S.  W.  366.  The  citation  In 
question  makes  no  statement  whatever  of  the 
nature  of  plaintifTs  demand,  Imt  refers  to 
"the  certified  copy  of  the  petition  hereto  at- 
tached," The  copy  of  the  petition  accom- 
panying the  citation  Is  no  part  of  tbe  citation. 
Where  tiie  defendant^  as  in  this  case.  Uvea 
out  of  the  county,  the  statute  requires  a  cer- 
tified copy  of  the  petition  to  accompany  the 
citation,  and  It  was  to  comply  with  this  stat- 
ute that  tbe  copy  of  the  petition  was  attach- 


ed to  the-  citation.  Batts*  Ann.  OIv.  St  art 
1219.  This  statute  does  not  and  was  not  in- 
tended to,  change  the  statutory  requirements 
of  a  citation. 

Defendant  in  error  Insists  that  tiie  cer- 
tified copy  of  the  petition  attached  to  the  cita- 
tion was  referred  to  in  the  citation  for  a 
statement  of  the  nature  of  plaintiffs  demand, 
such  reference  was  a  compliance  with  the 
statute.  If  this  argument  Is  sound,  it  would 
also  apply  to  a  citation  which  falls  te  name 
the  parties  to  the  suit  The  courts  have  uni- 
formly held  a  citation  defective  when  the 
parties  to  the  suit  are  not  named  th^ln, 
even  in  cases  where  a  copy  of  the  petition  ac- 
compan  ies  tbe  citation.  Battie  v.  Eddy ; 
Anderson  v.  Brown;  Norvell  v.  Oarthwaite, 
supra.  We  are  of  the  oplnicm  tliat  the  cita- 
tion In  tills  case,  in  ftillliie  to  state  the  names 
of  the  parties  to  the  suit,  or  to  make  any 
statement  therein  of  the  nature  of  plaintiff's 
demand,  but  referring  to  the  copy  of  the  pe- 
tition attached  thereto  for  such  statement 
did  not  comply  with  the  provisions  of  the 
statute,  and  is  not  sufficient  to  support  a 
judgment  by  default 

The  Judgment  is  reversed,  end  the  cause 
remanded. 


ALBXANDER  ft  KNEELAND  t.  TON 

KOEHRING.* 
(Oonit  of  CUvll  Appeals  of  Texas.    Dec.  2, 
1903.) 

VBNDOR   AND    PURGHA8BR  —  RECOVERY  OF 
PATHBNT  MADE— DIRBCTINO  VER- 
DICT—NEW  TRIAL. 

1.  In  an  adion  by  a  prospective  vendee  of 
real  estate  to  recover  a  sum  of  money  deposit- 
ed  by  him  with  persons  negotiating  the  transac- 
tion to  bind  the  sale,  which  be  refused  to  con- 
summate, the  guesdon  whether  there  was  a  cod- 
tract  and  whether  it  was  broken  by  plaintiff, 
was  for  the  jory. 

2.  A  peremptory  charge  is  properly  refused 
where  there  is  a  conflict  In  the  evidence  on  ma- 
terial issues. 

3.  Tbe  refusal  of  the  trial  court  to  grant  a 
new  trial  on  a  motion  therefor  dlsclosiug  a  dis- 
qualification  of  a  Jnror  b.T  tailore  to  pay  his 
poll  tax  affords  no  ground  for  reversal  of  the 
judgment  on  appeal. 

Appeal  from  Bexar  Ooanty  Oonrt:  Robt 

B.  Green,  Judge. 

Action  by  Dr.  H.  Von  Koehrlng  against 
Alexander  &  Kneeland.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

W.  P.  liOhban,  for  appellants.  A.  E.  Heil- 
bron,  for  appellee. 

NEILL,  J.  Dr.  Von  Koehrlng  sued  appel- 
lants as  partners,  and  Mary  Ghabot,  joined 
by  her  husband.  George  caiabot,  to  recover 
$60,  the  money  of  plaintiff,  whldi  was  re- 
ceived from  him  by  appellante.  The  appel- 
lants, Alexander  &  Kneeland,  answered  that 
as  real  estate  brokers  the  money  was  receiv- 
ed by  them  to  bind  the  sale  of  certain  real 

*R«heftitiig  denied  December  K,  U03. 

f  I.  Be*  Appeal  and  Brror,  vol.  I.  Cmt  Dig,  |  SM. 


Digitized  by  Google 


77  SOUTHWESTERN  HEPOBTBB. 


(Tex. 


property  they  wa*e  negotiating  as  agents  of 
Mrs.  Cbabot  with  the  appellee;  that,  after 
the  terms  of  sale  bad  been  agreed  upon  by 
all  the  parties,  appellee  failed  to  consummate 
it  by  performing  his  part  of  the  agreement; 
that  thereby  they  were  deprived  of  their  com- 
missions,  amounting  to  $126,  which  they 
would  have  made  had  the  sale  been  consum- 
mated, which  sum  they  plead  In  reconven- 
tion against  the  plalntUf.  As  tbe  suit  was 
dismissed  as  to  the  Chabots,  it  is  unnecessary 
to  state  their  pleadings.  Upon  the  trial  in 
the  Justice's  court,  where  the  suit  was  insti- 
tuted, the  plaintift  recovered  Judgment 
against  appellants  both  for  the  money  and  on 
their  plea  in  reconvention.  They  appealed 
to  the  county  court,  where,  upon  a  trial  be- 
fore a  Jury,  Judgment  was  rendered  against 
them  as  in  the  Justice's  court  From  that 
Judgment  they  have  appealed  here. 

By  disposing  of  this  case  upon  the  issues 
made  by  the  parties  in  the  lower  courts  we 
do  not  wish  to  be  understood  as  intimating 
that  an  agent  of  a  vendor  can  recover  com- 
missions from  a  vendee  who,  in  the  absence 
of  any  fraud  on  his  part,  has  failed  to  con- 
summate his  purcbase,  for  we  know  of  no 
such  principle  of  law.  An  agent  of  the  seller 
cannot  at  the  same  time  be  the  agent  of  the 
buyer,  and  must,  ordinarily,  look  to  his  prin- 
cipal for  compensation  for  his  services,  and 
has  no  recourse  against  any  one  ^se.  Upon 
the  Issues  made  by  the  pleadings  and  evi- 
dence tbere  was  a  sharp  conflict  of  testlmooy, 
and.  should  ft  be  conceded  that  appullunu 
could  recover  commissions  of  appellee  for 
negotiating,  as  agents  of  Mrs.  Chabot,  a  con- 
tract for  the  sale  of  ber  property  to  appel- 
lee, It  was  for  the  Jury  to  determine  from  the 
evidence  whether  such  a  contract  was  ever 
made  by  the  agents,  with  authority  from  their 
principal,  between  the  parties,  and.  If  made, 
whether  it  was  broken  by  the  appellee. 
These  Issues  of  fact  were  submitted,  to  the 
Jury  by  a  charge  of  which  appellants  have 
no  right  to  complain.  It  would  have  been 
error  for  the  court.  In  view  of  the  conflict  In 
the  testimony  upon  these  Issues,  to  have  with- 
drawn them  from  the  Jury  by  peremptorily 
Instructing  them,  as  requested  by  appellants, 
to  find  In  their  favor. 

That  the  Juror  George  Battaglla  was  not 
a  qualified  Juror  In  Bexar  county  by  reason 
ot  his  failure  to  pay  hla  poll  tax,  affords  ap- 
pellants no  ground  for  the  reversal  of  the 
Judgment  because  of  tlie  failure  of  the  trial 
court  to  grant  a  new  trial  upon  appellants' 
motion  disclosing  the  disqualification  of  said 
Juror.  Schuster  t.  La  Londe,  S7  Tex.  28. 
Cases  are  uniform  that  after  the  Jury  Is 
sworn,  a  new  trial  will  not  be  granted  be- 
cause of  the  wnnt  of  qualification  of  a  Juror 
propter  defectum.  Hamilton  t.  State  (Tenn.) 
47  8.  W.  695.  It  is  not  shown  that  appel- 
lants' rights  were  In  any  way  prejudiced  by 
the  disqualification  of  the  Juror  (Bncy.  Plead, 
ft  Prac.  629.  Note  2),  and  It  was  a  matter 
recting  within  the  sound  discretion  of  the 


court  as  to  whether  the  new  trial  should  be 
granted  upon  such  ground,  and,  that  court 
having  ruled  against  appellante  on  It;  It 
not  for  this  court  to  disturb  its  ruling. 

There  Is  no  error  which  requires  a  reversal 
of  the  Judgmmt,  and  it  la  affirmed. 


GUEBOUIN  T.  BOONS.* 
(Court  of  Civil  Appeals  of  Texas.   Da&  1. 

1808.) 

NOTB8-SURBTT  — DBFaNSa  — KXT1N8I0N  OF 

TIME  —  INSTRUCTIONS  —  HARMLESS  ERROR— 
BURDEN  OF  PROOF— PRESUMPTION  OF  FACT. 

1.  In  an  action  on  a  joint  and  several  note 
executed  by  two  persons  as  principals  and  a 
surety  the  pilndpals  defaulted.     The  surety 

ftleaded  his  saretyahip,  and  alleged  that  his  re- 
ation  to  the  note  was  known  to  the  plaintiCf, 
and  that  the  latter,  without  the  surety's  knowl- 
edge or  consent,  extended  the  note,  after  Ite  ma- 
turity, for  a  definite  i»eriod.  Before  announce- 
ment of  ready  the  aurety  filed  the  statutory  ad* 
mission.  Held  that  a  refusal  to  grant  the  sure- 
ty's prayer  for  the  right  to  open  and  close  the 
evidence  and  argument  was  not  error. 

2.  A  forbearance  to  sue  on  a  note.  In  the  ab- 
sence of  an  agreement  by  the  payee  not  to  do 
80,  does  not  amount  to  an  extension  ot  time  for 
payment  of  the  note. 

3.  A  charge  requested,  containing  nothing 
more  than  that  wliich  has  aubstanUaUy  been 
given,  and  more  favorably  to  the  complaining 
party,  Is  properly  refused. 

4.  In  an  action  against  a  snrety  on  a  note, 
where  the  defense  was  an  extension  of  time  for 
payment  without  defendant's  knowledge,  objec- 
tion was  made  to  a  chaive  placing  on  defend- 
ant the  burden  of  proof  to  show  by  a  pre- 
ponderance of  the  e^dence  that  an  agreement 
to  extend  the  note  existed.  The  ground  of  the 
objection  was  that  proof  of  payment  in  ad- 
vance is  prima  facie  evidence  of  an  agreement 
to  extend  to  the  time  for  which  the  interest  Is 
so  iiaid,  and,  defendant  having  shown  such  a 
payment  by  one  of  the  makers,  the  burden  de- 
volved on  plaintiff  to  show  that  no  agreement 
to  extend  was  made.  Held  that,  since  there 
was  other  evidence  pro  and  con  on  the  Issue 
of  the  existence  of  an  agreement,  the  objec- 
tion was  without  merit. 

5.  The  presumption  of  an  agreement  to  ex- 
tend the  time  for  payment  of  a  note,  arising 
from  the  payment  of  interest  In  advasce,  is  a 
presumption  of  fact,  not  of  law. 

6.  A  charge,  in  an  action  against  a  surety  on 
a  note,  where  the  defense  is  an  extension  of 
time  without  knowledge  of  the  defendant,  that 
payment  in  advance  of  interest  is  prima  fade, 
and  not  conclusive,  evideoce  of  an  agreement  to 
extend  the  note,  is  harmlefta  error. 

7.  In  an  action  against  a  snrety  <hi  a  nota^ 
where  the  defeuse  was  an  extension  without 
knowledge  of  the  defendant,  an  instruction  that 
payment  of  interest  in  advance  is  prima  facie, 
and  not  conclosive.  evidence  of  an  agreement  to 
extend  the  note,  was  not  objeetlonahle  as  re- 
quiring defendant  to  make  eonclnslTa  j/ntot  oC 
an  extension. 

On  Rdwaring. 

8.  Where  It  does  not  appear  that,  in  conrider- 
atlon  of  the  payment  of  a  quarter  year's  inter- 
est In  advance,  without  biowledge  of  the  sure- 
ty, the  payee  contracted  to  extend  the  note  to 
the  end  of  the  quarter,  the  snrety  is  not  dis- 
charged, it  appearing  also  that  mere  waa  no 
court  open  to  the  payee  until  aftw  the  quarter 
for  wluch  interest  waa  paid. 

Appeal  from  District  Ooar^  Bazar  Oovn- 
tj;  J.  L.  Camp,  Jndca. 
'Writ  of  arror  denied  by  Saprmne  Court 

Digitized  by  Google 


Tex.) 


GUBBGUIN  T.  BOONS. 


681 


Action  by  W.  W.  Boone  against  CSuiTleft 
Gae^nln  and  ottaera.  From  a  Judgmmt  for 
plaintUE^  defendant  Qnersuln  appeals.  Af- 
firmed. 

Paschal  &  Ryan,  for  appellant.  Thos. 
Haynes,  Perry  J.  Lewis,  and  B.  0.  Oarter, 
for  ai^ellee. 

JAMES,  O.  J.  ^le  note  soed  on  was  J<dnt 
and  several,  and  executed  hy  Tliad  W. 
^mlth.  A.  P.  Blvas,  and  Charles  Querguln  for 
$1,000,  with  certain  attorney's  fee  and  Int^ 
est.  Bivas  did  not  answer.  Defendant 
Smith  filed  only  a  general  denial,  and,  as 
the  judgment  redtes,  "came  not."  Defend- 
ant Gnergnin  pleaded  that  he  was  surety  for 
his  codefendants,  that  his  relation  was 
known  to  plaintiff,  Boone,  and  that  the  lat- 
ter, without  his  knowledge  or  consent,  after 
the  matorltr  of  the  note,  extended  it  for  a 
definite  period  for  a  valuable  consideration 
paid  by  defendant  Smith.  Before  announce- 
ment of  ready,  Oaerguin  filed  a  statutory 
admission,  and  prayed  for  the  right  to  open 
and  conclnde  in  adducing  the  evidence  and 
in  the  argument  This  was  refused.  We 
orerrule  the  first  assignment,  presenting  this 
ruling  as  error,  on  the  authority  of  the  opin- 
ion in  Hlttson  v.  State  SkOl  Bank  (Tex. 
Sup.)  14  S.  W.  780. 

The  portion  of  the  charge  complained  of 
by  the  second  assignment  ts  as  follows: 
"You  are  further  Instructed  that  If  you 
find  from  the  testimony  that  the  plaintiff, 
without  the  consent  of  defendant  Guerguin, 
agreed  with  defendant  Smith  to  extend  the 
time  for  the  payment  of  the  note  herein 
sued  upon  for  a  definite  length  of  time,  then 
you  are  instructed  that  said  defendant  Guer- 
guin was  thereby  released  from  such  obliga- 
tion, and  yon  will  return  your  verdict  for 
said  defendant  Guerguin;  but  In  this  con- 
nection you  are  further  charged  that  a  mere 
forbearance  upon  the  part  of  plaintiff  to  en- 
force collection  of  said  note  would  not 
amount  in  law  to  an  extension  of  the  time 
for  the  payment  of  the  note."  The  proposi- 
tions in  support  of  the  complaint  are  that  a 
forbearance  to  enforce  collection  for  a  defi- 
nite time  upon  sufficient  consideration 
amounts  in  law  to  a  legal  extension,  and  pay- 
ment of  interest  Is  a  sufficient  consideration 
therefor;  and  that  the  charge  was,  in  ef- 
fect, that,  while  an  extension  will  release, 
a  forbearance  to  sue  does  not  do  so  under 
any  circumstances.  The  criticisms  are  not 
well  founded.  There  was  no  dispute  in  the 
evidence  as  to  the  feet  that  on  one  occasion 
after  the  note  bad  matured  Boone  received 
from  Smith  a  quarter's  Interest  in  advance, 
and  the  court  assumed  In  Its  charge  and  in 
this  very  paragraph  that,  if  an  agreement 
to  extend  was  made,  it  was  a  valid  contract, 
thereby  assuming  that  It  was  supported  by 
sufficient  consideration.  The  Issue  submit- 
ted was  whether  or  not  there  bad  been  an 
agieement  tor  soeta  an  eacteaHon.  Hie  In- 


structkm  In  qnestlon  told  the  Jury  to  flnd  for 
Guerguin  If  an  agreement  was  had  as  to 
extension;  but  that  a  mere  forbearance  on 
plalntUTs  part  to  sue  (by  which  any  Jnry 
of  wdlnary  intelligence  most  have  nndos 
stood  forbearance  to  su^  In  the  absence  of 
an  agreement  by  plaintiff  not  to  do  so)  would 
not  amount  to  an  extension.  Besides,  in  a 
charge  requested  by  defendant,  and  given, 
the  Jury  were  told  to  flnd  for  Guerguin  If 
Boone  agreed  with  Smith  to  forbear  en- 
forcing collection  or  payment  of  the  note  for 
a  definite  length  of  time  In  consideration  of 
interest. 

We  may  dispose  of  the  third  assignment  of 
error  by  stating  that  comparison  of  the  re- 
fused charge  with  the  paragraph  in  the 
court's  charge  above  quoted  and  with  defend- 
ant's special  cha^e  that  was  given  vrill 
show  that  this  refused  charge  contained  no- 
thing more  than  what  was  substantially  giv- 
en, and  more  favorably  to  defendant. 

The  fourth  assignment  complains  of  the 
placing  upon  Guerguin  the  burden  of  proof 
"to  show  by  a  preponderance  of  the  evidence" 
that  an  agreement  to  extend  the  note  existed. 
The  proposition  is  that  payment  of  Interest 
in  advance  is  prima  facie  evidence  of  an 
agreement  to  extend  to  the  time  for  which 
the  Interest  is  so  paid,  and,  Guerguin  hav- 
ing shown  such  a  payment  In  advance  by 
Smith,  the  burden  devolved  on  Boone  to 
show  that  no  agreement  to  extend  was 
made.  If  there  had  been  no  testimony  on 
the  issue  of  the  existence  of  an  agreement, 
except  the  fact  that  Boone  had  taken  a  quar- 
ter's Interest  in  advance,  the  case  would 
have  presented  Itself  very  differently.  But 
there  was  other  testimony  pro  and  con  on 
the  Issue,  and  the  burden  of  the  whole  issue 
was  on  defendant  The  presumption  arising 
from  Interest  being  accepted  In  advance  Is 
a  presumption  of  fact,  not  of  law,  and  no 
reference  whatever  ought  to  be  made  to  it 
in  the  charge  where  there  is  other  evidence 
to  consider  on  the  Issue.  Its  mention  in 
such  a  situation  is  apt  to  confuse  and  mis- 
lead, and,  besides.  It  is  to  some  extent  on 
the  weight  of  evidence.  Heldt  v.  Webster, 
60  Tex.  207;  Btooksbury  t.  Swan,  66  Tvx. 
563,  22  S.  W.  963. 

The  fifth  assignment  complains  of  plain- 
tiff's special  charge  No.  3,  given,  wherein  it 
told  the  jnry  that  payment  In  advance  of 
Interest  upon  a  note  Is  prima  fade,  and  not 
conclusive,  evidence  of  an  agreement  to  ex- 
tend the  note.  From  the  discussion  of  the 
preceding  assignment  the  instruction.  In  so 
far  as  it  stated  the  presumption,  was  im- 
proper.. But  this  was  manifestly  not  prej- 
udldal  to  defendant  Of  this  there  could 
be  no  doubt  had  it  merely  stated  that  It 
was  prima  fade  evidence  of  the  fact  The 
difficulty,  if  any,  arises  from  the  expression 
"prima  facie,  and  not  conclusive,  evidence." 
If  there  be  anything  In  this  charge  of  which 
the  defendant  could  complain.  It  would  be 
12ie  statement  ttat  payment  of  Intevest  Is 
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advanoe  was  not  condiiBiTe  evidence  of  an 
agreement  to  ertend.  His  proposition  to 
"that  a  charge  that  certain  evidence  Is  prima 
facie,  but  not  concloftiTe,  proof,  Is  upon  the 
weight  of  evidence."  In  the  first  place,  we 
think  the  additional  words  were  only  de- 
signed and  can  only  be  understood  as  ex- 
planatory of  "prima  facie"  evidence;  and 
a  charge  that  the  fact  of  such  payment  was 
prima  facie  evidence  (tf  an  extoision  was 
advantageous  to  defendant,  rather  than  oth- 
erwise. In  the  second  place,  inasmuch  as 
the  Jury  might  naturally  have  formed  the 
idea  that  payment  of  interest  in  advance  was 
tantamount  of  an  agreement  to  extend,  It 
wai  not  Impropw  for  the  court  to  explain  to 
tiiem  that  ancb  was  not  the  case.  Tills 
would  not  be  a  charge  w  the  weight  of  evl- 
dmce.  nnlesa  in  aome  aspect  of  the  case  the 
jury  might  hare  been  warranted  in  consid- 
ering ancb  fact  alone  as  conelnalTe.  This 
wu  not  stating  tbe  effect  of  such  evidence, 
bnt  simply  that  it  was  not  conclmdve  of  tbe 
iBBue.  When  the  court  stated  that  It  was 
prima  tbde  evldraice,  thto  was  givii^  it 
weight  and  effect;  bnt  the  court  did  not  do 
thla  by  stating  that  it  was  not  conelnalTe 
evidence. 

A  contention  appealing  In  appellantrs  brief 
that  thla  particalar  charge  required  defend- 
ant to  make  conclurtve  proof  of  an  exten- 
■lon  cannot  be  sustained.  The  nature  of 
the  charge  waa  not  to  that  effect  at  all,  and 
tbe  jury  were  instructed  that  be  bad  only 
to  show  It  by  a  preponderance  of  tbe  evi- 
dence. 

We  overrule  tbe  alxlli  aaslgnment.  The 
ctaai^  were  not  contradictory. 

We  overrule  the  seventh  assignment  also, 
aa  we  find  the  evidence  supports  tbe  verdict, 
and  was  not  sncb  aa  to  demand  tbe  granting 
of  a  new  trial. 

Affirmed. 

On  Rehearing. 

(Dec.  23,  190S.) 

It  win  De  Kea  that  the  terms  for  holding 
district  court  in  Bexar  county  (where  all  the 
parties  resided^  bring  this  case  within  the 
terms  of  the  oidnlon  In  Maddox  v.  Lewis,  12 
Tex.  GlT.  App.  424,  84  8.  W.  647.  Boone 
testified  that  Uie  only  time  Smitii  ever  paid 
Interest  before  It  was  dae  was  by  tbe  pay- 
ment on  June  8,  1901,  for  tbe  quarter  which 
ran  until  August  2.  1901.  As  to  Smitii  hav- 
tag  preWonsly  paid  other  luatallments  be- 
fore they  became  due,  and  extensions  then 
made^  this  was  disposed  of  by  tbe  above 
denial  of  Boone,  If  accepted  aa  true.  Tbe 
payment  of  Interest  before  the  expiration  of 
tbe  quartw  on  June  8,  1901.  is  nmceded. 
Boone's  version  at  the  transaction  shows  that 
nothing  was  said,  and  no  agreement  made, 
about  an  extension.  As  the  matter  stood  on 
Tune  8th,  a  current  quarter's  Intereat  was  not 
yet  due.  At  tint  time  Sndth  vraa  unable  to 
pay  the  note,  and  for  that  matter  was  unable 
to  pay  It  at  the  end  of  the  quarter.  Boone 


was  not  in  a  poaltioB  to  enforce  payment  by 
that  time,  as  no  court  was  open  to  him  until 
after  the  quarter.  Tbe  note  was  as  good  as 
extended  by  force  of  these  drcumstancea. 
Both  knew  that  it  would  not  be  paid  during 
that  quarter.  If,  under  these  circumstances. 
Boone  received  the  interest  before  the  end 
of  the  quarter,  the  surety  ought  not  to  be 
held  discharged  by  that  alone,  unless  it 
be  made  to  appear  tiiat  In  ccmtideratton  of 
the  advance  Intmeet  Boone  contacted  to 
extend  the  note  to  tiie  end  of  the  quarta; 
Tbe  motUm  Is  overmled. 


TON  DIE8T  v.  SAN  ANTONIO  TRACTION 
00.* 

((^urt  of  Civil  Appeals  of  Tbxss.  Nor.  25, 
1903.) 

STRBBT  RAILROADS— EQUXFIIBNT  OT  OAKa— 

ORDINANCE!— CONSTRUOTION—ACnOHS 
—EVIDENCE— INSTRUCTIONS. 

1.  Statutes  and  ordinances  must  be  reasona- 
bly coustmed,  and  in  a  manner  not  repugnant 
to  common  sense. 

2.  An  ordinance  malrlug  It  unlawful  to  oper- 
ate  a  street  car  unproyided  with  a  fender  of  the 
moat  improyed  design  and  construction,  and 

EFOviding  that  every  electric  street  car  shall 
ave  a  conductor  and  motorman.  requires  a 
fender  and  motorman  only  on  motor  cars,  and 
not  on  trailers. 

3.  In  an  action  against  a  street  railroad  for 
injuries  to  one  attempting  to  board  tbe  car.  a 
question  as  to  whether  tbe  ccMidactor  could  have 
stopped  tbe  car,  and  prevented  injury,  had  he 
been  on  the  rear  platform  of  the  motor  car,  or 
front  platform  of  tbe  trailer,  called  for  an 
opinion,  and  was  properly  excluded. 

4.  In  an  action  against  a  street  railroad  for 
injuries  to  one  attempting  to  board  a  car,  the 
court  properly  refused  to  present  a  case  to  tbe 
jury  not  made  by  the  pleadings  or  evidence. 

Appeal  from  District  (3our^  Bexar  County: 
8.  J.  Broolis,  Judge. 

Action  by  H.  W.  G.  Von  Dlest  against  the 
San  Antonio  Traction  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
AfiHrmed. 

Jaa.  Boutledge,  Sellg  Deutschman.  and 
Harry  Wnrzbach,  for  api^ellanL  Houston 
Bros,  and  B.  J.  Boyle,  for  appellee. 

FIiT,  J.  This  is  a  personal  Injury  suit  In- 
stituted by  appellant  to  recover  damages  al- 
leged to  have  accrued  throu^  tbe  n^llgence 
of  appellee  In  suddenly  starting  Its  car  when 
appellant  was  attempting  to  get  on  the  same, 
and  the  failure  of  appellee  to  have  a  fender 
and  a  conductor  and  a  motorman  <m  the 
trailer,  as  required  by  mdinance  of  tbe  city. 
Tbe  verdict  and  judgment  were  ta  favor  of 
appellee.  By  a  strcmg  preponderance  of  the 
evidence,  it  was  shown  that  appelant  was 
injured  by  attempting  to  board  a  car  while 
It  was  moving.  Tbe  car  wbldi  be  attempted 
to  get  on  was  a  motor  car,  to  which  was  at- 
tached a  car  wltbout  a  motor,  known  a>  a 

'ReheKring  deated  December  23,  UM,  and  writ  of 
error  dsnlAd  br  Supreme  Court. 

f  1.  See  ICuntetpal  OorporatloiM,  vol.  N,  Osat.  Ols- 
I  S76. 
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'trailer."  Appellant  missed  his  hold  on  the 
motor  car,  and  fell  in  the  rear  of  It,  and  hie 
arm  was  run  over  and  crashed  by  the  trailer. 
No  negUg^ice  m*  aliown  vptm  the  part  of 
appellee. 

There  was  an  allegation  In  the  petition  that 
appellee  was  n^llgent  In  not  having  a  fend- 
er and  a  conductor  and  motorman  on  the 
trailer,  which.  It  is  contended,  is  required  by 
the  ordinances  of  the  city  of  San  Antonio. 
The  court  sustained  exceptions  to  that  por- 
tion of  the  petition.  The  ordinances  rafemd 
to  are  as  follows: 

"Sec.  59.  It  shall  be  unlawful  for  any  per- 
son, Arm  or  corporation,  or  for  any  officer  or 
employe  of  a  corporation  to  opiate  or  run 
upon  any  public  street,  avenue,  plaza  or 
square,  of  the  city  of  San  Antonio,  any  street 
car  unprovided  with  a  car  fender  of  the  most 
Improved  design  and  construction." 

"Sec.  15.  Hereafter  no  electric  car  shall  he 
propelled  or  operated  within  the  limits  of 
the  city  of  San  Antonio,  without  having  one 
conductor  and  one  motorman  th^^n." 

It  is  the  c<mtentlon  of  appellant  that  Ian- 
Kuage  of  the  ordinances  support  the  allega- 
tions of  tile  petition,  and  that  It  Is  the  duty 
of  the  street  railway  company  to  have  fend- 
ers and  conductors  and  motormen  not  only 
on  motor  cars,  but  on  cars  thereto  attached 
that  have  no  motors,  and  that  are  dependent 
upon  the  motor  car  for  power  and  motion. 
It  may  be  that  a  literal  cMistruction  of  the 
ordlnancee  would  give  support  to  the  conten- 
tion, but  statutes  and  ordinances  must  have 
a  reasonable  construction  upon  them,  and  not 
one  repugnant  to  common  sense.  In  the  case 
of  Russell  V.  Farquhar,  50  Tex.  865,  the  stat- 
ute was  under  consideration  which  provides 
tliat  no  judgment  or  decree  for  the  tiUe  to 
land  or  for  the  partition  of  land  6hall  be  re- 
ceived in  evidence  unless  recorded  In  the 
county  In  which  the  land  is  situated,  and  It 
was  held  that  the  statute  was  Intended  for 
the  protection  of  bona  fl£e  purchasers  and 
creditors,  and  had  no  reference  to  others. 
The  Supreme  Court  said:  "If  courts  were  in 
all  cases  to  be  controlled  in  their  construction 
of  statutes  by  the  mere  literal  meaning  of 
the  words  In  which  they  are  couched,  It  might 
well  be  admitted  that  appellant's  objection 
was  well  taken.  Bnt  such  is  not  the  case. 
To  be  thus  controlled,  as  has  often  been  held, 
would  be  for  courts.  In  a  blind  effort  to  re- 
frain from  an  Interference  with  legislative 
authority,  by  their  failure  to  apply  well-es- 
tabllsbed  rules  of  construction,  to  In  fact  ab- 
rogate .  their  own  power,  and  usurp  ttiat  of 
the  I^eglslature.  and  cause  the  law  to  be  held 
directly  the  contrary  of  that  which  the  Leg- 
islature had  In  fact  Intended  to  enact  While 
It  Is  for  the  Legislature  to  make  the  law,  it 
Is  the  duty  of  the  courts  to  'try  out  the  right 
intendment*  of  statntea  upon  vhich  they  are 
called  to  pass,  and  by  their  proper  construc- 
tion to  ascertain  and  enforce  them  according 
to  their  true  intent.  Fcr  it  is  this  intent 
wbicb  constitutes  and  la  in  fftct  the  law,  and 


not  the  mere  verbiage  used  by  Inadvertence 
or  otherwise  by  the  Legislature  to  express 
Its  intent,  and  to  follow  which  would  i>ervat 
that  Intent."  This  language  is  quoted  and  ap- 
proved iu  Mclnery  v.  Galveston,  58  Tex.  334, 
and  Edwards  v.  Morton,  82  Tex.  152,  46  S. 
W.  792.  The  city  council,  In  passing  the  or- 
dinance as  to  fendera,  had  in  view  the  pro- 
tection of  citizens  from  Injury  by  cara  pro- 
pelled by  electricity,  and  could  not  have  con- 
templated that  fenders  should  be  placed  on  a 
car  without  the  powers  of  locomotion  within 
Itself,  and  which  could  only  be  carried  along 
the  street  railway  tracks  by  being  coupled 
to  a  car  provided  with  motive  power.  The 
object  in  having  a  conductor  and  motorman 
on  a  car,  it  is  clear,  was  to  procure  the  un- 
divided attention  of  one  man  to  the  propul- 
sion of  the  car,  in  order  that  the  safety  of 
passengers  and  those  using  the  street  might 
not  be  endangered.  To  hold  tliat  the  ordi- 
nance intended  that  a  motorman  should  be 
put  on  a  car  that  bad  no  motor  would  be  to 
render  It  absurd  and  ridiculous,  and  is  a  fine 
example  of  what  positions  courts  would  be 
led  Into  by  a  literal  constroction  of  statutes 
In  every  Instance.  Whenever  literalism  be- 
comes antagonistic  to  common  sense  and  rea- 
son, it  must  be  set  aside  in  judicial  construc- 
tion. If  It  cannot  be  reasonably  held  that  it 
was  Intended  that  a  motorman  should  be 
placed  on  a  car  coupled  on  behind  a  motor 
car,  why  should  It  be  held  that  it  was  Intend- 
ed that  such  car  should  be  provided  with  a 
fender?  In  the  very  nature  of  things,  the 
trailer  could  not  be  the  car  that  would  strike 
any  person  or  other  obstruction  on  the  track, 
and  thCTC  could  be  no  object  in  having  it  pro- 
vided with  a  fender  to  protect  against  dan- 
gers which  could  not  arise.  It  will  not  be  se- 
riously contended  that  a  fender  was  demand- 
ed by  the  ordinance  to  protect  people  who 
might  fall  down  between  the  trailer  and  the 
motor.  We  think  that,  within  the  qpirlt  of 
the  ordinance,  the  two  cars  coupled  consti- 
tuted one  car,  and  a  fender  on  the  front  car 
and  one  conductor  and  motorman  were  all 
that  was  required  by  the  ordinance.  In  a 
trial  amendment,  appellant  alleged  that.  If 
a  fender  had  been  provided  for  the  trailer,  it 
would  have  prevented  bis  injury,  and,  if  there 
had  been  a  motorman  and  conductor  on  the 
second  car,  that  the  cars  could  have  been 
stopped  in  time  to  liave  prevented  his  Injury. 
This  pleading  was  not  excepted  to,  but  no 
evidence  was  Introduced  tending  to  show  that 
appellant  would  not  have  sustained  the  same 
Injuries,  had  there  been  a  fender  and  a  con- 
ductor and  motorman  on  the  trailer.  The 
question  as  to  whether  the  conductor  could 
have  stopped  the  car  and  prevented  the  in- 
jury if  he  had  been  on  the  rear  platform  of 
the  motor  car,  or  the  front  platform  of  the 
trailer,  could  have  been  answered  only  by  an 
opinion  on  the  part  of  appellant,  and  was 
properly  excluded.  The  conductor  swore  that 
he  tried  to  catch  appellant  as  he  fell,  and  at 
once  gave  the  signal  for  an  Immediate  stqpr 
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and  then  applied  the  brake  on  the  trailer. 
He  Bwore  that  the  car  was  stopped  within  16 
feet  The  whole  teetlmonr  united  to  show 
that  the  conductor  was  on  the  front  platform 
of  the  "traifer,"  and  that  be  did  all  In  bis 
power  to  stop  the  car  and  prevent  the  acci- 
dent. Appellant  did  not  awear  that  the  con- 
ductor was  not  on  the  platform  of  the  trailer, 
but  simply  that  he  did  not  see  a  coDduct<nr 
OQ  either  car. 

The  fourth  and  fifth  assignments  of  error 
are  without  merit  The  court  correctly  pre- 
sented every  Issue  in  the  case,  and  did  not 
err  In  refusing  to  give  the  special  Insti-uc- 
tlons  asked  by  appellant  The  only  case  pre- 
sented by  the  pleadings  and  evidence  of  ap* 
peliant  was  that  tbe  car  stopped  In  answer  to 
hlB  signal,  and  that  while  he  was  in  the  act 
of  getting  on.  It  was  suddenly  started,  and 
he  was  thrown  to  tbe  groimd  and  Injured. 
Appellee  met  the  Issue  by  pleading  and  proof 
that,  when  the  appellant  attempted  to  get  on 
tbe  car,  it  was  moving,  and  that  he  was  pre- 
cipitated, through  bis  own  negligence,  to  the 
ground  between  the  cars.  Tbe  court  fully 
presented  the  case  made  out  by  the  appel- 
lant, and  then,  In  effect,  told  the  jury  that 
If  they  did  not  find  that  tbe  facts  sustained 
appellant's  case,  they  would  Snd  for  appellee. 
Appellant  desired  another  pbaae  of  the  case 
than  tlmt  made  by  bis  pleadings  and  evidence 
presented  to  the  jury,  and  the  court  properly 
refused  to  present  it.  Tbere  was  no  evidence 
tending  to  prove  that  the  car  was  moving 
slowly  at  the  time  be  attempted  to  board  It 
He  swore  it  bad  come  to  a  full  stop.  The 
others  swore  that  It  did  not  "slow  down"  at 
all,  but  was  moving  at  the  rate  oC  from  three 
to  five  miles  an  hour. 

The  verdict  is  sustained  by  the  evidence, 
and  the  judgment  is  affirmed. 


DBUMM-riiATO  COMMISSION  OO.  t.  UN- 
ION MEAT  CO.* 
(Court  of  Civil  Appeals  of  Texas.   Nov.  25. 
1903.) 

7AOTOR8-SALB  OF  CATTLB-DUTIES— BVl- 
DBNCS— lUFEAGHINa. 

1.  Where  defendant's  agent  exercised  ordi- 
nary care,  skill,  and  diligence  to  obtain  the  fair 
market  value  of  plaintif'a  cattle  shipped  to  de- 
fendant, as  a  factor,  for  sale,  defendant  was 
not  llaUe  in  damages  to  plainnfE,  although  the 
cattle  were  sold  for  less  than  tlieir  market 
value. 

2.  Evidence  wholly  Irrelevant  to  any  issue  In 
a  case,  drawn  out  on  cross-examination,  cannot 
be  impeached  by  evidence  to  tbe  contrary. 

Appeal  from  District  Court  Bexar  Coun- 
ty; J,  L.  Camp,  Jud^;e. 

Action  by  tbe  Union  Meat  Company  against 
the  Drumm-Flato  Commission  Company. 
Judgment  for  plaintiff,  and  defendant  ap> 
peals.  Reversed. 

Ball  &i  Ingram,  for  appellant  J.  EL  Webb, 
for  appellee. 

•Bahakrlnx  dsnM  DecemtMr  tM, 


NEILL,  J.  Appellee,  plaintiff  below,  sued 
appellant  defendant  below,  to  recover  dam- 
ages alleged  to  have  been  caused  by  defuid- 
ant's  negligence  In  classifying  below  their 
grade  and  in  selling  for  less  than  their  mar- 
ket value  298  head  of  cattle  shipped  from 
Ban  Antonio,  Tex.,  and  consigned  by  plaintiff 
to  defendant,  as  a  factor,  for  sale  at  East  St 
Louis,  HI.  The  plaintiff  alleged  that  the  cat- 
tle were  fat  and  marketable,  but  that  defend- 
ant negligently  classified  them  as  thin,  rough, 
and  common  cattle,  and  aold  them  l)elow 
tbelr  market  value  at  Bast  8t  Louis  on  cer^ 
tain  days  of  March,  1902,  to  plaintiff's  dam- 
age In  the  sum  of  $746.61.  The  defendant 
answered  by  a  general  denial,  and  the  case 
was  tried  before  a  jury,  and  the  trial  result- 
ed In  a  Judgment  In  favor  of  idAlntifl  for  ttie 
sum  of  $500. 

The  conclusions  we  have  formed  from 
reading  and  carefully  considering  all  the  evi- 
dence, in  our  view,  render  it  unnecessary,  to 
a  proper  disposition  of  this  ai^>ea],  to  con- 
sider all  of  appellant's  assignments  of  error. 
There  Is  not  a  scintilla  of  evidence  tending 
to  show  that  the  animals,  or  any  of  them, 
were  classified  by  tbe  defendant  or  sold  by 
It,  as  thin,  rough,  or  common  cattle.-  On  tbe 
contrary,  tbe  undisputed  evidence  shows  that 
it  Is  not  customary  for  factors  to  classify  and 
sell  cattle  in  tbe  market  at  Bast  St  I^uls  by 
classification.  The  Invariable  custom  Is  for 
the  factors  to  whom  they  are  couslgood  to 
exhibit  them  In  the  market  for  sale,  and  sell 
than  for  the  highest  price  that  can  be  ob- 
tained. The  great  preponderance  of  evidence 
shows  that  this  method  of  sale  was  adopted 
by  the  defendant  the  cattle  exhibited  to  the 
buyers,  due  care  and  diligence  taken,  and 
good  faith  exercised,  by  tbe  defendant  to  sell 
them  at  the  highest  market  price  obtainable, 
and  after  the  exercise  of  such  care  and  dili- 
gence the;  were  sold  at  the  best  price  that 
could  be  obtained.  It  may  be  that  it  ooold 
be  found  from  the  evidence  that  other  cattle 
of  the  same  or  of  no  higher  grade  or  qnallty 
were  sold  In  the  market  there  at  the  same 
time  for  better  prices.  If  this  should  be  con- 
ceded. It  Is  not  sufficient  evidence,  even  If  It 
tends  in  that  dh-ectlon,  to  show  that  tbe  de- 
fendant was  guilty  of  negligence  In  selling 
the  cattle  below  their  market  valoe.  FVjt, 
as  the  court  Instructed  the  jury,  "If  defmd- 
ant's  agent  exercised  ordinary  care,  skill,  and 
diligence  to  obtain  the  fair  market  value  eC 
the  cattle,"  defendant  was  entitled  to  a  ver- 
dict,  "although  the  jury  may  have  believed 
from  the  evidence  that  the  cattle  were  sold 
for  less  than  their  market  value."  As  la  said 
by  Judge  Cooley:  "Whoev«>  bargains  to  ren- 
der service  for  another  undertakes  for  good 
faith  and  Integrity,  but  be  does  not  agree 
that  he  will  commit  no  errors.  For  negli- 
gence, bad  faith,  or  dishonesty  he  would  be 
liable  to  his  ^ployer;  bnt  if  he  is  gnllty  of 
neither  of  these,  the  master  or  employer  most 
submit  to  such  Incidental  losses  as  maj  ocenr 
In  the  contae  (tf  ftie  anployment  Iwatnae 
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tbese  are  Inddents  to  all  avocatlotiB,  and  no 
one,  by  any  Implication  of  law,  ever  nnder- 
tabes  to  protect  anotber  against  tbem." 
Pugo  V.  WellB,  87  Mlcb.  415. 

The  testimony  of  defendanf  a  witness,  Joe 
Berry,  In  regard  to  a  sale  of  Mr.  Butler's  cat- 
tle In  April,  1901,  whicb  was  drawn  out  on 
cross-examination  by  plalutiffB  counsel,  was 
wholly  Irrelevant  and  Immaterial  to  any  Isane 
in  thla  case,  and  could  not  therefore  be  im- 
peached by  Introducing  evidence  to  the  con- 
trary, as  was  done  In  this  case  by  the  testi- 
mony of  Mr.  Butler,  which  gave  an  entirely 
different  Terslon  of  tlie  transaction.  Smye 
T.  Groesbeck  (Tex.  Clr.  App.)  73  S.  W.  972. 
Besides,  the  testimony  of  Butler  was  ex- 
tremely prejudicial  to  the  defendant,  and  we 
can  account  for  tbe  verdict  being  against  the 
overwhelming  weight  of  the  testimony  only 
upon  the  hypothesis  diat  Its  oonstderation  In- 
fluenced the  jury. 

Because  the  verdict  upon  the  question  of 
negligence  finds  no  support  in  tbe  evidence, 
the  judgment  1*  reversed  and  tlie  cause  re- 
mained. 


LITTLE  et  al.  v.  GRIFFIN.* 
(Cooit  of  dvU  Appeals  of  Texas.   Nor.  14, 

1003.) 

VBNUB— SUIT  AGAINST  COUNTY— INJUNCTION. 

1.  While  actions  against  counties  are  govern- 
ed generally  by  Laws  1846,  p.  321  (Rev.  St 
1896,  art.  1194.  snbd.  IS),  providing  that  suits 
against  a  county  shall  he  instituted  in  a  court 
within  the  county,  a  snit  for  an  injunction  re- 
BtrainiDg  sale  under  execution  In  favor  of  a 
county  was  properly  commenced,  not  in  that 
county,  but  in  the  one  In  which  the  sheriff  hav- 
ing charge  of  the  sale,  and  on  whom  the  writ 
was  served,  had  his  domicile;  Rev.  St.  189$, 
art.  2996,  providing  that  an  injunction  shall  be 
returnable  to  the  court  of  that  county  in  which 
the  par^  against  whom  It  is  directed  has  his 
domicUe. 

Appeal  from  District  Comt,  Bosque  Conn- 
ty;  W.  Pt^ndexter,  Judge. 

Suit  by  Z.  T.  Griffin  against  H.  U  Little 
and  others.  From  a  decree  In  favor  of  com- 
plainant, defendants  appeal.  Affirmed. 

J.  O.  Browning,  O.  8.  Lattimore,  and 
Capps  &  Canty,  for  appellants.  Locfcett  & 
Cureton,  J.  A.  Gillette,  and  Robertson  ft  Bob* 
ertson,  for  appellee. 

STEPHEiNS,  J.  Execution  was  Issued  on 
a  judgment  rendered  in  tbe  district  court  of 
Tarrant  county  in  favor  of  Tarrant  county, 
and  was  levied  by  the  sberlCf  of  Bosque  coun- 
ty on  a  tract  of  land  situated  in  that  coimty. 
Api>e1Iee,  who  was  the  owner  of  the  land, 
and  a  stranger  to  the  Judgment  and  exe- 
cution, obtained  an  injunction  against  said 
sheriff  and  Tarrant  county,  restraining  the 
sate  of  the  land.  This  injunction  was  made 
returnable  to,  and  was  tried  in,  the  district 
court  of  Bosque  county,  where  tbe  sheriff 
resided.  Tarrant  county  sought  to  avoid  a 
trial  of  the  Isaue  thus  raised  upon  the 

•Writ  of  srror  denied  by  Bupmw  Coort. 


ground  that  suits  against  a  county  can  only 
be  "commenced  in  some  court  of  competent 
jurisdiction  within  such  county,"  and,  being 
unsuccessful  in  the  issne,  has  brought  tbe 
case  here  by  appeal. 

It  was  held  by  this  court  In  the  case  of 
Montague  County  v.  Meadows,  31  S.  W.  694, 
iu  which  writ  of  error  was  denied,  that  sec- 
tion 1  of  the  original  act  to  regulate  proceed- 
ings In  the  district  courts,  prescrlbli^  tbe 
venue  of  suits,  approved  May  13,  1846  (Laws 
1846,  p.  363),  was  inapplicable  to  suits 
against  counties,  which  were  governed  by 
section  4  of  an  act  passed  May  11,  1816 
(Laws  1846,  p.  321),  providing  "that  all  suits 
against  a  county  sliall  be  instituted  and  proae- 
cnted  to  final  judgment  In  some  court  of  com- 
petent Jurisdiction  within  such  county,"  and 
that  the  incorporation  of  tble  section  In  the 
Revised  Statutes  of  1895  as  subdivision  19  of 
article  1194  did  not  change  the  law  as  orig- 
inally enacted;  and  this  case  Is  relied  on  by 
appellant  to  snstaln  the  appeal.  We  are  of 
opinion,  however,  that  as  this  was  a  proceed- 
ing by  injunction,  we  should  look  to  the 
special  provisions  on  tliat  subject,  as  con- 
tained in  section  152  of  tbe  original  act,  and 
as  now  embodied  in  article  2906  of  tbe  Re- 
vised Statutes  of  1895,  rather  than  to  the 
provision  elsewhere  found  affecting  venue 
of  suits  generally  against  counties. '  Turning 
to  tbe  injunction  statute  referred  to,  we 
find  that  a  writ  of  injimction  like  this  is 
made  returnable  to  the  proper  court  of  the 
county  In  which  the  party  against  whom  It 
Is  granted  has  bis  domicile,  and  If  "there  be 
more  than  one  party  against  whom  any  writ 
Is  granted  it  may  be  returned  and  tried  In 
the  proper  court  of  the  county  where  either 
party  may  have  his  domicile."  Leacbman  v, 
Capps  &  Cantey  (Tex.  Sup.)  36  S.  W.  2S0. 
Inasmuch,  then,  as  the  sfaerlfF  of  Bosque 
county  had  his  domicile  In  that  county,  and 
vraa  a  party  against  whom  the  vrrlt  was 
granted,  It  was,  by  the  very  terms  of  the 
statute  above  quoted,  made  returnable  to  the 
district  court  of  Bosque  county.  To  hold 
otherwise  would  be  to  allow  a  general  pro- 
vision In  one  statute  to  control  a  special  one 
In  another,  when  the  well-settled  rule  of  con- 
struction Is  to  the  contrary.  Erwlu  v. 
Blanks,  60  Tex.  583,  and  succeeding  cases. 

The  judgment  Is  therefore  affirmed. 


■   GALVESTON,  H.  ft  S.  A.  RT.  CO.  T. 
APPEL.* 

(Court  of  Civil  Appeals  of  Texas.  Nov.  26, 
1903.) 

HASTBR  AND  SERVANT— IN JtHUHS  TO  8BRV- 
ANT  —  BRAKBHAN  —  PLBADINO  —  UNNBCB8- 
SART  AVBRKBNTS  —  DAHAOBS  —  BXCBSSnnS- 

NBSS— KABNINO  CAPACITY— RBVIBW. 

1.  In  an  action  for  injuries  to  a  brakeman, 
auctions  in  the  petition  tliat  defendant  owed 
plaintiS  the  duty  to  see  tiiat  a  trapdoor  fay 
which  plaintiff  was  thrown  from  a  car  was  se- 

•RflheariDR  dented  DecsmlMr  U,  IMS,  *ad  mlt  td 
error  denied  by  Supreme  Court. 
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cnrely  and  properly  tutened,  and  that  Iti  negli- 
Cent  failure  to  have  the  same  bo  Becnred  waa 
the  direct  and  proximate  cause  of  plaintifiTs  in- 
juries, and  that  defendant's  negligent  failure  to 
properly  secure  and  fasten  the  door  made  it 
perilous  and  dangerous  for  plaintiff  while  in  the 
discharge  of  bis  duties,  which  negligence  was 
calculated  to  produce  the  calamity  which  befell 
plaintiff,  were  not  demurrable  as  unnecessary, 
denunciatory,  and  inflammatory,  though  the  pe- 
tition would  have  been  sufficient  without  them. 

2.  Where,  in  an  action  for  injuries  to  a  brake- 
man,  the  court  gave  a  requested  charge  direct- 
ing the  iuvf  to  find  for  defendant  if  they  found 
that  plaintiff's  condition  was  not  caused  by  the 
accident,  but  waa  the  result  of  his  constitution- 
al syphilitic  condition,  it  was  immaterial  that 
such  issue  was  not  submitt^  to  the  jury  in  the 
court's  general  charge. 

3.  A  verdict  charged  to  be  excessive  will  be 
reviewed  on  appeal,  notwithstanding  the  assign- 
ment of  error  objecting  thereto  is  general  and 
multifftriouB. 

4.  Plaintiff  was  so  Injnnd  by  reason  of  de- 
fendant's negligence  that  he  became  crippled 
and  paralyzed,  rendering  him  a  total  wreck  for 
life.  At  the  time  of  his  injury  he  waa  about  27 
yaam  of  ase»  and  though  1m  had  n^Us  It  was 
curable,  and  hi  waa  a  strong,  active  man,  able 
to  do  work  incident  to  his  vocation.  Held,  that 
a  verdict  awarding  plaintiff  $1^000  damages 
was  not  excessive. 

6.  In  an  action  for  pernuuient  injuries  to  n 
servant,  the  amount  of  his  earning  capacity  at 
the  time  of  the  injury  Is  not  conclnsive  aa  to 
his  earning  capadi?  as  an  element  of  damages. 

Appeal  from  District  Court,  Medina  Oonn* 
tr;  L  Ia  Martin,  Jodgie. 

Actlcrti  b7  W.  J.  Appel  against  tbe  Oalves- 
ton,  Harrlsbarg  &  San  Antonio  Railway  Oom- 
pany.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

Baker,  Botts,  Baker  dc  Lovett  and  Bllia  & 
Love,  for  appellant  Ed  De  Montel,  Perry 
J.  Lewis,  and  H.  O.  Garter,  tor  appellee^ 

JAMES,  a  J.  This  la  an  actlGn  for  dam- 
ages for  personal  Injuries.  PiaintlfT  Appel 
alleged  that  he  was  brakeman  on  one  of  'de- 
feadanf  B  freight  trains,  and  while  he  was  on 
top  of  a  stock  car  In  discharge  of  his  du- 
ties, and  while  the  train  was  in  motion,  be 
stepped  upon  a  trapdoor  which  constituted 
a  part  of  the  roof  of  the  car,  which  defend- 
ant had  negligently  left  insecure,  and  which 
tipped  and  caused  plaintiff  to  be  thrown  to 
the  ground  with  great  force,  a  distance  of 
some  15  feet,  whereby  he  was  seriously  and 
permanently  injured.  The  verdict  waa  for 
plaintifi:  for  916,000. 

We  do  not  sustain  tbe  first  and  second  as- 
aignmentfl  of  error,  which  complain  of  the 
presence  in  the  petition  of  an  allegation  that 
defendant  owed  plaintiff  the  duty  to  see  to 
it  that  said  trapdoor  was  securely  and  prop- 
erly fastened,  and  Its  negligent  failure  to 
have  same  securely  and  properly  fastened 
was  tbe  direct  and  proximate  cause  of  plain- 
tiffs Injorles.  Also  of  an  allegation  that  tbe 
defendant's  negligent  failure  to  properly  se- 
cure and  fasten  said  trapdoor  made  It  peril- 
ous and  dangerous  for  plainttlf  while  In  tbe 
discharge  of  bin  dt^ty,  and  that  stich  negli- 
gence waa  calculated  to  produce  Just  such  a 
calamity  as  befell  plaintiff.  Defendant  com- 


plained of  these  allegations  by  ipedal  de- 

murr^  wblch  tbe  trial  Judge  OToraled. 
The  petlticm  would  probably  taave  been  mf- 
fldent  without  theae  allegations.  The  ob- 
jection la  that  tbey  wore  teelennt— wei« 
unnecessary,  dokunciatory,  and  inflammato- 
ry allegatlona— not  IntMided  by  tbe  pleader 
to  state  a  cause  of  action,  and  In  their  tend- 
ency calculated  to  p»judlce  tbe  Jury  against 
tbe  defendant.  While  tbcr  may  bave  been 
unnecessary  In  stating  a  case  of  negligence. 
In  rlew  of  tbe  remainder  of  tbe  petition, 
they  wen  not  In  any  sense  dennndatory  or 
inflammatory,  nor  calculated  to  bave  tbe  ef- 
fect charged  to  them. 

The  third  and  fourth  assignments  are 
crltidsms  of  tbe  general  charge,  In  that  it 
did  not  present  a  single  phase  of  tbe  case 
whereby  the  jury  might  find  for  the  defend- 
ant, and  because  tbe  third  paragraph  of  the 
charge  requires  tbe  Jury  to  find  for  plain- 
tiff, regardless  of  defendant's  plea  to  tbe  ef- 
fect that  plaintiff's  condition  was  not  caused 
by  this  accident,  bnt  was  tbe  result  of  bis 
constitutional  sypblUtic  condition.  Tbe  gen- 
eral charge  of  tbe  court  presented  the  case 
correctiy,  but  without  reference  to  said  plea, 
except  indlrecUy,  in  that  it  authorized  the 
Jury  to  find  for  plaintiff  only  In  tbe  event  bis 
injuries  were  tbe  result  of  tailing  from  the 
car.  But  by  a  cbai^  requested  by  de- 
fendant the  issue  indicated  in  die  plea  was 
directly  submitted,  and  the  jury  directed  to 
find  for  defendant  if  tliey  found  according  to 
tbe  plea. 

The  fifth  assignment  Is  that  the  court  erred 
"In  OTerruUng  defendant's  motion  for  new 
trial,  for  the  reasons  therein  set  out,  and 
particularly  for  the  reason  that  tbe  verdict 
was  excessive,  and  contrary  to  and  against 
the  great  preponderance  of  the  evidence." 
Appellee  objecto  to  this  assignment  as  mul- 
tifarious and  too  general.  This  court  has 
never  failed  to  consider  the  verdict  as  to 
amount,  in  the  light  of  the  evidence,  when 
an  asBignment  charges  that  it  Is  excessive. 
We  find  as  a  fact  in  this  case  that  the  tes- 
timony was  sufficient  to  authorize  finding  that 
plaintiff  fell  from  the  car,  and  that  his  in- 
juries were  thereby  caused.  As  to  the  ver- 
dict being  excessive  in  amount,  we  find  noth- 
ing to  warrant  our  Intorforence  with  the 
conclusion  of  the  Jury  on  tbe  subject  Plain- 
tiff, when  hurt  was  about  27  years  of  age. 
and  there  was  amj^e  testimony  to  the  ef- 
fect that  notwithstanding  he  bad  syphilis, 
he  was  a  strong,  active  man,  able  to  work, 
and  did  work.  He  testified  he  bad  been 
working  for  defendant  about  four  years;  that 
It  takes  a  pretty  good  man  to  be  a  brakeman. 
that  Is,  a  man  physically  able  to  do  any  kind 
of  work  that  came  to  hand;  that  when  this 
accident  occurred  he  was  in  perfect  health, 
but  was  suffering  a  little  bit  from  the  dis- 
ease. There  was  testimony  that  bis  disease 
was  curable,  that  in  his  case  it  was  con- 
fined to  the  skin  and  did  not  involve  any  of 
tbe  inneor  structures,  and  that  persona  with 
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Byphllls  live  as  long  as  other  people,  do  the 
same  kind  of  work  as  otber  people,  and  that 
plaiutur  bad  practically  gotten  well  of  It 
The  results  of  the  fall  bare  been  paralyaiB 
of  tbe  right  side  and  leg,  spinal  affection, 
and  other  afflictions,  which  may  be  summed 
op  in  tbe  expression  used  by  the  company's 
physician:  "Whatever  may  be  tbe  cause, 
he  la  now  badly  crippled,  paralyzed,  and  In 
a  pitiable  condition;  there  can  be  no  donbt 
about  it."  As  to  tbe  earning  capacit?  of  a 
young  man  of  active  habits  and  ability  to 
work,  tbe  amount  he  was  earning  at  the 
precise  time  of  his  injury  is  not  tbe  exclu- 
sive criterion  of  what  it  was,  or  would  have 
been  thereafter.  This  was  peenUarly  a  mat- 
ter for  the  Jury.  Oonsldering  the  condition 
of  the  man  b^ore  he  was  hurt,  bis  occupa- 
tion, his  prospects  for  preferment,  his  terri- 
ble Injuries  and  suffering,  rendering  him  a 
total  wreck  for  Ufe,  we  do  not  believe  the 
amount  foimd  by  the  Jury  Is  onBuppwted. 
Affirmed. 


OIs  BBRBBBA  v.  FBOST  et  al.* 

(Court  of  Civil  Appeals  of  Texas.  Nov.  2S, 

ld03.) 

RECEIYBRS  —  APFOINTUBNT  ~  ADBQOATB  LE- 
GAL REHSDT-^BqUESTRATION~-ACTIONS  AT 
LAW— UORTGAOBS-ASBIGNHBNT  OF  RBNTS— 
RIGHTS  OF  UORTOAOSK-JIABBIBD  WOHBN— 
SES'ARATB  B8TATB. 

1.  SeQQeetratlon  proceedinss.  In  which,  by 
Rev.  fit  1896,  art  4873,  defendant  can  retain 
possession  of  tbe  Bequestrated  property  by  giv- 
ing a  bond,  in  whlcn  caae  he  Is  not  teqalred, 
under  article  4882,  to  account  for  tlie  rents  or 
revenue  tbmot,  are  not  an  adequate  legal  rem- 
edy  to  save  and  collect  for  a  mortgage  creditor 
the  rents  of  the  property,  and  apply  them  to 
the  discharge  of  bis  debts,  and  keep  tbe  proper- 
ty  in  such  repair  as  to  be  rented  anuQally,  and 
the  appointment  of  a  receiver  for  such  puiposs 
was  not  therefore,  nnnecessaiy. 

2.  Tbe  fact  that  a  creditor  whose  mortgage 
gave  lilm  the  right  to  the  rents  of  property  had 

Eiven  notice  to  tbe  tenant  to  pay  the  same  to 
im,  and  could  maintain  an  action  against  the 
tenant  for  soch  rents,  does  not  show  an  ade- 
quate remedy  at  law,  rendering  a  receivership 
to  collect  and  ani>ly  the  rents  to  his  debt  su- 
perfluous. 

S.  The  ri^t  of  a  mortgage  creditor  to  sue 
and  collect  rents  fmn  a  tenant  ts  not  an  ade- 
quate remedy,  preventing  the  appointment  of  a 
receiver  to  collect  and  apply  the  name  and  keep 
the  property  In  repair,  where  the  creditor  is 
entitled  to  each  rents  until  the  payment  of  his 
entire  debt,  and  the  rents  to  accrue  under  the 
outstandint;  lease  will  be  insnfficient  to  extin- 
guish his  claim. 

4.  Under  Rev.  St.  1895,  art  1465,  S  2,  pro- 
viding that  receivers  may  be  appointed  In  ail 
cases  where  receivers  have  heretofore  twen  ap- 
pointed by  tbe  usages  of  the  court  of  equity,  a 
receiver  may  be  appointed,  pending  suit,  at  the 
Instance  of  a  mortgage  creditor,  who  is  entitled 
by  the  mortgage  to  the  rents  and  profits  of  the 
morti^ged  property  after  default 

5.  The  rents  of  a  married  woman's  separata 
estate  are  community  property,  and,  where  as- 
signed as  security  by  hnnband  and  wife  for  tlie 
former's  debt,  are  not  discharged  by  an  exten- 
sion of  time  of  payment  given  to  the  husband. 

6.  The  fact  that  a  lease  of  property  is  void  Is 

^tabssrlBg  tadsd  December  S3,  UOS. 


no  answer  to  an  applicatl<Hi  of  a  mortgage  cred- 
itor for  the  appoiDbnent  of  a  receiver  to  collect 
and  apply  to  nis  debts  the  rents  and  profits 
thereof. 

7.  The  appointment,  for  an  Indefinite  time,  of 
a  receiver  of  tbe  rents  of  a  married  woman's 
separate  property,  mortgaged  to  secure  a  debt 
of  her  husband,  and  in  the  assignment  of  which 
rents  she  joined,  did  not  derive  her  of  her 
property  without  her  consent  and  without  due 
process  of  law. 

Appeal  from  District  Court,  Bexar  County; 
S.  J.  Brooks,  Judge. 

Action  by  Julia  0.  De  Burma  against  T.  G. 
Frost  and  another.  From  a  JucteiB^t  ap- 
pointing a  receiver,  plaintiff  appeals.  A& 
firmed. 

Oeo.  0.  Altgelt,  for  appellant  Ball  &  In- 
gmm,  for  appellew. 

NBUJj,  J.  TblB  aoit  was  brot^it  1^  Jnlla 
C.  De  Berrera,  a  married  woman,  whow 
husband  refused  to  Join  taw  In  It,  against 
T  C  Frost  and  J.  T.  Woodhnll,  to  cancti  a 
certain  deed  of  trnst  upon  certain  real  e>- 
tato  of  ber  aerate  pro:pertj.  She  aUaged. 
In  sulwtance,  that  on  Decembw  1,  1899,  her 
hnaband,  Joan  B.  Berma,  becamA  indebted 
to  T.  O.  Frost  In  tbe  aom  ot  fS,O0O,  eviden- 
ced by  hlB  note  M  that  date,  bearing  ln< 
terest,  and  falling  doe  on  Febrnary  11, 1001. 
That  to  secure  tbe  payment  ot  tbe  note 
Bbe  Joined  wltb  her  hnaband  in  tiie  executloo 
of  said  deed  of  trust  eongbt  to  be  canceled. 
That  after  tbe  maturity  of  tbe  note  ha  tan»> 
band  and  Frost;  by  their  several  agreemmta 
to  that  effect,  to  none  of  vhldi  she  con- 
sented or  of  wblch  abe  bad  knowle^e,  ex- 
tended tbe  time  of  tiie  payment  of  the  note 
for  a  Tulnable  consldmitlon  paid  by  ber  hus- 
band to  Frost;  and  tiiat  by  reason  of  sucb 
agreements  of  extension  ber  separate  estate, 
upon  wUcb  tiie  deed  of  trust  was  gltrm, 
became  released  and  no  longer  liable  for  ttie 
delrt.  J.  T.  Woodbull  entered  a  disdaimer, 
and  Frost,  after  filing  an  answer  to  the 
merits.  In  which  be  denied  and  plead  mat- 
ters in  avoidance  of  the  alleged  release  of 
said  security  given  by  plaintiff,  filed  a  cross- 
aeticni  against  plalntlfl  and  her  tausband.  In 
which  the  latta-  acc^ted  service  and  became 
a  party  defendant  thereto,  alleging  the  note 
due  wh!<ih  the  deed  of  trust  was  given  to  se- 
cure, and  asked  for  a  foreclosure  of  tlie  lien 
created  tiieret^.  Frost  also  filed  an  appli- 
cation for  a  receive  to  collect  the  rents 
and  revenues  of  the  propraty  upon  which  the 
deed  of  trust  was  given.  In  this  application 
It  was  alleged  that  Juan  Berrera  was  In- 
solvent, and  that,  in  addition  to  the  lien 
created  upon  the  land  in  the  deed  of  trust, 
plaintiff  and  her  husband  In  the  same  Instru- 
ment transferred  and  as^ned  unto  defend- 
ant all  lease  contracts  on  tbe  propwty,  to- 
gether with  any  and  all  rent  or  rents  or  lease 
money  that  might  thereafter  accrue  or  be- 
come due  or  payable  upon  said  property. 
And  it  was  provided  in  tbe  instrument  that 
the  right  of  the  transfer  and  the  assignment 
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of  such  rents  or  lease  money  should  be  exer- 
cised only  upon  the  maturity  of  the  note  by 
the  collection  of  the  same  by  defendant  or 
the  legal  owner  and  bolder  of  said  note,  or 
their  agents  and  representatlTes.  That,  In 
defaalt  of  payment  of  the  note  upon  Its  ma- 
tuiity,  defendant,  or  the  legal  owner  and 
holder,  should  have  the  right  to  collect  and 
receive  all  such  rents  and  lease  money  until 
the  whole  of  the  indebtedness  specified  in 
the  deed  of  trust  should  be  paid  ott  and  dis- 
charged, and  that  if  defendant,  or  such  owner 
and  holder  of  the  note,  should  desire  to  col- 
lect and  receive  such  rents  and  lease  money 
under  the  terms  of  the  instrument,  they 
should  notify  and  advise  the  tenants  and 
lessees  of  the  property,  as  well  as  the  mort- 
gagors, and  that  thereupon  such  tenants  or 
lessees  should  be  bound  and  obligated  to  pay 
the  rents  and  lease  money  to  defendant  or 
the  legal  owner  and  holder  of  the  note.  That 
the  Indebtedness  erideuced  by  the  note  Is 
due  and  wholly  unpaid,  except  $800.  which  Is 
Indorsed  as  a  credit  thereon,  and  that  de- 
fendant is  still  the  legal  owner  and  holder 
of  the  same.  That  defendant  on  the  17th 
day  of  October,  1902,  said  debt  being  past 
due,  notified  plaintiff  and  her  husband,  as 
well  as  John  Dolan,  the  occupant  of  the 
property,  and  the  San  Antonio  Brewing  Asso- 
ciation, which  claimed  some  interest  fn  the 
lease  of  the  property,  that  he  desired  and 
elected  to  collect  and  receive  the  rents  of  the 
property  in  accordance  with  the  terms  of  the 
deed  of  trust.  That  subsequently,  on  the 
22d  day  of  April,  1903,  he  again  gave  all  of 
said  parties,  as  well  as  C.  Baomberger,  who 
was  claiming  some  Interest  in  the  lease,  no- 
tice of  the  same  kind;  but  that  plalntiCt 
and  her  husband,  as  well  as  the  tenants  and 
lessees  of  the  property,  failed  and  neglect- 
ed and  refused  to  pay  the  rents  and  lease 
money  thereof  to  him.  That,  even  though 
the  real  property  covered  by  said  deed  of 
trust  should  be  held  to  be  the  separate  prop- 
erty of  plaintiff,  the  rents  and  lease  money 
thereof  would  be  the  community  of  herself 
and  husband,  and  such  transfer  and  assign- 
ment thereof,  made  by  them  in  the  deed  of 
trust  to  defendant  for  the  purpose  of  securing 
the  indebtedness,  were  legal  and  valid,  and 
remain  a  continuous  security  for  the  debt 
until  It  Is  fully  paid  off  and  discharged,  not 
affected  or  Invalidated,  though  It  should  be 
held  that  the  Hen  created  by  the  deed  of 
trust  upon  the  property  was  relinquished  or 
released,  by  reason  of  any  extension  of  the 
time  for  the  payment  of  said  indebtedness. 
Tbe  defendant  pra  yed  for  the  appointment  of 
a  receiver  for  the  purpose  of  collecting  and 
receiving  the  rents  of  said  property,  and  that 
such  receiver  be  directed  to  receive,  collect, 
and  pay  the  same  to  defendant  from  time 
to  time,  after  paying  reasonable  expenses 
Incident  to  the  receivership,  and  of  such  re- 
pairs on  the  property  as  might  be  directed  by 
the  court,  antil  the  debt  should  be  fully  paid 
oft  and  discharged.   To  defendant's  appllca- 


tioD  for  a  receiver  the  plaintiff  Interposed  a 
general  demurrer  and  a  number  of  special  ex- 
ceptions, and  answered  that,  if  tbe  San  An- 
tonio Brewing  Association  or  any  other  per- 
son was  in  possession  of  the  property  or 
claiming  the  right  of  possession  thereof,  she 
was  not  a  party  to  such  lease,  and  the  same 
is  not  binding  on  her;  that  when  the  deed  of 
trust  was  executed,  the  property  was  her 
separate  estate,  and  is  now;  that  by  rea- 
son of  the  various  extensions  of  the  time  of 
payment,  as  averred  in  her  original  peti- 
tion, her  property  was  discharged  from  any 
further  liability  under  said  deed  of  trust. 
After  plaintiffs  demurrers  to  the  applicatioo 
for  the  receivership  were  orerruied,  the  coart 
after  bearing  the  evidence  thereon,  entered 
an  Interlocutory  order  appointing  T.  J.  Mc- 
Mlnn  receiver  of  tbe  property  upon  which  the 
deed  of  trust  was  given,  authorizing,  empow- 
ering, and  directing  him  to  talte  posaession 
thereof  upon  qualifying  as  such  receiver,  rent 
\  tbe  same,  collect  the  money  therefor,  with 
j  general  authority  to  look  after  and  care  for 
I  tbe  property,  and,  if  deemed  advisable,  to 
I  make  repairs  thereon,  and  keep  the  same 
1  Insured;  to  continue  the  rental  contract  ex- 
1  Isting  upon  the  property,  should  he  deem 
I  advisable  to  do  so,  and  receive  and  collect 
the  rents  from  tbe  tenant  or  lessees  there- 
of under  the  terms  and  conditions  of  the 
rental  contract  now  in  force.  The  order 
further  provided  that  the  receiver  should 
have  such  other  and  further  rights,  authority, 
and  powers  in  the  premises  as  the  court 
may  from  time  to  time  deem  proper  to  give 
and  grant  It  is  from  this  interlocutory  or- 
der (the  main  suit  between  plaintiff  and  de- 
fendant being  still  pending  and  othowise 
andisposed  of)  tUs  appeal  Is  proaecnted. 

Conclusions  of  Fact 

The  evidence  Introduced  upon  the  ai^llca- 
tlon  for  a  receivership  shows  that  the  real 
property  described  In  the  pleadings  of  the 
several  parties  is,  and  was  when  tbe  deed  of 
trust  was  executed  by  the  parties,  plaintlfTs 
separate  property.  The  deed  of  trust,  among 
other  things,  contains  the  following  stipulation 
and  agreement:  "We  the  said  Juan  B.  Ber- 
rera  and  Julia  C.  De  Berrera  hereby  transfer 
and  assign  unto  the  said  T.  C.  Frost  or  the 
legal  owner  and  holder  of  said  note,  any  and 
all  lease  contracts,  together  with  any  and  all 
rent  or  rents  or  lease  money  that  may  here- 
after accrue  or  become  due  and  payable 
upon  said  above  described  property;  this  said 
transfer  and  assignment  of  said  rents  and 
lease  money  collected,  by  the  said  T.  C. 
Frost  or  tbe  legal  owner  and  bolder  of  said 
note,  or  their  agent  or  representative,  only 
upon  maturity  of  said  note,  or  in  default  of 
the  payment  of  premium  upon  Insurance  or 
in  the  payment  of  taxes,  assessments  or 
charges  upon  or  against  said  property  or  fail- 
ure to  make  proper  repairs;  and  after  all 
such  said  amounts,  together  with  Interest 
Qiereon,  have  been  paid,  then  the  said  mort- 
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gagora  betein  Bhall  again  hare  the  right  to 
collect  and  receive  the  said  rent  and  lease 
money  until  some  other  or  further  default 
upon  the  part  of  the  said  Juan  E.  Berrera 
Bud  Julia  C.  De  Berrera  in  the  payment  of 
said  sum  or  aums  or  any  of  them,  as  herein- 
above speclfled;  provided  further,  that  aft- 
er the  maturity  of  said  above  described  note, 
cither  as  per  ita  face  or  by  reason  of  the 
same  having  been  declared  due  by  the  said 
T.  C.  Frost  or  the  legal  owner  or  holder  of 
snld  note,  as  per  the  terms  and  provisions 
hereinabove  set  forth,  then  and  in  such  event 
the  said  T.  O.  Frost  or  the  legal  owner  and 
bolder  of  said  note  shall  have  the  right  and 
privilege  to  collect  and  receive  all  such  said 
rents  and  lease  money  nntll  all  of  the  indebt- 
edness, acts  and  obligations  hereinabove 
specified  shall  have  been  fully  paid,  dischar- 
ged and  compiled  with;  hut  when  the  said 
T.  C.  Frost  or  the  legal  owner  and  holder 
of  said  note,  or  their  agent  or  representatiTe  - 
desire  to  collect  and  receive  the  said  renta 
under  the  terms  hereof,  they  shall  notify  the 
tenants  and  lessees  of  said  property  and 
also  the  mortgagors  herein,  and  thereafter 
and' thereupon,  the  said  tenants  end  lessees 
shall  be  bonnd  and  obligated  to  pay  all  rents 
and  lease  money  to  the  said  T.  0.  Frost  or 
the  legal  owner  and  holder  of  said  note,  or 
their  agent  and  representative  until  otherwise 
advised  and  Instructed  by  the  said  T.  C.  Frost 
or  tbe  legal  owner  and  bolder  of  said  note." 
The  notices  provided  for  In  the  stipulation 
recited  were  given  to  plalntltC  and  her  hus- 
band and  the  tenants  of  tbe  property,  as  al- 
leged In  defendant's  appUcatton  (or  the  ap- 
pointment of  a  receiver.  It  was  also  proved 
that  Jnan  Berrera  Is,  as  was  alleged  In  said 
application.  Insolvent.  Tbe  evidence  tends 
to  show  that  the  time  of  payment  of  tlie  note 
secured  1^  the  deed  of  trust  was  extended 
for  a  consideration  paid  by  Joan  Berrera  to 
tbe  defendant,  without  plaintiff's  knowledge 
or  consent,  as  alleged  In  her  petition.  The 
land  described  In  plalntUf's  petition  was  leas- 
ed by  Jnan  B.  Berrera  to  tbe  San  Antonio 
Brewing  Association  on  Hw  28th  day  of  April, 
1902,  tax  24  consecutive  months,  at  a  monthly 
rental  of  183.35.  SaU  lease  began  on  the 
28tb  day  of  April,  1902,  and  is  to  continue 
for  24  monllis  thereafter.  It  does  not  ap- 
pear tbat  the  plaintiff  was  a  party  to  such 
leaaa 

Conclnskma  of  Utw. 

1.  We  cannot  sustain  appellants  conten- 
tion, made  under  flie  first  and  second  asaign- 
mente,  tbat  appellee  was  not  entitled  to  have 
a  receiver  appointed,  "becanae  it  did  not  ap- 
pear from  his  application  that  he  bad  no  ade- 
quate remedy  at  law;  but,  on  the  contrary, 
it  appeared  that  the  law  furnished  him  an 
adequate  remedy,  which  he  could  exercise 
by  suing  out  a  writ  of  seqoeatration.'*  The 
evldoit  purpose  of  the  recrtvership  was  to 
save  the  rents  accruing  under  tbe  lease  In 
esse,  rent  the  property  upon  the  termination 


of  such  lease,  keep  the  property  in  such  re- 
pair and  condition  as  it  could  be  rented  con- 
tinually, and  to  collect  snch  rents  and  bring 
them  into  court  so  they  could  be  applied  to 
the  discharge  of  the  debt  which  they  were  as- 
signed by  plaintiff  and  her  husband  to  secure. 
That  this  purpose  could  not  be  accomplished 
by  sequestration  proceedings  Is  clear.  Had 
the  property  been  sequestered,  the  appellant 
would  have  had  the  right  to  remain  in  posses- 
sion of  the  same  by  executing  a  hood,  as  is 
provided  by  article  487S,  Bev.  St  1895;  and, 
in  that  event,  would  "not  be  required  to  ac- 
count for  •  *  *  the  revenue  or  rent  of 
the  same."  Article  48^,  Rev.  St  189&. 
Though,  under  the  express  contract  of  ap- 
pellant and  her  husband  with  the  appellee, 
tbe  latter  was  entitled  to  rents  tbat  might 
become  due  and  payable  upon  the  property, 
such  rents  could,  by  the  very  terms  of  the 
statute,  have  been  withheld  from  him  had 
he  invoked  the  legal  remedy  of  sequestration. 

2.  But  it  Is  insisted  by  appellant  under  her 
third  assignment  that  appellee  had  another 
adequate  legal  remedy,  in  that  it  appears 
from  the  application  he  had  given  notice  to 
the  tenant  of  his  rights,  under  the  terms  of 
the  mortgage,  to  pay  the  rents,  and  therefore 
could  recover  snch  rents  by  a  suit  at  law 
against  tbe  tenant.  It  may  be  conceded  that 
he  bad  tbe  right  to  collect  by  suit  the  rents 
accruing  from  the  lease  of  the  San  Antonio 
Brewing  Association,  the  tenant  In  posses- 
sion. Yet  this  would  be  far  from  an  ade- 
quate remedy.  To  protect  itself  against  the 
claim  of  the  plaintiff  tbat  the  lease  Is  void 
as  against  her,  tbe  association  might  force 
appellee  to  sue  for  every  monthly  Installment 
of  the  rent  as  it  fell  due  under  the  terms  of 
its  lease,  thus  requiring  a  moltipllclty  of  suits, 
with  tbe  attendant  costs,  expense,  and  vexa- 
tion, to  accomplish  tbe  purpoae  that  can  be  ob- 
tained in  a  single  suit  by  invoking  the  equi- 
table remedy  that  is  sought  in  this  case. 

But  this  is  not  all  that  goes  to  show  the  In- 
adequacy of  such  legal  remedy.  If  it  Is  true, 
as  plaintiff  alleges  in  her  petition,  that  the 
mortgage  on  her  separate  estate  from  which 
the  rents  ensue  is  void— her  husband  being 
insolvent,  and  she  not  being  [>ersonaUy  Uable 
—the  only  security  appellee  has  for  the  pay- 
ment of  bis  debt  Is  the  rente  accruing  from 
the  corpus  of  the  mortgaged  estate.  This 
right  to  collect  and  appropriate  the  rente  to 
tbe  payment  of  the  debt,  by  tbe  very,  terms 
of  the  assignment,  is  continued  In  the  ap- 
pellee until  the  entire  debt,  principal.  Inter- 
est, and  attorney's  fees,  is  fnlly  paid  off  and 
discharged.  The  aggregate  rents  -that  will 
accrue  under  tbe  lease  of  the  brewing  asso- 
ciation during  the  time  of  Ite  existence  will 
fall  far  short  of  a  sufficient  sum  to  extinguish 
the  Indebtedness.  If,  then,  it  should  be  con- 
ceded that  during  the  term  of  the  lease  the 
remedy  of  collecting  the  rente  from  the  brew- 
ing association  by  suit  or  suite  at  law  Is  ad- 
equate, this  remedy  expires  with  the  lease, 
leaving  only  a  fraction  of  the  d^t  paid,  wltb 
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tbe  rigbt  ot  plaintiff  to  resume  possession, 
control,  and  dlspoaltion  of  her  property,  un- 
less appellee  has  some  other  remedy.  He 
cannot,  then,  without  Invotdng  the  aid  of  a 
court  of  equity,  lease  the  property,  or  keep  it 
In  repair  so  that  it  may  be  rented.  Without 
such  aid,  he  la  left  completely  at  the  mercy 
of  the  plaintiff.  Such  mercy  Is  not  apt  to 
be  tempered  with  justice  or  equity.  It  Is  not 
mercy,  but  Justice,  that  appellee  seeks  and 
shows  himself  entitled  to. 

3.  Neither  do  we  think  the  court  erred  In 
OTerrullng  the  exception  taken  to  the  appll- 
cation  that  it  does  not  allege  the  mortgaged 
property  Is  probably  insufficient  to  discharge 
the  debt,  there  being  an  absence  of  a  direct 
allegation  that  the  property  has  been  released 
from  tbe  mortgage.  Xt  is  expressly  provided 
by  statute  that  a  recelTer  may  be  appointed, 
in  an  action  by  a  mortgagee  for  the  foreclo- 
sure of  his  mortgage  and  the  sale  of  the  mort- 
gaged property,  when  it  appears  that  the  con- 
dition of  the  mortgage  has  not  been  perform- 
ed and  the  property  is  probably  insufficient 
to  discharge  the  mortgage  debt  Article 
1465,  t  2,  BeT.  St  1895.  It  Is  apparent  from 
the  allegations  in  the  application  that  the 
"condition  of  the  mortgage  has  not  been  i>er- 
formed,"  and  we  think  equally  apparent  if 
the  allegations  In  appellant's  petition  may  be 
taken  In  connection  with  those  in  appellee's 
application,  that  the  property  mortgaged  is 
probably  'insufficient  to  discharge  the  mort- 
gage debt"  Such  "probable  insufficiency" 
certainly  exists  If  there  Is  any  probability  of 
plaintiff  maintaining  her  allegation  that  the 
mortgage  has  been  discharged  and  the  pr<q^ 
erty  released  from  Its  operation.  To  hold 
that  there  is  no  such  probability  would  be  to 
prejudice  her  case,  and  would,  under  the  Tlew 
of  the  law  taken  by  her  counsel,  defeat  ap- 
pellee's right  to  the  receivership  by  showing 
she  bad  no  cause  of  action  herself.  But  how- 
ever this  may  be  as  to  the  sufficiency  of  the 
auctions  of  appellee's  application  to  bring 
bis  right  to  the  appointment  of  a  receiver 
within  the  terms  of  tbe  statute  cited,  his 
right  to  a  receiver  Is  not  limited  by  its  pro- 
visions, for  section  4  of  tbe  same  article  pro- 
vides that  a  receiver  may  be  appointed  "In 
all  other  cases  where  receivers  have  hereto- 
fore been  appointed  by  the  usages  of  the 
court  of  equity."  By  tbe  usages  of  courts  of 
equity,  receivers  have  ever  been  appointed 
pendente  lite,  when  It  is  provided  by  tbe 
mortgage  that  the  mortgagee  shall  have  the 
rents  and  proflts  aft^  a  default;  forotberwise, 
since  the  owner  of  the  equity  of  redemption, 
where  the  mortgagee's  tight  of  entry  upon 
the  happening  of  a  default  is  taken  away,  or, 
as  in  this  state,  does  not  exist  unless  express- 
ly given  by  the  mortgagor,  is  entitled  to  the 
rents  and  proflts,  until  sale  under  decree  and' 
possession  given  to  the  purchaser,  the  holder 
of  the  mortgage  would  be  deprived  of  a  val- 
uable part  of  his  secuilty.  Jones  on  Mort- 
gages, S  1516,  and  authorities  cited  In  note; 
Smith  OB  BecelTerdiipB,  {  172a;  Beach  on  Be- 


ceivers,  8  84.  But  "in  all  cases  whexe  the 
rents  of  the  property  are  not  spedflcally 
pledged  as  security  for  the  debt  to  entitle  a 
mortgagee  to  a  receiver  of  the  mortgaged 
premises,  and  of  tbe  rents  and  profits,  he 
must  show,  first  that  the  property  Is  an  in- 
adequate security  for  the  debt  with  Interest 
and  costs  of  suit;  and,  second,  that  the  mort- 
gagor or  other  person  who  is  personally  lia- 
ble for  the  payment  Is  Insolvent,  or  beyond 
the  Jurisdiction  of  the  court  or  of  such  doubt- 
ful responsibiHty  that  an  execution  against 
him  for  tbe  deficiency  would  prove  unavail- 
ing."   EUgh  on  Becelvers,  S  666. 

4.  The  fifth  assignment  of  error  complains 
of  the  court's  appointing  a  receiver,  because 
It  appears  from  the  undisputed  testimony 
that  plaintiff's  property  is  discharged  from 
appellee's  debt  by  reason  of  the  extension  of 
time  granted  Juan  S.  Berrera  for  the  pay- 
ment of  the  mortgage  debt  The  Insistence 
under  the  assignment  Is  that  as  appellant 
was  not  personally  liable  for  the  debt  the 
mortgage  given  on  her  separate  estate,  be- 
ing only  collateral  security  for  its  payment 
was  released  by  the  extension  of  the  time  of 
payment,  given  without  ber  knowledge,  or 
consent  If  it  be  conceded  that  ap[>ellant  is 
correct  In  ber  contention  that  the  mortgaged 
property  was  released,  it  would  show  that  a 
greater  necessity  for  the  appointment  of  a  re- 
ceiver Is  presented.  In  event  of  such  release, 
the  principal  obligor  for  the  debt  being  in- 
solvent, the  only  security  appellee  would 
have  Is  that  afforded  by  the  transfer  and  as- 
signment of  the  rents  of  the  estate;  for  such 
rents  are  community  property  (Hayden  t. 
McMUlan,  4  Tex.  Civ.  App.  479,  23  S.  W. 
430),  and,  by  virtue  of  the  assignment,  can, 
by  the  express  agreement  of  plaintiff  and  her 
husband,  be  subjected  to  the  payment  of  the 
debt  We  have  demonstrated  undor  previous 
assignments  that  appellee  has  no  adequate 
remedy  at  law  for  enforcing  the  agreement 
and  must  resort  to  equitable  relief*  which 
can  be  obtained  the  appointment  of  a  re- 
ceiver. 

6.  Suppose  the  imdlsputed  evidence  does 
show,  as  is  contended  by  appellant  that  the 
lease  to  the  Sen  Antonio  Brewing  Associa- 
tion Is  void  because  she  is  not  a  party  to  it 
what  answer  does  It  furnish  to  appellee's 
right  to  have  a  receiver  ap[>otnted?  If  void. 
In  the  sense  that  It  Is  not  binding  on  tbe  les- 
see, the  greater  the  reason  for  having  a  re- 
ceiver, authorised  to  make  a  valid  lease  ao 
that  the  rents  may  be  collected  according  to 
Its  terms.  Again,  if  appellant  having  recog- 
nised tbe  lease  in  tbe  deed  of  trust  by  assign- 
ing the  "lease  money,"  can  be  heard  to  say 
It  is  void,  the  occupant  of  the  premises  Is  lia- 
ble for  the  reasonable  value  of  its  use  and  oc- 
cupation, and  this  value,  being  assigned  to 
appellee,  can,  by  a  court  of  equity,  by  meauB 
of  a  receiver,  be  collected  and  appropriated 
towards  tbe  discharge  of  the  indebtedness. 

6.  Again,  It  is  contended  that  the  cotut 
erred  In  appointing  a  receiver  with  antboti^ 
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to  colleet  tt»  tmtM  of  appenanfs  separate  «■• 
tate  for  an  Indefinite  peitod  of  time,  becann 
ahe  le  tbereby  depnred  of  tke  um  and  ben- 
efit of  ber  property  wltbont  ber  conaent  and 
wlttaont  due  eonrae  of  lav.  The  period  for 
which  the  tecelTar  la  appointed  cannot  ex- 
tend beyond  tbe  time  tbe  debt  Is  paid.  Tbe 
assignment  of  the  rents  Is  until  flien.  In  this 
assignment  ttie  appelant  joined  wltb  het 
huaband.  It  cannot;  thai,  be  said  she  did 
not  oonseot  to  the  terms  of  tlie  asslcnment 
nor  can  It  be  said  "dne  coarse  of  law"  will 
not  permit  a  court  of  eqolty  to  enforce  the 
terms  of  a  valid  contract  where  the  law  fur- 
nishes no  adequate  remedy.  As  long  as  the 
relatkm  of  husband  and  wife  exists  between 
Juan  EL  Bemra  and  appellant,  the  vents  of 
the  mortgaged  property  can,  by  Tirtoe  of  the 
assignment,  be  subjected  to  the  payment  of 
the  debt  ontU  It  Is  fully  satisfied  and  dis- 
charged; and  M  long,  If  a  court  of  equity 
deem  it  necessary,  may  the  recelTership  be 
continued. 

There  Is  ao  error  In  tbe  judgment  and  It  is 
affirmed. 


HBTTIOB  T.  HILLJB  et  aL* 
(Court  of  OItU  Amfmla  «t  Texas.  Nor.  2Et, 
1908.)  . 

MASTER  AND  BBRVANT— DUTT  Or  HASTBR— 
SAFE  PLACS  TO  WORK— SUFFICIBWT  NDH- 
BBR  or  SBRVANTS— INSTRUCTION  AS  TO 
DANGER  —  A8SUUPTI0N  OP  RISK  —  ACTIONS 
FOR  INJURIBB-OONTRIBUTORT  NBOUGENOB 
— AFPDAI^BRRORS  ATAILABLBl 

1.  Th«  qaeation  of  a  muter'B  n^ligenca  in 
failing  to  provide  bis  servaot  with  a  reas<niably 
■afe  place  to  work  does  not  arise  where  it  la 
clear);  ihown  that  the  servant  biuiBelf  selected 
the  place  at  which  he  performed  the  work  for 
coDvenleoce'e  sake,  and  without  any  order  or 
suggestion  from  bis  foreman,  whereas  the  work 
could  have  been  done  elsewhere  without  Incur- 
ring the  danger  incident  to  the  perfornunce  of 
the  work  in  the  place  chosen. 

2.  A  servant  who  was  aware  of  tbe  fact  that 
a  conveyor  box  was  open,  and  of  tbe  danger  In 
working  with  the  hammer  just  above  the  re- 
volving screw,  and  who  was  not  so  working  un- 
der the  piesBure  of  a  perenqttory  order  from  the 
foreman,  assumed  tbe  risk,  and  any  negligence 
in  having  the  conveyor  uncovered  was  unmate- 
liaL 

3.  Tbtn  was  no  nai^igenee  In  fUllng  to  fur- 
nish a  servant  with  a  reasonably  saf^  oammer, 
where  tbe  hammer  furnished  was  ordinarily  as 
safe  as  any  other  for  doing  the  work,  could  have 
been  used  without  danger  at  any  other  place, 
and  was  rendered  dangerous  solely  by  tbe  act 
of  the  servant  In  using  it,  without  necessity 
therefor,  at  a  place  where  It  could  readily  be 
caught  In  the  machinery. 

4.  A  servant,  who  bad  worked  for  five  or  six 
weeks  about  the  premises  and  machinery  In  re- 

S airing  which  he  was  injured,  a  part  of  whose 
uties  had  been  oiling  the  machinery,  and  who 
knew  the  manner  of  repairing  tbe  same,  hav- 
ing r^aired  similar  parts  before,  could  not  be 
considered  an  inexperienced  workman  In  the 
sense  of  Imposing  on  his  employer  the  doty  of 
instmcting  nlm,  or  warning  him  In  such  a  way 
as  to  save  him  from  exposure  to  the  danger 
which  brought  about  his  injury. 

5.  An  employ^  assumes  the  risk  of  Injury 
from  known  danger  If  he  undertakes  or  con- 

'Rebearlng  denl«d  December  1^  IMi,  sad  writ  at 
error  denied  by  Supreme  Court 
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tinues  to  expose  Umself  thereto,  except  where 
be  acts  under  peremptory  orders  from  tbe  mas- 
ter under  drcumstanees  not  admlttinc  <tf  delay 

or  reflection. 

6.  He  fact  that  the  work  in  the  performance 
of  which  a  servant  was  injured  was  outside  of 
bis  duties  does  not  affect  the  doctrine  of  as- 
sumed risk,  where  there  was  no  danger  involved 
In  the  work  itself,  and  tbe  danger  to  which  tbe 
servant  became  exposed  was  created  by  himself 
In  selectinr  the  place  be  did  for  its  performance, 
whereas  uere  were  other  safe  places  practica- 
ble for  the  purpose,  though  possibly  not  so  con- 
venient 

7.  In  an  action  (or  servant's  Injuries,  where 
it  is  evident  that  the  risk  was  one  assumed  by 
plaintiff,  there  Is  no  necessity  for  a  submission 
of  issues  of  contributory  negligence. 

8.  A  servant  assumes  tbe  risk  in  performing 
work  alone  In  a  place  witere  tbe  conditions  are 
such  that  he  must  necessarily  know  that  be  Is 
exposed  to  danger,  whereas  the  work  could  be 
done  elsewhere  without  any  such  exposure ;  and 
he  cannot  count  on  the  negligwice  of  the  master 
In  failing  to  provide  two  men  to  do  the  work. 

9.  Nttligence  of  a  master  in  foiling  to  provide 
a  sufficient  number  of  men  to  do  the  work  in 
whidi  a  servant  was  injured  is  not  available  on 
appeal  Iv  such  servant  from  a  Judgment  for  the 
master  m  an  action  for  the  Injuries,  where 
there  Is  no  allegation  of  negligence  in  that  re- 
spect, and  no  assignment  of  error  or  proposi- 
tion u  presented  thereon. 

Appeal  from  District  Court,  Bexar  County; 
8.  3.  Brooks,  Judge. 

Action  by  Roman  Hettlch  against  L.  J,  and 
P.  O.  Hlllje.  From  a  judgment  for  defend- 
ants, plaintiff  appeala.  Affirmed. 

Plaintiff  was  vnployed  defendants  as  a 
laborar  to  in  their  aeedbonse,  which  was 
connected  with  their  cotton  seed  oil  mill.  One 
of  plalntlira  dntlee  was  to  keep  the  bcqnwr 
filled  with  seed,  and  the  other  to  repair  belts 
by  whiefa  tbe  macbinflry  in  tbe  seedbonss  was 
run. 

For  proceedlngB  on  fwmer  appeals,  see  6D 

8.  W.  491:  67  a.  W.  00. 

Jas.  Routiedge,  for  appellant.  C.  W.  Ogden 
and  Denman,  FrankUn  &  McQown,  tog  appel- 
lees. 

JAHBS»  O.  X  Tbe  case  was  once  befbre 
tried  and  appea^Bd,  tbe  Issae  upon  which  It 
was  submitted  having  been  that  of  Insnfflclent 
light  furnished  by  appellees  for  appellant  to 
do  the  work  of  rqnirlng  a  belt  with  safety, 
aftw  a  promise  by  appellees  to  have  this  mat- 
ter  remedied  There  w^  other  Issues  in  the 
petition  not  submitted.  Tbe  judgment  was 
reversed,  and  the  cause  remanded.  Hlllje  v. 
Hettlch,  95  Tex.  824,  67  8.  W.  90.  For  an 
explanation  of  the  general  nature  of  the  case 
we  refer  to  that  opinion.  At  the  recent  trial 
plalntifl  pleaded  additionally,  as  be  states  it, 
that  he  was  ordered  to  repair  the  belt,  which 
work  was  outside  of  the  course  of  his  regular 
employment,  and  in  which  work  he  was  inex- 
perienced, and  that  while  so  doing  the  handle 
of  the  hammer  he  was  using  became  caught 
In  a  conveyor,  with  the  result  that  the  claws 
of  the  hammer  caught  his  hand,  drawing  it 
Into  the  conveyor,  whereby  that  member  was 
Injured.   Appellees  state  It  thus:  "That  he 

Digitized  by  Google 


642 


77  SO  UTU W JUSTEBN  REPOBTBB. 


(Tex. 


alleged  that  he  was  Ignorant  of  the  dangers 
Inddent  to  the  work  be  was  ordered  to  do, 
and  that  appellees  directed  him  to  do  the  work 
without  warning  him  of  the  dangers  which 
were  known  to  them."  The  court,  after  hear- 
ing the  eTldence,  directed  fbe  Jury  to  find 
for  the  defendants. 

We  think  a  proper  way  of  dlsposlDg  of  the 
appeal  Is  to  state  the  groands  of  negligence 
alleged,  and  to  consider  separately  the  several 
assignments  in  which  error  Is  alleged.  Plain- 
tUt  alleged  that  defendants  were  negligent 
In  ordering  plaintiff  to  repair  the  belt,  in  not 
warning  plaintiff  of  the  danger,  in  not  In- 
structing plaintiff,  In  not  stopping  the  ma- 
chinery. Id  not  providing  snfflclent  light.  In 
not  having  the  conveyor  box  upon  which  plain- 
tiff undertook  to  do  the  work  properly  cover- 
ed. In  not  providing  plaintiff  with  a  safe 
place  to  work,  and  in  providing  a  claw  ham- 
mer with  which  to  do  the  work. 

The  second  assignment  Is  that  the  evidence 
showed  that  defendant  was  negligent  In  fall- 
ing to  provide  plaintiff  with  a  reasonably  safe 
place  to  work,  and  that  this  was  the  proxi- 
mate cause  of  his  injury.  If,  as  we  shall  ec- 
plaln  hereafter,  the  only  danger  that  proved 
to  be  connected  with  repairing  this  belt  was 
in  doing  it  upon  a  strip  just  over  and  In  close 
proximity  to  the  revolving  screw  or  ^Iral  in- 
side the  uncovered  conveyor  box,  and  the  evi- 
dence showing  clearly  that  It  was  not  neces- 
sary to  do  it  there,  but  it  could  have  been  done 
elflftwbere  without  incurring  tluit  danger,  and 
he  himself  selected  sneh  place  at  which  to  do 
It.  toi  convenience,  without  any  or^  or  st^* 
gestion  from  his  foreman,  the  Issue  of  negli- 
gence in  not  providing  safe  premises  was  not 
in  the  case. 

The  third  assignment  Is  that  there  was 
negligence  in  not  having  the  conveyor  covered. 
If,  as  his  evidence  shows,  plaintiff  was  aware 
of  this  fact  that  the  conveyor  box  was  open, 
and  of  the  danger  in  working  as  be  did  with 
the  hammer  just  above  the  revolving  screw, 
and  was  not  so  acting  under  the  pressure  of 
a  peremptory  order  from  the  foreman,  he  as- 
sumed the  risk,  and  negligence.  If  any,  in 
having  the  oonv^or  onoovwed,  was  Imma- 
terial. 

The  fifth  assignment  is  that  negligence  ap- 
pears in  the  fact  that  the  claw  hammer  which 
defendants  provided  to  do  this  work  with  was 
nnssfe  and  unsuitable  for  the  work,  and  in 
failing  to  furnish  him  with  a  reasonably  safe 
hanmier.  In  reference  to  this,  he  was  not 
ordered  to  use  the  top  of  the  conveyor  for  the 
purpose,  and  there  is  no  testimony  that  It  had 
ever  been  so  used  In  his  presence  or  other- 
wise. No  danger  wiiatever,  at  least  not  the 
danger  which  caused  his  Injury,  was  Incident 
to  the  work  of  punching  holes  in  belts  else- 
where than  where  plaintiff  und^ook  to  do 
the  work.  The  hammer  bad  been  used  by 
plaintiff  before,  and  was  ordinarily  as  safe 
as  any  other  hammer  for  doing  this  character 
of  work.  At  any  other  place  it  could  have 
been  used  without  danger  from  Its  peculiar 


I  construction,  and  was  dangerous  In  this  In- 
I  stance  only  by  reason  of  its  handle  being  al- 
lowed to  be  caught  in  the  conveyor.  We 
should  probably  assume  that  the  foreman,  on 
giving  plaintiff  the  punch  and  telling  him  to 
r^nir  the  Iwlt,  meant  for  him  to  use  this 
hammer,  It  being  the  one  kept  for  nae  at  the 
place  where  the  work  was  to  be  done.  But 
the  foreman  did  not  tell  him  to  do  the  punch- 
ing on  top  of  the  conveyor.   PlalntUTs  testi- 
mony on  final  croes-gtamlnatlon,  In  explana- 
tion of  his  previous  testimony  on  the  subject, 
I  was  that  he  did  not  mean  to  say  that  he  could 
I  not  have  taken  the  belt  to  any  other  plao^ 
I  but  that  the  top  of  tiie  eonveyot  was  the  ooly 
convenient  place  tar  him  to  do  the  work.  His 
'  testimony  la  that  he  could  have  done  this  work 
on  the  platform,  or  on  the  side  of  the  om- 
veyor,  though  not  so  conveniently.  The  bam- 
j  mer  b^og  suitable  and  safe  for  the  wwk.  and. 
j  it  being  rendered  unsafe.  If  at  all,  only  by 
■■  the  act  .of  plaintiff  himself  In  using  it  where 
it  could  readily  be  caught  In  the  machinery, 
the  fact  of  negligence  In  fumlstiing  this  ham- 
mer did  not  appear. 
The  fourth,  sixth,  and  seventh  assignments 
,  are  founded  upon  the  theory  tliat  plaintiff 
,  was  Inexperienced  In  the  work  of  repairing 
belts  the  size  of  this  one.    Plaintiff,  as  be 
I  testifies,  was  ordered  to  repair  the  belt,  was 
I  handed  a  punch,  and  knew  where  to  get  the 
'  hanuner.    He  knew  the  manner  of  repairing 
it,  having,'  be  says,  repaired  smaller  ones. 
The  nature  of  the  work,  punching  the  holes, 
and  fastening  the  bands  did  not,  of  Itself.  In- 
volve any  danger  whatever.  So  the  woi^  he 
I  was  set  to  do  was  not  dangerous.   He  knew 
I  the  premises  and  the  machinery.    For  five 
1  or  six  weeks  he  had  worked  there,  oUlng  the 
!  machinery  being  a  part  of  his  duty.  He  bad 
I  been  told  by  his  master  about  the  dangerous 
I  nature  of  the  conveyor,  and,  independenUy  of 
'  tills  warning,  wblcb  he  admits,  be  could  not 
;  have  t)een  working  about  the  place  as  he 
:  testifies  he  bad  been  without  being  familiar 
j  with  its  surroundings,  operations,  and  obvious 
j  dangers.    Under  these  ctrcumstanoes  the  po- 
I  sltion  could  not  be  sustained  that  he  was  an 
I  Inexperienced  workman  In  the  sense  that  it 
;  was  negligence  on  the  part  of  his  employers 
I  not  to  Instruct  Iiim,  nor  warn  him  in  such  a 
1  way  as  to  save  him  from  exposure  to  the  dan- 
ger which  brought  about  his  injury.  The  dan- 
ger was  known  to  blm,  and  In  such  a  case  the 
[  employ^  Invariably  asstunes  the  risk  of  Injury 
I  therefrom  If  he  undertakes  or  continues  to  ex- 
\  pose  himself  to  1^  unless  in  those  exceptional 
'  cases  where  be  acta  by  force  of  a  peremptory 
I  OHler  from  the  master,  under  circumstances 
I  not  admitting  of  delay  or  reflecUoii.   No  such 
i  state  of  fftcts  exists  In  this  record.  The  fwe- 
I  man  was  not  present  wheu  this  work  was 
;  done.   He  bad  not  even  directed  It  to  be  done 
I  where  It  was  done,  and  it  clearly  appears  that 
I  plaintiff  chose  the  place  himself  in  preference 
1  to  other  places,  where  It  might  have  been  done 
1  safely. 

<     Tbe  fact  that  this  work  of  r^irlng  belts 
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was  outside  of  his  dutieB  makes  no  difference, 
where  It  appears  that  there  was  no  Aaager 
InTolred  In  the  work  Itself.  To  this  fact 
plalDtur  testlflee  himself.  The  danger  to 
which  plaintiff  became  eziMsed  was  created 
by  himself  In  selecting  the  particular  plac« 
for  doing  it,  when  other  and  safe  places  were 
present  and  practicable  for  the  pnrpoee,  though 
perhaps  not  so  convenient  Inexperience  in 
respect  to  soch  machinery  or  premises  might 
be  so  extreme  as  to  relieve  a  case  like  tMs 
from  the  features  of  contributory  negligence 
or  assnmed  risk,  but  plaintiff  was  a  person 
of  mature  age  (48  years),  and  knew  and  an- 
derstood  these  premises  and  machinery,  and 
pardcnlarly  the  danger  of  contact  with  the 
Inside  of  this  conveyor.  In  this  connection 
we  refer  also  to  the  eighth  assignment,  Which 
alleges  that  It  was  negligence  to  order  plain- 
tiff to  r^ir  the  belt  In  the  midst  of  moving 
machinery,  and  in  falling  to  stop  same  while 
plaintiff  was  doing  the  work.  What  has  been 
said  practically  disposes  of  this .  contmtion. 
Plaintiff  bad  not  been  ordered  to  work  at  a 
place  where  there  was  danger,  and.  as  It  was, 
the  only  moving  machinery  that  he  became 
exposed  to  was  the  conveyor,  and  be  knew  the 
screw  was  In  motion. 

The  ninth  assignment  refers  to  the  matter 
of  insnffldraicy  of  light.  This  question  is  dis- 
posed of  by  the  opinion  of  the  Supreme  Court 
in  this  case.  The  an^ument  appellant  makes 
In  the  brief  Is  that  plaintiff  had  complained 
about  the  light,  and  the  master  had  promised 
to  remedy  it.  This  point  Is  not  mentioned  In 
the  assignment,  nor  In  any  {Hroposltlon.  If  it 
were,  the  testimony  Is  not  materially  differ- 
ent from  that  stated  In  the  opinion  of  the  Su- 
preme Court,  and  the  condition  of  the  light 
was  there  held  not  to  be  the  [ooxlmate  cause. 

Where  It  is  evident  that  the  risk  was  one 
assnmed  by  plaintiff,  It  would  be  Idle  to  sub- 
mit any  Issue  of  contributory  negligence. 
Hence  there  is  nothing  In  the  tenth  assign- 
ment And,  further,  for  the  same  reason,  the 
matters  alleged  In  the  eleventh  and  twelfth 
assignments  are  of  no  consequence  In  the  case. 

Mention  la  made  In  appellant's  brief  of  the 
testimony  that  to  do  this  work  safely  required 
the  services  of  two  men.  It  is  probable  that, 
If  plaintiff  had  bad  an  assistant  the  misfor^ 
tune  would  not  have  occurred.  But  still  there 
was  DO  danger  Involved  In  the  work  itself 
when  done  by  one  man  or  more.  The  danger 
was,  as  already  stated,  In  plaintiff  attempt- 
ing to  do  It  close  to  the  moving  screw,  and  the 
conditions  were  such  that  he  must  have  neces- 
sarily known  that  this  was  an  exposure  to 
dangv;  hence  In  doing  this  work  alone  at 
that  place  be  must  be  held  to  have  assumed 
the  risk.  In  addition  to  this,  the  point.  If 
any,  was  not  available  to  plaintiff,  as  he  no- 
where alleged  negligence  In  not  furnishing  a 
sufficient  number  of  men  to  do  the  work,  and 
no  assignment  of  oror  or  proposition  Is  pre- 
sented on  the  subje<*t 

What  has  beoi  said  disposes  of  the  first  as- 
signment of  error,  In  which  the  contention  is 


made  genaally  that  the  pleadings  and  vvt 
dence  were  such  as  entitled  plaintiff  to  have 
the  case  submitted  to  the  jury. 
The  Judgment  Is  affirmed. 


TEXAS  &  P.  RT.  CO.  v.  BARHOW.* 
(Court  of  CItII  Appeals  of  Texas.    Kov.  2S, 
1903.) 

RAILROADS— FAILURE  TO  FURNISH  CARSr-DE- 
HAND  FOR  CARB-SUFFICljaNGT— WAIVBR. 
1.  SayleS*  dv.  St  1897,  art  4497  et  seq.,  Im- 
poses a  penalty  oo  any  railroad  which  faila  to 
furnish  cars  to  a  shipper  after  written  applica- 
tion by  him,  stating  the  number  of  cars  and 
the  place  at  which  they  are  desired,  etc.  SM 
that  where  one  applied  for  stable  cars  tor  the 

I  shipment  of  cattle,  the  railroad  was  not  requir- 

1  ed  to  furnish  such  cars;  It  not  appearing  that 
they  were  the  only  suitable  and  proper  kind  of 

\  cars  for  the  transportation  of  cattle. 

I  2.  Though  a  shipper  made  a  binding  contract 
with  a  railroad  for  stable  cam,  its  failure  to 

I  deliver  them  did  not  entitle  the  shipper  to  re- 

I  cover  the  statutory  penalty. 

3.  Where,  after  a  written  demand  tor  stable 
cars  for  a  shipment  of  cattle,  the  shipper  made 
an  oral  demand  for  any  kind  of  suitable  cars, 
failure  to  comply  with  snch  demand  was  not  a 
violation  of  the  statute,  since  It  did  not  amount 
to  a  written  demand. 
'4.  Where  a  shippo-  demanded  stable  cars  for 

i  a  shipment  of  cattle,  such  cars  not  being  the 

I  oair  suitable  ones  for  shipment  of  cattle,  the 
railroad  was  not  required  to  furnish  other  suit- 
able cars. 

Appeal  from  District  Gonit,  Nolan  Gonn^; 
James  L.  ffliepberd.  Judge. 

Action  by  W.  B.  Barrow  a^inat  the  Texas 
&  Padflc  Bailway  Company.  From  a  Judg- 
ment in  tSfM  of  plaintiff,  defendant  appeals. 
Reversed  and  rendered. 

J.  M.  Wagstaff,  for  appellant  Rogland  A 
Gran^  for  respondent 

8PBER,  J.  On  the  morning  of  December 
1,  1902,  appellee  delivered  to  one  W.  B. 
Feaster.  agent  for  the  appellant  at  Sweetwa- 
ter, Tex.,  the  following  requisition  for  cars, 
viz.:  "The  T.  &  P.  Ry.  Co.,  W.  O.  Feaster, 
Agent  at  Sweetwater,  Texas:  On  Nov.  20th 
I  put  In  requisition  for  12  cattle  cars  to  be 
delivered  to  me  at  Sweetwater,  Texas,  on 
your  road,  on  November  2Stb,  for  about  the 
last  week  I  have  made  almost  dally  inqui- 
ries about  the  delivery  of  these  cars,  and  tb^ 
have  not  been  forthcoming.  I  now  formally 
repeat  that  requisition  for  10  stable  cars  to 
be  delivered  at  Sweetwater,  Texas  station, 
for  my  use  on  Wednesday,  Dec.  S,  to  be  used 
by  me  for  the  shipment  of  cattle  within  48 
hours  of  their  delivery,  and  which  cars  are 
to  be  routed  over  your  line  to  Fort  Worth, 
and  from  Fort  Worth  via  the  M.,  K.  &  T. 
Ry.  of  Texas  and  the  M.,  K.  &  T.  Ry.  to  Kan- 
sas City,  Mo.,  and  St  Louis,  Mo.  I  here- 
with tender  to  you  %  or  25%  of  the  estimat- 
ed freight  rate  for  said  cars  as  quoted  by  you 
to  wit:  the  sum  of  f  21UtO  per  car,  and  70a 
are  notified  that  I  shall  expect  to  Insist  on 

•Bshearina  dented  Dscamber  19.  IMS,  and  wrtt  of 
error  dealetf  bj  Suprema  Court. 
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ID7  legal  Tights  and  damages  In  case  of  non- 
compliance wltb  this  request  Respectfully, 
W.  E.  Barrow."  At  tbe  time  <tf  making  tlilfl 
demand,  appellee  had  on  band,  ready  to  be 
shipped,  a  sufficient  number  of  cattle  to  load 
the  cars  ordo'ed,  but  the  cars  were  not  fnr> 
nlshed  to  Mm  until  December  12tti,  and  only 
then  after  he  had  made  a  tr^  to  Ft  Worth 
in  hla  search  for  cars,  and  bad,  on  December 
8d,  notified  appellant's  agent  that  he  would 
accept  any  kind  of  Bistable  cars,  to  be  routed 
over  any  road,  and  that  such  cars  could  be 
bad  tn»n  the  Chicago,  Bock  Island  &  Texas 
Ballway  Company  at  Ft.  Worth.  It  was  to 
recoTflr  a  penalty  vnHee  tbe  statute  for  this 
delay  tbat  tbts  salt  was  Instltnted.  'ibe  trial, 
which  was  before  tbe  district  judge  without 
tbe  interrentlon  of  a  jury,  resulted  in  a  judg- 
ment for  appellee  in  the  sum  of  $2,000. 

Appellant  Inabrts  that  its  general  and  spe- 
cial ezc^ttions  to  tbe  petition  should  bare 
been  sustained,  because  tbe  same  showed  on 
its  face  that  stable  cars  were  ordered,  and  tbe 
law  does  not  require  railway  conqianles  to 
fumlsb  stable  cars,  and  does  not  authorize 
the  recorery  of  a  penalty  for  a  failure  to  far> 
Dlsb  stable  cars.  We  would  sustain  tito  ae- 
rignments  presenting  thte  qoesthm,  wa«,U 
not  for  tbe  further  allegations  in  appellee's 
pleadings  that  the  stable  cars,  as  required  by 
his  demand,  were  and  are  tbe  only  suitable 
and  proper  Mnd  of  cars  fbr  tbe  transportation 
of  cattle,  and  are  tbe  only  Und  ordinarily 
used  by  appellant  fbr  such  purpose.  For  we 
are  of  tbe  o^nion  tbat  railway  companies 
are  not  veqidred,  by  the  toma  of  Ibe  statute, 
to  fnmlsb  any  putlenlar  kind  of  cars  to  a 
shlppw  of  cattle,  simply  because  such  ship- 
per may  demand  It  Tbe  statutes  bearing 
upon  tin  qnestlmi  are  as  ftdlows:  "When  the 
owner,  manage  or  shipper  of  any  freight  of 
any  kind  shall  make  axq?llcatlon  in  writing 
to  any  superintendent  agent  or  otber  person 
in  charge  of  transportatloa,  to  any  railway 
company,  receiver  or  trustee  operating  a  line 
of  railway  at  tbe  point  the  cars  are  desired 
upon  wUch  to  ship  any  freight  it  shall  be 
tbe  duty  of  soeb  railway  company,  recelTer, 
trustee  or  oUtor  person  In  charge  thereof,  to 
supply  the  number  of  cars  so  required,  at 
tbe  point  Indicated  in  the  application  within 
a  reasonable  time  Ibereafter,  not  to  exceed 
six  days  from  the  receipt  of  such  application, 
and  shall  supply  sucb  cars  to  tiie  persons  so 
aivlying  therefor,  In  tbe  order  in  which  such 
applications  are  made,  without  giving  prefer- 
ence to  any  person:  provided.  If  tbe  applica- 
tion be  for  ten  cars  or  less,  tbe  same  sball  be 
fumlahed  in  three  days;  and  provided  fur- 
ther, that  If  the  application  be  for  fifty  cars 
or  more,  the  railway  company  may  have  ten 
full  days  In  which  to  supply  tlw  cars.**  SayW 
Civ.  St  1887,  art  4407.  "Said  application  for 
cars  sball  state  tbe  number  of  cars  desired, 
the  place  at  irtilch  they  are  desired  and  the 
time  they  are  desired:  provided,  that  the 
place  designated  shall  be  at  some  station  or 
■witch  on  tbe  railroad."  Id.  art  448a  "When 


cars  are  lulled  for  mider  the  i^orlslons  of 
this  chapter,  if  tltey  are  not  furnished  tba 
railway  company  so  billing  to  fnmlsb  them 
sball  forftit  to  tbe  ^rty  or  parties  so  apply- 
ing for  them  tbe  sum  of  twenty  five  dollars 
per  day  for  each  car  Called  to  be  funiiabed, 
to  be  reoovwed  In  any  court  of  competent  Ju- 
risdiction, and  all  actual  damages  tbat  sucb 
applicant  may  sustain. "  Id.  art  4488.  "Sucb 
applicant  shall,  at  tbe  time  of  applying  tcr 
sucb  car  or  cars,  deposit  wltb  the  agent  of 
sucb  company  one  fourth  ct  the  amount  of 
tbe  freight  charge  for  tbe  use  of  such  cars, 
unless  tbe  Kdd  road  shall  agree  to  deliver 
said  cars  without  such  desioait  And  snch 
applicant  shall,  wiQiln  forty  eight  hours  aft- 
er such  car  or  cars  have  been  d^vwed  and 
placed  as  bnelnbtfore  i^ovlded.  folly  load 
the  same,  and  iqwn  failure  to  do  so,  he  sball 
forfeit  and  pay  to  tbe  company  the  sum  of 
twen^  five  dollars  for  each  car  not  used: 
provided,  that  where  i^licatlonB  are  made 
on  several,  dajn,  all  of  which  are  filled  upon 
tbe  same  day.  tbe  aK>licant  sball  have  forty 
eight  hours  to  load  tbe  car  or  cars  famished 
on  the  first  ^plication,  and  the  next  tarty 
eight  houra  to  load  the  car  or  cars  furnished 
on  tbe  next  appllcatloin,  and  so  on;  and  the 
penalty  prescribed  shall  not  accrue  as  to  any 
car  <«>  lot  of  cars  applied  for  tm  any  one  day, 
until  tbe  pralod  within  which  they  may  be 
loaded  has  expired.  And  If  tike  said  appli- 
cant shall  not  use  such  can  so  ordered  by 
blm,  and  sball  so  notU^  fho  waSA  company 
or  its  agent  be  shall  forfeit  and  pay  to  the 
said  raibnad  company.  In  addition  to  tb* 
penalty  herein  prescribed,  the  actual  dam- 
ages tbat  such  company  may  sustain  by  0ie 
said  failure  of  tbe  applicant  to  use  said  cars.** 
Id.  art  4500.  It  will  thus  be*  seen  tbat  no 
particular  kind  of  cars  la  prescribed  1^  tbe 
statute,  and  we  think  tbe  tmly  requirement 
in  this  respect  tbat  can  be  lawfully  Imposed 
by  a  shipper  to  tbat  tbe  cars  furnished  should 
be  reasonably  suited  to  tbe  purposes  Intend- 
ed. But  when  appellee  demanded  of  appel- 
lant stable  cars,  be  required  of  It  a  doty  not 
Imposed  by  tike  statnte,  for  a  violation  of 
which  he  must  look  tor  redress  to  an  action 
upon  his  contract,  and  not  to  one  for  tbe  re- 
covery of  tbe  penalty  denounced  above,  nn- 
less  he  shows  afflrmatlTely  that  no  otber  cars 
would  be  proper  or  suitable  tor  tbe  trans- 
portation of  sneb  freight  u  he  desired  to 
ship.  Austin  ft  N.  By.  Co.  v.  Slater,  7  Tex. 
Civ.  App.  844,  26  S.  W.  238.  It  has  oftoi 
beat  b^  tbat  statates  ot  the  character  of 
tbe  (me  under  ccmsldaratlon  should  receive  a 
strict  eonstmctloik,  and  that,  beCare  a  party 
can  avail  himself  of  tiitfr  benefit!,  he  must 
bring  talmself  clesrly  within  their  terms. 
Houston  B.  &  W.  T.  "B^.  Co.  V.  Campbell 
<Tex.  Sup.)  46&W.2,48Zi.B.A.225. 

Becnrrlng  to  tbe  Issue  made  by  appellee's 
allegations  that  stable  cars  are  the  only  suit- 
able and  proper  kind  of  nra  for  tbe  trans- 
portation of  cattle,  we  find  tbat  tbe  evidence 
wholly  falls  to  establlab  snidk  allegation,  but^ 
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Ml  the  contraryr  Bbows  that  tliere  wen  other 
cars  which  wera  used  and  were  mltahle  for 
the  shipment  of  cattle. 

If  It  he  contended,  thoogb  disavowed  by 
counsel  for  aj^Uee  In  bis  oral  presentation 
of  the  case,  that  appellant  made  a  binding 
contract  to  dellw  to  apjMllee  stable  cars, 
the  right  to  reoorer  the  penal^  Is  Imposed 
for  a  violation  of  the  statute,  and  not  for  the 
violation  of  a  emitract  If  a  special  contract 
abonid  operate  In  this  manner  vpon  one 
f  oatore  of  the  statute,  no  reason  Is  apparent 
why  It  should  not  do  so  upon-  any  or  all.  So 
that  if  a  railway  company  were  to  contract 
to  deliver  100  stable  cars,  at  a  point  other 
than  required  by  law,  within  24  hours.  It 
would  be  liable  in  a  penalty  for  breach  of 
such  contract— a  result  clearly  not  within  the 
statute,  and  evidently  not  contemplated  by  It. 

The  fact  that  appellee  modified  his  written 
demand  by  agreeing  with  appellant's  agent 
to  accept  any  kind  of  suitable  cars  cannot 
help  bis  case,  because  the  demand,  a  disobe- 
dience of  which  brings  upon  a  company  the 
penalty,  must  be  a  written  demand,  and  an 
oral  agreement  modifying  a  written  demand 
is  not  itself  a  written  demand.  Such  agree* 
ment  upon  the  part  of  appellee  rather  accen- 
tuates the  view  that  he  nnderatood  that  sta- 
ble cam  only  could  be  fumiahed  to  him  under 
hlB  former  demand,  and  is  contrary  to  bis 
contention  here  that  appellant  conld  and 
shoull  have  supplied  him  with  any  other  cars 
that  w^  suitable.  Bnt  we  do  not  believe 
such  duty  devolved  upon  the  company.  The 
company  was  not  called  upon  to  fumlah  any 
suitable  cars,  but  a  particular  kind  of  suit- 
able cars,  and,  by  the  terms  of  the  demand, 
bad  no  right  to  expect  that  any  other  kind 
than  those  demanded  would  be  received.  The 
parties  are  at  liberty  to  make  any  contract 
they  see  fit  to  make  respecting  the  kind  of 
cars  to  be  used  in  shipping,  but  tbey  cannot 
make  one  imposing  duties  dlfterent  from 
those  imposed  by  statute,  and  then  for  a 
breach  of  it  claim  the  penalty  prescribed  for 
a  breach  of  the  statutory  defined  duties. 

We  are  of  opinion  the  Judgment  should  be 
reversed  and  here  rendered  for  the  appel- 
lant, and  it  la  accordingly  so  ordeced. 


TARBOROTJaH  v.  CREAGER.* 

(Court  of  OlTil  Appeals  of  Texas.    Nov.  7, 
1903.) 

XLBAL  ESTATE  BROKER— SDIT  FOR  •COMUIS- 
8IONS-SUFFICIBNCT  OF  PETITION— FACT  OF 
ADTERTISINQ  IJLND— COM  PETE  NCT  OF  EVI- 
DENCE-CONTRACTS WITH  OTHER  AGENTS- 
INSTRUCTIONS. 

1.  A  petition  alleging  that  plaintiff  contract- 
ed with  defendant  to  sell  certain  land  of  de- 
fendant's: that  plaintiff  was  to  have  the  exclu- 
sive right  to  do  BO  until  a  certain  date;  that  he 
was  to  receive  a  certain  commiBsion;  and  that 
on  a  day  before  the  expiration  of  the  time  lim- 
ited tile  property,  through  his  efforts,  was  sold, 
and  defendant  executed  a  deed  therefor^iis 

*IMiearIiig  danltd  D«s«mbar  It,  IBOS. 


suflldent,  though  the  acts  done  by  plaintiff  con- 
stituting the  effort  resulting  in  the  sale  are  not 
specifically  stated. 

2.  A  real  estate  broker  sidng  for  commis- 
slona  may  testify  that  he  advertised  the  land  In 
a  certain  newspaper,  no  effort  being  made  to 
prove  in  this  manner  the  terms  or  contents  of 
the  advertisement. 

3.  Where  a  landowner  contracts  with  a  real 
estate  broker  to  sell -his  land,  and  to  have  the 
•xdurive  right  to  do  so  until  a  certain  date, 
contracts  made  by  the  landowner  with  other 
agents  are  immaterial,  and  to  submit  their  ex- 
istence to  the  jury,  or  include  them  in  the  enu- 
meration of  circumstances  warranting  a  reoov- 
er7,  is  error. 

4.  Where  a  real  Mtate  broker  suing  for  com- 
missiona  alleges  that  through  his  efforts  the 
land  was  sold,  an  iDStruction  that  if  the  jury 
believe  the  plaintiff  was  trying  to  sell  the  land, 
etc.,  the;  should  find  for  Um,  la  not  warranted 
by  the  pleading. 

Appeal  from  Ora^n  County  Oonrt;  J.  D. 
Woods,  Judge. 

Action  by  A.  T.  Greager  against  Petat  Ya^ 
borongta.  Jodgment  for  plalntlir,  and  defendi 
ant  appeals.  Beversed. 

E.  0.  McLean,  for  appellant.  O.  P.  Brown, 
Culver  &  Hay,  and  Oalloway  &  Beflin,  for 
aivellee. 

TALBOT,  J.  This  action  was  instituted  in' 
the  county  court  of  Grayson  county,  by  ap- 
pellee against  appellant,  to  recover  commis- 
sions claimed  to  t>e  due  on  a  contract  em- 
ployhig  appellee  to  sell  certain  land  owned 
by  appellant 

Appellee  alleged,  substantially,  that  on  or 
about  February  1,  1901,  he  and  appellant  en- 
tered into  a  contract  whereby  appellee  was 
to  sell  a  certain  tract  of  land  owned  by  ap- 
pellant, containing  about  273  acres,  and  situ- 
ated in  Grayson  county,  Tex.,  about  two 
miles  northwest  of  the  city  of  Sherman. 
That  appellee  was  to  have  the  exclusive 
right  until  the  Ist  day  of  January,  1902,  to 
sell  the  land,  and  was  to  do  everything  that 
be  considered  advantageous  in  making  the 
sale.  Tbat  he  was  not  to  sell  for  less  than 
¥13,50U  without  the  consent  of  appellant,  and. 
If  said  land  sold  for  as  much  as  fl3,600,  ap- 
pellee was  to  receive  3  per  cent,  commissions 
for  making  such  sale.  He  further  alleged 
that  on  or  about  the  25th  day  of  September, 
1901,  said  property,  through  his  efforts,  was 
sold  for  the  sum  of  $13,750,  and  that  appel- 
lant executed  a  deed  to  William  Elliott  there- 
for. That  appellant  had  refused  to  pay  his 
commission,  to  his  damage  in  the  sum  of 
?500. 

The  appellant  answered  by  general  demur- 
rer, special  exceptions,  general  denial,  and 
special  answer,  setting  up  In  substance, 
among  other  things,  that  in  the  contract  with 
appellee  he  (appellant)  reserved  the  right  to 
sell  the  land  himself,  and  that  In  case  he  sold 
it  appellee  was  not  to  receive  any  commis- 
sions whatever  for  the  eflorts  he  made  to 
sell;  that  he.  appellant,  sold  the  land  to 
William  Elliott  and  tiiat  appellee  did  not 
find  said  Elliott  as  a  probable  purchaser,  and 
did  not  offer  to  sell  the  same  to  him. 
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Tbae  mu  no  enor  In  oTorrnUns  appel- 
IftDfi  ezeeptloni  to  appellee^a  complaint  If 
the  contract  was  entered  Into  between  him 
and  appellee  as  alleged,  and  tbe  land  sold 
tbroucb  tbe  efforts  of  appellee,  then  we  be- 
liere  a  caoae  of  action  was  snffldently  atat- 
e&,  and  appellee  was  not  required  to  set  out 
apeclflcally  tbe  acta  and  •tbings  done  constl- 
tntlnj;  tbe  effort  resulting  In  tbe  sale  ct  the 
land. 

Tbe  objection  nrged  to  tbe  actton  of  tbe 
court  In  permitdDg  tbe  appellee  to  testify 
tiut  be  bad  advertised  the  property  for  sale 
In  the  Dallas  News,  two  m  three  times*  Is 
untnoable.  Tbe  case  of  Frather  ▼.  Wllkens, 
68  Tex.  187,  4  8.  W.  252,  cited  In  support  of 
appellanf  8  contention  here,  is  not  In  point. 
There  It  was  held  that  "testimony  to  estab- 
Usb  the  ccmtents  of  a  telegram  Is  not  ad- 
missible, In  tbe  absence  of  evidence  showing 
its  loss  or  destruction."  Other  authorities 
dted  are  to  tbe  same  effect  No  effort  fts  we 
understand,  was  made  to  prove  by  tbe  wit- 
ness In  this  case  tin  terms  or  contents  of  tbe 
advertisement  published  by  appellee  In  the 
Dallas  News.  The  only  thing  sought  to  be 
proved  by  the  question  objected  to  was  tbe 
simple  fact  that  an  advertisement  of  the 
property  for  nle  bad  been  made  in  the  Dal- 
las News. 

Ai^Iantfs  third  and  fOmrUi  assignments 
wUl  be  overruled,  t<a  tbe  reason  tiiat  the  evi- 
dence sought  to  be  introduced  was  Irrelevant 
imoaaterlal,  and  inadmissible  as  against  ap- 
pellee. He  was  in  no  way  bound  by  the  con- 
tract of  appellant  with  other  parties  relative 
to  the  sale  at  the  land,  but  bis  rtghts  were 
to  be  measured  and  determined  by  the  terms 
of  bis  own  contract  As  tbe  case  i^»pears 
from  tbe  record  befwe  us,  all  evidence  of  ap- 
pellant's contracts  witb  real  estate  agents, 
other  than  aKnIlee,  was  inadmissible,  and 
should  have  been  on  objectkm  excluded. 
Neitiier  the  rights  of  appellant  nor  of  appel- 
lee, involved  in  tbe  contract  set  out  In  plain- 
tlfTs  petition,  could  be  affected  by  such  con- 
tracts, and  tbe  question  whetbor  or  not  the 
land  was  placed  to  tiie  hands  of  otb«r  agoite 
for  sale,  with  tbe  understanding  that  the 
agent  who  sold  It  should  be  entitled  to  the 
8  per  cent  commission  on  tbe  amount  of  the 
sale,  should  not  have  been  submitted  to  tbe 
Jury  In  any  form,  and  hence  we  believe  tbe 
third  paragraph  of  the  court's  charge  la  sub- 
ject to  the  critidam  contained  In  appellant's 
seventh  aBslgnment  of  error. 

The  appellee  based  bis  right  of  recovery 
upon  the  proposition  that  tbe  exclusive  right 
had  been  given  him  to  sell  the  land,  and  that 
it  had  been  sold  through  his  efforts.  There 
was  no  allegation  that  he  did  In  fact  sell  It 
The  court  In  the  first  paragraph  of  Its 
charge,  told  the  Jury  that  If  the  contract  was 
made  between  the  appellee  and  appellant  as 
alleged,  and  they  believed  that  In  pursuance 
of  said  contract  ai^Ilee  was  trying  to  sell 
the  land,  and  undertook  to  and  did  sell  the 
same  to  William  BHIkitt  during  the  time  ha 


bad  diarge  of  It  under  the  contract,  tiien  to 
find  tor  plaintiff.  The  second  paragraph  of 
the  court's  ^i«e  In  effect  iiutmcted  the 
Jury  to  ^aA  for  plidntifl  If  tb^  believed  from 
the  evidence  that  the  properly  had  been 
placed  In  platotUTs  bands  tar  stie,  and  at 
the  same  time  placed  to  the  hands  of  other 
agento  Cor  sale,  and  that  tiuongb  the  efforts 
of  platotiff  he  was  a  procuring  cause  <tf  the 
sale  of  said  pn^erty,  and  that  reaatm  of 
such  efforts  the  propwty  was  sold  to  BUUott 
These  paragraphs  of  the  court's  charge  are 
conflicting,  and  the  first  Is  not  warranted  by 
tbe  ladings,  tor  that  the  platotiff  rested  bto 
right  to  recover  upon  the  ground  that  the 
property  was  sold  through  his  efforto.  and 
not  that  the  property  had  been  placed  to  bis 
bands  tor  sale,  and  that  be  had  been,  and 
was  at  the  time  of  tbe  execution  of  the  deed 
to  BlUott  endeavoring  to  sell  It  Ttxere  Is 
quite  a  material  difference  between  trying  to 
sell  and  bavtog  consummated  sale  by  trytog. 
In  the  one  case  the  ^orts  and  exertion  have 
not  yet  met  with  success,  whilst  to  the  other 
tbe  ^orts  put  forth  and  means  onployed 
,  have  accomplished  the  purpose  and  «id  to 
view. 

The  second  paragraph  of  the  charge,  to  ear 
c^lnton,  is  Incwrect  to  that  the  court  In 
grouping  the  ftcts  or  stating  the  condition  up- 
on which  platotiff  would  be  oititied  to  re- 
cover, Includes,  as  one  snA  fact  tiie  '*placfaig 
of  the  property  to  tbe  hands  of  other  agento" 
for  sale  at  tbe  same  time  tin  same  was 
placed  to  plaintiffs  bands  far  that  purpose. 
If  plaintiff's  tttiOtB  were  the  procuring  came 
of  the  sale  of  the  land,  thai  bis  right  to  re- 
cover was  to  no  manner  whatever  dependent 
upon  any  contract  defendant  may  have  had 
with  other  agento  relative  to  tbe  sale  there- 
of. We  conclude  that  because  at  tbe  errora 
to  the  charge  tbe  case  should  be  tmneA  and 
remanded. 

Bevosed  and  remanded. 


EAST  V.  HOUSTON  &.  T.  CENT.  K.  CO* 
(Court  of  ClvH  Appeals  of  Texas.   Nov.  28, 

1903.) 

PERCOLATINO  WATBR9-WSLLS-REAS0NABLA 
USE— APPEAL-CONCLUSIONS  OF  FACT. 

1.  CoDclusioDB  of  fact  found  by  the  trial  coort 
are  conclusive  on  appeal,  to  the  absence  of  a 
statement  of  facta. 

2.  A  railroad  companr  sunk  a  larse  well  on 
i  its  own  land  which  was  ted  ^^percolating  wa- 
I  tf>rfl,  and  drew  therefrom  25.000  gallons  of  wa- 
I  ter  per  day  iox  the  use  of  its  locomotives  and 

machine*  shops,  the  effect  of  which  was  to  de- 
stroy plaintiff's  well  previonsly  constructed  on 
1  bis  property  and  used  for  domestic  parpoees. 
!  Held,  that  the  railroad's  right  to  use  Ito  well 
I  was  limited  to  a  reasonable  use  of  the  same  in 
!  connection  with  the  use  of  its  land,  as  land, 
and,  the  trial  court  having  found  that  Its  use 
thereof  was  unreaBonable,  it  was  liable  to  plain- 
tiff for  the  damages  sostaiued  by  him. 

Appeal  from  District  Court  Grayson  Coun- 
ty; Rice  Maxey,  Judge. 
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Actteo  toy  W.  A,  East  against  tbe  Houston 
A  Texu  Oentral  Ballioad  Company.  From 
a  Jndgment  in  favor  of  defendant,  plaintiff 

appeals.    Berersed  and  rendered. 

Moaeley  &  Bppsteln  and  Perry  Morris,  for 
appellant.  Baker,  Botts,  Baker  ft  Lovett 
and  Head  ft  Dlllard,  for  appellee. 

BOOKHOXIT,  J.  TblB  Is  a  suit  by  W.  A. 
Bast  against  the  Houston  ft  Tous  Central 
Railroad  Company  for  damages  growing  out 
of  tbe  alleged  dortmctlon  by  defendant  of 
plaintiff's  welL  Tbe  case  was  tried  before 
the  court  without  a  Jury,  and  resulted  In  a 
Judgment  for  defendant,  and  plaintiff  ap- 
pealed. 

Tbe  trial  court  filed  oonduslons  oi  tact, 
wbicb,  in  the  absence  ot  a  statement  of  fkictSt 
are  to  be  taken  as  tbe  facts  of  the  case. 
Said  conclusions  are  as  follows:  "(1)  Tbe 
defendant  Ibe  Houston.  &  Texas  Central 
Railroad  Company,  was  the  owner  In  fee 
simple  of  six  (9  lots  In  the  dty  of  Denlaon, 
Orayson  county,  Tex.,  at  tbe  time  mentioned 
in  plaintiff's  petition,  and  dug  thereon  a  well 
twenty  (20)  feet  in  diameter  and  slxty-slx 
(66)  feet  deep.  It  put  tberein  a  steam  pump 
of  anfflcfent  strength  to  supply  a  tbrefr-inch 
pip^  and  with  tbe  exception  of  three  or  four 
days  tince  August,  1901,  has  dally  takoi 
from  said  wdl,  by  means  of  said  pump,  about 
twenty-flre  thousand  (25,00(n  gallons  of  wa- 
ter. This  water  was  taken  from  said  well 
and  used  it  in  its  locomotives  and  ma- 
chine shops  opwated  by  it  in  the  city  of 
Denison,  In  which  satd  land  is  situated. 
Said  well  Is  supplied  entirely  by  water  per^ 
colattng  through  Its  eo/U  and  that  of  adjacent 
lands,  and  not  by  any  underground  or  other 
stream  of  any  kind.  BcdFore  digging  said 
w^  defendant  made  an  examination  of  its 
surroundings,  including  tbe  well  of  the  plain- 
tiff, and  made  test  holes  with  a  view  of  ob- 
taining tbe  desired  supply  of  fifty  thousand 
(fiO,000)  gallmis  of  water  per  day.  Plaintiff 
was  present  whoi  such  examinations  were 
being  made,  and  consented  fter  his  weU  to 
be  examined  by  defendant,  and  bad  no  fur- 
ther ramversation  or  communication  with  tbe 
defendant  upon  the  subject  From  tbe  ex- 
amination made  by  it,  defendant  became  sat- 
isfied that  It  could  procure  the  desired  sup- 
ply of  water  iqton  the  land  as  aforesaid,  and 
dug  said  well  for  the  purpose  of  obtaining 
the  same  for  tbe  uses  hereinbefore  set  out. 
^e  wells  were  dug  without  any  intention 
on  tiie  part  of  defendant  of  injuring  the  prop- 
erty of  ^tiier  of  the  plaintiffs,  and  did  not 
know  that  such  would  be  the  effect  The 
water  percolated  Into  defendant's  weU  at  dif- 
ferent depths,  some  of  it  coming  into  the 
bottom  tbiema.  TAe  well  of  plaintiff  is 
about  five  feet  In  diameter  and  about  thirty- 
three  feet  In  depth;  is  on  land  owned  by 
plaintiff  in  tee  simple,  and  is  used  as  a 
homestead  by  plaintiff;  was  dog  prior  to  de- 
fendant's well,  and  had  always  been  used 


by  plaintiff,  19  to  the  Hme  defbndantfs  well 
was  dug,  for  household  purposes,  and  prior 
to  that  time  had  always  supplied  an  ade- 
quate supply  of  watw  for  such  uses;  Ibat 
this  well  has  been  dried  up  by  the  digging 
and  use  to  wbicb  dtfendant  has  put  its  well; 
that  the  damage  that  plaintiff  and  bis  land 
has  sustained  by  the  drying  up  of  his  well 
is  the  sum  of  two  hundred  and  six  dollars 
and  twenty-five  cents  9206J25),  Induding  both 
past  and  possetalve  injury  to  himself  and 
tbe  lots  described  in  bis  petition.  (2)  I  for- 
tber  find  that  the  use  to  which  def  aidant  puts 
its  wM  was  not  a  reasonable  use  of  th^r 
pro^Tty  as  land,  but  was  an  artificial  use 
of  their  property,  and  If  tbe  doctrine  ot  rea- 
sonable lue,  as  applicable  to  defined  streams 
to  such  cases,  this  vraa  unreasonable." 

In  Bassett  t.  Salisbury  Mfg.  Co.,  48  N.  H. 
568.  82  Am.  De&  179,  it  is  held,  in  effect 
.that  Ibe  right  of  a  landowner  to  draw  from 
bis  land  all  water  found  percolating  onder- 
ground  was  not  absolute,  but  quaUfled  and 
limited  to  the  amount  necessary  for  the  rea- 
sonable use  of  the  land,  as  land.  That  tbe 
rights  fit  adjoining  landowners  are  correla- 
tive, and,  from  the  necessity  of  tbe  case,  the 
rights  of  each  is  only  to  a  reasonable  use^ 
The  court  goes  Into  an  exhaustive  discus- 
sion of  tiie  queatton,  and,  In  the  very  atde 
opinion  delivered,  arrives  at  the  cmclnshm 
above  stated.  The  rule  as  announced  tbm- 
In  was  approved  in  the  later  case  of  Swett  t. 
Gutts,  SO  N.  H.  430.  B  Am.  Bep.  276. 

In  a  late  case  decided  by  the  Court  at 
Appeals  of  New  York,  in  which  "tbe  plain- 
tiff was  a  lessee  of  certidn  forming  lands 
situated  near  lowing  Creek,  within  the  coun- 
ty of  Kings,  he  used  a  ptntlon  of  the  lands 
in  question  for  the  purpose  of  growing  cti- 
ery  and  water  cresses.  The  dty  of  Brook- 
lyn crautructed  a  pumping  station  in  the 
btaough  of  Queens,  city  of  New  York,  on 
the  conduit  line  near  tbe  Kings  county  boun- 
dary line,  and  early  in  188ft,  and  in  1894, 
sunk  additional  wells  and  made  an  addition- 
al pumping  station.  The  effect  of  pumping 
at  these  stations  was  to  lower  tbe  under^ 
ground  water  table  on  this  land,  and  thus 
made  It  unfit  fte  tbe  cultivation  of  celery  or 
water  cresses,  and  the  crops  failed  for  many 
years  prior  to  Ihe  commencement  of  the  ac- 
tion, in  1898."  The  court.  In  treating  of  the 
right  at  the  landowner  to  the  use  of  under- 
ground percolating  watw,  in  that  case  uses 
the  following  language:  *an  the  cases  in 
wUch  tiw  lawfulness  of  Interference  wltti 
percolating  waters  has  been  upheld,  either 
tiie  reasmiableness  of  the  acts  resulting  in 
tibe  interference,  or  tbe  unreasonableness  of 
imposing  an  unnecessary  restriction  upon 
tbe  owner's  dominion  of  bis  own  land,  has 
been  recognized.  In  tbe  absence  of  contract 
or  enactmoit  whatever  It  Is  reasonable  fbr 
tbe  owner  to  do  with  his  subsurface  vrater, 
regard  being  bad  to  tbe  definite  righto  of 
others,  be  may  do.  He  may  make  the  most 
of  it  that  be  reasonably  can.  It  is  not  un- 
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reasonable,  so  far  as  It  is  now  apparent  to 
UB,  that  he  should  dig  wells  and  take  there- 
from all  the  water  that  he  needs  in  order 
to  the  fullest  enjoyment  and  usefulness  of 
his  land,  as  land,  either  for  purposes  of  pleas- 
ure, abode,  productiveness  of  soil,  trade,  man- 
ufacture, or  for  whatever  else  the  land,  as 
land,  may  serve.  He  may  consume  It,  but 
must  not  discharge  it  to  the  injury  of  oth- 
ers. But  to  fit  it  up  with  wells  and  pumps 
of  such  pervasive  and  potential  reach  that 
from  their  base  the  defendant  can  tap  the 
water  stored  in  tiie  plaintUTs  land  and  in 
all  the  region  thereabout,  and  lead  It  to  his 
own  laud,  and  by  merchandising  It  prevent 
its  return,  is,  however  reasooable  it  may 
appear  to  the  defendant  and  its  customers, 
unreasonable  as  to  the  plaintUI  and  the  oth- 
ers, whose  lands  are  thus  clandestinely  sap- 
ped and  tbelr  value  impaired."  Forbell  t. 
New  York,  164  N.  Y.  B22,  68  N.  E.  644,  61  L. 
R.  A.  695,  79  Am.  St  Rep.  666.  The  court 
treated  the  act  of  the  dty  In  extracting  the 
percolating  waters  from  the  land  of  plain- 
tiff, in  the  manner  and  by  use  of  the  appli- 
ances adopted  by  It,  as  a  trespass.  ^  It  fur- 
ther held  that  a  trespass  may  be  produced 
by  the  employment  of  such  material,  agen- 
cies, or  instruments  as  become  effective  by 
the  co-operation  of  the  forces  of  nature.  See, 
also.  Smith  v.  Brooklyn,  160  N.  T.  867.  64 
N.  E.  787,  46  Ll  R.  A.  664;  Zt  Am.  &  Eng. 
Eqc.  Law  (1st  Ed.)  p.  429. 

In  the  case  at  bar  the  trial  court  found 
that  the  defendant  was  not  making  a  reason- 
able use  of  its  property  as  land,  but  that  the 
use  was  an  artificial  one.  Before  defendant 
dug  its  well  it  made  an  examination  of  its 
suiToundings,  examined  plalntifrs  well,  dug 
test  boles,  and  calculated  that  it  could,  from 
the  waters  percolating  underground  its  land 
and  the  surrounding  land,  including  plain- 
tiff's, cause  to  be  extracted  therefrom  as 
much  as  00,000  gallons  per  day.  To  accom- 
plish this  purpose  it  dug  Its  well  20  feet  in 
diameter  and  66  feet  deep,  and  fitted  the 
same  with  a  steam  pump  and  other  suitable 
appliances  for  forcing  that  amount  of  water 
therefrom.  It  has,  since  August,  1901,  with 
the  exception  of  three  or  four  days,  forced 
25,000  gallons  of  water  daily  from  said  well, 
which  It  has  used  in  operating  its  locomotives 
and  machine  shops  In  the  city  of  Denlson. 
The  plaintiff's  well  was  S3  feet  deep  and  5 
feet  In  diameter,  and  was  on  his  own  land, 
occupied  by  him  as  his  resident  bom^tead. 
It  was  dug  prior  to  that  of  defendant,  and 
bad  always  been  used  by  plaintiff  for  sup- 
plying water  for  his  household  purposes,  for 
which  purpose  it  furnished  an  adequate  sup- 
ply until  the  defendant  dug  and  installed  its 
well  and  began  pumping  therefrom,  since 
which  time,  and  as  a  result  thereof,  the 
plaintiff's  well  has  dried  up.  The  trial  court 
found  that  the  plaintiff  and  his  land  have 
sustained  damage  by  tb^  acts  of  defend- 
ant In  the  sum  of  9200.26.  W«  are  of  th* 


oplnltm  that  under  ttte  facts  tts  ^alotlff 
was  entitled  to  recover  this  sum. 

It  Is  true  that  In  the  case  of  Actmi  v. 
Blnndell,  12  Mees.  &  W.  S24,  the  doctrine 
was  laid  down  in  England  that,  "If  a  man 
digs  a  well  on  his  own  field  and  thereby 
drains  his  ndghbor's,  he  may  do  so  unless 
he  does  it  maliciously."  It  is  further  true  that 
this  rule  has  been  adopted  in  some  of  the 
American  states.  Gould  on  Waters  (4tli  Ed.) 
I  280;  Miller  v.  Blackrock  Springs  Imp.  Go. 
(Va.)  40  8.  B.  27,  86  Am.  St  Bep.  924.  It 
is  by  reason  of  the  rule  laid  down  In  Acton 
V.  Blundell  that  the  appellee  claims  Immun- 
ity from  liability  In  this  case.  To  apply  that 
rule  under  the  facts  here  shown  would  shock 
our  sense  of  Justice.  So  far  as  we  can  ascei^ 
tain,  the  question  has  not  beai  passed  upon 
-by  any  of  the  aiv^Uate  courts  of  this  state. 
Believing,  as  we  do,  that  the  rule  adopted  by 
the  Court  of  Appeals  of  New  Hampshire,  and 
followed  by  the  Court  of  Appeals  ct  New 
York,  Is  Just  and  sustained  by  temaoa,  v» 
bold  In  accordance  therewith. 

We  conclude  ttiat  tbe  Judgmrat  of  the  trial 
court  should  be  reversed  and  here  rendered 
for  appellant  for  9206.26,  the  amount  of  dam- 
age sustained  1^  pia^ntiif  and  land,  as 
shown  by  the  facts.  Bevwsed  and  roideced. 


GULF,  0.  A  8.  F.  RY.  00.  t.  JOHNSON.* 
(Court  of  Civil  Appeals  of  Texas.   Nov.  11, 
1908.) 

WITNBSSBS— FBLONS— DISQDALIFICATION^ 
SENTSNCB— NBCB8SITT  OP  PRODDCTIOM. 

1.  Where  a  witness  had  been  convicted  and 
sentenced  for  a  felony,  an  objection  to  his  be- 
ing permitted  to  testify  was  properly  sustained 
under  the  statute  excladlog  evidence  of  all  per- 
sons coDvicted  of  a  felony,  though  the  sentoic* 
of  the  court  was  not  produced. 

Appeal  from  District  Court,  BeU  Ooanty;. 
Blarshall  Snrratt,  Special  Judge. 

Action  by  Alice  Johnson  and  another  against 
the  Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany. From  a  judgment  iu  favor  of  plain- 
tiffs, defendant  appeals.  Affirmed. 

J.  W,  Tarry  and  A.  H.  Cnlwell,  for  appel- 
lant J.  W.  Moffatt  and  A.  H.  Montelth.  for 
appellees. 

KEY,  J.  This  Is  s  sidt  1^  Alice  and  Rog- 
m  Johnson  to  recover  damages  against  th» 
Gulf,  Cok>rado  &  Santa  V6  Railway  Company 
on  account  of  personal  Injuries  Inflicted  tqKHi 
Rogers  Johnson,  who  Is  a  minor  child  of  Ua 
copiaintlfl ,  Alice  Johnson.  The  case  has  been 
on  appeal  twice  before,  and  wUI  be  tmmA  re> 
ported  in  42  S.  W.  584,  43  8.  W.  B83,  44  S. 
W.  1067,  and  67  8.  W.  1040.  At  the  last  trial 
In  the  oonrt  bdow,  TenUct  and  Judgment  woe 
rendered  for  Rogers  Johnson  for  94,000,  and 
Alice  Johnson  for  92,000.  Tbe  defendant  hsa 
aK>ssled,  and  presents  the  case  In  this  oonrt 
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under  nnm«nn»  anUwnents  of  «m>r.  It 
would  protract  this  opinion  beyond  reaeonable 
Umlt  to  consider  in  detail  tbe  many  questions 
presented,  and  we  content  ooTBelTes  wltb  tbe 
following  statement  of  our  cooclaatonB: 

1.  We  bold  that  tbe  verdict  Is  supported  hj 
testimony,  and  that  tbe  latter  sni^Mrts  find- 
ings which  were  made  by  the  Jnry  to  the  ef- 
fect that  the  defendant  was  gnllty  of  negli- 
gence, as  charged  In  the  plaintiffs*  petition, 
and  that  the  plaintiffs  were  not  guilty  of  con- 
tributory negligence,  and  that,  as  a  direct  and 
invxlmate  result  of  the  defendant's  negllgmce, 
tbe  plaintiffs  sustained  Injm^  to  tbe  extent 
allowed  by  the  verdict 

2.  That  ttie  trial  conrf  s  charge  Is  not  sab- 
Ject  to  the  criticisms  urged  against  It.  and  that 
DO  error  was  committed  In  refusing  requested 
Instructions. 

8.  No  error  was  committed  in  excluding 
tbe  testimony  of  Jesse  Mangone;  It  being 
made  to  appear  that  the  jury  had  found  htm 
guilty  of  a  felony,  and  Judgment  of  convle- 
tlon  bad  been  entered  upon  tbe  verdict  ad- 
judging him  to  be  guilty  of  a  felony.  We 
hold  that  it  was  not  necessary  to  produce  the 
sentence  of  the  court,  in  order  to  disqualify 
the  witness.  The  statute  excludes  tbe  evi- 
dence of  all  persons  convicted  oC  a  felony,  and 
the  reason  upon  which  the  statute  Is  founded 
Is  that  the  Judgment  of  conviction  la  but  tiie 
evidence  of  such  moral  depravity  as  renders 
■ucb  persons  too  corrupt  to  be  permitted  to 
testify.  1  Oreenl.  on  Ev.  872,  378.  It  Is  not 
the  aentaice  of  tbe  court  directing  that  the 
praialty  be  enforced  which  establishes  the 
ground  of  disquattflcatlon  upon  which  the 
statute  Is  based.  That  fact  Is  establlahed  by 
the  vodict  of  tbe  Jury  and  the  Judgment  of 
conviction;  and,  when  it  has  been  so  estab- 
lished, the  case  is  brought  within  the  spirit, 
if  not  within  the  letter,  of  the  statate,  and  the 
witness  Is  disqualified. 

On  all  the  other  questions  of  law,  most  of 
which  have  already  been  settled  in  former  ap- 
peals in  aiB  ease,  we  role  against  tbe  ap- 
pellant 

Jodgmrat  affirmed. 


NOTES  V.  SMITH.* 
(Court  of  Civil  Appeals  of  Texas.   Nor.  18, 

1903.) 

HATBRIALUAN'S    LIEN  —  FORBCLOSURB  — 
AMOUNT  DUB-DISCOUNT— MISTAKE  IN 
CREDITS-JURISDICTION— KVIDKNOK. 

1.  Tbe  district  court  of  a  conntr  In  which 
real  estate  is  situated  has  Jurisdiction  to  fore- 
close a  mSterialman'e  Uen  thereon. 

2.  In  an  action  to  foreclose'  a  materialman's 
lien  on  certain  real  estate,  the  fact  that  plain- 
tiff In  his  affidavit  had  eiedlted  defendant  a  dis- 
count of  12  per  cent  on  the  material  by  mis- 
take, for  which  discount  tiwre  was  no  consider- 
ation, did  not  preclude  him  from  asiertinf  his 
right  to  recover  the  valve  of  Ot»  materials,  dls- 
r^arding  Uis  discount; 

On  Bdiearing. 

8.  In  a  salt  to  foreclose  a  materialman's  Hen, 
evidence  UU  te  warrant  a  finding  that  the  him- 

*Wrlt  of  BRor  denied  hj  Supreme  Court. 


btr,  tin  price  of  whldi  was  sued  for,  was  used 
in  the  constmction  and  oreetlon  of  the  bnlldfaig 
on  wUdi  the  Uen  was  sought  to  ha  enforced. 

Appeal  from  District  Court,  BunnelB  Ooun- 
ty;  John  W.  Goodwin.  Judge. 

Action  by  Oicsn  Smith  against  Ons  Noyes. 
From  a  Judgmmt  in  tator  o£  pirlntlfl.  d^oid- 
ant  appeals.  Affirmed. 

W.  B.  Spencer  and  M.  C.  Smith,  for  appel- 
lant B.  B.  Truly  and  ScSm  L  Gulon,  for  ap- 
pellee. 

FISHBR,  C.  J.  This  Is  a  suit  by  appeUee 
against  Noyes  for  the  sum  of  $419.98,  alleged 
to  be  due  for  material  furnished  by  Smith  to 
Noyes,  and  which  was  used  In  the  erection 
and  construction  of  a  building  situated  on  a 
lot  In  the  town  of  Balllnger,  described  In  the 
plaintiff's  petition.  Plaintiff  also  sought  to 
foreclose  a  matarlalman's  lioi  on  the  building 
and  property  described  in  his  petition,  as  au- 
thorized by  the  stetute.  The  defendant  In  his 
answer  presented  demurrers,  questioning  the 
Jurisdiction  of  the  court,  general  denial,  and 
denied  that  the  lumber  and  material  furnish- 
ed was  purchased  and  used  in  the  construc- 
tion of  the  building  open  which  the  Ii«i  was 
sought  to  be  foreclcAed,  denied  the  contract 
alleged  by  the  plaintiff,  and  claimed  that  he 
was  entitled  to  a  12  per  cent  discount  on  the 
price  of  the  material  as  claimed  by  the  plain- 
tiff, and  pleaded,  in  reconvention,  damages 
growing  out  of  the  tveach  of  the  contract  to 
furnish  the  material.  The  verdict  of  the  Jury 
\ras  a  finding  In  favor  of  the  plaintiff  for 
$190.82,  with  6  per  cent  int«est  thereon  from 
January  1,  1902,  and  foredoslng  a  material- 
man's Hen  on  the  property  described  in  tbe 
plaintiff's  petition,  and  finding  In  favor  of  the 
plaintiff  for  the  sum  ot  $100.89,  and  for  the 
defendant  on  his  cross-action  for  $75  damages. 
Jodgm«it  was  rendered  in  accordance  with 
this  verdict  foreclosing  the  Hen  only  to  the 
extent  of  the  sum  of  $190.82,  with  Interest 
No  Uen  was  foreclosed  on  the  property  in 
question  for  the  sum  of  $180.39. 

We  find  the  facts  substantially  as  pleaded 
by  the  plaintiff.  We  also  find  that  the  prop- 
erty In  question,  upon  which  the  Hen  in  sought 
to  be  foreclosed,  is  real  property,  situated  In 
the  town  of  Balllnger,  Runntis  county,  and 
that  plaintiff  took  the  necessary  steps  re- 
quired by  law  to  fix  his  lien  for  the  material 
described  In  tbe  account  found  In  tbe  state- 
ment of  facts;  that  the  affidavit  made  by  the 
plaintiff  is  in  accord  with  the  terms  of  the 
statute,  and  sufficient;  and  we  find  that  the 
evidence  supports  the  verdict  of  the  Jury. 

There  is  no  merit  in  appellant's  assign- 
ments of  errors  questioning  the  Jurisdiction 
of  the  court  That  court  had  JurlwBction  to 
foreclose  the  Hen  on  the  property  in  question, 
and  also  bad  Jurisdiction  to  render  Judgmrat 
upon  the  vodlct  of  the  Jury. 

There  Is  no  merit  in  appellant's  fourth  as- 
signment of  errw.  Tbe  charge  that  he  there 
complains  <tf  Is  in  Ills  favor,  and  the  matter 
complained  of  does  not  constitute  a  vari- 
ance. ^  I 
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We  cumot  asree  with  appellant  In  tali  con- 
ation aa  presented  under  his  sixth  a8slg:n- 
ment  of  error.  It  appears,  wblcb  Is  explained 
by  tbe  plaintiff's  testimony,  tbat  the  12  per 
cent  discount  was  allowed  the  defendant  by 
mistake.  For  this  amonnt  claimed  as  dis- 
count; the  jmy  did  not  In  their  verdict  author- 
In  a  foreclosure  of  the  VSxa.  The  fact  that 
the  plaintiff  In  his  affidavit  allowed  this  as  a 
credit  In  favor  of  tbe  defoidant  did  not  iwe- 
dnde  plaintiff  establishing  the  tact  tbat 
this  discount  was  allowed  under  a  mistake. 
According  to  tbe  xAalntUTs  fbaacj,  nnd»-  tbe 
facts  as  found  In  tbe  record,  there  was  no 
eooirideratlon  tta  the  waiver  of  iMs  sum; 
tberefore  he  had  the  rl^t  to  aaaert  his  de- 
maud  fi»  it  In  the  anlt  Iwouglit  by  him. 

There  is  no  merit  in  appellantfa  flfOi  and 
■Izth  aaslgnmentB  of  error.  The  facts  In  the 
record  authorised  tbe  durge  giva  by  flw 
eoart 

The  BBventh  assignment  is  too  general  to  be 
consldoed;  but,  however,  the  views  expressed 
Itnctlcally  diqnee  of  all  the  qnestlonB  raised 
by  the  assignments. 

We  find  no  error  In  the  record,  and  the 
jndgniBiit  la  affirmed. 

Opinion  on  Rehearing. 

(Dee.  28,  1908.) 

Anprilaut  on  the  first  page  of  Us  motton 
for  rehearing,  states  that  the  evldoioe  In  the 
record  conclusively  ahows,  and  states  tiiat  It 
is  in  fact  admitted  by  appellee  In  bis  testis 
mony.  ttiat  all  of  tbe  Imnbw  set  out  and  de- 
scribed in  the  Itemised  bill  of  particulars  was 
not  used  In  tbe  erection  and  construction  of 
the  building  described  in  appellee's  petition, 
but  that  a  large  portltHi  of  the  same  vaa  pni^ 
chased  to  he  used  in  Menard  county,  and 
which  was  80  used,  and  which  fact  was 
loiown  to  tbe  appellee  at  the  time  of  the  sale 
and  delivery  of  the  laat-mentloned  Itema  of 
lumber;  and  states  that,  notwithstanding  this 
fact  this  court  in  Its  findings  of  fact  found 
that  all  of  said  lumber  was  used  in  the  erec- 
tion and  construction  of  said  building.  What 
we  stated  was  to  tbe  effect  fliat  the  lumber, 
the  price  of  wbidi  la  sued  for,  was  used  In  tbe 
construction  and  erection  of  dw  building,  upon 
which  tbe  lien  Is  sought  to  be  enforced,  lo- 
cated to  Balllnger,  Tex.  Upon  fills  subject, 
wltoess  Umphrtes,  for  Ibe  plaintiff,  testified 
o  ftrtlows:  Tbat  be  and  defendant  entered 
toto  the  contract  to  question,  be  representing 
Uie  plaintiff,  by  the  terms  of  which  plaintiff 
was  to  furnish  defendant  lumber  charged  to 
tbe  account  sued  upon  at  the  prices  thereto 
charged  for  the  same,  less  12  pa  cent,  for 
cash;  that  flie  discount  was  to  be  made  to 
oonaldoratlou  of  the  defendant's  trade  and  for 
cash,  and  for  lumber  bought  by  blm;  that 
the  defendant  paid  for  all  tbe  lumber  tbat 
went  to  Hoiardvine;  that  the  credit  of  ^ 
was  for  Inmba:  soit  to  MenardvlUe,  and  that 
tbe  9612.81  credit  was,  by  direction  of  defend- 
ant drat  applied  to  paying  for  all  tomber 


and  material  that  was  sent  to  Umardville. 
Tex.;  and  that  as  a  fact  the  lumber  sent  to 
Menardvllle  was  paid  for  out  of  the  ¥39  and 
the  9612.81  payments,  and  tbat  be  (witneaa) 
applied  same  to  paymento  ot  tbe  lumber  suit 
to  Menardvllle,  Tar.;  and  that  the  balance  at 
tbe  lumber  charged  to  the  aceonnt  went  toto 
the  storehouse  at  Balltoger.  This  evidence 
Justified  the  finding  of  the  court 

We  have  ecmsldered  all  the  questions  raised 
to  appeltanlfs  motion  for  leliearing^  and  over- 
role  the  same.   Uotioi  overruled. 


FINKS  V.  ABEEL  et  aL* 
(Court  <tf  CSvil  Appeals  of  Teaas.   Nov.  SB^ 

1903.) 

TBNDOR'S  LIBN— ACTION    ON  NOTB-UHITA- 
TIONS— RIGHT  TO  RECOVER  LAND. 

1.  Where  the  grantee  In  a  convince  «t  land 
which  retained  a  vendor's  lien  secured  by  note 
conveyed  the  land,  and  his  Erantoes  assumed 
paymeat  of  the  note,  but  Dotning  was  paid  on 
the  note,  and  one  cluming  under  a  conveyance 
from  the  original  grantor  sued  oa  the  no^  and 
the  defense  of  limitations  waa  madSk  plauitiff 
was  eatitled  to  recovw  tlw  land. 

Appeal  from  XHatrlet  Ooorl;  IfeLepwan 
County;  Uarshall  Snrratt;  Jodge, 

BnU  by  Alfred  Abee)  against  Frank  F. 
Ftoka  and  othera.  From  a  Judpnuit  to  fa- 
vor of  plaintiff,  defoMlant  Frank  F.  Ftoka 
appeals.  Affirmed. 

Clark  &  BoUnger,  for  appellant  Sleeper 
&  Kendall,  for  appellees. 

KEY*,  J.  Appellee  brought  this  suit  against 
John  H.  Finks,  F.  F.  Finks,  and  W.  K.  Flnlca 
upon  a  promissory  note  executed  by  W.  C 
Kellum,  payable  to  the  order  of  E.  BL  Dia- 
muke,  and  secured  by  a  vendor's  Uen  express- 
ly retained  on'  certain  real  estate  to  the  dty 
of  Waco.  The  defendant  F.  F.  Finks  denied 
liability  on  his  part;  asserted  tbat  the  note 
had  been  paid,  and,  if  not,  that  it  was  bar- 
red by  limitation.  In  reply  to  the  answer  of 
F.  F.  Finks,  the  plaintiff  alleged  that  be  had 
acquired  tbe  superior  title  to  the  land  by 
purchase  from  Dlsmuke,  and  prayed  in  tbe 
alternative  for  a  recovery  of  tbe  land.  Tbe 
trial  court  rendered  Judgment  for  tbe  platotlff 
for  the  land,  and  F.  F.  Finks  has  appealed. 

The  trial  judge  did  not  ffie  separate  find- 
ings of  fact  and  concluslonfl  of  law,  but  to- 
corporated  to  the  judgment  the  followtog 
conclusions:  "That  the  platotlff  Is  tbe  own- 
er of  tbe  note  sued  on;  tbat  same  has  never 
been  paid;  that,  to  secure  payment  of  said 
note,  the  vendor's  lien  was  expressly  retained 
to  deed  from  B.  E.  Dlsmuke  to  W.  C.  Kellum; 
that  the  defendants  assumed  and  agreed  to 
pay  off  said  note,  as  recited  in  tbe  deed  from 
Kcllum  to  the  defendants,  as  set  out  to  plain- 
tiffs petition,  and  the  platotlff  holds  the  su- 
perior title  to  said  land  by  conveyance  from 
B.  E.  Dlsmuke,  as  set  out  to  his  first  supple- 
mental petition;  and  tbat  tbe  rl^  of  plato* 

*Rehearlns  denied  December  23,  IMS,  and  writ  ol 
error  duiled  br  supreoie  Court. 
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tiff  to  reeorer  on  tbe  note  sued  on  is  barred 
by  the  lUtate  of  Umltatloii."  Tber«  is  testl- 
oumy  In  tlie  raoord  wblch  mistalni  all  ot  tbeae 
findings,  and  we  therefore  adopt  them  as  cor- 
rect. Such  being  the  facta,  the  trial  court 
rendoed  the  proper  Jndgment.  The  defend* 
ant  having  pleaded  limitation  against  the 
note,  and  the  plain  tiff  IWTlng  acquired  tiom 
Dlanrake  the  superior  title,  he  was  atltled  to 
recover  the  land.  White  t.  Cole,  9  Tex.  GIt. 
App.  277,  29  a  W.  1148,  and  the  cases  there 
tilted.  It  to  atrenwmsly  contended  on  behalf 
of  appellant  that  the  note  had  been  paid, 
and  the  lien  thereby  extingolshed,  before  the 
note  came  Into  tiie  pMiesslon  of  the  appellee, 
bnt  we  think  ttw  testimony  supports  the  trial 
Judges  llndliv  that  tin  note  had  not  been 
paid. 

AU  the  assigumento  of  errur  have  been  con- 
tidered,  and,  no  grounds  for  revNsal  b^ng 
ahown,  the  Jndgment  is  affirmed.  Affirmed. 


MABTIN  et  al.  t.  TEXAS  BRIQtJBTTB  ft 
GOAL  CO.  et  al,« 

(Oonrt  ef  Civil  Appeals  ot  Texas.   Nov.  U, 
1903.) 

MSCHANIOS'   LIBN8-C0NTRACTB   FOR  HATB- 
RULS-MOHTOAOED  PROPERTY— PRIORITY 
OF  LIENS— BVIDBNCB-00NCLUS10N8. 

1.  TefltlmoDj  that  partlcnlar  ImproTements  to 
defendaDt'B  propertr,  ioto  which  material  fur- 
nished entered,  were  Intended  to  be  provided 
tor  bj  a  deed  of  trust  executed  by  defendant, 
was  a  mere  opinion  sr  conclusion  of  the  wit- 
ness. 

2.  Where  a  contract  was  entered  Into  br 
which  one  partr  was  to  furnish  lumber  tor  the 
other  dutiog  the  following  year  ui  a  specified 
price,  an  agreement  at  toe  expiration  of  that 
year  to  "conttnne"  the  contract  **to  complete 
the  porpoee"  fw  which  the  Ivmber  was  pur- 
chased, as  the  porchaaer  desired  "a  little  more 
lumber  than  the  contract  contemplated,"  was  a 
new  contract,  and  did  not  operate  to  continne 
the  old  contract,  so  as  to  accord  the  sdlei's  lien 
for  the  Ivmber  famished  onder  the  new  con- 
tract any  priority  which  the  Hen  for  lumber 
Bold  under  the  original  contract  might  have  had 
over  a  deed  of  trust  of  the  purchaser's  property 
I^TMi  dnring  the  life  of  the  old  contract 

8.  A  coitract  whereby  the  seller  agreed  fiir  a 
period  of  a  year  to  sell  lumber  to  the  buyer  at 
a  spedfied  price  for  use  in  the  construction  of 
improvements  to  the  letter's  plant— there  being 
no  contract  tor  the  improvements  at  the  time 
the  contract  was  entered  into,  and  ihe  parties 
not  knowing  oreclsely  what  improvements 
would  be  needed — was  not  snfflcient  to  give  a 
lien  to  the  seller  on  the  bayer's  property  supe- 
rior to  that  obtained  by  a  deed  of  trust  cover- 
ing the  same,  and  executed  subsequent  to  the 
contract,  bat  before  any  improvements  were 
made. 

Appeal  from  District  Court,  Bexar  County; 
J.  li.  Oamp,  Judge. 

Action  by  M.  Halfl  ft  Bro.  ^inst  the 
Texas  Briquette  ft  Coal  Company  and  oth- 
ers. In  which  HatUe  A.  Martin  and  others  in- 
tervened.  From  the  judgment  rendered,  cer- 
tain Interveners  appeal.  Bevmed  and  ren- 
dered for  appellants. 

"Rahearlng  danlsd  December  23,  1903. 


Shook  ft  Vander  Hoeven,  Frank  A.  Helmei-, 
Ghas.  W.  Ogden,  Terrell  ft  Terrell,  and  W.  H. 
Llpecomb,  for  appellants.  Wm.  Aubrey,  A. 
W.  Beeligson,  F.  H.  Wash,  and  a  A.  Ooeth, 
Cor  appellees. 

VLT,  J.  This  case,  under  the  style  of  B^^ 
livan  ft  C&  et  aL  T.  Texas  Briquette  ft  Coal 
Go.  et  aL,  was  before  this  court  on  a  fonnar 
appeal,  and  the  dedalon  therein  is  reported  in 
flO  8.  W.  880:  A  writ  of  error  was  granted, 
and  the  ludgmoit  of  this  court  was  revised, 
and  the  cause  remanded  for  another  trial. 
94  Tex.  Ml,  63  a  W.  807. 

The  following  statement  of  the  case  Is  tak- 
en fmn  the  first  opinion  in  this  case:  "The 
Texas  Briquette  ft  Goal  Company  owned  cer- 
tain land,  upon  whldi  was  a  plant  erected  fbr 
the  pu^KMe  of  mining  lignite,  and  manufac- 
turing briquettes  and  other  prodncto  from 
lignite.  On  or  about  August  24,  188^  tt  n»- 
gotiated  a  loan  of  a  Urge  sum  of  money,  and 
issued  to  the  Farmers*  Loan  ft  Trust  Compa- 
ny, aa  trustee,  or  bearer,  its  tionds,  secured 
by  a  deed  of  trust  on  all  Ite  property  then  on 
hand  or  thereafter  to  be  acquired.  The  deed 
of  trust  was  recorded  in  September,  1890; 
'  and  owtalned  a  re(dtotlon  aa  toUows:  *And 
whereas,  for  the  purpose  of  completing  ite 
plant  for  Qie  manufacture  of  briquettes  and 
other  producto  of  Ui^to  coal,  and  for  tba 
purpose  of  denloidng  Ito  coal  mines  and  In* 
creasing  ite  output  and  capacity  and  supply- 
ing necessary  macblneiy  tberefiir,  It  has  be- 
come desirable  to  borrow  money,  and  for  the 
party  ot  the  flnt  part  to  mortgage  ite  landa, 
machhufy,  plants,  improvements,  and  fran- 
chise.' Plaintiffs  to  error  own  tiiese  bonds. 
The  plant  iqipeara  to  have  been  completed, 
although  the  date  of  tiw  actual  commence- 
ment of  tb9  work  does  not  appear.  In  the 
progress  the  wmrk,  oerteln  claims  for  coal 
cars  tw  use  to  the  mines,  plumbers'  material, 
machtoery,  lumber,  and  the  Uk^  arose,  which 
woe  ordered  or  purchased  by  the  company, 
and  which  vrent  into  the  improvraient 
These  were  not  paid  for,  and  tbe  Judgement 
now  hoe  on  review  gives  these  claims  a  Hen 
on  all  proi>wty  superior  to  that  of  tbe  deed  of 
trust  The  blstory  of  tbe  suit  is  that  a  re- 
ceiver was  appealed  for  the  Texas  Briquette 
ft  Coal  Oofflpany  to  the  district  court  for  the 
Forty-Fifth  District,  to  a  suit  brought  by  M. 
Halfl  ft  Bro.  upon  an  account.  D.  Sullivan 
ft  Co.,  Hattle  A.  Martin,  and  others,  as  own- 
ers of  said  bonds,  intervened,  asking  that 
th^r  debt  be  allowed,  and  adjudicated  a  first 
lien  up(m  the  property.  Tboe  were  sundry 
other  interveners— among  them,  the  Watt 
Mining  Car  Whed  Company,  for  twenty-fonr 
small  cars  fumiSbed  for  use  to  mines;  tbe 
F.  F.  Collins  Manufacturing  Company,  for 
certain  plumbers'  material  furnished;  the 
Erie  City  Ironworks,  for  a  bolter  and  attech- 
mente  furnished;  and  H.  Lockwood,  for  cer- 
toin  lumber  and  building  material  furnished. 
All  tbese  were  adjudged  entitled  to  a  lien  pri- 
or to  that  of  the  bonds;  also  Walter  T^  and 
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A.  O.  Francis  wem  adjndged  to  hold  prior 
Uens." 

Speaking  of  the  evidence  on  the  former  ap- 
peal, the  Supreme  Court  said:  'There  Is  no 
evidence  that  we  have  been  able  to  discover 
la  this  record— and  none  has  been  pointed  out 
by  the  able  attorney  for  the  defendants  in 
error— which  shows  that,  at  the  time  the 
mortgage  was  executed,  any  contract  had 
been  let,  or  that  the  partlcolar  Improvements 
were  Intaided  to  be  ^vkled  for  by  the  mak- 
ing of  that  mortgage." 

Tl^  bonds  and  deed  of  trust  upon  which 
ate  based  the  claims  of  appellants  were  ex- 
ecuted on  August  24,  1886,  were  negotiated 
about  September  Ist,  and  the  deed  of  trust 
was  recorded  on  September  7, 1896.  To  siiow 
that  the  Hen  for  material  had  Its  inception 
before  the  time  the  bonds  and  deed  of  trust 
ware  negotiated,  and  the  latter  recorded,  ap- 
pellees introduced  the  evidence  of  L.  8.  Bene 
and  Geo.  G.  Taughan.  The  former  testified: 
"The  Texas  ^quette  &  Goal  Company  did 
purchase  from  the  Vanghan  lumber  Gom- 
l>any  lomber  during  the  year  1897  for  the 
purpose  of  osctlng  buildings  on  the  property 
of  the  Texas  Briquette  ft  Goal  Company,  and 
some  of  the  lumber  vras  used  In  the  mine  of 
the  Texas  Briquette  &  Goal  Oompai^.  The 
Texas  Brfqoette  ft  Goal  Company  did  pur- 
chase tnm  the  Watt  Ulnlng  Osr  Wheel  Com- 
pany certain  mining  ears  diirli4:  the  latter 
part  of  the  year  1897,  or  the  early  part  of 
the  year  1888,  and,  after  these  cars  were  pnr- 
chased,  same  were  used  by  the  Texas  Briq- 
uette ft  Coal  Company  tta  the  purpose  of 
bringing  out  coal  from  Ite  mine.  This  Imo* 
ber  and  cars  wcm  Installed  and  pieced  In  po* 
sltlon  on  real  estete  owned  Toaa  Briq- 
uette ft  Goal  Company,  and  described  in  the 
deed  of  trust  to  Farmers*  Loan  ft  Trust  Com- 
pany, dated  July  1.  1896.  The  lumber  por^ 
chased  from  the  Van^ian  Lumber  Company 
and  the  mining  cars  purchased  firom  the  Watt 
Mining  Car  Wheel  Company  were  absolutely 
necessary  to  oranplete  tiie  mining  plant  of 
said  Briquette  ft  Coal  Company  as  a  going 
concern."  Vaugban  tesdfled:  "To  the  best 
of  my  recollection,  about  the  last  of  May  or 
first  of  June,  1896,  A.  O,  Sidiryver,  the  presi- 
dent of  defendant  company,  telephoned  over 
to  our  office,  requesdng  that  one  of  the  mem- 
bers of  onr  firm  come  down  and  aee  him, 
which  I  did.  He  stoted  that  he  was  to  the 
market  for  a  very  heavy  amount  of  matorial 
for  use  to  building  and  constructing  the  briq- 
uette plant;  tiiat  Ihey  iranted  it  delivered 
during  iUie  succsedtog  tmSre  monttis.  and 
wished  a  price  Us^  that  would  be  good  for 
one  year  from  said  date  of  our  talk,  <m  fma 
200,000  to  800,000  feet  of  lumber,  and  I  con- 
tractsd  with  him  for  ttiat  amount  The  con- 
tract was  not  to  writing.  I  agreed  verbally 
to  sell  him  that  material  at  a  eertato  price,  to 
haiA  good  for  twdve  months  thereafter;  and 
ht,  to  return,  was  to  give  us  his  bnstoess  tor 
twelve  montiis.  In  a  few  weeks  tiiereafta 
Bchryvcr  s^  up  orders  tor  us  to  commence 


abipmoit  of  the  first  of  the  material  needed. 
My  recollectton  is  that  the  first  car  of  lum- 
ber went  out  about  September  2,  1896.  Onr 
books  show  (me  car  Bhi];q;>ed  in  April,  1896, 
but  that  was  shipped  prior  to  this  contract. 
From  September  2,  1886,  I  began  shipments 
of  that  lumber,  and  continued  from  the  fan 
of  1886,  on  through  1887.  I  know  what 
Schryver  told  me  he  ordered  the  lumber  for, 
and  I  know  some  of  the  material  purchased 
from  ua  must  have  been  for  the  construc- 
tion, because  no  nmn  could  use  800,000  feet 
of  lumber  and  material  ot  that  kind  without 
It  was  for  construction  purposes.  The  first 
car  that  I  think  was  shipped  under  this  oon- 
tract  was  shipped  September  2,  1896,  and 
the  second  car  was  shipped  about  September 
6, 1886,  on  which  we  prepaid  the  freight  Sep- 
tember 14,  1886.  On  November  11,  1886.  we 
shipped  another  car,  and  so  on  through  to 
January  12, 1880,  when  the  last  car  was  ship- 
ped defendant  Some  of  the  items  were  ship- 
ped after  the  expiration  of  the  twdve  months 
from  the  date  of  our  agreement  wltii  Schry- 
ver. The  reason  for  this  waa  that  some  time 
in  June  or  July,  1887,  Schiyver  said  he  would 
want  a  little  more  lumber  than  the  oonlract 
contemplated*  and  asked  me  if  I  had  any  ob- 
jections to  coattouing  it  to  complete  the  pur- 
pose he  wu  wsnting  it  for,  to  which  I  replied 
it  would  be  satisfactory  if  ordered  soon; 
and  about  July,  1887,  he  gave  me  orders  for 
the  rest  of  the  lumber.  The  price  list  I  gave 
Sduyver  was  not  tat  every  single  Item,  but  a 
basis  of  the  price.  There  were  a  dosen  Itema 
that  governed  the  price  of  the  whole  list 
Mr.  Schryvw  waa  a  former  lumb«man,  un- 
derstood the  arrangement,  accepted  my  pri- 
ces, and  agreed  to  order  tiie  lumber  inside  at 
the  twelve  months— between  200/)00  and  900;- 
000  feet  He  did  not  know  exactly  how  much 
he  would  need,  but  be  agreed  to  give  ua  the 
entire  bill  of  what  he  did  need.  We  delivered 
approximately  300,000  feet  ot  lumber.  I  do 
not  know,  of  my  own  knowledge,  whether  or 
not,  at  the  time  these  bills  of  lumber  mre 
being  shipped  by  us  to  defendant  the  plant 
of  defendant  was  completed.  All  I  know  is 
that  Mr.  Schryver  said  he  would  need  a 
heavy  amount  of  lumber  for  the  briquette 
plant  at  Bockdale." 

This  testimony  Is  relied  nj/aa  to  give  the 
11m  contended  tor  by  appellees,  and  which, 
it  is  claimed,  brings  this  case  withto  the 
scope  of  the  opinion  to  Oriental  Hotel  Go.  v, 
Griffiths,  88  Tex.  674.  83  S.  W.  662,  30  U  B. 
A.  766,  63  Am.  St  Bep.  780.  In  the  case  of 
Oriental  Hotel  Go.  v.  Griffiths,  the  construc- 
tion ot  the  building  had  commenced;  and 
Griffiths,  the  ccmtractor,  had  entered  Into  a 
contract  with  the  hotel  company  to  erect 
and  construct  the  building,  and  soon  there- 
after began  Ito  cmistruetion.  When  Orif- 
fifhs  made  the  contract  he  knew  that  nego- 
tiations were  pending  for  the  sale  ot  bonds 
Issued  by  the  company.  The  bonda  were 
afterwards  sold,  and,  to  the  deed  ot  trust  se- 
curing their  payment;  it  was  ^vided  thst 
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tbe  money  for  the  bonds  was  to  be  paid  for 
tbe  construction  of  tbe  building.  Tbe  facts 
of  tbe  case  cooJd  not  bave  been  stronger  In 
favor  of  tbe  lien  for  material  and  labor  for* 
nlghed,  and  the  Siqireme  Court  properly  de- 
clared that  Ueu  to  be  saperior  to  the  one 
created  by  tbe  mortgage.  Ibe  Supreme 
Court  said:  "Tbe  proposition  made  by  the 
hotel  company  to  tbe  trust  company,  tbe 
deed  of  trust,  and  tbe  bond  given  by  th»  ho- 
tel company  to  the  trust  company,  show  that 
tbe  erection  of  tbe  hotel  building  had  been 
begun,  and  its  continuance  to  completion 
was  fully  contemplated  by  the  partiea 
Speclficatlona  of  the  work  to  be  done  accom- 
panied by  the  proposition,  and  the  proposi- 
tion upon  which  the  deed  of  trust  itself  was 
based  provided  that  the  money  received  from 
sale  of  tbe  bonds  should  remain  in  tbe  bands 
of  tbe  tmit  company,  to  be  paid  out  by  it  to 
persona  who  might  furnish  material  or  per- 
form labor  in  tbe  prosecution  of  the  work; 
and  the  bond  given  by  tbe  hotel  company  to 
the  trust  company  provided  that,  in  case  any 
liens  created  upon  the  said  building  should 
not  be  discharged  within  sixty  days  after 
the  expenditure  of  the  (250,000  procured  by 
tbe  sale  of  the  bonds,  then  tbe  hotel  com- 
pany should  furnish  sufficient  funds  to  dis- 
charge such  liens.  The  facts  clearly  indicate 
that  tbe  parties  at  tbe  time  of  maUng  tbe 
trust  deed  understood  that  Hens  superior  to 
tbe  lien  of  tliat  Instrument  might  accrue 
thereafter,  and  carefully  provided  for  pro- 
tection a^dnst  them.  Tbe  law  in  force  in 
Texas  at  that  time  gave  to  all  peraons  who 
might  furnish  material,  fixtures,  or  tools,  or 
who  might  labor  in  the  construction  of  tbe 
said  building,  a  lien  upon  the  lands  and  tbe 
building  to  secure  payment  therefor,  Tbe 
parties  contracted  with  reference  to  and  in 
view  of  the  law  as  It  then  existed,,  and  must 
be  charged  with  notice  of  such  rights  as 
might  accrue  in  tbe  course  of  constructing 
the  building,  even  if  they  bad  been  actually 
contemplated  by  the  parties.  Brooks  v.  Rail- 
way, 101  U.  8.  451  [25  L.  Bd.  1057].  When  a 
building  or  other  improvement  is  in  course 
of  construction,  and  any  person  takes  a 
mortgage  on  the  land  upon  which  such  build- 
ing or  Improvement  Is  situated,  or  on  the  im- 
provement Itself,  he  does  so  with  the  knowl- 
edge that  it  may  be  necessary  for  the  com- 
pletion of  tbe  building  that  other  contracts 
should  be  made  for  labor  and  material;  and 
It  Is  clearly  the  policy  of  this  state,  as  shown 
by  its  statute  law,  that  an  intervenli^  mort- 
gage shall  not  destroy  the  statutory  rights 
of  persons  that  may  be  acquired  thereafter 
in  the  course  of  constructing  such  building. 
The  deed  of  trust  In  tbia  case  expressly  re- 
served a  lien  upon  the  building  thereafter  to 
be  constructed,  and  it  is  evident  from  the 
facta  that  the  principal  security  for  the  bonds 
which  were  being  sold  was  to  be  created  by 
the  completion  of  tbe  contemplated  hotel 
building."  It  will  be  noted  that  It  is  em- 
phasized and  reiterated  that  the  building  was 
in  course  of  erection,  and  that  the  parties  at 


the  time  of  executing  tbe  deed  of  trust  pro- 
vided for  superior  liens  that  might  arise. 
Again,  in  the  same  opinion,  after  a  discussion 
of  what  is  meant  in  tbe  statute  by  the  word 
"Inception,"  it  was  said:  "When  the  build- 
ing has  been  projected,  and  construction  of 
it  entered  upon,  that  is  contracted  for,  the 
circumstances  exist  out  of  which  all  future 
contracts  for  labor  and  material  necessary 
to  its  completion  may  arise,  and  for  all  such 
labor  and  material  a  common  lien  is  given 
by  the  statute;  and  In  this  state  of  circum- 
stances the  ilaa,  to  secure  each  has  its  Incep- 
tion." In  another  connection  the  court  re- 
peats '*that,  when  the  erection  of  any  build- 
ing or  construction  Is  begun,  that  consti- 
tute! the  inception  of  all  subsequent  liens," 
and  asserts  that  tbe  decision  In  tbe  case  !■ 
based  on  that  doctrine.  ' 

On  tbe  former  api)eal  of  this  case  the  Su- 
preme Court  held  that  the  language  used  in 
the  deed  of  trust  to  the  effect  that  the  mon- 
.  ey  realised  from  tlie  sale  of  the  bonds  was 
to  be  used  to  Improve  tbe  property  was  no 
evidence  of  recognition  upon  the  part  of  the 
mortgagees  of  the  existence  of  prior  liens, 
and  that  there  was  no  evidence  in  tbe  rec- 
ord that  showed  "that,  at  the  time  the  mort- 
gage was  executed,  any  contract  for  this  Im- 
provement bad  been  let,  or  that  the  particu- 
lar Improvements  were  Intended  to  be  pro- 
vided for  by  the  making  of  that  mortgage." 
The  only  additional  evidence  upon  which  it 
Is  sought  to  sustain  tbe  judgment  is  that 
above  copied,  and  there  Is  nothing  in  it  to 
Indicate  that  any  contract  tor  improvements 
had  been  let,  or  that  the  mortgage  was  exe- 
cuted to  provide  money  to  imy  for  those 
Identical  improvements.  It  is  true  that 
Be^  swore  that  the  briquette  company  had 
agreed  to  pay  the  Yaughan  Lumber  Company 
certain  prices  for  lumber  necessary  to  com- 
plete its  plant,  and  that  the  lumber  was  pur- 
chased to  erect  buildings  and  for  use  in  tbe 
mines  on  the  real  estate  described  in  the 
deed  of  trust:  but  neither  he  nor  Vaughan, 
nor  any  one  else,  swore  to  tbe  existence  of 
a  contract  for  making  the  improvements. 
It  was  not  even  known  by  tbe  parties  what 
improvements  were  to  be  made,  nor  what 
material  would  be  needed  to  make  them. 
The  contract  had  reference  to  additions  to 
a  concern  then  In  existence,  whose  improve- 
ments were  totally  destroyed  by  fire  before 
the  delivery  of  any  of  the  material  that  was 
used  in  rebuilding.  Xelther  Berg  nor 
Vaughan  knew  anything,  except  from  hear- 
say, concerning  the  contemplated  Improve- 
ments. There  was  other  testimony  to  tbe 
effect  that  the  plant  was  complete  until  de- 
stroyed by  flre  In  October,  1896.  The  cou- 
Btmctlon  of  the  new  plant  began  Immedi- 
ately after  the  flre,  and  none  of  the  material 
whose  price  is  sued  for  herein  was  furnished 
until  after  the  flre.  Berg  swore  that  the 
particular  improvements  to  the  mining  prop- 
erty and  plant  into  which  tbe  material  fur- 
nished by  appellees  entered  were  Intended  to 
be  provided  for  by  tbe  deed  of  ti:ust,  but  it 
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Is  apparent  that  this  Is  a  mera  opinion  or 
conclusion  of  the  witness,  that  should  aot 
have  been  admitted  in  evidence,  and  which 
opinion,  If  permissible,  was  contradicted  by 
facts  tliat  rendered  it  an  ImposalbUlty  for  the 
parties  to  have  known  what  Improvements 
would  be  made  la  the  plant.  It  was,  In  tf- 
fect  swearing  that  the  parties  contemplated 
in  September  that  the  plant  would  be  de- 
stroyed by  fire  in  October,  and  new  Improve- 
ments on  a  larger  scale  would  be  erected. 

The  claims  of  all  the  Interveners  to  a  su- 
perior lien  for  material  famished  Is  based  on 
the  contract  made  by  the  Tezaa  Briquette 
Company  with  the  Vaughan  Lumber  Com- 
pany In  Hay  or  June,  1896.  That  contract  is 
based  on  a  request  by  Scbryver,  the  president 
of  the  briquette  company,  to  tlie  lumber 
company,  to  fumislf  lilm  a  price  Ust  tar  an 
Indefinite  amount  of  lumber— some  20CK000 
or  300,000  feet— whlcb,  It  seems,  was  to  be 
furnished  as  It  might  be  desired  by  Scduy* 
ver,  for  one  year  from  date  of  contract  It . 
la  not  pretended  that  any  contract  for  Im- 
inovementa  had  been  made,  or  that  any  one 
knew  the  charactN-  or  extent  of  the  Improve- 
mentB.  No  cwtatn  kind  of  lumber  was  con- 
tracted for,  but  It  was  simply  an  arrange- 
ment by  which  Scbryver,  for  one  year,  was 
to  get  lumber  of  all  kinds  at  certain  prices, 
as  he  might  derira  The  Vaivban  Lumber 
Company  did  not  know  what  the  lumber 
was  to  be  used  ftir.  If  the  Vaugfaan  Lumba 
Company  did  make  a  contract  with  the 
Texas  Briquette  A  Coal  Company  In  May  or 
June,  1806,  which  constituted  a  superior  lien 
to  fbe  one  created  by  the  mortgage,  that 
contract  expired  by  tts  terms  tn  June.  1807, 
and  any  subsequent  contract  would  certain^ 
not  create  a  llw  superior  to  the  lien  evl* 
denced  by  the  mortgage.  The  claim  of  the 
Yaughan  Lumber  Company  Is  based  npon 
cotain  drafts  drawn  by  It  on  Texas  Briquette 
ft  Coal  Company  on  April  4,  1888,  whlcb 
were  accepted  by  the  last-named  company; 
and  tbe  witness  Vanghan  swore  that  "the  ac* 
c^rtBDces  herein  sned  upon  are  made  up  en- 
tlnly  of  the  July,  1887,  shipments,  and  those 
made  subsequently."  The  only  effort  to  con- 
nect these  shlpmenta  with  the  original  con* 
tract  is  that  the  contract  made  in  July,  1897, 
was  a  continuation  of  the  old  contract 
Vaughn  said:  "Some  of  the  Items  were 
shipped  after  the  explmtton  of  the  twelve 
months  from  the  date  of  our  apmment  with 
Schryrer.  The  reason  for  this  was  that 
some  time  in  June  or  July,  1897,  Schryver 
said  he  would  want  a  little  more  lumber  than 
the  contract  oontemplated,  and  asked  me  If 
1  had  any  objections  to  continuing  it  to  com- 
plete the  purpose  he  was  wanting  It  fOr,  to 
which  I  r^led  It  would  be  satlsfactery,  if 
ardered  soon;  and  about  July,  1887,  he  gave 
me  ordera  for  the  net  of  the  lumber."  That 
was  a  new  contract,  pure  and  slmirie.  To 
bold  otherwise  would  be  to  hold  that  when 
«  Uen  for  material  to  be  furnished  in  a  cer^ 
tain  period  has  been  obtained,  it  can,  by  con- 
dnnlng  the  contract,  be  made  to  bold  supe- 


riority over  other  contracts  forever.  We  are 
clearly  of  the  upinion  that  the  original  con- 
tract was  not  sufficient  to  give  a  Uen  on  the 
property  superior  to  that  given  1^  the  mort- 
gage, and.  If  It  had  been,  it  would  apply  alone 
to  material  furnished  daring  tbe  pwiod 
named  la  the  contract 

Tbe  Watt  Miiring  Gar  Wheel  Company  fur- 
nished its  material  in  December,  1887;  the 
F.  F.  Collins  Uanufactnrlng  Company  tnr- 
nlsbed  Its  material  in  1887;  tbe  nmterial  of 
the  Erie  City  Ironworks  waa  fumiahed  on 
March  15,  1808;  that  of  Walter  Tlpe  on  Sep- 
tember 28.  1897,  and  thereafter;  and  ttat 
of  A.  Q.  Francis  on  July  31,  1897.  Hone  of 
them  pretends  that  bis  contract  antedates 
the  mortgage  under  which  appellante  claim, 
and  the  only  ground  upon  whlcb  either  of 
them  can  claim  a  Hen  superior  to  that  of  the 
mortgage  Is  based  on  the  contract  with  the 
Vaughan  Lumber  Company,  and  that  there- 
by a  Hen  was  created  on  all  material  aftei> 
wards  furulahed  by  anybody.  The  Oriental 
Hotel  Co.-Grifflth8  Case  Is  relied  on  as  sus- 
telnlng  that  theory,  bat  that  case  cannot  be 
Expanded  and  distorted  so  as  to  support  such 
doctrine.  As  before  steted,  there  was  s 
contract  with  Orifflths  to  build  the  hotel 
and  tbe  Supreme  Court  held  that  a  Hen 
would  arise  for  all  material  that  was  nec- 
essary to  finish  the  bouse  in  compliance  with 
tiie  contract  It  was  never  contemplated  by 
the  learned  Judge  who  rendered  that  opinion 
that  It  could  be  authority  for  flxli^  a  lien  on 
premises  through  an  uncertain  contract  to 
furnish  lumber  to  make  improvemente  for 
which  no  contract  bad  'ever  been  let— con- 
cerning which  there  was  no  cratalnty  that  It 
would  ever  be  let.  In  other  words,  a  con- 
tract for  lumbw  to  be  used,  w  not  during  a 
year's  time,  would  not  form  the  basis  for  a 
lien,  superior  to  that  arising  from  an  ante- 
dating mortgage,  for  cars,  tanks,  rams,  boil- 
ers, pipes,  and  other  property  fumlabed  by 
other  persons,  even  during  the  life  of  the 
lumber  contract-^uch  less,  when  the  prop- 
»ty  was  furnished  after  the  laml>«  con- 
tract had  expired. 

Under  our  view  of  Hie  cas^  thB  polnte  rais- 
ed in  the  various  asslgnmento  of  error  be- 
come of  little  Importance,  and  need  not  be 
discussed. 

Tbe  Judgment  of  the  district  court  la  re- 
versed, and  Judi^ent  bare  rendered  In  Cam 
of  appellante. 


BOTAN  V.  HAYS  et  al. 
<Gonrt  et  (SvU  Appeals  ot  Texaa.   Nov.  11, 

190S.) 

DBBDS-O0N8TRUGTI0N— OOVHHAIITS  AGAINST 

INCUMBRANCES. 

LBatts"  Ann.  Civ.  St  1895,  art  633,  pro- 
vide)) that  any  conveyance  omng  the  words 
"grant  or  convey'*  carries  with  it  an  Implied 
warranty  that  tbe  estate  conveyed  Is  tree  from 
incumbrances,  aoless  restrained  by  express 
terms  Id  the  conveyance.  FeM,  that  where  a 
deed  provided  that  the  srantor  granted,  bar- 
galneo.  sold,  and  conveyed  tta  premises  in  gnse* 
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tion  to  the  grantee,  and  bound  his  h^ra,  exec- 
utors, and  administrators  to  warrant  and  de- 
fend the  premises  unto  tbe  grantee,  bis  heirs 
and  assigns,  against  every  person  wbomsoever 
lawfully  claiming  any  part  thereof  by  or 
through  the  grantor,  the  deed  contained  an  im- 
plied covenant  against  incombrances,  since  the 
special  warranty  did  not  purport  to  bind  the 
grantor  himself,  but  only  his  heirs,  executors, 
and  administrators. 

Error  from  DlBtrict  Oonrt,  McLennan 
County;  H.  Surratt,  Judge. 

Action  by  T.  D.  Hays  and  otbera  against 
B.  Rotan  and  others.  From  a  judgment  in 
faTor  of  plaintiffs,  defendaot  Rotan  brings 
mor.  Afflrmed. 

Sleeper  &  Kendall,  for  plaintiff  In  error. 
Clark  &  Bollnger,  for  defendants  in  error. 

KEY.  J.  TblB  suit  was  IttStltnted  bj  the 
clt7  of  Waco  to  recover  certain  taxes  due  xxp- 
on  certain  real  estate.  Xlie  original  defend- 
ants, Cbas.  S.  and  S.  D.  Curtis,  impleaded  T. 
D.  Hays  and  B.  Rotan  viwn  covenants  con- 
tained in  deeds  of  warranty  executed  by  the 
latter.  Hays  pleaded  over  against  bis  code* 
fendant  Rotan,  alleging  that  tbe  latter.  In 
conveying  tbe  property  to  blm,  tiad  warrant- 
ed tbe  title  as  against  prior  Incumbrances. 
Tbe  defendant  Botan  denied  tbe  existence 
of  Bucb  covenant  of  warranty.  Tbe  trial  re- 
sulted in  a  Judgment  in  favor  of  tbe  plaintiff 
against  S.  D.  and  Cbas.  S.  Cnrtla,  foreclos- 
ing the  tax  lien,  and  over  against  Hays  in 
favor  of  tbe  Ourtlses,  and  over  against  Rotan 
hi  favor  of  Hays,  and  Rotan  baa  appealed. 

The  appeal  involves  but  one  question,  and 
that  Is  tbe  liability  of  Rotan  on  a  deed  exe- 
cuted by  blm,  which  contained  no  general 
covenant  of  warranty,  but  contained  these 
clauses:  "Have  granted,  bargained,  sold  and 
conveyed,  and  by  these  presents  do  grant, 
bargain,  sell  and  convey  unto  the  said  T. 
D.  Hays.  •  •  •  And  I  hereby  bind  my 
belrs.  executors  and  administrators  to  war- 
rant and  defend  all  and  singular  the  prem- 
ises unto  tbe  said  T.  D.  Hays,  belrs  and  a» 
signs,  against  every  person  whomsoever  law- 
fully claiming  or  to  claim  tbe  same  or  any 
part  thereof  by  or  through  me."  By  force 
of  statute  law  In  this  state,  any  conveyance 
using  tbe  words  "grant  or  convey"  carries 
with  it  an  bnpUed  warranty  that  tbe  estate 
conveyed  Is,  at  tbe  time  of  the  execution  of 
such  conveyance,  free  from  incumbrances, 
unless  restrained  by  express  terms  contained 
in  such  conveyance.  Batts'  Ann.  Civ.  St. 
1.896,  art  633;  Taylor  v.  Lane  (Tex.  Civ.  App.) 
40  8.  W.  KL7.  It  is  argued  on  behalf  of  plain- 
tiff In  error  that  the  special  warranty  clause 
In  the  conveyance  onder  consideration  re- 
stricts the  Implied  warranty,  which  other- 
wise would  exlBt  against  the  prior  inciun- 
brances  shown  by  tbe  testimony  In  this  case. 
This  argument  Is  not  regarded  as  sound,  be- 
cause the  special  warranty  referred  to  does 
not  purport  to  bind  the  grantor  himself,  but 
only  bis  heirs,  executors,  and  administrators. 
Ttae  statata  aoeou  to  lian  beea  carefully  pm- 


pared,  and  it  declares  that  the  Implied  war- 
ranty shall  exist,  unless  restrained  by  express 
terms  contained  In  such  conveyance.  As  to 
Rotan  himself,  we  find  no  such  express  terms 
in  the  deed,  and  therefore  hold  that  be  is 
bound  by  tbe  Implied  warranties  referred  to 
In  tbe  statute. 
Judgment  affinnsd. 


OITT  OP  VAN  ALSTTNB  t.  l^ORRISON, 
(Court  of  Civil  Appeals  of  Texas.   Dec.  6, 
1903.) 

MUNICIPAL  CORPORATIONS-WATER  BTJPPLT— 
CONTRACT  WITH  CITIZENS— BREACH— JUSTI- 
FICATION—DAM  AQBS— BURDEN  OF  PROOF— 
JUSTICE'S  COURT- APPKALS-AUENDMENT  OF 
PLEADINOB. 

1.  In  an  action  against  a  dty  for  breach  of 

contract  to  supply  water,  plaintiff  may,  on  ap* 
peal  from  a  justice's  Judgment  against  him, 
amend  his  pleadings  so  as  to  specify  more  par- 
ticularly tbe  items  of  damage  and  enlarge  tht 
amount  thereof. 

2.  The  action  of  a  city  In  violating  Its  con- 
tract to  furnish  a  citizen  with  water  and  shut- 
ting off  his  supply  Is  not  justified  by  the  fact 
that  the  citizen  drained  nls  water  Into  the 
street,  and  thereby  created  a  nuisance. 

3.  The  fact  that  a  citizen  was  using  water 
for  a  bath  tub  without  paying  an  extra  charge 
therefor  did  not  Justify  the  city  in  shutting  off 
his  water  supply  without  notice  to  him  and 
giving  him  an  opportunity  to  pay  such  extra 
charge,  whi>re  such  extra  rate  was  not  author- 
ized by  ordinance,  and  the  failure  to  provide 
for  such  extra  charge  was  due  to  an  oversight 
of  the  chairman  of  the  waterworks  committee, 
and  not  to  any  misrepresentation  of  the  citizen. 

4.  Ilie  action  of  a  city  in  shutting  off  a  citi' 
sen's  water  supply  was  not  justitiable  on  the 
ground  that  the  rate  he  was  paying  was  for  a 
family  of  five,  and  bis  family  consiBted  of  six 

Eersons,  where  his  family  consisted  of  himself, 
is  wife,  thn^  small  children,  and  a  baby,  and 
only  one  ratp  bad  been  establidiad  for  rnidence 
purposes,  and  no  questions  were  asked  as  to  bis 
family  when  he  applied  for  water. 

5.  In  an  action  against  a  city  for  breach  of 
contract  to  supply  water,  where  tbe  iasue  was 
the  valoc  of  water  of  which  plaintiff  was  de- 
prived for  the  unexpired  portion  of  tlie  con- 
tractual year,  the  burden  was  on  plaintiff  to 
establish  "with  reasonable  certainty"  such  val* 
ue. 

Ai^}eal  from  Grayson  County  Court;  O.  P. 

Webb,  Judge. 

Action  by  M.  M.  Morrison  against  tbe  city 
of  Van  Aistyne.  From  a  judgment  for  plain- 
tiff on  appeal  from  the  Justice's  court,  de- 
fendant appeals.  Reversed. 

Smith,  Templeton  A  Tolbert,  for  appeUant 
Don.  A,  Bliss,  Cor  ly^peliee. 

TALBOT,  J.  Appellant,  In  1901,  was  a 
municipal  corporation,  duly  incorporated  un- 
der the  laws  of  Texas,  as  a  dty  of  1,000  In- 
habitants or  more,  and  engaged  In  operating 
a  system  of  waterworks  and  selling  and  sup- 
plying water  to  tbe  citizens  thereof.  Appel- 
lee resided  In  said  dty  with  bis  family,  and 
made  application  to  appellant  to  be  supplied 
witli  water  on  bis  prenUsea  for  residence  pur- 

^  1.  See  Juatices  ol  tha  Peace,  vol.  U.  Cent  Dig-  fi 

Digitized  by  Google 


666 


77  SOUXUWESTEBN  BEPOBTEB. 


POMS  ud  for  two  horses  and  one  cow.  The 
application  was  granted,  the  necessary  con- 
nections made,  and  hydrants  put  In  by  the 
city  plumher  on  or  aboot  the  27th  day  of 
May.  1901.  Annual  water  rates  had  been 
fixed  by  appellant,  wbl<di,  among  others, 
were  f  12  for  a  restd^ce^  91.60  for  a  cow,  f2 
for  a  hone,  and  91  for  each  additional  horse, 
payable  quarterly  In  advance.  Appellee  also 
had  placed  in  his  house  a  bath  tub,  which 
was  connected  and  supplied  with  water  from 
aiq^ellanfe  waterworks,  for  family  bathing 
purposes.  Appellee  paid  the  first  quarterly 
Installment  of  the  annual  water  rate,  and  the 
water  was  turned  on  and  used  by  him  un- 
der this  contract  until  the  1st  day  of  De- 
cember, 1901,  when  the  water  was  cut  off 
from  appellee's  resldwce  by  aK>«Uant  The 
apptilee  paid  or  tendered  the  seowd  quarter- 
ly Installment  of  the  annual  water  rates,  and 
demanded  that  he  be  supplied  with  water  as 
appellant  bad  agreed  to  do.  This  was  re- 
fused, and  thereupon  appellee  filed  suit  In  the 
justice's  court  of  Precinct  No.  4  of  Grayson 
county  against  appellant  to  recover  the  sum 
of  995.  alleged  to  be  the  amount  of  damages 
sustained  by  him  for  failure  on  the  part  of 
appellant  to  perform  water  contract.  Upon 
a  trial  In  the  justice^s  court  appellee  failed 
to  recover,  and  ai^>ealed  to  the  county  court, 
where  he  amended  his  pleadings,  still  setting 
up  the  breach  of  said  water  contract  on  the 
part  of  appellant  as  bis  cause  of  action,  but 
Itemizing  In  part  the  damages  claimed,  and 
Increasing  the  total  damages  sued  for  to  the 
sum  of  9200.  Appellant  answered  by  gen- 
eral and  special  exceptions,  general  denial, 
and  special  answer,  In  wbich  It  alleged  In 
substance  that  appellee  had  placed  In  his 
residence  a  bath  tub,  and  was  using  the  wa- 
ter furnished  blm  for  batiilng  purposes,  with- 
out having  applied  for  the  same,  and  without 
Its  knowledge,  and  without  having  paid  any- 
thing for  the  same;  that  by  ordinance  or 
resolution  of  its  waterworks  committee  a 
rate  of  93  per  annum  had  been  fixed  for  wa- 
ter to  be  supplied  for  bathing  purposes  In  a 
residence,  and  that  appellee  knew  of  such 
rate  at  the  time  he  applied  for  water  to  be 
supplied  his  residence;  that  tbe  rate  of  912 
for  residence  purposes  was  limited  to  a  fam- 
ily of  five  In  number,  and  that  appellee's 
family  consisted  of  six  persons;  that  appellee 
had  drained  and  emptied  the  waste  water 
from  his  residence  on  the  streets  of  said  dty, 
and  thereby  created  a  nuisance  endangering 
the  health  of  the  Inhabitants  of  tbe  city,  and 
tbat  appellant  was  authorized  to  abate  said 
nuisance,  and  the  only  practical  way  It  had 
of  doing  so  was  by  cutting  off  the  water  from 
appellee's  residence  A  trial  was  had  In  the 
county  court,  which  resulted  In  a  Judgment 
for  appellee  in  the  sum  of  9150,  from  which 
Judgment  this  appeal  Is  prosecuted. 

Appellant  excepted  to  appellee's  amended 
pleadings  filed  in  the  county  court,  and 
sought  to  strike  out  the  same  upon  the 
ground  tbat  another  and  different  cause  of 


action  firom  that  pleaded  In  the  Jnstle^s  court 
had  been  presented.  The  court  overruled 
this  exception,  and  In  this  action,  we  believe, 
there  was  no  error.  It  has  been  repeatedly 
held  by  the  oonrli  '<tf  this  statev  nndw  our 
statute  on  this  subject  that  new  matter  may 
be  pleaded  In  liie  comity  court  which  was  not 
pleaded  In  the  Justice's  oonrt,  but  do  new 
cause  of  action  can  be  asserted.  The  amend- 
ment may  go  to  the  extent  of  IncreaslDg  the 
amount  of  damages  sought  to  be  recovered,  and 
adding  an  additional  Item  of  damage  Involved 
In  tbe  same  transaction,  but  not  alleged  be- 
low. City  of  Dallas  v.  McAllister  (Tex.  Civ. 
App.)  30  S.  W.  452;  Von  Boeckmann  v. 
Loepp  (av.  App.)  78  S.  W.  849,  7  Tex,  Ot 
Bep.  448.  The  cause  of  action  In  this  case 
was  the  same  in  the  Justice's  and  county 
court.  In  both  courts  a  recovery  was  sought 
to  be  had  upon  an  alleged  breach  of  contract 
on  the  part  of  appellant  to  supply  appellee 
with  water.  Tbe  allegations  In  the  county 
court  simply  specified  more  particularly  the 
Items  of  damage  and  enlarged  tbe  amount 
thereof.  We  believe  the  law  is  clearly  eet- 
tied  against  this  contentim  of  appellant  In 
the  authorities  dted  and  other  authorities  of 
tlUs  state. 

By  various  assignments  of  error  complaint 
is  made  and  urged  against  the  action  of  the 
trial  court  in  refusing  to  allow  appellant  to 
show  that  appellee  was  the  dty  health  officer 
of  appellant;  that  It  was  bis  duty  to  report 
to  the  city  council  of  appellant  all  nuisances 
discovered  by  lilm  In  the  dty;  tbat  he  had 
drained  and  emptied  the  waste  water  from 
bis  residence  on  the  streets  of  appellant,  and 
that  the  same  collected  and  stood  In  said 
streets,  and  became  and  was  a  nuisance  ob- 
noxious to  the  dtizens  of  said  dty  and  dan- 
g«nus  to  their  health— all  of  which  was 
known  to  appellee;  that  the  streets  of  appel- 
lant Id  the  vidnlty  of  appellee's  residence 
were  not  graded,  and  that  the  dty  had  no 
sewerage  system,  and  that  the  only  practical 
way  It  had  of  abating  the  nuisance  thus 
created,  short  of  constructing  a  sewerage 
system,  was  to  cut  off  and  stop  appellee's 
water  supply,  etc.  We  are  of  the  opinion 
that  there  was  no  error  in  excluding  this  and 
other  evidence  offered  upon  this  phase  of  the 
case.  The  appellee  had  entered  into  a  con- 
tract with  appellant  by  the  terms  of  which 
appellant  was  to  furnish  him  water  at  the 
rates  fixed  and  established  for  a  period  of  tme 
year.  If  not  so  expressed  in  terms,  this  was 
the  fair  and  reasonable  implication  from  tbe 
nature  and  purposes  of  the  transaction,  aod 
evidently  was  so  understood  by  the  appel- 
lant. Tbat  appellee  drained  the  waste  water 
from  his  residence,  and  emptied  It  on  the 
streets,  and  thereby  orated  a  nuisance,  did 
not,  in  onr  opinion.  Justify  the  appellant  In 
violating  its  contract  vrith  appellee  by  cutting 
off  the  supply  of  water  agreed  to  be  furnish- 
ed. It  may  be  true  tbat  one  of  the  functions 
of  the  police  powers  of  a  dty  Is  to  regulate 
and  abate  nuisances,  but  this  power  shonU 
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be  exercised  In  a  proper  manner.  We  re> 
gard  tbe  catting  off  of  appellee's  entire  wa- 
ter supply,  under  the  facts  disclosed  by  the 
record  before  ua,  unnecessarily  harsh  and  op- 
presslYe,  and,  no  matter  what  the  geaeral 
rule  may  be  with  regard  to  the  power  of  mu- 
nicipal corporations  to  sammarlly  abate  nui-  { 
•ances  detrimental  to  pubUc  health,  was  un- 
warranted.   There  was  no  such  emergency 
shown  as  justified  sucb  summary  action. 
Tbe  ordinary  method  by  which  a  municipal 
corporation  abates  a  public  nuisance,  at  least 
In  many  jurisdictions,  Is  by  criminal  proceed- 
ings.   Georgetown  t.  Alexandria  Canal  Co.,  ! 
12  Pet  95,  9  L.  Ed.  1012;  Welch  v.  Stowell,  j 
2  Doug.  (Mich.)  332;  Shepard  t.  People,  40  | 
Mich.  487.   An  application  of  this  remedy  In  ; 
this  case  would  probably  have  resulted  In  a  j 
prompt  atMitement  of  the  nuisance  complain-  j 
ed  of  by  appellant    If  not  ungnestlonably  | 
tbe  appellant  had  a  prompt,  adeqtiate,  and  | 
efficacious  remedy  through  a  court  of  equity  ' 
by  Injunction.   City  of  Llano  v.  Coun^  of  ■ 
Llano  (Tex.  CIt.  App.)  23  S.  W.  1008;  State  ' 
T.  Goodnight  70  Tez.  686, 11  S.  W.  119;  Dunn  j 
v.  City  of  Austin,  77  Tex.  143,  11  S.  W.  1126;  j 
Smith  on  Mun.  Cor.  vol  2,  i  1094.    A  resort  | 
to  this  remedy  would  have  preserved  the  | 
rights  of  appellee  under  his  contract,  and  af-  j 
forded  the  appellant  and   Its  Inhabitants 
prompt  relief  from  the  annoyance  and  dan- 
gers of  the  alleged  nuisance.   The  appellant 
chose  the  more  summary  remedy,  without  le- 
gal notice  to  appellee  of  Its  intended  pur- 
pose, and  we  believe  it  Is  liable  to  appellee 
for  whatever  damage,  if  any,  he  baa  siMtain- 
ed  by  reason  thereof. 

We  de^  It  nnnecessary  to  discuss  the  \ 
Dumerous  assignments  of  error  complaining  j 
of  tbe  charge  of  the  court  and  the  refusal  j 
to  give  certain  t^)eclai  chains  requested.  | 
Tbe  main  charge  was  substantially  correct,  I 
and  as  favorable  to  appellant  as  it  could 
reasonably  ask.  Many  of  tbe  questions  rais- 
ed by  these  assignments  have  been  disposed 
of  by  what  has  already  been  said,  and  under 
tbe  evidence  as  it  appears  in  the  record  be- 
fore us  appellant  waS*  not  entitled  to  have 
tbe  jury  instructed  to  tbe  effect  that.  If  ap- 
pellant's waterworks  committee  liad  pre- 
scribed and  fixed  a  special  rate  for  bath  tubs 
In  addition  to  the  rate  for  general  residence 
purposes,  and  appellee  had  fallM  to  obtain 
a  permit  to  use  water  for  such  bath  tub, 
and  failed  to  pay  such  additional  rate,  then 
appellant  had  the  right  to  shut  off  his  water 
supply  without  notice  to  him.  The  extra 
charge  for  water  to  be  used  In  family  bath 
tubs  Is  not  found  In  the  ordinance  fixing 
water  rates.  This  rate  seems  to  have  been 
prescribed  by  the  waterworks  committee 
without  express  authority  to  do  so,  and  not 
adopted  or  confirmed  by  any  affirmative  ac- 
tion on  the  part  of  the  city  council.  Be- 
sides, It  seems  that  the  failure  to  provide  for 
this  extra  charge  for  bath  tub  was  an  over- 
sight or  mistake  of  Thompson,  the  chairman 
of  the  waterworks  committee,  and  not  due 
77  S.W.— 42 


to  any  misrepresentation  of  appellee.  This 
rate  was  unknown  to  appellee  and  peculiarly 
within  the  knowledge  of  Thompson,  agent  of 
appellant  who  Issued  tbe  permit  to  appellee 
to  use  tbe  vr&ter.  When  appellant  discover- 
ed that  appellee  was  using  water  in  bis 
bath  tub  for  bathing  purposes,  notice  should 
have  been  given  bim  to  tbe  effect  that  an 
extra  charge  was  demanded  for  such  use, 
and  an  opportunity  afforded  him  to  pay  It, 
before  cutting  off  the  entire  water  supply. 
Under  the  circumstances  he  had  not  forfeited 
his  right  to  the  use  of  all  the  water.  There 
is  no  merit  in  the  contention  that  appellant 
had  the  right  to  cut  off  the  water  because 
the  rate  established  and  being  paid  by  ap- 
pellee was  for  a  family  of  five  or  less,  and 
appellee's  family  consisted  of  six  in  number. 
His  family  consisted  of  himself,  wife,  three 
small  children,  and  a  baby  In  arms.  He  ap- 
plied to  Thompson  for  water  for  general 
residence  purposes  and  for  two  horses  and 
one  cow.  No  questions  were  asked  about 
tbe  size  of  his  family,  and  nothing  said  or 
thought  about  it,  according  to  Thompson's 
testimony.  Appellant  had  established  but 
one  rate  for  tbe  use  of  watw  In  a  family  resi- 
dence, and  there  is  no  pretense  that  the  wa- 
ter was  shut  oft  because  of  the  number  of 
appellee's  family,  or  for  the  reason  that  he. 
was  using  It  in  a  bath  tub.  Tbe  undisputed 
evidence  shows  that  the  water  was  cut  off 
solely  for  the  reason  that  appellee  was  empty- 
ing his  waste  water  into  the  streets.  In 
view  of  the  evidence,  the  propriety  of  sub- 
mitting the  Issues  raised  about  the  use  of 
the  bath  tub  and  the  number  of  appellee's 
family  may  be  doubted,  but  however  that 
may  be.  It  Is  safe  to  say  we  believe  that  tbe 
error,  if  error,  was  fovorable  to  appellant. 

Appellant's  twenty-sixth  assignment  of  er- 
ror attacks  the  evidence  as  not  being  suffi- 
cient to  authorize  the  submission  of  the  value 
of  the  water  that  appellant  was  bound  to 
furnish  appellee  for  the  unexpired  term  after 
the  water  was  cut  off,  and  which  it  failed 
to  furnish,  and  as  being  Insufficient  to  war- 
rant the  verdict  of  the  Jury.  This  question 
Is  not  entirely  free  from  difficulty,  but,  aft- 
er a  careful  consideration  of  the  evidence  as 
it  appears  In  the  record,  the  conclusion  Is 
reached  that  this  contention  Is  correct  -and 
requires  a  reversal  of  the  case.  Appellee's 
cause  of  action  is  based  upon  an  alleged 
breach  of  contract,  and  not  upon  a  tort.  He 
avers,  In  substance,  tliat  the  reasonable,  fair 
value  of  the  supply  of  water  that  the  de- 
fendant agreed  and  became  bound  to  fur- 
nish to  plaintiff  for  the  unexpired  term  after 
the  water  was  shut  off  and  not  furnished 
was  and  is  the  sum  of  $150,  and  that  it 
would  reasonably  cost  plaintiff  said  amount 
over  and  above  tbe  amount  he  would  have 
had  to  pay  to  defendant  under  the  terms  of 
said  contract,  whereby  he  says  that  he  has 
been  damaged  by  breach  of  safd  contract  by 
defendant  In  tbe  sum  of  $ino.  Wo  are 
aware  of  tbe  establlabed  rale  that  under  gen- 
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era!  allegadona  of  damages  plaintiff  may 
prove  and  recover  those  damages  which  nat- 
urally and  necessarily  result  from  the  act 
complained  of;  and  that  In  this  state  It  has 
been  held  In  suits  to  recover  for  the  lost 
services  of  a  wife  or  small  child  the  question 
of  the  value  of  such  services  Is  not  confined 
to  any  exact  mathematical  calculation,  and, 
where  the  amount  of  damage  Is  not  sus- 
ceptible of  direct  proof,  the  assessment  of 
reasonable  compensation  must  necessarily  be 
referred  to  the  sound  discretion  and  Judgment 
of  the  Jury.  Brunswig  et  al.  v.  White,  70 
Tex.  504,  8  S.  W.  85;  Railway  Co.  t.  Lacy, 
86  Tex.  244,  24  S.  W.  269. 

It  has  also  been  held,  however,  that,  even 
where  the  law  Implies  damages  such  as  nec- 
essarily result  from  a  wrongful  act,  proof  Is 
required  to  show  the  extent  and  amount  of 
damages.  Davis  v.  T.  &  P.  Ry.  Co.  (Tex. 
Civ.  App.)  42  S.  W.  1008;  I.  &  G.  N.  Ry.  Oo. 
V.  Simcock,  81  Tex.  503,  17  S.  W.  47.  T.  &  P. 
Hy.  Co.  V.  Curry,  64  Tex.  87;  Sutherland  on 
Damages,  vol.  1,  p.  917.  The  value  of  the 
water  of  which  plaintiff  was  deprived  for 
the  unexpired  portion  of  the  alleged  con- 
tractual year  was  the  Issue  submitted  to  the 
Jury,  and  the  burden  of  proof  was  upon  the 
appellee  to  show  with  reasonable  certainty 
such  value.  The  rule  discussed  Is  based  upon 
the  principle  of  necessity,  and  should  be 
restricted  to  that  class  of  cases  which,  from 
their  nature,  are  not  susceptible  of  more  sat- 
isfactory proof.  We  have  scrutinized  the 
record,  and  are  of  the  opinion  that  this  case 
does  not  fall  wltbln  the  class  mentioned,  and 
that  the  facts  proved  are  Insulflcfent  to  form 
the  basis  for  an  Intelligent  estimate  of  the 
dnmages  claimed.  Other  assignments  not 
mentioned  or  discussed  have  been  considered, 
and  no  serious  error  fonnd. 

Because  of  the  Insufficiency  of  the  evidence 
to  support  the  verdict  the  cause  is  reversed 
and  remanded. 


RALBT  et  al.  v.  HANCOCK. 

(Court  of  Civil  Appeals  of  Texas.   Dec.  0, 
1903.) 

ATT0RNBT8  —  UKN  —  GARNISHMENT  —  8SRV- 
ICB  OF  WRir-PRBMATCRB  IS9U- 
ANCB  OF  WRIT. 

1.  Attorneys  whose  servtees  secured  a  judg- 
ment had  no  lien  for  their  agreed  compeuaa- 
tion  OQ  a  fund  recovered  from  a  bank  in  gar- 
nishment based  on  such  judgment,  the  services 
leading  to  judgment  against  the  garnishee  hav- 
ing been  performed  by  another  attorney. 

2.  An  attorney  whose  services  brought  about 
a  judgment  in  garnisbmeut  has  no  lien  on  the 
fund  for  an  amount  due  him  from  his  clients 
under  a  contract  made  after  the  clients'  right 
had  attached  by  virtue  of  the  garntshment. 

8.  Where  a  Jodgment  against  a  garnishee 
was  appealed  to  the  Court  of  Civil  Appeals, 
and  after  affirmance,  but  prior  to  the  time  !n 
which  a  motion  for  rehearing  could  have  been 
filed,  a  writ  of  garnishment  was  sued  out,  and 
the  garnishee's  answer  was  filed  after  the  time 
had  expired  in  which  a  motion  for  rehearing 
could  have  been  filed,  a  contention  that  the  serv- 


ice of  the  garnishment  was  premature,  on  the 
ground  that  the  judgment  of  the  Court  of  OivU 
Appeals  was  not  final,  was  of  no  merit. 

4.  Where  a  judgment,  as  affirmed  by  the 
Court  of  CSvil  Appeals,  was  a  fixed  demand,  in 
the  nature  of  an  indebtedness.  It  was  sufficient 
to  form  the  basis  for  a  writ  of  garnishment, 
though  the  time  within  which  a  iwtition  for 
rehearing  in  the  Court  of  Civil  Appeals  might 
have  been  filed  bed  not  axpired  when  the  writ 
was  Issued. 

Appeal  from  District  Ooo^  Travis  County; 
R.  U  Penn,  Judge. 

Suit  in  garnishment  by  Susan  E.  Hancock 
against  the  Frost  National  Bank;  James  Ra- 
ley  and  others  Intervening.  Prom  a  Judg- 
ment in  favor  of  plaintiff  and  interrenw  Ha- 
ley, certain  other  Interrenera  appeaL  Afflim- 
ed. 

Jan.  RaJey,  for  aj^ellanta.  BA.  Haltom. 
for  appellee. 

FISHER,  C.  J.  This  Is  a  suit  In  garoish- 
ment  against  the  Frost  National  Bank,  gar- 
nishee. The  garnishment  was  based  upon  a 
Judgment  owned  by  the  appellee  against  John 
W.  Maddox  and  others;  said  judgment  be- 
ing In  the  district  court  of  Travis  county. 
Twenty-Sixth  Judicial  District  The  gar- 
nishee answered  that  It  had  in  its  possession 
fl,948.74,  which  had  been  adjudged  by  the 
district  court  of  the  Forty-Fifth  Judicial  Dis- 
trict, Bexar  county,  Tex.,  to  belong  to  J.  W. 
Maddox  and  T.  L.  Wren.  Said  Judgment 
had  been  affirmed  by  the  Court  of  Civil  Ap- 
peals of  the  Fourth  Supreme  Judicial  District 
(66  8.  W.  319),  and  was  then  a  final  Judg- 
ment On  April  5tb  James  Raley  filed  a  pe- 
tition of  intervention,  claiming  a  part  of  the 
money  in  the  bank;  and  on  August  7,  1902. 
Raley  filed  an  amended  plea,  and  pleaded  in 
abatement  that  Maddox  &  Wren  were  part- 
ners, and  that  the  writ  of  gamlsbment  had 
been  prematurely  Issued,  and  then  claimed 
SO  per  cent  of  the  fund  In  the  bank,  and  9175 
in  addition  thereto,  to  cover  certain  expenses 
be  (Raley)  had  borne  In  endeavoring  to  col- 
lect a  certain  judgment  against  O.  W.  Angle 
&  Co.  On  April  5,  1902,  Floyd  McOown,  Du- 
val West,  and  B.  G.  West  filed  a  plea  in  in- 
tervention, averring  that  they,  as  attorneys 
at  law,  were  employed  in  1892  by  Maddox  & 
Wren  to  recover  a  Judgment  against  G.  W. 
Angle  and  others,  and  that  they  recovered  a 
Judgment  In  the  Forty-Fifth  District  Court 
Bexar  county.  In  1892,  in  favor  of  Maddox 
&  Wren,  partners,  against  G.  W.  Angle.  R.  U 
Summerlln,  and  others,  for  $3,696.09;  tliat  by 
agreement  they  were  to  have  as  their  fee  10 
per  cent  of  the  amount  collected;  that  the 
$1,048.74  In  garnishee  bank  is  the  fruit  of 
said  Judgment,  etc.;  and  pray  for  Judgment 
for  $194.87  of  the  money  in  said  bank.  On 
June  22,  1903,  John  Campbell,  Nat  I^ewis, 
Josephhie  McCall,  executrix  of  T.  P.  McOall. 
deceased,  Henry  Cmscheld,  and  the  witness- 
es and  notaries  and  others,  filed  what  they  or 
their  attorneys  named  "Petition  to  Inter- 
Tene,"  and  "Firat  Amended  Petltiaai  of  In- 
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tervecerB,"  and  averred  that  Maddox  &  \Vran, 
in  obtaiulug  and  endeavoring  to  collect  tbelr 
judgment  against  Angle  &  Co.,  had  incurred 
coats  to  the  extent  of  $129,  which  waB  due  to 
them  and  the  witnesses  and  notaries,  who 
are  too  numerous  to  be  named;  and  they  pray 
for  an  order  "that  the  sum  ot  $128  be  order- 
ed paid  to  them  out  of  the  fund  in  bank  to  be 
diatributed  among  the  various  claimants." 
Ou  June  22.  1903,  the  plaintiff  appellee  filed 
a  supplemental  petition  conslstiug  of  a  gen- 
eral demun-er  to  all  pleas  of  intervention,  and 
denying  under  oath  that  Maddox  &  Wren 
were  partners,  and  averring  that,  K  they 
were  partners,  the  partnership  had  been  dls* 
solved  before  the  institution  of  this  suit,  and 
that  Maddox  had  assigned  to  plaintiff  appel- 
lee all  of  his  interest  In  the  fund  in  bank,  for 
which  she  prayed  Judgment.  Wren  and  wife 
disclaimed  any  interest  in  the  fund  in  bank. 
Un  June  22,  1903,  the  case  was  tried  before 
the  court,  and  the  court  overruled  the  exoep- 
tiona  of  plaintiff  appellee  to  the  interventions 
of  James  Raley  and  West  &  McGown  and 
Duval  West,  and  sustained  the  exceptions  to 
the  intervention  of  J.  P.  Campbell,  Nat  Lew- 
is, McCall,  X^mscbeid,  and  the  numerous  oth- 
ers, and  gave  Judgment  in  favor  of  Raley  for 
$292.31,  and  in  favor  of  plaintiff  for  $CS2.0U, 
and  rendered  Judgment  against  the  other  in- 
terveners. 

The  facts  are  as  follows:  The  plaintiff  bad 
a  Judgment  against  Maddox,  as  set  out  In  the 
application  for  writ  of  garalshment,  upon 
which  execution  had  been  issued  in  one  year, 
and  returned  nulla  bona.  December  6,  1892, 
John  W.  Maddox,  a  defendant  in  the  above 
Judgment,  and  who  was  liable  to  the  appel- 
lee thereon,  and  one  T.  L.  Wren,  recovered  a 
Judgment  in  the  Forty-Fifth  District  Court  of 
Bexar  county  against  R.  L.  Summerlin  and 
others  for  ?3,EiU(i.99,  upon  which  execution 
was  issued  within  the  year,  and  was  returned 
unsatlsHed.  In  1807  Wren  sold  his  interest 
In  the  above  Judgment  to  Mrs.  Wren.  On 
May  27,  1902,  Maddox  assigned  his  interest 
in  the  fund  in  bank  of  the  garnishee  to  the 
appellee.  On  June  21, 1001,  John  W.  Maddox 
and  T.  L.  Wren  recovered  a  Judgment  against 
the  Frost  National  Bank  for  $1,948.74,  as 
garnishee,  for  money  then  in  its  hands  be- 
longing to  R.  L.  Summerlin,  a  defendant  in 
the  original  Judgment  recovered  by  Maddox 
and  Wren  on  December  6,  1892.  In  this  gar- 
nishment suit  against  the  Frost  National 
Bank  by  Maddox  and  Wren,  one  J.  R.  Norton 
intervened  and  claimed  the  money.  Judg- 
ment was  rendered  in  the  district  court  of 
Bexar  county  on  June  21,  1901,  against  the 
Frost  National  Bank,  as  garnishee,  In  favor 
of  Maddox  &  Wren,  for  $1,048.74.  There  was 
an  appeal  In  this  case  to  the  Court  of  Civil 
Appeals  at  San  Antonio,  and  Judgment  was 
afBrmed  on  January  8,  1902.  66  S.  W.  319. 
In  that  appeal  Maddox  and  Wren  made  a 
cross-assignment  ot  error  in  allowing  the 
garnishee  $76  attorney's  fee  for  answering 
tbe  garniahment  The  writ  ot  garnishment 


In  this  case  was  issued  on  the  17th  day  of 
Januai-y,  1902,  and  served  on  the  18tli  day  of 
January,  1902.  No  motion  for  rehearing  was 
made  In  the  Cburt  of  Civil  Appeals  in  tbe 
garnishment  proceeding  of  Norton  against 
Maddox  &  Wren,  and  mandate  was  issued  on 
that  Judgment  February  17,  1902.  The  gar- 
nishee, the  Frost  National  Bank,  Sled  its  an- 
swer In  this  case  on  March  29.  1902.  West 
&  McGown  and  Duval  West  were  the  attor- 
neys for  Maddox  &  Wren  in  procuring  tbe 
Judgment  of  JS92  In  favor  of  Maddox  &  Wren 
against  B.  L..  Summerlin  and  others,  and  for 
their  services  they  were  to  be  paid  10  per 
cent  on  $2,500,  which  amount  haB  not  been 
paid.  They  did  not  collect  tbe  Judgment. 
Thereafter,  on  July  7th,  1897,  Jas.  Raley  was 
employed  by  J.  W.  Maddox  and  T,  L.  Wren  to 
recover  the  sum  for  which  they  procured 
Judgment  against  tbe  garnishee,  the  Frost 
National  Bank,  and  agreed  to  pay  him  for 
his  services  30  per  cent,  of  the  amount  recov- 
ered; and  this  contract  with  James  Raley 
was  the  procuring  cause  of  the  Judgment 
against  the  Frost  National  Bank  in  favor  of 
Maddox  &  Wren  for  tbe  sum  of  $1,948.74. 
There  Is  evidence  to  authorize  the  conclusion 
that  tills  sum  so  recovered  was  not  tbe  part- 
nership funds  of  Maddox  &  Wren,  but  was 
owned  by  each  Individually,  each  being  enti- 
tled to  a  half  interest  thereof. 

It  is  clear  that  those  appellants  who  inter- 
vened, claiming  an  interest  In  tbe  funds  re- 
covered by  Wren  and  Maddox  against  the 
Frost  National  Bank,  on  account  of  costs 
paid  out  in  the  orlginal  Bult  of  Maddox  & 
Wren  v.  Summerlin  and  others,  had  no  lien 
or  interest  in  this  fund,  and  were  therefore 
not  entitled  to  recover.  Under  the  doctrine 
announced  In  Casey  v.  March,  30  Tex,  184. 
in  view  of  tbe  facts  aa  stated.  West  &,  Mc- 
Gown had  no  lien  or  contract  Interest  in  the 
fund  recovered  from  the  Frost  National  Bank 
by  the  Judgment  in  favor  of  Maddox  &  Wren. 
The  procuring  cause  of  this  recovery  was 
through  the  employment  of  Kaley.  The  court 
allowed  Raley  all  that  he  was  entitled  to. 
The  items  of  costs  and  expenses  claimed  by 
him,  and  which  were  disallowed,  were  based 
upon  a  contract,  it  fleems,  made  after  the 
appellee's  right  had  attached  by  virtue  of  the 
writ  of  garnishment.  The  trial  court  cor- 
rectly excluded  the  evidence  offered  by  Raley 
and  the  other  interveners.  The  declarations 
and  statements  of  Miiddox  were  not  admissi- 
ble subsequent  to  the  time  that  the  plaintiff's 
rights  were  acquired,  by  virtue  of  the  levy 
of  the  garnishment  process. 

We  are  of  the  "opinion  that  there  iB  no  mer- 
it in  the  contention  tbat  the  issuance  and 
service  of  the  garnishment  process  was  pre- 
mature, for  tbe  reason,  as  contended  by  ap- 
pellants, that  the  Judgment  of  the  Court  of 
Civil  Appeals  was  not  final.  It  is  true  that 
the  writ  of  garnishment  was  sued  out  subse- 
quent to  the  time  that  the  Judgment  was  ren- 
dered In  the  Court  of  Civil  Appeals,  but  prior 
to  tlie  time  in  whicb  a  motion  for  rehearing 
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could  bave  been  flled.  But  the  garnlBbee's 
answer  was  filed  after  the  time  bad  expired 
In  wblcb  a  motion  (or  rehearing  could  have 
been  filed,  and  after  the  mandate  had  Issued. 
And  we  are  of  the  opinion  that  the  existence 
of  an  Indebtedness  at  the  time  that  the  an- 
swer was  filed  cures  the  objection  urged  by 
the  appellants.  But  If  we  are  mistaken  In 
this  view,  we  are  of  the  opinion  that  the 
Judgment  of  the  district  court,  as  aiBrmed  by 
the  Court  of  Civil  Appeals,  was  a  fixed  and 
certain  demand  in  the  nature  of  an  Indebt- 
edness, sufficient  to  form  the  basis  for  a 
writ  of  garnishment.  This  Judgment  was 
predicated  upon  a  certain  demand,  and  It  is 
not  like  the  cases  cited  by  appellants,  where 
tlie  Judgments  were  based  upon  causes  of  ac- 
tion which  were  not  liquidated,  and  In  which 
the  Judgments  were  recovered  In  actions  of 
tort. 

We  find  no  error  in  the  record,  and  the 
Judgment  la  affirmed.  Afflnned. 


WATSON  et  al.  t.  MARKIiAM  &  REESE.* 
(Court  of  Olvil  Appeals  of  Texas.  Nov.  11, 
190S.) 

VBNDORS'    LIBN3— MECHANIC'S    LIEN— PRIOR- 
IT  Y —AP  PEAL— FI N  DI  NO&-CO  N  CLtl  81 V  E  N  E  SS  ; 

1.  Where  permanent  improvements  are  placed 
00  real  estate  subject  to  a  vendor's  lien, 
there  is  nothing  to  indicate  that  it  was  the  in- 
tention of  the  parties  that  the  improvements 
should  be  treated  as  personalty,  they  are  sub- 
ject to  the  vendor's  lieu,  and  the  same  is  supe- 
rior to  a  sal>8equent  mechanic's  lien  for  auch 
improvemoits. 

2.  Where  the  trial  court  finds  that  certain 
permanent  Improvements  placed  on  real  estate 
were  personalty,  when  there  was  nothing  in  the 
record  to  show  that  it  was  the  intent  of  the 
parties  that  it  should  be  so  treated,  the  court 
on  ajiipeal  is  not  bound  to  treat  the  conclusion 
as  bmding  upon  it. 

Appeal  from  District  Court,  Falls  County; 
Sam  B.  fjcott,  Judge. 

Suit  by  J.  L.  Markham  and  another  against 
F.  M.  Watson  and  others  on  an  account  and 
to  foreclose  a  mechanic's  lien.  From  a  Judg- 
ment in  favor  of  complainants,  defendants 
the  Falls  County  Oin  Company  and  another 
appeal.  Reversed  in  part  and  in  part  affirm- 
ed and  rendered. 

J.  W.  Spivey,  for  appellants.  Bice  ft  Bart 
Ictt;  for  appellees. 

FISHBB,  OL  J.  This  is  a  suit  brought  on 
the  29th  day  of  Mareb,  1900,  by  J.  U  Blark- 
bam  and  U.  A.  Reese,  composing  the  firm  ot 
Markham  &  Reese,  against  P.  iL  Watson,  on 
an  account  for  building  mat^al,  amounting 
to  $146.80,  and  to  forecI<»e  an  alleged  me- 
chanic's lien  as  against  F.  M.  Watson  and 
tbe  other  defendants  on  a  certain  lot  of  land 
and  Improvements  in  the  town  of  Lott,  Falls 
county,  Tex.  Flalntlffa  alleged.  In  substance, 
that  during  the  year  1800  the  defendant  Wat- 

■RebearloK  denied  December  23,  1903. 

1  L  See  Uechanlca'  Liens,  vol.  il,  CenL  Dig.  |  m. 


son  was  the  owner  and  In  possession  of  a 
poiliion  of  block  No.  215  in  the  said  town  of 
Lott,  describing  It,  upon  which  was  then  and 
Is  now  situated  a  certain  gin  and  outhouses 
known  as  the  "Watson  Gin  Property";  that 
during  said  tlmp,  to  wit,  from  the  29th  day 
of  July,  1899,  to  the  13th  of  September,  ISIK). 
said  Watson  purchased  certain  Items  of  lum- 
ber, brick,  cement,  and  other  building  ma- 
terial, which  were  used  In  making  improve- 
ments on  said  lot,  and  amounting  to  $152.00, 
less  a  credit  of  $4.07,  and  which  balance  Wat- 
son failed  and  refused  to  pay;  that  plaintiffs 
bold  a  valid  Hen  on  said  lot  and  Improve- 
ments by  reason  of  the  fact  that  on  Septem- 
ber 27,  1899,  they  delivered  to  the  county 
clerk  a  correct  Itemized  account  of  said  ma- 
terial, which  was  duly  verified  and  recorded 
as  required  by  law;  that  the  Falls  County 
Glu  Company  and  T.  L.  Hoilingswortfa,  de- 
fendants, were  in  possession,  or  claimed  some 
Interest  In  said  premises,  which  was  alleged 
to  be  Inferior  to  the  lien  asserted  by  tbem; 
and  plaintiffs  pcajeA  "that  on  final  hearing 
It  have  Judgment  for  Its  debt,  damages,  and 
interest,  with  establishment  and  foreclosure 
of  Its  Hen  against  each  and  all  of  the  de- 
fendants, for  order  of  sale  and  writ  of  pos- 
session, for  costs  of  suit,  and  for  general  and 
special  relief."  The  defendants  T.  L.  Hol- 
llngsworth  and  the  Falls  County  Gin  Com- 
pany answered  by  general  and  special  excep- 
tions, general  denial,  and  by  special  answer 
alleged  that  said  Watson  was  not  In  fact 
the  owner  of  the  premises  at  the  time  al- 
leged. In  this:  that  said  T.  L.  Holtlngsworth, 
prior  thereto,  being  the  owner  of  said  prop- 
erty, did  convey  the  same  to  said  Watson  for 
the  consideration  of  $G,000  to  be  paid  by  said 
Watson,  as  evidenced  by  five  promissory 
notes,  each  for  the  sum  of  $1,200,  bearing 
10  per  cent.  Interest  from  date,  and  due,  re- 
spectively, on  the  Ist  of  October  of  the  years 
18t)S,  1899,  1900,  1901,  and  1902,  and  that  the 
vendor's  Hen  was  reserved  In  said  convey- 
ance and  In  said  notes  to  secure  the  payment 
of  same;  that,  no  part  of  said  notes  or  inter- 
est thereon  being  paid,  the  said  Watson 
IbGrenfter  conveyed  said  property  to  said 
Holllngsworth  In  consideration  of  the  can- 
cellation of  said  notes  and  vendor's  Hen,  and 
said  Holllngsworth,  without  any  knowledge 
of  the  pretended  claims  of  the  plaintiffs  here- 
in, thereafter  conveyed  said  property  to  de- 
fendant the  Falls  County  Gin  Company.  And, 
further,  defendants  answered  that  at  the 
time  It  Is  alleged  that  plaintiffs  fnrnlshed  the 
material  for  the  Improvement  of  the  prem- 
ises In  controversy  the  said  defendant  Wat- 
son was  the  head  of  a  family,  was  living  on 
said  premises  with  his  family,  consisting 
of  a  wife  and  children,  and  the  same  consti- 
tuted his  homestead,  and  was  exempt  from 
any  character  of  forced  sale;  that  the  said 
Watson  nor  his  wife  ever  gave  any  Hen  In 
writing  upon  said  premises,  nor  executed  and 
acknowledged  any  written  Instrument  con- 
templated by  the  Constitution  and  laws  la 
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order  to  fix  a  lien  thereon.  And  defendants 
further  alleged  Uiat  on  the  1st  day  of  Novem- 
ber,  1800,  defendant  HoIUngsworth  institut- 
ed suit  In  the  district  court  of  Falls  county, 
Tex.,  against  said  Watson  for  his  said  debt 
as  evidenced  by  said  notes,  and  for  fore- 
closure of  said  vendor's  lien,  and  that  there- 
after Judgment  wiia  obtained  on  said  notes, 
together  with  foreclosure  of  said  lien  as  It 
existed  on  the  date  of  said  notes,  by  reason 
of  which  all  rights  or  Interest  of  plaintiffs  In 
said  premises  were  extinguished.  Trial  was 
had  before  the  court  without  a  Jury  on  the 
26th  of  February,  1903,  when  Judgment  by 
default  was  rendered  against  defendant  Wat- 
son for  said  debt,  interest,  and  costs,  togeth- 
er with  foreclosure  of  a  materialman's  lien, 
as  it  existed  on  the  Ist  day  of  January,  1900. 
on  the  "ginhouse  and  cotton  seed  flues  and 
lint  cotton  dues"  situated  on  said  premises, 
as  against  said  Falls  County  Gin  Company 
and  T,  L.  Holilngsworth;  said  Judgment  fur- 
ther directing  that  order  of  sale  shall  Issue 
to  the  proper  officer,  directing  him  to  seize 
and  sell  said  property  as  under  execution, 
and  that  the  officer  shall  place  the  purchaser 
in  possession  thereof,  and  that  said  pur- 
chaser shall  have  60  days  In  which  to  re- 
move said  property  from  said  lot;  that  said 
plaintiffs  recover  of  said  Falls  County  Gin 
Company  and  T.  L.  HoIUngsworth  all  costs 
incurred  herein;  and  that,  if  the  property 
ordered  to  be  sold  shall  not  be  sold  for 
enough  to  pay  said  debt,  costs  of  court,  and 
expenses  of  sale,  the  balance  shall  be  made 
by  execution  against  said  defendants.  To 
which  Judgment  of  the  court  the  defendants 
the  Falls  County  Gin  Company  and  T.  L.  HoI- 
Ungsworth In  open  court  excepted,  and  gave 
notice,  of  appeal  to  the  Court  of  Civil  Ap- 
peals for  the  Third  Supreme  Judicial  District 
of  Texas. 

We  find  that  the  appellees  furnished  the 
material  to  Watson  as  described  In  their  pe- 
tition, which  was  used  in  the  betterment  and 
improvement  of  the  property  in  controversy, 
and  that  they  established  their  lien  for  mate- 
rial in  the  form  and  manner  prescribed  by 
statute.  We  find  that  the  proper^  in  contro- 
versy Is  real  property,  and  that  prior  to  and 
at  the  time  the  material  was  furnished  and 
appellees'  lien  established  F.  M.  Watson  had 
purchased  the  property  In  question  from  ap- 
pellant HoIUngsworth,  and  had  executed  to 
him  therefor  his  promissory  notes,  with  10 
per  cent.  Interest,  in  the  sum  of  $6,000;  that 
Watson,  upon  the  maturity  of  some  of  the 
notes,  was  unSble  to  pay  the  same,  and  that 
the  defendant  Holilngsworth  foreclosed  his 
vendor's  lien  on  said  property  In  the  district 
court  of  Falls  county,  and  obtained  a  Judg- 
ment against  Watson  for  the  full  purchase 
price  of  the  property.  We  find  that  this  lien 
was  an  existing  and  superior  lien  to  that  of 
the  appellees,  and  that  after  the  Improve- 
ments were  put  upon  the  property  the  value 
of  the  same  did  not  exceed  $2,500,  and  was 
not  of  a  greater  value  than  that  at  tbe  time 


of  the  trial  of  this  case;  and  the  evidence  Jus- 
tifies the  conclusion  that  the  Judgment  fore- 
closed by  the  appellant  HoIUngsworth  against 
Watson  on  the  l)roperty  described  is  now  sub- 
sisting and  unsatisfied,  except  in  so  far  as 
satisfaction  and  payment  results  from  an 
application  of  the  property  in  question  to 
his  Judgment  lien. 

The  findings  of  fact  bring  this  case  strictly 
within  the  rule  of  law  decided  in  Citizens' 
National  Bank  v.  Strauss  (Tex.  Civ.  App.)  09 
S.  W.  86,  in  which  a  writ  of  error  was  re- 
fused. It  Is  true  that  tbe  trial  court,  In  ren- 
dering its  Judgment,  treated  the  property  in 
question  as  personal  property;  but  the  facts 
In  the  record  clearly  Indicate  that  the  Im- 
provements were  permanent,  and  should  be 
treated  as  real  property.  Hutchlns  v.  Mas- 
terson,  48  Tex.  5ol,  26  Am.  Rep.  286;  Jones 
V.  BueU,  85  Tex.  137,  19  S.  W.  1031;  18 
Amer.  &  Eng.  Ency.  Law,  pp.  604,  605,  608. 
609,  612-614.  There  Is  nothing  In  the  record 
to  indicate  that  the  intention  of  the  parties 
was  to  treat  this  property,  which  was  ap- 
parently part  of  the  realty,  as  personal  prop- 
erty; and  the  vendor's  lien  of  the  appellant 
Holilngsworth  applied  to  aU  of  the  property 
in  question  as  a  part  of  tbe  real  estate  upon 
which  It  was  situated  and  located.  Where 
the  facts  on  this  subject  are  In  the  condition 
shown  by  tbe  record,  we  are  not  bound  to 
treat  the  conclusion  of  the  trial  court  !n  its 
Judgment  that  this  was  personal  property, 

I  as  conclusive  and  binding  upon  this  court. 

!  West  End  Town  Co.  v.  Gre^.  93  Tex.  451, 

i  56  a  W.  49. 

j  The  Judgment  of  the  trial  court  will  be  af- 
firmed in  so  far  as  it  awards  the  appellees  a 
recovery  against  the  defendant  Watson,  but 

■  is  reversed  and  rendered  here  In  favor  of  the 
other  appellants  against  tbe  appellees,  that 
the  latter  take  nothing  as  against  them  by 
their  suit,  and  that  they  be  denied  a  fore- 
closure of  their  lien  on  the  property  In  ques- 
tion. 

As  said  before,  the  facts  bring  this  case 
within  the  rule  announced  in  Citizens'  Na- 
tional Bank  T.  Strauss,  supra,  and  the  same 
reasons  there  given  for  the  disposition  of  that 

j  case  will  apply  to  this. 

;  Affirmed  In  part,  and  reversed  and  ren- 
dered In  part 


SUPBEMS)  LODGE  UNITED  BENEV. 
ASS'N  V.  JOHNSON. 

(Court  Of  Civil  Appeals  of  Texas.   Nov.  14, 

1908.) 

CONSTITUTIONAL  LAW— EQUAL  PROTECTION 
OF  LAWS— SPECIAL  PRIVILEGES— CLASSIFI- 
CATION OF  INSURANCE  COMPANIES— ACTS 
VOID  IN  PART. 

1.  Act  May  12.  1889  Oupp.  Saylea*  Civ.  St. 
1899-1000,  Ht.  49a)  S  11,  which  exempts  ben- 
efits to  be  paid  by  fraternal  beneficiary  associa- 
tions from  garnidiment  or  other  process,  is  not 
repiiKoaDt  to  Const.  U.  S.  Amend.  14.  proTidiOft 
that  no  state  shall  deny  equal  protection  ot 
Its  laws  to  persons  within  its  Jurisdiction,  or 
Const.  Tex.  |  3.  art  1.  prohibithig  excluirire 
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privitegeB.  on  the  groaad  that  sucfa  »pecia1  ben- 
efltB  are  not  conferred  on  other  insurance  com- 
panieB,  which  are  eeparatelr  flassifled  in  the 
statntes;  such  classincation  not  being  an  arbi- 
trary one,  but  based  on  sufficient  reason. 

2.  Act  May  12,  1899  (Supp.  Sayles'  OiT.  St. 
1899-1900.  tit  49a).  relative  to  fraternal  ben- 
efit associations,  section  16  of  which  ezclades 
from  its  provisions  certain  designated  orders 
which  issue  policies  of  insurance  or  benefit  cer- 
tificates to  their  members,  and  are.  as  to  their 
Insurance  pi-oTisions,  substantially  fraternal 
benefit  orders,  is  repugnant  to  Const.  U.  S. 
Amend.  14,  gnarant7inK  equal  protection  of  the 
laws,  and  Const  Tex.  f  3,  art.  1,  in  that  it  im- 
poses on  fraternal  benefit  associations  general- 
ly certain  conditions  for  the  transaction  of  busi- 
ness, and  grants  certain  privileges,  such  as  ex- 
emption from  garnishment,  from  both  of  which 
the  designate  orders  are  excluded. 

3.  Act  May  12,  1898  (Supp.  Sayles*  Glv.  St 
iSlty-lOOU.  tit  49a),  Imposing*  certain  restric- 
tiuns  on  and  granting  certain  privileges  to  fra- 
ternal benefit  orders  generally,  from  which,  by 
■ection  10,  designated  orders  are  excluded,  must 
be  regarded  as  an  entirety,  and  section  10  can- 
not be  expunged,  but  all  must  fall  as  repugnant 
to  tJ.  S-  Const.  Amend.  14,  and  Const.  Tex. 
art.  1,  5  3,  guarantying  equal  protection  of  the 
Jaws. 

Appeal  from  Tarrant  County  Court;  R.  F. 
Milam,  Judge. 

Action  by  .T.  E.  Johnsou  against  Mrs.  W. 
P.  Walker,  the  Supreme  Lodge  United  Be- 
nevolent Assoclatiou,  garnishee.  From  a 
Judgment  for  plaintiff*  garnishee  appeals. 
Affirmed. 

W.  R.  Bootb,  for  appellant  Q.  T.  More- 
land,  for  appellee. 

CONNER,  C.  J.  The  facts  In  this  case  are 
ns  shown  by  the  trial  court's  conclusions. 
Therefrom  it  appears  that  appellant  Is  a  du- 
ly incorporated  fraternal  insurance  organ- 
ization under  the  laws  of  Texas,  with  its 
chief  place  of  business  In  Tarrant  county; 
that  Its  business  Is  conducted  for  the  sole 
benefit  of  Its  members  and  beneflciarles,  and 
not  for  profit;  that  It  has  a  lodge  system, 
with  ritualistic  form  of  work  and  elective 
representative  form  of  government;  and  that 
the  fund  from  which  It  pays  Its  beneficiaries 
is  derived  from  a  monthly  assessment  against 
its  members,  and  that  In  all  other  respects 
It  conforms  to  our  laws  relating  to  fraternal 
beneficiary  associations,  as  set  forth  in  title 
49a.  Supp.  Sayles'  Civ.  St  1899-1900.  It 
further  appears  that  one  W.  P.  Walker  died 
on  the  20th  day  of  March,  1902,  holding  a 
certificate  of  the  appellant  association  for 
the  sum  of  $1,000,  payable  to  his  wife,  Mrs. 
W.  F.  Walker,  by  virtue  of  which  appellant 
Is  now  Indebted  In  the  sum  of  $500;  that 
after  the  death  of  her  husband  Mrs.  Walker 
became  justly  Indebted  to  the  appellee  In 
this  case,  who  sued  her  upon  such  Indebted- 
ness in  the  justice  court,  and  at  the  same 
time  duly  sued  out  garnishee  process,  which 
was  served  on  the  appellant  association. 
Appellant  pleaded  that  the  fund  due  on  the 
certificate  mentioned  was  exempt  from  such 
process,  and  from  the  judgment  of  the  jns- 
tlc*  conrt  agaliut  this  contention  an  appeal 


to  the  county  court  was  taken,  where  a  like 
judgment  was  rendered,  and  hence  this  ap- 
peal. 

The  exemption  claimed  In  the  justice  and 
county  courts  rests  upon  section  11  of  the 
act  relating  to  fraternal  beneficiary  aesoda- 
tions,  approved  May  12.  1889  (title  48a,  Supp. 
Sayles'  Civ.  St.  1889-1900;  Gen.  Laws  18S9. 
p.  199,  c.  115),  which  is  as  follows:  "Sec 
11.  The  money  or  otbef  benefits,  charitr.  re- 
lief or  aid  to  be  paid,  provided  or  rendered 
by  any  association  authorized  to  do  busi- 
ness under  the  proTisIons  of  this  act,  shall 
not  be  liable  for  the  debts  of  the  beneficiary 
or  holder  of  any  certificate,  and  shali  not  be 
subject  to  garnishment  or  other  process  at 
the  suit  of  any  creditor,  nor  shall  it  be  taken, 
seized,  appropriated  or  applied  by  any  legal 
or  equitable  process  or  by  operation  of  law 
to  the  debts  of  the  certificate  holder  or  any 
beneficiary  named  in  each  certificate  or  any 
person  who  may  have  any  rights  thereun- 
der." Appellee's  contention,  with  which  the 
trial  courts  agreed,  is  that  said  section  con- 
flicts with  section  1  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United 
States,  providing  tliat  no  state  shall  deny  the 
equal  protection  of  Its  laws  to  persons  with- 
in its  jurisdiction;  and  also  with  section  3, 
art.  1,  of  the  Constitution  of  Texas,  provid- 
ing that  no  man  or  set  of  men  is  entitled  to 
exclusive,  separate,  public  emoluments  or 
privileges  but  In  consideration  of  public  serv- 
ices. Delicate  as  It  undoubtedly  Is  to  de- 
clare an  act  of  the  co-ordinate  legislative 
branch  of  our  state  government  void  for  vio- 
lation of  constitutional  principles.  It  Is  nev- 
ertheless the  duty  of  the  courts  to  unhesitat- 
ingly do  so  when  such  act  is  clearly  within 
the  prohibition  of  the  fundamental  law  of 
the  land.  And  this  we  conceive  to  be  the 
condition  of  the  act  of  the  Legislature  we 
are  now  called  upon  to  consider.  The  prin- 
ciples npon  which  such  conclusion  fs  based 
are  so  fully  stated  and  discussed  In  the  cases 
hereinafter  named  and  in  the  authorities 
therein  cited  that  we  will  attempt  to  be  as 
brief  as  possible.  An  Ohio  law  relating  to 
fraternal  associations  containing  exemption 
in  substantially  the  same  terms  as  those 
from  our  own  law  hereinbefore  quoted  was 
declared  to  be  unconstitutional  and  void  In 
the  case  of  Williams  v.  Donough,  6S  Ohio  St 
499,  03  N.  E.  84.  56  L.  R.  A.  766,  which  coun- 
sel for  appellee  presses  upon  us  as  In  point 
in  this  case.  Appellant  Insists,  however, 
that  insuring  fraternal  beneficiary  associa- 
tions were  classed  by  the  Ohio  law  together 
with  Insurance  companies  generally,  and 
hence  that  is  inapplicable.  But,  however 
this  may  be,  it  seems  clear  that  in  onr  in- 
surance laws  the  Legislature  has  very  plain- 
ly distinguished  insurance  companies  gen- 
erally from  fratoroal  beneficiary  associa- 
tions such  as  appellant  By  onr  laws  they 
are  evidently  given  distinct  and  different 
classification.  See  Sayles'  Civ.  St  18S8-^. 
tit.  £3,  c.  3,  relating  to  insurance  companlet 
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generally;  title  48a,  Supp.  Sajles*  OIv.  St 
188D-1800,  relating  alone  to  fraternal  bene- 
fldary  asMclattons;  and  Ins.  Oo.  t.  Parker 
<Tez.  Sup.)  72  g.  W.  108-620;  Life  A880cla- 
tfon  V.  Mettler,  185  U.  &  SOS,  22  Sup.  Ct 
6S2,  46  U  £d.  922.  And  in  our  Judgment 
such  differing  claaaiflcatlon  la  not  a  mere  ar> 
bitrary  one,  resting  on  Insufflclent  reason. 
As  said  b7  the  Supreme  Court  of  the  United 
States  In  construing  Texas  insurance  stat- 
utes: "The  ground  for  placing  life  and 
health  inauranea  companies  in  a  difCerent 
class  from  fire,  marine,  and  Inland  insur- 
ance companies  is  ohTlous,  and  we  think 
that  putting  them  in  a  different  class  from 
mutual  benefit  and  relief  associations  of  the 
characto-  mentioned  in  the  Texas  statutes  la 
not  an  arbitrary  classification,  but  rests  on 
sulflclent  reason."  See  Ufe  Association  r. 
Mettler,  aupra.  From  which  it  follows,  as 
we  conclude  advosely  to  appellee's  conten- 
tion, that  the  law  under  considCTatlon  can- 
not be  declared  unconstttuticmal  for  the  rea- 
son that  special  benefits  and  priTileges  are 
conferred  upon  fraternal  ben^dary  asBocla- 
tlona  that  are  not  conferred  upon  other 
classes  of  insurance  ot^anlsations.  For  It  ia 
well  settled  that  legislation  is  not  open  to 
the  constitutional  objections  urged  "if  all 
persons  or  associations  brought  under  Its  in- 
fluence are  treated  alike  under  the  same 
conditions."  CunpheJ  t.  CojIc  (Tet.  Sup.) 
26  S.  W.  486,  40  Am.  St  Hep.  878;  Ins.  Go. 
T.  Chownlng  (Tex.  Sup.)  26  S.  W.  982,  and 
authorities  therein  cited.  The  convCTse  of 
the  proposition,  however,  is  as  fli'mly  and 
plainly  maintained  by  the  authoritioB,  and  it 
is  upon  this  ground  that  we  think  the  law 
under  conidderatlon  invalid.  Section  16  of 
the  same  act  Is  as  follows,  viz. :  "Sec.  16.  Tbe 
provisions  of  this  act  siiall  not  apply  to  nor 
Include  the  Order  of  Railway  Conductors, 
Order  of  Locomotive  Engineers,  Order  of  IiO- 
comotlve  Firemen  or  Brotherhood  of  Rail- 
way Trainmen  or  Order  of  Railway  Telegra- 
phers, which  issue  policies  of  insurance  or 
benefit  certiScates  only  to  members  of  their 
respective  organizations,  and  said  organiza- 
tions shall  be  exempt  from  the  provisions  of 
this  act."  There  Is  nothing  in  the  record  to 
show  that  the  orders  named  In  section  16 
may  reasonably  receive  a  different  classifica- 
tion from  associations  such  as  appellant 
For  augbt  that  appears,  such  orders  may  now 
have  every  cbaracterlstic  ei^sential  to  bring 
them  within  the  definition  of  fraternal  ben- 
eficiary associations  as  defined  in  tbe  first 
section  of  the  act  We  think  it  apparent 
from  tbe  section  Itself  that  In  the  feature 
of  Insurance,  at  least  such  orders  are  sub- 
stantially fraternal  beneficiary  associations, 
although  the  method  of  deriving  the  benefit 
fund  and  other  Immaterial  features  may  be  j 
different  In  other  words,  it  appears,  as  we 
think,  from  tbe  whole  law,  that  the  orders 
named  in  section  16  now  are,  or  at  least  may 
hereafter  by  voluntary  action  become,  in  ail 
substantial  features  fraternal  beneficiary  aa- 


BOdaUons,  and  that  the  law  as  a  whole, 
therefore,  is  invalid  as  discriminative  in  the 
matter  of  privileges  conferred  and  burdens 
devolved  between  desigoated  associations 
and  otiaer  asaodatlons  of  the  same  general 
cUisslficatlon. 

The  act  und»  consideration  in  the  public 
Interest  requires  fraternal  beneficiary  asso- 
ciations, as  conditions  to  their  rl^t  to  engage 
and  continue  In  tbe  buslnera  of  insurance, 
to  make  certain  reports,  to  pay  valid  final 
Judgments  against  them  within  00  days,  to 
pay  certain  tees  of  office,  to  obtain  certificate 
of  authority  from  the  commissioner  of  in- 
surance, etc.  These  an  all  burdens  from 
which  tbe  orders  named  in  section  16  are  ex- 
pressly relieved  whatever  be  their  present  or 
future  character*  while,  on  the  other  hand, 
the  associations  doing  business  under  tbe  act 
and  their  certificate  holders  have  conferred 
upon  them  the  important  privilege  of  an  In- 
surance fund  entirely  freed  from  the  claims 
of  credlton;  a  privilege  not  conferred  upon 
tbe  orders  designated  in  section  16,  or  upon 
fnenrance  braefidarieB  'Qiereof.  Such  dls- 
crimination.  In  our  Judgment,  plainly  vio- 
lates the  fundamental  doctrine  of  equal  righto 
to  all  and  special  privileges  to  none.  Nor  do 
we  think  tbat  we  can  dispose  of  the  objec- 
tlons  to  tbe  act  by  rejecting  section  16,  which 
alone  seems  subject  to  conatltntional  conflict 
The  rule,  briefiy,  is  tbat  where  tbe  uncon- 
stitutional portion  ia  essentially  and  insep- 
arably connected  in  substance  with  tbat 
which  is  constitutional,  the  whole  must  be 
rejected.  See  Connolly  v.  Union  Sewer  Pipe 
Co..  184  U.  S.  640.  22  Sup.  Ct  431.  46  L.  Ed. 
679.  followed  by  our  Supreme  Court  in  tbe 
case  of  State  v.  Compress  Co.,  95  Tex.  611. 
69  S.  W.  SB.  In  the  case  first  cited  the  court 
held  in  effect  that  an  exemption  of  "agri- 
cultural products  and  live  stock  while  in  the 
hands  of  the  producer  or  raiser"  in  the  anti- 
trust law  of  the  state  of  Illinois  Invalidated 
the  act.  And  In  the  case  cited  from  our  Su- 
preme Court  the  Texas  anti-trust  law  of 
1895  (Laws  1895,  p.  112.  c  83),  exempting 
from  Its  operation,  among  other  things,  labor 
organizationB,  was,  in  obedience  to  the  Con- 
nolly Case,  In  effect  held  (save  as  therein 
limited)  violative  of  constitutional  safe- 
guards. The  exemptions  Indicated  in  tbe 
anti-trust  laws  named  were,  in  effect  held 
to  be  so  interwoven  and  Inseparably  con- 
nected with  other  portions  as  to  taint  the 
whole.  Say  the  court  in  disposing  of  tbe 
Connolly  Case:  "The  principles  applicable 
to  such  a  question  are  well  settled  by  the 
adjudications  of  this  court  If  different  sec- 
tions of  a  statute  are  independent  of  each 
other,  that  which  Is  unconstitutional  may  be 
disregarded,  and  valid  sections  may  stend 
and  be  enforced.  But  if  an  obnoxious  section 
Is  of  such  imiwrt  that  the  other  sections  with- 
out it  would  cause  results  not  contemplated 
or  desired  by  the  Legislature,  then  the  entire 
statute  must  be  held  inoperative  The  flrat 
section  of  the  act  here  in  questlott  embraoea 
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by  Its  terms  all  persona,  firms,  corporations, 
or  asBociatiooB  of  persons  wbo  combine  tbelr 
capital.  BkUl.  or  acts  for  any  of  tbe  purposes 
specified,  wblle  tbe  twelfth  section  declares 
that  tbe  statute  shall  not  apply  to  agricul- 
turists or  llveHBtock  dealers  In  respect  of  their 
products  or  stock  in  hand.  If  tbe  latter  sec- 
tion be  eliminated  as  unconstitutional,  then 
the  act.  If  It  stands,  will  apply  to  agricultur- 
ists and  Ilre-stock  dealers.  Those  classes 
would  in  that  way  be  reached  and  fined, 
when  evidently  tbe  Legislature  Intended  that 
they  should  not  be  ngarded  as  offending 
against  the  law,  even  If  they  did  cwublne 
their  capital,  skill,  or  acts  In  respect  of  tbelr 
products  or  atocik.  in  hand.  Looking,  tben, 
at  all  tbe  sections  together,  we  must  bold 
that  the  Legislatnre  wonld  not  bare  entered 
upon  or  continued  tbe  poUcy  Indicated  by  tbe 
statute  unless  aKrlcnltnxists  and  live-stock 
dealers  wrae  excluded  from  Its  operation,  and 
thereby  protected  from  prosecution.  The  re- 
sult Is  that  tbe  statute  most  be  regarded  as 
an  entirety,  and  in  that  view  it  must  be  ad- 
judged to  be  uicoiistltatlonal^  as  denying  the 
equal  protection  of  tbe  laws  to  those  wltbln 
Its  Jurisdiction  who  are  not  embraced  by  tbe 
twelfth  section."  So  in  tbe  law  before  ns  a 
sweepli^  exception  of  the  orders  named  In 
section  16  is  made.  It  certainly  was  not  tbe 
legislative  intention  that  any  one  or  more  of 
the  specified  orders  should  ever  be  subject  to 
the  restrietionB  of  the  act  Such,  bowever, 
would  be  ttie  necessary  effect  of  a  mere  re- 
jection of  sectiim  16  in  event  said  orders 
either  now  have  or  should  hereafter  assume 
the  substantial  cbaracterlatics  of  fraternal 
benefit  associations,  and  it  Is  by  no  means 
dear  that  tbe  Legislature  would  have  enact- 
ed the  law  without  tbe  exertions  noted. 

We  conclude  that  tbe  trial  courts  reached 
tbe  proper  conduslon,  and  it  is  accordingly 
ordered  that  the  conclusions  of  fact  and  law 
shown  by  tbe  record  be  adopted,  and  the 
Judgment  affirmed. 


McKELVBY  v.  McKELVEjT  et  a!. 
(Supreme  Coort  of  Tenneasee.    Nov.  14,  1903.) 

PARENT  AND  CHILD-PBRSONAL  INJURIES  TO 
MINOR  CHILD— RIOHT  TO  DAHAQBS. 
1.  A  minor  child  canoot  recover  from  its  fa- 
ther and  stepmother  ciril  damages  for  personal 
injuries  inflicted  on  it  by  the  latter. 

Appeal  from  Circuit  Court,  Marlon  Oonn- 
ty;  M.  M.  Allison,  Judge. 

Action  by  Nellie  McEelvey,  by  her  next 
friend,  against  W.  J.  McKelvey  and  another. 
Judfonent  for  defendants,  and  plaintiff  ap- 
Ikeals.  Affirmed. 

B.  A.  Heard  and  0.  O.  Mowe,  for  appellant 
B.  Pope.  J.  Bright,  and  Tatum  Thach,  for 
appellees. 

PI2ARD,  C.  J.  This  U  a  suit  Instituted  by 
a  minor  child,  by  next  friend,  against  hex  fa- 
ther and  stepmother,  seeking  to  recover  dam* 
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ages  for  cruel  and  Inhuman  treatment  al- 
leged to  have  been  inlllcted  upon  her  by  the 
latter  at  the  instance  and  with  the  consent  of 
the  father.  Upon  demurrer  the  suit  was  dis- 
missed, and,  tbe  case  being  properly  brought 
to  this  court,  error  is  asidgned  upon  thia  ac- 
tion of  the  trial  Judge. 

We  think  there  was  no  error  in  this  dis- 
missal. At  common  law  tbe  right  of  the  fa- 
ther to  the  control  and  custody  of  his  In- 
fant child  grew  out  of  tbe  corresponding  du- 
ty on  his  part  to  maintain,  protect  and  edu- 
cate It  These  rights  could  only  be  forfeited 
by  gross  miacondnct  on  bis  part  Tbe  right 
to  control  Involved  tbe  aubwdlnate  right  to 
restrain  and  inflict  moderate  chastisement 
upon  tbe  child.  In  case  parental  power  ma 
abused,  tbe  child  had  no  civil  remedy  against 
the  fatber  tot  the  personal  injuries  inflicted. 
Whatever  redress  was  aiforded  in  such  case 
was  to  l>e  found  in  an  appeal  to  the  criminal 
law  and  in  tbe  remedy  furnished  by  the  writ 
of  habeas  corptn.  8o  Car  as  we  can  discover, 
this  rule  of  tbe  common  law  has  never  been 
questioned  in  any  of  tbe  courts  of  this  coon- 
try,  and  cratalnly  no  such  action  as  tbe  pres- 
ent has  been  maintained  in  these  courts.  It 
Is  true  that  no  less  celebrated  an  authority 
than  Judge  Gooley,  in  the  second  edlUon  of 
his  work  on  Torts,  at  page  171,  observes  that 
"In  principle  there  seems  to  be  no  reascm  it 
should  not  be  sustained."  No  case,  however. 
Is  dted  In  support  of  this  text  In  fact  the 
only  case  which  tbe  diligence  of  counsel  has 
been  able  to  find  in  which  this  particular 
question  has  been  discussed  Is  ^t  of  Hew- 
lett V.  Oeorge,  Ex'r,  reported  In  68  Miss. 
70S,  0  South.  886, 13  L.  B.  A.  682.  It  Is  there 
said:  "So  Iimg  as  the  parent  is  under  obli- 
gation to  care  for,  guide,  and  control,  and  the 
child  is  mider  recliHVcal  obligation  to  aid 
and  comfort  and  obegr,  no  sncb  action  aa  this 
can  be  maintained.  The  peace  of  society, 
and  of  the  famillefl  composing  society,  and 
of  a  sound  public  policy  designed  to  subserve 
tbe  repose  of  families  and  tbe  best  Interests 
of  society,  forbid  to  the  minor  child  a  right 
to  appear  in  court  in  the  assertion  of  a  claim 
to  dvll  redress  fw  personal  Injuries  suffered 
at  the  bands  of  tbe  parent  Tbe  state, 
through  its  crlEblnal  laws,  will  give  the  mi- 
nor children  protection  from  parental  violence 
and  wrongdoing,  and  this  is  all  the  child  can 
be  beard  to  demand." 

Tbe  Act  that  the  cruel  treataient  in  this 
case  was  inflicted  by  a  stepmotber  can  make 
no  difference,  for,  whether  Inflicted  In  the 
presence  of  tbe  father  or  not  If  fbe  acQw 
could  he  maintained  at  all,  be  would  be  re- 
sponsible for  the  tort  If  inflicted  In  his 
presence,  be  alone  would  be  responsible^  noth- 
ing appearing  to  r^el  tbe  preanmption  that 
It  was  the  result  of  bis  coercion;  if  out  of 
his  presence,  then  be  and  she  would  be  Joint- 
ly liable  for  fbe  wmng.  So  at  last  it  comes 
back  to  the  question  as  to  tbe  right  of  a  mi- 
nor child  to  Institute  a  dvil  action  against 
the  fatber  for  wrongs  Inflicted  upon  it. 
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An  analogy  Is  furnished  In  the  relation  of 
husband  and  wife.  It  has  been  held  that  nei- 
ther husband  nor  wife  can  maintain  an  ac: 
Hon  agnhist  the  other  for  wrongs  committed 
during  coverture.  This  holding  rests  In  part 
upon  their  unity  by  virtue  of  the  marriage 
relation,  which  would  preclude  the  one  from 
suing  the  other  at  law,  and  In  part  upon  the 
respective  rights  and  duties  iuTOlved  In  that 
relation.  In  Abbott  v.  Abbott,  67  Me.  304,  24 
Am.  Rep.  27,  It  was  held  that  a  wife  could 
not  even  after  being  divorced  from  her  tatis- 
band,  malntnln  an  action  against  bim  for  an 
assault  committed  upon  her  during  coverture, 
nor  against  persons  wbo  assisted  him  In 
making  the  assault.  As  was  said  by  the 
court,  at  common  law  the  husband  was  the 
gnardian  ct  the  wife,  and  was  bound  to  pro- 
tect and  maintain  her,  and  on  that  ground 
"tho  law  gave  him  a  reasonable  superiority 
and  control  over  her  person,  authorizing  him 
to  put  gentle  restraints  upon  her  liberty  U 
her  conduct  were  anch  as  to  require  It"  2 
Kenfs  Com.  180.  In  view  of  the  evolution 
of  the  law  In  the  amelioration  of  the  married 
woman's  condition  and  the  cinnpanitive  in- 
dependence that  was  now  secured  to  her,  it 
was  Insisted  In  that  case  that  the  action 
should  be  maintained.  To  thUi.  however,  the 
court  replied:  "We  are  not  convinced  that 
it  Is  desirable  to  have  the  law  as  the  plaintiff 
contrads  It  to  be.  There  is  no  necessity  for 
it  Practically  the  married  woman  has  rem- 
edy enough.  She  has  the  privilege  of  the  writ 
of  habeas  corpus  tf  lawfully  restrained.  As 
a  last  resort  If  need  be,  she  can  prosecute 
at  her  husband's  expense  a  suit  for  dlvwce." 

In  Phillips  V.  Bamett, 'First  Q.  B.  D.  436,  the 
same  rule  Is  announced.  alUiough  it  was  in- 
sisted there,  as  in  the  case  from  Maine,  that 
the  marriage  relation  having  ceased  by  dl- 
vorce,  the  wife  should  be  let  in  to  her  action 
for  damages  against  the  former  hiuband  fbr 
personal  Injuries  Inflicted  upon  her  during 
coverture;  the  argument  being  that  the  rela- 
tion simply  suspended  the  right  of  action, 
and.  this  relation  having  been  terminated, 
the  right  WAB  then  In  a  ecmdltlon  to  be  en- 
forced. But  it  was  there  said,  as  In  the  first 
case,  that  the  error  in  this  Insistence  was  tn 
supposing  that  a  right  of  action  ever  existed; 
that  there  was  no  dvil  remedy  either  during 
or  after  coverture,  because  there  was  no  dvil 
right  to  be  redressed. 

We  think  that  the  drcult  Judge  acted  In 
obedience  to  a  well-settled  rule  controlling 
the  relation  of  father  and  child,  and  in  fur- 
therance of  a  sound  public  policy.  In  sustain- 
ing the  demurrer  to  the  declaratira  in  this 
case,  and  his  Judgment  Is  affirmed. 


KNOXYTLLB  TRACTION  CO.  v.  McMIL- 
LAN. 

(Supreme  Court  of  Tennessee.   Nov.  20,  1903.) 
PRIVILBGB  TAX— DUB  PROCESS. 
1.  'Oke  provision  of  Acts  1903,  p.  599,  c.  267, 
imposing  a  privilege  tax  on  the  business  of  ad- 


I  vertising  lu  cars,  that  the  street  car  or  rati- 
I  road  company  leasiuK  or  selling  the  advertising 
privileges  shjill  be  liable  for  the  payment  of 
the  tax,  is  a  deprivation  of  property  without  a 
'.  hearing  or  due  process  of  law,  in  coutraventiou 
'  of  Const  art  1,  {  S,  and  Const  U.  S.  Amend. 
;  14. 

Appeal  from  Chancery  Court,  Knox  Coud- 
I  ty;  Joseph  W.  Sneed,  Chancellor. 
1     Suit  by  the  Knoxvlile  Traction  Company 
'  against  3opn  B.  McMlUan.    Bill  dismissed, 
and  complainant  appeals.  Reversed. 

\  Shields  &  Mountcastle,  for  appellant. 
;  Charles  T.  Gates,  Jr.,  Atty.  Oeu.,  and  Reuben 
i  L.  Categ,  for  appellee. 

\     SHIELDS,  J.   This  suit  Involves  the  con- 
;  stitutlonallty  of  the  provision  of  chapter  207, 
.  p.  599,  of  the  Acts  of  1903.  the  general  rev- 
'■  enue  law  enacted  by  the  present  General  As- 
i  sembly,  making  street  and  commercial  rail- 
road companies  liable  for  the  privilege  tax 
Imposed  upon  advertising  companies  conduct- 
ing the  business  of  advertising  In  the  cars 
;  and  stations  of  such  companies. 

The  portions  of  the  statute  In  question, 
'  and  necessary  to  show  the  connection,  are 
!  these: 

"That  each  vocation,  occupation,  and  busi- 
'■  ness  hereinafter  named  In  this  section  Is 
I  hereby  declared  to  be  s  privilege;  and  the 
I  rate  of  taxation  on  such  privilege  sball  be  as 
I  hereinafter  fixed,  which  privilege  tax  shall  be 
[  paid  to  the  coimty  court  clerk,  ss  provided  by 
;  law  for  the  collection  of  revenue. 

;  All  persons,  companies,  or  corporations 
!  owning,  controIlinK  or  conducting  the 
I  business  of  advertising  in  street  cars 
I     in  counties  of  60,000  inhabitants  or 

over,  each  per  annum   flOO  00 

1  AH  persons,  companies,  or  corporations 
;  owning,  controlling  or  conducting  the 
'  business  of  advertising  in  dummy 
!  cars  or  railroad  cars  in  counties  of 
I    50,000  inhabitants  or  over,  each,  per 

annum    CO  00 

:  All  persons,  companies,  or  corporations 
i     owning,  controlling,  or  conducting  the 

business  of  advertising  in  railroad 
I  depots  in  each  county  in  which  busi- 
\    'ness  Is  done,  each,  per  annum   10  00 

!     "Provided  that  the  street  car  company  or 
I  railroad  company  who  leases  or  sells  such  ad- 
«  vertlslng  privileges  shall  be  liable  for  the 
I  payment  of  the  above  privileges." 
I     The  complainant      street  railway  com- 
'  pany,  owning  and  controlling  a  street  rall- 
j  way  in  Knox  county,  leased  the  exclusive 
i  privilege  of  advertising  tn  its  cars  to  the  Con- 
i  Bolidated  Railway  Advertising  Company  for 
I  a  term  of  years,  for  a  fixed  rental,  to  be  paid 
at  stated  Intervals;  and  the  latter  company 
has  been,  and  is  now,  exercising  this  privi- 
lege, and  liable  for  the  tax. 

The  defendant,  John  E.  McMillan,  clerk  of 
the  county  court  of  Knox  county,  demanded 
of  complainant  payment  of  the  privilege  tax 
due  from  the  Consolidated  Railway  Adver- 
tising Company,  and,  upon  complainant's  re- 
fusing payment,  Issued  a  distress  warrant 
against  complainant  therefor,  which  was 
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about  to  be  levied  npon  Itt  proporty,  wben  it  r 
paid  the  tax  under  protest,  and  now  brings  ! 
this  Bult  to  recover  the  same;  tosisting  that 
the  provision  of  the  statute  making  It  liable 
for  said  tax  deprives  it  of  its  property  with- 
out due  process  of  law,  and  conseqnently  con- 
travenes artlcJe  1.  |  8,  of  the  Constltatlon  of 
Tennessee,  providing  tbat  no  man  shall  be 
taken  or  imprisoned  or  disseised  of  his  Ccee- 
hold,  liberties,  or  privileges,  or  outlawed  or 
exiled,  or  In  any  manner  destroyed,  or  de- 
prived of  his  life,  liberty,  or  property,  but  by 
the  Judgment  of  his  peers  or  the  law  of  the 
land,  and  also  the  fourteenth  amendment  of 
the  ConsHtntlon  of  the  United  States,  which 
provides  that  no  state  shall  make  or  enforce 
any  law  wblcfa  shall  abridge  the  privileges  or 
Immunities  of  citizens  of  the  United  States, 
nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  Ju- 
risdiction the  equal  protection  of  the  law, 
and  is  Uierefore  void. 

These  contentions  are  sound,  and  most  be 
sustained. 

The  traction  company  and  the  advertising 
company  are  distinct  and  Independent  cor- 
porations, owing  each  other  no  duty  or  ob- 
ligation, and  having  no  interest  in  common. 
The  former  Is  engaged  solely  in  operating  a 
street  railway,  and  the  latter  in  the  adver- 
tising business.  The  tax  is  Imposed  upon  the 
business  of  advertising  In  street  cars— a  priv- 
ilege exercised  by  the  advertising  company, 
and  not  by  the  traction  company.  It  is  not  a 
liability  of  the  traction  company,  but  one  of 
the  advertising  company.  The  only  relation 
of  the  two  companies  is  that  the  former  Is 
the  creditor  of  the  latter  for  the  rent  due  it 
for  the  use  of  Its  cars  for  advertising  pur- 
poses. The  statute  arbitrarily  Imposes  upon 
the  traction  company  llabillly  for  this  debt 
of  the  advertising  company,  and  requires  It 
to  pay  it  with  Its  own  means.  This  Is  a  dep- 
rivation of  property  without  a  bearing  or  due 
process  of  law,  clearly  within  the  prohibi- 
tion of  the  coDStitntional  provisions  relied  up- 
on. This  Is  too  obvious  for  argument,  and 
tiie  property  of  one  citizen  can  no  more  be 
taken  to  pay  a  tax  or  public  debt  due  from 
another  than  the  private  debt  of  such  other 
person. 

The  cases  of  First  National  Bank  v.  Com- 
monwealth, 9  WaU.  SOS,  19  L.  Bd.  701.  Bells 
Gap  B.  Go.  V.  Pennsylvania,  184  U.  S.  239, 
10  Sup.  Ot  BS8.  88  L.  Bd.  892,  and  First  Na- 
tional Bank  T.  Chehalis  Co.,  186  U.  S.  440.  17 
Sup.  Ct.  628,  41  U  Bd.  1069,  In  which  stat- 


I  utes  requiring  coivoratlons  to  pay  taxes  due 
!  from  bondholders  and  shareholders  are  held 
valid,  are  cited  and  relied  upon  to  sustain 
tills  statute.  They  are  not  in  point.  These 
statutes  apply  to  corporations  having  assets 
of  their  bondholders  and  sbareholdera.  In  the 
way  of  interest  and  dividends,  in  tlieUr  hands, 
which  th^  can  apply  to  the  payment  of  the 
taxes,  and  It  Is  upon  fids  ground  that  they 
are  sustained. 

This  is  made  clear  in  ttie  case  of  Stapyl- 
ton  V.  Thaggard  (decided  by  tbe  drcnltOourt 
of  AK>eal8  of  tbe  United  States)  91  Fed.  88- 
95,  S3  G.  G.  A.  853,  wlim  a  recovery  against 
the  receiver  of  an  insolvent  bank  on  account 
of  the  taxes  assessed  against  the  sharebold- 
ws  was  denied  because  the  receiver  did  not 
have  funds  due  them  in  his  hands. 

It  is  there  said:  "As  we  construe  Oie  ca- 
ses, from  First  Nat  Bank  v.  Gommonwealtli, 
9  WaU.  853, 19  I4.  Bd.  701.  to  First  Nat  Bank 
T.  Chehalis  Go.,  166  U.  S.  440,  17  Sup.  Gt 
629,  41  Bd.  1069,  the  bank  is  made  to  pay 
the  taxes  assessed  by  tbe  state  agabwt  Its 
shareholders,  wben  the  state  statutes  lay 
such  duty  npon  the  bank,  np(m  the  theory 
that  the  ahares  are  valuable,  and  tbat  the 
bank  has  assete  in  its  hands  bel<ma^ng  to 
the  sbaretaolders  from  which  It  can  recoup. 
Where  a  bank  is  Insolvent  and  has  passed 
Into  tbe  hands  of  a  reodw,  the  shares  are 
generally  worse  than  worthless,  and  the  re* 
ceiver  has  no  assets  belonging  to  the  share- 
holders which  can  be  wpUed  to  the  payment 
of  taxes  assessed  on  shares.  In  such  case, 
we  are  of  opinion  fiiat  tbe  tax  assessed 
against  the  shares  of  tbe  bank  cannot  be  col- 
lected from  the  receiver^  ot  fron  asaete  In 
his  hands." 

The  complainant  is  not  the  debtor  of  the 
advertising  company,  and  at  no  time,  in  due 
course  ot  business,  will  have  any  of  its  as- 
sets in  its  hands  or  under  Its  control,  whldi 
it  can  apply  to  the  payment  ut  the  tax  im- 
posed upon  it  If  required  to  pay  this  tax. 
It  must  do  so  out  of  itt  own  pR^^erty,  with- 
out any  provision  tor  Ite  reimbursement 

The  provision  ot  the  statote  requiring  these 
companies  to  pay  the  tax  imposed  upon  ad- 
vertising companies  Is  therefore  dearly  un- 
constitutional and  void,  and  complainant  la 
entitled  to  recover  from  the  defendant  tbe 
taxes  which  It  has  been  unlawfully  required 
to  pay. 

The  decree  of  the  chancellor  dismissing 
complainant's  bill  win  be  reversed,  and  a 
decree  here  rendered  in  accordance  with  this 
opinion. 
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STATE  ex  rel.  BEED  T.  THOMAS. 
^Supreme  Court  of  Tennessee.   Not.  28,  1903.) 

iPPEAL— FAILURE   TO   PERFECT  BELOW— 
PRESENTATION  OF  RECORD  FOR 
AFFIRMANCE. 

L  Where  the  losiiig  ptntj  is  granted  an  appeal 
on  condition  that  he  ezecnte  a  bond,  or  other- 
wise comply  with  the  law,  he  being  allowed  10 
days  In  which  to  file  his  bill  of  exceptions,  bat 
he  makes  no  attempt  to  ezecnte  a  bond  or  take 
the  pauper  oath,  and  (ails  to  file  a  bill,  the 
judgment  below  remains  in  full  force,  and  the 
presentation  of  the  record  to  the  Ehipreme  Court 
for  affirmance  fs  unnecessary. 

Appeal  from  Circuit  Ooort  Knox  County; 
Joseph  W.  Sneed,  Judges 

Habeas  corpus  by  the  state  of  Tennessee, 
on  the  zelatlou  of  Etta  Beed,  against  A.  B. 
Tbomas.  Judgment  for  relatrUE,  and  respond 
ent  tUTing  prayed  an  appeal,  which  he  failed 
to  perfect,  relBtrlz  files  the  record  for  afllnu- 
ance  In  the  Sivreme  Court.  Petition  dlB- 
missed. 

D.  D.  Anderson,  for  appellea 

NEIIi^  J.  The  plalutiCC  has  filed  this  rec- 
ord, for  afflrmance  of  the  Judgment  of  the 
court  below. 

It  appears  from  the  record  that  a  petition 
for  habeas  corpus  was  filed  by  Etta  Reed 
against  the  defendant  to  get  possession  of 
her  child;  that  the  circuit  Judge  rendered  a 
Judgment  in  her  favor;  that  the  defendant 
prayed  an  appeal,  which  was  granted  on 
oonditlon  that  he  should  execute  an  appeal 
bond  or  otherwise  comply  with  the  law,  and 
he  was  allowed  10  days  in  which  to  file  his 
bill  of  exceptions.  The  record  fails  to  show 
that  any  bill  of  exceptions  was  filed;  also 
that  any  bond  was  executed  or  pauper  oath 
taken,  or  that  an  attempt  was  made  to  ex- 
ecute either. 

These  facts  show  that  the  appeal  was 
abandoned.  In  such  a  case  (that  Is,  where 
the  appealing  party  has  failed  to  file  either 
bond  or  oath)  the  Judgment  of  the  court  be- 
low is  not  suspended,  and  stands  in  full 
force.  Hence  there  is  no  need  of  bringing 
the  case  to  this  court  for  afiirmance  of  the 
Judgment.  There  Is  some  apparent  confusion 
In  our  cases  upon  the  subject,  bat  an  ex- 
amination of  them  will  show  that  In  most 
of  them  It  appears,  where  a  motion  was  made 
for  affirmance,  that  the  appealing  party  had 
either  executed  a  bond  or  taken  the  pauper 
oath  In  the  court  below,  and  bad  failed  to 
hare  the  transcript  filed,  and  in  that  way  bad 
failed  to  prosecute  his  appeal.  See  Furber 
T.  Carter,  2  Sneed,  1;  Pyett  t.  Hatfield*  16 
Lea,  478,  475.   In  the  case  of  Spaldhig  t. 


Khicald,  1  Tenn.  Cas.  81,  it  does  not  appear 
whether  bond  had  been  given  or  not,  but,  as 
the  statement  of  facts  sets  out  that  an  ap- 
peal was  prayed  and  granted,  we  assume 
that  all  proper  steps  were  taken  In  the  court 
below  to  perfect  the  appeal,  and  that  noth- 
ing was  lacking  but  the  filing  of  the  tran- 
script in  this  court.  In  Morgan  t.  Hannah's 
Lessee,  1  Tenn.  Cas.  28,  It  appeared  that 
three  tenants  In  common  had  been  proceed- 
ed against  In  the  court  below,  and  that  Judg- 
ment had  been  rendered  against  all  of  them; 
that  all  three  appealed;  and  that  two  of 
them  perfected  their  appeal  by  taking  the 
proper  oath,  while  the  third  failed  either  to 
give  bond  or  to  take  the  oath.  The  opinion 
is  not  reported  In  the  volume  referred  to, 
but  a  mere  statement  of  the  Judgment  that 
was  rendei-ed.  It  Is  stated  by  the  reporter 
that  the  plaintiff  entered  a  motion  to  dis- 
miss the  appeal,  end  that  this  court  dismiss- 
ed the  appeal  as  to  the  one  who  h°d  not 
complied  with  the  law,  but  decided  that  the 
other  two  were  properly  in  court,  and  over- 
mled  the  motion  as  to  them.  It  Is  said  by 
the  reporter  that  the  clerk  entered  tbe  Judg- 
ment generally  against  the  defendant  as  to 
whom  tbe  appeal  had  been  dismissed,  but 
that  the  court,  on  motion,  ordered  It  to  be 
changed,  and  awarded  a  procedendo  and  writ 
of  possession  to  put  the  plaintiff  in  posses- 
sion, "to  the  same  extent  and  in  the  same 
manner  as  the  same  was  held  by  defendant 
at  the  commencement  of  the  suit"  We  have 
not  before  us  sufficiently  the  facts  in  that 
case  to  accurately  judge  of  the  effect  of  that 
decision  as  it  bears  upon  the  question  now 
before  the  court  There  was,  no  doubt,  some 
peculiarity  In  that  case  that  rendered  neces- 
sary the  awarding  of  a  procedendo  and  a 
writ  of  possession  upon  dismissal  of  the 
appeal.  Probably  the  distinguishing  fact 
was  that  tbe  three  defendants  were  tenants 
in  common,  and  the  Judgment  was  entered 
in  the  form  indicated  to  negative  any  pre- 
sumption that  might  arise  to  the  effect  that 
the  appeal  of  the  two  other  co-tenants  op- 
erated to  the  benefit  of  the  third,  and  thereby 
to  prevent  any  embarrassment  of  the  titie 
adjudged  to  the  plaiutiff  in  the  court  below  as 
to  the  third  co-tenant 

Recurring  to  the  facts  of  the  present  case, 
we  do  not  think  that  there -was  any  necessity 
for  bringing  the  record  up  to  this  court  to 
obtain  an  affirmance  of  the  Judgment  of  the 
court  below;-  furthermore,  IJiat  tbe  practice 
of  presenting  tbe  record  for  afflrmance  does 
not  apply  to  such  a  state  of  facts. 

On  the  grounds  stated,  the  petil^n  will  be 
dismissed. 
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(Ky. 


HALL  T.  HALL. 

(Court  of  Appeals  of  Kentucky.   Dec  18.  190S.) 

DIVORCBl-ABANDONMENT  ~  EVIDENCE  —  CUS- 
TODY OF  CHILDREN— SUPPORT— AUMONY. 

1.  Under  Ky.  St.  1903,  i  2117,  providiog  that 
Abandonment  of  a  wife  by  her  hasbaad  for  one 
year  without  her  fault  Is  ground  for  divorce, 

ETOof  that  plaintiff's  husband,  without  fault  on 
er  part,  sent  her  awa^  from-  his  home,  and 
avoved  that  he  would  not  in  the  future  live 
with  her  or  recognize  her  as  his  wife,  entitled 
her  to  a  divorce. 

2.  Where  a  husband  abandoned  his  wife  un- 
der such  circumstances  as  to  entitle  her  to  a 
divorce  on  that  ground,  she  was  entitled  to  the 
custody  of  their  Infant  daughter  on  such  divorce 
being  decreed. 

3.  Where  a  wife  was  decreed  a  divorce  from 
her  husband  on  the  ground  of  abandonment, 
and  was  given  the  custody  of  their  infant 
daughter,  she  was  entitled  to  be  allowed  a  suffi- 
cient sum  to  enable  her  to  maintain,  educate, 
and  provide  for  the  infant,  and,  in  addition, 
such  a  sum  by  way  of  alimony  as  the  defend- 
ant's pecuniary  circumstances  and  Hielr  condi- 
tion in  life  Justified. 

Appeal  from  Circuit  Court,  Harlan  County. 

"Not  to  be  officially  reported." 

Action  by  Sallie  Hall  against  William  HalL 
From  A  Judgment  In  favor  of  defendant, 
plaintiff  appeals.  Reverse. 

J.  O.  &  J.  S.  Forester,  for  appellant.  W. 
A.  Brock,  for  appellee. 

BURNAM,  C.  J.  The  appellant,  Sallie 
Hall,  brought  this  suit  against  her  husband, 
tile  appellee,  Wm.  Hall,  for  a  divorce,  upon 
the  ground  that  be  had  abandoned  ber  with- 
out fault  on  her  part,  and  that  she  bad  been 
living  apart  from  him  for  more  than  one 
year.  She  also  alleges  that  as  a  result  of 
tbelr  marriage  there  had  been  bom  to  them  a 
girl  baby,  named  Edna  Hall,  and  she  asked 
that  the  custody  of  the  baby  should  be  award- 
ed to  ber,  and  that  the  defendant  should  be 
required  to  contribute  a  aufflclent  sum  to 
enable  her  to  maintain,  educate,  and  provide 
for  tlie  child,  and  that  she  be  adjudged  a 
reasonable  snm  by  way  of  alimony.  In  sup- 
port of  the  prayer  of  ber  petition,  she  Intro- 
duced as  witnesses  J.  0.  Clem  and  Robert 
Parley,  who  testified  that  they  were  well  ac- 
quainted with  both  the  plalntiflF  and  defend- 
ant; that  they  were  married  In  Harlan  coun- 
ty, Ky.,  about  three  years  before;  that  they 
had  been  llring  separate  and  apart  for  more 
than  one  year;  that  tbey  had  on  several  oc- 
casions heard  tbe  defendant,  Wm.  Hall,  say 
that  he  bad  'sent  plaintiff  away  from  his 
borne,  and  that  he  would  not  live  with  ber 
any  more.  Both  testify  that  plaiotlfl  was 
entirely  without  fault.  The  circuit  Judge  dis- 
missed plftlntlff's  petition,  and  she  has  ap- 
pealed. 

Abandonment  by  tbe  husband  of  his  wife 
for  one  year  without  fault  on  ber  part  Is 
ground  for  divorce.  See  section  2117,  Ky. 
St.  1903.  And  where  a  husband,  without 
fault  on  the  part  of  tbe  wife,  sends  ber  away 
from  his  home,  and  arows  that  he  will  not 


1 L  Bm  Divorce,  vol.  17,  Ceut.  Dig.  g|  Ul.  13L 


In  tbe  fntore  live  wltb  or  recognise  her  as  bis 
wife,  this  Is  abandonment,  in  legal  contem- 
plation. See  Evans  t.  Evans,  93  Ky.  510.  20 
S.  W.  eOS.  Under  the  testimony,  plalotiff  Is 
clearly  entitled  to  a  decree  dlTorclng  ber 
from  tbe  bonds  of  matrimony  with  tbe  de- 
fendant, and  should  be  adjudged  the  custody 
of  their  infant  daughter,  and  a  suffldent  sum 
to  enable  ber  to  maintain,  educate,  and  pro- 
vide for  the  Infant;  and.  in  addition  to  tbis, 
tbe  defendant  sboald  be  adjudged  to  pay  ber 
such  a  sum  by  way  of  alimony  as  his  pecu- 
niary drcumstances  and  th^  ccmdltlon  In 
life  seem  to  Justify. 

For  reasons  indicated,  tbe  Judgment  is  re- 
versed, and  cause  remanded  for  proceedlnga 
conslst^t  vrtth  this  opinion. 


KORAN  T.  VICROT. 
(Comt  of  .^nraalfl  of  Kentucky.  Dee.  18, 1903.) 

JUDOHBNT8-CONCLUSITBNB8S-HATTERS  OP 

ISSUE. 

1.  Where  plaintiff  sued  defendant  for  tres- 
pass on  certain  land,  which  suit  involved  thv 
title  to  the  land,  and  at  the  same  time  brought 
a  suit  in  equity  to  restrain  defendant  from  re- 
peating his  trespasses  on  the  identical  land  in 
controvei-sy  In  the  action  at  law,  a  judgment  ia 
favor  of  plaintiff  in  the  action  for  trespass  waa 
res  judicata  as  to  plaintiff's  title,  and  estopped 
defendant  from  lelftigatlng  sndi  qoestion  in  tbo 
Injunction  suit. 

2.  A  Judgment  of  a  court  of  competent  Juris- 
diction on  the  merits  of  a  cause  is  conclusiv* 
between  the  parties  in  a  subsequent  action  OD 
the  same  cause,  not  only  aa  to  the  matters  ac- 
tually litigated  and  determined  in  the  former  ac- 
tion, but  as  to  every  ground  of  recovery  or  de- 
fense which  might  have  been  presented  or  deter- 
mined therein,  either  at  law  or  in  equity. 

Appeal  from  Circuit  Court,  Mason  County. 

"To  be  officially  reported." 

Action  by  Wesley  Vlcroy  against  W.  L. 
Moran.  From  a  Judgment  In  favor  of  plaln- 
tifr,  defendant  appeals.  AfHrmed. 

J.  L.  Chamberlain,  W.  D.  Cochran,  and  B. 
L.  Wortbtngton,  for  aoDellant  Tboa.  R.  Pbls- 
ter,  for  aro^llee. 

BURNAM,  0.  J.  Appellant  and  appellee 
were  the  owners  of  adjoining  farms,  and  for 
several  years  a  controversy  has  existed  be- 
tween them  as  to  the  ownership  of  a  strip  of 
land  about  10  or  12  feet  wide  and  73  poles 
long.  On  August  2,  1898,  the  appellee,  Vlc- 
roy, brought  an  acdon  against  the  appellant, 
alleging  in  three  separate  paragraphs  that  ap- 
pellant bad  on  three  separate  occasions  torn 
down  the  division  fence  which  he  bad  erect- 
ed npon  bis  own  land  between  their  respective 
farms  for  the  protection  of  his  stock.  The 
appellant  filed  an  answer  to  eacb  paragmph 
of  the  petition,  denying  that  appellee  was 
the  owner  or  in  possession  of  the  land  on 
which  the  alleged  trespass  was  committed. 
In  a  second  paragraph  he  alleged  that  he  was 
the  owner  and  In  possession  of  tbe  land  at  tbe 
places  at  which  tbe  alleged  trespasses  were 

1  S.  Sse  Judgment,  voL  »,  Cent.  Dig.  U  VX,  atL 
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committed  On  the  same  day  tliat  appellee 
brought  his  action  of  trespass,  he  brought  this, 
action  In  eqalty,  redtfng  the  same  acts  of  tres- 
pass, and  alleged  that,  unless  the  defendant 
was  restrained,  he  would  continue  to  repeat 
his  trespasses  upon  the  land  and  against  his 
rights  and  property,  and  would  inflict  other 
wrongs  upon  him,  to  his  great  and  Irreparable 
Injury,  and  prayed  that  appellant  should  be 
restrained  from  removing  his  fence  or  land- 
marks, or  from  interfering  with  his  use  and 
occupation  of  his  property.  Appellant's  an- 
swer In  this  suit  was  also  a  plea  of  llherum 
tenementum.  The  common-law  case  was  tried 
out  before  a  Jury,  who  found  a  verdict  for 
the  appellee,  Vlcroy,  fixing  his  damages  at 
oue  cent.  Thereupon  appellee,  by  amended 
petition,  pleaded  the  judgment  In  the  com- 
mon-law action  as  an  estoppel  against  appel- 
lant's claim  to  any  part  of  the  strip  of  land  on 
which  the  alleged  trespasses  were  committed. 
The  appellant  demurred  to  this  plea,  which 
the  court  overruled.  He  thereupon  filed  a  re- 
joinder. In  which  he  denied  that  the  verdict 
rendered  in  the  common-law  action  was  upon 
the  Issue  joined  as  to  the  first  and  third  of 
the  alleged  trespasses.  The  circuit  judge  sus- 
tained appellee's  demurrer  to  this  rejoinder, 
and,  on  appellant's  declining  to  plead  further, 
rendered  a  judgment  In  favor  of  appellee,  en- 
joining appellant  from  trespassing  on  any  por- 
tion of  the  strip  of  land  claimed  by  appellee. 
From  this  judgment,  appellant  prosecutes  this 
appeal. 

The  only  question  upon  this  appeal  is  the 
sufllclency  of  appellant's  rejolndtr.  as  a  de- 
fense to  the  plea  of  res  adjudicate.  Appel- 
lant Insists  that  as  the  appellee  In  his  com- 
mon-law suit  sought  to  recover  upon  several 
distinct  causes  of  action,  on  any  of  which  the 
jury  might  have  found  in  his  favor,  tliat 
the  general  Judgment  rendered  pursuant  there- 
to was  not  an  estoppel  against  him  In  a  Bub- 
sequent  action,  unless  It  be  shown  by  ex- 
trinsic evidence  that  each  separate  cause  of  ac- 
tion was  decided  In  his  favor  by  the  jury. 
And  in  support  of  this  contention  he  refers  to 
several  authorities— among  others,  to  the  case 
of  StIIlwell  V.  Duncan  (Ky.)  62  S.  W."  808. 
In  that  case  StIIlwell  brought  a  suit  for  tres- 
pass, ailing  that  he  was  the  owner  and  In 
possession  at  the  time  of  Duncan's  Inclosure. 
Tills  was  denied  by  Duncan,  and  a  Jury  trial 
resulted  in  a  verdict  in  favor  of  StIIlwell, 
which  was  not  appealed  from.  StIIlwell  then 
retook  possession  of  the  land  and  rebuilt  his 
fence,  but,  as  Duncan  claims,  extended  It  be- 
yond the  line  where  the  original  fence  stood, 
taking  In  gome  of  his  land.  Duncan  brought 
his  suit  for  trespass.  Upon  the  trial  of  that 
case,  StUlwell  asked  an  Instnictlon  to  the  ef- 
fect that,  if  the  jury  believed  that  the  last 
fence  was  within  the  line  of  the  original  fence, 
the  law  was  for  him.  This  was  refused,  and 
upon  appeal  It  was  decided  that  the  exact 
position  of  the  old  fence  did  not  absolutely 
determine  whether  the  erection  of  StillweU'a 
new  fence  was  a  trespass  upon  Duncan's 


I  land,  as  the  proof  showed  that  It  had  been 
I  extended  beyond  the  point  where  the  old  fence 
i  stood.  There  is  no  uncertainty  la  this  case 
,  of  what  was  the  Issue  in  the  common-law  ac- 
,  tion,  or  what  was  decided  by  the  verdict  of 
;  the  Jury.  There  la  no  contention  that  the 
fence  torn  down  by  appellant  was  not  the 
Identical  fence  and  upon  the  Identical  line 
'.  as  that  sued  for  in  the  common-law  action. 

The  only  real  question  which  was  Involved  In 
:  the  common-law  suit  and  also  in  this  suit  is 
■  the  title  to  the  strip  of  land  In  controversy. 
And  as  It  was  decided  In  the  common-law  suit 
that  appellee  was  tlie  owner  of  the  land,  and 
as  the  question  of  title  to  the  same  land  Is 
Involved  In  this  case,  we  are  of  the  opinion 
that  the  Judgment  In  the  former  case  Is  con- 
clusive of  the  issue  in  this  case.  The  rule  is 
I  well  settled  that  a  judgment  of  a  court  of 
competent  Jurisdiction  upon  the  merits  of  a 
i  cause  is  final  and  conclusive  between  the  par- 
t  ties  in  a  sut)sequent  action  upon  the  same 
'  cause,  not  only  as  to  the  matters  actually  lltl- 
\  gated  and  determined  In  the  former  action,  but 
:  also  as  to  every  ground  of  recovery  or  defense 
;  which  might  have  been  presented  and  deter- 
'  mined  therein.    This  rule  Is  applied  both  In 
i  law  and  equity.  "See  Carlisle  v.  Howes  (Ky.) 

4SS.W.  191.  and  24  A.  &  B.  Bn.  of  Law  (2d 
1  Ed.)  p.  780. 
I     Judffment  athrmed. 


BOTD  et  al.  v.  BOARD  OF  COUNCILMEN 
OF  THE  CITY  OF  FRANKFORT. 

!  (Court  of  Appeals  of  Kentucky.  Dec.  18, 1903.) 

;  CITIES  —  ORDINANCES  —  CONSTITUTIONAUTT 

1     —BUILDING  PERMIT— ARBITRARY  POWER  OP . 
1     COUNCIL— NUISANCES— UNSAFE  STRUCTURES 
—POLICE  COURT— JUDQMBNT— INJUNCTION— 
!  JURISDICTION— RBS  JUOICATA. 

1.  A  cit7  ordinance  declaring  that  If  any  per- 
I  son  shall  erect  anj  structure  within  the  city 
i  limits  without  the  consent  of  the  common  coun- 
.  cil,  which  would  be  greatly  lojurioos  to  adja- 
'  cent  property,  and  destroy  the  comfort,  conven- 
;  ience,  peace,  and  reasonable  enjoyment  of  life 
:  of  adjacent  residents,  the  same  shall  constitute 
I  a  nuisance,  and  he  shall  be  punished,  etc.,  ia 

anconBtituuonal,  because  giving  arbitrary  pow- 
i  er  to  the  city  eonnclL 

2.  The  discriminatory  execution  of  an  ordl- 
I  nance  giving  the  common  council  of  a  city  pow- 
!  er  to  issue  Duilding  permits,  etc.  Is  nnconstltu- 
:  tional. 

3.  Under  Ky.  St  1899.  i  3290,  subsecs.  24-26, 
;  giving  cities  of  the  third  class  power  to  retnilate 
:  and  prohibit  the  erection  of  wooden  buildings 

and  to  regulate  the  construction  of  all  build- 
I  ings  In  the  city,  and  prevent  the  construction 
;  of  unsafe  buildings,  etc,  a  city  has  no  author- 
;  Ity  to  prohibit  the  erection  of  a  brick  churcb 
:  building  with  a  slate  roof,  made  as  nearly  fire 
:  proof  as  practicable. 

i  4.  Under  Ky.  St  S  3290,  subsecs.  14.  16.  em- 
[  powering  cities  of  the  third  class  to  Tegulate. 
;  restrain,  and  prevent  the  establishment  of  any 
;  business  offensive  to  the  public  or  dangerous  to 
i  health,  and  to  make  all  police  irgulatioii^  to 
;  secure  and  protect  the  general  faealtb,  comfort, 
I  convenience,  morals,  and  safety  of  tbe  public, 
.  and  to  define,  declare,  prevent,  and  supprertH 
,  and  remove  auisances.  a  city  has  no  authority 
1  to  declare  a  church  building  to  be  erected  by  a 
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colored  congr^ation  to  be  a  nuisance  on  tbe 
ground  that  the  method  of  worship  employed  by 
the  congregation  In  the  building  then  occupied 
was  so  noisy  as  to  be  disagreeable  to  reeioents 
in  tbe  vicinity. 

6.  Where  a  city  ordinance  affects  a  large  num- 
ber of  people,  one  of  the  number  affected  is  en- 
titled to  prosecute  a  suit  for  injunction  to  pre- 
vent its  enforcement. 

6.  Where  a  suit  was  brought  to  enjoin  a  judg- 
ment of  a  police  court  under  an  ordinance  al- 
leged to  be  unconstitutional,  the  main  purpose 
of  the  action  being  to  attack  the  ordinance,  the 
circuit  court  had  jurisdiction  thereof. 

7.  A  contractor  employed  to  erect  a  building 
sued  to  adoin  judgment  against  him  in  a  prose- 
cution before  the  police  judge  under  an  ordi- 
nance prohibiting  such  building  on  the  ground 
that  the  ordinance  was  invalid.  The  action  was 
dismissed  on  the  ground  that  the  police  judge 
before  whom  the  prosecution  was  iKnding  would 
determine  tbe  question  of  the  validity  of  the  or- 
dinance. Fending  this  determination  another 
ordinance  of  the  same  general  purport  was  pass- 
ed, and  after  the  termination  of  the  prosecution 
against  the  contractor  plaintiffs  sued  to  enjoin 
prosecutions  against  them  under  the  second  or- 
dinance. Held,  that  tbe  first  suit  did  not  render 
the  question  of  the  validity  of  the  second  ordi- 
nance res  judicata,  since  the  parties  were  not 
the  same,  and  the  validity  of  the  aecond  ordi- 
nance was  not  involved  In  tiw  flnt  niit 

Appeal  from  Clrcolt  Court,  Franklin  Comi- 
ty. 

"To  be  officially  reported." 

Snlt  by  M.  E.  Boyd  and  otherg  against  the 
board  of  councllmen  of  the  city  of  Frankfort. 
From  a  Judgment  for  defendants,  plaintitCs 
appeal.  Reversed. 

Hazelrigg  &  Chenanlt  and  James  A.  Scott, 
for  appellants.  Ira  Jnllan,  for  appellees. 

SETTLE,  J.  This  action  was  instituted 
and  an  Injunction  obtained  by  the  appellants 
for  the  purpose  of  preventing  the  enforce- 
ment by  the  appellees,  dty  of  Frankfort,  Its 
offlcras  and  agents,  of  an  alleged  void  ordi- 
nance, and  Incidentally  for  the  farther  pur- 
pose of  restraining  certain  prosecntions  then 
pending  in  the  police  court  against  the  ap- 
pellants, as  well  as  others  of  a  like  kind  with 
-which  they  were  threatened,  all  for  alleged 
violations  of  the  ordinance  in  question.  It  la. 
In  substance,  averred  In  the  petition:  That 
the  appellants  are  residents  and  citizens  of 
the  state  of  Kentucky  and  of  the  United 
States,  and  belong  to  the  negro  race.  That 
they  are  trustees  of  the  First  (Coined)  Bap- 
tist Church  in  the  city  of  Frankfort,  which 
church  is  a  voluntary  association,  composed 
of  a  congregation  of  tbe  negro  race,  whose 
purpose  has  been  and  Is  to  engage  In  tbe 
worship  of  Almighty  Ood  according  to  the 
dictates  of  their  own  consciences.  That  there 
are  several  hundred  members  of  this  church, 
all  having  a  common  Interest  with  tbe  appel- 
lants, for  which  reason,  and  because  of  its 
being  Impracticable  to  make  them  all  parties, 
the  action  was  Instituted  by  the  appellants 
for  themselves  and  tbe  other  membei-s  of  tbe 
church,  and  also  as  trustees  of  and  few  the 
church.  That  the  appellants  are  owners,  as 
trustees  of  the  First  Baptist  Church,  of  a  cer- 
tain tot  of  groond  In  the  dty  of  Frankf ivt 


situated  on  the  northeast  corner  of  Clinton 
and  High  streets,  of  which  lot  they  became 
the  owners  for  the  purpose  of  erecting  a 
church  thereon  for  the  use  of  the  First  (Col- 
ored) Baptist  Church,  which  was  and  is  to  ' 
be  of  brick,  with  slate  roof,  and  as  nearly 
fireproof  as  practicable.  That  after  purchas- 
ing the  necessary  materials,  and  entering 
Into  the  necessary  contracts  with  certain  per- 
sons for  the  erection  of  the  church  buiidiog, 
but  before  Iwglnning  its  erection,  tbe  appel- 
lants, acting  upon  advice  and  according  to 
custom,  applied  to  the  common  council  of  tbe 
dty  of  Frankfort  for  permission  to  erect  i 
their  church  building,  but  were  arbitrarily  | 
and  Illegally  refused  the  right  to  do  so,  and 
when  appellants,  through  their  contractors 
and  employes,  went  upon  the  lot  where  the 
church  building  was  to  be  erected,  and  were 
about  to  tear  down  an  old  building  thereon 
preparatory  to  the  erection  of  the  church, 
and  were  engaged  In  the  work  of  construct- 
ing the  foundation  therefor,  the  appellee  city, 
through  its  mayor,  swore  out  a  warrant  of 
arrest  for  the  appellants.  Its  contractors  and 
employes,  which  warrant,  when  Issued  by  the 
police  Judge,  was  executed  by  a  police  offi- 
cer of  the  appellee  dty  by  arresting  the  ap- 
pellants and  their  workmen,  and  taking  them 
before  tbe  police  judge,  who  tried  tbem  un- 
der tbe  warrant  upon  tbe  charge  ot  violating 
an  alleged  ordinance  of  tbe  city  which  re- 
quired them  and  all  others  to  obtain  a  build- 
ing permit  before  erecting  any  building  in 
the  city  of  Frankfort.  It  is  further  averred 
that  after  the  trial  of  appellants  and  their 
workmen  by  the  police  Judge,  be.  without 
then  rendering  bis  dedslon,  took  tbe  case 
under  advisement,  but  subsequently  rendered 
a  Judgment  to  the  effect  that  It  was  not  a 
valid  or  enforceable  ordinance;  consequently 
the  appellants  and  other  defendants  In  that 
prosecution  were  held  not  guilty,  and  were 
therefore  discharged.  It  is  also  averred  that 
during  tbe  time  the  police  Judge  bad  the  case 
mentioned  under  consideration,  and  before 
Its  decision  by  him.  the  followhig  ordinance 
was  enacted  by  tbe  common  council  and  ap- 
proved by  the  mayor,  vis.: 
"An  ordinance  to  provide  for  the  punishment 
of  persons  erecting  or  maintaining  nui- 
sances, and  for  the  removal  of  same. 

"Be  it  enacted  by  tbe  Common  Coundl  of 
the  City  of  Frankfort: 

"Section  1.  That  if  any  penwn  or  persons 
shall  proceed  to  erect  any  structure  or  build- 
ing, within  tbe  dty  limits,  without  tbe  con- 
sent of  tbe  common  council,  and  said  stroc- 
tnre  or  btdldlns  (where  used  for  the  purpose 
for  which  it  is  designed  and  Intended  woald 
be  greatly  injurious  to  adjacent  prCH>aty, 
and  destroy  the  comfort,  convenience,  peacv 
and  reasonable  enjoyment  of  life  of  adjacent 
residents,  the  same  shall  be  deemed  to  be 
and  constitute  a  nuisance,  and  tbey  shall  be 
punished  by  a  fine  not  leas  than  V^JOO,  nor 
more  than  920.00.  and  each  day  tbey  mt} 
proceed  with  the  erectiim  of  said  stractore  or 
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bnilding,  shall  be  deemed  a  separate  c^ense, 
and  upon  conviction,  U  aball  tw  tbe  duty  of 
the  police  officers  to  remove  said  stmcture.  or 
any  part  ttaereof,  at  the  expense  ot  the  own- 
er. 

"Sec.  2.  This  ordi Dance  to  take  effect  and 
he  In  ftirce  from  and  after  Its  passage,  and 
all  ordinances  at  parts  of  wdlnances  in  con- 
flict herewith  are  hereby  repealed." 

The  fnrtbw  arerment  is  made  in  the  p^ 
tmon  that  the  appellants  koA  thelx  employds 
•wm,  by  the  procurement  ot  the  appellees, 
again  arrested  under  warrants  Issaed  by  tbe 
nme  police  Judge,  and  served  tbe  same 
police  offlcers,  npon  tbe  cbarge  ot  vlolattog 
tbe  ordinance  sopm,  because  they  were  at- 
teujptlDg  to  proceed  with  the  work  of  erect- 
ing ibeix  cburch  building,  and  upon  being 
tried  tberefw  tbey  were  fined  $5  each,  and 
each  adjudged  to  pay  f5.80  costs;  lhat  they 
are  threatened  with  further  prosecutions  from 
the  same  sonrce  and  for  tbe  same  cause,  and, 
as  the  wiftTim^^m  flue  prescribed  by  the  ordi- 
nance te  920,  which  is  less  than  an  amount 
from  which  an  appeal  is  allowable  under  tbe 
law,  th^  only  remedy  is  the  writ  of  In- 
junction. It  la  also  averred  by  the  sibilants 
that  the  ordinance  complained  of  was  adopt- 
ed by  the  common  council  of  the  appellee  city 
pending  the  decision  of  the  police  Judge  In 
the  cases  arising  ovt  of  the  warrants  first 
Issued,  and  tbat  it  was  adopted  for  the  ex- 
press purpose  of  preventing  the  appellants 
from  erecting  their  church  building,  and 
solely  because  tbe  church  membership  Is 
composed  of  negroes;  that  by  its  antorce- 
ment  the  appellants  and  their  co-cbnrcb  mem- 
bers are  and  will  be  deprived  of  tbe  equal 
protection  of  the  laws,  and  are  being  dlscrlm* 
Inated  against  In  the  enjoyment  of  their  dvll 
and  religious  rights  under  the  Constitution 
of  the  state  and  United  States,  and  tbat  the 
ordinance,  if  upheld,  will  deprive  them  of 
their  llboty  and  property,  and  tbe  use  of  the 
latter,  without  due  process  of  law,  and  will 
deny  tbem  equal  protection  undw  tbe  law, 
contrary  to  the  fourteentti  amendment  tii  the 
Constitution  of  the  United  States,  and  espe- 
cially to  the  Bill  of  Rights,  section  2  of  the 
Constitution  of  this  state,  wherein  It  is  de- 
clared that  "absolute  and  arUtrary  power 
over  the  Uvea,  liberty  and  property  of  ftee- 
men  exist  nowhere  in  a  republic,  not  even  In 
the  largest  msjority."  The  additional  aver^ 
ment  Is  made  In  tbe  petition  tbat  the  ordl* 
nance  In  question  Is  Inadequate,  uncertain  of 
meaning,  and  ambiguous;  that  It  is  likewise 
:vpresslve,  unreasonable,  arbitrary,  and  void. 

The  appellee  board  of  councUmen  filed 
separate  answer  to  the  petition.  In  which 
they  fall  to  deny  tbe  arrests  and  trials  of 
the  appellants  set  forth  In  tbe  petition,  or 
that  tbey  have  been  Interfered  with  as  alli- 
ed In  the  work  of  erecting  their  church  build- 
ing; nor  do  they  deny  that  the  ordinance 
eomplslned  of  was  adopted  by  them  after  the 
arrest  and  trial  of  appellants  under  the  first 
varrants,  and  before  the  Judgment  of  the 


police  Judge  was  rendered,  acquitting  them 
of  the  che^  In  those  warrants.  But  tbe  an- 
swer does  deny  all  the  averments  of  the 
petition  in  regard  to  the  alleged  purpose  of 
the  enactment  of  the  ordinance,  or  that  it 
Is  open  to  the  constitutional  or  other  objec- 
tions urged  against  its  validity  by  tbe  ap- 
pellants. It  also  denies  that  the  refusal  of 
the  common  council  to  grant  appellants  per- 
mission to  erect  the  chunA  was  arbitrary, 
and  avers  that  the  refusal  was  made  in  tbe 
exercise  of  a  somd  ^cretlon,  and  because 
appellants  did  not  have  the  written  consent 
of  a  majority,  or.  In  fact,  of  any,  of  the  dtl- 
sens  and  property  owners  residing  within 
200  yards  of  the  place  of  the  proposed  build- 
ing to  its  erection,  as  required  by  an  ordi- 
nance of  tbe  dty;  and,  further,  that  the 
church  proposed  to  be  erected  by  the  appel- 
lants will  constitute  a  nuisance,  because  the 
mode  of  worship  practiced  by  Its  members  Is 
and  will  be  so  boisterous,  loud,  and  unseemly 
as  to  interfere  with  the  peace  and  quietude  of 
the  citizens  and  property  owners  residing 
adjacent  to  the  church.  Tbe  answer  also  in- 
terposes tbe  plea  of  res  Judicata,  as  It  is 
tberdn  averred  that  the  same  matters  and 
Issues  involved  In  this  action  -mxe  litigated 
and  tried  in  a  previous  suit  between  the  same 
parties  before  a  special  Judge,  whose  deci- 
sion was  adverse  to  the  appellants,  and  the 
Judgment  in  tbe  alleged  former  action  is 
pleaded  in  bar  of  this  one.  The  appellees 
mayor,  police  Judge,  chief  of  police,  and  city 
marshal  also  filed  an  answer  to  the  petition. 
In  which  they  adopted  the  averments  of  the 
answer  of  the  boanfl  of  councllmen,  and  In 
addition  set  out  the  facts  with  reference  to 
the  second  srrest  and  trial  of  tbe  appellants. 

Demurrers  were  filed  by  the  appellants  to 
the  answers,  and  each  paragraph  thereof, 
which  were  overruled  by  the  lower  court. 
Thereupon  the  appellants  filed  reply  contro- 
verting tbe  material  averments  of  the  an- 
swers. By  mutual  consent  of  the  parties 
tbe  evidence  was  all  taken  In  tbe  form  of  affi- 
davits, and,  the  cause  having  been  submitted 
upon  tbe  pleadings  and  affidavits,  Judgment 
was  rendered  by  the  lower  court  dismissing 
tbe  petition,  and  allowing  the  a^iellees  their 
costs;  the  temporary  restraining  order  hav- 
ing theretofore  been  dissolved  by  the  court 
on  appellees'  motion. 

The  case  being  before  this  court  on  tbe  ap- 
peal, we  will  consider  first  the  objection  urged 
to  tbe  constitutionality  of  the  ordinance  by 
virtue  of  which  It  Is  contended  by  the  ap- 
pellees that  tbe  common  council  of  the  city 
of  Frankfort  had  the  right  to  refuse  appel- 
lants permission  to  erect  the  church  upon 
the  lot  owned  by  them.  A  careful  reading  of 
the  ordinance  will  show  tbat  It  fixes  no 
standard  by  which  the  action  of  the  city 
council  in  granting  or  refusing  Its  consent 
is  to  be  controlled.  The  consent  of  the  coun- 
cil can  be  given  or  withheld  at  Its  own 
arbitrary  pleasure.  This  ordinance,  though 
tar  more  arbitrary.  Is  very  similar  to  those 
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mentioned  In  tbe  caie  of  Tick  Wo  t.  ^pklns, 

etc.  lis  U.  8.  SSe,  8  Snp.  Ct.  1064.  30  U 
BOl  'ISO,  The  ordinance  In  that  case  c<ai- 
tftlned  piOTlaions  to  tbe  effect  tliat  It  shall 
be  unlawtnl  for  any  person  or  persons  to 
carry  on  a  laundry  within  the  limits  of  the 
city  of  San  Frandsco  without  first  having 
obtained  the  consent  of  the  municipal  an- 
ttaoritles.  except  the  same  be  located  In  a 
building  constmcted  either  of  brick  or  stone; 
and  unlawful  to  erect  scaffoIdlDg  over  or 
upon  tbe  roof  of  any  building  without  Qrst 
obtaining  such  consent  In  commenting  up- 
on tbe  arbitrary  provisions  indicated,  the 
Supreme  Court  said:  "There  la  nothing  in  the 
ordinance  which  points  to  such  a  regulation 
of  tbe  business  of  keeping  and  conducting 
laundries.  They  seem  intended  to  confer, 
and  actually  do  eonfw,  not  a  discretion  to  be 
exercised  upon  a  consideration  of  tbe  circum- 
stances of  eacb  case,  but  a  naked  and  arU.* 
trary  power  to  give  or  withhold  consent,  not 
only  as  to  places,  but  as  to  persona.  So  that, 
If  an  applicant  for  such  consent,  being  In 
every  way  a  competent  and  qnallfled  person, 
and  having  complied  with  every  reasonable 
condition  demanded  by  any  pnblic  interest, 
should,  falling  to  obtain  the  reQulslte  consent 
of  the  supervisors  to  the  prosecution  of  his 
business,  apply  for  redress  by  the  Judicial 
process  of  mandamus  to  require  the  super< 
visors  to  consider  and  act  upon  his  case, 
it  wonld  be  a  sufflcleni;  answer  for  them  to 
say  that  tbe  law  had  conferred  upon  them  the 
authority  to  withhold  their  assent  without 
reason,  and  without  responsibility.  The 
power  given  to  them  Is  not  confided  to  their 
discretion  In  the  legal  sense  of  that  term,  bat 
la  granted  to  their  mere  will.  It  Is  purely 
arbitrary,  and  acknowledges  neither  guidance 
nor  restraint.  •  •  •  No  reason  for  It  is 
shown,  and  tbe  conclusion  cannot  be  resisted 
that  no  reason  for  it  existed  except  hostility 
to  the  race  and  nationality  to  which  tbe  peti- 
tioners belong,  and  which,  In  the  eye  of  the 
law,  Is  not  Justified.  Tbe  discrimination  is 
tberefore  Illegal,  and  the  public  administra- 
tion which  enforces  it  Is  a  denial  of  the  equal 
protection  of  tbe  laws,  and  a  violation  of  the 
fourteenth  amendment  of  the  Constitution. 
The  Imprisonment  of  the  petitioners  is  there- 
fore Hlegiil,  and  they  must  be  discharged." 
The  very  fact  that  tbe  ordinance  complained 
of  in  this  case  confers  upon  the  council  the 
absolute  right  to  refuse  Its  consent  to  tbe 
erection  of  any  building,  no  matter  out  of 
what  material  It  Is  to  be  constructed,  where 
it  Is  to  be  erected,  or  how  necessary  and 
useful  to  the  public  It  might  be,  demonstrates 
the  danger  of  Intrusting  any  body  of  men 
with  such  arbitrary  and  despotic  power.  Tbe 
circumstances  surrounding  Its  adoption  by 
tbe  council,  and  tbe  foot  that  its  aid  was  Im- 
mediately invoked  to  Justify  the  refusal  of  a 
building  permit  to  the  appellants,  would  seem 
to  indicate  that  the  enactment  of  the  ordi- 
nance was  and  Is  a  mere  pretext  for  tbe  arbi- 
trary and  unreasonable  refusal  of  appellees  to 


pOTnIt  this  bnildlDg  to  be  erected.  If  such 
was  tbe  purpose  of  ita  enactment  as  veil  aald 
by  counsel  for  antellanta.  their  ImprlMnment 
In  aatlafactlon  of  tbe  fines  Imposed  npon 
tbem  for  the  violation  of  Its  provisions  would 
be  as  arbitrary  and  unjust  as  was  the  ar- 
rest of  the  Chinamen  In  the  Ylck  Wo-Hop- 
ktns  Case.  It  most  not  be  overlooked  that, 
even  If  the  ordinance  on  Its  face  Is  valid,  a 
discriminatory  ezecntion  of  It  wonld  be  vio- 
lative of  both  tbe  federal  and  state  Gonstl- 
tutlotts,  and  subversive  of  justice  as  well. 

The  refusal  of  llie  common  councU  of  a 
building  permit  to  the  appellants  In  this  case 
Is  attempted  to  be  Justified  npon  the  ground 
that  tbe  erection  of  the  church  and  tbe  hold- 
ing of  worship  therein  by  the  congregation 
wonld  constitute  a  nuisance,  and  therefore 
that  the*  council,  vnAer  tbe  "police  power" 
that  may  lawfully  be  e»rclsed  by  tiie  mu- 
nicipality for  tbe  welfare  of  the  pnblic, 
has  the  legal  right  to  abate  or  prevent  nui- 
sances. Tbe  only  provisions  of  tbe  charter 
of  cities  of  the  third  class  on  the  snl^ect  of 
buildings  are  found  In  subsections  24r-26  of 
section  8290,  Ky.  8t  1890.  These  confer  the 
following  powers: 

**24.  Wooden  Buildings— To  Prevent  Erect- 
ing and  Provide  for  Bemoval  of.  To  regulate 
or  prohibit  and  prevent  the  erection  of  wood- 
en buildings  In  snch  parts  of  said  dty  as 
may  be  deemed  ptapw,  and  to  provide  for 
tbe  removal  of  tbe  same  at  the  cost  of  tbe 
owners,  when  erected  or  continued  contrary 
to  ordinance. 

"25.  Buildings— Begulatlng  Constmctlfm  of. 
To  regulate  the  construction  of  all  baildinga 
in  the  city,  to  prohibit  and  prevent  the  con- 
struction of  unsafe  buildings,  or  buildings 
without  adequate  means  of  escape  In  case 
of  flre,  and  to  provide  for  the  Inspection  of 
buildings  and  the  construction  of  flre  escapes. 

"26.  Removal  of  Dangerous  Structures.  To 
impose  penalties  upon  tbe  owner,  occupant 
or  agent  of  any  bouse,  wall,  side  walk,  or 
other  structures  which  may  be  considered 
dangerous  or  detrimental  to  the  public,  un- 
less, after  due  notice,  to  be  fixed  by  ordi- 
nance, same  to  be  remedied  or  repaired;  and 
to  remove  or  repair  same  at  the  owner's  ex- 
pense when  suffered  to  remain  contrary  to 
ordinance." 

It  will  hardly  be  claimed  that  a  church 
bulIdiuR  to  be  constructed  of  brick,  with  a 
slate  roof,  and  as  nearly  fireproof  as  prac- 
ticable, like  that  of  tbe  appellants,  can  be 
dangerous  or  detrimental  to  the  public  health 
or  safety.  The  powers  conferred  on  cities 
of  the  third  class  on  tbe  subject  of  nuisances 
are  found  In  subsections  14  and  16,  S  3290, 
of  tbe  Statutes,  supra,  which  read  as  follows: 

"14.  Nuisances,  Restraining  and  Prevent- 
ing. To  regulate,  restrain  or  prevent  tbe  es- 
tablishment or  continuance  In  or  near  said 
city  of  any  trade,  or  occupation,  business  or 
manufacturing,  oftensire  to  the  public,  or 
dangerous  to  health,  or  In  causing  or  pro- 
dudng  flre;  and  to  regulate  the  sale  of  flre 
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arma,  and  to  prevent  tbe  carrying  of  conceal- 
ed deudly  weapons." 

"16.  Police  ReffulatloDS,  Health,  Comfort 
and  Safety.  To  make  all  police  regulations 
to  secure  and  protect  the  general  bealth, 
comfort,  coDvenience,  morals  and  safety  of 
the  public;  and  to  define,  declare,  prevent, 
suppress  and  remove  nuisances,  either  with- 
in tbe  city,  or  within  one  ylle  thereof." 

The  term  "nuisance"  has  a  well-defined 
legal  meaning.  A  tblng  cannot  be  declared 
a  nuisance  which  Is  In  fact  not  a  nuisance. 
In  Brannon's  treatise  on  the  Fourteenth 
Amendment,  it  is  said  that  "a  municipal 
corporation  cannot  treat  as  a  business  that 
which  cannot  be  such"  (page  174),  and  that 
**a  city  or  town  cannot,  by  Its  mere  declara- 
tion that  a  thing  is  a  public  nuisance,'  make 
a  nuisance  of  that  which  is  not  essentially 
such.  The  question  of  nuisance  or  no  nul 
Bance  is  one  for  Judicial  review." 

In  tbe  case  at  bar  it  is  contended  for  ap- 
pellees that  the  ordinance,  which  manifestly 
was  passed  to  prevent  tbe  erecting  of  the  ap- 
pellants* church  building,  confers  upon  the 
common  council  the  power  to  declare  that  a 
church  building  not  yet  erected,  and  which, 
when  erected,  will  not  be  a  nulBance,  Is  a 
nuisance.  If  It  be  possible  that  the  colored 
Baptist  people  can  hold  their  church  services 
In  an  orderly  way,  then  the  building  of  their 
church  cannot  be  beld  to  be  a  nuisance.  In 
Pflngst  v.  Senn,  94  Ky.  566,  23  S.  W.  858,  21 
L.  R.  A.  I>69,  this  court  beld  that:  f'lnjunc- 
tlon  against  a  threatened  nnlsance  will  not 
be  granted  when  the  thing  complained  of  Is 
not  per  se  a  nnlsance,  but  may  or  not  be- 
come so  according  to  circumstances,  and 
when  It  Is  uncertain.  Indefinite  or  contingent, 
or  prodaitlve  of  only  possible  injury.  The 
opening  of  a  beer  garden,  dancing  hall,  and 
bowling  alley  in  a  dty  will  not  be  enjoined, 
although  the  same  place  of  amusement,  as 
ttxmerlj  conducted,  may  have  been  a  nui- 
sance.** It  would  be  strange,  indeed,  to  find 
It  announced  In  the  law  books,  or  authorita- 
tively declared  by  any  court  of  final  resort, 
that  a  beer  garden  or  dancing  hall  may  exist 
In  a  city,  yet  a  brick,  Qre-proof  church  may 
not  be  erected  or  maintained  therein:  and, 
as  argned  by  counsel.  Is  tbe  fact  that  tbe 
members  of  the  First.  (Colored)  Baptist 
CboTcb  sang  louder  In  their  old  and  dilapi- 
dated building  than  was  agreeable  to  some 
of  the  contiguous  residents  any  evidence  tbat 
such  would  be  their  manner  of  singing  in 
the  new  one?  In  Albany  Christian  Gburch 
T.  Wllbnm.  66  8.  W.  285,  this  court.  In  dis- 
cussing whether  a  stable  was  a  nuisance, 
qnoted  with  approval  from  St.  James  Church 
Arrington,  86  Ala.  546.  76  Am.  Dec.  332, 
wherein  it  la  said:  "Whenever  it  Is  legally 
qscertalned  that  It  has  become  a  nuisance,  a 
.?onrt  of  equity  will  protect  by  Injunction  the 
party  injured  thereby.  Bnt  as.  In  the  pres- 
ent case.  It  is  yet  uncertain,  and  remains  to 
be  ascertained  from  future  events,  whether 
or  not  tbe  erection  will  become  a  noiaance, 
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there  is  no  ground  for  injunction  arresting 
the  further  progress  of  the  building,  or  its 
appropriation  to  tbe  use  intended."  In  view 
of  these  authorities,  tbe  police  Judge  was 
without  power  to  bold,  and  the  common  coun- 
cil of  the  city  of  Frankfort  in  rejecting  ap- 
pellants' request  for  a  permit  to  erect  tbe 
church  building,  was  without  authority  to  de- 
clare, a  house  to  be  erected  and  dedicated  to 
the  worship  of  God  a  nuisance. 

Tb^%  can  be  no  doubt  of  the  right  of  ap- 
pellants to  maintain  this  action.  The  law 
authorizing  it  has  been  repeatedly  declared 
by  this  court  Thus,  in  City  of  Newport  v. 
Newport,  etc..  Bridge  Co.,  90  Ky.  193,  13  S. 
W.  720,  8  L.  R.  A.  484,  it  was  held  that: 
"If  a  city  ordinance  is  Invalid,  one  who  Is 
affected  by  It  has  tbe  right,  iu  order  to  pre- 
vent Irreparable  injury  and  a  multiplicity  of 
prosecutions,  to  go  Into  a  court  of  equity  for 
relief."  The  court  also  said  id  tbe  same 
case:  "The  chancellor  often  Interferes  to 
prevent  an  illegal  use  of  power  by  municipal 
authorities,  and,  where  such  consequences 
follow  the  enforcement  of  an  ordinance,  as 
will  result  in  this  instance,  a  proper  case  is 
presented  for  equitable  relief  if  the  ordinance 
be  Invalid."  To  the  same  effect  Is  the  rule 
announced  In  South  Covington,  etc.,  v.  Barry, 
etc.,  98  Sy.  43,  18  S.  W.  1026,  15  L.  B.  A. 
604,  40  Am.  St.  Rep.  161,  wherein  the  court 
said:  "Tbe  appellees,  the  mayor  and  chief 
of  police  of  the  dty,  twlng  about  to  enforce 
an  ordinance  by  having  the  company's  of- 
ficers arrested  and  its  cars  returned  to  the 
stable,  this  action  was  brought  enjoining  It 
If  the  ordinance  was  invalid,  then,  to  pre- 
vent a  multiplicity  of  proaecutionB,  and  such 
consequences  as  would  necessarily  result 
from  its  enforcement,  the  company  had  tbe 
tight  to  ask  the  preventive  equitable  relief. 
This  Is  often  done  to  prevent  the  illegal  ex- 
ercise of  power  by  municipal  authorities." 
It  Is,  bowever,  contended  for  appellees  tbat 
this  action  Is  only  to  enjoin  a  Judgment  of 
the  police  court,  and  such  an  action  under 
the  Civil  Code  can  be  brought  only  In  the 
court  whicb  rendered  the  judgment  sought 
to  be  enjoined.  Manifestly,  tbat  rule  cannot 
apply  here,  as  tbe  police  Judge  in  cities  of 
the  third  class  Is  wholly  without  civil  juris- 
diction. But,  In  any  event,  the  main  pur- 
pose of  this  action  is  to  attack  the  validity 
i  and  constitutionality  of  tbe  ordinance  under 
i  which  the  appellants*  property  rights  have 
I  been  arbitrarily  Interfoed  vrlth — In  fact,  de- 
!  nled  them — In  contravention  of  both  tbe  fed- 
I  eral  and  state  Constltntlonfl.  The  enjoining 
of  the  Judgment  of  the  police  court  Is  there- 
fore only  an  Incident— a  .side  issue  growlnj? 
ont  of  the  principal  transaction  complained 
of  In  the  petition. 

It  Is  further  Insisted  for  appellees  that  the 
Issues  presented  In  this  action  are  res  ad- 
judlcata;  that  Is,  tbat  they  were  determined 
in  the  first  suit  tried  by  the  special  Judge.  It 
Is  averred  In  tbe  reply,  which  does  not  appear 
to  be  controverted,  that  the  first  or  old  suit. 
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whicb  was  brought  by  Buckley,  oontraetor 
to  erect  tbe  church  building,  and  others,  to 
enjoin  the  city  from  enforcing  an  ordinance  of 
older  date  than  tbe  one  now  complained  of, 
was  tried  by  tbe  special  Judge,  who  seems  to 
have  dismissed  that  actloD  upon  demurrer  to 
the  petition,  and  because  he  assumed  that  tbe 
police  Judge  before  whom  were  then  pending 
tbe  prosecutions  against  Buckle  and  others 
Involving  the  validity  of  that  ordinance, 
would  determine  that  question.  It  appears, 
however,  that  the  first  suit  did  not  embrace 
some  of  tbe  parties  to  this  action.  It  also  In- 
volved the  validity  of  a  different  ordinance, 
and  the  police  court  bad  not  then  passed  on 
tbe  validity  of  tbe  old  ordinance.  That  court 
did  subsequently  hold  It  Invalid.  In  the 
meantime  the  present  ordinance,  the  validity 
of  which  Is  attacked,  in  this  action,  waa 
adopted  by  tbe  council  pending  the  decision  of 
tbe  police  Judge  on  tbe  validity  of  the  old  one. 
We  are  of  tbe  opinion,  therefore,  that  the  de- 
fense of  res  adjudicate  la  not  available. 

■We  have  reached  the  conclusion  that  per- 
mission to  erect  tbe  church  building  was  de- 
nied tbe  appellants  for  no  other  reason  than 
that  the  worship  therein,  and  thereafter  to 
be  conducted,  was  and  Is  objectionable  to  tbe 
immediate  neighbors;  and  the  further  fact  la 
not  to  be  disguised  that  this  objection  to  tba 
erection  of  tbe  building  Is  largely  based  upon 
race  prejudice.  However  natural  this  preju- 
dice may  be,  when  It  superinduces  unjust  dis- 
crimination In  the  adjustment  of  mere  legal 
rights,  It  becomes  obnoxious  to  tbe  law. 

Tbe  questions  arising  upon  this  record  pre- 
sent no  disturbing  social  problem.  The  mat- 
ters to  be  adjudicated  are  purely  legal  In 
character.  Undoubtedly,  It  can  be  shown  that 
the  presence  In  a  neighborhood  of  a  church 
for  colored  people  Is  not  desirable  to  the  sur- 
rounding property  holders  of  the  white  race, 
but  it  cannot  be  more  disagreeable  than  tbe 
near  jvesence  to  one's  residence  of  a  noisy 
nianufactory,  beer  garden,  dancing  ball,  or 
other  obnoxious  trades,  which  are  so  generally 
tolerated  In  all  cities.  "One  living  in  a  dty 
must  necessarily  submit  to  tbe  annoyancea 
which  are  incidental  to  dty  life.  It  Is  a  dif- 
ficult matter  at  all  times  to  strike  the  true 
medium  between  the  confllctlDg-lnterests  and 
tastes  of  people  In  a  densely  populated  city. 
It  requires  the  merchant,  mechanic,  manufac- 
turer, baker,  butcher,  and  laborer,  as  well  aa 
tbe  wealthy  employed  or  unemployed  citizen, 
to  constitute  a  dty.  They  all  have  rights,  and 
the  only  requirement  of  the  law  Is  that  each 
shall  so  exercise  and  enjoy  them  as  to  do  no 
Injnry  In  that  mjoyment  to  others,  or  tbe 
rights  of  others."  Pflngst  t.  Senn,  etc,  M 
Ky.  663.  28  8.  W.  858,  21  L  B.  A.  569. 

Being  of  tbe  opinion  that  the  ordinance 
complained  of  is  unconstitutional  for  the  rea- 
sons hereinbefore  stated,  and  that  the  prosecu- 
tion of  the  appellants  In  tbe  police  court,  aa 
well  as  the  refusal  of  the  council  to  permit 
them  to  e-ect  their  church  building  attempted 
to  be  jnatlfled  under  such  ordinance,  were  im- 


authorized  by  law,  the  judgment  of  the  lower 
court  Is  reversed,  and  cause  remanded,  with 
directions  to  that  court  to  grant  apiiellants  tbe 
relief  asked,  to  perpetuate  tbe  Injunction,  and 
for  such  other  proceedings  aa  may  not  bs 
conslstoit  with  tbia  (^luion. 


DIEBOLD  V.  KBNTUCKT  TRACTION  OO. 
(Oourt  of  Appeals  of  Kentucky.   Dec.  17,  1903.> 

TRUNK  RAIUIOAD— MEANING  Or  TERM— MU- 
NICIPAL CORPORATIONS— FRANCHISES. 
1.  An  electric  railroad  company  authorized  to 
IMrform  tbe  duties  of  a  carrier  of  freight  and 
passengers  between  two  cities  in  different  states 
and  all  intermediate  points  Is  a  trunk  railway 
within  Const,  {  164,  declaring  that  no  city  shall 
grant  any  franchi^  to  street  railways,  gaa,  wa- 
ter, or  certain  other  corporations,  except  to  the 
hixhest  and  best  bidder  therefor,  but  that  1^ 
section  shall  not  ^pply  to  a  trunk  railway. 

Appeal  from  Olrcnlt  Oourt,  Jefferson  Coun- 
ty, Ghanoery  Diyiidon. 

"To  be  offldally  reported." 

Suit  for  an  Injunction  by  John  Diebold 
against  the  Kmtncky  Traction  Company. 
From  a  judgment  dismissing  the  bill,  com- 
plainant appeale.  Affirmed. 

p.  H.  Shield,  for  appellant  W.  B.  Tfaom- 
B8,'  Helm,  Bruce  &  Helm,  D.  W.  Bandera,  and. 
3.  Q.  Sacha,  fior  appelleeL 

BABKBB,  J.  The  appellant,  John  Die- 
bold,  la  a  dtizen  of  Louisville,  Ky.,  and  owns 
real  property  fronting  on  Sixteenth  street, 
which  la  one  of  tbe  highways  of  that  dty. 
The  appellee,  tbe  Kentucky  Traction  Company 
of  Louisville,  Is  a  railroad  corporation  organ- 
ized under  tbe  general  statutes  of  Kentucky, 
having  power  and  authority,  under  Its  char- 
ter, to  construct  and  operate  an  electric  lino 
from  Louisville,  Ky.,  to  NaahvlUe,  Tenn.,  and 
to  be  a  common  carrier  of  both  passengers 
and  freight,  when  In  operation.  Aa  a  neces- 
sary prerequisite  to  the  building  of  the  pro- 
posed line,  app^ee  secured,  from  the  general 
council  of  the  dty  of  Louisville,  an  ordinance- 
granting  to  It  a  right  of  way  from  a  point  on 
its  southern  boaindary,  along  and  over  parts 
of  certain  named  atreeta  and  alleys,  to  Cen- 
ter and  Jefferson  streets.  One  of  the  high- 
ways over  which  tbe  franchise  granted  by 
the  municipality  extends  is  that  part  of  Six- 
teenth street  upon  which  appellant's  property 
fronts.  Conceiving  that  tbe  franchise  grant- 
ed to  appellee  was-  void,  as  being  violative  of 
the  provisions  of  section  164  of  the  Constitu- 
tion, 'Whl(A  requires  that  all  franchisee  in- 
duded  within  its  language  be  sold  to  tbe 
highest  bidder,  appellant  Instituted  this  ac- 
tion for  an  injunction  to  prohibit  the  build- 
ing of  the  proposed  line  along  Blxte^tb 
street  in  front  of  his  proper^.  ' 

Tbe  pleading  in  this  case  aptly  raises  tbe 
one  question  involved  In  the  record,  whether 
or  not  tbe  proposed  road  la  a  trunk  railroad 
within  the  meaning  of  section  164.  If  It  is, 
appellant  has  no  cause  of  action;  if  it  la  not. 
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the  Injtmction  prayed  for  sbould  taave  been 
awarded.  Trunk  railroads  are  apedflcally 
excited  from  the  provlaibnB  of  aectioii  164. 
The  opinion  of  the  learned  chancellor  below 
fnlly  meets  our  Tiewa  upon  the  queatloD  for 
adjudication,  and  It  la  adopted  as  the  opinion 
of  the  court,  and  Is  as  follows:  To  decide  the 
questions  of  law  which  arise  on  this  motion, 
two  sections  of  the  Oonstftutlon  of  Kentucky 
have  to  be  considered,  to  wit,  secttons  168 
and  164.  Section  16S  la  as  follows:  **No 
street  railway,  gas,  water,  steam  beating,  tel- 
ephone or  electric  light  company  within  a 
dty  or  town  shall  be  permitted  or  authorized 
to  construct  Its  tracks,  lay  Its  pipes  or  mains, 
or  erect  Its  poles,  posts  or  other  apparatus, 
along,  OTcr  or  across  the  streets,  alleys  or  pub- 
lic grounds  of  a  city  or  town  without  the  c<m- 
seot  of  the  proper  legislative  bodies  or  boards 
of  such  dtleB  or  towns  being  first  obtained; 
but  when  charters  have  been  heretofore 
granted  conferring  such  rights  and  work  In 
good  faith  been  begun  thereunder,  the  pro- 
visions of  this  section  shall  not  apply."  Sec- 
tion 164:  "No  county,  city,  town,  taxing  dis- 
trict or  other  municipality  shall  be  authorized 
or  permitted  to  grant  any  franchise  or  priv- 
ilege or  make  any  contract  In  reference  there- 
to for  a  term  exceeding  twenty  years.  Be- 
fore granting  such  franchlae  or  privilege  for 
a  term  of  years  such  municipality  shall  first 
after  due  advertisement  receive  bids  there- 
for publicly,  and  award  the  same  to  the  high- 
est and  best  bidder;  but  It  shall  have  the 
right  to  reject  any  or  all  bids.  This  section 
shall  not  apply  to  a  trunk  railway." 

The  question  to  be  decided  sharply  on  this 
motion  is  whether  the  appellee,  having  its 
termini  In  Louisville  and  Nashville,  under 
its  original  and  amended  charter.  Is  a  street 
railway,  and  therefore  within  the  constitu- 
tional prohibition  against  such  a  grant  as  that 
contained  in  the  ordinance  referred  to,  or  a 
trunk  railway,  and  thereby  expressly  exclud- 
ed by  section  164  from  the  prohibitory  opera- 
tion of  the  two  sections  of  the  state  Consti- 
tution above  qnoted.  Whether  a  railway  is 
a  street  railway  or  a  trunk  railway,  it  will 
not  be  contended,  we  apprehend,  depends  oo 
the  motor  power  employed  by  it  In  propelling 
its  rolling  stock  over  and  along  Its  tracks.  It 
certainly  cau  make  no  difference  whether  the 
cars  of  a  railroad  company  are  propelled  by 
the  agency  of  steam,  or  of  gasolln^,  or  of  elec- 
tricity, compressed  air,  liquified  air,  or  any 
other  agency  which  science  and  the  Inventive 
genius  of  man  may  in  the  future  bring  Into 
use.  Bather  the  character  of  a  railroad 
company  Is  determined  by  the  nature  and  ex- 
tent and  limits  put  upon  its  operation  by  law 
or  otherwise,  and  by  the  character  and  ob- 
ject of  Its  corporate  creation  as  shown  by  Its 
charter.  By  the  original  charter  of  the  Louis- 
ville &  Nashville  Railroad,  it  was  authorized 
and  empowered  to  lay  its  tracks  and  propel 
its  cars  thereon  Iretween  Louisville  and  Nash- 
ville, and  was  authorized  and  empowered, 
Just  as  tlie  appellee  In  this  case  is  author- 


ised and  empowered,  to  transport  passengers, 
freight,  and  express  matter  to  all  immediate 
points,  towns,  cities,  and  counties  between 
Louisville  and  Nashville,  and  to  erect  its  de- 
pots to  accompllsb  its  corporate  purposes.  Just 
as  the  appellee  here  la  authorized  and  em- 
powered to  do.  The  only  difference  In  char- 
acter, legal  or  otherwlBe,  between  the  ap- 
pellee and  tbe  Louisville  ft  NashTlUe  Rail- 
road, under  Its  charter,  is  that  one  has  steam 
tor  a  motor  power,  and  the  other  haa  elec- 
tridlj;  both  are  biterurbau  and  Interstate 
railroad  corporations.  It  la  dlfflcnlt  to  un- 
derstand what  the  phrase  "a  tmnk  railway*' 
clearly  means.  If  It  does  not  mean  an  inter- 
urban  and  an  Interstate  railway  for  commer- 
cial purposes. 

Appelant  Insists  that  appellee  is  a  street 
railway  within  the  meaning  of  section  16S  of 
the  state  Constitution,  above  quoted.  It  will 
be  observed  at  a  glance  that  the  framers  of 
section  163  of  the  state  Constitution  intended 
that  the  restricted  character  of  the  street 
railway,  as  a  strictly  local  Intramural  street 
car  company,  should  be  understood  as  such 
by  the  classification  and  association  of  tbe 
street  railway  referred  to  In  that  section  with 
gas  companies,  water  companies,  steam  heat- 
ing companies,  telephone  companies,  and 
electric  light  companies,  all  of  which  are 
strlcUy  intramural,  and  essentially  and  ex- 
clusively local,  in  their  scope  and  operation 
In  cities,  towns,  and  other  municipalities. 
The  fact  that  a  railroad  company,  whether 
operated  by  electricity  or  steam,  such  as  the 
Chesapeake  ft  Ohio  Railroad  Company,  Illi- 
nois Central  Railroad  Company,  the  Louis- 
ville ft  Nashville  Railroad  Company,  or  an  In- 
terurban  or  interstate  railroad  company,  all 
having  the  same  corporate  purposes,  and  per- 
forming the  same  important  public  functions 
for  tbe  convenience  and  good  of  the  public. 
In  transporting  pa»engers,  freight,  and  ex- 
press matter,  for  the  advancement  of  com- 
merce between  towns  and  cities  within  a 
state,  or  between  towns  and  cities  within 
difTerent  states.  Is  obliged.  In  order  to  accom- 
plish the  corporate  purposes  of  its  creation, 
to  have  terminal  points,  as  passenger  or 
freight  depots,  to  reach  which  it  is  necessary 
to  lay  Its  tracks  along  the  streets  within  a 
city  or  town,  does  not  make  such  railroad 
company  a  street  railway,  and  Impress  upon 
It  a  local.  Intramural  character,  such  as  is 
possessed  by  gas,  water,  steam  heating,  and 
electric  light  companies,  enumerated  in  sec- 
tion 163  of  the  state  Constitution,  above  quot- 
ed. If  a  railroad  company,  whether  operated 
by  steam  or  electricity  as  a  motor  power, 
which  lays  Its  tracks  and  connects  in  com- 
mercial relationship  different  towns,  cities, 
counties,  and  other  municlpalltira  within  a 
state,  or  cities  of  different  states,  be  not  a 
trunk  railway,  then  It  Is  difficult  to  understand 
what  a  trunk  railway  Is.  We  have  examined 
all  tbe  recognized  authorities  upon  railroads 
and  railways,  and  have  been  unable  to  find, 
in  any  text-book  or  decision,  the  phrase 
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"trunk  railway,**  or  anything  tbat  approaches 
the  same.   In  Elizabeth  &  Big  Sandy  R.  B. 

Ashland,  etc..  Street  Railway  Company,  96 
Ey.  35S.  26  8.  W.  181.  the  court  said:  "It  Is 
urged,  however,  that  the  appellee  [the  street 
railway  company]  Is  not  a  railroad  company 
In  tbe  meaning  of  the  section  of  the  Gonstl- 
tDtlon  quoted.  We  think,  whatever  may  be 
said  of  street  railways  In  general,  that  tbe 
charter  of  this  company  pats  It  In  the  class 
Indicated  by  that  section.  Tbe  railway  was 
to  connect  two  cities.  It  mlgbt  use  steam, 
borse,  w  other  propelling  power  on  said  road 
in  the  transportation  of  frelsht  and  passen- 
gers." 

In  tbe  case  nnder  consideration,  tbe  appel- 
lee was  organized  under  tbe  general  railroad 
laws  of  this  state,  Just  as  a  railroad  corpora- 
tion extending  its  line  from  the  cl^  of  Louis- 
ville to  any  distant  point  In  tbe  state  of  Ken- 
tucky, or  to  any  city  or  point  In  a  distant 
state  (assuming  that  the  foreign  states  ac- 
corded the  right  or  privilege  to  tbe  Kentwjky 
corporation  In  or  across  tb^  territory),  would 
have  to  be  organised.  And  unless  tbe  agen- 
cy of  propulsloft  adopted  by  a  railroad  deter- 
mines Its  legal  character  as  a  street  railway 
or  a  railroad  trunk  line.  It  Is  impossible  to 
conceive  of  any  distinction  between  the  two. 
It  seems  to  us  tbat  it  is  the  charter  of  a 
company  whldi  places  It  in  the  class  to  which 
it  belongs,  whether  street  tBUway  or  trunk 
railway,  and  not  the  character  of  tbe  motor 
power  which  It  employs.  If,  In  order  to  be 
a  trunk  railway,  the  railroad  company  must 
have  a  main  line,  with  branches  or  feeders 
branchbig  off  from  tbe  main  stem  to  adjacent 
towns,  cities,  or  counties,  then  the  record  in 
this  case  shows  tbat  the  defendant  electric 
railroad  corporation  meeto  this  requirement; 
because  it  has  branches  to  Owensboro,  Bus- 
selWIlle,  and  other  pointo  oft  from  its  main 
tine  between  Louisville  and  Nash^lle.  We 
tbtok  tbeie  can  be  no  doubt  that,  giving  tiie 
phrase  "a  trunk  railway"  a  rational  Int^ 
pretatlon.  It  means,  and  can  mean  nothing 
else  but,  a  commercial  railway  oi-  railroad 
connecting  different  cities  within  a  state,  and 
facilitating  commerce  between  them,  or  be* 
tween  dtles  In  different  states.  And  to  such 
commercial  rallrosds,  of  course,  it  is  not  pre- 
tended that  section  168  ot  the  state  Constitu- 
tion applies.  The  term  "street  railway,"  as 
used  In  section  168  of  the  stete  Constitution, 
means,  and  can  only  mean,  applying  to  It  a 
conmion-s^iae  Interpretetlon,  those  street 
railroads  which,  before  the  Introduction  of 
electricity,  used  mules  and  horses  as  motor 
power  for  drawing  tbe  street  cars  over  its 
street  car  tracks,  for  tbe  use  and  convenience 
of  tbe  local  public  In  a  municipality— those 
street  cars  that  run  along  the  streets  of  a 
dty,  picking  up  passengers  here  and  there, 
and  putting  them  off  at  street  crossings,  and 
at  the  termini  of  the  street  car  companl^ 
tracks  within  the  municipality.  They  wen 
created  and  organized  and  operated,  and  such 
was  tbeir  character,  as  defined  in  tbelr  cIise^ 


ters,  Btrictiy  and  exclusively  for  the  local  con- 
venience of  those  persons  or  passengers 
whose  pleasure  or  business  prompted  them  to 
go  from  point  to  point  within  tiie  dty.  Tbey 
were  never  organised  or  intended  fw  com- 
mercial purposes  between  different  dties 
within  a  stete,  or  between  differmt  cities  In 
different  states.  In  tbe  case  of  the  Louisville 
&  Portland  Railroad  Company  v.  Louisville 
City  Railway  Company,  2  Duv.  175,  Judge 
Robertson,  after  holding  that  the  amended 
charter  of  a  railroad  company  was  as  efficient 
in  eatebllshlng  Ite  character  as  Ite  original 
charter,  said:  "A  railroad  is  for  tbe  use  of 
the  universal  public  in  tbe  transportetion  of 
all  persons,  baggage,  and  other  freight  A 
street  railway  Is  dedicated  to  tbe  mare  limit- 
ed use  of  the  local  public  for  tbe  nuve  tran- 
stent  traneportetion  of  persons  only,  and 
wltiiin  the  llmlte  of  tbe  cUy.  In  the  tech- 
nical sense,  therefore,  a  street  ntilway  Is  not 
a  railroad.  And  we  presume  that.  In  this 
oontradlstinctive  sense,  the  term  'railroad" 
was  used  In  the  appellant's  charter,  as 
amended  In  1860.  A  railroad  and  a  street 
railroad  are,  In  both  their  technical  and  pop- 
ular Import;  as  distinct  and  different  as  a 
road  and  a  street,  or  as  a  bridge  and  a  rail- 
road bridgQ,  and  it  has  be^  adjudged  that 
the  simple  term  'bridge*  means  a  viaduct  In 
a  road  dedicated  to  conunon  use,  and  tbat  the 
qualified  phrase  'railroad  bridge'  means  a 
viaduct  constructed  tor  tbe  exclusive  use  of 
railrrad  transportation." 

Lewis,  In  his  work  on  Eminent  Domain, 
vol.  1,  I  110a,  says:  "Railroads  now  «l8t  In 
great  variety  as  regards  motors  and  motive 
power,  tbe  size  and  style  of  cars  and  coacdies, 
and  the  methods  of  operating  and  construc- 
tion. It  is  probable  that  these  varlatlimB  win 
be  multiplied  In  the  coming  years.  It  ia 
doubtful  whether  any  permanent  and  satla- 
factory  classification  can  now  be  made. 
Thaw  has  been  a  general  concurrence,  how- 
ever, In  embracing  all  railroads  in  two  divi- 
sions <a  classes:  (1)  Commerdal  railroads: 
&)  street  railroads.  Commercial  railroads 
embrace  all  railroads  for  general  fire^ht  and 
passenger  traffic  between  one  town  and  an- 
other, or  between  one  place  and  another 
They  are  usually  not  constructed  upon  the 
public  streete  as  highways;  except  for  short 
dlstancM.  Street  railroads  embrace  all  such 
as  are  constructed  and  are  operated  In  tbe 
public  streets,  for  the  purpose  of  conveying 
passengers,  with  tbeir  ordinary  hand  luggage, 
from  one  point  to  another  oa  the  street.** 

In  the  case  of  Zebren  v.  Milwaukee  Elec- 
tric Railway  Co.,  99  Wis.  83,  74  N.  W.  5S8. 
67  Am.  St.  Rep.  830,  41  L.  R.  A.  576.  the 
court  said:  '*A  street  railway  In  Ite  incep- 
tion Is  a  purely  urban  institution.  It  Is  in- 
tended to  fadlitete  travel  in  and  about  the 
city  from  one  part  of  tiie  mtmiclpallty  to  an- 
other, and  thus  relieve  the  sidewalk  of  foot 
passengers  and  the  roadway  of  vehicles.  It 
is  thus  un  aid  to  the  exercise  of  the  easement 
ot  passage;  strictly  a  dty  conveyance  tor 
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the  use  of  tbe  dty,  by  people  living  or  stop-  i 
ping  therein,  and  fully  under  the  control  of  | 
tbe  municipal  authorities,  who  hare  been  en-  { 
dowed  with  ample  power  for  that  purpose,  i 
This  strictly  urban  character  of  a  street  rail-  j 
way  remained  practically  unchanged  for  j 
many  years,  and  during  these  years  tbe  long  | 
line  of  decisions  grew  up  recognizing  the  j 
street  railway  as  merely  an  ImproTed  method  ; 
of  Improving  tbe  street,  and  rather  as  a  help  ! 
to  the  street  than  as  a  burden  there<m."  The  j 
learned  court,  after  speaking  of  tbe  Introduc- 
tion of  tbe  new  motor  power,  and  the  en-  t 
laigement  of  street  «ars,  and  tbe  extension  of  | 
dtotances,  for  their  operation,  even  connect-  i 
Ing  separated  cities  and  Tillages,  said:  "Thus  | 
tbe  urban  railway  has  developed  Into  tbe  In-  ! 
terurban  railway,  and  threatens  soon  to  de-  j 
Telop  [as  In  the  case  at  bar]  into  the  Inter-  | 
state  railway.  The  small  car  which  took  up  | 
passengers  at  one  comer  and  dropped  ^em  I 
at  another  has  become  a  large  coach,  approz-  | 
Imatlng  the  ordinary  railway  coach  In  alee,  \ 
and  has  become  a  part,  perhaps,  of  a  train  [ 
which  sweeps  across  the  country,  from  one 
dty  to  another,  bearing  Its  load  of  passen- 
gers, ticketed  through  with  an  occasional  paa- 
aenger  picked  up  on  the  highways.  The  pure-  : 
ly  dty  purposes  which  the  urban  railway  : 
subserves  have  developed  into  and  are  be-  : 
Ing  supplanted  by  an  entirely  different  pur-  | 
pose,  namely,  the  transportation  of  passen-  '- 
gen  from  city  to  city,  over  long  distances  | 
and  stretches  of  intervening  country.  It  Is  | 
built  and  operated  mainly  to  obtain  through  ; 
travel  from  dty  to  city,  and  only  Incidentally  \ 
to  pick  np  a  passenger  In  the  country  towns.  ; 
This  through  travel  is  unquestionably  com-  i 
XKMed  of  people  who  otho^ise  would  travel  > 
on  the  ordinary  steam  road,  and  would  not  i 
use  the  highway  at  all." 

In  the  case  of  Street  Railway  Company  v.  i 
Doyle,  88  Tenn.  747,  13  S.  W.  936,  9  L.  R.  A.  ; 
100,  17  Am.  St  Rep.  933,  that  distinguished  i 
and  learned  jurist,  Judge  Lurton,  aqid:  "Tbe  i 
distinction  between  the  use  of  the  commercial  ! 
railway  and  that  by  a  horse  railway  is  so  ! 
wide  and  plain  that  it  needs  no  fnrth»  com-  j 
ment  or  illustration.  Confessedly,  tbe  rail- 
way involved  in  this  case  [which  was  an  elec- 
tric railway]  is  on  a  line  between  the  two, 
tbe  equivalent  of  neltber,  but  partaking  large- 
ly of  the  nature  of  both."  Tbe  electric  rail- 
way, In  the  case  Judge  Lurton  decided,  trana* 
ported  passengers  only,  and  this  feature 
Judge  Lurton  lays  emphasis  on  as  distinguitb- 
ing  it  from  a  commercial  railway,  which  car^ 
ries  both  passengers  and  freight,  recdving 
and  discharging  the  same  at  regular  depots 
or  statlona  established  fbr  Uiat  purpose. 

In  tbe  case  of  Uarlott  t.  Collinsville,  C.  B. 
Electric  Railway  Company,  106  Fed.  318,  47 
C.  0.  A.  846,  Judge  Orosscup  said:  "It  [re- 
ferring to  the  Collinsville  Electric  Railway 
Company]  was  incorporated  under  the  law  ot 
March  1,  1872  [Laws  1871-72,  p.  625],  relat- 
ing to  the  incorporating  of  railroad  cmn- 
panlec   Its  artides  of  Incorporation  are  oa 


file  in  the  office  of  the  Secretary  of  State  of 
Illinois,  ]n  the  Book  of  Railroad  Records.  It 
took,  and  unquestionably  Intended  to  take, 
under  its  charter,  tbe  powers  of  a  railroad 
corporation,  and  among  them  the  railroad 
corporation  right  of  eminent  domain.  The 
Act  that  Its  trains  are  to  be  operated  by 
electrldty.  Instead  ot  steam,  does  not  affect 
Its  place  In  the  laws  ot  the  state  as  a  railroad 
company.  There  is  nothing  In  the  acts  of 
1872  [Laws  1B71-72,  p.  625]  and  1889  [Laws 
1889.  p.  223]  that  restricts  railroads  therein 
mentioned  to  the  use  of  steam  as  a  motive 
power,  or  prevents  existing  steam  roads  from 
changing  theh:  motive  power  to  that  ct  elec- 
trldty. There  is  nothhig  In  these  acts  that 
necessarily  or  fairly  excludes  its  application 
to  electrical  roads  as  they  now  exist;  indeed, 
these  electrical  roads,  .  In  the  speed  ot  their 
trains.  In  the  distance  traveled,  and  In  their 
capabUltles  for  transportation,  are  well  with- 
in the  field  of  public  utilities  hitherto  occu- 
pied by  tbe  steam  railroads  alone.  We  can- 
not concdve  that  these  acts,  so  far,  at  least, 
as  they  are  reascmably  applicable,  were  not 
meant  to  cover  every  form  of  railroad  that, 
in  the  march  of  events,  answers  the  pmpose 
ot  general  transportation;  nor  do  their  ind- 
dental  functions  as  street  railways,  In  the 
towns  or  dties  traveled,  lift  them  out  of  the 
railroad  statute,  for  It  has  been  held  that  an 
elevated  road,  while  Intramural  In  Its  crea- 
tion and  In  Its  powers,  is  within  the  contem- 
plation of  the  railroad  statute,  and  ezerdses 
Its  right  of  eminent  domain  by  vlrtae  of  these 
statutes.  Lleberman  v.  Railroad  Company, 
141  111.  140,  80  N.  E.  644.  Indeed,  It  appeUee 
be  not  a  railroad  within  the  meaning  of  the 
act  ot  March  1,  1872,  as  modified  by  tbe  act 
of  May  27, 1889,  and  other  acts  relating  there- 
to, we  can  find  no  authority  for  its  existence 
as  a  corporation,  or  for  Its  exercise  of  tbe 
r^ht  ot  eminent  domain.  See,  also,  to  tbe 
same  effect,  the  very  Interesting  and  instruct- 
ing case  of  Mass.  Loan  &  Trust  Company  v. 
HamUton,  88  Fed.  680  [82  O.  O.  A.  46];  Wil- 
liams V.  City  Electric  Street  Railway  Com- 
pany [0.  C]  41  Fed.  156;  Chicago  R.  R.  Co. 
V.  Milwaukee  R.  E.  Co.  [(Wis.)  70  N.  W.  678, 
87  L.  B.  A.  SSei,  60  Am.  St  Rep.  186,  818." 

The  tfwegoing  authorities  conduslvely  dem- 
raisbftte  that  the  defendant  dectric  corpora- 
tion Is  not  a  street  railway  within  the  mean- 
ing of  sections  168  and  164  of  the  pres- 
ent Constitution  of  Kentucky,  but  that  It  Is 
an  Internrban  and  Interstate  commercial  rail- 
road, with  all  tbe  Incidental  corporate  rights 
and  powers  ot  railroad  corporattons  in  this 
state,  whether  operated  by  steam  or  electric- 
ity or  any  other  motive  power.  For  a  very 
thorough  ezamlDatlon  ot  tbe  authorities,  both 
text  writers  and  dedtfons  on  railroads  or  rail- 
ways, while  the  court  has  been  unable  to  find 
a  legal  ddlnltion  of  the  phrase  "trunk  rail- 
way" formulated  in  any  precise  vrards,  It  is 
believed  that  tbe  tollowbig  Is  the  correct  defi- 
nition ot  the  phrase:  "A  trunk  rallvray  is  a 
commercial  railway,  whose  main  line,  wheth- 
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er  operated  by  steam,  electricity,  or  any  otber 
motive  power,  connects  towns,  cities,  couu- 
tlee,  or  other  points  within  the  state  or  in 
different  states,  and  which  railroad  company, 
under  Its  charter,  or  under  the  general  law, 
has  the  legal  capacity  of  constructing,  pur- 
chasing, and  operating  branch  lines  or  feed* 
ers  connecting  with  its  main  stem  or  trunk, 
the  main  or  trunk  line  bearing  the  same  re- 
lation to  its  branches  that  the  trunk  of  a  tree 
bears  to  its  branches,  or  the  main  stream  oC 
a  river  bears  to  Its  trlbutaiies." 

Under  section  842a,  Ky.  St.  1903,  It  Is  pro- 
vided that  an  Interurban  electric  railroad 
company.  In  order  to  be  under  the  same  re> 
sponslbiUties,  and  to  have  the  same  rights, 
powers,  and  privileges  as  railroad  corpora- 
tions existing  under  the  laws  of  this  common- 
wealth, must,  under  Its  charter,  be  authorized 
to  construct  a  railroad  10  or  more  miles  In 
length.  The  statutory  requisite  must,  of  ne- 
cessity, be  Incorporated  Into  the  above  defini- 
tion of  a  trunk  railway  when  applied  to  In- 
terurban electric  railroad  companies  In  this 
state.  No  reason  can  be  suggested,  aud  none 
In  fact  exists,  why  the  ptirase  "trunk  rail- 
way," found  In  section  164  of  the  state  Con- 
stitution, should  be  applied  to  steam  railroad 
corporations,  and  not  to  electric  railroad  cor- 
porations, or  to  electric  railroad  companies. 
Interurban  or  Interstate.  Manifestly,  It  Is 
equally  applicable  to  both.  The  phrases 
"trunk  railway"  and  "main  line,"  whether 
applied  to  steam  railroad  corporations  or 
electric  railroad  corporations,  are  essentlaHy 
synonymous,  else  both  phrases  are  without 
meaning.  It  Is  a  misconception  of  the  gen- 
eral statutory  railroad  law  of  this  state,  as 
embodied  In  article  5,  c.  32,  Ky.  St.,  to  sup- 
pose that  the  grant  or  regulation  contained  in 
the  ordinance  of  the  city,  deSnlng  the  streets 
along  and  over  which  the  defendant  company 
is  autliorlzed  to  run  In  order  to  reach  its  ter- 
minal depot  at  Oreen  and  Center  streets  of 
tbe  city  of  LoulsTlUe,  Is  a  grant  of  a  fran- 
chise or  privilege  to  a  street  railway,  which 
would  be  void  unless  duly  advertised  for  pub- 
lic bids,  and  accordingly  awarded  to  the 
highest  and  best  bidder. 

The  defendant  interurban  electric  railway 
company  was  created  and  organized,  as  we 
have  seen,  under  the  general  statutory  rail- 
road laws  of  this  state  contained  In  article  C, 
c.  82,  of  the  Kentucky  Statute.  It  derives 
Its  corporate  franchises,  rights,  and  powers 
from  the  state  of  Kentucky.  It  does  not, 
and  cannot,  derive  any  of  its  corporate 
rights,  franchises,  and  powers  from  the  city 
of  Louisville.  By  subsection  5  of  section  768 
of  article  &  of  the  Kentucky  Statutes,  It  ia 
provided  that  all  railroad  companies  created 
under  that  act  shall,  among  otber  things, 
have  the  power  to  construct  its  road  upon  or 
across  any  water  course,  private  or  plank 
road,  highway,  street,  lane,  or  alley,  and 
across  any  railroad  or  canal;  and.  In  case  the 
road  is  constructed  upon  any  street  or  alley, 
the  same  sball  be  iqion  auda  terms  and  con- 


ditions as  shall  be  agreed  upon  between  the 
corporation  and  the  authorities  of  any  city 
In  which  the  same  may  be.  Thus  it  will  be 
seen  that  the  right  of  tiie  defendant  company 
to  lay  Its  tracks  along  the  streets  of  the  city 
of  Louisville  Is  granted  by  the  Legislature  of 
Kentucky  subject  only  to  the  provision— a 
most  reasonable  one— that  the  city  shall  bare 
the  power  of  regulating  the  mode  or  manner 
in  which  the  defendant  railroad  corporation 
may  or  shall  exercise  Its  corporate  fran- 
chises, privilege,  and  right  of  constructing 
Its  road  upon  and  along  the  streets  of  the 
city.  The  city  of  Louisville  has  exercised  its 
supervisory  power  over  the  mode  or  manner 
in  which  the  defendant  railroad  corporation 
should  exercise  its  stetatory  corporate  firan- 
chise  of  constructing  Us  road  upon  and  along 
the  public  streets  of  the  city,  by  defining  and 
prescribing  the  streets  and  the  route  along 
which  the  defendant  may  construct  its  rail- 
road. This  is  all  the  city  lias  done  In  the  or* 
dlnance.  It  has  granted  to  the  defendant  no 
franchise  or  privilege  which  it  did  not  al- 
ready possess  under  subsection  5,  i  768,  art 
5,  c.  32,  Ky.  St  The  city  of  Louisville,  by 
said  ordinance,  has  simply  exercised  its  pow- 
er of  regulating  the  mode  and  manner  In 
which  the  defendant  corporation  may  exer- 
cise Its  franchise,  derived  from  the  state;,  of 
entering  with  Its  tracks  within  the  limits  of 
the  city,  and  laying  the  tame  along  the  pub- 
lic streets,  In  ordor  to  reacA  Ita  tennlnal  de- 
pot in  the  city. 
The  Judgment  Is  affirmed 


NOBLE  V.  WHITB. 

(Oourt  of  Appeals  of  Kentucky.  Dee.  IT,  1903.) 

SGHOOLS-ORBATION  OP  DI8TRIGTS-TAUDITT 
— TBACHBR— RIQHT  TO  COUPBNSATIQN. 

1.  Under  Ky.  St.  1898,  S  4427.  providing  that 
no  change  in  the  boundary  of  any  district  shall 

be  made  to  take  effect  durmg  the  current  or  the 
foUowiDg  year,  nor  unless  "ten  days*  notice  in 
writing  shall  be  first  given  to  the  trustees"  to 
be  affected  thereby,  the  creation  of  a  new  achool 
district  by  changing  the  boundaries  of  an  exist- 
ing district  without  giving  written  notice  to  the 
trustees  of  the  district  is  ineffectual. 

2.  A  teacher,  who  was  employed  by  a  person 
acting  as  trustee  of  a  district  after  the  tatter's 
alleged  removal  by  the  county  superintendent, 
and  while  he  continued  to  perform  his  duties  as 
ituch  trustee,  and  who  taught  the  scbool  in  stxlct 
compliance  with  law  and  without  objection  by 
any  one  claiming  to  act  as  trustee,  waa  entitled 
to  the  compensation  provided  for. 

Appeal  from  CSrcnlt  Court,  Breathitt  Oonn- 

ty. 

"Not  to  be  officially  reported." 

Action  by  Hattie  Lee  White  against  Henry 
B.  Noble,  county  superintendent  From  a 
Judgment  for  pialntifl,  defendant  appeals. 
Affirmed. 

B.  F.  Peak  and  J  no.  Noble,  for  appel- 
lant 3.  J.  a  Bach,  Jno.  E.  Patrick,  Kelley 
Kash,  and  Pollard  &  Bedwine.  for  appellee. 

V  2.  See  Scbools  and  School  Dlitrleti^  vsL  41;  Cast. 
Dig.  i  m 
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BI7RNAM.  C.  J.  On  the  6tli  day  of  July, 
1902.  the  appellee.  Hattle  Lee  White,  coa- 
tracted  In  writing  with  J.  S.  Cope  and  R.  J. 
Falkeraon,  allied  trustees  of  district  No.  1, 
la  the  county  of  Breathitt,  which  at  that  time 
embraced  the  town  of  Jackson,  to  teach  the 
common  school  of  the  district  for  the  term  of 
fiTC  months,  beginning  on  the  14th  of  July,  \ 
1902,  in  accordance  with  the  common  school  ' 
laws,  and  the  roles  and  regulations  prescrib-  i 
«d  In  pursuance  thereto,  by  the  state  board  | 
of  education,  for  the  amount  of  the  public 
funds  allotted  to  the  district.  On  the  2d  day  | 
of  January,  1903,  she  brought  this  action  ! 
against  the  appellant,  H.  B.  Noble,  the  coun-  i 
ty  superintendent.  In  which  she  alleged  that 
she  had  fully  complied  with  her  contract 
with  the  district  trustees  in  every  particular; 
that  the  defendant  had  in  his  possession  the 
public  funds  allotted  fbr  the  payment  of  the 
teacher  of  the  public  school  in  that  district, 
amounting  to  $1,825.04;  and  that  she  had 
repeatedly  demanded  of  him  to  pay  to  her 
the  amount  due  her.  bat  that  he  had  refused  i 
to  pay  any  part  thereof,  and  asked  for  a  . 
mandamus  requiring  him  to  perform  his  du- 
ty,  and  pay  the  amount  coming  to  her.  She 
also  flies  as  exhibits  her  contract  with  the 
trustees,  and  her  monthly  report  as  a  teacher 
made  to  the  county  superintendent,  and  the 
tmsteee'  certificate  of  the  time  she  had 
taaght  The  defendant  H.  B.  Noble,  in  hia 
answer  denies  that  either  J.  S.  Cope  or  B.  J. 
Fulkerson  were  trustees  of  the  district  on  the 
Sth  of  Jnly,  1902,  or  had  any  power  or  au- 
thorlty  to  contract  with  plaintiff  as  teacher 
of  the  school  district  for  the  school  year,  or 
that  plaintiff  was  entitled  to  a  Judgment  for 
the  public  funds  set  apart  to  pay  the  teacher 
of  the  district  in  his  hands.  He  admits  that 
he  bad  In  his  hands  public  funds  for  district 
No.  1  of  Breathitt  county  to  the  amount  of 
$447.48.  and  alleges  that  he  also  bad  In  his 
bands  $411.32  for  district  Na  93  of  Breathitt 
county,  making  In  the  aggregate  $858.80.  He 
alleges  that  on  the  2lst  of  March,  1902.  he 
divided  the  district  into  two  dlBtricts,  num- 
bering one  of  them  district  No.  93,  and  that 
R.  J.  Fulkerson  was  a  resident  of  district  No. 
83.  and  for  this  reason  was  disqualified  from 
acting  as  trustee  of  district  No.  1.  and  that 
on  the  9th  day  of  June,  1902,  he  had  remov- 
ed J.  9.  Oope  as  trustee  on  the  grounds  of  im- 
moral conduct,  and  asked  that  the  plalntiOTs 
petition  be  dismissed.  The  circuit  Judge,  aft- 
er the  pleadings  were  made  up  and  proof  tak- 
en, decided  that  the  attempted  division  by 
defendant  of  school  district  No.  1  In  Breathitt 
county  Into  two  districts  was  illegal  and 
void,  and  adjudged  tliat  defendant  should 
pay  to  the  plaintiff  $858.80,  the  amount  of 
public  funds  which  he  admitted  he  held  for 
the  teacher  of  the  district  school  for  that 
year,  and  defendant  has  appealed. 

It  appears  from  the  testimony  that  the  de- 
fendant, H.  B.  Noble,  was  elected  county  su- 
perintendent of  public  schools  for  Breathitt 
Goniity  at  the  November  election,  1901,  and 


that  his  term  of  office  began  on  the  1st  day 
of  January,  1902;  that  at  this  time  common 
school  district  No.  1  was  coextensive  with  the 
boimdary  lines  of  the  village  of  Jackson; 
and  that  Thomas  Cope,  D.  B.  Cox,  and  J.  8. 
Cope  were  the  duly  and  regularly  acting 
school  trustees  for  the  district.   In  October, 

1901,  R.  J.  Fnlkerson  was  elected  trustee  for 
the  district  to  succeed  Thomas  T.  Cope,  but 
his  term  of  ofllce  did  not  begin  until  July  1, 

1902.  On  the  2lBt  day  of  March  the  defend- 
ant. Noble,  undertook  to  divide  the  district 
Into  two  districts,  making  Court  street  the 
dividing  line.  All  that  part  of  the  town 
north  of  this  street  was  to  remain  In  district 
No.  1,  and  all  of  that  part  south  was  to  be 
the  new  district  No.  93.  By  this  attempted 
division.  Cox  and  Fulkerson  became  resl' 
dents  of  district  No.  93.  Appellant  testlflea 
that  he  gave  the  trustees  of  the  district  no 
notice  of  his  Intention  to  divide  It,  except 
tbat  be  verbally  Informed  Thomas  T.  Oope  of 
bis  purpose;  that  Immediately  after  the  cre- 
ation of  the  new  district  he  appointed  Cbarlea 
Haddon,  R.  T.  Davis,  and  Morton  Forbs  as 
trustees  of  district  No.  93,  and  J.  E.  Lang, 
Elbert  Hargls,  and  his  brother,  John  L.  No- 
ble, trustees  of  district  No.  1,  thus  attempt- 
ing to  legislate  out  of  office  both  Cox  and 
Fulkerson.  Cox  died  in  .April  thereafter,  and 
the  defendant  undertook  to  appoint  J.  B. 
Lang  In  his  place.  In  the  June  following  the 
defendant,  Noble,  as  county  superintendent, 
entered  an  order  upon  his  recoris  removing 
J.  S,  Oope  from  office  as  trustee  on  the 
ground  of  immoral  conduct.  No  steps  were 
taken  by  any  of  the  trustees  appointed  by 
defendant  in  either  district  to  perform  any  of 
their  duties  as  trustees.  The  appellee.  Hat- 
tie  Lee  Wliite,  took  possession  of  the  public 
school  house,  and  she  and  the  assistant  em- 
ployed by  her  taught  the  public  school  In 
strict  conformity  with  law  and  her  contract 
After  the  expiration  of  the  five  months  the 
trustees  of  district  No.  98,  who  had  been  ap- 
pointed by  the  defendant  employed  a  broth- 
er of  his  to  teach  the  public  school  In  district 
No.  93,  but  so  far  as  this  record  shows,  the 
trustees  of  district  No.  1  never  attempted  to 
furnish  a  school  for  that  portion  of  district 
No.  1  north  of  the  river. 

L'nder  this  state  of  fact  the  first  question 
for  decision  Is  the  power  of  the  defendant  to 
divide  school  district  No.  1.  Section  4427 
of  the  Kentucky  Statutes  of  18U9  provides 
that  "no  cliange  In  the  boundary  of  any  dis- 
trict shall  be  made  to  take  effect  during  the 
current  year  or  the  following  school  year,  un- 
less made  previous  to  taking  the  census  for 
the  school  year.  Nor  shall  the  boundary  of 
any  school  district  be  changed  unless  ten 
days'  notice  in  writing  sliall  be  first  given  to 
the  trustees  of  the  districts  to  be  affected 
thereby." 

It  was  held  in  Howard  v.  Forester  (Ky.) 
59  S.  W.  10.  that  under  this  sontlon  of  the 
statute,  before  a  county  superintendent  of 
schools  was  authorized  to  change  a  boundary 
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of  a  district,  be  must  give  10  days'  notice  In 
writing  of  the  proposed  change  to  the  trus- 
tees of  the  district  to  be  affected,  and,  un- 
less this  requirement  of  the  statute  was  com- 
plied with,  bis  action  in  establishing  a  new 
district  by  changing  the  boundaries  of  the 
old  was  Invalid  and  ineffectual  for  any  pur- 
pose. It  therefore  follows  that  defendant's 
action  In  the  creation  of  district  No.  93  out 
of  8  portion  of  district  No.  1  was  void,  and 
the  appointments  of  trustees  toe  the  new 
district  were  Ineffectual  and  also  void. 

The  testimony  la  conflicting  as  to  whether 
J.  S.  Oope  was  notified  of  defendant's  pur- 
pose to  remove  him  from  his  office  as  trus- 
tee. He  testifies  positively  that  no  notice 
of  his  proposed  removal  was  ever  given  lilm. 
Defendant,  on  the  other  hand,  proves  by  a 
deputy  sheriff  that  he  read  a  notice  to  Cope, 
when  he  was  under  the  iufluence  of  liquor, 
giving  him  notice  of  such  proposed  action. 
However  this  may  be,  It  is  incontestable 
from  the  testimony  that  J.  S.  Cope  contlnned 
to  discbarge  the  duties  of  his  place  subse- 
quent to  the  .date  of  his  alleged  removal,  and 
that  no  one  assuming  or  claiming  to  be  trus- 
tee of  the  district  objected  or  interposed  any 
obstacle  to  pialntlfTs  discharging  her  duty 
under  the  contract  No  one  else  has  any 
valid  or  legal  claim  to  the  public  funds  of 
the  district  set  aside  for  the  payment  of  the 
teacher  of  the  school  district 

It  therefore  f ollowi  that  the  Judgment  must 
be  affirmed. 


BRYANT  et  al.  r.  MAIN. 

(Court  of  Appeals  of  Kentucky.    Dee.  16, 
190S.) 

VACANT  LAND  —  ACQUISITION  —  POSSESSION— 
NOTICE  TO  PURCHASER— SURVEYS—CONFLICT 
—  PLBADINQ  —  DEFECTIVE  ALLEGATIONS  — 
CUpBD  BT  JUDGMENT  AND  PROOF. 

1.  PoBsession  of  land  Is  sufficient  to  put  a 
purchaser  thereof  on  Inquiry  as  to  the  pos- 
sessor's ri^ts. 

2.  In  a  controverted  answer  In  an  action  to 
recover  damages  for  cutting  timber  on  certain 
land,  alleging  that  plaintiffs  were  eatopped  from 
claiming  the  land,  as  they,  without  Riving  any 
notice  of  their  rights  to  the  land,  allowed  de- 
fendant to  survey  the  same  and  take  it  up  as 
vacant  land,  the  defect,  if  any,  in  failinR  to 
aver  that  defendant  did  not  know  that  the  land 
had  been  i)revioa8ly  appropriated,  or  that  the 
representations  made  by  plaintiffs  were  made 
with  knowledge  of  the  tacts,  and  with  the  In- 
tention ttiat  they  would  be  acted  on  by  defend- 
ant '^as  cured  by  judgment  for  defendant  on 
proof  that  two  of  uie  plaintiffs  represented  to 
defendant  that  the  land  was  vacant,  and  that 
the  other  plaintiff  was  present  when  the  two 
plaintiffs  made  the  survey  for  defendant,  but 
made  no  daim  to  the  land,  though  he  knew 
that  defendant  was  taklne  it  up  as  vacant  land. 

3.  Ploitttiffs'  surveys  called  for  the  Knox  and 
Bell  county  line,  the  corner  of  Knox  and  Whit- 
ley county,  and  the  Knox  and  Whitley  county 
line,  and  tne  M.  and  S.  lines.  Defendant's  10- 
acre  survey  called  for  a  pine  on  the  Knox  and 
Whitley  countT  line,  and  thence  with  the  line 
to  land  owned  by  him.  Defendant's  140-acre 
survey  called  for  the  county  line,  thence  with 
the  county  line  to  his  line.  The  three  surveys 
called  for  the  S.  and  M.  surveys.  The  county 
line  mentioned  was  described  by  witnesses  as 


being  on  the  top  of  a  mountain.  Hdd,  that  the 
conflict  between  plaintiffs'  and  defendant's  anr- 
veys  was  so  great  as  to  charge  the  plaintiffs,  a 
surveyor  who  made  defendant's  surrey  abont  a 
month  after  the  making  of  the  first  survey,  and 
residents  in  the  vicini^  with  notice  thereof. 

Appeal  from  Circuit  Court  Botox  Oonnty. 
"Not  to  be  Qffldallr  npoxted.** 
Action  by  Heasant  B^ant  ant  others 
against  James  Main.   From  a  Judgment  tor 

defendant,  plaintiffs  appeal.  Affirmed. 

Pltzer  .D.  Black  and  Jas.  D,  Bla^  for  ai^ 
pellants,  S.  B.  Dlahman,  for  appellee. 

HOBSON,  J.  Pursuant  to  two  land  war- 
rants issued  by  the  Knox  coun^  court  to  ap- 
pellee, James  Main.  J.  C.  Sprouls,  the  county 
surveyor  of  Knox  county,  on  December  13. 
1889,  laid  off  and  surveyed  to  Main  one  tract 
Of  140  acres,  and  another  near  by,  bat  distinct 
from  it,  of  10  acres.  Pleasant  Bryant  and 
Hugh  Foley  were  the  chain  carriers.  Main 
had  understood  that  Sprouls  had  been  aorvey- 
ing  In  the  neightrorhood,  and,  after  telling 
Sprouls  what  land  he  wanted  to  run  off,  asked 
him  if  he  had  ever  run  it  for  any  one  else. 
Sprouls  said  he  bad  not,  that  it  was  vacant 
land,  and  told  Main  to  run  it  Main  told  him 
what  be  had  heard  about  his  running  some 
land  previous  to  that  and  that  he  wanted  htm 
to  tell  him  if  the  land  was  not  vacant  and 
Sprouls  replied  that  he  had  not  ran  It  Bry- 
ant who  was  present  said  that  Main  was 
very  fortunate  in  having  the  warrants  and 
running  it  that  day,  and  if  Main  bad  not 
done  80  it  was  their  buslnees  that  day  to 
have  run  the  land.  Main  paid  Bryant  his  fees 
as  chain  carrier,  he  also  paid  Sprools  his  fees 
for  surveying,  and  In  addition  the  register's 
fees  for  obtaining  a  patent  ftnd  Sprouls 
agreed  to  send  the  surveys  Into  the  register 
and  get  the  patent  The  patent  did  not  come, 
and  finally  Main  saw  S{»vuls,  and  told  him 
If  he  was  not  going  to  send  up  the  papers  to 
give  him  a  copy  and  he  would  send  them  up. 
Sprouls  promised  to  do  this.  Some  time  there- 
after Sprouls  sent  Main  what  purported  to  be 
a  copy  of  bla  surveys  made  on  December  13, 
1889,  but  the  paper  so  sent  was  a  survey  of 
150  acrra  In  one  body,  and  embraced  different 
land  from  that  which  Main  had  in  fact  taken 
up.  About  this  time  Bryant  and  William  T. 
Ooldra  produced  a  patent  from  the  common- 
wealth Issued  on  August  30,  1800,  on  a  survey 
made  by  drools  of  date  November  1,  188% 
for  100  acres,  covolng  the  greater  part  of 
the  land  surveyed  by  Main  on  December  13, 
1889.  While  this  patent  was  Issued  to  Gold- 
en and  Bryant,  Sprouls  was  In  fact  the  own- 
er of  one-third  of  It  and  they  afterwards  ex- 
ecuted to  him  a  title  bond  or  deed  transfer- 
ring this  Interest  to  him.  Golden  also  trans- 
ferred an  interest  In  the  land  to  appellant 
H.  B.  Lewallen,  but  none  of  the  transfers  to 
Sprouls  or  Lewallen  are  copied  In  the  record. 
Sprouls  then  offered  to  pay  back  to  Main  the 
money  that  be  bad  paid  him  in  December. 
1889,  for  making  the  survey  and  for  the  regis-. 
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tet*i  few  tor  the  pateut,  Init  Main  refused  to 
accept  It.  Main  had  entered  on  the  land  after 
It  vBs  laid  off  to  hla^  and  Indoaed  a  part  of 
it,  daimliv  to  the  extent  of  hU  boondartea. 
This  action  was  bronght  by  BtTant,  Lewallen, 
and  Spronls  against  Main  to  recover  daxnagea 
for  timber  cut  by  Main  from  the  land.  Main, 
by  bia  anaww,  dnled  that  their  aurrey  was 
made  on  Norembei*!,  1889,  or  before  hla  sotv 
vey.  He  also  pleaded  an  estoppel  on  the 
ground  Oiat  Sinoals,  Bryant,  and  Golden  had 
allowed  him  to  make  his  snrrey  under  the 
drcnmstances  above  stated,  Ooldoi  also  being 
present  when  It  was  made,  and  ^Tlng  blm  no 
notice  of  their  claim.  The  dtfendants  replied, 
denying  the  facts  alleged  to  make  out  the 
estoppel,  and,  the  case  being  submitted,  the 
dreult  judge  gare  Judgment  In  fitTOr  of  Main. 
From  this  Judgment  LewaUen,  Bryant,  and 
Sprouts  appeal. 

While  fbB  erldenoe  was  emflictlng,  on  the 
whole  It  sQstalns  the  conclusion  of  the  dian- 
cellor.  There  Is  ndflier  pleading  nor  pro<tf  In 
the  record  that  Lewallen  was  a  bcma  fide  pm^ 
chaser  without  notice.  On  the  contrazy. 
Main's  possession  was  sufficient  to  put  him 
on  notice.  It  Is  earnestly  Insisted  that  ttie 
answer  of  Main  pleading  fba  estoppd  Is  in- 
sufflclent.  In  tiiat  It  does  not  show  that  Main 
did  not  know  at  tiie  time  he  made  his  surreyB 
that  the  land  bad  been  prevlouBly  snrveyed 
with  a  view  to  Its  amvo^latlM,  w  ttut  the 
representations  then  made  to  him  by  the  ap- 
pellants were  made  with  knowledge,  actual  or 
Tirtnnl,  of  the  fact^  or  that  tliey  were  made 
with  thfc  Intention  that  Main  should  act  upon 
tbem.  But  there  was  no  demurrer  to  the  an- 
swer. Its  allegations  were  controverted,  and 
if  it  was  defective  It  was  cured  by  the  proof 
and  Judgment  The  {snot  shows  that  the  rqi- 
resentatlons  as  above  stated  were  made  by 
Sprouls  and  Bryant,  and,  while  It  to  not  dear 
that  Golden  heard  them,  he  waa  present  at  the 
survey,  and,  knowing  the  purpose  for  whidi 
it  was  made,  he  could  not  remain  silent,  and 
allow  Main  to  survey  the  land,  without  no- 
tice of  his  claim,  whan  he  knew  that  one  of 
his  partners,  Sprouls,  was  making  the  survey, 
and  the  otiur,  Bryant,  was  acting  as  chain 
carrier,  both  receiving  from  Main  their  pay 
for  doing  so;  for  he  knew  tiiat  Main  was 
taking  up  the  land  as  vacant,  and  that  his 
partners,  SiHvuls  and  Bryant,  were  helping 
him  to  do  so,  and  be  was  bound  to  understand 
that  this  was  calculated  to  mislead  Main  Into 
the  belief  that  they  had  no  claim  to  the  land. 
The  plaintiffs  undertook  to  show  that  tiiey  did 
not  know  at  the  time  where  their  survey  was. 
and  tliat  BiTant  and  Sprouls,  in  ^ect,  told 
Main  tills,  (V  told  him  that  they  did  not  know 
whether  tiie  land  was  vacant;  but  the  great 
wdght  of  the  evidence  is  against  tbem  In  thl^ 
and  we  agree  with  the  chancellor  tiiat  they 
were  charged  with  notice  that  the  land  Main 
was  surveying  la  the  same  as  tiiat  emtoaced 
In  tb^  patent.  The  sulHBeqnent  conduct  of 
Sprouls  is  inconsistent  with  any  other  con- 
cluslm.  and  ao  Is  the  long  dday  of  the  phiin- 


V.  MAIN.  eSl 

tiffs  to  claim  the  land.  Main  was  an  old  man, 
and  had  nothing  in  his  hands  to  show  his  right 
to  the  land,  while  they  liad  a  patent  fi»  It 
The  calls  of  the  survey,  as  given  in  tbsAr 
patoit^  are  as  follows:  "Beginning  at  a  white 
oak  and  hickory,  standing  on  Harp's  creek 
Bide,  It  being  a  comer  of  a  one  hundred  acre 
survey  made  in  the  name  of  I«vl  Goln  and 
beginning  ocwner  of  a  hundred  acre  survey 
mode  in  the  name  of  James  Lee,  thence  79 
B.  28  pole*  to  a  p(vdar,  G<dn  comer,  thence  B. 
S9  B.  86  poles,  to  a  blade  oak,  locust  and 
white  oak,  the  bciilnnliig  comer  of  said  Goln, 
standing  on  the  top  of  the  ridge  between 
Harp's  and  Greasy  creeks  and  <m  the  Knox 
and  Bdl  county  Une,  thence  with  the  Knox 
and  Bell  line  and  top  of  ridge  S.  10  B.  800 
polee  to  the  comer  of  Knox  and  Wliltley  coun- 
ty, tbence  with  said  Knox  and  Whitley  coun- 
ty Hue  V.  87  W.  100  poles,  Mack  Lee  line, 
thence  with  said  lines  to  Lewis  Sears  lines, 
thaice  with  said  Sears  Unas  to  a  survey  made 
tor  James  Lee,  thence  with  said  Lee  lines  to 
the  b^lnnlng."  The  calls  of  Main's  two  sur- 
veys are  as  follows:  "(1)  140  acres.  Begin- 
ning at  a  beech,  a  comer  of  a  hundred  acre 
survey  made  In  the  name  of  Lewis  Sears; 
thence  N.  58  W.  80  poles  to  a  poplar  and  dog- 
wood, comer  of  same;  tiience  S.  60  B.  80 
poles  to  a  stake;  tiience  S.  15  B.  100  poles  to 
a  stake  on  the  connty  line;  thence  with  tiie 
conn^  line  to  said  Main's  old  line;  thence 
with  same  to  tha  beginning.  (2)  10-acre 
tract  Beginning  at  a  stake,  hickory  and  chest- 
nut oak,  a  corner  of  a  one  hundred  acre  sur- 
vey made  in  the  name  of  Lewis  Sears,  and  a 
comer  of  a  survey  made  in  the  name  of  Mack 
Lee;  thowe  with  said  line  8.  15  W.  40  poles 
to  a  pine  on  the  Knox  and  Whitiey  county 
line;  thence  witSi  said  line  N.  65  W.  70  poles 
to  a  stake  on  said  Main's  Une;  thence  with 
the  same  to  the  beginning." 

It  b  Incredible  that  a  surveyw  on  the 
ground  making  the  last  two  surveys  conld 
have  been  Ignorant  of  a  survey  made  by  him 
only  about  a  month  before,  or  that  lie  could 
have  failed  to  know  that  the  last  two  bound- 
artes  conflicted  with  tiie  first  The  surveys 
call  for  natural  objects  notorious  and  about 
wfalcb  there  could  be  no  mistake.  Plaintiffs* 
surrey  calls  for  the  Knox  and  Bell  county 
line,  the  comer  of  Knox  and  Whitley  county, 
and  the  Knox  and  Whitley  county  line.  It 
also  calls  for  Mack  Lee's  Une  and  Lewis  Sears' 
line.  The  defendant's  10-acre  survey  calls 
for  a  pine  on  the  Knox  and  Whitley  county 
line,  and  runs  thence  with  tiie  line  to  the  tract 
of  land  fbea  owned  by  Main.  His  other  sur- 
rey calls  for  the  county  line,  and  vo  run  thence 
with  the  county  line  to  his  line.  All  the  sur- 
veys call  fbr  tin  Iiewis  Sears  survey  and  the 
Made  Lee  survey.  The  conflict  between  pl^- 
tlffs'  survey  and  the  defmdant^s  survey  Is  so 
great  that,  with  these  natural  objects  before 
him,  a  surveyor,  on  the  ground,  conld  not  rea- 
sonably be  ignorant  of  the  conflict;  at  least 
he  should  be  charged  with  notice  .of  It,  in  view 
(tf  the  natural  objects  called  for.  The  same  Is 
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tme  of  Bryant  and  Golden,  tor  they  llTed  In 
the  Tldnlty,  and  bold  another  patent  near 
by.  WhUe  the  county  line  Is  called  for  Id 
the  snrrey  as  being  "on  the  top  of  the  ridge," 
It  Is  apoken  of  by  the  witnesses  as  on  top  of 
the  mountain,  and  a  natural  object  as  this 
most  have  been  patent  to  parties  on  the 
ground.  All  of  the  snrreys  call  for  the  land 
lying  between  the  Lewis  Sears  100-acre  sur- 
vey and  the  conDty  11d& 
Judgment  afflrmed. 


HILLBB  T.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.   Dee.  11, 

1908.) 

OAMINa-^INDICTllKNT-DUPUCnT — BVIDENCB 
—  INSTRUCTIONS  — RBBIARK8  OP  PROSBCUT- 
INO  ATTORNEY— PRBJUDICB-APPKALr-MAT- 
TBRS  RSVIBWABLB. 

1.  Under  Cr.  Code  Prac.  S  124,  proTiding 
that  an  Indictment  must  correctly  ana  certain- 
ly describe  tiie  party,  offense,  coanty,  and  dr- 
comatances,  an  Indictment  charging  defendant 
with  setting  up  a  faro  bank,  and  spedfyiDg  the 
setting  up  of  a  faro  bank,  and  "other  machines 
and  contrlTaoces"  for  betting,  was  not  bad  for 
dapUdty,  the  setting  up  of  a  faro  bank  being 
the  only  offense  charged,  and  the  only  one  on 
which  a  conviction  could  be  had,  and  the  alle- 
gations as  to  other  madiines  and  contrivances 
being  surplusafce. 

2.  Ky.  St.  1899,  S  1960,  makes  it  a  crime  to 
carry  on  a  faro  bank  or  other  contrivance  used 
In  betting,  whereby  money  may  be  won  or 
lost.  Section  1961  provides  that  a  change  of 
name  of  the  games  specifled  Id  section  19tK) 
shall  not  prevent  a  conviction.  Section  459 
provides  that  there  shall  be  no  distinction  be- 
tween the  construction  of  civil  or  penal  etat- 
ates,  but  all  shall  be  construed  to  carry  out  the 
intention  of  the  legislature,  and,  by  section  460, 
to  promote  their  object  In  a  prosecution  for 
Betting  up  a  faro  bank  the  court  instructed  that 
a  game  played  according  to  the  rules  of  faro  is 
faro  unless  so  modified  as  to  be  "generally 
known  or  called  by  some  other  name  than 
faro."  Betd.  that  as  defendant  could  have  been 
convicted,  though  the.  game  played  was  bac- 
carat, if  that  game  Is  substantially  the  same  as 
faro,  and  the  court  should  have  charged  that 
the  game  was  faro  If  played  according  to  its 
rules,  though  modified  in  an  immaterial  particu- 
lar, the  charge  ^ven  was  more  favorable  to  de- 
fendant than  warranted,  and  he  could  not  com- 
plain. 

S.  In  a  prosecution  for  settlitf  up  a  faro  bank, 

the  commonwealth  attorney  was  precluded  from 
asking  defendant's  witness  If  he  had  not  testi- 
fied before  the  grand  jury  that  defendant  was 
the  dealer  at  a  faro  game,  whereupon  the  at- 
torney remarked  to  the  court  that  witness  had 
BO  testified.  The  court  ruled  that  the  attorney 
should  have  made  no  such  ststement.  Defend* 
ant  himself  testified  that  he  had  been  the  deal- 
er, and  the  only  real  question  was  whether  the 
game  was  faro  or  baccarat.  Btid,  that  d^end- 
ant  was  not  prejudiced  by  the  statement  of  tiie 
attorney, 

4.  Under  Cr.  Code  Prac.  S  281,  providing  that 
the  decisions  of  the  court  on  a  motion  for  new 
trial  are  not  subject  to  exception,  and  section 
282,  providing  that  exceptions  shall  be  shown 
on  the  record  by  a  bill  of  exceptions,  objections 
to  the  dosing  argument  of  the  commonwealth 
attorney,  shown  only  by  aflSdavit  on  motion  for 
a  new  trial,  cannot  be  considered  on  appeal. 

5.  In  a  prosecution  for  setting  up  a  faro  bank, 
evidence  as  to  what  witnesses  saw  going  on  In  i 


the  room,  and  as  to  what  a  game  of  fan  la.  Is 

admissible. 

Paynter  and  Nunn,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Fayette  Oomi- 
ty. 

"To  be  officially  reported." 
George  Millv  was  convicted  of  setting  up 
a  faro  bank,  and  appeal^  Affirmed. 

Gtaaa.  J.  Broaston,  for  appellant  Clifton 
J.  Pratt  and  M.  B.  Todd,  Cor  the  Oammon- 
wealth. 

H0B80N,  J.  The  firat  queation  made  In 
this  case  in  aa  to  the  sufficiency  of  the  indict- 
ment, which  is  as  follows:  "The  grand  Jury 
of  Fayette  coanty,  in  the  name  and  by  the 
authority  of  the  commonwealth  of  Kentucky, 
accuse  George  Miller  and  Tim  McGaullffe 
of  the  crime  of  setting  up  a  faro  tmnk,  com- 
mitted as  follows,  viz.:  That  said  George 
Miller  and  Tim  McOaullffe  on  the  23d  day  of 
December,  1902,  In  tbe  county  aforesaid,  did 
unlawfully  and  willfully  In  rooms  In  a  build- 
ing on  Limestone  street,  between  Main  and 
Short,  and  over  what  la  known  as  Heinl's 
Saloon,  set  op,  and  carry  on,  keep,  manage, 
conduct,  and  <^rate,  a  faro  bank  and  other 
machines  and  contrivances  commonly  used 
In  betting,  whereby  money  and  property 
might  be  won  and  lost,  and  at  which  money 
and  i>rop^y,  and  checks  representing  money 
and  property,  were  won  and  lost,  against  the 
peace  and  dignity  of  tbe  commonwealth  of 
Kentucky." 

The  indictment  la  based  on  the  following 
statutory  provisions: 

"That  whoever,  with  or  without  compen- . 
aation,  shall  set  up,  carry  on,  keep,  man- 
age, operate  or  conduct,  or  shall  aid  or  as- 
sist In  setting  up,  carrying  on,  keeping,  man- 
aging, operating  or  conducting  a  keno  bank, 
faro  bank,  or  other  machine  or  contrivance 
used  In  betting,  whereby  money  or  other 
thing  may  be  won  or  lost;  or  whoever 
shall,  for  compensation,  percentage  or  com- 
mission, set  up,  carry  on,  manage,  operate 
or  conduct  a  game  of  cards,  contz  or  craps, 
whereby  money  or  other  thing  may  be  won 
or  lost,  or  shall,  with  or  without  compensa- 
tion, percentage  or  commls^on,  aid,  assist, 
or  abet  in  setting  up,  carrying  on,  managing, 
operating  or  conducting  any  game  so  set  up, 
carried  on,  managed,  operated  or  conducted, 
for  compensation,  percentage  or  commission, 
shall  be  fined  five  hundred  dollars  and  costs, 
and  confined  In  tbe  penitentiary  not  less  than 
one  nor  more  than  three  years;  shall  be 
deemed  infamous  after  convlctlcm.  and  be 
forever  thereafter  dlsquallfled  from  ezerds- 
Ing  the  right  of  suffrage,  and  from  b<ridlng 
any  office  of  honor,  trust  or  pn^t,  whether 
It  be  state,  county,  city  or  municipal.  Tbe 
judgment  of  conviction  in  each  case  shall 
recite  such  infamy  and  diaqualfficatlon,  and 
shall  not  be  valid  without  such  recital.  The 
provisions  of  this  section  shall  not  include 
nw  be  applicable  to  persmis  who  play  at  such 
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games,  tables,  banks,  or  with  such  nwffhtne 
or  contrlTance,  unlesfl  tbey  take  other  part 
In  settliig  up,  CMidiictIng,  keeping,  managlnc, 
operating  or  carrying  on  sncb  tables,  banks, 
games,  macliine  or  oontriTance,  or  aid  or  aa- 
slst  in  setting  np,  keying,  coDdactiiig,  man- 
aging or  operating  such  game,  bank,  tables, 
machine  or  contrlTaneeL**  K7.  St  1899,  I 

"The  change  of  name  of  any  of  the  games, 
banks,  tables,  machines  or  cotttrlvances  men- 
tioned or  included  in  the  preceding  8ectl<Hi« 
*haU  not  prevent  the  conviction  of  any  pw 
aon  Tlolating  the  provisions  thereof;  bnt  no 
prosecution  shall  be  commenced  under  said 
section  later  than  five  years  after  the  com- 
mission of  the  offense,  nor  shall  its  provisions 
applj  to  persona  who  sell  combination  or 
French  pools  on  any  regular  race  track  dur- 
ing the  races  thereon.  An  indictment  for  a 
violation  of  the  preceding  section  may  charge 
the  accused  In  one  count  with  any  or  all  of 
the  offenses  mentioned  or  incloded  ther^n.*' 
Ky.  St  1899,  i  1961. 

The  defendants  demnrred  to  the  Indict- 
ment for  duplicity.  The  demurrer  was  over- 
ruled.  A  separate  trial  was  awarded,  and 
on  the  trial  of  the  appellant,  Miller,  the  court 
limited  the  evidence  to  the  setting  up  of  a 
faro  bank.  By  section  124,  Cr.  Code  Frac, 
the  Indictment  must  be  direct  and  certain  as 
regards  (1)  the  party  charged,  (2)  the  of- 
fense charged,  <3)  the  county  In  which  the 
ofFense  was  committed,  (4)  the  particular  clr- 
cnmstancea  of  the  offense  charged.  If  they 
toe  necessary  to  constitute  a  complete  of- 
fense. Under  this  section  It  has  been  held 
that  the  Indictment  In  the  part  of  It  naming 
the  offense  charged  must  correctly  designate 
the  offense.  Brooks  v.  Commonwealth,  98 
Ky.  143,  32  8.  W.  4*^;  Commonwealth  v. 
rrupman  (Ky.)  30  S.  W.  661.  The  indict- 
ment before  us  in  this  part  of  It  specifies 
the  offense  with  which  the  defendants  were 
charged  as  the  ciime  of  setting  up  a  faro 
bank.  This  was  the  only  offense  charged, 
although  In  the  accusative  part  of  the  indict- 
ment It  is  stated  that  he  had  not  only  set 
DP  a  faro  bank,  but  other  machines  and  con- 
trivances commonly  used  in  betting;  for  the 
latter  words  must  be  rejected  as  surplusage, 
as  only  the  offense  of  setting  up  a  faro  bank 
Is  charged  against  the  defendants  In  the  part 
naming  the  offense.  Under  this  Indictment 
no  conviction  could  be  bad  except  for  set- 
ting np  Oft  carrying  on  a  faro  bank,  and  the 
court  properly  so  ruled,  excluding  all  evidence 
except  that  relating  to  this  offense. 

The  proof  leaves  no  doubt  that  the  defend- 
ant MOIh-  set  up  and  carried  on  a  game  at 
which  money  and  property  was  won  and  lost 
He  rented  the  rooms  and  was  the  dealer  In 
the  game;  but  It  Is  Insisted  that  the  game 
was  not  taro.  but  baccarat  Faro  is  played 
with  a  pack  of  52  cards  dealt  from  a  box, 
with  a  layout  of  13  cards  spread  out  on  the 
tables  or  fastened  to  the  tables  or  painted 


on  It,  or  on  the  cloth  over  it  The  Aetler 
deals  out  the  cards  from  the  box.  The  plsy^ 
m  bet  against  the  bank  or  dMler.  placing 
their  money  on  some  card  on  the  table,  and 
winning  or  losing  according  as  the  cards 
come  ont  of  the  box.  In  baccarat  a  shnllar 
box  is  used.  The  cards  are  dealt  in  the  same 
way.  except  there  are  no  sevens  In  the  deck; 
the  pack  therefore  consisting  of  forty-eight 
cards.  The  betting  Is  done  In  the  same  way, 
and  ttiete  seems  to  be  no  ^fference  between 
the  game  of  baccarat  and  faro,  according  to 
the  evidence  except  that  In  baccarat  the 
sevens  are  not  in  the  deck,  and  there  Is  no 
seven  In  the  layout  on  the  table;  and  from 
the  absence  ot  the  seven,  as  explained  by  the 
witness,  **If  you  put  a  bet  on  the  corner,  the 
five  next  to  the  six.  It  is  not  a  bet— It  don't 
take  the  next  card,  because  there  is  no  next 
card  there,  bnt  in  faro  it  would  involve  the 
five  or  seven."  Except  for  the  absence  of 
sevens,  the  game  of  baccarat,  as  shown  by 
the  evidence,  is  precisely  the  same  as  a 
game  of  faro  In  the  way  the  game  Is  played, 
i  the  way  the  bets  are  made,  and  In  every  oth- 
I  er  respect  In  illustration  of  this.  It  may  be 
i  added  that  some  of  the  witnesses  for  the 
Commonwealth,  who  had  more  or  less  expe- 
rience in  playing  faro,  took  the  game  dealt 
by  appellant  to  be  a  game  of  faro.  On  these 
facts  the  court  instructed  the  jury  as  fol- 
lows: 

"(1)  If  the  Jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant, George  Miller,  In  Fayette  county,  Ken- 
tucky, between  the  23d  day  of  December, 
1897,  and  the  23d  day  of  December,  1902,  In 
a  room  in  a  building  on  Limestone  street  be- 
tween Main  and  Short  streets,  In  Lexington, 
Kentucky,  and  over  what  Is  known  as 
Helnl's  Saloon,  conducted  or  operated  a  faro 
bank,  which  was  commonly  used  In  betting, 
and  that  money,  or  checks  representing  mon- 
ey, was  then  and  there  bet  won,  and  lost 
upon  games  played  upon  said  faro  bank,  the 
Jury  should  find  the  defendant  guilty,  and, 
unless  the  Jury  do  so  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  they  should 
find  the  defendant  not  guilty. 

"(2)  If  the  defendant  did  conduct  or  op- 
erate a  machine  or  contrivance  commonly 
used  In  betting,  and  if,  upon  said  machine 
or  contrivance,  money  or  checks  representing 
money  were  bet.  won,  and  lost,  yet  the  Jury 
should  find  the  defendant  not  guilty  unless 
they  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  such  machine  or  con- 
trivance was  a  faro  bank. 

"(3)  A  game  of  cards  played  according  to 
the  rules  of  what  Is  generally  known  as  fare 
1b  a  game  of  faro,  and,  even  If  the  game  so 
played  Is  modified  or  changed  In  some  Imma- 
terial particular,  it  Is  still  a  game  of  faro, 
provided  the  game  as  played  Is  played  in  ac- 
cordance with  the  rules  and  principles  by 
which  a  game  of  faro  Is  played,  unless  the 
game  as  so  modified  w  changed  Is  generally 
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known  and  called  some  oUier  name  tban 
faro.  Any  game  not  played  In  accordance 
with  the  rales  and  prindples  of  faro  Is  not  a 
game  of  faro,  and  any  game  not  played  in 
strict  accordance  with  the  mles  and  princi- 
ples of  faro,  if  the  game  as  played  has  a 
commonly  known  and  distinctive  name  no't 
that  of  faro,  is  not  a  game  of  faro." 

The  ai^llant  complains  of  so  much  ot 
the  charge  of  the  court  as  required  the  game 
to  be  "generally  known  and  called  by  some 
name  other  than  faro,"  and  asked  the  court 
to  charge  the  Jury  to  find  for  liim  if  the  game 
bad  a  diatlnctlTe  name  other  than  that  of 
faro,  commonly  given  to  it  by  persons  par- 
ticipating In  it  and  familiar  with  it  It  Is 
earnestly  insisted  for  him  that  the  majority 
of  people  may  never  have  heard  of  the 
game  of  baccarat  and  that  It  was  erroneous 
to  require  that  the  game  should  be  generally 
known  and  called  by  that  name.  But  It  will 
be  observed  that  tills  qualification  made  in- 
stmctlon  3  more  favorable  to  the  defendant 
than  the  InBtructlon  would  have  been  without 
It  But  for  It  the  Jury  would  have  been  an- 
tborlzed  to  convict  the  defendant  if  the  game 
as  played  was  played  In  accordance  vrlth  the 
rales  and  principles  of  faro,  although  modified 
or  dianged  In  some  immaterial  particular. 
Not  only  so,  bnt  by  tbe  last  clause  of  the  In- 
BtTQCtiOTi,  if  the  game  as  played  has  a  com* 
monly  known  and  dlstinctlTe  name  other 
than  fiiro,  there  could  be  no  conviction  unless 
It  was  played  in  strict  accordance  with  the 
rules  and  principles  of  faro. 

These  Instructions  were  more  favorable  to 
the  defendant  than  the  law  warranted;  for 
by  section  1961,  Ky.  St  1899,  above  quoted, 
tbe  change  of  the  name  of  any  of  the  games 
mentioned  In  section  1960  shall  not  prevent 
the  convlctiou  of  any  person  violating  Its 
provisions.  By  section  459,  Ky.  St  1899, 
there  shall  be  no  distinction  in  the  construc- 
tion of  statutes  between  civil  or  criminal  and 
penal  enactments.  All  statutes  shall  be  con- 
strued with  a  view  to  carry  out  the  inten- 
tion of  the  Legislature,  and,  by  section  4^, 
are  to  be  construed  liberally,  with  a  view 
to  promote  their  objects.  The  purpose  of  the 
provision  In  section  1960  that  the  change 
of  name  ihall  not  prevent  a  conviction  la  to' 
avoid  the  confusion  art^ng  from  tbe  fact 
that  games  frequently  have  In  tbe  sporting 
world  names  not  generally  known  among  the 
class  of  people  constituting  the  grand  Juries. 

The  rale  Is  well  settled  that  only  the  sub* 
stance  of  the  Issue  need  he  proved.  1  Bishop 
on  Crim.  Pro.  S  488h;  Jones  v.  Com.,  2  Ky. 
Law  Rep.  68;  Williams  v.  Com.,  78  Ky.  93; 
Sutton  Com..  97  Ky.  308,  30  a  W.  661; 
Boyd  T.  Com.  ^y.)  59  S.  W.  518.  The  de- 
fendant was  Informed  by  the  indictment  that 
he  was  charged  with  carrylnf  on  a  fkro  bank 
In  a  certain  house  on  a  certain  street  In  Lex- 
Ington.  He  was  therefore  not  misled  as  to 
the  nature  of  tbe  accasation  against  blm, 
and  If  the  game  he  carried  on  there  was,  in 
substance,  a  game  of  faro,  although  called 


baccarat,  the  aubstance  of  the  Issue  was  pror- 
ed,  and  the  defendant  was  properly  convict- 
ed. In  lieu  of  Instruction  8  the  court  should 
have  simply  told  the  Jury  that  if  the  game 
was  played  in  accordance  with  tbe  rales  and 
principles  of  the  game  of  faro  It  was  a  game 
of  faro  within  the  meaning  of  the  Instruc- 
tions, although  it  was  modified  and  changed 
in  some  immaterial  particular. 

When  the  witness  Ed  Oder  was  on  tlie 
stand  for  the  commonwealth,  and  testified  to 
seeing  some  gamed  going  on  In  the  room,  be 
was  asked  who  was  the  dealer,  and  said  he 
did  not  know.  Being  then  asked  if  he  knew 
the  defmdant  Miller,  he  said  he  did.  He  was 
then  asked  if  he  was  the  dealer,  and  answer^ 
ed  he  did  not  think  he  was.  Being  then 
asked  If  he  tratifled  iKfore  the  grand  Jury  a 
month  or  six  weeks  before,  be  said  he  did. 
Then  this  occurred:  "Q.  Didn't  you  testify 
tliat  Mr.  Miller  was  the  dealer?  (Defendant 
objects,  which  objection  Is  sustained  by  the 
court)  In  argument  upon  said  objection  the 
commonwealth  attoraey  made.  In  aubstance. 
the  following  statemoit:  *I  do  not  Intend  to 
he  trifled  vrlth  In  this  manner,  when  I  know 
that  the  witness  testified  before  the  grand 
Jury  that  he  played  at  a  game  of  faro  with 
Miller  dealing,  and  that  we  sent  out  for 
Charley  Oldham,  and  fixed  the  date  and 
time.'  The  attoraey  for  defendant  moved 
tbe  court  to  set  aside  tbe  swearing  of  the 
Jury  liecaose  of  the  prejudice  thla  statement 
by  an  attorney  for  the  commonwealth  would 
make.  Motion  overruled.  Defendant  ex- 
cepts." It  appears  from  appellant's  affidavit 
that  the  court  raled  the  commonwealth  at- 
torney should  make  no  such  statement  hat 
It  Is  urged  that  for  this  the  swearing  of  the 
Jury  should  have  been  set  aside.  The  remaA 
was  addressed'  to  the  court,  and  It  must  be 
presumed  that  the  Jury  would  try  the  case 
according  to  the  evidence,  as  they  were 
swwn  to  do,  and  not  be  governed  by  wliat 
one  of  Ihe  attoraeys  might  improperly  say 
in  argument  to  the  court  While  the  com- 
monwealth attorney,  so  far  as  appears,  sbould 
not  have  used  such  words  in  the  presence 
of  tbe  Jury,  we  do  not  see  that  the  defendant 
was  prejudiced  In  any  way  by  the  remark, 
for  when  he  came  on  the  stand  In  his  own 
behalf  he  admitted  bring  tbe  dealer  In  tlie 
game,  and  the  only  question.  In  etteet,  made, 
was  whether  it  waa  faro  or  baccarat  and  tbe 
exact  facts  on  this  question  were  proved  by 
the  wltnesaes  which  be  himself  Introduced, 
there  being  no  ■nbatanttal  oontra^ctlon  In 
tbe  evidence  as  to  them. 

^pellant  also  relies  on  misconduct  In  the 
commraiwealth's  attorn^  In  his  concluding 
argument,  to  the  Jury.  But  there  Is  nothing 
In  the  record  to  show  Hils  «ccept  the  affidavit 
of  the  defendant  Miller  ffied  on  the  motlrai 
tap  new  trial.  The  dedfllons  of  tiie  court 
upon  the  motion  for  new  trial  are  not  sub- 
ject to  exception.  Or.  Code  Fra&  |  281. 
Tlie  exceptions  of  a  party  thall  be  shown 
upon  the  record  by  a  bill  of  exceptions  pre- 
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pared,  settled,  and  algned  as  provided  In  tbe 
Code  of  Practice  In  drU  cases.  Cr.  Code 
Fiae.  1 282.  None  of  the  matters  complained 
itf  a>  to  tbe  conclDding  argnmoit  of  tbe 
eranmonvealtli's  attwney  aie  abown  tbe 
bill  of  exertions.  Tbey  cannot^  tbertfue^ 
be  considered  In  tbls  conrt.  Neltber  can 
tbe  objections  to  tbe  panel  of  tbe  Jury.  Gor- 
tli  r.  Commonwealtb  (Ky.)  82  S.  W.  SS6,  and 
cases  dted;  Knoxrllle  Nursery  Co.  t.  Com. 
tEy.)  55  S.  W.  001. 

The  rulings  of  tbe  court  -wwe  more  faTtwa- 
ble  to  tbe  d^endant  In  tbe  admission  of  evi- 
dence tban  they  sbould  hare  been.  In  a 
case  like  tbls  tlw  court  may  properly  allow 
tbe  witnesses  to  testify  to  wbat  tbey  saw  go- 
biff  on  in  tbe  room,  and  also  allow  proof  to 
be  made  as  to  wbat  a  game  of  faro  Is.  nnd 
tben,  on  all  flie  evidence,  tbe  Jory  sbould 
determine  wbetber  or  not  tl»  de^dant  set 
op  or  carried  on  a  taxo  bank. 

On  tbe  wbole  case  we  see  no  error  to  tbe 
snbstantlat  prejudice  of  tbe  defendant,  and 
tbe  Jndsment  complained  of  Is  therefore  af- 
firmed. 

PJLTNTBB  and  NUNN,  JJ.,  dissent 


BAUuiuiUiAN'8  ADM'B  v.  BABRICKMA.N 
et  ox. 

(Coart  of  Appeals  of  Kentucky.   Dec.  17, 
190S.) 

NOTES— CREDira—KVIDKNCB-aCFFICIKNCT 
—INDORSEMENT. 

1.  Id  sd  action  on  a  iiote,  the  maker  claimed 
Cfedita  not  iodoraed.  evidenced  hy  check  and 
receipt  bearing  dates  10  and  13  jeafft,  respec- 
tivelf.  earlier  than  tbe  note  sued  on.  The  mak- 
and  payee  were  nephew  and  uncle,  and  the 
course  of  dealing  between  them  Indicated  more 
or  less  negligence  hj  both.  The  note  waa  for 
borrowed  money,  and  was  In  renewal  of  pre- 
vioos  notes  antedatina  tbe  receipt  and  check, 
rniresenting  the  credita  claimed.  There  was 
endence  that,  after  the  execntlon  of  the  note' 
sued  on,  the  maker  claimed'  be  should  have 
been  allowed  credit  (or  the  check,  and  that  the 
payee  did  not  deny  It,  and  it  did  not  appear 
that  the  check  was  given  tor  any  other  Indebt- 
edneas.  Tliere  w«e  credits  of  interest  on  tbe 
notes  which  did  not  recite  the  specific  snm  of 
money  receired.  Held  to  aoBtain  a  finding  that 
the  maker  waa  entitled  to  the  credits  claimed. 

Appeal  from  Circuit  Court,  Oldbam  County. 

"Not  to  be  offldally  reported." 

Action  by  WUUam  Barrlckman's  admlnls- 
trator  against  Tbomea  Barrlckman  and  wife. 
From  a  judgment  allowing  defendants  cer- 
tain credits,  plaintiff  appeals.  Affirmed. 

Elmer  C.  Underwood  and  Wlrgmnn  &  Un- 
derwood, tar  appellant.  B.  F.  Peak  and  Bar- 
rlckman &  Crowe,  for  appellees. 

BUBNAU,  O.  J.  Tbls  action  was  brought 
by  appellant,  as  administrator  of  William 
Barrlckman,  deceased,  against  tbe  appellees, 
Tbomaa  Barrlckman  and  wife,  on  a  note  for 
$480,  dated  February  25,  180G,  secured  a 
mor*^gage  <m  real  estato.  The  defendant  ad- 
mits the  execotloa  of  tbe  note,  and  alleges 
tbat  it  was  glren  In  renewal  of  a  note  for 


1880.25,  dated  March  8,  1888.  and  that  tbla 
note  vras  given  in  rmewal  of  two  notes— one 
for  V150,  and  tbe  otbor  for  $200— wblcb  were 
executed  by  tbe  defendant  to  the  plaintiff's 
Intestate  for  borrowed  money  on  tbe  6tb  day 
of  March,  1882,  and  that  in  addition  to  tbe 
credits  Indorsed  upon  tbe  original  notes,  and 
tbe  varlona  renewals  thereof,  wblcb  culmi- 
nated In  the  note  sued  on,  be  paid  to  William 
BaiTlckman  |25  on  fbe  dth  of  September, 
1883,  and  974.40  on  November  1,  1886;  and 
be  flies  witb  bis  answer,  and  aa  part  tberaof, 
the  following  exblblte: 
"BxblUt  1.  One  day  after  date  we  or  dtber 

I  at  m  promise  to  pay  to  Wm.  Barrlckman  the 
sum  of  one  hundred  and  fifty  dolhirs  (9150) 
for  value  received  of  him  tbls  tbe  6th  day  of 

!  March  1882.  T.  Barrlckman.  Blijah  Bar^ 
rlckman. 

*Xlr.  by  Interest  up  to  March  8tb,  1888.  Gr. 
by  Interest  op  to  March  6th,  18S6.  Cr.  by  In- 
terest 19  to  March  6th,  1887.  Or.  by  Intoest 
up  to  March  8th,  1880." 

"Bxhlblt  2.  One  day  after  date  we  or  el- 
fber  of  08  promise  to  pay  to  Wm'  Barrlck* 
man  tbe  sum  of  two  hundred  and  fifty  (9250) 
dollars  for  value  received  of  bim.  This  Stb 
of  March  1882.  T.  Barrlckman.  Blljab  Bar^ 
rlckman. 

"Cr.  by  interest  up  to  tbls  date  March  Stb, 
1883.  Cr.  by  Interest  up  to  this  date  March 
8th.  1886.  Gr.  by  tbe  Interest  up  to  this  date 
March  8.  1887.  O.  by  cash,  one  hundred 
dollars,  March  18,  1887.  Gr.  by  cash  916.00 
(alxteen  dollars)  March  8tb.  1889." 

"Exhibit  3.  September  6,  1888.  Becelved 
of  James  Barrlckman  twenty-five  dollani  to 
be  Gr.  on  ^lomas  Barrlckman'a  two  notes 
which  I  bold  against  lilm.  Wm.  Barrlck- 
man." 

"Exhibit  4.   La  Orange,  Ky.  Nov.  1,  1886. 
Oldbam  Bank.  La  Orange.  Ky.:  Pay  to  Wil- 
liam Barrlckman,  or  order,  seventy-four  4*/is* 
dollars  ff74.40).  Thomas  Barrlckman.** 
.  Indorsed:  "William  Bantekman." 

"Pay  J.  T.  Wilson,  Qistaler,  or  order,  for 
collection  of  Fanners*  A  Drovers'  Bank,  of 
Louisville,  Ky.  J.  W.  Nichols,  Oa." 

"Exhibit  5.  Feb.  16tb,  1891.  Sold  to  Wil- 
liam Barrlckman  10  head  of  hogs,  weight 
nine  hundred  and  one  pound.  3  cents  pr. 
pound,  927.08." 

"Exhibit  6.  1882.  Five  bead  of  bogit, 
weight  480  pounds,  4  cento  pr.  pound,  919.20." 

"Exhibit  7.  One  day  after  date  we  or  ei- 
ther of  ua  promise  to  pay  to  Wm.  Barrlck- 
man, the  sum  of  three  hundred  and  eighty 
dolburs  and  twenty-five  cents.  {9380ib/io») 
for  value  received  at  the  rate  of  6%  this  tbe 
8th  day  of  March,  1880.  T.  Barrlckman. 
Elijah  Barrlckman.  Ode  Barrlckman.  Wit- 
ness. 

"Cr.  by  nineteen  dollars  and  twenty  cente 
this  March  5, 1882.  Gr.  by  twenty-seven  dol- 
lars this  first  day  of  Feb.,  1891." 

Plaintiff.  In  bis  reply,  denied  tbat  tbe  de- 
fendant was  entitled  to  the  additional  credits 
set  up  in  his  answer. 
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Defendant,  to  support  his  contention,  In- 
trodnced  as  a  witness  J.  T.  Wilson,  who  tes- 
tlfled  fliat  during  the  year  1896  the  defendant 
Thomas  Barrlckman  and  the  deceased,  Wm. 
Barrlckman,  came  together  to  the  People's 
Bank,  in  La  Grange,  of  which  he  mis  cash- 
ier, and  that  the  defendant  handed  him  the 
check  for  |74.40,  dated  November  1,  1886, 
and  asked  him  if  the  bank  books  showed  that 
It  had  been  paid  to  Wm.  Barrlckman;  that 
he  Informed  him  tliat  they  did;  that  Wm. 
Barrlcktaian  also  asked  about  the  check,  and 
looked  at  it,  and  that  the  def^dant  then  re- 
marked that  he  ought  to  have  had  credit  for 
It  on  the  note  In  addition  to  the  other  cred- 
its, and  that  Wm.  Barrlckman  made  no  re- 
house to  tbla  suggestion;  that  be  recognlEed 
the  lnd(»8ement  on  the  checA  as  In  the  band- 
wrltlng  of  Wm.  Barrlckman.  James  Barrlck- 
man, a  brother  of  the  defendant  Identified 
as  genuine  the  receipt  signed  Wm.  Baz^ 
rickman  to  the  defendant  Tljiomas  Barrlck- 
man for  $26,  dated  November  8. 1888,  and  tes- 
tified that  he  had  paid  to  their  uncle  Wm. 
Barrickman  the  $3Ki  for  tbls  brottaa.  Oole 
Barrlckman,  ftnotber  brother  of  the  defend- 
ant testffled  that  on  the  8tb  of  March.  1880, 
he  bad  been  present  at  the  settlement  be^ 
tween  Wm.  Barrlckman,  deceased,  who  was 
bis  uncle,  and  the  defendant  T.  Barrlckman, 
In  vfalch  the  two  notes  dated  the  6th  of 
Uarch,  1882,  were  given  up,  and  a  new  note 
for  $880.25  aecnted;  that  he  calculated  the 
Interest  at  the  request  of  the  parties,  and 
that  at  this  settlement  neither  tiie  check  for 
$74.40,  dated  November  1.  1886.  nor  the  re- 
ceipt for  92s,  dated  September  6,  1883,  was 
produced  by  the  defendant;  and  that  no  s^ 
arate  credits  were  given  these  two  sums  of 
money  In  that  settlement  It  was  shown  by 
the  defendant  that  various  credits  of  Interest 
paid  on  all  .the  preceding  notes  were  In  the 
handwriting  al  William  Barrlckman.  Plain- 
tiff, by  way  of  rebuttal,  took  the  deposition 
of  D.  H.  SVench,  a  well-known  attorney  re- 
siding In  liS  Orange,  who  testified  that  at  the 
request  of  William  Barrlckman  be  calculated 
the  Interest  on  the  note  for  1880.26,  dated  the 
Sth  of  March,  1889,  on  the  25th  of  February, 
1896,  and  also  wrote  the  note  for  $480  sued 
on,  and  the  mortgage  made  to  secure  it  and 
that  a  settlement  was  had  between  the  par- 
ties on  that  date  of  their  mutual  subsisting 
demands  previous  to  the  execution  of  the 
note,  and  that  it  waa  bis  best  Impr^sion  that 
the  defendant  Thomas  Barrlckman  bad  In 
his  possession  at  that  settlement  the  check 
for  $74.40,  and  claimed  that  he  was  entitled 
to  a  credit  therefor  on  the  obligation,  and 
that  It  was  allowed  to  him;  that  he  also 
claimed  some  other  credits,  aggregating  about 
$100,  which  were  also  allowed.  The  Interest 
credited  upon  the  original  notes  for  $150  and 
$250,  In  the  handwriting  of  William  Barrlck- 
man, showed  that  all  the  interest  was  paid 
up  to  the  execution  of  the  note  for  $380.  as 
the  last  credit  for  Interest  in  these  notes  was 
made  on  the  Sth  of  March,  1880.  which  Is  the 


exact  date  of  the  execution  of  tbe  $380  DOte, 
and  a  calculation  of  the  Interest  on  tills  note 
to  the  26th  of  February,  1896,  when  the  note 
for  $480  sued  on  was  executed,  will  show 
that  the  defendant  received  no  credits  in  that 
settlement  except  for  $19.20,  as  of  the  5tU 
of  March,  1892,  and  $27.03  as  of  the  let  day 
of  February,  1891,  which  were  indorsed  as 
credits.  We  think,  therefore,  that  it  must  be 
assumed  that  the  appellant  was  not  credited 
by  the  Items  In  dispute  In  the  settlement 
made  by  Mr.  French.  Appellee,  however, 
contends  that  as  the  credits  of  Interest  do  not 
recite  the  specific  sum  of  mtmey  rec^ved  at 
ttiese  dates  by  William  Barrickman,  that  It 
would  be  fttlr  to  assnme,  after  the  great  lapse 
of  time,  tiiat  the  credlte  contended  for  w«e 
really  embraced  In  those  given.  And  the  con- 
tention Is  not  without  plausitdllty.  Bat  In 
view  of  the  testimony  of  Wilson  tiiat  the  de- 
fendant after  the  execution  of  the  note  sued 
on,  claimed  that  he  should  have  been  al- 
lowed credit  for  the  $74.40  cheCk,  and  that 
deceased  did  not  deny  It  and  In  the  absence 
of  any  evidraice  condudng  to  show  that  It 
was  given  in  payment  of  any  othw  Indebted- 
n«H  due  by  defendant  to  appellee,  we  think 
the  presumption  cannot  be  Indidged.  The 
course  of  dealings  between  the  parties,  and 
thdr  relationship  to  each  other,  indicate  that 
there  was  more  or  less  negligence  by  both 
parties,  and  we  do  not  therefore,  feel  war^ 
ranted  In  disturbing  the  judgment',  (tf  ttie 
chancellor. 
Judgment  afOrmed. 


OOMMONWBALTH,  ex  reL  LUCAS  T.  ATER 

ft  LORD  Tin  CO. 
.  (Court  of  Appeals  of  Kentucky.   Dee.  17. 

1003.) 

TAXATION-VSBSBLS  SNOAOSD  IN  INTBR8TATB 
COMMBRCE-aiTCS— HOME  PORT— STATOTE- 
RBMOVAL  OP  CAUBB-DtVSBSITT  OF  CITI- 
SEHSHIF-STAtB. 

1.  Bev.  at.  V,  S.  K  4178,  4834  [U.  a  Gomp. 
St.  1901,  pp.  2830,  2968],  Id  reference  to  tlie 
port  of  registered  and  liceniied  vesselB.  as 
■mended  Ynr  Act  Gong.  Jane  26.  18S4.  c.  121. 
I  21.  28  Stat  68  [U.  8.  Gomp.  St.  1901.  p. 
2831],  eutitled  "Aa  act  to  nmore  certain  bar- 
dena  on  the  American  merchant  marine,"  etc.. 
provides  tbat  the  word  "port"  as  used  therein, 
shall  be  constraad  to  meaa  either  the  port 
where  tiie  vessel  Is  rwistered  or  enrolled,  or 
the  place  in  the  same  diBtrlct  where  the  vessel 
WAR  bnllt  or  where  one  or  more  of  the  owners 
reside.  Defendant,  an  Illinois  corporation,  hav- 
ing its  principal  office  la  Chicago^  and  offices 
also  In  Padncah  and  other  cities,  operated  cer> 
tain  steamboats,  which  were  re^stered  at  Pa- 
dncah, each  of  which  had  painted  on  Its  stem, 
in  cooqdiance  with  the  statutes  of  the  United 
States,  the  words  "of  Paducah,  Keotuckj." 
Held,  that  Padacah  was  the  home  port  of  the 
vessels  80  registered  aod  marked. 

2.  The  home  port  of  a  vessel  engaged  In  in- 
terstate commerce  is  its  situs  for  taxation, 
though  its  owner  resides  in  a  different  state. 

3.  A  state  is  not  a  citizen  within  the  meaning 
of  the  statute  anthorising  the  removal  of  causes 
from  the  state  to  the  federal  court  on  the 
ground  of  diversltr  of  citizensbip. 

IT  S.  Sm  Bemoval  ef  Oaoses.  voL  41;  Omu  Uc 
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Appoa]  from  Glrcnlt  Court;  MoOracken 
County. 

•"To  be  officially  reported." 

FrocMdlng  by  the  eommonwealtb,  on  rela- 
tloD  of  tttft  Auditor*!  agent,  Frank  A.  Lucna, 
against  tbe  Ayer  &  Lwd  Tie  Company. 
From  a  Jw^ment  for  defendant,  the  rela^ 
appeals.  Reversed. 

Frank  A.  Lncas,  for  appellant  Can^bell 
&  Oampbtill,  for  appelleq. 

BAKECEB,  J.  VblB  Is  a  proceeding  Instl- 
tnted  by  the  Andltor'a  agent  Fiank  A.  Ln- 
cas,  agatnat  appellee,  nnder  the  isoiialons  of 
section  4341.  Ky.  St.  1889,  to  enforce  the  Us^ 
lug  for  taxation  of  certain  steamboats  owned 
by  II;  engaged  in  Interstate  commerce  aa  the 
Ohio,  Oomb^and,  Tennassoo,  and  M&alsslppl 
rivers.  The  app^ee  is  a  corporation  atgsat- 
Ised  under  the  laws  of  tbe  state  of  nUnols, 
having  its  principal  office  in  Chicago;  It  also 
has  offices  at  Fadacah  and  other  dtles  altmg 
the  rivers  upon  which  It  engages  in  naviga- 
tion. Tbe  steamboats  in  qnestUm  are  tlw 
Russell  Lord,  Pavonla,  and  InTOmeM.  The 
years  for  which  these  vessels  are  soni^t  to 
be  listed  for  tszatlon  are  1899,  IBOO,  and 
1901.  They  are  registered  In  Padncah,  Ky., 
and  each  of  them  has  painted  on  its  steni,  in 
nunpUance  with  the  statutes  of  the  United 
atatss^  the  words  "of  Padncali,  Kentacky.** 
To  tlie  petition  appeUee  filed  an  answer,  ad- 
mitting that  the  vessels  sought  to  be  ta^ 
are  registered  at  Paducah,  Ky.,  and  that  they 
have  the  words  "of  Padncah,  Kentucky," 
painted  on  tlieir  stems.  ^Rielr  values  as  alleg- 
ed In  tbe  petition  are  denied,  as  Is  also  tbe 
allegation  that  I^dncah  Is  their  home  port; 
and  It  is  alleged  affirmatively  that  appellee  is 
sn  Illinois  corporation,  having  Its  chief  <^ce 
and  place  of  business  In  Chicago;  that  Its 
vessels  are  engaged  In  Interstate  commerce 
iq>on  the  viyen  before  mentioned;  that  they 
are  taxed  In  Chicago,  the  domicile  of  their 
owner,  and  are  not  taxable  by  the  state  of 
Kratncky,  In  Padncah  or  ^ewhere.  Tbe  an- 
swer concludes  with  the  following  allegation: 
VDetendant,  further  answering,  says  that  H. 
BakOf,  upon  -wham  notice  In  this  case  was 
served,  was,  during  tbe  said  years.  1889, 
1900,  th»  general  manager  of  the  transporta- 
tion department  of  said  Ayer  &  Lord  Tie 
Company,  of  Its  said  steamboats.  Russell 
Lord,  ^vmla,  and  In  1801  of  steamer  and 
its  barges  Inverness,  and  for  convenience 
sake,  and  under  the  act  of  Congress,  said 
steamers  were  enrolled  or  registered  at  the 
port  of  Padncah,  Ky.,  and-  said  Baker  being 
a  resident  of  the  state  of  Kentncky,  and  in 
which  ptvts  it  is  propa  to  register  or  enroll 
said  boats."  To  this  pleading  a  general  de. 
mnrrw  was  interposed  by  appellant  whldi 
was  overruled,  and.  in  detaining  to  plead 
further.  Its  petition  was  dismissed,  from 
which  Jik^ment  this  appeal  Is  prayed. 

The  allegatliHifl  of  the  petition,  which  are 
admitted  by  tbe  answer,  and  the  allegations 


of  the  answer,  wWch  are  admitted  to  he  true 
by  tbe  demnrm,  aptly  raise  the  question  as 
to  whether  or  not  the  steamboats  of  appellee 
are  taxable  by  tbe  commonwealth  of  ^n- 
tacky.  Ordinarily,  the  residence  ot  the  own- 
er  Is  the  situs  for  taxatl(m  of  personal  prop- 
«ty,  but  this  rule  la  by  no  means  without 
exceptions,  and  It  oftm  happens  thatposonal 
property  obtains  a  situs  for  taxatton  in  a  jn- 
rlsdlction  foreign  tt  the  residence  of  Ms  own- 
w.  Vessels  engaged  in  navigation  upon  th* 
high  seas,  and  upon  tbe  Great  lAkes  and  riv- 
ers of  the  United  Statos,^  are  often  wepaxttteA 
by  long  distances  from  the  resfdences  ot 
their  owners.  Such  vessels.  In  so  far  as  they 
are  the  property  of  dtlaena  of  the  United 
States,  are  governed  by  its  laws.  It  has 
been  deemed  wise  by  the  general  govern- 
ment from  the  earliest  period  of  its  exist- 
ence, that  all  vessels  engaged  In  Interstate 
<a  International  oommorce  sbonld  have  a 
home  port,  where  they  are  registered  and 
enrolled,  eajoj  certain  privileges,  and  aro 
subject  to  certain  bmrdens  and  duties;  and, 
that  all  who  have  business  transactions  wltb 
them  may  know  beyond  question  th^  Ikhuo 
port,  It  Is  required  by  statute  tba.t  Its  name 
shall  be  painted  In  a  certain  way  upon  the- 
stem  of  each  vessel.  By  an  act  of  Congress, 
wUcb  became  a  law  December  81.  1792  (sec- 
tion 4141,  Rev.  St  U.  S.  CU-  S.  Oomp.  St 
1801,  p.  2808]),  It  is  provided: 

'^Svery  vessel,  except  as  Is  hereinafter 
provided,  ihall  be  registered  by  the  collector 
of  that  collection-district  which  includes  the 
port  to  which  soch  vessd  riiall  belong  at  the 
time  of  her  registry;  which  port  shall  be 
deemed  to  be  tliat  at  or  nearest  to  which  the 
owner,  if  there  be  but  one,  or.  If  more  than 
one,  the  husband  or  acting  and  managinr 
ownw  of  such  vessel,  nsually  rerides.** 

Section  4178  [U.  a  Comp.  St  1801,  p.  28S0]i 
'TThe  name  itf  evoy  registered  vessel,  and  ot 
the  port  to  which  she  dull  bdong,  sball  be 
painted  on  her  stem,  on  a  black  ground.  In 
white  letters,  of  not  leas  than  three  inches 
In  length.  If  any  vessel  of  the  United  States 
shall  be  found  without  having  her  name  and 
the  name  of  tbe  port  to  which  she  belongs  so 
pahited,  the  owner  or  owners  shall  be  liable 
to  a  penalty  of  fifty  doners.   •  • 

Section  4834  [U.  &  Comp.  St  1901.  p.  2968]: 
"Bvery  licensed  vessel  shall  have  her  name, 
and  tbe  port  to  which  she  belongs,  painted 
on  her  stem,  in  the  manner  prescribed  for 
registered  vessels;  and  If  any  licensed  ves- 
sel be  found  without  such  painting,  the  own- 
er thereof  shall  be  liable  to  a  penalty  of 
twenty  doUara." 

It  wtQ  be  observed  that  by  the  foregoing 
stetutes  tiie  home  port  of  vessels  belonging  to 
citizens  of  the  United  Stetes  was  the  resi- 
dence ot  "Qie  ovrner,  if  there  was  but  one,  or 
that  of  the  residence  of  the  vessel's  husband. 
If  there  were  more  than  one  owner;  and  the 
name  of  this  home  p<at  was  to  be  painted  on 
the  stem  of  the  vesseL  Thus  stood  the  law 
regulating  this  subject,  nntll  the  year  1884, 
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when,  by  an  act  of  Oonereaa,  entitled  "An 
act  to  remoTe  certain  burdens  on  the  Ameri- 
can merchant  marine,  and  to  encourage  the 
American  foreign  carrying  trade,  and  for  oth- 
er purposes,"  It  was  provided  that  "the  word 
*port,'  as  oaed  In  seetlona  4178  and  4834  of 
the  Berised  Statotes,  In  reference  to  painting 
the  name  and  port  of  every  registered  or  li- 
censed Teasel  on  the  stem  of  said  vessels, 
shall  be  construed  to  mean,  either  the  port 
wbsK  the  vessel  Is  regist(9«d  or  enrolled, 
or  the  place  in  the  same  district  where,  the 
vessel  was  built;  or  where  one  or  more  of 
the  owners  reside."-  Act  June  26,  18S4.  c. 
121,  I  21,  23  Stat  58  [U.  S.  Comp.  St.  1901. 
p.  281811.  Thus  changing  the  requirement  tbat 
the  home  p«t  should  be  the  residence  of  the 
owner,  and  granting  the  option  of  selecting 
one  of  three  places  as  a  borne  put,  to  wit. 
the  port  of  registry,  the  place  In  the  same 
district  where  the  vessel  mis  bnllt,  or  where 
one  or  more  of  the  owdub  reside. 

In  1891  and  1897,  section  4178  was  amend- 
ed so  as  to  read  as  follows:  "Tbe  name  of 
evory  documented  vessel  of  the  United  States 
shall  be  marked  upon  each  bov  and  upon  the 
stem,  and  Qie  home  p<wt  shall  also  be  mark- 
ed upon  the  stem.  Those  names  idiall  be 
painted  or  glided,  or  consist  of  cut  or  carved 
or  cast  Boman  letters.  In  light  color  on  a  dark 
ground,  or  In  a  dark  color  im  a  Ught  ground, 
secured  in  place,  and  to  be  distinctly  visible. 
The  smallest  letters  used  shall  not  be  less  in 
size  than  four  Inches.  IT  any  such  vessel 
shall  be  found  without  these  names  being 
so  marked,  the  owner  or  owners  shall  be  lia- 
ble to  a  poialty  of  ten  dollars  for  eadi  name 
omitted.  •  •  U.  8.  Comp.  St  1901.  p. 
2880. 

Appellee  bad  a  right  to  cause  Ito  boats  to 
be  registered  at  Padncah,  altiiongh  that  was 
not  the  place  nearest  to  the  jiort  whore  It  re- 
sided; and  it  fully  compiled  with  the  law 
regulating  the  subject  by  painting  the  words 
"of  Paducata,  Eentut^,**  <m  the  stem  there> 
of;  and  by  the  amendment  of  1884,  Poducah 
became  the  home  port  of  the  vessels  so  regis- 
tered and  marked. 

The  question,  then,  for  adjudication.  Is 
whether  or  not  the  home  port  of  a  vessel  is 
tlie  situs  fOr  Ite  tazstlon,  although  tts  owner 
may  reside  In  a  foreign  country  m  state,  as 
In  the  case  under  consideration.  Jndsm  In 
his  work  on  Taxation  (section  186)  says: 
"Steamboate  and  vessels  navigating  the  pub- 
lic or  navigable  waters  of  the  United  Stetes 
are  taxable  as  jvoperty.  Irreqiectlve  of  the 
fesidence  q£  the  owner,  in  the  home  port  ot 
the  vessels,  which  Is  said  to  be  their  situs  for 
taxation."  And  In  Oooley  on  Taxation  (3d 
Ed.)  vol.  1,  p.  651:  *^essels  are  commonly 
taxable  only  at  ttie  port  of  registry,  although 
the  place  of  enrollment  or  r^istration  does 
not  necessarily  fix  the  situs  fOr  taxation, 
which  may  be  at  the  owner's  domicile,  or  In 
a  state  where  the  owner  does  not  reside,  If 
the  vessel's  business  is  wholly  in  such  state 
for  an  Indelluite  period."  In  the  case  of  Hays 


V.  Padflc  Mall  Steamship  Company,  17  How. 
596.  16  L.  Ed.  254,  tbe  Supreme  Court  of  the 
United  States  said:  "Tbe  dl^inction  between 
a  vessel  In  her  home  p<xl  and  wheo  lying  at 
a  foreign  one,  or  In  the  port  of  anotbra-  state, 
is  familiar  In  the  admiralty  law.  She  Is  sub- 
jected In  many  cases  to  the  ai^llcation  of  a 
different  set  of  prlndplea.  [Feyronx  v.  How- 
ard] 7  Pet  324  [8  L.  Ed.  700];  [The  General 
Smith]  4  Wheat  438  [4  L.  Ed.  600].  We  ore 
satisfied  that  the  state  of  California  had  00 
Jurisdiction  over  these  vessels  for  the  purpose 
of  taxation;  they  woe  not  properly,  abiding 
within  ite  limits,  so  as  to  become  Incotporated 
with  the  0th«:  personal  property  of  the  state; 
they  wen  there  but  temporarily,  engaged  In 
lawful  trade  and  commerce,  with  their  sitm 
at  the  home  port  where  the  vessels  belonged, 
and  wh^  the  ownrn  were  liable  to  be  taxed 
for  tbe  capital  invested,  and  where  the  taxes 
had  been  paid."  In  the  case  of  Horan  v.  New 
Orleans,  112  U.  8.  653,  5  8np.  Ct  40.  28 
Ed.  658,  It  was  said:  "And  It  Is  undoubtedly 
true,  as  It  has  (tften  been  Judicially  declared, 
that  vessds  engaged  in  foreign  or  Interstate 
commerce,  and  duly  enrolled  and  licensed  un- 
der the  acta  of  Congress,  may  be  taxed  by 
state  authority  as  property;  provided  the  tax 
be  not  a  tonnage  dn^.  Is  levied  only  at  the 
pnt  of  registiT.  and  is  valued  as  other  pn^ 
srty  to  the  state,  without  nntevorable  discrim- 
ination on  account  of  ite  empU^ment  Tnau- 
portatkm  Oo.  v.  Wheeltng,  90  U.  S.  278  [2( 
It.  Ed.  412];  Moigan  v.  Parham,  16  Wall.  471 
[21  L.  Ed.  803];  Hays  ▼.  Steamship  Co.,  17 
How.  606  [15  L.  Ed.  254];  Ferry  Go.  v.  East 
St  IionlB.  107  U.  &  865  [2  Sup.  Gt  2ST.  27  L. 
Bd.  419]."  See.  also.  Battle  v.  Mobile.  9  Ala. 
284,  44  Am.  Dec.  438;  Irvto  T.  St  Louis  * 
C.  B.  B.  Co..  94  111.  105.  84  Am.  Bep.  20S: 
People  V.  Oom'rs,  ete.,  68  N.  T.  242;  dty  of 
Newport  V.  Berry  (Ky.)  10  8.  W.  238. 

The  steAmboate  involved  In  this  lltlgatton 
are  separated  from  the  residence  of  their  own- 
er by  a  I(»g  distance.  In  both  geogr^^  and 
time;  in  fact,  they  can  never  visit  tbe  port 
at  which  thetr  owner  resides;  Ihey  are,  so  taae 
as  Ihelr  actual  situs  Is  concerned,  permanent- 
ly confined  to  the  rlvos  over  whieb  thoy  float 
It  their  home  port  had  to  be  Chicago^  because 
that  is  the  resld«ice  of  their  owner,  as  un- 
der the  kiw  vfelOT  to  1881,  tiien  tiwy  would 
have  a  home  port  from  which  they  conld 
derive  no  advantage  or  protection,  because 
they  could  never  reach  ft  It  was  to  <fbviate 
this  hardship,  with  others,  that  tbe  act  of 
1884  was  passed  by  Congress,  permitting  tbeir 
owners  to  select  for  them  a  home  port  in  tbe 
field  of  their  operations,  which  la  for  flian  a 
home  port  In  tact  as  well  as  In  law  and 
name.  Property,  such  as  that  under  consid- 
eration, ought  logically,  to  be  taxed  at  Its 
home  port;  there  it  can  be  seen  and  prt^ierly 
valued  fn-  assessment  by  the  fiscal  olHcers; 
whereas,  at  the  realdenoe  of  Ite  owner  (Chi- 
cago), the  ofllcers,  of  necessity,  must  rely  on 
the  statemente  of  tbe  latter  for  both  ita  exist- 
ence and  Ite  ^'alue.  At  ita  home  port  It  enj  jys 
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tbe  protectloD  of  the  laws  of  the  JmisdIctlQn 
In  which.  It  U  located,  and  both  Justice  and 
reason  would  seem  to  require  that  property 
thus  permanently  located,  both  in  legal  con- 
templation and  in  fact,  within  a  JorlBdlctlon 
foreign  to  that  of  Its  owner,  sltould  contribute 
Its  fair  share  to  the  support  of  that  govern- 
ment whose  protection  It  enjoys. 

We  conclude,  therefore,  that  as  I^dncah, 
Ky.,  Is  the  home  port  of  the  vessels  in  ques- 
tion, that  place  is  their  situs  for  taxation,  and 
the  demurrer  to  the  answw  Should  have  been 
sustained. 

There  Is  no  pretense  In  this  case  that  appel- 
lee's property  is  sought  to  be  taxed  in  a  man- 
ner different  from  that  in  which  all  othw 
property  In  Kentucky  is  taxed,  or  that  there  Is 
any  unjust  or  Invidious  discrimination  be- 
tween It  and  property  of  the  citizens  of  Ken- 
tucky. 

There  was  a  petltlcm  and  bond  tendered  in 
the  county  court  where  this  proceeding  orig- 
inated, and  a  motion  to  remove  it  to  the  fed- 
eral court  on  the  ground  of  diversity  ct  dti- 
senshlp  between  appellee  and  the  common- 
wealth of  Kentucky.  This  motion  was  over- 
ruled, and  OH-rectly  so.  The  C(Hnmonwea]th 
of  Kentucky  is  not  a  citizen  within  the  mean- 
ing of  the  statute  authorising  the  removal  of 
causes  from  the  state  to  the  federal  court  on 
the  gnnmd  of  diversity  of  citizenship.  Chi- 
cago, 8t  Louis  &  New  Orleans  B.  S.  Go.  t. 
Commonwealth.  72  S.  W. 

For  the  reasons  Indicated,  the  judgment  Is 
reversed  for  proceedings  consistent  with  this 
opinion. 


KINO  V.  CREEKMOBE. 

(Gonri  of  Appeals  of  Kentucky.   Dee.  IT. 
IMS.) 

NXOUOCNCB-LIABILITT  Or  LESSOR  FOB  IN- 
JUBT  TO  BMFLOTA  OF  LBSSBB— AIJ.I- 
OATI0N8-8UPFICIEN0Y. 

1.  A  lessor  of  a  mill,  who  gives  possession 
and  control  thereof  to  the  lessee,  is  not  liable  to 
an  employd  of  the  lessee  for  failing  to  inspect 
and  keep  Ihe  same  In  a  reasonably  safe  condi- 
tion. 

2.  An  allegation  that  a  lessor  of  a  bolter 
knew  of  the  defective  condition  thereof,  or,  by 
Uie  exercise  of  ordinary  care,  could  have  known 
of  it  at  the  time  it  was  leased,  merely  charged 
Chat  the  iMsor  was  negligent  In  failing  to  ez- 
crdas  ordinary  care  to  discover  the  defect  In 
the  boiler,  and  did  not  render  the  lessor  liable 
to  an  empKV^  of  the  lessee  for  Injaries  snstaln- 
«d  by  reason  oC  the  explosion  of  the  boiler. 

Appeal  from  Olzcuit  Oourt,  Whitley  Comi- 
ty. 

"To  be  offldally  reported.** 

Action  by  Jobn  King  against  W.  B.  CreA- 
more.  rnm  a  judgment  tm  defendant, 
plaiDtlff  appeala  AfQrmed. 

Tye  ft  Denham  and  Sharp  &  Siler,  tot  ap- 
pellant O.  H.  Waddle  and  K.  D.  Perkins, 
for  appellee. 

^JT 1*  8m  landlord  ud  Tenant.  voL  MK  Ont.  Di»  I 
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PATNTESt,  J.  The  appellee.  Cteekmora, 
owned  a  sawmill,  and  he  leased  It  to  EUram 
Warren,  who  operated  It  as  lessee.  The  ap- 
pellant was  an  employ^  of  Warren  in  run- 
ning the  mill,  and  while  in  the  line  of  his 
duty  the  boiler  exploded.  Inflicting  serious  in- 
jury upon  him,  and  to  recover  damages  this 
action  was  brought  against  Creekmore  alone. 
In  addition  to  the  above  facto.  It  Is  averred 
in  the  petition  that  the  boiler  was  defective, 
and  was  known  by  the  defendant  to  be  so, 
or  he.  by  the  exercise  of  ordinary  care,  could 
have  known  of  Ito  dangerous  and  defective 
condition;  and  that  it  was  his  duty  to  Inspect 
the  boiler,  and  keep  It  In  a  reasonably  safe 
condition.  The  court  sustolned  a  demurrer 
to  the  petitloQ.  An  amended  petition  was 
filed.  In  which  it  Is  averred  that  the  plaintiff 
was  Injured  on  the  14th  day  of  March,  1002; 
that  the  mill  was  leased  to  Warren  to  enable 
him  to  at  once  manufacture  Iuml)er;  that, 
after  the  mUl  was  leased  to  blm,  he  moved  it 
from  defendant's  premises,  and  used  It  about 
two  weeks  before  the  explosion  occurred; 
that  at  the  time  the  mill  was  delivered  to 
Warren  defendant  knew  of  the  defective  and 
dangerous  condition  of  the  boiler,  or  by  the 
exercise  of  ordinary  care  could  have  known 
It  The  averments  In  the  original  petition 
that  defendant  knew  of  the  dangerous  and 
defective  condition  of  the  boiler,  or  by  the 
exercise  of  ordinary  care  could  have  known 
of  It.  and  that  it  was  his  duty  to  Inspect 
and  keep  it  in  a  reasonably  safe  condition, 
did  not  state  a  canse  of  action.  The  mil! 
was  removed  from  defendant's  premises  and 
his  control.  He  had  nothing  to  do  with  the 
employment  of  the  plaintiff,  nor  had  he  coa- 
trol  of  him  In  the  performance  of  bis  duties. 
The  relation  of  master  and  servant  did  not 
exist  If  It  did  not,  then  the  defendant  cer- 
tainly was  not  under  a  duty  to  Inspect  the 
boiler  and  keep  It  In  a  reasonably  safe  con- 
dition. Central  Coal  &  Iron  Co.  v.  Grlder's 
Adm'r  (Ky.)  74  a  W.  1058.  That  was  the 
duty  of  Warren,  the  master,  who  employed 
the  plaintiff.  The  original  petition  was  based 
upon  the  theory  that,  as  defendant  owned 
the  mill,  though  be  bad  leased  it  and  given 
possession  and  control  of  It  to  Warren,  he 
was  under  the  same  responsibility  as  be 
would  have  been  bad  he  retained  and  operated 
It  and  employed  plaintiff.  There  is  no  rule 
of  law  upon  which  to  base  a  recovery  on  such 
a  state  of  facts.  In  some  cases  a  recovery 
may  be  bad  by  a  servant  against  one  be- 
tween whom  and  himself  the  relation  of 
master  and  servant  does  not  exist  There  is 
a  variety  of  such  cases.  It  may  be  profltoble 
to  call  attention  here  to  some  of  tiiem.  In 
Bright  V.  Barnett  &  Record  (Wis.)  60  N.  W. 
418,  20  L.  R.  A.  524,  the  defendant  was  en- 
gaged In  building  an  elevator  for  grain,  and 
contracted  with  a  fire  extinguishing  company 
to  construct  a  fire  extinguishing  apparatus. 
The  defendant  was  to  furnish  the  staging 
that  the  men  employed  by  the  flre  extin- 
guishing company  would  need  In  perform- 
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Ing  the.  woi-k.  The  staging  was  defective, 
and  it  bt^ke,  resulting  In  the  death  of  one 
of  the  men  engaged  In  the  work.  In  that 
case  tbe  defendant  undertook  to  furnish  the 
staging  necessary  to  be  used  by  the  con- 
tractor and  employes.  A  recovery  was  al- 
lowed, Inter  alia,  upon  the  ground  that  the 
defendant  had  Impliedly  Invited  deceased  to 
walk  on  the  staging  while  he  was  doing  his 
work.  In  Mulcbey  r.  Methodist  Religious 
Society,  etc.,  125  Mass.  487,  on  an  analogous 
state  of  facts,  the  court  held  tbere  could  be 
a  recovery,  because  the  society  had  In  effect 
invited  and  induced  the  injured  party,  an 
employ^  of  one  who  had  contracted  to  do 
certain  painting  on  its  church,  to  go  upon 
dangerous  and  defective  staging  which  it 
had  procured  to  be  erected  for  the  aae  of  the 
contractor  and  his  employSs  in  performing 
the  worlp  under  the  contract  In  Ford  v, 
Crigler.  etc.  (Ky.)  74  S.  W.  661,  it  appeared 
that  the  defendant  owned  a  building  the  top 
floor  of  which  was  used  for  storage  purposes. 
An  elevator  was  In  use  In  the  building  for 
their  customers  and  their  employ&s  In  stor^ 
ing  and  removing  property  therefrom.  It 
was  defective,  and  as  a  consequence  an  em- 
ployg  of  an  expresunan,  while  loading  goods 
In  the  elevator,  was  injured.  The  court,  in 
effect,  held  tliat  defendants  were  In  the  pos- 
session and  control  of  the  building:  that  the 
employ^  was  there  by  defendant's  invita- 
tion, express  or  implied;  that  It  was  their 
duty  to  keep  the  premises  In  a  reasonably 
safe  condition;  and,  if  the  Injury  resulted 
from  the  failure  to  exercise  such  care,  they 
were  liable  in  damages  therefor.  The  prin- 
ciple of  law  upon  which  that  case  rested 
does  not  apply  to  the  facts  of  this  case.  The 
amended  petition  supplements  the  original 
petition  with  the  averment  that  the  defend- 
ant knew  of  the  defective  and  dangerous 
condition  of  tbe  holler,  or  by  the  exercise  of 
ordinary  care  could  have  known  of  it  at  the 
time  it  was  leased.  It  will  be  observed  that 
it  Is  not  averred  that  defendant  knew  (with- 
out the  alteniatlve  statement  that  by  the  ex- 
ercise of  ordinary  care  he  could  have  known) 
of  the  defective  and  dangerous  condition  of 
the  boiler  when  leased  to  Warren;  therefore 
there  Is  no  charge  that  he  was  guilty  of  act- 
ing in  bad  faith.  Taking  the  alternative 
averments,  In  the  light  of  the  rule  that  a 
pleading  must  be  construed  strongly  against 
the  pleader,  the  only  charge  Is  that  defend- 
ant was  guilty  of  negligence  In  falling  to  ex- 
ercise ordinary  care  to  discover  the  defect 
in  the  boiler.  Can  that  averment  be  the 
foundation  of  a  cause  of  action?  It  would 
certainly  not  show  a  breach  of  the  defend- 
ant's contract  of  . lease.  He  did  not  guaran- 
ty that  he  hod  exercised  care  to  discover  a  de- 
fect In  the  boiler,  and  that  he  had  failed  to 
find  It.  If  he  made  no  false  representations 
as  to  the  condition  of  the  boiler,  no  cause  of 
action  would  exist  in  favor  of  the  lessee  on 
the  contract.  If  a  cause  of  action  could  only 
arise  on  the  contract  In  tevor  of  the  lessee 


for  a  breach  of  it  by  reason  of  fraudulent 
representations  as  to  the  condition  of  the 
boiler,  certainly  nothing  less  than  a  fraudu- 
lent representation  to  the  lessee  could  give  a 
cause  of  action  to  an  employ^  who  was  nei- 
ther a  party  nor  privy  to  the  contract.  In 
Loaee  v.  Clute,  51  N.  T.  494,  10  Am.  Rep.  638. 
It  was  held  that  the  manufacturer  of  a  steam 
boiler  Is  answerable  only  to  his  employer 
for  any  want  of  care  or  skill  In  the  construc- 
tion thereof;  that,  after  tbe  boiler  had  been 
completed  and  accepted  by  the  employer, 
who  had.  the  exclu^ve  ownership,  manage- 
ment, and  conduct  of  it,  the  manufacturer 
is  not  liable  for  an  injury  done  to  a  third 
person  by  an  explosion  occurring  In  conse- 
quence of  the  defective  constructlOD  of  tbe 
boiler.  To  the  same  effect  are  the  cases  of 
Curtin  T.  Somerset,  140  Pa.  70,  21  AtL  244, 
12  L.  R.  A.  322,  23  Am.  St  Rep.  220;  Necker 
V.  Harvey,  49  Mich.  617,  14  N.  W.  503.  Had 
there  been  fraudulent  representations  as  to 
the  condition  of  the  Ijoiler,  then  the  ques- 
tion would  have  arisen  that  was  Involved 
In  Lewis  V.  Terry,  111  Cal.  39,  43  Pac.  398,  31 
L.  R  A.  220,  52  Am.  St  Rep.  148.  In  that 
case  it  was  held  that  when  one  sells  or  fur- 
nishes an  article  wlilch  Is  actually  unsound 
and  dangerous,  but  which  he  believes  to  be 
safe,  and  warrants  accordingly,  be  Is  not 
lloble  for  injuries  resulting  from  the  de- 
fective or  unsafe  condition  to  a  person  who 
was  neither  a  party  to  tbe  contract  with  him 
nor  one  for  whose  benefit  tbe  contract  was 
made.  But  the  court  also  held  that  one  wbo 
sells  an  article  which  he  knows  to  t>e  dan- 
gerous because  of  concealed  defects,  without 
notice  of  its  nature  and  qualities,  commits  a 
wrong  Independent  of  the  contract,  and  Is 
liable  under  tbe  law  of  torts  to  any  other 
person  who  Is  not  himself  at  fault  thougli 
not  In  privity  of  contract  with  tilm,  for  any 
Injury  which  may  reasonably  be  contemplat- 
ed as  likely  to  result,  and  which  does  in  fact 
result  therefrom.  If  the  latter  doctrine  Is 
correct— and  we  do  not  express  any  opinion 
on  the  question— 'the  facts  of  this  case  do  not 
authorize  its  application.  What  the  court 
means  by  fraudulent  representations  are 
such  statements  as  a  party  makes  with  a 
knowledge  that  Ihey  are  not  true. 
The  Judgment  la  atUrmed. 


CUMBERLAND  &  O.  V.  H.  GO.  T.  SHELBT- 
VILLS;  B.  &  O.  B.  00.  et  al. 

(Coort  of  Appeals  of  Kentucky.    Dee.  16. 

1803.) 

STATTTB  OP  FRAUDS— CONTRACT  FOR  SALK 
OP  RBAL  ESTATES-VALIDITY. 

1.  Ad  option  agreement  (or  the  sale  of  the 
shares  of  capital  stock  by  the  individnal  stock- 
holders of  a  railroad  corporation,  and  a  snbse- 
qneot  agreement  for  the  sale  of  the  roadbed, 
rolling  stock,  and  other  property  of  the  corpora- 
tion, are  independent  transnctions. 

2.  A  parol  agreement  for  the  sale  by  a  rail- 
road corporation  of  Its  roadbed.  rolIlDg  stock, 
and  other  property,  being  an  agreement  for  the 

Digitized  by  Google 


Ky.)  CUMBERLAND  4  O.  V.     00.  t.  SHELBYVILUB,  B.  4  O.  R.  CO.  091 


Mile  of  real  estate,  is  void,  within  the  statute 
of  frauds. 

3.  A  reBoIntlon  adopted  by  the  dlrecton  and 
stockholders  of  a  railroad  corporation  declaring 
their  willingaess  to  sell  the  roadbed,  rolllns 
stock,  and  the  other  corporate  itropertr  at  a 
fixed  price,  and  empowering  liie  presioent  of 
the  corporation  to  consummate  the  sale,  though 
entered  on  the  records  of  the  corporation,  did 
not  constitute  a  valid  contract  for  the  sale  of 
real  estate,  within  the  statute  of  frauds. 

Appeal  ttom  CSrcDit  Court,  Spencer  County. 

"To  be  officially  reported." 

Bill  tor  q>oclflc  performance  by  the  Cnm- 
l>ffllaiid  ft  Ohio  Valley  BtUIroad  Company 
ag^nit  the  Sbelbyrllle.  Bloomfleld  A  Ohio 
Railroad  Company  and  another'.  From  a 
Jndgmmt  dismissing  the  bill,  plaintiff  ap- 
peals. Affirmed. 

W.  W.  Thorn.  Gordon  &  Gordon,  ^nd  Dal- 
lam, Farnsley  &.  Means,  for  appellant.  Helm, 
Bruce  &  Helm,  Chas.  N.  Burch,  and  JL  0. 
wmis,  for  appelleea. 

O'REAR,  J.  This  Is  a  tmlt  by  the  Cumber- 
land &  Ohio  Valle;  Railroad  Company,  a  rail- 
road corporation,  against  the  SbelbyvlUe, 
Bloomfleld  &  Ohio  Railroad  Company  and 
the  LouiBTllle.&  Nashville  Railroad  Company 
for  the  Bpedflc  performance  of  an  alleged 
contract  of  sale,  by  which  plaintiff  claims 
that  the  Shelbyrllle,  Bloomfleld  &  Ohio  Rail- 
road Company  undertook  to  sell  to  It  (the 
Cnmberland  &  Ohio  Valley  Railroad  Com- 
pany) the  railroad  running  from  Shelbyrllle 
to  Bloomfleld,  formerly  known  as  the  North- 
cm  Division  of  the  Cnmber(fuid  4  Ohio  Rail- 
road, and  later  known  as  the  Shelbyrllle. 
Bloomfleld  &  Ohio  Railroad.  The  Loolsrlile 
&  Nashville  Railroad  Company  Is  made  a 
party  defendant  because  It  ia  now  the  owner 
of  the  property,  and  plaintiff  claims  that  it 
purchased  same  with  notice  of  the  existing 
contract  between  plaintiff  and  the  Shelby- 
rllle, Bloomfleld  &  Ohio  Railroad  Compauy. 
The  above-named  railroad  had  recently  been 
litirchased  at  a  foreclosure  sale  by  a  certnln 
syndicate  of  Its  bondholders,  of  whom  P.  B. 
Reed,  J.  Stoue  Walker,  A.  L.  Schmidt,  and 
others  were  members.  The  purchasers  or- 
ganized themselves  into  the  corporation,  tlie 
Shelbyvllle,  Bloomfleld  &  Ohio  Railroad  Com- 
pany, and  apportioned  to  themselves  shares 
of  6tock  in  proportion  to  their  respective  in< 
terests  as  former  bondholders.  Peter  Ar- 
lund,  a  promoter  and  broker,  conceived  the 
scheme  of  selling  this  property,  or  combining 
it,  with  other  properties.  Into  a  more  exten- 
sive and  profitable  railroad  system.  He,  with 
certain  associates,  organized  a  corporation 
called  the  Southern  Finance  &  Derelopment 
Company,  which  they  caused  to  be  incor- 
porated under  the  laws  of  West  Virginia. 
This  last-named  corporation  took  an  option 
upon  the  capital  stock  of  about  all  of  the 
stockholders  of  the  Shelbyrllle,  Bloomfleld  & 
Ohio  Railroad  Company.  The  option  prorld- 
ed  that  It  was  to  continue  tot  30  days  from 
its  date,  July  1,  1901,  but  that  it  might  be 


extended  15  days  longer  upon  the  payment 
of  fSOO  to  P.  B.  Reed  for  the  stockholders, 
but  It  must  be  accepted  in  writing  and  signed 
by  the  development  company  within  the  time 
allowed  by  the  contract,  "otherwise  it  is  con- 
sidered withdrawn."  It  provided  for  the 
payment  of  certain  claims  against  the  rail- 
road company,  and  for  tbe  payment  to  ttie 
stockholders  for  their  shares  of  stock  at  the 
rate  of  $600  per  share.  This  made  the  total 
consideration  a  little  over  |X20,000,  which 
was  to  be  paid  in  cash  upon  the  acceptance 
of  the  option.  Arlond  and  his  associates  or- 
ganized tbe  appellant,  Cumberland  &  Ohio 
Valley  Railroad  Company,  with  a  view  to  ul- 
timately taking  over  the  railroad  properties 
imder  the  option  named,  when  it  should  be 
accepted.  The  option  was  never  accepted. 
Nor  did  the  Southern  Finance  &  Development 
Company,  or  any  one  else  for  It,  pay  or  ten- 
der to  the  stockholders  of  the  Shelbyvllle, 
Bloomfleld  &  Ohio  Railroad  Company,  the 
purchase  money,  or  any  ofr  It.  A  few  days 
before  the  expiration  of  the  option  period  It 
was  discovered  that  at  least  one  of  the  Inter- 
ests represented  by  the  option  could  not  be 
transfeiTCd  within  the  time  covered  by  tbe 
option.  At  least.  It  was  so  considered  by  the 
parties.  It  was  then  attempted  to  executf 
the  agreement  by  an  actual  conveyance  of 
the  corporeal  property  (that  la,  the  railroad 
and  Its  rolling  stock  and  other  properties,  in- 
stead of  the  transfer  of  the  capital  stock),  the 
consideration  to  be  the  same  as  would  hare 
been  paid  for  the  capital  stock;  leaving  the 
purchase  price  to  be  distributed  among  the 
original  stockholders  according  to  their  In- 
terests. This  agreement  was  In  parol.  Ar- 
lund's  companies  bad  arranged  (so  he  claims) 
to  raise  the  purchase  money  ui>on  mortgage 
bonds  to  be  Issued  upon  the  property,  and  to 
be  negotiated  In  Philadelphia.  The  stock- 
holders of  the  Shelbyvllle,  Bloomfleld  &  Ohio 
Railroad  Company,  at  a  called  meeting, 
adopted  a  resolution  authorizing  and  empow- 
ering their  board  of  directors  to  execute  a 
deed  to  all  of  the  company's  property  to  tbe 
appellant  railroad  company  upon  the  pay- 
ment of  $126,878.67.  Tbls  resolution  was 
spread  upon  the  records  of  the  company,  and 
signed  by  the  chairman  of  tbe  meeting  and 
the  secretary.  Immediately  the  board  of  di- 
rectors of  appellee  company  adopted  a  reso- 
lution authorizing  and  empowering  their 
president,  P.  6.  Reed,  to  execute  and  deliver 
the  deed  refen-ed  to  upon  tlie  payment  in 
cash  of  the  consideration  named.  This  reso- 
lution was  adopted  at  a  meeting  of  tlie  board 
of  directors  at  which  a  quorum  was  present, 
and  was  spread  upon  the  minutes  of  the 
board's  meetings,  signed  by  the  president  and 
secretary.  The  deed  was  drawn,  signed,  and 
acknowledged  by  the  president  and  secretary 
of  the  grantor  corporation,  but  retained  in  the 
possession  of  its  president,  and  not  delivered. 
It  was  so  prepared  that  if  tbe  purchase  price 
was  paid  on  tbe  15tb  of  August,  1901,  In 
Phlladelplda,  where  the  representattrei  of 
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the  corporatlone  were  to  meet.  It  could  be  d«- 
livo^d  and  the  transaction  closed  wfthovt  de- 
lay. The  board  of  directors  of  appellant, 
Gumherland  &  Ohio  Valley  Kallroad  Oom- 
pany,  by  a  resolution  adopted,  authorized  the 
acceptance  of  the  deed  mentioned,  and  em- 
powered its  president,  Arluod,  to  negotiate 
necessary  loans  to  pay  the  purchase  price. 
Artund  failed  In  bis  negotiations.  The  pai> 
chase  price  was  not  paid,  nor  baa  It  ever  been 
tendered. 

The  question  is  whether  these  resolutions  al- 
togetha  satisfy  the  requirements  of  the  stat- 
ute of  frauds  and  perjuries,  that  a  contract 
respecting  the  sale  of  real  estate,  or  some 
memorandum  thereof,  must  be  tn  writing, 
and  signed  by  the  parties  to  be  charged.  The 
court  Is  of  the  opinion  that  the  option  agree- 
ment for  the  sale  of  the  shares  of  capital 
stock  by  the  Individual  stockholder  of  the 
ShelbyTlile,  BloomSeld  &  Ohio  Railroad  Com- 
pany was  an  entirely  independent  transac- 
tion from  the  proposal  to  sell  the  railroad,  so 
far  as  the  corporation  was  concerned.  It 
could  have  no  effect  whatever  upon  the  title 
of  the  corporation  to  Its  property.  The  stib- 
sequCTt  agreement  between  the  president  of 
the  railroad  company  proposing  to  buy  the 
property  in  question  (that  is,  the  roadbed, 
rolling  stock,  etc.)  and  the  president  of  the 
railroad  company  proposing  to  sell  It,  was  a 
proposition  In  parol  regarding  the  sale  of  real 
estate,  and,  not  behig  In  writing,  was  not 
obligatory  upon  dther  party.  It  was,  of 
course,  competent  for  the  parties  to  have  exe 
cuted  it  by  writing  subsequently  signed  and 
delivered.  It  is  claimed  for  the  appellant 
that  this  was  done.  In  the  matter  of  the  mak- 
ing of  the  entries  upon  the  records  of  the  re- 
spective corporations  above  referred  to,  and 
the  signing  and  acknowledging  of  the  deed 
by  the  vendor  corporation,  but  which  was  re- 
tained in  the  possession  of  Its  president  until 
such  time  as  the  purchase  money  should  be 
paid.  'J'o  constitute  a  valid  contract  for  the 
sale  of  real  estate,  it  Is  essential  that  the  par- 
ties to  it  (the  vendor  and  the  vendee)  should 
have  agreed  upon  the  terms  and  the  property 
concerned;  that  this  agreement  should  have 
been  reduced  to  writing,  and  should  have 
been  signed  by  the  party  to  be  bound  there- 
by: and  that  the  contract  so  signed  should 
have  been  delivered  A  resolution  adopted 
on  the  part  of  the  directory  or  at  a  stock- 
holders' meeting  of  a  corporation  declaring 
their  willingness  to  sell  the  corporate  prop- 
erty at  a  certain  figure,  and  empowering  tbe 
president  to  consummate  tbe  sale  by  execut- 
ing and  delivering  the  necessary  deed,  will 
not  Alone  be  a  contract  of  sale.  It  is  so  far 
an  unexecuted  purpMe  or  Intention  to  sell. 
Tt  is  no  more  a  contract  of  sale  than  would 
hare  been  a  power  of  attorney  executed  by 
the  ovner  to  an  attorney  in  tact,  clothing  him' 
with  authority  to  make  a  conveyance  of  the 
properly  upon  tbe  satisfaction  of  certain  con- 
ditions. It  was  only  an  Investiture  of  the 
president  erf  the  company  with  legal  author^ 


ity  to  make  a  valid  contract  of  sale,  which  he 
otherwise  did  not  have.  The  parties  were 
left  in  precisely  the  same  attitude,  so  far  as 
having  contracted  with  each  other  Tas  con- 
cerned, as  they  were  when  tbe  presidents  of 
the  two  companies  bad  respectively  agreed 
with  each  other  In  parol  upon  the  terms. 
Th^  was  no  time  when  the  Sbelbyvllle, 
Bloomfield  &.  Ohio  Ballroad  Company  was 
legally  bound  to  convey  Its  inx>perty  to  tbe 
Cumberland  &  Ohio  Yalley  Ballroad  Com- 
pany. All  that  the  parties  undertook  to  do 
in  their  effort  to  close  that  transaction  vas 
voluntary,  and  fell  short  of  becoming  obliga- 
tory as  a  contract,  executed  or  otherwise. 

The  judgment  of  tbe  circuit  court  dismiss- 
ing appellant's  bill  for  a  specific  execution  of 
the  alleged  contract  concerning  the  sale  of 
the  property  of  the  appellee  corporation, 
Bbelbynile,  Bloomfield  &  Ohio  Ballroad  Com- 
pany, most  be  afflnned. 

BAIX  V.  BAMSBT. 
(Court  of  Appeals  of  Kentucky.  Dee.  16; 
190S.) 

aOHESTBAD— ABANDONICBNT— SDFTICIENCT 
OF  BVIDBNGB. 

1.  An  owner  of  a  homestead  purchased  othv 
lapd,  and  took  possession  thereof  and  occupied 
it  with  his  famuy,  with  the  Idea  that  he  could 
sell  it  for  an  advance.  Later  the  purchase  was 
canceled  by  mutual  consent.  When  he  left  bii 
homeatead,  it  was  his  intention  to  rstom  as 
soon  as  he  could  dispose  of  the  other  land.  He 
left  his  son-in-law  in  possession,  and  also  a  con- 
siderable amount  of  his  faoustiu^  goods  and 
personal  propertj.  Seld  not  to  show  that  ha 
abandoned  bis  homestead. 

Appeal  from  Circuit  Court,  Laurel  Coun- 
ty. 

"Not  to  be  ofiBcially  rq^orted." 

Action  by  Nicholas  Ball  against  W.  B.  Bam- 
sey.  From  a  judgment  ot  dlamlssal,  idalntlff 
appeals.  Beveraed. 

Jaa.  SparkB,  tm  appellant  W.  B.  Bamsey, 
pro  ae. 

BUBNAM,  a  J.  Pilar  to  the  mh  day  of 
March,  1900^  tbe  appellant,  NIchoIai  BaU, 
had  owned  and  occupied  a  tract  of  about  140 
acres  of  land,  of  less  value  than  11,000,  at  a 
homestead,  for  mm  than  80  yean.  On  that 
day  be  omtracted  to  purchase  from  Gotlelb 
Byser  a  house  and  abodt  20  acres  of  land, 
several  miles  distant  from  Us  home,  at  the 
agreed  price  of  9900,  and  shortly  thereafter 
he  took  possession  of  and  occupied  the  place 
bought  of  Byser  with  hie  family.  On  tbe' 
10th  day  of  July,  1900,  the  appellee,  W.  B. 
Bamsey,  as  surrlTlng  partner  of  Bandel  & 
Bamsey,  procured  tbe  sheriff  of  Laurel  coun- 
ty to  levy  an  execution  In  bis  favor  on  tbe 
140-acre  tract  of  land  to  satisfy  an  execution 
which  Issued  In  his  favor  from  the  drcult 
court  clerk's  office  of  Laurel  county.  Tbe 
sheriff  advertised  the  sale  of  tbe  140  acree  to 
satisfy  this  execution.  Thereupon  appellant, 

f  L  8m  HomMtasd,  Vrt.  ff,  OtnU  Dls-  tt  K 
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Ball.  iDstlttited  tills  suit  both  against  the 
plaintiff  and  L.  B.  McHargue,  the  sheriff,  for 
an  inJunctloD  reetralnlDg  the  sale  of  tiie 
property  under  the  execntion,  npoo  the 
ground  that  It  was  his  homestead,  and  ex- 
empt from  leT7  or  sale.  The  clrcnlt  Judge 
dismissed  plaintiff's  petition,  and  he  has  ap- 
pealed. 

Appellant  testified  that  he  had  paid  nothing 
upon  the  place  purchased  of  Ryser;  that  h« 
bought  it  with  the  Idea  that  he  could  "fix 
it  up,"  and  In  a  sbott  time  sell  It  for  an  ad- 
vance; but  that  he  had  been  disappointed 
In  this  respect,  and  after  the  levy  of  de- 
fendant's execntion  his  trade  with  Syser  had 
been,  by  mutual  consent,  canceled,  and  be 
bad  taken  bis  property  back.  He  also  testi- 
fied that,  at  the  time  he  left  his  homestead. 
It  was  his  intention  to  return  to  It  In  a  short 
time,  or  as  soon  as  be  could  dispose  of  the 
property  purchased  from  Ryser;  that  be  left 
bis  son-in-law  In  possession,  and  also  a  con- 
siderable amount  of  his  household  goods  and 
pertonal  property.  Hla  testimony  Is  corrobo- 
rated both  by  Ryser  and  his  son-in-law,  and 
Is  uncontradicted.  In  our  opinion,  these 
facts  do  not  show  that  plaintiff  had  abandon- 
ed bis  homestead.  Collins  v.  Gibson  (Ky.) 
M  8.  W.  946;  Summers  t.  Sprlgg  (Ky.)  3S  8. 
W.  1038;  and  Cincinnati  Warehouse  Tobacco 
Gb.  T.  Thompson,  105  Ky.  627,  40  8.  W.  446, 
The  facts  in  this  case  do  not  bring  It  within 
tlie  decision  of  Garrison,  etc.,  v.  Penn  Bros. 
(Ky.)  68  8.  W.  14.  relied  on  by  appellee. 

For  reason  Indicated,  the  judgment  Is  re- 
versed, and  cause  remanded  (or  proceedlngB 
consietettt  with  this  opinion. 


U>DISVILIJD  *  N.  B.  GO.  T.  SULLtTAlTB 
ADM'R. 

(Conrt  of  .&4ipaBls  of  Kentucky.   Dee.  18, 

1908.) 

'*Not  to  be  officially  reported." 
Petition  for  modlflcation  of  opinion.  Orei^ 
rated. 

For  former  opinion,  see  76  8.  W.  S26. 

B.  D.  Warfleld,  for  appellant  C.  J.  Wsd- 
din  and  Jidason  ft  Wickiure,  fbr  ivpellee; 

HOBSON,  J.  On  the  return  of  the  case  to 
the  circuit  court,  tbe  defendant  may  be  al- 
lowed to  amend  its  attawer,  If  it  desires  to 
do  so. 

FeUUiui  foff  modification  uverniled. 

RAMSUX  T.  KEITH'9  ADITR  et  at 
fCout  of  AppmU  of  Kentnckj'   Dec.  18, 
1908.) 

URB  TO  OBJKCT— WAIVER. 

1,  Under  Code,  85,  proTidins  that  tbe  ac- 
tion of  a  person  under  disability  most  be 
tffonght  by  his  guardian  ad  litem,  an  appeal  by 
an  Infant  most  oe  taken  by  such  guardian,  and 
not  In  bU  own  name. 

2.  OIv.  Oode,  I  9^  provides  that  a  special  de> 
nntrer  Is  an  objection  which  shows  that  plain- 
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tiff  has  no  legal  capacity  to  soe.  Section  118 
provides  that  a  party  may,  by  an  answer  or 
other  pleading,  make  the  objection  mentioned 
In  secuoD  92,  the  existence  of  which  ia  not 
shown  by  the  pleading  of  his  adversary,  and 
that  a  failure  to  do  so  la  a  waiver.  Held,  that 
where  an  infant  improperly  appealed  in  his  own 
name,  instead  of  by  his  guardian  ad  litem,  bat 
no  objection  was  made  oefore  sabmisslon,  or 
before  a  motion  to  affirm  as  a  d^y  case,  the 
objection  was  waived. 

Appeal  from  Circuit  Court,  Fayette  County. 

"Not  to  be  officially  reported." 

Suit  between  U  J.  Ramsey  and  Lilly 
Keith's  administrator  and  others.  From  the 
Judgment,  the  former  appeals.  Petition  to 
dlsmtes  appeal.   Pstltlon  overruled. 

Z.  Gibbons  and  O.  B.  Ambrose,  (or  appel- 
lant L.  J.  Moore,  for  appellees. 

HOBSON,  J.  Tbe  appeal  in  tlils  ease  was 
prosecuted  by  tbe  infant  L,  J.  Ramsey.  In 
his  individaal  name  only.  By  section  85  of 
the  Code,  the  appeal  shonid  have  been  prose- 
cuted in  the  name  of  tiie  Infftnt  by  his  gnard- 
lan  ad  litem.  If  objection  bad  been  diade 
before  submission,  tbe  Irregularity  might 
have  been  corrected,  tot  ordinarily  tbe  court 
will  not  dismiss  an  Infants  case  because  of 
an  Irregularity  such  as  this,  but  will  allow 
the  proper  correction  to  be  made.  But  no 
objection  was  made  before  snbmlsston  or  the 
motion  to  affirm  as  a  d^y  ease,  and  tbe 
case  was  beard  on  tbe  merits  on  this  motion. 
Tbe  fact  that  appellant  had  no  capacity  to 
sue  was,  under  the  Code,  only  matter  of 
abatement  (Civ.  Code,  tl  92,  118),  and  this 
was  waived  by  submission  on  tbe  merits. 
After  trying  his  fortunes  on  the  motion  to 
affirm  as  a  delay  case,  and  there  losing,  ap- 
pellee cannot  raise  tiie  question  that  appel- 
lant has  not  capacity  to  sue.  Sucb  defenses 
must  be  presented  at  the  threshold,  or  are 
waived.  Warfleld  v.  Gardner's  Adm'r,  79 
Ky.  588. 

Tbe  petition  is  overruled. 

LOniSYILLB  ft  N.  R.  CO.  v.  BROOKS  et  al. 
(Court  of  Ai^ala  of  Kentucky.   Dec.  18, 
1908.) 

BAIIiROAD-FARSI  CROSSINO—RiaHT  OF  LAND- 
OWNBIWCRISDICTION— AP- 
^BAt^BVrDBNCB. 

1.  Where  evidence  is  conflicting,  the  finding 
of  the  trial  court  will  be  sustained. 

fi.  Where  a  railroad  company  has  maintained 
a  farm  crossing  35  years  because  its  charter 
directed  It,  and  successive  owners  have  used  it 
daring  that  time  under  claim  of  right,  and  it  la 
Indispensable  to  tiie  beneficial  use  of  the  land, 
tbe  present  owner  Is  entitied  to  Its  mainte- 
nance as  a  right. 

S.  A  circuit  court  has  jnrisdiction  to  compel 
a  railroad  company  to  replace  a  farm  crossuig 
to  whicA  the  owner  of  the  land  is  entitled,  a 
jndgment  for  damages  not  affording  adequate 
relief, 

4.  A  party  cannot,  on  appeal,  question  the 
ownership  of  land  as  alleged  m  the  petition 
and  not  denied  in  the  answer. 

5.  Evidence  held  to  show  that  complainants  In 
an  action  to  compel  a  railroad  company  to  re- 
place a  crossing  were  the  owners  of  the  land. 
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Appeal  ttom  Circalt  Court.  Bullitt  County. 

"Not  to  be  officially  reported." 

Action  by  Josepb  Brooks  and  another 
against  the  Louisville  &  Nashville  Railroad 
Company  to  compel  It  to  replace  a  farm 
crossing,  and  for  damages.  From  a  Judg- 
ment In  favor  of  complainants,  defendant  ap- 
peals. Affirmed. 

Falrleigb,.  Straus  &  Eagles,  for  appellant 
Cfaapece  ft  Halstead,  for  appellees. 

NUNN,  J.  Appellant  owns  and  operates  a 
line  of  railway  running  through  Bullitt  coun- 
ty. The  road  passes  through  a  tract  of  land 
which  at  the  time  of  Its  construction  (1853) 
was  owned  by  W.  S.  Brooks,  the  father  of  ap- 
pellees, and  contained  about  450  acres.  In 
accordance  with  the  requirementa  of  appel- 
lant's charter,  a  farm  crossing  was  made  to 
connect  the  tracts  thus  divided.  W.  S. 
Brooks  died  in  the  year  ISM,  and  this  450 
acres  of  land  was  divided  between  his  two 
sons  and  a  daughter.  The  northern  tract  fell 
to  W.  W.  Brooks,  the  middle  tract  to  appel- 
lee Josepb  Brooks,  and  the  southern  tract 
fell  to  appellee  Anna  B.  Johnston.  This  cross- 
ing made  by  appellant  was  situated  near  the 
line  between  W.  W.  Brooks  and  appellee 
Joseph  Brooks;  appellant  claiming  that  It 
was  on  the  land  of  W.  W.  Brooks,  and 
appellees  contending  that  it  was  on  the  land 
of  appellees.  Upon  this  issue  much  proof 
was  heard,  and  the  lower  court  decided  that 
appellees'  contention  was  correct  The  ap- 
pellant in  the  year  1889  constracted  another 
track,  making  a  double  track  through  Bullitt 
county;  and  at  that  time  It  took  up  or  remoT< 
ed  this  farm  crossing  without  the  consent 
and  over  the  objection  of  appellees,  thereby 
preventing  them  from  passing  from  their 
lands  on  the  west  side  of  the  roads  to  the 
lands  on  the  east  side,  except  at  times  that 
they  were  permitted  to  pass  through  the 
farms  of  adjoining  landowners,  when  they 
could  do  BO  without  injury  to  crops  or  the 
lands.  This  condition  of  affairs  continued 
until  March,  1001,  when  appellees  brought 
this  action  to  compel  appellant  to  restore 
this  crossing  and  to  maintain  same,  and  for 
$1,500  damages  for  the  length  of  time  they 
were  deprived  of  the  use  and  benefit  of  it 
The  lower  court  granted  the  prayer  of  the 
petition,  and  directed  appellant  to  replace 
this  crossing:  fixing  a  time  in  the  future 
by  which  the  crossing  was  to  be  comple'ted, 
and  also  adjudging  that  appellees  recover 
$300  in  damages  for  the  Injury  in  being  de- 
prived of  the  use  of  this  crossing  from  1889 
to  the  beginning  of  their  action. 

Appellant  asks  a  reversal  for  several  rea- 
sons: (1)  Because  the  crossing  removed  by 
It  was  not  on  the  lands  of  appellees.  (2)  The 
court  should  not  have  entertained  Jurisdic- 
tion of  the  case,  for  it  bad  no  power  to  ad- 
Judge  a  restoration  of  the  crossing.  That 
appellees'  only  remedy  was  a  suit  for  dam- 
ages.  (8)  That  appellee  Joseph  Brooks  had 


no  rigbt  to  a  Judgment  for  the  restxvatlfm  of 

the  crossing,  because  he  was  only  a  tenant 
from  year  to  year  of  bis  oo-appellee.  and  was 
only  entitled  to  sue  for  damages  done  to  his 
right  of  possesion  for  the  fint  year. 

Considering  appellant's  reaeona  for  reversal 
in  the  order  named: 

The  evidence  was  very  conflicting  on  the 
question  as  to  whether  or  not  the  crossing 
was  on  the  land  of  appellees  or  W.  W. 
Brooloi.  There  was  suffidient  evidence  to  aua- 
tatn  the  court's  flndln^  that  it  was  on  tbe 
land  of  appellees. 

Tbe  court  was  right  under  the  evidence  In 
this  case.  In  entertaining  Jurisdiction  and  ad- 
Judging  a  restoration  of  tbe  crossing.  To 
deny  this  power  would  have  left  appellees 
without  complete  and  adequate  relief. 

The  proof  shows  that  this  crossing  was 
made  and  maintained  by  the  appellant  for  35 
years,  not  as  an  act  of  grace,  but  because 
Its  charter  directed  It  and  that  aK>ellees 
from  the  year  1854  to  the  time  of  Its  re- 
moval, In  1889,  had  used  this  crossing,  not 
by  permission,  but  under  a  claim  of  right 
3  Elliott  on  Railroads,  fi  1140.  says:  "It  seems 
to  be  well  settled  that  a  landowner  oiay 
acquire  a  private  crossing  over  a  railroad 
right  of  way  by  adverse  user.  Tbe  right  to 
acquire  a  crossing  In  this  way  has  been 
declared  In  a  number  of  cases.  Thus,  where 
a  crossing  was  used  continuously  for  49  years, 
and  no  effort  was  made  by  the  railroad  to 
discontinue  it  H  was  lield  that  the  railroad 
was  liable  for  its  maintenance.  Twenty 
years'  user  has  been  held  sufficient  to  ac- 
quire the  right  of  a  private  crossing,"  etc. 
Many  decisions  of  this  court  hold  that  15 
years'  uninterrupted  use  of  a  passway  un- 
der a  claim  of  rigbt  raises  the  presumption 
of  a  grant  Under  the  facts  of  this  case, 
this  right  of  passway  or  crossing  belonged  to 
appellees.  It  was  appurtenant  to  their  land, 
and  was  Indispensable  to  tbelr  enjoyment 
and  beneficial  use  of  their  lands.  They  can- 
not derive  any  enjoyment  or  benefit  from 
that  which  Is  absolutely  theirs,  except  by  tbe 
restoration  of  this  crossing.  It  is  true,  the 
appellees  might  waive  their  right  to  the 
crossing,  and  sue  for  the  damage,  as  author- 
ized by  appellant's  charter.  But  certainly 
this  proTision  of  the  charter  does  not  de- 
prive the  appellees  of  tbe  right  to  elect  to 
sue  for  and  recover  that  wfalcb  belongs  to 
them. 

The  appellant  is  not  In  a  position  to  re- 
ceive any  benefit  from  Its  third  objection  to  < 
the  action  of  the  lower  court  for  the  rea- 
son that  appellees  alleged  In  their  petition 
that  they  were  the  owners  of  this  land  (de- 
scribing It),  and  appellant  did  not  deny  same. 
But  even  If  It  had  done  so,  the  proof  shows 
that  they  did  own  it— appellee  Johnston,  the 
fee:  and  Joseph  Brooks,  a  life  estate.  They 
both  swear  to  this.  She  has  the  legal  title 
of  record,  and  be  testifies  without  any  con- 
tradiction that  be  held  a  writing,  given  htm 
by  his  sister  and  co-appellee,  giving  to  bhn 
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tlie  poeaesrion  and  tbe  ate  of  thlg  land  dur- 
ius  blB  life. 

For  these  reawns,  the  Judgment  oC  khe 
lower  conrt  la  affirmed. 

BANK  OF  CUMBBBIAND  t.  SIMPSON. 

(Ooort  of  Appeal!  of  Kentucky-   I>ee.  11, 
1008.) 

JUDOMBNTS  —  CONCLU3IVKNB8S  —  OOLU'N 
BBAL  ATTACK-^CHOOIi  DISTKICTB 
— TRUSTEBS-POWBRS. 

1.  PoBsesiiion  of  a  schoolbouse  having  been 
taken  from  the  trustees  by  order  of  coart  np- 
poiuting  a  receiver  therefor,  the  tmstees  bad 
the  right,  aod  it  was  their  duty,  to  rent  a  anit' 
able  place  for  couducting  the  school. 

2.  An  assignee  of  a  schoolbouse  contractor 
sued  the  school-district  trustees,  asserting  a 
lien  against  the  schoolbouse,  and  obtained  a 
judgment  placing  the  property  in  the  hands  of 
a  receiver,  to  be  rented  to  pay  the  debt.  The 
receiver  rented  the  building  to  the  trustees, 
who  levied  a  tax  to  pay  the  rent.  Held  that, 
the  court  haTlng  acquired  Jurisdiction,  its  judg- 
ment was  not  void,  and  hence  could  not  be  col- 
laterally attacked  in  an  action  by  a  taxpayer 
to  enjoin  enforcement  of  the  tax  so  levied,  on 
the  ground  that  the  original  contract  for  build- 
iug  the  schoolbouse  was  unconstitutional. 

Ap])eal  from  Circuit  Court  Cumberland 
County. 

"Not  to  be  officially  reported." 

Action  by  the  Bank  of  Cumberland  agafnat 
B.  L.  Simpson.  FVom  a  Judgment  for  de- 
fendant, plalntlCf  appeals.  Affirmed. 

J.  E.  McMurtry,  for  appellant  Sandlge  & 
Sandlge,  for  appellee. 

PAYNTEB.  J.  The  appellant  sought  to 
enjoin  the  sale  of  some  of  Its  property  in  sat- 
isfaction of  a  tax  levied  by  'the  school  trus- 
tees of  a  district  of  Cumberland  county, 
claiming  that  the  levy  of  the  tax  was  Illegal, 
because  the  trustees  were  to  use  the  tax  col- 
lected, or  a  part  of  it.  to  pay  the  rest  of  the 
schoolbouse  for  the  use  of  the  common  school 
district  The  facts  out  of  which  the  contro- 
versy arose  are  as  follows:  The  schoolbouse 
tn  the  district  was  condemned  by  the  county 
superintendent  of  common  schools.  The 
tmatees  purchased  a  lot  and  entered  into  a 
contract  with  one  Baker  to  erect  a  school- 
house  for  the  district  and  to  make  other 
necessary  Improrements  connected  there- 
with, at  a  cost  of  something  over  $1,900,  but 
the  Indebtedness  thus  Incurred  exceeded  the 
income  and  revenue  for  that  year,  and  the 
assent  of  two-thirds  of  the  voters  had  not 
been  obtained.  Thereupon  Frank,  to  whom 
the  contractor  had  assigned  the  debt  insti- 
tuted an  action  in  the  Cumberland  circuit 
court  In  which  he  asserted  a  Hen  upon  the 
schooltaoose  for  about  $000  (the  balance  hav- 
ing been  paid),  and  asked  to  have  the  prop- 
erty sold  to  pay  his  debt  and.  If  that  could 
not  be  done,  to  have  It  placed  In  the  hands  of 
a  receiver  and  rented  until  the  inccone  aris- 
ing therefrom  would  pay  his  debt   The  court 
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udjudged  that  the  property  should  be  put  In 
tiie  bands  of  a  receiver,  and  directed  him  to 
rent  It  until  the  Income  derived  therefrom 
would  pay  the  debt  That  action  was 
against  the  trustees  in  their  corporate  char- 
acter. The  Judgment  was  rendered  in  ISdQ, 
and  no  appeal  was  prosecuted  from  It  Aft- 
er this  was  done,  the  school  district  bad  no 
building  in  which  to  have  the  common  school 
taught  Thereupon  the  trustees  rented  the 
school  building  tionx  Frank  (he  having  rented 
It  under  the  order  of.  court),  and  agreed  to 
pay  him  $250  for  the  use  of  it  for  a  certain 
time.  E^ank  agreed  with  the  trustees  that 
the  whole  amount  when  poid  (less  $20  which 
he  bad  paid  for  the  building  at  a  public 
renting),  should  be  applied  as  a  credit  upon 
the  debt  which  the  conrt  decided  should  be 
satisfied  by  the  rent  of  the  property.  There 
is  no  question  in  the  case  as  to  tlie  reason- 
ableness of  the  rent  which  the  trustees 
agreed  to  pay.  If  a  stranger  bad  rented  the 
schoolbouse  from  the  receiver  of  the  court 
at  f250,  tliat  amount  less  the  cost  ot  rent- 
ing, would  have  been  applied  by  the  court 
as  a  credit  on  Frank's  debt  which  the  court 
had  ordered  paid  wltii  the  rent.  The  court 
having  taken  from  the  trustees  the  posses- 
sion of  their  schoolbouse,  and  thus  prevented 
them  from  having  the  school  taught  tliereln. 
the  court  Is  of  the  opinion  that  the  trustees 
had  the  right  to,  and  it  was  their  duty  to, 
rent  a  suitable  place  for  conducting  the 
school  Doubtless  the  new  school  building 
was  the  most  available  and  desirable  build- 
ing in  the  district  for  that  purpose.  If  the 
school  building  had  been  burned  or  damaged 
so  It  could  not  be  used  for  school  purposes, 
there  certainly  can  be  no  doubt  but  what  the 
trustees  would  have  been  auth<»rized  to  pro- 
cure another  one  temporarily. 

The  real  question  in  the  case  is,  was  the 
Judgment  of  the  court  lu  placing  the  prop- 
erty In  the  hands  of  the  receiver,  void?  If 
it  is  void,  then  the  question  would  recur  aa 
to  the  right  of  the  trustees  to  levy  and  collect 
a  tax,  and  apply  it  to  the  payment  of  the 
debt  contracted  In  the  erection  of  the  school- 
house.  Under  the  law,  the  trustees  are  a 
body  politic  and  corporate.  cai>able  of  suing 
and  being  sued.  The  creditor  certain^  had 
the  right  to  go  Into  court  and  have  the  ques- 
tion adjudged  as  to  what  rights  he  had 
against  the  district  tot  the  claim  which  he 
asserted  for  erecting  the  Bchoolbouse.  The 
trustees  of  the  district  were  the  necessary 
and  proper  defendants  in  the  action.  So  we 
have  a  case  where  the  court  had  both  Juris- 
diction of  the  parties  and  subject  of  the  ac- 
tion, and  rendered  a  Judgment  which  has 
never  been  vacated,  modlfled,  or  reversed. 
If  any  criticism  can  be  made  of  the  Judg- 
ment, It  Is  becanae  it  Is  erroneous.  The 
claim  in  the  action  might  have  been  Invalid 
by  reason  of  a  statute  or  constitution,  but 
that  was  a  consideration  which  should  have 
Induced  the  court  to  have  rejected  It  The 
court  adjudged  that  it  was  a  valid  claim. 


Digitized  by  Google 


696 


77  80 UTU WJESTBBN  BBPOBTBB. 


(Ky. 


In  the  tqtinlon  of  the  court,  ttn  Judgment  t» 
not  ToM.  In  tbe  case  of  Bank  of  ColnmUa 
T.  Taylor  County  (Ky.)  66  8.  W,  4B1,  tbe 
question  arose  as  to  wfaethw  or  not  a  Judg- 
ment was  Told  wbicb  was  rendered  on  a 
debt,  tbe  creation  of  which,  it  was  dalmed, 
was  forbidden  by  section  167  of  the  Constl- 
tatlon.  The  court  held  that  the  Judgment 
was  condoaiTe  against  tbe  county,  and, 
amoi«  other  things,  said:  "The  Judgment 
against  the  county  Is  concloslTe  on  It  as  to 
the  Justice  of  the  debt.  That  Judgment  has 
not  been  appealed  from.  The  court  bad  Juris- 
diction of  tike  parties  and  the  subject-matter, 
and  no  defense  which  should  hare  been  as- 
serted there  can  be  relied  on  in  this  action, 
for  tbe  Judgment  Is  not  rold."  In  Hard- 
wicke,  etc.,  t.  Young  (Ky.)  62  S.  W.  10, 
the  court  held  that  a  Judgment  denying  the 
right  to  enjoin  a  tax  which  was  claimed  to 
have  been  levied  in  vlolatton  of  section  167 
of  the  Constltntion  was  a  bar  to  another  ac- 
tion where  the  same  relief  was  Bought,  al- 
though In  tbe  first  action  the  constitutloDal 
question  was  not  raised.  In  Arnold,  etc.,  t. 
Shields,  etc.,  6  Dana.  10,  80  Am.  Dec.  d60, 
thfe  court  said:  *'Bnt  if,  without  tbe  enact- 
ment of  1836  (Laws  Ky.  1830,  p.  601,  c.  410), 
be  [the  magistrate]  had  Jurisdiction  over  a 
suit  for  debt  on  a  claim  not  exceeding  fifty 
dollars,  the  fact  that  there  was  no  debt,  be* 
cause  the  statnto  under  the  sanction  of  which 
tt  alone  could  exist  was  void,  could  not  either 
oust  or  translate  the  Jurisdiction  to  decide 
whether  the  debt,  as  claimed,  was  due  or 
not  If  the  statute  be  unconstitutional,  he 
ought  to  have  so  decided,  and  consequently 
be  erred  in  rendering  a  Judgment  tor  plaln- 
tlff  in  the  warrant,  and  that  error  might 
have  been  corrected  by  an  appeal  to  the  dr- 
cult  court  But  if  he  had  no  Jurisdiction, 
hlB  Judgment  was  not  merely  erroneous— it 
was  void — and  a  ministerial  officer  might 
have  been  guilty  of  trespass  in  attempting 
to  enforce  it  by  execution.  Is  the  Judgment 
void?  We  think  not,  even  If  the  act  of  1836 
be  a  nullity.  A  Judgment  however  errone- 
ous. Is  not  void  merely  because  it  was  ren- 
dered on  a  void  claim.  It  can  never  be  void 
when  the  court  which  rendered  It  had  Juris- 
diction over  the  suit  brought  to  obtain  it 
and  a  right  to  decide  whether  the  demand  be 
legal  and  enforceable  or  not"  We  are  of 
tbe  opinion  that  section  184  of  the  Oonstltu- 
tlon  baa  no  bearing  on  the  question  under 
consideration:  Besides,  If  It  bad,  then  it 
should  have  controlled  the  action  of  the  court 
In  proceeding  to  place  the  property  In  the 
hands  of  the  receiver,  and,  as  that  Judg- 
ment Is  conclusive  of  the  question  therein  de- 
cided, the  section  mentioned  cannot  be  relied 
upon  to  sustain  this  proceeding.  For  the 
same  reason,  section  167  of  the  Constltntion 
is  not  available  for  that  purpose.  Tbe  court 
necessarily  adjudged  that  that  section  was 
no  harrier  to  the  enforcement  of  the  collec- 
tion of  Frank's  claim  through  the  court's  re- 
ceiver. If  we  hold  that  the  Judgment  Is 


void  by  reason  of  tbe  Kciloiui  of  Hw  Con- 
stltntion mentioned,  then  an  anomalous  con- 
dition would  «xlBt,  and  It  Is  lllustnited  by  a 
statMuent  of  what  conM  transpire.  Suppose 
this  court,  on  an  appeal  from  the  IVaiik  Judg- 
ment had  affirmed  It;  if  the  argument  of 
counsel  be  sound,  it  would  haVe  remained 
void,  because  tbe  constitutional  provtalons 
would  have  rendered  void  the  Judgment  of 
this  court,  if  they  did  that  of  tbe  drcnit 
court.  If  this  court  had  affirmed  tbe  Judg- 
ment it  would  have,  in  effect,  decided 
that  the  Oonstltutlon  did  forbid  the  pay- 
ment of  bunk's  claim  In  the  manner  wd- 
Judged  by  tbe  drenlt  court  Suppose  there 
was  a  change  in  the  iierBcmnel  of  the  Judges 
the  circuit  court  and  of  this  court  and 
tbe  incumbent  of  the  circuit  bench  should 
be  of  the  opinion  that  the  Constitution  did 
forbid  the  collection  of  Frank's  debt  In  the 
manner  adjudged  by  his  predecessor,  and  for 
that  reason  bold  the  Judgment  void,  and  this 
court,  by  reason  of  the  change  in  its  person- 
nel, would  affirm  the  Jad^ment  for  tbB  same 
reason  wblcOi  induced  tba  drcnit  court  to  ren- 
der it;  file  first  Judgment  would  not  be  de- 
clared void  because  the  court  which  ren- 
dered it  did  not  have  JurMIctlon  of  tbe  par> 
ties  and  subject-matter,  but  because,  In  the 
opinion  of  tbe  Incumbents  of  the  Judicial  po- 
sitions, their  predecessors  rendered  erroneous 
Judgments  If  this  conhl  be  done,  tbn« 
would  be  no  stability  in  Judgments  of  courts. 
The  mere  statement  of  the  supposed  cases 
answers  the  argument  of  counseL 
The  Judgment  Is  affirmed 


TOWN  OF  BROMLBT  t.  BODKIN. 

(Court  oi  Appeals  of  Kentadiy.   Dee.  Uw 

1003.) 

MUNICTFAL  CORPORATIONS-BID BWALKS-NBO- 
UQENT  MAINTflNANGS-UABILITT— ACTIONS 
POR  INJURIBS-QUBSnOKS  FOR  JURY— NO- 
TICB  TO  CITY. 

1.  Where  a  ridewalk  had  been  defectlTe  foor 
or  five  months,  tbe  questloD  of  notice  to  the 
town  authorities  of  the  defect  was  one  for  the 
jury. 

2.  A  dty  is  liable  for  the  negligent  mainte- 
nance of  a  sidewalk  sltnated  In  the  inhabited 
part  thereof,  where  Its  authorities  had  Uken 
control  of  the  street  on  which  the  sidewalk 
was,  and  had  Invited  the  pnbllc  to  lue  it,  al- 
though the  sidewalk  was  constracted  by  the 
owner  of  the  abutting  property  wlthont  re- 
quirement of  the  citr. 

Appeal  from  Oircnit  Court  Kenton  County. 

"Not  to  be  offlchilly  reported." 

Action  by  Mary  Bodkin  against  tite  town 
of  Bromley.  From  a  Judgment  tot  plslntUt; 
defendant  appeals.  Affirmed. 

Myers  A  Howard,  for  appellant  B.  f. 
Orailanl,  tm  appellee. 

HOBSON,  J.  Appellee  recovered  Judgment 
against  appellant  In  th»  sum  of  $275  for  a 
severe  injury  to  her  ankle,  caused  by  a  fall 

f  S.  Sm  UonlolDsl  Oorpormtlms.  VOL  SB.  Csat  DI* 
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which  occurred  In  this  way:  Appellee  mi 
employed  to  solicit  orders  for  a  tea  store  in 
Ludlow,  and  for  this  purpcne  went  to  Brom- 
ley, which  was  not  tar  from  Lndlow.  In 
coming  out  of  the  bouse  of  a  customer  on 
Kenton  street,  she  undertook  to  step  on  the 
sidewalk,  which  was  constructed  of  plaift 
laid  across  scantlings  tiiat  ran  wltii  the  side- 
walk. The  planks,  which  were  laid  across 
the  acantllngs  and  at  right  angles  to  the  di- 
rection of  the  sidewalk,  were  long  enougli 
for  two  people  to  walk  upon  them  abreast 
When  appellee  stepped  upon  the  plauk  for 
the  purpose  ot  getting  upon  the  sidewalk,  St 
was  not  nailed  down  at  the  other  end,  and 
tilted  up  with  her.  By  this  she  was  thrown 
down,  and  her  foot  in  some  way  was  caught 
and  severely  wrenched  and  sprained.  She 
was  laid  up  for  seren  months.  She  proved 
that  the  same  thing  had  hai^ened  to  another 
person  at  the  same  place  four  or  five  montiis 
before,  and  that  the  plaOk  had  remained 
there  loose  from  that  time  until  she  was  in- 
jured, and  until  about  a  week  afterwards, 
when  the  sidewalk  was  repaired.  Bromley 
Is  a  place  of  about  000  people.  Kenton  Is  a 
cross-street  running  between  Sfaln  and  Ro- 
man. It  was  laid  off  by  the  town  about  the 
year  1892,  but  the  town  authorities  had  done 
no  work  upon  It  exc^t  to  fill  some  holes  In 
the  carriageway  and  clean  out  the  gutters. 
There  were  gutters  on  each  side  made  by  a 
plow.  There  were  no  sidewalks  on  the 
square  except  the  one  she  was  hurt  on,  which 
was  constructed  by  the  owner  of  the  prop- 
erty. At  other  points  the  people  walked  on 
the  ground,  or  on  planks  lying  on  the  ground. 
There  were  a  church  and  three  or  four  houses 
on  the  square,  but  the  town  authorities  had 
never  required  the  property  owners  to  bolld 
sidewalks. 

It  is  urged  for  the  town  that  it  is  not  re- 
sponsfbte  for  appellee's  injury,  because  no 
proof  was  made  showing  that  it  had  notice 
of  the  defect  In  the  sidewalk,  and  because 
the  town  authorities  had  not  taken  charge  of 
the  sidewalk  on  this  street  As  the  plank 
bad  been  loose  for  some  months.  It  was  a 
question  for  the  Jury  whether  the  town  au- 
thorities ought  to  know  of  the  defect  In  the 
sidewalk.  Where  a  defect  has  existed  as 
long  as  this,  the  court  cannot  say  that  the 
town  authorities  might  not,  by  the  exercise 
of  ordinary  care,  learn  of  the  defect  and 
have  It  remedied.  The  question,  therefore, 
of  notice  to  the  town  authorities  was  prop- 
erly left  to  the  Jury.  Fordsville  v.  Spencer 
(Ky.)  65  8.  W.  182;  WIcklKfe  v.  Morlng  (Ky.) 
68  S.  W.  641.  It  is  immaterial  who  con- 
structed the  sidewalk.  If  the  defect  was 
known  to  the  dty  authorities,  or  might  have 
been  known  by  them,  in  the  exercise  of  ordi- 
nary care,  in  time  to  have  repaired  It  before 
the  accident.  The  sidewalk  was  old  and  de- 
cayed. The  city,  In  allowing  it  to  remain  ont 
of  repair,  failed  to  keep  ttie  street  in  order, 
and  is  liable  because  the  sidewalk,  in  the  con- 
dition It  was  and  had  been  for  some  tlme^ 


was,  as  found  by  the  Jury,  dangerous.  2 
Smith  on  Municipal  Corporations,  {  1804. 

In  Henderson  v.  Sandefur,  74  Ky.  660,  It 
was  held  that  the  dty  must  be  permitted  to 
exercise  Its  discretion  as  to  whether  the  pub- 
lic Interest  requires  the  improvement  of  the 
streets  in  the  uninhabited  or  sparsely  settled 
portions  of  It,  and  its  decision  Is  final.  That 
was  an  Action  to  recover  for  Injuries  to  a  car- 
riage and  horses,  received  on  Bleventb  street. 
In  Hendovon,  outside  of  the  inhabited  por- 
tion of  the  dty,  and  at  a  point  where  Elev- 
enth street  had  never  been  used  by  the  gen- 
eral public  as  a  street  or  recognized  as  such 
by  the  dty  government,  and  the  evidence 
tended  to  show 'that  ndther  the  wants  nor 
the  convenience  of  the  public  required  that 
it  Should  be  maintained  as  a  street  The 
Judgment  below  In  favor  of  the  plaintiff  was 
reversed,  but  In  reversing  the  case  this  court 
said:  "If  the  city  coundl  had  taken  control 
of  the  street  and,  by  improving  or  r^lring 
It  had  invited  the  public  to  use  It  the  dty 
would  not  be  heard  to  say  that  It  was  not 
i  necessary  as  a  street  Sncb  action  would 
I  show  that  the  council  did  regard  It  as  nec- 
essary, or,  at  least,  as  expedient,  to  bare 
a  street  there  for  the  use  of  the  public." 

In  this  case,  the  dty  authorities  had  taken 
control  of  Kenton  street,  and  had  Invited  the 
public  to  use  it  It  was  within  the  inhabited 
part  of  the  town,  and  was  necessary  for  the 
wants  and  convenience  of  the  public. 
Judgment  affirmed. 

LBWI8  et  aL  T.  KA8H. 
(OoQTt  of  Appeals  of  Kentucky.   Dee.  IB, 

1903.) 

niAUDULlNT  C0NVBYAN0B8— BVIDBNCB— 
SDFFICmNCT. 
1.  In  a  suit  by  a  judgment  creditor  to  aubject 
a  half  of  a  tract  of  land  to  the  Ueo  of  the  judg- 
ment, nlalntiff  claimed  that,  before  the  judg- 
ment, tne  judgment  debtor  and  a  third  person 
ointly  purchased  the  tract  and  obtained  a 
oiot  deed  thereto,  which  was  not  recorded,  and 
that  after  the  judgment  their  grantor  conveyed 
the  tract  by  deed  to  the  third  person  alone.  His 
testimony  was  tiiat  the  judgment  debtor  and  the 
third  person  agreed  tlut  the  judgment  debtor 
should  surrender  his  interest  to  the  third  per- 
son, who  should  makb  a  deed  thereof  to  the 
judgment  debtor's  wife;  that  both  judgment 
debtor  and  the  third  person  lived  on  the  tract 
in  different  houses,  and  that  they  had  a^eed 
on  a  division  thereof;  and  that  In  a  suit  by 
the  judgment  debtor  against  the  third  person, 
the  former  swore  tiiat  be  owned  a  half  of  the 
tract.  The  third  person  and  the  judgment 
debtor  testified  that  the  second  deed  was  made 
because  the  Judgment  debtor  Vould  be  unable 
to  pay  for  his  snare,  and  tliat  the  third  person 
had  paid  the  entire  purchase  price.  Held  to 
warrant  a  finding  tltat  the  Judgment  debtor 
owned  a  half  of  the  tract. 

Appeal  from  CSrcnlt  Court  Clky  Govnty. 

"Not  to  be  offldally  reported." 

Action  by  8.  H.  Kash  against  Thad  Lewis 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

W.  W.  Bawlhigs,  f<ff  appeilanta.  Basel- 
rlgg  ft  caienanl^  for  aiKtellee. 

Digitized  by  Google 


e98 


77  SOUTHWEBTBSIN  REFOBTBB. 


BURNAM.  C.  J.  On  the  15th  day  of  No- 
vember, 1888,  Philip  Fields  executed  Me 
{>romlssor7  note  to  S.  H.  Knsh  for  $35,  with 
interest  thereon  nntl)  paid.  In  1898  Kash  sued 
on  this  note,  and  recovered  a  Judgment  there- 
for, on  which  execution  Issued,  and  was  re- 
turned by  the  sheriff,  "No  property  found.'* 
In  1899  be  brought  this  suit,  In  which  he 
alleged  that,  after  the  creation  of  the  debt  for 
wblch  the  judgment  was  rendered  In  bis  be- 
half, Fields  and  his  father-ln-law.  Thad 
Lewis,  had  Jointly  purchased  from  N.  C.  Pot- 
tor  a  tract  of  300  acres  of  land,  and  that  a 
deed  therefor  had  been  executed  to  them 
Jointly:  that,  after  the  rendition  of  the  Judg- 
ment In  his  favor.  Fields;  and  Lewis,  never 
having  placed  their  deed  ou  record,  had  pro- 
cured the  grantor,  Mrs.  Potter,  to  execute  a 
new  deed  to  Lewis  alone,  for  the  purpose  of 
hinderlug  the  collection  of  his  debt  L^ewls 
was  made  a  party  to  this  suit,  and  Qled  an 
answer  In  which  be  admitted  that  Fields  and 
himself  had  Jointly  contracted  for  the  pur- 
chase of  the  land  from  Mrs,  Potter,  aud  that 
she  had  made  to  them  a  Joint  deed,  but  that 
soon  after  the  purchase  Fields  became  satis- 
fied that  be  would  not  be  able  to  pay  his  part 
of  the  purchase  money,  and  had  agreed  that 
Lewis  might  assume  the  whole  debt,  and  be- 
come the  owner  of  tlie  entire  tract  of  land, 
and  that,  In  accordance  with  this  agreement, 
be  had  actually  paid  the  entire  purchase 
money  to  Mrs.  Potter,  and  that  she  had  ex- 
ecuted to  him  alone  a  deed  for  the  land.  The 
testimony  of  both  Fields  and  liewls  supports 
the  averments  of  Lewis'  answer.  Plaintiff, 
on  the  other  hand,  Introduced  the  testimony 
of  two  witnesses,  Annie  J.  Fields  and  Pollle 
J.  Little,  who  testified  to  a  conversation  be- 
tween Lewis  and  Fields  In  which  it  was 
agreed  that  Fields  should  surrender  his  inter- 
est in  the  land  to  Lewis,  and  that  Lewis  was 
subsequently  to  make  a  deed  to  Fields*  part 
to  bis  wife,  who  was  a  daughter  of  Lewis.  It 
Is  also  shown  that  both  Lewis  and  Fields  lived 
on  the  tract  of  land  In  different  houses,  and. 
before  the  institution  of  plaintiff's  suit,  Iiad 
agreed  upon  a  division  of  the  land  between 
them.  It  also  appears  that,  In  a  salt  brought 
by  Fields  against  a  third  party  for  trespass, 
be  testified  that  he  was  the  owner  of  one-half 
of  the  land.  Under  this  showing,  the  trial 
court  decided  that  Fields  was  the  owner  of 
one-half  of  the  tract  of  land,  and  that  It  was 
liable  for  plalntlfTs  debt. 

We  see  no  reason  why  the  Judgment  shonld 
not  be  affirmed,  snd  It  Is  w  ordoed. 


BTBEE'S  BX*R  et  al.  T.  POTNTEB. 
(Court  of  Appeals  of  Kentucky.    Dec.  16^ 
1903.) 

GUARDIAN.  AND  WARD-GUARDIAN'S  BOND- 
SURETIES  —  LIABILITY  —  ACTIONS  —  LIMI- 
TATIONS—PERSONS ENTITLED  TO  PLEAD— 
HEIRS-SUSPBNSIQN  OF  STATUTE— NON  RES- 
ISBN  TS. 

1.  Where  a  Judgment  against  a  guardian  im- 
posed a  Uen  on  real  estate,  the  Court  of  Ap- 


peals had  jurisdiction  of  en  appeal  therefrom, 
without  regard  to  the  amount  of  the  judgmeoL 

2.  Ky.  St.  1899.  i  2521,  provides  Oiat  a 
ward's  ligbt  of  action  on  her  guardian's  offldsl 
bond  shall  not  be  deemed  to  have  accrued  on- 
til  the  ward  attains  the  age  of  21  years;  and 
section  2550  declares  that  a  surety  for  a  guard- 
ian shall  be  discharged  when  five  yean  shall 
have  elapsed  without  suit  after  the  accming  ef 
the  cause  of  action.  Held  that,  where  no  suit 
was  brought  agninst  sureties  on  a  Ruardian'.s 
bond  for  bis  defalcation  until  more  than  five 
years  had  elapsed  after  the  ward  beeame  of 
age,  the  sureties  were  dischaived  from  liabililj. 

3.  Where,  at  the  time  suit  was  brooght  on  a 
guardian's  bond,  the  claim  was  barred  lim- 
itations as  ai^inst  defendant's  deceased  nthcr, 
who  was  a  surety  on  the  guardian's  btmd,  de- 
fendant was  entitled  to  interpose  the  plea  of 
limitations  with  the  same  effect  that  Us  fathw 
could  if  he  had  been  living,  in  order  to  rriieve 
from  liability  defendant's  Interest  In  certaia 
real  estate  which  had  descended  to  him  from 
his  father. 

4.  Ky.  St.  1899,  i  2531.  provides  that  where 
a  cause  of  action  accrues  against  a  resident  of 
the  state,  and  he,  by  departing  therefrom,  ob- 
structs prosecution  of  the  action,  the  time  of 
the  continuance  of  anch  absence  from  the  state, 

I  or  obstruction,  shall  not  l>e  computed  as  aor 

Eart  of  the  period  within  wliich  the  action  mav 
e  commenced.  Held  that,  where  a  defCTdaot 
was  not  a  resident  of  the  state  when  plaintiff's 
I  cause  of  action  accrued,  the  fact  that  be  had 
previously  been  a  reridrat  of  the  state,  and  had 
ranoved  herefrom,  did  not  prevent  tiie 
of  limitations  in  hia  Aivor. 

Appeal  from  Circuit  Court;  Barren  Oonsty. 

rro  be  offidally  reported." 

AcUon  by  A.  B.  Poynter  ■galntt  Winiam 
Bybee'a  executor  aud  others.  From  a  Jod;- 
ment  tn  favor  of  plaintiff,  def«idants  appeaL 
Reversed. 

Underwood  &  Williams,  Av  ajpiiellanti. 

Lutber  James,  for  appellee. 

KUNN,  J.  It  appears  that  B.  D.  Bybee  was 
on  the  3d  of  January.  1880,  appointed  public 
admltiistrator  and  guardian  for  Barren  coun- 
ty, Ky.,  and  thereupon  executed  a  bond  as 
such,  containing  the  usual  covenants,  with 
William  Bybee.  hia  father,  and  Clinton  By- 
bee,  bla  brother,  as  sureties.  After  the  ex- 
ecution of  this  bond,  and  In  the  same  year. 
R.  D.  Bybee  received  aa  such  guardian  $190.- 
13  belonging  to  the  appellee,  who  was  then 
an  lufant,  and  arrived  at  the  age  of  21  years 
In  the  month  of  June,  1891.  She  within  2 
or  3  years  after  that  married  one  Poynter. 
Uer  former  name  was  Klnslow.  In  the 
month  of  October,  1891,  her  guardian  made  a 
setUement  with  the  county  court,  and  It  was 
ascertained  that  he  then  was  Indebted  to  ap- 
pellee in  the  sum  of  $248.  R.  D.  Bybee  then 
gave  her  a  mortgage  on  two  mules  to  better 
secure  this  sum  to  her.  Appellee  oiforced 
this  mortgage  lien  In  the  year  1692.  and  ob- 
tained a  judgment  against  her  guardian  for 
this  sum  of  $248,  with  interest,  and  enforcing 
the  lien.  The  mules  were  sold;  and.  after 
paying  the  costs  of  the  suit,  she  received  of 
the  proceeds  $85.  She  further  received  from 
her  guardian  In  1898  one  mare  at  the  price  of 

IT  4-  See  UmlUtlon  of  Actions,  vol.  U.  Ceot  V  *. 


Digitized  by  Google 


BTBBSra  BXTB  t.  FOTNTfiB. 


699 


Appellee  In  November.  1902.  Instituted 
thia  action  upon  the  gnardian's  bond,  to  se- 
cure the  balance  due  her,  against  R.  D.  By- 
bee,  public  administrator  and  guardian;  R. 
D.  Bybee,  executor  of  the  will  oC  Wm.  By- 
bee,  R.  D.  Bybee,  CUnton  Bybee,  and  George 
Bybee.  WllUam  Bybee,  one  of  the  sureties 
on  this  bond,  died  in  the  year  1885.  By  bis 
will  he  nominated  his  sons  R.  D.  Qybee  and 
Clinton  Bybee  bis  executors,  and,  after  mak- 
ing provision  for  his  wife,  Anna  Bybee.  he 
directed  that  the  remainder  of  his  estate  be 
divided  equally  between  Ms  three  eons,  R.  D., 
Cllntfm,  and  George  Bybee.  It  appears  that 
George  Bybee,  under  this  wilt,  secured  from 
the  executors  about  $800  about  the  year 
1888.  Wm.  Bybee.  by  his  wUl.  devised  to  bis 
■wife,  Anne,  for  her  life,  a  bouse  and  lot  In 
the  town  of  Glasgow.  E^..  and  at  her  death 
it  was  to  go  to  his  three  sons  herein  named, 
and  directed  that  his  executors,  at  Qie  deaUi 
of  their  mother,  sell  this  property,  and  divide 
the  proceeds  equally  bertween  themselves  and 
their  brother  George.  Their  mother  died  In 
the  year  188&  Appellee,  in  her  petition,  al- 
leged the  date  of  the  death  of  William  Bybee; 
the  appointment  of  bis  executors  In  the  year 
IStS:  that  George  Bybee,  as  devisee,  had  re- 
ceived of  the  personal  estate  of  his  father 
more  than  $300— and  described  this  house 
and  lot  in  Glasgow,  Ky^  for  the  purpose  ot 
obtaining  a  lien  on  it,  and  enforcing  api>e]- 
Innts'  UablUty  as  devisees  under  their  father's 
will,  as  provided  by  sections  2084,  2089,  Ey. 
St.  1S!j9.  The  appellants  answered,  and  de- 
nied the  liability  of  the  auretles  (tf  B.  D.  By- 
bee on  this  bond,  and  interposed  the  plea  of 
the  statute  of  limitations.  Appellee  relied, 
denying  that  they  were  released  by  such  stat- 
ute, and  aDeged  that  George  Bybee  had,  since 
long  before  her  cause  of  action  accrued,  been 
a  nonresident  of  the  stete  of  Kentucky;  that 
his  place  of  abode  was  ont  of  this  state;  and 
that  for  this  reason  she  was  obstmcted  and 
hindered  In  bringing  and  prosecuting  het  ac- 
tion against  blm.  l^e  court  rendered  judg- 
ment against  all  the  appellante  for  the  debt, 
and  adjudged  that  appellee  had  a  lien  on 
George  Bybee's  interest  In  the  house  and  lot 
at  Glasgow,  and  enforced  same,  and  stated 
in  the  Judgment  that  it  appeared  that  this 
bouse  and  lot  had  been  sold  In  an  action  by 
the  executors,  and  the  proceeds  of  the  sale 
were  ordered  to  be  paid  to  the  master  com- 
missioner. It  was  further  ordered  that  the 
two  actions  be  consolidated,  and,  when  the 
proceeds  of  sale  were  collected,  the  commis- 
sioner was  ordered,  ont  of  George  Bybee's 
one-thbrd  interest,  to  pay  appellee's  debt,  in- 
terest and  costs. 

Appellee  moved  to  dismiss  this  appeal, 
claiming  that  the  principal  of  the  Judgment 
is  less  than  $200.  and  that  for  that  reason 
this  court  has  not  Jurisdiction.  This  appeal 
Is  from  a  Judgmrat  enforcing  a  lien  on  real 
estate,  and  this  court  has  Jurisdiction.  See 
the  case  of  Fowler  &  Guy  v.  Pompelly  (Ky.) 
76  8.  W.  178,  and  cases  therein  cited.  Seo 


tion  2021,  Ey.  St  1899.  says  that  the  right 
of  action  upon  the  official  bond  of  a  guardian 
shall  not  be  deemed  to  have  accrued  before 
the  ward  attains  the  age  of  21  years.  Sec- 
tion 2550,  Ky.  St  1899.  says  that  a  surety  for 
a  guardian  shall  be  discharged  from  all  lia- 
bility as  such  when  Ave  years  shall  have 
elapsed,  without  suit  after  the  accruing  of 
the  cause  of  action.  It  Is  agreed  that  appel- 
lee arrived  at  the  age  of  21  years  in  the 
month  of  June,  1891.  Thei-efore  her  right 
to  make  the  sureties  of  her  guardian  liable 
for  this  debt  ceased  In  the  month  of  June, 
1806.  Appellee  does  not  attempt  b>  her  re- 
ply, to  allege  any  matter  to  avoid  or  stop  the 
running  of  the  statutes  in  favor  of  the  sure- 
ties, but  she  does  stete  that  George  Bybee, 
a  devisee  of  Wm.  Byl>ee,  who  was  a  surety, 
was  a  nonresident  of  the  stete,  and  for  that 
reason  she  was  hindered  and  obstructed  In 
the  collection  of  her  claim  by  suit 

Under  the  statutes  and  the  facte  as  tbey 
appear  of  record,  It  was  error  to  render  Judg- 
ment In  favor  of  appellee  against  the  execn- 
tors  of  William  ^bee  and  Clteton  Bybee, 
the  sureties  of  R.  D.  Bybee.  It  appears,  bow^ 
ever,  that  the  court  did  not  subject  any  part 
of  the  interest  of  R.  D.  and  Clinton  Bybee 
in  the  house  and  lot  above  mentioned  to  Uie 
payment  of  appellee's  Judgment  This  vras 
correct  with  reference  to  the  Interest  of  Clin- 
ton Bybee,  but  error  In  not  subjecting  R.  D. 
Bybee's  interest  aa  he  was  the  principal, 
and  the  claim  was  not  barred  as  to  him. 

It  was  clearly  erroneous  to  render  Judg- 
ment against  George  Bybee,  and  subject  his 
interest  In  the  house  and  lot  to  the  payment 
of  appellee's  claim.  He  had  not  signed  flu 
guardian's  bond,  and  had  made  no  promise 
or  agreement  to  pay  this  claim.  His  only  lia- 
bility thereon  existed  by  virtue  of' the  provi- 
sions of  sections  2084,  2080,  Ky.  St  1809, 
and  the  fact  that  be  had  received,  as  devisee, 
a  portion  of  his  father's  estate  When  this 
action  was  brought  In  1002,  his  fstiier's  es- 
tete  was  not  liable.  The  claim  was  barred 
by  the  stetute  of  Umitetlons,  and  he  had  the 
same  right  to  Inteipose  liie  idea  of  llraitetion, 
and  with  the  same  effect  that  his  fathw 
could,  If  he  had  then  been  living.  The  case 
of  Hopkins,  ete.,  v.  Stout  6  Bush,  S77,  was 
where  Stout  brought  suit  on  a  note  executed 
in  1840,  ^salnat  the  administrator  of  Hopkins, 
and  secured  a  Judgment,  to  be  levied  of  the 
assets  of  the  estate,  but  for  the  want  of  per- 
sonal assete  no  portion  of  the  Judgment  was 
ever  collected.  Stout  then  sued  the  children 
and  heirs  of  Hopkins  to  subject  real  estate 
to  the  payment  of  his  claim,  which  had  de- 
scended to  them  from  their  father.  The  heirs 
defended,  and  Interposed  the  plea  of  limita- 
tion. The  court  in  that  case  said:  "The 
Judgment  against  the  administrator  neither 
concluded  the  heirs,  nor  authorized  execution 
against  them.  The  cause  of  action  against 
them  was  coeval  with  that  against  the  obli- 
gor, and  consequently  the  time  which  would 
have  barred  an  action  against  him.  If  sur- 
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TlTlng.  tronld  bar  this  Bult"  To  tbe  same 
effect  la  the  ease  of  Jones,  Adm'r,  etc,  T. 
Commercial  Bank  of  Ky.,  78  Ky.  41S. 

Appellee,  In  ber  reply,  alleged  that,  loi^ 
prior  to  the  accrual  of  her  cause  of  action. 
George  Bybee  was  a  nonresident  of  the  state 
of  Kentucky,  and  continued  such  ontil  the 
bringing  of  her  suit  Ttn  proof  shows  tliat 
he  became  a  nonresident  pf  this  state  aboat 
the  year  1877,  which  was  prior  to  tbe  execa- 
tion  of  the  bond,  or  before  any  of  the  Bybees 
were  liable  to  appellee  for  anything,  and  that 
he  bad  contlnned  to  be  a  nonresident  of  this 
state  and  a  resident  of  the  state  of  Missouri 
ever  since  that  time.  Section  2581,  Ky.  St 
1899,  in  part,  says:  "It  at  tbe  time  any  cansa 
of  action  mentioned  In  the  third  article  of 
this  chapter  accrues  against  a  resident  of 
this  state."  etc.  Section  2S32,  Ky.  St  1899, 
says:  "Where  a  cause  of  action  mentioned  in 
the  third  article  of  this  chapter  accmes 
against  a  resident  of  thla  state,  and  he  by 
departing  therefrom,  or  by  absconding  or 
concealing  himself,  or  by  any  other  Indirect 
means,  obstructs  tiie  prosecution  of  the  ac- 
tion, the  time  of  the  continuance  of  such  ab- 
sence from  the  state,  or  obstruction,  shall 
not  be  computed  as  any  part  of  the  period 
within  which  the  action  may  be  commenced," 
etc.  It  therefore  appears  that  the  reply  of 
appellee  was  insufltclent  to  stop  the  running 
.  of  the  statutes  in  favor  of  Oeorge  Bybee,  as 
he  was  not  a  resident  of  tbe  state  of  Ken- 
•  tucky  when  appellee's  cause  of  action  accru- 
ed. In  the  case  of  Selden  t.  Preston,  11  Birab, 
191,  It  was  decided  that,  where  a  cause  of  ac- 
tion existed  In  behalf  of  a  resident  of  this 
state  against  a  nonresident,  the  mere  fact 
of  tbe  debtor  being  a  nonresident  will  not 
prevent  the  statute  of  limitations  from  run- 
ning, but 'where  tbe  debtor  Is  a  resident  of 
this  state,  and  absents  himself  from  the 
state  by  removal  or  otherwise,  the  period  of 
hla  absence  will  be  omitted  in  tbe  computa- 
tion of  time. 

Tor  the  reasons  Indicated,  the  Judgment  of 
the  lower  court  Is  reversed,  and  cause  la  re- 
manded for  further  proceedlngi  consistent 
with  thtti  opinion. 


cn^ANSON  T.  suvm  «t  aL 

^nrt  of  Appeals  of  KentoCky.   Dee.  IS, 
1903.) 

rOROIBLB  BNTRT-^DOMEINT— BAIU-RSTIEW 

— TRAVKRaa-NEW  TRIAL-PROCBSS- 
SVBSTITUTBD  SBRVICB. 

1.  Clv.  Code,  i  463,  regulating  proceedings 
after  trial  of  writs  of  forcible  entiTt  provides 
that  If  either  party  conceive  himself  aggrieved 
be  mar  file  s  traverse  within  three  days  after 
the  finding,  and  section  461  declares  that  if  the 
part;  against  whom  the  inqulsitioD  Is  foand 
fail  to  file  BQch  traverse  the  jodge  shall  issue 
execution  for  the  costs,  and,  if  ue  Inqoisltion 
be  In  favor  of  the  plaintiff,  a  warrant  of  resti- 
tntlon,  Hetd,  that  section  463  provided  the  ex- 
clusive mode  for  reviewing  proceedinga  of  forci- 
ble eutry,  and  that  Civ.  Code,  {  714,  aathoria- 


Ing  the  granting  of  a  new  trial  on  an  applica- 
tion made  within  10  days  after  judgment,  on 
reasonable  notice  to  the  adverse  par^,  had  no 
application  to  sndi  proceediags. 

2.  Under  Ky.  St  ISW,  I  2294.  and  dr.  Code, 
f  625,  authorizing  snbstitnted  aervice  of  pro- 
cess by  leaving  a  coot  with  a  member  of  de- 
fendant's family  over  16  years  of  age,  a  notice 
of  a  writ  of  forcible  entry  waa  properly  served 
by  leaving  a  copy  with  aefendant's  wife,  who 
was  at  the  time  a  membw  his  family  over 
16  years  of  age,  defendant  being  absent  and 
not  fooDd. 

3.  A  jndgment  rendered  In  proceedings  of 
forcible  enby  to  recover  possession  of  land  is 
not  a  bar  to  an  action  in  ejectment  to  recover 
the  land. 

Appeal  trmn  Circuit  Court  Lee  Ooanty. 

•To  be  ofBdaliy  rqwrted." 

Action  by  Mitchell  Smith  and  others  against 
Jobn  Swanson.  From  a  Judgment  in  ftiror  of 
plalntUh;  def aidant  appntSM.  Affirmed. 

Oourley  ft  Boberta  and  RlddeU  ft  Blddell, 
for  a^liant  H.  L.  Wheelor.  ftv  appellees. 

SETTLER  J.  Upon  complaint  made  by  the 
appellees  to  the  Judge  of  the  Lee  county  court 
that  the  appellant  had  forcibly  entered  upon  a 
tract  of  land  in  that  county  of  which. they 
were  In  the  peaceable  possession,  that  officer 
Issned  a  writ  of  forcible  entry  In  the  usual 
form  against  appellant  directed  to  tbe  sher- 
iff of  tbe  connty,  who,  after  service  of  the 
writ,  returned  it  to  the  connty  Judge.  The 
Inquisition  under  the  writ  was  held  by  the 
county  Judge,  without  the  Int^rention  of  a 
Jury,  and  tbe  appellant  found  guilty  of  the 
forcible  entry  complained  of;  Judgment  was 
thereupon  entered  In  accordance  wlUi  tbe  find- 
ing, awarding  appellees  restitution  of  the  land 
In  dispute;  and,  the  aiv^lant  having  failed 
to  file  a  traverse  of  tbe  Inquisition  on  or  be- 
fore tbe  third  day  after  the  finding  of  the  In- 
quest, the  county  Jn^e  duly  Issued  a  warrant 
of  restitution  In  appellees'  fftvor.  The  appe- 
lant thereupon  filed  In  the  I>e  county  court 
his  petition  for  a  new  trial  In  the  proceeding 
of  forcible  entry,  and  at  the  same  time  ob- 
tained of  tbe  connty  Judge  a  temporary  in- 
junction restraining  the  sheriff  from  execut- 
Ing  the  writ  of  restitution.  Upon  the  bearing, 
before  the  connty  Jndge,  of  the  application  for 
a  new  trial,  it  was  a^ndged  that  appellant 
was  not  entitled  to  a  new  trial,  and  his  pe- 
tition thCTefor.  as  well  as  the  injunction  to 
inevent  the  execution  .of  the  writ  of  resHtu- 
tion,  was  dismissed.  From  that  Judgm«it  tbe 
appellant  took  an  appeal  to  the  drcolt  court, 
in  which  court  a  demurrer  to  the  petlHon  was 
sustained  and  the  petition  dismissed,  and  trom 
that  Judgment  an  appeal  Ine  been  proHcnted 
to  this  court 

The  question  presented  for  our  considnn- 
tlon  by  the  appeal  has  never  to  our  knowl- 
edge been  decided  by  this  conrt.  It  is  this: 
Can  a  new  trial  be  granted  In  a  case  like  tbe 
one  at  bar?  Section  714,  Clr.  Code,  provides 
that  "a  new  trial  may  be  granted  In  quarterly 
courts,  or  courts  of  Justices  of  tbe  peace  np<Hi 
mothm  made  within  ten  days  after  a  Jo^- 
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ment  luu  been  rendered,  of  which  motion  re«- 
sonable  notice  sball  be  given  to  the  advene 
party."  ManUeitly,  the  section,  wapra,  would 
authorize  the  gnmttng  of  a  new  trial  by  the 
county  Judge,  upm  proper  grounda,  in  any 
ordinary  action  or  proceeding  that  had  beeo 
tried  by  him.  But  the  proYlsions  of  the  Code 
regulating  the  trial  of  wrltB  of  forcible  entry, 
forcible  detainer,  or  forcible  entry  and  detain* 
er,  require  the  unaucfieflsful  party,  if  dlaaatla- 
fled  with  the  result  of  the  trla],  to  pursue  a 
different  remedy.  The  remedy  thus  provided 
ia  speclflc,  and  therefore  exclusive  of  all  other 
remedies.  It  is  found  in  section  46S,  Oir. 
Code,  which  provides  that,  "if  ^ther  party 
conceive  himself  aggrieved  by  the  finding  of 
the  Jury  (or  court)  he  may  file  a  traverse  there- 
of with  the  Judge  or  justice  within  three  days 
next  after  tbe  finding  aforesaid.  *  *  *" 
The  traverse  serves  a  twofold  purpose:  First 
it  secures  to  tbe  unsuccessful  party  a  retrial 
of  the  case  In  the  circuit  court;  second,  a  stay 
of  tbe  proceedings  on  tbe  inqnlaltimi  until 
tbe  trial  in  the  circuit  court  may  be  had.  In 
tbe  meantime  no  serious  loss  could  result  to 
the  opposite  party  from  the  stay  of  proceed- 
ings, on  the  loqalsltion,  as  he  would  be  pro- 
tected by  the  bond,  required  by  the  Oode,  of 
tile  tnvei-see,  which  must  be  glv«i  at  the 
tlmo  of  the  filing  of  the  traverse. 

It  is  manifest  that  the  granting  of  a  new 
trial  In  this  class  of  proceedings  was  never 
contemplated  by  fh-i  framers  of  tbe  Code,  for 
It  is 'further  pioTided.  by  section  461,  that, 
"if  the  party  against  whom  the  biqnlsltlon  Is 
found  fail  to  file  a  traverse  of  the  inquisition 
with  the  Jnlge  or  Jaitlce  who  presided,  on 
Ok-  before  the  third  day  afto-  the  finding  of 
tbe  In^ner^t.  the  Judge  or  Justice  ihall,  on  re- 
quest, issue  hli)  execution  for  tbe  costs;  and, 
if  the  Inquisition  be-  in  favor  of  the  plaintiff, 
he  shall  also  (whether  requested  to  do  so  « 
not)  Issue  bis  warrant  of  restitution.  *  * 
The  section  of  the  Code,  snpra.  requires  that 
the  Issual  of  tbe  warrant  of  restitution,  If  the 
Inquisition  be  in  the  favor  of  the  plaintiff, 
must  follow  the  failure  ot  the  unsuccessful 
party  to  file  tbe  traverse  on  or  before  tbe  third 
day  after  the  finding  of  the  Inquest  This 
requirement  of  the  Code  Is  mandatory.  A  mo- 
tion for  a  new  trial,  made  on  or  before  the 
third  day  after  the  inquisition  Is  found,  will 
not  prevent  the  issual  of  the  warrant  of  resti- 
tution at  tbe  end  of  that  time.  Its  Issual  can 
only  be  prevented  by  the  filing  of  thb  traverse 
on  or  befcve  tbe  third  day,  and.  If  the  warrant 
of  restitution  once  Issues,  It  cannot  be  sus- 
pended, nor  Its  execution  delayed,  by  a  mo- 
tion or  petition  for  a  new  trial,  made  or  filed 
within  10  days  succeeding  tbe  inqulsltiw. 

Though,  as  stated,  tbe  question  under  con- 
sideration has  never  been  decided  by  this 
court,  it  seems  to  have  been  betcs'e  the  supe- 
rior court  as  far  back  as  tbe  year  1886,  In  the 
case  of  Scaggs  v.  Fife,  6  Ky.  law  Rep.  6S9, 
wber^  It  was  held  that  "after  Judgment  has 
been  entoed  according  to  the  Inquisition  in 
a  forcible  entry  and  detainer,  tin  Judge  €r 


[  Justice  who  presides  has  no  power  to  disturb 
j  It;  the  only  new  trial  provided  for  Is' by  a 
j  traverse  In  the  circuit  court,  which  must  be 
j  taken  In  three  days." 

It  is  insisted  for  the  appellant  that  tbe  writ 
I  of  forcible  entry  has  not  been  served  upon 
blm  in  person,  because  be  was,  at  the  time 
of  its  service,  absent  from  tbe  county,  and, 
further,  that  the  inquest  took  place  in  his 
absence.    It  appears,  however,  from  Qie  re- 
turn of  the  writ  that  notice  thereof,  and  of 
the  time  and  place  of  the  trial,  was  given  to 
and  served  opou  appellant's  wife;  ^s  he  was 
absent  and  could  not  be  found.   Section  455, 
Civ.  Code,  provides  that  the  oflQcer  having 
the  writ  for  execution  "shall  give  to  each  de- 
fendant notice  according  to  the  directions  of 
the  warrant   •   •   •   If,  howev^,  the  no- 
tice have  been  given  to  a  defendant,  but  not 
three  days  before  the  meeting  of  the  Jury  (or 
i  court)  the  Inquest  shall,  on  his  motion,  be 
'■  adjourned  until  tbe  expiration  of  the  three 
I  days."   The  service  of  the  writ  was  properly 
t  made  upon  the  appellant  through  his  wife,  in 
'  the  manner  provided  by  sectloo  6%,  Civ. 
:  Code,  and  section  2294.  Ky.  Bt  1899,  she  be- 
i  ing  at  the  time  a  member  of  Us  family  and 
i  over  16  years  of  age. 

It  Is  averred  In  tbe  petition  for  a  new  trial 
I  that  the  appellant  was  properly  In  the  pos- 
session of  tbe  land  In  controversy  as  a  tenant 
I  of  J.  A.  Wallace,  who  had  been  given  posses- 
I  don  thereof  under  a  writ  of  habere  facias 
I  possessionem  from  the  Estill  drcult  court  Is- 
I  sued  In  the  action  of  Crawford's  Adm'r  v. 
{  Blbsabeth  Hatton,  etc.,  and  that  Bruce  Smith, 
!  one  of  the  appellees,  had  been  deprived  of  the 
,  possession  of  the  land  in  favor  of  Wallace  by 
I  the  same  writ  Bruce  Smith  was  at  the  time 
I  tiie  tenant  of  his  co-appellee,  Mitchell  Smith,' 
I  who  then  and  now  claims  to  own  the  land. 
I  It  is  not  however,  alleged  In  the  petition  that 
!  the  Smiths  were  parties  or  pdvlea  to  the  suit 
!  in  Estill  county,  or  that  they  acquired  posses- 
I  slon  of  the  land  during  the  pudency  of  that 
I  action,  or  with  knowledge  thaeof.   It  would 
seem,  therefore,  that  th^  could  not  have  be«i 
I  legally  deivlved  of  possesslcHi  by  the  writ  frMU 
;  the  Estill  ctavnit  court    Bvt  whether  they 
j  could  or  not  that  question,  as  well  as  all  oth- 
j  er  mattran  relied  on  In  resistance  of  (he  writ 
I  of  forcible  mtry  in  the  petition  for  a  new 
[  trial,  could  hare  beoi  determined  only  in  the 
inqidaltlon  before  the  otranty  Judge,  or  upon 
a  traverse  and  trial  in  the  drcult  court  The 
proceedings  of  forcible  entry  only  affected  tbe 
matter  of  possession.  That  question  could  not 
be  reopened  by  an  application  for  a  new  trial, 
whether  made  by  motion  or  petition.  The  ap- 
i  pellanf  s  only  remedy  was  a  traverse,  which 
was  not  resorted  to;  eonsequoitly  this  court 
is  without  power  to  grant  the  relief  ssked. 

If  there  is  merit  In  the  claim  of  Wallace  to 
the  possession  of  the  land  In  controvenor,  tt 
msj  be  suggested  that  the  ivoceedinc*  oi 
f(u%ible  mtry  will  not  bar  an  action  in  eject- 
ment to  recovw  the  land. 
Wber^ore  the  Jndgmwt  of  the  lower  ooort 
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In  fliuftalntng  tbe  demnrrw  to  the  petition  for 
a  new  trial,  and  In  dlamlnfng  the  petition,  !• 
hereby  affirmed. 


BASTDT  TSLBPHONB  00.  t.  ItlGHMOND 
TBLEPHONB  Oa  et  aL 
(Coort  of  Appeals  of  Kentaekjr.   Dec  16, 

uoe.) 

INDITISIBLB  CONnUOT— STATUTB  OF  FRAUDS 

—CONTRACT  NOT  TO  BE  PERFORMED 
WITHIN  A  YRAR. 
1.  A  paror  coDtract  between  two  telephone 
companies  that  each  should  build  a  line  to  a 
p(dnt  halfway  between  two  towos  and  there 
connect,  the  coanection  to  be  made  within  a 
year  from  the  date  of  tbe  contract,  and  that 
•acb  should  then  have  the  use  and  benefit  of 
tbe  other's  Unee  and  connection  free  of  charge 
for  20  years,  is  indivisible,  and,  both  as  to  tne 
pi-oviskiD  for  conetrnction  and  as  to  that  for 
use,  void,  under  Ky.  St  S  470,  providins:  that 
no  action  ahall  be  brought  to  charge  any  person 
on  an  oral  agreement  which  is  not  to  bia  per- 
formed within  one  year  from  the  making  there- 
ot. 

Appeal  tram  Otrcnlt  Ciotirt,  Madison  Coun- 
ty. 

"To  be  f^ldally  reported." 

Action  by  tbe  Bastln  Telephone  Company 
against  the  Blcbmond  and  Cumberland  Tele- 
phone Companies.  From  a  Judgment  sustain- 
ing a  demurrer  to  the  petition,  plaintiff  ap- 
peals. Affirmed. 

J.  TeTls  Cobb,  J.  B.  Roblnaon,  and  Lewis 
L.  Walker,  for  appellant  Smith  ft  Bosh, 
for  appellees. 

NUNN,  J.  Appellant  sued  appellees,  tbe 
Richmond  and  Cumberland  Telephone  Com- 
panies, for  $2,000  damages,  for  the  violation 
of  a  parol  contract  to  tbe  effect  that  each 
party  sbould  build  a  telephone  line,  one  from 
Richmond,  Ky.,  tbe  other  from  Lancaster, 
Ky..  to  a  point  halfway  between  the  two 
towns,  and  there  connect,  and  that  each 
should  then  have  the  use  and  benefit  of  the 
other's  lines  and  connection  free  of  charge 
for  a  period  of  20  years.  Tbe  poles  were  to 
be  erected  by  both  parties,  and  connection 
made,  within  a  year  from  tbe  date  of  the 
contract  They  were  actually  erected  by  ap- 
pellant .  within  the  time  stipulated  In  the 
contract,  and  aK>ellee  Richmond  Telephone 
Company  had  partly  erected  Its  part  of  the 
line,  when,  as  alleged,  tbe  appellee  Cumber- 
land Telephone  Company  obtained  a  ma- 
jority of  the  stock  In  the  Richmond  Com- 
pany, and  took  the  control  and  complete 
management  thereof,  stopped  tbe  erection  of 
this  line,  and  refused  to  carry  out  tbe  con- 
tract, and  bad  abandoned  same.  Tbe  lower 
court  sustained  a  demurrer  to  the  petition, 
evidently  on  the  ground  that  an  action  on 
such  a  contract  was  Inhibited  by  the  statute. 

The  appellant  contends  that  because  tbe 
contract  stipulated  that  the  poles  were  to 
be  erected  on  the  line  between  the  two 
towns,  and  the  connection  made,  within  tbe 
12  moBttas,  and  that  It  was  within  tbe  power 


of  tbe  parties  to  tbe  contract  to  completfr 
same  within  the  time  named,  tberefoie  the 
contract  was  valid  and  binding.  So  much  of 

section  470,  Ky.  St.,  as  lis  applicable  to  the 
question  presented,  reads  as  f<^ows;  "No 
action  shall  be  brought  to  diarge  any  pnwn 
*  *  *  upon  any  agreement  which  Sm  not  to  | 
be  performed  wltbln  one  year  from  the  mak- 
ing thereof,  unless  the  promise,  contract 
agreement  representation,  assurance,  or  rati- 
fication, or  some  memorandum  or  note  there- 
of, be  In  writing,  and  signed  by  the  party 
to  be  charged  therewith.  •  •  •"  Tbe  stot- 
ute  refers  to  such  contracts  as  cannot  be 
performed  by  either  party  within  a  year,  and 
although  it  may  contain  various  stlpnlatioDS. 
some  of  whlcb  may  be  performed  within  a 
year,  yet  If  any  part  of  It  cannot  be  so  per 
formed  It  Is  clearly  within  the  statute. 

In  the  case  of  Halloway  t.  Hampton,  4  B. 
Mon.  415,  the  plalntllf  had  agreed  to  sell  and 
deliver  to  defendant  bis  crop  of  hemp  then 
on  hand,  as  soon  as  prepared  for  mannfac- 
ture,  to  be  delivered  at  a  certain  place  and 
at  a  certain  price,  and  In  like  manner  to 
deliver  bis  crop  of  the  two  succeeding  years. 
Tbe  suit  was  brought  for  the  refusal  of  tbe 
defendant  to  receive  and  pay  for.  at  the  con- 
tract price,  the  next  succeeding  crop  after  tbe 
date  of  tbe  contract.  Defendant  contended 
that  the  contract  was  not  to  be  performed 
within  a  year,  and.  being  verbal,  was  with- 
in tbe  statute.  Tbe  court  in  discussing  that 
case,  said:  "The  question  has  pree^ted  It-  , 
self  whether,  as  the  crop  of  the  first  year 
succeeding  the  date  of  tbe  agreement  might 
have  been  delivered  wltbin  a  year  from  that 
time,  this  action  might  not  be  maintained 
upon  the  stipulations  relating  to  that  crop: 
but  upon  consideration  of  the  subject  we  are 
satisfied  that  tbe  agreement  though  it  con- 
sists of  various  mutual  stipulations  which 
may  be  performed  or  violated  at  dlftereot 
periods,  must,  in  view  of  the  statute,  be  re- 
garded as  one  entire  contract  as  indeed  It  Is 
in  fact,  and  that,  although  some  of  its  stipu- 
lations might  be  performed  within  the  year, 
yet  as  tbe  agreement— that  la,  tbe  entire 
agreement  for  there  Is  but  one— is  obvloua- 
ly  not  to  be  performed  wltliln  the  year, 
and  cannot  be,  no  action  can  be  maintained 
for  tbe  breach  of  those  stipulations  whlcb 
might  and  sbould  have  been  performed  with- 
in that  time.  Tbe  statute  embraces  all 
agreements  which  are  to  be  folly  p^onned 
within  the  year." 

The  agreement  In  that  case  to  deUver  tbe 
second  and  third  crops  of  hemp  was  as  much 
a  part  of  the  contract  as  tbe  stipulation  to 
deliver  the  first  So,  here,  tbe  agreement 
for  the  use  of  the  two  telephone  lines,  th^ 
terms  upon  which  each  was  to  use  tbe  oth- 
er's lines,  and  the  length  of  time  tor  which 
such  use  was  to  exist  constitute  Just  as 
much  a  part  and  as  important  an  element 
in  the  contmct  as  the  provision  tttr  the  con- 
struction of  the  lines.  The  completion  of 
the  lines  and  connection  of  tbe  wires  would 
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not  and  conid  not  complete  this  contract    It  ; 
would  be  but  the  )>egiDiilDg  of  the  expected  ; 
IwDeflcial  part  of  same.   An  executed  con- 
tract la  defined  as  "one  in  which  the  object  j 
of  tbe  contract  la  performed."   The  violation  i 
of  this  verbal  contract  by  appellees,  and  the  | 
Btatntory  prohibition  in  tbe  way  of  the. en- 
forcement of  it,  will  work  injury  to  appel- 
lant but  it  results  from  the  neglect  of  appel- 
lant In  not  baving  tbla  contract  or  some 
memorandum  thereof,  reduced  to  writing  and 
signed  hy  the  parties. 

For  these  reasons,  the  Judgment  Is  at- 
finneda 


GREER  V.  GREEB. 
(Court  9t  Aweals  of  Kentuckj.    Dec  1% 

1903.) 

XnVORCB-ANMUUiaMT  OF  JUDOMSNT— JU- 
RISDICTION—CONSENT. 

I.  Conceding  that  a  judgment  for  divorce  can 
be  annulled  only  on  petition  verified  by  parties 
Id  person,  aa  provided  by  Otv.  Code,  f  426,  oral 
consent  of  the  parties  that  the  jud^nent  be  set 
aside  TroaM  not  ooafer  JnrisdleUon  to  set  aidde 
inch  Judgment 

"Not  to  be  officially  reported." 
Petition  for  rehearing.  OTerraled. 
Pot  formw  opinion,  see  78  8.  W.  108^ 

SBTTTLB.  X  It  Is  IncorrecUjr  assumed  In 
tbe  iketltlon  for  rehearing  that  the  conclu- 
sions of  law  expressed  by  the  court  In  its 
oplnlim  in  this  case  were  bottomed  wholly 
upon  the  cases  of  Ifeyar  y.  Meyar.  3  Mete. 
20S,  and  Flcener  v.  Ticener  (Ky.)  3  S.  W.  587. 
In  point  of  fact,  the  opinion  was  based  more 
especially  upon  FiceDer  t.  Ficen«,  supra, 
and  Beudrlx  v.  Hendrix  (Ky.)  76  S.  W.  165. 
^e  latter  raae  approves  the  rule  of  practice 
as  to  the  setting  aside  of  judgments  of  dl- 
Torce  by  the  «rart  granting  them  during  the 
term  at  which  ftuiy  are  readied,  where  the 
condition  of  tbe  parties  is  unchanged,  as 
expreasly  declared  in  Ficen«  t.  Flcener. 

It  la  also  Incorrectly  assumed  in  the  peti- 
tion for  rehearing  that  tbe  cases  of  Meyar  r. 
Meyar  and  Flcener  t.  Flcener  have  been 
"sqoartiy  OToraled'*  by  Brliitow  v.  Briatow 
(Ky.)  SI  8.  W.  819.  Tlmt  the  latter  case  is 
In  conflict  with  Meyar  v.  Meyar  must  be  ad- 
mitted, tor  which  reason  the  opinion  In  Mey- 
ar T.  Meyar,  to  tbe  extent  of  such  conflict 
can  no  longer  be  regarded  as  the  law  In  this 
state;  but  as  the  ease  of  Meyar  v.  Meyar  is 
not  menttoned  in  Briatow  v.  Brlstow,  it  can- 
not be  said  to  hare  been  "squarely  overruled" 
by  that  case.  Flcener  v.  Flcener  la  not  only 
not  oremiled  by  Brlstow  t.  Brlstow,  but 
there  Is  in  tact  no'  conflict  between  the  two 
casea.  In  tbe  former  It  was  held  that  while 
tlie  ground  for  setting  aside  ordlnarr  Judg- 
ments at  law  or  In  equity  after  the  expiration 
of  the  term  do  not  apply  to  judgments  for 
divorce,  which  become  final,  yet  a  judgment 
in  a  divorce  case  may  be  set  aside  during  the 
tcnn  at  irtilcta  it  is  rendered,  upon  reason- 
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able  notice  to  the  opposite  party,  where  the 
condition  of  the  parties  remains  unchanged. 
In  Briatow  v.  Bristowa  Judgment  for  divorce 
and  alimcoiy  was  granted  the  wife  by  tbe 
Kenton  circuit  court— which  is  a  court  of  con- 
tinuous session—on  Novemt>er  29,  1898.  On 
December  17th  tbereaft^,  which  was  after 
tbe  expiration  of  15  days,  within  which  a  mo- 
tion for  a  new  trial  in  an  equity  case  may  be 
made  in  a  court  of  continuous  session,  and  as 
admitted  by  the  petition  for  rehearing  after 
the  t&nn  at  which  the  divorce  was  granted, 
the  husband  flled  grounds  and  motion  for  a 
new  trial,  which  was  overruled  by  the  court. 
Upon  the  appeal  of  the  case  to  this  court,  tbe 
Judgment  of  the  lower  court  was  afflrmed. 
upon  the  ground  that  the  -judgment  could 
only  be  set  aside  upon  petition,  as  provided 
by  section  426,  Civ.  Code.  Obviously,  the 
dedalon  was  correct,  as  tbe  motion  for  a  new 
trial  came  too  late,  and  was  without  notice 
to  the  opposite  party.  But  it  does  not  con- 
flict with  tbe  rule  of  practice  announced  in 
Flcener  v.  Flcener,  which  holds  that  such  a 
judgment  may  be  vacated  upon  proper  notice, 
and  before  the  expiration  of  tbe  term,  where 
the  condition  ot  the  parties  remains  un- 
cbanged.  In  Bents  v.  Bents  <Ky.)  54  S.  W. 
715.  a  judgment  of  divorce  was  regularly  en- 
tered by  tbe  Kenton  circtilt  court  in  behalf 
of  the  boslrand,  and  the  case  stricken  from 
the  docket.  In  a  day  or  two  after  the  Judg- 
ment was  entered,  the  husband  mai-rled  an- 
other woman,  whereupon  the  judge  of  the 
court,  upon  his  own  motion,  and  without  no- 
tice to  the  parties,  redocketed  the  case  and 
set  aside  the  judgment  of  divorce,  upon  the 
ground  that  in  thus  remarrying  so  soon  aft- 
er tbe  entering  of  the  Judgment  of  divorce, 
tbe  conduct  of  the  husband  evinced  "an  utter 
disregard  of  the  obligations  and'  aacredness 
of  the  marriage  relation."  The  lower  court 
having  refused  to  set  aside  tbe  order  vacat- 
Ini;  the  judgment,  tbe  plaintiff  appealed,  and 
upon  the  appeal  this  court  reversed  the  Judg- 
ment annulling  the  decree  of  divorce.  It 
cannot  be  doubted  tbat  the  reversal  was  prop- 
er, as  tbe  order  made  the  lower  court  va- 
cating tbe  decree  of  divorce  was  without  no- 
tice to,  and  not  upon  tbe  application  of,  tbe 
parties  to  the  action,  and  was  entered  after 
the  condition  of  tbe  parties  liad  been  chan- 
ged by  the  marriage  again  of  the  husband. 
In  HcCracken  v.  McOracken,  109  Ky.  766,  60 
S.  W.  720,  the  Judgment  was  entered  May  28, 
1898,  divorcing  the  plaintiff  from  his  wife. 
On  July  16th  following,  and  after  the  expira- 
tion of  the  term  at  which  the  dlvivce  was 
granted,  the  judgment  of  divorce  was,  on  mo- 
tion of  defendant  set  aside.  On  September 
29th  thereafter,  tbe  defendant  filed  answer, 
and  reply  was  then  filed  by  tbe  plainUCf. 
On  January  14,  1809,  the  cause  wAs  submit- 
ted, and  Judgment  rendered  by  tbe  court  dis- 
missing tbe  petition.  The  plaintiff  on  .Tanu- 
ary  21,  1899,  entered  motion  to  set  nslde  the 
order  of  submission  and  Judgment  of  Janu- 
ary 14, 1889;  also  the  order  of  July  16,  180S. 
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which  vacated  the  jndement  of  divorce  ren- 
dered by  the  court  In  hia  favor  on  BCay  26* 
189a  Both  iQotlonB  were  overnUed  the 
lower  court,  and  upon  the  appeal  of  the  case 
to  this  court  It  was  held  that  the  order  which 
set  aside  the  Judgmoit  of  dlvoiree  of  Uay  26, 
1898,  was  unauthorised  and  void.  This  de- 
cision was  alao  propw,  tor,  aa  already  stated, 
the  Jodgmoit  divorcing  tiie  plalntUt  from  his 
wife  was  set  aside  bj  the  lower  court  upmi 
her  motion  after  the  ex|dratlon  of  the  tfirm 
at  which  it  was  granted.  The  dedalon  was 
therefttfe  In  line  .with  Benta  v.  Bents  and 
terlstow  T.  Btlatow,  sovra,  and  not  in  con- 
flict with  ncener  t.  Flcener.  In  Hendrlz  v. 
Hendrlx,  76  &  W.  165,  which  was  decided 
only  two'  days  betwe  the  case  at  har,  and 
which,  though  cited  in  the  opinion,  la  not  re- 
ferred to  in  the  petition  for  rehearing,  this 
court.  In  dlacnsring  the  Jurisdiction  of  courta 
of  equity  over  Judgments  in  divorce  cases,  re- 
affirmed the  rule  stated  in  Ficener  v.  Flcener 
In  practically  the  same  language  employed  tn 
that  case,  which  is  as  follows:  "The  grounda 
tax  setting  aside  ordinary  Judgments  at  law 
or  equity  after  the  expiration  of  the  term  do 
not  aniily  to  Jodgmenta  tar  divorce,  which 
become  flnaL  During  the  term,  however, 
and  while  the  condition  of  the  parties  remains 
unchanged,  the  Judgment  may  be  set  aside 
at  the  Instance  of  one  party,  bat  not  without 
notice  to  the  other."  In  tbe  same  para^aph 
with  the  foregoing  quotation,  the  several 
casea  relied  <m  by  connsel  In  the  petition  for 
rehearing  are  dted,  but  without  any  intima- 
tion from  the  court  that  they  are  in  conlUct 
with  Flcener  v.  Flcener.  The  quotation  from 
Meyar  v.  Meyar,  8  Mete.  801,  found  in  the 
opinion  in  the  case  at  bar,  vaa  uaed  for  the 
purpose  of  showing  the  reasons  advanced  by 
the  dlstlngidsbed  writer  of  the  opinion  in  that 
case  (Judge  atitea)  for  affording  to  courts 
having  Jurisdiction  in  such  cases  every  pos- 
sible meana  of  correcting  any  error  or  injus- 
tice committed  In  the  Judgment  complained 
of;  but  inasmuch  aa  the  language  of  the 
opinion,  on  the  page  following  tliat  containing 
the  quotatirai,  may  be  construed  as  express- 
ing approval  of  the  conclusions  of  law  an- 
nounced in  the  opinion  of  Judge  Stltes,  su- 
pra, BO  much  of  the  words  of  approval  con- 
tained In  the  opinicm  in  this  case  as  may  be 
susceptible  of  sucb  construction  are  hereby 
withdrawn.  In  all  other  reapecta,  the  opinion 
is  adhered  to. 

If  this  court  should  adi^t  the  view  ot  the 
law  as  urged  by  connsel  for  appellant  in  the 
petition  for  rehearing.  Ita  decision  would 
neTerthdess  have  to  be  for  the  appellee.  As 
stated  in  the  opinion,  three  Judgments  of  di- 
vorce have  been  rendered  by  the  lower  court 
In  this  case.  The  one  which  conns^  fw  ap- 
pellant now  contends  the  lower  court  bad  no 
right  to  aet  aside  was  the  second  Judgment 
of  divorce.  The  first,  like  the  third  and  final 
Judgment,  was  rendered  in  fiavor  of  the  ap- 
pellee. The  first  Judgment  was  also  aet 
aside  by  the  court  If,  as  contended  by  conn- 


ael  for  appellant  the  Iowot  court  was  witb- 
out  authority  to  set  aslde^  the  aecond  Judg- 
ment, whteh  waa  In  favor  of  the  appellant; 
except  upon  petition  of  the  parties,  aa  provid- 
ed by  section  426,  Civ.  Code,  how  did  tt  ac- 
quire Jurisdiction  to  vacate  tbB  first  Judg- 
ment? It  Is  said,  however,  that  the  first 
Judgment  was  set  aatde  by  oral  consent  of 
the  parties.  Conceding  this  to  be  true,  it  does 
not  ronove  the  difflcultyi  for  it  la  well  net- 
tled that,  when  the  law  expressly  refnaea  or 
withliolds  Jurisdiction,  it  cannot  be  confored. 
by  consent  Bo,  it  as  contended  by  connad 
fw  appellant  the  low&r  court  waa  wittaont 
Jurisdiction  to  set  asdde  the  second  Judgment 
of  divorce,  which  is  not  a  tenable  position, 
consent  of  the  parttes  to  the  setting  aside  of 
the  first  Judgment  did  not  ecmfer  upon  tbe 
court  Jurisdiction  to  do  so. 

The  further  consideration  of  Uie  queationa 
Involved  la  this  case,  to  whl6h  we  have  beeo 
Invited  by  the  petition  fw  relieailng,  baa 
served  to  confirm  tiie  views  expressed  In  the 
opinion.  Consequently  the  petition  must  be 
ovoTuled. 


LOUISVILLB  ft  G.  PACKBT  00.  T.  MUL- 
LIGAN. 

(Ooort  of  Appeals  of  Kenfnd^.   Dee.  17, 
1908.) 

COLUSION~NaOLIOBNC&-QDE8TION  FOR  JU- 
RY-CARRIERS OF  PASSENOBRS-NBQLIGENCB 
OF  CARRIBR— lUPUTABLB  TO  PASSKNO&R— 
NEW  TRIALS  — N&WLT  DIBCOVBRBS  BVI- 
DBNCB— DISCRBTION  OF  COURT. 

1.  In  an  action  by  a  passenger  on  a  boat  for 
Injuries  BUBtained  in  a  collisioo  between  It  and 
another  boat,  evidence  examined,  and  held  tbat 
whether  the  latter  boat  was  nekllgently  man- 
aged, iKcause  of  the  faiinre  of  l£ose  in  charge 
thereof  to  gire  the  proper  signal.  If  the  former 
boat  carried  the  proper  liglits,  or  because  they 
failed  to  exercise  proi>er  care,  if  the  former 
boat  only  carried  a  white  light,  so  as  to  mere- 
ly indicate  the  apiwoach-of  a  floating  craft,  was 
for  the  jury. 

2.  The  negligence  of  a  carrier  of  pasaensera 
is  not  impaled  to  a  passenger  who  i«  injured 
by  the  concurrent  negligeace  of  the  carrier  aad 
auother,  and  he  may  recover  from  both. 

3.  The  court  on  appeal  will  not  Interfere  with 
the  discretion  of  the  circuit  court  in  grautiog 
or  refusing  new  trials  on  account  of  newl^  dis- 
covered parol  evidence  unless  the  discretion  b 
palpably  abused. 

4.  The  trial  court  did  not  abuse  Its  dlscretioa 
In  refusing  a  new  trial  in  a  personal  injury  ac- 
tion OQ  the  ground  of  newly  discovered  evidence 
going  only  to  the  extent  of  plaintilTa  injuries. 

Appeal  from  Circuit  Court,  Oldham  Coun- 
ty. 

"Not  to  be  officially  reported.** 

Aettou  by  E.  H.  Mulligan  against  the  Lou- 
IsTllle  &  C^clnnati  Packet  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendant Louisville  &  Cincinnati  Packet  Com- 
pany appeals.  Affirmed. 

D.  H.  French  and  Cliaa.  F.  Taylor,  for  ap- 
pellant   S.  BL  De  Haven  and  R.  F.  Feake, 

for  appellee. 

1 2.  Sm  Carriers,  vol.  9,  Cent  Dig.  if  U32,  Utt; 
NsgUsenfiS,  ToL  H,  Gaat  Dig.  I  itt. 
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HOBSON,  J.  Tbe  WUte  Dove  wu  a  gKio- 
Ibie  tMUit  wbich  imn  dally  Crom  Marble 
Ini,  to  LoulsTllle.  It  wtbb  about  «S  teet  In 
length,  and  14  feet  beam.  It  canted  ngu- 
latly  freight  and  pasunsets.  On  the  night 
of  December  7,  1901,  the  appellee,  Hnlllgui, 
wai  a  passenger  on  the  boat  fn»n  Wes^r^ 
Ky^  to  LxralsTllIe;  and  when  the  boat  reach- 
ed Beck's  Landing,  m  near  there.  It  col- 
lided with  the  steamer  Otty  <tf  Olncbmatt* 
belonging  to  ivpellant  In  the  coUWon  tiie 
cabin  of  the  White  Dove  was  wrecked,  and 
appellee,  who  was  in  the  cabin,  was  thrown 
down,  and  received  Injuries  on  Us  arm, 
shonldor,  and  head,  to  recover  tar  which  he 
filed  this  action  a^Unst  the  owners  of  both 
boats,  and  recovwed  judgment  for  $2S0 
against  each  of  them.  From  this  Judgment 
the  packet  company  appeals.  The  owners  of 
the  White  Dore  have  not  aroealed. 

It  Is  Insisted  for  appellant  that  the  court 
sbonld  hsTe  Instructed  the  Jury  peremptorily 
to  find  tor  It  The  law  of  the  river  requires 
the  ascending  boat,  when  within  800  yards 
of  the  other  boat,  to  signify  by  one  blast  of 
the  whistle  If  It  wishes  to  pass  on  the  right, 
and  by  two  blasts  of  the  whistle  if  It  wishes 
to  pant  on  the  left,  the  ascending  boat  be- 
ing rOQulrec  first  to  Indicate  the  ride  on 
which  it  destans  to  pass.  If  the  descending 
boat  deems  It  dangeroVE  to  take  the  side  to- 
dic:'ted,  the  pilot  must  at  once  sound  the 
denser  signal  of  three  or  more  short  blasts 
of  the  whistle,  and  it  la  the  duty  of  the  pUot 
of  the  ascending  boat  to  answer  by  a  similar 
signal  of  three  blasto  of  the  whistle.  After 
tills  the  idiot  of  the  descenffiug  boat  may  In- 
dicate by  his  whistle  the  side  on  which  he 
desires  to  pass,  and  the  ascending  boat 
must  be  governed  accordingly;  the  descend- 
ing boat  being  entitled  to  tbe  right  of  way. 
Whenever  the  danger  rignal  Is  given,  the 
engines  of  both  boats  must  be  stopped  and 
backed  until  the  signals  are  tmderstood,  and 
the  boats  can  safely  pass  each  other.  Tbe 
boats  are  required  at  night  to  have  a  red 
light  and  a  green  light.  Floating  craft  carry 
a  white  light.  A  steamboat  most  keep  out  of 
the  way  of  fioatlng  craft,-  as  these  simply 
follow  the  current;  and  cannot  be  guided,  as 
a  steamboat.  The  White  Dove  was  descend- 
ing, and  tte  <9ty  of  Cincinnati  was  ascendr 
lug,  tbe  river.  The  collision  occurred  a  little 
after  6  o'clock.  It  was  an  ordinary  winter 
night  The  City  of  Cincinnati  had  up  the 
regulation  lights,  and  was  perceived  by  the 
White  Dove  when  a  mile  or  more  from  it 
The  b(»ts  were  both  in  the  channel,  and  the 
White  Dove  was  headed  to  pass  on  the  Ken- 
tacky  side  of  the  dndnnatL  The  White 
Dove  had  no  whistle,  but  contrary  to  law, 
was  using  a  bell  to  give  signals.  The  imxtf 
for  tile  plalntltr  was  to  the  effect  that  the 
White  Dove  had  out  Ite  red  and  green  llghte 
at  the  proper  place  on  each  side  of  the  pilot 
house.  It  also  appeared  from  this  proof 
that  as  they  approached  the  CSty  of  Clndn- 
T7  8.W^-46 


nati  the  grem  light  was  burning  dimly  and 
was  takoi  down,  and  a  white  light  hxsng  in 
the  place  <a  it,  vrtille  tbe  green  lli^t  was 
handed  to  tbe  captain,  who  was  standing  at 
tbe  foot  of  the  ladder,  and  discovered  that 
the  trouble  with  the  lamp  was  that  the  wick 
had  been  Jolted  down  by  the  Jairing  of  the 
boat  He  turned  the  wick  up,  and  handed 
the  lamp  bade  at  once  to  the  man  on  the 
ladder,  who  r^laced  it  where  it  belonged. 
The  captain  testUes  that  tUs  occurred  when 
they  were  a  nfile  from  the  OlncinnatL 
There  was  other  evidence  tending  to  show 
'the  distance  was  less,  but  that  the  change 
was  made  In  a  tow  seconds  Is  evident  fnnn 
the  proof,  and,  takli^  the  phUntUTs  testimo- 
ny alone,  we  think  in  ample  time  to  be  seen 
by  the  candnnatL  The  Cincinnati  did  not 
blow  at  800  yards  to  Indicate  on  which  side 
she  desired  to  pass,  or  give  any  s^pnal  until 
■he  was  within  a  very  ahOrt  distance  of  the 
White  Dove— not  more,  according  to  the 
ptadntUTs  proof,  than  76  or  UO  yards.  She 
ISiiax  gave  one  blast  of  the  whlstie,  indicat- 
ing that  she  desired  to  pass  on  the  right 
side.  The  White  Dove  then  changed  her 
coarse  from  the  Kentucky  to  the  Indiana 
share,  and,  there  not  being  room  enough,  the 
collision  ensued;  the  White  Dove  coming  In 
contect  with  tibe  side  of  the  Cincinnati, 
Which,  acc(«dlng  to  the  proof  of  the  plaintllt, 
was  still  runifing  at  full  speed.  The  proof 
tor  the  defendant  tbe  pa^et  company  is  that 
the  White  Dove  had  up  nothing  but  a  white 
light  which  indicated  a  floating  craft  and. 
as  soon  as  the  Otodniuitl  discovered  what  It 
was,  the  one  blast  ot  the  whistle  was  blomi, 
and  this  was  immediately  followed  by  the 
danger  signal  of  three  blasts,  and  the  engines 
were  stopped  on  the  Cincinnati  and  the  boat 
backed  until  the  collision  occurred,  while  the 
engines  of  the  White  Dove  were  still  run- 
ning, dtivii^  the  boat  ahead. 

The  White  Dove  was  dearly  neglt^nt  In 
not  following  the  rules  when  the  Cincinnati 
failed  to  give  the  proper  signal  when  it 
reached  the  800-yard  limit  It  should  then 
have  given  the  danger  signal,  as  it  knew  of 
the  presence  of  the  other  boat,  and  the 
White  Dove  should  have  been  gotten  under 
control  before  It  was  so  close  to  the  dndn- 
natL Both  boate  were  running  10  or  12 
miles  an  hour.  There  was  also  some  evi- 
dence tiiat  those  to  charge  of  the  Cincinnati 
were  n^lgent  tor,  if  the  llghte  on  tbe  White 
Dove  were  burning,  as  shown  by  the  plaln- 
tttTs  evidence,  fliey  were  without  excuse  to 
not  blowing  at  the  800-yard  Umlt;  and.  If 
only  the  white  Ught  was  burning,  as  proven 
by  it  this  Indicated  a  floating  craft,  and  the 
Jury  were  warranted  to  concluding  that  more 
care  was  demanded  of  the  boat  than  appears 
to  have  been  exercised.  Hie  two  boate  pass- 
ed r^cularly  about  this  place,  and  those  in 
charge  of  toe  Cincinnati  had  reason  to  be  on 
the  outlook  for  the  White  Dove.  We  there- 
tore  conclude  that  the  case  was  nrooerly 
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submitted  to  tlie  Jury,  and.  while  tbe  evi- 
dence was  very  conflicting.  It  iM  not  such  that 
we  ought  to  disturb  the  verdict  on  the  facts. 

Appellee,  being  a  passenger  on  the  White 
Dove,  and  having  no  control  over  the  boat, 
may  recover  of  the  Cincinnati,  although  those 
in  charge  of  tiie  White  Dove  were  more  neg- 
ligent than  those  In  charge  of  the  Cincin- 
nati. For  the  negligence  of  a  caiTier  Is  not 
imputed  to  a  passenger  who  Is  Injured  by 
tbe  concurrent  negligence  of  the  carrier  and 
another,  and  he  may  recover  against  both. 
Danville,  etc.,  Co.  v.  Stewart,  59  Ky,  119; 
Louisville,  etc.,  R.  Go.  v.  Case's  Adiil'r,  72 
Ky.  728;  7  Am.  &  Eng.  Ency.  of  Law,  446, 
and  cases  cited.  The  court,  by  bis  instruc- 
tlons,  told  the  Jury  that  both  boats  were 
governed  by  the  same  rules  and  regulations; 
that  each  owed  to  the  other  the  same  duties, 
and  that  appellant  owed  appellee  no  higher 
or  greater  duty  than  It  did  to  the  boat  White 
Dove;  also  that  appellant  was  not  liable  to 
appellee  unless  the  plaintiff  was  injured  by 
reason  of  tbe  negligence,  in  whole  or  in  part, 
of  the  officers  in  charge  of  the  Cincinnati. 
Negligence  was  also  properly  defined  as  the 
failure  to  exercise  that  degree  of  care  that 
ordinarily  prudent  persons  usually  exercise 
imder  similar  circumstances.  The  Instruc- 
tions of  the  court,  as  a  whole,  clearly  pre- 
sented the  law  of  the  case.  The  Instructions 
asked  by  appellant,  and  refused,  In  part,  pre- 
sented the  idea  that  the  negligence  of  the 
White  Dove  was  to  be  Imputed  to  the  plain- 
tiff. These  instructions  were  properly  re- 
fused The  other  InstructloiiB  asked  by  it 
in  so  far  as  they  were  proper,  were  embodied 
in  those  given  by  the  court 

In  support  of  the  motion  for  new  trial,  ap- 
pellant filed  the  afiidavit  of  two  witnesses 
to  the  effect  that  appellee  fell  from  the  up- 
per deck  of  the  White  Dove  some  time  after 
the  collision,  and  thus  hurt  bis  arm  and 
shoulder;  this  testimony  having  been  discov- 
ered after  tbe  trial.  Circuit  courts  have  a 
wide  discretion  as  to  tbe  granting  of  new 
trials  on  account  of  newly  discovered  parol 
evidence,  and  this  discretion  will  not  be  In* 
terfered  with  by  this  court  unless  palpably 
abased.  The  newly  discovered  evidence  only 
went  to  the  extent  of  the  plalntlfTs  Injuries. 
There  was  no  doubt  that  the  plaintiff  was 
Injured  tn  tbe  collision.  Tbe  question  as  to 
the  extent  of  ids  injuries  was  not  only  Inves- 
tigated on  the  trial,  but  considerable  evi- 
dence was  taken  on  the  subject  The  court 
will  rarely  set  aside  a  verdict  on  newly  dis- 
covered parol  testimony  like  this.  Were  the 
rule  otherwise,  the  administration  of  Jus- 
tice would  be  much  more  uncertain  and  de- 
layed than  it  Is,  and  there  would  be  less  in- 
centive to  parties  to  exercise  diligence  in  get- 
ting up  their  witnesses  and  preparing  cases 
for  trial. 

On  the  whole  case,  we  see  no  substantial 
reason  for  disturbing  tbe  judgment  of  the 
circuit  court  and  It  ia  accordingly  affirmed. 


HATS  at  at  T.  BABLS  et  al. 

(Conrt  of  Appeals  of  Kentacky.   De&  18^ 

1903.) 

PUBUC    UNDS-CONFLIGTINa  PAIVNTS— TI- 
TLE-EV1DBNCB-8TATBHBNTS 
IN  PLEADINGS. 

1.  In  an  action  to  recover  land,  statements 
made  as  to  the  title  in  the  pleadings  of  other 
parties  filed  In  a  prior  suit,  to  which  [daiutiffs 
predecessor  in  title  was  not  a  party,  and  in 
which  no  judgment  was  entered,  were  not  evi- 
dence against  plaiotlCr. 

2.  Where  land  was  patented  by  the  common- 
wealth, a  aubseiinent  patent  issued  to  another, 
including  the  land,  was  void  as  to  such  land. 

3.  In  a  suit  to  try  title  to  land,  evidence  Aef<f 
insufficient  to  establish  plainUITa  title  as 
against  defendants,  who  were  in  possession  nn> 
der  color  of  title. 

Appeal  from  Circuit  Court  Laurel  Coun- 
ty. 

*Vot  to  be  offidally  rq;>orted." 

ActlOD  liy  James  Earls  and  othera  against 
James  H.  Hays  and  others.  From  a  Judg- 
ment In  favor  of  plaintiffs,  defendanta  ap- 
peal Affirmed. 

J.  Smith  Hays  and  James  M.  Haya,  tor  ap- 
pellants.  Jas.  Sparks,  for  appellees. 

HOBSON,  J.  On  September  14.  1824,  a 
patent  was  Issued  by  the  commonwealth  to 
William  F.  Sexton  for  50  acres  of  land  on 
Fall  Branch,  In  Whitley  county.  Sexton  left 
the  state  about  the  year  1830,  and  has  not 
returned  to  it  since.  On  September  4,  1841, 
a  patent  was  issued,  on  a  survey  of  date 
March  12,  1835,  to  Benjamin  F.  Hemdon, 
Samuel  Hogan,  and  Richardson  Hemdon,  for 
760  acres  of  land  In  Whitley  county.  The 
metes  and  bounds  of  this  patent  Include  the 
ISO-acre  survey  patented  to  Sexton  In  1824, 
althoogh  It  is  not  excepted  out  of  the  ^nt 
M.  M.  Wyatt  now  76  years  of  age,  says  that, 
when  he  was  12  or  14  years  old,  hU  father 
lived  on  the  50-acre  survey  under  Ben  Hem- 
don and  Sam  Hogan;  that  BUI  Fred  Sexton 
had  lived  there,  and  after  him  Whitman,  and 
after  this  his  father  came  In  under  Hemdon, 
and,  when  his  father  moved  away.  Bob  Saun- 
ders took  possession,  also  under  Hemdon.  A 
written  agreement  ia  also  produced,  made  on 
March  7, 1835,  between  Richardson  Hemdon, 
Martin  Beatty,  and  Benjamin  F.  Hemdon, 
by  which  they  agreed  to  hold  a  lot  of  land 
entered  by  them  in  partnership,  each  to  own 
one-third  of  It  Among  other  descriptions  of 
the  property  referred  to  in  this  paper  Is  the 
following:  "The  said  Benjamin  F,  Hem- 
don agrees  on  his  part  that  a  tract  of  land 
of  fifty  acres  purchased  of  Whitman  and  fifty 
acres  entered  adjoining  the  same  and  also 
five  bundred  acres  entered  adjoining  the 
above,  all  shall  come  into  the  firm  equally  as 
above  stated."  On  May  29,  1845,  James  T. 
Curd  filed  a  bill  In  equity  In  the  Whitley  cir- 
cuit court  against  Benjamin  Hemdon  to  sab- 
Ject  to  a  Judgment  for  $500  and  costs  the 
interest  of  Hemdon  In  certain  land  owned 
by  him.  Among  otber  lands  deecribed  In 
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the  bill  !s  the  following:  "One  tract  of  Mtf 
acres  of  land.  The  eaultable  title  has  pass- 
ed through  one  William  Sexton  to  William 
Whitman,  and  be  sold  to  Benjamin  Herndon, 
who  holds  only  an  equitable  title;  the  legal 
title  being  In  one  Archibald  Sexton,  which 
William  Sexton  Is  a  nonresident  of  this  com- 
monwealth." Aichibald  Sexton  and  William 
Sexton,  as  well  as  William  Whitman,  were 
made  defendants  to  this  bill;  also  George 
Sears.  In  his  answer  to  tlie  bill,  Sears, 
among  other  things,  said:  "As  to  the  Wiiit- 
man  tract,  or  Fed  place,  he  states  that  said 
tract  contains,  to  his  best  recollection,  fifty 
acres,  and  was  entered  In  the  name  of  Wil- 
liam Sexton,  and  sold  by  bim  to  William 
Wtiitman,  and  by  blm  to  Herndon;  and  Wil- 
liam Sexton,  to  the  best  of  respondent's  recol- 
lection, gave  bis  bond  after  tbe  aforesaid 
sales  to  codefeudant,  Benjamin  F.  Herndon." 
Blcliardson  Herndon  filed  an  answer  In 
which  be  showed  that  by  a  writing  executed 
on  September  17,  1839,  Benjamin  Herndon 
bad  transferred  to  him  all  his  interest  and 
title  to  the  laud  referred  to.  In  1851  Hogan's 
one-third  interest  in  the  land  was  conveyed 
to  Herndon.  About  the  year  1872  those 
claiming  under  Richardson  Herndon  bad  a 
tenant  Uvlng  on  the  land,  by  the  name  of 
Tbomps  Logan.  Ix^ian  did  not  live  cm  tbe 
50-acre  tract,  bat  lived  on  an  adjoining  sur- 
vey owned  by  the  Hemdons,  claiming  to  the 
extent  of  their  boundaries.  It  does  not  ap- 
pear that  anybody  has  lived  on  tbe  Sexton 
fiO-acre  snrvey  since  Bob  Sannders,  about  the 
year  1844.  Appellants  claim  under  the  Hern- 
dons,  having  obtained  deeds  from  them  con- 
veying their  title.  Appellees  claim  under 
Jane  Sears,  and  produced  a  deed  made  to 
her  by  William  F.  Sexton  on  August  3,  1874. 
Sexton's  mark  Is  made  to  this  deed,  and  it 
Is  certified  by  the  clerk  to  have  been  ac- 
knowledged before  him  by  William  F.  Sex- 
ton, but  the  clerk  testifies  that  tbe  man  who 
signed  tbe  deed  was  not  tbe  William  F.  Sex- 
ton  to  whom  the  patent  was  issued  in  1824. 
Tbe  proof  leaves  no  doubt  that  William  F. 
Sexton  lived  In  Terre  Haute,  Ind.,  and  was 
not  In  Kentucky  In  1874.  Tbe  deed  was 
made  by  a  man  named  Hart,  who  made  tbe 
mark  to  it  in  Sexton's  name,  and  acknowl- 
edged it  The  proof  Is  that  Hart  did  this 
pursuant  to  a  letter  which  be  had  received 
from  Sexton;  but  it  is  not  produced,  and  was 
not  recorded.  Jane  Sears  was  a  sister  of 
William  F.  Sexton.  Before  be  left  Ken- 
tucky, according  to  the  proof,  he  gave  ber 
the  original  patent,  and  said  be  would  make 
her  a  deed  as  soon  as  he  came  back,  she 
paying  bim  for  the  land  25  yards  of  Jeans  and 
a  $25  rlfie  gun;  but  he  never  came  back, 
and  In  1874  he  authorized  Peter  Hart,  by  let- 
ter, to  make  the  deed,  and  sign  bis  name  to 
It  by  making  bis  mark;  Peter  Hart  being  a 
tnotbw-ln-law  of  Jane  Sears,  who  was  the 
wife  of  George  Sears.  After  Thomps  L<^n, 
Us  son  Joe  Logan,  or  Jop  Logan,  lived  In  tbe 


same  bouse,  holding  the  land  as  Hemdon's 
tenant  continuously  until  this  controversy 
arose;  but  the  proof  for  the  appellees  is  to 
tbe  effect  that  Thomps  Logan  did  not  claim 
to  be  in  possession  of  the  50-acre  Sexton  sur- 
vey. The  statements  made  by  James  T. 
Cmrd,  George  Sears,  and  Bicbardson  Hern- 
don In  tlielr  pleadings  in  the  old  chancery 
suit  In  tbe  Whitley  circuit  court  are  not  evi- 
dence against  Jane  Sears,  or  tbose  claiming 
under  her.  No  Judgment  Is  sbowu  to  have 
been  rendered  in  tbe  action,  and  William  Sex- 
ton is  not  concluded  by  what  was  alleged 
In  that  action  by  the  parties  in  their  plead- 
ing; nor  is  be  affected  In  any  manner  there- 
by, as  it  does  not  appear  that  he  appeared  in 
the  action  at  any  time.  The  written  agree- 
ment made  on  March  7,  1839,  between  Bicb- 
ardson Herndon,  Martin  Beatty,  and  Ben- 
jamin F.  Herndon,  does  not  show  that  Whit- 
man had  any  title  to  the  50  acres  of  land 
from  W.  F.  Sexton;  and  Sexton  is  not  a 
party  to  the  contract.  The  proof  that  Wyatt 
lived  on  the  land  about  the  year  1840  as  tbe 
tenant  of  Herndon,  and  after  him  Saunders, 
is  insuificient  to  show  any  title  in  Herndon  to 
the  land,  for  the  reason  that  tbe  proof  does 
not  show  that  tbe  possession  was  held  for  IS 
years.  The  proof  is  tbat  Saunders  lived 
there  for  2  or  3  years,  and  that  Wyatt  made 
two  crops  there.  There  is  no  proof  of  any 
possession  by  Herndon  or  bis  tenants  after 
this  until  Thomps  Logan  entered,  and  be 
lived  on  a  different  tract,  and  tbe  preponder- 
ance of  the  evidence  shows  be  did  not  claim 
to  he  in  possession  of  tbe  60-acre  Sexton 
tract.  The  title  passed  out  of  the  common- 
wealth to  Sexton  to  tbe  50  acres  by  the  pat- 
ent granted  in  1824,  and  the  subsequent  pat- 
ent to  Herndon  and  bis  associates  in  1841 
was  void  as  to  tbe  GO  acres.  Apoellants,  not 
counectlDg  themselves  with  tbe  patentee. 
Sexton,  and  not  making  out  a  possessory  title 
by  an  adverse  holding  for  15  years,  showed 
no  title  in  themselves  to  the  50-acre  Sexton 
tract.  The  rule  tbat  a  person  In  possession 
may  maintain  an  action  against  a  trespasser 
without  color  of  title  tias  no  application  to 
tbe  facts  of  the  case.  For  the  plaintiffs  have, 
under  the  evidence,  no  such  possession  as  this 
rule  requires,  and  tbe  defeudanta  bad  color 
of  title,  and  also  claimed  to  be  In  possession. 
They  were  not,  therefore,  bare  trespassers. 
Judgment  afilrmed. 


ROSE  V.  OAMPBELL  et  aL 

(Court  of  Appeals  of  Kestocky.    Dee.  l(t, 
1903.) 

"Not  to  be  ofiSdatly  reported." 
Supplemental  opinion.  For  opinion,  see  76 

S.  "W.  505. 

SETTLE,  J.  A  re-reading  of  the  opinion 
recently  handed  down  in  this  case  has  resnlt- 
ed  In  the  discovery  by  the  court  that  it  in- 
advertently reversed  the  personal  Judgment 
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rendered  by  the  lower  court  In  favor  of  the 
appellees  against  the  appellant,  R.  W.  Hose, 
when  It  was  only  Intended  to  reverse  so 
much  of  the  Judgtnent  of  that  court  as  set 
aside  the  deed  of  conveyance  from  K.  W. 
Rose  to  his  wife,  Nannie  Rose,  and  subjected 
the  land  thereby  conveyed  to  the  payment  of 
appellees'  debts  sued  on.  The  personal  Judg- 
ment for  the  debts  sued  on  by  appellees  will 
not,  therefore,  be  disturbed,  but  the  Judgment 
of  the  lower  court,  in  so  far  as  It  sets  aside 
the  deed  from  appellant,  R.  W..  Rose,  to  his 
wife  and  co-appellant,  Nannie  Rose,  and  at- 
tempts to  subject  the  land  thereby  conveyed 
to  the  payment  of  appellees'  debts  sued 
on.  Is  hereby  reversed. 

We  decline  to  consider  the  questions  at- 
tempted to  be  presented  by  the  petition  for 
rehearing,  because  of  Its  offen^ve  and  dia- 
respectful  tone  and  language,  and  for  the 
same  reason  It  is  hereby  ordered  to  be 
stricken  from  the  file;  but,  as  this  court  has 
no  desire  to  deprive  the  appellees  of  their 
right  to  ask  a  rehearing,  the  time  for  filing 
a  petition  therefor,  In  respectful  language,  is 
extended  SO  days  from  this  date.  * 

BYANS  T.  MAYSVILLE  &  B.  S.  R.  CO.  et  at 
(Ooort  of  Appeals  of  KentucI?,   Dec  16^ 
1903.) 

ICALICIOUa  PROSECUTION  —  FAL8B  lUPRISON- 
MENT— VBNUBJ-INSUFFICIENCT  OF  PETITION 
—CURB  BY  ANSWER^AMENDBD  PETITION— 
OHANQB  OF  CAUSE  OF  ACTION. 

1.  Plaintiff,  snins  a  railroad  company  in  G. 
county  for  malldoas  prosecution  and  false  im- 
prisonment, allegeid  an  arrest  in  M,  county  and 
a  transportation  to  B.  county,  but  failed  to 
state  that  on  the  trip  he  was  carried  through 
G.  county.  The  defendant  answered  that  none 
of  the  wrongs  complained  of  were  Inflicted  in 
G.  county,  and  plaintiff's  reply  raised  au  issue 
on  this  averment.  Held,  that  the  defect  in  the 
petition  was  cured  by  the  answer. 

2.  It  did  not  constitute  a  change  of  the  cause 
of  action,  that  In  an  amended  petition  allega- 
tions were  inserted  bringing  the  venue  In  G. 
county,  where  the  suit  was  institated. 

S.  Giv.  Code,  {  78,  provides  that  an  action 
against  a  common  carrier  for  an  injury  must 
be  brought  In  the  county  in  which  defendant, 
or  either  of  several  defendants,  resides,  or  in 
which  plaintifC  is  injured,  or  in  which  he  re- 
sides, if  that  be  a  coanty  into  which  the  car- 
rier pasaes;  section  72  provides  that  an  action 
against  a  corporation  for  a  tort  may  be  brought 
in  the  county  where  the  tort  was  committed; 
and  section  74  provides  that  every  other  action 
for  an  injury  to  plaintifTs  person  or  character 
must  be  brought  in  the  county  of  defendant's 
residence,  or  where  the  injury  was  done.  Held, 
that  an  action  against  a  railroad  company  for 
malicious  prosecution  and  false  imprisonment 
was  properly  instituted  in  the  county  tlirough 
which  plaintiff  was  transported  on  defendant's 
railroad  after  his  arrest,  though  he  was  not  a 
resident  thereof,  and  tliough  defendant's  chief 
office  was  located  elsewhere. 

Appeal  from  Circuit  Court,  Oreeniq)  Ooim- 
ty. 

"Not  to  be  officially  reported." 

Action  by  John  T.  Evans  against  the  Mays- 
vllle  &  Big  Sandy  Railroad  Company  and 
anoth^.  Judgment  for  defendants^  ud 
plaintiff  ai^eala.  Berersed. 


W.  T.  Cole  and  A.  B.  Cole  &  Son,  for  ap- 
pellant W.  H.  Wadsworth  and  E.  U  Worth- 
In  gton,  for  appellees. 

NUNN,  J.  The  appellant  sued  appellees 
In  the  Greenup  circuit  court,  charging  in  one 
paragraph  of  the  petition  a  malicious  prose- 
cution of  him  by  the  appellees;  In  another 
paragraph,  false  imprisonment.  The  app^l- 
lees  appeared  and  objected  to  the  Jurisdiction 
of  the  court,  aod  filed  the  following  answer: 
"The  defendants,  for  Joint  and  several  an- 
swer to  the  petition  and  amended  petition 
faerplQ,  and  for  objection  to  the  jurisdiction 
of  this  court,  state  that  at  the  time  of  the 
alleged  commission  of  tlie  wrongs  in  the 
pleadings  set  out  and  complained  of,  and  be- 
fore and  since  and  now,  the  plaintiff  was  and 
is  a  citizen  and  resident  of  the  county  of 
Bath,  state  of  Kentucky,  and  that  none  of 
the  defendants  were  or  are  residents  of 
Greenup  county,  Kentucky,  and  that  none  of 
the  wrongs  complained  of  were  inflicted  upon 
plalntUf  In  Greenup  county,  Ky.  They  atate 
that  at  all  of  said  times  the  defendants,  the 
Chesapeake  &  Ohio  Railway  Company  and 
Maysvllle  &  Big  Sandy  Railroad  Company, 
were  common  carriers,  and  had  a  chief  office 
and  agent  and  place  of  business  at  Maysvllle, 
In  Mason  county,  Kentucky,  and  at  no  other 
place.  They  state  that  the  wrongs  com 
plained  of  herein  grew  out  of  the  breaking  in- 
to a  car  of  the  defendant  the  Chesapeake  & 
Ohio  Railway  Company  upon  the  line  of  the 
Ellzabethtown,  Lexington  &  Big  Sandy  Rail- 
road Company,  In  Bath  county,  Kentucky, 
and  was  not  upon  the  line  of  the  Maysvllle 
&  Big  Sandy  Railroad  Company,  and  aald 
last-named  company  had  no  connection  what- 
ever with  said  car,  or  the  line  upon  which  It 
was  located  when  broken  into,  or  with  the 
arrest  of  the  plaintiff  or  tbe  parties  breaking 
into  the  same,  and  that  the  said  the  Mays- 
vllle &  Big  Sandy  Railroad  Company,  at  the 
time  of  the  wrongs  complained  of,  and  before 
and  since  and  now,  had  no  office  or  place  of 
business  in  Greenup  county,  or  any  chief  offi- 
cer or  other  officer  or  agent  In  said  county 
or  any  other  place  than  In  Maysvllle,  Mason 
county,  Kentucky,  as  afore  stated.  Where- 
fore defendant  prays  that  the  petition  and 
amended  petition  of  plaintiff  be  dismissed." 
etc.  To  appellant's  reply  the  court  sustained 
a  demurrer,  whereupon  appellant  filed  tbe 
following  amended  reply:  "Now  comes  tbe 
plaintiff,  and  amends  hla  reply,  and,  for 
amendment,  denies  that  none  of  the  wrongs 
complained  of  were  Infilcted  upon  plaintiff  hi 
Greenup  county.  He  denies  that  the  Mays- 
vllle &  Big  Sandy  had  nothhig  to  do  with  the 
arrest  of  plaintiff,  or  the  wrongs  done  bim. 
On  tbe  contrary,  be  states  that  it  has  leased 
Its  road  to  Its  codefendant,  Chesapeake  & 
Ohio  Railway  Company,  and  Is  responsible 
for  its  terts;  that  among  those  committed 
against  plaintiff  by  defendant  was  the  mall- 
-  clous  abuse  of  the  processes  of  the  court.  In 
publicly  carrying  plalntifE.  against  bla  will  and 
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consent,  bandcnfled,  throngb  Oreennp  coun- 
ty, In  a  car  on  a  train  of  defendant  Obesa- 
peake  &  Ohio  Railway  Company,  and  expos- 
ing him  to  public  ahame  and  contempt  in 
said  county,  in  order  to  compel  him  to  give 
false  testimony  to  secure  the  conrlctlou  of 
parties  prosecuted  by  It,  as  set  out  In  the  pe- 
tition. Wherefore  plaintiff  prays  as  in  bis 
petition  and  amendments,  and  all  proper  re- 
lief." This  amended  reply  Mras  filed  at  the 
NoTember  term,  1002,  and  on  motion  of  ap- 
pellees the  action  was  continued  to  the  April 
term,  1903,  at  which  term,  on  motion  of  ap- 
pellees, the  amended  reply  was  stricken  from 
the  record,  to  which  appellant  excepted. 
Then  appellant  tendered  an  amended  petition, 
amending  the  several  paragraphs  thereof  by 
alleging,  in  snbstance,  the  same  facts  as  stat- 
ed in  big  amended  reply,  to  which  appellees 
objected,  and  the  court  sustained  their  ob- 
jection, and  refnsed  to  allow  It  filed,  to  which 
appellant  excepted,  and  by  order  of  court  the 
proposed  amendment  was  made  a  part  of  tbts 
record. 

It  is  imperative  that  the  court.  In  order  to 
render  a  valid  Judgment  In  personam,  must 
have  Jurisdiction  of  the  subject-matter,  and 
also  of  the  person.  Section  78  of  the  Civil 
Code  provides  that  an  action  against  a  com- 
mon carrier  for  an  injury  to  a  passenger  or 
other  person,  etc.,  must  be  brought  in  the 
county  in  which  the  defendant,  or  either  of 
several  defendants,  resides,  or  in  which  the 
plaintiff  is  injured,  or  in  whteh  he  resides,  if 
be  reside  in  a  county  Into  which  the  carrier 
passes.  Section  72  iffovides  that  an  action 
against  a  corporation  for  a  tort  may  be 
brought  In  the  county  where  the  tort  was 
committed.  Section  74  provides  that  every 
other  action  for  an  injury  to  the  person  of  the 
plaintiff  or  his  character  must  be  brought  In 
the  county  of  the  defendant's  residence,  or  in 
which  the  injury  was  done.  It  matters  not 
which  of  these  sections  of  the  Code  Is  appli- 
cable to  the  case  at  bar.  If  the  injury  to  ap- 
pellant charged  in  the  pleadings  was  done  or 
committed  in  (Ireenup  county,  that  court  had 
Joriadlction  of  both  the  subject-matter  and 
appellees.  It  appears  that  appellant  was  ar- 
rested in  Mason  county,  and  carried  under 
arrest  by  appellees  to  Owingsvllle,  Bath  coun- 
ty. Appellant  fiitled  to  state  tn  the  petition 
that  on  the  trip  from  Mason  county  to  Bath 
the  appellant  was  UMXer  arrest  and  In  con- 
fbiement  while  patslnc  tfarongh  Qreennp 
county.  But  the  answer  of  appellees  had  the 
^ect  to  cure  the  defect  in  the  petition  In  tbia 
reqwct.  This  language  Is  used  in  the  an- 
swer: "And  that  none  of  the  wrongs  com- 
plained of  were  inflicted  In  Greenup  county, 
Ky."  The  reply  of  appellant  made  an  Issue 
apOD  this  vaiaU  and  the  lower  conrt  erred  In 
striking  this  reply  from  the  record. 

The  oonrt  also  erred  In  refushig  to  allow 
the  amended  petition  to  be  filed.  There  Is  no 
reawm  glren  or  shown  tai  the  record  why  the 
court  Btrmft  the  reply  from  the  files,  or  re- 


fused to  allow  the  amended  petition  to  be 
filed. 

Counsel  for  appellees  contend  that  the 
amended  petition  was  not  sworn  to,  and  for 
this  reason  it  was  not  allowed  to  be  filed,  and 
that  the  matters  alleged  In  the  amendnienC 
changed  substantially  the  cause  of  action, 
and  for  this  reason  the  court  properly  refused 
to  allow  it  to  be  filed.  Appellant's  cause  of 
action  was  for  damages  for  the  injuries  al- 
leged to  have  been  done  or  Inflicted  upon  Uim 
by  appellees.  The  county  In  which  the  In- 
Jury  was  Infilcted  did  not  affect  his  cause  of 
action,  but  only  affected  the  venue  thereof. 

We  have  a  case  where  the  injuries  and 
wrongs  alleged  to  have  heen  committed  up- 
on appellant  were  begun  in  Mason  county, 
continued  In  and  through  Qreenup,  and  into 
and  ended  In  Bath  county.  It  was  one  con- 
tinued transaction.  For  this  Injury,  If  any, 
appellant  has  a  cause  of  action,  and  he  had 
the  right  to  elect  in  which  county  be  would 
Institute  it 

For  these  reasons,  the  Judgment  appealed 
from  Is  reversed,  and  cause  remanded,  with 
directions  to  permit  the  amended  petition, 
upon  proper  verification,  to  be  filed,  and  for 
proceedings  consiBtnit  with  this  optailon. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  BLACKLY,  HURST  &  CO. 
(Court  of  Appeals  of  Eentuck;.   Dec.  16,  1003.) 

FIDELITY  INSURANCE— UNTROB  STATEMENT 
BY  EMPLOYER— DUE  CARE  TO  ASCERTAIN 
TRUTH— RIGHT  TO  GO  TO  JURY— SPECULA- 
TION BY  BMPLOYfi-EMPLOYER'S  KNOWL- 
EDGE— SPECIAL  INSTRUCTIONS. 

1.  In  an  action  on  a  fidelity  bond,  defended 
on  the  ground  that  the  plaintiff.  In  a  statement 
required  of  him  prior  to  the  issuance  of  the 
bond,  asserted  that,  to  the  best  of  hia  knowledge 
and  belief,  the  employe's  accounts  were  correct, 
and  that  he  was  not  in  arrears,  when,  by  due 
care  in  examining  such  accounts,  a  shortage 
could  have  been  discovered,  an  instruction  to 
find  for  plaintiff  unless  the  statement  was  false 
when  made,  to  the  best  of  plaintiCTB  knowledge 
and  belief,  was  erroneous,  since  defendant  was 
entitled  to  go  to  the  Jury  on  the  issue  of  plain- 
tiff's doe  care  to  ascertain  the  truth  before  mak- 
ing the  statement 

2.  Defendant  also  allied  that  plaintiff  stated 
that  nothing  was  known  concerning  the  em- 
ploye's habits  affecting  his  title  to  confidence, 
when  in  fact  the  onployd  was  engaged  In  has* 
ardous  speculation,  to  plaintilTa  Knowledge. 
Held,  that  this  IsBoe  should  have  been  submitted 
to  the  jury  under  q>edal  instructions  applica- 
ble thereto. 

Appeal  from  Circuit  Court,  Jefferson  Couu- 
ty.  Common  Pleas  Division. 

"To  be  officially  reported." 

Action  by  Blackly,  Hurst  &  Co.  against  the 
United  States  Fidelity  &  Qoaranty  Company. 
Judgment  tor  plaintiffs,  and  defendant  ap- 
peals. Beversed. 

Bodley,  Baskln  &  Flesner,  for  appelant 
Dodd  A  Dodd,  for  appellees. 

BUBNAM.  J.  On  the  17tb  of  November, 
1900;  a  M.  Bamett  requested  the  United 
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Stat(>s  Fidelity  &  Guaranty  Company  of  Bal- 
timore, Md.,  to  go  security  for  his  lionesty 
and  fidelity  as  bookkeeper  and  cashier  of 
the  firm  of  Blackly,  Hurst  &  Co.,  who  were 
engaged  Id  the  tobacco  business  In  Louisville, 
Ky.,  from  tbe  Ist  day  of  December,  1900,  to 
the  1st  day  of  December,  1901.  The  applica- 
tion was  made  by  Barnett  upon  one  of  the 
printed  forms  of  the  guaranty  company, 
which  provides  for  and  requires  from  the 
employers  of  tbe  applicant  a  statement  as 
to  the  personal  conduct,  antecedents,  and  in- 
tegrity of  the  applicant.  In  obedience  to  this 
requirement.  Blackly,  Hurat  &  Co.,  by  J.  T. 
Blackly,  made  this  statement:  "The  replies 
of  the  applicant  herein  are  to  the  best  of 
my  knowledge  and  belief,  correct  He  has 
been  In  the  service  of  the  undersigned  em- 
ployer since  September  1,  1898,  filling  the 
position  of  bookkeeper  and  cashier,  and  Aas 
continuously  filled  the  position  for  which  this 
bond  Is  required  since  that  date.  He  has 
always  to  tbe  best  of  my  knowledge  and 
belief  given  satisfaction  in  his  personal  con- 
duct and  performance  of  duties,  and  kept 
his  accounts  faithfully  and  without  default. 
When  last  examined  or  audited,  all  accounts 
of  bis  office  were  found  in  every  resj)ect  cor- 
rect up  to  date.  [This  was  followed  by  the 
words,  "Periodically  examined  by  firm."]  He 
has  not  been  nor  Is  be  at  present,  so  far  as 
I  know  or  believe,  In  arrears,  default,  or 
with  unsettled  balance  in  this  or  any  pre- 
vious service.  I  know  nothing  concerning 
his  habits  or  antecedents  affecting  bis  title 
to  confidence,  and  I  know  of  no  reason  why 
the  guaranty  hereby  applied  for  should  not 
be  granted."  In  response  to  this  application, 
the  guaranty  company  executed  the  bond  ap- 
plied for,  which  contained  tbe  following  reci- 
tation: "Whereas  tbe  employers  [Blackly, 
Hurst  &  Co.]  have  delivered  to  the  United 
States  Fidelity  and  Guaranty  Co.  a  state- 
ment In  vpritlng  relative  to  Its  responsibility, 
aud  checks  to  be  used  by  tbe  employee  In 
said  position,  and  in  further  consideration 
of  $25.00  paid  as  a  premium  for  the  i>erlod 
from  December  1st,  1900,  to  December  1st, 
1901,  and  upon  the  faltb  of  said  statement  as 
aforfsaid  by  the  employer.  It  is  hereby  agreed 
and  declared  that  subject  to  tbe  provisions 
herein  contained,  which  shall  be  conditions 
precedent  on  the  part  of  the  employer  to  re- 
cover under  this  bond,  the  company  shall 
within  three  months  next  after  notice  accom- 
panied by  satisfactory  proof  of  loss  as  here- 
inafter mentioned,  has  been  given  to  the  com- 
pany, make  good  and  reimburse  to  the  em- 
ployer all  or  any  pecuniary  loss  sustained  by 
tbe  employer  of  money,  securities,  or  other 
personal  property  In  the  possession  of  the 
employee,  or  for  the  possession  of  which  be 
is  responsible,  by  any  act  of  fraud  or  dis- 
honesty on  the  part  of  said  employee,  in 
connection  with  the  duties  of  tbe  office  or 
position  hereinbefore  referred  to,  occurring 
during  tbe  continuance  of  this  bond."  On 
the  2d  day  of  April.  1902.  the  appellees, 


Blackly,  Hurst  &  Co.,  brougot  this  suit 
against  the  appellant,  tbe  United  States  Fi- 
delity &  Guaranty  Company,  and  G.  M.  Bar- 
nett, upon  the  bond  executed  by  them  as 
surety  for  Barnett,  in  which  they  allege  that 
between  December  1,  1900,  and  September  7, 
1901,  the  defendant  Barnett,  as  bookkeeper 
and  cashier  of  pialutifTs,  and  In  tbe  line  of 
bis  employment,  had  received  and  fraudu- 
lently appropriated  to  bis  own  use  $811  of 
their  money,  which  he  failed  to  account  for. 
The  petition  also  contains  other  formal  aver- 
ments necessary  to  a  recovery  on  the  bond. 
Appellant,  In  Its  answer,  denied  its  liability 
for  the  moneys  sued  for.  on  two  grounds: 
First,  because,  as  it  alleges,  Barnett  bad  not 
kept  his  accounts  faithfully  as  cashier  pre- 
vious to  his  application  to  It  to  become  bis 
security,  but  was  at  that  time  in  default  to 
plaintiff  In  sums  aggregating  $625,  which  he 
had  fraudulently  abstracted  and  converted  to 
his  own  use  subsequent  to  the  11th  of  May. 
1900,  and  prior  to  November  17,  1900,  by 
means  of  false  entries  and  footings  upon 
the  books  of  plaintiffs,  which,  If  not  known 
to  them,  could  have  been  known  by  the  exer- 
cise of  slight  care,  when  tbe  application  was 
made  to  them,  but  which  were  not  known  to 
the  defendant  when  it  executed  the  bond 
sued  on.  It  also  charges  that  it  was  deceived 
and  overreached  by  plaintiffs*  statement  that 
tlicy  knew  nothing  concerning  the  habits  or 
antecedents  of  the  Insured  affecting  bis  title 
to  confidence,  or  any  reason  why  the  guar- 
anty should  not  be  granted,  when,  as  a  mat- 
ter of  fact,  they  well  knew  that  Barnett  was 
at  that  time,  and  had  been  for  a  considerable 
time  before  the  bond  was  applied  for,  engaged 
In  speculating  in  tobacco— a  highly  hazardous 
and  dangerous  form  of  gambling— tbe  credit 
.  and  money  therefor  being  furnished  by 
plaintiffs.  Upon  tbe  trial,  appellant  intro- 
duced a  number  of  expert  accountants,  who 
testified:  That  during  May,  1900.  Bamett's 
books  show  three  false  entries  and  footings, 
a^regatlng  $250;  In  June,  one  false  entry 
and  footing  of  $50;  In  September,  one  false 
entry  and  footing  of  $100;  In  October,  one 
false  entry  and  footing  of  $100;  and  In  No- 
vember, prior  to  the  date  of  Bametfs  appli- 
cation to  defendant,  false  entries  and  foot- 
ings amounting  to  $125;  In  all,  aggregating 
$625.  That  these  false  entries  were  cunning- 
ly made,  and  were  likely  to  be  overlooked  by 
any  one  examining  the  books  who  was  not 
an  expert  accountant,  or  who  was  not  spe- 
cially looking  for  them,  but  that  they  would 
have  been  discovered  by  an  accurate  and 
careful  addition  of  the  various  columns  of  fig- 
ures by  any  ordinarily  competent  person. 
While,  on  the  other  hand,  Mr.  Blackly,  a 
member  of  the  firm,  testifies  that  tbe  fiscal 
year  of  the  firm  ended  on  September  Ist  at 
which  time  a  tolerably  careful  examlnatloo 
of  the  books  was  made— as  much  so  as  the 
current  business  would  permit  a  member  of 
the  firm,  who  had  dally  duties  to  porform, 
to  make;  that  this  examination  was  maOe 
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by  adding:  np  the  oolomns  of  the  cashbook 
back  to  where  it  had  been  previoualy  examin- 
ed, and  tbet  the  balance  In  bank,  the  cash 
account,  and  sales  notes,  which  formed  the 
whole  cash  account,  were  compared;  that 
this  cash  account  was  frequently  examin- 
ed during  the  year,  as  carefully  as  his  time 
wonld  permit,  and  that  he  thought  that  the 
books  were  correct  when  these  examinations 
were  made,  but  bad  been  subsequently  alter- 
ed by  Bamett:  that  the  last  general  examl-. 
nation  in  which  a  balance  sheet  was  drawn 
off  was  made  In  September,  1900;  that  they 
dlscoTered  In  October,  1901,  that  the  cash 
account  was  out  of  balance;  and  that  this 
fact  led  to  the  discover;  of  the  shortage 
sued  for  In  this  action.  Upon  cross-examina- 
tion Mr.  Blackly  admitted  that,  whilst  he 
added  up  all  the  columns  of  the  cashbook 
and  bankbook,  he  bad  not  gone  into  the  ledg- 
er accounts,  for  lack  of  time;  that  he  was 
a  fairly  good  bookkeeper. 

On  this  state  of  facta,  the  court  gave  the 
jury  the  following  instructions: 

"(1)  The  court  InstructB  the  Jury  that  the 
application  for  a  bond  sued  on  in  this  case 
contained  the  following  statements:  'He 
[meaning  the  defendant  Clarence  M.  Bamett] 
has  always  to  the  best  of  my  Imowledge  and 
belief  given  satisfaction  in  his  personal  con- 
duct  and  performance  of  duties,  and  kept  his 
accounts  faithfullyand  without  default.  When 
last  examined  audited,  by  firm,  all  ac- 
counts of  this  officer  were  found  in  every  re- 
spect correct  up  to  date.  He  has  not  been, 
nor  is  he  at  present,  so  far  as  I  know  or  be- 
lieve. In  arrears,  default,  or  without  unset- 
tled balance  In  this  or  any  previous  service. 
I  know  notliing  concerning  his  habits  or  an- 
tecedents afCectlDg  his  title  to  confidence,  and 
I  know  of  no  reason  why  the  guaranty  here- 
by applied  for  should  not  be  granted.'  And 
irald  application  was  signed  by  the  plaintlffa. 
Unless  the  Jury  shall  believe  from  the  evi- 
dence that  one  or  more  of  said  statements, 
when  made,  were  not  true,  to  the  best  of  the 
knowledge  and  belief  of  the  plalntlffB.  or  ei- 
ther of  them,  the  law  is  for  the  plalnttfla,  and 
the  Jury  should  so  find. 

"(2)  But  if  the  Jury  shall  believe  from  the 
evidence  that  these  statements  contained  in 
said  application,  and  set  forth  In  instruction 
No.  1,  or  any  of  them,  was,  when  made,  un- 
trae,  to  the  beat  of  the  knowledge  and  belief 
of  the  plaintiffs,  or  either  of  them,  the  law  Is 
for  the  defendant  and.  the  Jniy  abonld  so 
tlnd. 

"(8)  If  the  Jory  shall  find  for  the  plaintiff, 
it  should  be  for  the  sum  of  $819,  with  lnter> 
est  from  October  10,  3901. 

"(4)  If  the  Jury  shall  find  for  the  defend- 
ant, th^  shall  80  say  by  their  Terdlct,  and  no 
more." 

Under  the  above  Instructions,  the  Jury 
found  for  the  plaintiffs,  and  the  defendant 
appeals  to  this  court,  and  insists  that  the  In- 
■tructloDS  quoted  supra  do  not  define  the  cor- 
rect mle  for  tbe  measurement  of  appellees' 


duties  and  responsibilities  growing  out  of 
the  execution  of  the  bond  sued  on.  In  the 
recent  case  of  Warren  Deposit  Bank  v.  Fidel- 
ity &  Deposit  Company  (Ky.)  74  S.  W.  1111, 
it  was  decided  that  section  639  of  the  Ken- 
tucky Statutes,  which  provides  that  "all 
statements  or  descriptions  In  any  application 
for  a  policy  of  Insurance  shall  be  deemed  and 
held  representations,  and  not  warranties,  nor 
shall  any  misrepresentation,  unless  material 
or  fraudulent,  prevent  a  recovery  on  the  pol- 
icy," applied  to  bonds  of  the  character  sued 
on  In  tills  action,  but  that  misrepresentations 
which  were  material  to  the  risk  In  this  char- 
acter of  cases,  whether  fraudulent  or  not, 
would  invalidate  the  bond.  In  Graves  v. 
LcbanoD  National  Bank,  73  Ky.  23,  19  Am. 
Rep.  50,  the  court  said;  "There  Is  no  prin- 
ciple of  law  better  settled  than  that  persons 
proijosing  to  become  sureties  to  a  corpora- 
tion for  tbe  good  conduct  and  fidelity  of  an 
officer  to  -n-bose  custody  Us  moneys,  notes, 
bills,  or  other  valuables  are  Intrusted  have 
the  right  to  be  treated  with  perfect  good 
faith.  If  the  directors  are  aware  of  secret 
facts  materially  affecting  or  increasing  the 
obligations  of  Uie  sureties,  the  latter  are  en- 
titled to  have  these  facts  disclosed  to  them, 
a  proper  opportunity  being  presented.  •  •  • 
A  fraud  may  be  perpetrated  as  well  by  the  as- 
sertion of  facts  that  do  not  exist,  Ignorantly 
made  by  one  whom  the  person  acting  upon 
the  assertion  has  the  right  to  suppose  used 
reasonable  diligence  to  Inform  himself,  as  by 
concealing  facts  known  to  exist,  which  In  eq- 
uity and  good  conscience  ought  to  have  been 
made."  In  the  case  of  Deposit  Bank  of  Mid- 
way T.  Heame,  104  Ky.  819,  48  S.  W.  180, 
this  court  decided  that  whenever  the  direc- 
tors of  a  bank  become  aware  of  the  embezzle- 
ment of  a  clerk,  or  may  by  the  exercise  of 
slight  care  have  become  so.  they  owe  to  the 
surety  to  discharge  the  clerk,  and  thus  ter- 
minate the  surety's  further  risk.  In  Belle- 
view  Bl.  ft  L.  Ass'n  V.  Jeckel,  104  Ky.  169, 
4«  8.  W.  482,  it  was  decided:  "If  a  party 
taking  a  guaranty  from  a  surety  conceals 
from  him  facts  which  go  to  increase  his  risk, 
and  suffers  him  to  enter  Into  the  contract  un- 
der false  Impressions  as  to  tbe  real  state  of 
facts,  such  concealments  will  amount  to  a 
fraud,  because  the  party  Is  bound  to  make 
the  disclosure,  and  the  omission  to  make  It 
under  such  circumstances  is  equivalent  to  an 
affirmation  that  the  facts  do  not  exist" 
Quoting  Story  on  Equity  Jurisprudence,  {  215. 
Tbe  law  requires  of  an  employer,  who  makes 
representations  material  to  tbe  risk  for  the 
purpose  of  Inducing  another  to  become  bound 
as  the  surety  of  one  of  his  employes  to  him, 
more  than  the  mere  belief  on  bis  part  of  tbe 
truth  of  such  representations.  His  duty,  un- 
der such  circumstances,  requires  that,  before 
making  such  representations,  he  should  use 
ordinary  care  to  know  that  they  are  true. 
Lawson  on  Contracts,  {  238,  on  this  point, 
says:  "Where  persons  take  It  upon  them- 
selves to  make  assertions  as  to  which  they 
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(Ky. 


are  ignorant  wbetlier  tiiey  are  true  or  on* 
tme,  tbey  are  as  responsible  as  If  the;  Iiad 
asserted  tlut  which  they  knew  to  be  untrue. 
Whether  a  party  misrepresentlnK  a  fact  knew 
it  to  be  false,  or  made  the  asswtion  without 
knowing  whether  it  were  tme  or  fhls^  is. 
wholly  immaterial.  For  the  affirmation  of 
what  he  does  not  know  or  believe  to  be  tme 
is  aa  nnjuatlflaUe  as  the  affirmation  of  what 
is  known  to  l>e  false,  and  the  same  Is  tme 
where  the  party  is  n^Ugent,  or  ought  to  have- 
known  or  remembered  the  trath,  and  did 
not**  Whether  appellee  used  ordhiary  care 
to  post  himself  as  to  the  condition  of  Bar- 
nett's  accotmtfl  before  lie  made  the  statement 
to  appellant  was  a  question  fdr  the  Jury.  ITor 
the  same  reason  we  think  the  Jury,  under 
proper  instructions,  should  have  been  allowed 
to  determine  witetiiar  the  plaintiffs,  prior  to 
the  execution  of  the  bond,  knew  that  Bar- 
nett  was  engaged  In  any  gambling  or  qieca- 
latlve  business  which  would  have  materially 
enhanced  the  hasard  of  the  risk  assumed  by 
aM>eUant 

For  leasms  indicated,  the  Judgment  Is 
reversed,  and  cause  remanded  for  proceedings 
conslstmt  with  this  opinioo. 


TOMPKINS  V.  GOMMONWBALTH. 

(Coort*  of  Appeals  of  Kmtocky.  Dec.  16, 1903.) 

WITNBSSES-mJSBAND  AND  WIFB-PRIVILEOBD 
COMMUNICATION  —  flUBSBQUENT  DIVORCE  — 
PRESUMPTION  —  HOHIGIDB  —  MOTIVE  —  AD- 
HXSSIBILITT  OF  REBUTTINO  BVIDBNCIft-eBLF- 
DEPBNSB— INSTRUCTIONS. 

1.  Where,  in  a  prosecution  for  homicide,  a 
witness  testifies  that  she  la  the  widow  of  the  de- 
cedent, a  presumption  arises  that  she  was  di- 
vorced from  accosed,  Ikt  former  husband,  be- 
fore marrying  decedent;  and  hence  parol  proof 
of  the  divorce,  instead  of  the  offer  of  the  judg- 
ment record,  is  not  ground  for  reversal. 

2.  A  witness  In  a  homicide  prosecution  who 
testifies  tluit  she  is  the  widow  of  decedent  is  pre- 
sumed to  have  been  divorced  from  accused,  her 
former  husband,  before  having  married  dece- 
dent, and  therefore,  In  the  absence  of  evidence 
rd>ntting  such  presumption,  Is  a  competent  wit- 
DBSS  against  accused  as  to  matters  occurring 
subsequent  to  the  divorce. 

8.  In  a  prosecution  for  homicide,  where,  to 
show  motive,  the  state  offers  deceased's  widow, 
who  testifies  that  she  was  freqnently  In  accused's 
company  under  his  compulsion,  thereby  Inci- 
dentally charging  him  with  the  crime,  denounc- 
ed as  a  felon;  by  Kj.  St.  1899,  |  11S8.  of  un- 
lawfully and  fondly  detaining  a  woman  against 
her  will,  It  Is  error  to  exclude  evidence  for  ac- 
cused that  the  association  between  him  and  the 
witness  arose  at  her  solicitation^  and  without 
compulsion  on  his  parL 

4.  In  a  prosecution  fbr  homldde,  It  is  error 
to  charge,  as  to  setf-defmse,  that  accused  had 
the  right  to  kill,  if  there  was.  as  it  then  ap- 
peared to  him,  no  "reasonably  safe  means  of 
averting  the  danger  of  losing  his  life  or  suffer- 
ing great  bodily  barm  at  the  hands  of  the  dece- 
dent,  rince  accused  would  not  be  compelled  to 
choose  an  aitematlve  method  of  escaping  danger 
unless  it  promised  absolute  safety. 

Appeal  from  Circuit  Court,  Hopkins  Coun- 
ty. 

"To  be  oSiclaliy  reported." 


Garth  Tompkins  was  convicted  o£  morder, 
and  appeals.  Berersed. 

Lee  OllMon  and  O.  J.  Waddlll,  for  appel- 
lant  a  J.  Pratt  and  Bf.  B.  Todd,  for  tbe 
Commonwealth. 

O'BBAB,  J.  Appellant  was  convicted  and 
sentenced  to  death  under  an  Indictment  char- 
ging him  with  murdering  Jim  Brame. 

The  vridow  of  the  deeeoaed,  Jlni  Brame,* 
was  erne  of  tbe  principal  witneasea  against 
the  appellant  Bhe  bad  formerly  been  appel- 
lant^a  wU  &  She  testified  that  aha  had,  bow- 
ever,  been  divorced  from  talm,  and  then  bad 
married  Jim  Brame.  Appellant  objected  to 
the  admission  of  parol  evidence  of  the  di- 
vorce on  the  ground  that  there  was  neces- 
sacUy  a  record  of  the  Judgment  of  divorce^ 
and  that,  being  tbe  beat  evidence,  must  be 
produced.  Thia  Is  the  general  rule,  and,  in 
a  proceeding  Involving  directly  tbe  legitimacy 
of  tbe  second  marriage,  it  would  donbtlesa 
be  applied.  But  here  the  main  inquiry  is 
not  whether  the  witness  had  or  bad  not  been 
divorced.  That  question  arose  collaterally. 
The  law  raises  a  presumptkHi  baaed  upon  ex- 
isting conditions.  That  Is^  it  will  be  presnm- 
ed,  nocking  to  tbe  contrary  appearing,  that 
tbe  .second  marriage  of  a  person  baa  been 
preceded  by  a  lawful  dissolution  of  tbe  first 
one.  Tbla  la  partly  because  of  tiie  law's  fa- 
vwite  presumption  of  Innocence,  by  wblcb  It 
always  supposes  an  act  os  /tata  of  b^ng  to 
be  lawful  ratim  tban  criminal.   There  is 
another  jmlicy  of  tbe  law,  no  less  favored 
than  the  one  drat  mentioned,  wblcb  supports 
the  presumption  of  the  legal  dissolution  M 
the  first  marriage,  which  la  tbe  concern  of 
the  law  for  the  legitimacy  of  tiie  offspring 
of  men  and  women,  for  the  Integrity  of  the 
family,  its  honor,  and  a  policy  that  favors  the 
capacity  of  Inheritance.  Bishop's  Marriage, 
Divorce  ft  Separation,  f  11S7,  fairly  statea 
tiie  mle  of  practice  deducible  from  the  caa- 
eBt  and  supported  by  sound  r^sson,  so  far 
as  It  may  be  said  to  be  a  mle.  He  says: 
"In  respect  of  divorce,  the  proper  direct  proof 
of  it  is  by  the  record,  if  In  existence  and  ae> 
cesslble;  otherwise,  by  showing  the  contienta 
of  it  But  marriage  being  a  atatus,  and  di- 
vorce being  the  annulling  or  modifying  of  it 
evidently  there  are  varlons  drcomstanoeB  in 
which  record  evidence  can  be  wholly  dis- 
pensed vrith.   And  if  in  the  particular  in- 
stance tbe  mles  of  evidence  permit  a  dlTorco 
to  be  presumed,  as  often  tbey  do,  tbe  record 
cannot  and  need  not,  Iberefore,  be  shown,  for, 
in  the  nature  of  things,  proof  by  ree«d  la 
never  proof  by  presumption."  Also,  see  J^iw- 
ton  V.  Ollpin  (EyO  08  S.  W.  706.  It  was 
therefore  unnecessary  to  have  proved  in  this 
case,  after  the  witness  Laura  had  teatlfled 
she  was  the  widow  of  decedrat  jim  Brame, 
having  been  married  to  him,  that  she  bad 
been  divorced  trma  her  former  hnaband,  the 
appellant.  There  being  no  evidence  rebut- 
ting the  presumption  that  she  was  legally  ab- 
solved from  the  marriage  bonda  with  app^ 
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laut,  she  was  a  competent  wltneM  against 
him  as  to  8ut)8equent  occuirences. 

The  killing  occurred  on  tbe  night  of  De- 
cember 24, 1002.  Appellant  was  more  or  leu 
under  the  Inflnence  of  Intoxicants.  He  went 
to  Brame's  house  armed  with-  a  Winchester 
rifle.  Lanra  Brame,  tbe  woman  whom  we 
have  iuflt  been  discussing,  testified  that  she 
left  with  appellant,  but  that  he  forced  her  to 
go.  She  also  testified  that  on  a  number  of 
occasions  before  the  killing  she  had  been  in 
appellant's  company,  but  that  he  had  sought 
ber  out  and  compelled  her  to  accompany  him. 
Appellant  denied  that  he  had  ever  forced  or 
compelled  Laura  to  go  with  him,  but  that,  on 
the  contrary,  since  his  return  to  the  communi- 
ty, she  bad  sought  him  out,  and  voluntarily 
kept  bim  company.  Appellant  (^ered  al8o;to 
prove  by  five  other  witnesses  that  Laura  had 
sought  appellant's  society,  had  sent  him  mes- 
sages, and  offered  to  accompany  him  to  vari- 
ous places,  and  that  be  had  not  sought  ber. 
This  was  rejected  by  tbe  trial  court,  which 
we  deem  a  prejudicial  error.  The  purpose  in 
allowing  the  prosecution  to  [vove  that  appel- 
lant had  forced  Lanra  to  accompany  him.  and 
on  other  recent  occasions  bad  compelled  ber 
to  submit  to  his  society,  was  to  show  a  mo- 
tive In  appellant  for  the  homicide  with  which 
be  is  charged.  Otherwise  the  introduction  of 
that  evidence  was  prejudicially  erroneous. 
If  the  wituess  Laura  told  the  truth,  it  tand- 
ed  to  show  that  appellant  was  violently 
enamored  of  her,  likely  producing  Jealousy  In 
him — one  of  the  most  coutrolllng  passions  su- 
perinducing criminal  violence.  It  further- 
more showed  or  tended  to  show  incidentally 
that  he  was  thereby  guilty  of  another  statu- 
tory felony— that  of  unlawfully  and  forcibly 
detaining  a  woman  against  her  will,  with  In- 
tent to  have  carnal  knowledge  of  her.  Sec- 
tion 1158,  Ky.  St  1899.  At  least,  such  an  In- 
ference by  tbe  Jury  would  not  have  been  un- 
reasonable. While  proof  of  one  crime  com- 
mitted by  the, accused  may  be  allowed  as 
evidence  of  his  motive  In  committing  anoth- 
er, if  it  have  that  tendency,  yet  It  would  be 
wholly  unauthorized  to  admit  such  evidence 
if  It  did  not  have  that  effect  In  every  view 
of  the  case,  it  was  therefore  proper  to  have 
allowed  appellant  to  show  that  the  prosecut- 
ing witness*  statements  were  untrue;  that  he 
had  not  forced  her  to  accompany  him,  bat 
that  she  was  voluntarily  and  willingly  doing 
so,  and  had  time  and  again  recently  sought 
Us  society.  Although  the  presence  or  ab- 
sentee of  the  facts  Just  discussed  may  not  at 
all  have  affected  the  fact  that  appellant  shot 
and  killed  Jim  Brame  without  any  lawful 
Justiflcatlon,  they  were  material  as  affecting 
his  motive,  and  particularly  so  as  bearing  on 
the  enormity  of  the  offense,  probably  impel- 
ling the  minds  of  the  jury.  If  believed  to  ex- 
ist, to  affix  the  octreme  penalty  for  his  act. 
Instead  of  the  lighter  one  of  life  imprison- 
ment, or  eroi  a  term  imprisonment  under  the 
monalatif^ter  Instmctltm,  as  they  might  have 
done  otherwise. 


In  instructing  the  Jury,  tbe  court  gave  the 
law  of  seJf-defense  in  its  Instmction  No.  4, 
as  follows:  "If  the  Jury  believe  from  the  evi- 
dence that  the  defendant  at  the  time  he  shot 
said  Jim  Brame,  If  he  did  shoot  him,  bad  rea- 
sonable grounds  to  believe,  either  real  or  ap- 
parent and  did  In  good  faith  believe,  that  he 
was  then  in  Imminent  danger  of  losing  his  life 
or  suffering  great  bodily  harm  at  the  hands 
of  said  Brame,  and  there  was,  as  it  th«i  ap- 
peared to  the  defendant  no  reasonably  safe 
means  of  avowing  said  danger,  thm  the  de- 
fendant had  tbe  tight  In  the  exercise  of  a  rea- 
sonable discretion,  to  shoot  and  kill  tbe  said 
Brame;  and  If,  under  these  circumstances, 
he  took  the  life  of  the  said  Brame,  he  Is  ex- 
cussble  on  the  ground  and  under  the  law  of 
self-defense,  and  the  Jury  will  find  him  not 
guilty.  Tbe  danger  which  authorizes  one  to 
act  In  defense  of  his  life  or  in  Aeteme  of  his 
person  from  great  bodily  harm  may  be  ^ther 
real  danger  or  only  apparmt  danger."  The 
act  of  self-defmse  Is  instinctive,  and  the  right 
of  self-defense  is  based  upon  this  law  of  na- 
ture. One's  right  to  protect  himself  from  Im- 
minent death  or  great  bodily  harm  by  reason 
of  an  unlawful  assault  extends  only  so  far  as 
to  avert  the  Impending  danger.  If  necessary, 
or  apparently  necessary,  to  take  the  life  of 
the  assailant,  it  may  be  done.  Whether  that 
is  necessary  may  d^)aKl  upon  the  appear- 
ances to  the  assaulted  person  In  the  exercise 
of  a  reasonable  Judgment  If,  In  the  exercise 
of  such  Judgment,  there  is  another  means  of 
averting  the  danger  that  is  ss  safe  to  blm  as 
to  slay  his  assailant,  he  must  avail  himself 
of  that  means.  He  is  not  bound,  though,  to 
take  hazardous  chances  to  save  himself  from 
the  assault  He  owes  no  such  duty  to  the  as- 
sailant as  to  take  a  chance  of  losing  bis  own 
life  or  limb,  or  sustaloing  otho:  great  bodily 
harm,  in  order  that  the  life  of  his  wrongful 
assailant  may  be  spared.  That  would  be  put- 
ting the  balance  against  the  Innocent  and  in 
favor  of  tbe  wn^ngdoer.  When  one  assaulted 
is  placed  In  such  immediate  pwil  of  his  life 
or  limb  by  the  wrongful  assault  of  another, 
his  right  of  self-defense  rests  upon,  and  will 
not  stop  short  of,  his  own  safety.  Bowsey  v. 
Commonwealth  <Ky.)  76  S.  W.  409;  Meridith 
V.  Commonwealth,  18  B.  Mod.  00;  Kennedy  v. 
Commonwealth,  14  Bush,  840.  Tbe  instruc- 
tion quoted  se^s  to  considerably  curtail  this 
right  of  tbe  person  assaulted.  It  permits  him 
to  act  upon  the  appearances,  in  the  exercise 
of  a  reasonable  discretion,  but  even  then  he 
was  not  allowed  to  strike  in  the  defense  of  his 
life  or  body  unless  thoe  wss  no  other  reason- 
ably safe  means  of  averting  the  danger.  The 
adverb  "reasonably"  is  a  qualifying  word,  and 
modifies  tbe  adjective  "safe."  Webster  de- 
fines It  as  meaning  moderately  or  tolerably, 
and  that  Is  its  commonly  understood  meaning. 
The  instruction,  as  worded,  then,  would  mean. 
If,  in  the  exercise  of  a  reasonable  discretion, 
there  appeared  to  the  accused  another  means 
of  averting  the  danger  to  him,  althon^  such 
means  were  only  tolerably  safe  or  modorately 
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safe,  or  In  a  measure  safe,  or  partly  safe,  and 
parUy  miBafe,  he  cooJd  not  lawfully  strike  to 
save  bis  life  or  body  from  the  assault  We 
are  aware  of  no  adjudged  case  in  the  juris- 
prudence of  any  conntry  where  the  common 
law  preTalle  that  justifies  such  a  qualification 
of  the  right  of  self-defense.  The  word  "rea- 
sonably," discussed,  should  have  been  omit- 
ted from  the  Instruction, 

The  other  matters  complained  of— that  of 
tlmltlog  the  argument  and  the  alteration  of 
an  Instruction  after  the  argument  was  fin- 
ished—are practices  which  have  been  discuss- 
ed and  to  some  extent  questioned  by  this  court 
iu  the  cases  of  Williams  t.  Commouwealth, 
82  Ky.  642;  Harris  t.  Commonwealth  (Ky.) 
74  S.  W.  1044;  Combs  v.  Commonwealth,  97 
Ky.  24,  29  S.  W.  734;  Smith  v.  Common- 
wealth, 100  Ky.  133,  37  S.  W.  586;  Wllhehn 
V.  Commonwealth  (Ky.)  28  S.  W.  783;  Pearce 
and  Howell  v.  Commonwealth  (Ky.)  42  8.  W. 
107.  We  will  presume  that  the  trial  court  Is 
familiar  with  these  opinions,  and  will  conform 
the  practice  to  what  Is  therein  said. 

The  judgment  Is  reversed,  and  cause  re- 
manded for  a  new  trial  undor  proceedingi  not 
incoDBlstent  herewith. 


SUITE  T.  BALLuUtD  eC  al. 

fOonrt  of  Appeals  of  Kentucky.  Dee.  17,  1908.) 

WILLS-CONSTRncnON— VXSTINa    BBTATB  IN 
FBB-DBATH  WITHOUT  ISSUB-BPFBCT. 

1.  A  will  bequeathing  to  testator's  daughter, 
free  from  the  claim  of  anj  husband  she  might 
have,  certain  real  estate,  but  providing  that  in 
the  event  of  her  death  without  bodily  issue  the 
same  should  go  to  others,  vested  the  fee  in  tiie 
daughter,  subject  to  be  defeated  if  she  died 
without  bodily  issue  at  any  tlmei 

Appeal  from  Qrcult  Court  Oldham  Oonnty. ' 

"To  be  officially  reported." 

Suit  between  Lon  Bell  Ballard  and  others 
and  R.  M.  Smith  for  the  construction  of  the 
win  of  James  B,  Ballard,  deceased.  From 
a  Judgment  for  Qie  former,  the  latter  appeals. 
Reversed. 

D.  H.  Frendi,  for  appellant 

PAYNTER,  J.  This  appeal  Involves  the 
coustroctlon  of  the  will  of  James  B.  Ballard, 
deceased.  Tbe  second  clause  of  the  will  reads 
as  follows:  "I  will  and  bequeath  to  my  two 
daughters  Loo  Bell  Ballard  and  Maud  Shcad- 
er  formerly  Mand  Ballard  free  from  tbe  claims 
of  any  husbands  they  now  have  or  may  have, 
the  farm  on  which  I  now  reside  and  containing 
about  one  hundred  and  sixty  acres."  The 
third  clause  reads  as  follows:  "In  tbe  event 
of  Lou  Bell  Ballard's  death  without  bodily 
Issue  then  her  portion  of  my  estate  shall  be 
equally  divided  between  Martha  Hitt  wife  of 
Jolin  Hitt  and  Marietta  Arvln  wife  of  Robt 
Arvin  free  from  the  claims  of  th^  said  ha»- 
banda  and  In  the  event  of  the  death  of  Martha 
Hitt  and  Marietta  Arvln  before  the  death  of 


Tjonls  Ballard  my  son  then  their  said  portions 
shall  go  to  Louis  Ballard." 

The  question  which  lies  at  tbe  foundation  of 
this  case  Is  what  estate  Lou  Bell  Ballard  takes 
in  the  land  devised  to  her.  It  Is  provided  in 
the  will  that  in  the  event  Lou  Bell  Ballard 
dies  without  bodily  issue,  "then  her  portion  In 
my  estate  shall  be  eqnally  divided  between 
Martha  Hitt"  etc.  When  a  devise  is  made  to 
one  person  In  fee,  and  In  case  of  his  death  to 
anotho-  In  fee,  courts  int«pret  the  devise  over 
as  referring  only  to  death  in  tbe  testator's 
lifetime.  The  courts  were  led  to  so  interpret 
such  devises,  because  of  the  absurdity  of 
speaking  of  the  one  event  which  is  sure  to  oc- 
cur to  every  one  living  as  uncertain  and  con- 
tingent. 2  Jarman,  Wills,  c.  43.  The  rule  is 
dlfferoit  however,  when  the  death  of  the  tes- 
tator la  coupled  with  other  circumstances 
which  may  or  may  not  take  place,  as,  tor  in- 
stance, death  without  children.  In  such  case 
the  devise  over  takes  effect  according  to  tbe 
ordinary  and  literal  meaning  of  the  words 
"upon  death,"  under  the  drcmnstancea  Indi- 
cated, at  any  time,  whether  before  or  after 
the  death  of  the  testator.  2  Jarman,  Wills, 
c.  40;  Sale,  etc.,  v.  Omtchflelds,  etc..  S  Bush, 
640.  In  Thackston  v.  Watson,  84  Ky.  206, 
1  S.  W.  39S,  the  same  doctrine  la  recognized. 
Tbe  death  of  Lon  Bell  Ballard  was  not  uncer- 
tain, but  the  event  of  her  death  "without 
bodily  issue"  was  uncertain,  for  It  might  occur 
with  or  without  bodily  issue.  So,  under  the 
plain  language  of  the  will,  if  her  death  oc- 
curred eitho;  before  or  after  the  death  of  Uie 
testator,  then  the  estate  devised  to  her  goea  to 
the  persons  designated  in  the  will.  Our  opin- 
ion is  that  Lon  Belt  Ballard  took  tbe  fee  sub- 
ject to  be  defeated,  if  she  died  "without  bod- 
ily Issue"  at  any  time.  Counsel  for  tbe  ap- 
pellant has  not  cited  any  authorities  upon  the 
question  involved,  and  the  case  Is  not  briefed 
top  the  appellee.  We  presume  the  court  be- 
low was  of  the  opinion  that  because  the  dev- 
isee survived  the  testator  she  took  tbe  fee;. 
This  is  upon  tbe  idea  that  tbe  testator  Intend- 
ed she  should  take  the  fee.  unless  she  died 
without  bodily  Issue  in  his  lifetime.  Tbe  court 
was  evidently  controlled  by  tiie  principle  an- 
nounced in  Aultman  Co.  t.  Gibson's  Guar- 
dian, etc.,  (Ky.)  67  8.  W.  B7;  Fo-guaon  t. 
Thomason,  etc.,  87  Ky.  610,  0  S.  W.  714; 
Dlcktson  V.  Ogden'B  Bx'r,  89  Ky.  162.  12  8. 
W.  101;  Pruitt  etc.,  v.  Holland,  02  Ky.  041. 
18  S.  W.  852:  Mercantile  Bank  of  New  York 
V.  Ballard's  Assignee,  88  Ky.  481,  4  Am.  8t 
Rep.  160;  Forsythe  v.  Lansing's  Ex'rs  (Ky.) 
60  S.  W.  854;  Barter,  etc.,  v.  Isaacs,  etc., 
(Ky.)  71  S.  W.  007;  Lee,  etc.,  v.  Mumford, 
etc.  (Ky.)  44  S.  W.  91;  Clanents  t.  Reese 
(Ky.)  74  S.  W.  1047.  In  that  class  of  cases  the 
rule  is  recognized  to  be,  whea  an  estate  is 
given  or  devised  with  remainder  over,  but  in 
the  event  the  remainderman  should  die  without 
a  child  or  children  then  to  a  third  person,  tbe 
general  rule  of  construction  is  that  the  words, 
"dying  without  diUdren  or  Issue,"  are  re- 
stricted to  tbe  death  of  the  remalndenneo  be> 
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fore  the  termlnatloD  of  tlie  particular  estate. 
Thla  rule  la  not  applicable  to  the  case  at  bar. 

This  .jadgmoit  la  reversed  for  proGeetflngs 
omstetait  wldi  thla  opinion. 


DBNUNZZO'S  BECEITEB  t.  SOHOLT-zj. 

iCoort  of  Appeals  of  Kentucky.   Dec  17.  1903.) 

GIFTS  INTER  VIVOS— CORPORATE  STOCK— DE- 
LIVBRT— WITNESSES  —  COUPKTBNCT  —  COM- 
UUNJCATION  TO  ATTORHBY. 

1.  The  owner  of  a  mercantile  bnslnwi  decided 

to  incorporate  the  same,  and  on  doing  so  one- 
third  of  the  stock  was  issued  to  an  employ^, 
who  had  formerly  been  given  one-foarth  of  ttie 
profits  of  the  business  in  lien  of  salary.  The 
owner  at  the  same  tlnte  took  the  employe's 
notes  for  the  stock,  and  retained  the  stock  as 
security,  bnt  thereafter  spoke  of  the  employe's 
valuable  servicn.  declared  his  Intention  to  give 
him  the  stock,  delivered  the  certificate  to  him, 
and  tore  up  the  notes.  Held  a  sufficient  deliv- 
ery of  the  subject-matter  to  constitute  a  gift 
inter  vivos. 

2.  An  attorney  was  employed  by  the  owner  of 
a  mercantile  business  to  preiiare  articles  of  in- 
corporation for  the  business,  and  was  at  that 
time  told  by  the  owner  tbat  he  intended  to  give 
an  onploye  a  certain  amount  of  stock.  Later 
the  attorney  was  employed  to  prepare  the  own- 
er's will,  and  was  then  told  tbat  the  etock  had 
been  given  to  the  employ^.  The  attorney's  ad- 
vice was  not  asked  as  to  the  giving  of  the  stock. 
Civ.  Code  Prac.  I  006,  nibsee.  6,  declares  tbat 
BO  attorney  shall  testinr  concerning  a  c<mimunl- 
cation  made  to  him  In  his  professional  character 
by  hia  client  without  the  client's  consent.  Held 
that,  as  the  communications  to  the  attorney 
with  reference  to  the  gift  of  the  stock  did  not 
concern  the  matter  with  reference  to  wMch  he 
was  emplt^ed,  the  statute  did  not  render  bim 
incompetent  to  testify  thereto. 

Appeal  from  Circuit  Court,  Jefteraon  Comi- 
ty, Common  Pleaa  Division. 

*To  be  offlcially  reported." 

Action  by  Joseph  Demuuslo's  recover 
against  Charles  Scholts.  From  a  Judgment 
tor  defendant,  plalntUC  appeals.  AtOrmed. 

Shackelford  Miller  and  Walhice  A  Miller, 
for  appellant.  Kobn,  Balrd  &  Spindle  and 
8.  B.  Slow,  for  aroellee. 

PATNTEB,  J.  Joseph  Denunzio  died  In 
September,  18D4.  possessed  of  a  very  large 
estate.  In  June,  1878.  the  appellee.  Charlea 
Scboltx,  who  was  then  quite  young,  was  em- 
ployed by  Dennnzlo,  and  continued  In  his 
service  until  his  death.  So  faithfully  did  he 
serve  bis  employer  tbat  he  was  advanced 
from  time  to  time  until  he  was  practically  in 
charge  of  the  business.  In  September,  1893, 
DenunElo  was  in  bad  health,  and  contem- 
plated a  trip  to  Hot  SiHrlngs,  Ark.  Before 
going  be  conceived  the  Idea  of  separating 
his  large  fruit  business,  managed  by  Scholtz, 
from  his  other  business.  So  he  concluded 
to  organixe  a  ccvporatiou,  and  Its  capital 
stock  was  fixed  at  $30,000.  The  stock  was 
paid  for  by  the  assets  of  the  fruit  bnsin&ss. 
Previous  to  that  time  Scboltz,  la  lien  of  a 
salary,  was  given  one-fourth  of  the  profits 
of  tbe  bDslnesa.  There  was  Issued  to  Scholts 
910^000  of  the  stock  of  tbe  corporation.  At 


the  same  time  Denunzio  took  from  Scholts 
five  notes,  of  $2,000  each,  without  Interest, 
and  retained  tbe  stock  which  had  been  issued 
In  Scholtz's  name  as  collatwal  security.  The 
notes  wlilch  Scbolti  gave  were  not  fotmd 
among  the  assets  of  the  estate,  nelthw  was 
tbe  certificate  of  stock.  This  action  was 
brought  by  tbe  receiver,  as  In  an  action  on 
lost  notes.  The  defense  to  It  Is  tbat  tbe 
notes  and  certificate  of  stock  were  given  by 
Denunslo  to  Scholtz  inter  vivos. 

The  principal  question  Involved  is,  did 
Scholtz  show  that  the  gift  had  been  consum- 
mated? The  testimony  discloses  the  gener- 
al facts  as  stated,  and  in  addition  thereto 
that  in  March,  1894,  Denunzio,  In  tils  place  of 
business,  spoke  of  Scholtz's  long  and  valu- 
able services,  and  declared  his  intention  to 
give  bfm  tbe  $10,000  stock  in  the  corporation, 
and  then  delivered  the  certlBcate  therefor  to 
bim,  and  tore  up  tbe  notes  taken  from  bim 
for  the  $10,000. 

It  is  insisted  on  belialf  of  the  appellant 
tbat  these  facts  did  not  constitute  a  deliv- 
ery of  tbe  subject-matter  of  the  gift,  and 
therefore  the  rffort  to  make  the  gift  was  in- 
effectual; that  it  could  only  have  been  done 
by  an  assignment  or  delivery  of  the  notes. 
Several  cases  are  cited  by  counsel  for  ap- 
pellant showing  that  there  must  be  a  de- 
livery of  the  subject-matter  of  the  gift  and 
an  acceptance  of  It  This  Is  the  general 
rule.  Tbe  mere  unexecuted  Intention  to  give 
of  Itself  does  not  discharge  an  obligation. 
While  the  notes  In  this  case  were  not  band- 
ed to  Scholtz,  they  were  destroyed,  and  tbe 
certificate  of  stock  actually  delivered  to  him, 
with  the  Intention  tbat  he  should  have  it 
free  from  liability  for  the  Indebtedness  In  Its 
purchase.  In  Roche  v.  Jenkins,  93  Ky.  009. 
20  S.  W.  1039.  the  court  upheld  a  gift  where 
tbe  donor  told  bis  physician  to  tell  bis  son 
Joseph  tbat  be  wanted  a  certain  note  col- 
lected and  tbe  proceeds  given  to  his  sister. 
In  Meriwether  v.  Morrison,  78  Ky.  572,  tbe 
gift  was  upheld  where  tiie  Aonor  went  to  bis 
desk,  took  out  the  notes,  and  handed  them  to 
a  party,  telling  him  to  return  them  to  tbe 
desk,  and  at  bis  death  deliver  them  to  tbe 
party  designated  as  the  donee.  In  Stephen- 
son's Adm'r  v.  King,  81  Ky.  42S,  50  Am. 
Bep.  173,  it  was  held  tbat  a  delivery  of  an 
Inventory  to  certain  property  In  tbe  posses- 
sion of  an  agent  was  a  gift  of  the  property. 
In  Southeriand  v.  Southerland's  Adm'r,  6 
Bush,  501,  It  was  held  that  the  gift  of  « 
note  was  effectual  by  a  declaration  of.  tbe 
gift,  the  note  then  being  In  tbe  hands  of  the 
trustee.  In  some  of  these  cases  tbe  court 
held  that  the  act  and  declaration  of  the  donor 
created  a  trust,  and  the  gifts  were  effectual 
In  Darland  v.  Taylor,  52  Iowa,  503,  8  N.  W. 
610,  85  Am.  Rep.  285,  It  was  held  tbat  the 
destruction  of  the  notes,  together  with  tbe 
declarations  of  the  donor  that  he  did  not 
intend  for  the  defendant  to  pay  tbe  debt, 
conatituted  a  delivery.  In  Gardner  v.  Qard- 
nor,  22  Wend.  626,  84  Am.  Dec.  340,  It  was 
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held  that  On  dmtractloii  of  a.  bond  given  as 
an  evidence  of  the  debt  and  a  deelaiatton 
that  the  money  was  his  wlfe'B«  was  held  to 
be  a  gift  In  tills  case  the  dmor  did  not 
only  declare  his  intention  to  make  the  gift, 
bnt  actually  d^vered  the  thing  of  value,  to 
■wUt  the  certiacate  of  stock,  TVhlch  he  in- 
tended Scholtx  to  have,  and  to  make  that 
effectual  he  destroyed  the  evidence  of  the 
debt  which  Incumbered  the  thing  giv«i.  We 
think  that  the  ^t  was  effected  by  tba  acts 
proveo  in  tbe  case.  The  at^ellee  is  not  only 
entitled  to  the  presumption  that  he  did  ac- 
cept the  gift,  because  it  was  beneficial  to  him 
to  do  so,  but  the  evidence  shows  that  he 
actually  accepted  it. 

On  the  trUil  of  the  case  Aaron  Kohn  was 
introduced  as  a  witness  for  the  appellee  tq 
prove  statements  made  to  him  by  Denunzio 
concerning  the  gift  to  aniellee.  It  Is  urged 
that  hla  testimony  was  not  competoit,  be- 
cause it  was  the  revelation  of  a  confidential 
communication  from  a  client  to  his  attorney, 
proUblted  1^  subsection  S,  S  606,  Oiv.  Code 
Prac,  which  reads  as  follows:  "Ko  attorney 
shall  testify  concerning  a  conununicatlon 
made  to  him  In  his  profMSlonal  character 
by  his  client  or  his  advice  theroon,  without 
tbe  client's  consent"  It  is  toslated  for  -Qie 
appellee  that  Mr.  Kohn  was  a  competent  wit- 
ness (1)  because  the  subject-matter  of  his  te»- 
tlmony  did  not  pertain  to  any  cunmunlca- 
tlon  made  to  him  In  his  professional  charac- 
ter; (2)  because  it  the  conunniiicati<nt  was 
made  to  him  in  his  professional  character  it 
was  not  confldratlal  or  meant  to  be  kept  se- 
cret, but,  on  the  ccmtrary,  was  to  be  divulged 
tot  the  purpose  of  effecting  the  Intention  and 
desire  of  the  client  Ktdin  was  employed  to 
prepare  tbe  articles  of  Incorpmatlon  of  the 
Cralt  company.  At  that  time  Denondo  told 
him  that  he  intended  to  give  Scbolts  $10,000 
worth  of  the  stock.  Kohn  prepared  Denun- 
Elo's  will  at  a  subsequent  date^  at  which  time 
he  told  him  that  he  had  given  the  stock  to 
Sctaolta,  and  had  torn  the  notes  and  given 
him  the  debt  Kohn  testified  that  the  infor- 
mation as  to  the  giving  of  the  stock  and  the 
destructlott  of  the  notes  was  tuA.  a  matter 
upon  which  Dennnxlo  asked  his  advice  and 
had  nothing  to  do  with  their  oonfldentlal  re- 
latltms.  The  conversation  detailed  by  Kohn 
as  to  the  delivoy  of  the  certificates  of  hbxk 
and  tearing  up  the  notes  was  in  the  presence 
of  J.  J.  Fisher,  now  deceased,  a  friend  at 
Denundo.  It  was  not  the  snbject-mattw 
about  which  the  dtoit  was  consulting  the 
attorney.  ThB  first  statement  vnis  made 
when  the  consultation  took  place  in  regard  to 
the  articles  of  incorporation.  The  onpk^ 
ment  was  to  pr^are  the  articles  ot  incorpo- 
ration, and  not  to  advise  with  ref^ence  to 
giving  away  the  certificates  of  stock  therein. 
The  second  conversation  took  place  in  a  con- 
snltetlon  during  an  employment  to  prepare 
the  will  of  the  client  He  did  not  consult  the 
attorney  about  property  which  he  had  previ- 
ously given  away.  The  client's  purpose  was 


to  dispose  of  the  pnqjterty  that  he  owned,  not 
of  that  with  which  he  had  preilously  parteil. 
The  will  did  not  mention  the  Scholtn  notes. 
The  Code  provision  referred  to  Is  idmply  a 
declaration  of  the  common  law  as  to  privi- 
leged communications  of  clients.  Taylor  v. 
Boulstone  (Ky.)  60  8.  W.  867,  61  8.  W.  364. 
The  policy  of  the  rule  makes  oommnniea- 
tlons  of  clients  to  attorneys  with  reference 
to  the  subject-matter  ot  consnltotlons  privi- 
leged, so  as  to  encourage  full  confidence  upon 
the  port  of  the  tHient  in  twder  to  aid  In  the 
administration  of  tbe  laws  by  tbe  oourta. 
This  is  upon  the  theory  that  the  client  will 
disclose  everything  within  his  knowledge 
in  r^rd  to  the  subject-matter  of  tiie  em- 
ployment This  being  true,  a  oonmimilcation 
made  by  a  client  to  an  attom^  during  the 
course  ct  the  employment  bnt  not  in  regud 
to  the  subject-matter  of  the  employment  li 
not  privileged.  Instead  of  the  client  intend- 
ing tliat  bis  statemente  should  be  privileged, 
it  would  seem  that  he  intended  that  they 
should  be  made  public,  if  necessary,  because 
th^  were  made  in  the  presence  ot  an  attor- 
ney and  another  person.  It  would  seem  that 
he  wanted  his  lawyer  and  his  friend  to  know 
that  he  had  ^ven  tbe  stock  to  Scludts  and 
destn^ed  the  notes.  To  give  tliis  infonna- 
tlon  would  seem  to  be  carrying  out  the  desire 
of  Denunzla  In  Blackburn  t.  Crawford,  8 
Wall.  175.  18  L.  Bd.  186,  the  court  held  an 
attorney  competent  to  tMtlfy  to  stotemeote 
made  by  a  deceased  client  In  an  action  be- 
tween the  heirs  and  lessee.  After  reeognMng 
the  policy  of  the  rule  to  be  as  we  have  stated, 
it  was  said:  "Bnt  there  Is  another  groond 
upon  wliich  we  pref&r  to  place  our  decision. 
The  client  may  waive  the  iwotectlw  of  the 
rule.  Tbe  waiver  may  be  ezprraed  or  Im- 
plied. We  think  it  Is  effectual  here  h>>- 
pUcatlon  aa  tiie  most  explicit  language  could 
have  made  it  It  could  bare  heea  no  clearer 
If  the  client  had  oiveasly  enjoined  It  iqKni 
the  attorney  to  give  this  testimony  whenever 
the  truth  of  his  teetamentary  declaration 
should  be  challenged  by  any  of  tliose  tn 
whom  It  related.  A  different  result  woald  in- 
volve a  perrasfon  ot  the  role,  inconsistent 
with  Its  object  and  In  direct  conflict  witb 
the  reasons  upon  which  It  is  tonnded.**  b 
Doheny  v.  Lacy,  168  N.  T.  228,  224,  61  M.  & 
268,  It  Is  said:  'TPbe  veU  ot  strict  aeeieey  H 
thrown  over  communications  between  attor- 
ney and  clteat  when  tbvy  are  presumably  of 
a  confidential  charactw,  but;  ft  the  evMuce 
discloses  that  the  drcumstanees  snrroundlng 
the  transactions  woe  such  aa  not  to  warrant 
tbe  presumption  that  the  commnnteatfcnii 
wwe  in  confidence,  the  Code  proviskm  Is  In- 
applicable. •  •  •  The  reason  dt  tbe  mle 
is  in  the  necessity  ot  secrecy.  In  order  fliat 
persons  needing  professional  advice  shall  be 
encouraged  to  disclose  freely  and  without 
tear  tbe  facts  upon  whldi  that  advice  shall 
be  given."  In  Hall  y.  Benfro,  8  Mete.  52, 
the  court  said:  "We  are  aware  of  no  statete 
or  rule  ot  practice  which  excludes  or  xcndtcs 
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Incompetent  as  a  witness  an  attorney  In  be- 
half of  his  client  Civ.  Code.  |  670,  defines 
witb  great  exactness  and  precision  the  class- 
es of  persons  who  shall  be  Incompetent  to 
testt^,  and  attorneys  are  not  embraced  In 
either  of  the  classes  entunerated,  except  the 
fifth,  vbicb  exclndes  an  attorney  concerning 
any  commonlcatioD  made  to  him  by  his  client 
in  that  relation,  or  his  advice  thereon,  with- 
out the  client's  consent.  In  all  other  cases 
an  attorney  Is  a  competent  witness  for  or 
Ajralnst  his  client  Wfaettier  be  should  or 
should  not  testify  while  the  relation  snb- 
sists  la  a  question  of  professional  propriety, 
which  he  alone  is  to  determine  for  himself, 
and  with  which  the  court  baa  no  concern." 

The  answer  does  not  in  express  terms  say 
that  S(^oltz  accepted  the  gift  but  in  a  gen- 
eral way  states  the  gift  was  made.  Besides, 
It  la  averred  that  the  notes  were  destroyed 
and  the  stock  was  delivered  to  the  defend- 
ant The  question  was  tried  as  to  wbeth« 
the  gift  was  effectual  under  the  facta  we 
bave  detailed,  and  the  Jury  returned  a  ver- 
dict, nnder  proper  InstructlonB,  for  appellee. 
Without  entering  Into  a  discussion  as  to 
whether  the  answer  was  defective,  it  la  snfll- 
cicnt  to  say  the  verdict  cured  it  it  Uie  defect 
existed.  In  Association  v.  Bichart  99  Ky. 
802,  85  8.  W.  641,  the  court  held  that  when  a 
de^etlve  pleading  states  facts  sufficiently 
general  to  cranprehend  a  fair  and  reasonable 
Intendment  and  then  la  enough  in  it  to  ataow 
tibat  the  plaintiff  had  a  cause  of  action,  the 
defect  In  the  pleading  will  be  cured  by  a  ver- 
dict. 

We  are  imable  to  find  an  error  in  Hie  ad- 
mission of  testimony  tor  the  defendant  or 
any  error  In  rejecting  testimony  offered  by 
the  plaintiff,  which  was  prejudicial  to  the 
rights  of  the  appellant 

Dennmdo  was  the  master  and  Scholts  the 
wrvant  Dennnslo  evidently  was  a  man  of 
itronp  mind,  and  managed  and  controlled  his 
business,  and  then  la  not  the  slightest  evi- 
dence that  Sctaolts  exercised  any  control  of 
him  whatever.  The  evidence  ^mply  shows 
that  he  was  a  ftfthfid  servant,  and  had  the 
esteem  and  confidence  of  his  employer.  He 
was  not  acting  as  trustee  for  Denonzlo,  nor 
did  he  even  bave  possession  of  the  property 
when  It  was  glvMi  to  him.  The  facts  do  not 
create  a  presmnptl(m  that  undue  or  impropv 
mfluence  iras  used  to  obtain  the  gift 

The  Judgment  Is  affirmed. 


SAVAOB  V.  BULGBR  et  aL 
(Court  of  Appeals  of  Kentucky.   Dec.  16,  1003.) 

VtLLB-OONTMSlV-BIVIDBNCB    IN  RBBUTTALr- 
INSTRUCnOMS-PRBJUDICIAI.  ERROR. 

L  Under  Ey.  St  1899,  t  4828,  requiring  that 
a  will  shall  be  subscribed  or  acknowledged  by 
the  testator  in  the  presence  of  at  least  two  cred- 
ible witoesses,  it  v^as  improper,  in  an  Instruc- 
tion in  a  will  contest,  to  use  the  word  "credible" 
is  reference  to  tbe  character  of  the  subscribing 
witnesses,  it  being  used  in  tbe  statute  In  tbe 
•ease  of  "competent,** 


2.  Where,  In  a  will  contest,  there  was  no  evi- 
dence tending  to  show  that  the  subscribing  wlt- 
neeses  were  not  credible,  the  error  in  an  in- 
struction because  of  the  use  of  the  word  "credi- 
ble" with  reference  to  tbe  character  of  the  sub- 
Bcribing  witnessea  was  not  prejadlcial. 

3.  Whatever  testimony  the  pn^imder  of  a 
will  may  offer  after  the  oonbMitant  has  rested 
is  in  rebuttal,  and  hence  to  admit  such  testimo- 
ny is  not  in  violation  of  the  CTvil  Code,  prohib- 
iting a  party  from  tefltifyiog  for  himself  in 
chief  after  having  introduced  other  testimony  In 
chief. 

"Not  to  be  officially  reported." 
On  petition  for  rehearing.   Petition  over- 
ruled.  For  former  opinion,  see  76  B.  W.  361. 

8BTTLB,  J.  Our  attention  has  been  called 
by  the  petition  for  rehearing  to  the  fact  that 
In  approving  the  use  of  the  word  "credible" 
In  the  instruction  given  by  tbe  lower  court" 
to  the  Jury  In  defining  tbe  qualiflcatlons  nec- 
essary to  be  possessed  by  the  attesting  wit- 
nesses to  the  will  In  contest  Id  this  case  tbe 
opinion  of  the  court  is  In  conflict  with  Fuller 
V.  Fuller,  83  Ky.  846,  wherein  an  Instruction 
which  required  tbe  Jury  to  believe  from  the 
evidence  that  the  witnesses  to  a  will  were 
"credible"  persons  is  condemned.  The  court 
In  that  case  held  that  the  word  "credible^' 
as  used  In  the  statute  in  reference  to  the 
attesting  witnesses  to  a  will  means  "compe* 
tent";  that  Is  to  say,  the  requirement  of 
the  statute  Is  that  tbe  attesting  witnesses  to  a 
will  must  be  such  persons  as  are  not  "dis- 
qualified by  mental  imbedllly,  Interei^  or 
crime  from  glvihff  testimony  In  a  court  of 
justice."  Mot  desiring  that  even  an  apparent 
confilct  shall  ^Ist  between  the  oidnlon  in 
this  case  and  that  of  Fuller  v.  Fuller,  supra, 
so  much  of  the  opinion  In  this  case  as  ex- 
pressly approves  fhe  nse  of  the  word  "cred- 
ible" In  the  liutructton  complained  of  Is 
withdrawn.  In  Fuller  Fuller  It  was,  how- 
ever, further  held  ttiat  instruction  which  di- 
rected the  Jury  to  believe  that  the  witnesses 
to  the  win  In  contest  in  that  case  were  "cred- 
ible" persona  was  not  ^^udlclal  to  the  party 
complaining  of  the  Instruction,  as  there  was 
nothing  In  tbe  evidence  that  tended  to  show 
that  they  were  not  crediUa  Tbe  same  Is 
true  of  tbls  case. 

It  Is  contraided  by  counsel  tor  appellant 
that  only  one  of  the  attesting  witnesses  to 
tbe  win,  Milton  Bulgert  was  incompetent 
and  tbe  on^  ground  for  sutih  a  claim  as  to 
falm  Is  that  at  the  time  of  the  execution  of 
the  win  he  was  partially  paralysed.  There 
Is  not  bowever,  a  scintilla  of  evidence  to 
sbow  that  he  was  not  a  "credible  person,"  or 
that  he  was  not  "competent"  In  other 
words,  tbere  was  no  evidence  tending  to  show 
that  the  wltneaa  was  "disqualified  by  mental 
tmbedltty,  interest,  or  crime  from  giving  tes- 
timony In  a  court  of  justice."  So,  even  If 
It  be  conceded  that  the  instruction  complain- 
ed of  was  erroneous  because  of  its  use  of 
the  word  "credible,"  It  Is  equally  true,  In 
view  of  the  evidence,  that  It  was  not  prejudi- 
cial to  the  appellant 
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We  think  tiiere  was  no  error  In  the  admis- 
sion of  the  testimony  of  Nellie  Bulger,  for, 
as  said  by  this  court  In  King  t.  King  <Ky.) 
42  S.  W.  347;  "Whatever  testimony  the  pro- 
pounders  may  offer  after  the  contestants 
bare  rested  Is  In  rebuttal,  and  hence  to 
admit  such  testimony  Is  not  in  violation  of 
that  provision  of  the  Civil  Code  wMch  pro- 
hibits a  party  from  testifying  In  chief  for 
himself  after  having  introduced  other  testi- 
mony in  his  behalf." 

The  petition  for  rehearing  is  OTerruled. 


ODMBBRLAND  TBLBORAPH  ft  TBLB- 
PHONB  CO.  T.  MABTIN*S  ADM'R. 

(Court  of  Appeals  of  Kentucky.  Dec.  18,  3908.) 

"To  be  officially  reported." 

On  petition  for  rehearing.  For  former 
opinion,  see  76  S.  W.  891.  Petition  over- 
ruled. 

HOBSON,  J.  The  distinguished  counsel 
for  appellee  concedes  In  the  petition  for  re- 
hearing that  the  facts  of  the  case  are  fairly 
stated  in  the  opinion.  He  also  concedes  the 
soundness  of  the  authorities  cited,  and  that 
If  the  telephone  company  had  owned  both 
the  house  and  the  wire  it  would  not  be  re- 
sponsible for  the  death  of  the  intestate.  But 
he  Insists  that  it  does  not  follow  that  it  Is  not 
responsible  when  it  owned  only  the  wire,  and 
allowed  It  to  remain  on  the  building  after  It 
was  requested  by  the  owner  of  the  building 
to  remove  It.  No  authority  to  cited  by  the 
learned  counsel  sustaining  his  contention,  and 
he  seems  to  misapprehend  the  legal  principle 
upon  which  the  opinion  rests.  This  Is  that 
there  can  be  no  negligence  where  there  is  no 
legal  duty.  In  1  Shearman  &  Redfield  on 
Negligence,  $  S,  In  defining  negligence  it  is 
said:  "The  first  element  of  our  definition  is 
a  duty.  If  there  Is  no  duty,  there  can  be  no 
negligence.  If  the  defendant  owes  a  duty, 
but  does  not  owe  it  to  the  plaintiff,  the  ac- 
tion will  not  lie.  And  there  can  be  no  duty 
to  do  any  act  which  one  has  no  legal  right 
to  do.  The  plaintiff  must  state  and  prove 
facts  sufficient  to  show  what  the  duty  Is.  and 
that  the  defendant  owes  it  to  him."  See,  al- 
so, to  same  effect,  Cooley  on  Torts,  650,  660. 
In  Bishop  on  Non-Contract  Law,  8  44G,  the 
role  is  thus  stated:  "To  sustain  an  action  for 
negligence,  the  plaintiff  most  have  suffered 
a  legal  Injury  wbereof  he  is  entitled  to  com- 
plain. Therefore,  however  great  the  defend- 
ant's negligence.  If  it  was  committed  without 
violating  any  duty  which  he  owed  either  di- 
rectly to  the  plaintiff,  or  to  the  public  in  a 
matter  whereof  he  had  the  right  to  avail 
himself,  as  explained  In  the  earlier  cbaptem 
of  this  volume,  there  Is  nothing  which  the 
law  vrlll  redress."  He  who  handles  an  agen- 
cy which  Is  of  Itself  dangerous  to  human  life 
la  responsible  for  Injuries  therefrom  not  caus- 
ed by  ertraordlnaxy  natural  occnrrencea  or 


the  Interposition  of  strangers.  Thomas  v. 
Winchester,  6  N.  Y.  397,  57  Am.  Dec  «5; 
Norton  v.  Sewall,  106  Mass.  143,  8  Am.  Rep. 
298.  But  as  to  things  which  are  not  of  tbem- 
selves  essentially  Instruments  of  danger  tbe 
role  Is  different,  and  for  them  the  negligent 
party  is  not  responsible  to  strangers.  Loop 
V.  Litchfield.  42  N.  Y.  351,  1  Am.  Rep.  513; 
Losee  v.  Clute,  51  N.  Y.  494,  10  Am.  Rep. 
638:  Blakemore  t.  BaUway  Co.,  8  EL  &  Bl. 
1035.  If  tlie  tel^bone  company  had  used 
over  its  wires  a  current  of  electricity  which 
was  of  itself  dangerous  to  life,  a  different 
question  would  be  prraented;  but  the  elec- 
tricity wlilcb  killed  the  Intestate  came  from 
tbe  clouds,  and  was  the  act  of  God.  The  cur- 
rent which  tbe  telephone  company  used  la 
its  business  was  liarmless.  It  owed  tbe  in- 
testate no  duty  to  furnish  blm  a  safe  shelter 
from  the  rain.  When  he  used  tbe  porch  as 
a  staelta,  he  took  it  as  be  found  It.  Tbe  wire 
of  the  telephone  company  was  not  In  or  of 
itself  an  Instrumentality  dangeroiu  to  tan- 
man  Ufe,  and  there  was  no  duty  vit^ted  to 
the  public  in  a  matter  whereof  the  Intestate 
had  the  right  to  avail  himself.  Section  968 
of  Thompson  on  Negligence  has  reference  to 
defects  In  premises  which  are  in  themselves 
dangerous.  Sectloii  807  refers  to  tbe  liabil- 
ity of  tbe  company  owning  the  wl»  to  the 
owner  of  the  house. 
Petition  overmled. 

ASHCRAFT  et  al.  T.  COX. 

(Ooort  of  Appeals  of  Kentucky.    Dec  18, 
1908.) 

DBBDB-CON8TRUOn<m— QUBSnON  OF  LAW— 
ULW  or  TBM  OABE. 

1.  Where  thwe  ia  no  latent  nmbigultr  in  a 
deed,  its  construction  is  a  question  of  law  for 

the  court. 

2.  Where  a  deed  has  been  construed  on  ftp- 
peal,  BQch  construction  constitutes  the  law  of 
the  case,  and  settle-s  the  rights  of  the  parties. 

"Not  to  be  ofladally  reported." 
Extension  of  opinion  on  rehearing.  Fw 
former  opinion,  see  76  S.  W.  121. 

H^bigg  &.  Cbenault  and  J.  B.  White,  for 
appellants.  O.  H.  Pollard,  H.  L.  Wheeler, 
and  Sutton  &  Harris,  for  appellee. 

HOBSON,  J.  It  was  decided  by  this  ooort 
on  the  former  appeal  that  appellee's  line,  un- 
der his  deed,  should  run  with  the  cliff  to  the 
pine  at  8  on  the  plat  of  Tarrln;  and  thence 
to  tbe  forks  of  tbe  creek  at  7  on  tbe  plat; 
thence  northward,  a  straight  line,  to  the  cliff 
at  9.  The  construction  of  a  deed  Is  a  ques- 
tion of  law  for  the  court  where  there  Is  no 
latent  ambiguity.  This  construction  of  the 
deed  is  the  law  of  the  case,  and  settles  the 
rights  of  the  parties.  The  vOTdlct  of  tbe  jury 
must  be  read  In  connection  with  the  former 
oi^on  of  this  court  defining  their  rights,  and 
is  In  legal  effect  a  finding  of  $10  for  the  thu- 
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\jer  cat  wltbln  the  boniula^  bo  settled.  Tlie 
evidence  sns tains  tbls  finding  of  ttae  Jury  In 
this  view.  The  judgment  Is  not  reversed,  be- 
cause we  80  interpKt  the  verdict  and  jndg- 
ment  of  the  court  below. 

The  opinion  heretofore  deUvered  to  ex- 
tended to  this  extent 

LOUISVILLE  &  N.  B.  GO.  T.  OAKTER. 

(Court  of  Appeals  of  Kentnckr.   Dee.  18, 

1903.) 

PBIVATI  WATS-OBSTRUCnON—HBASURS  OF 
DAHAOBS. 

1.  Id  an  action  aeainst  a  railroad  companr 
for  obBtructing  a  passwa;  lending  from  plaia- 
tifTs  premises  across  ttie  tracks  to  a  liishway, 
the  measure  of  plaintiff's  damages  is  thu  dimi- 
nution, if  anj,  of  the  valne  of  the  use  of  her 
bouse  and  land  dnrins  the  time  the  obsti-uction 
of  the  pasBwar  was  continued  bj  the  defend- 
ant. 

"Not  to  be  officially  reported." 
On  petition  for  rehearing.  Fw  former  opliH 
Ion.  aee  70  B.  W.  364. 

SBTTLB,  J.  The  conrt  Is  asked  Id  the  pe- 
tition for  rehearing  to  extend  the  oplntou  In 
this  case  by  'fa'<'^<»g  the  meosnre  of  damages 
ai^licable  to  the  facts  upon  which  the  appel- 
lee tests  het  right  to  a  reooveiy.  In  oar  re- 
cent  conalderatl<m  tjt  the  case,  and  in  writing 
the  Qplnlon  which  f<^owed,  we  were  of  aplu- 
Son  that  ttu  Instmctlcm  given  by  the  lower 
court  on  the  last  trial  upon  the  question  at 
damages  suhstsntlaiiy  presented  to  the  Jury 
all  that  was  necessary  to  be  said  to  than  on 
that  subject  But  as  the  case  has  been  twice 
reversed  this  court  on  account  of  excessive 
mdlets.  we  think  it  proper  to  comply  with 
the  request  eontslned  In  -the  petition  for  re- 
hearing. 

Gomistf  tot  woUant  InslstB  tiiat  the  rule 
for  the  ascertalnmmt  of  damages  In  a  case 
Uke  this  is  the  difference  In  the  rental  TOlne 
of  the  real  property  during  the  time  of  the 
contlnnance  of  the  obstruction  of  the  paasway, 
and  what  such  rental  value  would  have  been 
during  that  time  if  the  passway  had  not  been 
obstructed,  and  sevwal  cases  are  dted  wbldi 
apparentiy  sustain  this  contention.  But  we 
think  that  an  examinatlwi  of  those  cases  will 
show  that  the  role  asserted  will  apply  only 
where  the  property  fs  rented.  The  only  Ken- 
tucky authority  applicable  to  this  case  that 
we  have  been  able  to  Snd  Is  the  case  of  Ban- 
non  V.  Rohmeiser  (Ky.)  M  S.  W.  1084.  35  S. 
W.  280,  the  facts  of  which  are  very  similar 
to  those  of  the  case  at  bar.  Rohmeiser  owned 
two  lots  in  Loaisvllle.  Bannon  erected  a 
house  across,  and  thereby  obstructed,  an  al- 
ley, by  which  one  or  both  of  lier  lots  were 
reached  from  an  adjacent  street  She  recov- 
ered damages  against  htm.  Bannon  appealed, 
and  the  Judgmeot  In  favor  of  Rohmeiser  was 
reversed  by  this  court  because  the  verdict  was 
exceeslvb  In  its  response  to  the  petition  for 

T 1.  Sm  Bsstauata,  voL  IT.  G«nL  Dig.  |  1«. 


rehearing  the  court  said:  "*  *  *  The 
measure  of  damages  in  this  case  ii  ttae  di- 
minution of  tiie  value  of  the  use  (of  the  prop* 
erty)  daring  the  time  the  nuisance  was  con- 
tinued, and  the  Instruction  given  by  the  low. 
er  court  properly  presented  that  question  U^ 
the  Jury."  Ttae  rule  ttans  stated  staould  con- 
trol the  Jury  In  the  retrial  of  this  case,  snd  It 
will  be  the  duty  of  the  trial  judge  to  Instruct 
tiie  Jury  that  If  th^  find  for  the  appellee, 
the  measure  ot  damages  Is  the  diminution,  if 
any,  of  the  value  of  the  use  ot  ba  house  and 
land  during  the  time  the  obstruction  of  the 
passway  Id  controvov  was  continued  by  the 
appellant 

MEROHANTS*  &  FARMERS'  BANK  v. 
GLELAND  et  aL 

(Conrt  of  Appeals  of  Emtucky.  Dec.  18, 1903.) 

"Not  to  bo  officially  reported." 
Dissenting  opinion.  For  majority  oidnlon, 
see  77  S.  W.  176. 

H.  W-  Rives,  for  appellant  H.  P.  Cooper, 
Edward  W.  Hines,  A.  M.  J.  Gochran«  and 
W.  S.  Fryor,  for  appellees. 

PAYNTER.  J.  (dissenting).  I  delivered 
the  opinion  of  the  court  which  was  with- 
drawn, and  it  so  fully  states  the  facts  and 
my  conclusions  that  I  a(h)pt  it  as  my  dissent- 
ing opinion,  with  some  additional  observa- 
tlona    It  reads  as  follows: 

"On  April  4,  1896,  T.  Horace  Cleland.  hus- 
band of  the  appellee  Ella  M.  Cleland.  enter- 
ed into  a  contract  with  the  Inter-State  Cat- 
tle Company  of  Macon,  Miss.,  to  the  effect 
that  it  was  to  Increase  Its  capital  stock  to 
f25,000.  Cleland  was  to  take  the  stock,  and 
pay  for  the  same  at  par  value;  the  amouut 
so  Invested  to  be  used  to  purchase  blooded 
mares  and  other  Improved  stock,  suitable 
for  stocking  Its  property.  The  value  of  the 
live  stock  to  be  agreed  upon  by  the  parties 
in  Interest  if  possible,  bat  if  not  to  be  de- 
termined by  disinterested  parties  In  the 
usual  way.  Cleland  was  to  give  his  undi- 
vided attention  to  the  business  of  the  com- 
pany as  manager,  and  for  his  services  was  to 
be  paid  $480  per  year.  He  was  to  have  the 
right  to  keep  some  of  his  own  horses  and 
mares  upon  the  property,  and  for  which  he 
was  to  pay  pasturage.  The  property  belong- 
ing to  tbe  company  consisted  of  1,600  acres 
of  land  in  Noxube  county.  Miss.,  and  a  cash 
asset  of  about  $2,000.  The  value  of  the  as- 
sets was  estimated  at  $18,(X>0.  Cleland  was 
to  take  $7,000  of  the  stock,  thus  Increasing 
tbe  capital  stock  to  $25,000.  He  lived  at 
Lebanou,  Ky.,  and  owned  75  or  100  head  of 
pedigreed  horses,  and  It  appears  to  have  been 
understood  that  he  was  to  ship  them  to  Nox- 
ube county.  Miss.  It  was  in  contemplation 
of  the  parties  that  his  subscription  to  the 
capital  stock  was  to  be  paid  in  tbe  horses, 
altliougb  the  written  contract  did  not  so 
state.    Under  tbe  arrangement  he  was  to 
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take  the  horses  to  Mlsslsslt^l  about  the  lat 
ef  January,  1897,  at  which  time  he  shipped 
part  of  them;  but  It  is  claimed  1^  the  ap- 
pellee Mrs.  Gleland,  as  there  was  no  feed 
provided  for  them  by  the  company,  the  bal- 
ance were  not  then  shipped.  In  March  an- 
other consignment  of  the  horses  was  made. 
Some  of  them  were  not  shipped  until  after 
July  18,  1897.  The  contract  between  the 
parties  as  to  the  increase  of  the  capital  stock, 
etc.,  and  acceptance  of  the  horses  was  never 
consummated.  The  Cleland  horses  were 
placed  upon  the  company's  land.  He  took 
possession  of  It  as  manager,  and  proceeded  to 
Improve  the  place.  Those  representing  the 
corporation  claim  that  Cleland  refused  to 
have  his  horses  valued,  because  he  said  they 
were  not  in  proper  condition,  and  that  if  they 
were  valued  he  would  not  get  for  them  what 
he  was  entitled  to  receive.  Mrs.  Oeland 
claims  that  the  failure  to  value  the  horses 
was  the  fault  of  the  cattie  company;  that 
when  it  was  suggested  that  they  be  valued 
its  officers  would  postpone  it  for  one  rea- 
son or  another.  The  cattle  company  claims 
that  the  horses  were  In  such  condition  when 
they  reached  MIssls^ppI  that  they  were  hard- 
ly able  to  travel  from  the  railroad  to  the 
land.  Many  of  the  horses  died.  Mrs.  Cle- 
land claims  that  she  owned  the  horses  un- 
der a  contract  with  her  husband.  Some  of 
his  Kentucky  creditors  placed  their  claims 
in  the  hands  of  a  Mississippi  lawyer  for  col- 
lectioa  Thus  the  matter  stood  July  19, 
l!ffl7,  when  the  contract  made  between  the 
cattle  company  and  Mr.  Cleland '  was  aban- 
doned by  mutual  consent  The  cattie  com- 
pany then  sold  Mrs.  Cleland  640  acres  of  the 
land.  The  contract  price  was  stated  in  the 
deed  at  $8,500,  but  a  part  of  that  amount 
consisted  In  advancements  which  the  cattle 
company  had  made  between  January  1st 
and  that  date  for  the  improvement  of  the 
property  and  the  expenses  of  farming  opera- 
tions. As  evidence  of  the  indebtedness  of 
the  $8,500,  Mrs.  Cleland  executed  her  notes, 
and  her  husband  also  signed  his  name  to  the 
notes  below  hers.  To  secure  her  notes  she 
executed  a  deed  of  trust  on  the  land  which 
she  purchased  and  the  horses  that  were  then 
living.  The  Kentucky  creditors  instituted  a 
proceeding  In  a  chancery  court  of  Mississippi 
to  subject  the  horses  to  the  payment  of  their 
debts,  upon  the  ground  that  they  belonged  to 
the  husband,  and  that  the  transaction  be- 
tween him  and  her  was  fraudulent.  The 
chancery  court  decided  that  the  transaction 
between  the  husband  and  wife  as  to  the 
horses  was  fraudulent,  and  that  they  should 
be  subjected  to  the  payment  of  the  husband's 
debts  in  salt  The  Supreme  Court  of  that 
state  affirmed  the  Judgment  The  horses 
were  subsequently  sold  to  pay  the  debts,  thus 
leaving  the  land  alone  pledged  to  pay  the 
purchase  money  debt  The  Mississippi  courts 
held  the  transaction  was  valid  as  to  the  deed 
of  trust  on  the  land.  The  land  was  sold  un- 


der the  deed  of  trust,  and  only  brone^t  $2,- 
100.  Shortiy  after  the  notes  were  executed 
they  were  assigned  to  the  appellant  This 
action  Is  based  upon  the  notes  upon  which 
credit  Is  given  for  the  92400,  the  proceeds  of 
the  sale  of  the  land. 

"Mrs.  Cleland  resisted  the  payment  of  tbe 
notes  upon  the  grounds:  (1)  That  she  was 
assured  by  Mr.  Jones,  secretary  of  the  cattle 
company,  that  she  did  not  incur  personal  lia- 
bility In  the  execution  of  the  notes  and  tbe 
deed  of  trust  (2)  That  If  she  cannot  thus 
be  relieved,  the  notes  should  be  credited 
with  the  Slim  of  six  hundred  and  odd  dollars, 
expenses  paid  by  her  for  keeping  the  horses 
in  Kentucky  from  January  until  they  were 
shipped  to  Mississippi,  and  for  the  value  of 
the  horses  that  died  In  Mississippi  before 
and  after  July  19,  1897;  for  the  amount  due 
for  pasturage  of  other  persons*  stock  upon 
the  company's  land  during  the  season  of 
1897;  for  tbe  value  of  her  husband's  services 
as  manager  from  January  1  to  July  18^  1897; 
and  some  other  amounts  not  necessary  to 
mention.  (3)  That  there  should  be  a  rescis- 
sion of  the  contract  t>ecause  the  land  which 
she  bought  was  infested  with  ticks.  (4) 
That  the  title  to  the  land  was  defecttre.  In- 
asmuch as  about  five  aoes  of  It  was  In  use 
for  cemetery  purposes. 

"Under  the  MiKlssIppl  laws  a  married 
woman  is  personally  bound  upon  her  con- 
tracts. On  the  day  tbe  land  was  sold  to  Mrs. 
Cleland  the  president  of  the  cattie  company 
and  some  of  the  directors  and  Mr.  Jones,  its 
secretary,  met  the  0elan^  at  a  lawyer's 
office  to  consummate  the  sale.  Mrs.  Cleland 
testifies  that  while  the  papers  wen  being  in«- 
pared  she  had  a  conversation  wl^  Mr.  Jonea» 
secretary  of  the  cattle  company,  in  the  room 
where  they  had  all  assembled,  and  details 
it  as  follows:  'Mr.  Jones  came  over  and 
sat  down  by  me,  and  I  told  him  the  horses 
were  mine,  that  I  had  put  my  mon^  In  them, 
and  that  was  the  reason  I  wanted  the  land 
deeded  to  me,  and  that  I  was  willing  to  give 
a  mortgage  on  the  land  and  the  horses,  but 
I  was  not  willing  to  be  bound  in  any  other 
way,  and  he  assured  me  that  I  would  not  be.' 
Mr.  Jones  denies  that  he  gave  hor  such  as- 
surance. The  lawyw  testifies  that  he  never 
heard  such  a  convrasatlon,  and  that  It  was 
never  snggeBted  to  him  In  the  pr^iaratlon  of 
the  papers  by  any  person  that  Mrs.  Gleland 
was  not  to  be  bound  by  the  notes.  The  oth- 
er persons  interested  In  the  cattie  compsny 
who  testified  deny  any  knowledge  of  such  an 
arrangement  as  claimed  by  Mra.  Gleiand. 
The  notes  import  a  personal  liability.  The 
notes  were  an  acknowledgment  of  a  personal 
liability  and  promise  to  dtochazge  It  Her 
testimony  Is  Inaufflclent  to  overcome  tbe 
evidence  of  the  contract  furnished  by  the 
notes  and  the  testimony  of  Mr.  Jones.  la 
fact  she  wholly  falls  to  sustain  her  claim  that 
she  was  to  be  under  no  personal  obligation  to 
pay  the  notea.  This  conclusion  of  fact  obTl> 
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ates  tba  necoilty  of  detennlntng  what  would 
have  been  the  effect  had  she  established  the 
fact  tbat  Mr.  Jones  gave  her  tba  aasuranoa 
claimed. 

"Mra,  Olaland  teatUled  that  the  agieeinent 
waa  at  the  time  she  signed  the  notes  tbat 
she  waa  to  have  the  credits  which  she  claims. 
This  Is  denied  by  Mr.  Jmea,  and  there  la 
some  othw  testimony  which  tends  to  support 
blm;  besldei,-  the  drcumstaDces  attending  the 
transaction  aie  to  the  same  ect  If  it  was 
the  acreement  that  she  was  to  have  credits  on 
the  notes  for  tbe  amomts  claimed,  it  Is  in- 
explicable why  part  of  them  were  not  given 
before  the  notes  were  executed.  The  amount 
of  her  husband's  salary  from  the  first  of 
January  nntll  the  purchase  of  the  land  was 
easily  calculated;  the  amount  which  she  had 
paid  for  the  feed  of  horses  in  Kentucky  dur^ 
lug  the  period  mentioned  was  eaally  given; 
tbe  amount  of  the  railroad  freight  was  easily 
ascertaiued.  If  the  cattle  company  was  to 
pay  fw  the  horses  that  died  previous  to  tbat 
time,  and  there  were  several  of  tbem,  It 
would  have  amounted  to  several  thousand 
dollars.  If  the  credits  were  given  to  which 
appellee  claims  she  is  entitled,  she  would 
have  owed  bnt  a  email  part  of  the  debt  evi- 
denced by  the  note.  If  the  appellee  was  to 
have  the  credits  which  she  claims,  and  she 
was  assured  that  they  would  be  soon  given, 
It  is  difilcnlt  to  nndastand  why  she  would 
have  given  her  notes  for  the  purchase  mon^ 
of  the  property  for  five  several  amomita,  and 
make  the  last  of  th^  mature  March  1,  1901. 
If  these  claims  were  to  be  given  as  claimed, 
it  is  singular  that  she  and  her  husband  would 
allow  the  cattle  company  to  incdude  In  the 
notes  the  sums  which  It  had  advanced  In  the 
prosecution  of  the  work  on  the  ranch  before 
the  sale  to  her.  The  evidence  shows  that  un- 
der tbe  arrangement  in  the  sale  of  the  prop- 
erty the  appellee  and  her  husband  were  to 
have  the  soma  that  were  due  by  persona  for 
pasturing  atock  on  the  ranch  for  tbat  season; 
but  the  company  claims  that  tbe  appellee's 
husband,  who  was  looking  after  the  business 
for  her,  was  to  collect  these  aums,  but  that 
be  failed  to  do  so,  because  he  did  not  requite 
them  to  be  paid  before  the  stock  was  taken 
from  tbe  place.  There  is  a  writing  between 
the  parties  which  Indicates  that  the  cattle 
company  agreed  to  collect  these  amounts. 
We  are  of  the  opinion  that  the  notes  should 
be  credited  with  $460,  tbe  amount  specified 
In  tbe  writing. 

"It  is  dalmed  that  the  contract  of  sale 
should  be  rescinded  because  the  cattle  com- 
pany represented,  through  one  of  Its  ofHcers, 
that  they  were  native  ticks  wblcb  were  af- 
fectlog  tbe  horses,  when  as  a  matter  of  fact 
they  were  Texas  ticks.  It  Is  claimed  that 
tbe  agent  of  the  cattle  company  knew  that 
tiiey  were  Tbxas  ticks.  The  ticks  infested 
tbe  atock  early  In  the  spring  of  1897,  and  tbe 
record  conduces  to  show  that  they  gave  the 
horses  fever  from  which  many  of  them  died. 
It  Is  not  claimed  that  the  cattle  company  I 
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knew  tiiat  their  land  was  Infested  with  tl^s 
before  the  Glelands  moved  upon  it,  nor  Is  it 
claimed  tbat  the  party  who  expressed  the 
oi^nlon  that  they  were  Texaa  ticks  had  seen 
them  at  the  time  he  did  so.  The  app^ee 
and  taer  husband  were  fully  aware  of  the  fact 
that  the  horses  had  Buffered  and  died  from 
the  bites  of  the  ticks,  and  had  known  that 
fact  for  some  time  before  they  purchased 
the  land.  It  seems  to  us  that  it  is  wholly 
immaterial  whether  they  were  native  or  Tex- 
as ticks,  because  their  bites  seem  to  have 
been  productive  of  tbe  death  of  many  of  the 
horses.  So  any  opinion  which  an  officer  of 
tbe  company  expressed  as  to  tbe  character 
of  the  ticks  could  not  have  deceived  the  ap- 
pellee because  she  knew  the  horses  were 
dying  of  fever  produced  by  their  bites.  In 
view  of  the  fact  tliat  the  record  shows  tbat 
tbe  appellee  was  fully  aware  at  tbe  time  sh6 
bought  the  land  of  the  existence  of  the  ticks 
upon  It  and  of  their  effect  on. stock,  she  was 
neither  misled  nor  deceived  by  any  statement 
which  any  c^cer  of  the  cattle  company  made 
to  her  as  to  the  nativity  of  the  ticks. 

"The  cemetery  was  situated  within  300 
yards  of  the  residence  which  the  Glelands 
occupied  for  some  months  before  purchasing 
the  land.  She  could  not  help  knowing  of  its 
existence.  There  was  about  five  acres  In  It. 
and  It  was  not  excepted  out  of  tbe  deed  to 
Mrs.  Cleland.  It  to  not  made  to  appear  how 
the  title  to  tlie  cemetery  lot  was  held.  If  tbe 
cattle  company  was  unable  to  vest  Mrs.  Cle- 
land vrltb  the  fee  to  the  lot,  tbat  would  be 
no  ground  for  rescinding  the  sale,  as  it  was 
too  Inconsiderable  a  part  of  the  tract  sold. 
She  Is  not  entitled  to  damages  In  excess  of 
tbe  value  of  tbe  land,  because  abe  knew  of  tbe 
exact  location  of  tbe  cemetery,  and  its  prox- 
imity to  her  residence,  and  has  exactly  the 
same  effect  in  the  enjoyment  of  tbe  property 
as  a  home,  wheflier  tbe  cattle  company  could 
or  could  not  vest  her  with  the  fee  to  It.  Sbe 
should  be  credited  on  her  notes  with  the  val- 
ue of  tbe  land  used  fw  the  cemetery,  to  wit, 
$50.  As  Mrs.  Cleland  did  not  ask  the  bank 
to  appeal  tbe  LapsI^  Case  to  the  Supreme 
Court  of  Mississippi,  she  should  not  be  made 
responsible  for  the  damages  or  costs  which 
appellant  waa  compelled  to  pay  on  account  of 
Its  prosecution.  The  purchase  of  the  land 
was  an  extremely  unfortunate  venture  for 
Mrs.  Cleland.  Tbe  consequences  are  such  as 
may  come  to  any  one  who  makes  a  bad  bar- 
gain. Tbe  courts  cannot  make  contracts  for 
women  any  more  than  for  men.  They  can- 
not refuse  to  enforce  them  because  tbey  are 
women,  however  calamitous  the  ^ect  may  be 
on  their  fortunes,  if  there  is  no  reason  In 
law  or  eqnity  for  such  refusal.  Mrs.  Cleland, 
instead  of  taking  care  of  tbe  debt  which  she 
had  contracted,  abandoned  the  property  to 
be  sacrificed  at  public  sale,  and  the  court 
cannot  protect  her  from  the  consequences 
of  ber  act." 

Courts  sboald  be  Just.  It  is  not  their  prov- 
ince to  be  generous,  for.  If  tbey  aro>  their 
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generosity  must  neceasarily  Inflict  a  great 
Injustice  upon  tbe  one  at  whose  eipense  It 
is  bestowed. 

I  again  recur  to  tbe  question  of  Mrs.  Ole- 
land's  claim  that  alie  was  to  be  under  no 
pereonal  liability  for  the  debt  Tbe  opinion 
holds  that  because  Jones  was  Introduced  as  a 
witness,  and  testified  before  Mrs.  Oleland 
that  he  never  made  the  statement  Imputed 
to  him,  that  Mrs.  Cleland  should  not  be 
"bound  in  any  other  way"  than  by  the  exe- 
cution of  a  mortgage  on  the  land  aud  hOTses, 
he  did  not  contradict  her.  When  his  deposi- 
tion was  taken  her  defense  had  been  filed 
and  he  knew  what  It  was.  The  burden  was 
on  Mrs.  Cleland  as  to  this  Issue  of  fact  Her 
deposition  presumably  was  read  first,  and 
when  his  was  read  in  rebuttal  there  was  a 
complete  denial  of  the  statement  she  made 
that  she  was  not  to  be  "bound  in  any  other 
vi^."  I  call  that  a  contradiction.  It  seems 
to  me  that  Its  character  as  such  cannot  be 
changed  by  merely  stating  that  It  is  not  a 
contradiction.  Mrs.  Cleland  admits  the  con- 
tract of  sale  had  be«i  made  before  the  par- 
ties assembled  at  the  lawyer's  oflBce  to  re- 
duce Its  terms  to  writing.  She  also  admits 
the  deed  to  her  for  the  land  had  been  wri^ 
ten,  signed,  and  acknowledged  by  Judgo 
Foot,  president  of  the  cattle  company.  In  her 
presence,  before  she  daims  to  bave  bad  the 
conversation  with  Jones.  The  writings,  In* 
eluding  the  notes,  were  read  to  her,  and  tbe 
notes  were  signed  by  her,  after  the  alleged 
conTersation  with  Jones.  Is  It  not  remarka- 
ble that  a  woman  who  was  so  sagadoos 
that  she  did  not  want  to  be  made  personally 
liable  for  the  debt  and  bad  told  Jones  so, 
and  he  had  agreed  that  she  should  not  be, 
that  she  did  not  refuse  to  sign  the  notes  un- 
less they  were  so  drawn  as  not  to  import 
personal  liability?  Tbe  Conclusion  to  be 
drawn  from  the  record  is  that  the  business 
associates  of  Jones  were  reputable  men,  and 
be  was  especially  so;  for  Mrs.  Cleland  said 
Id  her  amended  answer  and  counterclaim 
that  be  "was  a  man  of  large  means  and 
blfth  moral  repute  and  Integrity.**  The  presi- 
dent and  directors  of  the  cattle  company  had 
assembled  to  reduce  the  terms  of  the  con- 
tract to  writing,  and  It  Is  not  claimed  that  a 
suggestion  was  even  made  to  tbem  or  their 
attorney  that  tbe  notes  were  not  to  bind 
Mrs.  Cleland.  The  only  one  who  did  tbia, 
according  to  the  claim  of  Mrs.  Cleland,  was 
Jones,  and  be  did  it  privately  to  her.  It  Is 
not  claimed  that  Jones  told  Mrs.  Cldand, 
under  the  laws  of  MISBlssiK>l  abe  would 
not  be  bound  by  the  notes,  or  that  the  words 
of  promise  In  tbe  notes  did  not  Import  a 
personal  Uabill^,  nor  is  It  shown  that  It 
was  to  be  written  in  the  notes  ttiat  she  was 
not  liable  thereon.  Hence  tiiere  was  no  fraud 
practiced  in  obtaining  bw  Mgnature  to  the 
notes,  nor  were  there  any  fraodulent  rep- 
resentations as  to  the  law  of  Mississippi,  or 
as  to  the  legal  Import  of  the  notes.  There 
Is  no  mistake  in  the  execution  of  the  notes,  as 


the  parties  did  not  agree '  that  the  notea 
should  be  written  in  words  different  from 
tliose  employed  in  them.  So  we  have  a  case 
where  a  party  who  executed  notes  for  tbe 
absolute  and  unconditional  paymrat  of  money 
Is  seeking  to  defeat  a  recovery  by  aUeglng 
and  attempting  to  prove  the  money  vru  not 
to  be  paid  by  the  promisor.  Suppose  a 
case  where  A.  sells  B.  a  horae  for  for 
which  B.  executes  to  A.  his  udte  contalniug 
an  absolute  and  unconditional  promise  to  pay 
the  money.  Can  A.  defeat  a  recovery  by 
showing  a  contemporaneoas  agreement  thai 
he  was  not  to  be  peraonally  bound  on  the 
note?  I  think  not.  There  would  be  a  valu- 
able consideration  for  tbe  execntion  of  the 
note.  It  was  voluntarily  executed;  hence 
ttiere  would  be  neither  fraud  nor  misteke 
in  its  execution.  The  fact  tliat  a  mortgage 
was  given  to  secure  the  note  would  not  af- 
fect the  qnestion  of  personal  liability.  To 
refuse  a  recovery  on  such  a  note  would  be 
doing  so  without  either  fraud  or  mistake  or 
a  want  of  consideration  l)eing  shown.  The 
evidence  that  A.  agreed  that  B.  (fhould  not 
be  jiersonally  bound  on  tbe  note  would  be 
subject  to  the  objections,  via.:  fl)  It  would  be 
allowing  a  party  to  contradict  the  plain  terms 
of  a  writing  which  could  have  no  legal  ef- 
fect unless  enforced  according  to  Its  terms; 
<2)  It  would  be  allowing  evidence  of  a  con- 
temporaneous agreement  which  would  not 
only  vary  the  terms  of  the  writing,  but  nullify 
It  without  showing  tiiat  it  was  omitted  by 
fraud  or  mistake.  This  conclusion  is  sup- 
ported by  Greenleaf  on  Evidence,  vol.  1.  f 
2J^,  wherein  it  Is  said:  "When  parties  have 
deliberately  put  their  engagements  In  writ- 
ing. In  such  terms  as  import  a  legal  obliga- 
tion, without  any  uncertainty  ns  to  the  ob- 
ject 6t  extent  of  sucA  engagement  it  Is 
conclusively  presumed  that  tiie  whole  engage- 
ment of  the  parties,  and  toe  extent  and  man- 
ner of  their  undertoking,  was  reduced  to  writ- 
ing; and  all  oral  testimony  of  a  previous 
colloquium  between  tiie  parties,  or  of  conver- 
sation or  declarattons  at  the  time  when  It 
wu  completed,  or  afterwards,  as  It  would 
tend  in  many  Instances  to  substitute  a  new 
and  different  contract  for  the  one  which 
was  really  agreed  upon,  to  the  prejudice,  pos- 
sibly of  one  of  tbe  parties,  is  rejected.  In 
other  words,  as  tbe  rule  Is  now  more  briefly 
^pressed,  parol  contemporaneous  evidence  Is 
Inadmissible  to  contradict  or  vary  the  terms 
of  a  valid  written  instrument**  So  far  as  I 
am  aware,  no  court  of  last  resort  (except  in 
this  case)  has  ever  failed  to  obswe  this  well- 
settled  rule.  This  court  in  numerous  opio- 
ions  has  recognized  Ito  correctness.  As  there 
was  neither  fraud  nor  mistake  In  tbe  execu- 
tion of  the  written  contract  evidence  of  a 
verlial  agreement  perteining  to  tbe  subject- 
matter  of  it  made  before  or  at  tbe  time  of 
Its  execution,  and  not  embraced  therein,  is 
not  admissible  for  the  purpose  of  restrlctin!;. 
enlarging,  or  In  any  way  varying  Ito  terms. 
National  Mutual  Benefit  Association  t.  Heck- 
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man,  etc..  86  Ky.  254,  6  S.  W.  565;  McDaniel. 
etc,  V.  Evans,  etc.,  90  Ky.  568.  14  8.  W.  541. 
The  effect  of  tbe  oplDlon  of  the  court  is  to  ao 
change  tbe  langtiage  of  tbe  notes  that  in- 
stead of  reading,  "I  promise  to  pay;"  they  are 
made  to  read,  "I  do  not  promise  to  pay,"  tbe 
sums  stated  In  tbe  notes. 
For  tbe  foregoing  reasons,  I  dissent. 


8YEEB  T.  ST.  LOUIS  &  S.  F.  B.  GO. 
(Supreme  Ooort  of  HisBOtiri,  DWision  No.  1. 
Dec.  28.  1903.) 

INTBRHBDIATB  CARRIBRr-DBFBCTIVS  OAR— 
INJURY  TO  CONSIQMEE-8  SERVANT— LI A6IU- 
TT— PRESUMPTION  OP  DUE  CARB-RKUANCH 
— APPEAL-PROPRIBTT  OF  RBHAND. 

1.  Tbe  aerrant  at  a  conaignee,  aolng  a  car- 
rier tor  iuJarieB  from  a  defective  railroad  car, 
who  knew  that  cars  giniilarl;  received  often 
possessed  the  same  defects,  hiid  no  right  to 
rely  on  a  presumptioD  that  defendant  had  aap- 
pHed  a  car  in  Buch  repair  as  woold  ttuUe  him 
to  unload  it  In  safety. 

2.  Tbe  dnty  of  an  intermediate  carrier  is  to 
fnroect  a  car  to  see  that  it  is  in  proper  con- 
dition to  be  received  by  the  ultimate  carrier, 
bat  it  owes  no  dutr  to  the  servant  of  the  con- 
signee, rendering  it  liable  for  injury  from  a 
defective  car. 

3.  Where  a  judgment  for  plaintiff  is  reversed 
becanae  defendant  owed  plalotiS  no  legal  datr. 
and  therefore  could  violate  none,  the  case  wilt 
not  be  remanded. 

Appeal  from  St  IauIb  Circuit  Oourt;  Wm. 
Zacbrlts,  Judge. 

Action  by  John  W.  Sykes  against  tbe  St 
Louis  &  San  Francisco  Railroad  Company. 
From  a  Judgment  for  defendant  plaintiff 
appealed  to  the  St  Louis  Oourt  of  Appeals, 
from  which  court,  after  reversal,  the  case 
was  certified  In  the  Supreme  Court  Judg- 
ment of  tbe  Court  of  Appeals  affirmed,  with 
direction  not  to  remand. 

J.  T.  Woodruff  and  L.  F.  PaAer.  for  ai>- 
pellant  Tbos.  B.  Harvey,  for  respondent 

UABBHALU  J.  This  Is  an  action  for  per- 
sonal Injuries.  The  plaintiff  recovered  ^,600 
damages  In  the  circuit  court  The  defendant 
appealed  to  the  St  Louis  Coart  of  Appeals, 
and  that  court  reversed  the  Judgment  and 
ordered  Ihe  esse  remanded  to  tbe  circuit 
court  for  a  retrial.  One  of  the  Judges  of  that 
court  concurred  In  reverting  the  Judgment 
but  not  In  remanding  the  case,  and  deemed 
tbe  oido-  remandiiv  the  case  to  be  In  con- 
flict with  tbe  decision  of  this  court  In  Soddy 
v.  Raflroad,  104  Mo.  284,  IS  S.  W.  1112,  12 
L.  R.  A.  746,  24  Am.  St  Rep.  333;  and  tfxr 
this  reason  that  court  certified  tbe  case  to 
this  court  under  the  sixth  amendment  to 
article  8  of  the  Constitution,  and  the  case  Is 
therefore  here  for  determination  as  in  case 
of  Jurisdiction  obtained  by  ordinai7  appel- 
late process. 

The  suit  was  originally  against  both  the 
defendant  railroad  and  the  St  Louis  Car 
Wheel  Company.  Tbe  trial  court  nonsuited 
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tbe  plaintiff  as  to  the  St  Louis  Car  Wheel 
Company,  and  the  plaintiff  recovered  a  Judg- 
ment In  that  court  against  the  railroad  com- 
pany. 

The  case  made  is  this:  The  plaintiff  was 
a  common  laborer  In  tbe  employ  of  the  St 
Louis  Oar  Wheel  Company.  That  company 
was  engaged  In  the  business  of  making  and 
repalrfng  car  wheels.  Its  place  of  business 
was  located  between  the  tracks  of  the  Wa- 
bash and  Missouri  Pacific  Kailroads,  and 
each  of  said  roads  had  switch  tracks  run- 
ning into  and  upon  tbe  property  and  place  of 
business  of  the  car  wheel  company,  over  which 
cars  were  run  carrying  new  wheels  from, 
or  old  wheels  Into,  the  place  of  business  of 
the  car  wheel  company.*  The  defendant  had 
no  tracks  running  to  the  premises  of  the  car 
wheel  company.  It  was  a  part  of  the  plain- 
tiff's business  to  unload  the  old  wheels  so 
brought  to  the  premises  of  the  car  wheel 
company,  and  be  bad  been  so  engaged  for 
about  three  years  before  tbe  date  of  the 
accident  complained  of.  On  January  17, 
1S9S,  defendant's  coal  car  Xo.  5,149,  loaded 
with  coal,  was  delivered  by  defendant,  at 
Nichols  Junction,  to  tbe  Kansas  City,  Ft 
Scott  &  Memphis  Railroad  Company,  and 
consigned  to  a  consignee  at  Kansas  City. 
It  was  in8];>ected  by  defendant's  Inspector  at 
that  time,  and  found  to  be  In  good  condition. 
After  delivery  of  the  coal  to  the  consignee 
at  Ivansas  City,  the  Kansas  City,  Ft  Scott 
&  Memphis  Railroad  Company  loaded  the 
car  at  Kansas  City  with  old  car  wheels  that 
were  consigned  by  one  Jarvls,  at  Kansas 
City,  to  the  St.  Louis  Car  Wheel  Company, 
at  St.  Louis.  The  car  was  properly  Inspected 
by  the  Kansas  City,  Ft  Scott  &  Memphis 
Railroad  Company  at  the  time  of  so  loading 
it  and  it  was  then  found  to  be  in  good  con- 
dition. The  Kansas  City,  Ft.  Scott  &  Mem- 
phis Railroad  Company  billed  the  ear  to 
Nichols  Junction,  and  carried  it  to  that  place, 
where  it  was  delivered  to  the  common  agent 
of  that  company  and  of  the  defendant;  and 
that  agent  acting  for  the  defendant  billed 
the  car  to  the  car  wheel  company  at  St. 
Louis.  The  car  was  inspected  by  the  de- 
fendant's inspectw  at,  Nichols  Junction,  and 
found  to  be  in  good  condition.  The  car  was 
hauled  by  the  defendant  from  Nichols  Junc- 
tion to  tbe  eastern  terminus  of  the  defend- 
ant's road  (at  that  time),  at  Chouteau  avenue, 
in  St  Louis,  and  there  delivered  to  the  Mis- 
souri Pacific  Railroad,  and  by  it  hauled  over 
its  tracks  to  tbe  premises  of  tbe  St  Louis 
Car  Wheel  Company,  and  was  delivered  to 
that  company  on  January  29th.  It  remained 
there  until  the  morning  of  January  31st, 
when  the  foreman  of  tbe  car  wheel  company 
ordered  the  plalntifl  and  other  workmen  to 
onload  the  car,  which  they  proceeded  to  do; 
and  in  tbe  doing  of  It  and  while  moving  one 
of  tbe  wheels,  tbe  plaintiff  stepped  into  a 
hole  In  the  floor  of  the  car.  his  right  foot 
p  ••  1  leg  went  down  through  tbe  h.>le.  be  was 
thrown  down,  and  the  car  wheel  rolled  back 
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onto  bia  leg  and  broke  It.  Tbe  liole  was 
eight  or  nine  Inches  long  and  four  or  five 
incli^  wide.  The  plalntUTB  testimony  and 
that  of  his  witnesses  Is  to  the  e£Fect  that  the 
hole  appeared  to  be  an  old  break;  that  there 
were  other  holes  In  the  floor  of  the  car, 
which  bad  been  covered  over  with  planks; 
that  the  floor  of  the  car  was  rotten;  that 
there  were  trash  and  straw  and  Ice  on  tbe 
floor  of  the  car,  which  hid  the  condition  of 
the  floor;  and  one  witness  said  that  the  bole 
Into  which  the  plaintiff  stepped  appeared  to 
have  been  coTered  with  a  piece  of  bark  and 
with  trash  and  straw.  The  plaintiff  testi- 
fied that  he  had  unloaded  many  cars  before; 
tliat  It  was  a  very  common  occurrence  for 
cars  to  come  there' with  holes  In  their  floors, 
and  that  some  of  them  would  bare  planks 
laid  over  tbe  holes;  that  he  saw  cars  there 
with  holes  in  their  floors  every  day;  that 
the  cars  of  the  Burlington  Road  were  the 
worst,  and  that  it  was  a  common  occurrence 
for  tbe  cars  of  that  road  to  have  boles  In 
tbe  floors;  that  It  was  not  so  common  for 
tbe  cars  of  other  roads  to  have  such  holes, 
but  that  be  saw  holes  In  other  cars  often. 
He  further  testlfled  that,  when  the  men 
started  to  unload  this  car,  they  bad  to  shove 
the  trash  away,  so  that  the  door  of  the  car 
would  rest  flat  on  the  floor  of  tbe  car;  that 
he  never  examined  this  car,  before  com- 
mencing work,  to  see  whether  there  were 
any  holes  in  the  floor,  and  never  paid  any 
attention  to  that  matter;  that  he  did  not  see 
anything  wrong  with  tbe  floor,  and  did  not 
look  for  anything;  that  there  was  nothlug  to 
prevent  his  seeing  whether  there  was  any- 
thing wronp;  with  the  car,  as  he  bad  good 
eyes,  but  that  he  did  not  apprehend  any  dan- 
ger, and  did  not  examine  the  floor  of  tlie  car 
at  all  before  he  was  hurt.  It  appeared  that 
the  defendant  chaiged  and  collected  from  the 
car  wheel  company  tbe  sum  of  ¥38.9S  for 
hauling  the  car  from  Nichols  Junction  to  St. 
Louis.  It  also  appeared  that,  when  the  de- 
fendant delivered  cars  that  were  consigned 
to  the  car  wheel  company  to  tbe  Missouri 
Pacific  Railroad  Company,  the  defendant 
ceased  to  have  any  control  over  them,  or  to 
have  anything  further  to  do  with  them.  It 
also  appeared  that  the  Missouri  Pacific  Rail- 
road charged  $2  per  car  for  hauling  the  car 
from  the  terminus  of  the  defendant's  road 
to  ithe  premises  of  tbe  car  wheel  company; 
and  the  plaintiff  contends  that  the  defend- 
ant included  that  charge  in  its  bill,  and  col- 
lected it  from  the  car  wheel  company  and 
paid  it  to  the  Missouri  Pacific  Railroad  Com- 
pany, and  that  In  rendering  the  service  the 
Mlssonrl  Pacific  Railroad  Company  only  act- 
ed as  the  agent  for  the  defendant  On  the 
other  hand,  the  defendant  claims  that  the 
Missouri  Pacific  Railroad  was  an  independ- 
ent connecting  carrier,  and  that,  when  the 
defendant  turned  over  tbe  cars  to  tbe  Mis- 
souri Pacific  Railroad,  the  power,  authority, 
and  control  of  tbe  defendant  over  the  car 
ceased,  and  tb^efore  ita  liability  wltb  re- 


spect to  the  car  ceased,  and  that  tlw  Mla- 
souri  Pactflc  Railroad  Company  became  the 
connecting  carrier  to  transport  tbe  car  to  Its 
destination,  and  that  tbis  la  true  without  re- 
gard to  how  many  miles  that  compai^  bad 
to  haul  tbe  car.  There  is  no  substantial 
evidence  to  support  tbe  plalntUTs  cont«itton 
that  the  defendant  collected  the  charges  of 
tbe  Missouri  Pacific  Railroad  for  switching 
or  hauling  the  car,  nor  that  that  road  was 
merely  acting  as  an  agent  of  tbe  defendant 
in  hauling  tbe  car  from  the  terminus  (tf  the 
defendant's  road  to  the  pfemisea  of  tbe  car 
wheel  company.  So  far  as  the  record  here 
discloses,  tbe  defendant  was  an  Intermediate 
connecting  carrier  In  this  case. 

At  tbe  close  of  the  whole  case  tbe  defend- 
ant dCTinrred  to  the  evidence,  tbe  court 
ovexTuied  the  demurrer,  and  the  defendant 
excepted.  As  before  stated,  the  car  wheel 
company  also  demurred  to  the  evidence,  and 
the  court  austalned  the  demurrer  as  to  that 
company.  The  defendant  stood  upon  Its  de- 
murrer to  the  evidence,  and  asked  no  other 
instructions.  At  the  request  of  the  plaintiff, 
the  court  gave  six  Instmctlona,  but.  as  thu 
fifth  related  to  the  measure  of  damages,  and 
tbe  sixth  related  to  the  burden  of  proof,  and 
as  no  point  Is  made  here  as  to  thoae  In- 
stmcttons,  they  need  not  be  reproduced.  Tbe 
other  four  instructions  given  for  the  plaintiff 
are  as  follows: 

"(1)  The  court  instructs  tbe  Jury  that  U 
you  believe  and  find  from  the  evidence  In 
tbe  case  that,  at  tbe  time  of  tbe  Injury  com- 
plained of  by  plaintiff,  he  was  engi^ed  m 
work  in  the  employment  of  def(»dant  St. 
Louis  Car  Wheel  Company  in  unloading 
car  wheels  from  a  car  which  had  been  run 
in  and  upon  the  premises  of  said  car  wheel 
company  by  the  def«idant  8t.  Louis  &  San 
Francisco  Railroad  Company,  to  be  by  It. 
the  said  car  wheel  company,  unloaded;  tbe 
said  railroad  company  being  engaged  In  and 
paid  for  tbe  hauling  of  freight  to  and  from 
said  EHremises  for  said  car  wheel  company 
vpon  cars  furnished  by  said  railroad  com- 
pany, and  then  and  there  to  be  unloaded 
upon  said  premises  of  said  car  wheel  com- 
pany; said  transportation  of  freight  and  un- 
loading of  the  same  as  aforesaid  being  for 
the  mutual  benefit  of  the  said  railroad  com- 
pany and  said  car  wheel  company;  and  that 
the  plaintiff,  at  tbe  instance  and  command 
of  bis  employer,  the  said  car  wheel  compa- 
ny, was  at  the  time  of  the  alleged  Injury 
engaged  In  unloading  a  car,  as  aforesaid, 
furnished  by  the  defendant  the  railroad  com- 
pany; and  that,  in  the  performance  of  said 
duty  by  the  plaintiff  or  others.  It  became  and 
was  necessary  to  stand  and  move  about  on 
the  floor  of  said  car;  and  that  said  car  was 
then  and  there  In  an  unsafe  condition,  by 
reason  of  the  floor  having  boles  and  pitfalls 
therein,  and  that  the  defendants  knew  of  the 
condition  of  said  fiopr,  or  by  the  exercise  of 
a  reasonable  degree  of  care  and  dilUrence 
could  have  known  of  Its  condition;  and  that 
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plaintiff  did  not  know  of  the  condition  of 
■aid  floor  until  tbe  bappenlag  of  tbe  Injury 
complained  of,  and  tbat  tlie  defect  and  holes 
BforeBald  were  not  patent  to  him,  such  as 
would  have  been  disclosed  to  blm,  bad  be 
been  ordinarily  observant;  and  that  while 
plaintiff  was  so  engaged  as  aforesaid  fn  the 
service  of  said  car  wheel  company,  onload- 
ing  from  a  car  furnished  aforesaid,  then  and 
there  loaded  with  car  wheels  consigned  to 
said  car  wheel  company,  he  was  hurt,  Injur- 
ed, and  damaged  by  the  floor  of  said  car  be- 
ing out  of  repair,  and  with  holes  and  pit- 
falls therein,  aa  aforesaid,  and  that  the  In- 
jury occurred*  without  the  fault  or  negli- 
gence of  plaintiff  contributing  thereto— then 
your  finding  should  be  tar  the  plaintiff. 

**(2)  The  court  instructs  the  jury  that  if 
jou  believe  and  flnd  from  all  the  evidence  in 
the  case  that  the  defendant  the  railroad  com- 
pany was  engaged  In  transporting  over  Its 
railroad,  to  and  on  the  premises  of  the  de- 
fendant the  car  wheel  company,  for  a  val- 
uable con^deratlon,  cars  to  be  unloaded  by 
said  car  wbeel  company  on  its  premises 
aforesaid,  then  It  became  and  was  the  duty 
of  the  railroad  company  to  furnish  cars  In 
such  a  state  of  repair  tbat  tbe  said  car 
wheel  company  and  Its  employes  could,  with 
reasonhble  care  and  prudence,  safely  go  up- 
on and  work  upon  them  in  order  to  do  the 
necessary  things  for  tbe  unloading  of  tbe 
cnrs.  And  If  you  should  flnd  that  the  plain- 
tiff, before  tbe  time  of  the  alleged  Injury, 
did  not  know  that  tbe  car  fumlahed  as  afore- 
said by  tbe  railroad  company  was  not  in  a 
safe  condition  and  repair,  he  had  a  right  to 
presume  that  the  defendant  railroad  com- 
pany bad  done  Its  duty,  and  that  said  car 
was  in  such  a  state  of  repair  and  condition 
as  would  enable  falm  to  do  his  work  with 
reasonable  safety,  and  he  had  a  right  to 
rely  and  act  npon  such  presumption. 

"(8)  The  court  further  instructs  the  jury 
that  If  you  believe  and  flnd  from  the  evi- 
dence In  the  case  tbat  tbe  plaintiff  did  not 
know  of  tbe  alleged  condition  of  the  floor 
of  said  car  until  after  the  happening  to  him 
of  the  Injury  referred  to  In  the  testimony, 
and  tbat  the  condition  would  not  have  been 
observed  by  htm  by  the  exercise  of  ordinary 
care  and  reasonable  prudence  on  his  part.  It 
was  not  Incumbent  upon  plaintiff  to  search 
and  examine  for  defects  in  the  floor  of  said 
ear  not  so  observable,  but  that  be  had  a 
right  to  assume  that  said  car  was  In  suita- 
ble and  safe  condition  for  tbe  doing  of  the 
necessary  labor  on  the  same  necessary  to 
the  unloading  thereof. 

"(4)  If  tbe  Jury  believe  and  flnd  that  the 
defendant  railroad  company  kept  Inspectors 
at  Nichols  Junction  or  other  points  on  Its 
railroad  line  Intermediate  between  tbe  points 
from  which  they  may  flnd  the  alleged  car 
was  received,  loaded  for  transportation  to 
the  defendant  car  wheel  company,  at  the 
of  St  Louis,  and  that  said  Inspectors 
were  charged  by  tbe  railroad  company  with 


the  special  duty  of  prMmtniny  Into  tbe  cmfc- 
ditlon  of  cars  at  those  points,  and  seeing  that 

they  were  In  a  safe  and  proper  conditloo, 
before  they  were  suffered  to  depart  there- 
from, then  the  defendant  railroad  company 
Is  liable  to  plaintiff  for  any  neglect  of  duty 
on  the  part  of  such  Inspectors  and  repairers 
whereby  plaintiff  was  Injured,  If  the  jury 
believe  that  said  inspectors  were  negligent. 
If  the  jury  believe  he  was  so  Injured  In  con- 
sequence  of  such  n^lect  of  duty,  then  said 
railroad  company  would  be  likewise  liable, 
if  such  Injury  resulted  because  of  .tbe  care- 
less and  negligent  performance  of  said  duty 
by  said  car  Inspectors." 

There  were  a  verdict  and  a  Judgment  for 
the  plaintiff  for  fl,500.  The  defendant  ap- 
pealed  to  the  St.  Louis  Court  of  Appeals, 
where,  as  above  stated,  the  judgment  was 
reversed,  and  tbe  cause  ordered  remanded, 
and  then  the  case  was  certified  to  this  court 
for  the  reasons  stated. 

1.  Instructions. 

It  Is  apparent  that  the  instructions  given 
at  tbe  plaintiff's  request  wore  modeled  after 
the  instructions  given  for  the  plaintiff  in  the 
case  of  Roddy  v.  Mo.  Pac.  Railroad  Co.,  104 
Ma  234,  16  8.  W.  1112,  12  L.  B.  A.  746.  24 
Am.  St.  Rep.  333,  and  It  Is  equally  clear  tbat 
this  case  was  tried  by  the  plaintiff  and  tbe 
trial  court  upon  the  theory  tbat  that  case  af- 
fords an  exact  precedent  and  parallel  for  this 
case.  An  analysis  of  that  case,  and  a  com- 
parison of  it  with  the  facts  In  this  case,  will 
easily  demonstrate  that  the  principles  under- 
lying the  two  are  not  all  the  same,  and  that, 
while  much  that  is  said  in  that  case  applies 
equally  to  this  case,  tbe  two  cases,  in  thrir 
flnal  essentials^  are  not  at  all  alike,  and  the 
ground  upon  which  the  plalntHTs  cause  of  ac- 
tion was  rested  In  that  case  Is  not  present 
at  all  In  this  case,  but  that  the  crucial  ques- 
tion in  this  case  was  not  Involved  or  decided 
In  that  case.  Tbe  Roddy  Case  was  thlst 
One  Pickle  owned  a  rock  quarry  about  three 
miles  from  Warrensbnrg,  a  dty  located  on 
tbe  line  of  the  railroad.  Tbe  rallioad  built 
a  branch  road  from  the  main  line  to  a  point 
near  the  quarry  for  the  purpose  of  affording 
easy  shipping  facilities  for  Pickle's  rock. 
From  the  branch  road  Pickle  built  a  switoli 
track  or  road  to  his  quarry  for  the  purptwe 
of  running  and  standing  cars  upon  It  while 
being  loaded.  The  railroad,  when  requested 
by  Pickle,  delivered  the  cars  on  ito  branch 
road  at  the  switch,  and  Pickle's  employes 
moved  the  empty  cars  from  the  branch  road 
onto  Pickle's  switch  track  and  loaded  them, 
and  then  the  railroad  ei^nes  hauled  tbe 
loaded  cars  away  to  their  destination.  The 
plaintiff,  Roddy,  was  an  employ^  of  Pickle, 
and,  while  attempting  to  move  a  car  so  fur- 
nished by  tbe  railroad  from  the  branch  road 
to  the  switch  track,  was  Injured  in  conse- 
quence of  a  defective  brake  on  one  of  the 
cars.  Roddy  sued  the  railroad,  and  obtetned 
a  judgment  for  |6,000.  The  ralhroad  appeal- 
ed to  this  court  The  cqDlaion  In  that  cass 
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was  written  hj  the  leu  rued  and  lamented 
Macfarlane,  J.,  and  Is  in  hja  usual  clear,  com- 
preheoslTe.  and  careful  style.  It  was  faeld 
In  that  case:  First  That  no  contractual  re- 
lation existed  between  Roddy  and  tbe  rail- 
road, and  that  the  railroad  owed  Roddy  no 
contractual  duty,  and  therefore  there  could 
be  no  recovery  based  upon  a  breach  of  con- 
tract.  Second.  That  the  relBtl«i  of  master 

.  and  servant  did  not  exist  between  the  rail* 
road  and  Roddy,  and  therefore  there  could  be 
00  recovery  growing  out  of  any  breach  of 
duty  arising  from  the  relationship  of  master 
and  servant.  Third.  That  there  Is  a  class  of 
cases,  not  arising  out  of  any  contractual  re- 
lation or  out  of  any  other  relationship  be- 
tween the  parties,  where  recoveries  are  al- 
lowed, such  as  where  the  manufacturer  of 
an  imminently  dangerous  drug  or  device  or 
luRtrument  or  poison  falls  to  label  it  with  a 
notice  of  its  dangerous  character,  and  a  third 
party  is  Injured  while  u^ng  It.  But  it  was 
held  that  a  railroad  car,  even  though  sup- 
plied with  defective  brakes,  was  not  an  im- 
minently dangerous  Instrument,  and  there- 
fore there  could  be  no  recovery  on  that 
ground.  Fourth.  That  the  railroad  company 
and  Fickle  were  engaged  In  "a  matter  of 
mutual  Interest  and  profit";  that  the  rail- 
road knew  when  It  furnished  cars  to  Pickle 
that  Pickle's  servants  would  have  to  use  them 
in  discharging  Pickle's  pert  of  the  mutual 
bnslness.  and  therefore  '^e  obligation  rested 
upon  defendant  to  use  ordinary  care  to  pro- 
vide such  [cars]  as  would  be  reasonably  safe 
(or  such  use."  It  was  then  held  that  Roddy 
WAR  not  conclusively  shown  to  have  been 
guilty  of  such  contributory  negligence  as  cut 
off  a  recovery  by  him.  But  the  jodgment 
was  reversed  because  the  InstmctlODS  given 
for  the  plaintiff  were  erroneous.  In  telling  the 
jury  that  the  plaintiff  had  a  right  to  assume 
that  the  railroad  would  do  its  duty  and  fur- 
nish cars  that  were  In  a  good  and  safe  con- 
dition. Speaking  of  the  Instmctlon  given  In 
that  case,  and  declared  to  be  erroneous,  the 
learned  Judge  said:  "(6)  The  Instruction.  In 
directing  the  Jury  that  plaintiff  bad  the  right 
to  assume  that  defendant  would  furnish 
Pickle  with  cars  properly  supplied  with 
brakes.  In  good  repair  and  condition,  proper- 

'  ly  declared  the  law,  as  applied  to  the  duty  a 
master  owes  to  his  servant  But  If  the  serv- 
ant was  informed  by  the  master,  or  had 
learned  by  observation  or  from  any  other 
source,  that  some  of  the  Instrumentalities  fur- 
nished him  were  defective  and  dangerous, 
and,  without  promise  that  they  would  be  re- 
paired, he  continued  In  the  master's  service, 
then  the  risk  of  injury  from  such  defective 
instrumentalities  would  become  an  Incident 
to  such  service,  which  he  would  assume. 
Price  V.  Railroad.  77  Mo.  508;  Porter  v.  Rail- 
road, 71  Mo.  ee,  36  Am.  Rep.  454;  Devitt  v. 
Railroad,  50  Mo.  302;  Thorpe  v.  Railroad,  89 
Mo.  650.  2  8.  W.  8.  58  Am.  Rep.  120.  While 
the  relation  of  master  and  servant  did  not 
exist  between  these  parties,  defendant  owed 


to  plaintiff  the  observance  of  reasonable  care 
In  the  selection  of  its  cars  tor  his  use^  which 
is  the  same  degree  of  care  the  mastw  Is  re- 
quired to  observe  in  providing  his  servant 
with  the  instrumentalities  for  cairytng  on  bis 
business.  No  reason  can  be  seen  why,  if 
plalntUf  knew  that  defective  and  dangerous 
cars  were  frequently  left  for  his  use,  be 
would  not  assnme  the  risk  of  Injarles  from 
anch  defects  as  conld  have  been  ascertained 
by  reasonable  Inspecticm  on  his  part  While 
defendant  may  have  been  negligent  In  the 
discharge  of  the  dntles  It  owed  to  plalntUE,  if 
plalntlfl  neglected  such  precautions  as  ctm- 
mon  prudence  demanded,  under  all  the  dr- 
cumstancea,  he  was  gollty  of  contributory 
negligence,  which  should  have  defeated  a  re- 
covery. In  view  of  the  fact  that  plaintiff 
himself  testified  that  one-half  the  cars  were 
without  brakes,  it  was  not  proper  to  instruct 
the  Jury  that  he  had  the  right  to  rely  on  de- 
fendants performance  of  Its  duty  In  fumlsb- 
Ing  such  &9  were  inropOTly  supplied  with 
brakes.  The  knowledge  plaintiff  had  of  the 
common  n^lect  of  d^endant  Imposed  iqmn 
him,  for  his  own  protection  and  safety,  the 
duty  of  reasonable  care  In  ascatalnlng  for 
himself  the  condition  of  the  cars  befon  he 
attempted  to  handle  them,  and  a  failure  to 
do  so  wonid  constitute  eontribotory  n^ll- 
gence  on  his  part  Whether  sach  care  was 
used  on  the  occaslou  of  his  Injnry  sbonld 
have  been  submitted  to  the  jmy.  Fm*  the  er^ 
rors  mentioned,  the  Judgment  Ifl  lerersed, 
and  cause  remanded." 

Tbe  first  instmctkm  given  for  the  pbtlntffl 
in  this  case  erroneons.  That  tnstmctlaD 
is  bottomed  upon  the  assumption  that  this 
case  is  like  the  Roddy  Case,  in  that  the  ratt- 
road  and  the  car  wheel  company  were  en- 
gaged hi  "a  matter  of  mutual  lnta«8t  and 
profit"  and  npon  the  fartho'  premise  ^t 
the  defendant  here  delivered  thla  car  to  the 
car  wheel  company  on  Its  premises.  This 
Is  in  conformity  to  tbe  plaintiff's  theory 
that  the  Hissoori  Pacific  Railroad  OtHupany 
only  acted  as  the  agent  of  the  defendant  in 
delivering  the  car  to  the  car  wheel  company, 
but  as  hereinbefore  pointed  out  the  evidence 
does  not  furnish  any  substantial  sopp(nt  tor 
this  position.  On  the  contrary,  this  record 
shows  that  the  defendant  In  this  case  wan 
an  intermediate  connecting  cairler,  and  its 
liability  must  be  determined  as  of  that  char- 
acter, and  not,  as  in  tbe  Roddy  Case,  on  tbe 
basis  of  two  persons  engaged  in  "a  matter 
of  mutual  Interest  and  p''oQt"  Tbe  first  In- 
struction therefore  put  the  whole  case  to  tbe 
Jury  upon  an  unauthorized  basis,  and  hence 
that  Instruction  is  erroneous. 

The  second  instruction  told  the  Jury  tbat, 
if  the  plaintiff  did  not  know  that  the  car  was 
not  In  a  safe  condition,  be  had  a  right  to 
presume  that  the  railroad  had  done  its  dnty, 
and  tbat  the  car  was  In  such  a  state  of  re- 
pair and  condition  as  would  enable  blm  to 
do  his  work  with  reasonable  safety,  and  he 
had  a  right  to  rely  and  act  npon  such  pr^ 
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sumption.  The  Instructioii  is  an  almost  ex- 
act copy  In  tMB  respect  of  the  second  in- 
struction that  was  given  for  the  plaintiff  In 
the  Uoddj  Case,  and  this  court  declared  that 
Instruction  to  he  erroneous,  and  reversed  the 
judgment  for  that  error.  This  is  an  action 
arising  ex  delicto.  The  basis  of  the  plain- 
tiff's claim  Is  that  the  defendant  has  been 
guiity  of  a  iiartlcular  act  of  negligence, 
which  was  the  direct  and  proximate  cause 
of  the  injury  to  the  plaintiff,  and  that  the 
plaiDtifl  was  guilty  of  no  fxwtributory  negli- 
gence. The  burden  of  proof  Is  upon  the 
plaintlfl  to  show  the  negligence  of  the  de- 
fendant, and  that  such  negligence  was  the 
direct  and  proximate  cause  of  the  injury. 
Every  person  la  presumed  to  perform  his 
duty,  but  such  presumption  can  never  sup- 
ply the  want  of  proof  of  negligence  on  the 
part  of  a  defendant  In  an  action  against  blm 
ex  delicto.  That  presumption  Is  indulged  by 
the  law  in  favor  of  the  defendant,  and  not 
as  a  basis  for  a  Judgment  against  him. 
Sucb  presumption  Is  a  part  of  the  genius  of 
the  common  law — that  every  man  is  presum- 
ed Innocent  until  reasonably  shown  to  be 
guilty.  It  is  the  underlying  principle  in 
dvll  cases  as  well  as  In  criminal  cases.  It 
is  axiomatic  in  the  law  that  he  who  charges 
negligence  or  wrongdoing  upon  another,  and 
seeks  damages  resulting  therefrom,  must 
prove  the  n^llgence  or  wrongdoing,  and 
must  connect  the  injury  therewith.  He  must 
adduce  proof,  and  has  no  right  to  indulge  In 
presumptions.  The  same  rule  that  pr^umes 
a  defendant  Innocent  of  negligence  until  the 
contrary  is  shown  likewise  presnines  the 
plaintiff  innocent  of  contributory  negligence 
nntll  the  contrary  is  shown.  The  second  In- 
stractton  given  far  the  plaintlfl  was  eirone- 
oaa. 

The  third  instruction  given  for  the  plain- 
tiff, while  not  quite  so  glaringly  erroneous  as 
the  second,  nerertheless  contained  the  same 
erroneous  elements  as  to  such  presumptions, 
and  was  tlierefore  also  erroneous. 

2.  The  liability  of  carriers  to  third  per- 
sons, other  than  passengers  or  employes,  for 
Injuries  resulting  from  defective  appliances. 

Gases  like  the  one  at  bar  are  of  com- 
paratively recent  origin,  and,  as  Is  to  be  ex- 
pected under  sucb  circumstances,  the  law 
has  not  been  similarly  declared  In  all  Juris- 
dictions. Until  recent  years,  railroads  were 
operated  independently  of  each  other.  Each 
had  Its  own  tracks,  depots,  rolling  stock,  and 
appliances.  Each  carried  the  freight  offered 
to  It,  as  far  as  its  line  extended,  and  dis- 
charged it  at  Its  terminus,  in  Its  own  depot, 
by  means  of  Its  own  employ^.  Consignees 
got  the  freight  from  the  depot,  and  not  from 
the  car.  Under  such  a  mode  of  doing  busi- 
ness, it  is  apparent  that  no  third  person, 
other  than  an  empioy6,  could  be  injured  in 
consequence  of  any  defective  appliance  used 
by  the  railroad,  and  the  railroad  company 
therefore  was  not  obliged  to  have  any  re- 
gard to  aii7  iajjixj  that  might  result  to  any 


third  person  while  loading  or  unloading  a 
car.  for  such  person  had  nothing  to  do  with 
either.  The  demands  of  commerce  then  re- 
quired that  the  bulk  of  the  freight  should 
not  be  brolcen  in  transit,  and  the  railroads 
were  forced  to  arrange  for  through  ship- 
ments, without  breaking  bulk  from  the  point 
of  shipment  to  the  point  of  ultlmato  des- 
tination. This  compelled  the  railroads  to 
connect  their  lines,  bo  that  the  same  car  into 
which  the  freight  was  loaded  at  the  initlul 
point  of  shipment  should  carry  it  to  its  ulti- 
mate destination.  This  necessitated  the  la- 
suing  of  through  bills  of  lading,  and  of  col- 
lecting generally  from  the  consignee,  the 
whole  freight  by  the  ultimate  carrier,  and 
the  distribution  by  it  to  each  road  that  haul- 
ed the  freight  of  its  proportionate  share  of 
the  freight  charges.  The  statutes  of  this 
state  have  practically  made  such  through 
shipments  obligatory,  for  section  1139,  Bev. 
St.  1888,  makes  it  unlawful  for  common  car- 
riers to  enter  into  any  combtoatlon,  contract, 
or  agreement,  by  change  of  schedule,  break* 
age  of  hulk,  eto.,  to  prevent  "the  carriage  of 
freights  from  being  contlnnous  from  the 
place  of  shipment  to  the  place  of  destination 
in  this  state,"  etc.  Formerly  all  freight  was 
delivered  by  the  shipper  to  the  carrier  at 
its  depot,  and  was  loaded  on  the  car  by  the 
carrier's  servants.  Now  the  statutes  of  this 
state  (sections  1118.  1118,  Bev.  St  1898)  pei^ 
mlt  switches  to  be  constructed  to  grain  ele- 
vators or  warehouses,  coal,  lead,  iron,  zinc, 
or  any  other  ore,  mines,  sawmills,  and  'any 
other  industry,  by  the  owners  thereof,  and 
comi>el  the  railroads  to  permit  sucb  switches 
to  he  connected  with  the  railroad  tracks. 
And  section  1114  requires  all  consignments 
of  grain  to  be  delivered  at  such  elevators  or 
warehouses,  unless  the  destination  Is  changed 
by  the  consignee  or  consignor.  And  sections 
1110  and  1120  require  the  railroads  to  fur- 
nish the  switch  stands,  frogs,  and  other  nec- 
essary materials  for  making  connection  be- 
tween such  switches  to  mines  and  the  tracks 
of  the  railroad,  and  to  operate  such  switch 
tracks,  and,  upon  demand,  to  furnish  suffi- 
cient cars  to  such  mine  owners  at  such  mine 
for  the  transaction  of  the  business,  and,  io 
the  event  the  railroad  falls  so  to  do,  permits 
such  mine  owners  to  furnish  cars,  and  re- 
quires the  railroad  to  switch  and  haul  sncA 
cars  without  discrimination  between  cars 
owned  by  the  railroad  or  by  any  other  person. 

In  this  state  of  the  law,  it  cannot  now  be 
fairly  said  that  when  a  railroad  furnishes 
cars  to  a  shipper,  to  be  loaded  by  the  ship- 
per's servants,  and  to  be  hauled  by  the  ralN 
road,  or  when  the  railroad  delivers  loaded 
cars  to  a  consignee  upon  the  consignee's 
switch,  to  be  imloaded  by  the  consignee's 
servants,  the  railroad  and  the  shipper  or  * 
consignee  were  engaged  in  "a  matter  of  mu- 
tual interest  and  profit,"  and  for  this  reason 
the  railroad  is  liable  to  the  servants  of  the 
shipper  or  consignee  for  injuries  received  in 
eonseqneace  of  defectlTS  aivl^nces.  For, 
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under  the  Iaw  in  this  stat^  t2ie  nllnnd  M 
bonna  to  permtt  Uie  coDstruetlon  of  a^teboi 
from  Its  tracks  to  lai^  biiHlness  estabUsb- 
mentSt  and  is  bound  to  operate  such  swlteb- 
es.  and  to  deltrer  car-load  sblpmoits  In  bulk 
to,  and  receive  car-load  shipments  In  bnUt 
from,  such  estabUabmentB.  The  liability  of 
a  railroad  to  the  aerrants  of  staUvers  or 
consignees  for  InJnrieB  zecelTed  by  reason 
of  defectlTe  appllanees  doea  not,  therefore, 
rest  voon  tiie  conventioQ,  agreemmt,  or  con- 
tract of  the  parties,  nor  t^n  the  mntnal  in- 
terest or  profit  of  the  parUes,  but  such  liabil- 
ity is  gauged  and  r^ulated  by  the  general 
principles  of  law  apjdlcable  to  negUgence. 
In  othor  words,  a  railroad  iM  liable  to  any 
one  for  injuries  that  are  inflicted  1^  its 
negUgence.  It  owes  a  doty  to  mankind  to 
so  conduct  its  own  business  as  not  to  be 
guilty  of  negllgmce  that  results  in  Injury  to 
third  itersons  who  are  themselvea  without 
fault,  and  who  are  injured  while  in  the  pur- 
suit of  thdr  lawful  business.  This  Is  the 
basis,  the  reason,  and  the  extent  of  Its  lia- 
bility. Under  this  rule,  when  a  railroad 
loads  cars  with  freight  to  be  deUvered  to  a 
consignee  whose  smrants  are  to  unload  ttie 
car,  it  is  charged  with  the  duty  to  exerdse 
ordinary  care  to  see  that'the  car  Is  in  such 
a  state  of  repair  that  such  serrantl^  while 
exercising  ordinary  care  themselres,  can  en- 
ter upon  it  with  reasonable  safety  for  the 
purpose  of  unloading  it.  So,  when  a  rail- 
road fornlsbes  a  car  to  be  loaded  by  the 
serrante  of  the  Shipper.  It  la  charged  witb 
the  duty  to  exercise  ordinary  care  to  aee  that 
the  car  Is  in  such  a  state  of  repair  that  such 
servants,  while  exerdalog  ordinary  care 
tbemselves,  can  enter  upon  It  with  reasona- 
ble safety  tor  the  purpose  of  loading  it 
And  wbea  a  car  la  loaded  for  a  through 
shipment,  and  most  pass  over  one  or  more 
connecting  roads  before  It  finally  comes  in- 
to the  possession  of  tba  ultimate  carrier  for 
delivery  to  the  consignee,  it  Is  the  duty  of 
the  ultimate  carrior,  before  dellTerlng  it,  to 
examine 'it  and  ascertain  whether  It  is  In 
such  a  atate  of  repair  that  tlie  serrante  of 
the  consignee,  while  exercising  reasonable 
care  themsdves,  can  enter  uptm  it  with  rea- 
sonable safety  for  the  purpose  of  unloading 
It;  and.  If  It  la  not  In  such  a  condition,  it  Is 
the  dnl7  of  the  railroad  to  make  the  necessa- 
ry repairs,  or  to  notify  the  cooslgnee  of  the 
unsafe  condition  of  the  car,  so  that  the  con- 
signee can  warn  bis  servants  before  tb^ 
enter  upon  it  Therefore,  in  the  caae  Just 
Instanced,  the  initial  carriw  la  liable  be- 
cause It  iras  negligent  In  selecting  an  un- 
safe and  improper  car  npon  which  to  load 
the  freight;  and  the  ultimate  carrier  is  lia- 
ble because  it  was  negligent  In  delivering  ad 
•unsafe  car  to  the  consignee,  knowing  that 
the  aervante  of  the  consignee  would  enter 
upon  it  to  unload  tt.  Of  course,  the  initial 
carrier  would  not  be  liable  for  defecte  that 
occurred  after  the  car  was  selected  and 
after  it  left  ite  possession.  If  the  car  was 


reasonably  safe  when  it  was  loaded  and 
wlien  It  paued  beyond  ite  control. 

This  leaves  tm  comdderatloa  the  HabUlty 
of  an  intermedlato  carrier,  who  did  not  se- 
lect the  car,  and  who  is  obliged,  undw  the 
law,  to  receive  it  and  haul  it  as  far  as  Its 
road  runs,  and  there  deliver  it  to  another  in- 
termedlate  caniw  or  to  the  ultimate  carrier; 
and  this,  too,  without  regard  to  whether 
the  car  belonged  to  such  intwmedlate  ear^ 
rier  or  to  some  otbsr  road  or  person.  Cor  in 
all  such  cases  the  ownership  of  the  car  \m 
immaterial,  and  tiie  caTria:*a  liability  Is  gov- 
erned by  the  same  rules,  wbethw  It  owned 
the  defective  car  or  not  It  is  manifest  that 
an  Intermedlato  carrin  bas  no  power  of  ae> 
lection,  and  therefwe  cannot  be  guilty  of 
negligence  to  loading  the  freight  upon  an 
unsafe  ot  defective  car.  An  Intermediate 
carrier  is  not  charged  with  notice  that  any 
particular  car  is  to  be  deUvered  at  the  item- 
ises or  upon  the  switch  of  the  consignee,  or 
that  the  consignee's  serrante  will  unload  It 
So  far  as  the  intermediate  carriw  Is  concern- 
ed, it  might  be  that  the  cars  would  be  on- 
loaded  1^  the  serrante  of  the  ultimate  car- 
rlOT  at  ite  depot  No  person  except  the  serr- 
ante of  the  totermedlate  carrier  would  bare 
any  lawful  right  to  enter  upon  the  car  while 
it  was  to  ite  possession.  Therefore  It  is  no 
part  of  the  duty  of  an  totmrmedlate  carrier 
to  examine  a  car  to  see  whether  it  to  to  a 
safe  condition  for  any  one  to  enter  upon  it 
for  the  purpose  of  unloading  it  when  It 
reaches  Ito  destination,  nor,  if  it  disoorers 
that  it  is  not  to  such  a  safe  cmdltlon,  to  re- 
pair it  or  to  set  it  out  or  to  change  the  load 
to  another  and  a  safe  car;  mur  can  an  Into- 
medlate  carrier  refoae  to  reoeire  a  car  txaa  a 
connecting  line  fOr  any  such  reason.  The 
duty  and  the  right  of  an  totermedlate  car- 
rier is  to  examine  the  car  to  see  whether  It 
is  In  a  reasonably  safe  condition  to  be  baid- 
ed  by  it  to  Ite  termtous,  and  tha»  to  be  to 
such  a  condition  that  Ite  connecting  Inter- 
mediate or  ultimate  carrier  would  be  bound 
to  receire  it  for  transportetlon  flcom  sndi 
intermediate  carrier.  Thla  is  the  extent  of 
the  llabUlty  and  duty  of  an  Intermediate 
carrier.  Ttae  defendant  to  thla  case  Is  an 
totermediato  carrier.  No  neg^ence  of  the 
Intermediate  carrier  is  shown,  or  to  the  na- 
ture of  this  case  can  be  shown,  and  there- 
fore tbe  plalntifl  made  out  no  case  wba^ 
ever  agaliuA  the  defoidant  and  tbe  demur- 
m  to  the  erldence  should  bare  been  sus- 
tatoed;  and  hence  the  judgment  is  without 
foundation  to  law,  and  must  be  rerereed. 

This  Is  a  caae  of  fint  impression  to  this 
court  but  the  industry  and  research  of  coun- 
sti  hare  furnished  the  court  with  many 
cases,  both  BngUsh  and  American,  wbich.  It 
is  claimed  on  the  one  side  and  denied  on  the 
other,  are  dedslTe  of  this  caae.  A  rertew  or 
analysis  of  those  cases  Is  not  deemed  neces- 
sary or  pntf teble,  for  they  cannot  be  recon- 
ciled, and  are  made  to  depend  upon  so  many 
diflerent  theories  that  it  would  aerre  no  good 
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purpose  to  diicnss  them.  It  1b  therefore 
deemed  best  to  leave  the  study  of  those 
cases  to  the  InquisltlTe  or  philosophical 
minds,  and  to  formaiate  in  as  simple  and 
brief  a  manner  as  possible  the  rules  appUca> 
ble  to  the  liability  of  initial,  intermediate* 
and  oltiniate  carriers  to  third  p««ona,  other 
than  passengers  or  employes,  for  Injuries  re>- 
Biilting  from  d^ectlve  appliances,  that  will 
be  enforced  hereafter  in  this  Jurisdiction. 

It  follows  that  the  drcult  court  held  the 
only  party  liable  in  this  case  that  had  been 
guilty  of  no  negligence  whatever,  and  there- 
fore itfl  Judgment  must  be  reversed.  And  In- 
asmuch as  ttie  plaintiff  could  not,  upon  a 
trial  anew,  make  out  any  case  against  this 
defendant,  the  eanae  wUl  not  be  remanded. 
All  concur. 


WILLIAMS  V.  BUTTBRFISLD  et  al.* 

(Supreme  Court  of  MIbbootI,  Division  No.  2. 

May  19,  1903.) 

DBSI>-BXKCUTION— ACKNOWLODOHBINT— 
RKGORD. 

1.  Evidence  AeM  to  show  that  a  deed  was 
tolly  executed  and  delivered  to  the  grantee, 
not  execoted  in  blank  and  delivered  to  a.  third 
party. 

2.  Rer.  St.  1899,  I  8118,  proTldes  that  a 
deed,  thongh  neither  proved  nor  acknowledged, 
that  has  been  recorded  for  one  year,  shall  im- 
part notice  to  all  persons  of  its  contents.  Held, 
that  the  deed  of  husband  and  wife,  recorded 
with  the  acknowledgment  of  the  wife  alone,  is 
notice  to  one  who  purchased  Um  land  five  years 
later. 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; F.  R.  Dearing,  Special  Judge. 

Action  by  Edward  J.  Williams  against 
Olivia  Bntterfleld  and  another.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

H.  S.  Shaw  and  J.  B.  Young,  for  appellant 
Bobt  L.  Wilson,  M.  A.  Dempsey,  Qeo.  Honck, 
and  T.  J.  Bussell,  for  respondents. 

BUBGESS,  J.  This  is  an  action  to  qnlet 
the  title  to  section  11,  township  26,  range  Hi, 
in  Stoddard  county.  Mo.  The  court  iT'nmlwi- 
ed  the  bill,  and  rendered  Judgment  in  favor  of 
defendants  for  costs.   Plaintiff  appeals. 

Henry  Bohlcke  is  the  common  source  of 
title,  the  plaintiff  daiining  unda  and  directly 
from  him,  and  defendants  through  mesne  con- 
veyances. On  Qw  IStfa  day  of  December, 
1888,  Henry  Bohlcke  was  the  owner  of  said 
land,  and  he  testified  on  that  day  he  signed  a 
deed  to  said  land,  leaving  a  blank  for  'Qie 
name  of  the  grantee,  after  wblcta  the  word 
"trustee"  was  written,  and  delivered  it  to 
Frauds  J.  Peters.  The  (anslderatlon  for  the 
deed  was  also  left  blank.  S^ancls  J.  Fetera 
testified  that  at  Boblcke'a  request  he  traded 
the  land  In  qnestlon  for  stodc  in  a  certain 
electrolytic  gas  ganarator  syndicate  of  De- 
troit, Mid).,  which  was  received  by  blm,  and 
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that  thereafter  Bohlcke  wrote  to  him  to  know 
to  whom  to  make  the  deed,  and  that  it  was 
decided,  with  the  consent  of  one  Mr.  Wolfen- 
den,  that  he  should  take  title  to  the  laud  as 
trustee  for  one  Mr.  Wood,  and  did  so,  and  the 
deed  was  made  accordingly;  that  he  saw  the 
deed  after  it  was  sent  by  Bohlcke  to  Wolfen- 
den,  and  that  it  was  duly  acknowledged,  and 
In  regular  form,  but  that  he  never  bad  It,  and 
knew  nothing  of  its  whereabouts.  This  deed 
testified  to  by  Peters  was  acknowledged  by 
Catharine  Bohlcke,  the  wife  of  Henry  Bohlcke. 
before  a  notary  public  In  Stoddard  county. 
Mo.,  on  the  13th  day  of  December,  1688,  and 
filed  for  record  in  the  recorder's  office  of  said 
county  on  the  11th  day  of  January,  1889.  It 
does  not  appear  from  the  record  of  the  deed, 
as  copied  in  the  bill  of  exceptions,  that  It  was 
ever  acknowledged  by  Henry  Bohlcke,  though 
there  was  extrinsic  evidence  tending  to  show 
that  It  was,  and  that  thereafter  the  certificate 
of  acknowledgment  was  canceled.  The  con- 
sideration received  by  Bohlcke  for  the  land 
was  some  worthless  stock,  purporting  to  be 
shares  In  a  mythical  concern,  which  In  fact 
never  had  any  existence.  This  deed  was  aft- 
erwards att«npted  to  be  set  aside  In  a  suit  by 
Bohlcke  against  Wolfenden  for  that  purpose. 
On  the  13th  day  of  April,  1889,  Frederick 
Wolfenden,  as  trustee,  conveyed  by  warranty 
deed  to  the  defendants,  Olivia  F.  Butterfield 
and  Jotm  Abbott,  section  29,  township  24,  of 
range  12  east,  but  what  place  this  deed  has  in 
this  record  is  beyond  our  comprehension,  as  it 
does  not  describe  the  land  involved  In  tUs  liti- 
gation. Defendants,  however,  claim  to  own 
the  land,  and  the  petition  alleges  that  it  was 
conveyed  by  Wolfenden  to  defmdant  John 
Abbott  and  OUvla  F.  Butterfield. 

It  is  asserted  by  plalntltf  that  the  deed  from 
Bohlcke  to  Wolfenden  is  void,  because  no 
grantee  was  named  in  it  at  the  time  of  its  de* 
livery  by  Bohlcke  to  Peters;  In  other  words, 
It  Is  void  because  delivered  to  Peters  in  blank. 
But  the  weight  of  the  evidence  la  to  the  efTect, 
and  the  court  so  found,  that  the  deed  to 
Wolfenden  was  not  In  fact  delivered  to  Peters 
in  blank  or  otherwise,  but  was  made  directly 
to  Wolfenden,  in  whose  possession  Peters  tes- 
tified that  he  thereafter  saw  it,  and  that  It 
was  In  due  form,  and  properly  executed. 
This  deed  seems  to  be  an  entirely  different 
one  from  the  deed  wliich  Bohlcke  testified  he 
delivered  to  Peters,  and  we  are  Inclined  to 
t>elleve  It  is.  If  In  fact  he  did  dellva*  the  deed 
In  blank  to  Peters,  as  he  claims  to  have  done. 
From  this  standpoint  it  becomes  entirely  tin- 
necessary  to  pass  upon  the  question  presented 
by  plaintiff  as  to  the  Invalidity  of  the  deed  in 
blank  which  It  Is  claimed  Bohlcke  delivered 
to  Peters,  The  original  deed  from  Bohlcke 
and  wife  to  Wolfenden  was  signed  and  ac- 
knowledged by  them  on  the  ISth  day  of  De- 
cember, 1888,  and  was  filed  for  record  to- 
gether with  the  certificate  of  acknowledgment 
of  Mrs.  Bohlcke  in  the  recorder's  office  erf 
Stoddard  county  on  tlie  lltb  day  of  January. 
1889.  The  certificate  of  acknowledgment  of 
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Heniy  Boblcke  w&b  not  recorcl^  for  tlw  rea- 
•cm,  u  tbe  evidence  tended  to  show,  tbat  the 
certificate  of  adcDowl^lgmeDt  aa  to  blm  bad 
been  erased  or  canceled.  The  original  deed 
waa  not  produced  at  tlie  trial.  Undw  these 
drcnmatancea  plalndff  Inalats  tbat  thla  deed 
waa  not  mtltled  to  record,  and  was  not  con- 
atroctlTe  notice  to  plaintiff,  who  porchoaed 
the  land  from  Bohlcke,  for  a  valuable  consid- 
eration, and  In  good  faith,  on  the  2d  day  of 
April,  ISM.  But  section  3U8.  Rev.  St  1888, 
proTldes  that  a  deed  wbl^  has  neither  been 
proved  nor  acknowledged,  that  baa  been  re- 
corded for  the  period  of  one  year,  shall  Impart 
notice  to  all  perstuis  of  the  contents  of  the  In- 
strument and  that  subsequent  purchflaers 
shall  be  deemed  to  pnrcbaae  with  notice  there- 
of, and  It  must  follow  that  whm  plaintiff  took 
tbe  deed  fnm  Bohlcke  five  years  after  the 
deed  from  Wolfenden  to  defendants,  Abbott 
and  Batterfleld,  had  been  racorded,  he  did  so 
with  notice  of  tbelr  rli^ts  and  title  to  the 
land.  While  Bohlcke  waa  evidently  swindled 
oat  of  his  land,  and  plaintiff  Is  a  purchase 
for  value  of  It  in  good  faith,  tbne  is  nothing 
disclosed  by  the  record  which  ahom  that  de- 
fendants are  not  also  purchasers  from  Wolfen- 
den in  good  faith,  are  unaffected  by  any  fraud 
tbat  may  have  been  practiced  i^on  Bohlcke 
In  obtaining  the  land  from  him,  and,  they  hav- 
ing the  prior  title,  plaintiff  cannot  maintain 
this  action. 

It  followa  tiiat  the  Judgmoit  should  be  af- 
flnned.  It  la  ao  ordered.  All  of  thla  dlviaku 
eoQcnr* 


WILDEN  T.  McALLISTEB. 

<SapreflM  Omirt  of  Hisaonrl,  Division  No.  L 
Dec.  28, 1908.) 

SDPRHHB  COORT^OUar  Or  APPBALS-CDRn- 
FICATION  OP  CAaBS-^URISDICTION. 

1.  OODft.  art.  0,  aa  ameoded  by  Const. 
Amend.  18&i,  |  6.  provides  that,  when  an;  one 
of  the  Courts  of  Appeals  shall  render  a  deci- 
sion which  any  one  of  the  Jadgea  sitting  there* 
la  shall  deem  contrary  to  any  decision  of  any 
one  of  said  Courts  of  Appeals  or  of  the  Su- 
preme Court,  the  Court  of  Appeals  must  cer- 
tify the  case  to  the  Supreme  Court.  Beld, 
that  where  the  judges  of  a  Court  of  Appeals 
unanimously  deemed  a  dedslon  In  conflict  with 
a  decision  of  the  Supreme  Court,  such  section 
did  not  authorize  the  certification  of  the  case 
to  the  Supreme  Court,  but  that  It  was  the  duty 
of  th9  Court  of  Appeals  to  set  aride  Its  ruling, 
and  etmfonn  such  ruling  to  that  of  the  Su- 
preme Court. 

2.  Such  provision  did  not  authorize  the  cer- 
tifioatton  of  a  case  to  the  Supreme  Court 
where  all  of  the  judges  of  the  Court  of  Ap- 
peals deemed  Its  oeciaion  contrar/  to  a  prior 
decision  ot  the  Court  of  Appeals,  it  being  their 
duty  under  such  drcumstancea  to  overrule  the 
prior  decision. 

Appeal  fhim  8t  Louis  Circuit  Oomt;  8.  F. 
fencer.  Judge. 

Action  by  Henry  Wilden  against  Alexander 
McAllister.    From  a  Judgment  In  favor  of 


plaintiff,  defendant  appeals  on  aaHOcat*  from 
the  St.  Louis  Court  of  AjfpeAia.  Caae  re- 
manded. 

Frank  A.  C.  MacManus,  for  appellant.  Ar- 
thur E.  Kammero',  for  reqiondoit. 

MARSHALL,  J.  This  caae  waa  carUfled  to 
tbla  court  the  St  Loula  Court  of  App»«H 
because  all  of  the  Judges  of  that  court  deemed 
that  Its  o^nlon  In  this  caae  la  in  cimfilct  with 
the  dedakm  of  that  Court  of  Aroeala  lo  tbe 
case  ot  Beck  v.  Haas,  81  Ma  Aj/ip.  isa  Sec- 
tion 6  of  the  amendment  of  1884  to  article  6 
of  tbe  Conatltatlon  provldea  that:  "Whra  any 
one  of  said  Courts  of  Appeala  shall  in  any 
canse  or  proceeding  render  a  dedalon  which 
any  tme  of  ttie  Jndgaa  therein  atttinff  shall 
deem  contrary  to  any  previous  decision  of  any 
one  of  aald  Courts  at  Appeals,  or  of  the  Su- 
preme Court,  the  said  Court  of  Appeal  must, 
of  Its  own  motkm,  pending  tbe  same  tenn  and 
not  afterward,  certify  said  cause  «  ^ooaeding 
and  the  or^ctnal  tranacztt>t  tbeteln  to  the  Su- 
preme Court,**  etc:  But  thla  fnmlsbeB  do  au- 
thority for  the  action  of  the  Court  of  A^eali 
in  certifying  this  case  to  tids  court  Xo  one 
of  the  Judges  of  that  court  deemed  flie  opiniaa 
of  that  court  In  this  caae  to  be  In  conflict  witti 
the  dedslon  of  that  court  in  the  caae  of  Beck 
V.  Haaa,  but  all  of  the  Juries  of  Oiat  court  ao 
deemed  it  Under  sudi  drcumstancea  tbere 
appears  no  reason  whatever  why  the  Oomt  of 
Appeals  should  not  overrule  Beck  t.  Haas,  vae 
is  tb&e  any  necesalty  or  warrant  for  aendlng 
tbe  case  to  thla  court  to  do  what  tbat  court 
bad  full  powa  to  do-  Tbe  ivorlalon  of  flie 
GODstitntion  quoted  means  that  when  a  ma- 
jority of  the  Court  irf  jMvmIb  render  a  ded- 
sioQ  such  majority  does  not  deem  to  conflict 
wlUt  a  prior  decision  of  the  other  of  the  Conrta 
of  AjMieals  or  of  this  court  but  which  one  of 
the  Judges  of  the  Court  of  Appeala  desans  to 
80  conflict  the  case  shall  be  transfared  to  thla 
court  In  otb^  words,  tbla  provision  waa  In- 
tended for  the  protection  of  tbe  minority  of 
that  court,  and  not  to  furnish  a  new  method 
of  enabling  the  majtnity  to  keep  the  dedalona 
of  tbat  court  harmonious.  If  tbe  Court  of  Ap- 
peals renders  a  decision  which  the  Judges 
unanimously  deem  to  conflict  with  a  dedslon 
of  tbe  81^)reme  Court,  tiiat  la  no  grotmd  for 
sending  the  case  to  ttila  court,  but  nnder  audi 
circumstances  It  la  the  duty  of  the  Gbort  nt 
Appeals  to  set  aside  Its  rnllng,  and  to  oonfonB 
its  ruling  to  the  dedalon  of  tbis  court  Bank 
V.  Woesten,  144  Mo.  407,  46  S.  W.  aoi;  Schaf- 
er  V.  Ballroad,  144  Mo.  170.  4fi  a  W.  10T& 
But  when  fte  Court  of  Appeala  deems  Ita  de- 
cision in  any  case  contrary  to  any  previous  de- 
cision of  that  court,  there  is  no  impedlmoit  in 
the  way  of  Ita  oveiruling  socb  prior  dedsAoBL 
That  court  does  not  need  the  aid  of  this  ooort 
in  anch  cases. 

For  these  reaaona  this  court  has  no  Jurisdic- 
tion ot  thla  ease,  and  it  is  tbereCm  remanded 
to  tbe  St.  Louis  Court  of  AppealiL  AH  ooneor. 
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HALBT  T.  ST.  LOUIS  TRANSIT  OO. 

(Sapreme  Court  of  Missouri,  DiTiston  No.  L 
Dec  23.  1908.) 

CARRIBR  or  PASSBNOERS-^TRBBT  CAA  COU- 
PANT— NnuOBNT  CARRIAOB  BEYOND  DBft- 
TINATIOM— nUURT  VHILB  RBTURNINQ— UA- 

BIUTT. 

1.  The  act  of  a  street  car  company  In  neg- 
ligently canrlng  a  paasenger  one  block  beyond 
her  destination  Ir  not  the  proximate  cause  of 
an  injury  sustained  bj  her  from  a  fall  od  an 
icy  sidewalk  vhile  returning  to  the  point  of 
oni^nal  destination. 

Appeal  from  8t  Loula  Circuit  Court;  W.  B. 
Douslaa,  Judge. 

Action  by  FauDie  £.  Haley  agalost  tbe  St. 
Louis  Transit  Company.  Judgment  fw  dfr 
fendant,  and  plaintiff  appeals.  Affirmed. 

Lyon  &  Swarts  and  Cbas.  M.  Polk,  for 
appellant.  Boyle,  Priest  &  Lebmann  and 
Geo.  W.  Easley,  for  respondent 

BRACB,  P.  J.  This  In  an  action  for  dam- 
ages for  personal  Injuries  sustained  by  the 
plaintiff  In  consequence  of  a  fiill  upon  a  side- 
walk in  the  city  of  St..  Louis.  The  defend- 
ant objected  to  the  Introduction  of  any  erl- 
dence  under  the  petition  on  tbe  ground  that 
It  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Tbe  objection  was  over- 
niled.  and  evidence  lutroduced  by  plaintiff, 
at  the  close  of  which  the  court,  at  the  request 
of  tbe  defendant.  Instructed  the  Jury  "that 
under  the  pleadings  and  the  eridence  In  this 
case  the  plaintiff  is  not  entitled  to  recover, 
and  your  verdict  must  be  for  tbe  defendant." 
Thereupon  plaintiff  took  a  nonsnll  with  leave, 
and  thereafter,  her  motion  to  set  the  same 
aside,  duly  filed,  having  been  overruled,  she 
appealed,  and  assigns  for  error  the  giving 
of  defendant's  Instruction  in  the  nature  of 
a  demurrer  to  the  evidence. 

The  case  made  by  tbe  plaintiff's  evidence 
Is  substantially  as  follows:  The  plaintiff  at 
the  time  of  the  injury  was  a  dressmaker, 
CO  years  of  age,  weighing  170  pounds,  and 
resided  at  1017  North  Garrison  avenue— the 
southwest  comer  of  Qanison  and .  Easton 
avenues.  She  was  in  perfect  health,  and, 
In  tbe  language  of  one  of  her  witnesses, 
"was  robust,  tall,  proud,  well  dressed,  had 
style  about  her,  and  earned  $2  a  day  making 
dresses."  On  the  30tb  of  December,  1809, 
about  10  o'clock  at  night,  the  plaintiff  board- 
ed the  west-bound  Baston  avenue  car  of  the 
defendant  at  the  crossing  of  Eighteenth  street 
and  Franklin  avenue  for  the  purpose  of  re- 
turning to  her  home  at  the  southwest  cor- 
ner of  Garrison  and  Easton  avenues.  As  the 
car  was  approaching  Garrison  avenue,  where 
she  desired  to  a-llght,  she  pushed  the  button 
and  rang  the  bell  twice,  once  before  the  car 
reached  the  street  next  east  of  Garrison 
avenue,  and  again,  when  the  car  was  a  short 
distance  east  of  GarrlaoD  avenue;  but  the 
car  did  not  stop  until  It  reached  the  next 
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Street— Cardinal  avenne—one  blo<^  west  of 
Garrison  avenue.  When  the  car  stopped  she 
went  to  tbe  door,  "fussed"  with  tl^e  oon- 
ductw,  who  was  on  the  platform  outside,  for 
not  stopping,  got  off  the  car  on  tbe  north 
side,  went  to  the  north  sidewalk  of  Easton 
avenue,  aiul  was  walking  east  toward  Garri- 
son avenue  and  her  home  on  that  sidewalk, 
when  she  fell,  and  thereby  sustained  an  In- 
tracapular  fracture  of  the  femur,  or  a  broken 
bone  of  the  neck  of  the  hip.  The  Injury  la 
serious  and  permanent  It  further  appeared 
from  tbe  plalntUTs  evidence  that  on  tbe  30th 
of  December,  1890,  the  maximum  tempera- 
ture in  St  Louis  was  IS,  the  minimum  7, 
and  that  there  was  a  half  Inch  of  snow  on 
the  ground  that  evening,  and  the  weather 
dear;  that  the  snow  fell  principally  on  De- 
cember 27tta,  on  which  day  the  fall  was  LS 
Inches;  that  the  snowstorm  on  the  27th  of 
December  was  general  throughout  the  dty, 
and  there  was  no  snow  fall  after  10:85  a.  m. 
of  that  day;  that  the  maximum  temperature 
on  that  day.  was  24  and  the  minimum  18, 
and  on  tbe  28th  the  maximum  was  26  and  the 
minimum  15,  and  on  the  29th  the  maximum 
was  18  and  the  minimnm  11.  The  evidence 
further  tended  to  siiow  that  the  night  of 
the  30th  of  December,  although  clear,  was 
dork;  that  there  was  more  light  at  the  Gar- 
rison avenue  crossing  than  there  was  at  the 
Cardinal  avenue  crossing;  that  the  sidewalk 
on  which  plaintiff  was  walking  was  covered 
with  snow  and  ice,  was  slippery,  was  shad- 
ed by  trees  growing  thereon,  and  that  the 
stores  along  it  were  all  closed,  and  that  such 
was  the  condition  at  tbe  place  where  she 
fell,  which  was  about  taolf  way  between  the 
two  streets. 

The  evidence  for  tbe  plaintiff  made  a  prima 
fade  case  of  negligence  against  the  defend- 
ant lu  that  its  servants  failed  to  stop  the 
car  at  Garrison  avenue,  in  compliance  with 
plaintiff's  timely  signal  therefor,  given  in  the 
manner  and  by  the  means  provided  by-  the 
defendant  for  that  purpose,  and  the  only 
question  presented  by  the  record  is,  was  such 
negligence  the  proximate  cause  of  tbe  In- 
juries for  which  she  seeks  to  recover  dam- 
ages in  this  action?  The  learned  counsel 
for  tbe  plaintiff  contend  that  it  should  be  so 
held,  and  dte  many  cases  In  support  of  this 
contention.  We  have  carefidly  examined  all 
of  these  cases,  and  find  that  each  of  them  Is 
easily  distinguishable  from  this  case,  and 
have  found  none  In  which  a  defendant  has 
been  held  liable  In  circumstances  like  those 
of  the  case  in  liand.  As  was  said  by  Mr. 
Justice  Miller  in  Insurance  Co.  v.  Tweed,  7 
Wall,  44,  Joe  clt.  52,  10  L.  Ed.  65:  "It  would 
be  an  unprofitable  labor  to  enter  into  an  ex- 
amination of  these  cases.  If  we  could  de- 
duce from  them  tbe  beat  possible  expression 
of  the  rule.  It  would  remain,  after  all,  to  d&< 
dde  each  case  largely  upon  the  special  facts 
belonging  to  it  and  often  upon  the  very 
nicest  discriminations."  In  the  opinion  of 
Ur;  Justice  Strong  In  Milwaukee,  etc,  Bai»- 
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way  Oo.  T.  Kellogg,  M  U.  8.  460,  loc.  tAt. 
47S.  24  L.  Ed.  206.  xaxy  be  found  perhaps 
as  brief,  and  yet  as  eomprebenslTe,  an  ex- 
pression of  tbe  rule  as  can  well  be  given. 
Tbe  learned  jnsUce  there  says:  The  ques- 
tion always  to,  -wm  there  an  unbroken  con- 
nection between  the  wrongful  act  and  the 
Injury— a  contlniious  operation?  Did  the 
facts  constitute  a  contlnuons  succession  of 
events,  so  linked  together  as  to  make  a  nat- 
ural whole,  or  was  there  some  new  and  in- 
dependent cause  Intervening  between  the 
wrong  and  the  Injury?  It  Is  admitted  that 
tbe  rule  Is  difficult  of  application.  But  It  Is 
generally  held  that;  in  oidw  to  warrant  a 
finding  that  negligence,  or  an  act  not  unount- 
Ing  to  mnton  wrong,  Is  the  proximate  cause 
of  tbe  injury.  It  must  appear  that  the  Injury 
was  tbe  natural  and  probable  consequence 
of  tbe  negligence  or  wroivful  act,  and  that 
It  oOi^t  to  have  been  foreseen  In  ttie  Ught 
of  tbe  attraiding  drcumstances."  There  was 
no  wanton  wrong  In  this  case.  The  n^U- 
gence  consisted  simply  In  a  failure  to  stop 
the  car,  in  obedience  to  the  {daintUTa  tignal, 
at  tbe  crossing  nearest  to  her  residence,  in 
consequence  of  which  she  was  carried  to  the 
next  crossing,  one  block  further  west,  where, 
of  her  own  volition,  she  left  the  car  in  safety. 
This  was  the  negligence  and  the  immediate 
and  proximate  consequence  thereof.  The 
plaintiff,  after  safely  allj^tlng  at  Gbe  cross- 
ing, in  returning  to  the  crossing  at  which 
she  intended  to  alight,  fM  on  the  sidewalk 
leading  from  the  one  to  the  other.  The  in- 
Jury  die  received  was  tbe  result  of  such 
falL  The  evidence  tended  to  prove  tiiat  tbe 
immediate  cause  of  her  ftiU  was  the  slippery 
condition  of  the  sidewalk,  and  ^t  condition 
may  be  said  to  have  been  tlw  proximate 
cause  <tf  her  iQjary,  and  thus  the  causal  con- 
nection between  the  negligence  complained  of 
and  fhe  Injury  received  was  broken  by  the 
independent  and  voluntary  act  of  tbe  plaiiH 
tiff  !ti  leaving  thB  car  at  the  crossing  one 
block  west  of  tbe  crossing  wfa«re  she  in- 
tended to  alight  Bven  if  we  can  go  back 
of  the  slippery  condition  of  the  sidewalk, 
which  was  the  Immediate  cause  of  tbe  In- 
Jury,  to  that  voluntary  act  of  tbe  plaintiff 
must  tbe  injury  be  attrlbnted,  unless  such 
act  and  tbe  injury  resnttliv  therefrom  were 
tbe  protnUe  consequence  oi  the  negligent  act 
of  tbe  defoidant,  and  ought  to  have  been 
foresee  by  its  servants  lo  tbe  light  of  tbe 
attending  circumstances.  It  may  be  conced- 
ed that  the  act  of  tbe  plaintiff  In  getting  off 
at  the  next  crossing,  and  in  rotnmlng  by 
the  sidewalk  towards  the  cro^ng  wUcb  bsd 
been  paseed,  were  probable  consequences  of 
the  negligeace  of  defendant  in  falling  to 
stop  the  car  at  tbe  crossing  for  which  she 
signaled,  whlcb  oi^t  to  have  been  foreseen. 
But  It  does  not  at  all  follow  that  the  acci- 
dent which  befell  the  t>l&intlff  was  one 
whlcb,  in  the  Ugbt  of  tbe  attending  drcum- 
stances, ought  to  have  been  foreseen  by  de- 
fendant'a  aervants  as  tbe  probable  cona» 


quence  of  plaintiff's  walking  thereon  with 
due  and  proper  care.  Bndi  accident  was  not 
tbe  natural  and  usual  sequence  of  such  a 
wajk  under  such  drcumatancea.  Tbe  nat- 
ural and  usual  sequence  of  tbe  walk  of  an 
ordinarily  prudent  adult  person  in  perfect 
health  and  of  a  robust  constitution  as  plain- 
tiff was,  whether  that  walk  be  long  or  short, 
whether  by  day  or  nli^t,  whether  in  weatb- 
et  cold  or  hot;  mt  tiie  improved  sidewalks  of 
a  dty  in  good  repair,  in  its  much  traveled 
thoroughfare  as  this  sidewalk  was.  Is  that 
such  persons  safdy  arrive  at  their  destina- 
tions. Persons  sometimes  tell  on  these  side- 
walks and  are  hijnre^  but  tiiese  are  mnunal 
and  extraordinary  occurrences  not  to  be  ex- 
pected or  foreseen.  If  tiie  sidewalk  is  de* 
fecUve,  so  as  not  to  be  reasonably  safe, 
by  which  a  pedestrian  tboeon  in  the  ex^cdse 
ot  due  care  is  injured,  tiie  cHy  Is  llaUe  for 
damages.  If  he  Is  b]jured  by  obatmctions 
or  dangers  created  tberein  by  another,  such 
other  pttSon  Is  liable  tberofor,  and  the  dty 
may  becrane  so.  But  in  ndther  event  is  the 
pedestrian  thereon,  or  he  who  may  have 
caused  him  to  become  such.  In  fault.  The 
defendant  in  Cbis  case  was  charged  with  no 
other  or  different  duty  in  regard  to  the  side- 
walk in  question  than  was  the  plaintiff  ber* 
self.  The  tact  that  by  reason  of  cUmatie 
conditions,  or  other  natural  causes,  Oie  dde- 
walk  may  have  been  In  less  safe  condition 
tluu  usual.  In  no  way  changes  the  retire 
rights,  duties,  or  obligations  of  the  parties. 
Such  conditions  only  impose  tbe  necessity  of 
being  more  cautious  when  walking  thereon. 
Pedestrians  exercising  due  care  sometimea 
fail  and  are  Injured  wUle  walking  on  the 
public  sidewalks  under  such  eondlttona,  but 
such  occurrences  are  unusual  and  extraor- 
dinary, and  not  to  be  antidpated  or  foreseen. 
For  sui^rt  of  their  contention  plaintiff's 
counsel  seem  to  rely  more  upon  the  diets 
contained  in  some  of  the  opinions  in  the 
cases  dted  than  upon  tbe  facts  In  Judgment 
in  those  cases.  Host  of  them  are  steam  rail- 
road cases.  In  which,  in  violation  of  tbe  cai^ 
Tier's  contract,  tbe  passenger  was  put  off  the 
car  on  the  carrier's  track  in  a  dangenua 
situation,  from  whldi  his  injuries  dlrectiy 
resulted,  or  at  a  distance  from  hla  destina- 
tion, which  he  could  only  leach  bj  pursuance 
of  a  dangerous  way  on  or  along  Ite  tratte 
and  In  which  was  located  a  peril  known  to 
tbe  carrier,  and  which  tbe  passengv  must 
encounter,  and  from  which  his  injuries  re- 
sulted. We  And  no  difficulty  in  differentiat- 
ing the  case  In  band  from  all  the  cases  dted 
on  tbe  facts  In  each,  and  only  In  tbe  Cscu 
in  each  case  can  the  dicta  In  each  be  taOj 
appreciated  and  rightly  ondaetood.  We 
liave  nelthw  time  nor  space  for  an  adequate 
review  of  all  those  cases,  nor  do  we  deem  it 
necessary,  since  no  bett^  rule  could  be  de- 
duced therefrom  on  the  vexed  question  of 
proximate  eause,  as  applicable  to  tbe  facte 
in  tlds  case,  than  that  already  MA  down, 
and  under  which  It  serans  evident  tiiat  the 
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defendftn^a  negUsence  waa  not  the  prozl- 
■Mte  oavw  at  the  plalntUTa  Injury. 

The  judgment  of  the  tiraolt  court  ia  af- 
flnned.  All  concur. 


HAI.L  T.  SMALL. 
(Sapreme  Oonrt  of  Miasonrl,  Dirldon  No.  1. 
Dee.  2S,  1900.) 

DEBDS— RBSBRTATIONa  —  COHTBMPORAMBODfl 
PABOX«  AORBBIiaNT  —  PROOF  —  STATnTB  OF 
FRAUDS— IMFUKD  TRUSTS— BJECTUBNT—NA- 
TDR&  OF  ACl'ION— DISCHAROB  OF  JDBT— 
HARMLESS  ERROR. 

1.  Where  a  deed  recited  that  it  waa  giTUi  hi 
coaaldetatUHi  that  the  grantee  vould  care  for 
and  snMNut  the  grantor  duriog  Iter  natural 
life  and  for  $1,  and  the  graator  therein  ex- 
presslj  reserved  to  herself  a  life  estate  In  the 
premises,  parol  evidence  was  inadmissible  to 
establish  a  eoDtemporaneoiu  oral  agreement  by 
wbich  the  grsDtee  e  estate  was  increased  to  a 
fee,  aDd  that  the  reservation  of  the  life  estate 
was  intended  solely  aa  secori^  that  the  gran- 
tee would  perform  his  part  of  the  agreement, 
such  parol  agieem^t  being  within  the  statute 
of  fraoda. 

2.  Where  a  deed  reserved  a  life  estate  to  the 
rrantor,  and  in  an  action  to  eject  the  grantee 
dortng  the  granttH-'s  life  the  grantee  alleged  an 
express  parol  agreement  that  snch  reservation 
was  to  be  solely  as  security  for  his  support  of 
the  grantor  during  hw  life,  such  agreement 
could  not  he  enforced  aa  an  Implied  or  result- 
ing trust, 

3.  Where  an  answer  stated  no  defense  what* 
ever,  the  court  iat>perly  excluded  evidwice  of- 
fered in  support  thereof. 

4.  Where,  in  ejectment,  defendant  filed  an 
■DBwer  attempting  to  set  op  an  eqaitable  de- 
feoBe,  but  not  aa  a  cross-bill,  and  aid  not  nnk 
sfflrmative  relief,  it  was  error  for  the  court  to 
disrharge  the  jury  on  the  ground  that  the  case 
was  one  in  equity,  and  not  at  law. 

5.  Under  Etev.  St.  1888,  |  865,  prohibiting  the 
reversal  of  judgments  on  appeal  for  technical 
errors  not  affecung  the  result,  where  tKe  judg- 
ment is  for  the  right  party,  where  in  ejectment 
the  court  correctly  found  for  plaintiff,  its  error 
in  discharging  the  jur^  on  the  ground  that  the 
case  was  one  in  equity  by  reason  of  an  at' 
tempted  equitable  defense  set  up  in  the  an- 
swer which  in  fact  was  insufBcIent  was  harm- 
less. 

Appeal  from  Oircult  Court,  Clintcm  County; 
A.  D.  Barnes,  Jndge. 

Action  by  Sally  Hall  against  Olande  H. 
Small.  From  a  judgmoit  In  favor  of  plaln- 
tlfl,  defendant  appeals.  Afflrmed. 

B,  C  Hall,  for  appellant  W.  S.  Hemdon, 
tbr  respondent 

UAB8HALL,J.  This  IS  an  action  In  ejec^ 
ment  for  26  acres  of  land  In  Clinton  county. 
The  petition  is  in  the  usual  form.  The  an- 
iwer  is,  first,  a  general  denial,  and,  second, 
a  special  plea  to  the  effect  that  on  November 
13,  1898.  the  plaintiff  deeded  the  land  to  the 
defendant  for  a  consideration  stated  in  the 
deed  to  be  "that  the  grantee  care  for  and 
lupport  Om  grantor  during  her  natural  life 
and  one  dollar";  that  there  was  a  prior  and 
contemporaneons  agreement  between  the  par- 
ties that  tiie  defendant  was  to  have  the 
land,  and  in  consideration  thereof  was  to 
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suiipart  the  plainttfl  during  her  natural  Ufe, 
and  that,  to  secure  the  faithful  performance 
of  bis  agreement  so  to  do,  It  was  ajpreed  that 
the  deed  should  contain  the  following  clause: 
"The  grantor  herein  expreasty  reaerres  to 
bwself  a  life  estate  in  said  premises  for  and 
during  tier  natural  life,"  and  that  snch  clause 
was  put  into  said  deed  by  the  direction  ot 
both  the  plaintiff-  and  defendant  for  the  sole 
purpose  of  securing  defendant's  compliance 
with  said  agreement  to  support  the  plaintiff; 
ttULt  defendant  altered  into  p(M»esslon  under 
esid  deed,  made  Taluabte  Improvementa  on 
the  laud,  and  has  evtae  since  supported  the 
plaintiff,  and  that  she  still  resides  with  lilm, 
and  is  enjoying  "the  fruits  of  the  contract"; 
aad  defendant  offers  to  continue  to  perform 
the  cfHitract.  and  therefore  asks  that  the 
trust  be  declared,  and  that  judgment  be  en- 
tered tn  bis  favor.  The  reply  Is  a  general 
denUi,  with  a  special  plea  that,  if  any  such 
contract  or  agreement  as  is  pleaded  was 
made,  it  is  Toid  under  sections  &416  and  S418, 
Rev.  St.  1888.  The  case  came  on  for  trial  be- 
fore a  jury  in  the  drenlt  court  The  plaintiff 
proved  the  rental  value  of  the  land,  and  ot- 
tered a  notice  swved  on  defendant  on  De- 
cember 22,  1800.  to  Quit  on  March  1,  1801. 
and  then  rested.  The  defendant  then  intro- 
duced evidence  showing  that  he  Is  the  neph- 
ew, by  marriage,  of  the  plaintiff:  that  he  la 
In  possession  of  the  land  under  tbe  deed; 
and  that  tbe  plsintiff  has  resided  with  him 
ever  since  the  deed  was  made,  end  still  re- 
sides with  blm,  and  that  he  has  supported 
her,  and.  If  allowed  to  keep  the  land,  is 
willing  to  continue  to  support  her  during  her 
natural  life.  The  defendant  also  offered  evi- 
dence tending  to  support  the  agreement 
pleaded  in  the  answer,  and  npou  objection 
the  plaintiff  the  court  excluded  it  The 
court  then  declared  the  case  to  be  one  in  eq- 
uity, discharged  tbe  jury,  refused  defendant's 
Instructions,  which  declared  tbe  agreement 
pleaded  to  be  valid,  and  entered  Judgment 
for  the  plaintiff,  and  the  defendant  appealed. 

1.  The  property  belonged  to  the  plainUfC. 
She  conveyed  it  to  the  defendant,  the  con- 
sideration being  tbat  be  should  support  her 
for  Ufe.  By  the  terms  of  the  deed  she  re- 
served to  herself  a  life  estate.  Upon  the  face 
of  the  deed,  therefore,  the  plaintiff  reserved 
a  life  estate  In  the  land,  and  the  defendant 
became  vested  with  a  remainder  in  fee,  the 
consideration  tat  which  was  Uiat  he  should 
suppcnt  bw  for  life.  Now  tbe  defendant  at- 
tempts to  enlarge  bis  remainder  into  a  fec- 
slmple  absolute,  and  to  destroy  the  plaintiff's 
life  estate,  by  shoiring  that  there  was  a  prior 
and  contemporaneous  oral  agreement  be- 
tween them  that  he  should  have  a  present 
absolute  estate  in  the  land,  and  that  she  was 
to  have  no  estate  in  the  land,  and  that  the 
clause  in  tiie  deed  reserving  a  Ufe  estate  to 
the  plaintiff  did  not  mean  wbat  it  said,  but 
that  it  was  iotended  solely  as  a  security  that 
the  plaintiff  would  perform  his  part  of  the 
agreement.   Tbe  statute  of  frauds  (section 
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8416,  Bev.  Bt  1806)  wu  Intended  to  prevent 
nactl7  •wta.t  the  defendant  ee^ks  to  dp  In 
this  case.  It  proTldes  that  express  trusts 
slmll  be  TOtd  vnlesa  evidenced  by  a  written 
Instmment.  It  vll]  be  observed  tbat  tbe  de- 
fendant does  not  all<^  or  prove  that  ttawe 
was  any  mistake  In  tbe  drawing  of  ttie  deed, 
nor  does  he  ask  to  have  tbe  deed  reformed. 
On  tbe  contrary,  be  distinctly  avers  tbat  the 
clause  reserving  tbe  Ufe  estate  to  tbe  plain- 
tiff was  Inserted  In  tbe  deed  by  the  direction 
of  both  the  plaintiff  and  the  defendant  He 
seeks,  however,  to  vary  a  written  Instrument 
by  parol  evidence  showing  a  prior  and  con- 
temporaneous oral  agre«nent  wblcb  to  alto- 
gether different  from  the  written  Instrument. 
Tbe  law  bas  always  been  that  parol  evidence 
is  imidmlsBlble  for  such  a  purpose.  Jones  v. 
Sbepley.  00  Ho.,  loc.  dt  SIB,  2  S.  W.  400; 
Harding  v.  Wright,  119  Ma.  toe.  dt  a  24  8. 
W.  211;  Rogi»8  V.  Ramey,  137  Mo.,  loc.  dt. 
6D7,  608,  89  8.  W.  66.  The  fact  tbat  parol 
evidence  Is  admissible  under  a  bill  to  redeem 
to  show  that  a  deed  absolute  on  its  face  was 
intended  as  a  mortgage  Is  not  at  all  applica- 
ble to  cases  like  this.  Bogers  v.  Vtamey,  137 
Ho.,  loc.  dt  609,  89  8.  W.  66.  Of  course, 
courts  of  equity  will  CfHrect  a  deed  where 
mutual  mistake  or  fraud  Is  shown;  but  even 
In  such  cases  the  evidence  must  b%  clear,  co- 
gent, and  convincing.  Parker  Vanbooser. 
142  Mo.  621,  44  8.  W.  72a 

The  plaintiff,  however,  contends  that  tiie 
cate  Is  one  of  Implied  or  resulting  trust, 
whidi  Is  not  within  the  statute  of  frauds. 
This  contention  is  evidently  a  miaapprehen- 
sion.  Tbe  answer  sets  up  an  express  agree- 
m&A.  It  states  no  facts  from  which  the  law 
would  imply  a  trust  and  there  is  nothing  of 
a  resulting  tmst  In  the  case.  Tbe  fact  tliat 
there  was  an  oral  agreemoit  made  by  tbe  de- 
fendant to  support  tbe  plaintiff  for  life  might 
afford  a  basis  for  the  law  to  Imply  a  prom- 
ise of  the  plaintiff  to  pay  a  reasonable  sum 
ther^r,  but  it  would  affwd  no  foundation 
for  a  court  to  imply  that  a  deed  from  the 
plaintiff  to  the  defendant,  with  a  reservation 
of  a  life  estate  in  the  plaintiff,  was  a  deed  to 
tiie  defendant  of  the  land  In  trust  for  the  de- 
fendant upon  eolidltlon  that  be  support  the 
plaintiff  for  life.  Implied  trusts  bare  taken 
a  wide  range,  but  never  so  broad  as  this,  15 
Am.  &  Eng.  Enc.  Ijiw  (2d  Ed.)  p.  1123.  The 
answer  stated  no  defense  -whatever,  and  tlie 
court  properly  excluded  the  evidence  offered 
In  support  of  the  answer.  The  court  erred, 
however,  In  holding  that  the  case  was  one  in 
equity  and  in  discharging  the  Jury.  The  pe- 
tition stated  a  cause  of  action  in  ejectment 
The  answer  attempted  to  set  up  an  equitable 
defense,  but  It  was  not  a  cross-bill  In  equity 
asking  affirmative  relief.  Tbe  case  remained, 
therefore,  an  BCtI(m  at  law.  But  that  ruling 
of  tbe  court  does  not  constitute  reyerstbte  er- 
ror MnAee  tbe  statute  (section  865,  Rev.  St 
1899),  for,  no  defense  being  pleaded  or  prov- 
ed, the  plaintiff  was  entitled,  upon  the  plead- 
ings, to  a  peremptory  instruction  to  the  jury 


to  find  for  her,  and  the  Judgment  !■  ttiere- 
fore  for  the  right  party,  and  tbwtCm  tt  la 
affirmed.  AH  concur. 


BIBB  V.  ST.  LOUIS  TRAIfBIT  GO. 

(Sqpreme  Ooort  of  Missouri.  Divisloai  Now  1. 

Nov.  26,  1803.) 

STRBBr  RAILROADS— GBOSSUraS—INJDRIE:S  TO 
PEDESTRIANS— CONTRIBUTORY  NBOLXOENCE 
—HUMANITARIAN  DOCTRINE  —  TRIAL  —  WIT- 
NESSES—EXAMINATION  —  FACTS  PBBVIOUSLT 
TESTIFIED  TO. 

1.  Where,  in  an  action  against  a  street  rail- 
way company  for  the  death  of  a  pedestrian  at 
a  street  crossing  certain  witnesses  not  only  tes- 
tified that  the  motonnan  could  see  the  deceased, 
but  also  testiiied  to  all  tbe  physical  facts  neces- 
sary to  determine  hofr  far  the  motorman  coaki 
have  seen  him,  and  were  permitted  to  make  all 
the  corrections  they  desired  in  tbeir  testimony, 
it  was  not  error  for  the  court  to  refuse  to  per- 
mit plaintiff's  counsel  to  again  asll  tbe  witness- 
es concerning  such  facts. 

2.  Where  plalntififa  decedent  could  have  seen 
an  approaching  street  car,  by  which  he  wat 
killeif  at  a  street  crossing,  at  all  times  aftei 
starting  to  cross  the  street,  but  attempted  to 
cross  in  front  of  tbe  car  without  looking  or 
paying  any  attention  thereto,  be  was  guilty  «f 
such  contributory  negligence  as  precluded  re- 
covew. 

S.  Where  tbe  negligence  of  plaintiff's  dece- 
dent, who  was  killed  by  a  street  car  at  a  cross- 
ing, was  not  only  concurrent  with  tbat  of  the 
motorman,  but  was  contemporaueooa  and  co- 
incident with  his  injury,  no  recovoy  could  be 
had  under  the  humanitarian  doctrine. 

Appeal  from  St  Louis  Gbrcuit  Court:  D.  D. 
IPisber,  Judge. 

Action  by  Pauline  Rles,  by  her  gnardlsn. 
Cbrlstopher  Baag,  against  the  St  Uouls 
Transit  Company.  From  a  Judgment  In  fa- 
vor of  defendant  plaintiff  appeals.  Affirm- 
ed. 

A.  B.  Taylor  end  A.  L.  Hlrscb,  for  appel- 
lant Boyle,  Priest  &  Lehmann  and  Geo.  W. 
Easley,  for  re^>ondent 

BRACB,  P.  J.  This  Is  an  action  for  the 
recovery  of  damages  for  tbe  death  of  Joseph 
Rles,  bnsbaud  of  tbe  plaintiff,  which  it  is 
alleged  was  caused  by  tbe  negligence  of  the 
defendant  in  operating  one  of  its  cars  going 
north  on  Seventh  street  Tbe  petition  char- 
ges that  said  Rles  was  on  the  30tb  of  Marcb. 
A.  D.  1900,  struck,  run  over,  and  killed  by 
said  car  through  the  negligence  of  tbe  de- 
fendant's servant  or  agent  in  charge  of  the 
operation  of  said  car,  "In  this:  that  be  fail- 
ed to  sotmd  the  gong  or  bell  upon  said  car, 
or  to  warn  said  Joseph  Rles  of  Its  approach, 
or  to  stop  said  car,  or  to  operate  tbe  fender 
of  said  car  so  as  not  to  run  over  blm,  but 
Instead  of  so  doing  carelessly  and  negligent- 
ly caused  and  sufFered  said  car  to  run  upon 
and  over  him,  thereby  causing  bis  death: 
that  said  car  was  at  the  time,  or  Immediate- 
ly before  It  struck  said  Joseph  Blea  as  afore- 
said, running  at  an  unlawful  rate  of  speed; 
that  said  defendant  was  nef^gent  in  tbst 
the  track  was  In  defective  condition,  and  It 
carelessly  permitted  it  to  remain  ■o.'*  Hie 
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azwvw  was  a  general  denial  and  a  plea  ctf 
contrlbntory  negligence.  No  evidence  was 
Introduced  tending  to  prove  that  the  track 
waa  In  a  defective  condition,  that  the  car 
waa  nmnlng  at  an  unlawful  rate  of  speed, 
or  that  the  fender  was  uot  operated  proper- 
ly. In  support  of  tbe  other  allegations  of 
negligence,  two  witnesses  (Llzale  Reltv  and 
Tlieresa  Lanbershelmn)  who  claimed  to  have 
seen  the  accident  and  one  witness  (H.  O. 
Montgomery)  wbo  teetifled  as  to  ttae  distance 
within  wblcli  a  car  could  be  stopped  at  the 
place  of  the  accident  were  tntrodnced.  At 
the  coDcInsiott  of  the  plalntUTs  evidence  the 
defendant  demurred  thereto.  Tbe  demur- 
rer was  sustained.  The  itlaintUE  took  a  non- 
suit with  leave,  in  due  time  filed  motion  to 
set  tbe  same  aside,  which  being  OTerroled, 
the  plaintiff  appealed. 

The  errors  assigned  for  reversal  are  the 
sustaining  the  demurrer  to  the  evidence,  tiie 
refusal  of  the  court  to  permit  the  wttnesses 
Relter  and  Laubersbelmer  to  ej^ress  an 
opinion  as  to  how  far  tbe  motorman  could 
have  seen  ahead,  and  to  permit  these  wit- 
nesses to  straighten  out  their  testimony  and 
clear  the  confusion  caused  by  their  not  un- 
derstanding the  questions  put  counsel  for 
defendants.  As  to  tbe  two  last  assignments, 
it  is  only  ueceasar;  to  say  that  these  wit- 
nesses not  only  testified  that  the  motorman 
could  see  the  deceased,  but  to  all  the  phys- 
ical tects  necessary  to  det^mlne  bow  far  he 
could  have  seen  him,  and  were  permitted  to 
make  aU  the  corrections  they  desired  in 
their  testimony.  Tbe  only  basis  for  this  last 
assignment  Is  that  the  court  would  not  per- 
mit counsel  to  go  with  them  again  over  the 
same  ground  that  they  had  already  been 
over  three  or  four  times.  The  only  real 
question  in  the  case  is  whether  tbe  court 
committed  error  in  sustaining  the  demmrer 
to  the  evidence.  The  accident  happened  at 
the  Intersection  of  Seventh  and  Pestalozzt 
streets,  in  the  city  of  St  Louis,  on  March  30, 
1900,  about  20  minutes  after  8  o'clock  p.  m. 
Seventh  street  runs  north  and  south,  and 
Pestalozzl  street  east  and  west,  crossing 
each  other  at  right  angles.  The  defendant 
street  railway  Is  located  on  Seventh  street. 
It  is  a  double-track  railway,  the  cars  running 
north  on  the  east  track  and  south  on  the  west 
track.  The  deceased  was  struck  and  killed 
by  one  of  defendant's  cars  running  north  on 
the  east  track,  on  or  near  the  north  cross- 
walk leading  across  Seventh  street  from  the 
northwest  to  the  northeast  corner  of  said 
streets.  The  circumstances  of  tbe  accident 
must  be  gleaned  as  well  as  may  be  from  the 
vague,  confused,  fnconslstent,  and  unsatis- 
factory evidence  of  the  two  wltoesses  afore- 
said, who  claim  that  they  witnessed  it 
The  substance  of  their  testimony  seems  to  be 
about  as  follows:  That  on  the  night  and  at 
the  hour  aforesaid  they  were  walking  on 
the  east  aids  of  Seventh  street  south  to- 
wards PestalosKl  street:  that  when  they  got 
within  tbe  distance  of  four  honsesi  or  about 


80  feet,  from  the  northeast  comer  of  these 
streets,  tbey  saw  tbe  car  approaching  from 
the  south,  a  short  distance  south  of  the 
south  crosswalk,  and  at  the  same  time  saw 
deceased  coming,  out  of  a  saloon  on  tbe 
northwest  comer,  and  going  to  the  north 
crosswalk  over  Seventh  street  In  the  next 
view  of  the  car  and  the  deceased  that  we  get 
In  this  evidence  the  deceased,  having  passed 
over  the  pavement  from  tbe  saloon  to  the 
north  crosswalk,  over  the  space  between  the 
cm-b  and' the  west  track,  over  the  space  be- 
tween tbe  rails  of  that  track,  is  seen  stand- 
ing on  the  crosswalk  In  tbe  space  between 
tbe  west  and  east  track,  looking  back  to  the 
west,  and  whistling  to  his  little  dog,  which 
was  on  the  pavement  in  front  of  the  saloon; 
and  tbe  car,  In  the  meantime  having  passed 
over  the  south  crosswalk  and  some  distance 
over  the  space  between  the  two  crosswalks, 
is  seen  approaching,  and  near  tbe  north 
crosswalk.  There  Is  no  evidence  tending  to 
prove  that  while  he  was  in  this  position  be 
was  in  any  danger  from  the  approaching 
car.  In  the  next  and  last  view  given  by 
these  witnesses  the  deceased  is  seen  moving 
from  his  last  position  on  the  crosswalk  be- 
tween the  tracks  towards  ttae  east  track, 
and  in  doing  so  Is  struck  by  the  fender  of 
the  car.  It  further  appears  from  the  evi- 
dence of  these  witnesses  that  the  headlight 
on  the  dashboard  In  front  of  the  car  was 
shining  brightly:  that  they  heard  no  bell 
rung,  gong  sounded,  or  other  warning  given 
as  the  car  approached  the  north  crosswalk; 
that  the  motorman  was  looking  west,  and 
they  saw  no  effort  made  to  stop  the  car  be- 
fore the  deceased  was  struck;  that  although 
it  was  a  dark  night,  and  there  were  no  street 
lights  In  that  locality,  yet  there  was  light 
enough  from  the  headlight  and  from  the 
lights  in  neighboring  stores  and  houses  for 
them  to  see  what  transpired,  and  their  evi- 
dence tended  to  prove  that  the  motorman 
could  have  seen  the  deceased,  and  the  deceas 
ed  could  both  have  seen  and  heard  the  car,  at 
any  time  after  the  deceased  entered  upon  the 
crosswalk.  The  evidence  of  the  only  other 
witness  for  the  plaintiff  tended  to  prove 
that  the  car  going  at  tbe  rate  of  8  miles  an 
hour  could  have  been  stopped  at  that  place, 
with  the  reverse,  in  about  80,  and  with  the 
brake  in  about  45,  feet 

The  demurrer  to  the  evidence  was  proper- 
ly sustained.  While  the  evidence  for  the 
plaintiff  tended  to  prove  that  the  defendant's 
motorman  was  negligent  In  falling  to  give 
proper  warning  and  to  keep  a  proper  look- 
out on  approaching  the  crosswalk,  it  also 
showed  at  tbe  same  time  that  tbe  deceased, 
at  any  time  after  he  came  out  of  the  sa- 
loon, could  have  both  seen  and  heard  the 
approaching  car,  and  yet  without  looking  or 
listening  or  paying  any  attention  whatever 
to  the  approaching  car,  he  attempted  to  cross 
Its  track  In  front  of  the  car.  and  by  It  was 
immediately  struck  and  killed  In  the  at- 
tempt His  death  was  tbe  Immediate  result 
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of  hlB  own  negUgence^  to  which  the  negli- 
gence of  tiie  defendanf  ■  Berranti  could  have 
been  no  more  than  contrlbatory.  Bla  ne^ 
gonce  was  not  <nil7  concurrent  with  that  of 
the  defendant's  servant  but  cotemp<mneoua 
and  coincident  with  his  Injury,  and  there  la 
no  room  In  the  case  for  the  interposition  of 
the  humanitarian  doctrine  Invoked.  The  mo- 
torman  was  under  no  obligatl«i  to  stop  tala 
car  while  the  deceased  was  standing  In  a 
place  of  aafe^  between  the  tnusks  with  hla 
back  to  tile  track  on  whi<di  the'  car  was 
moving,  whistling  up  his  dog;  and  the  mo- 
torman  could  not  hare  stopped  it  in  the  time 
that  intorened  between  the  time  when  he 
left  that  poettion  and  the  thne  when  he  was 
struck. 

The  Judgment  ot  the  drcnit  court  Is  af- 
firmed. All  concur. 


PBOK  T.  ST.  LOtJIS  TRANSIT  00. 

(Sapreme  Court  of  MIsBouri.  Division  No.  1. 

Nov.  25,  1903.) 

CARRIERS    OF    PASSENGERS  —  INJURT  —  EVI- 
DBNCB-^DRDBH  OF  FROOF-^STRUOTIONS. 

1.  An  inatmction  that  the  negUaence  charged 
is  that  the  condactor  of  def  aidaat^s  car  stopped 
it  to  permit  plaintiff  to  aliglit,  and  wiiile  sbe 
was  alighting  suddenly  started  it,  throwing  ber 
down  and  iDjurioK  htf,  Is  not  objectionable  as 
plsclog  stress  on  the  stopping  the  car  as  part 
of  the  act  of  negligence. 

2.  A  charge  in  an  action  against  a  street  rail- 
wny  company  for  negligence,  setting  oat  plain- 
tiffs theory,  and  stating  that  the  burden  is  on 
plaintiff  as  to  the  act  of  negligence  "through- 
uut  the  case,"  is  not  objectionable  as  requiring 
the  plaintiff  to  prove  herself  Iree  fi-om  con- 
tribatory  negligence,  where  no  reference  la 
made  to  that. 

■  3.  The  borden  is  not  shifted  from  a  passen- 
ger on  proof  of  her  injury  in  alighting  from  a 
street  car  so  as  to  require  an  explanation  from 
the  company,  but  sbe  must  also  prove  that  the 
accident  occurred  through  the  company's  fault. 

4.  Where  a  street  car  company  was  entitled 
to  an  instructioo  that  it  was  not  guilty  of  neg- 
ligence unless  a  car  had  "stopped"  when  a 
passenger  attem^ed  to  allgbt,  the  use  of  the 
term  "stopped  still"  was  no  abuse  of  the  ri^ht. 

5.  Where  a  passenger,  in  her  petition  against 
a  street  railway  company,  alleged,  and  ber  evi- 
dence tended  to  prove,  and  ber  reqnests  for  in- 
Btnictions  aHsnmed,  tiiat  the  car  bad  stopped 
when  sbe  attempted  to  alight  therefrom  and 
was  injured,  she  cannot  complain  of  instruc- 
tions, on  defendant's  request,  that,  If  the  In- 
juries were  caused  by  her  leaving  the  car  be- 
fore it  had  stopped,  or  If  she  got  oft  the  car 
while  it  was  yet  moving,  the  company  is  not 
liable. 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; Jdo.  W.  McElhinney,  Judge. 

Action  by  Alice  H.  Peck  against  the  St. 
Louis  Transit  Company.  From  a  Judgment 
in  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Ollliam  ft  Smith,  for  aivellanl  Qeo.  W. 
Basler  and  BoyJe.  Priest  &  liOhmann,  for  re- 
spondent 

VAIXIANT,  J,  Plaintiff  waa  a  passenger 
on  one  of  defendant's  street  cars,  and  In 

f  S.  Sm  Carrim,  vol.  I,  Cant  Dlt.  H  1281;  UK 


attempting  to  alight  tberefiom  fell  In  the 
street  and  received  injuries.  She  said  In  her 
petition  that  the  car  had  stopped  for  the  pur- 
pose of  allowing  Iw  to  alight,  and  that  wUle 
she  was  in  the  act  of  alighting  the  defend- 
ant carelessly  and  negligently  suddenly  start- 
ed said  car,  throwing  her  to  the  ground  in  a 
violent  manner.  That  la  the  only  act  of 
negligence  charged.  The  answer  waa  a  gen- 
eral denial  and  a  plea  of  contributory  n^li- 
genee.  The  evldenoe  for  the  plaintiff  tended 
to  snataln  the  alli^ttons  of  her  petition; 
that,  for  the  defoidant  tuided  to  prove  that 
the  car  had  not  stopped,  but  waa  slowing 
down  to  atop,  and  that  the  plaintiff  attraipt- 
ed  to  Bt^  off  facing  the  rear  while  the  car 
waa  atill  movliw,  and  In  doing  so  felL  At 
the  request  of  the  plaintiff  the  court  Instruct- 
ed the  jury  that  If  the  car  was  stepped,  in 
compliance  witii  her  signal,  to  enable  her  to 
alight,  and  If  while  she  was  in  the  act  of  step- 
ping from  the  car  it  anddoily  started  for^ 
ward,  and  she  waa  thereby  thrown  to  the 
ground,  and  if  by  the  ezerdse  oi  a  Tecy  high 
degree  of  care  the  defendant's  sorants  could 
have  prevented  the  car  from  so  startlns,  and 
if  she  was  herself  exerdaing  ordinary  care  in 
80  attempting  to  alight,  she  was  entitled  to 
recover;  and,  further,  that.  If  the  car  came 
to  a  stop  to  allow  her  to  alight  It  waa  the 
duty  of  the  conductor  to  have  held  it  station- 
ary until  she  bad  alighted,  If  by  the  exercise 
of  a  very  high  degree  of  care  he  could  have 
done  so.  .  For  the  defendant  the  court  gave 
the  following  Instructions:  "(1)  The  action- 
able negligence  charged  In  platntitTs  petition 
Is  that  the  conductor  of  defendant's  car,  upon- 
which  plaintiff  was  a  passeoger,  caused  the 
car  to  stop  on  the  south  side  of  Laclede  ave- 
nue, on  Grand,  for  the  purpose  of  permitting 
plaintiff  to  alight  therefrom,  and  that  while 
plaintiff  was  in  the  act  of  alighting  the  de- 
fendant carelessly  and  n^llgently  suddenly 
started  said  car,  whereby  plaintiff  was 
thrown  to  the  street  and  irOured.  The  bur- 
den of  proof  as  to  tbe  act  of  n^llgence  char- 
ged as  above  rests  upon  the  plaintiff  throngb- 
out  the  case,  and,  before  you  are  entitled  to 
return  a  verdict  In  favor  of  plaintiff,  yoo 
must  find  by  the  preponderance  or  greater 
weight  of  the  evidence  that  the  plaintiff's  in- 
juries were  caused  by  tbe  act  of  negligence 
on  tbe  part  of  defendant,  as  above  stated, 
and  unless  yon  so  find  your  verdict  must  be 
for  tbe  defendant  (2)  If  you  find  from  the 
evidence  that  the  plaintiff's  Injuries,  If  any 
sbe  sustained,  were  caused  by  her  leaving 
the  defendant's  car  before  it  twd  stopped 
still  on  the  south  side  of  Laclede  avenue,  and 
while  the  game  was  In  motion,  and  that  but 
for  such  attempt  on  her  part  to  alight  from 
said  car  while  the  same  was  in  motion  she 
would  not  have  sustained  any  Injury,  then 
the  plaintiff  cannot  recover,  and  your  verdict 
must  be  for  the  defendant  &)  If  the  Jury 
believe  from  tbe  evidence  that  the  platntifT 
got  off  of  the  car  when  It  was  about  to  atoii 
to  permit  passengers  to  alight,  but  while  it 

Digitized  by  Google 


Slo.) 


FUCK  T.  ST.  iioais  isanbtt  oo. 


737 


waa  yet  moring,  then  there  la  no  evidence 
of  negligence  on  the  part  of  defaidant,  and 
the  verdict  most  be  for  the  defendant** 
There  was  a  verdict  and  Judgment  for  de- 
fendant, and  the  plaintiff  appeals. 

The  only  action  of  the  court  assigned  for 
error  la  the  giving  for  the  defendant  the 
three  Instmctlona  above  copied.  The  com- 
plaint ot  the  first  Instruction  Is,  first,  that  It 
gives  undue  prominence  to  the  fact  of  the 
stopping  of  the  car,  and  treating  It  as  a  part 
of  the  act  of  negligence;  and,  second,  that 
it  throws  the  burden  of  proof  in  the  whole 
case  on  the  plaintiff,  without  distinguishing 
between  the  act  of  negligence  stated  In  the 
petition  and  the  contributory  negligence  char- 
ged In  the  answer. 

An  instruction  undertaking  to  Inform  the 
Jury  as  to  the  act  of  negligence  which  form- 
ed the  gravamen  of  the  plalntUf's  case 
could  not  bare  been  correctly  framed  with- 
out stating  It  subfitantiaUy  as  It  waa  stated 
In  this  Instruction.  Whilst  the  stopping  of 
the  car  and  the  plalntllTs  attempting  to 
alUcbt  were  not  acta  of  negligence,  yet  they 
constituted  the  condition  which  rendered  the 
starting  of  the  car  an  act  of  negligence  ac- 
cording to  the  petition.  The  histmctlon  mere- 
ly stated  the  act  of  negligence  as  plaintiff  had 
stated  it  In  the  petition  and  In  the  Instruc- 
tion asked  by  her,  and  In  the  only  way  it 
could  be  Intelligently  stated  to  conform  to 
the  plalntUTs  theory. 

As  to  the  burden  of  proof,  the  Instruction 
only  related  to  the  act  of  negligence  cbar- 
ged  In  the  petition.  Certainly,  the  burden  of 
proving  ttiat  act  was  on  the  plaintiff,  and 
that  Is  as  far  aa  the  instmctlon  goes.  There 
was  no  reference  to  a  condition  of  facts  from 
which  the  jury  were  asked  to  find  the  plain- 
tiff guilty  of  contributory  negligence.  There 
was  In  fact  no  suggestion  of  contributory 
negligence  in  the  case  as  It  waa  given  to  the 
Jury.  The  defendant  merely  took  the  posi- 
tion In  its  proof  and  In  Its  Inatructlons  that 
the  defendant  did  not  commit  the  particular 
act  charged  to  have  been  committed,  and  that 
the  accident  did  not  happen  as  the  plaintiff 
said  it  did.  In  a  case  where  a  passenger  Is 
Injured  because  of  the  breaking  down  of  a 
car,  or  the  breaking  of  some  appliance  or 
equipment,  where  the  breaking  and  the  inju- 
ry to  the  iHtssenger,  as  resulting  therefrom, 
are  shown,  a  prima  fade  case  Is  made,  and 
the  burden  fa  shifted  to  the  carrier  to  ahow 
that  it  was  without  bis  fault  Plaintiff  in  the 
caae  before  us  Invokes  that  doctrine,  but 
this  caae  does  not  fall  within  It  We  see  no 
fault  with  the  first  instruction  for  defendant 

The  complaint  of  the  second  and  third  In- 
stmctlona is  that  they  limit  the  Inquiry  of 
the  Jury  strictly  to  the  letter  of  the  plain- 
tiff's petition,  and  say,  in  effect  that  unless 
the  car  bad  stopped  when  the  plaintiff  was 
In  the  act  of  alighting  the  chaise  of  negli- 
geoce  waa  not  proven,  and  the  verdict  should 
be  tor  the  defendant  Appellant  complains 
of  the  term  "stopped  stiU."   If  the  defendant 


had  a  right  to  use  tbe  word  "stopped"  in  ref- 
erence to  the  condition  of  the  car,  it  was  not 
an  abuse  of  the  right  to  say  "stopped  still." 
There  Is  really  no  difference  In  the  meaning 
in  that  connection  between  "stopped"  and 
"stopped  still,"  except  that  perhaps  the  lat- 
ter is  more  emphatic.  In  this  respect  how- 
ever, the  writer  of  the  defendant's  inatruc- 
tlona  was  not  more  emphatic  than  the  writer 
of  the  plaintiff's  instructions,  who  said  In  the 
second  Instruction  for  the  plaintiff,  "If  the 
Jury  believe  from  the  evidence  that  the  car  up- 
on which  the  plaintlft  was  a  passenger  came 
to  a  stop,  •  •  •  then  It  was  the  duty  of 
the  condactor  to  have  held  the  car  stationary 
until  she  alighted."  The  serious  complaint, 
however,  against  these  two  Instructions  Is 
that  they  require  the  Jury  to  find  that  the 
car  had  actually  stopped  when  the  plaintiff 
was  stepping  off,  and  prohibited  the  finding 
of  a  verdict  for  the  plaintiff  In  caae  the  Jury 
should  believe  that  the  car  had  slowed  down 
In  Its  motion  to  such  a  degree  that  tbe  plain- 
tiff might,  vritbont  passing  the  bounds  of  or- 
dinary prudence,  have  attempted  to  alight 
and  that  while  doing  so  a  quick  motion  was 
suddenly  Imparted  to  the  car,  which  threw 
her  down.  The  learned  counsel  seek  to  bring 
ttie  case  within  the  doctrine  announced  In 
Ridenhour  v.  Ry.  Co.,  102  Mo.  270,  13  S.  W, 
889, 14  S.  W.  760.  The  plaintiff  In  that  caae 
waa  a  boy  nine  years  old.  The  petition 
stated  that  on  his  aignal  the  car  stopped  to 
allow  him  to  alight,  and  that  while  he  was 
In  the  act  of  alightlog  It  was  suddenly  put 
in  motion,  and  thereby  he  was  thrown  to 
tbe  street  and  Injured.  In  that  respect  the 
case  waa  like  this.  The  evidence  for  the 
plaintiff  In  that  case  vras  that,  as  tbe  car  ap- 
proached the  street  at  which  the  plaintiff 
wished  to  get  off,  he  told  the  conductor  that 
he  wanted  to  get  off  there.  The  conductor 
rang  .the  bill  to  stop.  The  car  "Just  slacked 
up"  and  the  boy  attempted  to  get  off  but 
Just  as  he  had  one  foot  off  the  car  gave  a 
sudden  Jerk,  and  he  was  thrown  down.  The 
evidence  for  the  defendant  (which  was  that 
of  the  conductor)  was  to  the  effect  that  the 
boy  was  not  on  the  train  at  all,  and  the  con> 
ductor  did  not  know  that  one  had  been  hurt 
by  his  train  until  Informed  of  It  afterwards. 
Under  that  state  of  the  pleadings  and  evi- 
dence this  court  held  that  the  giving  of  the 
following  Instruction  was  not  error:  "If  tbe 
Jury  find  from  the  evidence  that  plaintiff  was 
a  passenger  on  defendant's  cars,  that  the 
agents  and  servants  of  defendant  in  charge 
of  said  car  knew  at  what  point  plaintiff  de- 
sired to  alight  aud  that  when  they  reached 
said  point  aald  agents  and  servants  of  de- 
fendant did  not  stop  a  sufficient  length  of 
time  to  permit  the  plaintiff,  acting  with  rea- 
sonable care  and  diligence  for  one  of  his 
years,  to  alight  In  safety  from  said  cars,  and 
that  by  reason  thereof  the  plaintiff,  In  at- 
tempting to  alight  was  thrown  from  said 
car  and  Injured,  then  he  is  entitled  to  re- 
oorer.**   In  passing  on  that  caae  tbla  court 
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held  that  the  statement  in  the  petition  that 
the  car  stopped  to  allow  the  plaintiff  to  alight 
was  a  matter  of  Inducement;  that  the  act  of 
neglifence  charged  was  putting  the  car  in 
motion  while  the  plaintiff  was  in  the  act  of 
leaving.  Whatever  may  be  said  as  to  a  vari- 
ance between  the  allegata  and  the  probata 
In  that  case,  certain  It  is  that,  aside  from  the 
petition,  the  plaintiff's  evidence  and  instruc- 
tions brought  It  within  principles  which  this 
court  has  recognized,  namely,  that  It  is  not 
negligence  per  se  for  a  passenger  to  attempt 
to  board  a  car  or  alight  from  it  while  it  Is 
moving  slowly;  that  whether,  under  the  dr- 
cumstanceB  of  the  given  case,  It  la  negligence 
BO  to  do,  is  a  gueatlon  for  tbe  Jury;  and  that 
If,  while  the  passenger  Is  attempting  to 
alight  when  the  car  is  moving  so  slowly  that 
he  cannot  be  deemed  guilty  of  negligence  In 
so  attempting,  the  motion  of  the  car  Is  sud- 
denly BO  Increased  as  to  cause  him  to  fall, 
the  carrier  la  liable.  The  following  cases, 
cited  In  the  brief  of  the  learned  counsel  for 
appellant,  sustain  that  doctrine:  Doss  v.  R. 
R,  6»  Mo.  27,  21  Am.  Rep.  371;  Wyatt  v. 
E.  R.,  82  Mo.  408;  Kelly  v.  R.  R.,  70  Mo. 
604;  Straus  v.  R.  R.,  75  Mo.  185;  Leslie  v. 
R.  E.,  88  Mo.  50;  Burger  v.  R.  R.,  112  Mo. 
288,  20  8.  W.  439,  34  Am.  St  Rep.  S79.  But 
1MB  this  plaintiff,  either  by  her  pleadings, 
her  proof,  or  her  instructions,  given  this  de- 
ttondant  any  such  case  to  answer  as  that  pre- 
sented in  Ridenhour  v.  Ry.,  above  mentioned, 
or  In  any  of  the  other  cases  dted?  In  ber 
petition  she  said  that  the  car  had  stopped.  In 
her  evidence  she  stated  the  same  thing,  and 
In  her  Instructions  she  founded  her  right  to 
recover  on  that  condition.  The  court,  in  its 
InstructlODB,  both  for  the  plaintiff  and  the 
defendant,  followed  the  line  the  plaintiff  had 
marked  out  If  there  was  any  error,  the 
plflintur  Induced  it  No  mch  theory  as  she 
DOW  presents  waa  offered  for  the  considera- 
tion of  the  trial  court  during  the  trial. 

The  plahitlff  now  Indsta  that,  although  sdl 
of  her  evidence  conformed  to  the  letter  of  her 
petition,  and  all  of  her  Instructions  were 
based  on  her  evldemee,  yet,  because  the  de- 
fendanf ■  witneBses  stated  that  the  car  had 
slowed  down*  idie  was  entitied  to  have  had 
submitted  to  tiw  Jury  1^  question  of  wheth- 
er, under  the  etrcumstances  as  detailed  bgr 
the  defendant's  witnesses,  she  was  not  exer- 
cising ordinary  care  In  attempting  to  alight 
from  the  moving  car.  If  It  be  conceded  that 
she  was  entitied  to  have  had  that  qnestiou 
submitted  to  the  jury,  she  has  no  right  to 
complain  of  the  court  for  not  submitting  it, 
because  she  did  not  ask  it  And  she  has  no 
right  to  complain  of  the  instructions  given 
at  the  request  of  the  defeudant  because  tbey 
were  in  effect  only  the  plaintiff's  instructions 
turned  around  so  as  to  show  the  other  tide 
en  the  same  tfaeor* 

There  is  nothing  In  this  record  that  the  ap- 
pellant has  a  right  to  complain  of,  and  then- 
tore  the  judgmuit  la  affirmed.  All  concur. 


JBTTT  et  aL  T.  CENTRAL  OLEOTBIG  BT. 
CO. 

(Supreme  Court  ot  Missouri,  iMvUon  No.  1. 

Nov.  26.  1903.) 

STREBT  BAILWAT8  —  KKIUOBNGB  — PERSONS 

ON  TRACK— PROXIMATE  CAUSB— DI8C0VEBSD 
PERIL— ACTION  BT  PARENTS— BVIDBNCE. 

1.  A  gtrl  11  years  of  age  and  a  boy  about  9, 
walking  on  the  tracks  of  a  street  railway  with- 
out looking  for  a  car,  are  guilty  of  negligence. 

2.  Where  two  children  went  on  the  tracks  of 
a  street  railway  and  walked  along  the  same  in 
the  same  direction  from  which  a  car  waa  ap- 
proaching them,  the  motormau  of  the  car  had 
a  right  to  [uresume,  in  the  first  instance,  that 
they  had  looked  for  tbe  car,  or  would  look,  and 
get  out  of  the  way. 

8.  Where,  in  an  action  aRainst  a  street  rail- 
way for  the  death  of  a  child  who  was  run  over 
by  a  car,  it  appeared  from  plaintiff's  evidence 
that  deceased  was  walking  along  the  track  in 
the  same  direction  in  which  the  ear  was  mov- 
ing, and  could  have  been  seen  for  over  400  feet 
by  the  motorman,  it  waa  a  question  for  the  jury 
whether  the  motorman  knew,  or  by  the  exer- 
cise of  ordinary  care  should  have  known,  of 
the  danger  In  time  to  have  averted  the  accfdeot. 

4.  Where  the  motorman  of  a  street  car  sees 
one  walking  alone  the  track  ahead  of  the  car, 
and  that  be  is  olMivious  of  his  danger,  in  time 
to  avert  accident,  but  falls  to  do  so,  the  com- 
pany is  liable. 

5.  In  an  action  for  the  death  of  plaintiff's  11 
year  old  daughter,  killed  by  being  run  over  by  a 
street  car  white  on  her  way  to  school,  tbe  fact 
that  there  waa  no  positive  evldoioe  to  slww 
that  the  girl  was  unmarried  was  no  gnrand  fOr 
snstaining  a  demurrer  to  the  evidence. 

Appeal  from  Circuit  Court,  Jackaon  Goon- 
tji  J.  H.  Slover,  Judge. 

Action  by  Henry  W,  Jett  and  another 
against  the  Central  Electric  Boilway  Com- 
pany. From  a  Judgmrat  iu  favor  of  plain- 
tiffs, defendant  appeals.  AfDrmed. 

John  H.  Lucas,  for  appellant  Andrew  B. 
Lyon  and  Scarritt,  Orlfilth  &  Jonee,  for  re- 
spondents. 

TALLIANT,  J.  Plaintiffs*  minor  child  was 
run  over  and  killed  by  a  street  car  of  the 
defendant,  as  they  allege,  through  tiie  negli- 
gence of  tbe  defendant's  servants  operating 
the  car.  The  negligence  charged  in  the  peti- 
tion was  the  running  of  the  car  at  a  greater 
rate  of  speed  than  12  mllei  an  hour,  In  vio- 
lation of  a  city  ordliunce,  and  In  running 
the  car  at  a  high  rate  of  speed  against  and 
over  the  child  while  she  waa  walking  ahmg 
the  tradE,  without  ^vlng  any  warning  of  ita 
approach,  and  without  exercising  reasonable 
care  to  avoid  striking  her  after  tiie  swvants 
In  charge  of  the  car  saw  that  she  waa  In  a 
position  of  danger,  or  would  have  seen  it  If 
they  had  exercised  ordlnair  care.  Tbe  an- 
swer was  a  general  denial  and  a  plea  of  cast- 
tributory  negligence.  There  are  some  undis- 
puted facts  in  the  case.  They  are  as  fol- 
lows: St  John  avenue  Is  a  puUle  street  In 
Kansas  City  running  east  and  west  Jack- 
eon  street,  running  north  and  sontii,  crosses 
It  at  right  angles.  Elmwood  avenue,  whldi 
la  parallel  with  and  east  of  Jackson  itreet. 


4  ^ 


Digitized  by  Google 


Mo.) 


JETT  T.  CENTRAL 


ELECTRIC  BY.  CO. 


739 


also  crossefl  St.  Joha  avenue  at  rigbt  angles. 
Tbe  distance  from  Jackson  street  to  Elm- 
wood  avenue  Is  balf  a  mile,  and  there  is  no 
other  street  crossing  St.  John  avenue  be* 
tween  those  two.  St  John  avenue  la  the 
only  open  thoroughfare  running  east  and 
west  through  a  section  about  a  mile  -wide, 
and  it  is  therefore  a  much  used  highway  tot 
people  living  In  that  part  of  the  city.  The 
defendant  maintains  «  double-track  street 
railroad  along  the  center  of  St  John  avenue. 
Between  Jackson  street  and  Elmwood  av- 
enue, 8t  John  avenue  la  not  paved  or  aide- 
walked,  except  a  sidewalk  In  front  of  the 
plaintiffs'  premises,  and  ^cept  that  along 
tbe  center  of  the  street,  a  space  16  feet 
wide,  in  which  are  laid  tbe  defendant's 
tracks,  there  is  a  surface  of  broken  stone  and 
granite.  In  consequence  of  the  otherwise  un- 
paved  condition  of  the  street  the  travel  both 
for  vehicles  and  pedestrians  Is  along  that 
Id-foot  space,  particularly  so  In  wet  weath- 
er wben  tbe  street  la  mnddy.  People  usual- 
ly walked  in  the  railroad  tracks  because  It 
was  better  walking  that  on  the  street  out- 
side, and  the  children  going  to  school  took 
that  course.  The  plalntifTs'  residence  is  on 
a  lot  that  fronts  SO  feet  on  the  north  line 
of  St  John  avenue.  From  the  west  line  of 
plaintiffs'  lot  to  the  east  line  of  Jackson 
street  la  208  feet.  Farther  to  the  east  Is 
the  residence  of  Mr.  Owen.  From  bis  house 
to  Jackson  street  It  Is  6tt0  feet.  Elmwood 
avenue  is  still  to  tbe  east  of  Mr.  Owen's 
house.  On  the  morning  of  February  6,  1900, 
plalntUCa'  two  children,  a  girl  aged  11  years 
10^  months,  and  a  boy  about  2  years  youi^- 
er,  on  their  way  to  school,  were  on  the  north 
track  of  defendant,  when  a  car  of  defendant 
going  in  tbe  same  direction  approached  be- 
hind them,  and  struck  the  girl  and  killed 
her.  In  addition  to  the  above  undisputed 
facts,  there  were  other  facts  about  which 
there  was  conflict  in  the  evidence;  the  tes- 
timony for  the  plalntifrs  tending  to  show 
that  tbe  tacts  were  one  way,  that  for  tbe 
defendant  another.  If  tbe  facts  were  as  the 
plaintiffs*  testimony  tended  to  prove  they 
were,  tbib  plaintiffs  were  entitled  to  re- 
cover; bat,  If  tbe  facts  were  proved  to  be 
as  the  evidence  relied  upon  by  the  defend- 
ant tended  to  prove,  then  the  verdict  should 
have  been  for  the  defendant.  The  verdict 
was  for  the  plaintiffs  for  $5,000.  and  Judg- 
ment accordingly,  from  which  the  defend- 
ant appeals. 

1.  The  question  In  the  case,  in  our  Judg- 
ment, is  one  of  fact  The  principles  of  law 
governing  it  are  well  settled,  and  there  Is 
little,  if  any,  real  difference  in  that  respect 
betwera  the  learned  counsel.  Appellant  con- 
tends that  tbe  testimony  shows  that  these  two 
children  were  walking  on  the  north  side  of  the 
noith  track  at  a  safe  distance  therefrom  as 
the  car  ai^roached  behind  them,  and  when 
it  bad  reached  within  10  or  15  feet  of  them, 
tliey  appeared  by  tbelr  movements  suddenly 
to  design  craning  the  track,  and,  as  U  with 
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that  purpose,  did  step  on  the  track  within 
that  distance  of  the  car  wben  It  was  going  at 
its  usual  speed;  that  the  motorman  Imme- 
diately saw  the  movement  of  the  children, 
aud  did  everything  within  his  power  to  stop 
the  car,  but  It  was  impossible  to  do  so.  Tbe 
boy  escaped  with  a  scratch,  but  the  girl 
was  crushed  beneath  the  car.  There  was 
evidence  tending  to  prove  that  these  were 
the  facts,  and  the  jury  were  instructed  that. 
If  they  found  those  to  be  tbe  facts,  their 
verdict  should  be  for  the  defendant  But 
there  was  testimony  upon  which  the  plaln- 
tifTa  rely  which  tended  to  prove  the  follow- 
ing facts:  These  children  came  out  of  tbe 
gate  In  front  of  their  father's  house,  walked 
straight  to  the  north  track,  and  went  upon 
It.  The  boy  undertook  to  walk  on  top  of  the 
north  rail,  and  was  doing  so,  hl8*slster  walk- 
ing In  the  track,  and  holding  his  hand  to  as- 
sist him  In  accomplishing  his  feat;  that  they 
continued  to  walk  in  that  way  until  tbe  car 
was  upon  them.  The  boy  jumped  to  tbe 
right  and  barely  escaped,  but  the  girl  was 
caught  These  children,  then  on  the  track, 
were  In  plain  view  of  the  motorman.  If  he 
had  been  looking,  from  the  time  he  reached 
Mr.  Owen's  house  until  he  struck  them. 
When  tbe  car  struck  the  child  It  dragged 
her  under  Its  wheels  50  or  60  feet,  and  stop- 
ped 25  feet  east  of  Jackson  street,  the  point 
where  she  wss  struck ;  therefore  was  75  or  85 
feet  east  of  Jackson  street  According  to 
this  testimony,  the  point  where  tbe  children 
went  upon  the  track— that  la,  on  a  straight 
line  from  the  gate  in  front  of  their  father's 
house— was  233  feet  east  of  the  east  line  of 
Jackson  street.  They  walked,  therefore,  on 
the  track,  148  or  158  feet  before  the  car 
Btmck  them.  One  of  tbe  witnesses,  a  school 
girl  13  years  old,  who  lived  east  of  Mr. 
Owen's  booee.  was  walking  west  <m  the 
south  track,  and  saw  these  children  when 
they  came  out  of  their  gate  walking  towards 
the  track.  She  waved  to  them,  and  thought 
to  overtake  them.  Just  after  that  as  she 
came  opposite  Mr.  Owen's  house,  this  car 
passed  her.  Then  she  stepped  behind  It  on 
the  north  track,  and  continued  to  walk 
In  that  track.  The  car  shut  off  her  view  of 
the  children,  and  she  saw  them  no  moft 
until  after  the  accident  The  evidence  was 
also  to  the  effect  that  the  gong  was  not 
sounded,  and  that  the  children  bad  no  warn- 
ing of  the  approach  of  tbe  car;  also  that 
the  motorman  did  not  have  his  hands  on  the 
appliances  for  controlling  tbe  car,  but  was 
leaning  against  the  car,  and  conversing  vlth 
the  conductor;  also  that  the  car  was  run- 
ning unusually  fast  If  the  jory  believed  tbe 
evidence  tending  to  prove  those  fticts,  tbey 
were  bound  to  find  a  verdict  for  tbe  plaintiffs, 
even  though  they  also  believed  that  tbe  chil- 
dren were  guilty  of  negligence  In  walkli^ 
on  the  track.  The  motorman,  If  be  was  look- 
ing, saw  the  children  at  least  from  the  time 
be  passed  Mr.  Owen's  house,  which  was  over 
400  feet  east  of  tiie  p4^t  at  wblcb  they  went 
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upon  the  track,  so  that  be  ran  more  than 
600  feet  wltb  the  children  In  view  before  he 
■truck  them.  Of  courae,  the  children  would 
hare  aeen  the  car  approaching  them  If  they 
had  looked  In  that  direction,  and  it  was 
llgence  in  them  not  to  have  looked.  And 
the  motorman  bad  a  rigbt  to  preaume.  In 
the  flrat  instance,  that  they  bad  looked  or 
would  look,  and  that,  seeing  the  car  com- 
ing, tbey  wonia  get  out  at  the  way.  But  It 
was  bis  duty  to  be  on  the  constant  watch, 
and.  In  tbe  event  it  became  evident  that  they 
were  not  observing  the  care  they  ahonld  ob- 
serve, It  became  his  duty  to  avoid  running 
upon  them  if  by  (vdlnary  care,  with  the 
means  In  his  power,  he  could  do  so.  Wheth- 
er tt  must  have  becwne  evident  to  the  motw- 
man  in  this  case,  presuming  he  was  on  tbe 
lookout;  that  these  children  were  heedless  of 
the  approaching  car,  and  negllgraitly  unmlnd- 
ful  of  their  danger,  was  a  question  for  the 
Jury.  It  Uiey  believed  from  the  evidence 
that  a  reasonable  man  in  the  motorman's 
place,  on  tbe  watch,  and  mindful  that  he 
was  running  a  ^mgerons  machine,  would 
have  seen  that  these  two  children  were  so 
absorbed  in  tbe  little  exploit  the  boy  was 
trying  to  accon^pUsh— balancing  himself  to 
walk  on  the  rail  with  tbe  assistance  of  his 
aiater  holding  his  hand— and  that  they  were 
apparently  oblivious  to  the  approaching  dan- 
ger, then  the  Jury  bad  the  right  to  say  that 
the  motorman  knew,  or  that,  if  be  had  exer- 
cised ordinary  care,  he  would  have  known, 
the  dangw  in  time  to  have  averted  the  acci- 
dent, and,  foiling  to  do  the  defendant  is 
Uable. 

We  do  not  attach  any  importance  to  the 
tact  that  the  plalntlffB*  testimony  tended  to 
show  that  the  car  was  running  faster  than 
12  miles  an  hour.  In  violation  of  the  city 
ordinance.  Twelve  miles  an  hour,  under  the 
drcumstances  of  this  case,  would  have  been 
as  effective  of  tbe  result  as  a  greater  speed. 
Assuming  that  he  was  going  only  12  miles 
an  hour,  if  the  plaintiffs*  evidence  is  believ- 
ed, the  motorman  saw  the  peril  of  the  child 
in  time  to  have  averted  the  accident,  but 
without  making  any  effort  to  do  so— without 
even  sounding  his  gong^he  ran  upon  them. 
The  general  rule  of  law  that  a  plaintiff  can- 
not recover  damages  for  injuries  suBtalned 
by  him  when  his  own  negligence  lias  con- 
tributed with  that  of  the  defendant  to  cause 
the  injuries  has  one  exception,  and  that  is 
if  the  defendant,  before  tbe  injury  is  inflict- 
ed, discovers  the  peril  (or  In  some  cases  even 
where,  by  the  exercise  of  ordinary  care,  the 
defendant  might  have  discovered  it),  and  has 
it  in  his  power  then  and  there,  by  tbe  exer^ 
else  of  ordinary  care,  to  avert  tbe  injury,  but 
fails  to  do  so,  he  Is  liable.  Tliat  is  the  law 
In  this  state,  so  declared  In  Kdlny  v.  By. 


Co.,  101  Ho.  trr,  18  S.  W.  806,  8  L.  B.  A.  783, 
and  Iterated  In  Morgan  v.  Wabash  1S» 
Mo.  202,  60  6.  W.  195.  The  facta  which  tbe 
plalntlffls'  testimony  tends  to  kooto  brlog 
this  case  within  that  exertion,  and  for  that 
reason  the  court  did  not  err  in  refusing  the 
instruction  asked  by  tbe  deffflidant  In  the 
nature  of  a  demurrer  to  the  evidence. 

l^iere  Is  one  other  ground  Mslgned  by  ap- 
pellant why  the  demurror  to  the  evidence 
rtionld  have  been  snstalned;  that  im,  that 
there  was  no  evidence  to  prove  that  the  de- 
ceased was  unmarried.  It  la  tme  the  record 
shows  no  evidence  offered  on  that  point,  but 
tt  would  be  so  improbable  that  a  child,  not 
quite  12  years  old,  living  widi  its  parents, 
and  going  to  school  fnun  their  hinne,  vras 
married,  that  we  should  presume  tUe  con- 
trary In  the  absence  of  any  suggestion  to  tbe 
trial  court  that  proof  en  that  point  was  de- 
ahred. 

The  criticisms  of  the  actlcai  of  the  oomt 
in  the  giving  and  refusing  of  InstmctlonB  are 
all  based  on  separate  features  oC  tbe  same 
pn^wsitlon,  which  Is  appellant^s  main  ■■- 
ipiypinwiit:  of  emr;  that  is,  that  time  itas 
no  evidence  to  sustain  tbe  plalntUEs*  case, 
and  an  instruction  for  a  ncmsnlt  should  have 
been  given.  We  have  ahsady  discussed  tbat 
proposition. 

We  find  no  error  in  the  rec<«d,  and  the 
Judgment  la  therefore  alBrmed.  All  ooncor. 


JAGK90N  et  al.  v.  BINNICKEB. 
(Supreme  Ooori;  of  Missouri,  Dlvidon  No.  2. 

Dec.  23.  1903.) 
APPEAL-^rCIRISDICTION  OP  SUPREmt  COURT. 

1.  The  Supreme  Court  has  no  jarisdiction  of 
defendant's  appeal  from  a  judgment  of  a  dr- 
cnit  court  for  ¥C78.76|  whece  the  answer  Is  a 
general  denial. 

Appeal  from  Circuit  Oourt,  Buchanan  Coun- 
ty; W.  K.  James,  Judge. 

Action  by  Jacob  Jackson  and  others 
against  John  Blnnlcker.  From  a  Jndgmoit 
In  favor  of  plalntlfl  Bbdu^,  defendant  a|h 
peals.  Transferred  to  Oourt  of  Appeals. 

Qrant  S.  Watklns,  for  appelhtnt,  MldK^ 
Pistole  &  Neville,  for  respondents^ 

BUAGBSS,  J.  On  the  9th  day  of  Novem- 
ber, 1900.  plaintiff  Bishop  recovered  a  Judg- 
ment in  the  circuit  court  of  Buchanan  coun- 
ty against  the  defendant  for  the  sum  of 
$678.66,  and  this  is  an  appeal  from  that 
Judgment.  Tbe  answer  to  the  petition  Is  « 
general  denial.  It  Is  therefore  apparent  that 
this  court  is  without  Jurisdiction  of  this  ap- 
peal, and  the  record  Is  ordered  to  be  trans- 
ferred to  the  Kansas  City  Oourt  of  Appeala 
All  of  this  division  concur. 
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STATB  ex  rel.  LBNTZ  r.  FORT,  Jadge. 
(Snprema  Ooort  of  MiBsoari.   Dec.  23,  1903.) 

DISBARMENT  PROCEBDINOS— BIAS  OF  JUDGE- 
CHANQB  OF  VENUE— REFUSAL— PROm  BIT  I  ON 
— J  URIBDIGTION— SUPREME  COURT— ORDER  OF 
COURT— POWSR  OF  JUDQB-flTATUTB. 

1.  After  a  term  of  court  hai  passed,  it  Is  be-  I 
yond  the  power  of  the  court  at  any  Bubseqaent 
term  to  set  aiside  Hs  prior  order  made;  hence 
-where  a  judge  at  the  Febniary  term  made  an 
order  in  diabarmeut  proceedings,  calling  in  an- 
other jadge  on  account  of  his  own  diaqualifica* 
tion,  bis  act,  at  the  Jane  term  following,  re- 
Tokmg  the  order,  learea  the  first  order  to  be 
considered  as  if  the  sabsequent  order  had  not 
been  made. 

2.  Under  Rev.  St.  1809.  |  1678,  proTiding 
tbat  when  aii7  indge  shall  for  anj  cause  be  un- 
able to  hold  court  M  may  call  In  the  judge  of 
another  circuit,  and  section  1679,  {ffOTiding 
that  whenever  the  Judge  for  any  cause  shall  be 
unable  to  hold  court,  or  "if  the  judge  is  Inter- 
ested,"  or  "tot  anjr  reaaon  cannot  ijroperly  pro- 
ceed in  the  cause,"  a  member  of  the  bar  may 
be  chosen  or  elected  to  act,  as  well  aa  under 
the  conrt'a  inherent  power,  a  circuit  Judge  is 
antborised  to  call  in  another  Jndge  to  lureslde 
in  disbarment  proceedings  in  which  he  ia  dis- 
qualified to  act  from  prejudice. 

3.  Prohibition  proceedings  will  lie  in  the  Su- 
preme Court  to  prevent  a  circuit  Judge  from 
taking  further  actitm  In  a  disbarment  proceed- 
ing wherein  be  had  overruled  an  order  made  at 
a  previoos  term  calling  In  another  judge  to  try 
the  case  because  of  prejudice  of  the  sitting 
judge,  though  there  is  no  statute  expressly  au- 
thorizing change  of  venue  in  disbarment  pro- 
oeedingi,  and  no  appellate  jurisdiction  la  con- 
ferred on  tbe  Supreme  Court  In  such  cases. 

In  Banc.  Prohibition  by  the  atate,  on  tbe 
relatioD  of  Braetus  B.  Lenti,  agaluBt  James 
L.  Fort,  jad^  of  the  Bntlor  county  drcnlt 
court  Granted. 

B.  R  Lents,  for  relator.  Jas.  U  Fort,  for 

respondent. 

ROBINSON,  0.  J.  This  Is  a  proceeding 
by  prohibition  to  prevent  respondent,  as 
Judge  of  the  drcnlt  court  of  Butler  county, 
from  taking  further  action  in  and  about  the 
disbarment  of  relator,  which  proceeding  to 
disbar  relator  the  respondent  judge  bad  caus- 
ed to  be  Instituted  tn  the  Bntler  county  cir- 
cuit court. 

Relator's  first  contention  against  the  right 
of  respondent  taking  further  action  in  tbe 
disbarment  proceeding  against  him  Is  based 
upon  proposition  that,  as  no  affidavit  of  the 
existence  of  any  fact  contained  In  said  char^ 
ges  against  blm  was  ever  filed  with  respond- 
ent, or  In  the  court  of  wbldi  he  Is  the  jndge, 
and  as  It  Is  not  claimed  that  respondent 
Judge  had  actual  knowledge  of  the  existence 
of  said  facts  charged,,  or  any  of  them,  his  or- 
der, made  at, the  opening  of  the  February 
term,  1901,  of  said  Butler  drcnlt  court,  di- 
recting that  Xj.  R.  Thomasson,  a  member  of 
the  bar  of  an  adjoining  county,  file  and  pros- 
ecute charges  against  relator,  were  wholly 
without  authority;  and,  further,  because  re- 
spondent had  no  right  to  proceed  with  the 
bearing  of  the  charges  as  filed  by  said  Thom- 
asson nntU  they  had  been  duly  TWifled  tqf 


said  Thomasson,  or  some  one,  as  required  by 
law.  For  his  second  contention  relator  says 
tbat  If  respondent  as  judge  of  the  Butler 
circuit  court,  ever  had  Jurisdiction  to  hear 
and  consider  the  disbarment  proceedings  be- 
gun against  him  In  said  court,  that  Jurisdic- 
tion and  authority  was  lost  by  an  order  of 
February  IS,  1901,  which  respondent,  as 
Judge  of  said  Butler  circuit  court,  made  and 
caused  to  be  entered  upon  the  records  of  said 
court,  In  which  said  order  Is  redted  respond- 
ent's disqualification  to  sit  at  the  hearing  of 
said  proceeding,  and  that  Judge  James  Fox, 
of  the  Twenty-Seventh  Jndldel  Circuit  Is 
called  In  to  hear  and  try  said  cause  In  his 
place  and  stead.  And  as  relator's  final  pro- 
teat  against  the  right  of  respondent  to  fur- 
ther proceed  with  the  hearing  of  the  charges 
against  him  In  the  Butler  circuit  court  he 
says  that  after  respondent  bed  caused  the 
order  of  February  13th,  aforesaid,  to  be  set 
aside  at  tbe  subsequent  June  term  of  said 
court  and  was  threatening  to  proceed  wltfi 
the  hearing  of  said  disbarment  proceeding, 
relator  then  prepared  and  filed  an  applica- 
tion in  dne  form  In  said  court,  praying  that 
he  be  granted  a  change  of  venue  in  said 
cause  on  account  of  the  Interest  of  the  re- 
spondent Judge  In  the  result  of  said  proceed- 
ing, and  on  account  of  respondent's  bias  and 
prejudice  against  relator,  and  also  because 
L.  R.  Thomasson,  who  had  filed  and  was 
prosecuting  the  proceeding  against  him,  has 
an  undue  Influence  ot»  the  mind  of  re- 
spondent and  that  said  application  was  de- 
nied and  overruled.  On  part  of  respondent 
the  following  contentions  are  made:  First 
that  as  this  court  has  no  apellate  Jurisdic- 
tion In  dlsbarmMit  proceedings,  It  Is  power- 
less through  the  writ  of  prohibition  to  re- 
view his  action  In  the  proceeding  against  re- 
lator to  the  Butler  drcnlt  court  or  to  di- 
rect or  to  stay  the  course  of  his  conduct 
therein;  and,  second,  that  since,  under  the 
statute,  the  defendant  In  a  disbarment  pro- 
ceeding Is  not  entitled  to  a  change  of  venue, 
tbe  order  made  by  respondent  as  Judge  of 
the  Butler  circuit  court  on  February  ISth, 
disqualifying  himself  and  calling  in  Judge 
Fox  to  preside  at  the  trial  of  relator,  was 
void,  and,  being  void.  It  Is  a  matter  of  no 
concern  that  it  was  not  set  aside  until  after 
the  adjournment  of  said  February  term  of 
court;  and,  further,  respondent  says  that  tbe 
application  filed  by  relator  in  his  own  be- 
half that  a  change  of  venue  be  awarded  to 
him  was  denied  because,  under  the  statutes 
of  this  state,  a  change  of  venue  is  not  al- 
lowable In  a  disbarment  proceeding. 

To  the  relator's  challenge  of  the  authority 
of  tbe  respondent  as  judge  of  the  Butler 
county  drcult  court  proceeding  with  the 
hearing  of  the  disbarment  agatost  him,  for 
tbe  reason  set  out  to  his  first  contention,  all 
that  need  be  said  at  this  time  la  that  all 
courts  of  general  Jurisdiction  in  this  state, 
poaeessed  of  tbe  authority  to  admit  to  tbe 
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bar  of  Its  own  motion  a  member  ot  the  itro- 
feaBion.  Iuit*  the  Inherent  power  to  eanse  to 
be  Uutitnted  proceedings  against  that  mem- 
ber, or  any  member  of  Ub  bar,  and  to  that 
Old  mi^  designate  any  member  of  the  same 
bar,  or  ot  any  a4)<dnlnx  bar  in  the  nme  clr> 
cni^  or  the  prosecnting  attorney  of  the  cono- 
ty,  for  any  profMsional  misconduct  sncb  as 
merits  and  deserres  auch  a  course  of  proce- 
dure; and  It  Is  not  essential  to  the  court's 
autborlly  under  sotdi  proceedings  that  the 
facts  of  the  charges  made  be  vlthin  tlie  ac* 
tual  knowledge  of  the  judge  of  the  court 
who  may  have  directed  that  such  proceed- 
ings be  filed,  or  that  the  same  be  support- 
ed by  the  affldaTit  of  any  one;  and,  fuiv 
ther,  that  ^blbltion  would  not  lie  to  stay 
the  action  of  the  court  In  sucli  a  proceeding 
muely  because  of  the  absence  of  an  affidavit 
Bupporting  the  diarges  made,  even  though 
tbe  court  might  consider  that  the  usual  and 
better  practice  in  disbarment  proceedings  is 
to  require  that  the  charges  ajpinst  the  de- 
llnqueat  be  sniq^rted  by  tiie  affidavit  of 
some  one.  So  to  the  challenge  made  by  re- 
spondent of  the  authority  <^  this  court  to 
Issue  Its  writ  of  prohibition  herein,  because, 
as  be  asserts,  that  having  no  appellate  Ju- 
risdiction in  disbarment  proceedings,  the 
court  thcarefore  Is  powerless  through  said 
writ  to  review  his  action  as  judge  of  the  But- 
ler circuit  court  In  the  disbarment  proceed- 
ings against  relator,  or  to  direct  or  stay  the 
course  of  his  conduct  In  such  proceeding,  it 
will  be  sufficient  to  say  this  writ  has  not 
for  its  purpose  the  consideration  or  correc- 
tion of  any  exron  that  may  have  been  com- 
mitted by  respondent,  as  judge  of  the  Butlo* 
circuit  court,  during  the  progress  of  the  dis- 
barment proceeding  against  relator  in  that 
court  Confessedly,  such  matters  would  come 
under  the  exclusive  jurisdiction  of  the  St 
Louis  Court  of  Appeals,  if  the  proceeding 
should  ever,  on  appeal,  be  taken  from  re- 
lator's court  for  review.  But  without  re- 
gard to  the  appelate  jurisdiction  of  this 
court  in  any  particular  case,  we  have  the 
amplest  authorKy.  through  and  by  aid  of 
the  writ  of  prohibition,  to  keep  all  courts  of 
the  state  (whether  from  their  orders,  judg- 
ments, or  decrees  In  any  cause  appeals  are 
or  are  not  aUowable  to  this  or  any  other 
court)  within  the  proper  limit  of  their  au- 
thority, or  to  prevent  their  continual  asser- 
tion of  authority  over  any  cause  or  proceed- 
ing after  its  jurisdiction  and  authority  there- 
in has  been  lost,  or  transferred  to  some  other 
court  body,  or  tribunal,  by  an  order  by  ap- 
peal or  otherwise.  Under  this  writ  the  in- 
quiry Is,  not  whether  re^ndent,  as  judge 
of  the  circuit  court  of  Butler  county,  com- 
Doltted  error  against  the  right  of  relator  in 
the  conduct  of  the  disbarment  proceedings. 
That  must  be  detramlned  on  appeal,  and  not 
in  prohibition.  The  inquiry  here  Is.  did  any 
action  taken  by  respondent  in  the  disbarment 
proceeding  operate  to  defeat  his  further  right 


to  proceed  with  the  trial  of  said  cause,  as 
he  now  asserts  bis  right  to  do?  Tlie  ac- 
tion of  the  respondent  in  the  matter  of  the 
dlsbarmwit  proceedings  is  only  to  be  eon- 
ddered  here  in  so  far,  and  to  that  extmt  on- 
ly»  as  it  may  be  necessary  to  determine  Iti 
effect  upon  his  present  attitude  to  that  cause. 
This»  then,  brings  us  to  the  ccmslderation  of 
the  question  that  must  control  our  action  in 
this  proceeding,  to  wit  the  effect  of  the  dis- 
qualifying order  made  by  respondent  Judge 
at  the  VOmuxj  term,  1001,  of  tbe  Butter 
circuit  court  and  the  calling  in  ct  Jodge  Fox 
to  liear  and  try  the  proceeding  tcx  htan.  If 
tliat  order  was  void,  and  not  within  the 
conrtfB  antliority  to  nulte,  at  the  time  It  was 
made  (as  reeipondent  stotes  In  bis  return  fil- 
ed berehi,  and  reasserto  In  his  brief)t  then 
there  will  be  no  occasion  to  consider  the 
question  of  the  ^ect  or  the  want  of  effect 
of  the  snbBequent  order,  made  at  the  follow- 
ing June  tei-m  of  said  court  revoking  and 
setting  aside  said  first  order  of  February 
18th.  If  tlie  order  of  Februa^  IStb  was 
(using  the  language  of  respondent* a  return) 
"without  jurisdiction  and  void,"  there  exlated 
no  necessity  for  setting  it  aside  to  authorise 
respondent  to  proceed  with  the  bearing  of 
the  dlsbarmrait  proceeding  against  relator. 
If,  upon  the  other  hand,  the  order  made  by 
respondent  at  the  February  term,  1901. 
wherein  be  disqualified  liimself  and  called  in 
Judge  Fox  to  tej  the  disbarment  proceeding 
against  relator,  was  wltiiln  the  courfB  an- 
ttiority  and  power  to  make,  tlien  the  ques- 
tion of  the  effect  to  be  givoi  to  the  after  or- 
der made  at  the  subsequent  June  term  et 
court  must  be  met  and  answered,  aa  it  is 
mm,  with  this  brief  observation  tliat  after 
a  term  of  court  has  passed,  it  is  beyond  the 
power  of  the  court  at  any  subsequent  term 
to  set  aside  its  priw  order  made,  and,  as 
applied  to  the  situation  in  the  disbarment 
IHTOceedlngs  against  relator  in  the  Butler  cir- 
cuit court  It  should  be  said  that  whatever 
antliority  respondent  lost  by  the  wder  ot 
February  ISth,  to  sit  at  the  hearing  of  the 
dlsbsrment  proceeding  agalnat  relator,  was 
In  no  wise  restored  to  him  by  reason  of  tiie 
revocation  of  said  order  at  the  aubsequent 
June  term  of  court  The  order  of  Feb- 
ruary 13th  must  be  considered  as  If  the  sub- 
sequent order  revoking  It  had  nev^  been 
made. 

Was,  then,  the  disqnall^ing  order  of  Feb- 
ruary 18.  1901,  which  respondent  caused  to 
be  entered  vpon  the  records  of  the  Bntier 
county  circuit  court  within  the  anthori^  and 
power  of  the  court  to  make?  If  so,  then  re- 
spondent should  be  prohibited  from  further 
proceeding  with  the  hearing  of  tbe  disbar- 
ment proceeding  against  relatw,  and  this, 
too,  -without  ctmsldering  the  effect  of  the  ap- 
plication for  a  change  of  venue,  which  re- 
lator afterwards  filed,  wben  respondent  at 
tlie  June  term  of  court  set  aside  tbe  farmer 
disqualifying  order  of  February  13th,  and 
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threatened  to  proceed  with  the  hearing  of 
the  proceeding  against  relator.  It  le  to  be 
noted  here  that  in  respondent's  answer  It  is 
not  claimed  tbat  the  order  of  February  13th 
"was  ignored,  or  was  sabsequently  revoked, 
because  of  the  fact  that  the  occasion  for  the 
making  of  said  order,  reciting  his  disquallfi' 
cation  to  sit  in  the  cause,  do  longer  existed, 
or  that  the  judge  who  bad  been  called  in  to 
try  the  cause  in  his  place  and  stead  could  not 
be  obtained,  or  had  no  authority  to  sit  In  the 
cause,  or  of  anything  of  tbat  nature,  but  the 
sole  and  only  claim  for  respoudeut's  reasser- 
tiv>D  of  autbority  over  the  cause  and  for  re- 
voking and  setting  aside  bis  order  of  Feb- 
ruary 13th  Is  that  said  order  was  void  be- 
cause of  the  want  of  authority  in  the  court 
to  make  It  In  the  first  Instance.  This  posi- 
tion assumed  by  respondent  Is  predicated,  as 
before  said,  solely  upon  the  proposition  that 
it  is  not  permissible  under  our  statutes  t6 
allow  to  a  defendant  in  a  dlsharment  pro- 
ceeding a  change  of  venue,  and  tha^  as  the 
effect  of  the  order  of  February  13th  would 
accomplish  that  end  If  carried  out,  it  was  a 
void  order,  and  bence  could  be  ignored  when- 
ever respondent  realized  his  attitude  errone- 
ously assumed  In  the  cause.  If  now  we  may 
agree  that  the  rule  as  announced  in  In  re 
Bowman,  7  Mo.  App.  669,  upon  which  re- 
spondent so  much  relies,  is  yet  correct,  that 
an  attorney  against  whom  disbarment  pro- 
ceedings are  pending  Is  not  of  right  entitled 
upon  bis  own  motion  to  a  change  of  venue, 
and  this  because  he  Is  not  among  those  di- 
rectly or  impliedly  named  or  designated  In 
our  change  of  venue  act  (a  rule,  however, 
which  this  court  has  taken  occasion  to  disap- 
prove, by  dictum  at  least,  in  the  very  recent 
case  of  State  ex  rel.  Scott  v.  Smith  et  al., 
75  8.  W.  586),  this  further  fact  must  be  borne 
In  mind:  that  the  judge  of  the  Butler  circuit 
court  had,  independent  of  the  provisions  of 
article  11  of  chapter  8,  Rev.  St.  1899,  In  which 
Is  prescribed  to  whom  and  In  what  cases  a 
change  of  venue  may  be  granted,  the  right, 
whenever  bis  Interest  in  the  result  of  a  mBt< 
ter  pending  in  his  court  Is  disclosed,  or  when- 
ever his  relationship  to  or  prejudice  against 
a  party  to  tbat  inquiry  is  such  that  a  fair  or 
impartial  hearing  cannot  be  had,  to  dis- 
qualify himself  from  furth^  acting  In  said 
cause,  and  to  call  in  another  Judge,  just  as 
respondent  did  by  the  order  of  February  ISth 
entered  upon  the  records  of  the  Butler  cir- 
cuit court,  and  the  Judge  so  called  In  is  pos- 
sessed of  all  the  power  and  authority  in  that 
case  that  the  regular  judge  had  before  the  dls- 
qimllfying  order  was  made;  and  this  not  only 
upon  statutory  grounds,  but  upon  the  most 
obvious  prlndplea  of  natural  justice  tbat  no 
one  should  be  required  or  permitted  to  sit  In 
jndgmeut  in  any  cause,  when  untrammeled 
Justice  is  the  promise  to  all,  who  Is  biased 
or  prejudiced  against  a  party  thereto,  or 
when  for  any  reason  he  is  disqualified  to 
act  In  ttw  cause.  By  section  1678,  Ber.  8L 


1899,  it  to  provided  that  whenever  the  judge 
of  any  circuit  shall  he  sick,  absent,  or  for 
any  cause  be  unable  to  hold  any  term  or  part 
of  term  of  court  in  bis  circuit,  he  may  re- 
quest the  judge  of  another  circuit  to  hold  It 
for  him,  and  tbat  such  judge  called  in  shall 
possess  all  the  powers  of  the  regular  judfe 
of  the  circuit;  and  this  Is  followed  by  sec- 
tion 1679,  wherein  It  Is  further  provided  that 
whenever  the  judge  for  any  canae  shall  be 
unable  to  hold  any  term  or  part  of  term  of 
court,  and  shall  fail  to  procure  another  judge 
to  bold  said  term  or  part  of  term,  or  if  the 
judge  is  interested  or  related  to  or  shall  have 
been  of  counsel  for  either  party,  or  when  the 
judge,  if  in  attendance,  for  any  reason  can- 
not properly  proceed  In  any  cause  or  causes 
pending  in  such  court,  a  member  of  the  bar 
may  be  chosen  or  elected  for  the  occasion, 
who  will  possess  all  the  authority  and  pow- 
er of  the  regular  Judge  in  such  cause  or  causes 
to  be  heard  and  determined.  Under  the 
sweeping  and  comprehensive  language  of 
these  plain  statutory  provisions  there  ought 
to  be  no  doubt  of  the  power  and  authority  of 
respondent  as  Judge  of  the  Butler  county 
drcnit  court,  to  here  make  and  cause  to  be 
entered  upon  the  records  of  his  court  the  or^ 
der  of  February  13th,  if  doubt  of  the  court's 
Inherent  power  and  authority  to  have  so 
acted  without  such  statutory  enactments 
could  be  entertained  under  a  form  of  gov- 
ernment and  with  a  code  of  law  tliat  guar- 
anties to  all  a  fair  and  im[)artial  trial  before 
an  unbiased  judge.  What  more  specific  di- 
rections, and  at  the  same  time  more  com- 
prehensive authority,  for  respondent's  action 
in  making  the  disqualifying  order  of  Febru- 
ary 13tb  could  be  asked  or  desired?  And 
how  those  unqualified  powers  of  the  Judge, 
found  in  the  statutes  under  a  chapter  defin- 
ing the  jurisdiction  and  authority  of  courts, 
can  be  said  to  be  limited  or  abridged  by  the 
provision  of  another  chapter  of  our  statutes 
which  bas  for  Its  purpose  the  designation  of 
the  persons  to  whom  and  the  circumstances 
under  which  a  change  of  venue  may  be  asked 
and  taken  as  a  matter  of  right  to  the  appli- 
cant, we  cannot  conceive.  The  mere  ab- 
sence, in  the  change  of  venue  act,  of  a  right 
in  a  defendant  in  a  disbarment  proceeding,  to 
obtain  upon  his  own  application  a  change  of 
venue  from  a  Judge  or  from  the  court  where- 
in the  proceeding  is  pending  (if  such  right  is 
denied  blm  in  said  act),  can  in  no  way  oper- 
ate as  a  limitation  upon  the  general  power 
and  autbority  given  to  the  judges  under  sec- 
tions 1678  and  1679,  supra,  in  all  cases  pend- 
ing in  the  court  over  which  he  presides,  to 
disqualify  himself,  when  for  any  reason  he 
cannot  properly  preside  In  said  cause.  The 
two  provisions  of  the  statutes  are  wholly  in- 
dependent one  of  the  other.  To  determine 
the  rights  of  a  party  to  a  suit  who  seeks  to 
avoid  a  trial  before  a  prejudiced  judge,  or  a 
judge  who  the  party  may  think  Is  prejudiced 
against  him,  we  look  alone  to  the  ^orlskms 
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of  tbe  change  cf  venae  act  To  determine 
tbe  powers  and  duties  of  the  court  or  the 
Judge  thereof  In  that  suit,  when  tbe  Judge 
recognizes  his  own  disqualification  or  Inabili- 
ty to  try  aright  tbe  cause  before  bim  or  to 
sit  at  its  bearing  for  any  reason,  we  look  to 
tbe  more  comprebenslTe  provisions  of  sec- 
tions 1G78  and  1679.  What  the  defendant 
sought  In  the  disbarment  proceeding  upon  hla 
own  application  may  probably  and  of  neces- 
sity have  been  denied  to  blm  on  account  of 
tbe  peculiar  language  of  the  provisions  of  the 
change  of  venue  statutes  upon  which  hla  ap- 
plication was  based  (If  the  reasoning  In  the 
Bowman  Case  Is  correct),  and  yet  at  the 
same  time  the  Judge  who  denied  the  change 
of  venue  sought  on  defendant's  application 
(because  no  warrant  for  the  act  was  found 
in  the  statute  Invoked  by  the  applicant)  may, 
with  the  next  stroke  of  his  pen,  acting  under 
a  duty  Imposed  upon  him  by  another  pro- 
vision of  the  law,  made  for  the  assistance 
and  protection  of  the  courts  rather  than  In 
the  interest  of  the  litigant,  do  In  eCTect  of  his 
own  motion,  what  the  court  had  refused  to 
the  applicant,  In  his  motion— change  the  ven- 
ue of  tbe  cause  by  disqualifying  himself 
upon  the  record,  calling  in  another  Judge  to 
sit  at  the  hearing  of  said  cause.  The  ques- 
tion of  tbe  right  of  a  party  litigant  before 
the  court  la  one  thing.  The  question  of  tbe 
court's  power  and  authority  In  that  case  is 
quite  another.  The  circuit  court  of  Butler 
county,  when  it  made  the  order  of  February 
13,  1001,  reciting  the  disqualification  of  the 
Judge  thereof  to  sit  in  the  hearing  of  the  dis- 
barment proceeding  against  relator,  was  a 
court  of  general  Jurisdiction,  and  as  such 
had  plenary  power  and  authority  to  award 
changes  of  venue  In  all  cases  whatever  when 
for  any  reason  the  Judge  of  said  court  could 
not  properly  proceed  with  tbe  hearing  of  any 
cause  or  causes  pending  therein,  and  this, 
too.  Independent  of  the  consideration  of  the 
right  which  the  party  or  parties  being  pro- 
ceeded against  In  that  court  might  or  might 
not  have  to  ask  and  obtain  a  change  of  venue 
on  complying  with  tbe  provisions  of  our 
change  of  venue  act;  and  when.  In  the  exer- 
cise of  that  Jurisdiction,  the  court  made  tbe 
order  of  February  13th  calling  In  Judge  Fox, 
of  the  Twenty-Seventh  Jadldal  Circuit,  to 
try  the  cause,  respondent's  authority  to  pro- 
ceed with  the  hearing  of  said  cause  was  lost, 
except  in  so  far  as  it  might  become  neces- 
sary for  him,  as  Judge  of  the  Butler  circuit 
court;  wherein  the  cause  la  still  pending,  to 
make  such  order  In  and  about  tbe  proceed- 
ing as  may  be  required  to  have  It  properly 
disposed  of  in  that  court 

From  what  is  here  said  It  follows  that  the 
preliminary  rale  In  prohibition  should  be 
made  abaolute,  and  it  li  so  ordered. 

BRAOB,  MARSHALL,  BURGESS, 
GANTT.  and  YALLIANT,  iJ^  concur.  VOX, 
J.,  not  aittlng. 


6ULATH  V.  OITT  OF  ST.  LOUIS. 

OBuprems  Court  of  MisBoarl,  Dlvlikm  No.  1. 
Nov.  25.  1903.) 

KUNICIPAL  CORPORATION-FLOODINO  FROM 
SBWEB— ACT  OP  QOD— EVIDENCE. 

1.  Evidence  held  insufficient  to  show  that  a 
large  sewer  was  not  kept  in  repair,  or  tliat  it 
had  become  cracked,  the  timbers  on  the  bottom 
had  bulged  up,  or  stones  and  other  obstructions 
accumulated,  so  as  to  diminish  its  capacity. 

2.  Evidence  held  to  show  clearly  that  a  sew- 
er was  sufficient  to  meet  the  demands  on  it  un- 
der ordinary  conditions. 

3.  Where  a  ralnstorni,  such  as  had  never  oc- 
coired  before,  caused  a  flooding  of  lands  from 
a  sewer,  no  greater  than  would  have  occurred 
under  natural  coaditioDS.  tbe  sewer  having 
been  scientifically  built  according  to  tbe  best 
jndgmait  of  the  engineers,  and  having  a  snf- 
ficient  capacity  under  ordinary  coaditiooa.  the 
injury  results  from  an  act  of  God,  for  whidi 
the  city  is  not  liable. 

Appeal  from  Circuit  Oonrt,  St  LoqIb  Ooim- 
ty:  Jno.  W.  McEUilnney.  Judge. 

Action  by  Charles  Oolatb  against  tbe  Oty 
of  St  Louis.  From  a  Judgment  In  faror  of 
plalntlfE,  defendant  appeals.  Bevened, 

Cbas.  W.  Bates  and  Wm.  F.  Woerna.  for 
appellant  Alfred  A.  Faxson.  tot  reivond- 

ent 

MARSHALL,  J.  This  Is  an  acUon  for 
$2,000  damages,  alleged  to  liave  been  caused 
to  the  premises  of  the  plalntlCt,  Noa.  2734- 
2748,  Chouteau  avenue,  In  the  dty  of  St 
Louis,  and  to  the  stock  of  furniture,  goods, 
etc.,  therein,  by  an  overflow  of  the  Mill  Greek 
sewer  on  July  8,  1898.  The  plaintiff  recov- 
ered Judgment  In  the  drcnlt  court  for  the 
amount  dalmedt  and  tiie  defmdant  appeal- 
ed. 

The  petition  sets  out  the  plaintiff's  owner- 
Bhlp  of  the  premises  and  personal  property 
aforesaid,  and  then  alleges  that  the  defend- 
ant constructed  the  Mill  Creek  sewer  from 
Ohio  avenue  westwardly  for  several  blocks 
under  La  Salle  street  and  Choateaa  avenae, 
near  the  plaintiff's  property,  and  connected 
it  with  tbe  portion  of  said  sewer  running 
eastwardly  to  the  Mississippi  river,  and  re- 
quired property  owners  In  tbe  district  to 
be  drained  thereby  to  connect  with  the  same 
or  its  laterals,  and  that  It  thereby  became 
bound  to  keep  and  maintain  the  sewer  In 
good  order,  so  that  plalntUTs  property  would 
be  free  from  danger  or  Injury  on  account  of 
said  sewer  or  the  use  thereof;  that  the 
sewer  was  provided  with  c^nings  at  or 
near  street  crossings,  to  admit  and  carry 
off  surface  waters.  The  petition  then  con- 
tains the  following  statement  of  the  plain- 
tiff's claim:  "The  said  Mill  Creek  sewer  was 
constructed  by  defendant  with  a  wooden 
bottom,  composed  of  timbers  and  Iocs  laid 
crosswise,  and  said  defendant  wholly  neg- 
lected to  ke^  same  m  proper  r^alr*  but 
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carelessly,  negligently,  and  knowingly  per- 
mitted said  timbers  and  logs  to  bulge  and 
project  up  from  the  bottom  of  said  sewer, 
which  caused  the  sides  and  top  of  said  sewer 
to  crack  and  become  displaced,  and  placed  and 
permitted  large  stones,  a  large  Iron  wagon 
box,  and  other  articles  to  be  and  remain  In 
said  sewer  in  places  therein  between  Califor- 
nia and  Montrose  avenues,  undec  said  La  Salle 
street,  which,  with  the  bulging  and  projec- 
tion of  said  bottom  as  aforesaid,  formed  ob- 
•tnictions  to  the  passage  of  the  water  and 
sewage  which  said  sewer  was  designed  and 
intended  to  carry  oS  to  said  rlrer,  and  caus- 
ed said  sewer,  in  case  of  ordinary  heavy 
ralpt>,  to  choke  and  dam  up  the  flow  through 
saiue,  and  to  back  up  the  contents  thereof 
out  through  said  openings,  flooding  the 
streets  and  adjacent  property  for  long  dis- 
tances; all  of  which  was  well  known  to  de- 
fendant long  before  the  8th  day  of  July,  A. 
D.  1S88,  or  by  the  exercise  of  reasonable 
care  and  diligence  would  have  been  known 
by  defendant.  That  the  defendant,  prior  to 
last-mentioned  date  and  since  the  original 
construction  of  said  Mill  Greek  sewer,  ex- 
tended said  sewer  and  constructed  a  large 
number  of  public  and  district  sewers,  and 
permitted  a  la^  number  of  private  sewers 
to  be  constructed,  and  caused  the  same  to 
be  connected  with  and  empty  into  said  Mill 
Creek  sewer,  and  thus  caused  said  Mill  Greek 
aewer  to  drain  a  large  territory  of  over 
6,500  acres  of  land,  which  was  more  than 
double  the  capacity  of  said  sewer  to  carry 
off  In  case  of  ordinary  heavy  rainfalls;  all 
of  wlilch  was  well  known  to  defendant  for 
several  years  before  the  8th  day  of  July, 
A.  D.  1898.  That  on  many  times  before,  and 
more  particularly  on  or  about,  the  8th  day 
of  July,  A.  D.  1897,  plalntUf  and  others  noti- 
fied defendant  its  officers  and  agents,  of  the 
condition  and  Insufficiency  of  said  sewer,  and 
damage  and  danger  the  same  were  causing 
and  liable  to  cause  to  plaintiffs  property, 
and  prayed  an  abatement  thereof,  which  peti- 
tion and  prayer  were  Ignored,  and  no  ac- 
tion taken  thereon  by  defendant  In  any  wise 
for  plalntlfT's  protection  and  relief.  That 
on  said  8th  day  of  July,  1898,  there  was  a 
heavy  rainfall  In  said  (Aty,  such  as  tiad  pre- 
viously fre<iuently  occurred,  and  by  reason 
of  said  sewer  being  out  of  repair  and  ob- 
structed as  aforesaid,  and  by  reason  of  the 
Insufficiency  of  said  sewer  as  aforesaid,  the 
water  and  sewage  In  said  sewer  was  backed 
and  forced  through  said  openings.  In  such 
lai^e  quantities  as  to  flood  the  streets  and 
force  its  way  and  come  Into  and  flood  plain- 
tiff's said  proper^,  greatly  damaging  and 
ruining  same,"  etc 

The  answer  is  a  general  denial,  with  the 
following  special  defense:  "Further  answer- 
ing, the  defendant  avers  that  Mill  Greek 
sewer  Is,  and  for  many  years  last  past  has 
been,  a  main  public  sewer  of  the  dty  of  St 
Louis,  and  extends  for  a  distance  of  five 
miles  or  more  from  a  point  in  the  western 


part  of  the  city  In  a  generally  eastward  di- 
rection to  the  Mississippi  river.  Into  which 
the  water  and  sewage  of  said  sewer  are  dis- 
charged at  a  point  a  short  distance  south  of 
Chouteau  avenue.  And  defendant  avers 
that  said  sewer  is  one  of  the  largest  sewers 
in  the  world,  and  on  July  7  and  8,  1898,  was 
a  safe  sewer,  and  fully  adapted  to  carry  off 
all  surface  water,  sewage,  and  other  matter 
properly  within  said  sewer,  or  which,  ac- 
cording to  the  rules  of  experience  in  the 
building  of  sewers,  could  reasonably  or  prop- 
erly be  expected  or  anticipated;  and  sold 
sewer  was  at  said  time  well  adapted  for 
the  uses  for  which  It  was  constructed  and 
maintained.  The  defendant  avers  that  on 
the  7tb  and  8th  days  of  July,  and  especially 
on  the  night  between  said  7tb  and  8tb  days 
of  July,  1898,  there  was  a  great  and  un- 
OBoal  and  extraordinary  and  unprecedented 
rainfall,  and  such  a  rainfall  as  had  never  be- 
fore occurred  in  said  city  of  St  Louis,  and 
the  rain  water  and  surface  water  from  the 
streets  and  ground  rushed  down  the  hills 
from  the  higher  ground  to  the  low  ground 
in  which  plaintiff's  premises  were  located, 
and  gathered  in  the  streets  and  In  said  low 
ground  near  and  about  the  said  premises 
of  plaintiff  in  such  an  unusual  and  unprece- 
dented quantity  that  the  said  water  formecl 
a  flood  which  flowed  along  the  streets  and 
ran  In  and  upon  the  adjacent  streets  and 
ground  in  the  neighborhood  and  upon  the  ad- 
joining property." 

The  trial  developed  the  facts  to  be  as  fol- 
lows: Mill  Greek  sewer  Is  one  of  the  larg 
est  (if  not  the  largest)  and  best  constructed 
sewers  In  the  world.  It  is  a  public  sewer, 
and  runs  along  a  natural  watershed.  It  Is 
substantially  the  original  creek  called  "Mill 
Creek"  converted  Into  a  sewer.  It  drains  a 
large  area— about  6,400  acres— just  as  the 
original  creek  did.  The  dty  began  to  con- 
struct it  In  1804,  and  has  extended  the  con- 
struction by  sections  westwardly  from  time 
to  time  as  the  public  revenues  permitted. 
The  last  work  of  extension  was  completed 
in  May,  1891,  and  the  sewer  as  thus  con- 
structed begins  at  the  west  bank  of  the  Mis- 
sissippi river  and  extends  westwardly  for 
about  five  miles,  and  ends  at  a  point  on 
Whlttler  street  at  a  point  330  feet  north  of 
Llndell  avenue.  The  sewer  Is  16  by  20  feet 
at  its  mouth,  and  gradually  diminishes  In 
size  until  It  is  10  feet  In  diameter  at  Its 
western  terminus.  Its  drainage  capacity  is 
3.840  cubic  feet  per  second  in  the  portion 
near  the  plaintiff's  premises.  It  has  a  ca- 
pacity for  carrying  off  a  rainfall  of  one  Inch 
an  hour,  which  was  the  maximum  capacity 
then  required  by  experienced  engineers 
throughout  the  country,  and  upon  which 
basis  the  sewers  of  other  cities  were  built. 
Its  c<wt  was  $1,496,482.74.  It  was  originally 
built  by  laying  a  bottom  of  timbers  about  a 
foot  square  and  29  feet  long,  dose  together. 
The  walls  were  4  feet  and  8  Inches  thick, 
and  rested  on  the  timbers.  It  had  an  arch- 
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ed  top  8  or  10  feet  In  radius  and  2  feet 
tbtek.  It  was  shown  that  the  section  of  the 
sewer  near  the  plaintiff's  premises  was  com- 
pleted In  1874  and  1875.  Between  Novem- 
ber, 1881,  and  May,  1868,  the  city  expended 
for  the  constructlou  and  repair  of  this  sew- 
er the  sum  of  $:j27^28.7T.  In  the  latter  part 
of  the  year  1806  a  crack  and  "subsidence" 
was  discovered  in  the  sewer  at  Fourteenth 
and  Gratiot  streets  (which  was  about  14 
blocks  east  of  the  plaintiff's  premises).  An 
examination  showed  that  It  was  cadaed  by 
tbe  side  walls  of  the  sewer  settling,  which 
caused  tbe  timbers  to  bulge  up  in  tbe  center 
from  an  Inch  to  a  foot  As  soon  as  this  was 
ascertained,  an  emergency  was  declared  by 
the  board  of  public  Improvements,  and  a  con- 
tract for  tbe  work  was  immediately  let,  and 
the  timbers  were  taken  out  from  the  bottom 
of  tbe  sewer  where  this  bulging  condition 
appeared,  and  an  Inverse  concrete  foundation 
was  put  in,  and  the  aide  walls  rebuilt  where 
tbey  were  In  a  collapsed  condition.  This 
work  was  all  completed  by  April,  1898,  and 
an  inspection  of  the  sewer  at  that  time  show- 
ed it  to  be  In  good  condition  and  repair. 
There  were  no  cracks  in  it  There  was  no 
bulging  of  the  timbers  that  would  have  any 
appreciable  effect  upon  the  drainage  capaci- 
ty of  tbe  sewer.  It  was  not  unusually  chok- 
ed up  (of  course,  there  was  dirt  and  filth  in 
it,  and  one  witness  found  a  loose  stone  In  it 
about  two  feet  in  diameter),  and  it  did  not 
need  any  repairs  at  that  time.  In  the  opin- 
ion of  the  engineers  who  went  through  It  and 
Inspected  it  The  plaintiff's  premises  were 
located  at  perhaps  the  lowest  point  of  the 
area  naturally  drained  by  the  Mill  creek,  and 
later  drained  by  this  sew».  The  testimony 
of  persona  who  had  lived  in  that  neighbor- 
hood for  over  40  years  was  that  before  the 
sewer  waa  constructed  the  land  (including 
plalntUTs  premises)  was  overflowed  by  tbe 
creek  many  times.  The  testimony  further 
shows  that  after  tbe  sewer  was  constructed 
there  were  three' or  four  overflows.  One  was 
on  a  Sunday  In  May,  1897,  another  on  tbe 
night  of  the  cyclone  in  1896,  and  the  third 
on  July  8,  1898.  The  date  of  the  fourth  is 
not  disclosed.  The  United  States  signal  of- 
ficer testified  that  tbe  records  of  his  office 
showed  that  tbe  greatest  rainfalls  In  St 
LoulB  were  as  follows:  On  May  27,  1893,  the 
day  of  the  great  cyclone,  the  fall  was  2.23 
Inches,  of  which  1.33  was  the  greatest  In 
one  hour.  On  July  17,  1893,  the  fall  was  .96 
of  an  Inch  In  24  hours.  On  March  4,  1897, 
there  was  a  fall  of  1,02  inches  In  24  hours. 
On  March  S.  1897.  there  was  a  fall  of  2.31 
inches  In  24  hours,  the  greatest  being  1.23 
inches  In  an  hour.  On  July  8,  1898  (the  day 
of  the  overflow  complained  of  in  this  case) 
there  was  a  maximum  rainfall  of  1  inch  in 
10  minutes;  and  In  1  hour  there  was  a  rain- 
fall of  nearly  8  Inches,  to  wit  2.56  Inches 
in  62  minutes,  and  during  a  period  of  2  hours 
there  was  ft  fall  of  S.89  Inches,  and  in  24 
hours  thae  waa  a  fall  of  5.10  Inches.  He 


also  testified  that  on  July  7th  tb^re  was  a 
rainfall  of  nearly  2  inches  In  24  hoars.  He 
further  tes tilled  there  never  was  any  rain- 
fall that  equaled  that  of  July  8,  1896.  He 
also  testified  that  a  rainfall  of  an  Incb  an 
hour,  or  2^  Inches  in  24  hours,  is  con^dered 
excessively  heavy.  It  further  appeared  that 
on  July  8,  1898,  the  sewer  overflowed;  tbe 
toi»  were  lifted  off  of  the  manholes;  the  wa- 
ter spouted  up  as  much  as  10  feet  Into  the 
air;  the  low  lands.  Including  the  plaintlCTs 
premises,  were  overflowed;  the  cellars  of 
the  houses  were  filled  with  water,  and  In 
some  places  the  water  stood  several  feet 
de^  on  the  first  floors  of  the  bouses;  tbe 
streets  were  covered  with  water  to  a  depth 
of  from  a  few  inches  to  waist  deep;  and  tbe 
honses  were  damaged  and  the  goods  Injured, 
and  a  deposit  of  filth  and  slime*  which  was 
v^  offensive  to  the  smell  and  Injurious  to 
property,  was  left  The  overflow  lasted  on- 
ly a  few  hours  after  the  rain  ceased,  and 
a.ner  that  the  usual  conditions  were  restor- 
ed, and  the  sewer  proved  adequate  to  efll- 
dently  carry  ctt  the  surface  waters  and  the 
sewage,  as  was  ordinarily  the  case.  At  the 
close  of  the  plaintiff's  case,  and  again  at  the 
close  of  the  whole  case,  the  defendant  de- 
murred to  the  evidence,  but  the  court  over- 
ruled the  demurr«',  and  the  defendant  saved 
proper  exceptions.  In  tbe  view  hereinafter 
taken  of  this  case,  it  Is  not  necessary  to  set 
out  or  consider  the  various  instructions  given 
or  refused.  As  stated,  the  defendant  appeals 
from  a  verdict  In  favor  of  tbe  plalntlfl. 

1.  Tbe  plaintiff  predicates  a  right  to  recov- 
er upon  two  grounds:  First,  that  the  defend- 
ant was  negligent  in  not  keeping  tbe  sewer  In 
r^lr,  bat  permitted  It  to  become  cracked, 
and  the  timbers  on  the  bottom  to  bulge  up, 
and  allowed  ston^  and  other  obstructions  to 
accumulate  tn  It  so  that  Its  capacity  was  di- 
minished; and,  second,  that  the  sewer  waa 
inadequate  and  Insufficient  to  drain  the  ter^ 
rltory  connected  with  it,  and  therefcm  It 
overflowed. 

The  first  ground  Is  unsupported  by  mnj 
substantial  evidence.  The  crack  or  "subsi- 
dence" that  is  referred  to  In  the  evidence 
occurred  In  1896,  nearly  two  years  before  the 
injury  complained  <^  and  was  at  Foarteentb 
and  Gratiot  atreeta,  which  waa  nearly  14 
blocks  east  of  tbe  platatUTs  premises,  and 
was  promptly  remedied,  as  emei^rency  work 
by  the  city,  and  was  completed  in  Aprllt  189S, 
about  three  months  before  tbe  acddmt.  and 
therefore  had  no  possible  bearing  upon  this 
case.  The  testimony  shows  that  some  of  tbe 
bottom  timbers  had  bulged  up  from  an  Inch 
to  a  foot  but  all  the  experts  called  by  both 
the  plaintiff  and  the  defendant  aald  that  It 
had  no  apiHredable  effect  upon  the  capacity 
of  the  sewer,  and  could  not  have  caused  the 
Injury  complained  of.  One  of  the  plaintiff's 
witnesses  testified  that  he  found  a  atone 
about  two  feet  In  diameter  In  the  sewer,  and 
that  some  sand  and  filth  had  banked  around 
It   But  no  one  pretended  to  say— fMr  It 
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would  lum  been  palpably  abaiua  tor  any 
one  to  K>  say— that  this  bad  any  effect  upon 
tlila  caie,  or  that  tb»  accident  would  not 
have  occurred  If  thla  itone  had  not  been 
there;  and  tlie  physical  facta  Bbow  that  such 
effect  of  the  atone  was  Imposaible.  The  ert- 
dence  also  ■hows  that  the  engineers  thor- 
oughly flzamlned  the  aewer  only  a  short  time 
before  the  acddenti  and  found  It  In  good 
cmffitton*  and  not  In  need  of  any  repairs. 
Hence  no  farther  attrition  need  be  given  to 
the  first  ground  relied  upon  by  the  plaintiff. 

The  learned  counsel  have  devoted  the  bulk 
of  thdr  briefs  and  arguments,  as  they  did 
tbe  moat  of  their  testimony,  to  a  considera- 
tion of  the  BOfBdmcy  of  the  seww  to  drain 
the  territory  connected  with  it,  and  to  the 
question  whether  or  not  the  city  can  be  held 
liable  if  it  failed  to  provide  In  the  first  place 
a  sewer  of  sufficient  size  and  capacity  and 
Gonstmctlon  to  drain  the  area  connected  wltb 
it,  and  to  enlarge  such  capacity  tram  time  to 
time  80  as  to  meet  the  Increased  burdens 
cast  upon  It  by  the  building  up  of  the  dty. 
Counsel  for  the  plalntUf  showed  by  reports 
of  the  sewer  commissioner  and  of  tiie  com- 
mittee on  sewers  of  the  board  of  public  im- 
prov^ents  that  this  sewer  needed  enlarging, 
and  that  It  had  been  many  times  overflowed, 
and  they  also  showed  that  for  more  than  two 
years  before  the  date  of  this  accident  the 
city  had  been  eugaged  In  the  constnietlon  of 
the  Tower  Grove  storm  sewer  for  the  pur^ 
pose  of  relieving  the  overbnrden  on  the  Mill 
Creek  sewer;  but  counsel  contends  that  even 
that  will  not  prove  efficient,  as  only  2S  per 
cent,  of  the  burden  will  be  therehy  removed, 
and  CKHmsel  coDtends  it  la  now  overtaxed  50 
per  cent,  of  Its  capacity.  On  the  other  hand, 
counsel  for  defendant  show  that  Id  the  17 
years  preceding  the  accident,  the  city  had 
expended  upon  the  reconstruction  and  repair 
of  this  sewer  ¥227,323.77;  and  they  further 
show  that  the  sewer  Is  ordloarily  competent 
to  take  care  of  all  the  demands  upon  It,  and 
that  It  is  only  on  occasions  of  Tlolent  and 
unusual  storms  like  that  that  occurred  on  the 
occasion  of  the  cyclone  In  1896,  and  like  the 
storm  that  occurred  on  the  occasion  here  in- 
volved. July  S,  1898,  that  there  has  been  an 
overflow. 

The  defendant  further  contends  that  the 
question  of  when  and  of  what  size  or  ca- 
pacity a  sewer  shall  be  constructed  is  a  gov- 
ernmental question  that  Is  confided  to  the 
municipal  assembly,  and  that  it  is  not  com- 
petent or  proper  to  permit  a  Jury  or  a  nimiber 
of  juries  to  sit  In  judgment  over  the  city  au- 
thorities, and  say.  In  the  light  of  subsequent 
developments  and  the  increased  demands  of 
a  growing  city,  that  the  city  authorities  were 
negligent  In  not  providing  a  sewer  of  suffi- 
cient capacity  to  meet  all  the  then  known  and 
subsequently  discovered  demands  upon  It 
In  support  of  this  position  counsel  for  de- 
fendant have  cited  a  great  number  of  cases, 
and  claim  that  such  Is  the  weight  of  modern 
autlKfflty.  And  anch  is  the  rule  laid  down 


In  Smith's  Modem  Law  ot  Municipal  Cap- 
porationa,  i  1168.  and  In  10  Am.  &  Bug.  Bnc. 
of  Law  (2d  £d.)  p.  241.  On  the  other  hand, 
counsti  for  plaintiff  contends  that  the  city  Is 
liable  if  it  falls  to  ezraclse  wdlnary  care  In 
tile  adoptlMi  of  plans  tor  a  sewer  or  In  the 
construction  of  a  aewer,  which  turns  out  to 
be  Insufficient  to  drain  the  territory  connect- 
ed with  It.  and  dtee  cases  in  support  of  tills 
contention.  Dillon  on  Municipal  Corpora- 
tions (4th  Ed.)  p.  1046,  says  the  late  cases 
pnqmly  tend  to  hold  that  tiie  city  Is  liable 
on  the  ground  of  negligence  where  the  aewer 
is  not  of  sufficient  slae^  "under  ordinary  con- 
ditions," to  drain  the  district  coimected  with 
1^  and  In  consequence  overflow  and  Injure 
private  property.  These  are  Interesting  qoes- 
tlona,  concerning  which  courts  are  disagreed. 
But  it  is  not  necessary  or  propa  to  consider 
w  decide  them  In  this  cas^  because  In  this 
case  thwe  is  no  room  tor  controversy  that 
this  sewer  has  always  proved  amply  suffi- 
cient to  meet  the  demands  upon  it  nndor  or- 
dinary conditions,  and  that  It  Is  only  In  cases 
of  unusual  and  extraordinary  storms  like 
that  of  May  27,  1896,  when  the  cyclone  vis- 
ited St  Louis,  and  that  of  July  8,  ie9a  when 
there  was  a  rainfall  of  6.10  inches  In  2i  hours, 
and  one  or  two  other  occadons,  when  theve 
was  an  overflow.  If,  therefore,  it  be  conceded, 
for  the  sake  of  the  argument,  that  the  dis- 
cretion of  ttie  city  can  be  reviewed  by  a  jury, 
and  the  city  be  made  liable  for  a  failure  to 
construct  a  sewer  of  sufficient  size  to  meet 
the  demands  upon  it  under  ordinary  condi- 
tions, and  even  if  it  be  likewise  conceded 
tliat  the  city  acts  mlnlsterlalty.  and  not  in 
Its  governmental  capacity,  when  it  constructs 
its  sewers,  still  the  plalntill  would  not  be 
entitled  to  recover  In  tills  case,  because  this 
Injury  did  not  arise  from  any  breach  of  Its 
duty,  or  from  any  municipal  negligence  un- 
der ordinary  conditions,  hut  It  arose  from 
the  act  of  God— from  an  unusual  and  un- 
precedented storm,  which  was  the  greatest 
of  which  there  Is  any  record  known  to  the 
signal  service.  This  sewer  was  sclenttflcally 
bollt,  according  to  the  best  judgment  of  the 
engineers  of  the  days  when  it  was  built,  and 
with  the  maximum  capacity,  then  deemed 
necessary  or  proper,  of  one  Inch  an  hour, 
which  the  United  States  signal  service  says 
Is  exceulvely  heavy.  It  has  proved  efficient 
and  sufficient  under  ordinary  conditions.  On 
a  few  occasions  when  there  were  unusual, 
unanticipated  and  extraordinary  floods,  It  has 
not  been  sufficient  to  carry  off  storm  waters 
as  fast  as  they  fell,  and  the  low  lands,  where 
the  plaintiff's  property  is  located,  have  been 
flooded.  But,  while  this  Is  true,  It  is  uncon- 
tradicted in  this  case  that  these  same  low 
lands  were  overflowed  on  like  occasions  be- 
fore this  sewer  was  built,  and  when  the 
drainage  afforded  by  nature  was  insufficient 
to  carry  oft  the  extraordinary  rainfalls.  So 
that  this  Is  not  a  case  where  the  sewer  con- 
structed by  the  city  affords  less  Sclent 
drainage  than  was  afforded  naturally,  nor 
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18  it  a  case  like  Rychlickl  St.  Lonifl,  96  Ma 
497,  11  8.  W.  1001,  4  L.  R.  A.  594.  14  Am. 
St  Rep.  661,  wbere  the  dty  collected  sur* 
face  WBtor  Into  dralne  and  projected  it  in 
bulk  and  not  naturally  upon  a  man's  lands. 
This  case  foils  within  the  rule  laid  down  In 
Fieri  v.  St.  Lonis.  69  Mo.  341«  88  Am.  Sep. 
604,  irhere  ttie  dty  was  held  not  liable  for 
damages  produced  by  the  fall  of  a  market 
house,  caused  by  a  windstorm  of  nnpteoe- 
dented  force  and  virulence.  In  tliat  case 
this  court,  per  Norton,  J.,  said:  "Tbere  was 
no  obligation  on  the  dty  in  the  construction 
and  maintenance  of  the  maiftet  house  to  an- 
ticipate unprecedented  windstorms,  aa  re- 
quired by  the  Instruetioh.  It  wtoold  be 
strange  doctrine  to  require  defendant  to  an- 
ticipate such  a  storm  as  had  never  before  oc- 
curred, and  provide  against  It,  In  the  erec- 
tion and  maintenance  of  a  market  house. 
The  utmost  requirement  that  conld  he  ex- 
acted wonld  be  that  they  should  keep  the 
building  in  such  condition  as  wonld  liable 
It  to  withstand  tbs  ordinary  force  and  pow« 
of  ordinary  and  usaal  wlndstorma"  To  hold 
a  municipality  for  damages  In  a  case  like 
this  would  be  to  make  it  prohlUtory  up<m 
the  dty  to  construct  sewers  at  all;  tor,  if 
the  dty  could  be  held  liable  under  drcnm- 
stances  Uke  those  resent  In  this  case,  It 
would  practically  be  to  say  tiiat  the  dty  la 
an  Insurer  against  all  damages  that  may 
artee  In  any  manner  whatever,  the  act  <rf 
God  Included.  If  this  was  the  law,  no  dty 
could  afford  to  build  or  malntein  a  sewor 
at  an.  Drains  would  have  to  be  left  In 
their  natural  condition.  And  In  this  case 
the  damage  to  the  plalntHf  wonld  have  been 
the  same,  according  to  the  undisputed  testi- 
mony in  tlie  case.  If  Mill  creek  had  never 
been  converted  Into  a  sewer.  In  Brub  v.  St 
Louis,  161  Mo.,  loc.  dt.  488.  61  S.  W.  808, 
this  court,  speaking  through  Brace,  J.,  quoted 
with  approval  the  rule  laid  down  in  1  Sher^ 
man  &  Redf.  on  Neg.  (6th  Bd.)  S  39,  wherein 
It  Is  said  that  ff  the  n^jUgence  of  the  dty 
concurs  with  a  superior  fwce  as  ttw  act  <dF 
Ood,  the  dty  Is  liable,  **bnt  If  the  superior 
force  would  have  produced  the  same  dam- 
age whether  the  defendant  had  been  ne|^- 
geut  or  not  his  negligence  Is  not  deemed 
the  cause  of  the  injury."  And  the  learned 
Judge  added,  "And  this  Is  the  prevailing 
doctrine  In  this  stat^**  and  cited  many  cases 
in  support  thereof;  concluding  with  the  re- 
mark, "There  is  nothing  in  the  rulings  In 
Fieri  V.  St  Louis,  69  Mo.  341  [38  Am.  Bep. 
604J,  or  Turner  v.  Haar.  114  Ma  886  [21  B. 
W.  737],  inconsistent  with  this  doctrine." 

The  plalntUC,  however,  invokes  section  21 
of  article  2  of  the  Constitution,  which  pro* 
vldes  "that  private  property  Shall  not  be 
taken  or  damaged  for  public  use  without  Just 
coropensatifm,"  etc.  This  provUon  has  no 
application  to  this  case.  If  the  defendant 
could  be  held  liable  at  all.  It  would  be  on 
the  ground  of  negligence,  and  not  as  toe  a 
taking  or  damaging  <tf  private  proptfty  for 


public  US&  Van  De  Vore  t.  ^a^wp  GII7, 
107  Mo.  83,  17  B.  W.  695,  28  Am.  8t  Rep. 
896;  Rude  v.  St  Louis,  98  Mo.  416,  6  a  W. 
267. 

These  considerations  produce  the  condo* 
don  that  the  plaintiff  failed  to  make  out  a 
case  against  the  dty,  and  that  the  donnr- 
rers  to  the  evidence  Aould  have  beoi  sus- 
tained. The  Judgment  la  revwsed.  AH  oon- 
cni. 


CITIZENS'  BANE  v.  BDRBU8  el  at 

CBupreme  Gomt  of  Missouri,  DMska  No.  1, 

Nov.  26.  UNXU 

UABILITT  OF  miNCIPAIi  TO  SURBTT—AXSTtOtt 
ON    BEHALF    OF  SURETT— HI8RBPRBSBNTA- 

TIONS  TO  aURBTT— BSTOPPEL— KVIDBNCE. 

1.  Evidence  held  to  show  that  the  accept- 
ance by  a  wife  of  a  part  of  the  proceeds  of  sale 
of  land  held  In  her  fansbaad's  name,  and  the 
purchase  therewith  of  other  land,  was  In  good 
faith,  to  satisfy  his  debt  to  her,  and  not  to  oov^ 
er  up  his  property  to  defraud  hiB  creditors. 

2.  On  general  prindplea,  and  under  Rev.  8t 
1899,  S  640,  requirina  actions  to  be  brou^t  !■ 
the  name  of  the  real  party  in  Interest  an  ac- 
tion against  a  debtor,  his  snretiefl  being  Joined 
as  defendantEH-they  not  baring  paid  the  claim, 
nor  having  any  interest  in  It  except  as  sureties 
— is  not  an  action  in  their  behalf,  though  the 
petition  alleges  that  it  Is.  and  thej  requested 
the  commencement  of  the  action. 

S.  That  a  debtor's  wife  permitted  him  to  hold 
himself  oot  to  his  sureties  as  the  owner  of  her 
property  does  not  estop  either  of  them  from 
setting  up  her  ownership  as  against  the  cred- 
itor, to  whom  no  sQch  representations  were 
made,  even  in  an  action  by  the  cxeiOtm  im  re- 
quest ot  the  sureties. 

4.  Sureties  who  bare  not  paid  their  prindpal's 
debt  having  suffered  no  wrong,  can  claim  no 
relief  on  account  of  Us  own  or  his  wife's  rep- 
resoitatlonB  that  her  propolj  belonged  to  him. 

Appeal  from  Circuit  Court.  Scotland  Coun- 
ty; B.  R.  McEee,  Judge. 

Suit  by  the  Citizens'  Bank  against  Oliaries 
R.  Burrus  and  others.  From  a  decree  in 
favor  of  plaintiff;  defendanto  appeaL  He- 
versed. 

EL  Scofleld,  FettingUI  ft  Myers,  J.  M.  Dot^ 
an,  and  J.  M.  Jayne.  fw  appellanta.  Smoot 
Mndd  ft  Wagner,  tor  respondent 

ROBINSON,  J.  This  Is  a  suit  in  equity  by 
the  Cltlzeni^  Bank  of  Memphis,  Mo.,  a  Judg- 
ment creditor  of  Oharies  Burrus,  to  set  aside 
as  fraudulent  a  conveyance  from  himself 
and  wife,  Mary,  to  William  Burrus,  of  153 
acres  of  land  In  Scotland  county,  and  to  sub- 
ject ccirtaitt  notes  held  by  Mary  Burrus, 
amoonting  In  the  aggregate  to  ¥1,055,  to 
the  payment  of  Judgmente  held  by  plaintiff, 
aggregating  the  sum  of  9996,  against  said 
Charles  Burrus  and  several  securities  who 
signed  notes  with  him  at  plalntlfTs  bank, 
which  said  secorttleB  have  also  been  named 
as  defendants  In  this  proceeding.  The  peti- 
tion sete  oot  the  fact  of  the  rendition  of 
Judgment  in  1899  in  favw  of  plaintiff,  the 
Insolvency  of  Clurles  Burrus,  and  at  his  own- 
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ersblp  of  a  certain  tract  of  land  In  Scotland 
county,  known  as  "Burrus'  Home  Place," 
comprising  about  700  acres,  together  with  a 
large  amount  of  personal  propert}-  thereon; 
the  Bale  and  conveyance  thereof  by  said 
Obarles  Burrus,  and  the  after  purchase  of 
the  land  In  controversy  from  the  Scotland 
County  National  Bank  with  the  proceeds  ac- 
cruing from  the  sale  of  the  former  tract; 
the  coDTeyance  of  the  latter  tract  In  the 
name  of  his  wife.  Mary  Burros,  to  defraud 
his  creditors,  and  of  her  after  conveyance 
of  said  tract  to  William  Burrus,  a  brother  of 
Charles  Burrus.  The  petition  then  alleges  that 
the  purchase  price  for  the  latter  tract  was  all 
paid  by  said  William  Burrus  to  Mary  Bmv 
rus,  except  the  sum  of  |1,000,  for  which  sum 
the  said  WUUam  executed  his  two  promis- 
sory notes,  for  f500  each,  payable  to  the  or- 
der of  Mary  Burrus,  In  three  and  six  months, 
respectively,  after  the  date  thereof,  which 
notes,  It  is  further  averred,  are  still  held 
by  the  said  Mary  Burrus,  and  remain  unpaid. 
The  petition  then  sets  up  the  fact  that  the 
Judgments  declared  on  were  obtained  on  ac- 
count of  money  borrowed  from  plaintiff  by 
the  defendant  Charles  Burrus  in  1896,  evi- 
denced by  certain  promissory  notes  upon 
which  the  defendants  Breedlove,  Brem,  Ladd, 
Bhawley,  Houston,  and  Smith  had  signed  as 
sureties,  and  that  said  sureties  had  notified 
plaintiff  that  they  desired  it  to  prosecute  its 
claims  to  Judgment,  and  also  requested  it 
to  Institute  this  proceeding  to  have  the  con- 
veyance of  the  above-named  land  set  aside 
as  fraudulent  The  petition  then  proceeds 
as  follows:  "PlalntUE  further  alleges  and 
charges  the  facts  to  be  that  all  the  Judg- 
ments hereinbefore  mentioned  were  and  be- 
came Hens  upon  all  the  real  estate  owned, 
either  In  law  or  In  equity,  by  the  said  Chas. 

B.  Burrus.  Further  alleges  that  said  Burrus 
1b  wholly  and  absolutely  Insolvent,  and  Is 
the  owner  of  no  properly  that  can  be  seized 
and  sold  on  execution,  except  that  herein 
mentioned  and  described.  Plaintiff  further 
alleges  and  charges  that  it  is  wholly  rem- 
ediless by  or  through  the  ordinary  process 
or  proceedings  at  law  against  0.  B.  Burrus; 
that  all  debts  for  which  said  Judgments  were 
rendered  were  the  Individual  debts  of  said 
Chas.  B.  Burrus,  and  the  plaintiff  and  the 
imrties  owning  said  Judgments  were,  before 
the  Institution  of  the  suits  thereon,  notified 
by  each  and  all  of  the  securities  to  proceed 
to  the  collection  of  said  debts  against  said 

C.  B.  Burrus,  be  being  the  principal,  and 
larty  primarily  liable  for  the  payment  of  the 
same;  that,  in  equity  and  good  conscience, 
he  ought  to  pay  for  the  same,  and  the  prop- 
erty owned  by  him  and  fraudulently  con- 
veyed, as  hereinafter  alleged,  ought  to  be 
subjected  to  the  payment  of  the  aforesaid 
Judgments.  Plaintiff  further  alleges  and 
charges  the  facts  to  be  that  on  or  about  No- 
vember 15,  1897,  the  defendant  C.  R.  Bur- 
ma resided  with  his  wife,  the  said  defend- 
ant Maiy  B.  Bnirui,  on  a  large  farm,  sit- 


uated In  Mt.  Pleasant  township.  In  Scotland 
county,  Missouri,  the  title  to  same  being  In 
said  C.  R.  Burrus  (he  In  fact  being  the 
owner  of  the  same),  which  consisted  of  about 
700  acres;  that  said  C.  R.  Burrus  on  or 
about  said  date  sold  said  farm,  and,  with 
the  proceeds  arlsli^  from  said  sale  of  said 
farm,  purchased  the  north  half  of  the  south- 
east quarter,  and  the  northeast  fourth  of  the 
southwest  quarter,  and  thirty-three  (33) 
acres,  being  all  of  that  part  of  the  south- 
east fourth  of  the  northwest  quarter  lying 
west  of  Memphis  and  Edlna  Public  Boad, 
and  thirty  (30),  being  all  of  that  part  of  the 
southeast  fourth  of  the  southwest  quarter  ly- 
ing west  of  said  public  road,  all  In  section 
eleven  (11),  township  sixty-four  (64),  of  range 
twelve  (12),  In  Scotland  county,  Missouri,  for 
the  price  and  sum  of  f6,5(X>;  that  he  pur- 
chased the  same  of  the  Scotland  County  Na- 
tloual  Bank,  and  he  had  title  and  convey- 
ance to  same  made  to  and  in  the  name  of 
the  defendant  Mary  B.  Burrus,  bis  wife; 
that,  at  the  time  said  conveyance  was  made, 
said  C.  B.  Burrus  owed  the  debts  herein 
sued  for;  that  said  deed  is  recorded  In  Book 
61,  p.  169,  of  the  records  of  said  county. 
That  said  deed  was  made  by  said  Chas.  B. 
Burrus  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  his  creditors,  and  same 
was  accepted  by  bis  wife,  Mary  E.  Burrus, 
for  the  purpose  and  with  the  intention  of  so 
hindering,  delaying,  and  defrauding  the  cred- 
itors of  said  C.  B.  Burrus;  that  afterwards, 
in  the  fall  of  1898,  for  the  purpose  of  com- 
plicating said  transaction,  and  with  the 
fraudulent  purpose  and  intent  of  hindering, 
delaying,  and  defrauding  the  creditors  of  the 
defendant  O.  B.  Burrus.  the  said  defendant 
Mary  B.  Burrus  and  Chas.  B.  Burrus  convey- 
ed the  aforesaid  land  to  the  defendant  Wm. 
D.  Burrus,  and  the  same  was  received  and 
accepted  by  the  said  defendant  Wm.  D.  Bur- 
rus with  tbe  intent  and  for  the  purpose  of 
hindering,  delaying,  and  defrauding  tbe  cred- 
itors of  said  Chas.  B.  Burrus;  that  both  of 
said  deeds  and  conveyances  were  without 
consideration  and  voluntary,  and  made  for 
purpose  aforesaid.  Plaintiff  therefore  says 
that  by  reason  of  the  notices  given  by  said 
securities,  and  by  reason  of  insolvency  of 
said  defendant  C.  B.  Burrus,  and  reason 
of  the  fraud  of  tbe  defendants  Burrus,  plain- 
tiff has  a  right  to  maintain  this  creditors' 
bill  and  equitable  proceedings,  and  prays  for 
such  relief  as  in  equity  and  good  conscience 
It  is  entitled,  and  for  general  relief,  and  fur- 
ther says  that  this  petition  and  prayer  Is 
made  for  the  benefit  of  said  securities,  and 
at  their  request,  and  by  their  consent.  Plain- 
tiff further  alleges  and  charges  the  fact  to 
be  that  said  sureties,  having  signed  said 
notes  as  sureties  for  defendant  O.  B.  Burma, 
and  he  at  the  time  being  the  owner  of  about 
700  acres  of  land  in  Mt  Pleasant  township, 
Scotland  county,  Missouri,  and  a  large 
amount  of  personal  property,  signed  for  him, 
solely  as  bis  sureties,  the  said  notes  upon 

Digitized  by  Google 


760 


77  SOUTHWESTERN  RBPOBTBR. 


which  the  said  Judgments  were  rendered  as 
heretofore  set  out  In  this  petition,  and  said 
plaintiff,  harlng  been  notified  by  said  sure- 
ties to  collect  the  debts  off  of  the  principal 
debtor,  G.  R.  Burrus,  and  in  pursuance  of  j 
said  notice,  brought  said  suit  and  obtained  I 
said  Judgments.    And  plaintiff  further  char-  I 
ges  the  facta  to  be  that  with  the  proceeds  of  i 
said  700  acres  of  land  and  of  said  personal  j 
property  said  C.  R.  Burrus  purchased  the  j 
land  heretofore  described  In  this  petition,  j 
and  used  $3,500  of  such  proceeds  In  paying 
for  said  land,  and  had  the  title  of  same  taken 
in  the  name  of  defendant  Mary  E.  Burrus; 
and  plaintiff  further  charges  the  fact  to  be 
that,  as  to  the  securities  aforesaid  of  Cbas. 
R.  Burrus,  said  conveyance  was  voluntary 
and  without  consideration,  and  at  the  time 
said  G.  R.  Burrus  was  wholly  Insolvent;  and 
further  alleges  and  charges  the  fact  to  be 
that  afterwards  the  defendants  Mary  E.  and 
Cbas.  B.  Burrus  conveyed  said  land  to  de-  i 
fendant  Wm.  D.  Bumu,  and  executed  a  deed 
to  him  therefor,  and  all  the  purchase  money 
therefor  was  paid  by  Wm.  D.  Burros  to  said 
Mary  B.  Burrus,  except  $1,000,  for  which  i 
said  Wm.  D.  Burrus  executed  and  delivered  I 
to  Mary  E.  Burrus,  and  in  her  name,  two  j 
notes,  for  $500,  due  respectively  ninety  days  ■ 
and  six  months  after  date,  which  said  notes  ! 
are  yet  unpaid,  and  are  held  and  are  In  the  { 
bands  of  said  Mary  E.  Burrus,  and  are  past 
due;  and  plaintiff^  says  that  said  notes  can- 
not be  reached,  nor  can  the  amount  due 
thereon  be  reached,  by  or  through  the  ordi- 
nary process  of  law;   and  plaintiff  further 
states  that,  on  all  the  claims  heretofore  set  | 
forth  in  this  petition.  Judgments  were  ren- 
dered, and  on  the    day  of  February, 

1S90,  executions  were  duly  Issued  on  said 
Judgments,  and  that  a  nulla  bona  return  was 
made  therein,  and  that  this  suit  Is  brought 
by  this  plaintiff  at  the  instance  and  request 
of  said  securities,  and  before  the  InstltntlOD 
of  this  suit  said  securities  Indemnified  this 
plaintiff  against  costs  and  llahllltles  on  ac- 
count of  said  suit  on  said  debt,  and  said  suit 
Is  prosecuted  for  their  benefit."  The  answer 
filed  by  the  defendants  Charles.  Mary,  and 
William  Burrus  was  a  general  denial. 

When  the  cause  was  reached  for  trial  the 
court  formulated  and  submitted  to  the  'Jury 
called  to  determine  the  fact  the  following  Is- 
sues: 

"(1)  Did  defendant  Cbas.  R.  Burrus  pur- 
chase land  of  Scotland  County  National  Bank 
with  his  own  funds,  and  cause  the  same  to 
be  conveyed  to  his  wife,  for  the  purpose  of 
hindering,  delaying,  and  defrauding  his  cred- 
Itora? 

"(2)  Were  the  lands  purchased  of  tbe  Scot- 
land County  National  Bank  by  Mary  B.  Bur- 
ros, and  paid  for  with  her  own  money? 

"(3)  Was  the  land  conveyed  to  Wm.  Bur- 
ros by  Mrs.  B,  Borrus  aod  Chas.  R.  Borrus, 
her  husband,  for  the  purpose  of  hindering, 
delaying,  and  defraodlng  the  creditors  of 
ChaB.  B.  BmruiT 


"(4)  Was  said  land  conv^ed  to  Wm.  Bur- 
ros by  Mrs.  Mary  B.  Burros  and  Gbaa.  B. 
Burrus  without  consideration? 

"(5)  Was  the  sixty  acres  of  the  origlnat 
farm  that  had  been  conveyed  to  Maiy  E. 
Borrus  purchased  and  paid  tot  with  ber 
own  means? 

"(6)  Was  Chas.  R.  Burros  indebted  to  bis 
wife  at  the  time  of  the  sale  of  the  original 
home  place  In  the  som  of  $2,747.77,  for  mon- 
ey loaned  to  him  prior  thereto,  or  Indebted 
to  her  In  any  amount? 

"(7)  If  you  answer  the  above  questions 
'Tes,'  you  will  state  the  amount  jou  find  he 
was  indebted  to  her? 

"(8)  Did  Mrs.  Mary  E.  Burros  porchase 
and  pay  for  forty  acres  of  land  of  C.  W. 
Murray  with  her  own  money? 

"(9)  Did  Mary  E.  and  Charles  R.  Burrus 
Jointly  purchase  and  pay  for  eighty  acres 
of  land  of  George  Owens,  which  was  deed- 
ed to  Charles  R.  Burrus? 

"(10)  Did  Cbarles  and  Mary  Borrus  Jointly 
purchase  and  pay  for  forty  acres  of  the  Phil- 
lips land  at  sheriff's  sale,  the  title  to  same 
being  taken  In  the  name  of  Charles  B.  Bur- 
rus? 

"(11)  Did  Mary  E.  Burrus  knowingly  suffer 
and  permit  her  hosband,  Charles  B.  Burrus. 
to  claim  to  own  personal  property  of  hers, 
and  real  estate  she  had  a  right  to,  that  was 
in  her  name,  and  exercise  acts  of  ownership 
over  and  to  hold  the  same  oot  to  the  world 
as  his? 

"If  you  answer  the  above  Interrogatory  In 
the  afiSrmatlve,  yoo  will  please  farther  an- 
swer the  following: 

"(12)  Did  either  of  the  securities  mention- 
ed in  the  petition,  on  account  of  soch  ap- 
parent claim  of  ownership  by  said  Charles  R. 
Burrus  of  his  wife's  properly,  sign  his  note 
as  his  security,  and  become  liable  for  tbe 
debt  or  debts  sought  to  recover  by  this  ac- 
tion? 

"(13)  If  you  answer  this  Interrogatory  in 
tbe  affirmative,  yoo  will  also  state  in  your 
answer  which  surety  was  so  induced  to  Big:n 
said  note  or  notes?" 

Tbe  Jury  found  In  the  affirmative  on  the 
2d,  5th,  6th,  8th,  9th,  10th,  11th,  12th,  and 
13th  Interrogatories,  and  In  tbe  negative  as' 
to  the  1st,  3d,  and  4th.  To  the  7th  Interroga- 
tory their  answer  was,  "Two  thousand  dol- 
lars;" and  to  Interrogatory  13  their  answer 
was,  "Brem,  Ladd,  and  Shawley."  The  find- 
ings of  the  Jury  were  adopted  by  the  trial 
court,  and  the  following  decree  was  entered 
in  the  case:  "It  Is  therefore  considered  and 
adjudged  by  the  court  that  said  sum  of 
$1,065  is  subject  and  ought  to  be  applied  to 
the  payment  of  tbe  debts  to  the  plaintiff, 
and  it  is  ordered  and  adjudged  ttiat  plaintiff 
have  and  recover  of  and  from  the  defendants 
Cbarles  R.  Burrus,  Mary  E.  Burrus,  and  Wil- 
liam D.  Burrus  said  sum  of  $1,0GS,  and  that 
they  recover  their  costs  laid  oot  and  ex* 
pended  off  of  Chas.  R.  and  Mary  B.  Burms. 
And  It  la  turtber  ordered  tbat  Ibe  defend* 
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antB  Gbarlee  R.  and  Mary  B.  Bumis  surren- 
der said  notes  to  tbe  clerk,  to  be  canceled 
by  him  and  delivered  to  the  aald  WUllam  D. 
BnmiB,  and  that  execution  Issue  theMfor." 
From  this  decree  Charles,  Mary,  and  Wil- 
liam Bnrms  have  appealed. 

It  may  be  noted  here  that  do  allegation  Is 
made  in  tbe  petition  filed  that,  in  the  pro- 
curement of  the  various  loans  upon  which 
plaintiff  obtained  Its  Judgment, either  Charles 
or  Mary  Barms  made  any  representations 
to  tbe  plaintiff  touching  tbe  ownership  of 
the  wife's  property,  or  that  the  wife  permit- 
ted her  husband  to  bold  himself  out  to  plain- 
tiff as  owner  thereof,  or  that  tbe  loan  in 
question  was  made  by  plalutlff  in  reliance 
on  such  apparent  ownership,  and  no  proof 
along  that  line  or  to  that  effect  was  of- 
fered or  made  at  the  trial.  Tbe  testimony  on 
the  part  of  plaintiff  tended  to  show  that  the 
notes  upon  which  plaintiff  obtained  its  Judg- 
ment against  Charles  Btimis  and  his  securi- 
ties were  made  in  tbe  yea,r  1896,  as  tbe  re- 
sult of  money  borrowed  by  the  said  Charles 
Burrus  from  the  plaintiff  bank  with  tbe  de-, 
fendants  Breedlove,  Brem,  ladd,  Sbawley,' 
Houston,  and  Smith  as  securities,  but  that  no 
one  of  the  notes  contained  the  names  of 
all  the  above-named  securities  who  have 
been  joined  as  defendants  in  this  suit,  and 
that,  as  these  notes  would  fall  due,  they 
would  be  renewed  from  time  to  time,  by 
consent  of  the  securities,  until  in  February, 
1899,  when,  at  the  request  of  most  of  the  se- 
curities of  the  different  notes,  the  plaintiff 
reduced  Uiem  to  judgment;  that,  at  the  time 
said  notes  were  given,  Charles  Burrus  and 
his  wife  resided  on  a  large  farm,  containing 
about  700  acres.  In  Mt  Pleasant  township,  in 
Scotland  county,  the  title  to  which,  with  the 
exception  of  60  acres,  valued  at  about  91.800. 
was  in  his  name;  the  latter  60-acre  tract  be> 
tng  In  the  name  of  his  wife,  and,  as  shown 
by  defendant's  testimony,  bad  been  pur- 
chased by  her  in  1892,  and  paid  for  by  mon- 
ey derived  from  her  fattani's  estate,  and  the 
deed  taken  in  her  name,  and  Qled  for  rec- 
ord tn  Scotland  county.  The  testimony  also 
shows  that  there  was  considerable  stock  and 
other  property  on  the  farm  at  the  time, 
some  of  which,  it  appears,  was  owned  by  the 
wife,  but  most  of  it  was  the  property  of  the 
husband,  and  that  all  of  it  was  controlled  and 
managed  generally  by  the  husband,  and  by 
him  was  given  In  and  listed  for  taxation  in 
bis  own  name,  and  that  three  only  of  Charles 
Burrus*  securities  (Brem,  Ladd,  and  Shaw- 
ley)  claimed  to  have  signed  the  notes  in  ques- 
tion, on  which  thefr  names  appear,  In  reli- 
ance on  Charles  Burrus'  apparent  owner- 
ship of  all  property  given  In  by  blm  for  as- 
sessment This  land,  known  as  the  "Home 
Place,"  except  the  60  acres  owned  by  Mrs. 
Burrus,  had  been  occupied  by  Charles  Bur- 
rus and  bis  &mily  as  a  homestead  for  30 
years  or  more,  and  at  the  time  of  making 
the  notes  In  question  was  mortgaged  for 
something  like  fl0,000.   In  November,  1897, 


Charles  Burrus  sold  the  entire  700-acre  farm 
uiK>n  which  he  was  then  living,  subject  to 
tbe  incumbrances  thereon,  for  ^.000  in  cash 
and  some  property  is  the  state  of  Illinois, 
and,  from  tbe  caah  received,  paid  to  his  wife 
$3,000.  to  apply  on  a  $2,000  Indebtedneaa 
which  the  court  found  the  said  Charles  Bur- 
rus was  owing  to  bis  wife  at  the  time  on 
account  of  money  borrowed,  and  a  part  of 
what  the  wife  waa  entitled  to  have  received 
from  the  sale  of  her  60  acres  of  said  home 
farm  tract,  which  said  60-acre  tract  was  val- 
ued at  $1,800.  Some  time  in  the  early  part 
of  the  year  1898  Mrs.  Burrui  purchased  from 
the  Scotland  County  National  Bank  the  103- 
acre  tract  In  controversy  for  $5,600,  took  the 
deed  in  her  own  name,  gave  tbe  $3,000  re- 
ceived from  her  husband  In  part  payment 
thereof,  and  executed  a  mortgage  thereon  to 
the  bank  to  secure  $2,660,  the  balance  of  the 
purchase  money.  Afterwards,  in  the  fall  of 
that  year,  she  sold  and  to  conjunction  with 
her  husband  conveyed  this  land  so  purchased 
by  her  from  the  bank  to  William  Burrus,  a 
brother  of  Charles  Burrus,  for  $6,000.  The 
said  William  Burrus  paid  $1,100  to  cash, 
surrendered  to  Mrs.  Burrus  certain  notes 
held  by  him  against  her  and  her  husband 
jointly,  amounting  in  the  aggregate  to  $1,240, 
gave  to  her  his  two  promissory  notes,  for 
$500  each,  payable  in  three  and  six  months, 
respectively,  after  the  dato  thereof,  and  as- 
sumed to  pay  the  mortgage  of  the  Scotlaud 
County  National  Bank,  of  $2,660,  on  the 
land.  Whatever  tbe  purpose  of  Charles  Bur- 
ros may  have  been  in  selling  the  home  farm, 
and  paying  to  his  wife  $3,000  of  tbe  money 
received  therefrom,  there  Is  nothing  in  the 
record  to  indicate  that  she,  in  accepting  the 
same  from  her  husband,  Iiad  any  other  pur- 
pose In  view  than  having  satisfied,  in  part, 
what  was  justly  due  and  owing  to  her  from 
him.  That  her  purchase  of  the  1S8  acres  in 
question,  and  its  sale  afterwards,  was  in 
good  faith,  and  not  for  the  purpose  of  cov- 
ering up  property  of  her  husband,  was  made 
most  certain  by  the  testimony.  In  our  judg- 
ment, the  evidence  utterly  fails  to  show  any 
fraudulent  intent  on  the  part  of  Mrs.  Bur- 
rus, either  by  act  or  deed.  In  the  entire 
transaction. 

While  the  record  shows  that  Charles  Bur^ 
ma  was  much  embarrassed  durtng  the  entire 
history  of  the  transaction  related  herein, 
and  at  the  time  of  the  institution  of  this 
proceeding  was  hopele^ly  insolvent,  It  Is 
also  true  that  his  codefendants  In  the  suits 
in  which  plaintiff  obtained  the  judgments 
upon  which  this  suit  Is  predicated  are  per- 
fectiy  solvent,  and  amply  able  to  pay  plain- 
tiff's judgment  claims,  if  it  seeks  or  wishes  to 
collect  from  them.  It  is  also  to  be  noted  In 
this  connection  that  no  claim  has  been  made 
to  the  petition,  and  that  no  proof  was  of- 
fered at  the  trial,  that  Charles  Burrus  ever 
held  himself  out  to  the  plaintiff,  or  repre- 
sented to  It,  that  he  was  the  owner  of  his 
wife's  property,  or  that  he  ever  made  any 
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reiffesentatlcHu  vbatever  to  Iti  otUcta  tn 
refemice  thereto,  or  that  they  were  In  any 
wlie  gorenied  in  tbe  matter  of  malidng  the 
loan  to  Chailefl  Burma  by  >ucb  facts;  hut 
plalntUTi  ctmtaition  now  la  that  as  Mrs. 
Bumu  permitted  her  hnahand  to  hold  him- 
self out  aa  tbe  owner  of  her  property  to  the 
securities,  or  a  part  of  them,  who  signed  the 
notes  to  the  bank  with  blm  on  the  faith  of 
such  ai^arent  ownership,  she  ought  now  be 
estopped  from  claiming  the  laroperty  In  con- 
trorersy  aa  against  the  bank,  who  had 
brought  this  snlt  at  their  instance  and  re- 
quest, and.  as  it  is  alleged  in  the  closing 
lines  thereof,  for  their  beneflt 

In  the  first  place,  this  la  not  an  action 
prosecuted  by  plaintiff  for  and  In  behalf  of 
the  aecnritleB  who  signed  with  Ohades  Bur- 
ma tiie  notes  in  question,  although  plaintifr 
does  aay  in  the  closing  Unes  of  its  petition, 
as  above  indicated,  that  such  is  Its  purpose. 
It  Is  distinctly  alleged  that  plaintiff  yet  holds 
and  owns  said  judgments,  and  that  no  part 
of  aame  has  ever  beoi  paid  by  aald  Charles 
Burras  or  any  one  else;  and  the  Judgment 
decree,  as  entered.  Is  In  fsTor  of  the  plain- 
tiff personally,  and  not  as  tbe  assignee  of, 
or  as  the  tnutee  for,  tbe  securitieB  mention- 
ed. In  fact,  the  securities  have  been  Joined 
aa  codefendants  with  the  Burrusea  in  these 
proceedings— for  what  purpose,  however,  no 
reason  Is  assigned  or  auggested. 

Without  atopping  to  comment  npon  the 
form  of  plaintiff's  action,  it  will  suffice  to 
aay  at  this  time  that,  upon  the  facta  shown, 
there  is  no  place  for  the  application  of  the 
doctrine  of  estoppel  invoked  against  the  de- 
fendant Mary  Burma,  that  luta  resulted  in 
the  decree  aa  rendered.  As  her  husband 
made  no  statement  wbatevw  to  the  plain- 
tiff bank,  or  to  any  of  its  officers  or  agents, 
regardliv  the  own^hlp  of  his  property  or 
his  wife's  property,  and  aa  plaintiff  was  in 
no  wise  induced  to  loan  the  money  which  It 
did  to  her  husband,  Obarles  Bnrms,  on  ac- 
count of  bia  apparent  ownership  of  her  prop- 
erty,  no  wrong  was  done  the  bank  by  the 
wife  by  acquiescence  or  otherwise  in  a  false 
atatement  regarding  the  ownership  thereof 
to  others  by  the  husband.  Plaintiff  was  led 
Into  no  error  that  should  estop  Mrs.  Burrus 
from  tbe  ass^on  of  the  true  facts  regard- 
ing that  property,  where  It  is  sought  to  be 
taken  aa  the  property  of  her  husband  by 
one  not  deceived  by  her  conduct  or  action 
concerning  It.  While  no  principle  In  our  ju- 
rispmdence  la  better  established  than  that 
where  one,  by  his  or  her  act,  deed,  or  con- 
duct, induces  or  causes  another  to  believe 
In  a  certain  state  of  facts,  and  that  other, 
acting  upon  It,  parts  with  his  money  or  prop- 
erty, the  former  will  he  estopped  to  deny 
that  such  fact  really  existed.  In  a  contro- 
veray  between  said  parties  Involving  tbe 
question  of  the  existence  or  nonexistence  of 
such  fact  or  fftcta  asserted  or  assiuned,  yet 
equally  aa  well  founded  is  the  mle  that  no 
one  can  Invoke  estoppel  to  stay  tbe  asser^ 


tlon  of  a  truth  by  another,  who  has  not  him- 
self or  herself  been  misled,  or  Induced  to  do 
some  act  or  thing  to  his  or  her  injury,  on 
account  of  some  false  act,  conduct,  or  deed 
of  that  other,  which  otherwise  be  wonU  not 
have  don^  w  when  he  who  invokes  the  mle 
had  no  knowledge  of  tlie  false  action  of  fbe 
other  at  the  time  he  acted.  A^tlying  ttils 
rule  to  the  unquestioned  facts  of  this  case, 
aa  found  by  boOi  Jury  and  oonr^  it  most  be 
manifest  that  Mrs.  Burma  is  not  estopped 
from  asserting  her  titie  to  tbe  notes  in  ques- 
tion, which  she  bad  received  from  the  sale 
of  the  153  acres  of  land  in  controversy,  pre- 
viously purchased  by  her  in  good  faith,  and 
paid  for  with  her  own  means,  as  against 
the  plaintiff  or  any  one  except  those  securi- 
tieB on  her  husband's  notes  at  plaintiff's 
bank,  who  say  they  were  Induced  to  al^  the 
notes  on  account  of  his  anwrent  ownersh^i 
ot  tbe  wife's  property  with  the  wife's  ac> 
quiescence;  and  they  cannot  be  heard  to  In- 
voke estoppel  against  Mrs.  Burras  In  this 
proceeding,  or  in  a  kindred  proceeding  by 
themselves,  as  no  definite  wrong  bad  yet 
resulted  to  them  to  this  time  by  means  of 
wbat  they  say  they  did  on  account  of  her 
conduct  In  permitting  her  husband  to  claim 
her  property  as  his  own.  Until  the  act  or 
conduct  which  induced  them  to  sign  the  notes 
with  the  husband  ot  Mrs.  Burrus  at  plaintiff's 
bank  had  resulted  In  their  having  lost  some- 
thing, they  would  have  no  standing  in  court 
in  a  proceeding  against  the  property  of 
Charles  Burrus,  and  much  less  against  the 
property  of  his  wife,  which  he  had  the  ap- 
pearance of  owning,  only.   Counsel  for  re- 
spondent has  referred  us  to  no  authority 
sustaining  the  theory  upon  which  the  decree 
entered  herein  Is  predicated,  and  we  appre- 
hend the  books  would  be  searched  in  vain 
for  its  precedent  As  the  plaintiff  had  not 
been  misled  ox  deceived  by  the  act  conduct 
or  representation  of  Charles  Burras  regard- 
ing the  ownership  of  liis  wife's  property,  in 
which  it  is  claimed  she  acquiesced,  it  cannot 
in  this  proceeding,  invoke  estopp^  against 
the  wife's  assertion  of  title  to  the  notes  in 
question,  deilved  through  the  sale  of  that 
property.    Not  having  been  misled  or  de- 
ceived by  the  act  conduct  or  representation 
of  either  Mr.  or  Mrs.  Burma,  the  plaintiff 
cannot,  In  its  own  behalf,  invoke  estoppel 
against  Mrs.  Burrus.   Neither  can  the  plain- 
tiff, being  a  stranger  to  the  transaction  be- 
tween Charles  Burrus  and  his  securities, 
whereby  the  latter  were  Induced  to  sign  the 
notes  held  by  plaintiff  on  account  of  his  un- 
tme  statement  as  to  the  ownership  of  his 
wife's  property  with  her  acquiescence  or  ap- 
proval, set  up  such  acts  and  conduct  in  be- 
half of  said  securities  as  a  ground  of  estop- 
pel against  the  wife,  now  asserting  her  claim 
of  ownership  of  her  property,  for,  as  before 
said,  only  those  to  whom  a  representation 
had  been  made,  or  who  have  been  led  or 
induced  to  assume  some  responsibility  or 
part  with  something  of  valu^  can  take  ad- 
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vantage  of  the  plea  of  estoppel.  Under  our 
practice  act  (section  640.  Rev.  St.  1898)  all  ac- 
tions are  required  to  be  proaecnted  In  the 
name  of  tbe  real  party  in  Interest  Tills,  If 
notliing  more,  would  preclude  tbls  case  from 
being  considered  aa  one  for  the  benefit  of 
tbe  securities.  Moreover,  the  securitleB 
themselves  would  bave  no  standing  In  court 
to  subject  tbe  notes  In  question,  belonging 
to  and  held  by  Mrs  Burma,  to  tbe  payment 
of  the  debt  evidenced  by  tbe  Judgment 
against  themselves  and  Charles  Burros,  until 
they,  as  securities,  had  first  paid  the  debt, 
which.  It  appears,  from  both  the  petition 
and  the  facts,  they  have  not  done.  Neither 
does  the  fact  that  the  securities  notified 
plaintiff,  as  provided  by  section  4500,  Rev. 
St  1899,  to  proceed  against  Charles  Burms 
aa  the  principal  debtor  on  the  notes  held  by 
tbe  l»ink,  and  that  suit  was  Instituted  in 
pursuance  of  such  notice,  and,  furtber,  that 
this  proceeding  was  Instituted  at  the  request 
of  said  securities,  and  that  before  doing  so 
tbe  plaintiff  was  Idemnifled  against  all  coats 
and  liabilities  on  account  thereof  by  tbe  secu- 
rities, as  the  petition  alleged  was  done, 
tltle  plaintiff,  who  was  In  no  way  shown  to 
bave  been  misled  or  deceived  by  any  acts 
or  representations  of  any  one  to  Its  wrong 
or  injury,  to  avail  itself  of  the  doctrine  of 
estoppel  in  this  action  against  Mrs.  Burros.  I 
When  the  court  determined  that  Mrs.  Burrus 
received  from  her  husband  $3,000  that  after- 
wards went  into  the  land  in  controversy, 
the  resale  of  wbicb  resulted  in  ber  getting 
tbe  two  notes  that  have  been  subjected  to 
ptaintlfTs  Judgment  by  its  decree,  from  the 
sale  of  the  old  homestead  of  700  acres,  on 
account  of  an  honest  Indebtedness  due  to  lier 
from  her  husband*  In  part  and  the  balance 
on  account  of  money  he  had  gotten  from  the 
sale  of  her  part  of  that  tract  and  that  Mrs. 
Burrus  had  been  guilty  of  misconduct  regard- 
Ini;  ber  property,  so  as  to  cause  the  plain- 
tiff to  be  deceived  tlwreby,  or  to  have  given 
her  husband  a  credit  in  plaintiff's  bank  which 
he  otherwise  would  not  have  had,  it  then 
became  a  matter  of  no  concern  to  the  court 
whether  or  not  Mrs.  Burrus  had  Improperly 
permitted  ber  husband  to  use  her  property 
as  his  own,  and  in  such  a  way  as  thereby 
to  have  Induced  some  of  the  securities  to 
have  signed  tbe  notes  in  question  with  ber 
husband  at  plalntifTs  bank  In  reliance  of 
such  apparent  ownership,  and  plalntUf'a  bill 
aboold  have  been  dismissed. 

Judgment  of  the  trial  court  wQl  be  re- 
versed, and  plaintiff's  bill  ordered  dismissed. 
All  concur. 


PULUS  et  al.  t.  PULLIS  et  aL 
rSnpreme  Conrt  of  Missouri,  Division  No.  1. 
Dec.  23,  190S.) 

PfcSTNSRSHIP  ASSETS-ACTION  FOR  BHARB  OF 
DBC&ASBD  PARTNER. 

1.  Tbe  heirs  at  law  of  a  deceased  member  of 
a  partnership  may  not  sue  for  his  share  ia 
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aa  QDadminlBtered  asset  of  the  firm,  but  the 
admioistratcff  of  tbe  partnership,  or,  he  being 
dead.  Its  admlnlstzator  de  bonis  non,  must  sue 
for  tns  asset 

Appeal  from  SL  Lonti  Olrcnit  Court;  Wm. 
ZacbrltB^  Judge;. 

Action  by  Kate  Pallia  and  otbers  against 
Thomas  B.  Pnllls  and  others.  Judgment  for 
defendants.   Plaintiffs  appeal.  Affirmed. 

James  G.  Owen  and  McEeag  &  Oummii^s, 
for  appellants.  Henry  Boemler  and  Har- 
mon J.  Bliss,  for  respondents. 

BRACE,  P.  J.  This  is  an  appeal  from  a 
Judgment  of  the  St.  Louis  city  circuit  conrt 
sustaining  demurrers  to  the  plaintiffs'  amend- 
ed petition,  fllfed  February  16,  1901,  and, 
which  omitting  caption,  is  as  follows: 
"Plaintiffs,  by  their  amended  petition,  leave 
of  court  first  had  and  obtained,  for  their 
cause  of  action  state  that  the  Oak  HUl  Cem- 
etery Association  is  now,  and  was  at  the 
time  hereinafter  stated,  a  stock  cori>oration 
duly  incorporated  under  tbe  laws  of  the  state 
of  Missouri,  having  its  chief  office  or  place 
of  business  In  the  said  dty  of  St.  Louis; 
that  tbe  defendants  Merrlt  H.  Marshall,  Sr., 
Nathan  D.  Allen,  and  A.  S.  Mermod  claim 
to  have  an  Interest  in  tbe  shares  of  stock 
which  were  vsrongf ully  and  fraudulently  Is- 
I  sued  for  no  other  consideration  than  the  sur- 
render of  certificate  No.  11,  hereinafter  men- 
tioned, by  intermediate  surrenders  and  can- 
cellations, all  of  which  are  Involved  in  the 
controversy  In  this  case;  that  tbe  plaintiffs 
are  the  only  heirs  at  law  of  Theodore  Pullls. 
deceased,  who  departed  this  life  on  or  about 
the  2d  day  of  January,  1884,  intestate;  that 
Augustus  Pullls  administered  on  tbe  estate 
of  said  deceased  in  tbe  probate  conrt  of  the 
city  of  St  Louis,  and  finally  settled  said 
estate  on  or  about  tbe  28th  day  of  Septem- 
ber, 1892;  that  at  the  time  of  his  death  the 
said  Theodore  Pullls  was  a  member  of  tbe 
firm  of  Pullis  Bros.,  a  copartnership  com- 
posed of  Augustus  Pullls,  Theodore  Pullis. 
and  Thomas  B.  PuHls,  Jr.,  tbe  Interest  of 
each  being  one  undivided  one-third  of  all  the 
assete  and  property  of  said  firm;  that  Au- 
gustus Pullte,  as  surviving  partoer,  adminis- 
tered on  tbe  copartnerebip  estete  of  Pullis 
Bros.,  and  finally  settled  said  copartner- 
ship estate  on  or  about  the  26th  day  of  Oc- 
tober. 1880;  that  during  the  life  of  Theodore 
Pullis,  on  or  about  the  2d  day  of  January, 
1882.  tbe  said  Pullis  Bros,  became  tbe  own- 
ers of  the  entire  estete  of  T.  R.  Pullls  &. 
Sons  in  the  Oak  Hill  Cemetery  Association, 
wbicb  was  represented  by  one  hundred  and 
sixty  (160)  shares  of  the  capital  stock  of  the 
said  association,  and  evidenced  by  certifi- 
cate No.  11,  of  the  then  value  of  fifty  dol- 
lars per  share,  and  at  tbe  time  of  the  death 
of  Theodore  Pullis  said  shares  of  stock  then 
appeared  on  the  books  of  the  said  corpora- 
tion having  been  previously  Issued  on  June 
IT,  1870,  in  the  name  of  T.  R.  Pullls  &  Sons, 
a  copartnership  In  which  the  said  members 
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of  tbe  copartnerablp  of  FolIIs  Bros,  had 
been  all  Interested  prior  to  the  death  of  T. 
B.  Pnllls,  Sr.,  that  afterwards,  on  the  9tb 
da7  of  December,  1803,  said  corporation  is- 
sued a  stock  certificate  to  Pullls  Bros,  for 
one  hundred  and  sixty  (160)  shares  of  Its 
capital  Btocli,  which  was  at  the  time  num- 
bered 18;  that  previous  to  Issue  of  said  cer< 
tlScflte  No.  18,  on  or  about  the  2d  day  of 
January,  1882,  the  said  copartnership  of  T. 
B.  Pullls  &  Sons  was  by  mutual  consent 
dissolved,  and  the  said  firm  of  Pullls  Bros., 
for  value  received,  became  the  entire  own- 
er of  said  one  hundred  and  sixty  (160) 
sbares  of  said  corporation,  and  continued  to 
be  up  to  the  time  of  the  death  of  said  The- 
odore Pnllls,  deceased.  Plaintiffs  further 
state  that  the  said  Augustus  Pnllis,  now  de- 
ceased, did  not  either  in  the  estate  of  Pul- 
lls Bros,  or  In  the  estate  of  Theodore  Pnllis, 
deceased,  inventory  nor  administer  on  said 
shares  of  stock,  or  in  any  manner  ever  ac- 
count to  the  plaintiffs  for  tbelr  interest  In 
said  shares  of  stock;  that  Thomas  R.  Pnllls, 
Jr.,  of  the  defendants,  well  knew  of  all  of 
these  facts,  and  after  the  final  settlement  of 
tbe  said  estate  of  said  Theodore  Pullls,  de- 
ceased, the  said  Thomas  R.  Pnllls,  of  the 
defendants,  and  the  said  Augustas  Pullls,  de- 
ceased, surreptitiously  concealed  the  exist- 
ence of  the  interest  of  tbe  said  Theodore  Pul- 
lls, deceased,  from  the  plaintiffs  In  and  to 
the  shares  of  stock,  and  did,  on  the  9th  day 
of  December,  1893,  surrender  to  tbe  said  coi*- 
poration  said  certificate  No.  11,  and  had  the 
corporation  cancel  said  certificate  and  issue 
a  certlflcate  in  tbe  name  of  Pullls  Bros., 
wbleh  was  said  No.  18.  for  the  said  one  hun- 
dred and  sixty  (100)  shares.  Plaintiffs  aTer 
that  tbe  concealment  of  said  Augustas  Pnllls, 
deceased,  and  Thomas  R.  Pullls,  Jr.,  of  tbe 
exlstende  of  certificate  No.  11  and  the  Isane 
of  said  cOTtiflcate  No.  18  were  fraudulentiy 
done  by  the  said  Augustus  Pullls  and  Tfiokn- 
as  R,  Pulll8,;Jrj,  for  the  purpose  of  destroy- 
ing the  evidence  of  said  sbar&s  of  stock  and 
depriving  the  irfalntlffs  of  tbelr  Interest  In 
said  shares  of  stock.  .Plaintiffs  further  state 
that  afttowards.  to  wit,  on  or  about  the 
16th  day  of  October,  1804,  Augustus  PuUIs 
departed  this  life,  and  by  his  last  will  and 
testament  appointed  Angellne  B.  Pnllls  ex- 
ecutrix of  said  will;  that  she  administered 
on  said  estate,  and  finally  settled  It  on  the 
22d  day  of  . March,  1897;  that  soon  after  the 
death  of  Angustus  Pnllis,  to  wit  on  tbe  23d 
day  of  SeptemDer,  1895,  Thomas  R.  Pnllls, 
Jr.,  of  defendants,  then  being  the  only  snr- 
vlTlng  partner  of  said  Pullls  Bros^  he  having 
at  that  time  and  Icmg  prior  thereto  posses- 
sion of  tbe  said  certlflcate  No.  18,  unlawfully 
and  fraudulently  surrendered  said  c^erttacate. 
without  any  authority  f^m  tbe  plaintiffs,  to 
said  corporation,  and  had  certificate  No.  32, 
for  two  hundred  shares,  issued  to  Christian 
A.  Pullls,  and  on  the  30th  day  of  September, 
1895.  had  certificate  No.  48  Issued  to  Cora  B. 
Pnllis,  his  wife,  for  one  hundred  and  ninety 


shares,  and  certificate  No.  44,  for  ten  shares, 
Issned  to  himself,  Thoxnas  R.  Pullis.  Jr.;  that 
on  the  face  of  all  of  these  said  ctttlflcates  it 
is  expressly  stated  that  the  trausfen  of 
sbarca  of  stock  could  only  be  made  on  tbe 
books  of  the  said  corporation;  that  no  trana* 
fer  was  ever  made  by  any  person  author- 
ized of  certLQcate  No.  11  and  18  aforesaid: 
that  the  said  corporation,  by  its  agents  and 
officers,  negligently  and  fraudulently  can- 
celed said  certificate  and  Issued  as  aforesaid 
the  said  certificate  Nos.  82,  43,  and  44  afore- 
said, without  any  other  consideration  than 
the  surrender  of  said  certlflcate  Nos.  11  and 
18,  as  aforesaid,  the  Increase  of  shares  hav- 
ing been  Justified  by  tbe  Increase  In  assets 
and  an  Increase  In  the  capital  stock  author- 
ized by  a  vote  of  the  stodcbolders;  that  no 
further  money  has  been  paid  to  the  asso- 
ciation than  was  originally  paid  by  T.  R. 
Pullls  &  Sons  and  said  Pullis  Bros.  Plain- 
tiffs further  state  that  the  said  A.  8.  Mermod 
and  the  said  Nathan  D.  Allen  were  respect- 
ively president  and  secretary  and  treasurer 
as  well  as  directors  during  all  of  the  time 
hereinbefore  stated  of  the  said  Oak  Hill 
(Cemetery  Association,  and  well  knew  that 
the  copartnership  of  T.  R.  Pullls  A  Sons  was 
composed  of  T.  R.  Pullis,  Sr..  Theodore  Pnl- 
lls, Augustus  Pnllls,  and  T.  R.  Pullls,  Jr.,  and 
that  Pullls  Bros,  was  composed  of  Theodore 
Pnllis,  Augustus  Pullis,  and  Thomas  R.  Pnl- 
lls, Jr.,  and  well  knew  that  the  estate  of  T. 
R.  Pullls  &  Sons  and  that  of  Pnllls  Bros, 
were  admlnlst^^  on  by  Augustus  Pullls  as 
survlTlD^  partner,  he  giving  bond  In  both  of 
these  estates,  and  that  before  the  surrender 
of  certificate  No.  11  aforesaid  and  the  is- 
suing of  said  certificate  No.  18  these  copart- 
nerships had  been  finally  settled,  and  that 
Augustus  Pullls  was  no  longer  authorized  to 
act  for  either,  his  rights  as  surviving  part- 
ner and  that  of  Thomas  R.  Pullis,  Jr..  baring 
been  abrogated  by  said  administration,  but, 
notwithstanding '  the  knowledge  of  the  said 
corporation,  its  agents  and  officers.  It  fraud- 
ulently permitted  and  aided  tbe  said  An- 
gustos  Pullis  and'  Thomas  R.  Pnllls,  Jr.,  in 
their  fraudulent  eancelli^  of  said  two  cer- 
tificates, and  did  Issue  the  certificate  named 
in  lieu  thereof,  without  requiring  either  Au- 
gustus Pullis  or  Thomas  R.  Pullls,  Jr.,  to 
show  anything  for  their  part  In  said  iraudu- 
lent  acts  of  surrender  and  receipting  for  the 
shares  Issued  by  It  Plaintiffs  further  aver 
that  they  have  at  all  times  since  the  2d  day 
of  January  aforesaid  been  the  owners  of  and 
entitled  to  tbe  one  undivided  one-third  of  said 
four  hundred  shares;  that  Is,  133%  shares, 
of  the  value  of  (4.000.  Plaintiffs  further 
state  Nathan  D.  Allen  and  A.  8.  Mermod,  by 
Intermediate  cancellation  and  iss.ue  of  the 
200  shares  of  stock  Issued  to  Christian  A. 
Pnllls,  now  bold  a  certificate  of  100  shares 
each  since  September  13. 1897;  that  all  of  the 
defendants  holding  these  certificates  have 
collected  at  various  times  dividends  from 
said  corporation  to  the  amount  of  at  least 


Digitized  by  Google 


KOON8  ▼.  KANSAS  CITT 


SUBURBAN  BBI/T  R.  OO, 


75S 


$8,000,  the  one-third  of  wblcb  rightfully  be- 
lonss  to  the  plaintiffs;  ttast  Tbomaa  B.  Pul- 
Us  and  Oora  B.  PnlUs  are  both  Insolvent 
Plaintlflh  further  state  that  the  defendants 
knew  at  all  times  the  interest  of  the  plaln- 
tlffa  In  said  sharea  of  stock,  which  was  not 
known  to  plaintiffs  to  within  six  months 
prior  to  the  flUng  of  this  suit;  that  no  set- 
tlement has  ever  been  made  between  the 
estete  of  Tlieodore  Pnllls,  deceased,  and  the 
partners  who  snrTlved  him  of  the  Pullia 
Bros.,  nor  with  these  plaintiffs.  Therefore 
the  plaintiffs  pray  for  an  accoonting  of  the 
dlTldendi  collected  by  ttie  defendants  on  the 
totArest  of  itlaintifTa;  that  an  accounting  and 
settlement  be  made,  so  as  to  ascotaln  the 
Interest  of  the  plaintiffs  in  and  to  said  four 
hundred  sharea  of  stock;  and  for  an  ordw 
and  decree  that  the  certiflcate  of  stock  now 
held  by  defendants  be  surrendered  and  can- 
celed, and  that  said  corporation  issue  to  the 
plaintiffs  separately  the  number  of  shares 
eadi  may  be  «ititled  to;  and  the  plaintiffs 
further  pray  for  a  restraining  order  enjoin- 
ing the  defendants  from  selling,  assigning, 
or  transferring  In  any  manner  the  said  shares 
of  stock  until  a  final  hearing  of  this  cftse; 
and  tor  an  order  and  decree  that  the  said 
coiporatiDn  pay  all  future  dividends  that 
shall  be  declared  on  shares  of  stock  to 
plaintiffs;  and  for  such  other  and  furtlier  or- 
ders and  relief  as  to'  the  court  may  seem 
pn^er  and  equitable  in  the  premises,  and 
that  summons  be  issued  to  Mmit  H.  Mar- 
shall, Sr.,  Nathan  D.  Allen,  and  A.  8.  Mer- 
mod." 

A  fatal  objection  to  the  petition  is  so  clear- 
ly and  tersely  stated  in  one  of  the  demur- 
rers thereto  that  a  quotation  of  that  state- 
ment may  well  furnish  a  snffldent  reason 
for  anstalnlng  the  Judgment  of  the  circuit 
court  without  further  argument  or  examina- 
tion of  the  many  otbec  ol^ctions  urged 
against  It  It  Is  as  follows:  *'8ald  petition 
shows  on  Ito  face  tb&t  then  la  no  right  of 
action  In  the  plaintiffs,  or  any  of  them,  for 
possesion  of  the  property  described  in  plain- 
tHTi^  petition,  or  any  part  thereof,  or  Inter- 
est therein,  or  accounting  therefor,  nor  any 
rigbt  of  action  growing  out  of  or  in  regard 
to  said  property,  for  the  reason  that  It  ap- 
pears from  said  petition  that  the  sliares  of 
stock  of  the  Oak  Hill  Cemetery  Association 
Issued  to  Thomas  R  Pnllls  A  Sons,  and  de- 
scribed in  said  petition,  for  possession  of 
one-tbird  of  which  stock  and  accounting  for 
the  revenue  therefrom  this  action  purports 
to  have  been  brought,  was  an  asset  of  the 
coparinenhlp  firm  of  Pullls  Bros,  at  the  time 
of  tbe  dissolution  of  said  copartnership  firm 
by  tbe  death  of  Theodore  Pullls,  and  that 
consequently,  the  legal  titie  to  said  stock 
vested  Immediately  upon  his  appointment  in 
the  admlntstntor  of  ttie  copartnership  estate 
of  Pnllis  Bros,  (which  administrator  appears 
by  plaintiffs*  petition  to  hare  been  Augustus 
Pnllls),  and  that  all  rights  of  action  for  pos- 
session of  or  In  regard  to  said  stock  were  bj 


virtue  of  bla  said  appointment  solely  In  said 
Augustus  Pullls,  as  administrator  of  the  co- 
partnership estate  of  Pullls  Bros.,  and  that 
as  It  furthw  appears  from  plaintiff's  petition 
that  said  Augustus  PulUs  Is  dead,  and  ad- 
ministration of  said  copartnership  estate  of 
Pullis  Bros,  has  been  dosed,  all  said  rights 
of  action  in  regard  to  said  stock  must  pass 
to  and  be  exclusively  in  an  administrator  de 
bonis  non,  when  lawfully  appointed  on  a  re- 
opening of  the  administration  of  the  copart- 
Dwshlp  estate  of  Pnllls  Bros.,  tor  the  benefit 
of  tbe  creditors  and  distributees  thweoC,  and 
until  such  administrator  de  bonis  non  Is  iq>- 
pointed  said  rights  of  action  are  In  abeyance, 
and  such  rights  of  action  aie  not  In  the  dis- 
tributees individually  nor  collectively,  and 
still  less  are  th^  In  the  plaintiffs  herMn, 
who  are  alleged  by  said  petition  to  be  the 
heirs  at  law  of  Theodore  Pnllls,  which  said 
Theodore  Pnllls  appears  by  said  petition  to 
have  been  a  distributee  of  said  copartnership 
estate  of  PnlUs  Bros." 

If  authority  were  needed  to  support  ao 
evident  a  proposition,  it  may  readily  be 
found  in  the  cases  cited  In  tbe  brief  of  coun- 
sel for  respondents. 

Tbe  judgment  of  tbe  dicnlt  court  Is  aflBrm- 
ed.  All  concur* 


KOOMS  T.  KANSAS  CITY  SUBtlRBAN 

.     BELT  R.  CO. 
(Sopreme  Oourt  of  Missonrl,  DivWoa  No.  1. 

Nov.  25,  1903.) 

RAILROADS— FLAGMAN  — INJURIES  —  CONTRIB- 
UTORY  NEQLiaENCE-HUMANITARIAN  DOC- 
TRINE —  APPUCATION  —  WILLFUL  INJURY- 
EVIDENCE. 

1.  Where,  Id  an  action  for  tbe  death  of  a 
crossing  flagman,  who  was  struck  hj  an  engine 
backing  over  a  croseing,  plainUlrB  evidence 
tended  to  show  that  deceased  was  not  on  the 
track  at  all  until  the  enutue,  which  had  pre- 
viously been  staQding  Ktill  ju»t  beyond  tb- 
crossing  started  to  move,  nor  until  the  enginwi- 
approacnod  deceased  so  dose  that  be  was  nui 
within  tbe  range  of  vision  of  the  operatives  of 
the  engine,  when  fae  anddenly  stepped  oa  to  tbe 
track  while  flagging  the  driver  of  a  team  ap- 
proaching the  crossing,  pl&iatiff  was  not  en- 
titled to  recover,  notwithstanding  decedent's 
contributory  negligence  under  the  humanitarian 
doctrine,  there  being  no  evidence  that  dece- 
dent's injury  could  have  been  prevented  not- 
withstanding his  negligence. 

2.  In  an  action  for  death  of  a  railway  cross- 
ing flagmao  evidence  reviewed,  and  held  iosulD- 
cieot  to  establish  that  defendant's  Bervants 
had  been  guilty  of  willful  injury  in  failinK  to 
stop  the  engine  by  which  deceased  was  killed 
as  soon  as  possible  after  they  knew,  or  by  tbe 
exercise  of  ordinary  care  might  have  known,  de- 
ceased had  been  struck. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; James  Gibson,  Judge. 

Action  by  Sarah  P.  Koons  against  the  Kan- 
sas City  Suburban  Belt  Railroad  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Reversed. 

Lathrop,  Morrow,  Fox  &  Moore,  tor  ap- 
pellant F.  F.  Rozselle.  F.  P.  Walsh,  and 
John  G.  Park,  for  respondent 
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MARSHAIJi,  J.  This  Is  an  ectloii  under 
tb^  statute  to  recover  $5,000  damages  for  the 
death  of  the  plalntlfTB  husband,  caused  by 
being  run  over  and  killed  by  one  of  the  de- 
fendant's cars  on  March  9,  1899,  at  Second 
and  Holmes  streets.  In  Kansas  City.  The 
plalntlfT  recovered  a  Judgment  below,  and 
the  defendant  appealed. 

The  petition  alleges  that  the  deceased  was 
employed  by  the  defendant  as  a  flagman  or 
watchman  at  Second  and  Holmes  streets,  and 
that  be  was  killed  while  in  the  discharge  of 
hia  duties  at  said  time  and  i^ace.  The  peti- 
tion then  charges  that:  "The  death  of  the 
said  Edmond  B.  Koons  was  directly  occa- 
sioned by  the  negligence,  carelessness,  and 
want  of  ordinary  prudence  upon  the  part  of 
the  defendant,  its  servants  and  agents,  in 
the  following  respects,  to  wit:  (1)  Prior  to 
said  injury  and  death  defendant  had  enact- 
ed and  given  all  its  servants  notice  of  two 
rules  governing  the  operation  of  Its  locomo- 
tive engines,  which  rules  were  applicable  to 
the  operation  of  said  engine  number  sixty- 
seven  at  said  time  and  place,  and  were  and 
are  in  words  and  figures  as  follows:  'The 
engine  bell  must  be  rung  before  an  engine 
is  moved.  •  •  «  The  engine  bell  must  be 
rung  for  eighty  rods  before  reaching  every 
road  crossing  at  grade,  and  until  it  is  past 
The  whistle  must  be  sounded  as  per  rule.* 
Said  engine,  immediately  prior  to  said  in- 
Jury,  stood  twenty  to  fifty  feet  west  of 
Holmes  street,  and  defendant's  agents  and 
servants  in  charge  of  said  locomotive  en- 
gine negligently  and  carelessly  started  and 
moved  tbe  same  over  and  across  Holmes 
street  In  said  city  at  said  time  without  giv- 
ing any  signal  whatever,  and  neither  rang 
the  bell  nor  sounded  tbe  whistle  on  said  en- 
gine, so  that  said  engine  came  upon  the  said 
l-Mtuond  B.  Koons  unawares,  and  struck  and 
killed  him  as  heretofore  stated.  That,  if 
said  bell  had  been  rung  or  whistle  sounded, 
said  Edmond  B.  Koons  would  have  taken 
warning,  escaped  from  danger,  and  all  In- 
jury would  have  been  avoided.  (2)  The 
agents,  servants,  and  employes  of  defendant 
operating  said  locomotive  engine  knew,  or 
by  the  exercise  of  ordinary  care  might  have 
known,  that  Edmond  B.  Koons  was,  Immedi- 
ately prior  to  tbe  movement  of  said  engine, 
upon  the  defendant's  track,  in  a  position  of 
peril,  in  front  of  said  engine,  in  time  to  Iiave 
stopped  or  prevented  the  movement  of  said 
engine,  and  to  have  avoided  injuring  said 
Koons,  but  said  servants  of  defendant  negli- 
gently failed  and  omitted  so  to  do,  and  ran  said 
engine  over  him  as  heretofore  stated.  (8)  One 
of  the  servants  of  defendant,  namod  Parish, 
engaged  in  operating  said  engine,  passed 
down  said  track  east  of  said  Koons,  and 
negligently  and  carelessly  signaled  to  the 
servants  of  defendant  In  charge  of  said  loco- 
motive engine  to  move  eastward,  and  said 
engine  was,  in  obedience  to  said  tignal, 
moved  toward  the  east  when  be,  tbe  said 
Parish,  knew,  or  by  the  exercise  of  (HV 


dinary  care  might  have  known,  tliat  said 
Koons  stood  on  said  track  la  front  of  said 
engine,  and  in  a  position  of  peril;  but  said 
Parish  negligently  failed  to  g^ve  said  Kotms 
any  signal  or  warning,  and  n^Ilgently  fail- 
ed to  poB^mne  the  movement  of  said  engine 
until  said  Koons  had  passed  oat  of  dang^; 
and  although  said  Koons  was  wholly  ignorant 
of  any  intended  movement  of  said  engine* 
and  could  not  have  discovered  the  same  by 
the  exercise  of  ordinary  care,  the  same  waa 
started  forward,  ran  against,  upon,  and  over 
him,  causing  his  death  as  aforesaid.  (4) 
Said  engine  strtick  'said  Koons  without  in- 
juring him,  and  his  body,  resting  against  tbe 
brake  beam  of  said  engbie,  was  pushed  along 
unbarmed  In  front  of  the  same  for  a  distance 
of  seventy  to  eighty  feet,  and  said  Koons 
and  bystanders  and  spectators  were  dnrins 
all  of  said  time  shouting,  screaming  to,  and 
signaling  the  servants  of  defendant  operat- 
ing said  engine  to  stop  the  movement  there- 
of, and  said  servants,  in  consequence  of  said 
shouts,  screams,  and  signals,  Imew,  or  by  the 
exercise  of  ordinary  care  might  have  known, 
that  said  Edmond  B.  Koons  was  being  shoved 
ahead  of  said  engine,  and  was  in  a  ptwltion 
of  peril.  In  time  to  have  stopped  said  engine 
and  prevented  all  injury  to  him;  but  they 
negligently  and  carelessly  failed  to  do  so. 
and  negligently  ran  said  locomotive  over  hfm 
and  killed  him  as  aforesaid."  The  answo"  is 
a  general  denial  and  special  pleas  of  con- 
tributory negligence  and  assumption  of  risk. 

The  case  made  is  this:  The  deceased  had 
been  In  tbe  employ  of  the  defendant  as  flag- 
man or  watchman  at  tbe  Intersection  of  Sec- 
ond and  Holmes  streets  for  about  three  years 
before  the  accident  Second  street  is  60  feet 
wide,  and  runs  east  and  west,  and  Holmes 
street  la  50  feet  wide,  and  runs  north  and 
south.  The  defendant  has  a  double  track, 
standard  gauge  road  on  Second  street  It 
was  the  duty  of  the  deceased  to  look  out  for 
all  cars,  and  to  watch  the  crossing,  and  warn 
persons  of  the  approach  of  cars.  For  two  or 
three  months  the  defendant  had  been  engaged 
In  taking  earth  out  of  a  pit  which  waa  lo- 
cated west  of  Holmes  street,  and  which  waa 
reached  by  a  switch  track  from  the  south 
track  on  Second  street  Two  engines,  trains, 
and  crews  were  employed  in  tbe  work.  One 
engine,  which  was  numbered  67,  remained  at 
the  place  all  the  time,  and  was  engaged  In 
taking  the  train  of  empty  cars  from  tbe  north 
track  and  switching  it  onto  the  south  track 
by  means  of  a  cross-over,  which  was  lo- 
cated about  26  or  30  feet  east  of  Holmes 
street  and  then  pushing  the  train  westward- 
ly  along  the  south  track  to  the  switch  track 
and  over  the  switch  track  to  the  pit:  and 
when  tbe  cars  were  loaded  the  same  engine 
brought  them  back  onto  the  south  track,  and 
stopped  with  Its  tender  at  or  near  tbe  west 
line  of  Holmes  street  The  other  engine^ 
which  was  numbered  61,  was  engaged  tn 
moving  the  loaded  cars  westwardly  from 
Holmes  street  over  tbe  aouth  track  to  the 
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vest  bottomB,  and  wben  they  were  unloaded 
that  engine  moved  tbe  empty  cars  eastward- 
ly  over  the  north  track  to  Holmes  street 
and  there  It  vaa  a^ped-  with  its  tender  at 
or  near  the  west  line  of  Holmes  street  The 
engines  were  attached  to  the  rear  of  tbe 
trains,  and  were  always  faced  towards  the 
west  So  that  when  engine  No.  67  pulled  the 
loaded  cars  along  tbe  soatb  track,  and  stop- 
ped  with  its  tender  at  or  near  the  west  line 
of  Holmes  street  and  wben  engine  No.  61 
broogbt  the  empty  cars  from  the  west  bot- 
toms eastwardly  along  the  north  track,  and 
stopped  with  its  tender  at  or  near  the  west 
line  of  Holmes  street,  the  two  trains  would 
be  standing  aide  by  side.  The  two  engines 
were  then  uncoupled  from  their  trains.  The 
engines  were  then  switched  so  as  to  be  ex- 
changed from  one  train  to  the  other.  To  ac- 
complish this,  it  had' been  the  uniform  custom 
dnring  all  the  time  tbe  work  was  progressing 
for  engine  No.  67  to  back  eastwardly  across 
Holmes  street  to  a  point  clear  of  tbe  said 
cross-over,  and  there  stop.  Then  engine  No. 
61  would  come  back  eastwardly,  across 
Holmes  street,  to  the  cross-over,  and  thence 
across  the  cross-over  from  the  north  track 
to  the  south  track,  and  then  run  forward 
weatwardly  across  Holmes  street  to  where 
the  loaded  cars  had  been  left  standing,  and 
couple  onto  them,  and  push  them  westward- 
ly  along  the  south  track  to  the  west  bot- 
toms. Then,  as  soon  as  engine  No.  61  had 
thus  been  exchanged  from  the  empty  cars 
on  the  north  track  to  tbe  loaded  cars  on  the 
south  track,  and  had  moved  westwardly  over 
the  south  track,  engine  No.  67  would  pro- 
ceed from  the  south  track  over  tbe  cross- 
over  to  the  north  track,  move  westwardly 
across  Holmes  street  to  where  tbe  empty 
cars  had  been  left  standing  on  the  north 
track,  couple  onto  them,  and  pall  them  east- 
wardly across  Holmes  street  over  the  cross- 
over onto  tbe  south  track,  and  then  shove 
them  westwardly  along  the  south  track 
acroaa  Holmes  street  to  the  switch  track 
that  was  west  of  Holmes  street,  and  over 
the  switch  track  to  the  pit.  This  work 
went  on  constantly  from  0  o'clock  a.  m.  until 
6  p.  m.  on  every  day  for  two  or  three 
months  prior  to  the  accident  during  all 
which  time  the  deceased  had  been  acting  as 
flagman  at  the  crossing  on  Second  and 
Holmes  streets,  and  was  familiar  with  the 
manner  of  doing  tbe  switching  above  de- 
scribed. Thus  it  will  be  observed  that  every 
time  tbe  exchange  of  engines  aforesaid  was 
made  engine  No.  67  crossed  Holmes  street 
four  times,  and  engine  No.  61  crossed 
Holmes  street  twice.  Tbe  engines  were  or- 
dinary road  engines,  with  square  tenders, 
about  12  feet  high.  The  switchman  had  a  lit- 
tle shanty  about  8  feet  square  and  6  or  7  feet 
high  on  the  southwest  comer  of  Second  and 
Holmes  streets,  and  which  projected  about 
2  feet  and  8  inches  into  Holmes  street  On 
March  9,  1899.  about  4  o'clock  p.  m.,  engine 
No.  67  bad  pulled  a  train  of  loaded  cars  from 


tbe  pit  along  the  south  track,  and  stopped 
with  the  rear  of  its  tender  resting  about  8 
or  10  feet  west  of  the  west  line  of  Holmes 
street  It  uncoupled  from  tlie  cars  as  usual, 
and  awaited  some  25  minutes  the  coming 
from  the  west  on  the  north  track  of  engine 
No.  61  with  the  empty  cars.  Then  engine 
No.  61  arrived  on  the  north  track  with  the 
empty  cars,  and  stopped  with  the  rear  of  Its 
tender  about  8  or  10  feet  west  of  the  west 
line  of  Holmes  street  About  this  time  a 
dtlzm,  H.  3.  Schmltt  appeared,  driving 
south  on  Holmes  street  towards  the  tracks. 
Tbe  deceased  went  out  to  a  point  about  IS 
feet  east  of  the  west  line  of  Holmes  street 
to  flag  Scbmitt.  The  deceased  flagged 
Schmltt,  and  he  stopped  at  a  point  In  Holmes 
street  about  70  to  75  feet  north  of  the  north 
track.  About  that  time  engine  67  backed 
eastwardly  across  Holmes  street  and  while 
doing  so  It  struck  tbe  deceased,  knocked  him 
down,  and  the  brake  beam  caught  him  and 
dragged  him  the  balance  of  the  way  across 
Holmes  street  and  to  a  point  east  of  Holmes 
street  variously  testifled  to  be  from  25  to 
45  feet  east  of  the  east  line  of  Holmes  street 
when  the  engine  was  stopped,  and  the  de- 
ceased was  taken  out  from  under  the  tender 
so  badly  mangled  and  crushed  that  he  died 
immediately. 

The  plaintiff  Introduced  two  eyewitnesses 
to  the  accident— M.  J.  Schmltt  and  Mrs.  Elsie 
Schneider.  Mr.  Schmltt  saw  the  accident 
from  a  point  In  Holmes  street  70  or  75  feet 
nwth  of  tbe  north  track,  and  Mrs.  Schneider 
saw  It  from  the  front  porch  of  her  house, 
which  was  225  feet  east  of  the  center  line  of 
Holmes  street  and  112  feet  south  of  Second 
street,  and  which  house  stood  upon  an  eleva- 
tion of  some  20  to  25  feet  above  tbe  railroad 
tracks  on  Second  street.  Schmltt  testifled 
that  after  tbe  deceased  flagged  blm  he  stood 
still  for  about  five  minutes,  or  "a  few  min- 
utes any  way."  He  further  testifled  as  fol- 
lows: "Q.  What  track  did  Mr.  Koons  stand 
in,  if  he  was  in  either  track?  A.  Why,  tbe 
way  I  could  see,  I  think  be  was  standing  in- 
side of  the  first  south  rail.  Q.  Tou  mean 
north  of  the  first  south  rail?  A.  North  of  the 
first  rail  on  the  south  track."  He  further 
testifled  that  at  that  time  the  engine  No.  67 
was  standing  still  on  the  south  track  about 
8  or  10  feet  west  of  the  west  line  of  Holmes 
street  and  that  the  deceased  was  so  stand- 
ing between  the  rails  of  tbe  south  track,  at 
a  point  In  Holmes  street,  about  18  feet  east 
of  the  west  line  of  Holmes  street;  that  tbe 
engine  No.  67  then  moved  eastwardly  oo  the 
south  track,  and  struck  the  deceased;  that 
he  paid  no  particular  attention  to  it  but 
beard  no  bell  rung  or  whistle  sounded,  but 
noticed  a  slight  sound  made  by  tbe  escape 
of  steam  from  the  piston  rod  on  tbe  engine; 
that  when  tbe  engine  struck  tbe  deceased  be 
(Schmltt)  was  paralyzed  with  fear  for  a  mo- 
ment SQd  then  he  hallooed  to  stop  the  en- 
gine, and  that  some  persons  at  the  saloon 
on  the  comer  also  screamed,  but  be  could  not 
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say  whether  the  engineer  heard  tbe  sound; 
that  at  that  time  tbe  en0ne  was  moTing 
slowly— about  two  or  tbree  mtlea  an  hout^ 
and  the  deceased  had  been  dragged  about  10 
teet;  that  on  account  of  the  aun  shining  on 
tbe  cab  windows  he  could  not  see  any  one 
In  tbe  engine.  On  cross-examination  he  was 
asked:  "Q.  He  was  standing  about  the  mid- 
dle of  the  street?  A.  After  he  was  strudcT 
Q.  No,  I  mean  before  he  was  struck,  at  the 
time  he  was  signaling  to  you.  Did  you  see 
where  he  stood  tben?  A.  I  could  not  say 
exactly,  but  my  Impression  was  since  he  was 
standing  inside  the  south  rail.  Q.  Inside  the 
south  rail?  A.  Inside  tbe  south  rail.  Q.  Do 
you  mean  he  was  standing  on  the  track  be* 
tween  tbe  two  rails?  A.  Well,  between  the 
inside.  I  could  not  state  oactly  at  that 
distance,  but  I  think  by  the  way  he  was 
caught  on  the  brake  beam  he  was  atiinding 
inside  the  south  rail.  If  he  was  near  the 
center  of  tbe  rail,  or  when,  I  could  not  say. 
Q.  Of  the  south  rail  yon  mean  the  south 
track?  A.  Tbe  south  rail  of  the  south  track. 
There  were  two  rails  to  the  track,  and  h« 
was  Inidde  tbe  south  rail.  That  is  the  way 
It  appeared  to  me  he  was  standing  at  tbe 
time  he  was  struck."  Schmitt  forttier  tes- 
tified that  he  bad  passed  there  before,  and 
that  the  deceased  usually  stood  south  of  the 
outside  of  the  track  when  be  was  flagging. 
He  further  testified:  "Q.  Did  you  watch  the 
engine  as  it  moved  towards  Mr.  Koons?  A 
Well.  I  looked  at  tbe  cab.  I  kind  of  noticed 
tbe  engine.  But  I  was  not  positive  then  the 
old  gentleman  was  standing  on  the  track  be- 
fore he  was  stmck.  or  standing  on  tbe  out- 
side of  it  I  never  paid  any  particular  at- 
tention to  it  at  that  time.  Q.  Yon  assumed 
he  would  get  oil  If  he  was  on  the  track?  A. 
That  he  would  go  away  in  case  he  was.  I 
was  not  paying  any  attention  to  tiiat."  Mm. 
BIsle  Schneider,  the  other  eyewitness,  who 
testified  for  tbe  pbilntlfl,  said:  "Q.  Did  Mr. 
Koons  stand  In  one  of  tbe  tracks  of  the  de- 
fendant? A.  Well,  he  stood  not  in  the  tracks; 
he  stood  on  the  Holmes  street  but  he  made 
a  step  over  to  flag  a  wagon  that  came  from 
the  north  side  when  it  happened.'*  She  also 
said  that  when  the  engine  struck  tbe  de- 
ceased she  beard  him  scream  several  times, 
but  did  not  bear  any  one  else  scream.  On 
cross-examination  she  said  that  she  had  no> 
ticed  the  deceased  flagging  before  that  day, 
and  that  he  never  stood  "right  In  the  track 
when  the  train  came.  He  stood  on  the  side 
of  tbe  track  when  he  flagged."  She  also  said 
that  Just  before  tbe  accident  the  deceased 
had  been  talking  to  two  colored  women  on 
the  comer.  She  further  testified  as  follows: 
"Q.  When  the  engine  started  up,  did  you  see 
It  start?  A.  Yes,  sir.  Q.  Ton  saw  it  ap- 
proach Mr.  Koons?  A.  Tes,  sir.  Q.  When 
the  engine  started  up  and  approached  Mr. 
Koons,  where  was  he  standing?  A.  He  was 
standing  in  the  middle  of  the  street  there, 
and  a  wagou  was  coming  from  the  north, 
and  he  wanted  to  flag  that  wagon  not  to  come 


over,  and  he  just  made  a  step  to  flag  that 
wagon,  and  I  guess  he  stepped  a  little  too  far 
on  the  track,  and  there  Is  where  It  stmck 
him.  Q.  How  tar  was  he  standing  frmn  the 
track  when  be  started  to  flag?  A.  Right  by 
the  track.  Q.  He  was  standing  right  by  the 
side  of  the  track?  A.  Tes,  sir.  Q.  And 
about  that  time  the  engine  b^an  to  pnlt 
along?  A.  Tes,  sir.  Q.  When  tbe  engine 
was  moving  np  towards  him,  he  stuped  over 
on  the  track?  A.  Yes,  sir.  Q.  And  the  en- 
gine struck  blm?  A.  Yes,  sir;  because  the 
wagon  was  coming  from  die  other  side.  He 
wanted  to  flag  that  wagon,  and  be  stewed 
—  Q.  (interrupting).  In  other  words,  Juat 
befwe  the  engine  came  to  him,  he  stepped  on 
the  track  In  front  of  the  tender?  A.  Yes, 
star."  She  further  testified  that  when  tlie  en- 
gine moved  towards  the  deceased  there  was 
a  bell  ringing,  but  she  cduld  not  ttil  which 
engine  the  bell  was  on.  It  was  further 
shown  by  the  plaintiff's  evidence  that  an  m- 
gine  running  from  two  to  four  miles  an 
boar  oonid  be  stopped  at  that  place  in  five 
or  six  feet  after  the  engineer  got  a  signal 
to  and  after  he  got  his  hands  on  tbe 
lever. 

For  the  defendant  the  engineer  of  No.  67 
testlfled  to  the  custom  hoeln  described  of 
handling  the  trains  and  exchanging  tbe  en- 
gines, and  said  that  his  engine  Invariably 
moved  across  l^Imes  street  flrst  He  said 
fiuther  ttiat  he  and  his  fireman  were  in  Uxe 
cab  of  the  engine.  He  was  on  the  nortli 
side  and  the  fireman  on  the  south  aide.  That 
after  No.  61  came  from  the  west  with  th* 
empty  cars,  and  stopped  opposite  his  engine, 
west  of  Holmes  street,  the  head  switchman, 
whose  duty  it  was  to  direct  the  movements 
of  the  trains,  went  east  of  Holmes  street 
towards  the  switch,  and  signaled  to  him  to 
move  eastwardly.  That  he  immediately 
caused  tbe  fireman  to  ring  the  bell,  and 
looked  eastwardly,  and  saw  that  the  track 
was  clear,  and  then  he  moved  bis  engine 
eastwardly.  That  he  liad  seen  the  deceased 
about  five  minutes  before,  standing  on  the 
north  side  of  Second  street  talking  to  a 
policeman.  That  lie  did  not  see  him  Just 
as  the  engine  moved,  and  did  not  look  for 
him  specially,  because  it  was  the  duty  of 
the  deceitsed  to  look  out  for  all  cars  and 
engines,  and  to  keep  other  people  off  of  the 
crossing  as  they  approached,  and  likewise  to 
keep  off  the  tracks  himself.  That  be  was 
the  "guardian"  of  the  crossing,  and  it  was 
his  duty  to  look  out  for  the  trains,  and  not 
the  engineer's  duty  to  look  out  for  him. 
That  trains  could  not  \x  operated  if  en- 
gineers had  to  look  out  for  flagmen  at  cross- 
ings before  starting  their  trains.  That  lie 
was  looking  eastwardly  all  the  time  after  he 
started  the  engine,  and  did  not  see  the  de- 
ceased at  all.  That  he  heard  no  shouts  or 
screams,  and  did  not  know  that  Koons  bad 
been  knocked  down  and  was  being  dragged 
under  tbe  tender.  That  he  saw  a  young 
man  named  Mahoneyt  who  was  standing  on 
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tbe  northeast  corner  of  Second  and  Holmes 
streets,  wavloK  Mb  hands  for  bim  to  stop, 
and  pointing  under  the  tender,  and  he  then 
stopped  Immediately,  supposing  something 
was  wrong;  and  the  fireman  got  down  and 
looked  under  the  tender,  and  told  him  that 
Koons  was  under  tbe  tender;  and  that  this 
was  the  first  he  knew  of  Koons  being  there; 
and  that  he  stopped  the  engine  at  about  16 
feet  from  the  end  of  the  board  crossing— 
that  is,  the  tank  was  about  35  feet  long,  and 
the  engine  was  at  the  crossing,  but  the  tender 
was  east  of  the  crossiug.  That  tbe  engine 
only  ran  48  feet  and  5  inches  from  the  time 
It  started  until  it  stopped.  He  further  testi- 
fied that  a  stop  In  10  or  15  feet  when  the 
engine  is  running  at  thre'e  or  four  miles  an 
hour  Is  a  good  stop.  He  further  testified 
that  when  he  was  sitting  on  his  seat  In.  the 
cab  of  the  engine  he  could  not  see  a  man  on 
the  track  "for  quite  a  ways  back  of  the 
tank,"  and  that  standing  up  In  the  cah  he 
could  not  see  one  who  was  15  or  20  feet  be- 
hind the  tender,  but  could  see  him  If  he  was 
35  feet,  and  possibly  If  he  was  25  feet  be- 
hind the  tender.  There  was  shown  to  be 
some  differences  between  the  testimony  of 
the  engineer  at  the  trial  and  when  his  dep- 
OEltion  was  taken,  but  he  explained  that 
when  his  deposition  was  taken  hla  wife  had 
Just  died,  and  he  was  In  a  sad  condition, 
and  that  his  testimony  was  not  as  clear  or 
accurate  then  as  It  was  on  the  trial,  and  that 
since  his  deposition  had  been  taken  he  had 
measured  the  distances  accurately.  The 
fireman  corroborated  the  engineer's  testimo- 
ny In  all  particulars,  except  that  he  said  he 
was  not  certain  that  engine  67  Invariably 
moTed  eastwardly  first. 

At  the  close  of  tbe  plaintiff's  case,  and 
again  at  the  close  of  the  whole  case,  the  de- 
fendant demurred  to  the  evidence.  The  court 
overruled  the  demurrers,  and  the  defendant 
excited.  The  case  was  tried  below  by  the 
plaintiff,  and  was  snbmltted  to  the  Jury,  on 
the  theory  that  the  deceased  was  In  a  place 
of  Imminent  peril,  to  wit,  standing  between 
the  rails  of  tbe  south  track,  and  was  en- 
grossed In  the  discharge  of  his  duty,  and 
was  oblivions  to  his  danger,  or  risked  his 
life  to  save  that  of  others,  and  that  the  de- 
fendant actnally  knew  of  bis  peril,  or  by  the 
exercise  of  ordinary  care  could  have  known 
of  It,  and  either  by  a  willful,  wanton,  and 
reckless  disregard  of  human  life  or  inten- 
tionally ran  over  him  and  killed  him,  and 
therefore  the  defendant  is  liable  notwith- 
standing, as  the  plnintlfTs  Instruction  put  It, 
"the  husband  of  .the  plaintiff  was  himself 
guilty  of  negligence  In  being  upon  or  near 
the  track  of  defendant,  and  In  permitting 
himself  to  be  inattentive  to  the  dangers  sur- 
rounding him." 

1.  The  plaintiff  predicates  a  right  to  re- 
cover upon  what  Is  known  as  the  "human- 
itarian doctrine";  that  Is,  that  where  the  de- 
fendant has  been  guilty  of  negligence,  and  the 
plaintiff  hai  been  guilty  of  eontributcoT  neg- 


ligence, s'tiU  the  plaintiff  can  recover  If,  after 
the  defendant  actually  knows,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known, 
of  the  peril  of  the  plaintiff,  he  willfully, 
wantonly,  or  recklessly  Injured  the  plaintiff. 
The  plaintiff  invokes  the  law  as  laid  down 
in  this  state  In  Kellny  v.  Ballroad,  101  Mo., 
loc.  clt  76,  IS  S.  W.  806,  8  L.  R.  A.  783,  and 
in  Morgan  v.  Raih^ad,  159  Mo.  262,  60  a  W. 
195,  and  claims  that  It  is  based  upon  the 
English  case  of  Davles  v.  Mann,  10  Mees.  & 
W.  546,  which  plaintiff  says  holds  that,  even 
If  both  parties  have  been  negligent,  the  de- 
fendant has  no  right  to  be  guilty  of  a  will- 
ful, wanton,  or  reckless  dlsr^ard  of  human 
life,  and  injure  the  plaintiff.  The  plaintiff 
also  Invokes  the  rule  laid  down  in  Callahan 
V.  Railroad,  170  Mo.  473,  71  S.  W.  208,  60 
L;  R.  A.  249,  and  that  stated  in  Beach  on 
Contributory  Negligence  (3d  Ed.)  |  42.  that 
It  Is  not  deemed  negligence  In  law  If  one 
risks  his  life  or  exposes  himself  to  danger  In 
an  effort  to  save  the  life  of  another,  or  to 
protect  another  who  Is  exposed  to  sudden 
danger.  The  plaintiff  also  contends  that 
when  the  engine  was  started  the  deceased 
was  standing  between  tbe  rails  of  the  south 
track  at  a  point  18  feet  east  of  the  west  line 
of  Holmes  street,  and  the  engine  was  at  a 
point  10  feet  west  of  the  west  line  of  Holmes 
street,  and  that  the  engineer  could  see  any 
one  who  was  standing  on  the  track  25  feet 
behind  the  engine,  and  therefore  the  deceas- 
ed was  within  the  "zone  of  vision"  of  Mhe 
engineer,  and  hence  the  engineer  saw,  or  by 
the  exercise  of  ordinary  care  could  have  seen, 
tbe  deceased  In  a  position  of  Imminent  peril 
In  time  to  have  stopped  the  engine  before 
striking  the  deceased,  and  failed  to  do  ao. 
The  plaintiff  further  contends  that  after  the 
engine  struck  the  deceased  and  knocked  him 
down  and  was  dragging  him,  and  before  any 
particular  Injury  had  been  inflicted  upon  him, 
the  engineer  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known,  of  the  posi- 
tion of  peril  of  the  deceased,  and  could  have 
stopped  the  engine  in  time  to  avoid  seriously 
hurting  him,  but  that,  Instead  of  so  doing,  the 
engineer  either  willfully,  wantonly,  and  reck- 
lessly or  intentionally  continued  to  run  the 
engine,  and  did  not  stop  It  until  fatal  in- 
juries had  been  inflicted  upon  the  deceased. 
The  humanitarian  doctrine  in  this  state  is 
as  the  plaintiff  states  it,  but  It  la  not  neces- 
sary in  this  ease  for  the  writer  hereof  to 
reiterate  what  he  has  often  heretofore  said 
with  respect  to  the  rule  thus  announced  be- 
ing Incomplete  and  unilateral,  for  the  reason 
that  It  omits  to  take  into  account  the  correla- 
tive obligation  of  the  plaintiff  not  to  be 
guilty  of  willful,  wanton,  or  reckless  con- 
duct after  he  actually  knew,  or  by  the  exer- 
cise of  ordinary  care  conld  have  known,  of 
his  peril  in  time  to  avert  the  Injury.  Neither 
iB  It  necessary  In  this  case  to  say  more  than 
that  In  the  opinion  of  the  writer  the  case  of 
Davis  V.  Mann,  supra,  does  not  support  tbe 
bnmanltarian  role  as  it  is  now  itated  in  Oda 
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state  and  elsewhere,  for  the  reason  that  In 
that  case  the  plaintiff  had  tethered  hla  don- 
key, and  left  him  to  Xeed  on  the  highway, 
and  the  defendant's  servant  eame  along  the 
highway  with  the  defendants  wagon,  and,  in- 
stead of  being  on  the  wagon  and  managing 
the  team,  he  was  walking  some  distance  be- 
hind the  wagon,  and  was  allowing  the  horses 
to  proceed  uncontrolled  along  the  highway, 
and  they  ran  into  the  donkey,  who,  being 
tethered,  could  not  get  oat  of  the  wfiy,  and 
killed  him.  Lord  Erskine  told  the  jm-y  that: 
"Though  the  act  of  the  plaintiff  in  leaving 
the  donkey  on  the  highway  so  fettered  as  to 
prevent  his  getting  out  of  the  way  of  car- 
tia^  traveling  along  It  might  be  Illegal, 
gtill,  If  the  proximate  cause  of  the  injury 
was  attributable  to  the  want  of  proper  con- 
duct on  the  part  of  the  driver  of  the  wagon, 
the  action  was  maintainable  against  tlie  de- 
fendant"; and  his  lordship  directed  them,  If 
they  thought  the  accident  might  have  been 
avoided  by  the  exercise  of  ordinary  care  on 
the  part  of  the  driver,  to  find  for  the  plain- 
tur.  The  Jury  found  for  the  plaintifF,  and 
the  case  went  to  the  Court  of  Exchequer, 
where  the  judgment  was  affirmed,  and  where- 
in the  opinions  were  as  follows:  "Ixird  Abln- 
ger.  O.B.:  I  am  of  opinion  that  there  ought 
to  be  no  rule  in  this  case.  The  defendant 
has  not  denied  that  the  ass  was  lawfully  In 
the  highway,  and  thwefote  we  must  assume 
It  to  have  been  lawfully  there;  but,  even 
were  it  otherwise,  it  would  have  made  no 
difference,  for,  as  the  defendant  might,  by 
proper  care,  have  avoided  Injuring  the  ani- 
mal, and  did  not,  he  is  Uable  for  the  con- 
sequences of  his  negligence,  though  the  ani- 
mal may  have  been  improperly  ttiero.  Parke, 
B.:  This  subject  was  fully  considered  by 
this  court  in  the  case  of  Bridge  v.  The  Grand 
Junction  Railway  Company,  S  Bf.  &  W.  24(^ 
where,  as  appears  to  me,  the  correct  rule  la 
laid  dovra  concerning  negligence,  nnmely, 
that  the  negligence  which  Is  to  precludi'  a 
plaintiff  from  recovering  In  an  action  of  this 
nature  must  be  sacb  as  that  he  could,  by 
ordinary  care,  have  avoided  the  consequences 
of  the  defendant's  negligence.  I  am  report- 
ed to  have  said  in  that  case,  and.  I  believe, 
quite  correctly,  that  'the  rule  of  law  Is  Inid 
down  with  perfect  correctness  in  the  ens:;  of 
Butterfleld  v.  Forrester,  that,  although  there 
may  have  been  negligence  on  the  part  of  the 
plaintiff,  yet  unless  be  might,  by  the  exercise 
of  ordinary  care,  have  avoided  the  conse- 
quences of  the  defendant's  negligence,  he  la 
entitled  to  recover.  If  by  ordinary  care  he 
might  have  avoided  them,  he  is  the  author 
of  his  own  wrong.*  In  that  case  of  Bridge 
T.  Orand  Junction  Railway  Company  there 
was  t  plea  imputing  negligence  on  both 
sides.  Here  It  is  otherwise;  and  the  judge 
simply  told  the  jury  that  the  mere  fact  of 
negligence  on  the  part  of  the  plaintiff  tn 
leaving  his  donkey  on  the  public  highway 
was  no  answer  to  the  action,  unless  the  don- 
key's being  there  was  the  Immediate  cauae 


of  the  injury;  and  that,  If  they  were  of  opin- 
ion that  it  was  caused  by  the  fault  of  the 
defendant's  servant  in  driving  too  fast,  or, 
which  is  the  same  thing,  at  a  smartish  pace, 
the  mere  fact  of  putting  the  ass  upon  the 
road  would  not  bar  the  plaintiff  of  bis  ac- 
tion. All  that  is  perfectly  correct;  for,  al- 
though the  aas  may  have  been  wrongfully 
there,  still  the  defendant  was  bound  to  go 
along  the  road  at  such  a  pace  as  would  be 
likely  to  prevent  mischief.  Were  this  not 
so,  a  man  might  justify  the  driving  over 
goods  left  on  a  public  highway,  or  even  over 
a  man  lying  asleep  there,  or  the  purposely 
running  against  a  carriage  going  on  the 
wrong  side  of  the  road.  Oumey,  B.,  and 
Rolfe,  B.,  concurred.  Rule  refiMed."  The 
writer  hereof  has  always  been  unable  to  un- 
derstand how  this  case  can  be  said  to  af- 
ford a  basis  for  the  rule  that  holds  the  de- 
fendant liable  for  wlllful,  wanton,  and  reck- 
less conduct,  but  does  not  make  the  plain- 
tiff liable  for  similar  conduct:  for  that  case 
only  entitles  the  plaintiff  to  recovo-  if  the  de. 
fendant's  negligence  be  such  that  the  plain- 
tiff, by  ordinary  care,  could  not  have  avoid- 
ed being  injured.  In  that  case  the  donkey 
was  fettered  so  he  could  not  get  out  of  the 
way,  wherein  that  case  differs  from  the  case 
at  bar,  for  here  the  flagman  could  hare  got- 
ten out  of  the  way.  And  in  that  case  the  U- 
lustratiana  given  by  Parke,  B.,  were  of  a 
drlvinc  over  goods  left  on  a  public  highway, 
or  over  a  man  asleep  on  the  highway,  or 
purposely  runnii^  against  a  carriage  going 
on  the  wrong  side  of  the  road,  and  therefore 
were  cases  where  tlie  thing  or  person  injured 
could  not  avoid  the  defendant's  negligence 
or  wantonness,  and  could  not  themselves 
have  been  guilty  of  willfulness  or  wauton- 
ness  or  recklessness.  But  it  la  not  neces- 
sary to  pursue  that  matter  further  now,  for, 
whatever  differences  of  opinion  there  may 
be,  still,  under  any  rule  that  has  ever  been 
laid  down  on  this  branch  of  the  law,  the 
facts  in  tbla  case  do  not  bring  the  case  wltb> 
In  the  rule,  and  therefore  the  plaintifl  can- 
not recover. 

This  case  is  wholly  unlike  the  Morgan 
Case  or  the  Callahan  Case,  relied  on  by  the 
plaintiff,  and  is  easily  distinguishable  from 
the  case  of  Erlckson  v.  Ballroad.  171  Mo. 
647,  71  S.  W.  1022.  It  is  unlike  the  Morgan 
Case  because  there  the  injured  party  was  a 
citizen,  and  not  an  employ^,  while  bere  the 
Injured  party  was  a  flagman,  whose  duty 
it  was  to  Io<^  out  for  all  cars,  and  to  warn 
all  people  to  keep  out  of  danger,  and  to 
keep  out  of  danger  himself.  It  is  unlike  tbv 
Callahan  Case  because  there  the  injured 
par^  had  a  right  to  rei^  upon  it,  from  tlie 
previous  manner  of  doing  business,  that  the 
section  gang  would  not  throw  the  ties  down 
from  the  bridge  onto  the  street  until  be  told 
them  the  coast  was  clear,  and  because  he 
necessarily  exposed  himself  to  danger  to 
save  a  child,  while  here  the  deceased 
perfectly  aware  of  the  fact,  from  the  pr- 
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Tions  manner  of  doing  bnslneBS,  that  aa 
soon  as  engine  No.  61  came  from  tbe  west 
with  the  empty  cars,  engine  67  would  back 
acroai  Holmes  street,  and,  knowing  tbla,  lie 
was  actually  engaged  In  flagging  Schmltt 
against  the  approach  of  engine  67,  and  In  so 
doing  it  was  not  at  all  necessary  for  him  to 
expose  himself  to  danger  or  to  risk  his  life 
by  standing  on  the  track,  as  this  duty  had 
always  theretofore  been  safely  performed  by 
standing  outside  of  the  track,  and  because, 
according  to  Schmltt's  testimony,  he  never 
was  at  any  time  in  danger,  having  stopped 
70  or  75  feet  north  of  the  north  track.  This 
case  Is  also  unlike  the  Erickson  Case  In  that 
there  the  flagman  had  a  number  of  trains 
to  watch,  and  waa  actually  engrossed  hi  flag- 
ging a  street  car  against  a  train  on  another 
track  that  was  about  to  back  cross  the  cross- 
ing, and  was  Injured  by  an  engine  on  a  track 
closer  to  him,  which  he  did  not  know  was 
coming,  and  had  no  reason  to  expect,  while 
here  the  deceased  had  only  these  two  engines 
to  look  out  for,  and  from  the  previous  man- 
ner of  doing  business  he  knew  the  engine 
that  did  this  hurt,  No.  67,  would  back  across 
Holmes  street  first,  and  he  was  then  ac- 
tually flagging  Scbmltt  against  this  engine. 
Aa  stated,  the  facts  in  this  case  do  not  bring 
the  case  within  any  of  the  cases  or  rules 
above  referred  to  or  dted  and  relied  on  by 
the  plaintiff.  It  will  be  remembered  that 
the  plaintiff's  theory  is  that  the  plaintiff  Is 
entitled  to  recover,  because  uotwithstaniUng 
the  negligence  of  the  deceased  in  standing 
on  the  track,  the  defendant  actually  knew, 
or  by  the  exercise  of  ordinary  care  could 
have  known,  that  the  deceased  was  in  im- 
minent perl]  In  time  to  have  averted  the 
injury,  and  did  not  do  so,  and  that  the  plain- 
tiff's application  of  this  doctrine  to  this  case 
is  that  the  deceased  could  have  been  seen 
by  the  engineer  standing  on  the  track  be- 
fore he  moved  his  engine,  and  that,  even  if 
this  is  not  true,  the  engineer  knew  the  peril 
of  the  deceased  after  he  was  knocked  down, 
and  while  he  was  being  dragged,  and  before 
be  was  seriously  hurt,  in  time  to  have  stop- 
ped the  engine  and  to  have  averted  the  in- 
jury, and  failed  to  do  so.  Upon  the  first 
branch  of  this  proposition  the  plaintiff  con- 
tends that  the  deceased  was  standing  on 
the  track  at  a  point  In  Second  street,  18  feet 
cast  of  the  west  line  of  Holmes  street;  that 
the  engine  was  standing  10  feet  west  of  the 
west  line  of  Holmes  street;  tliat  the  "zone 
of  vision"  of  the  engineer  was  25  feet  be- 
hind the  tender,  and  therefore  the  deceased 
waa  within  sight  of  the  engineer,  and  his 
peril  was  known,  or  could  have  been  known 
by  the  exercise  of  ordinary  care,  to  the  en- 
gineer,  in  time  to  have  averted  the  Injury. 
The  evidence  shows  that  the  rear  of  the  ten- 
der of  the  engine  was  standing  S  w  10  feet 
west  of  the  west  line  of  Holmes  stieet,  and 
that  the  deceased  was  standing  about  18 
feet  east  of  the  west  line  of  Hohues  street; 
but  right  there  there  la  a  fatal  break  In  the 


plaintUt's  chain  of  causation,  for,  Instead  of 
the  evidence  showing  that  the  deceased  was 
standing  between  the  rails  of  the  south  track, 
there  Is  no  substantlnl  evidence  that  such  was 
the  fact,  but,  on  the  contrary,  the  only  real 
evidence— the  only  testimony  in  the  case  that 
is  worthy  of  the  name  of  evidence— Is  that 
the  deceased  was  not  standing  on  the  track, 
but  was  standing  In  a  perfectly  safe  place, 
and  in  the  place  at  which  he  usually  stood, 
until  the  engine  had  started  to  back  across 
Holmes  street  and  was  approaching  the  de- 
ceased, and  when  the  engine  had  gotten  so 
close  to  him  that  the  engineer  could  not  see 
him,  when  "be  Just  made  a  step  to  flag  that 
wagon,  and  I  guess  he  stepped  a  little  too 
far  on  the  track,  and  there  is  where  It  struck 
him,"  as  Mrs.  Schneider,  the  plaintiff's  eye- 
witness, described  it  Tliis  Is  what  Mrs. 
Schneider  said  was  the  cause  of  the  Injury, 
and  she  is  the  only  witness  in  the  case  who 
speaks  advisedly  or  accurately  or  as  a  fact 
as  to  bow  the  unfortunate  accident  occur- 
red. It  is  true  tliat  the  plaintiff  relies  upon 
the  testimony  of  Scbmltt  as  furnishing  a 
basis  In  fact  for  the  contention.  But  an 
analysis  of  Schmltt's  testimony  shows  that 
be  did  not  pretend  to  speak  advisedly  or  ac- 
curately upon  this  point,  and  that  what  he 
said  is  plainly  an  argument  or  conclusion  of 
his  own,  and  not  a  fact  of  which  he  can  or 
pretends  to  speak.  He  says  be  paid  no  par- 
tlcnlar  attention  at  the  time  to  where  the 
deceased  was  standing,  but  be  Srst  said  he 
"thought"  the  deceased  was  standing  on  the 
track;  then  he  said  he  could  not  say  exactly 
where  he  stood,  but  bis  "impression  was 
since"  that  he  was  standing  inside  of  the 
south  rail;  and  then  he  said  "it  appeared  to 
me"  be  was  standing  on  the  track  "at  the 
time  he  was  struck";  and  finally  he  said, 
"I  think,  by  the  way  ho  was  caught  on  the 
brake  beam,  he  was  standing  on  the  tnslde 
of  the  south  rail.  If  he  was  near  the  center 
of  the  rail,  or  where,  I  could  not  aay.**  Thus 
it  will  be  observed  that,  after  saying  he  paid 
no  attention  to  it  at  the  time,  "his  Impression 
since  the  accident"  Is,  and  be  "thinks"  now, 
that  the  deceased  was  standing  on  the  track, 
and  he  winds  up  his  testimony  by  saying  he 
"thinks"  "by  the  way  he  waa  caught  by  the 
brake  beam  he  was  standing  inside  the  south 
rail."  This  Is  not  testimony  of  a  fact  which 
the  witness  knows,  but  is  simply  the  opinion 
or  Impression  of  the  witness  formed  since 
tbe  accident,  or  It  is  bis  dednctlon  drawn 
from  the  tact  that  tbe  deceased  was  catigbt 
by  fbe  brake  beam.  Of  course,  tiie  deceased 
was  on  the  track  when  be  waa  struck,  else 
be  would  never  have  been  Injured.  But 
when  did  he  get  on  the  track— before  the 
engine  came  so  near  him  that  the  engineer 
could  see  his  peril  or  afterwards?  That  is  tike 
pivotal  question  underlying  the  plalntUTs 
right  to  recover;  and,  conceding  all  that 
Scbmltt  says,  and  giving  all  legal  weight  to 
his  testimony,  it  wholly  fails  to  afford  a  sub- 
stantial basis  for  the  plaintiff's  .case  to  rest 
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upon,  or  to  make  out  a  case  to  so  to  the 
Jury  upon.  This  leaves  only  the  testimony 
of  the  plaintiff's  other  eyewitness,  'Mrs. 
Schneider,  and  she  says  that  the  deceased 
was  not  on  the  track  at  all  until  the  engine 
started  to  move,  nor  until  the  engine  ai>- 
proached  the  deceased,  and  then  he  took  a 
step,  and  went  too  far,  and  was  struck. 
This  positive  testimony  is  not  only  uncon- 
tradicted, but  It  Is  the  only  real  testimony  in 
the  case  as  to  the  position  of  the  flagman 
before  the  engine  started  to  move  and  as 
to  when  he  got  on  the  track,  and  this  testi- 
mony leaves  no  room  for  reasonable  minds 
to  differ  that  at  the  time  the  plaintiff  got 
into  a  position  of  peril  he  was  so  close  to 
the  tender  that  the  engineer  could  not  see 
falm,  and  therefore  the  humanitarian  doctrine 
has  no  place  In  this  case,  for  there  Is  abso- 
lutely no  evidence  of  willfulness,  wantonness, 
or  recklessness,  nor  of  Intention  to  injure 
the  flagman,  shown,  and  hence  the  plaintiff 
Is  not  entitled  to  recover.  Moore  v.  Railroad 
(Mo.)  75  S.  W.  672,  number  of  July  22,  190S. 

Touching  the  second  branch  of  the  propo- 
sition—that the  engineer  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known, 
that  the  deceased  was  being  dragged  in  time 
to  have  avoided  seriously  Injuring  him— the 
testimony  of  Schmltt  Is  that  he  hallooed  and 
some  persons  on  the  comer  screamed  while 
the  deceased  was  being  dragged,  end  before 
he  was  seriously  injured;  but  he  also  said 
he  could  not  say  whether  the  engineer  heard 
him  or  them  or  not,  while  the  engineer  and 
ftreman  both  say  the  bell  was  being  rung 
on  engine  No.  67,  and  Mrs.  Schneider  says  a 
bell  was  ringing,  but  she  could  not  say 
whether  it  was  on  engine  61  or  67  (it  must 
have  been  on  67,  for  61  was  standing  still 
at  the  time),  and  Bchmltt  says  the  steam 
escaping  from  the  engine  was  making  a 
noise,  and  both  the  engineer  and  fireman 
say  they  did  not  know  that  the  flagman  had 
been  knocked  down  or  was  being  dragged 
or  was  under  the  tender,  until  the  engineer 
stopped  the  engine  because  of  the  signals 
given  by  the  young  man  Mahoney,  who  was 
standing  on  the  northeast  comer  of  the 
streets  aforesaid,  and  because  be  was  point- 
ing down  at  the  tender,  and  he  supposed 
there  was  something  wrong.  Upon  such  s 
state  of  facts  It  would  not  be  fair  or  Just 
or  reasonable  to  And  that  the  engineer  knew 
the  flagman  was  being  dragged,  and  will- 
fully, wantonly,  recklessly,  or  Intentionally 
failed  to  stop  the  engine.  The  engineer  was 
sitting  on  the  bench  In  the  cab  of  the  en- 
gine, looking  eastwardly.  His  "zone  of  vis- 
ion"  of  the  track  began  at  a  point  25  feet 
behind  the  tender.  Admittedly,  there  were 
only  28  feet  between  the  rear  of  the  tender 
and  the  place  In  Holmes  street  where  the 
deceased  stood,  and  at  that  time  the  deceased 
was  not  standing  on  the  track.  When  the 
train  had  moved  three  or  four  feet  It  was 
not  possible  for  the  engineer  to  see  the  d^ 
ceased.  At  some  time  after  the  engine  be- 


gan to  move  the  deceased  nnguardedly  step- 
ped onto  the  track.  The  engineer  did  not 
and  could  not  see  him.  He  was  knocked 
down  and  dragged  from  48  feet  5  Inches,  as 
the  engineer  testlfled,  to  about  70  to  7j  feet, 
as  some  of  the  witnesses  put  It;  but  the  en- 
gineer did  not  know  It  until  after  the  en- 
gine was  stopped  and  the  fireman  got  down 
and  looked  under  the  tender  and  saw  the 
deceased  and  told  the  engineer.  The  en- 
gineer was  an  old  and  experienced  man,  bad 
never  Injured  any  one  before,  and  had  no 
feeling  against  the  deceased,  and  no  desire 
or  intention  to  injure  him.  The  accident 
was  unfortunate,  but  there  Is  no  element  of 
willfulness  or  wantonness  or  recklessess  or 
Intentional  wrong  In  the  case.  The  diligence 
of  counsel  has  supplied  a  great  many  cases 
of  flagman  being  Injured,  In  some  of  which 
recoveries  have  been  permitted,  and  in  oth- 
ers denied,  but  it  will  serve  no  good  purpose 
to  analyze  them  in  this  case. 

The  instmctlon  for  a  nonsuit  should  have 
been  given.  The  plaintiff  made  out  no  case, 
and  the  Judgment  Is  reversed. 

ROBINSON,  J.,  concurs.  BRACE,  P.  J., 
concurs  In  the  result  VALLIANT,  J.,  con- 
curs in  all  except  what  is  said  in  crltidsm  oi 
Kellny  t.  Railroad. 


WOOD  et  al.  v.  PORTER  et  al. 

(Supreme  .Court  of  Missouri,  DlvisioD  No.  L 
Nov.  25,  1908.) 

FRAUDULENT  CONVEYANCES— DEBTOR- S  RIGHT 
TO    HAKS  PRSraaENCES-ATTACHINO 
OREDITOR— RIQUT  TO  ATTACK. 
1.  Since  even  an  Insolvent  debtor  may  make 
preferences,  creditors  attaching  land  cannot  as- 
Bail  as  fraudalent  In  law  a  prior  deed  of  troFit 
by  which  the  debtor's  equity  of  redemption  lo 
the  property  U  incumliei^  for  the  security  of 
other  creditors  whose  claims  exceed  its  valocb 

Appeal  from  Cttrcuit  Oonrti  Fettia  County; 
Geo.  V.  Longan,  Judge. 

8nlt  by  Hugh  W.  Wood  and  otlien  agalnat 
Jolin  O.  Porter,  the  Boone  County  Nattonal 
Bank,  and  othera.  From  a  judgment  tot 
plaintiffs,  the  Boone  Onmty  Natkmal  Bank 
and  certain  other  defendants  appeaL  Af- 
firmed. 

Geo.  P.  B.  Jackson  and  Montgomery  A 
Montgomery,  for  appellants.  J.  H.  Both  well 
and  Charles  B.  Yeater,  for  respondents. 

BRACE,  P.  J.  On  the  7th  of  July,  1885. 
Jonathan  R.  Barrett  and  his  wife  executed 
a  deed  of  trust  upon  certain  rtol  estate  alto- 
ate  In  and  adjoining  the  dty  of  Sedalla  lo 
Pettis  county  to  secure  a  large  Indebtedness. 
Afterwards,  on  the  28th  of  August,  18M, 
Barrett,  without  being  Joined  by  his  wife,  ex- 
ecuted a  second  deed  of  tmat  upon  the  same 
property  to  the  St.  Louis  Trust  Oompany  to 
seenre  the  paymrait  tst  an  Indebtednees 
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amounting  In  tbe  aggr^te  to  $107,999.65. 
Tbe  debts  were  divided  Into  four  classes,  the 
Hrst  class  aggregatiDg,  without  Interest,  the 
Hum  of  $5,500.  the  second  class  $43,729.  ihe 
third  class  $11,152.88,  and  the  fourth  class 
$47,617.67;  and  were  to  be  paid  In  tbe  order 
-of  classification.  The  first  class  was  made 
up  of  two  notes— one  for  $5,000.  of  which  tbe 
plaintiff  Hugh  W.  Wood  was  the  owner;  and 
the  other  for  $500,  of  which  Tipple  N.  Bar- 
rett was  tbe  owner  at  the  time  these  pro- 
ceedings were  Instituted.  Tbe  deed  of  trust 
states  that  besides  the  first  mortgage,  above 
referred  to,  there  are  other  mortgages  on 
separate  parcels  of  the  real  estate  conveyed, 
securing  debts  aggregating  $17,100.  The 
■deed  of  trust  conveys  tbe  property  to  the 
trustee  In  tbe  usual  form  and  with  the  usual 
clause  of  defeasance;  that  is,  If  tbe  grantor 
shall  pay  the  debts  as  they  become  due  and 
payable,  the  property  shall  be  released.  It 
further  provides,  however.  If  be  fail  to  pay 
the  debts  secnreid,  the  deed  shall  remain  in 
full  force,  and  the  truatee  may  "whenerer, 
and  as  soon  as  the  note  of  said  Jane  H.  Wil- 
son, above  described,  shall  become  due  ac- 
cording to  Its  terms,  or  at  any  time  there- 
after, proceed  to  sell,"  etc.  This  note  was 
in  the  second  class,  was  for  $22,653.45,  dated 
July  1,  1S93,  and  [layable  to  Jane  H.  Wilson 
five  years  alter  date.  No  provision  Is  made 
for  any  sale  by  which  any  debt  secured  may 
be  paid  for  any  other  default  The  deed  of 
trust  contains  a  covenant  to  pay  the  taxes 
annually  as  they  become  due,  but.  If  the 
mortgagee  fall  to  do  sOb  tbea  it  is  provided 
that  either  the  trustee  or  any  creditor  se- 
cured by  tbe  deed  of  trust  might  pay  the 
taxes,  and  such  payment,  with  interest 
should  be  the  first  and  prior  lien  over  all 
debts  secured.  It  Is  not  provided  that  this 
failure  to  pay  taxes  should  constitute  any  de- 
fault, but  it  la  provided  that  tbe  trustee 
might,  "In  its  discretion,  and  as  shall  appear 
to  it  for  the  best  Interest  of  the  secured 
creditors,  sell  "so  much  of  the  property  as 
would  pay  such  defaulted  taxes,"  ao  as  to 
**preBerve  the  remainder  of  tbe  property." 
Rnch  sale  Is  not  required  to  be  public  and 
after  advertisement  bnt  the  power  given  Is 
to  sell  privately,  and  take  the  property  so 
eold  free  and  clear  of  the  Men  of  the  deed  of 
trust  The  deed  of  trust  provides  that  tbe 
mortgagor  shall  have  the  right  at  any  time 
to  sell  certain  designated  portions  of  tbe 
property  for  not  less  than  certain  stated 
sums,  free  from  the  lien  of  the  deed  of  trust 
tbe  proceeds  to  be  paid  over  to  the  trustee, 
and  applied  upon  the  secured  debts,  who  was 
then  to  release  the  property  so  sold  from  the 
lien  of  the  deed  of  trust  The  reservation 
covers  all  the  property  conveyed  except  the 
town  lota,  which  are  subject  to  deeds  of  trust 
having  prior  Uens.  The  deed  of  trust  states 
that  certain  of  the  secured  creditors  bold  oth- 
er and  additional  security  for  their  respective 
debts  in  addition  to  and  differing  from  tbe 
security  provided  by  the  deed  of  trust,  and 


that  all  sums  received  from  such  oth«  se- 
curities shall  be  applied  upon  the  indebted- 
ness secured  by  tbe  deed  of  trust  before  any- 
thing shall  be  paid  on  account  thereof  out  of 
the  security  provided  by  the  deed  of  trust. 
There  is  no  designation  of  which  of  the  cred- 
itors are  so  secured,  or  what  aecurltiea  tbey 
have.  The  deed  of  trust  authorizes  the  trus- 
tee to  perform  tbe  duties  and  exercise  tbe 
powers  conferred  upon  It  by  the  terms  of  tbe 
deed  of  trust  by  or  through  any  of  Its  officers 
or  agents  which  it  may  appcdnt,  but  tbe  trus- 
tee shall  not  be  responsible  for  the  negli- 
gence, default  or  other  wrongful  act  of  such 
offlcOT  or  agent,  provided  care  be  exercised 
by  it  in  the  selection  of  the  sam&  "Not  shall 
it  be  held  liable  or  responsible  tor  any  of 
Its  own  acts  performed  or  anyUiing  suttOTSd 
or  permitted  to  be  done  herenndOT,  unless 
done,  suffered,  or  permitted  to  be  done  will- 
fully or  through  gross  negligence."  Aftet^ 
wards  four  of  tbe  creditors  of  tbe  said  Bai^ 
rett,  whose  debts  had  been  included  in  ttie 
third  and  fourth  classes  of  tbe  debts  in  said 
second  deed  of  trust,  viz.,  tbe  Boone  Oounty 
National  Bank  of  Columbia,  Ho.,  Con  Dona- 
hue, the  Boyle  County  National  Banfe  of  Dan- 
ville. Ky.,  and  W.  A.  Latimer,  receiver  of 
the  first  National  Bank  of  Sedalla,  Mo.,  and 
two  other  oedltors  of  said  Barrett  whose 
debts  were  not  included  In  said  second  deed 
of  trust  viz.,  Edwin  Curd  and  the  People's 
Bank  of  Sedalla,  severally  liwtitnted  suits  in 
the  Pettis  countr  dreult  conrt  on  their  sev- 
eral demands,  in  which  snits,  upon  several 
affidavits  filed  therein  changing  that  the  said 
Barrett  defendant  therein,  had  fraudulently 
conveyed,  assigned,  and  disposed  oiF  bis  prop- 
erty so  as  to  binder  and  delay  his  creditor 
writs  of  attachment  wvn  issued  in  Septem- 
ber, 1894,  and  levied  on  said  real  estate. 
Afterwards,  on  tbe  8d  of  Avenst  1896,  the 
first  deed  of  trust  was  foreclosed,  in  accord- 
ance with  tbe  provisions  thereof,  by  a  sale 
at  public  auction,  conducted  by  the  defend- 
ant 3obn  C.  Porter,  sheriff,  acting  as  trustee, 
at  which  the  property  was  sold  for  the  sum 
of  $44,550,  and,  after  paying  the  debts  se- 
cured by  tbe  deed  of  trust  and  costs,  there 
remained  in  the  bands  of  Porter  tbe  sum  of 
$5,615.80.  Aften'ards  the  said  Barrett  died 
insolvent,  and  on  tbe  17th  of  April,  1897,  this 
proceeding  was  instituted  by  an  action  com- 
menced In  said  circuit  court  by  tbe  said 
Hugh  W.  Wood  against  the  said  John  C.  Por- 
ter, sheriff  and  trustee,  as  aforesaid.  In  which 
tbe  plaintiff  claimed  Bald  surplus,  and  asked 
that  tbe  same  be  paid  to  hfm.  Thereupon 
tbe  defendant  Porter  answered  by  bill  of  In- 
terpleader, setting  up  the  facts  aforesaid,  ad- 
mitting that  the  fund  was  in  his  hands,  al- 
leging tbe  conflicting  -  claims  of  the  parties 
under  and  against  said  second  deed  of  trust, 
asked  permission  to  bring  tbe  same  into  court 
and  thereupon  to  be  discharged,  which  was 
accordingly  so  done.  Thereupon  tbe  parties 
alleged  to  be  interested  appeared  and  plead- 
ed in  pursuance  of  tbe  order  of  the  court  ail 

Digitized  by  Google 


7U  77  aOUTHWBSTBBN  RBPOBTBB.  (Mo. 


except  tlie  nld  l^pple  N.  Barrett,  and  tbe 
said  attocblng  creditwB  dl8ClaimlniB  any  In- 
t^est  In  tiie  fnnd.  T7pon  the  Issues  joined 
by  tbe  petition  of  phOntUC  tbe  said  Hugh  W. 
Wood  and  the  Interplea  of  tbe  said  Tipple  N. 
Barrett  on  the  one  hand,  claiming  tiie  fnnd 
undo;  lald  second  deed  of  trust,  and  the  In- 
tnpleas  of  tbe  attaching  auditors  claiming 
said  fui^  as  sncb  on  tbe  other  band,  tiw 
case  was  sabmitted  to  tbe  court,  the  issues 
found  for  said  Wood  and  Barrett,  and  tbe 
fund  ordered  paid  to  them  In  the  proportion 
which  tbe  debt  of  each  hore  to  the  whole 
amount  of  the  fmid.  From  this  Judgment 
the  attaching  creditors  appeal. 

There  was  no  evidence  tending  to  prore 
fraud  in  fact,  and  the  only  question  presen^ 
ed  for  determination  Is  whether  this  second 
deed  of  trust  is,  as  against  the  appellants, 
fraudulent  In  law.  It  is  contended  for  the 
appellant  tbat  it  Is,  upon  these  grounds: 
First  Because  it  provided  that  no  default 
should  autbwlse  a  sale  of  the  property  until 
the  maturity  of  the  note  of  Jane  H.  mison, 
which  was  S  yrars,  11  mxratbs,  and  8  days 
after  the  date  of  the  deed  of  trust  Second. 
Because  of  tiie  jworlslon  in  the  deed  that  the 
grantor  might  sell  ctttain  portions  of  tbe 
property  lor  not  less  than  certain  stated 
sums,  and  ai^ly  tbe  proceeds  to  the  secured 
debts.  Third.  Because  of  the  provisions  in 
the  deed  tbat  tiie  trustee  shall  not  be  held 
liable  tor  the  negligent  ta  wrongful  acts  of 
its  agents  if  It  stiall  have  ocadsed  doe  care 
in  the  selection  of  sncb  agents,  and  shall  not 
be  held  for  Its  own  acts  ''unless  done,  suffw- 
ed,  or  permitted  to  be  done  willfully  or 
throng  gross  negligence." 

In  the  Tiew  we  take  of  Ola  case,  it  Is  mi- 
necessary  to  review  the  numerous  authorltleB 
cited,  or  tlw  argument  of  the  learned  counsel 
tor  appellants  In  support  of  tiiese  piapoal- 
tlons.  The  undisputed  facts  are  that  the 
only  property  conveyed  by  this  Instrumoit 
was  tbe  equity  of  redemption  of  the  said 
Barrett  in  the  real  estate  therein  described, 
and  that  tiie  value  of  that  property,  as  ascer- 
tained by  a  sale  regularly  made  in 'market 
overt  after  dne  notice,  was  less  than  tbe 
amount  of  the  debts  of  the  respondent  Hugh 
W.  Wood  and  Tipple  N.  Barrett  tbe  debts 
of  the  first  class,  and  In  fact  the  only  debts 
really  secured  thereby.  Tbe  bcma  fides  of 
tiiese  debts  Is  not  questioned,  and  no  evi- 
dence was  Introduced  tending  to  prove  any 
fraudulent  intent  in  making  the  conveyance. 
It  is  well-settled  law  In  this  state  "that  a 
debtw,  whether  solvent  or  insolvent  may  pre- 
fer (me  or  more  <a  his  creditors,  and  to  that 
end  may,  by  any  suitable  means,  appn^rlate 
tbe  whole  or  any  part  of  his  property  to  tbe 
paymmt  or  part  payment  of  bis  Just  debts  to 
one  or  more  of  his  creditors  to  tbe  exclusion 
of  otliers."  Meyer  Bros.  Drag  Co.  v.  White, 
165  Mo.  ISO,  66  B.  W.  290,  and  cases  cited. 
'^Tte  statute  la  aimed  only  at  Intended  fraud, 
but  the  payment  of  a  debt  to  one  creditor  is 
no  fraud  upon  other  creditors— so  legal  in- 


Jury  to  them.**  Bunqi  on  Itarad.  ConTey- 
ances  (4tb  Bd.)  1 168.  Bj  the  conveyaDce  In 
questhm  so  more  property  Is  appnqirlated  to 
tbe  poymeot  of  tbe  prefored  debts  than  is 
required  for  tlut  purpose.  No  l^al  injury  is 
thereby  inflicted  on  the  other  creditors. 
"Nothing  of  value  Is  withdrawn  from  them 
tbat  the  law  at  pretteence  will  not  approve^ 
or  tbat  the  statote  of  frauds  will  cmdemn." 
Bangs  MUllng  Go.  v.  Bums,  1B2  M&  8B0^  SB 
8.  W.  928.  If  pn^erty  exceedUig  in  Totne 
the  amount  of  these  preferred  debts  had  been 
transferred  by  the  conveyance,  then  tliere 
would  have  been  a  foondatlon  for  an  inquiry 
as  to  whether  a  legal  presumption  <j£  fraodo- 
lent  Intent  might  not  arise  from  the  provl- 
alons  of  the  deed;  but,  in  tbe  absence  of 
rach  foundation,  tbe  Inquiry  would  be  fiitll& 
The  judgment  of  tbe  circuit  comt  la  sf- 
firmed.  All  ccoicur. 


LBITNER  V.  ORIBB.* 

(Oourt  of  AiHwala  at  Kansas  Oltj,  Mo.  Nov. 
9.  1908.) 

HAffTBR  AND  8BRTANT— ASSUHPTION  OF  RISK 
—  TASK  BETOND  SERVANT'S  POWBB  —  RE- 
QUEST POR  ASSZSTANCB— YOUTH  OF  SERV- 
ANT. 

1.  Where  an  employer  directs  two  empIoyCi 
to  move  a  heavy  stone,  and,  on  their  Bugjcea- 
tion  that  they  should  have  a  third  man  to  as- 
aiat  them,  tells  them  to  move  the  stone  or  Qait 
tbe  Job,  whereupon  they  undertake  the  task, 
and  on  account  of  loose  earth  beneath  the 
st<Hie  a  crowbar  npheld  on  the  shoulder  of  one 
slips,  inJorlnx  his  arm,  the  Injured  employe  as- 
sumes the  risk,  and  the  master  is  not  liable. 

2.  The  fact  that  the  injured  servant  was  but 
17  years  of  age  would  not  change  the  rule,  it 
appearing  tliat  he  had  some  eiperioiee  at  tlie 
same  Und  of  labor,  and  there  being  nothing 
to  show  that  he  was  not  fully  aware  of  the 
character  of  the  undertaking. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; B.  P.  Gates.  Judge. 

Action  by  Frank  Leltner,  by  bla  iiext 
friend,  against  Louis  Grleb.  Judgment  tOr 
plaintur,  and  defendant  appeals.  Beveraed. 

Harklees,  O'Grady  &  Crysler,  for  appe- 
lant  Kagy  &  Horn,  for  respondent 

BROADDTTS,  J.  This  suit  is  for  damages 
alleged  to  have  been  sustained  by  reason  <rf 
an  Injury  caused  by  the  negligence  of  de- 
fendant Tbe  answer  was  a  general  d^ial, 
and  allegations  of  contributory  negligence  on 
the  part  of  plaintiff,  and  assumption  by  him 
of  tbe  risk.  The  facts  given  in  evidence  to 
support  plaintiff's  cause  of  action,  briefly 
stated,  are  as  follows:  Plaintiff  at  tbe  time 
of  the  injury  was  a  young  man  atwnt  18 
years  of  age,  In  the  employ  of  defendant 
and  had  been  for  a  while  previous  to  his 
alleged  Injury  engaged  In  handling  ston& 
At  tbe  time  of  bis  said  injury  be  and  another 
workman  by  the  name  of  Smith  were  requir- 
ed by  defendant  to  remove  a  large  stone  to 
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a  troncb  wblcb  had  been  dog  for  a  founda- 
tion which  defendant  with  his  laborers  were 
then  engaged  in  building.  Both  plaintiff  and 
said  Smith  suggested  to  defendant  that  on 
account  of  the  great  alie  of  said  stone  tbey 
ought  to  have  another  man  to  assist  them. 
That  defendant  told  them  to  roll  the  stone 
into  the  ditcb.  That,  If  they  could  not,  **to 
leave  the  job,"  or  words  substantially  of  the 
same  import  Thereupon  plalntlfe  and  Smith 
placed  the  crowbars  which  tbey  bad  for  the 
punrase  under  the  stone,  and  endeavored, 
by  raising  the  ends  In  their  hands,  to  move 
the  stone  as  required.  The  stone  was  lying 
on  some  loose  earth,  on  account  of  which 
either  plaintiff's  bar  or  the  rock  slipped. 
Plaintiff  had  the  end  of  the  bar  over  his 
shoulder,  and  when  the  bar  or  rock  so  slip- 
ped the  additional  weight  thus  caused  to  be 
thrown  upon  it  caused  the  said  bar  to  slide 
down  on  plaintiff's  arm,  whereby  he  was 
severely  Injured.  There  was  also  evidence 
that  prior  to  the  occasion  named  a  derrick 
liad  been  used  in  handling  stone,  which,  how- 
ever, was  not  tben  In  a  condition  to  be  ntllfa- 
ed. 

The  only  question  presented  is  whether, 
nnder  tbe  proof  and  tbe  pleadings,  the  plain- 
tiff is  entitled  to  recover.  It  is  the  conten- 
tion of  the  plaintiff  that  the  rule  of  law  ap- 
plies to  this  case,  viz.,  that  a  servant  is  not 
obliged  to  quit  the  service  of  his  master  be- 
cause he  has  fatted  to  furnish  safe  applian- 
ces or  tools  for  the  performance  of  his  labor, 
or  a  safe  place  in  wtiich  to  perform  It,  and 
that  by  so  remaining  in  bis  master's  employ- 
ment be  does  not  waive  bis  right  to  recover 
for  Injuries  received  In  consequence  of  a  fail- 
ure of  doty  in  that  respect  upon  the  part 
of  the  master,  If  he  has  reasonable  grounds 
to  believe  that  he  can  safely  use  such  ap- 
pliances or  tools,  or  safely  labor  In  the  place 
furnished  by  the  master,  by  the  exercise  of 
proper  care.  But  the  facts  In  proof  do  not 
show  that  ^ther  tbe  crowbar  used  by  the 
plaintiff  or  the  place  where  he  was  engaged 
at  labor  was  unsafe  at  the  time  of  his  injury. 
It  was  not  from  any  apprehension  of  danger 
that  he  and  his  fellow  workman.  Smith,  sog- 
Kcsted  to  the  defendant  tbat  they  ought  to 
have  another  man  to  help  move  the  stone, 
but  it  clearly  appears  that  their  demand  for 
additional  help  was  because  they  believed 
that  tbey  were  not  strong  enough  to  move 
tbe  stone  Into  the  trench.  The  Injury  to  the 
plaintiff  was  not  the  result  of  any  apprehend- 
ed danger,  but  of  the  effort  upon  the  part  of 
plaintiff  and  his  fellow  workman  to  accom- 
plish that  which  was  beyond  a  reasonable 
exertion  of  their  powers.  Tbe  cases  cited 
have  no  application  to  the  facts  of  this  case, 
as  neither  tbe  safety  of  the  crowbar  used 
nor  tbe  place  in  question  had  anything  to  do 
with  plaintifTs  injury.  The  question  is  there- 
fore one  of  principle,  and  not  of  precedent. 
It  Is  like  this:  The  master  directs  his  serv- 
ant to  perform  a  certain  service.  Tbe  serv- 
ant objects  because  be  thinks  it  beyond  bis 


power  to  perform  It  alone  and  unaided,  or 
that  he  ought  to  have  assistance  In  the  work. 
The  master  tells  him  U  he  does  not  choose 
to  undertake  It  to  quit  his  service.  Tbe  serv- 
ant does,  however,  attempt  to  perform  the 
service,  and  Is  injured,  not  by  reason  of  any 
defect  in  tbe  tools  or  appliances  or  the  place 
furnished  for  the  servant,  but  because  he 
has  undertaken  that  which  be  knows  is  be- 
yond the  reasonable  exercise  of  his  power. 
And,  furthermore,  we  know  of  no  rule  of 
law  tbat  holds  the  master  liable  In  damage 
for  an  injury  to  his  servant  that  cannot  rea- 
sonably be  anticipated  and  guarded  against 
by  the  exercise  of  proper  care.  Here  the 
servant  assumed  the  risk.  To  hold  otherwise 
would  be  holding  that  the  master  is  an  insur- 
er of  the  safety  of  his  servant  while  in  his 
employ.  The  plaintiff,  however,  insists  that, 
as  he  was  of  tender  years,  the  defendant  was 
required  to  exercise  a  higher  degree  of  care 
than  would  have  been  required  of  him  If  he 
bad  been  a  person  of  mature  years  and  sound 
discretion.  But  the  evidence  shows  that 
plaintiff  was  folly  17  years  of  age,  and  that 
he  had  had  some  experience  at  the  kind  of 
labor  in  which  he  was  engaged  when  InJurM, 
and  there  was  nothing  to  show  but  what  he 
was  as  fully  aware  of  the  character  of  the 
undertaking  as  was  his  fellow  workman. 
Smith. 

For  the  reasons  given,  we  do  not  think 
the  plaintiff  was  authorized  to  recover; 
therefore  the  cause  is  reversed.   All  concur. 


AMERICAN  BBA8S  MPO.  CO.  t.  PHIUP- 
PI  et  al. 

(Court  of  Appeals  at  St  Looia,  Mo.    Dec.  1, 
190S.) 

For  majority  opinion,  see  77  8.  W.  4TO. 

Separate  Opinion. 

OOODB,  J.  In  this  case  tbe  appeal  was 
taken  from  the  judgment  of  a  justice  of  the 
peace  during  the  April  term,  1902,  of  tbe 
circuit  court,  to  which,  under  the  statutes, 
the  appeal  was  returnable.  That  term  pass- 
ed, as  did  likewise  the  June  and  December 
terms  of  the  circuit  court,  and  tbe  February 
term  convened.  Meanwhile  no  notice  of  tbe 
appeal  had  been  given  by  the  appellant.  The 
majority  of  the  court  deem  It  unnecessary 
to  decide  what  the  effect  of  section  3366  of 
the  Revised  Statutes  of  1899  is  as  to  requir- 
ing notice  of  appeal  to  be  given  during  the 
term  of  the  circuit  court  at  whlcb  the  appeal 
Is  returnable.  If  taken  while  the  circuit  court 
is  In  session.  Tbe  general  purpose  of  the 
statutes  In  regard  to  forcible  entry  and  de- 
tainer and  unlawful  detainer  actions  is  to 
expedite  their  determination  as  much  as  pos- 
sible, and,  in  pm^uance  of  this  policy,  an  ap- 
peal taken  from  the  Justice's  Judgment  dtu*- 
ing  a  term  of  the  circuit  court  to  which  the 
appeal  lies  is  made  returnable  to  tbat  term 
Whether  It  Is  necessary  to  give  notice  at  tbat 
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term  by  virtue  of  tlie  new  enactment  (section 
3366,  supra)  Is  a  point  wblch  does  not  neces- 
sarily arise  for  decision  on  this  record.  We 
think,  however,  that  the  section  of  the  stat- 
utes last  mentioned  Is  at  least  so  far  oper- 
ative that,  If  the  second  term  after  the  aiH 
peal  iB  taken  goes  by  without  notice,  as  hap- 
pened In  this  case,  the  appellant  Is  delin- 
quent, and  the  appeal  may  be  dismissed  on 
motion  of  the  respondent. 

For  this  reason  we  think  the  Judgment 
should  be  affirmed. 

BBTBUBN,      concurs  In  this  opinlom. 


McDonnell  v.  Stephenson.* 

(Ooort  of  Appeals  at  Kansas  01^,  Mo.  Dpc 
7.  1903.) 

ACTION  FOR  COUUIS9I0N— SALE  OF  REAL  ES- 
TATE —  CONTRACT  —  FAILURE  OF  PROOF  — 
QVANTVlt  UBRUIT. 

1.  In  an  action  originatinK  in  the  circait 
court  to  recover  on  an  allecea  contract  for  the 
payment  of  a  commission  for  the  Bale  of  land, 
mere  proof  by  plaintiff  that  he  produced  a  cus- 
tomer able  and  willine  to  purchase  at '  the 
agreed  price,  without  bIiowIde  that  defendant 

Sreed  to  nay  a  commission  for  findins  a  par- 
Bser,  is  msufflcient  to  entitle  plslntiiii  to  re- 
cover, since  In  such  case  no  recovery  can  be 
had  on  a  qnantum  meruit. 

Ai^al  from  Circuit  Oourt,  Boone  County; 
Jolm  A.  Hockaday,  Judge. 

Action  by  Jamei  B.  McDonnell  against  B. 
M.  Stephenson.  From  a  Judgment  tor  de- 
fendant, plaintiff  appeals.  Affirmed. 

H.  S.  Booth,  for  appellant.  N.  T.  Gentry, 
fW  respondent 

BBOADDUS,  J.  This  is  a  suit  upon  con- 
tract to  recover  f  100  as  commission  for  the 
alleged  sale  of  defendant's  farm.  The  peti- 
tion alleged  tliat  a  contract  was  entered  into 
between  plaintiff  and  defendant  whereby  de- 
fendant agreed  to  pay  plaintiff  said  sum, 
provided  plaintiff  found  a  purchaser  for  the 
land  at  the  price  of  $5,000.  Tbere  was  evi- 
dence that  plalntiCF,  who  resided  in  Halls- 
ville.  Mo.,  was  a  real  estate  broker;  that  he 
had  negotiations  with  a  man  by  the  name  of 
Ryman,  who  was  willing  and  able  to  pur- 
chase defendant's  land  at  the  price  above 
mentioned;  that  plaintiff  brought  said  Ry- 
man and  defendant  together  on  the  12th  of 
August,  1002,  at  which  time  Ryman  wanted 
to  know  of  defendant  if  he  would  give  blm 
until  Saturday  following  to  close  up  the  deal; 
that  defendant  would  not  give  him  such  time 
to  close  the  deal,  but  consented  to  give  blm 
until  the  following  Friday.  August  15th,  at 
noon,  to  do  so.  In  the  meantime,  however, 
the  land  was  sold  to  another  person  by  the 
name  of  Pemberton,  the  sale  being  made 
through  the  agency  of  a  Mr.  Smith,  a  real 
estate  broker,  who  also  tiad  the  farm  for  sale. 
There  was  other  evidence,  bat  It  la  not  per^ 
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tinent  to  the  issue  raised  by  the  record.  A. 
Jury  was  waived,  and  the  cause  was  tried  by 
the  court  The  finding  and  Judgment  were 
for  defendant,  from  which  plaintiff  appealed. 

The  plaintiff  asked  several  instructions 
tmsed  up<Hi  the  theory  that,  if  plaintiff  pro- 
duced a  purchase  for  the  land  at  tbe  agreed 
price,  who  was  able  and  willing  to  buy,  then 
he  was  entitied  to  recover.  These  the  court 
modified  by  the  following  language:  "Pro- 
vided plaintiff  has  shown  that  defendant 
agreed  to  pay  plaintiff  one  hundred  dollars 
for  making  such  sale,  as  averred  in  his  peti- 
tion." Defendant  asked  no  inetmctiona.  It  Is 
apparent  that  the  court  found  against  plain- 
tiff on  the  ground  that  he  had  sued  on  a  con- 
tract, and  had  failed  to  prove  It  The  plain- 
tiff earnestly  contends  tliat,  as  the  evidence 
shows  that  he  did  produce  a  purchaser  able 
and  willing  to  take  the  farm  at  the  agreed 
price,  he  was  greatly  injured  by  tbe  Judg- 
ment of  the  court.  We  are  impressed  with 
the  fact  that  there  la  mwb  equl^  on  plain- 
tiff's part  But  it  was  a  case  at  law.  and  as 
such  we  must  view  it  Wlien  the  petition 
counts  on  contract,  there  can  be  no  recovery 
on  quantum  mendt.  Lumber  Go.  T.  Bayda, 
66  Mo.  App.  568;  Eyermau  t.  Cemetery 
Ass'n,  61  Mo.  486.  The  rule  la  different 
where  the  suit  originated  before  a  Justice  of 
the  peace.  See  Walker  v.  Guthrie  (decided 
at  present  term)  76  S.  W.  675.  Tbe  plaintiff 
having  failed  to  prove  bis  contract,  be  was 
not  entitled  to  recover  on  quantum  mernlt 

Tbe  cause  Is  affirmed.  All  cmcnr. 


OBANB  00.  V.  NEEL  et  al.* 

(Oourt  of  AppMls  at  Kansas  City,  Mo.  Nov. 
28,  190S.) 

HECHANICS'  LIBN8-HATBRIAUIEN-AGTI0M  TO 
FORBCLOSB^-BVIPENCB— TBSTIMONT  OP  CON- 
TRACTOR —  COMPETENOT  —  DEPOSmONS  — 
EXHIBITS-FAILURE  TO  INCLOSE  WITH  DEPO- 
SITION-STATUTES—TRIAL  COURT'S  DISCRE- 
TION. 

'  1.  In  an  actimi  by  a  materialman  to  enforce 
a  meohn  Die's  lien  on  a  building  in  which  tbe 
materifiis  sold  by  him  to  the  contractors  had 
been  used,  testiniony  of  the  contractor  that 
told  plaiutiff  that  the  material  was  for  use  in 
the  building,  and  that  h«  would  be  paid  on  com- 

Eletion  of  the  work,  was  incompetent  as  not 
aving  any  tendency  to  prove  that  the  material 
was  sold  on  the  credit  of  the  building. 

2.  The  fact  that  the  materialman  delivered 
port  of  the  materials  on  the  premises  sought 
to  be  charged  was  no  evidence  that  they  were 
sold  on  the  credit  of  the  bnllding. 

3.  Rev.  St.  1809,  §  2903,  requiring  tliat  ex- 
hibits produced  to  one  taking  a  deposition,  and 

ftroved  or  referred  to  by  the  witness,  aluttl  be 
Dclosed,  sealed  up,  and  directed  to  th«  clerk 
of  the  court,  is  mandatory. 

4.  Where  an  exhibit  was  not  attached  to  the 
deposition  or  sent  under  seal  to  the  clerk,  as 
required  by  Ttev.  St.  1899,  ft  2903.  it  was  with- 
in the  discretion  of  the  trial  court  whetiier  or 
not  to  permit,  after  the  commencement  of  trial, 
the  withdrawal  of  the  deposition,  and  the  at 
tadiment  thereto  of  the  exhibit 
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Appeal  tram  Circuit  Ooort,  Jackaon  Ooniity; 
James  OlbBon,  Judge. 

Action  by  the  Crane  Company  against  8.  M. 
Keel  and  others.  From  a  ludgmeat  In  favor 
of  dtfendanta,  plaintiff  appeate.  Afflnned. 

Grant  L  Rosenswelg,  for  Appellant  ElU- 
■on  A.  Neel  and  Bdward  a  Wright,  for  ro- 
qwndenta. 

BBOADDUS,  J.  This  Is  a  proceeding  to 
enforce  a  mechanic's  lien.  The  plaintiff  Is  a 
dealer  In  plumbing  supplies.  The  defendant 
Neel  made  a  contract  with  his  codefendaut, 
the  Faurot  Company,  a  manufacturing  con- 
cern, to  construct  In  his  building  hot-water 
heating  appliances,  including  radiators.  It  Is 
claimed  that  said  Faurot  Company  bongfat  the 
radiators  that  were  used  In  the  construction  ot 
Bald  heating  appliances  from  the  plaintiff. 
Defendant  Neel's  answer  was  a  general  denial. 

On  tlie  trial,  plaintiff  sought  to  prove  that 
the  articles  In  question  were  sold  by  the  plain- 
tiff to  the  Faorot  Manufacturing  Company 
aforesaid  for  the  purpose  of  being  used  In  the 
defendant  Noel's  building,  and  for  that  pur- 
pose introduced  Mr.  Faurot,  one  of  the  mem- 
bers of  the  defendant  company,  who  testified 
by  deposition.  In  bis  deposition  he  made  the 
following  statemoit:  "I  went  to  the  Crane 
Company  with  a  list  of  the  materials  to  be 
used  In  the  construction  of  the  heating  plant 
In  Dr.  Neel's  residence,  and  stated  to  the 
Crane  Company  that  that  material  was  for 
use  In  the  Neel  residence,  and  thst  they  would 
recdve  their  pay  on  completion  of  the  work." 
On  motion  of  defendant  Neel,  the  following 
part  of  said  statement  was  struck  ont  of  the 
record,  so  far  as  it  affected  him,  to  wit:  "And 
stated  to  the  Crane  Company  that  that  mate- 
rial was  tat  use  In  the  Neel  residence,  and 
that  they  would  receive  their  pay  on  comple- 
tion of  the  wtffk."  The  plaintiff  also  intro- 
duced the  dep(»ltlon  of  Andrew  Seymour,  who 
was  the  plaintiffs  bookkeeper  at  the  time  the 
articles  in  controversy  were  sold.  In  said 
deposition  the  witness  referred  to  a  certain 
entry  in  plaintiff's  book  which  contained  the 
original  order  for  the  articles  In  dispute.  This 
paper  was  Identified  as  Exhibit  A,  but  was  not 
attached  to  the  deposition,  being  sent  under 
seal  to  the  clerk  of  the  circuit  court  The  no- 
tary was  In  court,  and  plaintiff  offered  to  with- 
draw the  deposition  and  have  the  said  item 
attached  to  it  by  him,  but  the  court  refused 
the  off^  and  excluded  the  exhibit  It  was 
shown  that  It  was  the  habit  among  the  law- 
yers practicing  In  the  Kansas  City  courts  to  ' 
withhold  exhibits  and  produce  them  on  the  | 
trial.  Tt&ee  was  other  evidence  Introduced, 
bnt  plaintiff  frankly  admits  that,  without  that 
which  the  court  excluded,  he  was  not  entitled 
to  recovw.  The  court  peremptorily  Instmcted 
the  Jury  to  find  for  defendants.  PlalntUt 
signs  as  «Tor  the  action  of  the  court  In  ex- 
cluding said  evidence. 

In  Deardorff  v.  Kverlinrtt,  74  Mo.  3T,  it  was 
held  that  "the  declarations  ot  the  contractor 


that  the  materials  were  purchased  for  appel- 
lant's building,  although  made  when  they 
were  obtained,  are  not  evidence  against  the 
owners  of  the  land."  And  a  different  ruiinr 
made  In  Morrison  v.  Hancock,  40  Mo.  GU, 
was  overruled.  While  plaintiff  insists  that 
the  ruling  In  the  former  case  Is  not  good  law, 
it  would  not  apply  to  this,  for  the  reason  that 
here  the  contractor  was  testifying  to  his  own 
declarations,  which  would  prevent  the  applica- 
tion ol  said  rule,  Bnt  we  cannot  see  how 
that  fact  could  make  any  difference,  as  the 
reason  for  the  rule  Is  that  the  contractor,  not 
being  the  agent  of  tbe  owner  of  the  building, 
is  not  authorized  to  bin's  such  owner  by  his 
declarations.  The  rule  is  also  recognized  In 
Grace  v.  Nesbltt,  109  Mo.  9,  18  8.  W.  1118. 
Bnt  it  Is  suggested  that  the  mle  only  had  ref- 
erence to  Its  Incompetency  as  evidence  that  the 
material  was  used  In  the  construction  of  the 
building  sought  to  be  charged  with  the  lien, 
bnt  that  it  ia  competent  evidence  to  prove  that 
plaintiff  sold  the  material  to  be  used  in  such 
building— in  other  words,  that  tbe  sale  was 
made  upon  the  credit  of  the  building.  We  da 
not  see  how  this  can  be  so.  The  plaintiff  may 
have  sold  the  material  to  the  contractor  with- 
out any  Intmtlon  of  looking  to  the  building  as 
security  for  tbe  price  of  the  material,  and  tbe 
mere  fact  that  plaintiff  knew  that  the  mate- 
rial was  to  be  used  in  defendant's  building 
was  no  evidence  In  Itself  that  it  so  sold  it  to 
be  so  used.  And  the  fsct  If  it  was  a  fact, 
that  plaintiff  delivered  a  part  of  tbe  material 
on  tbe  premises  sought  to  be  charged  with  the 
lien.  Is  also  of  itself  no  evidence  that  It  was 
so  sold.  The  plaintiff  may  have,  for  aught 
that  appears  In  the  record,  sold  the  material 
in  qnestkm  without  reference  to  any  particular 
place  where  It  might  be  used,  as  materialmen 
sometimes  do  where  the  financial  standing  of 
the  contractor  appears  to  be  a  sufficient  guar- 
anty for  the  price  of  the  materials,  or.  In  other 
words,  where  the  sole  credit  Is  given  to  the 
contractor.  And  such  seems  to  h^ve  t)een  the 
case  here,  according  to  the  evidence  of  the  de- 
fendant Neel,  who  testified  that  t>efore  he 
paid  the  contractor  for  the  material  In  ques- 
tion a  member  of  the  plaintiff's  firm  lnforme4 
blm  that  It  had  not  sold  to  the  Faurot  Com- 
pany the  material  to  be  used  in  his  house,-  and 
that  Faurot  Informed  him  that  he  was  bnying 
all  bis  material  from  plaintiff,  without  any 
reference  as  to  where  it  was  to  be  utilized. 

The  action  of  the  court  in  excluding  Exhibit 
A  aforesaid  Is  also  approved.  Section  2903. 
Rev.  St  1899,  requires  that  "all  exhibits  pro- 
duced to  tbe  person  [taking  the  deposition] 
and  proved  or  referred  to  by  a  witness  shall 
be  Inclosed,  sealed  up  and  directed  to  the  clerk 
of  the  court  In  which  •  *  *  the  action  is 
pending."  Bnt  plaintiff  contends  that  said 
section  Is  only  directory,  and  not  mandatory. 
We  think  othnwise.  And  it  is  not  perceived 
how  the  evidence  of  a  witness  and  an  exhibit 
the  Identification  of  which  depends  upon  the 
witness,  can  be  admitted  in  tbe  form  of  a 
deposition  without  a  compliance  with  tbe  Btat> 
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ute.  It  was  competeot,  with  the  permlnioii 
of  the  court,  for  the  plalDtlff  to  taaTe  with- 
drawn the  depoBltioD  and  attached  aald  ex- 
hibit But  this  should  have  been  done  before 
the  trial,  at  which  time,  Judging  from  what 
the  court  said,  it  would  bare  been  permitted. 
But  It  was  a  question  of  discretion  In  the 
court,  which  we  think  was  soundly  exercised. 
With  the  evidence  excluded,  the  plaintiff  fail- 
ed to  show  that  the  article  were  sold  to  be 
used  In  defendant's  building,  and  be  was  not, 
therefore,  entitled  to  a  Judgment  enforcing  bis 
lien  on  the  property. 

There  are  other  questions  raised  on  the  ap- 
peal, but,  in  Tlew  of  the  foregoing  condustous, 
they  are  not  deemed  Important  and  will  not 
be  considered. 

The  cause  is  affirmed. 

SMITH,  P.  J.,  concurs  to  result 

ELLISON,  J.  (concurring).  In  ord^  to  es- 
tablish a  mechanic's  lien  by  a  materialman  for 
purchases  by  the  contractor,  it  is  necessary  to 
prove,  among  other  things,  that  the  material 
was  sold  by  the  materialman  for  the  owner's 
building.  If  the  materialman  does  not  sell  the 
material  for  the  building,  be  cannot  bare  a 
lira,  for  the  law  will  not  cast  a  lien  upon  him 
without  hla  having  any  part  or  agency  In  its 
Inception.  He  may  never  have  seen  the  build- 
ing, and  may  not  know  Its  location,  but  he 
must  sell  the  material  lor  It  The  language 
of  the  statute  is  that  he  must  furnish  the  ma- 
terial "for"  the  building.  The  proof  of  the 
fact  that  he  did  sell  for  the  building  may  be 
made  like  proof  of  any  other  fact;  1.  e.,  by 
anything  which  tends  to  show  such  was  his 
purpose.  The  declaration  of  the  contractor 
that  he  bought  for  the  building  certainly  does 
□ot  tend  to  prove  that  the  materialman  sold 
for  It.  For  the  contractor  may  purchase  tot 
a  certain  building,  and  yet  the  seller  have  no 
knowledge  whatever  of  the  purpose  of  the 
purchase.  But  If  the  declarati<m  of  the  con- 
tractor was  made  to  the  materialman,  and 
was  connected  by  proof  that  the  latter  acted 
upon  It  by  selling  the  material  to  him,  it  la 
good  evidence  that  he  sold  for  the  purpone 
thai  declared.  In  such  case  the  declaration 
of  the  contractor  alone  is  not  evidence,  but  the 
act  of  the  materialman  in  response  thereto  is 
evidence.  The  declaration  only  explains  the 
act  which  is  the  substantive  thing.  I  believe 
the  Dcardorff  Case  ought  not  to  be  regarded  as 
opposed  to  this  view.  In  this  case  the  evi- 
dence refused  by  the  court  was  that  the  con- 
tractor went  to  plaintiff,  and  stated  "that  the 
material  was  for  use  in  the  Neel  residence," 
But  the  object  in  proving  this  declaration  of 
the  contractor  was  stated  to  the  court  to  Iw  to 
show  'that  the  material  was  bought  at  the 
time  by  the  Faurot  Company  for  use  in  the 
Neel  residence."  That  being  Its  purpose,  U 
was  properly  excluded,  for  proof  of  the  con- 
tractor's purpose  was  not  proof  of  the  seller's 
purpose.  If  the  object  bad  been  to  prove  the 
seller's  intention,  and  the  t^er  of  proof  of  the 


declaration  had  been  fallowed  by  proof  of  the 
seller's  Immediate  compliance  therewltb,  it 
would  have  beoi  competent  as  tending  to 
show  the  seller's  Intention.  But  It  was  not 
offered  for  that  purpose,  and  was  not  connect- 
ed In  that  way.  It  was  therefore  the  mere 
independmt  declaration  of  the  oonttactor* 
which  could  not  affect  the  owna. 


RBDUOND  T.  MI8S0UBI.  K.  ft  T.  BT.  00. 

(Court  of  Appeals  at  Kansas  dty*  Mo.  Nov. 

23,  1903.) 

BAILROADS— ACTION  FOR  KILLING  LIVB  STOCK 
—STATUTES— NKQUOBNCB—FIHDINOS 

or  rACiv-oiasBioN. 

1.  A  railroad  company  is  not  required  to 
fence  its  tracks  at  a  station,  where  the  fen- 
cing would  interfere  with  the  basinesa  of  tbe 
road  and  with  tbe  public,  and  endanger  tbe 
lives  and  safety  of  employes  of  the  railroad 
and  its  officers  in  operating  it, 

2.  Under  Rev.  St.  1889,  {  1106.  providing 
that  "wheoerer  any  live  stock  sltall  ko  in  up- 
on any  railroad  or  its  right  of  way,  not  in- 
closed  by  a  fence  as  required  by  law,  and  shall 
be  killed  or  injured,  the  railroad  company  shall 
pay  the  damage  sostained;  and  section  11 05, 
providing  that  a  railroad  compaoy  shall  be  lia- 
ble in  double  damages  for  live  stock  killed  or 
injured  by  failure  to  maintain  fences  or  canle 
guards — no  recovery  can  be  had  where  the 
stock  went  on  the  track  within  the  switch  limits 
ot  a  station,  where  defendant  was  not  required 
to  fence,  though  they  were  killed  at  a  point  be- 
yond sndi  switch  limits,  where  it  wsa  required 
to  fence. 

8.  Under  Rev.  St  1889.  i  2867,  noviding 
for  recovery  against  railroads  for  killing  lire 
stock  "without- proof  .of  negligence,  nnskillful- 
ness,  or  misconduct  on  the  part  of  the  offlcen, 
servants,  or  agents  of  such  company,"  there 
can  be  no  recovery,  in  the  absence  of  proof  <^ 
negligence,  where  the  animals  did  not  get  oa 
the  track  at  a  point  where  defendant  thoogfa 
not  required  to  fence,  yet  might  have  fenced 
without  interfering  with  th$  handling  of 
trains. 

4.  Where  plaintiff  hi  an  action  against  a  rail- 
road company  for  killing  live  stock,  undor  Rev, 
St  1899.  {  2887,  providing  that  recovery  io 
such  case  may  be  had  "without  proof  of  nefcU- 
gence,  uDSkillfuloess,  or  misconduct  on  the 
part  of  tbe  officers,  servants,  or  sgents  of  such 
company."  asks  no  instruction  rattdog  the  is- 
sue whether  the  engineer  could  have  discov- 
ered the  stock  on  the  track,  by  the  exercise  of 
reasonable  care,  in  time  to  have  prevented  the 
killing,  it  is  not  permissible  for  him  to  raise 
such  issue  for  the  first  time  on  appeal. 

6.  Tbe  trial  court  is  not  required  to  instruct 
upon  tbe  different  issues  arising  In  a  case  un- 
less asked  to  do  so. 

On  Rehearing. 

5.  Under  Rev.  St.  1889,  I  6K(,  providing 
that,  when  requested  by  a  party,  "the  court 
shall  state  in  writing  tbe  conclnnons  of  facts 
found  separately  trcm  the  conclusions  of  law," 
the  fact  that  a  party  makes  such  request,  but 
does  not  ask  the  trial  court  to  fii^  a  fact 
omitted,  and  give  its  conclusioa  of  law  thereon, 
□or  call  the  attention  of  the  court  to  the  omis- 
sion in  his  motion  for  a  rehearing,  no  rev«si- 
ble  error  can  tie  predicated  thereon. 

Appeal  from  Olrcult  Oourt,  Boone  Gountr; 
John  A.  Hockaday,  Judge. 


1 1.  8m  Railroads.  voU  41.  CsnC  Dig,  |  im. 
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Action  by  J.  T.  Bedmond  against  the  MIb- 
aoarl,  KanaaB  &  Texas  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

Webiter  Gordon,  for  appellant  Geo.  P. 
B.  Jackson,  fOr  respondent 

BROADDUS.  J.  The  plaintiff  sues  for 
damages  for  the  killing  of  two  of  his  mnles 
by  defendant,  the  petition  being  In  three 
counts.  The  first  alleges  that  the  animals 
came  upon  defendant's  track  and  were  killed 
at  a  point  where  defendant's  railroad  was 
not  fenced  as  required  by  law.  Plaintiff 
prays  for  single  damages  and  for  a  reason- 
able attorney's  fee,  as  provided  by  sections 
1106,  1107,  Rev.  St  1889.  The  second  count  | 
is  for  double  damages  under  section  1106,  | 
Ber.  St  1899.  and  under  tbe  third  count 
plaintiff  seeks  to  recover  damages  for  the 
negligent  killing  of  said  animals  by  defend- 
ant A  Jury  was  waived,  and  tbe  cause  tried 
by  the  court  The  finding  and  Judgment  was 
for  defendant  and  plaintiff  appealed. 

At  the  request  of  defendant  tbe  court  gave  i 
the  following  instructions:  "(1)  The  court  In- 
structs you  that  upon  all  the  evidence  bear- 
ing upon  the  third  count  of  the  petition  the 
plaintiff  is  not  entitled  to  recover,  and  your 
verdict  must  be  for  tbe  defendant  on  that 
count  (2)  Tbe  court  instructs  yon,  in  refer- 
ence to  the  first  and  second  counts  of  the  peti- 
tion, that  if  you  believe  from  tbe  evidence  that 
the  plaintiff's  mules  were  Btmck  at  a  point  on 
defendant's  railroad  within  tbe  switch  limits 
of  the  station  of  Huntsdale,  and  tbat  the 
length  of  tbe  track  set  apart  and  used  by 
the  defendant  as  its  switch  at  said  station 
was  unnecessary  [necessary]  for  the  transac- 
tion of  tbe  defendant's  hualness  at  said  sta- 
tion, or  for  the  convenience  of  the  public  in 
transacting  business  thereat  or  for  the  safe- 
ty of  tbe  men  engaged  In  operating  trains, 
tben  the  defendant  was  not  required  to  fence 
its  traclES  at  said  place,  and  the  plaintiff  can- 
not recover  on  the  said  counts."  By  request 
of  plaintiff  the  court  made  a  finding  of  facts 
as  follows:  "First  As  matters  of  law  the 
court  finds  that  the  defendant  was  not  re- 
quired to  fence  its  tracks  at  the  station  at 
Huntsdale,  If  such  fencing  would  Interfere 
with  the  transaction  of  the  business  of  said 
company  with  the  public,  or  endanger  tbe 
lives  and  safety  of  Its  employes  and  officers 
In  operating  Its  cars."  Second.  As  matter  of 
fact  tbe  court  finds  that  the  fencing  of  said 
road  at  the  Huntsdale  station  would  have  in- 
terfered with  the  business  of  said  road  with 
the  public  and  endangered  tbe  lives  and  safe- 
ty of  its  employes  and  officers  in  operating 
the  same.  Third.  As  matter  of  law  the  court 
finds  that  It  was  the  duty  of  the  engineer 
operating  the  train  wbich  killed  the  mules  In 
question  to  have  nsed  all  reasonable  ^ort 
and  skill  to  have  stopped  the  train,  and 
avoided  striking  and  killing  said  mules,  after 
he  saw  them  ahead  of  him  on  tbe  track. 


Fonrth.  As  matter  of  ftict  tbe  court  finds 
tbat  said  engineer  operating  said  train  did 
use  reasonable  care  and  skill  to  prevent  the 
train  from  striking  the  moles  after  he  first 
saw  them  on  the  track." 

The  evidence  disclosed  tbat  tbe  animals 
came  upon  the  track  witliln  the  switcb  lim- 
its of  the  station,  and  were  killed  after  they 
had  passed  such  limits,  at  a  bridge  where  tbe 
track  crosses  a  stream.  As  to  wbether  the 
engineer  in  chai^  of  the  locomotive  could 
have  seen  the  ailimals  In  time  to  avoid  kill- 
ing them,  or  tbat  he  in  fact  did  see  tbem 
before  they  were  struck  by  the  engine,  the 
evidence  was  somewhat  conflicting.  As  tbe 
animals  came  upon  the  track  within  th6 
switch  limits,  the  fact  that  they  were  killed 
at  a  point  beyond  snch  limits,  and  where  the 
defendant  was  required  to  fence,  would  not 
render  defendant  liable  under  either  tbe  first 
or  second  counts.  The  defendant  was  not 
required  to  fence  its  tracks  at  tbe,  station. 
Lloyd  V.  Ry.  Co.,  49  Mo.  199;  Edwards  v. 
Ry.  Co.,  86  Mo.  B67;  Grant  v.  Ry.,  56  Mo. 
I  App.  66;  Morris  v.  Ry.  Co.,  68  Mo.  78.  And 
it  is  tbe  place  where  animals  come  upon  a 
railroad  track  tbat  determines  the  liability 
of  the  company,  and  not  where  they  are  in- 
jured or  killed.  Hurd  v.  Cbappeli  et  al.,  91 
Mo.  App.  817,  and  authorities  cited.  The 
finding  of  the  court  that  the  place  where  tbe 
animals  came  upon  defendant's  track  was 
within  tbe  switch  limits,  and  substantially 
that  such  switch  limits  were  requisite  for 
the  business  of  the  company  and  public  and 
for  the  safety  of  tbe  railroad  employes,  is 
conclusive  on  the  question  of  the  reasonable- 
ness of  the  length  thereof. 

The  plaintiff  was  not  entitled  to  recover 
under  the  damage  act  (Rev.  St  1809,  $  2867), 
because  the  animals  did  not  get  upon  the 
track  at  a  point  where  defendant,  although 
not  required  to  fence,  yet  might  have  done 
so  without  materially  interfering  with  the 
handling  of  defendant's  trains,  unless  there 
was  proof  of  negligence.  Webster  v.  Hy.  Co., 
67  Mo.  App.  461;  Pearson  v.  Ry.  Co.,  88  Ho. 
App.  648;  Jennings  t.  Railroad,  87  Mo.  App. 
661. 

Tbe  court  found 'that  the  engineer  operat- 
ing the  train  used  reasonable  care  and  skill 
to  prevent  it  from  striking  tbe  mules  aftw 
be  first  saw  them  on  the  track.  If  it  was 
a  pertinent  inquiry  wbether  the  engineer 
could  have  discovered  the  mules  on  the  track, 
by  tbe  exercise  of  reasonable  care,  in  time 
to  have  prevented  the  killing,  it  was  not 
raised  by  the  plaintiff.  He  asked  no  in- 
struction raising  such  issue;  consequently  it 
Is  not  permissible  for  him  to  raise  such  issue 
for  the  first  time  in  this  court  Tbe  Instruc- 
tions and  declarations  of  law  given  appear 
to  be  unexceptionable.  Under  our  system  of 
practice  as  construed  by  the  courts,  the  trial 
court  is  not  required  to  instruct  upon  the 
different  issues  arising  in  a  case  unless  asked 
to  do  BO^ 
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Finding  no  error  In  tbe  record,  the  canw 
It  mfflrmed.   All  concar. 

On  Motion  for  Rehearlni^ 
(Jan.  4»  1904.) 

The  motion  Is  based  upon  two  grounds,  the 
second  of  whicb  bas  no  merit  whatever.  We 
will  therefore  confine  onr  attention  to  the 
first,  which  Is  as  follows:  "Because  the  opln* 
Ion  In  this  cause,  in  holding  that  the  appel- 
lant, after  baTing  requested  the  trial  court 
to  state  its  finding  of  fact  and  conclusions 
of  law  separately,  as  ^vlded  by  section 
686,  Rer.  St.'  1898,  was  nevertheless  required 
to  ask  an  Instmctlon  on  common-law  negli- 
gence for  failure  to  exercise  wdlnary  care  to 
discover  the  stock  on  the  track  In  time  to 
avoid  Its  injury,  and  for  that  reason  Is  pre- 
cluded from  raising  such  question  on  appeal. 
Is  In  conflict  with  ttie  following  decisions  of 
this  court,  and  also  of  the  Siqtreme  (Jonrt, 
which  stfme  this  court  must  have  Inadvert- 
ently overlooked."  Then  follows  a  list  of 
numerous  cases  dted.  tinder  the  statute  in 
question  it  Is  made  the  duty  of  the  trial 
court,  upon  request  of  a  party  to  a  suit,  to 
"state  in  writing  the  conclusions  of  fkcts 
found  separately  from  the  conclusions  of 
law."  It  Is  therefore  insisted  that  for  a  fail- 
ure of  the  court  to  find  all  the  facts  and 
conclualons  of  law  thereon  Is  error.  We  do 
not  think  the  statute  should  be  so  construed, 
for  tbe  effect  would  be  to  Inculcate  trickery 
by  permitting  a  party  remaining  silent  when 
he  should  speak  to  take  advantage  of  ^n 
oversight  or  omission  of  the  court  to  find 
some  particular  fact  and  conclusion  of  law 
thereon.  Aa  said  in  tbe  original  opinion  here- 
in, It  became  the  duty  of  tbe  appellant  to 
have  asked  tbe  court  to  find  tbe  fact  and 
give  its  conclusion  of  law  tbereon.  And  be- 
cause tbe  court  was  asked  to  find  the  facts 
and  conclusions  of  law  did  not  relieve  blm 
of  the  duty  of  rectifying  any  omission  made 
by  tbe  court  And  where  tbe  Judgment;  Is 
supported,  as  in  tble  case,  by  tbe  facts  aud 
law  as  declared  by  tbe  court,  it  ought  not  to 
be  disturbed  for  the  cause  assigned.  And 
it  ought  not  to  be  disturbed  for  tbe  further 
reason  that  tbe  matter  was  not  called  to  tbe 
attention  of  the  trial  court  in  plalntlfTs  mo- 
tion for  a  rehearing,  so  that  the  omission 
could  have  been  remedied. 

Motion  overrnled.   All  concur. 


FULLERTON  v.  SCHLOSS.* 

(Court  of  AM>eals  at  Kansas  City,  Ho.  Dec.  7, 
1003.) 

CONTRACTS— LOAN— PAYMENT  BEFORE  MATU- 
RITY—AGREEMENT  TO  PAT  BONUS— MODIFI- 
CATION OF  AQREEHENT— CONSIDERATION. 

1.  The  grantor  and  grantee  Id  a  deed  of  trust 
agreed  that  tbe  grantor  miffbt  pay  the  debt  se- 
cured before  maturity  od  payment  to  the  gran- 

'BflbMrlnc  tenlad  jAoturr  4,  UOL 


tee  of  a  certain  bonus.  Before  maturity  the 
grantee  proposed  that,  if  the  grantor  would  paj 
oflf  the  debt,  the  grantee  would  release  tbe 
grantor  from  the  payment  of  the  bonus.  The 
grantor  procured  another  loan,  and  tbe  gran- 
tee demanded  the  bonus,  whidi  resalted  in  an 
agreement  that  the  grantor  sboald  pay  tbe 
bonus  on  an  understanding  that  the  grantee 
Bhoald  pay  him  back  the  amount  thereof  if  he 
should  reloan  the  money.  At  the  time  of  the 
agreement  as  to  the  new  loan  there  had  been 
default  in  the  taxes,  which  would  have  author- 
ized the  grantee  to  foreclose.  Held,  that  the 
agre«nent  whereby  the  grantee  was  to  repay 
the  bonus  in  case  he  reloaned  the  money  was 
not  void  for  want  of  consideration. 

Appeal  from  Circnlt  C^urt,  Bodianan 
County;  A.  M.  Woodson,  Judge. 

Action  by  Joseph  A.  Fullerton  against 
Moses  A.  Scbloss.  From  a  Judgment  In  fa- 
vor of  plalntifl,  defendant  anwals.  Af- 
firmed. 

(Thas.  G.  Ctow,  for  appelbuit.  Jno.  Geo. 
Parldnsott,  for  respondent. 

ELLISON,  J.  Since  the  verdict  in  this 
case  was  for  plaintiff,  we  Will  state  the  facts, 
as  tbe  evidence  in  his  behalf  tends  to  show 
them:  PlalDtlD  executed  two  notes  to  de- 
fendant, one  for  $2,500  and  one  for  $300,  se- 
cured by  deed  of  trust  on  real  estate  owned 
by  plaintiff.  Tbe  latter  ndte  was  due  in  one 
year,  and  tbe  former  in  five  years.  It  was 
provided  in  tbe  deed  of  trust  that  plaintiff 
might  pay  off  said  notes  at  any  time  before 
due  if  he  would  pay  defendant  a  bonus  of  six 
months*  Interest  at  8  per  cent.,  amounting  to 
$112.  That  several  years  before  the  largest 
note  became  due  defendant  desired  plaintiff 
to  pay  them  off,  and  asked  bim  to  secure  a 
new  loan  for  that  purpose,  and  that,  if  he 
would  do  BO,  he  (defendant)  would  release 
and  forego  all  claim  to  tbe  bonus  provided 
for  in  tbe  deed  of  trust  Plaintiff,  in  com- 
pliance with  this  request  and  promise  to  re- 
lease and  forego  all  claim  to  the  bonus,  did 
procure  another  loan;  but  when  be  came  to 
pay  defendant  tbe  latter  demanded  that  be 
pay  tbe  bonus  as  originally  agreed  and  pro- 
vided in  tbe  deed  of  trust.  This  respondent 
at  first  refused  to  do,  but  It  was  finally  agreed 
between  them  that,  If  plaintiff  would  pay  the 
bonus  thus  demanded,  defendant  would  make 
an  effort  to  reloan  the  principal  sums  then 
being  paid  to  him  by  plaintiff  (or  a  like 
amount),  and,  If  be  succeeded  In  doing  so, 
be  would  then  pay  back  to  plaintiff  tbe  bonus 
whicb  plaintiff  paid  with  the  principal  sum. 
Defendant  did  reloan  the  money,  but  refused 
to  pay  back  the  f  112  bonus,  wbereupon  plain* 
tiff  brougbt  tbls  action,  and  recovered  Judg- 
ment in  the  trial  court. 

It  is  urged  by  defendant  that  there  was 
no  consideration  to  support  tbe  agreement 
upon  which  the  suit  was  brougbt  We  think 
there  was.  The  largest  note  was  not  due. 
Defendant  proposed  to  plaintiff  that,  if  he 
would  negotiate  a  new  loan,  whereby  be 
would  be  enabled  to  pay  off  the  debt  be  (de- 
fendant) would  release  him  of  ttie  bonus.  It 
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was  a  Tataable  service  to  defendant,  render- 
ed by  plaintiff  when  the  latter  negotiated  a 
new  loan  for  the  purpose  of  paying  blm  a 
debt  not  yet  due.  Then  when  defendant 
came  to  propose  to  plaintiff  that  the  latter 
should  pay  the  bonna  which  he  bad  agreed 
to  release,  plaintiff  said  be  would  ^  so  if 
defendant  wonld  pay  him  back  that  amount 
If  he  could  reloan  the  money.  Defendant 
Agreed  to  do  It.  It  seema  to  us  tbat  the  con- 
sideration Is  plain  and  ample.  The  consid- 
eration tor  the  second  contract  was  the  re- 
lease of  performance  of  ttie  first  contract 
It  seems  that  at  the  time  of  the  agreement 
tbat  plaintiff  should  negotiate  a  new  loan 
there  was  some  default  In  the  payment  of 
taxes,  which,  under  the  terms  of  the  deed  of 
trust,  would  have  authorized  defendant  to 
foreclose,  and  the  court  so  Instructed  the  Jury 
for  defendant,  stating  therein  tbat  if»  there* 
fore,  the  payment  made  by  plaintiff  was  vol- 
untary, he  could  not  recover.  But  from  the 
fact  tbat  the  deed  of  trust  could  have  been 
foreclosed  tot  nonpayment  of  taxes  tt  does 
not  follow  that  it  would  have  been.  Plain- 
tiff, at  any  time  before  that  was  accomplish- 
ed,  could  have  paid  them,  and  thus  kept  de- 
fendant from  his  money  until  It  was  due. 
Instead  of  exerdstng  such  right,  plaintiff  ac- 
cepted defendant's  proposition,  and  negotiat- 
ed a  new  loan.  There  was  only  one  instruc- 
tion given  for  plaintiff.  It  clearly  put  the  Is- 
sue  between  the  parties  to  the  Jury.  It  is 
not  fairly  subject  to  defendant's  criticism. 

We  do  not  regard  the  suggestion  that  the 
verdict  was  tor  $12  more  than  Justified  by 
the  facts  as  well  founded.  The  contract 
proven,  and  which  we  have  seen  was  sup- 
ported a  consideration,  was  for  a  return 
of  the  entire  bonus. 

An  examination  of  all  p<^ts  and  snj^es- 
tlons  made  by  defendant  falls  to  satisfy  us 
tbat  there  Is  any  error  In  the  record,  and  the 
Judgment  ti  therefore  afllrmed.  All  concur. 


OONNER8TILLB  BUQOT  GO.  T.  LOWRT 
etal.* 

(Court  of  Appeals  at  Kansas  Olty,  Ho,  Hnrdi 
2,  190S.) 

ATTACHMENT— MORTQAGBD  CHATTHLS—MOHT- 
OAOE— DEFAULT— mOHT  TO  POSSESSION— EX- 
TENSION OF  TIME  FOR  PAYMENT— PRIOR 
PAROL  AORBBHENT. 

1.  An  agreement  to  extend  the  time  for  pay- 
ment of  a  debt  secured  by  chattel  mortgage 
does  aot  postpone  the  mortgagee's  right  to  |he 
ponaession  of  the  mortgaged  property  tor  fail- 
ure to  pay  the  debt  at  the  time  originally 
agreed  on. 

2.  A  chattel  mortgaf;or,  who,  by  the  terms  of 
the  mortgage,  has  given  the  mortgagee  the 
right,  on  default  In  payment  of  the  mortgage 
note,  or  any  installment  thereof,  to  take  posses- 
sion of  and  sell  the  chattels,  has  no  general 
or  special  property  right  in  them  aofflcTent  to 
■nstain  an  interplea  In  attachment  as  against 
the  mortgagee's  attaching  creditor,  where  at 
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the  time  of  the  attachment  the  mortgagor  has 
defaulted  In  the  pnyinent  of  installments. 

3.  A  chattel  mortgagor,  who,  1^  the  terms  of 
the  mortgage,  has  pven  the  mortgagee  the 
right,  on  default  in  payment  of  the  mortgage 
note,  or  any  installment  thereof,  to  take  pos- 
session of  and  sell  the  diattel,  cannot,  on  In- 
terpleading in  attachment  proceedings  brought 
by  a  creditor  of  the  mortgagee.  In  which  the 
chattels  are  attached,  at  a  time  when  the  mort- 
gagor has  defaulted  in  the  payment  of  install- 
ments, show  that  the  mortgage  not^  bad  been 
transferred  to,  and  was  owned  by,  another  than 
the  defendant  mortgagee,  since  the  intcipleader 
most  recover  on  the  strength  of  his  own  claim, 
and  not  on  the  weakness  of  his  adversary's. 

On  Rehearing. 

4.  A  chattel  mortgagor,  who,  by  the  terms 
of  the  mortgage,  baa  given  the  mortgagee  the 
right,  on  default  in  payment  of  the  mortgage 
note,  or  any  installment  thereof,  to  take  poa- 
aeHsion  of  and  sell  tlie  mortgaged  property,  can- 
not ahow  an  oral  agreement  for  extension  of 
time  for  payment  of  the  mortgage,  made  prior 
to  the  formal  necntlon  thereof. 

Appeal  from  Circuit  Court,  J&tkam  Coun- 
ty; J.  H.  Slover,  Judge. 

Action  by  the  Gonnersvllle  Buggy  Compa- 
ny against  Fred  D.  Lowry,  in  which  Edward 
T.  Smith  interpleaded.  From  a  Judgment  tot 
plalntlCT,  the  Interpleader  appeals.  Af- 
firmed. 

James  0.  Bieger,  for  appellant  Cbas.  B. 
Adams  and  Hetcalf  &  Brady,  for  respondent 

BROADDTJS,  J.  The  original  proceeding 
was  by  attachment  against  defendant  Low- 
ry, in  which  certain  personal  property  was 
attached  as  the  property  of  said  defendant 
then  in  the  bands  of  the  appellant,  Smith, 
who  filed  an  Interplea  In  which  he  claimed 
that  he  was  the  owner  of  such  property.  At 
the  conclusion  of  the  trial  the  court  Instruct- 
ed the  Jury  to  find  for  the  plaintiff  company. 
The  Interpleader  appealed. 

The  facts  were  that  on  the  6th  day  of 
March,  1900,  tbe  Interpleader  acknowledged 
a  chattel  mortgage  to  secure  a  note  payable 
to  defendant  I'Owry,  in  the  sum  of  $800,  pay- 
able in  eight  monthly  installments,  of  $iO0 
each,  bearing  6  per  cent.  Interest  from  date. 
One  of  the  conditions  of  said  mortgage  was 
that  in  default  of  payment  of  said  note,  or 
in  default  of  payment  of  any  of  said  install- 
ments when  due,  then  the  whole  became  doe, 
and  the  said  Lowry  or  his  successor  was  au- 
thorized to  enter  upon  tbe  premisetb  where 
said  property  might  be  found,  and  take  pos- 
session of  and  sell  the  same,  and  apply  the 
proceeds  to  the  payment  of  the  note.  Not- 
withstanding said  mortgage  was  dated  the 
6th  day  of  March,  It  was  in  fact  of  the  date 
of  tbe  18th  of  January,  1900,  as  was  also 
said  note.  The  Interpleader  introduced  evi- 
dence tending  to  show  that  the  note,  by 
agreement,  was  extended  on  February  4, 
1900,  to  May  15.  1901.  He  also  offered  evi- 
dence to  show  that  said  note  had  been  trans- 
ferred to  one  Shellenberger,  which,  upon  ob- 
jection by  the  plaintiff,  the  court  excluded. 
It  was  held  in  Bowens  v.  Benson,  S7  Mo.  26. 
ttiat  an  agreement  for  the  extension  of  tbe 
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time  for  the  payment  of  tbe  debt  did  not 
postpone  the  mortgagee's  right  to  the  posses- 
alon  of  the  mortgagea  property  for  fallnie 
to  pay  the  debt  at  the  time  orl^nally  agreed 
CD.  See,  alBo.  Baldridge  t.  Dawaon,  38  Mo. 
App.  527.  It  therefore  follows  that  as  the 
morteagee  wu  entitled  to  the  posaesBlon  of 
the  property,  noder  the  terms  of  the  mort- 
gage, the  deht  being  due  and  unpaid,  the  In- 
terpleader did  not  have  ^e  right  to  the  Im- 
mediate and  exclusive  possession  thereof.  It 
la  vp^l-establlflhed  lav  tint,  In  order  to  re- 
cover the  possession  of  personal  property, 
the  claimant  must  show  that  he  has  general 
or  special  rights  Id  such  property,  and  the 
right  to  the  immediate  and  exclusive  pos- 
session thereof.  Hardware  Go.  v.  Hardware 
Go.,  75  Mo.  App.  518;  Upham  ft  Gordon  v. 
Allen,  73  Mo.  App.  224;  Bank  V.  Flaber,  56 
Ma  App.  51. 

The  action  of  the  court  in  excluding  the 
evidence  of  the  Interpleader  offering  to  show 
Oiat  one  Sb^Ienberg^  was  the  owner  of  the 
note  la  nplield,  becauae  It  was  ImmatedaL 
The  Interpleader  coidd  only  recover  upon  the 
strength  of  bla  own  claim,  and  not  upon  the 
weafcnesa  <a  that  of  his  advnvary.  Gar  Go. 
V.  Barnard,  139  Mo.  142,  40  S.  W.  762;  Qra- 
ham  Paper  Co.  v.  Morton  B.  Growther.  decid- 
ed by  thlB  court,  but  not  reported. 

The  Interpleader  having  failed  to  show  that 
he  had  either  a  general  or  ^dal  property 
right  In  the  artlclea  In  controversy,  and  the 
right  to  the  immediate  and  exclusive  posses- 
sion thereof,  the  court  very  properly  Instruct- 
ed the  Jury  to  find  for  the  attsclUng  plain- 
tiff. 

The  cause  is  aflOrmed.   All  concur. 

On  Rehearing. 

(Dec.  7. 1903.) 

BLI^ISON,  J.  On  further  consideration  ot 
this  case,  we  have  concluded  that  no  reason 
exists  for  a  change  of  the  views  which  are 
repressed  In  the  original  opinion.  The  al- 
leged agreement  for  ao  extension  of  the  mort- 
gage Itself  was  made  some  time  before  It  was 
executed  and  delivered.  The  mortgage  did 
not  craitaln  any  provision  of  that  nature,  but 
did  contain  a  provision  for  immediate  pos- 
session by  the  mortgagee  on  default  of  the 
note  secured.  A  prior  oral  agreement  not 
incorporated  in  the  subsequent  written  In- 
strument is  of  no  avail. 

The  Judgment  is  affirmed.  All  omcnr. 


ARBtTCKLB  BBOS.  v.  HcCUTGHEON  et  at 
(Supreme  Court  of  Tenneraee.   Nov.  28,  1903.) 

TAXATION— BACK  ASSESSYENT— CONSTITO- 
TIONAL  LAW— TITLE  OF  STATUTE. 

1.  Under  Aeto  1901,  p.  331,  c.  1T4,  $  81,  provid- 
ing for  back  asBesamenti,  such  an  assessment, 
when  made  by  the  tax-collecting  officer,  la  void 
If  It  does  DOt  state  the  ainouat  of  the  tax  due. 

2.  That  Acts  1901.  p.  334,  c.  174,  §  31.  enti- 
tled "An  act  to  provide  *  •  •  laws  for  the 
assessment  sod  collection  of  revenne,"  etc.,  pro- 


vides for  revenue  agents,  does  not  render  it  on- 
constitotional,  as  containing  a  subject  not  cot- 
ered  by  the  title. 

Appeal  from  Chancery  Oonrt,  Hiunilt<ni 
County;  T.  N.  McOonnell,  Ghanctikir. 

Bill  by  Arbnekle  Broa.  against  J.  N.  Mc- 
GutcheoB  and  another.  From  a  decree  In  fa- 
vor of  GtHnplalnanta,  defendant!  anpeaL  Af- 
firmed. 

Charles  T.  Gates,  Jr.,  Atty.  Oen.,  and  Oscar 
T.  Peoples,  for  appellants.  Bobt  P.  Woodard. 
tor  i^qwlleea. 

NBIIj,  J.  The  bill  in  this  case  was  lirought 
to  recover  of  the  clerk  of  the  county  oonrt  of 
Hamilton  county  certain  taxes  which  the  com- 
plainant paid  him  under  protest  as  taxes  claim- 
ed by  the  state,  and  also  to  enjoin  the  clvrt 
from  proceeding  to  collect  certain  taxes  claim- 
ed by  the  county  of  Hamilton. 

The  bin  states  three  grounds  of  reli^: 
First,  that  complainants  were,  during  the  time 
covered  by  the  assessment  complained  of,  en- 
gaged in  interstate  commerce,  and  hence  tber 
were  not  taxable  as  merchants  or  otherwise  in 
Tranessee.  their  place  of  buslnesa  being  in  the 
dty  of  New  York;  secondly,  that  the  assess- 
ment Is  void,  becauae  It  does  not  comply  with 
the  statute;  thirdly,  that  the  act  under  which 
the  aasessment  was  made  fs  unccmstitntlonal. 
because  it  contains  two  subjects  one  of  whlcb 
Is  not  covered  by  the  title  or  caption. 

In  the  view  we  take  of  this  matter,  it  is 
not  necessary  that  the  first  point  should  be 
considered. 

We  think  the  aecond  point  Is  well  taken. 

The  asaenment  cconplalued  of  la  In  the  f(ri- 
lowlng  language: 

**In  re  the  Back  Assessment  of  Artrackle  Bros. 
Coffee  Go. 

*^etore  J.  N.  McCuteheon,  Countar  Court 

Clerk. 

"Id  the  matter  of  the  batft  Assessment  of 
Arbuckle  Bros.  Coffee  Co.  for  the  years  1890. 
1900, 1901,  and  1902,  said  Arbuckle  Bros,  were 
cited  to  appear  on  the  Srd  day  of  May,  1902, 
and  which  by  consent  was  continued  nndl  the 
17th  day  of  May,  1902,  and  to  show  cause  why 
the  average  stock  carried  by  said  Arbuckle 
Bro&  Coffee  Co.  for  doing  a  m^cantlle  busi- 
ness in  Hamilton  County,  State  of  Tennessee, 
for  said  years  should  not  be  assessed  upon 
complaint  and  information  by  John  D.  Osld- 
well.  State  Revenne  Agent  of  Tennessee.  And 
the  said  Arbuckle  Bros,  having  appeared  by 
agent  and  counsel,  and  a  full  and  complete 
hearing  of  the  matto*  being  had  upon  the  mo- 
tion of  said  John  D.  Caldwell,  Revenue  Agent, 
the  citation  Issued  thereon,  the  plea  of  said 
Arbuckle  Bros,  and  all  the  proof  introduced 
and  the  condition  and  character  of  the  business 
of  said  Arbuckle  Bros,  being  examined  Into,  I 
am  of  the  opinion  that  said  Arbuckle  Bros, 
have  been  and  are  now  doing  a  mra^ntlle 
business  and  have  not  paid  a  mercantile  tax 
tot  the  years  1889^  1900b  eni  ISOiU 
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"I  therefore  And  that  said  Arbuckle  Bros. 
Coffee  Go.  are  liable  for  a  mercantile  tax,  and 
tlmt  a  reasonable  assessment  of  tbe  average 
stock  carried  for  the  year  1899  would  be  One 
Thousand  (?1,000)  Dollars;  for  the  year  1900, 
One  Thousand  ($1,000)  Dollars;  for  tbe  year 
1901,  One  Thousand  ($1,000)  Dollars. 

"I  therefOTe  back  assess  said  Arbuckle  Bros, 
for  tbe  year  1809.  on  a  valuation  of  One  Thou- 
sand ($1,000.00)  Dollars;  for  the  year  1000. 
on  a  Taluatlon  of  One  Thousand  ($1,000)  Dol- 
lars; for  the  year  1901,  on  a  valuation  of  One 
Tbonsand  ($1,000)  Dollars.  This  24th  day  of 
May  1002. 

"J.  N.  McCutcheon,  County  Court  Clerk." 

This  assessment  Is  void  In  that  it  does  not 
contain  a  statement  of  the  amount  of  taxes 
due.  This  iB  required  mider  a  tnie  construc- 
tion of  section  81,  c.  174,  p.  334,  Act  1901,  un- 
der which  it  was  made. 

This  sectlob,  after  setting  out  the  clrcmn- 
stances  under  which  back  assessments  shall 
be  made  and  the  officers— among  others,  tbe 
county  court  derk— who  shall  make  them,  pro- 
ceeds: "Said  officials  herein  vested  with  tbe 
power  to  back  or  re^assess  property  shall  have 
full  authority,  In  proceedings,  to  back  or  re- 
assess such  property,  to  make  proper,  correct 
HDd  adequate  assessments  of  the  same  at  its 
actual  cash  value,  which,  when  entered  upon 
the  tax  books  or  filed  In  writing  with  the  au- 
thorized tax  collecting  authority,  shall  be- 
come, a  final  and  vaUd  assessmmt  of  the  prop- 
er^, and  collectible  as  such,  as  fully  and  am- 
ply as  if  originally  entered  upon  tbe  assess- 
ment rolls.  Should  It  appear  that  any  prop- 
erty has  been  assessed  at  leas  than  its  actual 
casta  value,  in  violation  or  In  disregard  of  the 
provisions  of  this  act,  tbe  official  back  or  re-as- 
sessing the  same  shall  add  to  the  assessment  a 
penalty  of  twenty-five  per  cent,  upon  tbe 
amount  of  the  added  tax,  and  the  cost  of 
the  iwoceedlngs,  which  said  penalty  and  cost 
shall  become  a  part  of  tbe  taxes  and  collecti- 
ble as  such.  If  the  proceeding  is  determined 
in  favor  of  the  owner  of  the  property,  the  costs 
shall  t>e  paid  by  the  county." 

Upon  tbe  language  quoted  it  seems  clear 
tbat  tbe  Legislature  intended  that  In  making 
tbe  assessment  the  officer  should  state  the 
amount  of  tbe  taxes  due.  It  was  so  held  con- 
struing similar  statutes  in  Wilson  v.  Benton, 
11  Lea,  61,  55.  It  is  natural  and  reasonable, 
likewise,  that  this  course  should  be  pnrsued 
when  the  back  assessment  Is  made  by  the  col- 
lecting officer  himself,  as  In  tbe  present  case; 
the  county  court  clerk  being  the  collecting 
officer  for  merchants'  taxes. 

A  different  ceorse  Is  prescribed  in  the  stat- 
ute for  ordinary  assessments.  These  are 
made  by  officers  whose  business  it  Is  only  to 
make  assessments.  Hence  it  is  not  necessary 
or  required,  or  even  proper,  that  they  should 
make  extensions  of  the  amount  of  taxes  due. 
Tbe  books  of  the  ordinary  assessors  are  re- 
turned to  the  clerk  of  the  caunty  court,  and 
he  Is  required  to  make  out  from  them  a  tax- 


book,  and  deliver  it  to  the  trustee.  These 
taxbooks  are  required  to  be  made  out  by  dis- 
tricts, to  be  ruled  in  appropriate  columns,  to 
show  tbe  names  of  owners  in  alphabetical  or- 
A&c,  the  numt>er  of  lots  and  blocks,  number  of 
acres,  description  of  the  property  as  contained 
in  tbe  assessment  rolls,  tbe  value  of  each  lot, 
tract,  or  parcel  of  land,  the  valuatlott  of  per- 
sonal property,  unda:  appropriate  heads,  and 
the  total  valuation  of  real  and  personal  prop- 
erty against  each  taxpayer,  the  amount  of  poll 
taxes  due  according  to  the  assessment  books; 
and  It  Is  also  required  that  on  tbe  total  valu- 
ation of  tbe  real  property  of  each  taxpayer 
tbe  state,  county,  special  road,  school,  and  mu- 
nicipal taxes  shall  be  extended  in  appropriate 
columns  8q;>arately,  acoH-dlng  to  and  at  the 
rate  levied  by  the  proper  authority  for  each  of 
said  purposes;  and  that  a  column  shall  be 
added  showing  the  total  of  all  taxes  levied 

j  and  to  be  collected  from  each  taxpayer.  Acts 
1901,  p.  848.  c.  174,  S  40. 

The  provisions  of  the  section  Just  referred 
to  do  not  apply  to  a  tax  collecting  officer  mak- 
ing back  assessments,  although  In  setting  out 

!  the  amount  of  taxes  due  he  would  no  doubt 

I  do  well  to  itemize  In  the  manner  referred  to 

I  therein. 

i  We  do  not  think  the  third  point  Is  well  tafc- 
,  en.  The  objection  made  under  this  bead  is 
that  section  81,  p.  373,  of  tbe  act  above  refer- 
red to,  provides  for  revenue  agents,  and  defines 
their  duties.  We  think  these  provisions  fnll 
fairly  within  the  title  of  the  act,  which  is  as 
follows:  "An  act  to  provide  more  Just  and 
equitable  laws,  for  the  assessment  and  collec- 
tion of  revenue  for  state,  coimty  and  munici- 
pal purposes,  and  to  repeal  all  laws  In  confilct 
with  the  provisions  of  this  act,  whereby  rev- 
nue  is  collected  from  tbe  assessment  of  real 
estate,  personal  property,  privileges  and  polls." 
The  general  subject  embraced  by  this  lan- 
guage is  the  providing  of  revenue  for  the  state, 
counties,  and  mnnlclpalltles  of  the  state.  The 
revenue  agents  are  mere  instrumentalities  to 
effectuate  the  general  purpose  of  tbe  act. 

On  tbe  second  ground  stated,  however.  It 
must  be  held  that  the  complainant  is  entitled 
to  recover  tbe  amount  sued  for,  and  to  have 
an  Injunction  against  the  enforcement  of  the 
illegal  assessment  above  mentioned. 

Before  closing  this  opinion  it  is  proper  to 
say  that  counsel  for  complainant  on  the  first 
I  point  attempted  to  differentiate  the  case  made 
in  the  bill  as  to  tbe  Interstate  commerce  con- 
troversy from  American  Steel  &  Wire  Co.  v. 
B.  A.  Speed.  Clerk  (April  Terin,  1903)  75  S. 
W.  1037.  While  the  present  case  is  very  much 
lite  the  case  referred  to,  and  probably  falls 
within  that  decision,  we  have  not  thought  It 
necessary  to  go  into  that  matter;  but,  to  pre- 
vent future  misapprehension,  we  direct  tbat 
the  decree  which  shall  be  entered  In  the  caae 
shall  show  tbe  ground  on  which  the  afllrmanoe 
of  the  chancellor's  decree  Is  herein  rested. 

It  results  that  the  cbanceUor'i  decree  Is  at- 
flrmed,  as  above  stated. 
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ATTALIA  IRON  ORE  GO.  t.  VIRGINIA 
IRON.  COAL  &  OOKE  CO. 

(Snpreme  Court  at  Tenaessee.   Dec.  S,  190S.) 

CORPORATIONS  —  CONTRACTS  —  BREACH  OF 
TRUST  BY  OFFICERS— RELIEF  IN  EQUITY. 

1.  Two  nuDasing  offldala  of  an  existing  cor- 
poration entered  into  a  secret  agreement  with 
a  tliird  person  for  the  formation  of  a  new  cor- 
poratioti,  in  which  the  two  officials  were  to 
bare  a  coatrolling  interest.  After  the  crea- 
tion of  the  new  corijoration  as  proposed,  the 
officials  of  the  existioK  corporation,  and  on  its 
Iwhalf.  but  without  the  knowledge  of  the  di- 
rectors and  stockholders,  entered  into  a  con- 
tract with  the  new  corporation.  Bcld,  that  on 
the  ^asonable  application  of  the  directors  and 
stockholders  of  the  existing  corporation  eouity 
would  annul  the  contract  without  regard  to 
wiiether  it  was  f BTorable  or  onfaTOtable  to  the 
cztotiiig  corporation. 

Appeal  from  ObaDcery  Court,  Hamilton 
Coimt7;  T.  M.  McGonnell,  Chancellor. 

Bolt  bj  the  AMalla  Iroo  Ore  Company 
against  the  Virginia  Iron,  Goal  &  Coke  Com- 
pany. From  a  decree  dlamiising  tbe  bill, 
plaintiff  appeals.  Affirmed. 

Chambliss  &  Chambllss  and  Snodgrass  & 
Latlmore,  for  complalDant.  Gurtin  &  Sbel- 
ton  and  Jos.  L.  Kelley,  for  defendant. 

BEARD,  0.  J.  The  complainant  ta  a  corpo- 
ration operating  an  Iron  ore  mine  in  tbe  state 
of  Alabama,  while  the  defendant  la  a  char- 
tered company  with  Iron  furnaces  in  the  state 
of  Tennessee  and  elsewhere. 

Tbe  present  bill  was  filed  by  complainant 
to  recover  damages  from  tbe  defendant  cor- 
poration, which  It  alleges  are  sustained  from 
the  breach  of  a  contract  claimed  to  have  been 
entered  into  between  the  two  corporations 
on  the  9th  of  October,  1899,  by  which  the 
complainant  bound  Itself  to  deliver  to  the 
defendant  100,000  tons  of  iron  ore  of  a  cer- 
tain degree  of  metallic  richness  at  the  rate  of 
4,000  or  5,000  tons  a  month  f.  o.  b.  at  Attalla, 
Ala.,  to  be  paid  for  by  the  defendant  at  tbe 
fixed  rate  of  $1.25  per  ton  on  the  20tb  of 
each  month  for  all  tbe  deliveries  of  tbe  pre-' 
ceding  month.  It  is  alleged  In  the  bill 
that,  after  receiving  20,000  tons  of  Iron  ore 
under  tbe  provisions  of  the  contract,  the  de- 
fendant attempted  to  repudiate  It  by  a  form- 
al vote  of  its  directors  on  the  lOtb  of  June, 
1900,  since  which  time  it  has  declined  to  re- 
gard it  as  a  binding  obligation,  and  baa  de- 
clined to  receive  tbe  remaining  80,000  tons  of 
iron  ore  which  complainant  was  entitled  to 
deliver  and  receive  the  stipulated  pay  there- 
for. The  damages  claimed  for  this  breach 
amounted  to  $40,000,  without  interest. 

An  answer  and  cross-bill  were  filed  by  the 
defendant  corporation,  In  which  a  denial  was 
made  of  any  liability  on  tbe  alleged  contract, 
among  other  grounds,  because  It  was  made 
by  certain  officers  of  the  defendant,  to  whom 
was  delegated  the  duty  of  managing  its  af- 
fairs in  the  Interest  of  Its  stockholders  and 
creditors,  and  who.  In  disregard  of  this  duty, 
and  wittaont  the  knowledge  or  consent  of 


their  principal,  organized,  with  one  Bneck, 
the  complainant  corporation,  with  the  pur- 
pose of  making  the  contract  in  question  and 
of  selling  Iron  ore  to  tbe  defendant  at  a  large 
pecuniary  profit  to  themselves.  It  was  also 
averred  ttiat  Immediately  upon  acquiring 
knowledge  of  this  agreement  or  alleged  con- 
tract, it  was  disaffirmed  by  the  defendant, 
and  notice  of  such  action  was  at  once  com- 
municated to  tbe  complainant. 

In  the  crosa-blll  tbe  defendant  asked  for  a 
dismissal  of  the  original  bill  and  for  a  decree 
annulling  tbe  contract  set  up  therein. 

Upon  the  trial  of  the  case  tbe  bill  of  com- 
plainant was  dismissed,  and  relief  was  grant- 
ed in  accordance  with  tbe  prayer  of  tbe  cross- 
bill. This  decree  has  been  affirmed  by  tbe 
Court  of  Chancery  Appeals,  and  tbe  cause 
Is  now  before  us  for  review.  The  facts  bear- 
ing on  this  controv^y,  as  fonnd  by  that 
court  are  that  in  the  year  1899  the  defend- 
ant owned  and  controlled  a  number  of  Iron 
fiu*naceB  In  this  and  other  states,  and  in  view 
of  the  demand  for  Iron  products  made  ef- 
forts to  secure  sufficiency  of  iron  ore  to  keep 
their  furnaces  running.  With  this  view 
George  L.  Carter,  president,  and  M.  D.  Chai^ 
man,  vice  president,  of  the  defendant  corpo- 
ration, who  had  been  placed  In  control  of  tbe 
operations  of  these  furnaces,  opened  negotia- 
tions with  one  Bueck  looking  to  the  purchase 
by  him  for  their  corporation  of  200,000  tons 
of  Iron  ore.  Under  authority  received  from 
them,  Bueck  made  a  canvass  of  the  iron  ore 
producing  territory,  and  found  as  available 
for  fufiilshing  the  crude  product  desirable 
property  lying  at  Attalla,  Ala.,  upon  which 
he  took  an  option,  upon  tbe  assumption,  from 
bis  previous  negotiations  with  tbe  parties 
named,  that  the  defendant  company  wonld 
pay  fbr  ore  $1.^  per  too.  After  securing 
this  option,  he  visited  Bristol,  In  this  state, 
where  the  headquarters  of  this  corporation 
seemed  to  be,  and  induced  Carter  and  Chap- 
man to  become  Interested  with  him:  and  It 
was  there  and  then  agreed  between  these 
parties  that  a  corporation  should  be  organ- 
ised by  tbe  tbree  to  own  and  control  the  At- 
talla property,  and  that  the  defaidant  corpo- 
ration should  take  Iron  ore  from  It.  The  re- 
sult was  the  chartering  of  the  complainant 
company.  Its  capitalisation  at  $100,000.  and 
tbe  conveyance  to  It  of  the  property. 

In  other  words,  summing  up  the  transac- 
tion. It  Is  fotmd  as  a  fact  1^  tbe  Court  of 
Chancery  Appeals  "that  when  tbe  Attalla 
mining  property  was  taken  nndw  ^s  option 
It  was  nnderstood  and  agreed  between  these 
parties  that  tbe  complainant  corporation 
should  be  organized;  that  Garter  and  Chap- 
man should  be  interested  In  It,  and  shoold  in 
fact  control  a  majorl^  of  its  stodt;  and  tiiat 
the  contract  aned  on  In  thU  case  sbonld  be 
made,  and  tbe  profits  resolting  fRim  tbe  sale 
of  the  ore  thereunder  be  divided  between 
Carter,  Chapman,  and  Bueck  in  proportion 
to  their  respective  Interests." 

Aa  significant  of  doubt  In  Ibe  mlndi  of 
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these  parties  as  to  whether  such  a  transac- 
tion would  bear  scrntlay,  and,  as  we  think, 
with  the  evident  purpose  of  concealing  the 
Idexttiacatton  of  Carter  and  Chapman  with 
it,  the  whole  of  the  capital  stock  of  this  new 
company  was  Issued  to  Bneck,  who  caused 
$30,000  to  be  placed  in  the  name  of  the  fa- 
tber-fn-law  of  Carter,  but  for  the  -latter's 
use.  and  $30,000  was  delivered  to  Chapman. 

It  Is  further  disclosed  that  In  these  pre- 
liminary negotiations  Carter  and  Chapman 
proposed  to  commit  the  defendant  company 
to  an  obligation  to  take  from  the  new  corpo- 
ration-200.000  tons  of  Iron  ore  at  $1.25  per 
ton;  but  when  they  came  subsequently  to_ 
reduce  the  agreement  to  wrltlug,  for  some 
undisclMed  reason  the  amount  was  limited  to 
100,000  tons. 

This  was  all  done  without  the  knowledge 
of  the  board  of  directors  of  the  company. 
Disclosure  of  the  circumstances  under  which 
this  transaction  took  place  and  the  interest 
in  It  of  the  parties  to  whom  had  been  com- 
mitted the  management  of  the  interests  of 
the  defendant  was  made  months  afterwards, 
and  then  was  .by  it  promptly  repudiated. 
The  defendant  has  paid  for  all  the  iron  me 
which  It  received,  and  the  case  therefore  does 
not  fall  wltbin  the  rule  of  Thomas  v.  Brown- 
TiUe.  Ft.  K.  &  P.  R.  Co..  109  U.  S.  522,  3  Sup. 
Gt  31B,  27  L.  Ed.  1018.  So  that,  If  com- 
plalnanf  B  bill  can  be  maintained,  it  must  be 
upon  the  ground  that  Its  ofBcers,  Carter  and 
Chapman,  made  with  the  corppration,  which, 
by  reason  of  their  controlling  Interest,  they 
dominated,  a  binding  agreement,  the  breach 
of  which  by  the  defendant  Is  actionable. 

This  is  unlike  the  New  Memphis  Gas  Light 
Co.  Case,  105  Tenn.  268,  60  S.  W.  206,  80  Am. 
St  Rep.  880.  in  which  it  was  held  that  di- 
rectors of  a  corporation  are  not  forbidden, 
by  rrason  of  their  position,  from  dealing 
with  It,  under  ^n^er  drcamstances,  with 
the  Tlev  of  securing  Indemnity  to  tliemselTea 
as  acconimodatiim  indorsen  of  the  company's 
paper.  In  Buch  a  case  th^  are  permitted, 
wblle  the  corporation  1>  a  going  concern,  ex- 
pecting to  mntinne  its  business,  to  secure 
tbemsdves  against  possible  loss  from  such  an 
Indorannent.  Brea  In  such  a  case  as  that 
this  court  said  the  transactlOD  will  invite  the 
■closest  inVestlgatton,  and  it  must  be  charao* 
terized  by  the  ntmost  good  faith. 

To  the  contrary,  the  present  Is*  a  case 
where  two  persons  occopyi^  positions  of 
trust  as  the  managing  officials  of  one  corpo- 
ration enter  into  a  secret  agreement  with  a 
third  party  to  form  a  new  corporation,  In 
which  they  are  to  have  a  large  controlling 
interest,  with  the  view  of  binding  their  prin- 
cipal to  the  making  of  a  large  contract  for 
iron  ore  at  the  then  highest  market  price, 
when  the  delivery  of  this  ore  may  extend 
through  a  period  of  more  than  two  years,  the 
profits  of  the  transaction  to  be  divided  be- 
tween themselves  and  this  tiilrd  party;  and 
this  In  tba  Uea  of  feverish  eondltioni  ot  the 
market 


If  Carter  and  Chapman  had  made  this  con- 
tract In  the  name  of  the  defendant  company 
with  themselves  and  Bueck  as  Individuals,  or 
with  the  latter  nominally,  but  really  represent- 
ing them  to  the  extent  of  a  two-thirds  Inter- 
est in  it,  no  one  would  for  a  moment  contend 
that  their  principal,  on  discovering  their  con- 
nection with  It,  could  not  r^udiate  it.  Hid- 
ing behind  the  thin  disguise  of  an  easily  pro- 
cured diarter,  which  they  have  obtained  for 
a  company  practically  controlled  by  tbem, 
such  an  arrangement  ahould  mt  and  cannot  be 
given  greater  Intimacy.  At  the  best  we 
think  It  is  simply  an  effort  by  these  agents  to 
bind  their  principal  by  an  unrevealed  arrange- 
ment to  purchase  Iron  ore  from  themselves 
and  their  partner. 

It  Is  true  the  weight  of  the  authorities  Is 
that  such  a  contract  Is  not  void,  but  only  void- 
able; and,  notwithstanding  the  vice  which 
tainted  its  origin,  it  may  be  subsequently 
validated.  Among  the  cases  so  holding  are 
Th(una8  V.  Brownvllle,  Ft.  K.  &  P.  R.  Co., 
supra;  Twin  Lick  Oil  Co.  v.  Marbm-y,  81  U.  8. 
587,  23  Lu  Ed.  328;  Barr  v.  N.  Y.,  L.  B.  &  W. 
R.  R.  Co.,  125  N.  Y.  263.  26  N.  E.  145;  Barnes 
V.  Brown,  80  N.  Y.  627.  But  we  are  dealing 
now  with  a  case  where  an  effort  Is  made  to 
enforce  by  recovery  for  Its  breach  a  contract 
so  affected  in  Its  (origin,  and  which  has  never 
been  in  any  way  validated,  either  expressly 
or  indirectly,  by  the  retention  <tf  Its  fnUts,  to 
whole  or  In  part.  We  think  to  aid  In  the  en- 
forcement of  such  contra<*t  would  be  repug- 
nant to  the  great  rule  of  law  which  finds  de- 
structive voice  to  all  contracts  made  by  a 
trustee  or  fiduciary  to  which  he  is  personally 
interested,  and  which  can  only  be  removed  at 
the  election  of  the  party  he  represents.  Hun- 
son  v.  R.  R.  Co.,  103  N.  Y.  68.  S  N.  K.  856. 

Mo  apter  expression  of  this  rule  of  law  can 
be  found  than  to  the  opinion  of  the  Supreme 
Conrt  of  the  United  Stotes  to  the  case  of 
Warden  v.  U.  P.  a  R.  Co.,  ICS  IT.  a  651,  28 
L.  Ed.  609.  In  that  case,  as  to  ttie  present, 
there  was  a  contract  made  by  the  executive 
'  committee  of  the  railroad  company,  of  which 
the  inresident  was  one,  and  not  by  the  board 
of  directors,  with  one  Warden  and  anotha,  to 
furnish  coal  to  the  company  for  a  period  of 
15  years  upcKi  terms  exceedingly  favorable  to 
Warden  and  bis  associates.  Boon  after  a  cor- 
poration was  organized,  and  the  majority  of 
Ito  stock  was  taken  by  Mx  directors  of  the 
railroad  company,  one  of  those  also  being  the 
president.  The  coal  contract  was  assigned  to 
this  corporation  wlttaont  consideration.  And 
this  new  corporation  continued  tor  several 
years  to  exscate  ito  providons,  when  It  was 
abmptly  terminated  the  railroad  oolnpany, 
and  furced  possession  was  taken  nnd^.lts  oe^ 
der  of  the  books,  mines,  ete.,  ot  that  corpora- 
tion. WozdeU  filed  his  bill  to  obtato  relief  un- 
der the  contract.  The  United  Stotes  Ch*cnlt 
Court  held  that  the  contract  was  a  fraud  up- 
on the  railroad  conqmny,  and  that  apart  from 
i  it.  the  complainant  was  entitled  to  some  com- 
pensation for  his  time,  etc.,  and  a  return  of 
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the  money  actually  Invested  by  him,  the  fruit 
of  which  -was  seized  by  the  railroad;  to  tliis 
extent  applying  the  rule  lu  Tbomaa  t.  Brown- 
vllle.  Ft.  K.  &  P.  B.  Co.,  supra.  The  Supreme 
Court,  in  disposing  of  the  case,  said  that  the 
evidence  justiAed  the  conclusion  of  the  court 
below  as  to  the  nature  of  this  ccmtract,  and 
affirmed  its  decree  In  all  respecta.  In  dispoa- 
iog  of  tbe  question  we  are  now  considering, 
that  court  said:  "The  law  •  •  •  will  also 
condemn  the  transactions  of  the  party  in  hlB 
own  bebalf  when  in  respect  to  the  matter  con- 
cerned lie  is  the  agent  of  others,  and  will  re* 
lleve  against  them  whenever  their  enforce- 
meat  Is  seasonably  resisted.  Directors  of  cor- 
porations and  all  persons  who  stand  In  a  fidu- 
ciary relation  to  other  parties  and  are  clothed 
with  power  to  act  for  them  are  subject  to  this 
rale.  They  are  not  permitted  to  occupy  r 
position  which  will  conflict  with  the  interest 
of  tbe  parties  they  represent  and  are  bound  to 
protect.  They  cannot,  as  agents  or  directors, 
enter  into  nor  authorize  contracts  In  behalf  of 
those  For  whom  they  are  appointed  to  act,  and 
then  personally  participate  in  the  benefits. 
Hence  all  arrangements  by  directors  of  a  rail- 
road company  to  secure  an  advantage  to  them- 
selves at  its  expense  by  the  formation  of  a 
new  company  as  an  auxiliary  to  the  origioal 
one,  with  an  understanding  that  they,  or  some 
of  them,  shall  take  stock  In  It,  and  then  that 
valuable  contracts  shall  be  given  to  it,  in  the 
profits  of  which  they,  as  stockholders  in  the 
new  company,  are  to  share,  are  so  many  un- 
lawful devices  to  enrich  themselves  to  the 
detriment  of  tbe  stockholders  and  creditors  of 
the  original  company,  and  will  be  condemned 
fvbenever  proporly  brought  before  the  courts 
for  consideration.  R.  R.  Co.  v.  Magnay,  '25 
Beav.  5St);  Benson  v.  Heathborne,  1  Young  & 
0.  326;  R.  R.  v.  Dewey,  14  Mich.  477;  R.  R. 
Co.  V.  Poor,  69  Me.  277;  and  Drury  v.  Cross, 
7  Wall.  200  [19  L.  Ed.  40]." 

What  Is  true  with  regard  to  the  agents  of 
a  corporation  is  equally  so  with  regard  to  the 
agents  of  any  other  company  or  individual. 
While  the  rule  was  applied  to  persons  occupy- 
ing a  fidnclary  relation  to  a  railroad  corpora- 
tion, still  it  Is  a  general  one  that  applies  to  ali 
agents  whatever  may  be  the  character  of  the 
principal. 

Nor  can  Bueck  or  third  party  in  control  of 
tbe  complainant  corporation  rightfully  protest 
against  the  application  of  this  rule  to  the  con- 
tract In  question;  for,  where  a  stranger  par- 
ticipates with  the  officer  of  &  corporation  in 
the  commission  of  an  act  of  manifest  bad 
faith  or  breach  of  duty  to  it,  he,  equally  with 
the  officers,  commits  a  wrong,  and  ought  not 
to  be  allowed  to  derive  profit  from  IL  Halt  v. 
Auburn  Tompike  Co..  87  Am.  Dec.  75. 

Tbe  principle  here  announced  authorizes  the 
annulment  of  a  contract  such  as  the  present 
one,  if  seasonably  challenged,  without  regard 
to  whether  it  Is  favorable  or  unfavorable  to 
tbe  complaining  principal.  But  that  tbe  con- 
tract here  sued  on  was  most  oppressive  is 
abundantly  shown.  For  nine  months  after  Ub 
date  It  la  found  that  Iron  ore  which  woa  to  be 


furnished  under  this  contract  at'tbe  falsest 
market  price  prevailing  at  Its  date  had  drop- 
ped in  price  to  75  cents  per  ton,  and  yet  the 
defendant  was  confronted  by  a  demand  tbat 
it  should  continue  to  receive  this  article  dur- 
ing the  existence  of  tbe  contract  at  the  price 
therein  stipulated. 

Without  further  pursuit  of  this  question,  we 
are  content  to  affirm  the  decree  of  the  Court 
of  Chancery  Appeals,  and  this  im  accordingly 
'  ordered. 

JACKSON  T.  CSBUTCHTIKLD  et  aL 

(Supreme  Court  of  Tennessee.   Nov.  21,  1903.) 

UUTATIONS— PBRSONS    UNDER  DISABIUTT— 
TIMB  ALLOWED— FRAUDULGHT 
CONVEY  ANCK. 

1.  Shannon's  Code,  S  4448,  provides  that  per- 
sons  under  disability  at  the  time  of  tiie  accrual 
of  a  cause  of  action  may  commence  the  action 
after  removal  of  the  disability  within  the  time 
of  limitation  for  the  particular  cauae  of  action, 
onleSB  it  exceed  three  years,  and  in  that  case 
within  three  years  from  tbe  removal  of  disabil- 
ity. Secticoi  4473  provides  that  the  limitation 
of  an  action  agaiust  a  guardian  shall  be  fixed 
at  ten  years.  Nine  months  before  a  minor  be- 
came of  age  his  guardian  died.  Held,  that  tbe 
minor,  on  coming  of  age,  wa9  entitled  to  the 
whole  of  the  time  limited  for  his  cause  of  ac- 
tion against  the  guardian  coiiutiog  from  the 
accrual  of  the  same,  and  tlie  three  yeara  al- 
lowed by  section  4448  were  years  of  grace  to  a 
person  nnder  disability,  and  were  not  intended 
to  cut  down  the  time  lized  by  the  statute  for 
the  particular  cause  of  action. 

2.  Where  a  guardian,  being  indebted  to  his 
ward,  made  a  voluntary  conveyance  of  hia  land, 
without  reserving  enough  proper^  to  pay  his 
debts,  such  conveyance  was  constructively 
fraudulent,  and  tbe  land  was  properly  ordered 
sold  for  the  ward's  debt. 

Appeal  from  Chancery  Court,  Hamilton 
County;  T.  M.  McConnell,  Chancellor. 

Bill  by  Sparks  Jackson  against  Thomas  W. 
Crutchfield,  as  administrator  ad  litem  of 
plaintiff's  guardian,  and  others.  From  a  de- 
cree of  the  Court  of  Chancery  Appeals  for 
complainant,  defendants  appeal.  Affirmed. 

R.  D.  Twinman,  G.  H.  Bankln,  and  Tom* 
Ilnson  Fort,  tcx  appellanti.  Bb^berd  &  Frl- 
erson,  for  appellee. 

NBIL,  J.  In  tbe  aspect  in  which  this  cast- 
comes  before  us  It  is  a  bill  by  a  ward  against 
the  administrator  of  his  guardian  to  hold  tbe 
latter  to  account  for  a  balance  on  the  estate 
not  paid  over.  The  main  defense  Is  the  stat- 
ute of  limitations.  The  facts  on  which  this 
question  turns  are  as  follows:  The  complain- 
ant reached  his  majority  on  November  11. 
1895,  something  like  nine  months  after  the 
death  of  th^  guardian.  The  bill  In  this  case 
waa  filed  three  years  and  eight  months  after' 
complainant  attained  his  majority,  and  four 
years  and  five  months  after  the  death  of  the 
guardian.  No  administrator  bad  been  appoint- 
ed on  the  estate  of  the  guardian  until.  In  ac- 
cordance with  tbe  prayer  of  the  bill,  an  admin- 
istrator ad  litem  was  appointed  in  the  present 
case.  The  Court  of  Chancy  Appeals  found 
that  tb^  was  a  balance  due,  and  rend^ed 
Judgment  therefor,  and  ordered  certain  land 
to  be  Bold  to  pay  the  amount  adjudged. 
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The  Qoeatloii  made  npon  the  statute  of  11m- 
Itationa  arises  on  a  construction  ot  Code  1858, 
i  2757  (Shannon's  Code,  9  4448). 

That  section  reads  as  follows:  "If  the  per- 
son entitled  to  commence  an  action  ia,  at  the 
time  the  cause  of  action  accrued,  either  (1) 
within  the  age  of  twenty  one  years,  or  (2)  of 
unsound  mind,  or  (3)  a  married  woman,  or 
(4)  beyond  the  Umita  of  the  United  States 
and  the  territorlea  thereof,  such  person,  or 
the  (their)  repreaentatlTea  and  privies,  as  the 
case  may  be,  may  commence  the  action,  aft- 
er the  removal  of  such  disability,  within  the 
time  of  limitation  for  the  particular  cause  of 
action,  unless  it  exceed  three  years,  and  in 
that  case  within  three  years  from  the  remov- 
al of  such  disability."  Laws  1715,  c.  27,  fi{ 
4,  9;  Laws  1707,  c.  43.  f  4;  Laws  1819,  c.  28, 
i  2;  Laws  1823,  c.  16,  {  1. 

It  is  insisted  that,  in  accordance  with  this 
section,  the  person  under  disability  at  the 
time  the  cause  of  action  accrued  liad  only 
three  years  in  which  to  sue  after  the  removal 
of  disability,  even  thongb  the  limitation  Ax- 
ed for  the  particular  kind  of  action  in  other 
sections  of  the  Code  bad  not  expired  when 
the  action  was  brought.  In  other  words.  It  is 
Insisted  that,  although  under  section  2776 
(Shannon's  Code,  {  4472)  the  tbne  of  limita- 
tion fixed  for  action  against  sureties  on 
guardian's  bonds  Is  six  years,  and  by  section 
2776  (Shannon's  Code,  {  4473)  the  limitation 
of  an  action  against  the  guardian  himself  Is 
fixed  at  ten  years,  yet  a  person  who  was  un- 
der disabilities,  as  a  ward,  at  the  time  the 
cause  of  action  accrued  has  not  the  full  six 
years  and  ten  years,  respectively,  for  the 
bringing  of  his  action,  bat  only  three  years 
from  the  time  he  arrives  at  bis  majority. 
Bo,  in  the  present  case,  It  is  Insisted  that  the 
right  of  action  accrued  upon  the  death  of  the 
guardian  (Sanders  v.  Forgasson,  8  Baxt.  260), 
which  was  during  the  minority  of  the  com- 
plainant; that  he  bad  only  nine  months  of 
the  general  statute  of  limitations  above  re- 
ferred to  (that  is,  of  the  six  years  and  of  the 
ten  years,  respectively,  grace)  In  which  to 
sue  between  the  death  of  bis  guardian  and 
the  attaining  ot  his  majority;  and  that  there- 
after (that  is.  from  the  date  of  attaining  his 
majority)  he  liad  only  three  years  In  which 
to  bring  suit,  and  did  not  have  the  full  ben- 
efit of  the  six  years  and  ten  years,  respec- 
tively, and  of  the  three  years  in  addition 
thereto,  or  of  any  part  of  the  said  three 
years  In  addition,  but  only  the  ttiree  years. 

There  are  some  general  expressions  in 
some  of  our  cases  that  seem  to  indicate  that 
a  person  under  disability  will  have  only  three 
years  after  the  removal  of  that  disability  in 
which  to  sue,  Irrespective  of  the  tlqie  fixed 
for  the  particular  kind  of  action  in  favor  of 
persons  In  general.  These  cases  are  Gulon  v. 
Anderson,  8  Humph.  298,  326,  327;  Murdock 
T.  Johnson,  7  Cold.  605.  610,  620;  Hanks  v. 
Folsom,  11  Lea,  566,  562;  Stevens  v.  Bomar, 
9  Humph.  546,  660.  However,  In  each  of 
these  cases  it  appears  from  examlmtlon  that 


the  time  fixed  by  the  general  statute  for  the 
bringing  of  the  action  had  already  expired, 
and  the  three  years  referred  to  was  in  addi- 
tion to  that  time.  The  court  did  not  have  In 
mind  such  a  case  as  the  present,  wherein  It 
Is  insisted  that  the  person  under  disability 
had  only  the  three  years,  regardless  of  the 
time  fixed  for  the  special  kind  of  action  by 
the  general  statute  of  limitations. 

There  Is  one  case,  however^State  v.  Par- 
ker, 8  Baxt  495,  408— in  which  the  pohit 
seems  to  have  been  ruled  In  accordance  with 
the  contention  of  the  defendants  In  the  pres- 
ent case.  There  were  sevmil  rights  of  ac- 
tion involved  in  that  case,  bat  the  point 
ar(Me  only  npon  those  claimed  by  Wm,  S. 
Howard,  Hester  A.  Mofflt.  and  Jas.  F.  How- 
ard. Said  the  court  (page  498):  "As  to  Wm. 
S..  Jas.  F.,  and  Hester  A,  who  are  minors, 
the  cause  of  action  accrued  at  the  time  of 
the  resignation  of  A.  B.  Moore  as  guardian 
and  the  appointment  of  F.  If.  Snoddy  as 
guardian  In  his  place,  which  was  on  the  5th 
of  March,  1866.  •  •  ♦  Wm.  8.  Howard 
became  of  age  on  the  14th  of  June,  1868,  and 
Hester  A.  Mofflt  became  of  age  on  the  9th  of 
December,  1870,  and,  this  action  not  being 
commenced  within  three  years  after  the  re- 
moval ot  th^  disability,  the  statute  is  a 
bar  to  their  recovery;  but  not  so  as  to  the 
youngest  child,  James  F.  Howard,  who  be- 
came of  age  on  the  13tb  of  December,  1872." 
The  action  was  brought  on  the  27th  of  March, 
1874,  against  W.  W.  Parker,  as  surety  on  the 
bond  of  Moore.  By  comparing  the  dates 
above  referred  to.  It  will  be  seen  that  from 
the  date  of  the  accrual  of  the  cause  of  action, 
March  5,  1866,  to  the  time  when  suit  was 
brought.  March  27,  1874,  there  had  elapsed 
eight  years  and  twenty-two  days.  From  the 
accrual  of  the  cause  of  action  to  the  major- 
ity of  William  8.  Howard  on  the  14th  of 
June,  1868,  there  had  accmed  two  years, 
three  monttis,  and  nine  days.  But  from  the 
14th  of  June,  1868,  to  the  bringing  of  the  ac- 
tion there  had  accmed  five  years,  nine 
months,  and  thirteen  days.  The  six  years 
from  ttie  accrual  of  the  cause  of  action, 
March  6.  1866,  would  have  lH«ugbt  the  time 
up  to  March  6,  1872.  So  It  appears  that  in 
this  case,  as  to  William  8.  Howard,  the  full 
six  years  had  elapsed  from  the  accrual  of 
the  cause  of  action  before  suit  was  brought. 
The  same  is  true  as  to  the  case  of  Hester  A. 
Moffit,  and  also  as  to  the  case  of  James  F. 
Howard;  that  Is  to  say,  six  years  from  the 
accrual  of  the  cause  of  action  forward  car- 
ried the  date  to  March  6,  1872,  and  suit  was 
not  brought  until  the  27th  of  March,  1874. 
In  the  meantime,  however,  William  S.  How- 
ard bad  become  of  age  on  the  14th  of  June, 
1868,  and  it  was  held  that  he  was  entitled  to 
only  three  years  from  that  time,  which,  add- 
ed to  the  two  years,  three  months,  and  nine 
days  that  had  elapsed  from  the  accrual  of 
the  cause  of  action  to  the  date  of  arrival  at 
majority,  gave  him  In  the  aggregate  only 
five  years,  three  months,  and  nine  days,  In- 
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■tead  ot  six  years.  In  wUch  to  bring  bis 
nilt  Between  the  accnial  of  the  cause  of 
action  and  the  9tb  day  of  December,  1870, 
when  Hester  A.  Mofflt  arrived  of  age,  than 
•lapsed  four  years,  nine  months,  and  seven 
days,  and  It  was  held  tiut  she  bad  three 
years  in  addition  in  which  to  sue,  which  gave 
her  in  the  ani'egate  seven  years,  nine 
months,  and  four  days.  There  elapsed  be- 
tween the  accnal  of  the  cause  of  action  and 
arrival  of  age  of  Jas.  F.  Howard  on  the  13th 
day  of  December,  1872,  six  years,  nine 
months,  and  ^ht  days,  and  it  was  held  that 
he  had,  in  addition  to  this,  three  years  in 
which  to  sue,  and  tbls  gave  him  in  the  aggre- 
gage  nine  yean,  nine  months,  and  eight  days. 
In  short,  It  seems  to  have  been  held  in  that 
case  that  a  person  under  disability  had  only 
three  years  in  which  to  sue  after  the  removal 
of  this  disability,  regardless  of  the  ques- 
tion wheth»  the  time  had  elapsed  fixed  by 
the  general  statute  for  the  particular  cause 
of  action. 

On  the  contrary,  in  the  case  of  ^tton  v, 
Dixon,  106  Tenn.  87. 102,  68  S.  W.  299,  800, 
It  is  said,  though,  It  seems,  only  arguendo, 
that  a  person  under  disability  would,  after 
the  ranoval  of  the  disability,  have  three 
years  additional  In  which  to  sue,  provided 
the  time  fixed  for  the  particular  form  of 
action  (In  that  case  seven  years)  bad  elapsed 
from  the  accrual  of  the  cause  of  action  (In 
that  case  adverse  possession),  or,  to  quote 
the  language  of  the  judge  who  delivered  the 
opinion  in  that  case:  "Three  years  after  dls- 
coverture  would  bave  barred  the  separate 
action  of  the  wife,  provided  the  seven  years 
had  elapsed  from  the  original  adverse  posses- 
sion." 

Tbe  subject  Is  exceedingly  complex,  and  it 
Is  difficult  to  state  a  general  rule  that  would 
cover  all  cases.  We  believe,  however,  that 
the  true  principle  is  laid  down  in  Demarest 
V.  Wynkoop,  3  Johns.  Ch.  135,  8  Am.  Dec. 
467.  Tbat  was  a  bill  brought  to  redeem  a 
mortgage.  It  appeared  tbat  Daniel  Ludlow, 
the  defendant,  took  a  deed  In  fee  May  7, 
1T88,  and  went  Into  possession.  At  that  time 
Hannah  Demarest,  who  afterwards  sought 
to  redeem,  was  an  Infant  of  the  age  of  sev- 
en years,  and  entitled  to  all  tbe  equities  of 
redemption  which  she  subsequently  claimed 
by  her  bill.  She  was  of  age  In  1802,  and  her 
bill  was  not  filed  until  1815,  13  years  after 
she  arrived  at  majority.  So  that  not  only 
20  years  had  elapsed  since  'the  mortgagee 
went  In  poasesslon,  but  10  years  since  the 
disability  of  the  infancy  had  ceased.  The 
court  contlnueB:  "She  bad  then  lost  her  equi- 
ty of  redemption  by  the  lapse  of  time.  It  is 
true  she  has  not  had  twenty  full  years  free 
disability  to  redeem,  but  she  has  bad  ten 
years  free  of  disability,  and  more  than  twen- 
ty years  In  the  whole  have  elapsed,  and  this  is 
all  the  statute  allows.  •  •  •  The  party 
has,  In  every  event,  twenty  years  to  make 
his  entry;  and,  if  under  disability  during 


any  part  of  that  time,  he  has  ten  years,  and 
no  more,  after  disability  ceases.  It  may  so 
happen  that  the  twenty  years,  and  more, 
will  elapse  during  the  disability,  and  tiien  ten 
years  wUI  be  aftmrards  allowed  cumulative- 
ly; or  the  disability  may  cease  so  far  within 
the  period  of  twenty  years  as  to  allow  of 
only  twenty  years  in  the  whole,  though  part 
of  that  period  be  covered  by  the  disability." 

So,  in  the  ptesent  ease,  we  are  of  tbe  opin- 
ion tiiat  the  complainant  was.  as  to  the  sure- 
ty, entitled  to  the  full  six  years  froai  the 
date  of  tbe  accrual  of  his  cause  of  action; 
and,  ai  he  was  carried  forward  by  the  op- 
eration of  the  time  limited  for  the  cause  of 
action  to  a  period  more  attended  than  the 
three  years  of  grace  allowed  to  a  person  un- 
der disability,  the  latter  period  did  not  ap- 
ply, but  his  case  was  governed  by  the  gen- 
eral statute  of  limitations  of  six  years.  Of 
course,  under  the  statute,  if  the  six  years 
had  expired  during  his  minority,  he  would 
have  been  entitled  to  three  years  additional 
in  any  event  The  same  observation  to  tbe 
ten-years  statute,  mutatis  mutandis.  Other 
phases  of  the  matter  may  arise  which  we  do 
not  undertake  to  dlqmse  of  in  this  opinion. 
All  we  now  determine  is  that;  in  any  event 
the  person  under  disability  Is  mtitied  to  the 
whole  of  the  time  limited,  for  the  parUcubir 
?ause  of  action,  counting  from  the  accrual 
of  the  cause  of  action,  and  that  the  three 
years  allowed  by  section  2757  (Shannon's 
Code,  {  4448)  were  intended  as  years  of  grace. 
In  a  sense,  to  a  person  under  disability,  and 
were  not  Intended  to  cut  down  the  time  fixed 
by  the  statute  tor  the  particular  cause  of 
action.  Indeed,  any  other  result  would  seenf 
to  be  entirely  out  of  harmony  with  the  gen- 
eral spirit  of  our  statutes  of  limitations.  Per- 
sons who  are  under  no  disabilities  whatever 
have  the  whole  of  the  six  years  or  ten  years, 
as  the  case  may  be.  In  which  to  sue;  and, 
if  they  die,  their  belrs  or  representntlve-t 
have  the  right  to  sue  within  that  time,  thus 
enjoying  in  the  aggregate  the  whole  of  the 
period.  Haynes  v.  Jones.  2  Head,  372;  Jones 
V.  Preston.  8  Head,  161;  Helskell  v.  Cobb. 
11  Heisk.  644.  It  would,  Indeed,  seem  an 
anomaly  If  persons  under  disability  did  not 
have  at  least  as  much  time. 

We  are  of  the  opinion  that  the  case  of 
State  V.  Parker,  supra,  was  erroneously  de- 
cided In  so  far  as  It  fixed  three  years  from 
the  date  of  the  removal  of  the  disability  as 
tbe  time  within  which  action  might  be 
brought,  regardless  of  whether  the  time  lim- 
ited for  the  particular  cause  of  action  had 
expired  or  not,  and  to  that  extent  should  be 
overruled.  In  dlBposlng  of  tbe  question  aris- 
ing on  tbe  statute  of  limitations  In  tbls  case 
we  have  not  considered  It  necessary  to  de- 
termine the  legal  effect  of  the  fact  that  no 
administrator  bad  been  appointed  on  the  es- 
tate of  the  guardian  prior  to  the  filing  of 
the  bin.  We  prefer  to  place  the  case  upon 
the  point  previously  stated,  which  was  the 
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one  presoDted  and  discussed  In  the  opinion  of 
the  Court  of  Ohnncery  i^j^als  and  in  the 
briefs  of  counsel. 

Another  question  presented  by  this  record 
is  whether  the  Court  of  Chancery  Appeals 
acted  correctly  In  directing  the  land  to  be 
sold  for  the  payment  of  the  debt  found  to 
be  due.  We  think  there  was  no  error  In  this 
action  of  the  court,  because  It  appears  that: 
the  guardian  owed  the  debt  sued  for,  that 
the  conveyance  was  voluntary,  and  it  was 
not  shown  that  enough  property  was  reserv- 
ed to  pay  the  debts.  The  conveyance  was 
therefore  conatrnctlrely  fraudulent,  being 
voluntary. 

It  Is  Insisted  tbat  the  conveyance  was  made 
In  consideration  of  an  indebtedness  which 
the  guardian  owed  to  the  father  of  the  ven- 
dees, but  this  Is  not  found  as  a  fact  by  the 
Court  of  Chancery  Appeals. 

It  results  tbat  there  Is  no  error  In  the  de- 
cision of  the  Court  of  Chancery  Aroeala.  and 
It  must  be  affirmed. 


MUSGROVB  et  al.  v.  HAMILTON 
COUNTY. 

<8nprsme  Court  of  Tennessee.   Not.  21,  1903.) 

COSTV-SUALL-OFFENSB  CASBS-PATHBNT  BT 

COUNTY-^ERTIFI  CATION. 

1.  Shannon's  Code,  8  7601,  providea  that  In 
all  caaes  the  fees  due  a  justice  of  the  peace  for 
any  proceedings  before  him  shall  be  certified 
to  the  circuit  court,  and  be  taxed  and  certified 
by  the  court  and  attorney  general  as  other 
costs.  Section  7604  prorides  that  in  all  small 
offenses  and  all  other  cases  triable  before  a 
Justice,  and  finally  acted  upon  by  him,  the 
costs  may  be  taxed  by  him,  and  the  execution 
issued  against  the  defendant  or  prosecutor,  as 
the  case  may  be,  therefor.  Held,  that  in  a 
small-offense  case,  where  the  costs  have  been 
taxed  against  defendant,  and  he,  failiug  to  pay 
fine  and  costs,  is  committed  to  the  workhouse 
to  work  out  the  same,  the  costs,  to  be  collecti- 
ble of  the  couuty,  which  can  only  be  where  exe- 
cution against  defendant  has  been  returned 
nulla  bona,  and  he  has  worked  them  out  or 
paid  them  after  being  committed,  must  be  cer- 
tified by  the  judge  of  the  circuit  court  and  by 
the  attorney  seneral,  as  under  sections  7503, 
7602,  7603,  where  costs  are  chargeable  against 
the  county  in  criminal  cases. 

Appeal  from  Chancery  Court,  Hamilton 
County;  T.  M.  McConuell.  Chancellor. 

Suit  by  T.  O.  Musgrove  and  others  against 
Hamilton  county.  Decree  for  complainants. 
Defendant  appeals.  Reversed. 

W.  H.  Oammlngs,  O.  R.  BvaDfl,  and  B.  B. 
Cooke,  for  appellant.  Shepherd  &  FrlOTSon 
and  Snodgrass  ft  Latlmore,  tot  appellees. 

WILKES,  J.  The  various  complaluauts  In 
this  case  are  justices  of  the  peace,  constables, 
and  deputy  sheriffs  of  Hamilton  county. 
Th^  sue  the  county  of  Hamilton  to  recover 
from  it  certain  fees  and  costs  which  they 
claim  to  have  earned  in  the  discbarge  of 
their  official  duties,  and  which  they  all^e 
liave  been  paid  into  the  county  treasury  of 


Hamilton  county,  either  In  money,  or  lo 
work  and  labor  done  for  the  county.  In  ac- 
cordance with  the  statutes  of  the  state. 

There  was  a  demurrer  to  the  bill,  which 
was  overruled,  and  the  county  has  appealed. 

The  allegations  of  the  bill  are.  In  detail: 
That  up  to  the  September  term,  1002,  of  the 
circuit  court  of  the  county,  there  was  a  fund 
of  about  H.000  in  tbe  treasury  of  the  coun- 
ty belonging  to  complainants  in  unequal 
amounts,  and  held  by  tbe  county  In  trust  for 
them.  That  this  fund  arose  fn  the  follow- 
ing manner:  Such  of  the  complainants  as 
are  justices  of  the  peace  of  the  county  bad 
each  Issued  warrants  against  persons  guilty 
of  offenses  knovm  and  designated  under  the 
laws  of  the  state  as  "small  offenses."  Tbat 
such  persons  were  arrested,  brought  before 
tbe  Justice  of  the  peace  issuing  the  warrant, 
and,  having  pleaded  guilty,  were  fined  a 
small  amount,  and  adjudged  liable  for  the 
costs  accrued  In  tbe  case.  Failing  to  pay  or 
secure  tbe  fine  and  costs  so  adjudged  against 
tbem,  they  were  sent  to  the  jail  or  workhouse 
of  tbe  county,  to  be  confined  at  labor  until 
such  fines  and  costs  were  worked  out  or 
paid.  That  tbe  number  of  cases,  the  names 
of  the  defendants,  and  the  amount  of  costs 
In  each  case,  cannot  be  specifically  stated, 
because  the  warronts  upon  which  the  cases 
were  tried,  and  judgments  Indorsed  showing 
these  facts,  are  on  file  In  the  office  of  the 
county  judge  of  the  county,  and  are  not  ac- 
cessible to  complainants,  but  that  tbe  costs, 
and  to  whom  payable,  can  be  readily  shown 
upon  a  reference  to  the  master. 

The  bill  alleges:  Tbat  in  each  of  tbe  cases 
the  defendants  therein  were  lawfully  charged 
with  having  committed  a  small  offense,  un- 
der the  statutes.  That  they  each  pleaded 
guilty,  or  submitted  their  cases,  and  were 
fined,  and  a  Judgment  was  duly  rendered 
against  each.  The  costs  were  legally  taxed 
and  entered  on  the  warrants,  showing,  in  sep- 
arate Items,  their  character,  and  the  o^cer 
and  witnesses  to  whom  going.  Tbat  In  all 
of  the  cases  the  defendants  falling  to  pay 
or  secure  the  fine  and  costs  were  committed 
to  the  workhouse  to  work  out  tbe  same. 
That  a  number  of  these  defendants,  after 
they  reached  the  jail  or  workhouse,  paid  to 
the  county  Judge  the  flue  and  costs  adjudged 
against  them,  which  was  covered  Into  the 
county  treasury.  Others  there  gave  bond 
and  security,  and  the  amounts  were  subse- 
quently collected  and  paid  Into  tbe  county 
treasury.  Others  were  carried  to  the  work- 
house, where  they  worked  out,  under  the 
laws,  for  the  benefit  of  the  county,  the  fines 
and  costs  adjudged  against  them.  Tbat  in 
all  these  caaes  complainants  have  made  ap' 
plication  to  the  county  for  payment  to  them, 
respectively,  of  tbe  amount  of  costs  due  them 
and  held  by  the  county  for  them,  but  that, 
instead  of  paying  the  money  to  them,  the 
papers  in  tbe  caaes  were  referred  to  the  reve- 
nue commissioners  of  the  county,  who  exam* 
ined  tbe  costs  taxed  and  adjudged  in  each 
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of  said  cases,  and  approved  tbe  sam&  Tbat 
after  tbis.  In  some  waj  not  aattaorlBed  by 
law,  the  drcnlt  Judge  and  attorney  general 
of  tbe  circuit  and  district  nnbradng  Hamil- 
ton county  assumed  to,  and  did,  disapprove 
the  costs  in  said  cases  to  the  amount  of 
$4,000.  It  Is  charged  that  this  action  of  the 
Judge  and  attorney  goieral  was  without  war- 
rant of  law,  as  neither  had  any  power  to 
pass  upon  the  costs  taxed  in  said  cases  and 
paid  into  the  treasury  by  the  parties  against 
whom  adjudged.  That  tbe  county,  having 
collected  these  costs  from  the  defendants  in 
tbe  cases,  and  by  virtue  of  tbe  Judgments 
against  them,  holds  the  fund  so  collected 
in  trust  for  tbe  complainants. 

It  is  further  alleged  that  since  tbe  Sep- 
tember term,  1902,  of  the  circuit  court,  and 
since  the  wiginal  bills  of  costs  mentioned 
above  were  presented  for  payment,  varioos 
otb»  sums  have  accrued,  and  have  become 
due  to  complainants,  to  about  tbe  same 
amount  as  those  disapproved  by  tbe  circuit 
Judge  and  attorney  genmU,  and  these  th^ 
can  also  show  upon  a  referraice. 

It  is  furtber  alleged  tbat  tbe  complainants 
Join  in  this  bill  under  an  agreement  with 
the  county  attorney  tbat  no  objection  would 
be  talRn  to  tbe  bill  because  of  the  multiplici- 
ty or  mIc(folnder  of  parties  complainant,  it 
being  the  desire  of  all  parties  to  have  tbe 
legal  question  involved  settled  with  as  little 
cost  as  possible. 

The  prayer  of  the  bill  is  for  an  account  to 
ascertain  the  amount  due  each  complainant; 
and  for  a  Judpnent  tor  the  same,  and  for 
general  relief. 

Tbe  bill  was  demurred  to  on  several 
grounds,  tbe  only  one  of  any  substantial  mer^ 
It  b^g  that  the  bill  shows  tbat  tbe  costs 
sued  for  bave  been  examined  and  disallowed 
by  the  Judge  and  the  attorn^  general  of 
tile  circuit,  and  that  their  action  is  conclu- 
sive npoD  the  county  against  tbe  complain- 
ants' right  to  recover. 

Tbe  case  was  decided  In  the  court  below 
and  in  the  Oourt  of  Chancery  Appeals  upon 
this  aspect  of  the  case,  and  Is  presented  and 
argued  befwe  this  court  upon  tbe  same  fea- 
ture. The  cbancellor  held  that  it  was  not  the 
province  of  tbe  Judge  and  attorney  general 
to  pass  upon  and  disallow  costs  which  bad 
been  adjudged  against  defendants  who  have 
submitted  their  cases  and  been  fined  before 
justices  of  the  peace  under  the  **amaH  oflfenee 
law";  and  this  cost,  having  been  paid  by 
ttie  defendant  to  tbe  county  and  covered  into 
tbe  treasury,  belonged  to  complainants.  Tbe 
chancellor  was  of  opinion  tbat  the  right  and 
power  of  tbe  Judge  and  attorney  general  to 
pass  upon  such  bills  of  cost  dq>ended  upon 
a  construction  of  the  statute  (Shannon's 
Code,  SI  7683,  7602). 

Section  7602  makes  it  Hie  doty  of  Ibe  Judge 
and  attorney  general  to  carefully  examine 
all  bills  of  cost  certified  for  payment  by  Jus- 
tices of  ttie  peace  in  which  the  state  or  conn- 
ty  has  been  charged  with  tbe  costs  of  crim- 


inal prosecutions,  and  if  it  shall  a^ear  hi 
any  manner  that  tbe  prosecution  in  -wbicb 
tbe  state  or  county  has  been  taxed  witta  tbe 
cost  by  Ibe  Justice  is  frivolous,  malidous,  or 
commenced  to  secure  fees,  it  shall  be  tbe 
duty  of  tbe  Judge  and  attorn^  genenl  to 
disapprove  and  disallow  said  bill  of  cost,  and 
no  part  of  said  cost  shall  be  paid  by  the 
state  or  county  In  such  case. 

Sectfon  7603  provides  that  tbe  cost  charge- 
able upon  tbe  state  or  county  in  criminal  cases 
shall  be  made  out  so  as  to  show  fiie  specific 
items,  and  be  examined,  entered  of  vecarS, 
and  cerUfled  to  be  correct  by  tbe  court  w 
Jndge  before  whom  the  cause  was  heard  or 
disposed  of,  and  also  by  the  disbict  attorney 
gneral,  and  tbey  are  granted  full  pow«,  and 
It  is  made  tbeir  duty,  to  uamlne  into,  in- 
spect, and  audit  all  tdlls  of  cost  accnilng 
against  tbe  stete  or  county,  and  to  disallow 
any  part  or  all  of  saM  bills  oC  cost  as  may  be 
illegally  or  wrongfully  taxed  against  the  stete 
or  county. 

Section  7SM  provides  for  tbe  auditing  of 
bills  of  cost  by  the  comptroller,  ebalrman  of 
tbe  ooun^  court,  or  county  Judge,  as  tbe  case 
may  be,  after  said  bills  of  cost  bave  been  ex- 
amined and  approved  by  tlie  Judge  and  attor- 
ney general;  and  this  sectton  provides  that 
the  comptrollCT,  Judges  or  chairman  of  the 
coun^  court  may  disallow  any  and  all  costs 
texed  against  the  stete  or  ooun^  <m  account 
of  malicious,  fHvolous,  ot  onnecessary  ^ose- 
enllmis,  in  the  event  tbe  Judge  ae  attorney 
general  should,  by  mlsteke  or  otbawlse,  ap- 
prove such  bills. 

The  chancellor  was  of  opinlrai  that  these 
acte  authorised  tbe  Judge  and  attorn^  gen- 
eral to  act  upon  and  disapprove  bills  of  cost 
certified  by  Justices  of  the  peace  where  tbe 
coete  had  be«i  taxed  against  the  stete  or  coun- 
ty, but  tbat  the  act  contained  no  authority  for 
tbe  Judge  and  attorney  general  to  andit  and 
reject  bills  of  cost  adjudged  by  Justices  of  tbe 
peace  against  dtfbndante  wbo  bad  paid  the 
coste  adjudged  against  them  into  tbe  county 
treasury. 

Tbe  Court  of  Chancery  Appeata  concurred 
in  this  opinion  ot  the  chancellor. 

Counsel  for  tbe  county  Inslste  that  tbe  pow* 
er  exercised  by  the  Judfpe  and  attorney  general 
to  examine  and  disallow  these  bills  of  cost  is 
conferred  by  section  7001  of  Shannon's  Com- 
pilation, whldi  is  as  follows:  "In  all  cases  the 
fees  due  to  Justice  of  the  peace  tm  any  pro- 
ceedings before  him  therein  shall  be  certlfled 
to  the  circuit  court  and  be  taxed  and  certlfled 
by  tbe  court  and  attorn^  general  as  other 
coets,  in  the  manner  herein  prescribed.** 

Section  7606  provides  that  the  certificate  of 
the  Justice  trying  a  cause,  that  the  prosecution 
is  not  frivolous,  malicious,  or  set  on  foot  to  se- 
cure tees,  shall  not  be  ccncluslve  on  the  Judge 
or  attorney  gaioul,  but  it  is  made  tit^  duty 
to  Inquire  Into  tb«n,  and  to  disapprove  bills 
of  coat,  if  the  iwosecnUon  Is  frivolous,  mall- 
dons,  or  commenced  to  secure  fees,  as  pro- 
vided in  section  7O02. 
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SectloD  TQM  Is  taken  trmn  tbe  Alabama 
Code  of  1852.  and  has  special  referaice  to 
what  are  denominated  "small-offeDse  cases," 
and  proTldee  as  follows:  "In  all  amall  offuues 
and  all  otb«r  cases  triable  before  a  Justice  and 
finally  acted  on  by  blm  the  costs  may  be  taxed 
by  blm  and  the  execution  Issued  against  the 
defendant  or  proaecntiHr,  as  the  case  may  be. 
tberefor.*' 

Section  7600  providefl  that  the  costs  doe  con- 
stables or  otlitt-  ezecDtlTe  offlcers  on  proceed- 
ings In  criminal  cases  before  Justices  of  the 
peace  are  certifled  and  allowed  in  the  man- 
ner prescribed  in  the  last  three  sectionB  in  re- 
gard to  similar  fees  due  Jostlees  of  the  peaoe. 

The  argument  ot  ^  comty  is  that  these 
sections  of  Uie  statute,  and  especially  7601, 
are  broad  enough,  and  in  their  plain  trams 
coTer  "small-offeDse  cases"  before  Justices,  in 
which  the  coats  are  adjudged  against  defoid- 
ants.  Tliay  cite  in  suKtort  of  their  contoitlon 
the  case  of  State  t.  Wilbur.  101  Tenn.  211,  47 
8.  W.  411,  and  Walker  t.  Henderson.  VO. 
Tenn.  218.  47  &  W.  411.  In  that  case  the 
clerk  of  the  drcnit  court  claimed  certain  costs. 
The  county  Judge  refused  to  audit  the  bills 
presented  by  the  clerk,  and  the  iatUx  Insti- 
tuted proceedings  by  mandamus  to  compel  him 
to  do  so.  The  particular  items  of  costs  in  that 
case  objected  to  by  the  county  Judge  woe  a 
fee  of  35  cents  fOr  entering  bills  of  cost  ot 
record,  and  a  fee  of  ^  cegta  toe  certifying 
bills  of  ecMt 

In  tliat  case  it  was  said  by  the  court  as 
follows:  "It  dionld  be  ronarked  that  the  cases 
In  which  these  fees  are  alleged  to  hare  ac- 
crued originated  before  Justices  of  the  peace, 
where  defendants  have  either  submitted  their 
cases  uaAee  the  small-offense  law,  or  upon  ex> 
aminatton  have  been  discharged  by  the  Jus- 
tice. In  such  cases,  when  the  costs  are  not 
paid  by  the  defendant,  it  is  tiie  duty  of  the 
Justice  to  t!^ti^  the  same  to  the  circuit  court, 
where  they  are  examined  by  the  drcuit  Judge 
and  attorney  general,  and,  if  found  correct. 
Judgment  allowing  the  same  is  entered  iq^ 
the  minutes  of  the  court" 

It  is  said  that  this  holding  is  not  condn- 
slve  in  the  present  case,  because  the  only  ques- 
tion Involved  in  it  was  the  allowance  to  the 
derk  of  the  two  fMs  of  85  and  25  cents;  that 
no  question  was  made  as  to  whether  the  costs 
Should  have  been  certifled  to  the  circuit  court 
for  Judgment,  or  whether  they  should  have 
been  certifled  by  the  Judge  and  attorney  gen- 
eral fbr  payment,  but  that  it  was  assumed  that 
the  costs  were  properly  certlftod  to  the  court 
for  examination  and  luiproval  by  the  Judge 
and  attorney  general;  that  the  language  used 
was  not  to  settle  the  question  whether  th^ 
costo  dionld  have  been  certifled  to  the  court 
at  all,  ta  not,  but  was  used  simply  to  sum- 
marlse  the  state  of  Qie  record,  so  as  to  presoit 
the  question  of  the  allowance  of  the  two 
Items.  But  it  is  evident  that  these  items 
could  not  have  been  allowed  if  it  was  not  nec- 
essary that  the  costo  should  be  brought  to  and' 
entered  In  the  drcuit  court,  and  yet  this  court 


passed  upon  tbem  as  though  they  were  proper- 
ly before  the  court  and  disallowed  them  Iw- 
cause  they  were  Illegal  and  not  warranted  by 
law. 

We  are  of  opinton  that  the  detwmlnatlon 
of  the  question  here  involved  depends  upon 
a  proper  construction  and  appttcatton  of  the 
statutes  (sections  7601,  7604.  Shaumm's  Oom- 
pilation),  which  are  taken  from  secttons  88S0 
and  8087  of  the  Code  of  Alabama  of  1862, 
and  they  must  l>e  read  and  construed  togeth- 
er, and  in  the  light  of  oVux  sections  relating 
to  costs  before  Justices  of  the  peace. 

Under  aectimi  7604,  it  la  clearly  contem- 
plated that  in  all  small-offoiise  cases  and  cas- 
es finally  acted  upon  by  tiie  Justices  of  the 
peace,  the  costs  may  be  taxed  by  the  justice, 
and  execution  may  be  issued  against  the  de- 
fendant or  the  prosecutor,  as  the  case  may  be; 
but  if  these  costs  cannot  be  made  by  execu* 
tion  out  of  the  defeoidant  in  eases  where  they 
are  taxed  against  the  defmdant  then  sectioD 
7601  provUes  that  tiwy  shall  be  certifled  to 
the  drcuit  court  and  taxed  and  certifled  by 
the  circuit  court  and  attorney  gmeral  as  oth- 
er costs,  in  the  manner  as  herein  prescribed. 
In  other  words,  in  small-offense  cases  the 
Justices  shall  give  oosto  against  the  defend- 
ant and  these  owte  shall  be  made  by  execu- 
tion, if  practicable,  if  not  secured;  and,  if 
not  paid  or  secured,  then  the  defendant  may 
be  confined  In  the  Jail  cat  workhonee  until  he 
shall  pay  the  costs  by  his  labor.  If  the  Jus- 
tice and  other  offlcers  entitled  to  these  costs 
desire  that  they  shall  be  paid  by  the  county, 
they  must  be  certified  to  the  circuit  court, 
and  examined  and  aM>roved  by  the  Judge  and 
atiomey  general,  and  audited  1^  the  county 
Judge,  before  they  can  be  collected  from  the 
county. 

It  is  true  that  when  the  coun^  has  receiv- 
ed these  costs,  either  in  cash  or  in  work 
done  by  the  convict  it  holds  the  fond  for  the 
benefit  of  the  parUes  Intimately  entitled  to 
the  costs,  and  for  the  payment  of  the  fine 
that  may  t>e  Imposed;  but  these  costs  cannot 
be  paid  to  the  parties  In  whose  fSftvor  they 
sre  taxed  if  the  proeecntion  has  been  frivo- 
lous, mslidous,  or  set  on  foot  to  seaire  fees, 
and,  If  such  facts  appear,  thai  it  follows  that 
the  Justices  and  other  offlcers  and  witnesses 
are  not  entitled  to  the  fees,  because  th^ 
have  been  tastmmental  In  Illegally  exaotlng 
them.  But  the  county'  is  In  no  sense  a  party 
to  such  Illegal  exaction,  since  It  recdves  the 
convict  under  a  Ju^ment  regular  upon  its 
face,  and  presumably  Just  and  correct 

The  Judgment  of  the  Justice^  and  his  certifi- 
cate that  the  prosecntiim  is  not  frivolous,  ma- 
licious, or  set  on  foot  to  secure  fees,  is  not 
concludve  on  the  Judge  or  attorney  general, 
but  it  is  made  their  duty  to  inquire;  and  if 
the  prosecution  a^ear  to  them  to  be  mall- 
douB,  frivolous,  or  commenced  to  procure 
fees,  it  is  their  duty,  under  section  7608,  to 
disapprove  said  bills  of  cost. 

We  cannot  assume  that  the  judge  and  at- 
torney general  will  be  arbitrary  and  unjust 
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In  passing  upon  these  bllla  of  cost,  and  In 
rejectlDg  them  when  they  should  be  allowed. 
At  any  rate,  the  statute  has  imposed  upon 
them  the  duty  of  examining  and  approving 
or  disapproving  the  bills,  and  the  county 
cannot  be  required  to  pay  sach  bills  over  their 
disapproval.  This  omstmctlon  makes  a  uni- 
form and  consistent  system  for  the  payment 
of  all  costs  out  of  the  state  and  county  treas- 
uries In  felony  cases.  Jndgment  in  the  first 
Instance  is  rendered  against  Qie  convicted 
defendant.  Upon  this  Judgment,  execution 
issues,  and  is  cMlected  from  the  defendant, 
if  practicable.  If  the  execution  is  returned 
nulla  bona,  the  costs  are  then  retaxed  against 
the  state,  and  are  then  paid  by  the  state  aftr 
er  being  examined  and  aj^roved  by  the  Jn^^ 
and  attorney  general,  and  audited  by  the 
comptroller.  A  dmllar  course  is  pnrsned  In 
regard  to  costs  chargeable  upon  the  state  and 
county  in  criminal  cases  nnder  the  provisions 
of  section  7008  of  Shannon's  OompIIatlon. 
And  likewise  the  same  course  Is  pursued  as 
to  costs  provided  for  under  section  7602  of 
Shannon's  Comidlation. 

TtiB  fandamental  Idea  In  all  ttiese  cases  be- 
ing that  no  costs  sball  be  drawn  out  of  the 
county  or  state  treasuries  until  they  shall 
first  have  beeo  properly  taxed,  and  shall 
have  been  approved  by  the  Judge  and  the  at- 
torney general,  and  audited  by  the  comp- 
troller or  county  Judge,  as  the  case  may  be. 

The  provision  of  the  several  statutes  pro- 
viding for  the  disallowance  of  costs  where 
prosecutions  are  Mvolous,  malldous,  or  com- 
menced to  procure  fees,  implies  only  to  suits 
instituted  before  Justices  of  the  peace,  and  is 
intended  by  Ihe  statutes  to  give  the  circuit 
Judge  and  district  attorney  general  a  super- 
vision over  all  costs  taxed  by  Justices  of  the 
peace  whenever  It  becomes  necessary  that 
they  shall  be  paid  out  of  the  public  treasury; 
and.  under  the  provisions  of  section  7603,  the 
cwtiflcate  of  the  Justice  of  the  peace  as  to 
the  good  faith  of  the  taxatltm  is  not  conclu- 
sive .upon  the  Judge  and  district  attorney  gen- 
eraL 

Of  course,  where  the  costs  are  paid  1^  the 
d^endant  nnder  the  execution  issued  against 
him,  or  are  secured  by  him  before  going  to 
the  workhouse,  there  Is  no  necessity  for  its 
being  certified  to  the  circuit  court,  or  ap- 
proved by  the  Judge  and  district  attorney 
general,  because,  In  the  first  place.  It  has  al- 
ready been  paid;  and.  In  the  second  place,  it 
is  not  In  such  case  payable  out  of  the  county 
treasury,  and  there  Is  nothing  for  the  Judge 
and  attorney  general,  or  any  other  tribunal, 
to  audit  and  approve  or  disapprove. 

We  think  It  Is  the  clear  latent  of  the  stat- 
utes that  officers  and  witnesses  who  have 
conspired  together  In  a  frivolous,  malicious 
prosecution,  for  the  purpose  of  making  fees, 
shall  not  be  entitled  to  these  fees,  even  al- 
titough.  under  their  manipulations  and  ille- 
gal proceedings,  the  convicted  defendant  may 
unjustly  have  been  required  tA  pay  tjiem  into 
tbe  county  treasury.  They  are  In  no  sense 


the  Intimate  property  of  such  oa^lM  and 
witnesses. 

We  do  not  see  that  the  provtatons  of  the 
Jarvls  law  have  any  amillcatlon  whatevw,  or 
are  involved  In  the  determinatlDn  of  llie 
questions  at  Issue  in  tiiia  case. 

Tbe  fact  that  the  drcnlt  Judge  and  district 
attorney  geiwal  have  disapproved  tlieM  bills 
of  cost  Is  prima  facie.  If  not  condoslTe,  evi- 
dence that  the  prosecutions  were  malicious, 
frivolous,  and  made  for  the  purpose  of  se- 
curing fees,  or  that  they  are,  for  some  other 
reason,  not  propwiy  tauble  against  the  coun- 
ty. If  these  officers  arbitrarily  reject  pnqier 
costs,  there  is  an  adequate  remedy  against 
them. 

It  Is  evident  that  the  statute  contemplates 
that  the  bills  of  cost  shall  be  acted  upon 
before  they  are  worked  out,  because  they  are 
required  to  be  certified  when  taxed  to  the 
county  Judge  and  to  tbe  superintendent  of 
the  workhouse.  In  order  that  It  may  appear 
what  Is  the  extent  of  the  defendant's  punlsb- 
ment.  and  for  what  length  of  time  be  must 
be  confined,  or  what  amount  of  money  he 
must  pay  in  order  to  relieve  himself  of  ttie 
Judgment  against  him.  Shannon's  Code,  i 
742a 

We  consider  that  this  Is  conclusive  of  tiie 
controversy  in  this  cause,  and  It  follows  that 
there  Is  error  In  the  decree  of  the  chancellor 
Mid  In  that  of  the  Court  of  Chancery  Ap- 
peals; that  the  demurrer  should  have  been 
sustained  upon  tbe  ground  and  for  ttie  rea- 
sons indicated. 

The  decrees  of  tbe  chancellor  and  tbe  Court 
of  Chancery  Appeals  are  therefore  reversed, 
and  the  bill  of  complainants  Is  dismissed  at 
their  cost 

On  Rehearing. 
(Dec.  8, 1908.) 

In  this  case  there  Is  a  petition  to  rdwor. 
based  upon  extracts  from  a  published  qynop- 
sls  of  the  original  opinion.  These  extracts 
present  only  a  partial  statement  of  what  was 
decided,  and  omitted  tbe  clause  which  em- 
bodies tbe  gist  of  tbe  opinion.  The  opinion 
says:  '7he  fundamental  Idea  In  all  these 
cases  te  that  no  coats  shall  be  drawn  ont  of 
the  stete  or  county  treasury  until  they  shall 
have  been  first  properly  taxed,  and  sball  have 
been  approved  by  the  Judge 'and  attorney 
general,  and  audited  by  tbe  comptroller  or 
county  Judge,  as  the  case  may  be."  The  er- 
ror of  counsel  for  petitioners  Is  in  aasmnlng 
that  some  costs  which  are  to  be  paid  out  of 
the  county  treasury  are  wbat  we  style  "cei^ 
tlflable,"  and  some  are  not,  whereas  no  costi 
are  payable  out  of  the  public  treasury  either 
state  or  county  unless  they  have  been  certi- 
fied. Costs  arising  under  sections  7601  and 
7604,  In  what  are  styled  small-offense  cases, 
must  be  certified,  as  well  as  those  arising 
nnder  sections  'nS93,  7602,  and  other  secUona. 

It  U  said  in  the  petition  that  this  holding 
assumes  the  whole  point  In  Issne.  We  do 
not  understand  that  the  court  assnmea  tbe 
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point;  but  tbat  It  decides  It  upon  a  proper 
reading  and  construction  of  tbe  statutes.  It 
In  said  In  the  petition  tbat  under  our  boldli^ 
tbe  cost  becomes  payable  by  tbe  county  Im- 
mediately upon  the  rendition  of  tbe  Judg- 
ment We  did  not  so  bold  and  do  not  so  un- 
derstand the  law.  To  epitomize  our  holding: 
Under  the  law,  the  county  Judge  Is  made 
tbe  final  auditor  or  tribunal  to  determine 
whether  a  bill  of  cost  shall  or  shall  not  be 
paid  out  of  the  county  treasury.  When  a  bill 
of  cost  In  a  small-offense  case  Is  presented  to 
him,  for  payment  out  of  tbe  county  treas- 
ury, bis  first  inquiry  should  be,  baa  It  been 
properly  taxed  by  the  Justice  against  the  de- 
fendant? Shannon's  Code.  )  7604.  It  It  has 
been  taxed  against  tbe  prosecutor,  it  may  not 
be  retaxed  against  the  county,  even  though 
it  cannot  be  made  by  execution  out  of  the 
prosecutor.  Morgan  t.  Plckard,  86  Tenn. 
208,  9  S.  W.  690.  The  next  Inquiry  of  the 
county  Judge  should  be,  Has  execution  been 
Issued  against  the  defendant  on  It,  and  re- 
turned nulla  bona?  Shannon's  Code,  {  7604. 
Subsection  5  of  section  7619  does  not  apply 
to  costs  In  small-offense  cases.  Next,  has  the 
bill  of  costs  been  presented  to  the  Judge  and 
attorney  general,  accompanied  with  the  cer- 
tificate of  the  Justice  of  the  peace  who  tried 
the  case  that  the  prosecution  has  not  frivo- 
lously, maliciously,  set  on  foot,  to  procure 
fees?  Shannon's  Code,  fS  7601,  7602,  7608. 
Next  has  it  been  approved  by  the  Judge  and 
attorney  general?  Shannon's  Code,  f  7602. 
Next  bave  the  costs  been  paid  into  the  coun- 
ty treasury,  either  in  cash,  or  in  work  of  the 
convict?  If  all  these  prerequisites  appear, 
and  there  Is  no  other  valid  objection  to  the 
bill  of  costs,  the  county  Judge  may  order  its 
payment  out  of  the  connty  treasury;  other- 
wise not 

We  cannot  agree  with  counsel  for  the  petl- 
tloners.  nor  with  the  concession  of  counsel 
for  the  county,  that  the  costs  became  at  once 
payable  out  of  the  county  treasury  (even 
though  taxed,  certified,  and  approved),  before 
tbe  county  has  realized  the  fund  out  of  which 
to  pay  them.  It  Is  the  purpose  of  the  work- 
house act  in  addition  to  tbe  punishment  of 
confinement,  and  along  with  such  confine- 
ment to  provide  the  funds  to  pay  tbe  costs 
of  the  prosecution.  If  the  county  falls  to 
realize  such  fund  because  of  escapes  or 
deatbs,  or  other  causes,  then  it  has  no  funds 
properly  applicable  to  tbe  payment  of  such 
costs,  apd  cannot  be  required  to  pay  them. 
They  are  chains  against  the  county,  but  to 
be  paid  out  of  the  funds  realized  from  the 
defendant  and  not  otherwise.  It  is  proper  to 
add  tbat  the  certification  of  bills  of  cost  for 
payment  Is  not  to  be  confused  with  tbe  certi- 
fied statement  of  sentence  required,  under 
section  7420,  to  be  fumiebed,  one  to  tbe 
connty  Judge,  and  one  to  tiie  superintendent 
of  the  workhouse. 

There  are  several  collateral  questions  pre- 
sented in  both  the  original  briefs  and  in  tbe 
petition  to  rehear,  which  we  do  not  consider 


material,  as  we  base  our  holding  upon  the 
proper  construction  and  plain  meaning  of  the 
statutes  themselves.  We  are  thoroughly  sat- 
isfied that  this  holding  Is  wise  In  policy.  Just 
in  reason,  correct  In  principle,  and  sound  in 
law,  and  we  affirm  it  unanimously;  at  the 
same  time  expressing  our  appreciation  of  the 
ability  and  Ingenuity  of  counsel  for  tbe  pe- 
titioners. Xhe  petition  Is  dismissed. 


WILLIAMS  V.  STATU. 
(Court  of  Criminal  Appeals  of  Texas.  Dec.  9. 

leos.) 

LOCAL  OPTION  LAW— VIOLATION  BT  PUT8I- 
CIAN— PROOF  OF  SALB— NOCSSSTrY. 

1.  Id  order  to  hold  a  physiciau  liable  for  a 
violation  of  the  local  option  law,  there  most  be 
an  illegal  sale,  brought  about  bj  virtue  of  his 
act;  and  giving  a  prescription  alone  will  not 
Justify  a  conviction. 

Appeal  from  Smith  County  Court;  B.  A. 
Lindsey.  Judge. 

Dr.  3,  W.  Williams  was  convicted  of  a 
violation  of  the  local  option  law,  and  appeals. 

Reversed. 

N.  A.  Gentry,  for  appellant  Howard  llai^ 
tin.  Asst.  Atty.  Oen.,  for  tbe  Stata 

DAVIDSON.  P.  J.  Appellant  was  Indicted 
and  convicted  as  a  physician  for  giving  an 
Illegal  prescription  for  intoxicating  liquor  in 
a  local  option  territory,  and  his  punishment 
assessed  at  a  fine  of  $20  and  imprisonment 
in  the  county  Jail  for  20  days.  The  indict- 
ment is  a  reproduction  of  tbat  In  Stephens  v. 
Stote,  78  a  W.  1056,  7  Tex.  Ct  Rep.  970. 
We  there  held  that  tbe  physician  could  not  be 
subjected  to  punishment  for  simply  giving  a 
prescription.  In  order  to  bold  a  physician 
responsible  under  the  local  option  law.  there 
mnst  be  an  Illegal  sale,  brought  about  by  vir- 
tue of  bis  act  For  a  discussion  of  the  mat- 
ter, see  Stephens'  Case,  snpra. 

The  Judgment  Is  accordingly  rereraed,  and 
tbe  proeecntion  ordered  dismissed. 


PARKBB  V.  STATB. 

(Court  of  OrimlDal  Appeals  of  Tocas.   Dee:  9^ 
190S.) 

INTOXICATINQ    LIQUORB  —  LOCAL    OPTION  — 

CRIMINAL  PROaicUTlONS-JCRORS-COM- 
PETENC  y— OPINIONS— VARIANCE!. 

1.  Where,  In  a  prosecution  for  violating  the 
local  option  law,  wm  was  evidence  that  sev* 
eral  persons  went  to  defendant,  who  was  a  dis- 
tiller, to  purchase  a  cask  of  whisky  which  be 
agreed  to  sell  them  on  a  United  States  internal 
revenue  certificate,  and,  the  purcbaaers  having 
trouble  In  raisine  the  money.  M.  finally  agreed 
to  take  part  of  the  whisky,  and  paid  the  deiend- 
ant  $6.25  therefor,  and  the  other  purchasers 
finally  succeeded  the  next  day  In  raising  tbe 
balance  of  the  money,  when  the  cask  was  car- 
ried to  a  particular  place,  and  tbe  whisky  di- 
vided, M.  receiving  his  share,  there  was  no  va- 
riance between  sudk  proof  and  the  Informa* 
tiou  alleging  that  M.  was  the  porchasv. 
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2.  Where,  In  ■  prosecutioQ  for  rlolatins  a 
local  option  law,  a  juror  stated  that  he  nad 
formed  an  opinion  as  to  defendant's  guilt,  and 
that  it  would  take  evidence  to  remove  such 
opinion,  bnt  the  source  of  his  opinion  did  not 
appear,  and  be  answered  that,  notwithstanding 
such  opiniou,  he  could  and  would  give  defend- 
ant a  fair  trial,  and  render  an  impartial  verdict 
on  the  law  and  evidence,  it  was  not  error  to 
overrule  a  challenge  for  cansfc 

Davidson.  P.  dluentlng. 

Appeal  from  Tltw  Oonnty  Court;  P.  H. 
Rogers,  Judge. 

D.  W.  Parker  was  convicted  of  violating  the 
local  option  law,  and  be  appeals.  Affirmed, 

Ethorldge  &  Baker  and  Balstcm  ft  Ward, 
t<x  appellant  Howard  MarUn,  Aait  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Tbey  have  local  option  In 
TituB  connty,  and  appellant  bad  a  dlattllery  in 
aald  county.  In  one  end  of  bis  boose  was  the 
distillery,  and  in  tbe  otbo-  a  warehouse  pre- 
sided over  by  a  storekeeper  placed  there  by 
the  United  States  government  Tbe  wbtsky 
was  mn  Into  the  storeroom,  and,  after  going 
through  a  refining  process,  was  placed  by  this 
storekeeper  in  casks.  For  each  of  these  caslcs 
a  certificate  was  Issued  to  appellant,  which 
certificate  called  for  a  cask  of  wbislcy  corres- 
ponding to  tbe  number  mentioned  in  tbe  cer- 
tificate. Upon  presentation  of  this  certificate, 
together  with  evidence  of  payment  of  United 
States  Internal  revenue  tax,  the  bolder  of  the 
certificate  wonid  receive  tbe  cask  of  whisky. 
Louis  Miller,  the  alleged  purchaser,  with  Wlg- 
glntoD  and  several  others,  bought  one  of  these 
certificates  from  appellant  under  tbe  following 
circumstances :  Miller  desired  to  purchase 
two  gallons  of  whisky.  Appellant  refused  to 
•ell  blm  whisky  under  any  sort  of  considera- 
tion. But  it  was  finally  agreed  between  them 
that.  If  sufficient  amount  of  money  was  got- 
ten togetber  to  pay  the  United  States  revenue 
tax— which  was  $1.10  per  gallon,  tbe  casks 
containing  10  gallons  of  wblsky— tbat  be  (ap- 
pellant)  would  transfw,  for  the  further  sum 
paid  of  $14,  a  certificate  wblcb  would  call  for 
tbe  delivery  of  a  10-gallon  cask  of  wblsky 
as  soon  as  evidence  of  tbe  payment  of  tbe 
United  States  tax  was  produced.  Appellant, 
Wlgglnton,  and  others  agreed  to  take  tbe  10 
gallons,  and  to  this  end  undertook  to  raise  $25; 
$11  to  go  to  tbe  United  States  government, 
and  $14  to  appellant  Miller,  the  alleged  pur^ 
chaser,  and  Wlgglnton  met  appellant  at  bis 
residence  after  supper.  There  was  some  trou- 
ble in  raising  tbe  money,  and  Miller  finally 
agreed  to  take  2^  gallons  of  tbe  wblsky,  and 
paid  $6.2S  to  appellant  on  this  nocturnal  vialt 
Wlgglnton  paid  tbe  remaind^,  less  $2.50,  and 
tbe  next  morning  made  up  the  $2.50,  and  de- 
livered tbat  to  appellant.  Money  was  sent  to 
Dallas,  tbe  Internal  revenue  tax  paid,  the  re- 
ceipt returned  to  the  warehouseman,  tbe  cer- 
tificate was  transferred  by  appellant  to  the 
parties,  and  Wlgglnton  secured  the  cask,  car- 
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rlefl  It  to  an  appointed  place,  wlme  tbe  whhky 
was  divided  between  flks  porcbaaen;  Miller 
receiving  his  3^  gaUone-  It  Is  contended 
there  Is  a  varlanoe  between  tbe  aU^tfons  in 
the  Information  and  tbe  evidence,  to  wit,  tbat 
Millar  was  pnnduBer,  and  liie  pnoC;  that  Is. 
tbe  sole  should  have  been  allied  to  all  tlie 
parties  pnrduslng,  and  not  to  one  of  titan. 
Under  the  drcnnurtancea  stated,  m  are  of 
opinion  there  was  no  variance,  and  tiiat  Miller 
was  the  purchaser  of  the  2^  goUona. 

Enx^  la  assigned  upon  tbe  action  of  tbe  court 
Impaneling  the  Jvror  WUMte.  Tbe  UU  of  ex- 
cations  abowB  aflbmatlTelj  that  appellant  had  I 
exhausted  his  challengea,  and  WllMte  aat  on 
the  Jmy  over  hia  ot^ectiuiB,  the  court  nfniiv  | 
to  sustain  his  challenge  for  cause.  Thedrcom- 
etancei  attanding  the  examination  of  tiw  jnnr  i 
were  as  follows:  Qe  was  aiked  it  tarn  heir 
say  or  otherwise  be  bad  formed  an  oplnkm  u 
to  the  gnllt  or  Innocence  of  defendant  and  an- 
awwed  Oat  he  bad  fanned  radi  i^liriott.  Be 
was  then  asked  If  that  opinion  vras  soch  mm 
would  require  evidence  to  remove  it  He  an- 
swered this  In  the  afBimatlve.  He  was  tbcs 
asked  if  he  would  go  into  the  Jnrr  box  with 
that  (qTtoion  If  be  was  selected  on  tbe  Jury, 
and  he  stated  he  would.  On  crosa-exandna- 
Uon  by  tbe  state  he  said  be  oould  give  defend- 
ant a  fair  and  impartial  trial  if  be  was  select- 
ed aa  the  Jury.  He  was  then  odced  if  tbtt 
agbtUm  was  such  as  would  Influence  his  ac- 
tion in  rendering  a  verdict.  He  said  it  woaU 
not  On  redirect  examlnatltni  ha  itated  It  ' 
would  take  evidence  to  remove  the  optnloa 
that  he  bad,  and  that  the  <vtaiion  waa  aa  to  the 
guilt  or  Innocence  of  the  defendant  He  was 
then  asked  if  he  did  not  vote  the  pnUbltka 
tiOket  at  tbe  leouit  dectlon.  He  answ«ed 
tbat  be  did.  Oanse  for  challenge  was  Inter- 
poaed  and  overruled.  Appellant  had  exbanit- 
ed  his  challenges,  and  tbe  juror  sat  on  tbe 
trial.  Tbe  oonrt  did  not  cr  In  rofnslng  to  set 
aside  tbe  ]nn».  It  Is  tne,  be  had  formed  an 
(qdnlon;  but  the  UU  doea  not  obow  wilder 
this  opinion  was  formed  from  hearsay  or  from 
talking  with  the  wltneaoes.  If  it  waa  from 
hearsay  or  readinc  newapapar  nDOttM,  the 
mere  fact  that  be  bad  an  opinion  would  not 
per  ae  dlaqnollfy  blm.  It  moat  be  audi  an 
oplnitm  as  would  influence  him  In  finding  a 
Todlet  In  order  to  dtsqnaUCf  a  Intor  on  ae> 
oonnt  of  oondnalon  aa  to  the  gnllt  or  tonoemice 
of  defendant,  as  provided  in  aiAidivlskai  12. 
art  078,  Code  O.  Prot,  *faiidi  ctmdaskn 
must  be  eatabllshed,"  and  flie  nttlmatnm  «t 
tbe  matter  is,  can  tbe  juror  give  a  fair  and  Im- 
partial Tcrdlet  iqun  the  law  and  faelaT  If  as, 
he  la  competent;  If  not,  be  la  liicamiemt. 
To  dlaqnaUfr  a  juror  m  aeoomt  of  a  eondv> 
sion  in  his  mind  as  to  the  guilt  or  Innoeence  at 
the  accused,  the  eradnakni  must  be  socta  as  is 
not  only  '^established,*'  bnt  aoch  *te  wfll  te- 
finence  him  In  flndliv  his  verdict,"  In  com- 
menting upon  tlris  question  In  Salt  v.  State. 
SO  Tex.  App.  819, 17  8.  W.  458.  Che  foltowinji 
language  was  used:  'The  joror  does  not  die- 
doee  tbe  facts  tbat  influenced  him  in  furmlng 
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bli  (^iDl(HL  It  Is  manifest  he  did  not  re- 
ceive bis  InformBtloD  from  the  witnesses,  be- 
cause be  did  not  talk  with  them  about  the 
case.  He  met  defendant  seTeral  times,  but 
does  not  state  whether  he  discussed  the  facts 
with  blm.  If  he  did,  the  opinion  may  hare 
beea  favorable  to  defendant.  Upon  this,  how- 
cTer,  the  record  is  silent  The  juror  swore 
that  he  could  render  a  fair  and  Impartial  ver- 
dict upon  the  law  and  the  evidence.  Hie 
mere  fact  that  the  juror  has  established  in  hla 
mind  a  conclusloa  of  guilt  or  Innocence  of  the 
party  on  trial  Is  not  a  sufficient  cause  for  dis- 
quallflcatloo."  In  Adams  v.  Rtate,  85  Tex. 
Cr.  R.  295,  38  B.  W.  3BC,  It  was  said:  "That 
the  sQsivers  of  said  Jurors,  in  connection  with 
the  qualification  of  the  court  to  the  bill  of  ex- 
ceptions, shows  that  those  of  said  jurors  who 
had  formed  any  opinion  In  the  case  had  done 
80  not  from  having  heard  any  witness  state 
the  facts,  but  from  rumor  and  hearsay;  and 
they  further  declare  that,  notwithstanding  any 
opiiilon  then  entertained  as  to  the  guilt  or  In- 
nocence of  appellant,  they  could  give  appellant 
a  fair  and  impartial  trial  on  the  evidence  in 
the  case."  See,  also,  Keaton  v.  State,  41  Tex. 
Cr.  R.  621.  57  8.  W.  1125;  Johnson  v.  State, 
21  Tex.  App.  368,  17  S.  W.  252;  Kennedy  v. 
State,  19  Tex.  App.  62G;  Post  v.  State,  10 
Tex.  App.  591.  The  bill  of  exceptions  In  this 
case  does  not  show  from  what  sources  the 
Jnror  received  his  InformatioD  upon  which  his 
conelusioQS  were  f<nined;  but  states  that,  not- 
vlthstanding  said  conclusion  as  to  the  guilt  or 
Insocence  of  defendant,  he  could  give  defend- 
ant a  fair  and  Impartial  trial,  and  would  do 
so  If  selected  on  the  jury.  We  do  not  under- 
staDd  that  because  the  Juror  may  not  change 
a  pre-existing  opinion  until  be  hears  something 
would  per  se  disqualify  him.  If  so,  then  the 
fact  that  he  had  an  opinion  at  all  would  dis- 
qualify Mm,  because  no  rational  mind  could 
change  an  opinion  without  hearing  something 
converse  to  that  opinion,  or  having  something 
brought  to  bear  upon  his  mind  changing  that 
opinion.  Id  other  words,  an  opinion  per  ss 
it  not  a  dlaaualiflcatlon.  If  the  Juror  can  give 
defoidant  a  fair  and  impartial  trial,  as  re- 
quired by  the  OonstUuUon  of  this  state,  he  Is 
a  qualified  Juror;  and  a  pre-existing  opinion 
Qiat  will  not  Influence  his  action  In  returning 
a  verdict  Is  not  a  disqualification.  So  to  hold 
would  be  placing  a  premium  upon  Ignorance 
and  a  dlsqnallflcatlon  upon  IntelligeQce.  In 
our  opinion,  the  court  did  not  err  in  holding 
fiiat  the  Junn*  was  qualified. 
The  Judgment  la  afOrmed. 

DAVIDSON,  P.  J.  (dissenting).  I  cannot 
egree  In  the  conclusions  of  my  Brethren  af- 
llrmlDg  this  ease.  The  bill  of  exceptions  ren- 
ders it  certain  that  it  would  require  evidence 
to  overcome  the  conclusion  tn  the  Juror's  mind 
of  the  guilt  or  Innocence  of  appellant.  I  am 
of  apiiiion  that  the  Bill  of  Rights  Is  superior 
to  the  statute,  and  It  gnanuitlM  tbe  aocusett 
T7S.W.-60 


"a  trial  by  an  Impartial  Jury."  This  Juror 
was  partial  If  his  answers  are  to  t>e  taken  as 
the  criterion  of  his  mental  status.  Certainly 
he  was  not  "impartial."  He  was  not  In  a 
condition  to  give  api>el!ant  the  benefit  of  the 
presumption  of  Innocence  and  reasonable  doubt 
'  as  the  law  and  bis  oath  required  he  sliould. 
'  Both  of  these  legal  propositions  were  conclud- 
j  ed  in  his  mind,  and  be  declared  It  would  take 
:  evidence  to  change  that  conclusion.  His  oath 
i  required  him  to  try  the  case  on  the  facts  ad- 
:  duced  on  the  trial,  giving  defendant  the  bene- 
j  fit  of  the  presumption  of  innocence  and  reason- 
I  able  doubt.  Yet  he  states  It  would  take  tes- 
I  timony  to  cbange  his  already  formed  condu- 
j  Blon  before  hearing  the  facts.  Suit  v.  State, 
I  30  Tex.  App.  319,  17  S.  W.  458,  Is  quoted. 
That  opinion  was  written  by  the  writer.,  Tbe 
Juror  In  that  case  stated  he  had  an  opinlou 
which  it  would  require  evidence  to  remove'  If 
the  evidence  was  the  same  on  the  trial  as  he 
had  beard  it  was;  and.  If  It  was  the  same  on 
the  trial  as  be  bad  heard,'  It  would  Influence 
him.  Tbe  bill  \n  that  case  left  the  matter  in 
that  condition.  Nothing  Is  shown  as  to  wheth- 
er the  facts  on  tbe  trial  were  the  same  as  he 
had  heard  they  were.  If  the  bill  of  excep- 
tions in  that  case  had  shown  the  evidence  In- 
troduced upon  tbe  trial  was  the  same  as  that 
which  had  produced  the  conclusion  In  his 
mind,  It  occurs  to  me  that  the  ruling  would 
have  been  different  Be  that  as  It  may,  the 
'bill  of  exceptions  In  that  case  fails  to  show 
this  court,  and  It  may  have  failed  to  enlighten 
the  court  l>elow,  as  to  the  similarity  of  the 
facts  which  produced  tbe  Impression  upon  tbe 
Juror's  mind  with  those  adduced  upon  the 
.  trial.  This  case  is  totally  unlike  that.  Here 
the  Juror  had  his  mind  concluded,  and  there 
was  no  qualification  or  contingency  about  It, 
and  It  was  so  fixed  that  it  would  take  evidence 
to  remove  that  conclusion.  The  right  to  the 
'Impartial"  Jury  Is  guarantied  by  tbe  Bill  of 
Rights,  and  neither  legislative  action  nor  Judi- 
cial construction  can  change  a  partial  Juror 
Into  one  that  is  "Impartial."  When  the  mind 
of  the  Juror  Is  made  up  beforehand.  It  is  ab- 
solutely Inmiaterial  whence'  the  reasons  or 
causes  therefor,  or  what  induced  tliat  conclu- 
sion—he Is  disqualified.  The  sources  of  In- 
formation may  be  looked  to  In  order  to  test 
tbe  mental  status  of  tbe  Juror  under  such  cir- 
cumstances, but  It  does  not  change  the  fact  of 
partiality,  if  once  that  conclusion  has  been 
fixed— that  is,  established— in  tbe  mind  of  the 
juror.  That  conclusion,  if  established,  is  Just 
as  disqualifying  when  made  up  from  reports, 
rumors,  and  newspapers  as  on  the  facts,  pro- 
vided tbe  conclusion  Is  established  to  tbe  ex- 
tent of  requiring  evidence  to  remove  It  It  is 
wholly  Immaterial  how  or  why  that  conclu- 
sion becomes  established.  If  It  be  established, 
tbe  matter  is  settled,  and  neither  the  Legis- 
lature nor  the  court  can  constitute  the  juror 
"impartial."  I  believe  tbe  Judgment  should 
be  reversed,  and  therefore  I  dissent 
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MANOB  T.  8TATB. 
(Court  of  Crimioal  Appeals  of  Texas.    Dec  9, 
190S.) 

CKIlflKAL  XJLW— INDICTMENT   Or  SEVBRAIr- 
SAMB  GBtME-ORDBR  OP  TRIALr-DIS- 

ma.  XL  or  indiothbnt. 

1.  Code  Cr.  Proc.  art.  707,  declares  that, 
where  parties  are  indicted  for  offeuHeB  growing 
out  of  the  same  transaction,  either  may  file  aa 
affldavit  that  the  evidence  of  the  other  party 
is  material  to  his  defense,  and  that  he  belterea 
there  ia  not  sufficient  evidence  to  convict  him, 
in  which  case  such  person  shall  be  first  tried. 
A  defendant  having  made  an  affidavit  under  the 
statute,  an  order  was  made  that  the  other  de- 
fendant be  first  tried,  but  a  mution  of  the  dis- 
trict attorney  to  dismiss  as  to  such  other  de- 
fendant wus  granted  on  the  ground  tliat  his 
testimony  mignt  be  of  weight  on  the  trial  of 
nffiaot  in  establishing  whether  it  would  be  nec- 
eesary'to  prosecute  such  other  defendant.  On 
the  trial  of  affiant  the  other  defendant  refus- 
ed to  testify  on  the  ground  that  it  might  ia- 
crimlnate  him.  Beld,  that  the  court's  action  in 
dismissing  as  to  the  other  defendant,  and  not 
requiring  him  to  be  first  tried,  was  error,  as  it 
deprived  affiant  of  the  right  guamutied  by  the 
statute  to  have  the  party  tried,  that  he  might 
not  be  deprived  of  bis  testimony. 

Appeal  from  District  Court,  TebtIb  Oonn- 
ty;  George  Oalboun,  Judge. 

Jim  Manor  was  convicted  of  murder  In 
the  first  degree,  and  he  appals.  Reversed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  P.  J.   Awwllant  was  convict- . 
ed  of  murder  In  the  first  degree,  and  his  pun- 
ishment assessed  at  death. 

Appellant,  Whitfield  Jackson,  and  Sarah 
QAin  were  Jointly  Indicted  for  the  murder 
of  R.  Cain,  Sarah's  husband.  When  the  case 
was  called  for  trial,  the  state  announced 
"Ready."  Sarah  Cain  presented  an  affidavit 
for  severance,  and  asked  that  Whitfield  Jack- 
son be  first  placed  upon  trial.  Tlils  was 
granted.  Thereupon  appellant  presented  his 
affidavit,  asking  for  severance,  and  that  Whit- 
field Jackson  and  Sarah  Cain  Iwth  be  first 
tried.  This  was  granted.  The  case  of  Whit- 
field Jackson  was  called,  and  the  district 
attorney  made  a  verbal  request  of  the  court 
for  time  in  which  to  talk  with  the  witnesses. 
The  case  was  postponed  until  after  the  n^on 
recess.  When  the  court  convened,  the  attor- 
neys announced  "Ready"  In  Whitfield  Jack- 
son's case.  The  district  attorney  then  pre- 
sented a  motion  to  dismiss  as  to  Wbitflcld 
Jackson  and  Sarah  Cain.  The  motion  to  dis- 
miss Is  as  follows:  ♦  •  Sarah  Cain 
has  filed  an  affidavit  that  the  testimony  of 
Whitfield  Jackson  is  material  to  her  defense, 
and  Jim  Manor  has  filed  an  affidavit  that 
the  testimony  of  both  Sarah  Cain  and  Whit- 
field Jackson  Is  material  to  bis  defense.  Jim 
Manor  has  confessed  to  the  act  of  killing 
of  Cain,  and  tbe  trial  of  said  Manor  Is  un- 
questionably demanded  by  the  facts;  and  It 
may  be  that  the  testimony  of  Jackson  and 
Cain  In  the  trial  of  Manor  may  have  great 

1 1.  8m  (Mmiul  Law,  vol.  U.  Cant.  DIs.  |  UO. 


weight  In  establishing  whether  it  will  be 
necessary  to  further  prosecute  them.  Where- 
fore It  is  deemed  In  tbe  Interest  of  public 
Justice  and  expense  to  dismiss  this  case  as 
to  Whitfield  Jackson  and  Sarah  Cain,  and 
said  dismissal  Is  prayed."  This  was  grant- 
ed. Ai^llcatlon  for  continuance  was  made 
on  account  of  these  matters,  and  for  the 
testimony  of  Whitfield  Jackson  and  Sarah 
Cain.  The  application  was  overruled.  It  ia 
also  shown  In  the  bill  of  exceptions  that  dur- 
ing the  noon  recess  the  district  attorney  had 
J.  M.  Fox  make  affidavit  against  Whitfield 
Jackson  and  Sarah  Cain,  charging  them  with 
same  murder,  before  Justice  of  tbe  Peace 
Johnson,  and,  upon  dismissal  of  the  Indict- 
ment against  them,  th^  were  Immediately 
arrested  under  the  warrants  and  placed  in 
the  county  Jail.  These  complaints  were 
made  before  filing  the  motion  to  dismiss. 
In  qualification  of  tbe  bill.  It  Is  stated:  "Tbe 
court  ruled,  and  so  Informed  defendant  and 
bis  attorney,  that  by  tbe  dismissal  of  the 
case  against  Jackson  and  Cain  said  Jackson 
and  Ctain  .became  competent  witnesses  for 
defendant  Manor,  and  that,  even  if  they  had 
been  rearrested,  th^  were  still  competent 
witnesses  for  defendant  Manor;  and  defend- 
ant Manor  was  during  tbe  trial  of  the  cause, 
without  objection,  allowed  to  put  both  Cain 
and  Jackson  on  the  stand  as  witnesses  In 
bis  behalf."  Tbe  qualification  of  the  bill  of 
exceptions  refusing  the  continuance  Is  prac- 
tically the  same  as  the  foregoing,  with  this 
addition:  "Defendant  Jim  Manor  afterwards 
Introduced  both  of  said  witnesses  in  bis  be- 
half, without  objection,  bat  both  witnesses 
.refused  to  testify  on  the  grounds  that  tbey 
might  incriminate  themselres."  Article  707, 
Code  Cr.  Proc.,  provides,  substantially,  that, 
where  parties  are  Jointly  or  severally  indict- 
ed for  offenses  growing  out  of  the  same 
transaction,  they  may  sever,  and  direct  the 
order  of  trial,  und^  the  drcnmstances  men- 
tioned In  tbe  article.  These  severances  were 
sought  under  that  article,  and  pn^er  orders 
entered.  This  entitled  appellant  to  have  tbe 
cases  of  Jackson  and  Cain  first  tried.  To 
avoid  this,  and  for  the  purpose,  as  stated 
in  the  motion  to  dismiss,  the  district  attor- 
ney obtained  the  permission  of  the  court 
to  dismiss  tbe  case  against  these  two  par- 
ties, by  virtue  of  tbe  Indictment,  and  assign- 
ed bis  reason  as  above  stated,  to  wit  "that 
he  had  the  confession  of  appellant,  and  that 
bis  trial  was  unquestionably  demanded  by 
the  facts,  and  it  might  be  that  the  testi- 
mony of  Jackson  and  Calu  in  behalf  of  Man- 
or would  have  great  w^ht  in  establishing 
whether  It  was  necessary  to  prosecute  them." 
It  occurs  to  us  that  the  reasons  assigned 
by  the  district  attorney  for  the  dismissal  are 
reasons  why  the  dismissal  should  have  been 
refused.  Clearly,  under  the  statute,  It  was 
the  right  of  appellant  to  have  these  parties 
first  tried,  so  he  might  use  their  eridence 
in  case  of  an  acquittal.  Usually,  with  tbe 
consent  of  the  coarl;  tbe  district  attorney 
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may  dlsmlu  pending  todlctmente;  and,  to 
tax  u  the  parties  themselves  are  eonoenied 
wbose  cases  are  dlamlssecl,  no  Direction  can 
be  urged  by  them.  This  is  not  a  question 
of  right  accruing  to  the  parties  wbose  cases 
are  dismissed,  and  wbose  testimony  is  sought 
by  the  severance.  It  was  appellant's  right 
to  have  them  tried  first,  to  obtain  their  tes- 
timony. It  was  and  la  his  rights  that  are  In- 
Tolved,  and  for  bis  benefit  the  statute  was 
enacted.  In  the  Brown  Case  (fex.  Or.  App.) 
68  8.  W.  131,  Sbaxpe's  ease  was  dismissed 
by  the  district  attorney  to  avoid  the  sever- 
ance, and  Brown  placed  upon  trial.  P«iding 
the  trial,  Sliaipe's  case  was  dismissed  from 
the  docket,  leaving  blm  untrammeled;  and 
It  wonld  seem  from  the  oplnlm  that  an 
agreement  or  promise  bad  been  made  by  the 
district  attorn^  with  Slnrpe  to  dismiss  his 
case  if  be  would  testis  trutiifnlly.  But  In 
any  event  he  testified,  and  the  accused  bad 
his  testimony  before  the  Jury.  He  did  not 
decline  to  testify,  as  did  the  witnesses  in 
this  case.  These  matters  had  the  ^ect  of 
depririug  appellant  of  lils  right  of  severance 
and  of  the  testlmoiv  of  the  witnesses.  Tbey 
refused,  under  the  drcumstancea,  to  testify. 
If  they  liad  been  trted  and  acquitted,  tb^ 
would  then  have  been  competent  witoeases. 
Appellant  wonld  have  had  the  benefit  of  their 
evidence.  As  it  la,  their  testimony  was  not 
before  the  Jury,  and  the  very  object  of  the 
Btatuto  was  defeated.  Without  going  Into  a 
discussion  as4o  the  effect  of  the  statute  with 
reference  to  dismissal  of  cases  by  the  dis- 
trict attorney,  and  the  statute  which  re- 
jects tin  testimony,  in  bebaU  of  a  party  on 
trial,  of  bis  confederates,  wtietber  accom- 
plices, principals,  or  accessories,  we  bold  In 
tbls  case  that,  under  the  circumstances,  ap- 
pellant was  deprived  of  a  legal  right  guar- 
antied by  the  statute,  and  that  he  bad  a 
right,  under  the  clrcumstences,  to  have  the 
parties  tried,  and  he  could  not  be  deprived 
of  tlielr  testimony  In  the  manner  In  wblcb 
it  was  done,  Whitfield  Jackson  and  Sarah 
Oaln  could  not  be  required  to  testify  If  their 
testimtmy  tended  to  Incriminate  them  in  any 
way  in  the  transaction.  That  the  state  may 
dlraaiss  caaes  against  a  party  is  not  denied, 
nor  is  it  discussed  here;  but,  under  the  facts 
of  tbls  case.  ara>ellant  was  d«prived  of  the 
testimony  of  the  codefendante.  He  mis  en- 
titled to  It 

The  Judgment  is  revwsed,  and  the  cause 
remanded. 


BELL,  alias  JOHNSON,  v.  STATB. 

(CSonrt  of  Criminal  Appenls  of  Texas.    Dee.  9, 
1903.) 

ASSAULT  WITH  INTENT  TO  HURDSiS— 8UFFI- 
CIBNGT  OP  EVIDBNCB. 

1.  Evidence  that  defendant,  who  had  been 
driokiDg,  met  B.  and  E.  on  toe  sidewalk,  ran 
into  B..  and,  on  B.'i  pushing  him  away,  began 
cuttlns  B.  with  a  razor.  Inflicting  serious 
wounds,  whneapon  they  proceeded  a^niit  him 


with  a  knife  and  umbrella.  Jasti&es  a  convic- 
tion of  assault  with  intent  to  morder. 

Appeal  from  District  Courts  licl«ennan. 
County:  J.  B.  Yantts,  Special  Judge. 

WUl  Bell,  alias  Bill  Johnson,  waa  convicted 
of  assault  with  Intent  to  murder,  and  appeals. 
Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON.  P.  J.  Appellant,  who  was  con- 
victed of  assault  to  murder,  urges  the  waut 
of  BulBclent  evidence  to  Justify  the  convic- 
tion. He  waa  drinking.  While  walking 
along  the  sidewalk,  be  met  Brock  and  Ben- 
nett, and  ran  against  Brock,  who  pusbed  blm 
away,  asking  what  he  meant  Appellant  im- 
mediately began  catting  Bennett  with  a  ra- 
zor, Inflicting  one  or  more  serious  wounds, 
which  confined  Bennett  to  hia  bed  for  attout 
six  weeks.  When  appellant  began  cutting 
Bennett,  Brock  drew  his  knife,  and  went  to 
the  reacue,  Inflicting  one  or  more  wonnds 
upon  appellant,  which  kept  him  indoors  for 
about  five  weeks.  Meanwhile  Bennett  struck 
appellant  with  his  umbrella.  Appellant  tes- 
tified, he  accidentally  ran  against  Brock, 
when  Brock  set  upon  blm  with  bis  knife,  and 
Bennett  with  Mb  umbrella,  and  be  thereupon 
drew  and  used  his  weapon.  The  issue  was 
sharply  presented,  and  the  Jury  settled  the 
matter  by  crediting  the  state's  testimony, 
which  is  sufficient  to  support  the  conviction. 

The  Judgment  is  afOrmed. 


STEPP  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Dec.  9. 
1903.) 

AGGRAVATED  ASSAULT— FORMER  JEOPARDT— 
JUDGMENT  —  INFORMATION  —  IX)SS  —  PIUNG 
NEW  INFORMATION— SERVICE  ON  DBFGND- 
ANT. 

1.  When  a  criminal  proBecution  was  called 
for  trial,  the  county  attorney  filed  his  affldavit, 
aveiTing  the  loss  of  the  information,  and  filed 
a  new  one,  without  making  any  attempt  at  sub- 
stitution, whereopon  defendant  claimed  the 
statutory  two  days'  serrice,  which  was  refused, 
Hetd,  that  the  filing  of  such  new  informatioQ 
made  the  case  a  new  one.  and  entitled  defend- 
ant to  the  time  demanded. 

2.  Where  defendant  and  bis  brother  on  the 
morning  after  the  difllculty  appeared  before  a 
Justice  of  the  peace,  and  defendant's  brother 
filed  a  complaint  chartdng  defendant  and  the 
assaulted  party  witb  having  engaged  in  an 
affray,  to  which  defendant  pleaded  guilty,  and 
was  fined  $1,  the  judgment  imposing  such  fine 
was  not  sufficient  to  support  a  plea  of  Jeopardy 
in  a  subsequent  prosecution  for  aggravated  as- 
sault. 

Appeal  from  Walker  County  Court;  Jno. 
C.  WilUamB,  Judge. 

J.  B.  Stepp  was  convicted  of  aggravated 
assault,  and  he  appeals.  Reversed. 

Dean,  Humphrey  &  Powell,  for  appellant. 
Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 


T 1.  See  Orlmlnal  1m,  vol.  14,  Cent.  XHc  1 140B. 
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DAVIDSON,  P.  J.  ThU  conviction  was 
for  amravated  aBsanlt 

When  the  cam  was  called  for  trial,  appel- 
lant filed  hlB  first  application  for  continuance, 
which  was  refmed.  The  county  attorney 
thai  filed  his  sffldavlt,  stating  tlie  loss  of  the 
Information.  There  was  no  atten^t  at  sob- 
stltntlon.  He  simply  made  affidavit  of  the 
loss  of  the  original  information,  and  filed  a 
new  one.  Appellant  claimed  two  days*  serv- 
ice, nader  the  statute.  In  which  to  prepare 
his  defense  and  written  pleadings.  ^Hils  was 
refused,  and  exertion  reserved.  The  court 
committed  error.  The  filing  of  the  new  In- 
formation made  the  case  a  new  one.  Turner 
V.  State,  21  Tex.  App.  196, 18  S.  W.  96;  Mc- 
Kinney  v.  State,  41  Tex.  Cr.  B.  413,  66  S. 
W.  337. 

The  law  of  self-defense  should  be  fully 
submitted  to  the  Jury  iqion  another  trial.  If 
defendant's  theory  Is  correct,  he  was  acting 
in  Belf-def»ise,  and  the  issues  raised  by  that 
phase  of  the  testimony  ought  to  be  fully  sub- 
mitted to  the  Jury. 

Tinder  our  decisions,  there  Is  no  merit  in 
the  plea  of  jeopardy.  Appellant  and  his 
brother  called  upon  the  justice  of  the  peace 
on  the  morning  after  the  difficulty  the  pre- 
vious night,  and  his  brother  filed  a  complaint 
charging  appellant  and  Harrington  with  hav- 
ing engaged  in  an  affray;  and  to  this  appel- 
lant pleaded  guilty,  and  was  fined  $1.  Tills 
was  pleaded  In  bar  of  the  prosecution  for  ag- 
gravated assault.  Under  our  decisions,  the 
court  was  correct  in  not  sustaining  this  as  a 
plea  In  bar  ot  the  jirosecutlon  for  aggravated 
assault. 

The  questions  presented  by  the  application 
for  continuance  are  not  discussed,  as  they 
will  not  arise  upon  another  trial. 

For  the  error  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


MONTGOMERY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Dec.  9, 
1903.) 

HANSLAUQHTSR  —  ADMI3SIBIUTT     OF  EVI- 
DBNCB-JN8TRUOnON8— DDTT  TO  RBTRBAT. 

1.  Id  a  prosecution  for  manslangbter,  it  Is 
not  ^uud  for  rerersal  that  the  state  was  per- 
mitted to  ask  defendant  whether  he  did  not 
know  that  it  waa  a  violation  of  law  for  him  to 
fire  off  hia  pistol  on  the  public  road  juat  before 
decedent's  attempt  to  arrest  him,  over  an  ob- 
jection that  the  question  called  for  a  conclusion 
of  law;  the  witness  answering  tli&t  he  did  not 
think  it  was  wrong,  there  being  no  one  to  be 
disturbed. 

2.  In  a  prosecution  for  manslaughter,  where, 
in  order  to  justify  his  going  armed,  defendant 
has  offered  proof  of  the  lawTesa  state  of  society 
at  the  place  wliere  the  homicide  occurred,  and 
that  hia  brother  had  been  abot  there,  it  is  not 
error  to  permit  cross-esaminatioa  by  the  state 
as  to  the  paiticular  character  of  lawlessness  In 
that  commonity,  and  to  ahow  that  the  brother 
was  shot  in  the  daytime,  and  not  under  condi- 
tions flimilar  to  those  surrounding  defendant  at 
the  time  of  the  homicide. 

3.  If  Bucb  cross-examination  was  error,  it 
was  tiarmleas. 


4.  In  a  prosecution  for  manslau^t^,  the 
court  ia  not  under  obligation  to  define  the  tena 
"force,"  in  charging  that  decedent's  attempted 
arrest  of  defendant  was  illegal,  and  that  de- 
fendant had  the  right  to  resist  the  same,  and 
to  use  all  force  reasonably  neeessair,  from  bis 
standpoint,  therefor,  and  that.  If  be  used  oo 
more  force  than  was  reasonably  necessary,  be 
would  be  justified  In  slayiog  decedent,  but,  if 
he  did  use  more  force  tlian  waa  reasonably 
necsBSary,  from  his  standpoint,  bis  mind  l>^g 
excited  by  the  attempted  arrest,  he  would  be 
guilty  of  manslauKbter. 

5.  Pra.  Code  1901,  art.  678,  provides  that 
the  par^  whose  person  or  property  is  onlaw- 
fnlly  attacked  is  not  bound  to  retreat  In  order 
to  avoid  the  necessitr  of  killing  hia  assailant. 
In  a  prosecution  for  homicide  committed  in  re- 
sisting an  unlawful  arrest,  the  court  instructed 
tliat  defendant  had  a  right  to  resist  the  arrest, 
and  to  use  all  force  necessary  to  prevent  it  and 
to  release  himself,  and  that  he  could  only  be 
convicted  of  mauslsnghter  in  case  he  used  more 
force  than  was  necessary,  ileld,  tlut  it  was 
unnecessary  to  further  inatmet  that  defwidapt 
was  not  bound  to  retreat 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Brasos  Coun- 
ty; J.  0.  Scott,  Judge. 

A.  H.  Montgomery  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Doremus  ft  Butler,  M.  J.  R.  Jackson.  B. 
M.  Doyle,  and  W.  W.  Meachnm,  for  appel- 
lant Howard  Martin*  Asst.  Atty.  Geo,  for 
the  State. 

BBOOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  confinement  in  the  penitentiary  for  a  term 
of  two  years;  hence  tliis  appeal. 

While  appellant  was  on  the  stand  as  a 
witness  In  his  own  behalf,  the  state,  on 
cross-examination,  asked  him:  "Did  you  not 
know  that  it  was  a  violation  of  law  to  fire 
off  your  pistol  In  a  public  road  on  the  night 
of  the  homicide,  at  the  time  yon  fired  it  In 
the  air,  just  before  Joe  Hall  attempted  to 
arrest  you?"  This  was  objected  to  because 
the  question  was  calculated  to  elidt  a  con- 
clusion of  law,  Instead  of  the  facta  connect- 
ed with  the  firing  of  the  pistol.  The  witness 
answered  as  follows:  "I  did  not  think  it  was 
wrong  to  fire  off  my  pistol  at  night  after 
the  meeting  was  over,  and  there  was  no  one 
to  be  disturbed."  It  does  not  occur  to  us 
that  the  opinion  contained  in  the  answer  of 
the  witness,  that  he  did  not  think  it  vras 
wrong  to  fire  off  the  pistol,  etc.,  was  calculat- 
ed to  prejudice  him.  Moreover,  we  do  not 
understand  ttiis  ctiaracter  of  testimony  to  be 
objected  to  because  it  was  in  itself  illegal, 
but  simply  because  the  question  would  tend 
to  elicit  appellant's  opinion  on  a  matter  of 
law.  So  far  as  appears,  appellant  was  car- 
rying his  pistol  in  violation  of  law,  and  he  is 
to  be  presumed  to  have  had  a  knowledge  oC 
that— much  more,  that  he  was  not  authorised 
to  be  firing  a  weapon,  on  a  public  road,  that 
he  was  not  authorised  to  carry.  There  waa 
ncT  error  in  the  admission  of  this  testimony. 

If  it  was  admissible  as  a  part  of  appel- 
lant's defense  to  show  a  lawless  state  of  so- 
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dety  over  at  Bedlas,  where  tbe  homicide 
occurred.  In  order  to  justify  his  going  armed, 
and  to  apprehend  danger  when  deceased  un- 
dertook to  arrest  him,  then  tbe  state  had 
tbe  right  to  cross-examine  the  witness  as 
to  tbe  particular  character  of  lawlessness  in 
that  community;  and  if  appellant  proved  by 
tbe  witness,  as  a  circumstance  showing  the 
lawless  condition  of  society  there,  that  his 
brother  bad  been  shot,  tbe  state  was  author- 
ized, on  the  cross-examination  of  this  wit- 
ness, to  show  the  circumstances  under  which 
tbe  shooting  occurred;  that  Is,  that  It  oc- 
curred  in  the  daytime,  and  not  under  condi- 
tions similar  to  those  surrounding  appellant 
at  tbe  time  this  homicide  was  committed. 
But  concede  that  tbe  character  of  testimony 
was  error;  it  waa  not  calculated  to  Injure 
appellant. 

Appellant  objected  to  the  court's  charge  in 
which  be,  In  effect,  Instructed  the  jury  that 
tbe  arrest  of  appellant  by  deceased,  or  bis 
attempted  arrest,  was  Illegal;  that  appellant 
had  a  right  to  resist  the  same,  and  to  use 
all  force  reasonably  necessary,  from  bis 
standpoint,  to  resist  tbe  arrest  or  attempted 
arrest,  or  to  release  himself  therefrom;  and 
that  if  be  used  no  more  force  than  was  rea- 
sonably necessary  to  prevent  tbe  arrest,  or  to 
release  himself  from  such  illegal  arrest  be 
would  be  justified  In  slaying  deceased,  but 
if  be  used  more  force  than  was  reasonably 
necessary,  from  bis  standpoint,  in  resisting 
the  attempted  arrest,  or  in  releasing  him- 
self from  an  arrest,  and  his  mind  became  ex- 
cited by  such  arrest  or  attempted  arrest,  and 
be  was  rendered  incapable  of  cool  reflection 
on  that  occount,  and  under  such  circumstan- 
ces he  slew  deceased,  he  would  be  guilty  of 
manslaughter.  Tbe  objection  to  the  court's 
charge  on  this  subject,  both  In  the  charge 
on  manslaughter  and  in  tbe  charge  on  self- 
defense,  is  that  the  court  failed  to  define 
"force,"  or  the  nature  and  character  of  the 
force  which  appellant  could  use.  And  in 
this  connection  appellant  requested  a  charge 
on  this  subject  which  he  claims  would  have 
cured  the  defect.  We  have  examined  the  re- 
quested charge,  and  It  does  not  occur  to  us 
that  it  attempts  to  give  or  does  give  any 
better  deflaition  of  "force"  than  the  court 
employed.  We  know  of  no  authority  requir- 
ing tbe  court,  under  such  circumstances,  to 
give  a  definition  of  "force";  it  t>elng  consid- 
ered sufficient  for  the  court  to  instruct  the 
Jury  as  to  this  matter  that  appellant  was 
authorized  to  use  all  force  reasonably  neces- 
sary to  protect  himself  from  an  Illegal  arrest, 
or  U>  release  himself  from  such  illegal  arrest, 
as  from  his  standpoint  he  believed  necessary, 
leaving  the  question  of  fact  to  be  determin- 
ed by  the  Jury,  which  they  are  to  decide 
from  all  the  circumstances  surrounding  the 
parties  at  tbe  time. 

Appellant  contends  that  the  court  erred  In 
failing  to  charge  on  the  doctrine  of  retreat; 
that  Is,  that  appellant  was  not  bound  to  »• 
treat  In  older  to  avoid  tbe  neceaaity  of  kill- 


ing bis  assailant   We  understand  it  Is  well 
settied  that.  In  every  case  where  the  facts 
Involve  the  question  of  retreat,  it  is  the  duty 
of  the  court  to  instruct  the  jury  on  this  sub- 
ject  For  authorities,  see  White's  Ann.  Pen. 
Code  leoi,  §  1168.    However,  It  Is  held, 
where  the  facts  and  issues  made  do  not  re- 
quire such  a  charge,  it  Is  not  error  for  the 
court  to  fail  to  Instruct  tbe  jury,  under  artl- 
I  cle  678,  Pen.  Code  1901.    Hunt  v.  State,  33 
!  Tex.  Or.  R.  252,  26  S.  W.  206;  Smith  v.  State, 
I  83  Tex.  Cr.  R.  513.  27  S.  W.  137.    In  this 
,  case  we  have  examined  tbe  record  carefully. 

The  facts  show  substantially  that  appellant 
j  and  two  companions  were  returning  in  tbe 
nighttime  from  a  debating  society  at  Bedias 
Scboolbouse  to  their  home,  and,  about  200 
yards  from  the  scboolbouse,  appellant  pulled 
his  pistol  and  fired  it  Deceased,  who  was 
tbe  constable  of  that  pieclnct  heard  the  fir- 
ing, and  followed  the  parties.  He  came  up 
with  them,  and  put  his  hand  on  appellant 
and  told  him  he  arrested  him.  Tbe  parties 
were  strangers  to  each  other;  appellant  not 
knowing  tbe  official  capacity  of  deceased, 
and  deceased  not  announcing  his  official  ca- 
pacity or  producing  any  writ.  Appellant  told 
blm  to  turn  him  loose.  He  immediately 
drew  his  pistol  and  commenced  firing  at  him. 
He  shot  at  bim  three  or  four  times,  one  of 
which  took  effect,  mortally  wounding  deceas- 
ed. The  court  Instructed  the  jury,  as  bas 
been  before  seen,  that  tbe  arrest  was  Illegal, 
and  appellant  had  a  right  to  resist  It,  and 
further  instructed  them  that  be  had  a  right 
to  use  all  force  necessary  to  overcome  re- 
sistance In  order  to  prevent  the  attempted 
arrest,  or  In  order  to  release  himself  from 
the  Illegal  arrest,  and  that  appellant  could 
only  be  convicted  of  manslaughter  In  case  he 
used  more  force  than,  from  bis  standpoint 
was  reasonably  necessary  to  prevent  tbe  ar- 
rest or  release  himself  from  tbe  arrest.  It 
occurs  to  us  that  this  presented  tbe  issue  to 
tbe  jury  In  as  favorable  light  for  defendant 
as  be  could  ask.  There  was  no  suggestion 
in  the  charge  that  appellant  was  required 
to  resort  to  any  other  means  in  order  to 
avoid  slaying  his  adversary;  but  tbe  charge 
pointedly  authorized  blm  to  stand  on  his 
right  to  resist  the  arrest,  or  to  release  him- 
self from  the  arrest,  and  to  use  whatever 
force,  from  his  standpoint,*  was  reasonably 
necessary  in  order  to  prevent  the  arrest  or 
to  accomplish  his  release.  If  tbe  court  had 
given  a  general  charge  on  self-defense,  or 
had  in  any  manner  suggested  in  the  chatge 
given  that  resort  must  be  had  to  other  means 
before  killing,  then  the  charge  that  he  is 
not  bound  to  retreat  would  have  become  nec- 
essary, or  if  there  was  any  peculiar  condi- 
tion in  the  facts  that  appellant  might  have 
avoided  the  dlfilculty  by  retreating,  such  a 
charge  would  have  been  necessary.  But  here 
the  court  directly  instructed  the  jury  that 
appellant  was  unlawfully  assailed,  and  that 
be  then  and  there  was  autiiorlzed  to  use  any 
totob  that  W8B  necessary  to  overcome  bla 
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adversary,  and  free  himself  from  the  at- 
tempted arrest,  or  arrest,  as  the  case  might 
be,  and,  as  we  View  the  question,  this  charge 
adequately  presented  the  Issue  In  the  case, 
and  It  did  not  hecome  necessary  for  the  court 
to  Instruct  the  Jury  that  appellant  was  not 
bound  to  retreat,  because,  in  our  opinion, 
the  charge  of  the  court  which  told  the  Jury 
that  appellant  could  resist  and  overcome 
force  with  force,  that  was  being  used  on  him, 
was  tantamount  to  telling  the  Jury  that  ap- 
pellant was  not  bound  to  retreat  or  to  resort 
to  any  other  means  before  he  was  authorized 
to  use  force,  which  the  court  told  the  Jury  he 
conld  use  under  the  circumstances.  In  our 
view  of  the  case,  there  was  no  error  in  the 
failure  of  the  court  to  give  a  charge  on  the 
doctrine  of  retreat,  under  article  678,  Pen. 
Code  1901. 

There  being  no  error  In  tbe  record,  ttie 
Judgment  Is  affirmed. 

DAVIDSON,  P.  J.,  dissents. 


KUSH  V.  STATE. 

(Court  of  Orimlnal  Appeals  of  Texas,    Dec.  9, 

1903.) 

THEFT— INDICTMENT  —  OWNERSHIP  —  POSSBa- 
SION  OF  SERVANT  —  ARTICLES  STOLEN  — 
PROOF— NUMBER  AND  VALUE. 

1.  In  a  prosecntion  for  theft,  an  indictment 
charging  uie  stolen  property  to  be  the  prop- 
erty of  a  servant  of  the  actual  owner,  suwi 
servant  being  in  possession,  was  aufflcient. 

2.  Where,  in  a  prosecution  for  theft  of  rail- 
road tickets,  the  tickets  were  diarged  to  be 
the  property  of  an  agent  of  the  railroad  com- 
pany in  possession,  it  was  not  necessary  that 
the  indictment  should  also  allege  that  the  tick- 
ets were  in  tbe  physical  custody  of  another, 
who  was  a  mere  servant  of  such  a^ent. 

8.  In  a  prosecution  for  tlieft  of  railroad  tif^k- 
ets  the  state  was  not  bound  to  prove  the  exact 
number  or  valne  of  the  tickets  stt^en  as  al- 
leged in  the  Indictment. 

Appeal  from  Polk  County  Court;  A.  B. 
Qreen,  Judge. 

Charles  Kush  was  convicted  of  theft,  and 
he  appeals.  Affirmed. 

V.  Campbell,  tor  appellant.  Howard  Mar- 
tln,  Asst  Atly.  Gen.,  for  tbe  State. 

BBOOKS,  J.  appellant  was  convicted  of 
theft  of  property  under  tbe  value  of  $50,  and 
his  punishment  assessed  at  a  flne  of  fl  and 
10  days*  confinement  in  the  county  Jail. 

The  Assistant  Attorney  General  moves  to 
dismiss  the  appeal  on  account  of  an  alleged 
defective  recognizance.  In  our  opinion,  the 
recognizance  Is  In  accord  with  article  887, 
Code  Cr.  Proc.  1895.  The  property  appellant 
is  charged  with  stealing  was  six  railroad  tick- 
ets, of  the  value  of  five  cents  each,  the  same 
being  the  corporeal  personal  property  of  J.  F. 
Burton.  The  undisputed  proof  shows  that 
the  alleged  stolen  tickets  were  the  property 
of  the  Houston,  Bast  &  West  Texas  Bailway 
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Company;  but  the  evidence  estabUsbea  the 
fact  that  3.  F.  Burton  had  tbe  actual  care, 
management,  and  control  of  said  tickets  as 
agent  of  said  company.  Under  this  state  of 
facts  It  was  proper  for  the  indictment  to  al- 
lege the  tickets  to  be  the  property  of  J.  F. 
Burton.  Bailey  r.  State,  18  Tex.  App.  426; 
Frazler  v.  State,  Id.  431;  Uttleton  t.  State, 
20  Tex.  App.  168. 

Appellant  further  Insists  that  Pickard  had 
the  management  and  control  of  said  tickets. 
The  evidence  shows  Pickard  was  tbe  mere 
servant  and  temporary  employd  of  Barton. 
Under  this  state  of  facts  It  would  not  be  nec- 
essary for  the  indictment  to  allege  tbe  pos- 
session in  Pickard.  Bmmerson  v.  State.  33 
Tex.  Cr.  B.  89,  25  S.  W.  289;  Graves  v. 
State  (Tex.  Cr.  App.)  42  S.  W.  300. 

Appellant  further  contends  there  la  a  vari- 
ance between  the  allegations  in  the  indict- 
ment and  tbe  proof  In  this:  that  the  indict- 
ment alleges  "six  tickets  of  the  value  of  five 
cents  each,"  whereas  the  proof  only  shows 
five  tickets  were  taken  of  the  value  of  one- 
fourth  of  a  cent  each.  This  Is  not  a  variance. 
The  state  Is  not  bound  to  prove  the  exact 
number  or  value  of  tbe  articles  alleged  in  the 
Indictment,  but  may  prove  a  less  number  or 
a  less  valne. 

No  error  appearing  In  the  record,  the  Judg^ 
ment  Is  affirmed. 


McMILlJVN  V.  STATBl 
(OooTt  fit  Grlminal  Appeals  of  Texas.   Dea  9C 
1903.) 

HIOHWAT8-OBSTRU0TI0N— CRIHIHAI.  PROSB- 
CUTION— BVIDBNCS. 
1.  In  a  prosecution  for  willfully  obetracting 
a  public  road,  evidence  reviewed,  and  held  In- 
sufficient to  sustain  a  conviction. 

Appeal  from  Liberty  County  Court;  M.  D. 
Bayburn,  Judge. 

John  McMillan  was  ctmvicted  of  obstruct- 
ing a  public  road,  and  he  appeals.  Beversed. 

E.  T.  Branch,  tor  appellant.  Howard  Mar- 
tin, Asst.  Atty.  Oen.,  for  the  State. 

BROOKS.  J.  Appellant  was  convicted  of 
willfully  obstructing  a  public  road,  and  his 
punishment  assessed  at  a  fine  of  $100. 

Upon  the  trial,  appellant  testified  substan- 
tially as  follows:  "On  or  abont  February  IBt 
1002,  I  erected  a  fence,  as  described,  across 
my  land,  which  fence  entirely  kept  people 
from  passing  along  the  north  side  of  tbe 
right  of  way  of  the  railroad.  I  put  the  fence 
on  my  land.  I  did  not  obstruct  the  Llboty 
and  Beaumont  Boad.  Tbe  railroad  company 
moved  out  their  fence  fifty  feet,  and  tbe  tele- 
graph company  took  eleven  feet  more,  and 
that  entirely  obstructed  the  Liberty  and 
Beaumont  Road;  and  I  morely  pat  a  fence  on 
my  land,  as  I  believed  I  had  a  perfect  right 
to  do.  When  I  bought  my  land,  my  vendors 
told  me  that  the  railroad  right  of  way  fence 
was  the  north  Itne  of  th^  right  of  mr,  and 
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that  wu  attj  feet  from  tbe  tracfca.  My  land 
la  on  both  aldea  of  the  zallroad.  I  did  Dot 
Intend  to  violate  the  I&w.  I  bought  this  land 
scTen  or  eight  years  ago,  and  at  that  time 
tbe  railroad  right  of  way  fence  was  fifty  feet 
from  their  track.  Now  at  this  point  It  la  one 
hundred  and  eleven  feet  from  their  track. 
The  Liberty  and  Beaumont  Boad  nms  paral- 
lel with  their  track  on  the  north  side  of  their 
right  of  way,  and  the  public  traveled  close 
to  the  right  of  way  fence.  The  public  had 
Tiot  traveled  at  the  point  where  I  fenced  my 
land  before  tbe  right  of  way  fence  was  mov- 
ed. It  was  grown  np  and  covered  with  grass, 
and  there  was  no  road  where  I  fenced  my 
land.  The  county  did  not  condemn  my  land, 
nor  pay  me  anything  for  it.  Xo  hands  have 
ever  worked  where  I  built  the  fence  across 
my  land."  This  testimony  Is  not  controvert- 
ed In  any  substantial  way.  It  falls  to  show 
that  any  public  road  was  obstmctcd  by  de- 
fendant, but  that,  If  any  auch  route  was 
-obstmcted,  the  obstruction  was  placed  there 
by  the  railroad  company.  In  our  opinion, 
the  evidence  is  not  sufficient  to  support  the 
conviction.  We  do  not  deem  it  necessary  to 
discuss  many  of  the  questions  raised  by  ap- 
pellant. In  view  of  the  disposition  we  make  of 
this  case.  However,  most  of  tbe  questions 
80  raised  by  appellant  were  passed  upon  by 
us  in  Dyerle  v.  State,  68  S.  W.  174,  6  Tex.  Ct. 
Rep.  880.  and  Hatfield  v.  State,  67  8.  W.  110, 
4  Tex.  Gt.  Bep.  44S. 

Because  the  evidence  Is  not  sufficient  to 
enpport  the  verdict,  the  Judgment  Ig  reversed, 
and  tbe  cause  remanded. 


fTTEWABT  T.  RTATB. 
-CGonrt  of  Criminal  Appeals  of  Texas.   Dec  9» 

1903.) 

CRIHINAL  LAV— LARCENY— INSTRUCTIONS- 
APPEAL— ESCAPE. 

1.  A  motion  to  dismiss  as  appeal  by  one  con- 
victed of  crime  on  the  ground  of  bis  escape 
from  jail  will  be  denied  where  It  appears  that 
be  is  Allowed  to  leave  the  jail  on  account  of 
its  unbealtbrul  condition,  and  he  has  made  no 
attempt  to  esfape  from  the  sheriff's  custody. 

2.  A  charge  in  effect  authorizing  a  convic- 
tion for  larceny  on  anezplained  recent  posses- 
aion  alone  is  on  the  weight  of  evidence,  and  er- 
roneous. 

3.  A  charge  on  circumstantial  evidence 
should  be  given  in  a  larceny  case  which  de- 
pends on  circumstantial  evidence  as  to  tbe 
original  taking. 

4.  A  charge  on  Insanity  in  a  criminal  case  in 
which  It  Is  pleaded  in  defense  should  not  be  in 
the  abstract,  but  shonid  be  applied  to  the  par- 
ticular case  on  trial. 

Appeal  from  District  Court,  Stonewall 
County;  H.  B.  Jones,  Judge. 

Wash  Stewart  was  convicted  of  larceny, 
and  appeals.  Beversed. 

Woodruff  &  Scott,  for  appellant  Cnllen  O. 
Hlgglns,  Dlst.  Atty.,  and  Howard  Martin, 
Aflst.  Atty.  Gen.,  for  the  State. 
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HBNDEBSON,  J,  Appellant  was  convict- 
ed of  the  theft  of  a  horse,  and  bis  punishment 
assessed  at  confinement  In  the  penitentiary 
for  a  term  of  two  years;  hence  this  appeal. 

The  Assistant  Attorney  General  has  filed  a 
motion  to  dlsmlsa  this  appeal  on  the  ground 
of  an  alleged  escape  of  appellant  from  the 
Jail  of  Stonewall  county  since  conviction  and 
pending  his  appeal.  There'are  affidavits  pro 
ami  con  on  the  subject.  We  gather  from 
them  that  the  sheriff  of  Stonewall  county  did 
not  closely  confine  appellant  In  the  Jail,  but 
permitted  him  to  go  at  large  about  the  town, 
requiring  him  for  a  while  to  sleep  at  tbe  Jail, 
and  afterwards  permitted  bim  to  sleep  at  his 
bouse.  In  other  words,  at  the  sheriff's  In- 
stance, on  account  of  tbe  unhealtbfal  condi- 
tion of  the  Jail,  he  assumed  a  personal  cus- 
tody of  appellaut,  and  treated  him  as  a 
trusty.  There  is  no  evidence  that  appellant 
at  any  time  attempted  to  run  away  or  to  es- 
cape from  the  cnstody  of  the  sheriff.  Tbe 
motion  to  dismiss  the  appeal  Is  accordingly 
overruled. 

Appellant  complains  of  the  court's  diarge 
on  recent  possession,  urging  that  it  Is  a 
charge  on  the  weight  of  evidence.  The  charge 
on  this  subject  was  as  follows:  "If  you  be- 
lieve from  the  evidence  that  the  proper^ 
alleged  In  the  Indictment  to  have  been  stolen. 
If  stolen,  was  recently  thereafter  found  In  tbe 
possession  of  the  defendant,  and  that  the  cir- 
cumstances connected  with  his  possession, 
when  first  called  upon,  were  of  such  a  cbar^ 
acter  as  to  demand  of  him  an  explanation  of 
his  possession,  and  be  Called  or  refused  to 
make  such  explanation,  then  I  charge  you 
that,  before  yon  would  be  warranted  In  find- 
ing falm  guilty  from  such  circumstances  of 
possession  alone,  yon  must  be  satisfied  that 
his  possession  was  personal,  was  recent,  was 
exclusive,  was  unexplained,  and  that  it  In- 
volved a  distinct  and  consdous  assertion  of 
property  by  defendant  and,  if  either  of  these 
constituents  are  wanting,  defendant  Is  enti- 
tled to  be  acquitted."  This  charge,  analyzed, 
would  amount  to  an  Instruction  to  the  Jury 
that  they  were  authorized  to  convict  on  an 
unexplained  possession  alone,  and  was  con- 
sequently on  the  weight  of  the  evidence. 
Lockhart  v.  State,  29  Tex.  App.  39,  18  S.  W. 
1012;  Stlener  t.  State  (Tex.  Cr.  App.)  28  8. 
W.  214;  Scott  T.  State  (Tex.  Or.  App.)  36  8. 
W.  276.  For  a  proper  charge  on  this  subject, 
where  the  fiicts  show  rec«it  possession  and 
an  explanation  Is  given,  see  Wheeler  v.  State, 
34  Tex.  Cr.  B.  WO,  SO  8.  W.  913.  Where  re- 
cent possession  is  relied  on  as  a  circumstance 
tending  to  show  guUt,  and  no  eq;>Ianation  Is 
given,  the  court  Is  not  required  to  charge  on 
recent  possession,  no  more  than  any  other 
fact  tending  to  prove  gniit  by  circumstances. 
Such  a  charge  la  only  authorised  where  ap- 
pellant relies  on  an  explanation  In  connection 
with  the  incrimlnatlve  fact  of  recent  posses- 
sion, and  then  the  charge  Is  defensive. 

Appellant  also  complains  ot  the  failure  of 
the  court  to  give  a  charge  on  drcumstandal 
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evidence.  This  was  a  case  depending  on  cir- 
cumstantial evidence  as  to  tbe  original  tak- 
ing, and  the  court  shonld  bare  given  a  proper 
charge  on  this  subject 

It  iB  also  contended  that  tbe  court  failed 
to  give  appellant  tbe  benefit  of  an  affirmative 
charge  on  hla  plea  ot  Insanity.  The  court's 
charge  on  this  subject  appears  to  be  a  defi- 
nition of  Insanity,  and  given  In  tbe  abstract. 
The  court  should  have  applied  the  law  of  in- 
sanity to  the  particular  offense  tm  wblcb  ap- 
pellant was  being  tried. 

It  is  not  necessary  to  discuss  the  separa- 
tion of  tbe  Jury  nor  tbe  absence  of  defendant 
during  tlie  argument  of  his  case,  save  to  ob- 
serve that,  as  shown  in  this  record,  tbete  was 
no  error  In  vbat  occurred  aa  to  tlwse  mat- 
ters. 

For  the  errors  pointed  out,  tbe  judgment  ia 
reversed  and  the  cause  remanded. 


8G0TILLB  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Dec.  9, 

1903.) 

CRIMINAL  LAW  —  BVIDENCB— CROSS -BXAMINA- 
TION  —  IMPEACHMENT  —  LIMITATION  BY  IN- 
STRUCTIONS-PRELIMINARY STEPS— SBRVICB 
OF  INDICTMENT. 

1.  WhUe  Code  Or.  Proc  189S,  art  540.  pro- 
Tides  that  in  cases  of  felony  the  clerk  shall 
Immediately  make  out  a  ceitified  copy  of  the 
indictment  and  deliver  the  same  to  the  sheriff, 
oommandiag  him  to  deliver  the  copy  to  de- 
fendant it  was  not  error  to  deny  a  request  for 
a  copy  when  first  demanded,  when  the  state 
announced  itself  ready  for  trial  after  the  first 
trial  tiad  been  prosecuted  to  conviction  and 
new  trial  granted,  and  defendant  had  been  out 
on  boDil  and  was  rearreBted. 

2.  lu  a  prosecution  for  burglary,  it  was  prop- 
er for  the  state,  on  croBs-exammation  of  de- 
fendant to  show  for  impeachment  pnrposes 
that  he  had  been  convicted  of  burglary,  and 
had  subsequently  been  indicted  for  burglary 
and  also  for  theft. 

3.  In  a  prosecotion  for  bui^lary,  testimony 
of  defendant  elicited  on  cross-examination,  to 
the  effect  that  he  had  been  convicted  of  bur- 
Klary  some  nine  years  since,  and  sabsequently 
been  indicted  for  barglary  and  also  for  theft, 
is  not.  on  its  face,  inadmissible  for  remote- 
ness. 

4.  Where  extraneous  crimes  are  Introduced 
on  the  cross-examination  of  defendant  as  a  wit- 
ness for  the  pnrpose  of  affecting  his  credibil- 
ity, it  is  error  for  the  court  to  fall  to  limit  the 
effect  of  such  testimony  to  defendant's  credi- 
bility- as  a  witness. 

Appeal  from  District  Court  Dallas  County; 
E.  B.  Muse,  Judge. 

Cliarles  E.  Scoville  was  convicted  ot  bur- 
glary, and  appeals.  Reversed. 

Thomas  ft  Spellman,  for  appellant  How- 
ard Martin,  Asst  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Appelant  vna  convicted  of 
burglary,  and  Ms  punishment  assessed  at  con- 
finement In  tbe  poiltentiary  for  a  term  ol  five 
years. 

Appellant  insists  that  tbe  court  ored  in  Ail- 
ing to  have  served  npon  hlin  a  copy  of  the 
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indictment,  as  required  by  tiie  statute.  Tbe 
bill  shows  that  appellant  had  been  convicted, 
new  trial  granted,  and  for  a  short  while  tliere- 
af  tei  he  was  out  on  bond,  and  was  rearrested. 
Subsequently,  when  the  state  announced  ready 
for  trial,  be  for  the  first  time  demanded  a  copy 
of  the  Indictment  The  court  refused  to  grant 
bis  request  In  this  there  was  no  error.  On 
another  trial  he  shonld  be  granted  a  copy  of 
the  Indictment.  See  article  540  et  acq.,  Cude 
Cr.  Proc.  1805. 

While  appellant  was  on  the  stand  as  a  wit- 
ness he  was  asked  by  the  state  if  he  had  ever 
been  Indicted  before  for  any  offense;  to  which 
question  he  answered  that  be  bad  been  con- 
victed of  burglary  about  nine  years  ago,  had 
subsequently  been  indicted  for  burglary,  and 
tiad  also  been  Indicted  for  tbeft  Appcllani 
objects  to  this  testhnooy  on  the  ground  that 
the  same  was  not  competent  foreign  to  the 
Issue  under  Investigation,  and  could  but  serve 
to  prejudice  the  minds  of  the  jury  against  de- 
fendant We  do  not  think  these  objections 
are  well  taken,  but  such  testimony  was  admis- 
sible as  going  to  the  credit  of  defendant  as  a 
witness  In  the  trial  of  this  case.  Kor  do  we 
think  tbe  testimony  itself  shows  that  tbla  tes- 
timony is  remote,  as  insisted  by  appellant  in 
his  argument  and  brief. 

In  appellant's  motion  for  new  trial  be  in- 
sists that  the  court  erred  In  failing  to  instruct 
the  jurj-  for  what  pturpose  they  should  consider 
the  evidence  of  appellant  of  other  crimes. 
Where  extraneous  crimes  are  Introduced  on 
the  cross-examination  of  defendant  as  a  wit- 
ness for  the  purpose  of  affecting  his  credibil- 
ity. It  Is  error  for  the  court  to  fall  to  Umlt  the 
^ect  of  such  testimony  to  the  only  purpose 
for  which  it  can  be  legally  considered,  to  n  it 
the  credibility  of  the  defendant  as  a  witness. 
Bennett  v.  State,  64  S.  W.  254,  3  Tex.  Ct  Rep. 
42;  Wilson  v.  State,  76  S.  W.  434,  8  Tex.  Ct 
Rep.  337.  Except  u  suted,  the  chatge  of  tta« 
court  is  correct 

For  tbe  errors  discussed,  the  judgment  !■ 
reversed  and  the  cause  remanded. 


LIGHTFOOT  v.  STATE. 
(Court  of  Criminal  Appeals  ot  Tszas,   Dee.  9, 

1903.) 

INDICTHENT-8BRVICB  OP  TBDB  COPT— 
VARIANCE. 

1.  Kll  of  Bights,  S  10,  declares  that  a  de* 
fendant  shall  have  the  right  to  demand  the  na- 
ture and  cause  of  tbe  accusation  against  htm 
and  to  have  a  copy  thereof.  Code  Cr.  Proc. 
1895,  art.  640,  declares  that  as  soon  as  one  is 
arrested  tlie  clerk  shall  deliver  to  the  sheriff 
a  certified  copy  of  the  Indictment  with  an  or- 
der commanding  him  to  deliver  it  to  the  de- 
fendant. Article  541  requires  the  sheriff  to 
serve  it,  article  542  authcvixes  defendant  when 
on  ball  to  have  a  copy  of  tiie  Indictment  and 
by  articles  567,  B68,  and  569  a  defendant  tus 
two  days  after  sach  service  before  trial.  Btld, 
that  where  the  copy  of  an  indictment  served 
on  a  defendant  varied  from  the  original,  in 
that  it  charged  the  crime  to  have  been  commit- 
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ted  on  a  dajr  rabManent  to  tlie  trial,  hia  ob- 
jection to  goiDf  to  trial  withont  tutring  had  a 
true  copy  of  tne  Indictment  was  good- 
Appeal  from  District  Court,  Dallas  County; 
B.  B.  Muse,  Judge. 

Cbarlie  Llglitfoot  was  coDTlcted  of  bur- 
glary, and  he  app«ili. .  Bereraed. 

Tbomas  ft  Spellman,  for  appellant.  How- 
ard Martin,  Ant.  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  bui'iflai'y,  and  bis  punishment  aaseased 
at  confinement  In  the  penitentiary  for  a  term 
of  tbrte  years. 

Appellant  assigns  as  error  the  action  of 
tbe  court  forcing  him  to  trial  without  being 
served  with  a  true  copy  of  the  Indictment 
Tbe  bill  of  exceptions  shows  that  appellant 
was  charged  by  Indictment  with  the  offense 
of  burglary,  alleged  to  have  been  commit- 
ted on  the  8th  day  of  October,  1001.  A  paper 
purporting  to  be  a  true  copy  of  the  indict- 
ment was  SOTed  on  him,  which  alleged  that 
the  offense  was  committed  on  the  8th  day  of 
October,  190S— an  Impossible  date,  being  sub* 
sequent  to  the  trial.  Appellant  claimed  that 
ttalB  was  not  a  true  copy  of  tbe  Indictment 
ogaliut  him,  and  be  requested  a  true  copy 
to  be  served  on  him,  and  refused  to  plead 
-to  the  Indictment  until  such  service  should 
be  made.  It  to  further  shown  that  after  bis 
arrest  he  had  been  continuously  In  Jail  until 
the  case  tras  called  for  trial,  and  at  no  time 
had  he  been  served  or  In  any  manner  waived 
service  of  a  true  copy  of  said  Indictment. 
The  court  refused  the  request,  and  compel- 
led appellant  to  iHwceed  with  tbe  trial  with- 
out having  been  served  with  and  without 
bavins  waived  a  true  copy  of  said  Indict* 
ment  To  this  action  of  the  court  appellant 
reserved  his  exceptions.  The  Constltntlon  of 
thte  state  (see  BUI  of  Bights,  I  10)  among 
other  things  says:  "And  defendant  shall 
bare  the  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  and  to 
have  a  copy  thereof."  In  porsnahce  of  this, 
our  Legtslature  bas  enacted  article  640,  Code 
Or.  PiDC.  1891^  as  follows:  "In  ovety  case 
of  felony,  when  the  accused  la  In  custody, 
or  aa  soon  as  he  may  be  arreated.  It  shall 
be  tbe  duty  of  the  clerk,  where  an  indict- 
ment bas  been  presented,  to  Immediately 
make  ont  a  certified  copy  of  the  same  and 
deliver  such  o^y  to  tiie  sheriff,  together  with 
a  writ  directed  to  said  sheriff  conunandlng 
him  to  forthwith  deHver  such  certified  copy 
to  the  defendant**  Article  Mi,  Code  Cr. 
Proc.  1805,  requires  the  sheriff  to  serve  this 
copy  and  make  the  return  thereof.  Article 
542  antfaorlaes  defendant,  when  on  ball,  to 
have  a  <!opy  of  tbe  Indictment  delivered  to 
him  at  hit  request  Articles  567,  568.  569. 
Code  Or.  Proc.  1895,  authorise  a  defendant 
to  have  two  entire  days  after  servioe  of  a 
copy  of  indictment  on  Um  before  he  can 
be  brought  to  trial;  and  it  has  been  held  that 
be  could  demand  this  limit  of  time  without 


announcing  the  purpose  for  which  he  wanted 
It,  aud  regardless  of  any  motion  he  might 
desire  to  make.  See  Evans  v.  State,  36  Tex. 
Or.  R.  32,  35  S.  W.  169;  McDuff  v.  State. 
4  Tex.  App.  58.  In  the  latter  case  It  was 
held  that  defendants  attorneys  could  not 
waive  the  right  to  have  service  of  the  Indict- 
ment made  on  him.  It  was  further  Bald 
"that  ordinarily  the  service  of  a  copy  of 
the  indictment  may  appear  to  be  Immaterial, 
but  that  this  question,  or  the  motives  actuat- 
ing defendant  in  Insisting  u{ion  it,  should  not 
be  considered.  It  has  always  been  found 
that  the  ends  of  justice,  though  they  may 
for  the  time  be  delayed,  are  better  subserved 
by  a  strict  compliance  with  statutory  provi- 
sions, which  may  appear  to  be  entirely  tech- 
nical, than  by  denying  or  Ignoring  them  In 
the  anxiety  of  bringing  on  a  speedy  trial 
and  the  swift  execution  of  the  law."  That 
case  was  reversed  because  service  of  a  copy 
of  the  indictment  was  denied  him.  It  ap- 
pears in  this  case  that  what  purported  to 
be  a  true  copy  of  the  Indictment  was  served 
on  appellant,  but  on  inspection  It  was  found 
to  vary  In  a  very  material  respect,  in  tliat 
it  charged  the  offenae  to  have  been  commit- 
ted on  a  day  subsequent  to  the  trial,  which 
was  an  Impossible  date.  If,  as  said  by  coun- 
sel, tbe  indictment  served  on  him  was  a  true 
copy  of  tbe  original  todletment  there  was 
no  necessily  of  maldng  any  preparation  for 
trial.  He  could  go  into  court  and  quash  the 
indictment  If  appellant  was  entitled  to  a 
copy,  he  was  entitled  to  a  true  copy,  and 
where  tbere  was  a  variance  between  the 
copy  served  as  to  a  material  allegation  It 
was  not  a  c(q>y  of  the  Indictment  returned 
against  him.  So  we  hold  that;  however  tech- 
nical may  appear  the  objection  here  urged, 
appellant's  tight  to  service  of  a  tree  copy  of 
tbe  Indictmoit,  bdng  guarantied  by  tbe  Con- 
stitution and  the  statute,  could  not  be  denied 
by  tbe  court 

Vox  the  error  of  the  court  In  compelling 
him  to  proceed  with  the  trial,  without  serv- 
ice of  a  true  copy  of  the  Indictment,  tbe 
Judgment  Is  reversed,  and  the  cauae  remand- 
ed. 


TATE  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Jane  23, 
1903.) 

raCKST-CONSENT— INDICTMENT  AND  PROOF— 
ACCOMPLICB-mSTRDCTIOHS— 
HARMLESS  ERROR. 

1.  Even  if  tbe  joint  indictment  of  the  maa 
and  woman  for  Incest  Is  tantamount  to  alleging 
her  consent,  the  state  may  on  his  trial  prove 
that  she  did  not  coaaent. 

2.  An  indictment,  by  charing  Incest  between 
defendants,  does  not  charge  the  woman  to  be 
the  man's  accomplice. 

8.  Defendant  cannot  complain  of  a  charge  be- 
cause on  the  weight  of  erldencet  where  it  is 
favorable  to  him. 

4.  Under  tbe  evidence  on  a  prosecation  for 
incest,  held  that  the  woman  was  clearly  an  ac- 
complice, BO  as  to  require  corroboration  of  her 
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B.  An  hwtractioii,  on  a  prosecution  for  lo- 
cevt,  that  it  was  not  Decesssrv  the  woman 
^oold  hare  Tolnntariir,  and  with  the  same  in- 
tuit which  actuated  defendant,  miited  in  the 
act  of  inteTCoorse,  but,  if  she  submitted  with- 
out objection  or  resistance,  when  resistance  or 
objection  would  have  prevented  tlie  act.  she 
wonld  ba  an  accomplice,  should  have  been 
given. 

Brooks,  J.,  dissenting. 

Appeal  from  District  Court,  Burnet  Oonnty; 
Clarence  Martin,  Judge. 

R.  It.  Tate  was  ooDVicted  of  Incest,  and  ap> 
peals.   Reversed  on  rehearing. 

Tbe  following  erldenee  waa  Introduced  on 
the  trial: 

The  proaecntrlx.  Dollle  Andrews,  testified 
tbat  she  was  22  years  of  ngc.  and  late  In 
the  evening  of  April  liS,  1902,  while  her  father 
was  away,  servliv  aa  a  member  of  the  grand 
Jury,  defendant  (her  tmele)  came  to  her  home. 
"He  WHS  at  the  lot,  taking  out  his  horses, 
when  my  stepmother  and  myself  were  feeding 
the  cow.  He  came  to  where  X  was  feeding  tbe 
cow,  and  said  be  would  feed  for  me.  I  told 
htan  00,  I  coold  feed  ha.  He  then  asked  me 
If  be  ml^t  come  to  my  bed  that  night.  Z 
told  him  no.  He  said  he  believed  he  would 
come  anyhow.  I  told  him  he  had  better  not 
He  said  It  would  not  hurt.  I  told  him  he 
must  not  come.  He  then  said  something 
about  'all  right'  My  8tq>moflier  went  to  the 
bouse  tiefore  I  did.  She  was  not  present,  and 
did  not  hear  this  conversation  between  as. 
Defendant  ate  supper  and  spent  the  night 
Soon  after  we  had  this  conversation  spoken  of 
at  the  lot,  defendant  went  to  Capt.  l^iger'* 
to  phone  Olive  about  a  coffin  for  Mr.  Shogart 
Defendant  left  about  8  o'clock,  and  returned 
In  about  10  mlnates.  In  answer  to  tbe  mes- 
sage Olive  <»me  to  our  house,  and  remained 
about  20  or  30  minutes.  My  two  sisters, 
Bertha  and  Lottie,  went  to  Uncle*  Allle  'late^B 
to  attend  an  cotortalnmcnt  ttutt  night  and  did 
not  return  home  until  11:30  o'clock.  Brother 
George  came  home  about  9  o'clock,  but  re- 
mained only  a  short  time,  and  did  not  return 
until  about  4  o'clodc  In  the  morning,  and  left 
the  next  day  with  a  tmln  of  stock.  I  retired 
that  night  about  0:30  o'clock.  My  mother  and 
two  little  half-sisters  and  defendant  were  the 
only  personA  at  home.  I  slept  in  the  middle 
west  room.  My  mother  and  two  little  half* 
sisters  slept  In  tbe  room  east  of  and  adjoining 
my  room,  which  Is  separated  by  a  partition 
wall  with  a  door  between.  Defendant  slept 
in  George^s  room,  which  la  In  tbe  southeast 
portion  of  the  building,  east  of  the  hall,  and 
south  of  motber^s  room.  My  bed  was  near  the 
partition  wall  between  my  room  and  motlier's. 
and  motber'a  bed  was  located  In  the  southeast 
corner  of  htr  room.  The  door  between  was 
open.  •  •  •  I  do  not  know  exactly  how 
long  I  slept,  but  I  was  awakened  by  a  man 
on  my  body.  He  had  conplete  sexual  Inter- 
course with  me.  I  made  no  outcry  or  redst- 
ance.  because  I  was  so  frightened  I  could  ne(- 
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Our  «peak  nor  move.  I  tried  to  sprak  and 
move,  but  could  not  He  remained  on  tap  of 
me  about  five  minutes  after  I  wote  op.  He 
then  got  up  and  left  the  room.  Nothing  was 
said  by  either  of  iis.  He  had  on  his  night 
clothes.  He  went  out  through  the  dining 
room  and  kitchen.  'Bba  night  was  dark  and 
atOTmy,  and  I  recognised  him  as  defendant 
a  flaah  of  lightning.  My  slstera  returned  from 
my  uncle's  about  11:30.  I  was  awake  when 
they  returned,  and  asked  them  the  time.  I 
think  It  was  about  half  an  hour  after  the  as- 
sault I  did  not  say  anything  to  them  about 
the  assault  They  slept  in  the  Hune  room  I 
did.  I  did  not  get  up  for  tveakfaat  the  next 
morning,  and  when  I  did  defendant  had  gnne. 
I  have  not  seen  defendant  many  times  since 
the  occurrence,  not  more  ttian  three.  He  baa 
visited  our  house  since.  I  went  to  work  next 
morning,  and  remained  until  noon,  and  Id  the 
evening  watched  the  loading  of  cattle  on  the 
cars."  She  states  tbat  her  health  was  not 
good,  and  changed  for  the  worse  on  May  ISQi: 
that  her  menses  ceased  on  April  16th.  and  she 
discovered  her  pregnancy  for  the  first  time  on 
October  ITth,  when  Dr.  Yett  examined  her,  at 
which  time  she  told  Dr.  Tett,  her  moUier,  and 
father  who  was  responsible  for  her  pregnancy. 
And  on  October  ISth,  accompanied  by  ho- 
father,  she  wrait  to  San  Antonio,  and  remain- 
ed there  until  February  14,  lOOS,  v^«i  she 
returned  home,  having  given  birth,  on  Jan- 
uary 22d,  to  a  child.  The  child  was  placed  In 
an  orphans'  home,  and  afterwards  died.  She 
states  this  was  tbe  only  time  she  has  ever  had 
carnal  Intercourse  with  any  man,  and  It  was 
vplthout  iwx  consent 

Defendant  testified  substantially  that  he 
8p«nt  tile  night  of  April  28, 1902,  at  the  home 
of  W.  H.  Andrews,  father  of  prosecutrix,  Imt 
denies  having  the  conversation  in  the  lot  de- 
tailed by  prosecutrix,  and  deiies  being  In  her 
room  and  liaTlng  carnal  Intercourse  wttli  her 
on  that  night  That  the  first  he  knew  of 
prosecutrix's  pregnancy  was  when  Dr.  \ett 
told  him  of  it  In  November  or  Decemlwr.  1902, 
and  about  that  time  Evans  talked  to  him  sIm 
about  It  and  said  tticy  had  s«it  Dollle  off. 
**Bvans  said  Dollle  h^d  made  a  statement  abonr 
the  matter,  and  that  sbe  had  accused  him  [de- 
fendant] of  being  to  blame  tor  bee  condition. 
I  told  Bvans  the  accusation  was  false,  and  If 
It  was  laid  to  me  It  was  a  bladanalllng 
scheme.  He  said  be  knew  nothing  about  that, 
but  he  was  a  friend  to  me  and  Bsarj  And- 
rews, and  It  would  take  money,  and  lota  of  It, 
to  meet  the  expenses,  and  aAeA  me  to  help 
about  the  matter.  I  first  refused  to  do  It,  but 
Evans  said  It  was  nothing  but  rigSit  for  me  to 
do  so,  as  idle  was  ktosfolk,  and  Andrews  was 
not  able  to  pay  the  apenses,  and  by  doing 
this  the  matter  would  be  hushed  tip.  He  told 
me  that  he  bad  put  up  $150  and  Dr.  Tett  had 
furnished  $100  toward  paying  the  expnise  of 
keeping  Dollle  away.  I  then  gave  Eirans  a 
check  for  $100,  and  a  little  later  another  check 
for  $200.  At  the  time  I  gave  this  money  I 
told  htan  Z  hated  like  the  devU  to  do  tt.  as  It 
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ml^t  look  like  I  was  gnllty  of  tbe  charge.  I 
told  him  at  the  time  that  I  did  not  give  the 
money  aa  hush  money,  bnt  gave  it  tbroagli 
sympathy  for  her  father,  and  to  hush  up  a 
family  scandal.  I  adinitted  to  Evans  that  I 
wuB  DO  angel,  and  that  there  bad  been  times 
In  my  life  when  such  things  might  have  been 
charged  against  me,  but  not  with  a  blood  rela- 
tive, toe  that  was  too  tougb."  B.  H.  Evans 
testified  with  reference  to  this  conversatloii 
substantially  as  did  the  defendant  Bertha 
Aiidi-ews  and  Lottie  Andrews,  sisters  of  prose- 
cutrix, testified  that  they  were  away  from 
home  on  tbe  evening  of  April  28,  1902,  from 
atMUt  7:30  o'clock  until  about  11:30,  and  on 
tbelr  return  prosecutrix  asked  the  time,  and  It 
was  11:30.  It  was  the  night  Tom  Shugart 
died,  and  was  stormy.  That  they  slept  to- 
gether in  a  bed  In  prosecutrix's  room.  W.  H. 
Andrews,  the  father  of  prosecutrix,  testified: 
That  he  was  a  member  of  tbe  grand  Jury,  and 
was  away  from  home  on  the  28th  of  April, 
1902.  Tbat  he  lived  at  Marble  Falls,  and  the 
grand  Jury  was  In  session  at  Burnet.  About 
May  15th  his  daughter  quit  work  because 
of  sickness,  and  she  was  sick  all  the  sum- 
mer, and  in  bed  a  great  portion  of  tbe  time. 
That  be  went  to  Marlln  about  15th  of  June, 
and  was  gone  four  weeks.  When  he  return- 
ed his  daughter  was  still  sick,  though  im- 
proved. That  about  October  1st  she  went  to 
her  aunt's,  In  tbe  country,  for  a  week.  Dr. 
Yett  was  called  to  see  bis  daugbto*  several 
times  from  May  to  October,  and  prescrlt>ed  for 
delayed  or  suppressed  menstruation.  That 
witness  did  not  know  wbat  was  the  matter 
with  her  until  October  17th,  when  Dr.  Yett 
found  her  pregnant,  and  she  was  taken  to  San 
Antonio.  That  young  men  visited  her,  like 
they  would  any  other  young  lady,  and  they 
would  take  her  out  to  entertainments  and  oth- 
er places.  Mrs.  W.  H.  Andrews  Identifies 
April  28,  1902,  as  the  date  when  appellant 
stayed  all  night  at  tbelr  house,  and  relates 
that  B^ha  and  Lottie  went  to  a  party  on  tbat 
evening;  that  DoUle  was  sick  dtulng  tbe  sum- 
mer, and  she  did  not  know  what  was  tbe  mat- 
ter Tintll  Dr.  Yett  examined  her,  and  pro- 
nounced ber  pregnant,  and  she  afterwards  no- 
ticed tbat  she  was  abnormally  large  about  the 
abdomen.  Dr.  T.  M.  Yett  testified  that  he 
visited  DoUle  professionally  on  June  7  or  8, 
1902;  also  on  July  10th,  and  three  or  four 
times  between  that  and  October  17tb.  She 
was  feeling  badly:  was  nervous,  and  so  con- 
tinued until  October  17tb;  that  he  prescribed 
during  that  time  for  suppressed  or  delayed 
menstruation,  and  on  October  17tb  made  an 
examination,  and  found  ber  pregnant,  about 
five  months  advanced.  "I  don't  think  a  wo- 
man 22  years  old  could  be  easily  copulated 
with  the  first  time.  The  hymen  would  ob- 
struct the  entrance  of  the  male  member,  and 
her  vagina  would  be  smaller  than  if  she  had 
had  experience  in  that  line.  Whether  com- 
plete copulation  could  be  effected  or  not  would 
depend  on  the  assistance  of  the  woman  antl 
tbe  poiittiHi  (tf  ber  legs— were  they  laying  out 


straight,  the  act  of  copulation  would  be  very 
hard  to  effect.  A  woman  22  years  old,  who 
had  never  been  copulated  with,  holding  ber 
legs  out  straight,  and  not  assisting  In  tbe  act, 
could  hardly  become  pregnant  from  sucb  act 
of  copulation,  for  the  reason  tbat  It  Is  not  prob- 
able the  act  of  copulation  would  be  complete. 
The  hymen  is  a  delicate  membrane,  partially 
covering  the  entrance  to  the  vagina,  and  this 
Is  usually  destroyed  by  the  first  act  of  copu- 
lation, being  usually  accompanied  with  pain 
and  some  hemorrhage."  Dr.  Hajgood  and 
Dr.  W.  D,  Yett  testified  substantially  as  did 
Dr.  T.  M.  Yett  as  to  the  act  of  copulation  Just 
quoted.  Dr.  Kinney  testified  that  be  delivered 
prosecuti-ix  of  a  hermaphrodite  child  on  Jan- 
nary  22d,  at  SAU  Antonio. 

Flack  ft  Dalrymple,  Ike  D.  White,  Mc- 
Lean &  Spears.  E.  L.  Anthony,  and  A.  S. 
Fisher,  for  appellant.  Howard  Martin,  Ant 
Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
incest,  and  his  punishment  assessed  at  con- 
Qnement  In  the  penitentiary  fw  a  term  of 

five  years. 

The  state  was  permitted,  over  the  objec- 
tions of  appellant,  to  prove  by  proseculxix, 
Dollie  Andrews,  tbat  when  appellant  had  car- 
nal intercourse  with  her  it  was  without  her 
consent.  This  was  objected  to  by  appellant 
on  the  ground  that  It  stated  a  conclusion  of 
the  witness,  and  not  a  fact;  that  the  indict- 
ment, In  effect,  charged  that  tbe  carnal  inter- 
course was  wltb  tbe  consent  of  the  prosecu- 
trix, and  therefore  the  state  was  bound  by 
sucb  allegation,  and  could  not  prove  tbe  want 
of  consent.  Tbe  indictment  was  Joint  against 
R.  L.  Tate  (appellant)  and  Dollie  Andrews 
(prosecutrix),  and  alleged,  In  substance,  that 
they  had  carnal  knowledge  of  each  other,  she 
being  a  female  and  be  a  male;  that  they 
were  related  within  the  inhibited  degree  to 
marry,  and  that  they  knew  of  sucb  relation- 
ship, etc.  Being  a  Joint  indictment  for  in- 
cest on  tbe  part  of  both.  It  Is  claimed  by  ap- 
pellant this  was  tantamount  to  alleging  such 
carnal  intercourse  of  each  oth^*  with  consent, 
and  that  tbe  state  should  not  be  permitted 
to  controvert  this  allegation  by  proving  tbat 
same  was  without  ber  consent.  In  the  first 
place,  we  do  not  think  tbat  the  bare  fact 
tbat  the  indictment  alleging  the  carnal  inter- 
course between  tbe  parties  necessarily  car- 
ried with  It  tbe  Idea  that  the  indictment  has 
charged  tbe  said  intercourse  was  with  the 
consent  of  prosecutrix.  But,  even  conceding 
this  is  true,  and  that  It  Is  tantamount  to  al- 
leging the  consent  of  prosecutrix,  stll!  prose- 
cutrix is  not  on  trial,  and  the  allegation  that 
she  consented  to  tbe  act  of  copulation  could 
not  possibly  in  any  sense  bind  the  state  In 
the  prosecution  of  appellant.  We  know  of  no 
rule  of  evidence  requiring  an  allegation  in  an 
Indictment  to  be  proved,  unless  the  person 
against  whom  the  allegation  Is  made  is  on 
trial,  and  It  becomes  a  necessary  part  of  the 
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description  of  the  offense  with  which  he  Is 
being  tried.  The  fact  that  Dcdlle  Andrews 
snbsequently  turned  state's  evidence,  'and  tes- 
tified against  appellant,  Is  clearly  authorized 
hy  law;  and  the  mere  fact  that  the  Indict- 
ment (^asges  carnal  knowledge  with  appel- 
lant would  not  be  any  charact»  of  legal  dec- 
laration that  DolUe  Andrews  was  an  accom- 
plice, but  this  fact  would  stUl  be  left,  as  any 
other  Issue  in  the  case,  for  the  Jury  to  deter- 
mine from  tiie  evidence  adduced  on  the  trial. 
The  court  did  Aot  err  In  permitting  the  state 
to  prove  that  prosecutrix  did  not  consent  to 
the  act  of  carnal  Intercourse. 

Appellant  complains  of  the  fdlonHng  por* 
tton  of  the  court^s  charge  on  accomplices: 
"Yon  are  instructed.  In  connection  with  the 
above  paragraph  of  this  charge,  that,  should 
you  find  from  the  evidence  in  this  case  that 
the  witness  Dollle  Andrews,  with  whom  the 
alleged  Incestuous  lntercou»e  la  alleged  to 
have  been  had,  did  voluntarily,  and  with  the 
same  Intent  which  actuated  defendant,  or 
directly  or  indirectly,  consent  to  and  unite 
with  him  in  the  alleged  commission  of  the 
offense  as  allied,  then,  in  that  event,  she 
would  be  an  accomplice,  and  ber  testimony 
would  not  be  sufildent  to  warrant  a  oonvic- 
tltm,  unless  stia  be  corroborated  by  other  cred- 
ible evidence  tending  to  connect  defradant 
with  the  ccaumisslon  (tf  the  alleged  offense." 
We  thlnlc  this  charge  la  correct,  and  the  same 
has  been  frequently  approved  by  this  court. 
It  first  defines  an  accomplice,  and  then  states 
Q>eciacally  the  acts  that  would  make  Dollle 
Andrews  an  accomplice,  and  leaves  the  facte 
for  the  Jury  to  determine.  We  have  often 
commended  trial, courts  for  leaving  the  ques- 
tion of  accomplice  to  tbb  Jury,  and  the  fact 
that  the  evidence  may  perhaps  be  conclusive 
that  prosecutrix  Is  on  accomplice  would  not 
render  the  action  of  the  court  In  not  telling 
the  Jury  that  such  prosecntrtx  was  on  accom- 
plice reversible  emn.  Clearly,  it  would  not 
be  error  as  In  this  case,  where  prosecutrix 
swears  to  a  state  of  facts  tbat  would  not 
make  her  an  accomplice,  and  the  evidence 
tor  the  state  Indicates  Che  contrary.  Thfs 
shows  a  direct  issue  proper  for  the  Jury  to 
pass  upon. 

Appellant,  la  connection  with  the  charge 
on  accomplices,  asked  the  following  charge: 
"111  this  case  I  charge  you  that,  if  you  find 
from  the  evidffiice  that  prosecutrix.  Dollle 
Andrews,  made  no  objection  nor  resistance  to 
the  alleged  lncestu(»is  intercourse,  when  such 
act  of  resistance  m  obJectloD  would  have 
prevoated  the  act  of  sexual  intercourse,  then 
you  will  find  that  she  was  an  accomplice, 
and  must  be  corroborated  by  other  evidence 
other  than  her  own  as  to  tlie  very  act  of  in- 
tercourse, before  you  can  cmvict  defendant." 
And  again:  "Yon  are  charged  It  Is  not  neces- 
sary, to  make  the  inosecutrix,  Dollle  An- 
drews, an  accomplice  in  Uiis  case,  that  she 
should  voluntarily,  and  with  the  same  Intent 
which  actuated  defendant  unite  in  the  act  of 
carnal  intercourse,  as  chained,  but  If  she 


submitted  to  it  without  objection  m  resist- 
ance on  her  part  thai  she  would  be  an  ac- 
complice; and  before  you  can  convict  de- 
fendant yon  must  find  there  is  other  tesU- 
mony  besides  the  testimony  of  the  said  pros- 
ecutrix which  tends  to  estebUsb  the  act  of 
carnal  intercourse  u  charged  In  the  Indict- 
ment." This  chaq:e  is  on  the  weight  of  the 
evidence.  The  mere  fkct  tliat  the  party 
makes  no  objection  or  resistance  to  sexnal  in- 
tracourse  does  not  per  se  mate  said  party  an 
accomplice.  Prosecutrix  says  that  the  rea- 
son she  did  not  redst  was  on  account  ctf 
fright  and  that  she  was  lncapa<dtated  bom 
resistance  xm  tbat  account  However  incred- 
ible this  stetement  may  be,  it  is  still  an  Issue 
for  the  Jury  to  pass  upon,  and  not  tar  the 
court  to  JudldaUy  declare  that  said  part7  is 
an  accomplice  by  sheer  force  of  tbat  fact 
The  court  did  not  evr  in  refu^iv  theae  cfaar^ 
ges. 

Appellant  also  complains  of  the  following 
portlmi  of  ttM  court's  charge:  *'Yoii  are  In- 
structed that  the  Btete  having  introduced  la 
evidence  the  exculpatory  declaratlona  of  de- 
fendant to  the  effect  that  he  told  B.  H.  Ev- 
ans that  he  waa  not  guUty  (tf  bavins  sexual 
intercourse  with  IMliB  Andrews,  and  that  be 
was  not  the  fatliw  of  her  child,  the  state  is 
bound  by  such  dedaratiims,  and.  unless  such 
declarations  are  abown  to  be  false,  yon  vrill 
acquit  defendant  and  say  by  your  verdict 
'Not  guilty.'  You  are  inatmcted,  however, 
that  the  state  is  not  bound  to  prove  the  fal- 
alty  of  such  declarations  by  direct  and  posi- 
tive evidence,  but  may  prove  the  same  by 
any  evidence  ttut  may  be  sufficient  to  satisfy 
yon  of  the  falsity  of  the  same."  We  held  In 
Oavaneaa  v.  Stete  (Tex.  Gr.  App.)  T4  8.  W. 
906.  that  a  similar  charge  was  upon  the 
weUcht  of  the  evidence,  though  favorable  to 
appellant.  And,  being  fiivmble  to  appellant 
he  cannot  complain  of  it  and  so  tbere  te  not 
such  error  therein  aa  authorizes  the  reversal 
of  the  case. 

The  evidence  sm>ports  the  verdict  of  the 
Jury,  and  the  judgment  is  affirmed. 

HENDEBSON,  J.  (dissentins).  I  do  not 
agree  to  tiie  views  expressed  by  a  majority 
of  the  court  with  reference  to  the  testimony 
of  Dollle  AndrewB^  the  alleged  accompUce. 
It  Is  held  in  the  i^inlmi  that  the  charee  was 
sufficient  and  it  was  not  necessary  to  ve 
the  requested  chaises  on  the  subject  The 
charge  given  and  those  refused  are  set  out 
in  the  opinion,  and  it  is  not  necessary  hoe 
to  reiterate  them.  If  we  recur  to  her  atti- 
tude in  the  case,  she  was  Jointly  Indicted 
wltb  anwllant  for  the  same  offense.  The  In- 
dictment was  evidently  dismissed  against  ber 
In  order  ttiat  she  might  become  a  witness, 
though  tfam  is  no  testimony  as  to  any  agree- 
ment on  her  xiart  to  testify  because  of  the 
dismissal.  In  her  tesUmony  she  relates  tbat 
appellant  asked  her  at  tlie  cow  pen  tor  per- 
mission to  go  to  her  bed  that  night  and  die 
told  him  no.  He  told  ber  he  was  cranlDg 
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anyway,  and  abe  replied  tbat  he  ■bould  not. 
She  states  she  does  not  know  when  he  en- 
tered her  room  that  night,  but  when  abe 
woke  np  be  was  on  top  of  ber';  that,  al- 
though her  mother  was  In  the  next  room, 
she  did  not  cry  ont,  and  did  nothing  In  resist- 
ance of  bis  act  of  carnal  Intercotme,  but 
pasalTely  submitted  thereto.  She  explains 
this  by  stating  she  was  frightened.  She 
further  teatlfled  that  the  act  of  copulation 
was  without  her  consent;  that  she  told  no 
one  of  tt,  and  only  admitted  It  In  October 
afterwards,  when  she  was  found  to  be  preg- 
nant Her  testimony,  In  my  opinion,  made 
her  an  accomplice,  and  the  court  should  have 
BO  Instructed.  See  Sessions  t.  State,  87  Tex. 
Or.  R.  B8,  38  8.  W.  606.  Bat  Instead  the 
court  told  the  Jury,  If  she  volmitarlly,  and 
with  the  same  Intent  which  actuated  appel- 
lant, copulated  with  him,  she  would  be  an 
accomplice,  or  if  she  directly  or  Indirectly 
consented  to  the  carnal  Intercourse  she  would 
be  an  accomplice.  Now,  she  testified  as  to 
bar  want  of  consent,  and  under  the  charge 
the  Jury  might  believe  tbat  relieved  ber  from 
being  an  accomplice.  In  the  Tlew  I  take  of 
this  question,  before  the  wltneas  DoHle  An- 
drews could  escape  the  onus  of  being  an  ac- 
complice she  must  have  done  something  more 
than  this  record  Indicates.  It  waa  Incum- 
bent on  her  to  make  some  sort  of  resistance 
to  the  act  of  copulation.  Merely  remaining 
passlTc  during  the  operation  would  not  he 
enough.  Appellant  Is  not  shown  to  bavo 
made  ai^  threats  or  used  any  coercion  which 
mlgbt  fnmlsb  a  ground  for  ber  silence  and 
submission.  Indeed,  I  do  not  beUeve  tbat 
any  one  can  read  tbls  record  without  coming 
to  the  conclusion  tbat  she  waa  consenting 
to  what  was  done,  and  this  Issne  as  to  her 
being  an  accomplice  should  bare  been  fully 
and  fairly  submitted  to  the  Jury.  One  of 
the  requested  charges  was  directly  upon  the 
issne  omitted  by  the  court's  charge,  as  It  In- 
structed the  }nry,  In  order  to  constltnte  ivos- 
ecntrlx  an  accomplice,  It  was  not  necessary 
tbat  the  evidence  should  Bbow  tiiat  she  toI- 
untarily,  and  with  the  same  Intent  which 
actuated  defendant,  united  in  the  act  of  car- 
nal Interconrse  with  him,  but.  If  she  submit- 
ted to  It  without  objection  or  resistance  on 
ber  part,  tbat  abe  would  be  an  accomplice. 
And  this  Is  further  amplified  by  the  other 
requested  charge,  which  suggested  that,  If 
she  made  no  objection  or  reBistance  to  the 
alleged  Incestuous  intercourse,  when  sncb 
act  of  resistance  or  objection  would  bave 
prevented  the  act,  in  such  case  she  would 
be  an  accomplice.  I  believe  these  charges 
should  have  been  given,  more  especially  at* 
the  evidence  of  corroboration  Is  by  no  means 
strong;  and  under  the  charge  as  given,  with- 
out further  explanation  as  to  what  the  court 
meant  by  consent  directly  or  Indirectly  given, 
the  Jury  would  very  likely  conflude  that 
said  witness  was  not  an  accomplice,  and  so 
coBTlct  appellant  on  ber  uncorroborated  tes* 


tlmony.  Accwdingly*  I  believe  the  court  err 
ed  in  not  giving,  tbe  requested  Instruction. 

On  Rehearing. 

(Dec.  9,  1903.) 

DAVIDSON,  P.  J.  The  judgment  was  af- 
firmed at  tbe  reomt  Anstin  term,  the  writer 
concurring  with  Judge  BROOKS,  who  render- 
ed the  original  opinion;  Judge  HENDERSON 
dissenting.  The  motion  for  rehearing  was 
filed  and  beard  upon  oral  and  written  argu- 
ment After  a  more  careful  review  of  the 
record,  tbe  writer  believes  the  original  opin- 
ion Is  Incoxrect;  and  tbat  the  Judgment  should 
have  been  reversed  because  of  the  Inauffl- 
dency  of  the  evidence  to  Justify  the  con- 
viction. Tbe  girl  witb  whom  the  incestuous 
Intercourse  is  charged  to  have  occurred,  un- 
der tbe  evidence  was  clearly  an  accomplice, 
and,  after  a  careful  review  of  the  testimony, 
we  fall  to  find  evidence  corroborating  ber 
statement  The  reporter  will  Insert  the  evi- 
dence bearing  npon  this  phase  ot  tbe  case. 
Tbe  requested  charges  should  have  been  giv- 
en.  The  motion  for  rehearing  Is  granted,  and 
the  Judgment  is  now  reversed,  and  tiie  cause 
remanded. 

BROOKS,  J.,  dissents. 


GARNER  v.  erTATB. ' 
(Oonrt  of  Criminal  Ai^eals  ot  Texas.   De&  9* 

1903.) 

HOUICIDB— DBQREES-OAUSB  OF  DBATH— FRS- 
VIOUS  DISOASB-UANSLAUOHTBIU-ADBQUATB 
CAU8B-SBLF-DBFBNSB— INSTRUCTIONS. 

1.  Where,  In  a  prosecotlon  for  homicide,  de- 
fmdant  daimed  that  prior  to  the  shooting  de- 
ceased was  afflicted  with  an  iocurable  disease, 
which  eaosed  his  death,  and  tbat  the  operatloo 
on  his  arm  and  tbe  administration  of  an  anEea- 
thetic,  which  waa  the  result  of  defendant's 
shooting  deceased,  had  no  effect  In  hastening 
his  death,  it  was  the. duty  of  the  oonrt  to  spe- 
cifically charge  the  law  as  applied  to  snch 
theory  <tf  the  case. 

2.  whore,  In  a  prosecatiw  for  homldd^ 
there  was  no  evidence  that  any  bloodshed  oc- 
curred or  that  any  blood  was  drawn  by  meani 
of  an  assault  on  defendant  by  the  deceased, 
and  several  ^witnesses  testified  tiiat  deceas- 
ed struck  defendant  before  the  latter  fired  at 
deceased,  an  Instruction  on  manslaughter  that 
an  assault  and  battery  by  deceased  caoslng 
pain  "and"  bloodshed  constituted  adequate 
cause  was  error. 

3.  Where,  In  a  prosecution  for  homicide,  the 
testimony  of  all  defendant's  witnesses  waa  to 
the  effect  that  an  assault  was  being  made  on 
defendant  by  deceased  and  one  or  two  otbOT 
persons,  bat  tbe  state's  testimony  tended 
strongly  to  show  that  only  deceased  was  en- 
KHfced  In  an  assault  on  defendant  at  the  time 
defendant  fired  at  deceased,  an  instruction 
that,  before  defendant  would  be  authorised  to 
defend  himself,  he  mast  believe  tha.t  deceased 
or  another  or  others  were  engaged  in  the  as- 
sault on  him,  was  insufflcient,  since  It  denied 
defendant  the  benefit  of  self-defense  lH  the 
Jury  believed  that  only  deceased  was  makfnfc 
the  assault  at  the  time  the  shot  was  fired. 

4.  Where,  at  the  time  of  the  difBculty,  the 
parties  were  strangers  to  each  other,  and  no 
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fonner  pndire  existed  between  tbem,  the  kill- 
lug  arising  on  the  spur  of  the  momentt  defend- 
ant coald  not  be  guilty  of  murder  In  the  flrat 
degree  in  killing  deceased. 

Anieal  from  District  Oourt,  GalTeston 
Oonnty;  J.  K.  P.  OUlaaptei  Jndg& 

Peter  Gamer  was  convicted  of  murder  In 
the  first  degree,  and  be  appeals.  Berersed. 

See  78  S.  W.  18. 

Marsene  Johnson  and  Aubrey  Puller,  for 
appellant  Howard  Martin,  Asst  Atty.  Gen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  first  degfet^,  and  bis 
pnnishment  aasessed  at  death;  hence  tbis  ap- 
peal. 

Thia  Is  the  second  appeal,  appetlant  having 
been  convicted  In  the  lower  court  once  be- 
fore, and  the  case  reversed.  73  S.  W.  18, 
7  Tex.  Ct  Rep.  403.  The  facts  appearing 
in  this  record  are  substantially  the  same  as 
on  the  former  appeal. 

Appellant  excepted  to  the  charge  of  the 
court  as  to  hla  responslbnity  for  the  homi- 
cide, and  he  requested  a  special  Instruction 
on  this  subject.  We  have  examined  the 
court's  charge  on  tbis  subject,  and  the  gen- 
eral principles  announced  appear  to  be  In 
harmony  with  the  decisions  of  this  court 
Powell  V.  State,  13  Tex.  App.  244;  Hart  v. 
State,  15  Tex.  App.  202.  49  Am.  Rep.  188; 
Morgan  v.  State,  16  Tex.  App.  593;  Franklin 
V.  State,  41  Tex.  Cr.  B.  21.  51  S.  W.  951. 
However,  In  view  of  another  trial,  the  court 
should  give  a  charge  more  directly  applying 
the  law  on  this  subject  to  the  facts  of  the 
case.  The  theory  of  the  state  was  that  al- 
though the  proof  showed  deceased  was  suf- 
fering from  acute  nephritis,  an  acnte  form 
of  Bright's  disease,  the  operation  on  his  arm 
and  extracting  the  bone,  together  with  the 
administration  of  an  ansesthetlc,  while  the 
operation  was  performed,  had  the  effect  of 
hastening  the  death  of  deceased.  Appel- 
lant's theory,  was  that  deceased  did  not  die, 
nor  was  his  death  hastened,  on  account  of 
the  wound  or  on  account  of  the  operation  and 
administration  of  the  ansesthetlc,  hut  he  died 
solely  on  account  of  the  disease  with  which 
he  was  afflicted  before  and  at  the  time  be 
was  shot  So  that  the  court  should  have  in- 
structed the  jury  directly  upon  these  two 
theories;  that  Is,  If  the  death  of  deceased 
was  hastened  on  account  of  the  .wound  in- 
flicted, or  on  account  of  the  operation,  or  on 
account  of  the  ansesthetlc  administered,  or 
because  of  one  or  all  of  these,  appellant 
would  be  responsible  for  the  homicide  unless 
the  Jury  should  believe  that  the  death  was 
attributable  to  manifest  neglect  etc.,  of  the 
physicians  or  attendants  of  deceased.  On 
the  other  band.  If  the  Jury  believed  that  the 
death  of  deceased  was  not  hastened  by  the 
wound,  or  by  the  operation,  or  by  the  ad- 
ministration of  the  anaesthetic,  one  or  all  of 
these,  and  appellant  died  alone  on  account 
of  the  disease  with  which  he  was  afflicted 


at  the  time  he  was  shot,  then  appellant  would 
not  he  re^nslble  for  the  homicide  or  if  de- 
ceased died  from  manifest  neglect  of  hia  at- 
tendants, etc.,  appellant  would  not  be  re- 
sponsible for  his  death. 

On  the  fonner  appeal  the  case  was  main- 
ly reversed  on  account  of  the  failure  of  the 
conrt  below  to  charge  on  manslaughter,  the 
court  observing,  after  recounting  some  of  the 
testimony,  as  follows:  "We  have  stated 
enough  of  the  evidence  to  make  it  api>areot 
that  manslaughter  was  decidedly  an  issne  in 
this  case."  As  stated  hetore,  tbe  facta  here 
connected  with  the  homicide  are  sabstantlal- 
ly  the  same  as  on  the  former  trial.  How- 
ever, the  court  here  did  charge  on  man- 
slaughter, but  he  left  appellant  In  a  worsf^ 
condition  than  if  the  court  had  not  attempted 
to  give  him  the  benefit  of  such  a  charge. 
In  defining  manslaughter  the  court  correctly 
told  the  Jury  that  an  assault  and  battery 
hy  deceased  causing  pain  or  bloodshed  la 
deemed  adequate  cause;  but  subsequently, 
In  applying  the  law  to  tbe  facts,  the  learned 
judge  coupled  these  two  causes  by  the  con- 
junction "and,"  and  required  tbe  Jory  to  t>e- 
lieve  that  both  pain  and  bloodshed  most  con- 
cur on  account  of  the  assault  before  appel- 
lant conid  claim  the  benefit  of  adequate 
cause  so  as  to  reduce  the  homicide  to  the 
grade  of  manslaughter.  Perhaps,  If  there 
was  no  controversy  that  deceased,  by  bis  as- 
sault on  appellant  Infiicted  both  pain  and 
bloodshed,  the  charge  might  be  without  er- 
ror; stll]  it  would  be  the  better  practice  to 
afford  appellant  both  or  either  of  said  causes. 
But  an  examination  of  tbe  record  here  falls 
to  disclose  that  any  bloodshed  occurred,  or 
that  any  blood  was  drawn  from  appellant 
by  means  of  the  assault  We  believe  nearly 
all  of  tbe  eyewitnesses  agree  In  tbe  state- 
ment that  deceased  made  an  assault  on  ap- 
pellant and  struck  him  before  appellant  fired 
any  shot  For  the  conrt  to  tell  tbe  jury,  un- 
der such  circumstances,  that  both  pain  and 
bloodshed'  must  conciu:,  was  equivalent  to 
telling  the  Jury  that  there  was  no  manslaugh- 
ter in  the  case.  Inasmuch  as  no  witness  had 
stated  that  any  blood  was  drawn  from  ap- 
pellant Hardy  v.  State  (Tex.  Or.  App.)  37 
S.  W.  787;  and  for  other  atithorltles  see 
White's  Ann.  Pen.  Code,  i  1202. 

Appellant  also  complains  of  tbe  court's 
charge  on  self-defense;  Inslstiiix  that  the 
court  charged  but  one  theory  of  the  case  of 
self-defense— that  is,  before  appellant  wonid 
be  authorised  to  defend  himself,  be  must 
believe  that  deceased  or  another  or  others 
were  engaged  In  the  assault  on  him— whereas 
he  contends  that  there  Is  a  phase  of  the  case 
presented  by  the  state's  witnesses  to  the  ef- 
fect that  only  deceased  was  assaulting  appel- 
lant at  the  time  the  shot  was  fired.  We 
have  examined  the  courts  charge  on  this 
subject  and  we  believe  the  effect  of  It  was 
to  deny  appellant  the  benefit  of  a  charge  of 
self-defense  if  the  Ju7  believed  that  only 
the  deceased  was  making  the  assault  on  him 
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at  the  time  tbe  shot  was  fired,  Inasmncb  as 
the  only  charge  given  by  the  court  on  this 
subject  authorized  him  to  defend  against  an 
assault  made  by  deceased  and  anothw  or 
others,  and  nowhere  Is  there  any  charge  giv- 
en by  the  comt  autborlcing  appellant  to  de- 
fend against  an  assault  made  on  him  by  de- 
ceased alone.  All  tbe  testimony  by  app^- 
lanf  8  witnesses  Is  to  show  an  assault  being 
mnde  on  him  by  deceased  and  one  or  two 
other  persons,  but  the  effect  of  the  testimony 
on  the  part  of  the  state  tended  strongly  to 
show  that  only  deceased  was  engaged  in  the 
assault  on  ap[>ellant  at  the  time  tbe  shot 
was  fired.  The  Jury  might  have  believed 
from  this  presentation  of  the  case  that  ap- 
pellant would  have  no  right  to  defend  him- 
self and  Are  the  shot  If  only  deceased  was 
engaged  In  the  assault  on  him.  It  occurs 
to  us  that  the  charge  Is  subject  to  the  vice 
complained  of.  The  Jury  evidently  were  dis- 
posed to  believe  the  state's  theory  through- 
out, and  were  more  likely  to  believe  the 
state's  witnesses  on  the  matter  of  assault 
by  deceased  than  defendant's  witnesses;  con- 
sequently they  should  have  been  distinctly 
told  that.  If  deceased  was  assaultlDg  appel- 
lant at  the  time  In  such  manner  as  to  cause 
blm  to  reasonably  believe  his  life  was  in  dan- 
ger or  he  was  In  danger  of  serious  bodily 
injury,  he  had  a  right  to  shoot.  Of  course, 
the  charge  as  given  by  the  court,  predicated 
on  assault  by  deceased  and  others,  should 
also  have  been  given  in  order  that  appel- 
lant's rights  on  every  phase  of  the  case 
should  hnve  been  amply  protected. 

Appellant  strongly  urges  that  the  evidence 
here  does  not  sustain  tbe  conviction,  and  he 
asks  for  an  expression  of  the  court  on  that 
subject.  On  tbe  former  trial  we  said  that 
the  issue  of  manslaughter  was  decidedly  an 
Issue  In  the  case,  and  we  say  now  that  un- 
der tbe  evidence  in  this  case  appellant  migbt 
be  guilty  of  murder  in  the  second  degree 
or  manslaughter.  The  parties  were  stran- 
gers to  each  other:  consequently  no  former 
grudge  existed  between  them.  The  evidence 
all  shows  it  was  a  casual  difficulty,  arising 
.  on  the  spur  of  the  moment,  and  we  do  not 
believe  the  record  before  us  dlscloBes  a  case 
of  murder  In  the  first  degree. 

For  tbe  errors  discussed,  tbe  Judgment  It 
reversed,  and  the  cause  remanded. 


GOODS  V.  8TATB. 
(Court  of  Criminal  Appeals  of  Texas.  Dec  16^ 

1903.) 

AOaRAVATBD  ASSAULT—COR  RBOTIOM  OF 
CHILD  BY  PARENT. 

1.  A  father  directed  his  dauRhter  to  take  a 
child  he  had  In  his  arms,  and,  on  her  sayinj?  she 
would  do  8o  directly,  he  got  up,  and  she  ran 
away,  he  cbnsing  her,  and,  on  cntching  her, 
caught  her  by  tbe  sleeve  and  tore  it,  or  slap- 
her,  and  took  her  by  the  hair  and  led 
awaj.  Hdd,  that  h»  was  not  guilty  d  an 


aegravated  assault ;  the  statute  accepting 
therefrom  correction  of  a  child  by  f  parent* 
moderately  done. 

Appeal  from  District  Court,  Jasper  County: 
W.  P.  Nicks,  Judge. 

G.  D.  Ooode  appeals  from  a  conviction. 
Reversed. 

Howard  Martin,  Aast  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  aggravated  assault  upon  his  daugh- 
ter, a  17  year  old  girl.  The  evidence  dis- 
closes he  bad  in  his  arms  a  little  child,  and 
requested  or  ordered  his  daughter  to  take 
the  child.  She  replied  that  she  would  do 
so  directly.  Apiiellant  got  up,  the  girl  broke 
to  run,  and  he  chased  her  to  a  residence  some 
200  yards  away.  Mrs.  Dalley,  the  owner  of 
tbe  residence^  testified  that  when  he  came  in 
the  bouse  he  caught  her  by  the  sleeve  and 
tore  it,  while  the  girl  testified  that  he  slapped 
her,  took  her  by  the  hair,  and  led  her  off 
tbe  gallery.  These  are  the  facta  oiwn  which 
tbe  conviction  was  obtained.  The  statute 
provides  that  correction  by  tbe  parent  of  the 
child  Is  not  a  violation  of  tbe  law,  if  mod- 
erately done.  There  is  nothing  In  tbe  testi- 
mony which  shows  that  tbe  parent  had  ex- 
ceeded the  bounds  of  moderation,  and  there- 
fore we  are  of  opinion  the  evidence  la  not 
sufficient  to  Justify  the  conviction. 

The  Judgment  la  reversed,  and  the  caose 
remanded. 


WATKINS  V,  STATE. 

(Cout  of  Criminal  Appeala  of  Texas.  Dee.  16w 
190S.) 

INTOXIOATmO  UQUORS— CRIMINAL  PROSECU- 
TION—APPEAL. 

1.  Where  tbe  statement  of  facts  fails  to  dis- 
close that  local  option  was  In  force  at  the  ti^e 
and  place  where  the  offense  is  alleged  to  have 
occurred,  the  conviction  will  be  reversetl. 

Appeal  from  Walker  County  Court;  Jno. 
C.  Williams,  Judge. 

Sam  Watklns  appeals  from  a  conviction. 
Reversed. 

Hutcheson,  Campbell  ft  Hutcheson,  for  ap- 
pellant Howard  Martin,  Asst  Atty.  Gen., 
for  tbe  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law.  We 
have  examined  the  statement  of  facts,  and 
tbe  same  falls  to  disclose  that  local  option 
was  in  force  at  the  time  and  place  where 
the  offense  Is  alleged  to  have  occurred.  This 
is  necessary.  Lively  t.  State,  72  g.  w.  393, 
7  Tex.  Ct  Rep.  189. 

Tbe  Judgment  is  accordingly  reversed,  and 
tbe  cause  remanded. 

TL  Bm  lAtoiloatlBS  Uauor^  voL  a,  Ouit.  His. 
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•  TOMPKINS  T.  STATE. 
<Coiut  ot  Crimitial  Appeals  of  Texas.  Dec.  IG, 
1903.) 

CRIMINAL  LAW— COHPLAINT— BSUEF. 
1.  A  complaint  on  which  an  inf onnation  is 
based  is  insQfficieDt,  it  stating  merely  that 
complainant  has  good  reason  to  beliere,  but  not 
that  he  belieres. 

Appeal         Gherokee  Ootmty  Oonrt;  Jaa. 
P.  Gibson,  Judge. 
John  Tompkins  i^pealB  from  a  Gonviction. 

Reversed. 

Shook  &  Robinson,  for  appellant  Howard 
Martin,  Asst.  Atty.  Oeu..  for  the  State. 

HENDBR80N,  J.  Appellant  was  conrlc^ 
ed  of  Tiolatliig  tbe  local  option  law,  and 

appeals. 

It  is  only  necessary  to  consider  one  ques- 
tion; that  is,  the  validity  of  the  complalut 
on  which  the  Information  Is  based.  The 
complaint  charges  as  follows:  "I,  Cbas.  R. 
Ouinn,  do  solemnly  swear  that  I  have  good 
reason  to  believe  that,"  etc.  This  Is  exactly 
like  Smith  v.  State,  76  S.  W.  436,  8  Tex.  Ct 
Rep.  340.  In  that  case  we  held,  under  a 
similar  allegation,  that  the  complaint  was  de- 
fective, in  that  it  failed  to  cliarge  further 
that  appellant  did  believe,  etc.  Though  this 
matter  was  presented  in  the  court  below, 
the  objection  was  overruled.  It  should  have 
been  sustained.  Accordingly  we  hold  the 
complaint  defective,  and  the  InformatlfHi  bas- 
ed thereon  must  fall  with  It 

The  Judgment  is  reversed,  and  the  pioaeca- 
tion  ordered  dismissed. 


irORD  T.  STATE. 

<Oourt  of  CiimiDBl  Appeals  of  Texas.  Dec.  18, 

1908.) 

LOCAL  OPTION— SALB-CONTINVANCB-ABSBNT 
WITNESS- APPLICATION. 

1.  A  sale  of  liqnor  for  checks  of  a  company, 
redeemable  at  Its  store  in  goods,  will  sustain  a 
coQTlction  of  violation  of  the  local  option  law. 

2.  There  is  not  diligence  entitling  defendant 
to  a  continuance  for  absence  of  a  witness  where 
he  does  not  have  process  Issued  tox  him  till 
three  days  before  tb»  trial,  five  months  after 
return  of  the  Indictment. 

8.  The  statements  of  defendant,  Indicted  for 
selling  in  violation  of  the  local  option  law,  on 
application  for  continuance  for  absence  of  a 
mtnesB,  that  he  expects  to  prove  by  the  wit- 
ness that  he  was  living  with  defendant  at  the 
time  of  the  offense,  and  Intimately  connected 
with  his  business  and  actions,  and  during  the 
time  he  lived  with  him  and  at  the  time  char- 
ged he  never  sold,  nor  during  said  time  was  he 
Interested  in  tbe  sale  of,  intoxicating  liquor, 
are  too  generat 

Appeal  from  District  Court;  Jasper  Coun- 
ty; W.  P.  Nicks,  Judge. 

Wallis  Ford  appeals  from  a  conviction. 
Afttrmed. 

Howard  Martin,  Asst  Atty.  Gen.,  tox  tbe 
State. 
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DAVIDSON,  P.  J.  Ai^ellant  was  convict- 
ed of  violating  tile  local  option  law.  The 
facts  show  he  sold  several  bottles  of  whisky 
to  the  alleged  purchaser,  and  took  In  pay 
therefor  checks  of  the  Klrby  Lumber  Com- 
pany. These  checks  are  shown  to  t>e  re- 
deemable at  tbe  c<Hnpany*8  store  In  goods, 
but  money  conld  not  be  gotten  for  them  with- 
out discounting.  Appellant  contended,  and 
asked  the  court  to  so  charge,  that,  in  order 
to  constitute  a  sale  on  this  sort  of  transac- 
tion, it  must  be  founded  on  a  money  consid- 
eration, by  which  the  property  Is  transferred 
from  the  seller  to  the  buyer.  This  conten- 
tion Is  without  merit. 

Appellant  moved  for  a  continuance  for  the 
testimony  of  Davis,  who  resided  in  Hardin 
county.  His  process  was  Issued  on  Octolier 
12,  1903,  and  sent  to  Hardin  county,  where 
It  was  not  executed  because  the  witness  could 
not  be  found.  This  was  not  diligence.  The 
Indictment  was  returned  on  May  2etb,  and 
appellant  tried  on  October  21,  1903.  No  pro- 
cess, so  far  as  this  application  shows,  was 
called  for  until  October  12th,  months  after 
tbe  retnm  of  the  Indictment,  and  only  a  few 
days  before  the  trial.  He  ezi>ected  to  prove 
by  this  witness  that  he  was  living  with  de- 
fendant at  the  time  of  this  offense,  and 
Intimately  connected  with  his  business  and 
actions,  and  during  tbe  time  he  lived  with 
him  and  at  the  time  alleged  in  tbe  Indict- 
ment be  never  sold,  nor  during  said  time 
was  he  interested  In  tbe  sale  of,  Intoxicating 
liquor.  ,  These  statements  are  entirely  too 
general. 

These  are  the  two  questions  aiged  for  re- 
versal. There  is  no  merit  tn  either.  Tba 
Judgment  Is  affirmed. 


UILLIDB  T.  STATB. 
(Oonrt  of  Oifanlnal  Appeals  at  TenSL  Dee.  16^ 

1908.) 

BUROLABT-mmOTiaNT-SVIDKHOB-nH- 
■RAL  VSRDICT. 

1.  An  indictment  may,  to  meet  antidpated 

Eroof,  charge  the  burglary  In  one  count  as  night 
urglnry,  and  in  another  coant  as  day  bnt^Iary. 

2.  'Where  the  Indictment  chances  day  bur- 
glary in  one  count,  and  night  burglary  in  aa- 
other  count,  and  the  evidence  Jusnfiea  finding 
day  burglary,  the  general  verdict  wUl  be  im- 
puted to  the  count  diarging  it. 

8.  A  conviction  of  day  onrglary  Is  jostified 
by  testimony  of  the  owner  that  on  leaving  he 
locked  the  doors  and  pulled  down  the  windows, 
and  that  on  retnming  In  the  evening  he  found 
the  lock  had  been  broken  by  pulling  out  the 
staple,  evidence  that  defendant  was  seen  with 
the  stolen  goods,  and  his  admission  that  he  en- 
tered the  house  and  took  the  goods,  though  he 
claimed  he  entered  by  an  open  side  dow. 

Appeal  from  District  Court,  Ft  Bend 
County;  Wells  ThompSMi,  Judge. 

Will  Hlller  appeals  from  a  conviction.  Af- 
firmed. 

T.  B.  Mitchell,  for  appellant  Howard 
Martin.  Asst  Atty.  Gen.,  for  tbe  State. 
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DAVIDSON.  P.  J.  This  IB  a  (xmTictiOn  Btr 
barglary.  The  tndtctment  cont&Ina  two 
counts,  charging  night  and  day  burglary. 
Botb  were  anbmltted  in  the  charge.  A  gen- 
eral verdict  was  returned.  Motion  In  arrest 
waa  properly  oTermled.  It  Is  pn^er  plead- 
ing to  charge  the  offense  In  different  counts 
to  meet  anticipated  proof.  The  evidence  Ju^ 
tlfled  finding  day  burglary,  and  the  verdict 
will  be  imputed  to  the  count  alleging  that 
chatacter  of  burglary. 

It  was  contended  on  new  trial  that  the 
evidence  did  not  sustain  the  conviction.  The 
state  proved  by  the  alleged  owner  that  on 
leaving  he  locked  tbe  doors  and  pulled  down 
the  windows  of  his  house.  Retornlng  dur- 
ing the  evening,  he  found  "the  lock  had  been 
broken  by  pulling  out  the  staple."  His  goods 
bad  been  taken.  Appellant  bad  been  eeen 
with  tbe  stolen  goods,  and  on  tbe  trial  ad- 
mitted entering  tbe  house  and  taking  the 
goods.  He  claimed,  however,  a  side  door 
was  open,  and  he  entered  there.  The  charge 
of  the  court  Is  criticised  here  for  the  first 
time,  and  will  not  be  considered.  Johnson 
V.  State,  42  Tex.  Or.  R.  87,  58  S.  W.  60.  51 
L.  R.  A.  272:  Id.,  42  Tex.  Cr.  R,  103,  58  S. 
W.  09.  There  is  no  merit  In  tbe  criticism 
anyway. 

The  judgment  Is  affirmed 


SMITH  V.  STATE. 
<Com-t  of  Criminal  Appeals  of  Texas.   Dec.  IS, 
1903.) 

CRIMINAL  LAW— INTOXICATING  LIQUORS— LO- 
CAL OPTION  —  "WITNESS  —  REPUTATION  FOR 
■VIOLATINO  LAW— ACCOM PUCB. 

1.  Defendant  in  a  prosecution  for  violating 
the  local  option  law  cannot  prove  that  a  witness 
for  the  state  has  the  reputation  ot  violating  the 

local  option  law. 

2.  The  prosecuting  witness  in  a  prosecution 
for  Tiolating  the  local  option  law  cannot,  un- 
der the  statute,  be  considered  an  accomplice. 

Appeal  from  Oherokee  County  Ckiurt; 
James  P.  Gibson,  Judge. 

John  Smith  wtm  convicted  of  violating  the 
local  option  law,  and  ajveala.  Reversed. 

Shook  &  Robinson,  for  ai^lant  How* 
nrd  Martin,  Asst  Atty.  Oen.*  for  the  State 

BIIOOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $50,  and  30 
days'  confinement  In  Jail. 

Appellant  complains  of  the  following  por- 
tion of  the  court's  charge:  "A  witness  may  be 
impeached  by  proving  his  general  reputation 
for  truth  and  veracity  In  the  community  In 
which  be  lives  to  be  bad,  and,  if  you  find 
such  has  been  done  In  this  case,  then  you 
are  not  bound  to  disbelieve  tbe  testimony  of 
such  witness  on  that  account;  but  the  tes- 
timony of  such  witness  Is  still  before  you, 
to  be  given  by  yon  such  weight  and  credit 

T 1.  8m  Crimbial  Lav,  veL  U,  QmU  DIs.  S  Un. 
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aa  yon  ttilnk  It  entitled  to;  and,  tf  tbeM  Is 
a  conflict  in  tbe  evidence,  you  should  reom- 
dle  such  conflict.  If  yon  can,  but,^  If  not, 
then  yon  should  decide  which  of  the  testi- 
mony Is  entitled  to  the  greater  credibility." 
The  state  concedes  that  this  charge  Is  er^ 
roneous.  It  Is  deariy  so  under  Crockett  v. 
State,  40  Tex.  Or.  R.  ITS,  48  S.  W.  392; 
Poyner  v.  State,  40  Tex.  Cr.  R.  640,  61  8.  W. 
876.  In  tbe  latter  case  we  held  it  was  not 
necessary  for  the  court  to  give  any  chaty^ 
on  this  question  at  all. 

Tbe  court  did  not  err  In  refusing  to  per 
mlt  appellant  to  prove  by  witnesses  Lattl- 
more  and  Crouch  that  state's  witness  Tom 
Fry  bad  the  r^utatlon  of  violating  the  local 
option  law  In  Jacksonville.  It  is  proper  to 
permit  defendant  or  tbe  state  to  prove  the 
general  reputation  of  a  witness  for  truth  and 
v^dty,  hot  we  know  of  no  law  authorizing 
proof  of  the  fact  that  defendant  bad  the 
general  reputation  of  violating  the  local  oi»- 
tlon  law. 

Appellant  insists  that  the  court  erred  In 
lefuslBg  special  charges  to  the  efTect  that 
proseci^Ing  witness  was  an  accomplice.  Tbe 
statute  says  that  the  purchaser  of  the  whisky 
Is  not  an  accomplice^  and  the  court  did  not 
err  in  so  holding. 

For 'the  error  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


THOMAS  V.  BTATBL 
(Court  of  Criminal  Appeals  of  Texas.  Dee.  It, 
1908.) 

INDICTMENT— INC0N8ISTBNCT  OF  COUNT 8— AR- 
REST OF  JDDOMBNT— INCOMPHTaNCT 
OF  GRAND  JUROR. 

1.  Judgment  will  not  be  arrested  because  the 
two  counts  of  an  Indictment  are  iDConsistent, 
where  the  state  elected  on  the  trial  to  rely  on 
one,  and  tbe  other  was  not  submitted  to  the 
jury. 

2.  That  one  of  the  grand  jurors  who  found  an 
indictment  was  incompetent  because  he  had 
not  paid  his  poll  tax  is  not  a  ground  for  ar^ 
resting  Judgment  on  the  Indictment. 

Appeal  from  District  Ooor^  Rowle  Coun- 
ty; P.  A.  Turner,  Judge. 

John  nwmas  was  convlcteA  of  mlwgHng 
strychnine  witb  a  liquid  containing  lemon 
Juice  and  sugar,  to  Injure  and  kill  Martlia 
Washington,  and  appeals.  Affirmed. 

Howard  Martin,  Asst  Atty.  Oen.,  fw  the 

State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
by  Indictment  In  two  counts:  First,  assault 
with  Intent  to  murder;  and,  second,  unlaw- 
fully mingling  and  causing  to  be  mingled 
with  certain  liquid,  containing  lemon  Juice 
and  sugar,  a  noxious  substance  or  potion, 
known  as  strychnine,  with  the  Intent  to  in- 
jure and  kill  Martha  Washington.  Motion 
In  arrest  of  Judgment  was  urged  because  of 
the  two  counts  being  Inconsistent   It  is  not 
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necessary  to  dlsctuts  that  question,  as  the 
state  elected  upon  the  trial  to  rely  upon  the 
second  count— the  first  was  not  submitted  to 
the  Jury. 

That  portion  of  tbe  motion  In  regard  to 
one  of  the  gmnd  Jurors  being  Incompetent 
because  he  had  not  paid  bis  poll  tax  has  no 
merit  This  does  not  constitute  a  reason  for 
arresting  the  judgment  Hudson's  Case,  40 
Tex.  12;  Woocla  v.  State,  26  Tex.  Civ.  App. 
400,  10  S.  W.  108.  The  fact  that  the  Juror 
-was  subject  to  challenge  because  he  had  not 
paid  his  poll  tax  does  not  constitute  cause 
for  setting  aside  the  Indictment  This  Is 
well  settled  by  the  decisions.  Those  authori- 
ties which  render  tbe  Indictment  void  be- 
cause more  or  less  than  12  grand  Jurors  were 
impaneled  have  no  application  In  this  char- 
acter of  case.  Twelve  Jurors  wete  lOipanel- 
ed,  against  one  of  whom  existed  a  cause  for 
challenge.  Causes  for  challenge  should  be 
exercised  at  time  of  Impaneling  the  grand 
Jory,  and  cannot  be  used  in  arrest  of  judg- 
ment or  to  set  aside  indictment. 

The  Judgment  is  affirmed. 


McDANIEL  T.  STATB. 
^Cmat  9t  Criminal  Appeals  of  Texas.  Dml  16. 

1903.) 

HOMICIDE— MISCONDUCT  OP  J0RT— RECEPTION 
OF  ADDITIONAL  EVIDENCE  —  APPEAL  —  ER- 
RORS REVIEWABLE  —  ABSBNCS  OF  STATE- 
MENT OF  FACTS. 

1.  On  appeal  from  a  conviction  of  homicide, 
contentions  that  the  verdict  was  contrai?  to  the 
law  and  evidence,  that  the  court  erred  in  not 
charging  on  the  law  of  principals  and  on  the 
law  of  aeaault,  and  errea  in  the  charge  given 
on  self-defense,  cannot  be  reviewed,  in  the  ab- 
sence of  a  statement  of  facts. 

Q.  In  a  proseCQtion  for  homicide,  where  tbe 
jury,  before  an  agreement  had  been  reached 
on  the  punishment  to  be  indicted-  on  defendant, 
received  statements  from  one  of  their  numtier 
that  It  would  not  do  to  give  defendant  a  light 
penalty,  aa  defendant,  when  he  shoold  have 
served  oat  a  short  term,  would  not  be  as  old 
as  his  father  was  when  he  got  onL  and  to 
consider  what  his  father  had  done  (referring 
to  a  homicide  committed  by  the  father),  and 
thereupon  tbe  jurors,  who  were  in  favor  of  a 
light  penalty,  agreed  to  a  terra  of  26  years, 
the  conviction  would  be  reversed. 

Appeal  from  District  Court  Bowie  County; 
P.  A.  Turner,  Judge. 

Dave  McDanlel  was  convicted  of  murder 
in  the  second  degree,  and  appeals.  Be- 
Tersed. 

Howard  Martin,  Asat  Atty.  Gen.,  Cor  tbe 

State. 

BROOKS,  J.  Appellant  was  eoiiTicted  of 
murder  in  the  second  degree,  and  his  pun- 
ishment assessed  at  confinement  In  the  peni- 
tentiary for  a  term  of  26  years. 

There  la  no  statement  of  facts  in  the  ree* 
ord,  consequently  we  cannot  review  appel- 
lants contention  that  the  veidtct  of  tbe  Jury 
Is  contrary  to  tbe  law  and  the  evidence. 

T  L  Bee  Orlmlnal  Law,  vol.  U,  Gnt  Dtg.  |  S06B. 


.^pellant  also  Inalats  that  the  court  erred 
In  not  charging  on  the  law  of  principals  and 
on  tbe  law  of  assault  with  Intent  to  murder, 
and  complains  of  the  charge  of  self-defoise. 
But  these  matters  cannot  be  reviewed  with- 
out the  facts  before  us. 

After  the  Jury  retired  to  consider  their 
verdict  as  disclosed  by  the  affidavit  of  W. 
R.  Ross,  one  of  the  jurors,  the  follovring 
statement  was  made  in  the  jury  room:  "Be- 
fore an  agreement  had  been  reached  as  to  the 
amount  and  degree  of  punishment  to  be  in- 
flicted on  appellant  one  of  the  jurors  vol- 
unteered other  evidence,  In  this:  Some  of 
the  jurors  wanted  to  give  defendant  five 
years,  and  from  this  on  up  to  life  Imprison- 
ment snd.  In  trying  to  bring  the  Jurors  who 
were  in  favor  of  a  light  penalty  up  to  a 
higher  one,  said  jurors  stated  that  would  not 
do;  that  be  [defendant]  when  he  should  have 
served  out  said  short  term  would  not  be 
as  old  as  his  father,  N.  H.  McDanlel.  when 
he  got  out  [meaning  ont  of  the  penitentiary], 
and  to  look  wbat  be  had  done  since  be  got 
out  [meaning  the  killing  of  L.  0.  La  Bue]; 
and,  after  said  statement  was  made,  some 
of  the  jurors  who  were  In  favor  of  giving  de- 
fendant a  lower  term  than  25  years  agreed  to 
said  term  of  25  years."  There  is  nothing  in 
the  record  controverting  this  stetement  of 
the  juror  Ross.  We  take  it  that  it  is  un- 
disputed that  such  conduct  took  place  In 
the  Jury  room.  It  is  reversible  error  for 
the  Jury  to  receive  other  evidence  than  that 
Introduced  upon  the  trial  of  a  character  cal- 
culated to  increase  the  punishment  against 
defendant  Such  character  of  evidence,  as 
disclosed  by  tbe  affidavit  of  tbe  Juror,  was  in- 
troduced in  this  case,  and  used  for  the  pur- 
pose of  increasing  defendant's  punishment 
This  being  true,  we  have  no  altematlTe  but 
to  reverse  the  Judgment  Darter  v.  State,  S9 
Tex.  Gr.  R.  40,  44  S.  W.  and  autborttlea 
cited. 

The  judgment  is  accordingly  reversed,  and 
the  cause  remanded. 


JONES  V.  STATEL 
(Court  of  Criminal  Appeals  of  Texas.   Dec  16, 
1903.) 

HOMICIDE— rNSTRUCTIONS— APPLICABILITY  TO 
EVIDENCE— APPEAL—ERRORS 
REVIEWABLE. 

1.  In  the  absence  of  a  bill  <tf  exceptions,  al- 
leged  error  In  refaslDg  a  contlnnauoe  cannot 
be  reviewed  on  appeal  aom  conviction  of  homi- 
cide. 

2.  In  a  prosecution  for  homicide  it  was  not 
error  to  fail  to  charge  that  defendant  had  the 
right  to  protect  his  ^vpertv.  though  there 
might  be  some  dispute  about  his  ownersbiD,  If 
he  had  the  right  of  possesaion,  where  tnere 
was  no  dispute  as  to  the  ownership  of  tbe 
property  over  which  tbe  fight  that  led  to  de- 
ceased's death  occnrred. 

S.  In  a  prosecution  for  homicide  It  was  not  ei^ 
ror  to  fail  to  charge  on  the  law  of  drcumstan- 
tial  evidence,  where  several  ^witnesses  tea* 
tified  to  the  killing. 

ft.  Sm  CrUalnal  Lav,  voL  14,  Cut  Die  I  m.~ 
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Appeal  from  Dlitifct  Gonrt  Bnxos  Goan^; 
3.  C  Soott;  Judge. 

Mose  Jones  was  conrlcted  of  murder  In 
tlie  second  degree,  and  appeals.  Affirmed. 

Sam  B.  Henderson,  for  appellant.  How- 
ard Martin,  Asst  Att7.  GoL,  for  tba  8tat& 

BROOKS,  J.  Appellant  traa  convicted  of 
murder  In  tbe  second  degree,  and  his  punlab- 
ment  assessed  at  confinement  In  tbe  penlten- 
tlar7  for  a  term  of  12  years. 

There  Is  no  bill  of  exceptions  in  the  rec- 
ord. In  motion  fw  new  trial,  ivpellant  In- 
■iBts  that  the  court  erred  In  refusing  his 
application  for  contlntiance.  Bnt  this  Is  not 
verified  by  bill  of  exceptloua,  and  cannot  be 
reviewed. 

He  Insists  that  the  court  erred  In  Ita  charge 
In  falUng  to  tell  tbe  Jury  that  defendant  bad 
a  right  to  ivotect  his  proiwr^,  though  there 
might-  be  some  dispute  about  defendant's 
ownership,  U  he  bad  the  right  of  possession. 
Thaw  li  no  dlqpute  In  this  record  as  to  the 
ownership  of  tbe  boat  over  which  tbe  fight 
occurred  that  led  to  t2ie  death  of  deceased. 

Appellant  also  Insists  that  the  court  fail- 
ed to  show  the  Jury  that  defendant  In  the 
defense  at  his  property  was  not  required  to 
yield  In  the  least,  but  could  repel  force  vritb 
fore&  The  charge  complained  of  Is  correct, 
and  properly  presenfed  tbe  law  of  sdf-de- 
fense,  both  of  person  and  property. 

The  court  did  not  err.  as  appellant  Inststs, 
in  falling  to  charge  on  the  law  of  circum- 
stantial evidence,  since  several  eyewitnesses 
testified  to  the  kUUng. 

In  bte  motion  be  urges  "Qiat  the  facts 
proven  do  not  beyond  a  reasonable  doubt 
convince  the  mind  lliat  ttils  defendant  com- 
mitted tbe  offense."  We  are  of  opinion  tbe 
evidence  Is  sufilclent  to  support  the  ohivIc- 
tlon.  The  Jury  have  resolved  the  controvert- 
ed question  as  to  appellant^s  guilty  parUd- 
pancy  In  tbe  killing  against  him,  and  they 
were  amply  warranted  by  the  evidence  In  so 
doing. 

Tbe  Judgment  is  affirmed. 


DEAN  V.  BTATB. 

(Oourt  Of  Criminal  Appeals  of  Toas.  Dec:  16; 
IBOS.) 

ORIHIKAL  LAW— MURDER— nCFBACHINO  TB81I- 
UONT— ABSENT  WITMESEt-CONTINUANCB. 

1.  Where  tnfflcient  diligence  was  naed  to  pro* 
cure  the  attendance  of  a  wltneBa  In  a  mordw 
case,  and  his  testimony  was  material,  the  case 
ahoald  be  continued. 

2.  Ad  instruction  In  a  criminal  case,  where 
impeachiDfT  testimony  has  been  introduced,  that 
such  testimony  is  solely  to  enable  the  jury  to 
weieh  the  testimony  of  the  witness  sought  to 
be  iiDpeacbed,  is  too  restrictive,  the  jury  being 
at  liberty  to  eotirelj  discredit  tbe  testimony  m 
such  a  witness. 

Appeal  from  District  Oourt,  Smith  County; 
Tom  C  Davis,  Judg& 


George  Dean,  alias  B.  D.  Dean,  was  con- 
victed of  nrarder  in  the  second  degree^  and 
appeals.  Reversed. 

T.  O.  Woldert,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  tbe  State. 

HENDBHSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  2B  years;  hence 
this  appeal. 

Appellant  assigns  as  error  tbe  action  of  tbe 
court  overruling  bis  application  for  continu- 
ance. Tbe  application  was  predicated  on  tbe 
absence  of  Speal  Dean,  a  brother  of  appel- 
lant. Sufficient  diligence  was  used.  The  ap- 
plication shows,  under  tbe  peculiar  facts  of 
tbls  case,  that  the  testimony  of  tbe  absent 
witness  was  material,  and  the  case  should 
have  been  postponed  or  continued.  In  order  to 
procure  bis  attendance. 

Appellant  also  contends  that  the  court's 
charge  as  to  certaih  impeaching  testimony 
was  erroneons.  It  appears  that  two  of  the 
state's  witnesses  testified  to  a  state  of  facts 
Inculpatory  and  hurtful  to  appellant  Appel- 
lant Impeached  them  by  showing  they  had 
testified  differently  before  tbe  examining 
court  or  Jury  of  Inquest  On  this  testimony 
the  court  instructed  the  Jury  as  follows: 
"Certain  character  of  testimony  has  been  In- 
troduced which  is  in  law  known  as  impeach- 
ing testimony*;  that  Is,  that  witnesses  who 
have  testified  In  the  case  have  at  other  times 
testified  different  and  contradictory  to  the 
testimony  of  the  witnesses  testifying  before 
you.  This  character  of  testimony  Is  admitted 
before  you  for  tbe  puziMse  of  enabling  you 
to  weigh  the  testimony  of  tbe  witness  or  wit- 
nesses thus  sought  to  be  impeached,  and  it 
Is  Introduced  only  for  tbls  purpose."  As  we 
understand  tbe  rule,  the  Jury  may  entirely, 
discredit  and  disbelieve  a  witness  who  has 
been  Impeached;  yet  the  court  told  tbe  Jury 
that  it  was  Introduced  simply  and  solely  for 
tbe  purpose  of  enabling  tbe  Jury  to  weigh 
tbe  testimony  of  tbe  witnesses  thus  impeach- 
ed. We  are  of  opinion  the  charge  was  too 
restrictive.  Howard  r.  State,  ^  Tex.  App. 
693.  S  S.  W.  929;  Winn  t.  State,  84  Tex.  Gr. 
R.  37,  28  S.  W.  807. 

It  is  not  necessary  to  discuss  other  mat- 
ters. For  the  errors  pointed  out,  the  Judg- 
ment is  reversed  and  the  cause  remanded. 


NORSWORTHT  v.  BTATB. 

(Court  of  Criminal  Appeals  of  Texas.   Dee.  18, 

1003.) 

THEFT— STATEMENTS  OF  DEPENDANT— ADMIS- 
SION OF  BVTDBNGE— BILL  OF  BXCEPTIONB— 
ARTICLE  FOUND  WITH  ANOTHBBr-RULIMO 
ON  JURORS. 

1.  Evidence  Md  to  raise  no  Issue  as  to  wheth- 
er statements  of  defendant  were  made  while  he 
was  under  arrest  or  believed  he  was  under  ar- 
rest so  as  to  make  them  inadmissible. 

2.  A  bill  of  exceptions  to  the  admission,  on 
tiie  trial  tor  theft  of  a  calf,  of  evldoice  of  the 
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flndlnc  parti  of  the  skin  of  the  stolen  etU  In 
the  pOBsesaioD  of  others,  though  stating  that 
defendant  objected  to  the  evidence  on  the 
groQnd  that  no  privity  had  been  shown  between 
defendant  and  either  of  BDch  persons,  shoTild 
set  out  the  eridence  to  show  that  tba  privity 
had  not  been  shown. 

8.  Where  a  bill  of  exceptions  to  admission  of 
eridenca  shows  it  was  admitted  on  the  state- 
ment of  the  district  attomej  that  he  would 
connect  defendant  with  it,  tbe  bill  ahonld  show 
that  this  was  not  done. 

4.'W]iwe  tlw  eridence  connects  defendant 
with  another  in  the  theft  of  a  calf,  It  may  be 
shown  that  the  skin  of  Uie  calf  was  snbse- 
qaently  fonnd  in  the  possession  of  the  other 
person;  this  Iteing  adinisBible  against  the  oth- 
er person,  had  hs  been  on  trial. 

D.  Defendants  bill  of  exceptions  to  the  ad< 
mission  of  a  report  and  bill  of  sale,  objected  to 
on  the  ground  that  they  were  immaterial,  ir- 
relevant, and  calcnlated  to  prejudice  the  jury, 
and  that  they  had  not  been  offered  by  defend- 
ant, should  disclose  their  contents. 

6.  Defendant  may  not  complain  of  a  ruling  as 
to  a  juror  subject  to  challenge  for  cause,  where 
at  the  time  he  etill  had  peremptory  challenges 
left,  and  it  is  not  shown  that  he  was  com  pelled 
to  take  any  objectionable  ioror,  nor  that  such 
Jnror  was  not  a  fair  and  Impartial  jnror,  though 
defendant  says  he  was  objectionable  to  him. 

Appeal  from  District  Court,  Lavaca  Ooun- 
ty;  M.  Kennon,  Jadge. 

W.  F.  NoTsworthy  appeals  from  a  oonvle* 
tlon.  Affirmed. 

Fatten  &  Schwartz,  for  appellant  How- 
ard Martin,  Asst  Atty.  Gen.,  for  the  State: 

HENDBBSON,  X  Appellant  was  convict- 
ed of  the  theft  of  one  head  of  cattle,  and 
his  punishment  assessed  at  confinement  in 
the  penitentiary  for  a  term  of  two  years. 

By  appellant's  first  bill  of  ezceptlonB,  he 
questions  the  action  of  the  court  permitting 
the  state  to  Introduce  the  confessions  of  ap- 
pellant to  tbesherlff,  made  in  the  presence  of 
the  justice  of  the  peace,  comity  attorney,  and 
deputy  sheriff,  on  the  ground  that  appellant 
was  then  under  arrest,  and  reasonably  believ- 
ed himself  under  arrest.  The  circumstances 
Indicate  that  the  sheriff  was  Investigating  the 
case,  and  went  to  the  little  village  of  Sub- 
lime where  appellant  lived,  who  was  both  a 
botcher  and  constable  of  that  precinct  He 
went  from  Miller's  store  across  the  street  to 
appellant's  market  house,  and  asked  ap- 
pellant to  come  over  to  Miller's  store  with 
talm,  which  he  did,  and  there,  In  the  pres- 
ence of  several  other  parties,  asked  him 
about  a  certain  yearling  alleged  to  have  been 
missing,  and  a  hide.  Tbe  sheriff  spoke  to 
him,  as  follows:  "I  just  wanted  to  go  to  you 
first  I  have  beard  this  talk  about  tbe  year- 
ling, and  want  to  know  whose  yearling  It 
was  he  had  killed."  Appellant  said,  one  of 
his  own.  The  sheriff  then  said,  "Where  is 
the  hide?"  and  appellant  said,  "over  at 
home."  The  sheriff  then  asked  him  to  show 
him  the  hide,  and  that  it  It  was  his  own, 
everything  would  be  all  rtgbt  Appellant  re- 
plied to  the  sheriff  that  he  would  not  show  It 
to  him.    The  sheriff  then  said,  if  he  would 

T  4.  Bes  Larceny,  vol.  IS,  0«nt  Dtr  I  IM. 


no^  be  would  have  to  get  a  eearA  wanant 
and  eearch  for  it  After  some  further  oon- 
versatlon,  appellant  told  him  there  was  no 
use  getting  a  searcb  wanant;  Oat  be  eonld 
Just  go  over  tihere  and  search  for  It,  but  be 
would  m>t  find  it  as  tbe  hide  was  not  there. 
To  wbldi  the  sheriff  relied,  "Why,  you  just 
told  me  that  it  was  thera."  And  defendant 
said.  '^OD  wUl  not  find  it"  Tbe  record  fop-. 
th«-  shows  tliat  appellant  was  not  tben  ar- 
rested—that  being  in  tbe  morning— and  app^ 
lant  was  not  arrested  until  about  midnight 
when  process  was  gotten  out  for  him.  We  do 
not  beHere  ttuxe  is  aiqrthlng  in  this  Bhowlng 
Indicating  that  appeHant  was  eltbo'  undw 
arrest  or  that  he  believed  himself  under  ar- 
rest Consequently  the  testimony  was  ad- 
missible, Conn^  T.  State  (Tea.  Or.  Anp.)  75 
S.  W.  B12.  In  this  connection,  appellant  con- 
tends Iba^  althon^  tbe  evidence  may  have 
been  admissibly  yet  Ibae  was  an  issae  as 
to  ite  admissibility,  and  this  should  have 
been  submitted  the  court  in  tbe  charge 
to  the  Jury.  Neither  appellant  nor  Us  wit 
nesses  tesUfled  to  a  contrary  state  of  facts 
than  that  testified  to  l%r  the  sherifl^  and  we 
do  not  beUeve  the  sheriff's  testimony  raised 
any  Issne  on  this  qnesUon.  l%erefore  it  was 
not  necessary  for  the  court  to  Instraet  tbe 
jury  in  regard  tiiereto 

During  the  trial  the  state  showed  tbe 
witaess  Noble,  sberlCt  ct  lAvaca  county,  that 
after  the  alleged  commission  of  the  offense 
he  went  to  Sublime,  where  appelant  lived, 
to  investigate  tiie  mattw,  and  tliat  he  bad  a 
conversation  with  Um;  tiiat  he  (witness) 
went  down  to  the  boase  of  a  Mexican,  and  of 
Henry  Hack's  and  Jack  Bfonroe's;  tliat  he 
found  at  tbe  Mexican's  some  pieces  of  a  red 
hide,  apparently  about  the  siro  of  a  year- 
ling, and  he  found  at  Henry  Mack's  house  a 
part  of  a  hide,  to  wit  a  balf  of  a  bide  ap* 
parentiy  of  a  yearling,  and  the  same  color 
as  the  strips  found  at  the  Mexican's,  which 
half  bide  bad  an  inverted  figure  3  on  it  Ap- 
pellant objected  to  this  testimony  on  the 
ground  that  no  privity  had  beoi  shown  be- 
tween appellant  and  eitlier  of  said  parties  In 
the  theft  of  any  animal,  or  that  defendant 
had  at  any  time  left  any  hide  or  part  of  a 
hide  with  tliem.  l^ereupon  tbe  state's  at- 
torney fftated  that  he  ejected  to  connect 
defmdant  with  the  taking  of  tbe  animal,  the 
hide  of  which  was  found  with  these  parties. 
As  has  been  often  stated,  a  bill  of  exertions 
must  be  complete  within  Itself,  and  it  must 
show  the  conditions  or  envinmments  being 
all  the  evidence  on  that  poto^  so  that  the 
matter  can  be  totelllgently  revised  in  tbe  ap- 
pellate court  Appellant  does  not  show  Id 
the  blU  that  he  was  in  no  wise  connected 
with  tbe  hide,  or  pieces  there<tf,  found  in  the 
possession  of  said  parties  after  the  theft: 
but  that  his  objections  alleged  as  grounds 
that  no  privity  had  been  shown  between  said 
parties  In  the  theft  of  the  animals  is  not  a 
certificate  by  the  judge  that  bis  objections 
were  a  true  statement  of  tbs  facts.  Tht 
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bill  fnrtber  dunn  tbat  the  district  attorney 
pxopoBed  to  connect  defendant  wltb  tlie  tak- 
ing of  nld  animal,  the  hide  of  which  was 
found  wltb  these  parties.  The  bill  sboulil 
have  shown  tbat  this  was  not  done  In  any 
wise.  However,  If  we  were  antborised  to  re- 
car  to  the  Blatem«it  of  fbets,  we  belleTe  ap- 
pellant was  snffldently  connected  with  the 
tbeft  of  the  animal,  In  connection  with  said 
parties  In  whose  possesalbn  portions  of  the 
bide  were  sdbsequentiy  foond.  Henry  Mack, 
who  has  died  since  the  ttieft  of  said  animal, 
was  directly  shown  to  have  been  with  ap- 
pellant, helping  him  to  drive  said  animal, 
on  the  night  It  was  stolen.  The  principle  Is 
that  while  the  act  or  declaration  of  a  code- 
fendant,  made  after  the  consummation  of 
the  offense,  and  when  defendant  was  not 
present,  cannot  be  used  against  him,  still, 
where  the  evidence  has  connected  them  In 
the  perpetration  (tf  the  crime,  any  fact  or 
drcnmstance  which  wonld  tend  to  prove  the 
guilt  of  the  codefendant  not  on  trial  wonld 
be  admissible  against  defendant  on  trlaM 
as,  for  Instance,  the  snbsequent  finding  of 
the  weapon  or  means  used  In  the  commis- 
sion of  the  homicide  in  the  home  or  posses- 
sion of  the  codefendant  Plerson  v.  State, 
18  Tex.  App.  624;  Rodriqnes  v.  State,  32 
Tex.  Cr.  B.  259,  22  S.  W.  878.  On  thto  prin- 
ciple, bloody  clothing  taken  fftno  the  pos- 
sesricHi  of  a  codefoidsnt  the  day  atta  the 
mvrder  is  admissible  evidence  against  the  de- 
fSndant  on  trial,  and  especially  so  where  It 
is  cwrobmative  of  the  testimony  of  the  ac- 
complice Incnlpatlng  snch  otiier  party  in  the 
murder.  Thompson  v.  State,  83  Tex.  Or, 
B.  217.  28  S.  W.  198.  And  again.  In  Clark  v. 
States  28  Tex.  App.  189,  12  S.  W.  729, 19  Am. 
St.  Bep.  817.  it  was  held  competent  for  the 
state  to  prove  tbat  10  days  subsequent  to 
the  robbery  a  part  of  the  fmlto  of  the  rob- 
bery wero  tonnd  In  possesslfm  of  defendant's 
co-consplnttor. 

Appellant  objected  to  the  Introduction  in 
evidence  of  the  butcher's  r^ort  of  defendant, 
flled  October  6,  1003,  and  the  accompanying 
bills  of  sale.  His  objection  was  made  on 
tbe  ground  that  the  same  was  Immaterial,  ir- 
relevant, and  calculated  to  prejudice  the 
minds  of  the  Jury  against  defendant,  and 
that  tile  same  had  not  been  offered  In  evi- 
dence by  defendant.  In  answer  to  this  bill.  It 
Is  sufficient  to  say  that  tbe  contents  of  the 
zeport  and  bill  of  sale  are  not  ^Usclosed  in  the 
bill  of  exceptions. 

Appellant,  In  his  motion  for  new  trial, 
raises  an  objection  to  tbe  action  of  the  court 
in  regard  to  the  Juror  Treptow.  He  says  this 
Juror,  on  Ids  voir  dire  examination,  gualifled 
as  to  the  payment  of  his  poll  tax;  that,  if  be 
bad  not  so  understood  him.  be  would  have 
ebsllenged  Um  tor  cause.  He  further  shows 
that,  when  he  asked  the  Jnrors  to  state 
wbether  any  of  them  had  not  paid  thebr  poll 
tax.  the  Juror  Treptow  remained  silent,  and 
h«  accordingly  understood  that  he  had  paid 
his  tax.   He  says  this  Juror  was  objection- 


able to  hhn,  because  he  thought  he  might  bs 
under  the  influence  of  cwtaln  InfiuentUl  per- 
sona engaged  In  the  prosecution.  In  this 
connection  he  showed  that  the  Juror  had  not 
paid  bis  poll  tax  prior  to  February  1.  1908. 
He  further  says  that  all  of  his  peremptory 
challenges  were  exhausted  on  said  talesmen, 
and  he  had  no  other  means  known  to  him 
of  removing  the  said  Tr^tow  from  the  Jury. 
The  state  contests  this  motion,  and  shows 
tbat  appellant  had  three  challenges  which  be 
exercised  after  accepting  Treptow.  And  In 
addition  we  would  observe  that  it  is  not 
shown  appellant  was  compelled  to  take  any 
objectionable  Juror,  nor  Is  it  shown  that 
Treptow  was  not  a  fair  and  Impartial  Juror. 
Bo  the  rating  of  the  court  was  without  preju- 
dice to  appellant.  Carter  t.  State,  76  S.  W. 
487, 8  Tex.  Ct  Rep.  S18. 

Appellant  insists  tbat  the  evidence  Is  not 
Bufflcient  to  support  the  verdict,  because  there 
is  no  testimony  tending  to  support  tbe  evi- 
dence of  tbe  accomplice.  We  do  not  agree 
with  this  contention,  but  believe  the  testi- 
mony is  ample.  The  Judgment  Is  according- 
ly affirmed. 


RIDDLING  V.  STATS. 

(Court  of  Criminal  Aroeala  of  Tezss.  Dec.  18, 
1908.) 

RAPB^ ASSAULT  WITH  INTENT— SDFFICIHNCV 

OP  BVIDBNGB. 

1.  ETldence  on  a  prosecntfon  for  assault  with 
Intent  to  rape  ktld  sufficient  to  show  defendant's 
purpose  to  nse  snffldent  force  to  compel  inter> 

course. 

Appeal  from  District  Court,  Nacogdoches 
County;  R.  W.  Simpson,  Judge. 

B.  O.  Riddling  appeals  from  a  convictkm. 
AfBrmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  an  assault  with  totent  to  rape,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  tor  a  term  of  10  years. 

There  is  but  one  question  In  the  case  which 
requires  any  consideration;  that  is,  as  to  the 
sufficiency  of  the  evidence  to  support  the  ver- 
dict The  identity  of  appellant  as  being  the 
person  who  entered  the  room  where  prosecu- 
trix WBS  sleeping  Is  thoroughly  established. 
Unquestionably,  he  had  the  intent  to  have 
carnal  knowle^e  of  her.  She  was  almost  an 
utter  stranger  to  him,  and  he  bad  no  possi- 
ble ground  to  believe  that  she  would  consent 
to  such  Intercourse.  As  soon  as  be  approach- 
ed her  bed  in  the  darkness,  she  screamed. 
He  attempted  to  put  bis  band  over  ber  mouth 
and  suppress  the  noise  she  was  making.  Her 
father  came  to  her  rescue^  and  aiq>dlant 
fled.  He  did  not  have  time,  as  be  ran  out 
of  tiie  yard,  to  open  the  gate,  but  ran  over 
it  and  broke  it  down.  We  tiiink  the  evi- 
dence shows  a  purpose  to  use  sofllcient  force 
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to  acctnn^Uh  Ui  ol4«et  ccnnpeUlng  pnn- 
ecutrlx  to  have  carnal  intercoarse  with  him, 
and  he  only  dealated  whrn  tiie  parent  oC 
prosecutrix  was  aroused  from  sinmber  and 
came  to  ber  rescue.  The  erldenee  la  aiifiL- 
dent  O'Brien  t.  State  (Tex.  Cr.  App.)  40 
S.  W.  OGD;  Bamett  T.  State.  42  Tttx.  Gr.  B. 
802,  62  S.  W.  765. 

The  judgment  la  affirmed. 


CAGB  T.  STATB. 

(Gourt  of  Orindnal  Appeals  of  Texas.  Oml  1% 

IOCS.) 

ABBAULT— DEADLY  WEAPON— HVTDBNCB. 

1.  Brideoce  that  aceoBed  auaolted  the  pros- 
•cntor,  and  cot  him  with  some  sharp  instrn- 
ment,  so  that  he  had  to  staj  in  a  hospital  three 
or  four  d&jB,  and  ttireateoed  at  the  time  to  kill 
him,  la  insnffldoit.  In  the  absence  of  eridence 
•f  the  natare  of  the  instmrnent,  or  the  else 
or  depth  of  the  wounds,  to  show  that  the  weap- 
on oaed  was  a  deadly  weapon,  and  hence  InBuf- 
fidoit  to  anatain  a  conrictlon  of  aaaault  with 
intent  to  murder. 

Ai^peal  from  District  Court,  Oalveaton 
Gotmty;  1,  K.  P.  GiUaaple,  Judge. 

Mose  Cage,  alias  JaclEO,  was  convicted  of 
assault  with  Intent  to  murdor,  and  appeals. 
Beversed. 

R.  H.  ft  Alice  S.  Tleman,  tor  app^ant. 
Howard  Ifartlii,  Asst  Atty.  Gen.,  tat  the 
State. 

ECBNDBBSON,  3.  Ai^ellant  was  convict- 
ed of  an  assault  wlUi  Intent  to  murder,  and 
Us  pnnlshment  assessed  at  confinement  In 
the  pmltentlary  for  a  tenn  of  two  rears. 

Appellant  contends  that  the  conrt  should 
have  diarged  on  self-defense.  There  Is  no 
exception  ccmtalned  In  the  record  to  the 
court's  charge,  or  to  the  failure  to  charge  on 
this  phase  of  the  case. 

Appellant  also  complains  because  the  court 
did  not  define  manslaughter  to  the  Jurr.  The 
court  gare  a  charge  on  aggravated  assault, 
which  we  think  sufficiently  presented  appel- 
lant^i  defense  as  to  manslaughtm. 

Appellant  further  Insists  that  the  convic- 
tton  <»nnot  be  sustained  because  the  evi- 
dence is  not  sufficient.  We  have  examined 
Ihe  record  carefully  in  this  regard,  and  it 
shows  on  the  part  of  the  state  that  appel- 
lant assaulted  prosecutor,  and  that  he  was 
cut,  evidently  with  some  sharp  Instrument, 
but  the  character  of  the  Instrument  Is  not 
disclosed.  Prosecutor  says  that,  as  he  pass- 
ed out  of  tbe  cbophouse,  appellant  was  be- 
hind the  door  and  struck  him,  and  when  he 
got  outside  he  found  he  was  cut  once  In  tbe 
left  shoulder  and  once  In  tbe  left  breast; 
that  after  the  first  cut  he  turned,  and,  as  ap- 
pellant  cut  him  the  second  time,  he  said,  **I 
win  Mil  yon,  you  Ood  damn  son  of  a  bitch  !^ 
that  after  he  was  cot  he  went  to  tbe  ho^ltal. 
and  stayed  ttree  m  four  days,  and  after  he 
left  the  hospital  about  a  we^  he  went  baA 


there  once  to  get  his  wounds  dressed.  This 
is  all  tbe  testimony  relating  to  the  weapon 
used,  or  the  diaracter  of  tbe  woundsi  We 
cannot  presume  against  appellant  In  tlie  ab* 
sence  of  evidence,  that  the  weapon  used  was 
a  deadly  weapon.  Tbe  tact  tba^  In  connee* 
tlon  with  the  InflletlcHi  of  tbe  wounds,  appel- 
lant may  have  threatoied  to  kill  pnwecutn, 
might  be  proof  of  his  desire,  but  would  not 
be  pl«iary  proof  of  tbe  character  of  tbe 
weapon  he  was  using.  He  may  have  altered 
SDcb  eipresslons,  although  be  was  simply  as- 
saulting him  with  his  fist  WUeon  t.  State, 
84  Tex.  Or.  B.  6S,  29  S.  W.  41,  was  very 
similar  to  this,  and  we  hdd  that  the  deadir 
character  of  flie  weapon  was  not  auffldently 
pnren.  However,  If  tbe  sUte  had  proven 
the  nature  of  tbe  wounds,  so  that  tbeir  dsn- 
gerous  character  was  apparent,  this,  together 
with  •the  proof  that  appelant  was  cut  with 
some  sharp  instrument,  might  have  sustained 
the  conviction.  The  only  proof  on  this  sub- 
ject comes  from  the  prosecutor,  and  he  mere- 
ly says  that  he  went  to  tiie  hospital  and  stay- 
ed ttiree  or  fbur  di^;  went  back  again  after- 
irards  and  had  the  wounds  dressed.  Ko- 
where  are  we  furnished  with  evidence  that 
the  wounds  were  of  such  a  serious  character 
as  endangered  life,  or  tiiat  they  demonstrated 
that  the  inatrument  used  In  their  infliction 
was  a  deadly  weapon.  Ooitalnly  th«  state 
could  have  furnished  some  proof  of  the  size 
of  these  wounds,  their  depth,  extent,  etc. 
But  none  was  offered.  We  do  not  believe 
the  evidence  here  presented  shows  an  assault 
vrlth  intent  to  murder.  See  Jobs  t.  Btete,  1 
Tex.  App.  188;  Hartlnes  v.  States  85  Tex. 
Cr.  R.  S86,  33  B.  W.  970;  Parker  t.  Stete 
(Tex.  Gr.  App.)  68  8.  W.  116;  McLoidon  v. 
State,  66  8.  W.  668,  4  Tex.  Gt  Rep.  OOl 

Because,  to  our  opinion,  ftie  evidence  Is 
not  sufflcient  to  snsteto  the  conviction,  fbe 
judgment  is  reversed  and  tbe  cause  re* 
manded. 

FINB  V.  STATB. 

(Court  of  Griminal  Appeals  of  Texas.  Deei  18, 

1903.) 

aiDUOnON— CORROBORATION  —  DBFBNDAMTS 
FAILURB  TO  TS8TIFT— DISCU^IOK  BT 
JURY— INSTBDCnONS. 

1.  Gontinuoos  association  of  defendant  and 
prosecutrix  for  two  years  Is  not,  alone,  snffl- 
<dent  corroboration  of  her  testimony  as  to  their 
aiKagement,  on  a  prosecution  for  sedactioo. 

'2.  Discaasion  in  tbe  jory  room  of  defendant's 
failure  to  testify  is  ground  for  reversal,  tboagh 
the  jurors  state  that  it  did  not  Influence  them. 

3.  The  court,  if  referring  in  Its  charge  to  de- 
fendant's failure  to  testify,  should  tell  the  joiy 
not  to  consider  or  discuss  such  failure. 

Appeal  from  District  Court;  Hood  Oounty; 
W.  J.  Oxford.  Judg& 

Will  Fine  appeals  firom  a  conviction.  Bc- 
versed. 

W.  li.  Dean  and  Bstes  ft  Donglasa,  for  ap- 
pellant Jno.  J.  Hlner,  and  Howard  ICartiii, 
Asst  Atty.  Gen^  for  tbe  State. 
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HENDERSON.  J.  Appellant  was  convict- 
ed of  aeductton,  and  bia  punlaliment  assess- 
«d  at  confinement  In  the  penitentiary  for  a 
term  of  four  years. 

Appellant  Insists  that  the  corroboration  of , 
prosecutrix  la  not  suBiclent,  even  if  it  be 
conceded  that  her  testimony  makes  out  a 
case.  An  examination  of  the  record  stiows 
that  ehe  testified  that  she  became  engaged 
to  appellant,  and  about  slz  months  after  the 
engagement  she  had  Intercourse  with  him. 
She  sars  that  she  did  so  because  be  promis- 
ed to  marry  her,  and  because  he  persuaded 
her;  telling  her  that  he  was  going  to  marry 
her,  and  that  other  people  who  were  engaged 
to  marry  did  the  like.  She  is  not  definite  as 
to  the  date  when  this  occurred— whether  in 
1900.  1901.  or  1902.  She  fixes  the  time,  how- 
ever, by  the  fact  that  one  Straley  worked 
at  her  father's,  and  from  other  testimony  it 
appears  that  Straley  worked  there  in  the 
year  1900.  The  Indictment  charges  the  of- 
fense to  have  been  committed  In  ISOZ.  How- 
ever, she  relates  that  she  continued  to  have 
Intercourse  with  appellant  almost  continu- 
ously every  week,  and  sometimes  oftener, 
when  she  would  meet  appellant,  until  about 
Christmas,  1902.  About  that  time  she  found 
herself  enceinte,  and  wrote  to  appellant,  who 
was  then  at  FL  Worth,  about  her  condition. 
He  came  over,  and  she  wanted  him  to  marry 
her.  He  went  back  to  Ft  Worth,  telling 
ber  be  would  see  if  he  could  secure  a  house. 
Afterwards  he  came  back  and  told  her  he 
could  not,  but  that  he  would  rent  a  farm, 
and  they  would  marry  and  live  on  the  farm. 
He  went  off  after  this,  and  she  did  not  see 
blm  again  until  after  his  arrest  The  only 
corroboration  that  we  see  in  the  statement 
of  facts  is  that  other  witnesses  testified  that 
from  the  year  1900  on  up  to  1BU2,  appellant 
associated  with  prosecntriz,  went  to  parties, 
religious  occasioHB.  etc..  with  her.  and  in 
fact  he  was  almost  the  only  male  person  who 
4td  associate  with  her.  One  other  witness 
says  that  appellant  told  him  on  one  occasion 
that  prosecutrix  was  his  girl.  As  was  said 
In  Bailey  v.  State  (Tex.  Cr.  App.)  38  S.  W. 
185,  in  order  to  consummate  the  crime  of 
seduction,  the  female  must  rely  on  the  prom- 
ise of  marriage,  yet  this  need  not  be  con- 
temporaneoua  with  the  act  of  carnal  inter- 
course. If  the  parties  were  engaged  before, 
and  on  account  of  this  engagement,  and  be- 
cause the  female  relied  on  the  same,  and  lov- 
ed the  person  to  whom  she  was  engaged,  and 
under  such  clrcnmatances  appellant  by  his 
wiles  and  artifices,  procured  carnal  inter- 
course of  such  female,  then  the  crime  of 
seduction  would  be  complete,  although  the 
promise  to  marry  was  not  repeated  at  the 
time  of  the  Intercourse.  In  tlils  particular 
-case,  according  to  the  prosecutrix's  testimony, 
she  had  been  engaged  to  appellant  about  six 
months  at  the  Ume  she  claims  to  have  been 
seduced;  and  we  may  concede  that,  as  to 
appellant  having  intercourse  with  prosecu- 
trix, from  the  fiict  that  he  bad  continuous 


opportunities  to  have  bad  su<ih  Intercourse, 
and,  moreover,  one  witness  testified  that  he 
saw  them  in  the  act  of  intercourse  on  one 
occasion,  she  is  abundantly  corroborated  as 
to  the  Intercourse.  Howev^,  the  main  con- 
tention is  that  she  is  not  corroborated  as  to 
any  engagement  or  promise  on  the  part  of 
appellant  to  marry  her.  The  only  circum- 
stance that  tends  In  this  direction  is  the 
continuous  association  between  the  parties 
for  about  two  years.  But  it  seems  to  us 
that  this  of  itself  is  a  very  sUght  circum- 
stance. Women  often  go  In  the  company  of 
men  for  montlis  and  years  without  an  en- 
gagement to  marry.  This  intercourse  may 
be  accounted  for  on  the  theory  that  the  par- 
ties were  having  carnal  intercourse  with  each 
other,  as  the  testimony  tends  to  show,  for 
more  tlian  two  years.  This  case  would  rath- 
er come  under  the  decision  In  Spenratb  t. 
State  (Tex.  Cr.  App.)  48  S.  W.  192,  where  we 
held  that  such  continuous  intercourse  would 
serve  to  destroy  the  idea  that  the  parties  in- 
tended to  marry,  or  that  prosecutrix  was 
relying  on  the  promise  of  marriage  when  she 
first  surrendered  her  virtue.  We  do  not  be- 
lieve that  the  evidence  in  this  record  sufU- 
dently  corroborates  the  prosecutrix  as  to  her 
engagement  to  marry  appellant  and  that  sbs 
was  induced,  on  account  of  tbia  engagement 
and  promise  on  his  part  to  marry  ber,  to  have 
carnal  intercourse  with  him.  Snodgrsss  v. 
State  (Tex.  Cr.  App.)  31  S.  W.  866;  McCullar 
V.  State  (Tex.  Cr.  App.)  86  S.  W.  685,  SI  Am. 
St  Rep.  847;  GorzeU  T.  State,  68  &  W.  126, 
2  Tex.  Ct  Rep.  670. 

Appellant  also  raises  a  question  as  to  the 
misconduct  of  the  jury.  This  matter  was 
raised  by  motion.  A  contest  was  had,  and 
the  question  tried  by  the  court  the  court 
overruling  the  motion  for  new  trial  based  oa 
this  ground.  An  examination  of  the  record 
on  this  point  shows  that  the  court  was  In 
error.  By  the  testlmooy  and  affidavits  of 
nearly  all  the  Jurors  it  Is  shown  that  the 
matter  of  the  failure  of  defendant  to  testi- 
fy was  discussed  and  commented  m  in  the 
Jury  room.  However,  the  Jurors  concur  in 
saying  that  it  did  not  infiuence  them.  Tbe 
decisions  indicate  that,  where  It  is  shown 
that  the  failure  of  defendant  to  testify  Is 
discussed  and  commented  on  in  the  Jury 
room,  the  court  will  not  speculate  as  to 
whether  injury  was  done,  but  will  reverse 
the  case.  Tate  v.  State,  88  Tex.  Or.  R.  261, 
42  S.  W.  505;  Wilson  v.  State,  39  Tex.  Cr. 
R.  365,  46  S.  W.  251;  Buesslng  v.  State  (Tex. 
Cr.  App.)  63  S.  W.  318.  In  this  connection 
we  would  observe  that  the  courtfs  charge  on 
this  subject  is  a  little  peculiar.  He  brought 
the  attention  of  the  Jury  to  the  matter  by 
instructing  them  as  follows:  "The  law  al- 
lows defendant  to  testify  in  his  own  behalf, 
but  a  failure  to  do  so  Is  not  even  a  drcnm- 
stance  against  him,  and  no  presumption  of 
guilt  can  be  indulged  in  by  the  Jury  on  ac- 
count of  such  failure  on  his  part."  While 
tills  served  to  call  appellant's  f&ilure  to  tes- 
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tify  directly  to  tbe  attentloa  ot  the  Jury*  it 
did  not  In  terma^  tell  the  Jniy  that  ttiey  were 
not  warranted  or  authorised  to  dlsciuB  or 
comment  on  the  fact  tiiat  appellant  did  not 
teetUy.  It  the  court  cAiarged  on  this  snb- 
jeet  at  all,  it  should  certainly  hare  bem 
coQpled  with  an  Inatnictlffla  not  to  dlBcnaa  or 
consider  appellant^s  failure  to  testify. 

For  the  errors  discussed,  the  judgment 
reversed  and  the  cause  remanded. 


HILL  T.  STATE. 

(Oenrt  tt  Orimlnal  Appeala  ot  Texas.  Dec.  18, 
190S.) 

RAFB-^N8TRircnONS  —  RBVBBSIBLB  ERROR  — 
BTIDBNCB  —  COUPtiAINT  —  NBCBSSITT— COR- 
ROBORATION —  WITNESBBa  —  WXAUUtATHaS 

— IJQADINO  QDISSTIONS. 

1.  The  court  has  a  sound  discretion  to  permit 
leading  questlona  when  a  witness  shows  disin- 
clination to  answer,  or  is  Inexperienced  or 
timid. 

2.  In  a  prosecution  for  rape,  when  the  eri- 
dence  all  showed  that  prosecutrix  was  not  the 
wife  of  defendant,  and  the  court  stated  in 
the  first  portion  ot  the  charae  that  the  act 
must  be  committed  upon  another  than  defend- 
ant's wife,  there  was  no  reversible  error  in  the 
omission  of  such  statement  In  a  subsequent 
portion  ot  the  charge,  in  which  the  jorr  were 
told  that  defendant  would  be  guilty  if  he  had 
had  carnal  knowledge  of  proseentriz,  and  pros- 
ecutrix was  under  the  age  of  15  rears. 

S.  In  a  prosecution  tor  rape,  the  omission  to 
state  tbat  penetration  must  be  proved  bevond  a 
reasonable  doubt  was  not  error,  when  tne  law 
of  reasonable  doubt  was  subsequently  given. 

4.  In  a  prosecution  t<ir  rape,  an  objection  to 
a  charge  that  punishment  would  be  assessed 
"at"  death.  Instead  of  *'by"  death,  b  hyper^ 
critical. 

5.  In  a  prosecution  tor  rape,  when  the  state 
Indisputab^  showed  actual  penetration,  and  de- 
fendant denied  absolutely  any  Injury  upon  pros- 
ecutrix, it  was  ivoper  not  to  charge  an  ag- 
gravated assault. 

6.  A  conviction  of  rspe  may  be  had  on  the 
uncorroborated  testimony  of  prosecutrix. 

7.  In  order  to  sustain  a  prosecution  for  rape. 
It  is  not  necessary  that  the  prosecutrix  should 
have  at  once  made  complaii^  and  her  failure 
to  complain  ontil  two  months  after  the  outrage 
goes  omy  to  the  weli^t  ot  her  teatiniony. 

Appeal  from  District  Oourt  Oomal  Oranr 
ty:  L.  W.  Moore,  Judge. 

CSement  Hill  was  conTicted  ot  rape  on  a 
female  under  the  age  ot  15  years,  and  aj^- 
peals.  Affirmed. 

U  H.  Blevins  and  H.  O.  Henne,  for  appti- 
hint  Howard  Martin,  Asat  Atty.  QeiL,  for 
the  State. 

BBOOKS.  J.  Appellant  was  convicted  of 
rape  upon  a  girl  under  the  age  of  15  years, 
and  bis  punishment  assessed  at  6  yean  In 
the  penitentiary. 

The  indictment  nilMtantlally  oompUea  with 
the  approved  frama.  Whites  Ann.  Pen. 
Code,  I  1101. 

Bill  No.  2  complains  that  while  witness 
Rosie  Oonley,  prosecutrix,  was  on  the  stand, 
the  toDowlug  questlona  and  answers  were 
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elicited:  *'Q.  One  enninc  wen  yon  pasdnc 
by  defendant's  house?  A.  Yes,  air.  Q.  Did 
he  pnll  op  yonr  clothes?  A.  Tei^  sir.  Q. 
Did  he  get  on  t<v  of  yon?  A.  Yes,  air.  Q. 
Please  state  to  jury  and  court  whether  or 
not  he  pot  that  private  In  yon?  A.  Tea.  air, 
Q.  In  your  private?  A.  Yea,  air.  Q.  Did  it 
hurt  yon?  A.  Yes,  air.  Q.  You  are  not  mar^ 
rled,  ot  course?  A.  No,  dr.  Q.  Did  lie  at 
that  time  drive  the  bus  ov«  there?  A.  Tea. 
sir."  Appellant  objected  to  all  these  ques- 
tions and  answers  on  the  ground  that  they 
were  leading  and  suggestive.  The  court 
qnalifles  the  bill  a«  foilowB:  **The  witneaa 
waa  v^  ttanld,  and  it  was  necessary,  In  or- 
der to  develop  the  facta,  tbat  several  lead- 
ing questions  be  asked."  Where  a  witness 
shows  disinclination  to  answw  question^ 'or 
is  ineq^enced  or  timid,  as  suggeated  by 
the  court,  it  18  within  the  sound  dlacretifni 
of  the  court  to  permit  leading  queBtkmi.  At 
any  rate,  we  see  no  Injury  to  appellant 

Bill  No.  4  Insists  that  the  court  committed 
error  in  permitting  witness  Peter  Newotny 
to  testify  that  the  day  iwevlous  to  the  ex- 
amining trial  of  defendant  he  had  a  convo^ 
satlon  with  prosecutilz.  In  which  aba  told 
him  that  Clement  mil  had  usanlted  her; 
'*that  he  got  this  from  good  colored  pei^da. 
She  [Boaie  Oonl^]  told  him  tliat  be  P91U1 
called  hw  in  the  house  and  raped  her." 
The  defense  otdected  beeanae  hearvay,  not 
In  rebnttel,  and  defendant  waa  not  pvesenL 
The  court  ovomled  said  objections,  and  ap- 
X>end8  this  explanation:  *'The  statement 
*that  he  got  this  from  good  colored  peiq^ 
waa  brought  out  on  croaa-OEamlnatlon  l^^ 
defendants  attorney.*'  The  record  b^m 
us  shows  that  this  testimony  was  admM- 
ble.  The  same  character  of  testboumy  is 
complained  of  in  tte  fifth  Ull  of  ere^tlona. 

Bill  No.  7  complains  of  tbe  following  por- 
tion ot  fba  courfa  cha^;  **If  you  btileve 
from  the  evidence  tiiat  defendant  did  have 
carnal  knowledge  of  aald  Bosle  Oonley,  and 
If  you  further  believe  from  flio  evidence  that 
said  Rosle  Gonley  was  then  under  the  age  of 
fifteen  years,  yon  will  convict  defmdant  of 
rape."  AK>ellant  objected  becauae  the 
charge  failed  to  stete  that  the  female  ravish* 
ed  must  be  another  than  the  wife  of  defend- 
ant The  first  [)ortion  of  the  charge,  In  de- 
fining rape,  states  that  the  same  must  be 
committed  "upon  another  than  the  wife  of 
the  p«-son,"  etc.  The  evld^ce  all  shows 
that  prosecutrix  was  not  the  wife  of  defend- 
ant, and  hence  there  is  no  reversible  error  In 
the  omission  complained  of. 

He  also  complalna  of  this  part  of  the 
charge:  "In  order  to  convict  defendant.  It 
must  be  shown  by  the  evidence  that  her  body 
was  penetrated  by  his  penis;  and.  If  not  so 
shown,  you  will  acquit  him."  He  contends 
that  it  does  not  state  that  penetration  must 
be  proved  beyond  a  reasonable  doubt,  and 
because  It  does  not  plainly  charge  that  the 
private  parts  of  the  female  must  have  been 
penetrated  by  the  male  membw  or  aexaal  or- 
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can  of  defendant  Tbe  testimony  shows  an 
ordinary  rape  ui>on  a  child  under  16  years  of 
age,  according  to  her  testimony.  l%e  charge 
■taoold  have  stated  ttiat  the  penetration  must 
be  Into  tlie  female  organ  of  prosecutrix,  bnt, 
when  this  charge  Is  construed  with  reference 
to  the  other  portions,  the  raror  Is  clearly  harm- 
less. The  court  did  give  the  law  of  reason- 
aUe  doubt  In  a  snbsegtKnt  poitlon  of  the 
charge,  and  It  was  not  necessary  to  repeat 
tt  In  tlds  connection. 

Appellant  also  Insists  that  flie  court  erred 
tn  charging  the  jury,  "Ton  wUl  assess  his 
punishment  at  dttth;"  Inidstlng  It  should  bey 
"Ton  will  assess  his  panUdmient  by  death." 
This  is  hypercrWeaL 

There  was  no  error  In  tiie  courf s  failure 
to  charge  on  aggravated  assault;  idnee.  if 
the  nndlsputed  evidence  for  tSae  state  be 
true,  there  was  actual  penetration.  Appel- 
lant's testimony  denies  In  toto  any  character 
of  Injury  upon  prosecutrix. 

He  Insists  that  the  erldenee  Is  not  snffl- 
dent.  Inasmuch  as  prosecutrix  Is  not  cob- 
roborated.  The  evidence  is  snfficimt  witlh 
out  any  corroborattmi,  nnder  the  decisions 
of  this  court. 

Nor  was  it  neceisair  that  prosecutrix 
should  at  once  divulge  the  outrage  upon  hec 
person,  in  order  to  make  a  valid  prosecution. 
The  fact  that  she  only  did  so  two  months 
after  the  outrage  would  only  go  to  the  wtf^t 
her  testimony. 

Tho  judgment  is  aiBrmeO. 


WBIGHT  V.  STATBL 

iCouTt  of  Crlmioal  Appeals  of  Texas.   Dec  18, 

1908.) 

CRIMINAL,  LAW— ASSAULT  WITH  INTENT  TO 
HUBDBSr^TURISDICTION— RBA80NABLS 
DOUBT-SIHPLB  ASSAULT. 

1.  Defendant  In  a  prosecatlon  for  assanlt  to 
commit  murder  la  entitled  to  an  acquittal  where 
there  is  a  reasonable  doubt  whether  the  offense 
was  committed  within  tiie  joziMlictkm  of  the 
court. 

2.  Defendant  In  a  proMcatlon  for  assault  to 

commit  murder  cannot  be  convicted  of  a  higher 
grade  of  offense  than  simple  assault  where  the 
offense  insisted  ox  pointing  a  pistol  at  an- 
other In  an  angry  and  threatening  manner,  with 
Intent  to  alarm  him,  and  under  circumstances 
calculated  to  effect  tiiat  object,  wlthont  Intend- 
ing to  shoot  or  shoot  at  him. 

Appeal  from  District  Court,  Smith  Gounty; 
Tom  C.  Davla,  Judge. 

Cleveland  Wright  was  convicted  of  ag- 
granted  assault,  and  appeals.  Bevwsed. 

Butler  ft  Butler,  for  appellant.  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
aggravated  assault,  the  penalty  assessed  be- 
ing a  One  of  $100,  and  80  days'  confinement 
In  county  Jail. 

Bxception  was  reserved  to  the  following 
portion  of  the  court's  charge:  "If  you  do  not 
find  bey<md  a  reasonable  doubt  that  defendr 


ant  Is  guilty  of  an  assault  wlfli  Intent  ts 
murder,  yon  will  acquit  him  ot  an  assault 
with  intent  to  murder,  and  next  inanlre 
^Mher  he  la  gnll^  of  aggravated  assault; 
and  If  yon  find  b^ond  a  reasonable  doubt 
that  defendant  pointed  a  pistol  at  W.  H. 
Ashby  in  an  angry  and  threatening  manner, 
with  Intttt  to  alarm  him,  and  under  clrcum* 
stances  calculated  to  effect  that  object,  with- 
out infolding  to  shoot  or  shoot  at  him,  and 
It  appears  from  the  prei;K>nder8nce  of  de  tes- 
timony that  the  pistol  was  so  used,  tt  you 
•o  find.  In  Smith  county,  Texas,  or  in  Gregg 
county,  Tens,  within  four  hundred  yards  ai 
the  Smith  county  line,  then  you  will  convict 
him  of  an  aggravated  assault,  and  so  say  In 
your  verdict"  This  charge  la  erroneouiL  It 
tboe  is  a  reasonaUe  doubt  as  to  whether  the 
offense  was  committed  In  Smith  county,  or 
within  400  yards  of  the  line,  appellant  la  en- 
tlUed  to  an  acquittal;  and  under  no  con- 
tingency, und»  the  charge  quoted,  woold  ap- 
pellant be  guilty  of  a  higher  grade  of  oflmse 
than  simple  assault 

The  Judgment  is  accordlivly  reversetf,  and 
ttie  cause  remanded. 


SPILLEB  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Dec.  18, 
1903.) 

HOHICIDB-^SAULT— AOORAVATBD  ASSAULT— 
■VIDaNOB-SUFFICiaNGY. 
1.  In  a  proaecation  for  assault  with  intent  to 
murder,  evidence  examined,  and  held  snfflctont 
to  raise  the  issue  of  aggravated  assault,  a 
charge  on  which  should  have  been  given. 

Appeal  from  District  Court,  Galveston 
County;  J.  K.  p.  GlUaspie,  Judge. 

Polly  Splller  was  ccmvlcted  of  assault  with 
Intent  to  murder,  and  appeals.  Reversed. 

Marsene  Johnson,  for  q>pellant  ^ward 
Martin,  Asst  Atty.  Gen.,  for  the  Stata 

DAVIDSON,  P.  J.  This  conviction  was 
for  assatUt  with  intent  to  murder,  and  the 
state's  evidence  sustains  the  conviction. 
However,  the  testimony  Introduced  for  ap- 
pellant suggests  the  issue  of  aggravated  as- 
sault, which  phase  of  the  law  should  have 
been  given.  For  the  failure  to  submit  this 
theory  of  the  case  to  the  Jury,  exception 
was  reserved  to  tbe  court's  charge.  In  re- 
gard to  this,  it  Is  shown  there  was  animosity 
between  appellant  and  the  injured  party, 
growing  out  of  their  rivalry  for  the  affections 
of  Will  Splller.  It  seems  that  the  assaulted 
party,  Eliza  Jackson,  had  been  playing  the 
part  of  mistress  to  Will  Splller  for  several 
years,  and  had  a  child  by  him.  At  the  time 
of  the  occurrence,  Will  Splller  and  appellant 
were  living  In  tbe  same  house,  and  unmar- 
ried, though  they  have  subsequently  mar- 
ried. Eltza  Jackson  objected  to  her  child  go- 
ing Into  the  bouse  when  Will  SpUlw  and 
appellant  lived,  and  to  their  giving  it  food, 
and  seems  to  have  been  lAtbet  caustic  and 
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IsclsiTe  In  htr  lugnage  towardi  Will  SpIUtf 
and  KppellaBt;  even  tbreatenlng  appelant 
with  giTlng  ber  a  good  beating,  it.  Indeed, 
the  threats  were  not  of  a  more  sertooa  char- 
acter. She  aeema  to  have  beoi  a  larger  wo> 
man  than  appellant,  and  appellant  waa 
afraid  of  her.  On  the  oecaalon  of  the  diffi- 
culty, appellant  left  home  to  go  to  a  grocezr 
store  across  the  way.  which  led  her  by  the 
gate  leading  Into  the  residence  of  Eliza  Jack- 
aoD.  That  while  upon  the  street,  en  route 
to  the  grocery  store,  a  quarrel  came  up  be- 
tween the  parties,  and  Eliza  Jackson  struck 
h«,  as  snne  of  the  testtmony  shows,  and  un- 
dertook to  knock  ber  down,  and  that,  In  re- 
aentlng  this,  appellant  need  a  razor;  cutting 
her  two  or  three  times  with  It  She  ac- 
Gonnts  for  haTlng  the  razor  by  reason  of  the 
fact  of  the  threats  made  by  Eliza  Jackson 
against  her,  and  that  she  was  afraid  she 
would  undertake  to  whip  her  or  carry  the 
threats  Into  execution,  and  carried  the  razor 
fW  protection.  We  believe,  under  this  state 
of  facts,  a  cha^e  on  aggravated  assault 
should  have  been  given. 

The  Judgment  is  reversed,  and  the  cause 
rananded. 


WASHINGTON  t.  STATE. 

(Court  of  Criminal  Appeals  ctf  Texas.  Dec.  18, 
1908.) 

BnROURT>-nnDBNCB  —  ADMlSaiBILITT  —  RB- 
HARK3  TO  JURY— FAILURB  OP  DEPENDANT 
TO  TBSTIPT  —  CONTINUANCB  —  ABSENT  WIT- 
NESSES—AFPBAZi— PROOF  OP  VENUE. 

1.  In  a  prosecatlon  for  burglary,  an  applica- 
tion for  a  coQtinuaDce  on  the  ground  of  toe  ab- 
sence of  a  witness  was  properly  denied  wtiere 
the  witness  was  in  the  city  of  tlie  trial  up  to 
tilt  day  before  defendant  asked  a  rabpcena  for 
him.  and  defendant's  case  bad  been  called  at 
the  previona  term,  and  defendant  had  had  no 
process  issued  for  such  witness,  and  did  not  is- 
sue process  until  after  it  had  been  published 
Id  the  daily  papers  that  witness  had  removed 
from  the  city;  the  return  of  the  offlcn  show- 
ins  that  he  had  removed  to  Mexico. 

2.  In  a  prosecntloD  for  burglary,  testimony 
of  prosecutor  and  his  wife  that,  when  they  en- 
tered their  house  on  the  night  of  the  burglary, 
they  discovered  certain  damage  to  their  furni- 
ture, was  properly  admitted  for  the  parpose  of 
sfaowing  the  condition  In  which  the  noose  was 
fonnd  Jnst  after  defendant  was  seen  running 
therefrom, 

3.  In  a  prosecution  for  burglary,  testimony 
that  witness  told  her  husband  (the  prosecntoi^ 
where  she  had  put  the  money  In  question  (she 
not  stating  what  she  told  her  husband)  was 
properly  admitted. 

4.  In  a  ^osecution  for  burglary,  the  district 
attorney,  m  closing,  stated  that  he  had  proved 
that  defendant  was  seen  jumping  from  the  win- 
dow, and  asked  who  had  testified  that  he  was 
not  there,  In  making  which  statements  he  point- 
ed his  finger  at  defendant,  who  had  not  testi- 
fied. There  were  no  remarks  of  the  district  at- 
torney as  to  defendant's  not  testiMug  for  him- 
self, and  the  court  reivlmanded  hfm  for  his  ro- 
marks,  and  cautioned  the  jury  to  disregard 
tiiem.   ffeU,  that  there  was  reversible  error. 

5.  In  a  prosecution  for  burglary,  the  district 
attorney  read  to  the  jury  from  the  Indictment 
the  date  of  ija  return,  showing  that  the  bur- 
glary took  place  on  the  17tb,  and  stated  that 
the  grand  fury  had  indicted  the  negro  on  the 


25th— "quick  work  to  get  a  negro  burglar." 
The  jury  were  instructed  to  disregard  the  state- 
ment of  the  district  attorney  as  to  what  the  in- 
dictment showed  as  to  when  it  was  returned 
Into  court.   HeU,  that  thoe  was  no  error. 

&  Under  the  statntes  providing  that,  where 
there  is  no  issue  made  in  the  lower  court,  the 
presun^on  Is  that  the  venue  was  proven,  de- 
fendant in  a  criminal  prosecution  most  maks 
an  issue  by  bill  of  excn>tlons  In  tiw  lown 
court  where  he  insists  that  the  venue  was  not 
proven. 

Appeal  from  District  Comt,  Tn.YiM  Countr; 
George  Calhoun,  Judge. 

Clarence  Washington  waa  convicted  (tf 
burglary,  and  appeals.  Reversed. 

O.  Dickens,  for  appellant  Howard  Mar- 
tin, Aast  Atty.  Oen..  for  the  State. 

BROOKS,  J.  Appellant  waa  convletBd  of 
burglary,  and  hta  punishment  aaaeased  at 
conflnemoit  In  the  penitentlaiy  for  a  tmn  of 
five  years. 

BUI  No.  1  Insists  that  the  court  erred  In 
refusing  to  grant  appellant^a  application  for 
continuance  for  want  of  the  testimony  of  S. 
B.  Lane.  The  bill  shows  appellant  bad  a 
sulvoena  Issued  on  October  8,  1903,  wblcfe 
was  returned  not  served;  that  an>eUant 
heard  the  district  attorney  state  In  open 
court  that  said  witness  was  out  of  the  state, 
but  would  return  soon— waa  expected  by  No- 
Twnber  16,  180B.  Ai^llant  expected  to 
prove  by  Lane  that  said  state's  witness  Wm. 
Barron  told  Lane  some  one  had  brokui  his 
fnmitur<^  but  did  not  claim  his  house  bad 
been  broken  Into  fOr  tiie  purpose  of  theft, 
and  also  that  said  witness  told  Lane  he  did 
not  know  who  had  broken  bis  furniture. 
The  court  appaids  this  explanation:  **Wit- 
ness  wanted  by  defendant  bad  been  a  police- 
man of  the  city  of  Austin,  and  was  In  Austin 
up  to  the  day  before  defendant  asked  sub- 
poena for  him.  Defendant's  case  had  been 
called  at  the  term  before,  and  defndant  bad 
no  process  Issued  for  said  witness,  and  did 
not  Issue  said  process  fbr  the  witness  until 
after  It  had  been  publlahed  in  the  daily  i»a- 
pers  that  said  witness  had  removed  from 
Austin.  The  return  of  the  officer  shows  that 
witness  had  removed  to  Mexioo."  There 
was  no  ^For  In  the  action  of  the  covt  ova- 
ruling  this  application  for  contlnnanra^ 

Bill  No.  2  complains  tbat  Wm.  Bamm 
(prosecutor)  was  permitted  to  testify  that  on 
entering  bis  home  on  the  night  of  tb»  alleged 
burglary  he  found  ttie  glaas  in  the  fMding 
bed  aouBhed,  the  slata  bi  the  bed  Ivoken,  and 
the  mirror  in  the  dresser  broken.  Bill  No. 
8  oxnplalns  ttiat  the  state  was  permitted  to 
prove  by  Hattle  Barron  (wife  of  prosecutor) 
that  when  the?  went  Into  the  house  they 
found  the  dress^glass  broken— the  bknr  was 
so  hard  that  the  batft  of  It  was  knocked  out— 
and  tbat  three  slats  In  the  bed  were  bn^n. 
Appellant  objected  to  tbis  testtmvny  on  the 
ground  that  tiie  same  was  ImmaterlaL  Ir- 
relevant calculated  to  Infiame  the  minds  of 


S.  See  Criminal  iMW,  VOL  U,  Cent  Dl*.  H  2SU. 
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the  fcay  against  ftppdlant;  and  not  proTlng 
aii7  fact  In  tbe  caie  for  whlcb  appellant  fraa 
being  tried.  Both  bills  were  allowed,  with 
tills  qnallflcetlon:  "I3ie  teatlmonj  was  as  to 
tJia  condition  In  which  th«  bonee  waa  found 
Jnat  afta  defendant  was  seen  mnnlng  from 
the  honse^  and  was  Umlted  In  ttie  charge- ** 
This  testlnumy  was  admissible  fw  this  pur- 
pose. 

TtM  fourth  bin  complains  that  the  state 
was  permitted  to  piove  by  Battle  Barron 
that  ahe  bad  told  her  hnsband  die  had  pat 
the  bill  of  money  in  question  In  the  box.  In 
his  qnaUflcatlon  to  the  bill,  the  conrt  says: 
*TbB  district  attorney  asked  wltn^s  If  die 
toiA  her  hosbax^  where  she  had  pot  the  flre- 
dollar  bill,  and  the  witness  answered  that 
ebe  bad;  but  witness  did  not  state  what  she 
had  told  her  husband,  further  than  that  she 
had  told  him.**  We  see  no  error  in  the  ruling 
€i  the  court,  as  dladosed  by  ibis  bill. 

In  the  flftb  bin,  appellant  complains  that 
the  district  attorney,  in  his  dodng  remarks 
to  the  Jnry,  used  Qie  following  language: 
**  1  have  prored  he  was  seen  Jumping  out  of 
the  window,  I  have  proved  he  waa  there, 
and  where  Is  tala  proof  that  he  was  not} 
Who  has  testlfled  that  he  was  not?*  And  in 
making  these  statements  the  district  attor^ 
ney  pointed  his  finger  at  dtfendant  Defend- 
ant had  not  testified."  The  court  qualifies 
the  bill  as  follows:  **The  court  reprimanded 
the  district  attorn^  for  his  remarks,  and 
cautioned  and  Instmcted  the  Jury  to  dirae- 
gard  all  of  bis  said  remarks.  There  were  no 
remarks  ot  the  district  attorney  as  to  de- 
fendant not  golim  iqton  or  taking  tbe  wit- 
ness stand  or  testifying  ft»r  himself."  In  the 
light  of  this  explanation  of  the  court,  there 
Is  reversible  oror.  Brasdl  t.  Stated  IS  Tex. 
Or.  B.  833.  26  B.  W.  m 

The  district  attmney,  in  his  closing  argu- 
ment to  the  Jury,  after  he  had  rested  the 
case  for  tiie  state,  and  after  the  defendant's 
attorney  had  argoed  flie  case,  took  the  Indict- 
ment, "and  held  it  oot  to  the  jury,  and.  read- 
ing therefrom  the  date  of  its  return  by  the 
grand  Jury,  steted  to  the  Jury  that  tbe  burglary 
took  place  oa  the  ITtb,  and  that  the  grand 
Jury  had  indicted  the  negro  on  tbe  26th— quick 
work  to  get  a  negro  burglar."  To  these  re- 
marka  defendant  o^c^ted  as  beiiv  preju- 
dicial to  him  and  wholly  Improper;  that,  not 
being  In  testimony,  tbe  same  was  calculated 
to  prejudice  and  Inflame  the  minds  of  flie 
Jury  against  defendant  The  court -states 
**tbat  the  district  attorney  stated  that  tbe 
Indictment  showed  the  grand  jury  returned 
the  same  on  the  25th  inst,  and  tbe  evidence 
showed  that  the  offense  was  committed  on 
the  17th  Inst  of  tbe  same  month.  On  the 
objection  of  defendant's  counsel,  the  Jury 
W8S  instmcted  to  disregard  the  statnnent  of 
the  district  attorney  as  to  what  the  Indict- 
ment showed  as  to  when  it  was  returned  into 
court"  In  this  there  was  no  error. 

Appellant's  counsel,  in  argument  before  this 
court  Insists  that  the  evidence  fails  to  show 


that  the  venue  of  tbe  offense  was  proven. 
Undn  the  statutes  of  this  state,  where  there 
Is  no  issue  made  In  tbe  lower  court  on  this 
question,  the  prMnmptlon  Is  that  the  venue 
waa  proven.  No  Issue  was  made  In  the  low- 
er court  on  tills  question.  We  hold  that,  the 
statute  being  oonstitational,  appellant  must 
make  an  issue  by  bUl  of  eneptkms  in  the 
Iowa  Court  vben  he  Insteto  the  veniw  was 
not  proven.  Bee  McOlasstm.  t.  Btett^  88  Tex. 
Or.  B.  351,  43  8.  W.  83. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


8pabb:s  v.  statb. 

(Oonrt  ef  OrfmbiBl  Appeals  of  Tnaa.  Dab  18^ 

1903J 

HOHICIDB  —  HtmDBB  IN  BBCOND  DBORBB  — 
KILLING  WRONG  FBR80N-8BLF-DBFSN8K- 

BVIDENCE— SUFnCIBNCY  — APPBUlXj  —  PRBJ- 
UDICIAL  ERROR. 

1.  Ad7  error  in  a  charse  on  express  malice 
in  a  proBecution  for  homicide  is  rendered  barm- 
less  oy  a  coDTiction  of  murder  in  the  second  de- 
gree. 

2.  Wliere  A.  kills  B.,  intending  to  kiU  O.,  he 
is  guilt;  of  murder  in  the  second  degree,  pro- 
vided the  UUIiv  would  have  been  murder  hi 
the  flist  or  second  degree  had  O.  been  killed. 

3.  In  a  prosecutton  tor  homicide,  evidence  ex- 
amined, and  AsM  not  to  raise  the  Issoe  ot  self- 
defense. 

Appeal  from  District  Oonrt,  McLennan 
Gonnty;  Sam  B.  Scott;  Judges 

Joe  l^>arkB  was  oonvlctod  of  murdw  in  the 
second  degree,  and  appeals.  Affirmed. 

Howard  Martin,  Asst  Atty.  Qen.,  tot  the 
Stata 


DAVIDSON,  P.  J.  Appellant  was  convU^ 
ed  of  murdO'  In  the  second  degree,  the  pen- 
alty assessed  being  15  years  In  the  penltra- 
•tlary. 

In  motion  for  new  trial,  the  charge  Is  crit- 
icised because  of  this  statement:  If  "the 
facte  and  drcumstances  in  the  case  show 
such  a  g«ieral  reckless  disregard  of  human 
life  as  necessarily  includes  the  formed  de- 
sign against  Uie  life  of  tbe  parson  slain, 
then.  If  so,  the  killing,  if  It  amounte  to  mur- 
d»,  will  be  upon  express  malice."  Tbe  crit- 
icism is  that  there  were  no  facte  introduced 
in  evidence  upon  which  the  charge  could  be 
predicated,  and  Ibat  It  was  calculated  to  mis- 
lead the  Jury  to  defendant's  prejudice^  This 
contention  is  not  well  taken.  Tbe  verdict  of 
the  Jury  shows  that  appellant  was  not  prej- 
udiced by  this  charge,  because  they  convict 
ed  him  of  miudH'  in  the  second  degree,  and 
not  murder  in  the  first  aa  they  would  be 
required  to  dp  if  they  found  eqiress  mallc& 
And  a  second  reason  is  that  if  there  was 
any  error.  It  passed  out  when  appellant  was 
acquitted  of  murder  in  the  first  degree. 

Nor  do  we  think  there  Is  any  merit  in  tint 
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contention  that  tbe  court  wred  In  telUns  the 
jmy  that  if  aptHdlant  killed  deceased,  An- 
derson, intfflidlng  to  kill  Sam  Ciosbin,  the 
kUllng  would  be  murder  in  the  second  de> 
cree,  proTlded  the  killing  had  been  murder 
In  tiio  first  or  second  degree  If  Oogbln  bad 
been  killed.  The  charge  Is  correct,  under 
the  decisions  In  this  state. 

The  charge  seems  to  have  been  a  nOier 
favorable  presentation  of  the  law  In  behalf 
of  anptilant  The  Issue  presented  by  the 
tacts  as  relied  upon  by  appellant  was  em- 
bodied In  bis  q>ecial  charge,  which  was  in- 
dn^d  In  the  court's  general  charge,  and 
glnn  the  Jury,  to  wit:  "Homicide  Is  ex- 
cusable when  the  death  of  a  human  b^ng 
bappois  by  accident,  or  misfortune^  though 
caused  by  the  act  of  another,  who  is  In  the 
prosecution  of  a  lawful  object  by  lawful 
means.  The  lawful  act  causing  the  death  of 
another  must  be  done  by  lawful  means  and 
In  a  lawful  degree.  Now,  If  you  believe 
from  the  evidence  that  on  the  night  of  the 
killing  of  Dave  Anderson,  defendant  was  a 
guest  on  Uie  premises  of  ssid  Dave  Andov 
son,  with  his  knowledge  and  consent,  and 
that  Just  prior  to  the  killing  defendant  had 
Emma  HiUlard,  the  stepdaughter  of  Dave 
Anderson,  under  his  care,  and  it  yon  further 
b^eve  that  defendant  saw  some  one  squat- 
ting in  the  back  yard,  and,  not  knowing  that 
It  was  deceased,  fired  a  pistol  merely  to 
frighten,  but  with  no  Intention  to  hit,  such 
person,  his  act  would  not  be  unlawful,  and 
you  will  acqtdt  defendant  If  you  so  find.** 
Perhaps  tills  was  more  favorable  to  appe- 
lant than  the  facts  JustiOed.  An^Ilanfs 
contention,  as  made  by  his  own  testimony, 
was  that  he  beard  scnne  one  in  the  back  yard 
of  the  deceasedi  and  went  to  ascertain  who 
It  was;  that  be  found  a  party  squatting 
down,  and,  believing  it  to  be  Sam  Oogbln, 
who,  be  claims,  had  iwevlously  threatened 
his  life,  fired,  as  he  stetes,  to  frighten  him, 
as  the  man  squatted  down  arose  and  began 
to  ai^roach  him.  He  further  states  that  he 
told  deceased  two  or  three  times  not  to  ap- 
proach him.  l%ere  are  no  facte  which  go 
to  show  that  deceased  was  making  any  dem- 
onstration or  doing  anything  towards  car> 
rylng  into  OKCution  any  threat,  even  it  it 
had  been  Gogbln,  at  the  time  appellant  fired 
the  shot;  and  his  own  testbnony  makes  it 
clear  that,  after  he  fired  the  shot,  he  ascer- 
tained who  his  victim  was,  and  accompanied 
him  several  steps  towards  his  residence,  and 
left  his  victim,  went  into  a  bouse  near  by 
and  hid  his  pistol,  and  at  first  doiied  any 
knowledge  at  the  homicide,  but  subsequent- 
ly told  the  story  above  detailed.  OOgbln 
was  Introduced,  and  denied  making  the 
ttareate,  and  further  testified  that  his  rela- 
tion with  defendant  was  pleasant  and  friend- 
ly: that,  only  a  short  time  before  the  homi- 
cide, appellant  was  In  his  barber  shop,  and 
was  shaved  by  him;  and  that  he  frequently 
shaved  appellant  after  the  imputed  threato 
alleged  to  have  been  made.  There  seems  to 


have  been  no  excuse  for  this  kUUng,  and  the 
issue  of  self-defense^  in  our  opinion,  is  not 
raised  by  the  testimony. 
The  Judgment  is  affirmed. 


GIBSON  T.  STATE. 

(Oonrt  of  Orlmlaal  Appeals  of  Texas.  Dec  18, 

1803.) 

INCBI8T  —  WITNESSES  —  lUFEACBUENT  —  TE3- 
TIUONT  BEFORE  GRAND  JDRT  —  APPBAL  — 
HARMLSSS  ERROR— INSTEDCTIONS. 

1.  Where,  in  a  criminal  case,  the  state  qross- 
examines  prosecatiDg  witneas  as  to  her  testi- 
mony before  the  grand  jury,  and  she  denies 
matdns  certain  statements  there,  tbe  state  can 
prove  By  the  mnnbers  of  the  grand  jury  and  the 
district  attorney  that  she  made  aucb  state- 
ments. 

2.  Where  prosecuting  witness  on  the  trial  de- 
nied that  accused  was  guilty,  the  state  could 
place  witnesses  on  ths  stand  and  prove  con- 
tradictory statements  made  by  the  prosecnting 
witness  before  the  ^nd  jury;  flM  testimony 
beingOQ  a  material  laane. 

3.  Where  there  is  positive  testimony  of  In- 
ceatQOQS  intercourse,  a  charge  on  the  law  of  dr- 
comstaotial  evidence,  wlille  error,  is  liarmless. 

Appeal  from  District  Court,  Nacofdocfaea 
County;  Thomas  C.  Davis,  Judge. 

Fayette  Gibson  was  convicted  of  incest; 
and  appeals.  AfBrmed. 

Howard  Martin,  Asst.  Atty.  Ool.  tot  the 
Stete. 

BBOOES,  1.  Appellant  was  convicted  of 
Incest  and  his  punishment  assessed  at  con^ 
flnement  in  the  penitentiary  tm  a  term  of 

four  years. 

While  prosecutrix,  Eliza  Underwood,  was 
testifying  in  behalf  of  the  defendant,  she 
stated  that  she  had  never  had  intercourse 
with  appellant,  and  that  he  was  not  the  fa- 
ther of  her  child;  that  the  only  person  who 
had  eva  bad  intercourse  with  her  was  Will 
Davis.  ^11  No.  1  shows  that  the  state,  on 
cross-fflcamlnatlon,  was  permitted  to  totaro- 
gate  her  as  to  her  testimony  hetare  the  grand 
jury.  She  denied  making  certain  stetemeote 
before  tbe  grand  Jury.  Some  she  said  she 
did  not  remember  about  Theret^n  the 
stote  proved  by  various  members  of  tbe 
grand  Jury  and  the  district  attorney  that  she 
made  these  stetemente  before  tbe  grand  Jury. 
In  this  there  was  no  error.  It  was  also 
proper  for  the  court  to  permit  tbe  stete  to 
place  the  witnesses  on  the  stand  and  ^ove 
the  contradictory  atatemente  »tta  laytog  the 
predicate,  as  above  shown;  her  testlmooy 
and  the  questions  asked  ber  being  upon  a 
material  issue.  The  court  propwly  limited 
tbe  Impeaching  testimony  to  the  purpose  f<w 
which  it  could  be  considered. 

Appellant  complains  of  the  admlsslai  9t 
testimony  shown  in  UIls  Nos.  2,  8,  and  4; 
but  the  court,  to  his  explanation  to  these 
bills,  states  that  there  was  no  obJectl(m  made 
at  tbe  time  of  the  ln1iodncti<ni  of  said  testi- 
mony. 

Appellant  also  Inslste  tbe  court  orred  in 
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prewDtliiK  to  the  jnrj  the  law  of  drennntan- 
ttal  srldence.  Tbia  la  true,  alnce  tbe  evi- 
dence la  not  at  all  drcnmstantlal.  Imt  tbere 
la  posltlTe  teetlinoiiy  to  tbe  inceatnoaa  Int^ 
conrae.  However,  locb  a  charge  could  not 
Injure  appellant 

The  radlct  of  the  jury  U  aapported  Igr  ttie 
erldsnce.  The  Judgment  Is  afOrmed. 


TANN,  allaa  VANOB,  t.  STATE. 

(Oonrt  of  OHminal  Appeals  of  Texas.  Dec.  16, 
1903.) 

ORIHINAJU  LAW  — H0HIGIDB-8BI^-DBFIDN8B- 
FROVOKINO  THB  DIFFICULTT-nARRBST-^U- 
NICIPAL  CORPORATIONS  —  PROVISION  IN 
CHARTER—  INSTRUCTIONS  —  BVIDBNCH— AD- 
HISSIBIUTT— IMFBACHING  WITNESS. 

1.  A  citr  charter  and  ordinances  aQthorizlng 
polk-emeu  to  arrest  without  warrant,  when  an 
ordinunce  is  violated  in  their  view,  is  valid. 

2.  Though  a  quaUficati(«  of  an  instruction 
on  manslanghter  excluding  from  tbe  definition 
a  case  where  the  accused  provoked  .a  contest 
with  the  actual  and  apijaretit  l&teution  of  kill- 
Ing  is  in  accordance  with  the  statnte  and  Is 
properl7  given  on  behalf  of  the  state,  an  in- 
struction should  also  be  given  on  manslaug^tu 
vrithont  this  Qualification,  where  evidence  con- 
flicted as  to  whether .  accnsed  provoked  the 
conflict. 

8.  If  an  olDcer  exercises  his  right  to  arrest, 
for  violation  of  sn  ordinance,  in  a  threatening 
and  menacing  manner,  the  person  arrested  li 
justified  In  resisting  to  the  extent  of  teking 
life,  if  necesBary  to  save  his  own  life. 

4.  Where  a  poUcemsn,  in  attemptioc  an  ar- 
rest, roughly  attempted  to  pull  a  hacunan  off 
his  hack,  and  the  hackman  shot,  out  of  anger 
rendering  his  mind  incapable  of  cool  reflection, 
he  would  be  guilty  of  no  higher  offense  than 
manslaughter. 

5.  Au  Instruction,  on  a  trial  for  murder  of  so 
oiDcer  attempting  an  arrest,  that,  it  the  jury 
do  DOt  believe  from  the  evidence  that  he  vrai 
fai  good  faith  attempting  the  arrest  tor  viola- 
tion of  an  ordinance,  and  if  it  reasonably  ap- 
peared that  he  intended  to  shoot  the  accused, 
the  killiug  was  jnstifiable,  is  objectionable  in 
requiring  the  jury  to  find  as  an  afllrmatlvo 
fact  that  the  officer  did  not  attempt  the  ar- 
rest in  good  faith. 

6.  One  accused  of  murder,  who  claims  that 
the  act  was  in  self-defense,  is  entitled  to  a 
charge  on  self-defense  containing  no  re»t)ictiona 
B8  to  the  law'  on  provoking  the  difilcultj' 

7.  An  instrnctioo,  on  a  trial  for  murder  if  an 
officer,  that,  if  the  jury  do  not  believe  tha^  the 
accused  provoked  the  difficulty  with  the  inten- 
tion of  killing  or  doing  serious  bodily  harm  to 
the  ofllcer,  and  if  they  find  that  tbe  officer  had 
no  authority  to  arrest  the  accused,  and  accused 
knew  his  lack  of  authority,  and  that  the  officer 
aroused  tn  the  accused  sudden  panion  by  an 
attempt  to  arrest  him,  etc.,  ia  objectionable  as 
reuuinng  affirmative  findings  on  these  points, 
while  the  accused  is  entitled  to  the  benefit  of 
any  reasonable  doubt. 

8.  A  charge  on  provoking  the  difficulty  sboold 
state  what  constitutes  provoking  tbe  difficulty. 

9.  To  defeat  the  right  of  self-defense  by  pro- 
voking a  difficulty,  the  accused  must  have  said 
or  done  something  with  intent  to  produce  the 
occasion,  or  bring  about  the  difficulty,  -widdi 
makes  him  reapoiisible  crimiafllJy, 

to.  One  attaL'ked  by  a  policeman.  Independent 
of  any  attempt  to  arrest,  had  the  same  right  to 
defend  as  against  a  private  indiyldnal. 
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11.  One's  right  to  self-defense  Is  unaffected  by 

the  relative  strength  and  size  of  tha  parties, 
where  the  weapons  used  were  six-shooters. 

12.  On  a  trial  for  murder,  evidence  of  accna- 
ed's  remark  immediately  after  the  affray,  to 
one  who  had  seized  liim,  that  the  deceased 
ought  to  be  killed,  that  no  one  could  pnll  h^m 
off  bis  hack,  was  admissible  as  part  of  the  rM 
gestae. 

13.  £}vidence,  after  predicate  laid,  that  one 
had  said  to  a  witness,  "It  ia  a  shame  to  murder 
a  man  like  that."  and  he  replied,  "He  ought 
to  have  been  killed;  I  would  kill  any  man  that 
would  try  to  pull  me  off  my  hack,"  is  Inadmis- 
sible, on  the  trial  fen-  the  murder,  to  Impeach 
the  witness. 

Brooks.  J.,  dissenting. 

Appeal  from  District  Coort,  Tarrant  Oonn- 
ty;  Izb7  DnnkUn.  Jodfa 

Jta  Vann,  alias  Jeff  Vance,  waa  conrlctoa 
of  murder,  and  appeals.  Reversed. 

J.  M.  Hart,  Wynne  &  McCart,  and  BowIIn 
ft  McCart,  for  appellant  O.  S.  Lattlmore, 
Co.  At^.,  and  Howard  Martin.  Asst.  AXtj. 
Gen,,  for  the  State. 


DAVIDSON.  P.  J.  AppeUaat  (a  back  driv- 
er) waa  convicted  tax  the  mnrder  of  A.  J. 
Orimea  (a  policeman),  and  his  pmiishment 
assessed  at  death.  The  atatement  of  facta 
discloses  that  api>ellant  bad  been  arrested 
two  or  three  tbnee  by  deceased  for  vl<datlng 
Uw  back  ordinance.  By  vlrtaie  of  one  of 
these  amets,  under  the  writ  of  habeas  cor- 
pus this  hack  ordinance  was  declared  void. 
These  matters  engendered  some  111  feeling 
between  deceased  and  appelant;  In  Cac^  the 
record  dladoees  thne  seems  to  have  been 
some  feeling  between  the  hack  drivers  on 
one  side  and  the  policemen  on  the  other. 
The  kllUng  occnrred  jnst  on  the  edge  of 
what  Is  known  as  the  "Al  Hayne  Triangle," 
inuuedlately  west  of  the  Texas  ft  Pacific 
Railway  Depot  Along  the  street  west  of 
said  depot  two  street  rsllway  tracks  are  laid. 
The  cooBdl  of  Pt  Wortb  paraed  an  ox^ 
dlnance  prohibiting  hack  drivers,  hotel  mn- 
ners,  and  kindred  classes  of  people  from  tak- 
ing their  stand  east  of  this  street  car  track 
for  the  purpose  of  soliciting  passengers  who 
came  In  on  the  differrat  lallvray  trains. 
Tbe  theory  Of  the  state  la  that  aiqjwllant  tatik 
tbe  stand  within  the  proldbfted  circle  and 
solicited  passengers  for  his  hack,  and  that 
deceased  undertocA  to  arrest  him  for  thte 
reaatm.  Thla  broo^t  up  the  dlfflcolty  In 
which  the  policeman  lost  bis  life.  Tbe  the- 
ory of  tbe  defense  Is  that  a^ieUant  did  not 
take  his  stand  within  the  prohibited  drde, 
and  that  deceased  did  not  undertake  to  ar- 
rest him,  but  undertook  to  wreak  his  Ten< 
geance  on  i^^lant  for  rod  or  imaginary  in- 
snlts  ofFered  blm  daring  tbe  convwsatlon  im- 
mediately preceding  tbe  homlc^.  Tbe  tes- 
timony Is  very  voluminous— unnecessarily  so 
—and  a  great  deal  of  It  Is  but  repetition.  The 
witness  Matkins,  for  the  state,  locates  him- 
self near  tbe  scene  of  the  homicide,  at  aboat 
6.*45  o'clock  a.  m.  He  says  appellant  came 
driving  aroond  Main  street  towards  the  hack 
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stand,  and  tamed  In  towards  where  blms^ 
and  deceased  were  standing,  and  droTe  up 
wltbln  probably  8  or  10  feet  of  the  sidewalk. 
Deceased  remarked  to  appellant,  "JeCE,  yon 
are  going  to  keep  on  numlog  over  tbere  until 
7oa  get  another  case  filed  against  you." 
Appellant  began  backing  up  to  the  line,  and 
remarked  to  deceased,  "File  It;  God  damn 
you,  file  it';  By  this  time  appeUant  bad  got- 
ten bfa  carriage  backed  out  to  the  proper 
place,  and  deceased  had  walked  probably  16 
or  20  steps  down  the  sidewalk  away  from 
appellant,  and  appellant  remarked,  "You  are 
nothing  bat  a  God  damned  old  Jobber."  De- 
ceased checked  up  a  little,  turned  rather 
facing  appellant,  when  appellant  again  re- 
marked, "That  is  all  yon  are,  yon  are  a  God 
damned  old  Jobber;  and  if  you  want  any- 
thing out  of  me  you  can  get  it"  Deceased 
replied,  "I  will  Just  place  yon  under  bond; 
I  will  place  you  under  bond,"  and  started 
orer  to  appeUanl^s  back.  Ab  be  did  bo,  ap- 
pellant vbo  was  sitting  oa  his  liack,  arose 
to  a  standing  position  on  tbe  boot  of  bis 
hack,  drew  a  glove  <^  his  right  hand,  and 
stood  to  that  position  until  deceased  walked 
up  to  the  side  of  his  carriage  to  the  left 
Deceased  said  to  appellant,  *'JefE,  rign  this 
bond.'*  As  deceased  approached  appellant 
he  took  out  a  twnd;  that  Is,  he  took  some 
papers  from  his  pocket— three  or  four;  maybe 
more— selected  one,  and  placed  tbe  othen 
back;  and  said,  "Sign  this  bond.**  Appel- 
lant looked  down  at  him,  and  said,  **!  will 
sign  nothing,  God  damn  you;  I  will  sign 
noQilng."  Deceased  nplled,  "It  you  don't 
sign  the  bond  yon  will  hare  to  go  wifli  me," 
and  reached  up  and  caught  aK>ellant  on  the 
pants  leg.  Just  above  the  knee,  and  said,  "Oet 
off  and  come  wlih  me;  yon  will  have  to  come 
with  me."  At  this  remark,  appellant  reach- 
ed down  to  tbe  cushion  of  liis  carriage,  lacked 
VP  a  pistol,  and  said,  "Here  la  the  way  I 
will  come  down,"  and  fired  at  Grimes,  who 
was  standing  right  by  tba  side  of  the  wheel. 
Deceased  dodged  a  little  bit  and  went  back 
by  tbe  ^e  of  ttie  tmtik,  and  as  he  did  so 
appellant  llred  again,  and  as  he  reached  the 
rear  end  of  tbe  hack  he  and  deceased  fired 
about  file  same  time.  The  firing  contlnaed 
until  deceased  fell.  Acccwdlng  to  ttOa  wit 
n«a,  appellant  drove  across  the  street  rall- 
iray  track  toward  the  depot,  and  after  cross- 
ing this  be  was  on  tbe  prohibited  territory, 
some  12  feet  or  mwe.  Appellant  drove  over 
to  meet  passengers.  At  the  time  of  the 
shooting  tiie  bead  of  appellant's  hwses  were 
on  the  street  car  line,  west  of  the  track,  as 
was  this  witness,  his  team  being  a  little 
ahead  of  appellant's  hack.  This  street  rail- 
way track  designated  by  the  city  ordinances 
is  what  these  witoesses  called  the  "dead 
Un^"  east  of  wlilcb  the  hat^  were  ivtrtilUt- 
ed  going;  and  parties  were  toterdlcted  com- 
tog  nearer  the  depot  than  that  unless  the 
passengers  qioke,  and.  If  that  occurred,  the 
hadnnan  had  the  right  to  go  and  get  BvaSi 
passengen.  Witness  did  not  know  whether 


appdlant  received  a  signal  from  any  of  tbe 
passengers  or  not,  bat  was  under  the  impree- 
sion  tbey  paid  no  attention  to  him.  There 
were  quite  a  number  of  hacks  along  this 
"dead  Itoe."  This  fairly  presents  the  state's* 
side  of  tbe  case  and  the  attending  drcwa- 
stences. 

Battis  testified,  for  defendant,  that  at  tke 
time  of  the  difficulty  defendant's  horses  were 
west  of  the  street  car  track,  standing  facing 
east  towards  the  depot  and  appellant  was  on 
his  back.  The  first  this  witness  noticed  of 
the  difficulty  was  when  a  train  came  In  and 
some  passengers  came  out  from  the  depot 
Appellant  called  to  tbe  passengers,  and  bis 
team  walked  on  the  track;  did  not  walk 
diagonally  across  the  street  but  a  llttie  south 
from  a  straight  line;  and  appellant  brought 
up  his  team  and  went  to  backing  them.  As 
he  did,  deceased  hallooed  at  him.  "Better 
get  back  across  that  line."  Appellant  said, 
"I  am,"  and  lauded.  Deceased  made  a  re- 
mark to  the  effect  if  he  did  not  stay  ocroBi 
tbere  he  would  arrest  him.  Appellant  told 
him  he  bad  not  been  across  tiie  Une;  and 
there  were  some  other  words  spoken,  but  the 
vrltoess  did  not  tmderstond  what  was  said. 
There  was  some  noise  and  trains  running, 
and  a  street  cor  passed  also  about  that  time. 
Tbe  next  this  witnm  noticed  of  deceased  be 
was  across  the  track  right  by  tbe  borses  of 
appelant,  dose  to  the  wheel  of  the  hack, 
but  he  could  not  imdentand  what  tftfaer  of 
them  said.  Deceased  walked  up  by  the  side 
of  appellant^s  hack  and  grabbed  him  by  tbe 
coat,  near  the  hip.  Appellant  sort  of  twisted 
a  Uttie  bit,  and  deceased's  band  dipped  off 
api>ellant^8  coat,  and  there  was  a  shot  fired. 
This  witoesB  could  not  see  deceased,  after  bis 
hands  slipped  crft  appellant's  coat  on  account 
of  the  carriage  of  t>a/»hTn*ii  Brooks;  but  tiwre 
was  a  shot  fired  from  that  side  of  the  back, 
ami  appeUant  got  his  pistol  and  fired  imme- 
diately afterwards— getting  his  pistol  from 
under  what  this  witness  terms  the  "dte^ 
seat"  on  the  hack.  "He  [appellant]  got  that 
pistol  Immediately  after  the  two  sbots  I 
heard  fired.  Tbere  was  not  a  great  deal  <tf 
difference  between  the  two  Shots  I  heard 
ibed;  It  vras  all  done  very  quick."  When 
the  first  shot  was  fired,  appellant  bad  notii- 
Ing  to  his  bands  but  his  lines;  but  when 
that  shot  was  fired,  appellant  got  his  gun 
tnm  under  the  dickey  seat  Grimes  went 
towards  the  rear  of  the  hack,  and  the  firing 
continued  until  deceased  was  shot  down. 
This  wltoess  did  not  bear  appellant  say, 
"You  are  nothing  but  a  God  damned  old 
Jobber." 

Witness  Brooks  testified  that  be  was  a 
back  driver,  and  his  hack  was  about  2S  feet 
from  appelant  at  tbe  time  of  tbe  difficulty, 
and  there  was  no  back  between  his  snd  ap- 
pellants; that  appellant  was  at  tiie  stand 
when  wltoess  drove  up;  be  beard  something 
said  between  deceased  and  appellant  When 
tbe  passengers  came  oat  of  the  depot  be 
(witness)  ranarked.  ''Drive  over  and  get  you. 
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colcm^  It  yon  want  a  liack^  tapped  Us 
bones*  and  stqiped  orer  tbe  car  track.  As 
be  did  this,  appellant  also  started  over  Just 
after  this  witness,  "and  cut  hie  borses  sontb 
In  front  of  Jake  StliM^s  team,  standing  per- 
fiectly  stUl  about  6  or  8  feet  west  of  tbls 
street  car  Hne,  and  bis  borses  were  beaded 
sontb,  and  he  was  after  tbe  same  people  that 
I  was.  He  did  not  get  them.  Officer  Qrlmes 
[deceased]  was  standing  orw  on  the  side- 
walk, and  told  Jeff  If  be  did  not  look  out  he 
would  anest  him.  Jeff  sftTB.  Ton  are  noth- 
ing bnt  a  Jobber  and  a  knocker,'  and  Orlmes 
told  him  If  he  didn't  look  ont  be  would  ai^ 
rest  blm.  Jeff  told  Um,  *Toa  are  a  knocker 
and  a  Jobber.'  WtOt  that  Orlmes  came  on 
oTer  to  Vann'B  bade  on  tbe  north  aSAe  of  his 
back,  and  stopped  about  the  singletree  of  the 
near  horse,  talking  to  him.  He  told  him  he 
would  have  to  arrest  blm— be  didn't  know 
what  ftar;  and  be  says,  'For  driving  over 
tber&*  Jeff  told  him,  *i  was  not  over  the 
dead  lln&*  And  with  ttiat  Offleer  Orlmes 
wanted  blm  to  sign  a  bond,  reached  bis 
hand  down  here  In  his  pocket,  and  Jeff  told 
Urn  he  would  not  do  It  With  that  he  moTed 
towards  Jeff's  hack,  and  Jeff  told  him,  Don't 
climb  up  here;  dont  climb  rrp  here.*  At  that 
Officer  Orlmes  stooped  over  and  threw  his 
1^  toot  on  tbe  bub,  and  before  he  put  hta 
foot  up  be  pulled  Ids  gun  out,  bad  It  up  In 
tbls  position,  and  Jeff  stooped  ow  tbe  south 
aide  of  his  bad^,  and  Officer  Orlmes  took  bis 
foot  down  and  stepped  down— I  suppose 
about  six  feet  from  the  back--and  shot  flrat 
When  he  shot,  Jeff  then  lifted  np  tbe  dlcbqr 
seat  from  the  south  side  and  pulled  his  gnu 
ont  and  shot  at  Officer  Orimes."  According 
to  tbls  witness,  deceased  shot  again.  At 
this  time  be  placed  appellant  as  standing  up 
and  GMmea  going  toward  tbe  rear  md  of 
the  carriage,  and  abont  the  time  he  reached 
the  hind  wheel  both  parties  shot;  and  the 
officer,  on  reachli^  the  rear  «id  of  the  hack, 
shot  through  tbe  glass  In  the  back  of  the 
back,  and  passed  on  to  the  other  side  of  the 
hack,  where  tbe  firing  was  renewed.  He 
says  when  Orlmes  fired  tbe  first  shot  he 
(Orlmes)  was  standing  oat  from  the  carriage; 
appellant  had  nothing  In  his  hand,  but  was 
standing  up  In  tbe  boot  of  his  baift,  and 
did  not  reach  tor  bis  pistol  until  after  the 
officer  bad  fired  the  first  shot 

Appellant  took  the  stand  In  bis  own  be- 
half. He  says:  About  6:30  o'clock  a.  m.  he 
drove  to  the  Texas  &  Pacific  Station.  That 
upon  reaching  tbe  street  car  track  bis  hors- 
front  feet  stopped  about  the  middle  of  the 
west  street  car  tntk.  Deceased  was  stand- 
iBg  nerom  on  the  sidewalk,  and  remarked. 
**Oet  back  there,  or  I  will  make  a  case 
against  yon.**  Appellant  replied,  *^alt  un- 
tU  I  cross  the  line  btfore  you  make  any 
caae;  you  have  got  no  right  to  make  Any 
ease  until  I  cross  the  line.**  "Deceased  start- 
ed and  walked  off.  I  should  think  a  little 
north;  and  I  says.  'Ton  are  nothing  but  a 
Jobber,  .and  you  make  a  caae  if  you  want 


to.*  Deceased  turned  around  and  started 
sontb,  and  remarked,  *I  will  make  you  take 
that  back,'  stepped  off  the  sidewalk,**  and 
came  dose  up  to  appellant  by  the  front  wheel 
of  bis  hack,  and  told  appellant  to  get  (tf 
his  carriage.  He  declined  to  do  It  Deceased 
reached  up  with  bis  hand  and  caught  appel- 
lant by  tbe  pants;  he  pidled  loose  from  de- 
ceased, and  deceased  pulled  his  pistol  and 
fired.  As  he  fired,  appellant  got  his  pistol, 
and  the  deceased's  se«md  shot  and  appel- 
lant's first  dwt  wore  close  together,  appel- 
lantfs  first  shot  going  through  the  B«it  of 
tbe  hack.  He  did  not  get  his  pistol  entirely 
up  betore  It  went  off.  When  deceased  fired 
■ttie  second  shot  he  was  backing  towards  the 
north  bind  wheel  of  appellant's  carriage,  and 
was  near  the  mntfa  hind  wbe^.  Deceased 
passed  on  around  tbe  carriage  to  the  south- 
west coxnw,  and  appellant  shot  over  tbe  car^ 
rlage  at  blm.  Deceased  shot  through  the 
back  of  tbe  carriage  at  appellant  and  ap- 
peUant  Jumped  off  tbe  back,  and  as  deceased 
came  around  the  comer  of  tbe  carriage  they 
met;  and  appellant  again  fired,  deceased 
firing  about  the  same  time;  deceased  ML 

There  were  other  witnesses  who  testified 
pro  and  con  as  these  already  mentioned. 

The  charter  of  the  dty  of  Ft  Worth  author- 
ised the  dty  eoundl  to  pass  ordinances  <tf 
the  character  mentioned,  and  also  anthorised 
Its  poUeemen  to  arrest  without  warrant 
whenever  a  violation  of  any  of  the  dty  or- 
dinances was  ctmimltted  in  tiidr  view.  My 
Brethren  are  of  opinion  that  this  clause  of 
the  charter  and  ordinances  passed  thereun- 
der are  valid.  The  writer  does  not  agree 
with  these  views,  and  beHeves  the  ordinance 
cannot  confer  such  povm  beyond  tbe  general 
Btato  law. 

There  vras  a  motion  (or  contlniunce  made 
by  appdlant  which  was  overruled,  and  quite 
a  deal  of  newly  discovered  testimony  at- 
tached to  the  motion  for  new  trial.  But  as 
tbe  case  will  be  reversed  upon  other  propo- 
sitions,  and  these  matt»rs  may  not  occur  up- 
GO  another  trial  as  here  presented,  a  dis- 
cussion of  than  is  pretermitted. 

As  we  understand  the  testimony,  tbe  is- 
sues of  murder,  manslaughter,  and  aelf-de- 
fense  are  suggested.  Tbe  question  of  killing 
under  the  theory  of  illegal  arrest  Is  also  pre- 
sented. If  appellant  bad  crossed  what  the 
witnesses  term  tbe  **dead  line"  and  bad  tak- 
en his  stand  with  his  hack  to  the  prohibited 
territory,  this  act  was  in  violation  of  the 
city  ordinance.  It  may  be  seriously  ques- 
tioned, bowevor,  that  he  had  done  so,  even 
from  the  state's  stendpolnt  The  wltaess 
Matklns,  whose  testimony  Is  referred  to 
above,  says  that  appellant  had  crossed  the 
dead  line,  and  Immediately  b^n  backing 
Us  back  until  he  got  at  tbe  proper  position. 
If  this  was  all  that  appellant  did,  he  was 
not  In  violation  of  tbe  dty  ordinance;  be- 
cause he  neither  stopped  nor  took  bis  stand 
within  the  prohibited  territory.  While  be 
rushed  across  the  dead  line  to  his  eagerness 
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for  passengers,  be  Immediately  backed  out; 
and  tbis  seemed  to  trnve  been  recognized  bT 
the  officer  blmself,  when  he  remarked  to 
Mm,  In  snbutance,  U  he  kept  nmnlng  acrou 
the  dead  line  he  would  have  another  case 
against  lilm.  and  by  reply  of  appellant,  "Walt 
until  I  cross  the  dead  line."  The  proTOcatlon 
ctfered  by  appellant,  if  In  fact  It  be  a  proro- 
catton,  arose  out  of  the  remarks  made  by. 
appellant  to  deceased  that  he  was  "nothing 
but  a  Jobber  and  a  knocker,"  or  a  "God 
damned  old  Jobber  and  knocker,"  and  that 
deceased  "could  make  a  case  If  be  wanted 
to,"  continuing  with  Ms  challenge  to  de- 
ceased to  file  a  case  against  Mm  if  be  de- 
sired. If  appellant  had  not  violated  the  - 
ordinance,  as  he  contends  and  his  witnesses 
testified,  then  the  officer  bad  no  authority 
to  arrest,  and  was  in  the  wrong  when  he 
threatened  htm  with  a  case  of  prosecution. 
It  was  the  duty  of  the  officer,  under  the  or- 
dinance, if  appellant  bad  violated  it,  to  arrest 
blm,  and  his  threat  to  do  it  seems  to  indicate 
that  api^llant  had  not  violated  the  ordinance. 
If  In  fact  appellant  was  not  violating  the 
ordinance,  the  officer  was  the  fli^t  to  use  re- 
marks that  tended  to  bring  on  tlie  difficulty; 
for.  If  appellant  had  not  crossed  tbe  dead 
line  and  taken  his  stand  in  violation  of  tbe 
ordinance,  tbe  officer's  remarks  to  appellant 
were  uncalled  for  and  unnecessary.  There 
were  two  facts  omitted  in  tbe  above  state- 
ment of  tbe  evidence,  which  are  here  stated: 
Each  side  produced  testimony  showing  that 
the  other  bad  made  threats  of  a  serious  char- 
acter. While  of  a  general  nature,  the  threat 
by  deceased  Included  tbe  hackmen,  of  which 
appellant  was  a  member,  and  appellant's 
threats  were  against  tbe  policemen,  and  one 
witness  said  that  be  made  a  threat  directly 
against  deceased. 

Appellant  contends,  and  we  think  correct- 
ly, that  he  had  the  right  to  have  a  charge  on 
manslaughter,  unfettered  by  a  charge  on 
provocation  with  tbe  apparent  intention  to 
kill;  and  also  that,  under  the  law  and  the 
facta,  he  was  entitled  to  a  clear  and  un- 
equivocal charge  on  self-defense,  unlimited 
by  tbe  law  in  regard  to  provoking  a  diffi- 
culty. After  defining  manslaughter,  the  court 
places  tMs  qualification  upon  It:  "Though  a 
homicide  may  take  place  under  circtmistan- 
ces  showing  no  deliberation,  yet  If  the  person 
guilty  thereof  provoke  the  contest  with  the 
actual  and  apparent  intention  of  killing,  or 
doing  some  serious  bodily  injury  to  deceas- 
ed, the  offense  do«  not  come  within  tbe 
definition  of  manslaugbter."  WMle  tbls  la 
tbe  statutory  law,  and  perhaps  in  this  case 
was  properly  given,  still  a^wllant  was  enti- 
tled to  a  charge  on  manslaugbter  unfettered 
by  this  statute.  While,  perhaps,  tbe  court 
should  have  given  this  charge  for  tbe  benefit 
of  the  state,  at  tbe  same  time  he  should  have 
given  a  charge  on  manslaughter  without  this 
qualification.  Oertainly  the  appellant  should 
bare  a  clear  onqnalifled  chai^  on  eacb  con- 
troverted Issue  of  fact 


And  again,  the  charge  on  manslau^ter  la 
criticised,  and  a  special  charge  requested, 
submitting  appeilanf  s  theory  of  tbls  diffi- 
culty. That  la.  if  the  officer  had  tbe  rigbt 
to  arrest,  and  the  killing  grew  out  of  this 
arrest,  the  act  of  the  officer  in  arresting 
must  not  have  been  In  a  threatening  and 
menacing  mannw.  Tbis  charge  alionld  tiAve 
been  given,  and  It  was  errw  to  r^use  It 
If  appellant  was  violating  tbe  law,  and  de- 
ceased undertook  to  arrest  Mm,  and  did  It 
in  the  manner  Indicated  In  tbe  testimony,  by 
trying  to  Jerk  blm  from  bis  hack,  and  fall- 
ing to  do  this  drew  bis  pistol  on  blm,  tbe 
officer  Mmself  was  In  violation  of  law,  and 
appellant  had  tbe  right  to  resist  It  and.  If 
it  became  necessary  to  kill  to  save  bla  ovni 
life  from  tbe  onslaught  of  deceased  wboi  he 
drew  bis  pistol  and  fired  at  him,  be  would 
have  been  Justifiable.  If  he  shot  deceased 
out  of  anger,  because  he  undertook  to  poll 
Mm  off  bis  hack  und^  the  drcumstances 
detailed,  and  tills  roidered  bis  mind  Incapa- 
ble of  cool  reflection,  be  would  not  be  gaSltj 
of  any  Mgber  offense  than  manalaugbter. 
Tbls  phase  of  tbe  law  of  manslaughtOT  was 
not  presented  by  the  charge  and  the  vpedal 
requested  instruction  refused. 

Tbe  court  gave  several  charges  In  refer- 
ence to  self-defense,  wMch,  from  a  casual 
inspection,  are  clearly  erroneous.  Fos  in- 
stance, be  chaises  the  Jury:  "If  you  do  not 
believe  from  tbe  evidence  that  A.  J.  Grimes 
was  in  good  fftith  att^pting  to  arrest  de- 
fendant immediately  before  tbe  difficulty  in 
question,  for  an  alleged  violation  of  tbe  dty 
hack  ordinance  Introduced  In  evidence;  or 
if  you  believe  that  be  was  attempting  to 
malfe  such  arrest  but  further  believe  and 
find,  under  foregoing  instructions,  tbat  be 
bad  no  lawful  authority  to  make  such  ar- 
rest; and  further  believe  from  the  evidence 
that  at  the  time  defendant  began  to  shoot 
at  Grimes,  if  he  did  sboot  at  Mm.  it  rea- 
sonably appeared  to  defendant  from  act  or 
acts  then  done  by  Grimes,  or  from  siMue 
words  coupled  wltb  his  act  or  acta,  that  it 
was  the  purpose  and  intent  of  Grimes  to 
shoot  defendant  with  a  pistol,  and  that  de- 
fendant then  began  firing  at  Grimes  for  tbe 
purpose  of  preventing  being  shot  by  him;  and 
If  you  do  not  believe  from  tbe  evidence^  be- 
yond a  reasonable  doubt  that  defendant  will- 
fully and  intentionally  provoked  said  diffi- 
culty, If  be  did  provoke  it  for  the  purpose 
of  using  unlawful  ylolence  upon  Grimea— 
then  you  will  find  that  the  killing  ot  Grimes 
by  defendant  tC  be  did  kill  blm,  was  not 
an  unlawful  killing,  but  was  done  In  his  law- 
ful self-dtfense,  and  therefore  Justifiable; 
even  thooi^  yon  should  further  believe  that 
said  apparent  danger  to  defendant,  If  any. 
was  not  real.**  Exception  was  reserved  to 
tbla  charge.  It  will  be  noted  In  tbe  Urst 
statement  of  this  charge  that  it  required  tbe 
Jury  to  find  aa  an  affirmative  fact  that 
Grimea  was  not  in  good  talth  attemptlns  to 
arrest  appellant;  In  other  worda,  U  ahtfta 
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the  bordeo  ot  proof.  Appellant  Is  entitled 
to  tbe  reasonuble  doubt  on  every  proposi- 
tion where  bis  life  or  liberty  is  soi^irht  to  be 
taken.  Thla^  as  eT«y  otber  charge  given 
on  self-defense.  Is  limited  and  restrlctf^d  by 
a  charge  on  provoking  the  difficulty.  While 
exception  was  not  reserved  to  the  paragraiA 
of  the  court's  charge  following  the  one  above 
quoted,  still  a  special  chaise  was  asked  aud 
refused  covering  the  error  in  that  charge, 
and  to  the  failure  of  the  court  to  give  the 
special  instructions  exception  was  reserved. 
This  refusal  was  error,  and  the  charge  of 
the  court  sought  to  be  corrected  by  this  spe- 
cial charge  was  flagrantly  erroneous. 

Again,  the  court  instructed  the  Jury:  "If 
you  do  not  believe  from  the  evidence  that 
defendant  provoked  the  difficulty  in  question 
with  the  apparent  intention  of  killing  A.  J. 
Grimes,  or  doing  him  serious  bodily  injury; 
and  if  under  foregoing  InstructionB  you  find 
that  said  Grimes  had  no  lawful  authority  to 
arrest  defendant,  and  that  defendant  knew  of 
such  want  of  authorl^  to  make  such  arrest; 
and  If  yon  further  believe  from  the  evidence 
that  Immediately  prior  to  the  time  defend- 
ant b^an  firing  at  A.  J.  Grimes,  he,  Grimes, 
was  attempting  to  arrest  defendant,  and  that 
said  attempt  aroused  In  defendant  sudden 
passion,  as  sudden  passion  Is  above  defined," 
etc.  As  before  stated,  the  Jury  are  reqiiired 
here  to  find  affirmatively  from  the  evidence 
that  appellant  did  not  provoke  the  difficulty 
wlUi  the  apparent  Intention  of  killing  Grimes 
or  doing  him  serious  bodily  Injury;  and  they 
are  further  required  to  find  affirmatively  that 
Grimes  had  no  lawful  authority  to  arrest 
defendant,  and  that  defendant  knew  of  such 
want  of  authority  to  make  such  arrest,  be- 
fore they  could  acquit  or  reduce  his  crime 
below  that  of  murder.  It  would  take  no 
reasoning  to  show  this  to  be  error.  If  there 
was  a  reasonable  doubt  upon  either  proposi- 
tlon,  defendant  was  entitled  to  the  benefit 
of  It.  That  la,  the  Jury  should  be  required 
to  find  beyond  a  reasonable  doubt  that  de- 
fendant provoked  the  dlfficalty;  and,  if  there 
was  a  reasonable  doubt  as  to  whether 
Grimes  had  the  authority  to  arrest  or  not, 
appellant  has  the  benefit  of  such  doubt.  But 
this  charge  ecdves  both  doubts  adversely  to 
^fendant,  and  required  the  Ji^  to  find  af- 
flrmatlvely  that  neither  edsted  before  they 
could  give  him  the  benefit  of  the  law. 

In  every  charge  on  self-defense,  appellant^s 
right  of  self-defense  was  limited  by  a  charge 
(m  ptOTcAlng  the  dlfficalty.  The  charge  is 
fartbra-  criticised  because  It  nowhere  Informs 
the  Jury  what  Is  necessary  to  constitute  pro- 
voking tbe  difficulty.  The  language  Is,  as 
above  quoted,  "If  the  Jury  do  not  believe  that 
defendant  provoked  the  difficulty."  Unda: 
all  the  au^orities,  and  under  the  law.  In  or- 
der to  coMtitnte  provoking  a  difficulty,  there 
mnst  be  aomethlng  said  or  done  by  the  ae- 
cnsed  with  Intent  to  produce  the  occasion,  or 
bring  about  the  difficulty,  which  makes  him 
responsible  criminally.  Tb»  Jury  are  nowhere 
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told.  In  regard  to  tbe  law  of  provoking  the 
difficulty,  that  defendant  mnst  have  said  or 
done  something  which  produced  the  occasion 
or  brought  about  and  provoked  the  difficulty. 
'  These  matters  were  criticised  In  the  court 
i  below,  and  special  charges  asked  and  re- 
fused. All  the  special  charges,  except  No. 
3,  were  directly  applicable  to  the  facts  of 
the  case,  and  should  have  been  given.  The 
I  last  case  decided  by  this  court  with  reference 
to  tbe  court  limiting  throughoot  tbe  charge 
on  self-defense  by  a  charge  on  provoking 
the  difficulty  is  Drake  v.  State  <at  the  pres- 
ent term)  77  8.  W.  7.  However,  that  case 
but  follows  the  untHnken  line  of  authority. 

Independent  of  appellantfe  right  to  have  a 
charge  on  self-defense  growing  out  of  bis 
theory  of  Illegal  arrest,  as  well  as  a  proper 
charge  on  manslaughter  In  tbat  connection, 
defendant's  evidence  presents  clearly  and 
emphatically  a  case  of  self-defense  from  an 
attack  made  by  the  officer  Independent  of 
the  question  of  arrest.  If  deceased  ap- 
proached defendant's  hack  and  undertook  to 
pull  him  from  It,  and,  taliliv  to  do  this,  be- 
gan firing  upon  him  with  bis  six-shooter,  ap- 
pellant bad  the  unquestioned  right  to  defend 
and  tbe  further  right  to  oimtimie  shooting  un- 
til all  danger  to  himself  had  passed.  This 
Issue  was  presented  by  the  testimony. 

Again,  the  court  fettered  appellant's  right 
of  self-defense  by  a  charge  on  the  relative 
strength  and  stse  of  the  parties.  It  would 
make  no  dllference  how  large  one  may  be, 
or  how  small  the  otiier;  if  the  smaller  one  Is 
shooting  with  a  slx-ahooter.  the  other  haa  a 
Tlf^t  to  protect  hlmaeU  without  any  ques- 
tion as  to  the  relative  strength  of  tlie  parties 
or  their  size.  A  six-shooter  is  as  dangerous 
in  tbe  hands  ot  a  small  man  as  In  ttie  hands 
of  a  robust  person.  HIckey  v.  State,  76  8. 
W.  920.  8  Tex.  Ct.  Bep.  579. 

At  the  termination  of  the  dlfflcnlty,  Ful- 
ford  and  Wltcher  seised  appellant;  and  It  is 
left  In  doubt  when  appellant's  last  shot  was 
fired,  whether  while  they  had  hold  of  him, 
or  immediately  before  they  seised  him.  Pul- 
ford  testified  tbat  he  remarked.  "J^.  yon 
have  played  the  devil  now."  Appellant  re- 
plied, "Damned  big  son  of  a  Utch  ought  to 
be  killed;  there  is  no  son  of  a  bitch  can  pull 
me  off  my  hack."  Objection  waa  urged  to 
this  that  appellant  was  nnder  arrest,  having 
been  seized  by  the  officers.  Under  'the  un- 
broken line  of  authority  In  this  state,  this 
testlm«ny  was  admissible  as  res  gestae. 
Wltcher  d^ied  hearing  this. 

.Tudkins,  after  predicate  laid  to  InqMnch 
witness  Battls,  was  permitted  to  testify,  as 
follows:  "Tbat  he  IJudklna]  aald  to  witness 
Battis,  'It  Is  a  shame  to  murder  a  man  like 
that.'  Battls  replied,  'He  ought  to  have  been 
killed,  and  I  would  kill  any  man.  God  damn 
him,  that  WDUhX  try  to  pull  me  off  my  hack.' " 
Jtidkins  was  permitted,  after  Battls  denied 
these  statements,  to  swear  before  the  Jui7  to 
this  conversation.  We  think  the  exception 
was  well  taken.  This  was  an  oplnlra  nt 
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JndkliiB,  gotten  befor*  Ibe  Jarj,  aa  to  hig  vl«w 

vt  the  bomidde;  and  tbe  anaww  to  tida,  ft 
Battls  did  make  It,  was  not  Ici^tlinate  Im- 
peachment 

Objection  waa  urged  to  the  action  of  Uie 
court  pomlttlng  tbe  irltneaaea  Nellte  Carey 
and  I4zsle  Murray  testifying,  because  It 
•eema  that  they  had  been  from  under  tbe 
rule  tat  the  courtroom  part  oi  the  time,  and 
bad  discussed  their  testimony  and  tbe  facta 
at  the  case  after  being  placed  under  the  role. 
This  will  not  occur  upon  another  trial,  and 
la  therefore  not  discussed. 

As  before  stated,  the  qoeatlmiB  arising  on 
tbe  action  of  tbo  court  refutfng  tiie  continu- 
ance and  orerrnllng  the  motion  for  new  trial 
are  not  discussed.  The  witnesses  mentioned 
In  both  instruments  may  be  present  on  an- 
other trial,  and,  if  they  are  not,  tbe  question 
win  come  In  an  oitlrely  dfffereat  shape  and 
'  und«-  dlfferait  oirlronmentB. 

For  the  eiTora  discussed,  the  Judgment  Is 
reversed  and  the  cause  remanded. 

BBOOK8,  J.  I  dissent  from  tbe  (qilnton 
of  tiie  majority,  and  do  not  beliero  tiHere  is 
any  rererslble  emv  In  tUa  caaeb  I  may 
write  my  Tlews  later. 


CRUSB  T.  STATE. 

<Conrt  of  Criminal  Appeals  of  Texas.   Dec.  16, 
1903.) 

HOMICIDE  —  ACCOMPLICE  —  INSTRnCTIONS  — 
CiaCUMSTANTIAl,  EVIDENCE— APPEAL— BILLS 
OP  BXCBPTIONS-SUPFICIENCT— NEW  TRIAL- 
MOTIONS  —  EXAMINATION  or  JUROR  —  FORM 
OF  QUESTION. 

1.  On  appeal  from  a  conviction  of  homicide,  a 
bill  of  exceptions  to  tbe  givins  of  any  testimony 
of  a  witness  which  falls  to  show  that  tbe  wit- 
ness testified  to  anything  Is  defective,  and  the 
mllnx  of  the  court  caDQot  be  reviewed. 

2.  On  tlie  submission  of  a  motion  for  a  new 
trial  after  conviction  of  homicide,  a  Juror,  when 
called  as  a  witness,  was  repeatedly  asked  by 
the  district  attorney  If  he  had  expressed  aa 
opinion  as  to  the  guilt  or  innocence  of  defend- 
ant to  a  certain  person  at  a  time  named;  and, 
after  some  rather  indefinite  answers,  the  dis- 
trict attorney  said,  *This  is  an  important  mat- 
ter, and  yon  must  be  positive."  Held,  that  the 
form  of  the  question  was  not  objectionable,  on 
the  ground  that  the  witness  would  tell  what  he 
believed  to  be  tbe  truth,  without  having  to  bo 
told  that  it  was  important 

8.  A  bill  of  exceptions  preseotlng  a  mlias  ou 
the  admission  of  dying  declarations  must  snow 
the  predicate  upon  which  the  dying  declarations 
were  introduced,  and,  failing  this,  no  error  is 
shown  in  the  ruling  of  the  coart. 

4.  Mere  failure  to  tell  of  the  commisi^on  of 
a  crime  does  not  make  a  partjr  an  acccmiplice. 

5.  In  a  prosecution  for  nomidde.  where  dying 
declarations  of  the  deceased,  as  well  as  the  tes- 
timonv  of  eyewitnesses,  showed  that  defendant 
committed  uie  crime,  there  is  no  cause  for  an 
iiMtmcUon  on  circumstantial  evidence. 

9.  Od  motion  for  a  new  trial  after  convlcUon 
of  homicide,  affidavits  of  defendant's  counsel 
that  a  juror  had  stated  that,  on  a  vote  as  to  de- 
fendant's guilt,  six  jurors  rose,  and  that  certain 
Jurors  had  stated  tnat  they  had  a  doubt  as  to 
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defendant's  goilt,  and  ffld  not  know  why  de- 
fendant had  been  convicted,  showed  no  ground 
tor  a  new  trial 

Appeal  frcHU  Dtetiict  Court,  Bnsw  County; 
J.  C.  Scott.  Judgeu 

Lon  Cruse  was  convicted  of  marder  In  tbe 
second  degree,  and  appeals.  Affirmed. 

Sam  B.  Henderson,  for  appellant  How- 
aid  Martin,  Asst.  At^.  Gen.,  for  the  Stated 

BROOKS.  J,  Appellant  was  convicted  of 
murder  In  the  second  degree,  and  bis  pun- 
ishment assessed  at  five  years*  confinement  in 
tbe  penitentiary. 

The  first  bill  of  exceptions  recites  "that 
W.  L.  Houston,  a  witness  for  the  state,  was 
placed  on  the  stand  to  testify,  whereupon 
defendant  objected  for  the  reason  that  tbe 
evidence  of  said  witness  would  tend  only  to 
prove  that  he  did  not  commit  the  offense: 
that  he  was  not  indicted;  that  he  could  not 
be  asked  questions  tending  to  criminate  bim- 
self— if  so,  on  motion  of  the  court  be  would 
be  protected  and  ordered  not  to  answer,  and 
that  any  question  he  would  anewer,  tending 
to  crinilnate  himself,  the  court  would  in- 
struct the  Jury  to  disregard;  that  if  In  fact 
he  was  the  party  who  committed  tbe  homi- 
cide, and  there  was  evidence  tending  to  sbow 
he  was,  he  would  be  prevented  by  tbe  court 
from  criminating  himself;  and  that  all  the 
answers  made  by  witness  would  be  for  tbe 
pui'pose  of  exonerating  himself,"  etc.  Tbe 
above  la  a  substantial  copy  of  the  bill.  It 
does  not  show  that  the  witness  testified  to 
anything,  and  hence  is  defective,  and  cannot 
be  reviewed.  The  second  bill  Is  practically 
a  repetition  of  tbe  first 

Bill  No.  8  presents  tbe  following:  "On 
tbe  trial  and  submission  of  the  motion  for 
new  trial,  with  witness  Phil  Trant  on  the 
stand,  this  witness  bad  been  asked  repeated- 
ly by  the  district  attorney  if  he  had  express- 
ed an  opinion  as  to  the  gnUt  or  Innocence  of 
the  defendant,  and  If  he  bad  so  expressed 
blmBcIf  to  J.  J.  Cabin  on  May  IS,  1903,  and 
in  reply  the  witness  would  say:  'I  don't 
think  I  did.  I'm  satisfied  that  I  did  not' 
He  had  been  examined  by  tbe  court  on 
same,  and  had  answered  In  tbe  same  way. 
The  district  attorney  then  says:  'Mr.  Trant 
this  is  an  Important  matter,  and  you  must  be 
positive.'  Witness  answered:  T  am  positive 
I  made  no  such  statement  to  J.  J.  Cabill.' 
To  tbe  form  of  tbe  question  defendant  ob- 
jected because  witness  was  a  man,  and,  be- 
ing under  oath,  would  tell  what  be  believed 
to  be  the  truth,  without  having  to  be  told 
that  the  matter  about  which  he  was  testify- 
ing was  an  Important  matter.  The  court 
overruled  this  objection."  We  see  no  error 
In  the  ruling  of  tbe  court 

Tbe  fourth  bill  states  that  during  tbe  ar- 
gument of  said  cause,  "counsel  for  defendant 
asked  the  court  to  strike  out  tbe  evidence  of 
the  dying  declarations  of  tbe  deceased,  be- 
cause tbe  evidence  disclosed  that  the  mind 
of  deceased  was  not  dear;  that  she  waa  not 
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In  a  condition  when  It  was  made,  U  ever, 
to  make  a  trne  statement;  that  sbe  had 
taken,  according  to  the  evidence  of  Dr.  Reed, 
^  ^In  of  morphia  and  .120  of  a  grain  of 
atropine;  that,  while  said  dose  was  not  toxic, 
yet  It  was  sufficient  to  render  the  mind  in- 
capable of  making  a  correct  statement;  that 
the  witness  Nagle  stated  he  was  there  about 
12:30  a.  m.,  soon  after  the  medicine  had 
been  administered;  that  the  test  he  gave  as 
to  her  ability  to  speak  of  what  had  happened 
was,  she  knew  him;  that  Dr.  Beed  stated 
when  be  left  she  was  talking  in  an  Inco- 
herent manner.  The  conrt  hearing  and  con- 
slderlng  said  request  to  strike  out  said  dying 
declaration,  whereupon  defendant  excepted, 
and  tenders  this  his  bill  of  exceptions." 
This  Is  a  verbatim  copy  of  the  bllL  It  will 
be  noted  that  there  is  not  an  afDrmatlve 
statement  of  fact  that  any  snch  dying  dec- 
laration was  Introduced,  but  simply  the  fore- 
going were  the  exceptions  of  appellant  to  the 
dying  declaration.  If  the  court  admitted  a 
dying  declaration  without  a  proper  predicate, 
it  would  be  proper  practice  to  have  a  bill 
of  exceptions  to  Its  admission,  or  If,  through 
Inadvertence,  a  dying  declaration  should  be 
admitted  without  proper  predicate,  clearly  It 
would  be  proper  to  have  the  same  excluded 
by  the  court,  and,  falling  to  exclude  it,  ap- 
pellant would  be  entitled  to  a  bill;  but  a 
bill  presenting  this  matter  must  show  that 
the  dying  declaratloD  was  Introduced,  and  It 
must  show  that  proper  predicate  was  not 
laid  for  its  Introduction.  In  other  wor^, 
the  bill  should  show  the  predicate  upon  which 
the  dying  declaration  was  Introduced.  This 
bill  falls  to  do  so.  No  ema  la  shown  In 
the  ruling  of  the  conrt 

Appellant  also  Insists  that  the  charge  of 
the  court  was  incomplete,  In  this:  that  the 
court  failed  to  charge  on  accomplices.  The 
eyewitnesses,  Steams,  Driver,  and  Sanders, 
testified  to  the  homicide,  though  they  did 
not  relate  the  facts  until  some  time  subse- 
quent to  the  offense.  There  Is  nothing  In 
their  testimony,  however,  showing  or  tending 
to  show  that  these  witnesses  were  particeps 
crimines  in  the  commission  of  the  offense,  or 
that  they  were  connected  with  the  offense, 
either  before  or  after  its  commission.  In 
RUcb  manner  as  to  make  them  accomplices. 
Mere  failure  to  tell  of  the  commission  of  a 
crime  does  not  make  a  party  an  accomplice. 
Miller  v.  State,  72  S.  W.  990,  7  Tex.  Ct 
Rep.  324;  Giles  t.  State,  67  S.  W.  411,  4  Tex. 
Ct.  Rep.  600;  Chltlster  v.  State,  83  Tex.  Cr. 
B.  635,  28  S.  W.  683;  Alford  T.  State,  81 
Tex.  Cr.  R.  299,  20  S.  W.  553. 

Appellant  further  Insists  that  the  court 
erred  In  falling  to  charge  on  circumstantial 
evidence.  The  dying  declarations  of  the  de- 
ceased, as  well  as  the  testimony  of  eyewit- 
nesses, show  that  appellant  committed  the 
crime.  This  takes  the  case  out  of  the  realms 
of  circumstantial  evidence. 

Appellant,  In  his  motion  for  new  trial,  in- 
sists that  the  court  erred  in  permitting  Houb- 


ton  and  Walker  to  testify,  because  they 
were  not  permitted  to  be  asked  by  defendant 
any  questions  tending  to  criminate  them 
There  Is  no  bill  verifying  this. 

Attached  to  appellant's  motion  for  new 
trial  is  the  affidavit  of  Cahlll  as  to  a  state- 
ment made  by  the  Juror  Phil  Trant  This 
matter  has  been  treated  above.  Witness  Ca- 
bin swears  to  one  state  of  facts,  and  the 
juror  denies  the  same  in  toto.  Appellant  al- 
so attaches  the  affidavit  of  his  counsel,  who 
states  that  alnoe  the  conviction  of  defend- 
ant, In  conversation  with  H.  O.  Rhodes, 
said  Rhodes  stated  that.  In  their  delibera- 
tions when  first  In  the  box,  on  a  vote  as  to 
the  guilt  or  Innocence  of  defendant,  on  mo- 
tion being  made  that  all  believing  defendant 
guilty  to  rise,  six  of  said  Jurors  rose;  that 
Rhodes  was  a  member  of  said  Jury;  that 
in  conversation  with  V.  C.  March,  a  Juror, 
about  the  same  statement  was  made  as  that 
by  Rhodes,  with  the  addition  that,  from  his 
recollection,  the  Juror  Andrews  always  had 
a  doubt  In  bis  mind  as  to  the  guilt  of  defend- 
ai^t  Attached  to  the  motion  la  the  affida- 
vit of  W.  A.  Reed,  In  substance,  that  on  the 
day  of  the  rendition  of  the  verdict  In  the 
Cruse  case,  in  conversation  with  Levi  Bat- 
tle, in  answer  to  a  question  why  defendant 
was  convicted,  said  Juror  stated.  In  effect, 
that  it  was  true  he  waa  convicted;  that  he 
did  not  know  why  he  was  convicted,  be- 
cause he  had  a  doubt  In  his  mind  as  to  his 
guilt  on  the  said  day,  and  had  a  doubt  in 
his  mind  as  to  the  defendant's  guilt.  The 
above  statements  were  controverted  by  the 
state  to  this  extent:  Phi]  Trant  says  he  baa 
read  the  affidavit  of  Cahlll,  attached  to  the 
motion  for  new  trial,  and  that  the  same  la 
wholly  untrue  and  false  and  a  fabrication. 
Following  this  Is  a  long  stetement  In  the 
shape  of  testimony  pro  and  con  by  witnesses, 
but  the  above  is  practically  all  that  was  se- 
cured from  tbelr  testimony.'  We  do  not 
think  there  was  any  error  in  the  action  of 
the  court  oTerroUng  the  motion  tot  new 
trial. 

We  are  of  opinion  that  the  evidence  Is  suf- 
ficient to  support  the  verdict  of  the  Jury, 
and  we  will  not  distnrb  Uielr  finding.  The 
Judgment  Is  affirmed. 


SIMPSON  V.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texaa.   Dec.  9, 

1903.) 

RAPE  —  BVIDBNCH  —  AGE  OF  PROSECUTRIX  — 
FAMILY  BIBLB— OPINION  OF  WITNESSES— EN- 
GAGEMENT TO  MARRY  — TRIAL  — ARGUMENT 
OP  DiSTRICT  ATTORNEY— APPEIAL-BILLS  OP 
EXCEPTION— SUFFICIENCY— PREJUDICIAL  ER- 
ROR. 

1.  In  a  prosecution  for  rape  on  a  female  on- 
der  the  age  of  15  years,  where  the  father  of  the 
prosecutrix  testiGed  that  he  entered  the  date 
of  prosecutrix's  birth  in  the  family  Bible  with- 
in the  year  after  her  blrta,  and  that  the  entry 
was  correct — made  by  him  in  person — and  that 
the  Bible  bad  been  in  tiis  possession  ever  dnca, 
the  Bible  waa  admissible  m  evidence. 
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2.  A  bill  of  axceptloD*  complaining  that  tli« 
state  offered  to  prove  a  certuin  state  of  facts, 
but  not  aSrmatiTelr  Bhowing  that  the  stats 
did  prove  the  facts,  is  defective. 

3.  Id  a  prosecution  for  rape,  where  it  was 
BhowD  that  defendant  and  another  man  had 
been  together,  talking  to  each  other,  before  de- 
fendant went  to  the  room  of  prosecutrix,  evi- 
dence of  the  actions  of  the  other  man  and  the 
wom.m  that  he  was  with  at  tlut  time  was  ad- 
mlBHible. 

4.  In  a  prosecution  for  rape  on  a  female  un- 
der the  age  of  15  years,  a  witness  may  testify 
as  to  his  opinion,  based  on  observance  of  the 
iwosecntrix's  height,  development,  etc.,  at  a 
time  subsequent  to  the  act  aud  prior  to  the 
prosecution,  as  to  the  age  of  the  prusecutrix. 

5.  In  8  prosecution  for  rape  on  a  female  un- 
der the  age  of  15  vear&  wliere  prosecutrix  had 
testified,  without  objection  from  defendant,  that 
she  was  engaged  to  be  married  to  him  at  the 
time  he  had  intercourse  with  her,  It  was  not  er- 
ror for  the  court  to  overrule  an  objection  to  a 
question  as  to  when  the  prosecutrix  bad  be- 
come engaged  to  marry  defendant,  when  made 
without  any  request  to  withdraw  or  motiOD  to 
exclude  the  evidence  already  In. 

6.  In  a  prosecntion  for  rape  on  a  female  un- 
der the  age  of  15  yearSj  where  prosecutrix  had 
testified,  without  objection,  that  at  the  time  of 
the  act  she  was  engaged  to  be  married  to  de- 
fendant, testimony  as  to  when  she  became  en- 
gaged to  him  was  not  prejudicial. 

7.  In  a  prosecution  for  rape,  defendant  testi- 
fied, without  objection,  that  he  had  known  W. 
for  some  years,  and  was  with  htm  the  night 
of  the  alleged  rape,  went  to  the  room  of  the 
proaecntrlx,  took  her  acrosB  the  street,  and 
there  met  W.  with  a  woman,  and  remained 
there  for  two  or  three  hours,  and  that  W.  had 
been  convicted  and  sentenced  for  rape  in  three 
cases.  In  closing  to  the  jury,  the  district  at- 
torney stated  that  "defendant  was  running  with 
W.,  a  rapist,"  and  that  W.  "is  now  under  sen- 
teace  to  the  penitentiary  for  a  term  of  fifteen 
years.  Birds  of  a  feather  will  flock  together." 
Defendant's  counsel  then  stated  that  be  would 
take  a  bill  to  the  argument,  and  inquired  of 
the  court  if  there  was  any  testimony  on  the 
subject.  The  court  informed  counsel  that  de- 
fendant had  BO  testified;  and  counsel  did  not 
ask  that  it  he  withdrawn,  or  that  the  district 
attorney  be  prevented  from  using  the  argu- 
ment. Held,  that  it  was  not  error  for  Uie 
court  to  refuse  .to  instruct  that  the  jury  would 
not  consider  the  language  of  the  district  at- 
torney for  any  purpose. 

On  Rehearing. 

8.  In  a  prosecution  for  rape  on  a  female  under 
the  age  of  15  years,  it  was  proper  to  prove 
that  defendant  had  promised  to  marry  prosecu- 
trix, and  had  assured  her  that  he  was  not  a 
married  man,-a8  showing  the  purpose  and  intent 
of  defendant,  and  giving  a  reasQn  for  consent 
on  the  part  of  prosecutrix. 

9.  In  a  prosecution  for  rape  on  a  female 
nnder  the  age  of  15  years,  where  the  state 
proved  by  prosecutrix  that  she  was  engaged  to 
marry  defendant,  and  that  she  did  not  know  he 
was  married,  it  was  error  to  exclude  testim(»iy 
that  prosecutrix  had  been  notified  that  defend- 
ant was  a  married  man. 

Appeal  from  District  Court,  Hamilton 
County;  N.  R.  Llndsey,  Judge. 

Fayette  SlmpBon  was  coDvlcted  of  rape  on 
a  female  under  the  age  of  16  years,  and  ap* 
peals.  ReTersed. 

J.  M.  Carter,  for  ai^llant  Howard  Mar- 
tin, Asst.  Atty.  Gen.,  for  the  State. 


1 1.  See  Criminal  Law,  voL  U,  Cent.  Dig.  fi  104^. 


BROOKS,  J.  Aivp^nt  was  cMiTlcted  at 
rape  upon  Mattie  Loa  Boberts,  a  girl  tinder 
the  age  of  15  years,  and  his  punlsbment  as- 
sessed at  confinement-  In  the  penitentiary  tear 
a  term  of  15  years. 

The  fonrtb  bill  coniplalni  that  the  covt  err- 
ed In  permitting  the  family  Bible  of  the 
father  of  ttie  prosecutrix  to  be  intiodoced  in 
evidence.  As  a  predicate  tor  its  introduc- 
tion, the  father  testified  that  be  entered  tbe 
date  of  tb»  birth  of  prosecutrix  in  this  fam- 
ily Bible  somewhere  within  the  year  niter 
her  birth,  and  that  the  entry  was  correct; 
tbe  Bible  bad  been  In  his  possesion  all  the 
while;  and  that  he^  In  pwson,  made  this 
entry.  This  testimony  was  admlisihle. 

Bill  No.  6  complains  that  the  state  "ot- 
tered to  prove"  by  Mattie  Lou  Roberts  the 
followbig:  "Q.  When  defendant  came  in 
tbe  room  that  night,  was  Amanda  liedwell 
there?  A.  No,  sir.  Q.  Did  any  tme  aune 
back  there  to  the  house  with  defendant  when 
be  came?  A.  2io,  sir.  Q.  Uow  come  Aman- 
da Ledwell  to  leave  tbu  room?  A.  John 
Woods  came  In  there  aftor  bsx."  To  wbich 
appellant  objected  because  said  evidence  Is 
irrelevant  and  immaterial,  and  calculated 
to  prejudice  the  rights  of  the  defoidsnt  be- 
fore the  Jury,  and  farther  because  any  te»> 
timony  as  to  what  John  Woods  and  Amanda 
Ledwell  did  Is  Incompetent.  The  court  qiuO- 
ifiea  tbe  bill  as  follows:  "That  the  evidence 
showed  that  John  Woods  and  def^idant  had 
been  togethw.  talking  to  each  other,  immedl- 
atety  befwe  defendant  neat  to  the  romn  of 
the  prosecutrix."  This  bill  Is  defeettve,  in 
that  It  states  tbat  the  state  "offered  to 
prove."  It  does  not  afflrmattvely  appear  that 
the  state  did  prove  the  facts  atMve  detail- 
ed, unless  the  e^Ianation  of  the  court,  by 
inference,  shows  the  same  was  provmi.  How- 
ever, in  our  opinion,  this  testimony  was  ad- 
mls^ble.  Defendant  and  John  Woods  be- 
ing  togetiier  Immediately  preceding  and  be- 
ing togetha  at  the  time,  we  know  of  no  rule 
of  evid^ce  that  would  delude  the  acts  of 
the  parties  occurring  In  the  presence  of  de- 
fendant. 

Bill  No.  6  complains  tlut  the  court  erred 
in  excluding  tbe  testimony  of  defendant  to 
the  effect  that  prosecutrix  had  been  notified 
that  defendant  was  a  marrted  man.  Appel- 
lant insists  this  testimony  la  admissible  In 
view  of  the  fact  that  the  state's  testimony 
tended  to  show  prosecutrix  was  decoyed  and 
deceived  by  defendant,  who  had.  led  her  to 
believe  he  would  marry  her.  Time  was  do 
error  In  the  ruling  of  the  court  It  la  a 
I  felony  per  se  to  have  carnal  knowledge  of  a 
^  female  under  tbe  age  of  15  years,  with  or 
without  her  consent,  and  vrith  or  without 
the  promise  of  marriage,  and  It  becomes  im- 
material wheth«  prosecutrix  thought  de- 
fendant was  a  married  man.  The  question 
of  mafriage  Is  not  an  Issue  In  tbls  case.  We 
held  In  Smith  v.  State,  6S  8.  W.  9B6,  5  Tex. 
Ct  Rep.  S72,  It  was  reversible  error  for  the 
court  to  permit  the  stete  to  ^re  defmdant 
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was  a  married  nutn.  Otaariy  such  testimony 
would  not  be  admlaJble  for  defendant. 

The  WTenth  bill  comi^atau:  "Defendant 
offered  to  prove  by  vltznn  J.  H.  Henlnf  as 
fonowa:  *Q.  While  Mattle  Lou  Bobols  was 
before  you  ae  justice  of  flw  peac^  did  yon 
obeerre  h»  general  aiq^earance,  manner,  and 
conTosatlon,  her  beUM  ete.7  A.  Tea,  air. 
Q.  Did  you  obserre  her  cloaelyT  A.  Well, 
no;  I  do  not  know  that  I  did.  Q.  With  ref- 
erence ta  her  ase,  did  you  obaerre  her 
cloeely?  A.  Tea,  sir.  Q.  In  your  best  Judg- 
ment based  on  tiie  obserratlonB  you  made 
of  her  there,  what  la  the  girl's  agef  To 
which  eonnsti  for  state  objected,  and  the 
court  sustained  said  objection,  and  refused 
to  ptfmlt  aald  qneatlon  to  be  anawered  by 
said  wltneaa."  The  court  vpenda  this  qual- 
ification: "I  wish  to  add  to  this  bill  my  rea- 
son for  the  above  ruUng.  The  prosecutrix 
was  before  witness  Herring  In  May,  IDOa 
She  was  on  the  stand  as  a  witness,  and  the 
Jury  could  Judge  of  her  age  from  her  appeal^ 
ance.  It  seemed  to  me,  as  well  as  the  wit* 
nesB.  I  allowed  the  d^ense  to  prove  by  wit* 
nesses  who  had  seen  and  observed  prose- 
cutrix jrears  ago  how  old  tbey  then  took  hex 
to  be,  but  sustained  the  objection  to  the  tee-, 
ttanwy  on  the  ground  that  witness  was  not' 
an  expert,  and  had  seen  witness  tmly  a  few 
months  btfore  the  trial."  Similar  testtanony 
was  "(rffered  by  the  defendant"  from  wit- 
nesses Keller  and  Read,  as  shown  by  Ulls 
Xos.  10  and  11.  Bach  of  these  bills  states 
that  defendant  ''offered  to  prove."  Nattier 
of  the  Ulls  states  what  the  witness  would 
have  answered  as  to  prosecutrix's  age.  So 
all  of  the  bills  are  defective.  However,  we 
do  not  desire  to  be  understood  as  hcddlng  It 
would  not  be  pnqter  for  a  witness  to  testify 
as  to  the  physical  app^rance,  physical  de- 
velopment, and  apparent  age  of  loosecutrlx 
at  any  lime  during  the  pendency  ot  the 
prosecution.  It  Is  tme.  as  the  learned  trial 
Judge  says,  the  testlmoi^  of  a  witness  as  to 
The  physical  appearance  of  prosecutrix  prior 
to  the  prosecution  Is  admissible,  but  we  can- 
not agree  to  the  proposition  that  a  witness 
who  had  observed  the  physical  development 
of  prosecutrix  could  not  take  tte  stand  and 
testify  to  bis  opinion  as  to  bex  age.  Sup- 
pose a  prosecutkm  Is  pending  against  an  ac- 
cused for  rape  iqun  a  child  und«r  15  years 
of  age,  and  tbe  testimony  of  the  state  Is 
based  solely  upon  the  opinion  of  witnesses 
as  to  the  age  of  prosecutrix,  and  there  Is 
no  positive  testimony  going  to  show  her  age; 
that  is,  no  witness  testified  he  was  iwesent 
at  the  blrtti  of  prosecutrix.  Clearly,  under 
such  a  condition,  the  state  would  be  permit- 
ted to  pot  witnesses  on  the  stand  to  testify, 
tnm  tiie  general  development  and  general 
appeannce  of  prosecutrix,  as  to  her  age. 
TUB  bdng  true,  it  follows  that  tbe  defense 
could  controvert  tills  by  similar  testimony. 
In  this  character  of  prosecution,  testimony 
of  this  sort  would  necessarily  be  resorted  to 
pro  and  con  In  ord«  to  establish  or  refute  the 


case.  But  tbe  bills  before  us  are  defective, 
loasmnch  aa  the  answers  of  tbe  witnesses  as 
to  their  opinion  of  the  of  prosecutrix 
are  not  glvoi.  and  we  are  left  to  conjecture 
to  say  what  file  answers  would  have  been. 
By  a  long  Une  of  aitthoritles.  It  bas  been 
held  Oat  we  are  not  permitted  to  Indulge 
presumptions  to  make  bills  of  exception  per- 
fect 

Bill  of  ezocvtlons  Na  8  complains  ot  tbe 
following:  While  itrosecntrlx,  Mattle  Lou 
Roberts,  was  on  the  stand,  she  was  asked: 
"When  had  you  become  engaged  to  marry 
the  defendant?  A.  The  Sunday  befrae  May 
17,  1908."  To  which'  appellant  objected  as 
to  an  the  testimony  of  witness  as  to  wheth- 
er defendant  had  agreed  or  promised  to 
marry  her.  because  the  same  Is  immaterial, 
irrelevant  and  calculated  to  prejudice  the 
rlghte  of  defendant  before  the  Jury.  The 
court  appoidfl  ttiSn  explanation:  "The  above 
testimony  was  given  after  prosecutrix  had 
testlfled,  without  objection,  that  she  was  en- 
gaged to  be  married  to  defendant  at  the 
time  he  had  the  carnal  connection  witti  her. 
When  the  qnestlon  was  asked,  defendant's 
counsel  made  the  objection.  There  was  no 
request  to  withdraw  or  motion  to  raclnde 
tbe  evidence  already  in,  but  tibe  exception 
as  above  stated."  Undor  the  e^lanatlmi  of 
the  court  we  do  not  think  there  was  any 
error  In  the  ruling,  even  If  it  be  conceded 
that  the  testimony  Is  ot  a  prejndidal  cha*^ 
acter.   However,  we  do  not  think  It  Is. 

By  bill  No.  8  it  Is  shown:  "The  state  of- 
fered to  prove  the  foUowIag  fftcts  by  witness 
Mattle  Lou  Roberts:  *Q.  Had  defendant  ever 
called  on  you  before?  A.  He  bad  been  to  our 
bouse  once  before.  Q.  What  had  he  said  to 
you  up  to  that  time?  A.  He  wanted  me  to 
marry  him.  Q.  What  did  he  say— whether 
or  not  he  loved  you?  A.  He  said  be  loved 
me.  Q.  State  whether  or  not  yon  had  con- 
sented to  marry  him?  A.  Yes,  sir;  I  bad. 
Q.  What  did  he  say,  if  anything,  to  you 
about  being  married?  A.  He  said  they  all 
said  he  had  been  married,  but  be  had  not 
Q.  Did  you  believe  what  be  said  about  that? 
A.  Tes,  sir.'  To  all  of  wblcb  defmdant  ob- 
jected, because  this  is  a  prosecution  for  rape 
on  a  female  all^ired  to  be  nnda  the  age  of 
fifteen  years,  and  not  a  prosecution  predicat- 
ed on  force,  threats,  or  fraud,  and  because 
Immaterial,  Irrelevant  and  calculated  to  prej- 
udice tbe  righto  of  defendant  before  the 
Jury."  It  wHI  be  observed  that  this  eighth 
bill  says.  "The  state  offered  to  ^<ove." 
Thoe  Is  no  certiftcato  by  tbe  Jndge  tiiat  such 
facto  were  proven,  unless  we  indulge  the  pre- 
sumption, which  we  will  not  do.  TUs  bill 
being  defective,  the  same  cannot  be  consid- 
ered. 

Bin  No.  U  conq)lalns  of  tin  courtfa  re- 
fusal (rf  the  f(MowIiv  special  charge  to  wit: 
"Tou  will  not  consider  the  language  of  the 
district  attorney  for  any  purpose,  where  he 
tells  you  that  'the  defendant  was  nnmlng 
wltb  John  Woods,  a  rapist  John  Woods  is 
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BOW  under  mrtence  to  the  iraiiltentlaxy  for 
■  term  of  15  yean.  Birds  of  a  feather  -win 
floclE  tf^ether.* "  Defendant  objected  to  tbis 
argument  of  connsel  at  the  time  It  was  made, 
and,  the  conrt  having  declined  and  refused 
to  give  said  Instmction,  defendant  excepted. 
The  court  appends  the  following  explanation 
to  the  bill:  "Defendant,  when  on  the  stand 
as  a  witness,  testified  that  he  had  known 
Johu  Woods  for  three  or  four  years,  and  that 
he  was  in  company  with  blm  at  the  oUmlU 
the  night  of  the  alleged  rape,  after  he  (de- 
fendant) left  the  house  of  old  man  Ledwell's, 
and  that  he  again,  about  midnight,  met 
Woods  in  front  of  Woods'  house,  and  there 
bad  a  conversation  with  blm,  and  that  he 
(defendant)  then  went  to  the  room  of  prose- 
cutrix, and,  after  staying  there  20  minutes, 
took  prosecutrix.  In  her  nlghtdothes,  across 
the  street  to  a  vacant  house,  and  there  met 
Woods  with  Amanda  Ledwell,  and  they  re- 
mained there  for  two  or  three  honrs;  that 
Woods  had  been  convicted  at  this  term  of 
the  conrt  for  rape  in  three  cases,  and  sen- 
tenced. This  testimony  was  given  by  de- 
fendant without  objection.  When  the  dis- 
trict attorney  referred  to  it  In  his  argument 
to  the  Jnry,  counsel  for  defendant  approach- 
ed the  court  and  stated  that  he  would  take 
a  bill  to  the  argument,  and  then  inquired  of 
the  court  If  there  was  any  testimony  to  that 
effect  The  court  Informed  counsel  that  de- 
fendant had  so  testified.  Counsel  said  no 
more;  did  not  ask  that  the  testimony  be 
withdrawn,  or  that  district  attorney  be  pre- 
Tented  from  using  the  ai^ument;  and  I  re- 
fused to  give  tbe  chai^  because  the  evidence 
was  In  the  record  without  any  objection." 
In  view  of  the  qualtflcatlon  of  tbe  court,  there 
was  no  error  in  tbla  ruling. 

There  was  no  error  in  the  court's  action 
ovetrallng  the  application  for  continuance,  as 
shown  by  the  record  before  ns. 

Ko  reversible  error  aivearlng  in  tbe  record, 
the  Judgment  Is  affirmed. 

On  Rehearing. 

(Dec.  18, 1008.) 

This  ease  Is  now  b^ore  ns  od  rehearing. 
Appellant  insists  that  we  were  in  error  In 
holding  the  eighth  bill  of  exceptions  de- 
fective, as  set  out  In  the  original  opinion. 
In  this  he  is  correct,  as  the  bill  contains  this 
statement:  *To  the  action  of  the  court  over- 
ruling said  objections  and  admitting  said  evi- 
dence, defendant"  excepted.  Now,  the  vxeB- 
tion  arises,  was  tbe  testimony  admitted  of  a 
character  likely  to  injnre  appellant?  We  say 
not  It  was  germane  and  proper  to  prove 
that  appellant  had  promised  to  marry  prose- 
cutrix. It  was  propOT  to  prove  that  appel- 
lant assured  prosecnitrlx  he  was  not  a  mar> 
rted  man.  These  are  fticts  that  could  be 
legitimately  used  by  tbe  Jnry  In  measuring 
tbe  amount  of  punishment  to  be  Indicted  up- 
on api>ellant  This  case  csn  he  distinguished 
ftom  Smith  v.  State,  68  S.  W.  085, 6  Tex.  Ot 


Bep.  872.  In  Smith's  Oase  tiufe  was  no 
question  but  that  prosecutrix  knew  Smitb 
was  a  married  man,  and  hence  the  fact  of  bis 
marriage  could  only  be  used  to  {Hrejudlce 
him,  and  could  not  and  would  not  throw  any 
light  upon  the  motive,  animus,  or  addltloml 
mendacity  of  tbe  act  If  the  fact  waa  that 
defendant  was  not  a  married  man,  and  be 
so  represented  to  prosecutrix,  this  would  be 
part,  as  It  were,  of  tbe  res  gestse  of  the 
transaction,  showing  the  purpose  and  Intent 
of  appellant  and  giving  a  reason  on  the  part 
of  prosecutrix  for  consenting  to  the  laarivl- 
ous  embrsce  of  appelant  Howcvot.  in  view 
of  the  foot  that  this  testimony  is  admissible, 
we  deem  It  necessary  to  review  bill  of  excep- 
tions No.  6,  as  stated  in  the  original  oplnioD. 
In  that,  appellant  insists  that  the  court  erred 
in  refusing  to  permit  him  to  prove  that  prose- 
cutrix had  been  notified  that  defendant  wss 
a  married  man.  In  the  original  opinion  we 
held  this  vras  not  admissible.  In  this  we 
were  in  errw.  If  It  vras  permlsdble  on  tbe 
psrt  of  the  state  to  prove  that  prosecutrix 
was  engaged  to  marry  appellant  and  to 
prove  that  she  did  not  know  he  was  mar 
ried,  clearly  It  was  germane  to  that  issue  for 
appellant  to  prove  that  she  did  know  that  he 
was  married.  The  fact  of  tbe  engagemrat 
of  appellant  to  prosecutrix  could  be  used  to 
Intensify  and  Increase  tbe  punishment  Cer 
talnly  it  was  legitimate  for  appellant  to  dis- 
prove that  imrtlon  of  the  testimtxiy  which 
goes  to  intensify  the  punishment  Hence  It 
follows  that  the  conrt  erred  in  refusing  to 
permit  appellant  to  prove  tliat  prosecutrix 
had  been  notified  that  defendant  was  a  mar- 
ried man.  In  this  particular  the  original  opin- 
ion was  wrong. 

The  motion  for  rehearing  Is  aooordingly 
granted,  and  tbe  judgment  Is  reraned.  and 
the  cause  remanded. 


MAHONBT  V.  TUBBS  et  al 

(Court  of  ClvU  Appeals  of  Texas.    Dec.  IB. 
1903.) 

SCHOOL  LAND— SALE-ACTUAL  8BTTLER-WHAT 
OONSTITVTBS-TITLB  BOND  QIVBN  BB- 
FOBB  SBTZiBUSNT— TALTDITT. 

1.  An  actual  settler  on  school  land,  who 
claims  the  right  to  purcliase  additional  land, 
must  not  only  have  actually  occupied  and  set- 
tled upon  his  land,  but  must  Intend  to  make  U 

tiia  home. 

2.  Under  Act  Feb.  23,  1000  (Laws  1000.  p. 
29,  c.  Ill,  as  amended  by  Act  April  16,  lOOl 
(Laws  1901,  p.  253,  c.  88),  goveniing  the  sale 
of  ansorreyed  school  land,  and  under  the  stat- 
ute Koveruing  the  sale  of  school  land  generallr, 
requiring  an  intendiog  purchaser  to  swear  that 
he  is  not  purchasing  for  another,  a  title  bond 
given  by  a  prospective  uarchaser  while  the  land 
is  Bdll  vacant  public  domain  Is  vxrfd,  because 
It  necessitates  a  false  afiSdavlt  by  each  por- 
ch a  ser. 

Appeal  from  District  Oourt  Lubbock  Oomi- 
ty:  J.  M.  Morgan,  Judge. 


T  L  Sea  PnbUo  Land^  voL  41.  Cmt.  Die  |  Bit. 
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Action  by  H.  O.  Hahoney  against  Tliad 
Tnbba  and  another.  Jndsment  for  defoid- 
anta.  and  plaintiff  appeals.  Bertfsed. 

Beatty  &  McGee,  for  appellant  J.  WUson 
Boyle  and  Kinder  &  Dalton,  for  appellees. 

STEPHENS,  J.  The  fSBues  determined  by 
the  Jnry  against  appellant  were  tbus  sabmlt- 
ted  in  the  <durge  of  tlie  court:  "Qentlemen 
of  the  Jnry;  In  this  case  the  plaintiff,  H.  O. 
Ifahoney,  sues  tJie  defndant;  John  Tobbs,  la 
trespass  to  try  title  to  one  section  of  state 
school  land,  dtoated  In  liobboclc  county,  Tex- 
as, and  known  as  section  So.  88,  Block  JS. 
Plalntlfl  fdalms  the  land  by  Tlrtae  of  his  ap- 
plication to  purchase  the  same  as  an  actual 
settler  on  section  Na  32  in  block  D5,  and  as 
additional  laud  tiwreto.  Plaintiff's  appUca* 
tlon  bearing  date  March  17,  The  de- 

fendant, John  Tabbs,  claims  the  land  In  con- 
trorersy  1^  virtue  of  bis  ai^llcation  to  pur- 
chase the  same  as  an  actual  settler  on  sec- 
tion Na  37,  block  JS,  and  as  additional  land 
thereto;  his  said  application  bearing  date 
NoTOmber  W,  1901.  You  are  iuBtructed  that 
by  the  term  'actual  settler  in  good  faith*  Is 
meant  one  who  actually  occui^es  and  settles 
upon  land.  Intending  to  make  It  his.  Now, 
bearing  Id  mind  the  foregoing  deflnttloa,  If 
you  find  from  the  evidence  that  the  plaintiff, 
H.  O.  Hahoney,  was  an  actual  settler  on  bis 
home  section.  No.  82,  Block  D6,  on  the  17th 
day  of  March,  1902;  and  if  you  further  flud 
from  the  evldenoe  that  the  defendant,  John 
Tubba,  was  not  an  actual  settler  on  his  home 
section,  No.  37,  Block  JS,  on  the  26th  day 
of  November,  1901,  you  will  find  for  the 
plaintiff,  and,  unless  you  so  find  on  these 
two  points,  yott  will  find  for  the  defendant" 
In  defining  an  actual  settler  to  be  one  who 
actually  occupies  and  settles  upon  land,  "In- 
tending to  make  It  hia,"  the  court  erred,  as 
assigned.  The  qualification  made  by  the 
clause  Just  quoted  was  misleading,  for  some- 
thing more  Is  required  of  an  intending  pur- 
chaser of  school  land  than,  as  suggested  by 
this  charge,  actual  occupancy,  with  the  In- 
tention of  making  the  land  his  own.  The 
purpose  to  make  a  home  upon  it  by  the  set- 
tlement Is  as  essential  as  the  settlement  it- 
self. Wllloughby  T.  Townsend  (Tex.  Sap.) 
53  S.  W.  581. 

It  iB  Insisted,  however,  that  the  evidence 
conclusively  established  the  validity  of  ap- 
pellee's settlement  and  purchase.  But  we 
hardly  think  it  was  such,  especially  as  to  his 
intention  In  making  the  settlement  In  re- 
spect to  which  the  charge  was  erroneous,  as 
to  warrant  the  taklz^  ot  that  Issue  from  the 
Jury. 

The  rulings  upon  which  the  bond  for  title 
of  Thad  Tnbbs.  and  other  evidence  offered  by 
appellant  In  connection  with  It  to  show  an 
equitable  title  in  himself,  was  excluded,  seem 
to  be  sustained  by  the  decisions  of  our  Su- 
preme Court  in  the  following  cases:  Lamb 
r.  James,  87  Tex.  486,  29  &  W.  647;  CatUe 


Co.  ▼.  Bedford.  01  Tex.  648,  44  B.  W.  410,  45 
S.  W.  654.  As  the  land  was  racant  public 
dcnualQ  when  the  btmd  tor  title  was  oecut- 
ed,  although  it  had  been  surveyed  tor  or  at 
the  Instance  of  Thad  Tabbs  under  the  act 
of  February  23, 1900  (Laws  1900^  p.  29,  c.  11), 
the  bond  was  unenforceable,  according  to 
tliesB  decisions,  because  It  was  void,  either 
on  the  ground  of  public  policy  or  for  want  of 
consideration.  For  a  discussion  of  these 
cases,  see  the  opinion  of  this  court  in  John- 
soo  T.  Blum,  6S  S.  W.  461.  It  is  difficult  to 
see  why  the  money  paid  Tubbs  by  appellant 
for  tte  execution  of  the  bond  for  title  would 
not  be  a  sufficient  consideration  to  m^e  It 
Undlng  on  him  and  his  assignee  J.  A.  Tubbs, 
who  was  substituted  for  bim  In  ttie  land 
otHcef  by  way  of  estt^pel,  at  least  if  the 
contract  were  not  against  public  policy.  Aft- 
er all.  In  view  of  the  provision  in  the  act  re- 
ferred to,  providing  for  the  sale  of  mump* 
Teyed  school  land,  as  well  as  In  the  amend- 
atory act  of  April  15,  1901  (Laws  1901,  p. 
2SS,  c.  88),  and  tbe  act  providing  for  the  sale 
of  schotrf  land  generally,  requiring  an  in- 
tending purchaser  to  swear  that  he  is  not 
purchasing  for  another,  it  seems  more  eon- 
sonant  with  reason  and  sound  construction 
to  hold  tbe  bond  for  title  in  question,  which 
seemed  to  make  It  obligatory  on  Tubbs  to 
make  a  false  aflldavlt  void  for  that  reason, 
than  for  want  of  conslderatlou. 

For  the  error  In  the  charge  the  Judgment 
is  reversed,  and  ttie  cause  remanded  for  a 
new  trial. 


ERWIN  et  al.  T.  ARCHENHOLD  GO. 
(Court  of  OItII  .^jwala  of  Texas.    Dec.  6, 
1903.) 

OPENINO  DSFAtTLT— LIHITINO    HEARING  TO 
MERITS— ADMISSION  OF  IHPR<H>BR 

EVIDENCE. 

1.  An  order  setting  aside  a  default  judg- 
ment, providing  that  the  case  be  opened  for  the 
purpose  of  hearing  such  matters  of  defepse  as 
go  to  the  merits  of  the  answer,  and  that  the 
cause  be  tried  on  its  merits,  limits  the  hearing. 

2.  Admission  of  Improper  evidence  over  eb- 
jection,  even  In  a  nonjury  case,  is  ground  for 
reversal,  it  not  beiag  reasonahly  certain  that 
the  result  would  have  been  the  same  had  It 
not  been  admitted. 

Appeal  from  McLennan  County  Court;  O. 
B.  Gerald,  Judge. 

Action  by  the  Archenhold  Company  against 
O.  P.  Erwin  and  others.  Judgment  for  plain- 
tiff. Defendants  appeal.  Reversed. 

J.  B.  Q.  Long  and  Bodges  &  Moore,  for 
appellants.  D.  A.  Kelley,  for  appellee. 

KEY,  J.  This  is  a  suit  on  account,  result- 
ing In  a  judgment  for  the  plaintiff,  and  tJie 
defendants  have  appealed. 

On  tbe  6th  day  of  May,  1008,  tbe  defend- 
ants having  failed  to  file  an  answer,  judg- 
ment was  rendered  against  them  by  default 
for  the  amount  sued  for.  On  the  28tb  day 
of  the  same  month  tb^  filed  a  motion  to 
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Bet  aride*tliat  jadgment  and  oa  tbe  8th  day 
of  June,  1906,  tbe  conzt  entered,  an  order  In 
ttWM  worts:  "On  tbla,  the  Sth  day  of  Jnne, 
190S,  came  on  to  be  beard  the  motion  of  tbe 
defoidanta  berein  to  aet  aside  the  Judgment 
1^  default  xeaAenA  against  tbem  hoeln  on 

tbe  •  day  of  May,  1908,  and  because  the 

defendants  alleged  that  tbey  bare  made  pay- 
ments to  the  plaintiff  not  shown  In  the  ac* 
connt  sued  on.  It  la  ordered  by  tbe  court  that 
the  case  be  opened  fw  the  purpose  of  hearing 
such  matters  of  the  defense  which  go  to  the 
merits  of  tbe  defendants'  answers,  and  ti»t 
the  cause  be  tried  upon  its  merits  upon  the 
17th  a!f  Jnne,  1903."  On  June  17,  1003.  the 
defendants  filed  th^  answer,  which  included 
a  plea  of  privilege  to  be  sued  In  Lamar  conn- 
ty,  and  certain  exceptions  to  the  plalntUTs 
petition.  These  pleas  w«e  overruled,  tbe 
trial  court  holding  that  the  order  made  on 
the  motion  to  set  aside  tbe  default  Judgment 
did  not  open  up  tbe  entire  case,  but  Umltod 
the  defendants  to  a  hearing  cm  the  merits. 
'Ftat  ruling  was  correct  The  wder  refrared 
to  manifests  an  intention  to  grant  the  de- 
fendants a  hearing  solely  upon  the  merits  of 
the  case,  and  to  preclude  tbe  cmsldeiatton  of 
every  question  otber  than  tbe  amount,  if  any, 
of  the  defendants*  indebtedness  to  the  plain- 
tiff. The  oonrt  bad  the  power  to  open  the 
entire  case,  or  to  restrict  tbe  further  bearing 
as  it  did;  and.  It  not  appearing  that  it  abused 
its  discretion  by  Imposing  the  restriction  re> 
ferred  to,  the  defendants  are  bound  by  It. 

Over  objection  of  the  defendants,  one  May- 
er, a  witness  for  tbe  plaintiff,  was  permitted 
to  testify  as  fbllows:  "Tbe  reason  wl^  tbe 
amounts  for  which  we  gave  credit  do  not  cor* 
respond  with  the  receipted  bills  produced  by 
the  defendant  Is  that  Abe  Abrams  told  me 
[witness]  that  sometimes  the  defendant 
would  pay  part  of  the  bill  at  one  time  and 
then  finish  it  up  later  on,  or  probably  pay 
some  amount  on  another  bill,  and  that  be 
(Abram)  would  send  us  the  amount  on  hand, 
but  It  would  not  oorre^nd  with  the  face  of 
the  receipted  bill."  Abe  Abrams  was  tiie 
platntifTs  agent,  and  represented  It  in  its 
dealings  with  the  defendants;  but  the  meth- 
od resorted  to  In  order  to  get  his  testimony 
before  the  court  was  so  manifestly  In  viola- 
tion (Ht  the  rule  which  excludes  hearsay  evi- 
dence that  counsel  for  appellee  does  not  In 
this  court  contend  that  it  was  admissible. 
The  contention  now  is  that,  the  trial  being 
before  the  court  without  a  Jury,  and  there 
being  other  evidence  sufficient  to  suataln  tbe 
Judgment,  Hie  case  should  not  be  reversed. 
We  understand  tbe  correct  rule  on  that  sub- 
ject to  be  that,  even  In  nonjury  cases,  the 
admission  of  Improper  testimony  over  objec- 
tion will  be  ground  for  reversal,  unless  it  Is 
reasonably  certain  that  the  result  would  have 
been  the  same  had  tlie  testimony  complained 
of  beat  ^eluded;  and  this  case  does  not 
come  wiflifn  that  class.  The  testimony  un- 
der consideration  was  very  Important  to  the 
plaintiff,  and,  if  It  bad  been  excluded,  tbe 


other  testinumy  wonld  hare  wairanCsd.  If  not 
required,  a  decision  for  the  defendants. 

For  the  ernff  indicated,  the  Judgment  Is 
revCTsed,  and  the  cause  remanded.  Bamned 
and  remanded. 


BOETTLBB  v.  TDMLINSON.* 

{Caan  «(  CMvO  Appeals  of  Texaa.    De&  2. 
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APPBAI^PBRSONAL  INJtnEtT  CASB-KVIDSNCB- 
REVIEW  OF  VERDICT  —  INSTRUCTIONS  —  EX- 
CLUSION OF  ISSUES— RIQirr  TO  AXiLEOB  ER- 
ROR—AODITIONAL  INSTRDCnONB  —  NBCHSai- 
TY  OP  REQUEST. 

1.  On  appeal,  tbe  most  favorable  inference 
the  evidence  wiU  authoriEe  will  be  indulged  ta 
support  the  verdict,  aod  it  will  aot  be  disturbed 
where  there  is  safficient  evidence  of  appellee's 
Degligence  to  warrant  ordinary  minds  in  differ- 
ing, though  the  appellate  eoott,  sitting  as  tri^ 
of  fact,  might  liave  readied  a  dUtnent  eimciii- 
Bioo. 

2.  Where  all  defensive  Issnes  are  satnnitted, 
■  defendant  in  a  personal  injary  case,  cannot 
complain  of  a  charge  excluding  issues  as  to 
uegOgence  which  are  relied  on  by  plaintiff. 

8.  Where  a  defendant  in  a  personal  injoiT 
case  fails  to  re<);ue8t  additional  cbarges,  he  can- 
not complain  of  a  cbar^  correctly  annonnciiue 
the  law  and  presentiog  favoraUy  fw  him  afi 
defensive  Issues. 

Error  from  Dlstifet  Court  Bexar  Ooanty; 
S.  J.  Brk^  Judge. 

Action  by  B.  H.  TnmUnson.  by  bla  gnard- 
Ian,  against  L.  P.  BosttlOT.  Judgnwnt  fw 
plalutUt  and  defendant  brings  earn.  Af- 
firmed. 

P.  H.  Swearlngen,  for  plaintiff  in  error. 
J.  D.  Crenshaw,  for  defendant  In  errw. 

NEILL,  J.  B.  H.  Tumllnson,  by  his  guard- 
ian, brought  this  suit  against  L.  P.  Boettler 
to  recover  diiniages  for  persona!  Injuries  al- 
leged to  have  been  inflicted  by  the  latter's 
negligence.  The  defendant  answered  by 
pleas  of  not  guilty,  contributory  negligence, 
and  assumed  rislc  The  trial  resulted  in  a 
verdict  and  Judgment  in  favor  ot  plaintiff  tot 
$4,000. 

It  is  shown  by  the  evidence  that  on  tbe 
14th  day  of  September,  1900,  plaintiff  as  a 
car[>euter  was  In  the  employ  of  defendant 
as  a  contractor  for  the  erection  of  tbe  mar- 
ket house  of  the  city  of  San  Antonio.  That 
while  plaintlfl  was  at  work  on  the  outside  of 
the  building  the  scaffold  on  which  he  was 
standing  gave  way,  and  be  fell  and  was 
seriously  injured.  The  scaffold  was  built  on 
Wednesday  by  plaintiff  and  a  fellow  serv- 
ant named  Smith,  under  the  directions  of 
Scott  Boaz,  their  foreman.  It  was  construct- 
ed In  this  manner:  Planks  2  Inches  thick, 
12  Inches  wide,  and  16  feet  long  were  pro- 
jected through  windows  from  the  Inside 
abont  4  feet  outside  of  the  building,  one  of 
such  planks  through  each  window  and  rest- 
ing on  its  sill.   On  the  Inside  of  the  building 

*RehearliiK  d«sM  Januarr  S.  1904.  ' 

T 1.  Sm  Appeal  aad  Error,  vol.  3.  Cent  Olr  *  SaO. 
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each  plank  was  laid  on  a  trestle,  the  end  or 
tte  plank  aKtendlnc  beyond  about  U  ludm. 
The  treetlee  were  about  18  feet  Ugh,  and 
stood  on  title  floor  abont  10  feet  trom  tlio  wall 
of  the  boildlnf.  The  ootv  end  of  ewA  pro- 
jecting plank  was  snorted  hr  an  angle 
brace,  which  conslitod  of  ft  alr^  of  plank 
about  7  feet  long,  one  end  xeottng  npon  a 
ledge  of  the  onter  wall,  and  the  ottwr  nailed 
nndemeath  the  plank  about  a  foot  from  the 
end  of  It  AU  the  planks,  ezc^t  <Hie,  were 
toe-nailed  to  the  top  of  the  trestle  ^th  slx- 
teenp«my  nails,  the  other  one  with  eight- 
penny  naUa.  Boards  an  inch  tidek  wwe  laid 
loose  npon  the  outside  projections  for  the 
workmen  to  stand  on.  This  completed  the 
scaffold.  When  Smith  was  toe-nailing  the 
planks  to  the  trestUng  with  the  slxteenpennj 
nails,  and  had  so  fastened  all  except  one. 
Boas  told  him  that  el^tpenny  naUs  w»e 
anffiduit  tor  the  pnrpose,  and  that  he  would 
not  be  able  to  tear  the  scaffolding  apart  with- 
out Injuring  the  trestles  if  toe-nailed  wittk 
slxteenpenny  nails.  The  plaintiff  was  on 
the  outside  of  the  bniUItng  adjusting  the 
angle  braces  when  Smltti  was  instructed  by 
Boas  to  use  elghtpenny  nails  in  fastening 
the  plank  to  tbe  trestles,  and  did  not  hear 
such  Instructions  glren,  and  was  ignorant 
of  the  ftict  that  elt^tpennles  were  used  In 
fastening  any  of  tiie  planks  to  the  trestles^ 
It  was  understood  between  him  and  Smltii 
when  they  bei^n  the  work  that  slxteen- 
penny nails  would  be  used  tot  that  purpose, 
and,  until  af  Cer  the  accident,  he  thoiycht  the 
scaffold  bad  beoi  constructed  in  pursuance 
to  sm^  understanding.  On  Friday  after  the 
Wednesday  the  scaffold  was  constructedt  the 
plaintiff  was  at  work  outside  the  building; 
standing  on  the  end  of  the  scaffold  that  rest- 
ed on  the  plank  fastened  to  the  trestle  >rith 
elghtpenny  nails,  when  the  scaffold  gave 
way  beneath  faint,  causing  bis  fall  and  conse- 
quent injuries. 

The  erUenoe  is  uncontroroted  that  tiie 
elghtpenny  nails  with  which  ttie  plank  was 
fastened  were  drawn  from  the  trestllng. 
And  it  is  reasonably  sufficient  to  ahow  that 
el^tpenny  nails  were  Inaufflclent  to  securely 
bcdd  tbe  projecting  planks  to  the  trestles, 
and  that  if  Boas  had  exercised  ordinary 
care,  mechanical  knowledge,  and  skill  In  and 
(or  the  coDatmction  of  a  scaffold  reasmably 
safe  for  the  employte  under  his  control  to  do 
their  work  upon,  he  would  have  known  tiiat 
such  fastening  with  elghtpenny  nails  would 
render  the  scaffold  Insecure  and  unsafe  for 
the  woitanen.  Therefore  we  condude  that 
the  defendant  was,  through  its  vice  prind* 
pal.  Boas,  guilty  of  negligence  In  having 
the  plank  which  came  loose  from  the  trestle 
fastmed  thereto  with  elghtpenny  nails,  and 
that  such  negligence  was  the  proximate  cause 
of  plalntUTs  Injuries. 

The  evidence  upon  the  question  of  negli- 
gence is  conflicting,  and  our  conduslon  of 
tta  pnot  is  in  observance  of  the  well-estab- 
lished principle  that  the  most  favorable  ln< 
ference  the  evidence  will  authorise  should 


be  deduced  In  support  of  ttio  vsnliet  for  npon 
the  whole  evldoice  we  cannot  s^  there  is 
no  reason  for  ordinary  minds  to  diffv  as  to 
the  condoidon  of  negligence  vd  noo.  Ohoate 
V.  Ballway,  90  Tex.  82.  86  S.  W.  247,  87  8. 
W.  319;  Lee  v.  Ballway,  89  Tex.  £83,  86  8. 
W,  68;  Railway  v.  Goascamp,  68  Tex.  547,  7 
8.  W.  227.  That  we  would.  If  It  were  left 
to  us  to  determine  the  question  from  the 
evidence  as  it  ai^ears  In  the  record,  have 
reached  a  different  conclusion,  does  not  au- 
thorise us  to  vacate  tbe  verdict  As  long  as 
the  Jury  system  iirevalls  under  a  Gonstltul^ 
which  guaranties  the  right  of  a  trial  under 
tt  shall  be  held  inviolate,  and  makes  a  Jury 
the  exclusive  Judges  of  tbe  credibility  of  the 
vrltnesses  and  the  w^bt  to  be  given  to 
tteir  testimony,  their  decision  of  a  disputed 
question  of  fact,  when  not  impugned  by  pas- 
sion, fraud,  or  prejudice,  when  there  is  tes- 
timony reaaonaUy  sufficient  to  stuiport  it 
must  stand  against  attacks  made  against  It 
In  an  appellate  court  thou|0k  Tigonms  mougb 
to  shake  the  belief  of  the  Judges  in  the  rlght- 
•eousness  of  the  verdict  This  much  In  re- 
gard to  our  conclusion  of  tbe  defendant's 
negligence,  which  disposes  at  the  assignment 
of  errw,  urged  by  defendant's  counsel  with 
so  much  force  and  ability,  that  the  verdict 
la  unsiovKnted      the  evidrace. 

Hie  allegation  of  negligence  In  plalntUTs 
petition  is' as  follows:  '*That  plaintiff  was 
employed  by  defendant  to  do  work  on  said 
house,  and  tiiat  he  was  ordered  by  defendant 
to  go  np<m  the  scaffold  at  the  south  side 
of  the  second  story  of  said  building  to  do 
some  carpenter  work  on  the  eaves  of  said 
lurase;  that  said  scaffold  was  negl^ently  and 
carelessly  constructed,  in  that  the  inner  ends 
of  the  Bcantilng  or  plates,  which  projected 
out  of  the  windows,  and  which  supptnted 
tbo  planks  on  which  plaintiff  had  to  stand 
and  walk  while  ^ng  said  work,  were  not 
securely  fastened;  that  said  scantUng  or 
plates  were  so  fastened  by  the  ordos  of  de- 
fendant and  without  the  knowledge  of  plain- 
tiff; that  defendant  knew  that  said  scaf- 
folding was  thCToby  insecure  and  unsafe, 
or  he  could  have  known  it  by  the  exer- 
cise of  reasonable  care  and  diligence;  thit 
plaintiff  did  not  know,  nor  did  he  have  rea- 
son to  believe,  that  said  scaffolding  was 
Insecure  or  unsafe."  The  court,  Xittor  de- 
fhiing  negligence.  Instructed  the  Jury  as  fol- 
lows: 

**If  you  bdieve  from  tbe  evidence  that 
Scott  Boas,  the  fonman  ot  defendant  Boet- 
tier,  ordered  the  carpenter  Ebnith  to  nail  one 
of  the  idanks  of  the  scaffold,  from  which 
plaintiff  feU,  to  the  trestle  inside  wltib  tight- 
I»enny  nails,  and  that  said  Smith  did  so  un- 
Ost  and  by  reason  of  the  direction  of  said 
Boom;  and  If  you  further  believe  from  the 
evidence  that  said  Boas  was  gtdlty  <^  neg^- 
gence  in  having  said  plank  so  fastened;  and 
If  you  further  believe  from  the  evidence  that 
while  plaintiff  was  wwking  on  said  scaffold 
the  said  fast^ilng  of  said  plank  came  loose, 
and  thereby  caused  plaintiff  to  fall  from  said 
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scaffold  and  to  be  Injured;  and  if  yon  belleTO 
from  tbe  evidence  that  the  negligence.  If 
any*  of  said  Boaz  was  tlie  proximate  cause 
Of  Bald  injury— then  you  will  find  for  the 
plalntur,  unleBS  you  find  for  the  defendant 
under  the  charges  hereinafter  given  you. 

"If  you  do  not  believe  from  the  evidence 
that  said  plank  was  so  fastened  by  the  order 
of  said  fnreman  Boas,  and  that  he  waa  guilty 
of  negligence  In  having  it  so  fastened,  and 
that  such  negligence,  if  any,  was  the  prox- 
imate cause  of  plaiutlfTs  injury,  If  any,  you 
will  find  for  tbe  defendant 

"Or  if  yon  believe  from  tbe  evidence  that 
tbe  plaintiff  Idmself  was  guilty  of  negligence 
in  the  construction  of  said  scaffold,  and  that 
such  negligence,  if  any,  proximately  con- 
tributed to  bis  injuries,  if  any,  yon  will  find 
for  defendant;  or  If  yon  believe  from  the  evi- 
dence that  either  or  any  of  the  fellow  serv- 
ants with  the  plaintiff  were  gull^  of  negli- 
gence In  the  constnictlon  of  said  scaffold, 
and  that  such  negligence,  if  any,  prvximately 
contributed  to  his  l&Jurlee,  if  any,  you  will 
find  for  defendant;  or  If  you  believe  from 
the  evidence  that  when  tbe  plaintiff  went  up- 
on said  scaffold  he  knew  it  was  unsafe  for 
hfm  to  walk  or  stand  thereon  to  do  work, 
you  will  find  for  defendant." 

The  first  paragraph  quoted  Is  assigned  as 
error.  The  propositions  averted  under  It 
are:  "(1)  The  charge  Is  affirmative  error,  be- 
cause it  submitted  to  the  Jury  an  Issue  dis- 
tinctly different  from  that  made  by  the  evi- 
dence. (2)  The  charge  Is  error  because  it  ex- 
cluded from  the  consideration  of  tbe  Jury  is- 
sues raised  by  the  pleadings  and  supported 
by  the  evidence."  In  regard  to  the  first 
proposition,  we  think  there  was  ample  evi- 
dence to  support  tbe  allegations  "that  the 
inner  ends  of  the  scantling  or  plates  which 
projected  out  of  the  windows,  and  which  sup- 
ported the  planks  on  which  plaintiff  bad  to 
stand  and  walk  while  doing  said  work,  were 
not  securely  fastened,"  and.  "that  said  scant- 
ling or  plates  were  so  fastened  by  the  orders 
of  defendant,  and  without  the  knowledge  of 
plaintiff."  It  Is  only  a  charge  which  ex- 
cludes an  Issue  upon  which  a  finding  might 
be  made  favorable  to  the  party  complaining 
that  can  be  taken  advantage  of  on  appeal. 
If  an  issue  raised  by  the  pleadings  and  evi- 
dence be  excluded,  which,  either  alone  or  In 
connection  with  other  facts,  might.  If  sub- 
mitted, result  In  a  verdict  for  the  plaintiff, 
the  defendant  Is  not  prejudiced  by  tbe  cfaarg& 
As  to  the  plaintiff,  however,  the  charge 
would  be  affirmative  error,  and  render  It  un- 
necessary for  him  to  ask  a  charge  upon  the 
issue,  because  It  would  be  In  direct  c<mfllct 
with  that  which  the  court  had  given.  But  if 
tbe  charge  given  by  the  court  Is  in  Itself 
unobjectionable,  a  party  cannot  complain  of 
the  failure  of  the  court  to  give  an  Instruction 
which  he  has  neglected  to  ask.  This  we  be- 
lieve to  be  the  rationale  of  the  declsloos  up- 
on charges  excluding  Issues  raised  by  the 
pleadings  and  evidence.  Obamblee  t.  Tar- 


box.  27  Tex.  140.  84  Am.  Dec  614;  Johnston  ! 
V.  Jolinston  <Tex.  Clv.  App.)  67  S.  W.  124; 
Bppsteln  V.  Thomas  (Tex.  Oiv.  App.)  44  &  { 
W.  894;  Smith  v.  Blcbardson  Lumber  Co., 
62  Tex.  460.  48  S.  W.  674;  Scott  V.  T.  &  P. 
Ry.  Co.,  93  Tex.  626,  67  &  W.  801;  Knmph- 
reys  r.  Edwards,  89  Tex.  617,  86  8.  W.  333, 
434;  BIdg.  Co.  v.  jOnes,  94  Tex.  497,  62  S. 
W.  741;  Beazl^  v.  Denson,  40  Tex.  433; 
Wenar  v.  Stenzel.  48  Tex.  489;  Btnde  v. 
Saunders,  2  Posey.  Unrep.  Caa.  124.  This 
may  be  illustrated  by  the  case  of  Scott  v. 
T.  &  P.  By.  Co.,  Eopn:  In  that  case  plain- 
tiff's evidence  was  sufficient  to  establish  that 
fire  was  set  out  by  sparks  from  an  engine  of 
defendant  company,  which  raised  a  prima 
facie  case  of  negligence,  which  entitled  plain- 
tiff to  a  recovery  unless  rebutted.  This  de- 
fendant was  required  to  do  by  proving  that 
tbe  engine  was  equipped  with  tbe  best-^ 
proved  spark  arrester,  etc.,  and  was  care- 
fully handled  by  Its  servants.  The  evidence 
tended  to  show  defendant's  servanta  negli- 
gent in'  allowing  the  escape  of  qiarks  suffi- 
cient to  cause  the  fire.  The  charge  excluded 
this  issue  raised  by  this  evidence  from  the 
Jury.  Tliere  was  a  verdict  for  the  def^id- 
ant  It  was  held  on  appeal  that  the  chai^ 
was  erroneous  by  reason  of  such  exclosion, 
in  that  it  assumed  and  withheld  from  the 
Jury  an  essential  Issuable  fact  which.  If 
found  in  favor  of  plaintiff,  ironld  have  a- 
tltled  him  to  a  verdict  The  plaintiff  alone 
was  prejudiced  by  the  error.  Had  the  ver- 
dict been  in  his  favor,  the  defendant  could 
not  have  token  advantage  of  the  error,  be- 
cause it  was  fftvorable  rather  than  preju- 
dicial to  the  company.  Again,  to  illustrate 
from  the  case  under  consideration:  There 
was  evidence  tending  to  show  that  the  scaf- 
fol4  which  was  constructed  \fy  Smith  and  the 
plaintiff  on  Wednesday  was,  on  Friday  morn- 
ing before  the  accident  occurred  (which  was 
on  that  day),  moved  further  back  from  tbe 
walls  of  the  building  to  make  room  for  tbe 
plasterers,  and  that  after  they  had  finished 
their  work  the  scaffold  was  replaced,  with- 
out knowledge  on  the  part  of  plaintiff  0iat 
it  had  been  moved,  by  defendant's  employes 
in  Its  foimer  position.  It  may  have  been 
found,  bad  the  Issue  been  submitted,  that  It 
was  negligence  on  the  part  of  the  defendant 
to  have  permitted  the  removal  and  replace- 
ment of  tbe  scaffold  in  the  way  It  was  done, 
and  that  such  negligence  caused  the  acci- 
dent Had  the  verdict  beoi  f<»-  the  defend- 
ant the  plaintiff  could  have  complained  that 
the  charge  was  erroneous  In  withholding  such 
Issue.  But  the  defendant  cannot  complain, 
for  under  the  charge  the  Jury  could  only 
find  against  it  upon  the  facta  submitted  in 
the  first  paragraph.  If  they  were  not  proven, 
defendant  was  enUtled  to  a  verdict  upon 
proof  of  any  other  facts,  whether  they  show- 
ed negligence  or  not.  For  if  the  Jury  be- 
lieved either  that  the  plank  was  not  so  fas- 
tened by  the  order  of  Boaz,  or,  if  It  wa-e.  he 
was  not  guilty  ct  negligwce  In  having  It  so 
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fastened,  they  were  bound  by  the  cMrge  to 
find  for  the  defendant 

The  pangtaphi  of  the  charge  nicceedlnx 
the  one  complained  of  mbmits  cTery  de- 
fensive leene  pleaded  by  tiie  defendant  to 
the  determination  of  the  Jtory.  It  excludes 
DO  defensive  matter  nor  Issue  raised  either 
by  the  pleading!  or  the  evidence.  If  the 
plaintiff  or  any  of  his  fellow  serrants  were 
eollty  of  cootrlbatory  negligence  ot  If,  when 
he  went  oa  the  acaffold.  he  knew  tt  waa  an- 
safe  to  walk  or  stand  npon,  the  defendant, 
under  the  charge*  was  entitled  to  a  vOTdlct. 
If  npon  the  tssoes  ot  assumed  risk,  contilbu- 
tarj  negligence,  or  negligence  ot  a  fellow 
■errant,  the  defendant  deemed  the  charge  too 
genwal,  and  desired  a  more  q»eciflc  presen- 
tation of  them  with  a  view  to  the  evidence 
adduced  npcm  the  trial,  he  should  have  re- 
quested q^edal  Instmctlous  presenting  such 
issues  In  consonance  witit  his  desire.  But, 
having  failed  to  prepare  and  request  such 
charges,  he  cannot  now  be  heard  to  complain 
of  a  charge  that  correctly  announces  the  law 
and  presents  favorably  to  him  every  Issue 
npon  which  plaintiff's  action  could  have  been 
defeated. 

We  believe  that  the  court  properly  held, 
upon  the  evidence  submitted  iqion  the  ques- 
tion of  plalntUTs  competency  as  a  witness, 
that  he  was  quatifled  to  testify  in  his  own 
behalf,  notwithstanding  some  months  prior 
to  the  date  of  the  trial  he  had  been  adjudged 
insane.  Diet,  of  Oolumbla  v.  Arms,  107  U. 
S,  619,  2  Sup.  Ot  840,  27  U  Ed.  6ia 

There  is  no  rarer  assigned  or  disclosed  by 
the  record  requiring  a  reversal  of  the  Jndg- 
meot;  and  it  Is  affirmed. 


BARNUM  WIRB  ft  IRON  WORKS  T. 

8ELEY. 

(Court  of  CMl  Appeals  of  Texas.    Dec.  16^ 
1903.) 

SALES— BREACH  OP  WARRANTY  OF  QUALITY- 
SUIT  FOR  PURCHASE  FRIGE— RIGHT 
OP  SET-OFF. 

1.  Where  a  contract  of  sale  is  accompanied 
by  an  eipreas  warranty  of  quality,  the  buyer 
may  accept  the  article  furnished  without  in- 
«pectioQ,  and,  if  It  does  not  comphr  with  the 
warranty,  may  afterwards  ofhet  dm  dama^ 
against  the  contract  price. 

Appeal  from  McLennan  County  Court;  Q. 
B.  Gerald.  Judge. 

Action  by  the  Bamum  Wive  ft  Iron  Works 
against  W.  W.  Seley.  Prom  a  Judgment  af- 
fording Insufficient  relief,  plaintiff  appeals. 
Affirmed. 

Davis  ft  Cocke,  for  appellant  Jennings 
ft  Penry,  for  appellee. 

STREETMAN,  J.  Appellant  sued  for  the 
contract  price  of  an  awning  furnished  by  it 
to  appellee.  Appellee  claimed  that  he  was 
not  liable  for  the  fnll  contract  price,  because 

1L  Bee  aftl«a,  veL  «.  CmC  Dls.  S  nt. 


the  awning  fnmlshed  was  not  of  the  kind 
and  quality  which  appellant, agreed  to  far- 
nish.  The  contract  price  was  9270.  In  a  tri- 
al before  the  court  without  a  Jury  appellant 
recovraed  judgment  for  and  interest 

Appellant  contends  that  the  court  erred  In 
rendering  Judgment  for  leas  than  the  cimtract 
price.  The  contract  was  made  In  the  follow- 
ing manner:  Appellee  desired  an  awning  of 
a  certain  kind,  and  vnote  to  appellant,  wlio 
was  engaged  In  the  manufacture  and  sale  of 
awnings,  wtth  reference  to  It  Borne  cor* 
resp<Hidenoe  followed,  which  led  up  to  13ie 
following  proposition,  made  In  letter  dated 
BCarch  10,  1902,  from  appdiant  to  appellee: 
**Beplyliig  to  your  favor  of  recmt  ibtte,  we 
wOl  furnish  one  wrouj^t  iron  canopy,  as  per 
endosed  bine  print  12'-^  long  next  to  bulldr 
Ing  X  10^—0"  wide,  the  roof  to  be  made  of 
eottngated  iron  painted  comidete  ready  to  be 
pot  up  for  the  sum  of  9270  net  cash,  and  if  or^ 
dered  this  month,  will  allow  the  freight  to 
your  station.  We  will  give  you  a  strictly  flrst- 
class  Job  and  hope  to  be  favored  with  your 
ordw.  \^ch  will  have  our  prompt  and  best 
attention.  We  remain,"  etc.  A  blue  print 
accompanied  the  letter.  This  prt^dUon  vas 
acc^tted  by  appellee  In  a  telegram  and  let- 
ter. An  awning  was  shipped  to  appellee,  and 
during  his  absence  from  Waco,  through  the 
agency  of  his  son  and  a  workman,  vras 
placed  jsptax  his  ho^  building,  where  It  re- 
mained up  to  tbe  time  of  the  trial.  There 
was  evidence  sufficient  to  sustabi  a  finding 
that  the  awning  shlroed  dUfwed  In  some  re- 
spects from  the  design  shown  in  said  Mne 
print  and  that  It  was  not  a  flrst-dass  Job, 
the  material  bdng  defective,  and  the  awn- 
ing not  being  properly  iwlnted;  and  Its  value 
was  not  greater  than  the  Judgment  rendered 
by  the  court 

The  rule  Is  well  settled  that  where  a  con- 
tract of  sale  Is  accompanl^  by  an  express 
warranty  of  quality,  the  boyw  may  ac- 
cept the  article  famished,  and  Is  not  com- 
pelled to  Inspect  Uie  propoty,  and.  if  It  does 
not  comply  with  the  contract  be  may  after- 
wards recover  damages  for  breach  of  the 
warranty;  or,  tf  the  sale  be  on  a  credit  may 
offset  such  damages  against  the  contract  price. 
Parks  V.  O'Connor.  70  Tex.  889,  8  B.  W.  lOi. 
We  have  concluded  that  the  court  was  war- 
ranted in  finding  that  the  letter  of  appellant 
forming  the  basis  of  the  ramtrac^  coiutltuted 
an  express  vrarranty  of  tiie  quality  of  the 
awning.  After  fully  completing  the  descrip- 
tion of  the  article  sold,  the  letter,  contains 
the  following  additional  statement:  "We  will 
give  you  a  strictly  first  class  Job  and  hope  to 
be  favored  vrith  your  order,  whldi  will  have 
our  prompt  and  best  attention."  This  ftp- 
pears  to  have  been  a  positive  affirmation, 
made  by  the  vendor  at  the  tbne  of  the  sale, 
with  respect  to  the  subject  of  sale,  which 
may  have  been  Int^ed  to  and  may  have  op- 
erated as  an  Inducement  to  the  trade.  It  was 
not  purely  a  matter  of  description  or  Identlfl- 
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cation.  W«  need  not  detwrnloe  wbether  tbe 
lansnace  Itseli;  u  a  matter  of  law,  created 
an  express  murantr.  It  was  certainly  suffi- 
cient, taken  tat  comwetton  witb  ttie  facti 
proved,  to  Jnetlfy  tlie  court  In  condndlns  as 
8  matter  of  fact  that  It  was  so  Intended  by 
tbe  parties.  Wblle  some  of  the  defects  may 
bave  been  obTlons,  yet  tbe  otbm— fw  In- 
stance, the  defectiTe  material— se^ed  to 
have  been  discovered  only  after  the  work- 
man was  engaged  In  putting  It  op;  and. 
wblle  there  la  some  question  as  to  whether 
even  an  express  warranty  will  cover  defects 
obvious  and  actually  known  to  tbe  buyer  at 
the  time  he  receives  the  property  (Tledeman 
on  Sales,  par.  19S),  we  think  the  court  was 
warranted  In  holding  that  under  the  facts 
^wn  the  appellee  had  a  right  to  rely  on  the 
warranty,  and  In  this  view  of  the  ease  there 
was  noeiTor  In  allowing  appellee  to  prove  ttie 
reasonable  market  value  of  tbe  awning  and 
In  r^erlng  judgment  for  that  amount.  In- 
stead of  tiKContract  price.  Btythe  t.  Speake, 
23  Tex.  431;  28  Am.  k,  Bug.  Bney.  Law  (Ist 
Bd.)  tit.  "Warranty." 

!niere  being  no  error  in  the  judgment;  It  Is 
therefore  affirmed. 


FUSNBAUX  St  al.  T.  WBBB  et  al  .• 

(Court  of  CH^  Appeals  of  Texas.   Nov.  81, 

1908.) 

LANDLORD  AND  TBNANT-PimOHASB  OP  PROP- 
BRTY  BT  LESSBB-TBRHINATION  OP  SUB- 
LBASB-PALSE  REPRBSKNTATION. 

1.  Where  a  lease  aod  a  sublease  are  made 
**8nbject  to  sale,"  though  the  owner  may  sell 
to  the  lessee,  such  transactiflu  would  not  ter- 
mluate  the  sublease;  and  hence  false  repreBen- 
tations  b7  the  lessee  to  bis  sublessee  tlint  he 
bad  so  purchased,  wherebj  he  obtains  posses- 
sion, are  not  actionable. 

Appeal  from  District  Court,  Archer  Coun- 
ty; A.  H.  Carrigan,  Judge. 

Action  by  J.  H.  Fumeanx  and  ottieo 
against  Sidney  Webb  and  oOiers.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Hawkins  A  Hayiies,  Matlock,  Miller  Sl  Dy- 
cus,  and  T.  H.  Marberry,  for  appellants. 
Montgomery  ft  Hughes  and  Bomar  &  Bomar, 
for  appellees. 

SPEEH,  J.  Appellants  sued  Sidney  Webb 
and  Samuel  Scaling,  composing  the  firm  of 
Sidney  Webb  &  Co.,  Sam  Bellah,  and  L.  M. 
Webb,  to  recover  a  large  sum  of  money,  as 
actual  and  exemplary  damages  for  wrong- 
fully depriving  them  of  certain  pasture  lands 
In  Archer  county,  Tex.  Appellants  held  tbe 
lands  under  lease  contracts  with  appellees 
Sidney  Webb  &  Oo.,  who  In  turn  were  the 
lessees  of  Morgan  Jones.  Both  tbe  original 
lease  from  Jones  to  Sidney  Webb  &  Co.,  and 
the  various  subleases  by  Sidney  Webb  & 
Co.  to  appellants,  were  made  "subloct  to 
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sale"  of  the  land;  and  tiie  aBeged  wronsful 
conduct  of  appellees  consisted  in  obtaining 
possession  of  said  lands  from  appeUants  by 
means  of  false  and  fraudulent  icpreaenta- 
tlons  that  Sidney  Webb  and  Sidney  Webb  ft 
Co.  had  purchased  tbe  lands  from  tbe  own- 
ers. The  district  Judge  peremptorily  Instraet- 
ed  the  Jury  to  return  a  vwdlct  in  favor  of 
the  defendants,  which  was  done,  and  Jndg- 
ment  accordtogly  was  oitned.  bom  which 
this  appeal  is  prosecuted. 

There  are  many  assignments,  but,  In  the 
▼lew  we  take  of  tbe  case,  no  other  one  Is 
material.  If  the  ^hteenth,  complaining  of 
the  peremptory  Instmetlon  to  find  fw  de- 
fendants, cannot  be  sustained.  ISais  assign- 
ment we  have  finally  concluded  shonld  be 
overruled.  The  effect  ttf  Oe  snl^ect  to  sale 
clause  in  appellants'  lease  contract  wltli  Sid- 
ney Webb  &  Co.  was  that  tbe  same  BtHynld 
be  terminated  upon  a  sale  by  tiie  ownen  to 
any  person  other  than  tbe  lessees.  EHdney 
Webb  and  Samuel  Scaltog.  It  wonld  not  do 
to  hold  that  Sidney  Webb  ft  Co.,  wbo  bad 
subleased  the  lands  In  controversy  to  Fof^ 
neaux  Bros.,  subject  to  sale  by  the  owners, 
could  themselves  become  the  purchasera,  and 
thereby  put  an  end  to  tbe  sublease  and  oust 
their  tenanto.  The  meaning  of  the  contnct 
was  that  appellants  should  bold  under  the 
sublease  for  Ite  full  period,  unless  the  owners 
should  make  such  sale  of  the  lands  as  to  put 
them  beyond  the  control  of  Sidney  Webb  ft 
Oo.  Any  other  construction  would  place  It  in 
tbe  power  of  Sidn^  Webb  ft  Co.  to  tenui- 
nate  their  lease  toappellante  by  becoming  tbe 
owners  of  the  land  In  fee  simple.  Instead  of  a 
leasehold  merely— a  thing  evidently  Inconrist- 
ent  wUb  the  righto  of  the  pardea  Nor  does 
this  view  In  any  wise  lessen  the  chances  of 
sale  by  the  owners,  as  contended  by  q^l* 
lants,  bytsklng  from  them  the  proq>ecto  of  a 
sale  to  Sidney  W^b  &  Oa  Tbe  owners 
would  have  a  perfect  right  to  sell  to  Sidney 
Webb  ft  Co.,  and  such  action  would,  of  course, 
terminate  tbe  lease  to  them,  but  it  by  no 
means  follows  tiiat  it  would  have  that  effect 
upon  appellante*  sublease.  On  the  contrary, 
we  think  it  would  have  no  effect  whateva*. 
To  Sidney  Webb  ft  Ga's  demand  f  ot  the  pos- 
seesion,  the  owners  could  r^ly  that  they  al- 
ready have  possession  through  their  ten- 
.  lants,  by  taking  from  them  the  prospecta  (tf  a 
e.,  that  a  sale  to  Sidney  Webb  ft  Co.  could 
not  operate  as  a  termtoatlon  of  tbe  sub- 
lease to  appellante)  we  think  they  (the  appel- 
lante) mistook  their  legal  rlghte  when  they 
volunterlly  surrendered  tbeir  lease  and  lands, 
and  have  no  tecoorse  upon  appellees.  In 
other  words,  the  representetlons  of  appel- 
lees, to  be  actionable,  must  have  beos  mate- 
rial, and  such  as,  had  they  been  true,  appel- 
lante would  have  been  Justified  to  acting  up- 
on them.  Blythe  v.  Speake,  23  Tex.  429; 
Lemmon  v.  Hanley,  28  Tec  220;  23  Cent 
EMg.  col.  1687  (B).  Here,  as  we  have  indi- 
cated, tbe  representotlon  that  Sidney  Webb 
w  Sidney  Webb  ft  Co.  had  purchased  the 
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lands  wonlA  not  have  called  for  their  mr^ 
render  by  appellantt,  erm  it  true;  hence 
ihey  became  Immatulal  and  not  actkoiable. 
MoreoTo;  we  ttalnh  the  evidence  condnslTe- 
ly  Bbowe  that  u  to  all  the  lands  claimed, 
whether  by  Sidney  Webb  ft  Oo.  or  L.  M. 
Webb,  the  appellants,  aftw  knowing  the  fall 
tmtb,  and  after  being  imdecelTed,  if  they 
ever  wwe  deceived,  volontarlly  consummated 
a  contract  based  npon  a  snlBcleDt  considera- 
tion, wblcb  had  the  effect  of  terminating  or 
waiving  their  lease  to  the  lands  in  cantxo- 
versy. 
Judgment  afDrmed. 


WARD  v.  WABD. 
<Gonrt  of  <^TiI  Appeals  of  Texas.   Dec.  18, 

1903.) 

PARENT  AND  CHILD— CUSTODY  OF  CHILD- 
CHARACTER  OF  MOTHER— BILL  OF  EXCEP- 
TIONS—WANT OF  ALLOWANCE— EFFECT. 

1.  In  a  contest  between  a  paternal  grand- 
father and  a  mother  for  the  custody  of  an  In- 
fant, It  Is  error  to  ezclnde  the  issue  as  to  the 
mother's  reput&tioD  for  chastity,  truth,  veracity, 
and  honesty. 

2.  A  bill  of  exceptions  which  has  not  been 
approved  or  allowed  by  the  court  cannot  be 
considered. 

Appeal  from  District  Court,  Swisher  Coun- 
ty; Ira  Webster,  Judge. 

Proceeding  Iwtween  W.  M.  Ward  and 
OlUe  Ward.  From  a  judgment  for  Ollie 
Ward,  W.  M.  Ward  appeals.  Reversed. 

W.  F.  Kelley  and  Turner  &  Boyce,  for  ap- 
pellant 

SPXffllB,  3.  This  is  a  ecmtest  between  the 
paternal  grandfather,  upw  the  one  hand,  and 
the  motbo:  upon  the  other,  over  the  custody 
«f  an  Infant— a  boy  4  years  of  age.  The 
trial  court  awarded  the  custody  to  the  moth- 
er, and  while  we  are  loath  to  disturb  that 
Judgment,  yet  a  Just  appEedation  of  the 
rights  at  the  minor,  we  think,  ccnnpels  us 
to  renumd  the  cause.  Appellant  pleaded, 
among  oth«  things,  that  the  mother  of  the 
infant  bad  bad  reputation  for  chastity, 
troth,  veracity,  and  honesty,"  and  the  trial 
court  snstaloBd  a  special  exception  to  such 
allegation,  and  refused  to  bear  evidence  In 
Its  sunmrt*  A  parents  dalm  to  the  custody 
of  an  Intent  Is  of  course  ordinarily  siq»wlor 
to  that  of  any  other  person,  but  It  Is  not 
alone  to  the  right  or  wish  of  the  parent  we 
are  to  look  In  determining  such  question. 
Such  right  Is  not  absolute.  The  Interest  of 
the  cbUXi  Is  the  first  conslderatfon,  and,  if 
such  parent  Is  for  any  reason  an  unsuitable 
pmon  to  have  its  care,  the  custody  should 
be  awarded  elaewhere.  If  the  mother  In  this 
Instance  Is  a  woman  of  bad  r^utatlon  In  the 
particulars  mentioned,  that  fact  should  be 
considered  by  tbe  court  or  jury  In  deter- 
mlnliv  ^  award.  A  mottier's  r^mtation  In 
these  respects  might  be  so  notoriously  bad 
«a  to  render  It  altogether  out  of  the  question 


that  she  should  be  permitted  to  rear  her 
child  when  a  better  borne  Is  offered  It.  We 
have  nothing  to  do  with  the  weight  of  tbe 
proposed  testimony  In  this  case,  but  merely 
rule  that  tbe  allegation  should  not  have  been 
atMcken  out,  and  that  evidence  should  have 
been  admitted  In  its  support 

We  cannot  ramslder  the  bill  of  exception 
taken  to  the  court's  ruling  In  admitting  the 
letter  written  to  appellee  by  the  deceased 
husband,  for  the  reason  that  such  bill  does 
not  appear  to  have  been  approved  or  allowed 
by  the  court.  Clitus  v.  Langford  (Tex.  OIv. 
App.)  24  S.  W.  326.  In  view  of  another 
trial,  however,  we  doubt  the  admlBslbtUty 
of  the  evidence.   It  appears  to  be  hearsay. 

For  the  error  discussed,  we  revwM  the 
judgment  and  remand  the  cause. 


OSTBOM  V.  CITY  OF  SAN  ANTONIO.* 
(Court  of  Civil  Appeals  of  Texas.   Dec.  9, 

1903.) 

IMJURIBS  TO  LAKD  —  DAHAGBS  —  ELE1CBNT8 
EXEUPLART  DAM AOBS— MUNIC- 
IPAL COBPORATIONS. 

1.  In  an  action  for  trespass  to  real  property, 
the  measure  of  damages  la  the  amount  which 
will  compensate  plaintiff  for  the  injury  done. 

2.  Exemplary  damages,  while  allowable  In 
certain  cases  tor  wUlfol  ujniT  to  land,  cannot 
be  recovered  against  a  municipal  corporation 
except  under  exceptional  drcomstances. 

3.  In  an  action  against  a  muoicipal  corpora- 
tion for  trespass  on  land,  plaintifiC  cannot  re* 
cover  for  vexation,  humiliation,  and  annoy- 
ance. 

Appeal  from  District  Court,  Bexar  Coun- 
ty; Jno.  H.  Clark,  Judge. 

Action  by  Sarah  F.  Ostrom  against  tbe  city 
of  San  Antonio.  From  a  judgment  iu  favor 
of  plaintiff  for  leas  than  the  relief  demand- 
ed, she  appeals.  Aitlrmed. 

Edw.  Ostrom,  for  appellant    Webb  ft 

Qoeth,  for  appellee. 

NBILL,  J.  This  Is  a  suit  brought  by  ap- 
pellant to  recover  damages  against  the  dty 
for  breaking  her  close  and  trespassing  npon 
her  land.  Judgment  was  rendered  in  her 
favor  for  $100,  and  she  appeals  from  it 

Tbe  facts  show  the  trespass  complained  ctf, 
but  we  cannot  say  tbe  evidence  shows  great- 
er damages  than  were  awarded  by  the  judg- 
ment The  appellant  evidently  Is  laboriiur 
under  a  misapprehension  of  the  law  as  to 
the  measure  of  damages  In  cases  of  this 
character.  The  general  principle  upon  which 
compensation  for  injuries  to  real  property  is 
given  is  that  the  plaintiff  shall  be  r^mburs- 
ed  to  the  extent  of  the  injury  to  the  property. 
Sedg.  on  Damages,  |  832.  And  while  ex- 
emplary damages  may.  In  prt^r  eases,  be 
recovered  for  a  willful  Injury  to  land  (Sedg. 
on  Damages,  |  73).  the  case  would  be  ex- 
ceptlcmal.  Indeed,  when  vindictive  or  nan 

*R«he«zliic.  dsnled  JaDuary  S,  1904. 
T  X.  See  Hanldpal  Corporations,  toL      Cent.  DIf. 
m  Wt.  1788. 
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than  compensatory  damages  can  be  recoTcr- 
ed  againat  a  municipal  corporation.  DilL 
Muolclpal  Corp.  |  1284. 

WMle  the  courts  have  pnshed  the  doctrine 
of  mental  angolsb  rery  far  In  this  state,  it 
has  never  been  held  here  or  elsewhere,  as  we 
know  of,  that  "vexation,  humiliation,  and 
annoyance"  can  be  talcen  as  elements  of  dam- 
ages against  a  city  for  trespassing  apon  tbe 
lands  <tf  another. 

The  Judgment  Is  affirmed. 


AUSTIN  T.  E8PUELA.  I«&ND  ft  CATTLB 
00..  limited. 

(Oonrt  of  Girtl  Appeals  of  lexta.   Dec.  12, 
1903.) 

PUBUC  LANDS— VACANOT--CI.AraANT  ~  TRSS- 
PASa  TO  TRY  TITLE— BVIDBNCB— ADSnsaiBIL- 
ITT— PATENT— DESCRIPTION— CONSTRUCTION. 

1.  In  treepaBS  to  try  title,  the  prima  fade  in- 
ference that  the  posaessor  is  the  owoer  of  tbe 
prop^ly  is  entirely  rebntted  where  each  proj^ 
ertr  is  Bhown  to  be  racant  public  domain. 

2.  Defendant,  conceiTlng  that  there  was  va- 
cant pnblic  domain  between  certain  sarveys, 
according  to  their  corrected  boondarles,  caus- 
ed the  vacant  tract  to  be  sorreyed,  and  the 
field  notes  to  be  retttmed  to  the  General  Land 
Office,  but,  before  the  Commissioner  had  taken 
action  thereon,  was  aaed  for  trespass  by  a  for- 
eign corporation  which  bad  been  In  possession 
ot  the  land  for  pasture  parposes  for  about  15 
years  previously.  It  appeared  that  plointiif 
claimed  under  a  patent  iasned  prior  to  the  cor- 
rection of  the  boundaries  of  the  sections  there-. 
In  named,  which  showed  plafntitfs  tracts  to 
be  adjoining.  On  correction  of  boondarl^  the 
tracts  would  not  adjoin,  and  the  opening  thus 
made  was  the  basis  of  defendant's  claim. 
Held,  that  defendant  was  entitled  to  show  thai 
the  land  claimed  as  vacant  was  outside  the 
corrected  boundaries  of  the  ori^nal  survey. 

Appeal  from  District  Comi;  Dtck«s  Coun- 
ty; J.  M.  Morgan,  Judge. 

Action  by  the  Espuela  Land  &  Cattle  Com- 
pany, Limited,  agalnet  C.  E.  Austin.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

John  A.  Green,  R.  S.  Holman,  L.  W.  Dalton, 
and  D.  A.  Holman,  for  appellant  Sd  J.  Ham- 
ner,  for  appellee. 

STEPHENS,  J.  Appellee,  a  foreign  cor- 
poration having  pomlsslon  to  do  business  In 
Texas,  brought  this  suit  In  trespass  to  try  title 
to  recover  a  large  body  of  land  In  Dickens 
county,  of  which  it  had  had  possession  for 
about  16  years,  in  a  pasture  of  about  28,000 
acres.  Including  sections  1  to  8  In  block  A  of 
Houston  Tap  &  Brazoria  Hallway  Company 
survey,  and  sections  887,  888.  4(@,  and 
408  In  block  1,  Houston  &  Great  Northern 
Railway  Company  survey,  and  the  Burleson 
county  school  land,  situated  between  the  sec- 
tions above  mentioned  In  hiwik  A,  on  the  west, 
and  those  In  block  1,  on  tbe  east  Appellant, 
conceiving  tiiat  there  was  a  vacancy  of  about 
one-half  mile  In  width  between  the  Bnrieson 
county  school  land  and  said  sections  402,  403, 
and  408,  caused  the  same  to  be  surveyed,  and 


the  field  notes  to  be  returned  to  the  Genenl 
Land  Office,  as  provided  by  the  act  of  April 
15,  1001,  and.  before  the  Oommisrioner  had 
taken  action  thereon,  went  Inune^tely  into 
possession  of  the  land  so  surveyed,  and  re- 
mained there  until  be  was  ejected  under  seq- 
uestration proeeas  at  tbB  burtttntlon  of  tlds 
suit. 

On  the  trial  before  a  Jury,  sKidlant  offered 
testimony  tending  to  show  the  vacancy  as 
claimed,  which  was  excluded  as  Immatalal 
because  of  appellee's  long  prior  possession, 
and  because  appellant  was  held  to  be  a  mere 
trespasser.  To  this  ruling,  which  remlted  in 
a  verdict  and  Judgment  for  appellee^  tbe  prin- 
cipal error  is  assigned. 

Undoubtedly  the  general  rule  Is  that  prior 
possession  of  Isnd  affords  such  prima  fade 
evidence  of  title  as  warrants  recovery  in  tres- 
paas  to  try  title  against  a  mere  treqtaaaer,  but 
this  is  a  rule  of  evidence,  merely,  and  the 
prima  fade  inference  that  the  possessor  la  the 
owner  of  property  Is  entirely  rebntted  where 
such  property  Is  shown  to  be  vacant  pnbUc  do* 
main.  So  It  was  distinctly  held  by  tbe  Court 
of  dvU  Appeals  for  the  Third  District  In 
Collyns  T.  Cain,  28  S.  W.  &14,  in  which  a  writ 
of  error  was  refused.  30  S.  W.  xlx.  True,  In 
Watavven  v.  F.  &  M.  National  Bank  (decided 
by  the  Supreme  Court)  74  S.  W.  630,  6  Tex. 
Ot  Rep.  7S5,  the  construction  given  the  heal- 
ing acts  of  1889  and  1891  In  Collyns  t.  Gain 
was  overruled,  and  held  not  to  have  been  con- 
sdously  approved  by  tbe  Supreme  Court  In 
refusing  a  writ  of  error  in  that  case,  bat  hi  no 
other  respect  was  the  opinion  of  tbe  Oonrt  ot 
GivU  Appeals  disapproved.  Certain  it  la  that 
the  Sn[a«me  Court  could  not  have  considered 
the  rule  In  qneatton  applicable  to  vacant  publle 
dnnaln  without  disregarding  tbe  reason  «f 
tiw  rule  as  given  In  the  opinion  of  tbat  oonrt 
In  Watidns  v.  Smith,  45  S.  W.  660.  Howeva, 
In  the  case  of  Tarbrongb  v.  De  Martin,  67  8. 
W.  177,  decided  by  tbe  Oonrt  of  Olvll  Anwali 
for  the  Fourth  District,  in  whldi  case,  also^ 
a  writ  of  nror  was  denied.  It  was  bdd  that 
"a  mere  trespasser,  simply  because  he  kas 
possession,  is  not  in  a  position  to  have  tbe 
calls  of  a  patent  reformed,  where  by  any  rea- 
sonable ctmstmctlon  of  its  ealls  fbe  land  ap- 
pears to  be  covered  by  the  pataat**  This 
case,  tbereftare,  might  seem  to  suataln  tlM  rul- 
ing complained  of.  If  by  any  reaaonable  con- 
struction the  field  notes  of  tbe  Bnrieson  coun- 
ty school  land  patent  undo-  which  i^;>^l€e 
derated  title,  could  be  made  to  include  the 
land  In  controversy.  But  this  patent  was  Is- 
sued long  before  block  1,  Housttm  &  Great 
Northern  Railway  Company  anrv^.  ms  oor^ 
rected;  and  the  excluded  evidence  tended  to 
sbow  that,  as  originally  located,  sectloos  400, 
403.  and  406  of  this  blodc,  called  for  In  the 
Burleson  county  school  land  patoit^  were 
placed  on  Qie  ground  about  one-half  mile  tar- 
tber  west  than  the  corrected  field  notes  placed 
them.  Evidently  this  patent,  In  calling  for 
said  sections,  must  have  referred  to  the  orig- 
inal location,  and  could  not  have  referred  to 
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the  boundaries  aa  eatablUbed  by  flw  oorrected 
vrork,  wUdt  had  not  then  been  done.  If  tben 
appellant  could  tiave  ahown  that  tlie  land 
claimed  to  be  vacant  was  clearly  not  wifbita 
Any  of  tbe  calla  of  the  Bnrleaon  county  achool 
land  patent,  but  was  entirely  beyond  them  all, 
it  seems  to  job  that  he  should  have  been  per>> 
mltted  to  do  so,  since  the  decision  In  Tai<> 
brongb  t.  De  Uartln  -would  not  be  awUcablflf 
-while  that  of  Oollyna  t.  Oaln  would  be. 

"We  are  not,  however,  to  be  nnderstood,  from 
-what  Is  stated  above,  as  holding  that  annllant 
-was  a  mere  trespasser  in  tektnc  possession  of 
-vacant  land.  iC  such  It  was,  as  an  Intending 
purchaser,  who  had  caused  it  to  be  snrv^red 
under  tte  act  of  February  2S,  iSOO,  as  amend- 
ed April  16.  1901,  whkdi  was  onlte  liberal 
both  In  Us  Qilrlt  and  ifrovlslonfl  towards  snch 
ptiTChasers,  giving  theta  the  pre£uence 
etc.  His  ctmdnct  was  different  from  that  of 
Hayes  In  Adair  v.  Hayes  (Mo.  APP.)  72  S.  W. 
2Ei6,  BO  much  relied  on,  in  which  It  was  held 
tbat  the  land  sought  to  be  appropriated  for 
grasdng  pnrpoaes  by  Hayes,  as  an  fntendlx^ 
purchaser,  before  It  was  ready  fOr  sale,  and 
while  it  was  still  under  vaUd  lease  to  Adair, 
could  not  be  ttius  prematarely  aK)roprlated 
In  disregard  of  the  xlgbta  of  the  lessee.  If 
the  land  was  vacant  appellant's  possession  In- 
terfered with  the  lights  of  no  one,  premature 
though  It  may  have  been. 

Not  are  we  to  be  understood  as  approving 
by  acquiescence  the  ruling,  also  complained  of, 
sustaining  a  general  demurrer,  and  the  fourth 
special  exception  to  the  plea  In  reomventlon 
for  damages  tat  the  alleged  wroo^fnl  procure- 
ment and  use  of  sequestration  inrocess.  This 
ruling  was,  perhaps,  Influenced  by  the  view 
taken  of  Uie  main  question,  so  far,  at  least,  as 
the  gencoral  demurrer  -was  concerned,  while 
the  objection  raised  by  the  special  exception 
Is  sndt  that  It  may  be  obviated  by  amendment 
on  the  next  trial 

Because  the  court  erred  In  occhidlng  the 
evidence  offered  by  appellant  to  show  that  the 
land  In  controversy  was  vacant  public  domain, 
the  judgment  is  revised,  and  the  cause  re- 
manded for  a  new  trlaL 


FLTNT  V.  EAGLE  PASS  COAL  &  COKE 
CO. 

(Conrt  of  Civil  Appeals  of  Texas.    Dec.  9. 
1903.) 

SALBS— ACmON  FOR  PDRCHASB  PRICH— THNUB 
^PLBADING— VmiTTBN  CONTRACT— 
WHAT  CONSTITUTHS— LBTTER. 

1.  A  petition  in  an  action  for  the  pnrchase 
iirice  of  ^ooda  broaght  into  the  connty  of  the 
seller's  residence,  which  fails  to  allege  that 
ttie  bnyer,  residing  in  a  difEerent  connty,  con- 
tracted in  writing  in  the  county  where  the  ac- 
tion was  brought,  is  cnred  by  an  amendment 
that,  after  the  settlement  of  the  balance  due, 
be  contracted  in  writing  to  pay  the  money 
aned  for  at  the  connty  seat  of  such  county. 

2.  Tbe  Conrt  of  Civil  Appeals  will  take  ja- 
dlcial  knowledge  that  Eagle  Pass  la  the  coun- 
ty seat  of  Maverick  connl^. 

f  2.  See  BvMoiMi  VOL  ».  Cnt  Dig.  |  U. 


S.  Rev.  St.  1895,  art  1194,  provides  that  no 
inhabitant  of  the  state  shall  be  sued  out  of 
the  county  in  which  he  has  his  domicile,  ex- 
cept in  certain  instances;  the  fifth  (subdivision 
5)  of  which  is  where  a  person  has  contracted  in 
writing  to  perform  an  obligation  in  any  par- 
ticular connty,  in  which  case  auit  may  be 
brought  there.  Beld,  that  a  letter  written  by  a 
debtor  after  an  adjustment' of  accounts  and  the' 
dishonoring  of  a  draft  drawn  on  him  by  his 
creditor,  in  which  he  stated  that  had  he  been 
at  home  he  would  have  protected  the  draft,  and 
that  be  would  remit  to  the  creditor  In  a  few 
days,  did  not  amount  to  the  execution  of  a 
written  contract  In  the  county  of  the  creditor's 
residence,  so  as  to  warrant  suit  therein. 

Appeal  from  District  Court,  Havorlck 
County;  J.  M.  Goggln,  Judge. 

Action  by  the  Eagle  Pass  Coal  &  Coke 
Company  against  H.  C.  Flynt  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

Hurray  &  Palmer,  for  appellant  Sanford 
A  Douglas,  for  appellea 

NEILL;  J.  This  suit  waa  brought  by  ap- 
pellee In  the  district  court  of  BCaverlck 
county,  against  the  appellant  to  recover  tbe 
sum  of  $632.65. 

The  petition  alleged  that  during  the  months 
of  Kovembo:  and  December,  1902,  and  the 
month  of  January,  1903,  the  platotltt  was 
engaged  In  sdling  coal  from  Ito  mines  In 
Maverick  county,  Tex.;  that  during  the  ear^ 
ly  part  of  November,  1902,  plaintiff  made  ar^ 
rangements  with  the  defendant  to  ship  falm 
coal  from  Eagle  Pass,  In  Maverick  county. 
Tex.,  to  San  Antonio,  in  Bexar  connty,  Tex., 
under  a  verbal  agreement  that  defendant 
would  sell  said  coal  and  collect  tbe  mon^  for 
same,  and  remit  the  proceeds  to  plaintiff  at 
Eagle  Pass,  Tex.,  at  the  end  of  each  month. 
In  compensation  for  which  services  the  de- 
fendant was  to  receive  one-fourth  of  the  net 
profits  of  said  coal  sales,  after  deducting  all 
expeoses  connected  therewith;  that.  In  pur* 
suance  of  the  afOTesald  verbal  agreement,  a 
large  amount  of  coal  was  shipped  to  dtfend- 
ant  In  San  Antonio,  Tex.,  during  ttie  months 
of  November  and  December,  1902,  and  Jan- 
uary, 1903,  which  ooal  defendant  sold  and 
collected  the  money  for;  that  d^endant 
failed  to  remit  the  proceeds  ct  sales  to  plain- 
tiff as  was  provided  should  be  done  by  the 
aforesaid  agreement  ftnd  there  was  due 
plaintiff  by  defendant,  for  said  sales,  on  the 
27th  day  of  January,  1908,  the  sum  of  $632.- 
65;  that  on  the  27tfa  day  of  January,  1903, 
plaintiff  and  defendant  adjusted  their  ac- 
counts under  the  aforesaid  coal  agreement, 
and  It  was  by  said  agreement  ascertained 
and  agreed  by  plaintiff  and  defmdant  on 
said  day  that  the  def^dant  was  indebted 
to  plaintiff  to  the  sum  of  $63Z66  for  the  coal 
fnmlshed  him  by  plaintiff  under  the  afore* 
said  agreement,  aftw  making  all  deductions 
claimed  by  defendant  for  expenses  Incurred 
and  compensation  earned;  that  at  tbe  time 
of  the  settlement  defendant  verbally  agreed 
to  remit  said  sum  of  $682.66  to  plaintiff  at 
Eagle  Pass,  Tex.,  on  tbe  29th  day  of  Jan- 
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uarj,  1903:  that  be  failed  and  refnaed  to  ra- 
mlt  said  money,  bat  In  wilting,  on  tbe  29tb 
day  of  January,  1903,  contracted  to  pay  said 
money  to  plaintiff  in  Eagle  Pass,  Tex^  short- 
ly after  February  1,  1903.  That  defendant 
baa  not  paid  said  amn  of  money  or  any  part 
thereof. 

Tbe  defendant  excepted  to  tbe  petition  up- 
on tbe  ground  that  It  did  not  allege  that  be 
contracted  In  writing  to  pay  plaintiff  the 
sum  sued  for,  or  any  part  thereof.  In  Mave- 
rick county.  He  aiso  pleaded  in  abatement 
bis  prlTiiege  of  being  sued  in  Bexar  county, 
Tex.,  where  he  alleged  he  was  domiciled 
when  tbe  aileged  contract  was  entered  Into 
and  tbe  indebtedness  accrued,  and  has  con- 
tinued as  bis  domicile  ever  since.  Hts  plea 
negatived  all  the  grounds  under  the  statute 
that  might  confer  Jurisdiction  on  tbe  court 
where  tbe  suit  was  instituted.  The  excep- 
tion was  overruled,  tbe  plea  of  prlvll^e 
beard,  which  the  court  refused  to  sustain, 
and  judgment  was  rendered  for  appellee. 

Tbe  assignments  complain  of  tbe  conrtfs 
overruling  the  exception  to  tbe  petition,  and 
of  Ita  failure  to  sustain  appellant's  plea  of  i 
privilege.  We  think  the  defect  in  the  orig- 
inal petition  pointed  oat  by  the  exception 
was  cured  by  tbe  averment  In  its  amend- 
ment, '*tbat  defendant  contracted  In  writing 
to  pay  the  money  sued  for  at  Eagle  Pass, 
Tex.,"  which  we  Judicially  know  to  be  the 
county  seat  of  Maverick  connty. 

The  undisputed  evidence  shows  that  the 
defendant  was  at  tbe  time  of  the  commence- 
ment of  this  salt  a  resident  of  and  bad  hla 
domicile  In  Bexar  county,  Tex.,  and  that  he 
has  continuously  since  tbe  suit  was  filed  had 
his  residence  and  domicile  in  said  county 
and  state;  that  he  never  bad  at  any  time 
been  a  resident  of  Maverick  county,  Tex., 
or  had  his  domicile  in  that  county;  that 
none  of  tbe  exceptions  to  article  1194,  Rev. 
St.  1895,  would  confer  Jnrisdiction  of  this 
case  on  the  district  court  of  Maverick  coun- 
ty, unless  it  be  subdivision  6  of  said  article. 
The  testimony  upon  the  Issue  aa  to  whether 
the  case  fell  within  fifth  sabdivlslon  of  the 
article  referred  to  is  as  follows:  In  the 
ear^  part  of  November,  1902,  defendant  en- 
tered into  a  continct  with  plaintiff  to  handle 
Its  coal  in  San  Antonio,  Tex.,  the  plaintiff 
agreeing  to  ship  blm  all  the  coal  he  could 
use,  tbe  defendant  to  collect  for  tbe  coal 
sold,  and,  after  deducting  the  expenses  con- 
nected with  the  business,  was  to  remit  to 
plaiDtiCT,  at  Eagle  Pass,  the  cost  of  the  coal 
and  its  i>art  of  the  net  profits.  That  no 
part  of  tbe  contract  was  in  writing,  but  it 
was  simply  verbal.  Defendant  testified  that 
he  never  at  any  time  contracted  to  pay  plain- 
tiff the  sum  of  money  sued  for,  or  any  part 
thereof,  or  any  other  sum,  in  Maverick  coun- 
ty, Tex.  In  January,  1908,  tbe  settlement 
and  statement  of  the  accounts  between  tbe 
parties  had  in  the  city  of  San  Antonio,  Bex- 
ar county,  Tex.,  and  the  account  so  stated 
between  them  showed  an  Indebtedness  on 


tbe  part  of  defendant  ot  $632.60.  A  memo- 
randum in  writing  was  made  of  thia  state- 
ment, and  defendant  promised  to  pay  the 
amount  due  to  the  president  of  the  Goal  & 
Coke  Company  before  be  left  the  city  of 
San  Antonio,  bat  failed  to  do  so.  After  the 
president  of  the  company  returned  to  £ag]e 
Pass  be  drew  on  defendant  for  the  amount 
stated  In  tbe  accoont,  which  draft  was  not 
paid,  bat  was  returned  to  the  company.  Aft- 
erwards, in  tlie  lattor  part  of  January,  1903. 
the  president  of  the  conqpany  received  a  let- 
ter from  the  defendant.  In  whidi  be  stated 
that  he  had  Just  xetarned  home  and  foond 
the  notice  of  the  draft  on  him,  and  tlut  if 
be  bad  been  at  borne  be  would  have  pro- 
tected tbe  draft;  that  lie  wanted  to  get  bis 
coal  bualness  atralgbtened  oat  and,  wbei 
be  did,  would  want  mare  coal;  that  be  would 
see  tbe  wood  company  and  all  the  otber  peo- 
ple who  owed  for  coal,  and  collect  from 
them,  and  remit  to  plaintiff  a  few  days  aft- 
er tbe  first  It  is  by  this  letter  that  plain- 
tiff seeks  in  this  case  to  avoid  the  general 
rule  that  "no  person  who  Is  an  Inlntdtant 
of  this  state  shall  be  sued  out  of  tbe  connty 
In  wUch  he  has  bis  domicile,"  and  bring  it 
within  tbe  fifth  exception,  which  provides 
that  "where  a  person  baa  contracted  In 
writing  to  p^orm  an  oblj^tlon  in  any  par 
ticular  county,  •  •  •  suit  may  be  brought 
^ther  In  such  county  or  where  tbe  defendant 
has  his  domicile." 

In  our  opinion,  tbe  letter  refwred  to  can- 
not be  taken  and  considered  as  a  contract  in 
writing  between  tbe  parties,  binding  tbe  de- 
fendant to  tbe  i>eif  ormance  of  any  obligation 
In  Maverick  county.  Unless  defendant  con- 
tracted In  writing  to  perform  tbe  obligatI(m 
of  payment  there,  his  plea  of  privily 
sbonld  have  been  sustained.  It  fa  eaaesi- 
tial  to  the  validity  of  every  contract  tbat  It 
should  be  based  upon  some  consideration, 
and  tbat  Its  terms  should  be  mntoalty  i^reed 
upon  betwe»i  tbe  parties.  No  nieh  etntalder- 
atton  or  agreement  Is  shown,  or  can  be 
shown,  as  would  constltato  the  statements 
made  by  defendant  In  this  letter  a  contract 
such  as  would  aatborlze  the  malntenanoe 
of  this  salt  in  Maverick  coonty  against  hii 
plea  of  privilege.  Therefore  tbe  court  erred 
in  not  sustaining  said  plea,  for  wblcta  error 
tbe  Judgment  of  the  district  court  is  reveraed 
and  set  aside,  and  this  canse  dismissed. 


GALVESTON.  H.  &  S.  A.  BY.  CO.  v. 
BROWN.* 

(Court  of  Ciyll  Appeals  of  Texas.    Nov.  25, 
1903.) 

MASTER  AND  SERVANT— RAILROADS—INJURIES 
TO  SERVANT-INSPECTION— DUTY  OF  SERV- 
ANT—ASSUMED RISK-KNOWLEDOB-PLEAD- 

ING. 

1.  A  brakemaD  injured  by  atriking  a  poet  in 
dangerous  proximity  to  the  track  while  be  was 
riding  on  the  side  of  a  freight  car  In  the  course 
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of  his  emplojmant  owed  no  doty  to  Inneet  th* 
premises  of  the  railroad  company  and  dlscorer 
the  dangerooi  proxlmitj  of  the  post. 

2.  In  the  abWDCe  of  a  plea  of  assumed  risk 
In  an  action  for  Injuriea  to  a  servant,  the 
master  is  not  entitled  to  a  special  charge  sub- 
mitting snch  Issae. 

3.  Where,  in  an  action  for  Injuries  to  a  serr- 
ant,  the  evidence  showed  that  plaintiff  did  not 
know  of  the  dangerotu  position  of  the  post  by 
which  he  was  injared,  it  was  not  error  for  the 
conrt  to  refaa«  to  submit  the  Issne  of  assomed 
risk. 

4.  Where  a  railroad  brakeman  was  injured  bf 
coming  in  contact  with  a  post  maintained  by 
the  railroad  company  in  dangerons  proximity  to 
the  track,  while  he  was  riding  on  the  side  of 
a  freight  car  In  the  performance  of  his  daty, 
the  maintenance  of  sach  post  I7  the  dafaodant 
constituted  sodbi  negligence  u  entitled  plalntifl 
to  recover. 

Appeal  from  IMstrict  Oonrt,  Val  Twde 
County;  J.  M.  Goggln,  Judge. 

Action  by  Fred  Brown  against  the  <3al- 
TestoQ,  Harrlsburg  &  San  Antonio  Railway 
CoiDpany.  From  a  Judgment  in  favcff  of 
pInlntlCF,  defendant  appeals.  Affirmed. 

Baker,  Botts.  Baker  &  Lovett  and  BlUa  & 
Love,  for  appellant  Joseph  Jones,  Henry 
L  Moore,  and  H.      McMains,  for  appellee. 

XEilLLs  J.  This  suit  was  brought  by  ap> 
peliee  against  appellant  to  recover  damages 
for  personal  Injuries  alleged  to  have  been 
inflicted  by  the  negligence  of  the  latter. 
Appellant's  answer  consisted  of  a  general 
denial  and  plea  of  contributory  negligence. 
The  trial  resulted  In  a  verdict  and  Judgment 
in  favor  of  the  appellee  for  $12,000. 

The  evidence  shows  that  on  the  2d  day 
of  July,  1802,  the  appellee  was  In  the  em- 
ployment of  appellant  as  a  brakeman  on  one 
of  Its  freight  trains  which  was  run  over 
its  road  from  Sanderson  to  Del  Rio;  that 
when  the  train  reached  Langtry,  an  inter- 
mediate station,  its  engine  ran  out  on  a  spur 
track  tbae  and  picked  up  a  car  for  the  pur- 
pose of  placing  it  in  the  train;  that,  when 
the  engine  was  returning  with  the  car,  ap- 
pellee, In  the  discharge  of  his  duty  as  brake- 
man,  was  riding  on  the  side  of  the  car,  with 
one  foot  in  the  stirrup  and  the  other  on  the 
oil  box,  holding  to  the  handhold  and  brake 
wheel— wlilch  was  the  customary,  i^per, 
and  ordinarily  safe  position— for  the  purpose 
of  getting  down  and  setting  the  switch  when 
the  engine  should  pass  over  it,  so  the  car 
could  be  backed  upon  the  main  track  and 
coapled  to  the  train;  that  while  riding  In 
such  manner.  In  the  exercise  of.  ordinary 
care,  appellee  was  brought  in  Tlolent  con- 
tact with  a  fence  post  standing  on  appel- 
lant's right  of  way  In  dangerous  proximity 
to  said  spur  track,  of  which  dangerous  prox- 
imity he  was  wholly  Ignorant,  whereby  he 
was  mashed  and  bruised,  and  seriotisly  and 
permanently  Injured. 

From  these  facts  we  conclade  (1)  that  ap- 
pellant was  guilty  of  negligence  in  allowing 
the  fence  post  to  stand  In  such  proximity 

^  4.  Bm  Kaster  and  Servant,  vol.  H.  OtnL  DIb.  1 
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to  its  track  as  endangered  Its  trainmen  when 
In  the  discharge  of  the  duties  of  th^  em- 
ployment; (2)  that  such  negligence  was  the 
proximate  cause  of  appellee's  Injuries;  (3) 
that  appellee  was  guilty  of  do  negligence 
proximately  contributing  to  his  injuries;  and 
<4)  that,  by  reason  of  the  injuries  inflicted 
by  stuih  negUgoice,  appellee  baa  been  dam* 
aged  in  the  amount  found  by  tba  Joi; 

Ooncluslons  of  Law. 

L  The  appellee  owed  no  duty  of  inspec- 
tion to  discover  the  dangerous  proximity  of 
the  post  to  the  track,  which  was  due  alone 
to  appellant's  negligence.  G.,  H.  ft  S.  A.  Ry, 
Co.  V.  Mortson,  71  S.  W.  770,  6  Tex.  Ct  Rep. 
537;  G.,  G.  ft  S.  F.  By.  Co.  t.  Darby  (Tex. 
OlT.  App.)  87  S.  W.  446;  I.  ft  G.  N.  Ry.  v. 
Bearden  (Tex.  Civ.  App.)  71  8.  W.  559;  By. 
T.  Moore  (Tex.  Civ.  App.)  68  8.  W.  559;  Hous- 
ton Blec.  Co.  T.  Robinson  (Tec.  dr.  App.) 
76  S.  W.  209;  Ry.  v.  Oram,  49  Tex.  341; 
Bonner  v.  la  None,  80  Tex.  117,  IB  S.  W.  803; 
By.  T.  Sllnkard,  17  Tex.  av.  App.  586,  44  S. 
W.  85;  T.  ft  P.  Ry.  Co.  t.  Swearlngen  (C.  C. 
A.)  122  Fed.  204;  Anderberg  v.  Ry.,  98  III.  : 
App.  207.  Hence  the  court  did  not  err  in 
refusing  special  charge  No.  1  requested  by 
appellant's  counsel. 

2.  The  appellant,  not  having  pleaded  as- 
sumed risk,  was  not  entlUed  to  the  special 
cha^e  asked  by  Its  counsel  submitting  such 
an  Issue.  I.  &  G.  N.  By.  Co.  v.  Harris,  96 
Tex.  340.  67  8.  W.  815.  Besides,  the  evi- 
dence did  not  warrant  its  submission,  for  It 
shows  that  appellee  did  not  know  of  the  post 
standing  near  the  spur  track.  If,  however, 
such  an  Issue  could  be  deemed  to  have  arisen 
from  the  pleadings  and  evidence  it  was  prop- 
erly submitted  by  the  eighth  paragraph  of 
the  court's  charge.  Ry.  t.  Hannlg,  91  Tex. 
347,  43  S.  W.  508;  Ry.  r.  Blngle.  91  Tex.  288, 
42  S.  W.  971;  Ry.  v.  McLane,  24  Tex.  Olv. 
App.  322,  62  S.  W.  666;  By.  v.  Bngelhom,  24 
Tex.  CiT.  App.  326.  62  S.  W.  561,  65  8.  W. 
68;  Ry.  v.  Harris,  96  Tex.  346.  67  S.  W.  315. 

3.  Our  conclusions  of  fact  di^se  of  the 
assignments  which  complain  of  the  court's 
refusal  to  grant  a  new  trial  upon  the  ground 
that  the  Terdlct  is  excesslTe  and  not  war- 
ranted by  the  evidence.  The  case  of  By.  t. 
Jones  (Tex.  Olv.  App.)  68  S.  W.  190;  Is  dl* 
rectly  applicable  to  the  question  raised  by 
these  assignments. 

There  is  no  error  In  the  Judgment,  and  It  Is 
affirmed. 


SANDERS  et  al.  v.  NORTH  END  BTJDQ.  ft 
LOAN  ASS'N  et  al. 

(8npreme  Court  of  Misaonri,  Division  No.  1. 
Dec.  23,  1903.) 

N0TB8  —  ACTION  ON  —  FORQBRT  —  BVIDSNCB- 
QUESTION  FOR  JDRT— INSTRUCTION. 

1.  In  actions  at  law  the  Supreme  Court  will 
not  weigh  the  sufficiency  of  evidence,  but  mere- 
ly determine  whether  there  is  any  substantial 
evidence  to  support  the  verdict  and  Judgment. 
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2.  In  an  action  on  notea  purporting  to  hara 
been  made  hj  a  boUdina  aaaodation,  whoe  the 
defenae  waa  forsery,  mm*  that  thore  waa  anffl- 
dent  eridenca  to  aapport  a  Terdlcc  for  plain- 
tiff. 

8.  In  an  action  on  notes,  where  the  defense 
was  torgBTj,  the  admission  of  the  testimony  of 
a  director  of  defendant  to  the  effect  that  plain- 
tiff had  told  htm  that  he  had  invested  money 
with  the  defendant  was  not  prejadicial  mor, 
the  court  having  strictly  limited  the  inquiry  of 
the  jury  to  the  question  of  the  gennineneas  of 
the  notea. 

4.  In  sn  action  on  notes,  where  the  defense 
was  forgery,  and  the  jury  was  limited  to  that 
question  alone,  the  admlsdon  of  an  abandoned 
anawer  of  defendant,  wherein  it  aet  up  want  of 
consideraticm,  was  not  prejudicial  error. 

5.  In  an  action  on  notes  purporting  to  have 
been  execated  by  a  corporation,  the  court  in- 
atnicted  that  the  jury  were  not  bound  to  con- 
sider tlie  testimony  of  the  jaresident  himself, 
to  the  effect  that  his  signature  was  forged,  aa 
conclusive,  but  that  they  should  take  into  con- 
aideration  all  the  evidence.  Held,  that  such  in- 
atmction  was  not  erroneous,  aa  giving  undue 
prominence  to  the  testimony  of  auch  witneaa, 
who  waa  not  a  party  to  the  snit. 

Appeal  ttom  8t  Louis  Olrcolt  Goort;  Wm. 
Zacbrlts,  Jndge. 

•  Aetlon  by  Bernard  Bandera  and  oQxecs 
agalQtt  the  Nfnlb  End  Building  ft  Loan  Asso- 
ciation. From  a  Judgment  In  favor  of  plain- 
UffB,  Mark  R.  Cbartrand,  receiver  of  the  aaao- 
dation, appeals.  Affirmed. 

KInealy  &  Klnealy,  for  appellant  O,  3, 
Mndd,  for  respondents. 

MARSHALL,  J.  This  Ifl  a  suit  npon  Ato 
promissory  notes,  aggregating  $4,025,  dated 
between  Febroary  8  and  December  10,  1896, 
and  alleged  to  liavo  been  signed  1)7  Charles 
James,  the  president  of  the  defendant  asso- 
ciation. The  answer  Is  a  plea  of  non  eat  fac- 
tum, verified  as  the  statute  requires.  The 
reply  Is  a  general  denial,  coupled  with  s  plea 
of  estoppel,  but  upon  the  trial  the  court  lim- 
ited the  case  to  the  plea  of  non  est  factum. 
There  was  a  verdict  for  the  plaintiff  for  the 
amonnt  dalmed,  with  Interest,  from  which  the 
defendant  appcAted.  The  facts  will  be  dis- 
cussed in  the  opinion. 

1.  The  prlndpal  contention  of  the  defendant 
is  that  *tha«  is  no  sufflcleut  evidence  to  sup- 
port plaintUTa  case,  and  no  merit  in  his 
claim."  The  question  of  whether  the  evi- 
dence is  sufficient  la  for  the  Jury  and  the 
trial  court  to  decide.  In  actions  at  law  this 
court  looks  to  the  evidence  only  far  enough 
to  determine  whether  there  is  or  is  not  any 
substantial  evidence  to  support  tbe  verdict  and 
judgment  If  there  la  any  auch  snbatantial 
evidence,  and  the  verdict  la  not  anch  aa  to 
Btaow  on  its  face  that  it  waa  the  reault  of 
passion,  prejudice,  or  misconduct  of  tbe  Jury, 
nor  snch  aa  to  shock  the  Judicial  senae  of  Jus- 
tice, this  court  win  not  Interfere.  "It  is  not 
enough  that  there  la  an  insufficiency  of  evi- 
dence," and  "tbe  fact  that  the  vordlct  Is  not 
such  as  the  appellate  court  would  have  reach- 
ed upon  the  confllctiog  evidence  adduced  will 
not  warrant  a  reversal."  James  v.  Ins.  Co., 
148  Mo.,  loe.  dt  16,  4d  S.  W.  oai.   The  de- 


foidant  tacitly  concedes  fliat  tliere  la  some 
substantial  evidence  to  support  the  verdict,  but 
shows  very  persuasively  that  the  great  pre- 
ponderance of  the  evidence  la  against  the  ver- 
dict But  the  fiict  remains  tliat  there  ia  some 
substantial  evidence  to  support  the  verdict, 
and  that  the  Jury  and  the  trial  court  decided 
against  the  defendant  So,  under  the  rule  that 
obtains  in  this  court  tbe  Judgment  will  na£ 
be  reversed  on  this  ground. 

The  plaintiff  aoed  on  five  promissory  notea, 
aggregating  $4,626,  which  he  alleged  and  tes- 
tified represented  money  he  had  loaned  to  tbe 
association.  The  notes  purported  to  be  Blgned 
by  Charles  James  as  president  of  tbe  associa- 
tion. Tbe  defense  la  that  the  signature  of 
Charles  James  is  a  forgery.  One  Obert  waa 
the  secretary  of  the  association,  and  transact- 
ed the  business  with  tbe  plaintUf.  In  tbe  fall 
of  1897  Obart  defaulted  and  absconded.  The 
solvency  of  tbe  association  was  qoestloned, 
and  tbe  plaintiff  became  aolicitous  about  his 
money.  He  went  to  see  James  about  the  mat- 
ter, and  told  blm  he  had  the  notes,  and  showed 
them  to  him,  and  asked  him  what  be  thought 
about  them.  James  replied  that  tiiey  were 
as  good  aa  gold.  James  then  left  the  plain- 
tiff. The  latter  pursued  tbe  matter,  however, 
and,  overtaking  James,  said  to  him,  "James, 
you  know  that  you  signed  them  notes?" 
James  took  the  notes,  went  to  the  window, 
put  on  his  spectacles,  examined  the  notes,  and 
said,  "They  might  be  a  little  bit  different,  but 
I  can't  swear  I  didn't  sign  it"  The  plaintiff 
further  testified  that  tbe  first  suggestion  he 
had  that  there  was  any  question  about  tbe 
genuineness  of  James'  signature  was  after 
Obert  had  absconded,  and  McColIum  had  been 
appointed  secretary,  and  McCollum  said  it 
;  might  be  that  James  had  not  signed  the  notes, 
but  that  he  supposed  the  association  would 
have  to  pay  them  anyway,  because  Obert  was 
secretary,  and  he  bad  given  them  to  tbe  plain- 
tiff. Tbe  plaintiff  also  testified  that  he  sbow^- 
ed  the  notes  to  Hilke,  one  of  the  directors  of 
tbe  association.  For  tbe  plaintiff,  one  Lleb, 
a  bookkeeper  of  the  assodatlon,  testified  that 
the  plaintiff  frequently  brought  money  to  the 
office  to  be  loaned  to  the  association,  and 
that  he  saw  some  of  these  notes  to  Sanders 
lying  on  Obert's  desk.  August  Denning,  the 
office  boy  of  the  association,  testified  tbat 
Obert  frequently  sent  notes  by  him  to  James 
to  be  tigned,  and  that  be  remembered  one 
such  note  that  was  payable  to  Sanders,  bnt 
could  not  say  whether  or  not  it  was  one  of 
tbe  notes  in  suit  The  plaintiff  also  offered 
in  evidence  an  abandoned  answer  of  the  de- 
fendant. In  which  tbe  defendant  pleaded  a 
want  of  consideration  for  the  notes.  The 
notes  were  then  offered  In  evidence,  and  were 
admitted,  and  banded  to  the  Jury  for  their 
Inspection.  Tbe  defendant  demurred  to  the 
evidence,  the  court  overruled  the  demurrer, 
and  the  defendant  excepted.  To  sustain  the 
issues  on  its  part,  the  defendant  called  Charles 
James,  the  former  president  of  the  association, 
and  had  him  identify  his  signature  to  nine 
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checks,  and  defendant  handed  the  checks  to 
the  Jury  for  Inspection.  He  then  testified  that 
none  of  the  notes  In  snlt  were  signed  by  him: 
that  Sanders  showed  Mm  the  notes  Just  he- 
fore  Obert  absconded,  and  he  said  to  him, 
"I  have  my  rery  neriona  doubts  about  this 
being  my  signature;"  that  up  to  that  time 
be  bad  heard  nothing  about  any  foreerles. 
On  cross-examination  he  was  shown  a  num- 
ber of  notes,  some  of  which  he  said  be  had 
signed,  and  some  he  said  he  had  not  sign^. 
At  least  one  of  the  genuine  notes  was  to  the 
plaintiff,  tor  some  $1,350.  He  said  that  the 
first  he  knew  of  these  notes  was  when  HUke 
called  his  attention  to  them  at  a  meeting  of 
the  directors  held  at  bis  house,  Just  after 
Obert  was  removed  and  McOoUiun  was  ap- 
pointed, and  that  this  occurred  at>out  two 
months  before  his  conversation  with  the  plain* 
tiff  about  the  notes.  The  defendant  offered 
In  evidence  a  resolution  of  the  association  con- 
stituting the  president,  vice  president,  and  sec- 
retary a  committee  with  authority  to  borrow 
money  for  tbo  association,  to  be  evidenced  by 
notes  e^cecuted  by  the  president  and  secretary. 
The  defendant  also  proved  by  Wleshahn,  an 
expert  In  handwriting,  by  Cummings,  a  for- 
mer bookkeeper  for  James  &  Co.,  by  McCol- 
lom,  the  secretary  of  the  association,  and  by 
Richardson,  a  former  partner  of  James,  that 
the  signatures  to  the  notes  in  suit  are  not 
James'  signatures.  In  rebuttal  the  plaintiff, 
ov^  tbe  defendant's  objection,  read  the  testi- 
mony of  George  Hilke,  a  director  of  the  as- 
sociation, who,  after  testifying  to  the  fact 
that  the  plaintiff  originally  had  his  money 
loaned  to  the  North  St  Louis  Building  Asso- 
ciation, and  afterwards  changed  it  to  the  de- 
fendant association,  said  that  the  plaintiff  told 
him  about  a  year  before  tbe  failure  that  he 
had  these  notes;  that  be  did  not  show  them 
to  tiim  until  after  tbe  failure;  that  he  did 
not  know  James*  signature,  and  could  not 
say  whether  these  notes  were  signed  by 
James  or  not  Upon  this  showing,  it  cannot 
fairly  be  said  that  there  Is  no  substantial  evi- 
dence to  support  QiB  verdict  and  Judgment. 
The  case  made  by  the  plaintiff  In  chief  was 
by  no  means  clear  or  strong  or  convincing,  but 
there  was  evidence  sufficient  to  take  the  case 
to  the  Jury.  The  defendant-  Identlflcd  and  of- 
fered In  evidence  various  checks  signed  by 
Charles  James,  and  th^ehy  afforded  the  Jury 
a  legitimate  basis  of  comparison  by  which  to 
Judge  for  themselves  whether  the  notes  In  suit 
were  signed  by  James  or  not.  Formerly  only 
such  writings  as  were  properly  in  a  case  to 
prove  some  issue  In  the  case,  or  for  a  legiti- 
mate purpose,  and  having  a  direct  bearing  up- 
on the  case,  could  be  used  as  a  basis  of  com- 
p;irlson  by  which  to  Judge  the  genuineness  of 
a  paper  or  writing  or  signature  that  wa.s  In 
question  In  the  case.  State  v.  Thompson.  132 
Mo.,  loc  cit  325.  34  S.  W.  31.  But  after- 
wards this  rale  was  changed  by  statute,  as  it 
is  now  provided  by  section  4679.  Rev,  St 
1899,  as  follows:  "Comparison  of  a  disputed 
-vzltliis  with  any  writing  proved  to  the  satis- 


faction of  the  Judge  to  be  genuine  shall  be 
permitted  to  be  made  by  witnesses,  and  snch 
writings  and  the  evidence  of  witnesses  respect- 
ing the  same  may  be  submitted  to  the  court 
and  Jury  as  evidence  of  the  gennlnene»B  or 
otherwise  of  the^  writing  In  dispute."  TblB 
provision  of  the  statute  was  applied  upon  the 
second  trial  of  the  Thompson  Case,  supra,  and 
it  was  contended  that  the  act  could  not  be 
constitutionally  so  applied,  because  it  was 
passed  after  the  commission  of  tbe  act  of  the 
defendant  then  on  trial,  but  this  court  held 
tbe  contention  to  be  untenable.  State  v. 
Thompson,  141  Mo.,  loc.  clt  416,  42  S.  W. 
949.  This  act  was  also  considered  by  the  St. 
Louis  Court  of  Appeals  In  Bant  t.  Hoffman, 
74  Mo.  App.  203;  and  it  was  pointed  out  by 
Bond,  J.,  In  that  case,  that  tbe  act  Is  a  literal 
copy  of  the  English  act  of  1854,  and  that 
under  the  English  act  It  was  the  rule  that  the 
Jury  was  entitled  to  make  a  comparison,  and 
to  Judge  therefrom  as  to  the  genuineness  of 
the  writing  In  dispute.  The  defendant  there- 
fore furnished  the  Jury  such  a  basis  of  com- 
parison by  Introducing  the  checks  signed  by 
James  that  were  conceded  to  be  genulue;  and 
the  Jury  therefore  had  substantial  evidence 
upon  which  to  base  a  verdict,  even  if  there 
had  been  none  In  the  case  before.  The  ver- 
dict may  not  be  such  as  this  court  would  have 
I  foimd  If  it  had  been  the  trier  of  the  facts, 
but  the  Jury  returned  it,  the  trial  court  ap- 
proved It,  there  Is  substantial  evidence  to  sup- 
port It,  and  therefore  this  court  will  not  inter 
fere. 

2.  The  admission  of  Hilke's  testimony  that 
Sanders  told  him  he  bad  his  money  Invested 
In  the  North  St.  Louis  Association,  and  drew 
It  out  and  Invested  It  In  tbe  defendant  asso- 
ciation, is  assigned  as  error.  Such  testimony 
was  clearly  immaterial  to  any  Issue  Joined 
In  this  case,  and  should  have  been  excluded. 
But  It  is  incomprehensible  how  the  defend- 
ant could  have  been  prejudiced  thereby.  The 
coiut  had  drawn  the  line  strictly,  and  had 
limited  the  inquiry  entirely  to  the  genuineness 
of  James'  signatures.  The  Jury  could  not  pos- 
sibly have  been  so  ignorant  as  to  be  Influ- 
enced in  the  determination  of  that  Issue  by 
any  consideration  of  whether  the  plaintiff 
originally  loaned  his  money  to  the  North  St 
Louis  Association  or  not.  Jurors,  at  least  so 
long  as  no  doubts  are  raised  by  the  record, 
must  be  presumed  to  have  at  least  sense 
enough  to  see  that  such  testimony  had  no  bear- 
ing upon  the  only  Issue  that  was  submitted  to 
them  in  this  case.  This  court  does  not  be- 
lieve this  error  materially  affected  the  meilts 
of  this  action,  aud  under  the  statute  (section 
865,  R.  S.  1809)  It  is  not  reversible  error. 

3.  The  admission  of  the  abandoned  answer 
of  the  defendant,  wherein  want  of  considera- 
tion for  the  notes  is  pleaded,  is  assigned  as 
error.  This  evidence  was  inadmissible,  but  Its 
admission  was  not  reversible  error.  In  view 
of  tbe  manner  in  which  the  court  restricted 
tbe  Issues  that  were  submitted  to  the  Jury. 

4.  The  second  Instniction  given  for  tbe 
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plaintUf  Is  cballen^ed  because  It  glvea  andue 
and  nnfavorable  prominence  to  the  tastliuonr 
of  James,  whom  It  la  said  la  not  a  party  to 
this  suit  The  Instruction  Is  as  follow:  "No. 
2.  The  Jury  are  Instructed  that  In  determin- 
ing the  issue  whether  or  not  the  signature 
'Charlea  James,'  appearing  upon  the  notes  In 
evidence,  Is  the  genuine  signature  of  the  presi- 
dent of  the  North  End  Building  &  Loan  As- 
sociation at  the  date  of  the  said  notes,  you 
are  not  bound,  bj  the  fact  that  the  witness 
Charles  James  Is  the  person  whose  rignature 
la  under  consideration,  to  consider  the  testi- 
mony of  said  James  himself  on  this  issue  sa 
coDciuslTe  or  controlling;  but  you  must  con- 
sider the  testimony  of  said  James,  and  that 
of  each  and  every  other  witness,  bearing  upon 
this  Issue,  and  give  to  such  testimony  and 
all  the  evidence  such  weight  and  credibility 
only  as,  in  your  Judgment,  and  under  your 
oath  as  Jurors,  you  think  the  same  entitled 
to.  And  in  determining  vpon  your  verdict 
you  must  consider  all  the  evidence,  and  every 
fact  and  circumstance  in  evidence  before  yon; 
and  If,  after  fully  considering  the  testimony 
of  all  the  witnesses,  and  all  the  facts  and  cir- 
cumstances developed  by  the  evidence,  you 
are  reasonably  satisfied  that  said  James,  as 
president  of  said  association,  did  sign  the 
name  'Charles  James*  to  said  notes,  then  yonr 
verdict  must  be  for  plaintiffs."  This  Instruc- 
tion practically  told  the  Jury  that,  under  the 
Issue  as  to  whether  the  notes  were  signed  by 
James  or  not,  his  testimony  was  not  conclu- 
sive, but  that  the  Jury  must  decide  that  Issue 
according  to  all  the  evidence  and  facta  and 
drcmnstaucea  of  the  case.  It  would  have 
been  error  for  the  court  to  refuse  to  so  de- 
clare. The  testUnony  of  no  witness  is  con- 
elnalve  upon  a  Jury.  Under  the  Issues,  It  was 
Impossible  that  James  shonld  be  anything  else 
than  prominent  In  the  case,  bat  it  cannot  be 
said  that  this  instruction  made  talm  or  his  tes- 
timony "unfavorably"  prominent 

This  Is  the  second  appeal  to  Uila  «oart  of 
this  case.  Sanders  t,  Chartrand,  158  Mo. 
852,  09  B.  W.  95.  Two  Juries  have  returned 
verdicts  for  the  plaintiff  In  Uila  case.  There 
Is  nothing  In  the  record  to  throw  any  doobt 
tipon  the  honesty  of  tbe  plaintiff's  datm.  No 
reversible  error  aroears  to  ban  been  commit- 
ted In  the  seomd  trial  of  the  case;  Under  the 
practice  of  this  court  In  such  Cases,  Uie  Judg- 
ment of  the  circuit  court  must  be  affirmed. 
All  concur. 


STATE  V.  PTSCHER. 

(Supreme  Court  of  Missouri,  Division  No.  ^ 

Dec.  23,  1903.) 

FOROBRT  OP  DEED— AMENDED  INFORMATION— 
ADMISSIBILITY  OP  HEARSAY  BVIDBNGB- 
ORANTOR'S  INDEBTEDNESS  TO  DBFBNDANI^ 
INSTRUCTIONS— POSSESSION  OF  FORGED  IN- 
STRUMENT —  PRESUMPTION  —  RBASONABLB 
DOUBT— EFFECT  OF  ACKNOWUIDOHEN^ 
SUPFICIKNCI  OF  EVIDENCE. 

1.  Rev.  St.  1S99,  8  2481,  providefl  that  the 
statute  of  jeofailes  shall  apply  to  prosecutions 
by  information,  and  any  information  may  be 


ameoded  In  form  or  sabstance  by  leave  of  court 
before  trial.  Section  2641  provides  that,  If  a 
person  indicted  and  imprisoned  is  not  tried  be- 
fore the  end  of  the  second  term  held  alter  in- 
dictment found,  he  shall  be  entitled  to  dta- 
charee,  onless  uie  delay  was  occasioned  on  his 
application,  or  by  want  of  time  to  try  the 
cause.  An  information  for  forgery  was  filed 
September  21,  1901,  and  on  January  6,  1902. 
trial  was  had,  resulting  in  a  mistrial,  and  the 
caase  continued  to  tlie  March  term,  when  a 
third  amended  information  was  filed.  fleU  that, 
both  at  common  law  and  under  soetkia  2481, 
it  was  proper  to  allow  the  fitlnE  of  the  amend- 
ed information,  and  section  2641  had  no  appli- 
cation to  the  case. 

2.  Allowing  the  filing  of  an  amended  informa- 
tion is  a  matter  of  discretion,  whidtt  the  appel- 
late conrt  will  not  interfere  with,  unless  it 
clearly  appears  that  defendant  has  been  depriv- 
ed of  Bome  constitutional  ri^t,  m  aOur  sab- 
Btantial  privilege. 

3.  Where  alleged  error  la  statements  made 
by  the  prosecuting  attorney  to  the  jury  Is  not 
assigned  In  the  motion  for  a  new  trial,  it  can- 
not be  reviewed. 

4.  In  a  prosecution  for  forging  a  deed,  state- 
ments, not  part  of  the  res  gestae,  made  by  the 
grantor's  heir,  since  deceased,  to  the  effect  that 
the  grantor  made  the  deed  to  defendant,  are 
properly  excluded  as  hearsay. 

6.  In  a  prosecution  for  forging  a  deed,  evi- 
dence to  show  the  grantor's  Indebtedness  to  de- 
fendant is  properly  excluded. 

6.  The  fact  that  a  state's  witness  had  testi- 
fied to  defendant's  statement  that  lie  had  loan- 
ed the  grantor  mon^,  and  did  not  have  a 
scratch  of  a  pen  to  show  for  It,  would  not  make 
such  evidence  admlBsible. 

7.  Where,  in  a  criminal  prosecution,  a  wit- 
ness for  the  state,  claimed  to  have  a  special 
intmst  In  pressing  the  case,  has  been  taiiy 
cross-examined  thereon  after  testlfyinE  in  diief. 
It  is  not  error  to  refuse  to  permit  similar  cross- 
examination  when  the  witness  is  called  in  re- 
butUi. 

8.  It  is  not  necessary,  In  InstructlnK  In  a  crim- 
inal case,  that  a  reference  to  each  item  of  eri- 
dence  Introduced  should  be  qnallfied  by  the 
phrase  "beyond  a  reasonable  doubt";  it  being 
suffldent  to  xive  a  general  instruction  on  that 
subject,  applicable  to  the  testimony  as  a  irtiole. 

9.  In  a  prosecution  for  forgery,  the  possee- 
sion  of  the  forged  iDStmment,  and  claim  of 
title  thereunder,  is  evidraice,  and  raises  a  pre- 
sumption, that  defendant  was  the  forger,  and  it 
is  proper  to  so  Instruct. 

10.  In  a  i^osecution  for  fors^ng  a  deed,  an  ia- 
strocthm  that  if  the  Jury  believed  the  instru- 
ment wss  forged,  and  that  defendant  had  pns- 
session  thereof,  and  claimed  title  thereander, 
these  facts  would  constitute  evidence  that  he 
committed  a  forgetr.  and  a  further  instroctioB 
that  sDch  tacts  rabed  a  presnmptioo  that  he 
forged  the  Instrument,  are  not  objectiooable  as 
comments  on  the  evidence. 

11.  Where,  in  a  prosecution  fOr  forgery,  an  in- 
struction that  defendant's  possession  of,  and 
claim  of  title  under,  the  forged  Instrument,  con- 
stitnte  evidence  that  he  was  the  forger,  is  qual- 
ified by  the  requirement  that  his  poeaessaoo 
shall  not  be  satisfactorily  explained,  the  in- 
struction, and  a  following  one  that  such  facts 
raise  a  presumption  that  the  defendant  was 
the  forger,  are  not  objectionable  because  fail- 
ing to  stste  that  defendant  was  not  required  to 
rebut  the  presumption  beyond  a  reuooaUe 
donbt 

12.  In  a  criminal  prosecution,  It  is  proper  and 
suffldent,  as  a  charge  on  reasonable  doubt,  to 
instruct  that  the  law  clothes  defendant  with  a 
presumption  of  innocence,  which  attends  and 
IKotects  him  imtU  It  is  overcome  by  evidenoe 
of  his  gallt  beyond  a  reasonable  doubt,  which 
means  that  the  evidence  must  be  dear,  iMMritivc, 


1 8.  8as  CnmlBHl  Law,  voL  U,  CmaL  Ms.  {  an. 
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uid  aUdliir,  and  Mlj  satiKbr  th*  mfaKlB  and 
oonsdflQcefl  of  the  jnrr;  that  It  la  not  enffldest 
to  Jostlf;  a  Terdict  of  guilty  that  thwe  may  be 
a  strong  sn^cion,  or  even  probability  of  gnilt, 
bat  the  law  requrea  proof  prodadng  a  clear, 
ondonbted,  and  entfrev  aawfiictfHT  conviction 
of  guilt,  the  burden  of  eatabllahlng  which  1b 
on  the  proBecution;  and  that,  as  lae  proaecu- 
tion  seeks  a  conviction  on  clrcnmstantial  evi- 
dence altme,  the  jnry  cannot  convict  nnless  the 
Btate  has  proven  defendant's  guilt  beyond  a  rea- 
sonable doubt,  by  facts  end  drcumstances  con- 
sistent with  each  other  and  with  his  guilt,  and 
absolntety  inconslBtent  with  any  reasonable 
theory  of  innocence. 

18.  In  a  prosecution  for  forging  a  deed,  an  In- 
Btrnctlon  permitting  the  jury  to  consider  the 
fact  that  the  acknowledgment  was  forged,  in 
determining  whether  the  deed  was  also  forged, 
was  not  objectionable  for  not  restricting  the 
Gonrideration  of  the  acknowledgment  to  the 

anestion  of  Intent  on  the  part  of  defendant,  as 
lie  pnrpoee  of  the  acknowledgment  as  evidence 
wag  not  to  show  anything  bnt  the  actual  fact  of 
the  forgery  of  the  deed. 

14.  In  a  prosecution  fOr  forging  a  deed,  an  In- 
strnction  that,  while  the  jury  cannot  find  de- 
fendant guilty  on  proof  uat  the  acknowledg- 
ment was  forged,  yet,  If  the  jury  believe  it 
was  fOKed,  and  that  the  body  of  the  deed  was 
written  ay  the  same  person,  then,  in  determio- 
iag  whether  the  deed  was  a  forgerr,  the  forged 
■canowledgment  can  be  con^erea  along  with 
other  facta  and  drcnmstances,  Ib  not  objection- 
able, as  assuming  that  the  acknowledgment 
was  forged. 

15.  Evidence  in  a  Taxtsecntion  for  forging  a 
deed  examined,  and  held  to  suetain  a  conviction. 

Appeal  from  Orlmlnal  Ooort,  Saline  Oonn- 
ty;  John  A.  Rich,  Judge. 

Simon  £].  Pyacher  waa  convicted  of  A>r- 
eery,  and  appeals.  AflBrmed. 

W.  C,  Todd.  Com  P.  Storts,  W.  G.  Lynch, 
and  S.  B.  Burks,  for  appellant  E.  O.  Crow 
and  Sam  B.  Jeffries,  for  the  State. 


FOX,  J.  The  original  Informattm  In  this 
ease  was  filed  by  the  prosecuting  attorney 
of  Saline  coim^  on  the  2lBt  day  of  8Q>teni- 
ber,  1901.  Yarlons  amended  infonnatlons 
and  motions  to  qnash  the  same  were  flled 
nntU  the  11th  day  of  March,  1002,  when  tiie 
tbiza  amended  information  was  filed  by  the 
proaecntlnK  attorney.  l^Ia  last  amended  In- 
fbnnatlon  contains  three  counts.  It  la  nn- 
neceeaary  to  notice  ai^  other  coant  than  that 
iqmn  which  the  defendant  was  convicted, 
to  wit,  tbe  second  count  In  the  third  amend- 
ed Infoarmatlcn,  which  charges  that  the  de- 
fendant unlawfully  and  fielonlously  caused 
to  be  forged  and  falsely  made  a  cwtaln  deed, 
purported  to  be  the  act  of  ime  Eatherlne 
Kroecker,  whereby  the  title  to  certain  real 
estate  therein  specified  was  porpcarted  to  be 
conveyed  to  the  defendant:  Upon  this  count, 
defendant  was  convicted,  and  hla  punishment 
assessed  at  10  years  In  the  penitentiary.  Hie 
body  ot  the  crime  Is  laid  In  Saline  county, 
the  date  of  Its  commission  being  October  26. 
1880.  Defendant  filed  a  motion  te  quash  the 
third  amended  Information,  and  upon  con- 
sldentlon  It  vras  overruled  by  the  court 
After  conviction,  motions  for  a  new  trial 
and  bi  arrest  of  Judgment  were  presented 


and  vrere  ovumled,  wberei^on  aa  appeal 
was  taken  to  this  court 

The  defendant,  Simon  Pyscber,  worked 
tm  and  lived  at  the  home  of  a  woman  by 
the  name  of  Katberlne  Kroecker  for  several 
years  prior  to  Decern b^,  1809.  Mrs.  Kroeck- 
er ovnwd  a  farm  adjoining  and  comprMng 
a  part  of  what  la  known  aa  the  old  part  of 
New  Frankfort  Mo.,  situated  in  Saline  coun- 
ty, nie  fkrm  consisted  of  something  more 
than  68  acres.  Mrs.  Kroecter  died  In  De- 
cember, 1899,  leaving  a  daoghtw,  Anna 
Kroef&er,  aa  her  only  heir.  Defendant  ad- 
ministered  upon  tlie  estate,  Anna  Kroecker 
t>elng  surety  on  his  bond  as  administrator. 
Defendant  filed  an  Inventory  of  tbe  real  es- 
tate belonging  to  the  deceased,  Katberlne 
Kroecker,  and  this  Inventory  contained  a  list 
ot  tbe  property  claimed  by  defendant  under 
tbe  alleged  forged  deed.  Defendant  also  had 
tbe  real  estate  appraised  f»  ttm  pnrpoae  of 
obtaining  an  order  of  sale  to  pay  the  debts 
of  the  estate,  and  no  claim  seems  to  have 
been  made  to  the  peoperty  by  him  until  after 
tbe  death  of  Anna  Kroecker,  In  February, 
1001.  Aftw  the  death  of  Anna  Kroecker, 
the  probate  court  made  an  order  requiring 
the  defendant  to  give  a  new  bond  as  admin- 
istrator of  the  estete  of  Kathertne  Kroecker, 
deceased.  Defendant  Called  to  comply  with 
the  cjUvt  requiring  the  new  bond,  and  the 
court  made  an  order  removing  him,  and  or^ 
dering  the  public  administrator  of  Saline 
county  (Mr.  Oeorge  M.  Francisco)  to  take 
charge  of  the  estate.  Frandsco,  upon  taking 
cha^  of  the  estate,  went  to  defendant  and 
asked  him  If  be  vranted  to  remain  upon 
tbe  place  another  year:  evidencing  a  wlllbig- 
nees  to  rent  It  to  him.  At  tbe  same  time 
Dr.  T.  J.  Sullivan  went  to  wen  defendant  to 
ascertain  whelber  or  not  he  wanted  to  re- 
main on  tbe  place  another  year;  stating  to 
him  that  if  be  did  not  he  (SnlUvan)  Intend- 
ed to  rent  it  If  be  could.  The  defendant  In 
both  butances  said  that  he  did  not  intend 
to  remain  there,  but  eqteeted  to  remove  to 
Oklahoma.  No  claim  was  made  by  him  to 
any  part  of  the  land  during  eltber  of  the 
foregoing  conversations.  Defendant  talked 
ftreely  to  Frantdsco  about  the  land  ibat  be* 
longed  to  the  estate  and  Ite  value,  bis  es- 
timate being  that  Ite  rental  value  was  about 
$160  per  annum.  Taking  defendant  at  bis 
word,  the  public  administrator  rented  tbe 
land  to  Dr.  BnlUvan,  but  when  Sullivan  un- 
derbxA  to  obtain  poasession,  he  vras  met  by 
defendant  with  the  proposition  that  the  land 
did  not  belong  to  tbe  estate,  but  tiiat  he 
^imon  Pyacher)  held  It  by  virtue  ot  a  deed 
«eented  to  liim  by  Mrs.  BLroecker.  It  ap- 
pears from  the  record  that  two  sulta  were  In- 
stitoted  against  the  defendant— one  by  Dr. 
Sullivan  for  unlawful  detainer,  and  one  in 
ejectment  brought  by  tbe  public  administra- 
tor. It  seems  that  tbe  defi^dant  made  no 
claim  to  the  property  until  after  the  death 
of  Anna  B:roecker,  In  February,  1901;  his 
claim  being  that  Mrs.  B^atherlne  Kroecko- 
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owed  bim  $100,  and,  flndlng  that  she  would 
not  be  able  to  repay  bim,  executed  tbe  deed, 
with  the  understanding  that.  If  the  money 
was  not  paid,  the  deed  Bhonld  become  ef- 
fectlTO.  The  deed  claimed  by  the  state  to  be 
forged  was  seen  by  Dr.  SolllTan  at  tbe  house 
formerly  occupied  by  Katberine  Kroecker. 
and  was  described  by  bim  as  being  an  old 
blank  form,  which  contained  nothing  but 
tbe  name  and  sifniatnreof  Katberine  Kroeck- 
er, with  no  description  of  land,  grantor,  or 
grantee.  It  was  shown  by  witnesses  for  tbe 
state  that  the  body  of  the  deed,  Including  the 
acknowledgment,  was  written  at  a  very  re- 
cent time,  while  the  Blgnatnre,  from  the  gen- 
eral ap[>earance  of  the  paper  and  the  writ- 
ing, had  evidently  been  written  for  some 
time,  on  account  of  tbe  ink  having  turned 
yellow.  For  the  defendant,  two  witnesses 
(E.  N.  Bulder  and  Clarence  Pyscher,  a  broth- 
er of  the  defendant)  testified  that  on  the  day  i 
before  Katberine  Kroecker  died  tliey  were 
at  her  home,  and  that  she  called  to  the  de- 
fendant to  bring  her  a  certain  deed,  which  i 
he  did,  and  she  then  announced  In  their  pres- 
ence that,  as  defendant  had  been  good  to  ber, 
she  Intended  to  deed  him  a  part  of  her  land, 
and  handed  defendant  the  deed,  and  told  him 
to  pot  it  away.  These  witnesses  testified 
that  the  deed  introduced  in  evidence,  and 
alleged  by  tbe  state  to  be  forged,  Is  the  same 
deed  that  Mrs.  Kroecker  bad  and  gave  to  the 
defendant  while  they  were  at  her  home.  A.  I 
W.  Thompson,  Mrs.  Caroline  Zend,  Joseph 
Zend,  Joseph  Genser,  Mrs.  EUerbrecht,  Em- 
ma  Pyscher,  and  Samuel  Pyscher  all  gave 
testimony  tending  to  show  that  the  deed  was 
not  a  forgery.  The  acknowledgment  to  the 
deed  was  In  the  name  of  a  man  named  F.  H. 
L.  Miller^  who  was  a  notary  public,  and  lived 
in  New  Frankfort  from  1866  to  1874;  but 
his  commission  expired,  as  shown  by  the  rec- 
ord In  the  county  clerk's  office.  In  1874,  and 
very  little  had  been  heard  of  him  since  that 
date.  It  appears  that  Miller  had  lived  In 
the  home  of  Mrs.  Kroecker,  and  while  there 
had  left  bis  notarial  seal  In  her  house;  sev- 
eral persons  having  seen  It  a  few  days  prior 
to  tbe  death  of  Mrs.  Kroecker.  In  addition 
to  the  testimony  above  given,  two  or  three 
witnesses  were  Introduced  as  experts  to  tes- 
tify as  to  the  handwriting  in  the  deed  in 
question,  and  purporting  to  be  forged.  Those 
for  tbe  state  testified  that  the  body  of  the 
deed  and  the  signature  of  the  witness  Snlda 
were  by  the  same  hand,  while  other  witness- 
es for  the  defense  stated  that  they  wore  writ- 
ten by  different  persons.  In  rebuttal  of  tbe 
testimony  offered  by  defendant,  tbe  state  in- 
troduced a  number  of  witnesses  contradict- 
ing and  impeaching  the  witnesses  testifying 
in  behalf  ot  defendant.  At  the  ciose  of  tbe 
evidence  the  court  Instructed  the  Jury  upon 
the  law  as  applicable  to  the  facts  developed 
from  the  testimony  of  the  witnesses.  The 
Jury  returned  a  verdict  of  guilty  as  charged 
in  tbe  second  count  of  the  Information,  and 
assessed  defendant's  punishment  at  Impris- 


onment In  the  penitentiary  for  10  years.  Mo- 
tions for  new  trial  and  In  arrest  of  Judg- 
ment were  duly  filed,  and  by  tbe  court  over- 
ruled, and  defendant  prosecutes  this  appeal, 
and  the  record  la  now  before  us  for  review. 
The  iDStructions  complained  of  will  be  glTen 
attention  and  discussed.  In  connection  with 
other  contentions  of  appellant,  in  tbe  course 
of  tbe  opinion. 

Opinion. 

The  errors  assigned  in  this  cause  are  brief- 
ly stated  as  follows:  First,  that  it  was  error 
for  the  court  to  permit  the  prosecuting  attor- 
ney to  file  three  amended  informations;  sec- 
ond, it  was  error  to  allow  the  prosecuting  at- 
torney, in  his  opening  statement  to  tbe  Jury, 
to  refer  to  the  statements  of  defendant  made 
in  an  application  for  a  continuance  in  a  civil 
suit  between  Frandsco  and  this  defendant: 
third,  that  the  court  erroneously  excluded 
the  testimony  of  certain  witnesses  as  to 
statements  made  to  them  by  Anna  Kroecker; 
fourth,  that  the  statement  of  Kathertne 
Kroecker,  In  which  she  "said  to  others  that 
she  owed  Simon  money,"  was  improperly  ex- 
cluded; fifth,  that  the  court  committed  error 
in  refusing  to  permit  counsel  for  appellant 
to  propound  certain  questions  to  Dr.  Sa]ll> 
van,  In  respect  to  the  Interest  manifested  by 
him  in  the  prosecution;  sixth,  It  Is  complain- 
ed that  the  court  Improperly  declared  the 
law  upon  the  facts  as  disclosed  In  this  case. 
We  will  dispose  of  the  numerous  conten- 
tious In  the  order  in  wblcb  they  are  named, 
as  above  stated. 

The  first  assignment  of  error  asserts  that 
tbe  court  erred  in  permitting  the  prosecuting 
attorney  to  file  three  amended  Informations. 
Upon  this  proposition,  we  will  say  that  It  is 
undisputed  that  the  state's  officer  has  the 
right  to  prosecute  upon  Informations  duly 
filed,  and  that  informations  are  amendable. 
This  proposition  is  made  clear  In  State  v. 
Vinso,  171  Mo.  576,  71  8.  W.  1034.  In  that 
case  the  court  unqualifiedly  approved  the  ru)e 
as  aiinouuced  in  Rex  v.  Wilkes,  4  Buir,  2^. 
Gantt,  J.,  said  In  tbe  Vlnso  Case:  "In  Bex 
V.  Wilkes,  4  Butt,  2327,  all  the  precedents 
as  to  tbe  amendment  of  Informations  were 
brought  under  review  by  Lord  Mansfield,  and 
the  conclusion  reached  that  at  common  law 
an  Information  was  amendable.  In  the  course 
of  bis  opinion  he  asks:  'And  why  should  It 
not  be  amended?  If  It  had  not  been  amend- 
ed, the  Attorney  Geueral  would  have  drop- 
ped this  information,  If  he  thought  there  was 
a  slip  In  it,  and  have  brought  another.  And 
this  would  have  been  more  inconrenlwt  to 
the  defendant,  and  have  harassed  him  more. 
He  would  have  no  benefit,  and  more  vexa- 
tion. This  amendment  avoids  delay  and 
saves  expenses.  *  *  *  There  Is  a  great  dif- 
ference between  am^dlng  indictments  and 
amending  Informations.  Indictments  are 
found  upon  tbe  oaths  of  a  Jury,  and  ought 
only  to  be  amended  by  themselves,  but  In- 
formations are  as  declarations  In  the  king*! 
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cfuwii  hu  tlw  TlSht  I 
of  fnunlDff  tbem  cdgliially,  and  maVt 
leaTO^  amend  In  like  manner  as  any  plalntUt 
may  da'  Now,  it  la  obrloua  from  the  whole 
context  of  tala  opinion  that  Lord  Uanafleld 
recognised  two  methods  of  proeednre  by  the 
crown  officer:  He  conid  elect  to  file  an  en- 
tirely new  Information,  or  he  conld  ask  leave 
at  the  court  to  ameral  by  Interlineation  or 
eeasnre  the  Informatlott  already  filed;  and  of 
conrse,  In  the  latter  case,  especially  after  Is- 
sue Joined,  notice  should  be  Civen  defendant 
of  the  amendment  In  this  case  the  prosecut- 
ing attonug-  hul  elected  to  file  an  entirely 
new  information,  and  we  have  no  doubt 
whatever  of  his  right  so  to  do,  or  of  the  pro- 
priety of  the  decision  orermllng  the  motion  ; 
to  quash,  based  on  the  ground  that  it  was 
not  allowable  to  amend  an  Infonnatlffli.  In 
State  T.  I^le,  166  Mo.  2B7,  65  8.  W.  768,  58 
L.  B.  A.  lis,  we  held  tb&t  information.'  as 
used  In  our  Constitution,  means  the  common- 
law  Information,  and.  In  the  absence  of  statn- 
tOTT  XHTOvlslons  to  title  contrary,  the  common- 
law  practice  prevails;  and,  we  have  seen, 
amendments  proper  were  allowed  at  com- 
mon law,  as  a  matter  of  course,  at  any  time 
befoR  trial.  State  v.  White.  64  Yt  372  [24 
AU.  250]."  It  la  made  apparent  from  that 
case  that  at  common  law  even  informations 
were  amendable,  and  our  Legislature,  to  the 
end  that  no  doubt  might  be  imtertelned  as 
to  the  right  of  the  representattve  of  the 
state  to  file  amended  Informations,  by  ex- 
press provision,  authorises  and  sanctions  such 
practice,  and  lodges  the  enforcement  of  such 
right  In  the  sound  discretion  of  the  court 
Section  2481,  Bev.  St  ISBa  This  settles  the 
question  as  to  tiie  right  to  file  amended  in- 
formations^ and  as  to  the  number  ct  amend- 
ed Informatlods  which  may  be  filed  this  must 
necessaiUy  be  left  to  the  sound  discretion  of 
the  court  While  this  discretion  should  be 
Judiciously  oerdsed,  yet  ttie  appellate  court 
should  not  Interfere  with  the  action  of  the 
trial  court  in  the  exercise  of  this  discretion 
unless  it  clearly  appears  that  fbe  defaidant 
has  been  delved  of  some  constitutional 
right  guarantied  to  him,  or  of  some  other 
substentlal  privilege  or  right  which  ifould 
operate  prejudicially  to  him  in  the  trial  of 
the  cause.  Counsel  for  appellant  invite  our 
attentl<m  to  section  2G41,  Bev.  St  1809,  as 
supporting  the  first  contention  ui^ed.  An 
examination  of  that  section  fails  to  disclose 
any  application  to  the  filing  of  amended  In- 
formations. Thai  provision  treate  of  the 
rlgbte  of  the  defendant  if  he  la  not  brought 
to  trial  before  the  end  of  the  second  term 
after  the  indictment  Is  returned.  Ite  pur^ 
pose  Is  to  carry  out  the  prorlslon  of  the 
Constitution  which  guaranties  a  fair  and 
iq>eedy  trial.  The  first  Information  was  filed 
in  this  case  on  the  21at  of  S^tember,  1901. 
On  January  6, 1902,  a  little  over  90  days  from 
the  filing  of  the  original  information,  the  de- 
fendant was  put  upon  his  trial,  which  result- 
ed in  a  mistrial,  the  Jury  discharged,  and 


cause  continued  to  the  March  term,  1902,  at 
which  term  the  third  amended  Informatiim 
was  filed,  and  defendant  was  tried  and  con- 
victed. It  Is  not  pretended  that  the  delay 
in  this  case  was  of  such  a  character  as  to 
bring  It  wltiiln  tiie  terms  of  section  2641.  su- 
pra. 

The  next  mor  assigned,  for  which  the  re- 
versal of  the  Judgment  is  asked.  Is  that  the 
prosecuting  attmney  was  allowed  to  moke 
improper  statanaite  to  the  Jury  in  respect  to 
certeln  stetements  of  the  defendant  contain- 
ed In  an  affidavit  tor  continuance  in  a 
dvll  case.  This  allied  error  was  not  called 
to  the  attention  of  the  trial  court  In  the  mo- 
tion for  new  trial.  The  stetemente  as  made 
;  are  not  properly  preserved;  hence  this  eiror 
complained  of  Is  not  before  us  for  review. 

It  Is  next  Insisted  that  the  court  c<nn- 
mltted  error  in  excluding  the  testimony  of- 
food  hr  defendant  as  to  stetemente  made 
to  the  witness  Mrs.  BllerbreCht  The  offer, 
as  made  by  counsel  for  defendant  la  as  fol- 
lows: "We  otter  to  prove  by  the  wttness. 
In  a  ctmversation  slie  bad  wltb  Anna  Kroeek- 
er  after  the  death  of  Katholne  Kroecker, 
that  Anna  told  her  that  her  mother  had  given 
Simon  a  deed  to  the  land,  and  showed  her 
tlie  deed,  and  told  wltaess  that  Simon  had 
been  the  best  trtend  they  had  on  earQi— bad 
been  faithful  In  tending  to  tibelr  wante  and 
looking  after  their  affairs— and  she  wfcs  glad 
ber  mother  had  given  Simon  a  deed  to  tt,  and 
she  hoped  that  when  she  died  Simon  would 
get  everything."  Also  the  following  ottee 
was  made  to  prove  by  Bnmia  Pyschcr  certain 
facte:  "We  offer  to  prove  by  the  witness 
that  Anna  Kroecker  told  the  witness  it  was 
a  deed  from  her  mother  to  Simon  for  part 
of  the  land  lhat  her  mother  bad  given  to 
Simon  because  Simon  had  always  been  good 
to  her  and  to  her  mother,  and  waited  on 
them,  and  she  hoped  when  she  died  that  thety 
would  give  all  of  Uiat  to  blm;  that  they  bad 
no  relatives  to  leave  the  property  to  when 
she  was  gone;  that  no  one  had  been  as  good 
as  Kmon  to  them."  Defeudanl^s  counsel 
made  the  following  additional  oflfw  wit* 
nssses  McGulre  and  Samuel  Pyscher:  "We 
offer  to  prove  the  wltoess  on  the  stand 
that  Anna  Kroecker  told  Mm  that  her  moth- 
er had  given  Simon  a  deed  to  this  land;  that 
Simon  had  been  so  good  to  Uiem,  and  the 
best  friend  they  had,  and  that  a  certain  part 
of  the  land  belonged  to  Simon,  and  she  hoped 
at  her  death  he  would  get  the  rest;  that  he 
bad  been  the  best  friend  that  they  had." 
The  offer  to  make  the  proof  by  the  witaesses 
mentioned,  as  above  steted,  is  an  efltort  to 
Introduce,  as  evidence  of  a  fact  the  dedara- 
tton  of  Anna  Kroecker  made  to  the  witness. 
It  must  be  k^t  in  mind  that  this  Is  not  a 
dvll  suit  between  the  defendant  and  Anna 
Kroecker,  in  which  the  title  to  this  land  is 
tovolved.  She  is  not  a  party  to  this  pro- 
ceeding, and  we  think  It  is  clear  that  her 
stetemente,  made  to  these  outside  parties, 
do  not  fall  within  the  rule  that  declarations 
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agaioBt  iDtoreat  &n  admlHlbls.  ^nili  1>  ft 
erlmlnal  pnwecatlon  for  ffngeiy  of  a  deed* 
and  tbe  Tltal  fact  at  Ismw  !■  tbe  execntioii 
and  delivery  of  tbe  deed.  Tbe  fact  sougbt 
ts  be  proTen  Is  Hiat  tbe  deed  cbarged  to  bare 
been  forged  was  a  TaUd  Inrtnimenl;  and  was 
execnted  by  Kalberlne  Kroetfter  to  tbe  de- 
fendant fOr  tbe  pnipoee  of  convejrlng  to  blm 
tbe  land  therein  described.  Does  this  fall 
wltbln  Ibe  exception  to  fbe  general  role  tbat 
hearsay  oTldenee  Is  Inadmissible  T  We  think 
not  Hie  witnesses  simply  wsnted  to  detsU 
what  Anna  Eroecker  said  to  them  abont  tbe 
deed— tbat  she  ssld  It  ms  a  deed  from  ber 
'  mother  to  dtfendant  It  Is  not  presided 
that  these  declarations  were  made  at  tbe 
time  it  Is  contended  that  her  mother  execut- 
ed and  delivered  the  conveyance.  Every- 
thing that  occurred  at  tbat  time— conversa- 
tions between  the  motbw  and  defendant,  and 
conversatlonB  or  declarations  by  third  par- 
ties present  at  the  time— might  well  be  said 
to  be  a  part  of,  and  explanatory  of,  the  trans- 
action. Tbat  Is  not  ttfs  evldeiice.  These 
hearsay  statemnits  are  separate  and  Inde- 
pendent of  any  psrtlcnlar  subject  or  trans- 
action, so  as  to  mate  It  a  part  <tf  the  res 
gestae.  The  testimony  does  not  tail  within 
tile  mie  aimomiced  In  State  ▼.  Galnlel,  88 
Ho.  6S1.  In  tbat  case  the  statemoits  admit- 
ted constltDted  **ti  natnxfti  and  Inseparable 
oonoomlfanl^'  of  tbe  ptlnc^I  fact  In  contro- 
versy. In  other  words,  tbe  statements  form- 
ed a  part  of  the  act— were  eiplanatory  of  tbe 
pearformance  of  It;  bnt  In  this  case  the  hear- 
say statonents  simply  undertake  to  prove 
the  prlndpal  fact  Itself-^  validity  of  tbe 
deed  charged  to  have  been  forged.  Tbe  fact 
that  Anna  Eroecker  was  the  heir  of  her 
mother,  and  Interested  In  the  real  esta^  does 
not  make  ber  statements  to  third  parttes 
competent,  or  any  the  less  subject  to  be  term- 
ed hearsay  evidence.  There  was  no  error 
In  tbe  action  of  tbe  court  In  excluding  this 
beanay  testimony. 

Oranplalnt  is  made  tbat  tbe  court  errone- 
aatJj  excluded  statements  of  Urs.  Eroecker 
tiiat  sbe  bad  some  money  borrowed  from  de- 
fendant There  was  no  ema  In  this  action 
of  tbe  comrt  Tbe  vital  question  Involved  In 
tbe  case  Is  tbe  forgery  of  a  deed.  Tbe  mere 
fact  that  she  bad  borrowed  money  from  de- 
fendant would  not  justify  the  Infmnce  tbat 
she  executed  a  deed  to  land  to  pay  It.  If 
tiie  deed  was  In  fttct  executed  by  ber,  even 
though  it  was  without  any  considerathm,  It 
would  not  be  forgeiy.  It  was  no  ^rt  of  tbe 
defense,  and  it  was  not  necessary  to  show, 
tiiat  tbe  deed  was  executed  tor  a  valuaUe 
consideration.  On  the  otber  hand,  the  state 
Introduced  a  witness  who  testified  to  Ibe  fol- 
lowing conversation  with  defendant:  "Q.  I 
will  ask  you  to  state  to  the  jury  whether  or 
not  Simon  Pysdier  ever  made  any  statement 
to  yon  with  refemce  to  Mrs.  Eroedrar  being 
indebted  to  him;  if  so,  when?  A.  He  come 
to  my  bouse  to  get  a  spring  wagon  to  get  a 
coffin  for  Mrs,  ^oecker.  He  said:  'I  got 


myself  In  a  hell  ^  a  fix.  I  loaned  tbat 
women  a  hundred  dtrilars,  and  have  not  got  a 
scratch  of  a  pea  to  idiow  for  it*  That  Is  all 
be  said  abont  the  money  question."  It  la  In- 
sisted  that  If  this  testimcmy  was  competent 
then  tbe  declaration  of  Mrs.  Kxwdta  aa  to 
having  money  borrowed  trom  dtfendant  was 
equally  competoit  It  will  be  observed  tbat 
the  testimony  of  tbe  state  on  that  snbject 
does  not  undertake  to  do  what  counsd  for 
defendant  assert  in  their  briest  was  dooe— 
"that  the  court  over  the  objections  of  de- 
fendant let  tbe  state  prove  that  sbe  did  not 
owe  defendant  any  mon^."  It  was  just  the 
reverse.  The  conversation  Introduced  shows 
that  tbe  defendant  did  loan  Mrs.  Ecoecker 
$100.  This  tmtlmony,  doubtness,  was  not 
admissible  tor  tbe  purpose  of  showing  or  not 
showing  any  Indebtedness,  bnt  for  the  sole 
purpose  of  proving  tbe  admlsston  of  tbe  de- 
femdant  tbst  be  did  not  liave  eltlier  a  deed  or 
a  mortgage  covering  the  land  contained  in 
tbe  deed  charged  to  have  been  forged. 

It  Is  next  insisted  tbat  Ibe  court  oommltted 
«Tor  In  not  permltUng  a  cross-examination 

Dr.  Sullivan  as  to  bis  Interest  In  tbe  i^rose- 
entlon.  Tbe  record  discloses  tbat  Utls  wit- 
ness bad  tectifled  fully  in  cMef  for  tbe  stete, 
and  tbat  counsel  fUr  aro^ant  fully  and  most 
searcbini^  cross-examined  him  as  to  tiie 
part  Be  was  taking  In  the  prosecution.  After 
the  defendant  had  rested  his  case.  Dr.  Sulli- 
van was  called  in  rebuttal,  and  it  was  tben 
that  app^ant  sought  to  recross-aamlne  up- 
on a  subject  wblcb  bad  been  fully  corered 
before.  We  do  not  think  that  there  was  any 
error  bi  excluding  this  cross-examination. 
Courts,  in  tbe  trial  <tf  causes.  Should  grant 
full  latitude  in  ascertaining  tbe  fhcta;  bnt 
when  a  subject  has  been  exhausted  thoe 
must  be  a  limit,  and  trials  should  not  be  re* 
tarded  by  repetitions  in  examinations  ttat 
can  shed  no- new  lli^t  loxm  tbe  controversy. 
Appellant  As  tbe  record  fully  discloses,  bsd 
already  shown  that  Dr.  Sullivan  was  taUng 
an  active  interest  In  tbe  prosecution,  and  to 
simply  have  this  r^wated  while  be  was  on 
tbe  stand  to  rebuttal  could  not  add  any  force 
to  what  bad  prevlouBly  been  shown. 

This  brings  us  to  the  last  contention  In  the 
case;  tiiat  is,  tbat  Ibe  court  erroneously  de- 
clared the  law  to  tbe  jury.  Tbe  second  In- 
struction is  complained  of.  It  Is  as  follows: 
"(2)  If  tbe  jury  find  and  believe  from  the 
evidence  tbat  tbe  defendant  at  tbe  comity 
of  Saline,  to  the  state  of  lOssourl,  at  sny 
time  wltbln  Ibree  years  before  tlie  flUng  of 
the  information  In  this  cas^  to  wit  Novem- 
ber 27,  1901,  camed  or  procured  to  be  fo^ed 
or  falsely  made  the  deed  described  in  tbe  In- 
formation and  read  to  evidence,  or  any  part 
thereof  toot  Inctodlng  tbe  a<ftnowledgm»t  of 
the  same),  purporting  to  be  tbe  act  of  one 
Eatberlne  Kroecker,  who  was  not  then  liv- 
ing, but  had  formo-ly  lived  and  died  In  Stitos 
county,  Missonrl,  the  name  of  said  Eatb- 
erlne Eroe<^er  being  afll»d  to  said  deed,  by 
which  an  totoest  In  tbe  lands  described  in 
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said  deed  and  tn  tbe  Information  ymimrted 
to  be  tranaf erred  or  conreyed  to  one  Stnun 
Fyseher,  and  tbat  the  mme  Tras  done  f tfonl- 
onsly  (tbat  1^  wickedly  and  wronfffnlly), 
against  the  ^toumltlon  of  tbe  law,  and  wltib 
Intent  on  tbe  part  of  the  defendant  to  cheat 
and  defraud,  then  yon  will  And  the  def&ndant 
rnllty  under  the  second  connt  of  the  Infor- 
mation, and,  so  finding,  will  so  state  in  your 
verdict  and  assess  his  punlshm^  at  Im- 
prisonment In  tiie  penitentiary  for  a  term  of 
not  less  than  ten  years."  Thnre  Is  no  merit 
In  the  complaint  against  ttils  Instruction.  It 
is  insisted  that  It  Is  erroneous  because  It 
falls  to  tell  the  Jury  that  they  must  find  the 
facts  as  enumerated  In  tbe  declaratlMi  be- 
yond a  reasonable  doubt  Tbere  Is  no  neces- 
sity for,  and  the  law  of  tills  state  does  not 
require,  the  application  of  the  term  '*beyond 
a  nastnable  doubts*  to  each  Item  of  evidence 
Introdneed  in  the  cause.  It  la  sniBclent  to 
glre  a  gexmaX  Instruction  on  that  stdbdoeti 
pllcable  to  the  testimony  na  a  whole.  Btato 
T.  Good,  182  Mo.,  loc;  dt  126,  88  8.  W.  790. 

It  is  earnestly  inristed  that  Instructions 
Nos.  4  and  S  are  emmeon.  They  are  as  fol- 
lows: 

"(4)  Tbe  court  instmcts  tbe  jury  that  If 
you  find  and  believe  from  the  evidence  that 
the  deed  read  in  evidence  and  described  In 
the  Information,  or  any  part  thereof  (not  in- 
cluding the  acknowledgment  at  tlw  same), 
was  falsely  mate  and  tfxegeH,  wlfli  Intent  to 
cheat  and  defraud,  as  defined  In  other  In- 
stmctkna,  and  that  the  defendant  had  pos- 
session of  the  same  In  Saline  connty,  Mis- 
souri, and  ttiat  he  made  claim  to  the  land 
described  therein,  or  any  part  thereof,  by  vh> 
tue  of  and  under  said  deed,  then  these  facts 
constitute  evidence  that  he  committed  the 
forgery  of  Qie  sam^  or  caused  tbe  same  to 
be  forged,  and  tbat  he  committed  said  for- 
gery In  Saline  county  and  state  of  mssouri; 
and,  unless  be  explains  or  accounts  for  his 
possession  tbneof  In  a  mannw  consistent 
with  Ms  Innocence,  then  these  facta  are  suf- 
flctent  to  warrant  the  Jury  In  flndtaig  him 
guilty  of  £orgay,  as  diarged  in  the  informa- 
tion. 

"(5)  The  court  Instmcts  the  Jury  tbat  if 
you  Oai  and  believe  from  the  evidence  that 
the  deed  read  In  evidence  and  described  In 
the  information,  oc  any  part  thereof  (not  In- 
cluding the  acknowledgment  of  the  same), 
was  fals^  made  and  forged,  with  intrat  to 
cbeat  and  defraud,  as  defined  In  otbee  tn- 
Btructlons,  and  the  defmdant  had  bad  pos- 
session of  tbe  same  in  Saline  county,  BCls- 
sourt,  and  that  he  made  daim  to  the  land 
described  therdn,  or  any  part  tliereof;  by  t1j> 
tue  nt  and  under  said  deed  In  said  county  of 
Saline,  then  such  facts  raise  the  presumption 
that  he  forged  or  caused  tbe  same  to  be 
fd^ed  in  Saline  coim^t  state  of  Mlssonrl» 
and  tbat  unless  met  possraslfm  by  the  de- 
fendant oi  said  deed  and  his  claim  thereun- 
der are  satisfactorily  6q>1ained  to  the  jury  by 
the  evldcaice  in  the  case  In  a  manner  con- 


sistent with  the  Innocence  ot  tbe  defendant, 
then  such  presumption  of  guilt  becomes  con- 
clusive." 

These  Instructions  correctly  declare  tbe  law 
as  applicable  to  the  facts  of  this  case.  It 
must  be  kqtt  In  mind  that  this  d^endant  is  ^ 
charged  vrith  forgbig  -a  deed  to  certain  real ' 
estate,  from  Mn.  Kroecker  to  himself.  It 
certainly  will  not  be  dlspnted  that  If  the  dft> 
fendant  had  the  possession  of  ttie  deed,  he 
being  the  grantee  In  it,  it  raises  a  very  strong 
legal  presumption  tiiat  he  knew  something 
about  Ite  execution.  The  court,  in  the  In- 
structions complained  of,  first,  In  plain  and 
unambiguous  terms,  required  the  jury  to  find 
that  ttie  deed  waa  forged  with  the  intent  to 
defraud,  and  tiien  tells  the  jmy  that  If  the 
defmdant  was  In  the  ponesslon  of  this  deed, 
claiming  the  land  described  in  it,  siudi  po^ 
session  raises  the  presumption  that  be  forged 
the  deed,  and  unless  such  possession  Is  satis-, 
factcolly  esvlalned,  in  a  manner  conslrtait 
with  his  innocence,  such  presumption  be- 
cnnes  conclusive,  and  will  auttiorlse  his  con- 
viction. ■  It  must  be  conceded  fliat  if  the  deed 
in  controvert  was  forged— and  the  Jury  were 
required  to  find  that  tact  b^ore  indulging 
any  presnmptlfms— we  can  ooncdve  of  no 
state  of  tacts  which  would  raise  a  strongw 
presumption  of  guilt  ttiaa  the  fact  of  pos- 
session cHt  the  forged  instrument  by  the  de- 
foidant,  to  whom  the  deed  purporte  to  be 
aecuted,  and,  coi^led  with  tills  possession, 
claiming  the  luid  purptntlng  to  be  conveyed. 
The  possession  of  this  deed  tqr  the  defmd- 
ant,  and  claiming  the  land  described  In  it,  it 
the  jury  first  determine  that  the  deed  was 
toiged,  was  sufficient  to  antiurlae  a  convic- 
tion. State  T.  Haws,  98  Ma  188,  U  &  W. 
574,  12  &  W.  126.  The  Instructions  now  be- 
ing discussed,  while  not  strictly  in  accord 
with  the  approved  precedents,  are  substan- 
tially correct.  The  court;  In  the  Instmctlons, 
fairly  and  fully  submitted  the  question  as  to 
whether  or  not  the  deed  bad  been  forged. 
This  being  done,  we  think  It  Is  a  clear  legal 
propodUon  tbat  if  defendant  had  possession 
of  tbe  deed,  and  was  claiming  undor  11^  it 
cmsUtuted  strong  evidence  of  guilt,  and,  nn- 
less  explained  iqion  some  theory  condstrait 
with  bis  Innocence,  authorised  his  convictirai. 
It  will  also  be  noted  that  the  poseesdon  of 
this  deed,  and  defendant's  claim  under  it, 
wore  not  dmled.  It  waa  his  defense  that 
the  deed  was  not  forged,  but  vras  a  valid  In- 
Btromdit,  properly  executed,  and  delivered 
to  tiie  defendant  by  lbs.  Kroecker.  This  Is- 
sue vras  fairly  submitted  to  the  jury,  and 
they  found  adversely  to  the  defendant 

It  is  urged  that  Instructions  Nos.  4  and  &, 
bdng  dlscoBsed.  tinned  out  certain  facts, 
and  were  a  comment  on  tbe  evidence.  An 
examination  of  them  will  demonstrate  that 
they  are  not  open  to  that  objecttmi.  Tbe 
distinction  must  be  kept  in  vlev  between 
singling  out  a  particular  fact  and  a  c«n- 
meut  on  tiie  evidence  which  establishes  tbat 
fact  In  the  trial  of  a  cause  the  state  or 
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^efendaat  may  cffer  tBsUmony  upon  toy 

parUenlar  fact;  and  It  la  not  a  commeDt 
uptm  tiie  teatlmony  to  apedally  refer  to  that 
fact;  but  H  would  be  otberwiae  If  tbe  court 
dumld  oadertake  to  refor  apedally  to  itema 
of  eridence,  aa  to  Its  weiglrt;  etc^  in  anp- 
port  of  the  proof  of  the  fact  itself.  While 
It  may  be  aaid  that  in  State  t.  Good,  anpra, 
the  learned  judge  annoonctng  the  oplnicoi 
in  tliat  caae  said  it  was  pn^r  to  add  to  IMt 
clause  of  tlie  Instmctlon  which  told  the 
Jury  that  the  bnrden  was  upon  tbe  defend- 
ant to  rebnt  tbe  prwomptlon  arising  from 
possession  of  8t<den  goods,  "but  not  beyond 
a  reasonable  doubt,"  still  we  are  of  the  opin- 
ion that  the  failure  to  add  tiiose  wmda  does 
not  couBtltnte  error.  Hie  very  terms  of  one 
of  the  instnutions  indicate  that  the  defraid- 
ant  was  not  bound  to  rebut  such  presumption 
beyond  a  reasonable  doubt,  for  the  Instme- 
tion  only  required- that  the  poasesslon  be  sat* 
Isfactorlly  explained.  While  this  Instruction 
does  not  In  express  terms,  it  does  in  effect, 
tell  the  Jury  that  It  is  not  necessary  to  rebnt 
ttala  j^resumption  beyond  a  reasonable  doubt 
To  say  to  the  Jury  that  the  poaseasira  must 
be  satisfactorily  explained  falls  far  shcart  of 
saying  that  it  must  be  explained  beyond  a 
reasonable  doubt  The  law  required  of  the 
defendant,  if  the  deed  was  torged  and  fbund 
in  bis  possession,  to  satisfactorily  ei^laln 
to  the  Jury  such  possession,  iqwn  some  the* 
ory  cmslstent  with  Us  innocmc^  and  the 
court  BO  tidd  the  Jury.  When  the  comrt,  in 
substance,  said  to  the  Jury  that  a  satisfac- 
tory ej^Ianation  waa  all  that  waa  necessary, 
to  tbe  reasonably  intelligent  Juror  It  conveya 
the  idea  that  It  need  not  be  "beyond  reasona- 
ble doubt" 

Instructions  in  a  cause  should  be  constru- 
ed as  a  whole,  and  we  find  that  the  court 
fully  covered  tbe  question  of  reasonable 
doubt,  as  applicable  to  all  tbe  testimony,  by 
the  following  full  and  fair  instructions  ^en 
at  tbe  request  of  the  def^dant: 

"Tin  court  Instructs  tiie  Jury  that  tbe  law 
di^efl  the  defendant  witii  tbe  presnmptitm 
of  innocence,  which  attwds  and  protects  him 
untU  it  Is  oTercome  by  evidence  which  proTes 
hla  guilt  beyond  a  reasonable  doub^  which 
means  that  tbe  eTidence  of  hla  guilt  as  char^ 
ged.  must  be  clear,  posltlTe,  and  abiding,  and 
fully  satisfying  the  mlnda  and  consciences 
of  tbe  Jury.  It  Is  not  sufficient  in  a  crim- 
inal case  to  Justi^  a  verdict  of  guilty  that 
there  may  be  stnmg  suspidons  or  even  strong 
probabilities  of  guilt  but  the  law  requires 
proctf  by  legal  and  credible  evidence,  of  such 
nature  that  when  it  Is  aU  considered,  ft 
produces  a  clear,  undoubting,  and  entirely  sat- 
isfactory conviction  of  defendant's  guilt; 
and  the  burden  of  estabUshlng  tbe  guilt  of 
tbe  defendant  as  above  referred,  Is  upon  tbe 
prosecution. 

"The  Jury  are  instructed  that  the  prosecu- 
tion seeks  a  conviction  to  this  case  upon  dr- 
cumstantlal  evidence  alone.  The  court  there- 
fore inatructs  yon  that  you  cannot  convict 


tlie  defendant  unleas  tlie  atttt  baa  snrcn 
his  guilt  from  the  eWdence  beyond  a  reason- 
able  doubt  by  facts  and  drcnmatancea  all 
at  which  are  cwnalstMrt  with  eacb  athear  and 
with  bis  gidlt  and  abaolutdy  inamrtatait 
with  any  reasonable  theory  of  hla  innocence." 

These  two  laat-mottioned  Inatructloiu  were 
all  that  was  necessary  np<«  the  subject  vt 
reasonalde  doubt  They  are  applicable  to  all 
the  teatlmony  to  the  cauae,  and  it  Sm  the  well- 
settled  rule  that  It  ia  not  neceaaaiy,  in  de- 
darlng  tbe  law  upon  the  facts  to  a  criming 
case,  to  spedally  declare  that  each  fact  must 
be  proved  beyond  a  reaaonatde  donbt. 

Instruction  No.  8^  wUcb  aro^lant  Insists 
ia  erroneous,  la  as  follovra:  "The  ooort  In- 
Btructa  the  Jury  tliat  altboui^  Oicy  cannot 
find  tiie  defendant  guilty  of  tbe  ebnxse  in 
the  information  iqkhi  proot  that  tiie  admowl- 
e^cmoit  to  said  deed  was  ttnged  and  ftand- 
ulently  made,  yet  tbe  Jury  are  further  In- 
structed that  if  they  believe  from  tbe  evi- 
dence that  tbe  acknowledgment  to  said  deed, 
ai^  the  name  of  tbe  notary  before  whom 
the  same  purports  to  have  been  made;  was 
foqced,  and  that  the  body  of  tiie  deed,  con- 
taining the  names  of  the  grantor  and  grantee; 
and  the  descrlpUmi  of  the  land  conv^ed  in 
said  deed,  was  written  by  the  same  i>a8on 
who  wrote  said  acknowledgment,  tben,  la 
determining  whetii«  or  not  tbe  deed  was  a 
forgery^  you  have  a  rU;ht  to  ccmalder  the 
tact  that  the  acknowledgmoit  to  said  deed, 
and  tbe  name  of  the  notary  before  whom  the 
same  purporto  to  have  been  taken,  were  for- 
geries, atong  with  the  other  fecte  and  dr- 
eumatances  to  evidence."  It  Is  Inaiated  tbat 
thia  instruction  ia  eironMus  for  tbe  reason 
It  does  not  restrict  tbe  purpose  of  the  for- 
gecj  of  tbe  acknowledgmoit  to  tbe  qneatlon 
of  totent  on  the  part  of  the  defendant  It  ia 
also  urged  that  the  instruction  aaanmea  tlie 
forgery  of  the  acknowledgment  TUa  con- 
tention ia  a  miscmiception  of  the  purposes  of 
the  acknowledgment  The  teatlmony  as  to 
the  forged  admowledgment  and  the  totro- 
ducticm  of  the  ackno^edgment  waa  not  for 
the  purpose  of  showing  intent  on  the  part 
of  the  defendant  If  defendant  to  feet  for- 
ged or  caused  to  be  torgeA  tbe  deed.  It  re- 
quired no  evidence  of  totent  Tbe  act  it- 
self carried  with  it  the  totent  But  tbe  evi- 
dent purpose  of  showing  tte  tmgexy  of  the 
ackttowle^ment— It  betog  on  tiie  aame  paptf, 
and  so  closely  related  to  the  deed— was  tbat 
Ibis  fact  might  be  considered  to  determining 
whether  the  deed  bad  been,  to  feet  forged. 
The  forgery  of  the  deed  was  a  feet  that  bad 
to  be  proved  to  the  cue,  and  tiie  testimony 
to  respect  to  the  acknowledgmrat  was  la- 
troduced,  not  tot  the  purpose  of  sbowlng  bn 
tent  mi  toe  part  of  defendant  bnt  tbat  it 
might  be  considered  to  the  eBtoblisbmoit  ot 
the  important  feet  that  tbe  deed  bad  been 
forged.  An  analysis  of  tbe  instmctlon  make? 
it  apparoit  that  thia  was  the  purpoa^  and 
also  shows  clearly  that  the  fact  that  the  ac- 
knowledgment waa  forged  was  not  aaanmed 
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but  tlw  Jury  are  expressly  required,  before 
conaldering  It,  to  find  tbat  it  was  forged. 
While  tbe  defendant  was  not  charged  with 
the  forgery  of  the  acknowledgment  of  the 
deed,  and  the  iostructlons  all  strictly  guard 
his  rights  In  that  respect,  yet.  the  acknowl- 
edgment being  so  closely  connected  with  the 
deed.  Its  forgery  may  shed  light,  In  very 
imiwrtant  particulars,  upon  the  investigation 
-of  the  forgery  of  the  deed  itself.  There  was 
no  error  In  this  Instruction,  and  the  cases 
relied  upon  by  counsel  for  appellant  (State 

Myers,  82  Mo.  558,  62  Am.  Rep.  880;  State 
T.  Bayne,  88  &Io.  611)  are  not  applicable  to 
tbis  instruction. 

This  brings  ns  to  the  last  contention  In 
this  case.  Tbat  Is,  that  the  testimony  la  in- 
sufficient to  support  the  yerdict,  and  the 
court  erroneously  refused  to  give  the  peremp- 
tory Instruction  to  find  the  defendant  not 
ffoUty,  as  requested  by  counsel  for  appellant 
While  It  may  be  tnithfully  asserted  that  the 
testimony  In  this  cause  is  conflicting,  yet 
this  court  cannot  undertake  to  settle  this  con- 
.fllct.  Where  there  is  no  testimony  to  sup- 
port a  verdict,  it  is  the  duty  of  the  appellate 
court  to  uubesitantly  say  so;  but  on  the 
other  hand,  where  there  is  substantial  testi- 
mony supporting  the  verdict  of  tbe  Jury,  it 
18  equally  our  duty  not  to  disturb  It  There 
was  ample  ^tlmony  in  this  case  to  warrant 
a  conTlctlon.  The  circumstances  detailed 
were  convlndng,  al'thongb  it  may  be  said, 
if  the  testimony  of  the  defendant  and  othw 
witnesses  Is  to  be  credited,  then  the  defend- 
ant is  not  guilty,  and  should  have  been  ac- 
quitted. All  the  testimony  was  submitted  to 
the  Jury.  They  were  the  sole  and  exclusive 
ju^es  of  the  credlblll^  of  the  witnesses, 
and  of  tbe  weight  to  be  attached  to  their 
testimony.  They  bad  the  witnesses  before 
them,  and  doubtless  the  usual  and  ordinary 
teats  of  their  credibility  were  applied.  The 
instructions  of  tbe  court  covered  every  phase 
of  tbe  case,  and  were  full,  fair,  and  exceed- 
ingly favorable  to  defendant.  Hence  we 
have  r^cbed  tbe  conclusion  tbat  the  ver-  i 
diet  of  the  Jury  should  not  be  disturbed,  and 
tbe  Judgment  of  tbe  trial  court  will  be  af- 
firmed. All  concur. 


FEHLHAUER  T.  CITY  OF  ST.  liOUIS  et  aL 
(Supreme  Court  of  Missouri,  Division  No.  1. 
Nov.  2C,  1908.) 

LANDLORD  AND  TENANT— NEOLIOBNC  B—CEL- 
LAR  DOORWAT— INJURT  TO  PBUKSTRIAN— 
LIABILITY  OF  LANDLORD  —  LIABILITY  OF 
TENANT'S  BURETIBB— LIABILITT  OF  QITT— IN- 
STRUCTIONS. 

1.  Those  wbo  had  guarantied  performance  by 
a  tenant  of  the  uitual  covenants  In  his  lease 
could  not  be  held  liable  in  an  action  against  the 
tenant  for  injuries  sostained  by  one  by  falling 
into  an  open  cellar  door,  in  tlie  sidewalk  in 
front  of  the  premises, 

2.  Where  there  was  no  fault  or  defect  In  the 
construction  of  a  cellar  door  in  a  sidevralk,  the 


^  ^  Sm  LsndlorA  uaA  Teunt,  vol.  82,  Cent.  Dig. 


owner  of  the  premises,  not  in  possessioD,  but 
who  had  leased  tbe  same,  was  not  liable  for 
injuries  sustained  by  a  person  by  falling  Into 
the  open  door,  unless  the  door  and  the  manner 
of  its  use  was  per  se  a  nuisance. 

3.  A  cellar  door  la  a  sidewalk,  the  door  being 
in  good  repair,  and  affording,  when  closed,  a 
safe  passway  for  those  travding  on  tbe  side- 
walk. Is  not  a  nuisance  per  se. 

4.  Where  the  facts  were  such  that  tbe  court 
should  have  directed  a  verdict  for  defendant, 
a  judgment  in  lus  favor  will  not  be  reversed 
because  of  error  in  the  instructions. 

5.  In  an  action  against  a  dty  and  others 
for  injuries  received  by  plaintiff,  owin;^  to  her 
having  fallen  into  the  open  door  of  a  cellarway 
in  a  sidewalk  in  the  oiglittime,  held,  that  there 
was  no  evidence  to  show  such  a  condition  of 
things  as  to  amount  to  constmctive  notice  to 
the  city  of  such  use  of  tbe  door  as  that  by 
which  plaintiff  was  injured. 

6.  An  appellant  cannot  complain  of  inatruc- 
tions  because  inconsistent  with  instructions  giv- 
en in  her  favor,  where  the  inconsistenc;  is  be- 
cause of  erroneous  statements  in  her  instruct 
tions. 

7.  A  landlord  Is  not  liable  for  injories  sus- 
tained by  one  falling  Into  the  open  door  of  a 
cellarwey  in  the  sidewalk  hi  front  of  the  prem- 
ises, where  tbe  door  was  opened  by  persons  not 
In  his  employment,  and  without  nis  authority 
or  consent. 

8.  Rev.  St.  1899,  S  781,  ^ivUig  the  successor 
of  a  judge  authority  to  sign  a  bill  of  excep- 
tions, carries  with  it  power  to  pass  on  a  mo- 
tion for  a  new  trial. 

Appeal  from  Circuit  Court  St  Louis  Coim- 
ty;  John  W.  Booth,  Judge. 

Action  by  Anna  Fehihaner  against  the 
dty  of  St  Louis  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  plalntUt  ap- 
peals. Affirmed. 

L.  Frank  Otto^.  for  appellant  W.  B. 
Thompson,  Kehx  &  Tlttman,  Gtias.  W.  Bates, 
and  Wm.  F.  Woemer.  for  respondents. 

BRACE.  P.  J.  This  Is  an  sctltm  tar  dam- 
ages for  personal  Injuries.  The  petition  up- 
on which  the  case  was  tried  is  aa  follows: 
"Plaintiff,  for  her  third  amended  petltloa, 
states  tbat  at  the  times  liereinafter  steted 
the  defCTdants  Helena  Wallhauser  and 
Henry  W.  WaUbsnser  were  the  owners  of 
certain  premises  fronUng  on  South  Seccmd 
street  in  the  dty  of  8t  Lonis,  Missouri, 
iKlng  the  nortbwest  comer  ct  South  Second 
and  Valentine  streets,  and  known  as  Na 
425  South  Second  street;  tbat  defendant  An- 
drew W.  Schilck  was  their  lessee  and  tenant; 
and  that  be  and  the  defendants  John  D. 
Graul,  John  Nester*  and  B.  Thomas  N«itOT 
are,  and  were  at  ssld  times,  the  tenants  In 
possession  <tf  said  property  and  jvemUns, 
and  that  tbe  defendant  tbe  dty  of  St  Lonis 
is.  and  was  at  all  of  said  times,  a  munidpal 
corporation  wganlsed  and  existing  under 
the  laws  <rf  the  state  of  Missouri;  that  at 
said  times  said  South  Second  street,  at  said 
No.  425,  and  tbe  sldewaiks  pertaining  there- 
to, constituted  public  highways  of  said  dty. 
Plaintiff  states  tliat  on  tbe  14tta  day  of  June^ 
1897,  the  defendants  Andrew  W.  Schrick. 
John  D.  Oraul,  John  Neater,  and  B.  Thomas 
Nester.  then  In  possession  of  said  premises, 
caused  a  cellsr  door  in  the  sidewalk  to  be 
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opoied,  tbweby  caaslng  an  opening  or  ex- 
cavatlon  In  the  sidewalk  Is  tnmt  of  the 
premises  aftnesald,  owneA  by  said  defendants 
Helena  WalUuraser  and  Henry  W.  Wall* 
banser,  and  leased  of  them  liy  defendants 
Sclirick  and  Nester;  that  said  ceUar  door 
liad  been  babltnally  left  open  for  a  l<Hig  time 
prior  thereto,  and  constltnted  a  nuisance,  and 
tbat  tile  defendant  ttie  dty  of  St  Lonls 
knew,  or  by  tbe  ezerdse  of  ordinary  care 
conid  have  known,  that  said  cellar  door  had 
been  habltiuilly  open,  and  was  bo  open 
on  said  day;  that  It  was  the  duty  ta  all  of 
said  defendants  to  carefully  guard  and  fence 
said  opening  or  excavation,  or  to  cause  the 
same  to  be  carefolly  guarded  and  fenced, 
«o  tbat  the  said  street  and  sldevalk  should 
be  reasonably  safe  for  tbe  public,  and  for 
persons  passing  along  and  oslng  tbe  same. 
But  plaintiff  says  that  tbe  defendants  so 
carelessly  and  negligently  conducted  them- 
selves  in  reference  to  tbe  said  (4>ailng  or  ez- 
caratlon  canaed  by  tbe  leaving  open  of  said 
cellar  door  that  tbe  same  was  left  unguard- 
ed and  wltboot  sutDdent  at  any  barrlm  to 
prerent  peiams  pssslng  by  fiom  ftdUng  Into 
the  same,  and  that  tiie  plaintUf  on  the  said 
14th  day  of  Jnne,  1897,  abont  8:80  o'dock  pb 
m^  while  lawfully  and  pn^terly  pw—ing  almg 
said  sidewalk  and  street,  stepped  Into  tiie 
opening  or  excavation  thus  left  by  said  open 
door,  and  was  thereby  violently  precipitated 
upon  the  sidewalk,  and  serionSIy  injured 
about  her  leg  and  persra;  that  In  conse- 
quence of  sudi  Injuries  she  ms  confined  to 
her  bed  for  a  long  time,  and  has  suffered 
great  pain  In  body  and  mind,  to  her  damage 
in  tbe  sum  of  $2,500:  that  idie  was  disaUed 
for  tbe  performance  oi  her  nsnal  or  any 
labcff,  and 'has  lost  her  earnings  since  said 
datOk  and  win  hereafter  lose  tbe  same,  to 
her  damage  In  the  sum  of  92,500;  tbat  she 
was  compelled  to  Incur  large  expenses  for 
medicines  and  medical  attendance,  and  will 
hereafter  suffer  the  same,  to  her  damage  in 
the  sum  of  91,000;  and  that  ibe  has  been 
permanently  crippled,  has  lost  her  limb,  and 
is  permanently  disabled  for  the  peitfOnnance 
of  ha  usual  or  any  avocation,  to  her  further 
damage  in  the  sum  of  $4,000.  all  as  the  di- 
rect result  of  def  mdant* a  negligence.  Wbere- 
fov^  hr  reascm  of  tbe  premises,  plaintiff  says 
that  she  bas  been  damaged  In  the  sum  of  ten 
thousand  dollars  910,000),  for  whlcA  she  Siks 
judgment,  with  costs  of  sntt."  The  separate 
answers  nft  the  defendants  the  dty  of  St 
Louis.  John  Nester,  R.  Thomas  Nestor,  and 
John  D.  Oranl  each  denied  the  allegations  oi 
the  petlti<u,  and  Set  up  a  plea  of  contribn- 
tery  ne^Ugence.  The  answa  of  defendant 
Schrlck  was  a  general  doilal,  and  the  sepa- 
rate answers  of  the  defendants  Wallbauser 
were  a  general  denial,  and  a  plea  that  tbe 
premises  were,  at  tile  time  alleged  In  the 
petition,  in  the  possession  ctf  the  defendant 
Sdurlck  as  lessee,  ox  some  one  under  him  as 
subtenant  Issue  was  Joined  by  reply.  A 
trial  was  had  on  Uarch  23  and  24,  1800, 


befne  San.  Budolpb  HersSI  and  a  Jnry,  In 
tbe  8t  Louis  county  circuit  court,  to  whlcb 
the  case  had  been  taken  by  succeaslve  chan- 
ges of  venue,  from  tbe  8t  Louia  dty  drcnft 
court  Is  which  the  suit  was  InsUtnted. 

The  undisputed  facts  developed  by  tbe  evi- 
dence are  tbat  on  the  14tb  of  Jnne.  ISOfl, 
the  defendant  Helena  Wallbauser  waa  tbe 
owner  of  tbe  premises  known  as  No.  42S 
South  Second  street  Tbat  tbaretofore,  by  a 
written  lease  duly  executed  by  ber  and  her 
husband,  the  defendant  H«ary  W.  Wall- 
bauser, dated  December  0,  188B,  tbey  bad 
leased  the  premises  to  the  defendant  Andrew 
W.  schrlck  for  a  term  of  three  yean,  be- 
ginning on  the  Ist  day  of  January,  1886^  at 
which  date  the  said  Schrick  went  into  pos- 
session of  the  premises  In  pursuance  of  tbe 
lease.  That  afterwards,  by  written  lease 
dated  December  10,  188^  the  said  Schrick 
leased  the  premises  to  tbe  defiendant  B. 
Thomas  Nester  for  a  tonn  of  one  yiter  and 
eleven  months,  beginning  on  tbe  1st  day  of 
January,  1897,  and  aiding  on  the  SOtii  day 
ot  Novonber.  1898,  and  thereupm  tbe  de- 
faidanta  John  D.  Graul  and  John  Neater  ex- 
ecuted their  bcmd.  In  writing,  guarantying 
tbe  payment  by  said  R.  Thomas  Neater  of 
the  installments  of  rent  as  thay  became 
due,  and  tbe  perfiwmanoe  of  bis  otbo-  cove- 
nants under  said  lease.  That  tberet^n  tiie 
said  B.  niomas  Nester  went  into  possession 
of  the  premises  under  said  leas^  and  waa  In 
posBeaslon  of  the  same  on  tbe  14tii  of  June, 
1897,  when  plaintiff  was  injured.  The  prem* 
ises  are  sitnato  on  the  northwest  comer  of 
Second  and  Sylvester  streets.  The  first  story 
was  used  by  Nester  as  a  groceiy  store  and 
saloon.  Tbe  grocery  stwe,  in  the  fkont  room, 
opened  on  Second  street  The  saloon,  in  the 
rear  zocHns,  opened  on  Sylvester  street  Be- 
neath boQi  romns  th«e  iras  a  cellar,  which 
waa  used  for  the  purpose  of  storing  beer 
and  coal,  and  In  which  there  was  a  water- 
closet  One  way  of  reaching  this  edlar  from 
the  ontsld^  ms  a  cellar  door  In  the  sidewalk 
on  Second  street  In  front  of  the  premises, 
and  north  of  the  front  door,  ^niis  cellar  door 
consisted  of  two  wooden  lids  working  on 
hinges  in  a  frame  even  with  the  surface  of 
the  sidewalk;  the  Uds  opening  outward 
from  tbe  center,  and,  when  open,  resting 
flat  upon  the  pavraient  and  vbeii  Closed 
were  fast^ted  on  the  tadd&  This  Is  tbe 
cellar  door  referred  to  In  the  petition.  There 
iras  no  defSct  In  the  cellar  door  of  any  kind, 
and  for  many  years  it  bad  constituted  a  part 
of  the  sidewalk,  and  when  dosed  was  an 
entirely  safe  passway  for  travelers  <m  tlie 
sidewalk.  The  cellarway  vras  used  on^  for 
tbe  purpose  of  delivering  barrds  ot  beer  Into 
tho  cellar,  and  taking  empty  beer  bands 
therefrom.  Tbe  next  bouse,  north  ot  the 
premises,  on  Second  street  vras  Na  4SS, 
occupied  1^  Mrs.  Obeit,  in  which  she  cs^ 
ried  on  a  bakery.  The  cellar  door  In  tiie 
sidewalk  was  between  tbe  front  dotv  of  tbe 
bakery  and  tbe  front  door  of  tbe  grocery 
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■torew  The  sidewalk  was  8  feet  wide,  and 
the  cellar  door  extended  4  feet  10  Inches 
from  the  building  Into  the  sidewalk,  and 
was  about  4  feet  4  Inches  wide.  Between 
8:30  and  9  o'clock  p.  m.  on  the  l4th  of  June, 
1897,  the  plalntUT,  an  unmarried  woman 
about  22  years  of  age,  who  was  then,  as 
she  had  been  for  several  months  previous 
thereto.  In  the  employ  of  Urs.  Obert,  In 
search  of  Mrs.  Obert's  baby,  of  whom  she 
bad  charge,  and  who  had  escaped  from  her 
custody,  stepped  out  of  the  bakery  acrcas  the 
cellar  door,  which  was  then  closed,  stepped 
Into  the  grocery  store,  and  picked  up  her 
employer's  baby,  whom  she  found  therein. 
Immediately  returned  with  the  baby  on  her 
arm,  and,  stepping  across  the  cellar  door, 
as  she  had  done  a  moment  before,  fell  and 
-hurt  her  leg,  receiving  such  Injuries  as  final- 
ly necessitated  the  amputation  of  the  Umb. 
The  plalntur.  In  her  testimony,  gives  the 
following  account  of  the  accident:  "I  started 
to  go  south  to  Nester's  grocery,  right  next 
to  Obert's  bakery,  and  passed  over  these 
two  cellar  doors,  and  they  were  both  closed 
as  I  walked  over  them.  I  know  that  That 
was  the  closest  way  to  get  to  Nester'-s  store. 
I  was  In  Nester's  store  long  enough  to  pick 
op  the  child,  which  I  found  behind  the  coun- 
ter, which  I  don't  think  took  a  minute,  and 
then  I  started  back  to  the  bakery  the  same 
way  I  had  come,  over  the  two  doors.  I 
didn't  stumble.  I  fell.  The  north  cellar 
door  was  open.  It  was  thrown  entirely  back. 
I  mean  to  say  that  this  north  cellar  door 
was  thrown  completely  over,  lying  flat  on 
the  sidewalk.  It  wasn't  tilted  up,  but  it 
was  thrown  entirely  over.  The  south  cellar 
door  was  In  place,  closed,  and  the  north 
balf  of  the  pair  of  doors  was  entirely  open. 
I  didn't  fall  all  the  way  Into  the  opening. 
I  stepped  in  with  my  right  foot,  and  fell 
over  the  door.  I  don't  know  how  far  down 
my  foot  went  I  didn't  fall  down  Into  the 
eeUar.  As  I  fell,  I  saw  a  man  with  a  light 
in  the  cellar.  The  cellar  door  was  opened 
during  the  minute  or  two  I  was  in  Nester's 
grocery.  Am  positive  they  were  closed  a 
minute  or  two  before  the  accident"  The 
other  evidence  In  the  caae,  so  tar  as  neces- 
sary, will  be  noticed  In  tba  coarse  of  the 
opinion. 

At  the  close  of  the  evidence  the  court  In- 
structed the  Jury  to  return  a  verdict  for  the 
defendants  Helena  Wallhauser,  Henry  W. 
Wallhauser,  Andrew  Schrlck,  John  D.  Graul, 
and  John  Nester,  refused  to  give  similar  In- 
BtructlonB  as  to  defendants  R.  Thomas  Nes- 
ter and  the  city  of  St  Louis,  and,  as  to  these 
defendants,  submitted  the  issues  to  the  Jury 
on  Instructions.  The  Jury  thereupon  return- 
ed a  verdict  for  all  of  the  defendants,  and  in 
due  time  plaintiff  filed  her  motion  for  a  new 
trial,  which  motion,  coming  on  to  be  heard, 
waa  overruled  on  the  10th  day  of  November, 
icwm.  by  Hon.  John  W.  Booth,  Judge  of  said 
court,  successor  of  Judge  Herze)  who  died 
after  the  filing  of  the  motion  and  before  that 


date,  to  which  ruling  plaintiff  excepted,  and 
thereupon,  in  due  time,  filed  her  affidavit  for 
appeal,  upon  which  an  appeal  was  granted, 
with  leave  to  file  bill  of  exceptions  within 
60  days,  within  which  time  the  bill  signed 
by  Judge  Booth  was  filed. 

The  errors  assigned  for  reversal  are  the 
giving  of  the  peremptory  Instructions  for 
defendants  the  Wallhausers,  Schrlck,  and 
Oraul,  Instruction  No.  5  for  defendant  the 
city  of  St.  Louis,  Instructions  Nos.  2  and  3 
for  defendant  B.  Thomas  Nester,  and  the 
overruling  of  the  motion  for  a  new  trial  by 
Judge  Booth. 

1.  The  court  committed  no  error  In  in- 
structing the  Jury  to  return  a  verdict  in.  fa- 
vor of  the  defendants  Helena  Wallhauser. 
Henry  W.  Wallhauser,  Andrew  Schrlck,  John 
D.  Graul,  and  John  Nester.   As  to  Oraul 
i  and  John  Nester,  the  only  relation  they  sus- 
j  talned  to  the  premises  was  that  of  guar- 
j  antors  of  the  payment  of  the  rent,  and  the 
j  performance  of  the  other  covenants  In  the 
I  lease  from  Schrlck  to  B.  Thomas  Nester. 
I  The  lease  contained  only  the  usual  covenants, 
I  and  by  their  guaranty  they  assumed  no  duty 
1  to  the  plaintiff  which  could  subject  them  to 
I  this  action  upon  any  known  principle  of  law. 
I    2.  The  relation  of  Schrlck  and  the  Wall- 
!  hausers  to  the  premises  was  that  of  a  land- 
j  lord  whose  tenant  was  In  the  actual  occupa- 
I  tlon  of  the  premises.   The  rule  in  such  cases 
is  that  the  "landlord's  liabilities  in  respect  of 
possession  are,  in  general,  suspended  as  soon 
as  the  tenant  commoices  his  occupation. 
!  But  when  Injuries  result  to  a  third  person 
!  from  the  faulty  or  defective  construction  of 
I  the  premises,  or  from  their  ruinous  condition 
I  at  the  time  of  the  demise,  or  because  they 
then  contain  a  nuisance,  even  if  this  only  be- 
'  comes  active  by  the  tenant's  ordinary  use  of 
!  the  premises,  the  landlord  Is  still  liable,  not- 
:  withstanding  the  lease."   Taylor,  Landlord 
I  &  Tenant  (8th  Ed.)  {  174.   As  there  was  no 
fault  or  defect  In  the  construction  of  this 
cellarway  and  door,  and  It  was  In  good  re- 
pair and  condition  at  the  time  of  the  demise 
to  Schrlck  and  from  him  to  R.  Thomas  Nes- 
ter, and  at  the  time  of  the  accident,  the  only 
j  possible  ground  upon  which  these  landlords 
{  could  be  held  liable  to  plaintiff's  action 
!  would  be  on  the  ground  that  the  cellarway 
i  and  door  were  per  se  a  nuisance,  in  the  or- 
i  dlnary  use  to  which  they  were  adapted,  and 
1  for  which  they  were  Intended;  and  counsel 
j  for  plaintiff  so  contends,  but  we  do  not  think 
this  contention  can  be  maintained.   In  Fish- 
er V.  Thlrkell.  21  Mich.,  loc.  cit  21,  4  Am. 
Rep.  422,  decided  in  1870,  it  was  said  by 
I  the  Supreme  Court  of  that  state,  per  Chrls- 
tlancy,   J.,    speaking   of    such  structures: 
"Judging  from  the  reported  cases,  the  usage 
or  custom  of  constructing  such  work  seems 
to  have  been  in  England,  for  a  long  period, 
as  general  as  we  know  It  has  t>een  In  this 
country.   And  though  we  find  many  decided 
cases  In  the  English  books  for  private  In- 
juries caused  by  these  structures  being  out  of 
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repftir,  anA  Indictments  t<a  obfltructlng  hlgb- 
wayg  and  streets  In  a  great  Tariety  of  ways, 
we  have  been  dted  to  no  Bngllah  cases,  and 
have  discovered  none,  In  irtilch  such  worfes 
have  been  held  Ul^I  In  tiittnselTes,  when 
properly  and  safely  made,  without  any  legis- 
latlre  permls^on  or  that  of  the  municipal 
antborltlea.  Their  legality  seems  tn  all  cases 
to  have  been  assumed  by  the  courts,  without 
any  showing  of  such  special  authority  or  any 
authority.  They  have  been  treated  as  nui- 
sances when  allowed  to  be  out  of  repair,  and 
private  actions  have  frequently  been  bus- 
talned  for  Injurtes  recelTed  In  consequence; 
but  we  find  no  Intimation  of  their  original 
Ulegality,  when  safely  and  properly  con- 
structed. *  •  •  And  the  same  Tlew  seems 
to  have  been  quite  generally  taken  In  this 
country  outside  of  the  state  of  New  York.** 
The  learned  Judge,  after  citing  many  and  re- 
Tlewlng  some  of  ttie  casies,  adds:  'There 
may  be  good  sense  and  sound  policy  in  the 
rule  adopted  in  Mew  Twk,  making  owners 
constrocting  such  works  liable  as  insurers 
against  all  Injuries  whlcb  may  arise  from 
them,  Irrespective  of  the  question  of  negli- 
gence, but  we  do  not  think  It  Is  the  sense 
or  the  policy  of  the  common  law."  The  sense 
and  policy  of  the  common  law  seem,  how- 
ever,  to  have  Anally  prevailed,  even  in  New 
Yott,  for  Judge  Cooley.  in  laying  down  what 
he  regards  as  the  sound  doctrine  on  Qie  sub- 
]ect,  says  It  is  deduced  from  the  later  de- 
cisions of  the  Court  of  Appeals  of  New  York. 
That  doctrine,  as  he  states  It,  Is  that  "the 
abutter  Is  e&tltled,  as  of  right,  subject  to 
municipal  and  public  regulation,  to  make  any 
beneficial  use  of  the  soil  of  the  street  which 
Is  consistent  with  the  prior  and  paramount 
rights  of  -the  public  therein  for  street  pur- 
poses. The  right  of  the  public  to  use  the 
streets  not  only  tar  travel  and  passage,  but 
fcr  sewer,  gas,  water,  and  steam  pipes,  and 
the  like  purposes,  is,  of  course,  paramount  to 
any  proprietary  rights  of  the  abutter.  The 
abutter  may,  as  a  logical  and  necessary  result. 
It  is  believed,  whether  the  fee  Is  In  him  or  in 
the  public,  build,  as  of  right,  underground 
house  vanlts  in  the  streets,  subject,  of  course, 
to  the  paramount  right  of  the  public  for  street 
uses  proper,  when  the  two  rights  come  into 
competition,  and  subject  also  to  reasonable 
legislative,  municipal,  or  police  regulations 
as  to  location,  mode  of  construction,  and  use 
of  such  vanlts."  2  Dillon,  Municipal  Ow^ 
poratlons  (4th  Ed.,  1896)  |  656b.  That  such 
stmctures  are  not  unlawful  and  a  nuisance 
per  se,  when  properly  constructed.  In  good 
repair,  and  affording,  when  dosed,  a  safe 
pasBway  for  those  traveling  on  the  side- 
walk, as  was  the  cellar  door  In  question, 
seems  now  to  be  the  accepted  doctrine  In 
New  York,  as  well  as  generally  dsewhere. 
For  still  later  authority,  see  2  Shearman  & 
Bedfleld  on  Negligence  (6th  Bd.)  i  708; 
Adams  V.  Fletcher,  17  B.  I.  187,  20  Atl.  263. 
S3  Am.  St.  Bep.  869;  Korte  v.  St  Paul  Trust 
Co..  64  Minn.  680.  56  N.  W.  246;  Whitty  v. 


City  of  Oshkosh.  106  Wis.  87,  81  N.  W.  9B2; 
Wolf  V.  Kl^trick,  101  N.  Y.  146,  4  N.  B. 
188,  54  Am.  B^.  672;  Jorgensen  v.  Sqvlrea, 
144  N.  Y.  280,  89  N.  Q.  S73-to  which  numet^ 
oos  other  cases  might  be  added.  And  soch 
Is  the  recognised  doctrine  in  this  state. 
Klrkpatrlck  v.  Kmpp  &  Co.,  28  Mo.  App. 
427;  Gordon  v.  Peltier,  66  Ho.  App.  G99; 
Cl^  of  Memphis  ▼.  Miller.  78  Ma  App.  AT; 
JeggUn  V.  Boeder,  79  Mo.  App.  429.  The 
fact  that  the  court,  In  City  of  Memphis  v. 
MiUer,  supra,  hdd  that  the  particular  cellar 
door  in  that  case  did  not  come  within  the  op- 
oatlon  of  the  rule  neither  Impairs  the  force 
of  the  recognltlw  thereof,  nor  fomisbes  a 
reason  for  Its  nonqtpllcatlon  In  this  case. 
Nor  does  the  milng  In  MaAcuso  v.  Kansas 
City.  74  Mo.  App.  138,  In  which  it  was  held 
that  "it  a  landlord  leaaes  premises  with  a 
coal  hole  In  the  sidewalk  out  of  repair,  and 
a  tenant  pwmlts  It  so  to  remain,  both  land- 
lord and  tenant  will  be  liable,  as  wdl  aa  the 
dty.  to  the  party  Injured  by  such  negl^ence,** 
since  this  cellar  door  was  not  out  of  repair. 
In  fact,  there  Is  nothing  In  the  Missouri 
cases  dted  by  counsel  for  plaintiff,  nor  in 
any  reported  cases,  impugning  the  doctrine, 
affording  any  pretext  fw  not  applying  it  to 
the  case  In  hand.  It  follows  that  the  ooort 
committed  no  error  In  Instructing  the  Jury 
to  return  a  verdict  In  ftivor  of  these  laud- 
lords. 

8.  Counsel  for  plaintiff  contends  that  In- 
Btmctlon  No.  5  given  for  the  dty  is  enroneons 
and  Inconsistent  with  Instruction  Na  1  given 
fw  the  plaintiff.  In  view  of  the  verdict  on 
the  facte  disclosed  by  the  evidence^  we  deem 
it  nnnecessaiy  to  set  out  these  InstructlonB. 
for  the  reason  that  upon  the  evidence  the 
court  ought  to  have  directed  a  verdict  for  the 
defendant  dty,  and  the  jn^rment  In  Ito  favor, 
beiug  for  the  right  party,  ought  not  to  be  re- 
versed for  error  in  the  instruction.  The  law 
in  cases  of  this  character  la  well  M^led  In 
this  stete.  In  Carrington  v.  City  of  St 
Louis,  89  Mo.,  toe;  dt  212,  1  8.  W.  240.  6S 
Am.  Rep.  108,  It  Is  thus  Stated:  **It  U  the 
duty  of  the  dty  to  keep  Ito  streets  and  side- 
walks In  a  rensonably  safe  condition  for  per- 
Bons  travding  thereon  with  ordinary  care 
and  caution.  This  duty  and  a  consequent  Ua- 
blUty  extends  to  those  cases  where  the  ob- 
struction or  unsafe  condition  of  the  street  Is 
brought  about  1^  persons  other  tbrnn  agente 
of  the  dty.  BaBsett  v.  St  Joseph,  63  Mo.  -Jii^ 
[14  Am.  Bep.  446];  Russell  v.  Columbia,  74 
Mo.  490  [41  Am.  Bep.  325].  But  in  such  cases 
'  It  devolves  upon  the  plaintiff  to  show  tluit 
,  the  dty  had  notice  of  the  defect  or  ougbt 
to  have  had  knowledge  thereof  by  the  use  of 
reasonable  care  and  watchfulness.**  Or  ss 
stated  in  another  case  (Buckley  v.  Kansas 
City,  166  Mo.,  loc.  dt  25.  66  S.  W.  322): 
law  Is  settled  In  Missouri  tiiat  a  dty  ia  bound 
to  keep  the  sidewalks  In  a  reasonably  safe 
condition  for  public  use,  and  that  It  Is  liable 
for  Injuries  received  from  defecte  tiimnn  of 
which  It  bad  actual  notice,  or  which  bad  ex- 
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iBted  tcT  neb  a  lengtb  of  time  prior  to  the 
accident  aa  by  tbe  exercise  of  ordtnarr  care 
It  could  taave  ascertained,  and  which  It  had  a 
reasonable  time  to  remedy.  Boe  t.  Kansas 
CUy,  100  Ho.  180  [IS  8.  W.  404];  Carvln  t. 
8t  Louis,  IBl  Ho.  884  [B2  8.  W.  210];  Bans-  j 
tlan  T.  Toong;  1S2  Ha  817  [63  S.  W.  921,  75  | 
Am.  St  Bep.  462].**  Now,  applying  fliese 
principles  to  the  case  In  hand:  The  plaintiff 
claims  that  her  Injuries  were  caused  by 
the  unsafe  condition  of  the  sidewalk;  that 
the  unsafe  condition  was  produced  by  one  ot 
the  lids  the  cellar  &ow  bdng  open  when 
she  returned  from  the  grocery  store  with  the 
baby  in  her  arms.  She  testifies  that  It  did 
not  exist  a  minute  or  two  before,  when  she 
passed  over  it  Into  the  grocery  store  in  search 
of  the  baby.  The  sidewalk  was  then  In  a 
pM^ectly  safe  condition,  and  tlie  unsafe  ctm- 
dltion  was  produced  during  the  few  moments 
she  was  in  the  grocery  store.  There  was  no 
erldence.  tending  to  prove  that  the  cUy  bad, 
or  could  bare  bad,  actual  notice  of  this  sud- 
denly produced  unsafe  condition,  and  it  liad 
not  existed  for  such  a  length  of  time  prior 
to  the  accident  that  by  the  exercise  of  w> 
dlnary  care  the  dly  oould  have  ascertained 
its  unsafe  ctmditlou  in  time  to  have  rem- 
edied it  So  that  a  recovery  against  the  dty 
oould  not  be  predicated  on  tiie  evidence 
at  the  plaintiff,  tfttier  on  the  ground  that  the 
dty  had  actual  notice  that  the  cellar  door 
was  open,  or  on  the  ground  ttaat  It  bad  been 
open  long  enough  for  the  city  to  have  as- 
cwtained  tbat  t&et  In  time  to  have  had  It 
dosed  before  plaintiff's  injury.  Nevertbeleas, 
ft  la  contended  tbat  the  city,  by  the  exerdse 
of  reasonable  care,  could  and  ought  to  bave 
known  that  the  cellar  door  was  <^en  on  this 
occasion,  fnim  manner  in  which  It  had 
been  habitually  used  for  a  long  time  prior  to 
the  acddent  Unfortunately  for  this  conten- 
tion, there  la  not  a  particle  of  evidence  tend- 
ing to  prove  that  this  cellar  door  was  ever 
open  at  the  time  of  night  when  this  acddent 
happened,  or  tbat  it  was  ever  opened  before 
by  the  persona  in  the  mannw  or  for  the  pur- 
pose for  which  It  was  opened  on  this  occa- 
sion. The  plaintiff  herself,  who  for  months 
previous  to  the  accident  had  been  living  next 
door,  was  famUtar  with,  and  who  testified  as 
to,  the  manner  In  which  this  cellar  door  bad 
been  babltoally  used,  and  upon  whose  testi- 
mony reliance  is  placed  to  support  this  con- 
tention, testified  that  upon  her  retnm  with 
the  baby  she  did  not  look  to  see  whether 
the  cellar  door  was  open  or  not  becanse  no 
one  would  have  expected  it  to  be  open  at 
that  time  of  night.  If  she,  with  her  inti- 
mate knowledge  of  the  manner  In  which  the 
door  bad  been  prevloasly  osed.  had  no  rea- 
son to  e^ect  that  It  would  be  open,  surely 
that  manner  could  not  have  furnished  the 
dty  authorities  any  reason  to  expect  that  it 
would  be  open.  Moreover,  the  uncontradict- 
ed evidence  in  the  case  Is  that  this  cellar- 
way  was  ssed  only  for  the  purpose  of  de- 


livering barrds  of  beer  from  fbe  brewery 
wagon,  and  returning  the  exapty  beer  bar- 
rels to  the  wagon;  that  the  door  inclosing 
it  locked  on  the  inside,  and  the  key  was 
kept  in  the  saloon;  that  wben  the  driver 
came  wltb  Us  wagon  of  beer,  he  drove  be- 
side the  sidewalk,  went  Into  tbe  saloon,  got 
the  k^,  went  down  into  the  cellar  from  the 
inside,  went  to  this  door,  unlocked  It  threw 
the  two  lids  of  tbe  door  up,  and  back  upon 
the  pavement  leaving  the  cellarway  wide 
oi»en,  and  through  the  opening  thus -made 
transferred  the  barrels  of  beer  by  means  of 
a  skid  to  tbe  cdlarway  from  the  sidewalk 
toto  the  cellar,  and  the  empty  beer  barrels 
thereto  from  the  cellar  to  tbe  sidewalk,  and 
fbence  toto  his  wagon;  ttaat  during  this 
operatton  no  barriers  or  guards  were  placed 
around  tbe  opentog.  This  was  the  habitual 
use  of  the  cdlar  opening.  If  the  plaintiff,  to 
tbe  ezercbe  of  ordtoary  care,  had  fallen  toto 
the  opening  while  tbe  sidewalk  was  bdng 
subjected  to  this  habitual  use,  then  there 
inlght  have  been  some  support  for  the  con- 
tentton  tbat  the  use  Itself  afforded  some  rea- 
son to  the  dty  authorities  for  expecting  sucb 
ft  casualty,  and  the  authorities  dted  to  sup- 
port of  this  contention  might  have  some 
potot  But  that  Is  not  this  case.  There  was 
a  sharp  conflict  to  the  evidence  as  to  wheth- 
er the  cellar  door  was  open  at  all  at  the  time 
plaintiff  fell  and  received  her  Injuries.  The 
evidence  of  defendant  tended  to  prove  that 
it  was  not;  that  both  lids  of  the  door  were 
closed,  and  children  dtting  on  them;  and 
tbat  the  ptatotlff  tripped  to  passing  over 
tbe  door,  and  fell  on  tbe  door.  The  evidence 
of  platoUff,  as  heretofore  stated,  and  tbe 
evidence  of  a  colored  man  named  Temmons, 
who  tostlfled,  to  substance,  tbat  after  the 
platotUE  went  Into  tbe  store,  and  before  sh» 
retomed  with  the  baby,  be  saw  two  men 
come  out  of  the  store  and  go  to  the  cellar, 
leaving  the  north  lid  of  the  door  open,  and 
that  when  she  came  out  and  got  hurt  they 
were  back  to  the  cellar  with  a  light  was  the 
only  evidence  that  the  cellar  door  was  open 
on  the  night  to  question,  and  the  only  evi- 
dence tending  to  show  bow  it  was  opened  or 
happened  to  be  open  on  tbat  night  If  true— 
and  for  the  purposes  of  this  argument  It 
must  be  so  taken— it  was  thp  first  time  that 
It  was  ever  bo  opened,  and  the  first  time 
ttaat  It  was  ever  open  at  that  time  of  nlgbt 
so  far  as  is  disclosed  by  ttae  evidence.  And 
this  evidence  of  the  plaintiff  shows  afilrma- 
tlvely  tbat  it  was  not  then  opened,  or  left 
open,  In  accordance  with  ttae  previous  habitu- 
al use  of  ttae  premises,  as  that  use  Is  dis- 
closed by  all  the  evidence,  but  ttaat  this  was 
an  unusual  condition,  suddenly  and  unex- 
pectedly produced,  having  no  connection  with 
such  previous  use— a  condition  which  the 
plaintiff  did  not  anticipate,  which  no  one 
else  would  have  anticipated  from  such  pre- 
vious use,  and  with  notice  of  which  tbe  city 
could  not  be  chat^red— and  It  follows  tron» 
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what  has  been  said  that  the  Jadgment  Cor 

ttie  dty  onght  not  to  be  reversed. 

4.  InstructioDs  Nos.  2  and  3  glT&i  for  the 
defendant  R.  Thomas  Nester  are  as  follows: 

"(2)  The  jary  are  Instmcted  that  If  they 
find  from  the  evidence  In  the  case  the  cellar 
doors  In  the  sidewalk  in  front  of  the  prem* 
Ises  occupied  by  defendant  Nester  were  con- 
structed and  maintained  In  a  reasonably  safe 
condition  for  passing  over  and  upon  said 
doors,  and  they  further  find  that  said  doors, 
or  either  of  them,  were  opened  at  or  before 
the  time  of  the  Injury  complained  of  by 
plalntUE,  by  some  person  or  persons  not  in 
the  employ  or  service  of  the  defendant  Nes- 
ter, without  the  knowledge  or  consent  of  de- 
fendant, or  which  by  the  exercise  of  or- 
dinary care  the  defendant  could  not  have 
known,  then  fbe  Jury  will  find  for  the  de- 
fendant. 

"(3)  The  jury  are  Instructed  that  If  tiiey 
find  from  the  evidence  that  plaintiff  passed 
over  the  cellar  door  Just  before  the  accident, 
and  at  the  time  the  door  was  reasonably  safe 
and  secure  for  passing  over,  and  that,  imme- 
diately after  and  Just  prior  to  the  accident 
to  plaintiff,  some  person  or  persons  not  in 
the  employ  of  the  defendant  Nester,  with- 
out the  authority  or  consent  of  defendant 
Nester,  opened  said  door,  and  that  defendant 
bad  no  knowledge  of  said  door  being  open, 
or  by  reasonable  care  could  have  discovered 
that  said  door  was  open,  then  plaintiff  can- 
not recover  against  defendant,  and  the  Jury 
will  find  for  said  defendant  Nester." 

It  Is  contended  that  these  Instructions  are 
erroneous  because  In  conflict  with  Instruction 
No.  1  for  plaintiff,  and  because  there  was 
no  evidence  uiran  which  to  base  them.  We 
see  no  error  In  these  Instructions.  If  in  con- 
flict with  plaintlfTa  instruction  aforesaid, 
which  was  an  omnibus  instruction.  Including 
both  the  dty  and  this  plaintiff,  it  Is  be- 
cause of  error  In  that  Instruction  In  favor 
of  the  plaintiff,  of  which  she  canuot  com- 
plain, and  there  was  evidence  on  which  to 
base  them.  In  that  there  was  evidence  tend- 
ing to  show  the  relation  which  the  parties 
who  opened  the  cellar  dow  anatalned  to  the 
premises. 

6.  Finally  It  Is  contended  that  Judge  Booth, 
the  successor  of  Judge  Herzel,  had  no  power 
to  overrule  the  motion  for  a  new  trial.  This 
point  was  directly  passed  upon  In  State  es 
rel.  Cosgrove  v.  Perkin^  189  Mo.  106,  40  S. 
W.  650,  the  latest  deliverance  of  this  court 
on  the  subject,  In  which  we  held  that  the 
statutory  power  to  sign  a  bill  of  exceptions 
(Bev.  St  1899.  fi  731)  carried  with  It  the 
coincident  power  to  pass  upon  a  motion  for 
a  new  trial,  and  we  see  no  good  reason  for 
departing  from  this  construction  of  the  stat- 
ute. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  the  circuit  court  will  be  af- 
firmed.  AU  concur,  except  MARSHALL, 
not  Bitting; 


STATE  T.  DUNN. 
(Snpreme  Oonrt  of  Missouri.  IMvldoa  No,  & 

Dec.  9,  1903.) 

HOMtCJDB  —  INSANITY  —  BVIDBNCI  —  ONCON- 
TROLLABLB  lUPUUUD— BXFSRTS— HTPQ-mEn-- 
IGAL  QVBSTIONB-AROVIUNT  OF  0017N3BL.. 

1.  Where,  on  a  prosecution  fot  murder,  the 
evidence  showed  that  deceased  was  sitting  in  a 
baggy,  when  defendant,  standing  in  front  of 
the  buggy,  discharged  both  barrels  of  a  shot- 
gun toward  him,  and  that  11  shot  were  taken 
from  the  leg  of  deceased,  and  10  from  bii 
Iweast,  a  contention  that  it  was  a  physical  im- 
poBsihility  for  deceased  to  have  been  killed  ss 
claimed  bj  the  witnesses  was  without  merit. 

2.  An  expert  witness  may  not  be  asked  his 
opinion  on  a  hypothesis  bidndlng  fiicts  not 
shown  by  the  evidence. 

3.  In  stating  a  hypothetical  question  to  an 
expert  witness,  it  is  competent  for  the  examiQ- 
er  to  assnme  as  a  fact  a  matter  which  has  been 
testified  to,  thou|^  it  was  controverted  by  oth- 
er witnesses. 

4.  On  an  issue  as  to  the  sanity  of  an  ac- 
cused, it  is  proper  to  include  in  a  hypothetical 
question  to  a  witness  facts  which  have  been 
testified  to  by  the  accused  himself. 

6.  Where,  on  an  issue  as  to  the  sani^  of  an 
accused,  the  trial  court  erroneously  renised  to 
permit  a  hypothetical  question  to  defendant's 
expert  to  include  facts  testified  to  by  defendant 
himself,  hot  subsequently,  during  the  examina- 
tion of  the  expert,  defendant's  statements  were 
included  In  the  hypothetical  question  to  the  wit- 
ness, the  or^nai  error  was  cnred. 

6.  Where,  on  a  prosecudon  for  murder,  the 
defense  was  InsamtT,  and  the  court  excluded 
from  a  hypothetical  question  put  to  defend- 
ant's expert  an  assumption  that  there  was  no 
motive  for  the  shooting,  bat  then  was  aabstl- 
tuted  in  the  question  au  assumpticm  th^t  de- 
ceased and  defendant  were  "close  personal 
friends,"  the  exclusion  was  not  error. 

7.  On  a  prosecution  for  murder,  where  the  de- 
fense was  insanity,  kdd,  that  the  evidence  diow^ 
ed  no  insanity  sndi  as  constitutes  a  defense  to 
crime,  but  merely  an  "uncontroUable  inrnnlse." 

8.  Where,  on  a  prosecution  for  murder,  a 
witness  testified  that  defendant  at  the  time  of 
the  crime  staggered  when  he  wslked,  and  anoth- 
er witness  stated  that  he  was  deciaediy  intox- 
icated, and  there  was  evidence  that  be  had  tak- 
en three  drinks  that  day,  there  was  sufQcient 
evidence  to  Justify  the  jury  in  believing  that 
he  was  more  or  less  intoxicated. 

9.  On  a  prosecution  for  murder,  it  is  not  nec- 
essary to  prove  a  motive. 

10.  Where,  on  a  prosecution  for  mnrder,  the 
defense  was  insani^.  It  was  proper  to  refuse 
to  receive  evidence  ox  a  physidan  that  defend- 
ant had  told  him  some  days  prior  to  the  oime 
that  he  believed  himself  going  craxy. 

11.  On  a  prosecution  for  murdor,  the  defense 
was  insanity,  and  It  was  claimed  tar  the  de- 
fense that  there  was  no  motive.  The  state 
proved  by  various  witnesses  that  a  feeling  of 
enmity  had  existed  between  the  parties  for 
more  than  a  year,  and  a  witness  tMtlfied  tiiat 
defendant  told  him  that  he  never  wanted  de- 
ceased to  cross  his  path;  and  the  witness  was 
about  to  state  the  nature  of  the  trouble,  when 
the  court  ruled  that  he  would  not  permit  it  to 
be  shown  further,  field,  that  It  was  not  errw 
for  counsel  for  the  stote,  in  his  argument  to  tbe 
jar;,  to  say  that  there  was  some  mysterioQ? 
feeling  of  jealousy  between  the  defendant  and 
deceased,  which,  under  the  law,  the  stote  was 
not  permitted  to  show. 

12.  In  a  crinunal  case,  it  was  within  tiie  dis- 
cretion of  the  court  to  permit  counsd  for  the 
state  to  introduce  evidence  of  which  he  had 
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learned  after  tin  state  had  rested  Ito  case  in 

chief. 

13.  On  a  proseontloa  for  murder,  evidence  con- 
sidered, and  Md  snffldent  to  instain  murder  In 
the  first  degree. 

Appeal  from  Orlminal  Ooart.  Buchanan 
County;  B.  J.  Casteel,  Judge. 

Hark  Dunn  was  conTlcted  of  murder  In 
the  first  degree,  and  be  appeals.  Affirmed. 

B.  M.  Lockwood  and  Myron  S.  Martin,  for 
appellant  B.  O.  Grow  and  C.  D.  Gorum,  for 
the  Stata. 

GANfTT,  P.  J.  Thla  Is  an  appeal  tvom  a 
conviction  of  murder  In  the  first  degree.  The 
defendant  was  Indicted  In  the  olmlnal  court 
of  Buchanan  county  for  the  murder  of  Alfred 
M.  Fenton  on  the  20th  day  of  July,  1902. 
The  Indictment  Is  sufficient  and  in  the  ordi- 
nary form.  It  ia  not  questioned  by  defmd- 
ant  The  facts  out  of  wliich  this  proaecutkm 
grew  are,  in  substance,  as  follows: 

On  the  night  of  the  homicide  the  defoidant 
was  In  RushTllle,  a  town  in  Buchanan  coun- 
ty. At)ont  8  o'clock  be  was  in  conversation 
with  Hally  Oonrad.  W«s  Tazel,  Hally  Chit- 
wood,  Luthor  Motwrly,  and  perhaps  other 
young  men  of  that  town,  about  30  or  40  feet 
from  Dr.  Culver's  drug  store,  In  said  village. 
Jeff  Fenton,  a  brother  of  the  deceased,  was 
walking  along  the  street,  and,  aa  be  ap- 
proached the  above-mentioned  group  of 
young  men,  the  defendant  was  swinging  a 
88  Colt's  revolver  on  bis  tngw,  and,  turning 
to  Jeff  Fenton.  said:  "Hold  on  a  minute. 
Walt  a  minute  and  take  a  drink  with  me." 
Fhnton  replied  that  be  did  not  care  to  take 
a  drink,  but  the  defendant  insisted,  and,  to 
prevent  trouble,  Fenton  drank  with  him. 
After  so  doing,  defendant  pulled  Jeff  Fenton 
by  the  sbonlder,  and  told  him  he  liked 
lilm  and  his  brother  AU,  and  would  die  for 
them;  that,  altbongta  tbey  had  once  had  hard 
words,  he  had  since  worked  for  them,  and 
-was  Mendly  to  them  now.  and  expected 
to  remain  ao.  Soon,  however,  this  friendly 
tone  changed,  and  be  demanded  to  know  of 
Jeff  Fniton  where  his  brother  Alf  was.  Jeff 
attempted  to  excuse  himself,  saying  he  must 
go  and  tate  his  wife  and  child  home,  to  which 

defendant  replied,  **No  yon  won't.  0  d 

d — n  youl  you  will  never  take  them  borne 
^aln,"  and  placed  his  band  in  his  shirt 
bosom  and  started  to  draw  his  pistol;  but 
Moberly.  a  deputy  ahetifl,  atemed  In  and 
said,  "Consider  yourself  under  arrest,'*  and 
at  the  same  time  took  defendants  pistol 
from  him.  He  resisted  the  officer,  and  the 
InttM  called  On  Conrad  to  assist  In  arresting 
liim.  In  attempting  to  subdue  defendant, 
Kloberly  atrack  him  with  the  revolver.  Tbey 
took  him  to  a  Justice  of  tlie  peace— Eaqnlie 
Allison.  The  Jnstloe  ordered  him  under  ar- 
rest, and  directed  the  tMcet  to  go  after  Jeff 
Fenton  to  make  the  complaint  against  de- 
fendant for  dlatorblng  the  peace,  and  placed 
defendant  In  charge  of  Conrad  and  Merrltt 
They,  however,  reieaaed  the  defendant,  who 
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threatened  to  go  borne  and  get  bis  gun  and 
kill  both  Moberly  and  Sett  Fmton;  that  be 
would  kill  Moberly  if  it  took  him  a  ttiouaand 
years.  During  the  time  they  wwe  at  the 
house  of  Allison,  the  Justice,  d^endant  vraa 
very  violent  and  abualve.  Mrs.  Allison  beg- 
ged him  not  to  use  such  language,  as  her 
mother  was  old  and  infirm,  and  it  would 
frighten  her.  At  this  time  defendant  had  his 
trunk  at  the  house  of  Mrs.  Mary  Stanton, 
where  he  stayed  a  portion  of  his  time;  and 
when  Oonrad  released  him  he  went  to  Mra 
Stanton'a,  got  his  shotgnn,  and  left  her  house. 
Returning  towards  the  business  portion  of 
the  town,  and  carrying  his  gun  in  both  hands, 
he  met  Charles  Webb  and  Robert  Page,  and 
drew  tiie  gun  on  them  and  asked  who 
tliey  were;  and,  when  they  told  him.  he 
said.  "All  right;  go  on.*  Further  on  be  halt- 
ed Bev.  Mr.  Chapman,  and  demanded  to 
know  who  he  was.  and,  when  he  ascertained, 
said,  "Oh,  it's  the  preacher,  Is  it?"  and,  ask- 
ing to  be  excused,  passed  on  down  the  street 
After  this  he  stopped  Virgil  Morrison  about 
opposite  the  home  of  Luther  Moberly,  and 
tbruat  his  gun  in  his  face,  but  when  be  dis- 
covered who  It  was,  released  him,  saying: 
*T  am  bunting  Luther  Moberly  at  Jeff  Fen- 
ton. I  dont  give  a  damn  which  one  it  is. 
I  shall  go  and  get  them.  I  have  got  It  in 
for  them,  and,  by  G— — dl  I  am  going  to  kill 
them"— and  then  started  down  the  street 
He  also  stopped  other  citizens  In  the  same 
manner,  and,  when  he  found  out  who  tbey 
were,  said  he  was  looking  for  Moberly  or 
Jeff  Fenton.  Finally  be  came  to  where  Jeff 
Fenton,  Hally  Chltwood,  A.  F.  Slmne,  and 
others  were  standing.  He  went  up  to  Jeff 
Fenton,  working  bis  gun,  and  said,  "Wlio  la 
thatr*  Fenton  replied,  "It  la  me,  Mr.  Dunn." 
Defendant  then  aAed,  "JeB,  have  you  got 
anything  against  me?"  to  which  Fenton  an- 
swered, "Nothing  in  the  world.  Mr.  Dunn." 
After  turning  to  the  otbers,  and  finding  out 
who  they  were,  he  said.  "That  la  all  right" 
About  tbla  time  Alf  Fenton,  flie  deceased, 
Charles  Sampson,  and  Oy  Fisher  drove  up 
In  a  buggy.  The  defendant  luqiilred  of  Jeff 
Fenton  U  tliat  was  not  Aira  boggy,  and  Jeff 
said  it  looked  like  it  .The  defendant  thnre- 
upon  stepped  ont  from  the  shade  of  the  trees 
In  wblch  be  was  standing,  and  stopped  the 
horse.  He  aAed,  "la  that  you,  Alf?"  and 
Alf  answered,  "No,**  and  started  tlw  borse; 
but  the  defiendant  stinted  htm  again,  wliete- 
upon  Fisher  and  Sampaon  got  out  of  the 
buggy.  The  defendant  asked  AW  Fraiton 
who  the  partlea  were  who  had  Jumped  ont 
of  the  buggy,  and  be  told  blm  Flaber  and 
Sampson.  He  then  toUl  them  to  get  back* 
and  Alf  also  nauested  them  to  do  so,  and 
they  did  so.  The  defendant  thai  pointed 
his  gun  at  AU  Fentem,  placing  the  musde 
near  to  his  face;  and  the  latter  caught  the 
gnn  and  attempted  to  push  It  away,  where- 
upon defttidant  sliot  him  twice,  and  Alf  Feo- 
ton  fen  oat  of  the  bnggy,  and  was  beard 
to  say,  "Oh,  yon  have  killed  me.  What  dM 
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you  do  It  for?"  Fislier  bad  Jamped  from  tbo 
buggy,  and  be  knocked  Duun,  the  defendant, 
down.  To  ble  brotber,  Alf  Fenton  said: 
"Mark  Dunn  killed  me,  and  I  don't  know 
what  he  done  It  for.  Let  me  kill  him  before 
I  die."  Tbe  deputy  sberlfT,  Moberly,  came 
up.  arrested  defendant,  and  took  blm  away. 
Tbe  defendant  was  not  hurt  but  Implored 
those  around  Mm  not  to  kill  him,  saying  be 
bad  killed  Alf  Fenton,  but  that  Moberly  was 
tbe  cause  of  It.  Tbe  deceased  was  unarmed 
at  the  time  he  was  shot  There  was  an  un- 
loaded gun  in  tbe  bottom  of  tbe  buggy  in 
which  be,  FIsber,  and  Sampson  were  riding. 
This  gun  bad  been  obtained  a  little  while 
before  at  the  house  of  George  Sanders,  who 
testified  it  was  not  loaded  at  tbe  time  they 
got  it,  and  Sampson  testified  they  had  not 
loaded  It  afterwards.  *  The  body  of  tbe  de- 
ceased was  seatcbed  Immediately  after  the 
Bhooting,  in  tbe  presence  of  a  number  of 
persons,  and  no  weapons  found  on  him.  Tbe 
pMt  mortem  disclosed  two  gunshot  wounds 
on  the  body  of  deceased— one  on  the  right 
side,  about  an  Inch  below  tbe  navel,  from 
wblch  tbe  gurgeon  took  ten  shot  Tbe  other 
was  in  the  left  leg.  and  contained  11  shot. 
There  was  eTidence  tending  to  prove  defend- 
ant was  Intoxicated  on  the  evening  of  tbe 
homicide.  Different  witnesses  testified  to 
seeing  him  drink.  Morgan  says  be  stafifrcr- 
ed.  Rev.  Mr,  Chapman  says  be  was  "decid- 
edly intoxicated." 

The  evidence  tends  to  show  there  had 
been  a  former  difficulty  between  the  Fentons 
and  defendant.  In  January,  1902,  which 
was  six  m<mtbs  prior  to  the  killing,  while 
on  a  taunt  in  Arkansas,  he  told  Fred  Frank- 
lin that  if  Alf  or  Jeff  Fenton  ever  crossed 
tala  path  he  would  kill  them;  and  two  years 
before  be  bad  told  one  Herman  Tazel,  in  a 
conversation  which  took  place  in  an  old  bridk 
building  in  tbe  village  of  RusbviUe,  tbat,  If 
he  and  Alf  or  Jeff  Fenton  ever  came  together, 
tae  would  "£rlt  blm."  At  another  time,  wliile 
the  defendant  and  William  Stigem  were 
painting  on  the  Cbristlan  Ohurch  in  Rush- 
vllle,  he  told  Stlgers  that  tae  bad  bad  trouble 
witb  tbe  Fentons,  and  nerar  wanted  tiiem 
to  cross  his  path.  In  Jnne.  IWKi,  a  month 
prior  to  the  kilUng,  the  defendant  made  tiie 
remark  that  he  would  kill  Alf  and  Jeff  Fen- 
ton if  ttaey  ever  crossed  his  path,  and  a^ed 
Otaarles  Van  Hooser  to  take  the  Fentons  to 
Reub  Sampson's,  so  that  lie  might  have  an 
oivoTtunlty  to  kill  them  and  get  away.  At 
still  another  time  tbe  defendant  said.  In  the 
hearing  of  Norrllle  Johnson,  tbat  Alf  and 
Jeff  Fenton  bad  done  him  wrong,  and  he 
would  get  tbem,  and  get  them,  right;  and 
on  tbe  day  of  ttae  killing,  at  about  11  o'clock 
in  the  forenoon,  be  told  this  same  Norvllle 
Johnson  ttaat,  tC  he  should  do  anything  tbe 
law  would  handle  him  for.  It  would  be  some- 
thing they  would  bang  him  tor.  The  defense 
was  tbat  of  insanity. 

The  defendant  Is  about  86  years  old,  mar- 
ried, and  has  a  wife  and  one  child.  Was. 


married  August  25,  1901.  He  is  a  painter 
by  trade.  For  two  or  three  weeks  prior  to 
July  20,  1002,  defendant  was  at  work  at  bis 
trade,  painting  tbe  house  of  George  Hoff, 
near  Hall's  Station.  His  wife  testified  that 
on  July  14th,  or  tbereabouts,  he  came  borne 
sick,  being  unable  to  prosecute  bis  work  fur- 
ther; complaining  of  severe  abdominal  pains 
and  pains  In  bis  head.  These  continued  with 
such  severity  tbat  defendant's  vrife  and  her 
family  all  became  alarmed  because  of  his 
complaints,  condition,  and  pecnllar  acts.  A 
physician  (Dr.  Jones)  was  called  on  Tnesday 
of  tbe  week  prior  to  this  alleged  murder, 
and,  after  examining  defendant,  pronounced 
him  to  be  suffering  from  lead  colic  and  lead 
[wisonlng.  Defendant's  condition  remained 
tbe  same,  practically  without  change,  the  en- 
tire week.  During  this  week,  as  be  bad  for 
some  time  prior  to  Uiis  and  contlnnously,  de- 
fendant suffered  from  acute  Insomnia;  being 
unable  to  sleep,  on  an  average,  more  than 
three  hoivs  per  night  and  on  some  nights 
not  at  all.  On  Sunday  morning,  July  20th, 
after  passing  a  restless  and  sleepless  nl^t, 
defendant  arose  about  8  o'clo<^.  and,  after 
eating  a  light  breakfast,  went  down  to  tbe 
village,  where  be  spent  the  forenoon  witb 
several  young  men,  among  whom  was  Jeffer- 
son Fenton.  No  trouble  or  Incident  of  note 
occurred  during  tbe  forraoon.  Defendant 
took  dinner  with  Hally  Conrad,  at  Mia  Stan- 
i  ton's,  Conrad's  mother.  After  dinner  Con- 
■  rad  and  defendant  drove  to  the  country  and 
returned,  and  defendant  went  to  a  ball  game 
on  tbe  outskirts  of  the  village,  where  be  act- 
ed as  Bcwe  keeper.  Alfred  Fenton.  tbe  dff 
ceased,  was  there.  There  was  evidence  tbat 
the  only  drink  defendant  waa  seen  to  take 
was  one  taken  by  blm  alter  craning  fmn  tbe 
ball  game,  at  the  rear  end  of  a  saloon  In  « 
vacant  lot,  when  some  12  or  move  all  drank 
from  a  plot  bottle.  Dr.  Jonea.  nho  was 
called  to  see  defendant  on  Tuesday  velar  to 
tbe  homicide,  on  Suidliy  found  bim  suffer- 
ing from  neuralgia  of  tiie  atmnacb,  irtilch 
was  the  oaly  symptom  of  lead  potBoning  he  ob- 
Btfved  In  defendant  at  that  time.  Tbe  physi- 
cian prescribed  a  small  tablet,  eonvoaed  of 
capsicum  and  myrrh,  while  at  ttae  booee,  and 
followed  tiiifl  with  a  prescription  of  pepsin 
and  blsmntii,  and  tb^  bad  tbe  desired  ef- 
fect. Next  morning  defendant  was  so  much 
better  that  no  further  call  by  tbe  physician 
was  required.  On  Saturday  def«idant  was 
at  the  pfayslcian's  bonee,  and  made  a  con- 
tract to  paint  it  for  Um.  Defendant  was 
perfectly  ratkmal  that  day.  The  defendant 
testifled  be  had  bad  lead  poisoning  twice  be- 
fore in  bb  life— once  at  San  Franeiaco  and 
once  at  St  Joeepb-and  recoraed  encii  time. 

Dr.  Jno.  H.  Dunsmore^  of  8t  Joaeidi.  an 
apert,  and  a  graduate  of  Trinity  College. 
Canada,  who  bad  made  nervous  diaeaaes  a 
specialty  for  fonr  yeara,  teattOed  tbat  mt  tbe 
8th  of  November,  1802,  be  eviiminwl  tbe  de- 
fendant in  tbe  Jail  at  St.  Joaeph,  at  the  re- 
quest of  bis  attom^s.  to  ascertatn  his  mM- 
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tal  cooditloii.  Had  liad  no  prerloua  acquaint- 
ance with  defendant.  He  found  lilm  to  be 
a  pliTBically  sound  man;  no  tieart  lealona; 
no  oiguile  trooble  of  ttie  Innge  or  any  other 
important  function  of  tbe  body.  Hii  >Un 
was  the  only  thing  that  indicated  lU  health. 
It  waa  yellow,  but  be  had  hera  In  Jail  thoe 
for  more  than  three  montba,  removed  from 
the  sunlight,  and  with  litUe  exerciae.  He 
examined  his  month  for  a  blue-black  ma^ 
which  be  had  expected  to  find,  bat  was  un- 
able to  dlBcover  It.  Aa  to  his  mantel  con> 
dltton.  the  defendant  struck  the  doctor  aa 
being  an  Intelligent,  aliarp,  Shrewd  man. 
He  answered  correctly,  his  memory  was 
good,  and  he  obaerred  nothing  In  defendant 
to  indicate  anything  wrong  alnnit  him  men- 
tally. He  thm  went  to  BnahTiUe  at  a  latw 
date  with  one  of  defendant's  attomeya,  and 
saw  Dr.  Jones,  and  inquired  aa  to  defend- 
ant's personal  history.  Atba  that  Inreatlga- 
tion  into  his  personal  history,  he  made  a  fur- 
ther iuTestlgatlon  into  his  {Ayslcal  condition, 
and  discovered,  to  use  his  language,  "a  Sllgbt 
condition  noticeable  of  artolo  sclerosis,  or  in 
other  words,  it  means  a  hardening  of  the  ar- 
teries, which  I  arrived  at  simply  by  com- 
ifresBlon  of  some  of  tbe  most  superficial  ar- 
teries which  one  could  feel  with  tbe  Ungra', 
and  the  arfeerin  were  inclined  to  roll  beneath 
tbe  linger,  wtal<A  Indicated  a  hardening  of 
the  arteries  or  artevlo  aderoela."  From  bis 
examination,  he  could  not  fwm  an  ojdnton 
aa  to  ttie  nature  of  the  disease,  if  any.  de- 
fendant might  have  suffered  from;  could  not 
form  a  diagnostic  opinion  from  his  personal 
examination.  The  doctor  then  gave  a  dis* 
quisitloa  fm  lead  poisoning,  sometimes  vnt 
garly  called  "painter^  colic"— bow  it  brought 
OD  indigestion,  Inscnnnla,  and  arterlo  sdero- 
sla,  and  haUudnattons;  describing  bow  the 
system  of  one  working  with  white  lead  or 
a  painter  would  gradually  absorb  the  lead, 
and  would  result  In  loss  of  appetite,  followed 
by  headache.  Then  follows  dyspepsia,  stom- 
ach troubles,  and  costlvenesa  nien  the 
bine  lines  on  the  gums  anwar,  due  to  the 
absorption  of  the  lead  into  the  system. 
Sometimes  painter's  palsy  or  drop  wrist  en- 
sues, and  he  Anally  deduced  a  lead  insanity, 
whi^  is  not  a  constant  mania,  but  Is  fitful. 
It  oomea  and  goes.  When  be  is  removed 
from  the  lead,  he  comes  back  to  hims^.  A 
hypothetical  question  covering  all  tbe  facts 
detailed  in  evidence,  beginning  with  defend- 
ant's return  bom  HufTs  to  the  home  of  bis 
fiather-inrlaw,  down  to  and  Including  tbe  kill* 
ing.  was  submitted  to  Dr.  Dunamore,  and  he 
was  asked  aa  to  bis  ddnifm  of  the  sanity  or 
Insanity  of  tbe  prisoner  at  tbe  time  of  the 
bomMde.  His  answer  was  that,  assuming 
the  defendant  did  not  tal»  proportionally 
more  liquor  ttian  bis  companions  did  out  of 
the  bottle  from  which  they  drank— assuming 
that  he  was  not  under  tbe  Influence  of  IIq- 
twr-^  would  answer  this  way:  "That 
from  the  symptoms  that  you  have  given  In 
yonr  question,  I  would  say  he  was  tempo- 


narlly  insane,  hut  Oat  it  Is  not  necessary 
that  he  would  be  continuously  Inaane  fixun 
13ie  attack  of  lead  colic,  but  It  would  be  my 
In^resslon  that  at  the  time  be  was  mraitally 
aboratod,  provided,  always,  he  had  not  suf- 
ficient liquw  In  blm  to  make  Um  intoxica^ 
ed.  Tbe  exciting  cause  would  simply  he  tbe 
omdition  at  the  brain  as  the  result  of  the 
detrimmtal  Influences  to  the  nerve  centers 
at  the  culmination  of  fids  lead  polaoning  or 
colic,  and  the  cerebral  symptoms  coming 
after.  The  disease  lying  dormant  there  had 
culminated,  and  that  was  the  cause."  As  to 
the  Uows  given  him  by  Hoberly,  he  did  not 
Hilnk  they  were  suffldent'to  add  any  othw 
exciting  cause,  but  they  might  accentuate  It 
to  a  degree— to  a  deUrlous  state.  On  crosa- 
examination  this  witness  testified  that  he 
had  practiced  medicine  five  years.  Was  In 
charge  of  a  private  hospital  for  nervous  trou- 
bles. That  he  had  only  one  case  of  lead 
pol8<Hilng  in  tbto  hospitat  That  he  noticed 
no  dyspeptic  condition.  Did  not  examine 
defOndant's  urine,  and  did  not  find  any  al- 
bumen In  it.  Gould  not  tell  whether  he  was 
constipated.  Did  find  slight  sclerosis  of  the 
arteries,  which  is  common  among  men  ad- 
dicted to  intoxicante  and  old  men.  Saw  no 
tigDB  tk  hallnctaiatlons  or  of  epilepsy.  No 
organic  trouble  with  his  heart,  but  a  slight 
hypertrophy.  Nottilng  the  matter  with  his 
liver  or  Udn^s.  Would  not  say  there  was  a 
distinct  blue  Une  on  the  gums.  Nothing  the 
matter  with  the  organi  of  resplratlcm  or  vi- 
sion. His  examination,  in  a  word,  led  him 
to  tbe  cwiduslon  that  the  defendaut  was 
mentelly  sound  and  right 

The  defendant  testified  In  Ms  own  behalf 
that  he  learned  the  oocupstlon  of  painting 
when  about  16  years  old,  in  Iowa  and  St 
Louis.  He  then  served  as  a  waiter  in  a  hotel 
one  winter  in  Kansas  Olty.  He  then  worked 
at  his  trade  for  a  year  or  so  In  Kansas  and 
Colondo.  and  thai  went  to  the  Indian  Terri- 
twy.  and  waB  a  cowboy,  and  th«i  went  back 
to  pap«r  hanging  and  painting  tm  about  18 
months.  He  gave  that  uj^  and  worked  In  a 
coal  mine  and  hauled  loga.  Aft«r  that  lu  tbe 
^>rlng  of  1803,  he  came  to  8t  Jos^h.  Mo., 
and  again  served  as  a  waiter  awhile,  and  then 
went  to  painting  agnln  for  a  paint  contractor, 
and  followed  that  tat  18  montba.  He  then 
left  Bt  Joseph,  and  went  South  as  an  adver 
tiaer  of  Pond's  Bxtract  and  Horseshoe  To- 
bacco Company.  The  advertising  business 
took  him  south  into  Texas,  New  Mexico,  and 
on  to  California.  In  San  Francisco,  In  1SI14, 
he  had  paintffl's  colic,  and  quit  work  there 
and  returned  to  St  Joseph.  Waa  sick  about 
2%  months  In  San  Francisco.  Had  cranqis  In 
bis  stomach,  lost  his  appetite,  and  became 
very  poor  lu  flesh,  but  he  got  wdL  After  re- 
turning to  St  Joe  he  took  to  painting  again, 
and  then  went  South,  remaining  only  a  short 
time  In  one  place  at  work.  He  tbea  returned 
to  Atchison,  Kan.,  In  1898,  and  got  work  un- 
der a  contractor,  and  painted  the  Bethel 
Schoolbouse  In  Buchanan  county,  and  after 


Digitized  by  Google 


8&2 


77  SOUTHWBffTBBN  BBPOBTBB. 


that  got  a  Job  at  Hall's  Station  to  patut  a 
boBse,  and  tbat  occupied  all  the  summa  and 
fall.  He  purchased  a  hunting  outfit,  and 
spent  that  winter  on  the  bar.  shooting  ducki 
and  geese.  In  the  spring  worked  at  carpen- 
ter's trade  and  painting  until  July,  1899.  He 
then  went  to  Rushville  to  live,  and  from  that 
on,  tilt  this  difficulty,  followed  house  palntlag, 
for  a  living.  While  In  St.  Joseph  had  colic 
and  cramps  again,  and  had  to  quit  work  for 
four  or  five  days.  Took  whisky  and  Jamaica 
ginger,  and  lived  on  milk.  Got  well,  and  had 
no  more  trouble  till  he  was  taken  sick  In  San 
Francisco.  After  he  went  to  Kushvllle  to  Itre, 
he  boarded  with  John  Fenton,  a  In-other  of 
deceased,  and  later  on  with  Mrs.  Stanton. 
Remained  with  her  ontll  he  was  married,  In 
1001.  Uved  with  his  wife's  parents  awhile, 
and  then  kept  house  about  two  months,  and 
broke  up,  and  took  his  wife  to  her  father's 
house,  and  went  to  Arkansas,  and  was  gone 
four  or  five  months.  With  him  on  that  trip 
were  several  young  men— Fred  Fenton.  Ollle 
Jones.  Jake  Merritt.  Hally  Cfaltwood,  Tom 
Harding,  Fred  Franklin,  and  Burt  Hudson. 
All  the  others  returned  home,  and  left  defend- 
ant and  Franklin  in  the  camp.  Defendant  ex- 
plained his  conversation  with  Franklin  on 
that  trip.  He  admitted  making  a  threat  to 
kill  Alf  Fenton.  but  says  It  was  conditional 
that,  If  Fenton  attempted  to  shoot  blm,  be 
would  kill  liim.  He  testified  in  regard  to  bis 
condition  during  the  week  preceding  the  homi- 
cide that  be  suffered  extreme  pain  from  the 
coUc,  became  frightened.  lost  consciousness, 
and  told  tfaem  fo  send  for  whisky  and  Jamaica 
ginger.  Gould  not  get  the  glng^.  Sent  for 
Dr.  Jones,  and  remembers  hia  coming,  bnt  did 
not  know  when  he  left  The  doctor  prescrib- 
ed. Was  In  bed  most  of  the  week.  Felt  bet- 
ter on  Saturday,  and  went  to  see  tbe  doctor 
about  painting  his  bouse  for  blm.  Has  no 
recollection  of  going  home  Saturday  night. 
Tbe  first  he  recalls  is  that  Sunday  morning  he 
found  himself  at  Mrs.  Stanton's.  Sat  and 
read  while  she  went  to  church.  Went  up  In- 
to the  village,  loafed  around,  and  finally  went 
to  dinner  with  Hally  Conrad.  After  dinner  be 
and  Conrad  drove  out  to  look  at  a  piece  of 
com.  Came  back  and  went  to  ball  game,  and 
kept  the  score.  Head  pained  him  so  hd 
thought  be  would  have  to  get  some  one  to 
take  hla  place.  After  returning  to  town,  a 
crowd  of  young  men  got  a  pint  of  whisky,  and 
be  took  a  drink  out  of  it  behind  the  saloon. 
Rome  one  then  produced  a  half  pint,  and  he 
took  another  drink.  That  morning  he  took  a 
drink  with  deceased  out  of  a  bottle  the  latter 
offered  him.  That  Sunday  afternoon  be  got 
a  pistol  from  Chltwood.  He  bad  tbe  privilege 
of  trying  it,  and  he  got  It  so  as  to  try  it  next 
day  as  he  went  to  work.  That  evening  he 
was  showing  Jeff  Fenton  the  pistol,  telling 
him  how  it  should  balance  on  your  finger,  etc., 
when  Hoberly  came  up  and  told  Urn  he  was 
under  arrest.  He  didn't  know  Mob^'ly  was 
an  officer,  and  resisted  arrest,  and  Moberly 
struck  him  over  tbe  heed.   After  that  he  re- 


membered nothing  of  tbe  occurrences  detailed 
by  the  otha  witnesses,  leading  up  to  and  In- 
cluding the  shooting  of  Alfred  Fenton  by  de- 
fendant, until,  be  says,  when  he  recovered 
cousdonsness,  he  was  lying  In  an  alley  by 
Luther  Moberly.  That  he  found  his  head  was 
bloody,  and  inquired  of  Moberly  how  It  liap- 
pened,  and  Moberly  told  him  be  bit  him  over 
tbe  head  to  keep  him  fiom  shooting  Jeff  Fen- 
ton. and  told  him  he  had  shot  Alf  Fenton  with 
his  shotgun,  and  defendant  denied  It  Then 
Gllllnan  came,  and  was  talking  to  Mob&ly 
about  a  team,  and  be  learned  that  be  waa  go- 
ing to  take  defendant  away.  At  hla  request, 
Moberly  took  him  by  hla  home,  and  mi  the 
way  he  Inquired  of  Moberly  about  his  shoot- 
tog  Alf  Fenton,  and  Motwrly  told  him  he  did, 
but  be  had  to  do  it;  that  Alf  drew  a  pistol  on 
him,  and  defendant  bad  to  shoot  him.  Mober- 
ly advised  him  tliat  his  only  defense  shoold  be 
self-defoise.  The  court  instructed  on  mur- 
der in  the  first  and  second  degrees,  the  law  as 
to  Insanity  as  a  defense,  and  drunkcamesa,  tbe 
competency  of  defendant  and  his  wife  as  wit- 
nesses, the  credibility  of  wltoesses,  and  tbe 
form  of  the  v^dlct.  Otba  facto  may  be 
noted.  If  deemed  neoenary,  In  the  oonrae  of 
the  opinion. 

1.  Tbe  flrat  contention  of  defendant,  tbat  it 
was  a  physical  Impossibility  for  defendant  to 
have  shot  and  killed  deceased  in  the  manner 
detailed  by  the  stole's  wltoesses.  Is  wlthont 
merit,  independent  of  his  plea  of  Insanity. 
The  evidence  disclosed  that  the  defendant  waa 
armed  with  a  double-barreled  shotgun;  that 
deceased  was  to  a  buggy  with  Cyrus  Flaber 
and  Charles  Sampson;  tbat  defendant  baited 
the  horse  and  Inquired  If  tbat  was  Alf,  where- 
upon deceased  flrat  answered  "Xo,"  and  at- 
tempted to  drive  on.  bnt  defendant  again  halt- 
ed him,  and  fbls  time  deceased  then  admitted 
it  was  be.  The  testimony  then  shows  that 
both  Fisher  and  Sampson  fled  from  tbe  bujrsy 
before  defendant  began  to  fire  at  deceased. 
Tbe  evidence  tends  strongly  to  show  a  strug- 
gle on  the  part  of  deceased  to  prevent  defend- 
ant shooting  him.  Tbe  defendant  alone  was 
armed  with  a  double-barreled  gun.  He  was 
seen  to  discbarge  both  barrels,  and  Alfred  Fen- 
ton received  two  wounds  at  the  time.  Out 
of  one  the  surgeon  extracted  11  shot,  and  out 
of  the  other  10.  Without  a  recapitulation  of 
all  the  testimony  on  this  point,  it  is  suffictent 
to  say  that  It  leaves  not  a  reasonable  doubt 
that  defendant  shot  and  killed  Alfred  Fenton 
as  charged  In  tbe  indictm^t 

2.  The  defendant  was  a  witness  In  his  own 
behalf,  and  testified  at  considerable  length 
as  to  his  sickness  from  lead  poisoning  In  St 
Joseph  and  San  Francisco,  and  during  the 
week  prior  to  the  bomtelde  at  Rnshville. 
He  detailed  his  symptoms,  such  aa  excessive 
pains  to  hla  stomach.  Insomnia,  want  of  ap- 
petite, nervousness,  and  loss  of  m«nory,  etc. 
Dr.  Dunsmore  testified  as  a  vritness  for  de- 
fendant A  hypothetical  question  based  to 
part  upon  the  testimony  of  tbe  defendant 
waa  propounded  to  him.  Tbe  counsel  for 
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tbe  state  objected  to  the  question  becunse 
many  of  the  facts  asannied  were  not  In  otI- 
dence.  The  conrt  did  not  sustain  this  objec- 
tion, as  made,  bnt  held  that  It  was  Improper 
to  the  extent  that  It  was  based  upon  evi- 
dence given  by  the  defendant  himself,  and 
this  Is  ni^ed  as  error  by  the  defendant  It 
Is  obvious  that  the  hypothetical  question 
proponnded  Included  much  that  had  not  the 
slightest  tendency  to  throw  any  light  one 
way  or  tbe  other  upon  the  sanity  or  Insanity 
of  defendant.  An  expert,  moreover,  cannot 
be  asked  bis  opinion  on  a  hypothesis  having 
no  foundation  in  the  evidence.  On  the  other 
band,  as  tbe  Jury  must  determine  the  troth 
of  any  testimony  offered  before  them,  it  la 
competent  to  assume  as  a  fact  matters  testi- 
fied to.  even  If  controverted  by  other  witness- 
es. Buss  V.  Ry.  Co.,  112  Mo.  46,  20  S.  W. 
472;  Smith  v.  By.  Co.,  lid  Mo.  246,  23  S. 
W.  784.  The  ruling  of  the  criminal  court 
that  the  facts  which  the  evidence  of  the 
defendant  tended  to  prove  could  not  be  Incor- 
porated in  the  hypothetical  question  pro- 
pounded to  the  expert  cannot  be  sustained. 
Doubtless  this  ruling  made  during  the  trial 
was  predicated  upon  the  declaon  of  this 
court  in  State  v.  Soper,  148  Mo.,  loc.  cit.  234, 
49  S.  W.  1007,  wherein  It  was  held  that  phy- 
sicians could  not  give  opinions  touching  a 
defendant's  sanity  based  on  statements  made 
by  him  concerning  his  previous  personal  his- 
tory, because  such  statements  were  hearsay; 
but  in  that  case,  as  the  opinion  shows,  these 
statements  were  not  under  oath— a  proposi- 
tion entirely  sound— but  in  this  case  the  de- 
fendants statements  were  under  oath,  and 
evidence  In  the  case.  Clearly,  we  think, 
they  were  not  to  be  excluded  merely  because 
they  were  testified  to  by  defendant  But 
conceding  that  the  facts  to  which  defendant 
testified  should  not  have  been  rejected  solely 
because  given  In  evidence  by  him,  the  fur- 
ther question  arises  whether  their  omission 
was  prejudicial.  In  other  words,  were  they, 
by  tliemseives,  or  in  conjunction  with  other 
facts  testified  to  by  other  witnesses,  the 
basis  for  an  opinion  by  an  expert  as  to  his 
sanity  or  Insanity?  The  defendant,  In  sub- 
stance, testified  that  In  1893,  while  following 
his  profession  as  a  painter  in  the  city  of 
8t  Joseph,  he  was  seized  with  abdominal 
cramps  and  pains;  ttiat  prior  thereto  he  had 
severe  headaches,  and  suCTered  more  or  less 
from  insomnia;  that  following  the  cramps 
he  fell  into  convulsiong,  during  which  time 
his  shoulders  and  head  were  drawn  back- 
ward; that  this  attack  was  followed  by  sick- 
ness for  five  days,  during  which  he  lived 
chiefly  on  milk;  that  he  completely  recovered 
from  that  illness.  He  then  went  into  the 
advertising  business,  and  In  1894  landed  in 
San  Francisco.  There  he  was  taken  with 
cramps,  which  drew  him  backwards.  Called 
in  a  pbystdan,  who  diagnosed  his  case  as 
painter's  colic.  Suffered  severe  pains  in  his 
bead,  and  would  become  unconscious.  Got 
very  poor,  because  he  couldn't  eat  He  got 


well  of  that  sickness,  and  came  back  to  St 
Joseph,  and  then  went  South  again,  and 
traveled  around  until  1898,  when  he  returned 
In  the  spring  to  Atchison,  Kan.  After  that 
he  lived  on  the  river  bar,  and  fished  and 
bunted  for  a  living,  until  be  took  up  his 
abode  In  Rushvllle,  where  he  continued  to 
live  until  the  homicide,  save  when  on  fishing 
trips  to  Arkansas.  It  la  apparent  from  the 
very  circumstantial  account  given  by  defend- 
ant of  his  travels,  occupation,  and  places  he 
visited  that  there  was  no  loss  of  memory 
occasioned  by  either  of  his  sick  spells.  The 
defendant  had  recovered  entirely  from  these 
sick  spells,  and  had  no  recurrence  thereof 
for  nearly  eight  years,  and  during  that  time 
had  not  followed  his  trade  regularly.  In  two 
respects  the  evidence  so  far  falls  to  estab- 
lish that  chronic  lead  poisoning  which  tbe 
experts  testify  may  result  In  Insanity:  First 
there  Is  wanting  that  constant  use  or  con- 
tact with  the  lead  which  will  result  in  lead 
poisoning;  and.  second,  it  is  evident  from 
the  quick  recovery  in  each  spell  that  the 
disease  in  defendant,  if  at  all,  had  not  reach- 
ed that  stage  In  which  it  had  affected  the 
brain,  because  the  expert  testified  that  when 
It  resulted  In  mental  affection  It  involved  the 
tissues  of  the  brain,  and  that  they  degenerat- 
ed, and  this  was  a  permanent  condition,  and 
yet  this  same  expert  found  this  defendant 
by  actual  examination,  to  tw  a  bright 
shrewd,  intelligent  man,  physically  and  men- 
tally sound,  and  none  of  the  indicia  which 
be  would  expect  in  lead  poisoning  present  in 
his  case;  and  yet  It  was  on  bis  evidence 
alone  that  the  defense  of  Insanity  rested. 
So  far  as  the  court  excluded  this  evidence 
as  to  the  two  attacks  of  sickness  In  St  Jo- 
seph and  San  Frandsco,  from  which  defend- 
ant had  entirely  recovered  as  early  as  1894, 
it  can  be  safely  asserted  that  they  could  not 
have  formed  a  basis  for  the  expert's  opinion, 
according  to  his  own  theory.  The  defend- 
ant's counsel  then  changed  Ids  question,  and 
omitted  all  reference  to  the  sickness  of  de- 
fendant at  St  Joseph  In  1893,  and  at  San 
Francisco  In  1894,  and  began  with  his  per- 
sonal history  some  three  years  prior  to  the 
homicide;  and,  while  tbe  court  had  ruled 
be  could  not  base  his  question  on  defend- 
anfs  evidence,  it  is  plain  that  he  substan 
tlally  stated  every  fact  to  which  defendant 
bad  testified  that  bore  even  tbe  slightest  re- 
lation to  blB  sanity  or  insanity.  Not  only  Is 
this  our  conclusion  from  a  careful  reading 
of  tbe  hypothetical  question  In  connection 
with  defendant's  own  testimony,  but  such 
was  the  view  of  the  learned  Judge  of  the 
criminal  court  because,  after  a  recapltula* 
tlon  of  the  facte  assumed  to  be  In  evidence, 
down  to  and  Including  the  arrest  of  defend- 
ant by  Moberly,  the  deputy  sheriff,  and  while 
be  was  in  charge  of  Merrltt  and  Conrad,  the 
record  recites  that  at  this  point  the  Judge 
said:  "Now,  all  this  is  based  upon  what 
tbe  defendant  said  himself.  Proceed,  though, 
with  your  queBtlon."  But  one  constmction 
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cftn  be  placed,  then,  upon  tiie  courfa  action; 
and  tbat  la  Oat  wblle  be  was  of  opinion, 
as  be  had  flnt  ruled,  that  it  was  not  com- 
petent to  Include  In  the  tajrpotbetlcal  question 
facts  testified  to  only  by  defendant,  be  bad 
so  far  modified  bis  views  as  to  permit  tbe 
question,  tfaougta  based  on  defendant's  evi- 
dence. So  much  of  tlie  question  as  contains 
facts  detailed  after  defendant's  arrest  by 
Moberly,  and  after  Moberly  stmck  blm, 
could  not  bare  been  based  on  def«idanf  s 
evidence,  because  be  testified  positively  ttiat 
after  tiie  Uck  by  Moberly  everytbing  was  a 
blank,  until  be  recovered  consciousness  after 
tbe  bomicide,  and  found  himself  lying  In  an 
alley,  Just  before  they  took  him  to  Jail.  Bo 
that  while  tbe  court  In  fact  announced  an  In- 
correct rule,  and  at  flntt  excluded  tbe  sworn 
statements  of  defendant  In  the  framing  of 
the  hypothetical  questl<m  propounded  by  de- 
fendant it  in  effect  reversed  itself,  and  per- 
mitted 80  much  of  defendants  statement  as 
really  bad  any  bearing  on  the  case  to  be  In- 
corporated in  the  ammded  question.  Our 
eoncluBlon  Is  that  by  thus  permitting  defend- 
ant's statement  to  be  made  the  basis  of  tbe 
qneation,  tiie  criminal  court  corrected  its  own 
error,  and  defendant  has  no  Just  cause  of 
complaint  on  that  ground;  and,  moreover. 
It  is  apparent  that  no  harm  resulted  to  de- 
fendant anyway,  because  tbe  expert  testified 
be  was  Insane,  if  not  intoxicated,  and  he 
could  have  done  no  more  If  the  first  question 
had  been  allowed. 

S.  One  other  objection  urged  Is  that  tbe 
court  excluded  ftom  tbe  hypothesis  <tf  defend- 
ant that  thwe  was  no  motive  for  defendant's 
shooting  deceased.  When  counsel  for  the 
state  urged  this  objectlmi  fh6  court  remarked 
that  tlKre  was  no  evidence  except  defendant's 
that  Uiere  was  no  motive,  but  "tboe  was  evl- 
doice  sbowlng  thoe  was  no  111  feeling."  Mr. 
Martin,  counsel  for  defendant  said:  "Why, 
the  testimony  shows  that  theee  men  were  the 
best  of  frlHids.  The  Court:  Why,  of  course, 
you  have  proven  that  fact;  but  bs  to  whether 
there  was  a  motive.  I  don't  think  the  testi- 
mony shows  that  I  don't  think  that  assmnp- 
tlon  onght  to  be  made  to  the  physician.  Mr. 
Martin:  Now,  I  understand  tliat  the  doctor 
can  assume  that  these  men  were  close  per- 
sonal friends?  The  Court:  Yes;  I  have  stat- 
ed that"  After  all,  it  Is  but  another  way  of 
assuming  tiiere  was  no  motive.  If  the  expert 
was  Id  fact  one  competent  to  pass  upon  a 
psychological  question,  he  certainly  would  as- 
sume that  a  man's  close  personal  friend  would 
have  no  motive  to  kill  blm.  In  tiie  absence  tA 
a  motive  ossnmed  to  the  question.  No  possi- 
ble injury  could  have  resulted  to  defendant 
from  substituting  the  words  "tbat  the  men 
were  ckise  posonal  friends"  for  the  words 
"that  there  was  no  motive  for  tlie  killing." 
This  exception  must  be  overruled.  To  ttte 
hypothetical  question  thus  propounded.  Dr. 
Dnnsmore  made  this  answer:  "Provided  that 
this  prisoner  did  not  take  pr<^ortionately  man 
liquor  Oian  the  ottun  did  [there  being  evlr 


dence  that  he  took  at  least  three  drinks  from 
bottles  that  day.  and  no  evidence  how  much 
he  took  at  a  drink];  that  he  didnt  take  a 
Hon's  share  of  the  liquor,  probably  consum- 
ing a  half  pint  oa  the  two  occasions— aasnm- 
Ing  that  be  was  not  under  tbe  Influoice  of 
liquor,  I  would  answer  the  question  this 
way:  Tliat,  trom  the  symptoms  that  you  have 
given  In  your  question,  I  would  say  tbat  I 
believe  the  man  wss  temporarily  insane,  but 
tbat  it  is  not  necessary  tbat  be  would  be  ocm- 
ttouously  insane  from  tbat  attack  of  lead  colla 
bnt  it  would  be  my  Imprearton  fliat  be  was 
mentally  aberrated."  In  other  words,  sane  np 
to  the  very  moment  of  firing  tbe  deadly  shots, 
insane  when  he  fired  tliem,  and  sane  hnme- 
dlately  afterwards.  This  court  bas  on  two 
occasions  repudiated  sniA  a  doctrine.  It  la 
the  doctrine  of  "uncontrollable  impulse," 
wU(Ai  Uils  court'  has  expressly  disapproved. 
State  V.  Fagels,  92  Mo.,  loc.  dt  S17,  4  a  W. 
981;  State  v.  8«per>  148  Mo.;  loc.  dt  237, 
49  8.  W.  1007:  State  v.  Levelle^  S4  S.  a  131. 
IS  b.  B.  S10.  27  Am.  St  Rep.  799.  And  this 
is  the  oily  ktod  of  insanity  wlilch  could  find 
support  to  this  evidence.  This  defendant  was 
sane  enough  to  make  contracts  for  painting 
liouses  on  boto  Saturday  and  Sunday,  and  ex- 
cite no  BOBtfi^sm  that  be  wbm  '^aberrated." 
He  was  sane  enough  to  keep  tbe  score  of  a 
baseball  game  up  to  S  tfdock  that  afternoon; 
of  sound  enough  mind  at  8  o'clock  that  night 
to  potot  out  tbe  defecte  In  a  Tesvaiver  be  bad 
been  trying  to  purdiase;  was  sane  enough  to 
question  Qie  authority  of  Moberly  as  an  offi- 
cer to  arrest  blm,  and  to  threaten  to  kill 
Moberly  fOr  striking  blm,  and,  when  released, 
to  go  to  Mrs.  Stanton's  uid  get  Us  double- 
barreled  gun,  load  it  and  start  out  to  find 
Moberly,  and  sane  enough  to  dlseriminnte  In 
favor  of  those  he  met  whoi  lie  was  bunting 
tar  Moberly;  was  sufilclentiy  sane  a  nunnenc 
after  the  kUlIng  to  beg  tbe  friends  of  Alfk«d 
Fenton  not  to  kill  him,  and  to  ascrflw  bis 
act  to  tbe  fsult  of  Moberiy.  In  view  of  ttie 
poritlve  testimony  of  Xyr.  Jones  and  Dr.  Dnns- 
mi«e  as  to  the  actual  mental  condition  of 
defendant  when  tli^  vUdted  blm  and  exam- 
ined blm,  and  to  view  of  tbe  absence  of  all 
tbe  symptoms  whitih  I^.  Dunsmore  testified 
should  be  present  to  oiable  a  pbyaldan  to 
diagnose  an  ailment  as  chronic  lead  poisoning 
when  he  examined  defendant  to  tbe  Jail  after 
the  homicide,  vra  are  Impressed  with  Wliar- 
ton's  observation  to  his  work  «■  Qrlmlnal  Bvl- 
dence  (section  420)  to  Uie  ^Eect  tbat  "wboi, 
expert  testimony  was  first  totroduced.  It  was 
regarded  with  great  respeet  An  aperi,  when 
called  as  a  witness,  was  viewed  as  a  repre- 
sentative of  tbe  science  of  wbldi  be  was  a 
IwofesBor,  glvtog  Imimrtlally  bis  condnsions. 
Two  conditlonB  have  combtoed  to  produce  a 
material  change  to  fbls  relation:  In  the  first 
place.  It  bss  been  discovered  that  no  expert 
no  matter  bow  learned  or  bow  incorrupt 
speaks  for  his  sdence  as  a  whole.  Few  q>e> 
daltles  are  so  small  as  not  to  be  torn  by 
tactions,  and  often  ttie  smaller  ttie  spedalty  ttie 
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bitterer  and  more  Inflaming  and  distorting  are 
tbe  anlmoiltlM  by  wblch  tlieae  facUons  an 
poaseased.  FecnUarly  la  this  the  caae  In  m&^ 
ten  paycbologlcal,  In  which  then  la  no  hy- 
pothecs 80  mouatrona  that  an  expert  cannot  be 
fonnd  to  Bwear  to  It  on  tbe  stand,  and  to  de- 
fend It  with  rehemence  when  tjSt  tbe  stand. 
'Nihil  tern  abanrde  did  potest,  qnod  non  dl- 
catur  ab  allquo  phllosophonnn.*  Oloero,  De 
DiT.  11.68."  The  doctor  very  properly  quali- 
fied Us  opinion  by  aasmnlng  that  defendant 
wss  not  intoxicated.  Conceding  that,  if  in- 
tozleated,  defendant* a  conduct  could  readily  be 
accounted  tar  wttbont  attributing  It  to  aberra- 
tion or  inaanily.  There  was  ample  evldmce 
to  Justify  the  jury  In  believing  defendant  was 
more  or  less  intoxicated.  Morgan  says  that  lie 
staggered  when  he  wafted,  and  Mr.  Chapman 
Bays  he  was  decidedly  Intoxicated.  In  addi- 
tion to  this,  he  was  seen  to,  and  himself  tee- 
ttfled  that  he  did,  drink  three  tlmea  out  of 
bottles  that  day.  The  Jury  doubtleaa  todk  this 
view  of  the  case. 

4.  As  to  the  fallun  to  inove  a  motlTe,  U  has 
been  so  often  ruled  that  it  was  not  necessary 
to  do  so  that  It  Is  BuflSdent  on  Uils  point  to 
cite  some  of  the  cases:  State  t.  McLaughlin, 
149  Mo^  88,  fiO  S.  W.  31S;  Stete  T.  David,  181 
Mo.  SSI,  88  B.  W.  28;  State  v.  Foley,  144  Mo. 
620k  621,  46  S.  W.  788.  But  In  this  ease  there 
was  evidence  of  an  old  quarrel,  and  tlueate  by 
defendant  to  kill  deceased  and  his  brother  If 
they  ever  crossed  his  patb. 

5.  Again,  It  Is  InslBted  that  the  court  wred 
In  striking  out  of  Dr.  Jones*  evidence  that 
defendant  toii  him  some  days  priw  to  tbe 
homicide  that  be  (defendant)  believed  he  was 
going  crasy.  This  wbb  a  self-serving  state- 
ment of  defendant,  no  part  of  the  res  gestse, 
and  a  men  conchudon  of  d^oidant  It  was 
properly  excluded. 

9.  During  the  argument,  Mr.  Motter,  one  of 
the  counsel  for  the  state,  said,  "There  was 
some  mysterious  feeling  of  Jealousy  between 
the  defendant  and  Alfred  Fentcm,  the  deceas- 
ed, which,  waHa  ib»  law,  the  state  was  not 
pwmltted  to  show,"  Exception  was  taken  to 
this.  TO  appredato  tills  asMgumoit.  it  should 
be  recalled  that  tlie  stete  liad  iHored  by  va- 
rious witnesses  that  a  feeling  of  onnity  bad 
existed'  for  more  than  a  year  prior  to  the 
bomidde;  and,  when  the  witness  Wm.  Btlgers 
was  on  tbe  stand,  be  testified  that,  wlwi  he 
and  defendant  were  painting  a  church  In  Ruab- 
Tllle,  d^endant  had  said  that  be  nem  wanted 
Alf  and  3elt  Fmton  to  cross  Us  path.  Press- 
ed by  counsd  tor  defendant,  he  steted  that 
defendant  and  the  Fentcms  bad  had  some 
trouble.  It  was  orer  the  witness'  trouble, 
and  defmdant  had  sided  with  witness;  and 
the  witness  was  about  to  state  the  nature  of 
the  trouble,  when  the  court  stopped  him,  and 
ruled  he  would  not  permit  that  trouble  to  be 
sbown  fnrttiet.  It  is  obvious  that  It  was  to 
this  Bfr.  Motter  referred.  He  was  ecnnbatlug 
tbe  theory  of  the  defense  Qiat  no  moUre  had 
been  shown.  He  was  clearly  within  the  line 
ot  legidmate  argument  when  he  stated  that 


the  court  had  not  allowed  than  to  go  bito  tbe 
partlcniars  of  that  old  quarrel.  We  thbik  this 
remark  did  not  constitute  reversible  error. 

7.  As  to  reopening  the  case,  it  was  within 
tbe  dlscretiim  of  the  court  to  permit  counsel 
tor  the  state  to  introduce  evidence  of  which 
he  had  learned  after  the  state  rested  in  chleC. 
This  Is  well-settled  law. 

In  view  of  the  whole  record,  we  find  no 
revertible  error.  Tbe  Instructions  were  full 
and  telr.  Indeed,  tbey  have  not  been  asaalled, 
and  we  see  no  cause  for  toterfolng  with  the 
verdict  of  the  Jury.  Then  was  ample  evi- 
dence. If  credited  by  the  Jury— and  It  was- 
te sustato  tbe  verdict  of  murder  In  the  first 
degree. 

The' judgment  le  afltamed,  and  the  sentence 
which  the  taw  iMonounces  must  be  carried  Into 
execution,  and  it  is  so  adjudged. 

BTJBasSS  and  FOX,  JJ.,  concur.- 


BEYNOUJS  v.  FAUST  et  ml 

(Supreme  Court  of  Missoari.  DlvlsIoD  No.  1. 

Dec.  23.  1903.) 

FRAtmtTLBNT  G0NVBIYAN<»lS-8ireT  TO  8ST 
ASIDE. 

1.  Ar,  nnder  Rev.  St.  1889,  U  3398.  3399.  a 
conveyance  to  defraad  creditors  may  be  itet 
aside  at  the  suit  of  a  creditor^  a  c&mplaint  b7  a 
purchaser  of  land  to  set  aside  a  prior  mort- 
gaxe,  alleging  merely  that  the  mortgaee  vaa 
siren  to  defraud  creditors,  and  not  alleging 
that  he  was  a  creditor,  states  no  cause  of  ac- 
tion. 

Appeal  from  Clrcnlt  Court,  Cape  Girardeau 
County;  Henry  C.  Btley,  Judge. 

Suit  by  James  O.  Beynolds  against  Tbomas 
M.  Faust  and  others.  Judgment  for  defend- 
ants. Plaintiff  appeals.  Affirmed. 

Wilson  Onmer,  for  appellant.  FMnk  B. 
Bnrrou^,  for  revondents. 

MABSHALL,  J.  This  ta  a  bill  in  equity 
to  remove  a  cloud  upon  tbe  title  to  a  certain 
lot  of  grannd  In  tbe  dty  of  Cape  Olrardean. 
being  a  part  of  lot  1,  range  B.  having  a  front 
of  42  feet  on  Broadway  or  Harmony  street, 
by  a  depth  northwardly  of  99  feet,  and  for 
an  Injunction  to  restrain  the  defendante  from 
foreclosing  tbe  deed  of  trust  tm  the  land, 
which  Is  tlie  cloud  complained  of.  The  peti- 
tion alleges  that  the  plaintlfF  is  the  owner 
in  fee  of  the  premises;  that  he  acquired  an 
undivided  three-fourths  Interest  therein  from 
the  former  owners  of  that  interest,  Alfred 
Mlnton,  William  H.  Mlnton,  and  James  H. 
Thompson;  that  the  other  one-fourth  Interest 
was  owned  by  Benjamin  R  Hempstead,  and 
that  on  March  12,  1896,  he  conveyed  tbe 
same  to  his  wife,  Bettle  D.  Hempstead;  that 
subsequently  the  plaintlfl  Instituted  a  suit 
against  Benjamin  B.  and  Bettle  D.  Hemp- 
stead for  tbe  partition  of  tbe  land;  and  that  a 
decree  In  partition  was  entered,  ttie  land  was 
sold,  and  the  plaintiff  became  tbe  purchaser 
thereof,  and  received  a  sheriff's  deed,  on- 
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der  which  be  claims  title*  and  is  now  In  pos- 
Besalon  of  the  land.  The  petition  then  chaiv 
ges  that  on  January  13,  1S96,  Benjamin  B. 
Hempstead,  "for  the  pretended  purpose  of 
securing  to  the  defendant  Robert  U  Taylor 
the  payment  of  a  certain  promissory  note  for 
$3,000,  alleged  to  have  been  executed  by  the 
said  Benjamin  B.  and  Bettle  D.  Hempstead 
to  said  Robert  L.  Taylor,  payable  twelve 
months  after  date,  executed  and  deltrered 
to  the  defendant  Thomas  M.  Faust,  as  trus- 
tee, a  certain  deed  of  trust,  coDveylng,  among 
other  parcels  of  land,  the  undivided  Interest 
In  the  premises  heretofore  described."  It  Is 
then  alleged  that  at  the  request  of  Taylor 
the  trustee,  Faust,  advertised  the  property 
for  sale  under  the  deed  of  trust.  The  peti- 
tion then  proceeds  as  follows:  "And  plaintiff 
further  states  that  the  said  deed  of  trust  is 
fraudulent  and  void,  and  Is  a  voluntary  con- 
veyance, without  consideration,  made  and 
contilTed  by  the  said  Benjamin  R.  Hemp- 
stead and  the  said  Robert  L.  Taylor  for  the 
pnipoae  of  covering  up  the  property  of  the 
Bald  Benjamin  R.  Hempstead  from  his  cred- 
itors; and  said  alleged  promissory  note  Is 
likewise  without  consideration,  and  was  ex- 
ecuted and  delivered  by  the  said  Benjamin 
R.  Hempstead  and  Bettle  D.  Hempstead  to 
said  Robert  L.  Taylor,  and  accepted  by  blm. 
In  pursuance  of  such  fraudulent  design  and 
purpose.  And  plaintiff  states  that  he  pur- 
chased in  good  faith  and  for  full  value  at 
said  partition  sale  all  of  the  right,  title,  and 
Interest  of  the  said  Benjamin  R.  Hempstead 
and  Bettie  D.  Hempstead  in  and  to  said 
premises;  that  the  said  deed  of  trust,  wtilch 
was  recorded  In  the  land  records  of  said 
county  on  the  15th  day  of  January,  1896,  In 
Book  T  of  Trusts  and  Mortgages,  at  page 
68,  Is  a  cloud  upon  his  title;  that  the  con- 
templated sale  by  said  trustee,  Thomas  M. 
Faust,  of  the  undivided  one-fourth  Interest 
in  said  premises  so  conveyed  to  blm  by  the 
said  Benjamin  R.  Hempstead,  Is  for  the  ben- 
efit and  at  the  instance  of  the  said  Benjamin 
B.  Hempstead  and  Bettle  D.  Hempstead,  and 
will  operate  as  a  fraud  npon  the  rights  of 
plalntlfT,  and  cast  a  further  cloud  upon  the 
title."  The  prayer  of  the  petition  is  that 
the  deed  of  trust  be  canceled  as  a  cloud  ou 
the  title,  and  that  Taylor  and  Faust  be  en- 
Joined  from  attempting  to  foreclose  the  same. 
The  defendants  interp<wed  a  general  and  spe- 
cial demurrer  to  the  petition,  the  court  sus- 
tained the  demurrer,  the  plaintiff  refused 
to  plead  further.  Judgment  was  entered  for 
the  defendants,  and  the  plaintiff  appealed. 

The  contention  of  the  plaintiff  is  that  the 
deed  of  trust  from  Hempstead  to  Taylor  was 
Intended  to  defraud  Hempstead's  creditors, 
and  that  the  plaintiff  is  a  subsequent  pur- 
chaser from  Hempstead,  and,  as  such,  has  a 
right  to  have  the  fraudulent  deed  of  trust 
canceled.  The  statute  of  13  Elizabeth,  c.  6, 
I  2  (2  St.  at  Large,  p.  SSS),  declared  ail  con- 
veyances, etc.,  made  with  intent  to  delay, 
bindcK;  «r  defraud  creditors  **to  be  clearly 


and  utterly  void,  frustrate  and  of  none  ef- 
fect" but  limited  It  "only  as  against  that 
person  or  [iHtrsons,  his  or  her  heirs,  sncces- 
sors,  executors,  administrators  and  assigns, 
and  every  of  them,  whose  actions,  suits, 
debts,  a<K:ounta,  damages,  penalties,  forfei- 
tures, h^iots,  mortuaries,  and  reliefs  by  such 
guileful,  covinous  or  fraudulent  devices  and 
practices,  as  is  aforesaid,  are,  shall  or  might 
be  in  any  ways  disturbed,  hindered,  delayed 
or  defrauded."  This  statute  was  passed  in 
1570,  and  it  was  provided  that  the  act  should 
"endure  unto  the  end  of  the  first  session  of 
the  next  parliament,"  bnt  the  act  was  after- 
wards made  perpetual.  ^  Bllz.  c.  6.  After- 
wards, in  15S5,  the  act  of  27  Ellz.  c  4  (2  St 
at  Luge,  p.  636),  was  enacted,  by  which 
conveyances  intended  to  delay,  hinder,  or  de- 
fraud purchasers  were  declared  "to  be  ut- 
terly void,  frustrate  and  of  none  effect"  Our 
Btatnte  (section  8398,  Rev.  St  1809)  declares 
every  conveyance  made  to  hinder,  delay,  or 
defraud  creditors  or  purchasers,  "as  against 
said  creditors  and  purchasers,  prior  and  sub- 
sequent to  be  clearly  and  utterly  void."  And 
section  3399,  Rev.  St.  1899.  provides:  ">'o 
such  conveyance  or  charge  shall  be  deemed 
void,  in  favor  of  a  subsequent  purchaser  if 
the  deed  or  conveyance  shall  have  been  duly 
acknowledged  or  proved  and  recorded,  or  the 
purchaser  have  actual  notice  thereof  at  the 
time  of  the  payment  of  the  purchase  money, 
unless  it  shall  appear  that  the  grantee  In 
such  conveyance  or  person  to  be  benefited  by 
such  charge  was  party  or  privy  to  the  fraud 
intended."  In  WIneland  v.  Coonce,  5  Mo.  286, 
32  Am.  Dec.  820,  It  was  said  that  onr  stat- 
ute Is  made  up  of  the  English  statutes  of 
18  and  27  Elisabeth;  and  it  was  there  fur- 
ther said,  "The  act  does  not  say  what  sort 
of  a  subsequent  pnrcliaser  shall  not  be  at- 
fected  by  it— whether  a  subsequent  purchaser 
of  the  fraudulent  vendor  or  vendee— bnt 
must  apply  and  be  applied  to  the  purchasers 
of  the  vendee,  where  there  is  one,  ratber 
than  to  the  purchasers  of  the  fraudulent  ven- 
dor, after  he  has  already  parted  with  all  his 
Interest,  for  the  act  declares  that  as  to  blm 
his  title  is  forever  gone,  unless  creditors 
know  of  the  fraud  and  pursue  it  in  time." 
And  accordingly,  upon  the  faith  of  the  prior 
English  and  American  decisimis.  It  was  held, 
as  stated  In  the  headnote.  that  "a  btrna  fide 
purchaser,  for  a  valuable  consideration,  from 
a  fraudulent  grantee,  without  notice  of  tbe 
fraud,  shall  hold  the  property  i^isinst  tbe 
creditors  of  the  fraudulent  grantor.*'  In 
Howe  V.  Waysman,  12  Uo.,  loc  dt  174.  40 
Am.  Dee.  126,  this  conrt,  per  Scott  said: 
"It  was  c<Mitended  that  although  creditors 
might  avoid  such  conveyances,  yet  there  Is 
no  reason  for  conferring  tbe  same  prlvile^ 
upon  a  subsequent  purchaser.  In  4  Kenfs 
Com.  464,  it  Is  said  that  it  Is  now  tbe  settled 
American  doctrine  that  s  bona  fide  pnrdiaser 
for  a  valuable  conslderatlini  is  protected  un- 
der the  statutes  of  13  and  27  El^  as  adopted 
In  this  ooantx7i  whether  be  purcbases  tnm 
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a  fraadnlent  grantor  or  a  fxandnlent  grantee, 
and  tbat  tbere  Is  no  difference  In  tlils  re- 
spect between  a  deed  to  defraud  subsequent 
credltorssind  one  to  defraud  subsequent  pnr- 
chaBers.  The  casn  of  Anderson  t.  Roberts, 
18  Johns.  [616,  9  Am.  Dec.  286],  and  Bridge 
T.  Bggleston,  14  Mass.  246  [7  Am.  Dec.  209], 
maintain  the  same  doctrine."  In  Craig  t. 
Zimmerman,  87  Mo.,  )oc.  dt.  478,  66  Am. 
Rep.  466,  this  court,  per  Black,  J.,  said:  "A 
bona  fide  purchaser  for  a  valuable  considera- 
tion from  a  fraudulent  grantor  is  not  affected 
by  the  fraud  In  this  prior  conveyance.  Wine- 
land  T.  Coonce,  5  Mo.  296  [82  Am.  Dec.  320]; 
Howe  V.  Waysmao,  12  Mo.  169  [49  Am.  Dec. 
126];  Gordon  t.  Rltenour  [87  Mo.]  64.  Bat 
be  must  t>e  a  bona  fide  purchaser,  as  well 
as  for  valuable  consideration.  Rev.  St.  1899. 
{  2605;  Bump  on  Fraud.  Con.  (3d  Bd.)  492; 
Story's  Eq.  |  484."  In  Gordon  v.  Rltenour, 
87  Mo.,  loc.  dt  61.  this  court  per  Black. 
J.,  said:  ■*The  doctrine  Is  now  very  well 
settled  that  a  fraudulent  conveyance  will  not, 
at  the  Instance  of  creditors,  be  vacated,  to  the 
prejudice  of  a  bona  fide  purchaser  from  a 
ftaudulent  grantee.  Walte  on  Fraud.  Oon. 
f  887;  Howe  v.  Waysman,  12  Mo.  169  [49 
Am.  Dec.  126];  WIneland  v.  Coonce,  6  Mo. 
296  [82  Am.  Dec.  820]."  In  Bonney  v.  Tay- 
lor. 90  Mo.  63,  1  3.  W.  740,  the  prior  ded- 
■ions  were  reviewed,  and  the  dlstlQction  be- 
tween our  statutes  and  the  statutes  of  Eliza- 
beth were  pointed  out;  and  it  was  held,  as 
stated  in  the  headnote,  that  "a  voluntary 
deed  to  land,  made  with  Intent  to  hinder  and 
delay  creditors,  is  not  void  as  to  a  subsequent 
purchaser  where  It  had  been  filed  for  record, 
or  the  purchaser  bad  adual  notice  of  it,  un- 
less the  grantee  therein  was  party  or  privy 
to  the  fraud  intended  by  the  grantor.  Rev. 
St  1879,  S  2498."  now  section  8809,  Rev.  St 
1899.  "A  subsequent  purchaser  can  only  de- 
feat a  deed  for  fraud  by  showing  that  the 
fraudulent  design  was  entertained  toward 
blm.  It  win  avail  him  nothing  to  prove  a  de- 
sign to  defeat  existing  creditors."  In  Evans 
V.  David.  98  Mo.  405, 11  S.  W.  976,  this  court, 
per  Brace,  J.,  reaffirmed  Bonney  v.  Taylor, 
90  Mo.  63,  1  S.  W.  740,  and  again  held,  as 
stated  in  the  headnote:  "A  voluntary  deed 
to  laud,  made  with  intent  to  hinder  and  de- 
lay creditors,  Is  not  void  as  to  a  subsequent 
purchaser  where  it  had  been  filed  for  record, 
unless  the  grantee  therein  was  party  or  privy 
to  the  fraud  intended  by  the  grantor.  A  sub- 
sequent purchaser  can  only  defeat  a  deed  for 
fraud  by  showing  ttiat  the  fraudulent  design 
was  entertained  toward  him." 

These  cases  establish  the  law  to  be.  first 
tbat  conveyances  In  fraud  of  creditors  are 
void,  and  can  be  set  aside  at  the  instance  of 
creditors  alone,  for  they  alone  are  injured; 
second,  tbat  conveyances  in  fraud  of  subse- 
quent purchasers  of  either  the  fraudulent 
grantor  or  of  a  fraudulent  grantee  are  void 
as  to  sucb  parcbasers,  and  can  be  set  aside 
only  at  the  instance  of  sucb  purchasers,  for 
tbey  alone  axe  Injured;  third,  tbat  If  tbe 


fraudulent  deed  la  recorded,  or  the  subse- 
quent purchaser  has  actual  notice  of  It,  at 
the  time  he  pays  the  money,  he  cannot  have 
the  fraudulent  deed  set  aside,  unless  ^e  al- 
leges and  proves  tbat  the  grantee  therein,  or 
person  benefited  thereby,  was  party  or  privy 
to  the  fraud  Intended;  fourth,  that  subse- 
quent purchasers  cannot  have  a  conveyance 
set  aside  on  the  ground  that  It  was  in  fraud 
of  the  creditors  of  the  fraudulent  grantor, 
but  they  must  allege  and  prove  that  the 
fraudulent  conveyance  was  intended  as  a 
fraud  upon  subsequent  purchasers.  See,  also, 
14  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp.  283- 
286,  461. 

Apply  these  rules  to  the  case  at  bar,  and 
the  problem  is  easily  solved.  The  plaintiff 
Is  not  a  creditor  of  Hempstead,  the  maker 
of  the  alleged  fraudulent  deed  of  trust  to 
Taylor.  Even  conceding  all  he  claims,  be  Is 
only  a  subsequent  purchaser  from  Hemp- 
stead, and  even  this  is  not  entirely  free  from 
doubt.  The  charge  of  the  petition  Is  that 
the  deed  of  trust  was  made  by  Hempstead 
with  Intent  to  binder,  delay,  and  defraud 
his  creditors.  There  Is  no  allegation  In  the 
petition  that  the  deed  of  trust  was  intended 
by  Hempstead  to  hinder,  delay,  and  defraud 
subsequent  purchasers.  And  It  may  well  be 
said  that  In  making  the  deed  of  trust  Hemp- 
stead did  not  have  in  mind  the  perpetration 
of  a  fraud  upon  subsequent  purchasers,  foe 
he  made  no  subsequent  conveyance  of  the 
land  to  the  plaintiff,  but,  on  the  contrary, 
be  conveyed  it  to  his  wife,  and  she  does  not 
charge  fraud  in  this  respect;  and  he  cannot 
be  said  to  have  anticipated  that  the  plaintiff 
would  acquire  the  other  three-fourths  inter- 
est In  the  premises,  and  would  institute  a 
suit  for  the  partition  of  the  land,  and  would 
buy  the  laud  at  the  partition  sale.  There 
Is  no  charge  of  any  such  intention  In  the 
petition.  The  charge  is  only  a  contemplated 
fraud  upon  his  creditors,  and  the  plaintiff 
Is  not  a  creditor. 

As  this  conclusion  disposes  of  this  case.  It 
Is  unnecessary  to  notice  the  other  points  In 
the  case.  The  judgment  of  the  drcuit  court 
Is  right  and  It  Is  affirmed.  All  concur. 


H0TJ8SEL8  v.  JACOBS. 
(Supreme  Court  of  Missotiri,  Division  No.  1. 
Dec.  28,  1903.) 

8ALB  OF  CATTLB— ASSiaNABIUTT  OF  CON- 
TRACT—CREATION or  PARTNERSHIP— AORBS- 
UENT  TO  ASSUME  INDEBTBDNESa-NECBSSI- 
TT  OF  PAYMENT  BT  ORIGINAL  DEBTOR. 

1.  Plaintiff's  assignor  executed  a  written  con- 
tract of  sale  to  defendant's  firm,  covering  cer- 
tain cattle,  in  consideration  of  the  firm  s  as- 
sumption of  one-half  of  an  ootstanding  note 
to  a  third  person,  and  promise  to  execute  a 
note  for  the  remainder  of  the  consideration. 
The  firm  was  to  pay  one-half  the  ex[>eiise  of 
feeding  and  shipping,  and  to  execute  its  notr 
for  the  latter  amount.  In  the  event  that  snffl- 
cicnt  funds  were  not  realized  from  a  sale  of 
the  cattle  to  liquidate  all  of  its  indebtedness, 
the  firm  was  to  execute  its  note  for  the  unpaid 
amount   The  management  and  disposition  of 
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the  cattle  were  committed  to  plalntilFi  u> 
sigQor.  Held  that,  as  plaintiff's  aasignor  in  fact 
rnred  for  and  sold  the  cattle,  the  clause  com- 
luitting  their  maoagement  and  disposition  to 
liim.  erea  if  Involviiig  persooal  confideoce,  did 
Dot  prevent  hia  a  Bailment  of  tiie  contract  to 
plaintiff. 

2.  The  contract  did  not  create  a  partnerBhip 
between  plaintiff's  assignor  and  the  firm,  as  the 
idea  of  a  community  in  profits  and  losses,  as 
Buch,  was  excluded  therefrom. 

S.  It  was  immaterial  to  plaintiff's  recoveiT 
oa  the  contract  tliat  the  note,  one-halt  of  which 
was  assumed  by  the  firm,  had  not  been  paid  hj 
plaintiff  or  his  assignor. 

Appeal  from  St  Lools  Circuit  Court;  D. 
D.  Fisher,  Judge. 

Action  by  Bobert  HousseU  against  WUUam 
H.  Jacobs.  Prom  a  Judgment  for  plaintiff, 
defendant  appeals.  AOirmed. 

T.  N.  Robert  sou  and  J.  K,  Hansbrougb,  for 
appellant.   Percy  Werner,  for  resiitondent 

BRACE,  P.  J.    This  Is  an  appeal  from  a 
Judgment  of  the  St  Louis  City  circuit  court' 
Id  favor  of  the  plaintiff  in  an  action  by  attacb- 
ment  for  the  sum  of  17,629.88,  from  which 
tbe  defendant  appeals. 

The  petition,  omlttlqg  caption.  Is  as  fol- 
lows: "Plaintiff  says  that  at  the  tlmea  here- 
inafter mentioned  the  defendant,  W.  H.  Ja- 
cobs, and  one  iMMia  A.  Snow  were  partners, 
together  doing  business  under  the  firm  name 
and  style  of  W.  H.  Jacobs  &  Co..  and  that 
defendant  Is  not  a  resident  of  the  state  of 
Missouri;  that  heretofore,  to  wit,  on  the 
16th  day  of  October,  1889,  the  said  W.  H. 
Jacobs  and  said  Xx>uis  A.  Snow,  as  such  part- 
ners as  aforesaid,  entered  into  a  contract  in 
writing  with  one  J.  H.  Houssels,  whereby. 
In  consideration  of  the  sale  unto  them,  to 
wit  said  Jacobs  and  Snow,  as  such  partners, 
of  a  one-half  interest  in  twenty-two  hun- 
dred and  thirty  (2,230)  head  of  steers,  then 
located  in  the  pens  of  the  Consumers'  Cotton 
Oil  Company,  at  Little  Bock,  In  the  state  of 
Arkansas,  the  aald  Jacobs  and  Snow,  as  such 
partners,  agreed  to  pay  therefor  unto  the 
said  Houssels  the  sum  of  $36,237.50;  that,  in 
lurt  payment  of  the  price  by  them  as  afoi^ 
said  agreed  to  be  paid  for  said  cattle,  the  said 
defendant  and  said  Snow,  as  such  partners, 
agreed  to  assume  the  payment  of  one-half 
the  amount  of  a  certain  note,  amounting  to 
the  sum  of  $46,060.28,  together  with  the 
amount  of  one-hnlf  the  Interest  on  said  note, 
at  the  rate  of  eight  per  cent  per  annum, 
from  and  after  the  4th  day  of  October,  lUOd,  j 
until  the  payment  of  the  said  note.  Plain- 
tift  further  says  that  in  and  by  said  agree- 
ment the  said  Jacobs  and  Snow,  as  such  part- 
ners, further  agreed  that  for  the  amount  of 
the  price  of  the  one-half  Interest  In  the  cat- 
tle aforesaid,  above  the  amount  of  said  note, 
they  would  execute  and  deliver  unto  the  said 
Houssels  a  promissory  note,  to  be  paid  out 
af  the  proceeds  of  the  sale  of  said  cattle 
when  the  same  had  been  sold  and  disposed 
of.    Plaintiff  further  says  that  In  and  by 

1 1-  See  Partnenbip.  voL  S8.  Cant  Die.  |  n. 


said  agzennent  tiie  sold  J.  H.  EUnuaela  nn- 
dortook  and  agreed  to  feed  tbe  laid  cattle, 
and  tbe  said  Jiuute  and  Saow,  u  sucta  put- 
nen,  promised  and  agreed  with  aald  Hom- 
sels  to  pay  onto  him  oiw4ialf  of  the  cost 
of  such  feeding,  togetiur  with  tatweet  mt  the 
rate  of  elgbt  per  cent  per  umiun  im  all 
Bonu  of  money  which  tba  uid  Hiwicle 
might  advance  and  pay  for  than  on  acooont 
of  the  cost  and  expense  of  auch  feeding;  that 
In  and  by  the  eald  agreement  tbe  aald  defend- 
ant Jacobs,  and  the  said  Snow,  as  sncb  part- 
ners, agreed  to  assume  and  pay  one-half  of 
a  certain  freight  bill  tat  the  transportation 
of  tbe  said  cattle  from  the  town  of  Vemon. 
In  the  state  of  Texas,  to  the  city  et  Little 
Rock,  Ark.,  the  amount  of  such  fn^t  bill 
being  In  said  agreement  stated  to  be  aih 
proximate  the  snm  of  94,22SJfO.  Ralntlff 
fuitbra  says  that  by  the  ssld  agreement  the 
said  defendant,  Jacobs,  and  Snow,  as  racb 
partners  as  aforesaid,  further  agreed  that  In 
tbe  event  tbelr  one-half  Intoest  In  tbe  said 
steers  should  not  realize  a  sottlcient  anHwint 
(rf  money,  upon  tbe  nle  thereof,  to  liquidate 
all  of  the  above-mentioned  Indebtednen,  thai 
that  they  would  execute  and  deliver  nnto 
tbe  aald  Houssels  thdr  promlaaory  note  tbr 
the  amount  of  auch  deficiency,  and  that  In 
aald  i^rsement  It  was  provided  ttiat  tiw  said 
note  abould  become  due  and  payable  on  or 
before  the  1st  day  of  April.  D.  1900^  and 
also  that  the  said  note  aboold  be  amply  se- 
cured. Plaintiff  further  says  Out  In  said 
agreement  It  was  also  provided  that  the  man- 
agement and  disposition  ot  the  said  cattle 
Sbonld  be  vested  In  tbe  said  3.  H.  Honssela. 
Plaintiff  says  that  tbe  said  agreement  was 
snbacrlbed  by  tbe  ssld  J.  H.  Honssela  and 
by  tbe  said  firm  and  partnorah^  of  W.  H. 
Jacobs  &  On.;  said  defendant  W.  H.  JmaOm 
then  and  there  signing  the  aald  firm  name 
thereto  in  behalf  of  the  said  firm.  Plalntlfl 
saya  that  thereafter,  to  wit  on  tiie  3d  day 
of  December,  18M,  the  aaid  J.  H.  rTnnantila 
transferred  and  assigned  all  of  Us  Interest 
In  tbe  above  ctmtract  unto  the  pt^iw^wf, 
whereby  this  fdalntlfl  became  Ihe  owner  of 
all  the  Interest  of  the  said  J.  H.  Honssela 
in  and  to  the  said  agreement;  and  plaintiff 
says  that  he  la  now  tiie  owner  and  holder 
of  the  said  Intweat,  and  entitled  to  all  of 
the  rights  of  tbe  said  J.  H.  Houasela  tber^ 
and  that  he  Is  further  entltied  to  enforee  tbe 
said  contract  as  completely  as  the  said  J. 
H.  Houssels  might  have  done  if  he  had  not 
made  the  assignment  aforesaid.  Plalntifl 
further  says  that  the  aald  Jacobs  and  Snow, 
as  such  partnetB,  have  not  kept  and  foUUled 
the  promises,  agreements,  and  etlpnlatlDiis  by 
them  mnde  and  entered  into  In  tbe  contract 
aforesaid,  and  have  Ailed  to  perform  tbelr 
said  promises  and  nndertafclng^  In  this,  to 
wit:  Elrst  that  they  did  fall  to  pay  tbe 
one-half  of  the  note  aforesaid,  of  946,06aSH. 
mentioned  In  said  contract  and  did  fUl  to 
exccnte  and  deliver  to  the  said  J.  H.  Uoos- 
seis  or  to  this  plaintiff  thdr  promisaocy  aotn, 
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or  uxj  vQm  obligation,  for  flu  amonnt  of 
the  remainder  of  the  price  agreed  to  be  paid 
hj  tbem,  am  abOTe  stated,  for  a  one-lialf  In* 
tereat  In  ttie  cattle  afonnald.  and,  next,  tai 
tbat  ttey  hare  entirely  Allied  and  noelected 
to  paj  the  amonnt  of  one-half  of  tb»  tnSgbt 
f(x  the  transportation  of  the  cattle  aforesaid 
from  Ymxm,  Toaa,  to  Uttte  Rock,  Ar^ 
kansaa,  aa  ai^!eed  by  tbem.  or  any  part  of 
the  coat  of  feading  said  cattle.  Plaintiff  fnr^ 
ther  says  that  In  vlrtae  of  the  rlgbt  In  «dd 
contract  given  to  and  Teated  In  the  said  3. 
H.  HouBsela  to  manage  and  dlajKMe  of  the 
aald  cattle,  said  J.  H.  Honaaela  has  sold  and 
dlspoHd  of  the  same.  Plaintiff  eaya  that 
up<»  such  disposition  of  the  cattle  aforesaid 
there  was  realized  therefor  only  the  anm  of 
9SlfiaJ9a,  and  that  the  half  Interest  of  the 
■aid  firm  ofW.  H.  Jacobs  ft  Go.  In  said  pro- 
ceeds waa  the  anm  of  V40.070.90;  tbat  the 
said  J.  H.  Houss^  pidd  the  freight  for 
transporting  the  said  cattle,  to  wit,  the  sum 
of  f4,826.10;  tiiaC  he  also  paid  for  feeding 
the  said  cattle,  and  labor  for  handling  the 
same,  tlie  smn  of  V17.286.0G,  and  that  said 
Honssds  also  paid  for  Interest  on  the  note 
aforesaid  the  snm  of  92,241.66;  that  the  said 
firm  and  partnership  and  the  said  dtf  endant, 
Jacoba,  Individually,  became  Indebted  nnto 
the  said  ffimssels  for  the  amotmt  of  (me>balf 
of  the  said  moneys  by  him  paid  for  fright, 
labor,  feeding,  and  itaterest,  to  wit.  In  the 
snm  of  $11,926.81;  that  the  said  partner^ 
sblp  and  the  said  W.  H.  Jacobs  Individually 
being  Indebted  and  bound  unto  the  said 
Honssela  for  the  price  of  the  one-balf  intev^ 
est  in  the  cattle  afwesald,  to  wit,  the  snm 
of  $86,287.60,  said  partnership  and  said  Ja- 
cobs Indlvidnally  became,  and  at  the  time 
when  said  cattle  were  disposed  of  were,  in- 
debted nnto  aald  J.  H.  Honssela  and  unto 
this  plaintiff,  as  his  assignee.  In  the  total 
sum  of  948,164.40;  that  after  applying  to  the 
said  Ind^tedness  fbB  amount  of  one-half  of 
tbe  proceeds  of  the  said  cattle,  to  wit,  the 
said  snm  of  940,970.90,  there  still  remains 
dne  and  owing  by  tbe  said  firm  ct  W.  H. 
Jacobs  &  Go.  and  by  the  said  W.  H.  Jacobs 
Indlvidnally,  under  the  terms  of  said  con- 
tract, the  sum  of  97,193.61,  which  amount  of 
money  this  plaintiff  says  he  Is  entitled  to 
have  and  recover  of  the  said  defmdant  here- 
in. In  virtue  of  tbe  asaignment  to  him  as 
aforesaid  by  the  said  J.  H.  Houssels.  The 
particulars  of  said  debt  are  shown  In  tbe 
account  annexed,  marked  Exhibit  A.  And 
the  plaintiff  farther  says  that  Inasmuch  as 
the  said  firm  of  W.  H.  Jacobs  &  Co.  and  the 
defendant  have  failed  and  refused  to  execute 
a  note  for  the  amount  of  the  said  Indebted- 
ness, with  security,  as  In  said  contract  pro- 
vided, an  action  has  accrued  to  him  to  pre»- 
ently  recover  from  tbem  tbe  amount  of  the 
Indebtedness  mentioned;  and  the  plaintiff 
accordingly  prays  judgment  for  the  said  sum 
of  97,193.51,  together  with  lawful  Interest 
thereon,  and  also  for  the  costs  of  this  ac- 
tion." The  answer  la  a  general  denlaL  Tbe 


case  waa  tried  before  the  court  without  a 
Jury.  There  was  no  conflict  In  tbe  evidence, 
wblcb  tended  to  prove  all  the  material  alle- 
gatitms  of  tbe  petition. 

The  contract  between  the  parties,  recited 
to  the  petition,  and  the  asslgmnoit  thereof. 
Is  as  follows: 

"State  of  Texas,  Oomity  ct  Wilbarger— ss.: 
Tbls  contract  entwed  Into  between  J.  H.  Hous- 
sels, party  of  the  first  part,  and  W.  H.  Jacobs 
ft  Co.,  conststtng  of  W.  H.  Jacobs  and  L.  A. 
Snow,  parties  of  the  second  part,  whereto  said 
party  of  tiw  first  part  for  and  In  consideration 
of  the  sum  of  TMrty-elx  thousand,  two  hun- 
dred Oilrty-seven  and  Wioo  (936,237.50)  dol- 
lars, has  sold  nnto  the  parties  ai  the  second 
Emit  an  undivided  one-half  toterest  to  twen- 
ty-two hundred  and  thirty  head  <2,230)  of 
stews,  DOW  located  In  the  pens  of  the  Consnm- 
ers*  Ootton  OU  Compaiv.  UtUe  Boi^,  AiAan- 
aaa. 

"Said  considoatioD  of  Thlrty-slx  thousand, 
two  hundred  snd  tlilrty-seven  and  *Vio*  dol- 
lars  (930,287.60)  to  be  paid  as  follows:  Sold 
parties  of  the  second  part  boeby  assume  the 
payment  of  one-half  of  a  certain  note  or  notes 
amonnting  to  Forty-six  thousand  stxty-slx  and 
SB/too  dollars  (946,066.28),  and  payable  to  the 
Bvans-Snyder-Bnel  Company  of  St.  Louis, 
Ulasonrl,  together  with  one-half  tbe  interest 
on  said  sum  of  money  from  the  4th  day  of  Oc- 
tober, 1899,  at  the  rate  (tf  8  per  cmt.  per  an- 
num until  paid.  For  the  remainder  of  aaid 
consideration  for  one-half  Interest  to  aboTO- 
mentioned  steers,  the  parties  of  tbe  second 
part  do  hereby  agree  to  execute  to  the  said 
party  of  the  first  part  tbelr  certain  promissory 
note  to  be  paid  out  of  the  proceeds  of  said  cat- 
tle when  same  are  sold.  Said  party  of  the 
first  part  agrees  to  feed  out  said  cattle  at  bis 
own  exp^ise,  and  said  parties  of  the  second 
part  agree  to  pay  to  the  said  party  of  the  Aret 
part  one-half  of  all  expenses  paid  or  that  may 
be  paid  by  said  party  of  the  first  part  with  8 
per  cent  toterest  on  same. 

**Xt  la  further  agreed  by  tbe  said  parties  of 
the  second  pert  to  assume  one-half  of  the 
freight  bill  on  the  said  2.230  head  of  rattle 
from  Ymion,  Texas,  to  Little  Rock,  Arkansas, 
numbering  eighty  cars,  amouuttog  to  94,2^.- 
60,  giving  their  note  from  date  of  shipment 
for  92.112.75,  twlng  their  one-half  of  the 
freight;  that  the  expense  bill  for  such  ex- 
penses be  attached  to  snld  notes.  It  is  further 
agreed  by  tbe  party  of  the  second  part,  tbat  In 
the  event  that  when  all  of  their  one-half  In- 
terest In  said  steers  has  been  sold,  there  is  not 
sufficient  funds  derived  from  said  sale  to  liq- 
uidate all  the  above-mentioned  Indebtedness, 
then  the  said  parties  of  the  second  part  are  to 
execute  to  tbe  aald  party  of  the  first  part 
their  promissory  note  for  such  unpaid  amount. 
Said  note  to  become  due  and  be  payable  on  or 
before  the  1st  day  of  April,  1900,  and  amply 
secured. 

"The  management  and  disposition  of  said 
cattle  la  vested  to  Mr.  J.  H.  Houssels,  party 
of  the  first  parL  By  our  respective  signatures 
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tbls  contract  Is  entered  Into  and  agreed  npra 
In  MHislderatloa  of  tbe  aforesaid  stipulations. 

"Witness  our  respective  signatures,  this,  tbe 
IStb  day  of  October,  1S89.  J.  H.  Houssels. 
W.  H.  Jacobs  &  Co.   By  W.  H.  Jacobs." 

The  assignment  oo  said  contract  is  as  fol- 
lows: 

"For  Talne  rec^ved,  I  transfer  the  within 
or  above  contract  to  Robert  HouaseUk  De- 
cember 3,  1889.   J.  H.  Honssels." 

At  the  close  of  the  evidence  tbe  defendant 
asked  the  following  declarations  of  law: 

"(1)  If  tbe  court  shall  believe  and  find  from 
tbe  evidence  that  the  contract  sued  on  In- 
volved the  relation  of  personal  trust  and  confi- 
dence reposed  by  W.  H.  Jacobs  &  Co.,  one  of 
the  contracting  parties  thereto,  in  J.  H.  Hous- 
sels. the  other  contracting  party,  and  that  the 
assignment  of  all  his  Interest  In  the  contract 
by  said  J.  H.  Houssels  to  plaintiff  was  made 
while  the  contract  was  stilt  executory,  then 
said  assignment,  not  alleged  or  shown  to  bare 
been  made  with  tbe  knowledge  and  consent 
of  W.  H.  Jacobs  &  Co.,  was  void  as  to  them, 
and  plalotifT  acquired  no  right  of  action  oo 
said  contract  against  defendant,  and  the  ver- 
dict and  Judgment  herein  must  be  for  defend- 
ant. 

"(2)  If  the  court  shall  believe  and  find  from 
the  evidence  that  tfie  contract  sued  on  con- 
templated a  business  adventure  undertaken 
tor  the  common  and  Joint  benefit  and  gain  ot 
the  parties  thereto,  to  be  mutually  shared  by 
them  as  principals,  then  said  contract  created 
a  partnership  between  W.  H.  Jacobs  ft  Oo. 
and  J,  H.  Houssels,  the  parties  tboeto;  and 
If  tbe  court  shall  further  tielleve  and  find  from 
the  evidence  that  the  assignment  and  transfer 
of  all  bis  Interest  in  said  omtract  by  said  J. 
H,  Houssels  to  plaintiff  was  made  while  said 
business  adventure  was  still  in  progress,  then 
said  assignment  tolerated  a  dissolution  of  said 
partnership,  and  idalntlfl  acquired  no  audi  In- 
terest In  said  contract  by  said  assignment  as 
entitled  falm  to  *"*«'"tw<i  this  suit,  and  tbe 
verdict  and  Judgment  must  be  for  defendant. 

"{8)  Under  the  pleadings  and  evidence,  tbe 
verdict  must  be  tor  defendant" 

The  court  gave  New.  1  and  2,  and  refused 
No.  3.  To  the  refusal  ot  the  court  to  give  deo> 
laraUou  No.  8,  the  defeudant  excepted,  and 
this  Is  tbe  only  exception  taken  or  saved,  and 
the  only  earn  assigned. 

Tbe  defendant  contoids  that  the  court  com- 
mitted error  In  refusing  this  Instruction,  for 
three  reasons:  First,  tiecause  the  contract 
forming  the  basis  of  the  suit  involved  a  rela- 
tion of  personal  trust  and  confidence  reposed 
by  W.  H.  Jacobs  ft  Go.  In  J.  H.  Houssels,  and 
hence  was  not  assignable,  without  the  con- 
sent ct  Jacobs  ft  Co.,  on  December  S,  1899.  the 
same  being  then  still  execntonr;  second,  be- 
cause the  ctmtract  constituted  the  parties 
thereto  partners,  and  tbe  assignment  to  plaln- 
tltt  Ipso  facto  dissolved  tlie  partnership,  and, 
the  partnoBhlp  ceasing  by  reason  of  tbe  as- 
signment, ttie  contract  perished  with  it,  except 
for  the  purpose  of  an  accounting  between  the 


parties  thereto;  third,  because  It  Is  neither  al- 
lied In  the  petition,  nor  shown  by  the  evi- 
dence, that  Uie  Bvans-Snyder-Bod  Company 
note  was  evet  paid. 

These  objections  are  purely  technical,  and 
this  appeal  Is  entirely  without  merit.  The 
undiQ>uted  evidence  Is  that  the  sold  J.  H. 
Houssels  duly  performed  his  contract  in  man- 
ner and  form  as  therein  provided;  that,  hav- 
ing done  so,  he  rendered  to  the  defendant  aa 
ttemlsed  statement  of  the  account  lietweeo 
than,  showing  that  the  ivoceeds  of  the  saiea 
at  the  undivided  interest  aolA  to  Jacoba  ft  Co. 
after  payment  of  the  frelgbt  and  expenses 
there  provided  for,  failed  to  meet  tbe  liat^- 
lUes  ther^  incnired  by  them.  In  the  sum  of 
$7,198.&1.   The  owrectness  of  this  account  has 
never  been  questiooed  or  Impugned  by  tbe  de- 
fendant, whose  only  excuse  for  not  paying 
waa  that  be  was  not  able  to  pay,  accompanied 
by  an  alter  ot  a  smaller  anMrnnt   That  hU 
obligation  to  pay  was  oss^mahle  Is  readily  dis- 
closed by  a  brief  analysis  of  tbe  contract.  By 
the  first  paragraph  of  tiie  contract,  J.  H. 
Houssels,  sole  owner  of  the  cattle,  made  an 
absolnte  and  unconditional  sole  ot  an  undivid- 
ed one-half  interest  therein  to  Jacobs  ft  Co. 
for  the  smn  of  $30,237.00,  whldi  amoont  the 
said  Jacobs  ft  Co.  agreed  to  pay  to  sold  J.  H. 
Houssels  for  such  Interest  In  wiawn«r  and  ftam 
as  thereinafter  provided.  The  conalderatloa 
for  which  Jacobs  ft  Oo.  Incurred  this  liability 
was  not  anything  to  be  done  or  performed  by 
J.  H.  HouBsela  In  fntnro,  but  for  the  Inteieft 
whidi  Jacobs  ft  Oa  thea  acquired  In  tiie  cat- 
tle by  the  ctmtract,  and  by  virtue  of  which  the 
cattle  became  the  common  pmpeirty  of  the  said 
J.  H.  Honaseta  and  Jacobs  ft  Oo.  aa  co-own- 
m,  but  not  as  oqpartaafl.  The  remalnbuE 
portluis  of  the  contract  have  to  do  solely  with 
the  means  by  which  the  obligationa  of  Jacobs 
ft  Co.  under  this  contract  woe  to  be  met  and 
discharged,  bat  in  no  way  qualify  tbooe  oh- 
llgatlons,  or  change  tbe  relations  the  parties 
Bustained  to  each  other.  It  la  true  that  by  the 
lost  paragraph  of  the  omtzact  the  managemtfit 
and  dteposltlon  of  the  cattle  were  given  to  J. 
H.  Houssels,  and.  if  this  waa  a  matter  of  per^ 
Bonal  oonfldrace,  it  was  In  fact  pasonally  dls- 
chai^ed  by  him  In  accordance  with  the  terms 
of  tbe  contract,  and  to  the  satisfaction  of  the 
defendant,  and  he  has  no  ground  of  complaint 
tax  that  score.  In  any  view  that  may  be  Uken 
of  the  contract.  Moreover,  neitber  the  rl^ht 
thus  given,  nor  anything  done  In  porsnance 
thereof  In  aoewdance  with  the  terms  irt  the 
contract,  could  convert  their  common  ownav 
riilp  Into  a  copartnership.  tOr,  as  Is  well  nid 
In  22  Am.  ft  Bug.  BbicycL  of  Iaw       Bd.)  pp. 
63.  54:  "It  Is  Clear  that  the  common  owner- 
ship of  property  does  not  of  Its^  oeate  any 
portnersh^  betwem  the  ownen  of  the  piop- 
wty,  tbongh  tbay  use  It  for  the  pmpose  of 
makli^  gains;  and  they  may  even,  without 
becoming  partners,  agree  anumg  themselves 
as  to  Oie  management  and  lue  of  the  oonmioa 
property,  and  the  aivUeatkm  of  the  pndnct 
of  its  ussk  But  on  agreemoit  to  eo^loy  the 
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ccmmoa  property  In  a  Joint  rentiwe.  In  which 
the  ownoa  sha're  In  profits  and  loivei  w  sud!* 
will  (xmBtltute  a  partnership."  The  idea  at 
a  Jotait  venture,  and  a  community  In  proflta 
uuS  loaaea  aa  audi,  la  aeduloasly  exdnded 
fiwm  thla  contract  While  It  prorldea  for  a 
dlapoaltlMi  the  catUe^  It  deals  rimply  with 
the  undivided  diares  of  Jacobs  ft  Oo.  thnein, 
and  the  proceeds  thereof,  and  prorldea  that 
sDch  proceeds  shall  be  applied  to  the  discharge 
or  tbdr  UaUUtlea  aa  set  forth  In  the  contract, 
and.  If  they  shoold  be  Insnfllclait  tot  that  pnr^ 
pose,  then  Jaccdw  ft  Co.  were  to  ezeente  tiwlr 
note  fur  the  amooAt  of  such  deficiency.  Wltb 
the  ^oflts  and  loss,  as  such,  of  both  fX  either 
of  the  co-owners,  the  contract  had  notbinf  to 
do.  There  Is  no  reason  In  law  or  tn  fact  why 
this  cmtract  was  not  aerisnable. 

As  to  the  third  objection.  It  Is  only  neee»< 
Mry  to  say  that  the  fact  that  It  did  not  appear 
tiiat  the  flvans-Snyder^Bnel  Company  note 
bad  been  iwld  Is  a  matter  of  no  consequence 
to  the  defendant  It  Is  not  claimed  w  pre- 
tended that  Jaooba  ft  Co.  or  the  defendant 
ever  paid  that  note  or  any  part  of  It,  or  In 
fftct  ever  paid  a  eent  In  any  manner  of  any  of 
the  liabilities  incorred  by  them  under  this 
contract  So  far  aa  any  obligation  was  bicur- 
nd  by  them  in  regard  to  that  note.  It*  was 
created  solely  by  this  nmtract,  and  Ita  satis- 
faction by  the  paymrat  of  the  judgment  here- 
in wlU  satisfy  all  the  obllgatSons  ot  that  con- 
tract 

The  Judgment  <tf  the  drcuit  court  Is  affimi- 
ed.  All  concur. 


BB00K8  V.  SOHULTZ,  Tax  Collector. 
(Aiprame  Court  of  Misaonrl.   Dec.  9.  V)0&.) 

TAUTION-COHSTITUTIONAL  UUITATION 
OF  RATB-TAX  FOR  UBRART-8TAT- 

UTEB— CONSTRUCTION. 

L  Const  art  10,  {  11,  provides  that  for  city 
And  town  pnrpoaes  the  aonnal  tax  rate  on 
property  In  cHms  of  tiie  third  dan  diall  not 
exceed  DO  cnta  oa  the  $100  valuatioti,  provided 
that  the  rate  of  taxation  tor  school  purposes 
may  be  Increased  by  a  majority  vote  of  tax- 
payers, wbi<di  reetriction  shall  apply  to  taxes 
of  evcoT  deacripticm;  aeetioD  1  declares  that 
ths  taxmg  power  may  be  exercised  by  maaid- 
palities  nader  authority  eranted  by  the  Gen- 
eral Assembly;  and  section  10  declares  that 
the  General  Assembly  shall  nbt  impose  taxes 
on  dtlM  for  city  parposes,  but  may  give  the 
municipalities  authority  so  to  do.  A  city  of 
the  third  class  having  alreadv  levied  a  tax  of 
50  cents  on  the  $100  by  a  majority  vote  of  tax- 
payers, under  Bev.  St.  1S99,  fi  0166.  ae  amend- 
ed by  Act  March  1901  (Laws  1901,  p.  84).  lev- 
ied an  additional  tax  for  library  purposes. 
Beld,  that  the  library  tax  was  Invalid,  inae- 
much  aa  Const  art  10,  |  11,  means  that  no 
additional  tax  shall  be  levied  for  any  purpoee, 
and  is  a  limitation  on  the  power  of  the  Gen- 
eral Assembly  as  well  as  on  that  of  municipal 
corporations,  and  the  library  was  not  a  school 
purpose. 

In  Banc.  Appeal  from  Circuit  Court,  Cape 
Girardeau  County. 

Action  by  James  F.  Brooks  against  Gua- 
tave  Schnltz,  as  tax  collector  of  the  city  of 
Cape  Girardeau.  From  a  Judgment  In  favor 
of  defendant,  plalntlfl  appeals.  Beversed. 


Frank  B.  Burrough,  for  appdlant  B.  B, 
Oliver  and  B.  F.  Davis,  tor  reqtondent 

VAIiLIANT,  J.  In  September.  1902,  ICr. 
and  Mrs.  Louis  Honck,  of  Cape  Olrsrdeau, 
offered  to  eatabltgh  at  their  own  expense  In 
that  dty  a  free  public  library,  and  to  that 
end  to  donate  to  the  city  a  certain  lot,  and  to 
erect  thereon  a  library  building,  and  equip 
it  vrltfa  fomlture  and  books,  at  a  cost  ex- 
chudve  of  ttie  value  of  the  lot  (tf  not  leu 
than  990,000k  on  condition  that  the  dty 
should  levy  annually  a  tax  of  2  mills  on  the 
dollar  valuation  of  taxable  proper^  in  Its 
Jurisdiction  for  the  support  of  the  library. 
Tbm  pn^KMiItfon  was  accepted  by  the  dty  ait 
thorlties,  who,  acting  as  directed  In  section 
0M6,  Bev,  St  1808,  caused  an  election  to  be 
held,  at  which  a  majority,  but  not  two-thirds, 
of  the  votes  cast  were  to  fftvor  of  levytog 
the  proposed  tax.  The  tax  of  2  mills  on  the 
dollar  was  accordingly  levied  for  this  pur- 
pose. That  levy  was  In  addition  to  a  tax  of 
50  cents  on  the  $100  Imposed  by  the  dty  au- 
thorities for  general  revenue  purposes.  Cape 
Girardeau  has  a  pq;)uIation  of  6,000,  and  Is  a 
dty  of  the  third  class.  The  plaintiff  In  this 
suit  who  Is  a  resident  of  that  city,  owning 
taxable  property  therein,  paid  the  tax  of  50 
cents  per  $100  levied  for  general  revenue,  but 
refused  to  pay  the  2-mIIl  tax  for  library  pur- 
imse,  whereupon  the  defendant,  who  la  the 
city  tax  collector,  seised  certain  personal 
property  of  the  platotifl,  with  Intent  to  sell 
the  same  to  pay  the  library  tax.  The  plain- 
tiff, by  this  suit  to  replevin,  took  the  prop- 
erty out  of  the  tax  collector's  hands.  At  the 
trial  it  was  conceded,  and  Is  now  conceded, 
that  the  plaintiff  was  not  entitied  to  recover 
If  toe  tax  was  valid.  The  court  held  the  tax 
to  be  valid,  and  rendered  Judgment  for  the 
defendant  from  which  Judgment  the  plato- 
tlff  appeals. 

Section  6406,  Rev.  St  1S99,  amended  by 
the  act  of  March,  1901  (Laws  1901,  p.  84), 
confers  upon  cities  of  this  class  authority  to 
levy  a  tox  of  2  mills  on  the  dollar  valuation 
of  taxable  property  to  Its  Jurisdiction  for  the 
spedal  purpose  of  eatobUshIng  and  maintoto- 
Ing  a  free  piiblic  library,  upon  the  conditions 
and  in  the  manner  provided  In  that  section. 
The  tax  in  question  was  levied  In  conformity 
with  the  requirements  of  that  stotute,  and  It 
to  conceded  to  be  valid  if  It  Is  not  beyond 
the  limit  of  taxation  prescribed  by  the  Con- 
Btitotion.  Section  11,  art  10,  of  our  Con- 
stitotioQ,  ordains  tbat  "taxes  for  county,  dty, 
town  and  school  purposes  may  be  levied  on 
all  subjects  and  objects  of  taxation;  but  toe 
valuation  of  property  therefor  shall  not  ex- 
ceed the  valuation  of  the  same  property  in 
such  town,  dty  or  school  district  for  state 
and  county  purposes.  •  •  •  For  dty  and 
town  purposes  the  annual  rate  on  property 
*  *  *  In  dties  and  towns  having  less  than 
ten  thousand  and  more  than  one  thousand 
Inhabitonts  •  •  •  shall  not  exceed  fifty 
cents  on  the  hundred  dollars  valuation." 
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Then  follow  provisloiu  limiting  the  rate  of 
taxation  for  Bchool  parposea,  but  praBcrlbing 
that  tbat  rate  may  be  increased  when  a  ma- 
jority of  tlie  Totera  who  are  taxpayers,  at 
an  election,  aasent  thereto,  and  that  the  rate 
for  comity  or  city  may  be  Increased  to  raise 
a  fund  to  erect  public  buildings  when  two- 
ttilrds  of  the  qualified  voters  vote  therefor. 
That  clause  of  the  section  above  quoted 
limits  the  power  of  the  dty  literally  only  In 
the  matter  of  levying  taxes  for  dty  purposes; 
that  is,  for  general  revenue.  It  does  not.  In 
express  words,  forbid  the  levying  of  addi- 
tional taxes  tor  a  public  library.  It  leaves 
fair  room  for  the  contention  now  made  by 
the  learned  counsel  for  respondent  that, 
whilst  the  city  cannot  go  beyond  the  Umlt 
there  named  for  its  general  revraue,  it  may, 
if  the  Legislature  so  authorize,  levy  a  q>e<dal 
tax  for  a  purpoae  local  to  the  dty,  but  not 
for  dty  purposes;  tbat  Is,  not  for  general 
revenue  to  carry  on  the  dty  goTomment. 
We  would  Incline  to  that  Interpretation  If  it 
wwe  not  for  the  concluding  clause  of  the 
same  section,  which  la,  "Said  restrictlonB  as 
to  rates  shall  apply  to  taxes  of  every  kind 
and  description,  whether  general  or  special, 
exc^  taxes  to  pay  valid  indebtedness  now 
existing  or  bonds  which  may  be  issued  in  re- 
newal of  such  indebtodnesB."  Tbat  clause 
was  Intended  to  prevent  the  interpretation 
now  attempted  to  be  put  i^wn  the  [wece^ 
ing  clause,  and  to  declare  that  the  poww  ctf 
the  dty  to  levy  taxes  for  any  purpose  what- 
soever was  limited  to  60  cents  on  die  $100 
valuation  of  taxable  pmperty  except  as  there- 
in or  elsewhere  in  the  Gonstltntton  anthorlsed. 
It  Is  not  suggested  that  the  particular  ^  In 
question  Is  within  the  purview  of  any  otber 
clause  w  section  of  the  GonBtltatl<m  anthnv 
izing  taxation. 

It  is  contended  on  behalf  of  respondent 
that  section  11  of  artlde  10,  Just  quoted.  Is 
not  a  limitation  on  the  power  of  the  General 
Assembly,  but  only  on  that  -^  the  county, 
school  district,  or  mnnici^l  oorporatimi,  and 
as  to  them  only  a  limitation  on  the  power 
of  taxation  by  that  aectlon  conferred  upon 
them.  The  pn^oslllon  is  that  section  11  of 
artlde  10  conf  en  directly  on  conntiea^  schod 
dlstrlcta,  dtiei^  and  tQwnB  authority  to  levy 
taxes  to  the  limit  therein  specified;  that  that 
auUiorlty  they  may  exercise  indqiendent  of 
the  will  of  the  G«ieral  Assemtdy;  and  that. 
In  addition  thereto^  they  may  Impose  such 
taxes  as  the  General  AssemUy  may  anthc»- 
Ize.  Tbat  is  a  misconception  of  that  section. 
There  is  no  language  Iherdn  which  is  sus- 
ceptible of  tiie  meaning  that  governmental 
power  Is  conferred  on  counties,  school  dis- 
tricts, and  munldpal  rorporations  independ- 
eat  ot  the  L^^ative,  The  first  sentence  in 
the  section  only  points  out  the  character  of 
property  subject  to  taxation,  and  lays  a  re- 
striction In  the  matter  of  assessing  its  value. 
All  the  rest  of  the  section  is  negative  in 
form,  and  Is,  in  effect,  a  declaration  that, 
beyond  a  certain  limit,  taxation  shall  not  go. 


The  provisos,  tliougb  In  fonn  permissive,  arc 
but  exceptiouB  to  the  restrictions  wttlch  thej 
follow.  Section  1  of  article  10  dedaxes: 
"The  taxpaying  power  may  be  enrdsad  by 
the  Gr«i^«l  Assembly  for  state  purpose*,  and 
by  counties  and  other  mnnldpal  corporations 
under  authority  granted  to  them  by  ttie  CSen- 
eral  Assembly,  for  county  and  other  corpo- 
rate purposes."  Section  10,  art  10,  Is:  "The 
Oeneral  Assembly  shall  not  Impose  taxes  up- 
on counties,  dties,  towns  and  other  manic- 
Ipal  corporations,  or  upon  the  Inhabitants  or 
property  thereof,  for  conuty.  dty.  town  or 
other  munldpal  inuposes,  but  may,  toy  gen- 
eral laws,  vest  In  the  corpiwate  anaiotf  ties 
thereof  the  power  to  assess  and  «rtlect  taxes 
for  such  purposes."  Then  follows.  In  Im- 
mediate connection,  sectlm  11,  which  we 
have  above  discussed.  The  three  sections, 
read  together,  mean  that  the  Oeneral  Asaan- 
bly  may  authorise  such  corporations  to  levy 
taxes  within  the  limite  spedfled.  but  not  be- 
yond the  limit,  unless  otherwise  in  the  Con- 
stitution spedfled.  In  the  case  before  os  the 
dty  had  already  tevled  a  tax  of  fiO  cento  <« 
the  yiOO  valuation  of  taxaUe  prcq^oty  in  Itt 
Jurisdiction.  That  was  the  flmlt  of  its  tax- 
ing power,  and  therefore  this  special  tax  of 
2  mills  on  the  dollar  for  litoary  purposes  Is 
Illegal,  unless  It  can  be  broutfit.  as  respond- 
ent seeks  to  bring  it,  within  tlie  exoeptloa 
which  authorises,  uuSer  given  drcumstoneen^ 
an  Increase  In  the  rate  oi  taxation  aebool 
putposes.  The  dty  has  not  proceeded  In  this 
matter  in  the  capadty  ot  a  school  district 
nor  has  It  asked  the  people  in  a  adiool  dis- 
trict to  vote  on  the  proportion  to  inereeae 
the  taxes  to  support  the  pnbUc  sdUMds  In  the 
dty.  There  is  no  snggesttmi  of  tbat  purpoae 
In  the  record.  The  school  purposes  mention- 
ed In  section  11,  art  1(^  of  tiie  ConstitaUoo. 
are  purposes  <tf  the  public  schools  reqoUed 
to  be  established  by  artlde  11  of  the  Oon- 
Btitutitm,  not  all  purposes  that  may  be  cdn- 
eattonal  In  their  chuaeter.  A  poUle  Kbruy  la 
an  educational  institution,  but  it  Is  not  a  pub- 
lic school.  In  the  common  sense  of  that  term. 
we  tn  the  sense  In  which  It  Is  used  In  our 
Constitution.  This  tax  cannot  be  mst^ned 
on  that  ground. 

The  tax  is  illegal,  and  the  i^ntur  was  en- 
titled to  recover.  The  Judgment  la  reversed, 
and  the  cause  remanded,  to  be  retried  ac- 
cording to  the  law  as  herein  expressed.  All 
concur* 


SMITH  St  aL  T.  SOVBBKtON  GAMP  OF 
WOODMEN  OF  THBl  WOBLD. 

(Sapreme  Court  of  Ifiasonri,  INvisloe  So.  Z. 

Dec  2a,  1903.) 

BBNEFICIART  ASSOCIATION— PORPSmrRK  Of 
CERTIFICATE— NONPAYUENT  OF  OUES-KX- 
CUSB— NOTICE  OF  MEMBER'S  SICKNESS— EVI- 
DENCE —  INSTRUCTIONS  —  PLEADING  —  DB- 
PARTURB. 

1.  Where  the  petition  allegred  that  der«a«cd 
was  a  member  u  good  Btaitdinf;  at  the  tia» 
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of  hit  demise,  of  a  benefictarjr  atsodatloo,  and 
tbe  answer  alleged  tbat  he  hnd  been  suspended 
for  nonpajrment  of  dues,  allegatioos  of  the  re- 

[ilj  that  he  was  unconscious  at  the  tide  the 
ast  dues  were  payable,  and  that  written  no- 
tice of  his  sickness  had  been  given  the  ojder, 
and  It  was  its  duty  to  pay  the  dues,  do  not  con- 
ntitnte  a  departure  for  which  the  reply  should 
be  stricken  out. 

2;  The  admission  of  improper  testimony  with- 
out objection  does  not  render  proper  the  admis- 
sioo  of  subsequent  testimony  to  the  same  effect 
oyer  ohjectlon.x 

3.  Where  the  constitution  and  by<laws  of  a 
beneficiary  association  proride  that,  if  fees  are 
not  paid  when  due,  the  member's  certificate 
shall  be  void,  and  continne  so  until  payment, 
snch  nonpayment  works  a  forfeiture  without 
action  of  the  lodge,  uotwitiistaQding  the  mem- 
ber was  delirious  and  unconscious  when  they 
became  due,  unless  he  liad  some  lawful  excuse 
(or  not  pa^mg  them. 

4.  The  forfeited  certificate  of  a  member  of  a 
ben^darjr  assodatioo  cannot  be  renewed  after 
his  death  where  the  constitution  and  by-laws 
suspended  it  ipso  facto  for  the  nonpayment  of 
an  assessment. 

9.  The  custom  of  the  clerk  of  a  local  camp 
of  a  beneficiary  association  of  accepting  the 
dnes  of  members  in  ftoad  bi-altli  five  days  after 
they  become  due,  bemg  in  ncrord»nce  with  the 
constitution  and  by-laws  of  the  order,  is  no  evi- 
dence of  a  waiver  of  payment  when  due  hy  a 
sick  member. 

6.  Where  the  by-laws  of  ■  benefioiarr  associa- 
tion provide  that  the  local  camp  slmll  pav  the 
does  of  a  sick  member,  provided  he  shall  no- 
tify the  clerk  In  writing,  snch  notice  may  be 
written  aud  signed  hy  any  one  Itnowlng  the 
facts. 

7.  Where  the  hy-lsws  of  a  beneficiary  assoda- 
tioo provide  tbat.  If  a  member  become  sick  and 
onnbte  to  pay  his  dues,  the  local  camp  shall  pay 
tfaem,  provided  he  shall  notify  the  clerk  of  the 
disability,  the  notice  is  Insufficient  where  It 
does  not  state  that  he  is  unable  to  pay  them, 

&  Where  a  notice  reqnlred  by  the  oy-laws  of 
a  beneficiary  association  should  state  tbat  the 
member  was  sick  and  unable  to  pay  his  dnes, 
an  instruction  submitting  the  question  whether 
such  a  notice  was  given  was  erroneous,  where 
the  notice  relied  on  contained  do  reference  to 
the  member's  inability  to  pay  the  dues. 

9.  Where  an  instruction  calls  attention  to  ev- 
idence that  the  clerk  of  a  local  camp  of  a  bene- 
ficiary association  received  his  mail  at  a  cer- 
tain ofQce,  and  that  a  notice  was  addressed  to 
him  at  that  office,  and  states  that  these  circum- 
stances may  be  taken  into  consideration,  to  de- 
ternaine  whether  the  notice  was  received,  and 
the  jury,  if  they  so  find,  may  iafer  that  the 
notice  was  received,  it  Is  emnieous,  as  being  a 
comment  on  tbe  evidence. 

10.  The  propoued  amendment  to  the  state  Oon- 
stitutioD  (article  2.  fi  28)  providing  that,  in  the 
trial  by  jury  of  civil  cases  in  coarts  of  record, 
three-fourths  of  the  jm-y  concurring  may  ren- 
der a  verdict,  has  been  le^nllf  adopted,  and  be- 
come a  part  of  the  Constitution. 

Appeal  from  Circuit  Court,  Cooper  Coun- 
ty; Jas.  B.  Hazell,  Judge. 

Action  by  William  Smith  and  others 
against  the  Sovereign  Camp  of  the  Wood- 
inen  of  the  World  on  a  beneficiary  certificate. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.  Reversed. 

Brome  ft  Bamett  and  J.  W.  Jamison,  for 
appelant  J.  F.  Butberford.  for  respondents. 

BUBGBS8,  J.  Defendant  Is  a  fraternal 
beneficiary  association,  incorporated  tinder 
Uie  laws  of  the  state  of  Nebraska,  Issues  cer- 


tiflcatee  in  tbe  nature  of  life  Insurance  poli- 
cies on  the  lives  of  Its  members  in  tbe  nature 
of  life  inannuice,  and  Is  autborlsed  to  trans- 
act tnisinesa  as  racb  association  In  this  state. 
Tbere  was  a  local  camp  of  defendant  order 
at  tbe  Tillage  of  Goocb  Mill,  In  Cooper  conn- 
ty.  Mo.  One  J.  E.  Smitii  was  a  member  of 
said  camp,  and  beld  a  ben^dary  certificate 
of  defendant  by  tbe  tenna  of  wblch,  upon 
the .  death  of  said  member  while  In  good 
standing  In  defendant  order,  tbe  plaintiffs  In 
this  suit  were  entitled  to  receive  an  amount 
not  to  exceed  the  sum  of  $2,000,  based  upon 
tbe  iHToceeds  of  one  assessment  of  all  mem- 
bers of  defendant  order.  Smith  died  on  Jan- 
nary  6, 1800.  His  beneficiaries  instituted  this 
snlt  for  recorery  of  the  amount  spedfled  In 
said  certificate^  The  suit  Is  brought  upon 
the  the<»7  that  tbe  deceased  at  the  date  of 
bis  death  was  a  member  In  good  standUig  of 
defendant  order,  aud  that  be  had  paid  all 
dues  and  assessments  leiied  against  him, 
and  that  his  certificate  was  in  full  force  and 
^ect  By  its  answer,  defendant  denied  the 
good  standing  of  tbe  deceased,  denied  tbat 
be  bad  paid  assessments  and  dnes  as  re- 
quired,  and  afilrmatlvely  aveired  that  the  de- 
ceased foiled  to  make  the  payment  of  assess- 
meuts  and  dnes  dne  from  him  and  payable  to 
the  clerk  of  tbe  local  camp  on  or  before  tbe 
Ist  day  of  December,  18U8.  And  that  "at 
tbe  time  of  the  death  of  said  Smith  be  bad 
not  paid  tbe  said  assessments  and  dues,  and 
tbat  at  the  date  of  bis  deatb  said  Smith  was 
and  bad  been  suspended  from  said  ordw,  and 
all  rights  and  benefits  under  and  by  Tirtne 
of  his  beneficiary  certificate,  and  his  mem- 
benblp  bad  been,  and  was,  absolutely  for- 
feited, and  said  beneficiary  certificate  was 
null  and  void,  and  the  plaintiffs  bad  no  rights 
tharennder."  To  the  answer  plaintiffs  filed 
a  reply,  in  which  It  Is  stated  that  deceased 
[became  sick  and  unconscious,  and  that  on 
the  2d  day  of  December,  1899,  wbUe  In  that 
condition,  he  was  suspended  by  the  local 
camp;  that  prior  to  his  suspension,  and 
while  sick,  he  hod  served  said  camp  with 
notice,  as  prorlded  by  by-laws  and  constltu- 
tton  of  defendant,  of  snch  sickness,  and  that 
It  thereupon  became  and  was  the  Autj  of 
said  local  camp  to  pay  bia  assessmente  and 
dues,  and  that,  If  It  failed  to  do  so.  It  was 
not  the  fault  of  said  deceased;  and  that  de- 
fendant ta  estopped  from  duiylng  tbat  said 
dues  were  not  paid].  Defendant  filed  a  mo- 
tion to  strike  out  this  part  of  the  r^ly  In- 
cluded In  brackets,  upon  the  ground  that  it 
constituted  a  departure  from  the  cause  of 
action  declared  upon  In  the  petition.  This 
motion  was  orerruled,  and  defradant  ex- 
cepted. 

At  the  trial  the  application  of  deceased  for 
membership  In  defendant  order,  togetho:  with 
the  beneficiary  certificate,  and  such  sections 
of  tbe  constitution  and  by-laws  of  defendant 
order  as  bear  upon  the  Issues  InvolTed,  were 
read  In  evidence.  By  a  stipulation  read  Id 
evidence  on  behalf  of  defendant.  It  was  ad- 
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mltted  tbat  In  the  month  of  October  defend- 
ant levied  an  asseaBment  against  all  mem- 
bers, known  as  No.  108,  and  that  the  same 
was  due  and  payable  by  each  and  every  of 
such  members  during  the  month  of  Novem- 
ber, 1890,  and  on  or  before  December  1^ 
1898;  tbat  said  assessment  was  regular  In 
every  reject,  and  that  under  it  there  was 
due  froiii  said  deceased,  upon  the  certifi- 
cate named  In  plalntlfC's  petition,  the  sum 
of  $1;  that  there  were  due  from  bim  emer- 
gency fund  dues  in  the  sum  of  10  cents,  and 
camp  dues  in  the  sum  of  16  cents;  and  '^at 
said  deceased  failed  and  neglected  to  pay 
any  and  all  of  said  amounts  on  or  before 
December  1,  1899."  It  is  further  admitted 
that  the  amounts  so  due  were  never  there- 
after paid,  and  that  said  Smith  also  failed 
to  pay  assessment  No.  109,  levied  upon  all 
membes  of  defendant  order  in  good  stand- 
ing, and  due  and  payable  on  the  let  day  of 
January,  1900.  Plaintiffs  introduced  testi- 
mony tending  to  show  that  on  the  27th  day 
of  November,  1890,  0.  E.  Smith,  a  brother 
of  the  deceased,  wrote  to  B.  F.  Bedwell,  the 
clerk  of  the  local  camp  of  defendant  order, 
the  following  note:  "Gooch  Mill,  Mo.,  Nov. 
27,  1899.  Mr.  B.  F.  Bedwell— Dear  Sir:  I 
am  requested  to  notify  you  that  my  brother 
Jasper  is  sick,  and  I  wish  yon  would  see  how 
bis  standing  In  the  lodge  is;  fix  his  dues  up 
all  O.  K.,  and  I  will  settle  wftb  yon.  ¥ours 
respectfolly,  O.  B.  Smith"— and  tbat  he  in- 
closed tbe  same  In  an  envelope,  which  he 
ttamped  and  directed  to  the  said  Bedwell. 
at  Goocb  Mill,  and  then  placed  same  In  said 
post  office.  Defendant  objected  to  the  readr 
Ing  of  said  notice  In  evidence  for  tbe  reason 
that  It  was  wb(^  Insi^cleDt  as  a  notice 
under  tbe  constitution  and  by-laws  ttf  de- 
fendant's order,  and  for  tbe  further  reason 
tbat  tbe  mere  depoidtlng  of  tbe  letter  In  the 
post  office  was  not  sufficient  These  objec- 
tions the  court  overmled,  and  defendant  ex- 
cited. Over  tbe  objectlona  of  d^endant, 
philntll&i  were  permitted  to  introduce  evi- 
dence tending  to  show  that  the  said  deceased 
was  delliioos  and  unconscious  daring  tbe 
greater  part  of  tbe  time  of  bis  last  illness, 
to  which  ruling  of  the  court  defaidant  also 
excited.  Lottie  Smith,  vrtdow  of  tbe  de- 
ceased, was  a  witness  on  behalf  of  defend- 
ant, and  stated.  In  snbstance,  tbat  her  hiu- 
band  was  first  taken  sick  on  Tuesday  before 
Thanksgiving,  In  Novembo;  1899.  Tnesday 
before  Thanksgiving  was  the  28tb  day  of 
November.  She  testified  further  tbat  on 
Monday,  tbe  day  bef(»e,  which  was  on  No- 
vember 27tb,  her  husband  was  at  Boonvllle. 
This  was  tbe  day  on  wblcb  O.  B.  Smith  says 
he  wrote  and  mailed  tbe  letter  to  Bedwcdl. 
She  also  stated  tbat  0.  E.  Smith  did  not  caU 
to  see  his  brother  nntn  more  tban  a  week 
after  he  became  sick.  Dr.  Wilson,  who  was 
a  witness  on  b^lf  ot  plaintiffs,  testified 
that  he  was  first  called  to  riAt  deceased  on 
Novemtier  29tb.  B.  F.  Bedwell,  who  was  a 
witness  on  bpbalf  of  the  defendant,  testified 


that  he  was  clerk  of  tbe  local  camp  of  de- 
fendant otAcT',  that  he  resided  within  four 
or  five  mUes  of  the  town  of  Goocb  Mill, 
which  was  his  post  ofilce,  but  that  he  never 
received  the  letter  alleged  to  have  been  mail- 
ed to  him  November  27,  1890,  until  tbe  1st 
day  of  February,  1901,  wben  it  came  to  taim 
inclosed  in  another  envelope,  bearing  the 
postmark  of  the  Boonvllle,  Mo.,  post  ofttce, 
accompanied  by  an  anonymous  note  written 
on  a  scrap  oi  brown  paper,  saying:  "L  found 
this  In  the  road  between  Gooch  blill  and 
Overton."  Witness  further  testified  that  he 
liad  never  heard  anything  about  a  written 
notice  until  he  received  said  paper  on  Friday 
before  tbe  day  of  trial.  He  also  testified 
that  on  tbe  27th  day  of  November,  18119.  tbe 
correct  name  and  postmark  of  the  post  oflioe 
at  Gooch  Mill  was  "Gooch  Mills";  that  tb* 
name  of  the  post  office  and  the  stamp  was 
changed  about  the  Ist  day  of  July,  1900,  to 
"Goocb  Mill";  that  the  envelope  which  pur- 
ported to  have  been  mailed  to  him  on  tbe 
27th  day  of  November,  1899,  and  to  Inclose 
tbe  notice  hereinbefore  menti<»ied,  bore  the 
stamp  of  "Gooch  MilL"  The  envelope  was 
also  introduced  in  evidence,  and  tbe  post- 
mark thereon  was  unmistakably  "Goocb 
Mill."  He  farther  testified  tbat  thinking  it 
strange  a  lett^  would  be  mailed  on  tbe  27tb 
of  November,  1899,  and  not  received  nntll 
the  Ist  at  February,  1901,  he  cmnpared  the 
PMtmark  on  a  number  of  old  enrelcvies 
which  be  bad,  and  wblcb  passed  tbnni^  the 
post  office  at  Goocb  Mills  tmmedUtely  be- 
fore and  after  the  said  27th  day  of  Novem- 
ber, 1899.  A  number  of  these  SBTtiopeB  bear- 
ing tbe  postal  stamp  wwe  Introduced  la  eTft> 
dence  by  defendant  With  respect  to  bis 
course  ot  dealing  in  accepting  payment  of 
assessments  and  does  from  members  ot  ^ 
camp  after  they  became  due  on  tbe  1st  day 
ot  tbe  month,  said  witness  testified  tbat  he 
had  until  the  5tlk  of  tbe  month  in  which  to 
make  his  r^rt  to  the  Omaha  office,  and  tbat 
If  a  member  came  before  him  in  good  health 
before  the  forwarding  of  his  reports  In  any 
month,  and  paid  his  assessments  and  dues; 
it  was  his  custcon  to  accept  payment,  and 
to  T^H»t  sw^  member  In  good  standing;  that 
tbe  members  of  the  lodge  knew  that  if  they 
came  before  blm  in  good  health  aft«  the  let 
of  the  month,  and  before  tiie  forwarding  of 
his  reports  for  tbat  month,  be  (Bedwell) 
would  receive  their  dues  and  r^wrt  tbem  in 
good  standing.  Bvldwce  on  behalf  of  plain- 
tiffs tending  to  show  tbat  on  tbe  lOtb  day 
of  December,  1899.  there  was  a  discussion 
among  the  members  at  a  meeting  of  tbe  lt>cal 
camp  of  tbe  Illness  of  the  said  Jaaper  Smith 
Tras  admitted  over  the  objections  of  the  de- 
f«idant,  and  defendant  excepted. 

At  the  close  of  all  tbe  evidence,  defendant 
asked  a  peremptory  instruction  to  tbe  effect 
that,  undo:  all  the  evidence,  plaintiffs  could 
not  recover,  and  tbe  verdict  of  tbe  Jury  must 
be  tm  the  defendant.  This  Instruction  was 
refused  by  the  court;  and  defendant  duly  ex- 
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cepted  at  the  time.  The  court  then  gaT«  to 
the  Jury  seren  instructions.  To  the  giving 
of  No*.  2,  3,  and  4,  defendant,  by  counBel, 
duly  excepted  at  the  time. 

InstructloDH  Nos.  2  and  3  are  as  follows: 

"(2)  If  the  ]nry  find  that  the  said  J.  B. 
Smith,  now  deceased,  had  paid  his  dues  and 
assessments  to  defendant,  and  was  in  good 
standing  up  to  and  Including  the  1st  day  of 
December,  1899,  and  that  on  said  date  dues 
and  an  assessment  were  due  defendant  from 
said  Smith,  and  that  on  or  prior  to  said  date 
said  Smith  became  sick  and  unable  to  pay 
said  assessment  and  dues  on  the  Ist  day  of 
December.  1899,  and  that  on  or  prior  to  said 
date  he  notified,  In  writing,  the  clerk  of  the 
defendant's  local  camp  at  <?ooch  Mills  of  the 
Bald  disability,  then  It  was  the  duty  of  said 
local  camp  to  pay  said  assessment  and  dues. 
And  in  determining  whether  said  notice  was 
given  to  the  clerk  of  said  camp,  if  you  find 
that  B.  F.  Bedwell  was  the  clerk  of  said 
camp,  and  that  he  was  In  the  habit  of  receiv- 
ing his  mall  at  the  post  ofBce  of  Oooch  Mills, 
Missouri,  and  that  on  or  before  the  1st  day 
of  December,  1899,  said  Smith  cansed  a  no- 
tice In  writing,  stating  his  condition  and  in- 
ability to  pay  said  assessment,  to  be  proper- 
ly addressed,  stamped,  and  placed  in  the  post 
ofBce  for  said  Bedwell,  these  are  circumstan- 
ces which  may  be  taken  Into  consideration  In 
determining  whether  snch  notice  was  receiv- 
ed by  said  Bedwell,  unless  said  Inference 
Is  overthrown  by  the  other  testimony. 

"(3)  If  the  Jury  find  that  Smith,  on  op 
prior  to  the  let  day  of  December,  1899,  was 
Blck  or  disabled,  and  while  In  that  condition 
was  unable  to  pay  bis  assessment  and  dues 
to  said  defendant  order;  that  he  cansed  no- 
tice In  writing  to  be  given  to  the  clerk  of  the 
local  camp  at  said  Gooch  Mills,  Missouri,  as 
stated  In  the  foregoing  Instruction  No.  2,  then 
the  clerk  of  said  camp  had  no  right  to  re- 
port said  Smith  suspended  for  the  month 
of  December.  1899;  and  if  defendant  order 
did  so  suspend  said  Smith  under  these  dr- 
camstances,  and  refuse  to  reinstate  him,  such 
facta  constitute  no  defense  In  this  case;  and 
If  you  find  that  said  Smith  was  suspended 
by  the  defendant  under  such  circumstances, 
and  while  so  suspended  said  Smith  died,  the 
defendant  is  liable  to  plaintifFs  for  the 
amount  specified  in  said  beneficiary  certifi- 
cate, and  the  jnry  vrlll  so  find." 

The  Jury  returned  a  verdict  for  plalntllfs 
in  the  sum  of  $2,063.38^,  upon  which  Judg- 
ment was  rendered.  Upon  a  poll  of  the  Jury, 
it  was  found  that  only  nine  of  their  number 
had  agreed  upon  the  verdict  In  due  time, 
defendant  filed  motion  for  new  trial,  which 
was  overruled,  and  defendant  granted  an 
appeal  to  this  court.  Thereafter,  more  than 
four  days  after  final  judgment,  but  during 
the  same  term  of  court,  defendant  filed  its 
motion,  supported  by  affidavits,  to  set  aside 
the  order  overruling  its  motion  for  a  new 
trial,  and  to  reinstate  the  same,  upon  the 
.gnnnd  of  newly  dlBcovered  evldenee^  Tlili 
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motion  was  also  overruled,  and  defendant  ex- 
cepted. 

It  is  mslsted  by  defendant  that  as  the  pe- 
tition alleged  that  the  deceased  was  in  good 
standing  with  the  order  at  the  time  of  his 
demise,  and  in  the  reply  to  the  answer  of 
defendant  that  he  stood  suspended,  these  al- 
legations are  Inconsistent  and  Irreconcilable, 
and  the  new  matter  in  the  reply  constituted 
a  departure  from  the  cause  of  action  de- 
clared upon  in  the  petition,  and  therefore  de- 
fendant's motion  to  strike  out  should  have 
i  been  sustained.   The  answer,  among  other 
i  things,  by  way  of  defense,  alleged  that  "there 
1  was  duly  and  legally  levied  by  the  proper 
i  officers  of  defendant,  in  conformity  with  the 
\  constitution  and  laws  of  defendant,  npon  all 
]■  of  the  members  of  the  association,  one  as- 
i  sessment  for  the  month  of  November,  1809; 
I  and  by  the  constitution  and  laws  of  said 
I  order,  -and  by  the  terms  of  his  said  agree- 
!  ment  so  as  aforesaid  fully  set  forth,  it  be- 
I  came  and  was  the  duty  of  said  J.  E.  Smith 
I  to  pay  to  the  clerk  of  said  Oooch  Mills  Camp, 
i  on  or  before  the  Ist  day  of  Decemlwr,  1899, 
i  the  amount  of  said  assessment  No.  106  char- 
I  ged  against  his  certificate,  to  wit,  the  sum 
of  one  dollar,  and  the  monthly  camp  dues 
for  the  month  of  November,  1899.  being  the 
sum  of  $  ,  and  the  sum  of  ten  cents,  be- 
ing the  emergency  fund  dues  above  mention- 
ed, yet  said  J.  B.  Smith  failed  and  neglected 
on  OP  before  the  said  Ist  day  of  December, 
1899,  to  pay  to  the  clerk  of  said  camp  the 
said  several  sums  above  mentioned,  in  the 
manner  provided  by  the  constitution  and 
laws  of  said  order,  and  by  reason  thereof  said 
J.  B.  Smith  became  and  was  on  the  1st  day 
of  December,  1899,  suspended  from  said  or- 
der, and  his  benefldary  certificate  became 
and  was  wholly  null  and  void."   It  Is  man- 
ifest from  the  pleadings  that  the  suspensten 
of  deceased  was  first  raised  by  the  answer, 
and  in  the  reply  thereto  it  Is  alleged  that 
deceased  was  in  fact  suspended  as  therein  al- 
leged; and  in  explanation  of  such  suspen- 
sion, and  why  It  should  not  be  a  valid  de- 
fense to  this  action,  the  facts  and  circum- 
stances connected  with  It,  and  which  brought 
It  about,  are  set  forth  in  the  reply.    It  was 
therefore  no  , departure  from  the  cause  of 
1  action  declared  upon  in  the  petition,  and  the 
motion  to  strike  out  was  properly  overriiled. 

A  point  is  made  upon  the  action  of  the 
court  in  admitting  evidence  tending  to  show 
that  deceased  was  delirious  and  unconscious 
during  his  last  sickness,  defendant  contending 
that  his  condition  was  no  legal  excuse  for  the 
nonpayment  of  dues  and  assessments  Imposed 
■  upon  deceased  as  a  member  of  the  order.  It 
was  stipulated  between  the  parties  that  In  the 
month  of  October,  1899,  the  defendant,  by  Its 
proper  officers,  and  In  accordance  with  Its  cnn- 
stitution  and  laws,  duly  and  legally  levied 
upon  all  the  memben  of  defendant  associa- 
tions In  good  staTiding  aftor  November  Ist  one 
beneficiary  fund  assessment,  which  said  as- 
KMmcnt  was  designated  and  known  as  as- 
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aesunent  No.  106,  and  was  due  and  payable 
by  etch  and  every  of  said  membos  during  the 
month  of  Noremba,  1809,  and  on  or  before 
December  1.  1899;  that  said  assessment  was 
duly  and  legally  promulgated,  and  notices  of 
the  sauie  sent  to  the  clerks  of  all  the  camps 
of  defendant  In  tbe  manner  and  form  as  by 
Its  constitution  provided;  that  the  amount  of 
said  assessment  due  from  deceased,  J.  EL 
Rmlth.  upon  tbe  certificate  mentioned  In  plain* 
tifftf  petition,  and  payable  on  or  before  De- 
cember 1,  1890,  was  the  sum  of  $1;  that  tbe 
amount  of  emergency  fund  dues  which  was 
provided  by  the  constitution  and  laws  of  de- 
fendant, due  and  payable  from  said  Smith 
daring  the  month  of  November  (being  on  or 
liefore  the  lat  day  of  Decemba),  was  tbe  sum 
of  10  cents;  that  tbe  sovereign  camp  gnieral 
fmid  dues  due  and  payable  from  the  said  <iB- 
ceased  during  tbe  month  of  Noveml)^',  and 
on  or  before  the  lat  day  of  December,  was  the 
sum  of  15  cents;  that  the  camp  general  fund 
dues  due  and  payable  by  said  deceased  for  the 
said  montii  of  November,  and  on  or  before  the 

1st  day  of  December,  was  the  sum  of  

cents;  that  aald  deceased  failed  and  neglected 
to  pay  any  and  all  of  said  amounts  on  or  before 
December  1.  1899;  that  there  bad  been  levied 
for  the  month  of  October  an  assessment  In  like 
amount  as  that  for  November,  and  the  amount 
of  emergency  fund  dnei^  sovereign  camp  gen- 
eral fund  dues,  and  camp  dues  In  like  amount 
were  doe  and  payable  from  said  deceased  on 
or  before  the  Ist  day  of  November;  that  said 
deceased  did  pay  all  of  said  amounts,  and 
never  Oiereafter  was  there  anytbliv  paid  by 
him,  or  for  him  by  any  poson,  to  tbe  detoid- 
ant  or  its  officers.  By  the  constitution  and 
by-laws  of  the  order,  all  cotlflcates  of  insur- 
ance Issued  by  it  become  null  and  void  upon 
the  faUnre  of  the  assured  to  pay  to  the  cleric 
of  the  camp,  on  w  before  tbe  1st  day  of  eacb 
month,  dues  and  assessments  levied  against 
him;  iind  for  failure  ro  do  so  he  stau^  sus- 
pended, and  Is  not  entitled  to  any  benefits  of 
the  order.  But  plaintiffs  say  that  defendant 
ought  not  to  be  heard  to  complain  In  this  court 
of  the  ruling  of  the  trial  court  in  this  regard, 
because  the  first  objection  made  to  this  cba^ 
acter  of  testimony  was  to  the  testimony  of 
the  witness  Charles  E.  Smith,  yhen  two  wlt- 
nesaee  had  previously  given  similar  testimony 
without  objection  by  defendant  and  cross-ex- 
amined by  It  with  respect  to  the  same  matter. 
Plaintiffs  rely  upon  the  case  of  Qntxvy  Co.  v. 
Smith,  74  Mo.  App.  419,  as  sustaining  their 
positions.  In  that  case  It  was  said:  "Nor  do 
we  think  any  harmful  error  was  committed 
by  the  court  permitting  s  witness  to  answer 
a  question  as  to  the  value  of  the  goods  at- 
tached, since  the  same  evidence  had  gone  in 
without  objection  at  an  earlier  stage  of  the 
trial.  Conceding  that,  as  an  original  proposi- 
tion, such  evidence  was  imprcq^er,  it  was  not 
a  substantial  laror  materially  aifectlng  the 
merits  of  the  controversy,  In  the  circumstances 
of  this  case."  It  tbm  appears  that  tbe  court 
thou£^t  that  the  ruling  of  the  brial  court  was 


ernmeons,  but  it  refused  to  reverse  Qte  Jndg- 
mait,  upon  the  ground  that  the  error  waa  not 
a  substantial  one,  afCectli^  the  merits  of  the 
controversy,  In  the  drcumstances  ot  tb/e  cam. 
fAni  while  we  think  tbe  Judgment  In  the  case 
*  at  bar  should  not  be  reversed  because  of  the 
ruling  of  tbe  court,  under  the  tircumstanoes 
of  the  case,  we  ai«  univ^ared  to  give  assent 
to  the  proposttion  tiiat  because  a  party  to  a 
suit  sits  by,  and,  without  obJectloD,  penults  a 
witness  Introduced  by  an  adverse  party  to  tes- 
tis to  matters  which  are  Inadmissible  In  evi- 
dence, and  cross-examines  him  with  respect  to 
such  matters,  be  is  thereby  estopped  from 
thereafter  In  the  same  case  objecting  to  tbe 
same  kind  of  evidence  when  offered.  #WUle 
plaintiffs  admit  that  the  anured  did  bot  pay 
hla  assessment  on  December  1,  1880,  which 
evidently  opnated  a  forfeiture  of  his  policy, 
notwithstanding  he  was  delirious  and  oncoo- 
Bclons  when  It  became  due  Ci  Beach  on  In- 
surance, I  081;  Carpenter  v.  Centennial  Mu- 
tual Ufa  Association,  68  Iowa.  458,  27  N.  W. 
456,  56  Am.  855;  Thompson  v.  Insurance 
Co.,  104  U.  &  262,  26  Ll  SMI.  765k  unlesa  Its 
payment  was  waived  by  the  order,  or  there 
waa  some  good  and  lawful  excuse  for  not  pay- 
ing it;  the  assured  was  suspended  from  tbe 
time  default  In  the  paymoit  was  mad&  The 
constitution  and  by-laws  of  the  ord«  express- 
ly provided  that  If  the  admission  fees,  dues, 
or  beneficiary  fund  assessment  levied  against 
the  person  named  In  the  oertlfieato  shall  not 
be  paid  to  tbe  clerk  of  his  camp,  as  required 
by  the  constitution  and  laws  of  Ihe  order,  the 
certificate  shall  be  null  and  void,  and  con- 
tinue BO  until  payment  Is  made  in  accordance 
Uierewlth.  But  plaintiffs  contend  that  not- 
wiUistandlng  these  provldons  the  assored  dUl 
not  become  snspoided  by  reason  of  his  failure 
to  pay  his  assessment  on  the  Ist  day  oS  De- 
wmber,  1809,  but,  in  ordor  to  that  end,  some 
action  must  have  been  taken  by  tbe  bonrd  In 
that  regard,  and  dte  Pnhr  v.  Grand  Lod^.  77 
Mo.  App.  47,  as  supporting  this  omtentlon: 
but  the  constitution  and  by-laws  of  the  order 
In  that  case  expressly  provided  that  members 
who  did  not  pay  their  assessments  at  the  le- 
gal time  should  be  notified  by  the  grand  sec- 
retary or  accountant  ctf  the  lodge  of  tbe  date 
of  the  lodge  session  that,  in  case  they  did  not 
pay  their  assessments  In  arrears  In  the  course 
of  the  next  foUowInir  mmth,  they  would  at 
the  last  meeting  In  that  month  be  stricken 
from  the  niMnbershlp  list  of  the  mortuary 
fund,  while  no  such  provision  is  contained  in 
the  charter  of  defendant  This  case  does  not. 
therefore,  sustain  plaintiffs*  contentloa  I«w- 
18  V.  Benefit  Ass'n,  77  Mo.  App.  586,  la  also 
relied  upon  by  plaintiffs,  but  that  caae  is  bot- 
tomed upon  the  case  of  Pidir  v.  Orand  t^odge. 
supra,  and  for  the  same  reason  is  not  In  potot 
In  the  CRse  In  hand.  On  the  other  hand.  It 
was  held  In  Borgraefe  v.  Knights  of  Honor, 
22  Mo.  App.  127,  Uiat  undCT  a  law  of  a  benev- 
olent sodety  which  makes  tlie  nonpayment  of 
assessment  toe  a  given  period  after  notice  op- 
erate as  a  suspension.  Ipso  factt^  ot  the  de- 
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llnqoent  member,  It  Is  not  necessary  tbat  the 
snqtension  should  be  Judldally  determined  by 
any  ]udlcat«7  act  of  the  order.  Tbe  aame 
rule  la  announced  in  HoKln^  v.  Supreme  Oonn- 
cll.  76  Gal.  loe,  18  Fac.  125,  9  Am.  St  Rep. 
173.  Nor  can  aacb  certificate  be  renewed  aft- 
er the  death  of  the  assured  in  case  the  consti- 
tution and  by-laws  of  the  association  suspend 
the  beneficiary  certificate.  Ipso  facto,  by  the 
nonpayment  of  the  assessment.  Hamy  t. 
Grand  Lodge,  00  Mo.  App.  472. 

Another  Insistence  by  plaintiffs  Is  that 
Bedwell,  who  was  clerk  of  the  camp  for  eight 
years,  had,  by  his  course  of  dealing,  estab- 
lished a  custom  of  recelTing  from  the  mem- 
bers of  tbe  order  their  dues  and  assessments 
long  after  the  time  required  by  the  law  of 
tbe  order,  and  by  reason  thereof  Induced  the 
assured  to  believe  that  he  .was  not  required 
to  pay  his  assessment  and  dues  on  the  Ist 
day  of  the  month,  and  in  consequence  there- 
of waived  the  forfeiture.  Bedwell  testified, 
in  substance,  that  he  reported  deceased  sus- 
pended on  the  2d  of  December,  1899;  that 
If,  after  the  1st  day  of  tbe  month,  and  be- 
fore be  had  forwarded  his  reports  for  that 
particular  month,  a  member  came  before  btm 
and  tendered  payment  while  In  good  health, 
he  would  accept  payment  and  report  him  In 
good  standing.  Section  115  of  defendant's 
t^-Iaws  expressly  confers  authority  upon  tbe 
clerk  to  accept  dues  and  assessments  when 
so  tendered  by  a  member  while  In  good 
health.  There  was  no  waiver,  therefore,  of 
any  condition  or  requirement  of  defendant's 
constitution  and  by-laws,  or  of  tbe  contract 
of  the  deceased,  through  any  act  of  the  cleit: 
of  the  local  camp.  The  acceptance  by  him 
of  assessments,  under  the  circumstances,  was 
compliance  with,  and  not  a  modification  or 
waiver  of,  defendant's  law.  This  being  true. 
It  ts  unnecessary  to  cite  authorities  showing 
that  the  clerk,  under  the  constitution  and  by- 
laws of  defendant,  was  without  power  or 
authority  to  bind  the  company,  or  to  waive 
any  provision  of  its  law,  by  a  course  of  con- 
duct in  accepting  the  payments  of  assess- 
ments of  delinquent  members. 

PlalntlfTs  seek  to  avoid  the  fact  of  a  for- 
feiture for  nonpayment  by  showing  what 
they  claim  to  be  a  compliance  with  section 
128  of  defendant's  by-laws,  entitled  "Indigent 
Sick  Members,"  by  which  It  is  provided,  in 
effect,  that  If  a  member  In  good  standing 
shall  become  sick,  and  while  in  that  condi- 
tion shall  be  unable  to  pay  his  dues  and 
assessments,  he  shall  not  be  suspended,  but 
it  shall  be  the  duty  of  the  local  camp  to  pay 
them,  provided  he  shall  notify  tbe  clerk  of 
Ills  camp,  in  writing,  of  said  disability  each 
month  before  he  becomes  delinquent.  The 
sufllclency  of  the  notice  In  this  regard  la 
challenged  upon  tbe  ground  that  it  Is  wholly 
InsuflSclent  to  comply  with  defendant's  by- 
law, in  that  there  is  nothing  upon  the  face 
of  it  which  Indicates  tbat  the  deceased  had 
authorised  or  had  any  knowledge  of  it.  It 
Is  true  that  tbe  by-lawi  provide  that  If  be 


(the  assured)  shall  notify  tbe  clerk  of  his 
camp,  in  writing,  of  bis  disability  to  pay  his 
assessments  each  month  before  be  becomes 
delinquent  the  camp  will  pay  tbem  for  blm; 
and  the  notice  In  question  Is  signed  by  his 
brother  C.  E.  Smith.  We  are  not,  however, 
Inclined  to  place  upon  it  the  strict  construc- 
tion contended  for  by  defendant,  but,  being 
in  the  interest  of  the  assured,  we  think  any 
person  knowing  the  facts  may  give  tbe  no- 
tice, and  sign  bis  own  name  to  It;  otherwise, 
if  a  member  of  the  order  should  be  so  un- 
fortunate as  to  become  nnahle,  by  sickness 
or  disease,  to  give  such  notice  under  his  own 
signature,  or  to  direct  It  to  be  done,  he  would 
forfeit  his  policy,  which  we  are  satisfied  was 
never  contemplated  or  intended  by  tbe  or- 
der, but  that  any  written  notice  calling  the 
attention  of  the  camp  to  the  condition  of  the 
assured,  and  his  inability  to  pay,  no  mattw 
by  whom  given,  Is  all  that  Is  required.  More- 
over, tbe  notice  says,  "My  brother  Jasper  is 
sick,  and  I  am  requested  to  so  notify  you," 
and  then  requests  tbe  clerk  to  see  how  his 
standing  in  the  lodge  is,  and  to  fix  his  dues 
up.  Tbe  Inference  to  be  drawn  from  the  lan- 
guage in  which  the  notice  is  couched  Is  that 
the  request  mentioned  therein  was  by  the 
assured.  But  the  notice  nowhere  says  that 
the  assured,  by  reason  of  sickness  or  disabili- 
ty, was  unable  to  pay  his  assessment  and 
dues,  and  -  In  this  respect  does  not  comply 
with  the  by-laws.  It  was  only  under  these 
conditions  that  the  camp  had  the  authority 
to  draw  an  order  for  a  sufficient  sum  each 
month  to  keep  tbe  assured  in  good  standing 
during  his  Illness,  but  in  no  case  could  such 
an  order  be  drawn  for  the  benefit  of  any 
member  who  was  delinquent.  Tbe  notice 
was,  we  think.  Insufficient 

From  what  has  been  said,  it  is  immaterial 
whether  the  clerk  of  the  camp  received  the 
notice  or  not,  and  therefore  unnecessary  to 
pass  upon  that  question. 

Instruction  No.  2  given  by  the  court  Is  er^ 
roneouB,  in  that  it  assumes  that  the  assured 
became  sick  and  unable  to  pay  his  assepiH- 
ment  and  dues  on  the  1st  day  of  December. 
1899.  and  that  on  or  prior  to  said  date  he 
notified,  in  writing,  the  clerk  of  the  defend- 
ant's local  camp  at  Gooch  Mills  of  the  said 
disability,  where  there  Is  nothing  said  in  the 
notice  with  reapect  to.  or  Indicative  of,  tbe 
inability  of  the  assured  to  pay.  It  is  er- 
roneous for  the  reason  that  it  submits  to 
the  Jury  the  construction  of  a  written  Instru- 
ment, to  wit,  the  notice,  which  was  for  the 
court,  and  not  the  jury.  Comfort  v.  Ballln- 
gal,  134  Mo.  281,  35  S.  W.  609,  and  authori- 
ties dted.  Moreover,  It  la  misleading  and 
comments  on  the  evidence,  in  that  It  calls 
the  attention  of  the  jury  to  specific  facts 
in  evidence,  and  then  tells  them  that  "these 
are  circumstances  which  may  be  taken  into 
consideration,  whether  such  notice  was  re- 
ceived by  said  Bedwell,  and  they  may  from 
said  facts,  if  they  so  And,  infer  that  the  let- 
ter was  received  by  the  said  Bedwellt  unlen 
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said  Inference  li  <rrertbrown  by  other  teiQ- 
mony."  Ealaer  v.  South  St  Louis  Mutual 
Life  Insurance  Ga,  7  Mo.  App.  579;  McFad- 
In  T.  Catron,  120  Mo.  262,  25  8.  W.  606. 

Tbepe  is  no  merit  In  the  point  nude  In  the 
motion  for  new  trial  tl»t  the  Joint  and  con- 
current resoIutl(m  of  the  SVirtleth  General 
Assembly  of  tiie  state  of  IDssonri  submitting 
for  ftdopdon  to  the  qualified  voters  ot  the 
state  an  amoidment  of  section  28  of  article 
2  of  the  CkHiatltDtlon  of  tue  state  of  Uiv- 
souri,  providing  that,  In  the  trial  by  Jury  ot 
all  cMl  cases  In  courts  of  record,  three- 
fourths  of  tbe  members  ot  the  Jury  concur- 
ring may  render  a  verdict,  was  not  legally 
adopted,  and  has  not  become  a  part  of  the 
Constitution'  of  the  state.  Gabbert  v.  Chi- 
cago, H.  I.  A  P.  Ry.  Co.,  171  Mo.  84.  70  S. 
W.  881. 

'  There  was  no  error  committed  in  overrul- 
ing the  motion  to  set  aside  the  order  overmt 
ing  defendant's  motion  for  a  new  trial  and 
to  reinstate  the  same. 

For  these  intimations,  the  Jndgment  is  re- 
versed, and  the  cause  remanded.  All  of  this 
divislMi  concur. 


STATE  ex  lel.  TOWN  OF  CANTON  et  aL  v. 
ALLEN,  State  Auditor. 

(Supreme  Court  of  Missouri.    Dec.  9,  1903.) 

HUNIOIPAL  CORPORATIONS-rCHARTER— ELEC- 
TRIC LIGHT  PLANT— PUBLIC  AND  PRIVATB 
LIGHTING— SPECIAL  ELECTION—RESOLUTION 
—ORDINANCE— PROPOSITION  TO  VOTERS-AM- 
BIGUITY—CONSTITUTIONAL  LAW— STATUTES. 

1.  Under  Bev.  St.  1899,  {  6276  (Laws  1873, 

{>.  210),  providing  that  the  legislative  author- 
ty  of  cities  of  a  certain  class  ahall  "order"  an 
election  to  be  held  for  the  pnrpose  of  testing 
the  sense  of  the  qaallfied  voters  on  proposi- 
tions to  become  indebted,  or  te  increase  the 
debt  thereof,  an  order  or  resolution  passed 
with  the  same  (ormalitlea  aa  an  ordinance  Is 
by  the  dtr's  charter  required  to  be  passed  is 
Bufflcient  for  the  pnrpose. 

2.  A  resolution  of  a  cit;  coudcU  ordering  an 
election  for  the  purpose  of  testing  the  sense  of 
the  qnallfled  voters  on  a  propoaition  to  in- 
crease the  debt  of  the  dty,  requiring  15  days' 
previous  notice  of  the  election,  is  complied  with 
by  publication  of  the  notice  on  the  4th,  11th, 
and  18th  of  the  same  month  in  s  weekb'  news- 
paper; 18  days  having  elapsed  from  the  time 
of  the  first  insertion  and  the  election. 

3.  The  proposition  submitted  for  the  purpose 
of  testing  the  sense  of  the  qualified  voters  of  a 
city  was  to  increase  the  debt  by  issuing  bonds 
for  the  purpose  of  constructing,  maintaining, 
and  operating  or  purchasing  an  electric  light 

}>lant  to  supply  the  city  and  all  persons  there- 
n  with  light;  thereby  authorizing  the  town  to 
increase  its  debt  by  issuing  bonds.  B^d,  that 
an  objection  that  this  was  equivalent  to  two 

Kropositioos— one,  to  Increase  me  debt  by  issu- 
ig  bonds  for  the  pnrpose  of  constructing, 
maintain  ing,  and  operating  an  electric  light 
plant,  and  the  other,  to  increase  the  debt  by 
issuing  bonds  for  the  purpose  of  purchasing  an 
electric  light  plant  already  in  the  town— end 
that  the  two  propositions,  being  submitted  to- 
gether, made  ft  impossible  for  any  voter,  by 
his  vote,  to  say  which  of  the  two  proposftions 
he  favored  or  opposed,  Is  without  merit 

4.  A  resolution  of  a  city  council  providing 
for  a  special  election  to  test  the  sense  of  the 
qualified  voters  thereof  on  a  proposition  to  In- 


crease the  city's  debt  designated  a  voting 
place  In  each  of  the  four  wards  of  tiie  dtj. 
There  was  an  ordinance  then  in  force  requir- 
ing all  special  elections  to  be  held  in  one  place, 
to  be  designated  by  the  mayor.  Beld  a  mere 
irregularity,  which  would  not  invalidate  the 
election,  or  discredit  tbe  bonds  issuable  as  the 
result  of  such  election. 

5.  A  city  ordinance  ordering  the  issuance  of 
bonds,  and  providing  that  tbe  bonds  are  to  be 
issued  and  the  taxes  levied  and  collected  for 
the  purpose  of  enabling  the  dty  to  erect,  main- 
tain, and  operate  or  purchase  an  electric  plant 
for  fumishii  if  light  to  all  i^ersons  and  corpora- 
tions residi  'g  and  doing  business  therein,  is 
not  in  cont  .  vention  of  Const,  srt.  10,  f  1,  pro- 
viding that  he  taxing  power  may  be  exercised 
by  munlcii  il  corporations  for  corporate  pur- 
poses; nor  section  3,  Hmitfnz  the  levying  and 
collection  of  taxes  for  public  purposes  only; 
nor  section  10,  empowering  the  General  Aa- 
sembly  to  vest  in  cities  the  power  to  asaess 
and  collect  texes  for  municipal  purposes. 

6.  Act  March  28,  1897  (Laws  1HI7,  p.  49), 
entitled  "A?  act  to  enable  cities,  towns  and 
Tillages  opi ,  ating  under  special  charters  and 
containing  ,'n  thousand  inhabitants  or  less  to 
Issue  bond  tor"  various  specified  purposes, 
and  also  )  -  the  purpose  of  constmetlDg  or 
purchasing    waterworks    and    electric  lifcht 

Slants,  is  rH  in  contravention  of  Const,  art. 
,  fi  28,  pr'  viding  that  no  bill,  except  general 
and  free  public  school  appropristlon  bills,  shall 
contain  ''more  than  one  subject,  wfaidi  shaD 
be  dearly  expressed  in  the  title." 

7.  Rev.  St.  1899,  S  6276,  granting  power  to 
dtles  to  purchase  or  erect  and  maintain  elec- 
tric plante  for  public  and  wivate  lighting.  Is 
not  violative  of  Const,  art.  2,  (  20,  f(»biddinc 
the  teking  of  private  property  for  private  use. 

8.  Rev.  St  1809,  S  granting  power  to 
dtles  to  pui  lase  or  erect  and  maintain  elec- 
tric plants  1  r  public  and  private  lighting;  is 
not  violative  •  ^  Const,  art  10;  |  8,  nqunnK 
texes  to  be  <  jrm. 

9.  Rev.  St  ^Sd&,  i  6278,  grautlnK  power  to 
cities  to  purcbnse  or  erect  and  maintain  elec- 
tric plants  for  public  and  private  lightiDg,  is 
not  violative  of  Const  U.  S.  art  1,  |  10.  nor 
Const.  Mo.  art.  2,  I  16,  forbidding  the  passage 
of  any  law  Impairing  the  obligation  of  con- 
tracts, though  an  ordinance  sutnorising  the  Is- 
sne  of  bonds  for  such  purpose  is  psssed  while 
private  persons,  to  whom  had  been  granted  an 
exclusive  franchise,  were  operating  a  plant  for 
that  purpose,  and  the  franchise  had  several 
years  to  run. 

10.  Bev.  St  1899,  {  0376,  grantins  power  to 
dties  to  purchase  or  erect  and  maintain  elec- 
tric plants  for  public  and  private  lighting,  and 
authorizing  the  exerdse  of  the  right  of  emi- 
nent domain,  is  not  violative  of  Const  art  2, 
i  20,  forbidding  tbe  taking  of  private  property 
with  or  without  compensation,  unless  by  con- 
sent of  the  owner,  except  for  private  ways  of 
necessity,  drains,  and  ditches. 

11.  Bev.  St.  1889,  {  6275,  grantlnfc  power  to 
cities  to  purchase  or  erect  and  maintain  elec- 
tric plants  for  public  and  private  lighting,  and 
authorizing  tbe  acquisition  of  property  f<»-  the 
pnrpose  by  purchase  or  tbe  exercise  of  the  right 
of  eminent  domsin,  Is  not  violative  of  Gonst 
art  2.  i  21,  forbidding  the  taking  of  private 
property  fbr  puldic  use  without  Just  compensa- 
tion. 

12.  Rev.  St.  1^,  S  6276,  granting  power  to 
cities  to  purchase  or  erect  and  maintain  elec- 
tric plants  for  public  sod  private  llghtiDg.  is 
not  violative  of  Const,  art  2,  |  SO,  providing 
that  no  person  shall  be  deprived  of  property 
without  due  process  of  law. 

In  Banc.  Mandamus  b7  the  state,  on  the 
relation  of  the  town  of  GaotoQ  and  others, 
against  Albert  O.  Allen,  state  auditor.  Writ 
granted. 


Digitized  by 


Google 


8TATB  T.  ALLBN. 


869 


Arthnr  Hllbort  and  W.  Bf.  HUbert,  for  re- 
lator. B.  0.  Crow.  Atty.  Geiu  Sam  B.  Jef- 
fries, and  B.  W.  Bay,  for  respondoit 

BUBGBSS,  3.  On  the  15th  day  of  Jane. 
1908,  the  rotors  filed  In  this  court  thehr  pe- 
tition for  a  writ  of  mandamuB  directed  to 
Albert  O.  Allm,  state  auditor  of  Hlaaonrl, 
commanding  him  to  make  or  cause  an  ex- 
amination to  be  made  in  mdee  to  aacertato 
whether  the  law  was  compiled  with  in  the  Is- 
suance of  certain  bonds  to  tti^  nmount  of 
910,000,  Issued  by  said  dty,  for  -le  purpose 
of  conatnicHng,  maintaining,  o^  rating,  or 
purdiaalng  an  dectrlc  plant  to  fiAippIy  the 
town  of  Canton,  and  all  persons  and  parties 
timeln,  with  light,  and  If  npcm  aoA  examina- 
tion It  be  found  the  law  has  been  complied 
with  to  the  issuing  of  said  bonds,  to  register 
the  same,  and  to.  certify  by  indoisetpent  there- 
on that  all  the  provisions  of  the.*  awe  of  the 
state  autborUng  their  issue  hav  been  com- 
plied with.  The  defendant  Allea  .f alTod  the 
Issuance  of  the  wilt,  and  made*  his  return 
thereto.  t  > 

The  relators,  to  tbelr  petltlon,-'^ted  that 
the  town  of  C^ttm  now  Is,  and.  was  at  the 
time  of  all  the  transactions  ther^  mentton- 
ed,  a  municipal  corporation  containing  less 
than  K^OOO  Inhabltanto,  organised  under  a 
special  chartov-an  act  of  the  OebAral  Assem- 
bly of  the  state  of  Hissourf  approTed  March 
19, 1978  <Laws  1873,  p.  208);  tba  -V.  W.  Ben- 
bow  la  mayor  of  said  town,  and  1  jh  oo-relators 
are  members  of  the  board  of  tr  stees  of  said 
town;  that  the  defendant,  Albr ;'oO.  Allen,  Is 
the  auditor  of  the  state,  and.  'as  such,  when 
bonds  are  Toted  and  Issued  by  'tounldpal  cor- 
poratlons  for  the  purpose  of  constructing, 
maintaining,  and  operating  or  purchasing  an 
electric  plant  to  supply  such  city  or  town,  and 
all  persons  and  parties  therein,  with  light,  It 
was  and  Is  his  duty,  when  the  bonds  are  pre* 
sented  to  him,  with  the  proper  proof  that  the 
law  has  been  complied  with  to  the  Issue  of 
such  bonds,  to  register  them  to  a  book  or 
books  provided  for  that  purpose,  and  to  cer- 
tify by  Indorsement  on  such  bond  or  boods 
that  all  the  condltlooB  of  the  law  authorizing 
their  Issue  have  been  compiled  with. 

"Your  relators  further  state  that,  to  pursu- 
ance with  the  authority  given  them  by  the 
laws  of  the  state  of  Missouri,  desiring  to  test 
the  sense  of  the  qualified  voters  of  the  town 
of  Canton  on  a  proposition  to  Increase  the  in- 
debtedness of  the  town  by  Issuing  ten  thou- 
sand dollars  to  bonds  for  the  purpose  of  con- 
structing, matotalntog,  operattog,  or  purchas- 
ing an  electric  plant  to  supply  the  town  of 
Canton,  and  all  persons  and  parties  therein, 
with  light,  they  caused  fifteen  days*  previous 
notice  to  be  given  by  publication  to  a  news- 
paper printed  and  published  to  the  town  of 
Canton  of  an  election  to  be  held  on  the  23d 
day  of  September,  1902,  for  the  purpose  of 
testing  the  sense  of  the  qualified  voters  of  the 
town  of  Canton  on  a  proposition  to  Increase 
the  bonded  indebtedness  of  the  town  of  Oan- 


1  ton  by  Issntog  tea  thousand  dollars  to  bonds 

i  for  the  purpose  of  consti-ucting,  malntotolng, 
I  and  operating  or  purchastog  an  tiectric  plant 
'  to  supply  the  town  of  Canton,  and  all  persons 
'  and  parties  tl»reto,  with  light,  which  said  or- 
:  der  of  notice  was  made  on  September  2,  1902, 
I  by  the  board  of  tnutees.  and  approved  by  the 
mayor,  a  copy  of  said  order  Is  as  follows:  *It 

■  Is  hereby  ordoed  by  the  board  of  trustees  of 
the  town  of  Canton,  stote  of  Mtsaourl.  that  a 

;  special  election  he  held  in  the  several  wards 
.  to  the  town  of  Canton,  county  and  stote  afore- 
!  said,  on  the  2d  day  of  September,  A.  D.  1902, 
to  wit:   Fhrst  Ward,  T.  J.  Haggard  ft  Son's 
office;  Second  Ward,  at  the  Canton  House 
-  sample  room;  Third  Ward,  at  the  sheriff's 
i  office  in  courthouse;  Fourth  Ward,  at  Thomas 
1  W.  Furlong's  office;  Fifth  Ward,  at  Starr  & 
.  Zahn's  LuiTkber  Company  office— for  the  par- 
;  poM  of  testing  the  sense  of  the  qualified  vot- 
ers  of  said  town  of  Canton  upon  a  proposition 
to  tocrease  the  debt  of  the  town  of  Canton  by 
I  issuing  bonds  of  said  town  to  the  amount  of 
j  ten  thousand  dollars  fw  the  purpose  of  con- 
:  Btructtng,  matotatoing,  and  operating  or  pur- 
chasing an  electric  light  plant  to  supply  snld 
:  town  of  Canton,  and  all  persons  and  parties 
'  thereto,  with  light;  said  bonds  to  be  known 
,  and  designated  as  electric  light  bonds  of  the 
i  town  of  Canton,  stote  of  Missouri.  All  of 
I  said  bonds  shall  be  dated  on  the  lat  day  of 
i  October.  A,  D.  1W2,  and  diall  bear  no  greater 

■  rate  of  interest  than  four  per  cent..per  annum, 
I  payable  semiannually,  and  having  annexed 
;  thMeto  toterest  coupons.  Said  bonds  and  In- 
:  terest-bearing  coupons  to  be  made  payable  to 
:  bearer  at  Citizens'  Bank  of  Canton,  at  Canton, 
i  Missouri.  All  of  said  bonds  shall  be  of  tlie 
:  denomtoatlon  of  five  hundred  dollars  each,  and 
I  to  be  numbered  from  1  to  20  toduslve.  Said 
I  bonds  to  become  due  as  follows:  Number  one 
I  to  be  due  five  years  from  date,  number  two  to 
;  be  due  six  years  from  date,  number  three  to 
;  be  due  seven  years  from  date,  number  four  fib 
I  be  due  eight  years  from  date,  number  five  to 
I  be  due  ntoe  years  from  date,  number  six  to  be 
:  due  ten  years  from  date,  number  seven  to  be 
'  due  eleven  years  from  date,  number  eight  to 

be  due  twelve  years  from  date,  number  nine 
i  to  be  due  thirteen  years  from  date,  number 
I  ten' to  be  due  fourteen  years  from  date,  num- 
1  bers  eleven  to  twenty  tocluslve  to  be  due  twen- 
I  ty  years  from  date.  Said  bonds  numbers 
:  deven  to  twenty,  tocluslve,  or  one  or  more  of 
1  them,  to  order  of  their  numbertog,  may  be 
I  paid  on  the  1st  day  of  October  of  any  year 
I  after  ten  years  from  the  date  hereof,  at  the 
i  option  of  the  said  town  of  Canton,  which  op* 
;  tion  shall  be  exercised  by  the  board  of  tms- 
1  tees  of  the  town  of  Canton,  for  and  In  t}ehalf 
!  of  said  town,  by  giving  notice  to  writtog  to 
I  said  Citizens*  Bank  of  Canton,  In  the  town  of 
i  Canton,  Missouri,  at  least  ten  days  before  the 
i  first  day  of  October  of  any  such  year.  At 
said  election  the  voters  shall  vote  by  ballot, 
and  those  voting  In  favor  of  the  Increase  of 
I  the  debt  oC  the  town  for  the  purpose  of  con- 
I  stmctlng.  matotalnliig.  and  operattog  or  pup- 
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duicing  an  electric  light  plant  to  supply  aald 
town  o£  Ganton,  and  all  peraona  and  parties 
ttioreln,  wltb  light,  shall  have  printed  on  their 
ballots:  "For  Increase  of  Debt   Yes.**  And 
those  TOtiiig  against  the  Increase  of  the  debt 
of  the  town  for  the  purpose  of  constructing,  ; 
maintaining,  cq;>arating,  or  purchasing  an  elec-  ! 
trie  plant  to  supply  said  town  of  Oanton,  and 
all  penuns  and  parties  therein,  with  light,  [ 
shall  have  printed  on  their  ballots:   "For  In-  ' 
crease  of  Debt.  No.**  It  is  further  ordered 
that  at  least  fifteen  dayiT  preTlous  notice  shall  ; 
be  given  of  the  election  herein  (Holered  by  pub- 
lication in  the  Canton  News,  a  weekly  news-  | 
paper  published  In  the  town  of  Canton;  said  > 
notice  to  be  al^ed  by  the  mayor  and  attested  j 
by  tbe  town  cleric*  j 
"Relators  further  Inform  tbe  court  that  aft-  i 
er  said  election,  an  ordinance  duly  passed  by 
the  board  of  trustees  of  the  town  of  Canton,  ; 
signed  by  the  mayor,  attested  by  the  clerk,  and  | 
published,  declared  the  result  of  said  election 
to  be  tiiat  the  following  proposition  was  car-  ' 
ried  and  adopted  by  the  vote  and  assent  of  ' 
two-thirds  of  the  qnalifled  voters  of  the  said 
town  of  Canton  voting  at  said  election,  as  cer-  ^ 
tlfled  by  the  Judges  and  clerks  of  said  elec>  ' 
tlon  to  the  board  of  trustees  of  the  said  town  '■ 
of  Canton,  and  as  counted  and  cast  np  by  the  | 
town  clerk.  In  the  iffesence  of  the  board  ot 
truBtees,  on  Soptember  24,  1902.   Said  ord- 
nance is  as  follows: 

"•Ordinance  No.  107. 

"  'An  ordinance  declaring  the  result  of  tne 
special  election  held  in  the  town  of  Can-  ' 
ton  on  the  23rd  day  of  Septemlier,  A.  D.  ; 
IWS,  and  providing  for  the  issuing  of  | 
bonds  of  said  town  of  Canton  for  the  pur- 
pose of  constructing,  maintaining  and  op- 
erating or  purchasing  an  electric  plant  to 
supply  the  town  of  Canton  and  all  persona 
and  parties  therein  with  light. 
"  'Be  it  ordained  by  the  board  of  trustees  of 
the  town  of  Canton,  Missouri,  as  follows: 

"  'Section  1.  At  a  special  election  held  In 
the  town  of  Canton  on  the  23rd  day  of  Sep- 
tember, A.  D.  190S,  under  and  in  accordance 
with  the  statutes  of  the  state  of  Missouri, 
in  such  case  made  and  provided,  the  follqw- 
Ing  proposition  was  carried  and  adopted  by 
tbe  vote  and  assent  of  two  thirds  of  tho  qnal- 
Ifled  voters  of  said  town  voting  at  said  elec- 
tion as  certified  by  the  Judges  and  clerks 
of  said  election  to  the  board  of  trustees  of 
said  town  of  Canton  and  as  counted  and 
cast  up  by  the  town  clerk  in  the  presence 
of  said  board  of  trustees  on  the  24tli  day  of 
September,  A,  D.  1902,  which  proposition  was 
as  follows  to-wlt:  To  increase  the  debt  of 
the  town  of  Canton  by  Issuing  bonds  of  said 
town  to  the  amount  of  ten  thousand  dollars 
for  tbe  purpose  of  constructing,  malntoinlng 
and  operating  or  purchasing  an  electric  plant 
to  supply  said  town  of  Canton  and  all  per- 
sons and  parties  therein  with  light  thereby 
authorizing  the  town  of  Canton  to  increase 
tbe  debt  of  the  town  of  Canton  by  issuing  the 


bonds  of  the  town  to  tbe  amount  of  ten 
thousand  dollars. 

"  'Sec.  2.  There  are  betehy  ordoed  to  be  Is- 
sued bonds  of  the  town  of  Canton  In  tte 
name  of  the  town  in  tbe  amount  of  ten  thou- 
sand dollars. 

"  'Sec.  8.  Safd  bonds  to  be  known  and  des- 
ignated as  electric  light  bonds  of  tbe  town 
of  Canton,  stote  ot  Missouri.  All  of  said 
bonds  shall  be  dated  the  first  day  of  October, 
A.  D.  1902,  and  shall  bear  no  greater  Intmst 
than  four  per  cent,  per  annum  payable  8em^ 
annually  and  havli^  annexed  timeto  inter- 
est coupons.  Said  bonds  and  interest  cou- 
pons to  be  made  payable  to  bearer  at  CHI- 
sens'  Bank  of  Canton  at  Canton,  Missouri. 
All  of  said  bonds  to  be  rigned  iny  the  mayor 
of  tbe  town  and  by  the  cleife  of  the  town 
and  each  bond  shall  have  affixed  thn«to  the 
corporate  seal  of  tbe  town  and  interest  cou- 
pons shall  be  signed  1^  the  mayor  and  the 
town  cleric.  All  of  sftid  bonds  shall  be  of 
the  denomination  of  five  hundred  dollars  ea<A 
and  to  be  numbered  from  1  to  20  InelnslTe. 
Said  bonds  to  become  due  as  follows:  Nmn- 
ber  one  to  be  due  five  years  from  date,  num- 
ber two  to  be  doe  six  years  from  date,  num- 
ber tiuwe  to  be  due  seven  years  from  date, 
number  fbur  to  be  due  eight  years  from  date, 
number  five  to  be  due  nine  years  from  date, 
number  she  to  be  due  ten  years  from  date, 
number  seven  to  be  due  eleven*  years  from 
dste,  number  eight  to  be  due  twelve  years 
from  dat^  number  nine  to  be  due  thirteen 
years  from  date,  number  tea  to  be  due  fonr^ 
teen  years  from  date,  nnmt)er8  11  to  20  In- 
clusive to  be  due  twenty  years  from  date. 
Said  bonds  from  numbers  11  to  20  inclusive 
or  one  or  more  of  them  to  order  of  th^r  unm- 
bering  may  be  paid  on  the  first  day  nt  Oc- 
tdbec  of  any  year  after  ten  years  from  the 
date  thereof,  at  the  option  of  the  said  town 
of  Canton,  for  and  In  behalf  of  said  town, 
by  ^ving  notice  in  writing  tO  saUI  CitiieQ^ 
Bank  of  Oanton  In  the  town  of  Canton,  Mis- 
souri, at  least  ten  days  before  the  flist  day 
of  October  of  any  such  year. 

"  'Sec.  4.  Tbe  board  of  trustees  shall  an- 
nually levy  and  collect  on  the  value  of  all 
property  within  the  town  of  Oanton  taxable 
by  law,  a  tax  of  one  tenth  of  one  per  centum, 
or  so  moch  as  may  be  necessary  for  the  pur- 
pose of  paying  the  interest  coupons  on  said 
bonds  as  they  may  mature,  whieb  said 
amount  shall  be  paid  in  cash.  Bald  tax  aball 
be  known  as  electric  light  interest  tax;  and 
said  board  of  trustees  of  tbe  town  of  CSntwi 
shall  annually  levy  and  collect  on  the  value 
of  all  property  within  the  town  of  Oanton 
taxable  by  law,  a  tax  not  exceeding  one  tenth 
of  one  per  centum,  to  t>e  known  as  electric 
light  sinking  fund,  which  shall  constitute  a 
sinking  fund  to  pay  olT,  cancel  and  redeem 
the  principal  of  said  bonds  whenever  tbe 
same  shall  mature  or  be  called  in  for  redonp- 
tlon,  and  said  tax  shall  be  paid  In  cash. 

"  'Sec.  6.  Said  bonds  ahall  be  registered  as 
provided  by  law»  a  copy  of  this  ordinance 
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shall  be  printed  on  tbe  back  of  eacb  of  said 
bonds  aod  sball  be  referred  to  In  tbe  body  of 
said  bonds,  and  aball  be  considered  a  part 
thereof.  Upon  tbe  back  of  each  bond  shall 
be  printed  a  certldcate  to  be  aigned  and  cer- 
tified b7  the  Auditor  of  the  state  of  Mis- 
souri, stating  that  tbe  law  has  been  compiled 
with  In  the  Issue  of  the  within  bond  and 
that  it  bas  been  duly  registered  In  bla  office 
as  is  required  by  law. 

**  This  ordinance  shall  be  In  foroe  from 
and  after  Its  publication. 

"  'Approved  on  this  24th  day  of  September, 
A.  D.  1902.  F.  W.  Benbow,  Mayor  of  Town 
of  Canton. 

"  'Attest:   B.  F.  Henderson,  Town  Clerk.' 

"Said  relators  further  Inform  tbe  court 
that  thereafter,  In  pursuance  with  ,tbe  au- 
thority given  them  by  tbe  laws  of  tbe  state 
of  Missouri,  they  Issued  bonds  of  tbe  town 
of  Canton,  In  tbe  name  of  tbe  town  of  Can- 
ton, to  the  amount  of  ten  thousand  dollars, 
for  the  purpose  of  constructing,  maintaining, 
and  operating  or  purchasing  an  electric  plant 
to  supply  the  town  of  Canton,  and  all  persons 
and  parties  therein,  with  light;  that  in  the 
Issuing  of  said  Iwnda  they  compiled  with 
all  the  laws  of  tbe  state  of  Missouri  made 
and  provided  for  tbe  Issuing  of  bonds  for 
tbe  purpose  of  constmctlng,  maintaining,  and 
operating  or  purchasing  an  electric  plant  to 
supply  the  town,  and  all  persons  and  parties 
therein,  with  light  Relators  further  Inform 
the  court  that  they  presented  tbe  l)onds  so 
Issued  to  the  State  Auditor,  Albert  O.  Allen, 
for  registration,  and  paid  the  said  Albert  O. 
Allen,  State  Auditor,  the  requisite  fee  for 
registering  the  same,  and  submitted  to  him 
tbe  proper  proof  that  they  had  complied  with 
all  tbe  requirements  of  the  law  In  the  Issu- 
ing of  said  bonds.  Although  your  petitioners 
have  complied  with  the  law  made  and  pro- 
vided in  such  case  and  for  such  purpose,  tbe 
said  respondent  aB  Auditor  for  the  state  of 
MisBourl,  has  refused,  and  still  falls  and  re- 
fuses, to  register  said  bonds,  and  to  Indorse 
on  them  a  certificate  setting  forth  that  they 
have  complied  wltb  tbe  law  made  and  pro- 
vided for  Issuing  bonds  for  the  purpose  of 
constructing,,  maintaining,  and  operating  or 
purchasing  an  electric  plant  to  supply  the 
town,  and  all  persons  and  parties  therein, 
vrith  light;  that  by  reason  of  the  premises 
your  relators  have  been,  aud  still  are,  pre- 
vented from  exercising  their  rights,  in  con- 
structing, maintaining,  and  operating  or  pur- 
chasbig  an  electric  plant,  and  they  have  no 
remedy  In  the  premises  by  or  through  ordi- 
nary process  or  proceedings  by  law.  Where- 
fore they  pray  this  honorable  court  to  award 
against  the  said  respondent,  Albert  O.  Allen, 
State  Auditor,  a  writ  of  mandamus,  com- 
manding the  said  State  Auditor,  Albert  O. 
Allen,  to  make  an  examination,  or  to  cause 
an  examination  to  be  made,  In  order  to  as- 
certain whether  the  law  baa  been  compiled 
wltli  in  the  Isialng  of  said  bonds,  and  If, 


upon  such  examination.  It  Is  found  that  tbe 
law  bas  been  compiled  with  In  the  Issuing 
of  said  bonds,  to  register  tbe  same,  and  to 
certify  by  indorsement  thereon  that  all  the 
provisions  of  tbe  law  of  the  state  of  Missouri 
authorizing  their  Issue  have  been  complied 
wltb,  and  for  such  other  process  and  reme- 
dies as  may  to  tbe  court  seem  just  and  equi- 
table." 

The  Auditor,  In  his  return,  admits  all  tbe 
allegations  In  tbe  petition,  down  to  and  in- 
cluding ih&t  paragraph, which  reads  as  fol- 
lows: 

"Respondent  further  admits  that  the  bonds 
so  authorized  under  the  purported  election 
and  notice  thereof,  and  the  ordinance  so  at- 
tempted to  be  passed,  were  executed  by  said 
relator  and  presented  to  tbe  respondent  for 
registration." 

The  return  then  proceeds  as  follows: 

"Respondent  further  avers  that,  soon  aftw 
the  said  bonds  were  filed  wltb  him  for  r^ 
Istratlon,  be,  as  State  Auditor  aforesaid, 
made  an  examination  of  tbe  proof  submitted 
with  said  bonds,  and  upon  said  examination 
found  that  relators  had  not  complied  wltb  all 
tbe  requirements  of  the  law  authorizing  their 
issuance  by  relator  the  town  of  Canton,  aud 
their  registration  by  respondent  as  State 
Auditor,  for  tbe  following  reasons: 

"That  by  section  1  of  article  2  of  said  char- 
ter of  tbe  town  of  Canton,  which  is  a  spe- 
cial and  public  act,  the  corporate  powers  and 
duties  of  said  town  are  vested  In  tbe  mayor 
and  board  of  trustees.  That  because  of  said 
charterprovisionssald  town  could  exercise  no 
corporate  powers,  except  by  the  co-ordinate 
action  of  the  mayor  and  board  of  trustees 
of  said  town.  That  said  election  was  order- 
ed by  the  board  of  trustees  of  said  town, 
instead  of  by  the  co-ordination  of  the  mayor 
and  board  of  said  town.  Because  the  hold- 
ing of  said  election  was  never  authorized  or 
ordered  by  on  ordinance  of  said  town  duly 
passed  by  Its  board  of  trustees,  and  duly 
signed  by  its  mayor,  and  pubilsbed  In  a  news- 
paper published  In  said  town  within  thirty 
days  after  Its  passage.  That  said  special 
election,  under  the  law,  could  not  be  ordered 
except  by  an  ordinance  of  said  town  of  Can- 
ton theretofore  duly  passed  by  Its  board  of 
trustees,  and  duly  signed  by  its  mayor,  and 
puhMsbed  In  a  newspaper  published  In  said 
town  within  thirty  days  after  Its  passage, 
ftnd  that  said  special  election  was  Illegal  and 
void. 

"Because  at  least  fifteen  days'  notice  of 
said  special  election  was  not  given  in  a  news- 
paper published  In  said  town,  or  In  any  other 
way.  Because  at  said  special  election  tbe 
proposition  voted  on  and  declared  by  said 
ordinance  to  be  carried  and  adopted  by  tbe 
assent  of  two-thirds  of  the  qualified  voten 
of  said  town  voting  at  said  election  held  as 
aforesaid  was  as  follows,  to  wit:  To  In* 
crease  the  debt  of  the  town  of  Canton  by  is- 
suing bonds  of  said  town  to  the  amount  of 
ten  tbousand  dollars  for  tbe  purpose  of  con- 
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•tructlng,  malntalnliig  and  operating  or  pur^ 
chasing  an  electric  light  plant  to  supply  said 
town  of  Canton,  and  all  persons  and  parties 
therein,  with  light,  thereby  authorizing  the 
town  of  Canton  to  increase  the  debt  of  the 
town  of  Canton  by  iBSuing  bonds  of  the  town 
to  the  amount  of  ten  tbousaid  dollars.'  That 
said  so-called  proposition  contained  two  prop- 
ositions— one;  to  Increase  tlie  debt  of  the 
town  by  issuing  its  bonds  to  the  amount  of 
ten  thousand  dollars  for  the  purpose  of  con- 
structing, maintaining,  and  operating  an  elec- 
tric plant  to  supply  tbe  town,  and  all  parties 
and  persons  therein,  with  light;  the  other 
proposition,  to  increase  the  debt  of  the  town 
by  issuing  its  bonds  for  said  sum  for  the 
purpose  of  purchasing  an  electric  plant  al- 
ready in  said  town  to  supply  said  town,  and 
all  persons  and  parties  therein,  with  light. 
That  said  two  propositions  being  contained 
tc^ther  in  one  made  it  impossible  for  any 
Toter,  by  his  rote,  to  say  which  of  the  two 
propositions  contained  In  said  so-called  prop- 
osition he  favored  or  opposed.  Because  said 
manner  of  submission  rendered  it  impossible 
for  aay  voter  to  vote  for  or  against  the  prop- 
osition he  f8V(H%d  or  opposed,  said  election 
was  Illegal  and  void. 

"That  althoogh  said  town,  by  Its  ordinance, 
declared  that  the  said  election  authorized  It 
to  issue  the  bonds  described  in  said  petition, 
and  heretofore  referred  to,  in  said  amount, 
and  ordered  said  bonds,  in  said  amount,  num- 
ber, and  description,  to  be  issued,  it  did  not 
by  said  ordinance  say  whether  said  bonds 
were  to  be  Issued  for  the  purpose  of  obtain- 
ing the  means  with  which  to  construct,  main- 
tain, and  operate  an  electric  plant  to  supply 
said  town,  and  all  persons  and  parties  there- 
in, with  light,  or  whether  said  bonds  were  to 
be  used  to  provide  the  means  with  which  to 
purchase  the  electric  plant  which  now  is,  and 
for  many  years  has  been,  constructed  and 
operated  In  said  town,  to  he  used  to  supply 
the  said  town,  and  all  persons  and  parties 
therein,  with  light 

"That  at  said  special  election  held  as  afore- 
said a  voting  precinct  was  established  by 
said  town  and  Its  officers  and  agents  in  one 
place  In  each  of  the  five  wards  in  said  town, 
and  the  voters  residing  In  said  ward,  respec- 
tively, were  required  to  vote  at  the  voting 
place  in  each  one  of  the  five  wards  of  said 
town,  respectively,  and  votes  were  actually 
cast  in  one  place  -in  each  of  the  five  wards 
in  said  town  at  said  special  election  held  as 
aforesaid.  That  an  ordinance  of  said  relator 
the  town  of  Canton,  in  full  force  and  effect 
when  said  special  election  was  held  (the 
same  being  section  3,  c.  3,  of  the  Revised 
and  Amended  Ordinances  of  1887  of  said 
town),  printed  In  book  form  by  said  town, 
requires  'all  special  elections  to  fill  a  vacan- 
cy occurring  In  the  office  of  mayor,  recorder 
or  marshal,  or  held  for  any  other  purpose,  to 
be  held  at  one  place  in  said  town,  such  place 
to  be  designated  by  the  acting  mayor.*  The 
npeclal  election  was  therefore  lUegal  and 


void,  because  In  violation  of  said  ordinance; 
there  being  no  other  ordinance  regularly 
passed  and  published  providing  for  the  places 
at  which  said  election  should  be  held. 

"Because  said  ordinance  of  the  said  town, 
passed  as  aforesaid,  ordering  the  iiwiT^ng  of 
said  bonds,  and  providing  for  said  tax  of 
one-tenth  of  one  per  centum  to  pay  the  prin- 
cipal of  said  bonds,  contravenes  section  1  of 
article  10  of  the  Constitution  of  Missouri, 
and  also  contravenes  section  3  of  said  article 
10  and  section  10  of  said  article  10  of  the 
Constitution  of  Missouri,  in  this:  tliat  it  pro- 
vides tliat  the  bonds  aforesaid  are  to  be  is- 
sued, and  the  taxes  aforesaid  are  to  be  levied 
and  collected,  for  the  purpose  of  enabling 
said  town  to  erect,  maintain,  and  operate  or 
purchase  an  electric  plant,  with  wtil(di  not 
only  to  light  the  streets,  alleys,  and  pnbUe 
places  of  said  town,  but  also  to  erect  poles 
along  tbe  streets,  alleys,  and  public  places 
in  said  town,  and  string  the  same  with  wires 
for  furnishing  electric  light  to  all  posona 
and  corporations  residing  and  doing  business 
in  said  town,  which  Is  not  a  public  purpose, 
not  a  corporate  purpose,  nor  a  town  purpose^ 
and  therefore  is  in  contravention  of  said  sec- 
tious  1,  8,  and  10  of  article  10  of  the  C<Histi- 
tution  of  Missouri. 

"Because  the  pretended  authority  for  hold- 
ing said  election  and  Issuing  said  bonds  Is  an 
act  of  the  General  Assembly  of  the  state  of 
Missouri,  entitled  'An  act  to  enable  cities, 
towns  and  villages  operating  under  special 
charters  and  containing  ten  thousand  Inhab- 
itants or  less  to  issue  bonds  for  the  purpose 
of  macadamizing,  paving,  guttering,  curbing 
and  improving  streets  and  constructing  pub- 
lic sewers  within  such  cities,  towns  and  vil- 
lages, and  for  the  purpose  of  constructing 
purchasing  water-works  and  electric  light 
plants,  with  an  emergency  clause,'  approved 
March  23,  1867  (Laws  1897,  p.  49),  whicb 
said  act  contravenes  section  28,  art.  4,  of  the 
Constitution  of  Missouri,  in  this:  that  said 
titie  contains  more  than  one  subject  and  In 
this:  that  said  law  provides  that  the  munic- 
ipal corporations  named  in  the  titie  to  said 
act  shall  have  power  and  authority  to  Issue 
their  bonds,  and  construct  maintain,  and  op- 
erate ot  purchase  electric  plants  with  which 
to  supply  8MCh  cities  and  towns,  and  all  per^ 
sons  or  parties  therein,  with  electric  light  for 
private  consumption,  while  there  Is  nothing 
in  said  titie  to  indicate  that  said  act  was 
Intended  to  give  said  cities  and  to'^'ns  au- 
thority to  purchase  an  electric  light  plant 
with  which  to  engage  In  manufacturing  and 
supplying  electric  lights  tor  private  consume 
tion  to  persons  and  corporations  residing  or 
doing  business  in  such  city  or  town. 

"Because  said  act  of  the  General  Assem- 
bly of  the  state  of  Missouri  approved  March 
23,  1807,  and  entitied  as  aforesaid,  contra- 
venes sections  1,  8,  and  10  of  article  10  ot  the 
Constitution  of  Missouri,  because  the  sam« 
provides  that  the  cities  and  towns  mentluied 
therein  shaU  liave  power  and  authority  to 
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Issue  their  bonds  to  crautmct,  malnteln,  and 
operate  efectiic  plants,  not  only  to  Bupply 
floch  dtlea  and  towna  with  Metric  Ught  for 
their  Btreets,  alleys,  and  other  public  places, 
hot  also  to  supply  all  private  persons  and 
parties  ther^  with  electric  light  tor  ^rate 
conaunvtlon,  which  is  not  a  corporate  pur* 
pose,  nor  a  public  purpose,  nor  a  town  pax- 
pose,  and  said  act  of  the  Legislature  therft- 
fore  cont3»veiies  said  sectUm  1  of  said  arti- 
cle 10  itf  the  Constltatiai  of  Hlssourl,  by 
which  the  Leglslatore  of  this  state  is  pro- 
hibited from  gxanting  to  municipal  corpora- 
tlons  power  to  levy  taxes  for  any  otber  than 
corporate  purposes,  because  said  section  3  of 
said  article  10  oC  said  Ckmstltutton  provides 
that  taxes  may  be  levied  and  collected  for 
public  purposes  only.'  Because  said  section 
10  of  article  10  of  the  GonsUtntlon  of  Mis- 
Bouri  problblta  the  General  Assembly  from 
passing  any  law  giving  auU»rity  to  any 
town  to  levy  taxes  for  any  other  than  a  pub* 
lie  purpose. 

"Because  said  act  of  the  General  AaseuH 
bly  of  the  state  of  Mlssouil  of  March  28, 
1887  (Lam  1887f  p.  48),  contravenes  section 
20  of  article  2  of  the  Gonstitntlon  of  Mto- 
sonrl,  in  this:  that  it  authorises  the  munie- 
IpaU^  ther^  named  to  jfhnrlde  dectzlc 
sOantR  to  be  owned  by  the  municipality,  with 
which  to  supply  such  mnnldpaUty,  and  all 
pei-sons  and  parties  therein,  with  light,  and 
provides  that  for  the  purpose  €t  doing  sc^ 
said  municipalities  may  issue  bonds  to  pro- 
vide means  tot  paying  for  such  plants,  which 
said  bonds,  and  the  Interest  thereon,  shall 
be  paid  by  taxing  the  dttsens  of  such  town 
and  their  proper^,  and  also  the  property  of 
nonresidents  (tf  said  town  therein  situated. 
That  the  erection  of  a  plant  with  wUch  to 
supply  private  persons  and  parties  with  elec- 
tric Ugbt,  for  their  private  use  and  oonsnmp- 
tlon,  and  paying  tor  the  same  taxation, 
Is  taking  private  property  Cor  private  use,  in 
Gfmtraventlm  of  ssld  section  20  of  article  2 
of  the  Constitution  of  Missouri 

"Because  ssld  ordinance  of  said  town  of 
Canton  authorising  the  issue  of  said  bonds  as 
aforesaid  contravenes  said  section  20  of  said 
article  3  of  the  OonsUtnUon  of  Missouri,  in 
this:  that  it  auUiorlsed  the  tesue  of  bonds  by 
■aid  town  of  Canton  for  the  purpose  of  rals- 
ing  means  to  provide  an  electric  plant  to  be 
owned  by  the  town  and  operated  by  it  with 
which  to  supply  such  town,  and  all  private 
persons  and  parties  therein,  wiOi  electric 
lights,  and  provides  that  said  bonds,  and  the 
interest  thereon,  shall  be  paid  by  taxing  the 
dtisens  of  such  town,  and  tbeir  property, 
and  also  the  property  ot  nonresidents  of  said 
town,  situated  therein.  Tbot  supplying  elec- 
tric light  to  i^vate  persons  and  parties  Is  a 
private  use^  and  that  raising  money  by  taxa- 
tion to  provide  a  plant  with  which  to  supply 
electric  light  to  such  private  persons  and  par- 
ties tot  thdr  private  use  and  private  con- 
sumptlon  is  taking  private  property  for  pri- 
vate ns^  in  contravention  of  said  section  20 


of  article  2  of  Oie  Gonstitntlon  of  Missouri. 

"Because  said  act  of  the  Oeneral  Assem- 
bly of  March  2S,  1887,  violates  section  8  of 
article  10  of  flie  Constitution  of  BUsionri, 
which  declares  that  taxes  shall  be  uniform 
up<m  the  some  class  of  subjects  within  the 
territorial  llmlte  of  the  authority  levying  the 
tax,  in  this:  that  the  electric  light  plant 
proposed  to  be  erected  by  said  town  with 
the  laroceeds  of  the  bonds  sought  to  be  reg- 
istered, which  said  plant  would  Im  used  not 
only  to  siqiply  electric  light  for  the  streete 
and  public  places  ot  said  town,  but  also  to 
siqnply  electric  light  to  all  private  persons 
and  parties  therein  for  private  consumption, 
would  not  and  could  not  be  taxed  for  state, 
county,  or  munldpal  purposes,  while  the  dec* 
trie  light  plant  which  now  Is,  and  was  at  the 
time  said  special  election  was  held,  and 
which  was  and  Is  owned  by  a  private  cor- 
poration of  this  state,  and  is  engaged  to  the 
dectric  light  businesB  to  said  town,  and  Is, 
and  for  a  long  time  past  has  been,  under  con- 
tract to  fumish  dectric  light  to  many  of  the 
citizens  of  said  town,  must  and  will  be  com- 
pelled to  pay  taxes  to  the  state,  county,  and 
also  to  the  town  of  Canton. 

"Respondent  stotes  that  on  the  8d  day  of 
September,  1881,  the  relator  town  of  Canton 
granted  a  franchise  right  for  an  electric  light 
plant  to  be  erected,  maintained,  and  operated 
within  the  corporate  llmlte  of  said  town  for 
the  period  of  twenty  years  from  said  date, 
and  therein  granted  authority  for  the  use  of 
the  streets,  alleys,  and  public  grounds  of  said 
town  for  the  erection  of  the  poles,  vrires,  and 
other  necessary  appliances,  and  provided  that 
tbe  franchise  thereto  granted  should  not  be 
exdudve.  Said  franchise  also  provided  that 
the  setting  of  poles  and  the  stringing  of 
wires  sbould  be  under  the  control  of  the 
mayor  and  the  board  of  trustees,  and  that 
the  company  to  which  said  right  vras  granted, 
its  succeflBors  and  assigns,  should  fumish  the 
said  town  of  Canton  with  tocandescent  and 
dectric  lights,  as  the  town  might  thereafter 
contract  for,  of  thirty-two  candle  power,  at 
not  exceeding  one  dollar  and  fifty  cento  per 
month  per  Ught,  from  dark  until  midnight 
(moonlight  schedule^,  and  that  said  company 
so  operating  under  said  franchise  sliould  fur- 
nish to  the  reddente  of  said  town  incan- 
descent and  dectric  Ughte  for  commercial 
and  domestic  purposes,  as  may  be  thereafter 
contracted  for,  of  sixteen  candle  power  each, 
at  not  exceeding  the  foUowtog  rates:  One 
16  candle  power  lamp,  per  month,  seventy 
five  cents;  two  10  candle  power  lamps,  sev- 
enty cents  each  per  month;  three  or  four  16 
candle  power  lamps,  aixfy^ve  cmte  each  per 
month;  five  to  twelve  16  candle  power  lamps, 
sixty  cents  each  per  month;  all  night  lamps, 
ninety  cents  per  month,  or  the  same  llgbto 
shall  be  furnished  by  meter  at  not  exceeding 
one  cent  per  hour  per  Ugbt  of  16  candle  pow% 
er. 

"And  respondoit  further  says  that  >oon 
after  the  granting  of  sold  f rondilse.  the  oom- 
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PBD7  to  whicb  It  was  granted,  or  Its  succes- 
ors  and  assigns,  constructed  an  electric  li^t 
plant  In  accordance  therewith,  and  has  used 
and  exercised  said  franchise  right  from  said 
time  to  tbe  present  da7.  and  Is  now  so  nsing 
and  exercising,  and  that  said  franchise  has 
yet  eeveral  years  to  nm  before  its  expira- 
ttwi,  and  said  town,  by  ordinance,  having 
Indoced  the  company  to  construct  a  plant  as 
aforesaid,  and  to  expend  large  sums  of  mon- 
ey In  its  Improvement  and  extension,  Is  iriih- 
oat  authority  to  construct  an  electric  light 
plant  for  the  tnmiBhlng  of  light  to  the  In- 
habitants of  said  town  for  domestic  and  com- 
mercial ose;  that  said  act  of  the  General 
Assembly  approved  March  23,  1897,  does  not 
Apply  In  so  far  as  It  affects  towns,  cities,  and 
Tlllagea  In  this  state  so  situated  and  condi- 
tioned, only  to  the  extent  of  giving  mSA  town 
authority  to  purchase  the  dectrtc  plant  pre- 
viously c<»8tmcted  under  and  by  virtue  of 
the  fmufdilae  grant  therefrom;  and  that  said 
town  was  without  authority,  under  said  act, 
to  construct  an  electric  lig^t  plant  to  furnish 
domestic  and  commercial  lighting,  so  long  as 
said  franchise  is  in  force,  tor  the  reason  that 
It  places  the  burden  of  taxatUm  upon  a  oer- 
tain  business  to  support  and  maintain  a  com- 
petltOT  in  that  business,  deprives  persons  and 
co^ratlons  of  property  without  due  process 
of  law  and  wlttMut  just  compensation,  and 
Impairs  the  obligations  of  contracts,  contrary 
to  the  provlakms  of  sectltnu  15,  20,  21,  and 
80  of  article  2  of  the  Oonstltutton  of  Mis- 
souri, and  section  10  of  artide  1  of  the  Oon- 
atltntlon  of  the  United  States. 

"Respondent  further  states  tliat  lie  htrids 
the  said  fee  paid  to  blm  by  relator  for  the 
registration  of  said  bonds  with  the  under- 
standing and  i^n  condition  that  It  shall  be 
returned  to  the  said  relator  as  soon  as  or 
whenever  It  Is  jndldally  determined  Out  said 
bonds  are  not  eligible  fw  registration,  and 
that  said  money  is  held  by  him  with  the  full 
knowledge,  understanding,  and  agreemoit  of 
said  relator,  and  that  respmidentls  now,  and 
always  has  been,  ready  and  willing  to  return 
said  money  to  relator  upon  demand,  regard- 
less of  the  understanding  for  whlcb  it  is  be- 
ing beld. 

"Respondent,  for  further  return,  denies 
«ach  and  every  allei^tlon  In  the  jtetltlon  not 
herein  expressly  admitted  or  denied. 

"Wherefore,  respondent  having  fully  an- 
swered as  to  his  official  conduct  In  the  pren^ 
Ises,  and  having  shown  that  said  bonds  are 
not  eligible  to  r^tstration,  be  asks  to  go 
hence  with  bis  costs." 

Relator  filed  reply  to  the  retnro  of  the  re- 
spondent. In  which  tt  denied  all  affirmative 
allegations  tiiereln. 

The  relator  the  town  of  Canton  was  or* 
ganlzed  under  a  special  charter  (Laws  1878, 
p.  210),  and  by  the  provisions  of  section  6276, 
Rev,  St  1899.  which  applies  to  such  towns, 
is  conferred  the  authority  to  issue  its  bonds 
to  construct,  maintain,  and  operate  or  pnr- 
cliaae  waterworks  and  electric  plants  to  «np- 


ply  such  cities  or  towns,  and  all  persons  and 
parties  therein,  with  water  and  light.  And 
by  the  following  section  (6276)  It  is  provid- 
ed tbat,  for  the  purpose  of  testing  the  sense 
of  tlie  qualified  votos  of  such  city  or  town 
upon  a  pnqwaltlon  to  become  Indebted  or  to 
increase  tbe  debt  tiiereof  by  Issuing  bonds 
for  the  purpose  mentioned  in  the  preceding 
section,  the  council,  trustees,  or  other  l^ls- 
latlve  authority  of  such  city  or  town  shall 
OTder  an  election  to  be  held,  of  which  not 
less  than  16  days'  previous  notice  shall  be 
given  by  publication  in  some  newspaper  pub- 
lished in  such  dty  or  town.  Such  election 
shall  be  held,  and  Judges  and  clwks  tb«eof 
appointed,  as  In  case  of  other  elections  In 
such  dty  or  town,  or  in  such  manno'  and 
under  meb  regulations  as  may  be  prescribed 
by  ordinance.  Such  spedal  electbHu  maj  be 
held  at  the  time  and  place  of  a  general  elee- 
tton,  and  tiie  Judges,  derks,  and  vQnr  oO' 
cers  oi  neb  general  election  may  act  am 
Judges,  clerks,  and  oth«  ofllcers  ot  such  fe- 
cial election.  At  an  adjourned  meeting  of 
tlie  board  of  trustees  of  tbe  town  of  Canton 
beld  at  the  (rfBce  of  the  mayor  of  said  town 
on  September  2, 1902,  It  was  ordered  by  said 
board  that  a  apedal  election  be  held  In  the 
several  words  lA  said  town  on  the  23d  day  of 
September.  1902,  at  four  places  in  tbe  four 
different  wards  In  said  town,  for  tbe  pur- 
pose of  testing  the  sense  of  tbe  qualified 
voters  of  said  town  upon  a  inqpoaUlon  to  In- 
crease the  debt  of  said  town  by  Issuing  its 
bonds  to  the  amount  of  110,000  fw  tbe  pur- 
pose of  ometmcttDg,  maintaining,  and  <qi- 
watlng  or  purchasing  on  dectrle  plant  to 
supply  said  town,  and  oil  peracma  and  par- 
ties therein,  with  light 

It  is  claimed  by  respondent  that  tboe  was 
no  ordinance  ordering  the  electloo,  and  that 
as  it  was  held  in  pursuance  of  an  order, 
only,  of  the  board  of  trosteea,  It  Is  void.  It 
is  true,  as  contended  by  respondent,  tiiat  by 
section  16,  art  8,  Laws  ISTO,  it  la  provided 
that  the  style  of  an  ordhiances  diall  be^  **Be 
It  ordained  by  the  board  of  tnul»eB  of  the 
town  of  Canton."  But  the  order  of  tbe  board 
in  question  does  not  pretmd  to  be  an  ordi- 
nance, nor  was  it  necessary  that  an  ordi- 
nance should  have  beoi  passed  for  the  pur- 
pose, but  an  order  of  the  board  was  all  that 
was  necessary;  and  It  la  e^ressly  so  provid- 
ed by  sectitm  ^76,  msn.  In  accordance  with 
whose  provtoions  the  order  was  made,  and 
Is  therefore  valid.  It  may  be  conceded  tbmt 
a  resolution  will  not  take  the  place  of  an 
ordinance  ^ere  an  ordinance  Is  required  hj 
charter,  m.  If  such  requirement  is  Implied, 
by  necessary  Inference.  But  In  case  where 
an  ordinanoe  la  not  expressly  required  by  tbe 
charter  or  statute,  but  Is  sUent  «i  tiie  snl)- 
Ject;  a  resolutton  duly  passed  has  been  held 
equivalent  to  a  formal  ordinanoe.  Mer^ 
chanto*  Union  Barb  Wire  Co.  v.  OUcago, 
Burlington  &  Qnlncy  Ry.  Oo.,  70  Iowa,  106, 
28N.  W.494.  In  that  case  it  was  said:  *'In 
our  opinion,  the  dty  may  grant  tiie  right  ct 
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way  In  the  streets  to  ft  railroad  company, 
vblcb  Is  alinply  permission  to  construct  tbe 
railroad  thereon,  under  ivesGrlbed  restric- 
tions, bgr  lesolntlon  or  vote  duly  recorded. 
TTbere  exists  no  necessity  for  expressing  tbJs 
trrant  by  antborlty  by  ordinance,  as  the  stat- 
ute (Code  1878.  {  464)  conferrins  authority 
upon  a  dty  to  anthotlze  or  fmbld  the  con- 
atmctlon  of  nUv^  tracks  In  Its  streets  does 
not  prescribe  llie  manner  of  ezerdslng  the 
authority— whether  by  ordinance,  resolution, 
or  vote  duly  recorded.  The  statute  being 
silent  upon  this  subject  the  antborlty  may 
be  sKerdsed  by  resolution  duly  passed,  or 
Tote  dnly  taken,  appearing  In  the  proper 
record  ot  the  dty.  Van  Vorst  Jersey  City, 
27  N.  J.  Law,  City  of  Qnlncy  T.  Chicago, 
B.  &  Q.  R.  Co.,  92  III.  21;  Sower  t.  Phila- 
delphia. 86  Pa.  281;  First  Municipality  t. 
Cutting,  4  La.  Ann.  885;  State  t.  Henderson, 
88  Ohio  St  644.  We  conclude  that  the  reso- 
lution authorised  defendant  to  construct  the 
side  tracks.**  In  the  case  at  bar  we  are  not 
called  upon  to  go  that  fiir.  as  It  Is  ezpr^ly 
proTlded  by  defendants  charter  that,  for  the 
purpose  of  testing  the  sense  of  quallfled  vot- 
on  of  said  city  for  the  purpose  heretofore 
Indicated,  **the  council,  trustees,  or  other  leg- 
IslatlTe  authority  of  such  town  or  city  shall 
<nrder  an  election  to  be  held."  etc.  The  rec- 
ord alBrmatlTely  shows  that  the  order  or  res- 
olution was  passed  with  the  same  formalities 
as  an  ordinance  la  by  the  defendant's  charter 
required  to  be  passed,  and  fs  of  the  same 
fcnrce  and  effect  as  an  ordinance.  Wheeler 
T.  Olty  of  Poplar  Bluff.  149  Ma  80,  49  8.  W. 
106& 

It  Is  said  that  tbe  writ  should  be  dismissed 
because  16  days'  notice  of  said  special  elec- 
tion was  not  given  in  a  newspaper  published 
In  said  town,  or  In  any  other  wf^.  The  reso- 
lution required  that  16  days'  prerloue  no- 
tice should'  be  given  of  the  election  by  publi- 
cation in  the  Canton  News,  a  weekly  news- 
paper published  in  the  town  of  Canton.  It 
appears  from  the  record  that  the  notice  of 
the  election  was  published  in  tbe  Canton 
News,  a  weekly  newspaper  published  in  said 
town;  tbe  first  Insertion  being  made  on  Sep- 
tember 4.  1902,  the  second  on  the  11th,  and 
the  third  on  the  ISth,  of  said  month,  while 
the  election  was  held  on  the  23d  day  of  the 
same  month;  19  days  having  elapsed  from 
the  time  of  the  first  Insertion  and  the  elec- 
tion. It  was  held  In  the  case  of  Oerman 
Bank  t.  Stumpf,  73  Mo.  311,  that,  where  a 
■deed  of  trust  required  30  days'  notice  of  sale 
to  be  given  by  publication  in  a  dally  paper, 
30  days  must  Intervene  between  the  first 
publication  and  the  day  of  sale,  but,  while 
It  Is  customary  and  prudent,  it  Is  not  essen- 
tial, that  the  notice  appear  In  every  Issue 
of  tbe  paper.  The  same  rule  Is  announced 
in  Be  Wooldridge,  30  Mo.  App.  612.  Nish- 
nabotna  Drainage  District  v.  Campbell,  164 
Mo.  151,  55  S.  W.  276,  and  Kellogg  v.  Oftrrlco, 
47  Mo.  157.   It  therefore  seems  that  the  no- 


tice was  pnbHsbed  In  conformity  with  the 
resolution. 

The  proposition  voted  on  at  said  election, 
and  declared  by  an  ordinance  of  the  town  to 
be  carried  and  adopted  by  tbe  assent  of  two- 
thirds  of  the  anallfled  voters  thereof  voting 
at  said  election,  contained  the  following:  "To 
Increase  tbe  d^t  of  tbe  town  of  Gantm  by  Is* 
suing  bonds  of  said  town  to  tbe  amount  of  ten 
thousand  dollars,  for  the  purpose  of  construct- 
ing, maintaining  and  operating  or  purchasing 
an  electric  light  plant  to  supply  said  town  of 
Canton  and  all  persons  and  parties  ttineln 
with  light,  thereby  anthorlslnc  the  town  ol 
Canton  to  taicrease  the  debt  of  the  town  of 
Canton,  by  Issuing  bonds  of  the  town  to  the 
amount  <tf  ten  thousand  dollan."  It  Is  ar- 
gued by  the  respondent  that  there  were  sub* 
mltted  to  the  vote  of  tbe  people  by  this  cwder 
two  propositions— one,  to  Increase  tbe  debt  of 
tbe  town  by  issuing  Its  bmids  to  the  amount 
of  $10,000  for  the  purpose  of  constructing, 
maintaining,  and  operating  an  electric  light 
plant  to  siQiply  the  town,  and  all  pnrtles  and 
persons  tbereln,  with  light;  the  other,  to  In- 
crsase  flie  debt  of  the  town  by  Issiring  tta 
bonds  for  said  sum  for  the  puTpose  of  par- 
chasing  an  electric  plant  already  in  said  town 
to  supply  It,  and  all  persons  and  parties  there-  ' 
In,  wirh  llght--and  that  said  proi>08ltiona  be- 
ing submitted  together  made  It  impossible  for 
any  voter,  by  fats  vote,  to  say  which  of  the 
two  propositions  he  favored  or  opposed,  in 
consequence  of  which  said  election  was  void. 
■  'In  support  of  this  position,  respondent  relies 
chiefly  upon  the  case  of  McBryde  v.  City  of 
Montesano,  7  Wash.  69,  84  Pac.  560.  The 
propositions  submitted  to  the  voters  in  that 
case  were  two,  which  were  entirely  different 
and  distinct  propositions— one,  to  fund  $20,000 
of  an  old  debt;  the  other,  to  borrow  $6,000  for 
future  use.  But  they  were  submitted  as  on%, 
and  It  was  held  that  they  could  not  be  united, 
BO  as  to  have  one  expression  of  the  voter  an- 
swer both  prottosltlons.  There  Is  a  marked 
distinction  betwem  that  case  and  the  one  at 
bar.  In  this:  In  that  case  there  were  clearly 
two  distinct  propositions,  having  different  ob- 
jects In  view,  while  in  the  case  in  hand  the 
proposition  submitted  to  tbe  voter  was  to  In- 
crease the  bonded  indebtedness  of  the  town 
to  purchase  or  erect  an  electric  light  plant. 
The  same  end  was  intended  to  be  nccom- 
plished,  but  in  two  different  ways,  to  be  de- 
termined upon  by  the  boarH  of  trustees  In  the 
exercise  of  their  discretion.  The  proposition 
submitted  to  the  voters  was  tbe  exact  propo- 
sition that  they  were  called  upon  to  decide, 
and  In  a  way  that  could  not  mislead  any  one; 
and  while  it  Is,  In  all  probability,  true  that 
some  of  the  voters  might  have  wished  to  vote 
for  the  erection  of  the  plant,  and  others  to 
purchase  a  plant  already  erected,  and  they  did 
not  have  the  chance  to  express  their  views  In 
this  regard,  we  do  not  think  that  such  fact 
invalidates  the  election  that  was  held,  or  the 
bonds  that  were  Issued  by  the  town  In  pursu* 
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ance  thereof.'^  Tbomson-Houston  Electric  Co. 
V.  aty  of  Newton  (C.  O.)  42  Fed.  723. 

It  seems  that  the  town  of  Canton  Is  divided 
into  four  wards,  and  by  ordinance  a  voting 
place  was  designated  in  each  ward  at  which 
the  election  was  held,  while  another  ordinance 
of  the  city,  then  in  force,  reQulred.  that  all 
special  elections  be  held  at  one  place  in  said 
town,  to  be  designated  by  the  mayor.  It  is 
said  by  respondent  that  the  special  election 
was  therefore  Illegal  and  void,  because  In  vio- 
lation of  said  ordinance.  There  Is  no  pre- 
tense that  the  election  was  fraudulent,  or  that 
the  result  was  not  a  fair  expression  of  the  peo- 
ple. It  was  nothing  more  than  an  irregu- 
larity, and  should  not,  under  the  drcum- 
stauces,  be  held  to  invalidate  the  election  or 
discredit  the  bonds.  State  ex  rel.  v.  Town  of 
Westport,  116  Mo.  582.  22  S.  W.  888,  and  au- 
thorities dted;  Light  &  Magnetic  Water  Ca 
T.  City  of  Lebanon,  168  Ma  246,  68  8.  W. 
809. 

The  point  is  made  that  the  ordinance  order- 
ing the  issuing  of  said  bonds  contravenes  sec- 
tion 1  of  article  10  of  the  Constitution  of  this 
state,  and  also  section  3  of  article  10  and  sec- 
tion 10  of  said  article  10.  in  that  it  provides 
that  the  bonds  are  to  be  issued  and  the  taxes 
'  levied  and  collected  for  the  purpose  of  enabling 
said  town  to  erect,  maintain,  and  operate,  or 
purchase,  an  electric  plant  with  which  not 
only  to  light  the  streets,  alleys,  and  public 
places  of  said  town,  but  to  string  the  same 
with  wires  for  furnishing  electric  light  to  all 
persons  and  corporations  residing  and  doing 
business  in  said  town,  which  la  not  a  public 
purpose  or  a  town  purpose,  and  therefore  In 
contravention  of  said  sections  1,  3,  and  10  of 
article  10  of  the  Constitution  of  this  state.  In 
passing  upon  a  similar  question  in  Thomson- 
Houston  Electric  Co.  V.  City  of  Newton,  su- 
pra, It  was  said:  "It  has  been  the  uniform 
rule  that  a  city,  in  erecting  gasworks  or  wa- 
terworks, la  not  limited  to  furnishing  gas  or 
water  for  use  only  upon  the  streets  and  other 
public  places  of  the  cily,  but  may  furnish  the 
same  for  private  use."  And  the  statutes  of 
tills  state  now  place  electric  light  plants  in  the 
same  position,  their  object  and  purpose  being 
the  same  (that  Is,  for  the  protection  of  the 
lives  and  property  of  all  Its  dtizens),  which  is' 
manifestly  a  public  purpose,  and  Is  none  the 
less-  BO  because  it  authorises  the  erection  of 
poles  along  the  streets,  alleys,  and  public 
places  in  said  town,  and  the  stringing  the 
same  with  wires  for  furnishing  electric  lights 
to  all  persons  and  corporations  residing  and 
doing  business  In  said  town.  By  the  right 
to  erect  and  maintain  is  Implied  the  authority 
to  do  everything  absolutely  necessary,  to  that 
end,  which  In  no  way  conflicts  with  the  Gon- 
Btitution. 

It  la  asserted  that  the  act  of  1897  Is  In  con- 
travention of  section  28,  art  4,  of  the  state 
Constitution,  In  this:  That  the  title  to  said 
act  contains  more  than  one  subject,  and  in 
this:  that  said  law  provides  that  the  mu- 
nicipal corporations  named  In  the  title  to  said 


act  shall  have  power  and  authority  to  fssD« 
their  bonds,  and  contract,  maintain,  and  oper- 
ate or  purchase  ielectrlc  plants  with  which  to 
supply  them,  and  all  persons  and  parties  there- 
in, with  electric  light  for  private  conaiimption, 
while  there  is  nothing  In  said  title  to  Indicate 
that  said  act  was  intended  to  give  said  cltiea 
and  towns  authority  to  purchase  an  electric 
light  plant  with  which  to  engage  In  manu- 
facturing and  supplying  electric  light  for  pri- 
vate consumption  to  persons  and  coiporationa 
residing  and  doing  business  in  such  city  or 
town.  With  respect  to  the  first  proposition  we 
are  unable  to  agree,  and  are  clearly  of  the 
opinion  that  everything  in  the  act  is  germane 
to  and  congruous  with  the  title  to  the  act  Its 
title  is  broad  enough  to  cover  all  of  its  pro- 
visions, and,  they  being  in  consonance  there- 
with, the  objection  is  not  well  taken.  As  to 
the  otber  objection,  the  power  to  purchase 
electric  llgbt  plants  by  towns  having  special 
charters  ia  expressly  given  by  section  6275, 
supra. 

With  respect  to  the  other  constitntional 
questions  presented  by  the  return,  they  are  of 
the  same  character  and  upon  the  same  lines 
as  th<»e  upon  which  we  have  passed,  and  for 
like  reasons  the  cont^tlons  are  untenable^ 

There  Is  no  merit  In  the  affirmative  defense 
set  up  in  the  answer.  Oar  ocmdndon  is  that 
the  writ  should  be  made  perenq^tory.  Bla  M 
ordered.  All  x»ncur. 


OITT  OF'ST.  LOXnS  T.  GALT. 
(Snpreme  Court  of  Missouri.  Dlvlsioa  No.  1. 
Nov.  25,  1903.) 

MUNICIPAI.  CORPORATIONS— ANTI-WEED  OR- 
DINANCE —  CONSTITUTIONAt  LAW  —  TAKIKO 
OF  PRIVATE  PROPERTT—DnB  PROCESS  OF 
LAW— EVIDENCE. 

1.  Evidence  that  there  were  weeds  od  defend- 
ant's premises  from  four  to  five  feet  high,  and 
about  one-third  were  sanflowers.  is  sufficient  to 
sustain  his  conviction  for  violation  of  an  ordi- 
nance forbidding  any  one  to  allow  a  n-owth  of 
weeds  on  hia  premises  over  one  foot  nl^h,  and 
providing  that  the  term  "weeds"  shall  include 
all  rank  vegetable  growth  wlilch  exhales  un- 
pleasant and  noxious  odors,  and  also  high  and 
rank  vegetable  growth  that  may  conceal  filthy 
deposits, 

2.  An  ordinance  making  It  a  misdemeanor 
to  permit  a  growth  of  weeds  is  not  violatire  of 
Const,  art  2,  S  4,  providing  that  govemmeut 
is  Intended  to  promote  the  general  welfare  ot 
the  peoi^e,  and  that  all  persona  have  a  natural 
right  to  life,  liberty,  and  the  enjoymoit  of  tbfi 
gains  of  their  own  Indostiy- 

8.  To  prohibit  one  from  permitting  a  growth 
of  weeds  on  his  premises  is  not  a  talkiog  of  hit 
properly,  within  Oonat  U.  S.  Amend,  art.  5, 
pronibitllig  soch  taking  witiiont  Just  compensa- 
tion. 

4.  A  conviction  for  violation  of  an  anti-weed 
ordinance  in  the  ordinary  courts,  with  right  of 
appeal,  is  dne  process  of  law,  within  Const  D. 
S,  Amend,  art  O,  providing  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  without 
doe  process  of  law. 

5.  Const,  art  0,  |{  20-26,  granting  to  ths 
city  of  St  Louis  the  right  to  adopt  a  charter 
subject  to  the  laws  and  Constitution  of  the 
state,  and  a  provision  in  a  charter  ao  adopted 
^ving  the  power  to  declare,  prevent  and  aoats 
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uQlsancw  on  prfrate  promrtr,  give  power  to 
pan  an  ordlDanee  forUdding  tb?  owner  of 
prMilMs  from  pennlttiiic  a  crowth  of  weeds. 

Appeal  from  St  Lonle  Gomt  of  Criminal 
Correction;  WUUe  H.  Clark,  Jndge. 

Action  by  the  city  of  St  lotds  against 
Smith  P.  Gait  for  Tlolatlon  of  the  weed 
ordinance.  From  a  Judgment  of  conTlction, 
be  appeals.  Affirmed. 

Smith  P.  Gait,  pn>  Ohas.  W.  Bates 
and  Wm.  F.  Woemer,  for  respondent 

MARSHALL,  T.  Tbe  defendant  la  the 
owner  of  a  certain  lot  In  the  cSty  of  St.  Louis. 
He  was  proceeded  againat  and  fined  in  the 
police  court  for  a  violation  of  seetlonH  608 
and  012  of  the  nmnlcipal  code  of  that  city, 
which  sections  are  commonly  known  as  the 
"Weed  Ordinance,"  and  are  as  follows: 

"Sec.  608.  Any  owner,  lessee,  or  occnpant 
or  any  agent,  servant  representative  or  em- 
ployee of  any  such  owner,  lessee  or  occupant 
having  control  of  any  lot  of  ground,  or  any 
jmrt  of  any  lot  who  shall  allow  or  maintain 
on  any  such  lot  any  growth  of  weeds  to  a 
height  of  over  one  foot  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
fthall  be  fined  not  less  than  ten  nor  more  than 
one  hundred  dollars,  to  be  recovered  for  the 
use  of  the  city  of  St.  Louis,  before  any  court 
having  competent  Jurisdlctlod." 

"Sec.  612.  The  words  'weeds'  as  used  here* 
in  shall  be  held  to  include  all  rank  vegetable 
growth  which  exhale  unpleasant  and  noxious 
odors,  and  also  high  and  rank  vegetable 
growth  that  may  conceal  filthy  deposits." 

He  appealed  to  the  court  of  criminal  cor- 
rection, where  he  was  tried  anew,  and  again 
found  gnllty,  and  from  that  Judgment  be 
appealed  to  this  court 

The  abstract  of  the  record  shows  that  up- 
on the  latter  trial  the  following  proceedings 
were  had:  First.  The  defendant  admitted 
the  ownership  of  tbe  lot  and  that  he  had 
received  a  notice  from  the  city  bealtb  com- 
missioner that  a  nuisance,  in  the  form  of 
weeds,  existed  on  hia  lot  and  requesting  him 
to  abate  the  same.  Second.  "The  city  of- 
fered evidence  tending  to  prove  that  at  the 
time  said  notice  was  issued  and  served  there 
were  weeds  on  the  said  premises  from  four 
to  five  feet  high,  and  about  one-third  were 
sunflowers.  The  city  offered  In  evidence  said 
sections  606  and  612  of  City  Ordinance  No. 
19,091,  approved  April  3,  1900,  supra,  to  the 
admission  of  which  defendant  objected  on 
the  ground  that  the  same  were  Incompetent 
as  said  sections  are  Invalid  and  void,  as  the 
city  had  no  authority  or  power  to  pass  the 
same  under  Its  charter,  and  also  the  same 
are  a  violation  of  sections  4,  20,  art.  2,  of  tbe 
Constitution  of  Missoarl,  and  articles  5  and 
14  of  the  amendments  to  the  Constitution 
of  the  United  States.  The  said  objection  was 
by  the  court  overruled,  and  defendant  then 
and  there  excepted  to  the  action  of  the  court 
In  overmllng  said  objection,  and  said  sections 


were  read  in  evidence.  That  was  an  tbe 
evidence  In  the  case,  and  the  court  found  the 
defendant  iroUty,  and  adjudged  against  him 
a  fine  of  ten  dollars  and  costs."  Third.  That 
the  defendant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  appealed. 

Upon  this  showing,  the  defendant  assigns 
two  errors:  First  that  there  was  no  evi- 
dence to  support  the  finding  of  the  court; 
and,  second,  that  the  city  had  no  power  to 
enact  the  ordinance  upon  which  this  case 
rests,  and  that  It  violates  sections  4  and  20 
of  the  Constitution  of  Missouri,  and  articles 
6  and  14  of  the  amendments  of  the  Consti- 
tution of  the  United  States. 

1.  The  first  assignment  of  error  Is  unten- 
able. The  testimony  is  not  preserved  by  a 
bill  of  exceptions  or  presented  by  an  abstract 
of  tbe  record.  The  record  only  shows  that 
"the  city  offered  evidence  tending  to  prove 
that  at  the  time  said  notice  was  Issued  and 
served  there  were  weeds  on  said  premises 
from  four  to  five  feet  high,  and  about  one- 
third  were  sunflowers."  The  record  does  not 
show  that  the  defendant  objected  to  tbe  in- 
troduction of  such  evidence,  nor  that  the 
court  ruled  adversely  to  him  upon  such  prop- 
osition. The  defendant  however,  challenges, 
not  tbe  admissibility  of  the  testimony,  but 
its  probative  force,  by  assigning  as  a  ground 
for  a  new  trial,  and  as  error,  that  there  was 
no  evidence  to  support  the  finding;  and  tbe 
particular  reason  given  for  tbe  contention  is 
that  the  evidence  does  not  show  that  the 
weeds  that  were  shown  to  be  upon  bis  lot 
exhaled  unpleasant  and  noxious  odors,  nor 
that  th?y  were  high  and  rank.  The  record 
shows  that  there  were  weeds  upon  tbe  lot 
and  tliat  they  were  four  or  five  feet  high, 
and  that  the  notice  to  abate  them  was  dated 
on  July  10th.  So  that  there  Is  positive  evi- 
dence that  the  weeds  came  within  the  defini- 
tion of  the  terms  "weeds,"  as  employed  in 
the  ordinance,  so  far  as  being  "high"  Is  con- 
cerned; and,  from  the  time  of  tbe  year  when 
the  offense  is  charged  to  have  occurred,  the 
trial  court  was  Justified  In  Inferring  that 
weeds  that  were  four  to  fire  feet  high  were 
rank,  and  also  tbat  rank  weeds,  of  the  height 
specified,  wUI  exhale  unpleasant  and  noxious 
odors.  But  aside  from  this,  the  ordinance 
does  not  purport  to  give  an  exclusive  defini- 
tion of  what  shall  be  taken  to  be  within  the 
term  "weeds,"  but  on  the  contrary,  only  at- 
tempts to  include  certain  things  within  tbe 
meaning  of  tbat  term,  which  possibly  might 
not  otherwise  be  commonly  understood  to  be 
covered  by  the  term,  and  leaves  tbe  term  to 
speak  for  Itself  as  to  all  other  things.  The 
word  "weed"  baa  a  common,  everyday  mean- 
ing to  the  mind  of  every  man.  It  may  also 
have  a  technical  meaning  to  the  botanist  or 
the  chemist  It  is  a  nuisance  to  the  farmer, 
the  gardener,  or  the  owner  of  a  well-kept 
lawn,  notwithstanding  that  some  weeds  may 
contain  valuable  medicinal  properties,  which, 
when  extracted,  may  be  of  benefit  and  profit 
to  mankind.  But  it  la  a  fiact  of  common  In- 
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formation,  of  which  courts  may  properly  take 
Judicial  notice,  that  a  high,  rank  growth  of 
weeds  In  a  popnlous  comnmnlty  has  a  strong 
tendency  to  prodoce  sickness  and  to  Impair 
the  health  of  the  Inhabitants,  and  so  may 
be  a  nuisance  in  such  locality,  notwithstand- 
ing they  may  be  comparatively  innocuous  In 
the  country,  when  far  away  from  human 
habitation.  The  defendant  quotes  the  defini- 
tion of  "weed"  as  given  by  the  Century 
Dictionary,  as  follows:  "Any  one  of  those 
berbaceous  plants  which  are  useless  and 
without  special  beauty,  or  especially  which 
are  posltlTely  troublesome.  The  application 
of  this  general  term  Is  somewhat  relatlTe. 
Handsome  but  pernlciouB  plants,  as  the  ox- 
eye  daisy,  cone  flower,  and  the  purple  cow- 
wheat  of  Europe,  are  weeds  to  the  agricul- 
turist, Sowers  to  the  eesthetla  There  are 
also  plants  that  are  cultivated  for  use  or 
beauty,  as  grasses,  hemp,  carrot,  parsnip, 
morning-glory,  become  weeds  wiien  they 
spring  up  where  they  are  not  wanted.  The 
erotics  of  cool  countries  are  sometiiDeB  weeds 
In  the  tropics."  Webster's  Internatltmal 
Dictionary  defines  the  word  "weed"  as  fol- 
lows: "(1)  Underbrush;  low  shrubs.  (2) 
Any  plant  growing  in  cultivated  ground  to 
tbe  Injury  of  the  crop  or  desired  vegetation, 
or  to  the  disfigurement  of  the  place;  an  un- 
sightly, useless,  or  Injurious  plant"  Adding 
in  this  connectl(»i:,  "The  word  has  no  definite 
application  to  any  particular  plant  or  spedea 
of  plants.  WbatevOT  plants  grow  among 
com  or  grass,  in  hedges,  or  elsewhere,  and 
are  oseless  to  man,  injurloiiB  to  crops,  or  un- 
sightly or  out  of  place,  are  denominated 
weeds.  (3)  Fig.:  Scnnetliing  unpn^fable  or 
troublesome;  anytblng  useless."  It  is  mani- 
fest, tli^foEe,  that  the  dty  ordlnanee  did 
not  Intend  to  restrict  tbe  lezlcographer'B  def- 
inition of  Uie  word,  nor  to  give  an  ezduBlTe 
meaning  to  it  So  that  the  defendant  may 
have  been  guilty  of  a  violation  of  section  OOBi 
by  permitting  weeds,  as  tliey  are  commonly 
known  to  mankind  and  to  the  lexlcograpben, 
to  grow  on  his  lot  although  such  weeds  may 
not  fall  within  the  Inclusive  definition  of  sec- 
tion 612  of  the  municipal  code  of  St.  LoUli. 

But  with  truly  rural  Instincts,  snd  wltii  a 
commmdable  and  lively  recollection  of  his 
boyhood  days  and  tastes,  the  d^endant  elo- 
quently objects  to  the  sufficiency  of  the  evi- 
dence to  con^ct  him  of  wrongdoing,  because, 
he  says,  the  evidence  shows  that  one-third 
of  tho  weeds  on  bis  lot  w«e  sQnflow«a— tbe 
emblematic  flower  of  our  sister  states  Kan- 
sas; "the  queen  of  'our  mother's  garden"; 
the  flower  that  has  been  immortalised  by 
Moore  in  tbe  lines: 

"The  heart  that  has  tmly  loved  never  forgets, 
But  a*  truly  loves  od  to  the  close ; 
As  the  simflower  tarns  to  her  God.  when  he  sets. 
The  same  look  that  she  tamed  wbeo  he  rose.** 

If,  In  Qie  exerdse  of  tbe  police  power  con* 
ferred  upon  tbe  city  by  the  state,  the  dty 
has  offended  against  the  poetic,  the  lestbetlc, 
or  the  rustic  tastes  of  the  defendant,  or  has 


blurred  In  even  the  smallest  degree  bis  mem- 
ory of  his  happy  boyhood  days,  then  the 
court  should  closely  scmtinias  the  act  of  the 
dty.  and  protect  the  rights  of  the  defendant, 
being  therein  restrained  only  by  a  proper  ob- 
servance of  the  prlndples  that  underlie  the 
wholesome  doctrine  of,  "Sic  utere  tuo  ut 
allenum  non  leedas."   A  critical  analysis  of 
tbe  evidence,  however,  falls  to  convince  tbe 
Impartial  mind  that  either  the  ordinance  or 
the  evidence  was  leveled  at  tbe  famoos.  em- 
blematic flower,  which  is  so  sacred  to  tbe 
defendant   Tbe  offense  proved  would  be 
just  tbe  same  if  tbe  sunflowers  be  cUmlnated 
from  coniddention,  and.  If  the  d^endant  bad 
ob^ed  the  notice  from  tbe  health  commis- 
sioner by  cutting  tbe  weeds  and  leaving  tbe 
sunflowers,  be  would  probably  not  have  been 
proceeded  against  or  at  any  rate  would  not 
I  have  been  tbe  appdlant  In  this  case. 
I     2.  The  second  error  assigned  challengea  the 
I  power  of  tbe  dty  to  enact  tbe  ordinance 
;  In  questlmi,  and  clainu  that  it  vtolates  sec- 
1  tions  4  and  20  of  article  2  of  the  OmistltuttoD 
•  of  Bilssourl,  and  tbe  flftb  and  fonrtemtb 
I  amendments  to  the  Constltutlim  of  tbe  Unit- 
ed States.  These  are  grave  defects  in  the 
ordinance.  If  the  claim  is  w^  ttikm. 

Tbe  fourth  section  of  arttele  2  (the  Bill 
of  Blgtato  of  our  Gonstltntlon)  is  as  follows: 
"That  all  constltntlonal  gorernment  la  In- 
tended to  promote  tbe  general  welfare  of  the 
people;  that  all  persona  have  a  natural  right 
to  life,  liberty  and  the  tatjoymeata  tbe 
gains  of  their  own  industry;  that  to  giv^ 
security  to  these  things  Is  the  prtodpal  of- 
fice of  government,  and  that  when  govern- 
ment does  not  confw  tUs  security,  it  falls 
of  Ito  chief  design."  The  point  that  this 
police  regulatitm  of  tbe  dty  violates  tbla  pro- 
vision of  our  organic  law  has  at  least  tbe 
refreshing  merit  that  It  Is  a  variation  from 
the  grounds  upon  which  audi  dty  ordinances 
are  usually  attecked,  but  It  la  unfortunate 
for  the  defendant  that  this  contention  is  not 
open  to  a  more  extended  consideration  tban 
can  be  given  to  it  In  this  cas^  becaose  It 
has  been  firmly  settled  by  tbe  dedslons  In 
this  state  that  tbe  rigbte  preserved  to  tbe 
Individual  by  this  section  are  held  In  snbor^ 
dlnation  to  the  rlgbta  of  society.  State  v. 
Addingtcm,  12  Mo.  Ai^..  toe.  dt  217,  77  Mo. 
110;  St  Louis  V.  Meyrose,  eto.,  Oo.,  130  Mol 
660,  41  S.  W.  244,  61  Am.  St  B^.  474;  State 
V.  Beattie,  16  Mo.  App.,  loc.  dt  145:  City  of 
Ohllllcotbe  ▼.'  Brown.  88  Mo.  App.  000. 
Therefore  the  right  of  the  defendant  to  grow 
weeds  upon  hia  dty  tot  is  subordinate  to 
the  right  of  society  that  be  shall  not  do  so. 
because  he  would  thereby  endangec  tbe 
health  of  otbars. 

Section  20  of  artlde  2  of  out  GonstltDtlon 
problblts  the  taking  of  private  property  for 
private  use,  wltb  or  without  compensatloD. 
without  the  consent  of  tbe  ownw.  «tcept  for 
private  ways  of  necessity,  or  for  drains  for 
agricultural  or  sanitary  purposes.  The  de- 
fendant invokes  this  guaranty.  Tbe  appar- 
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ent  inflrmltr  nnderlyliig  this  contention  Is 
tbat  the  ordinance  does  not  take  or  aatborlce 
any  one  to  talra  the  defendant'a  pn^rty, 
bnt  only  regulates  bis  uae  of  bis  pnperty  so 
as  not  to  Injure  others.  OThs  same  condi- 
tion was  lield  to  be  unt^iftble  In  Qreen  v. 
Uayor,  etc.,  of  BaTannab,  6  Qa^  loc.  dt  18, 
wbere  a  clt7  ordinance  forbidding  tbe  grow- 
ing of  rice  wltbln  tbe  limits  ot  tbe  city  of 
Savannah  was  held  to  be  wltbln  tbe  police 
power  conferred  upon  tbe  city  by  tbe  state. 
The  ordinance  In  qneetlon,  tiiertfore,  does 
not  violate  the  Conatttntlni  of  Hlssooxl. 

The  fifth  amendment  to  tbe  OmstltDtlcHi  of 
tbe  United  States,  Invoked  by  tbe  defradent. 
prohibits  the  taking  of  private  property  for 
pnbUc  nse  without  just  compensatira,  and 
provides  that  no  person  shall  be  tlcprlved  of 
lifto,  liberty,  or  propwty  wltbont  due  process 
of  law.  E^ngh  has  already  been  sold  to 
show  that  tbe  dtfendant  la  not  delved  of  his 
prtverty  for  public  nse  w  at  aU,  and  th««- 
fore  be  Is  not  wltbln  tbe  protectkm  of  the 
federal  Oonstltntloii  In  this  r^azd.  The  fact 
that  the  defendant  Is  here  upon  appeal  Cram 
a  Judgment  of  a  lowar  court,  where  he  bad 
exactly  the  same  kind  of  a  trial  that  Is  Be- 
corded  to  every  other  person  similarly  offend- 
ing, la  answer  comidete  to  his  claim  that  be 
has  not  bad  tbe  benefit  of  due  process  of  law. 
"Due  iffoessB  of  law**  means  according  to  the 
settled  course  of  Jnd^dal  prooeedlngs,  and  sudi 
process  may  be  regulated  by  the  laws  of  the 
several  states.  Walker  r.  Sauvlnet,  92  U.  8. 
90.  23  L.  Bd.  878;  Pennoyer  v.  Nelf.  95  U.  S. 
714,  24  U  Ed.  665;  Hagar  Reclamation 
District,  lU  IT.  S.  701.  4  Sup.  Ct  663.  28  L. 
Ed.  560;  Dartmouth  Ooll^  t.  Woodward,  17 
U.  S.  (4  Wheat)  518.  4  L.  Bd.  629;  Andrus  v. 
Insurance  Co..  168  Mo.,  loc.  dt  1^  67  S.  W. 
682:  Cooley'8  Const  Urn.  (6tta  Bd.)  p.  431. 

This  leaves  only  for  constdwatlon  the  qoes* 
tlon  whether  the  state  has  ctmfmed  upon  the 
dty  the  power  to  pass  the  ordinance  involved 
iQ  this  case.  Th6  Constitotton  granted  to  St. 
Louis  the  ri^t  to  adopt  a  diarter,  subject 
only  to  the  limitation  that  it  should  be  sub- 
ject to,  and  In  harmony  with,  the  Constitution 
and  laws  of  the  state.  Const  art  9,  SI  20-26. 
Pursuant  hi  this  grant  of  power,  St  Louis 
adopted  its  charter,  which  gave  it  the  power 
"to  declare,  prevent  and  abate  nuisances  on 
public  and  private  property,  and  the  causes 
thereof";  "to  secure  the  general  health  of  the 
InhabltaDts  by  any  means  necessary";  and  "to 
pase  such  ordinances  not  inconsistent  with  the 
<>harter  as  may  be  expedient  In  maintaining 
tbe  health  and  welfare  of  tbe  dty."  Cbart^ 
St  LoQls,  art  3.  8  26,  pars.  6,.  14.  Speaking 
of  the  power  conferred  upon  St  Louis  by  this 
charter,  this  court,  lu  Fern  en  bach  v.  Turner, 
86  Mo^  loc.  dt  420,  5u  Am.  Rep.  437,  said: 
"None  of  the  objects  sought  to  be  secured  by 
munlclpol  government  are  of  more  Importance 
than  the  health  of  tbe  Inhabitants,  and  hence, 
to  tbat  end,  we  And  that  such  extensive  pow- 
ers were  conferred  upon  the  defendant."  (The 
dBfw?i1fi"t  Tamer  was  the  street  commissioner 


of  tbe  dty,  but  the  dty  was  also  a  party  de- 
fendant) Of  course,  evm  under  such  broad 
powers,  it  Is  not  competent  for  the  dty  to  d»- 
dare  that  to  be  a  nuisance  which  Is  not,  and 
cannot  from  Its  nature,  be,  a  nulsAnce  in  fact 
St.  Louis  V.  Hdtsel>ag  Packing  &  ProvUdon 
Co.,  141  Uo.  876,  42  S.  W.  064.  39  Ll  R.  A. 
661.  64  Am.  St  Rep.  616.  Bnt  U  the  object 
to  be  acoompll^ed  Is  condudve  to  puUlc  In- 
terests and  to  public  health,  especially  In  the 
raerdae  of  Its  public  power,  the  courts  will 
accord  to  the  dty  a  liberal  dlscretlan  both  as 
to  the  ends  sought  and  to  the  means  employ- 
ed. Lawton  v.  Steele,  1^  XT.  S.,  loc.  dt  140, 
14  Sup.  St  499.  38  L.  Bd.  386;  PoweU  T.  Rail- 
road, 127  IT.  S.  GTS,  8  Sup.  Ct  092,  32  L.  Ed. 
263;  State  v.  Layton,  100  Mo.,  loc  dt  49T, 
01  S.  W.  171,  S3  Am.  St.  Rep.  487;  Femen- 
bach  V.  Turner,  86  Mo.,  loc  dt  421,  66  Am. 
Rep.  437.  It  Is  a  matter  of  comnum  knowl- 
edge tbat  decaying  vegetable  matter  produces 
disease.  One  of  the  deflnltloiu  of  "malaria" 
given  by  Webster's  International  Dictionary 
Is:  "8.  (Hed.)  A  morbid  condition  produced 
by  ezhalatkois  from  decaying  v^table  mat- 
ter In  cmitact  with  moisture,  giving  rise  to 
fever  and  ague  and  many  other  symptoms 
(■*  nracterlzed  :  y  thdr  tendency  to  recur  at 
definite  and  usually  unlf(»rm  im^vals.**  To 
prevent  such  a  condition  In  a  populous  oom- 
muulty  is  one  of  the  chief  objects  of  mu- 
nicipal govenunent,  and  is  fully  authorised  by 
tbe  police  power  conferred  upon  St.  Louis  by 
the  provlalODS  of  the  charter  quoted.  St 
Louis  V.  Weltzel,  130  Mo.  600,  31  S.  W.  1045; 
St.  Ix>uts  V.  Fischer.  167  Mo.  654,  67  S.  W. 
872.  Cities  require  many  poUoe  regulations 
that  are  wholly  unnecessary  and  would  be  In- 
tolerable in  the  country.  Ex  parte  Cheney, 
90  Oal.  617,  27  Pac.  436;  Slaughterhouse 
Gases,  16  Wall.  86.  21  L.  Bd.  894^  And  many 
things  are  a  nuisance  in  a  dty  which  are 
harmless  In  tbe  country.  Every  man  who  se- 
lects urban  life  and  holds  dty  property  nec- 
essarily incurs  liabilities  and  gives  up  ob- 
tain natural  rights  that  do  not  pertain  to  life 
or  property  in  the  country.  Green  v.  Savan- 
nah, 6  6a,,  loc.  dt.  11;  Ex  parte  Cheney,  90 
Cal.  617,  27  Pac.  436.  What  Is  a  nuisance  is 
a  relative  question,  oftener  than  it  Is  an  at>* 
Btract  fact.  Blackstone  was  wise  In  not  at- 
tempting an  explicit,  invariable  definition,  and 
In  confiulDg  himself  to  gen^l  terms.  He 
said  a  nuisance  Is  "anything  tbat  worketh 
hurt,  inconvenience,  or  damage."  3  Black. 
Com.  216.  21  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  682.  says:  "A  nuisance  is  literally  an  an- 
noyance, and  signifies,  In  law,  such  a  use  of 
property  or  such  a  course  of  conduct  as,  Irre- 
apectlve  of  actual  trespass  against  others,  or 
of  malicious  or  actual  criminal  intent  trans- 
gresses tbe  Just  restrictions  upon  nse  or  con- 
duct which  tbe  proximity  of  other  persons  or 
property  In  dvlllzed  communities  imposes  up- 
on what  would  otherwise  be  rightful  free- 
dom." Wood  on  Nuisances  (8d  Bd.)  |  1,  gives 
substantially  the  same  definition,  and  adds: 
**It  Is  a  part  of  the  great  sodal  oonvact  to 
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vhlch  em7  pmno  ts  a  party— «  fandameiital 
and  eBsential  principle  in  every  dTlllBed  com* 
munlty— tbat  every  person  yields  a  portion  of 
bis  right  of  absolute  dooplnltm  and  use  of  his 
o\m  iffopoly  In  rec<^piltlon  of  and  obedience 
to  tbe  rights  of  others,  so  that  othKVS  may 
also  enjoy  their  property  without  nnreasonable 
hurt  or  hindrance.  This  is  an  essential  rule, 
a  wise  proTisIon  of  the  law,  and  one  that  Ifl 
for  the  mntoal  protection  end  beneflt  of  every 
member  of  sortety."  It  Is  upon  this  principle 
that  quarantine  laws,  health  regulations,  and 
general  welfare  roles  are  bottomed.  A  mnn 
may  be  willing  to  run  the  risk  of  disease  by 
permitting  his  premises  to  be  to  an  unsanitary 
condition,  but  be  has  no  right  to  subject  his 
neighbor  to  such  risks.  He  may  be  willing 
to  run  the  risk  of  personal  tnconvenience  or 
injury  by  maintaining  any  dangerous  agency 
upon  his  premises,  bnt  he  cannot  lawfully  sub- 
ject bis  nelghbw  to  sndi  risks.  The  notes  to 
the  text  of  21  Am.  &  Bug.  Ene.  Idw  (2a  Bd.) 
p.  082  et  seq.,  contain  a  great  nmuber  of  cases 
lllostratlTe^  but  not  all  comprehensiTe,  of  the 
principle  under  discussion.  The  power  to  pre- 
vent nuisances— to  provide  for  the  general 
health— Is  as  broad  as  tbe  necessity  for  its  ex- 
arise.  The  ordinance  In  question  strikes  at 
a  cause  that  is  known  to  tqierate  against  the 
public  health,  and  It  Is  therefme  a  valid  ex- 
ercise of  the  police  power  conferred  upon  the 
city  of  St.  Loula. 

Tbe  Judgment  of  the  lower  court  la  offlrmed. 
All  concnn 


SCHOOL  DIST.  OF  PLATTSBUBa  y.  BOW- 
BCAN  et  sL 

(Supreme  Court  of  Ulssonil,  Dlvlrioa  No.  1. 
Dee.  23.  1908.) 

TAXATION— PARTNERSHIP  PBR80NALTT— 
PLACB  OF  AS8B8SHBNT. 

1.  Notwithetanding  Eev.  St  1899,  §  9121, 
providing  that  all  personal  property  situated  in 
a  county  other  than  the  one  in  which  the  own- 
er resides  shall  be  assessed  In  the  county  of 
residence,  and  the  owner,  in  listing  the  same, 
shall  state  its  locality,  personalty  belonging  to 
a  partnership  Is  to  be  assessed  at  the  domicile 
of  the  firm  (i.  e.,  where  it  does  bnsiness),  rather 
than  la  proportionate  parte  at  the  residences 
of  the  several  owners. 

2.  Rev.  St  1899,  {  9182,  providing  that  no 
partner  shall  be  required  to  Tlst  or  return  any 
property  of  tbe  firm,  or  balance  due  him,  "the 

firoperty,  effects  and  credits  •  •  •  being 
isted  by  any  other  partner,"  does  not  require 
that  partnership  property  he  assessed  to  the  in- 
divldnals  composing  the  firm  to  the  proportion 
that  each  owns,  bnt  means  that  where  partner- 
ship property  has  been  listed  for  taxation  by  a 
firm  member,  the  individual  members  shall 
not  be  assessed  upon  their  interests  io  the  firm. 

Appeal  from  Circuit  Court,  Oltoton  County; 
A.  D.  Bumes,  Judge. 

Action  by  the  school  district  of  Plattoburg 
ogatost  Phillip  V.  Bowman  and  others. 
Judgment  for  defendants,  and  plaintlfl  ap- 
peals. Afflinsed. 

W.  8.  Hemdon,  for  appellant  Sandusky 
&  Sandusky,  for  respondents. 


UABSHALL,  J.  Tills  fa  an  a«tIon  by  the 
school  district  of  Platteburg,  Qlnton  coun- 
ty, a  body  politic;  nnder  article  2,  c.  154.  Bev. 
St  1889,  against  the  defendant  Bowman  on 
his  boaA  as  avesaor  of  taxes  fiir  GUnton 
county,  and  against  tte  other  defendants  as 
the  sureties  on  his  bond,  to  collect  as  Omm- 
ages,  certain  taxes  for  the  year  1900  wUcb 
It  is  alleged  were  lost  to  tbe  plaintiff  by  the 
act  of  tbe  asseesmr  in  assesring  certoln  tan- 
gible personal  property,  consisting  princi- 
pally of  cattle,  which  was  owned  by  oereral 
different  partnerships,  to  the  partnerships 
and  to  tbe  school  districts  to  the  county  to 
which  tbe  partnerships  respectively  did  bnat- 
ness,  and  in  which  the  cntUe  aetnally  were 
when  assessed,  tos^d  of  assessing  to  ea<± 
of  the  partners  his  proportionate  interest  to 
the  partnership  property  to  the  s^iool  di*- 
tricte  to  which  each  of  said  partnen  re- 
sided. All  of  the  property  has  been  anesa- 
ed  to  the  respectlTe  partnerships.  The  only 
question  is,  whicih  school  district  la  entitled 
to  the  tax— that  to  which  the  partna«hlp 
does  bnsinen  and  In  whldi  the  propo^y  Is 
actually  located,  or  that  to  which  tiie  part- 
ners  reside — and.  If  the  partners  reside  In  dif- 
ferent school  districts,  whether  tbe  pmpor- 
tlonate  toterest  of  each  partner  to  tbe  part- 
nership propwty  should  he  assessed  to  each 
partner  to  the  school  district  to  irtikh  «ach 
resides.  The  circuit  court  entered  Judgment 
t6r  the  defwdants,  and  the  platotUf  aiipealed. 

Primarily  the  assessment  and  collection  of 
taxes  are  proceedings  to  rem.  Therefine, 
where  the  property  Is  actually  located  to  the 
place  where  the  assessment  Is  made  and  tbe 
tax  collected.  It  is,  of  course,  competent  fbr 
the  Legislature  to  prescribe  where  personal 
property  shall  be  assessed  and  taxed,  and, 
when  the  Legislature  has  so  prescribed,  such 
regulations  must  be  followed.  Bnt  when  the 
statute  Is  silent  tbe  ordinary  roles  of  tow 
must  obtain.  The  property  here  tovolved  la 
partnership  property,  and  the  owner  of  sncb 
property  is  tbe  partnership.  The  todlvldnala 
composing  the  partnership  bave  an  toterest 
In  the  partnership  property.  That  toterest 
can  only  be  accurately  determined  by  an  ac- 
counting. The  partnersbip  may  be  wholly 
tosolvent,  so  that  the  Individual's  toterest 
would  amount  to  nothing,  after  the  debts 
are  paid.  But  the  tangible  pn^terty  of  tbe 
partnership  Is  subject  to  taxation  Irrespective 
of  whether  the  firm  Is  solvent  or  tosolvent 
There  Is  therefore  a  marked  difference  l>e- 
tween  partnership  property  and  the  todlvid- 
nnl  Interest  of  the  todivlduals  in  the  partner- 
ship property.  -  In  a  1^1  sense,  the  partner- 
ship Is  the  owner  of  the  property,  while  the 
members  baVe  an  Interest  to  tbe  partnership. 
The  general  rule  of  law  is  that  partnership 
property  is  properly  assessed  to  the  name  of 
tbe  partnersbip,  and  not  in  tbe  names  of  tbe 
individuals  composing  tbe  partnersbip.  In  tbe 
proportion  of  tbe  interest  of  each  to  the  part- 
nership. 1  Gooley  on  Taxation  (3d  Ed.) 
p.  669,  thus  States  the  rule:  "The  property  of 
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a  partnenOilp  to  genentUy  wltti  mncb  pro* 
prlety  rcqtilred  to  be  taxed  at  the  place  where 
the  partuenUp  buliieBS  la  carried  on,  and 
it  may  be  awGaeod  In  die  flrm  nam^  even 
aftff  the  deatb  of  one  of  the  partnera,  If 
the  boslnesfl  la  continued  In  the  flrm  name 
by  the  sarriTlng  partner  tor  the  pmiioee  of 
winding  It  np.  The  aBseesment  ahonld  be 
joint,  and  la  a  charge  upon  those  only  who 
were  partners  at  the  date  when  It  la  made." 
1  Deaty  on  Taxation,  p.  298.  |  62,  saya:  "The 
flrm,  and  not  the  indlTldnal  membera  of  it, 
la,  for  the  parposes  of  taxatl(ni,  considered 
aa  owner  of  Ita  property,  and  It  to  to  be  aa- 
aesaed  therefor.  Bven  where  partlea  reside 
In  different  dlstricta,  the  firm  property  Is 
taxable  at  the  ptoce  where  the  bnslness  to 
conducted."  The  Amertean  ft  Bngliah  Bne. 
I^w  (1st  Bd.)  p.  152,  lays  down  the  rule  aa 
follows:  "The  state  may  authorize  the  taxa- 
tion of  the  interest  of  a  partner  at  his  dom- 
icile, eren  though  the  business  to  conducted 
In  another  state.  Generally,  however,  the 
place  where  the  business  Is  carried  on  to 
desifftiated  as  the  place  where  the  personal 
IRwperty  of  the  partnership  to  to  be  taxed. 
It  has  been  held  that,  If  the  statute  Is  silent, 
personalty  wlU  be  taxed  at  ita  actual  altns, 
on  the  ground  that  a  partnership  can  inrop- 
erly  have  no  domicile.  The  Legislature  can 
always  designate  the  place  where  the  part- 
nership to  situated  as  the  place  of  taxation." 
Thus  the  general  rules  of  tow  appear  well 
settled  that  primarily  property  is  assessed 
and  distrained  for  taxes  at  the  place  where 
It  is  actnally  located,  and  that  the  flrm,  not 
the  Individuals  composing  it,  to,  for  the  pur- 
poses of  tazatioD,  considered  as  owner  of 
the  property,  and  that  the  property  to  taxa- 
ble at  the  place  where  the  business  to  con- 
ducted. The  fact  that  In  suits  against  a 
partnership  the  members  must  be  sued  In- 
dividually, and  at  the  place  of  their  residence, 
does  not  bear  upon  this  proposltiim,  for  that 
to  a  question  of  practice,  while  the  question 
here  to  one  of  taxation. 

The  proposition  as  to  the  assessment  of 
partnership  pr(^rty  Is  one  of  first  impres- 
sion in  this  court  The  plaintiff  contends 
that  section  9121,  Rev.  St.  1899,  requires 
pnt-tuershlp  property  to  be  assessed  against 
the  members  In  proportion  to  their  Interest  io 
the  firm,  and  In  the  county  or  counties  In 
which  such  members  reside.  That  section 
provides:  "All  personal  property,  of  what- 
soever nature  and  character,  sltnate  In  a 
county  other  than  the  one  in  which  the  own- 
er resides,  shall  be  assessed  la  the  county 
where  the  owii»  resides;  •  •  *  and  the 
owner,  in  listing,  shall  specifically  state  In 
what  county,  state  or  territory  It  is  situate 
or  held."  This  section  undoubtedly  changes 
the  general  and  original  rule  above  pointed 
out,  that  tangible  personal  prc^erty  to  aa- 
■osssMe  and  taxabto  where  It  to  actually  lo> 
cated,  and  makca  It  assessable  where  the 
ownw  resides.  Hie  courts  have  nothing  to 
do  with  the  wisdom  of  tlds  change  In  the 
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role.  The  Legislature  had  power  to  so  pre- 
scribe, and  the  courts  must  enforce  the  law. 
But  thto  section  does  not  attempt  to  change 
the  other  rule  of  law,  that  the  flrm,  and  not 
its  members,  to  considered  the  owner  of  the 
propoty,  for  the  purposes  of  taxation.  In 
fact,  the  Legislature  of  thia  state  does  not 
appear  to  have  ever  considered  the  question 
of  the  assessment  and  taxation  of  partner- 
ship pn^kerty,  and,  the  statnte  being  tilent, 
the  general  roles  of  tow  must  be  enfiwced. 
The  firm  must  therefore  be  regarded  as  the 
owner  of  tangible  personal  property,  for  the 
purposes  of  taxation.  The  firm  being  the 
owner.  It  follows,  even  under  section  9121, 
Rev.  St  1890,  that  the  property  must  be  as- 
sessed to  the  flrm  where  it  residee.  But  it  to 
said  that  a  flrm  can  have  no  domicile.  Thto 
to  true,  except  for  the  purpose  of  taxation, 
and  for  snch  purposes  its  place  of  business  Is 
Its  domicile.  It  seems  reasonably  clear,  bow- 
ever,  tiiat  the  Legislature  did  not  have  in 
mind  partoOTsblp  property  when  it  enacted 
sectitHi  9121,  and  that  that  section  to  properly 
referable  only  to  property  owned  by  an  in- 
divldoal.  And  thto  being  true,  the  statnte 
most  be  deemed  to  be  rilent  as  to  the  asaess- 
m«it  and  taxation  ct  partnership  property, 
and  therefore  the  genual  rulee  of  law  point- 
ed out  must  be  held  to  obtain. 

Oounsel  l!or  defendants  refer  to  section 
9182,  Rev.  St.  1899,  which  provides,  inter 
alia,  "Nor  shall  any  partner  be  required  to 
list  or  return  any  property,  ItoblHty  or  sup- 
posed balance  of  said  partnership  due  him, 
the  property,  effects  and  credits  of  said  part- 
nership being  listed  by  any  other  partner." 
The  meaning  of  this  provision  is  not  very 
clear.  But  manifestly  it  cannot  mean  that 
partnership  property  must  be  assessed  to  the 
Individuals  composing  it  In  the  proportion 
that  each  holds,  for,  if  that  be  so,  there 
could  be  no  sense  in  excusing  any  one  mem- 
ber from  llstlug  his  share  thereof;  nor  could 
it  be  imagined  that  any  one  partner  would 
list  It  all,  and  thus  make  himself  liable  for 
the  tax  due  by  his  copartner.  The  only  rea- 
sonable interpretation  that  can  he  put  upon 
this  provision  to  that,  where  the  partnership 
property  has  been  listed  for  taxation  by  any 
member  of  the  flrm,  the  Individual  membera 
shall  not  be  assessed  upon  their  Interest  in 
the  flrm,  for  the  tangible  property  has  al- 
ready been  listed. 

It  is  perfectly  plain  that,  in  the  very  na- 
ture of  things,  the  attempt  to  assess  to  each 
Individnal  member  of  a  firm  his  proportionate 
Interest  in  the  firm's  property  would  lead  to 
endless  confusion.  In  the  first  place,  to  be 
Just  and  accurate,  it  would  require  an  ac- 
counting to  ascertain  what  the  Interest  of 
each  partner  was.  In  addition  to  this,  If 
such  interest  was  to  be  assessed  to  each 
member  In  the  county  where  he  resided,  and 
not  where  the  prcqperty  was  actually  located, 
more  confusion  would  result  Tor  If  the  firm 
was  composed  of  three  members,  one  of 
whom  lived  in  St  Louts,  and  the  other  two 
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In  New  York,  ind  U  tta«  partnenblp  pro^ 
ertj  wu  tocated  In  Oole  county,  and  tlie 
pftrtoenUp  tnulnew  was  carried  on  In  tbat 
county,  one-tfalrd  of  tbe  i^pertr  would  be 
aBMsaed  In  St  Lonla,  and  one-third  of  tlie 
taxes  arising  from  tbe  jftog&rty  would  go  to 
St  Louis;  and,  as  the  other  two  parties 
were  nonreslitents,  the  other  two-tblrds  of 
the  partnership  pn^oty  would  have  to  be 
assessed  In  Cole  county,  or  not  at  all.  Thus 
tbe  county  In  which  the  property  was  lo- 
cated, and  which  furnished  tbe  pcdice  and 
gOTemmental  protection  to  the  property, 
would  lose  one-third  of  the  taxes  tbat  ought 
to  go  to  it  And  If  none  of  the  members  of 
tbe  firm  lived  in  ttie  county  where  tbe  bosi- 
nesB  was  carried  on,  and  wbere  the  property 
actually  was  located,  the  county  that  afford- 
ed such  gOTKiimental  protection  would  lose 
all  the  taxes  arising  ^m  the  property.  It 
may  be  lald  this  would  result  in  no  injustice 
In  tbe  long  run.  and  that  the  matter  would 
even  Itself  up,  and  it  may  be  also  truly  said 
tbat  tbe  Legislature  has  power  to  so  arrange 
the  matter; .  but.  In  the  face  of  such  condi- 
tions^ It  must  clearly  and  satisfactorily  ap- 
I>ear  tbat  the  L^islatnre  so  Intended,  before 
tbe  genoal  rule  of  law,  tbat  experience  has 
shown  to  be  so  Just  and  so  simple,  will  be 
deemed  to  have  been  abolished. 

In  tbe  case  at  bar  Ibe  property  was  as- 
sessed to  Ibe  firm  as  owner,  amd  at  the  place 
of  business  of  tbe  firm,  and  where  the  prop- 
erty, waq  actually  located.  No  part  of  this 
pn^)«ty  was  located  in  tbe  plaintiff  school 
district  but  the  members  of  the  firm  each 
propwly  listed  bis  Individual  property  wbere 
he  resided.  Assuming  tbat  for  school  taxes 
each  school  district  In  a  county  bears  the 
same  relation  to  tbe  other  school  districts  in 
the  same  county  tbat  each  county  in  the  state 
bears  to  the  other  counties  in  tbe  state  with 
respect  to  the  assessment  of  taxes,  it  never- 
theless follows  that  tbe  circuit  court  proper- 
ly held  that  tbe  assessments- ioToIved  In  this 
case  were  legally  and  properly  made,  'and 
that  the  plalntlfT  was  not  entitled  to  recovw. 

The  Judgment  is  affirmed.  All  concur. 


CI^ARK  V.  MISSOURL  K.  &  T.  R.  CO. 

(Supreme  Court  of  Missouri,  Dlyislon  No.  L 

Not.  25,  1903.) 

ha8ter  and  servant  —  nboliobnce  —  gok- 
tributory  neoliaencb  —  assumption  op 
risk— carriage  of  stock— escape  op  ani- 
mals—danqbrous  nature-pleading— an- 
swer —  admission  op  answer  —  [ish  by 
plaintiff-use  op  part— proximate  cause 

—CARRIERS-NOTICE  OP  CHARACTER. 
1.  Under  Const,  art.  8,  |  d,  as  amended  In 
1884,  providing  in  sabstunce  that  where  one 

of  the  jtidECB  of  the  St.  Louis  Court  of  Appeals 
is  of  opinion  that  a  decision  of  that  court  ie  in 
conflict  with  a  decision  of  the  Supreme  Court 
or  of  an;  Court  of  Appeals,  the  cause  shaH  be 
certified  to  tbe  Supreme  Court  for  determina- 
tion, as  in  case  of  ordlnar;  appellate  process, 
the  jurisdiction  ol  the  Supreme  Court  to  deter- 
mine the  entire  apiieal  does  not  depend  upon 
ttie  fact  that  there  is  in  reality  any  such  con- 


fiict,  but  depends  on  the  fact  that  one  of  tbe 
Judges  of  the  Court  «f  Appeals  deemed  such 
conflict  to  exist 

2.  A  railroad  section  hand  attempted  to  round 
np  a  Texas  steer  which  had  escaped  from  a 
wreck,  and,  being  attacked  by  tbe  steer,  was 
Injured.  In  an  action  against  the  railroad, 
plaintiff's  theory  was  that  tiie  particular  steer 
was  of  a  dangerous  character,  which  was 
known  to  defendant  and  unknown  to  plaintiff, 
and  of  which  plaintiff  sboald  have  bera  warn- 
ed. Ad  answer  of  defendant,  which  had  been 
amended  and  abandoned,  admitted  that  Texas 
cattle  were  wild  and  vidous,  and  that  -wbim 
confined  arid  excited  they  wue  more  dangerous 
tban  usual,  which  quali^  of  Texas  steers  was 
a  matter  of  notoriety,  especially  among  rail- 
road men.  HM,  that  plaintiff  was  not  en- 
titled to  recover  on  the  theory  that  defendant's 
answer  admitted  all  Texas  cattle  to  be  fierce 
naturally,  and  hence  the  steer  in  Question  to 
be  such,  so  as  to  render  It  nnnecessary  (or 
plaintiff  to  prove  the  character  of  steer  in  ques- 
tion to  have  been  known  to  defendant,  inas- 
much as  plaintiff  could  not  tw  his  own  purpose 
separate  such  admission  from  the  further  alle- 
gation as  to  the  general  notoriety  of  the  diar- 
acter  of  Texas  cattie. 

8.  It  appeared  that,  when  plaintiff  and  his 
companions  started  to  round  op  tbe  rteer,  plain- 
tiff armed  himself  with  a  cinb  as  big  as  bis 
arm,  and  six  or  seven  feet  long,  and  idaintiff 
testified  that,  when  they  came  upon  the  ntea 
in  question,  he  "acted  wild"  and  ran  along  the 
track;  that  tbe  morning  was  foggy,  so  that  he 
conld  not  see  the  steer  when  one  of  his  eom- 
panlons  called  tbat  the  steer  was  eimdng:  and 
that  a  moment  afterwards  the  steer  appeared 
coming  towards  him.  Held,  that  the  plaintiff 
had  knowledge  as  to  the  character  of  the  steer 
at  the  time  he  was  placed  in  peril. 

4.  Plaintiff,  a  railroad  sectionman,  togethw 
with  others,  was  endeavoring  to  round  up  a 
Texas  steer  which  had  escaped  from  a  wreck- 
ed train.  Plaintiff  was  on  the  railroad  track 
when  a  compaoioo  called  tbat  the  steor  was 
coming.  Plaintiff  stood  wbere  he  was,  not  be- 
ing able  to  see  the  steer,  because  of  fog.  The 
steer  emerged  from  the  fog  heading  towards 
plaintiff.  He  struck  at  him  with  a  clob.  and  the 
steer  paased  on.  but  plaintiff  ran  down  tbe 
embankment  of  the  road,  and  was  precimtated 
into  a  pit  and  Injured.  Held,  that  the  failure 
of  the  railroad  to  warn  plaintiff  of  the  vicions 
character  of  the  steer  was  not  the  proximate 
cause  of  the  Injury. 

6.  A  common  carrier  la  not  chargeable  with 
notice  that  Texas  cattle  carried  by  it  are  dan- 
gerous and  vidoos  and  liable  to  injnre  em- 
ployes. 

Appeal  from  Circuit  Court,  Montgomery 
County;  E.  M.  Hughes,  Judge. 

Action  by  Pleasant  W.  Clartc  against  the 
Missouri,  Kansas  &  Texas  Railroad  Oompa- 
ny.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.  Reversed. 

Geo.  P.  B.  Jackson,  for  appellant  E.  Bo- 
senberger  ft  Son  and  J.  D.  Bamett.  for  re- 
spondent 

MARSHAIX,  J.  This  Is  an  aetkm  for  pei^ 
Bonal  injurtes.  The  plaintiff  leooTOKd  f2.- 
600  damages  in  the  circuit  covrt,  and  the 
defendant  appealed  to  the  8t  Louis  Court 
of  Appeals*  where  the  judgment  waa  afflnn- 
ed;  but  as  one  of  tbe  Judges  of  that  court 
was  ot  opinion  tbat  the  decision  therein  was 
In  conflict  wltit  certain  prertons  decisions  of 
this  court  and  of  tbe  Courts  of  Ai^ieals,  the 
cause  was  certifled  to  thia  court  for  deter- 
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mliialtoii;  perwant  to  wctknS  of  tlw  auMwl- 
meat  o<  dUM  to  uUele  6  of  tbe  OonBtltntioii. 
and  by  ttiat  nctkm  it  Is  mad«  the  doty  <tf 
this  cotut  to  r^eai  and  determine  the  cause 
"aa  In  case  of  Jorladlctlon  obtained  bj  or- 
dinary appelate  inoceaa."  Tha  rewondoit 
baa  filed  a  motion  to  remand  the  cause  to 
the  Bt  Lonla  Ooort  of  Appeals  because  be 
elalma  tliat  an  analysis  of  the  cases  with 
wtal^  tbe  decision  of  the  Oonrt  of  Appeals 
In  tUa  case  waa  deemed  by  said  Jodge  ot 
aald  court  to  cmfilct  staows  tbat  no  socb  con* 
fllct  exists.  Bat  tbls  motion  most  be  .over* 
ruled,  because  the  JuriadlctloD  of  this  court 
In  such  cases  does  not  depend  upon  the  fact 
that  then  ts  in  reality  any  such  conflict;  but 
depends  solely  upon  the  tect  tbat  one  of  tbe 
Judaea  of  tbe  Court  of  Aroeals  deemed  such 
conflict. to  axlat.  This  court  may  be  fully 
aattsfled  that  th«8  Is  no  such  conflict,  but  it 
cannot  remand  the  case,  because  the  CX>n- 
atltutlon  makes  it  the  dnty  of  this  court  in 
sncb  cases  to  rehear  and  determine  the  cause 
M  In  case  of  Jurisdiction  obtained  by  ordinary 
appellate  iMocess. 

-  Tbe  Injury  complained  of  was  received 
near  MartbasrUle,  In  Warren  county,  on  May 
10,  1897.  Tbe  plaintiff  waa  a  aectKm  hand 
In  the  employ  ot  tbe  defendant  A  (Veigbt 
train  of  tbe  defendant  was  wrecked.  One 
of .  the  cars  contained  Texas  steers.  That 
car  was  broken  open,  tbe  steers  escaped,  and 
the-  section  gang,  of  which  the  plaintiff  was 
a  member,  was  summoned  to  tbe  wreck. 
Some  of  Out  stews  remained  near  the  wreck. 
Most  ot  them  went  towards  tbe  east,  and 
one  went  towards  tbe  west.  Tbe  sectirai 
gang  In  Cbarge  of  the  part  of  tbe  road  where 
tlie'accident  occurred  was  composed  of  Otto 
Housman,  foreman,  Ids  two  sons,  Jim  and 
George,  and  Uie  plalntlfl.  When  tbe  idaln- 
tUt  reached  tbe  scene  of  tlw  wnc^  he  and 
Jim  Itousman  were  wdarad  to  go  with  tbe 
atotion  agent.  Walker,  and  gather  up  tbe 
cattle  and  put  tbem  in  tbe  cattle  pens  at 
MartbasTlUe.  Tbey  first  put  up  those  that 
remained  near  to  the  wreck,  and  thai  took 
horses  and  went  after  those  tbat  bad  gone 
east,  and  found  them  and  put  them  In  tbe 
pena.  Then  the  foreman  told  his  two  sons. 
Jim  and  Qe<«ge  Housman,  and  tbe  plain- 
tiff, that  one  of  tbe  stem  bad  gone  west, 
and  directed  tbem  to  go  after  It  and  drive  It 
back  to  tbe  pens.  Tbey  obeyed  tbe  order 
and  went  This  preliminary  statement  is 
made  to  facilitate  an  understanding  of  the 
nature  of  the  negligence  charged  against  tbe 
defendant  Tbe  negligence  chaiged  In  the 
petition  Is  this:  "That  one  steer,  known  as 
a  Texas  steer,  was  very  wild  and  vicious, 
and  very  dangerous  to  handle,  and  by  reason 
of  having  been  In  said  wreck,  and  being 
bruised  and  otbo^lse  Injured,  and  greatly 
frightened  and  excited.  Its  wild,  vicious,  and 
dangerous  character  was  greatly  Increased. 
Tbat  plaintiff  had  no  experience  hi  such 
wwk.  and  was  uninformed  as  to  tbe  danger 
attendant  upon  it;  and  was  wholly  ignorant 


of  tbe  dangra^us,  wUd,  and  Tidona  character 

oif  said  steer,  or  of  the  circumstances  afore- 
said, which  bad  greatly  increased  tbe  same. 
That  aU  (hC  said  facts  were  well  known  to 
the  officers  and  serrants  of  tbe  defendant 
under  whose  control  this  plaintiff  was  at  the 
time,  w  by  the  exercise  of  ordinary  dili- 
gence said  facts  might  have  been  known  to 
tbem.  That  neveitbetees  the  said  serTsnti 
of  the  defendant  In  f^arge  of  said  work  neg- 
ligently, carelesaly,  and  wrongfully  ordered 
and  directed  plaintiff  to  drive  said  Texas 
steer  into  tbe  pens  of  defendant  at  said  sta- 
tion of  MartbasTllle.  That,  being  so  ordered 
and  required^  to  do  said  work,  and  being 
ignwant  as  aforesaid  of  the  danger  attend- 
ant upon  tbe  same,  and.  raying  upon  de- 
fendant tbat  it  would  protect  plaintiff,  and 
not  expose  him  to  unnecessary  dangw,  this 
plaintiff  undertook  to  assist  in  said  wwk. 
lliat  while  doing  so,  and  without  any  fault 
on  plaintUTs  part  this  plaintiff  was  vicious- 
ly attacked  and  set  upon  by  said  Texas  steer, 
whereby  plaintiff's  life  was  greatly  endangor- 
ed,  and  that  In  attempting  to  escape  from 
said  animal  and  save  his  life,  he  fell  over  a 
steep  and  precipitous  bank,  and  was  greatly 
Injured,"  etc.  Tbe  answer  admits  the  wreck, 
the  escape  of  tbe  cattle,  tbe  plaintiff's  re- 
lation to  it  as  section  hand,  and  tbat  after 
the  wreck  the  plalntlfl  was  engaged  In  clear- 
ing up  the  wreck  and  In  looking  after  and 
caring  for  the  cattle,  and  avers  that  such 
work  waa  within  tbe  line  of  the  plaintiff's 
ordinary  duty  as  a  section  hand.  The  an- 
swer then  proceeda  as  follows:  "Defendant 
farther  states  that  a  large  part  of  Its  busi- 
ness is  tbe  transportation  of  Texas  cattle 
from  Texas  to  points  In  Missouri  and  else- 
where; and  defendant  admits  that  all  Texas 
cattle  are,  by  nature,  wild  and  vicious,  and 
dangerous  to  handle,  and  that  such  qualities 
of  Texas  steers,  as  a  class,  is  a  matter  of 
general  notoriety  snd  of  common  knowledge 
among  all  persons.  Farihra  answering,  de- 
fendant says  that  there  Is  always  more  or 
less  risk  and  hazard  connected  with  tbe  du- 
ties of  a  section  hand,  and  especially  In  and 
about  the  work  necessary  to  be  done  In  cas- 
es of  wreck,  and  lu  the  matter  of  collect- 
ing and  restraining  Texas  cattle  which  may 
have  escaped  therefrom,  all  of  which  Is,  and 
at  tbe  time  mentioned  In  tbe  petition  was, 
a  matter  of  general  notoriety,  and  of  and 
concerning  which  the  opportunity  to  know 
waa  open  to  all  persons  alike."  The  answer 
then  pleads  assumption  of  risks,  a  general 
denial  of  all  matters  alleged  and  not  admit- 
ted, and  contributory  negligence,  in  that  the 
plaintiff  unnecessarily,  carelessly,  and  reck- 
lessly assaulted  the  aggravated  steer  men- 
tioned in  tbe  petition,  and  In  like  manner 
placed  himself  In  front  of  and  near  the  steer, 
and  refused  to  move,  when  he  could  easily 
have  done  so  and  have  averted  the  Injury. 
Tbe  reply  denies  all  tbe  allegations  of  the  an- 
swer not  admitted,  and  then  pleads  special- 
ly that  when  be  was  directed  to  drive  tibe 
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itMr  Into  the  pens,  It  was  dark,  and  not  yet 
daylight;  that  be  bad  not  seen  the  steer, 
and  was  Ignorant  that  he  was  a  Texas  steer, 
or  that  be  was  dangerons  and  tIcIous  and 
had  been  Injured  and  was  excited,  and  made 
wild  and  dangerons  by  the  wreck,  but  that 
the  defendant  well  knew  such  facts;  that, 
when  he  was  directed  by  the  foreman  to  go 
after  the  steer,  he  obeyed,  without  any  knowl- 
edge that  the  duty  required  was  attended  by 
any  danger,  and  tbat  Inuuediately  upon  dis- 
covering the  steer  it  charged  upon  the  plain- 
tiff, and  he  had  no  opportunity  to  escape; 
that  he  made  no  attack  upon  the  steer,  but 
only  attempted  to  ward  off  the  attack  of  the 
steer  upon  him;  and  that  the  animal's  at- 
tack upon  him  was  Instantaneous  upon  plafn- 
tlCTs  discovery  of  the  animal  and  the  flight 
of  the  plaintiff. 

In  addition  to  the  facts  set  out  In  the  pre- 
liminary statement  supra,  the  trial  develived 
the  facts  to  be  as  follows: 

When  Jim  and  George  Housman  and  the 
plaintiff  started  on  foot,  west  along  the  rail- 
road track,  to  look  for  the  steer  that  had 
gone  in  tbat  direction,  the  plaintiff  armed 
himself  with  a  club,  concerning  which  the 
plaintiff  testified  as  foUows:  "Q.  What  did 
you  take  the  club  for?  A.  I  very  often  take 
a  club  if  I  am  after  stock.  Q.  How  big  was 
the  stick?  A.  A  good  big  one.  Q.  Tell  the 
Jury  how  big  It  was?  A.  I  suppose  as  big  as 
my  arm,  and  maybe  bigger.  Q.  How  long 
was  it?  A.  Six  or  seven  feet.  Q.  You  got 
that  when  you  started  from  Martbasrllle? 
A.  Yes,  sir.  Q.  And  carried  It  all  the  way  up 
there?  A.  Yes,  sir.  Q.  And  carried  It  to 
defend  yourself  against  that  steer?  A.  If  I 
needed  It  Q.  You  thought  you  might  need 
it?  A.  I  didn't  know.  Q.  There  was  a  dan- 
ger that  you  might  need  it,  and  you  prepared 
yourself  for  the  danger  tbat  mlgbt  oTertake 
you?  A.  I  prepared  myseU  tliat  far;  yes, 
sir." 

Jim  and  George  Housman  and  the  plaintiff 
went  west  along  the  railroad  track  for  about 
2  miles,  and  there  discovered  the  steer  In  a 
field,  about  200  yards  from  the  track.  They 
went  Into  the  field  after  him,  and  the  plaln- 
tlff  says  the  steer  "acted  wild,"  and  ran  out 
of  the  field  onto  the  railroad  track,  and 
thence  eastwardly  towards  Marthasvllle. 
They  followed.  Jim  was  In  front,  then  came 
George,  and  lastly  the  plaintiff.  The  evi- 
dence varies  as  to  the  distances  between  the 
three.  It  was  about  6  o'clock  In  the  morn- 
ing, and  was  quite  foggy.  The  plaintiff 
says  they  had  gone  on  the  track  "about  two 
telegraph  poles"  when  Jim,  who  was  lead- 
ing, cried  out,  "There  be  comes,"  and  Jump- 
ed off  onto  the  north  side  of  tbe  track.  The 
plalntlfl  says  he  heard  this  warning  from 
Jim,  and  saw  him  Jump,  but  he  did  not  hear 
any  warning  from  George,  who  was  closer  to 
the  plaintiff  than  was  Jim,  but  he  says  he  saw 
GeorgA  also  Jump  off  of  the  track.  George 
says  he  also  warned  the  plaintiff  that  the 
iteer  was  coming.   The  plaintiff  says  that 


when  tie  first  saw  tbe  steer  ba  was  25  or  30 

feet  from  him,  and  was  coming  at  lilm  "with 
his  head  tacked  down  as  hard  as  be  could 
come";  that  he  started  to  the  north  side  of 
the  track,  and  the  steer  also  started  In  that 
direction,  and  that  he  tiien  started  towards 
the  south  side  of  the  track,  and,  as  the  steer 
started  also  toward  the  south  side  of  tbe 
track,  he  struck  the  steer  with  the  elOb  he 
was  carrying,  and  tbe  steer  veered  off  to- 
wards to  the  north  and  passed  by  him,  and 
be  ran  down  the  side  of  the  railroad  embank- 
ment, and  Jumped  Into  the  borrow  pit  that 
was  near  tbe  bottom  of  the  embankment, 
and  which  was  muddy;  and  tbat  his  feet 
stuck  in  tbe  mud,  and  he  injured  his  knee. 

There  is  no  substantial  difference  between 
the  te8tlm<my  of  the  plaintiff  and  tbat  of 
Jim  and  George  Housman  as  to  what  oc- 
curred at  the  time  of  the  accident,  except 
tbat  George  says  he  also  warned  the  plain- 
tiff of  tbe  approach  of  the  steer,  and  the 
plalntlfl  says  he  did  not  hear  George's  warn- 
ing, and  except  as  to  the  distances  between 
tbe  three  at  the  time  the  steer  came  back 
towards  tbe  west;  and  these  differences  are 
not  material  or  controlling  in  this  case. 

At  tbe  place  where  the  accident  occurred, 
the  track  was  on  an  embankment  aboat  15 
feet  high.  Tbe  embankment  was  about  20 
feet  wider  at  the  bottom  than  it  was  at  tbe 
top.  At  the  bottom  of  the  embanknaent 
there  was  level  strip  of  land  about  12  or  15 
feet  wide,  and  beyond  that  there  was  quite  a 
large  borrow  pit  (that  is.  a  place  from  which 
earth  had  been  taken  to  make  the  embank- 
ment), which  was  about  2  feet  deep.  The 
side  of  the  borrow  pit  towards  the  track  was 
sloped,  so  as  to  enable  the  scrapers  to  haul  the 
earth  out  of  tbe  pit  and  place  it  on  the  em- 
bankment. The  bottom  of  the  pit  was  mud- 
dy. Tbe  plalntlfl  says  tbat  when  he  ran 
down  the  embankment  It  was  so  steep  that 
bis  body  gained  so  great  a  momentum  that 
be  could  not  stop  on  the  level  ground  at  the 
bottom,  nor  could  be  change  his  course,  and 
that  he  therefore  Jumped  some  6  or  7  feet 
out  into  the  borrow  pit,  and  bis  feet  stock 
In  the  mud,  and  be  was  Injured.  Jim  Hous- 
man said  that  when  he  ran  down  the  em- 
bankment it  was  so  ste^  that  be  could  not 
stop  on  tbe  level  at  tbe  bottom,  and  that  be, 
too,  ran  into  the  borrow  pit,  and  went  into 
the  mud  up  to  his  ankles,  and  tbat  threw 
him  down  face  foremost  in  tbe  mud.  He  also 
says  that,  when  tbe  plaintiff  lilt  the  steer 
with  the  club,  tbe  steer  went  past  the  plain- 
tiff, and  went  on  towards  the  west  uid  that 
the  plaintiff  then  torned  and  ran  down  tiie 
embankment. 

Touching  the  steers,  the  plaintiff  testified 
that  they  were  all  quiet,  except  tbe  one  that 
went  west,  and  he  "acted  wild"  and  ran 
from  them  when  they  found  him  in  the 
field.  This  Is  the  only  evidence  tbere  Is  !n 
the  ca^e  to  support  the  aDegatlon  of  tbe  peti- 
tion that  this  particular  animal  was  wild 
and  vldous  and  dangerous  to  handle,  and  by 
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reason  of  the  wrack  sncb  condition  was  great- 
ly increased. 

Xlie  foreman,  Otto  Honsman,  testffled  tbat 
tbe  conductor  at  the  train  came  to  Ms  botue 
and  waked  him  up.  He  was  asked:  "Q. 
Did  he  tell  you  anytMng  about  the  steers? 
A.  Yes,  sit;  be  told  me  when  1  got  to  the 
toolhouse,  and  the  men  was  there,  he  says. 
'You  must  look  out  There's  a  lot  of  Texas 
steers  out  herci*  he  says;  they  might  get 
after  yon  or  hurt  you  some  way.  Be  care- 
ful.' "  Touching  the  warning  given  to  tbe 
plaintiff,  be  testified  on  direct  examination: 
"Q.  Tell  the  jury  what  you  told  Mr.  Clark 
and  your  sons  when  yon  told  them  to  go 
west?  A.  I  told  them  to  go  on  up  after 
that  steer  and  get  him  If  they  could,  and,  as 
they  went  I  told  them  to  be  very  care- 
ful and  see  tbat  be  didn't  hurt  them  or  get 
burt.  I  told  them  to  look  out  for  blm.  That 
was  the  same  as  to  warn  them  to  be  care- 
ful—that  they  might  get  hurt"  On  cross- 
examination  be  was  asked:  "Q.  Now,  yon 
say  you  said  something  to  them  about  being 
careful?  A.  Yes,  sir;  when  they  started  oft, 
they  were  some  little  distance,  and  I  hap- 
pened to  think  about  speaking,  and  I  said, 
*Be  carefuL'  I  don't  know  whether  they 
heard  me.  I  apoke  to  them.  I  guess  they 
were  as  far  as  to  the  back  seat  of  the  bouse 
here,  and  I  spoke  out  pretty  loud,  but  I 
don't  know  whether  they  beard  me.  Q. 
What  did  you  say?  A.  I  said  to  'be  careful 
about  that  steer.  He  might  hurt  you.'  Q. 
But  yon  don't  know  whether  they  heard  you? 
A.  I  don't  know  whether  they  heard  me. 
They  never  made  any  halt  or  turned  back 
or  anythli^,  and  I  kept  on  with  my  work." 
The  plalntUC,  In  rebuttal,  said  the  foreman 
said  nothing  except  to  get  the  steer.  Jim 
Housman  was  not  asked  about  the  matter, 
bat  George  Honsman  was,  and  he  said  he  did 
not  hear  the  said  warning. 

George  Housman  testified  tbat  his  father 
sent  him  to  wake  the  plaintiff,  and  that  he 
did  Bo.  He  then  teetlfled  as  follows:  "Q. 
What  did  yon  do  and  what  did  yon  see  of 
tbe  plaintiff  when  you  woke  him.  A.  I  got 
up  and  fixed  my  lantern,  and  started  out 
ADd  tbe  boss  told  me  there  was  a  car  load  of 
Texas  cattle  wrecked— I  would  have  to  watch 
out— and  told  me  to  tell  the  rest  of  the  men 
when  I  told  them,  and  I  did  so.  Q.  Did  yon 
tell  that  warning  to  Mr.  Clark?  A.  Yes, 
air.  Q.  Where  and  when?  A.  Right  at  tbe 
door.  Q.  What  door?  A.  In  bis  bouse,  and 
be  wanted  me  to  wait  and  go  with  him; 
and  I  told  blm  'No,'  I  had  to  go  and  wake 
some  of  the  other  men— the  other  gang.  Q. 
Tbat  la  the  gang  east?  A.  Yes,  sir." 

Touching  tbe  plaintUTs  knowledge  of  tbe 
character  of  this  particular  steer,  Jim  Hous- 
man teetlfled  tbat,  as  be  and  tbe  plaintiff 
were  going  west  on  the  track  in  search  of  tbe 
steer,  they  met  two  little  girls  going  east  to- 
wards the  German  School,  and  further  said: 
"Q.  What  occurred  when  you  met  tbem?  A, 
As  we  met  them,  I  told  tbem  to  be  careful. 


They  was  Germana,  and  couldn't  understand 
Americana  very  well,  and  I  told  tbem,  and 
tbey  didn't  quite  understand  me,  and  yix. 
Clark  told  them  the  same  thing,  and  tbey 
answered  and  went  on.  Q.  What  did  he  tell 
them?  A.  He  told  tbem  to  be  careful  and 
watch  out;  there  was  a  mad  or  wild  steer- 
something  of  that  kind— and  he  might  run 
over  them  and  hurt  them,  or  something." 

In  rebuttal  the  plaintiff  said  be  did  not 
remember  this  conversation  with  tbe  little 
gh-ls.  and  also  said  Jim  Honsman  did  not 
warn  him  about  the  steers,  nor  did  any  one 
else. 

Touching  the  plaintiff's  knowledge  of  Tex- 
as steers  as  a  class,  the  plalotiff  testified  tbat 
he  had  heard  of  Texas  cattle,  and  he  knew 
tbat  the  defendant  carried  a  great  many  on 
its  road,  but  that  he  had  never  heard  that  as 
a  class  they  are  dangerous  and  vicious.  He 
was  then  asked:  "Q.  On  the  former  trial, 
when  yon  testified,  didn't  I  ask  you  this 
question  about  Texas  cattle:  'You  knew,  as 
a  rule,  they  are  a  vicious  sort  of  animal?* 
*It  seems  that  way.'  'I  am  speaking  of  what 
yon  know  personally?'  'I  heard  it  was  sa' 
Did  you  answer  that  way  before?  A,  Prob- 
ably I  did."  On  redirect  examination  the 
plaintiff  testified  as  follows:  "Q.  Mr.  Glark, 
I  don't  know  whether  I  asked  you  what  H 
anything,  you  had  ever  heard  before  this 
wreck  as  to  the  character  of  Texas  steers?  A. 
I  never  beard  nothing  about  them  until  after^ 
wards.  I  beard  a  good  deal  about  them 
afterwards.  Q.  I  will  get  yon  to  state  to  tbe 
jury  If  you  knew  anything  of  tbe  character- 
istics of  these  cattle?  A.  No.  sir;  I  never 
was  about  them.  Q.  State  whether  you  knew 
anything  of  their  vicious  habits?  A.  No,  sir; 
I  knew  nothing  about  them  at  all.  Q.  Had 
you  ever  heard  It  discussed  in  the  neighbor- 
hood? A.  No,  sbr."  On  recross-examination 
the  plaintiff  testified  as  follows:  "Q.  Now, 
on  the  former  trial  I  want  to  ask  you  in  that 
connection  If  you  wasn't  asked  the  .question, 
and  didn't  answer  It  in  this  way,  with  refer- 
ence to  what  yon  had  beard  before  this: 
'Had  yon  ever  heard  of  Texas  cattle  before 
that  day?"  'Yes,  sir;  often  heard  of  them." 
'Heard  people  talk  about  them?'  *Yes.  sir.' 
Did  yon  state  that?   A.  Don't  remember." 

With  rwpect  to  the  character  of  Texas 
steers  as  a  class,  tbe  plaintiff  read  in  evi- 
dence the  first  and  second  amended  answers 
of  the  defeodant.  The  several  answers  dif- 
fer only  in  this  respect:  tbat  the  prior  an- 
swers after  the  words,  "and  it  admits  that 
Texas  cattle  are,  by  nature,  wild,  vicious, 
and  dangerous  to  handle,"  contained  the  ad- 
ditional words,  "and  tbat  when  confined  in 
cars,  or  when  surrounded  by  conditions  liable 
to  produce  excitement,  as  by  the  wreck  of  a 
train,  tbey  are  liable  to  become  excited  and 
more  wild  and  vicious  and  more  dangerous 
than  (H^nary."  All  the  answers  then  pro- 
ceed with  tbe  words  "tbat  such  qualities  of 
Texas  Rteers  is  a  matter  of  general  notorie- 
ty." The  prior  answers  followed  thto  aver* 


Digitized  by  Google 


T7  BO  UTH  WESTEiBN  BBP0BTBK. 


ment  wlUi  tbe  wordi  "eopedallr  among  men 
employed  iip<m  nilroadA  and  engaged  In  tiie 
transportation  of  such  animali^"  while  the 
lait  answer  followed  said  averment  with  the 
worda  "and  of  common  knowledge  among  all 
persons." 

Bearing  npon  the  qnestion  as  to  whether 
it  was  within  the  line  of  the  plaintiff's  dnty 
to  go  after  the  cattle,  the  plaintiff  testifled  as 
follows:   "Q.  Yon  had  been  working  at  that 
time  about  four  years  on  the  section?  A. 
Yes,  sir.   Q.  When  other  wrecks  had  oc- 
curred on  the  road  there  on  that  section  or 
other  sections,  you,  with  the  other  section- 
men,  had  been  called  on  to  come  and  help 
cle&r  them  up?   A.  Tea,  sir.   Q.  It  Is  a  part 
of  the  duty  of  the  sectionmcn  to  help  take 
care  of  wrecks?  A.  Yes,  shr.   Q.  And  look 
after  the  frdgbt  and  property  of  tbe  train? 
A.  I  don't  know  anytbhig  about  the  property.  ; 
I  nerer  was  In  a  cattle  wre<^k.   I  was  In  a  | 
wreck  where  some  hogs  was,  once,  and  we  | 
taken  care  of  them.   Q.  They  sent  yon  after  < 
them?  A.  Yes,  sir.   Q.  When  you  testifled 
before,  didn't  yon  say  it  was  a  part  of  the  I 
duty  of  the  sectlonmen  to  help  get  np  the !; 
wreck  and  take  care  of  the  property  on  the  I 
wrecked  trains?  A.  I  said  it  was  a  section  | 
hand's  duty  to  take  care  of  tbe  wrecks;  yes,  j 
sir.   Q.  And  look  after  tbe  property?  A./! 
Well,  we  never  bad  anything  of  that  sort  to  j 
do  only  one  time— only  handling  freight   Q.  ' 
There  was  no  oQier  men  employed  by  the 
ccHupsny  to  do  that  sort  of  work— only  the 
sectlonmen?  A.  Not  that  I  know  of.  Q. 
"When  the  bogs  was  out,  they  sent  you,  and 
you  did  It?  A.  Yes.  air.  Q.  And  when  tiie 
cattle  got  ont*  and  tbey  sent  you,  yon  done 
it?  A.  No.  Q.  Was  It,  or  not,  a  part  of  your 
duty?  A.  It  ought  not  to  be.   Q.  Maybe  a 
great  many  things  ought  not  to  be  that  way. 
Was  it  a  part  of  your  duty?  A.  I  don't  think 
it  ought  to  he.  I  don't  know  whether  it  was 
or  not  Q.  You  knew  the  railroad  company 
depended  upon  you,  as  one  of  the  sectlonmen, 
to  help  do  that?  A.  I  didn't  know  th^  de- 
pended on  me  to  hunt  up  Texas  cattle.  Q. 
Was  It  outside  of  yonr  duty?  A.  Yes,  sir; 
I  believe  it  was.   Q.  Why  did  yon  do  it?  A. 
Because  the  foreman  notified  me.  Q.  Was 
It  bis  duty  to  notify  yon  of  something  you 
ought  not  to  do?  A.  I  don't  know.   Q.  Was 
it  part  of  bis  duty,  or  not,  to  order  you  to 
get  tbe  cattle?  A.  I  suppose  he  thought  so: 
Q.  What  did  you  think  at  the  time?  (Ob- 
jection.)  Q.  If  you  thought  it  wasn't  your 
du^,  why  did  you  do?  (Objection.)  Court: 
He  can  say  why  be  did  so  and  so.  A.  When 
you  work  on  the  track,  you  either  have  to 
go,  or  quit  when  you  are  notified.   Q.  He 
Is  the  one  to  detnmlne  what  you  do? 
Yes,  sir.   Q.  If  he  sends  you  out  there.  It  is 
a  part  of  your  duty  to  go?  A.  You  have  to 
go,  or  quit   Q.  That  makes  it  a  part  of  your 
duty?   A.  I  reckon.  If  he  says  so." 

At  the  close  of  the  plaintiUTs  case,  and 
again  at  the  close  of  the  whole  case,  the  de- 
fendant interposed  a  demurrer  to  tiie  evt- 


doice,  which  was  ovwnded,  and  enevtloa 
saved.  Various  instrocttons  were  given  and 
refused,  and,  as  stated,  aftef  a  verdict  for 
the  plaintiff  the  defendant  appealed. 

At  tbe  threshold  of  this  case  the  arndal 
question  is  presented  whether- the  petition 
states  a  cause  of  action,  or.  If  Mi,  whether 
the  evidence  makes  a  case  for  the  jury.  In 
the  first  place,  the  plaintiff  was  in  tbe  em- 
ploy of  the  defendant  as  a  section  band. 
There  was  a  wreck.  Including  a  car  Joaded 
with  Texas  eteera.  Tbe  steers  escaped  from 
tbe  car  and  Mattered.  Conceding  It  was 
within  the  line  of  duty  of  a  eectlon  band 
to  clear  away  ,  the  wreck,  and.  In  the  d<iing 
of  it,  to  gather  up  and  care  for  fright,  tbe 
plaintiff  admits  that  on  fb»  occasion  of  a 
prior  wreck  of  a  train  containing  a  car  load 
of  hogs,  which  escaped,  as  a  part  of  bis  duty 
be  assisted  In  gathering  fbem  up  and  put- 
ting them  In  pens,  and  he  also  admits  tbut 
he  knew  of  no  one  dse  connected  with  tbe 
road  whose  duty  it  was  to  collect  and  pen 
up  the  Texas  steers;  but  be  expresses  the 
opinion  that  It  was  outside  of  Us  duty  to 
do  ao,  and  tint  he  did  it  on  this  occastoti 
-only  because  the  foreman  ordered  him  to  do 
it,  and  says  he  supposes  the  foreman  tbouirlit 
It  was  a  part  of  the  plaintiff's  duty,  and  that 
he  obeyed  tbe  order,  because.  In  railroad 
work,  one  must  ob^  the  orders  ot  the  fore* 
man,  or  quit  Therefore  It  was  eitlier  with- 
in tbe  line  of  the  plaintttPs  duty,  and  the 
foreman  had  a  r^ht  to  give  tbe  order,  and 
the  plaintiff  cannot  recover,  because  it  wn« 
a  risk  incidflit  te  Hie  service,  or  else  it  wan 
not  within  the  line  of  the  plaintiff's  duty, 
and  tbe  foreman  had  no  right  to  demand  the 
service,  and  no  right  to  hind  tbe  inlnripal 
for  damages  rec^ved  by  tbe  servant  in  con- 
sequence of  acts  required  by  tlie  foreman 
which  he  had  no  right  to  require.  And  It 
win  not  help  the  ease  to  say  that  It  was  a 
new  employment  by  the  foreman,  for  a  new 
Service,  entirely  outside  of,  and  dflTerent 
from,  his  empIoym«it  as  k  section  liand.  Ftr. 
if  It  was  such  a  new  service,  and  the  aerr- 
ant  voluntarily  entered  upon  It  he  assumed 
the  risks  ordinarily  incident  to  such  serv- 
ice. The  learned  counsel  for  tbe  plaintiff  evi- 
dently realised  this,  ftir  they  endeavored  to 
avoid  tbese  difficulties  when  tbey  drew  th<> 
petition.  The  petition  is  based  upon  the 
idea  that  It  is  ordinarily  within  the  line  !of 
Autj  of  a  section  hand  to  assist  in  gotherlm; 
up  even  Texas  steers  that  have  escaped  tnm 
a  wicked  car,  but  that  tbe  d^endant  is  lia- 
ble In  this  case  for  the  reason  that  tt  ordcared 
blm  to  go  after  and  pen  lyt  thla  partlealar 
steer,  which  was  wild  and  vldons  and  very 
dangerous  to  handle,  and  greatly  frightened 
and  excited  by  reason  of  having  been  in  the 
wreck,  all  of  which  was  known  to  the  de- 
fendant or  could  have  been  known  to  it  by 
the  exercise  of  ordinary  care,  and  which 
was  wholly  unknown  to  the  plalnUff.  and 
that  the  plaintiff  relied  upon  It  that  fbe  de- 
fendant would  dot  exiiose  him'  to  umiecea- 
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ury  danger,  tt  will  be  obBerred  that  tbe 
petitloD  does  not  In  eqiress  terms  cbarge 
tbe  defendant  with  negligence  In  failing  to 
wam  tbe  plaintiff  of  an  nnnraal  or  extraor- 
dinary risk  or  peril  arising  out  of  tbe  serv- 
ice* of  wblch  the  defendant  was  aware  and 
tbe  plaintiff  wae  Ignorant;  bat  this  most 
bare  been  tbe  intention  of  the  pleader,  for 
without  this  the  petition  states  no  cause  of 
action  whateTor.  And  tbe  case  was  tried  be- 
low on  tbe  theory  that  this  was  the  proper 
constmctlon  to  put  upon  the  petition,  and 
tt  was  not  attacked  in  any  way,  but  both 
■ides  Introdnced  evidence  upon  tbe  theory 
without  objection  from  tbe  other,  Tbe  case 
will  therefore  be  so  treated  here. 

The  first  postulate,  therefore,  is  that  ordi- 
narily it  Is  within  the  line  of  duty  of  a 
Section  hand  to  aestst  In  clearlnf?  away  a< 
wreck  and  in  gathering  up  the  freight,  and, 
If  the  freight  happens  to  be  Texas  steers,  to 
gather  them  np  and  put  them  In  pens.  This 
resolves  this  case  Into  tbe  narrow  question 
whether  the  defendant  is  liable  to  this  plain- 
tUr  because  It  knew  this  partienlar  steer 
was  wild,  vicious,  and  dangm>iiB,  and  great- 
ly frightened  and  excited  by  reason  of  the 
wreck,  and  tbe  plaintiff  was  Ignorant  there- 
of, and  that  the  defendant  failed  to  wam 
the  plaintiff  of  such  facts  when  it  sent  blm 
after  the  steer,  and  that  such  fsilure  of  the 
defendant  to  wam  tbe  plaintiff  was  the  di- 
rect and  proximate  cause  of  the  Injury. 
This,  of  course,  assumes  that  it  was  within 
tbe  line  of  the  plaintiff's  duty  to  go  after  the 
steer,  even  tbongb  it  was  wild,  tIcIous,  and 
bard  to  handle,  and  that  the  sole  negligence 
of  tbe  defendant  was  a  failure  to  notify  the 
plaintiff  of  tbe  character  of  this  particular 
steer.  Counsel  for  the  defendant  has'  fur- 
nlsbed  tbe  court  with  an  exhanstlTe  treatise, 
replete  with  citations  of  cases,  upon  the  lia- 
bility of  a  person  for  injuries  inflicted  up- 
on others  by  animals  feree  naturee  which  he 
bas  in  his  possession,  and  by  domestic  ani- 
mals; tbe  general  rule  deducfble  from  the 
authorities  being  that  every  one  Is  charged 
with  notice  of  the  nature  and  propensity  to 
inflict  Injury,  of  animals  ferce  naturae,  and, 
therefore,  if  one  keeps  such  animals  in  his 
poesesslon  he  Is  liable  for  damages  done  by 
them,  without  express  proof  of  knowledge 
of  the  nature  of  the  animal,  but  that  as  to  do- 
mestic animals  a  scienter  must  be  alleged 
and  proven.  The  chief  difference  between 
comisel  in  this  case  Is  the  application  of  the 
gmeral  principles  of  law  to  the  concrete 
case  lb  hand.  The  primary  disagreement  is 
as  to  whether  Texas  steera  are  feree  natnne 
or  domestic  animals.  Tbe  plaintiff  contends 
that  tbe  defendant's  prior  answers  in  this 
case  admitted  that  "Texas  cattle  are  by  nar 
tore  wild  and  vicious  and  dangerous  to 
handle,  and  that  when  confined  in  cars,  oi 
wben  snrronnded  by  conditions  liable  to  pro- 
duce adtement,  as  by  the  wreck  of  a  train, 
tbey  are  liable  to  become  excited,  and  more  * 
wild  and  vldooB  and  more  dangerous  than  ■ 


ordinary;  that  sneb  qnalities  of  Texlm  steers 
is  a  matter  of  general  notorietyi  especially 
among  men  employed  upon  railroads  and 
engaged  in  the  transportation  of  such  ani- 
mals," and  that  tbe  defendant,  tberefore.  Is 
liable  in  this  case,  because  it  had  In  its  pos- 
session such  animals;  and  that,  as  tbe  de- 
fendant admits  that  all  Texas  steers  are  wild, 
Tldons.  and  dangerous  to  liandle,  it  was 
not  necessary  for  the  plaintiff  to  show  that 
the  defendant  knew  that  this  particular  steer 
was  wild,  vicious,  and  dangerous.  But  while 
so  contending  as  to  the  defendant,  the  plain- 
tiff says  he  cannot  be  charged  vrith  notice 
of  tbe  character  of  Texas  steers  as  a  class, 
nor  as  to  the  character  of  this  particular 
steer.  Or  otherwise  stated  the  plaintiff's 
position  iB  that  the  defendant  Is  bound  by 
the  admissions  of  Its  abandoned  answer, 
and  that  the  plaintiff  can  Introduce  them 
against  tbe  defendant  so  as  to  bind  It,  but 
that  tbe  plaintiff  is  not  bound  or  affected  .by 
sucb  admissions;  that  is,  that  one  party  lit- 
igant can  use  such  parts  of  a  pleading  filed 
by  his  adversary  as  affect  bis  adversaiy  in- 
juriously and  benefit  tbe  party  so  Intro- 
ducing sucb  admission,  but  that  such  party 
can  reject  such  other  parts  of  his  adversary's 
pleading  as  make  in  favor  of  bia  adversary 
and  against  hfmseif.  In  other  words,  that 
he  can  split  up  bis  adversary's  pleading, 
and  use  dismembered  parts  thereof  as  an 
admission  against  blm,  and  discard  such 
parts  as  affect  injuriously  the  party  so  In- 
troducing it  This  Is  a  misapprehension.  An 
admission  of  one's  adversaiy  must  be  taken 
as  a  whole.  Tbe  good  must  go.  with  the 
bad.  One  who  seeks  to  use  an  admission  of 
bis  adversary  most  take  the  admission  com 
onere.  Viewed  In  this  light,  tbe  answers  of 
the  defendant  tend  to  show  that  Texas  cattle 
as  a  class,  are  feree  natune  and  vlcioUs,  dan- 
gerous to  tiahdle,  and  liable  to  inflict  injury, 
and,  as  the  whole  Includes  tbe  sum  of  all  its 
parts,  so  this  particular  steer,  being  one  of 
such  class,  was  vicious  and  dangerous,  and 
therefore  it  was  not  necessary  for  tbe  plaintiff 
to  prove  tbecliaracter  bf  this  particular  steer, 
for  the  defebdant  had  admitted  that  it  knew 
such  character  already.  But  while  this  is  tme. 
It  does  not  make  out  a  case  for  the  plaintiff, 
for  the  reason  that  tbe  admission  says  tiiat 
"such  qualities  of  Texas  steers  Is  a  matter 
of  general  notoriety,  especially  among  men 
employed  upon  railroads  and  engaged  In  the 
transportation  of  .such  animals,"  and  tbe 
plaintiff  was  employed  upon  railroads,  and 
therefore  he  knew,  both  from  that  fact,  and 
because  all  men  know  those  things  that  are 
matters  of  general  notoriety,  ttiat  all  Texas 
steers— this  particular  steer  Inclnded-^are  vi- 
cious and  dangerous  to  handle.  Hence  both 
the  plaintiff  and  the  defendant,  according 
to  this  hypothesis,  were  equally  Informed  of 
the  character  of  this  particular  steer,  and  tbe 
defendant  cannot  be  hield  liable  for  a  failure 
to  give  tbe  plaintiff  a  warning  as  to  sucb 
tact;  fbr  plaintiff  already  knew  It  It  is  man- 
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Ifest,  therefore,  that  upon  tikii  tlieoiy  the 
plaintiff  is  not  entitled  to  recover;  and  coun- 
sel for  plaintiff  practically  concede  thlB  when 
they  take  the  position  that  they  are  entitled 
to  split  up  the  admission,  and  use  only  such 
parts  as  affect  the  defendant  injuriously,  and 
not  be  bound  by  each  parts  at  affect  the 
plaintifl  injuriously. 

The  plaintiff,  however,  does  not  take  the 
position  that  Texas  cattle,  as  a  class,  are 
wild,  vicious,  and  dangerous  to  handle.  The 
petition  evidently  implies  the  converse  to  be 
true,  and  attempts  to  take  the  particular 
steer  out  of  the  general  class,  and  to  hold  the 
defendant  liable  because  this  particular  steer 
was  of  that  character,  which  the  defendant 
knew,  and  the  plaintiff  did  not  azid  the  de-. 
fendant  failed  to  warn  the  plaintiff  of  that 
fact.  It  is  true,  the  plaintiff  admitted  in  one 
breath  that  he  had  testified  on  the  former 
trial  of  this  case  that  he  had  h^rd  that  all 
Texas  steers  are  vicious  and  dangerous,  and 
in  ttie  next  breath  said  he  did  not  remember 
whether  tie  had  so  testified  or  not,  and  that 
upon  this  trial  he  said  be  had  never  heard 
or  knovrn  anyttilng  about  such  cattle  before 
the  accident  It  Is  also  true  that  the  plain- 
tiff called  witnesses  to  testify  as  to  the  cliar- 
acter  of  Texas  steers,  one  of  whom  said  they 
are,  as  a  class,  vicious  and  dangerous,  and 
the  others  said  they  are  generally  quiet  and 
Inoffensive  unless  they  are  attacked  or  be- 
come unusually  excited.  It  Is  also  true  that 
the  plaintiff  testified  that  be  found  all  of  the 
other  steers  that  were  in  this  wreck  quiet 
and  easy  to  handle,  and  that  when  they 
came  upon  this  particular  steer  he  "acted 
wild"  and  ran  away  from  them,  and  that  he 
first  went  east  upon  the  railroad  track,  and 
when  they  were  following  him  he  turned 
and  came  west  again,  and  that  when  he  saw 
him  he  was  coming  towards  him  "with  his 
head  tucked  down  as  hard  as  be  could  come," 
and  that  be  continued  to  come,  notwithstand- 
ing the  usual  cries  to  cattle  that  were  em- 
ployed by  Jim  Housman,  and  notwithstand- 
ing the  plaintifl  stood  In  his  way  with  a  big 
club  In  bis  hand.  It  is  also  true  that  the 
plaintiff  denied  that  be  heard  the  warning 
given  to  them  by  the  foreman  when  they 
started  after  this  steer,  and  also  denied  that 
George  Housman  warned  him  as  to  all  the 
steers  (not  this  one  In  particular)  when  he 
woke  him,  and  cautioned  him  that  they 
might  hurt  blm.  But  even  If  all  this  be  ac- 
cepted as  true  In  this  case,  it  still  Is  not 
anSlclent  to  make  the  defendant  liable.  The 
plalntlfiTs  right  to  recover  under  tlie  plead- 
ings, as  hereinbefore  construed,  and  under 
the  evidence  adduced,  depends  upon  the  pred- 
icates that  the  defendant  knew  that  this  par- 
ticular steer  was  vicious  and  dangerous,  and 
that  the  plaintiff  was  Ignorant  of  it,  and  that 
the  defendant  was  n^Hgent  In  not  warning 
the  plaintiff  of  that  fact  and  that  such  fact 
and  failure  were  the  direct  and  proximate 
cause  of  the  Injury.  The  record  Is  absolutely 
destltote  of  any  evidence  that  either  the  de- 


fendant or  the  foreman  bad  any  knowledge 
whatever  that  this  particular  steer  was  in 
any  respect  different  from  any  of  the  oth- 
ers, and  the  plabitifl  himself  says  the  otbers 
were  quiet  The  evidence  shows  that  the  on- 
ly information  that  the  foreman  had  was 
that  tbe  conductor  told  blm  when  be  got 
down  to  the  toolhonse  that  there  were  a  lot 
of  Texas  steers  out  aiid  warned  him  to  be 
careful,  as  they  might  get  after  him  and  hurt 
tilm.  But  this  related  to  all  the  steers,  as  a 
class,  and  not  to  this  particular  steer.  So 
that  this  would  be  InsufflcieDt  to  anpport 
the  auctions  of  tbe  petition  that  this  steer 
was  different  from  the  Texas  steora  as  a 
class.  Aside  from  tliis,  the  foreman  who 
testified  as  to  this  warning  of  the  conductor 
said  in  tbe  same  answer  that  "tbe  men  was 
there."  "The  men"  could  only  refer  to  the 
section  gang,  that  was  composed  of  the  plain- 
tiff and  the  two  sons  of  the  foreman. 

This  Is  the  sum  of  ail  the  testimony  tbere 
is  in  the  record  of  any  attempt  to  charge  the 
defendant  with  knowledge  of  the  charact^ 
of  this  particular  steer,  and  the  testimony 
was  not  a  part  of  the  plaintiff's  case  In  chief, 
but  was  brought  out  on  the  cross-examina- 
tion of  the  defendant's  witness,  and  was  not 
before  the  court  when  the  court  overruled 
tbe  demurrer  to  tbe  evidence  at  the  close 
of  the  plaintiff's  case.  In  fact  op  to  that 
time  there  Iiad  been  no  attempt  whatever  ts 
prove  that  the  defendant  had  any  knowledge 
as  to  this  particular  steer,  but  tbe  plaintiff 
bad  relied  uimn  the  admission  in  the  defend- 
ant's abandoned  answers,  which  have  been 
above  analysed  and  discussed,  and  foimd  in- 
sufficient to  make  out  a  case.  So  that  tbe 
record  discloses  the  fact  to  be  that  the  plain- 
tiff wholly  failed  to  prove  In  chief  that  the 
defendant  knew  that  this  particular  steer 
was  different  from  any  of  the  others,  or 
that  he  was  vicious  or  dangerous,  and  that 
tbe  plaintiff  was  Ignorant  of  that  fact  and 
that  the  defendant  was  negligent  in  failing 
to  warn  the  plaintiff  of  that  fact  and  that 
such  failure  was  the  direct  and  proximate 
cause  of  the  injury;  and  tbe  defendant's  evi- 
dence did  not  help  out  the  plaintiff's  case. 
On  tbe  contrary.  It  not  only  appears  from 
the  physical  facts  adduced  by  the  plaintiff  in 
his  case  in  chief  that  the  plaintiff  knew  or 
believed  that  all  Texas  steers  are  vlcloos  and 
dangerous,  and  that  before  tbe  moment  when 
the  plaintiff  was  placed  in  any  peril  by  this 
steer,  he  knew  he  bad  "acted  wild  '  when 
they  had  previously  found  him  in  the  field. 
For  uEwn  no  other  hypothesis  can  tbe  fact 
t>e  accounted  for  that  when  he  started  after 
this  itartlcular  steer  be  armed  liimself  with 
a  club  as  big  as  bis  arm,  and  six  or  seven 
feet  long.  Aside  from  all  this,  however,  the 
plaintiff  knew  more  about  this  particular 
steer  than  the  defendant  or  the  foraooan  did. 
for  a  sufficient  length  of  time  before  be  was 
placed  in  peril,  to  be  as  much  upon  bis  guard 
as  he  could  possibly  have  been  if  he  had  had 
warning.    For  the  plaintiff  hUBMtt  tMdfleii 
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tliKt  when  they  fonnd  this  steer  in  the  fl^ 
he  "acted  wild."  Now,  wild  animals  are  dan- 
serous,  and  domestic  animals  may  become  dan- 
gerous when  so  excited  as  to  act  wild.  But 
whether  or  not  an  animal  that  does  act  wild  Is 
Yldous  and  dangerous,  the  very  fact  that  it 
doea  act  wild  is  sofflcient  to  put  a  man  of  ordi- 
nary prudence  apon  his  guard,  and  cause  him 
to  take  all  available  means  to  prevent  being  in- 
Jored  by  such  animal  The  fact,  therefore,  Is 
undisputed,  that  the  plalntUC  armed  himself 
with  a  big  club  when  he  was  sent  after  this 
steer,  and  that  be  found  out  that  the  steer  "act- 
ed wild."  The  fact  is  also  undisputed  that  Jim 
Housnian  was  in  the  lead,  next  came  George 
Housman,  and  the  plaintiff  came  last,  and 
that  they  were  on  the  railroad  track,  which  at 
that  place  was  on  the  top  of  a  15-foot  em- 
bankment, which  was  80  steep  that  when  one 
ran  down  it  the  momentum  of  the  body  car^ 
rled  the  person  over  the  level  space  at  the 
foot  of  the  embankment  and  Into  the  borrow 
pit  Theae  were  tbe  positions  of  the  parties 
and  the  condition  of  tbe  locus  In  quo  at  the 
time  of  the  accident.  Jim  Housman  cried 
out,  "Hae  he  comes;"  hallooed  to  the  steer 
aa  men  usually  do  when  driving  cattle.  Tbe 
steer  kept  coming  towards  him,  and  Jim 
jumped  off  of  the  track,  and  ran  down  the 
embankment  into  the  borrow  pit,  and  his  feet 
stuck  in  tbe  mud,  and  he  fell  on  his  face. 
George  Hoosman  also  jumped  off  of  the 
tra<^  and  ran  down  the  embankment,  but 
it  does  not  appear  whether  he  too  was  pre- 
cipitated Into  the  borrow  pit.  George  also 
gave  the  warning  of  the  approach  of  the 
steer.  The  plaintiff  says  that  he  heard  Jim's 
warning,  but  did  not  hear  George's.  Assume 
tliat  this  is  tme.  The  fact  Is  that,  after 
Jim  gave  the  warning,  George  had  time  to 
jump  off  of  the  track  and  out  of  danger  be- 
fore the  steer  reached  him.  George  was 
nearer  to  Jim  and  to  the  steer  than  the 
plaintiff  was.  Yet  tbe  plaintiff  says  he  did 
not  bare  time  to  get  out  of  tbe  way  before 
tbe  steer  came  upon  him.  This  Is  a  manifest 
error,  for  George  was  nearer  to  tbe  steer 
than  be  was,  and  George  had  time  to  get  out 
of  the  way,  and  therefore  it  must  have  been 
that  the  plaintiff  bad  time  to  do  so.  But 
Instead  of  doing  so,  the  plaintiff  stood  still 
on  the  track  until  the  steer  came  upon  him. 
Then  be  moved  towards  the  north  side  of  the 
track,  and' the  steer  moved  In  the  same  direc- 
tion. He  then  moved  towards  the  south  side 
of  the  track,  and,  when  the  steer  tried  to 
come  over  to  that  side  also,  he  struck  him,  or 
stmck  at  him,  with  the  big  club,  and  the 
steer  veered  towards  the  north  aide  of  .the 
track,  passed  the  plaintiff,  and  went  on  to- 
wards the  west,  and  the  plaintiff  ran  down 
the  embankment.  Jumped  into  the  borrow  pit, 
got  stuck  In  tbe  mud,  and  hurt  his  leg.  It 
Is  too  plain  to  admit  of  serious  discussion, 
upon  such  a  state  of  facts  as  this,  that  tbe 
plaintiff  bad  more  knowledge  than  the  de- 
fendant had  as  to  tbe  character  of  this  par- 
ticular steer  at  the  time  he  was  placed  In 


peril,  and  also  that  tbe  jdaintiff  had  at  mnCta 
notice  or  warning  to  look  oat  for  danger  as 
if  the  defendant  tuid  known  of  tbe  character 
of  this  particular  steer;  and  had  warned  tbe 
plaintiff  thereof  before  he  started  after  hiiu. 
It  is  also  beyond  doubt  that  If  tbe  plaintiff 
bad  been  so  warned,  it  would  have  made  no 
difference  In  this  case,  because,  with  the 
precautktns  the  plaintiff  had  taken  to  protect 
himself  against  this  steer,  and  vrith  lils 
knowledge  that  this  steer  bad  "acted  wild," 
and  with  Jim's  warning  cry,  and  with  the 
knowledce  that  both  Jim  and  George  had 
jnmped  out  of  the  way  of  the  steer,  the 
plaintiff  failed  to  do  as  they  bad  done  and 
seek  a  place  of  safety,  but  stood  stIU  tmtll 
the  steer  came  upon  him.  And  even  after 
ail  tills  the  plaintiff  drove  the  steer  avray 
from  bim,  and  did  not  run  down  tbe  embank- 
ment until  after  the  steer  liad  passed  beyond 
falm,  and  all  danger  from  the  steer  was  gone. 

It  is  quite  true  that  the  conduct  of  per- 
sons in  the  face  of  imminent  peril  Is  not  to 
be  Judged  as  strictly  or  as  harshly  as  it 
would  be  if  no  such  danger  was  impendtos 
But  tbe  tboofl^t  liere  present  is  that  at  the 
moment  when  the  plaintiff  was  placed  in 
peril  he  knew  as  mutib  as  he  could  have 
known  if  the  defendant  had  known  and 
warned  htm  of  tbe  character  of  this  steer, 
and  that  bis  conduct  was  not  different  from 
what  it  would  in  all  human  probability  have 
been  if  he  had  beeu  so  womed.  It  is  also 
manifest  that  the  failure  of  the  defendant 
to  give  such  a  warning  was  not  tbe  direct 
or  proximate  cause  of  the  injury,  but  that  tbe 
injury  was  the  result  of  the  plaintlfTs  own 
conduct  in  not  getting  off  the  track  and  out 
of  the  way  of  the  stea>,  as  Jim  and  Qeaege 
did,  or  of  tbe  plaintiff's  unnecessarily  nm- 
ning  down  the  embankment  after  the  dan- 
ga  was  passed.  Aside  from  all  this,  how- 
ever, if  the  embankmrat  was  so  steep  that, 
when  one  ran  down  it,  the  momentum  at  the 
body  became  so  great  that  be  could  not  stop 
on  the  level  at  tbe  bottom,  and  was  neces- 
sarily precipitated  Into  the  borrow  pit,  then 
it  Is  not  perceivable  what  bearing  the  fail- 
ure to  give  notice  or  warning  would  liave 
in  this  case.  For  if  with  warning  the  only 
thing  one  could  do  was  to  run  down  the  em- 
bankment, and  if  running  down  the  embank- 
meat  necessarily  produced  such  results^  then 
tbe  qame  result  would  ensue  If  one  ran 
down  the  embankmott  in  consequence  of  or 
without  Bucb  a  warning,  and  therefore  the 
failure  to  give  the  warning  could  not  be  the 
direct  and  proximate  cause  of  the  injury. 
This  la  illustrated  by  tbe  experience  of  Jim 
Housman.  He  says  he  bad  warning  that 
there  were  some  Texut  steers  out;  and  that 
he  must  be  careful,  or  he  might  get  hurt 
He  had  no  warning  as  to  this  particular 
steer,  because  neither  the  defendant  nor  the- 
foreman  knew  anything  about  this  particu- 
lar steer.  With  ttiis  warning  In  mind,  and 
the  steer  upon  blm  on  the  railroad  track  on 
the  top  of  the  embankmoit,  be  did  the  aaiy 
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tbtng  be  codM  do-^e  was  not  armed  with  a 
dab,  as  the  plalntlfl  was— he  ran  down  the 
embanlcnient;  and  the  momentum  was  so 
great  that  he  could  not  stop  at  the  bottom, 
bat  be  was  precipitated  into  the  borrow  pit. 
He  went  Into  the  mud  up  to  hts  anklee,  and 
he  was  thrown  on  his  face.  Tbns  he  did 
with  notice  exactly  wfaat  Hie  plalntlfl  says 
he  did  witboat  notice.  They  both  went  Into 
the  borrow  pit  and  got  stock  In  the  mud. 
The  only  difference  between  them  was  that 
one  was  burt,  and  the  other  was  not.  So 
that  It  conclusively  appears  that  the  resnit  to 
the  plaintUC  would  liave  been  exactly  tlie 
same  whether  he  had  notice  or  not,  and,  in 
addition  to  this,  that  the  defendant  and  the 
foreman  Icnew  nothing  about  this  particular 
steer,  bat  that  at  the  time  of  the  accident 
the  plaintiff  knew  more  about  this  steer 
than  they  did.  The  plaintiff's  right  to  re- 
cover Is  made  by  the  petition  and  the  theory 
adopted  by  the  parties  for  the  trial  of  the 
case  to  depend  upon  the  knowledge  of  the 
defendant  and  the  Ignorance  of  the  plaintiff 
of  the  character  of  this  particolar  steer,  and 
the  negligence  of  the  defendant  to  give  the 
plaintiff  prop«  warning  thereof,  and  upon 
the  failure  to  give  such  warning  being  the 
direct  and  proximate  cause  of  the  injury; 
snd  the  case  made  by  the  plaintiff,  or  taken 
as  a  whole,  falls  to  make  out  a  case,  and 
therefore  the  trial  court  should  have  sustain- 
ed the  demnrrer  to  the  evidence,  and  have 
dlr(>cted  a  verdict  for  the  defendant. 

The  plaintiff  contends,  however,  that  the 
nature  of  the  defendant's  bastnesa  is  snch 
that  it  knows,  or  has  the  opportunity  to  know, 
or  could  by  tbe  exercise  of  ordinary  care 
have  known,  the  character  of  Texas  steers. 
Even  If  this  was  true  of  such  steers  as  a 
class,  it  would  not  be  true  as  to  any  partic- 
alar  steer.  But  it  Is  not  true  that  a  con- 
mon  carrier  Is  charged  with  notice  of  the 
character  of  the  freight  It  transports.  That 
contention  wss  set  at  rest  by  tbc  decision  of 
the  Supreme  Court  of  the  United  States  in 
the  Nitroglycerin  Case  (Parrot  v.  Wells,  Par- 
go  &  Co.,  15  Wall.  S24,  21  U  Dd.  206). 

This  conclusion  makes  It  unnecessary  to 
consider  the  other  errors  assigned.  The 
Judgment  of  the  circuit  court  Is  reversed, 
and,  as  tbe  ends  of  Justice  would  not  be  sub- 
served by  ordering  a  new  trIaU  tbe  cause  Is 
Dot  remanded.   All  concur. 


JONES  et  al.  v.  KANSAS  CITY,  FT.  S.  &  M. 
R.  CO. 

(Snpreme  Court  of  MiBsouri.   Dec:  9,  1903.) 

HA8TBR  AND  SSRVANT— NBOUOBNCE— GON- 
TBIBDTORY  NEGLIGENCE  —  ASSUMPTION  OF 
RISK-4NSTBUCTI0NS— ACTION  FOR  DBATH— 
ACTION  BT  WIDOW— STATUTSa  — PARTIES — 
UISJOINDBR— DEMURRER— MOTION  TOR  NEW 
TRIAL. 

1.  The  Joinder  of  an  improper  or  aonecessary 
party  plaintiff,  which  rendera  tbe  petition  in- 
snfflcient  to  support  a  judgment,  can  oeitber 
be  waived  nor  cured,  but  can  be  brought  up  on 
motion  in  arrest  or  daring  the  trtaL 


2.  The  improper  or  annecessarT  Joiiidflr  <rf  a 
party  plaintiff,  the  defect  not  being  fatal  to  re- 
covery, ifl  to  be  deemed  waived  if  not  demar- 
red  to,  or  If  defendant  pleads  to  tbe  merits  aft- 
er the  overniliog  oS  a  demurrer,  and  the  insei^ 
tion  in  the  answer,  or  in  a  motion  for  a#iew 
trial,  of  an  objection  to  the  joinder,  does  not 
remove  the  waiver. 

3.  Gen.  St.  Kan.  18S9,  par.  4518,  provides 
that  the  personal  representative  of  one  killed  bj 
wrongful  act  may  sue  ther^or:  and  tbct  the 
damages  most  inhre  to  the  boient  of  the  widow 
and  cuildren.  Paragraph  4519,  {  422a,  provides 
that  where  the  residence  of  a  party  killeil  by 
wroogful  act  is  in  another  state  the  action 
may  be  brought  by  the  widow  or  next  of  kin: 
Mo.  Bev.  St.  1899,  i  547,  provides  that  when 
a  cause  of  action  has  accrued  by  the  laws  of 
anj  other  state  the  action  may  be  brought  in 
Missouri  by  the  person  or  persons  entitled  to 
the  proceeds;  uid  section  o41.  Practice  Act 
(Rev.  St.  1,^,  p.  238),  provides  that  the  trus- 
tee of  an  expressed  trust  may  sue  in  hia  own 
name  without  joining  the  benefidary.  HtU, 
that  the  widow  of  a  resident  of  Missooit  killed 
by  wrongful  act  In  Kansas  might  sue  alone  in 
MissouH7  without  joining  the  child  of  herself 
and  deceased. 

'  4.  In  a  suit  by  a  widow  for  the  wrongfni 
death  of  her  husband  in  Kansas,  the  joinder  of 
the  child  of  berself  and  deceased  was  an  un* 
neccBsary  step,  not  constituting  suth.  a  defect 
as  coold  be  taken  advantage  of  after  a  plea  to 
the  merits. 

6.  Where  a  statute  gives  the  widow  of  one 
killed  by  wrongful  act  a  right  of  action  for  the 
death,  for  the  benefit  of  herself  and  dblldren, 
and  toe  widow  sues,  the  petition  owming  t)ie 
plaintifEs  as  the  widow,  for  herself,  and  as  next 
friend  of  her  child,  the  child  is  not,  by  a  strict 
construction  of  the  petition,  made  a  party  plain- 
tiff to  the  suit,  inasmuch  as  a  snit  by  an  In- 
fant most  run  in  the  name  of  the  infant. 

6.  A  locomotive  engineer  does  not  assmne  the 
risk  of  cars  which,  having  escaped  from  a  sid- 
ing, are  unattended  on  the  main  track,  where 
tb^  are  liable  to  be  ran  into  by  a  regular  train. 

7.  Where  a  locomotive  engineer  is  killed  by 
his  train  running  into  unattended  cars  on  the 
main  track,  they  having  escaped  from  a  siding, 
the  burden  is  on  the  railroad  to  show  freedom 
from  negligence. 

8.  Where  a  railroad  engineer  is  killed  owing 
to  his  train  running  into  unattended  cars  on  the 
main  track,  they  having  escaped  from  s  siding 
because  of  their  having  been  negligently  secur- 
ed, such  negligence  is  not  that  ot  fellow  aurv- 
anta,  it  being  the  duty  of  the  master  to  use 
reasonable  care  to  prevent  such  an  escape. 

9.  Where  railroad  cars  on  a  sidiag  oetcapAd 
to  the  main  tradt,  in  an  action  for  the  death 
^  an  enginew,  caused  by  Us  train  colliding 
with  tbe  cars.  It  was  to  be  presumed  that  there 
was  something  defective  with  the  brakes  or 
their  setting. 

10.  Where  railroad  ears  standing  on  a  sidiag, 
with  brakes  properly  set,  are  driven  upon  the 
main  track  by  a  storm  of  sacb  estraordiuary 
violence  that  it  could  not  reasonably  have  been 
anticipated,  the  railroad  is  not  liable  for  in- 
juries to  an  employe  occasioned  by  the  cars  be- 
ing on  the  main  traclt. 

11.  In  an  action  for  tiie  death  of  a  railroad 
engineer  owing  to  cars  on  a  siding  having  escap- 
ed to  the  main  track,  the  court  instrncted 
that,  if  tbe  jury  believed  that  the  cars  would 
not  have  escaped  except  for  an  unnsiually  vio- 
lent Btorm,  defendant  was  not  liable.  Hrld, 
that  tbe  instmction  wesented  the  defense  of  a 
storm,  sevwe  beyond  anticipation,  as  favomUy 
to  deteodant  as  it  could  have  asked. 

12.  In  an  action  against  a  railroad  (or  the 
de.ith  of  a  servant  occasioned  by  cars  escaping 
to  the  main  track  tram  a  stding,  evidence  coo- 


1  6.  Bee  Usster  and  Servant,  voL  H,  Cent  Dig.  I 
668. 
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sidered.'  ud  M4  lafflcleDt  to  jnitlfy  the  iarj' 
in  findm^  that  the  brakes  had  not  been  proper- 
ly set. 

13.  In  an  action  against  a  railroad  for  the 
death  of  a  sorrant,  owing  to  cars  escaping  to 
the  main  tnek  from  a  ^dlns,  the  fact  that 
there  was  no  deraUinflr  awitcn  did  Jiot  Bhow 
negligence  per  te. 

14.  Bvidence  as  to  the  existencfr  and  use  ol  de- 
railing switches  was  proper. 

15.  In  an  action  against  a  railroad  for  the 
death  of  a  locomotlTe  englneor  owine  to  his 
train  colliding  with  cars  ■  that  had  escaii«d  to 
the  main  track  from  a  siding,  tlie  fact  that  he 
had  continoed  in  defendant's  service  knowing 
that  there  was  no  derailing  switch  at  the  siding 
in  qnestioD  did  not  show  contributory  negli- 
gence as  a  matter  of  law. 

16.  The  Question  whether  the  siding  without  a 
derailing  switch  was  a  reasonably  safe  appli- 
ance was  one  for  the  Jury. 

17.  The  court  Instmcted  that  if  the  jary  be- 
lieved that  defendant  negligently  failed  and 
omitted  to  fasten  and  secure  the  cars,  whereby 
they  escaped,  etc.,  pluintlff  was  entitled  to  re- 
cover. Defffldimt  claimed  that  the  words  "fas- 
ten and  secure"  rendered  the  instroction  errone- 
ons,  as  imposing  the  dnty  of  making  tiie  ixx 
incapable  of  getting  loose.  The  evidence  rela- 
tive to  taste^ng  cars  referred  to  brakes  aad 
blocks,  and  the  instruction  complained  of  was 
followed  by  one  defining  the  word  "neifligeDce," 
and  the  jury  were  Instracted  that  defendant 
was  only  boand  to  ase  reasonable  care;  nsing 
ordinary  appliances,  and  that  they  should  take 
all  the  instruction  together.  Beld,  that  the  in- 
struction was  not  erroneoos,  since,  even  stand- 
ing alone,  it  was  not  snsceptible  of  the  mean- 
ing claimed,  and  espedally  not  so  In  view  of  the 
other  instmctions. 

18.  The  cars  not  having  been  blocked,  and 
there  baving  been  no  derailing  switch,  and 

Slaintilfr^  evidence  having  tended  to  show  that 
;  was  not  nnnsoal  for  cars  to  be  blocked  on  a 
ride  trat^  and  that  derailing  switches  were  in 
common  use,  and  defendant's  evidence  tending 
to  show  that  blocks  were  not  ordinarily  used 
when  the  brakes  were  well  set  and  the  cars  on 
a  level  track,  and  that  derailing  switches  were 
not  ordinarily  used  on  such  a  track,  and  that 
they  were  of  doubtful  utility,  an  instruction 
that  the  jury  might  consider  the  appliance  and 
means  In  common  use  was  not  erroneous  on  tiio 
groond  that  there  was  no  evidence  of  appliances 
in  general  use  and  not  in  use  at  the  place  in 
question. 

19.  In  an  action  against  a  railroad  for  the 
death  of  a  locomotive  engineer  owing  to  his 
train  baving  collided  with  cars  tliat  had  escap- 
ed from  a  siding,  there  was  evidence  that  the 
accident  resulted  from  an  unusual  storm,  and 
the  jury  was  instructed  that  If  such  were  the 
case  plaintiff  could  not  recover,  snd  that,  if 
the  death  were  caused  b^  an  ordinary  peril  ind- 
dent  to  the  basinesst  plaintiff  could  not  recover. 
The  court  InBtructed  that,  in  determining 
whether  defendant  used  reasonable  care  to  con- 
fine the  cars,  the  jury  might  take  into  consider- 
ation the  appliances  and  means.  If  any,  which 
were  adopted  and  in  common  and  general  use 
at  the  time  for  that  purpose,  at  similar  places, 
by  prudently  and  properly  condacted  railroads. 
Held,  that  the  inatrnction  was  not-  erroneous 
as  omitting  any  reference  to  assumed  risk. 

20.  Ib  an  action  for  wrongful  death  under  Qw. 
St.  Kan.  1889,  par.  4618,  giving  the  widow  and 
children  the  right  to  damages,  the  court  in- 
stnicted  tiiat  In  assessing  damages,  if  the  jury 
found  for  plaintiff,  they  should  assess  the  dam- 
ages with  reference  to  the  pecuniary  loss  sus- 
tained by  the  wife  and  child,  by  fixing  the 
same  at  such  sum  as  would  equal  the  probable 
earninga  of  the  deceased,  taking  into  considera- 
tion bis  age,  business  capacity^  experience,  hab- 
its, health,  and  energy,  during  what  would 
probably  bkn  been  bis  lifetime,  and  ]sj  adding 


the  same  to  the  valne  of  his  aervlcea  In  the  at- 
tention to  and  care  of  bis  family  and  the  educa- 
tion of  his  child,  in  all  not  to  exceed  the  sum 
of  $10,000.   Beld  that,  while  it  was  subject  to 
the  fnterpretatlott  that  it  gave  as  the  measure 
I  of  damages  all  wages  deceased  would  probably 
'  have  earned,  without  taking  into  consideration 
natural  connngencies,  and  without  considering 
I  that  part  of  hia  earnings,  at  least,  would  not 
'  necessarily  or  naturally  have  been  given  to  hia 
<  wife  and  children.  It  was  not  reversible  error 
in  view  of  the  verdict  for  $5,000,  and  Bev.  St. 
Mo.  1809.  i  865,  forbidding  reversal  for  any 
error  not  materially  affecting  the  merits. 
21.  It  was  proper  for  the  jury  to  take  Into  ac- 
count what  deceased  was  earning,  his  capacity 
to  earn,  and  probable -duration  of  his  life,  the 
contingencies  to  which  his  1U6  was  subject,  and 
,  estimate  how  much  of  his  earnings  wonld  prob- 
ably have  inured  to  his  wife  and.  ciilld,  and 
what,  the '  pecuniary  value  of  his  services  te 
them  would  have  been. 
jSZ.  In  an  action  aftainst  s  railrpad  company 
I  for  the  death  of  a  servant  owing  to  cars  escap- 
I  lug  to  the  main  track  from  a  siding,  there  was 
;  no  error  In  admitting  evidence  that  derailing 
switches  were  in  use  in  other  side  tracks  on 
this  road,  nor  in  admitting  In  evidence  the 
'  printed  rules  of  the  company  r^arding  the 
precautions  to.be  taken  to  prevent  cars  escap- 
ing from  a  ride  track. 

In  Banc.  Apipeai  from  Clrcnit  Goiul;  Ja(ft- 
wn  Oounty;  Jno.  W.  Henry,  Judge. 

Action  by  MazT  Jones,  indlvidnally  and  aa 
next  friend  ot  Bfary  Jones,  an  infant,  agabtet 
tbe  Kansas  Olty.  Ft.  Scott  ft  Mempbls  Ball- 
road  Company.  From  a  Judgment  in  favor 
of  plaintiffs,  defendant  appeals.  Affirmed. 

li.  F.  Parker  and  Pratt,  Dana  &  Black, 
for  appellant  William  Moore  and  James 
A.  Beed.  for  respondents. 

VALUANT,  J.  David  a  Jones,  who  was 
the  husband  of  tba  plaintiff  Mary  and  the 
father  of  the  Infant  Msxy,  was  a  locomotlTe 
engineer  In  tbe  serrlce  <tf  the  defendant,  and 
was  killed  in  a  tailroad  accident  at  La  Oygne, 
a  statlmi  on  defendant's  mad.  In  t&e  state 
<HF  E^nsaa,  wMcb  ac<^dent  was  caused,  as 
plalntlEte  allege,  by  the  negligence  of  tbe  de- 
fendant. Tbe  rlgbt  of  action  ta  baaed  on 
tbe  following  statutes  ctf  Kansas:  Para- 
grapb  1251,  Oen.  St  Kan.  188&,  as  follows: 
"Every  railroad  company  organised  or  doing 
business  in  tbfs  state  shall  be  liable  Cor  all 
damages  done  to  any  employee  of  snch  com- 
pany In  consequence  of  any  negligence  of  Its 
agents  or  by  any  mismanagement  of  Its  en- 
gineers or  other  empbo^ea  to  any  person 
'  sustaining  such  damage."  Also  aection  422, 
c.  80,  Gen.  St  1868,  known  aa  paragraph 
4618,  Oen.  St  Kan.  1889,  aa  follows:  "When 
tbe  death  of  one  la  caused  by  tbe  wrongful 
act  or  omisrion  of  anotber,  tbe  personal 
r^KBHitatlveB  of  the  former  may  malbtain 
an  action  therefor  against  the'  latter,  if  the 
former  might  have  maintained  an  action 
bad  be  lived,  against  the  latter  for  an  in- 
juiy  toT  the  same  act  or  omission.  The  ac- 
tion must  be'  commenced  within  two  years. 
Tbe  damages  <!annot  erceed  ten  tbotisaod 
dollars  and  must  Inure  to  tbe  exclusive  ben- 

t  of  tbe  widow  and  children,  If  any,  or 
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next  of  kin,  to  be  dlstrlbnted  in  tbe  same 
manner  as  personal  property  of  tbe  de- 
ceased." Also  para^rapb  4519,  Oen.  St  Kan. 
1889,  also  designated  section  422a,  as  fol- 
lows: "Be  It  enacted  by  tbe  Legislature  of 
tbe  state  of  Kansas,  tbat  In  all  cases  wbere 
tbe  residence  of  tbe  party  whose  deatb  bas 
been  or  bereafter  shall  be  caused  as  set 
fortb  In  section  422  of  cbapter  80,  Gen.  St. 
1868,  Is  or  bas  been,  at  tbe  time  of  his  deatb 
In  any  other  state  or  territory,  or  when  be- 
ing a  resident  of  tbls  state,  no  personal  rep- 
resentatlTe  is  or  bas  been  appointed,  the  ac- 
tion provided  In  said  section  422  may  be 
brought  by  tbe  widow,  or  wbere  there  Is  ao 
widow,  by  tbe  next  of  kin  of  such  deceased." 
Tbe  plalntift  Is  Mary  Jones  tbe  widow,  suing 
In  ber  own  right,  and  tbe  same  Mary  In  tbe 
capacity  of  next  friend  duly  appointed,  snii^ 
in  behalf  of  tbe  other  Mary,  an  infant  S 
years  old,  tbe  only  child  of  tbe  deceased. 
The  negligence  charged  in  the  petition  is  that 
the  defendant  placed  on  its  side  track  at 
La  Cygne  three  freight  cars,  and  negligent- 
ly failed  to  perform  its  duty  in  tbat  con- 
nection In  tbe  following  particular,  viz.:  To 
fasten  and  secure  tbe  cars  on  the  side  track; 
to  keep  tbe  brakes  properly  set  and  the  cars 
properly  blocked;  to  proTide  the  cars  with 
sufficient  brakes,  In  good  order,  to  hold  them 
In  place;  to  provide  tbe  ends  of  tbe  side 
track  with  safety  or  derail  switches  or  other 
devices  of  the  kind  usually  provided  by  rail- 
roads at  such  places,  and  In  common  use  at 
such  places,  to  protect  tbe  main  track  from 
loose  cars,  and  to  prevent  cars  when  not  un- 
der control  from  passing  from  tbe  side  track 
to  the  main  track.  The  petition  states  tbat 
In  consequence  of  tbls  failure  of  duty  on  tbe 
part  of  tbe  defendant  tbe  three  freight  cars 
mentioned  were  suffered  to  escape  from  tbe 
side  track  and  run  loosely  and  unattended 
to  and  upon  tbe  main  track,  when  they  came 
into  collision  with  tbe  locomotive  engine  which 
tbe  plalntlfTs  husband  was  operating,  draw- 
ing a  freight  train,  and  In  consequence  thereof 
be  received  injuries  of  which  on  tbe  next  day 
be  died.  Tbe  answer  of  tbe  defendant  was, 
first,  a  plea  tbat  tbe  Infant  Mary  was  not  a 
proper  or  necessary  party  to  the  suit;  second, 
a  general  denial;  and,  third,  a  plea  of  con- 
tributory negligence,  to  wbicb  was  a  reply  of 
general  denial.  Upon  the  trial  tbe  plaintiff 
imde  tbe  formal  proof  of  her  appointment  as 
next  rriond  of  the  Infant,  and  that  ehe  was 
tbe  widow,  and  tbe  infant  tbe  only  child,  of 
tbe  deceased.  Concerning  tbe  accident  tbe 
testimony  for  tbe  plaintiff  tended  to  show  as 
follows:  At  La  Gygne  tbe  defendant's  road 
runs  north  and  south.  On  a  side  track  at  tbat 
station,  on  tbe  evening  of  June  25,  1897,  there 
were  several  freight  cars  stationed.  Of  these 
the  one  farthest  south  was  a  coal  car  loaded 
with  ties,  next  north,  after  a  ^ce  of  200  or 
:{00  feet,  was  a  stock  car,  and  attached  to  it 
on  the  north  end  was  a  box  car.  From  tbe 
iiortb  end  of  tbe  switch  to  a  point  beyond 
where  the  box  car  and  >itock  car  stood  It  was 


slightly  upgrade.   From  the  stock  car  to  tbe 
ooal  car  it  was  nearly  level,  beyond  the  coal 
car  to  the  main  track  it  was  slightly  down- 
grade, and  the  main  track  was  downgrade 
from  the  end  of  tbe  switch  to  tbe  place  of  tbe 
accident    Between  8  and  9  o'clock  on  the 
evening  of  the  day  lumed  a  storm  of  wSnd. 
rain,  and  ball  came  from  tbe  northwest,  wbldt 
drove  tbe  three  cars  down  the  side  track  oat 
on  tbe  main  track,  and  down  it  for  a  distance 
of  a  mile,  at  which  point  a  locomotive  dirawing 
a  freight  train,  going  north,  came  forcibly  in 
collision  with  tbe  coal  car  and  caused  a  wreck 
of  tbe  engine.   The  plaintiff's  husband,  who 
was  the  engineer  in  charge  of  tbe  locomotive, 
received  severe  injuries  of  which  he  died  tbe 
next  day.    It  was  a  dark  night;  tbe  engine 
was  running  at  tbe  usnal  rate,  facing  tlie 
wind  and  rain.   The  train  was  running  on  Its 
sctiedule  time,  and  had  tbe  right  of  way:  the 
deceased  was  in  tbe  discbarge  of  his  regnlar 
duty.   It  was  a  severe  but  not  an  unprecedent- 
ed storm;  the  damage  done  by  It  In  and 
around  tbe  station  was  not  serious.  No 
houses  or  trees  were  blown  down.   Storms  as 
severe  were  not  so  unusual  In  that  vicinity  as 
to  be  beyond  e:q>ectatlon.   This  switch  track 
was  not  equipped  with  what  In  the  testimoay 
was  called  a  "derail  switch,"  although  a  cod- 
slderable  number  of  side  tracks  of  defendant 
along  that  part  of  its  road  between  Ft  Scott 
and  Kansas  City  did  have  tbat  equipment 
A  "derail  switch"  is  a  device  wtalch  when  set 
win  cause  a  car  running  loose  on  tbe  aide 
track  to  run  off  Its  rails  to  the  ground  tjefore 
reaching  the  main  track,  and  it  is  contrived 
to  prevent  accidents  of  this  kind.   The  testi- 
mony for  plaintiff  also  tended  to  show  tbat 
tbe  brakes  were  not  set  on  tbe  three  can  tbat 
escaped,  and  that  they  were  not  blocked  or 
othmvise  fastened.    These  three  were  tb*- 
only  cars  of  those  on  tbat  side  track  that  nl^ht 
tbat  were  driven  out  by  that  atorm.   The  tes- 
timony for  the  defendant  tended  to  prove  that 
tbe  three  cars  in  question  wa«  supplied  with 
good  and  sufficient  brakes,  that  the  iKiLkea 
were  set,  and  that  as  set  they  afforded  all  the 
security  required  for  holding  the  cars  In  plac« 
under  ordinary  conditions,  or  oinditlons  tbat 
might  reasonably  l>e  anticipated.   Tbat  tbe 
storm  was  of  such  unusual  force  tbat  It  coiild 
not  have  t)een  reasonably  anticipated.  That 
tbe  device  called  tbe  derail  switch  was  not 
nsnally  used  in  aide  tracks  level  or  nearly  so 
as  this  was,  but  only  where  tbe  grades  were 
ste^.  Tbat  a  derail  switch  was  not  only 
necessary,  but  not  desirable,  In  a  side  track 
like  tbia.  That  such  a  switch  bad  its  own 
difficulties  and  drawbacks,  which  rendered  Its 
usefulness  In  the  long  run  questionable.  Tbe 
case  was  given  to  the  jury  under  instmctians 
which  will  be  hereinafter  discussed.  The 
trial  resulted  in  a  verdict  and  judgment  for 
tbe  plamtiff  for  15,000.  The  defeodatkt  ap- 
peals. 

1.  It  Is  assigned  for  error  that  ttn  miiKw 
child  of  the  deceased  was  not  a  proper  or 
necessary  party,  Ibere  was  a  deminrer  to- 
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tbe  petttton  on  that  gnmiid,  whldi  was  oret- 
rnled.  wberenpon  the  defendant  filed  an  an- 
swer In  wMeb  it  set  np  tiie  aame  obJeetloB 
to  the  petition.  Tbe  defect,  If  it  was  meh. 
appearing  on  tiie  face  ot  the  petltlfHi,  conid 
be  readied  mly  by  demnrrer,  imlesa  It  was 
snch  a  defect  aa  affected  the  validity  of  the 
canse  of  acdiHi,  raiderlng  the  petltloa  Inaoffl- 
dent  to  support  a  Jn^tment,  In  which  case 
the  defect  coald  be  neither  waived  nor  cured, 
bnt  could  be  toonght  up  aa  motion  In  arrest 
or  during  the  trial.  Bat  If  It  was  not  a  de- 
feet  fatal  to  the  right  of  recovery,  If  It  was 
one  that  oonld  be  waiTOd,  It  will  be  deemed 
to  have  been  waived  unless  It  was  broo^  to 
the  attention  of  the  court  by  demmrw.  and 
unless,  If  file  demmrer  was  orermled,  the 
defendant  declined  to  plead  to  Uie  mertts. 
Pleading  to  the  merlto  attw  smA  a  demnner 
la  oTwroled  walvea  the  right  to  complain  ot 
tbe  mling.  The  toaertkm  in  tiie  answer  of  a 
clause  which  was  only  a  repetition  ot  the 
demnrrer  did  not  avoid  ttie  effect  above  stat- 
ed of  answering  ovor.  Nor  can  that  conse- 
quence be  avoided  by  Inawtlng  In  tbe  mo- 
tion for  a  new  trial,  aa  was  done  to  this  case, 
that  the  court  erred  to  overmllng  ttw  demur-  i 
rer.  The  petition,  the  demurrer,  and  the 
judgment  of  tbe  court  cn  ttie  demurrer  conatt 
tuto  a  part  of  flie  record  proper,  and  that 
Judgment  la  reviewable  without  exception, 
wherMS  the  motion  tor  a  new  trial  relates  to 
mattors  <mly  that  an  presraved  by  the  talU 
of  ezceptloDB.  Unless,  therefore,  the  alleged 
defect  of  partlea  in  this  case  la  of  sn^  a  na- 
ture as  to  defeat  the  rigfbt  of  actkn,  the  potot 
la  not  pn^wly  beftm  us  fur  review. 

The  defect,  as  stated  In  the  demnrrer  and 
to  the  anawer,  Is  that  tbe  Infant  Maxy  Jones 
"Is  not  a  pnvMr  or  necessary  party."  If  ahe 
is  merely  an  unneceasary  party,  she  may  be 
dropped  at  any  time  (Fatterson,  Mo.  Oode 
Pleading,  966,  IWl;  Powell  v.  Banka,  146 
Mo.  620,  48  8.  W.  664)  without  affecting  the 
r^hta  of  the  other  platotlff  who  la  a  neces- 
sary party.  There  la  no  obscurity  to  the 
m«ming  of  the  term  "not  a  necessary  party." 
It  means  that  the  suit  can  inoceed  Just  as 
well  without  her,  and  to  that  event.  If  her 
presence  has  the  effect  to  binder  or  burdso 
the  case,  she  may  be  dropped.  But  toe 
meaning  of  the  term  "proper  party"  Is  not 
80  clear.  The  word  "or,"  which  the  pleader 
has  here  naed,  may  be  used  to  two  forms. 
In  one  It  corresponds  to  either,  and  to  that 
sense  the  term  "proper  or  necessary"  would 
mean  "either  proper  or  necessary,"  that  ia, 
one  or  the  other.  In  the  other  form  It  means 
to  express  the  same  thing  alternatively  to  dlf- ' 
ferent  words;  In  that  aense  the  twm  "not 
proper  or  necessary"  would  imply  that  it  was 
not  proper,  that  is,  not  necessary.  The  lat- 
ter Is  probably  the  sense  to  which  toe  plead- 
er used  the  term.  If  It  la  not  used  in  that 
sense,  then  there  Is  notolng  to  show  what 
was  meant  by  saying  that  the  tofant  was  not 
a  proper  patty.  If  she  was  merely  an  un- 
necessar}  party,  her  presmce  to  the  case  ia 


not  such  a  defect  as  would  Justify  a  reversal 
of  toe  Judgment. 

An^llant  takes  the  posltlim  that  the  tofant 
ciumot  matotato  the  sidt  because  the  Kan- 
sas statote  does  not  confer  on  her  tbe  right 
of  action,  and  that  the  widow  alone  cannot 
matotato  it  because  sbe  Is  not  alone  entitled 
to  toe  proceeds.  To  sustato  this  position, 
appellant  reltos  on-  McOtonls  v.  Mo.  Oar  & 
Foundry  Oo.  (Bfo.  Sop.)  78  B.  W.  S86.  In 
that  case  it  was  held  by  this  court  toat  toe 
Itabllity  created  by  a  statute  of  Illtoois,  sim- 
ilar to  character  to  that  created  by  tbe  Kan- 
sas statute  with  which  we  are  now  concern- 
ed, could  not  be  mforced  to  this  state  at 
toe  eult  of  (me  who  was  not  anthoriwd  by 
tbe  statute  of  Illinois  to  matotaln  the  eult 
The  minola  statote  conferred  toe  ri^t  of 
action  on  the  personal  representative,  that 
is,  toe  executor  of  the  will  or  admtolstrator 
of  tbe  estate  of  the  deceased,  and  It  was 
held  toat  tbe  XahlUtT  and  toe  right  of  ac- 
tion being  created  by  statote,  only  toe  per- 
son to  whom  tbe  atatoto  gave  the  ri^t 
could  maintato  the  suit;  and  If .  as  to  that 
.case,  toe  foreign  statote  gave  tbe  right  to 
I  one  whose  autoority  extended  not  b^ond 
the  llmite  of  hia  state,  he  could  not  sue  here^ 
It  was  also  held  in  that  case  that  our  stat- 
ute (section  S48,  Bev.  St.  1888)  vhlcb  under- 
took to  autlu»iae  the  qvpototment  of  a  per- 
Boc  in  this  state-other  than  the  person  spec- 
ified In  toe  f  we^  state— to  maintato  tbe 
suit,  was  tovalkL  Tbe  Kansas  atatote.  how- 
ever, on  which  thta  suit  la  baaed,  differs,  to 
tbe  faatare  we  are  now  conaldering,  trmn 
the  statote  of  Ulliu^  The  ^naas  statote 
dedaies  Hie  llatdlity,  gives  the  right  oC  ac- 
tion to. toe  personal  reiwesentetlve  of  the 
deceased,  spedfles  that  the  damages  te  be 
recovered  shall  Inure  to  tbe  exclusive  bene- 
fit of  the  widow  and  i^illdren  or  next  of 
Un,  and  tfara  ^vldes  that  where  toe  de- 
ceased ia  not  a  resident  of  the  state  the 
suit  may  be  maintained  by  the  widow,  or, 
U  toere  la  no  widow,  thai  by  toe  next  of 
Un.  The  light  ot  the  widow,  therefore,  to 
maintain  this  suit  la  to  line  wito  the  law 
laid  down  to  McOtonIo  v.  Foundry  Co.. 
above  mentioned.  The  damages  to  be  re- 
covered are  to  toure,  according  to  the  ex- 
press trams  «t  toe  statote,  to  the  exclodve 
use  of  the  widow  and  children  or  next  of  Un. 
Thmfote.  when  tbe  admtolstrator  sues  and 
recovers,  he  does  so,  not  for  toe  use  <tf  the 
estate  to  genraal,  bnt  for  the  use  of  the 
benefidariea  named.  He  Is,  to  effect,  creat- 
ed Iqr  the  statote  a  trustee  of  an  ^preaa 
tnut  top  toe  use  of  the  irldow  and  next 
of  Un.  And  If  there  is  no  admtolstrator, 
or  It  the  deceased  was  not  a  resident  of  Kan- 
sas,  the  widow  may  sue.  Bnt  when  she 
sues  and  recovers,  it  Is  not  tor  her  own  use 
alone,  but  toe  toe  use  of  herself  and  the 
children  or  next  of  Un.  She  thereby  be- 
comes the  trostee  of  an  express  trust,  so 
created  by  toe  statote  which  created  toe  11a- 
bUlty. 
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It  Is  argroed  In  behalf  of  appelUtnt  that 
Bltliough  the  widow,  by  the  law  of  Kansas, 
may  sue  altme,  yet  by  force  of  our  statute 
(seuUon  547,  Bev.  SL  1899)  she  cannot  do 
BO  because  she  Is  not  alone  entitled  to  that 
which  may  he.  recovered.  The  las^age  of 
our  statute  la:  "Whenever  a  cause  of  action 
has  accrued  under  or  by  virtue  of  the  laws 
of  any  other  state  or  territory,  such  cause 
of  action  may  be  brought  In  any  -  of  the 
courts  of  this  state,  by  the  person  or  persons 
entitled  to  the  proceeds  of  such  cause  o£  ac- 
tion: ^vlded,  such  person  or  persons  sball 
be  authorized  to  bring  such  action  by  the. 
laws  of  the  state  or  territory  where  the 
cause  of  action  accrued."  That  statuts-was 
Intended  to  aid  a  resident  of  this  state  in 
availing-  herself  of  the  provisions  of  the 
foreign  statute,  and  It  should  be  construed 
as  an  enabling,  not  as  a  disabling,  statute,' 
It  was  intended  to  confer  a  right,  not  to  re- 
strict one.  If  by  the  law  of  Kansas  the 
widow  had  the  right,  our  statute  was  not 
designed  to  take  it  from  her.  This  con-. 
atmcUOo  renders  that  section  of  our  statute 
In  harmony  with  section  Ml  of  Dur  Practice 
Act  (Kev.  St.  1899,  p.  286),  which  provides 
that  a  trustee  of  an  express  trust  may  sne 
In  his  own  name  without  joining  with  Um 
the  person  for  whose  benefit  the  suit  Is  pros-, 
ecuted.  But  whilst  a  trustee  of  an  express' 
trust  may  sue  in  his  own  name  without  jolu- 
ing  the  person  for  whose  benefit  the  suit  Is 
prosecuted,  he  Is  not  forbidden  to  join  the 
bOnefidary,  and.  If  he  does  so,  the  most 
that  can  be  said  In  criticism  of  the  act  Is 
that  it  was  tinaecessary.  In  the  case  at 
bar,  the  widow  »nd  her  child  were  the  sole 
benefldarles  of  the  suit,  so  declared  by  the 
Kansas  statute,  and  by  the  same  statute  the 
widow  was  authorized  to  sue  and  recover 
for  the  benefit  of  herself  and  her  child.  She 
might  have  sued  atone  as  trustee  of  the  ex- 
press trust,  using  apt  words  to  show  her  au- 
thori^;  and.  if  she  has  joined  the  child 
with  her  in  the  suit,  It  was  a  useless  act. 
but  it  has  Impinged  no  one's  rights.  Strict- 
ly construing  the  petition  herein,  the  child 
has  not  been  made  a  party  to  ihe  anlt. 
When  a  suit  Is  prosecuted  in  the  name  of 
an-lnfnn^  it  must  ran  tn  the' name  of  the 
infant,  as  plaintiff,  by  Its  gnardlan  or  next 
friend,  and  not  In  the  name  of  the  gnardlan 
or  next  friend  for  the  Inftint  The  Intent  Is 
the  pJalntlfT,  not  the  guardian  or  next  friend: 
An-  executor  or  administrate  sues  In  his 
own  name  because  the  title  Is  In  him,  but 
the  title  to  the  Infant* ■  property  or  chosee 
ta  action  Is  not  in  the  guardian  or  next 
friend,  but  In  the  infant  In  thto  case,  If  the 
Infant  was  a  necessary  parly,  the  petition 
would  be  snbfoct  to  criticism,  because  the 
plaintiffs  are  named  in  the  petition  as  Hary 
Jones  for  herself  and  the  same  Hary  as 
next  friend  to  the  child,  the  legal  effect  of 
which,  when  taken  with  the  other  averments 
of  the  petition.  Is  that  the  plalntlflC  is  Mary. 
Jones,  as  widow,  suing  for  hmelf,  and  the 


same  Mary -suing,  as  trusteo-of  an  egress 
trust  for  her  child.  The  statute  of  Trnnwn 
gives  lier  the  right  to  sue.  In  that  capacity, 
and  our  statute  does  not  abridge  tba.t  li^bt.- 
2.  The  refusal  by  the  court  of  the  Instruc- 
tions asked  In  the  nature  of  a  demnrr^  to 
the  evidence  Is  assigned  as  error.  As  the 
foundation  for  their  theory  on  this  branch 
of  the  case,  the  learned  counsel  for  appel- 
lant  state  three  propositions,  viz.,  that  the 
burden  Is.  on  the  plajntifl  to  prove,  first, 
negligence  on  the  part  of  the  defendant, 
second,  the  specific  negligence  charged,  and. 
third,  that  the  negligence  was  the  pro^naate 
cause  of  the  Injury;  and  to  these  they  add 
that,  in  the  beginning,  the  plaintiff  te  met 
by  the  presumptions,  first,  that  the  master 
has  performed  his  duty,  and,  second,  that  tlie 
catastrophe  was  the  .result  of  the  usual  and 
Ordinary  hazards  Incident  to  the  business, 
the  risk  of  which  the  .  servant  assumed  when 
be  eutered  Into  the  advice.  The  pnqraeltlM 
that  tin  burdoi  Is  on  the  plaintiff  to  prove 
his  case  is  conceded,  and  that  the  prestimp- 
tlon  Is  In  the  defradant's  f&vor  in  the  begin- 
ning f f)Ilows.  as  a  corollary.  It  is  also  beywd 
disunite  that  then,  are  dangers  Incident  to 
the  buslnen)  of  opoatlng  a  locomotlTe  on  a- 
rallroad,  even  when  the  business  Is  condact- 
ed  with  due  care  on  the  part  of  both  master 
and  servant;  that  of  such  dangers  the  serv- 
ant assumes  the  risk,  and,  tf  be  Is  injured 
through  an  accident  that  is  Inddrat  to  the 
business,  without  fault  of  the  master,  he 
cannot  recOvw.  Proof,  therefore,  of  the 
mere  fact  that  the  servant  was  Injured  in  the 
master's  service  is  not  sufficient  to  make  out 
a  prima  fade  case  for  the  plaintiff.  To  that 
extent  the  authorities  dted  in  the  brief  for 
appellant  sustain  those  propositions.  Yamell 
V.  R.  R.,  ;i3  Mo.  570,  21  S.  W.  1,  18  L.  R. 
A.  699;  Murphy  v.  R.  B.,  U5  Mo.  Ill,  21 
S.  W.  932.  Bat  when  cars  are  found  run- 
ning loose  and  unattended  on  the  main 
tndc  at  a  time  and  place  when  and  wbere 
they  are  liable  to  cause  the  wreck  of  a  reg- 
ular train.  It  cannot  be  said  that  the  danger 
so  incurred  is  one  of  the  usual  and  ordinary 
hazards  inddent  to  the  buadneas.  It  la  not  a 
usual  and  ordinary  occurrence  in  a  ivodent- 
ly  managed  business  tot  cars  to  befOond  ron- 
nlng  loose  In  that  manner:  it  does  not  or- 
dinarily occur  unless  some  one  has  neglected 
his  duty;  and  It  Is  not  therefore,  a  risk  as- 
Bomed  the  servant  And  since  It  is  an 
oecunrace  not  likely  to  happra  In  tbe  or^. 
derly  course  of  business,  when  It  does  hap- 
pen, and  a  sarvant  Is  injured  in  consequoice. 
it  calls  for  an  e]^lanatlon.  Upon  whmn  does 
the  burden  of  malting  the  ezpUmatlon  de- 
volve? It  devolves  elthw  on  the  Injured 
8«Tant  or  on  the  master.  If  it  was  the  duty 
ot  the  injured  swvant  to  attend  to  those 
cars  oa  the  aide  track,  to  see  that  th^  did 
not  escape,  then  tiie  Inirden  ot  maUns  the 
explanation  devolved  on  him.  But  If  he 
had  nothing  to  do  vrith  securing  the  cars  tai 
their  p(»itlon  oo  the  aide  trade,  if  his  duty 
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related  only  to  the  operation  of  the  locomo- 
tive engiiie,  tlieo  tiiere  Is  no  explanation  due 
from  bim. 

The  question  of  the  negligence  of  a  fellow 
aerront  doea  not  enter  into  this  case,  be- 
cause, as  was  shown  by  the  pleadings  and 
proof,  the  statute  law  of  Kansas  makes  the 
railroad  company  liable  to  a  servant  for  the 
consequences  of  the  negligence  of  a  fellow 
servant  But,  even  at  common  law,  the  neg- 
llgence  charged  in  this  case  was  not  the 
negligence  of  a  fellow  servant  It  Is  the 
master's  duty  to  furnish  the  eervant  reasona- 
bly safe  ajqpUancea  and  a  reasonably  safe  field 
oi  operation.  This  duty,  of  conrae,  In  an  ex- 
tensive busineBS,  tlie  msstor  cannot  attend  to 
In  person,  must  Intnut  to  swvants,  but  tbe 
Bi^Tanti  to  whom  It  Ig  Introsted  act  in  the 
master's  place  and  perform  his  duty,  and  If 
thi^  axe  D^dlgent  It  Is  bis  n^Ugeuce.  It  Is 
'rnMsrr  to  observe  a  distinction  between  the 

/armance,  on  the  one  band,  of  the  work  for 

nlch  the  brndness  Is  nndertakoB,  and  the 
famishing,,  on  the  otber*  of  tbe  aK>l*uices  and 
fleld  of  operation  with  wblcb  and  in  which  to. 
do  the  work.  In  tbe  one^  tbe  servants  are 
working  for  a  eommm  master;  In  tbe  other, 
lbs  master,  either  per  se  or  per  allum.  Is  per- 
f(Hnning  his  duty  to  his  servant.  And,  wheth- 
er he  acts  per  se  or  per  allnm,  if  be  fails  to  ez- 
erctee  reasonable  care,  he  la  negligent.  It  was 
the  duty  of  the  master  in  this  case  to  use  rea- 
sonable care  to  prevent  those  cars  escaping, 
and  tberefwe,  when  tb^  were  found  running 
loose,  so  as  to  imperil  tbe  life  of  the  servant 
who  vras  In  ttte  due  performance  of  his  duty, 
tbe  presumption  Is  the  master  did  not  use  rea- 
sonable care  to  bold  its  cars  oa  tbe  side  track, 
and  tbe  Imrden  la  on  him  to  prove  that  he 
perfumed  bis  duty  In  this  respect;  It  devolves 
<ni  him  to  eJ3»Ialn  the  occurrence. 

It  was  not  attempted,  on  the  part  (tit  tbe  de- 
fendant, to  prove  the  cars  with  good  brakes, 
and  tbe  brakes  prtverly  set,  were  liable  to  es- 
cape under  conditions  that  might  reasonably 
be  anticipated.  On  tbe  contrary,  when  con- 
ftwDted  with  the  fact  that  tbe  side  track  waa 
not  equipped  with  a  derail  switch,  the  defend- 
ant offered  testimony  to  prove,  and  now  con- 
tends, that  with  good  Inralces,  and  the  brakes 
pn^erly  set,  the  cars  were  secure  under  ordi- 
nary conditions.  But  if  the  brakes  were  not 
aet  or  tbe  cam  tdocked,  they  were  liable,  un- 
der ordinary  conditions,  to  do  Just  what  these 
cars  did.  Thwefore,  when  it  was  shown  that 
they  did  escape,  the  presumption  arose  that 
•  there  was  something  wrong,  whether  with  fbe 
brakes  or  their  setting.  The  defendant,  to 
meet  this  iffesuroptlon,  undertook  to  iffove 
that  the  cars,  although  the  brakes  were  set, 
wwe  drlveq  out  by  a  storm  of  such  extraor- 
dinary force  that  it  was  not  to  have  been  rea- 
sonably anticipated.  If  that  ma  the  fast,  the 
ptalntlfC  wai  not  entitled  to  recover  (Stoher  v. 
By.,  105  Ma  192,  16  8.  W.  5Q1;  McFherson 
V.  Ry.,  »T  Mo.  2B5.  10  a  W.  846;  Brash  v.  St. 
Louis,  161  Mo.  433,  61  S.  W.  SOS),  and  the 
Jury  wsre  so  iudructed.  That  there  was  a 


severe  storm  on  that  occasion  la  shown  by  the., 
evidence  on  both  sides,  and  that  these  cars 
were  moved  out  by  the  wind  is  a  natural  In- 
ference. Whether  iba  wind  was  strong 
enough  to  have  moved  tbem  if  the  brakes  bad; 
t>eeD  set,  was  an  open  question.  That  It  waS; 
an  unprecedented  storm,  even  the  evidence  of. 
the  defendaDt  can  hardly  be  said  to  ^ve; 
that  it  was  a  storm  of  such  unusual  violence 
as  that  It  could  not  have  reasonably  been  an- 
ticipated by  one  whose  duty  it  was  to  take 
measures  fb  guard  agalDst  storms,  Is  a  fairly 
debatable  iwt^Nwltton  under  tbe  evidence.. 
There  were  no  substantial  buildings  or  large 
trees  blown  down.  The  photographs  which 
defendant  put  in  evidence,  wlilch  were  taften 
shortly  after  the  storm,  show  little,  if  afiy, 
effect  of  the  wind.  Thwe  was  evidence  to  tbe 
effect  that  storms  of  v  great  force,  though  not 
ft-equent,  were  to  be  expected,  and  that  some-, 
times  storms  pf  greats  severity  had  occnrred 
In  that  vicinity.  There  was  a  reference  by 
one  of  defendant's  witnesses  to  a  cyclone  cel- 
lar, to  which  bis  thoughts  turned  when  this 
stfurm  .atose^  but  to  which  he  did  not  find  It 
necessary  tp  go  «i  this  occasion.  The  refer*' 
ence  tmly  goes  to  show  that  a  cyclone  cellar 
was  a  contrivance  not  unknown  to  people  In 
that  vicinity.  Although  tbe  storm  was  severe,, 
yet,  If  it  was  such  a  storm  as  commcm  eqterl-. 
ence  ^ught  pettple  In  that  vidnl^  to  eipect„ 
it  vras  the  duty  of  the  defendant  to  have  ex- 
pected U,  and  to  have  made  reasonable  pro- 
Tiakm  to  guard  against  its  effect  The  testi- 
mony aa  to  the  fmrce  of  the  storm,  and  as  to 
its  being  the  cause  of  the  accident,  waa  con- 
flicting. Bo  far  as  tbe  questions  relating  to 
the  force  and  effect  of  tbe.  storm  wwe  Involv-: 
ed,  the  case  was  given  to  the  Jury  under  the 
following  instruction:  "If  you  believe  from 
tbe  evidence  that  tbe  cause  of  the  cars  being, 
on  th^  main  track  wan  an  unusually  vlol«it 
storm,  and  that.  If  thoe  had  not  bem  such  ^ 
storm,  they  would  not  have  run  out,  then  the 
defendant  was  not  In  law  at  fault  for  their, 
being  there,  and,  without  regard  to  other  ques-. 
tlons  in  the  case,  you  should  find  your  verdict 
for  defendant"  That  instruction  Kvesrate^ 
that  feature  of  the  case  to  the  Jury  in  at  least 
as  favorable  light  as  defendant  could  bave 
asked.  After  tbe  vo-dlct  of  the  Jury  undw. 
tiiat  Inatructioo,  tbe  defwdant  haa  no  right  to 
ask  an  ai^llate  court  to  say  that  tbe  cause 
of  tbe  accident  was  an  unusually  violast 
storm,  unassisted  by  any  negllgoice  of  the  de- 
fendant 

On  tbe  enlarge  in  the  petition  that  tbe 
brakes  were  not  set,  the  testimony  waa  con- 
flicting. Appellant  argues,  in  reference  to 
this  feature  of  the .  case,  as  though  the  only 
evidence  In  support  of  the  charge  was  that 
by  one  witness  who  testified  tbat,  as  he  pass- 
ed tbe  coal  car  which,  was  loaded  with  ties, 
he  tested  tbe  brake  by  giving  it  a  kick  with, 
bis  foot,  and  discovered  tbat  it  waa  loose.. 
This,  he  siUd,  be  did  from  force  at  habit,  hav- 
ing formwly  been  in  tbe  railroad  business, 
and  accustomed  to  apply  that  test  in  bis  in- 
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irpectlon  of  cars  to  see  If  the  brakes  were  set 
We  Infer  from  the  testimony  of  one  of  the 
defendant's  witnesses  that  it  was  not  a 
usual  manner  of  raamining  the  brakes.  He 
testified  that  he  kicked  a  brake  on  one  of 
tiiese  care  in  passing,  and  therebr  found  it 
flrmlr  set  But  that  was  not  the  only,  nor 
was  it  the  beet,  evidence  that  the  brakes 
w»e  not  set.  The  fact  that  the  cars  went 
ont  by  the  force  of  a  wind  which  the  Jury 
found  was  not  sufficient  to  have  drawn  them 
out  if  the  brakes  had  been  set,  tends  to  show 
that  they  were  not  set 

The  defendant's  testimony  tended  to  show 
that  this  coal  car  was  loaded  with  ties  about 
8  o'clock  In  the  afternoon,  and  left  on  a 
part  of  the  side  track  which  was  nearly 
level,  and  that  before  leaving  It  the  fore- 
man set  the  brakes.  It  was  later  In  the 
afternoon  or  evening,  probably  7  or  8  o'clock, 
when,  according  to  the  plalnUfTs  witness,  he 
kicked  the  brake  and  found  It  loose.  The 
defendant's  testimony  In  reference  to  the 
brakes  on  the  two  other  cars  was  not  bo 
positive.  One  witness  passed  within  a  few 
feet  of  them,  and  looked  at  them  as  be  pass- 
ed, and  the  brakes  seemed  to  be  set  He 
did  not  get  on  the  cars  or  touch  the  brakes. 
Another  witness  testified  that  he  came  In  on 
a  freight  train  that  afternoon,  and,  as  they 
had  to  leave  some  cars  on  the  side  track, 
It  became  nectary  to  shove  these  two  cars 
which  were  then  standing  farther  north,  to 
the  position  in  which  they  were  finally  left 
and  they  did  so.  He  testified  that  the  two 
can  were  coupled  together,  that  the  brake 
on  the  south  end  of  the  north  car  was  set 
that  the  cars  were  shoved  the  train  witii- 
ont  first  loosening;  the  brake,  and  that  the 
brake  held  the  wheels  on  tme  end  of  the  car 
so  that  they  did  not  tarn.  He  left  the  ears 
In  that  eondttlon.  So  tbat,  according  to  his 
testimony,  there  was  but  one  brake  set  on 
those  two  cars  when  he  left  and  tbm  was 
no  evidence  that  any  one  set  the  brakes 
After  be  left  According  to  tliia  witness, 
those  two  cars  were  switched  oae  shoved  by 
fbe  train  with  tbat  brake  set  and  they  vreve 
left  without  any  further  setting. 

One  of  dtfendanf B  expert  witnesses,  re- 
ferring to  the  loaded  coal  cax,  said  that  a 
Jar  such  as  wonld  be  made  by  the  two 
other  cars  coming  against  It  wonld  tie  apt 
to  loosen  the  brake  on  the  coal  car.  It  Is 
}nst  as  reasonable  to  Infer  tbat  fbe  Jar 
these  two  cars  recdved  In  switching  would 
kH»ai  the  one  Inake  which  was  set  Tbat 
was  the  substance  of  the  defendantfs  testi- 
mony as  to  the  settli^  of  the  brakes  on 
those  two  cars,  and  It  was  tu  from  convin- 
cing. At  best  there  vns  only  one  brake  set 
and  ttiat  bad  'been  subjected  to  the  shodE 
Incident  to  switching.  If  the  Jury  reached 
the  conclusion  that  the  brakes  were  not  prop- 
erly set  on  those  two  cars,  we  can  find  no 
fault  with  their  verdict  Those  two  cars 
were  empty  can.  Th^  presented  to  the 
wind  a  broad  surface,  and  vrere  compara- 


tively easily  moved.  Coming  with  fba  tone 
of  the  wind  against  the  loaded  coal  car, 
even  If  the  brakes  on  the  latter  were  set 
would  probably  loosm  them,  and,  as  the 
grade  was  from  that  point  down,  tbe  cars 
would  easily  move  down  ttie  track.  The 
fact  that  there  was  no  derail  swlteb  fliers 
was  not  per  se  negligence,  and  It  was  not 
80  treated  by  the  conrt  Since  the  law  Im- 
poses on  the  master  no  higher  degree  of  care 
than  that  which  It  denominates  "reasonable," 
It  does  not  require  him  to  f  umtsb  absolntely 
safe,  or  even  the  beet  known,  appliances. 
Tet  when  bis  conduct  In  this  reject  Is  oo 
trial.  It  is  proper  for  the  Jury  to  know  what 
appliances  are  In  common  use  In  that  kind 
of  business.  It  has  been  said  by  a  very 
high  authority  that  In  the  operation  of  a 
dangerous  business  the  master  Is  crollty  of 
negligence  if  he  falls  to  furntab  tbe  best 
well-known  and  reasonab^  attainable  Imp'r 
ment  Mather  v.  BUlston,  166  U.  B.  8Sa, 
Sup.  Ot  464,  89  L.  Bd.  404.  We  do  not  m. 
derstand  that  case  as  laying  down  any  strict- 
er rule  In  ref  »ence  to  the  master's  dnty  la 
that  respect  than  tbat  be  was  to  do  all  that 
a  reasonably  prudent  master,  mlndfnl  of  the 
dangerous  character  of  his  business,  woqM 
ordinarily  do  to  protect  the  lives  of  Ids  ear- 
anta.  That  Is  the  law  in  tills  state. 

We  do  not,  therefOTe,  say  that  tbe  defend* 
ant  in  this  case  was  n^lgfflit  beeanae  tbe 
side  track  was  not  equtnied  wKb  a  derail 
switch,  alflwut^  tt  IB  quite  plain  tbat  If 
it  had  been  so  equipped  this  acddent  would 
not  lute  occurred.  And  befere  passing  this 
point,  we  may  as  well  say  now  (alnee  It  Is 
only  Anmdatlon  for  the  plea  of  oontrfbu- 
tory  n^Hgence)  tbat  the  maintaining  of  tbe 
side  track  without  the  dwail  switch  was  not 
such  an  obvious  danger  as  to  antbortae  the 
conrt  to  pronounce  the  act  of  the  locomotlTe 
engineer  In  conttnnlng  In  the  so-vlce  ne^l- 
gence,  as  a  matter  of  law.  If  the  danger 
was  not  obvious  to  the  master.  It  was  not 
obvlons  to  the  servant  THenfore,  as  It  af- 
fects both  tbe  master  and  tiie  sMfvant  the 
qnesttcm  of  whether  tiie  side  track  without 
tbe  derail  swlteh  vras  a  reasonably  safe 
appliance  was  a  question  for  the  Jury.  If 
tbe  mastsr.  In  ttu  aetdse  of  Ua  rteM  to 
choose  between  two  appliances,  chooses  Oie 
one  less  saf^  the  fact  should  make  him 
tbe  more  carnal  to  properly  use  tbe  one  he 
sheets. 

Under  tiie  eTldence  In  this  case^  tlie  trial 
court  did  right  In  cotaslng  tlie  InstmctKms 
looking  to  a  nonsuit 

S.  Appellant  complains  <tf  tiie  fsUowlnr 
language  In  Instruction  1  given  fOr  the  plain- 
tiff: *rrhe  court  Instructs  the  Jury  timt  If 
yon  believe  and  find  from  the  erldence  that 
*  *  *  on  or  aboot  said  date  tbe  defend- 
ant placed  or  bad  on  Its  switch  or  side  tnui 
at  La  Oygae,  Kan.,  three  certain  flrett;bt 
cars,  and  n^lgenUy  fkUed  and  omitted  to 
fftstm  and  secure  said  can  on  said  swttdi 
or  side  track,  and  that  by  reason  of  said 
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neffUgemt  taSXxm  and  omlHkni,  tt  It  was  neg- 
Ugent,  nld  can  eacaped  from  said  Blde- 
tiack,  etc*  then  jom  verdict  dLonld  be  for 
plaintiffs."  Xhe  objection  la  to  tbe  worda 
*^t«i  and  aecnre."  and  It  la  argued  that 
these  worda  Imply  the  duty  of  making  the 
cars  atMwlntely  Incapable  of  getting  loose. 
BTen  otandlng  alone>  the  Inatmctlon  would 
not  have  been  liable  to  the  meaning.  The 
greater  part  of  the  erldence  for  both  plain- 
tiff and  d^endant  related  to  the  subject 
of  CasteaiDg  and  securing  the  cars  on  the 
aide  track  by  meana  of  brakes  and  blocks. 
It  was  shown  that  sometlmeB,  when  brakes 
were  not  emiddexed  snfiBcIent,  blocks  wwe 
used,  but,  when  tiie  brakes  wwe  sufficient, 
blocks  were  not  used.  All  the  fastening  or 
secnrliv  that  the  Jury  had  heard  about  was 
by  means  of  brakes  and  blodn,  and  they 
could  not  hare  Interpreted  the  inatmctlon  as 
meaning  that  It  was  the  duty  of  the  defend- 
ant to  have  andiored  the  cars  with  chains. 
The  Instruction  uses  the  term  "negligently 
failed,"  and  It  was  tollowed  by  an  Instrue- 
tion  defining  the  word  "negl^ent."  Anoth- 
er instruction  tor  plaintiff  distlnctiy  told  the 
Jury  that  the  dtf  endant  waa  not  bound  to 
use  any  particular  device  to  prevent  the  cars 
from  escaptag,  but  <mly  reasonable  and  ordl- 
naiy  care,  taking  into  C(malderation  appli- 
ances and  meana  in  common  use.  The  in- 
struction given  at  the  request  of  defendant 
also  made  it  Impossible  for  a  jury  of  ordi- 
nary intelligence  to  have  a^ven  llie  Intorpre- 
tatlott  to  ttie  words  "ftiBten  and  secure" 
0iat  appellant  atvrehends  was  given  them. 
Those  instructions  on  tids  point  were  to  the 
effect  that  the  jury  must  not  look  to  any 
one  Instruction  alone,  but  all  the  instructions 
were  to  be  token  together;  that  tbey  must 
look  to  tbe  evidence  alone  for  the  tects; 
that  the  defendant  did  not  owe  its  servant 
any  duty  to  make  his  surroundings  absolute' 
ly  safe;  but,  in  that  respect,  to  use  only 
*^3uch  care  as  a  reasonably  Careful  employer 
would  use  in  regard  to  the  place  where  and 
the  appliances  with  which  he  had  to  woi^. 
And  so,  if  you  believe  from  the  evidence 
that  defendant  used  such  care  with  regard  to 
ito  tracks  and  cars,  and  that,  in  spite  of  it, 
the  colIiBlon  took  place,  then  was  no  one  In 
law  to  blame  therefor,  and  your  verdict 
must  be  for  the  defendant."  We  discover 
no  error  in  plaintiff's  first  Instruction. 

Appellant;  In  Ite  brief,  says  that  the  sec- 
ond Instruction  for  pbUntlff  is  erroneous, 
but  does  not  specify  the  particulars  in  which 
It  is  80,  and  we  perceive  none. 

The  third  instruction  fior  plaintiffs  Is  com- 
plained of  because  it  says:  "And  in  deter^ 
mining  whether  it  [the  defendant]  did  uae 
reasonable  and  ordinary  care  In  that  regard, 
you  may  take  Into  consideration  the  appli- 
ances and  means,  if  any,  which  were  ad<^ed 
and  in  common  and  genial  use  at  the  time 
for  that  purpose,  at  similar  places,  by  pru- 
dently snd  prop«rly  conducted  railroads." 
The  argument  Is  that  there  was  no  evidence 
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tending  to  tOmw  that  thae  was  any  appli- 
ance In  general  use  which  was  not  In  uae  by 
the  defendant  at  this  place.  Tlw  evidence 
for  the  plaintiff  tended  to  show  that  U  was 
no  unusual  occurrence  for  cars  to  be  blocked 
on  a  side  track.  That  evidence  was  answered 
by  the  defendant  with  evidence  tending  to 
show  that,  when  the  brakes  were  good  and 
well  mt  and  the  track  level,  blocks  wen  not 
radlnarlly  used.  On  the  part  of  the  platotlff 
the  evidence  taided  to  show  that  derail 
switches  were  In  common  use  on  tots  and 
other  ralhwods.  This  evidence  was  met  by 
the  defendant  with  ej^ert  evidence  tending 
to  ahow  that  auch  switches  were  not  used 
when  the  aide  track  was  as  nearly  level  as 
tills  was,  and  that  they  were  of  questionable 
utility  anyway.  The  court  would  have  been 
conq>elled  to  have  usurped  the  inrovlnGe  of 
the  jury,  and  have  decided  those  questtons  of 
fiict  in  the  defendants  favor,  before  it  could 
have  refused  the  plaintiff's  liiird  instruction. 
It  is  also  contended  that  the  Instructton  waa 
erroneous  in  omitting  to  call  the  jury'a  atten- 
tion to  the  risk  assumed  by  the  servant  when 
he  went  into  the  business.  There  was  noth- 
ing In  tlie  evidence  on  which  to  pr«licate 
a  hypothesis  tliat  the  accident  waa  the  reault 
of  a  condltttm  ordinarily  Incident  to  the  bual- 
nesB,  unaided  by  tbe  ne^igence  of  the  mas- 
ter. The  stonn  theory  waa  tiie  only  real  de- 
fense In  the  case.  H  the  storm  waa  not  of 
such  unusual  violence  that  It  could  not  rea* 
aonably  have  been  anticipated  and  ite  effects 
guarded  against;  then  the  can  would  not 
have  been  foni^  running  wild,  unless  the 
(odluary  precautlMis  to  liold  them  In  place 
had  Iwen  neglected.  There  was  evidence  tend- 
teg  to  show  tiiat  the  aoddent  resulted  from 
the  effect  of  such  an  unusual  storm,  and  the 
jury  were  Instructed,  to  r&cy  clear  language, 
to  render  their  verdict  fOr  the  defendant  If 
they  found  that  to  be  tbe  fact  And.  in  an- 
other equally  ezplldt  tastruction,  the  jury 
were  told  that,  if  the  death  of  plaintiff's  hus- 
band resulted  from  one  of  the  ordinary  perils 
tocldent  to  the  business,  she  could  not  recover. 
Appellant  has  no  cause  to  complato  of  the 
third  instruction. 

The  instruction  as  to  the  messore  of  dam- 
ages is  as  Itollows:  "The  court  instructe  the 
jury  that  If  you  find  for  tbe  plaintiffs  you 
should.  In  aasessing  their  damages,  assess  tbe 
same  with  reference  to  the  pecuniary  loss.  If 
any,  sustatoed  by  the  wife  and  child  of  the 
deceased:  First  By  flzfng  the  same  at  such 
sum  as  you  may  t>elleve  and  find  from  the 
evidence  would  equal  the  probable  eamtogs 
of  the  deceased,  taking  toto  consideration  his 
age,  business  capacity,  expnlence,  liablts. 
health,  and  energy,  during  what  would  prol>- 
ably  have  been  his  lifetime.  If  he  bad  not 
been  killed.  Second.  By  adding  these  to  the 
value  of  his  servleea  In  the  attention  to  and 
care  of  bis  family  and  the  education  of  his 
child,  to  all  not  to  exceed  the  sum  of  ten 
thousand  dollars  ($10.00(Q."  It  is  complatoed 
ot  that  instruction  that  it  gives  as  the  meas- 
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nre  of  damagen;  all  tbe  wages  that  the  de- 1 
ceased  woald  probably  have  earned  during 
the  period  of  bis  life  opectancy,  without  | 
taUng  Into  consideration  natural  contingen- 
cies, and  without  coneld«lng  that  part  of  his 
earnings,  at  least  would  not  necessarily  or 
naturally  have  been  glren  to  his  wife  and  ' 
children.  The  Izistrnctlon  Is  liable  to  that 
Interpretation,  although  In  the  first  paragraph 
file  Jury  axe  told  that  they  must  assess  the 
damages  with  referenre  to  fhe  peennlary  loss, 
if  any,  sustained  by  Uie  wife  and  cihild. 
Beading  all  tbe  clauses  of  fhe  instruction  to- 
gether, they  may  be  construed  to  mean  that 
the  Jury  are  to  calculate  from  the  evldaice 
the  i^bable  amount  of  earnings  of  plalntUE's 
bnsband  If  he  bad  Uved  the  full  period  of 
bis  life  expectancy,  then  to  estimate  how 
much  of  that  amount  would  i^bably  have 
inured  to  the  benefit  of  tbe  wife  and  dilld, 
and  to  that  add  the  pecuniary  value  of  the 
huriUtnd's  and  fiitber'a  personal  service  In  the 
care,  maintenance,  and  rearing  of  bis  ftun- 
lly.  But  since  tbe  InstmcUmi,  as  given,  Is 
liable  to  tbe  construction  appellant  puts  upon 
it,  we  cannot  give  It  owr  approval  for  a  prece- 
dent The  evidence  showed  that  the  plain- 
tiff's husband's  life  expeetaaey  was  82  years, 
and  that  he  vres,  at  the  time  of  his  death, 
earning  $1,600  a  year.  At  that  rate  he  would 
have  earned,  in  tbe  full  period  of  his  Hfe, 
over  f40,000.  Tbe  plaintiff  was  not  entitled 
to  all  the  wages  her  bnsband,  on  that  baals, 
would  have  earned.  It  was  propor  far  Uie 
Juiy  to  take  Into  account  what  be  ms  earn- 
ing, bis  capacity  to  eun,  and  luobable  dura- 
tlott  of  bis  life;  but  they  ought  also  to  taim 
Into  account  the  cimtingencies  to  which  bis 
llffe  was  subject,  and  estimate,  aa  best  tbey 
could  from  tbe  evidence,  how  mucb  of  his 
earnings  would  probably  have  Inured  to  bis 
wife  and  child,  and  what  tbe  pecuniary  value 
of  his  services  to  fliem  would  have  been. 
Of  eourse,  the  estimate  either  of  these 
points  must  to  a  great  extent  partake  of  the 
nature  of  conjecture,  but,  as  we  have  no 
more  certain  means,  we  must  make  the  wisest 
use  we  can  of  tiie  means  we  have.  But;  al- 
though we  cannot  approve  Ihe  Instruction, 
we  (to  not  feel  Justified  In  reversing  tt»  Judg- 
ment  on  that  account,  because  It  Is  very  ap- 
parent that  the  Jury  did  not  ptit  on  it  tbe 
construction  appellant  does,  since  tb^  ren- 
dwed  tbefr  verdict  for  only  |S,000,  when,  un- 
der tbe  Instruction,  Ihey  were  at  llbaty  to 
assess  the  damages  as  high  as  $10,000,  that 
being  Oie  limit  of  the  Kansas  statute.  No 
one  can  say,  under  tiie  drcumstances  of  tbis 
case,  that  95,000  was  too  mucb  fbr  the  loss  of 
tbe  husband  and  father  of  tbls  ftimlly. 

We  are  expressly  forbidden  by  statnte  to 
reverse  a  Judgment  ttae  an  eiror  not  "mate- 
rially affecting  ,the  merite  of  tbe  action.** 
Section  86S,  BeV.  8t  1809.  Tbe  court  rft- 
fused  several  instructions  asked  t»y  defend- 
ant, and  tbe  refusal  of  tbem  Is  assigned  as 
error.  But  what  we  have  abeady  said  ex- 
presses our  views  on  those  Instructions,  and 


discussion  of  tibem  woiU  in  tlw  main, 
a  repetition  of  what  has  gasw  befora.  Thevp 
was  no  enw  In  admittteg  evidence  ttiat  de- 
rail switdKS  were  In  use  in  otlwr  side  tracks 
on  this  road,  nor  in  admitting  in  evidenoe  tbe 
printed  roles  of  tbe  company  r^aidlns  tlie 
ivecautlons  to  be  takra  to  prevent  cars  es- 
caidng  from  a  side  trade  On  the  whole  rec- 
ord, we  find  no  error  "materlaUy  affecting  tlw 
merite  of  tbe  action.'* 
The  Judgment  Is  afibmed. 

BBAOB,  QASTI,  and  FOX,  JI.,  CQacnr. 
B0BIN8ON.  G.  J.,  and  MABBHALL.  and 
BUR6BSS,  JJ^  concur  In  the  nsnlt 


TRIHBLB  «t  al.  v.  ALLEN-WBST  COM- 
MISSION 00. 

(Supreme  Court  of  Arkansas.   Dec.  19.  1003.) 

TAX  SALE— VALIDITY— FEE  FOR  CERTIFICATE. 

1.  Under  Act  April  7,  1803  (Acts  1803,  p. 
230),  amending  Act  March  31,  1883  (Acto  1883. 
p.  268)  §  1S4,  and  providing  that  the  collector 
ahaU  make  oat  and  deliver  to  the  porcbaaer  at 
tax  sale  a  certificate  of  pordiase.  stating  the 
amomit  of  taxes,  penalty,  and  costs,  for  whldi 
be  sliall  receire  25  cents,  to  be  taxed  as  costs 
therein.  It  does  not  invalidate  the  tex  Bale  to 
Include  the  fee  of  25  cents  in  the  amount  to- 
which  the  land  is  sold. 

Appeal  from  Lonoke  Chancery  Court; 
Tbomae  B.  Martin,  Chancellor. 

Suit  by  tbe  Allen- West  Commission  Com- 
pany against  T.  0.  Trimble  and  another. 
From  a  Judgmrat  In  favor  of  plaintiff,  de- 
f  endante  appeal  Bevnsed. 

Jos.  T.  BoUnson,  toe  appellanta.  Jna  1£. 
Moore  and  W.  B.  Smith.  Cor  appellee. 

BATTLD,  J.  On  tbe  IZOi  day  of  June. 
188%  T.  0.  IMmble  purcbaaed  certain  lands 
at  a  sale  for  taxes  In  the  comity  of  Ijonoke. 
IB  tbls  stete^  received  a  certlflcate  of  pur- 
cbaae  tbwefbr,  and  afterwarda  aaa^ed  a 
bait  interest  In  the  certlflcate  to  Louia  MuII». 
On  the  SOtb  of  July,  188B.  tbe  lands  not  hav- 
ing been  redeoned,  the  county  clerk  of  I^cm- 
oke  county  conveyed  tbe  same  to  them.  On 
the  20th  of  May.  1886,  Trimble  and  Muller 
Instituted  a  proceeding  to  conflrm  their  title 
In  the  Lraioke  ebaneray  court  which,  on  tbe 
20tb  of  May.  188T.  resulted  In  a  decree  of  cm- 
flrmatloD. 

On  the  let  day  of  Novembn.  1897,  tlie  Al- 
l«i-West  OcmimlsMoB  Company  liwtituted  a 
suit  in.  the  lonoke  chancery  court  against 
Trimble  and  Muller,  and  alleged  to  flielr  com- 
plaint that  it  vraa  fihe  owner  of  the  lands  pur- 
chased at  tex  sale;  that  the  lands  were  not 
Mid  at  said  tax  sale  to  T.  O.  Trimble,  but 
to  the  state  ot  Arkansas;  that  aftowards,  at 
the  request  of  Trimble,  the  derii  erased  from 
tbe  record  of  sales  tbe  name  of  tbe  states  and 
substituted  that  of  TrimUe  as  the  name  of 
tbe  purchaser;  that,  if  the  land  was  sold  to 
Trlmtde,  tiie  sale  was  void,  because  the 
amount  fbr  which  tbe  land  was  mM  included 
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B  fee  of  25  cents  for  the  certificate  of  pur- 
chase; and  that,  for  varloui  reasons  stated, 
the  decree  of  conflrmatlon  was  void;  and 
asked  that  the  sale  be  declared  Illegal  and 
Told,  and  that  the  decree  be  set  aside. 

The  defendants  answered,  and  denied  tiie 
allegations  of  the  complaint. 

The  court,  after  bearing  the  evidence,  can- 
celed the  sale  and  set  aside  the  decree,  and 
the  defendants  appealed. 

In  Goodrom  y.  Ayers,  06  Ark.  03. 19  8.  W. 
97,  this  court  held  that:  "A  sale  of  delin- 
quent land,  under  the  revenue  act  of  1874-75 
[Acts  1874-75,  p.  222]  is  void  where  the 
amount  for  wblclr  the  land  sold  Included  the 
fee  of  twenty-five  cents  for  the  certificate  of 
purchase,  such  fee  being  payable  by  the  pnr- 
diaser  for  the  certificate,  and  not  as  a  part 
of  the  amount  for  which  the  land  was  sold." 

The  statutes  In  force  at  the  time  the  sale 
In  question  In  Goodrum  t.  Ayers  was  made 
provided  as  follows:  "The  clerk  shall  make 
out  and  deliver  to  the  purchaser  of  any  land 
or  lots,  or  parts  thereof,  sold  fer  delinquent 
taxes  as  aforesaid,  a  certificate  of  purchase, 
therein  describing  the  lands  or  lots  bo  sold, 
as  the  same  was  described  on  the  tax-hooks 
or  In  the  notice  of  sale,  stntlug  therein  the 
amount  for  which  the  same  was  sold,  and  the 
amount  of  taxes,  penalty  and  cost  of  adver- 
tlslog."  Act  April  28.  1873.  p.  353,  fi  lOe. 
And  provided  that  the  county  clerks  of  this 
state  shall  be  allowed  a  fee  of  26  cents  t<x 
each  certificate  of  purchase  containing  four 
tracts  or  less,  and  a  fee  of  10  cents  for  each 
additional  tract  Acts  1874.-75,  p.  177. 

The  foregoing  statutes  were  so  changed  by 
an  act  approved  March  31,  1883,  as  to  read 
as  follows:  *^fae  collector  shall  make  oat 
and  dellv^  to  the  purchaser  of  any  land  or 
town  or  city  lots,  or  parts  thereof,  sold  for 
dellnqnent  taxes  as  aforesaid,  a  certificate  of 
purchase,  for  which  the  purchaser  shall  pay 
the  collectw  twenty-five  cents,  therein  de- 
scribing the  lands  or  lots,  as  the  same  were 
described  In  the  notice  of  sale,**  etc.  Acts 
1883,  p.  268.  S  134. 

The  opinion  In  Goodrum  v.  Ayers,  supra, 
was  delivered  on  the  16tb  of  April,  1802,  and 
on  the  7th  day  of  April,  1883,  the  statute  of 
March  31.  1883,  was  amended  to  read  as  fol- 
lows: "The  collector  shall  make  ont  and  de- 
liver to  the  purchaser  of  any  land,  or  town 
or  cl^  lots,  or  parts  thereof  sold  for  delin- 
quent taxes  as  aforesaid,  a  certificate  of  pur- 
chase, for  which  the  collector  shall  receive 
twenty-five  cents  to  be  taxed  as  costs  of  sale 
therein,  describing  the  lands  or  lots  as  the 
same  were  described  In  the  notice  of  sale, 
stating  therein  what  part  of  such  tract  of  land, 
town  or  dty  lot  was  sold,  and  the  amount 
of  taxes,  penalty  and  costs  paid  therefor." 
Acts  1893.  p.  230. 

The  only  change  made  by  the  amendment 
was  In  providing  that  the  25  cents  allowed  as 
a  fee  for  a  certificate  of  purchase  should  be 
taxed  as  coste  of  sale.  No  such  provision 
was  in  the  statute  under  which  the  lale  In 


question  in  Goodrum  t.  Ayers  was  made. 
The  court  In  that  case  held  that  the  sale  was 
void,  because  It  was  Included  In  the  amount 
for  which  the  land  was  sold.  Within  less 
than  a  year  after  this  decision,  at  the  first 
session  of  the  General  Assembly  thereafter, 
the  statute  upon  the  subject  was  so  amended 
as  to  include  it  as  a  part  of  the  cost  of  sale. 
What  defect  In  the  statute  was  the  amend- 
ment Intended  to  cure?  Evidently  that  point- 
ed out  in  Goodrum  v.  Ayers. 

The  statutes  require  lands  delinquent  on  ac- 
count of  the  nonpayment  of  taxes  to  be  sold 
for  taxes  thereon,  penalty,  and  cost  The 
cost  referred  to  was  the  expense  necessarily 
Incurred  In  subjecting  the  land  to  sale.  This 
was  the  only  cost  for  which  It  could  be  sold. 
In  making  the  fee  allowed  for  the  certificate 
of  purchase  a  part  of  the  cost  of  sale,  the 
statute  made  it  a  part  of  the  amount  for 
which  lands  delinquent  on  account  of  the  non- 
payment of  taxes  may  be  sold.  The  purchas- 
er should  not  be  made  liable  for  the  costs  of 
sale.  The  only  thing  which  can  be  made  li- 
able Is  the  land,  and  the  only  way  In  which 
It  can  be  made  liable  Is  by  selling  It  to  pay 
the  same.  Hence  It  should  be  included  In 
the  amount  for  which  such  land  Is  sold  at  tax 
sale.  There  can  be  no  Injustice  or  wrong 
done  to  any  one  by  this  construction  of  the 
statute;  for  It  Is  evident  that  every  person, 
In  bidding  for  land  at  tax  sale,  will  be  gov- 
erned by  the  amount  he  will  have  to  pay  to 
secure  a  tax  title,  and  the  result  as  to  the 
amount  bid  will  not  be  aCFected  by  It. 

The  allegation  that  the  lands  In  contro- 
versy were  sold  to  the  state  of  Arkansas,  and 
that  the  name  of  the  state  was  erased  from 
the  record  of  sales,  and  that  of  Trimble  was 
substituted  for  It,  was  not  anatalned  by  the 
evidence. 

Since  the  sale  Is  valid,  there  is  no  neces- 
sity for  an  Inquiry  into  the  validity  of  the  de- 
cree of  confirmation. 

Reverse  and  remand,  with  Instructions  to 
enter  a  decree  In  accordance  with  thUi  opin- 
ion. 

HARTFORD  riRB  INB.  GO.  T.  ENOCH. 

(Snpreme  Court  of  ArkaDsas.    Dec.  12,  1903.) 

FIRE  INSURANCE  —  CONDITION  IN  POLICY  — 
BREACH— WAIVER— FLEADINO—EVIDBNCB. 

1.  Id  an  action  on  a  fire  iDsarance  policy,  a 
copy  of  a  written  statement  of  the  loss  given 
the  insurer  as  required  by  the  poii<7  was  in- 
admissible In  evidence  until  it  was  raown  that 
the  original  was  lost  or  destroyed,  or  that  It 
was  In  the  possession  of  the  opposite  party, 
who  failed  to  produce  it  when  notiHed  to  do  so. 

2.  Where  an  answer  denied  "that  on  the  13th 
day  of  February,  1901.  the  plaintiff  gave  the 
defendant  due  notice  and  proof  of  loss,"  as  re- 
quired a  fire  Insurance  policy,  the  plaintiff 
cannot,  after  accepting  It  and  going  to  trial, 
complain  of  its  iosufBclency  on  appeal. 

3.  Where  one  had  purchased  property  condi- 
tionally, the  vendor  retaining  title,  but  a  pol- 
1(7  of  fire  iiunrance  thereon  provided  that  It 
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should  be  void  If  the  losnred'B  loterest  was  oth- 
•r  than  QDconditioiial  and  sole  ownership,  the 
bnrden  is  on  him  to  show  that  the  condition 
was  waived  bj  the  company  after  notice  of  its 
breach. 

4.  Evidence  that,  after  an  insarer  was  in- 
formed that  there  was  a  lien  on  property  insur- 
ed against  fire,  it  demanded  additional  proof 
of  loss,  which  was  furnished,  is  insufficient  to 
■how  waiver  of  a  condition  that  the  policy 
ahonld  be  void  if  the  insured's  interest  was 
other  than  unconditional  and  sole  ownership; 
a  Uen  not  being  necessarily  Inconsistent  with 
such  ownership. 

Appeal  from  Circuit  Court,  Howard  Cotm> 
ty;  Will  P.  Feazel,  Judge. 

Action  by  8.  Enoch  against  the  Hartford 
Fire  Insurance  Company,  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeala.  Be- 
Tersed. 

W.  G.  Rodgera,  for  appellant  D.  B.  Sain 
and  W.  S.  &  F.  Ia  McCain,  for  appellee. 

battle;  J.  S.  Enoch  aned  the  Hartford 
Insurance  Company  on  a  policy  of  Insnrancft 
He  alleged  In  bis  complal&t  Uiat  the  defend- 
ant on  the  12tb  day  of  December,  1900,  for 
the  consideration  of  f  68.12,  insured  the  plain- 
tiff, for  the  term  of  one  year,  beginning  the 
12th  of  December,  1900,  and  ending  the  12th 
of  December,  1901,  against  all  direct  loss  or 
damage  by  fire,  to  an  amount  not  exceeding 
$1,250,  to  hta  1%  story  frame  shli^Ie-roof 
building,  occupied  as  a  livery  stable,  hla  hay, 
com,  and  other  feed  stuff,  hla  harness,  col- 
lars, bridles,  carriages,  traces,  and  other 
vehicles,  while  contained  In  said  livery  sta- 
ble; that  on  the  3d  day  of  January.  1901, 
while  the  policy  was  In  force,  the  property 
was  totally  destroyed  by  fire,  and  the  plain- 
tiff therel^  suffered  a  loss  of  $1,600;  that 
"on  the  13th  day  of  February,  3901,  the 
plaintlflT  gave  the  defendant  due  notice  and 
proof  of  loss  by  reason  of  said  fire,  aa  re- 
quired by  the  policy." 

The  defendant  answered,  and  admitted  the 
Insurance,  and  d«iled  "that  on  the  ISth  day 
of  February,  1901,  the  plaintiff  gave  the  de- 
fendant due  notice  and  proof  of  loss,  as  re- 
quired  by  the  terms  of  the  policy  aned  on," 
and  alleged  that  the  policy  of  Insurance, 
among  other  things,  provided  "that  the  en- 
tire policy  should  be  void  and  ct  no  force 
If  the  Interest  of  the  insured  in  the  property 
be  other  than  an  unconditional  and  sole  own- 
ership, and  that  the  Interest  of  the  said  S. 
Enoch,  to  whom  the  policy  was  Issued,  and 
at  the  time  of  the  alleged  Are,  was  not  an 
unconditional  and  sole  ownership." 

Plaintiff  recovered  judgment  for  f987.60^ 
and  the  defendant  appealed. 

In  the  trial  the  policy  was  read  aa  evidence. 
One  of  the  conditions  of  the  insurance,  as 
shown  by  the  policy,  was  that,  *1f  fire  occur, 
the  insured  shall  give  Immediate  notice  of 
any  loss  thereby,  in  writing,"  to  the  defend- 
ant, "and  within  sixty  daya  after  the  fire, 
unless  such  time  Is  extended  In  writing  by" 
the  defendant,  "shall  render  a  statement" 
to  the  defendant,  "signed  and  awom  to  by 


said  Insured,  stating  the  knowledge  and  be- 
lief of  the  Insured  as  to  the  time  and  origbi 
of  the  fire,  the  interest  of  the  insured  and 
of  all  othm  is  the  property,  the  cash  value 
of  each  Item  thereof,  and  the  amount  of  loss 
thereon,"  etc.  And  the  policy  further  pro- 
vided that  it  shall  be  void  if  the  Interest  In 
the  property  assured  "be  other  than  an  nn- 
condlttonal  and  sole  ownership." 

Appellee  was  allowed  by  the  cour^  o\a 
the  objections  of  the  appellant,  to  ahow  the 
statement  ot  proof  that  he  rendered  to  the 
appelant  after  fba  flre.  aa  to  his  Iobs,  by  a 
copy  thereof,  without  laying  any  foundation 
for  Its  admission. 

It  was  shown  that  appellee  pnrcttased  a 
large  portion  of  the  property  Inaured.  and 
destroyed  by  flre,  conditionally;  tbaX  ttte  ven- 
dor retained  UUe  to  the  same  until  tlie  pur- 
chase m<m^  was  fully  paid;  and  that  It  had 
not  been  paid.  The  evidence  tended  to  prove 
that  these  facta  as  to  the  ownership  of  the 
pn^rty  were  discovered  by  appellant  after 
the  flre. 

The  eopj  of  the  statement  or  proof  as  to 
the  loss  of  the  property  by  flre  was  not  ad- 
mistf  ble  aa  evidence  until  it  had  been  shown 
that  fb»  original  was  lost  or  destroyed,  or 
that  it  was  in  the  possession  of  the  appet 
lant,  and  it  had  teHed  to  produce  It  aa  evi- 
dence after  being  notlfled  to  do  so.  The 
court  therefore  erred  in  allowing  it  to  be  read 
as  «vidence  without  proof  of  the  facta  nec- 
essary to  ahow  Its  admlsalblllty  being  first 
made.  Stanly  v.  Wllkerson,  63  Ark.  556.  39 
8.  W.  1043;  Halum  v.  Dickinson,  47  Axle. 
120,  14  B.  W.  477;  Jones  v.  Boblnson,  U 
Ark.  604,  54  Am.  Dec  212;  Dade  v.  Ins.  Go- 
54  Bfinn.  336,  56  N.  W.  48;  1  Oreenleaf  on 
Evidence,  H  667.  661. 

Appellee  insists  that  no  pnxtf  that  the 
statement  or  proof  was  furnished  was  nec- 
essary, because  the  appellant,  in  his  answer, 
denies  only  that  it  was  furnished  on  the  I3tb 
of  February,  1901.  The  dsilal  was  not  suf- 
ficient, but  appellee  accepted  It,  and  went  to 
trial,  and  cannot  now  complain  of  its  insuf- 
ficiency. Tyner  v.  Hays,  37  Ark.  599;  Heebt 
&  Imboden  v.  Gav«hnm,  46  Ark.  182. 

Appellee  was  not  tiie  absolute  and  uncon- 
ditional own«-  of  a  part  of  the  property  In- 
sured, and  the  policy,  according  to  Its  own 
terms,  la  void.  Phcenlx  Insurance  Co.  v. 
Public  ParicB  Amusement  Co.,  63  Ark.  187, 
87  8.  W.  9BB.  But  appellee  contends  that 
tiila  condition  was  waived.  The  burden  was 
upon  him  to  prove  such  waiver.  Planters' 
Mutual  Ina.  Go.  v.  Loyd.  67  Atfc.  584,  56  8. 
W.  44,  77  Am.  Bt.  B^.  186.  Tbae  could 
have  been  no  waiver  unless  appellant  at  the 
time  of  the  allied  waiver  knew  or  had  no- 
tice that  the  policy  was  fwfelted  on  account 
of  the  ftillure  of  the  condition.  Plantns*  Mu- 
tual Ins.  Go.  V.  Loyd,  supra.  The  evidence 
adduced  for  the  purpose  of  showing  a  waiver 
was  to  the  ^ect  that  appellant  waa  inform- 
ed that  there  was  a  Hen  on  property  tor  un- 
paid purchase  money,  and  thereafter  de- 
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muiaed  addlttoiwl  proof  of  lorn,  whlcb  wu 
fumlsbed.  Tbat  wai  not  sufficient  The  Uan 
mJglit  have  existed,  and  appellee  m^bt  ner- 
ertbeless  have  been  tbe  absolute  and  nncon- 
ditlonal  owner  of  tbe  property.  Tbe  evidenob 
wholly  falls  to  sbow  a  waiver. 
Be?ened  and  remanded  for  a  new  trlaL 


ST.  LOUIS.  I.  M.  &  a  RT.  CO.  t.  PHILPOT. 
(Supreme  Court  of  Arkansas.    Dec.  5,  1903.) 

RAILROADS— DOOS-NEGUQENT  KILLING— DAM- 
AGBS— EXPERT  TESTIHONT— VERDICT— 
EVIDBNCB-atlFFICIBNCT. 

1.  Gbarges  rsqucsted,  not  mpported  by  liw 

evidence,  are  properly  refused. 

2.  In  an  action  against  a  railroad  for  the 
negligent  killing  of  a  valuable  dog,  the  contrlb- 
ntory  negligence  of  tbe  owner  of  the  dog  la  not 
an  Issue  when  not  pleaded. 

8.  In  an  action  against  a  railroad  for  the 
negligent  kilUog  of  a  bloodhound  bitch,  testi- 
mony of  one  who  had  bred  and  trained  blood- 
hoonds  "on  a  small  scale,"  and  had  sold  train- 
ed bloodhounds  in  various  states,  including  the 
bound  in  controversy,  which  he  had  sold  to 
plaintiff,  when  the  bound  was  six  months  old, 
for  975,  that  one  of  her  class,  "in  perfect  phyai- 
cai  condition,  good  breeder,  nearly  four  years 
old,  well  trained  for  the  trailing  of  persons, 
veiT  cold  nose,  known  to  have  followed  hf 
aceat  sndi  a  trail  20  hours  old,"  was  worth,  at 
t3ie  time  plaintiffs  hound  was  killed,  from  9200 
to  $300,  which  description  the  evidence  tended 
to  prove  suited  to  that  of  the  one  killed.  Is 
competent,  In  the  absence  of  better  evidence, 
to  assist  the  Jury  in  arriving  at  a  fair  valua- 
tion. 

4.  Evidence  considered.  In  action  against  rail- 
road for  the  negligent  killing  of  a  valuable  dog, 
and  Md  to  support  verdict  for  $250  damages. 

Appeal  from  Circuit  Conrt,  Jefferson  Coun- 
ty; Antonio  B.  Grace,  Judge. 

Action  by  G.  M.  Pbllpot  against  the  8t 
Louis,  lion  Mountain  &  Sontbern  Hallway 
Company.  From  a  Judgment  for  plalntllf,  de- 
fendant axqpeals.  Affirmed. 

Dodge  ft  Jobnson,  for  appellant  W.  F. 
Ootonan,  for  appellee. 

BATTLB^  J.  a  M.  Ptallpot  aned  tbe  Bt 
Lonla,  Iron  Mountain  &  Southern  Railway 
Company  for  tbe  damages  be  suffered  by  rea- 
Bon  of  the  killing  of  his  dog.  He  alleged  In 
bis  complaint  tbat  tbe  defendant  <m  tbe  20tb 
of  April.  1900,  In  the  county  of  Jefferaon,  In 
thbi  state,  carelessly  and  negligently  ran  one 
of  its  trains  over  and  killed  bis  bloodbonnd 
bitch,  of  tbe  value  of  9250,  and  asked  for 
judgment  for  fbat  amount.  Tbe  defendant 
answered,  and  denied  negligence.  Plalntlfl 
recovered  Jndgment  for  the  amount  sued  for. 

Evidence  was  adduced  at  the  trial  tending 
to  prove,  substantially,  tbe  following  facts: 

Plaintiff  was  the  owner  of  a  valuable 
bloodhoiud  bitch.  He  jwld  for  ber,  when  sbe 
was  about  six  months  old,  975.  In  tbe  montb 
of  April,  1900.  sbe  was  killed  by  a  passenger 
train  of  the  defendant  When  was  killed, 
sbe  was  about  SV&  or  4  years  old,  and  was 
mil  trained.  Sbe  was  v^y  useful,  and  had 
performed  feats  In  tracing  and  finding  es- 
caped prisoners.  At  erne  time  abe  caught  a 


man,  who  bad  escaped  from  jail,  after  tracing 
him  for  about  seven  or  eight  milea  and  awlm- 
mlng  a  qiurter  of  a  mile;  found  him  in  tbe 
hoUow  of  a  cypTMS  tree  In  a  lake. 

On  tbe  day  sbe  was  killed  sbe  was  attempt- 
big  to  trail  a  man  who  bad  been  sent  out  for 
that  pnipose,  wltb  directions  to  take  any 
coarse  be  mJgbt  dhoose.  In  tbe  tOort  to  fol- 
low blm,  she  ran  upon  tbe  railway  track  of 
tiie  defendant  about  100  yards  In  advance  of 
one  ot  Its  paasenger  trains,  and  ran  about 
00  feet  tqgon  tbe  teack  in  the  same  direction 
it  was  moving,  when  sbe  was  struck  and 
killed  by  It  She  wag  nmnlng  in  a  sl^g 
direction  between  tbe  rails,  as  If  fdlowlng  a 
track.  She  was  Intent  and  seemed  uncon- 
sdons  of  the  approadi  of  tbe  train,  wblcb 
was  running  at  tbe  rate  of  25  or  SO  mllea  an 
hour.  No  bell  waa  rung,  no  wblatle  was 
sounded,  and  no  effort  was  made  to  dieck 
tbe  train,  although  the  en^eer  or  fireman 
could  have  seen  ber  when  she  came  upon  tbe 
track. 

Dogs  are  exceedingly  alert  and  active,  and 
trains  rarely  run  over  them.  Trainmen  rely 
moro  upon  tbeir  getting  a  track  than  they 
do  men. 

Plaintiff  testified  tbat  he  knew  of  no  ma:^ 
ket  for  tbiB  sale  of  bloodbounda  In  Jefferaon 
coon^,  where  the  dog  waa  killed,  and  be 
resided;  that  the  only  persons  that  be  could 
call  to  ndnd  who  raised  bloodbonnds  for  the 
market  redded  at  Lexlng^,  In  tbe  state  of 
Kentucky.  They  sold  their  pnps  wbm  they 
w^  ten  weeks  old,  asking  for  the  males 
986.  and  females  940.  Never  knew  of  their 
offering  nuve  than  one  dog  tbat  was  trained, 
and  be  waa  only  two  years  old,  and  tbey 
wanted  9400  for  blm. 

B.  P.  Miller  testified,  over  tbe  objections  of 
£he  defendant  as  ftdlows:  He  Is  a  resident 
of  Indlanola.  In  tbe  state  of  Mlgslaslppi.  He 
bas  been  sheriff  of  tbe  county  of  Sunflower, 
in  that  state,  and  while  be  was  sheriff  be 
bred  and  trained  bloodbonnds  "on  a  small 
scale,  and  more  for  lits  own  use  than  for 
Bale,  and  did  sell  tealned  bloodhounds  in  va- 
rions  states  during  tbat  period."  Abont  tbe 
12th  of  July,  1897,  he  sold  a  "black  and  tan 
bloodhound  biteb  pop,  name  'Fanny,' "  abont 
six  monttas  old,  to  plaintiff,  for  976.  Blood- 
bonnds become  more  valuable  as  tbey  grow 
older,  until  old  age  "rendero  them  nnable  to 
make  bard  runs."  There  Is  no  market  f«- 
bloodbonnds  in  Indlanola.  He  thinks  tbat  a 
bloodbonnd  of  tbe  same  stock  as  tbe  dog  be 
spld  to  plaintiff,  "In  perfect  physical  con- 
dition, good  breeder,  nearly  four  years  old, 
well  trained  for  tbe  trailing  of  persons,  very 
colcT  nose,  known  to  have  followed  by  sismt 
such  a  trail  twenty  hours  old,  was  wwth  ia 
April,  1900,  from  9^00  to  9S0a" 

The  evidence  tended  to  prove  this  dog  of 
plaintiff,  killed  by  the  railway  train,  was  of 
tbat  description. 

Tix  court  Instructed  tbe  Jury,  bat  refused 
to  Instrnct  them,  at  tbe  request  ot  tbe  de- 
fendant, as  follows: 
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"(6)  The  court  Instructs  the  Jury  that  If 
plaintiff  knew  that,  when  bis  dog  was  In  pmv 
suit  of  a  person  by  scent,  it  would  become  so 
Intent  It  would  not  take  heed  or  notice  or 
warning  of  dang^,  then  it  was  Ms  duty  to 
have  chosen  a  training  trail  for  his  dog  away 
from  the  dangers  of  passing  trains.  So,  If 
you  believe  from  the  evidence  that  the  dog 
was  killed  because  of  this  neglect  of  duty, 
then  the  plaintiff  cannot  recover,  and  yon 
will  And  for  the  defendant 

"(7)  The  court  Instructs  the  Jury  Uiat  a 
railroad  track  on  which  trains  are  liable  to 
pass  at  any  time  Is  a  place  of  danger,  and* 
when  plaintiff  chose  a  training  trail  for  tlie 
purpose  of  training  said  dog  along  or  over 
a  railroad  track  over  wblcb  a  train  was  lia- 
ble to  pass  at  any  time,  he  took  upon  himself 
the  ordinary  risks  Incident  to  such  perils. 

"The  only  duty  then  resting  upon  the  rail- 
road company  was  to  have  kept  a  constant 
lookout  upon  Ito  track,  and  to  ttave  used  all 
ordinary  care  at  its  command  to  prevent 
striking  the  dog  after  it  went  upon  the  track. 
Bo,  then,  If  yon  believe  from  the  evidence 
that  the  ei^Aneer  in  charge  of  the  train  was 
keeping  a  constant  lookout,  and  that  he  did 
not,  by  tbe  exercise  of  ordinary  care,  see  the 
dog  on  or  near  the  track  In  time  to  have 
avoided  striking  It,  then  the  company  is  not 
liable  In  this  action,  and  you  will  find  for 
the  defendant." 

BogB  are  personal  property,  for  the  negli- 
gent killing  of  which  by  its  train  a  railway 
company  Is  liable.  St.  Lonls  Southwestern 
Ry.  Co.  V.  Stanfleld,  63  Ark.  643, 40  8.  W.  126. 
87  L.  B.  A.  6S9. 

The  Instructions  refused  by  the  court  were 
Inapplicable.  There  was  no  evidence  that 
plaintiff  selected  "a  training  trail  tta  the  pur- 
pose of  training  said  dog  along  or  over"  the 
defendant's  railway  track,  or  that  the  man 
the  plaintiff  attempted  to  make  his  dog  trail 
was  on  or  crossed  the  railway.  The  instruc- 
tions refused  imply  that  he  did.  Contribu- 
tory negligence  was  not  pleaded,  and  tiiat 
was  not  an  issue  In  tiie  case.  6  Ency.  Plead, 
ft  Prac.  10,  and  cases  cited. 

Tbe  testimony  of  Miller  was  admissible 
for  Uie  purpose  of  enabling  the  jury  to  as- 
certain the  value  of  tbe  dog  killed.  Such 
AogB  bad  no  market  value  In  Jefferson  coun- 
ty, whOTe  she  was  killed,  and  her  owner  re- 
sided. MUler  at  one  time  bred  and  trained 
such  dogs  for  market  They  had  no  market 
value  In  the  town  of  Indlanola,  where  be  re- 
sided; that  Is  to  say,  persons  living  tiiere 
did  not  purchase.  But  Miller  did  sell  tbem 
there  to  persons  residing  in  other  states.  He 
sold  a  few  In  Arkansas. 

This  testimony  was  competent  to  show  a 
market  value  In  Indlanola,  bj  reason  of  the 
demand  for  such  dogs  In  other  states,  and 
that  such  dogs  would  have  the  same  taae- 
ket  value,  by  reason  of  such  demand.  In  any 
place  where  they  are  tept  for  sale.  This  is 
shown  by  tbe  testimony  of  plaintiff  as  to  the 
sale  of  such  dogs  in  Liezlngton,  Ky.  Tbe 


testimony  of  Miller  furnished  tbe  Jury  with 
Information  which  was  reasonably  calculat- 
ed to  afford  tbem  assistance  In  arriving  at  a 
fair  valuation  of  the  dog.  In  tbe  absence  of 
better  evidence.  It  was  admissible  for  that 
.purpose.  Jones  t.  Railway,  63  Ark.  27,  13 
S.  W.  416,  22  Am.  St  Rep.  175;  JacksonvlUe, 
T.  &  K.  W.  R.  Co.  V.  Peninsular  Land. 
Transp.  &  Mfg.  Co.  (Fla.)  9  South.  081,  17 
L.  R.  A.  33,  60.  61. 

The  evidence  Is  sufficient  to  sustain  the 
verdict  of  the  Jury  in  this  court 

Judgment  oiELrmed. 


TUOKBR  et  aL  t.  HAWB^INS  et  oL 
^apr«ne  Oout  of  Arkansas.   Dee.  6,  1008.) 
AMBKDINO  RBCORD-NDNO  PRO  TUNC  ORDER. 

1.  Where,  at  the  time  the  decree  was  render- 
ed, the  oral  teBtimoor  was  not  part  of  the  rec- 
ord, and  nothing  had  been  done  to  have  It  made 
part  thereof,  it  cannot  be  made  a  port  by  a 
nunc  pro  tone  order. 

Appeal  from  Monroe  Chancery  Court;  J<dm 
M.  Elliott  Chancellor. 

Action  by  W.  T.  Tucker,  administrator, 
and  another,  against  W.  M.  Hawkins  and 
others.  Decree  for  defendants.  Plalntlfh 
appeal.  Affirmed. 

J.  M.  Battle,  for  appellants.  M.  J.  Man- 
ning and  J.  P.  Lee,  for  ly^pellees. 

BATTLB.  J.  About  tbe  Utb  day  of  De- 
cember, 1897,  Calvin  Tucker  (now  deceased) 
and  D.  L.  McCrlgbt  Instltnted  a  eoU  Sn  tbe 
Monroe  chancery  court  against  W.  M.  Haw- 
kins, and  T.  H.  JadESon  and  W.  B.  WUUams. 
sheilfls,  resiwctively,  of  Monroe  and  St.  Frau- 
ds counties.  On  tbe  2ttb  of  October,  1899, 
tbe  defendants  recovered  a  decree  against 
the  plolntifls.  Tbe  decree  recites  that  plain- 
tiffs, to  sustain  their  complaint,  introdnced 
a  Judgment  in  a  certain  action  of  reptevln, 
and  the  execution  that  was  Issued  tbereon, 
and  the  depositions  ot  B.  B.  Kelly,  M.  H. 
Vaughan,  T.  U  Taughan,  end  W.  T.  TOekCT; 
and  the  defendant  Hawkins,  to  sustain  bis 
answer,  introduced  the  depositions  and  state- 
ments of  W.  H.  Hawktnst  M.  J.  Manning.  J. 
P.  Lee,  W.  T.  Bonnw,  EL  A.  M.  Webb,  and 
J.  E.  Lentz.  and  exhibits,  and  the  oral  testi- 
mony of  J.  S.  Thomas  and  T.  H.  Jackson. 
The  oral  testimony  was  not  in  any  manner 
made  a  part  of  tbe  recwd.  On  tbe  18tb  day 
of  February.  IWZ,  tbe  plaintiffs,  by  motion 
for  a  nunc  pro  tunc  order,  attempted  to  bave 
the  oral  testimony  made  a  part  of  tbe  rec- 
ord, and  the  motion  was  denied. 

When  the  record  does  not  contain  all  the 
evidence  adduced  at  tbe  hearing  of  a  cause. 
*Ve  Indulge  tbe  presumption  that  there  was 
proof  of  every  fact  which  Is  necessary  to 
sustain  tbe  court's  ruling,  wberevw  evidence 
adduced  at  tbe  proper  time  would  Justly  Its 
action.  Every  ruling  Is  presumed  to  be  ngbt 
unless  tbe  reoxd  contains  matter  which 
shows  affirmatively  that  it  Is  wrong."  Mc- 
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Klnner  t.  Deiiii1>7, 44  Axk.  74;  Railway  Com- 
pany     Amos,  M  Ark.  UO,  Ifi  &  W.  862. 

Ttae  record  of  the  deereo  In  Gbla  case  apeaka 
tbe  tratlu  It  la  not  amendaUe  Iqr  making 
certain  teatlmony  a  part  ot  It  whl^  waa  not 
a  part  tbereof,  vbai  no  effort  bad  been  made 
to  that  end  at  tbe  time  Ibe  decree  vaB  ren- 
dered, and  notblnc  for  tbat  pmpoie  waa 
don&  A  sane  ino  tone  order  doea  not  cre- 
ate, bnt  atatea  what  baa  bem  done.  Oox  t. 
Oreae.  61  AA  221.  U  8.  W.  416;  Qngary  t. 
Bartlet^  05  Ark.  80;  17  8.  W.  841 

Decree  affirmed. 


BAGLBT  T.  WBAYBB  et  aL 

<Snpreme  Court  of  Arkansas.    Dec.  B,  190S.) 

MARSHAUNQ  OP  ASSETS— VENDOR  AND  PUR- 
GHASSR— OUTSTANDINQ  MORTOAOE— DEHUR. 
RER  TO  WHOLB  COMFLAINIV-FLBADINO  OOOO 

IN  PART. 

1.  Where  one  paragraph  of  the  complaint 
atates  a  cause  of  acuon,  a  demurrer  to  tbe 
whole  complaint  should  be  overruled. 

2.  One  who  purchases  property  without  notice 
of  an  improperly  recorded  mortgage,  emhracing 
other  property,  b  entitled  to  have  such  other 
property  first  sold  to  satisfy  the  indebtedness 
•eenred  before  reswt  If  had  to  the  pr<vert7  pn^ 
chased  by  him. 

Appeal  from  Circuit  Court,  Little  River 
Goimty;  Will  P.  Feasel.  Jndge. 

Action  by  B.  O.  Bagley,  as  administrator  of 
tbe  eatate  of  Paul  Bagley,  deceaeed,  against 
Sarah  F.  Weaver  and  another.  Jnd^ent  tor 
d^endante,  and  plaintiff  appeals.  Berersed. 

The  complaint  states  tliat  Pant  Bagley,  In 
his  lifetime,  bought  from  appellee  Sarah  P. 
Weaver  tbe  west  half  northeast  quarter  and 
east  half  northeast  quarter  (west  half  of 
northeast  quarter  and  east  half  northwest 
quarter)  of  section  30,  in  township  13  south, 
range  28  west,  in  Little  River  county,  Ark., 
and  paid  therefor  $165  In  cash,  and  received 
a  warranty  deed  therefor  dated  26th  Febru- 
ary, 1901,  which  was  duly  filed  for  record  two 
days  afterwards;  tbat  he  made  diligent 
search  of  the  records  before  pnrcbaBlng, 
which  showed  title  in  Mrs.  Weaver  to  said 
lands,  and  no  incumbrances  thereon;  and 
that  Mrs.  Weaver,  his  vendor,  assured  him 
tbat  she  had  never  sold  or  mortgaged  said 
lands;  and  tbat  afterwards  appellant  discov- 
ered,  in  the  office  of  A.  Goldsmith,  what  pur- 
ported to  be  a  valid  mortgage,  executed  by 
appellees  Weaver  and  Nichols  on  these  lands, 
and  recorded,  as  it  appears,  on  the  3d  day 
of  April,  1899,  In  Record  Book  V,  421.  in  the 
office  of  the  recorder  of  Little  River  county. 
It  was  executed  to  one  W.  J.  Cotter,  who  has 
assigned  tbe  same  to  said  Goldsmith.  It  also 
included  other  property  as  follows:  South- 
west quarter,  southeast  quarter,  section  81, 
toTTQsliip  13  south,  range  28  west,  in  Little 
River  county;  four  mules,  2  borsra,  2  wagons, 
gear  and  chains,  steam  engine  and  boiler,  1 
cotton  press  and  gin  stand  and  running  gear 
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for  the  same.  4  stock  catQe,  1  lawmill  com- 
plete, one  gristmill,  and  tbe  crops  for  1800, 
end  was  given  to  secure  $250  and  BUppUes  to 
be  furnished  to  Nichols.  The  complaint  tta- 
tber  alleged  that  said  minrtgage  waa  not  ex- 
ecuted and  recorded  In  manner  and  form  as 
prescribed  by  law,  etc.  The  prayer  of  the 
complaint  Is  that  said  mortgage  be  canceled 
as  a  clottd  ppon  the  title  of  complainant; 
and.  In  case  this  could  not  be  done,  that  tbe 
other  property  In  said  mortgage  be  first  8ab> 
jected  to  payment  of  the  amount  due  there- 
on, or  that  he  have  Jndgment  against  said 
Weaver  and  Nichols,  under  sections  1678  and 
1B79,  Sand.  &  H.  I^.  To  this  complaint  a 
general  demurrer  was  sustained,  and  tbe 
complaint  dismissed.  From  this  Judgment  of 
dismissal  the  complainant  appealed. 

Batcllffe  &  Fleteho-,  for  appellant 

HUGHBS,  J.  (after  atatlng  the  facts).  If 
any  cause  of  action  was  stated  In  the  com- 
plaint tbe  demurrer  sbonld  bare  been  over- 
ruled, A  demurrer  to  the  whole  complaint,  if 
either  paragraph  states  a  cause  of  action, 
should  be  oTerraled.  Railway  v.  Parks,  82 
Ark.  ISl;  Wexner  t.  Capps,  87  Ark.  34.  This 
waa  a  conq^lalnt  for  tbe  mandiallng  ta  aasets. 
The  appellant  stated  that  he  bought  and  paid 
cash  fer  land,  and  that  another  party  had  a 
mrar^ge  on  tbe  same  land  and  varioue  other 
property,  which  be  alleged  was  sufficient  to 
pay  the  amount  for  which  It  was  mratg^ed. 
and  prayed  that  this  property  mortgaged,  oth- 
er than  tbat  wbiidi  be  had  bought  and  paid 
for,  sbonld  he  first  sold  to  pay  the  amount  due 
upon  the  mortgage^  This  should  have  been 
done.  It  would  have  bera  Inequitable  to  aell 
the  property  bought  by  complainant  to  satis- 
ty  the  amount  due  vpon  the  mortgage  upon  It 
and  other  property  Included  In  the  mortgage 
without  first  exhausting  that  vjfoa  which  the 
appellant  bad  no  ]l«i  or  claim.  Where  a 
party  has  a  ll«x  upon  two  funds,  and  another 
party  has  a  lien  upon  one  of  tiiem,  tbe  party 
having  the  Uen  n^on  both  may  be  compelled 
to  first  exhaust  that  upon  whlcb  tbe  other 
party  has  no  lien.  If  this  Batisfles  his  debt 
the  other  party  is  afforded  an  ivportimlty  to 
be  protected  in  his  demand.  This  could  work 
no  Injustice,  and  would  afford  protection  to 
the  one  bavtog  rights  that  could  not  be  others 
vrlse  protected.  Story,  Bq.  Jurisprudence, 
vol.  1,  1  638;  Marr  t.  Lewis,  81  Ark.  203.  25 
Am.  Itop.  658;  Terry  t.  Roeell,  32  Ark.  478; 
Bonrland  t.  Wlttleh,  88  Ark.  167;  HoweU 
Duke,  40  Ark.  102. 

Reversed  and  remanded*  with  directions  to 
overrule  tbe  demnrrer. 


'  DBNNIft  et  al.  t.  BALL-WARREN  COM- 
MISSION CO. 
(Sui»%me  Court  of  Arkansas.   Dec  12.  1903.) 

ntAUDUUlNT  CONVEYANCB&-TITLB  IN 
THIRD  PBR30N. 

1.  A  debtor  conveyed  a  tract  of  land  to  bis 
father,  and  his  homestead  to  his  brother,  and 


Digitized  by  Google 


906 


17  80UTHWE8TB&N  REPOBTBB. 


of  D.  O.  Hill  against  the  Porter  Lumber  Oom- 
pany  for  damages  for  unlawfully  entering  up- 
on tlie  land  of  tbe  plaintiff,  and  cutting  and 
conTertlng  to  Its  own  use  timber  and  logs 
belonging  to  plaintiff. 

In  one  of  the  paragraphs  of  Its  answer  the 
company  undertook  to  set  up  the  defense  of 
estoppel,  bat  we  think  that  the  action  of  the 
court  In  sustaining  a  demurrer  to  this  para- 
graph was  clearly  correct,  for  It  does  not  al- 
lege facts  sufficient  to  constitute  an  ^toppel. 
It  does  not  allege  that  the  agent  of  plain- 
tiff who  "stood  by  and  failed  to  object  to  the 
cutting  and  conversion  of  tlie  timber"  bad 
authority  to  act  in  that  matter.  Much  less 
does  It  show  that  tiis  authority  was  such  that 
a  mere  failure  on  his  part  to  make  this  objec- 
tion estopped  the  plaintiff  from  asserting  his 
rights.  It  is  alleged  in  the  answer  that  one 
Atwood  was  an  agent  of  plaintiff,  but  the 
answer  does  not  show  what  kind  of  an  agent 
he  was,  nor  what  bis  powers  were.  The 
mere  failure  of  an  agent  employed  to  pay 
taxes  and  prevent  trespassing  upon  land  to 
perform  Ills  duty  could  not  affect  the  rights 
of  plaintiff  in  this  action,  for  an  agent  with 
such  limited  powers  has  no  authority  to  give 
the  timber  of  his  principal  away;  and.  If  he 
could  not  do  so  directly  by  permission  or 
agreement,  he  certainly  could  not  do  so  indi- 
rectly by  acts  constituting  an  estoppel. 

The  only  other  point  presented  arises  on 
an  exception  to  an  instruction  given  by  the 
presiding  judge  to  the  jury  in  reference  to 
the  ownership  of  the  land  described  In  the 
complaint  In  order  to  understand  the  cir- 
cumstances under  which  the  instmctlon  was 
given,  it  will  be  necessary  to  state  that  dur- 
ing the  progress  of  the  trial  the  plaintiff  in- 
troduced evidence  showing  that  he  bad  pur- 
chased the  land  from  certain  parties,  and  that 
after  the  purchase  be  had  paid  the  taxes  on 
the  land  continuously  for  18  or  20  years. 
He  also  read  in  evidence  a  tax  receipt  for 
the  taxes  for  the  year  1884,  showing  that 
he  bad  paid  the  taxes  for  that  year.  When 
tbe  evidence  was  all  in,  the  court  said  to  the 
jury,  "the  plaintiff  ts  the  owner  of  the  land 
described  In  tbe  complaint,  and.  the  taxes 
having  been  paid  for  the  year  1894,  the  for- 
feiture and  sale  for  that  year  were  illegal 
and  void,  and  gave  no  right  to  any  one  claim- 
ing under  said  sale,  and,  notwithstanding  the 
sale  and  the  deed  made  thereunder,  the  title 
to  the  land  and  the  timber  thereon  remained 
in  tbe  plaintiff."  The  Instruction  then  pro- 
ceeds to  submit  to  the  Jury  the  question  as 
to  whether  the  defendant  got  timber  from 
the  land,  and  converted  the  same  to  its  use, 
but  it  is  unnecessary  to  set  out  that  portion 
of  the  instruction.  The  defendant  saved  his 
exceptions  to  the  instruction,  and  now  con- 
tends that  the  court  erred  in  telling  the  jury 
that  plaintiff  was  tbe  owner  of  the  land  from 
which  he  claims  the  timber  had  been  cut 
If  this  fact  had  been  one  of  the  Issues  raised 
on  the  trial,  we  would  be  compelled  to  sus- 
tain this  contention,  for  the  chain  of  title  in- 


troduced by  the  plaintiff  does  not  go  back 
to  tbe  state  or  United  Statas,  and  there  la  no 
evidence  to  show  that  plaintiff  or  eitber  of 
his  grantors  was  ever  in  possession  of  tbe 
land.  On  the  contrary,  the  evidence  Bbowa 
that  the  land  was  wild  and  unimproved,  and 
that  no  one  has  been  in  the  actual  posses- 
sion of  It;  and  so  the  evidCTCe  is  not  snfti- 
dent  to  prove  title.  If  that  fact  had  been  In 
dispute.  John  Henry  Shoe  Go.  t.  WllUam- 
son.  61  Ark.  100,  40  S.  W.  703;  10  Am.  ft 
Eng.  Ency.  Law  (2d  Ed.)  484. 

But  plaintiff  contends  that  the  answer  of 
the  defendant  Is  not  sufficient  to  put  that 
question  In  Issue.  Flabitiff  alleged  in  bis 
complaint  that  "he  is,  and  has  been  for  ten 
years  last  past,  the  owner  and  in  tbe  con- 
structive possession"  of  the  lands.  The  an- 
swer of  the  company  to  this  allegation  was 
in  the  following  language:  "It  denies  that 
the  plaintiff  is,  and  has  been  for  the  last  ten 
years,  the  owner  and  in  the  possession  of  tbe 
land."  Now,  this  form  of  denial  is  what  is 
somettmes  called  a  "negative  pregnant."  In 
other  words,  it  is  a  form  of  dental  wbi< 
implies  an  affirmative.  Tbe  denial  Is  not 
that  plaintiff  was  tbe  owner  of  the  land  at 
the  time  the  timber  was  cut  nor  is  it  a  denial 
that  be  was  the  owner  at  any  time  during 
the  10  years  that  he  alleges  Uiat  he  owned 
it:  but  it  is,  in  effect,  a  denial  that  plaintiff 
was  both  the  owner  of  the  land  during  tliat 
time,  and  In  the  constructive  possession  of 
the  same.  By  that  denial  the  pleader  may 
have  intended  to  admit  the  ownership,  and  to 
deny  the  constructive  possession,  or  he  may 
have  intended  to  admit  both  of  these  facts, 
and  to  deny  that  plaintiff  had  been  the  owner 
"for  the  last  ten  years."  This  form  of  denial 
is  ambiguous,  and  has  been  frequently  con- 
demned, both  at  common  law  and  under  tbe 
Code.  Bliss  on  Code  Plead.  (3d  Ed.)  {  832; 
Poroeroy,  Code  Plead.  (3d  Ed.)  S  618;  1  IBacj. 
Plead.  &  Prac.  786,  and  cases  cited. 

Notwithstanding  the  defects  in  the  answer, 
if  the  defendant  had  really  Intended  to  put 
tbe  question  of  title  In  issue  by  that  answer, 
and  if  the  parties  had,  without  objection, 
tried  tbe  case  on  that  theory.  It  would  be  too 
late  to  object  now.  But  an  examination  of 
the  record  in  this  case  has  convinced  us  that 
the  parties  below  did  not  treat  the  question 
of  whether  o^  not  the  plaintiff  had  at  one 
time  owned  the  land  as  an  issue  on  the  trial 
The*  defendant  set  up  in  Its  answer  tbat  tbe 
land  tiad  been  forfeited  and  sold  for  nonpay- 
ment of  taxes  In  the  year  1895,  and  that  the 
timber  had  been  cut  under  a  contract  with 
the  party  who  owned  the  title  derived  from 
such  sale,  and  it  contended  that  this  tax  title 
was  valid.  It  did  not  object  to  the  Introduc- 
tion of  tbe  deeds  offered  In  evidence  by  plain- 
tiff, showing  color  of  title  to  the  land,  under 
which  he  had  paid  the  taxes  for  many  years. 
Nor  did  it  object  to  the  introduction  of  the 
evidence  showing  payment  of  taxes,  except 
so  far  as  It  tended  to  overthrow  the  tax 
title  set  up  in  tbe  answer.   It  did  not  call 
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tlw  attention  of  Um  eont  to  the  tect  that 
the  chain  of  title  Introdnced  hy  plalntlff  did 
not  go  back  to  the  gorenunent,  dot  more  to 
azdode  it,  call  fw  any  rnUng  Xfj  the 
court  on  that  point  It  la  trne  that  the  de- 
foidant  objected  to  the  Initrnctkm  ^en  by 
the  court  In  which  the  court  told  the  Sarj 
that  plaintiff  was  the  owner  of  the  land,  yet, 
when  that  objection  Is  considered  In  the 
light  of  the  whole  record*  It  plainly  appears 
that  It  was  based  on  tiie  fact  that  thU  In- 
atrncttoa  told  the  Jury  to  disregard  the  tax 
title  set  np  lo'  the  defendant  and  which  de- 
fendant contended  was  valid.  Now,  we  have 
already  called  attention  to  the  fact  that  the 
anaww  of  the  defendant  does  not,  In  fact, 
deny  that  plaintiff  was  at  one  time  tiie  own- 
er of  the  land,  as  allied  1^  htm.  The  an- 
vnet  may  be  strictly  true,  and  yet  plalntlfl 
may  have  at  me  time  owned  the  land.  Not- 
wlthatimdlng  su<A  defect,  we,  as  before  stat- 
ed, abonld  have  treated  It  as  a  denial  of 
ownershU)  hoe,  had  It  been,  wlthont  objec- 
tion, 80  treated  below.  But;  as  we  haTe 
'also  prertonsly  stated,  the  facts  In  the  rec- 
ord show  that  uelthw  the  trial  Judge  nor  the 
defendant  company  treated  that  fact  as  con- 
troverted, further  than  was  done  by  setting 
np  a.  tax  title  upon  which  the  defense  was 
baaed.  Thte  conduct  of  the  defendant,  tak- 
en in  connection  with  the  form  of  the  answer, 
led  the  presiding  Jodge  to  take  it  as  ad- 
mitted that  the  title  was  at  one  time  in 
plalntlff,  and  to  pass  on  the  Question  of  titie 
only  as  It  was  affected  by  the  tax  titie  set 
np  by  defendant  And  whoi  the  undlspvted 
evidenoe  showed  that  the  taxes  for  the  snih 
posed  nonpayment  of  which  the  land  was 
sold  had  In  fact  been  paid  In  due  time  before 
the  sale,  there  was  nothing  to  support  the 
tax  sal^  or  the  titie  based  thereon;  and  the 
court  looking  at  the  case  from  that  stand- 
point so  instructed  the  Jury.  If  this  was 
error,  it  wag  one  invited  by  the  amMguous 
answer  and  the  subsequent  conduct  of  the 
defendant  of  which  It  should  not  he  allowed 
to  take  advanti^  Klein  v.  Owman  Bank, 
68  Ark.  140-14C,  61  8.  V.  672.  86  Am.  St 
Bep.  183. 

Being  convinced  that  the  Judgment  la  right 
It  Is  therefore  affirmed. 


OOBMAM  V.  PKTTUS  &  BUFORD. 
^preme  Coort  of  Arkaasas.   Dec.  10.  1906.) 

BTATUTK  OP  UMITATI0N8— PART  PAYMENT-- 
AUTHORIZATION  BT  DBBTOR— l^OOKI- 
TION  OF  DEBT— PRESUMPTION. 

1.  A  debtor  borrowed  money  o(  a  third  pet- 
■OD,  payment  to  be  made  throaeh  the  creditor. 
Tbe  creditor  applied  part  of  the  loan  to  di»- 
cbarse  an  existing  incumbrance  on  property  ten- 
dered by  the  debtor  as  secarity,  and  another 
part  aa  a  partial  credit  on  hia  own  claim,  and 
paid  the  remainder  to  the  debtor,  with  a  atate- 
ment  of  the  dispoaitlon  of  the  loan.  The  debt- 
or was  present  when  the  credit  was  entered. 
Afto^ards,  and  a  few  months  before  bis  death, 
the  debtor  admitted  to  others  the  existeoce  of 


tbe  indebtedness.   ffaU,  In  proceedings  by  the 

creditor  for  the  allowance  of  hia  claim  against 
the  debtor's  estate,  snfflcient  to  show  that  the 
credit  was  made  with  the  debtor's  authority, 
so  as  to  take  the  claim  out  of  the  bar  of  the 
statute  of  limitations. 

a.  In  the  absence  of  rebnttlng  eTldeDce.  a  part 
payment  raises  a  presnmption  tiiat  the  debtor 
recognized  the  debt  and  promised  to  pay  tbe 
balance. 

Appeal  from  Circuit  Court  St  Francis 
CouDty;  Hence  N,  Hutton,  Judge. 

Proceedings  by  Pettus  &  Buford,  a  part- 
uership,  for  the  allowance  of  a  claim  against 
tbe  estate  of  one  Cook,  deceased.  From  a 
Judgment  for  claimants,  Walter  Gorman,  as 
administrator,  appeals.  Affirmed. 

Pettus  &  Buford,  a  mercantile  firm,  on 
January  1.  1900,  presented  to  the  probate 
court  a  dalm  against  the  estate  of  D.  S. 
Oook  for  $512.57  for  balance  due  on  account 
The  administrator  of  tbe  estate  resisted  the 
claim  on  tbe  ground  that  the  debt  was  barred 
by  statute  of  limitations.  The  probate  court 
found  in  favor  of  the  plaintiffs,  and  allowed 
the  claim.  Tbe  case  was  afterwards  tried 
in  tbe  drcolt  court  on  appeal,  the  only  point 
at  Issue  being  whether  the  account  of  the 
plaintiffs  was  barred  by  statute  of  limita- 
tions. On  this  point  H.  T.  Qorman  testified 
on  part  of  plaintiffs  as  follows:  **Iu  March, 
1899^  I  was  bofdckeeper  for  Pettus  &  Buford, 
and  at  this  time  their  books  showed  that  Mr. 
Cook  was  indebted  to  them  in  the  sum  of 
$578.78.  The  last  charge  or  credit  upon  the 
books  was  in  1892.  On  March  16,  1899,  I,  as 
bookkeeper,  placed  a  credit  on  the  account 
of  flOO,  and  under  tbe  following  circumstan- 
ces: Mr.  Cook  borrowed  some  money  from 
Mr.  B.  A.  Rolf^  who  was  not  at  this  time 
a  member  of  the  firm,  but  be  is  at  present 
time,  and  the  money  loaned  by  Rolfe  to  Mr. 
Cook  was.  at  the  time  the  loan  was  made, 
on  deposit  at  the  store  of  Pettus  &  Buford, 
and  Mr.  Cook  obtained  the  money  through 
the  firm  in  the  following  manner:  We  first 
paid  off  an  incumbrance  that  was  on  the  land 
mortgaged  to  Mr.  Rolfe,  and  then  gave  Mr. 
Cook's  account  credit  for  $100,  and  gave  him 
a  check  for  tbe  balance  coming  from-  the 
loan,  and  at  the  same  time  gave  him  a  state- 
ment showing  what  dlsposltimi  was  made 
of  the  money  that  he  Iwd  borrowed.  Up  to 
the  time  that  this  hundred  dollars  was  placed 
on  tbe  account  there  had  not  been  either  a 
charge  or  a  credit  against  Mr.  Cook's  ac- 
count since  1892.  The  balance  due  Pettus 
ft  Buford  from  Mr.  Cook  at  the  time  ot  his 
death,  with  interest  bb  shown  by  the  books 
of  Pettus  St  Buford,  was  $512.57.  Mr.  Cook 
did  not  tell  me  to  give  him  credit  for  the 
hundred  dollars,  but  be  was  In  the  office  at 
the  time.  This  was  the  only  Indebtedness 
owed  this  firm  at  tills  time.  I  cannot  rih 
member  any  conversation  Mr.  Cook  had.  any 
more  than  I  could  any  other  customer. 
These  things  are  too  numerous  and  frequent" 
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^  In  addition  to  the  testlmoDj  of  H.  P.  Gor- 
'  man,  the  plalntlCfs  Introduced  an  Insnrance 
agent,  who  testified  that  Cook,  within  four 
or  five  mouths  of  hJs  death,  came  to  his 
office,  and  talked  about  making  application 
for  some  Insurance.  At  that  time  he  stated 
to  the  agent  that  he  was  indebted  to  plain- 
tiffs, and  said  that,  if  they  would  pay  the 
premiums,  he  would  take  out  a  policy  on 
hla  life,  and  allow  them  to  hold  It  as  secu-. 
rlty.  This  was  all  the  evidence.  The  case 
being  submitted  to  the  court  without  a  jury, 
the  court  found  that  the  debt  was  not  barred, 
and  gave  Judgment  In  favor  of  the  plalntlffB, 
tat  tbe  amount  of  tb^  debt  and  Interest. 

8.  H.  Mann,  for  appellant.  Norton  ft 
Prewett,  for  appellees. 

BIDDICK.  J.  (after  stating  tbe  facts). 
This  Is  an  action  by  plaintlfCa  agabist  tbe 
administrator  of  tbe  estate  of  D.  8.  Cook  to 
recover  a  Judgment  on  an  account  beld  by 
tbem  against  D.  8.  Cook.  There  Is  no  cUs- 
pnte  about  the  amount  of  the  account,  and 
tbe  only  defense  set  op  is  that  tiie  claim 
Is  barred  by  statute  of  limitations.  This  ac- 
tfon  on  the  account  was  commenced  on  tbe 
1st  day  of  January,  1900.  The  account  shows 
that  on  Ifarcb  16»  1806,  a  credit  of  $100  was 
idaced  on  Ibe  account  Prior  to  that  time 
the  last  charge  or  credit  upon  this  account 
was  In  1882.  It  tfaiu  appears  that  at  the 
time  this  credit  of  $100  was  entered  the  ac- 
count was  already  barred,  and  the  question 
we  have  here  Is  whether  tbe  evidence  was 
snfflclent  to  supjmrt  the  finding  of  the  court 
to  the  effect  that  the  sum  of  $100  was  paid 
by  Cook  on  the  account  at  that  ttane,  and 
whether  this  payment  removed  tbe  statute 
bar  from  the  remainder  of  tbe  debt,  '^he 
presumption  of  a  deliberate  promise  to  pay 
the  residue,  which  the  fact  of  part  payment 
ratees,  can  arise  only  trom  what  would  be 
deemed  an  actual  part  payment  But  the 
fact  of  actual  payment  need  not  In  evei7  In- 
stance be  proved  directly.  ClrcQmatances 
from  which  13ie  payment  may  be  presumed 
are  enough,  In  the  absence  of  a  rebuttal  of 
tiiat  presumption.'*  Wilson  v.  Ftyor,  44  Ark. 
634.  Now,  In  this  case  It  Is  conclosivdy 
shown  that  $100  belonging  to  Oook  was  ap- 
propriated by  plaintiffs  and  credited  on  Us 
account  on  the  day  named.  Tbe  isoty  room 
tot  doubt  la  whether  this  payment  *tras  axh 
thorlzed  Cook,  and  whether  be  intended 
it  to  go  as  a  part  payment  on  tbe  account 
for  which  he  owned  plaintiffs.  The  evidence 
shows  ttiat  Cook  had  borrowed  certain  money 
from  one  Bolfe,  which  money  was  paid  to 
him  through  tbe  firm  of  Pettns  ft  Buford. 
A  portion  of  tbo  money  bonowed  teom  Bolfe 
was  aiH>Iled  to  pay  off  a  prior  incumbrance 
on  land  that  Cook  mortgaged  to  Bolfe  to 
secure  bis  loan.  One  hundred  dollan  of  the 
same  was  applied  as  a  credit  on  the  account 
which  Cook  owed  Pettns  ft  Buf(nd,  and  the 
remainder  was  paid  over  to  Cook.  The  book- 
keeper could  not  recall  any  conversation  he 


had  with  Cook  about  the  credit,  but  remem- 
bered that  Cook  was  present  In  the  office  at 
the  time  the  credit  was  entered,  and  witness 
also  stated  that  at  the  time  the  credit  was- 
entered  he  gave  Cook  a  statement  showing 
what  dlspositlOD  was  made  of  the  money 
that  he  bad  borrowed  from  Bolfe;  that  is 
to  say,  as  we  understand  witness,  to  mean, 
he  gave  Cook  a  statement  showing  that  a 
certain  part  of  tbe  money  had  been  applied 
to  remove  an  Incumbrance  on  the  land  mort- 
gaged to  Rolf^  and  that  $100  had  been  ap- 
plied as  a  credit  on*  and  in  part  payment  ot 
tbe  account  sued  on.  There  was  also  other 
evidence  showing  that  Cook  within  four  or 
five  months  of  his  death  admitted  that  he 
was  Indebted  to  irialntiets. 

We  think  this  evidence  sufficient  to  sup- 
port dw  finding  of  the  court  that  this  $100 
was  appropriated  and  paid  on  the  account 
by  and  with  the  knowledge  and  consent  of 
Cook.  There  are  no  circumstances  in  evi- 
dence to  rebut  the  presumption  that  arises 
from  this  payment  on  his  account  bo  tbe 
law  presumes  from  the  part  payment  that* 
be  recognized  that  it  was  a  Just  debt  and 
promised  to  pay  tbe  balance  due. 

We  are  tbraefore  of  the  <^)lnion  Omt  tlie 
Judgment  siundd  be  afflnned,  wbitdi  iamtm- 
dered. 


HARTGROVB  ft  CLEGG  v.  SOUTHERN 
COTTON  OIL  CO. 

(Supreme  Co  art  of  Arkansas.    Dec  5,  1903.) 

CONTRACT  TO   FURNISH  PBRD  TO  CATTLB- 
BRBACH— MEASURE  OF  DAHAOS— IN- 
STRUCTION—ERROR. 

1.  Id  an  action  for  breach  of  contract  to  fur- 
nish a  certain  quali^  of  feed  to  cattle,  tbe 
measure  of  damages  is  the  difference  between 
the  value  of  the  cattle  immediately  before  they 
became  dck,  by  reason  of  the  Info^or  qnality 
of  feed,  and  their  value  after  they  Ijecama 
sick. 

2.  In  an  action  for  breach  of  contract  to  fur- 
nish a  certain  quality  of  feed  to  cattle,  tbe 
measure  of  damage  is  the  difterence  between 
the  value  of  the  cattle  before  they  became  sick, 
by  reason  of  the  inferior  quality  of  feed,  and 
their  value  after  they  recovered,  if  of  leas  value 
after  the  sickness  than  before,  and,  In  addition 
thereto,  a  sum  suflScieut  to  compensate  fw  loss 
of  time,  care,  attention,  and  other  necessary 
expenses  or  losses  caused  by  the  sickness. 

S.  To  give  two  correct  rotes  in  charging  on 
the  measure  of  damages,  In  an  action  for  breach 
of  contract  to  furnish  a  certain  quality  of  feed 
to  plaintiffs'  cattle,  resnlting  in  injuir  tiiereto, 
wittiout  the  two  rules  being  carefully  distin- 
guished, is  rerersible  error. 

Appeal  from  Circuit  Court,  Pnla^l  Coun- 
ty; .Toseph  W.  Martin,  Judge. 

Action  by  Hartgrove  &  Clegg  against  tbe 
Southern  Cotton  Oil  Company.  From  a  Judg- 
ment for  plaintiffs  for  $400,  plaintiffs  appeal. 
Beversed. 

The  Southern  Obttm  Oil  Company,  of  lAt- 
tie  Bock,  Ark.,  agreed  with  the  partnmhlp 
firm  of  Hartgrove  &  that  the  cotton 

oil  company  would  furnlah  to  tbe  Ann  cottcm 
seed  tanlls,  and  also  a  quantl^  of  prime  cot- 
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ton  seed  meal  safflclent  to  feed  a  large  nvm- 
Im  of  catQe  wblcb  HartgroTe  &  Olegg  agreed 
to  bring  from  Texas  and  to  feed  at  the  cat- 
tle pens  of  the  company  near  Uttle  Bock. 
Tbe  firm  an  tb^  part  agreed  to  pay  to  tbe 
company  a  stipulated  price  for  the  liallB  and 
meal  famished  by  tbe  company.  Tbe  firm 
claimed  that  tbe  cattle  became  adck  by  rea- 
son of  tbe  fact  tbat  the  conqiany  fnmisbed 
Inferior  meal  made  from  damaged  and  rot* 
ten  cotton  seed,  whlcb  were  fed  to  the  cat- 
-Ue.  and  that  by  ttala  breach  of  the  contract 
on  the  part  of  tbe  company  the  firm  Buffered 
a  laive  amoont  of  damages,  to  recorer  which 
they  brought  this  action  at  law.  TbA  com- 
pany filed  its  answer,  denying  each  material 
ftUegatlon  of  the  complaint,  except  that  the 
contract  had  been  made  and  the  meal  fur- 
nished. On  the  trial  tbe  court  refused  to  give 
certain  instructUms  asked  by  the  plaintiff  as 
to  tbe  measure  of  damages,  and  gave  the  fol- 
lowing ins  traction  on  his  own  motion:  "If 
yoa  should  find  for  the  plaintiffs  that  tiie  de- 
fendant was  guilty  of  the  breach  alleged,  and 
that  tbe  sickness  of  their  cattle  was  the  re- 
sult, and  yon  further  find  that  as  to  such 
breach,  under  the  rules  of  law  as  glrai,  the 
plaintiffs  are  barred  from  no  inrt  of  their  re- 
covery by  reason  of  their  own  failure  to  per^ 
form  their  duty  In  the  mattw,  tiien  tiie  meas- 
ure of  tbetr  damages  would  be^  as  to  tiie  cat- 
tle that  died,  their  fair  maiftet  value  when 
made  sick.  And  as  to  tlie  cattie  that  woe 
sick  and  recoTered,  It  would  be  the  differ- 
ence between  their  market  value  when  they 
were  taken  sick  and  tiieir  market  value  Im- 
mediately after  said  sickness.  And  here  tiie 
defendant  would  be  entitled  to  the  applica- 
tion of  the  rule  given  as  to  thdr  duty  to  use 
all  reasonable  effort  to  prevent  additional 
loss  from  defendants  teeach  of  contract 
That  if  yon  should  find  that  by  the  snhse- 
qaent  care  and  attention  to  the  cattle  by 
plaintiffs  there  was  a  reduction  In  the  amount 
of  damages  as  declared  by  above  rule,  then 
the  defendant  would  be  entitled  to  benefit  of 
?nch  reduction;  and,  as  to  the  cattie  whldt 
recovered  and  were  finally  sold  by  plaintiffs, 
you  sbould  take  as  a  measure  at  the  dam- 
Jiges  in  this  case  the  final  loss  in  tiie  ag- 
gregate wdi^t  of  the  cattie  by  reason  of 
such  dckness  and  injury  as  the  defendant 
was  responsible  for,  and  also  the  loss  In 
value  p»  hundred  pounds  of  cattie  by  rea- 
son of  the  depreciation  in  the  quality  of  the 
cattle  for  beef,  so  far  as  you  may  find  soch 
elements  of  damage  established  by  a  pre- 
pond^ance  of  the  evidence  In  the  case. 
Fluctuations  in  the  cattle  market  are  not  to 
be  regarded  by  yon.  This  estimate  of  dam- 
ages would  Include  the  reasonable  and  nec- 
essary expenses,  as  you  may  find  from  the 
evidence.  Incurred  by  the  pl^ntiflb  In  so 
caring  for  the  cattie  after  their  sickness,  and 
up  to  the  time  when  tiiey  were  ready  for  the 
market  Bem<suberlng,  in  tbe  application  of 
these  rules  and  measures  of  damages  as  in- 
■dlcated  beretai  above,  that  the  plaintifCs  are 


barred  from  recovery  of  all  damage,  If  any 
shown,  which  was  the  result  of  tiietr  own 
failure  to  exercise  ordinary  care  and  inm- 
dence  In  the  matter  of  feeding  their  cattie 
on  Bald  meal.  Negligence  is  the  failure  to 
exercise  ordinary  care;  that  Is,  It  Is  the  do- 
ing of  something  which  a  person  of  ordinary 
care  and  prudence  would  not  do  under  all 
the  drcumstances,  or  the  failure  to  do  some- 
thing which  a  person  of  ordinary  care  and 
prodence  would  do  under  all  the  surrounding 
<drcumstances,  and  it  is  a  question  for  the 
Jury  to  settie.  In  view  of  all  the  evidence  be- 
fore tiiem  in  each  particular  ease."  Thm 
was  a  verdict  and  judgment  In  favor  of 
plaintiff  for  tbe  sum  of  9400,  from  which 
plaintiff  am>ealed. 

C.  K.  Bell  and  W.  S.  &  F.  L.  McCain,  for 
appellants.  Geo.  W.  Williams,  Sterling  Fear- 
son,  and  Batcllffie  ft  Fletcher,  for  apx>ellee. 

RIDDICK.  J.  (after  stating  llie  facta). 
This  is  an  action  by  plaintiffs  against  a  cot- 
ton seed  oil  company  to  recover  damages 
which  plaintiffs  allege  was  caused  by 
tect  tiiat  the  defendant,  in  violation  of  its 
contract,  furnished  meal  made  In  part  from 
rotten  cotton  seed,  which,  being  fed  to  the 
cattie  of  plaintiffs,  loused  them  to  become 
alck,  to  the  damage  of  plaintiffs  in  a  large 
amoimt  The  facts  are  not  set  out  In  the  bill 
of  exc^itlona,  bat  only  tiiose  facts  are  stated 
necessary  to  show  the  bearing  and  pertinen- 
cy of  the  instructions  given  by  tiie  court  or 
asked  by  the  parties.  The  facts  as  thus  set 
out  show  that  evidence  was  introduced  by 
the  plaintiffs  tending  to  show  that  tbe  de- 
fendant company  did  for  a  stipulated  ^ce 
■agree  to  furnish  plaintifCs  a  sufficient  quan- 
tity of  cotton  seed  hulls  and  prime  cotton 
.seed  meal  to  feed  the  cattie  of  plaintiffs,  and 
tbat  in  violation  of  this  contract  the  com- 
pany funiiahed  to  the  plaintifte  cotton  seed 
meal  mixed  to  the  ext^t  of  8  or  10  per  cent 
with  meal  which  had  been  made  from  old 
cotton  seed  that  had  been  overheated  and 
damaged  by  rain  and  were  partly  rotten. 
Tbe  bill  of  exc^irtions  further  states  that  the 
evidence  tended  to  ahow  that  some  of  tiila 
meal  thus  mixed  bad  been  delivered  and  fed 
to  platotiffs*  cattle  before  plaintiffs  noticed 
that  anything  was  wrong  with  the  meal;  and 
plaintiffs  having  observed  that  tluir  cattie 
were  not  doing  well,  and  being  expat  cattie 
feeders  and  capable  of  telling  good  meal,  ex- 
amined the  meal  which  was  betog  fed  to  th^ 
cattle,  and  saw  that  the  meal  waa  dark  In 
color,  tasted  and  amelled  badly,  and  they 
pronounced  it  bad  meal.  They  tiien  report- 
ed this  fact  to  toe  superintendent  of  the  de- 
fendant and  objected  to  tbe  uae  of  such 
meaL  He  thereupon  showed  to  plalntlfb  tbe 
cotton  seed  cake  from  which  he  claimed  that 
the  meal  that  was  being  furnished  to  plain- 
tuts  was  made,  and  plaintiffs,  seeing  this  was 
good  cake,  and  being  thus  assured  by  the  su- 
perintendent continued  to  feed  the  meal  a 
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while  longer;  bat,  still  finding  that  their  cat- 
tle to  which  the  meal  was  fed  were  not  do- 
ing well,  they  went  into  the  room  where  the 
meal  was  manufactnred,  and  Baw  that  the 
meal  was  being  mixed  with  dark  meal  made 
from  overheated  seed  brought  over  from  the 
crop  of  1898.  PlaintUTs  then  reported  thla 
fact  to  the  snperlntendent,  and  declined  to 
use  the  mixed  meal  further,  and  thereafter 
they  were  furnished  good  meal. 

In  Tlew  of  this  evidence,  we  think  the 
Instruction  given  by  the  court  on  this  point 
which  Is  set  ont  in  the  bill  of  exceptions  Is 
somewhat  too  narrow,  as  It  falls  to  call  the 
attention  of  the  jury  to  the  phase  of  the  case 
presented  by  the  evidence  which  tended  to 
show  that  the  superintendent,  after  the  plain- 
tiffs bad  suspected  that  the  meal  furnished 
was  Inferior  and  not  suitable,  reassnred 
them  by  asserting  that  It  was  made  from 
cake  that  was  soand  and  wholesome.  We 
agree  with  the  contention  of  plaintiffs  on  this 
point  that,  even  if  the  plaintiffs  discovered 
facts  sufficient  to  raise  In  their  minds  the  be- 
lief that  the  meal  was  inferior  and  not  suit- 
able to  be  fed  to  cattle,  yet  if  they  at  once 
Informed  the  snperlntendent  of  the  defend- 
ant company  of  the  facts  and  objected  to  the 
further  use  of  the  meal,  and  if  thereupon  the 
Buperlntendeut  represented  to  and  assured 
them  that  the  meal  was  not  bad,  but  prime 
meal  of  the  kind  called  for  by  the  contract, 
and  the  plaintiffs,  acting  with  due  care  and 
In  good  faith,  relied  upon  such  representa- 
tions, and  were  misled  thereby  under  dr- 
cumstancea  that  were  calculated  to  mislead  a 
person  of  ordinary  prudence  placed  in  like 
situation,  they  would  have  the  right  to  re- 
cover for  any  damages  arising  from  Injury  to 
the  cattle  by  the  use  of  such  meal  up  to  the 
time  when  they  ascertained  that  the  repre- 
sentations were  in  fact  false  and  the  meal 
was  unfit  to  be  nsed  to  feed  cattle.  The 
plaintiff  asked  an  instruction  somewhat  on 
these  lines,  bnt  he  did  not  make  the  refusal 
of  it  a  basis  for  his  motion,  for  new  trial,  so 
we  have  not  considered  whether  it  was  cor- 
rect or  not;  but  we  refer  to  what  seems  a 
defect  In  the  Instructions  on  thla  point,  for 
the  reason  that  we  have  concluded  that  a 
new  trial  must  be  allowed  on  account  of  er- 
ror committed  In  another  instruction  given 
by  the  court  on  the  measure  of  damages, 
which  we  will  now  notice. 

So  far  as  the  cattle  which  died  from  the 
failure  of  the  defendant  to  perform  its  con- 
tract, the  court  Instructed  the  Jury  that  the 
measure  of  damages  was  their  market  value 
Just  before  they  were  taken  sick,  and  there 
is  no  doubt  that  this  was  correct,  with  the 
exception  ttiat  possibly  Interest  should  be 
added  from  the  date  of  the  injury;  bnt  no 
complaint  Is  made  to  that  part  of  the  Instruc- 
tiott.  1  Sutherland  on  Damages,  5  106. 

As  to  the  cattle  which  recovered,  there  are 
two  rules  for  the  admeasurement  of  dam- 
ages, which,  though  different  in  toxm,  amount 
In  resultii  to  about  the  same  thing.  The  flnt 


of  these  is  to  allow  the  difference  between 
the  value  of  the  aTltTTlflT^^  immediately  before 
they  became  sick  and  their  value  Immediate- 
ly after  tbey  became  sick.   New  York  R.  Co. 
V.  EstUl.  147  U.  S.  691,  13  Sup.  Gt  444.  37  L. 
Ed.  292;  St.  L..  etc.,  Ry.  Co.  v.  Biggs.  50  Ark. 
169.  6  S,  W.  724.   If  the  wrongful  act  of  the 
defendant  caused  the  cattle  of  plaintiff  to  be- 
come sick,  then  this  rule  gives  blm  full  com- 
pensation for  the  depredation  In  value  caus- 
ed by  the  sickness,  which  Is  all  that  be  Is  en- 
titled to  claim.  Rut  In  order  to  correctly  de- 
termine the  value  of  the  cattle  after  they 
became  sick,  It  is  proper  for  the  Jury  to  take 
into  consideration  the  sulmequent  history  of 
the   sickness.    They   dionld  consider  the 
amount  of  care  and  expense  reasonably  re- 
quired on  account  of  the  sickness,  and  wheth- 
er the  cattle  were  permanently  Injured  by 
the  sickness  or  entirely  recovered  from  the 
effects  thereof.   Lemon  t.  State,  19  Ark.  172. 
It  would  not  be  possible  for  the  Jury  to  cor^ 
rectly  determine  the  value  of  the  cattle  after 
tbey  became  sick,  without  knowing  and  con- 
Bidertng  these  matters.    For  if.  under  this 
mle.  the  damages  are  not  assessed  in  the 
light  of  this  subsequent  history,  and  If  the 
Value  of  the  sick  cattle  Is  estimated  only  as 
It  appeared  to  be  at  the  time  they  became 
sick,  the  result  will  be  that  the  plaintiff  will 
be  allowed  only  his  apparent  damages  as 
they  appeared  to  be  at  the  time  the  cattle 
were  taken  sick.    These  apparent  damages 
may  have  been  greater  or  less  than  the  ac- 
tual damages.   It  may  be  that  to  thoee  who 
observed  the  sick  cattle  when  they  were  first 
affected  they  appeared  to  be  but  slightly  un- 
well, whereas  tbey  may  have  been  so  sal- 
onsly  affected  that  much  care  and  attention 
were  required  to  restore  them  to  health.  On 
the  other  hand,  they  may  at  tbat  time  have 
appeared  to  be  in  a  much  worse  condition 
than  they  really  were.  It  may  have  seemed 
to  those  who  saw  them  that  th^  were  of  do 
value,  when  In  fact  only  a  small  amount  of 
care  may  have  been  required  to  bring  them 
to  health  again.  The  law  seeks  to  give  one, 
not  his  apimrent,  but  his  actnal,  damages; 
and.  In  order  that  the  jury  may  determine 
what  those  damages  are,  they  are  permitted 
to  have  before  them  all  facts  In  relatitm  to 
the  sickness  and  recovery  of  the  cattle.  In 
order  that  they  may  allow  the  plaintiff  full 
compensation  for  the  Injury  sustained,  and 
nothing  beyond. 

But  It  may  not  be  always  easy  to  get  a 
jury  to  understand  that  In  assessing  the  val- 
ue of  the  sick  cattle  tbey  are  to  take,  not 
the  value  as  it  may  have  appeared  at  the 
time  of  the  sickness,  but  the  actual  ralne  as 
shown  by  the  light  of  subsequent  events. 
For  this  reason  another  rule  Is  sometimes  fol- 
lowed, and  the  damages  assessed  by  allowing 
the  difference  between  the  value  of  the  cat- 
tle before  they  became  sick  and  their  valae 
after  they  recovered,  If  tbey  were  of  less 
value  after  the  sickness  than  t>efore,  and.  In 
addition  thereto,  a  sum  aofflcleat  to  compen- 
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■ate  Uie  plaintiff  ftir  tile  Iobb  of  tlme^  care, 
attention,  and  other  neceaeary  expenses  at 
losses  cansed  by  the  Blckness,  Inclnding* 
wheie  the  animals  are  work  animals,  the 
value  of  their  use  lost  by  the  sickness.  2 
Sedffwlek  on  Damages  (8th  Bd.)  9  435.  The 
object  of  each  of  these  roles  Is  to  compensate 
the  plaintiff  for  the  hws  sustained  on  account 
of  the  sickness  and  injury  ot  the  cattle,  and 
the  result  of  a  correct  application  of  one 
would  be  about  the  same  as  the  other.  In 
the  first  rul^  where  the  fUtterenix  in  the 
value  of  the  animal  b^ore  aifd  after  It  be- 
came sick  is  taken  as  the  measure  of  dam- 
SLgea,  nothing  is  expressly  allowed  the  plaln- 
tifC  for  care  and  attention  to  the  sick  anhnal; 
but  It  ia  allowed  in  effect,  for  under  this 
rule  the  valne  of  the  animal  when  rick  Is 
fixed  by  conBldering,  among  oth^  things,  the 
value  of  the  care  and  attenthm  required  to 
cure  him.  For  Instance,  suppose  tibat  the  ox 
of  plalntUf  worth  (100  Is  piade  sick  by  the 
wrongful  act  of  the  defendant;  suppose  that 
after  he  recovers  he  Is  of  the  same  value, 
but  that  the  care,  attentlm,  and  other  costs 
<a  his  Bl(^ea8  amount  to  9^0.  Under  the 
first  rule  the  jury  should  say  ttiat  this  ox 
was  worth  $100  before  he  became  sick,  and 
he  Is  worth  the  same  now  as  If  he  had  never 
been  sick,  but  it  took  990  to  cure  him,  there- 
fore iiSa  value  Immediately  after  be  became 
sick  was  only  and  the  difference  be* 
tween  that  and  his  value  before  sickness  Is 
$B0,  which  is  the  extent  at  the  damages  to  be 
allowed.  Undes  the  second  rule  they  would 
take  the  difference  to  value  of  ttie  animal 
b^^  and  after  sickness,  which,  to  the  case 
supposed,  would  be  nothing,  and  to  that  th^ 
wonld  add  a  sum  sufficient  to  cover  the  cost 
the  sickness,  Includli^  loss  of  time  and 
expenses,  which  would  be  ISO  as  the  amount 
to  be  allowed  tat  damages,  being  tiie  same 
as  that  under  the  other  rnl&  It  wonld  prob* 
ably  be  necessary  in  some  cases  to  allow  to- 
terest,  but  no  question  of  that  Und  is  raised 
tun. 

Of  course,  it  is  not  pretended  that  these 
rules  would  to  all  cases  work  out  exactly  the 
same  result,  but  (mly  that  to  this  case  the  re< 
suits  would  be  substantially  the  same,  and 
that,  under  the  facts  here,  substontla]  Jus- 
tice wonld  result  from  the  correct  applica- 
tion of  eltha  of  them.  Oth«  cases  with  a 
different  stote  of  facts  might  present  oUier 
elemento  of  damages  and  call  for  a  corre* 
qiondlng  modification  of  the  rule  for  their 
admeasurement  Now  the  presiding  Judge 
seems  to  have  bad  both  these  rules  to  mind. 
He  begins  by  saytog  that  the  measure  of 
damages  as  to  the  cattle  tiiat  recovered  is 
**the  dlfferoice  between  their  market  value 
when  they  were  taken  sick  and  their  market 
value  immediately  after  said  sickness."  He 
meant  by  thls^  we  suppose^  the  difference  be- 
tween tiielr  market  ralue  Just  before  they 
became  rick  and  their  value  Just  after  tiiey 
became  rick,  which  would  be  correct  but 
the  language  that  be  used  might  be  given  ani* 


otiiw  meaning,  A  careless  Juror  might  un- 
derstand tin  phrase  "when  they  became 
BkA^  to  mean  after  they  became  sick,  and 
tile  phrase  *^er  said  rickneas"  to  mean 
after  the  sickness  was  over,  or.  to  other 
words,  after  they  recovered.  This  would 
lead  to  very  emmeoua  results.  But  though 
the  language  would  bear  that  constmctim, 
we  do  not  think  that  meaning  was  totended, 
and,  as  no  veelal  objeetlrai  was  made  to  It 
we  take  It  that  the  uncertototy  was  simply 
a  mistake  of  form  committed  to  the  hurry  of 
trial,  which  misled  no  one^  But  passing  that 
matttf,  the  tostmctftm  proceeds  to  ten  the 
Jury  that  if  by  subsequent  care  and  atien- 
tion  to  ttie  cattle  on  the  part  of  the  plato- 
tiff  there  was  a  reduction  to  the  amount  of 
damages  as  declared  by  this  rule,  the  de- 
fendant would  be  entitied  to  the  rednctton. 
Now,  the  idea  at  the  court  may  have  been 
correct,  but  tiie  law  Is  not  correctly  stated. 
In  estimating  the  value  of  tiie  cattle  after 
they  became  sick,  it  Is  proper,  as  we  have 
said,  to  take  toto  conslderatltm  the  subse- 
quoit  history  of  tiie  richness  of  the  cattle. 
If  the  health  of  tiie  cattle  has  by  care  and 
attention  been  restored,  that  should  be  con- 
ridered,  also,  to  order  to  correctly  ascertato 
the  valae  of  the  cattie  attex  they  became 
ri^.  When  that  value  is  ascertained,  the 
plaintiff  is  entitled  to  the  difference  between 
that  and  their  value  immediately  before  they 
became  rick,  without  reduction  of  any  kind, 
for  less  than  that  would 'not  give  him  full 
compeusation  tor  the  injury  sustained. 

Again,  after  the  court  had  laid  down  one 
measure  of  damages  for  the  guidance  of  the 
Jury,  he  proceeds  to  the  same  instruction, 
without  calling  the  attention  of  the  Jury  to 
tiie  difference  between  the  two.  to  lay  down 
tat  their  guidance  another  and  different 
measure  of  damages.  He  tells  the  Jury  to 
that  part  of  the  Instruction  that  as  to  the 
cattle  tiiat  recovered  they  should  take  as  a 
measure  of  damages  the  "final  loss  to  the 
aggregate  weight  of  the  cattie  by  reason  of 
such  sickness  and  Injury  as  the  ddendant 
was  responrible  for,  and  also  the  loss  to  val- 
ue per  himdred  pounds  of  cattie  by  reason 
at  the  depreciation  to  the  qnallty  of  the  cat- 
tie  for  bee^  so  far  as  they  may  find  such 
dement  of  damages  established  by  a  pre- 
ponderance of  the  evidence  to  the  case." 
Tbe  court  then  proceeds  to  say  that  "this  es- 
timate of  damages  would  toelnde  the  reason- 
able and  necessary  expenses,  as  you  may 
find  from  tbe  evidence,  tocurred  by  tbe  pbiln- 
tiff  to  80  caring  for  the  cattie  after  their 
rickness  and  up  to  the  time  when  th^  were 
ready  for  the  market"  But  this  statement 
of  the  role  seems  to  us  somewhat  confuring. 
If  the  court  meant  by  this  that  the  measure 
of  damages  would  be  the  final  loss  to  value 
of  the  cattie  on  account  of  tbe  rickness,  we 
see  no  reason  why  the  Jury  should  be  re- 
quired to  separate  the  loss  in  weight  and  the 
loss  to  beef  quality,  or  wliy  the  court  should 
say  that  the  rule  as  stated  toclodes  tbe  rea- 
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■onabto  expenses  ct  tbe  alckneaa,  Instead  of 
telUng  the  Jvry  that  to  the  difference  be- 
tween the  Talue  of  the  cattle  hefore  the 
sickness  and  their  value  after  the  sickness 
should  be  added  the  reasonable  and  neces- 
sary expenses  caused  by  the  sickness. 

Another  objection  to  this  Instruction  Is 
that  It  confuses  the  two  rules  tor  the  ad- 
measnremcnt  of  damages  above  referred  to. 
The  application  ot  either  of  them  roles  would 
have  given  substantial  Justice,  but  when  the 
court  directs  the  Jury  In  effect  to  apply  both 
rules,  without  carefully  distinguishing  one 
from  the  other,  the  result  la  necessarily  con- 
fusing. The  presiding  Judge  may  have  had 
a  correct  view  of  the  law  in  bis  mind,  but 
In  the  hurry  of  tbe  trial  It  was  not  clearly 
stated  in  the  instructlou  given,  some  parts 
of  which  In  our  <9lnlon  are  Incorrect  and 
misleading. 

Judgment  reversed,  and  cause  remanded 
tor  a  new  tnal 


KANSAS  ft  T.  COAL  CO.  t.  OHANDLBB. 
(Snprane  Ooort  of  Arkansas.   Jane  20,  1908.) 

INJURY  TO  EMPLOTA  —  FURNISHING  SAFE 
PLACE  TO  WORK— WARNING  EMPLOTfi  OF 
DANGERB-CONTRIBUTORT  NEGUGBNCE— IN< 
STRUCTI0N8. 

1.  Plaintiff  was  Injored  by  the  falliDE  of  a 
•tone  from  the  roof  of  a  room  In  a  coal  mine, 
in  which  room  he  and  aQother  alone  worked. 
It  was  part  of  their  duty,  as  they  extended  the 
room  by  their  digging,  to  see  that  the  roof  was 
properly  supported  by  timbers,  which  it  was 
tbe  duty  of  defendant  employer  to  furnish. 
Btld  that,  the  evidence  being  con6icting  as  to 
whether  the  accident  bappeaed  from  failure  of 
defendant  to  furnish  timoeia  or  from  plaintiff's 
failure  to  use  those  furnished,  It  was  mislead- 
ing to  Instruct,  without  qualification,  that  de- 
fendant assumed  the  duty  of  tumlshiDg  a  rea- 
sonably safe  place  for  plaintiff  to  work. 

2.  An  iDstruction,  in  an  action  for  iojury  to 
an  employ^  in  a  coal  mine  throngh  the  falling 
of  a  stone  from  the  roof  of  tbe  room  in  which 
he  and  another  worked,  that,  if  the  plaintiff 
was  without  experience  in  mining  coal,  it  was 
defendant  employer's  duty  to  wnm  him  of  the 
dangers,  is  aotitract  and  misleading,  plalntifTa 
testlmtHiy  showing  that,  tboogh  he  had  dag 
coal  but  six  weeks,  he  had,  previous  to  the  ac- 
cident, learned  the  necessity  of  keeping  tbe 
roof  properly  supported,  and  knew  that  an  nn> 
supported  roof  was  dangerous,  and  that  it 
was  tbe  master's  duty  to  furnish  supporting 
timbers,  and  bis  duty  to  put  them  Id  place. 

8.  An  instruction.  In  an  action  for  injunr  to 
an  employ^  In  a  coal  mine  through  the  falling 
of  a  stone  from  tbe  roof  of  the  room  in  which 
he  worked,  that,  if  he  requested  the  foreman 
to  famish  him  props,  aod  the  foreman  prom- 
ised to  furnish  them,  then,  if  plaintiff  relied 
on  the  promise,  and  for  that  reason  continued 
at  his  work,  he  did  not  assume  the  risk  inci- 
dent on  the  failure  to  furnish  the  props,  is 
misleading,  as  plaintiff  wonld  not  have  been 
justified  in  exposing  himself  to  danger  so  ob- 
vious and  imminent  that  no  p^son  of  cs^inary 
pradence  would,  under  like  circumstances,  have 
exposed  himself  to  it;  and  the  question  of  his 
negligence  in  continuing  at  work  In  the  absence 
of  props  depmds  on  a  consideration  of  w3l  the 
drcnmstanees. 

Appeal  from  Circuit  Court,  Sebastian  Goun- 
t7;  Styles  T.  Rowe,  Jndge. 


Action  by  W.  F.  Chandler  against  the  Knn- 
sas  A  Texas  Coal  Company.  Judgment  for 
plalntlfC.  Defendant  appeals.  Beveraed. 

W.  F.  Chandler  vas  empioyei  to  work  as 
a  miner  in  a  coal  mine  owned  tbe  Kansas 
&  Texas  Coal  Oompany.  He  commenced 
woA  abont  the  18th  of  January,  1900.  and 
contlnned  to  vrork  In  tiie  mine  until  the  l&tb 
day  of  February,  when  ha  was  injured  by 
the  fall  of  a  rock  fiom  the  roof  of  the  room 
In  whlcta  he  was  at  work  mining  coaL  Chan- 
dler sued  the  .company  for  damages.  On  tbe 
trial  he  testified  that  be  was  wltboot  experi- 
ence in  mining  coal  before  being  employed 
by  the  company,  thongb  bis  testbnony  on  ttils 
point  te  not  clear,  for  tai  reply  to  a  question 
about  whether  Godt,  -Qie  fweman  of  tbe  com- 
pany, or  Brown,  tbe  local  superlntendrat 
knew  that  he  bad  prevlonsly  worked  as  a 
miner  or  not,  he  replied,  "I  told  BlUle  Brown 
I  bad  dug  coal."  The  examination  then  pro- 
ceeded as  Collowa:  **Q.  What  did  yon  tsU 
them,  if  yon  told  tbem  anything,  abont  min- 
ing coal?  A.  I  never  told  tbem  anything 
abont  mining  coal  a  minnt&  Q.  did  tbe  com- 
pany know  yon  bad  not  mined  coal  much 
when  they  employed  yon?  A.  I  dont  know 
whether  they  did  or  not  Q.  I  tfaon^t  yon 
told  Mr.  Brown  that  yon  hadn't  mined  coal 
at  all?  A.  Tea,  I  told  him  that  I  badn*t 
mined  coal;  that  I  had  a  job  firing.**  He  also 
testified  that  none  of  tbe  employes  of  tba  com- 
pany  cautioned  him  or  gave  him  any  instmc- 
tlona  about  bow  to  protect  Umself  against 
tbe  dangers  of  mining.  The  teatlmony  sbows 
that  he  and  a  miner  named  Meyoa  bad 
been  working  together  In  the  same  room. 
Tbe  company  constructed  the  passageway  to 
the  rooms  In  which  the  miners  worked. 
Along  this  passageway  or  entry  a  track  was 
laid  on  which  a  car  was  operated,  tbe  car 
being  drawn  by  a  mule.  Opposite  tbe  en- 
trance to  the  room  In  whiidi  the  miner  work- 
ed a  switch  was  provided  by  which  cars  when 
needed  could  be  brought  Into  the  room.  Tbe 
cars  for  the  miner  were  delivered  by  the 
driver  at  the  switch  at  tbe  entrance  to  tbe 
rooms,  at  which  place  It  was  received  Iqr  the 
miner,  who  pushed  It  Into  tbe  room  near  to 
the  face  of  the  coal.  The  evidrace  shows 
that  It  was  the  duty  of  the  company  to  prop- 
erly safeguard  the  passageways  and  also  pro- 
vide necessary  timbers  for  tbe  miners  to  se- 
curely prop  tbe  roof  of  bis  room.  The  com- 
pany delivered  these  timbers  at  tbe  switch 
when  it  delivered  the  cars— that  Is,  at  or  near 
the  entrarce  of  the  room.  These  timbers 
designed  to  support  the  roof  of  the  room  and 
prevent  it  falling  are  called  "propa"  and 
"caps."  A  prop  Is  a  stick  of  wood  6  to  8 
Inches  square  and  from  4  to  R  feet  Img.  ac- 
cording to  the  height  of  Uie  roof  from  the 
Uoor.  A  cap  Is  a  piece  of  wood  12  to  16 
inches  long,  abont  4  to  6  Inches  wlde^  and 
from  %  in<di  to  1%  Inches  tbU^  Tbeae  caps, 
as  the  name  Implies,  are  used  on  top  of  the 
vmp,  so  that  it  will  cover  more  q)ace  on  the 
roof,  and  give  greater  bearing  against  tbe  roof 
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to  support  it  tban  tbe  Mid  ot  tbo  prop  would 
affiffd.  Besides  these  timbers,  ties  are  used 
In  tbe  mines  upon  wblch  to  lay  tbe  tra(&  tbat 
the  cars  go  on.  Ties  are  about  tbe  same 
tblckneas  as  props,  and  are  sometimes  used 
for  props;  but  ties  cost  more  tban  pnqts, 
and  for  tbat  reason  tbelr  use  as  props  la  dis- 
couraged b7  the  company.  Gbandler  testi- 
fied that  while  working  in  tbe  mine  he  needed 
timbers  to  support  and  safeguard  his  roo^ 
and  tbat  on  Friday  before  the  Injury  occur- 
red on  Monday  he  ordered  tbe  driver  to  bring 
him  some  props  and  caps,  but  tbat  he  failed 
to  bring  them.  He  did  not  work  on  Satur- 
day. On  M<mday,  about  noon,  he  spoke  to 
Oodt,  tbe  foreman  of  the  company,  whose 
duty  it  was  to  see  that  timbers  of  that  kind 
were  famished,  aod  told-  him  tbat  be  needed 
timbers.  "He  told  me,"  said  Chandler,  "to 
go  ahead;  tbat  be  would  send  me  timbers  in 
plenty  time  to  put  up;  that  be  wanted  tbat 
place  drove  through."  He  farther  testified 
tliat  when  he  went  to  work  aft^  this  cmver- 
satlon  with  the  foreman  be  had  no  pn^s  or 
caps,  and  tbat  there  were  no  timbers  in  his 
room  or  near  the  entrance  that  he  could  get; 
that  he  found  a  tie,  and  set  it  up  In  the  room 
to  support  a  rock  which  could  be  seen  in  the 
roof  overhead,  and  to  prevent  tbe  rock  from 
falling  on  him  while  at  work.  While  be  was 
at  work  tbe  rock  fell  on  him.  crushed  his  foot 
■o  that  it  had  to  be  amputated,  and  otberwtoe 
injured  him.  Plaintiff  stated  that  be  knew 
the  roof  was  dangerous,  but  did  not  suppose 
tbat  tbe  danger  was  immediate;  that  at  tbe 
time  of  the  accident  be  was  expecting  props 
to  come  in,  and  continued  at  work  upon  tbe 
request  and  promise  of  the  foreman.  On  the 
part  of  the  defendant  there  was  testimony 
tending  to  show  tbat  the  company  bad  fur^ 
nished  plaintiff  with  all  tbe  timber  be  need- 
ed, and  that  the  injury  was  caused  by  tbe 
carelessness  of  plaintiff  in  falling  to  use  these 
timbers  to  prop  the  roof  of  b^  room.  The 
Jury  returned  a  verdict  in  favor  of  tbe  plain- 
tiff for  $1,999,  and  defendant  appealed. 

Hill  &  Brlzzolald,  for  appellant.  Jno,  D. 
Tatum  and  Bobert  A.  Bowe,  for  appellee. 

RIDDIGK,  J.  (after  stating  the  faetiO' 
This  1b  an  appeal  from  a  Judgment  In  an  ac- 
tion by  an  employ^  of  a  mining  company  to 
recovor  damages  from  tbe  company  for  an 
injury  received  by  blm  while  at  work  in  its 
mine.  Tbe  evidence  is  very  conflicting,  but  it 
Is  unnecessary  for  us  to  notice  it  further 
than  to  enable  us  to  determine  whether  tbe 
case  was  properly  submitted  to  the  Jury. 
Tbe  plaintiff  was  injured  by  the  tall  of  a 
rock  from  the  roof  of  a  room  In  the  mine 
where  he  was  at  work  digging  coal.  If  the 
roof  had  been  properly  supported  by  timbers, 
the  rock  would  not  have  fallen.  It  was  tbe 
duty  of  the  defendant  company  to  fnmisb  the 
miners  in  Its  employ  with  sofllclent  and  suit- 
able timbers  called  "props"  and  "caps"  to 
support  tbe  roof  of  tbe  romn  In  which  tbey 
T7B.W.-«8 


worked,  and  It  was  tbe  duty  of  tbit  mlnw  to 
use  these  timbers,  and  see  that  the  roof  waa 
properly  supported.  Plaintifl  testified  that 
tbe  company  fbiled  to  fomisb  him  Buflftdent 
timbwB  in  tbiB  instance,  tboi^b  he  bad  re- 
peatedly requested  tbem  to  do  sOb  He  said 
that  only  two  or  three  hours  beftne  tbe  injury 
occurred  be  bad  requested  tbe  foreman  of  the 
company  to  have  timbm  sent  to  him.  "Ho 
told  me,"  said  plaintiff,  "to  go  ahead;  that 
be  would  Bend  me  timbers  in  plenty  ttane  to 
put  iqi;  tbat  be  wanted  tbat  place  drove 
throu^." .  Belying  on  this  promise  and  re- 
qneat  of  the  foreman,  plaintiff  says  tliat  be 
went  ahead  wltii  bis  work,  and  was  Injured. 
TblB  testimony  of  plaintiff  was  contradicted 
by  witnesses  for  the  defendant;  but  tbe  Jury 
having  found  in  favor  of  plaintiff,  we  will,  tfx 
the  present,  assume  that  it  la  a  ctnrect  Btate- 
ment  of  tbe  facts.  Gonnael  for  defendant 
contends  that,  If  this  be  bo,  yet  tiiat  the  evl< 
drace  shows  that  plaintiff  careleasly  and  will- 
fully  eiposed  himself  to  a  known  danger,  and 
for  tbat  reason  he  cannot  recow.  It  la 
doubtless  true  that,  where  the  danger  is  bo 
obvious  and  Imminent  tiiat  no  one  but  a  reck- 
less person  would,  nnder  like  circumBtances, 
upose  himself  to  it,  if  tbe  servant  continues 
knowingly  to  expose  hinudf  to  the  danger, 
and  is  Injured  in  consequence  of  his  own  re<dE- 
lesBuess.  he  cannot  recover,  even  though  the 
master  was  also  at  fault  If  one  remains  at 
work  under  a  roc&  which  he  knows  is  llaUe 
to  foil  at  any  moment,  bis  injury  from  the 
fall  of  tbe  rock  is  a  consequence  of  bis  own 
carelessness,  and  preventa  a  recovery  on  bis 
part  But  In  this  case,  if  the  plaintiff  knew 
that'the  TOtk  was  likely  to  tall  If  unsupport- 
ed, yet  It  appears  that  be  did  attempt  to  sup- 
pnt  it  by  placing  a  tie  under  it  This  sup- 
port turned  out  to  be  InBufflden^  but  the  evi- 
dence does  not  BO  conclusively  show  that  the 
danger  to  which  plaintiff  exposed  himself  was 
BO  .Imminent  and  plain  that  we  can  say  as  a 
matter  of  law  it  forbids  a  recovery,  when  we 
consider  that  there  was  evidence  to  show 
that  he  was  requested  to  remain  at  work  by 
the  fweman  of  tbe  company.  While  tlie 
plaintiff  bad  been  at  work  mining  coal  for 
the  company  about  six  we^s  previous  to  hia 
injury,  and  knew  that  it  was  necessary  to 
have  tile  roof  supported,  and  was  aware  that 
there  was  danger  in  an  unsuppinrted  roof,  yet 
it  Is  probable  that  be  did  not  consider  bis 
Ju^ment  concerning  the  ccmdltUm  of  tbe  roof 
so  good  as  that  of  the  foreman  of  tbe  mine, 
who  advised  him,  so  platotifl  says,  to  go 
ahead,  and  continue  tbe  work.  It  wks  the 
duty  of  tbe  company  to  have  an  experienced 
and  prudent  man  as  foreman  in  charge  of  its 
mine.  Tbe  foreman  should  have  been,  and 
no  doubt  was,  a  man  of  Judgment  and  of 
practical  experience  In  the  business  of  min- 
ing. He  was  put  there  for  tbe  purpose  ot 
supervising  and  directing  tbe  work,  and  it 
was  quite  proper  and  natural  tbat  a  miner, 
eqtedally  one  having  only  bIz  weeks*  ex- 
perience In  tbe  business,  should  to  a  large  ex* 
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tent  defer  to  and  rely  upon  tbe  judgment  of 
the  foreman  concerning  tlie  safe^r  of  the 
work  In  which  be  was  engaged.  When  told 
by  the  foreman  to  go  ahead  with  the  work, 
that  he  would  send  hlra  the  props  needed  to 
support  the  roof  In  due  time,  plaintiff,  so  he 
says,  obeyed  Us  directions,  and  In  conse- 
quence was  Injured.  Under  these  drcnm- 
stances  and  under  this  evidence  It  is  clear 
that  the  court  cannot  say  as  a  matter  of  laW 
that  the  plaintiff  was  gull^  of  carelessness 
In  working  under  an  unsupported  roof,  for 
that  was  a  question  for  the  Jury  to  determine. 

If  this  was  the  only  question  presented, 
we  should  hare  little  trouble  In  disposing  of 
the  case.  In  fact  If  we  felt  certain  that  the 
Ju^  found  that  the  attention  of  the  foreman 
was  called  to  the  dangerous  and  unsafe  con- 
dition of  the  room,  and  that  he  was  rMiuest- 
ed  by  plaintiff  to  furnish  timbers  with  which 
to  make  It  safe,  but  that,  instead  of  doing  so, 
he  directed  plaintiff  to  go  ahead  with  his 
work  in  the  room,  promising  to  furnish  the 
timbers  In  time,  and  that  plaintiff,  relying  on 
this  advice  and  promise  of  the  foreman,  re- 
mained at  the  work,  and  In  consequence  was 
Injured  as  alleged,  we  should  affirm  the  judg- 
ment, as  on  that  theory  ct  the  case  there  Is 
evidence  to  sustain  it.  But  the  third,  fourth, 
and  fifth  Instructions  given  by  the  court  are. 
It  seems  to  us,  abstract  and  misleading,  and 
may  have  led  tiie  jury  to  find  for  the  plaintiff 
on  an  entirely  different  ground  from  that 
above  mentioned.  These  Instmctions  tell  the 
Jury,  in  substance,  that  the  defendant  assum- 
ed the  duty  of  furnishing  a  reasonably  safe 
place  for  plaintiff  In  which  to  work,  and  that. 
If  plaintiff  was  without  experience  in  mining 
coal,  it  was  the  duty  of  the  company  to  in- 
struct the  plaintiff  as  to  the  dangers  of  his 
employment,  and.  If  It  failed  to  do  so,  and  the 
plaintiff  was  Injured  In  consequence  of  such 
failure,  then  the  company  was  liable.  Now, 
while  it  is  a  well-established  rule  that  it  is 
the  duty  of  the  master  to  furnish  the  servant 
a  reasonably  safe  place  In  which  to  work, 
and  If,  through  failure  of  the  master  to  ex- 
ercise ordinary  care  In  this  respect,  the  serv- 
ant Is  Injured,  the  master  Is  liable,  yet  It 
would  be  misleading  to  give  that  rule  as  a 
guide  to  the  Jury  in  this  case  without  calling 
their  attention  to  the  limitation  of  the  rule 
made  by  the  peculiar  drcumstnnces  under 
which  It  must  be  applied  In  this  case;  for  In 
this  case  the  evidence  shows  that  it  was  the 
duty  of  the  servant  to  make  his  room  safe 
by  the  use  of  timbers  which  the  master  was 
to  furnish.  The  duly  of  the  master  to  use 
due  care  to  furnish  a  safe  place  for  the  serv- 
ant to  work  would,  under  the  circumstances 
here,  be  dlscharjted  by  furnishing  the  servant 
an  ample  supply  of  suitable  timbers  with 
which  to  make  the  room  safe;  for  tiie  plain- 
tiff was  not  Injured  in  a  passageway  or  place 
under  the  control  of  the  master  only,  for  the 
condition  of  which  the  master  alone  was  re- 
sponsible. He  was  Injured  In  a  room  In  the 
mine,  where  he  and  his  partner  alone  work- 


ed, and  where,  as  tbey  extended  the  room 
by  digging  Into  the  walls  thereof,  they  were, 
as  a  part  of  tii^  duty  both  to  tiiemselves 
and  their  employer,  to  see  that  the  roof  of 
the  room  was  kept  pn^perly  nq>p(nted.  The 
company  was  to  furnish  suitable  tlmben  for 
this  purpose.  It  was  to  furnish  the  pn^ 
and  caps,  end  the  plahitiff  himself  and  hl% 
partner  undertook  by  the  use  of  them  to  sup- 
port the  roof  and  make  the  room  safe.  If 
tiie  Injury  to  the  platotlff  arose  firom  Un 
own  failure  to  use  tiie  material  furnished 
the  company  to  make  the  room  saf^  be  cer- 
tainly has  no  right  to  complain  of  the  com- 
pany. The  evidence  on  this  point  was  cob- 
fllcting,  and  under  these  circumstances  we 
think  it  was  to  some  extent  misleading  to 
tell  the  jury  without  quallflcatEon.  as  the 
court  did  In  the  thlid  Instroctlon,  that  "the 
defendant  assumed  the  duty  of  furnishing  a 
reasonably  aafe  place  tor  plaintiff  In  whidi 
to  work,  and  safe  appliances."  This  might 
be  true  of  the  passageways  or  other  portions 
of  the  mine  where  tiie  work  of  plaintiff  re- 
quteed  him  to  go,  but  It  was  not  strlctiy  troe 
of  the  room  In  which  plaintiff  waa  Injured  at 
we  have  shown,  and  for  tliat  reason  the  In- 
struction should  not  have  been  ^ven  to  that 
form  without  a  further  statem«it  ttiat,  un- 
der the  drcumstonces  of  this  case,  the  mas- 
ter's duty  as  to  provldtog  a  safe  place  was 
discharged  by  furnishing  safe  passageways 
to  the  servant  and  also  the  necessary  timbers 
to  safeguard  his  room. 

But  we  think  a  still  more  serlons  defect  hi 
tiiese  Instructions  Is  tiut  they  tell  the  jnrr 
that,  if  the  platotlff  was  without  experi- 
ence In  mining  coal,  It  was  the  duty  of  the 
defendant  to  warn  him  of  the  dangers  be 
was  liable  to  encounter  to  the  woi^;  and 
if  the  defendant  knew,  or  by  the  use  of 
ordinaiy  care  could  have  ascertained.  tb.iT 
the  defendant  was  without  experience  to  min- 
ing coal,  and  talleA  to  give  Mm  such  warn- 
ing, thai  defendant  was  responsible  for 
any  Injury  sustatoed  by  tiie  platotlff  on  ac- 
count of  such  failure  to  warn.  Now.  while 
his  statements  on  that  point  are  not  very 
clear,  as  may  be  seen  by  a  reference  to  tt^ 
stetement  of  facts,  yet  If  we  toke  It  as  true 
that  be  was  vrlthout  experience  In  mining 
coal  at  the  time  he  ottered  the  employ  of  ttH> 
defendant  company,  we  must  rememl>er  that 
he  rematoed  at  work  digging  coal  for  about 
six  weeks  beftnw  he  was  injured.  He  was 
3Z  years  of  age.  and  there  Is  nothing  to  show 
that  he  did  not  possess  at  least  ordinary  In- 
telllgence.  He  was  at  work  to  a  room  with 
an  expwlenced  mtoer,  and  it  Is  hardly  sop- 
posable  that  he  worked  In  the  mbie  that 
length  of  time  without  gstolng  considerahl'' 
experience  to  r^rd  to  the  dangers  and  dif- 
ficulties of  the  bushiess.  His  testimonj 
shows  that  he  was  fully  aware  of  tbe  nece*- 
slty  of  keeping  tbe  roof  supported,  and  of 
the  danger  to  which  an  unsupported  roof 
would  subject  those  who  worked  in  the  room. 
He  understood  also  tbe  respective  duties  ct 
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himself  and  the  company  In  respect  to  keep- 
ing the  roof  In  a  safe  condltloD,  that  the  com- 
pany was  to  furnish  the  tlmberB  for  Bnpport- 
Ing  the  roof,  and  be  and  bis  partner  were  to 
place  tbem  In  poBltion.  His  only  complaint 
is  that  the  company  failed  to  furnish  him  a 
sufficient  qnantl^  of  these  supporting  tim- 
bers, and  thAt  be  was  Induced  by  the  fore- 
man to  remain  at  work,  and  In  consequence 
of  so  doing  was  beared.  The  right  of  plaln- 
tlff  to  recover  depended,  then,  on  the  ques- 
tion whether  the  company  had  failed  to  fur- 
nish blm  a  sufficient  quantity  of  timber  to 
support  and  safeguard  the  roof  of  bis  room, 
and  whether  the  Injury  which  be  rec^ved 
was  due  to  the  failure  of  the  company  and 
the  request  of  the  foreman  that  be  should 
continue  at  work,  or  whether  it  was  due  to 
his  own  carelessness.  The  testimony  of 
plaintiff  himself  shows  plainly  that  previons 
to  his  Injury  he  bad  learned  the  necessity  of 
keeping  the  roof  properly  supported,  and 
knew  that  an  unsupported  roof  was  danger- 
ous. As  he  bad  obtained  this  knowledge  from 
some  source.  It  was  entirely  immaterial 
whether  the  company  did  or  did  not  instruct 
blm  about  that  matter  at  the  commencement 
of  his  service.  This  being  so,  It  seems  to  ds 
that  the  Instmctlonfl  In  regard  to  tbe  duty 
of  the  company  to  warn  an  inexperienced 
servant  of  the  dangers  of  tbe  work  were  ab- 
stract and  misleading.  Decisions  may  no 
doubt  be  found  in  which  such  Instructions 
have  been  approved,  for  under  other  circum- 
stances they  might  be  appropriate;  but  It  Is 
not  safe  to  take  the  law  as  declared  in  one 
case  and  apply  it  In  another  without  a  care- 
ful consideration  of  the  drcumstancai  of  each 
case  In  order  to  determine  whether  It  be  ap- 
plicable or  not  In  order  to  avoid  confusion, 
statements  of  law  to  a  jury  must  have  refer- 
ence to  tbe  evidence  In  tbe  case  and  the  is- 
sues they  are  required  to  decide.  So,  In  order 
to  determine  whether  Instructions  are  proper, 
we  must  consider  them  In  the  light  of  tbe 
facts  to  which  they  are  applied.  Now,  so  far 
as  we  know  In  this  case,  tbe  jury,  under  the 
instructions,  may  have  fbund  that  the  defend- 
ant discharged  Its  duty'  to  the  plaintiff  In 
respect  to  making  his  room  safe  by  furnish- 
ing him  an  ample  supply  of  suitable  timbers 
for  that  purpose,  and  yet  found  against  tbe 
company  on  tbe  ground  that  tbe  plalntifF  was 
inexperienced,  and  that  the  company  failed 
to  warn  him  of  the  dangers  of  tbe  business, 
and  for  that  reason  was  liable  for  tbe  injnry 
suffered.  The  giving  of  these  Instructions 
was,  we  think,  under  the  facts  of  this  case, 
misleading,  and  prejudicial  to  the  defend- 
ant. 

Again,  the  court  In  instruction  No.  10,  told 
the  Jury  that  If  the  plaintiff  requested  the 
f<weman  to  furnish  him  props,  and  the  fore- 
man promised  to  furnish  them,  then  If  the 
plaintiff  relied  on  tbe  promise  of  the  fore- 
man, and  for  that  reason  continued  at  his 
work,  he  did  not  assume  the  risk  Incident 
"upon  the  failure  to  famish  a  sufficient 


amount  of  props  to  securely  and  safely  prop 
the  room  where  the  plaintiff  was  working." 
But  conceding  that  he  did  not  assume  the 
risk  incident  upon  the  failure  to  furnish  the 
props,  it  does  not  follow  that  he  was  not 
guilty  of  negligence  In  working  under  an  un- 
supported roof;  for  the  fact  that  tbe  fore- 
man promised  to  furnish  tbe  props  necessary 
to  support  the  roof  did  not  justify  the  plain- 
tiff In- exposing  himself  to  danger  so  obvious 
and  Imminent  that  no  person  of  ordinary  pru- 
dence would  under  like  circumstances  have 
exposed  himself  to  It  As  before  stated, 
whether  be  was  guilty  of  negligence  In  re- 
maining at  his  work  when  there  were  no 
timbers  on  band  to  support  the  roof  Is  a  ques- 
tion for  the  jury  to  determine  from  a  consid- 
eration of  all  the  circumstances  of  the  case. 
A  laborer  working  under  a  foreman  or  su- 
perintendent of  a  mine  is,  as  a  general  rule, 
expected  to  obey  the  orders  of  such  foreman 
in  reference  to  tbe  work,  and  would  not  be 
guilty  of  negligence  in  doing  so  unless  tbe 
danger  to  be  incurred  thereby  is  so  manifest 
and  plain  that  no  person  of  ordinary  pru- 
dence would  do  so  under  like  cbrcnmstances. 
If  it  Is  shown  In  this  case  that  the  plaintiff 
remained  at  work  In  obedience  to  the  order 
of  bis  foreman,  the  jury  should  take  Into  con- 
sideration not  only  the  circumstances  Indi- 
cating danger,  but  the  relative  experience  and 
knowledge  of  tbe  two  men  In  reference  to 
such  work  and  tbe  danger  to  be  apprehended, 
and  determine  from  a  full  consideration  of 
all  tbe  circumstances  whether  plaintiff  was 
guilty  of  carelessness  in  proceeding  with  his 
work,  tbe  question,  as  i  before  stated,  being 
one  of  fact  for  the  jury  to  decide.  McKee 
Tourtellotte.  167  Mass.  69,  44  N.  B.  lon.  48 
L.  R.  A.  542;  Schlacker  v.  Ashland  Iron  Co., 
89  Mich.  258,  50  N.  W.  839;  20  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  147;  Wood's  Master  ft 
Servant  (2d  Ed.)  S  387. 

Having  said  enough  to  indicate  our  opinion 
upon  the  legal  questioi^  involved^  it  is  need- 
less to  discnss  tbe  Instructions  further.  For 
tbe  error  In  the  Instructions  referred  to,  the 
judgment  1b  rerersedf  and  a  new  trial  order- 
ed. 


GREENE  COUNTT  v.  LIGHT. 
(Supreme  Court  of  Arkansas.    Dec.  12,  IflOS.) 

COUNTT  OLBRK— FEES— SETTLBUBNT  OF  AC- 

COUNTS. 

1.  The  drawing  of  warrants  by  a  county 
olerk,  (oi  order  of  the  county  court,  deliverlag 
them  to  their  owners,  and  takine  receipts  there- 
for, as  required  by  Sand,  ft  H.  Dig.  §S  1240, 
1241,  do  not  constitute  settlements  of  acconuts 
■withfo  section  3309,  subd.  24,  allowing  the 
clerk  a  fee  of  10  cents  "for  making  settlements 
of  each  account  with  the  county." 

Appeal  from  Circuit  Court  Greene  County; 
Felix  G.  Taylor,  Judge. 

Claim  by  6.  O.  Light  against  Greene  coun- 
ty. From  an  order  allowing  tbe  claim,  the 
county  appeals.  Reversed. 
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W.  8.  Lona  and  R.  B,  L.  Jofanson,  for  B.p- 
pellant  J.  D.  Block,  D.  B.  Bradshaw,  and 
T.  B.  Helm,  for  appellea. 

BVNN,  0.  J.  This  Is  a  claim  for  clerfc'a 
fees  against  Greene  connt7.  The  claim  was 
presented  to  the  county  court,  and  by  It  dis- 
alIo««d.  An  appeal  was  taken  to  the  cir- 
cuit court  from  the  order  of  disallowance, 
and  the  claim  was  allowed  by  the  circuit 
court  and  the  county  appealed  to  this  court 

The  case  was  beard  In  the  circuit  court 
on  the  following  agreed  statement  of  facts, 
to  wit: 

"(1)  That  plaintiff  was  circuit  and  ex  of- 
ficio county  clerk  of  Greene  county  for  two 
consecutive  terms,  and  until  the  30th  of  Oc- 
tober ]89-." 

"(2)  That  during  the  four  years  plaintiff, 
as  such  county  clerk,  delivered  to  the  legal 
owner  or  owners  thereof,  six  thousand  eight 
hundred  and  eighty  (6,880)  warrants  drawn 
by  order  of  the  county  court,  and  that  he 
took  the  receipt  or  receipts  of  such  owner  or 
owners  for  each  warrant  or  warrants  so  de- 
livered, as  is  provided  for  In  sections  1240, 
1241,  Sand.  &  H.  Dig. 

That  plaintiff's  claim  herein  Is  that 
the  delivery  of  each  one  of  such  warrants, 
and  taking  the  receipt  therefor,  as  Is  set 
forth  in  paragraph  No.  2,  above,  constituted 
a  'settlement  of  each  account  with  the  coun- 
ty,' as  is  provided  for  In  the  twenty-fourth 
Item  in  section  3309,  Sand.  &  H.  Dig.,  for 
which  he  Is  entitled  in  each  case  to  a  fee  of 
ten  cents,  as  such  item  provides,  which  would 
make  the  total  amount  of  his  claim  for  such 
services  against  the  county  six  hundred  and 
eighty-eight  (?eS8)  dollar&" 

By  agreement,  also,  copies  of  entries  on 
the  warrant  register  were  Introduced  In  evi- 
dence. 

On  the  hearing  the  circuit  court  allowed 
the  claim,  and  the  county  appealed  to  this 
court  as  stated  above,  ^d  now  the  case 
comes  Dp  for  revosal  of  the  Judgment  of  the 
drcnlt  court 

The  twenty-fourth  item  of  section  8309, 
Sand.  &  H.  Dig.,  regulating  and  fixing  tees 
of  county  clerks,  is  In  this  language:  "For 
making  settlements  of  each  account  with  the 
county."  The  varied  meaning  of  the  word 
"settlement"  has  doubtless  created  some  con- 
fusion in  the  minds  of  many  in  construing 
the  word  as  employed  In  the  language  of  the 
statute.  Among  other  meanings,  the  word 
"settlemCTt"  means  "an  adjustment  of  ac- 
counts," and  also  the  payment  of  a  debt 
In  our  opinion,  the  meaning  of  the  word, 
in  the  connection  here  used.  Is  "an  adjust- 
ment of  accounts,"  the  meaning  of  which 
presupposes  some  work  or  labor  of  the  clerk, 
made  a  duty  by  law  for  him  to  perform, 
and  this  required  labor  la  the  basis  of  the 
fee  allowed  to  him  In  the  statute.  When  a 
claim  is  presented  to  the  county  court,  it 
expresses  upon  it  directly,  and  allows  or  dls> 
allows  it  If  it  is  allowed,  ipso  facto,  the 


clerk  is  required  to  enter  the  order  of  al- 
lowance; and  on  request  of  the  claimant  be 
is  then  required  to  issue  the  necessary  war- 
rant upon  the  treasurer,  and.  In  order  that 
controversies  may  not  arise  as  to  the  issu- 
ance and  delivery  of  the  warrant  be  Is  re- 
quired to  take  a  receipt  from  the  claimant 
and  at  the  same  time  to  deliver  the  warrant 
to  him.  This  giving  of  the  receipt  la,  of 
course,  the  work  of  the  claimant  and  not 
the  clerks,  for  he  only  takes  It  when  ten- 
dered to  him.  For  all  these  duties  imposed 
upon  the  cleik  by  law— the  entering  the  or- 
der of  allowance  and  the  issuance  of  the 
warrant— the  clerk  is  allowed  fees,  apedflcal- 
ly  named,  except  for  the  rec^pt  from  the 
claimant,  which  It  is  the  duty  of  the  claim- 
ant and  not  the  clerk,  to  give. 

In  our  opinion,  there  was  no  settlement  in 
this  case  by  the  clerk  for  which  the  law  al- 
lows blm  a  fee;  and  this  case  comes  under 
Duncan  v.  Scott  County,  reported  in  70  S. 
W.  814.  The  mere  taking  of  the  receipt 
adds  nothing  to  the  transaction  towards  mak- 
ing It  a  settlement  In  contemplatton  of  the 
statute. 

The  Judgment  of  the  circuit  court  la  there- 
fore  reversed,  and  the  claim  dismissed. 


HOT  SPRINGS  B.  GO.  v.  WILLIAMSON 

et  uz. 

(Supreme  Court  of  Arkansas.   Dec  12,  190S.) 

RAILROAD— RIGHT  OF  WAT— COTBNANT  FOR 
PBACKABLB  POSSESSION— BREACH. 

LWliwe  parties  granted  tt  a  oompany  a 
tl^t  of  way,  to  maintain  a  railroad  *'over, 
acroBB,  through,  or  upon  any  land  owned  by 
them,"  with  a  coveuaut  for  peaceable  posses- 
sion, the  covenant  is  not  broken  by  their  suit 
for,  and  recovery  of,  damages  for  the  mainte- 
nance of  a  railroad  on  a  street  between  lots 
owned  by  them,  abutting  on  the  street  nor  by 
a  suit  In  equitjr  to  comp^  the  abatement  of 
the  nuisance;  it  not  appearing  that  they  owned 
any  portion  ot  tiie  street 

Aptfeai  from  <aicnlt  Court,  Garland  Conn* 
ty;  Alexander  M.  Dflffie,  Judge. 

Action  by  tbe  Hot  Springs  RaUroaa  Com- 
pany against  a  8.  WUUamaon  anft  vUa. 
From  an  order  anstainInK  a  demmrer  to  tbe 
complaint  and  a  Judgment  dismissing  the  ac- 
tion, plaintiff  appeals.  Affirmed. 

This  is  an  action  by  the  Hot  Springs  Ball- 
road  Company  against  O.  S.  WllllamsoD  and 
Fannie  G.  Williamson  to  recover  damages 
on  account  of  a  breach  of  a  covenant  for 
quiet  enjoyment  The  plaintiff  alleged  in  Its 
complaint  as  follows: 

"Paragraph  1.  That  it  Is  a  corporation  duly 
organized  and  incorporated  under  the  lavs 
of  this  state  fOT  tbe  construction,  mainte- 
nance, and  operation  of  a  railroad  from  Mal- 
vern, in  Hot  Spring  county,  to  tbe  city  of 
Hot  Springs,  In  Garland  county,  and  Is  lo- 
cated in  and  through  each  of  said  conntlee. 

"That  tbe  defendants  on  the  10th  daj  of 
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April,  1S80.  In  eonild^tloQ  of  tbe  mm  of 
$200  to  them  paid  bj  tlie  plalntift.  bargained, 
Bold,  aud  conTOTed  to  the  plalntifl,  by  their 
deed,  duly  executed  and  acknowledged,  the 
right  of  way  of  the  width  of  six  rods  through, 
over,  and  upon  all  the  lands  owned  by  them 
In  the  said  coon  ties  of  Hot  Spring  and  Gar^ 
land,  for  the  purpose  of  locating  and  main- 
taining a  railroad  over,  across,  through,  and 
upon  said  land.  In  either  of  said  counties, 
upon  or  across  which  the  line  of  said  rali- 
road  was  then,  at  the  time  ct  said  convey- 
ance,  or  might  thereafter  be,  located. 

**And  the  defendants,  in  th^  deed,  cove- 
nanted with  the  plaintiff  that  It  should  qaiet' 
ly  enjoy  the  peaceable  possession  of  said  right 
of  way,  without  Interference  or  molestation 
by  the  defendants,  their  heirs  or  personal 
representatlTes.  Said  deed  and  coronant  are 
In  words  as  follows,  to  wit: 

**  This  deed  of  conveyance  made  and  en- 
tered Into  this  iSie  10th  day  of  April.  1880, 
1^  and  trom  Fannie  O.  Williamson  and  Gor^ 
net  8.  Williamson,  her  hnsband,  of  the  first 
part,  and  the  Hot  Sidings  Hallroad  Company 
of  the  second  part;  wltnesseth, 

"That  the  said  party  of  the  flrst  part, 
for  and  In  consideration  of  the  benefits  and 
advantages  to  result  to  them  by  the  location 
and  constroctlon  of  the  line  of  the  Hot 
Springs  Railroad  upon,  over  and  amns  the 
follovrlng  described  lands,  by  said  party  of 
ttie  second  part,  or  their  aa^gns,  and  for  the 
further  consideration  of  the  sum  of  $200  to 
them  In  hand  iiald  by  the  said  party  of  the  1 
second  part,  the  receipt  of  which  Is  hereby 
acknowledged,  have  bargained  and  sold,  and 
by  these  presents  do  grant,  convey  and  con- 
firm  onto  the  said  party  of  the  second 
part,  the  right  of  way.  of  the  width  of  six 
rods,  for  the  purpose  of  locating,  oonstmctlng 
and  nudntaining  said  railroad  over,  across, 
through  or  upon  any  land  owned  by  them, 
■Itnate  or  b^ng  In  the  counties  of  Oarland 
and  Hot  Spring,  or  either,  and  state  of  Ar- 
kansas, and  It  Is  hereby  expressly  under^ 
stood,  between  the  parties  to  these  presents, 
that  It  Is  Intended  by  this  deed  to  convey 
unto  the  said  Railroad  Oompany  and  their 
assigns,  the  right  of  way  aforesaid,  over, 
across,  tbrough  or  upon  any  lands  owned  by 
or  belonging  to  said  party  of  the  flrst  part, 
upon  or  acTMs  which  the  line  of  said  rail- 
road Is  or  may  hereafter  be  located  by  said 
party  of  tiie  second  par^  or  their  assigns, 
agents,  cr  attorney,  without  any  further  or 
more  particular  description  thereof: 

**  To  have  and  to  hold  the  above  described 
r^ht  of  way  and  iwemlsea,  together  with  all 
and  slnjnilar  the  privU^ies  and  aK>nrtenan- 
ces  thereunto  belonging,  In  fee  simple,  unto 
thf  said  party  of  the  second  part,  <w  their 
assigns,  for  ever. 

"  'And  the  said  parties  oC  tte  first  part 
hereby  covenant  to  and  with  the  said  par^ 
of  the  second  part  that  they  shall,  without 
Interference  or  molestation  by  said  parties  of 
the  first  part,  their  beiis,  necutom  or  ad- 


ministrators, have,  bold  and  enjc^  quiet  and 
peaceable  possession  of  said  above  granted 
premises,  for  tin  uses  and  puipoaes  afore- 
said.* 

"And  plaintiff  alleges  that  the  defendant 
at  the  time  of  Qm  aforesaid  conveyance  own- 
ed the  following  land  sitnatsd  In  Garland 
county,  viz.: 

"Lot  nine  (9)  In  block  sixty-nine  (68),  and 
lots  one  (1)  and  two  (2)  In  block  seventy-eight 
<78).  in  the  city  of  Hot  Springs;  that  lot 
nine  (9)  aforesaid  had  a  lateral  frontage  on 
the  south  side  of  Benton  street,  one  of  the 
streets  of  said  city,  and  lots  one  (1)  and  two 
(2)  aforesaid,  abutted  or  fronted  on  the  north 
side  of  said  street;  lot  one  (1)  In  block  sev- 
enty-etgfat  (78)  being  directly  opposite  lot  nine 
9)  in  blodc  alxty-nlne  <69),  and  said  lots 
constituting  the  north  and  south  boundaries 
of  that  part  of  said  street  upon  which  tiiey 
are  located. 

"During  the  year  1881,  and  after  the  exe- 
cution of  the  aforesaid  deed  and  covenant 
on  the  part  of  the  defendants  to  tile  plain- 
tiff, plaintiff  located  and  lionstmcted  Its  said 
railroad  in  a  skillful  and  jvoper  manner  In 
and  upon  Benton  street  between  the  lots 
owned  by  the  plaintiff,  and  abutting  on  said 
street  as  aforesaid,  and  was  in  the  quiet  and 
peaceable  possession,  occupation,  and  enjoy- 
ment thereof  from  thence  until  the  10th  of 
October,  1882.  when  the  defendants.  In  vio- 
lation and  disregard  of  th^r  aforesaid  cove- 
nant with  the  plaintiff,  instituted  an  actUm 
i  at  law  against  the  plaintiff  in  the  drcnlt 
court  of  Garland  county  fOr  the  recovery  of 
damages  for  Injury  which  they  allege  had 
accrued  to  the  aforesaid  lots,  and  to  their 
easement  In  Benton  street  abutting  tbeSi 
said  lots,  and  for  injury  and  Impabrment  of 
their  right  of  access  from  said  lots  to  and 
from  said  street  by  reason  of  the  location, 
construction,  and  .maintenance  of  said  rail- 
road by  plaintiff  In  and  upon  said  street  In 
alleged  violation  of  the^  rl^^ts  and  ease- 
ments In  said  street  as  adjacent  landowners. 

"Plaintiff  filed  Its  answer  to  the  complaint 
in  said  cause,  and  at  the  Septonber  term, 
1888.  of  said  court,  said  cause  was  tried  be- 
fore a  Jury,  selected  and  Impaneled,  and  the 
defendanto  recovered  of  the  plaintiff  the  sum 
of  92,275  for  damages  by  reason  of  their 
alleged  injuries,  and  the  cost  of  said  proceed- 
ing, and  the  plaintiff  thereupon  prayed  and 
obtained  an  appeal  from  said  Judgment  to 
the  Supreme  Court,  where  the  same  was  re- 
viewed and  aflarmed  at  the  November  term, 
1886  [46  Ark.  429].  Whereupon  jtlalntlff  sued 
out  a  writ  of  error  from  the  Judgment  of 
affirmance  rendered  by  the  Supreme  Court 
of  this  state  In  said  cause  to  the  Supreme 
Cotirt  of  the  ITnlted  States;  and  afterwards, 
at  the  October  team,  1889,  of  the  Suprrane 
Court  of  the  United  States,  said  cause  was 
heard  on  the  transcript  of  tiie  aforesaid  pro- 
ceedings and  assignment  of  errors  filed  by 
plaintiff  therein,  and  the  rulings  of  the  Su- 
preme Court  of  this  state  wots  thereupon 
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aMrmed  tXO  Sup.  Ct  95S.  84  L.  Ed.  855]; 

and  afterwardB,  on  the  day  of  , 

a  mandate  from  the  Supreme  Court  of  the 
United  States  was  filed  with  the  clerfe  of 
the  Supreme  Court  of  this  state  In  said  cause, 
and  the  plaintiff  was  compelled  to,  and  did, 
pay  to  tbe  defendants  the  sum  of  $3,000  In 
satisfaction  of  said  Judgment  and  the  costs 
of  said  proceedings,  and  in  addition  thereto 
was  compelled  to  expend  dlTers  other  large 
snms^  Tlx.: 

**ODe  thousand  dollars  for  attorney's  fees 
and  other  expenses  Incurred  in  defcfndlng  the 
aforesaid  action. 

"Plaintiff  states  that,  prior  to  the  begin- 
Dlng  of  the  aforesaid  action  by  the  defend- 
ants herein  against  It.  the  aforesaid  deed 
from  defendants  to  plaintiff  was  mislaid,  and 
the  existence  thereof  was  not  discovered  by 
plaintiff,  or  made  known  to  Its  attorney  In 
said  litigation,  until  after  the  conclusion  of 
said  suit,  and  the  payment  of  tlie  Judgment 
recovered  by  defendanto  against  the  plain- 
tiff as  aforesaid. 

"Whereupon  plaintiff  avers  that  the  de^ 
fendants  have  foiled  to  keep  and  perform 
their  aforesaid  covenant,  but,  on  the  con- 
trary, ttie  said  defendants  did  not  suffer  or 
permit  flie  plaintiff  to  peaceably  and  quietly 
enjoy  said  right  of  way  and  premises  with- 
out Interference  or  molestation  of  the  said 
defendants,  according  to  the  form  and  effect 
of  their  said  covenant  in  tbe  said  deed  con- 
tained, to  plaintiff's  damage  In  the  sum  of 
94,500,  and  plaintiff  prays  Judgment  tor  said 
sum.** 

In  another  paragraph  of  its  complaint, 
plaintiff  alleged  that  the  defendants,  In  vio- 
lation of  their  said  covenant,  instituted  a 
proceeding  In  equity  In  the  circuit  court  of 
Garland  county.  In  wblch  they  sought  "to 
have  plaintiff's  said  railroad,  and  the  im- 
provements and  appurtenances  Incident  and 
necessary  thereto,  removed  from  said  street, 
and  abated  as  a  nnlsanee";  that,  upon  the 
hearing  of  said  cause  upon  the  merits,  the 
court  dismissed  It;  and  that  it  was  put  to 
great  trouble,  loss,  and  expense  In  defending 
■aid  action,  and  had  to  expend  large  sums, 
to  wit,  the  sum  tft  f8,000,  In  employing  at- 
torneys, taking  testimony,  preparing  exhib- 
its, and  other  expenses  necessarily  Incurred 
In  and  about  the  defense  of  said  action;  and 
asked  Judgment  for  $3,000.  as  damages  for 
the  breach  of  the  covenant 

In  a  third  paragraph  of  Its  complaint  it 
made  substantially  the  same  allegations  as 
are  contained  in  the  first  paragraph,  and  set 
out  the  same  cause  of  action. 

Defendants  demurred  to  the  complaint, 
and  the  court  sustained  their  demurrer;  and 
tiie  plaintiff  electing  to  stand  upon  Its  com- 
plaint, and  declining  to  plead  further,  a  Judg- 
ment was  rendered  in  favor  of  the  defend- 


ants, dismissing  tbe  action,  and  ftir  coats, 
and  the  plalntifl  appealed. 

J.  H.  Moore  and  W.  B.  Smith,  for  appel- 
lant 

BATTLE,  3.  (after  staUng  the  facts).  Ap- 
pellees granted  to  appellant  a  ri^t  of  way, 
of  the  width  of  six  rods,  for  the  pnxpose  ot 
locating,  constractlng,  and  maintaining  a 
railroad  over,  across,  through,  or  npc»i  any 
land  owned  by  them,  altuate  or  being  In  tbe 
counties  of  Garland  and  Hot  Spring,  or  ei- 
ther, and  covenanted  that  It  should  quietly 
and  peaceably  ^Joy  the  possession  of  tbe 
same.  No  other  right  of  way  or  property 
was  protected  by  this  covenant 

Appellant  did  not  allege  in  its  complaint 
that  It  located  or  constructed  ita  railroad 
"over,  across,  through,  or  upon"  any  land 
owned  by  the  appellees,  but  that  It  located 
and  constructed  It  In  and  upon  Benton  street. 
In  the  dty  of  Hot  Springs,  between  the  lota 
owned  by  the  appelleea,  and  abutting  oo 
said  street  There  Is  no  allegation  that  the 
appellees  owned  Benton  street  or  any  Inter- 
est therein,  which  they  could  grant  as  a  right 
of  way,  or  that  appellant  held,  claimed,  or 
appropriated  any  part  of  the  loto  abutting 
thereon  for  right  of  way. 

On  tbe  10th  of  October,  1882,  aK>ellees 
brought  an  action  for  the  recovery  of  dam- 
ages for  the  injury  which  they  alleged  "bad 
accrued  to  their  lots  and  to  their  easement 
In  Benton  street  *  *  *  and  for  injury 
and  impairment  of  their  right  of  access  from 
said  lots  to  and  from  said  street  by  reason 
of  tbe  location,  construction,  and  mainte- 
nance of  said  railroad  *  *  *  In  and  upon 
said  street  In  alleged  violation  of  their  rights 
and  easements  In  said  street  as  adjacent 
landowners."  If  this  be  true,  they  did  not 
thereby  disturb  the  quiet  enjoyment  by  ap- 
pellant of  any  right  of  way  granted  to  It  by 
appellees  over  their  lands,  or  protected  by 
their  covenants,  but  recovered  damages  fbr 
the  injury  to  their  lots  caused  in  the  manner 
stated  In  ap[>ellant's  complaint  These  dam- 
ages, or  the  rights  or  property  ont  of  the  in- 
jury to  «^ch  they  arose,  were  not  Incident 
to.  or  any  part  of  tbe  right  of  way  granted 
by  appellees;  the  railroad  having  been  con- 
structed In  a  street  of  the  dty  of  Hot  Springs. 
They  had  not  waived  snch  damages,  and. 
under  the  Constitution  of  this  state,  were  en- 
titled to  recover  them.  Hot  Brings  R  Co. 
T.  Williamson,  46  Ark.  429. 

In  the  second  paragrapb  of  its  complaint 
appellant  falls  to  show  a  cause  of  action. 
Appellees  covenanted  that  it  should  have 
quiet  and  peaceable  possession  of  the  right 
of  way  granted  by  them.  No  paragraph  in 
the  complaint  shovrs  s  breadi  of  tUs  cove- 
nant 

;    Judgment  afltrmed. 
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BOHNE  et  al.  t.  BLANKBNSHIP  et  al. 
(Court  of  Aiveali  of  Kentoc^.    Jan.  6,  1901.) 

HIGHWAYS  —  DEDICATION  —  APPROPRIATION 
WHEN  NOT  KEPT  IN  PROPER  REPAIR— AC- 
TION TO  SNJOIN— PARTIES  PLAINTIFF. 

1.  Where  land  has  been  dedicated  as  a  pab- 
lie  hinihwaj,  and  the  dedication  has  been  ac- 
cepted on  behalf  of  the  public,  failure  of  the 
public  to  put  and  keep  it  in  proper  repair  will 
not  aotbwlxe  the  owner  of  adjacent  premises 
to  appropriate  H  to  liia  priTate  use,  oTea  tern* 
porar^. 

2.  Where  the  owner  of  land,  on  dividinfr  It 
into  lots,  dedicates  a  strip  of  ft  as  a  highway, 
a  snbsequeut  purchaser  of  one  of  the  lots  ad- 
jacent to  it  haa  such  an  Interest  in  the  unob- 
structed use  of  the  way,  in  the  nature  of  an 
appurtenance  to  his  lot,  that  he  may  maintain 
injuDetfon  to  abate  ohstmctlon  of  the  way. 

Appeal  from  Circnit  Court,  Bullitt  County. 

"Not  to  be  officially  reported." 

Suit  by  E.  C.  Botane  and  others  against  J. 
3.  Blankenship  and  others.  Judgment  for  de- 
fendants. Plaintiffs  appeal.  Reversed. 

Charles  Carroll,  for  appellants.  Falrtefffb, 
Stranas  ft  Fairlali^  for  appelleeo. 

tyBBAR,!.  Tbe  partlw  to  tbls  appeal  and 
rait  have  title  to  adjoining  lots  from  a  com- 
mon grantcw.  la  the  deed  to  an^eUeea,  the 
grantor  reaerred  a  16-foot  strip  of  land  ad- 
joining a  railroad  rigbt  of  way  as  a  public 
highway,  eqnressly  dedicating  It  to  the  use 
of  Uie  public  The  county  court,  by  an  order 
of  record,  has  accepted  the  proposed  dedica- 
tion, but  has  not  allotted  hands  to  woilc  It 
Appellees  built  a  fence  across  and  along  the 
paaaway.  so  as  to  hinder  Its  use  by  the  pub- 
lic Aiq^ellantB  sue  to  restrain  flie  continuing 
of  the  obstructkm.  Appellees  admit  the  right 
of  the  public  to  the  ptuBsway,  but  aay  that, 
nntll  the  proper  public  authorities  hare  actu- 
ally taken  cbai^  of  tiie  road  and  put  It  in  fit 
condition  for  travel,  they  may  obstruct  it 
with  impunity. 

We  are  of  opinlra  that  after  land  has  been 
dedicated  by  the  owner  to  the  use  of  the  pub- 
lic as  a  highway,  and  tbe  dedication  has  been 
acc^tttl  by  or  on  behalf  at  the  public,  as 
baa  been  done  In  this  case,  the  right  of  the 
pnbUe  to  use  it  without  hindrance  from  tha 
owner  of  the  bnrthened  estoto  is  complete. 
It  will  not  do  to  say  that.  If  tbe  puUle  ao- 
ttorltles  fall  to  ke^  a  road  in  proper  re* 
pair,  the  owner  of  the  adjacent  premises 
may  appropriate  it  to  bis  private  use^  even 
temporarUy.  The  pubUe  lose  none  (tf  th^ 
rlgbts,  once  acquired,  to  use  a  highway, 
merely  because  some  public  servant  has  omit- 
ted to  do  his  duty  in  keying  the  way  In 
repair. 

It  ia  also  claimed  that  appellants,  owners 
of  an  adjacent  property,  had  no  such  particu- 
lar interest  as  warranted  their  suit  for  relief 
asainst  tbe  maintenance  of  a  public  nui- 
sance Injunction.  But  appellante  have  an 
Interest  In  tbe  free  and  unobstructed  use  ot 
tlw  paasway  b^ond  that  of  the  public  gen- 
erally.  Tbe  way  In  question  was  dedicated 
by  tiie  ftnrner  owner  when  he  divided  the 
original  tract  of  land  Into  lote  tta  sale^  in- 
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tending  thereby  clearly  to  afford  a  way  of 
outlet  from  appellants'  lot  Their  use  of  the 
passway  Is.  In  the  nature  of  an  appurtenant 
to  their  lot,  the  obstruction  of  which  gives 
them  a  right  of  action  for  relief  by  Injunction. 
Damages  recoverable  from  a  solvent  inter- 
ferer  in  such  case  is  not  an  adequate  remedy. 

Tbe  Judgment  of  the  circuit  court  dismiss- 
ing appellants*  petition  is  reversed,  and  the 
cause  Is  remanded,  with  directions  to  enter 
Judgment  granting  the  InJnnction  prayed  tor. 

MAGRUDBR  t.  POTTBH  et  al. 

(Court  of  Appeals  of  Kentucky.   Jan.  7,  1904.) 

HOAOS  —  DEDICATION  —  PRESUMPTION  —  PEB- 
HiaSlVa  USB— BURDEN  OF  PROOF. 

1.  A  dedication  by  the  owner  and  acceptance 
by  the  proper  authorities  will  be  presumed 
where  a  passway  has  been  used  by  ue  public 
continuously  for  more  than  IS  years. 

2.  Where  a  passway  has  been  contlnuoaaly 
used,  as  a  matter  of  right,  for  15  ^eara,  anez- 
plained,  a  presumption  of  grant  arises. 

3.  When  a  nasBway  has  been  used  for  som^ 
thing  like  a  half  century,  it  Is  unnecessary  to 
show  by  iioBitive  testimony  that  the  use  was 
claimed  as  a  matter  of  righL 

4.  After  a  passway  has  been  used  for  some- 
thing like  a  half  century,  the  harden  la  ou  de- 
fendant, in  an  action  to  open  it,  and  for  dam- 
ages for  its  obstructicm,  to  show  that  tbe  use 
was  only  pumisuve. 

Appeal  fsom  Circuit  Court 

"Not  to  be  officially  reported.** 

Action  by  8.  0.  Magrudw  against  B.  L. 
Potter  and  anoflier.  From  a  judgment  tm 
defendantt,  plaintiff  appeals.  Reversed. 

W.  F.  Bradshaw,  for  appellant  Wheeler 
&  Hughes,  for  appellee  Q.  St.  &  M.  O.  B.  G& 
Bloomfield  &  Crtce,  for  appellee  Potter, 

HOBSON,  J.  This  appeal  la  prosecuted 
from  a  Judgment  of  the  circuit  court  Bustain- 
ing  a  general  demurrer  to  the  plaintiff's  pe- 
tition. In  which  It  Is  alleged  that  the  plaintiff 
owns  70  acres  of  land  In  McCracken  county, 
on  which  he  resides;  that  the  defendant  R. 
L.  Potter  Is  the  owner  of  an  adjoining  tract 
of  land,  recently  acquired  by  him  by  pur- 
chase from  T.  E.  Haddoz,  which  Ilea  north 
of  the  plaintiff's  land,  and  between  it  and  the 
public  road,  the  distance  being  about  400 
yards;  that  Potter  also  owns  another  tract, 
of  160  acres,  lying  east  of  this  tract,  and 
adjoining  it;  that  between  these  two  tracts, 
and  running  from  the  county  road  down  to 
plaintiff's  land,  and  alongside  of  it  out  to 
another  county  road,  there  has  existed  for  40 
or  50  years  a  lane  which  is  a  road  or  pass- 
way  by  which  the  plaintiff  can  get  out  from 
his  land  to  the  public  road;  that  the  trav- 
eling public  have  used  this  road  for  more 
than  40  years,  not  as  a  matter  of  permis- 
sion, but  as  a  matter  of  right;  that  this  way 
has  been  recognized  and  used  as  a  right  on 
substantially  the  same  ground  It  now  occu- 
pies for  more  than  40  years;  that  tbe  land- 
owners on  each  side  of  it  have  tor  that  Iwigtb 
of  time  conceded  and  leoogniaed  the  rtipit  of 
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the  pDUle  to  tniTfll  qpou  tiu  road  l^r  lear- 
Ing  a  lane  tnm  13  to  18  feet  In  width;  ttiat 
the  pasrwaj  was  on  easement  belonging  to 
the  plalntUTa  farm,  and  was  so  recognlaed- 
and  regarded  hy  Us  Tcndor,  Theodore  Brad- 
shaw,  for  more  than  20  Tears,  dnrlng  which 
period  he  owned  the  land,  and  redded  on  It; 
that  the  said  voidor  and  others  and  the  trar- 
aUng  pabUc  have  contlnnonaly  used  and  trav- 
ded  oTer  this  passagewsr,  as  a  matter  of 
tor  a  period  of  more  ttaap  00  years  past, 
and  this  right  was  conceded  by  the  land- 
owners on  each  side,  by  setting  their  fences 
back  so  as  to  lesTO  tiie  lane;  that  26  w  80 
years  ago  the  land  owned  by  the  plaintiff  and 
thB  defendant  Potter  all  lay  In  one  body,  and 
was  one  farm,  owned  by  Shelby  Bradidiaw, 
and  the  said  paBsway  extended  north  and 
Bonth  along  the  east  boundary  of  said  farm; 
Ibat  recently  the  dtfendant  Potter  has  bollt 
a  fence  a<xosa  the  paaeway,  and  his  oode- 
fendant  has  made  a  cut  across  It,  so  as  to 
obstruct  it  and  prevent  its  use,  destroying 
plalntUfs  way  of  reaching  tiie  county  road. 
The  plalntlffl  prayed  Judgment  opening  the 
load,  and  damages  for  Its  obstruction.  The 
court  sustained  the  demnrrer,  It  seems,  upon 
the  idea  that  flme  Is  no  allegation  of  a  gnnt 
dedication  to  flie  public,  w  acceptance  by  It, 
and  that  the  allegations  of  the  petition  are 
not  sufficient  to  show  a  continuous  luddtng 
by  adverse  possesalim  of  the  land  as  a  pri- 
vate passway. 

In  BUey  t.  Buchanan  (Ky.)  76  8.  W.  627, 
and  Bohne  ▼.  Blankenshlp  (decided  Jan.  6, 
1901)  77  8.  W.  019.  this  court  considered  at 
length  the  question  whether  a  dedicatiOD  by 
the  owner  and  acceptance  by  the  pr<v>er  aa- 
thorltles  will  be  presumed  whwe  a  passway 
has  been  used  by  the  public  contlnnonsly  for 
more  than  16  years  without  let  or  hindrance 
from  the  owner;  and,  nndor  the  rule  laid 
down  In  those  cases,  Vae  allegatlona  of  the 
petition  are  sufficient  to  show  prima  fade 
that  the  road  Is  a  public  way.  In  Butt  v. 
Napier.  14  Bush,  46;  Talbott  t.  Thorn.  01 
Ky.  417, 16  B.  W.  88;  Newcome  v.  Crews,  08 
Ky.  80.  82  S.  W.  M7;  Potts  v.  Clark  (Ky.)  62 
8.  W.  884;  Bowen  v.  Cooper  (Ky.)  66  8.  W. 
601;  Olay  v.  Kennedy  (Ky.)  72  8.  W.  816- 
It  was  held  that  the  continued  use  of  a  pass- 
way  as  a  mattra  of  rl^t  for  15  years,  unex- 
plained, will  create  a  presumption  of  grant, 
and  that,  wb^n  the  jtassway  has  been  used 
for  something  like  a  half  century,  it  is  un- 
necessary to  show  by  positive  testimony  that 
tile  use  was  claimed  as  a  mattw  of  right,  but 
that  after  such  a  great  Inigtli  of  time  the 
burden  Is  on  the  defendant  to  show  that  the 
use  was  only  permissive.  Undw  these  prin- 
ciples, the  facts  stated  in  the  petition  are 
sufficient  to  raise  a  presumption  of  a  grant  of 
a  private  passway  if  no  public  right  la  e«- 
tablished. 

The  court  therefore  erred  In  sustaining  the 
demurrer.  Wbwefbre  the  Judgment  is  r^ 
versed,  and  cause  remanded  for  farther  pro- 
ceedings consistent  herewith. 
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TORFF  et  aL 
(Court  of  Appeals  of  Kentucky.  Jan.  6, 1001) 

OARRIBR-DELIVBRT  OF  HACHXNS-HBauaENT 
DELAY— MEASURH  Or  DAKAM-TEBDICni- 
BVIDRNCB—SUFFICIBINCY. 

LA  pervnptory  lnstnictlo&  is  propsriy  le- 
fosed  woere  the  evidence  Is  conflfctliig. 

2.  Objectionable  gnestlons  and  answws  In  a 
deposition  must  be  excepted  to  spedflcally,  and 
unless  such  exceptions  appear  In  tiie  bill  of  eri- 
denee  they  will  not  be  coosidered  on  appeaL 

3.  Where  no  Incompetuicy  of  a  witneu  ap- 
pears, an  objection  to  the  reading  of  bis  depo- 
sition as  a  whole  is  withoat  merit. 

4.  BTideace  considered  in  action  against  a 
carrier  for  negligent  delay  In  dellvezy  of  a 
machine,  and  heli  snffldent  to  sostsln  verdict 
for  plaintiff  for  ^0. 

5.  A  carrier  la  responsible  for  damages  for 
negligent  delay  la  duivery  of  a  machine  tniij 
on  the  ground  of  nnreasonable  delay  in  delir- 
•rlng  It.  after  prepayment  of  the  frd^it,  whsa 
prepayment  may  be  required  by  the  carrier. 

6.  It  is  the  duty  of  a  consignee  to  use  ordi- 
nary care  to  ascertain  the  cause  of  the  delay 
in  the  transportation  of  a  shipment. 

7.  It  ia  the  duty  of  a  consignee  to  nse  ordi- 
nary care  to  remove  tiie  cause  of  the  delay  is 
the  transportation  of  a  shipment. 

8.  It  Is  the  doty  of  a  consignee  oC  a  ma- 
chine to  use  ordinary  care  in  obtaining  anothar 
machine,  where  the  one  shipped  is  didsyed  la 
transportation. 

0.  In  an  actirai  against  a  carrlw  fOr  damages 
for  negligent  delay  In  ddiverv  of  a  nachiiw, 
the  measnre  of  damage  Is  men  a  sum  as  was 
the  natural  and  proiiniate  result  of  the  car- 
rier's  delay  after  receiving  payment  for  the 
shipment,  and  for  such  time  only  as  IntaTened 
between  the  date  the  machine  should  hsTe  been 
delivered  and  anch  time  as  by  the  nae  of  ordi- 
nary care  the  consignee  could  liave  removed 
the  cause  of  delay  or  obtained  another  ma- 
chine, including  the  increased  cost  of  labtv 
to  the  consignee  in  tiie  absence  of  the  ma- 
chine and  the  loss  of  time  or  profits  on  eon- 
tracta  made  by  the  consignee. 

Appeal  from  Orcuit  Court,  Oldham  Ooun- 
ty. 

"Not  to  be  offlciaUy  reported." 

Action  by  Lee  BottorfT  and  others  against 
the  Louisville  &  Cincinnati  Packet  Cbmpany. 
From  a  judgment  for  plalnttOs;  defendant  ap- 
peals. Affirmed. 

D.  H.  French,  tor  appellanL  Iteiis  ft 
Morris,  for  a^ellees. 

SBTTLD,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  f250  against  the  appellant  recov- 
ered by  appellees  In  the  Oldham  drcvlt  court, 
for  damages  sustained  by  reason  of  the  al- 
leged negligent  failure  of  the  fbrmer  as  a 
common  carrier  to  tranapffirt  and  6^«r  to 
the  latter  wltiiin  a  reasonable  time  a  ma- 
chine made  by  the  Hulwr  Manofactnring 
Company,  of  Marion,  Ohio,  known  as  a  *^lf- 
feeder,"  and  Intended  for  use  In  operating 
a  wheat  thresher  owned  by  the  ai^llee& 
The  facts  presented  by  Hie  record  are  as  Col- 
lows:  Tiie  appellees  In  the  latter  part  of 
June,  1001,  through  one  Stoll,  ordered  of  Hie 
Huber  Manufacturing  Company  a  feeder, 
whldi  was  shipped  by  ttie  company  June  26, 
1001,  ovtt  the  Brie  Bailroad,  fmn  Maiton  to 
Cincinnati,  Ohio,  to  be  transported  by  Hie 
appdlant  on  (me  of  its  steamboats  from  tbat 
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eStj  down  flie  Olilo  ilver  to  Tarleton'i  Lud- 
ing;  In  Oldbam'ooim^,  Ej.,  where  It  wan  to 
be  nctiTed  bj  the  appelleeiL  Upon  iti  leadi- 
ing  Olndsnatl  the  feeder  was  delivered  to 
Bobert  Little,  transfa  agent,  who.  on  Jnly 
8,  1901,  ddlvered  It  to  the  agent  of  the  ap- 
pelant to  be  shipped  upon  one  of  Ita  atedm- 
hoats  to  Its  final  destination,  Bnt  appel- 
lant's agent  refused  to  ship  the  feeder  with- 
out the  prepayment  of  Hie  freight  diarges 
tiierefor,  which  fact  was  made  known  to  Lit- 
tle, and  by  him  communicated  to  the  Srle 
BallToad  Oompany,  which  In  torn  communi- 
cated It  to  the  Huber  Mannfactarlt«  Com- 
pany, at  Mulon,  and  that  company,  upon 
being  anttaorlsed  app^lees,  through  Ito 
Lezlngtam  agen^  then  paid  the  demanded 
charges  to  the  Rgeat  of  the  Brie  Railroad 
Oompany,  who  directed  little  to  pay  them  to 
the  appellant;  which  he  did  not  later  than 
July  15,  1901,  bnt  the  feeder  was  not  trans- 
port^ 1^  appellant  to  Tarleton's  Landli^ 
<x  delivered  to  the  appellees  untU  July  81, 
1901.  It  Is  admitted  by  the  appellant  that 
the  feeder  was  not  delivered  at  Tarleton's 
Landing  nntU  July  81.  1901,  and  also  admit- 
ted that  it  refused  to  ship  It  without  prepay- 
ment of  the  freight,  and  there  seems  to  be 
llttie  doubt  from  the  evidence  that  the  feed- 
er was  received  by  it  July  8d.  It  Is,  how* 
ever,  claimed  by  appelant,  and  such  was  the 
testimony  of  Its  several  witnesses,  that  the 
fr^ht  was  not  paid  by  Little  until  July 
SOth— only  the  day  before  tlie  dellvoy  of  the 
feeder  to  ai^lleaL  The  Issue  made  by  the 
pleadli^  on  this  point  was  whether  or  not 
the  appellant  ftlled  to  deliver  the  feeder  at 
Tarleton's  Landing  i^  Ithln  a  reasonable  time 
after  the  prepayment  ot  the  frdght,  and,  as 
Little  teatlfled  that  the  freight  was.  In  tmiy 
event,  paid  appellant  by  July  15th.  and  the 
feeder  was  not  delivered  to  appellees  until 
July  8lBt,  If  his  testimony  was  accepted  by 
the  Jury  they  evidently  came  to  tiie  conclu- 
sion that  the  interval  of  18  da^  constituted 
unreasonable  and  toezcnsable  delay  on  tiie 
part  of  appellant,  for  which  It  ought  to  ac- 
count to  the  appellees.  The  evidence  tumlsh- 
ed  by  the  witnesses  Introduced  by  the  appel- 
lees strongly  cmiduces  to  prove  that  the 
feeder  was  recdved  by  appellant^s  Cincin- 
nati agent  July  8d.  at  which  time  prepay- 
ment of  tiie  fr^ht  was  demanded.  On  the 
Kime  day  the  amount  of  the  freight  was  psld 
by  Dnmbaugh,  of  the  Huber  Company,  to  the 
EIrle  Ballroad  Company.  Cbrrectlon  of  the 
waybill  was  then  commenced,  and  by  di- 
rection of  the  Erie  Balhroad  Company  Little 
paid  the  freight  to  the  appellant  as  soon  as 
the  correction  was  completed,  which  be  says 
was  not  later  than  July  16th.  It  doubtless 
aiq>eaTed  to  the  jury  unreasonable  that  the 
Huber  Company,  railroad  company.  Little^ 
and  vw^Iees,  after  receiving  <»  July  8d  no- 
tice of  the  appellantfs  demand  for  prepay- 
ment of  the  freight,  should  have  allowed 
[iractically  a  whole  month  to  pass  without 
seeing  It  paid,  and  equally  unreasonable  that 


the  appellant  would  have  permitted  itself  to 
be  put  to  the  trouble  of  storing  and  coring 
txa  the  madilne  for  a  month  without  know- 
ing whether  or  not  the  charges  would  be 
paid.  At  any  rate,  the  trial  court  was  un- 
able to  say  that  there  was  no  evldraee  what- 
ever to  support  the  appellees'  cause  of  ac- 
tion, th«efore  the  peremptory  instruction 
asked  for  by  appellant  ms  prop»ly  refused. 
It  cannot  be  denied  that  the  evidmce  was 
conflicting,  but  in  that  state  of  case  It  was 
the  iffovhice  of  the  Jury,  and  not  of  the  court, 
to  determine  its  wdght  and  effect. 

It  is  insisted  for  the  appellant  that  -the 
depositions  of  Dumbsugh,  Sand.  Agnew,  and 
Uttle  were  inoompetoil^  and  ahould  have 
been  excluded  by  the  court  It  will  be  found 
ttiat  the  only  ezccsrtJons  shown  by  the  rec- 
ord are  to  each  of  thue  deposlllQns  as  a 
whole,  consequently  they  only  go  to  the  com- 
petency of  the  witnesses.  If  particular  ques- 
tions or  answers  In  a  deposition  ore  objected 
to.  they,  and  each  of  them,  must  be  ezcn^ted 
to  qw^cally,  and  such  exceptions  must  ap- 
pear In  the  bill  of  evidence;  otiterwise  th^ 
cannot  be  considered  by  this  court  The  wit- 
nesses whose  d^KMdtlons  are  complained  of 
all  appear  to  have  been  competent  to  testi- 
fy, and  the  lower  court  did  not  err  In  pe]> 
mitting  tbttir  depositions  to  be  read  to  tiie 
Jury. 

On  tiie  question  of  damages  there  was  no 
conflict  of  evidence.  It  Is  clearly  shown  that 
the  "self-feeder"  was  not  received  by  the 
appellees  until  about  the  close  of  the  wheat- 
threshing  season.  They  had  contracted  to  the 
beginning  of  the  season  to  thresh  sifndry 
crops  of  wheat  for  their  neighbors  and  cns- 
tomera  upon  the  faith  of  being  able  to  pro- 
cure the  self-feeder  In  time  to  do  so^  and 
the  proof  shows  that  with  the  help  of  the 
feeder,  If  It  had  been  received  In  reasonable 
time  after  being  ordered,  they  could  have 
threshed  every  crop  engaged  to  them,  but 
tiiat  by  reason  of  the  delay  In  Ite  delivery 
they  lost  and  were  compiled  to  abandon 
mai^  of  these  crops.  It  also  appears  that 
In  attempting  to  operate  tiielr  wheat  thresher 
without  the  assistance  of  the  self-feeder  ap- 
pellees were  put  to  additional  expense  In  em- 
ploying extra  bonds  and  In  boarding  ttem; 
that  with  the  self-feeder  from  200  to  MO 
bushels  more  of  wheat  per  day  could  be 
threshed  than  without  It  and  that  appdiees 
during  the  season  ot  1901,  by  reason  ot  not 
having  the  use  of  the  self-feeder  ordered  by 
them,  lost  the  threshing  of  not  leas  than 
8,000  butfhels  of  wheat  from  the  crops  con- 
tracted to  them,  for  which  they  would  have 
received  five  cents  0«r  bushel.  In  view  of 
this  SvldCTce  we  are  unable  to  say  that  92G0, 
the  amount  allowed  appellees  by  the  verdict 
of  tiie  Jury,  Is  unreasonable  or  excessive,  al- 
though, according  to  their  own  evld^ce.  Ihey 
lost  the  use  of  the  self-feeder  only  16  days. 
Oonsequentiy  we  are  unable  to  sustoto  tite 
eontentton  of  counsel  for  appellant  that  the 
verdict  is  flagrantly  against  the  evidence 
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We  httTe  been  unable  to  find  any  error  In 
the  InatmctloDa.  They  recognize  the  right 
of  appellant  to  require  of  appellees,  under 
the  facta  of  this  case,  the  prepayment  of  the 
freight  for  transporting  the  self-feeder,  and 
make  it  responsible  for  damages  only  upon 
the  ground  of  unreasonable  delay  in  deliver- 
ing It  after  the  prepayment  of  the  freight,  If 
It  was  prepaid,  and  there  was  such  delay. 
They  also  told  the  Jwcy  that  it  was  the  du^ 
of  the  appellees  to  use  ordinary  care  to  ascer^ 
tain  the  cause  of  the  delay  in  the  transporta- 
tion of  the  feeder,  and  to  use  such  care  in 
removing  such  cause  or  In  obtaining  another 
feeder;  and,  fnrthw,  if  tbey  found  for  appel- 
lees, that  the  measure  of  damages  was  such 
a  sum  as  was  the  natural  and  proximate 
result  of  appellant's  failure  to  transport  the 
feeder  to  Its  destination  in  a  reasonable  time 
after  receiving  payment  therefor,  if  It  did  so 
fall,  and  for  such  time  only  as  intervened 
between  the  date  the  feeder  should  have  been 
delivered  at  Tarleton's  landing  and  such  time 
as  by  ttae  use  of  ordinary  care  the  appellees 
could  have  removed  the  cause  of  delay  or 
have  obtained  another  feeder,  and  in  this 
connection  that  they  might  consider  the  in- 
creased cost  of  labor,  If  any,  in  operating  the 
thresher,  the  loss  of  time  or  profits  on  the 
contracts  made  by  appellees,  caused  by  the 
failure,  it  any,  of  appellant  to  transport  the 
feeder  to  Its  destination  In  a  reasonable  time 
after  prepayment  of  freight;  If  there  waa 
any  such  delay. 

Finding  no  error  in  the  record  whereby  the 
snbstantial  rights  of  the  appellant  have  been 
prejudiced,  tbe  judgment  Is  affirmed. 

WOODRUFF  et  aL  v.  OOMMONWKALTH. 
(Oonrt  of  Appeals  of  Kentadcy.  Jan.  6, 1801.) 

CRIMINAL  LAW— APPEAL-RflmBW— NEW 

TRIAU 

1.  The  verdict  Id  a  criminal  case  will  not  be 
disturbed  on  appeal,  there  being  any  evidence 
to  Btipport  it 

2.  The  question  of  misconduct  of  a  Juror, 
from  incompeteucr  arising  during  the  trial,  be- 
In^  raised  for  the  first  time  on  motion  for  new 
trial,  cannot  be  considered  oo  appeal;  decisions 
of  the  court  on  motion  for  a  new  iiitLl  being, 
by  proTiBioD  of  Cr.  Code,  $  281,  not  subject  to 
exception. 

Appeal  from  Circuit  Court,  Christtan 
County. 

"Not  to  be  oCBclally  reported." 
John  Woodruff  and  Francis  Drake  were 
convicted  of  murder,  and  appeaL  Affirmed. 

W.  H.  Tost,  for  appellant!.  Hunter  Wood 
&  Son,  for  the  Commonwealth. 

CBBAB,  J.  Appellants  were  convlctod 
and  sentenced  to  life  Imprisonment  unB«  an 
Indictment  chandng  them  with  tbe  murder  of 
Robert  H.  Golfoy.  Although  some  eeven 
grounds  for  a  new  trial  are  set  out  In  ttae 
motlou  before  tbe  drcnlt  court;  CMiIy  two  an 
presented  by  the  brief  ctf  counsel  for  appel- 
lants In  this  case,  namely:  (1)  Xbat  tlie  rm^ 
diet  was  Influenced  and  brought  about  bj 


passion  and  prejudice,  and  was  contrary  to 
the  evidence;  and  (2)  that  the  court  erred 
in  refusing  a  new  trial  on  account  of  the 
misconduct  of  one  of  the  jury.  An  examina- 
tion of  the  other  grounds,  not  discussed  in 
the  brief,  falls  to  dlBclose  wherein  tlie  court 
erred  to  any  extent 

There  was  a  great  conflict  of  evidence  con- 
cerning appellants'  guilt  If  the  vrltnessea 
for  aH>cIlants  were  believed.  It  would  be  im- 
possible for  the  jury  to  have  returned  their 
verdict  On  the  other  hand.  If  the  evidence 
of  the  commonwealth  witnesses  was  believ- 
ed, there  was  enough  to  sustain  the  verdict 
In  this  case.  In  the  criminal  practice  In  tbls 
state  there  is  probably  no  question  as  thor- 
oughly fixed  as  that  this  court  cannot  and 
will  not  Interfere  with  the  verdict  ot  a  Jury 
where  there  Is  any  evidence  to  support  It 
An  examination  of  the  following  cases,  not 
mentioning  a  great  number  of  otbars,  wouM 
seem  to  be  sufficient  to  conclude  this  inquiry: 
Travis  t.  Commouwealtb.  96  Ky.  77,  27  &  W. 
8BS;  White  v.  Commonwealth.  96  Ey.  ISO, 
28  S.  W.  340;  Nantz  v.  Commonwealth.  29 
S.  W.  333;  Vowella  v.  Commonwealth.  83 
Ey.  193;  Patterson  v.  Commonwralth,  86  Ey. 
813.  5  S.  W.  387;  Jackson  v.  Commonwealth. 
100  Ky.  239.  38  S.  W.  422,  1091.  66  Am.  St 
Rep.  336;  Pace  v.  Commonwealth.  37  &  W. 
948;  Barnes  v.  Commonwealtb,  101  Ey.  556, 
41  S.  W.  772;  Nelson  v.  Commonwealth,  62 
8.  W.  1018. 

Tbe  alleged  misconduct  of  the  juror  George 
W.  Embry  Is  that  Embry  became  incompe- 
tent to  proceed  with  tbe  trial  on  account  of 
mental  aboratlon,  cbaraeteriaed  in  tbe  ar- 
gument as  temporary  lunacy.  It  was  at- 
tempted to  be  shown  upon  the  mottim  tm  a 
new  trial,  where  the  matter  was  first  pre- 
sented to  the  trial  court,  that  Embry  was 
laboring  under  a  hallucination  that  he  was 
beSag  tried  for  some  offense;  tiut  certain 
ofllcas  of  tbe  oonrt  and  oth«  persons  wen 
bis  prosecutors.  On  ttae  contni7i  a  nmnber 
of  tbe  jurors,  the  physician  who  taad  attended 
Embry.  and  tbe  staerUf  who  had  custody 
the  Jury,  all  testified  that  Embry's  Indimo- 
sltlon  was  physical  only,  did  not  afllect  tals 
mind,  and  did  not  disqualify  falm  trom  his 
duties  as  juror;  that  his  intellect  was  clear, 
and  tals  will  and  judgment  amnrently  nnln- 
flnenced  by  tais  ptayslcal  condition.  It  fur> 
ttaOrmore  appeared  that  the  condition  of  tbe 
juror  (the  trial  having  lasted  for  several  days) 
was  brought  to  the  attenttoa  ot  ttae  learned 
trial  judge,  wtao  perscmally  examined  ttae 
juror  and  questtoned  blm  at  ttae  time  con- 
cerning his  aldllty  to  proceed  wltti  tbe  trial, 
and,  being  satisfied  from  tals  answer  and  Cron 
the  Inspection  of  the  court  that  he  was  able, 
the  trial  was  i»oceeded  wltta  witbout  objec- 
tion. We  are  satisfied,  from  an  ocamination 
of  the  record,  that  ttae  Juror  was  not  Inoom- 
potent  because  of  any  mental  infirmity;  at 
least,  it  is  not  shown  ttaat  tae  was.  Bat  a 
more  serious  objection  to  the  coosldnaUon 
of  this  ground  Is  presented  by  ttae  teet  that 
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the  question  arose  for  the  first  time  upon  the 
motion  for  a  new  trial.  Under  the  i^oTiBion 
of  section  281  of  the  Criminal  Code,  the  de- 
cisions of  the  court  upon  the  motion  for  a 
n«w  trial  are  not  subject  to  exceptions,  and 
conseqnentlr' are  not  reviewable  on  appeal. 
Smith  y.  Commonwealtb,  100  Ky.  133,  37  B. 
W.  686;  Sawyers  t.  Commonwealth  (Ky.) 
38  8.  W.  136;  Terrell  r.  Commonwealtli,  18 
Bush,  246;  Kennedy  t.  Gommonweatth,  14 
Bush.  343;  Redmon  T.  Commonwealth,  82 
Ky.  834;  Brown  T.  Commonwealth,  14  Bush. 
400;  Fuqna  t.  Commonwealth  (Ky.)  73  S. 
W.  782;  Vinegar  r.  Oommonwealtb  QCy.)  48 
S.  W.  510. 

The  record  fails  to  show  any  error  of  the 
trial  court  to  which  appellants  objected  or 
excepted.  Under  the  repeated  adjudications 
of  this  court,  we  are  without  power  to  ex- 
amine further  the  matters  complained  of  in 
argument  as  constituting  the  grounds  for  this 
appeal. 

Tbwefore  the  Judgment  must  be  a  firmed. 


OAMPBELL  et  aL  T.  COMBS. 

(Gburt  of  Appeals  of  Kentucky.  Jan.  6,  1901) 

BOUMDARIBS— ORAL  AGREEMENT  FOR  DIVID- 
INQ  LINE— BINDING  EFPSOT— 
LAPSE  OF  TIME. 

1.  In  1860,  a  father,  who,  with  his  sons,  held 

Stents  on  certain  lands,  agreed  orally  with 
e  owner  of  an  orerlapping  grant  on  a  dirid- 
ing  line,  and  this  line  was  ohserred  by  him 
and  his  diildren  till  1894,  when  vendees  of 
the  children  began  to  disregard  it.  Held,  that 
the  agreement  was  binding  on  the  children  and 
their  vendeee. 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  Sallie  Combs  against  W.  B. 
Campbell  and  others.  Judgment  for  plain- 
tiff and  defendants  apj>eal.  Afttrmed. 

J.  J.  O.  Bach  and  N.  H.  BfUler,  for  app^ 
lants.   Bailey  P.  Wootton  and  Jesse  iforgan, 

for  appellee. 

NUNN,  3.  Appellee  secured  a  Judgment 
for  ^10  against  appellants  for  a  trespass  up- 
on her  land  by  cutting  and  hauling  away 
timber  trees  therefrom.  Of  this  Judgment 
appellants  complain.  The  facts,  In  sub- 
stance, are  as  follows:  Prior  to  the  year  1800 
Nicholas  Combs  was  the  owner  by  patent 
from  the  commonwealth  of  Kentucky  of 
eeveral  tracts  of  land  on  First  creek,  and  Mc- 
Oager  Napier  was  the  owner  of  lands  on  Six- 
teen Mile  creek.  One  of  Napier's  patents 
for  400  acres  was  issued  to  and  in  the  name 
of  his  sons  Patrick  B.  and  McCager  8.  Na- 
pier. This  patent  extended  oreir  the  ridge 
between  Sixteen  Mile  creek  and  First  creek, 
and  a  portion  of  It  was  situated  on  the  wa- 
ters of  First  creek,  and  it  was  on  this  portion 
of  the  400'acre  patent  where  the  trespass 
was  committed.  A  portion  of  the  lands  pat- 
ented to  Nicholas  Combs  extended  over  this 
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dividing  ridge,  and  was  eiiuated  on  Slxte«a 
Mile  creek.  The  proof  shows  without  much, 
if  any,  contradiction,  that  In  the  year  1800 
Combs  and  Napier,  for  himself  and  boys,  en- 
tered into  an  oral  agreement  by  which  it  was 
agreed  that  the  top  of  the  dividing  ridge 
between  First  and  Sixteen  MUe  creeks  should 
be  the  line  between  their  lands;  that  Napier 
and  bis  children  were  to  have  all  oT  the  land 
of  Combs  on  Sixteen  Mile  creek  and  CJombs  * 
all  the  Kapler  lands  on  First  creek.  At  the 
time  of  this  agreement  Combs  lived  on  First 
creek  and  Napier  and  bis  boys  on  the  other 
creek,  and  each  from  that  time  recf^lsed 
this  agreed  line,  and  claimed  to  It  as  long  as 
th^  lived,  and  their  children  and  heirs  recog- 
nized it  as  the  true  line  until  the  year  1804, 
when  appellants,  as  vendees  of  Patrick  B. 
Napier  and  McOager  Napier,  Jr.,  took  pos- 
session of  that  part  of  the  400-acre  patent 
In  controversy.  Appellee  claims  under  a  di- 
vision of  the  lands  of  Nicholas  Combs,  and 
ber  part  In  tlie  division  fell  on  this  400-acre 
patent  Appellee  and  those  under  whom  she 
dalma  have  been  In  the  actual  adverse  pos- 
session of  the  lands  In  controversy  dnce  1800. 
The  only  question  to  be  determined  Is  vbetii- 
et  tbla  agreement  made  1^  McCager  Nai^ 
for  himself  and  boys  was  binding  upon  the 
boys.  The  agreement,  betog  oral,  was  not 
binding  of  ttsdf,  on  any  of  tbe  parties;  but 
when  the  parties  to  the  agreement  and  those 
Interested  execute  ft,  and  acquiesce  In  It, 
they  ought  not  to  be  allowed  to  revoke,  as  in 
this  case,  26  or  80  years  after  the  agreement 
was  made.  In  the  case  of  Alexander  v. 
Parks,  72  S.  W.  1107,  tbla  court  said:  "We 
do  not  mean  that  such  an  agreement  la  Ir- 
revocable. Any  party  to  ttie  agreemoit  may 
renounce  it,  within  the  proper  time,  or  avoid 
it  by  the  Instltntlott  of  pn^er  proceedings," 
etc.  The  case  of  Orlgsby  t.  Ccaaba,  etc. 
(Ky.)  21  S.  W.  87,  was  one  vbldi  involTed 
the  same  question  as  In  tlie  case  bef  Me  as. 
Tbe  court  In  that  case  said:  *^e  are  of  the 
opinion,  however,  Uut  both  in  principle  and 
tfy  authority  an  agreement  of  this  nature 
can  be  upheld.  It  Is  no  m<ne  a  swap  of 
lands  than  results  by  reason  of  agreed  cor> 
ners  between  neighbors,  or  agreed  division 
fences,  and  these  amlcaMe  arrangements 
have  been  sanctioned  by  repeated  adjudica- 
tion.'* These  cases  and  tbe  authorities  there- 
in cited  are  conclusive  of  Uils  case. 

Perceiving  no  error,  tiw  Judgmmt  nt  tbe 
lower  court  Is  affirmed. 


CiRATOBAFT  et  al.  T.  NATIONAL  BUILO- 

INO  ft  LOAN  ASS'N. 
(Court  of  Appeals  of  Kentucky.  Jan.  fl;  1904.) 

CORP0RATI0N8-V0LUNTART  LIQUIDATION. 

1.  Among  the  rights  inter  lese  of  stockhold- 
ers of  a  corporation,  on  Its  dissolution,  is  to 
share  pro  rata  in  proportion  to  the  number  of 
shares  held  by  each  In  Its  assets,  on  a  mon»' 
baaU;  and  though  a  majority  of  the  stockbold- 
«■  vote  that,  so  long  as  It  lastly  tbe  real  se- 
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tate  of  the  corporation  may  be  porctutBed  at 
certain  pricea  bj  the  stockholders  in  exdiange 
for  their  aliarea,  and  thati  1£  the  remainiDK  aa- 
Mta  are  eoffloient  to  the  other  atockhuders 
more  than  is  received  by  the  Htockholders  vho 
exchange  stock  for  land,  the  Burploa  shall  be 
diatribnted  to  all  atockholdera  alike,  the  cei^ 
poratlon  cannot  gire  an  indefeasible  title  to 
•tockhoMera  so  deslitv  to  porcbaBe,  as,  if  tbey 
thns  get  a  greater  proportion  of  the  assets  than 
the  other 'stockbolaera,  they  may  be  compelled 

•  by  dissenting  stockholders  to  refund  to  the  ei- 

.  tent  of  the  sorplns. 

Appeal  from  Oircult  Court,  Jeflecson  Comi- 
ty, Chancery  DiTlslon. 

"To  be  officially  reported." 

Action  by  the  National  BnUdlng  &  Loan 
Aasodation  against  George  Craycraft  and  an- 
other for  specific  performance  of  a  contract 
to  pnrcbaae  real  estate.  Judgmoit  for  plaln- 
tlfl.  Defendants  appeal.  Berersed. 

Strother,  Hardin  ft  Strotiier  and  H.  U. 
Jofanaon,  for  appellants.  Wocdfolk  ft  Klein, 
for  appeUee. 

0*REAB,  J.  Appdiee  iB  a  boUdlng  and  loan 
asBodatioD  organized  and  operating  under 
Hie  laws  of  Kentucky,  and  subject  to  the  pro- 
TlBlons  of  the  present  Oonstltntiou  and  stat- 
utes. Appellee  found  it  was  unable  to  pros* 
ecute  its  buBlness  with  success,  and.  in  the 
course  of  its  business,  by  Investment  in  real 
estate  and  the  purchase  of  real  estate  for 
debts,  it  acquired  real  pTopevty  of  the  value 
of  about  $140,000  at  Its  book  value;  tbat  is, 
at  the  price  which  the  property  cost  appel- 
lee. It  had  a  large  number  of  stockholders, 
holding  a  large  amount  of  Its  capital  stock, 
which,  at  its  book  value  (that  is,  the  aggre* 
gate  of  dues  paid  on  stock,  and  of  the  dlvl- 
dends  which  had  been  declared  and  credited 
to  the  stock),  amounted  to  a  sum  much  In 
excess  of  the  value  of  the  real  estate.  Its 
assets,  consisting  of  notes  secured  by  mort- 
gsges  and  by  pledges  of  stock,  together  with 
the  book  value  of  the  real  estate,  practically 
balanced  the  llablUtles  of  the  company  to  its 
stockholders.  The  pleadings  claim,  and  proof 
tn  this  case  Indicates,  that  this  real  estate 
could  not  be  sold  in  the  ordinary  and  usual 
way  of  selling  for  as  much  as  $140,000,  by 
practically  one-third  of  tliat  amount;  tbat  is, 
the  real  estate  could  not  have  been  sold  in 
the  usual  way  for  more  than  $93,000  or  $94,- 
000.  To  sell  nils  property,  therefore,  In  this 
way,  would  bave  made  the  company  unable 
to  pay  Its  Btockbolders  in  fall,  by  the  sum  of 
$46,000,  if  the  result  should  be  as  anticipated. 
Takli^  Into  account  depreciations  In  value 
aifd  losses  which  must  necessarily  result  in 
collecting  Its  personal  assets,  the  company.  In 
the  usual  way  of  winding  up.  is  probably  in- 
solvent. With  this  conditiou  confronting 
ttiem,  the  directors,  through  a  committee,  | 
while  In  process  of  liquidation,  conceived  a  I 
plan  of  disposlDg  of  this  real  estate  to  Its 
stockbolders  by  adding  to  the  cost  value  of 
the  real  estate  arbitrary  amounts,  not  exceed- 
ing 8  per  cott.  Qt  any  one  piece  of  propert^i 


and  accepting  in  payment  therefOr  stock  ot 
the  stockholders  at  its  book  valuer  with  the 
stipulation  that  in  tbe  event  the  aBseta,  upon 
final  dlstributiou,  were  sufficient  to  pay  to 
the  Btockholders  who  did  not  purchase  real 
estate  more  than  was  received 'by  the  stock- 
holders who  exchanged  stock  f<s-  real  eatate, 
such  surplus  should  be  distributed  to  all  of 
the  stockholders  alike.  It  will  be  observed 
that  there  was  no  final  surrender  of  the 
stock,  or  of  the  rights  of  stockholdera.  upon 
the  exchange  of  stock  for  real  estate.  In  or- 
der to  ratify  this  plan,  a  meeting  of  the 
stockholders  was  called,  and  was  attuided 
by  the  holders  of  a  bare  majority  ot  stock— 
a  bare  quorum— and  the  plan  was  ratified  by 
a  bare  majority;  and.  of  this  bare  majority 
of  the  stock,  26  shares  attending  the  meeting 
voted  against  approving  the  plan.  Under  the 
plan  adopted,  offers  for  the  property  by  stock- 
holders, to  be  paid  In  stock,  were  authorized 
to  be  made  up  to  the  Ist  of  February,  1803, 
at  which  time  the  right  of  stockholden  to 
make  such  exchange  expired,  under  the  terms 
of  the  plan.  After  such  approval  as  was 
made  by  the  stockholders  of  the  proposed 
plan  for  disposing  of  thp  real  estate,  printed 
propositions  containing  the  substance  of  the 
above  plan,  and  a  list  of  real  estate  of  the 
appellee,  with  Its  price,  were  mailed  to  each 
of  the  stockholders.  Prior  to  the  1st  trf  Feb- 
ruary, 1903,  the  company  received  proposi- 
tions under  the  plan  tac  about  $30,000  worth 
of  its  real  estate,  and  no  more.  About  the 
time  this  plan  was  adopted  by  the  directon, 
a  resolution  was  adopted  by  the  corporation. 
In  substance,  that  it  would  proceed  to  dispose 
of  Its  assets,  pay  its  liabilities,  and  wind  up 
the  business.  This  did  not  l^ally  put  the 
company  In  liquidation.  See  Economy,  etc. 
Association  v.  Paris  Ice  Company  (Ey.)  6S 
8.  W.  21.  In  the  meantime,  howem,  a  con* 
sent  such  as  is  required  by  section  561,  Ky. 
St  1889,  was  signed  by  the  necessary  num- 
ber of  stockholders,  and  Irdged.wltb  the  di- 
rectors in  the  latter  part  of  January,  1903; 
and  between  that  time  and  tbe  Ist  of  Feb- 
ruary, at  wblch  time  the  plan  above  mention- 
ed expired,  the  appellant  Craycraft  made  a 
proposition  to  exchange  stock  of  appeUee  of 
the  book  value  of  $648  for  the  lot  described 
in  tbe  petition,  upon  condition  that  tbe  cor- 
poration would  convey  the  property  to  him 
by  a  good,  merchantable,  Indefeasible,  fee- 
simple  title.  This  proposition  was  accepted 
by  tbe  appellee,  and  a  deed  was  drawn  and 
tendered  to  appellant,  which  he  declined  to 
accept.  This  suit  was  brought  for  the  spe- 
cific performance  of  that  contract 

The  question  Involved  here  Is  whether  the 
plan  tor  disposing  of  Its  real  estate  Is  legal, 
whether  appellant,  at  this  stage  of  tbe  wind- 
ing up  of  appellee,  would  obtain  by  the  deed 
tendered  a  good,  merchantable.  Indefeasible, 
fee-simple  title  to  tbe  property  described  In 
the  petition.  These  propoBltions  Involv*  the 
question  whether  the  transaction  above  aet 
forth  Is  a  Bale  of  tbe  lot  described  In  tha  pe- 
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tltlOD,  Bnch  as  tluv  cab  lawfnlly  mak%  or 
vhether  it  Is  a  mere  distribution  of  assets 
to  the  stockholders  receiving  the  proper^, 
and  whether  the  property  itself  remaining  In 
the  hands  of  the  stockholders,  at  the  suit  of 
dissenting  or  nonconsentlng  stockholders, 
wonld  be  brought  in  for  the  purpose  of  pro- 
curing an  equal  distribution  of  the  assets  of 
the  corporation  among  all  of  Its  stockholders 
alike.  It  will  be  observed  that  only  about 
980,000  worth  of  this  ¥140.000  worth  of  real 
estate  was  bargDiued  for  on  the  plan  above 
described  before  the  expiration  of  the  plan, 
which  leaves  9110,000  worth,  as  to  which 
tbere  la  no  asBurance  t2iat  It  can  be  sold  In 
the  same  way  or  upon  the  terms  under  re- 
newal ot  extension  of  the  plan;  and,  If  not 
taiA,  Its  sale  ta  the  ordinary  vray  of  winding 
iq)  a  corporatton  may  make  the  corporation 
BO  Insolvent  as  to  result  in  other  stockholders 
rec^Tli^  a  much  less  pro  rata  from  the  as- 
uts  of  the  corporatlDn  than  those  who  get 
TMl  estate  for  their  stock. 

That  appellant  wu  entitled  to  receive  not 
only  a  deed,  with  covenant  of  general  wai^ 
ranty,  conv^lng  the  fee-simple  title,  but  was 
to  receive  an  indefeasible  title,  is  admitted. 
If  the  s(dteme  evolved  by  the  majority  atock- 
hf^ers,  and  above  set  forth,  did  not  enable 
the  corporation  to  pass  soch  title  to  the  stock- 
holders  whose  bids  might  be  accepted,  then 
the  specific  execution  of  the  contract  be- 
tween appellant  and  the  association  should 
not  be  adjudged.  It  should  be  borne  In  mind 
that  the  corporation  Is  not  Indebted.  Its  eoto 
UablUty  la  to  Ito  stockholders. 

The  argument  Is  made  that,  In  the  course 
of  a  voluntary  liquidation  upon  a  statutory 
dissolution  of  a  corporation,  the  will  of  the 
majority  in  intoest  as  to  the  time  and  method 
of  procedure,  so  long  as  It  does  not  produce 
a  substantial  Inequality  In  the  result,  must 
be  allowed  to  controL  The  argument  is  utili- 
tarian, and  la  opposed  by  the  characterlilng 
principles  of  the  common  law,  which  tegaiA 
the  rieHxta  of  the  individual  In  private  prop- 
erty. In  preference  to  Uie  will  or  vrelftue  ot 
any  greater  contending  number.  The  que*- 
tlon  of  the  rights  of  the  stockholders  as  among 
tiiemselves  Is  one  of  Implied  contract.  It  la 
that,  upon  a  dlssolntion  of  the  joint  enter- 
prise for  wbtdi  they  form^  the  corporatlmi. 
Its  assets,  after  paying  Its  indcS)tedneaa,  will 
be  distributed  pro  rata  among  the  stockhold- 
ers according  to  Intoest  It  may  be  ^t,  U 
these  assets  were  of  a  quality  capable  of  an 
exact  partition  in  the  propOTtion  represented 
by  each  sbareholdo's  interest,  they  might  tie 
distributed  In  specl&  But  tbat  can  rarely  hap- 
pen. The  only  dividend  whltsh  can  ordinarily 
receive  the  devisor  of  share  Interests  la  mon^ 
my.  The  basis  ot  contribution,  of  reckoning 
llablUty,  and  of  apportioning  the  final  results 
Is  nuuiey.  To  liquidate,  in  law,  Is  to  make 
certain  or  exact,  in  units  of  money,  and.  In 
the  sense  In  which  the  word  Is  used  in  vend- 
ing up  a  corporation,  to  discharge.  In  lawful 
money,  the  liabilities  so  ascertained.  Sach 


stockholder  is  entllled,  as  a  matter  of  right, 
and  as  an  Incident  of  his  contract,  to  partld- 
pate  In  the  distribution  on  that  basis.  Al- 
though the  majority  in  Interest  and  nnmbera 
may  conceive  their  interest  to  be.  and  although 
it  may  be  a  fact  that  their  Interest  Is,  to  bold 
the  assets  of  the  corporation  tot  future  en- 
hancement of  value  or  tor  other  uses,  the 
dissident  members  are  not  bound  to  yield  their 
right  to  a  legal  liquidation  to  the  welfare  of 
the  otiiaa.  To  make  them  do  so  would  be 
compelling  them,  against  their  wills,  to  en- 
ter into  a  different  contract  from  the  one  orig- 
inally made.  The  doctrtoe  being  discussed  Is 
tbus  stated  by  Cook  on  Stock  and  Stockhold- 
ers (1st  Bd.)  636:  "Whm  the  regular  busi- 
ness of  a  osporatlon  has  beoi  brought  to  a 
close,  the  shareholders  have  a  right  to  an  Im- 
mediate distribution  ot  the  ccxporate  assets. 
Tbey  cannot,  therefore,  be  oonuwUed  to  ac- 
c^  other  pr(^>erfy  or  rl^to  In  lieu  of  cadi." 
The  auUioritlea  cited  by  the  anthor  sui^tort 
the  text.  Using  the  Instant  caae  as  an  Ulus* 
tration.  It  may  be,  and  probably  Is,  tbat  among 
the  nonconaenUng  or  dissenting  stockholders 
tti^  are  some  who  bold^  but  a.  few  sharea— 
possibly  some  who  hold  only  a  idngle  idiare— 
of  stock.  It  Is  not  likely  that  any  ot  them 
would  be  able  to  find  a  piece  of  real  estate 
on  the  list  of  the  same  value  as  his  share 
€x  shares.  He  may  not  be  able  or  willing  to 
Invest  money  in  addlUcm  in  the  real  estate 
offoed,  and  especially  at  the  price  offered. 
He  would  then  be  compelled  to  yield  abso- 
lutely to  other  stodchtdders  his  daim  as  stock- 
holder upon  9140.000  of  real  estate  of  the  cor- 
poration, and  to  take  the  chances  of  realizing 
an  equal  laoportlon  from  the  remaining  asseto 
of  the  company.  It  might  be  advisable  for 
him  to  adopt  tbat  plaa  But  Ihe  question  la, 
does  the  law  comp^  him  to  relinquish  a  pres- 
ent valimble  interest  for  a  chance?  It  is  not 
true,  strictly,  that  every  stockholder  has  an 
equal  chance  in  Uie  proposed  plan,  even  If  an 
even  chance  to  anything  except  money  would 
satlafy  hta  right  For  thm  we  about  92O0,- 
000  worth  of  shares,  at  book  value,  with  only 
about  9140,000  of  real  estete  at  book  value. 
Some  of  these  shares  must  necessarily  fiill  to 
participate  In  this  partition  of  the  real  estate^ 
and  therefore  be  compelled  to  take  whatever 
chance  thoe  may  be  to  reallaing  an  equiva- 
lent sum,  pnqportlonately,  from  the  other  aa- 
sets  of  the  company.  It  they  should  tail,  to 
that  extent  there  would  he  an  unequal  dla- 
trlbution  ot  Ihe  assete  ot  tiie  corporation 
among  shareholders  of  the  same  rank,  If  the 
scheme  here  tovolved  should  be  adjudged  by 
the  oourti  Sudi  a  dhtrlbutlon  would  never 
be  decreed  or  sanctioned  by  a  court  ot  chan- 
cery. Nor  are  we  aware  ot  either  principle 
n-  precedent  that  would  allow  a  mlnwlty 
stockholder  to  be  bound  against  Us  will  by  a 
resolution  of  the  majority  that  would  ot  could 
produce  such  rrault 

It  la  suggested  tbat  this  scheme  Is  partlcn- 
lerly  desirable  and  beneficial  to  all  stockbokl- 
ers.  becauae  thereby  extraordinary  coste  of 
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wIndlDff  up  by  proceedings  In  the  courts  are 
averted.  Under  section  561,  Ky.  St  1899,  the 
board  of  directors  of  a  corporation  In  volun- 
tary liquidation  are  given  ample  power  to 
do  all  that  Is  necessary  to  pass  title  to  its 
real  estate  by  sales  and  conveyances,  by  pub- 
lic or  private  sales.  Indeed,  It  Is  made  their 
duty  to  expeditionsly  take  these  steps  to  re- 
duce the  assets  Into  condition  tix  distribution. 
The  suggestion  <rf  costs  and  court  ^penses  Is 
probably  more  a  bugaboo  than  a  danger. 

We  do  not  mean  to  say  that  the  plan  sub* 
mltted  to  the  stockholders  was  not  a  Judicious 
one.  If  all  the  ^ckholdm  had  agreed  to  1^ 
it  Is  altogether  probable  it  would  have  worked 
out  satisfactorily.  But  even  If  that  were 
clearer  than  la  made  to  appear,  we  know  at 
no  legal  way  to  compel  them  to  enter  Into  tlie 
agreement,  for,  at  last,  any  deviation  from 
the  legal  enforcement  of  tbe  stockholden^ 
rights  Is  a  matter  of  agreement  amoi^  On 
parties.  All  the  assets  of  the  cwporatlon  In 
Uanldatlon  are  a  trust  fund,  which  most  be 
*  ratably  distributed  anumg  aU  Qie  stockholders 
of  the  same  rank.  If  any  of  Uiem  are  peiv 
mltted  to  withdraw  a  greater  iH:<q?ortlon  Qian 
others  (I.  e.,  any  part  of  It  tluct  Qiey  were 
not  entitled  to),  the  former  would  be  compelled 
to  restore  at  least  the  sorplns,  that  the  others 
might  be  made  eqnaL  William  Goodrich  t. 
City  L.  &  B.  A»'n,  64  Oa.  96;  Allen  v.  Rus- 
sell, 78  Ky.  105;  BndHcb  on  Building  Asso- 
ciations. 926. 

From  this  tt  fbllowa  that  appellant  would  | 
not  get  an  indefeasible  title  to  the  lot  con-  j 
traded  by  blm,  for,  upon  a  failure  of  any 
ttM  nonooncnrring  stockholders  to  receive  an 
eqnal  smn  or  value  on  final  dtstrlbntion,  be 
could  be  compelled,  at  the  suit  of  sncb  stoek- 
faoldera,  to  surrender  to  than  at  least  the  snr^ 
pins  In  value  in  tlie  lot  over  bis  pro  rata  of  all 
the  corporation  assets. 

The  Judgment  of  tite  drcnlt  cotvt  decree- 
Ing  Qie  qieciflc  performance  of  the  contract  of 
exchange  of  the  lot  for  the  seven  shares  of 
stock  Is  reversed,  and  cause  remanded,  with 
directions  to  dismiss  the  petition. 

ANDEBSON  «k  aL  v.  HUNDO  ft  McGRAW. 
(Court  of  Appeals  of  Keatudiy.   Jan.  6,  1904.) 

ASOPI^D  CHILD— HAINmUNCT  BT  PARENT^ 
PROPBRTT  or  CHILD— RIOKTB  OF 
PARENT'S  CREDITORS. 
1.  Under  Ky.  St.  §  2072,  placing  one  who 
adopts  a  diild  "under  the  same  responsibilities 
as  if  the  person  so  adopted  were  his  own 
child,"  the  property  of  an  adopted  child  can- 
not be  reached  07  creditors  of  a  parent  on  the 
eround  that  the  child's  maintenance  has  been 
borne  by  the  parents;  the  provision  nude  for 
the  child  not  being  onreaaonable. 

Appeal  from  Olrcuit  Oonrt,  Hendersm 

County. 

"Not  to  be  oflBcIally  reported." 

Suit  by  Mundo  &  McGraw  against  Addle 
R.  Anderson  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed. 

Wm.  P.  MeClaiii,  for  appellants.  Mont- 
gomery Herrell,  tor  appellees. 


O'BEAR,  J.  Appellant  Addle  B.  Anderson, 
as  snrety  for  ber  husband,  was  indebted  to 
appellees  in  the  sum  of  $359.32,  which  warn 
reduced  to  Judgment  in  ^1.  An  ezecntion 
having  beoi  returned  **No  proporty,"  tills  suit 
was  filed  by  the  credltora,  seeking  to  subject 
a  fund  arlslt^  from  a  sale  of  land,  the  title 
to  which  appeared  to  be  In  Bdna  Elarle  An- 
derson, an  adopted  daughter  of  appellant  Ad- 
dle R.  Anderson.    It  was  claimed  by  the 
creditors,  and  acc(ffdingly  adjudged  by  the 
trial  court,  that  tbe  land  was  bought  with 
money  belonging  to  tiie  debtor;  the  title  be- 
ing taken  to  the  daughter  to  defiraud  cred- 
itors. The  proof  shows  that  iSn.  Anderson 
and  her  husband,  when  to  apparently  easy 
circumstances,  took  their  niece  Edna  Earle^ 
when  about  18  months  old,  to  rear  as  tb^ 
own  child.   They  had  no  children  bom  to 
them.    Later  they  adopted  Edna  Barle  by 
proceedings  In  court,  under  tbe  statute  (nc- 
tion  2071.  Ky.  8t  1899),  as  their  heir  at  law. 
In  the  meantime  the  child's  parento  and  cer- 
tain of  her  uncles  had  given  to  ber  vazions 
sums,  amounting  to  about  $1,100.  wblc3k  Imd 
been  turned  over  to  G.  W.  Anderson,  bnabaod 
of  appellant  Addle  B.  Anderson,  to  keep  till 
the  child  should  arrive  at  21  years  of  age, 
or  till  it  was  required  in  ber  education.  Tbe 
foster  parents  continued  to  bold  ber  money 
separate  from  their  own,  paying  ber  (ndlnaiy 
expenses  of  schooling,  clothing,  ete.,  with 
their  own  means,  as  parents  wdinarily  da 
A  short  while  before  the  girl  arrived  at  21, 
her  money  was  invested  in  tbe  land.  In  tbe 
meantime  tiie  foster  parente  had  lost  most 
of  tiielr  means,  and  were  not  able  to  ecan- 
plete  tbe  education  of  the  dau^tw,  who  was 
being  trained  as  a  musician.  So  she  aoiA  tbe 
land,  and  deposited  a  part  of  the  money  to 
bank  to  ber  own  credit,  totending  to  flnlsb 
the  course  to  music  with  it  It  was  this  pnr^ 
chase  money  that  ^ras  attodied  for  tiie  debts 
of  tbe  parents.   Tbe  pnxtf  la  overwhelmfi^ 
that  tile  money  belonged  to  tbe  glrL  There 
was  not  a  syllable  of  evidence  to  the  ccmtrary. 
The  foster  parents  bad  a  right  to  adopt  this 
child.  They  bad  a  right  to  assume  toward 
her  a  relation  of  duty  and  care.  HavliUE  done 
so,  they  might  use  a  not  unreasonable  pro- 
portion of  their  means  to  educatliv  her  and 
clotiilng  her  during  her  minority,  exacUy  as 
if  she  were  their  own  child,  without  ground 
of  complaint  from  tbeir  creditors.  Indeed, 
she  was  adopted  before  tbe  liablU^  to  ap- 
pellees was  created.  The  debtors'  duty  to  the 
child  was  prior  in  time  and  cotalnly  equal 
to  dignity  to,  if  not  greater  than,  their  obli- 
gation to  their  creditors,  appellees.  There- 
fore It  is  not  a  case  of  '*betog  generous  before 
being  Just" 

To  the  claim  of  tbe  creditors  that  tbe  fos- 
ter parente  became  creditors  of  the  child, 
Edna  Earle,  by  spending  their  own  means 
In  educating  and  clothing  ber,  when  sbe  her- 
self bad  means,  it  Is  a  sufiSdent  answer  that 
the  stotute  (section  2072)  places  the  p»Bon 
adopting  a  child  **under  tbe  same  reqwnsl- 
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blUUefl  ft>  If  tlie  person  ao  adi^ted  Us 
own  cblld.**  Appellant  aeema  to  bare  done 
no  more  for  tlila  cUld  tban  was  reasonable 
for  a  mother  to  have  done  Cor  ber  cnrn  dangb- 
tor,  imder  the  drcnmatanees. 

Tbe  Judgment  of  the  dicolt  court  subject 
ins  any  part  of  tbe  fond  must  be  revened, 
and  the  cause  remanded,  with  directions  to 
dismiss  the  petition  so  far  as  appellant  Edna 
Earle  Anderson  Is  concerned. 


LOGSDEN  T.  STERN. 
(Court  of  Appeals  of  Kentucky.  Jan.  6,  1904.) 

HUSBAND  AND  WIFB— COMPETENCY  AS  WIT- 
HES S  BS—AQE  NC  T. 

1.  CiT.  Code  Prac.  S  606,  subd.  1.  declaring 
hosband  and  wife  IncompeteDt  to  testify  for 
each  other,  except  in  ao  action  for  lost  bag* 
cage,  where  "eitner  or  both"  may  testify,  and 
m  an  action  which  might  have  been  brought  by 
or  against  the  wife,  if  she  had  been  unmar- 
ried,  where  "either,  but  not  both,"  may  teetl- 
fy,  waB  amended  by  adding  the  farther  ezcei>- 
tion  that,  when  a  husband  or  a  wife  in  acting 
as  agent  for  bis  or  her  consort,  "either"  of 
them  may  testify  as  to  any  matter  connected 
with  such  agen^.  HM  that,  when  part  of  the 
facts  connected  with  the  agency  are  within 
the  knowledge  of  one  and  part  within  the 
knowledge  of  the  other  ezclusirely,  each  may 
testify  to  the  facts  wltiiin  his  or  her  own 
knowledge,  but  both  may  not  testier  with  rsler- 
ence  to  the  same  facts  or  matter. 

Appeal  from  Circuit  Court,  JefTerson  Coun- 
ty, Common  Pleas  Division. 

•To  be  officially  reported." 

Action  by  Jesse  G.  Logsden  against  Mrs. 
B.  Stem.  Judgment  for  defendant.  PlaintUT 
appeals.  Affirmed. 

Harry  A.  Shaw  and  J.  D.  Beed,  for  an>el- 
lant  W.  P.  Uncoln  and  Lleber  Lincoln,  for 
appellee. 

NTTNN,  J.  It  appears  fiwm  tiie  record  that 
appellee,  Mrs.  B.  Stan,  Is  tbe  owner  of  a 
store  In  the  city  of  LouISTllie,  and  that  ber 
husband,  Jacob  Stern,  Is  the  manager  there- 
of, and  that  some  two  or  three  years  since 
either  the  appellant,  Jesse  G.  Logsden,  or 
his  son,  Tony  Lo^en,  purchased  of  EL 
Stem,  her  husband,  Jacob,  making  the  sale, 
a  suit  of  clothes  at  the  price  of  $12.50.  Some 
time  after  the  sale,  the  appellee,  by  her  hus- 
band and  manager,  Instituted  a  suit  for  the 
balance  of  this  account  to-  wit,  $6.50,  against 
Appellant,  Jesse  G.  Logsden,  and  obtained 
an  attachment,  and  caused  the  Continental 
Tobacco  Company,  for  whom  appellant  was 
laboring,  to  be  summoned  as  garnishee.  The 
case  was  tried  In  the  Justice's  court,  and  ap- 
pellee  was  defeated.  Then  appellant  insti- 
tuted this  action  In  Oie  chrcult  court  to  re- 
cover $1,500  damages  for  the  maliclons  prose- 
cution of  this  suit  in  the  Jnstlce^s  court  with- 
out any  probable  cause.  The  theory  of  ap- 
pellant was  that  the  suit  of  clothes  was  sold 
to  Tony  Logsden,  and  that  he  was  In  no  way 
responsible  to  appellee  for  same,  while  ai>- 
pellee  contended  that  the  suit  was  sold  to  ap- 


pelant for  bis  son.  Tony,  and  'Qiat  he  8»- 
aomed  the  payment  of  the  pnrcbase  prices 
On  the  trial  of  this  action  many  exceptions 
were  taken  by  the  parttes,  but  all  were  im- 
material, and  did  not  soiously  prejudice  tb» 
rights  of  the  parties  except  possibly  one, 
and  that  was  appellee  Introduced  as  a  wit- 
ness In  her  behalf  her  hnsband,  the  manager 
of  her  store,  after  she  had  testified  for  her- 
self. The  facts  with  reference  to  this  mat- 
ter were  these:  Appellant  Introduced  him- 
self and  Bon,  Tony,  both  sustaining  appel- 
lant's contention  that  tbe  clothes  were  not 
sold  to  or  on  his  behalf,  but  to  the  son,  Tony. 
Then  appellant  Introduced  as  a  witness  one 
Smith,  who  stated  that,  after  the  clothes 
were  sold,  he  was  In  the  storeroom  of  appel- 
lee, Mrs.  E.  Stem,  and  she  asked  him  If  he 
knew  tbe  Logsdens.  He  answered  ber  that 
he  knew  the  old  gentleman  rery  well  when 
they  lived  In  Ellzabethtown,  Ky.;  that  he 
was  a  good  honrat  man;  but  that  he  did  not 
know  the  young  man  rery  wtil,  as  he  was 
a  mere  boy  at  that  time.  Then  Mrs.  Stem 
said  to  him  that  she  did  not  have  anyttiing 
against  the  old  man,  but  that  she  had  a 
claim  against  the  boy,  and  It  was  as  to  him 
that  abe  desired  information.  Appellee  waa 
then  Introduced  as  a  witness,  and  denied  bav- 
Ing  bad  any  such  conversation  with  Smith, 
or  that  she  had  ever  seen  Smith.  Thm  her 
husband,  Jacob  Stem,  ber  i^:ent  and  man- 
ager, testified  with  ref&rence  to  the  sale  of 
the  clothes,  and  the  Institution  and  prosecu- 
tion of  the  action  in  tiie  magistrate's  court 
as  the  agent  of  appellee.  To  this  testimony 
of  Jacob  Stwn  appellant  objected  and  ex- 
cepted. 

The  competency  of  tUls  witness  must  be 
governed  by  the  first  subdivision  of  600  of 
the  ClTil  Code  Frac.,  which  Is  as  follows: 
*77ettbar  a  husband  nor  bis  wife  shall  testify, 
eren  after  the  cessation  of  their  marriage, 
concerning  any  communication  between  them 
during  marriage.  Nor  shall  eitho-  of  them 
testis  against  tbe  other.  Nor  shall  eltiier 
of  them  testify  for  the  other,  except  In  an 
action  for  lost  baggage  or  its  value  against 
a  common  canler,  an  Innkeeper  or  a  wrong- 
doer, and  In  such  action  elthw  or  both  ct 
them  may  testl^;  and,  acept  In  action 
which  might  have  been  bnraght  or  against 
the  wife,  If  she  had  been  unmarried,  and  in 
Bucb  actions  either,  but  not  both,  of  them 
may  testify.  [And  except  that  when  a  hns- 
band or  a  wife  Is  acting  as  agent  for  bis  or 
her  consort,  either  of  tbem  may  testify  as 
to  any  matter  connected  with  such  an  agen- 
cy.]" The  words  in  braekete  added  by  act 
of  February  23,  1888  (Acts  18A8,  p.  1,  c.  1). 
The  result  of  the  question  under  considera- 
tion depends  on  the  morning  and  construc- 
tion of  this  amendment  of  1898.  Under  tbe 
common  law,  as  well  as  imder  the  provlslm 
of  the  Code,  husband  and  wife  were  and  are 
prohibited  from  testifying  for  or  against  each 
other.  But  the  Code  makes  WEC^Uons  to  this 
rule.  Tbe  first  exception  Is  as  to  lost  bag- 
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gage,  and  permits  either  or  both  to  testify; 
second.  In  actions  which  might  have  been 
bronght  by  or  against  the  wife,  If  she  had 
been  unmarried.  In  each  an  action  either, 
but  not  both,  may  testify. 

The  third  and  last  exception  Is  this  amende 
ment,  which  permits  either  to  testify  as  to 
any  matter  connected  with  snch  an  agency, 
when  either  has  acted  as  the  agent  of  the  oth- 
er. In  any  transactlcm.  This  amendment  has 
never  been  construed  by  this  court  It  Is  a 
weU-recognlzed  role  In  construing  a  statute 
tEat  the  court  should  eodeaTor  to  ascertain 
the  meaning  and  Intent  of  the  Oeneral  As- 
sembly In  enacting  the  statute,  and  give  It 
the  coostraction  and  effect  Intended.  When 
the  General  Assembly  enacted  this  amend- 
ment, It  bad  before  It  the  section  of  the  Code 
referred  to,  and  the  prior  body  In  the  ease  of 
lost  baggage  bad  used  the  words  "either  or 
both,"  and  In  an  action  by  or  against  the  wife 
with  reference  to  her  Individual  rights  used 
this  language:  "Either,  bnt  not  both,  may 
testify."  In  this  amendment  the  words  "ei- 
ther of  them  may  testify"  are  used  wlth- 
ODt  adding  the  words  "or  both,"  as  In  the  first 
exception,  or  adding  the  words  "but  not 
both,"  as  used  In  the  second  exception,  but 
did  add  words  significant  of  the  meaning  and 
Intent  of  the  legislative  \vlll  by  adding  these 
words,  "as  to  any  matter  connected  with  such 
an  agency."  It  Is  to  be  assumed,  therefore, 
that  by  the  use  of  the  words  "either  may 
testify"  the  law  Intended  to  restrict  the  testi- 
mony In  relation  to  matters  coming  within 
such  facts  as  might  be  known  by  cme  of  the 
parties  only.  Is  It  not  more  reasonable  to 
presume  that  the  Legislature  intended  that, 
when  part  of  the  facts  are  within  the  knowl- 
edge of  one  and  part  wltblu  the  knowledge 
of  tbe  other  exclusively,  each  may  testify  to 
the  facts  within  his  or  her  own  knowledge, 
but  that  both  cannot  testify  with  reference 
to  the  same  facts  or  matter?  To  make  the 
matter  plain,  suppose  appellee  had  sold  to  ap- 
pellant many  articles  of  merchandise  at  dif- 
ferent dates.  Half  of  the  articles  bad  been 
sold  and  delivered  by  her,  and  tbe  other  half 
by  her  husband  as  her  agent  She  had  no 
personal  knowledge  of  the  sales  made  by  her 
husband,  and  he  was  likewise  ignorant  of 
tbe  sales  made  by  her,  and  she  bad  sued  ap- 
pellant on  the  acconnt,  and  he  bad  contro- 
verted the  claim.  To  construe  this  amend- 
ment to  the  Code  as  contended  by  aiq^ellant, 
■he  would  lose  one-half  of  her  claim.  Our 
construction  is  that  she  might  testify  as  to 
the  sales  made  by  her  and  her  agent  as  to  the 
Mies  made  by  him,  bat;  if  both  were  present 
at  tbe  sale,  only  one  coold  testify.  The  act 
of  1894  (Act  1804.  p.  176^  a  76),  commonly 
known  as  the  "Welsainger  Act,"  greatly  en- 
larged the  power  of  married  women  In  re- 
spect to  making  contracts,  the  bringing  of 
actions,  and  in  the  control  of  their  property. 
The  right  to  niiiko  contracts  and  to  bring, 
prosecute,  and  defend  actions  In  most  esses 
would  be  a  barren  one  unless  accompanied 
the  right  to  give  testimony  la  its  support 


In  the  case  at  bar  ontess  tbe  appellee  had 
been  permitted  to  testify  In  rebuttal  of  tbe 
testimony  of  Smith,  she  would  have  been 
helpless  to  iHTotect  herself  and  pn^»erty. 

The  Judgment  of  tlia  lower  court  Is  nf- 
firmed. 


GIBSON  V.  GIBSON. 
(Court  of  Appeals  of  Kentucky.  Jan.  7,  1904.) 

BXBCUTOR  Da  SON  TORT^-CONSTRUCTION  OF 
TBSTAMBNTART  WRITING  —  CREATION  OP 
TRUST— UABILITT  TO  BBNBEIOIABXBS— IN- 
DIVIDUAL RIGHTS  IN  FROraRTT— BTATUTB 
OF  LIMITATIONS— INFANCY. 

1.  The  owner  of  property  In  Texas  left  at 
his  death,  two  minor  children,  and  a  paper 
redting,  ''I  •  •  •  gire  aod  turn  mr  proper- 
ty over  to  O.  [a  Inother  residing  in  Kentucky] 
to  sell  and  dispose  of  as  be  sees  fit  to  pay  uiy 
iudebtedness  and  take  my  two  children  to  Koo- 
tucky  and  look  after  tnem  and  raise  them." 
C.  sold  the  personalty,  and  brought  tbe  pro- 
ceeds and  the  children  to  Kentucky.  HeM,  that 
he  was  not  an  executor  de  son  tort  but  ■  trns- 
tee  for  tbe  childreo,  and  therefore  oonld  be 
sued  by  them  directly,  witlicat  tbe  appoint- 
meet  of  a  personal  representatiTO. 

2.  The  writing  did  not  give  G.  any  rl^t  t» 
tbe  property  individually. 

3.  The  statate  ot  UmitationB  doa»  not  ran 
against  an  Infant 

A^wal  from  Circuit  Court,  If arsball  Conn- 

ty. 

"Not  to  be  officially  reported." 

Suit  by  G.  M.  Draffin,  as  guardian  of  W. 
W.  Gibson,  an  Infant  against  G.  S.  Gibson. 
Judgment  fw  plalntlC^  and  defendant  ap- 
peals. Affirmed. 

Reu  &  Oliver,  OUver  A  OUtot,  and  OUrcr 
ft  Beed.  for  appellant  Fisher  ft  Edwards 
and  Lovett  ft  Holland,  tor  sppeUeeu 

HOBSON,  J.  B.  H.  Gibson  moved  from 
this  state  to  Texas,  where  he  owned  a  tract 
of  820  acres  of  land,  on  which  be  resided, 
and  he  also  held  some  cattle,  hogs,  and  other 
personal  property.  About  the  year  1884  his 
wife  died,  leaving  two  little  children,  one 
four  and  the  other  less  than  two  years  old. 
Soon  after  this,  B.  H.  Gibson  himself  was 
taken  sick,  and  appellant  Q-  S.  Gibson,  who 
was  his  brother,  in  response  to  some  letters 
from  Texas,  went  there  to  see  after  him  and 
the  children.  When  G.  S.  Gibson  reached 
Texas  his  brother  was  dead,  and  had  left 
this  paper:  "I,  B.  H.  Gibson,  give  and  turn 
my  property  over  to  O.  S.  Gibson  to  sell  and 
dispose  of  as  be  sees  fit  to  pay  my  Indebted- 
ness and  take  my  two  children  to  Kentucky 
and  look  after  them  and  raise  them."  O. 
8.  Gibson  did  not  have  the  paper  probated 
as  a  will,  but  took  charge  of  the  personal 
property  and  sold  it  and  brought  tbe  chil- 
dren and  proceeds  with  him  back  to  Ken- 
tucky. Tbe  grandmother  took  charge  of  tbe 
children,  G.  S.  Gibson  paying  her  V40  a  year 
for  both  of  them,  <x  (20  each.  When  the 
boy,  who  was  the  yoongw  of  ttie  children, 
was  about  ^bt  years  old  bis  gnndmotliw 

^  ^  89«  TJmlUWiw  or  AetlMS,  V^  «,  Cent  IMs. 
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was  taken  Hick,  and  he  then  lived  with  bis 
uncle  something  over  a  year,  but  at  his 
grandmother's  request  returned  to  her  house 
and  lived  with  her  ontil  her  death,  O.  8. 
Gibson  paying  her  nothing  for  taking  care 
of  the  boy  after  his  retnm.  After  the  boy 
was  about  15,  and  after  his  grandmother's 
death,  he  returned  to  his  uncle's  house  and 
stayed  there  some  time,  bat  then  went  off 
to  work  for  himself.  When  he  was  about 
19  he  filed  this  suit,  by  his  guardian,  against 
bis  nnde,  to  recover  his  part  of  his  father's 
estate  In  the  bands  of  his  uncle.  The  uncle 
pleaded  limitation.  He  also  denied  receiv- 
ing as  much  as  alleged,  and  claimed  to  have 
paid  oat  for  the  boy  large  amounts.  He  also 
claimed  that  he  should  be  allowed  ^200  for 
his  services  in  going  to  Texas  and  bringing 
the  children  home  with  him.  The  court 
gave  Judgment  against  him  for  $325,  with  in- 
terest from  the  date  of  the  Judgment*  and 
from  this  Judgment  he  appeals. 

The  first  question  made  In  this  court  la 
that  the  boy  has  no  cause  of  action,  on  the 
ground  that  O.  S.  Gibson  was  executor  de 
son  tort  of  his  brother's  estate,  and  that  he 
is  liable  to  the  true  executor,  but  not  to  the 
distributee.  It  is  also  insisted  that  the  pa- 
per above  quoted  gave  6.  S.  Olbson  the 
property  referred  to  therein.  The  rule  of 
law  relied  on  as  to  an  executor  de  son  tort 
seems  to  us  to  have  no  application.  The 
xmper  does  not  give  the  property  to  G.  S. 
Gibson  Individually,  but  as  trustee  for  the 
children,  to  bring  them  to  Kentucky  and 
look  after  them  and  to  raise  them,  after  pay- 
ing the  decedent's  Indebtedness.  The  pay- 
ment of  the  Indebtedness  and  the  taking 
care  of  the  children  are  equally  provided  for 
by  the  paper,  and  G.  8.  Gibson  can  no  more 
claim  the  fund  Individually  against  the  chil- 
dren than  he  could  against  the  creditors  of 
the  decedent  He  did  not  receive  the  prop- 
erty as  executor  de  son  tort,  and  does  not 
hold  the  proceeds  as  such,  but  held  as  trustee 
for  the  children  after  the  debts  were  paid. 
He  Is  the  trustee  of  an  express  trust;  and 
as  sudi  may  be  sued  by  the  cestuis  que  trus- 
tent.  The  statute  of  limitation  does  not  run 
against  the  Infant  Besides,  It  was  an  ex- 
press continuing  tmst 

The  trostee  has  furnished  no  Itemized  stat^ 
ment  of  his  sales  in  Texas.  When  be  re- 
turned to  Kentucky  with  the  children  he  was 
very  vague  in  his  statements  as  to  what  was 
In  his  hands.  He  did  not  qualify  as  their 
guardian,  or  file  In  the  county  court  any 
statement  showing  the  amount  In  his  hands. 
He  did  not  communicate  to  the  relatives  of 
the  children  who  luqulred  of  him  any  exact 
data  as  to  what  he  had  done  or  what  be 
had,  and  his  statements  then  made  on  these 
subjects  are  more  or  less  confllctiug  with  his 
testimony  In  the  action.  On  all  the  proof 
we  conclude  that  the  Judgment  of  the  court 
below  is  as  favorable  to  him  as  the  law  war> 
rants. 

Judgment  alBrmed. 
77  8.Wr-l» 


CRAVENS  V.  SHIPPEN. 

(Oonrt  of  Appeals  of  Keutueky.  Jan.  6w 

DOWBR— Rimr  OF  BANKRUPT'S  WIDOW. 
1.  The  widow  of  a  bankrupt,  who,  by 
In  which  she  did  not  joiQ,  conveyed  to  his  as- 
signee in  baDkmptcy  land  of  which  he  became 
seised  after  their  marriage,  is  entitled  to  dow- 
er therein,  she  having  received  nothing  In  sat- 
i8facti<Hi  of  her  potentiftl  right  of  dower,  though 
her  husband  was  paid  $1,000  by  the  assignee 
from  the  proceeds  of  the  sale  to  lieu  of  bU 
homestead,  even  though  hw  husband  applied 
such  money  to  her  ose. 

Appeal  from  Circuit  Court,  Larue  County. 

"Not  to  be  <^cially  reported." 

Action  by  Elizabeth  T.  Cravens  against  W. 
H.  Shippen.  Judgment  for  defendant  Plam- 
tlff  appeals.  Reversed. 

Mather  &  Oreel,  for  appellant  Williams 
&  Elaudlen,  (or  appellee. 

SETTLE,  J.  By  this  action  the  appellant 
sought  to  recover  dower  In  724^  acres  of  land 
lying  In  the  countlea  of  Larue  and  Marion, 
of  which  ber  late  husband,  John  Cravens,  be- 
came seised  in  fee  simple  after  their  mar- 
riage, but  which  he,  by  deed  In  which  appel- 
lant did  not  Join,  conveyed  In  the  year  1S78 
to  one  Thos.  J.  Miller,  his  assignee  in  bank- 
ruptcy. Appellant's  husband  died  May  14. 
1889,  and  her  petition  in  this  case  was  filed 
In  the  Larue  circuit  court  November  1,  1902. 
The  land  was  sold  by  Miller,  assignee  In 
bankruptcy,  shortly  after  It  was  conveyed  to 
him,  for  fl,780;  and  the  money  thus  receiv- 
ed, together  with  the  proceeds  of  the  residue 
of  the  bankrupt's  estate,  was  duly  distributed 
by  the  assignee  among  his  creditors,  after 
first  paying  to  the  bankrupt  out  of  the  pro- 
ceeds of  the  land  (1,000  In  lieu  of  bis  home- 
stead. After  passing  through  the  hands  of 
several  persons,  the  land  finally  became  the 
property  of  the  appellee,  W.  H.  Sblppen,  who 
Is  yet  the  owner  and  In  the  possession  there- 
of. The  appellee  filed  a  general  demurrer  to 
the  petition,  and  at  the  same  time  an  an- 
swer. By  the  answer  the  appellant's  right  to 
doww  in  the  land  is  denied,  and  the  further 
defense  fliterposed  that  her  action  therefor  is 
barred  by  tbe  16-years  statute  of  limitation, 
and  further  that  appellant  was  comi>ensated 
for  her  dower  by  the  assignee,  who  likewise 
paid  ber  husband  $1,000  for  his  homestead, 
and,  besides,  that  there  was  existing  on  the 
land  at  the  time  of  Its  sale  by  the  assignee  a 
Hen  for  unpaid  purchase  money,  and  that  tbe 
amount  for  which  the  land  sold  was  not  more 
than  sufficient  to  satisfy  this  Hen.  The  af- 
firmative matter  In  tbe  answer  was  contro- 
verted by, reply,  to  which  rejoinder  was  filed; 
and,  the  cause  having  been  submitted  upon 
the  pleadings  and  proof,  Judgment  was  ren- 
dered by  the  chancellor  dismissing  appel- 
lant's petition  and  allowlug  appellee  his  costs, 
and  from  that  Judgment  this  appeal  was 
taken. 

It  Is  conceded  by  counsel  for  appellee  that 
the  action  Is  not  barred  by  the  statute  of 
limitations.   It  will  not.  therefore,  be  neces- 
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sary  to  notice  tbat  groond  of  defense.  A 
careful  examination  of  the  record  convinces 
ua  that  the  other  grounds  of  defense  are 
eqtiaJly  anteaable.  There  la  no  competent 
evidence  tending  to  anpport  any  of  them. 
That  the  husband  did  receive  $1,000  of  the 
proceeds  of  the  land  in  Hen  of  a  homestead 
Is  satisfactorily  shown  by  the  receipts  given 
by  him  for  the  money,  found  among  the  pa- 
pers of  the  assignee  after  his  death.  But 
the  husband  was  entitled  to  the  homestead, 
and  he  alone  received  the  money  therefor. 
There  Is  nothing  in  the  record  to  show  that 
she  received  any  part  of  the  ?1,000  for  which 
the  hnsband  gave  the  receipts,  or  that  any 
other  sum  was  ever  paid  her  In  satisfaction 
of  her  potential  right  of  dower  In  the  land. 
There  la  likewise  do  competent  evidence  in 
the  record  tending  in  the  least  degree  to 
prove  that  there  was  a  lien  for  purchase 
money  existing  on  the  land  at  the  time  of 
Its  sale  by  the  assignee.  It  is  true  that  the 
deed  from  Miller  to  appellant's  husband,  filed 
as  an  exhibit  with  the  petition,  recites  the 
fact  that  something  over  f2,900  of  the  con- 
sideration for  the  land  was  unpaid,  and  that 
for  this  sum  two  notes  were  given  by  pur- 
chaser, payable  In  one  and  two  years,  re- 
spectively, for  which  a  lien  was  retained  In 
the  deed.  But  the  deed  conveying  the  land 
to  the  assignee  In  banliruptcy  was  not  made 
until  eight  years  later,  and  It  is  unreasonable 
to  suppose  that  the  holder  of  the  notes  for 
the  xmpaid  purchase  money  would  have  al- 
lowed them  to  ran  all  that  time  without  tak- 
ing some  step  to  enforce  their  payment.  Be- 
sides, no  such  notes  were  ever  filed  with  the 
assignee  for  payment  to  the  bankruptcy  pro- 
ceedings. It  may  also  be  remarked  that  the 
notes  for  unpaid  purchase  money.  If  present- 
ed to  the  assignee  for  payment,  would  doubt- 
less have  consumed  the  entire  proceeds  real- 
ized by  the  sale  of  the  land,  as  It  only  brought 
$1,780,  and  there  would  have  been  nothing 
left  to  satisfy  the  bankrupt's  claim  of  home- 
stead, so  the  fact  that  he  was  paid  the  value 
of  bia  homestead  refutes  the  contention  that 
any  part  of  the  purchase  money  on  the  land 
was  unpaid  at  the  time  of  Its  sale  by  the 
assignee.  This  contention  is  further  disposed 
of  by  the  ci^y  made  from  the  records  of  the 
lanltruptcy  proceeding  filed  with  the  peti- 
tion, which  shows  that  the  assignee.  In  his 
schedule  of  assets,  reported  the  land  of  the 
assignee  as  free  of  Hens;  and.  Independently 
of  all  that  has  been  mentioned,  the  appel- 
lant, in  giving  her  deposition,  unequivocally 
stated  that  the  purchase  money  for  the  land 
had  all  been  paid  by  her  husband  before  the 
execution  of  the  deed  to  his  assignee.  The 
only  evidence  that  tends  to  contradict  this 
idea  is  found  in  the  deposition  of  one  Clark, 
who  testified  that  on  one  occasion  he  heard 
some  of  the  creditors  of  appellant's  husband, 
during  the  pendency  of  the  bankraptey  pro- 
ceedings, express  the  opinion  that  there  was 
a  Hen  for  unpaid  purchase  money  on  the  land, 
and  that  he  made  some  sort  of  a  calculatioD 


to  arrive  at  the  ammint  of  it;  but  none  at 
the  auditors  then  present  claimed  to  own 
the  notes  for  purchase  money,  or  to  know 
who  held  them.  The  statement  of  the  wit- 
ness was  Incompetent  because  based  upon  the 
statements  of  oth«8  who  spoke  from  hear- 
say, and  whose  information  npon  the  sub- 
ject under  discussion  was  no  better  than  that 
of  the  witness  himself.  Besides,  if  his  testi- 
mony were  competent,  it  would  not  be  sofll- 
cient  to  overthrow  the  great  weight  of  the  op- 
posing evidence.  There  was  some  effort  to 
prove  by  appellant  that  the  $1,000  received 
by  her  hnsband  as  the  value  of  his  home- 
stead, or  other  moneys  of  his.  were  received 
hy  her,  or  were  invested  by  the  husband  In 
lands  to  which  she  took  the  title.  Nothing 
on  this  point  was,  however,  testified  to  by 
her  that  would  militate  against  her  right  to 
the  dower  claimed  by  her;  but,  if  It  had  been 
conclusively  shown  that  the  value  of  the  hus- 
band's homestead  was  thus  allied  to  her 
use,  he  had  the  right  to  do  as  be  pleased  with 
It,  and  It  cannot  be  charged  to  her  In  deter- 
mluing  her  right  to  dower  to  the  land  in  con- 
troversy. The  right  of  dower  cannot  be  bar- 
red, f<H*felted,  or  relinquished  except  by  the 
voluntary  act  of  the  dowress.  In  t«e  v. 
Campbell,  1  S.  W.  873,  this  court  said.  In  dis- 
cussing facts  similar  to  those  to  the  case  at 
bar:  "Her  husband  received  the  homestead 
money  and  reinvested  It.  The  fact  that  she 
[the  wife]  ultimately  got  the  benefit  of  It  up- 
on his  death  does  not  bar  her  right  to  dower. 
When  the  land  was  aliened  she  liad  a  poten- 
tial right  to  It,  which  upon  her  hushand^s 
death  became  an  absolute  one.  She  has  nev- 
er parted  with  It,  nor  Is  she  estopped  by  any- 
thing disclosed  to  the  record  from  claiming 
it" 

We  are  of  optolon,  therefore,  that  the  chan- 
cellor erred  lu  dlsmtsstog  the  petition,  as  the 
appellant  is  clearly  entitled  to  the  dower 
claimed  by  her.  She  Is  also  entitled  to  the 
rents  claimed  by  her,  and  the  proof  shows 
$300  per  annum  to  be  the  tair  rental  value 
of  the  entire  tract  She  should  therefore  re- 
ceive one-third  of  this  sum  per  year  from  the 
time  of  the  Institution  of  her  action  until 
dower  Is  assigned  her. 

Wherefore  the  Judgment  is  revwsed.  nod 
cause  remanded  tor  ^roceedtncs  conrtstent 
with  this  (^tolon. 


BIX)OM  V.  WANNBE. 

(Court  of  Appeals  of  Kentucky.   Jan.  6,  1904.t 

LANDLORD  AND  TENANT— AGRKEHENT  FOR 
SURRENDER  ON  NOTICE— UANNBR  OF  SBRT- 
ICE  —  UAOUNQ  NOTICE  —  EVIDBNCK  OF  RE- 
CEIPT. 

1.  A  lease  provided  that  the  tenant  won''* 
snrrender  possession,  in  the  event  the  prem- 
ises were  sold  by  the  lessor,  30  days  after  re- 
ceipt  by  him  of  notice  in  writing  that  the  pm^ 
clinser  desired  posaeBsion.  Held,  that  the  no- 
tice contemplated  was  not  a  statotory  one,  per- 
sonal service  of  which  woold  be  necesauy.  am 
that  service  by  mail  was  sufficient. 

2.  While  the  mailing  of  a  notice  crentes  no 
legal  presumption  that  It  has  been  received  I? 
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the  addressee,  It  Is  proper  erldeoce  on  the  is- 
sue of  notice,  and,  in  the  absence  of  contrary 
evidence,  is  sDCBcieDt  to  sustain  a  finding  of  the 
receipt  thereof. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Division. 

•'Not  to  be  officially  reported." 

Action  by  Julius  Wanner  against  Sol 
Bloom.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Marrett  &  Marrett,  for  app^anL  Craw- 
ford ft  Krelger,  for  appellee^ 

BURNAM,  O.  J.  On  the  7tb  Of  October, 
IBOl,  B.  S.  Nicholson  leased  to  the  appellant, 
Sol  Bloom,  two  houses  on  Bast  Jefferson 
street,  In  LoulBTlUe,  for  a  term  of  five  years 
at  a  rratal  of  |2&  per  month.  Bj  the  twms 
of  the  lease,  Bloom  agreed  to  snrreuder  the 
poBses^n  of  one  or  both  hoosM,  In  the 
event  they  were  sold  by  his  lessor  during 
the  eontlnuanee  of  the  lease,  to  the  purchas* 
er,  30  days  after  the  rec^pt  by  him  of  no- 
tice In  writing  that  the  purchaser  desired  the 
possession  thereof.  Oa  the  18th  of  August, 
180!^  Nicholson  sold  and  conveyed  these 
houses  to  the  appellee^  Jnllns  Wanner,  and 
on  that  day  wrote,  addressed,  and  mailed  to 
the  anwllant;  properly  stamped,  the  following 
communication:  "LoulsrlUe,  Ky.,  Ang.  18, 
1902.  Mr.  Sol  Bloom:  I  have  sold  the 
houses  number  681  and  688  Bast  Jefferson 
EHreet  to  Mr.  Jnllns  Wauno',  and  he  asked 
me  to  notify  you  that  he  wanted  possession 
of  Mid  property  thirty  days  from  this  date, 
and  I  hereby  notify  yon  as  required  by  your 
lease  to  give  Mr.  Wanner  fall  possession  of 
said  property  within  thirty  days  from  this 
date,  in  as  good  order  as  yon  received  it,  or- 
dinary wear  and  tear  excepted  according  to 
the  cmditlon  of  the  lease."  On  the  18th  of 
August,  1902.  the  appellee,  Julius  Wanner, 
directed  to  the  ai^Mllant,  at  bis  proper  ad- 
dress, the  following  properly  stamped  letter: 
■'Lonlsvllle,  Ky.,  Aug.  18,  1002.  Mr.  Sol 
Bloom,  City— Dear  Sir:  Having  purchased 
the  property  of  B.  S.  Nicholson,  541  and  548 
East  Jefferson,  I  hereby  notify  yon  that  I 
wish  possession  of  this  property  thlr^  days 
from  the  date  of  sale,  August  IStb,  accord- 
ing to  your  contract  with  him.  Mr.  Nichol- 
son has  no  doubt  notified  yon  of  the  transfer 
as  he  promised  to  do.  Yon  would  oblige  me 
by  turning  over  to  me  the  leases  and  any 
money  collected  in  advance  at  that  time  on 
this  property."  On  the  19th  of  September, 
tBQOt  the  appellee,  Wanner,  sned  out  a  writ 
of  forcible  detainer  against  the  appellant. 
Bloom,  for  the  possession  of  these  houses, 
and  a  trial  before  a  Justice  of  the  peace  re- 
sulted In  a  Judgment  for  the  appellant.  The 
appellee  within  three  days  filed  a  traverse 
of  the  finding  of  the  jury  with  the  Justice  of 
the  peace,  and  carried  the  case  to  the  dr^ 
cult  court  ITpon  the  trial  In  the  circuit 
court,  appellee  was  permitted,  over  the  ob- 
jections of  appellant,  to  read  as  evidence  of 
notice  to  appellant  to  TOcate  the  propter 


the  letters  quoted  supra.  The  appellant  vras 
then  Introduced  as  a  witness,  and  testified 
that  he  had  seen  an  account  of  the  sale  of 
the  leased  property  to  appellee  In  a  newqta- 
per,  and  that  on  the  ISth  of  September  he 
went  to  hia  office,  and  paid  lilm  925  as  rent 
for  the  houses  for  the  month  beginning  with 
the  15tb  of  S^ember  and  ending  with  the 
15th  of  October.  1902,  and  took  a  written  re- 
ceipt therefor  which  he  produced.  He  did 
not  deny,  however,  the  receipt  by  him  of 
either  of  the  written  notices.  Appellee  ad- 
mitted the  execution  of  the  receipt,  but  stat- 
ed that  he  supposed  the  money  was  paid  to 
him  fbr  Ibe  rent  ot  the  property  for  the  80 
days  for  which  appellant  was  permitted  to 
occupy  it  after  his  purchase,  and  testified 
that  appellant  agreed  at  that  time  to  surren- 
der the  property  at  the  end  of  30  days  from 
the  13th  of  August,  1902.  The  trial  In  the 
circuit  court  resulted  In  a  Judgment  for  ap- 
pellee, and  Bloom  was  appellant 

The  main  ground  relied  on  by  him  tor  a 
reversal  is  that  the  trial  (»urt  erred  in  ad- 
mitting as  evidence  the  written  notice  mailed 
to  him  by  Nicholson  and  appellee  on  the  18th 
and  iStb  of  Augiist;  respectively,  and  Insists 
that  the  notice  required  by  the  written  con- 
tract was  the  statutory  notice,  which,  to  be 
effectual,  required  personal  service  iqwn  the 
appellant  In  onr  opinion,  the  contentiM)  of 
appellant  Is  not  well  token.  The  contract 
between  the  parties  ivovlded  for  SO  days*  no- 
tlce  In  writing.  There  la  no  stipulation  for 
a  personal  service,  or  that  the  course  provid- 
ed by  the  statute  should  be  followed.  Whilst 
the  mere  mailing  of  the  lettm  to  appellant 
which  contiUned  the  written  demand  for  the 
possession  created  no  legal  presumption  that 
such  letters  and  notices  were  actually  re- 
ceived by  him,  it  vnu  pnq;>er  testimony  upon 
the  question,  and.  In  the  absence  of  any  de- 
nial of  fhelr  receipt  by  him,  was  sufficient 
to  warrant  the  conclusion  by  tiie  trial  court 
that  they  had  actually  been  received  by  him. 
See  SnlUvan,  ete.,  v.  Kuykendall.  82  Ky.  488, 
SO  Am.  Repi  901. 

Several  technical  objections  are  relied  on 
by  appellant  but.  In  our  opinion,  the  Judg- 
ment appealed  from  Is  In  conformity  with 
the  weight  of  the  evidence  and  the  Juc^ 
ment  is  therefore  affirmed. 


TOWN  OF  LONDON  et  al.  v.  BOTD. 
(Court  of  Appeals  of  Kentucky.  Jan.  7,  1904.) 

TAXATION— PERSONAL  PROPERTY— SITOS—RBS- 
IDENCE— EVIDENCE— SUPPICIENCY. 
1.  Ky.  St.  1903.  S  3C73,  relative  to  towns  of 
the  sixth  class,  and  providing  that  all  personal 
estnte  within  them,  except  Huch  tangible  per- 
sonal property  as  has  an  actnal  and  bona  fide 
situs  without  the  city,  of  persona  domiciled  or 
actually  residing  in  the  city,  shall  be  asseaaed, 
etc.,  did  not,  la  view  of  the  numerous'  dedsions 
of  the  Court  of  Appeals  to  tlie  effect  that  the 
situs  of  personal  property  for  taxation  put^ 
poses  was  the  domicile  of  the  owner,  and  not 
the  actual  situs  of  the  property  itself,  change 
that  rule,  and  confer  on  towns  of  the  sixth  class 
the  power  to  tax  for  local  purposes  personal 
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Eroperty  of  DonresidentB  which  happened  to 
e  located  withiD  the  city  limits  oa  the  day 
fixed  tar  aaMSsment. 

2.  Id  an  action  to  enjoin  the  collection  of  <Atj 
taxes  on  personal  property  nitnated  in  a  town, 
testimony  introduced  for  the  town  that  plajn- 
tifE  was  frequently  seen  abont  his  office  and  on 
the  streets  of  the  town,  took  his  meals  at  one 
of  the  local  hotels,  and  often  spent  the  night 
there,  was  not  sufficient  to  rebnt  the  positive, 
uneguiTocal  statements  of  plaintiff  to  the  ef- 
fect that  his  legal  residence  and  home  was  at 
his  farm,  five  miles  from  the  town;  that  he 
had  resided  there  for  some  years,  voting  in  the 
conntry  precinct  which  induded  his  farm;  that 
dnring  tne  greater  part  ctt  the  year  for  many 
years  be  had  been  absoit  from  the  state;  and 
that  the  notes  and  bonds  which  the  town  sought 
to  tax  had  been  left  in  a  safe  in  the  office, 
which  belonged  to  him,  and  which  was  oc* 
cnpied  Igr  one  of  his  nephews*  fi>r  cMiTenienee 
and  safety  alone. 

Appeal  Crom  Circuit  Court,  Laniel  Coonly. 

"Not  to  be  officially  reported." 

Suit  by  R.  Boyd  against  the  town  of  Lon- 
don and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

H.  C.  Hazelvood  and  Cork  ft  JoDes,  for 
appellants.  D.  K.  Bawllii0R  and  J.  W.  Al- 
corn, for  appellee. 

BURNAM,  G.  J.  This  salt  was  Instituted 
by  the  appellee  against  the  appellants  to  en- 
join the  coIlectlMi  of  dty  taxes  for  the  year 
1902  upon  certain  personal  property  owned 
by  him.  aggregating  about  $35,000,  wbicb 
consisted  of  promissory  notes,  bonds,  and 
cash  on  deposit  In  one  of  tbe  banks  of  the 
town,  upon  the  ground  that  be  was  not  a  resi- 
dent thereof.  The  defendant;  In  Its  answer, 
claimed  that  tbe  property  was  liable  for  taxes 
for  two  reasons:  (1)  Because  the  notes, 
bonds,  and  cash  were  actually  within  the 
town  of  Tx)ndon  on  the  15th  of  September, 
1901;  and  (2)  because  the  appellee,  Boyd,  was 
an  actual  resident  of  the  town,  domiciled 
therein. 

Section  3673  of  the  Kentucky  Statutes  of 
1903,  which  Is  one  of  the  proTlsIong  In  the 
charters  of  towns  of  the  sixth  class,  to  which 
the  defendant  belonged,  reads  as  follows: 
"All  real  and  personal  estate  within  the  dty, 
and  all  personal  ratate,  acept  such  tangi- 
ble personal  property  as  has  an  actual  and 
bona  fide  situs  without  the  dty,  of  persons 
domldled  or  actually  residing  in  the  dty  on 
the  l&tfa  of  September,  In  the  year  in  which 
tbe  assessment  shall  be  made,  •  *  *  shall 
be  assessed,"  etc. 

It  Is  the  contention  of  appellant  that,  un- 
der this  section  of  the  statute,  as  the  notes 
and  bonds  belonging  to  appellee  were  usually 
kept  by  him  In  an  Iron  safe  In  his  law  office 
In  London,  Ky.,  and  were  there  on  the  15th 
of  September,  1901,  and  the  cash  was  de- 
posited In  a  bank  In  London  on  that  date,  the 
property  had  an  actual  situs  In  London  for 
taxation,  under  the  statute,  regardless  of  the 
residence  of  the  owner.  This  court,  In  con- 
struing similar  statutory  provisions,  In  nu- 
merous decisions,  held  that  the  situs  of  per- 
soual  property  for  purposes  of  taxation  was 


the  domicile  of  the  owner,  and  not  the  actttal 
situs  of  the  property  Itself.  City  of  Louis- 
ville V.  Sherley,  80  Ky.  71;  Baldwin  t.  Shine. 
84  Ky.  602.  2  S.  W.  164;  City  of  Newiwrt  T. 
Bingo's  Ex'x,  S7  Ky.  635,  10  8.  W.  2;  Hart- 
lug's  Bx'i  V.  City  of  Lexington,  43  8.  W.  415; 
City  of  Lexington  v.  Fishback's  Trustee,  60 
8.  W.  727;  Boske,  Sheriff,  t.  Security  Trust 
&  Safety  Vault  Co.,  66  S.  W.  524.  There  Is 
nothing  in  the  statute  relied  on  by  appellant 
which  Indicates  an  Intention  on  the  part  of 
the  General  Assembly  to  confer  jjpoa  the  au- 
thorities of  a  sixth-class  town  tbe  pow^  to 
tax  for  local  pTU*poses  the  personal  property 
of  nonresidenta  which  happened  to  be  located 
within  tbe  dty  limits  on  the  day  fixed  tor 
assessment;  and  It  la  fair  to  presume  that, 
if  the  General  Assembly  had  Intended  to 
make  so  radical  a  departure  in  ito  policy  with 
respect  to  the  taxation  of  this  class  of  prop- 
erty as  contended  for,  they  would  bare  made 
their  Intention  dear  by  unequivocal  language. 

The  further  contention  that  appellee  was 
an  actual  resldoit  of  London  on  the  16th  of 
September,  1901,  Is  not  supported  by  the  tes- 
timony. He  testifies  tb&t  bis  legal  residence 
and  home  was  at  bis  farm,  five  miles  from 
the  town  of  London,  and  that  he  resided 
there  on  the  16th  of  September,  1001,  and 
had  done  so  for  several  years  previons  to 
that  date,  when  in  Kentucky,  and  that  he 
voted  In  the  country  precinct  which  included 
his  farm;  that  during  the  greater  part  of  tbe 
year  for  many  years  he  had  been  absent 
from  Kentucky  on  account  of  his  health;  that 
tbe  notes  and  bonds  had  been  left  In  a  safe 
in  an  office  which  belonged  to  him  In  the 
town  of  London,  and  which  was  occupied  by 
one  of  his  nephews,  for  conv^ilence  and  safe- 
ty alone.  And  whilst  a  number  of  witnesses 
Introduced  by  appellant  testified  that  appellee 
was  frequently  seen  about  his  office  and  on 
the  streets  of  London,  and  took  bis  meals  at 
one  of  the  local  hotels,  and  oftm  spent  tbe 
night  there,  this  testimony  was  not  sufficient 
to  rebut  the  positive,  unequivocal  statements 
of  appellant  as  to  his  actual  residence. 

We  therefore  conclude  that  tbe  trial  court 
properly  found  against  appellant  on  both  eon- 
tentlons.  Judgment  affirmed. 


PBAL  et  al.  v.  CITIZENS*  BUITJilNO  ft 
LOAN  ASS'N'S  A88IONEB. 

(Court  of  Appeals  <tf  Kmtocky*  Dw.  1,  1808.) 

BVILDtNO  AND  LOAN  ASSOCIATIONS-BURROf- 
DERINQ  STOCK  FOR  CRSDIT  ON  LOAM 
— VALUB  OF  STOCK. 

1.  Where  one  surrenders  his  stock  In  a  build- 
ing and  loan  assodation  to  get  credit  on  its 
loan  to  him,  its  value  is  determined,  not  by 
what  he  has  paid  for  It,  but  by  the  aasoda- 
tion's  then  assets  and  liabilitiea. 

"Not  to  be  offidally  reported" 

On  rehearing.  Denied. 

For  former  report,  see  76  8.  W.  832. 


V  I.  8m  Balldlna  and  Loan  AmocUUou,  vol.  i 
Cent.  Die  S  U. 
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HOBSON,  J.  Tbe  only  question  in  this 
case  is  tbe  amount  due  upon  the  mortgage. 
What  appellants'  rights  may  be  as  stockhold- 
ers on  final  settlement  of  the  aesociatiota 
cannot  be  determined  here,  and  nothing  In 
the  Judgment  affects  their  right  to  come  !n 
as  stockliolders  in  the  distribution  of  the  sur- 
plus assets  of  the  concern  among  the  stock- 
holders. Peal  was  simply  a  stockholder  hold- 
ing his  stock  for  iuTestment  from  the  time 
he  took  It  nntii  he  made  the  loan  In  August 
afterwards.  He  then  hypothecated  bis  stock 
to  secure  the  loan.  When  he  subsequently 
surrendered  his  stock,  and  was  credited  by 
$569.00,  this  was  simply  a  sale  of  the  stock 
to  the  corporation;  and  It  must  be  presumed 
that  the  credit  was  then  the  book  value  of 
tbe  stock,  or  else  he  would  not  have  taken  it 
The  value  of  tbe  stock  in  the  corporation  to 
not  determined  by  the  amount  he  paid  for  It, 
but  by  the  amount  of  its  assets  and  liabilities 
at  the  time,  for,  while  be  had  paid  In  a  good 
deal  of  money,  the  association  may  have  sus- 
tnlned  heavy  losses  In  other  transactions. 
There  Is  not  enough  In  tbe  record  to  warrant 
the  court  In  disturbing  the  settlement  then 
made  by  the  parties,  and  the  case  does  not, 
therefore,  fall  within  the  principle  laid  down 
In  tbe  Frtoble  Case.  70  8.  W.  7. 

Petition  orermled. 


L0UI9VILLB  &  N.  R.  CO.  t.  CUMNOCK 
et  al. 

(Court  of  Appeals  of  Kentucky.   Jan.  7,  1904.) 

BAILROADS— CHANQB  OF  ORADB-DAMAOB  TO 
FROPBRTT  —  COMPENSATION  —  MEASURE  — 
AMOUNT-FORMER  RECOVERY— EFFECT  —  AP- 
PEAL—DiaTURBANCE  OF  VERDICT. 

1.  The  Supreme  Court  cannot  disturb  the 
finding  of  the  jury  on  the  qnesti<m  of  damages, 
where  several  witnesses  estimated  the  damages 
largely  In  excess  of  tbe  verdict  rendered,  and 
an  eaual  number  testified  that  tiie  property  was 
not  damaged  at  all. 

2.  Where,  when  railroad  tracks  were  operat- 
ed upon  the  natural  grade  of  a  street,  the  pub- 
lic could  use  the  whole  road  as  a  highway  ex- 
cept when  trains  were  actually  passing,  and 
after  the  change,  which  was  by  the  construc- 
tion of  a  atone  wall  In  the  middle  of  the  street, 
tbe  view  from  plaintiff's  property  and  the  free 
circulation  of  air  were  seriously  interfered 
with,  and  his  property  Ironted  upon  a  mere  al- 
ley between  the  property  line  and  the  rock 
wall,  in  which  one  tiiack  was  still  left,  a  ver* 
diet  for  $800  was  not  excessive. 

3.  A  recovery  in  an  action  by  a  property  own- 
er against  a  railroad  for  damages  resulting 
from  the  operati(m  of  the  road  along  the  street 
in  front  of  his  property  by  reason  of  the  noise, 
smoke,  and  occupation  of  the  street  did  not 
bar  a  subsequent  action  for  a  subsequent  change 
In  grade  by  the  railroad  by  the  construction  of 
a  stone  wall  in  the  street  over  which  the  trains 
were  operated. 

4.  Under  Const.  {  242.  providing  that  mu- 
nicipal and  other  corporations  and  Individuals 
vested  with  the  privilege  of  talting  private  prop- 
erty for  public  use  shall  make  just  compensa- 
tion for  property  "taken,  injured,  or  destroy- 
ed" by  them,  a  railroad  cannot  make  a  change 
in  tho  crude,  width,  or  use  of  a  street,  injurious- 
ly aflectiuR  abntting  property  owners,  without 
making  compensation  for  the  damages  Inflicted. 

f  4.  8e«  Eminent  Domhln,  vol.  18,  Cent  Dig.  i  270. 


5.  In  an  action  by  a  property  owner  against 
a  ruiiroud  for  damuges  resulting  to  his  proper- 
ty from  a  change  of  the  railroad's  grade,  the 
measure  of  damages  is  the  difference  between 
the  market  value  of  tbe  property  just  before  it 
was  generally  known  that  the  work  was  to  be 
done,  and  the  market  value  tfnce  the  comple- 
tion of  the  work. 

Appeal  from  Circuit  Court.  Henderson 
County. 

"Not  to  be  offlclolly  reported." 

Action  by  Lizzie  P.  Cumnock  and  others 
against  tbe  Louisville  ft  Nashville  RaiUroad 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 

Veaman  &  Teaman,  for  appellant  Clay 
&  Clay,  for  appelleei. 

BABKBR.  J.  In  tbe  year  188S  tbe  appel- 
lees and  their  fatber  were  the  owners  and  in 
possession  of  a  lot  of  ground  102  feet  CRKit 
by  208  feet  deep,  sltnated  on  tbe  northeast 
comer  of  Fonitb  and  Main  streets  In  Hen- 
derson. Ky.  Tbe  dwdUng  house  upon  tbe 
lot  fnmted  then,  aa  now,  upon  Fonrtb  street 
At  tbat  time  tbe  Henderson  Bridge  Company 
bad  constructed  and  waa  opnatlng  a  railroad 
bridge  across  the  Ohio  river  from  tbe  Indi- 
ana to  tbe  Kentucky  abore,  and,  in  order  to 
permit  appellant  to  connect  its  track  with 
that  of  the  bridge  company  on  Main  street, 
it  was  autlmrlBed  to  lay  and  operate  cortain 
railroad  tracks  along  Fourtb  street  In  troat 
of  appellees'  property.  Claiming  tiiat  tbe 
maintenance  of  the  railroad  tracks  and  the 
operatton  of  a  railroad  along  Fourth  street, 
by  reason  of  tbe  noise,  smc^e,  and  the  occu- 
pation of  tiie  street  by  the  railroad  Injured 
the  value  ot  their  property,  tbe  appellees  and 
tbelr  father,  In  1885,  Institated  an  action  tas 
damages  against  appellant,  In  which  a  Judg- 
ment was  rendered  In  tbelr  fovor  for  tbe  sum 
of  fOOO,  widcb  was  thereafter  paid.  So  far 
as  this  record  shows,  tbe  situation  between 
appellant  and  appellees  remained  unchanged 
until  the  year  1001. 

Fourtb  street,  In  ^nt  of  appellees*  prop- 
erty, and  for  several  squares  beyond.  Is  ex- 
ceedingly steep,  making  a  heavy  grade, 
which  can  be  surmounted  only  with  great 
difllculty,  and  by  tbe  expenditure  of  great 
force.  In  order  to  obviate  this  difficulty,  ap- 
pellant obtained  from  the  common  council  of 
tbe  city  of  Henderson  an  ordinance  author- 
izing it  to  erect  along  tbe  center  line  of 
Fourth  street,  In  front  of  appellees*  property, 
and  for  several  squares  beyond,  a  rock  waD 
about  8  feet  wide  and  15  feet  high,  over 
which  it  operates  one  of  its  lines  at  a  much 
more  convenient,  if  not  level,  grade.  This 
wail  divides  Fourtb  street,  so  far  as  appel- 
lees' property  Is  concerned.  Into  two  narrow 
thoroughfares,  and  In  the  one  next  to  appel- 
lees' property  appellant  constructed  and  Is 
(grating  an  additional  railroad  track  upon 
the  natural  grade  of  the  street.  Contending 
that  this  change  In  the  situation  materially 
damages  their  property,  appellees  instituted 
thla  action  against  appellant  In  bar  of  ap- 
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pellees'  claim,  appellant  denied  that  tbelr 
property  was  dainnged,  pleaded  the  permla- 
sloa  of  tbe  council  to  make  the  linprovement, 
and  also  pleaded  the  former  judgment  ob- 
tained hj  appellees  and  their  father  la  1885. 
A  trial  resulted  In  a  Judgment  in  favor  of 
appellees  for  ?800,  from  wblcb  Judgment  this 
appeal  Is  prosecuted. 

The  testimony  as  to  whether  or  not  ap- 
pellees' property  was  damaged  by  the  change 
In  the  situation  herein  described  was  vari- 
ant Some  12  or  15  witnesses  for  the  appel- 
lees estimated  the  damages  largely  iu  excess 
of  the  verdict  rendered.  An  equal  number 
testified  in  favor  of  appellant— that  the  prop- 
erty was  not  damaged  at  alL  In  this  state 
of  case,  we  would  not  feel  at  liberty  to  dis- 
turb the  flndlDg  of  the  Jury,  whose  peculiar 
province  It  Is  to  settle  questions  of  fact 

But  It  is  obvious  that  the  erection  of  the 
wall  In  question  must  have  Injured  appellees' 
property  greatly.  The  record  does  not  show 
the  width  of  Fourth  street  but,  assuming  It 
to  be  of  the  ordinary  width  of  60  feet,  with  a 
carriageway  of  36  feet,  It  can  be  readily  seen 
that  the  wall  reduces  what  was  an  ordinarily 
convenient  thoroughfare  into  a  mere  alley. 
"When  the  tracks  were  laid  and  operated  up- 
on the  natural  grade  of  the  street,  the  public 
could  use  the  whole  thoroughfare  as  a  high- 
way, except  when  the  trains  were  actually 
pasBing  along,  readily  driving  from  one  side 
of  the  street  to  the  other,  across  and  over  the 
rails.  This  cannot  now  be  done,  and,  as  said 
before,  appellees*  property  fronts  upon  a 
uiore  alley,  which  has  upon  it  a  railroad 
track  between  the  property  line  and  the  rock 
wall.  It  is  apparent  that  It  would  be  nearly 
as  dangerous  to  drive  a  vehicle  Into  this 
narrow  alley,  and  Incur  the  risk  of  meeting 
or  being  overtaken  by  a  train,  as  It  would  be 
to  drive  Into  a  railroad  tunnel.  The  wall  In 
qupstlon  must  also  materially  obstruct  and 
shut  off  the  view  from  appellees*  property  on 
the  Fourth  street  side,  as  well  as  to  seriously 
Interfere  with  the  free  circulation  of  the  air. 
For  these  reasons  we  feel  convinced  that  the 
verdict  is  not  beyond  the  actual  damage  suf- 
fered. 

This  action  has  no  reference  to  that  Insti- 
tuted In  1S85;  It  only  purports  to  recover 
damages  tor  a  new  cause  of  action,  which  is 
entirely  distinct  and  in  addition  to  that  in- 
volved in  the  first  suit,  and  the  instructions 
of  the  court  fully  restricted  the  Jury  to  tills 
view  of  the  case. 

Appellant  relies  upon  the  principle  hn- 
nounced  by  this  court  in  the  case  of  LiOuls- 
vllle  &  Frankfort  Railroad  Company  v. 
Brown,  17  B,  Mon.  763.  Conceding  that  pri- 
or to  the  adoption  of  the  present  Constitu- 
tion, appellees  could  not  have  recovered  for 
the  consequential  damages  sustained  by  the 
acts  of  appellant  complained  of,  this  court 
in  the  cases  of  City  of  Henderson  v.  McClaIn, 
43  S.  W.  700,  and  City  of  Ludlow  v.  Detwel- 
ler,  47  8.  W.  881,  construed  section  242  of  the 
present  Constitution  as  radically  ciianglng 


the  rule  existing  prior  thereto  on  the  subject 
at  hand:  and  the  case  relied  upon  by  appel- 
lant is  especially  mentioned  as  being  among 
those  whose  authority  has  been  affected  by 
the  change  In  the  wganic  law.  Und»  the 
provisions  of  section  242,  neither  the  city  ot 
Henderson,  ap[)ellant  nor  any  other  corpora- 
tion possessing  the  right  of  eminent  domain 
could  lawfully  make  a  change  in  the  grade, 
width,  or  use  of  the  street.  Injuriously  affect- 
ing the  abutting  property  owners,  without 
making  compensation  for  the  damages  in- 
flicted. 

Appellant  complains  of  the  criterion  of 
damages  fixed  by  the  instructions  given  by 
the  court  which  is  as  follows:  "If  yon  find 
top  the  plaintiffs  under  this  Instruction,  the 
criterion  of  tbelr  relief  must  be  the  differ- 
ence between  the  market  value  of  said  prop- 
erty Just  before  it  was  generally  knoAH  that 
said  work  would  be  done,  and  Its  market 
value  since  the  completion  of  said  work." 
This  instruction  was  approved  by  this  court 
In  the  case  of  City  of  Louisville  v.  Began,  49 
S.  W.  532.  The  instructions  of  the  court  as 
a  whole,  contain  a  correct  exposition  of  the 
law  of  this  case. 

Perceiving  no  error  in  the  record,  tbe  Judg- 
ment Is  affirmed. 


SAI/r  LIOE.  B.  &  MT.  O.  TUnXPIKID  BOAD 
00.  V.  GILFIIXIN  et  aU 

(Court  of  Appeals  of  Kentucky.   Jan.  6,  ISOL) 

TURNPIKE  ROADS-TAXES  TO  AID  Hi  CON- 
STRUCTION—STATUTES. 

1.  Act  March  9,  1867  (2  Acts  1S67,  p.  038^ 
c.  2035),  incorporating  a  tu  mpi  ke  campany, 
empowers  It  to  construct  a  toll  road  in  L.  coun- 
ty: requires  the  county,  when  f5,000  is  snb- 
scribed  by  tbe  corporators,  to  subscribe  91**^ 
for  each  mile  of  road  bulit;  creates  a  tazins 
district  within  which  a  1  per  cent,  tax  is  re- 
quired to  be  levied;  and  inttvides  that  the  tax 
Biinll  be  levied  and  collected  to  assist  in  baild- 
ing  the  road,  and  shall  be  collected  till  the  road 
is  completed  for  15  miles.  Held,  that  the  tax 
is  only  to  "assist"  in  "bnilding"  the  road;  that 
its  maximam  amount  cannot  exceed  the  cost 
of  buildiufT,  less  the  solvent  private  sobscrip- 
tions  of  $5,000  and  the  county  aid:  and  cannot 
be  increaeed  by  losses  after  the  road  is  batlt, 
or  damage  to  any  part  after  its  completion,  or 
by  cost  of  management  or  in  the  case  «C  any 
tas^ayer  by  mere  failure  to  collect  taxes  fnrn 
delinquents. 

Appeal  from  Circuit  Court,  Tjewim  Comity. 

**To  be  officially  reported." 

Suit  by  William  (»lflllin.  Sr..  and  others 
against  tbe  Salt  Lick,  Bsculapla  &  Ht  Car- 
met  Turnpike  Road  Company  to  enjoin  col- 
lectlon  of  a  tax.  Judgment  for  plaintiffs. 
Defendant  aroeals.  Affirmed. 

Allan  D.  Cole,  for  appellant  E.  L.  Worth- 
ington  and  W.  G.  Halbert  for  appellees. 

O'RBAR,  J.  Appellant  turnpike  company 
was  Iiicori>orated  by  an  act  of  Legislature  ap- 
proved March  9,  1807.  2  Acts  1867,  p.  S3u.  e. 
2C^.  It  was  empowered  to  construct  a  mac- 
adam toll  road  in  Lewla  coanty,  ttds  statiL 
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So  soon  as  $5,000  Bhould  be  subscribed  hy 
the  corporators,  the  company  was  authorized 
to  organize,  to  condemn  right  of  way  where 
necessary,  and  the  coonty  of  Lewis  was  re- 
quired to  snbscribe  and  deliver  Its  bonds  to 
the  amomit  of  |1,000  per  mile  for  each  mile 
of  road  built  by  the  company,  in  addition  to 
$1,000  for  a  bridge  over  Salt  Lick  creek.  A 
taxing  district  was  created,  witliin  which 
there  was  required  to  be  levied  an  ad  valo- 
rem tax  of  $1  on  the  $100  of  taxable  property 
in  the  territory  coiutltnting  the  district 
The  provision  of  the  act  on  this  point  reads: 
"The  said  tax  shall  be  levied  and  collected 
for  the  purpose  of  assisting  in  building  said 
road;  and  the  taxpayers  shall  be  stockhold- 
ers in  said  company  to  the  extent  that  they 
pay  taxes  under  this  act;  said  tax  to  be  col- 
lected until  said  road  Is  completed  15  miles 
of  Its  distance  from  Vauceburg."  2  Acts 
1867,  p.  280,  c.  170& 

The  first  mile  of  the  road  was  built  by  the 
company  in  1871,  toe  which  it  received  the 
bond  of  Lewis  county  for  $1,000.  The  bridge 
was  built  about  1873.  The  county  Issued  to 
the  company  a  $1,000  bond  for  that.  Work 
on  the  road  seems  to  have  been  abandoned 
then  till  about  1882,  when  the  corporation, 
electing  new  officers,  resumed  the  project  of 
building  the  road.  It  let  the  contract  for  the 
remaining  five  miles  of  lORd.  The  work  was 
completed. 

It  is  admitted  that  Lewis  county  Issued  to 
the  company  and  that  it  received  the  bonds 
of  the  county  to  the  amount  of  $1,000  for 
each  mile  of  the  road.  Beginning  In  1S92, 
and  continuing  each  year  till  1808,  Inclusive 
there  was  levied  on  the  taxable  prt^rty  In 
the  taxing  district  the  special  tax  of  $1  on 
the  $100,  whicb  was  listed  with  the  sheriff 
for  collection.  The  assessed  valuation  of  the 
district  was  about  $54,000  per  year  on  an 
average.  The  same  rate  of  tax  was  also  as- 
sessed for  the  years  1870,  1871,  1872,  1873, 
and  1874.  In  1899  this  suit  was  brought  by 
appellees,  62  of  the  taxpayers  of  the  district, 
to  enjoin  the  collection  of  the  tax  for  that 
year  and  further  years  on  the  ground  that 
the  purpose  for  which  the  tax  had  been  au- 
thorized liad  been  fulfilled,  and,  furthermore, 
they  alleged  that  the  acta  under  which  It 
was  levied  were  unconstitutional  for  various 
reasons. 

The  last-named  feature  of  the  case  we  will 
not  discuss,  having  found  a  controlling  rea- 
son In  the  facts  shown  by  the  record  for  af- 
firming the  circuit  court's  Judgment  granting 
a  perpetual  Injtmetlon  against  the  further 
collection  of  the  tax. 

The  record  discloses  that  the  first  mile  and 
a  half  (including  the  bridge)  originally  con- 
structed cost  not  exceeding  $2,800,  of  which 
Lewis  county  paid  $2,000.  What  sum  was 
collected  from  the  taxpayers  of  the  district 
under  the  assessments  from  1870  to  1874  Is 
not  shown.  The  remaining  five  miles,  built 
subsequent  to  1892,  cost,  contract  price,  ac- 
cording to  appellees*  version,  $7,615;  and  ac- 


cording to  appellant  about  $8,200.  Of  this 
sum  it  Is  admitted  the  county  paid  $6,000  In 
her  bonds,  as  has  been  stated.  The  tax  as- 
sessed against  the  district  would  not  be  less 
than  $470  net  per  annum,  reallzlag,  In  the 
seven  years  not  in  dispute,  $3,290.  So  that 
it  appears  that  the  taxpayers  and  the  county 
have  paid  In  fully  enough,  or  more  than 
enough,  to  discharge  the  tofal  cost  of  con- 
struction. It  is  claimed  that  some  of  the 
taxpayers  did  not  pay  for  certain  years- 
were  delinquent— and  that  In  consequence 
the  company  did  not  get  all  that  was  due  to 
It  on  that  score.  It  is  also  claimed  that  ow- 
ing to  the  lack  of  repair  the  first  mile  and  a 
half  of  road  became  almost  worthless,  and 
had  to  be  rebuilt  Counsel  for  appellant  ob- 
serve here:  "If  the  company  bad  at  the  start 
pushed  the  work  to  completion,  the  amount 
originally  expended  would  not  have  been 
thrown  away.  This  is  the  whole  trouble  in 
this  case."  The  company's  present  indebt- 
edness Is  alleged  to  be  about  $2,700. 

The  taxpayers  of  the  taxing  district,  who 
became  stockholders  upon  the  payment  of 
tbelr  taxes,  became  In  a  sense  Invcduntary 
subscribers  to  the  stock  of  the  company. 
Like  other  stockholders,  their  liability  was 
only  to  the  extent  of  their  subscription. 
Each  one  was  liable  only  for  bis  own,  not 
for  default  of  others.  By  the  terms  of  the 
act  they  were  to  pay  only  so  much  as  was 
required  In  "assisting  to  build  the  road"— not 
to  operate  It,  nor  to  keep  It  In  repair.  When 
they  had  paid  a  sum  snflScIent  to  build  It 
their  liability  was  at  an  end,  notwithstand- 
ing the  company  migbt  have  become  Insol- 
vent through  bad  manag^ent  The  tax  lev- 
led  was  a  lien,  as  other  taxes  against  the 
land  In  the  district  collectible  by  distraint 
If  the  company  failed  to  collect  any  one's 
taxes,  It  must  be  presumed,  in  the  absence  of 
showing  to  the  contrary.  In  view  of  the  Hen 
and  means  of  collection,  that  It  voluntarily 
failed  to  do  so,  or  by  neglect  failed.  In 
either  event  it  will  not  be  permitted  to  col- 
lect the  amount  from  other  taxpayers  not  In 
default. 

As  to  the  first  mile  and  a  half,  It  will  be 
conclusively  presumed  against  the  corpora- 
tion, claiming  a  right  to  exercise  the  extraor- 
dinary function  of  taxation  la  Its  behalf, 
that  It  bad  subscribed  in  good  faith  the  mini- 
mum amount  of  capital  stock  which  author- 
ized it  to  become  a  corporation,  with  the 
right  to  enjoy  the  extremely  liberal  provi- 
sions of  the  act  in  Its  behalf.  At  least  It 
will  not  be  heard.  In  the  suit  of  the  taxpay- 
ers, to  say  that  it  failed  to  perform  a  condi- 
tion precedent  to  Its  right  to  collect  taxes 
at  all  In  its  aid,  yet  Insist  on  the  payment  of 
such  taxes.  Therefore,  the  court  must  as- 
sume that  the  $5,000  of  stock  required  before 
the  company  could  be  organized  was  sub- 
scribed. This  sum,  the  $2,000  paid  by  Lewis 
county,  and  the  taxes  collected  during  the 
early  seventies  would  more  than  pay  for  the 
building  of  that  first  mile  and  a  half  of 


Digitized  by  Google 


936 


77  SOUTHWESTERN  REPORTER. 


fTeon. 


nmd.  The  taxpayers  were  required  only  to 
assist  In  bnllOlng  tbe  road.  Tberefore,  tbe 
private  subscr^tlon  tbat  was  solvent,  and 
tbe  county  aid  abore  alluded  to.  most  be  tak- 
en Into  account  In  measuring  the  maximum 
liability  (tf  tbe  taxpaying  stockbolders.  .TtOn 
done,  we  find  tbat  tbey  bave  fully  dischar- 
ged tbat  llabUl^,  so  far  as  complainants  and 
others  similarly  situated  are  concerned,  and 
their  liablUly  camntt  be  enhanced  either  by 
losses  Incurred  after  the  road  was  built,  or 
damage  to  any  part  after  Its  completion; 
nor  to  cost  of  management;  nor  to  a  mere 
ffltlure  to  collect  taxes  from  delinquents. 
Wber^ora  tbe  Judgment  Is  affirmed. 


LOUISVIIXB  ft  N.  R.  CO.  t.  SHORT. 
(Sapreme  Coart  of  Tennessee.   Hay  17,  1903.) 

RAILROADS— NEOLIOBNCB—FIRES-KVIDENCB— 
PRIOR  riRBS-CONTRIBUTORY  NEQLIQKNCE. 

1.  In  an  action  syaiost  a  railrmd  for  fire 
caused  hj  sparks  from  one  of  defendant's  loco- 
motivea,  evidence  of  tbe  setting  of  other  fires 
by  other  locomotives  ia  competent,  it  appearing 
tbat  tbe  other  locomotives  were  oS  similar  con- 
titniction  to  tbe  ooe  in  qaestioD. 

2.  In  an  action  against  a  railroad  for  the  de- 
Btrnction  of  a  bale  of  cotton  caused  by  sparks 
from  one  of  defendant's  locomotives,  plaintiff 
cannot  be  regarded  as  guilty  of  contributory 
negligence  became  of  having  placed  bis  cotton 
on  an  ojfm  platform  SO  feet  from  tbe  main 
track  oi  tbs  tsllrosd. 

Bhor  to  Circuit  Court,  Haywood  County; 
Jno.  R.  Bond,  Judge. 

Action  by  L.  M.  Short  against  the  Louisville 
&  Nashville  Railroad  Company.  Judgment  in 
favor  of  plaintiff,  and  defendant  brings  ttror. 
Reversed. 

J.  W.  E.  Moore,  for  plalntllf  in  error.  C.  S. 
Walker.  H.  j.  Uvlngston,  and  Byars  &  Dixon, 
for  defendant  in  error. 

NEIL,  J.  This  action  was  brought  In  tbe 
court  below  to  recover  tbe  value  of  a  bale  of 
cotton  belonging  to  tbe  defendant  la  error,  al- 
leged to  have  been  ignited  and  destroyed  by 
sparks  from  one  of  tbe  plaintiff  in  emir's  en- 
gines while  tbe  cotton  was  stored  on  an  open 
platform  near  tbe  track. 

Numerous  err<n«  have  been  assigned  by  the 
plaintiff  In  error,  all  of  which  have  been  con- 
sidered and  disposed  of.  but  only  two  of  them 
will  be  noticed  In  this  opinion. 

The  first  of  these  arises  upon  the  action  of 
bis  honor,  the  circuit  Judge,  in  his  rulings  up- 
on certain  testimony  offered  by  the  defendant 
in  »ror  concerning  o^er  fires  than  the  one 
which  was  the  occasion  of  the  present  suit 

Tbe  fire  occurred  March  13.  1001.  There 
was  testimony  tending  to  show  that  all  the 
engines  of  plaintiff  in  error.  In  1901  and  there- 
after, were  constructed  in  the  same  manner 
In  respect  of  spark  arresters.  There  was  no 
testimony  tending  to  show  a  like  construction 
prior  to  1001. 

T 1.  Sm  Railroads,  vol.  41.  C«nL  Dls.  ||  1711.  inL 


The  defendant  In  errw,  ot»  tbe  objectlob 
ot  plaintiff  in  error,  was  allowed  to  prove  tbe 
following  points,  which,  for  sake  of  noting  tbe 
objections,  are  thua  numbered,  vis.:  (1)  By 
J.  L.  Livingston,  tbat  about  one  year  l>efore 
the  fire  In  question  another  Are  was  set  out  b; 
one  of  tbe  plaintiff  In  error's  engines;  (2)  by 
the  witness  Arthur  Dulin,  that  a  year  or  two 
before  tbe  fire  in  question  tbe  plaintiff  In  error 
bad  by  one  of  Its  engines  set  out  another  fire; 
(?)  by  Andrew  Wells,  that  it  set  out  a  fire  by 
one  of  its  engines  nine  or  ten  months  after  tbe 
fire  In  question;  (4)  by  A.  H.  Cromwell,  that 
it  set  ont  a  fire  about  three  months  after  the 
date  referred  to;  (5)  by  the  same  witness,  an- 
other fire  about  five  months  after;  (6)  by  Ar- 
thur Dulln,  a  fire  about  nine  months  after- 
wards; (7)  by  the  same  witness,  another  fire 
about  ten  months  afterwards;  (8)  and  by 
James  Tipton,  another  fire  about  s^  montlu 
after  tbe  said  fire  In  qnestkm. 

It  Is  insisted  tbat  the  testimony  was  irrele- 
vant. 

We  are  ot  opinion  that  the  objections  which 
we  have  marked  1  and  2,  respectively,  shonM 
have  been  sustained,  and  that  those  which  we 
have  marked  8  and  8,  Inclusive,  were  prop^ly 
ov^mled. 

We  sustain  numbers  1  and  2  because  these 
fires  happened  so  long  a  time  before  the  fire 
In  question  that  they  do  not  tend  to  throw 
any  light  npon  the  Inquiry  whether  the  fire 
was  set  out  by  plaintiff  in  error,  or  (assum- 
ing tbat  tbe  fire  In  question  was  set  out  by 
tbe  plaintiff  In  error)  tbey  do  not  throw  any 
light  npon  the  Inquiry  as  to  whether  i^alnttff 
in  error  was  guilty  ot  n^Ugence  in  setting 
out  tbat  fire;  It  not  appearing  in  the  testi- 
mony tbat  prior  to  1901  tbe  engines  of  plain- 
tiff In  error  were,  in  respect  of  spark  arrest- 
ers, constructed  In  the  same  manner  In  which 
they  were  constructed  during  tbat  year,  or 
a  similar  manner,  and  it  appearing  In  the 
testimony  that  prior  to  1001  (although  how 
far  prfor  Is  not  shown)  a  different  pattmi  of 
spark  arrester,  tbe  Diamond,  was  In  use  by 
plaintiff  in  error. 

We  overrule  the  objections  which  we  have 
marked  3  and  8.  Inclusive,  because.  Inasmuch 
as  it  appears  In  the  testimony  tbat  during 
the  year  1001  and  afterwards  all  of  the  en- 
gines of  plaintiff  in  error  were  of  the  same 
pattern  in  respect  of  spark  arresters,  proof 
of  other  fires  set  out  by  plaintiff  In  error,  by 
Its  engines,  does  tend  to  show,  if  not  that 
tbe  flre  In  question  was  set  out  by  plaintiff  In 
error,  yet  that  tbe  said  plaintiff  in  error  was 
guilty  of  negligence  in  so  doing,  when  tbe 
fact  Is  otherwise  proven  tbat  the  flre  in  ques- 
tion was  set  ont  by  It. 

A  great  many  authorities  refer  to  such  tes- 
timony as  proper— that  Is,  testimony  as  to 
other  fires— when  such  fires  occurred  "at  or 
about"  tbe  time  of  tbe  flre  under  examina- 
tion. Some  of  these  authorities  say  "within 
a  few  weeks"  before  or  after;  others  speak  of 
tbe  time  as  "during  tbe  jsame  summer." 

We  shall  not  undertake  to  a:amine  in  de- 
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tall  the  authorities  apoa  tbls  subject,  nor  at- 
tempt to  reconcile  them  where  they  conflict 
Had  we  time  for  such  an  Inquiry,  no  really 
usefol  purpose  could  be  served  by  It. 

No  rule  has  been  established  in  this  state. 
It  does  not  seem  unreasonable,  however,  to 
hold  that  proof  of  other  fires  set  out  by  the 
company's  engines  of  similar  construction 
along  its  line  throws  light  upon  the  Inquiry 
as  to  whether  the  said  company  was  guilty 
of  negligence  in  setting  out  the  Ore  In  ques- 
tion, as  showing  either  an  improper  construc- 
tion of  Its  engines  or  a  negligent  operation 
of  them. 

Assuming  this  to  be  true,  we  are  unable 
to  see  why  the  time  should  be  confined  to  "a 
few  weebs"  or  "the  same  summer,"  We  do 
not  undertake  to  fix  any  definite  time,  or 
to  announce  a  bard  and  fast  rule,  but  we  are 
of  the  opinion  that  tea  moDtha'  ttme  ii  not 
too  long. 

This  conclusion  is  supported,  In  a  general 
way.  by  U  &  N.  R.  R.  Co.  t.  Klalone,  109 
Ala.  SOQ,  20  South.  83,  wherein  It  was  held 
that  upon  the  defendant  Introducing  testi- 
mony tending  to  show  that  its  engines  were 
of  a  special  construction,  and  that  sparks 
could  not  escape  from  them,  and  reach  neigh- 
boring property,  an^  had  been  so  constructed 
and  used  for  more  than  a  year,  the  plaintiff 
might  Introduce  testimony  covering  the  same 
period,  and  showing  that  during  that  time 
other  fires  had  been  set  out  by  the  defend- 
ant's engines.  100  Ala.  611,  S19,  20  South. 
34,  S7. 

It  Is  also  supported,  in  a  general  way,  by 
Hoyt  T.  Jeffers,  80  Mich.  ISI,  wherein  it  was 
held  that  proof  of  other  fires  might  cover  a 
consldOTable  time,  upon  its  being  shown  that 
the  (in  that  case)  chimney  bad  during  the 
tlniie  covered  been  In  substantially  the  same 
condition  as  to  tbe  emission  of  sparks.  Id. 
186,  189,  190. 

It  is  insisted  by  plaintiff  in  error  that  tbe 
engine  that  caused  the  in^y  in  this  case 
was  Identified.  But  the  record  does  not  sus- 
tain this  contention.  At  most,  it  was  shown 
that  It  was  one  or  the  other  of  two  engines 
that  scattered  tbe  fire,  but  which  of  the  two 
did  so  the  testimony  does  not  show.  Hence 
tbe  rule  insisted  upon—as  to  the  correctness 
of  which  we  express  no  opinion— to  the  effect 
that  proof  of  other  fires  by  other  engines  can- 
not be  allowed  where  the  particular  engine 
is  identlfled,  does  not  apply.  Ballroad  Com- 
pany T.  Blcbardson,  91  U.  8.  454,  23  L.  Bd. 
356. 

Another  assignment  of  error  was  filed  rais- 
ing the  point  tbat  the  defendant  in  error  was 
guilty  of  contributory  negligence  In  placing 
bis  cotton  upon  an  open  platform  so  near  to 
tbe  railroad— 50  feet  from  the  main  track— 
and  that  for  this  reason  there  should  bave 
been  no  recovery.  Tbe  point  arose  upon  cer- 
tain testimony  offered  by  the  plaintiff  In  er- 
ror and  excluded  by  bis  honor. 

The  asi^gnment  Is  overruled.   There  can 


be  no  contributory  negligence  In  the  proper 
use  by  a  man  of  his  own  land.  He  Is  not 
bound  to  presume  future  negligence  on  the 
part  of  the  adjoining  owners,  or  to  guard 
against  that  negligence.  L.  &  N.  R.  R.  Co.  v. 
Marbury  Lumber  Go.  (Ala.)  28  South.  438. 
50  L.  B.  A.  620,  627,  and  authorities  cited. 
See.  also,  Burke  v.  Railroad,  7  Helsk.  461. 
464,  19  Am.  Rep.  618;  Richmond  &  D.  R.  Co. 
V.  Medley,  75  Va.  499,  B06-507,  40  Am.  Rep. 
734;  Cook  T.  Champlaln  Trans.  Co.,  1  Denlo. 
91,  90-101;  Shearman  &  Redf.  Neg.  (4tb  Ed.) 
§{  680,  681;  13  Am.  &  Eng.  Bncyp.  Law  (2d 
Ed.)  480-491. 

But  for  error  committed  in  respect  of  mat- 
ters contained  In  the  previous  assignment  of 
error,  and  for  other  errors  specified  in  a 
memorandum  filed  with  the  record,  the  Judg- 
ment of  the  court  below  moat  be  reversed, 
and  the  cause  renumded  for  a  new  trlaL 


2ETNA  LIFE  INa  00.  v.  FALLOW. 
(Supreme  Court  of  Tennessee.   May  29,  1008.) 

INSURANCE}— FRBHIUUS—UATDRITT—PATHBNT 
—COURSE  OP  BUSINESS  —  FORFBITURB  —  ES- 
TOPPEL —  OBNBRAL  AOBNT8  —  SDBAOBNTS  — 
AUTHORITY. 

1.  Where  an  accident  policy  provided  that 
there  should  be  no  insurance  Uiereunder  unless 
the  premium  was  actually  paid  prior  to  any  ac- 
cident by  reason  of  which  claim  was  made,  but 
for  a  long  time  prior  to  the  accident  a  cours* 
of  businesB  bad  been  adopted  between  Insurer's 
general  agent  and  Insured  as  to  tbe  payment  of 
preminma,  which  insured  was  directed  to  re- 
tain premiums  as  they  became  dae  until  they 
were  called  for  by  some  person  connected  with 
the  general  agent's  office,  and  In  pursuance  of 
such  custom  a  premium  due  prior  to  insured's 
injury  was  not  paid  when  due,  but  was  subse- 
Qoentiy  collected  by  one  at  the  employes  of  sucb 
general  agent  and  remitted  to  the  ii&urer  aft- 
er Insured  had  suffered  an  Injury  insured 
against,  tbe  Insurer  was  estooped  to  deny  lia- 
bility under  such  policy  provision. 

2.  Where  a  general  agent  of  an  accident  in- 
surance company  had  apparent  authority  to 
waive  a  forfeiture  for  Insured's  failure  to  pay 
preminms  at  matnri^,  sucb  agent  might  waive 
conditions  in  tbe  policy  providing  for  such  for- 
feiture, though  the  policy  dedared  that  do 
agent  had  such  authority,  and  tbat  no  waiver 
would  be  recognized  unless  In  writing,  signed  by 
either  of  certain  officers  of  the  company. 

3.  Where  a  general  agent  of  an  insurance 
company  baving  authority  to  issue  policies,  col- 
lect premiums,  etc.,  in  two  states,  appointed  sev- 
eral Bobagents  and  clerks  in  his  office  whom  he 
authorised  to  contract  for  risks,  deliver  polides. 
collect  premiums,  etc.,  the  act  of  one  of  such 
aubagents  in  collecting  a  premium  on  a  policy 
after  maturity,  and  after  a  loss  had  been  sus- 
tained thereunder,  was  the  act  of  the  seneral 
agent,  and  was  sufficient  to  estop  the  insurer 
from  Insisting  on  forfeiture  for  aUure  to  pay 
the  premlnm  at  maturity. 

Appeal  from  Circuit  Court,  Shelby  Oounty: 
J.  S.  Galloway,  Judge. 

Action  by  C.  J.  Fallow  against  the  ^tna 
Life  Insurance  C^ompauy.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 


S.  am  iBsnruH.  vsl.  U.  Cant.  ZMg.  H  Ml,  K 
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Malone  &  Malone  aod  W.  B.  Gliasoc,  for 
appellant  Tbos.  M.  Scruggs  and  M.  O.  Ev- 
ans, for  appellee. 

NEIL,  J.  This  suit  was  brought  below  to 
recover  upon  an  accident  policy.  It  resulted 
tbere  In  favor  of  the  plaintiff,  and  the  de- 
fendant has  appealed  and  assigned  errors. 

The  facts  necessary  to  be  stated  to  raise 
the  legal  questions  to  be  considered  herein 
are  as  follows: 

During  the  year  1895  the  defendant  in  error 
obtained  from  the  plaintiff  In  error  an  acci- 
dent policy,  which  was  continued  in  force 
by  the  payment  of  quarterly  premiums,  with- 
out question,  down  to  December  18,  1801. 
At  first,  and  during  several  quarters,  the 
defendant  In  error  went  to  the  ofi9ce  of  the 
plaintiff  In  error's  general  agent  In  the  city 
of  Memphis,  Tenn.,  Harris,  and  paid  the 
premiums  promptly  when  dne;  but  on  sev- 
eral occasions,  not  finding  the  agent  or  any 
of  Ills  clerks  in  the  oflice.  be  complained  of 
this  matter  to  Mr.  Harris,  calling  attention 
to  the  inconvenience  occasioned  thereby.  In 
response  the  agent  instructed  Mr.  Fallow  to 
retain  the  premiums  until  he  himself  or 
some  of  bis  clerks  should  call  for  them. 
Thereafter  the  custom  of  business  prevailing 
between  the  parties  was  that  the  assured 
waited  for  the  agent  to  collect  the  premium 
from  him,  and  the  agent  by  himself  or  his 
clerks,  did  so  for  a  series  of  years,  contin- 
uing up  to  the  time  the  present  litigation 
began.  Very  often  the  agent  of  his  clerk 
failed  to  collect  the  premium  until  It  had 
been  overdue  eight  or  ten  days.  The  as- 
sured relied  Implicitly  upon  this  habit  of 
business,  and  always  reserved  the  premiums 
until  called  upon  by  the  agent  or  some  of 
bis  clerks.  The  last  premium  before  the 
injury  occurred  fell  due  upon  the  18th  of 
December,  1901,  but  was  not  then  paid, 
the  agent  of  the  company  not  having  called 
for  It  or  sent  for  It.  The  injury  occurred 
on  December  23.  1901.  On  the  26tli  of  the 
same  month  the  company's  agent  sent  Dr. 
Hall  to  Inspect  the  injury  and  to  examine  the 
assured  upon  the  subject  The  assured  stat- 
ed the  facts  fully  to  the  doctor.  On  the 
next  day  the  agent  directed  the  assured  to 
send  in  bis  formal  notice  of  loss,  and  to 
send  In  his  "claim  blank"  when  he  should  be 
fully  recovered. 

On  the  2d  day  of  January,  1902,  some  one 
of  the  agent's  employes  or  clerks  In  the  of- 
fice whose  business  It  was  to  collect  premiums 
collected  the  premium  from  the  assured  and 
credited  it  to  the  company  upon  the  agent's 
books,  and  deposited  it  in  bank  to  the 
agenfs  credit  as  agent  and  It  was  forward- 
ed by  the  agent  to  the  company,  along  with 
other  moneys  belonging  to  It  in  his  hands, 
and  is  still  retained  by  It  and  no  offer  has 
ever  been  made  to  return  It  to  the  assured. 

This  premium  was  not  credited  upon  the 
books  of  the  agent  until  January  ti,  1902, 
and  the  agent  had  no  personal  knowledge 


of  the  fact  that  it  had  been  collected  until 
about  the  last  of  January  or  the  first  of  Feb- 
ruary, 1902.  He  could,  however,  by  exam- 
ining hia  books,  have  ascertained  at  any  tim^ 
subsequent  to  December  18th,  that  the  pre- 
mium had  not  been  paid  on  that  day,  and.  by 
a  like  examination  he  could  have  teamed 
that  It  had  been  credited  on  the  6th  of  Jan- 
uary. It  was  not  his  custom,  however,  to 
attend  to  the  details  of  the  business^  This 
was  committed  by  him  to  the  clerks  in  his 
office,  whom  he  appointed,  and  from  whom  he 
took  bonds  for  the  company. 

He  was  at  the  bead  of  the  office,  and  was 
the  general  agent  of  the  company  tot  its  ao 
cident  department,  covering  two  states — ^Toi- 
nessee  and  another.  Among  other  things,  it 
was  his  duty  to  receive  applications  for  In- 
surance, personally  or  through  his  clerks,  to 
countersign  policies  In  blank,  and  place  them 
in  the  hands  of  his  poUcy  clerks  for  filling 
up  and  issuance,  and  to  continue  policies  in 
fon»  from  quarter  to  quarter  by  accepting 
premiums  therefor,  pwsonally  or  through  bis 
clerks. 

Under  the  custom  of  business  prevailing  In 
the  office  of  Mr.  Harris,  when  premiums  were 
paid  after  they  were  dne  iralicies  were  treat- 
ed as  renewed  for  three  months  from  the 
date  of  the  maturity  of  the  premium.  How- 
ever, It  the  patrons  of  the  company  desired, 
after  a  premium  day  haa  passed,  to  take  out 
a  new  policy  rather  than  to  renew  the  old 
one,  they  were  allowed  ts  do  so,  and  In  this 
case  the  new  polli^  took  effect  from  the  date 
of  its  Issuance. ' 

The  following  conditions  appear  npon  the 
back  of  the  policy  sued  on,  and  are  referred 
to  In  Its  face  and  made  parts  of  It,  viz.: 

"(1)  There  shall  be  no  Insurance  under  this 
policy  unless  the  premium  Is  actually  p^ 
prior  to  any  accident  by  reason  of  which 
claim  Is  made." 

"(9)  No  agent  has  authority  to  waive  any 
condition  of  this  policy,  and  no  waiver  will 
be  recognized,  unless  In  wrltii^,  si^ed  by 
either  the  president  vice  president,  secretaty, 
or  assistant  secretary  of  the  company." 

In  respect  of  the  foregoing  facts  bis  honor 
charged  the  Jury  as  follows: 

"If  you  find  from  the  evidence  In  this  case 
that  the  plaintiff  was  Insured  in  the  Mtia. 
Life  Insurance  Company,  and  had  an  acci- 
dent policy  In  the  company  that  bad  been  In 
operation  for  several  years,  and  you  fnr^ 
ther  find  that  In  his  dealings  with  the  de- 
fendant company  it  was  the  custom  and 
usage,  as  between  them,  tbat  the  agent  of 
the  defendant's  company  would  call  at  bis 
place  of  business  and  collect  the  premiums, 
and  that  manner  of  payment  and  carrying 
on  business  bad  renewed  the  policy  qnarterly 
for  several  years;  and  yon  further  find  that 
the  premlnm  was  not  paid  on  the  18th  day 
of  December,  a  few  days  before  tbe  acddoit: 
and  you  further  find  that  the  plaintiff  was 
injured  on  the  23d  day  ctf  December.  1901. 
and  snffered  Injuries  whereby  be  would  be 
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«Dtitled  to  tbe  accident  benefit  according  to 
tila  policy;  and  you  furtber  find  that  a  day 
or  so  after  tbe  parl^  was  Injured  Dr.  Hall, 
as  tbe  agent  and  representative  of  tbe  iBtna 
Life  Insurance  Company,  was  sent  to  ex- 
amine the  condition  of  tbe  plaintiff,  and  did 
so  examine  tbe  condition  of  the  plaintiff,  and 
tbe  plalntUf  disclosed  all  tbe  facts  and  cir- 
cumstances to  Dr.  Hall;  and  you  further 
find  that  Dr.  HaU  reported  these  facts  to  the 
borne  office  here  (Memphis);  and  you  fur- 
ther find  that  tbe  plaintiff  paid— say  on  tbe 
2d  day  of  January  or  tbe  6th  day  of  January 
after  tbe  acddeat— tbe  home  office  here  or 
tbe  agent  of  tbe  company  tbe  premiums  that 
would  hare  been  due  on  tbe  18th  day  of  De- 
cember, 1901,  and  that  the  agent  accepted 
that  money  and  passed  It  to  tbe  treasurer  of 
tbe  company,  and  Issued  a  regular  receipt 
for  the  money  so  paid,— then  tbe  court  char- 
ges you  that  that  would  be  a  waiver  of  tbe 
demand  of  tbe  premium  In  advance,  and 
would  be  an  acceptance  of  the  money,  and 
would  continue  tbe  policy  of  insurance  from 
the  18th  day  of  December,  1901." 

The  defendant  below  asked  tbe  court  to 
give  in  charge  to  the  Jury  tbe  following  In- 
struction, which  was  refused,  vlx.: 

"The  plaintiff  cannot  recover  In  this  case 
unless  he  shows  that  he  actually  paid  the 
■premium  due  on  the  IStb  day  of  December, 
1901,  prior  to  the  accident  in  wblcb  be  was 
injured,  and  no  agent  of  tbe  company  by  the 
terms  of  the  policy  has  any  authority  to 
waive  this  condition  of  the  policy  requtaing 
actual  payment  prior  to  the  injury."  In  oth- 
er requests  his  honor  was  asked,  in  sub- 
stance, to  charge  that  the  company  would 
not  be  bound  by  any  collection  made  by  the 
clerks  in  the  office  of  the  general  agent, 
which  request  he  likewise  refused. 

Brror  is  assigned  upon  tbe  action  of  bit 
honor  In  charging  the  Jury  as  be  did  charge 
tbem,  and  In  refusing  to  give  the  Instmc- 
tlons  asked  by  tbe  plaintiff  in  error. 

Tbe  contention  of  tbe  plaintiff  In  error, 
stated  hi  tbe  briefest  way.  Is  that  it  was 
not  liable,  for  the  reason  that  tbe  premium 
bad  not  been  paid  when  the  accident  oc- 
curred, and  that  this  fact  was  In  no  way 
quaUBed  by  any  of  the  special  facts  which 
we  have  recited  as  bearing  upon  the  ques- 
tion. 

It  is,  of  course,  true  that  a  provision  for 
tbe  release  of  an  insurance  company  from  li- 
ability for  nonpayment  of  premiums  is  a  ma- 
terial element  of  the  contract,  and  that  on 
violation  of  such  a  provision,  unless  there 
bas  been  a  waiver  thereof,  neither  a  court 
of  law  nor  of  equity  will  enforce  the  contract 
Dale  V.  Continental  Ins.  Co.,  95  Tenn.  38,  81 
S.  W.  266;  Insurance  Co.  v.  Statham,  98  tJ. 
S.  24,  23  L.  Ed.  789;  Klein  v.  Insurance  Co., 
104  U.  S.  88,  26  L.  Ed.  662. 

But  the  law  Is  equally  well  settled  that  In- 
surers are  estopped  to  Insist  upon  forfeiture 
for  nonpayment  of  premiums  when  due, 
when,  by  any  coarse  of  action,  representa- 


tion, or  dealings,  the  assured  has  been  led  to 
believe  that  the  forfeiture  will  not  be  insist- 
ed upon;  or,  as  said  hi  New  York  Life  Ins. 
Co.  V.  £^gleston:  "Any  agreement,  declara- 
tion, or  course  of  action  on  tbe  part  of  an  in- 
surance company,  which  leads  a  party  hon- 
estly to  believe  that  by  conformity  thereto  a 
forfeiture  of  his  policy  will  not  be  incurred, 
followed  by  due  conformity  on  his  part,  will 
and  ought  to  estop  the  company  from  insist 
Ing  upon  tbe  forfeiture,  though  It  might  be 
claimed  under  the  express  letter  of  tbe  con- 
tract The  company  is  thereby  estopped  from 
^forcing  tbe  forfeiture."  Insurance  Co.  v. 
Eggleston,  96  U.  S.  K72,  24  L.  Ed.  841.  See, 
also.  Phoenix  Insurance  Co.  v.  Doster,  106  U. 
S.  30, 1  Sup.  Ct  18.  27  L.  Ed.  6A;  Hartford  U 
&  A.  Ins.  Co.  V.  Unsell,  144  U.  S.  439,  12  Sup. 
Ct  671,  36  L.  Ed.  496;  Ins.  Go.  T.  Hyde*  101 
Tenn.  396,  403,  48  S.  W.  96a 

It  Is  held,  however,  in  tbe  following  cases 
that  where  tbe  policy  on  its  face  denies  the 
right  of  the  company's  agent  to  waive  for- 
feitures, there  can  be  no  waiver  by  any  act  of 
the  agent,  unless  sanctioned  by  the  company 
itself  directly,  or  "by  its  course  of  action" 
ratifying  Its  agent's  representatione,  declara- 
tions, or  acts,  of  the  same  or  similar  charac- 
ter, or  by  receiving  or  retaining  the  premi- 
ums paid  without  knowledge  of  tbe  agenfs 
mode  of  dealing.  Insurance  Co.  v.  Eggleston, 
supra;  Ins.  Co.  v.  Norton.  96  U.  S.  234,  24  L. 
Ed.  689;  Ins.  Co.  v.  Wolff,  95  U.  8.  330,  881, 
24  U  Ed.  387.  The  rule  Is  stated  substan- 
tially In  the  same  way  In  many  other  cases. 

But  In  this  state  the  rule  bas  been  given  a 
larger  scope,  and  It  bas  been  held  that  a  gen- 
eral agent  may  waive  conditions  in  tbe  policy, 
and  that  the  company  will  be  thereby  estop- 
ped to  Insist  upon  them  In  tbe  enforcement 
of  a  forfeiture,  when  such  agent  acts  within 
the  apparent  scope  of  his  employment  as 
agent  of  the  company.  Murphy  v.  Continen- 
tal Life  Ins.  Co.,  8  Baxt  440,  27  Am.  8t  761; 
Southern  Life  Ins.  Co.  v.  Booker,  9  Helsk. 
606,  24  Am.  Rep.  844.  In  the  first  cited  of 
these  cases  It  was  held  that  a  local  agent  of 
the  company  was  such  general  agent  within 
the  territory  over  which  his  operations  ex- 
tended, where  he  had  power  to  receive  appli- 
cations for  insurance,  to  take  preparatory 
steps  for  forwarding  tbe  applications  to  the 
principal  office,  to  countersign  policies,  to  re- 
ceive advance  premiums,  to  receive  pront- 
urns  from  persons  having  policies  for  tbe 
purpose  of  continuing  or  keeping  alive  those 
policies  from  year  to  year,  and  all  the  pow- 
ers necessary  and  convenient  for  the  execu- 
tion of  bis  authority,  which  latter  powers 
would  be  conclusively  presumed  to  exist  To 
receive  premiums  even  after  tbe  expiration 
of  tbe  year,  and  when  the  policies  bad, 
thrir  terms,  determined  and  ceased,  was  held 
to  be  within  the  apimrent  scope  of  the  em- 
ployment of  such  agent  when  It  appeared 
that  he  was  intrusted  with  tbe  collection  of 
current  premiums  and  the  delivery  of  re- 
c^pts  therefor,  placed  hi  his  hands  by  the 
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company,  and  ttaerefore  that  the  company 
was  iMund  by  his  acceptance  of  a  partial  pay- 
ment, and  glring  credit  for  the  residue,  aft- 
er the  time  wh«i  the  prendun  was  payable. 
In  Southern  Ufe  Ins.  Co.  t.  Booker  the  clanse 
of  the  contract  In  question  appeared  In  the 
application,  and  was  as  follows:  *^he  policy 
hereby  applied  for  shall  not  be  bbidbig  upon 
the  company  until  the  amount  of  the  premi- 
um as  stated  therein  shall  have  been  receiv- 
ed by  said  company,  or  some  authorized  agent 
thereof,  during  the  lifetime  of  the  petaon 
therein  assured."  The  agent  who  issued  the 
policy  had  entire  or  general  charge  of  the 
business  of  the  company  for  the  state  of  Lou- 
isiana, acting  under  general  tDstnictlona  to 
such  agents,  and  without  special  Instryctlons 
limiting  his  authority.  He  was  held  to  be  a 
general  agent,  having  power  to  waive  the  pro- 
vision above  copied,  and  that  he  did  waive 
It  by  taking  a  promissory  note  from  the  as- 
sured, and  that  the  company  was  bound  on 
the  policy,  although  the  assured  died  before 
the  note  was  paid. 

The  authorities  are  very  numerous  to  the 
effect  that  a  general  agent  of  an  insurance 
company  may  waive  the  condition  that  no 
Insurance  shall  be  considered  as  binding  untli 
the  actual  payment  of  the  premium.  See  the 
following  cases:  Sheldon  v.  Life  Ins.  Ca, 
25  Conn.  207,  65  Am.  Dec.  S&i;  Sheldon  t.  Atr 
lantlc  F.  &  &L  Ins.  Co.,  26  N.  Y.  460.  84  Am. 
Dec.  213.  See,  also.  Post  r.  MtiM.  Ins.  Oo., 
43  Barb.  361,  367;  Dean  t.  ^tna  Ufe  Ins. 
Co.,.  2  Hun,  359;  Shear  t.  Phoenix  M.  L. 
Ins.  Co.,  4  Hun,  801;  Hotchklss  v.  Germanla 
F.  Ins.  Co.,  5  Hun,  08;  Wood  t.  Pongbkeep- 
sie  M.  Ins.  Co.,  32  N.  T.  622,  624;  Boehen 
V.  WilUamaburgh  aty  Ins.  Co.,  35  N.  T.  138, 
90  Am.  Dec.  787;  Bodine  v.  Exch.  F.  Ins.  Co., 
51  N.  T.  122,  10  Am.  Rep.  566;  Church  T. 
La  Fayette  P.  Ins.  Co.,  66  N.  T.  225;  Van 
Scholck  v.  Niagara  F.  Ins.  Co..  68  N.  Y.  439; 
White  T.  Conn.  F.  Ins.  Co.,  120  Mass.  330, 
388;  Peck  y.  New  London  Mut.  Ins.  Co.,  22 
Conn.  675;  Miller  v.  Life  Ins.  Co.,  12  WaU. 
285,  308,  20  L.  Ed.  398;  Alexander  v.  Conti- 
nental Ins.  Co.,  67  Wis.  422,  30  N.  W.  727,  58 
Am.  Rep.  869;  New  York  Cent  Ins.  Co.  t. 
Nat.  Pro.  Ids.  Co.,  20  Bart).  469. 

The  authorities  are  numerous  In  support  of 
the  general  proposition  that  an  agent  of  an 
Insurance  company,  having  ostensible  general 
authority  to  solicit  applications  and  make 
contracts  for  insurance,  and  to  receive  drat 
premiums,  binds  his  principal  by  any  acts  or 
contracts  within  the  general  scope  of  his  ap- 
parent autbortty,  notwithstanding  an  actual 
excess  of  authority.  Famum  v.  Ins.  Co.,  83 
Ca).  246,  23  Pac.  869,  17  Am.  St  Rep.  233; 
Miss.  Val.  Ina.  Co.  v.  Neyland,  9  Bush,  486; 
and  the  following  cases  cited  supra:  Sheldon 
V.  L.  Ins.  Co.;  Sheldon  v.  Atlantic  F.  &  M. 
Ina.  Co.;  HotchUss  v.  Germanla  F.  Ins.  Co.; 
Wood  T.  Poughkeepsie  M.  Ins.  Co.;  Church 
V.  La  Payette  F.  Ina.  Co.;  Van  Scholck  v.  Ni- 
agara F.  Ins.  Co.;  White  v.  Conn.  F.  Ins.  Co.; 
New  York  Central  Ina.  Ca  t.  Nat  Pro.  Ins. 


Co.;  Peck  v.  New  London  Mut  Ins.  Co.;  and 
MiUer  v.  Life  Ins.  Co. 

He  Is  presumed  to  have  the  power  of  the 
company  to  waive  immediate  payment,  and 
make  contracts  for  credit  end  such  contracts 
are  binding  on  the  company.  Ball  db  Sage 
Wagon  Co.  t.  Aurwa  P.  &  M.  Ins.  Co.  (O.  C.) 

20  Fed.  282;  Post  v.  2Etn&  life  Ina.  Co..  43 
Barb.  851;  Stewart  t.  Union  Mutual  ln& 
Co..  15S  N.  Y.  257,  49  N.  B.  876;  42  U  B.  A. 
147. 

The  rule  must  be  the  same  where  snch 
agent  haa  the  poww.  as  la  the  preset  cas^ 
to  acc^t  annual  premiums  and  to  Issue  re- 
newal receipts,  thereby  extending  or  renew* 
ing  iKiIlcles  of  insurance,  because  the  under- 
lying reason  Is  the  same.  Murphy  t.  Conti- 
nental Life  Ina  Co.,  supra.  And  see  Alex- 
ander V.  Continental  Life  Ins.  Co.,  supra; 
Applet<m  T.  Phenlx  UI9  Im.  Co..  59  N.  H. 
541,  47  Am.  Bep.  220;  Am.  L.  Ins.  Co.  v. 
Green,  57  Ga.  469;  Marcus  v.  St  Louis  Mat 
Life  Ins.  Co.,  68  N.  Y.  625,  626;  Insurance 
Co.  T.  Wolff,  95  U.  S.  330,  331,  24  L.  Bd.  387. 
And  see  the  following  cases  cited  supra: 
Dean  v.  .^tna  Life  Ins.  Co.;  Shear  r.  Pbte- 
nlx  Mut  L.  Ins.  Co.;  Boehen  t,  WlBianu- 
bui^h  City  Ins.  Co.;  Bodine  v.  Exch.  F.  Ina. 
Co.;  Ins.  Go.  v.  Hogue.  41  Kan.  524.  627.  21 
Pac.  641,  wherein  a  question  arose  upon  a 
claim  put  forward  that  the  policy  had  been 
renewed  by  credit  given  for  the  premium  by 
the  agent  of  the  company.  See,  also,  the  fo^ 
lowing  cases:  Goodwin  v.  Mass.  Hut  I*  Ins. 
Co..  73  N.  Y.  480.  495;  Dean  v.  Mtsta.  Life 
Ins.  Co.,  supra;  Post  t.  Mtna.  Ins.  Oo..  su- 
pra; Rivara  v.  Queen's  In&  Ca.  62  Miss.  728, 
729;  Am.  Cent  Ins.  Ca  v.  McLanathan.  11 
Kan.  533.  549;  Continental  Ins.  Ca  t.  Kasey. 
25  Grat  274,  18  Am.  Dec  681;  Van  Scboidc 
V.  Niagara  F.  Ins.  Co.,  supra;  Nat  Mut  F. 
Ins.  Oa  T.  Barnes,  41  Kan.  161, 163,  et  seq., 

21  Pac  165;  Ins.  Co.  v.  Wilkinson,  13  WtJL 
234.  235.  20  L.  Ed.  617— which  fuUy  sustain 
the  rule  laid  down  In  our  cases  concerning 
the  powers  of  the  general  agent  of  an  Insur- 
ance company.  See.  also,  the  case  of  Far* 
nnm  v.  Ins.  Ca,  supra,  where  the  aohtject  Is 
extraislvely  discussed. 

It  has  also  been  held  that,  even  though  an 
agent  of  the  company  had  no  authority  to 
bind  them  by  receiving  payment  of  a  pre- 
mium after  It  was  due,  yet  the  company 
might  receive  paymoit  at  any  time,  and.  If 
they  received  the  amount  of  the  premfuni 
from  the  agent  after  it  was  due,  they  were 
bound  to  inform  themselves  of  the  time 
when  It  had  been  paid  to  him,  and  by  receiv- 
ing it  from  him  without  Inquiry  they  waived 
the  right  to  Insist  on  the  delay  In  the  pay- 
ment as  a  ground  of  forfeiture  of  the  policy. 
Hodson  V.  Guardian  U  Insurance  Go.,  VI 
Mass.  144,  93  Am.  Dec.  73. 

And  In  Insurance  Co.  v.  Wolff  it  was  sild: 
"Where  an  agent  Is  charged  with  the  col- 
lection of  premiums  upon  policies,  it  wilt  be 
presumed  that  he  lnft>rms  the  company  of 
any  clrciun  stances  coming  to  his  knowledge 
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affectlnff  Its  liability;  and,  If  subsequently 
the  premiums  are  received  by  the  company 
without  objection,  any  forfeiture  Incurred 
win  be  presumed  to  be  waived." 

As  to  the  point  raised  under  the  ninth 
condition  of  the  policy,  that  no  agent  had  au- 
thority to  waive  any  condition,  and  that  no 
waiver  could  be  recognised,  unless  In  writ- 
ing signed  by  either  the  president,  vice  presi- 
dent, secretary,  or  assistant  secretary  of  the 
company,  this  has  been  heretofore  so  fully 
considered  in  the  dedslMis  of  this  court  af- 
firming the  right  of  the  agent  to  waive  that 
we  hardly  deem  it  necessary  to  more  than 
refer  to  thran.  Am.  Gent.  Ins.  Oo.  v,  McCrea, 
Mauty  &  Co.,  8  Lea,  518,  620,  521,  624-626; 
Dale  V.  Continental  Ins.  Co.,  96  Tenn.  S8,  4S- 
GO,  81  8.  W.  266. 

As  said  in  these  cases:  "A  written  con- 
tract may  be  changed  by  parol,  and  this  al- 
though It  stipulates  that  it  shall  be  changed 
only  in  writing,  for  the  obvious  reason  that 
men  cannot  tie  th^  hands  or  bind  their 
wills  so  as  to  disable  them  from  making  any 
contracts  allowed  by  law,  and  In  any  mode 
In  which  It  may  be  entered  Into"— citing 
Pechner  v.  Phccnix  Co.,  66  N.  Y.  196.  Again: 
"A  written  bargain  is  of  no  higher  legal  de- 
gree than  a  parol  one.  Either  may  vary  or 
discharge  the  other,  and  there  can  be  no 
more  force  In  an  agreement  In  writing  not  to 
agree  by  parol  than  In  a  parol  agreement  not 
tr  agree  In  writing;.  Every  such  agreement 
Js  ended  by  the  new  one  which  contradicts 
It"— citing  Westchester  Fire  Ins.  Oo.  v.  Earle, 
88  Mich.  153;  Ins.  Co.  v.  Norton,  06  U.  S. 
234,  24  L.  Bd.  689.  Again:  "A  parol  permis- 
sion may  equally  be  given  (although  the 
terms  of  the  policy  require  the  permission 
to  be  Indorsed  on  the  policy),  or  a  f(»*felture 
may  be  waived  by  parol"— dtlng  Planters' 
Ins.  Oa  T.  Myers.  65  Miss.  479,  80  Am.  Rep. 
621.  Bee,  also,  Eclectic  L.  Ins.  Co.  v.  Fab- 
renkmg,  68  lU.  468,  and  Oerman  Ins.  Go.  t. 
Gray  (Kan.)  28  Pac.  687,  8  L.  R.  A.  70,  18 
Am.  St  Rep.  160. 

In  tbe  latt»  case  It  Is  said:  "In  the  pres* 
ent  case,  as  In  some  of  the  cases  dted.  It 
was  quaUfled  In  the  policy  that  no  agent  of 
tbe  company,  or  any  other  person  than  the 
president  and  secretary,  should  have  anth<M4> 
ty  to  a]t«  or  waive  aiqr  of  the  twms  at  ctm- 
dWons  of  tiie  policy,  or  make  any  indwae- 
ments  thereon,  and  all  agreements  of  the 
president  or  secretary  must  be  signed  by 
either  of  them.  This  provWoa.  however, 
may  be  modified  by  the  company  to  the  same 
extent  as  any  other,  and  whatever  the  com- 
pany can  do  may  be  done  by  Its  general 
agents."  8  L.  R.  A.  77.  "Especially  Is  this 
true  In  respect  of  a  fmreU^  Insurance  com- 
pany, whose  officers  are  especially  Inaccessi- 
ble to  the  assured."  Benler  v.  Dwelling 
House  Ins.  Co..  74  Wis.  89.  42  N.  W.  208; 
and  see  Cans  v.  St  Paul  F.  &  M.  Ins.  Co., 
43  Wis.  106,  28  Am.  Rep.  535;  Am.  L.  Ins. 
Co.  v.  Glallatln,  48  Wto.  36.  8  N.  W.  772; 
Bhafer  t.  Phonilx  Ins.  Co.,  53  Wis.  361,  10 


N.  W.  381;  Lamberton  v.  Con.  F.  Ins.  Oo. 
(Minn.)  89  N.  W.  76,  1  L.  R.  A.  222;  WlUcuts 
V.  Northwestern  Mut  Ins.  Co.,  81  Ind.  307, 
810;  Richmond  v.  Niagara  F.  Ins.  Co.,  79 
N.  Y.  230,  239;  Am.  L.  Ins.  Co.  v.  Green,  57 
Ga.  469;  Ptaenlx  Ihs.  Co.  v.  Hart,  149  III. 
614.  520,  et  seq.,  86  N.  B.  990;  Germanla  U 
Ins.  Go.  V.  Koehler,  168  IlL  298.  48  N.  E.  297, 
61  Am.  St  Rep.  108. 

As  to  tbe  point  that  a  subagent  or  clerk 
In  the  office  had  no  authority  to  bind  tbe 
company  by  colleotloo  of  the  premium  after 
due,  there  Is  nothing  In  this.  "It  has  been 
held  that  an  ordinary  agent  of  an  insurance 
company  has  the  power  to  employ  clerks  to 
discharge  the  ordinary  business  of  his  agen- 
cy, and  that  a  waiver  of  a  character  which 
the  agent  himself  conld  make  Is  to  be  at- 
tributed to  him  when  made  by  his  clerk.  In 
Bodlne  V.  Exchange  F.  Ins.  Ca,  61  N.  Y.  117, 
It  was  said  by  Earl,  C,  at  page  123:  'We 
know,  according  to  the  ordinary  course  of 
business,  that  liuurance  agents  frequently 
have  clerks  to  assist  them,  and  that  they 
could  not  transact  their  buriness  if  obliged 
to  attend  to  all  the  details  In  person;  and 
these  clerks  can  bind  their  prlndimlB  In  any 
of  the  business  which  they  are  authorised  to 
transact.  An  Insurance  agent  can  autbwlze 
bis  clerk  to  contract  for  risks,  to  deliver  poli- 
cies, to  collect  premiums,  and  to  take  pay- 
ment of  premiums  In  cash  or  securities^  and 
to  give  credit  for  premiums  or  to  demand 
cash;  and  the  act  of  the  clerk  in  all  such 
cases  Is  tbe  act  of  the  agent  ftud  binds  tbe 
company  just  as  effectually  as  If  It  were  done 
by  the  agent  in  person.  The  maxim  of  "Dele- 
gatus noD  potest  delegare"  does  not  apply  In 
sadi  a  case.  Story,  Ag.  {  14.'  Enoi^h  has 
been  said  to  show  that  an  agent  of  an  Insur- 
ance company  has  the  right  to,  and  iudeed 
It  is  the  ejq^ectatton  of  the  company  that  be 
wUl,  anpl<7  such  clerks  and  other  assistants 
as  may  be  necessary  and  proper  In  order 
that  he  may  do  the  business  tor  wblcb  he 
has  been  appointed  agent  Up<ni  the  ques- 
tion of  the  character  of  tbe  service,  we  think 
It  Is  sufficient  that  the  person  to  engaged  1^ 
the  agent  to  do  tor  blm  some  portion  of  the 
wdlnary,  usual,  and  well-known  duties  per- 
taining to  the  position  of  the  agent,  and  what 
he  does  In  the  course  of  that  employment  as 
within  its  genera]  scope  Is  done  by  the 
agent."  Arff  v.  Star  Fire  Ins.  Co.  (N.  Y.)  25 
N.  E.  1073,  10  L.  R.  A.  609,  21  Am.  St.  Rep. 
721;  Steele  v.  German  Ins.  Co.  (Mich.)  53  N. 
W.  514,  18  L.  R.  A.  85;  Goode  v.  Georgia 
Home  Ins.  Co.  (Va.)  23  S.  E.  744,  30  L.  R.  A. 
842,  53  Am.  St  Rep.  817;  LIngenfelter  v. 
Phoenix  Ins.  Co.,  10  Mo.  App.  252;  Ina  Co. 
V.  Bradford  (Pa.)  50  Atl.  286,  55  L.  R.  A.  408, 
88  Am.  St.  Rep.  770.  We  think  the  foregoing 
excerpt  from  Arff  v.  Ins.  Co.  states  the  law 
correctly,  and  we  adopt  It  as  a  sound  state- 
ment of  the  rule.  There  is  no  conflict  be- 
tween this  holding  and  the  case  of  Ins.  Co. 
V.  Ewing,  2  Baxt  306.  The  facts  stated  In 
that  case  tske  It  out  of  the  operation  of  tbe 
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rule,  because  It  was  there  expressly  proren 
tiiat,  under  the  practice  and  dealings  current 
m  the  office,  the  subagent  In  question  had  no 
authority  to  collect  premiums. 

It  is  next  insisted  that  In  no  event  could 
the  company  be  bound  by  the  agent's  collec- 
tion of  the  premium  after  loss,  because  it 
was  not  shown  that  any  such  collection  had 
ever  before  been  made.  But,  under  the  facts 
stated,  we  do  not  think  this  is  a  material 
consideration.  The  agreement  and  the  course 
of  business  under  which  the  assured  and  the 
company,  through  Its  general  agent,  were  act- 
ing, were  made  and  entered  upon  betare  the 
assured  fell  in  arrears.  He  was  authorized 
to  rely  upon  them,  and  did  rely  upon  them. 
But  for  this  agreement,  and  settled  course  of 
business  thereunder,  he  would  no  doubt  hare 
paid  his  premium  when  due,  and  would  not 
have  fallen  In  arrears  at  all.  To  allow  the 
company  to  repudiate  the  action  of  Its  agent 
In  collecting  the  premium  under  these  cir- 
cumstances, and  to  escape  the  payment  of 
the  loBB,  would  be  to  sanction  a  fraud.  We 
think  the  facts  stated  make  out  an  estoppel 
upon  the  company.  Dean  v.  ^tna  L.  Ins. 
Co.,  62  N.  Y.  642;  Tennant  v.  Travellers'  Ina. 
Co.  (C.  C.)  31  Fed.  322,  324,  326;  Sheldon  v. 
Conn.  Mut.  L.  Ins.  Co.,  25  Conn.  222,  66  Am. 
St.  Kep.  S65;  Alexander  v.  Continental  Ins. 
Co.  of  N.  T.,  67  Wis,  422.  30  N.  W.  727,  68 
Am.  St.  Rep.  889;  Phenli  Ins.  Co.  v,  Tom- 
Hnson  (Ind.)  25  N.  E.  126,  9  L.  R.  A.  317,  21 
Am.  St.  Rep.  203;  Newark  Machine  Co.  t. 
Kenton  Ins.  Co.,  50  Ohio  St.  549,  36  N.  E. 
1060,  22  L.  R.  A.  768;  Ins.  Co.  v.  Norton,  96 
U.  S.  241,  24  L.  Ed.  689;  Ins.  Go.  v.  Wolff,  95 
U.  S.  331,  24  L.  Ed.  387;  Bliss  on  Ins.  §  194. 

There  were  other  errors  assigned,  all  of 
which  have  been  considered  and  overruled. 

No  question  was  made  upon  the  amount  of 
the  Indemnity  allowed,  and,  there  being  no 
OTTor  In  tlie  action  of  the  conrt  below,  the 
Judgment  must  be  affirmed. 


WESTBROOE  et  al.  v.  BBLTOX  NAT. 
BANK  et  al. 

(Supreme  Court  bi  Texas,   Jan.  T,  1904.) 

INDEMNITY  TO  SURETY— DBBD  OF  TRUST- 
PRIMARY  LIABILITY  OF  LAND-EXTENSION 
OF  TIUB— BBLEASB  OF  DBBD. 

1.  Where  a  deed  of  trust  delivered  to  the 
sureties  on  a  note  declared  that  It  was  to  "in- 

denmify"  the  sureties,  but  provided  that,  if  the 
note  were  not  paid  at  maturity,  the  trustee,  on 
request  of  the  holder  of  the  note,  should  sell 
the  land  and  pay  the  note,  the  extension  of  the 
time  Qt  payment  before  maturity,  and  accept- 
ance of  a  new  note,  from  which  one  of  the 
sureties  was  omittod,  without  the  consent  of 
the  grautor,  released  the  deed  of  trust;  the 
land  navlug  stood  in  the  attitude  of  surety  in 
the  original  transaction. 

Certified  questions  from  Court  of  Civil 
Appeals  of  Third  Supreme  Judicial  District. 

Suit  by  the  Helton  National  Bank  and  oth- 
ers against  U.  8.  Westbrook  and  others. 
Judgment  in  favor  of  plaintiffs,  and  defend- 


ants appealed  to  the  Court  of  CIvU  Appeals* 
which  certifies  questions.  Questions  answer- 
ed. 

Cbas.  A.  Jennings  and  Baker  &  Thomas, 
for  appellants.   A.  L.  Curtis,  for  appellees. 

WILLIAMS,  J.   Certified  question  from 
the  Court  of  Civil  Appeals  (or  the  Third 
Supreme  Judicial   District   The  certtAcate 
shows  that  the  bank  brought  tbls  action  upon 
a  note  payable  to  it,  of  date  October  27, 
1900,  due  November  4,  1901.  for  91.300.  sign- 
ed by  Richard  H.  Harrison,  U.  S.  West- 
brool^  and  Waller  S.  Baker.   Harrison  was 
dead,  and  the  suit  was  against  Westbrook 
and  Baker.    Defendants  answered  that  on 
the  4th  day  of  November.  1899,  a  note  for 
fl,675,  payable  to  the  bank,  and  due  on  the 
4th  day  of  November,  1900,  had  been  execut- 
ed by  Richard  H.  Harrison.  M.  S.  Westbrook, 
Waller  S.  Baker,  and  James  A.  Harrison  for 
the  debt  of  Richard  H.  Harrison,  on  which 
all  of  the  sign^s  except  tlie  last  named  were 
sureties  tot  him,  and  tiiat.  for  a  balance  due 
on  this  note,  and  before  Its  maturity,  the 
note  sued  on  was  given,  by  which  the  time 
of  payment  was  extended  for  a  year,  and 
James  A.  Harrison  was  omitted  as  one  of  the 
signers.   They  also  alleged  that,  when  the 
first  note  was  given,  Mr&  Mary  S.  Harrison, 
the  wife  of  Richard  H.  Harrison.  Joined  by 
her  husband,  executed  and  delivered  to  the 
defendants  and  James  A.  Harrison  a  deed  of 
trust,  set  forth  in  the  answer.   This  deed 
recited  that  Harrison  and  wife  were  Justly 
Indebted  to  the  bank  in  the  amount  of  the 
note  of  November  4,  1899  (describing  it), 
and  were  desirous  of  assuring  and  securing 
to  Westbrook,  Baker,  and  James  A.  Harri- 
son, sureties  on  the  note,  its  payment  at 
maturity,  and  conveyed  to  W.  H.  Jenkins 
certain  land,  the  separate  property  of  Mrs. 
Harrison,  with  the  condition  that  If  **1  shall 
well  and  truly  pay  said  note  and  interest  due 
thereon  to  the  legal  bolder  thereof  when 
same  shall  become  due  this  conveyance  and 
all  herein  contained  to  be  null  and  void; 
but  In  case  of  default  In  the  payment  of 
said  note  and  interest  or  any  part  thereof 
when  the  same  shall  become  due  and  payable 
It  ahaU  be  the  duty  of  the  said  W.  H.  Jen- 
kins, trustee,  at  any  time  after  such  default, 
at  tbe  request  of  any  1^1  holder  of  the 
note  or  notes  unpaid  to  sell  the  property," 
in  the  manner  specified,  and  with  the  pro- 
ceeds arising  from  such  sale,  after  deducting 
expenses  and  commissions,  "the  trustee  shall 
pay  the  amount  of  principal  and  Interest  doe 
on  said  note,"  and  pay  any  balance  to  Mrs. 
Harrison.   The  deed  also  empowered  the 
"holders  and  owners  of  said  note."  in  case 
of  failure,  etc.,  of  the  trustee  to  act.  to  ap- 
point a  substitute  trustee,  with  the  same 
powers,  and  clcoed  with  this  declaration: 
"This  instrument  la  executed  to  indemnify 
and  secure  said  M.  S.  Westbrook  against 
loss  by  reason  of  having  signed  as  my  surety 
the  note  hereinbefore  deflcribed."   Upon  the 
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facts  ttaua  alleged,  Westbrook  and  Baker 
made  Mrs.  Uarrlson  a  party  to  tlie  action, 
and  prayed  for  a  forecIoBure  of  the  mortgage 
for  their  protection.  Mrs.  Harrison  urged  a 
general  demurrer  to  this  pleading,  which  was 
sustained,  and,  upon  Judgment  being  ren- 
dered discharging  ber,  and  in  favor  of  the 
bank  against  Westbrook  and  Baker,  they  ap- 
pealed. The  Court  of  Civil  Appeals  afUrmed 
the  judgment  (76  8.  W.  842)  and,  pending 
motion  for  rehearing,  certified  this  question: 
"Did  the  execution  and  delivery  of  the  peW 
note  herein  sued  on  in  lieu  of  the  former 
note,  under  the  circumstances  stated,  have 
the  effect  to  release  said  deed  of  trust?" 
The  certificate  properly  sets  forth  at  length 
the  answer  and  deed  of  trust  In  question,  but 
the  statement  given  Is  sufficient  for  a  proper 
understanding  of  our  decision. 

The  arguments  of  the  parties  and  the 
opinion  of  the  Court  of  Civil  Appeals  de* 
velop  but  one  point  of  contention,  and  we 
shall  confine  our  attention  to  it.  The  posi* 
tlon  of  counsel  for  Mrs.  Harrison  is  that 
her  land  occupied  the  attitude  oi  a  surety  in 
the  original  transaction,  and  that  the  change 
in  the  contract  by  extension  of  time  and  re- 
lease of  James  A.  Harrison  without  her  con- 
sent effected  a  discharge  of  the  land.  Conn- 
sel  for  appellants  dispute  the  proposition  that 
the  land  stood  in  the  relation  of  a  surety  for 
the  debt,  and  contend  that  it  was  mortgaged 
only  as  an  indemnity  to  them  against  loss 
by  reason  of  their  suretyship,  and  that  the 
rule  which  holds  a  surety  released  by  a 
change  made,  without  bis  consent.  In  the 
contract  by  which  he  was  bound,  has  no  ap- 
plication. If  this  were  the  legal  effect  of 
the  mortgage,  the  authorities  dted  by  them 
would  probably  sustain  the  conclusion  which 
they  seek  to  establish.  Way  v.  Heom,  11  J. 
Scott  (N.  8.)  774:  B.  c.  13  J.  Scott  (N.  S.) 
292;  Mayer  v.  Qrottendick.  68  Ind.  1;  Lytie's 
Appeal,  86  Pa.  131;  Buffington  v.  Bronson, 
Gl  Ohio  St  231,  56  N.  B.  762.  A  case  which 
seems  to  conflict  with  the  above  Is  Foy  v. 
Sinclair  (Tenn.)  SO  S.  W.  28,  but  the  correct- 
ness of  the  doctrine  of  those  first  dted  may 
be  conceded  for  the  purposes  of  our  decision. 
In  the  cases  cited,  strangers  to  the  debt 
bound  themselves  or  their  property  to  peiv 
sons  who  were  sureties  for  that  debt  to  re- 
imburse them  for  payments  they  might  have 
to  make  upon  It  and  herein  those  cases  dif- 
fer from  this.  The  reason  for  the  holdings 
Is  ttiat  the  indemnitors  or  their  property 
were  never  bound  for  the  debt  the  credit- 
ors could  not  enforce  the  contract  of  indem- 
nity, and  hence  no  suretyship  for  the  debt 
ever  existed.  It  Is  held  that  while  a  cred- 
itor may  avail  himself  of  any  security  giv- 
en by  the  debtor,  the  principal  obligor,  to 
his  surety  to  indemnify  the  surety  against 
loss,  the  creditor  cannot  take  advantage  of 
such  an  Indemnity  given  to  the  surety  by  a 
stranger  to  the  debt.  Hampton  v.  Phlpps, 
106  V.  S.  284.  2  Sup.  Ct  622.  27  L.  Bd.  718; 
Macklin  T.  Bank.  83  Ky.  314;  Taylor  t. 


Farmers'  Bank,  87  Ky.  396.  9  8.  W.  240. 
All  of  the  decisions  relied  on  by  appellauts 
are  founded  upon  the  fact  that  the  undertak- 
ings of  the  indemnitors  were  with  the  sure- 
ties alone,  were  for  the  sole  purpose  of  in- 
demnifying them  in  case  they  should  have 
to  pay  the  debts,  and  were  In  no  sense  agree- 
ments to  pay  or  to  secure  such  debts.  From 
this  the  conclusion  was  reached  that  the 
creditor  could  not  bold  them  or  their  property 
liable,  that  the  lodemDltors  were  therefore 
not  sureties,  and  that  beuce  an  extension  of 
time  by  the  creditors  to  those  who  were  lia- 
ble for  the  debt  was  not  a  change  In  the 
contract  between  the  indemnitors  and  the 
suretiea.  But  a  distinction  Is  made  between 
such  contracts  and  one  where  provision  Is 
made  by  the  third  person  for  the  payment  of 
the  debt  although  the  purpose  of  such  pro- 
vision is  the  protection  of  the  surety.  In 
Hampton  v.  Phlpps,  Mr.  Justice  Matthews 
thus  states  the  principle:  "Of  course,  if  an 
express  trust  Is  created,  no  matter  by  whom, 
nor  for  what  for  the  pa>-ment  of  the  debt 
equity  will  enforce  It  according  to  Its  terms, 
for  the  benefit  of  the  creditor,  as  a  cestui 
que  trust"  And  in  Macklin  v.  Bank  it  is 
said:  "The  rule  Is  that  when  the  security  is 
given  with  the  Intention  that  it  shall  be  ap- 
plied to  the  payment  of  the  debt  in  order  to 
relieve  the  surety,  or  to  enable  the  creditor 
to  make  his  debt,  be  will  be  substituted  to 
the  rights  of  the  surety;  but  when  the 
pledge  of  the  property  is  to  indemnify  the 
surety  only  against  the  payment  it  becomes 
personal,  and  presents  a  different  question.*' 
The  rule  applicable  must  therefore  be  deter- 
mined by  the  nature  of  the  contract  The 
deed  In  this  case  expressly  binds  the  prop- 
erty for  the  payment  of  the  note,  and  em- 
powers the  creditor  to  enforce  the  trust  for 
that  purpose.  In  other  words,  for  the  pro- 
tection of  the  sureties,  Mrs.  Harrison  inter- 
poses her  property  between  them  and  the 
creditor;  making  it  responsible  for  the  debt 
so  that  the  sureties  might  not  have  to  pay 
it  It  is  apparent,  therefore,  not  only  that 
her  property  Is,  in  the  faUest  sense,  made 
subject  to  the  debt  but  that  as  between  her 
and  the  sureties.  It  is  primarily  chargeable. 
While  the  allegation  is  that  the  deed  was 
delivered  to  the  sureties,  its  provisions  most 
determine  Its  legal  ^ect  Although  the  pur- 
pose iB  declared  to  be  to  Indemnify  the  sure- 
ties, that  protection  Is  to  be  given  In  a  speci- 
fied manner— not  by  reimbursement  of  sums 
which  the  sureties  might  tiave  to  pay,  but 
by  sale  of  the  property  to  pay  the  debt  in  the 
first  instance.  It  Inevitably  follows  that  the 
property  became  directly  responsible  for  Har- 
rison's debt  and  therefore  surety  for  It 
Had  the  bank,  vrithout  the  consent  of  appel- 
lants, extended  time  to  Harrison,  not  only 
they,  but  Mrs.  Harrison's  property,  would 
have  been  discharged.  That  they  were  not 
discharged  Is  due  to  the  fact  that  they  as- 
sented to  the  new  contract  which  fact  can- 
not prejudice  her.  Her  property  cannot  bft 
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lifld  as  secarltj  for  a  contract  essenttally 
different  from  that  to  secure  the  perform- 
nnce  of  which  by  ber  husband  she  pledged  It, 
any  more  than  a  personal  surety  upon  one 
contract  can  be  held  bound  upon  a  different 
one  made  without  his  consent. 

The  qneBti<m  Js  therefore  anaweied  In  the 
afflrmatiTe. 


PEARSON  T.  WEST. 

fSupreme  Court  of  Texas.    Jau.  7,  1901.) 

TRIAIr-VENUS— DEFENDANT'S  RESIDENCE- 
EarOPPEL, 

1.  Rev.  St.  1896,  art.  11»4.  provides  that  no 
person  who  is  an  iubabitaot  of  the  state  shall 
be  sued  out  of  the  couutj;  in  wbidi  he  has  his 
domicile,  except  in  certain  cases.  Held,  that 
the  word  "domicile"  in  such  section  was  used 
In  the  sense  of  "residence,"  and  hence  where  a 
defendant  had  a  house  in  one  county,  where 
he  resided  a  part  of  the  year,  and  a  ranch  in 
another  county,  at  which  he  spent  the  balance 
of  his  time,  an  action  aifainst  him  for  an  as- 
sault alleged  to  have  been  committed  at  the 
ranch  might  be  properly  brought  in  either 
county. 

2.  Where  a  defendant  resided  in  one  county 
a  part  of  the  year  and  spent  the  balance  of 
his  time  in  anoth«,  plaintiff's  right  to  sue  in 
one  of  sndi  counties  did  not  depend  on  whether 
defendant,  by  his  acts,  had  misled  plaintiff  as 
to  his  domicile,  and  thereby  estopped  himself 
to  deny  that  he  resided  ia  such  county,  as  plain- 
tiff's right  to  sue  In  one  county  was  just  as 
certain  as  in  the  other. 

Error  to  Court  of  Civil  Appeals  of  Fourth 

Supreme  Judicial  District. 

Action  by  Annie  M.  Pearson  against  George 
West.  From  a  judgment  sustaining  a  plea 
in  abatement,  aflSrmed  by  the  Court  of  Civil 
Appeals  (75  S.  W.  334),  plalnUfl  brings  error. 
Reversed. 

M.  W.  Davis,  for  plaintiff  In  emw.  Proc- 
tors, Denman,  Franklin  &  McOown  and  O. 
C.  Clamp,  for  defendant  in  error. 

BROWN,  J.  On  the  9tb  day  of  October, 
1902,  Annie  M.  Pearson  filed  this  suit  in  the 
district  court  of  the  Fifty-Seventh  Judicial 
District,  Bexar  county,  against  Qeorge  West,  to 
recover  $10,000  damages  for  an  assault  charged 
to  have  been  committed  upon  ber  by  West  In 
Live  Gale  county,  Tex.,  on  the  14th  day  of 
August,  1902.  The  defendant.  West,  pleaded 
in  abatement  of  the  suit  that  at  and  before 
the  commencement  of  the  suit  and  service 
of  process  be  resided  in  Live  Oak  county, 
state  of  Texas,  and  bad  his  domicile  therein, 
and  not  In  the  county  of  Bexar  and  state  of 
Texas,  as  alleged  in  plalntlfTs  petition;  that 
ever  since  the  commencement  of  this  suit  and 
now  lie  has  resided  and  bad  his  domicile  in 
said  Live  Oak  county;  that,  if  plaintiff  has 
any  cause  of  action  against  him,  it  did  not 
accrue  in  the  county  of  Bexar,  but  arose  in 
the  county  of  Live  Oak;  and  the  defendant 
clnimed  the  prlvllet;e  of  being  sued  in  the 
said  county  of  Live  Oak,  the  place  of  bis 
rtyiuiclle.  The  case  was  submitted  upon  this 
plea  to  the  judge  without  a  jury,  and  judg- 
ment was  entered  sustaining  the  plea  and  dis- 


missing the  case,  which  jud-rmrnt  was  affirm- 
ed by  the  Court  of  Civil  Appeals. 

The  honorable  Court  of  Civil  Appeals  did 
not  file  conclusions  of  fact,  but  there  Is  do 
conflict  In  the  evidence  upon  the  issue  pre- 
sented, and  we  will  state  the  facts  which 
are  established  by  the  undisputed  evidence,  as 
follows:  In  1882  West  was  a  citizen  and 
resident  of  Lataca  county,  Tex.  In  that  year 
be  purchased  a  ranch  in  Live  Oak  county, 
and  In  1885  removed  with  his  family  to  the 
ranch,  and  made  It  his  domicile,  witb  the 
Intention  of  remaining  there  for  the  future, 
which  intention  has  never  been  changed.  For 
five  years  preceding  this  trial  West  had  owned 
70,000  acres  of  land  in  Live  Oak  county  and 
a  large  herd  of  cattle,  with  other  things  nec- 
essary for  ranch  purposes.  Upon  his  ranch 
he  had  a  residence  house,  also  a  bouse  for 
his  foreman,  bouses  for  servants,  carriage 
houses  and  bam,  and  all  such  as  are  nerex- 
sary  for  sucb  a  place.  This  ranch,  its  stock 
and  equlinnents,  constituted  all  the  property 
that  West  owned,  and  the  management  of  ii 
was  the  only  business  in  which  he  engaged. 
The  business  of  the  ranch  occupied  West" a 
time  during  the  months  of  April.  May,  June. 
July,  August,  and  September,  during  whldi 
time  each  year  he  and  his  wife  resided  in 
their  residence  on  the  ranch.  About  the  1st 
of  October  of  each  year  West  would  lode  up 
his  residence  on  the  ranch,  leaving  all  of  bi> 
furniture  and  household  goods  in  the  house, 
go  to  San  Antonio,  and  there  remain  until 
the  next  April  or  May.  During  the  time  that 
West  and  bis  wife  were  In  San  Antonio  in  the 
winter,  be  made  occasional  trips  to  the  ranch, 
looking  after  his  business  affairs,  where  he 
would  spend  a  few  days  at  a  time,  and  re- 
turn to  his  wife  at  San  Antonio.  He  had  a 
telephone  constructed  to  the  ranch  house,  by 
means  of  which  he  held  communication  with 
bis  foreman  whenever  he  desired,  and  tran? 
acted  bis  business  at  the  ranch  by  telephone 
from  San  Antonio.  Some  time  before  the  In- 
stitution of  this  suit  West  purchased  a  resi- 
dence In  San  Antonio  for  about  $21,000.  He 
thought  it  cheap,  and  bought  It  as  an  invest- 
ment. It  was  a  large,  well-equipped  aud  well- 
fnrnlshed  residence  at  the  time  he  purchased 
it,  and  he  and  his  wife  have  occiqiled  It  fraa 
October  to  April  or  May  In  each  year  slDce 
he  bought  It.  He  bad  the  deed  to  the  pn^erty 
made  to  his  wife,  and  when  they  went  to 
the  ranch  In  the  spring  they  left  the  carriage 
driver  In  charge  of  the  dty  residence  nntii 
their  return  In  the  fall  West  has  never 
claimed  to  be  a  citizen  of  Bexar  county,  has 
refused  to  vote  or  sit  on  juries  in  that  coun- 
ty. He  has  voted  In  Live  Oak  county  aln.-e 
he  moved  there  In  1S8S,  has  served  on  juries 
in  that  county  at  times.  In  all  of  the  co:i- 
tracts  which  West  made  during  the  time  Ite 
has  claimed  to  be  a  clttsen  of  Live  Oak  coun- 
ty, and  the  business  men  with  whom  he  iu* 
had  transactions  bo  understood  him  to  lir. 
The  plaintiff  in  error  was  employed  by  West 
and  his  wife  aa  a  cook,  and  has  resided  wlUi 
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th^  for  a  nomber  of  years,  both  In  San 
Antonio  and  apon  tbe  ranch.  When  West  and 
wife  would  leave  the  ranch  and  go  to  Sao 
Antonio,  Annie  M.  Pearson  accompanied  them, 
and  lived  vith  them  in  San  Antonio,  and 
when  they  would  return  from  San  Antonio  to 
the  ranch  she  likewise  would  accompany  them, 
and  serve  them  at  that  place.  She  was  fully 
aware  of  tbe  fact  that  West  owned  and  oc- 
cupied the  ranch  place  as  well  as  the  place 
in  San  Antonio,  and  all  of  the  facts  and  cir- 
cumstances connected  with  tiia  occopancy  of 
the  different  places.  The  transaction  out  of 
which  this  salt  was  brought  occurred  in  Live 
Oak  county  at  the  time  when  West  and  his 
wife  were  occupying  the  ranch  residence,  and 
the  suit  was  instituted  in  Bexar  county  before 
West  and  liia  wife  returned  to  San  Antonio 
during  the  fall. 

The  general  mle  for  determining  the  venue 
of  suits  in  this  state  is  prescribed  by  the 
following  article  ot  fba  Revised  Statutes  <tf 
1896:  "Art  1184.  No  pfiraon  Who  Is  an  tn- 
babituit  of  this  state  shall  be  sued  out  of 
tbe  couniy  In  which  he  has  his  domicile,  ex- 
cept  in  the  follow^  cases,  -to-wi^'*  It  Is  not 
claimed  that  tills  case  comes  within  either 
of  the  27  exceptions  to  tbe  general  rule.  The 
question  at  issue  must  be  determined  by  as- 
certaining the  meaning  of  tbe  word  "domi- 
cile," as  used  in  the  article  quoted.  In  the 
case  of  ^wn  t.  Boulden.  IS  Tex.  434,  this 
court,  in  discussing  the  question,  said:  "It 
not  infrequently  is  a  question  of  considerable 
nicety  and  difficulty  to  determine  In  which  of 
twc  places  a  man's  domicile  really  is.  Tbe 
statute  also  uses  'tohabitait.*  An  inhabitant 
and  reddent  mean  the  same  titling.  And  the 
wOTd  'domicile'  la  evidently  used  In  the  stat 
nte  in  the  sense  of  'residence.'  But  there 
may  be  a  difference  betveen  a  man's  reddence 
and  his  domicile.  He  may  have  his  domicile 
In  one  place,  and  still  may  have  a  residence 
in  another;  for  although  a  man,  for  moat 
purposes,  can  be  said  to  liave  but  one  domi- 
cile, be  may  have  several  residences."  This 
decision  was  approved  Id  Wilson  v.  Bridge- 
man,  24  Tex.  61S,  and  a  numbra-  of  casea  not 
necessary  to  mention,  the  case  of  Brown  v. 
Boulden  was  decided  In  the  year  1857,  and 
the  law  construed  was  enacted  in  ttie  year 
1846.  In  1863  the  Legislature  amended  the 
law  of  1846,  but  re-enacted  that  part  quoted 
above  in  Hie  exact  language  of  tbe  original 
law.  See  Laws  lOtta  Le^  p.  10^  e.  17.  The 
Legislature  lias  frequently  amended  the  law, 
adding  new  exceptiona  to  tliose  already  en- 
acted, but  has  made  no  cliange  in  the  lan- 
guage aa  it  waa  construed  in  Brown  t.  Boul- 
den. In  1876  there  was  a  rerision  of  the 
lawa  of  'tliis  atate^  and  the  same  language 
was  embraced  In  the  Revised  Statutes  without 
any  alterattons;  and  la  1805  there  was  a  re- 
Tlsion  of  the  laws  of  this  state  in  which  the 
same  language  waa  embraced  as  article  IIM. 
In  tbe  27  exo^tlona  to  the  general  rule  there 
are  10  which  depend  upon  tbe  residence  or 
domicile  of  a  party,  and  of  these  there  are 
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4  in  wUch  the  word  "domicile"  Is  naed  and 
6  in  which  the  word  "residence"  is  used  to 
designate  the  place  of  venue,  showing  that 
the  words  ''domicile"  and  "residence"  have 
been  used  by  ttie  Legislature  interchangeably. 
We  ttilnk  ttiat  these  facto  stiow  conclusively 
that  the  Legislature  used  the  word  "domicile" 
In  view  of  the  construction  which  the  court 
had  placed  upon  it.  and  tliat  Ito  uae  waa  in 
the  aeaae  of  "reeidrace." 

Oonaidering  article  1194  as  If  it  read,  "No 
pwaon  who  is  an  tohabltant  of  thla  state  shall 
be  sued  out  tbe  county  in  which  he  has 
his  residence^"  tbe  question  presented  for  our 
dedsicm  Is,  did  tiie  plaintiff  have  the  right 
to  Institute  this  suit  in  elttia  county  In  which 
one  of  the  resldencea  of  the  defendant  was, 
notwithstanding  she  knew  all  of  the  facta  and 
drcumstances  connected  with  the  occupancy 
of  the  two  places?  In  Orawford  v.  Garolbers, 
66  Tex.  200,  18  S.  W.  600,  suit  was  filed 
In  Travis  county,  tbe  petition  alleging  that 
tbe  defendant  was  a  citizen  of  that  county, 
to  which  petition  defendant  ideaded  in  abate- 
ment that  tie  was  at  tlie  Institution  of  the 
suit  an  inliabitant  of  Walla  county.  ICo  this 
plea  exertions  were  filed  and  suatatned,  and 
upon  appeal  Justice  Rottertson  said:  "Tbe 
plea  states  that  tbe  defendant  was  an  inliabit- 
ant of  Waller  county  at  the  date  of  the  in- 
stitution of  the  suit.  He  might  have  been  a 
resident  of  both  countlea,''  Tbe  court  affirmed 
the  Judgm^t,  whicb  could  not  have  been 
done  except  upon  the  ground  Ibat  suit  might 
be  brou^t  in  either  coun^  In  which  tlie  de- 
fendant had  a  residence,  whicdi  Is  the  ques- 
tion before  us  In  this  case.  .The  statute  re- 
quired that  West  stxnild  be  sued  in  the  county 
ot  his  residence,  and  of  thla  right  he  could 
not  be  deprived;  but  as  he  bad  a  residence 
in  each  of  two  counties  at  the  same  time,  tbe 
law  waa  satisfied  by  a  suit  at  elttier  place. 
The  ot^ect  was  to  bring  litigation  to  tbe  home 
of  tbe  defendant  which  Is  done  by  going  in 
eltha-  ooun^  In  which  he  resides. 

Counsel  for  defendant  in  error  insists  that 
the  rlj^t  to  sue  In  Bexar  county  depended 
tqpon  whether  the  defendant  had,  by  his  acts, 
misled  tlie  plaintiff  as  to  his  domicile  or  resi- 
dence, and  was  thereby  estopped  to  deny  Uiat 
he  resided  In-  that  county.  In  many  of  the 
cases  cited  by  counsel  the  facts  rendered  St 
uncertain  where  the  defendant's  residence  waa. 
They  were  cases  In  whicb  a  change  waa  be- 
ing made  from  one  county  to  another,  and  the 
courts,  in  discussing  tbe  question,  assigned  as 
a  reason  for  their  holding  that  the  party  who 
claims  the  benedt  of  the  law  should  show  that 
his  domicile  or  residence  was  so  plainly  desig- 
nated by  tbe  facts  aa  not  to  leave  the  plain- 
tiff in  doubt;  but  In  no  case  was  the  decision 
rested  upon  tiie  ground  of  estoppel.  Counsel 
for  defendant  in  error  insists  that  plaintiff 
bad  a  clear  rl^t  to  sue  In  Live  Oak  county, 
because  the  assault  was  committed  there,  and 
that  she  should  have  filed  her  petition  there. 
If  there  were  a  question  of  estoppel  in  the 
case,  the  suggestion  would  have  force,  but 
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tbe  right  to  sne  In  Bexar  county  was  Just 
u  cerbtln  ai  in  Live  Oak  county,  and  the 
eonrt  vUl  not  ctrntrol  a  plaintiff  in  bit  choice 
hetwieen  two  placea  when  he  may  soe  In  ei- 
ther. Oano  T.  Garro,  00  Tex.  895. 

The  district  conrt  erred  in  anstalnlng  the 
plea  to  the  jurisdiction  of  the  court  of  Bexar 
county,  and  the  Court  of  Civil  Appeals  erred 
In  affirming  tliat  Judgment,  for  which  errors 
the  judgmoits  of  both  courts  are  rerersed,  and 
the  cause  remanded. 


BIGGINS  T.  RICHARDS  et  al. 
<8npreme  Oonrt  of  Texas.   Jan.  8;  1904.) 

MUNICIPAL  CORPORATIONS  —  CHARTER  —  RE- 
MOVAL OP  OFFICERS  —  MAYOR  —  RIGHT  TO 
HBARINO-TRIAL-COHPBTEMCT  OF  HEHBBRS 
OF  COUNCIL. 

1.  A  city  charter  provided  that  the  dtf  coun- 
cil should  have  power  to  remove  any  officer 
after  due  notice,  etc.,  and  the  next  article  pro- 
Tided  that,  1q  addition  to  the  "foregoing  power 
of  remoTal,"  the  council  should  have  power  to 
remove  by  resolution  any  officer  elected  by 
them.  B^d,  that  the  phrase,  "any  officer"  in 
the  former  provision,  referred  to  at)  officers, 
whether  elected  by  the  people  or  by  the  coun- 
cil. 

2.  A  city  charter  gave  the  city  council  pow- 
er to  remove  any  officer  for  incompetency,  etc., 
after  notice  and  a  hearing.  By  the  charter  the 
cooneil  was  composed  of  a  mayor  and  aldermen, 
the  latter  being  required  to  elect  their  presi- 
dent whose  duty  it  was  to  act  in  case  of  the 
^ability  of  the  mayor;  and  it  was  provided 
that  a  majority  of  the  council  should  constitute 
a  quorum  for  the  transaction  of  business.  Rev. 
St.  1885,  art.  3268,  snbd.  6,  provides  that  in 
the  construction  of  statutory  enactments  a  joint 
authority  given  to  any  number  of  persons  may 
he  executed  by  a  majority  of  them  uolese  otb- 
erwiae  declared.  Beld,  uiat  the  power  of  re- 
moval was  not  conferred  on  tiie  council  as  a 
body,  which  could  not  act  without  the  mayor, 
so  that  he  could  not  be  tried  on  charges  agamst 
him,  bat  he  could  be  tried  by  a  majority  of  the 
council,  presided  over  by  ita  president. 

3.  Where  a  city  charter  provided  that  the 
council  should  have  power  to  remove  any  offi- 
cer for  incompetency,  etc.,  after  due  notice 
and  an  opportunity  to  be  heard  in  his  defense, 
such  provision  sufficiently  provided  a  mode  of 
procedure  on  charges  against  an  officer,  there 
being  an  implication  of  authority  to  do  what- 
ever might  be  proper,  consistent  with  the  right 
of  the  accused  to  a  fair  hearing. 

4.  Certain  aldermen  who  signed  and  present- 
ed charges  against  the  mayor  of  the  city  were 
not  thereby  disqualified  to  participate  in  his 
trial,  the  council  not  constituting  a  court,  but 
being  an  adminlstratlTe  body,  and  they  not  be- 
ing "Interested"  ev^  nnder  the  rule  preso'ibed 
by  Const,  art.  {  11,  for  Judges  of  the  courts, 
and  disqualifying  one  Interested  in  a  case. 

CerUfled  Questions  from  Court  of  Civil 
Appeals  of  Third  Supreme  Judicial  District 

Mandamus  on  the  relation  of  J.  W.  Rig- 
gins  against  Ben  C.  Richards  and  others, 
city  council  of  the  city  of  Waco,  to  compel 
the  restoration  of  relator  to  the  office  of 
mayor.  From  a  judgment  denying  relief, 
relator  appealed  to  the  Court  of  Civil  Ap- 
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peals,  which  certifies  questloiia  to  flie  Sn- 
preme  Court.    Questions  answered. 

WaUer  8.  Baker.  Scarborough  St  Kimball, 
and  W,  L.  Rodney,  for  appellant.  Wm.  W. 
Bvans,  Allan  D.  Sanford,  and  Clark  &  BoUn- 
ger,  for  appellees. 

BROWN.  J.  This  la  a  certified  question 
from  the  Court  of  Ctvll  Appeals  for  the 
Third  Supreme  JncUdal  District.  Tbe  state- 
ment and  questions  are  as  follows: 

"This  is  a  mandamus  suit  brought  by  J. 
W.  Rigglns  against  the  members  of  the  dty 
council  of  the  city  of  Waco  and  Allan  D. 
Sanford,  the  acting  mayor  of  said  dty,  by 
which  RIgglns  seelis  to  be  restore^  to  the 
office  of  mayor,  from  which  be  has  been  re- 
moved by  tbe  city  council.  Tbe  district 
court  rendwed  judgment  refusing  to  grant 
tbe  relief  sought,  and  Biggins  lus  appealed. 
AmiHig  other  questions  presented  for  ded- 
slon  are  two  material  Questions,  whieb  tbe 
Court  of  Civil  Appeals  desires  to  certify  to 
the  Supreme  Court  for  dedslon,  and  by  way 
of  explanation  the  following  statement  is 
made: 

"The  dty  of  Waco  la  a  mtmiclpal  corpora- 
tion, chartered  a  q^edaJ  law  enacted  by 
the  Legislature,  which  charto-  contains  tbe 
following  among  other  arilcles: 

"  'Art  4.— The  munldpal  govemmrat  of 
the  <At^  shall  consiat  of  a  dty  council,  com- 
posed of  the  mayor  and  two  aldermen  trom 
each  ward,  a  majwlty  of  whom  shall  con- 
stitute a  quorum  tor  the  transaction  of  bad- 
ness, except  at  iaXl  meetings  for  the  im- 
position of  taxes;  when  two-thirds  of  a  full 
board  shall  be  required,  unless  herein  other 
wise  specified.* 

"'Art  7.— Tbe  above  named  ofBcera  (a- 
cept  dty  treasurer,  who  shall  not  be  con- 
sidered within  the  meaning  of  tMa  act  an 
officer)  shall  be  elected  by  the  quatlAed 
electors  of  said  c\ty,  as  herelnaftw  iworided, 
and  shall  hold  their  offices  for  two  years, 
and  until  the  election  and  quallflcaUon  of 
their  successors.   •  •  •* 

"  'Art  85,— The  city  coundl  shall  be  com- 
posed of  tbe  mayor  and  aldermen  provided 
for  by  this  act  The  mayor  shall  be  president 
of  the  council,  and  in  case  of  a  tie  on  any 
question,  he  shall  give  the  casting  vote^^ 

'"Art  36.— At  the  first  meeting  of  each 
new  coundl,  or  as  soon  thereafter  as  prac- 
ticable, one  of  the  aldermen  shall  be  elected 
president  pro  tern,  who  shall  hold  this  office 
for  one  year. 

"  'Art  37.— In  case  of  the  failure,  inability 
or  refusal  of  the  mayor  to  act  the  president 
pro  tem.  shall  perform  the  duties  and  re- 
ceive the  compensation  of  the  mayor.' 

•"Art.  87.— The  dty  council  shall  have 
power,  from  time  to  time,  to  require  other 
and  further  duties  of  all  officers  whose  duties 
are  herein  prescribed,  and  to  define  and  pre- 
scribe the  powers  and  duties  of  ail  oflScm 
appointed  or  elected  to  any  office,  under  this 
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act  whose  dntlw  an  not  herein  specially 
meatloned,  and  fix  their  oompenaatlon.* 

"*Art  2l3,~Tb%  city  council  ahaU  have 
powOT  to  remore  any  <^lcer  for  incompetency, 
corruption,  misconduct  or  malfeasance  in 
office,  after  dne  notice  and  an  (qitportonlty 
to  be  heard  in  hla  defense. 

"'Art  274.— In  addition  to  the  foregoing 
power  of  removal,  the  city  council  shall 
hare  power,  at  any  time,  to  remove  any 
officer  of  the  corporation  elected  by  them, 
by  resoIntlOD  or  declaratory  of  its  want  of 
confidence  in  said  officer,  provided  that  two- 
thirds  of  the  aldermen  elected  vote  In  favor 
of  said  resolntlon.* 

"In  September,  1902,  while  J.  W.  Rlgglns 
was  occupying  tbe  office  of  mayor  of  the  city 
of  Waco,  to  which  he  liad  be^  duly  elected, 
seven  of  tba  ten  mmbers  of  the  city  coui^ 
dl  signed,  and  presented  to  the  council  writ- 
ten charges  against  said  Bl^ins,  embracing 
ulne  specifications,  some  of  which,  In  the 
Judgment  of  this  court,  charge  him  with 
corruption,  misconduct,  and  malfeasance  in 
office.  The  charges  referred  to  were  In  the 
form  of  a  resolution  declaring  Mayor  Big- 
gins guilty  of  incompetency,  corruption,  mis- 
conduct, and  malfeasapce  In  office  in  the 
several  particulars  specified  in  the  nine 
separate  charges  and  specifications  contained 
in  the  resolution.  The  resolution  was  so 
framed  as  that  Its  adoption  would  operate 
as  a  removal  of  Riggins  from  the  office  of 
mayor. 

"After  due  notice  and  the  appearance  of 
Mayor  Biggins  In  person  and  by  attorneys, 
the  council  proceeded  to  try  him  upon  the 
charges  so  preferred,  Ben  C.  Richards,  the 
mayor  pro  tern.,  presiding;  and,  by  a  vote 
of  seven  to  two,  found  him  guilty  of  all  the 
charges,  and  removed  him  from  the  office  of 
mayor.  However,  all  this  was  done  over 
the  objection  and  protest  of  RiggluB.  who 
tbeu  presented  the  same  objections  that  are 
presented  here  and  Involved  in  the  questions 
hereinafter  certified. 

"We  also  deem  It  proper  to  state  tbat  the 
same  members  of  the  city  council  who  pre- 
ferred the  charges  against  Rlgglns  voted  to 
sustain  them,  and  the  other  members  who 
were  present  voted  against  his  removal.  It 
was  not  shown  that  the  city  council,  by  ordi- 
nance or  otherwise,  prescribed  any  mode  of 
procedure  for  the  removal  of  officers. 

"The  questions  hereby  certified  are  proi>- 
erly  raised  and  presented  for  decision,  are 
material,  and  their  decision  is  necessary  for 
the  final  disposition  of  the  appeal. 

"With  the  foregoing  explanation  and  state- 
ment, the  following  questions  are  certified 
to  the  Supreme  Court  for  decision: 

"(1)  As  against  officers  elected  by  the  peo- 
ple, and  not  by  the  dty  council.  Is  article 
273  of  the  city  charter  self -executing,  and 
did  the  dty  council,  by  force  of  tbat  article 
or  the  common  law,  have  authority  and 
Jurisdiction  to  try  and  remove  appellant  from 


the  office  of  mayor?  If  It  be  held  that  the 
council  had  Jurisdiction,  then— 

"(2)  Were  the  seven  aldermen  who  pre- 
ferred the  charges  against  the  mayor  quali- 
fied to  dt  aa  members  of  the  council  and  try 
him  upon  the  chaises?  Or,  by  reason  of  hav- 
ing prepared  and  filed  the  charges,  were 
such  members  of  the  council  disqualified 
from  trying  him,  and,  if  so,  was  their  action 
In  finding  him  guilty  and  removing  him 
from  office  absolutely  void? 

"In  addition  to  the  authorities  cited  in 
Uie  briefs,  the  following  are  referred  to  as 
having  some  bearing:  On  the  first  question: 
Odell  V.  Wharton,  87  Tex.  173,  27  S.  W.  123, 
and  Warner  Elevator  Co.  v.  Maverick.  83 
Tex.  488  [30  S.  W.  437,  81  S.  W.  363.  499]. 
On  the  second  question:  Stockwell  v.  Town- 
ship  Board  of  White  Lake.  22  Mich.  841; 
People  V.  Common  Council,  85  Hun,  601  [33 
N.  T.  Supp.  166];  Ryers  et  al.  t.  Commis- 
sioners, 72  N.  Y.  1.  [28  Am.  Rep.  88];  New- 
cune  T.  Ught,  68  Tex.  141  [44  Am.  Rep.  a(H]; 
Armstrong  v.  Traylor  &  Blmore,  87  Ta.  698 
[30  S.  W.  440]." 

We  answer  the  first  question  In  the  af- 
firmative. The  appellant  claims  that  under 
article  273  of  the  charter  of  Waco  the  dty 
coundl  had  no  Jurisdiction  to  try  the  mayor, 
for  the  following  reasons: 

First.  Because  the  phrase  "any  officer."  as 
used  in  said  article,  means  the  same  as  "anj 
officer"  in  article  274;  tbat  each  of  them  re- 
fer to  officers  elected  by  the  dty  council, 
and  do  not  embrace  officers  elected  by  the 
voters  of  the  dty.  The  following  dause  of 
article  274  clearly  distinguishes  the  officers 
mentioned  therein  from  those  named  in  the 
preceding  article:  "In  addition  to  the  fOre^ 
going  power  of  removal,  the  dty  coundl 
shall  have  power,  at  any  time,  to  remove  any 
officer  of  the  corporation  elected  by  them." 
The  terms  of  article  273  embrace  all  officers 
of  the  city,  whether  elected  by  the  people  or 
by  Ihe  council,  but  by  Its  provisions  no  officer 
can  be  removed  by  the  council  except  for  one 
of  the  causes  named,  and  after  trial;  but 
article  274  of  the  charter  confers  authority 
upon  the  council  to  remove  officers  elected  by 
It  by  a  resolution  declaring  want  of  confl- 
dence  In  such  officer,  which  differences  show 
that  article  278  embraces  officers  elected  by 
the  voters  of  the  dty. 

Second.  Because  article  273  of  the  city 
charter  confers  the  power  of  removal  upon 
the  dty  council  as  a  body,  which  was  com- 
posed of  a  mayor  and  aldermen,  all  of  whom 
must  act  In  the  execution  of  the  pow»-;  tbat 
the  mayor  could  not  act  In  the  trial  of  him- 
self, and  the  coundl  could  not  act  without 
him;  therefore  the  coundl  could  not  try  the 
mayor.  There  Is  authority  to  sustain  the  con- 
tention, but  it  Is  unnecessary  for  us  to  discuss 
the  question,  because  It  is  determined  by  the 
charter  and  by  subdivision  5.  art.  3268,  Rev.  8t 
1895:  "The  following  rules  shall  govern  tbt 
construction  of  all  civil  statutory  enactments! 
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*  *  *  ^  A  joint  antboTlt7  given  to  any 
nnmbOT  of  persons  or  officers  may  be  exe* 
cnted  by  a  maiorlly  of  tbem  nnlew  St  la 
Qtberwise  declared."  By  the  terms  of  the 
diarter  the  council  of  tbe  city  of  Waco  was 
composed  of  a  mayor  abd  10  aldermen,  and, 
at  tbe  first  meeting  of  eacb  new  council,  tbe 
aldetinen  were  required  to  elect  from  tbetr 
number  a  president  pro  tem.,  wbose  duty  Is 
prescribed  by  article  37  of  tbe  charter  In  the 
following  language:  "In  case  of  the  failure, 
inability  or  refusal  of  the  mayor  to  act,  tbe 
president  pro  tem.  shall  perform  the  duties 
and  receive  the  compensation  of  the  mayor." 
By  article  4  of  tbe  charter  It  Is  provided  that 
a  majority  of  the  council  shall  constltnte  a 
quorum  toe  tbe  transaction  of  business.  By 
these  provisions  of  the  charter  it  will  be  seen 
that  it  was  not  contemplated  by  the  L^a- 
lature  that  the  city  council  should  act  as  a 
whole  in  the  transaction  of  business,  or  that 
the  mayor  should  at  all  times  be  i^esoit  and 
perform  tbe  duties  of  his  <rfBce,  and  that  -be 
might  be  disqualified  to  i«eside  in  some  cases. 
The  term  "Inability,*'  as  here  used,  embraces 
dlsqunUflcatloD  or  disability  on  account  of  In- 
terest in  the  subject  of  the  action.  Web- 
ttefu  Die,  word  "Inability."  The  mayor 
being  Interested,  tbe  president  pro  tem.  would 
preside  in  bis  absence,  and  a  majority  of  the 
city  council  thus  organized  constituted  a 
quorum  which  could  transact  all  business 
that  might  come  befwe  the  body. 

Appellant  contends  with  much  Mmestness 
that  article  273  does  not,  of  itself,  furnish 
authority  upon  which  the  city  council  could 
proceed  to  try  the  mayor  of  tbe  city,  because 
it  provides  no  mode  of  procedure;  in  other 
words,  it  is  claimed  that  the  article  Is  not 
self-acting.  This  language  In  article  273, 
"after  due  notice  and  an  opportunity  to  be 
heard  in  bis  defense,"  Is  very  comprehensive, 
and  Is  pregnant  with  the  Idea  of  charges  pre- 
ferred, specifying  the  grounds  upon  wtal^ib  a 
removal  Is  to  be  made,  due  notice  to  tbe  ac- 
cused, with  the  right  to  crossrexamlne  the  wit- 
ness produced  against  him,  and  to  furnish 
testimony  to  exculpate  himself  from  the  char- 
ges, which  would  secure  the  constitutional 
right  of  a  fair  and  Impartial  trial.  These 
are  strongly  Implied  by  the  language  of  tbe 
act,  and  that  which  the  law  Implies  Is  as 
binding  as  if  written  in  the  body  of  the  act 
Suth.  Stat.  Const  5  334;  U.  S.  v.  Babbitt,  1 
Blacli,  61,  17  L.  Ed.  94.  When  power  to  per- 
form an  act  is  conferred  by  the  Legislature 
upon  a  body  of  officers,  and  no  procedure  Is 
spocified,  the  law  will  Imply  authority  to  do 
whatever  is  proper  In  the  execution  of  the 
power  consistent  with  tbe  right  of  the  ac- 
cused to  a  fair  and  Impartial  bearing.  State 
T.  Walbrldge,  119  Mo.  383,  24  S.  W.  467,  41 
Am.  St.  Rep.  663;  Armatage  v.  Fisher,  74 
Hun,  178,  26  N.  T.  Supp.  364;  People  v.  Hlg- 
gins.  15  111.  110;  State  v.  Walker,  68  Mo.  App. 
117;  In  re  Eaves,  30  Fed.  21. 

It  is  insisted  that  the  city  council  should 
hove  adopted  by  ordinance  or  resolution  a 


method  of  procedure  before  entering  upon  tbe 
trial,  and  that  without  some  rules  expressed 
in  the  charter  or  provided  by  the  council  there 
was  no  anthorlty  for  tbe  council  to  make  tbe 
removal.  In  tbe  case  of  Armatage  t.  Elaber. 
before  dted,  tbe  court  states  the  law  upon 
this  point  in  the  following  terms:  ''Asaamlng 
that  the  common  council  has.  In  any  event, 
power  to  remove  the  president  we  are  unable 
to  see  tliat  any  rule  as  to  the  course  of  pro- 
cedure was  necessary  to  be  adopted  prior  to 
such  removal.  In  other  words,  If  the  de- 
fendants have  the  power  to  remove  the  plain- 
tiff, they  can  do  so  as  well  without  the  adop- 
tion of  a  new  rule  fts  with  it"  And  in  tbe 
case  of  State  v.  Walker,  before  cited,  the 
court  say:  *lt  is  contended  by  relator  that, 
since  the  council  bad  not  passed  an  ordinance 
regulating  tbe  manner  of  impeachment  and 
removals,  as  authorized  by  said  section  11 
[Sess.  Acts  1S88,  p.  68],  It  coold  not  resolve 
itself  into  a  court  of  impeachment  It  a 
sufficient  answer  to  this  to  say  that  by  tbe 
provisions  of  said  sectlon'll  is  conferred  the 
power  to  remove  all  elective  officera  for  canse, 
and  yet,  while  there  are  no  means  or  mea- 
sures whereby  the  removals  may  be  ac- 
complished as  therein  provided,  or  by  any 
ordinance  passed  In  putsnance  thereof,  yet 
the  grant  of  power  by  the  section  carried 
with  it  all  necessary  incidental  powers,  with- 
out which  the  grant  would  be  IneffectuaL 
The  genera]  rule  is  that,  wbere  a  grant  of 
power  Is  given,  all  tbe  means  necessary  to 
effectuate  the  poww  pass  as  Incidents  to  tbe 
grant"  State  r.  Walbrldge,  119  Ho.  396.  24 
S.  W.  467,  41  Am.  St  Bep.  663.  Differently 
stated,  the  contention  Is  that  the  council 
might  have  prescribed  rules  to  govern  its 
own  action,  but  could  not  have  done  the  same 
things  when  not  formulated  Into  rules.  We 
do  not  see  the  force  of  this  contention.  If 
tbe  council  proceeded  properly,  without  a 
rule,  the  result  was  the  same  as  If  the  meth- 
od had  been  embodied  In  an  ordinance.  State 
V.  Smith,  72  Conn.  576,  45  Atl.  355.  We  are 
of  opinion  that  there  was  ample  antborit; 
in  the  terms  of  article  273  to  enable  the  city 
council  to  make  the  removal  of  the  mayor  It 
they  found  him  guilty. 

To  the  second  question  we  reply  that  tbe 
aldermen  who  signed  and  presented  tbe  char- 
ges against  appellant  were  not  thereby  dls- 
quallQed  to  participate  in  tbe  trial  of  the  ac- 
cused. Tbe  council,  when  sitting  for  the 
purpose  of  trying  tbe  accused,  did  not  consti- 
tute a  court  but  was  ild  administrative  body, 
and  the  power  to  remove  officers  was  admin- 
istrative power,  to  be  used  for  the  purpose  of 
maintaining  discipline  and  good  order  In  tbe 
management  of  the  business  of  the  dty.  It 
Is  true  that  by  the  terms  of  the  law  the  pro- 
ceeding was  required  to  be  conducted  in  a 
manner  judicial  In  character;  but  this  doea 
not  necessarily  constitute  the  body  a  judi- 
cial l)ody,  nor  subject  It  to  the  rules  which 
would  be  prescribed  for  a  court  either  in  Its 
procedure  or  as  regards  the  qualification  of 
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Its  memb^s.  State  t.  Common  Council,  90 
Wla.  619,  64  N.  W.  804;  State  t,  Hawkins. 
44  Ohio  St.  98,  5  N.  E.  228;  Donahue  t.  Will 
Co.,  100  III.  94.  The  grant  of  power  to  the 
council  to  lemore  the  officers  oC  the  city  Im- 
posed upon  the  members  ot  that  body  the 
duty  to  see  that  such  officers,  when  charged 
with  the  offenses  named,  should  be  arraign- 
ed, tried,  and,  if  guilty,  removed.  By  pre- 
ferring the  charges  against  Mayor  Rlgglns. 
the  aldermen  did  not  become  parties  to  the 
proceeding,  and  had  no  personal  or  pecuniary 
Interest  In  the  matter.  The  act  was  simply 
a  discharge  of  a  duty  In  which  the  public 
was  more  Interested  than  they.  People  y-. 
Wheeler,  21  N.  Y.  82;  State  t.  Council  of  the 
aty  of  Superior,  90  Wla.  612,  64  N.  W.  304; 
State  T.  Smith,  72  Cbnn.  572,  4S  Atl.  355;  An- 
drews V.  King,  77  Me.  234;  People  t.  Com- 
mon Council,  85  Bun,  Q07,  38  N.  Y.  Supp. 
165.  In  the  case  last  cited,  the  charges  were 
preferred  by  members  of  the  council,  who 
took  part  in  the  trial,  and  the  court,  speaking 
of  their  qualifications,  said:  "These  mem- 
bers of  the  common  council  had  no  pecuniary 
interest  in  the  result  of  the  proceeding,  and 
were  not  in  any  sense  parties  to  it  further 
than  to  discharge  the  duty  Imposed  upon 
them  by  law.  We  must  hold  that  the  com- 
mon council  had  jurisdiction,  and  that  the 
authority  conferred  upon  it  by  the  statute  in 
relation  to  the  subject-matter  has  been  pur- 
Aued  In  the  mode  required  by  law  In  order 
to  authorize  them  to  make  the  determina- 
tion." That  case  was  criticised  In  People  t. 
Board  of  Trustees  (Sup.)  89  N.  T.  Supp.  607, 
which  announces  the  contrary  doctrine,  but 
we  are  of  opinion  that  the  reasoning  In  the 
former  case  is  much  more  satisfactory  and 
consistent  with  sound  principles  than  the 
latter.  In  Andrews  v.  King,  the  mayor  of 
the  council,  having  made  the  charges  against 
tbe  party  to  be  tried,  did  not  sit  in  the  trial. 
The  court  held  that  he  was  not  dlsquallfled 
by  reason  of  having  made  the  charges;  there- 
fore the  council  could  not  act  without  him, 
because  the  authority  to  remove  was  given 
to  It  as  a  whole,  and  could  not  be  exercised 
by  a  part  of  the  body.  The  court  said:  "It 
was  not  Improper  for  the  mayor,  as  a  chief 
executive  magistrate  of  the  city,  required  to 
be  vigilant  and  active  In  causing  tbe  laws  of 
the  state  to  be  enforced,  to  formulate  the 
charges,  even  suo  motu.  In  his  supervision 
over  the  conduct  of  officers  It  may  be  bis  duty 
to  do  so."  In  State  v.  Council  of  Superior,  80 
"Wis.  612,  64  N.  W.  804,  the  charges  were  pre- 
ferred against  the  mayor  by  an  alderman, 
but  the  question  of  disqualification  was  not 
discussed.  The  same  la  true  of  State  v. 
Smith,  72  Conn.  672,  43  Atl.  355.  However, 
If  we  apply  the  rule  prescribed  by  article  5, 
i  11,  of  the  Constitution  of  this  state,  for 
Judges  of  the  courts,  the  aldermen  who  made 
the  charges  would  not  be  disqualified,  be- 
cause they  were  not  interested  in  the  pro- 
ceeding In  a  personal  or  pecuniary  sense.  In 
•  fact;  the  aldermen,  after  making  tha  chax^ 


ges,  bed  no  more  interest  In  tbe  proceeding, 
personally,  than  those  who  did  not  sign  tbe 
charges,  Taylor  v.  Williams,  26  Tex.  587. 
If  tbe  rule  claimed  should  apply,  then  tbe 
principle  upon  which  it  is  based  would  pre- 
vent the  prosecution  before  tbe  council  of 
any  public  officer,  because,  If  tbe  charges 
should  be  presented  by  a  person  not  a  mem- 
ber of  the  council,  it  would  be  necessary  for 
that  body  to  examine  them,  and  to  determine 
whether  there  was  sufficient  cause  to  Justify 
the  prosecution,  and  granting  permission  to 
file  the  charges  would  involve  as  much  con- 
sideration of  tbe  merits  as  to  formulate  and 
present  the  accusation. 

Counsel  claims  that  appellant  was  entitled 
to  a  fair  and  Impartial  trial,  and  enters  into 
a  dlscuBfliou  of  the  facts  to  show  that  he  did 
not  have  such  a  trial  at  tbe  hands  of  the 
council;  but  no  such  question  Is  certified  to 
tbla  court,  and  we  can  only  say  upon  the  cer- 
tificate that  the  aldermen  were  not  disqual- 
ified merely  by  the  act  of  fonnulatUig  and 
presenting  the  charges  against  the  mayor. 


SCOTT  V.  SLAUGHTER. 
(Snprane  Court  of  Texas.    Jan.  7.  1904.) 

APPSAL-^GRBBD  STATBHBNT  OF  FACTS-AB- 
SBNCB  OF  PLEADINGS. 

1.  An  agreed  stetement  of  tects  made  and 
signed  by  tbe  counsel  of  the  parties  and  cer- 
tified to  be  correct  by  the  trial  judge,  the  find- 
ings of  the  court  and  the  judgment  rendered, 
constituting  the  record  of  the  cause  under  the 
express  provision  of  Rev.  St.  1895,  art  1293, 
togetber  with  the  assIenmentB  of  error  and  tbe 
appeal  bond,  contained  In  tbe  transcript  on  ap- 
peal, are  suffldent,  without  the  pleadings  and 
an  agreement  as  to  what  tbe  Issues  were,  to 
require  a  consideration  of  the  appeal  and  revi- 
sion of  the  jndgmmt. 

Appeal  from  Court  of  CItU  Appeals  of 
Fifth  Supreme  Judicial  District 

Action  by  Wlnfield  Scott  against  a  0. 
Slaughter.  From  the  Judgment  rendered, 
plaintiff  appeals  to  the  Court  of  CIvfl  Ap- 
peals. On  motion  to  dismiss,  the  question 
is  certified  to  the  Supreme  Court  whether 
the  record  Is  sufficient  to  require  considera- 
tion of  the  appeal.  Answered  to  tbe  afflrma- 
tlveu 

Matiock,  Miller  &  Dycus,  for  appellant.  K. 
B.  Craig  and  G.  G.  Wright,  for  appellee. 

WILLIAMS,  J.  Certified  question  from  the 
Court  of  Civil  Appeals  for  tbe  Fifth  Supreme 
Judicial  District  as  follows: 

"In  view  of  the  opinion,  as  we  understand 
it,  delivered  by  the  Court  of  Civil  Appeals, 
Fourtli  Supreme  Judicial  District,  sitting  at 
San  Antonio,  In  the  case  of  Thalsou  v.  San- 
chess,  35  S.  W.  478,  in  which  opinion  this 
court  does  not  concur,  we  deem  it  advisable 
to  present  to  the  Supreme  Court  of  the  stete 
of  Texas,  for  adjudication,  tbe  following  issue 
of  law  arising  In  the  above-entitled  cause  of 
Wlnfield  Scott,  appellant,  t.  G.  a  Slaughter, 
appellee. 
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"Statement 

Tbe  record  before  ns  contaliu  nothing 
more  tban  an  agreed  statement  of  facts, 
made  and  filed  bj  the  parties  In  the  court  be- 
low, upon  which  the  caae  was  tried,  the  judg- 
ment of  the  court,  the  findings  of  fact  and 
conclusions  of  law  of  the  trial  court,  assign- 
ments of  error,  and  tbe  appeal  bond.  The 
pleadings  are  omitted/and  there  Is  no  agree- 
ment and  statement  as  to  what  tbe  Issues 
were  on  the  trial  of  tbe  cause.  Tbe  agreed 
statement  of  facts  is  dated  May  1,  1903,  sign- 
ed by  the  attorneys  of  tbe  respective  parties, 
and  properly  certified  to  be  correct  by  tbe 
Judge  before  whom  the  case  was  tried,  and 
was  made,  signed,  and  filed  before  the  trial 
io  the  lower  court.  The  agreed  statement 
coutalns  the  following: 

"  'Wlnfleld  Scott  vs.  C.  C.  Slaughter.  No. 
220T9.  In  the  District  Court  of  Dallas  Coun- 
ty, Texas,  44th  Judicial  District  We  hereby 
agree  that  the  following  is  a  statement  of  the 
facts  in  tbe  above  styled  and  numbered  cause, 
and  that  the  controversy  herein  may  be  sub- 
mitted to  tbe  court  on  same  as  an  agreed 
statement  of  facts.' 

"Then  follows  a  statement  of  the  facts 
agreed  on,  and  Is  signed  by  the  attorneys  for 
the  respective  parties.  The  statement  of 
focts  Is  certified  to  be  correct  by  the  Judge 
before  whom  tbe  case  was  tried,  and  that 
said  cause  was  tried  upon  said  agreed  state- 
ment of  facts  and  exhibits  and  no  other  tes- 
timony. The  Judgment  was  rendered  for 
plalntltr  on  the  Ist  day  of  May,  1903.  for  tbe 
sum  of  $1^25.69.  Said  Ji^gmeDt  contained 
tbe  following  recitation: 

"  'From  said  agreed  statement  of  facts  and 
tbe  exbibitB  thereto  attached  and  made  a  part 
thereof.  It  is  tbe  opinion  of  tbe  court  that  the 
plaintiff  is  entitled  to  recover  the  sum  of 
335.^,  with  Interest,  being  the  amount  of 
money  belonging  to  the  plalntlflF,  wbteb  was 
withdrawn  from  the  treasury  of  tbe  state  of 
Texas  by  the  agent  of  tbe  defendant  on  the 
first  day  of  September,  IQOffi,  and  tiut  lie  is 
not  entitled  to  recover  anything  else.* 

"The  attorneys  represoitlng  appellee  have 
filed  In  thia  court  tbe  following  motion  to  dis- 
miss tblB  appeal,  for  the'  reasons  as  therein 
stated,  to  wit: 

"'First  The  transcript  does  not  contain 
nor  purport  to  contain  tbe  record  of  the  court 
below,  there  being  nothing  more  tban  the 
statement  of  facts,  conclustona  of  fact  and 
law,  and  judgment  of  the  court.  This  court 
Is  therefore  not  in  a  position  to  detennbie 
wbnt  were  tbe  Issues  in  the  court  below,  nor 
what  action  the  court  took  on  the  pleadings, 
nor  what  issues  were  before  the  court  when 
the  Judgment  was  rendered. 

'"Second.  Tbe  statement  of  facts  filed  in 
the  court  below  appears  to  be  nothing  more 
tban  a  substitute  for  the  introduction  of  evi- 
dence on  the  trial  in  the  usual  manner,  and 
Is  wholly  Insufficient  under  article  1293,  Bev. 
St.  188&,  for  the  reason  that  the  Issues  made 


by  the  pleadings  and  submitted  to  ttie  court 
below  are  not  Incorporated  therein,  and  no- 
where appear  either  in  the  statement  of  facts 
or  in  tbe  judgment* 

"Question.  Is  an  agreed  statemect  of  facts 
made  and  signed  by  tbe  counsel  of  the  parties 
to  a  cause,  as  above  set  forth,  tlie  flndinss  ct 
fact  of  the  court  t)efore  whom  the  cause 
was  tried,  the  judgment  rendered.  aaalgD- 
ments  of  error  and  tbe  appeal  bond,  contain- 
ed In  a  transcript  on  appeal,  in  the  alMence 
of  the  pleadings  and  an  agreement  and  state- 
ment as  to  what  issues  were  and  are,  aniS- 
dent  to  authorise  or  require  a  conMderatloo 
of  said  appeal  and  revision  of  the  jadgoMnt 
rendered  In  tbe  trial  courtT' 

Tbe  case  is  controlled  by  article  1283.  Ber. 
St  1896,  and  la  answered  In  the  affirmattTC 


SEBRY  V,  GULF,  O.  A  S.  F.  BY.  OO. 
(Court  of  Civil  Appeals  of  Texas.    Dee.  19, 
1903.) 

UASTBR   AND  SBRTAKT— INJ1TRT— OPBRATDTO 
CAtt—NBaUQENCB— ASSUMPTION  OF 
RISK-BVIDENGBu 

1.  Where  railway  emplt^^s  were  transporting 
tiallast  on  a  push  car  for  repair  of  the  track, 
and  had  to  remove  the  car  from  tlie  track  be- 
tween trips,  when  replacing  It  on  the  track  Qiej 
were  operating  a  car.  within  Sayles*  Ann.  <Sv. 
St.  1897,  art.  4560f,  nroviding  that  ■  railway 
company  shall  be  liable  for  Injuries  to  a  serv- 
ant in  operating  a  car  tiiroagn  the  nexUcencv 
of  any  other  servant 

2.  Where  a  sei-vaot  of  a  railway  company  was 
injured  in  helping  to  place  a  poab  car  oo  tb* 
track,  evidence  that  his  fellow  servants'  fcec 
slipped,  causing  the  Injury,  is  Insufficient  to 
show  them  guilty  of  negligence  for  which  tbe 
company  is  ILiliIe. 

3.  Where  one  had  been  a  railway  sectftm  fore- 
man 17  years,  aud  handled  porii  c»xu  ooastant- 
ly,  though  not  of  the  same  kind  as  the  one  by 
which  he  was  injured,  the  company  was  not 
negligent  In  failing  to  notify  him  of  the  unusual 
weight  of  that  car,  where  its  dae  and  coutme- 
tion  were  open  to  observation. 

4.  Where  the  slse  and  construction  of  a  posh 
car  were  open  to  observstion,  and  an  experien- 
ced BectioD  foreman  had  seen  others  operate  ic 
he  assumed  the  risk  of  iojury  from  operating  it 
with  the  aaristance  of  too  few  men  to  handle 
it  safely. 

Appeal  from  District  Court  Hnnt  Cotuty: 
T.  D.  Montrose,  Special  Judge. 

Action  by  J.  H.  Seery  against  the  Gulf. 
Colorado  &  Santa  F6  Railway  Company. 
From  a  judgment  In  favor  of  defendant, 
plaintiff  appeals.  Affirmed. 

Evans  &  ESder,  tor  appellant  J.  W.  Terry 
and  Perkins,  Craddock  &  Wall,  for  appellee^ 

TALBOT,  J.  Appellant,  Seery,  bron^t  his 
action  against  tbe  Gulf,  Colorado  ft  Santa 
F6  Ballway  Company  to  recover  damages 
for  personal  injuries  alleged  to  have  been  rp- 
celved  by  bim  through  appellee's  neglisaice. 
A  jury  was  called  and  Impaneled  to  tiy  tbe 
case,  and  when  the  evidence  closed  the  court 

t  S.  Sm  Uastw  sad  8«mat,  roL  K  Owt  IMs.  • 
lU. 
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Instrncted  the  farj  to  retiirii  a  vtfdkt  In  fa- 
vor of  the  defendant,  which  was  ac(»>rdlngl7 
done,  and  Judgment  entered  thereon. 

Appellant  alleged  substantially,  among  oth- 
«r  things,  that  at  the  time  he  was  Injured 
be  was  employed  by  appellee  as  section  fore- 
man, and  had  been  directed  by  the  road  mas- 
ter to  repair  a  defective  place  In  the  railroad 
track  discovered  on  that  portion  of  the  same 
which  appellant's  duties  required  him  to 
work;  that  he  was  furnished  a  push  car  with 
which  to  convey  over  appellee's  railroad  track 
ballast  to  be  used  In  performing  the  service 
required  of  blm.  Tbe  acts  of  negligence  al- 
leged are:  "The  failure  of  the  defendant  to 
furnish  a  sufficient  number  of  persons  to  ban- 
die  the  push  car;  that  they  were  engaged  in 
the  work  of  operating  a  car,  and  plaintiff  wds 
Injured  by  the  negligence  of  one  of  the  sec- 
tlonmen,  in  this:  by  failing  to  use  ordinary 
care  and  caution  in  lifting  said  car,  or  by 
failing  to  sustain  and  bold  said  car  wbile  as- 
sisting in  liftlug  the  same,  or  by  negligently 
permitting  the  same  to  fall,  or  by  turning  the 
same  loose  when  he  knew  or  could  have 
known  that  plaintlfT  was  assisting  in  holding 
up  and  lifting  the  car,  and  would  likely  t>e 
Injured  if  tbe  same  was  turned  loose  or  per- 
mitted to  fail." 

There  is  but  one  assignment  of  error  pre- 
sented, which  Is  as  follows:  "The  court  erred 
In  sustaining  the  motion  for  a  peremptory 
instruction,  and  In  giving  the  charge  Instruct- 
ing the  Jury  to  return  a  verdict  for  the  de- 
fendant, and  In  overruling  the  plalntifTs  first 
amended  motion  for  a  new  trial,  for  the  rea- 
sons: Because  the  undisputed  testimony  es- 
tablished the  liability  of  the  defendant  on 
two  causes  of  action  alleged  by  tbe  plaintiir, 
in  this:  Plaintiff  alleged  that  at  the  time  he 
was  injured  he  and  three  other  persons  were 
engaged  in  the  work  of  operating  a  car,  and 
that  by  reason  of  the  negligence  of  one  of  the 
men,  who  negligently  turned  the  car  loose, 
plaintiff  was  injured  by  the  car  running 
against  him;  or  that  the  defendant  negli- 
gently and  carelessly  failed  to  furnish  a 
suf&dent  number  of  employes  to  handle  said 
car;  that  while  trying  to  place  said  car  on 
the  track,  and  without  the  knowledge  of  Its 
weight,  and  not  ever  having  an  opportunity 
to  acquire  such  knowledge,  one  of  the  em- 
ploy^ turned  loose  his  hold  because  of  the 
excessive  weight  of  the  same,  thereby  letting 
the  car  run  against  plaintiff,  and  Injuring 
him;  and  if  plaintiff  knew  of  tbe  weight  of 
said  car,  or  was  chargeable  with  the  knowl- 
edge of  such  weight,  then  that  they  under- 
took to  handle  such  car  under  stress  of  great 
emergency  to  prevent  the  destruction  of  life 
and  property,  and  under  circumstances  not 
admitting  of  deliberation." 

Plaintiff  was  section  foreman  over  that  por^ 
tion  of  the  railroad  track  which  he  was  en- 
deavoring to  repair,  with  authority  to  com- 
mand and  direct  the  men  under  bis  control. 
When  injured  he  and  three  men  subject  to 
his  orders  were  attempting  to  put  tJie  push 


car  which  had  been  famished  him  by  appel- 
lee on  the  railroad  track,  to  convey  some  bal- 
last or  other  material  to  the  point  where  tbe 
track  was  defective.  This,  among  other 
things,  waa  tbe  design  of  this  car,  and  when 
in  use  was  operated  by  being  pushed  along 
and  over  appellee's  railroad  track  from  place 
to  place  by  the  men  in  charge  thereof,  as 
their  work  required,  and  when  not  In  use,  or 
when  passenger  or  freight  trains  approached, 
was  removed  from  the  track  to  permit  them 
to  pa 38.  At  the  time  appellant  was  hurt  there 
was  no  superior  officer  present,  and  he  was 
In  charge  of  and  directing  the  work  in  which 
be  and  the  men  under  his  control  were  en- 
gaged. 

That  the  pcsb  car  was  a  car,  within  the 
meaning  of  article  4560f,  Sayles'  Ann.  Clr, 
St  1807,  and  that  the  appellant  and  those 
employed  with  him  were  engaged  In  the  work 
of  operating  tbe  car,  we  believe  has  been 
definitely  settled.  Texas  &  Pacific  Ry.  Oa 
V.  Webb,  72  S.  W.  1044,  7  Ter.  Ct  Rep.  34. 
A  distinction  has  been  drawn  between  the 
Webb  Case,  supra,  and  the  case  of  Lakey  v. 
Texas  &  Pac.  Ry.  Co.  {Tex.  Civ.  App.)  76  S. 
W.  666,  by  Chief  Justice  Garrett,  of  the  Gal- 
veston court,  who  delivered  the  opinion  In  the 
latter  case.  The  distinction  Is  based  upon  the 
difference  in  the  work  in  which  tbe  men  were 
engaged.  The  facts  of  tbe  respective  cases 
are  substantially  stated  In  the  opinion  In- 
Lakey's  Case,  which  are  as  follows:  In 
Webb's  Case:  "Webb  and  a  fellow  servant; 
Greathouse,  were  engaged  in  loading  stone 
at  a  quarry  on  a  push  car,  which,  when  load- 
ed, they  ran  down  an  Inclined  switch  track 
to  a  rock  crusher.  Tbelr  duty  was  to  load 
the  car,  mount  and  start  It,  and  control  Its 
movements  by  brakes,  and  after  unloading 
it  at  the  rock  crusher  to  push  it  back  to  the 
quarry  for  another  load.  While  they  were 
loading  the  car  Greathouse  negligently  threw 
a  stone  on  Webb's  foot  and  injured  it"  In 
Lakey's  Case:  "The  men  were  laying  steel 
In  ^e  construction  of  a  railway  track.  They 
were  not  loading,  transporting,  and  unload- 
ing the  rails,  and  for  that  purpose  operating 
the  car,  but  their  work  consisted  of  taking 
tbe  rails  from  the  car  or  unloading  them  only, 
so  far  as  the  car  was  concerned;  not  ending 
there,  however,  but  ending  only  with  the  lay- 
ing of  the  rails  on  tbe  ties  and  heeling  them 
ready  for  the  splkers."  In  commenting  upon 
tbe  facts  Judge  Garrett  says:  "In  the  pres- 
ent case  [Lakey's  Case]  the  men  were  en- 
gaged in  ti-ack- laying,  and  for  convenience  In 
handling  tbe  steel  rails  were  laid  on  a  band 
car.  from  which,  over  a  dolly  fixed  in  the 
front  ^d,  tbey  were  dragged  Into  place.  In 
Webb's  Case  they  were  transporting  stone, 
and  for  that  purpose  were  operating  tbe  car." 
The  facts  In  the  case  at  bar,  we  think,  more 
nearly  approach  the  facts  in  Lakey's  Case, 
Here  appellant  and  those  engaged  with  him 
In  the  work  had  set  about  repairing  tbe  weak 
and  defective  place  in  appellee's  railroad 
I  track.  In  the  accomplishment  of  this  woA  it 

Digitized  by  Google 


962 


77  80UTHWB8TEBN  RBPOBTBB. 


(Tex. 


became  neceBsary  to  transport  ballast  to  that 
point.  This  was  to  be  done  by  loading  the 
same  on  the  push  car,  and  by  the  men  then 
pushing  the  car  over  the  railroad  track  to 
the  place  where  the  ballast  was  to  be  used. 
The  number  of  trips  required  to  transport 
the  necessary  material  to  repair  the  traclc  is 
not  shown,  but  we  conclude  that  appellant 
and  his  men  were  engaged  In  the  operation 
of  a  car,  within  the  meaning  of  the  statute 
referred  to,  at  tbe  time  he  was  Injured.  That 
the  car  at  the  time  appellant  was  hurt  was 
off  the  traclE  Is,  In  our  opinion,  of  no  conse- 
quence. In  endeavoring  to  place  the  car  on 
the  track  to  be  used  for  the  purpose  stated, 
the  operation  of  It  was  begun.  The  putting 
of  the  car  off  and  on  the  track  was  contem- 
plated and  necessary  In  tbe  use  to  wlilch  It 
was  being  pnt,  and  an  essential  step  in  tbe 
operation  of  it 

It  is  insisted  by  appellant  that  the  ertdence 
fairly  raises  the  issues  of  negligence  on  the 
part  of  appellee  in  the  particulars  set  out  in 
bis  assignment  of  error,  and  that  the  court 
erred  in  refusing  to  submit  tbem  to  tbe  Jury. 
In  this  contention  we  do  not  concur.  We 
have  carefully  considered  the  evidence  as 
disclosed  by  the  record,  and  conclude  that 
the  court  correctly  Instructed  a  verdict  for 
the  appellee.  Tbe  contention  of  appellant  is, 
In  effect,  that  the  push  car  was  heavier  than 
■others  with  wblch  he  had  worked,  and  at  the 
time  Injured  was  unknown  to  hlra;  tliat  ap- 
pellee knew  tbe  weight  of  the  car,  and  was 
negligent  In  failing  to  inform  appellant  of  ito 
weight,  and  to  falling  to  furnish  him  a  suffl- 
dent  number  of  men  to  safely  handle  it;  that 
tbe  men  assisting  Jn  opwating  and  attempt- 
tog  to  place  the  push  car  on  the  railroad 
track  negligently  permitted  the  same  to  fall 
OT  nm  badi  on  him,  pro^mately  caustog  his 
Injury;  that  tbls  negligence  consisted  In  the 
slipping  of  their  feet,  which  caused  them  to 
turn  the  car  loose,  or  In  the  failure  to  exer- 
cise ordinary  care  to  prevent  Injury  to  appel- 
lant In  lifting  and  taoldtog  said  car.  We  have 
■nuUnised  the  evidence  closely,  and  nnleaB  It 
can  be  said  that  the  mere  inroof  of  the  slip- 
ping of  the  tw^  of  one  or  both  of  the  men 
handUiv  the  front  end  of  tbe  car,  while  en- 
deavoring to  place  It  on  tibe  track,  was  negli- 
gence^ then,  In  our  opinion,  thov  was  no  erl- 
deaee  of  negligence  In  this  respect,  or,  If  any, 
that  It  was  so  Blight  and  wanttog  In  probative 
force  as  clearly  Justified  and  required  tbe  ac- 
tion of  the  trial  court  to  refusing  to  submit 
tbe  issue  to  the  Jury.  There  Is  no  evidence 
in  the  record  that  Talley  and  Hassey,  whose 
feet  it  is  claimed  slipped  and  cansed  the  car 
to  strike  appellant,  or  either  of  tbetn,  tailed 
to  exercise  ordinary  care  In  stepping  or  pla- 
cing their  feet  In  Joske  t.  Irvine,  81  Tex. 
074.  44  S.  W.  1090,  the  Supreme  Court  says: 
"From  a  carefUI  examination  of  the  cases  it 
appears  (1)  that  it  la  the  duly  of  the  ccnirt  to 
instruct'a  verdict  though  there  be  slight  tes- 
timony, if  its  probative  force  be  so  weak  that 
it  only  raises  a  mere  surmise  or  suspicion  of 


the  existence  of  the  fact  sought  to  be  estab- 
lished, such  testimony,  in  legal  contemplation, 
falltog  short  of  being  'any  evidence';  and  (2) 
that  it  is  the  duty  of  tbe  court  to  determine 
whether  the  testimony  has  more  than  that 
degree  of  [MX>bative  force.  If  It  so  deter- 
mines, the  law  presumes  that  the  Jury  could 
not  reasonably  tofer  the  existence  of  the  al- 
leged fact,"  and  "that  there  Is  no  room  for 
ordinary  mtods  to  differ  as  to  the  conctosion 
to  be  drawn  froip  It"  We  believe  tbe  rule 
here  announced  Is  applicable  to  the  facts  of 
the  case  under  consideration,  and  establishes 
the  correctoess  of  tbe  trial  court's  conclusion 
upon  this  Issue  of  appellant's  case. 

The  remaining  question  Is,  was  tbe  appd- 
lee  negligent  to  falling  to  notify  appellant  of 
the  weight  of  the  push  car,  and  in  fiiiling  to 
furnish  him  a  sufficient  number  of  men  to 
handle  M  Under  the  facts  In  this  case,  we 
do  not  believe  It  can  reasonably  be  salA  tliat 
appellee  was  negligent  to  either  of  these  re- 
spects, or  that  Htb  appellant  la  to  a  position 
to  insist  upon  a  recovery  by  reason  of  such 
failure  on  appellee's  part  U  ftii7<  The  evi- 
dence shows  that  be  was  an  experienced  sec- 
tion foreman,  havtog  been  engaged  to  that 
character  of  work  for  many  years.  He  testi- 
fied: "Have  been  to  the  United  States  over 
twenty  years,  during  which  time  I  have  been 
a  railroad  man  all  the  time;  all  of  wlilch  time 
has  been  devoted  to  track  service.  I  have 
been  foreman  of  a  section  for  the  last  seven- 
teen or  eighteen  years.  I  think  I  understand 
the  business  of  section  foreman.  I  have  al- 
ways bad  a  hand  car  while  section  foreman, 
and  In  addition  have  always  had  a  pinih  car 
on  the  section.  Tbe  particular  car  with 
wblch  I  was  tojured  was  sitting  down  at  the 
bottom  of  the  dump.  In  plato  view.  It  was 
not  covered  up  or  bidden  that  morning  when 
we  put  It  on  tbe  track.  It  was  set  there 
where  a  man  could  see  It  one  end  of  It  np 
tolerably  close  to  the  rail,  and  the  oth&  down 
at  tbe  bottom  of  the  dump.  I  could  see  it 
Just  like  I  see  that  toble  setting  there;  could 
see  the  sides  of  it;  could  see  what  kind  of 
wheels  it  bad;  could  see  what  kind  of  band- 
holds  It  had;  and  there  was  nothtog  bidden 
about  it  I  had  not  bad  but  three  men  with 
me  shice  tbe  let  of  January,  1900."  Tbe 
mie  announced  that  the  duty  devolves  upon 
the  master  to  give  caution  as  to  danger  irtiere 
an  toexpolenced  servant  enters  upon  a  dau- 
gorons  service,  or  where  defective  machinery 
la  tomlahed,  and  the  defect  is  apparent  bnt 
the  danger  hidden  or  remote  to  ito  eonnectira 
with  the  defect  to  not  applicable  here.  The 
appelant  vras  a  vice  principal  to  tbe  service 
of  appellee.  He  vras  thoroughly  acqnatated 
■with  the  nature  and  character  of  the  work  in 
which  he  was  engaged  when  Injured.  The 
size  and  construction  of  the  push  car  with 
which  be  was  at  woi^  waa  open  to  Us  ob- 
servation. Tbe  material  of  wUch  it  was  con- 
structed was  apparent  and  no  part  thereof 
concealed.  He  had  seen  hia  men  handle  toe 
car  on  another  occasion,  althongb  he  had  not 


Digitized  by  Google 


Tex.) 


SAN  ANTONIO  A  A. 


P.  BY,  CO.  v.  BROCK. 


953 


bandied  It  bimself,  and  after  appellant  was 
Injured  It  appears  tbe  three  men  under  hlB 
control  by  a  simple  metbod  placed  the  car 
on  tbe  railroad  track.  If  tbe  car  was  too 
heavy  to  be  safely  bandied  by  appellant  and 
tbe  men  assisting  him— which  is  not  admitted 
—still  that  fact  was  known  to  him  before  he 
was  hurt,  or  by  tbe  exercise  of  ordinary  care 
In  tbe  discbarge  of  his  duties  he  must  neces- 
sarily have  known  It  Eddy  t.  Rogers  (Tex. 
Civ.  App.)  27  S.  W.  295;  G.,  0.  &  8.  F.  Ry. 
Co.  V.  Williams,  72  Tex.  183,  12  S.  W.  172; 
Texas  &  Pac.  Ry.  Co.  t.  Bradford,  66  Tex. 
732,  2  S.  W.  595.  59  Am.  Rep.  639;  I.  &  O,  N. 
R.  R.  Co,  V.  McCarthy,  64  Tex.  632. 

The  facts  of  this  case  do  not  bring  It  with- 
in the  principle  of  those  cases  wherein  the 
party  suing  has  been  excused  from  the 
charge  of  contributory  negligence  because  of 
his  efforts  to  save  human  life,  where  tbe 
danger  was  Imminent. 

Appellant  having  assumed  the  risks  nat- 
urally and  ordinarily  Incident  to  his  employ- 
ment, and  hiB  Injuries  being  the  result  of 
Buch  risk,  he  was  not  entitled  to  recover,  and 
tbe  Judgment  of  the  court  below  ia  affirmed. 


SAN  ANTONIO  ft  A.  P.  HY.  CO.  v.  BROCK 
et  al. 

<Goart  of  Civil  Appeals  of  Texas.   Dec.  23, 
1908.) 

APPEAL— FIUNO  BRIEFS  IN  COURT  BELOW— 
DELAY— DISMISSAL. 

1.  Under  Rev.  St.  1895,  art.  1417,  providing 
that,  when  a  brief  Is  filed  by  appellant  In  the 
trial  court,  the  clerk  shall  give  notice  to  the  ap- 
pellee of  such  fUiQg,  and  that  in  20  days  after 
such  notice  the  appellee  shall  file  a  copy  of  bis 
brief  with  the  clerk,  the  appellee  has  20  full 
days  after  the  day  of  notice  In  which  to  file 
the  brief;  and  where  appellant's  briefs  were 
filed  on  November  4th,  and  the  case  was  set 
for  submission  in  the  appellate  court  on  Novem- 
ber 25th,  as  the  20  days  would  not  have  expir- 
ed until  the  last  moment  of  the  25th.  the  full 
20  days  to  which  the  appellee  was  entitled  had 
not  expired,  and  the  appeal  will  be  dismissed. 

Appeal  from  District  Oourt,  Milam  Coun- 
ty; J.  C.  Scott  Judge. 

Action  between  the  San  Antonio  &  Ar- 
ansas Pass  Railway  Company  and  Mrs.  Bun- 
ny Brock  and  others.  From  a  Judgment  for 
the  latter,  tbe  former  appeals.  On  rehear- 
ing on  motion  to  dismiss  appeal.  Motion 
oremiled,  and  appeal  dismissed. 

Duncan,  Walters  &  Lane,  for  appellant 
Henderson.  Monison  ft  Freeman,  for  appel- 
lees. 

On  Rehearing. 

FISHER,  C.  J.  At  a  former  day  of  this 
term,  we  dismissed  tbe  appeaU  on  motion 
of  appellees,  for  tbe  reason  that  tbe  appel- 
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lant  had  not  compiled  with  article  1417  of 
the  Revised  Statutes  of  1895.  The  record  was 
delivered  to  tbe  attorneys  for  tbe  appellant 
on  the  28th  day  of  August,  1903,  and  was 
filed  in  this  court  on  tbe  9th  day  of  Septem- 
ber, 1003.  Appellant's  briefs  were  filed  in 
the  trial  court  on  the  4th  of  November,  1903. 
After  the  briefs  were  filed  In  this  court,  an 
order  was  entered  by  this  court  setting  this 
case  for  submission  on  November  25,  1903. 
Appellees'  motion.  In  effect,  states  that  no 
notice  was  served  upon  them  or  their  at- 
torneys of  the  filing  of  tbe  briefs  in  the  trial 
court,  and  that  they  did  not  obtain  knowl- 
edge that  the  briefs  had  been  filed  within 
time  to  bare  filed  their  briefs  In  this  coui-t 
before  the  day  on  which,  the  case  was  set 
for  submission.  The  statute  requires  that, 
when  tbe  brief  is  filed  by  tbe  appellant  in 
tbe  trial  court,  the  clerk  of  that  court  shall 
forthwith  give  notice  to  the  appellee  or  de- 
fendant In  error,  or  his  attorney  of  record, 
of  tbe  filing  of  such  brief,  and  that  In  20 
days  after  such  notice  the  appellee  or  defend- 
ant In  error  shall  file  a  copy  of  his  brief  with 
tbe  clerk  of  the  said  court  below;  and  with 
tbe  clerk  of  the  Court  of  Civil  Appeals,  four 
copies.  This  statute  gives  the  appellee  20 
full  days  after  the  day  of  notice  in  which 
to  file  brief  in  the  Court  of  C^vll  Appenls. 
If  we  concede  that  it  was  the  duty  of  the 
clerk  of  tbe  trial  court.  Immediately  upon  the 
filing  of  appellant's  brief,  upon  tlie  4th  day 
of  November,  to  have  notified  tbe  appellees 
of  that  fact,  the  app^Iees  would  not  have 
had  tbe  fall  20  days  allowed  by  taw  prior 
to  the  day  that  the  case  was  to  be  submitted 
under  the  order  of  this  court.  Tbe  statute 
uses  the  expression,  "Twenty  days  after 
such  notice,  appellee  sball  file  copies  of  his 
brief."  Under  a  familiar  rule  of  construc- 
tion, the  day  of  notice  shonld  be  excluded; 
and.  If  this  is  the  case,  tbe  appellees  would 
have  been  entitled  to  the  last  moment  of 
the  25th  of  November  upon  which  to  file 
their  brief.  The  20  days  would  not  have 
expired  until  that  time.  It  Is  seen  from  this 
that,  when  the  case  was  called  for  submis- 
sion during  the  working  hours  of  the  court 
on  tbe  25th  day  of  November,  the  time  had 
not  expired  In  which  the  appellees  could 
have  filed  their  brief.  This  case,  upon  prin- 
ciple. Is  not  distinguishable  from  Harris  v. 
P.ryaon  (Tex.  dv.  App.)  73  S.  W.  548,  and 
G.  0.  &  S.  F.  Ry.  Co.  v.  Hall  (Tex.  Civ.  App.) 
74  S.  W.  778,  and  Hunt  v.  Glasscock  (Tex. 
Civ.  App.)  65  S.  W.  209.  The  failure  of  ap- 
pellant to  comply  with  the  statute  has.  in 
nur  OE^nion,  according  to  the  doctrine  of  the 
ntrave  cases,  deprived  tbe  appelleea  of  a  sub- 
stantial right. 

The  motion  for  rehearing  ia  overruled,  as, 
In  our  opinion.  It  fltates  no  good  reason  why 
tbe  provisions  of  tbe  statute  were  not  com- 
plied with.   Motion  overruled. 
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ADAM  et  al.  t.  SANGER.* 
(Court  of  Oirll  Appeals  ot  Texas.   Not.  11, 
1808.) 

OBCEDBNTS— ACTION    AGAINST  ADUINIETmA- 

TOR—EVIDENCB— TRANSACTION  WITH 
DECEDENT— HARMLESS  ERROR. 

1.  In  an  action  against  an  administtator  on 
a  note  executed  hj  his  intestate,  testimonj  of 
plaintiff  that  he  had  never  made  taj  con^ct 
with  the  intestate  releasing  him  from  liability 
nn  the  note  was  not  incompetent,  as  concerning 
a  transaction  with  the  deceased. 

2.  Where,  in  an  action  against  an  adminis- 
trator on  a  note  executed  by  bis  intestate*  de- 
fendant did  not  claim  that  there  was  any  ex- 

Eress  release  of  the  intestate,  bat  claimed  that 
is  discbarge  fmn  Uabiiltf  on  the  note  was 
shown  by  facts  and  circumstances,  the  exclu- 
sion of  the  testimony  of  plaintiff  that  he  had 
never  made  any  contract  with  the  intestate  re- 
leasing him  from  liaUU^  was  not  prejndldal, 
though  it  was  competenL 

Appeal  from  District  Court,  McLennan 
County;  Marshall  Snrra^  Judge. 

Suit  by  Minnie  Adam  and  otbera  against 
Sam  Sanger,  as  administrator  of  the  estate 
of  I.  Lowinger,  deceased.  From  a  Judgment 
in  faTor  of  defendant,  plaintifta  appeal.  Af- 
firmed. Motion  for  rdiearing  oTerruled. 

Scarborongh  ft  Kimball,  fw  appellants.  D. 
A.  Kelley,  for  appellees. 

FISHEB.  a  J.  This  !■  a  suit  brought  by 
Minnie  Adam  and  bo-  bnsband,  B.  Adam, 
against  Sam  Sanger,  as  administrator  of  the 
estate  of  L  Lowinger^  deceased,  to  establlsb 
a  claim  for  $1,050,  besides  interest,  which 
bad  been  rejected  by  said  administrator  up- 
on the  ground  that  the  original  note  given 
In  189S  to  plaintiff  by  Joel  Robinson  and  I. 
Ix>wlnger  bad  been  snbatltated  by  a  new  note 
in  1899.  ffivea  by  Robinson  alone,  and  secured 
by  a  deed  of  trnst  iqwn  real  estate,  signed 
by  said  Robinson  alone,  which  deed  of  trust 
had  been  foreclosed  by  the  plaintiff  Minnie 
Adam,  Joined  by  her  husband,  she  haTlng  de* 
rlred  the  proceeds  from  the  sale  of  the  prop- 
er^ described  in  the  deed  of  trust;  that  by 
Tlrtue  of  such  proceedings  Lowinger  had 
been  released  from  liability  upon  the  original 
note,  which  is  the  note  here  now  sued  upon, 
and  which  note  was  not  produced  nor  prop- 
erly accounted  for  by  plalntUt.  The  district 
court  snstalned  AdmUilstrator  Sanger  In  his 
contention,  and  decided  that  the  estate  of  I. 
Lowinger  was  not  liable  to  the  plalntlfC,  and 
decided  the  case  in  favor  of  the  administra- 
tor, from  which  decision  the  plaintiff  Minnie 
Adam,  Joined  by  her  hnaband.  has  takm  an 
appeal,  which  appeal  Is  here  now  presented- 

We  find  tliat  the  note  sued  upon  was  exe- 
cuted by  Bobhisaa  and  Lowinger,  and  there 
is  evidence  In  the  record  which  Justifies  the 
conclusion  that  Lowinger  was  a  surety  of 
RoUnsm  upon  this  note,  and  that  subsequent 
to  its  execution  Robinson  gave  a  new  note, 
payable  to  the  appellant,  and  executed  a  deed 
of  trust  on  propwty  owned  by  him  to  secure 
this  new  note;  that  this  new  note  was  exe- 
cuted In  lieu  of  the  note  sued  upon;  and  the 

■Writ  ot  error  danled  by  Supreme  Court. 


facts  Justify  the  Inference  that  the  IntentloD 
was  to  release  Lowinger  from  the  note  In 
controversy. 

The  writw  of  the  opinion  ratntalns  some 
doubt  as  to  tbe  correctness  of  the  ruling  of 
the  trial  court  In  excluding  the  evidence  set 
out  in  appellant's  first  and  second  aaslgn- 
ments  of  eaam,  but  we  have  reached  tlie  con- 
dualon  that  there  was  no  error  In  this  ruling, 
as  toe  evidence  sought  to  be  Introduced  tend- 
ed to  show  a  transaction  between  appellee  end 
the  deceased,  Lowinger. 

The  evldmce  objected  to  In  appellant's 
third  assignment  of  mor  was  admissible. 
The  recOTd  In  the  case  of  Mortgage  Company 
V.  Joel  BoblDson.  In  wMch  proceeding  th^  sp- 
pellanto  were  parties,  bad  a  tendency  to  show 
that  the  appellante  relied  upon  the  last  note 
executed  by  Robinson  alone,  which  was  se- 
cured by  certain  real  property  In  Waco,  and 
this  evidence  had  some  beartng  in  tending  to 
eetabllah  the  fact  that  Lowinger  was  releas- 
ed from  the  note  sued  upon. 

Our  condu^ons  of  fact  dispose  of  appel- 
lant's fourth  and  fifth  asslgnmuite  of  error. 

We  find  no  error  In  the  record,  ud  tiitf 
Judgment  is  affirmed. 

On  Rehearing. 

(Jan.  6,  1804.) 

The  anKlIante  in  their  motion  tor  rehear- 
ing stete  that  tbtxe  la  no  evidence  in  the  rec- 
ord Justifying  the  conclusion  of  this  court  that 
Lowinger  was  a  surety  of  Robinson  on  the 
note  sued  on,  and  that  Robinson  gave  a  new 
note  in  lieu  of  this  note,  and  that  the  facts 
Justify  the  inferonce  that  the  Intention  was 
to  release  Lowinger  from  the  note  In  contro- 
versy.  The  deductions  and  Inferences  to  be 
drawn  tttan  the  facte  steted  In  ttie  recwd 
Justified  the  conclusion  that  Lowinger  was 
released  from  tbe  note  in  controversy.  Tbe 
stetement  that  there  was  no  evidence  sbow- 
li^  that  Lowinger  was  a  surety  of  Robhison 
is  In  direct  conflict  with  the  following  evi- 
dence, found  on  pages  2S  and  26  of  the  rec- 
ord: Joel  Robinson  testified  as  follows:  "In 
189S  I  borrowed  91,000  from  Minnie  Adam, 
giving  my  note  for  same,  with  Lowlngo-  as 
surety,  on  one  year's  time."  PlalntUt  B.  Ad- 
am, while  a  witness  on  the  stand  In  his  own 
behalf,  was  asked  the  following  question: 
"If  be  at  any  time  made  any  contract  or 
agreement  to  discharge  Lowinger  from  Us 
obligation  on  said  note."  This  was  ohjecte.1 
to.  on  tbe  ground  that  it  involved  a  transac- 
tion with  the  deceased,  Lowhiger,  which  ob- 
jection was  suateined  by  tbe  court  ^e  an- 
swer of  the  witness  would  have  been,  if  he 
had  been  allowed  to  testify,  that  he  liad  made 
no  contract  roleaslng  w  discharging  Low- 
inger, and  that  he  made  no  agreement  to  ac- 
cept tbe  Individual  obligation  of  Robinson  and 
to  release  Lowinger.  In  tbe  original  oplnloD 
this  court  held  that  there  was  no  error  in  tbe 
trial  court's  declining  to  admit  this  evidence, 
but  there  was  some  doubt  expressed  by  one 
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of  the  memben  ot  the  court  u  to  the  oor- 
rectneas  of  thla  rnliDf.  Upon  reconridrntlra 
we  bare  reached  (3ie  conclusion  that  the  tes- 
dmony  was  admissible;  that  tt  did  not  crane 
within  the  prohibition  ot  the  statota.  It  did 
not  r^te  to  a  transaction  with  the  deceased, 
bnt  was  merely  negatlTe  In  cbaxacter,  to  the 
effect  that  the  plaintiff  had  not  had  mf 
such  transaction  with  the  deceased  of  a  na- 
ture that  wonld  release  the  deceased,  Low- 
inger,  from  the  note  sued  on.  If  the  purpose 
bad  bem  to  prore  a  transaction  with  Low- 
lag«'.  It  would  come  within  the  purview  and 
meaning  of  the  statute;  but  the  object  of 
this  testlmonr  was  to  establish  the  fact,  not 
of  a  transaction,  but  that  no  snch  transaction 
ever  occurred. 

While  we  are  Inclined  to  the  oi^on  that 
the  erldence  was  admissible,  we  are  clearly 
of  the  (Vinlon  that  If  It  had  been  admitted 
It  would  not  have  Influenced  the  trial  court  to 
a  different  conclusion.  There  Is  no  pretense 
upon  the  part  of  the  appellees  that  there  was 
any  oppress  release  of  Lowtnger  or  contract 
to  that  effect  between  blm  and  Adam;  bat 
hia  release  and  discharge  from  liability  upon 
the  note  In  controversy  arises  by  reason  of 
the  facts  and  droumstances  which  are  shown 
by  the  evidence,  these  circumstances  being 
of  a  nature  that  would  authorize  the  conclu- 
sion by  tbe  trial  court  and  this  court  that 
Lowing^  was  released,  although  there  might 
have  been  pmltive  testimony  to  the  effect 
that  he  was  never  formally  discharged  by 
Adam,  nor  that  there  was  any  contract  to  that 
effect  between  those  parties.  If  Adam  had 
been  permitted  to  tentify  that  there  was  no 
contract  releasing  Lowlnger,  the  trial  court 
would  doubtless  have  arrived  at  tbe  same 
conclusion  that  was  reached  by  It  In  disposing 
of  the  case.  And  If  we  concede  that  tbe  tes- 
timony was  admiBsIble,  we  do  not  think  that 
its  exclusion  was  harmful  or  reversible  error. 
Beatichamp  v.  L  &  O.  N.  R.  R.  Ga,  56  Tex. 
243,  and  cases  there  cited. 

We  are  of  the  opinion  that  tbe  answer  to 
tbe  question  Involved  In  the  latter  part  of  ap- 
pellant's bill  of  exception  No.  1  was  not  ad- 
missible. It  related  to  a  transaction  with  tbe 
'deceased,  Ijowlnger. 

We  find  no  reversible  error,  and  the  motl<m 
for  rehearing  Is  overruled. 


TKXAS  &  N.  O.  R.  GO.  «t  al.  t.  JONBS' 

EX'RS. 

<Goart  of  CfvU  Appeals  of  Texas.    Dec  10, 

1903.) 

CONVERSION— TRESPASS— DAMAGES. 
1.  Where  a  trespass  Is  committed  nnder  a 
mistakea  belief  of  right,  and  timber  Is  cut 
down,  and  manufactured,  and  sold  to  an  inno- 
cent person,  the  measure  of  damages  against 
tbe  latter  for  conversion  Is  tbe  value  of  the 
trees,  and  not  of  the  mannfactui'ed  lumber. 

Appeal  trom  District  Court,  Henderson 
ConnQr;  John  Tonng  Qooch,  Judge. 


Action  by  tbe  execntors  of  Joella  Jones, 
deceased,  against  tbB  Texas  &  New  Orleans 
Batlroad  Company.  Judgment  for  plaintiffs. 
Defendant  appeals.  Modified. 

Jno.  A.  Mobley,  N.  B.  Bishop,  and  M.  H. 
Obssett.  for  appellant  Faulk  &  Faulk,  for 
appellees. 

RAINET,  0.  J.  This  suit  was  brought  to 
recover  damages  for  tbe  conversion  of  certain 
timber  taken  from  plaintiffs'  land  and  con- 
verted into  cross-ties,  tbe  damages  claimed 
being  the  value  of  tbe  ties.  The  cause  was 
tried  without  a  Jury,  and  Jndgmoit  rendored 
for  plaintiffs  for  the  value  ot  the  ties  'in 
tbelr  manufactored  condition  at  the  time  de- 
fendant railroad  company  bought  them  and 
converted  tiiem." 

The  case  was  tried  upon  an  agreed  state- 
ment; as  follows:  "Agreed  statement  of 
fects:  That  6.  A.  Jones  sold  150  ties  In  the 
tree  to  K.  A.  Orogan,  tie  contractor,  which 
In  foct  was  tm  land  owned  by  plaintiffs,  but 
which  land  was  by  the  said  O.  A.  Jones  be- 
lieved to  be  covered  by  deed  from  J.  Z,  Isler 
to  said  Jones,  and  which  land  G,  A.  Jones  in 
good  faith,  on  reasonable  grounds,  believed 
to  be  bis  at  tbe  time  said  timber  was  sold 
and  cut.  That  J.  T.  Meredith,  an  experi- 
enced land,  record,  and  Instrument  man  and 
surveyor,  with  O.  A.  Jones*  deed  In  bis  band, 
and  read  and  examined  by  bhn,  located  the 
land  on  which  said  timbw  was  cut  as  being 
tbe  land  covered  by  deed  to  G.  A.  Jones  by 
J.  Z.  iBla,  and  thought  from  said  deed  that 
same  was  O.  A.  Jones*  land.  That  the  said 
J.  T.  Meredith  bas  since  said  survey,  after 
full  Investigation,  concluded  that  fbo  field 
notes  in  deed  from  laler  to  G.  A.  Jones  do 
not  in  fact  embrace  land  on  which  said  160 
ties  were  cut  That  R.  A.  Grogan  bought  said 
ItSO  ties  In  timber  from  Q.  A.  Jones,  bad  It 
converted  Into  ties,  and  sold  them  to  tbe  T. 
ft  N.  O.  R.  B.  Co.  for  85  cents  per  tie.  That 
the  market  value  of  manufactured  ties  is  85 
cents  per  stick.  That  the  market  value  of 
tie  timber  In  the  tree  as  sold  by  Jones  Is  6 
cents  pw  stick.  Tbe  question  of  law,  under 
tbe  above  statement  of  facts,  Is,  liability  of 
defendant  to  plaintiffs  for  0  cents  or  85  cents 
per  tie." 

It  will  be  seen  that  tbe  only  Issue  Is  as  to 
the  measure  of  damages— wbeth^  defendant 
was  liable  for  tbe  value  of  the  tie  timber  In 
tbe  tree  or  the  value  after  It  was  manufac- 
tured Into  ties. 

The  learned  trtaj  judge  In  his  findings  of 
law  followed  what  he  conceived  to  be  tbe 
holding  in  Ry.  Co.  v.  Starr  (Tex.  OIt.  App.) 
Ki  S.  W.  393.  and  Brown  v.  Pope,  66  S.  W. 
42,  8  Tex.  Ct.  Rep.  270,  and  held  that  tbe 
measure  was  the  value  of  the  ties  In  **tbeir 
manufactured  condition."  In  this  we  tblnk 
there  was  error.  The  facts  in  those  cases 
show  tbnt  the  tresi^ss  was  willful,  and  no 
necessity  existed  for.maklng  a  distinction  be- 
tween the  facts  In  those  cases  and  a  case 
like  tbe  present  where  it  is  shown  that  the 
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tnapass  vaa  committed  under  a  mletaken 
belief  of  rlgbt  In  tbe  Starr  Caw,  supra,  tbe 
holding  was  twsed  in  a  great  measure  on 
the  case  of  BoUes'  Woodenware  Co.  r.  V.  S., 
106  U.  8.  432.  1  Sup.  Ct  388,  27  L.  Ed.  230, 
wfateh  supports  tbe  boldlng.  In  the  latter 
case  tbe  facts  show  the  trespass  to  bare  been 
wlllfnl,  and  tbe  plaintiff  was  autborixed  to 
recover  for  tbe  Increased  valne,  though  the 
timber  had  passed  Into  the  bands  of  an  in- 
nocent party.  But  It  vas  further  held  therein 
that  where  tbe  trespass  was  made  under  an 
bonest  mtetake  a  different  rule  prevaUs.  The 
court  says:  "The  weight  of  authority,  In  ttala 
eonntry  as  well  as  in  England,  favors  the 
doctrtae  tbat,  where  the  tEespass  la  the  re- 
sult of  InadTortence  or  mistake  and  tbe 
wrong  was  not  intentional,  tbe  value  of  the 
property  when  first  taken  must  govern,  or, 
if  tbe  conversion  sued  for  was  after  value 
had  been  added  to  It  by  the  worii  of  the  de- 
fendant, he  should  be  credited  wltb  tbls  ad- 
dition." This  la  a  fair  and  just  rale,  and 
should  control  In  this  case.  This  holding 
does  not  coQftlct  with  tbe  boldlng  in  the  Starr 
Case  nor  tbe  Brown  t.  Pope  Case.  The 
au&cHntles  of  tbe  ratloas  rtates  are  in  hope- 
less conflict  and  we  wUl  not  attempt  to  recon- 
cile ttaem. 

Under  the  agreed  Issue  presented,  we  are 
to  determine  only  as  to  the  llablU^  of  de- 
fendants for  either  6  cents  or  W  cents  per 
tie,  and  we  conclude  that  Its  liability  Is  only 
for  6  cents  per  tie.  It  is  therefore  ordered 
that  tbe  Judgment  be  r^drmed  and  affirmed 
for  t9,  appellees  to  pay  costs  of  this  qweaL 


FIRST  NAT.  BANK  OF  WHITBSBORO  v. 
C.  A.  ANDREWS  &  CO.* 

(Court  of  GivU  Appeals  of  Tens.   Nov.  28, 
1908.) 

PUDOnS  —  SALE  or  PLBDOBD  GOODS  —  PRO- 
CEEDS-RIGHTS OF  PLEDOEB— ESTOPPEL. 

1.  DeCeodant  bank  made  advances  to  W.,  to 
be  used  to  jpurcbase  cottoa,  under  an  agree- 
ment  with  w.  to  pledge  to  defendant  tbe  cot- 
ton 80  purchaBed,  to  secare  the  advances ; 
and  yard  tickets  representing  the  cotton  pur- 
chased were  delivered  to  defendant.  Thereaft- 
er W.  (who  was  Indebted  to  plaintiffs  for  $200), 
with  defendant's  consent,  sold  plaintiffs  80O 
bales  of  tbe  cotton;  and  they,  with  notice  of 
defendant's  Hen,  claimed  ibe  right  to  take  out 
of  the  proceeds  the  amount  of  W.'s  indebted- 
ness. Stli  that,  since  the  entire  purchase  price 
of  the  cotton  was  less  than  the  total  amount 
advanced  by  defendant  to  W..  defendant  was 
entitled,  as  against  plaintiffs  of  whose  claim  It 
had  00  notice,  to  receive  the  whole  amount 
paid  for  the  cotton. 

2.  Where  cotton  was  pledged  to  a  bank  to 
secure  advances,  and  was  subsequently  sold 
by  the  pledgor  to  plaintiffs  with  the  bank's  con- 
sent, bnt  the  latter  iiad  no  knowledge  of  an 
agreement  tietween  plaintiffs  and  the  pledgor 
that  plaintiffs  should  be  entitled  to  deduct  a 
prpvloua  indebtedness  of  the  pledgor  from  the 

firice,  and  the  bank.  Immediately  on  asoertaln- 
ng  that  such  indebtedness  had  been  deducted, 
refused  to  consent,  and  charged  back  to  plain- 
tiffs the  amount  of  ■  credit  for  snch  debt  which 


had  been  made  to  plaintiffs*  aecoont  under  a 
mistake  as  to  the  amount  of  the  price,  tbe  bank 
was  not  estopped  by  such  credit  to  deny  plain- 
tiffs' right  to  deduct  such  indebtedness. 

3.  Wnere  a  buyer  of  cotton  negligently  or 
wrongfully  failed  to  Impart  to  a  bank,  to  which 
the  cottcm  had  been  pledged  to  secnre  advance- 
ments for  the  price,  the  terms  and  corrtrt 
amount  of  the  sale,  the  fact  that  the  bank  cuuld 
not  put  the  parties  in  statu  quo  after  learning 
that  the  real  price  paid  for  the  cotton  wai 
$200  in  excess  of  tliat  reported,  and  its  refusal 
to  permit  the  buyer  to  retain  auch  sum  in  pay- 
ment of  the  pledgor's  prevlons  Indebtedness, 
did  not  estop  the  bank  from  claiming  tbe  en- 
tire purchase  price,  necessary  to  satisfy  its  ad- 
vances. 

Error  from  Graysw  (3ounty  Gooit;  G.  P. 
Webb,  Judge. 

Action  by  G.  A.  Andrews  &  Co.  against  the 
First  National  Bank  of  Whlteabwa  From  a 
judgment  in  favw  of  plaintiffs,  deCradant 
brings  error.  Reversed. 

Hamp.  P.  Abney,  for  plalntUf  In  error.  B. 
I*  Jones  and  Smith  ft  Beaty,  for  defendanti 

In  error. 

TALBOT,  J.  On  the  2Stb  day  of  January, 
1902,  and  vtior  thereto,  a  Wilson  was  a 
cotton  buyer  In  the  town  of  Whltesboro.  and 
ilie  defendants  In  error  wtfe  cotton  mer- 
chants in  the  city  of  Sherman.  Wilson  bad 
bought  1,100  bales  of  cotton,  with  money 
furnished  to  him  by  plaintiff  in  errcHr  toe 
ihat  pnipose.  By  contract  between  Wilson 
and  plaintiff  in  error,  ttala  cotton  was  pledged 
to  plaintiff  In  em»  to  secure  tbe  paymoit 
of  tbe  mon^  advanced  for  its  pnndiaaeL  As 
an  evidence  of  this  pledge,  and  a  dcAlTery 
of  said  cotton  to  plaintiff  In  error,  "^ard 
tickets"  wm  Isaued  by  tbe  cot^  yard  at 
WbltMboro  as  tbe  cotton  was  paid  tat,  and 
tamed  over  to  plaintiff  In  error.  Wilson,  by 
consent  of  plslntlff  In  error,  on  the  26tb  iaj 
ot  January,  1902,  sold  to  defendants  In  error 
800  bales  of  aald  cotton,  at  tbe  price  of  IJSS 
coats  per  pound,  basis  mUdllng,  amounting 
to  tbe  sum  of  $80316.56.  At  this  time  Wll- 
mm  was  indebted  to  defendants  in  error  in 
the  sum  of  $200  on  an  old  account,  and  tbey 
agreed  to  pay  more  for  the  800  bales  of  cot- 
ton than  its  market  islce,  with  an  agreement 
wltb  Wilson  that  $200  would  be  deducted 
from  the  price  to  be  paid  by  ttaem,  and  ap> 
plied  to  the  satisfaction  of  said  cAd  account 
Tbls  agreement  was  unknown  to  plaintiff  In 
emKT.  Wboi  the  cotton  was  sold  to  defend- 
ants in  error,  it  was  agreed  that  drafts  made 
by  them  i^on  parties  to  whom  they  might 
sell  Bald  cotton  should  be  sent  through  the 
First  National  Bank  of  WUteaboro,  the  plain- 
tiff in  error.  Defendants  In  error  knew  at 
tbe  time  th^  purchased  the  eottcm  from  Wil- 
son that  It  was  pledged  to  plaintiff  in  enw 
by  him  to  secure  the  payment  of  the  money 
advanced  by  it  <hi  sam&  After  defendants 
In  error  purchased  of  Wilson,  th^  sold  tbe 
cotton  for  the  snm  of  $81,087.00,  and  wrote  s 
letter  to  plaintiff  in  error,  dated  February  1. 
1902,  In  which  tbey  Inclosed  drafts  on  the 
purchasers  fw  tbe  fall  sum  of  $81,087.09, 
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vltii  liutroctloiu  to  place  930,816J16  of  said 
amount  to  tbe  credit  of  Wilaon,  whea  collect- 
ed, and  the  balance,  I770.SS,  to  their  own 
credit  There  was  nothing  In  this  letter  that 
notified  plaintiff  In  emx  that  the  cotton 
had  been  sold  by  WUaon  to  dtfendanta  In 
error  for  more  than  fSOtSiase;  and  at  this 
time  It  did  not  know  that  the  cotton  was 
really  sold  by  WUson  for  $30^16.56,  and.  In 
acMHYlance  with  defendants  In  emn's  Instruc- 
tions, placed  to  their  credit  the  VnoJBS.  On 
February  4,  1902,  plaintiff  In  error  wrote  a 
letter  to  deftedan^  In  error,  requesting  tibem 
to  send  to  it  a  bill  of  the  cotton,  to  enable 
them  to  "check  qp  tbe  grades  and  price."  In 
answer  to  this  letter,  defendants  In  error 
rendered  a  statement  of  the  cotton,  showing 
the  price  paid  Wilson  to  be  f80,3ia5e.  Upon 
tbe  receipt  of  this  statement,  plaintiff  In  er^ 
ror  iwomptiy  notlfled  defendants  In  error, 
letter,  that  it  would  not  allow  the  f200  Item 
to  be  credited  on  account  due  them  by  Wil- 
son, and  that  tbey  had  only  placed  to  their 
credit  f570.{^  Tbere  was  a  conflict  In  the 
evidence  as  to  how  much  the  i^ce  paid  by 
defendants  In  error  exceeded  the  market 
price,  but  that  the  price  paid  was  more  tiian 
the  martet  price  Is  nndlsputed.  The  total 
amount  for  which  said  cotton  was  sold  to  de- 
fMidai^  in  mror  was  Insufficient  to  pay  off 
and  satisfy  the  debt  due  by  ^son  to  plain- 
tiff in  error,  for  tbe  payment  (tf  which  said 
cotton  was  pledged.  This  suit  was  instituted 
to  recover  the  ^200  agreed  by  Wilson  to  be 
nllowed  In  payment  of  the  old  debt  due  by 
him  to  defendants  In  error  in  the  Justice's 
court  of  Grayson  county,  which  resulted  In 
ft  Judgment  In  favor  of  defendants  in  error. 
Plaintiff  In  error  perfected  an  appeal  to  the 
county  court,  and,  on  a  trial  in  the  latter 
court  Judgment  was  rendered  for  defendants 
In  error  for  the  sum  of  990.  from  which  Judg- 
ment a  writ  of  errw  is  prosecuted  to  this 
court 

The  contention  of  plaintiff  In  emnr  Is  that 
the  cotton  having  been  idedged  to  it  to  se- 
cure tlie  payment  of  the  sums  advanced  to 
Wilsnit  it  was  entitled  to  receive  the  whole 
amount  paid  therefor  by  defaidants  in  error. 
If  necessary  to  discbarge  its  debt,  although 
they  may  have  paid  more  than  Its  market 
price;  that  it  was  in  no  way  bound  by  the 
agreement  between  Wilson  and  defaidants 
in  error,  to  which  it  was  not  a  party,  and 
tit  which  it  bad  no  knowledge  at  the  time; 
tiiat  it  is  not  bound  by  ite  action  In  credit- 
ing defendants  In  error  witii  the  9200  claim- 
ed, because  such  credit  was  entered  under 
the  belief.  Induced  by  d^endants  In  error's 
letter,  Uut  Wilson  had  sold  them  the  cotton 
for  the  sum  of  930,316.66;  and  that  It  re- 
called the  credit  and  corrected  thfe  mistake 
as  soon  as  it  ascertained  that  the  cotton  sold 
for  9200  more  than  r^resented.  We  are  of 
tiie  opinion  that  this  contention  must  be  sus- 
tained. The  nndlsputed  evidence  shows  that 
by  an  express  contract  between  plaintiff  in 
error  and  Wilson,  it  held  the  cotton  pledged 


as  security  for  tbe  payment  of  the  snms  of 
money  advanced  for  its  purchase^  and  de- 
fendants in  error  were  aware  of  that  fact 
The  amount  due  Wilson,  and  for  the  pay- 
ment of  which  said  cotton  was  pledged,  ex- 
ceeded the  amount  derived  from  tbe  sale  of 
the  same,  at  the  price  ap«ed  to  be  paid  by 
defendants  In  error  therefor;  and,  the 
terms  of  its  contract  with  Wilson,  plaintiff 
in  error  was  entitled  to  the  entire  proceeds  of 
the  sale.  With  a  knowledge  of  the  contract 
between  plaintiff  in  error  and  Wilson,  no 
agreement  between  defendants  in  error  and 
Wilson,  without  the  consent  of  plaintlfl  in 
error,  by  which  any  part  of  the  purchase 
price  of  the  cotton  was  to  be  dlv^ed  from 
tbe  payment  of  Wilson's  debt  to  plaintiff  In 
error,  was  bindiog  upon  it  It  will  be  noted 
tbst  the  trade  between  defendants  in  error 
and  Wilson  was  that  they  were  to  pay  him 
7.58  cento  per  pound  for  the  cotton;  the  full 
amount  to  be  coUected  by  ^Intlff  in  error 
through  drafts  drawn  on  purchasers  from 
defendants  In  error,  and  9200  of  tbe  amount 
placed  to  their  credit  Plaintiff  In  mor  had 
a  right  to  inidst  on  a  strict  compUanco  with 
its  contract  with  Wilson,  and  to  have  what- 
ever the  cotton  twHd  for  applied  to  the  liqui- 
dation of  the  debt  due  It  by  Wilson,  regard- 
less of  the  market  price  of  the  cotton.  An 
agreement  between  defendanto  in  error  and 
Wilson,  to  which  plaintiff  In  error  was  not  a 
party,  to  the  effect  that  they  were  to  deduct 
from  the  amount  agreed  to  be  paid  for  the 
cotton  a  sum  equal^  to  tbe  old  debt  due  by 
Wilson  to  them,  cannot  be  enforced,  to  tbe 
Injury  of  plaintiff  in  error. 

The  theory  of  estoppel  advanced  by*  de- 
fendanto in  error  finds  no  warrant  In  the 
evidence  before  us.  It  Is  admitted  that  de- 
fendanto In  error  bought  with  knowledge 
that  tbe  cotton  was  pledge  to  plaintiff  In  er- 
ror, and,  so  knowing,  they  sent  drafts  to 
plalntlft  tn  orror  for  collection,  with  instruc- 
tions to  credit  WUson,  when  collected,  with' 
what  it  supposed  to  be  the  full  amount  they 
had  paid  Wilson  for  the  cotton.  They  did 
not  inform  plaintiff  In  error  that  Wilson  had 
agreed  to  deduction  of  9200,  to  be  applied  to 
a  debt  due  by  him  to  them;  and  they  knew 
nothing  of  such  an  agreement  and  did  not 
have  knowledge  of  any  fSct  to  put  them  upon 
inquiry  of  any  such  agreement  until  after  tbe 
credit  was  entered.  From  the  letter  written, 
inclosing  tbe  drafts,  the  conclnskm  reached 
by  plaintiff  In  error,  that  the  cotton  sold  for 
930,816.66,  was  the  most  natural  and  reason- 
able conclusion  that  could  have  been  arrived 
at.  Under  this  mistaken  belief  created  by 
the  conduct  of  defendants  to  error,  it  allowed 
them  a  credit  of  9200,  which  they  had  no 
right  to  demand,  and  which,  it  is  fair  to  pre- 
sume, plaintiff  in  error  would  not  have  al- 
lowed, had  it  been  informed  of  the  truth  of 
the  matter.  Indeed,  as  soon  as  it  was  in- 
formed of  the  real  purchase  price  of  tbe  cot- 
ton, the  9200  credit  was  charged  back,  and 
defendants  in  error  notlfled  of  tbe  fact. 
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That  It  wu  then  too  late  to  restore  the  status 
qoo  can  make  no  difference.  This  coDdltioD 
of  affairs  was  broogbt  about  by  the  n^lect 
or  wrongful  act  of  the  defendants  in  error, 
in  failing  to  impart  to  plaintiff  in  error,  at 
the  proper  time,  the  terms  upon  which  th^ 
bought  the  cotton  from  Wilson,  and  they 
cannot  now  reasonably  claim  that  plaintiff  in 
error  is  estopped  to  retain  the  mon^  in  dis- 
pute. 

The  Judgment  of  the  lower  court  will  there- 
fore be  reTersed*  and  here  rendered  for  a|>- 
pellant 


TEXAS  MIDLAND  R  B.  T.  LITTLB.* 

(Court  ot  OMi  Aiveals  of  Teias.   Dec.  12, 
1903.) 

OARRnCR  OF  PASSENOBR8— UNWARUED  DEPOT 
— ELEMENTS  OF  DAHAOB-INSTRUGTION. 

1.  In  a  hnaband'B  action  for  the  soffering  of 
his  wife,  occasioned  hy  the  nnwarmed  condi- 
tion of  defendant  railroad  company's  depot,  the 
fact  that  the  wife  was  cold  when  she  entered 
the  depot  would  not  affect  the  right  to  recoTer 
for  suffering  from  continued  or  increased  cold 
thereafter,  occasioned  by  its  onwarmed  cmidi- 
tion. 

2.  In  a  huiband's  action  for  suffering  occa> 
doned  his  wife  by  the  unwarmed  condition  of 
defendant  railroad  company's  depot,  the  court 
instmcted  that  if  plaintiff  and  hiB  wife  were 
not  guilty  of  aegligence  In  connectloo  with  her 
riding  to  the  depot  as  she  did,  dad  as  she  was, 
and  If  they  did  as  persons  of  ordinary  prudence 
would  hare  done,  and  she  became  cold  In  going 
to  the  depot,  ana  was  cold  when  she  entered  it, 
and  if  the  depot  was  not  warm,  and  plaintiff's 
wife  suffered  from  cold  while  there,  which  suf- 
fering was  the  result  of  the  concurrent  action 
of  her  R(^ng  there,  without  negligence,  and  de- 
fendant's  failure  to  have  the  depot  warm,  de- 
fendant would  be  liable  for  damages  for  the 
suffering  of  plaintiff's  wife  from  cold  while  in 
the  depot.  Eeid,  that  the  Instructloa  was  ob- 
jectionable as  leading  the  jury  to  understand 
that  they  could  award  damages  for  cold  suffer- 
ed by  plaintiff's  wife  while  in  the  depot,  due  to 
the  combined  effect  of  her  ride  thither  and  of 
defendant's  negligence  In  falling  to  bare  Its 
waiting  room  warm. 

Appeal  from  District  Court,  Delta  Ooonty; 
H.  a  GonniM-,  Judge. 

Action  by  O.  A.  I^tUe  against  the  Texas 
Midland  Railroad.  Judgment  for  plaintiff, 
and  defendant  aKwals.  Rerersed. 

Ohaa.  W.  Ogden,  A.  H.  Daabiell.  and  W. 
H.  Lipscomb,  for  appellant.  King  &  Onthrle 
and  L.  L.  Wood,  for  anwUee. 

TALBOT  3.  This  action  was  brought  by 
G.  A.  Little  againat  the  Texas  Midland  Rail- 
road to  recorer  damages  alleged  to  hare 
been  sustained  by  him  in  consequence  of 
cold  and  sickness  suffered  1^  his  wife  by- 
reason  of  the  failure  of  defendant  to  have 
Us  passenger  depot  at  Bnloe,  a  station  <m  Its 
line  of  railway,  comfortably  warm  for  the 
accommodation  of  bis  saU.  wife,  as  a  passen- 
ger, while  waiting  for  the  arrival  of  the 


train  on  the  let  day  of  February,  1902.  The 
trial  resulted  in  a  rerdict  and  Judpnant  for 
the  plaintiff  for  f  190,  and  defendant  baa 

appealed. 

On  the  afternoon  of  February  1.  1902,  tiie 
plaintiff  and  his  wife  left  their  home,  about 
six  miles  distant  in  the  country,  and  drore,  io 
an  open  wagon,  to  the  said  station,  with  a 
view  of  Mrs.  Little  taking  the  train  over 
defendant's  railroad  for  Commerce,  Tex,  to 
visit  a  sick  relative.  They  were  accompanied 
by  Mr.  and  Mrs.  Priest  and  their  children, 
also  relatives  of  the  sick  person  at  Com- 
merce. Plaintiff  alleges,  in  substaitoe*  that 
his  wife  was  warmly  clad  and  wrapped,  and 
when  she  reached  defendant's  depot  was 
not  extremely  cold,  but  sllghtiy  ao.  That 
there  was  no  flre  In  the  depot  of  defendant 
when  she  entered  It,  and  the  same  was  very 
cold.  That  the  floor  of  said  d^M>t  was  wet 
and  muddy,  and  the  doors  standing  open. 
That  she  arrived  at  said  depot  aboat  45 
minutes  before  the  arrival  of  the  train,  and 
was  compelled  to  remain  therein  that  length 
of  time  waiting  for  the  train,  and  continoeS 
to  grow  coldw.  and  suffered  very  much  thoe- 
from.  Plaintiff  further  alleged,  as  an  addi- 
tional cause  of  action,  that  his  wife  was 
made  sick  with  a  dtoesae  called  la  grl^e. 
by  reason  of  her  exposure  to  cold  while 
remaining  In  defendant's  depot,  and  datmed 
and  sought  to  recover  damages  therefor. 
Plaintiff  further  alleged  that  If  lila  wife's 
safferlng  from  cold  while  in  said  depot;  and 
her  said  sickness,  were  not  canaed  solely  by 
reosmi  of  defendant's  fallare  to  have  said 
depot  warm,  then  snch  suffering  and  sick- 
ness was  the  proximate  result  of  tbe  con- 
current action  ot  her  going  from  her  borne 
to  the  depot  in  the  cold,  though  without 
negligence  on  her  part  or  that  of  himself, 
and  the  negligent  failure  at  defmdant  to 
have  said  depot  warm. 

When  the  introduction  of  the  evldmee 
closed,  the  court  waa  requested.  In  wridng. 
to  instruct  tlie  Jury  to  return  a  verdict  tor 
the  defiant  This  waa  refused,  and  is 
made  the  basis  of  the  defendant's  first  as- 
signment of  error,  which  is  Insisted  upon 
with  much  esmestoess.  A  careful  examina- 
tion of  the  evidence  u  contained  in  the  rec- 
ord, however,  aatisfles  ns  that  the  action  of 
the  court  in  refusing  tiie  Instruction  was  coi^ 
rect  There  wore  two  grounds  of  recovery 
alleged:  First  That  the  failure  of  defend- 
ant to  have  its  depot  warm  for  the  accoramo- 
dation  of  tilaintiff*8  wife  while  waiting  there- 
in for  the  arrival  of  the  train  upon  which 
tbe  Intended  to  take  paasage  caused  her  to 
suffer  physically  and  mentally  from  cold 
dmrlng  the  time  she  remained  In  sold  depot. 
Second.  That  by  reason  of  defendant's  fail- 
ure to  have  its  said  d^t  comfortably  warm, 
and  his  wife's  exposure  to  and  soffwlDg 
from  cold  while  remaining  therdn,  she  was 
made  sick  with  la  grippe,  and  suffered  phy^ 
ally  and  mentally  tiier^from.  and  otherwise 
resulted  In  damages  to  him  tor  lost  ewlces 
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of  hla  wife  KoA  for  medical  attention  and 
doctor'B  bill  Incurred. 

The  duty  l8  Imposed  npon  railroad  com- 
panleB  by  statute  In  this  state  to  bave  tbelr 
depots  wanned  for  the  oomfcat  of  all  pass- 
engers  who  are  entitled  to  go  therein,  for  a 
time  not  less  than  <(me  hour  before  the  arrival 
and  one  bom  afteor  the  departure  of  passen* 
ger  trains,  and  are  made  liable  to  the  party 
injured  for  all  damages  sustained  by  reason 
of  such  failure.  Whatever  doubt  may  exist 
as  to  the  sufficiency  of  Oxe  evldeuce  to  war- 
rant the  snbmlsBlon  of  the  Issue  whether 
Mrs.  Uttle'a  stckness  was  caused  by  cold 
sufEered  while  she  remained  In  defendant's 
depot  at  Bnloe,  or  was  caused  by  her  ex- 
posure to  and  eaUd.  snflered  before  she  reach- 
ed said  station  and  after  she  left  It,  there 
■eemt  to  be  none  as  to  the  sufficiency  these* 
of  npon  the  Issue  that  die  suffered  with  cold 
while  to  the  depot  by  reason  of  defendant's 
failure  to  have  said  d^t  warm.  If  de- 
fendant failed  to  have  Its  d^ot  warm  for 
the  comfort  of  plaintiff's  wife,  and  she 
snflered  with  cold  while  there  by  reason 
of  such  failure  then  defendant  could  not 
claim  Immunity  from  llabtUty  for  damages 
sustained  by  platotlff,  because  his  wife  may 
bare  been  cold  when  she  entered  said  depot 
It  la  no  leas  the  duty  of  railway  companies 
tQ  provide  warm  depots  tor  persons  who  go 
there  cold,  to  become  passengers  on  their 
trains,  than  for  those  who  may  arriye  there 
in  a  warm  and  comfortable  condition;  and 
If  platoturs  wUe  went  into  said  depot  cold, 
and  continued  to  suffer  with  such  cold  or 
with  Increased  cold  while  she  remained  in 
said  depot,  on  account  of  defendant's  fall- 
nre  to  [oroTlde  Are  and  properly  warm  the 
eame,  tb.ea  defendant  would  be  liable  to 
plaintiff  for  such  damages  as  he  sustained 
1^  reason  of  such  suffering  of  bis  wife.  But 
defendant  would  to  no  event  be  liable  for 
any  suffering  expolenced  by  ^IntUTs  wife 
from  cold  before  she  reached  said  depot 

The  fonrOi  inragraph  of  the  court's  charge 
reads  as  follows:  "If,  however,  you  believe 
from  the  evidence  that  t2ie  plaintiff  was  not 
guilty  of  negligence,  as  hereinbefore  defined, 
in  craiveylng  his  wife  to  the  depot  at  the 
time  he  did  and  to  the  manner  he  did,  dad 
as  she  was,  and  the  plaintiff's  wife  was  not 
guilty  of  negligence  in  going  at  the  time  she 
did  and  to  the  manner  she  dldi  clad  as  lOie 
was;  tost  Is,  taking  all  the  drcnmatanees 
into  consideration,  If  the  platotlff  and  his 
wife,  to  going  to  said  depot  at  the  time  th^ 
did,  to  the  manner  they  did,  did  to  all  re- 
spects SB  a  person  of  ordinary  prudence 
would  have  done  under  the  same  circum- 
stances, and  the  wife  became  cold  to  going 
to  said  depot  and  was  cold  when  she  went 
toto  said  depot;  and  it  yon  further  bellevb 
from  the  evidence  that  the  depot  was  not 
warm  when  she  arrived  In  the  same,  and  that 
plaintiff's  wife  suffered  from  cold  while  in 
said  depot;  and  further  believe  that  sudi 
suffering  waa  the  result  of  the  concurrent 


action  of  platotlff 8  wife  going  there,  with- 
out negligence  on  ber  part  w  of  platotlff 
(If  yon  And  they  were  not  negligent),  and 
the  failure  of  the  defendant  to  have  said 
depot  waim— the  defendant  would  be  llab  e 
to  the  platotlff  for  such  damages  to  the 
plaintiff  for  the  suffering  of  his  wife  from 
cold  while  In  said  depot  If  she  did  so  suffer, 
unless  she  was  guU^  of  negligence  to  re- 
maining to  the  depot  to  which  event  the 
defendant  would  not  be  liable."  This  charge 
Is  objected  to  on  toe  ground  that  It  au- 
thorized the  "Jury  to  And  for  the  platotlff 
Boch  damages  as  they  might  sra  fit  to 
award  because  of  the  discomforts  and  snf- 
ferlngs  to  which  his  wife  was  subjected  by 
reason  of  being  cold  while  in  defendant's 
dejiot.  If  the  Jury  should  find  that  her  suf- 
fering from  cold  while  she  was  there  was 
due  to  the  combtoed  effect  of  the  ride  to  an 
open  wagon  from  her  home  to  Bnloe  and  of 
the  negligence  of  the  defendant  In  falling 
to  have  its  waiting  room  warm."  We  be- 
lieve the  objection  urged  Is  well  taken.  No 
matter  what  may  be  understood  to  be  the 
proper  toterpretotlon  and  legal  effect  of  this 
charge  by  the  tratoed  and  analytical  mind 
of  the  lawyer,  yet  we  believe  to  the  under- 
standing of  the  average  Juror  It  would  con- 
vey the  idea  that  they  were  authorised  to 
take  toto  consideration  the  cold  suffered  by 

Slaintlff's  wife,  before  she  reached  defmd- 
nt^  depot  to  estlmatinK  the  amount  of 
damages  platotlff  was  entitled  to  recover. 
If  tola  was  not  the  strict  legal  effect  of  this 
charge,  it  Is  so  framed  that  the  Jury  doubt- 
less so  understood  it  ■ 

By  defendant's  sixth  asslgnmoit  of  error 
the  same  obJ&!tIon  as  toe  above  is  urged 
to  the  sixth  peragr^h  of  the  conrTs  chaige. 
This  paragraph  related  to  tiiat  branch  oC 
idatotiff's  cause  of  action  where  he  alleges. 
that  his  wite  was  made  sick  with  la  grippe 
by  reason  of  the  cold  she  suffered  while  in 
defendants  d^t  at  Bnloe.  because  of  the 
tailure  to  have  the  same  warmed;  and  that 
If  such  failure  on  defendants  part  was  not 
the  sole  cause  of  such  sickness,  toen  such 
sickness  was  the  proximate  result  of  the 
concurrent  action  of  his  wife  to  going  there 
and  the  tollure  to  have  said  depot  warm. 
Practically  the  same  vice  existe  to  this  para- 
graph of  the  court's  charge  as  Is  found  to  the 
tonrth  paragraph  above  set  forto,  and,  for 
the  same  reason  given  for  holding  that  toe 
fourth  iiaragraph  is  erroneons,  this  aaslgo- 
ment  must  be  sustained. 

In  view  of  another  trial  we  deem  It  proper 
to  suggest  that  to  framing  toe  charge  to  the 
Jury,  care  should  be  token  to  so  word  the 
same  as  to  exclude  from  the  consideration 
of  toe  Jury  toe  cold  and  suffering  of  plain- 
tifTs  wife  experienced  before  she  reached 
defendant's  depot 

We  believe  the  special  charge  requested,  as 
shown  by  the  second  assignment  of  error, 
does  not  state  a  correct  proposition  of  law, 
and  that  the  court  properly  refused  to  give 
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It.  For  th«  error  In  tlie  charge,  the  Judg- 
ment ct  the  court  below  Is  revened  and  re- 
manded. 


N.  A.  UATTHBWSXUMBER  CO.  r.  TAN 

ZANDT  COUNTY .• 
(Court  of  CiTil  Aivenls  of  Texaa.   Dee.  B, 

1903.) 

COUNTIES  —  ROAD  OVERSEERS  —  AUTHORITT— 
PURCHASE  OF  MATERIAL-COUN- 
TY'S LIABILITY. 

LBattB'  Ann.  Git.  St  art  4744,  provldea 
that  a  road  OTeraeer  may  take  timber,  gravel, 
etc.,  to  bnild  cauBeways  and  bridges,  most  con- 
Tcnieut  therefor,  in  which  case  the  owner  of 
the  timber,  etc.,  shall  be  paid  out  of  the  coun- 
ty treasury  a  fair  compensation,  to  be  deter- 
mined by  the  commissioners'  court  on  the  own- 
er's application.  Held,  that  such  section  was 
based  on  ttie  county's  right  of  eminent  dMnain, 
and  did  not  anthorize  a  road  overaeor  to  con- 
tract for  the  purchase  of  lumber  for  a  apecified 
price,  to  be  ased  In  making  the  causeways  on 
a  public  road. 

2.  A  road  overseer  Is  not  an  agent  of  the 
county  sfi  as  to  render  it  liable  in  ita  corporate 
capadty  for  purchases  of  lambor  made  him 
tor  the  repair  of  highwayi. 

Appeal  from  Van  Zandt  Gomit7  Conrt; 
John  W.  Davidson,  Judge. 

Action  by  tlie  N.  A.  Matthews  Lumber  Com- 
pany against  Van  Zandt  county.  From  a 
Jadgment  in  favor  of  defendant;  plaintiff  ap- 
peals. Affirmed. 

YantlB  &  Hubbard,  for  appellant  * 

TALBOT,  S.  In  1902-1008  B.  S.  Lee  waa 
road  ovenwer  on  tbat  section  of  tbe  pnblic 
road  which  leads  from  Edgewood  to  Stewarty 
Chapel,  In  commlssloner'a  piednct  No.  3  of 
Van  Zandt  county.  Wblle  sucb  overseer  he 
bought  from  appellant  a  bill  of  lumber 
amounting  l3a  9206.62,  without  antbority  from 
the  commlssionera*  conrt  of  said  coufity. 
which  was  used  in  making  causeways  in  a 
creek  bottom  on  said  pnblic  road.  The  com- 
missioners* conrt  of  said  county  made  no  ot- 
der  for  said  lumber,  and  had  no  contract 
whatever  with  appelant  for  the  same.  Tbe 
appellant's  bill  was  approved  by  Lee  as  road 
overseer,  and  by  them  presented  to  the  com- 
misslouers'  conrt  for  allowance.  Tlie  commls- 
doners*  conrt  at  ita  Febmary  term,  1008,  re- 
jected and  refused  to  allow  said  cjalm,  and 
appellant  brought  suit  thereon  In  the  county 
court,  and,  having  failed  to  recover,  prose- 
cutes this  appeal. 

Tbe  sole  question  for  det«-mlnatlon  is: 
Can  a  county  be  held  liable  on  a  contract 
made  by  a  road  overseer,  without  an  order 
or  authority  of  the  commissioners'  court,  for 
material  to  repair  or  improve  one  of  Its  pub- 
lic roads?  We  find  no  statutory  authority  for 
such  Itabill^,  and,  after  a  review  of  the  de- 
cisions of  this  state  bearing  upon  the  subject, 
are  oi  the  opinion  that  no  such  liability 
exists.  The  duties  of  a  road  overseer  are 
prescribed  by  statute,  and  the  only  authority 
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conferred  upon  lilm  by  law  to  bind  the  county, 
for  material  used  in  repairing  public  roads  la 
found  In  article  4744,  Batts'  Ann.  Civ.  St. 
which  reads  thus:  "When  to  tbe  overseer 
it  may  appear  expedient  to  make  causeways 
and  build  bridges  or  to  gravel  any  public  road, 
the  timber,  gravel,  earth,  stone  or  other  nec- 
essary material,  most  convenient  therefor, 
may  be  used,  but  in  such  case  the  owner  of 
such  timber,  or  gravel,  earth,  stone  or  other 
necessary  material,  shall  be  paid  out  of  the 
county  treasury  a  fair  compensation  for  the 
same,  to  be  determined  by  the  commlasion- 
ers*  court  upon  application  of  such  owner." 

It  will  be  observed  tbat  no  authoiity  ia 
given  the  road  overseer  by  virtue  of  the 
above  statute  to  agr^  upon  and  fix  with  the 
owner  of  auch  material  the  compensation  to 
be  paid  by  the  county  for  the  same,  but  the 
right  to  determine  the  amount  of  such  com- 
pensation is  vested  in  the  commlsaionera' 
court  of  the  county,  upon  application  made 
therefor  by  the  owner.  The  inrindple  upon 
which  this  statute  seems  to  rest  la  the  right- 
ful exercise  of  the  right  of  eminent  domain; 
and  we  believe  the  authority  therein  given  la 
restricted  to  tbe  taking  under  such  right  of 
that  character  of  material  named,  found  with- 
in and  adjacent  to  sncb  highway,  and  is  no 
warrant  for  the  making  of  contracts  by  road 
overseers  for  the  purchase  of  material  to  be 
used  in  the  improvement  of  public  roads. 
The  contention  of  appellant  that  road  over- 
seers are  agents  of  the  county,  and  that  their 
acts  In  purcbaalng  necessary  material  for  the 
Improvement  of  public  roads  are  binding  up- 
on tbe  county,  cannot  be  suatained.  The  re- 
marks of  the  learned  Judge  who  delivered 
the  opinion  In  the  case  of  Watkins  v.  Walker 
County,  18  Tex.  S92,  70  Am.  Dec.  29S,  where- 
in he  says,  "The  overseers  of  roads  are  the 
legally  constltnted  agents  of  the  counUea  from 
which  they  receive  their  appolntmenta.  and 
what  th^  do  In  tbe  proper  and  necessary 
exercise  of  the  authority  conferred  upon  tbem 
the  county  in  Its  corporate  capacity  is  re- 
sponsible for,"  does  not  warrant  such  con- 
tention. Tbat  suit  was  based  upon  a  statute 
very  similar,  If  not  Identical,  with  the  iH<esent 
statute,  and  the  remarks  of  the  Judge  tliere- 
in,  above  quoted,  must  be  construed  to  have 
been  made  with  r^erenoe  to  the  particular 
facts  of  tliat  case  and  the  authority  eonter- 
red  upon  the  road  oversea:  by  virtue  of  tbe 
particular  statute  under  Trtdch  it  appeared 
he  acted,  and  not  as  an  authoritative  exprea- 
sion  that  road  overseoa,  by  reason  of  their 
relation  to  tbe  county,  have  general  aothorlty 
to  make  contracts  pertaining  to  the  work  Im- 
posed upon  them,  binding  upon  tbe  county. 
We  have  been  referred  to  the  cases  of 
Rutherford  v.  Harris  County  and  Monglion 
&  Slsson  V.  Van  Zandt  County,  decided  by 
the  Court  of  Appeals,  and  reported  in  8  Wlji- 
son's  Civ.  Cas.  Ct  App.  »  114,  198,  as  an- 
tbority for  the  position  assumed  by  appel- 
lants, but  we  find  these  cases  have  bem 
Impliedly  overruled  by  the  case  of  Fean  t. 
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Nacagdocbw  Co,  71  T».  837,  9  8.  W.  2^ 
The  control  and  management  of  ooonty  af- 
faln  Jmre  been  confided  to  and  vetted  by  law 
In  tiie  commitBlmeia'  court*  of  the  lespecttre 
oountlea,  and  parUea  dealing  with  road  over- 
■een  appt^ted  hy  ttem  mat  take  notloe 
that  BQdi  overseera  have  no  aatbotfl7  to  bind 
tbm  conntsr.  except  aa  antih  autluoltr  U  con- 
ferred upon  them  hj  law  or  by  order  of  niidi 
eonrt 

We  bellere  the  proper  judgment  waa  ren- 
dered hr  the  court  below,  and  It  la  therefore 
affirmed. 


SHERMAN  OIL  &  COTTON  CO.  T.  DALLAS 
OIL  &  RBFINING  00. 
(Court  of  Civil  A{9ealB  of  Texac   Dec  13, 

1908.) 

BALBS-BROKBR'S  NOTES— DBUVSRT  —  CARS — 
SIZE— BTIDBNCB  —  LBTTBRS  ~  DBPOSITIONB— 
INTBRROOATORm  -  OBJBOTIONS  -  INBTRUC- 

TI0N3. 

1.  Where,  in  an  action  for  breadi  of  a  con- 
tract for  the  aale  of  oil  Bogotlated  throoi^  a 
broker,  the  broker's  memoraDdDm  called  fW 
fire  tanks  of  oil,  to  be  ptaced  in  the  bOTer*! 
taoks,  to  contain  about  135  barrela,  a  request- 
ed infltnictioii  that,  if  the  seller  eiuier  aathor- 
ized  or  ratified  the  contract,  be  was  bonod  to 
dellva  186  tiarrels  to  the  tan^  not  ezceediuf 
the  capacity  of  the  cars  fDmiBhed,  and  that 
the  use  of  the  word  "about"  would  not  excuse 
the  seller  from  filling  the  tanks  to  their  ca- 
pacity, provided  he  was  bound  by  Uie  contract, 
was  erroneously  refused. 

2.  Where  an  oil  manufacturer  antiiorlsed  cer- 
tain brokers  to  make  a  contract  for  the  sale  of 
oil,  the  brokers  had  implied  authority  to  stipu- 
late the  qaanti^  which  the  seller  was  bound  to 
put  into  the  buyer's  tank  cars  In  which  the  oil 
was  to  be  delivered. 

3.  The  sustaining  of  an  objection  to  an  an- 
■war  to  an  intemwttory  In  a  witnea^  depoih 
tlon  was  harmless  where  the  iritness  was  sab- 
•egufitly  placed  on  the  stand  and  testified. 

jTln  an  action  for  breach  of  a  broker's  con 
tract  for  the  sale  of  oil,  an  answer  of  the  bro- 
ker, as  a  witness,  to  a  question  seeking  to  as- 
certain what  the  agreement  was  aa  to  tlie  ca- 
padty  of  tank  can  to  be  furnished  to  take  the 
oil,  that  be  had  an  understanding  with  the  sell- 
er that  the  cars  were  to  be  of  186  barrels  ca- 
pacity, was  not  objectionable  aa  a  conclusion  of 
the  witness./  ' 

6.  WhereA  briber's  contract  for  the  sale  of 
oil  was  silent  as  to  the  capacity  of  the  tank 
cars  In  which  tt  was  to  be  delivered,  parol  tes- 
timony was  admisaible  to  show  that  It  was  oral- 
ly agreed  between  the  parties  that  such  tanks 
Monld  be  of  135  barrels  capacity. 

6.  A  tnvker'B  contract  for  the  sale  of  oil  did 
not  specif  the  sise  of  the  tanks  In  which  the 
oil  was  to  be  delivered,  and  in  an  action  for 
breach  of  the  contract  the  broker  was  aafced 
how  many  barrels  of  oil  it  would  take  to  fill 
the  order.  He  answered  that  It  waa  under* 
stood  between  himself  and  the  seller  that  the 
sale  was  for  10  Sherman  tanks,  185  barrels 
capacity  each,  and  that  his  failure  to  Insert  the 
capaci^  of  the  tanks  was  because  sellers  were 
nsoally  acquainted  with  the  capadty  of  buyer'a 
tanks,  and  that  the  railroads  required  tiie  tanks 
to  be  well  filled;  that  when  a  sale  is  consum- 
mated the  broker  gives  tbe  seller  the  buyer's 
name,'  whereupon  the  seller  understands  that 
tbe  tanks  famished  are  to  be  loaded  to  full  ca- 
pacity, et&  ffcM,  that  the  answer  was  objec- 
tionable, as  not  responsive  to  the  question. 

7.  Where  an  answer  to  an  interrogatory  In 
a  witness'  deposition  contains  matter  pertinent 

n8.w,-ei 


and  Impertinent,  the  court  may  exclude  such 
part  of  the  answer  aa  Is  Impertinent  and  admit 
the  balance. 

&  In  an  actlm  for  brea<di  of  a  broker's  con- 
tract for  the  sale  of  oil  in  tank  cars,  the  ca- 
pacity at  which  waa  not  specified  in  the  con- 
tract, a  letter  purporting  to  have  been  written 

S'  tbe  broker  to  the  sellw  on  the  receipt  of 
e  contract  objectinc  to  todi  omlsrion,  and 
written  to  the  awler  In  reply  to  a  communica- 
tion in  relation  to  the  contract,  was  admissible 
for  the  porpose  of  determining  the  agreement 
of  tbe  parties  with  reference  to  the  capacity 
of  the  tanks. 

Appeal  from  Grayara  County  Court;  Q.  F. 
Webb,  Judge. 

Action  by  the  Dallaa  Oil  &  Refining  Com- 
pany against  tbe  Sherman  Oil  &  Cotton  Com- 
pany. From  the  Judgment  defendant  an^li. 
Reversed. 

Smith  ft  Beaty,  for  appdlant  Wolfe^  Hare 
ft  Sample,  for  appellee. 

RAINE:t,  a  J.  This  antt  waa  Instituted  by 
appellee  against  appellant  to  recover  dam- 
ages for  tbe  breach  of  a  contract  to  deliver 
cotton  seed  meal.  Appellant  recovered  for 
damagea  for  the  alleged  breach  of  aeveral 
contracts  to  deliver  cotton  eeed  olL  The 
court  Inatraeted  In  favor  of  appellee  for  the 
fnll  amount  of  ita  claim.  Aa  to  thia  there  la 
no  controveray  here.  On  the  counterclaim  of 
appellant  the  court  submitted  various  Issues 
to  tbe  Jury,  and  tbe  <»ily  qnutl(m  iHreoented 
here  arose  on  the  counterclaim. 

On  September  25, 1899,  a  converaatlon  waa 
bad  over  the  phone  between  Hamilton  ft 
Co.,  brokers,  and  F.  A.  Fitzhugh,  manager 
of  appellee,  by  which  it  was  agreed  that  ap- 
pellee would  sell  to  appellant  ten  tank*  of 
oil.  five  to  be  delivered  In  October  and  five  In 
November.  In  confirmation  of  this  sale, 
Hamilton  mailed  to  eacb,  tbe  appellee  and 
appellant,  two  memoranda  of  sale,  being 
identical,  except  one  spedfled  October  ship- 
ment and  the  other  November,  aa  tollows: 
"Dallas,  Texas,  9,  25.  >99.  Dallas  OU  ft  Re- 
fining Oo.,  Dallas,  Texas.  Gentlemen: — Re- 
ferring to  tbe  telephone  messages  exchanged 
between  us  thia  date  I  beg  to  confirm  the  fol- 
lowing sale  for  your  account  to  Sherman  Oil 
ft  Cotton  Company,  Sherman,  Texas,  five 
tanks  i^ime  crude  oil  made  from  new  seed  at 
20  cents  per  gallon  of  7%  pounds  f.  o.  b.  the 
mill  at  Dallas,  buyer's  tanks,  October  ship- 
ment Tanks  to  contain  about  135  barrels. 
F.  o.  b.  cars  yonr  station,  sellers  guarantee- 
ing weights  and  quality.  Shipping  directions 
to  be  fumlBhed  by  the  buyer.  Terms:  Sight 
draft  on  the  buyer  with  bill  lading  attached 
for  foil  amount  of  the  invoice.  This  memo- 
randtmi  of  aale  la  made  in  triplicate— one 
copy  being  duly  stamped  and  retained  In  this 
office,  one  copy  being  sent  to  the  seller,  and 
one  to  tbe  buyer.  Tours  very  truly,  J.  Ham- 
ilton ft  Co.,  as  Brokers  Only.** 

Fitzhugh  denied  that  he  ever  received 
these  memoranda.  In  the  converaatlon  over 
the  phone  between  Hamilton  and  Fitzhugh  the 
number  of  barrels  a  tank  should  contain  was 
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not  mentioned,  and  the  contention  of  appellee 
Is,  In  effect,  that  appellee  was  not  bound  by 
the  memoranda  as  to  the  number  of  barrels 
the  tanks  should  contain,  but  was  only 
bound  by  the  uses  and  custom  of  the  trade, 
which  was  tbat  125  barrels  constituted  a 
tank  when  not  otherwise  ^eclfied;  and,  fur- 
ther, that  if  bound  by  said  memoranda  the 
same  was  ambiguous,  and  It  was  a  question 
for  the  Jury  to  determine  therefrom  what 
constituted  a  tank  of  oil.  On  the  other  band, 
the  appellant  contends  that  the  memorandum 
constitutes  the  contract  between  the  parties, 
that  it  Is  plain  and  unambiguous  In  Its  terms, 
and  It  was  the  duty  of  the  court  to  construe 
it,  and  the  court  erred  In  leaving  its  construc- 
tion to  the  jury. 

On  this  phase  of  the  case  the  appellant 
asked  the  following  charge,  which  was  re- 
fused, to  wit:  "IQ  this  case,  gentlemen  of  ' 
the  Jury,  you  are  Instructed  that  If  the  plain-  ■ 
tiff  either  authorized  the  contracts  of  Sep-  ■ 
tember  25,  1899,  before  they  were  made,  or 
ratified  them  after  they  were  made,  the 
plaintifl  was  bound  to  deliver  thereunder  13S 
barrels  to  the  tank  car.  not  exceeding,  how- 
ever, the  capacity  of  the  cars  furnished,  and 
the  use  of  the  word  'about'  would  not  excuse 
the  plaintiff  from  filling  the  tanks  to  their 
capacity,  provided  the  plaintiff  became 
boood  by  the  contract"  This  ln8tractl<Hi 
■bould  taave  been  given.  There  la  no  room 
for  legitimate  controveray  as  to  the  proper 
CQjurtmctlon  of  tbe  memoranda.  Each  calls 
for  five  tanks  of  oil.  The  oil  was  to  be 
placed  In  the  "buyei'B  tanks,"  and  It  spe- 
dflcaUy-  states  "tanks  to  contain  about  18B 
borrols.'*  nils  last  clanse  evidently  refers 
to  tbe  qoa&tl^  contracted  to  be  sold.  Otihw- 
wlse  It  wonld  be  devoid  of  meaning  and  use- 
less. Tbe  expression  exclndes  the  idea  that 
"tank  bottoms"  was  intended  only. 

Tbe  court  also  erreA  In  refusing  tbe  follow- 
ing charge  requested  by  appellant:  "If  ttie 
plaintiff  authorised  tbe  brokers  to  make  the 
sale  ot  September  26, 1899,  it  was  not  essen- 
tial tiiat  they  dwuld  have  expressly  anthoiv 
ised  them  to  stipulate  tbe  amount  that  the 
tanks  should  contain,  for  Implied  authority 
to  do  this  wonld  result  for  a  general  author- 
ity to  sell  the  nnmber  of  tanks  of  oil."  This 
charge  announced  a  correct  principle  of  law 
applicable  to  tbe  facts,  and  should  have  been 
given. 

Defendant  also  alleged  tbe  breach  of  two 
other  contracts  made  by  appellee  through  O. 
Roane  ft  Go.,  brokers,  to  deliver  oil.  one  on 
March  20  aud  the  other  April  2,  1901.  The 
March  contract  was  for  the  delivery  of  ten 
tanks,  to  be  forwarded  in  April  and  May,  at 
26  cents  per  galton,  loaded  free  on  board  buy- 
er's tank  cars  at  Dallas,  Tex.  Ttn  April  con- 
tract was  for  five  tanks,  at  27%  cents  per 
gallon,  to  be  delivered  In  April,  and  specifies 
the  capacity  of  the  fire  tank  oars  sold  to  be 
186  barrels  each.  The  appellant  complains 
of  the  court  for  leaving  It  for  the  Jury  to 
decide  whether  ttie  shortage  was  under  the 
March  contract  or  the  April  contract,  the  con- 


tention being  that  tbe  undisputed  evidence 
showed  the  shortage  was  under  tbe  March 
contract  While  the  evidence  as  shown  by 
the  record  tends  strongly  to  snpitort  appel- 
lant's contention,  there  Is  some  evidence  to 
the  contrary,  and  we  do  not  feel  antborlzed 
to  say  that  the  evidence  is  undisputed,  and 
that  there  was  no  shortage  under  the  April 
contract  ..^^^ 

On  tbe  trial  the  -defendant  offered  in  evi- 
dence the  d^KwItion  of  C.  O.  Boane,  of  Dal- 
las county,  Tex.,  and  among  others  the  fol- 
lowing interrogatories  and  answers:  "Inter- 
rogatory. Please  state  whether  or  not  you 
bad  any  conversation  prior  to  the  making  of 
said  contract  (the  contract  of  March  20,  1901) 
with  the  plaintiff  or  any  of  Its  officers  with 
regard  to  tbe  capacity  of  the  tank  cars  that 
would  be  furnished  to  take  the  oil;  and  state 
what  understanding  or  agreement  there  was, 
if  any,  to  this  effect  Answer.  Tes;  I  had  a 
distinct  understanding  with  Mr.  Pltzhugfa. 
manager  of  the  Dallas  OU  &  Refining  Com- 
pany, of  the  capacity  of  tank  cars  to  be  used 
to  move  this  oil,  agreement  being  5  and  10 
tanks,  respectively,  of  130  barrels  capacity 
each."  To  the  Introduction  of  this  evidence 
the  plaintiff  objected,  on  the  ground  that  It 
contained  a  conelusbm  of  the  witness  and 
his  (pinion,  and  be  did  not  state  what  con- 
versation occurred,  but  simply  his  conclusion 
of  tbe  effect  of  some  couversation  that  it 
claimed  to  have  occurred^tnd,  fnrthor,  tbat 
file  contractB  were  in  wntlng,  and  tbe  writ- 
ten'  Instrument  tbe  best  evidence,  and  not 
subject  to  be  varied  by  paroly'wblch  obfee- 
tlon  was  by  tiie  court  sustained,  and  aald 
evidence  excluded,  to  which  action  and  rollng 
of  the  count  tbe  defendant  then  and  there 
excepted^ 

This  ruling  was  harmless,  as  Roane  was 
subsequently  placed  upon  tbe  stand  and  tes- 
tified. As  the  case  will  be  reversed  on  ottier 
grounds,  we  deem  It  prope^  In  view  of  an- 
other trial,  to  consider  It^We  think  the  ac- 
tion of  the  court  was  err^.  ^  ^le  Interroca- 
tory  sought  to  ascertain  what  tbe  agreement 
was  as  to  the  capacity  of  the  tank  cars  that 
would  be  furnished  to  tate  tiie  cXL  Tbe  an- 
swer was  a  clear  statement  ot  tbe  agreement, 
and  cannot  be  termed  a  mere  ctmelnsfam  of 
tbe  witness V  The  testimony  cannot  be  con- 
sidered as  Oianglng  or  varying  tide  writtra 
contract  of  March  20,  1901.  Bald  writing 
was  silent  as  to  the  cvadty  of  the  tanks, 
and  parol  testimony  was  competent  to  show 
tbe  agreement  if  any.  In  that  respect  When 
a  contract  Is  part  wrlte»i  and  part  panrt.  It 
is  always  nunpetent  to  show  by  oral  tsstt 
mony  the  part  not  written,  provided  tiie  pa- 
rol does  not  alter  or  vary  the  written  part 

Tbe  appellant  complains  ct  the  action  of 
the  conrt  as  shown  In  the  following:  On  tbf 
trial  the  defendant  offered  in  eriden^  tbe 
deposition  of  C.  O.  Koane,  of  Dallas  county. 
Tex.,  and  among  others  the  following  <to!»- 
Interrogatory  and  answer:  "Okosa-Intenoga- 
tory.  Examine  tiie  contract  <tf  March  Say. 
1001,  and  state  under  tbe  eqwes^n  ot  tts 
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tanka  how  man^  bairela  of  oU'it  would  take 
to  fill  this  order  of  ten  tanks.  It  1«  a  fact, 
ift  It  not.  that  1,2S0  barrels  would  fill  this  con- 
tract, and  would  be  so  understood  by  any 
and  all  dealers?  Answer.  While  omtract  of 
March  20, 1001,  reads  ten  tank  cars  of  prime, 
well  settled,  crude,  cotton  seed  oil.  It  was 
at  the  same  time  clearly  understood  between 
the  seller,  Mr.  Fltshugh,  and  myself  tbat  the 
sale  was  ten  Sherman  tanks,  of  one  hundred 
and  thlrty-flve  barrels  capacity  each.  Our 
failure  In  first  instance  to  insert  capacity  of 
tanks  in  contract  referred  to  was  tor  the  rea- 
son that  sellers  are  usually  at^nalnted  wldi 
capacl^  of  buyer's  tanks,  and  that  the  rail- 
road require  tanks  to  be  well  filled,  as  a 
partially  filled  tank  la  dangerous  to  handle. 
When  ti-adc  Ifl  consummated,  and  we  give 
name  of  buyer,  sellers  understand  tanks  fur- 
nished are  to  be  loaded  to  full  capacity. 
Referring  to  tills  particular  sale,  bowever,  I 
had  a  distinct  underatandlng  iritb  Mr.  Fitz- 
hiijih.  as  my  letter  attached  hereto,  and 
marked  Exhibit  B  of  date  March  22.  1001, 
shows,  that  this  sale  was  to  he  ten  tank 
cars,  of  one  hundred  and  thirty-five  barrels 
eacta.  For  contract  purposes,  yea."  To  the 
introduction  of  tbat  part  of  the  answer  to 
this  int«Togntory  before  the  last  sentence 
t"For  contract  purposes,  yes")  the  plaintiff 
tb<>n  and  there  objected  on  the 'ground  that  It 
fltated  a  conclnslon  and  opinion,  and  tbat  as 
to  the  plaintiff  It  was  hearsay,  Irrelevant, 
and  Immaterial;  that  It  does  not  purport  to 
give  any  conversation  that  took  place  be- 
tween the  witness  and  Mr.  Fitzbugh.  but 
simply  the  witoess'  construction  of  the  legal 
'•itect  of  some  purported  conversation;  tbat 
!t  also  seeks  to  vary  the  terms  of  a  written 
«-ontract;  and  that  there  Is  no  pleading  here 
to  support  evidence  tending  to  alta  or  re- 
rom  the  contract  sued  on.  The  court  sus- 
tained the  objection  and  excluded  the  evi- 
dence, and  the  defendant  then  and  thnre  ex- 
cepted to  the  ruling  of  the  court  And  after- 
vi-ards  the  plaintUC  offered  In  evidence  the 
question  and  the  sentence  in  the  answer  to 
said  Interrogatory  reading,  "For  contract 
purposes,  y«."  To  the  introduction  of  this 
the  defendant  then  and  there  objected,  be- 
cause the  Introduction  of  that  sentence,  cut- 
ting it  off  from  the  balance  of  the  answer, 
was  not  fair,  and  that  one  cannot  get  at 
wbat  the  witness  means  by  taking  a  part  of 
the  question  and  a  part  of  the  answer  when 
rhe  witnpRS  undertakes  to  answer  the  whole 
r»r  it.  The  court  overruled  the  objection,  and 
fldinitted  the  evidence,  and  the  defendant 
I  lien  and  there  excepted  to  the  ruling  of  the 
oourt  And  after  the  evidence  was  closed, 
nnd  while  counsel  for  plaintiff  was  making 
the  closing  argument,  he  commented  to  the 
Jurj'  on  the  testimony  of  the.  witness  Roane, 
rending  the  above-mentioned  interrogatory 
:ind  the  portion  of  the  answer  that  was  ad- 
mitted in  evidence,  and  contended  to  the  Jury 
tbnt  the  testimony  of  said  witness  proved 
that  the  delivery  of  125  barrels  of  oU  to  the 


car  was  suffldent  to  comply  with  the  con- 
tracts in  questira;  to  which  argument  of 
connad  the  defendant  then  and  there  exceptr 
ed,  on  the  ground  tbat  the  same  was  unfair; 
whereupon  the  court  said  nothing  with  ref- 
erence to  the  matter,  and  counsel  for  tbe 
plaintiff  did  not  withdraw  his  remarks. 

The  plaintUTs  objection  to  the  answer, 
tbat  it  stated  the  conclusion  of  the  witness, 
was  properly  sustained.  The  point  at  isstis 
was  the  construction  of  the  contract,  whldi 
was  a  question  for  the  Jury  in  this  Instance, 
and  the  conclusion  of  the  witness  was  not 
proper.  No  part  of  the  answer  was  respon- 
rive  to  the  interrogatory,  except  the  conclud- 
ing sentence,  to  wit:  "For  contract  pur- 
puses,  yes,"  and  this  was  not  legitimate. 

The  objection  that  It  varied  the  terma  of 
tbe  written  contract  is  not  tenable.  As  we 
have  heretofore  stated,  the  contract  was  am- 
biguous as  to  the  capacity  of  tbe  tanks,  and 
parol  evidence  was  admissible  to  show  by 
parol  tbe  understanding.  If  any,  between  tbe 
parties  in  relation  thereto.  Theare  was  no 
I  eiTor  in  overruling  tbe  objection  of  defend- 
:  ant  to  tbe  Introdnctlon  of  tbe  latter  part  of 
I  the  answer,  as  the  ground  of  objection  was 
not  good.  Tbe  court  can  exclude  a  part  of 
an  answer  not  pertinent  and  admit  a  part 
that  la.  In  discussing  this  assignment  we 
have  not  confined  our  remarks  altogether  to 
the  objections  made  to  tbe  evidence,  but  we 
have  said  this  much  in  view  of  another  trial. 

On  tiie  trial  the  defendant  offered  in  evi- 
dence ft  letter  written  by  the  broker  O.  O. 
Roane  to  P.  A.  Fltzhugb,  manager  of  the 
Dallas  Oil  A  Refining  Company,  dated  the 
22d  of  March,  1901,  shown  to  have  been  duly 
sent  and  received,  reading  as  follows;  "Mr. 
P.  A.  Fitzhugh,  Mgr.,  Dal.  OU  &  Refg.  Co.. 
Dallas,  Texas.  Dear  Sir:— Tour  favor  of  to- 
day received.  Copy  same  sent  Sherman. 
You  failed,  however,  to  Insert  in  the  contract 
af  you  advised  you  would  do  that  tanks  were 
to  be  135  barrels  each.  Kindly  bear  this  in 
mind,  as  the  Sherman  tanks,  as  we  advised 
you,  have  capacity  of  135  barrels.  We  thank 
you  for  this  business  and  contrary  to  your 
expectations  hope  there  may  be  no  unpleas- 
antness between  you  and  Sherman  and  we 
do  not  think  that  you  will  With  kindest  re- 
gards, we  are,  dear  sir,  yours  very  truly,*  C. 
O.  Roane  &  Co.'*  To  the  Introduction  of  this 
letter  In  evidence  the  plaintiff  then  and 
there  objected  on  the  ground  that  It  was  Ir- 
relevant and  Immaterial;  that  It  was  written 
after  the  execution  of  the  contract;  and  then 
on  the  further  ground  that  It  was  hearsay 
and  a  self-serving  declaration.  The  court 
sustained  the  objection,  and  excluded  the 
letter  from  evidence,  and  tbe  defendant  then 
and  there  excepted. 

This  letter  purports  on  Its  face  to  have 
been  written  on  receipt  of  the  contracts,  and 
calls  attention  to  what  the  writer  considered 
an  omission  in  the  contract.  Fitzhugh  ad- 
mits roceivlHg  the  letter,  but  says  that  upon 
its  receipt  he  called  up  Roane  and  objected. 
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and  bad  ao  agreement  that  125  barreU  should 
constitute  a  tank.  Roane  denies  Fltahugb's 
statement,  and  sa^  no  objection  was  ever 
made  to  the  terms  of  the  letter.  The  letter 
baring  been  written  in  reply  to  a  communi- 
cation from  Fitzbngb  In  relation  to  the  con- 
tract. It  wag  a  circumstance  that  could  be 
looked  to  in  determining  what  the  contract 
reall7  was  aa  to  the  capadtr  of  tbe  tanks, 
and  tbe  court  erred  In  excluding  it. 

The  court's  charge  relating  to  the  extra 
freight  plaintiff  bad  to  pay  on  account  of  de- 
fendant's failure  to  receive  certain  oil  ten- 
dered by  plaintiff  is  not  entirely  free  from 
tbe  criticism  urged  by  appellant  tliat  It  was 
calculated  to  impress  tbe  jury  that  such  ten- 
.  der  relieved  appellee  from  liability  therefor. 
This  can  be  corrected  on  another  trial. 

The  judgment  la  reTsrsed,  and  cauH  »- 
manded. 


ATCHISON,  T.  A  S.  F.  RT.  OO.  T.  WOOD.* 
(Oonrt  of  GiTil  Appeals  of  Texas.   Dee.  16^ 

1908.) 

GABSIERS— BJBGTION  OP  FASSBNOIIIB. 

1.  A  carrier  nay  eject  a  disorderly  and  t1» 
ioaa  passenger. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; A.  M.  WalthaU  Judge. 

Action  by  Minnie  Wood  against  tbe  Atdii- 
son,  Topeka  ft  Santa  FA  Railway  Company. 
Jn^pnent  for  plaintiff.  Defendant  appeals. 
Reversed. 

3.  W.  Terry  and  Bellinger  Mills,  for  appel- 
lant  M.  W.  Stanton,  tot  appellee. 

NBILU  J.  This  salt  was  brought  by  ap- 
ples against  appellant  to  recover  damages 
allied  to  have  been  caused  by  being  wroog- 
fnlly  ejected  from  its  train,  on  which  appellee 
was  a  passenger,  at  Balen.  N.  M.  Appellant 
answered  by  a  general  d^ilal  and  that  ap- 
pellee's misconduct  rendered  her  ejection 
necessary,  and  that  no  force  or  violence  was 
used.  There  was  a  verdict  and  Judgment  of 
$500  for  tbe  appellee.  It  la  complained  that 
the  verdict  Is  not  supported  by  the  evident^, 
but  is  contrary  to  tbe  same,  In  that  it  shows 
without  dispute  that  appellee  went  on  appel- 
lant's cars  at  Albuquerque  In  a  drunken  con- 
dition, and  while  thereon,  In  the  presence  of 
appellant's  passengers,  behaved  In  a  rude, 
riotous,  and  disorderly  manner,  was  insulting 
to  the  passengers  and  employes  on  the  train, 
and  her  ejection  was  solely  because  of  such 
conduct  and  misbehavior.  Out  of  regard  for 
common  decency,  we  must  refrain  from  re- 
citing the  evidence  pertinent  to  this  assign- 
ment It  is  enotigh  that  under  our  Judicial 
system  courts  and  jurors  are  compelled  to 
listen  to.  clerks  to  record,  and  judges  read 
evidence  of  conduct  and  utterances  showing 
a  depth  of  degradation  that  seems  a  libel  on 
human  nature  itself,  without  perpetuating 
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sas^  evidence  In  the  reported  dedalons  of 
onr  state.  Suffice  It  to  say  that,  unlese  the 
evidence  of  the  appellee,  a  self-confeaaed 
prostitute,  who  has  sunk  in  degradation  evoi 
below  her  class,  is  to  be  taken  against  that 
of  a  number  of  respectable  witnesses,  her 
conduct  and  language  while  on'app^lan^s 
train  was  such  as  to  make  it  the  imperative 
duty  of  appellant's  employ^  to  rid  tbe  pas- 
sengers of  her  presence.  Hutch,  on  Carriers, 
S  MS;  Fetter  on  Cairlera  of  Fasaengers,  i 
880.  While  In  discharge  of  our  duty  we  have 
always  upheld  verdicts  wh««  tbe  evidence 
was  deemed  reasonably  snffid^t  to  support 
them,  there  is  a  limit  beyond  which  we  can- 
not and  will  not  go.  We  will  not  allow  a 
verdict  to  stand  that  rests  alone  upon  the 
testimony  of  a  maudlin,  drunken,  depraved, 
wreck  of  humanity  when  overwhelmingly 
opposed  by  the  testimony  of  impartial,  fair- 
minded,  decent  people,  corroborated  by  every 
attendant  fact  and  drcnmstanoe.  Aa  long 
as  passengers  have  redress  against  rallvay 
companies  for  wrongs  and  Injuries  done  tbem 
on  trains  by  disorderly  and  vldora  persona, 
such  companies  cannot  be  denied  tbe  right  to 
eject  such  disorderly  and  vicious  peiaons 
from  their  trains.  Railway  v.  Saulsberry 
(Ky.)  66  S.  W.  1051,  66  U  B.  A.  SSL 

Because  the  verdict  la  against  the  prepon- 
derance of  the  evidence,  and  the  teattmony  ia 
not  reasonably  sufficient  to  support  tt,  the 
judgment  la  nretsed,  and  ttie  cause  re- 
manded* 


TAYLOR  et  ux.  v.  FLTNT- 
(Cont  <tf  Otvfl  Appeals  of  Texas.    Dec:  8^ 
1803.) 

ACTION  TO  RBCOTSR  LAND— JURY  FINDINOS- 
INCONSISTENCT  —  HOHBSTSA  D  PROPBRTT  — 
FRAUD  IN  SBUURING  LOAN— KNOWUDaB  OP 
LOAN  COMPANY. 

1.  In  an  action  by  one  dalmlDg  under  a  fore- 
closDre  Bale  to  recover  the  land  from  the  mort- 
gagors, the  Jary  were  asked  If  the  mortgagors 
caused  a  fictitioos  deed  to  be  made  bv  them- 
Bdves  to  a  third  peraoa  to  deceive  tne  loan 
company,  and  procure  a  loan  on  the  property 
which  the  company  would  not  o^erwise  nave 
made,  and  answered  "Yes."  They  were  asked 
if  the  ioaa  company's  agent  aided  and  advised 
the  mortgagors  in  procuring  the  loan,  and  an- 
swered "Yes."  Thev  were  asked  whether  the 
deed  was  made  for  the  only  purpose  of  destrcv 
Ing  the  hMUMtead  charactw  hi  the  land,  so  as 
to  get  the  loan,  and  answered  "Yes."  There 
was  evidence  that  all  of  the  parties  acted  io 
good  faith,  believing  that  by  the  transmatatiOD 
of  paper  title  the  constitutional  inhfbitioa 
against  mortgaging  tbe  homestead  could  be 
avoided.  The  vital  issue  in  the  case  was 
whether  the  loan  eompaiv  bad  notice  of  tha 
homestead  character  of  tbe  land  throni^  its 
agent.  Beld,  that  the  Jury's  findings  were  in- 
consistent, uncertain,  and  ambiguous,  so  aa  to 
necessitate  the  reversal  of  the  Judgment  for 
pUilDtiff. 

Appeal  from  District  Court  Wilbarger 
County;  A.  H.  C&rrlgan,  Judge. 

Action  by  W.  Q.  Flynt  against  A.  Jones 
Taylor  and  wife.  Judgment  for  plalntlfl,  and 
defendants  appeal.  Beversed. 
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D.  B.  Britt  and  H.  AiodgrsiM,  for  api»el- 
lanti.  ITiost  &  Neblett  and  J.  B.  Tolbert;  f  or 

CONNER,  C.  J.  For  tbe  tbiid  time  this 
caae  1b  before  ua.  On  tbe  flret  appeal  the 
Judgment  of  tbe  trial  court  was  leveFsed  be- 
cause tbe  Jary  were  peremptorU^  Inatmcted 
to  find  for  appeUee,  Flynt  See  CO  8.  W. 
1126.  On  tbe  second  appeal  tiie  judgment 
was  reversed  because  of  emv  in  the  sub- 
mission of  tbe  Issues  to  tbe  Jury.  See  67  S. 
W.  847.  Tbe  statements  of  the  facta  In  the 
reports  cited  enable  us  to  now  r^er  to  them 
very  briefly. 

Appellee,  Flynt,  claims  the  ISO  acres  of 
laud  in  controversy  by  virtue  of  a  deed  from 
the  Texas  Loan  Agency;  said  agency  hav- 
ing acquired  its  title,  if  any.  by  a  trustee's 
sale  and  deed  to  it  miide  by  virtue  of  a  deed 
of  trust  executed  by  one  B.  S.  Taylor  on  the 
7tb  day  of  March,  1880.  It  appears  that  ajh 
pellants,  A.  Jones  Taylor  and  wife,  owned 
310  acres  of  land,  of  which  200  acres.  It  Is 
alleged,  constituted  their  homestead.  A. 
Jones  Taylor,  deaiilng  to  secure  a  loan,  ap- 
plied therefor  to  F.  S.  Kerr,  tbe  local  agent 
of  tbe  Texas  Loan  Agency,  and  was  Inform- 
ed that  the  desired  loan  could  not  be  made 
on  less  than  the  entire  310  acres.  Kerr  aug- 
gested.  however,  that,  if  they  (A.  Jones  Tay- 
lor and  wife)  would  convey  the  810  acres  to 
B.  S.  Taylor,  B.  S.  Taylor  could  apply  for 
and  secure  thd  loan,  and  thereafter  recon- 
vey  the  homestead  to  appellants.  Adopting 
thia  plan  of  securing  tbe  loan,  appellants  on 
tbe  4th  day  of  Marcb,  1880,  without  consid- 
eration, executed  their  deed  to  the  810  acres 
of  land  to  B.  B.  Taylor,  who  was  the  father 
of  A.  Jones  Taylor,  and  who  on  the  same  day 
made  wtit^  application  to  said  Texas  Jjoan 
Ai^ncy  for  a  loan  of  92,000,  and  thweofter 
executed  the  deed  (tf  trut  alwve  named  to 
secure  It. 

One  of  the  vital  lasuea  upon  the  trial  be- 
low was  whether  the  Texas  Loan  Agency 
bad  notice  of  the  homestead  character  of  tbe 
land  in  controvert.  If  It  was  in  fact  home- 
stead, as  claimed  by  appellants.  It  la  In- 
sisted that  the  loan  agency  was  not  affected 
with  Kerr's  knowledge  of  the  homestead 
character,  If  any,  of  the  land  In  controvengr, 
for  the  rea8<m  that  Kerr  and  appellants,  A. 
Jones  Taylor  and  vrlfe,  conspired  toge&er  to 
deceive  and  defraud  the  loan  agency  in  tbe 
matter  of  the  loan  involved. 

On  tbe  last  trial  the  case  was  submitted 
upon  special  issuee  requested  by  the  sevenU 
parties  to  the  action.  The  eighth  and  ninth 
special  issues  submitted  at  tbe  request  of 
appellee,  and  the  answers  of  tbe  Jury  there- 
to, are  as  follows:  "Eighth.  Did  A.  Jmws 
Taylor  and  wife  cause  a  fictitious  or  sim- 
ulated deed  to  be  made  by  themselves  to  B. 
S.  Taylor  and  wife  for  the  purpose  of  de- 
ceiving the  Texas  Loan  Agency,  and  pro- 
curing in  that  way  a  loan  of  $2,000  on  tbe 
property,  which  the  loan  agency  would  other- 


wise not  have  made  to  them?"  To  which  the 
Jury  answered  "Yes."  "Ninth.  If  tbe  above 
question  is  answered  In  tbe  affirmative,  then 
did  F.  S.  Kerr  help,  aid,  and  have  notice  of 
such  facts,  and  advise  said  parties,  and  as- 
sist them  In  procuring  tbe  loan  from  the  Tex- 
as Loan  Agency  under  such  conditions?"  To 
which  the  Jury  answered  "Tee."  The  fourth 
special  Issue  submitted  at  the  request  of  tbe 
appellants,  and  tiie  answer  of  tbe  Jury  there- 
to, are  as  follows:  "Fourth.  Is  it  not  a  fact 
that  said  deed  of  March  4,  1888,  was  made 
for  the  purpose  only  of  destroying  the  home- 
stead cbai-acter  In  tbe  land,  so  as  to  get  It  in 
shape  to  secure  the  loan  of  $2,000?'  To 
which  tbe  Jury  answered  "Yes."  Appellants 
Insist  that  these  several  findings,  when  con- 
sidered as  a  whole,  render  the  verdict  of  the 
Jury  contradictory.  Indefinite,  uncertain,  and 
ambiguous,  and  ezror  is  thraefoDe  assigned 
to  tbe  rendition  of  tbe  judgment  noon  the 
verdict  We  think  the  assignment  must  be 
sustained.  As  stated  in  the  opinion  by  Jus- 
tice Hunter  on  the  first  appeal,  the  facta  In 
the  particular  under  consideration  are  similar 
to  those  in  tbe  case  of  People's  Building  ft 
Loan  Asfl'n  v.  Dalley  (Tex.  Civ.  App.>  42  8. 
W.  864;  and  the  answers  of  the  Jury  quoted. 
In  our  judgment,  render  It  uncertain  whether 
they  intended  to  And  such  fraudulent  pur^ 
pose— auch  collusive  acting— on  the  part  of 
Kerr  and  the  Taylors  as  wilt  relieve  the  loan 
agency  of  tbe  effect  of  K^s  knowledge,  un- 
der well-settled  rules.  See  Association  v. 
Parham,  80  Tex.  526,  16  8.  W.  816;  Associa- 
tion v.  Dalley,  supra;  et  opinions  on  former 
appeals  herein.  Afere  knowledge  on  Kerr's 
part  that  appellants  conveyed  their  home- 
stead to  B.  8.  Taylor,  without  consideration, 
to  tbe  end  that  they  might  thereby  procure  a 
loan  that  they  could  not  otherwise  procure, 
will  not  relieve  the  loan  company  of  the  le- 
gal effect  of  Kerr's  knowledge  that  the  land 
accepted  as  security  was  appellants*  home- 
stead, if  so  it  was.  The  purpose  to  deceive 
and  to  defraud  must  exist  This  involves 
the  idea  that  Kerr  knew  and  appellants 
knew  at  tbe  time  that  the  security,  to  the 
extent  of  tbe  homestead,  was  a  nullity,  and 
that  to  that  ^toit  the  loan  company  would 
be  kept  In  ignorance  of  tbe  true  facta,  and 
thereby  deprived  of  security,  and  that,  so 
knowing,  tbe  parties  named  pursued  the 
method  adopted  for  the  purpose  of  thereby 
illegally  obtaining  money  from  the  loan  com- 
pany which  could  not  otherwise  be  obtained. 
The  facts  must  be  such  as  in  legal  effect  to 
constitute  Kerr  the  agent  of  appellants  for 
the  purpose  Intended  and. secured;  othorwlBe 
the  principal,  tbe  loan  agency,  is  liable  for 
tbe  acta  of  Its  agent  and  tbe  agent's  knowl- 
edge must  be  imputed  to  his  principal.  If  it 
be  said  that  the  answer  of  the  jury  to  tiie 
eighth  special  issue  anbmltted  at  appellee's 
instance  la  to  be  construed  as  a  finding  that 
appellants  acted  with  Intent  to  deceive  and 
defraud  the  loan  company,  then  such  finding 
seems  In  conflict  with  the  finding  on  tbe 
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fourth  issue,  Bubmitted  at  appellants*  re- 
quest, to  tbe  effect  that  the  sole  purpose  of 
A.  Jones  Taylor  and  wife  in  making  the  deed 
to  B.  S.  Taylor  on  March  4.  1899.  was  to 
destroy  the  homestead  character  of  the  land 
in  coDtroversy,  and  render  such  land  subject 
to  secure  the  loan  in  contemplation.  Ekn- 
pbasls  Is  given  the  flnding  last  menticoied  by 
erideuce  to  the  effect  tbat  some,  if  not  all, 
of  the  parties  acted  In  good  faith,  believing 
tliat  by  the  transmutations  of  paper  title 
made,  the  constitutional  inhibition  against 
mortgaging  the  homestead  could  be  avoided. 
The  very  form  in  which  the  issues  were  re- 
quested and  BUbmltted  seems  complicated. 
The  vital  issue  we  faara  discussed,  if  thereta 
presented,  seems  so  involved  and  lncnmb»> 
ed  with  other  facts,  some  of  which  were  un- 
disputed, but  upon  which  findings  were  re- 
quired, as  to  leave  as  In  doubt  whether  the 
Jury  fully  understood  the  issues  or  the  pre- 
cise Import  of  their  verdict  thereon.  We 
think  all  of  the  material  issuable  facts  should 
be  clearly  submitted,  to  the  end  that  no 
cause  shall  exist  for  a  misapprehension  of 
the  findings  of  tbe  jury. 

The  questions  urged  before  us  relating  to  a 
purchase  on  appellee's  part  without  notice  of 
appellants'  claim  are  not  presented  in  tbe 
pleadings,  or  so  submitted  or  supported  by 
the  findings  as  to  enable  us  to  dlQKwe  of 
them,  or  give  other  direction  than  a  reversal 
of  the  Judgment,  which  is  now  ordered.  Ee- 
versed  and  remanded. 


KUSMIBBZ  et  aL  T.  MAHULA.* 

(Court  of  CMl  Appeals  of  Texas.   Dec.  18, 

1903.) 

APPEAL  B0ND-DB8CRIPTI0N  OP  COURT-DE- 
SCRIPTION OF  JDDOMBMT— SUFFICIBNCT. 

1.  An  appeal  bond  which  describes  the  conrt 
in  which  toe  Judnnent  was  talten  as  "James 
Trainer's  Court,  J.  P.,"  approved  by  "J.  M. 
Trainer,  J.  P.  Prec.  4  B.  C.,^'  Bufficlently  Iden- 
tifies the  court  in  wliich  the  judfiment  was  ren* 
dered,  where,  looking  to  the  whole  record.  It 
appenrs  that  the  judgment  was  rendered  by 
"J.  M.  Trainer,  Justice  of  the  Peace.  Pteclnct 
Number  4,  Bexar  County." 

2.  Where  the  style,  number,  and  date  of  the 
judgment  are  given  In  an  appeal  bond,  as  well 
as  the  name  of  the  Justice  tiefore  whom  the 
case  was  tried,  those  data,  aa  well  as  the  ap- 
proval and  eigoature  of  the  justice  of  the  peace, 
sal^ciently  identify  the  judgment  from  which 
the  appeal  was  talten,  though  It  describes  the 
judgment  as  one  against  ail  of  the  appellants 
for  $100,  no  other  particulars  being  given, 
when,  in  fart,  it  was  a  judgment  against  all 
the  defendants  for  $75,  the  value  of  a  mule 
sought  to  be  replevied,  and  against  one  of  the 
defendants  alone  for  $25.  and  wovided  that 
the  portion  of  It  against  all  the  defendants  for 
the  value  of  the  mule  would  be  satisfied  by  a 
return  of  the  mule  to  appellee. 

Appeal  from  Bexar  County  Court;  R.  B. 
Green,  Judge. 

Action  by  Charles  Mahula  against  Willie 
Kusmlera  and  others.  From  a  Judgment  ut 
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the  connty  court  dismissing  defendanta*  ap- 
peal from  a  Judgment  tendered  in  a  Jiutloe 
court  defendants  appeal.  Beveraed. 

Gea  B.  Gillette  and  Jamea  Baley,  for  ap- 
pellants. C.  S.  Boblnson,  for  appelleew 

FLY,  J.  This  is  a  suit  to  recover  a  male, 
which  originated  In  the  Justice's  court,  where 
appellee  recovered  of  Willie  Kusmiera  and 
bis  BuretiM  on  a  replevy  bond  the  sum  of 
$75,  tbe  value  of  the  mule,  and  from  WUUe 
Kusmlerz  alone  the  sum  of  $25  damages.  It 
was  also  provided  In  the  Judgmrat  that  tbe 
IKirtlon  of  it  against  the  principal  and  8nie> 
ties  for  tbe  value  of  the  mule  would  be  satla- 
fied  by  a  return  of  the  mule  to  appellee. 

Appellants,  deairii^  to  remove  the  case  to 
tbe  county  court,  gave  an  appeal  bond  which 
described  the  Justice  court  to  which  tbe  cause 
was  tried  as  "Jamea  Trainer's  Court,  J.  P.," 
and  described  tbe  juc^ment  as  one  against 
all  the  appellants  for  $100,  no  other  partlea- 
Ian  as  to  the  judgment  being  ^ven.  There 
was  a  motion  filed  to  dismiss  the  appeal  from 
the  county  court  because  the  Judgment  was 
misdescrlbed  in  the  appeal  bond.  The  bond 
was  approved  by  "J.  M.  Trainer,  J.  P.,  Free. 
4,  B.  C."  which  can  be  held  to  mean  "J.  M. 
Trainer,  Justice  of  the  Peace,  Precinct  Num- 
ber 4,  Bexar  County,"  and  to  suffldently 
Identify  the  court  in  which  the  Judgment  was 
rendered.  Looking  to  tbe  whole  record  from 
the  justice's  court— which  can  be  done  tn  aid 
of  the  appeal  bond— it  fully  appears  that  tBe 
Judgment  was  rendered  in  Precinct  No.  4. 
Bexar  county.  I^nda  v.  Heermann,  85  Tex. 
1.  19  8.  W.  886. 

The  style,  number,  and  date  of  tbe  Judg- 
ment are  given  in  the  appeal  bond,  as  well 
as  the  name  of  the  Justice  of  the  peace  before 
whom  the  case  was  tried,  and  those  data,  as 
welt  as  the  approval  and  signature  of  tbe 
Justice  of  the  peace,  we  think  sufficiently 
identify  the  Judgment  from  which  tbe  appeal 
was  taken.  It  is  true  that  no  mention  Is 
made  of  the  mule,  and  that  It  is  recited  that 
the  Judgment  was  for  $100  against  all  the 
parties,  while  it  was  tm  tbat  sum  i^alnst 
only  one  of  them  and  for  $75  against  the 
othns,  yet  we  do  not  believe  such  dlscrepas- 
cles  should  invalidate  the  bond.  Austin  t. 
McMahan,  2  Wlllson,  Glv.  Cas.  Ct  App.  { 
429;  Nelson  v.  Baird,  1  White  &  W.  Civ.  Oaa. 
Ct.  App.  i  1236;  Lewis  v.  Richardson,  S  Will- 
son,  Civ.  Gas.  Ct  App.  S  S4S:  Witten  v. 
Gaspary,  4  Wlllson,  Civ.  Cas.  Ct  App.  |  190, 
15  S.  W.  47.  It  is  true  tbat  In  tbe  case  of 
James  v.  Boberts,  78  Tex.  ©70,  16  S.  W.  lU, 
the  facts  of  which  are  quite  similar  to  the 
ones  In  this  case,  the  Supreme  Conrt  decided 
the  appeal  bond  Invalid  because  the  bond  did 
not  mention  tbat  part  of  the  Jndgmmt  re- 
ferring to  the  mule,  but  It  appears  tbat  oOtax 
errors  bad  their  Influence  with  the  covrt 
Long  after  that  decision  bad  beoa  rendoed, 
which  Is  in  conflict  with  the  case  of  Aosdn 
V.  McMahan,  above  dted,  tbe  latter  was  dted 
and  approved  in  Warren  t.  Hartienr,  S»  TeL 
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108,  19  B.  W.  994.  and.  attboaffb  tbae  were  i 
erron  In  tin  appeal  bond  In  regafd  to  tbe  I 
amonnt  of  tbe  Judgment  and  the  date  of  It 
tbe  Supreme  Ooor^  after  a  leriew  of  namer-  ; 
ons  casea  toncblng  on  fbe  nbject,  concludes: 
"These  caaea  lay  down  the  rule  that  the  ap* 
peal  twnd  la  sufficient  If  tbe  description  of 
the  Jndgment  as  stated  In  the  bond  is  ac- 
curate enough  to  identify  It  as  ttie  Judgment 
appealed  from,  although  tbe  bond  may  In 
some  respecto  mlsdescrlbe  It,  or  fttU  to  ac- 
curately describe  It**  The  sole  object  In  In- 
sertlnK  a  description  of  tbe  Judgment  In  the 
appeal  bond  is  to  Identify  It  as  tbe  one  ap> 
pealed  from  and  to  secnie  which  the  bond  Is 
giren,  and.  If  that  Is  done,  however  Imperfect 
tbe  description  may  b^  the  end  of  tbe  law 
has  been  attained. 

The  Judgment  la  reversed  and  tbe  cause 
remanded. 


ODEN  &  CO.  T.  VAUGHN  GROCERY  CO.. 
Limited. 

(Conrt  of  CItU  Appeals  of  Texaa   Dee.  21, 
1908.) 

JUDGMENT  BT  DBFAIJ1.T— ENTRY  BEPORB  RB- 
TURN  DAT— ACCOUNT  TAKEN  AS  TRUE 
-NATURE  OP  ACCOUNT. 

1.  A  judgment  by  default,  entered  befwe  tbe 

time  at  which  defendant  is  commanded  by  the 
citation  to  appear  and  answer,  is  void. 

2.  An  account  which  is  not  tor  the  value  of 
personal  property  sold  and  delivered  in  a  gen- 
eral course  of  dealing  is  not  such  an  account  as 
can  be  prima  facie  proved  by  nttldavit,  as  an- 
thorized  by  Rev.  St.  1878.  art.  22UtI. 

Error  from  Panola  Oounty  Court;  J.  Q, 
Wool  worth.  Judge. 

Action  the  Vaughn  Qroc^  Company. 
Limited,  against  Oden  &  Co.  Jndgmrat  for 
plaintiff^  and  defendants  Iwlng  error.  Re- 
versed. 

H.  N,  Nelson,  for  plaintlffB  In  error. 

PLEASANTS,  J.  Defendant  in  error 
brought  this  suit  against  Oden  &  Co.  to  re- 
cover an  alleged  indebtedness  of  $710.05  due 
upon  an  open  account  Judgment  by  default 
was  rendered  In  favor  of  plaintiff  below  on 
February  6,  1903,  for  the  amount  sued  for. 
The  citation  upon  which  the  Judgment  by  de- 
fault was  rendered  commanded  tbe  defend- 
ants to  appear  and  answer  on  the  second 
Monday  in  February,  1903,  which  was  the 
9th  day  of  said  month.  It  thus  appears  trom 
the  record  that  tbe  Judgment  complained  of 
was  rendered  four  days  before  tbe  time  at 
which  the  citation  served  on  tbe  defendants 
commanded  them  to  answer  plaintiff's  suit, 
To  bold  that  a  Judgment  by  default  rendered 
before  the  time  the  defendant  was  cited  tp 
appear  and  answer  Is  binding  upon  such  de- 
fendant would  be.  in  effect,  to  deny  him  bis 
day  in  court,  and  la  abhorrent  to  every  prin- 
ciple of  enlightened  Jurisprudence,  and  It  re- 
quires no  citation  of  authority  to  sustain  the 

f  1.  IM  JodsiaeBt,  VOL      0«iL  DIk.  i  U 


I  proposition  that  a  Jtidgment  solwidteed  dah- 
I  not  be  affirmed. 

It  Is  nnnecessary  to  consider  the  questions 
I  raised  by  tbe  other  objecttons  to  the  citation 
on  which  the  Judgment  was  rendered,  pre- 
sented in  the  Mef  of  plalntltb  In  error.  The 
account  sued  on,  which  was  attached  to  plain- 
tiff's petition,  does  not  appear  to  be  an  aooount 
tat  the  value  of  personal  property  sold  and  de- 
livered by  plaintiff  to  defendants  In  a  general 
course  of  dealing,  and  Is  thmfore  not  such  an 
account  as  can  be  proved  by  affidavit,  under 
article  2266  of  the  Revised  Statutes  of  1S79. 
McCamant  v.  Batsell,  fi9  Tex.  863. 

For  the  errors  above  mentioned,  the  Judg- 
ment of  the  court  below  is  reversed,  and  this 
cause  is  remanded  for  a  new  trial  Reversed 
and  remanded. 


BBOWN  et  al.  V.  IKARD  et  al.« 
(Court  of  Civil  Appeals  of  Texaa.   Dee.  8^ 

1903.) 

INJUNCTION— RBSTRAININQ  EXECUTION  SALSi- 
PBRSONS  ENTITLED— EQUITABLE  OWNERS. 

1.  Owners  of  the  equitable  title  to  land,  whose 
trustees  threaten  no  breach  of  trust,  but  stand 
ready  to  convey,  are  not  entitled  to  an  Injuno- 
tion  restraining  the  sale  of  the  trust  property 
under  an  execution  directed  against  a  stranger 
to  the  paper  title,  nor  does  the  fact  that  thdr 
title  rests  In  parol  give  them  that  right. 

2.  Ad  allegation  of  title  by  limitations  found- 
ed on  the  possession  by  an  agent,  whicli,  if  ad- 
verse to  toem  would  nave  invested  the  agent 
with  title,  when  contradicted  by  other  allega- 
tioQs  of  the  petition  showing  that  plaintiffs  had 
been  under  the  disability  of  minority  until  less 
thsD  four  years  before  institution  of  suit,  shows 
no  crouuds  for  injunction  to  restrain  tne  sale 
of  luiids  under  execution  directed  against  the 
ageut.  as  their  remedy  by  trespass  to  try  title 
against  purchaser  would  have  neen  adequate. 

Appeal  from  District  Court,  Clay  County; 
A.  H.  Carrlgan,  Judge. 

Suit  to  restrain  tbe  sale  of  lands  on  execu- 
tion by  Jennie  B.  Ikard  and  others  against  R. 
J.  Brown  and  others.  From  a  Judgment 
granting  a  perpetual  injunction,  defendants 
appeal.   Reversed  and  suit  dismissed. 

W.  T.  Allen  and  Denny  &  Taylor,  for  ap- 
pellants. Matlock,  Miller  &  Dycns,  for  ap- 
pellees. 

STEPHENS,  J.  The  City  National  Bank  of 
Dallas,  Tex.,  recovered  a  Judgment  against 
W,  R.  Curtis,  T.  J.  Atkinson,  W.  S.  Ikard, 
and  E.  F.  Ikard  In  March,  1888,  for  a  large 
sum  of  money,  which  was  revived  tn  October, 
1896.  Execution  issued  upon  this  Judgment 
was  levied  January  29,  1908,  on  the  lands  In 
controversy  as  tbe  property  of  W.  8.  Ikard, 
WllUe  S.  Carrew  (Joined  by  her  husband),  and 
Jennie  B.  Ikard,  children  of  W.  S.  Ikard,  ob- 
tained an  Injunction  restraining  the  sale  of 
said  lands,  which  was  made  perpetual  on  flnal 
hearing;,  and  from  that  Judgment  this  sppeal 
was  taken. 

At  the  date  of  the  levy,  as  well  n  at  tbe 

•RsheariiiK  denM  January  fl,  IMM,  and  writ  of 
error  d«aied  by  Supr«iii«  Court. 

Digitized  by  Google 


MS 


77  SOtlTHWESlSiaN  BKPORTEB. 


(Tex. 


tautttntioii  of  tbia  iiilt,  the  leg&l  title  to  theee 
land!  stood  in  the  name  of  M.  F.  Ikard,  to 
whom  tbej  had  been  conveyed  by  quitclaim 
deed  in  Noranber,  1888.  by  D.  O.  Patten,  wbo 
had  nnninall7  purchased  tbem  at  execution 
■ale  made  In  March,  1S97,  voder  a  small  Judc- 
ment  agataist  H.  Ikar^  to  whom  the  Teana  ft 
Padflc  Railway  Company  bad  amrejei  them 
in  tbe  ywr  188&  Brer  since  tbo  date  of  this 
conreyance  from  the  railway  company  to  H. 
Ikard,  W.  8.  Ikard,  wbo  had  become  Insert- 
Tent  -Qie  precedinc  jmrt  baa  been  In  the  ac- 
tual poasesBlon  of  the  lands,  claiming  tbe 
same  for  bis  said  children,  who,  until  recent- 
ly, were  minani,  and  nshig  the  same  as  a 
ranch  ftnr  a  ralnable  herd  of  cattle  aSao  dalm- 
•d  for  them  In  Uen  of  cattle  which  he  had 
given  tliem  and  sold  with  his  own  herd  at  a 
time  when  he  was  not  only  Bolvent  bat  lidL 
Thia  suit  was  brooght  by  the  appellees,  as  tiie 
equitable  ownen  of  the  lands,  against  the 
sliertfr  making  tbe  levy  and  tbe  plalntUfs  in 
eacecnUon,  assignees  of  tbe  Dallas  bank,  al- 
leglng  that  the  lands  had  beoi  originally  pnr- 
chased  for  them,  and  paid  for  with  money 
derived  from  the  sale  of  cattle  belonging  to 
.  them;  that  H.  Ikaid,  D.  O.  Patten  and  Bf. 
F.  Ikard  had  each  In  sncceulw  held  tbe 
lands  in  trust  tor  them;  that  Uielr  father,  W. 
S.  Ikard,  ever  since  the  purchase  in  1888,  had 
been  In  possession  as  their  agent  and  man- 
ager; that  their  title  rested  In  parol;  and  coo- 
Reqnently  that  a  sate  of  the  bmds  as  the 
property  of  W.  B.  Ikaid  wonld  east  a  dond 
on  It 

The  first  qnestlon  raised  In  the  trial  conrt 
and  in  this  court  Is,  were  appellees  entllled, 
on  tbe  facts  stated,  to  Injunction?  We  are  of 
opinion  tbat  they  were  not  It  seems  dear 
from  the  dedstons  of  onr  Supreme  Court  that. 
If  the  legal  title  bad  been  In  them,  no  cloud 
would  have  been  cast  on  It  by  the  threatened 
sale,  and  conseqnently  that  they  wonld  not 
have  been  entitled  to  Injunction.  For  a  col- 
lation of  tb»  authorities,  see  tbe  opinion  of 
Chief  Justice  WUber  \n  Cbamberlafai  v.  Bak- 
«,  67  8.  W.  6S2,  4  Tex.  Ct  R^.  839.  We 
have  only  to  determine,  thai,  wfaeUwr  the 
fact  of  their  title  being  equitable  warranted 
the  relief  sought  Undoubtedly,  the  Jurisdic- 
tion of  a  «>urt  of  equity  to  protect  purely  eq- 
uitable estates  or  Interests  Is  firmly  establish- 
ed, and  each  JnrlBdlctlon  does  not  depend 
upon  the  Inadequacy  of  legal  remedies.  8 
Fomeroy'd  Equity  Jurisprudence,  1  1339.  But 
In  such  cases,  as  well  as  where  the  title  Is 
legal,  some  necessity  for  the  extraordinary 
remedy  by  Injunction  must  be  shown  before 
a  court  of  equity  will  grant  It  Mr.  Pomeroy, 
In  the  section  above  dted  from  his  excellent 
work  on  Equity,  In  discussing  this  ground  of 
equity  jurisdiction,  uses  the  following  lan- 
guage: "It  may  therefore  be  stated  as  a 
general  proposition  that  whenever  the  equi- 
table relief  against  mistake  or  fraud  with  re- 
spect to  spedflc  pn^rty,  or  the  equitable 
remedy  of  enfordng  trusts  or  fiduciary  duties 
ooncemlng  q^edflc  pn^erty,  itt  of  cnfdrdng 


any  other  equitable  estates,  tntereeta.  or 
claims  In  or  to  spedflc  prop«ty,  requires  ttie 
aid  of  an  injunetlMi,  a  conrt  of  equity  has  Ju- 
risdlctloa,  and  will  exeidae  Oiat  Jaifsdle- 
tbm,  to  grant  an  tnjunctloo,  eftber  pending 
the  suit  or  as  a  part  of  the  final  decree,  to  re- 
strain a  breadi  ot  trust  or  of  fldnciary  duty, 
or  to  restrain  an  aUenatkm,  transfer,  soslgB- 
ment  IncnmtHWDce,  or  other  kind  of  deaUog 
with  the  property,  which  would  be  In  vio- 
latfon  of  tbe  trust  w  fldndary  dnty.  or  In 
fraud  of  coniplatauntfs  rights,  and  whlcb 
would,  theref  «^  Interfere  with  and  preju- 
dice the  ultimate  remedies  to  which  he  may 
be  entitled  with  respect  to  such  property." 
Tbe  anthor*  places  in  italics  the  danae,  **n- 
qulres  the  aid  of  an  injundion,**  tinu  od- 
phasbdng  as  tbe  test  of  jurisdiction  to  grant 
Injunction  as  a  means  of  enfordng  trosta  or 
other  purely  equitable  estates,  totsrestn,  or 
claims  the  necessity  Cor  such  relief.  Was 
there  any  such  necessity  In  the  case  before 
us?  We  think  not  M.  P.  Ikard.  who  beld 
the  legal  title  In  trust  for  appellee^  so  far 
from  disputing  thdr  claim,  bad  at  all  times 
admitted  it.  and  doubtless  would  have  convey- 
ed tbe  lands  to  tbem  at  any  time  on  request 
Tbe  attitude  of  M.  Ikazd,  D.  G.  Pattnn.  and 
W.  B.  Ikard  towards  them  was,  and  had  tmr 
been,  the  same  as  that  (tf  M.  F.  Ikard.  Noth- 
ing In  vlolatkm  of  ttia  trust  was  flneatened 
by  any  of  them.  In  no  prciper  anu^  then, 
could  this  suit  be  regarded  as  one  to  enforce 
a  trust  or  other  equitable  estate,  Snteieat  oe 
claim  In  to  spedflc  innperty.  nun  was  no 
more  necessity  to  restrain  the  threatened  sale 
with  tbe  legal  title  standing  fn  U.  F.  Ikard 
than  there  would  have  been  If  be  had  already 
conveyed  the  landa  to  am>dleeB.  In  other 
words,  tbe  fact  that  ttelr  tide  was  put^ 
equitable  placed  Ihem  In  no  worse  posttloD. 
BO  far  as  tbe  threatened  sale  was  concerned, 
than  If  it  had  been  l^al,  tbe  ezecntlim  bdng 
against  W.  8.  Ikard,  wbo  was  an  «itlre  stran- 
ger to  the  ptLpex  title,  Nor  did  the  fiact  that 
appellees  had  to  resort  to  parol  testimony  to 
show  their  title  to  tbe  lands  affect  tbe  ques- 
tion. As  before  seen,  they  could  have  bad 
the  legal  title  In  themselves  for  the  asklnf;. 
and  are  not  entitled  to  equitable  relief  on 
any  such  ground.  It  la  imly  whoe  a  threat- 
ened sale  would  cast  a  doud  on  a  title  but 
for  parol  proof  that  an  injunction  will  be 
granted  to  prevent  It 

As  a  further  ground  for  equitable  relief, 
after  pleading  title  In  themselves  by  limita- 
tion founded  upon  the  possesBlon  of  W.  S. 
Ikard  as  their  agent  appellees  alleged  that  K 
this  pMsesslon  had  been  adverse  to  them,  tt 
would  have  been  suffident  to  invest  W.  8. 
Ikard  with  title  by  llmltaUon;  but  this.  If  im- 
portant was  contradlded  by  the  r^tltltn  itself 
In  stating  the  ages  of  tbe  appellees,  wbo  were 
shown  to  have  been  under  tbe  dIsaUllty  of 
minority  until  leas  than  four  years  t>efore 
the  InstltutloD  of  this  suit  The  threatened 
execution  sale  therefore  could  hardly  have 
cast  much  of  a  cloud  even  on  their  tttte  by 
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vrmeOpOoin,  and  the  remedr  ot  tn&pam  to 
try  Utte  asabnt  tte  parchaBer  at  mdi  m1» 
would  nan  to  be  adevnate^ 

On  the  whole,  we  conchide  that  flw  cue 
made  did  not  call  tor  tbe  eztraonUnary  reUef 
by  tnjimction  to  prerent  a  tale  wldcb  could 
neither  cloud  appellees'  title  nor  dlatnrb  their 
poBaesslon.  Jndgmeat  is  ttMMtbm  rerened. 
and  the  Miit  dlmdaMd. 


MANEY  T.  EYBS8  • 
(OmutotGlTU  Appeals  of  Texas.  Dee.  23, 1908.) 

PUBLIC  SCHOOL  LANDa-COLLUBim  PUROHASB 
—RIGHT  TO  ATTACK--COURT  OF  CIVIL  AP- 
PEALS—PIN  DIN  OS  OF  FACT— KVIDBMCB. 

1.  0nl7  the  State  can  attack  as  ooUnalTe  a 
porch  ase  of  pnhUc  school  lands  made  on  prop- 
er affldaTft  and  compliance  with  all  legal  w 

qnirements. 

2.  The  findlnss  of  fact  which  It  Is  the  doty  of 
the  Oonrt  of  Uvll  Appeals  to  make  ootw  onlr 
conclnsions  from  the  evidence,  and  not  the  en- 
dMiee  itself. 

On  motlaa  for  rehearing.  Motion  over- 
ruled. 

For  former  opinion,  me  77  B.  W.  4S& 

OILL,  J.  At  a  former  day  of  thla  tann  m 
affirmed  the  Judgment  of  the  trial  court,  on 
the  theory  that  the  evidence  presented  no 
issue  on  the  validity  of  the  Hooka  purchaaea. 
"We  had  no  doubt  (and  now  have  none)  but 
that  the  facts  strongly  presented  the  issue  of 
fraud  and  eoIlUBlon  aa  between  the  other  par- 
ties who  purchaeed  the  lands  Isolatod  by  the 
Hooka  purchase.  If  the  charges  made  by 
plalntUb  an  tnuw  it  Is  to  be  eazneaOy  hoped 
that  the  state,  through  the  ivoper  ehannela, 
may  establish  the  facts  and  undo  the  wrong. 
Bnt  our  tIow  of  the  sitnatlon.  In  so  far  as  It 
bore  mMm  plaintifrB  rights,  was  tids:  That 
whatevor  ttie  prlrate  motive  of  those  who 
suggested  the  purchase  of  Hooks,  and  aided 
hSm  in  maUng  It.  tiiey  had  done  no  mora  than 
to  Induce  blm  to  do  a  lawful  thing.  That 
he  actually  occupied  the  premlsee  and  Im- 
proved them  la  not  disputed.  The  question, 
therefore,  was  not  what  he  did,  or  the  effect- 
iveness of  what  he  did.  If  done  in  good  faith, 
but  whether  or  not  it  was  so  done. 

Appellants  in  Ihetr  motion  for  rdiesilng 
have  made  a  very  strong  presentation  of  the 
facts,  and,  while  It  Is  mainly  an  arraignment 
of  othon  ttian  Hockm,  It  cannot  bo  denied 
that  it  at  least  raises  a  stronf  sosplcion  of 
fals  motlTe,  even  In  the  face  of  his  denial. 
We  gravel^  doubt  tiie  cwiectness  ot  oat  con- 
clusion up«B  this  point  Because  of  this 
doubt  ^e  have  been  Induced  to  look  further 
Into  the  law  question  upon  which  the  trial 
court  directed  a  verdict  This  suit  is  In 
effect  an  assault  on  the  Callaway  purchase 
aa  having  been  made  in  collusion  with  oth- 
ers, and  In  fortiieranee  of  a  consplraf?  with 
them.  Tlie  Hooks  puKAase  la  assailed  for 
the  same  reason.  The  Supreme  Court  has 
held  that  the  L^lalature  deemed  the  affidavit 


■Wilt  of  arror  denlM  bj  Snprema  Conrt. 


Of  the  prospective  purchaser,  made  under  the 
pains  and  penaltiea  of  pedury,  a  sufflident 
safeguard  agBlut  bad  fsith,  and  Oat  the 
making  of  such  affldavK,  and  a  compliance 
with  legal  requirements  in  other  re^ects^ 
prima  fade  tmposed  upon  the  land  commis- 
sioner the  Anty  to  allow  the  application  &>r 
parchsse,  and  that  if  such  purchase  was  in 
fact  collusive,  only  the  state  could  take  ad- 
vantage of  It  Logan  t.  Gnrz7,  96  Tm.  601, 
60  B.  W.  120.  See,  also,  Hwmiltrm  t.  Tbtaw 
(Tex.  <av.  ApQ.)  78  8.  W.  1081;  l%omson  r. 
Hubbard  (Tex.  CUt.  App.)  68  &  W.  649.  We 
are  of  i^tolon  tiie  fa^  ot  this  case  Invcfta 
the  doctrine  thus  announced.  It  follows  that 
the  Judgment  was  rightly  affirmed  for  tUs 
reastm,  even  If  it  be  conceded  that  we  wm 
in  error  <m  the  other  point 

W«  are  requested  by  appellant  to  find  u 
additional  facts  the  evidence  on  the  Issue  of 
bad  tAlth  and  odluaion.  It  Is  never  tba  duty 
of  this  court  to  find  what  the  evidence  Is. 
That  Is  dlsdoeed  by  the  record.  Where  nec- 
essary, It  Is  our  duty  to  dnd  vrtiat  fheli  11m 
evidence  in  the  record  eotabUahea.  What  we 
have  already  found  will  aitltle  loptflant  to 
every  tight  qpon  apidlcatlon  tar  writ  of  error 
that  he  would  have  should  we  embody  In  this' 
opinion  the  entire  atatannt  of  facta. 

We  are  of  opinion  the  motion  should  be 
overruled,  and  it  Is  ao  ordoad.  Overmlad. 


JAMIBON  et  al.  v.  MBW  TOBK  *  T.  LAND 
CO.,  Limltftd,  et  at 
(Coort  of  Qvil  ^peals  of  Texaa.  Hay  IS^ 

1908.) 

PAROL  KVIDENCB-FIELD  NOTStS— ABSSNCB  OP 
AHBiaOITT— JUDGMENT  POR  0O8T8-FAILURa 
OP  APPLIOANT  TO  COHPL&IM-NBCBHXTT  OF 
CROSS-APPEAL  BT  APPELLEE. 

1.  Parol  evidence  Is  not  admladble  to  ebange 
the  lines  and  comers  of  grounds  ss  ahown^^ 
unambignons  field  notes. 

On  Behearlng. 

2.  Where  one  defendant  appeals,  without 
complaining  of  a  Judgment  for  costs,  and  the 
Jodipnent  cannot  oe  revised  without  affecting 
all  the  wpellees^  one  appdlee,  idalntUt  below, 
cannot  have  it  reviewed  without  a  croas-appeaL 

Anieal  from  District  Court  Brasoiia  Oonn- 
ty;  Wells  Thompson,  Judge. 

Action  by  the  New  Tork  A  Texas  Land 
Company,  Limited,  and  othera,  against  D.  B. 
Jamison  and  others.  From  the  Judgment  de- 
fendant Jamison  and  othm  appeal.  Be- 
versed. 

Masteraon  A  Haaterson,  B.  O.  Gaines,  and 
Brockman  A  Kahn,  for  appellants.  West  A 

Cochran,  for  appellees. 

OARBBfTT,  O.  J.  Thla  action  was  brought 
by  the  New  Tork  &  Texas  Land  Company, 
Umitcd,  against  D.  B.  Jamison  and  othera, 
for  the  establishment  of  the  boundartes  of 
the  Noel  F.  Boberta  survey  of  802  acres,  situ- 
ated In  Brasorla  county,  which  belonffed  to 
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the  plalntU^  except  7B  acreri  tikereot  Which  ■ 
It  had  prerionsly  conveyed  to  the  aald  D.  B. 
JainUioii.  The  field  notes  of  the  Noel  F. 
Roberts  surrey  call  to  begin  at  a  stake  and 
motmd  at  the  northeast  comer  of  the  Cor- 
neUns  Smith  leegns,  southeast  corner  of  the 
Win.  Roberts  league,  and  aontfavest  corner 
of  the  AaOmw  Roberts  labw;  thence  south 
with  the  bach  line  of  the  Smith  league 
710.56  varas  to  a  stake  and  mound  in  the 
prairie;  thence  east  1,000  varas  to  a  post  on  ' 
the  weat  line  of  the  Cornwall  tract;  thence 
north  with  said  line  1,710.86  varas  to  the 
comer  of  the  Roberts  labor  16  varaa  noitb 
of  Cornwall's  comer.  Tbio  difficulty  arises 
over  the  location  on  the  ground  of  the  east 
line  of  the  Cornelius  Smith  league  and  the 
west  line  of  the  H.  H.  Cornwall.  D.  B.  Jami- 
son and  other  Iwirs  of  James  Jamison  own 
the  land  to  the  east  md  of  the  Smith  league, 
and  claim  that  Its  east  line  ^ends  to  a  coT' 
ner  marked  for  many  years  by  a  live  oak 
post  in  the  north  line  of  the  Asa  Mitchell 
one-half  league  155  varas  west  of  the  B.  Wa^ 
ler  west  line.  Cannon  and  EMdne  and  oth- 
ers, vendees  and  snbvendees  of  Hennell  Bta- 
yeoB,  whose  helis  are  vouched  In  as  wer^ 
ranters,  claim  the  Cornwall,  which  is  a  snr^ 
vey  of  611  acres,  under  a  patent  whose  field 
notes  call  to  begin  at  a  stake  16  varaa  south 
of  the  southeast  comer  of  the  Roberts  labor; 
thence  south  1,856  varas  to  the  north  Hue  of 
the  B.  Waller  league;  thence  east  1,808  varas 
to  a  stake  on  the  north  line  of  the  E.  Waller 
league;  thence  north  1,868  varas  to  a  stake; 
thence  west  1,858  varas  to  the  place  of  be- 
ginning. According  to  tha  calls  of  the  field 
notes  of  the  Noel  F.  Roberts,  that  survey  oc- 
cupies all  the  space  between  the  Smith  and 
the  Cornwall  to  its  extent  south,  but  Branch 
T.  Masterson  Intervened  in  the  suit  as  the 
vendee  of  the  defendant  Barrow  of  two  sur- 
veys located  upon  an  alleged  vacancy  be- 
tween the  Noel  F.  Roberts  and  H.  H.  Corn- 
wall, and  south  of  the  Roberta  and  north  of 
the  Cornwall,  by  virtue  of  certificates  Issued 
to  Martha  C.  Tobln  afid  J.  M.  Swisher  for 
640  acres  eadi.  The  position  <m  the  ground 
ot  the  Noel  F.  Roberts,  and  the  amount  of 
land  appropriated  hy  the  Tobln  and  Swisher, 
locations,  depend  upon  the  position  of  the 
east  line  of  the  Smith  league.  A  trial  by 
Jury  resulted  In  a  verdict  and  Judgment  for 
tiie  extreme  east  boundary  as  claimed  1^  the 
Jamisons,  which  shut  the  intervener  out  from 
the  recovery  of  any  land  between  the  Noel 
F.  Roberts  and  the  Cornwall.  He  recovered 
a  small  tract  covered  by  the  Swisher  survey 
south  of  the  Noel  F.  Roberta,  but  the  Judg- 
ment made  no  disposition  of  the  land  Includ* 
ed  in  tin  Tobln  survey  lying  north  of  the 
ComwalL  The  Cornelius  Smith  league  was 
a  grant  made  to  him  as  a  colonist  in  1^ 
with  the  following  field  notes:  «•  •  « 
From  the  southeast  comer  of  the  WllUam 
Roberts  league  the  surveyor  commenced  the 
survey  of  said  league,  and  thence  measured 
three  thousand  and  seventy-throe  varas  to 


the.aonth  to  the  north  line  of  the  AM  SBteheH 
•league;  thence  vrest  seven  thousand  eight 
hundred  and  sixty-tiro  vaias,  crosrins  Oyster 
«reek;  thence  south  flflr  tubs  to  the  north- 
east comer  of  Samnel  darter's  league;  thence 
west  two  hundred  and  nlnety-'two  vaxms  to 
the  southeast  comer  of  James  B.  Batiks 
league;  thence  north,  following  the  eaatem 
boundary  of  said  BaUey's  league^  to  the 
northeast  comer  of  said  Ballon  leagne; 
thence  east,  following  the  south  line  M  Wll- 
llam  Roberts'  league  tight  thousand  one 
hundred  and  fifty-four  varas  to  the  beginning 
place  of  the  first  Une."  The  field  notes  ol 
the  William  Roberts  league  are  as  follows: 
"Beginning  on  the  east  bank  of  the  Braaoo 
at  an  elm  marked  1  E.  B.  Thence  east  14^231 
vrs.  to  comer  a  post  and  mound.  Thence 
sontii  1,961  vrs.  to  a  stake.  Thence  west 
1,095  vrs.  a  stake,  the  N.  E.  comer  of  Stephen 
F.  Austin  tract;  thenoe  west  11,62&  vis.  to 
a  stake  at  Smith  BaUey*s  upper  comer; 
thence  up  the  river  with  ^  meanders  there- 
of to  the  place  of  beginning."  The  Smith  Bai- 
ley and  tbe  Stephen  F.  Austin  called  for  in 
these  field  notes  were  abandoned,  and  the 
land  adjoining  the  Roberts  on  the  sonth  was 
appn^riated  by  the  Oomtilus  Suoitb  and 
James  B.  Bailey  sur^^  The  nnth  lines  of 
these  two  surveys  added  give  1S;720  vans, 
the  exact  length  of  the  William  Boberte  south 
line.  The  Andrew  Rotwxts  labor  was  sur^ 
veyed  April  10^  1838.  It  was  tor  1,000  vszes 
square,  and  called  to  begin  at  the  northeast 
comer  of  the  C.  Smith  league,  and  to  run 
east,  north,  west,  and  south.  It  lies  east  of 
and  adjoins  the  WllHara  Roberts  leagn&  The 
H.  H.  Cornwall  survey  was  made  September 
18,  1860;  and  the  Noel  F.  Robe^  Sqttonber 
26,  1872.  The  Swisher  and  ToUn  are  junior 
surveys,  and  tiie  right  of  Mastarson  to  re- 
cover depends  upon  the  location  of  the  eiM 
boundary  of  the  C  Smith  leagne. 

It  is  conceded  that  the  parties  have  title 
to  the  surveys  respectively  claimed  by  them, 
and  that  the  qoeatlon  for  determination  Is 
the  location  of  the  east  boundary  Une  vt  ttie 
Smith  league.  We  are  of  ttie  o^nkm  that 
this  must  be  determined  running  cot  that 
survey  according  to  course  and  distance^  oMn- 
mendng  at  the  southeast  comer  of  the  Wm. 
Rol>eris  league,  which  Is  estebllshed  by  nm- 
nlng  out  that  survey  according  to  course  and 
dlstonce,  commencing  at  the  beginnli^  comer 
of  its  field  notes  on  the  Braaos  and  rannlng 
east  and  south.  These  field  notes  develop  do 
ambiguity,  and  can  he  applied  to  the  ground, 
and  parol  evidence  Is  not  admhuible  to 
change  the  lines  and  comers  of  the  grantSL 
Thompson  v.  Langdon  (Tex.  Svfi,)  28  8.  W. 
931;  Johnson  v.  Archibald.  78  Tex.  96,  14 
8.  W.  266;  Batllff  v.  Burleson  (Tex.  dr. 
App.)  25  S.  W.  981;  Id.,  26  8.  W.  1008;  Con- 
verge V.  Langshaw,  81  Tex.  275,  16  S.  W. 
1031;  Chew  v.  Zweib  (Tex.  Glv.  App.)  00  S. 
W.  210;  Andranon  v.  Btampa,  U  Tex.  460; 
Olddlngs  V.  Winfree,  73  8.  W.  lOOfl^  7 
Ct  R^  86k   Bun  out  according  to  coarse 


Digitized  by  Google 


Tex.) 


ZIMUffBMANN  t.  OWEN. 


971 


and  dlBtsnce^  flie  northeast  corner  of  tb» 
Smith  leaffoe  Is  at  the  soatbeast  comer  of  the 
William  Roberts  league,  which  la  ascertained 
by  rannlng  cot  that  league  according  to  clear, 
unamblguoas,  and  undisputed  calls;  and  the 
southeast  comer  of  the  Smith  thus  run  out 
is  in  the  Asa  Mitchell  north  line,  2,075  Taras 
west  of  the  live  oak  post  found  by  the  Jury 
to  be  the  southeast  corner.  Reluctant  as  we 
are  to  disturb  the  boundaries  that  have  the 
sanction  of  many  years  of  time,  yet  the  legal 
principles  which  control  the  production  of 
evidence  must  be  respected.  Bren  if  parol 
testimony  should  be  heard  in  this  case,  much 
uncertainty  would  be  developed  as  to  the  lo> 
cation  of  the  line  in  controversy,  growing 
out  of  dUferent  surveys  commencing  at  as- 
Bumed  comers.  The  Mills  survey  fixes  the 
Une  at  only  about  half  as  far  east  from  the 
line  according  to  course  and  distance  from 
the  Wm.  Roberts  southeast  comer  as  that 
found  by  the  Jury;  while  tt  parol  evidence 
be  rejected,  and  the  line  run  according  to 
the  field  notes,  there  are  no  conflicts  in  the 
calls,  and  no  dlfilcnlt7  In  tbelr  a^Ucatlon 
to  the  ground. 

There  are  other  errors  In  the  record  aris- 
ing out  of  mllngs  of  the  court  In  the  adml»- 
fllon  of  testimony  and  In  the  charge  to  the 
Jury,  bat  It  Is  not  necessary  to  notice  th^ 
since  parol  evidence  tres  not  odmlsalble  at 
all  to  change  the  Smltb  east  boundary  from 
the  place  where  course  and  (Ustance  put  it 
Tbe  jnd^ent  of  ttae  court  below  will  be  r^ 
versed,  and  Judgment  will  be  here  renddted 
establishing  the  east  Une  of  Uie  Smith  league 
according  to  course  and  distance  from  the 
Wm.  Roberts  southeast  comer,  ascwtalned 
by  running  tbe  calls  of  the  field  notes  of  that 
survey;  and  constructing  the  Noel  F.  Roberta 
upon  the  Cornelius  Smith  according  to  course 
and  distance  of  the  said  Noel  F.  Roberts  sur- 
vey, and  disregarding  its  call  for  the  Oom- 
wall;  and  constructing  the  Cornwall  upon 
tbe  B.  jailer  league  according  to  the  calls 
of  thm  Cornwall  survey  for  course  and  dis- 
tance, disregarding  Its  call  tm  the  Andrew 
Hoberta  southeast  comer;  and  In  favor  of 
tbe  said  Hasterson  for  tbe  land  described  in 
his  petition.  Tbe  Judgment  of  the  court  be- 
low is  also  reversed  as  to  ^e  recovery  against 
tbe  heirs  of  Hennell  Stevens  who  have  ap- 
pealed from  the  Judgment  against  tbem  upon 
the  warranty  of  title  to  land  by  Hennell 
Stevens.  No  appeal  having  been  perfected  by 
tbe  Jamisons  and  others  from  the  Judgment 
as  to  costs,  and  Masterson  not  complaining  in 
that  respect,  tbe  Ju^sment  as  to  costs  will 
remain  undisturbed. 

Reversed  and  rendered. 

Motion  for  Rehearing  by  tbe  Appellee  Land 
Company. 
(Jan.  a  1004.) 
nils  motum  is  for  a  rtiiearing  upon  so 
nnicb  of  tbe  original  Judgment  of  this  court 
entered  at  ttae  last  term,  on  the  14th  day  of 
May,  1908,  as  adjudged  costs  against  the  ap-  ! 


pellee  New  YoA  ft  Texas  Land  Company, 

Limited. 

For  the  reason  we  stated  In  the  opinion 
when  the  case  was  decided  that  no  appeal 
bad  been  taken  from  such  Judgment,  this 
court  Is  without  power  to  disturb  the  Judg- 
ment as  to  costs.  The  co-appellees  of  tbe 
land  company  are  affected  by  the  Judgment, 
and  It  could  not  be  reviewed  as  to  them 
without  a  cross-nppeat.  The  motion  for  a 
rehearing  will  be  overruled. 

Overruled. 

Motion  for  Rehearing  by  D.  B.  Jamison. 
(Jan.  8,  1M4.) 

This  is  a  separate  motion  by  D.  B.  Jamison 
for  a  rehearing  of  this  cause  and  setting  aside 
the  Judgment  of  this  court  entered  on  1401 
day  of  May,  1903,  and  tbe  affirmance  of  the 
Judgment  of  tbe  court  below.  The  motion 
will  be  overruled,  except  in  so  &r  as  the 
said  D.  B.  Jamison  Is  afFected  by  the  order 
of  the  court  this  day  made  on  motion  No.* 
2,675  reformiug  said  Judgment 

Motion  f«-  Rehearing  by  D.  B.  Jamison  and 
Otbers. 
(Jan.  8,  1004.) 

Upon  consideration  of  this  motion  for  re- 
hearing, the  court  is  of  the  opinion  that  It 
erred  In  so  much  of  Its  Judgment  rendered 
on  the  14th  day  of  May,  11)03,  In  this  cause, 
as  adjudged  to  the  New  York  &  Texas  hand 
Company,  Limited,  the  land  described  there- 
in. The  Jamisons  claimed  the  land  under  a 
plea  of  limitation  of  10  years,  and  there  was 
evidence  in  support  of  such  claim;  but  the 
court  below,  having  found  the  boundary  to 
be  as  claimed  by  them,  did  not  pass  upon  the 
question  of  limitation.  This  court  having 
fixed  tbe  boundary  so  as  to  leave  a  part  oT 
the  land  claimed  by  tbe  Jamisons  to  the  east 
of  It  the  plea  of  limitation  became  applicable 
to  so  much  of  the  land. 

That  portion  of  the  former  Judgment  of 
this  court  which  vested  title  In  the  New 
York  &  Texas  Land  Company,  Limited,  to 
the  land  described  therein  as  adjudged  to  It 
will  therefore  be  set  aside,  and  the  Judgment 
so  reformed  as  to  remand  the  cause  as  to 
said  parties  for  trial  upon  the  Issue  of  limi- 
tation alone. 


ZIMMERMANN  v.  OWEN. 
(Court  of  Civil  Appeals  of  Tttcas.   Z>ee.  10, 
1903.) 

VENDOR  AND  PURCHASBR— ACTION  ON  PVR- 
CHASB-MONBT  NOTES-STIPULATION  IN  DBBIO 
FOR  CLEAR  TITLE  — COMPUANGB  —  BURDEN 
OF  PROOF. 

1.  A  deed  provided  that  tbe  last  two  of  three 
purchase-money  notes  should  not  be  paid  un- 
til it  was  ascertained  whether  the  grantor  con- 
veyed, by  the  deed,  title  to  the  whole  property 
describpo,  or  only  to  an  undivided  half.  The 
notes  provided  that  their  payment  was  condi- 
tioned on  the  Btipnlatlons  in  the  deed.  The 
grantor  bad  acanired  the  property  while  living 
'  with  a  woman  ui  a  state  of  coocutdnase,  whl(W 
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condition  eontlnned  for  15  years.  NeiUier  <Kt 
them,  at  the  commencement  of  the  association, 
had  any  property.  When  the  deed  was  made, 
the  grantor  had  not  beard  of  the  woman  for 
abont  Ojrears.  Held,  in  «  mlt  on  the  notes  to 
wUdi  the  WMium  was  not  a  party,  that  th« 
burden  was  on  the  frantor  to  remore  the  cloud 
and  slwwa  dear  mia»  fltlUnt  which  h*  could 
not  recom* 

Appeal  from  DlBtrlct  Oourt*  Lavaca  CJoun- 
tr;  U.  Kennon,  Jndg& 

Actum  by  J.  P.  Zlmmermaim  agaiiut  B.  B. 
OweiL  Judgment  tor  dtfotdant,  and  plain- 
tiff appeals.  Affirmed. 

H.  B.  Leonard  and  a  3.  Gray,  for  appel- 
lant Qeo^  N.  Denton,  toe  appellee. 

OARRBTT,  0.  J.  This  was  an  action 
brought  by  J.  P.  Zlmmermann  against  6.  B. 
Owen  to  recover  upon  two  promissory  notes 
which  were  alleged  to  be  a  vendor's  Hen  up- 
on land,  and  a  foreclosure  was  sought  A 
trial  to  the  court  without  a  Jury  resulted  In 
.  a  Judgment  in  favor  of  the  defendant  The 
facts  were  that  on  January  7, 1901,  the  plain- 
tlff  conveyed  to  the  defendant  a  tract  of 
181^  acres  of  land  idtuated  In  Jones  county 
for  a  consideration  of  $518.76  cash  and  three 
promissory  notes  for  9600  each,  dne  one,  two, 
and  three  years  after  that  date,  with  10  per 
cent  Interest  payable  annually,  the  whole 
series  to  mature  In  case  of  default  on  one, 
and  10  per  cent  on  the  amount  of  principal 
and  interest  as  an  attorney  fee  In  case  of 
suit  The  land  Is  described  In  the  petition. 
The  note  first  due  was  paid  at  maturity,  but 
the  defendant  ref  lued  payment  of  the  second. 
Each  of  the  second  and  third  notes  contained 
tbe  stipulation  that  its  payment  was  condi- 
tional on  the  stipolatlons  set  forth  In  tbe 
deed,  and  tbe  deed  contained  the  following 
proTleion:  "It  Is  specially  understood  and 
agreed  by  tbe  parties  hereto  that  neither  of 
the  last  two  notes  above  described  or  any 
part  thereof  Is  to  be  paid  until  it  shall  be 
definitely  ascertained  whether  or  not  tbe 
Bald  J.  P.  Zlmmermann  hereby  conveys  a 
good  and  suffldent  title  to  the  whole  of  said 
tract  of  land,  it  being  uncertain  at  this  time 
whether  or  not  the  said  J.  P.  Zlmmermann  has 
a  legal  right  to  convey  the  whole  or  only  an 
undivided  one-half  of  said,  tract  of  land.  The 
general  warranty  clause  shall  apply  to  only 
one-half  or  to  the  whole  of  said  land  as  the 
facts  may  show  that  be  has  tbe  legal  right  to 
convey,  that  is  If  he  baa  the  legal  right  to 
convey  the  whole,  then  the  warranty  extends 
to  the  whole,  If  only  one-half,  then  the  war- 
ranty extends  to  one-balf." 

About  25  years  before  the  date  of  tiie  trial 
below,  tbe  plaintifF  and  a  woman  afterwards 
known  as  Mollie  Zlmmermann  met  and  be- 
gan to  live  together  in  a  state  of  concuUnage 
under  an  agreement  that  the  relationship 
should  continue  as  long  as  she  remained  true 
to  him.  It  continued  for  15  years,  or  until 
September,  1892,  when  they  separated,  the 
woman  then  leaving  tbe  plaintiff  for  another 
man.  They  held  themselves  out  to  tbe  pub- 


lic, while  th^  lived  together,  aa  husband 
and  wife.  During  tbe  time  that  they  ao  lived 
together  the  land  in  questloo  waa  bought  by 
the  plaintiff  for  $800  in  casb.  paid,  as  be  tea- 
tilled,  out  of  hia  own  mouey.  Tbe  deed  was 
taken  to  him,  and  the  legal  title  la  in  bim. 
When  the  plaintiff  and  tbe  woman  comnoen- 
ced  living  together,  they  had  practically  no 
invperty.  The  defendant  is  in  nndlatarbed 
possession  of  the  land.  The  lut  tbe  plalcttfl 
ever  beard  of  Mollie  Zlmmermann  was  In 
November,  1892,  when  he  received  a  letter 
from  Iier  mailed  at  Brule,  Wis.,  aAing  him 
for  $26.  which  he  said  he  owed  bar,  and 
which  he  testified  be  thm  aent  her.  Tbe 
stipulation  waa  made  In  the  deed  with  refers 
ence  to  any  claim  that  Mollie  Zlmmennann 
might  assert  It  having  been  called  to  12ie  at* 
tention  of  tbe  dtfendant  that  plaintiff  bad  a 
wife,  who.  It  waa  said,  should  Join  in  tbe 
deed. 

Mollie  Zlmmermann  is  not  a  party  to  tida 
■nit  and  would  not  be  bound  by  a  Jndgmait 
decreeing  tbe  full  titie  to  the  land  to  be  la 
the  plaintiff.  Any  eqnltable  Interest  that  she 
might  have  could  be  shown  In  a  snbsequeait 
salt  by  herself,  or  her  faelra  If  she  were  dead, 
for  tbe  defendant  stands  charged  by  tbe  deed 
with  notice  that  It  was  uncertain  whether  or 
not  Zlmmermann  had  tbe  1^1  right  to  con- 
vey more  than  a  half  Interest  He  contract- 
ed that  the  notes  sued  on  were  not  to  be  paid 
until  It  should  be  definitely  aacertalned 
whether  he  bad  conveyed  a  good  and  suffi- 
cient titie.  It  was  incumbent  on  hhn  to  abow 
that  the  titie  was  clear.  He  clouded  It  by 
his  own  act  and  made  bis  recovery  upon  the 
notes  conditioned  on  bis  removing  the  cloud. 
But  the  titie  remains  In  the  same  condltlai 
that  it  was  when  he  aold  the  land,  and  be 
has  not  shown  himself  entitied  to  recover. 
There  was  no  e^ror  In  tiie  conclusion  of  the 
trial  court  that  the  burden  was  on  him  to 
clear  off  the  cloud.  The  woman  may  have 
equitable  rlgbte  arising  out  of  tbe  invest- 
ment of  her  own  money  in  the  purchase  of 
the  land,  and  tb^  wonld  not  be  concluded  by 
a  judgment  to  which  she  vras  not  a  party. 
None  of  the  assignments  of  error  points  out 
any  reason  tor  tbe  reversal  of  the  Judgment 
The  plaintiff  having  failed  to  clear  tiie  titie; 
the  defendant  waa  entitied  to  a  resdralon 
and  a  cancellation  of  the  notes  which  requir- 
ed a  restoration  of  the  one-half  Into^  to 
the  plaintiff,  and  Judgment  was  properly  ren- 
dered therefor  in  bis  favor.  Tbe  Judgment 
will  be  affirmed. 

Affirmed, 


BBOAN  at  sL  ▼.  noSBDP. 

(Court  of  QtU  Appeals  of  Tana.  Dee  IT* 

1908.) 

FAL8B  IlIPIU80NMEWT-^ARHKSl*-^JUgnflOt- 
TIOK— BXBCDTIVB  W AftRAMT. 

1.  A  sheriff.  In  making  an  aireat  under  ca 
executive  warrant  by  the  Governor  command- 
ing the  arrest  of  tha  person  derignated  Owhb, 
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and  Ui  dellTtry  to  another  M  Bztndltioo  uent 
of  a  foreisn  nate,  acti  In  a  mlnlaterlal  char* 
acter,  and,  though  he  may  bear  malice  toward 
the  person  arrested,  he  ia  not  liable  onlesa  he 
was  concerned  In  the  Illegal  issuina  of  the  writ. 
Therefore.  In  an  action  against  the  sheriff  for 
false  ImpnKMunent,  It  was  error  to  exdade  from 
•Tidence  the  inlt  and  testtmodr  explanatory 
of  the  iherUra  connection  with  the  detention. 

Appeal  from  District  Oourt,  Harris  Oonuty; 
W.  P.  Hamblen,  Jadge. 

Action  by  Charles  Jessnp  against  James  8. 
BcvEan  and  anotber.  Judgment  for  plaintiff, 
and  defendants  appeal.  Beversed. 

Home  ft  Hnin^  for  appellants.  Brock- 
man  ft  Kahn,  for  appellee. 

OABBBTT,  a  J.  Tbla  waa  an  action  for 
false  Imprisonment,  commenced  October  19, 
1001,  by  Charles  Jessnp  against  James  8. 
Began  and  G.  B.  Johnson.  The  petition  al- 
leged that  the  defendant  Began  conspired 
vitb  the  defendant  Johnson  and  others  to 
effect  the  illegal  arrest  of  the  plaintiff,  and 
In  furtherance  of  their  conspiracy  did, 
through  their  agents  and  attorneys  and  in 
person,  effect  the  arrest  and  imprisonment  I 
of  plaintiff  without  authority,  or  color  of  au-  ; 
tbority,  for  which  the  plaintiff  prayed  dam- 
ages. The  defendant  Began  answered  by 
general  draiurrer  and  general  denial  and 
special  plea  of  Justlflcatlon  under  an  execn- 
tire  warrant  by  the  Governor  of  Texas  com- 
manding  the  arrest  of  the  plaintiff,  and  di- 
recting his  delivery  to  the  defendant  as 
extradition  agent  of  the  state  of  Arkansas. 
Trial  was  bad  by  Jury,  and  resulted  in  a 
T«rdlct  and  Judgment  in  favor  of  the  plaintiff 
against  both  defendants  Jointly  for  $2,000 
actual  and  98,000  punitory  damages.  At  the 
trial  the  defendant  offered  In  evidence  a 
copy  of  the  executive  warrant  described  In 
tbe  answer,  duly  c«rtifled,  bnt  on  objection 
by  the  plaintiff  it  was  excluded.  A  warrant 
regular  and  fair  on  its  face  will  protect  the 
officer  executing  it.  12  Am.  ft  Eng.  Encyc. 
Law  (2d  Ed.)  763-766.  and  notes;  Id.  604. 
The  warrant  offered  in  evidence  was  fair 
on  Its  face,  and  would  have  protected  the 
defendant,  as  the  agent  fw  the  extradltloif 
of  the  plaintiff,  against  an  action  for  false 
Imprisonment,  and  the  court  erred  in  ex- 
eluding  It  The  agent  appointed  by  the 
Gova*n(»  to  receive  and  return  the  fugitive, 
If  he  inroceed  according  to  law,  acts  In  a 
ministerial  capacity,  and  is  not  liable  for 
damages  although  his  feelings  towards  the 
fugitive  were  malicious.  12  Am.  ft  Eng. 
Ehicyc.  Law,  608.  His  motives  are  not  ma- 
terial. The  Governor  had  Jurisdiction  to  is- 
sue the  warrant,  and  his  determination  of  the 
facts  which  authorized  Its  issuance  was 
prima  fade  conclusive,  and  the  warrant  a 
JustlflcatlDn  tax  tbe  arrest  of  the  plaintiff. 
Brace  r.  Bayner  (a  G.  A.)  124  Fed.  481. 
But  a  person  cannot  legally  be  extradited 
to  a  state  for  a  crime  committed  within  Ita 
Jurisdiction  unless  he  was  actually  within 
the  state  and  is  a  fugitive  tberefrom,  and 


the  tacts  on  which  an  executive  vrarrant 
for  extradition  has  Issued  may  be  Inquired 
into  on  habeas  corpus,  and  the  accused  dis- 
charged. Bruce  V.  Bayner,  supra.  It  was 
admitted  that  the  plaintiff  had  never  been 
in  the  state  of  Arkansas,  and  the  warrant 
was  therefore  not  legally  Issued,  but,  as 
above  stated,  was  sufficient  to  protect  tbe 
agent. 

The  exclusion  of  the  deposition  of  the  de- 
fendant was  clearly  erroneous.  It  explained 
his  connection  with  the  detention  of  the 
plaintiff;  and  If,  as  above  stated*  tbe  defoid- 
ant  acted  In  a  ministerial  character  only,  as 
the  agent  of  the  Governor,  under  a  warrant 
fair  on  Its  face,  be  could  not  be  beld  liable 
for  false  imprisonment  Neither  the  plead- 
ings nor  the  evidence  makes  a  case  of  mali- 
cious prosecution.  It  in  one  for  false  Im- 
prisonment alone,  although  there  are  alle- 
gations of  malice  and  conspiracy  In  the  ar- 
rest and  detention  of  plaintifL  The  executive 
warrant  with  evidence  that  the  defendant 
acted  under  It  would  have  been  a  complete 
defense,  unless  it  should  be  shown  that  tbe 
defendant  Instigated  and  procured  an  Illegal 
warrant  for  the  arrest  of  the  plaintiff.  13 
Am.  ft  Eng.  Bncyc.  Law,  762  et  seq. 

For  tiie  wror  of  tbe  court  both  in  excluding 
the  warrant  and  the  deposition  of  tbe  de- 
fendant the  Judgment  of  the  court  below  will 
be  reversed  and  the  cause  remanded.  Be- 
veraed  and  rananded. 


OOOOH  et  aL  T.  ISBBLL  at  aL 

<Ooiirt  of  CMtII  Appeals  of  Texas.   Dae.  10^ 
1908.) 

TROVER  FOR  HO  RSB-COUNTKR  CLAIM  FOR 
KBKP  —  PROPRIIITT  —  PART  OWNERSHIP  IN 
DBFRNDANTS-ADHISSIfilLITY  OF  EVIDENCB 
UNDER  PLBADINa  —  DISUISSAIi  OF  PLAIN- 
TIFFS. 

1.  Where  plaintiffs,  suing  for  the  omversion 
of  a  horse,  claim  his  entire  value,  they  cannot 
show,  on  defendants'  counterdaiinlng  for  the 
animal's  keep,  that  defendants  were  part  own- 
ers. 

2.  Where,  in  an  action  by  several  plaintiffs 
for  the  conversion  of  a  horae,  defendants  coon- 
terclalm  for  the  animal'a  keep.  It  la  error  to 
pmnft  part  of  the  plaintiffs  to  be  dismissed 
from  the  suit 

8.  An  open  account  for  the  keep  of  a  horae 
and  the  lien  therefor  may  be  asa^ed  by  way 
of  counterclaim  against  a  suit  for  the  animal's 
conversion,  though  the  action  sounds  In  tort 

Appeal  from  District  Oourt  Brazoria  Coun- 
ty; J.  C.  Scott  Judge. 

Action  by  8.  A.  Isbeil  and  others  agaluat 
Ira  Oooch  and  others.  Judgment  for  plaiu- 
tlffs,  and  defendants  appeal.  Beversed. 

Astln  ft  Bethea  and  A.  G.  Board,  for  ap- 
pellants. Doremus  ft  Bntier,  for  appellees. 

GKili,  J.  This  suit  was  brought  by  8.  A. 
Isbeil  and  nine  others  to  recover  of  Gooch 
ft  McGorqnodale  fl.200,  the  value  of  a  Per- 
cheron  stallion  called  "Malaga,"  and  $300, 
tbe  value  of  his  services  during  tbe  season  of 
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1900.  The  plalntlffa  alleged  that  they  were 
the  Joint  owners  of  tbe  horee,  setting  oat 
their  rrapectlve  interests,  and  that  defend- 
ants had  wrongfully  converted  him  to  their 
own  use.  Tbe  defendants,  after  exceptions, 
answered  by  general  denial,  averred  in  bar 
of  plaintiffs'  demand  that  they  were  tbe  pro- 
prietors of  a  livery  stable  in  Bryan,  Tes.; 
that  the  plaintiffs  turned  over  the  horse  to 
them  to  be  sold;  that  they  kept  the  horse  for 
21  months  at  a  reasonable  cost  of  $15  per 
month;  and  that,  plaintiffs  refusing  to  pay 
said  feed  bill  on  demand,  tbe  horse  was  sold 
at  public  outcry  to  satisfy  their  Hen  as  liv- 
ery men.  Judgment  is  prayed  for  against 
plaintiffs  for  the  balance  due  on  the  livery 
bill,  amounting  to  about  $300.  On  motion  of 
attorneys  for  plaintiffs,  three  of  them,  name- 
ly, Joseph  Shanks  and  Eugene  and  D.  H.  j 
Fain,  were  dismissed  from  the  cause.  The  > 
case  proceeded  to  trial,  and  Judgment  was  I 
rendered  on  verdict  that  plaintiffs  should  re- 
cover $45.   Defendants  have  appealed. 

The  facts,  stated  in  a  general  way,  are 
as  follows:    Plaintiffs,  ten  in  number,  bought 
of  defendants  the  Percheron  stallion  in  ques- 
tion at  an  agreed  price  of  $  ,  and  exe- 
cuted their  note,  binding  each  for  his  re- 
spective share.   The  following  clause  in  tbe 
notes  was  adduced  in  evidence:   "Now  It  Is 
understood  that  when  the  above  notes  are 
paid  in  full  the  bolder  of  this  bill  of  sale  is 
entitled  to  i/t  ■  interest  In  said  horse.  But  in 
default  of  payment  of  tbe  above  described 
notes  this  bill  of  sale  Is  null  and  void." 
Some  of  the  shares  were  not  paid  In  full,  but, 
according  to  defendants,  they  never  asserted 
their  right  to  forfeit  the  sale  as  to  them. 
According  to  testimony  adduced  by  plaintiffs, 
the  defendants  agreed  at  the  time  of  the 
sate  that  they  would  resume  possession  of 
any  defaulted  shares,  and  bear  their  part  of 
the  burden  of  keeping  the  horse,  tbe  agree- 
ment being  that  each  owner  should  beep  him  I 
a  proportionate  part  of  tbe  tiine;  that  the  I 
horse  was  turned  over  to  defendants  to  be  | 
kept  by  them  under  this  agreement,  and  was  ; 
so  accepted  and  received  by  them.  The  $300  j 
claim  for  the  season  of  1900  was  stricken  out  ; 
on  exception,  as  was  also  defendants'  plea 
in  reconvention  for  the  unpaid  feed  bill. 

The  cause  was  not  rightly  adjudicate, 
and  for  that  reaBon  the  Judgment  must  be 
reversed.  We  will  therefore  not  notice  in 
their  order  the  assignments  of  error,  but  will 
point  out  generally  such  errors  as  we  deem 
material  to  be  noticed  In  view  of  another 
trial.  Defendants  objected  to  the  testimony 
adduced  to  the  effect  that  they  bad  agreed 
to  resume  the  unpaid  shares,  and  keep  the 
horse  a  proportionate  time,  the  ground  of  tbe 
objection  being  that  no  such  Issue  was  made 
by  the  pleadings.  The  same  objection  la 
arged  against  tbe  charge  of  the  court  for 
■ubmltting  that  Issue  to  flie  jury.  We  re- 
gard both  objections  as  sound.  Not  only  was 
such  an  Issue  entirely  absent  from  the  plead- 
ings, but  they  actually  negatived  such  a  state 


of  facts.  Ownership  was  averred  In  plaii. 
tiffs,  a  claim  urged  for  the  entire  value  ot 
tbe  horse  and  the  whole  of  tbe  value  of  his 
services  during  tbe  season  of  1900.  I>efend- 
ants,  having  prayed  for  Judgment  against 
plaintiffs,  objected  to  the  dismissal  of  any  of 
them  from  tbe  suit  We  think  tbe  court 
erred  In  sustaining  ezceptionB  to  their  counts- 
claim  and  dismissing  any  of  the  plalntiftd 
from  the  suit  Of  course,  any  one  or  mon?  of 
the  plaintiffs  might  be  permitted  to  take  a 
nonsuit,  but  would  remain  In  the  ease  for  tbe 
purposes  of  tbe  counterclaim.  If  'defend- 
ants' testimony  Is  true  they  had  Oie  right  to 
a  Judgment  against  all  the  plaintiffs  tor  the 
feed  bill,  even  though  it  should  appear  tbat 
such  Irregularltlee  attended  tbe  sale  of  the 
horse  to  satisfy  It  as  laid  them  liable  for  bis 
real  value.  If  they  bad  a  valid  claim  of  tha.i 
sort,  it  was  a  lien  upon  the  animal,  and  the 
various  phases  of  the  transaction  are  so  cor- 
related tbat  the  open  account  for  feed  and 
the  lien  therefor  may  be  asserted  as  asalnst 
plaintiffs'  claim  for  damages  notwithstanding 
It  la  an  action  sounding  in  tort  No  oUkt 
errors  are  presented  which  are  likely  to  arise 
on  another  trial.  For  those  Indicated,  tbe 
Judgment  is  reversed,  and  the  cause  remand- 
ed. 

Reversed  and  remanded. 


TEXAS  GULP  COAST  LAND  ft  OIL  CO.  t. 
GAIiVESTON-CHICAGO  WEUL  BOR- 
ING ft  DRILLING  CO.* 

(Oonrt  of  Civil  Appeals  of  Texas.    Dm.  10, 

1903.) 

DIGOINa  OIL  WELL-RIGHT  TQ  GOHPLEnOK- 

WAIVER. 

1.  An  oil  company  had  a  manager  in  charsp 
of  tbe  sinking  of  a  well,  who  insisted  on  its  imp- 
ing bailed  after  It  had  reached  fall  depth  with- 
out fitrikiog  oil,  and  who  knew  that  the  casiii? 
had  not  been  completed.  He  reported  the  wellV 
condition  to  the  comiiany,  which  thereafter,  and 
after  protest  to  the  diggers,  paid  a  sum  to  them 
on  account,  and  also  sold  them  the  pipe  intend- 
ed for  casing,  receiving  credit  therefor  on  tbe 
account.  Ileld,  that  tbe  company  had  waived 
the  bailing  and  casing  of  the  well. 

Ap[)eal  from  District  Court,  Galveston 
County;  Robt  G.  Street,  Judge. 

Action  by  the  Galveston-Ghlcago  Well  Bor- 
ing &  Drilling  Company  against  tlie  Texas 
Gulf  Coast  Land  &  Oil  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Jas.  B.  ft  Gbas.  3.  Stabbs,  for  appellant 
S.  S.  Hanacom,  for  app^tee. 

GILL,  J.  This  suit  was  brought  by  tbe 
appellee  against  the  appellant  to  recover  the 
balance  alleged  to  be  due  upon  a  contract  to 
bore  an  oil  well  for  the  appellant  on  lands  la 
Jefferson  county.  Tbe  defenses  pleaded  wer» 
tbat  appellee  had  not  cased  tbe  last  500  ff>et 
of  the  well,  and,  tlie  contract  bring  an  entire- 
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ty,  no  recovery  could  be  had  until  the  -well 
was  completed  according  to  the  requirements 
of  the  contract;  further,  that  the  work  per- 
formed had  not  been  done  In  a  skillful  and 
workmanlike  manner.  Among  other  things 
It  was  charged  that  plaintiff  had  failed  to 
ball  the  well  as  the  work  progressed.  In  order 
to  test  the  various  strata  through  which  the 
well  was  sunk;  further,  that  one  of  the  con- 
slderattous  which  induced  defendant  to  enter 
Into  the  contract  was  the  obligation  on  the 
part  of  one  Gray  to  give  his  personal  atten- 
tion to  the  drilling,  he  being  an  old  and  ex- 
perienced driller,  and  that  he  had  failed  to  do 
so.  Various  items  were  claimed  by  defend- 
ant for  procuring  water  piping,  etc.,  and  these 
sums  defendant  sought  to  have  refunded  on 
the  ground  that  they  were  properly  charge- 
able to  plaintiff.  There  was  a  trial  by  Jury, 
with  verdict  and  judgment  In  favor  of  plain- 
tiff for  $1,851.06,  wltb  interest  The  oil  com- 
pany has  appealed. 

The  defendant,  a  corporation  organized  for 
the  purpose  of  acquiring  lands  and  exploring 
for  oil,  employed  Gray  &  Bro.  to  drill  a  well 
for  It  on  certain  of  Its  land.  The  contract 
was  in  writing,  and  obligated  Oray  &  Bro.  to 
drill,  within  a  certain  time,  a  well  to  a  depth 
of  1,600  feet,  unless  oil  In  paying  quantities 
was  discovered  at  a  leas  depth.  The  oil 
company  was  to  pay  Gray  &  Bro.  $!!  per  foot, 
stipulated  payments  to  be  made  on  account 
at  stipulated  depths  as  the  work  progressed; 
the  oil  company  reserving  the  rlRht  to  stop 
the  work  at  any  depth  beyond  700  feet,  and 
pay  at  that  rate  for  the  depth  actually  achiev- 
ed. Appellant  was  to  furnish  the  pipe  valves 
and  flttfngB,  and  Oray  &  Bro.  was  to  famish 
the  madilnery  and  tabor,  and  was  to  be  i»ald 
$3  per  day  for  fuel  for  the  first  40  days,  and 
the  actual  cost  of  fuel  thereafter.  The  writ- 
ten contract  contained  no  specific  agreement 
for  personal  services  of  Gray.  The  defendant 
also  bound  Itself  to  dig  the  necessary  holes  to 
obtain  a  water  supply  for  the  sinking  of  the 
well,  and  to  supply  water  for  the  boiler; 
Gray  ft  Bro.  agreeing  to  furnish  the  pumps 
for  pumping  the  water  to  the  engine  and  well. 
The  well  was  actually  sunk  to  a  depth  of 
1.512  feet,  and  payments  were  made  by  de- 
fendant from  time  to  time  according  to  the 
coutract  stipulations.  The  amount  sued  for 
was  $2,500  due  on  the  obligation  to  sink  the 
well  at  the  agreed  amount  per  foot  and  $2,- 
000  for  cost  of  fuel  and  water  allefrecl  to  be 
chargeable  to  defendant  under  the  terms  of 
the  contract. 

On  the  issue  of  whether  the  well  had  been 
sunk  In  a  fikiltfnl  and  workmanlike  manner, 
the  evidence  may  be  said  to  be  cnnfiictlng, 
bat  tliere  is  neither  direct  allegation  nor 
any  proof  that  oil  would  have  been  found  In 
paying  quantities  if  It  had  been  dug  differ- 
ently. The  evidence  la  also  conflicting  on  the 
iBsne  of  defendant's  assenting  to  the  fnllnre 
to  put  down  the  last  600  feet  of  casing  before 
the  drfllen  abandoned  the  work;  the  plaln- 
tifTs  testlmoDy  tending  to  show  that  defend- 


anf  B  manager  conceded  that  there  was  mani- 
festly no  oil,  and  that  balling  and  casing 
would  be  a  useless  expense.  The  last  600 
feet  was  not  cased,  and  the  comple^  welt 
was  not  effectively  balled.  Defendant  knew 
during  the  entire  progress  of  the  work  that 
Gray  was  not  giving  the  matter  his  personal 
aupervlalon,  and  knew  also  that  the  contract 
had  been  assigned  to  the  appellee  at  the  out- 
set On  the  31st  of  January.  1902.  defendant 
advised  plalntUf  by  letter  that  a  report  had 
been  received  from  Mr.  Nichols,  Its  manager, 
and  that  the  well  could  not  be  received  In 
that  condition.  Thereafter,  with  knowledge 
of  the  facts,  defendant  paid  plalntilf  $2,000, 
and  turned  over  to  defendant  as  a  credit  on 
their  account  the  very  pipe  which  they  fur- 
nished to  case  the  last  500  feet  of  the  well, 
and  which  they  complain  was  not  put  down. 
Had  it  been  put  down,  it  would  have  been 
lost  to  defendant.  Such  other  facta  as  may 
become  material  to  the  disposition  of  the 
questions  presented  on  this  appeal  will  be 
stated  In  their  proper  connection. 

The  trial  court  assumed  as  an  established 
fact  that  the  well  had  been  completed  ac- 
cordMg  to  contract  to  a  depth  of  1,500  feet 
and  that  the  plaintiff  was  entitled  to  the  bal- 
ance due  therefor,  less  certain  credits.  The 
defendant  contends  that  the  Issue  of  the  com- 
pletion of  the  well  should  have  been  submit- 
ted to  the  Jury,  and  assails  as  error  the  ac- 
tion of  the  trial  couit  In  refusing  to  do  so. 
As  was  stated  generally  in  setting  out  the 
facts,  defendant  had  one  Nichols  In  charge  as 
manager,  who  kept  himself  Informed  of  the 
manner  of  the  work  as  It  progressed.  Ac- 
cording to  his  statementa  he  insisted  on  the 
balling  of  the  well  after  It  reached  its  full 
depth.  He  knew  that  the  well  was  partially 
balled,  and  that  the  casing  for  the  last  600 
feet  was  not  put  in.  He  concedes  that  to  put 
It  In  unless  oil  in  paying  quantities  was  found 
would  have  been  a  waste  of  time  and  materi- 
al.  The  piping  for  that  purpose  belonged  to 
defendant,  and  was  valuable.    He  repeated 
the  facts  to  the  oil  company,  and  that  com- 
Itany,  with  full  knowledge  of  the  facts,  made 
a  further  payment  of  $2,000  to  plaintiff.  It 
also  sold  the  casing  which  bad  been  design- 
ed for  the  last  500  feet  to  plaintiff  at  an 
agreed  price  per  foot,  and  had  ttie  amount 
I  credited  on  the  account   The  evidence  alto- 
!  gether  makes  It  very  probable.  If  not  certoln. 
1  that  oil  In  paying  quantities  was  not  to  be 
I  found  In  that  field,  and  It  Is  not  alleged  it  was 
j  to  be  found  In  that  well.    We  think,  under 
!  the  facta,  the  trial  court  was  authorized  to 
'  assume  that  defendant  had  waived  the  right 
i  to  insist  on  the  complete  lulling  of  the  well, 
I  and  certolnly  this  Is  true  as  to  tlie  casing, 
j     We  are  impressed  with  the  force  of  defend- 
ant's contention  that,  where  one  hires  anoth- 
er to  sink  an  oil  well  In  an  nnproven  field, 
the  discovery  of  oil  In  that  particular  well  b 
not  the  only  purpose.  It  Is  thereby  Intended 
to  obtain  a  history  of  the  strata  to  the  depth 
of  the  well,  and  to  so  conduct  the  enterprise 
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as,  If  on  to  not  found,  to  demonstrate  tbe 
oaelessneM  of  making  farther  search  In  that 
paxtlcalar  neighborhood.  We  can  understand 
how  balling  from  time  to  time  may  be  neces- 
sax7  to  this  end.  In  view  of  these  considera- 
tions -we  are  not  prepared  to  hold  that,  in  or- 
der to  defeat  liability  on  the  ground  of  fallnre 
to  ball  or  otberwlse  properly  conduct  the 
boring,  the  burden  Is  on  tbe  owner  to  show 
that,  but  for  the  well  borer's  fallnre  of  dnty 
in  tbese  teqc^ects,  oil  In  paying  quantltlee 
would  bare  been  found.  Such  an  issne  Is  in- 
capable of  proof  save  by  the  sinking  of  an- 
other well.  We  simply  hold  that  In  this  case, 
If  such  a  right  in  the  defendant  Is  disclosed 
by  tbe  contract  and  the  facta,  it  was  waived. 

The  other  assignments  assail  tbe  method 
of  tbe  trial  court  in  the  adjustment  of  col- 
lateral Issues  InTolvlng  the  fuel  and  water 
accounts.  It  is  unnecessary  to  notice  them  In 
detail.  They  have  received  at  onr  hands*  a 
careful  consideration,  and  we  have  found 
them  without  merit 

The  Judgment  of  tbe  trial  court  is  affirmed. 
Affirmed. 

On  Motion  for  Rehearing 
(Jan.  U,  leoi) 

We  do  not  desire  to  add  anything  to  what 
has  been  said  in  respect  to  tbe  decision  of  the 
case.  We  bare  found  no  reason  why  we 
should  not  adhere  to  onr  first  opinion.  This 
is  written  merely  for  tbe  purpose  ot  correcting 
an  Inaccurate  fact  statement  as  to  date.  We 
Bald  in  the  main  opinion  fbM,  the  d^endant 
paid  92,000  on  account  subsequent  to  the  date 
of  its  letter  refusing  to  accept  the  well.  This 
Is  an  error.  Tbe  item  was  in  fact  paid  about 
10  days  b^re,  but  after  the  well  had  been 
reported  completed.   The  motion  is  orttmled. 

Orerruled. 

PBUITT  V.  SCHIVNER.* 

(OMDt  of  OtTU  Appeab  of  Texas.   Jane  30^ 

190S.) 

PUBLIO  SCHOOL  LANDS— APPLICATION  TO  PUR- 
CHAHB-OUTSTANDINO  UBNB-INELiaiBUr- 
IT7  OP  LBSSEB  TO  PURCHASE 

1.  An  ontstandlng  lease  of  public  school  lands 
precludes  an  awlTcatloD  to  purchase  them, 
thongh  the  lessee  is  Ineligible  as  a  parchaser. 

Appeal  from  District  Court,  Scurry  Coun- 
ty; P.  D.  Sanders,  Judge. 

Action  between  Warren  Scrlvner  and  L.  H. 
Prultt,  Judgment  for  Scrlvner,  and  Pruitt 
appeals.  Beversed. 

D.  W.  Bounds,  for  appellant  Beall  ft 
Beall,  for  appellee. 

STlBPUlfiNS.  J.  Sdwol  section  S45.  block 
07,  Scarry  county,  was  recovered  by  appellee 
from  appellant,  on  the  ground  that  the  latter 
bad  already  purchased  four  sections  of  school 
land  from  Uie  state  when  he  applied  to  pur- 

*Rehear1ng  dealeA  October  24,  1903,  and  writ  ot 
r.rror  denied  by  Supreme  Court. 


chase  and  was  awarded  tbe  aeeUoii  la  eon- 
trover^. 

In  January,  1807.  wpellant  bdng  an  actu- 
al settler  on  section  544,  block  07.  Scurry 
county,  applied  to  purdiaae  It  and  tbree  ad- 
ditional sectitms  in  tbe  same  block,  not  In- 
cluding the  one  In  coDtroversy.  all  of  which 
were  awarded  to  him.  In  February,  1800,  he 
made  proof  of  three  jmaf  occupancy  of  sec- 
tion 544.  and  obtained  certificate  to  that  ef- 
fect from  tbe  Oommlssloner  of  the  Gennal 
Land  Office,  being  then  still  tiie  owner  of  the 
three  othor  sections  purcbaaed  aa  addlttoml 
land.  In  May,  1000,  while  stUI  residing  on 
section  544  as  his  home,  but  after  be  had,  in 
some  manner  not  disclosed,  ceased  to  own 
safd  other  sectlfms.  he  a]nilied  to  porchase 
section  545,  the  land  in  controversy,  and  two 
other  sections,  aa  additional  land,  all  of 
which  were  awarded  to  him.  In  Maiich.  1001, 
appellee,  who  was  an  actual  settler  on  sec- 
tion 546,  block  97,  a  dry  grazing  section,  and 
to  whom  It  had  been  awarded  as  such  actual 
settler,  apiAled  to  purchase  as  additional 
land  the  section  in  controversy,  which  was 
within  a  radius  of  Ave  miles  from  bis  borne 
section,  complying  in  all  respects  with  the 
law,  but  this  application  was  rejected. 
When  appellant  made  his  application  to  pur- 
chase the  section  In  controversy,  it  was  cov- 
ered by  a  lease  to  him  from  the  state,  which 
on  its  face  was  still  alive  when  appellee 
made  bis  application. 

Tbe  foregoing  la  a  condensed  statement  of 
tbe  main  facts  covered  by  tbe  findings  of 
fact,  upon  which  the  Jtidgment  was  rend^^ 
there  being  no  statement  of  facta.  If  the  de- 
cision of  the  case  depended  upon  it,  we  might 
readily  concur  with  the  district  court  in  hold- 
ing that  appellant  bad  exhausted  his  right  to 
purchase  additional  land  before  be  applied  to 
purchase  the  section  In  controversy,  for  to 
bold  that  he  had  tbe  right  to  acquire  from  the 
state  on  the  basis  of  one  and  the  same  home 
section  six  additional  sections  would  seem  to 
be  against  both  the  letter  and  spirit  of  the 
law  limiting  tbe  purchases  of  an  actual  set- 
tier  to  four  sections  In  all;  but  we  need  not 
decide  that  question  In  this  case.  Whether 
the  laud  was  subject  to  the  rejected  applica- 
tion of  ap[>ellee,  who  was  plalntiUf.  and  bad 
to  recover  on  the  strength  of  his  own  title,  is 
the  controlling  question.  It  was  held  in  the 
rec^t  Important  mandamus  case  of  Tolleson 
V.  Rogan  (Sup.)  73  S.  W.  520,  7  Tex.  CL  Bep. 
128,  that  tbe  transfer  of  a  lease  of  public 
school  land  to  an  Intending  purchaser  re- 
moved the  obstacle  to  a  sale  to  such  assignee 
which  but  tar  such  transfer  would  have  been 
Insuperable.  In  tbe  still  more  recent  case  of 
Smith  V.  McCIain  (Sup.)  74  8.  W.  764.  7  Tex. 
Ct  Rep.  662,  certified  from  this  court  It  was 
held  that  the  waiver  of  a  lease  from  the  state 
In  favor  of  an  ineligible  purchaser  did  not 
authorize  a  sale  to  any  other  person  during 
the  life  of  the  lease.  By  these  decisions  we 
are  bound,  and  from  them  we  deduce  the 
conclusion  that  the  land  In  controversy,  on 
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account  of  the  lease  to  appellant,  was  not 
subject  to  appellee's  application  when  he 
applied  to  purchase  It,  although  appellant 
may  have  been  Ineligible  as  a  purchaser. 

The  Judgment  is  therefore  reversedt  and 
Ime  rendered  for  appellant 


STROHMEYER  t.  WING  et  «1.* 
<Coart  of  CItU  Appeals  of  Texas.    Dec  9, 

1903.) 

TRIAL-LOST    PAPERS  —  PROOF  —  METHOD  OF 
PROOF— STATUTES— EVIDENCB>-BXCLUSION 
—SUBSEQUENT  RECEPTION— APPEAL. 

1.  Rev.  St.  1895,  art  1498.  provides  that, 
where  the  records  and  papers  of  a  cause  are 
lost,  ther  may  be  suppliea  on  motion,  on  no- 
tice; and,  by  articles  1499  and  1500,  the  mo* 
tion  must  be  verified,  and  be  accompanied  hr 
certified  copies  or  substantial  copies.  HeU, 
that  where,  in  garDishmeat,  the  aflidavit,  bond, 
and  writ  could  not  be  found  in  the  office  of  the 
county  cleA,  they  could  not  be  prored  by  tea* 
timony  of  the  county  clerk. 

2.  It  was  proper  for  the  court,  of  its  own 
motion,  to  raise  the  question  as  to  the  loss  of 
the  papers. 

3.  Where  sTidence  fs  excluded,  but  subse- 
qnenUy  its  introduction  is  permitted,  the  party 
offering  it  should  introduce  it,  instead  of  re- 
fusing to  do  80,  and  relying  on  appeal  on  his 
exception  to  the  exeluslML 

Appeal  from  Bexar  Ooonty  Court;  Bobt 

B.  Green,  Judge. 

Suit  by  Rudolph  Strohmeyer  against  B.  D. 
Wing  and  others,  as  garnishees  of  0.  A.  Bal- 
Gom.  From  a  Judgment  In  favor  of  defend- 
ants, plaintiff  appeals.  AfSrmed. 

O.  K.  Breneman.  for  appellant  J.  0.  Sul- 
livan and  Ball  &  Ingmm,  for  appelleea. 

FLT,  J.  Thb  Kons  to  be  a  gamlBbmeDt 
rait  Instituted  by  appellant  against  appellees 
to  recover  from  ttaem  money  alleged  to  tw 
doe  by  them  to  O.  A.  Balcom,  against  whom 
appelant  alleged  that  he  obtained  a  Jndgmoit 
after  the  institution  of  the  garnishment  pro- 
ceedings. In  IzaTerslng  the  answer  of  appel- 
leea, appelant  aet  np  a  cause  of  action 
against  appellees  on  an  accepted  draft  on 
them  given  by  Baleom.  Tbe  court  held  them 
liable  on  the  draft,  bat  held  against  their  lia- 
bility as  garnishees.  No  complaint  is  made 
as  to  the  Jodgment  on  the  draft. 

It  appeared  during  tbe  course  of  the  trial 
that  there  was  not  on  file  either  bond,  affida- 
vit, or  writ  In  the  garnishment  proceedings; 
and  appellant  without  making  any  effort  to 
cnbstltate  tbe  papers,  which,  It  eeems,  he 
claimed  were  lost,  attempted  to  prove  by 
George  Moore,  a  deputy  county  clerk  of  B^mr 
county,  that  he  had  filed  the  affidavit  and 
bond  In  garnishment  and  had  issued  a  writ 
ot  garnishment  on  the  same  day,  and  that 
tbe  writ  bad  been  returned  as  executed,  on 
same  day  issued,  by  the  sheriff  of  Bexar 
comity:  that  the  affidavit  had  t>een  taken  by 
the  witness,  and  the  bond  approved  by  him; 
and  that  the  papers  conid  not  be  found  in  the 
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office  of  the  county  clerk.  Tbe  testimony 
was  objected  to  on  the  ground  that  it  was  an 
attempt  to  supply  lost  papers  through  the  tes- 
tlmouy  of  a  witness,  which  was  not  the  prop- 
er method.  The  court  sustained  the  objec- 
tions, bnt  afterwards  the  objections  were 
withdrawn,  and  consent  given  that  tbe  evi- 
dence might  be  introduced,  whereupon  appel- 
lant hiqulred  of  the  court  if  such  testimony 
would  alter  tbe  opinion  of  the  court;  and  the 
court  replied  that  he  was  of  the  opinion  that 
he  was  without  authority  to  render  a  judg- 
ment against  the  garnishees  In  the  absence  of 
the  affidavit,  bond,  and  writ,  and  appellant 
then  said  he  declined  to  introduce  the  testi- 
mony, and  would  rely  upon  the  bill  of  excep- 
tions taken  to  the  rejection  of  the  testimony. 

It  is  provided  in  article  1498.'  Rev.  St.  Tec. 
1895,  that  "whenever  the  records  and  papers 
of  a  cause  or  any  part  thereof  may  be  lost  or 
destroyed,  either  before  or  after  the  trial, 
the  same  may  be  supplied  by  either  party,  on 
motion  before  the  court,  upon  three  days* 
notice  to  the  adverse  party  or  his  attorneys." 
The  method  to  be  used  In  supplying  lost  pa- 
pers is  prescribed  In  articles  1499  and  1600; 
and  while  there  Is  an  intimation  In  Houston 
V.  Blythe,  00  Tex.  D06,  to  the  effect  that  lost 
papers  may  be  supplied  In  other  ways  than 
that  provided  by  the  statute,  we  are  inclined 
to  the  opinion  that  the  statutory  method 
should  be  followed.  Appellant  made  no  mo- 
tion to  supply  tbe  lost  papers,  and  no  affi- 
davit was  made  that  tbe  papers  had  been 
lost  or  destroyed,  or  as  to  what  the  lost  pa- 
pers contained.  Tbe  original  papers  may 
have  been  in  the  possession  of  appellant  at 
the  very  time  that  he  was  endeavoring  to 
prove  their  contents  by  secondary  evidence. 
There  are  good  and  substantial  reasons  why 
the  requirements  of  articles  1498  and  1489 
should  be  strictly  complied  with,  and  no  par- 
ty to  a  suit  should  be  allowed  to  file  substi- 
tutes for  papers— much  less,  to  prove  their 
former  existence  by  a  county  cleric  because 
the  papers  could  not  be  found  In  the  office  of 
that  official. 

It  does  not  appear  from  tbe  record  who  it 
was  that  raised  the  question  of  the  lost  pa- 
pers, but  appellant,  In  hia  brief,  insists  that 
tbe  court  bad  no  right  "of  its  own  motion, 
to  insist  npon  the  production  of  affidavit, 
bond,  and  writs  of  garnishment,"  and  we  pre- 
sume that  the  court  called  for  those  papers. 
It  Is  not  clear  to  our  minds  how  he  could 
have  proceeded  Intelligently  in  tbe  trial  of  a 
gamlBbment  suit  without  demanding  that  the 
papers  on  which  the  suit  was  based  should 
be  produced,  and,  when  he  had  exercised 
that  undoubted  power,  If  they  could  not  be 
produced,  appellant  should  have  made  an  af- 
fidavit of  loss  or  destruction  of  the  papers, 
and  sought  to  reproduce  them. 

The  necessity  of  a  discussion  of  the  substi- 
tution of  the  papers  might  perhaps,  bare 
been  averted  by  holding  that  appellant  Is  In 
no  position  to  raise  it  because  be  could  have 
bad  the  testimony  before  the  court  if  he  bad 
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desired.  A  party  to  a  siilt  cannot  fall  or  re- 
fuse to  Introdnce  testimony  because  be  bas 
ascertained  that  Its  Introdoctlon  will  not 
change  the  attitude  of  the  trial  court,  and  then 
expect  an  appellate  court  to  give  much  con- 
sideration to  his  complaint  on  account  of  the 
testimony  having  once  been  excluded.  He 
should  have  introduced  the  evidence,  and  had 
the  matter  reviewed  In  another  forum. 
The  judgmoit  is  affirmed. 


HOUSTON  ELECTRIC  CO.  v.  NELSON. 
(Court  of  Civil  Appeals  of  Tocas.   Dec  IS, 
190S.) 

STREET  RAILROADB-COLUSIOH— INJURY  TO 
PASSBNQBR  —  INSTRUCTIONS  —  CHARGE  ON 
WBIOHT  OP  EVIDBNCBV-BEFBRENCB  TO 
PLEAOINQS  FOR  ISSUES. 

1.  In  an  act!(»i  for  injuries  to  plaintiffs  wife, 
a  passenger  on  a  street  car,  alleged  to  be  due  to 
negligence  in  colliding  with  a  water  cart,  where- 
in the  evidence  waa  conflicting  both  on  the  issue 
of  uegligence  and  the  effect  of  the  accident  on 
her,  the  court,  after  defining  generally  the  de- 
gree of  core  required,  submitted  the  facts  on 
the  single  charge  that,  if  the  jury  "believe  from 
the  evidence  that  the  plaintifTs  wife  was  injur- 
ed by  a  car  colliding  with  a  water  cart,  as 
charged  In  his  petition,  and  in  the  manner  as 
charged  in  the  petition,  then  you  will  find  for 

Elaintiff  such  damages,  if  any,  as  the  plaintiff 
as  received,"  etc.,  and  that,  "If  the  jury  do 
not  believe  that  the  plaintiff's  wife  was  injur- 
ed as  charged  In  plaintiff's  petition,  and  in  the 
manner  therein  charged,  they  will  find  for  de- 
fendant." Held  that,  though  a  slight  colliFiioQ 
was  undisputed,  and  the  charge,  when  read  in 
the  light  of  the  petition,  might  be  correct  in  the 
abstract,  it  was  clearly  misleading  on  its  face, 
as  warranting  a  construction  that.  If  the  col- 
lision and  the  consequent  injury  were  shown, 
liability  was  establlBhed.  irrespective  of  other 
proof. 

2.  Though,  ordinarily,  the  action  of  the  court 
in  referring  the  jury  to  the  pleadings  for  the 
issues  might  not  be  reversible  error,  it  Is  a 

ftractice  which  should  not  be  encouraged,  as  the 
sBues  made  by  the  pleadings  are  a  question  of 
law  for  the  court,  and  should  be  so  determined 
and  distinctly  presented  in  the  charge. 

3.  In  an  action  for  injury  to  a  passenger  In 
a  street  car,  alleged  to  be  due  to  negligence  in 
colliding  with  a  water  cart,  the  court  refused 
a  requested  instruction  that,  If  the  motorman  in 
charge  of  the  car  was  In  exercise  of  a  very 
high  degree  of  care  and  prudence  to  prevent 
the  accident,  defendant  would  not  be  liable. 
Held,  that  the  latter  was  entitled  to  have  the 
Issue  of  proper  care  submitted  to  the  jury  in 
terms,  and  the  court  erred  in  refusing  to  do  so. 

4.  In  an  action  for  injury  to  a  passenger  in 
a  street  car,  alleged  to  be  due  to  negligence 
in  colliding  with  a  water  cart,  a  special  charge 
to  the  effect  that  the  company  was  not  an  in- 
surer of  the  safety  of  Its  pasBengers,  and  the 
mere  fact  that  the  car  collided  with  the  wagon 
did  not  in  itself  establish  liability  against  de- 
fendant, was  properly  refused,  as  on  the  weight 
of  the  evidence. 

6.  A  carrier  of  passengers  Is  not  an  insurer 
of  the  safety  of  its  passei^rs,  but  is  only  held 
to  the  exercise  of  that  nigh  degree  of  care 
which  very  prudent  and  cantious  persons  would 
use  under  liae  circumstances,  and  it  such  care 
is  shown,  or  if  the  Jack  of  it  does  .not  appear, 
liability  is  not  established. 

Appeal  from  District  Court,  Harris  Coun- 
ty; W.  P.  Hamblen.  Judge. 


f  E.  See  CuTtsn,  vol.  I,  Cent.  Dig.  1  1087. 


Action  by  Albert  J.  Nelson  against  the 
Houston  Electric  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Bakw,  Botta^  Baker  &  Lovett;  for  appel- 
lant 

GILL,  J.  This  Is  a  suit  by  the  appellee 
against  the  appelant  for  damages  for  per- 
sonal Injuries  alleged  to  have  been  sustaiued 
by  his  wife  as  a  result  ot  a  collision  between 
one  of  the  street  cars  of  appellant  (on  which 
bis  wife  was  a  passenger)  and  a  water  cart. 
The  colliaion  Is  alleged  to  have  been  due  to 
the  negligence  of  the  servants  of  appellant 
in  charge  of  the  street  car.  Appellant  an- 
swered by  general  denial.  Verdict  and  judg- 
ment were  for  plaintiff,  and  defendant  has 
appealed. 

The  evidence  adduced  was  confllctlnsr  both 
on  the  issue  of  the  negligence  of  the  com- 
pany 4nd  the  effect  of  the  accident  on  the 
plaintiff's  wife.  In  view  of  the  result  of  this 
appeal,  we  do  not  find  it  necessary  to  state 
more  folly  the  facts  or  the  nature  of  Uie 
case. 

The  court,  after  defining  generally  the  de- 
gree of  care  which  bound  defendant  with 
reference  to  the  protection  of  Its  passengers, 
submitted  the  facts  upon  the  following 
charge,  and  no  other:  "If  you  believe  from 
the  evidence  that  the  plalntHTs  wife  was  in- 
jured by  a  car  colliding  with  a  water  cart, 
as  charged  In  his  petition,  and  in  the  manner 
as  charged  In  the  petition,  then  you  will  find 
for  the  plaintiff  such  damages  (If  any)  as  the 
plaintiff  has  received  by  reason  of  the  in- 
jury, taking  Into  consideration  the  expense 
of  cure  and  such  amount  as  the  services  of 
plaintiff's  wife  have  been  to  him  dlminlahed 
In  value  by  reason  of  the  injury,  and  the 
Jury  may  take  Into  consideration  the  perma- 
nency of  such  Injury  as  they  may  find  from 
the  evidence  In  estimating  the  damages.  If 
any.  If  the  jury  do  not  believe  the  pUin- 
tiff's  wife  was  Injured  as  charged  In  plain- 
tiff's petition  and  in  the  manner  therein 
charged,  they  will  find  for  defendant."  To 
this  chaise  several  objections  are  urged,  the 
first  being  that  the  charge  a  virtual  as- 
sumption that  plaintiff  may  recoTer  if  bis 
wife  was  Injured,  and  this  regardless  of 
whether  the  company's  negligence  caused 
the  collision  or  not.  That  there  was  a  slight 
collision  between  the  car  and  a  water  cart  Is 
undisputed;  and  while  the  charge,  read  In 
the  light  of  the  petition,  may  be  correct  In 
the  abstract.  It  is  clearly  misleading  on  the 
face  of  It  The  most  easy  and  natural  con- 
struction to  place  on  It  la  that  if  the  plain- 
tiff has  shown  a  collision,  and  consequent 
Injury  to  his  wife,  liability  Is  established  irre- 
spective of  other  proof.  Whatevtt  may  gen- 
erally be  the  probative  weight  of  the  acci- 
dent itself  on  the  issue  of  negligence  in  pas- 
senger accident  cases,  this  Is  certainly  not  a 
case  In  which  the  court  might  assume  that 
proof  of  the  collision  established  the  allega- 
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tlm  of  jMa^tlcene&  The  natoie  of  t&e  acci- 
dent ai^  Its  causes  were  folly  dlsdoaed,  and, 
If  the  ivrj  believed  the  witnesses  adduced  bj 
the  defendant,  the  servants  of  the  defendant 
were  without  fault 

The  action  of  the  court  In  referring;  the  ju- 
ry to  the  pleadings  for  the  Issues  Is  also 
criticised.  Ordinarily,  this  might  not  be  er- 
ror requiring  a  revoml,  but  we  nevertheless 
regard  It  as  a  practice  which  should  not  be 
encouraged.  What  Issues  are  made  by  the 
pleadiniaet  Is  a  question  of  law  for  the  court, 
and  they  should  be  so  determined  and  dis- 
tinctly presented  In  the  charge.  Bradshaw 
V.  Mayfield,  24  Tex.  483;  Barkley  v.  Tarrant 
Co.,  53  Tex.  2Q7. 

The  defendant  requested  the  trial  court  to 
Instruct  the  jury  that  If  the  motorman  In 
charge  of  the  car  was  In  the  ezendse  of  a 
very  high  degree  of  care  and  prudence  to 
prevent  the  accident,  then  d^endant  would 
not  be  liable.  The  defendant  was  entitled 
to  have  the  Issue  of  proper  care  submitted  to 
the  jury  In  terms,  and  the  court  erred  In  re- 
fusing to  do  so. 

Defendant  complains  also  of  the  refusal  to 
give  a  requested  special  charge  to  the  efTect 
tbat  the  company  Is  not  on  Insurer  of  the 
safety  of  Its  passengers,  and  the  mere  fact 
that  the  car  collided  with  the  wagon  does 
not  In  itself  establish  llabUlty  against  de- 
fendant The  charge  should  not  have  been 
given  In  the  form  requested.  The  rule  Is 
Uiat  carriers  of  passengers  are  not  Insurers 
of  the  safety  of  their  passengers,  but  are 
only  held  to  the  exorcise  of  that  high  degree 
of  care  In  respect  to  their  safety  which  very 
prudent  and  cautious  persons  would  use  un- 
der like  circumstances,  and.  If  such  care  Is 
shown,  or  If  the  lack  of  It  does  not  appear, 
liability  Is  not  established.  The  defendant 
was  entitled  to  such  a  charge.  But  .to  charge 
either  way  upcm  the  faaroenlng  of  the  acci- 
dent as  an  evidential  ftict  would  have  been, 
under  the  facts  of  this  case,  upon  the  weight 
of  evidence. 

Some  of  the  criticisms  of  the  court's  charge 
on  the  measure  of  damages  are  well  founded, 
bat  tile  rules  upon  the  subject  are  so  simple 
and  well  settled  we  cannot  believe  the  errors 
win  be  repeated  upon  another  trial.  We 
therefore  do  not  notice  them  further. 

For  the  errors  Indicated,  the  Judgment  of 
the  trial  court  Is  reversed,  and  the  cause  re- 
manded. Reversed  and  remanded. 


IMTBBNATIONAL  &  O.  N.  R.  CO.  r. 
PINA.* 

(Court  of  Civil  Appeals  of  Texas.   Dec.  9, 

1903.) 

MASTER  AND  SERVANT—PERSONAL  INJURIES— 
RAItWATS  —  TRIAL  —  CONTINUANCE  —  8UR- 
PBISB— PLBADINO  — PBTITION  —  BXCE8SIVH 
VERDICT. 

1.  Where,  on  trial  of  an  action  for  persoaal 
injuries,  plalntiflF,  while  testl^ing,  was  seized 

•Babesrlni  dantod  Juuur  U>  IMM. 


with  violent  conTulsions,  followed  by  nncoo- 
Bciousness,  and  the  jary  were  distnrbea  and  the 
coart  adjourned,  it  was  not  error  to. refuse  de- 
fendaat'i  request  for  a  continuance  on  the 
around  of  surprise,  in  that  there  were  no  al- 
legittionB  that  plaintiff  was  subject  to  such  at- 
tacks, or  that  it  wonld  he  claimed  that  audi 
conditions  were  caused  by  injnriefi  alleged;  the 
application  not  stating  tbat  there  was  any  prob- 
ability of  obtaining  evidence  that  the  convul- 
sions were  simulated,  or  were  not  the  result  of 
the  injuries  received. 

2.  Where  plaintiff,  a  robust  young  man  about 
20  years  of  age,  earning  $^5  a  mouth,  received 
injuries  probably  permanent,  whereby  bis  mind 
was  impaired  and  his  eyesight  greatly  injured, 
and  was  suffcriug  great  pain  up  to  the  trial,  a 
verdict  for  $T.5U0  did  not  Indicate  that  the 
jury  were  influenced  by  passion  or  prejudice. 

3.  In  a  petition  for  damages  for  personal  in- 
juries, allegations  that  plaintiff  "was  greatly 
tvuised.  wounded,  aod  mangled  on  his  head, 
arms,  abdomeo,  back,  and  legs,  and  that  he  re- 
ceived a  blow  on  his  head,"  were  suffldent  to 
pei-mit  proof  of  fits  or  spasmodic  attacks  as  a 
result  of  congestive  condition  of  the  brain, 
and  of  impairment  of  eyesight. 

4.  Where  plaintiff,  who  was  an  Inexperienced 
young  man  about  20  years  of  age,  and  had  been 
emploj-ed  as  section  hand  on  a  railroad  for 
only  y  days,  was  injured  by  the  derailment  of 
one  of  three  hand  cars  which  the  men  used  in 
goin;;  to  and  from  their  work,  and  which,  at 
the  time  of  the  injury,  were  run  in  close  prox- 
imity to  each  other,  and  at  a  high  rate  of 
speed,  under  the  order  of  the  foreman,  in  order 
to  reach  a  switch  aliead  of  an  approaching 
train,  the  facts  did  not  make  out  a  prima  facie 
case  of  contributory  negligence,  and  the  burden 
of  proof  was  not  on  plaintiff. 

Appeal  from  District  Court,  Bexar  County; 
8.  J.  Brooks,  Judge. 

Action  by  Lorenzo  Rna  against  the  In- 
tttuatlonal  &  Oreat  Northern  Railroad  Com- 
pany. Judgment  for  plaintiff,  aod  defend- 
ant appeals.  Affirmed. 

Hicks  ft  Hicks,  for  appellant  Thos.  O. 
Murphy,  for  appellee. 

FLY,  3.  This  Is  a  personal  Injuiy  action 
Instituted  by  appellee  to  recover  damages 
alleged  to  have  accrued  through  the  negli- 
gence of  appellant  Appellee  obtained  judg- 
ment for  $7,600. 

It  Is  the  conclusion  of  this  court,  tn  deter- 
ence  to  the  finding  of  the  Jury,  that  appellee 
was  damaged.  In  the  sum  found  by  them, 
through  the  negligence  of  appellant,  as  will 
more  clearly  appear  from  the  facts  herein- 
after stated. 

It  appears  from  bills  of  exceptions  that 
while  appellee  was  testifying  he  was  seized 
with  a  violent  convulsion,  succeeded  by  un- 
consciousness, and  the  Jury  was  disturbed 
and  excited  thereby,  and  court  adjourned  un- 
til appellee  recovered  cousciousness.  After- 
wards, during  the  course  of  the  trial,  while  a 
physician  was  testifying  as  to  appellee's  In- 
juries, he  again  was  seized  with  a  ccmvul- 
slon,  and,  after  violent  and  distressing  con- 
tortions, imcoosciousnesB  ensued.  Aft^  each 
of  the  conTulsioDs  appellant  applied  for  a 
continuance  on  the  ground  that  it  had  not 
been  apprised  by  pleadings  or  otherwise  that 
appellee  was  so  atfllcted.  or  that  It  would  be 
claimed  that  such  condition  was  siverln- 
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dnced  by  tbe  Injuries  alleged,  to  hare  been 
recelTed  tbrough  the  negligence  of  apiKllan^ 
and  no  opportunity  was  offered  for  appellant 
to  meet  such  a  state  of  affairs.  It  was  al- 
leged that  appellant  was  surprised  that  ajF 
pellee  was  subject  to  ooDTulslonSt  and  that  It 
would  be  claimed  tbat  th^  wvn  caused  by 
the  Injuries. 

It  was  not  stated  In  either  application  for 
a  contluuance  that  there  was  any  probability 
of  obtaining  any  evidence  tlmt  the  codtuI- 
slona  were  simulated,  or  that  they  were  not 
the  result  of  tbe  Injuries  received  at  the 
hands  of  appellant,  and  there  Is  nothing  to 
Indicate  that  the  jury  was  influoiced  by  tbe 
unfortunate  condition  of  appellee.  He  was  a 
robust  young  man,  19  cff  20  years  of  age,  was 
earning  f35  a  montli,  and  his  Injuries  are 
permanent  His  mind  was  Impaired  by  the 
injuries,  and  the  physicians  testified  that  he 
would  probably  never  recover,  and  that  his 
eyesight  was  greatly  impaired.  Appellee  was 
suffering  great  palu  up  to  the  time  of  the 
trial.  Tlie  alse  of  the  verdict,  under  all  tbe 
clrcnmstancea,  does  not  Indicate  tiiat  tbe  jory 
were  moved  by  passion  or  prejudice. 
I  It  was  alleged  In  tbe  petition  that  by  rea- 
son of  b^g  struck  by  tbe  handle  bar  of  the 
band  car  and  being  thrown  between  the  cam 
"he  was  greatly  bruised,  wounded,  and  man- 
gled on  his  bead,  arms.  abdcHuen,  back,  and 
legs,  and  that  he  received  a  blow  on  his 
bead."  It  is  the  contention  of  appellant  that 
the  allegations  were  not  sufficient  to  permit 
proof  of  fits  or  spasmodic  attacks  as  a  re- 
sult at  congestive  condition  of  the  brain,  or 
of  impairment  of  tbe  eyesight  of  appellee. 
Tbe  allegations  were  full  enough  to  justify 
tbe  evldmce  of  which  complaint  Is  made. 
BaUway  t.  McMannewitz,  70  Tex.  78,  8  S. 
W.  66;  Railway  T.  lUtcbell,  72  Tex.  171,  10 
8.  W.  411;  Railway  t.  Bdllng,  18  Tex.  Civ. 
App.  171,  4S  S.  W.  40a  Tbe  mle  laid  down 
as  to  wliat  may  be  proved  under  general  al- 
legations of  injuries  to  certain  members  cx 
organs  of  the  body  Is  thus  stated  in  Oamp- 
bell  r.  Oook,  86  Tex.  G30,  26  S.  W.  486.  40 
Am.  St  Rep.  878:  "It  is  weU  settled  In  this 
state  that  a  general  allegation  of  damages 
will  let  in  evidence  oi  such  damages  as  nat- 
urally and  necessarily  result  from  tiie  wrongs 
charged;  bn^  to  admit  proof  of  damages 
which  do  not  necessarily  result  from  tbe  in* 
jury  all^^  the  petition  must  set  xxp  the  par- 
ticular ^ects  claimed  to  bave  fbllowed  the 
Injury."  The  rule  announced  is  supported  by 
all  text-books  on  damages.  Speaking  of  Ito 
mle  in  Railway  v.  Curry,  64  Tex.  S6,  tbe  Su- 
preme Court  said:  "Tbe  rule,  however,  is 
satisfied  when,  from  the  facts  stated,  the  law 
Infers  other  fact  or  facts;  for  whatsoever 
the  law  infers  from  a  given  state  of  facts  tbe 
advenw  party  is  presumed  to  know,  and  must 
teke  notice  of,  whether  it  is  specially  jilrad- 
ed  or  not"  In  the  Cook  Case,  above  dted, 
certain  evidence  was  held  to  have  been  erro- 
neously  admitted  becanae  no  lojiiry  was  al- 
leged to  any  organ  or  member  of  tbe  body 


from  which  the  Injury  proved  would  natnial- 
ly  or  necessarily  have  followed.  In  the  case 
now  under  consideration  Injury  to  head  and 
spine  was  Q>eclflcally  set  forth,  and  spauns 
and  Impairment  of  the  oi^ans  of  sight  would 
naturally  result  from  such  injury.  In  a 
Massachusetts  case  a  boy  was  shot  and  Hie 
person  who  fired  the  shot  was  sued  tot  dam- 
ages, and  it  was  held  by  the  court:  "If  tbe 
plalntur  became  subject  to  fits  after  the 
shooting,  and  if  they  were  a  part  of  the  re- 
sult of  the  injury,  the  plaintiff  was  entitled 
to  recover  for  such  damage  without  special- 
ly alleging  it,  as  well  as  for  the  pain  and  dis- 
ability which  followed  the  Injury."  Tyson 
V.  Booth,  100  Mass.  258.  In  the  Massacbn- 
setts  case  above  dted  the  allegation  was  that 
plaintiff  was  "Injured  in  bis  spine,  chest, 
head,  and  limbs,"  and  It  was  held  the  alle- 
gation was  "sufficiently  comprehensive  to  em- 
brace a  heart  disease,  or  an  aneurism  of  the 
blood  vessels  situated  In  the  chest"  If  heart 
disease  and  aneurisms  of  blood  vessels  can 
be  held  to  "naturally  and  necessarily"  result 
from  Injuries  to  the  spine,  chest,  bead,  and 
limbs,  fits  and  impairment  of  the  sight  can 
be  held  to  have  "naturally  and  necessarily" 
resulted  from  the  injuries  alleged  In  this 
case.  We  believe  the  decision  In  the  Manne- 
wltz  Case  Is  correct,  and  that  It  fully  sustains 
tbe  opinion  of  this  court  in  this  case.  It  may 
be  noted  In  connection  with  this  subject  that 
the  only  evidence  as  to  convulsions  and  the 
ImpalrmCTt  of  sight  that  was  objected  to 
was  that  of  two  doctors,  although  appellee 
testified  without  objectton  that  tbe  convul- 
sions, or  "spells,"  as  be  denominates  them, 
and  tile  weakened  slgbt  were  caused  by  the 
injuries.  No  special  exceptions  were  nrged 
to  the  petition  on  the  ground  that  it  was  too 
general  In  its  allegations  as  to  the  injuries. 

Appellee  was  an  lnexp»lenced  minor  when 
employed  by  appeHan^  and  had  been  In  its 
employment  only  nine  days  when  the  acci- 
dent occurred.  At  the  close  of  appellee's 
laat  day*8  wwk  fbr  appellant  as  a  section 
hand  tbe  men  were  ordered  to  place  tbe  hand 
cars  on  the  track  in  mder  to  go  In  from  the 
work,  and  after  the  cars  had  proceeded  about 
a  mile  a  train  was  heard  coming,  and  tbe 
foreman  ordered  the  men  to  move  the  (»rs 
more  rapidly  In  order  to  reach  a  swi^  aboot 
three-fourths  of  a  mile  ahead.  Appellee  was 
in  tbe  third  car,  and  on  accoimt  of  tbe  rapid 
rate  at  which  tbe  cars  were  moving,  under 
order  of  the  foreman,  tiie  one  Immediately 
in  front  of  the  one  aa  whldi  qtpellee  was 
riding  was  deraOed  and  was  mn  Into  by 
appellee's  car,  and  be  sustained  the  Injuries 
of  which  complaint  was  made  In  the  peti- 
tion. The  youth  and  Inexperience  at  ap- 
pellee were  known  to  the  forranan.  The 
hand  cars  were  being  run  In  aRngerom  prox- 
imity to  each  other,  but  appellee  was  Igno- 
rant of  the  danger.  Under  these  facts  the 
court  did  not  err  ta  refusing  to  Instruct  the 
jury  that  the  burden  rested  upon  apptilee  to 
show  that  he  had  not  been  guilty  of  eon- 
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ttlbntoiy  negligence.  Tbe  facts  did  not  make 
out  a  prima  fade  case  of  contributory  negU- 
gence.  and  did  not  bring  tbe  case  within  the 
exceptions  laid  down  In  the  case  of  Railway 
T.  Shleder.  88  Tex.  152,  90  S.  W.  002,  28  L. 
B.  A.  688,  to  the  ^neral  rule  which  places 
the  bnrden  (rf  establlsblng  contributory  iKg- 
Ugence  upon  the  defendant. 

Tbe  other  asslgnmenta  of  error  are  based 
on  the  Insolficiency  of  the  evidence  to  sus- 
tain tbe  verdict,  and  are  disposed  of  by  what 
bas  herein  been  held  as  to  the  facta. 

The  Judgment  Is  affirmed. 


OUVABAS  T.  SAN  ANTONIO  ft  A.  P.  BY. 
CO.* 

(OoDit  of  CItU  Appeals  of  Texas.   Due.  9^ 

1003.) 

HAILROADS  —  CHILD   ON   TRACK  —  VIDW  OF 
TRAINMBN— ADMISSIBILITY  OP  EVIDBNCB 
— NKaLIOENCBJ~IN  STRUCTIONa 

1.  PlaintifTB  child  was  killed  by  a  locomo- 
tive at  a  place  where  the  track  curved.  Wit- 
nesses for  the  defendaot  company  testified  to 
experiments  made  with  tbe  same  eDgiae  on  an- 
other carve,  which  convinced  them  that  the 
view  of  the  eoginew  from  the  aide  of  the  en- 
gine on  the  outside  of  the  curve  would  be  bo 
obstmcted  bj  the  boiler  as  to  be  Hmited  to  a 
very  short  distance.  There  was  evidence  that 
the  carve  at  the  place  of  acddent  was  one  of 
three  depees,  and  that  the  curve  at  the  place 
of  ezpermient  was  betv  -  i  three  and  four  de- 
grees; and  in  the  opiuion  of  one  witness,  fa- 
miliar with  both,  they  were  about  the  same. 
Exp«rlments  made  st  the  place  of  accident 
formed  the  bads  of  slmilsr  testlmODy,  and  the 
limited  view  of  the  engineer  was  not  aeriously 
contested.  Held,  that  toe  admission  of  tbe  evi- 
dence of  the  first  experiments  was  not  ground 
for  reversal. 

2.  In  an  action  by  a  parent  for  the  negligent 
killing  of  bis  child  by  a  locomotive  It  is  error  to 
Instmct  that,  if  defendant  railroad  company's 
employes  were  acting  aa  men  of  ordinary  pru- 
dence woold  do  in  operating  the  locomotive  and 
In  maintaining  a  lookout  "at  tbe  time  tbey  ob- 
served the  child  on  tbe  track,"  and  as  soon 
as  tbey  discovered  it  used  all  means  to  avoid 
injaring  it,  verdict  ahonid  be  for  the  defend- 
ant; since,  in  the  event  tbjit  plaintiff  was  free 
from  contributory  negligence,  defendant  would 
be  liable  for  negligently  failing  to  keep  a  look- 
out prior  to  tbe  child's  discovery. 

Appeal  from  District  Court,  Karnes  Ooun< 
ty;  J.  0.  WllBon,  Judge. 

Action  by  J.  M.  Otlvaras  against  tbe  San 
Antonio  &  Aransas  Pass  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Beveraed. 

Doni^ierty  ft  Dougherty,  tot  appellant. 
Procton*  for  aivelleflL 

JAHBS,  a  J.  Action  for  negligent  killing 
of  appellants  cbild.  Hie  petition  alleged 
ne^lgvnce,  first.  In  the  failure  of  defendant's 
employte  operating  the  train  to  observe  and 
dlacoTer  tbe  child  on  the  trade  In  time  to 
ardd  striking'  It.  and  tiielr  failure  to  keep  a 
nnsonable  kmkont  along  its  track  at  the 
place  of  the  accident;  and,  second,  after  dls- 

•Sshsuing  dcDlad  January  U,  liOL 


coTexy  of  tbe  child  on  the  tratik,  and  the 
dangerous  position  thereon  of  the  child.  In 
not  exerdsing  proper  care  to  avcAA  atrlklng 
It  Defendant  pleaded  a  general  demurrer, 
general  denial,  and  contributory  negligence 
of  plaintiff  and  hla  wife,  tbe  child's  parents. 
The  verdict  was  for  defendant 

There  was  evidence  supporting  the  Issue 
of  contributory  negligence.  There  was  also 
evidence  supporting  the  defense  that  defend- 
ant's employee  operating  the  train  used  or- 
dinary care  In  respect  to  persons  that  might 
have  been  on  Its  track  at  the  place  of  this 
injury,  In  keeping  a  proper  lookout  and  that 
they  were  not  guilty  of  negligence  In  falling 
to  observe  the  child  on  the  track  earlier  than 
they  did.  and  also  that  they  were  not  negli- 
gent in  respect  to  efForta  to  avert  the  injury 
after  tbey  saw  the  child  upon  the  track. 

Under  the  first  and  second  assignments  we 
have  the  following  proposition  advanced  by 
appellant  as  showing  error:  "In  determining 
an  Issue  as  to  whether  or  not  the  fore  part 
of  the  engine  obstructed  the  view  of  the  em- 
ployes of  defendant  company  operating  the 
engine  so  that  they  could  not  see  a  child  up- 
on a  track  at  a,  point  where  tbe  track  curved. 
It  was  error  for  the  court  to  admit  testimony 
of  the  result  of  an  experiment  made  by  a 
witness  as  to  how  far  he  could  see  down  tbe 
track  on  an  engine  standing  on  a  curve  of 
dICterent  degree  on  the  track  at  a  place  four 
miles  distant  from  the  scene  of  accident" 
Defendant  had  testimony  to  the  following 
effect:  The  train  In  question  was  a  passen- 
ger going  from  Corpus  ChristI  to  San  Anto- 
nio. The  child  was  on  the  track  about  4 
miles  south  of  Kenedy  and  about  23  feet 
soutb  of  a  public  road  crossing,  towards  the 
train,  and  outside  of  the  cattle  guard.  Tbe 
track  curved  towards  the  west  for  a  consid- 
erable distance  before  reaching  this  crossing 
and  at  the  crossing,  so  that  the  engineer  at 
his  post  on  the  east  side  of  tbe  cab  could  not 
see  the  crossing  or  tbe  child  where  It  stood 
on  account  of  the  engine  being  upon  the 
curved  track.  Tbe  curvature  of  the  track 
prevented  his  seeing  over  It.  These  circum- 
stances, although  the  engineer  was  looking 
ahead,  made  It  impracticable  for  him  to  see 
the  child  until  the  engine  was  within  a  few 
hundred  feet  of  It.  He  had  whistled  at  tbe 
post.  The  fireman  was  at  his  post,  ringing 
the  bell,  and  looking  ahead  also.  The  fire- 
man, who  was  on  the  west  side  of  the  cab, 
on  account  of  a  clump  of  bushes  wfalcb  ex- 
tended to  the  right  of  way  fence  on  his  side 
ahead  of  him,  could  only  begin  to  see  the 
cattle  guards,  which  were  painted  white, 
from  a  bridge  about  1,000  feet  off,  but  not  a 
child  on  the  track  where  this  one  was;  that 
be  was  rlnglug  the  bell  and  looking  ahead 
to  observe  conditions,  and  he  first  saw  the 
cbild  when  the  train  was  within  a  few  bun* 
dred  feet  of  It  and  that  this  was  as  early  as 
he  could  observe  the  child;  that  be  immedi- 
ately notified  the  engineer,  wbo  immediately 
applied  tbe  air,  and  there  waa  ample  teatlmo- 
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ny  that  the  engineer  did  all  that  could  have 
been  expected  of  blm  under  the  circumstan- 
ces to  stop  tbe  train,  but  was  unable  to  stop 
It  In  tbat  distance.  The  testimony  was  con- 
flicting. 

The  above  assignments  question  certain 
testimony  of  witnesses  Newberry  and  Scale. 
The  witness  Newberry's  testimony  objected 
to  was  as  follows:  "I  was  on  my  ranch 
when  they  were  snrreylng  and  taking  the 
angles.  Ifr.  Scale  was  there,  and  the  attor- 
neys for  tbe  railway  company  were  there. 
We  bad  an  argnment  about  whether  the 
men  on  tbe  engine  could  have  seen  tbe  child 
if  tbey  had  been  looking,  and  Mr.  Goode 
said  they  could  not,  and  1  said  that  the  en- 
gineer could  see  over  that  engine  on  every 
part  of  tbe  track,  and  told  them  so,  and  they 
were  going  to  stop  tbe  train  when  It  came 
along,  and  let  me  look;  but  the  train  was 
late,  and  I  rould  not  stay  there,  and  went  on 
to  Kenedy,  and  when  we  got  there  this  other 
train  from  Houston  was  there,  and  tbey  got 
me  to  go  on  the  en^ne,  and  when  I  looked 
I  was  very  much  surprised  that  I  could  not 
see  over  the  engine.  Tbat  curve  looked  pret- 
ty mncb  like  the  curve  at  my  -place,  but  the 
engineer  could  not  see  anything  at  all  ahead 
of  blm.  I  was  of  the  opinion  tbat  tbe  engi- 
neer could  see  over  his  engine,  and  see  tbe 
road  all  the  time,  and  I  was  very  much  sur- 
prised that  he  could  not  see  at  all  on  account 
of  the  curve  and  the  boiler."  The  testimony 
of  tbe  witness  Seale  objected  to  related  also 
to  tbe  curve  at  Kenedy,  and  was  as  follows: 
"I  got  on  there  to  see  how  far  ftnd  In  what 
direction  a  man  could  look  sitting  In  the  en- 
gine, and  I  took  a  seat  on  the  right  side  In 
the  cab  of  tbe  engine,  and  tbe  curve  was  to 
the  left,  and  I  could  see  some  little  bit  down 
that  way.  Then  I  come  across  over  to  the 
fireman's  side  and  took  a  look.  It  was  on  a 
curve  that  turned  to  the  right,  and  I  could 
not  see  any  distance  from  that  side  as  tbe 
track  curved.  I  suppose  I  could  see  some 
sixty  or  seventy  feet  on  tbat  curve.  On  tbe 
right-hand  side  I  could  see  down  tite  track 
some  distance.  The  curve  comes  to  the 
right,  and  tbe  engineer  was  on  the  Inside  of 
tbe  curve.  Looking  out  tbe  other  side,  X  could 
see  only  a  very  little  way.  The  reason  was 
that  Ibe  boiler  was  in  the  way."  Tbe  engine 
upon  wblcb  these  parties  went  at  Kenedy 
was  the  same  one  which  ran  over  the  child. 
It  was  at  Newberry's  place  where  the  acci- 
dent occurred,  and  he  was  familiar  with  the 
track  and  curve  at  tbat  plara.  His  testimo- 
ny and  otlier  testimony  shows  tbat  tbe  curve 
at  Kenedy  to  which  be  and  Seale  refer  In  tbe 
testimony  complained  of  was  similar  to  and 
substantially  tbe  same  as  tbat  where  the  ac- 
cident occurred.  He  stated:  "And  they  put 
the  engine  on  a  similar  curve  to  the  one 
where  the  child  was  killed,  and  when  I  look- 
ed I  was  very  much  surprised  tbat  I  could 
not  see  over  the  engine.  That  curve  looked 
pretty  much  like  the  curve  at  my  place,  but 
tbe  engineer  could  not  tee  anything  ahead  of 


blm  at  all.  The  reason  he  conld  not  see  was 
on  account  of  tbe  curve.   Tbe  way  tbe  en- 
gineer was  dttlng  at  the  curve  he  could  not 
see  the  road  ahead  of  him  at  aU.   The  en- 
gine itself  obstructed  tbe  sight.  Tbe  boiler 
was  BO  high  the  engineer  could  not  see  over 
It  His  stature  and  mine  are  about  tbe  same. 
I  don't  know  anything  about  the  degree  of 
tbe  curve.  I  know  it  is  a  similar  curve  to  the 
curve  at  my  plac&"    DettaiAanVa  witness 
Gallagher  testified  that  tbe  ordinary  curve  Is 
;  about  three  degrees.    "The  track  going  to- 
wards the  cattle  guard  is  what  we  call  a 
three-degree  curve."  Tbat  as  to  the  curve  at 
Kenedy  he  was  not  sure  it  was  tbe  same  de- 
gree of  curve  all  the  way.  It  posdUy  iraa  a 
j  compound  curve;   that  is,  more  carved  In 
I  one  place  than  in  anotiier.  He  did  not  think 
I  it  was  a  uniform  curve.  Tbe  end  on  the  ottan 
j  side  of  tbe  depot  Is  the  most  curved,  and  the 
I  greatest  curve  there  is  four  degrees.  Fnr- 
;  tber  up  it  is  a  little  less.   On  tbe  whole  he 
[  thought  it  was  a  four-degree  curve.  New- 
1  berry  was  allowed  to  testify:   "Mr.  Ooode 
I  told  me  be  did  not  tlilnfc  tbe  curve  at  Kenedy 
i  was  hardly  so  sharp  as  the  one  at  my  place, 
but  I  thought  It  was  about  tbe  Bani&'* 

From  this  evidence  of  Gallagher  the  Jncy 
could  have  found  tiiat  tbe  Kenedy  curv^ 
wbere  Newberry  and  Seale  made  tb^  ob- 
servattons,  was  somewhere  between  three 
and  four  degrees.  Or  from  tbe  testimony 
Newberry  they  could  have  found  the  degree 
ot  curvature  was  the  same,  or  practically  tbe 
same,  as  that  of  the  other  track.  The  only 
ob]ectl<m  to  the  testimony  of  Newbeny  was 
that  the  curve  on  which  the  engine  was 
standing  was  not  tbe  same  as  the  one  on 
which  the  child  was  killed,  and  the  curve 
was  of  a  different  degree.  To  Seaie'a  testi- 
mony tbe  objection  was  the  same,  uid.  In 
addition,  that  tbe  witness  was  not  shown  to 
be  an  engineer,  or  fomlliar  with  an  engine, 
and  because  it  was  not  tbe  same  engine. 
(Seale  was  shown  to  be  a  snrv^i>r  of  many 
years'  experience,  and  tbe  engine  was  shown 
to  have  been  the  same  one  which  struck  the 
dilld,  so  the  objection  that  remains  is  tbat 
the  curve  was  not  shown  to  be  tbe  same.)  If 
the  curve  was  Ibe  same,  persons  not  experts 
were  rompetent  to  observe  the  lines  of  vision 
from  tbe  engine,  and  to  testify  to  the  results. 
The  conditions  were  similar,  and  practically 
tbe  same.  It  was  tbe  same  engine.  New- 
berry was  about  tbe  same  stature  as  tbe  en- 
gineer on  tbe  engine  that  killed  tbe  child. 
The  place;  it  Is  true,  was  different,  bnt  Ibis 
was  of  no  consequence  as  regards  tbe  admis- 
sibility of  the  testimony  offered  if  it  was  ac- 
companied by  testimony  showing  tite  curve 
to  be  tbe  same,  or  practically  the  saine^  Tbe 
testimony  Is  tbat  tbe  curves  wrae  similar,  or 
practically  tbe  same;  and  ev«i  the  testi- 
mony of  Gallagher  Indicates  that  Newberry 
was  about  rl^it  Tbe  purpose  of  ai^ll<>e 
in  offering  tbe  testimony  was  to  sliow  wbat 
tbe  lines  of  vision  wko  of  tbe  engineer  and 
fireman,  with  tbe  engine  on  such  a  tmdL 
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Tbera  does  not  appear  to  have  been  any  con- 
flict la  the  evidence  as  to  the  ability  of  the 
fireman  to  have  Been  the  place  of  the  acci- 
dent for  a  long  distance,  except  for  tbe  clump 
of  bushes.  There  does  not  seem  to  have  been 
any  conflict  In  ttie  fact  that  the  engineer 
cotdd  not  see  over  the  engine^  or  that  dny 
degree  of  curve  would  to  some  extent  have 
caused  the  engine  to  obstruct  tiie  view  of 
the  track  ahead  of  him.  Experiments  were 
made  with  the  same  engine  at  tbe  place  of 
tbe  accident,  and  the  results  testified  to.  It 
seems  to  ns  that  tbe  testimony  concerning 
the  similarity  of  the  curves  was  sufficient 
to  authorize  the  court  to  admit  tbe  testimony 
of  exp«lments  at  Kenedy,  and  that  the  Judg- 
ment ought  not  to  be  reversed  for  this  mat- 
ter. Burg  V.  Ry.  Co.  (Iowa)  67  N.  W.  683, 
48  Am.  St.  Rep.  419.  Upon  another  trial  tbe 
difference,  If  any,  between  tbe  curves,  can 
doubtless  be  better  established.  Testimony 
of  this  character  ought  not  to  be  admitted 
If  the  dlfterence  in  conditions  Is  probably 
such  as  would  have  a  tendency  to  confuse  or 
mislead  the  jury  In  considering  tbe  matter 
at  issue. 

Tbe  third  and  thirteenth  assignments  are 
well  taken. 

The  court,  at  defendant's  request,  gave  tbe 
following  Instrnctlon:  "If  yon  l»lieve  that 
tbe  employes  of  defendant  in  charge  of  said 
engine  were  acting  as  men  of  ordinary  pru- 
dence would  have  acted  In  operating  said  en- 
gine and  In  maintaining  a  lookout  from  said 
engine  at  the  time  Ibey  observed  the  child 
on  the  track,  and  you  further  believe  that  as 
soon  as  they  discovered  said  child  they  at 
once  used  all  means  then  within  thetr  power 
consistent  with  the  safety  of  the  engine  and 
train  to  have  avoided  Injuring  said  child, 
then  yon  will  OnA  for  tbe  defendant."  In 
this  the  jury  were  told  to  find  for  defendant 
If,  at  the  time  those  on  tbe  engine  observed 
tbe  cblld  on  the  track,  they  were  acting  with 
ordinary  prudence  In  operating  the  engine 
and  in  maintaining  a  lookout  This  clearly 
was  calculated  to  cause  the  Jury  to  Ignore 
the  Issue  of  previous  negligence  In  reference 
to  keeping  a  lookout  and  in  not  having  dis- 
covered tbe  child  sooner.  The  rule  appears 
to  be  settled  In  this  state  to  the  effect  that, 
If  the  parents  were  guilty  of  contributory 
negligence  in  permitting  tbe  boy  to  be  on  the 
track,  defendants  ow^ed  plaintiff  no  duty  ex- 
cept after  discovering  its  danger.  Previous 
negligence  as  to  lookout  would  be  Immaterial. 
On  the  other  hand.  If  they  were  not  guilty 
of  contributory  negligence,  then  It  was  a 
question  for  the  Jury  to  say  whether  or  not, 
under  all  tbe  drcum  stances,  defendant's  em- 
ployte  were  negligent  In  not  sooner  discov- 
ering Its  danger.  Ry,  v.  Vaughn  (Tex.  Civ. 
App.)  23  S.  W.  74B;  Ry.  v.  Watklns,  88  Tex. 
24,  29  S.  W.  232;  Ry.  v.  Staggs,  90  Tex.  4G1, 
39  S.  W.  205;  Ry.  T.  Long  (Tex.  Civ.  App.)  74 
S.  W.  5ft. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 


MASTKRSON  v.  HEITMANN  &  CO.* 
(Court  of  Glvll  Appeals  of  Texas.   Nov.  11, 
1903.) 

CONTRACTS— AHBIOUITT  —  CONSTRUCTION  BT 

PARTIES  — APPEAL— ASSIQNMBNTS  REVIEW- 
ABLE—INFORMAL  BRIKFS, 

1.  An  order  for  tbe  isatallatioD  of  an  Irrifca- 
tion  pump,  riding,  **I  to  furiuHh  all  tbe  founda- 
tions and  common  labor,"  douu  uot  necessarily 
exclude  tbe  constructiou  that  tbe  foimdutioa 
was  to  be  constructed  under  the  direction  of, 
and  iu  accordance  with  plans  and  specili cations 
to  be  furnished  by,  the  seller. 

2.  \Vhere,  at  the  beginning  of  tbe  perform- 
ance of  a  contract  for  tbe  installation  of  an  ir- 
rigation pump,  containing  a  provision  that  the 
buyer  was  to  furnish  the  foundation  and  com- 
mon labor,  a  Quettlion  arose  as  to  whose  duty 
It  was  to  give  directions  for  the  foundation, 
and  the  aeiler  aociuiesced  in  the  buyer's  con- 
struction that  it  was  bis  (the  seller's)  duty,  and 
sent  a  man  to  giye  such  directions,  and,  in  let- 
ters to  the  buyer,  did  not  deny  bis  dnty,  he 
conid  not,  in  an  action  on  tbe  contract,  urge 
that  it  was  the  buyer's  duty  to  construct  the 
fOumlatioD  without  any  direction  from  him, 
and  that  tbe  buyer's  failure  to  do  so  was  the 
cause  of  delay  in  ercctiug  the  plant  within  the 
contract  time. 

3.  Where  tbe  question  of  the  suffldency  of 
evidence  to  snstam  the  verdict  is  raised  by  as- 
signments in  tlie  brief,  and  the  brief  contains 
statements  from  the  record  showing  that  such 
assignment  sboald  be  sustained,  tbe  Court  of 
Civil  Appeals  ought  not  to  refuse  to  consider 
tbe  assignment,  although  appellant  disregarded 
the  rules  of  the  court  in  the  manner  In  which 
he  prepared  his  brief. 

Appeal  from  District  Court,  Harris  County; 
Chas.  B.  Ashe,  Judge. 

Action  by  F.  W.  Heltmann  ft  Ca  against 
Branch  T.  Masterson.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

Hutctaeson,  (^mpbell  &  Hutcbeson  and 
Masterson  &  Masterson,  for  appellant.  Bw- 
Ing  &  Ring,  for  appellees. 

PLEiASANTS,  J.  Appellees  brought  this 
suit  against  appellant  to  recover  the  sums 
of  $140  and  $550,  alleged  to  be  tbe  unpaid 
balances  of  the  agr  ed  purchase  price  of  two 
pumps,  with  the  necessary  fittings  and  np- 
pllances,  sold  by  tbem  to  appellant,  and  the 
further  sum  of  $1,410.62,  al.e.,'ed  to  1  e  tbe 
reasonable  value  of  certain  goods,  wares,  and 
mercbandlse  sold  and  delivered  by  tbem  to 
tbe  appellant.  The  answer  of  defendant  ad- 
mitted tbe  balances  claimed  as  due  on  tbe 
purchase  price  of  the  two  pumping  plants, 
and  also  admitted  tbe  correctness  of  the 
larger  portion  of  the  open  account,  but,  as 
to  certain  items  In  said  account  which  were 
specified  in  the  answer,  denied  that  same 
■were  purchased  or  received  by  defendant. 
Tbe  answer  further  averred  that  the  pump- 
ing plant  was  purchased  by  defendant  under 
a  contract  with  the  plaintiffs  whereby  they 
undertook  to  Install  said  plant  on  defendanf  s 
farm.  In  Bexar  county,  and  have  tbe  same 
ready  for  operation  by  tbe  1st  day  of  May, 
1901,  but  that  plaintiffs  failed  to  comply 
with  their  said  contract,  and  did  not  con- 
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struct  the  plant  within  the  Bpedfled  time, 
and  In  fact  never  fnll7  completed  the  con- 
Btmction  of  same;  that  tba  defendant  had 
to  complete  the  conatmctlon  of  Bald  plant 
at  hla  own  cost  and  expense.  In  the  sum  of 
9300;  that,  by  reason  of  plaintUEs'  delay  In 
constructing  said  planl^  defendant  lost  the 
crop  npon  his  said  Caim,  which  was  of  the 
value  of  91B|000;  and  defotdant  prayed  for 
judgment  against  the  plalntUte  for  the  value 
of  said  crop,  and  for  the  sum  of  $300  ex- 
pended by  blm  In  completing  the  construe* 
tion  of  Bald  pumping  plant.  To  this  answer 
the  plalntUfs,  by  supplemental  petition,  re- 
plied as  follows: 

"(1)  They  denied  that  the  defendant  had 
sustained  any  loss  or  damage  by  reascoi  of 
any  of  the  matters  alleged  by  him. 

"(2)  They  pleaded  to  the  effect,  in  sub- 
stance, that  the  delay  was  caused  by  defend- 
ant's failure  to  perform  his  part  of  the  con- 
tract—especially In  falling  to  furnish  the 
foundation  for  the  pums^  as  in  du^  bound 
to  do. 

"(3)  They  further  pleaded  to  the  effect 
In  substance,  that  If  defendant  bad  sn*- 
talned  any  loss  by  reason  of  any  breach  on 
plaintiffs*  part,  the  damaging  consequences 
could  and  would  have  been  averted  by  ordi- 
nary care  on  defendant's  part,  as  In  duty 
bound,  80  far  as  might  be,  by  ordinary  effort 
and  moderate  expense;  and,  further,  that  the 
claim  for  damages  set  up  was  fictitious  and 
without  merit,  and  was  asserted  merely  as 
a  pretense  for  avoiding  payment  of  the  plain- 
tiffs' just  demand,  and  as  an  excuse  for  delay 
In  the  payment  thereof." 

The  trial  in  the  court  below  by  a  Jury 
resulted  in  a  verdict  In  favor  of  the  plain- 
tiffs for  the  full  amount  claimed  by  them. 

The  record  discloses  the  following  facts: 
The  appellant,  being  the  owner  of  a  farm 
in  Bexar  county,  which  he  desired  to  Irri- 
gate, procured  an  engineer  to  make  a  topo- 
grapbical  survey  of  said  farm,  run  the  levels, 
and  prepare  the  plane  for  an  irrigation  plant 
After  the  completion  of  these  plans,  appel- 
lant, with  a  map  or  sketch  of  same,  went  to 
appellees,  who  were  engaged  In  the  business 
of  selling  and  installing  pumps  and  other 
machinery  for  the  operation  of  irrigating 
plants,  and  requested  them  to  give  iiim  an 
estimate  of  the  cost  of  installing  a  pump  of 
sufficient  capacity  to  furnish  the  water  re- 
quired by  the  irrigation  plans.  Appellant  ex- 
plained to  appellees  that  unless  the  pump 
could  be  installed  and  put  in  operation  by 
the  1st  of  May,  1001,  he  did  not  desire  to 
purchase  same.  Appellees  would  not  make  a 
contract  to  furnish  the  pump  by  the  Ist 
of  May  until  they  had  sent  a  telegram  to 
the  factory  to  find  If  a  pump  sufficient  for  the 
work  could  be  procured  at  once.  After  learn- 
ing that  such  pump  could  be  procured,  they 
agreed  with  appellant  to  furnish  him  with 
same  and  have  It  Installed  and  in  operation 
by  the  1st  of  May,  1901.  The  price  agreed 
upon  for  the  pump  and  necessary  fittings  and 


the  cost  of  Installing  same  was  fl.OOD.  When 
tills  agreement  was  made,  appellant  explain- 
ed to  the  agent  of  appellees,  with  whom  the 
contract  was  made,  that  he  int«uled  to  use 
the  boiler  in  use  in  a  gin  which  he  had  on 
his  farm,  to  supply  the  power  txx  numing 
the  pump,  and  that  be  had  on  his  fkrm  the 
necessary  piping  for  conv^lng  the  rteam 
from  the  bollw  to  the  pump;  that  appellant 
would  have  all  the  hauling  done,  fumlah  all 
the  unskilled  labor  necessary  for  wtk  of 
Installing  the  pump,  and  tnmlsh  the  material 
for  the  foundation;  and  these  Items  were  not 
Included  in  making  the  estimate  of  tbm  cost 
of  the  pumping  plant  i^nxBllant  Htcb  in 
the  city  of  Qalveston,  and  flie  form  on  whldi 
the  pumping  plant  was  to  be  Installed  was 
near  the  town  of  Lacoste,  In  Bexar  county. 
Appellees'  place  of  buslnero  Is  at  Hoaston, 
Harris  county.  On  the  day  after  this  eon- 
tract  was  made,  appellees  tel^Aoned  appe- 
lant at  Galveston,  asking  permission  to  sub- 
stitute for  the  pump  contracted  for  one  that 
would  cost  $100  more.  In  response  to  this 
request  ai^llant  met  appellees'  agent  in 
Houston,  and,  after  consulting  with  tdm  In 
tbe  matter,  agreed  to  the  substitution.  Some 
days  after  this,  appellees'  agent  leQuested 
appellant  to  sign  a  written  order  for  the  ma- 
chinery. This  order,  so  far  as  It  bears  upon 
tbe  Issues  of  this  case,  was  as  follows; 

"April  6,  1901.  F.  W.  Heltman  A  Co., 
Houston,  Texas:  You  will  please  order  tor 
the  undersigned,  shipped  to  Lacoste,  on  or 
about  April  10,  1001,  one  8x12x12x10  Worth- 
Ington  compound  duplex  pump,  with  60  feet 
of  suction  and  discharge  pipe  and  tbe  nec- 
essary fittings  you  to  furnish  a  man  to  su- 
perintend erection  and  setting  of  pomp,  I 
to  furnish  all  foundations  and  common  labor 
and  necessary  pipe  to  make .  steam  connec- 
tion, which  Is  to  be  connected  by  you.  Pomp 
guaranteed  to  have  a  capacity  of  1,200  gaL 
per  minute  against  a  7S-foot  head,  with  a 
60  h.  p.  boiler.  Pomp  to  be  oected  by  May 
1. 

Cash  witii  order.  00 

Note  due  Nov.  1,  1901   550  00 

"[Signed]  Branch  T.  Masterson." 

Appellees  fully  understood  at  the  time  the 
contract  was  made  that  the  purap  was  want- 
ed to  furnish  water  for  the  purpose  of  irri- 
gating appellant's  crop,  and  that  the  crop 
would  need  the  water  by  the  Ist  of  May. 
Appellees  ordered  the  pump  shipped  at  once, 
and  it  reached  appellant's  farm  on  April 
26th.  Nothing  further  was  done  by  appel- 
lees in  tbe  performance  of  their  contract  un- 
til May  1st  when  they  telephoned  the  Alamo 
Ironworks,  at  San  Antonio,  and  arranged 
with  that  compaoy  to  iiave  the  pomp  in- 
stalled. On  May  3d  the  Alamo  Ironwtvki 
sent  a  man  to  the  farm  to  take  the  measure- 
ments for  the  suction  and  discharge  pipe 
for  the  pump.  This  piping  was  ami  out  to 
the  farm  on  May  IStb.  On  May  11th  ap- 
pellees addressed  the  following  letter  te  ap- 
pellant's manage  on  the  farm: 
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"May  11,  1901.  Mr.  Max  Relcheraer,  La- 
coBte,  Texiis—Dear  Sir:  We  have  arranged 
with  the  Alamo  Iroo  Works  to  attend  to  the 
setting  of  the  pump  sold  Mr.  Masterson. 
When  you  have  the  material  for  the  founda* 
tlon  and  the  mason  ready  please  communicate 
with  them  and  they  will  send  a  man  there 
to  superintend  the  setting  of  the  pump.  Mr. 
Masterson  called  on  us  yesterday  and  Is  very 
anxlons  to  get  the  pump  started,  and  the 
only  delay  that  can  be  caused  now  will  be 
by  yon  not  having  the  material  ready.  Please 
take  this  up  with  the  Alamo  Iron  Works, 
who  will  superintend  the  erection  of  the 
engine.  F.  W.  Helbnan  &  Oo." 

On  May  19th  appellant  wrote  appellees  as 
follows:  "I  am  Just  in  receipt  of  a  letter 
from  the  manager  on  my  ranch  to  the  elTect 
that  be  went  to  see  the  Alamo  Iron  Works 
about  the  foundation  for  the  pomp  on  my 
plantation  west  of  San  Antonio,  and  tbey  say 
yon  have  to  furnish  plans.  Under  our  con- 
tract everything  was  to  be  completed  by  May 
1st.  My  whole  year's  crop  is  depending  on 
your  completing  your  work.  This  Is  a  time 
contract,  and  while  I  know  that  you  are 
loaded  with  contracts,  that  will  not  be  any 
reason  for  me  to  lose  my  year's  crop  for  want 
of  the  pumping  plant  being  completed,  so  I 
beg  to  urge  you  to  complete  the  work  at  all 
hazards.  I  don't  want  to  have  a  heavy  loss 
for  either  of  us  to  bear  as  a  result  of  the 
delay." 

In  reply  to  this  letter,  appellees  on  May 
2l8t  wrote  appellant  as  follows: 

"May  21,  1901.  Mr.  B.  T.  Masterson,  Gal- 
veston,  Texas— Dear  Sir:  We  are  in  receipt 
of  yours  of  the  19th  inst.  and  In  reply  beg  to 
state  that  we  have  tel^raphed,  telephoned 
and  written  to  your  manager  at  Lacoste  to 
know  If  he  has  the  foundation  material  for 
the  pump  and  a  man  to  lay  the  foundation. 
We  are  ready  to  send  a  man  at  any  time  If 
he  has  the  material  on  the  ground.  We  hare 
been  unable  to  hear  from  him.  The  Alamo 
Iron  Works  have  today  advised  tis  that  the 
machinists  in  San  Antonio  are  all  on  a  strike 
and  we  will  have  to  send  a  man  from  here. 

"As  sooD  as  we  can  hear  from  your  ma'n- 
ager,  we  will  send  a  man  there  to  erect  the 
pump  and  complete  the  Job. 

"F.  W.  Heltman  ft  Co." 

The  telegram  referred  to  in  the  above  let 
ter  as  having  been  sent  appellant's  manager 
was  sent  on  the  same  day  the  letter  was  writ- 
ten, and  is  as  follows: 

"Houston,  Texas,  May  21,  1901.  To  Max 
Relcherser,  Lacoste,  Taas:  Have  you  foun- 
dation material  ready  on  the  ground.  An- 
swer. F.  W.  Heltman  ft  Co." 

In  reply  to  this  telegram,  appellant's  man- 
ager wrote  appellees  the  following  letter: 

"Idlewild  P.  0.  May  22,  1901.  P.  W.  Helt- 
man &  Co.,  Houston,  Texas— Dear  Sirs:  I 
received  your  telegram  asking  me  about  hav- 
ing the  foundation  material  ready  for  the 
MasteraoD  pump.  I  hare  been  waiting  to 
hear  from  yon  to  say  what  is  needed.  How 


much  rock»  brick  or  sand  and  ccmmt  la 

needed. 

"Please  send  me  foundation  plan  and  let 
me  know  what  is  needed. 

"Max  Belcheizer." 

On  May  2Sd  appellant  wrote  appellees  as 
follows: 

"Galveston,  Texas,  May  23,  1901.  Messrs. 
F.  W.  Heltman  ft  Co.,  Houston,  Texas— Gea- 
tlemen:  Yours  of  the  2l8t  to  hand  and  con- 
tents noted.  I  am  Just  in  receipt  of  a  letter 
from  my  manager  at  Lacoste  enclosing  your 
telegram  to  him  asking  If  the  material  for 
the  pump  foundation  was  ready  and  on  the 
ground.  He  stated  that  he  doesn't  know  and 
has  not  been  informed  how  much  brick  or 
stone  or  both  will  be  needed  for  the  founda- 
tion and  has  been  waiting  to  hear  from  you 
in  that  regard.  Now  If  you  will  either  write 
or  wire  him  the  exact  material  and  amount 
of  same  necessary  for  the  foundation  It  can 
be  placed  on  the  ground  all  ready  upon  very 
short  notice.  I  thought  that  the  very  pur- 
pose of  the  trip  of  the  party  you  sent  out 
there  was  to  decide  Just  such  details  as  this. 
Now  please  take  the  matter  up  Immediately, 
write  to  my  manager  exactly  what  you  want 
out  there,  and  It  will  be  on  band,  and  then 
send  our  your  man  to  put  up  the  pump.  It 
is  of  utmost  Importance  that  this  pump  be 
put  up  at  once  as  there  has  been  no  rain 
there  and  crops  are  needing  rain  very  badly. 

"[Signed]  Branch  T.  Masterson." 

Appellees  ha  reply  to  this  letter  wrote  ap- 
pellant as  follows: 

"May  24th,  1901.  Mr.  B.  T.  Masterson* 
Galveston,  Texas— Dear  Sir;  Replying  tt> 
yours  of  the  23rd  last  beg  to  state  that  we 
have  a  man  at  Lacoste  now  setting  your 
pump  and  have  instructed  him  that  if  there 
will  be  any  delay  in  getting  the  brick  to  pnt 
the  pump  on  a  timber  foundation  and  get  it 
started  at  the  earliest  possible  moment. 

"[Signed]  F.  W.  Heltman  ft  Co." 

The  statement  in  this  letter  that  appellees 
then  .had  a  man  at  the  farm  setting  up  the 
pump  was  not  accurate.  No  one  came  to  the 
farm  to  attend  to  the  matter  for  appellees 
until  May  25th,  when  the  Alamo  Ironworks 
sent  otit  a  man  to  designate  the  location  for 
the  pump,  and  give  appellant's  manager  direc- 
tions as  to  the  necessary  material  for  the 
foundation,  and  the  manner  In  which  same 
should  be  constructed.  This  man  left  after 
giving  the  necessary  directions  as  to  the  foun- 
dation. The  material  for  the  foundation  was 
promptly  procured  and  placed  on  the  ground 
by  appellant^s  manager,  but  the  foundation 
coald  not  be  constructed  because  appellees 
had  failed  to  send  anchor  bolts  vrith  the 
pump.  These  bolts  are  necessary  to  fasten 
the  pump  to  the  foundation,  and  must  be  put 
into  the  foundation  when  it  la  being  con- 
structed, so  that  the  cement  will  harden 
around  them  and  hold  them  In  position.  Ap- 
pellees' agent  who  made  the  contract  testi- 
fied that  the  anchor  bolts  were  not  a  part 
of  the  pnmp,  but  were  osnally  furnished  with 
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a  pump.  Appellees'  rcpreseotatiTe  who  gave 
directions  as  to  bow  the  foundatloD  should 
be  built  promised  to  send  the  bolts  out  They 
did  not  come  promptly,  and  appellant's  agent 
went  to  San  Antonio  and  tried  to  get  them 
from  the  Alamo  Ironworks,  but  failed.  These 
bolts  were  not  received  until  June  lOtb.  Aft- 
er their  receipt  the  foundation  was  construct- 
ed promptly,  and  was  completed  on  June 
14th,  and  appellees  notified  that  it  was  ready 
for  the  pump  to  be  placed  thereon.  No  one 
was  sent  out  to  pnt  up  the  pump  until  June 
30th.  The  work  of  erecting  the  pump  and 
putting  the  same  In  operation  was  further 
delayed  for  a  day  or  two  because  a  foot  valve 
had  not  been  sent  out  with  the  pump,  llie 
man  In  diarge  of  this  work  placed  the  pdmp 
In  position  and  got  It  in  operation  on  July 
7tb,  at  which  time  he  left  aM>ellant*8  ftum, 
and  nothing  further  was  done  by  appellees 
under  tbelr  contract.  As  Installed  by  ap- 
pellees, the  pump  could  not  be  opfflnted  so  as 
to  furnish  water  for  the  irrigation  plant. 
The  discharge  pipe  was  four  feet  too  short, 
and,  as  a  consequence,  did  not  bring  ilie 
water  to  the  top  of  the  bank  and  connect 
with  the  conveying  pipe.  Appelant  had  this 
and  other  defects  In  tbe  erection  of  the  pump 
remedied  at  a  cost  of  about  f 300.  The  evi- 
dence shows  that  appellant's  crop  was  greatly 
damaged  by  the  fAllure  to  Irrigate  it,  caused 
by  the  delay  In  erecting  the  pump.  The  evi- 
dence as  to  the  amount  of  damage  Is  meaga 
and  unsatisfactory,  but  we  think  there  was 
sufficient  evidence  on  tbia  point  to  have  au- 
thorized the  Jury  to  have  found  for  the  de- 
fendant for  a  portion  of  the  damages  claimed 
by  him,  in  event  they  had  found  that  plain- 
tiff, under  the  facts  In  evidence,  was  respon- 
sible for  the  delf^  In  the  erection  of  the 
pump.  Appellees*  agent  who  made  the  con- 
tract with  appellant  testified  that  the  delay 
*  in  the  nectlon  of  the  pump  was  caused  by 
the  failure  of  appellant  to  construct  the  foun- 
dation, and  that,  under  the  contract,  appellees 
were  not  required  to  furnish  plans  and  speci- 
fications for  the  foundation,  nor  to  superin- 
tend Its  construction. 

I'pon  these  facts,  we  are  of  opinion  that 
the  Jury  were  not  anthorteed  to  find  that  np- 
pelloes  were  not  responsible  for  the  delay  in 
installing  and  putting  In  operation  the  pump- 
ing plant  which  they  had  contracted  to  fur- 
nish appellant,  and  tbe  assignment  of  error 
which  assails  the  verdict  as  being  unsupport- 
ed by  the  evidence  should  be  sustained.  The 
order  for  the  machinery.  If  it  be  treated  as 
evidencing  tbe  entire  contract  between  the 
parties.  Is  not  nnamblguous  in  Its  terms  as 
regards  the  foundation  for  tbe  pump.  The 
clause,  "I  to  furnish  all  foundations  and 
common  labor,"  does  not  require  a  construc- 
tion which  would  exclude  the  idea  that  tbe 
foundation  was  to  be  constructed  under  the 
direction  and  in  accordance  with  plans  and 
specifications  to  be  furnished  by  the  appel- 
lees. The  language  used  in  tbe  contract  be- 
ing of  this  ambiguous  character,  the  Inter- 


pretation pnt  upon  it  b^  the  parties  aboold 
control  In  Its  construction.  In  the  very  incep- 
tion of  the  work  of  performing  the  contract, 
tbe  question  as  to  whose  duty  it  was  to  g^e 
directions  as  to  the  foundation  arose,  aiul  ap- 
pellant claimed  that  this  duty  devolved  upon 
appellees.  Appellees  acquiesced  In  this  con- 
struction of  tbe  contract  and  finally  sent  a 
man  to  appellant's  farm  to  give  directions  as 
to  where  and  bow  the  foundation  sboold  be 
constructed.  In  reply  to  tbe  several  letters 
written  them  by  appellant  and  his  manager, 
urging  them  to  proceed  with  the  work  and 
to  furnish  plans  for  the  construction  of  the 
foundation,  appellees  made  no  dental  of  the 
contention  of  appellant  that  It  was  tiieir  duty 
to  furnish  these  plans,  but  In  all  of  their 
letters  and  telegrams  acqnlesced  In.  appel- 
lant's construction  of  the  contract— that  lie 
was  only  required  to  furnish  the  materia: 
and  labor  tor  the  construction  of  the  ftmnds- 
tlon.  Having  given  this  construction  to  tbe 
contract,  and  induced  appellant  to  rely  npon 
their  promise  to  nunply  with  the  contract  as 
thus  construed,  it  would  be  manifestly  nnfafr 
to  permit  appellees  to  now  say  that  It  was  ap- 
pellant's duty  to  constroct  tbe  fbmidatlon 
without  any  direction  from  them,  and  that  his 
failure  to  do  so  was  the  cause  of  the  delay  In 
the  erection  of  the  plant  By.  Co.  v.  Johnson. 
74  Tex.  256,  11  S.  W.  1113;  Long  Bell  v. 
Stump,  80  Fed.  674,  30  C.  G.  A.  280;  Trust 
Go.  V.  Wabash  (C.  O.)  34  Fed.  251;  Davis 
T.  Shafer  (a  G.)  SO  Fed.  761;  Leavltt  t. 
Windsor  Ga,  64  Fed.  438,  4  G.  a  A.  42S. 

Appellees  object  to  our  consideration  ct 
the  assignment  raising  the  question  of  the 
Insufficiency  of  the  evidence  to  sustain  the 
verdict  because  appellant's  brief  Is  not  pre- 
pared according  to  the  rules.  Appellant  has 
Allied  In  several  respects  to  comply  with  tbe 
rules  to  preparing  his  brief,  and  we  would 
probably  not  be  required  to  consider  any  of 
the  questions  raised;  but  the  issue  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  v«-- 
dict  of  the  Jury  agatost  appellant  on  hi! 
claim  for  damages  being  raised  by  assign- 
ment presented  In  his  brief,  and  said  brl<>f 
containing  statemento  from  tbe  record  show- 
ing that  said  assignment  should  be  sastaJned, 
we  have  conclnded  that  we  onght  not  to  re- 
fuse to  consider  the  assignment,  notwith- 
standing appellant's  disregard  of  Oie  rules  of 
this  court  In  tbe  manner  in  which  he  hnR 
prepared  his  brief.  McCarthy  v.  Life  Ins. 
Co.,  T4  S.  W.  921,  7  Ct.  Bep.  667:  By.  Co.  v. 
McArthur  (Tex.  Sup.)  70  8.  W.  817. 

As  the  question  Is  presented  in  aj^llanfi 
brief,  It  is  not  apparent  that  any  error  vn« 
committed  by  the  trial  court  In  the  admission 
In  evidence  of  appellees'  account  txraks  and 
shipping  recdpts.  The  rules  of  evidence  u 
to  the  circumstances  under  whidi  such  erl- 
dmce  is  admissible,  and  tiie  pnipose  for 
which  It  can  be  nsed^  are  fundamental;  and. 
If  any  enor  was  committed  in  the  Introdac- 
tlon  of  this  evidence,  ft  Is  not  likely  to  be 
repeated  upon  another  trial. 
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Because,  In  our  opinion,  tbe  finding  of  the 
Jury  that  appelleea  were  not  entitled  to  recoT- 
er  anything  on  their  plea  In  reconvention  is 
not  supported  by  any  evidence  In  the  case, 
the  Judgment  of  the  court  below  la  reversed, 
and  tbe  cause  remanded  tor  a  new  trial.  Be* 
versed  and  remanded. 

On  Motion  tor  Rehearing. 
(Jan.  15,  1904.) 

In  orerrnUng  appellees'  motton  for  a  re- 
bearlng,  we  deem  It  pnqMEt  to  modify,  or 
ratbw  to  eqness  more  accnrately,  the  conclu- 
sions stated  by  OB  in  our  tormtr  opinion  filed 
Herein  m  November  11,  1808.  We  did  not 
Intend  in  that  opinlm  to  hold  that  nnder  tbe 
evidence  tbe  trial  court  should  have  Instruct- 
ed the  Jmy  to  find  that  appellees,  under  th^ 
contract  with  appellant,  were  required  to  fur- 
Diab  the  plans  and  speclflcationa  for  the 
foundation  for  the  pump,  and  to  superintend 
tts  construction.  The  jury  should  Vmk  to  all 
the  evldmce  In  the  caiw  to  detondne  upon 
whom  the  duty  of  fumishtng  tiie  plans  and 
specifications  for  the  foundation  and  super- 
Intending  tbe  Mmstructlon  of  same  devolved; 
and.  If  tbe  parties  by  tbelr  letters  and  acts 
bad  construed  tiie  contract  In  this  regard. 
BQch  practical  construction  should  be  accepted 
by  the  Jury  as  the  true  Intent  and  meaning  of 
the  contract  The  statement  in  tbe  last  para- 
graph of  our  former  opinion,  to  the  efTect 
that  ttiere  is  no  evidence  in  the  record  to  sus- 
tain the  finding  of  tbe  Jury  that  appellees 
were  not  responsible  for  any  of  the  delay  in 
the  erection  of  tbe  pumping  plant  Is  Justified 
by  tbe  undisputed  and  unexplained  fact  that 
after  the  foundation  was  constructed  there 
was  a  delay  of  two  weeks  on  tbe  part  of  ap- 
pellees In  proceeding  with  the  work  of  erect- 
ing the  pump.  It  Is  not  shown,  however, 
with  any  degree  of  certainty,  wbat  propor- 
tion of  the  damage  claimed  by  appellant  was 
caused  by  this  delay.  We  have  carefully  con- 
sidered the  various  points  urged  by  appellees 
against  our  Judgment  reversing  this  case,  but 
have  reached  tbe  conclusion  that  It  should  not 
be  disturbed,  and  the  motion  tax  rehearing  Is 
therefore  overruled. 

Ovamled. 

QABNER  et  al.  v.  BOTLB  et  al.* 

(Court  of  OivU  Appeals  of  Texas.   Dec.  14. 
1908.) 

BONA  FIDB  PURCHASBRS— NOTICB-EVIDBNCB 
—SUFFICIENCY— RIGHTS  OF  VENDEES— POW- 
URS  OF  ATTORNEY— CONSTRUCTION. 

1.  In  a  suit  for  the  cancellation  of  a  power 
of  attorney  and  deed,  for  the  recovery  of  the 
land  conveyed  by  tbe  deed,  and  for  damages, 
evidence  examined,  and  held  safBcient  to  sus- 
tain findings  that  defendant  had  performed  hia 
contract  to  clear  the  title  to  the  lands  under 
the  power  of  attorney,  and  had  no  notice  of  the 
claim  of  certain  plaintltfa  under  an  unrecorded 
deed  execated  prior  to  tha  iiower. 

*IUliMrlns  danlad. 


2.  Where  an  attorney  In  fact,  acting  nnder 
a  power  authorizing  him  to  clear  the  title  te 
lands,  and  conveying  him  a  half  interest  there- 
in in  conaideration  of  hla  serviceB,  expended 
time  and  money  in  performing  his  part  of  the 
contract,  wlthoat  knowledge  or  notice  of  rights 
of  others  under  a  prior,  unrecorded  trust  deed 
to  the  lands,  he  became  vested  with  an  undi- 
vided half  interest  in  the  land,  which  he  could 
bold,  aa  an  innocent  purchaser  for  value,  against 
tbe  claims  of  the  ccstnls  que  truatent  even  con- 
ceding that  the  power  of  attorney  was  merely 
an  executory  contract,  and  vested  in  him  at  the 
time  of  its  execution  no  present  interest  In  the 
lu  nd. 

3.  The  title  of  a  vendee  of  one  who  lias  ob- 
tained title  aa  innocent  purchaser  is  good, 
though  tbe  vendee  at  tbe  time  of  bis  purchase 
be  charged  with  notice  of  tbe  adverse  eiiuities. 

4.  An  obligation  in  a  powei'  of  attorney  to 
recover  land  am!  clear  the  title  to  tbe  same 
does  not  require  the  obligor  to  pay  taxes,  or  any 
other  debt  due  by  the  obligee  for  whiclk  a  11^ 
on  the  land  might  exist 

Appeal  from  District  Oourt;  Harris  County; 
Chas.  E.  Ashe,  Judge. 

Action  by  F.  T.  Gamer  and  others  against 
John  T.  Boyle  and  another.  From  a  Judg- 
ment for  defendants,  plaintiffs  annal.  Af- 
firmed. 

Mark  O.  Fakes,  for  appellants.  Otto  Pape, 
P.  E.  McMahon.  and  McKlnney  &  Hill,  for 
appellees. 

PLEIASAXTS,  J.  This  suit  was  brought 
by  the  appellants,  F.  T.  Qamer,  Mrs.  Buby 
W^yndelts,  Joined  by  ber  husband,  M.  A. 
Wyndelta,  Miss  Pearl  Gamer,  and  Mrs.  Annie 
M.  Paschal,  Joined  by  ber  husband,  John  S. 
Paschal,  against  the  appellees,  John  T.  Boyle 
and  James  McMurry.  Tbe  petition  alleges, 
in  substance,  that  plaluUCFs  Mrs.  Wyndelts 
and  Miss  Pearl  Garner  are  the  owners  in  fee 
of  an  undivided  one-half  of  the  Arthur  P. 
Gamer  survey  of  land,  In  San  Jacinto  county; 
the  metes  and  bounds  of  said  survey  being 
set  out  In  said  petition.  It  then  alleges  that 
on  or  about  the  8th  day  of  July.  1!)01,  tbe 
defendant  John  T.  Boyle  fraudulently  pro- 
cured from  plaintiff  Mrs.  Paschal  and  ber 
husband  a  power  of  attorney  authorizing 
said  Boyle  to  clear  tbe  title,  and  recover  and 
take  possession  of  any  lands  In  tbe  state  of 
Texas  belonging  to  the  separate  estate  of 
Mrs.  Paschal,  and  conveying  to  him,  in  con- 
sideration of  Rervlces  theretofore  rendered 
and  to  be  rendered  by  bim  under  said  powor 
of  attorney,  an  undivided  one-balf  of  any 
hind  belonging  to  Mrs.  Paschal  which  he 
might  recover  for  her;  that,  prior  to  the  exc- 
cntlon  of  said  jwwer  of  attorney,  Mrs.  Pas- 
chal, who  then  owned  an  undivided-  oue-balf 
of  said  Arthur  P.  Garner  survey,  conveyed 
her  Interest  In  same  to  plalntliT  P.  T.  Garner 
In  trust  for  tbe  use  and  benefit  of  her  then 
minor  children,  plaintiffs  Mrs.  Wyndelts  and 
Miss  Pearl  Gamer;  that  while  said  convey- 
ance In  trust  was  not  recorded  In  San  Jacin- 
to county  at  the  time  said  power  of  attorney 
was  executed,  the  defendants,  Boyle  and  Mc- 
Miury.  both  had  actual  notice  of  same,  and 
nnderstood  that  said  power  of  attorney  was 
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not  Intended  to  confer  upon  Boyle  any  au- 
thority with  reference  to  the  lands  Included 
within  Bald  couTeyauce,  or  to  pass  to  him 
any  Interest  therein;  that,  notwlthBtandlns 
said  knowledge  on  the  part  of  the  d^end- 
ants,  said  Boyle,  without  iDcnrrlxig  any  ex- 
pensea  or  doinx  anything  towards  clearing 
or  perfecting  the  title  of  Mrs.  Gamer  or  her 
said  coplalntUfs  In  said  Arthur  P.  Gamer 
survey,  conveyed  to  hia  codefendant  an  un- 
divided one-fourth  interest  therein.  The 
prayer  of  the  petition  Is  for  a  cancellation  of 
said  power  of  attwney  and  said  deed  from 
Boyle  to  McMurry,  for  the  recovery  of  the 
land  thereby  conveyed  to  McMorry,  and  for 
damages  against  both  defmdants  for  their 
alleged  wrongful  acts.  The  d^endants  filed 
separate  answers,  and  each  denied  generally 
and  specially  the  allegations  of  flie  petition 
as  to  notice  of  the  conveyance  from  Mrs. 
Paschal  to  her  children.  The  defendant  Mc- 
Murry pleaded  that  he  was  an  Innocent  pur- 
chaser for  value  of  the  laud  conveyed  to 
him  by  Boyle,  and  prayed  that  he  be  pro- 
tected In  said  purchase.  Tim  defendant  Boyle 
pleaded  specially  that  be  had  performed  all 
of  the  conditions  required  of  him  under  said 
iwwer  of  attorney,  and  thereby  became  the 
lawful  owner  of  the  undivided  one-fourth  In- 
terest In  said  land;  that  he  had  no  knowledge 
whatever  of  any  outstanding  equities  against 
said  land,  or  any  part  thaeof;  that  he  had 
no  notice  whatever  of  said  trust  deed,  and 
in  good  faith,  for  a  valuable  consideration,  he 
conveyed  to  his  codefendant,  McMurry,  of 
San  Jacinto  county,  Tex.,  a  one-fourth  In- 
terest in  said  land;  that  at  the  time  of  said 
conveyance  be  had  expended  large  sums  of 
money  In  and  about  perfecting  the  title 
thereto,  and  believed  himself  to  be  the  right- 
ful owner  of  the  Interest  conveyed.  He  fur- 
ther alleged  that  plalutiS  Mrs.  Paschal  exer- 
cised ownership  over  said  property,  and  lu- 
duced  bim  to  believe  that  she  owned  the 
same  and  had  authority  to  contract  with 
reference  thereto,  and,  relying  upon  her 
representations,  he  expended  money  and  time 
in  clearing  her  title  to  same,  and  if  It  should 
be  held,  for  any  reason,  that  he  acquired  no 
right  In  said  lands  under  said  power  of  at- 
torney, that  he  has  been  damaged  by  the  acts 
of  plaintiffs  in  the  sum  of  $1,C00,  for  which 
he  prays  judgment,  and  asks  that  be  have  a 
Hen  upon  the  land  to  secure  same.  He  fur- 
ther prays  for  equity  and  general  relief. 
The  cause  was  tried  In  the  court  below  with- 
out a  Jury,  and  Judgment  rendered  in  favor 
of  the  defendants— that  plaintiffs  take  noth- 
ing by  their  suit.  From  this  Judgment,  plain- 
tiffs below  prosecute  this  appeal. 

The  evidence  In  the  case  Is  practically  un- 
disputed, except  upon  the  Isaue  of  whether 
the  defendants,  or  either  of  them,  acquired 
the  land  claimed  by  them  without  notice  of 
the  conveyance  from  Mrs.  Paschal  to  her 
children.  The  power  of  attorney  given  by 
Mrs.  Paschal  and  her  husband  to  defendant 
Boyle  is  as  follows: 


"Stats  of  Texas,  Connie  of  Harci&  Know 
all  men  by  these  presents:  That  we,  Aniil* 
M.  Paschal,  Joined  by  her  busband,  John 
8.  Paschal,  residents  of  the  Ci^  of  Houston, 
Harris  County,  Texas,  have  made,  consti- 
tuted and  appointed,  and  by  these  prearats 
do  make,  constitute  and  appoint  labn  T. 
Boyle,  our  true  aud  lawful  attorney  for  uj. 
and  in  our  name,  place  and  stead,  to  aA» 
demand,  recover  aud  receive  all  and  any  lots, 
parcels  or  tracts  of  land,  located  and  adtu- 
ated  In  any  Oounty  in  the  State  of  Texas, 
belonging  and  beli^  the  separate  property 
of  Annie  M.  Paschal;  and  we  do  bseby  au- 
thorize our  said  attorney,  to  institute  in  our 
names,  any  and  all  suits  that  may  be  neces- 
sary to  be  iDstitnted  in  that  behalf,  giving 
and  granting  to  our  said  attorney  foil  power 
and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  requisite 
and  necessary  to  be  done  In  and  about  the 
premises,  as  fully  to  all  Intents  and  pur- 
poses as  we  might,  or  could  do  if  persona  Uj 
present,  hereby  latlfying  and  confirm  Lag 
whatsoever  our  said  attorney  shall  and  may 
do  by  virtue  hereof  In  the  pre  ml  seat 

"And  we  do  hereby  agree  and  by  this  in- 
strument hereby  bargain,  grant,  sell,  alien 
and  convey  a  one-half  Interest  In  and  to  all 
those  certain  lots,  parcels  or  tracts  of  land, 
located  and  situated  In  any  county  in  the 
State  of  Texas,  belonging  to  the  separate 
estate  of  Annie  M.  Paschal,  said  Interest  be- 
ing transferred  and  conveyed  for  the  services 
heretofore  rradered  and  hereafter  to  be  ren- 
dered by  the  said  John  T.  Boyle;  it  being  ex- 
pressly understood  that  the  said  Jotm  T. 
Boyle  will  personally  be  responsible  and  pay 
all  expenses  connected  with  the  recovery  of 
said  lands. 

"Witness  our  hands  at  HoustoD.  this  the 
8th  day  of  July.  A.  D.  1901.  [Signed]  Jobs 
8.  Paschal.   Annie  M.  PaschaL** 

On  July  23,  1895,  Mrs.  Paschal  executed  a 
deed  whereby  she  conveyed  to  F.  T.  Gamer, 
in  trust  for  the  use  and  benefit  of  her  chil- 
dren Mrs.  Wyndelts  and  Miss  Pearl  Gamer, 
who  were  both  then  minors,  all  of  the  land 
owned  by  her  In  Polk  and  San  Jadnto  coun- 
ties. At  the  time  this  conveyance  was  ex- 
ecuted, Mrs.  Paschal  owned  several  tracts  of 
land  In  Polk  county,  and  an  undivided  half 
Interest  In  the  Arthur  P.  Gamer  survey.  In 
San  Jacinto  county.  It  is  not  definitely 
shown  that  this  deed  was  delivered  to  the 
trustee  or  the  beneficiaries  named  therein, 
but  it  may  he  inferred  from  the  evidence 
that  such  delivery  was  made.  It  was  not 
recorded,  howeva*,  until  June  14, 1902.  Each 
of  the  defendants  swears  positively  that  bp 
never  heard  of  said  deed,  and  had  no  notice 
of  the  fact  that  Mrs.  Wyndelts  and  Miss  Gar- 
ner, or  either  of  them,  claimed  any  interest 
in  the  land  In  controversy,  until  after  the 
d^endant  Boyle  bad  conveyed  the  Interest 
acquired  by  him  under  said  power  of  attwaej- 
to  tiis  codefendant,  McMurry.  As  before 
stated,  ttie  evidence  upon  this  Issoe  Is  coo- 
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fllcting.  Mn.  FftKhal  teBtUed  that  tiie  told 
defendant  Boyle  at  the  time  sbe  gave  blm  tiie 
power  of  attorney  tbat  she  bad  conveyed  her 
Folk  and  San  Jacinto  county  lands  to  ber 
children.  She  fa  corroborated  in  tbla  state- 
ment by  one  of  htx  dangtatera  who  ia  not  a 
party  to  the  suit  H.  F,  Clifford,  a  son-ln-Iaw 
of  Mrs.  Foacbal,  teadfled  that  defendant  Mc- 
Mnrry  told  him  some  time  before  the  power 
of  attorney  to  Boyle  waa  ezecnted  that  Mrs. 
Paschal  had  conv^ed  the  San  Jacinto  land  to 
her  children,  and  for  this  reaaon  he  wonld 
not  tray  the  land  from  OlUFord,  who  was  try- 
ing to  sell  it  for  Mrs.  Paschal.  On  the  same 
day  that  the  power  of  attorney  was  executed 
Mra.  Paschal  also  conveyed  to  Boyle,  by 
deed,  her  lands  in  Polk  county  which  she  had 
previously  conveyed  to  her  cWdren.  This 
deed  to  Boyle  was  made  for  the  purpose  of 
enabling  him  to  settle  claims  against  the 
land,  and  sell  same  for  Mrs.  Paschal  as  her 
attorney  In  fact.  Boyle  does  not  seem  to 
have  any  definite  recollection  aa  to  wt^  a 
deed  was  executed  to  tlds  land,  in  addition  to 
the  power  of  attorney;  and  Mrs.  Paschal  tes- 
tlfles  that  she  did  not  know  the  instrument 
was  a  deed,  but  sniq[>osed  when  she  encuted 
it  that  ft  waa  a  power  of  attorney.  Acting 
under  this  deed,  Boyle  compromised^  aU  ad- 
verse dalms  to  the  Folk  county  lands,  and 
reconveyed  to  Mrs.  Paschal  her  portion  of 
same,  which  sbe  subsequently  sold.  It  Is  not 
shown  that  she  accounted  to  Mn.  Wynd^ta 
or  Miss  Oamer  for  tbe  proceeds  of  the  aale 
i>f  this  land.  After  the  execution  of  the  pow- 
er of  attorney,  Mrs.  Paschal  went  with  Boyle 
to  San  Jacinto  county  to  Invest^te  the  con- 
dition of  tbe  Garner  survey,  in  that  comity, 
and  presumably  for  the  purpose  of  assisting 
him  In  clearing  the  title  and  making  sale  of 
same.  Boyle  testified  that  he  made  several 
trlpa  froni  Houston  to  San  Jadnto  county  for 
tbe  purpose  of  getting  tbe  title  to  tbe  land 
In  a  marketable  condition;  that  be  employed 
a  surveyor,  and  had  the  survey  mn  out,  and 
its  lines  established;  that  there  were  a  num- 
twr  of  adverse  daimanta  to  the  land,  and  he 
employed  an  attorney  to  represent  him  in  prch 
curing  releases  from  said  claimants;  that  he 
procured  said  releases,  and  had  same  record- 
ed; and  that  the  title  to  said  land  is  now 
dear.  He  has  not  paid  the  back  taxes  due 
va  the  land,  beeanse  he  could  nevw  get  a 
statement  frmn  tne  county  collector  showing 
what  amount  waa  due  by  Mra.  Paschal. 
While  the  power  of  attorney  does  not  require 
Boyle  to  pay  taxes  that  were  due  on  the 
land,  he  seems  to  have  considered  that  be 
was  under  some  kind  of  obligation  to  pay 
same.  Since  the  sale  by  Boyle  to  McMurry. 
a  ault  has  been  brought  and  is  now  pending 
in  San  Jacinto  county  against  tbe  unknown 
owners  vt  a  portion  of  the  Arthur  P.  Oamer 
survey  to  recover  taxes  due  on  said  survey 
from  the  year  1880  to  1898,  inclusive;  the 
amount  of  taxes  and  penalties  claimed  In 
eald  suit  being  $661.87.  After  having  the 
land  Borveyed,  and  piocniing  the  releases 


above  mentioned,  Boyle  sold  and  conv^ed 
hla  Interest  in  same,  acquired  under  aald 
power  of  attorney,  to  the  defendant  Mc- 
Murry, for  a  cash  consideration  of  940(K 
This  deed  from  Boyle  to  McMurry  was  ex- 
ecuted on  May  14,  1902.  On  the  19th  day 
of  May,  1902,  Mrs.  Paschal  and  her  busband 
necuted  a  power  of  attorney  to  her  son-in- 
law  H.  F.  Clifford,  authorlalng  him  to  enter 
upon  and  take  possession  of,  and  to  mort- 
gage or  sdl  or  otherwise  dispose  of,  any  and 
an  lands  in  the  state  of  Texaa  belonging  to 
her.  Both  Mrs.  Paschal  and  Boyle  testify 
that  the  pow«  ot  attorney  to  blm  had  been 
revoked,  and  he  expressly  disclaims  any  fur- 
ther rights  thereunder. 

We  think  the  evidence  above  stated  sus- 
tains tbe  Judgment  of  the  court  below.  Con- 
ceding, for  the  sake  of  argmuoit,  that  the 
power  of  attorney  from  Mrs.  Paschal  to 
Boyle  was  merely  an  executory  contract  and 
vested  In  blm  ao  present  Intereat  in  the  land, 
If  at  the  time  he  procured  said  power  of  at- 
torney he  had  no  knowledge  of  the  claim  of 
Mrs.  Pascbal's  children  under  tbe  trust  deed, 
and.  without  any  notice  of  said  claim,  ex- 
pended his  time  and  money  in  performing  bis 
part  of  the  contract,  after  such  performance 
he  became  vested  witii  an  undivided  one-half 
Interest  in  the  land,  and  could  hold  the  same, 
as  an  Innocent  purchaser  for  value,  against 
the  claim  of  the  children  under  the  unrecord- 
ed deed. 

The  evidence  being '  anffldent  to  sustain 
the  findings  that  Boyle  had  performed  his 
contract  under  said  power  ot  attorney,  and 
that  he  had  no  notice  of  the  claim  of  ap- 
pellees under  the  unrecorded  deed,  none  of 
appellant's  assignments  of  error  can  be  sus- 
tained. It  Is  unnecessary  to  conalder  tbe  as- 
signments categorically  or  in  detail.  It  is 
auffldent  to  say  that,  while  the  abstract  prin- 
ciples of  law  lUTOked  by  the  amignmento  are 
correct,  all  of  them  are  ]^edlcat»d  upon  the 
untenable  fact  thewy  that  the  evidence  ia 
not  Buffldent  to  sustain  the  findings  of  the 
court  that  the  defendant  Boyle  had  no  notice 
of  the  unrecorded  deed,  and  that  he  perform- 
ed his  part  of  the  contract  under  the  imwer 
of  attorney  from  Mrs.  Paschal. 

It  becomes  mineceesary  for  us  to  determine 
whether  the  deed  from  Boyle  to  McMurry 
was  merely  a  quitclaim,  and  therefore  would 
not  support  the  t^ea  of  Innocent  purchaser. 
Boyle,  by  reason  of  his  Ignorance  of  the  claim 
of  plaintiffs  under  the  unrecorded  deed,  hav- 
ing obtained  a  good  title  to  the  land,  the  title 
of  his  vendee  would  be  eqaally  good,  not- 
withstanding the  fact  that  such  vendee 
might  at  the  time  of  his  purchase  be  char- 
ged with  notice  of  such  claim.  Hickman  v. 
Hoffman,  11  Tex.  Civ.  App.  807,  33  B.  W. 
257;  1  Story's  Eq.  Jur.  409. 

In  regard  to  the  failure  of  Boyle  to  pay  tiie 
taxes  due  upon  the  land,  It  is  sufficient  to 
say  that  It  does  not  ap[>ear  from  the  power 
of  attorney  or  otherwise  that  his  interest  In 
the  land  was  not  to  vest  until  the  taxes  due 
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thereon  had  been  paid.  His  undertaking  and 
obligation  under  said  Instrument  was  to  re- 
cover the  land,  and  clear  the  title  to  same, 
and  this  obligation  did  not  require  bim  to 
pay  taxes  or  any  other  debt  due  by  Mrs. 
Paschal  for  which  a  lien  upon  the  land  might 
exist 

We  are  of  opinion  that  the  Judgment  of  the 
court  below  should  be  affirmed,  and  it  !•  bo 
ordered.  Affirmed. 


FOSTER  V.  ROSS  et  at* 

(Oonrt  fA  CItU  Appeals  of  TucaiL   De&  1, 

1903.) 

STATUTE  OF  FRAUDS— A ORBBMBNT  TO  CON- 
VEY LAND-WANT  OP  CONSIDSRATION-WAR- 
RANTY  OF  TITLE— ACTION  FOR  BREACH- 
DEFENSES  —  TRANSACTION  CONSTITUTING 

TRUST. 

1.  An  agreement  by  a  vendor,  who  had  re- 
nerved  a  lien  in  his  deed  for  the  balance  dne  | 
fHJ  the  purchase  price,  to  buy  in  the  land  at  a 
forecloaare  sale  in  fnU  aatisfaction  of  his  Judg- 
ment for  the  balance  dne  him,  and  to  deed  the  i 
land  to  the  purchaser,  or  to  some  one  named  i 
by  her,  in  case  she  should  withiu  a  reasoittit)]*;  i 
time  pay  him  a  specified  snm,  was  an  afcree-  , 
ment  to  convey  land,  within  the  statute  of  i 
Craods.  and  should  have  bem  in  writing. 

2.  The  transaction  did  not  crastltute  a  trust. 
S.  Where  a  vendor,  in  consideration  of  the 

Snrchaser's  agreement  to  forbear  resisting  his 
emand,  against  which  there  was  no  available 
defense,  promised  on  a  foreclosure  of  his  lien  > 
to  buy  in  the  land  In  full  saHsfnction  of  his  j 
judgment  for  the  balance  due  him.  and  to  there- 
after accept  for  the  land  from  the  purchass-er  a 
less  sum  than  she  owed,  the  promise  was  a 
mere  natuity;  the  purchaser  not  having  part- 
ed with  any  right  or  assumed  any  burden  In 
consideration  thereof. 

On  Rehearing. 

4.  Where  two  independent  actions  between  the 
same  parties  and  growing  out  of  the  same  trans- 
action, one  for  breadi  of  an  alleged  trust  agree- 
ment and  for  enforcement  of  ihe  same,  and 
the  other  for  breach  of  warranty  of  title,  are 
consolidated,  the  judgment  therein  was  severa- 
ble, it  two  distinct  judgments  were  not  in  faet 
rendered;  and  where  a  party  wgrieved  by  the 
judgment  as  to  the  trust  agreement  appeals 
therefrom,  but  not  as  to  the  judgment  as  to  the  > 
breach  of  warranty,  which  was  in  her  favor,  the 
court  cannot  review  the  latter  judgment  on 
croBs-assignmenta  of  error  by  the  aidvene  party, 
who  did  not  appeal  therefrom. 

Ai^ieal  firam  District  Oonrt,  Harris  Oonnty; 
W.  P.  Hamblen,  Judge. 

Two  separate  stilts  by  Oorra  Bacon  Foster 
against  J.  H.  Burnett  for  breach  of  an  alleged 
trust  agreement,  and  for  enforcement  of  fbe 
same,  and  by  the  latter  against  the  former 
for  breach  of  warranty  of  title.  Pending  tbe 
suits,  which  were  consolidated  and  tried  to- 
gether, Burnett  died,  and  his  executors,  J.  O. 
and  Ellm  B.  Ross,  were  made  parties  tbere- 
ta  Judgments  were  rendered  against  the  i 
executors  as  to  the  breach  of  warranty,  and 
In  their  favor  as  to  the  trust  agreement,  and 
plaintiff  appeals.  Affirmed. 

Burke  &  Tarvlg  and  .Tames  R,  Masterson, 
for  appellant.  J.  R.  Burnett,  Edgar  Watklns, 
and  Frank  O.  Jones,  for  appellees. 

*WTlt  of  arror  denied  by  Sui>rcme  Court. 


GILL.  J.   In  1893  Corra  Bacon  Foet^.  tbe 
appellant,  bought  of  J.  H.  Burnett  (now  de- 
ceased) a  tract  of  about  3,500  acres  of  lao^ 
in  Harris  county,  known  as  "Pasadena.**  Tbe 
agreed  price  was  $00,000,  and  certain  real  es- 
tate In  the  dty  of  Houston,  belonglns  to  ap- 
pellant, and  known  as  tbe  "Brady  Place." 
was  accepted  at  a  valuation  of  $18,000  as 
part  payment.   Burnett  deeded  Pasadena  to 
appellant,  taking  vendor's  Hen  notes  for  tbe 
balance  due,  and  resen'lng  the  Hen  in  tbe 
deed.    Appellant  conveyed  to  Burnett  the 
Brady  place,  giving  a  warranty  deed  there- 
for. Appellant  thereafter  made  sales  of  parts 
of  the  Pasadena  tract,  taking  vendor's  lien 
notes  therefor  aggregating  between  nine  and 
ten  thousand  dollars.   These  notes  were  ral- 
neless  as  mere  notes,  but  valuable  because  of 
the  Hens.  They  were  turned  over  to  Burnett 
In  lieu  of  bis  original  lien  on  the  land  they 
represented.  The  notes  executed  by  appellant 
to  Burnett  for  the  purchase  money  of  Pasa- 
dena became  due,  and  she  found  she  could 
not  meet  them.    She  approached  Burnett, 
and  asked  for  time  and  opportunity  to  sell 
the  land  and  pay  them;  her  idea  being  that 
tbe  value  of  tbe  land  exceeded  tbe  balani-e 
due,  as  evidenced  by  tbe  notes.  Burnett  con- 
sented to  cancel  the  debt  If  appellant  would 
pay  $37,000  "In  a  few  days."   This  she  failed 
to  do.    Burnett  thereafter  sued  upon  the 
notes,  foreclosed  bis  lien,  and  bought  in  tbe 
land  at  foreclosure  sale  for  fSOO,  which  sum 
he  credited  on  tbe  judgment.    He  had  dis- 
covered that  there  existed  against  the  land 
which  he  had  received  from  appellant  a  mort- 
gage for  $3,2fi0.   This  he  found  It  necessary 
to  pay  off,  with  interest.    This  mere  outline 
of  tbe  facts  will  be  supplemented  further  on 
in  this  opinion  as  the  questions  presented 
may  require. 

Appellant  brought  this  suit  against  Bur- 
nett, averring.  In  substance,  that,  prior  to 
his  foreclosure  suit,  Burnett  had  agreed  to 
bay  In  the  land  at  foreclosure  sale  In  full 
satisfaction  of  bis  Judgment,  and  deed  same 
to  her,  or  to  some  one  named  by  her,  in  case 
she  within  a  reasonable  time  should  pay  lilm 
$37,000  cash.    She  was  to  find  a  purchaser 
for  the  land  for  that  sum  or  more,  to  whom 
he  would  make  the  deed  upon  payment  of  tbe 
stipulated  amount.   She  averred  that,  In  pur- 
suance of  this  arrangement,  Burnett  fore- 
closed bis  Hen  and  bought  in  tbe  land;  that 
by  force  of  the  agreement,  he  took  the  title 
in  trust  for  her;  that  thereafter,  within  s 
reasonable  time,  she  found  cash  purchasers 
for  a  greater  sum  than  tbe  amount  named  in 
tbe  agreement,  but  that  Burnett  refused  to 
perform  his  agreement,  repudiated  the  trust 
and  sold  a  large  portion  of  the  land  for  larfre 
sums  to  purchasers  having  no  notice  of  tbe 
trust,  to  her  great  damage,  for  which  she 
asks  redress,  and  for  the  enforcement  of  tbe 
alleged  trust  against  the  unsold  lands.  Tbe 
consideration  averred  for  the  alleged  mlde^ 
taking  on  the  part  of  Bomett  was  an  agree- 
ment  on  the  part  of  appellant  to  accept  serv- 
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Ice  of  the  BQlt  as  brought  In  Galveston  coun- 
ty, and  make  no  resistance  to  the  foreclosure. 
The  controlling  allegation  with  reference  to 
the  nature  of  Burnett's  undertaking  was  to 
the  effect  that  he  staonld  purchase  the  land 
at  foreclosure  sale,  taking  title  to  himself; 
that  such  purchase  should  be  In  full  satis- 
faction of  his  judgment;  and  tliat  in  case 
she  thereafter,  within  a  reasonable  time,  paid 
him  $37,000,  or  found  a  purchaser  who  would 
buy  the  lands  on  terms  to  her  advantage, 
enabling  her  to  pay  the  $37,000  and  have 
somethin!<  left  to  herself,  Burnett  should  part 
with  the  land  for  that  sum.  The  pleadings 
disclose  no  valid  defense  to  Burnett's  fore- 
closure suit,  and  the  facts  render  it  even 
more  certain  that  she  had  none.  Defendant 
answered  by  plea  to  the  Jurisdiction  on  the 
ground  that  by  tliis  suit  plaintiff  sought  to 
set  aside  the  judgment  of  another  court.  The 
pleas  In  bar  were  general  denial,  no  consid- 
eration, the  statute  of  frauds,  and  the  stat- 
ute of  limitations  of  two  and  four  years.  Be- 
cause of  the  mortgage  on  the  Houston  prop- 
erty, which  Burnett  found  it  necessary  to  dls- 
ebarge,  be  sued  appellant  on  her  warranty. 
This  suit  was  by  agreement  consolidated  with 
the  suit  above  mentioned,  and  the  two  were 
tried  together. 

This,  in  general  outline.  Is  the  nature  of  the 
litigation  we  are  called  on  to  review.  The 
pleadings  are  unusually  voluminous,  covering 
nearly  50  pages  of  the  record,  hut  we  believe 
a  fuller  statement  of  them  unnecessary. 

Pending  the  suits,  Burnett  died,  and  his 
executors  were  made  parties.  In  appellant's 
suit,  verdict  and  Judgment  was  for  defend- 
ant, but  the  Judgment  on  the  vendor's  lien 
notes  was  declared  satisfied  by  the  purchase 
of  the  land  at  sheriff's  sale.  This  Judgment 
appellant  seeks  to  reverse.  In  the  suit  on 
the  warranty.  Judgment  was  for  appellant, 
and  appellees  seek  Its  reversal  by  cross-as- 
signments of  error. 

To  say  the  very  least  the  evidence  Justi- 
fied the  coort  in  submitting  the  I-sue  of  the 
existence  of  the  contract  as  averred  by  appel- 
lant, an  effort  on  her  part  to  comply  with 
It,  and  its  repudiation  on  the  part  of  Bur> 
nett.  So,  If  the  errors  assigned  against  the 
trial  court  In  the  submission  of  these  issues 
are  valid,  the  judgment  should  be  reversed, 
and  the  cause  remanded,  unless  for  some 
reason  of  an  absolute  nature  the  Judgment 
should  be  permitted  to  stand.  Even  if  It  be 
held  that  the  facts  establish  the  contract  on 
wliich  appellant  relies,  it  falls  to  show  that 
it  was  in  writing.  It  also  shows  beyond  cou- 
troversy  that  it  was  entirely  unsupported  by 
a  consideration;  that  appellant  neither  parted 
with  any  right,  nor  assumed  any  burden,  in 
consideration  of  Burnett's  alleged  promise. 
These  two  we  regard  as  reasons  which  re- 
quire the  affirmance  of  the  judgment,  with- 
out reference  to  the  supposed  errors  of  which 
appellant  complains.  Of  the  first,  we  de^m 
It  necessary  to  say  no  more  than  this:  The 
contract,  as  averred,  obligated  Burnett  to 


reduce  hie  nndlspnted  rights  to  the  form  of 
a  judgment  and  to  purchase  tbL>  land  in  full 
discharge  thereof.    This  being  true,  even  if 
it  be  held  that  be,  by  electing  to  foreclose^ 
lost  the  superior  title  which  had  been  re- 
I  served  In  him  by  the  recitations  in  the  deed. 
I  his  purchase,  the  undisputed  effect  of  which 
i  was  to  satisfy  the  judgment,  imdoubtedly 
placed  the  title  again  In  him.    The  promise, 
therefore,  was  an  agreement  to  convey  land, 
which  should  have  been  in  writing.  The 
transaction  did  not  constitute  a  trust 

The  second  reason  is  equally  clear.  It 
seems  to  us.   Stripped  of  all  immaterial  mat- 
ter, the  situation  stands  thus:   Burnett  held 
vendor's  lien  notes  against  appellant  aggre- 
!  gating,  when  reduced  to  judgment  $57,752.- 
I  35.   This  not  only  bound  appellant  as  a  per^ 
1  sonal  obligation,  but  stood  as  a  lien  upon 
I  the  land.  Appellant  was  without  means,  and 
prior  to  the  suit  found  It  impossible  to  sell 
the  land  for  enough  to  take  advantage  of 
Burnett's  $37,000  proposition  and  discharge 
the  debt   The  obligation  was  past  duo,  and 
it  Is  not  even  pretended  that  she  bad  any  de- 
fense available  against  Burnett's  right  to  sue 
I  and  foreclose.    She  consented,  therefore,  to 
forbear  a  resistance  she  had  no  power  to 
make  against  a  demand  she  conceded  at  the 
time  was  valid.   The  suit  was  brought  The 
•ale  was  made,  and  Burnett  bought  for 
$600,  instead  of  the  face  of  his  Judgment 
The  Inadequacy  of  this  consideration  has  be- 
come immaterial  to  this  Inquiry,  Inasmuch 
as  the  court  In  response  to  a  prayer  of  ap< 
pellant,  has  declared  the  Judgment  satisfied 
by  the  sale.   Burnett  was  therefore  not  only 
parsulttg  an  absolute  right  but  according 
to  appellant's  own  contention,  took  such  a 
title  to  the  land  as  served  to  discharge  a 
$57,000  Judgment    His  promise,  therefore, 
to  accept  $37,000  for  the  land  within  a  rea- 
sonable time  amounted  to  no  more  than  an 
agre«nent  at  the  time  it  was  made  to  ac- 
I  cept  a  smaller  sum  than  the  debt  she  owed— 
I  a  promise  which,  under  the  facts,  was  a  mere 
I  gratuity.   For  the  reasons  given,  this  phase 

of  the  Judgment  must  be  affirmed. 
!     It  was  conclusively  shown  that  Bumetfs 
i  payment  of  the  mortgage  on  the  Brady  place 
was  a  necessity  which  amounted  to  a  breach 
of  appellant's  warranty.    None  of  the  pleas 
of  appellant  in  bar  of  Burnett's  demand  were 
established.    The  defense  that  the  transac- 
tion was  an  exchange  of  lands,  each  tract 
standing  surety  for  the  other,  cannot  be 
allowed.   The  Brady  tract  was  conveyed  to 
Burnett  at  an  estimated  value  as  a  first  pay- 
ment on  the  larger  tract  leaving  Burnett's 
I  lien  an  incumbrance  on  the  entire  Pasadena 
i  tract  to  secure  the  balance  due.    The  prln- 
1  ciple  applied  to  breach  of  warranty  in  mere 
exchange  of  lands  is  manifestly  Inapplicable 
j  here. 

The  Judgment  In  the  warranty  suit  Is  there* 
i  fore  reversed,  and  judgment  is  here  rendered 
I  In  favor  of  appellees  for  the  sum  paid  da 
,  the  mortgage  and  Interest    In  any  aspect 
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of  tbe  case,  the  result  seems  a  hard  one  upon 
appellant;  but  the  hardship  is  due  rather  to 
the  fluctuation  In  values  in  the  one  case,  and 
the  undisclosed  Incumbrance  In  the  other, 
than  to  the  tmjuat  operation  of  any  rule  of 
law.  However  this  may  be,  we  hare  de- 
clared what  we  believe  to  be  the  Inevitable 
Judgment  upon  the  facta. 

Reversed  and  rendered  on  citoBB-asslgn- 
■menta. 

On  Motion  for  Rehearing. 
(Dec.  17,  1903.) 

We  luTe  oarefully  considered  appellants 
motion  for  rehearing,  but  have  found  no  rea- 
son to  alter  our  conclusion,  in  so  far  as  the 
Judgment  in  appelant* s  suit  against  Burnett 
is  concerned.  We  bave  comduded,  however, 
that  we  cmnmltted  error  in  ccouldering  for 
■Any  pnrpose  appelleeif  enxuHisEdgnmedts 
complaining  of  the  action  of  the  trial  court 
In  the  disposition  of  th«  salt  of  Burnett  on 
tlie  warranty.  The  Question  of  practice  pre- 
sented was  not  called  to  our  attention  by  aih 
pellees  and  was  overlooked  by  ua.  ^pel- 
lees  did  oppose  the  consideration  of  the  cross^ 
assignments,  but  only  rat  the  ground  that 
they  Involved  questlonB  fact,  and  appel- 
lees bad  not  assailed  the  verdict  by  a  mo- 
tion for  new  triaL  Tbis  objectirai  was  not 
sound  as  to  one  of  tbe  croas-assignments*  as 
the  question  presented  by  that  one  was  of 
law.  It  Is  now  plain  that  the  Judgment  in 
the  consolidated  cases  was  severable.  In- 
deed, two  distinct  Judgments  may  properly 
be  said  to  have  been  rendered.  S'rom  tbe 
Judgment  in  tbe  warranty  case  apiKdlant 
did  not  appeal,  and  appelleea  have  not  ap- 
pealed. It  is  not,  therefore,  before  us  in  any 
form  for  revision.  In  such  casea  there  must 
be  an  appeal.  Woelts  v.  Woeltz.  8S  Tex.  618, 
67  &  W.  35;  Anderson  v.  SlUlnutn,  92  Tex. 
fi60.  tSO  S.  W.  676. 

Our  Judgment  revendng  tbat  prartirai  of  tbe 
judgment  of  tlie  trial  court  is  tiierefore  set 
aside,  and  the  Judgment  complained  of  on 
-ttiis  appeal  Is  affirmed  as  oKlglnally  ordered. 


STATE  V.  FINNSY. 
CSnpreme  Oourt  of  Missouri,  OirUhm  Sn.  2. 
Dec.  9,  1903.) 

INTOXICATINO  LIQUORS  —  POLICBJ  FOWBR  — 
DRUGGISTS  —  ALLOWING  LIQUOR  TO  BB 
DRUNK  ON  PREHISBS— PHYSICIANS. 

1.  Rev.  St.  1899.  |  8061.  declaring  that  anv 
■druggist  who  shall  suffer  alcohol  or  any  intoxi- 
cating liquor  to  be  drunk  at  or  about  his  place 
of  business  shall  be  guilty  of  a  misdemeanor, 
Is  not  void  as  an  unreasonable  and  unwar- 
rantable exercise  of  the  police  power,  as 
against  a  physician  also  mnning  a  drug  store, 
who  prescribes  Intoxicating  liauora  for  nia  pa- 
tient, and  allows  him  to  drink  tliem  in  the 
drug  store. 

Appeal  from  Circuit  Ooort,  Bollinger  Coun- 
ty; R.  A.  Anthony,  Judge. 

J.  M.  Finney  was  convicted  of  allowing  in- 
ioxlcating  liquors  to  t>e  drunk  at  his  drug 


store,  In  violation  of  Rev,  St  1899*  i  8061, 
and  appeals.  Affirmed. 

Ifoaes  Wbybark,  for  appellant  BUward 
0.  Grow  and  Bmce  Bamett  for  tbe  State 

BURGESS,  3.  The  defendant  was  con- 
victed In  the  circuit  court  of  Bollinger  county 
and  fined  $2S  under  an  indictment  cbnrging 
that  one  J.  M.  Finney,  late  of  the  county 

and  state  aforesaid,  on  or  about  tbe   

day  of  August,  in  the  year  1902,  at  and  In 
tbe  county  of  Bollinger  and  state  of  Missouri, 
aforesaid,  being  ttien  and  there  ft  druggist 
and  proprietor  of  a  drug  store,  and  a  pbar 
macist  and  a  dealer  in  drugs  and  medicines, 
unlawfully  and  willfully  then  and  tbeie  did 
suffer  and  knowingly  permit  intoxicating  liq- 
uor, to  wit,  one  pint  of  beer,  to  be  drunk 
at  and  about  his  place  of  businesa,  his  drns 
store,  contrary  to  the  form  of  tbe  statutes 
In  such  cases  made  and  provided,  and  against 
tbe  peace  and  dignity  of  the  state. 

The  case  was  tried  upon  tbe  fMlowIog 
agreed  state  of  facts: 

"(1)  That  the  defendant  is  a  physician  le- 
sidlng,  and  has  for  more  than  25  years  re- 
sided, in  BolUnger  county.  Mo.,  and  during 
all  the  time  has  been  a  regularly  authorized 
and  registered  and  practicing  physician,  ac- 
cording to  the  laws  of  this  state.  (2)  ^Riat 
his  residence  is  Leopold,  In  Bollinger  coonty. 
Mo.,  whereat  be  Is  the  owner  of  a  drug  store 
in  connection  with  bis  profession  as  a  physi- 
cian, and  owned  and  conducted  such  drug 
store  at  the  date  specified  in  the  indictment 
and  a  duly  registered  pharmacist  (S)  That 
Herman  Elfrank  was  one  of  bis  patients 
whom  he  had  treated  for  typhoid  fever,  and 
during  his  convalescence  he  bad  recommmd- 
ed  to  him  the  use  of  beer  In  moderate  quanti- 
ties, until  his  strength  had  fully  recuperated. 
(4)  That  the  said  Herman  Elfrank  called  at 
his  drug  store  for  beer,  during  bis  convales- 
cence aforesaid,  and  defendant  prescribed  It 
for  him,  and  first  wrote  out  a  written  pr^ 
scriptlon,  and  dated  and  signed  the  same  as 
a  physician,  in  which  prescription  the  name 
of  the  said  Herman  Elfrank  waa  written, 
he  being  the  person  for  whom  tbe  same  was 
prescribed,  and  further  stating  that  mttSt  In- 
toxicating liquor  was  prescribed  as  a  necM- 
sary  remedy,  and  the  amount  prescribed  was 
one  bottle— a  pint;  that  ihcrenpon,  after  tbe 
writliv  of  said  prescription  for  said  hcer. 
the  same  waa  sold  to  said  Elfrank  by  defend- 
ant at  his  drug  store,  beer  as  a  part  of  his 
stock  of  drugs,  and  the  prescription  was 
filed  and  preserved  as  the  law  requires.  (5) 
That  the  said  beer  was  furnished  to  said  Et 
frank  by  defendant's  clerk  after  said  pre- 
scription had  been  written  and  filed  and  «n 
the  same  day;  that  defendant  was  in  bts 
drug  store  when  he  wrote  the  presofptloii 
and  when  bis  clerk  sold  the  beer,  but  tbe 
beer  was  In  the  back  room  of  his  dnig  steic; 
and  It  was  In  that  room  that  tbe  beer  was 
kept  In  stock  and  was  delivered  and  drank. 
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"While  defendant  was  In  tbe  main  room  of 
the  drug  store,  which  was  In  the  front  of 
the  building,  bat  In  another  room;  that  de- 
fendant neither  consented  nor  objected  to 
tbe  drinking  of  tbe  beer  by  the  said  Herman 
£]frank  In  said  back  room  where  he  obtained 
It,  bnt  knew  that  he  drank  tbe  same  at  that 
place,  as  he  had  been  and  was  his  patient, 
and  he  had  treated  him  for  tTphold  fever, 
with  which  disease  be  had  been  confined  to 
his  bed  for  fally  three  weeks,  and  when  be  i 
prescribed  the  beer  the  said  Eifrank  was  con- 
valescent, but  not  fully  recuperated  from 
tbe  after  effects  of  the  disease,  and  It  was 
prescribed  to  him  In  good  faith  as  a  neces- 
sai7  remedy  during  bla  couTalescence.  (6) 
The  following  Is  a  diagram  of  tbe  building 
In  which  defendanfa  drug  store  was  locat- 
ed when  the  beer  was  sold  and  drank: 


(A)  Drug  store  In  which  defendant  was  when 
beer  was  drunk, 

(B)  Defendant's  office. 

<C)  Defendant's  consnltinc  room,  where  the 
beer  was  delivered  and  drauK  by  Eifrank. 


"On  the  foregoing  state  of  facta,  the  ques- 
tion la  submitted  to  the  court  whether  tbe 
defendant  la  guilty  of  any  offense  under  sec- 
tion 3051  of  the  Bevlsed  Statutes  of  1899, 
which  prohibits  any  druggist  or  dealer  In 
drugs  and  medicines  from  suffering  alcohol 
or  intoxicating  liquors  to  be  drunk  at  or 
about  bis  place  of  busineas. 

'*0harlea  O.  BeTelle.  Proaecutlng  Attorney. 

"J.  M.  Wnney." 

Thla  proaecution  is  bottomed  upon  section 
8061,  Rev.  St  1899,  which  reada  as  follows: 
"Any  druggist  or  dealer  In  drugs  and  medl- 
dnea  who  shall  suffer  alcohol  or  Intoxicating 
liquor  to  be  drank  at  or  about  his  place  of 
buslneaa,  sball  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  i^U  be  pim- 


Ished  by  a  line  not  exceeding  two  hundred 
dollars,  or  by  imprisonment' in  tbe  county 
Jail  not  exceeding  six  months." 

Defendant,  both  by  motion  and  in  arrest, 
raised  the  question  as  to  the  constitutionality 
of  this  statute,  and  in  support  of  his  position 
says  that  it  imposes  penalties  for  suffering 
tbe  beer  to  be  drank,  no  matter  what  the 
purpose  may  be,  and  Is  an  attempted  exer- 
cise of  the  police  power  which  is  unreasou- 
I  able  and  unwarrantable  as  against  a  physi- 
cian who  administers  such  liquors  In  good 
faith,  on  his  Judgment  as  a  physician,  to  his 
patient,  when  the  relation  of  physician  and 
patient  exists,  as  Id  this  case.  The  rights 
of  a  physlcan  to  prescribe  Intoxicating  liq- 
uors aa  a  medldne  for  bis  patients  may  be 
conceded,  but  the  practice  of  medldne  and 
the  business  of  a  druggist  are  two  different 
occupations,  and  the  fact  that  a  practicing 
physician  may  at  the  same  time  be  engaged 
in  tbe  business  of  a  druggist  does  not  confer 
upon  bim  as  such  any  greater  rights  or  privi- 
leges than  are  possessed  by  druggists  who 
are  not  physicians.  The  law  makes  no  dis- 
tinction between  tbe  rights  of  peraons  enga- 
ged In  the  business  of  druggists,  bnt  as  a  po- 
lice regulation.  In  the  Interest  and  well  being 
of  the  dtlzeos  of  the  state  and  their  morals, 
provides  that  intoxicating  liquors  shall  not 
be  drank  at  the  place  of  business  of  a  drug- 
gist, and  was  clearly  within  tbe  power  of  the 
Legislature  to  enact.  It  would  be  a  strange 
law,  even  If  not  unconstitutional,  which 
would  permit  a  physician  engaged  in  the 
business  of  a  druggist  to  prescribe  intoxicat- 
ing liquors  for  his  patients  to  be  drank  at 
bis  place  of  business,  and  to  deny  tbe  same 
privilege  to  other  persons  not  physldans  en- 
gaged in  the  same  business.  Furthermore,  it 
would  seem  that  a  person  whose  taealtb  would 
permit  him  to  go  to  a  drug  store  to  get  intox- 
icating liquors  upon  the  prescription  of  his 
physician  would  also  permit  him  to  take  it 
or  remove  it  from  that  place  after  bavlng 
obtained  it.  to  drink  It 

As  to  the  right  of  the  state  to  absolutely 
prohibit  tbe  manufacture  and  sale  of  intox- 
icating liquors  within  its  borders,  and  that 
such  a  prohibition  is  a  lawful  exercise  of  its 
police  power,  and  is  not  In  any  way  objec- 
tionable upon  constitutional  grounds,  it  is  no 
longer  a  debatable  question;  and.  this  being 
so,  we  are  nnable  to  see  wby  It  may  not 
In  the  exercise  of  the  same  power,  prohibit 
intoxicating  liquors  from  being  drank  at  the 
place  of  business  of  druggists  by  whom  sold; 
for  it  must  logically  follow,  if  t^lr  manu- 
facture and  sale  can  be  prohibited,  a  drug- 
gist who  sells  them  may  also  be  problblted 
from  permitting  them  bdng  drank  on  his 
premises.  Whether  the  law  would  be  upheld 
with  respect  to  sales  made  elsewhere,  and 
the  liquors  taken  to  and  drank  upon  tbe 
premises  of  a  druggist  who  did  not  sell  them 
in  a  prosecution  against  aucb  druggist  Is  not 
involved  in  this  case,  as  the  agreed  stato  of 
facts  shows  that  tbe  beer  In  question  in  the 
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case  at  bar  was  sold  by  defendant  aa  a  drug- 
gist, and  drank  upon  bis  premises  by  bis 
permission. 

Tbe  statute  applies  to  druggists  and  deal- 
ers in  drugs  and  medicines,  and  tbe  fact  tbat 
a  person  engaged  in  sucb  business  Is  a  prac- 
ticing physician  does  not  mal£e  it  a  special 
law.  It  applies  to  all  druggists  and  dealers 
in  drugs  and  medicines  alike,  and  is  neither 
local  nor  class  legislation,  and  is  not  in  con- 
flict with  the  Constitution. 

The  Judgment  la  afDrmed.  All  concur. 


TANDY  T.  ST.  LOUIS  TRANSIT  CO. 
(Supreme  Court  of  MIbboutL   Dec.  9,  1908.) 

PBRSONAT  INJURIES— MEASURB  OF  DAHAOBS- 
IHSTBUGTIONS— LOSS  OF  SERVICBt-DAH- 

AGES— EXCESSIVGNBSS. 

1.  In  an  action  by  a  husband  to  recoTer  for 
loss  of  services,  etc,  caused  by  injuries  to  his 
wife,  an  instruction  to  assess  plaintiff's  dam- 
age at  such  sum  as  would  be  a  fair  compensa- 
tion for  any  expense  incurred  by  plaintiff  as 
doctor's  bills,  for  medicine,  nurses,  etc,  not 
exceeding  tbe  amounts  claimed  for  these  items 
In  the  petition,  and  for  sucb  loaa  of  terrice  as 
was  occasioned  by  the  injuries,  and  for  future 
loss  of  service  which  would  in  reasonable 
probability  be  occasioned  by  the  injuries,  not 
exceeding  the  amount  claimed  in  tbe  petition, 
was  not  erroneous,  on  the  ground  tbat  it  au- 
thorised the  jury  to  place  plaintiiTa  damages 
too  high,  although  plafntlff's  own  evidence 
sho-wed  that  as  to  some  of  the  particulars  spec- 
ified he  was  not  damaged  to  the  amoimt  claim- 
ed in  the  petition. 

2.  In  an  action  by  a  husband  for  expenses  of 
medical  attendance  and  loss  of  his  wife's  serr- 
Ices,  occasioned  by  injuries  to  her.  In  which  the 
evidence  shoM-ed  tbe  first  Item  of  damage 
amounted  to  $219.50,  and  that  the  wife  was 
confined  to  her  bed  for  eiglit  weeks,  and  that 
her  injuries,  in  the  oidnion  of  attending  physi- 
cians, were  serious,  a  verdict  for  $600  was  not 
excessive. 

ValliaQt,  J.,  dissenting. 

In  Banc.  Appeal  from  St  Louis  dnmlt 
Court;  D.  D.  risher,  Judge. 

Action  by  C.  W.  Tandy  against  the  St 
Louis  Transit  Company.  From  a  jodgment 
for  plalnttfF,  defendant  appeals.  Affirmed. 

Btqrle,  Priest  ft  Lehmann,  Geo.  W.  Easley, 
LoD.  O.  Hockw,  and  Walter  H.  Saunders,  for 
appellant  Seneca  N.  &  S.  C.  Taylor,  for 
respondent 

FOX,  J.  This  cause  was  transferred  to 
court  Id  banc  from  division  No.  1  of  this 
court.  The  opinion  In  division  No.  1,  by  tbe 
esteemed  and  learned  judge,  fairly  and  ac- 
curately states  the  facts  in  the  cause,  as  well 
as  tbe  legal  questions  Involved  in  it.  With 
bis  permission  I  adopt  tbe  statement  of  tbe 
case  as  made  In  that  opinion,  which  Is  as  fol- 
lows: 

"The  petition  states,  In  substance,  that 
plaintUf's  wife  was  a  passenger  on  one  of 
•defendant's  street  cars,  tbat  the  car  stopped 
to  allow  her  to  allgbt,  and  while  she  was  in 
tbe  act  of  doing  so,  but  before  she  had  time 
to  alight,  the  servants  of  defendant  negU- 


geotly  caused  tbe  car  to  start  forward,  wbidi 
act  threw  her  to  tbe  pavement  and  inflicted 
serious  personal  injuries  to  her.  Tbe  dam* 
ages  sought  to  be  recovered  are  thus  stated 
in  -the  petition:  That  by  reason  of  said  in- 
juries plaintiff  was  compelled  to  incur  an 
expense  of  $150  for  medical  attendance,  and 
to  lay  out  for  medicines  and  appliances  the 
sum  of  $50,  and  to  famish  a  nurse,  and  him- 
self nurse  his  said  wife,  for  a  period  of  three 
months  or  more,  which  was  reasonably  worth 
at  least  $300,  and  that  the  loss  of  ber  aerr- 
Ices,  past  and  prospective,  in  addition  to  the 
foregoing  items,  injured  plaintiff  at  least 
$2,000.'  The  answer  was  a  general  denial, 
and  a  plea  that  tbe  plaintiff's  wife  was  in- 
jured through  her  own  negligence  in  attempt- 
ing to  alight  from  tbe  car  while  it  was  in 
motion.  The  evidence  for  the  plaintiff  tend- 
ed to  prove  that  tbe  accident  occurred  in  the 
manner  stated  in  the  petition,  and  that  for 
tbe  defendant  tended  to  prove  tbat  it  occur- 
red in  tbe  manner  -  stated  in  the  answer. 
The  plaintiff's  testimony  as  to  the  extent  of 
his  damages  was  as  follows:  He  bad  In- 
curred a  bill  to  his  physician  to  the  amount 
of  $156.50,  but  no  part  of  it  had  been  paid 
at  the  date  of  the  trial.  Of  this  bill,  how- 
ever, part  had  been  Incnrred  since  the  suit 
was  begun.  Before  tbe  suit  was  begun  the 
doctor  bad  paid  35  or  40  visits  In  all  to  the 
plaintiff's  wife.  For  tbe  first  visit  he  charged 
$26.60.  and  for  each  of  the  other  visite  he 
charged  $2.  Plaintiff  was  questioned  Qy  his 
counsel  to  state  what  he  had  paid  out  for 
'medicines,  stimulants,  and  appliances,'  and 
he  answered,  '$20  to  $25.'  He  testified  that 
one  nurse,  wbom  the  doctor  engaged,  was 
there  about  19  or  20  days,  and  he  owed  her 
$2  a  day  for  tbat  service.  Another  nurse  was 
there  5  weeks,  for  which  she  charged  $1  a 
day,  and  he  bad  paid  her  on  account  $15. 
Another  was  there  2  weeks,  and  her  bill  was 
$8,  which  he  bad  paid.  Those  were  all  tbe 
bills  be  had  incurred  for  medical  attendance, 
medicines  and  appliances,  and  nursing.  The 
court  gave  an  instruction  directing  the  Jniy 
to  return  a  verdict  for  the  plaintiff  If  they 
should  fin(l  from  the  evidence  certain  facts, 
and  it  also  gave  inatrnctions  directing  a  ver- 
dict for  defendant  under  certain  findings.  No 
question  is  now  raised  as  to  those  Instrac- 
tions.  But  the  court  gave  the  following  in- 
struction on  the  measure  of  damages,  of 
which  tbe  defendant  does  complain:  The 
court  instructs  tbe  jury  that  if  they  find  for 
plaintiff,  they  will  assess  bis  damages  at 
such  sum  as  they  believe,  from  tbe  evidence, 
will  be  a  fair  compensation  to  plaintiff  tor 
any  expense  be  has  Incurred  as  doctra'a  bUls 
on  account  of  tbe  injuries  to  bis  wife,  no: 
exceeding  $150,  and  also  for  sncb  expense,  if 
any,  as  he  Incurred  for  medicines  and  appli- 
ances, made  necessary  by  said  Injortee,  not 
exceeding  $50,  and  also  for  any  expense 
which  he  incurred  for  hired  nnrsee.  If  any, 
not  exceeding  In  all  $300.  and  also  for  so<A 
loss  of  service  of  his  said  vile,  it  any,  aa 
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"were  occasioned  by  said  injuries,  and  tor 
future  loss  of  service,  if  auy,  which  the  Jury 
believe,  from  the  eTidence,  will  In  all  reason- 
able probability  be  occasioned  to  plaintiff  on 
account  of  the  Injuries  to  his  said  wife,  not 
exceeding  |2,000.'  There  was  a  verdict  for 
plaintiff  for  $600,  in  which  nine  of  the  Jurors 
only  concurred.  The  court  rendered  judg- 
ment accordingly,  and  the  defendant  appeals. 

"When  this  appeal  was  taken,  the  consti- 
tntlonallty  of  the  law  authorizing  three- 
fourths  of  the  members  of  a  Jury  to  render  a 
verdict  in  a  civil  suit  had  not  been  passed 
on  by  this  court,  and  the  cause  was  brought 
here  for  a  dedslon  on  that  question,  which 
was  properly  raised  and  which  gave  this 
court  Jurisdiction.  But  the  constitutionality 
of  that  law  has  been  settled  by  this  court 
in  another  case  since  this  appeal  was  takm, 
and  It  Is  no  longer  a  question.  Gabbert  t. 
Rallroati,  70  S.  W.  891.  The  only  question 
in  the  case  arises  on  the  instruction  relating 
to  the  measure  of  damages.  We  see  that,  as 
to  the  items  of  expense  for  medical  attend- 
ance, medicines  and  appliances,  and  nurses, 
the  instruction  ilmlts  the  Jury  only  by  the 
limits  spedfled  In  the  petition." 

TUB  cleariy  states  the  legal  controveray  In 
tfals  casfe 

Opinion. 

It  Is  contended  that  the  evidence  in  this 
cause  shows  that  plaintiff  was  entitled  to  re- 
cover a  much  less  sum  than  the  limit  as 
fixed  by  the  court  In  the  Instnictlon  com- 
plained of.  It  mKj  be  conceded  that  plain- 
tiff, upon  bis  own  testimony,  was  entitled  to 
recover  only  the  sum  of  $219.50  tor  doctor's 
bill,  for  medicines  and  appliances,  and  for 
amounts  paid  and  Incurred  for  the  hire  of 
nurses;  and  still  we  are  of  the  opinion  that 
there  was  no  reversible  error  In  the  Instmc- 
tion  ^ven.  The  instniction.  It  Is  true,  as  to 
the  items  of  damages  enumerated,  tells  the 
Jury  that.  In  their  assessment  of  damages, 
they  must  not  exceed  the  amount  claimed  for 
all  such  items,  $500.  It  will  be  observed  that 
the  error  complained  of  Is  predicated  upon 
the  terms  of  the  instruction,  "not  exceeding 
the  amount  claimed  for  those  items,"  which 
amounts  are  set  forth  In  the  Instruction.  In 
the  oou^deratioD  of  the  legal  propositions 
arising  upon  this  instruction,  we  must  not 
overlook  the  entire  terms  of  the  declaration. 
The  Jury  are  plainly  told  "that,  If  they  find 
£or  the  plaintiff,  they  will  assess  his  dam- 
ages at  aucb  sum  as  they  believe  from  the 
eTidence  will  be  a  fair  compensation  to  plain- 
tiff.** Then  follows,  "not  exceeding  the  sped- 
fled amounts.*'  It  must  be  remembered  that 
this  suit  Involved  a  claim  for  damages  for 
leas  of  services  of  the  wife.  This  Item  of 
damage  Includes  future  loss  of  service,  which 
might  In  all  reasonable  probability  be  occa- 
sioned to  plaintiff  by  reason  of  the  Injuries  to 
his  wife.  The  testimony  of  the  attending 
physician  was  that,  from  his  examination  of 
the  Injuries  received  by  Mrs.  Tandy,  they 
■would,  In  his  opinion,  be  permanent  The 


presumption  follovrlng  the  instruction  given 
Is  that  the  Jury  obeyed  It,  and  estimated  the 
damages  from  the  evidence,  as  they  were 
Instructed  by  the  court;  and  this  includes  the 
negative  presumption,  to  which  the  ordinary 
intelligence  of  a  jury  Is  entitled,  that  they 
did  not  estimate  the  damages  upon  the  bare 
statement  of  the  court,  "not  to  exceed  the 
sum"  as  designated  In  the  Instruction. 

It  is  Incumbent  upon  the  appellant  In  all 
cases  to  point  out  to  the  appellate  court  some 
error  prejudicial  to  his  rights  In  the  trial  of 
the  cause.  There  la  no  such  error  Indicated 
by  the  disclosures  In  this  record.  Before  this 
cause  should  be  reversed,  appellant'  should 
show  in  some  particular  of  what  the  error 
consisted.  As  before  stated,  the  prestunption 
is  that  the  jury  obeyed  the  instruction,  and 
based  their  finding,  as  directed,  upon  the  evi- 
dence in  the  cause;  and  it  nowhere  appears 
in  this  record,  nor  Is  it  contended  In  the 
'briefs,  that  the  verdict  of  the  Jury  was  the 
result  of  passion  or  prejudice.  It  will  not  do 
to  simply  say  that  the  Jury  may  have  been 
misled  by  the  instruction.  It  should,  at  least, 
be  indicated  somewhere  in  the  record  that 
they  did  not  obey  the  inatmctloQ  and  make 
the  estimate  of  damages  from  the  evidence 
introduced.  The  record  before  us  indicates 
clearly  that  the  Jury  were  not  misled  by  this 
declartftlon  on  the  measure  of  damages.  It 
wUl  be  noted  that  the  instruction  upon  the 
Items  of  damages  (or  loss  of  services  of  the 
wife  tells  the  jury  that  they  must  not  ex- 
ceed the  amount  of  $2,000,  as  claimed  in  the 
iwtitlon.  It  la  apparent  that  the  Jury  did  not 
regard  the  terms  used  by  the  court  aa  to  this 
item  of  damages  In  the  instruction  as  a  sug- 
gestion that  th^  would  be  authorized  to  fix 
the  damages  at  $2,000,  nor  were  they  misled; 
for  their  estimate  of  the  damages  was  far 
below  that  amount  It  may  be  said  that,  as 
to  that  item,  there  was  no  definite  proof,  nor 
was  It  susceptible  of  such  proof.  However, 
the  misleading  feature  of  the  instruction  is 
equally  applicable  to  that  Item;  for.  if  the 
jury  wen  misled  and  proceeded  to  assess  the 
damages  regardless  of  the  proof,  there  Is  no 
reason  for  them  to  adopt  the  limit  as  ex- 
pressed by  the  court  as  to  certain  Items  of 
damages,  and  reject  It  as  to  others.  The 
verdict  In  the  cause  clearly  shows  ttiat  the 
Jury  were  not  misled  by  the  Instroctton.  The 
verdict  was  for  $600.  This  Includes  doctor*s 
bills,  nnrse  hire,  etc.,  amounting,  according 
to  plalntUFs  testimony,  to  $219.ti0.  This 
would  make  Qie  estimate  on  the  Item  tor  loss 
of  wife's  services,  $880.60.  The  testimony 
tended  to  show  that  she  was  confined  to  her 
bed  for  eight  weeks,  and  that  ber  Injuries, 
In  the  opinion  of  the  attending  physldan, 
were  permanent.  It  certainly  will  not  be  con- 
tended that,  if  the  Jury  adopted  ttiat  vlew  of 
the  testimony,  their  estimate  was  excessive. 
There  bdng  no  passion  or  prejudice  Indicated 
by  the  verdict  In  Qds  ase,  It  Is  the  duty  of 
the  appellate  court  to  give  to  the  Jury  the 
benefit  of  the  legal  presumption  that  th^ 
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acted  In  obedience  to  the  directions  of  the 
court.  This  presumption  cannot  be  success- 
fuHy  rebutted  by  general  surmises  that  the 
jury  may  not  have  predicated  their  rerdlct 
upon  the  testimony  In  the  cause. 

Entertaining  the  news  as  herein  expressed, 
the  Judgment  of  the  trial  court  is  affirmed. 

ROBINSON,  C.  J.,  and  BRACE,  MAR- 
SHALL. GANTT.  and  BURGESS.  JJ.»  con- 
cur.  TALLIANT,  J.,  dissents. 


8TATB  T.  KEUiT. 

(Oourt  of  Appeals  at  St.  Louis,  Ma  Dee.  15, 
1908.) 

OBDUNAL  LAW— CITY  OFFICHR— CONTRACT 
WITH  CITY— INDICTMENT. 

1.  A  member  of  the  legtBlatlve  body  of  a  dty 
Is  a  city  officer  within  Rev.  St.  18d9,  S  234^, 
making  it  a  misdemeaDor  for  a  city  officer  to 
be  interested  in  a  cmtract  with,  the  city. 

2.  Though  Rev.  St.  1889,  S  2S46.maUng  cep- 
tain  misconduct  of  a  city  officer  a  misdemeanor, 
provides  for  removal  from  office  for  Buch  mis- 
conduct, he  is  not  thereby  exempted  from  crim- 
inal punisliment  therefor. 

3.  An  indictment  chareing,  in  the  language 
of  the  statute  (Rev.  St.  1809,  §  2346),  that  the 
defendant,  while  a  city  officer,  became  Interest- 
ed, under  an  assumed  name,  in  contracts  for 
furnishing  supplies  for  the  city,  is  sufficient. 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;  Wm.  C.  Jones,  Special  Judge. 

Charles  F.  Keily  was  indicted  for  making 
a  contract  with  the  city  of  St.  Louis  while  an 
officer  thereof.  From  an  order  quashing  the 
Indictment,  and  Judgment  discharging  the  de- 
fendant, the  rtate  appeals.  ReTeraed. 

G.  P.  Williams,  for  the  States  Dodge  & 
MnlTlhlll.  tat  respondent 

BLAND,  F.  J.  The  Indictment  is  aa  fol- 
lows: 

"State  of  Missouri,  City  of  St  Louis— ss. 
Circuit  Court,  City  of  St  Louis.  April  Term, 
1902.  The  grand  jurors  of  the  state  of  Mis- 
souri, within  and  for  the  body  of  the  dty  of 
St.  Louis,  now  here  In  court  duly  tmpaneied, 
sworn,  and  charged,  upon  their  oaths  pre- 
sent: That  one  Charles  F.  Kelly,  at  the  dty 
of  St:  Louis  aforesaid,  and  on  or  about  the 
third  day  of  February  in  the  year  one  thou- 
sand nine  hundred  and  two,  was  a  public 
office  of  the  said  city  of  St  Louis^  and  an 
officer  and  a  person  holding  a  public  trust 
in  and  for  the  said  dty  of  St  Louis,  to  wit 
a  member  of  the  house  of  delegates,  and  of 
the  munldpal  assembly  of  the  said  dty  of 
St  Louis  (which  said  city  of  St  Louis  was 
then  and  there  a  municipal  corporation  of  the 
said  state  of  Missouri),  duly  elected  and  quali- 
fied; and  that  the  said  Charles  F.  Kelly  was 
then  and  there  guilty  of  willful  misconduct 
and  misdemeanor  in  office,  in  this,  to  wit 
that  it  was  then  and  there  provided  by  the 
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charter  of  the  said  dty  of  St  Louis  tbat  no 
member  of  the  municipal  assembly  of  said  citv 
should  be  directly  or  Indirectly  biterested  In 
any  contract  with  said  dty,  or  any  depart- 
ment or  Institution  thereof;  and.  further,  that 
no  elected  or  appointed  officer  of  said  city  of 
St  Louis  should  be  Interested,  directly  or  In- 
directly, in  any  contract  with  said  dty,  either 
for  work  to  be  performed  or  supplies  to  be 
furnished;  and  that  he,  the  said  Charlos  F. 
Kelly,  then  and  there  unlawfully  devising  an  1 
intending  to  violate  and  evade  the  provisions 
of  the  said  charter  of  the  city  of  St  Louis 
aforesaid,  and  to  betray  and  proetitnte  tbo 
trust  and  confidence  reposed  in  him  as  such 
member  of  the  house  of  delegates  as  afore- 
said, did  then  and  there  unlawfully  and  fraud- 
ulently, under  the  assumed  name  of  John  J. 
Maher,  make  and  enter  Into  certain  contracts 
with  the  said  city  of  St  Louis,  by  and  tfaroog'i 
the  officers,  agents,  and  servants  of  the  said 
dty,  to  perform  work  and  fumlsb  supplies 
to  the  said  dty,  and  to  departments  and  In- 
sOtutloDS  thereof,  and  to  supply  printing  for 
sundry  departments  and  institutions  of  said 
city,  to  wit  to  print  billheads,  blanks,  and 
other  necessary  stationery  for  the  police  de- 
partment of  said  city,  and  to  print  bills  pend- 
ing before  the  dty  council  and  honae  of  dele- 
gates of  the  municipal  assoubly  of  aald  city; 
and  did  then  and  there,  unlawfully  and  fraod- 
nlently,  under  the  assumed  name  of  John  J. 
Maher.  perform  the  work  and  fumlsb  the  sup- 
plies under  said  contracts,  to  wit  said  print- 
ing to  said  dty  and  to  the  said  deportmoits; 
and  did  unlawfully  and  fraadulently,  under 
the  said  assumed  name  of  John  J.  Hafatf, 
collect  from  the  said  dty  the  amounts  to  be 
paid  for  said  work  and  supplies  by  the  said 
dty  under  said  contracts,  to  an  amount  ex- 
ceeding the  sum  of  one  thousand  dollars;  tua- 
trary  to  the  form  of  the  statute  In  such  ease 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state.  W.  Scott  Hancock.  As- 
sistant Circuit  Attorney." 

Defendant  moved  to  quash  on  the  folknr- 
Ing  grounds:  "First  Because  the  defendant 
was  not  at  the  time  alleged  In  said  indict- 
ment a  'dty  officer*  within  the  meaning  of  tbe 
statute  upon  which  said  Indictment  Is  found- 
ed, and  was  not,  therefore,  amenable  to  sail 
statute.  Second.  Because  he  is  chaired  In 
said  Indictment  with  unlawfully  devising  and 
intending  to  violate  and  evade  c«>taln  provi- 
sions of  the  charter  of  the  city  of  St  Louis, 
which.  If  true,  does  not  constitute  a  crlmtnal 
offense  against  the  law  of  this  state.  TUrd. 
Because  aald  Indlctmmt  does  not  durge  this 
defendant  wltb  any  criminal  offense  against 
the  laws  of  tbls  state.  Fourth.  Because  said 
Indictment  Is  vague,  uncertain,  indefinite,  and 
bad  fn-  dnplidty.  Firtb.  Because  the  atatnte 
Qp<m  wbUdi  said  Indictment  la  fonnded  pre- 
scribes a  penalty  for  Its  violation  wfakft  la  not 
enforceable  by  indictment" 

The  motion  to  qnaab  was  aoBtalned,  the  1b> 
dictment  quashed,  and  d^mdant  was  dl»- 
charged.  The  state  i^ealsi 
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Tbe  indictment  la  baaed  on  section  2346^ 
BeT.  St  uee,  which  reads  as  follows:  "If 
any  clt7  offloer  shall  be  directly  or  Indirectly 
Interested  In  any  contract  onder  the  dty,  <a 
in  any  work  done  by  tbe  dty.  <a  in  tonilsh- 
Ing  annilies  for  tbe  city,  or  any  of  iti  instl- 
tntions,  he  shall  be  deemed  guUty  of  a  mis* 
demeanor;  and  any  appointed  officer  becom- 
ing 80  interested  shall  be  dismissed  from  office 
Immediately  by  the  mayor;  and  npon  the 
mayor  becoming  satisfied  that  any  elective 
officer  Is  m  interested,  he  shall  immediately 
suspend  sndi  officer,  and  rqwrt  the  facta  to 
the  conndl;  wtaerenpim  the  conndl  as  soon  as 
practicable,  shall  be  convened  to  hear  and  de- 
tntntne  the  same;  and  if,  by  two-tbirds  vote 
of  the  coondl,  he  be  found  so  Intravsted,  he 
shall  be  Immediately  dlamlased  from  sucli  of- 
fice." It  Is  not  based  on  sedlon  2105,  aa 
claimed  by  tbe  state;  the  latter  section  (2105) 
having  reference  to  officers  holding  office  un- 
der some  law  of  tbe  state,  and  hence  does  not 
Include  city  officers. 

The  respondent  has  filed  no  brief,  and  we 
are  not  advised  by  the  one  filed  by  appellant 
of  the  views  entertained  by  the  lower  court 
In  respect  to  the  indictment,  nor  on  what 
particular  ground  or  grounds  tbe  Indictment 
was  held  invalid.  Tbe  first  ground  assigned 
in  the  motion  is  that  defendant,  bdng  a  mem- 
ber of  tbe  municipal  assembly  of  the  dty, 
was  not  a  city  officer  within  the  meaning  of 
eettlon  2346,  supra.  An  officer  Is  defined  by 
Bouvier  to  be  "one  who  Is  lawfully  Invested 
with  an  office,"  and  legislative  officers  as 
"those  whose  dntlea  relate  mainly  to  the  en- 
actment of  laws."  "The  test  Is  that  It  Is  a 
part  of  the  administration  of  government," 
said  the  Supreme  Court  of  North  Carolina  In 
Ellason  v.  Coleman,  86  N.  C.  235.  In  Vaughn 
V.  English,  8  Cal.  39,  it  was  held  that  the 
term  Includes  ,all  persons  in  any  public  sta- 
tion or  employment  conferred  by  the  govern- 
ment. In  Morrll  v.  Haines,  2  N.  H.  246,  it 
was  held,  "A  representntive  of  tbe  state  Leg- 
islature Is  a  'state  officer.' "  So  also  is  a 
member  of  a  mnnldpal  assembly  a  city  of- 
ficer. 

Bnt  as  the  statute  provides  that  a  mem- 
ber of  a  mimirlpal  aB.semhly  may,  for  viola- 
tion of  the  statute,  be  removed  from  office,  the 
fourth  jrroiind  of  the  motion  seems  to  assume 
that  removal  from  office  is  the  only  p?nalty 
with  which  he  can  be  visited  for  a  violation 
of  this  statute.  This  Inference  cannot  be 
drawn  from  the  section  itself,  nor  Is  it  recon- 
cilable with  other  provisions  of  the  Criminal 
Code,  which  proviile.  on  conviction  of  certain 
officers  of  certain  offenses.  In  addition  to  the 
penalty  described,  they  shall  be  removed  from 
office.  No  reason  can  be  assigned  for  exempt- 
ing a  member  of  a  municipal  assembly  of  a 
city  from  the  punishment  prescribed  for  a 
violation  of  the  statute.  Certainly  that  he 
may  be  removed  from  office  is  no  sufficient 
reason,  or  any  reason  at  all,  that  he  should 
t>e  exempted  from  criminal  punishment.  The 
statute  has  not  made  the  exemption,  and  It 


is  not  wltliin  tbe  power  of  the  courts  to  bi> 
graft  <nie  upon  it  in  favor  of  this  class  of 
mnnldpal  ofBaen, 
I  There  are  some  superfluous  allegations  In 
I  the  indictment,  but  they  may  be  rejected. 
;  When  rejected,  enough  remains  to  expressly 
j  charge  that  the  defendant,  while  a  dty  (^cer. 
I  became  interested,  under  an  assumed  name, 
!  in  oontracte  for  furnishing  suppUea  for  the 
j  dty.  The  indictment  charges  the  offense  In 
!  the  language  of  the  statute,  and  Is  sufficiently 
1  definite  and  certain  to  fully  Inform  the  defend- 
I  ant  with  what  he  is  charged,  and  we  can  see 
'  no  substantial  Objection  to  it. 
!  We  reverse  the  Judgment,  with  directions 
I  ta  ttie  lower  court  to  set  aside  ite  ordw  quash- 
;  fng  the  InUctmeit;  and  to  overrule  the  mo- 
j  tlon  to  quash. 

OOODE  and.RBYBTTRN,  JJ.,  coDcnr. 


LINDER  T.  ST.  LOUIS  TRANSIT  CO. 
i  (Court  of  AppeaU  at  St.  Louis,  Ma    Dec.  IS, . 
1  1903.)  . 

1  STRKBT  RAILROADS— NEGLiaBNCE-PERSONAL 

INJURIES— QUESTION  FOR  JURY— IN- 
!  8TRUCTI0N— MODIFICATION. 

j  1.  In  an  action  against  a  street  railroad  for 
;  personal  Injuries  It  is  a  qoestion  for  the  jury 
whether  It  was  neKligeDce  In  a  dtisen,  in 
I  daylight,  to  drive  abont  25  feet  to  cross,  in 
;  full  view  of  the  motorman,  a  street  car  track 
:  oD  which  B  car  was  moving  in  his  direction 
I  about  200  feet  distant,  although  at  a  rapid  rate 
'  of  speed. 

i  2.  Id  an  action  against  a  street  railroad  for 
;  personal  injuries  the  defendant  requested  tbe 
'  court  to  charge  that  by  "ordinary  care"  in 
:  meant  "such  care  aa  persons  of  ordinary  pni- 
!  dence  and  caution  would  exerdsa  in  tbe  same 
;  situation,  and  under  like  circumstances,"  Held, 

•  that  the  court's  modification  thereof  by  adding, 
I  "And  the  failure  to  exercise  such  care  Is  aegli- 
i  gence  In  the  sense  in  which  that  term  is  used 
I  in  these  inatrnctions,"  Is  not  caose  for  reversal. 

•  Appeal  from  Bt,  Louis  Circuit  Court;  D.  P. 

■  Fisber.  Judge. 

!  Action  by  J.  L.  Linder  against  tbe  St. 
i  Louis  Transit  Company.  From  a  jiid-.:i::i<i>i 
;  for  plaintiff,  defendant  ai^eals.  Atlhinea. 

'     Boyle,  Priest  &  Lehman,  for  appellant.  P. 
\  P.  Mason,  for  respondent 

!     BEYBURN,  J.  This  acUon  for  personal  in- 
juries was  begun  before  a  Justice  of  the 
j  peace  of  the  city  of  St,  Louis,  tried  anew  . 
;  in  the  circuit  court,  and  from  Judgment  fur 

■  plaintiff  defendant  has  appealed. 

!  About  5  o'clock  in  tbe  afternoon  of  Octo- 
.  ber  1,  1900,  plaintiff,  a  physician,  residing  in 

■  East  St.  Louis,  was  In  a  bookstore  on  the 
i  south  side  of  Pine  street  between  Seventh 

i  and  Eighth  streeta.  An  alley  extends  south-  . 
j  wardly  from  Pine  street  between  the  streets 
'  named,  and  tbe  store  In  question  was  a  door 
;  or  two  west  of  the  alley.  Plaintiff  emerged 
I  from  the  bookstore,  deposited  the  books  be 
,  had  purchased  In  bis  buggy,  which  was  in 
'.  front  of  the  store,  turned  toward  the  west 
J  with  the  horse  not  hitched.  Am  he  came  out 
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of  the  store  be  saw  an  east-bound  car  passing 
Ids  vehicle,  and  before  getting  Into  the  bug- 
gy he  looked,  and  observed  further  eastward 
a    west-bound    car   approaching  Seventh 
street    After  placing  the  books  in  his  ve- 
hicle, be  entered  It,  and  started  the  horse, 
with  the  Intention  of  crossing  to  the  nortb 
side  of  Pine  street  and  proceeding  eaatward- 
ly.  He  passed  the  south  track  in  safety,  and 
was  partially  across  the  north  track,  when 
the  west-bound  car  be  had  observed  struck 
about  tbe  center  of  the  rear  wheel  of  the  bug- 
gy, OTertnming  It,  and  plaintiff,  holding  to 
the  reins,  was  dragged  a  distance,  variously 
estimated  by  different  witnesses,  bef(xre  both 
conveyances  were  8toK>ed.   There  was  no 
proof  of  the  distance  between  Seventh  and 
Eighth  streets,  nor  of  the  exact  width  of  i 
Pine  street;  but  appellant  In  argument  in-  j 
slats  that  the  block  lying  between  the  first-  i 
named  thoroughfares  was  an  ordinary  city  ' 
block  about  300  feet  in  length,  and  plaintiff  | 
estimated  that  his  buggy  had  moved  20  feet  i 
from  where  it  had  been  to  the  point  of  col-  { 
llslon.   The  negligence  averred  in  the  com-  j 
plaint  was  the  defendant's  agents  and  serv- 
ants in  durge  of  tiie  colliding  car  propelled  < 
same  at  a  greater  rate  of  speed  than  allowed  i 
by  law  and  tbe  ordinances  of  the  city,  and 
without  giving  notice  of  its  approach  to  per- 
sons in  front  of  said  car  by  ringing  the  bell 
or  gong  or  attempting  to  check  the  speed.  I 
1.  It  Is  urged  that  tbe  imperative  Instmc-  ! 
Hon  asked  at  the  conclusion  of  the  testimony  ! 
on  b^alf  of  tbe  plaintiff  should  have  been 
given,  as  the  plaintiff's  own  testimony  show- 
ed he  was  guilty  of  sucb  contributory  negli- 
gence as  barred  his  recovery.   Accepting,  as 
we  are  bound  to  do,  the  plaintUTs  statement 
for  the  purpose  of  considering  this  Instruc- 
tion, the  colliding  car  was  about  200  feet 
away,  if  east  of  Seventh  street,  when  he  en-  i 
tered  his  vehicle,  and  be  bad  traversed  about  | 
20  feet,  when  tbe  accident  occurred  by  the 
rapid  approach  of  the  car  and  the  neglect  of 
Its  motonnan  to  check  its  excessive  speed. 
Tbe  court,  in  ^ect,  is  asked  to  declare  that 
to  attempt  to  move  a  buggy  about  25  feet  on 
a  public  highway,  but  across  two  street  car 
tracks,  on  tbe  more  distant  one  of  which  a 
car  was  seen  drawing  near  about  ^00  feet 
distant,   Imputes   such   contributory  negli- 
gence to  the  driver  as  to  preclude  recovery 
by  him  if  tbe  car  strikes  his  vehicle.  Ex- 
tended to  its  logical  length,  it  follows  from 
defendant's  contention  that  it  was  the  legal  < 
duty  of  plaintiff  to  have  yielded  tbe  right  of  ; 
way  to  and  permitted  tbe  car  to  pass,  and 
that  a  car  at  a  distance  of  200  feet  is  not 
suffideotly  far  away  to  permit  crossing  be- 
fore it,  even  in  a  vehicle,  safely,  and  without 
being  chargeable  with  negligence.    As  has 
been  frequently  adjudged,  the  use  of  the 
streets  la  a  city  by  tiie  public,  whether  in 
vehicles  or  on  foot  snd  for  the  operation  of 
electric  cars,  is  concurrent,  and  the  rights  of 
the  private  vehicle  and  of  the  electric  car 
OieretHi  are  equal,  and  each  mode  of  conv^- 


ance  must  be  driven  and  operated  by  those 
respectively  in  charge  to  avoid  injury,  and 
with  reasonable  regard  for  the  safety  of  the 
other.    The  reciprocal  rights  and  duties  of 
the  citizens  and  of  those  In  charge  of  street 
cars  in  the  common  use  of  public  streets  has 
been  clearly  and  forcibly  defined  in  recent 
expressions  of  the  Supreme  Court  of  this 
state:    "This  duty  Is  just  the  same  as  be- 
tween street  cars  and  a  citizen  as  it  la  be- 
tween any  two  citizens  when  nslDg  a  street 
The  traveling  public  has  no  right  to  demand 
such  rapid  transit  on  streets  of  a  city  as  to 
amount  to  negligence  in  tbe  nmning  of  the 
car.  The  citizen  who  la  not  in  suc^  a  borry, 
but  Is  exercising  ordinary  care  while  opon 
the  street  has  rights  that  are  Just  as  sacred 
in  the  eye  of  the  law  as  those  of  the  hurrying 
crowds  who  dnnand  such  rai^d  transit;  and 
if  a  street  car  company  heeds  'Qie  demandf 
of  the  latter  class,  and  thereby  negligently 
injures  the  former,  It  must  stand  the  conse- 
quences."   Schafstette  t.  R.  R..  74  S.  W.  S2l!. 
And  in  an  earlier  case,  approved  in  the  last- 
quoted  decision:    "The  sum  of  tlie  adjudi- 
cated cases  bearing  upon  the  relative  rights 
and  duties  of  street  cars  and  citizens  travti* 
lug  in  vehicles  drawn  by  horses  or  other  ani- 
mals Is  that  both  have  a  right  to  use  tli£ 
sti-eet,  but  that  neither  has  an  exclusive 
right.   The  operator  of  a  street  car  is  not 
necessarily  obliged  to  stop  the  car  every  time 
a  horse  shies  or  scares  at  the  approacfalng 
car,  but  wb^u  the  operator  of  the  car  sees 
that  a  horse  is  frightened  at  the  car  it  fs  his 
duty  to  manage  his  car  In  such  manner  as 
a  man  of  ordinary  prudence  would  do  under 
the  same  circumstances,  and  It  la  always  a 
question  of  fact  for  the  Jury  whether  sucb 
care  In  the  running  of  the  car  bas  been  ob- 
served.  This  duty  may  or  may  not  lead  to 
the  necessity  for  bringing  the  car  to  a  full 
stop.    Tbe  duty  of  tbe  company  in  this  re- 
gard Is  Just  the  same  as  tbe  duty  of  one  in- 
dividual or  citizen  to  another  when  tbe; 
meet  on  the  highway  and  the  horse  of  tbe 
one  becomes  frightened  at  the  vehicle  of  tbe 
other,  or  at  anything  upon  tbe  vehicle  of  an- 
other. '  Because  a  street  car  carries  nu»re 
people  than  any  other  kind  of  a  conveyance, 
or  because  it  is,  authorized  to  run  more  rap- 
idly than  a  r^de  ordinarily  can  be  legally 
driven,  or  because  the  rush  and  restlessness 
of  the  age  make  unreasonable  demands  for 
more  and  more  rapid  trandt  along  the 
crowded  thoroughfares  of  populous  cities.  It 
does  not  follow  that  a  street  car  can  be  run 
in  disregard  of  the  rights  of  persons  travel- 
ing by  other  means,  nor  that  a  street  car 
company  Is  exempt  from  the  common-law 
duty  of  every  one  to  exercise  ordinary  care, 
nor  that  it  Is  only  liable  whm  the  agents 
act  wantonly,  maliciously,  and  heedlesslv." 
Oates  V.  R.  R.,  168  Mo.  535,  68  S.  W.  906,  58 
L.  B.  A.  447.   If  defendant's  motonnan  aav. 
or  by  the  exerelse  of  ordinary  care  could 
liave  seen,  the  peril  of  plaintiff,  even  thoogb 
doe  In  a  measure  to  his  own  negligence^  in 
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time  to  have  Kvolded  the  accident,  plaintiff 
wai  entltied  to  recover.  In  any  aspect  of 
this  case,  It  was  tor  the  jnry,  and  not  (or  the 
eonrt,  to  say  whether  It  was  negligence  In  a 
dtlKn  In  daylight  to  drive  about  25  feet  to 
croea,  In  fall  view  of  the  motonnan,  a  street 
car  track  upon  which  a  car  was  moving  In 
his  direction,  but  about  200  feet  distant,  al- 
thoagh  at  a  rapid  rate  of  speed.  Both  the 
plaintiff  and  the  motorman  of  defendant's 
car  were  bound  to  the  exercise  of  doe  care  to 
avoid  the  collision,  and,  a  general  rule, 
which  party  to  such  a  catastrophe  was  In 
fault  Is  a  practical  question  properly  to  be 
relegated  to  the  Jury  for  determination. 

Z  The  charge  to  the  Jury  was  made  up  of 
three  Instructions  for  the  plaintiff,  four  given 
by  Qie  court  of  its  own  motion,  and  six  at 
the  Instance  of  defendant;  the  only  instruc- 
tion refused,  other  than  the  demurrer  to 
plaintiff's  evidence,  which  defendant  presses 
should  have  been  given,  being  the  definition 
of  ordinary  care  asked  in  the  language  fol- 
lowing:  "By  'ordinary  care,'  as  used  in 
these  Inatmctiotts,  Is  meant  such  care  as  p«-- 
sons  of  ordinary  prudence  and  caution  would 
exercise  in  the  same  situation,  and  under 
like  circumstanceB."  which  the  court  modUled 
by  adding  thereto:  "And  the  failure  to  exer- 
cise such  care  Is  negligence  In  the  sense  in 
which  that  term  Is  used  in  these  instruc- 
tions.** The  legal  definition  of  n^llgence 
thus  united  to  that  of  ordinary  care  In  the 
form  submitted  by  defendant  did  not  Impair 
the  instruction,  nor  prejudice  defendant  In 
any  wise;  and  appellant's  strictures  of  other 
instructions  we  feel  do  not  necessitate  discus- 
sion. The  Instructions  presented  In  clear 
and  comprehensive  manner  the  opposing 
theories  of  the  respective  parties,  and  the 
finding  of  the  Jmr  therenndw  will  not  be 
disturbed. 

Judgment  afSrmed. 

BLAMD,  P.  3,,  and  OOODi;  3^  eoncnr 


yOBUCBR  T.  GRAND  LODOB  OF  BROTH- 
BBHOOD  OF  LOCOHOTIVX  FIRB. 
MEN  et  aL* 

(Oonrt  of  Appeals  at  St.  Louis,  Ma   Dee.  18^ 
1908.) 

BONBFIOIAItT  ASSOCIATION-CLAIM  FOR  CARS 
OF  mSlTRED— IDBNTIFICATION  OF 
INSURBD— BVIDENCB. 

1.  Where  a  rule  of  a  beneficiary  assodatlon 
required  certificates  to  be  paid  at  the  iosared's 
death  to  certain  relatives,  iucluding  parents, 
and  Insured's  parents  were  llTing  at  his  death, 
a  Mend  to  whom  the  certificate  had  been  made 
payaUe  on  insured's  representation  that  he  had 
□0  relatives  living  Is  not  entitled  to  recover  out 
of  the  insurance  ezpenseB  incurred  in  caring  for 
the  InjBOred  In  his  Idst  illness  and  In  burying 
Um,  pursuant  to  sn  agreement  made  when  the 
insurance  was  taken;  the  sum  parable  on  ttie 
certificate  not  being  part  of  the  Insured's  es- 
tate. 


•RshMrlas  dMiled  JsDuarjr  im. 


2.  Evidence  ketd  soffldent  to  sostaln  a  finding 
that  a  deceased  member  of  a  beneficiary  as- 
sociation had  lived  under  an  assumed  name, 
and  was  a  son  of  parties  who,  under  a  rule  of 
the  order  that  the  certificate  was  payable  to 
parents  In  preference  to  those  whu  were  not 
relatives,  claimed  to  recover  on  his  benefit  cer- 
tificate. 

Appeal  from  St  Louis  Circuit  Court;  War- 
wick Hough,  Judge. 

Action  by  Louis  Yoelker  against  the  Grand 
Lodge  of  Brotherhood  of  Locomotive  Fire- 
men, and  Carl  Joergensen  and  another  Inter- 
pleaded. From  a  judgment  In  favor  of  the 
interpleaders,  plaintiff  appeals.  Affirmed. 

Thomas  Morris,  for  appellant  Paul  F- 
CoBte,  for  respondents. 

Opinion. 

OOODB,  J.  This  Is  a  contest  between 
rival  claimants  for  tbe  jvoceeds  of  a  bene- 
ficiary certificate  issued  by  tbe  Orand  Lodge 
of  Brothorhood  of  LocomotlTe  Firemen.  The 
c^ficate  was  for  91.500,  bore  the  date  Mar 
8,  180^  and  was  Issned  to  John  Johnson, 
payable  to  "Louis  Yoelker,  his  Mend."  John- 
son's application  for  the  insnrance  was  made 
November  20,  1888.  In  tbe  application  he 
stated  Hut  be  resided  at  No.  1203  Chontean 
avenae,  was  bom  in  T&mb,  A^tU  17,  1872, 
and  wcnild  be  27  years  old  his  next  birthday. 
On  the  back  of  tbe  application  were  blank 
spaces  In  which  tbe  medical  examiner  was 
required  to  Insert  the  answers  of  tbe  ap- 
plicant In  regard  to  bis  fiimlly  history,  which 
were  required  to  be  truthfully  made  to  fbe 
examine;  also  statemento  of  tbe  examiner 
bimadf  oonoemlng  ttie  physical  cfmdltian  of 
tbe  applicant  In  tbls  report  of  tbe  medical 
examiner  the  age  of  Johnson's  father  and 
mother,  If  they  were  then  living,  was  stated 
to  be  53  and  82  years,  reepectlrely;  of  a 
brother  21  years.  It  was  also  stated  that 
their  health  was  good;  but  there  Is  a  nota- 
tion opposite  those  statements  as  follows: 
"This  was  tight  years  ago,  when  the  ap- 
plicant left  home.  He  has  beard  nothing  of 
them  rince,  and  does  not  know  whether  tbey 
are  dead  or  alive.**  A  rule  of  tbe  brother* 
hood  requires  b«ieflt  certificates  to  be  paid 
at  tbe  death  of  an  Insured  membw,  first,  to 
tbe  widow;  second,  to  bis  Child  children; 
third,  to  bis  father;  fourth,  to  his  mother; 
fifth,  to  his  brotiiers  and  sister»-lf  any  of 
those  rtiativea  snrvive  him.  A  member  Is 
given  the  right  to  designate  as  ben^dary 
wh<HnsoevCT  he  chooses  if  be  has  none  of 
the  above-mentioned  kindred.  Johnson's  ap- 
plication was  muattsfactory  to  tbe  officers 
of  tbe  order,  as  it  did  not  certainly  state 
wbetba  be  bad  relatives  to  whom  the  benefit 
ought  to  go,  according  to  the  above  mle, 
whoi  be  died;  for,  if  be  bad,  the  certificate 
conld  not  be  made  payable  to  Lools  Yoelker. 
Jobnsoi  was  notified  at  tbe  defect;  and  there- 
upon wrote  ft  letter  to  an  ofUca  of  tbe  lodge 
In  St  Lonls.  wbldi  Johnsoa  desired  to  Join. 
This  letter  was  as  follows: 
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"St  Loula,  4-8,  1899. 

"Mr.  R.  E.  McKenzie— Dear  Sir  and  Brotb- 
er:  In  regard  to  your  reply  will  say  that 
my  folks  are  all  dead  and  would  like  to  bave 
certificate  made  out  to  Loula  Voelker.  That 
Is  the  way  I  had  It  made  out. 

"Tours  truly,  John  Johnson." 

On  receipt  of  this  letter  the  certificate  was 
erranted  with  Toelker  as  beneficiary.  Joho- 
Bon  died  at  St.  Mary's  Hospital  In  the  city 
of  St.  Louis  September  7, 1899.  Proof  of  his 
death  was  made  to  the  satisfaction  of  the 
grand  lodge,  and,  as  It  refused  to  pay  the 
proceeds  of  the  certificate  to  Voelker,  he  In- 
stituted an  action  in  the  circuit  court  to  re- 
tover  It  The  Brotherhood  of  Locomotive 
Firemen  then  filed  an  answer  In  the  nature 
of  a  bill  of  interpleader,  setting  up  the  laws 
of  the  order  in  regard  to  the  payment  of 
death  benefits,  and  that  the  proceeds  of 
Johnson's  certificate  were  claimed  not  only 
by  Voelker,  the  named  beneficiary,  but  by 
Carl  D.  Joergensen  and  Jolianna  D.  Joergen- 
sen,  as  father  and  mother  of  the  deceased. 
The  brotherhood  paid  the  fund  Into  court 
with  a  prayer  that  the  alleged  parents  of  the 
decensed  and  Wm.  G.  Bichardson,  public  ad- 
ministrator In  charge  of  the  estate,  be  made 
parties  defendant  and  the  brotherhood  dis- 
charged. Pursuant  to  an  order  of  the  court 
commanding  them  to  interplead  for  the  fund 
said  alleged  parents  filed  their  interplea,  in 
which  they  averred  that  the  deceased,  John 
Johnson,  was  in  truth  their  son,  Julius  EmU 
Joergensen,  who  was  born  April  17,  1870,  in 
the  town  of  Vester  Aaby,  Deimiark.  They 
further  pleaded  the  rule  of  the  order  making 
certificates  payable  In  the  first  Instance  to 
the  parents  of  a  deceased  member,  alleged 
that  Voelker  was  not  related  to  the  deceased, 
John  Johnson,  or  Julius  Jo^gensen,  and 
prayed  Judgment  for  the  fund.  Voelker  filed 
an  answer,  denying  that  John  Johnson  and 
Julius  Emll  Joergensen  were  the  same  per- 
son, that  said  Johnson  was  the  sou  of  Carl 
D.  and  Johanna  D.  Joergensen,  that  he  was 
bom  in  Denmark,  or  that  the  Interpleaders 
had  any  right  to  the  fund.  The  issue  thus 
Joined  is  as  to  the  peraonal  Identity  of  the 
deceased  membw.  Was  the  man  who  lived 
and  died  In  St  Louis  under  the  name  of 
John  Johnson  the  same  individual  who  was 
born  in  Denmark  as  the  son  of  the  Inter- 
pleaders, or  another  person?  If  he  was 
Julius  Joergensen,  and  had  assumed  the  name 
of  John  Johnson,  it  is  conceded  by  the  plaln- 
tifC  that  the  interpleaders  are  entitled  to  the 
fund,  less  certain  expenses  incurred  by  plain- 
tiff In  caring  for  the  deceased  In  his  last 
illness  and  burying  him,  puranant  to  an 
agreement  he  made  vrith  the  deceased  when 
the  insurance  was  taken  for  his  (Voelker's) 
benefit  The  Interpleaders  resist  any  allow- 
ance to  Voelker,  and  contend  the  entire 
amoimt  should  be  paid  to  his  parente. 

As  to  whether  or  not  Voelker  is  entitled  to 
an  allowance  on  account  of  said  expenses 
Is  [he  only  legal  proposition  involved  in  the 


case,  and  may  be  disposed  of  at  once.  There 
is  Justice  in  Voelker's  claim,  but  a  deduction 
cannot  be  made  in  his  favor  if  the  Inter- 
pleaders are  the  real  beneficiaries.  The  fund 
is  no  part  of  the  estate  of  the  deceased, 
but  belongs  wholly  to  the  lawful  beneficiary, 
and  is  not  subject  to  the  defrayal  of  expenses 
Incurred  at  the  request  of,  or  on  agreement 
with,  the  deceased.  If  Johnson  had  living 
parents,  the  rule  of  the  order  forbade  talm  to 
make  a  bargain  with  Voelker  that  the  latter 
should  care  for  him  in  sickness  and  bury 
him  at  death  in  consideration  of  a  death 
benefit  He  was  bound  to  make  the  benefit 
payable  to  his  parents.  In  fact,  the  by-law 
of  the  brotherhood  made  it  payable  to  them. 

On  the  question  of  the  identity  of  tbe  de- 
ceased member  a  mass  of  testimony  was  tak- 
en in  this  country  and  Europe,  consisting  of 
the  deposiUons  of  the  interpleaders,  their 
children,  and  some  of  their  friends  In  Den- 
mark; letters  which  passed  between  th«D 
and  their  son  Julius  after  he  reached  Amer^ 
ica;  expert  testimony  as  to  the  handwriting 
of  the  deceased,  based  on  a  comparison  of  it 
with  Julius  Joergensen'a;  testimony  by  the 
St  Louis  friends  of  the  deceased  as  to  his  re- 
semblance or  lack  of  resemblance  to  a  youtb- 
fttl  photograph  of  Julius  Joergensen;  and  oth- 
er facts.  We  have  taken  pains  to  go  through 
all  this  evidence  and  refiect  over  it  At  tbe 
conclusion  of  our  investigation  we  find  no 
sufficient  reason  to  dissent  from  the  condo- 
slon  reached  by  the  trial  Judge  that  the  de- 
ceased was  Julius  Emll  Joergensen,  the  son 
of  the  Interpleaders.  The  interpleaders  are 
people  in  bumble  circumstances,  living,  as 
stated,  in  a  small  town  In  Denmark.  Tbey 
bad  five  children,  of  whom  three  (two  daugh- 
ters and  a  son)  are  still  living  In  that  king- 
dom. Their  fourth  child,  Julius  E.  Joergen- 
sen, was  born  April  17,  1870.  In  the  year 
1888,  at  the  age  of  18,  he  nnigrated  to  Ameri- 
ca, and  went  at  once  to  Kansas  City,  where 
he  arrived  In  June,  and  remained  about  a 
year  and  one-balf.  While  In  Kansas  City 
he  worked  for  a  gardener  In  the  country  near 
by,  attending  to  hothouses  and  caring  for 
teams.  He  wrote  several  letters  of  an  af- 
fectionate tenor  to  his  parents  while  there, 
telling  tbem  of  bis  voyage  across  the  ocean, 
his  employment  and  prospects.  From  those 
letters  we  gather  that  be  was  desirous  of 
obtaining  railroad  employment  The  last  1^ 
ter  be  wrote  from  Kansas  City  was  dated  X<v 
vember  IS,  1888.  The  next  letter  to  his  per- 
enls  was  written  from  San  Antonfo^  Tex^ 
June  8,  1880.  In  it  be  told  of  herding  cows 
and  horses  on  the  plains  in  the  Indian  coun- 
try, where  he  seems  to  have  been  employed 
as  cowboy.  One  passage  of  that  letter  Is 
seized  by  the  plaintiff  as  sapporting  his  the- 
ory of  the  facts.  It  is  a  statement  of  the 
vrrlter  that  he  had  found  a  comjianion,  while 
working  with  cattle  in  the  Indian  coontiy, 
whom  he  discovered,  after  they  had  been  ac- 
quainted aboot  two  months,  to  be  from 
Sweden.  A  tie  «prang  up  b^weoi  tbem  en 
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account  ot  their  ccnuing  from  neighboring 
(wuntries.   The  theory  of  the  plaintiff  U  that 
this  companion  was  the  deceased.  John  John- 
son; that  he  and  Julius  Joergensen  became 
fast  friends,  used  the  same  trunk  in  com- 
mon, and  that  letters  written  to  Julius  Joer- 
gensen by  his  parents  and  relatives  in  Pen- 
mark  and  found  in  the  trunk  of  the  deceased 
after  his  death  in  St.  Louis  were  left  there 
by  Julius  Joergensen  while  the  two  friends 
"were  living  together  and  both  using  the  trunk 
In  common.   It  should  be  stated  that  one 
strong  drcmnstance  to  identify  Johnson  as 
Joergensen  Is  the  fact  that  numerous  family 
letters  were  found  In  JoIuukhi's  trunk  ad- 
dressed to  Julius  Joergensen,  and  sometimes 
to  Julius  Johnson.   Voelker  and  other  St. 
Louis  associates  swore  they  noticed  the  let- 
ters in  the  trunk  with  those  superscriptions, 
and  on  one  occasion  inquired  of  Johnson  how 
he  happened  to  have  letters  addressed  to  a 
man  by  the  name  of  Joergensen;  that  John- 
son replied  they  were  letters  written  to  a 
friend  whom  he  had  Imown  in  Texas  eight 
years  before,  and  that  they  got  In  the  trunk 
because  the  two  made  common  use  of  it. 
Julius  Joergensen  wrote  letters  to  his  par- 
ents from  San  Antonio  until  December,  1882, 
and  perhaps  longer;  but  we  find  none  in  the 
record  later  than  that  date.   From  those  let- 
ters It  appears  that  he  roved  a  great  deal  in 
Texas,  associating  with  persons  of  different 
nationalities,  and  following  different  occapa- 
tions,  finally  becoming  a  locomotive  fireman, 
and  working  as  such  more  than  a  year.  How 
much  longer  cannot  be  gathered.   While  in 
Kansas  City  be  signed  several  letters  writ- 
ten to  his  pai'ents  with  the  name  Julius  John- 
son.  In  writing  from  Snn  Antonio  be  sub- 
scribed his  letters  indifferently  Julius  Emil 
Joergensen  and  Julius  Johnson;  but  gave 
the  address  which  his  parents  should  use  In 
writing  to  him  as  JuUus  Johnson,  Lone  Star 
Bakery,  San  Antonio,  Texas,  and  afterwards 
as  13  Mortb  Plores  street,  San  Antonio,  Tex- 
as.  The  interpleaders  testified  that  their  son 
wrote  tbem  other  letters  signed  John  John- 
son, but  none  of  those  was  put  in  evidence. 
No  reason  is  given  why  he  clianged  his  name 
to  Johnson,  nor  does  the  evidence  in  the  case 
throw  any  light  on  this  circumstance.  Nei- 
ther is  there  any  testimony  that  Johnson  Is 
the  English  form  for  the  Danish  name  Joer- 
gensen.  Letters  written  by  the  parents  and 
their  testimony  prove  a  correspondence  con- 
tinued between  them  and  their  eon  at  Infre- 
quent intervals  after  1892  until  March  27, 
1809.  which  is  the  date  of  the  son's  next  and 
final  letter.   It  was  written  from  St  Louis, 
and  Is  as  follows: 

"St.  Louis,  Mo.,  March  27,  1899. 
"My  dear  parents:    Yes  long  Is  It  since  I 
last  wrote  to  yon  and  I  am  almost  ashamed 
to  write,  but  I  hope  that  this  letter  may  find 
you  all  well  and  in  good  health. 

"I  am  very  well  and  have  good  work  on  the 
railroad  and  make  good  money. 
**l  intend  to  be  home  with  you  next  Christ- 


mas for  a  little  while  and  hope  to  find  you  all 
together  once  more.  Yes,  it  Is  now  eleven 
(11)  years  since  I  left  and  parted  from  you  all 
at  home,  but  the  Ixird  be  praised  and  thanked 
be  has  done  everything  so  wond^nl  well  for 
me  I  have  never  been  sick  one  day  in  all  the 
long  time  I  have  been  here.  Yes  I  believe  he 
is  now  on  my  track  and  will  hope  that  we 
still  once  more  may  meet  at  home  in  the  old 
country  and  if  not  that  we  all  may  meet  here 
above  In  the  eternal  habitations  where  It  Is 
good  to  be  because  It  is  our  best  home. 

"Xea  dear,  it  Is  very  hard  for  me  to  write 
this  letter,  but  I  know  you  will  all  be  glad  to 
bear  from  me  and  I  hope  you  can  read  It. 

"I  am  longing  very  much  to  hear  from  yoa 
and  will  soon  write  again. 

"Do  not  be  worried  for  me  as  I  am  very 
well. 

"Now  I  will  close  for  this  time  with  a 
friendly  greeting  to  all  my  brothers  and  sisters 
and  yourselves  from  me,  your  faithful  and  af 
fectlonate  son. 

"[Signed]  Julius  E.  Joergensen. 

"Farewell. 

"My  address  is  Julius  Johnson,  St.  Louis. 
Mo.,  North  America." 

That  was  the  last  communication,  so  far  as 
the  record  discloses,  from  Julius  Joergensen 
to  hie  parents.  All  the  correspondence  which 
passed  between  the  parties  is  in  an  affectionate 
strain,  and  gives  the  impression  that  the  son 
had  been  raised  by  pious.  God-fearing  parents, 
and  remembered  their  admonitions.  His  let* 
ters  frequently  breathe  homesickness  and  tbe 
desire  and  hope  of  visiting  his  family  soon. 
We  find  no  traces  of  Julius,  under  the  name  ot 
'  Joergensen,  from  the  time  of  tbe  last  letter, 
and  it  seems  that  after  that  date  his  parents 
had  no  tidings  of  bim. 

Tbe  deceased  person,  who  bore  the  name  of 
John  Johnson,  appeared  In  tbe  city  of  St 
Louis,  60  far  as  the  evidence  reveals,  in  1894, 
and  secured  employment  from  Gustav  Weber, 
a  soda  water  manufacturer,  as  stableman. 
He  worked  for  Weber  from  March  3,  18M,  to 
August  30,  1897.  After  that  he  obtained 
work  as  fireman  with  the  Terminal  Railway 
Company,  and  continued  In  that  service  until 
his  death.  While  with  Weber,  he  became  ac- 
quainted with  Louis  Voelker,  the  plaintiff, 
and  the  two  became  friends.  Jotinson  stated 
to  several  acqualntantjbs  In  St  Louis,  Includ- 
ing Voelker  and  Weber,  that  he  had  no  rela- 
tives living.  These  statements  were  made  at 
tbe  time  be  took  tbe  benefit  Insurance.  He 
also  stated  that  he  was  born  in  Texas,  and 
that  his  parents  had  lived  in  either  Sherman 
or  San  Antonio;  the  witnesses  were  not  posi- 
tive which  place.  The  handwriting  of  the  le^ 
ters  written  by  Julius  Joergensen  to  his  par- 
ents was  compared  with  signatures  of  Johnson 
affixed  to  various  railway  papers,  while  he 
was  fireman,  and  to  his  application  for  Insur- 
ance in  the  brotherhood.  The  evidence  \ras 
quite  contradictory  as  to  whether  the  writing 
was  by  the  same  person.  A  photograph  of 
Julius  Joergensen,  taken  when  he  was  IS 
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years  old,  was  exhibited  to  persons  who  knew 
Jobn  Johnson  In  St.  Louis,  and  they  differed 
as  to  whether  the  photograph  of  the  boy  re- 
sembled the  man  they  knew.   Some  witnesses 
were  positive  It  represented  the  same  person, 
and  others  equally  posltlTe  tiiat  it  was  totally 
anlike  JobnsoD.    There  Is  testimony  that 
Johnson  was  a  large  man,  weighing  170  | 
pounds;  whereas  Julius  Joergensen  was  only  I 
5  feet  4  Inches,  and  weighed  about  150  pounds  \ 
when  he  left  Denmark.   This  evidence  la  of  | 
small  value,  because  the  boy  may  have  grown 
Into  a  lai^e  man.  Both  Joergensen  and  John-  j 
son,  as  they  yrere  known  to  their  acquaint-  j 
RDces,  had  fair  hair  and  skin,  blue  eyes,  and  j 
were  of  the  Scandinavian  type  of  men.   There  | 
was  evidence  that  Johnson  stated  to  friends 
In  St.  Louis  that  he  was  of  Swedish  descent, 
and  this  testimony,  and  other  facts  above 
stated,  concerning  the  letter  written  by  Joer- 
gensen In  Texas,  in  which  he  speaks  of  form- 
ing a  frlendahip  with  a  Swede,  the  presence  j 
of  the  Joergensen  letters  In  Johnson's  trunk,  i 
and  his  statement  that  they  had  belonged  to 
a  Mend  in  Texas,  are  put  forward  by  the 
platattUTs  counsel  to  maintain  the  theory  that 
Jobnaon,  Instead  of  being  Julius  Emil  Joergen- 
sen, was  another  person,  to  wit,  tbe  Swedish 
friend  Joergensen  bad  known  while  herding 
cattle  in  Texas. 

Several  facts  emerge  from  the  evidence 
which  strike  our  minds  as  particularly  slg- 
Diflcant.   It  is  certain  that  Julius  Joergensen  i 
left  San  Antonio  and  came  to  St.  Louis  after  ; 
1892,  and  wrote  letters  from  St.  Louis  to  his  \ 
parents  as  late  as  March,  1899.    If  he  and 
Johnson  were  different  persons  who  bad  been  : 
acquainted  in  Texas,  It  Is  strange  they  lived  in  ' 
St  Louis  for  several  years  without  forming  ' 
mutual  friends  who  knew  them  as  two  indl-  [ 
vlduals.    If  the  plaintiff's  theory  be  true,  I 
Johnson  and  Joergensen  must  have  been  about  : 
St  I^ouis  a  great  deal  from  1894  to  1890;  but 
none  of  tbe  associates  of  Johnson  speak  of  ' 
ever  seeing  him  In  company  with  Joergensen,  '■ 
oe  of  knowing  such  a  man.   Julius  Joergensen 
had  diarge  of  horses  in  Kansas  City  and  San  : 
Antonio,  and  was  afterwards  a  locomotive  . 
llreman  In  the  latter  place.   When  we  first  1 
learn  of  Johnson  In  St  Louis  he  Is  working  I 
as  a  stableman  tor  Weber,  and  afterwards 
gets  employment  as  a  fireman.   It  would  be 
a  noteworthy  coincidence  If  tbe  Swedish  ; 
friend   whom  Joergensen   knew  In   Texas  | 
should  subsequently  l}ec(Hne,  as  he  did,  a  rail-  : 
way  fireman,  and  still  later  prosecute  the  j 
same  business  In  St.  Louis,  as  we  know  Julius  i 
Joergensen  did,  from  the  letter  written  to  bis 
parents  In  March,  1899,  In  which  he  spoke  ot 
working  on  a  railroad.  We  know,  too.  that, 
from  an  undisclosed  motive,  Julius  Joergensen 
sometimes  called  himself  Johnson,  and  had  his 
parents  address  blm  as  Julius  Johnson.  It 
tiielr  testimony  Is  to  be  believed,  he  occasion- 
ally wrote  to  them  under  the  name  of  John 
Johnson.   When  the  deceased  made  applica- 
tion for  the  Insurance  he  stated  he  was  bom 
A^l  17,  1872.  Julius  SoesrgNuen  was  bom 


April  IT,  1870.  It  Is  another  coInddeDce  If 
Johnson's  friend  In  Texas  was  born  on  the 
same  day  of  the  same  mouth  he  was.  Julius 
B.  Joergensen  has  never  been  heard  ot  by  bis 
relatives  or  parents  in  Denmark  since  Johnson 
died.  That  Johnson  dissembled  concernlzig 
his  past  appears  from  bis  telling  the  medical 
examiner,  when  he  made  application  for  innir- 
ance,  that  his  parents  were  living,  and  in  good 
health,  eight  years  before,  when  he  left  bome, 
but  that  be  had  heard  nothing  from  tbem 
since,  and  declaring  a  montib  or  two  thereafter 
that  bis  folks  were  all  dead.  While  the  caae 
ia  mysterious,  the  proven  facts  strongly-  Io- 
dine us  to  the  belief  entertained  by  tbe  learn- 
ed trial  judge  that  the  deceased,  Jobn  John- 
son, was  Julius  Emll  Joergensen,  who,  for 
some  reason,  chose  to  conceal  bis  Identic  after 
be  came  from  Texas  to  St  Louis.  If  we  lean- 
ed-to  the  opposite  belief,  we  would  be  much 
disposed  to  yield  our  own  Judgment  In  tevor 
of  that  of  the  court  below  on  the  issue  of  fad 
presented;  for  this  Is  peculiarly  a  case  in 
which  the  manner  of  witnesses  white  testify- 
ing and  the  Impressions  gleaned  dntlns  Uie 
trial  are  Important 
Judgment  affirmed. 

BLAND,  P.  J.,  and  RBTBUBN,  J^  concur. 


SaiNNBTTH  INV.  00.  v.  NATIONAL  BANK 

OF  THE  REPUBLIO  OF  ST.  LOUIS. 
(Court  of  Appeals  at  St.  Louis,  Ha   Dec  15, 

1908.) 

BANKS— FOROEID  CHECKS— FA  YHBNT^-NKOU- 
GGNCE— eVIDBNCB— BXAMINATION  OP  PASS- 
BOOK-FORGERIES BY  BOOKKEEPER. 

1.  To  prove  negligence  In  paying  checks  por^ 
porting  to  be  drawn  by  plaintiff  against  his  ac- 
count with  defendant  bank,  it  is  competent  to 
show  that  a  check  merely  stamped  with  plain- 
tiff'B  name,  but  not  signed  by  any  one.  wait 
paid,  though  the  money  drawn  by  it  wn$  not 
converted  by  the  forger,  but  used  by  plaintiff. 

2.  Ten  Ai^  cannot  be  arUtranly  fixed  ai 
BUlIlclent  time,  unda  all  circumstances,  tor  a 
bank  depositor  to  examine  his  passbook,  after 
it  has  been  balanced  and  returned  to  him  with 
canceled  vonchers. 

S.  A  bank  depo^tor  Is  not  bound  by  the  ex- 
amination of  its  passbook,  nor  to  be  treated  as 
though  it  had  made  none,  where  its  clerk  to 
whom  it  intrusts  snch  duty  had  forged  ohwk*. 
wbidi  had  been  paid,  if  ordinary  care  was  osed 
In  selecting  the  clerk. 

Appeal  from  St.  Louis  drctdt  Oonrt;  Dan- 
iel O.  Taylor,  Judge. 

Action  by  the  Kenneth  Investment  Com- 
pany against  the  National  Bank  of  the  Re- 
public of  St  Louis.  Judgment  for  plaintiff. 
Defendant  appeals.  Affirmed. 

Alfred  T.  Hebard,  for  appellant  Bdward 
T.  Parish,  for  respondent 

BLAND,  P.  J.  This  is  the  second  appeal 
of  this  case.  Tbe  opinion  on  the  former  ap- 
peal will  be  found  In  9G  Mo.  App.  l2o.  70  s. 
W.  ITS,  to  whldi  we  refer  for  a  statemeuft  of 
the  controlling  tacts  In  the  case.  The  laews 
on  tbe  retrial  ir&e  submitted  to  the  f^am 
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wtthoot  ftw  Interrentlon  of  a  Jury.  Tbe  flndr 
big  and  Jndgment  of  the  court  were  for  the 
plalntUt.  D^endant  ai^waled.  On  the  sec- 
ond trial  tiie  date  and  other  partlcalan  of  all 
tt»  cbeCka  forged  by  Ohatard  and  paid  by  the 
defendant  t>ank  were  brought  ont.  and  addl* 
tional  evidence  was  beard  aa  to  ttie  character 
of  the  forgerieB,  and  Uie  degree  of  diligence 
exerdaed  by  defendant  a  paying  teller  to  de- 
tect tbe  Angeriea  at  the  time  tbe  checfca  were 
paid  by  hbn. 

Tbe  plaintiff,  for  tbe  pmpoae  of  prorlng 
negligence  on  the-  part  of  the  teller,  offered 
and  read  In  evidence,  over  the  objection  of  the 
defoidant,  a  check  for  fSO  fiiat  was  stamped 
with  plalntUfe  name  with  a  rubber  stamp, 
bat  waa  not  signed  by  Davla  or  any  other  per- 
son. It  la  admitted  that  the  money  drawn  by 
this  check  waa  not  convwted  by  Ghatard,  the 
forger,  but  waa  naed  by  plaintiff  in  its  bnal- 
neaaL  Fnr  fbe  reason  tiiat  tbe  money  dmwc 
on  this  check  was  properly  applied,  It  la 
contended  by  defendant  that  It  was  inadmis- 
sible to  show  negligence  In  the  payment  of 
the  forged  checks.  We  do  not  think  the 
check  was  competent  to  show  negligence  gen- 
erally on  the  part  of  the  paying  teller,  but  was 
competent  as  tending  to  prove  negligence  In 
paying  checks  purporting  to  be  drawn  by  tbe 
plfllntUf  against  its  account  with  "Uie  defend- 
ant bank. 

The  conrt  declared  the  law  to  be  that  what 
is  a  reasonable  time  In  which  a  depositor  to  a 
bank  shonld  examine  his  passbook,  after  It 
had  been  balanced  and  returned  to  him  with 
tbe  canceled  vonch^s.  Is  a  question  of  law, 
but  refused  to  declare,  as  a  matter  of  law,  that 
10  days  was  a  reasonable  time  In  which  to 
make  such  examination.  We  do  not  think  10 
days  should  be  arbitrarily  fixed  as  tbe  time 
for  making  the  examination  in  every  case,  bnt 
that  It  is  a  reasonable  time  in  which  to  make 
the  examination  when  the  depositor  and  bank 
reside  In  the  same  town  or  city,  and  so  held 
when  the  case  waa  here  before,  and  also  In 
the  case  of  McKeen  v.  Bank,  74  Mo.  App.  281. 

The  defendant  moved  the  court  to  declare 
the  law  to  be.  In  eflTect,  that  whtle  the  plain- 
tiff was  not  bound  by  any  of  the  examinations 
of  the  passbook  made  by  Ghatard.  if  at  the 
time  of  such  examinations  It  contained  any  of 
bis  foiled  checks,  yet  it  was  in  no  better  posi- 
tion than  If  It  had  made  no  examination  what- 
ever, and  for  that  reason  could  n:>t  recover, 
but  the  conrt  refused  to  so  declare.  In 
Wachsmau  v.  Columbia  Bank,  8  Misc.  Rep. 
280.  28  N.  T.  Supp.  711,  It  Is  held  that  the  de- 
positor exercised  ordinary  care  by  Intrusting 
the  duty  of  examining  tbe  passbook  and 
vouchers  to  the  usual  agent  (the  bookkeeper) 
in  the  ordinary  course  of  business,  although 
be  (tbe  bookkeeper)  was  a  forger,  and  that  the 
depositor  was  not  estopped  to  assert  the  for^ 
gerles  by  mere  delay  In  discovering  them; 
Hiat  the  delay  did  not  make  tbe  account  a 
stated  or  conclusive  one,  and  only  cast  upon 
blm  the  burden  of  impeaching  It  for  mistake, 
and  proving  the  checks  were  forged.  In 


Weisser's  Adm*rs  v.  Denlson,  10  N.  T.  68,  61 
Am.  Dec»  7S1,  cbedks  forged  by  the  confiden- 
tial derk  of  the  depositor  were  paid  by  tbe 
bank,  and  charged  to  tl»  depositor  In  his  pasih 
book,  with  llie  forged  checks  and  others,  and 
returned  to  the  depositor;  and  the  clerk,  at 
tbe  request  of  the  principal,  examined  the 
book  and  r^orted  it  correct,  and  the  prlnc^l 
did  not  discorer  Hie  forgeries  until  several 
months  afterwards,  when  he  Immediately 
notified  the  bank.  In  an  action  to  recover  the 
balance,  it  was  held  the  bank  could  not  retain 
the  amount  of  the  forged  cbecks;  that  to  deny 
a  recovery  would  be,  by  a  legal  fiction,  to 
charge  the  depositor  with  the  tortious  and 
ev«9i  criminal  acta  of  the  servant  In  Frank 
V.  Chemical  National  Bank,  84  N.  T.  209,  88 
Am.  Rep.  601,  under  a  somewhat  similar  state 
of  facte,  it  was  -held  that  plaintiff  would  not 
be  estopped  from  questioning  the  accuracy  of 
the  account,  and  that  defendant  was  liable  for 
the  balance,  deducting  the  forged  checks.  In 
McKeen  v.  Bank,  74  Mo.  App.  281.  and  Quat- 
■trochl  Bros.  v.  Bank,  80  Mo.  App.  600,  we 
held  that  tbe  depositor  was  bound  to  examine 
his  passbook,  when  written  up  and  returned 
to  him  with  the  canceled  vouchers,  within  a 
reasonable  time,  and  to  give  prompt  notice  to 
the  bank  of  any  errors,  frauds,  or  mistakes 
therein.  It  seems  to  us  this  Is  a  reasonable 
requirement,  and  that  If  a  forged  check  is  re- 
turned, with  the  passbook,  to  the  depositor, 
charged  to  his  account,  which  through  his  neg- 
ligence he  falls  to  discover,  and  the  bank  suf- 
fers damages  thereby,  he,  rather  than  the 
bank,  should  sufTer  the  loss.  Bnt  we  have 
never  held,  and  do  not  think  It  sound  law  to 
hold,  tbe  depositor  estopped  to  charge  tbe 
bank  with  the  forged  checks.  If  he  has  used 
ordinary  care  In  the  examination  of  his  pass- 
book and  returned  checks,  and  failed  to  dis- 
cover the  forged  checks  and  to  give  notice 
thereof;  nor  do  we  think  he  should  be  estop- 
ped If  he  falls  to  make  any  examination  what- 
ever, provided  It  is  shown  that  the  tuink  was 
negligent  In  paying  tbe  forged  checks.  To 
bold  otherwise,  it  seems  to  us,  would  be  a 
serious  modification  of  the  rule  thoroughly 
grounded  in  tbe  Jurisprudence  of  both  Eng- 
land and  this  country  since  the  dedaiou  In 
17d2  of  Lord  Mansfield  In  Price  v.  Neal,  3 
Burr.  1354,  which  Is,  "If  a  bank  pay  the  mon- 
ey  of  Its  depositor  oo  a  forged  check,  no  mat- 
ter under  what  circumstances  of  caution,  or 
however  honest  In  the  belief  In  Ito  genuine- 
ness. If  the  depositor  himself  be  free  of  blame 
and  has  done  nothing  to  mislead  the  bank,  all 
the  loss  must  be  borne  by  the  bank."  U.  S. 
Bank  v.  Bank  of  Ga..  10  Wheat.  333.  6  L.  Ed. 
334;  National  Park  Bk.  v.  Ninth  National  Bk., 
46  N.  Y.  77,  7  Am.  Rep.  310;  Hardy  &  Bros. 
V.  Gbesapeake  Bk.,  61  Md.  662,  34  Am.  Rep. 
325;  Smith  v.  Mercer,  6  Taunt  76;  Reding- 
ton  V.  Woods,  45  Gal.  406,  13  Am,  Rep.  190: 
Howard  &  Preston  v.  Mississippi  Valley  Bk. 
of  Vlcksburg.  28  La.  Ann.  727.  26  Am.  Rep. 
106;  Mackintosh  v.  Eliot  National  Bk.,  123 
Mass.  383;  First  National  Bk.  v.  Steto  Bk..  22 
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Neb.  769,  86  N.  TV.  289,  8  Am.  St  Rep.  294; 
Brown  v.  Daugherty  (G.  G.)  120  FQd.  526;  2 
Daniel  on  Negotiable  Inatnunenta  (3d  Bid.)  S| 
13S9-1655;  2  Morse  on  Banks  &  Banking,  463. 
A.  rule  that  would  require  that  the  examina- 
tion should  be  made  by  the  depositor  in  per- 
son, or  that  would  charge  him  with  the  fraud 
of  his  trusted  employ^,  should  he  intrust  to 
bim  the  examination,  would  be  a  harsh  one, 
and  at  war  with  the  relation  which  a  bank 
BUBtafns  to  Its  depositor,  and  very  much  weak- 
en the  salutary  rule  that  "a  bank.  In  paying 
money  on  the  check  of  Its  depositor,  does  so 
at  Its  peril,  and  takes  the  risk  of  the  check 
being  geunlne." 

There  was  evidence  pro  and  con  as  to  the 
character  of  the  forged  checks,  and  as  to  the 
degree  of  diligence  exerdsed  by  the  defend- 
ant's paying  tell»  In  cashing  the  checks. 

The  court,  at  the  instance  of  plaintiff,  de- 
clared the  law  as  follows: 

"(4)  If  the  court,  sitting  as  a  Jury,  believes 
and  finds  from  the  evidence  that  the  checks 
in  question,  aggregating  $1,093,  were  for> 
gerles,  then  the  plaintiff  is  entitled  to  recover 
said  amount,  leas  $7S  paid  into  court,  with  In* 
terest  at  six  per  cent  on  the  balance  ($1,015) 
from  the  8th  day  of  October,  1894,  the  date  of 
the  Institutioif  of  this  suit,  unless  it  believes 
and  finds  from  the  evldoice  that  defendant 
used  reasonable  care  and  skill  In  detecting 
said  forgeries  before  paying  such  checks. 

"And  unless  the  court  further  finds  and  be- 
lieves from  the  evidence  that  the  plaintiff  did 
not  within  a  reasonable  time  after  the  13th 
day  of  June,  1894,  when  its  bankbook  was  bal- 
anced, make  an  examination  of  its  returned 
checks,  passbook,  and  checkbook,  to  ascertain 
and  determine  If  said  check  for  $78  was  a  for- 
gery, and  notified  defendant  thereof,  and  that 
by  reason  of  said  failure  on  the  part  of  plain- 
tiff the  defendant  was  especially  damaged 
thereby. 

"In  regard  to  such  examination,  and  the 
duty  of  plaintiff  to  make  the  same,  the  court 
declares  the  law  to  be  that  the  plaintiff  was 
not  wanting  In  proper  care  In  the  examination 
of  Its  said  accounts,  if  it  Intrusted  to  some 
competent  person  the  duty  of  making  that  es- 
amiuatlon  for  It. 

"And  the  court  further  declares  the  law  to 
be  that  if  such  person  was  the  bookkeeper  of 
plaintiff,  and  that  he  forged  said  checks,  then 
the  knowledge  of  such  person  (In  this  case, 
one  Chatard),  the  bookkeeper  of  plaintiff, 
gained  in  the  commission  of  such  forgeries,  or 
as  bookkeeper  of  plaintiff  In  handling  such 
checks,  passbook,  and  bankbook,  was  not  im- 
putable to  plaintiff. 

"And  if  said  Ohatard  withheld  and  failed 
to  disclose  the  knowledge  which  he  bad  thus 
acquired  frcnn  plaintiff,  then  plaintiff  Is  not 
bound  by  the  knowledge  which  Ghatard  bad 
thus  acquired. 

"And  the  court  further  declares  the  law  to 
be  that  If  plaintiff,  In  selecting  its  bookkeeper 
to  have  charge  of  its  passbook,  checkbook,  and 
returned  checks,  used  ordinary  care  (that  U, 


the  same  care  which  a  person  of  ordlnuy  pru- 
dence would  use  under  ^rfmtinr  clrcoixuituices), 
then  the  plaintiff  was  not  guilty  of  negllsenoe 
in  Intrusting  such  duty  to  its  bookkeeper. 
Nor  was  the  plaintiff  required,  after  liaposing 
such  duty  upon  its  boolcke^r,  to  go  fartber. 
and  make  a  personal  Inspection,  11iroiig;h  its 
officers,  of  such  books  and  checks  aforesaid, 
but,  In  Imposing  such  duty  on  such  book- 
keeper, plaintiff  acted  with  ordinary  pmdence; 
that  Is,  such  prudence  and  care  as  a  peraon  In 
like  circumstances  would  use  and  employ." 

We  think  this  instruction  is  In  barmony' 
with  the  former  decisions  of  this  court,  and 
tliat  the  last  paragraph  is  supported  by  the 
dedsions  of  the  New  York  courts,  supra,  and 
is  supported  by  reason  and  the  practice  of 
merchants  to  Intrust  the  examination  of  their 
passbooks  to  a  trusted  employ& 

The  finding  and  Judgment  are  auppurted  liy 
the  law  and  the  evidence^  and  Hw  Jodsmeu 
is  afflinned. 


CARPBNTBK  T.  RELIANCE  REALTY  CO. 

et  al. 

(Coort  of  Appeals  at  St.  Louis.  Mo.    Dec.  15. 

1903.) 

FROPERTT— LATERAL  SUPPOR-P-EXCAVATION 
—MUNICIPAL  CORPORATIONS-CHARTER— OR- 
DINANCE—ESTOPPEL— BUILDING  CONTRACT. 

1.  The  right  to  lateral  support  potaios  only 
to  the  ground  itself  in  Its  natural  state,  not 
to  incumbering  buildings  or  improvementa- 

2.  The  owner  of  an  unimproved  lot  or  Us  li- 
censee has  the  right  to  excavate  for  tiie  pur- 
pose of  «ecting  a  building  thereon,  Itj  nsins 
reasonable  care,  and  ^ving  timely  notice  to  the 
owner  of  adjacent  buildings. 

3.  Kesponsibility  to  prevent  Injury  resnltins 
.from  the  removal  of  earth  contiguous  to  build- 
ings devolves  on  the  owner  of  the  buildings,  on 
receipt  of  timely  notice  of  a  purpose  to  maks 
an  excavation  by  the  owou  m  the  contiguoui 
lot  or  his  licensee. 

4.  Tlie  cost  of  shoring  up,  underpinning,  or 
taking  whatever  precautions  may  be  needed  t* 
prereut  injury  to  adjacent  structures  from  ex- 
cavating when  carefully  done,  falls  on  tiic 
owner  of  the  adjacent  structures. 

5.  St.  Louis  City  Charter,  art.  3, 1  26.  par.  12. 
providing  that  the  municipal  assembly  hhall 
have  authority  to  "provide  for  the  safe  coo- 
struction,  inspection  and  repair  of  all  privatr 
and  public  buildings  within  the  city,"  does  uot 
authorize  an  ordinance  limiting  the  depth  a  lot 
owner  can  excavate  on  hia  premises  without 
taking  care  of  contiguous  buildings  at  his  own 
expense. 

o.  In  an  action  to  enjoin  the  excavation  of  • 
lot  contiguous  to  plaintiff's  buildings,  beyond 
the  deptE  limited  oy  a  city  ordinance,  unless 
defendants  adopted  measures,  at  their  own  ex- 
pense, to  protect  plaintiff's  buildings,  on  whirb 
claim  for  relief  Is  grounded  exclusively  ou  tlie 
ordinance,  a  conteution  that  defendanta  are  eft> 
topped  to  repudiate  the  ordinance  because,  in 
notifying  plaintilf  of  their  intention  to  excavate, 
they  called  plaintiff's  attention  to  tte  ordinance 
In  the  notice,  is  untenable. 

7.  Defendants  called  plaintiff's  attention  te 
an  ordinance  when  noticing  falm  to  protect  his 
walls  against  an  excavation  ther  were  aboot 
to  make  adjacent  to  plaintiffs  buildliw.  Plain- 
tiff replied  by  citing  the  ordinance  himself,  am^ 
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aikinc  If  the  ezcsTBtton  wonld  exceed  the  lim- 
it oamed  therein,  but.  receiving  do  reply,  in- 
itltuted  ED  action  to  compel  defendants  to  adapt 
measares  at  their  own  expense  to  protect  plain- 
tiffa  buildings,  in  accordance  with  the  terms  of 
the  ordinance.  Held,  that  defendants  were  not 
estopped  to  attack  the  ralidity  of  the  ordl- 
oance. 

8.  A,  contract  between  defaidanta  <a  lot  own- 
er and  a  construction  company  employed  to 
erect  a  building  on  the  lot)  provided  that  the 
conatruction  comMny  shoDid  protect  the  adia- 
cent  walls.  HUd,  that  a  contention  \a  plain- 
tiff. In  an  action  to  compel  the  defendants  to 
adopt  measures  at  their  expense  to  protect  his 
adjacent  building  from  damage  by  excavation, 
that  he  was  entitled  to  enforce  the  contractoal 
proTisIon  against  the  construction  company,  is 
untenable,  since  he  was  no  party  to  Uie  con- 
tract, and  did  not  sue  on  It.  or  refer  to  It  In  Ua 
petition. 

Appeal  from  St  Louis  Olicnlt  Oonrt;  H. 
D.  Wood,  Judge. 

Action  by  James  M.  Carpentw  against  the 
Reliance  Realty  Company  and  another.  From 
a  Judgment  for  plalntlfT,  defendants  appeal. 
Reverspd. 

CoIUdb  ft  Cbappel,  for  appellants.  T.  K. 
&  G.  R.  Skinner,  for  respondent 

OplnlUL 

GOODE,  J.  The  Reliance  Realty  Company 
and  the  HlU-O'Meara  Construction  Company 
are  corporatlona.  The  former  owna  a  lot  on 
the  northeast  comer  of  OlWe  and  Sixth 
streeta,  In  the  city  of  St  Louis,  which  fronts 
60  feet  on  the  north  line  of  Ollre  street,  and 
extends  north  114  feet  along  ttie  east  line 
of  Sixth.  The  plalntUf,  James  H.  Carpenter, 
owns  two  lots  adjoining  the  realty  company's 
lot.  One  of  them  fronts  on  the  east  side  of 
Sixth  street,  and  is  contlgnona  to  the  realty 
comiiany*8  lot  on  the  north.  The  other  Is 
Immediately  east  of  the  lot  of  the  realty  com- 
pany. So  the  two  surronnd  the  realty  com- 
pany's lot  on  the  north  and  east  sides.  In 
1898  Carpenter  had  a  building  on  hte  Sixth 
street  lot  8  stories  high  for  a  distance  of  80 
feet  from  the  front,  and  thence  2  stories 
bigb  the  further  distance  of  20  feet  The 
foundation  walls  under  the  8-atory  portion 
of  that  building  were  of  stone,  and  extended 
8  feet  below  the  Wei  of  the  curb  on  Sixth 
■treet  The  foundation  under  the  2-8tory  part 
extended  2^  feet  below  naxa  level,  and  below 
the  surfiice  of  the  ground.  On  plalntifTs 
east  lot,  to  wit,  the  one  fronting  on  the 
north  side  of  OUtc  street  he  had  a  building 
of  brick  and  Iron,  4  stories  high  for  a  depth  j 
of  80  feet,  and  1  story  high  the  further  depth  \ 
of  84  feet  The  west  wall  of  that  building, 
contlgnons  to  the  realty  company's  lot  was 
of  brick,  and  the  foundation,  for  a  depth  of 
11  feet  was  of  brick,  and  28  InehM  thick, 
and  for  the  further  depth  of  1  foot  was  8 
feet  tfiick,  and  laid  In  hydraulic  cement  mmv 
tar.  Both  the  buildings  are  alleged  to  have 
been  old.  but  th^r  age  is  not  stated  In  tiie 
evidence.  During  said  year  the  Reliance 
Realty  Company  began  to  Improve  Its  lot 
tlie  purpose  being  to  erect  thereon  a  lO-story 


offlce  building,  of  the  steel  construction  type; 
and  such  an  edifice  was  In  fact  erected,  and 
is  now  known  as  the  "Garleton  Building." 
In  making  the  improTements,  It  was  neces- 
sary to  excavate  the  realty  company's  lot  to 
the  depth  ci  18  feet  or  more,  In  order  to  put 
in  a  basement  and  a  foundation  strong 
enough  to  uphold  tiie  lofty  superstructure  In- 
tended to  be  erected.  As  tills  acsvatlon 
would  penetrate  the  earth  below  and  im- 
mediate^ adjacent  to  the  foundations  of  the 
plalntifTs  two  buildings,  measures  to  insure 
the  safety  of  the  foundatlona  were  required. 
With  that  end  to  view,  the  Hill-O'Meara 
Construction  Company,  to  whom  tiie  eaor 
tract  fOr  the  erection  of  the  Carleton  Build- 
ing bad  been  let  by  the  Reliance  Realty 
Company,  delivered  a  written  notice  to  the 
plototur  on  November  8,  1888,  telling  him  It 
was  the  Intention  of  the  construction  com- 
pany to  make  an  excavation  on  the  realty 
company's  lot  to  a  depth  of  16  feet  below 
the  curb  level,  and  notifying  the  plalntlfF  to 
take  such  st^  as  he  saw  fit  to  sustain, 
protect  and  underpto  his  conttgnous  walls 
BO  as  to  preserve  them  from  Injury.  The 
noHce  called  plalntiiTs  attention  to  section  78 
of  Ordtoance  Na  18,964  of  the  municipal  as- 
sembly of  the  dty  of  St  Loids,  approved 
April  7, 1887.  That  ordinance  la  now  section 
106  of  tiie  municipal  code  of  1901,  and  reads 
as  followi:  "The  legal  depth  for  excavations 
to  the  bottoms  of  footing  shall  be  nine  feet 
for  dwellings  and  fifteen  feet  fCr  busdness 
buildings— to  be  measured  from  the  curb  level 
on  the  party  line.  Whenever  an  excavation 
Shan  be  carried  to  a  greater  depth  tiian  the 
legal  depth  above  given.  It  shall  be  the  duty 
of  the  person  making  or  causing  such  ex- 
cavation to  be  made  to  preserve  any  contigu- 
ous legal  wall  or  walls  from  injury  and  sus- 
tain, protect  and  und«pin  the  same  at  his 
own  cost  and  expense,  so  that  the  mid  wall 
or  walls  shall  be  and  remain  practically  as 
safe  as  before  such  excavation  was  com- 
menced. He  shall  give  timely  written  notice 
to  adjoining  property  owners  of  his  intention 
to  do  so,  and  ad](dnlng  property  owners  shall 
permit  the  occupancy  of  their  ground  and 
buildings  so  that  their  walls  may  be  under- 
pinned and  sustained.  If  such  excavation 
shall  not  be  carried  to  a  d^th  greater  than 
the  legal  depth  above  given,  the  owner  or 
owners  of  such  adjoining  or  contiguous  wall 
or  walls  shall  preserve  their  walls  from  In- 
1  Jury  and  so  sustain,  protect  and  underpin  the 
i  same  at  their  own  cost  and  expense  that  said 
wall  or  walls  shall  be  and  remain  as  safe  as 
before  such  excavation  was  commenced,  and 
said  owner  or  owners  oi  adjoining  or  con- 
t^ous  wall  or  walls  shall  be  permitted  to 
enter  upon  the  premises  where  such  excava- 
tion is  betog  made  for  that  purpose,  when 
necessary."  On  November  9th  Carpenter  re- 
plied to  the  notice  of  the  Hlll-CMeara  Con- 
structlon  Company,  saying  ttiat  the  notice 
stated  the  excavation  would  be  made  to  a 
depth  of  15  feet  along  both  of  his  lines,  but 
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that  he  had  seen  the  plans  and  speciflcatloiui 
for  the  new  building,  and  they  called  for  an 
excavation  of  IS  feet;  that,  inasmuch  as  the 
notice  did  not  explicitly  declare  the  ezcava- 
tlon  would  be  limited  to  16  feet,  he  asked 
for  informatloD  as  to  the  full  depth  intended 
to  be  excavated.  He  also  called  the  attention 
of  the  construction  company  to  the  afore- 
said municipal  ordinance,  and  said,  If  the 
construction  company  would  inform  him  that 
it  did  not  intend  to  dig  deeper  than  15  feet, 
he  would  proceed  without  further  delay  to 
protect  bis  walls;  otherwise  he  would  expect 
the  construction  company  to  protect  them. 
No  reply  was  made  to  this  letter,  and  on 
November  17th  Carpenter  filed  a  petition  In 
the  circuit  court  of  the  dty  of  St  Iiouis 
again!!t  the  Reliance  Bealty  Company  and  its 
officers  and  the  HUl-O'Meara  Construction 
Company  and  Its  officers,  In  which  he  aver- 
red that  the  defendants  were  about  to  ex-  I 
curate  to  a  depth  of  IS  feet,  and  asked  that 
they  be  restrained  from  proceeding  with  the 
work  until  they  had,  at  their  own  cost  and 
expense,  protected  and  underpinned  his  walls 
so  as  to  preserve  them  from  injury.  The 
petition  stated  that  plaintiff's  buildings  were  i 
occupied  by  tenants;  that  the  proposed  ex- 
cavation endangered  the  buildings;  that  the 
defendants,  in  disregard  of  their  duty,  had 
refused  to  protect  his  walls  at  their  own 
cost  and  expense,  and.  if  they  were  allowed 
to  proceed  without  providing  adequate  safe- 
guards, there  was  great  danger  to  the  lives 
and  limbs  of  plaintiffs  tenants,  and  of  Ir- 
reparable damage  to  his  buildings.  A  bond 
was  given,  and  a  temporary  restraining  or-  i 
der  granted.  The  order  enjoined  the  defend- 
ants, their  agents  and  servants,  from  making 
any  further  excavation  on  the  Reliance  Real- 
ty Company's  lot  without,  at  their  own  ex- 
pense, sustaining,  protecting,  and  underpin- 
ning plaintiff's  walla  contiguous  to  the  real- 
ty company's  lot  on  the  east  and  ncarth,  so 
as  to  preserve  said  walls  from  Injury,  and 
fo  that  they  would  remain  practically  as 
safe  as  before  defendants  commenced  to  dig. 

Answers  were  filed  by  the  Hlll-O'Meara 
Construction  Company  and  its  officers,  ad- 
mitting plalntifre  ownersbip  of  the  two  lots;  < 
that  the  defendant  corporation,  when  this  j 
suit  was  Instituted,  was  in  possession  of  the  | 
realty  company's  lot;  and  denying  the  other 
allegations  of  the  petition.  The  Reliance 
Realty  Company  answered  that  on  the  6th 
day  of  October,  1898,  It  had  let  the  contract 
for  the  erection  of  a  lO-story  building  to  the 
Hill-O'Meara  Construction  Company,  and  that 
the  construction  company  had  entered  the 
premises  as  an  independent  contractor,  with 
the  sole  and  absolute  control  thereof;  that 
the  construction  company  was  not  the  agent 
or  servant  of  the  realty  company,  but  had 
agreed  with  the  latter  company  to  thoroughly 
protect  all  work  liable  to  be  Injured  during 
the  erection  of  the  contemplated  buUdlug, 
and  to  take  great  care  to  protect  the  ad- 
joining property,  and  repair  any  damage  done 


to  the  same;  that  it  had  further  agreed  to 
do  the  requisite  shoring  to  prevent  the  caving 
in  of  the  adjoining  buildings.  Said  answer 
further  averred  that  the  refusal  of  the  Hlll- 
O'Meara  Construction  Company  to  protect 
and  imderpin  the  plaintiff's  walls  was  with- 
out the  realty  company's  connivance  and  con- 
sent, and  that  the  realty  company  bad  made 
demand  of  the  construction  company  to  abore 
plaintiff's  walla.  The  officers  of  the  realty 
comi>any  filed  a  general  denial. 

The  evidence  showed  the  facts  above  stat- 
ed, and  that,  after  the  temporary  restraining 
order  was  granted,  the  Hlll-O'Meara  Con- 
struction Company  underpinned  the  pUln- 
tifTs  walls  at  an  expense  of  some  $2,600. 
There  was  evidence  that  the  excavation  for 
the  new  building  would  extend.  In  places,  to 
a  depth  of  more  than  16  feet  In  addition 
to  underpinning  plalntUTs  walls — that  is, 
building  a  foundation  under  them — the  con- 
struction company  shored  them  up. 

The  contract  between  the  realty  company 
and  the  Hlll-O'Meara  Construction  Company 
contained  these  clanaes: 

"The  contractor  shall  thoronghly  protect 
all  work  liable  to  be  Injured  during  the  con- 
struction of  the  building  and  aball  take  great 
care  to  protect  adjoining  prc^rty,  and  shall 
repair  any  damage  done  by  him  to  same." 

"He  shall  take  proper  care  of  the  ends  of 
sewers  in  the  manner  directed  by  ttie  archi- 
tect and  shall  do  all  requisite  shoring  and 
bracing  to  prevent  caving  in  of  streets  and 
adjoining  buildings." 

On  the  final  hearing  In  the  drcidt  court 
the  temporary  restraining  order  was  made 
perpetual,  and,  after  their  motion  for  new 
trial  bad  been  overruled,  the  defaidants  ap- 
pealed to  this  court 

1.  By  a  stream  of  decisions,  beginning  witb 
Obarless  v.  Rankin,  22  Mo.  566,  66  Am.  Dec 
642,  and  extending  to  Obert  v.  Dunn.  140 
Mo.  476,  41  6.  W.  901,  the  role  has  been 
established  in  this  state  that  the  owno-  of  a 
parcel  of  ground  Is  entitled  to  lateral  support 
tor  it,  and  his  neighbor  may  not  dig  the  ad- 
jacent earth  away,  so  as  to  cause  his  ground 
to  crumble,  but  that  the  right  to  lateral 
support  pertains  only  to  the  ground  itself  in 
its  natural  state,  not  to  incumbering  bond- 
ings or  improvements.  This  doctrine  Is  wide- 
spread,  and  needs  no  elaboration,  but  simply 
to  be  stated.  By  virtue  of  it  plaintiff  was 
without  a  just  claim  to  have  the  reliance 
realty  company's  lot  remain  In  its  natural 
state  in  order  that  his  bnUdings  might  be 
supported  by  the  soil  aronnd  them.  The 
realty  company,  or  its  licensee,  the  construc- 
tion company,  had  the  rl|[ht  to  excavate  the 
contiguous  lot,  using  reaswiable  care  In  the 
work,  and  giving  timely  notice  to  plalntifl 
that  it  would  be  done,  which  duties  were 
observed.  On  rec^pt  of  the  notice,  respsa- 
slbility  for  the  safety  of  his  buildings  de- 
volved on  the  plaintiff,  and  be  was  tiie  onr 
to  prevent  injury  resulting  from  the  re- 
moval of  the  contlgnoiu  earth.   Oharicas  v. 
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Rankin,  supra;  Larson  t.  Met  B.  R.,  110 
Mo.  219,  19  S.  W.  416,  16  L.  E.  A.  330,  33 
Am.  St  Rep.  439;  Obert  t.  Dunn,  supra. 

2.  The  claim  is  made  that  as  Carpenter's 
buildings  were  ancient  he  had  acquired  a 
prescriptiTe  right  to  lateral  support  for  them. 
As  stated,  we  find  no  evidence  In  the  record 
that  they  were  ancient  and  this  point  Is 
hardly  before  us.  There  was  a  decision  In 
the  case  of  Casselberry  v.  Ames,  13  Mo.  App. 
575,  In  favor  of  the  creation  of  such  a  right; 
but  the  question  was  re-examined  In  the  later 
case  of  Haudlan  v.  McManus,  42  Mo.  App. 
551,  and  the  doctrine  of  the  first  one  re- 
nounced. The  antborities  bearing  on  the 
proposition  were  extensively  reviewed  in  the 
latter  case,  and  shown  not  to  support  the 
previous  decision.  The  doctrine  of  prescrip- 
tive right  to  lateral  support  for  buildings  has 
been  held  generally  to  be  one  peculiar  to 
English  jurisprudence,  and  Inconsistent  with 
the  rules  recognized  by  the  American  courts 
In  regard  to  the  acquisition  of  easements  by 
prescription.  In  this  country  the  inclination 
is  to  require  not  only  a  long  use  of  one's 
own  tenement,  but  an  adverse  use  of  the 
tenement  of  another,  in  order  to  create  a 
prescriptive  right  in  favor  of  the  former  tene- 
ment against  the  latter.  Heoce  American 
courts  have  rejected  the  docti'lne  of  ancient 
lights,  to  which  the  right  of  lateral  support 
for  buildings  Is  akin.  The  question  was 
£one  into  extensively  In  the  note  to  Larson 
T.  Met.  R.  B.,  33  Am.  St.  Rep.  439,  where 
we  find  this  conclusion  announced  on  page 
464:  "So  far  as  our  researches  extend,  there- 
fore. It  would  seem  that  no  American  case 
in  which  the  question  has  been  directly  rais- 
ed, except  one,  has  sustained  the  right,  and 
ttiat  this  single  exception  is  no  longer  deem- 
ed a  sound  authority  in  the  court  from  which 
it  emanated.  On  the  other  hand,  there  are 
several  cases  In  which  courts  of  -last  resort 
have  emphatically  rejected  as  unsound  the 
theory  that  the  right  of  support  can  be  gain- 
ed by  prescription."  As  suggested  above,  the 
argument  which  has  told  against  the  pre- 
sumptive acquisition  Is  that  as  the  claimant 
of  lateral  support  does  not  encroach  on  the 
premises  of  the  adjoining  owner,  enjoy  an 
adverse  use,  or  have  possession  of  them,  the 
presumption  of  a  license  or  grant  whlclt  in 
theory  underlies  a  prescription,  does  not  ob- 
tain. 

3.  The  duties  of  a  man  who  is  about  to 
excavate  his  lot,  in  respect  to  bis  neighbor's 
building,  are  to  promptly  apprise  the  latter 
of  his  intention,  and  to  use  reasonable  care 
in  conducting  the  excavation  so  as  to  pre- 
vent injury  to  the  building,  if  possible.  If 
liability  for  resuItiDg  loss  is  thrown,  on  him, 
It  is  not  because  he  Infringes  bis  neighbor's 
rights  in  making  the  excavation,  but  from 
his  doing  the  work  in  a  negligent  manner, 
and  in  recognition  of  the  rule  of  law  ttiat 
when  a  man  makes  any  use  of  a  legal  right 
he  must  do  so  In  a  way  not  to  needlessly  in- 
jure others.  The  cost  of  shoring  iq>,  under- 


pinning, or  taking  whatever  precautions  may 
be  needed  to  prevent  Injury  to  adjacent 
stmctures  from  excavating  when  carefully 
done,  falls  on  the  adjoining  propriety.  Obar- 
less  V.  Rankin,  and  other  cases,  supra. 

4.  Some  other  principles  need  to  be  no- 
ticed in  this  connection.  The  rules  govern- 
ing the  right  to  lateral  support  are  the  same 
for  subsoil  as  for  surface  support  It  was 
suggested  In  one  decision  that  an  inordinate 
excavation  would  be  an  unreasonable  use  of 
the  land,  and  that  an  owner  ought  to  be 
denied  the  rlgbt  to  dig  beyond  a  certain  depth 
without  saving  the  adjacent  owner  harmless. 
But  this  distinction  nev»  took  root  in  the 
law,  because  it  was  inconsistent  with  the 
dominion  which  accompanies  the  ownership 
of  property.  One  proprietw  lias  no  right  to 
incumber  his  soil  with  structures  in  expecta- 
tion of  having  them  supported  by  his  neigh- 
bor's soil.  That  would  be  partially  appro- 
priating his  neighbor's  land  to  his  own  use, 
as  it  would  also  be  an  assertion  of  the  right 
to  build  on  his  own  ground,  and  a  denial 
of  the  same  right  to  his  neighbor.  Larson  v. 
R.  R.,  33  Am.  St  Rep.  454;  Quincy  t.  Jones, 
76  in.  231,  20  Am.  Rep.  243. 

5.  It  is  ancient  and  elementary  law  that  a 
proprietor  has  dominion  not  only  over  the 
surCace  of  the  land  he  owns,  but  over  the 
space  above  and  below  the  surface,  to  any 
extent  he  chooses  to  occupy  it  In  populous 
cities,  where  buildings  vary  much  in  size, 
some  being  low  and  small,  while  others  are 
of  great  height  and  enormous  weight,  this 
rule  bad  proved  Inconvenient  and  has  been 
corrected  in  some  instances  by  statutes  fix- 
ing a  maximum  depth  to  which  a  lot  owner 
may  excavate  without  incurring  the  burden 
of  protecting  adjacent  buildings,  but  provid- 
ing that  If  be  digs  deeper  he  must  protect 
them.  The  Legislature  of  Missouri  has  pass- 
ed no  law  of  the  kind.  The  theory  of  those 
statutes  is  that  the  average  building  will 
only  require  a  foundation  of  a  certain  depth, 
and,  if  an  owner  puts  in  a  foundation  that 
deep,  he  may  presume  he  baa  anticipated 
any  use  his  neighbor  Is  likely  to  make  of  his 
lot  and  provided  against  injury  from  it  and 
that  persons  who  want  to  dig  deeper  may 
be  justly  required  to  safeguard  contiguous 
walls,  of  legal  depth,  at  their  own  expense. 
But  such  legislation  completely  changes  the 
common  law,  and  can  only  be  enacted  by 
the  law-making  body  of  the  state,  or  by  a 
municipality  to  whom  the  power  to  enact  It 
has  been  granted  by  Its  charter  or  other 
statute.  Apart  frtuu  the  particular  ordinance 
before  us,  we  have  not  found,  during  much 
research,  any  attempt  to  change  the  rule  of 
the  common  law  by  a  municipal  ordinance 
throwing  the  burden  of  protection  on  the 
party  excavating.  All  such  innovations  ap- 
pear to  have  been  made  by  statute.  Mc- 
Mlllen  &  Mauks  v.  Watt,  27  Ohio  St  306; 
Jencks  v.  Kenny  (Super.  N.  T.)  19  N.  T. 
Supp.  243;  Dorrlty  v.  Rapp.  72  N.  T.  807; 
Eethhem  t.  Newman,  U6  N.  X.  422,  22  N. 
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E.  10S2.  Id  Dorrlty  t.  Rapp>  supra,  the  New 
Ywk  Court  of  Appeals  declared  tliat  at  com- 
mon law  an  owner  of  land  contiguous  to  a 
building  Is  not  bound  to  safeguard  or 
streugtben  the  building  wbeo  be  excavates 
on  his  lot,  or  do  more  than  excavate  care- 
fully, but  that  the  L^sl&ture  of  New  York 
bad  Interposed  to  regulate  the  right  to  ex- 
cavate In  the  cities  of  New  York  and  Brook- 
lyn, and  provided  for  the  protection  of  build- 
ings at  the  expense  of  a  person  excavating 
below  a  certain  depth.  The  statute  consider- 
ed In  that  case  la  similar  to  the  ordinance 
before  as,  and  Imposes  on  an  owner  wbo  in- 
tends to  excavate  his  lot  more  than  10  feet 
below  the  curb  of  the  street  the  duty  of  pro- 
tecting adjacent  walls  and  supporting  them 
BO  that  they  will  remain  stable.  The  statute 
wai  treated  as  an  Innovation  and  a  positlre 
change  of  the  law  on  the  subject. 

A  state  Legislature  has  inherent  power  to 
change  the  law  In  this  regard,  as  in  all  oth- 
ers, when  the  change  does  not  Infringe  some 
constitutional  role  of  property;  but  a  city 
has  no  power  to  do  so  unless  the  Legislature 
delegates  It  The  attempt  to  shift  the  bur- 
den of  protecting  contiguous  walls  from 
owners  to  scavators  In  the  city  of  St  Louis, 
when  an  excavation  Is  to  go  deeper  than  15 
feet,  was  made  by  a  municipal  ordinance,  not 
by  a  state  statute;  and  the  ordinance  Is  as- 
sailed by  the  defendants  as  In  excess  of  the 
city's  legislative  power.  It  Is  defended  by 
the  plaintiff  aa  a  legitimate  exercise  of  the 
city's  police  power,  and  a  performance  of  its 
charter  right  and  duty  to  provide  for  the 
safe  conBtructlon  of  buildings  Inside  the  clt7 
limits. 

What  la  called  the  "police  power"  apper- 
tains to  the  sovraeignty  of  a  state,  but  is  ex- 
ercised by  that  sovereignty  through  the  agen- 
cy of  municipalities,  as  well  as  through  direct 
statutory  enactments,  operative  throughout 
the  commonwealth.  That  la  to  say,  the  pow- 
er to  enact  regulations  for  the  welfare, 
health,  and  good  morals  of  a  community  with- 
in the  limits  of  a  city  or  town  is  largely  dele- 
gated by  the  state  to  its  municipal  govem- 
ments.  But  In  every  case  of  municipal  legis- 
lation under  the  guise  of  the  police  power, 
exinreas  or  Implied  authority  for  the  ordi- 
nance must  be  found  in  the  cliarter  of  the  ci^ 
or  In  some  other  statute.  A  city  can  only 
exercise  such  powers  as  are  expressly  grant- 
ed to  It  by  the  state,  or  falriy  implied  from 
or  incident  to  powers  expressly  granted,  or 
essential  to  the  declared  purpose  of  the  cor- 
poration. City  of  Independence  v.  Oeveland, 
167  Mo.  881,  67  S.  W.  216;  Kirfcwood  T. 
Meramec  Highlands  Co.,  M  Mo.  App.  637,  68 
S.  W.  761;  Knapp  t.  Kansas  City,  48  Mo. 
App.  480.  The  only  statute  from  which  an- 
ttiorlty  to  paas  the  ordinance  in  question  can 
be  derived  is  the  clause  of  the  charter  giving 
the  8t  Louis  municipal  assembly  authority 
to  "provide  for  the  safe  coostructton,  Inspec* 
tion  and  repairs  of  all  private  and  public 
buildings  within  the  clt7."  Municipal  Char- 


ter, art  8,  {  26,  par.  12.  The  deduction  that 
the  city,  by  virtue  of  that  grant  of  power, 
may  ordain  that  a  lot  owner  cannot  dig  on 
his  premises  beyond  a  certain  depth  without 
taking  care  of  contiguous  buildings  at  his 
own  expense,  and  thereby  revolntlonlze  a 
fundamental  rule  of  property  and  tbe  law 
of  the  land,  is,  we  ttiink,  unwarranted.  Such 
a  regulation  goes  directly  not  only  to  the  usr 
of  property,  but  to  the  right  of  property,  as 
tlie  essence  of  property  In  a  thing  consists 
in  use,  dominion,  and  enjoyment  rather  than 
in  title  or  possession. 

In  St.  Louis  V.  HUl,  116  Mo.  B27,  22  S.  W. 
861,  21  L.  K.  A.  226,  it  was  held  that  a  stat- 
ute relating  to  the  city  of  St  Louis,  and  pro- 
viding that  every  house  erected  on  Forest 
Park  Boulevard  should  be  set  back  forty  feet 
from  the  edge  of  the  street  was  not  a  proper 
exercise  of  the  police  power  of  the  stete.  but 
rather  a  conliscation  of  private  property  tot 
public  use  without  compensation,  and  there- 
fore was  unconstitutional  and  void.  Inter- 
ference with  a  man's  right  to  improve  his 
laud  as  he  chooses,  and  other  governmental 
interferences  against  common  right  are 
somewhat  Jealously  watched  by  the  courts, 
and  they  scan  pretty  closely  the  language  of 
municipal  charters  to  see  if  a  particular  in- 
terference was  clearly  authorized.  Succes- 
sion of  Irwin,  83  la.  Ann.  63;  State  T. 
Schnehardt  42  La.  Ann.  48,  7  South.  67. 

The  charter  authority  to  provide  for  the 
safe  construction  of  buildings  has  reference, 
we  think,  to  the  material  to  be  used,  the 
thickness  of  the  walls,  and  similar  matters 
which  concern  tbe  people  at  large  and  tend  to 
promote  public  safety.  It  Is  wdl  for  a  city 
to  see  that  buildings  are  strongly  built  in 
order  that  their  occupante  may  not  be  endan- 
gered; see  that  foundations  are  deep  enough 
to  be  secure;  walls  of  a  certain  thickness; 
that  plum'btng  ts  sanitery;  that  Ore  escapes 
are  provided,  and  noncombustlble  materials 
used.  Tiedemon,  State  &  Federal  Control,  | 
150.  All  those  r^latioBs  tend  directly  to 
promote  the  public  heald  and  safety.  And 
maybe  ordinances  to  enforce  all  of  tbem 
might  be  upheld  under  the  power  to  provide 
for  the  safe  construction  €t  buildings,  thoo^ 
they  are  commonly  enumerated  In  grants  of 
leglalative  powers  to  dttes!  But  the  public 
Is  not  concerned  as  to  who  shall  bear  tbe  a.- 
pense  of  protecting  walls  from  dami^  hj 
excavations,  and  tbe  C(mciu8l<m  may  not  be 
drawn,  In  Qie  interest  of  the  community,  tliat 
the  elt7  Is  empowered  to  shift  the  expense 
from  owners  to  excavators,  against  the  set- 
tied  rule  of  law,  by  virtue  of  a  charter  pro- 
vision authorising  it  to  provide  for  the  sa(6 
constrnfttlon  of  buildings.  That  autborl^  to 
make  the  excavator  bear  the  expense  Is  not 
exi^essly  given  by  such  a  clause  is  plain. 
Neltlier  Is  It  necessarily  Implied  from  tbe 
words  of  the  clause,  or  Incidental  to  the  legis- 
lative power  expressly  conferred  by  It  be- 
cause buildings  may  be  as  well  protected  If 
their  owners  bear  the  expense  as  if  excaval- 
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orB  do.  Aitrhoi-itr  to  throw  tbe  burden  on 
the  latter  La  certatnlr  not  wsentlal  to  tiie  de- 
clared purpose  of  the  munlcipalltr.  As  those 
are  all  the  powers  a  city  has.  It  follows  that 
tba  right  to  eoact  the  ordinance  In  question 
AS  a  police  measure  has  not  been  delegated 
to  the  dtf  of  St  Louis  by  the  state.  Not 
on|y  hare  we  found  ho  decision  holding  such 
an  ordinance  valid  as  an  exercise  of  the  city's 
police  power,  bat  It  far  transcends.  In  Its  rer- 
olatlosary  effect  on  the  law,  any  municipal 
act  which  to  our  knowledge  has  been  upheld 
as  valid  under  a  charter  empowering  a  dty 
to  regulate  the  construction  of  buildings. 
The  purpose  of  the  Legislature  of  this  state 
to  ke^  the  rules  prescribed  by  the  mayor 
and  the  municipal  assembly  of  St  Louis  in 
harmony  with  the  law  of  the  state  plainly 
appears  from  the  fourteenth  paragraph  of  the 
"ectlon  of  the  charter  in  which  is  found  the 
•apposed  power  to  enact  the  ordinance  In 
question.  That  paragraph  says  the  lawmak- 
fng  body  of  the  city  may  pass  all  ordinances, 
not  inconsistent  with  the  provisions  of  the 
charter  or  the  lavni  of  the  state,  that  may  be 
expedient  In  maintaining  the  peace,  good 
govemmeut  health,  and  welfare  of  the  dty. 

In  Grand  Ave.  R.  B.  t.  Llndell  B.  R..  148 
Mo.  637,  50  S.  W.  802,  the  Supreme  Court 
•aid;  "The  ordinances  of  a  dty  adopted  In 
pursuance  of  its  charter,  granted  by  the  state, 
havo  ttie  force  and  dfect  of  laws  within  said 
dty,  and  ere  binding  upon  all  persons  who 
come  within  the  scope  of  their  iq^eratlon.  ■• 
long  as  they  are  not  In  conflict  with  the  Oon- 
■tltirtlon,  and  are  in  harmony  with  the  gen- 
•ral  laws  and  policy  of  the  state."  That  <hn 
dinances  are  Invalid  if  Inconristent  with  the 
laws  of  the  state  was  declared  in  St  Louis  ▼. 
Packing  Co..  141  Mo.  375,  42  8.  W.  964,  80 
L.  R.  A.  551,  64  Am.  St  Rep.  516;  Paris  v. 
Graham,  88  Mo.  94;  In  re  Dunn,  9  Mo.  App. 
2BS;  Kansas  City  v.  Hallett  69  Mo.  App.  160; 
and  In  many  other  dedsions.  The  general 
prlndple  Is  recognized  and  stated  In  Jndge 
Oooley*s  authoritative  work  on  Constitutional 
Limitations,  and  the  numerous  cases  cited  in 
snpport  of  the  text  <7th  Ed.,  p.  279).  Of 
course,  the  L^atatnre  may,  by  charter  or 
other  statute,  confer  on  a  d^  the  right  to  en< 
act  laws  at  variance  with  general  legislation 
and  state  policy,  hut  not  at  variance  with  the 
Constttntion.  But  the  authority  to  [provide  so 
radical  an  alteration  in  the  law  ooght  to  be 
clear.  The  grant  of  power  to  regulate  the 
eonstmctlon  and  repair  of  buildings  dgulfles 
no  Intention  on  the  part  of  tbe  Legislature  of 
Missouri  to  authorize  the  mnnldpal  assembly 
of  St  Louis  to  change  the  obligations  and  du- 
ties of  adjoining  proprietors,  and  ought  not  to 
be  construed  as  validating  such  an  attempt 

In  Slaughter  v.  O'Berry  (N.  G.)  35  S.  E.  241, 
48  L.  R.  A.  442,  an  ordinance  which  provided 
that  a  city  should  do  the  work  and  furnish  the 
materials  for  a  sewer  connedlon  within  three 
feet  of  a  building  was  hdd  void,  as  an  un- 
reasonable Invasion  of  the  rights  of  property. 
Tho  wdlnance  was  oiacl^  pursuant  to  the 
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dty*8  charier  power  to  put  In  a  seww  systean, 
but  was  nevertheless  held  to  be  ultra  vlrea; 
as  being  of  no  service  to  the  public,  nor  neces- 
sary to  the  effective  execution  of  the  power  to 
provide  sewerage.  The  opinion  deals  instruct- 
ively with  the  point  In  band,  and,  while  we 
quote  but  an  excerpt  the  whole  ought  to  be 
read,  for  It  sheds  a  clear  light  on  the  qaestton 
of  how  far  municipal  adion  may  go,  and  atlll 
be  a  legitimate  exercise  of  some  granted  au- 
thority, and  when  It  becomes,  instead,  an  Ille- 
gitimate encroachment  on  private  r^hts: 
"Where  a  dty  has  the  poww  to  erect  a  public 
ImiwoTement,  and  to  control,  manage,  and  pro- 
tect the  same,  tbe  line  of  demarcation  is  so 
small  and  so  ddlcately  drawn  between  such 
power  and  the  rights  of  tbe  Individual  dtlsens 
of  the  corpMStion  that  it  Is  dlfflcnlt  to  run  and 
mark  It  so  as  to  give  tbe  corpcnatlon  its  proper 
powers  without  Infrtaigtog  upon  Individual 
righto  and  proper^  rights.  Bat  as  delicate  as 
this  duty  ia,  it  seems  to  ns  that  to  this  case 
the  Une  of  demarcation  is  plainly  apparent. 
But  if  It  was  to  doubt,  it  would  have  to  be  re- 
solved against  the  defendants,  and  to  favor  of 
the  piatotlfl'a  Individual  rights.  1  Dill.  Mun. 
Corp.  par.  89;  Btote  t.  Webber,  107  N.  0. 962, 
12  S.  B.  598  [22  Am.  St  Bep.  VOXXl;  Bdgerton 
V.  Goldsboro  Water  Co.  (N.  a)  SS  8.  B.  248 
[48  L.  B.  A.  444.  We  are  thertfore  of  the 
opinion  that  the  dty  bad  the  right  to  require 
that  this  connection  should  be  made  by  its  11- 
cemed  officer;  that  materials  furnished  should 
be  pn^er  tar  sndt  wo^  and  subject  to  the 
Inspection  and  anvoval  of  the  dly  Inspector; 
and  lhat  the  work  of  putting  them  to  should 
be  done  under  tbe  supervldon  of  the  dty  to- 
spector.  But  we  are  also  of  the  optoion  that 
the  dty  had  no  right  to  compel  the  plalntUt  to 
buy  the  mat«1al  from  it  nor  had  It  the  rlg^t 
to  cranpel  the  platotlff  to  pay  It  to  do  the  work 
we  have  spedfled  and  pototed  out  above  to 
this  opinion." 

The  ordinance  we  are  eonddering  was  «x- 
amtoed  heretofore  by  this  court  In  Bads  v. 
Gaiu.  58  Mo.  App.  686.  But  as  the  excava- 
tion to  that  case  did  not  extend  below  the 
depth  prescribed  as  one  to  which  an  exca- 
vator may  go  without  protecting  an  adjolntog 
wall,  the  part  of  the  act  vrith  whldi  we  are 
concerned  was  not  tovolved  in  the  dedBl(Hi. 
The  last  part  of  tbe  ordinance,  whidi  says 
owners  must  themselves  protect  their  build- 
togs  against  damage  from  excavati(His  not 
deeper  than  16  feet,  was  held  valid,  as  declara- 
tory of  the  common  law;  but  the  court  was 
careful  to  Umit  Its  dedslon  as  to  the  validity 
of  the  ordinance  to  that  part 

Plahitlff's  counsel  haa  cited  us  to  certato  de- 
cisions of  the  Supreme  Court  of  this  state, 
based  on  ordtoances  of  St  Louis  and  other 
dtles,  whldi  prescribe  a  maTlmnm  speed  for 
railway  tratns  and  street  cars,  and  the  care 
operatives  of  street  cars  must  toke  to  prevwt 
injury  to  .  persons  and  property,  and  holding 
that  an  action  lies  for  damages  to  ftivor  of  a 
person  who  Is  injured  on  sccount  of  a  violation 
of  tbe  prescribed  rules,  Jackson  v.  R.  R..  167 

Digitized  by  Google 


1010 


77  SOUTHWESTBEN  EEPOBTBB. 


Ho.  621.  58  S.  W.  32.  80  Am.  St  Rep.  650; 
Hntcblnson  t.  R.  R..  im  Mo.  246,  Al  8.  W. 
63B^  86%  84  Am.  St.*  Bep.  710.  There  has 
been  much  wavering  tn  the  decIslooB  on  tbat 
proposition,  and  tbe  following  cases  hold  that 
such  ordinanceB  affoi'd  no  drU  remedy  for 
compensation:  Ffttb  r.  R.  R.,  105  Mo.  637, 
16  S.  W.  913, 18  L  B.  A.  74;  Senn  T.  B..  R., 
108  Ma  142. 18  S.  W.  1007;  Moran  t.  Gar  Co.. 
184  Mo.  641,  S6  S.  W.  659,  33  L.  B.  A.  7S5,  60 
Am.  St  Rep.  542;  Bylngton  t.  B.  B,,  147  Mo. 
673,  49  S.  W.  876;  Badgley  t.  St  Louis,  140 
Mo.  122,  50  8.  W.  817;  AndeRKm  B.  B.,  161 
Mo.  411,  61  S.  W.  8T4.  Whatever  the  law  of 
the  subject  may  be,  the  declsloas  holding  that. 
If  the  regulation  is  not  obserred.  a  cItU  lia- 
bility accrues  to  a  person  Injured  in  conse- 
quence of  Its  nonobserrance,  are  not  In  point 
in  this  case.  Such  firdlnances  are  enacted  nn* 
der  charter  proTlslons  whose  obvlons  purpose 
Is  to  enable  a  dty  to  make  rales  to  protect  life 
and  property  from  the  dangers  Incident  to  the 
careless  operation  of  trains  and  street  cars; 
and  it  Is  apparent  tiut  the  ordinances  are  not 
ultra  vires  or  in  conflict  with  the  law  of  the 
land,  but  are;  Instead,  within  the  words  and 
spirit  of  the  delegated  powor,  and  consistent 
with  the  policy  of  the  state. 

The  main  proposition  in  the  present  case, 
as  we  conceive  it  is  not  whether  a  liability 
would  have  accrued  In  favor  of  the  plalntlfl 
and  against  the  defendants  If  the  former  had 
suffered  injury  by  the  latter  disobeying  the 
ordinance  In  question,  but  whether  the  city 
bad  power  to  pass  the  ordinance.  If  power 
to  pass  it  was  lacking,  It  Is  a  nullity,  and 
affords  the  plaintiff  no  standing  for  relief. 
We  are  constrained  to  the  opinion  that  the 
ptntlon  we  are  dealing  with  was  not  within 
the  legislative  capacity  of  the  dty.  The  doc- 
trine which  to  our  mtnda  is  the  one  that 
ought  to  control  the  disposition  of  this  cause 
was  once  expressed  by  a  learned  Jurist  In 
the  statement  tbat  a  municipal  corporation 
may  not  restrain  or  prohibit  a  persm  from 
exerdsing  bis  rights  under  the  law  of  the 
land  unless  the  power  to  restrain  or  prohibit 
Is  expressly  given  by  the  charter,  or  neces- 
sarily results  from  what  Is  expressly  given. 
Carey  v.  Washington,  Fed.  Gas.  No.  2,404. 
Authority  to  abate  nuisance  Is  held  not  to 
empower  a-munlclpallty  to  declare  something 
a  nuisance  which  is  not  one  at  common  law 
or  by  statute;  that  Is,  to  alter  the  law  In 
regard  to  what  la  a  nuisance.  Allison  v.  City 
of  Richmond,  61  Mo.  App.  133;  St  Louis  v. 
Packing  Co.,  141  Mo.  375,  42  8.  W.  954,  39 
U  B.  A.  561,  64  Am.  St  Bep.  616.  Those 
dedsions  rest  on  a  principle  wMcb  invali- 
dates the  ordinance  in  quesUon  in  so  far  as 
It  attempts  to  alter  the  rule  of  law  prevalent 
elsewhere  in  the  state.  The  police  powers 
of  a  dty  ought  to  be  construed  with  reason- 
able  llbmility,  but,  before  an  ordinance  Is 
enforced  which  wlU  change  a  fundamental 
theory  of  the  law  so  that  the  change  will  be 
•eniribly  felt  in  the  law's  practical  effect  Its 
Talldlty  ihould  fairly  appear  from  some  stat- 


ute delegating  the  powor  to  enact  it  not  I>e 
Implied  simply  ttecause  the  result  would  be 
wholesome.  Knapp  V.  Kansas  City,  supra. 

The  concludons  to  be  drawn  from  wliat 
we  have  said  are  that  the  burden  of  under- 
pinning and  protecting  the  ptaitttUTa  build* 
in^  was  unjustly  Imposed  on  the  Hill- 
O'Meara  Construction  Company;  tbat  the  de 
fendants  fully  perftnrmed  their  preliminary 
legal  duty  In  giving  notice  of  the  intended 
excavation,  and  thereafter  had  the  right  to 
excavate  to  whatever  depth  they  ch(»e,  with- 
out r^arding  the  plaintiff's  buildings  fur 
ther  than  to  exerdae  care  to  avoid  injury  to 
them.  They  had  the  right  to  proceed  with 
the  excavation,  and  dqiend  on  the  plaintiff 
to  take  care  of  his  wall.  Sb  refused  to  do 
this,  and,  instead,  forced  the  construction 
company  to  do  It  Whatever  expense  was 
necessarily  Incurred  by  that  cwnpany  In  nn- 
derplnnlng  the  walla,  or  otherwise  protecting 
them,  was  an  expense  he  ought  to  have  bene, 
and  which,  as  it  was  paid  for  hia  ben^t 
he  ought  to  repay.  It  was  dedded  in  Bads 
V.  Gains  that  when  a  proi>erty  owner  does 
not  protect  his  building  after  notice,  tbenby 
compelling  the  excarator  to  Incur  expense 
in  protecting  it  the  latter  la  entitled  to  re- 
cover his  outlay.  That  decision  setUea  flw 
right  of  the  Hlll-O'Meara  Oonatmctlon  Com- 
pany to  be  reimbursed  the  necessary  expense 
they  wero  put  to  In  undoitinning  the  plain- 
tiflrs  building.  Of  course,  some  part  of  the 
expense  the  construction  company  went  to 
may  have  been  nnueceasatr-  That  Is  a  mat- 
to-  to  be  fuither  ascertained  from  evidence. 

6.  FlalntUTs  counsd  Insists  that  whether 
the  OTdlnance  be  valid  or  not  as  the  eaosteac- 
tion  company  called  plalntUTs  attentI(Hi  to  it 
in  the  notice  sent  to  him,  said  company 
therein  adopted  the  ordinance  as  valid,  and 
could  not  afterward  repudiate  It  In  answer 
to  this  contention,  we  may  say  tliat  the  peti- 
tion contains  no  auctions  ooacanlng  tbe 
conduct  of  the  construction  company  In  tbat 
regard,  but  grounds  plaintiff's  claim  to  relief 
exdnslvdy  on  the  ordinance,  and  not  on  an 
^o^el  against  the  construction  con^any  by 
virtue  of  its  reference  to  the  ordinance.  To 
determine  the  case  In  favor  of  the  plaintiff 
on  that  fact  would  be  to  render  a  Judgment 
outside  the  pleadings  and  the  issues  on  wliich 
the  case  was  decided  in  the  court  b^w,  and 
without  affording  the  construction  company 
an  opportunity  to  defend  against  the  estop- 
pel. Walker  v.  Owen,  79  Mo.  563.  But  there 
is  no  element  of  estoppel  in  the  matter,  at 
best  It  Is  true,  the  construction  company 
called  the  plolntlfrs  attention  to  the  ordi- 
nance when  it  notifled  him  to  protect  his 
walls;  but  It  is  also  true  that  in  his  reply  be 
dted  the  ordinance  himself,  and  asked  if  the 
occavatlon  would  exceed  16  feet  HSa  In- 
quiry was  not  answered,  and  he  instituted 
the  present  suit  (To  fraud  was  peipetnted 
on  him,  nor  was  be  misled  by  the  drcmn- 
stance  to  his  disadvantage.  The  validity  of 
the  ordinance  was  a  legal  question,  and  he  is 
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presumed  to  bave  had  as  much  knowledge  of 
the  law  as  the  conBtrnctioii  company.  A  case 
arose  In  the  District  of  Columbia  (Fowler  t. 
Saks,  IS  D.  C.  S70,  7  L.  R.  A.  649)  in  which 
an  ordinance  somewhat  like  the  one  under  re- 
view, but  relating  to  a  party  wall,  was  held 
valid  on  the  ground  that  one  owner  of  a  par- 
ty wall  baa  no  light  to  tear  it  down,  and,  if 
be  does,  Is  liable  for  damages.  But  the  build- 
ing commissioners  of  the  District  of  Colum- 
bia had  provided,  pursuant  to  an  act  of  Con- 
gress, that  one  owner  of  a  party  wall  might 
demolish  it  on  condition  of  rebuilding  it  en- 
tirely at  his  own  expense.  The  condition 
was  upheld,  because,  as  the  commissioners 
had  power,  under  the  act,  to  change  the  law. 
tiiey  liad  power  to  prescribe  the  conditions. 
In  that  case  it  was  said  one  cannot  take  the 
beoeflt  of  a  building  ordinance,  and  repudiate 
Ita  burdens.  But  the  remark  meant,  as  ap- 
pears from  the  context,  that  one  owner  of  a 
party  wall  could  not  take  it  down  by  virtue 
of  the  building  regulations,  and  then  repudi- 
ate the  conditions  which  those  regulations  at- 
tached to  the  right  to  take  it  down.  There 
something  had  been  done  by  the  party  to  be 
estopped  which  would  entail  loss  to  the  other 
party  unless  he  was  estopped.  He  had  torn 
down  the  wall,  to  his  co-owner's  detriment, 
and  sought  to  evade  the  expense  of  rebuild- 
ing it,  which  the  law  said  be  must  incur,  and 
which  It  was  necessary  he  should  incur  in 
order  that  his  co-owner  might  be  made  whole. 
In  the  present  ease  tlie  construction  compa- 
ny did  not  tear  down  the  plalntllTa  wall,  or 
in  any  way  damage  It  It  merely  mentioned 
the  building  ordinance  in  a  notice  which  did 
him  no  injury. 

7.  It  is  further  contended  that,  as  the  con- 
Btiuctlon  company  bound  itself  by  contract 
with  the  realty  company  to  protect  the  ad- 
jacent walls,  the  contract  was  made  for  the 
benefit  of  plaintiff,  as  the  owner  of  those 
walls,  and  he  is  entitled  to  enforce  it  This 
position  Is  untenable.  That  clause  of  the  con- 
tract between  the  construction  company  and 
the  realty  company  which  the  plaintlCC  in- 
vokes was  designed  as  an  Indemnity  to  the 
latter  company  against  any  possible  loss  it 
might  be  called  on  to  make  good  on  account 
of  injury  to  the  adjacent  walls  or  the  street, 
and  was  In  no  sense  a  contract  for  the  bene- 
fit of  the  plaintlft  or  the  city,  or  one  on  which 
either  could  sue.  The  observance  of  the  con- 
tract might  have,  and  doubtless  would  have, 
redounded  incidentally  to  the  plaintiff's  ben- 
efit, but  that  circumstance  gave  him  no  right 
of  action  on  It  Koken  Ironworks  v.  Livers, 
147  Mo.  580,  49  S.  W.  507;  Howsmon  v.  Wa- 
ter Co.,  119  Mo.  304.  24  S.  W.  784,  23  L.  R.  A. 
140.  41  Am.  St  Rep.  654;  Blunb  v.  O'Con- 
nell,  99  Mo.  357,  12  S.  W.  791;  New  Haven 
V.  n.  R.,  62  Conn.  LTiS.  23  Atl.  316,  18  L.  R. 
A.  258.  Moreover,  we  think  a  just  construc- 
tion of  tbe  contract  between  the  construc- 
tion company  and  tbe  realty  company  did  not 
bind  the  former  to  nnderpba  the  building,  as 
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they  were  compelled  to  do  by  the  Injunction, 
but  only  bound  the  construction  company,  as 
between  it  and  the  realty  company,  to  save 
the  buildings  from  harm;  and.  If  they  had 
been  harmed  (as  they  were  not),  the  only 
party  that  could  have  sued  on  the  contract 
was  the  realty  company,  and  it  only  after  It 
bad  been  damnified  by  paying  for  the  Injury 
done  to  the  buildings.  The  indemnity  clause 
certainly  cannot  be  held  to  have  inured  to 
plalntlfC's  benefit  in  such  sense  as  to  relieve 
him  from  the  duty  of  taking  care  of  his  walls, 
and  from  all  the  expense  necessary  to  do  It, 
and  transfer  tbe  duty  and  expense  to  the 
construction  company.  If  it  had  that  eftect 
it  was  equivalent  to  awarding  the  piaintifl  a 
large  sum  of  money  by  virtue  of  a  contract 
to  which  he  was  no  party,  and  tor  which  he 
advanced  none  of  the  consideration.  The 
realty  company  owed  him  no  duty  to  protect 
his  buildings,  and  could  not  have  contracted 
for  his  benefit,  except  as  a  gratuity,  which 
no  one  will  say  was  its  Intention,  or  the  con- 
struction company's  understanding.  Tbe 
realty  company  was  contracting  solely  for  its 
own  benefit  sud  to  guard  against  any  loss 
ttiat  might  befall  in  the  course  of  erecting  the 
new  building.  Moreover,  the  plaintiff  did  not 
sue  on  the  contract  or  refer  to  it  in  his  peti- 
tion. At  the  trial  the  realty  company,  not 
the  construction  company,  introduced  the  con- 
tract in  evidence,  but  plaintiff  did  not  then 
amend  his  petition  in  an  endeavor  to  take  ad- 
vantage of  the  contract  Hence  a  decision 
in  his  favor  on  this  point,  as  on  the  preceding 
one,  would  be  outside  the  issues.  Walker 
T.  Owen,  supra;  HoUmann  v.  Lange,  143  Mo. 
100,  44  S.  W.  752;  Brans  v.  Knnae,  128  Mo, 
670,  31  S.  W.  123. 

We  have  thus  gone  over  the  several  propo- 
sitions raised  and  discussed  by  counsel,  a^d 
have  reached  the  decision  that  the  plaintiff 
was  not  entitled  to  restrain  the  defendants 
from  proceeding  with  the  erection  of  their 
building  until  they  had,  at  their  own  expense, 
sustained,  protected,  and  underptnoed  plain- 
tiffs walls,  as  the  writ  of  Injunction  required 
them  to  do.  The  Judgment  Is  therefore  re- 
vei-scd,  and  the  cause  remanded,  with  the  di- 
rection that  tbe  injunction  be  dlnolved. 

BIAND,  P.  J.,  and  BBYBUItN,  concur. 


SKINNm  T.  E.  F.  KERWIX  ORNAMEN- 
TAL GLASS  CO. 
(Court  at  Appeals  at  St.  Louis,  Ma   Dee.  IB, 

1903.) 

SALEIS  —  CONDITIONS  —  EVIDENCE  —  IMPLIED 
WAltKANTY— PURPOPR  INTENDED 
—EXPERT  TESTIMONY. 
1.  In  an  action  for  the  price  of  certain  ap- 
pliances  sold  by  plaintiff  to  defeodant  proof 
that  the  appliances  were  worthless  for  any  pui^ 
pose  whatever,  and  that  defendant  was  igno- 
rant of  tbe  kind  of  appliances  needed,  and  re- 
lied on  plaintiff's  Judgment,  was  eonpetmt  on 
the  Question  of  implied  warranty. 
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2.  From  the  fact  that  apparatus  ordered  was 
Intended  by  the  purchaser  for  a  particular  pur- 
pose known  to  the  seller,  an  implied  warranty 
arose  that  It  was  reasonably  fit  for  such  pur- 
pose. 

3.  If  a  fan  and  piping  were  sold  for  the  pur- 
pose of  exhanating  or  taking  out  dust  from  a 
room  in  the  purchaser's  factory,  and  the  seller 
knew  the  purpose  for  which  it  was  intended, 
and  the  purchaser  relied  on  the  seller's  judg- 
ment, the  seller  could  not  recover  if  the  appli- 
ance was  not  suitably  and  he  was  so  notined 
within  ft  reasonalde  ume. 

4.  lu  an  action  for  the  price  of  a  fan  and 
piping  sold  to  defendant  to  exhaust  or  remove 
dust  from  its  factory,  caused  by  the  working 
of  sand-blast  machinery,  evidence  as  to  what 
would  be  a  suitable  apparatus,  and  of  defects 
in  the  one  furnished,  was  competent  as  tending 
to  show  that  that  furnished  was  entirely  worth- 
less, and  was  also  competent  in  aid  of  the  de- 
fense that  the  purchaser  relied  on  the  seller's 
judgment. 

6.  The  matter  InvidTed  questions  not  within 
common  experience,  and  it  was  suitable  that 
tb»  Jury  have  tiie  aid  of  expert  tesUmony. 

Appeal  from  St  Louis  drcnlt  Court;  Jesae 
A.  MdDoDAld,  Judge. 

Action  by  George  J.  B.  Skinner  egalnit 
the  E.  F.  KerwiB  Onuunantal  Glass  Com- 
pany.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Beversed. 

Prank  K.  Byan,  for  appellant.  T.  Carter 

Carstens,  for  respondent. 

BEYBURiN.  J.  This  proceeding  was  be- 
gun by  filing  In  the  office  of  a  Justice  of  the 
peace  of  the  city  of  SL  Louis  the  following 
complaint: 

"Plaintiff  states  that  the  defendant  Is 
and  was  at  the  times  herein  mentioned  a 
corporation  duly  incorporated  under  the 
laws  <hC  this  state. 

"Plaintiff  sUtes  that  defendant  Is  In- 
debted to  him  in  the  sum  of  $146 

as  per  written  proposition  submitted  to 
defendant,  to  and  for  putting  in  a  certain 
fan  and  piping  selected  by  defendant  from 
American  Blower  Catalogue  (February 
21,  1902). 

*^PlaiDtiff  further  states  that  there  is  a 

further  charge  of   7 

for  repairing  said  fan  on  March  7th.   

$152 

"Plaintiff  further  states  that  he  haa  com- 
pleted said  contract  composed  of  said 
written  proportion  and  order  to  do  the 
work,  that  he  has  furnished  the  latvor  and 
material  In  accordance  therewith  and  that 
the  defendant  company  haa  refused  and 
(ailed  to  pay  all  or  any  part  of  the  same." 

The  printed  abridgment  of  the  record  dla- 
plays  the  following  history  of  the  Jury  trial 
in  the  drcnlt  court:  Plaintiff  offered  evi- 
dence tending  to  support  the  allegations  of 
the  petition,  including  evidence  tliat  plaintiff 
had  made  to  defendant  a  proposition  In  writ- 
ing to  furnish  a  fan,  with  piping,  according 
to  drawings,  plans,  and  specifications  there- 
for, and  as  shown  by  the  catalogue  of  tbe 
A.merican  Blower  Company,  both  mentioned 
in  tbe  petition,  for'  tbe  price  of  $146,  and 
wlthont  express  warranty,  and  defendant  In- 
structed plaintiff  to  put  such  fan  in  its  fac- 
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twy  as  proposed!  ttat  plalntifl  famished  tbe 
fan  and  piping  to  deC«idant,  and  ^aced  them 
in  defendant's  factory  und«  the  latter*!  di- 
rection* and  In  accordance  with  sucb  plens 
and  drawings,  In  skillful  and  woAmanllke 
manner;  that  plaintiff  kiter,  at  reqaest  of 
defendant,  replaced  a  blade  ot  the  tan*  the 
reasonable  jvlce  of  which  would  be  $7.  De- 
fendant Introduced  evidence  tending  to  prove 
Uiat  plaintiff  was  shown  by  Its  president  Ito 
sand-blast  room  when  It  was  filled  vitb  dust 
from  the  workings  of  sand-blast  machinery, 
and  Informed  by  him  that  he  wanted  some- 
thing to  take  out  the  dust  In  the  room  caused 
by  such  sand-blast  machinery;  that  plaintiff 
was  experienced  In  the  bnsinen  ot  fomiab* 
ing  soch  fans,  piping,  uod  apparatus  tar  ex- 
haust purposes,  for  such  purposes  u  re- 
moving dust;  foul  air,  etc.,  ftom  pronlaes, 
and  said  that  he  would  furnish  a  ten  or  blow- 
er, with  piping  and  attaebmenta,  tttat  would 
exhaust  or  remove  the  dust  from  the  room 
for  the  sum  ot  $145,  and  defoidant  then  ac- 
cepted such  offer;  that  the  fan,  piping,  and 
attachments  Installed  were  not  reasonably 
fit  for  the  purpose  of  defendant,  and  as  soon 
as  such  apparatus  was  ready  for  operatian. 
and  within  three  ot  four  days  after  using  it, 
defendant  notified  plaintiff  either  to  put  It  la 
working  order  w  to  remove  It;  that  error 
platotiff  had  mailed  and  addressed  to  Oie 
Krennlng  Glass  Company  a  proposal,  which, 
after  above  conversation  between  plaintiff 
and  defendant's  presideal;  was  received  by 
defendant,  to  fuml^  a  fan  with  attacbmaits 
tor  the  sum  of  $146,  not  containing  any  ex- 
press warranty  of  tiie  woA  to  be  done  by 
such  fan  and  attachments,  and  not  stating 
the  piupose  for  which  the  anMratus  was  lur 
tended;  that  plaintiff  knew  the  porpoee  for 
which  defendant  Intended  to  nee  the  tan, 
piping,  and  attachments,  and  defendant  had 
no  opportunity  to  test  them  before  they  were 
put  In  operation,  and  the  fan.  pl^ng,  and  atp 
tachmmto  were  worthless  for  d^endaufs 
purpose.  X>efendant  also  trftered  to  prove 
that  these  mechanical  appliances,  as  tlien 
constructed  and  located  upon  defaidantfs 
premises,  were  worthless  for  any  purpose 
whatever,  which  latter  tesUmony  was  object- 
ed to  by  plaintiff,  and  eniluded  by  the  court. 
Defendant  offered  testimony  tending  to  ahow 
that  when  purchasing  the  fim  it  was  igmwant 
of  the  kind  ot  apparatus  proffw  to  remove 
the  dust  from  its  Sand-blast  room,  and  bad  re- 
lied on  the  Judgment  and  skill  of  the  plaintiff 
to  fnmlsh  sudi  apparatus  or  fan,  piping,  and 
attachments  as  would  accomplish  soch  par- 
pose,  bnt  plalntUTs  objectim  to  tUs  testi- 
mony was  sustained  by  the  court.  Defend- 
ant also  tendered  the  testimony  of  experts 
to  establish  what  would  be  a  suitable  ex- 
haust apparatus  for  the  purpose  of  remov- 
ing dust  from  the  defmdantTs  sand-Uast 
room,  and  to  assign  the  reasans  why  tbe 
plaintiff's  fan  and  piping  were  noflt  for  sodi 
purpose  and  to  show  ttie  proper  and  usual 
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conitrnctlon  of  sneb  fan,  piping  and  appara- 
tuB  therefor;  all  of  which  the  court  excluded 
upon  plalntUTs  objectkm.  Defendant  fop- 
fber  ottered  testlinony  that  It  did  not  request 
plaintiff  to  repair  the  fan,  and  the  blade  wai 
broken  while  the  fan  was  being  tested. 

The  court  of  Its  own  motion,  charged  the 
lucy  as  follows:  "That  If  tiier  And  from  the 
evidence  that  plalntifl  made  a  proposition  In 
writing,  with  plans  and  drawings,  all  as  Inr 
ttoduced  in  evidence  to  the  defendant,  to 
famish  a  cwtain  fan  as  shown  by  the  Amer^ 
Icnu  Blower  0omp&n7*s  catalogue  introduced 
in  eYldencOi  with  p^lng  therefor,  according 
to  the  terms  of  said  proposition  and  plans 
and  drawings,  and  to  put  the  said  fan  up  in 
defendant's  factory  according  to  said  plans 
and  drawings  for  the  ptlce  and  sum  of  IXttI, 
and  without  warranty  of  said  fan,  express 
or  implied,  as  defined  by  other  instructions 
herein  given;  and  that  defendant  tberenptm 
told  plainttfl  to  put  said  fan  in  defendant's 
factory  as  proposed;  and  you  further  find 
that  platntUC  furnished  said  fan  and  piping 
therefor  to  defendant,  and  placed  the  same 
In  defendant's  factory  under  defendant's  di- 
rection, and  in  accordance  with  such  plans 
and  drawings,  in  a  skinful  and  worknmnllkfl 
manncE^you  must  find  for  the  plalntifl,  on 
that  part  of  his  demand,  in  the  sum  of  1145, 
together  with  interest  thereon  at  the  rate  of 
six  per  cent,  per  annum  from  the  21st  day 
of  March,  lfi02,  tbe  date  of  filing  this  suit" 
And  at  the  request  ut  defffiidant  gave  tbe 
following  instmctlons:  "If  tbe  Jury  beUeve 
from  the  evidence  that  the  pin<nttff  was 
shown  by  the  president  ot  the  defendant  Its 
sand-blast  room  wbe&  same  was  filled 
duat  from  tbe  workings  of  aald  blast  machin- 
ery, and  plalntifl  was  told  by  said  prealdent 
that  be  wanted  something  to  take  out  the 
dust  from  said  room  raised  by  said  sand- 
blast machinery,  and  that  plaintiff  said  that 
be  would  furnish  a  fan  or  blower  with  piping 
and  attachments  that  would  exhaust  or  re- 
move said  dust  for  the  sum  of  $145,  and 
that  defendant  was  ignorant  as  to  the  kind 
of  apparatus  proper  for  such  purpose,  and  re- 
lied on  the  skill  and  Jodgmoit  of  plalntifl 
as  to  same,  and  that  defendant  then  and 
there  accepted  such  offer,  then  there  was  an 
implied  warranty  that  said  articles  were  rea- 
sonably fit  for  the  said  purpose;  and  if  you 
further  believe  tlut  said  fan,  piping,  and  at- 
tachments as  fntnlshed  by  the  plaintiff  were 
not  reasonably  fit  for  tbe  above  pontose,  and 
that  defendant,  as  soon  as  the  apparatus 
waa  ready  for  ^ration,  ot  tliree  w  four 
days  after  first  using  said  tan  apparatus, 
notified  plainttfl  to  put  same  in  working  order 
or  to  remove  it,  thai  yoa  vrlll  find  for  the 
defendant  althongb  you  ahonld  believe  from 
the  evidence  that  plalntifl  mailed  to  the 
Kr«ming  Glass  CSompany,  by  mistake,  a  pro- 
posal, addressed  to  said  company,  which  was 
afterwards  recetved  1^  tlie  defendant  to 
furnish  a  fan  with  attachments  for  the  sum 


of  9145,  irltbont  contelnlng  any  erprem  vrar^ 
ranty  as  to  the  work  to  be  done  by  said  tan 
and  attechments,  <a  without  stetlng  the  par- 
pose  for  which  said  apparatus  was  intend- 
ed. If  the  Ju^  believe  from  the  evidence 
that  the  plaintiff  examined  the  roan  of  the 
defendant  nsed  for  sand-blast  mai^nery 
while  same  was  being  operated,  and  was 
then  told  by  tiie  representative  of  defendant 
that  it  wanted  something  that  would  take 
out  from  said  room  the  dust  caused  by  the 
op^tlon  of  said  machinery,  and  that  plaln- 
tifl said  that  he  wovld  famish  a  fan  with 
attachmuite  that  would  do  so  fbr  9145,  and 
tiiat  the  defendant  was  without  skill  In  re- 
gard to  such  a  matter,  but  r^ed  upon  the  ex- 
perience and  Judgment  of  plalntifl,  and  that 
such  altet  was  then  accepted  by  the  de- 
fendant then  there  was  an  implied  war- 
ranty on  the  part  of  the  plalntifl  that  said 
apparatus  should  be  reasonably  fit  for  tbe 
aforesaid  purpose;  and  if  yon  furtiiw  be- 
lieve that  such  apparatus,  or  fan  with  at- 
tachments, when  furnished,  was  not  reason- 
ably fit  for  such  purpose,  and  that  as  soon 
as  defendant  had  an  oppwtunity  to  test  said 
apparatus  or  within  three  or  tour  days  time- 
after.  It  notified  plalntifl  to  make  aald  i^- 
paratus  so  that  It  would  take  out  said  duat 
or  remove  said  annratus  from  said  prem- 
ises, and  that  same  was  sabject  to  plalntifTs 
order,  and  that  platotlfl  failed  to  pay  any 
attention  to  ssld  notice,  then  your  verdict 
will  be  for  the  defendant  although  tbe  vnlt- 
ten  prcq^osal  furnished  by  the  plalntifl  to  de- 
fendant does  not  state  the  purpose  tor  which 
said  fan  and  attachments  were  totended.  or 
contain  any  express  warranty  in  regsrd 
thereto  If  the  Jury  believe  from  the  evi- 
dence that  the  plalntifl  was  a  manufacturer 
or  dealer  in  exhaust  and  blow  piping,  and 
that  he  agreed  to  furnish  and  set  qp  In  the 
sand-blast  room  of  the  defendant  a  blovrer 
or  fan  with  piping  and  attachmeuto  to  be  ap- 
plied for  exhausting  dust  thOTefrom.  and 
that  plalntifl  knew  the  defendant  wanted 
same  for  the  said  purpose,  and  that  the  de- 
fendant had  no  opportanlty  to  test  said  fan. 
piping,  and  attachmento  w  apparatus  beftore 
same  was  put  to  operatkm,  and  that  the  de- 
fendant was  toexperlenced  In  regard  to  such 
apparatus,  and  relied  upon  the  plolntUTs 
Judgment  In  regard  to  same,  tben  tbere  is  an 
Implied  warranty  toat  said  fan,  piping,  and 
attadunente  or  apparatus  shall  be  reaacmably 
fit  tor  the  aforesaid  purpose,  and  your  ver- 
dict vrlll  be  for  the  defendant  If  you  believe 
and  find  from  the  evidence  that  said  appara- 
tua  was  not  so  fit  if  It  further  appears  that 
as  soon  as  defendant  had  an  opportunl^  to 
tost  said  apparatns,  or  wlthto  three  or  four 
days  thereafter,  it  notified  the  plaintiff  to 
put  said  apparatas  to  working  order,  or  to 
remove  same  fron  defendant's  premises." 
Tbe  Jury  found  a  verdict  for  plaintiff  for 
$162,  and  defendant  appealed. 
1.  If  anwllant  purchased  the  fai^  by  se- 


Digitized  by  Google 


10X4 


77  BOUTHWBSTEBN  REPORTBB, 


lecting  It  from  the  eatalt^e  exhibited  to 
him,  without  relying  on  the  judgment  of  re- 
spondent and  the  latter  fumiahed  the  article 
designated,  then  manifestly  there  was  no  room 
for  any  Implied  warranty;  but  from  the  proof 
introduced  and  tendered  by  appellant  the  con- 
tract of  sale  Imported  a  warranty  by  legal 
Implication  that  the  fan  and  appurtenances 
would  be  fltted  for  the  use  for  which  they 
were  required  and  supplied,  and  would  per- 
form the  work  for  which  they  were  designed 
of  expelling  the  dnst  caused  by  the  sand- 
blast machinery  from  that  portion  of  defend- 
ant's premises  In  which  such  machinery  was 
located.  "The  adaptation  of  a  machine  to  the 
uses  for  which  it  was  made  is  always  war- 
ranted." Comings  T.  Leedy,  114  Mo.  434,  21 
S.  W.  804;  Smith  t.  Hightower,  76  Ga.  G29. 
Without  any  express  agreemoit,  but  from  the 
fact  that  the  apparatus  was  twdered  by  de- 
fendant for  a  particular  object  known  to 
plaintiff,  an  Implied  warranty  would  arise  that 
it  would  be  reasonably  fit  for  the  uses  tar 
which  it  was  intended,  and  would  accompltadu 
the  purpose  for  which  it  was  sold.  **The 
principle  is  elemental  that  when  a  dealer  con- 
tracts to  siqpply  oil  article  In  which  he  deals, 
to  be  applied  to  a  particular  purpose,  so  that 
the  buyer  necessarily  trusts  to  the  Judgment 
of  tlie  dealCT,  there  Is  in  that  case  an  implied 
term  of  warranty  that  It  shall  be  reasonably 
fit  for  the  purpose  to  which  it  is  to  be  ap- 
plied.**  Armstrong  t.  Tobacco  Co.,  41  Mo. 
App.  254;  St  Louis  Brewing  Aas'n  t.  Mc- 
Enroe, 80  Mo.  App.  420;  Creasy  r.  Oray,  88 
Mo.  App.  454.  This,  the  fbeory  of  the  de- 
fense, apiwars  to  have  met  partial  recognition 
in  the  instructions  glren  to  the  Jury,  but  was 
discarded  in  the  admission  of  testimony.  This 
proposition  is  interwoTen  In  the  first  second, 
and  third  Instructions  given  at  Instance  of  de- 
fendant, bnt  the  defendant  was  entitied  to 
show  that  In  the  purchase  of  the  fan  and  its 
equipment  It  was  In  Ignorance  of  the  kind  of 
apparatus  appropriate  for  the  uses  intended, 
and  that  It  relied  upon  the  expat  stklU,  ex- 
perience, and  judgment  of  plaintiff  to  fnmisb 
such  machinery  as  would  attain  the  purpose 
sought  Beidamln,  Sales  (6th  Ed.)  |  16,  p. 
644.  The  testimony  tendered  by  defendant 
was  competent  and  proper  for  such  purpose, 
and  should  hare  been  admitted. 

2,  The  Instructions  asked  by  defendant  and 
refused  by  the  court  were  as  follows:  "If 
the  Jury  belleTe  from  the  evidence  that  the 
fan  and  piping  sued  for  were  sold  by  tlie 
plaintiff  to  the  defendant  tcft  tike  purpose  of 
eajiausting  or  taking  out  dnst  from  the  sand- 
blast room  of  the  defendant,  and  that  such 
purpose  was  known  to  the  plaintiff  when 
selling  same,  and  that  said  fan  and  piping 
wore  worthless  for  that  purpose,  and  4hat  said 
articles  as  placed  upon  and  attached  to  de- 
fendant's premlaea  by  the  plaintiff  were  and 
are  of  no  value  for  any  other  purpose,  tlien 
your  verdict  herein  will  be  for  the  defendant. 
If  the  Jury  believe  from  the  evidenoe  that 


the  fan  and  other  articles  sued  for  were  sold 
as  an  apparatus  by  the  plaintiff  to  ttie  de- 
fendant to  be  set  up  on  defendant's  premises 
for  the  purpose  ot  exhausting  or  taking  am 
dust  from  the  ssnd-blast  room  of  the  defeml- 
ant,  and  that  such  pnrpose  was  known  to  thf> 
plaintiff  when  selling  same,  and  that  the 
plaintiff  failed  to  set  up  on  said  premises  and 
deliver  to  the  defendant  a  fan  and  otbae  ar- 
(  tides  or  apparatus  suitable  for  the  above  pur- 
pose, then  the  def^idant  was  not  bound  to 
accept  the  fan  and  other  articles  or  apparatus 
set  up  and  tendered;  and  If  the  dtfendant  did 
refuse  to  accept  same  as  not  being  ot  such 
description,  and  luitlfied  the  plaintiff  within  a 
!  reasonable  time  after  said  apparatus  was  set 
I  up  and  traidered  to  put  said  fan  and  piidng 
I  or  apparatus  In  woAlng  order  or  remove  same, 
I  then  the  plalntUf  cannot  recover.   The  court 
j  Instructs  the  jury  that  if  it  appesis  from  the 
j  evidence  that  the  defendant,  as  soon  as  tt 
I  had  an  oj^tortunlty  to  test  plaintiff's  Can  and 
j  piping  or  apparatus,  or  vrithln  one  or  two 
!  days  thereafter,  notified  plaintiff  to  put  it  In 
working  order  or  ronove  same,  then  such 
notice  must  be  taken  to  have  been  given  with- 
in a  reasonable  time,  and  as  meeting  all  the 
reqnhnments  of  this  case  to  regard  to  notice 
on  part  of  d^endant  that  tt  r^ected  plain- 
tiff's fim  and  piidng  under  the  circumstances 
mentioned  In  the  other  Inatruedona  taoetaL" 
If,  after  a  reasonable  oj^rtunlty  to  test  tbem, 
tbe  fan  and  appurtenances  woe  taanA  to  be 
worthless,  either  for  the  irarpose  for  whlcb 
tliey  were  (odered  by  defendant  at  tat  any 
other  purpose,  the  consid^tion  for  their  por- 
chaae  wholly  failed;  .and  defendants  testi- 
mony tending  to  show  snch  tect  was  compe- 
tent and  tbe  first  and  second  of  above  In- 
structionB  predicated  tiia«on  would  have  cor- 
rectly announced  Oie  law,  and  dionld  have 
j  been  given,  if  they  had  further  required  the 
I  finding  that  defendant  relied  on  plalntUTi 
I  judgment  in  furnishing  a  fan.  Instead  of  one 
1  of  its  own  selection;  but  in  the  fbrm  asked 
were,  to  that  regard,  defective.  Comings  v. 
Leedy,  supra;  St  Louis  Brewing  A8s*n  v. 
McEnroe,  supra;  Smith  v.  Bartlett.  06  Mo. 
App.  550.  70  S.  W.  883;  McOormlcik,  etc:.  On. 
{  V.  Brady,  67  Mo.  App.  292;   Schoenbei^  v. 
Loker,  88  Mo.  App.  387;  Danforth  ▼.  Crook- 
shanks,  68  Mo.  App.  811. 

3.  The  expert  testimony  of  defendant,  of- 
fered to  show  what  would  be  a  suitable  ap- 
paratus to  exclude  dust  from  the  defendant's 
sand-blast  room,  and  explanatory  of  the  in- 
flrmlties  In  the  machinery  fnmlsbed  by  plain- 
tiff, should  have  been  recdved.  It  was  com- 
petent to  show  by  proper  testimony  that  the 
appliances  supplied  were  defective  and  Insuffi- 
cient for  tiie  intended  purpose,  and  what  char- 
acter of  apparatus  would  fasve  relieved  the 
condition  sought  to  be  remedied.  As  the  mat- 
I  ter  involved  questions  not  within  the  common 
experience  and  the  ordinary  Informntltm  of 
men  to  general,  bnt  which  belonged  rather 
to  the  domata  of  setentifle  knowledc^  It  was 


Digitized  by  Google 


Ma) 


POTBBSON  T.  WBSTUANN. 


1015 


proper  that  the  Jury  shonld  bare  the  benefit 
of  witnesses  posseBslng  peculiar  skill  or  in- 
formation In  tbBt  department  of  mechanical 
research  and  profldaic7  to  which  the  qnes* 
Hons  related.  Rogers  on  Expert  Testimony 
<2d  Ed.)  pw  a;  Monahan  t.  Coal  Oo.,  68  Mo. 
App.  68;  Oavlak  r.  Railroad,  49  Mo.  274. 
This  teatlmony  was  also  competent  as  tend- 
ing to  show  that  the  fen  was  wnthless  tat 
any  purpose,  and  upon  the  theory  of  the  de- 
fense soDght  to  be  established  that  It  relied 
upon  tile  plaintiff  to  famlsta  a  suitable  fon 
such  testbnony  was  admissible  as  tendink  to 
prove  that  it  was  unsuitable  for  the  pnriwae 
fbr  which  It  was  bought. 

The  Judgment  Is  therefore  reversed,  and  the 
cause  remanded. 

BLLND,  P.  J.,  and  GOODS,  J.,  concur. 


PETERSON  V.  WESTMANN. 
(Gonzt  of  Appeals  at  8t  Louis,  Ma   Dee.  16, 
IfiOS.) 

DRUCKUST-^BQUGKNCE^INJTJRT— CONTBIBU- 
TORY  NEQLIOENCB— EVIDENCE 
— INSTRUCTIONS. 

1.  One  who  sent  a  bottle  labeled  *'Garboiic 
Acid"  to  a  drug  store  to  be  filled  with  arnica- 
it  being  returned  to  him,  without  any  change  of 
label,  filled  with  carbolic  acid— was  not  guilty 
of  contributory  negligence  because  he  used  the 
carbolic  acid  to  hia  injury,  not  heeding  the  la- 
bd,  BuppoBing  the  Itqmd  to  be  arnica. 

2.  Negligence  of  a  medical  student,  who  had 
recommended  arnica  for  a  crushed  finger,  in 
not  discovering  that  the  liquid  eeut  by  a  drug- 
giat  was  carbolic  acid,  instead  of  arnica,  can- 
not be  imputed  to  the  iujored  person,  so  as  to 
preclude  him  from  recovering  for  the  druggist's 
n»ligeace. 

3.  Where  a  druggist  was  given  a  bottle  label- 
ed "Carbolic  Add,"  and  was  asked  for  arnica, 
but  filled  it  with  carbolic  acid,  and  did  not  at* 
tach  a  new  label,  his  negligence  was  the  proxi- 
mate cause  of  injury  to  one  who  used  tiie  car- 
bolic acid,  supposing  it  to  be  arnica. 

4.  A  jury's  finding,  based  on  conflicting  evt- 
dence  and  approved  by  the  trial  court,  is  con- 
elusive  .with  the  appellate  court. 

6.  In  an  action  for  the  loss  of  a  finger  from 
the  use  on  a  bruise  of  carbolic  add,  which  a 
druggist  bad  furnished  when  arnica  had  been 
cralled  for,  an  instruction  that,  if  the  injury 
that  made  ampstation  at  the  finger  necessary 
was  the  bmise,  there  coald  be  no  recovery,  was 
properly  refused,  where  there  was  no  evidence 
that  the  bruise  was  so  severe  as  to  necessitate 
amputation. 

AiKwal  from  St.  Lonls  Cltcult  Court;  H. 
D.  Wood.  Judge. 

Action  by  John  Peterson  against  Frank  H. 
Westmann.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Thoa.  O.  Rutledge,  for  appellant  Carter  St 
Sager  and  John  B.  Denvlr,  for  respondent. 

BLAND,  P.  J.  This  suit  was  commenced 
before  a  justice  of  the  peace,  where  plaintiff 
fUed  the  following  complaint:  "Plaintiff 
states  that  on  the  81st  day  of  March,  190Z, 
he  bruised  and  Injured  his  finger;  that,  being 
desirous  of  relieving  the  pain  caused  1^  such 


Injury,  he  sent  his  agent  to  the  drug  store  of 
defendant  to  procure  arnica  to  apply  to  said 
Injury;  that  said  agent  asked  defendant  tot 
arnica,  but  defendant.  Instead  of  giving  plain- 
tUTs  agent  arnica,  negligently  and  carelessly 
gave  bim  (urbolic  add;  that  plaintiff,  being 
Ignorant  of  the  fact  that  be  had  received  car- 
bolic add  Instead  of  arnica,  applied  said  car- 
bolic add  to  his  finger;  that  said  carbolic 
add  ate  Into  the  fleah  of  said  finger  and  ren- 
dered It  unfit  for  use;  that  said  finger  Is  still 
unfit  for  use,  and  plaintiff  has  been  unable 
to  follow  his  ordinary  avocation  in  life  since 
the  2lBt  day  of  March,  1902,  to  his  great  loss; 
that  plaintiff  has  suffered  and  still  sufllers 
great  pain  and  anguish  from  the  hurt  to  his 
finger  caused  by  said  carbolic  acid,  and  has 
been  pnt  to  great  expense  for  medical-  atten- 
tion and  medicine;  that.  In  consequence  of 
the  premises,  he  has  been  damaged  in  the 
sum  of  five  hundred  ($500)  dollars.  Where- 
fore plaintiff  prays  Judgment  against  defend- 
ant for  the  sum  of  five  hundred  ($500)  dol- 
lars and  his  coats."  The  cause  was  appealed 
to  the  circuit  court,  where,  on  a  trial  anew, 
plaintiff  recovered  Judgment  for  $500,  froifi 
which  defendant  duly  appealed. 

The  evidence  shows  that  plaintiff  is  a  stone 
mason,  and,  while  laying  a  stone  In  a  wall, 
the  end  of  the  middle  finger  of  his  right  hand 
was  caught  under  the  atone  and  bruised. 
{  Plaintiff  worked  on  until  night,  and  then 
j  went  to  his  bome,  which  was  over  a  drug 
store  kept  by  the  defendant  After  he  ar- 
rived home,  he  asked  for  a  penknife  for  the 
purpose  of  boring  a  hole  In  the  nail  of  the  In- 
jured finger  to  let  out  the  had  blood  that  had 
gathered  under  the  nail.  A  medical  student 
named  Baird  was  boarding  at  plaintiffs 
bouse,  and  was  present,  and  advised  plain- 
tiff to  put  arnica  on  the  finger,  to  take  out 
the  soreness.  Plalntlfrs  wife  had  previously, 
on  several  occasions,  bought  carbolic  acid 
ot  the  defendant  and  had  at  this  time  a  bot- 
tle containing  some  carbolic  add,  which  she 
poured  out.  and  then  washed  the  bottle.  The 
bottle  had  a  carbolic  add  label  on  It  After 
she  had  washed  the  bottle,  she  handed  it  to 
her  son  Leo,  a  hoy  12  years  old,  who  was 
given  a  nickel  by  his  father  (the  plaintiff), 
and  told  to  go  down  to  defendant's  drug  store 
and  get  a  nickel's  worth  of  arnica.  The  boy 
did  as  he  was  told,  and  returned  In  a  few 
minutes  with  the  bottle,  with  the  same  label 
upon  It  and  filled  with  cartwlic  acid.  The 
student  BaIrd,  picked  up  the  bottle  and  look- 
ed at  it  but  did  not  discover  that  It  contained 
carbolic  add,  and  told  plaintiff  to  wet  a  rag 
with  the  arnica  and  wrap  up  bis  finger. 
Plaintiff  got  a  rag,  satnrated  It  with  the  con- 
tents of  the  bottle,  and  wrapped  his  finger 
up,  and  poured  a  few  drops  of  the  acid  on 
the  rag.  The  next  morning  the  plaintiff  look- 
ed at  his  finger,  and  put  some  more  carbolic 
acid  on  It,  supposing  It  to  be  arnica,  and 
went  to  work.  In  a  few  days  he  was  com- 
pelled to  go  to  a  doctor,  who  found  the  end 
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of  fb9  flnser  io  badly  bamed  and  cooked  by 
tbe  add  that  be  had  to  cat  It  off  at  tbe  first 
Joint  The  boy  Leo  tesUfled  that  be  asked 
Uie  defendant  for  a  nickel's  worth  of  arnica; 
that  the  defeiulant  took  the  bottle,  and  went 
back  of  ttie  counter,  and  handed  It  to  him 
filled;  that  defendant  did  not  put  a  fresh 
label  on  the  bottle;  that  he  (witness  had 
nerer  heard  of  arnica  before.  The  detmdant 
testified  that  he  had  been  In  the  drug  bnslf 
neos  since  1S76;  that  when  Leo  came  Into 
tbe  store  be  had  a  bottle  with  a  carbolic  add 
label  on  it;  fresh  and  dean,  with  akoll  and 
croaabonea,  and,  when  be  got  ready  to  wait 
on  the  boy,  he  took  the  bottle,  and  aslud  Um, 
"Carbolic  add?'  Leo  said.  "Yea,  sir;"  that 
tb»  boy  asked  for  carbolic  add,  and  be  re- 
peated after  him,  "Gaxbollc  add,"  and  he 
said,  **Yes,  dr;"  that  the  labd  was  marked 
"OarboUc  Add,"  In  red  lottos,  and  the  word 
"PolBon**  was  written  on  It  In  red  letters. 
FlaintUTB  witnesses  testifled  that  the  hibel 
was  scratched  and  partly  washed  off  when 
the  bottle  was  sent  by  tbe  boy  for  the  ar- 
nica. 

The  court  gave  the  following  Instructions 
for  the  plaintiff: 

"(1)  If  the  jury  bdlere  tram  tbe  erldHic* 
that  on  or  about  March  81, 1902,  tbe  plaintiff 
sent  bis  sqn  to  the  drug  store  of  the  defendp 
ant  to  ^oenre  arnica;  that  said  scm  adced 
the  d^Ddant  fbr  arnica,  and  tbe  d^andant 
sold  and  ddltared  to  him  carbolic  add  In- 
stead of  arnica;  and  If  yon  bellere  frcnn  tbe 
erldence  that.  In  so  selling  tbe  plaintiff  car- 
bolic add,  tbe  defendant  ftUed  to  use  ordi- 
nary care,  as  d^ned  In  instructton  No.  2— 
then  you  will  find  your  verdict  In  favor  of  the 
plaintiff,  If  yon  find  that  tbe  plalntlfl  and 
his  BgaA  oerdsed  ordinary  care  at  tbe  time. 

"CO  By  the  term  of  'ordinary  care,'  as  used 
in  tbe  InstructionB,  Is  meant  that  degree  of 
care  that  would  be  used  by  a  perstm  of  ordi- 
nary prudence  under  the  same  or  similar  cir- 
cumstances. A  failure  to  eurdse  ordinary 
care,  as  so  defined,  is  negligence. 

"(8)  If  the  Jury  finds  for  tbe  plaintiff,  they 
should  aBseas  bis  damages  at  auch  a  sum  as 
they  may  find  from  the  evidence  will  be  a 
fair  compouatlon  to  him,  first,  tor  any  pfdn 
of  body  or  mind  caused  by  the  loss  of  tbe  first 
joint  of  the  middle  finger  of  Us  rigbt  hand, 
and  directly  camed  by  such  injury;  second, 
for  any  loss  of  earnings  resulting  directly 
fn>m  said  injur;;  third,  for  any  loss  neces- 
aaiUy  incnned  for  medicines  and  medical  at- 
tentioQ— not  to  exceed  the  sum  of  fSOO,  tbe 
amount  sued  for. 

The  court  Instructs  the  Jury  that.  In 
condderlng  its  verdict,  the  jury  most  not  be 
governed  by  sympathy  for  plaintiff  because 
be  met  with  an  taijury,  nor  bave  any  i»^u- 
dice  or  feeling  either  In  favor  ot  or  against 
plaintiff  or  defendant,  but  the  jury  abould, 
in  arriving  at  Its  verdict,  be  governed  solely 
by  the  evidence  In  tbe  case  and  tbe  Instmc- 
ttons  of  tbe  court  And  the  court  further  in- 


structs tbe  jury  that  tbe  burden  of  proof  Is 
upon  the  plalntlfl  to  show  by  a  prqpoodtfance 
of  tbe  evidence  (that  Is,  by  efidence  wbldi  iB, 
in  your  oplnltm,  mtlfled  to  greater  wel^ 
than  tbat  <rfEered  by  the  defendant)  that  tlia 
plaintiff  Tras  guilty  of  the  netflgenoe  allied." 

For  tbe  defendant,  the  court  gave  tbe  fol- 
lowing Instructions: 

"(6)  Tbe  court  Instructs  the  jury  that.  If 
you  beUeve  from  the  evidence  that  tbe  boy 
Leo  Fetowm  nAed  tbe  defmdant  fior  car- 
bolic add,  that  then  the  plaintiff  cannot  re- 
cover, and  your  T«dlct  must  be  tar  tbe  de- 
fendant 

"(6)  Tbe  court  instructs  tte  jury  tbat,  if 
you  beUeve  from  the  evidence  tbat  defendant 
exercised  ordinary  care  In  filling  ^aintUTs 
order,  tbat  than  plaintiff  cannot  recover." 

The  court  refused  the  following  Inatroctians 
asked  by  defendant: 

"(a)  The  court  Instructs  the  jury  tbat,  no- 
der  the  pleadings  and  evidence  In  this  case, 
the  plaintiff  is  not  entitled  to  recover,  and 
yon  will  find  your  vwdlct  for  the  detendanL" 

"(c)  The  court  instructs  Ibe  Jury  that  if 
yon  believe  from  the  evidence  tbat  tbe  In- 
jury to  plaintifTa  flngw,  which  made  neces- 
sary the  amputation  of  the  end  of  the  finger, 
resulted  from  a  lurolse  w  blow,  that  then 
plalntlfl  cannot  recover,  and  your  verdict 
must  be  for  the  defendant 

*'(d}  The  Gonrt  Instructs  the  jury  tbat  al- 
thongh  yon  may  believe  from  the  evidence 
tbat  the  defendant  wu  ne^gent,  and  that 
be  delivered  the  plalntUTa  son  cartmlic  add, 
when  he  was  asked  for  arnica,  yet  If  you  fnc^ 
tba  believe  from  ibe  evidence  tbat  the  bot- 
tle had  a  legible  labd,  ibowlng  tbe  ebarader 
of  the  contents  as  poisonous,  and  tbat  the 
character  of  the  contents  was  open  and 
obvious  to  tbe  plalntlfl,  or  to  bis  wife  or 
those  caring  for  him  and  using  the  contents, 
then  and  in  that  case  the  plaintiff  assumed 
the  risk  of  using  the  contents,  and  your  tct- 
diet  must  be  for  the  defendant 

"(e)  Tbe  court  Instructs  tiie  jury  tbat;  In 
order  to  recover  In  this  case,  tbe  plaintiff 
must  establish  by  a  preponderance  at  tbo  effc^ 
dence  (1)  tbat  the  boy,  Leo  Patttrsui,  asked 
defendant  tor  arnica,  and  made  It  dear  to 
him  that  he  wanted  arnica;  (2)  that  ndtiier 
the  defendant,  nor  hia  wife,  nor  Baird,  tbo 
medical  student,  knew  tbe  diaracter,  appear- 
ance, or  effects  of  the  use  of  carbolic  add; 
(8)  tiiat  the  Injury  of  defendant  resulted  as 
a  natural  consequence  from  Ibe  set  of  tbe 
dmgglBt;  (4)  tbat  neither  plaintiff,  tbe  plaln- 
tlfl'B  wife,  the  medical  student,  Baird.  nor 
the  boy,  Leo  Peterson,  were  guil^  of  n^l- 
gence  tbat  contributed  to  tbe  injury  of  ^aln- 
tiff;  (6)  tbat  tbe  Injury  resultinff  In  ttie  am(pii> 
tation  of  tbt  Anger  did  not  result  bom  some 
other  cause  than  the  use  of  carboDc  add. 
And  unless  yon  find  that  all  of  tiie  abora  was 
establiabed  by  a  pr^ndwanoe  of  tte  evl- 
deno^  your  verdict  must  bo  far  tto  dsfOnd- 
ant 
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"(f)  The  coort  Initnicto  Oe  tmj  fhtt  U  rm 
beUere  fzimi  the  evidence  tliat  the  defend- 
ant deUvered  the  bottle  to  the  boy  Leo  Peter- 
eon  wltti  ft  teglble  label,  marked  Xkrholtc 
Add,'  that  then  plaintiff  cannot  recorer,  and 
yonr  verdict  moat  be  for  the  defendant" 

The  main  contentloQ  of  defendant  is  that, 
conceding  he  waa  negligent  In  giving  the  bay 
Leo  carbolic  add  instead  of  arnica.  Us  neg- 
ligence waa  not  the  ^ozlniate  cause  of  the 
Injury;  that  the  negligence  of  Balrd  In  not 
discovering  the  mistake  when  he  picked  up 
the  bottle  and  looked  at  It  after  It  had  been 
filled  and  retomed,  and  the  failure  of  the 
plaintiff  to  notice  or  heed  the  label  on  the 
bottle,  were  acts  of  negligence  that  Intw- 
vened  betweuk  the  selling  and  the  using  of 
the  add,  and,  on  account  of  these  Interven- 
ing negligences,  the  sale  vraa  not  the  proxi- 
mate cause  of  the  injury.  The  same  label 
was  on  the  bottle  when  It  was  returned  aa 
when  sent  to  the  defendant  to  be  filled  with 
arnica.  Plaintiff  aaw  the  label  on  the  hot* 
tie,  and  knew  what  It  was,  when  he  sent 
bis  son  with  It  to  the  defendant  f<v  arnica. 
If  he  noticed  the  labd  when  ttie  bottle  was 
brought  back,  he  saw  that  no  new  label  had 
been  placed  iq>on  it;  that  the  bottle  was  In 
0ie  same  condition  as  when  sent,  except  It 
had  been  fflll^  with  what  he  supposed  to  be 
arnica.  In  these  drcumstanoes,  we  do  not 
think  the  label  apprised  him  of  the  foot  that 
the  botUe  omtalned  carbolic  add.  Had  de- 
fendant attadied  a  new  and  fresh  label,  ad- 
vertidng  Oie  contents  of  the  bottle  aa  carbolic 
add,  and  plaintiff,  without  notldng  the  label, 
bad  used  the  add  or  used.  It  In  disregard  of 
the  warning  the  label  would  have  conveTed, 
his  injury  might  be  attributable  to  his  own 
negligenoe;  but  tba  label,  under  the  facts 
the  case,  did  not  advise  the  plaintiff  of  flie 
contrats  ot  0ie  bottle,  and  negligence  cannot 
be  attributed  to  him  for  disregarding  It 

It  seems  strange  that  Balrd,  a  medical 
itndent,  whoi  he  picked  up  the  bottle  and 
looked  at  tt  after  It  had  been  returned  filled 
with  carbolic  add,  did  not  discovw  tiie  mls- 
takev  But  we  do  not  tlilnfc  hla  negligence, 
if  he  was  negligent  in  falling  to  make  the 
discovery,  was  an  intervening  negligence 
that  predudea  a  recovery  by  plaintiff.  Baird 
In  no  sense  of  the  word  was  the  agent  of  the 
plaintiff.  Plaintiff  did  not  employ  him,  or 
even  solidt  his  advice.  AU  that  Balrd  did 
was  to  recommend  an  appUcatUn  of  arnica 
to  take  tbe  stneness  out  of  plaintiff's  finger, 
and,  when  the  bottle  waa  returned,  to  tell 
plaintiff  bow  to  apply  It.  If  Baird  had  ree- 
ommmded  carbolic  add,  and  plaintiff  had 
applied  it  on  his  recommradation,  then  the' 
mor  of  Balrd  would  have  been  the  proxi- 
mate cause  of  the  Injury.  But  Baird  recom- 
m«ided  ft  harmless  drug.  This  drug,  ac- 
cording to  plainMITs  evidence,  was  called  Cor 
1^  the  plalntUTs  son  and  agent  wbo  was 
■ent  to  defendants  ing  store;  and.  Instead 
ot  furnishing  the  harmless  drug,  defendant 


negligratly  tnmlahed  a  deadly  ptOMon^  and 
tailed  to  attach  a  new  label  to  advertise  the 
contents  of  the  bottle  to  be  poison.  It  seems 
to  us  that  under  this  evidence^  hla  ne^l- 
gence  was  the  proximate  cause  of  the  Injury. 
That  these  were  tilie  views  of  the  learned 
trial  court  la  clearly  indicated  by  Uie  Instrue- 
ttons  given  to  the  Jury. 

Tbe  fiieti  In  this  case  are  the  v^  oppo- 
site of  the  ftictB  In  the  case  of  Fowler  v.  Ran- 
dall (Mo.  Ajfp.)  78  B.  W.  931,  dted  and  re- 
lied on  by  the  defendant  In  the  Fowler 
Case  the  druggist  sullied  the  drug  ^nor^ 
phlne)  called  for  by  tbe  agent  swt  for  It, 
and  the  persMi  who  used  It  and  the  agent 
both  knew  that  morphine  had  been  supplied. 
The  injury  (deatii)  was  caused  an  orae- 
doee,  not  throivh  ignorance  of  the  drug  or 
lis  effect  upim  the  human  system,  but 
through  Qie  n^ligence  of  the  person  irtw 
took  it.  In  the  case  at  bsr,  a  poison  vms  tur- 
nisbed  when  a  harmless  drug  waa  called  tor, 
and  the  poison  was  used  by  tb»  platotlff  In 
the  belief  that  he  waa  using  tHe  Innocent 
drug  that  had  been  sent  for. 

Defendant  inslata  that  the  testimony  of  the 
druggist  that  the  boy  called  for  carbolic  acid 
is  more  likely  to  be  true  tiian  that  of  the  boy, 
who  said  he  called  tor  arnica.  Whether  or 
not  the  boy  called  for  arnica  was  0ie  eon- 
trolling  issue  ot  fftct  in  tbe  cas&  The  Jury 
found  that  be  did  call  tor  arnica;  tiiat  tbe 
mistake  was  made  by  the  druggist  This 
finding  was  approved  by  IbB  trial  court,  and 
Is  condudve  on  us,  as  an  appellate  conrt. 

The  defendant  moved  the  court  to  Instmct 
the  Jury  that  If  they  bdleved  the  injury  that 
made  It  necessary  to  amputate  plaintiff's 
flnga  resulted  from  the  bndae,  plaintiff 
could  not  recover.  The  court  very  property 
refused  this  instruction  for  two  reasons: 
First,  because  there  if  no  evidence  proving 
or  tending  to  prove  that  the  injury  wat  so 
tevere  at  involved  so  much  of  the  finger  as  to 
necessitate  amputation;  second,  because  the 
instruction  entirety  ignores  the  action  of  the 
cartwllc  add  on  the  filler.  The  othw  re- 
foaed  Instructions  may  be  dIsmlBsed  with  the 
remark  tbat  they  did  not  correctly  state  the 
law  of  the  case,  and  that  thoae  given  did 
properly  stote  tiie  whole  law  of  the  case. 

The  Ju(^ment  is  affirmed. 

BBYBUBN  and  GOODS,  JJ.,  concur. 


BAIB  V.  HEIBSL  et  aL 
(Oourt  of  Appeals  at  St  Louis,  Ho.   Dee.  1^ 
1908.) 

INJURY  TO  BMPLOTft-GUARDINO  DANOBROUS 
MAGHUmRT— IHffrRUCTINO  AS  TO  DANOBR— 
ACTION  ON  flTATDTB  —  FLBAOIMO  — ASSUMP- 
TION OF  KISK-CONTRIBUTORT  KnHJOBNOl. 

1.  At  commoD  law  the  muter  is  not  rcQoIred 
to  Kosrd  dangerooB  machinery,  though  he  mi^t 
be  liable  for  allowing  a  person,  too  young  and 
inexperienced  to  appredate  the  danger  and  as- 
Borae  tbe  risk,  to  expose  himself  to  the  basard. 
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2.  Failure  of  a  master  to  instract  an  employs 
as  to  a  danger  which  he  otherwise  learned  does 
not  affect  the  master's  liabilitj. 

5.  Where  a  petition  gufficieutly  states  a  cause 
of  action  based  on  a  public  statute  of  the  state, 
It  Is  immaterial  that  It  does  not  mentien  the 
statute. 

4  Under  Her.  St  1899.  8  6433,  providing 
that  belting,  shafting,  gearing,  and  drums, 
when  so  placied  in  establishments  as  to  be  dan- 
gerous to  employ^  therein,  shall  be  guarded, 
when  possible,  it  is  a  question  of  fact  whether 
it  was  practicably  consisteut  with  the  effective 
Qse  of  a  machine  to  guard  the  cogwhe^  there* 
of,  by  which  an  em^oy^  was  injured. 

6.  Where  a  master  fails  to  guard  the  cog^ 
wheels  of  a  machine  as  required  by  Rot.  St. 
1809,  i  6433,  the  serrant  does  not  assume  the 
risk  thereof,  though  he  may  be  guilty  of  con* 
tribntory  negligence  if  the  danger  is  so  great 
that  a  prudent  person  of  his  years  and  c^iMCltj 
would  have  declined  to  face  it 

Appeal  from  St  Loula  CHicnlt  C3otirt;  B.  D. 
Fisber,  Judge. 

Action  by  Frank  Balr,  by  bis  next  friend, 
Agnes  L.  Hein,  against  Peter  Helbel  and  oth- 
ers. Judgment  for  plaintiff.  Defendants  ap> 
peaL  Reversed. 

liOtiis  A.  Steber.  for  appellant!.  Kloie 
&  Welsh,  for  respondent 

Statement 

GOODB,  J.  In  September.  1901,  appellantB 
engaged  the  respondent,  who  was  at  that 
time  17  years  of  age,  to  work  in  a  box  fac- 
tory conducted  by  them  In  the  dty  of  St 
Louis.  One  of  the  machines  used  in  the  fac- 
tory was  a  pinner.  This  machine  stood  up- 
right, the  planlug  blade  resting  about  half 
the  height  of  a  man  of  medium  size  above 
the  floor.  In  front  of  the  blade  was  a  plat- 
form on  which  one  end  of  the  board  to  be 
planed  was  laid.  The  board  was  then  pushed 
forward  until  It  was  taken  hold  of  by  rolling 
cylinders,  drawn  through  the  machine,  and 
planed  as  it  passed  through.  The  pictures  In 
the  record  look  as  though  the  machine  was 
three  or  four  feet  In  width.  It  bad  at  either 
side  large  and  small  cogwheels,  which  ran 
Into  each  other  and  turned  the  cylinders. 
The  machine  was  operated  by  belts  and  pul- 
leys. It  was  attended  by  Henry  Helbel,  one 
of  the  firm.  Respondent,  Balr,  worked  be- 
hind It,  his  principal  task  being  to  carry 
boards  away  from  the  planer  after  they  were 
planed;  bnt  he  also  oiled  the  macliinery  In 
the  factory,  shoveled  sawdust,  and  nailed 
boxes.  He  testified  that  It  was  part  of  his 
employment  to  help  in  front  of  the  planer 
now  and  then;  that  sometimes  Henry  Helbel 
would  want  his  assistance,  and  would  then 
lift  his  finger  as  a  signal  for  him  to  come  for- 
ward. This  Is  denied  by  the  witnesses  for 
tbe  appellants.  There  was  contradictory  ev- 
idence as  to  whether  the  plalntUF  had  been 
warned  that  the  planer  was  dangerous,  and 
to  keep  away  from  It;  bnt  It  Is  certain  he 
knew  the  danger  Incident  to  being  about  It— 
particularly  the  risk  of  getting  his  arm  or 
clothing  caught  In  the  oogwheele— for  on  thli 


point  he  tMrttfied  hhnaelt  that  he  knew  and 
apivedated  the  danger  of  letting  his  handf 
or  poson  come  In  contact  with  tbe  cogs, 
tautw  he  would  get  hurt  if  lie  did  so.  and  d  'A 
not  claim  he  waa  too  young  to  folly  onder- 
stand  the  hazard.    When  the  acddent  tbat 
gave  rise  to  this  litlgatton  occnrred,  be  had 
been  working  In  the  factory,  at  tbe  datfe? 
mentioned,  for  thrae  montha.   Hair's  own  Ter 
slon  of  how  he  got  hurt  Is  that  Henry  Helbel 
was  trying  to  force  a  board  15  or  16  feet  long 
Into  the  planer,  bnt,  as  the  board  was  satu- 
rated with  water  and  bad  swelled,  the  rollers 
would  not  draw  It  in;   that  Helbel  raised 
his  finger  ttx  him  (Bal^  to  oome  forward 
and  assist  in  shoving  the  board;  that  be  did 
BO,  and  the  two  pulled  It  from  between  the 
rollers.  They  then  endeavored  to  force  It 
baek,  and,  while  pushing  It.  plaintiff  lost  bis 
balance  and  fell  against  the  machine,  his 
right  arm  atrlklng  against  the  cogwheels  on 
one  side,  which  caaght  the  arm  and  crushed 
tt  BO  badly  between  the  wrist  and  elbow  that 
it  had  to  be  amputated.   The  ct^wbeels  at 
the  sides  of  the  planer  were  open  and  on- 
guarded.    The  testimony  of  the  witnesses 
for  the  appellants  Is  totally  different,  and  is 
to  this  effect:    There  was  no  board  in  the 
planer  at  the  time  of  the  accident  but  just 
then  Henry  Helbel  was  straightening  out 
some  lumber  he  Intended  to  plane,  and  get- 
ting It  where  he  could  handle  it  conveniently. 
The  respondent,  Balr,  was  doing  nothing  Im- 
mediately before  he  was  hurt;   was  simply 
standing  by  the  planer,  with  lils  arm  over  the 
top,  and  near  the  cogwheels.   Suddenly,  by 
some  careless  movement  his  arm  was  brought 
Into  contact  with  the  cogwheels,  and  caught 
by  them.    The  first  any  one  In  the  factory 
knew  of  the  accident  was  when  Balr  scream- 
ed. Then  the  machinery  was  stopped  as  soon 
as  possible,  and  his  arm  extricated  from  the 
wheels.    One  fact  slightly  tends  to  corrob- 
orate this  version  of  the  affair,  for.  when  the 
machinery  was  stopped.  Balr,  instead  of  be- 
ing in  front  of  the  planer,  was  at  the  side 
of  It  where  the  witnesses  said  they  saw  him 
before  he  was  canght   In  explanation  of  this 
circumstance,  he  swore  be  sprang  from  tbe 
front  to  that  side  after  his  arm  was  seised 
by  the  cogs.  Appellants  are  accused  of  negli- 
gence In  the  following  particulars:  Ordering 
the  respondent  to  help  force  the  board  Into 
the  machine  —  a  dangerous  task,  but  not 
known  to  be  by  him.   Appellants  knew  tbe 
machine  mis  dangerona,  and  operated  it  In  a 
careless  manner,  which  caused  the  injury. 
Plaintiff  was  Inexperiwced  and  nnlnstroctcd 
*as  to  the  dangerous  character  and  condltiofl 
of  the  machine,  and,  had  he  been  instructed 
by  the  appellants  In  reference  to  its  unpro- 
tected and  exposed  condition,  he  wotild  have 
been  forewarned,  and  not  'Injured.  Appel- 
lants were  negligent  In  not  ivotocting  and 
covering  the  cogwheels,  and  the  Injury  would 
not  have  occurred,  had  the  wheels  been  cot- 


Digitized  by  Google 


BAIB  T.  HEIBEL. 


1019 


end.  At  the  conelnBdon  of  tbe  testimony  an 
instruction  was  requested  by  the  appellants, 
and  refused  by  the  court,  that,  under  the  law 
and  the  eridmoe,  the  plaintiff  oonid  not  re- 
cover. 

The  following  instructions  were  given  to 
the  Jvry: 
For  the  plaintiff: 

"a)  The  court  instmcta  the  Jury  that  If 
they  find  from  the  evidence  that  the  planer 
mentioned  in  the  evldmce  was  a  dangerous 
marline,  and  known  to  be  so  by  defendants, 
or  that  defendant  operated  the  same  In  a 
negligent  and  careless  manner,  or  that  defend- 
ants permitted  the  cogwheels  on  said  planer 
to  be  and  remain  unprotected  and  dangerous 
when  operated,  and  that  plaintiff,  direc- 
tion of  defendants*  foreman,  Henry  Helbel. 
was  at  the  time  of  his  Injury  assisting  said 
foreman  in  forcing  a  board  into  said  machine, 
and  Willie  doing  so  he  was  caught  and  Injur- 
ed by  said  cogwheels,  and  that  the  defend- 
ants knew,  or  by  the  OEerclse  of  ordinary 
care  would  have  known,  of  said  danger,  then 
tbe  law  imposed  on  defendants  the  duty  of 
so  boxing  and  guarding  said  cogwheels  as  to 
protect  plaintiff  and  others  from  Injury,  or 
to  give  to  him  reasonable  notice  of  such  dan- 
ger; and  if  the  Jury  further  find  from  the  ev- 
idence that  the  danger  from  the  machinery 
aforesaid,  as  used  by  defendants,  was  not 
apparent  to  a  party  of  the  age  and  experience 
of  plaintiff,  as  shown  by  tbe  evidence,  and 
that  he  did  not  have  sutfldent  or  reasonable 
notice  of  such  danger,  and  that  plaintiff, 
without  any  negligence  on  his  part,  by  reason 
of  his  youth  and  inexperience,  or  reliance  up- 
on directions  given  Iilm,  failed  to  appreciate 
the  danger  of  forcing  a  board  into  tbe  planer, 
and  was  Injured  in  consequence,  tbe  defend- 
ants will  be  responsible  tberefor,  and  the 
Jury  will  find  for  tbe  plaintiff. 

"(2)  If  the  Jury  believes  from  the  evidence 
tliat  plaintiff  was  Injured  by  reason  and  on 
account  of  the  failure  to  cover  or  protect  the 
cogwheels  on  defendants'  planer  mentioned 
in  the  evidence,  and  that  sold  planer  was 
unsafe  and  dangerous  to  plaintiff  and  oth- 
ers In  defeudants'  employ,  by  reason  of  the 
fact  that  said  cogwheels  were  not  covered  or 
guarded,  to  work  In  and  about  the  same, 
then  plaintiff's  right  of  recovery  herein  will 
not  be  defeated  by  knowledge  on  his  part,  if 
be  had  knowledge,  of  tbe  condition  thereof, 
if  It  was  not  so  dangerous  as  to  threaten  Im* 
mediate  Injury,  or  If  he  might  reasonably 
have  supposed  that  he  could  safely  work 
about  It  by  the  use  of  care  and  caution,  and 
if  he  did  use  all  the  care  Incident  to  the 
condition  In  which  be  was  placed,  consid- 
ering bis  age  and  experience,  as  shown  by 
the  evidence. 

"(3)  If  the  Jury  find  that  the  cogwheels  on 
defendants'  planer  were,  at  the  time  plain- 
tiff was  Injured,  unsafe  and  dangerotis,  by 
reason  of  not  being  properly  protected  or 
covered,  and  that  said  defect  rendered  said 


planer  dangerops,  then,  although  auch  de- 
fect waa  visible,  and  the  danger  of  operating 
said  nudiine  In  the  manner  described  In  the 
evidence  vraa  apparent  to  one  of  mature 
years,  or  one  accustomed  to  operating  a  plan- 
er, yet.  If  the  jury  find  that  plaintiff  was  at 
tbe  time  young  and  Inexperienced,  and,  by 
reason  of  hla  youth  and  inocperiene^  and 
lack  of  Instruction  and  caution,  he  waa  not 
aware  of  the  danger  to  himself  from  the  use 
of  such  planer,  then  plaintiff's  right  to  re- 
cover in  this  action  will  not  be  defeated  by 
the  fact  that  said  danger  vraSiVisIble  and  ap- 
parent 

"(4)  Tbe  court  testructa  the  Jury  that  al- 
though they  may  find  from  the  evidence  that 
the  o^wheels  on  defendants  planer  were 
visible,  and  tbe  dangw  of  operating  it  wae 
apparent  to  a  person  of  mature  years,  or  to 
one  accustomed  to  the  use  of  such  a  ma- 
chine, yet  If  the  Jury  further  find  from  the 
evidence  that  by  reason  of  tbe  youth  and  in- 
experience of  plaintiff,  and  the  lack  of  In- 
struction and  caution,  he  was  not  aware  of 
the  danger  to  himself  from  said  cogwheels, 
the  fact  that  they  were  visible  or  apparent 
will  not  deteat  bis  right  to  recover  In  this 
case." 

Appellants  saved  an  exception  to  these  in- 
atrncUons. 

By  the  Cora*t:  "The  court  further  instructs 
the  JuiT  that  the  terms  'ordinary  care,  pru- 
dence, and  caution,'  sa  used  In  these  in- 
structions with  reference  to  the  plaintiff, 
Frank  Bair,  means  such  care  as  a  person  ot 
the  age,  experience,  and  Intelligence  of  the 
plaintiff,  as  shown  by  the  evidence,  would 
usually  exercise  under  like  or  similar  circum- 
stances, and  failure  to  exercise  such  care  is 
negligence." 

For  defendant: 

"(1)  The  Jury  are  instructed  that  the  mere 
fact  that  the  plaintiff  is  a  minor  will  not 
alone,  excuse  any  want  of  ordinary  care,  cau- 
tion, or  prudence  on  his  part  The  Jury  must 
take  into  consideration  his  age,  experience, 
Intelligence,  and  general  conduct  In  work,  as 
well  as  such  Instructions  or  warnings  as  to 
dangers  to  be  apprehended  from  moving  ma- 
chinery in  defendants*  establishment  as,  from 
the  evidence,  they  may  believe  and  find  were 
given  to  plaintiff  by  defendants  or  other  em- 
ployes of  defendants.  And  if.  from  the  evi- 
dence, the  Jury  believe  that  plaintiff  failed 
to  be  guided  by  or  disregarded  such  instruc- 
tions or  warnings,  if  any,  and  was  Injured 
through  his  own  negligence,  carelessness,  or 
recklessness  In  approaching  too  close  to,  or 
bringing  his  person  In  direct  contact  with, 
moving  machinery,  and  thereby  contributed 
to  or  caused  the  Injuries  complained  of,  the 
verdict  must  be  for  tbe  defendants. 

"(2)  Even  though,  from  the  evidence,  the 
Jury  may  believe  that  the  cogwheels  were 
not  safely  or  securely  guarded,  or  were  so 
placed  as  to  be  dangerous  to  persons  em- 
ployed therein  or  thereabout  while  engaged 
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In  tbelr  ordinary  duties,  yet  If,  from  the  evl- 
dence,  they  further  believe  and  find  that  If  at 
the  time  plaintiff  was  hurt  be  was  not  en- 
gaged In  his  ordinary  dntiea,  and  was  not 
exercising  ordinary  prudence  and  caution, 
and  had  placed  hlB  arm  carelessly  over  the 
cogwheels,  and  a  coat  on  said  arm  was 
caught  Qiereln.  dragging  and  forcing  his  arm 
Into  said  wheels,  yonr  verdict  most  be  tar 
the  defendants." 

From  a  verdict  In  favor  of  the  reipnident 
this  appeal  was  taken. 

Oplnloa 

Respondent's  counsel  insist  in  tli^  brief 
that  this  is  an  action  fonnded  on  commiHi- 
law  negligence,  not  one  controlled  by  the  stat- 
ute requiring  dangerous  machinery  to  be 
guarded.  We  question  whether  a  case  was 
made  ont  at  common  law,  for  it  would  be 
doubtful,  but  for  the  statute,  if  appellants 
were  under  obligation  to  protect  the  cog- 
wheels by  guards,  negligent  in  falling  to 
guard  them,  or  responsible  for  the  accident. 
It  seems  there  Is  no  rule  of  the  law  require 
Ing  dangerous  machinery  to  be  fenced  or 
guarded,  and  that  the  master  is  not  answer^ 
able  if  a  servant  of  full  capacity-  is  Injured 
In  conseqnence  of  working  about  unguarded 
mBchlnes.  Schroeder  v.  Car  Co.,  56  Mich.  13Z, 
22  N.  W.  220;  Townsend  v.  Langles  (C.  0.)  41 
Fed.  dlO;  Sullivan  v.  Mfg.  Co.,  118  Mass.  886; 
Olarfce  v.  Barnes,  87  Hun,  380;  Stephenson 
V.  Duncan,  7S  Wis.  404,  41  N.  W.  887,  9  Am. 
Bt  Rep.  806;  Sanborn  t.  Railway,  85  Kan. 
282,  10  Fac.  860;  Lore  t.  Mfg.  Co.,  160  Mo. 
608,  61  8.  W.  678.  The  tXMMteat  might  be  lia- 
ble for  permitting  a  young  and  inexperienced 
person  to  be  exposed  to  such  a  hasard.  and, 
when  an  accident  of  this  character  liappens, 
in  determining  the  common-law  liability  ct 
the  master,  the  age.  capacity,  experiaice, 
and  knowledge  of  the  danger  possessed  1^ 
the  Injured  minor  bear  on  the  problem,  as 
establishing  or  overthrowing  the  defense  of 
assumed  risk.  But  Bair  was  17  years  old; 
had  bad  experience  while  working  8  months 
with  and  near  the  machine;  knew  the  cogs 
were  unguarded;  that  there  was  risk  of  get- 
ting caught  in  the  wheels;  that  he  needed  to 
be  careful  to  keep  his  hands  or  person  free 
fnnn  contact  with,  them;  and  fully  appre- 
ciated the  danger,  according  to  his  own 
statement  According  to  his  testimony,  too, 
it  was  part  of  his  regular  employment  to 
assist  in  front  of  the  planer  when  called  on. 
If  there  was  no  duty  to  screen  the  cogs— 
and  It  seems,  from  the  foregoing  authorities, 
and  others  that  might  be  cited,  th^e  was 
none,  independent  of  the  statute— Balr's  In- 
jury would  appear  to  have  hai^ned  in  the 
course  of  his  regular  employment,  as  the  re- 
sult of  a  risk  incident  thereto,  rather  than 
from  any  negligence  of  the  appellants.  If 
his  case  is  to  stand  on  the  common  law  alone, 
it  falls  within  the  scope  of  the  cases  dted 
above,  and  Is  nearly  Identical  In  tacts  with 


the  first  three.  The  unguarded  oogwfaeds 
were  in  plain  view,  and  so  obviofisly  danga- 
ous  that  the  resitondent  neither  needed  in- 
structiou  regarding  their  danger,  nor  ladced 
capacity  to  realize  it  The  ^>eclficatlon  of 
negligence  that  Bair  was  In^perlenced  and 
uuiuBtructed  as  tcf  the  danger  of  the  madiin- 
ery,  and  would  have  escaped  injury  tf  be 
had  been  Instructed,  was  not  made  good. 
Neither  was  the  specification  made  good  that 
the  machine  was  operated  In  a  negligent 
manner  and  so  as  to  injure  hbn,  unless  that 
specification  Is  taken  to  mean  that  it  was 
operated  carelessly  because  operated  vrith- 
out  a  cover.  It  may  have  been  for  the  Jury 
to  decide  whether  Bair  auffldently  under- 
stood the  risks  Incident  to  (^>eratlng  tbe  ma* 
ctilne  to  realize  the  hazard  of  attempting  to 
force  the  board  into  1^  but  certainly  he  did 
not  need  to  be  told  the  danger  of  contact  wltli 
the  cogwheels.  In  tact  failure  to  Instruct 
him  in  regard  to  the  danger  of  tbe  o^wheeli 
had  nothing  to  do  with  the  tojury,  which,  If 
we  believe  him,  resulted  from  his  losing  his 
balance  while  pushing  the  board,  and  hndi- 
ing  against  the  wheels,  not  from  Ignorance 
that  they  were  dangerous.  On  the  ctmtrary, 
If  we  accept  the  vendtm  of  tbe  appellanti^ 
Bair  simply  laid  his  right  arm  in  a  careless 
manner  a^dnat  Hie  wheels,  and  was  cau{^ 
—a.  result  he  knew  enough  to  antidpate,  had 
he  be^  thinking  what  he  was  doing.  What 
part,  then,  does  omitttug  to  Instruct  him  ei»- 
cemlng  the  dangerous  character  of  the  ma- 
chine play?  We  cannot  see  that  that  pre- 
tended neglect  of  duty  by  the  appellants  has 
any  relevancy. 

But  a  statute  of  the  state  bears  directly 
on  the  case,  and  we  cannot  igntve  it  in  de- 
termining this  appeal,  although  tlie  reqiond- 
ent's  counsel,  for  some  reason,  repel  stato- 
tory  help.  The  circuit  court  fbnnded  Its  in- 
structions on  the  statute,  as  Is  manifest  from 
reading  them.  Nor  Is  it  of  any  moment  tiiat 
the  petition  makes  no  mention  of  the  act 
since  It  is  a  public  one,  and  the  all^atiou 
of  the  petition  sufficiently  state  a  cause  of 
action  based  on  the  appellants*  failure  to 
comply  with  its  requirements.  "Tbe  belting, 
shafting,  gearing  and  drums,  in  all  manufiac- 
tnring,  mechanical  and  other  establishments 
In  this  state  when  ao  placed  as  to  be  dan- 
gerous to  persons  employed  therein  or  tiiere- 
about  while  engaged  In  their  ordinary  duties, 
shall  be  safely  and  securely  guarded  when 
possible;  if  not  possible,  then  notice  of  lis 
danger  shall  be  conspicuously  posted  In  such 
establishments."  Rev.  Bt  1889,  |  6433.  The 
purpose  of  that  statute  Is  to  provide  Cor  ttw 
safety  of  employes  In  a  mode  which  the  com- 
mon law  does  not  as  was  dedded  In  Ijore  t. 
Mfg.  Co.,  supra,  where  It  ms  said:  "Tbe 
act  Is  remedial  and  salutary.  The  purpose  at 
the  Legislature  was  to  preserve  the  Uvei  and 
limbs  of  those  whose  daily  life  is  spent  work- 
ing on  and  about  machinery  wMdlng  Ine- 
slstlble  mechanical  power,  and  was  obTiomly 
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Inteztded  to  make  plain  the  doty  of  the  mat- 
ter to  hia  Berrants  employed  aroand  or  about 
dangerous  machinery,  and  to  modify  the  com- 
mon-law doctrine  that  In  the  alMence  of  a 
atatnte  the  maater  waa  not  bound  to  fence 
hia  danserona  machinery.  A  fiOlnre  to  com- 
ply with  auch  a  atatnte  la  negligence.  As 
aald  by  the  Oonrt  of  Appeals  In  Ot^ott  v. 
Mfg.  Ool,  71  Ma  App.  171,  The  failure  of 
the  master  to  bo  guard  the  gearing,  etc,  of 
bla  machinery,  would  be  a  violation  at  a 
atatutory  duty,  and  be  negligence  per  sc.' 
The  character  of  tiie  required  guards  la  de- 
fined by  the  statute  Itself.  They  are  requtred 
to  Iw  safe  and  secure.*  *'  The  facts  of  this 
action,  as  sworn  to  by  the  respondeni;  are 
not  materially  dissimilar  to  the  fhcts  in  the 
Lwe  Case.  It  was  the  duty  of  the  appellants 
to  iffotect  the  cogwheels  attatibed  to  the 
^aner.  If  this  could  be  done;  that  la,  If  it 
was  practicably  oonalBtont  with  the  effectlTe 
operation  of  the  machine.  Whether  It  could 
cr  not  was  a  Act  for  the  Jury  to  dedde. 
There  la  erldence  In  tlw  record  tending  to 
show  It  oonid  be  done  without  Inctmren- 
lenoe  to  the  defendants,  but  ttie  eqtert  wltneia 
■poke  dnbiously,  and  without  having  seen 
the  planer  or  the  factory.  The  Jury  shonM 
be  Instructed  to  And  whether  it  waa  possible 
or  not  If  It  was,  a  case  of  negligence  was 
made  out  against  the  amiellants,  which  laid 
them  liable  for  dam^ea  toe  respondents  In- 
jury, unless  his  own  carelessness  caused  the 
Injury.  The  instructions  were  too  imperative 
in  taking  for  granted  that  the  wheels  should 
have  been  guarded,  because  we  think  that 
was  a  matter  the  law  does  not  pnmonnce  on 
absolutely.  It  was  a  fact  to  be  found,  as 
the  evidence  stood.  If  It  was  practicable  to 
guard  the  wheds,  tiie  appellants  were  neg^- 
gent,  and  the  respondent  did  not  assume  tiie 
risk  of  Injury  by  working  around  them  In 
their  exposed  state.  Lore  v.  Mfg.  Co.,  su- 
pra. Certainly  the  doctrine  of  assunq>tlon 
of  risk  does  not  stand  in  the  way  of  re- 
spondent's  recovery  for  an  Injury  snffoed 
from  appellants*  disobedience  of  a  statute  In- 
tended to  protect  him  and  othw  employte. 
If  the  policy  of  the  unwritten -law,  as  declar- 
ed in  adjudged  cases,  forbids  a  master  to 
exempt  himself  by  an  express  contract  from 
liability  for  a  negligent  injury  to  a  servant,  a 
fWtlorl  he  may  not  become  exempt  by  the 
servant's  implied  assumption  of  the  rttk  of 
Injury  from  a  danger  to  which  Ihe  maater  ex- 
posed the  servant  In  disregard  of  the  law's 
policy  as  dechured  by  statute.  A  contract  to 
relieve  a  master  from  the  conscQuencea  of 
his  negligence  Is  Ineltectlve,  because  It  is 
supposed  to  be  contrary  to  the  public  weal. 
Blanton  v.  Dold,  100  Ha  04.  18  Sw  W.  1149. 
And  It  Is  surely  negligence  In  the  master  to 
dlsre^rd  a  statutory  mandate  as  to  means  to 
be  taken  for  the  safety  of  his  servants,  whst- 
ever  may  be  thought  of  appUcatlona  which 
have  been  made  sometimes  of  the  rule  to  re- 
gard to  contracting  against  negUgenos^  so  aa 


to  rend^  the  master  liable  when  the  awvant 
was  injured  by  an  obvious  risk  taken  with- 
out protest  In  so  far  as  this  rule  Is  opera- 
tive, the  doctrine  of  assumed  risk  must  be 
(^eratlve. 

The  true  question  Is  as  to  the  revptmduit^s 
cMitribntory  negllgmce,  and  of  that  he  <Ud 
not  convict  hlmaelf  by  simply  woiklng 
around  the  uncovered  cogwheels,  unless  the 
danger  was  so  great  that  a  prudent  persm 
of  his  years  and  capad^  would  have  de- 
cUned  to  face  it  Settle  v.  Railway,  127  Ma 
SS6.  80a  W.  12B,  48  Am.  8t  Sep.  688;  Pauck 
V.  Provlalon  Oo^  159  Mo.  467,  61  &  W.  80& 
Aasmedly.the  court  would  have  acted  uhp 
Justly,  had  it  declared  the  risk  to  be  that 
extreme,  as  a  legal  deduction.  A  finding  by 
the  Jury  that  it  vras  could  hardly  be  iy>heUI. 
^nce  there  was  no  vrrong  done  in  refusing 
the  instruction  for  a  verdict  in  defendants' 
favor. 

Contributory  negligence  might  be  charged 
against  ttie  reapondoit  on  another  ground, 
namely,  that  he  careleasly  laid  his  arm 
against  the  cogs,  as  the  appellants  wltaessea 
swore.  The  court  so  Instructed,  and  sub- 
mitted that  defense  to  the  Jury,  aa  was  prop- 
er. 

Beddes  the  enw  of  assnmlng  the  cog- 
wheels could  be  guarded,  which  appears  In 
the  ihrst  of  the  rei^ondenf  s  instmctl<ms,  the 
ttilrd  and  fourth  instructions  tor  him  are 
Toneona  to  predicating  aa  a  basis  for  a  ver- 
dict the  posslbto  fact  that  respond^  was 
not  tostrncted  or  cautioned  as  to  the  danger. 
He  did  not  need  to  be,  to  enllght«i,hlm;  and 
there  was  no  avermmt  of  negligence  founded 
on  failure  to  post  a  notice,  aa  the  statute  re- 
quires to  be  done  when  dangerous  machtoery 
cannot  be  guarded.  The  ctmtentlon  of  the 
respondent  and  the  theory  M  the  petition  were 
that  it  was  possible  to  guard  the  wbeda,  and 
the  appellants*  duty  to  do  so. 

Judgment  reversed  and  cause  remanded. 

BLAND,  P.  J.,  and  RBYBUBN,  J.,  concur. 


SCAMHLL  V.  ST.  L0UI9  TRANSIT  CO.* 

(Court  of  Appeals  at  St.  Iiouis,  Mo.    Dec.  15. 
1908.) 

CARRIIGR  OF  PASSBNOBBS  —  DtJURT  —  NBOLl- 
OBNCB-GONTRIBIITORT  NBGUGBNCB 
-UMS  or  SBRVIOHB— PLBUU>ING. 

1.  Where  evidence  conflicted  as  to  whether 
a  passenger  left  a  street  car  voluntarily  while 
It  WEB  in  motion,  or  was  thrown  from  It  by  the 
car's  sadden  starting,  the  questions  of  the  com- 
pany's negligence  and  hia  contrlbntory  n^i- 
gence  were  for  the  Jury. 

2.  After  the  father's  decease,  a  minor's  serv- 
ices belong  to  the  mother  while  he  lives  with 
and  is  supported  by  her. 

3.  A  mother's  right  to  recover  for  loss  of  a 
minor's  son's  services  is  not  impaired  hy  the 


*B«be*riBS  denied  January  S,  ISKH. 

T  t.  Bae  Parwt  and  Child,  v^  11,  Cent.  Dig.  IS 
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fact  that  the  loss  occnrred  pending  a  contract 
between  Urn  and  the  one  who  caaBea  the  losa, 
to  which  she  was  a  stranKer. 

4.  Where  a  petition  alleges  that  plalatifl  is 
the  mother  of  one  injured,  that  he  is  a  minor, 
that  his  father  was  dead  at  the  time  of  the  in- 
Jury^  and  that  she  has  lost  and  will  lose  hi^ 
services  and  earnlDgs,  any  defect  in  stating  the 
relationship  of  master  and  servant  between  her 
and  her  sou  is  cared  by  a  rerdict  in  her  fsTor. 

5.  Where  one  was  19  years  and  3  months  old 
when  injured,  and  was  earning  $11  per  week, 
and  considerable  expense  has  been  incurred  for 
medicine  and  medical  aid,  and  his  recovery  is 
incomplete,  a  verdict  of  $1,500  in  favor  of  hia 
mother  for  loss  of  services  is  not  excessive. 

Appeal  from  St  Iionls  Circuit  Court;  S.  P. 
fencer,  Judge.  » 

Action  by  Fannie  Scamell  against  the  St 
Ix>ui8  Transit  Company.  From  a  Judgment 
In  favor  of  plalntUT,  defendant  appeala.  Af- 
firmed. 

See  76  S.  W.  660. 

Boyle,  Priest  &  Lehman,  for  appellant  A. 
B.  Taylor,  for  respondent 

BEYBURN,  J.  In  view  of  the  errors  as- 
signed, the  petition  herein  Is  exhibited  Intact, 
thus:  "The  plaintiff  states  that  she  Is  the 
mother  of  Harry  Scamell,  who  Is  a  minor  of 

the  age  of  ~  years,  and  that  the  father  of 

Bald  Harry  Scamell  was  dead  at  the  times 
herein  stated;  that  the  defendant  is,  and  at 
the  times  herein  stated  was,  a  corporation, 
by  virtue  of  the  laws  of  Missouri,  and  used 
and  operated  the  railway  and  cars  herein 
mentioned  as  carriers  of  passengers  for  hire 
—as  a  street  railway  company;  that  on  the 
9th  day  of  October,  1901,  the  defendant  by 
its  servants  In  charge  of  Its  south-bound  car 
on  Jefferson  avenue,  received  the  plaintiffs 
said  son  as  a  passenger  thereon,  and,  for  a 
valuable  consideration  paid  by  said  son  to 
the  defendant,  tbe  defendant  undertoolE  and 
agreed  with  him  to  carry  him  in  safety  as 
such  passenger  on  said  car  to  Ills  destination 
as  a  passenger  on  said  line,  to  wit  Laclede 
and  Jefferson  avenues,  and  to  there  stop  said 
car  and  allow  him  a  reasonable  time  and  op- 
portunity to  alight  In  safety  from  said  car. 
Yet  the  plaintiff  avers  tliat  the  defendant 
unmindful  of  its  undertaking  and  of  Its  du- 
ties in  tbe  premises,  did  fail  and  neglect  to 
stop  said  car  at  said  point  of  bis  destination 
a  reasonable  time  to  allow  him  to  alight  in 
safety  from  said  car,  but  on  tbe  contrary, 
whilst  said  car  was  stopped  at  said  point  to 
enable  passengers  to  alight  therefrom,  and 
whilst  her  son  was  in  tbe  act  of  alighting 
from  said  car  whilst  so  stopped,  and  before 
he  had  a  reasonable  time  or  opportunity  to 
do  so,  did  negligently  cause  and  suffer  said 
car  to  start  forward  and  to  move,  whereby 
plaintiff's  son  was  caused  to  be  thrown  and 
to  fall  from  said  car.  and  be  struck  by  a 
north-bound  car,  and  to  be  seriously  and  per- 
manently injured  upon  his  legs,  back,  spine, 
arms,  and  wrist,  dislocating  bis  right  wrist 
tearing  tbe  Ugamenta  from  tbe  bones  of  bl> 


wrist  and  causing  him  internal  Injuries. 
And  plaintiff  avers  that  defendant  and  its 
servants  in  charge  of  its  said  north-bound  car 
were  further  negligent  in  running  said  car 
rapidly  to  and  past  said  south-boimd  car, 
whilst  it  was  stopped  and  discharging  pas- 
sengers therefrom,  and  without  looking  out 
for  persona  and  passengers  allgbtiiig  from 
said  car,  and  slowing  up  and  stopping  said 
car,  to  avoid  injuring  them,  and  in  failing 
to  give  signal  of  the  approach  of  said  car, 
which  negligence  directly  contribnted  to 
cause  said  injuries  to  plalntifTs  said  aon; 
that,  by  said  injuries  to  her  son,  plaintiff  has 
lost  and  will  lose  his  services  and  tbe  earn- 
ing of  his  labor  nntll  be  shall  arrive  at  the 
age  of  twenty-one  years,  and  has  incurred 
and  will  Incur  large  expenses  for  medicines, 
medical  and  surgical  attention,  and  nursing, 
and  caring  for  her  said  son,  to  her  djeunage  in 
the  sum  of  five  thousand  dollars,  for  which 
she  prays  Judgment"  The  defendant  plead- 
i  ed  a  general  denial,  and  a  special  defense  of 
contributory  n^llgence,  in  that  the  plaintiff's 
son  negligently  and  carelessly  Jumped  from 
a  moving  south-bound  car  after  it  bad  left 
tbe  usual  stopping  place  for  passeng»3  to 
!  alight  and  from  the  aide  of  the  car  next  to 
j  another  track,  on  which  a  north-bound  car 
I  was  moving,  and  came  in  contact  with  such 
I  car,  and  that  he  Jumped  from  tbe  south- 
bound car  without  looking  or  listening  to  see 
or  bear  whether  a  car  was  coming  upon  the 
north-bound  track,  when  by  looking  and  lis* 
tenlng  he  might  have  seen  and  heard  such 
north-bound  car,  and  avoided  collision  there- 
with. 

The  facts  in  evidence,  somewhat  abridged, 
are  that  plaintiff,  a  widow,  accompanied  by 
her  son,  who  was  then  19  years  and  3  months 
old,  living  with  his  mother,  were  on  a  south- 
bound car  on  Jefferson  avenue  at  about  half 

I  past  8  o'clock  p.  m.  October  9,  1901.  The 
car  was  an  open  car,  with  seats  extending 
across,  and  running  boards  to  facilitate  pas- 
sengers In  getting  off  and  on  either  side. 
Plaintiff  and  her  son  were  towards  tbe  rear 
portion  of  the  car;  tbe  plaintiff  seated  at 
the  end  of  a  seat,  with  the  east  running  board 
next  to  her,  and  ber  son  seated  next  to  her 
on  the  other  side.   She  signaled  as  the  car 

I  drew  near  Laclede  avenue,  but  It  ran  by  the 
comer  before  stopping.  She  then  got  off  in 
safety,  and  walked  westwardly,  although  tbe 
conductor  rang  for  tbe  car  to  start  as  she 
bad  one  foot  on  the  ground  and  tbe  other  on 
the  running  board.  The  son  had  arisen  to 
his  feet,  and  was  standing  on  the  body  of  the 
car,  preparatory  to  getting  off,  when  the  con- 
ductor signaled  the  motorman  to  go  on.  The 
car  moved  with  a  Jerk,  and  threw  him  upon 
the  eastern  track,  but  erect  and  upon  bis 
feet  where  he  was  immediately  struck  by  a 
car  from  the  opposite  direction,  and  suffered 

I  grave  injuries.  Tbe  testimony  of  plaintiff 
and  bw  son  was  fully  supported  by  the  state- 
ments of  passengers  on  both  cars,  some  of 
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whom  also  teetlfled  fhat  no  tlgasl  was  glT- 
en  by  ttae  nortb-botmd  car.  On  bebalf  of  de- 
fendant, tbe  evidence  of  Its  servants  and  otb- 
er  witnesses  tended  to  show  contributory 
negUgeoce  on  part  of  tbe  young  man,  and 
that  be  had  stepped  or  Jumped  elt  tbe  car; 
some  deposing  that  tlie  car  was  In  motlm  at 
the  time. 

1.  The  Imperative  Instruction  asked  by  de- 
fendant at  the  close  of  tbe  testimony  was 
not  Justified  on  either  ground  urged,  and 
"was  properly  rejected.  Tbe  evidence  was  In 
conflict,  but  tbe  testimony  offered  by  plain- 
tiff, if  given  credence  by  the  Jury,  warrant- 
ed and  supported  the  conclusion  that,  with- 
out fault  on  his  part,  defendant  had  been  re- 
miss In  Ita  duty  as  a  common  carrier  of  pas- 
sengers towards  tbe  plaintiff,  and  the  casual- 
ty thereby  occasioned.  The  proof  introduced 
In  defense  of  the  action  tended  to  establish 
the  charge  of  the  defendant  in  its  answer 
that  plaintiff's  son  himself  tiad  been  guilty  of 
contributory  negligence  In  Jumping  from  the 
car  while  In  motion,  after  It  bad  left  tbe 
nsnal  point  for  passengers  to  alight,  and  In 
so  getting  off  such  south-bound  car  without 
looking  or  listening  for  the  approaching 
nortb-bound  car,  when  by  so  looking  and  lis- 
tening be  might  have  seen  and  beard  such 
car,  and  avoided  collision  therewith.  In  the 
state  of  the  opposing  testimony  thus  exhibit- 
ed, where  the  facts  in  evidence  admitted  of 
different  construction  and  Inference,  the  ques- 
tion whether  negligence  was  imputable  to 
tbe  Injured  party  or  to  the  defendant  was 
correctly  committed  to  tbe  Jury. 

2.  Tbe  general  rule  of  law  dominant  In  this 
state  Is  that  prima  fade  the  services  of  the 
minor  children  belong  to  the  father  during 
bis  lifetime,  and  upon  his  decease  to  tbe 
mother,  if  she  be  surviving,  upon  whom  tbe 
burden  of  their  maintenance  during  minority 
is  Imposed.  The  widow,  upon  the  death  of 
her  husband,  succeeds  to  bis  obligation  and 
duty  towards  their  minor  childrra.  She  be- 
comes, in  bis  place,  and  as  his  successor,  the 
head  of  tbe  family,  and  upon  her  devolves 
the  shelter,  clothing,  and  education  of  tbe 
minor  children;  and,  in  turn,  she  acquires 
the  reciprocal  right  to  their  services  and  be- 
comes entitled  to  their  earnings  till  they  at- 
tain majority,  qualified,  however,  and  sub- 
ject to  tbe  condition  that  such  right  to  their 
earnings  exists  and  endures  if  and  so  long  as 
such  minor  children  make  their  home  with, 
and  are  supported  by,  her.  Matthews  v. 
Railway,  26  Mo.  App.  75;  Manerman  v.  Rail- 
way, 41  Mo.  App.  348;  Wood.  Master  & 
Servant  V2d  Ed.t  {  21;  GuloQ  v.  Gulon'a 
Adm'r,  16  Mo.  48,  57  Am.  Dec  223;  Dooley 
r.  Railway,  45  Mo.  App.  809;  Hennesey  v. 
Brewing  Oo.,  63  Mo.  App.  111.  Tbe  plaintiff, 
as  surviving  parent,  was  entitled  to  tbe  earn- 
ings of  her  minor  son  until  he  arrived  at 
foil  age,  while  be  lived  with  her  and  made 
her  residence  bis  home;  and  If  deprived  of 
his  earnings,  or  upon  tbe  diminution  of  them. 


by  tiie  onlawtol  act  of  the  defendant,  she 
was  entitled  to  redress  against  the  latter, 
regardless  and  Irrespective  of  tbe  fact  that 
tbe  injury  to  her  son,  by  which  bis  earnings 
were  lost  to  her.  or  became  reduced,  occurred 
pending  a  contractual  relatlonsblp  existing 
between  her  son  and  tef  endant,  or  by  breach 
of  a  contract  entered  Into  between  them  to 
which  she  was  a  stranger,  and  no  wise  In 
privity. 

8.  The  right  of  tbe  father,  or.  in  event  of 
his  decease,  abandonment,  or  deserti<m.  the 
successive  right  of  tbe  motber,  to  the  earn- 
ing of  tbe  minor  children  during  their  mi- 
nority, and  during  tbe  period  be  or  she  per- 
forms tbe  parental  duties  dictated  by  nature 
and  Imposed  by  law,  originates  not  by  virtue 
of  tbe  relationship  of  parent  and  child,  but 
Is  based  on  tbe  relationship  of  master  and 
servant  The  parental  tie  of  parent  and 
child  may  exist,  but  the  custody  and  sup- 
port may  have  been  abandoned  by  tbe  parent 
-  in  various  ways,  and  the  situation  of  master 
and  servant  thei;etwe  not  be  presented,  and 
the  right  to  eandngs  of  tbe  minor  child  have 
ceased  or  been  suspended.  Tbe  obligation 
of  tbe  parent  to  support  the  minor  chlldrra, 
primarily  Incnmbent  upon  the  father,  and. 
In  the  contingencies  mentioned,  secondarily 
devolved  upon  the  mother,  and  tbe  right  of 
either  to  the  earnings  of  such  children,  are 
correlative  and  Interdependent— the  right 
springing  from  the  duty— and  both  exist,  con- 
tinue, and  cease  together.  It  therefore  be- 
comes an  essential  averment,  in  an  action 
by  a  parent  to  recover  for  loss  of  earnings 
of  a  minor  child,  that  the  chUd  injured  was 
tbe  servant  of  tbe  parent  wb^  has  been  de- 
prived of  his  services.  Tbe  rule  ct  tbe  com- 
mon law  In  all  actions  by  a  father  per  qnod 
servltium  amlslt  was  that  an  averment  of 
loss  of  services  was  requisite;  and  tbe  mod- 
ern code,  while  extlngnlsbing  fictions  and 
technical  forms  of  action,  has  not  dispensed 
with  constitutive  averments  essential  to  a 
cause  of  action.  Dunn  r.  Railway.  21  Mo. 
App.  188;  Matthews  v.  Railway,  26  Ma  App. 
75;  Mauerman  v.  Railway.  41  Mo.  App.  848; 
Schmltz  V.  Railway,  46  Mo.  App.  380.  This 
rule  la  as  applicable  to  one  as  to  tbe  other 
parent,  and.  in  an  action  by  tbe  mothw  to 
recover  for  the  services  of  a  minor  child,  the 
statement  of  the  cause  of  action  must  also 
negative  tbe  orij^nal  right  of  tbe  father  by 
declaring  that  be  is  dead,  or  has  abandoned 
the  child  and  forfeited  tbe  right  on  his  part, 
as  well  as  alleging  that  the  minor  Is  sup- 
ported by  her  and  has  a  borne  with  her.  so 
that  it  appears  that  she  Is  performing  tbe 
parental  duties.  Wood's  Law  of  Mastw  & 
Servant  (2d  Ed.)  {  23.  The  petition  herein 
is  assailed  as  destitute  of  any  allegations  of 
tacts  from  which  the  relationship  of  master 
and  servant  can  be  Inferred,  and  lacking  any 
express  allegation  of  Its  existence,  and  tbere- 
fbre  falling  to  state  focts  constituting  a 
causa  of  action;  and  tbe  motion  In  arrest. 
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filed  and  OTermlPd,  aerigns  and  direct!  at^ 
tentlon  to  such  Imperfection  aa  fatal  to  r»- 
coverj.  In  Dunn  v.  Hallway,  21  Mo.  App. 
18S— the  first  case  relied  on  hy  defendant- 
there  was  no  allegation  In  the  petition  that 
the  injured  boy  was  the  servant  of  his  father, 
the  plaintiff,  or  that  by  resBon  of  the  injury 
the  plaintllt  had  been,  or  In  the  future  would 
be^  deprived  of  Ms  services,  but  the  aver- 
ment was  made  in  these  words:  "And  said 
son  has  been  permanently  disabled  from  la- 
bor, and  plaintiff  has  by  said  injuries  to  bis 
son  been  damaged  In  the  sum  of  $S,000,  for 
which  anm  he  prays  Judgment"  This  pre- 
sentment of  plalntUTs  right  of  action  was 
held  insufficient,  as  not  equivalent  to  an 
averment  that  plalntill  had  lost  his  son's 
services.  In  Matthews  v.  Ballwi^r>  26  Mo. 
App.  75— an  action  by  the  widowed  mother— 
the  rule  of  the  decision  above  was  adhered 
to  by  a  majority  of  the  court;  but  the  writer 
of  the  opinion  dissented,  distlngulsliing  the 
case  from  the  Dunn  Case,  and  on  his  own- 
belialf  stating  that  the  Inferential  allegations 
of  the  petition  were  sufficient  to  apprise  de- 
fendant that  plaintlfC  claimed  as  part  of  her 
recovery  damages  for  loss  of  sctvIccs.  The 
weight  and  force  of  these  decisions  by  this 
court  have  been  Impaired  by  subsequent 
cases  reviewed  and  decided  in  the  Kansas 
Oity  Division.  In  Back  v.  Railway.  46  Mo. 
App.  G5S,  tbe  petition  contained  the  narrow 
recital,  "By  reason  whereof  plaintiff  has  laid 
out  and  emended  large  sums  of  money,  to 
wit,  $1,000,  for  nursing,  drugs,  and  medical 
attendance  for  bis  said  son,  and  has  and  will 
be  deprived  of  the  services  of  his  son,  of  the 
value  of  14,000."  The  objection  that  the 
petition  did  not  atate  facts  sufficient  to  con- 
stitute a  cause  of  action  appears  to  have 
been  first  presented  to  the  appellate  court, 
and  It  was  held  not  seasonably  made;  and 
the  fftilure  to  urge  it  in  the  court  below, 
where  It  could  have  been  met  by  an  amend- 
ment, was  held  to  operate  as  a  waiver  of  the 
objection.  Tbe  language  of  the  court  being: 
"The  rule  la  now  well  established  by  the 
adjudications  In  this  state  that,  if  a  ma- 
terial matter  Is  not  tBxpressly  averred  In  the 
pleading,  but  is  necesaarily  Implied  from 
what  is  stated  therein,  the  defect  la  cured 
by  verdict  In  favor  of  the  party  pleading. 
If  tbe  defendant  in  such  case  pleads  to  the 
merlta,  be  thereby  waives  tbe  objectton  to 
the  mere  formal  defects,  and  will  not  be 
beard  at  the  trial  or  on  appeal  to  object  tiiat 
the  petition  does  not  state  a  cause  of  action. 
Such  an  objection  can  only  be  Interposed 
when  tbe  petition  fails  to  state  any  cause 
of  action,  not  where  one  la  defectively  stated, 
Qrove  V.  City  of  Kansas,  76  Mo.  672;  Bawie 
V.  Kansas  Oity,  61  Mo.  464;  Blfrank  v.  Seller, 
64  Mo.  184;  Spurlock  v.  Bailroad,  93  Mo.  538 
[6  &  W.  849];  Berthotd  v.  Ins.  Oo..  2  Mo. 
App.  Sll;  Btate  v.  County  Court  61  Mo.  522. 
Tlw  wont  Uiat  can  be  said  oC  plaintiff*!  pe- 


tition la  that  it  defectively  stated  Ute  plaia- 
tUTs  title  to  the  right  of  action,  not  that  it 
wholly  failed  to  state  a  title  at  all.  and  there- 
fore It  is  not  subject  to  the  objection  that  it 
did  not  state  a  cause  of  action."  In  Hen- 
nesey  v.  Brewing  Ca.  63  Ma  Appi.  Ill— an 
action  by  the  mother— the  questioa  arofle  In 
the  form  whether,  from  Hie  bare  all^ation 
that  plaintiff  was  the  sole  snrvivijig  parent, 
the  Inference  could  fairly  be  deduced  that 
the  deceased  minor  son  was  the  aarant  of 
the  plaintiff  at  time  of  bis  death;  and  tbe 
same  learned  Judge  who  announced  tbe  opin- 
ion of  the  court  in  the  Buck  Caae  referred 
to  it,  but  further  hdd  that  tbe  petition  was 
insufficient  aa  it  did  not  allege  a  loss  of 
services,  directly  or  inferentiaUy.  The  peti- 
tion herein,  in  clear  terms,  alleges  that  plain- 
tiff la  the  mother  of  the  injured  boy,  bis 
minority,  and  that  his  father  was  dead  at 
the  time  of  the  accident;  and  the  conclnding 
paragraph  expressly  sets  forth  that  by^  tbe 
Injuries  to  her  son,  plaintiff  has  lost  and  will 
lose  his  services  and  the  earnings  ot  his 
labor  until  he  shall  arrive  at  the  age  ot  Zl 
years,  and  has  incurred  and  will  incur  large 
expenses  for  medicines,  medicinal  and  «or^ 
cal  attention,  and  nursing,  and  caring  Cor  bo- 
son, to  her  Injury  and  damage  in  the  snm 
named,  for  which  Judgment  is  prayed.  The 
loss  of  services  Is  distinctly  averred,  and  the 
allegations  made  are  abundant  from  which 
to  deduce  by  fair  Inference  tbe  relattonahip 
of  master  and  servant,  and  the  legal  right 
ot  plaintiff,  as  surviving  parent,  to  tbe  serv- 
ices of  her  minor  son  nntU  his  arrival  at  tds 
majority.  That  the  petition  Is  cured  and  per- 
fected by  and  after  the  verdict  under  ttie 
liberal  statute  hi  force  in  this  state,  ai^ean 
beyond  reasonable  dispute.  At  most  thoe 
was  here  presented  a  petition  based  on  a 
good' cause  of  action,  if  susc^tlble  of  l^al 
proof,  but  defectively  stated,  and  certainly  it 
Is  good  after  Judgment  Salmon  Falls  Bank 
V.  lieyser,  116  Ma  61^  22  S.  W.  504;  Peo- 
ple's Bank  V.  Scalzo.  127  Mo.  164.  29  &  W. 
1032;  Seckinger  v.  Mfg.  Co.,  129  S90; 
31  S.  W.  967;  Rev.  St  1880^  I  672. 

4.  The  imputatimi  that  the  amount  of  the 
verdict  of  the  JiU7  is  excessive  is  devoid  of 
merit  The  proof  demonstrates  that  tbe  son 
was  19  years  and  3  months  old  at  time  of 
the  occurrence,  and  was  earning  a  salary  of 
fll  per  week.  The  Jury  was  mtitled  to 
weigh  the  probability  at  the  value  ot  bis 
services  increasing  with  experience  and  age. 
Tbeare  was  also  evidence  of  substantia]  ex- 
penses, Ittcorred  w  expended,  tor  medidne, 
medical  and  surgical  aid,  and  at  time  ot  trial 
his  recovOT  was  Incomplete;  and.  under  tbe 
testimony,  the  assessment  of  damages  by  tlw 
Jury  at  the  sum  of  91,600  was  Jnsdflabl^  and 
will  not  be  disturbed. 

The  Judgment  la  affirmed. 

BI^D,  P.  3^  and  OOODB.  J«  concur. 
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<8npnoi«  Coart  of  Tezu.   Jan.  14,  11MM.) 

On  motion  toe  rehearing.  Motion  denied. 
Wot  former  opiuloi^  see  76  S.  W.  76S. 

OAINES,  C  J.  In  tbe  oplnl6n  In  tbto  cmw 
It  is  erroneooBly  stated  that  Judge  Stayton 
participated  and  concurred  In  tbe  dedaton  ot 
the  caae  of  Johnson  f.  Brown,  61  Ter.  66. 
That  was  an  error,  as  has  been  iKilnted  out 
in  tbe  argument  upon  this  motion,  and  we 
take  occasion  to  correct  It  He  was  not  a 
member  of  the  court  when  that  case  was  de- 
cided. Id  Kennedy  t.  Tpahaw,  64  Tex.  411, 
Judge  Stayton  did  cite  Johnson  t.  Brown, 
but  did  not  discuss  It  But  we  still  think  our 
conclusions  as  expressed  in  the  opinion.  In 
this  case  correct,  and  therefore  the  motion 
Cor  a  rebeartog  li  oTermled. 


PATTON  et  al.  ¥.  COX  et  aL 

ISnprune  Goort  of  Texas.   Jan.  18,  1904.) 

COSTS  — TAXING  — 8TATUTB  —  CONSTBDOTtOH 
—OMISSION  OF  CLERK— PATBCENT  OF  JUDO- 
HENT— RBTAXINI3-JURISDICTI0N. 

1.  Under  BeT.  St  1885,  art  2324,  maklns  it 
the  duty  of  the  clerk  to  tax  costs  in  every  case 
fai  which  final  Judgment  has  been  readered,  the 
taxiDK  of  the  costs  is  not  an  adjudication  by 
the  clerk,  but  is  almply  the  performance  of  a 
miniBterial  duty. 

2.  Tbe  court  in  which  a  judgment  was  ren- 
dered in  a  cause  transferred  to  it  from  another 
county  iiaa  jurisdiction  to  retax  the  costs, 
though  the  principal,  interest  and  coats  ad- 
judged against  tbe  defendauts  have  been  paid 
off,  where  It  appears  that  costs  that  should 
have  be  on  taxed  ware  omitted  by  mistake  of 
tbe  clerk. 

Error  to  Court  of  Civil  Apprals  of  Third 
Supreme  Judicial  District. 

Action  by  John  P.  Cox  and  others  against 
George  M.  Patton  and  others.  From  a  judg- 
ment affirming  a  Judgment  for  plaintiffs  (75 
S.  W.  871),  defendants  bring  error.  Be- 
rersed. 

Davis  &  Cocke,  for  plaintiffs  in  error.  D. 
A.  Kelley,  for  defendants  In  error. 

BEOWN,  J.  The  defendants  In  error  ob- 
tained from  tbe  Judge  of  the  district  court  of 
McLennan  county  a  writ  of  Injunction  to  re- 
strain the  plaintiffs  in  error  and  the  sheriff 
of  tliat  county  from  enforcing  an  execution 
Issued  out  of  tbe  said  court  In  the  cause 
styled  "George  M.  Patton,  Executor,  against 
John  P.  Cox  et  al.,"  for  collection  of  coats 
which  accrued  in  that  cause,  but  were  not 
taxed  in  the  bill  of  coats  at  the  time  the  Judg- 
ment was  settled.  The  case  was  tried  before 
the  Judge  of  that  court,  who  filed  the  follow- 
ing conclusions  of  fact: 

"(1)  I  find  tliat  tbe  case  formerly  pending 
in  this  court  styled  'Geo.  M.  Patton,  Bx'r,  r. 
Jno.  P.  Cox  et  al.,'  and  No.  8,652  in  this  court, 
was  originally  brought  In  the  district  court 
of  Hill  county  In  February,  189S,  and  was  No. 
7T8.W.-fl5 


2,684  In  that  court,  and  that  at  tbe  fan  term, 
18&6,  of  said  court,  an  order  was  Mitered 
requiring  the  plaintiff  Patton  to  pay  all 
costs  of  court  up  to  tliat  time,  and  that  he 
did  ao;  that  the  caae  was  tried  three  or  four 
times  In  Hill  county  before  it  was  transferred 
to  the  district  court  of  McLennan  county, 
which  was  on  the  13th  day  of  April,  1899; 
that  in  the  transcript  sent  up  on  transfer  of 
said  cause  from  the  district  court  of  Hill 
county  to  the  district  court  of  McLennan 
county,  which  was  certified  to  on  May  1, 
1899,  there  was  a  bill  of  all  tbe  costs  of  the 
case  from  its  inception  down  to  the  date  of 
the  transfer,  as  shown  by  the  various  fee- 
books  of  Hill  county,  as  follows."  We  omit 
tbe  itemized  bUl  of  costs  from'tbla  statement 
of  facts,  because  It  la  unimportant  aa  tbe 
case  Is  now  presented  to  us. 

"(2)  I  further  find  that  said  Patton  obtain- 
ed judgment  In  this  court  In  said  cause  No. 
8,652  on  tbe  IStb  day  of  February.  1901,  tat 
¥1,690.63,  with  6%  per  annnm  biterest,  to- 
gether with  all  costs  of  mlt  against  tbe  de- 
fendants therein,  to  wit,  J.  P.  Cox.  D.  M. 
Matthews.  John  D.  Warren,  and,  H.  M.  Leary. 
whldi  judgment  also  provided  that  these  de- 
fendants have  the  same  Judgment  over 
against  their  Indemnitors,  D.  A.  Kelley  and 
Alice  O.  Herring,  as  executrix  of  the  estate 
of  BC  D.  Herring.  Tbe  defendanta  In  the 
case  carried  It.  to  the  Court  of  Civil  Appeals, 
giving  W.  W.  Sel^  and  Meredith  A.  Sullivan 
as  Burettes  on  the  appeal  bond.  And  the 
Judgment  waa  affirmed  by  tbe  Court  of  GivU 
Appeals  on  January  8,  1902,  and  Judgment 
there  entered,  as  shown  by  the  mandate,  that 
plaintiff  Geo.  M.  Patton,  executor,  aforesaid, 
do  recover  of  the  said  plalntUTs.  Cox,  Mat- 
thews, Warren,  Leary,  Kelloy,  Hen4ng,  as 
executrix  aforesaid,  as  principals,  and  their 
snretieB,  Sel^  and  Sullivan,  the  amounts  ad- 
judged by  the  court  b^w,  and  all  costs  In 
this  behalf  expended,  and  this  decision  be 
certified  below  for  observance.* 

"(8)  I  further  find  that  said  Hening  anA 
KeUey  on  the  7th  of  April,  1902,  paid  to  tha 
attorney  of  said  Geo.  M.  Pattm  91,803.60  In 
full  settlement  as  to  prlndpal  and  Intmest 
of  said  Judgment 

"(4)  I  further  find  that  said  Herring  and 
Kelley  on  the  22d  of  April,  1902;  paid  to  tbe 
clerk  of  the  district  court  of  McLennan  coun- 
ty fl40.13,  being  the  balance  of  costs  due,  as 
per  tbe  record  In  die  Court  of  Civil  Appeals 
In  tbe  caae  aforesaid  of  Gteo.  M.  Patton,  Ex- 
ecutor, V.  Jno.  P.  Cox  et  aL,  except  as  to  the 
defendants'  witnesses. 

*'(St  I  further  find  that  said  Herring  and 
Kelley  paid  tbe  fees  of  the  defendants'  wit- 
nesses In  said  case  of  Fatten  v.  Cox  et  aL 
during  May.  1902.  and  that  the  said  Haring 
and  KeUey  paid  I6&7B  fee  for  transcript  <tf 
the  record  In  said  case  of  Patton  v.  Cok  at  al. 
on  said  aiveaL 

"(6)  I  further  find  that  the  said  Hanlng 
and  Kelley  paid  all  the  costs  Incurred  In  said 
case  In  tbe  Court  of  Civil  An>eala  on  the 
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lOtb  of  April,  1902,  $31.20.  and  also  all  costi 

of  the  Supreme  Court. 

"(7)  I  further  find  that  the  execution  com- 
plained of  in  platntltf'B  petition  herein  was 
Issued  by  the  clerk  of  the  district  court  of 
McLennan  county,  Texas,  on  the  30th  day 
of  May.  1902,  In  said  case  No.  8,652,  styled 
•Geo.  M.  Patton,  Ex'r,  t.  Jno.  P.  Cox  et  al.,* 
and  was  Issued  against  John  P.  Cox,  D.  M. 
Matthews,  John  D.  Warren.  H.  M.  Leary, 
D.  A.  Kelley,  Alice  G.  Herring,  as  executrix 
of  the  estate  of  M.  D.  Herring,  deceased,  as 
principals,  and  W.  W.  Seley  and  Meredith  A. 
BnlllTon,  as  sureties,  for  the  sum  of  9137.67, 
for  costs  due  officers  and  witnesses  of  the  dis- 
trict court  of  QUI  and  McLennan  conntles  in 
said  cause,  as  set  forth  in  the  following  bill, 
to  wit: 

IsBuiu^  writ   f    1  00 

SweariDg  witnesses  ..•>..•       2  00 

Oath  withoat  certiQcate   3  00  [ 

Swearing  and  impaneling  Jury   35  i 

Filing  papeni   1  3.~t 

Entering  each  order  of  judgment   2  25 

Issuing  execution  and  return   1  60 

One-half  transcript  to  McLennan  coun- 
ty   2  50 

Total    9  18  95 

Sfaeriff'a  feer  aummonlDg  witnesses. ...  1  80 

Jury  fee   5  00 

Witness  attendance    96  92 

Stenographer's  fees    20  00 

Total   $137  67 

—All  of  wbldi  wa»  incurred  In  district  court 
of  Hill  counly,  except  stenographer's  fees, 
$20,  which  bad  been  allowed  by  the  district 
jndge  upon  trial  In  McLennan  connty  prevl- 
ous  to  the  one  appealed  from,  and  $1.00  char- 
ged for  Issuing  and  return  of  said  execution. 
The  witness  fees  which  make  up  the  chargie 
of  $96.92  in  the  foregoing  bill  la  made  np  of 
the  following  Items,  to  wit: 

H.  P.  Harris.   $  8  32 

J.  H.  Williams   13  00 

W.  B.  Hendemm   15  20 

B.  N.  Wills   14  00 

D.  B.  Ceuble   12  80 

W.  R.  Jackson   12  80 

J.  R.  Ballard   8  00 

M.  V.  Rites   7  00 

a  B.  Hamm   6  40 

R.  M.  Davis   4  40 

$96  92 

"All  these  fees  accrued  while  tbe  case  was 
pending  In  the  district  court  of  Hill  county. 

"Z  further  find  that  tbe  costs  contained  In 
the  execution  complained  ot  were  not  entered 
upon  the  feebook  kept  by  the  clerk  of  the 
district  court  of  McLennan  county  mitll  after 
the  affirmance  and  settlement  of  tbe  Judgment 
and  costs  in  the  case  of  Patton  t.  Cox  et  aL, 
as  bereinbefore  stated,  and  that  the  costs 
complained  of  in  tbe  said  execution  were  not 
contained  in  tbe  transcript  of  the  said  case 
on  appeal  as  aforesaid,  and  that  after  fbe 
Judgment  and  costs  bad  be^  paid  by  plain- 
tiff herein,  as  hereinbefore  stated,  that  the 
clerk  of  this  court,  with  the  advice  and  as- 
sistance of  tbe  attorney  of  said  Patton,  made 
up  tile  said  costs  complained  ot  in  said  exe- 


cution from  data  ontalned  in  the  record  and 
papers  in  the  case  soat  by  transfer  as  afore- 
said from  the  district  court  of  Hill  connty 
to  the  district  court  of  McLennan  county, 
and  cost  bill  paid  by  Patton,  and  In  hla  pos- 
session, and  that  coats  thus  taxed  were  put 
upon  blank  fee  bills  and  pinned  to  the  fee- 
book,  and  upon  this  the  execution  for  costs 
was  issued.  All  of  said  costs,  except  the 
witness  fee  of  J.  B.  Ballard  for  $3.  and  the 
$1^  for  issuing  and  returning  said  execu- 
tion, were  paid  by  d^endant  Patton.  and 
hare  not  been  paid  by  plaintiff.  The  $5  Jury 
fee  was  incurred  prior  to  the  fall  term,  lS9(j. 
and  was  finally  adjudged  against  Patton,  and 
the  remainder  of  the  Hill  county  costs  ac- 
crued after  1S9C,  and  were  paid  by  Patton  on 
and  before  October  16,  1899,  and  the  stenog- 
rapher's fee  of  $20  was  paid  by  him  more 
than  two  years  before  this  suit  was  filed. 
!  Ballard's  fee  was  not  paid  by  Patton.  After 
the  Judgment  In  No.  8,652  was  entered  In 
this  court,  and  before  tbe  appeal  was  taken, 
defendants  therein  made  a  motion  to  retax 
costs;  but  none  of  the  items  here  Involved 
were  included  in  said  motion,  or  In  the  Judg- 
ment entered  thereon.  I  find  that  all  of  said 
Hill  county  costs,  exc^t  the  witness  fees  of 
C.  B.  Hamm  for  $6.40.  and  R.  M.  Davis  for 
$4.40,  were  taxed  on  the  feebook  in  HQl 
county,  and  are  shown  In  tbe  bill  ot  costs 
which  accompanies  tbe  transcript  from  tbat 
connty  to  McLennan,  and  tbat  they,  and  the 
■tenographer's  fee  of  $20.  except  the  $5  Jnry 
fee  adjudged  against  Patton.  could  bave 
been  properly  entered  on  tiie  feebook  In  Mc- 
Itennan  county  as  part  of  tbe  costs  in  said 
cause,  and  copied  into  the  transcript  on  ap- 
peal of  said  cause  No.  ^652.  and  tbat  affl- 
davlta  of  said  Hamm  and  Davis  wen  sent 
down  wltb  tbe  record  tsom  Hill  county,  prov* 
lug  up  their  attendance  as  wititeases.  and 
that  their  names  and  amounts  as  claimed 
were  Included  In  a  UIl  of  costs  made  oat  by 
the  clerk  of  Hill  county  for  Patton  on  May 
6.  1899,  and  by  him  paid  October  16,  1880- 
Atter  the  injunction  was  Issued  in  tbis  case, 
the  sheriff  returned  the  execution  eujolned. 
indorsed,  *Betnrned  tbis  lOtii  day  of  June 
not  executed  by  order  of  plaintiff.*  '* 

Patbm  filed  an  answer  in  Oie  district  court 
and  also  a  cross-bill,  In  whicb  be  admitted 
that  the  execution  was  lmprovld«it]y  Issued: 
and  he  did  not  restat  a  Judgment  enjoining 
tbat  execution,  but  Insisted  that  the  court 
should  not  enjoin  the  issnance  of  executions 
In  tbe  future  upon  the  said  Judgment.  He 
set  up,  with  proper  allegations,  the  bill  ot 
costs  for  wblch  the  execution  bad  been  Is- 
sued; alleged  tbat  it  accrued  In  the  former 
suit  and  that  it  bad  not  been  paid  tbe 
defendants  in  the  Judgment,  but  had  been 
paid  by  himself;  that  it  had  been  omitted 
by  the  cleA  when  the  bill  of  costs  was  tax- 
ed. He  prayed  tbe  court  for  jndcment 
against  the  plaintiffs  for  the  amount  of  the 
said  bUl  of  costs,  and  also  a^ed  tot  any  re- 
lief to  which  be  m^bt  be  entitled  upon  the 
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facts  alleged.  The  court  entered  Judgment 
perpetuating  the  Injunction,  and  enjoining 
all  tbe  parties  from  Issuing  azecatlon  upon 
tbe  Bald  Judgment  in  the  future.  Tbe  di»- 
trict  court  held  that  It  had  no  Jurisdiction  to 
retax  the  coats  In  the  qase,  and  refused  any 
relief  to  Patton.  The  Court  of  Civil  Appeals 
affirmed  the  Judgment  of  the  district  court 

The  Judgment  of  the  district  court  in  tbe 
case  of  George  M.  Patton,  executor,  against 
John  P.  Cox  et  al.,  adjudged  the  costs  in 
favor  of  the  plaintiff  against  the  defend- 
ants, but  did  not  fix  any  amount  of  costs 
to  be  collected,  nor  did  It  specify  the  items 
of  costs  to  be  allowed.  The  affirmance  of 
that  Judgment  by  the  Court  of  Civil  Ap- 
peals did  not  change  Its  effect  in  this  par- 
ticular. Article  2324,  Rev.  St  1895,  directs 
the  taxing  of  costs  and  issuing  of  execu- 
tions in  the  following  language:  "From  and 
after  the  adjournment  of  every  district  or 
county  court  it  shall  be  the  duty  of  the  clerk 
thereof  to  tax  tbe  costs  In  every  case  in 
which  a  final  Judgment  baa  been  rendered 
against  the  party  liable  therefor  under  such 
Judgment,  and  which  have  not  been  paid  by 
him,  and  to  issue  execution  for  the  enforce- 
ment of  such  Judgment  and  the  collection  of 
such  costs."  The  taxing  of  the  coats  is  not 
an  adjudication  by  the  clerk  of  the  Items 
specified,  nor  of  tbe  amount  but  Is  simply 
tbe  performance  of  a  ministerial  duty,  which. 
If  erroneous,  may  be  corrected  by  the  court 
upon  a  motion  made  for  that  purpose. 

The  fact  that  the  defendants  in  that  Judg- 
ment paid  off  the  principal  and  interest  ad- 
Judged  against  them,  and  the  costs  which  had 
been  taxed  by  the  clerk,  did  not  constitute  a 
bar  to  relaxing  the  cost  H.  &  G.  N.  Ry.  Co. 
V.  Jones,  43  Tex.  133.  In  the  case  cited  the 
costs  had  been  taxed  against  the  defendants, 
and  execution  Issued,  which  was  levied  upon 
bis  property;  but  no  sale  was  made  for  want 
of  time,  and  the  sheriff  returned  the  execu- 
tion into  court.  Before  the  meeting  of  the 
court  the  defendant  in  execution  filed  a  mo- 
tion to  retax  the  costs,  and  after  tbe  term 
began  be  filed  an  additional  motion,  setting 
up  other  grounds.  The  court  entered  an  or- 
der relaxing  the  costs,  rejecting  some  items. 
Tbe  defendant  paid  to  the  clerk  the  amount 
of  costs  allowed  by  the  court  On  the  next 
day  the  plaintiff  made  a  motion  for  the  court 
to  reconsider  Its  Judgment  relaxing  the  costs, 
-which  was  done,  and  tbe  costs  again  taxed, 
nllowiog  fees  which  had  been  previously  dis- 
nllowed.  This  Judgment  was  approved  by 
the  Supreme  Court  Tbe  district  court  had 
Jurisdiction  to  retax  the  cost  in  this  caa^ 
und  erred  In  refusing  so  to  do. 

Upon  the  trial  the  district  Judge  found  and 
speciSed  tbe  particular  items  and  amount  of 
costs  In  the  case  of  Patton,  executor,  against 
Cox  et  al.,  which  bad  been  omitted  by  the 
clerk  from  the  bill  on  which  execntion  was 
Issued,  and  found  that  the  costs  bad  been  paid 
by  Patton,  and  had  not  been  paid  to  him  by 
tbe  plaintiffs  In  the  injunction  suit,  but  de> 


clined  to  enter  Judgment  for  tbe  amount 
Having  acquired  Jurisdiction  of  the  case,  the 
district  court  had  authority,  and  it  was  its 
duty,  to  adjudicate  the  rights  of  the  parties 
as  they  appeared  from  the  evidence  and  the 
pleadings  in  the  injunction  suit  Tbe  de- 
fendant admitted  that  the  execution  enjoin- 
ed was  improperly  Issued,  and  pleaded  bis 
claim  for  cost  in  reconvention  against  the 
plaintiffs  in  the  execution,  and  he  was  on- 
titled  to  have  Judgment  entered  in  bis  favor 
for  the  amount  found  to  be  due  him.  Lock- 
art  V.  Stuckler,  49  Tex.  765;  Witt  v.  Kauf- 
man, 25  Tex.  Sup.  384;  Willis  t.  Gordon,  22 
Tex.  241;  Seymour  v.  Hill,  67  Tex.  385,  3 
8.  W.  31S.  In  Lockart  v.  Stuckler,  above 
dted,  an  execution  issued  by  the  clerk  for 
coats  was  enjoined  upon  application  of  the 
defendant  upon  the  ground  that  some  of  the 
items  of  costs  were  incorrect  The  trial 
court,  upon  an  examination  of  the  facts,  re- 
taxed  the  costs  and  rendered  Judgment  in  fa- 
vor of  the  clerk  against  plaintiff  in  the  injtinc- 
tton  for  a  sum  larger  than  the  cost  bill  embra- 
ced in  tbe  execution.  This  Judgment  was  ap- 
proved by  tbe  Supreme  Gomrt  of  this  state  In 
that  re^ct  but  reversed  on  other  grounds. 

The  district  court  erred  In  not  entering 
Judgment  for  George  M.  Patton,  executor, 
against  tbe  plaintiffs,  for  the  amount  found 
to  be  due  from  them  to  him  for  costs  paid 
by  him  for  which  they  were  liable  under  the 
Judgment  in  tbe  former  case.  It  Is  therefore 
Ordered  tliat  the  Judgments  of  the  district 
court  and  of  the  Court  of  Civil  Appeals  be 
reversed,  and  that  this  court  proceed  to  en- 
ter upon  the  findings  of  fact  filed  by  the  dis- 
trict Judge  such  Judgment  as  the  district 
court  should  have  entered.  It  is  therefore 
further  ordered  that  the  plaintiff  in  error 
George  M.  Patton  do  bave  and  recover  of  and 
from  John  P.  Cox,  J.  D.  Warren,  H.  M. 
Leary,  D.  M.  Matthews,  Alice  O.  Herring, 
D.  A.  Kelley,  W.  W.  Seley,  and  M.  A.  Sulli- 
van the  sum  of  $128,  with  6  per  cent  inters 
est  thereon  from  the  6th  day  of  Octol>er, 
1902.  together  with  all  costs  of  the  Court  of 
Civil  Appeals  and  of  this  court;  that  John 
W.  Baker  go  hence  without  day,  and  that 
all  costs  incurred  by  blm  be  paid  as  herein 
adjudged  against  the  other  parties;  that  tbe 
said  John  P.  Cox,  J.  D.  Warren,  H.  M.  Leary. 
D.  M.  Matthews,  Alice  G.  Herring,  D.  A. 
Kelley.  W.  W.  Seley,  and  M.  A.  Sullivan  re- 
cover of  George  M.  Patton,  executor,  all  costs 
of  the  district  court;  and  that  this  Judgment 
be  certified  to  the  district  court  of  McLennan 
county  lor  observance. 


SHINN  et  al.  v.  BOYD  et  at* 
(Oourt  of  CSvU  Appeals  of  Texas.   De&  28, 

1903.) 

BROKERS'  SALB8--C0MHI88I0N3— CONTRACT. 

1.  Defendants  agreed  to  pay  a  broker  a  cer- 
tain commission  U  he  ^ouid  procure  porchas- 

*WHt  of  arror  dantod  by  8apr«me  Coart 
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era  for  a  spedBed  number  of  acres  of  land. 
The  broker  procured  a  purchaser  for  a  leas 
quantity  than  that  specified,  and  then  with 
others  agreed  with  defendants  to  purchase  a 
portion,  Bufflcient,  with  the  former  purchase, 
to  make  up  the  quantity  specified,  but  subse- 

aaently  the  broker  procured  a  cancellation  of 
le  latter  contract  of  purchase,  return  of  the 
moner  paid.  etc.  Beld,  that  tlie  broko-  was 
not  entitled  to  any  commissions  under  the  coi^ 
tract 

Error  Cram  District  Gonrt,  Harris  Oonntar; 
W.  P.  Hamblen,  Judge. 

Action  by  T.  O.  Shlnn  and  otliers  a^lnst 
T.  F.  Boyd  and  otlierB.  Jndgmoit  in  favor 
of  Oefendanta,  andplalntUte  bring  error.  Af- 
firmed. 

Ewlng  &  Ring  and  W.  G.  Love,  for  plain- 
tiffs in  error.  A.  R.  Masterson  and  Biock- 
nun  &  Kahn,  tat  defendants  In  error. 

PLBA8ANT8,  J.  Plaintiffs  in  error  brougbt 
this  suit  to  recover  from  defendants  In  error 
T.  r.  Boyd  snd  Adam  Beel  tbe  stmi  of  $2,- 
02B.  alleged  to  be  dne  them  as  commissions 
on  tbe  sale  of  land  made  by  them  for  defoidr 
ant  Boyd  under  the  following  written  agree-  , 
ment:  I 

"Article  of  Agreement  Article  of  agree- 
ment entered  Into  this  27th  day  of  AprU, 
1001.  by  and  betweoi  Dra.  Purdy  and  Boyd.  , 
parties  of  the  first  part,  and  0.  W.  Harral  \ 
and  T.  O.  Sblnn,  parties  of  the  second  part  j 
wltnessetb:  Tbat  whereas  said  parties  of  | 
the  first  part  are  Joint  owners  of  an  nndl-  j 
Tided  1.800  acres  In  tbe  BUzabetb  Tmrnbow  | 
Leagae  of  land  In  Hardin  County,  Texas^  | 
and  are  desirous  of  selling  800  acres  in  said  ; 
1,800  acre  tract:  Now,  tberefore,  tbe  said 
parties  of  tbe  first  part  bowby  agree  to  and 
wltb  said  parties  of  the  second  part  that  In 
consideration  that  said  second  parties  will 
endeavor  to  make  a  sale  of  tbree  bnndred 
ftcrro  out  of  said  1,800  acre  tract  for  tbe 
sum  of  forty  dollars  per  a<nre  tbat  said  second 
parties  sball  have  the  rlgbt  to  make  such 
sale  any  time  iq»  to  S  O'cloA  i».  m.  Monday, 
tbe  29th  day  of  April,  and  in  tbe  event  tbat 
said  parties  find  a  purchaser  or  purcbasers 
tot  all  or  200  acres  thereof  on  tbe  terms  bere- 
Inafter  mentioned,  tbat  tbe  partlM  of  tbe 
first  pert  will  allow  and  pay  to  said  parties 
of  tbe  secopd  part  a  commission  of  6%  <ni 
tbe  amount  of  tbe  sale  at  f4O.00  per  acre 
and  will  give  and  allow  to  safd  partln  of 
tbe  second  part  in  addition  to  said  commis- 
sion, any  and  all  sums  that  they  may  be 
able  to  sell  said  land  at,  over  $40.00  per 
acre,  and  said  first  parties  bind  themselves 
in  case  of  sale  at  a  price  in  advance  of  said 
$40.00  per  acre  to  make  a  deed  or  deeds 
tberefor  at  sud)  advance  price;  provided  tbat 
said  puTcbaser  or  purchasers  sball  p^  to 
said  first  parties  in  casb  as  earnest  money 
the  sum  of  92,000  for  each  100  acres  sold, 
and  said  first  parties  agree  tbat  tbey  will 
»t  once  proceed  to  have  said  lands  partition- 
ed (which  it  is  believed  can  be  done  am- 
icably and  without  suit),  and  have  set  apart 


tbree  tracts  of  100  acres  each  «f  Ibe  averase 
of  tbe  1,300  acres  tbat  may  be  set  off  to  said 
first  parties  to  be  at  once  conveyed  to  the 
pnrcbasera  on  tbeir  paying  the  balance  sf 
the  purchase  money,  and  that  any  contract 
of  sale  made  by  aald  second  parties  shall 
provide  for  tbe  payment  for  the  land  on  the 
partition  and  conveyance  thereof  as  herein- 
before stated,  time  to  be  made  of  tbe  essence 
of  tbe  contract,  and  In  case  of  default  tft 
tbe  purchaser  the  earnest  money  to  become 
forfeit  as  liquidated  damages,  and  said  first 
parties  will  obligate  themselves  In  case  they 
fall  for  the  period  of  60  days  to  procnze  a 
partition  of  said  land,  at  the  election  of  the 
purchasers  to  refund  tbe  earnest  money. 

"Witness  our  bands  at  Houston,  Texas. 
"[Signed]   K.  F.  Purdy,   T.  F.  Boyd, 

•T.  O.  Sblnn.   C.  W.  Harral, 
"Per  Shlnn." 

The  petition  all^ces  tbat  within  the  time 
qpecIAed  in  tbe  contract  for  makliw  tbe  sale 
of  said  property  plaintiff  sold  160  acres  of 
said  land  to  Jobn  Watson  fbr  V8,7B0,  of  which 
amount  f3,500  was  paid  in  cash  to  BojA  and 
Purdy.  and  Boyd  and  Pordy  executed  and 
delivered  to  Watson  a  contract  of  sale  for 
said  land,  setting  forth  tiie  terms  thereof, 
and  acknowledging  the  receipt  of  $8,000  as 
part  payment  of  tbe  purchase  mon^;  that 
on  the  same  day  tbe  plaintiff  sold  an  addl> 
tlonal  150  acres  of  said  land  to  J.  D.  Bone 
and  others  for  the  sum  of  $7,600,  $2;S00  of 
which  was  paid  in  cash  to  the  said  Boyd 
and  Purdy,  and  a  like  contract  of  sale  was 
executed  and  delivned  to  the  said  Bone  and 
others;  tbat  afterwards  tbe  said  Bone  and 
others  mutually  agreed  to  rescind  said  sale, 
and  said  purchase  money  so  paid  by  the  said 
Bone  and  others  was  returned  to  them  by 
Boyd  and  Purdy,  and  said  contract  canctied; 
that  Uie  said  Harral  and  Sblnn  sold  mne 
than  200  acres  ot  said  land,  and  tlieieby 
earned  and  became  entitled  to  receive  from 
Boyd  and  Purdy  5  per  cent  of  the  purchase 
price  of  160  acres  ot  said  bud  at  the  rate  ot 
$40  per  acre,  amounting  to  $300,  and  to  tbe 
additional  sum  of  $3,700  as  the  excess  price 
ov«r  $40  per  acre,  at  whldi  aald  land  was 
sold  to  said  WatBon-^aklng  a  total  of  $4,- 
050:  that  the  said  Purdy  paid  to  tbe  plain- 
tiffs his  share  of  said  commlsBlons  and  com- 
pensation, but  that  tbe  defendant  Boyd  fail- 
ed to  pay  bis  half  thereof,  or  any  part  <tf 
It  and  Is  still  Indebted  to  pbiJntlfllB  for  said 
sum  of  $2,025;  that  after  baring  made  said 
ctmtract  ot  sale,  tbe  defendant  B<^  refused 
to  consummate  same^  although  the  purchaser 
was  able  and  ready  and  willing  to  complete 
the  purchase  thereof.  Platotlffs  also  allied 
that  after  said  land  was  partitioned  a  portion 
of  same  was  taken  in  the  name  of  Adam 
Beel,  and  there  was  an  altematlre  allegattoi 
that  said  land  was  either  owned  by  Boyd, 
and  tbe  title  taken  in  tbe  name  of  Beel  In 
trust  for  Boyd,  or,  if  owned  by  Beel,  that 
Boyd  was  his  agent  and  was  antborlzed  to 
make  Hbe  contract  sued  upon.  Tbe  prayer 
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of  ttw  peUtloii  Is  f w  ttie  lecovery  of  aald 
sum  of  |2,02S  against  both  defendants  and 
for  forecloflme  of  an  attachment  Uen  against 
the  Interest  of  defendants  In  the  1.800-acre 
tract  of  land  described  in  the  petition. 

The  defendants  answered  by  general  de* 
mnrrer  and  general  denial,  and  also  pleaded 
specially  In  bar  ct  plalntUV  right  to  recover: 
That  the  contract  of  sale  of  160  acres  of  said 
land  alleged  hj  plaintiff  to  have  been  made 
with  J.  D.  Bone  and  others  was  in  fact  an 
agreement  by  which  platetlffs  and  Oeoige  D. 
Himter*  T.  W.  Archer,  and  J.  D.  Bone  con- 
tntcted  with  defendants  for  the  pnrcfaase  of 
ISO  acres  of  said  land  upon  the  terms  stipn* 
lated  is  the  contract  bet^tjrn  plaintiffs  and 
Boyd  and  Pnrdy.  That  aftto  the  encntion 
of  sidd  contract  of  sale  plaintUTs  and  their 
associates  addressed  to  said  Bc^d  and  Pnrdy 
the  fol|owtog  written  request  for  a  resctoiimi 
of  said  ccHitract:  "Honston,  Texas,  May  2, 
1901.  To  Messrs.  Pnr^  As  Boyd,  or  Either: 
We  hereby  propose  and  offer  to  snrrmdw  to 
yon  your  contract  of  sale  and  earnest  money 
reoe^  for  tbe  sale  and  conv^ance  of  ISO 
acres  out  of  the  misabeth  Tumbow  I^gue, 
in  Hardin  County,  Texas.  In  consideration  of 
your  paying  to  us  the  sum  of  ^SOaOOon  or 
before  fire  o'ckKA  p.  m.  Saturday,  M^  4th, 
1901,  and  to  release  yon  from  all  liability, 
by  reason  of  said  contract  and  earnest  nxmey 
rec^vt,  on  rec^;>t  by  us  of  said  sum."  That 
to  accOTdance  with  said  request  the  plaintiff 
and  Harral  and  their  said  associates  were 
Toleased  from  said  conditional  sale,  and  the 
earnest  money  paid  by  them  was  retotned  to 
tbem,  and  the  sale  negotiated  by  said  plain- 
tiff T,  O.  SUnn  to  himself  and  his  associates 
■woM,  through  the  instrumentality  of  plaintiff 
Shinn,  abrogated  and  canceled,  leavhig  only 
the  negotiated  sale  of  160  acres  to  John  Wat- 
son, which  was  60  acres  below  the  marirln  of 
acreage  that  plaintiff  should  negotiate  a  sai.e 
for,  to  entitle  him  to  any  commlsslcm  under 
any  event,  according  to  said  conditional  con- 
tract The  trial  In  the  oonrt  below  by  a 
Jury  resulted  In  a  vodict  and  Judgment  In 
favor  of  defendants. 

The  evidence  showed  that  the  plalntUfa.  act- 
ing under  their  contract  with  Boyd  and  Pnidy, 
as  alleged  In  the  petition,  entned  into  a  eoo^ 
tract  with  John  Watson  on  the  2&Qi  day  of 
Ai^l.  1901,  by  which  he  agreed  to  purchase 
160  acres  of  said  land,  and  to  pay  therefor  the 
sum  of  f&,7S0  upon  the  terms  stated  in  the 
contract  of  Boyd  and  Pnrdy  with  plaintiffs. 
On  the  same  day  plaintiffs,  as  agenti  of  Boyd 
and  Purdy,  made  a  contract  with  J.  D.  Bone, 
by  which  he  agreed  to  purchase  160  acres  ut 
said  land  for  the  sum  of  $7,600  upw  the  terms 
spedded  by  Bopd  and  Purdy  in  ttielr  said  con- 
tract with  plaintiffs.  Thlrty-flve  hundred  dol- 
lars  was  paid  to  Boyd  and  Pnr^  on  the  Wat- 
eon  contract  and  $2,600  on  the  contract  with 
Bme.  PlaintUTs  were  Interested  in  the  Bone 
rontract  as  Jotot  purchasers  with  lilm  of  the 
150  acres  ooutracted  to  be  sold  him.  Tlie  con- 
tract with  Watson  was  never  consummated 


by  a  sale  of  the  land  to  Idm,  and  he  demanded 
a  return  of  the  money  paid  by  him  after  the 
eqihratiim  of  the  60  da^  within  which  Boyd 
and  Pnrdy  were  to  procure  a  partition  of  the 
land.  This  mraey  was  m/t  returned  to  him, 
however,  and  on  July  8d  he  tnmsfenred  his 
righto  nnder  his  contract  to  Messrs.  Hart  and 
Bturges.  Aftor  their  pnrduuK  from  Watson, 
Hart  and  Stnrges  dananded  a  deed  from  de- 
fendants, and  offoed  to  pay  the  balance  of  the 
purdiase  money  due  under  Watson's  oontracL 
Defendant  Boyd  refused  to  convey  Us  Interest 
in  the  land  to  Hart  and  Stnrges,  snd  they  sued 
1dm  and  recovered  the  mon^  paid  him  by 
Watson.  OnUie2ddayof  May,1901-^oordayB 
aftor  the  execution  by  Btme  of  his  contract  to 
purdiase  160  acres  of  the  land^he  and  those 
interested  with  him  in  said  purchase,  includ- 
ing the  plaintiffs,  addressed  to  Boyd  and 
Purdy  the  communication  set  ont  in  defend- 
ant's answer  asking  that  said  contract  of  sale 
be  resdnded.  This  request  was  granted  by 
Boyd  and  Purdy,  and  the  $2,600  paid  them  on 
said  purchase  was  returned  to  plalntiffB  and 
their  associates  In  said  contract 

We  Shan  not  discuss  the  various  assign- 
ments of  errto'  {absented  to  awcllants*  brief, 
because,  under  our  view  of  the  law  aivpllcable 
to  the  undisputed  facts,  no  other  vwdict  than 
one  to  favor  of  dtfendanto  could  have  been 
rrakteed,  and  tbeteSan  any  errors  that  may 
have  been  oonmdtted  npm  tiie  trial  of  ttm 
case  were  Immaterial.  Under  the  contract  up- 
on which  platotJffs  seek  to  recover  the  defend- 
ant Boyd  and  his  sssodate  Dr.  Purdy  only 
agreed  to  lay  platotlffs  commissions  for  the 
sale  of  the  land  on  condition  that  they  s^ 
cured  purchasers  for  as  much  as  20O  acres. 
In  <xder  to  make  up  this  quantity  of  land,  the 
150  acres  sold  by  plaintiffs  to  J.  D.  Bone  and 
associates  must  he  toduded.  The  undisputed 
evidence  shows  that  platotiffs,  who  were  In- 
terested with  said  Btme  and  others  to  the  pur- 
chase of  said  160  acres,  procured  the  cancella- 
tion at  said  contract  of  sale  and  the  return  of 
the  money  advanced  thereon  rimrtly  after  the 
contract  was  esecnted,  and  before  either  par^ 
ty  thereto  could,  by  Ite  tenns,  d^and  Its  com- 
pletion. Having  thus  voluntarily  procured 
the  resclBslon  of  the  contract,  upon  the  com- 
plete performance  of  which  by  them  th^ 
right  to  commissions  for  the  sale  of  any  of  the 
land  depended,  they  cannot  hold  defendants 
liable  for  any  commission  nnder  the  contract 
sued  on. 

This  view  of  the  case  necessarily  leads  to 
an  aSlrmance  of  the  Judgment  of  the  court  b^ 
low,  and  it  Is  so  ordered.  AfSrmed. 

On  Motion  for  Rehearing 

aan.  12, 1901.) 

It  is  earnestly  Insisted  by  learned  eoansd 
for  appellants.  In  a  motiwi  tm  rehearing  filed 
by  them  In  this  cause,  that  we  erred  In  af- 
firming the  judgment  of  the  court  below  on 
the  ground  that  appellants  having  procured  a 
resdsslon  at  the  contract  of  sale  to  Bone  and 
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othoTB,  and  thenhy  reduced  ttie  nnmbw  of 
acres  contracted  to  be  aold  to  leas  than  200. 
were  not  entitled  to  the  commission  agreed  to 
be  paid  than  by  appellees  under  the  contract 
upon  which  the  suit  was  brought  In  support 
of  this  contention  It  Is  urged  that  under  th« 
contract  sued  on  appellants*  right  to  commis- 
sltHis  was  not  d^ndent  upon  the  actual  sale 
of  the  land,  but  accrued  and  b«»me  complete 
when  a  purchaser  was  procured  by  them,  and 
a  contract  of  sale  executed  between  such  pur- 
chaser and  tbe  appellees;  and  the  subsequent 
rescission  of  such  contract  of  sale  could  not 
affect  appellants'  right  to  their  commissions. 
This  view  of  tbe  case  would  be  perfectly 
sound  were  It  not  for  the  fact  that  appellants 
were  themselrea  associated  with  Bone  as  pur- 
chasers In  the  contract  of  sale  made  by  him 
with  appellees,  and  were  the  active  agents  In 
procuring  its  rescIssloD.  Under  their  contract 
with  appellees,  appellants  were  not  problbited 
from  becoming  the  purchasers  of  the  land. 
They  could  have  taken  It  all,  and  would  only 
tiave  been  required  to  pay  appellees  therefor 
the  sum  of  $40  per  acre,  leas  their  5  per  cent 
commission.  Let  us  suppose  that,  instead  of 
procuring  the  two  contracts  for  the  sale  of  the 
land,  they  had  simply  executed  an  agreement 
with  appellees  to  purchase  the  land  upon  the 
terms  upon  which,  under  tbelr  contract  they 
were  authorized  to  sell  It  and  had  aftvwards 
procured  a  rescission  of  such  agreement  and 
the  return  to  them  of  the  earnest  money  paid 
thereunder  to  appellees,  under  such  circum- 
stances It  goes  without  sBj'lng  that  they 
would  not  be  entitled  to  any  commission,  un- 
less by  the  terms  of  the  contract  of  rescission 
their  right  to  such  commission  was  preserved. 
We  tblnk  the  case  we  are  considering  Is  not 
different  in  principle  from  tbe  one  supposed. 
Appellees  agreed  by  tbelr  contract  to  pay  ap- 
pellants a  large  commission  provided  a  pur- 
chaser was  found  for  as  much  as  200  acres  of 
their  land,  and,  as  suggested  by  counsel  for  ap- 
pellants, in  order  to  protect  themselves  In  the 
payment  of  this  commission,  required  that  the 
purchaser  advance  as  earnest  money  a  large 
portion  of  the  purchase  price  of  the  land.  Ap- 
pellants having,  in  order  to  procure  a  contract 
of  sale  of  a  sufficient  quantity  of  said  land  to 
entitle  them  to  their  commission,  agreed  to 
purchase  a  portion  of  said  land  for  themselves, 
and  having  paid  to  appellees  their  portion  of 
the  earnest  money  required  to  make  their 
agreement  of  purchase  binding,  cannot,  atXer 
inducing  appellees  to  release  them  from  their 
contract  of  purchase  and  return  to  them  their 
earnest  money,  be  allowed  to  recover  of  ap- 
pellees commissions  which  were  dependent  up- 
on said  contract  of  sale.  The  case  of  Gilder 
V.  Davis  (N.  T.)  33  N.  H.  599,  20  L.  R.  A.  398, 
relied  on  by  appellants  to  sustain  their  conten- 
tion, holds  that  It  Is  only  when  the  broker  is 
not  responsible  for  tbe  noncompletion  of  the 
contract  of  sale  that  he  Is  entitled  to  a  com- 
mission for  procuring  such  contract  The  ques- 
tion of  appellants'  right  to  recover  upon  a 
quantum  meruit  the  reasonable  value  of  their 


services  In  procuring  the  lale  of  tlie  IBO  acrea 
of  the  land  to  Jcdm  Watscm  la  not  raised  by 
the  pleadings. 

We  think  it  clear  tiiat  under  ttie  tacts  ne 
recoTOT  can  be  had  upon  the  contract  upon 
which  the  suit  was  brought  and  the  motion 
for  rehearing  Is  overruled.  OTwruled. 


NEW  YORK  ft  TEXAS  X.AND  CO. 

(Cionrt  sC  Olvll  Appeals  of  Texas.    Doc  % 
1903.) 

PUBLIC  LANDS-f  ATENT-^RONEOUS  DESIQ- 
NATION  OF  ORANTBB  —  IDBH  SONANS  — 
AOREEUENT  TO  IiHASB  LANUh-STATUTB  OF 
FRAUDS-GROUND  OF  DUfURRER-^ADMISSI- 
BILITT  OF  FIELD  NOTES  —  PURCHASE  OF 
LAND-SUBIUS8I0N  OF  ISBCB-6TATCTB  OF 
LIMITATIONS— RBPUDIATIQN  OF  TBNAMCT. 

1.  *'Doortey"  li  Idem  sonans  with  "Dooley." 

2.  A  patent  was  issned  to  "Doorley."  Tbe 
origioal  field  notes  q>eUed  tbe  cnmtee'a  name 
correctly  as  "Dooley."  The  identity  of  ttw 
grantee  with  plaintiff  waa  dearly  proven,  and 
defendant's  witness  swore  that  tbe  land  was 
located  by  Dooley.  and  intimated  that  he  bad 
bought  it  from  him.  Htid,  that  the  enw  in  the 
patent  did  not  vitiate  plaintiff's  tltl& 

3.  An  agreement  to  look  after  land  and  pay 
taxes  on  it  for  the  ase  of  it  U  not  within  the 
statute  of  frauds,  the  agreement  being  termin- 
able at  any  time  by  the  owner. 

4.  A  pleading  is  not  subject  to  demntrer  for 
failing  to  allege  that  an  agreemoit  coocen- 
ing  land  was  in  writing,  oa  that  Is  a  matter  «f 
proof. 

5.  Field  DOtes  are  admissible  to  show  a  mia- 
take  in  the  patent  in  relation  to  the  name  of 
the  grantee. 

6.  Where  all  the  evidence  tends  to  |wov«  • 
fact,  80  that  bnt  one  finding  could  be  made  by 
the  jury,  it  is  proper  for  the  court  to  withdraw 
the  issue  frcun  them  and  decide  the  matter  it- 
self. 

7.  In  trespass  to  try  titie,  a  witness  nnder 
whom  defendant  claimed,  while  evideDtly  de- 
siring to  create  tiie  impression  that  he  had 
purchased  the  land,  would  not  swear  that  he 
paid  anything  for  it,  or  that  he  got  a  deed,  or 
that  there  was  even  a  verbal  sale  to  him. 
Held,  that  the  refusal  to  submit  to  the  inty 
the  question  of  a  sale  was  prt^er. 

8.  The  statute  of  limitations  does  not  begin 
to  run  in  favor  Of  a  tenant  until  be  repudiates 
his  tenancy. 

Appeal  from  District  Oourt  KhuMy  Oonn- 
ty;  J.  M.  Goggln,  Judge. 

Action  by  W.  0.  Dooley  against  the  New 
York  &  Texas  Land  ConuMny.  Judgment  (or 
plaintiff,  and  defendant  appeals.  Affirmed. 

West  &  Cochran,  for  appellant  J.  S,  Mop- 
In,  m  O.  Jones,  and  Joseph  Jones,  for  appel- 
lee. 

FLT,  J.  This  la  an  action  of  treqwaa  to 
try  title  to  80  acres  ot  land,  wUcb  was  in- 
stituted by  appellee  against  appellant  and 
which  resulted  in  a  verdict  and  Judgment 
for  appellee.  The  land  in  controversy  mas 
patented  to  appellee  by  tbe  state  of  Texas 
on  August  8, 1880.  Appellant  claims  the  land 
through  a  deed  from  Philip  Palmer  and  wife. 


*RehearlDs  denied  Janaur  IS,  ISOt. 

ii.  Se*  Frauds,  StatuU  <^  vqL  33.  Owt.  DIs.  ■ 
see. 
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In  tbe  patent  to  tbe  land  the  name  of  ap- 
pellee was  written  "Doorley,"  Instead  ot 
"Dooley,"  and  ttie  second  assignment  of  er- 
ror is  based  on  this  mistake.  The  names  are 
Idem  Bonans.  Bosse  v.  Cadwallader  (Tex. 
Sup.)  24  S.  W.  798;  OUne  T.  State  (Tex.  Cr. 
App.)  31  a.  W.  175;  Hallway  v.  Daniels,  1 
Tex.  ClT.  App.  700,  20  a,  W.  955;  Russell  v. 
Oliver,  78  Tex.  16, 14  S.  W.  264.  In  the  origi- 
nal field  QoteB  of  the  surveyor  upon  which 
the  patent  La  based,  tbe  name  is  spelled  cor- 
i%ctly,  and  the  identity  of  the  man  to  whom 
tbe  patent  was  Issued  with  appellee  was 
clearly  proven.  Palmer,  the  witness  for  ap- 
pellant, swore  that  the  land  was  located  by 
W.  C.  Doolcy,  and  also  intimated  that  he  had 
bought  the  land  from  Dooley.  There  can  be 
ao  doubt  that  appellee  is  the  man  to  whom 
the  land  was  patented. 

Appellee  alleged  that  Palmer  agreed  to 
look  after  the  laud  for  him  and  to  pay  taxes 
on  it  for  the  use  of  It;  and  appellant.  In  Its 
first  and  twelfth  assignments  of  error,  seeks 
tL  review  of  tbe  action  of  the  court  in  not 
sustaining  a  demurrer  to  the  supplemental 
petition,  and  in  not  instructing  a  verdict  for 
appellant,  on  tbe  ground  that  the  allegations 
showed  an  agreement  within  the  purview  of 
the  statute  of  frauds.  There  was  no  agree- 
ment to  lease  the  land  for  a  longer  term  than 
one  year,  but  it  could  have  been  terminated 
at  any  time  by  appellee  entering  into  pos- 
session. Neither  was  It  an  agreement  which 
was  not  to  be  performed  wltbin  tbe  space  of 
a.  year  from  the  making  thereof.  Railway  v. 
Wood,  88  Tex.  191,  30  S.  W.  859,  28  L.  R.  A. 
52B. 

The  supplemental  petition,  which  set  up 
the  agreement  above  mentioned,  was  not  sub- 
ject to  demiurer  for  not  alleging  that  the 
agreement  was  In  writing.  That  was  a  mat- 
ter of  proof.  Doggett  v.  Patterson,  18  Tex. 
IfiS;  Cross  v.  Everts,  28  Tex.  523;  Gonzales 
v.  CharUer,  63  Tex.  3G;  Robb  v.  Railway,  82 
Tex.  392.  18  S.  W.  707. 

Appellant  objected  to  the  admission  In  evi- 
dence of  the  field  notes  of  tbe  land  In  con- 
troversy, recorded  in  the  coun^  surveyor's 
office,  on  the  grounds  that  the  recitals  there- 
in could  not  be  used  to  show  a  mistake  In 
tbe  name  In  the  patent,  and  were  irrelevant 
«nd  incompetent  The  objections  are  without 
merit,  and  were  properly  overruled.  The 
patent  was  based  on  tbe  field  notes,  and  we 
think  they  were  clearly  admissible.  The 
whole  of  the  testimony,  outside  of  the  field 
notes,  showed  beyond  the  peradventure  of  a 
reasonable  doubt  that  appellee  was  the  per- 
son referred  to  in  the  patent;  and.  If  the  field 
notes  bad  not  been  admitted,  the  jury  must 
necessarily  have  found  that  "Doorley"  was 
Intended  for  "Dooley."  All  the  evidence 
tending  to  prove  that  fact,  there  was  nothing 
for  a  jury  to  find  in  connection  with  It,  and 
the  court  very  properly  refrained  from  sub- 
mitting the  matter  to  the  jury. 

The  witness  Palmer  did  not  swear  that  be 
-bought  the  land  from  Dooley,  and,  while  evi- 


dently desiring  to  create  the  Impression  tliat 
he  might  have  bought  the  land,  he  would  not 
swear  that  he  paid  anything  for  the  land, 
that  be  got  a  deed  to  It,  or  even  tbat  there 
was  ever  a  verbal  sale  to  him  bj  Dooley. 
His  testimony  was  too  vague  and  uncertain 
to  raise  an  Issue  of  a  purchase  on  his  part 
If  he  did  not  remember  getting  a  deed  to  tbe 
land,  appellant  could  not  have  expected  tbe 
Jury  to  find  that  one  was  executed.  The 
special  charges  raising  the  Issue  of  a  sale 
were  properly  refused. 

The  charge  Is  not  open  to  the  crltldsmB 
ui^d  against  it  by  appellant  There  was 
testimony  to  show  that  Palmer  was  a  ten- 
ant of  appellee,  and  that  be  did  not  repudiate 
his  tenancy,  and  consequently  the  statute  of 
limitations  did  not  begin  to  run.  The  court 
did  not  Interfere,  In  tbe  Instructions,  with 
the  power  of  the  jury  to  pass  upon  those 
facts. 

The  Judgment  Is  affirmed. 


WBSTEBN  UNION  TELEGRAPH  Ca  V. 
NOLAND. 

(Court  ot  Civil  Appeals  ef  Texas.  Jan. 

1904.) 

AFFBAL-JURISDICrnON— AUOUKT  IN  COM- 
TROVBRSY. 

1.  Where  tbe  damages  recovered  In  an  ac- 
tion Q^aiiist  a  telegraph  company  for  negli- 
gence m  transmission  of  a  message,  together 
with  interest  thereon,  amount  to  $100,  the 
cause  is  aijpealable  to  the  Coort  of  Civil  Ap- 
peals; the  interest  being  a  part  of  ttia  damages 
and  of  the  "amount  in  controversy." 

Appeal  from  Brown  County  Court;  S.  O. 
Coffee,  Judge. 

Action  by  O.  H.  Noland  against  the  West- 
em  Union  Telegraph  Company.  Dismissed 
without  opinion.  Motion  to  certify  cause  to 
Supreme  OomrL   Motion  orernUed. 

Arch  Orlnnan,  fOr  appellant. 

FISHER,  C.  J.  At  a  former  day  of  tills 
term*  this  appeal  was  dismissed  on  the 
ground  that  the  amount  in  controversy  was 
less  than  $100.  A  re-examination  of  the  ap- 
pellee's pleading  filed  in  the  Justice's  court 
shows  that  tbe  amount  in  controversy  was 
$99.76,  with  a  prayer  for  Interest  upon 
that  amount,  which,  according  to  the  judg- 
ment of  tbe  courts  was  $7.13.  Appellee's  ac- 
tion Is  for  damages  against  the  telegraph 
company  arising  from  its  negligence  in  trans- 
mitting a  message.  This  court  lias  recently 
held  that  In  cases  of  this  character  the  Item 
of  Interest  Is  recoverable  as  a  part  of  the' 
damages  sustained  by  the  plalntlfT.  There- 
fore, In  setting  aside  the  order  dismissing 
the  case  and  reinstating  the  same,  we  consid- 
ered the  interest  on  the  amount  named  in 
the  plaintiff's  petition  as  a  part  of  the  amount 
in  controversy.  If  a  sum  could  be  recov- 
ered merely  as  Interest  as  an  Incident  of  m 

T 1.  8m  Appeal  sad  Kmr,  vsL  »,  Onti.  Die.  |  m. 
*Ho  opinion. 
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debt,  of  coone  tide  nila  would  not  Bppty, 
and  tills  court  would  have  no  Jurisdiction. 
We  ere  of  ttie  oplnlm  tbet  the  declMone  of 
the  Supreme  Oourt  which  ere  dted  bi  the 
case  of  O.,  OL  ft  8.  F.  By.  Co.  t.  Sheperd, 
76  B.  W.  800,  8  Tex.  Ot  Rep.  460.  fully  de- 
termine and  settle  this  auestlon.  Therefwe 
we  deem  It  unneceesaiy  to  certlQr  to  the 
Supreme  Court 
Motion  oTemiled. 


UNITBD  MODMINS  t.  COLUGAN.* 
(Court  of  OItU  AppeaU  of  Texas.   Jan.  % 

1904.) 

MUTUAL  BMSWrr  ASSOCIATIONS— BT-IAWS— 
EFFBCT— SUICIDE. 

1.  The  constitatfoD  and  br-laws  of  a  mutual 
benefit  society  are  a  part  of  the  benefit  con- 
tracts  made  with  its  members,  who  are  char- 
ged with  notice  thereof. 

2.  Where  a  mutual  benefit  certificate  provid- 
ed that  the  member  was  entitled  to  benefits 
according  to  the  constitution  and  laws  of  the 
order,  and  the  member,  in  addition  to  the 
terms  of  the  certificate,  agreed  to  be  hound  by 
the  order*!  conttltutioD,  laws,  roles,  and  regu- 
lations, he  was  bound  by  a  provision  of  snch 
laws  that  self-destruction  of  a  member,  wheth- 
er sane  or  Insane,  should  render  his  certificate 
null  and  void. 

Appeal  from  District  Court,  Dallas  County; 
BIcbard  Moi^n,  Judge. 

Action  by  UxEle  CoUigan  against  the  Unit- 
ed Modems.  From  a  Judgment  In  favor  of 
platntifF,  d^endant  appeals.  Reversed  and 
rendered. 

J.  J.  Bcktord  and  M.  B.  lohaaoOf  tar  a^P^ 
lent.  Maurice  B.  Lock^  for  appellee. 

RAINET,  a  X  The  United  Modems,  « 
mutual  benefit  society,  issued  to  Thomas 
CoUigan,  one  of  Its  members,  a  benefit  cer- 
tificate insuring  his  life  for  $2,000  in  favor 
of  his  wife,  Lizzie  Colllgan.  Thomas  CoUi- 
gan committed  snldde.  and  Llmle  Colllgan 
instituted  this  suit  to  recover  the  insurance. 
The  United  Modems  plead  that  the  act  of 
suicide  uTilllfled.the  policy.  In  response  to  a 
special  Issue  the  Jury  found  that  he  did  com- ' 
mlt  suicide.  The  plalntlfF  then  moved  the 
court  to  enter  Judgment  In  her  favor  notwlth- 
Btandlng  the  verdict,  upon  the  ground  that 
the  conditions  of  the  contract,  as  shown  by 
the  undisputed  evidence,  were  not  such  as  to 
render  his  suicide  a  sufficient  defense  to  her 
action.  The  motion  was  granted,  and  Judgment 
entered  for  plaintiff.  This  action  of  the  court 
raises  the  only  Issue  presented  on  this  appeal. 

We  adopt  appellee's  statement  as  our  con- 
clusions of  fact,  as  follows: 

"The  defendant  Is  a  mutual  benefit  society 
Incorporated  under  the  laws  of  Colorado  for 
the  purpose  of  doing  business  throughout  the 
United  States  and  In  such  other  countries  and 
provinces  as  Its  board  of  managers  may  de- 
termine upon  from  time  to  time.  The  board 
of  managers  has  power  to  adopt  by-laws,  and 

*Rebaaring  denied  Januorf  9,  1904,  and  writ  Of 
orror  denied  bf  Supreme  Court. 
T 1.  Ssa  InsoraoM,  vol.  IS,  Cent.  Die.  I  1864. 


to  'amend,  change,  rq>eal,  rs-maet,  or  en- 
large' the  same.  The  contract  Is  written,  and 
Is  embraced  In  ttiree  Instruments:  The  cer^ 
ttficate  of  membership,  executed  by  the  de- 
fendant, and  bearing  an  Indorsed  acceptance 
thereof  signed  by  Thomas  OolUgao;  tiie  ap- 
pUcatUm  for  membership,  executed  by  Thom- 
as 0(dUgan;  the  deCendantfs  constitution  and 
laws,  a  pamphlet  of  6B  pages.  By  order  of 
the  trial  cour^  the  orl^nal  apirilcatlon  tor 
membership  and  constitution  and  laws  have 
been  sent  tip  wltti  tbe  transcript  The  cer- 
tiflcate  of  membership  and  flie  Indorsed  ap- 
ceptance  thereof  are  copied  In  full  In  ttao 
statement  of  tects.  All  flwse  papers  were  pot 
In  evidence  by  the  defendant  and  fliere  Is 
DO  dispute  about  the  verity  or  the  contents 
of  any  of  them. 

"The  provisions  of  13m  certlflcate  of  Diem- 
berahip  pertinent  to  this  litigation  are  as  fbl- 
lows:  The  Supreme  Lodge  of  United  Mod- 
ems hereby  certlflee,  that  Thomas  Oolll^n 
of  Dallas  Lodge  No.  112  of  United  Modems, 
located  at  Dallas.  Texas,  Is  entitled  to  all 
the  rights  and  benefits  of  membership  ac- 
cording to  ae  constitution  and  laws  of  this 
order,  and  hi  conslderatlai  of  the  statnnents 
made  In  the  appUcatlra  ftn*  benefldary  cer- 
tificate and  In  answer  to  questions  asked  in 
the  medical  blank  (the  truth  of  whldi  said 
member  guarantees),  is  entitled  to  partlcfpate 
In  the  benefldary  guarantee  fnnd  of  ttae  or- 
der as  upon  a  contract  of  life  insurance  for 
thirty  days,  renewable  by  the  member  as 
provided  by  the  constltutton  and  laws  at  the 
order,  to  the  amount  of  two  thousand  (?2,- 
000.00)  dollar*,  which  sum,  as  provided  In  the 
constitution  and  laws  of  the  order,  shall  be 
paid  as  fttllows:  Acddent  Benefit   •  •  • 
Old  Age  Benefit  •  •  •  Mortuary  Benefit 
Within  ninety  days  after  satisfactory  -proof 
ot  the  death  of  said  member  there  ahall  be 
paid  to  Mrs.  Llole  Colllgan.  vrife.  If  llTtng. 
If  not,  then  to  tbe  legal  heirs  of  the  member 
aforesaid,  such  balance.  If  any,  of  the  amonnt 
named  to  this  eertlflcato  as  may  remain  un- 
paid to  tiie  membtt.  as  follows:  If  not  ex- 
ceeding three  tiionsand  dollara.  In  cask 
*  *   *  This  certlflcate  is  Issued  bi  caoaSSr 
eratlon  of  the  statemokts  made  1^  said  mem- 
ber in  the  application  for  mNnberdl4^  and 
In  answw  made  to  questions  asked  In  the 
medical  blank,  and  in  reliance  thereon,  and 
upon  the  express  condition  that  tbe  said  mem- 
ber shall,  to  every  particular,  while  a  m«D- 
ber  of  said  order,  comply  witii  all  and  slugo- 
lar  of  the  constitution.  laws  and  regulations 
of  this  order.   •  • 

"Thomas  Golllgan's  acceptance  of  this  to- 
tlflcato  of  membership.  Indorsed  thweoo.  b 
as  follows:  This  cotlfles.  ttiat  I  accept  tbe 
within  certificate  and  the  bmefits  oonfened, 
fully  understanding  and  agreeing,  tiiat  tbs 
same  Is  to  be  and  remain  a  Uabiltqr  npon  the 
order,  only  upon  oondltlon:  First  tbmt  the 
statements  made  by  me  In  my  application  for 
membership  and  to  the  medical  examine  are 
true;  second,  that  I  pay  or  cause  to  be  raid 
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all  assenments,  dues,  or  money  payable  to 
Ibe  order,  promptly,  on  or  before  the  day  tbe 
same  beeoDM  deUnqnent;  thlr^  that  I  folly 
comply  with  tbe  constttation,  laws,  aod  reyu- 
lattom  tt  llie  orOer.  The  within  certificate  to 
bo  and  remain  null  and  Toid  for  and  dming 
any  audi  fUlnn^  or  default  npui  my  part; 
a«  affveaald.' 

**The  ^OTliicnu  at  Oie  application  for  mem- 
benblp  pertinent  to  this  litigation  are  as  fol- 
lowa:  %  Tom  Golllgan,  of  DallaSt  street  and 
No.  647  8.  Brray,  atate  of  Tex.,  hereby  make 
antllcatlon  for  certlflcato  of  membership  and 
benefit,  to  tb»  amount  of  f 2,000,  and  for  that 
purpose  make  the  following  itatemente  as 
ttae  baala  of  tbe  application:  *  *  *  I, 
Tom  CSolUsan,  of  Dallaa,  atate  of  Tex.,  do 
hereby  warrant  each  and  all  the  par^ 
tlcnlaxa  and  statemmts  contained  in  this  ap- 
plication for  tnnirance  are  trae,  complete  and 
fnll;  and  I  do  hereby  acknowledge,  consent 
and  agree  that  any  nntme  Btatemwt  made 
herein,  by  me  or  on  my  behalf,  or  to  any 
medical  examiner,  whether  written  by  my 
own  haxkd  or  not;  or  any  concealment  of  facts 
by  me  or  any  one  else,  shall  forf^t  and  can- 
eel  all  rights  to  any  ben^t  nnder  the  above 
named  application;  and  I  hereby  expressly 
"waive  any  and  all  proTlBl<m8  of  law  now  ex- 
isting or  that  may  Imeafter  nclst,  preventing 
any  pbysldan  from  disclosing  any  informa- 
tion acqnlred  in  attending  me  In  a  prof^siton- 
al  capacity  or  otherwise,  or  rendering  him  In- 
competent to  testify  as  a  witness  In  any  way 
whatever.  I  agree  to  be  bonnd  by  the  con- 
stitution, laws,  rules  and  regulations  of  tbe 
order  enacted  from  time  to  time  by  ttae  su- 
preme lodge,  or  other  doly  anthorlzed  an- 
tborlty,  and  that  the  order  shall  be  nnder  no 
■  liability  to  me  or  my  beneficiaries  during  any 
period  of  time  when  I  shall  be  In  default  on 
payments  due  from  me  to  ^e  order,  or  other- 
wise not  In  "good  standing"  with  tbe  order, 
I  further  agree  that  If  a  note  has  been  given 
for  any  part  of  my  fees,  or  for  any  part  of 
tbe  monthly  payments  on  my  beneficiary  cer- 
tificate, no  claim  can  arise  on  ttae  beneficiary 
certificate,  and  the  same  sball  be  held  to  be 
void,  if  the' note  Is  not  paid  when  due,  and 
while  any  default  or  overdue  payment  shall 
exist  on  the  note;  and  reinstatement  of  the 
Insurance  can  only  be  made  within  ttae  time 
after  said  default,  and  In  the  manner  and 
under  the  condltiona  as  provided  by  the  by- 
laws of  the  order  in  relation  to  a  default  or 
failure  to  make  ttae  monttaly  payments;  and 
further,  that  In  case  of  a  claim  arising  be- 
fore payment  of  the  note,  any  balance  of 
fees,  and  of  monthly  payments  accruing  up 
to  the  time  of  ttae  claim,  evidenced  by  the 
note  and  remaining  unpaid,  may  be  deducted 
from  ttae  claim,  whether  said  note  la  due  or 
not' 

"Ttae  provisions  of  the  defendant's  consti- 
tution and  laws  pertinent  to  ttals  litigation 
are  as  follows:  The  defendant  maintains 
two  funds.  One  of  these  Is  called  ttae  'Gen- 
eral Fund,'  and  is  used  for  the  iwyment  of 


txptw&B.  Tba  otlier  Is  called  ttae  'Beneficia- 
ry Guarantee  Fond,'  eonceming  which  U  la 
aald:  'All  ooUeeOona,  lesa  the  general  fund, 
are  placed  in  the  benefldaiy  and  guarantee 
fund,  and  can  be  dlsbnraed  only  for  ttae  pay- 
moit  of  approved  death  and  other  losaea, 
taxes  and  licenses.  If  any,  nnder  state  laws, 
and.  for  coata  Incurred,  If  any.  In  defending 
agalnat  fraudulent  claims.*  ArUciO  11  re- 
lated to  'Payment  of  Ben^t,'  and  sectlm  S 
reads  as  foUowa;  *0p(m  tho  deatSi  of  a  mem- 
ber In  good  standing,  tbe  <»der  shall,  within 
ninety  days  from  and  after  the  receipt  of 
satisfactory  proofs  of  the  same,  cause  to  be 
paid  from  the  beneficiary  and  guarantee  fund 
to  the  beneficiary  named  by  ttae  member,  as 
recorded  on  tbe  books  of  the  order,  or  to  hia 
or  her  helra  or  legal  representatives,  as  ttae 
case  may  be,  the  sum  to  which  the  bene- 
ficiary is  entitled,  according  to  the  terms  of 
ttae  benefit  certificate.*  Article  21  baa  no 
caption,  though  several  of  its  sections  haT& 
Sectkm  2,  which  baa  non^  reada  as  follows: 
'If  any  membra  dies  In  consequence  ot  a 
duel  or  at  tbe  hands  of  Justice  or  rea- 
son of  the  practloe  of  any  pemldoiu  habit 
that  obvioualy  tenda  to  shorten  Hfe^  or  1^ 
setf-deatmctton,  whether  sane  or  Inune,  or 
by  the  uae  of  Intcoicating  llqaon,  or  In  eui- 
sequence  of  the  violation  of  any  criminal 
law  of  any  state,  province  or  municipality, 
then  in  such  casea  the  beneficiary  certificate, 
together  with  all  clalma  1^  reason  of  mem- 
berablp,  shall  be  null  and  void,  bnt  the  board 
of  managera,  in  their  dlacretion.  If  they  con- 
alder  the  drcumatancea  surrounding  such 
death  warrant  i^  may  without  prejudice  pay 
any  sum,  in  such  caae,  not  exceeding  the  full 
amount.'  The  defendant  society  has  three 
classes  of  members,  ben^dary  members 
honorary  membera,  and  sodal  members.  The 
defendant's  supreme  diancellor  (who  signed 
the  certificate  of  membersh^  In  this  case) 
has  power  to  grant  special  dispensations,  and 
at  his  discretion  to  grant  dlq^enaations  to 
subordinate  lodges  or  oSUxai  'to  dispense 
with  any  law  or  rule  of  tiie  order  for  any 
apodal  occaidon  or  qwdfied  period  of  time.' 
The  amstitotion  and  laws  of  tiie  defendant 
society  Impose  numerous  r^rulations  up<m 
the  conduct  of  its  members,  and  provide  a 
machinery  for  trying  and  punishing  those 
guilty  of  Infractions  of  such  regulations. 
Members  must  visit  the  sick,  must  pay  dues 
to  the  local  lodge,  most  not  form  pemldous 
taaUts  tending  to  shorten  life,  must  not  offend 
other  members,  must  not  go  into  tbe  saloon 
business,  must  not  reveal  lodge  secrets,  must 
not  recommend  unfit  persons  for  membership, 
must  not  distribute  unapproved  drculars.  or 
In  any  way  violate  ttae  constitution,  laws,  or 
ritual;  and  for  any  sins  of  commission  or 
omission  they  may  be  duly  tried  and  dlad- 
plined." 

Conclusion  of  Law. 
Ttae  United  Moderns  being  a  mutual  benefit 
society,  the  constitution  and  by-laws  of  ttae 
order  enter  Into  and  become  a  part  of  con- 
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tractfl  made  with  Iti  members,  and  sndi  mem- 
bers are  charged  with  notice  thereol!.  Splawn 
V.  Chew.  60  Tez.  53S;  Thomas  t.  Lealce,  67 
Tex.  472,  3  S.  W.  703;  Supreme  Lodge,  K.  P. 
V.  Knight,  117  Ind.  496,  20  N.  BL  479,  3  L.  B. 
A.  409.  The  benefit  certificate  Issued  to 
Thomas  ColUgan  In  Its  terms  specifies  that 
he  "Is  entitled  to  all  the  rights  and  benefits 
of  membership  according  to  the  constitution 
end  laws  of  the  order."  This  of  itself  makes 
the  constitution  and  laws  a  part  of  the  con- 
tract, and  the  other  parts  of  the  benefit  cer- 
tifioite  must  be  construed  in  the  light  of  the 
laws  of  the  order.  In  addition  to  the  terms 
of  the  certificate,  ColHgan,  In  his  application 
for  membership,  agreed  to  be  "bound  by  the 
constitution,  laws,  rules  and  regulations  of 
the  order,"  etc.  In  his  acceptance  of  the 
certificate  he  agreed  to  "comply  with  the  con- 
stitution, laws,  and  regulations  of  the  or- 
der," all  of  which  we  think  clearly  shows  that 
the  parties  at  the  time  of  making  the  con- 
tract contemplated  that  the  laws  of  the  or- 
der formed  a  part  of  the  contract  of  Insur- 
ance. We  do  not  appreciate  the  force.  If  any, 
of  appellee's  contention  that  by  the  proTl- 
slons  of  the  certificate  "the  rights  of  member- 
ship are  one  thing  and  that  the  right  ot 
participation  In  the  beneficiary  fund  is  an- 
other thing."  Insurance  by  the  order  is  only 
granted  to  members  thereof,  and  participa- 
tlOD  in  the  beneficiary  guaranty  fund  of  the 
order  Is  one  of  the  benefits  accruing  to  those 
members  who  insure,  and  the  benefit  granted 
to  ColUgan  Is  included  In  the  clause,  "is  enti- 
tled to  all  the  rights  and  benefits  of  mem- 
bership according  to  the  cbnstltution  and 
laws  of  this  order,"  stated  In  the  benefit  cer- 
tificate Issued  to  him.  The  laws  of  the  or- 
der clearly  provide  that  "feelf-destruction, 
whether  sane  of  Insane,"  wUI  render  the 
t)eneficlary  certificate  null  and  void.  This 
became  a  condition  of  the  certificate  binding 
upon  Golllgan,  and,  having  breached  this  con- 
dition by  committing  suicide,  the  right  of 
participation  In  the  beneficiary  guaranty  fund 
of  the  order  was  lost.  The  Insurance  having 
been  forfeited  by  the  act  of  suicide,  it  was 
-optional  with  the  order  whether  or  not  it 
would  pay  to  Lizzie  Colligan  anything.  She 
has  no  such  rights,  by  virtue  of  the  certificate, 
as  entitles  her  to  invoke  the  power  of  the 
courts  to  enforce  payment. 

The  judgment  is  reversed,  and  here  render- 
«d  for  appellanL 


FLANNERT  v.  CHIDQHT .• 

{Court  of  CItII  Appeals  of  Texas.    Dec.  2, 

1903.) 

H1T8BAND  AND  WIFB— WIFE'S  SBPARATB  ES- 
TATE—CONTRACTS- NURSING  OP  HUSBAND- 
IMPLIED  CONTRACT— SRR VICES— STATUTE  OF 
FRAUDSt-COMMUNITY  PROPERTY. 

f.  Rev.  Si.  189S,'  aft  2970.  enables  a  married 
woman  to  contract  debts  for  necessaries  fur- 
nished herself  and  children,  and  for  the  bene- 

'Rabaailns  denlaa  JBnuuf  U,  U04. 


fit  of  her  a^arate  eatate.  StU,  the  wife's 
separate  Mtate  is  not  liable  for  services  in 
nursing  the  husband,  thooj^  oontracted  fw  by 

her. 

2.  A  parol  promise  by  an  executrix  to  pay 

for  nursing  of  her  testator  was  void  under  the 
statute  of  frauds  (Rev.  St.  1895,  art.  2543,  | 

1)  ,  as  the  promise  of  an  executrix. 

3.  A  [Hiro]  promise  by  a  widow  to  pay  tat 
the  nursing  o{  her  husband  is  void  onder  the 
statute  of  frauds  (Rev.  St.  18^  art.  2543,  | 

2)  ,  as  a  promise  to  answer  for  the  Aetot  ot  an- 
other. 

4.  Though  the  nursing  of  a  husband  was  per- 
formed under  a  contract  with  the  wife  void  be- 
cause of  her  inalnlity  to  contract,  his  estate 
was  liable  fer  the  services  under  an  hnpUcd 

promise. 

5.  A  widow  and  executrix  is  liable  for  the 
debts  of  her  husband,  and  of  the  community, 
to  the  extent  of  his  separate  property,  and  com- 
munity property  coming  into  ner  hands. 

6.  Where  land  Is  conveyed  to  a  married 
woman  during  the  life  of  her  husband,  and  it 
Is  not  shown  that  there  was  any  recitation  Id 
the  deed  making  It  her  separate  estate^  tt  is 
presumably  community  proper^. 

Appeal  from  Bexar  County  Court;  BoU.  R 

Green,  Judge. 

Suit  by  Henry  Chldgey  against  J.  B.  Flan- 
nery,  executor  of  the  estate  of  Elmlra  V. 
Bwalt,  deceased.  From  a  Judgment  In  favor 
of  plaintlCT,  defendant  appeals.  Affirmed. 

Keller  &  Keller,  for  appellant    RebL  T. 

Nelll,  for  appellee. 

FLY.  J.  This  is  a  suit  Instituted  by  ap- 
pellee, In  the  Justice's  court  for  $175  all^ei) 
to  be  due  by  the  estate  of  Mrs.  Elmlra  V. 
Ewatt  for  services  as  nurse  rendered  W.  D. 
Bwalt  the  hnsband  ot  Blmira  V.  Bwalt,  la 
bis  last  Blckness,  amounting  to  f  160,  and  serv- 
ices rendered  in  same  capacity  to  Mrs.  Bwalt 
In  her  last  sickness,  amounting  to  $16.  The 
suit  is  based  on  allegations  of  an  expten 
contract  of  Mrs.  Bwalt  to  pay  for  the  services 
rendered  her  husband,  made  before  and  after 
hta  death.  Appellee  recovered  Judgment  ftv 
amount  sued  for  In  Justice's  court,  and  tor  a 
like  sum  on  appeal  to  the  county  court. 

It  appears  that  W.  D.  Bwalt  being  sick  in 
1900,  Mrs.  Chidgey  was  engaged  as  a  iini«e 
at  divers  times  between  March  and  Decem- 
ber oC  that  year.  W.  D.  Bwalt  died  on  Jano- 
ary  1,  1901,  and  Mrs.  Btmira  V.  Ewalt,  his 
widow,  on  January  3.  1901,  filed  an  applica- 
tion for  probate  of  the  will  of  her  husband 
and  for  letters  testamentary.  On  Jannary 
22.  1901,  the  will  was  probated,  and  Mrs- 
Ewalt  was  appointed  executrix  of  the  will, 
without  bond,  as  provided  therein.  In  that 
will  practically  everything  possessed  by  the 
testator  waa  bequeathed  to  his  wife.  No 
account  for  the  services  performed  by  Mra. 
Chldgey  was  presented  to  the  independent  ex- 
ecutrix. On  January  7,  1902,  Mrs.  Blmira  T. 
Bwalt  died,  leaving  a  will  in  which  JT.  R 
Flannery  was  appointed  executor.  Althongb 
it  does  not  appear  in  the  statement  of  facta, 
it  appears  from  the  petition  and  from  an  ex- 
hibit attached  thereto  that  the  account  was 
presented  to  the  executor,  and  by  bim 
Jected.  There  la  some  testimony  which  tends 
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to  show  that  W.  D.  Bwalt  had  aome  com- 
mnnity  property  at  Ms  death. 

theory  upon  which  the  plesdings  were 
prepared  and  on  which  the  case  was  tried 
was  that  the  property  In  the  hands  of  the 
«xecntor  had  been  the  separate  estate  of  Mrs. 
Ewalt,  and  that  she  had  before  and  after  her 
husband's  death  expressly  agreed  to  pay  the 
•debt  due  Mrs.  Chldgey.  The  eTldence  Is  very 
weak  and  unsatisfactory  as  to  ■  Mrs.  Bwalt 
attempting  to  contract  for  tbe  services  of 
Mrs.  Chldgey,  but  the  question  will  be  dis- 
cussed as  though  It  was  fully  proved,  be- 
cause the  principles  that  are  hereinafter  stat- 
«d  apply  as  fully  to  an  explicit  written  con- 
tract as  well  as  one  of  any  other  character. 
Under  tbe  common  law  tbe  existence  of  the 
wife  was  merged  in  her  husband,  and  she 
bad  no  power  to  make  contracts  except 
through  his  authority^  or  for  necessaries  for 
herself  and  children.  That  principle  of  the 
common  law  has  not  been  wholly  abandoned 
In  Texas,  and  In  no  Instance,  save  in  those 
«xivessty  prescribed  by  statute.  Is  the  mar- 
ried woman  given  the  power  to  make  con- 
tracts. Tbe  only  statutory  authority  given  to 
a  married  woman  to  enter  into  contracts  is 
embodied  in  article  2970,  Bev.  St  1895.  as  fol- 
lowa:  "The  wife  may  contract  debts  for 
necessaries  famished  herself  or  children,  and 
for  all  expenses  which  may  have  been  in- 
curred  by  the  wife  for  the  benefit  of  her 
separate  property."  The  authority  so  gran- 
ted is  strictly  constmed,  and  no  appeal  to 
tbe  eqoitaUe  powers  of  a  court  can  be  made 
to  Und  tiie  wife  by  her  contracts  not  ex- 
ecuted imder  the  provisions  of  tbe  statute. 
Hagee  r.  White,  28  Tex.  180;  Haynes  v. 
Stovall,  23  Tex.  936.  Tbe  necessaries  named 
In  tbe  statute  are  those  fbr  tbe  married 
woman  and  hor  children,  and  not  for  her  hus- 
band. 

In  tbe  case  of  Magee  t.  White,  above  cited, 
this  matter  was  thorou^ly  discussed,  and. 
after  dtlng  and  quoting  from  several  chan- 
cery cases,,  the  court  concluded:  "So  we 
tblnk  that  If.  to  this  state,  the  wife's  property 
Is  to  be  held  liable  for  artlcl«  furnished  to 
the  husband  because  they  are  necessaries,  it 
wUI  be  In  the  husband's  power  to  squander 
the  proceeds  of  the  property  as  It  comes  Into 
his  bands,  out  of  which  he  should  support 
bbnself  and  bis  fiimily,  and  charge  his  ex- 
penses for  necessaries  upon  his  wife's  sepa- 
rate estate,  thus  subjecting  it  to  a  burden 
which  the  law  never  Intended  it  to  bear." 

Again,  In  elucidation  of  the  Magee-White 
opbiion.  it  was  said  in  Haynes  v.  Stovoil, 
above  cited:  "It  was  held  that  the  separate 
estate  conld  be  held  liable,  according  to  the 
provisions  of  the  statute,  for  debts  contract- 
ed by  the  wife  herself,  or  by  her  authority, 
for  necessaries  furnished  herself  or  children, 
or  ftor  expenses  Incurred  by  the  wife  for  the 
benefit  of  her  separate  property,  and  where 
such  expenses  are  reasonable  and  proper.  It 
was  hdd  that  the  wife  was  under  no  legal 
«bUga11on  to  maintain  the  husband  out  of 


her  separate  estate;  tiiat  the  roles  applied  by 
courts  of  chancery  in  England  to  estates  lim- 
ited to  tbe  sole  and  separate  use  of  married 
women  were  not  applicable  to  the  wife's  stat- 
utory separate  estate  in  this  state;  and  that 
the  expressions  to  be  found  In  the  opinions 
of  this  court,  In  the  cases  of  Christmas  v. 
Smith  [10  Tex.  123],  Brown  v.  Ector  [19  Tex. 
346],  and  McPaddln  v.  Grumpier  [20Tex.  374], 
to  the  effect  that  the  wife's  separate  estate  Is 
liable  in  equity.  Independent  of  the  statute 
for  necessaries  for  the  husband,  or  for  his 
children  by  a  former  marriage,  were  dicta, 
and  were  not  to  be  regarded  as  authoritative 
decisions  of  this  court" 

In  tbe  case  of  Hutchinson  v.  Underwood, 
27  Tex.  25S,  It  was  said:  "Under  the  view  of 
the  law  taken  by  the  court  below.  It  will  he 
perceived  that  the  wife's  separate  property 
may  be  charged  on  an  account  made,  or  a 
promissory  note  executed  by  her,  for  neces- 
saries for  her  husband,  or  other  membon 
of  tbe  family  than  himself  and  children. 
Whatever  difference  of  opinion  there  may  for- 
merly have  been  upon  this  question,  the  law 
upon  it  must  now  be  regarded  as  settled  by 
this  court  against  the  rule  laid  down  In  the 
instructions  given  to  the  Jury  In  this  case." 

Again,  in  the  case  of  Harris  v.  Williams, 
44  Tex.  124,  It  was  said:  "The  wife  Is  un- 
der no  legal  obligation  to  maintain  the  hus- 
band out  of  her  separate  estete.  It  is  the 
duty  of  tbe  husband  to  support  his  wife  and 
children.  Hence  the  wife's  estate  cannot  be 
charged  with  necessaries  for  the  husband,  or 
with  debte  contracted  by  him  for  the  support 
of  the  family  when  not  acting  as  her  agent" 

It  is  claimed,  however,  that  Mrs.  Bwalt 
after  the  death  of  her  husband,  promised  to 
pay  for  the  services  of  Mrs.  Chldgey.  Only 
one  witness,  Mrs.  Martin,  testified  as  to  this, 
and  she  said:  "I  heard  Mrs.  Ewalt  say  she 
Intended  to  pay  Mrs.  Chldgey  for  her  a&rv- 
ices.  That  was  after  Mr.  EmalVs  death. 
*  •  •  She  said  If  she  did  not  pay  It  In 
her  lifetime  she  would  pay  it  In  her  will;  she 
had  no  ready  money."  The  statements  made 
by  Mrs.  Bwalt  were  not  communicated  to 
Mrs.  Chldgey.  There  was  no  consideration 
for  the  promise.  If  the  language  conld  be  so 
styled.  The  i»omIse  to  pay,  if  the  language 
proved  can  be  construed  to  be  a  promise,  was 
one  that  comes  clearly  within  tbe  purview  of 
the  stetute  of  frauds.  It  is  obnoxious  to  the 
provisions  of  both  sections  1  and  2  of  article 
2543  of  the  Bevlsed  Statutes  of  1806. 

While  the  evidence  does  not  disclose  a 
state  of  case  which  tbe  separate  property 
of  Mrs.  Bwalt  would  be  liable  for  the  debt 
declared  on,  still  the  labor  was  performed, 
and  W.  D.  Bwalt  received  tbe  benefit  of  it 
and  his  Mtate  was  liable  under  an  Implied 
promise  to  pay  for  tbe  services  rectived  bj 
him;  and  if  any  of  his  separate  estete,  or 
any  community  property  of  himself  and  wife^ 
not  exempt  under  the  laws  of  Texas,  came  In- 
to tbe  hands  of  his  wife  after  his  death,  she 
would  be  liable  to  tbe  extent  of  the  value  of 
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mub  property  for  tbe  debts  <tf  lier  htuband 

or  the  community. 

Although  an  ez[M*eni  contract  upon  tbe  part 
of  Swalt  to  pay  tbe  debt  is  allured  In 
tlw  petition,  and  that  contract  would  not  bind 
her,  the  facts  alleged  also  show  tbat  the  com- 
munity estate  of  the  B>nralt8  was  liable  on  an 
Implied  contract  for  the  services  performed 
for  Mr.  Bwalt,  and  are  sufficient  to  form  the 
basis  for  a  judgment  against  the  community 
property.  The  lands  conveyed  to  Mrs.  Bwalt 
before  her  marriage,  and  that  conToyed  to 
her  by  her  husband,  were  her  separate  es- 
tate, and  not  liable  for  the  debt  sued  for; 
but  the  record  shows  that  one  parcel  of  land 
was  conveyed  to  Mrs.  Blmlra  V.  Kwalt,  during 
the  life  of  her  husband,  by  Johanna  Toepper- 
wetn,  and  It  does  not  appear  that  it  recited 
In  the  deed  that  It  was  the  separate  estate 
of  Bfrs.  Swalt  The  presumptlcm  of  law  la 
that  it  was  commnnlty  property. 

The  Judgment  will  he  affirmed,  tbe  only  re- 
striction on  It  being  that  the  estate  of  Mrs. 
Bwalt  shall  be  liable  for  |ieo  of  the  debt  to 
the  extent  of  tbe  value  of  the  community  es- 
tate tbat  existed  at  the  time  of  the  death  of 
bw  husband,  as  well  as  any  separate  estate 
left  by  him,  her  whole  estate  being  liable  for 
tbe  services,  valued  at  $16,  rendered  tor  Mrs. 
Bwalt  The  Judgment  Is  affirmed. 


MISSOURI,  K.  ft  T.  BY.  00.  t.  HARBI- 
SON.* 

(Court  of  Olvfl  Appeals  of  Texas.    Dec  1^ 
1906.) 

OABRIBHfl  —  ONWARUHD  OAR  —  TRANSPORTA- 
TION BT  OONNSGTINO  GARRIKS-STIPIIIiA- 
TION  AGAINST  NBOUGBNCSl-LIABIUTT  OF 
CONTRAGTINQ  CARRIER— INSTRDCTIONS  ON 
WBIOHT  OF  EVIDBNCn-EXFBNSB  OF  8I0K- 
NBSS-BVIDENCB  TO  SUPPORT  RBCOTBRT. 

1.  A  carrier  advertlBing  to  mo  an  fficcurrion 
train,  witliont  cbaDze  of  ears,  from  a  point  on 
Its  own  line  over  tne  lines  of  -coonectlnt?  car- 
riers, is  liable  for  an  injury  to  a  passenKer 
from  negligently  furnishing  an  unwarmed  car, 
wbidi  occurs  while  the  car  is  being  operated 
bv  the  connecting  carrierB,  though  the  latter  are 
also  negligent  in  failing  to  in^ieet  the  car  on 
receiving  It. 

2.  A  carrier  advertising  to  ran  an  ezcardon 
train,  without  change  of  cars,  from  a  point  on* 
its  own  line,  over  the  lines  of  connecting  car- 
riers, canni^  relieve  Itself  from  liability  for 
an  injury  to  a  passoiger  from  negligently  fur^ 
nishlng  an  unwarmed  car,  which  occurs  while 
the  car  Is  operated  by  the  connecting  carriers, 
by  stlpnlating  In  the  excursion  ticket,  which  is 
made  up  of  attached  couions — one  for  each  car~ 
rier^-that.  In  selling  It,  It  "acts  as  agent  only, 
and  Is  not  responsible  beyond  Its  own  line." 

3.  In  an  action  by  a  passenger  for  Injuries 
from  an  unwarmed  car,  the  court,  after  in- 
structing as  to  what  facts  would  justify  plain- 
tiffs recovery,  added:  **But  if  you  believe 
•  •  •  that  the  defendant  furnished  the 
plaintifT  •  •  •  -yrith  a  reasonably  comfort- 
able car  to  ride  In,  •  •  •  then  the  defend- 
ant performed  all  the  duty  It  owed  plaintiff; 
and.  If  you  so  believe,  your  verdict  will  be  for 
defendant."  Held,  tbat  the  charge  was  not  ob* 
jectionahle  as  making  tiie  defendant  an  iiuRir* 
CT  of  the  condition  of  the  car. 


■RflbMrlnK  dt&isd  Jiauw?  »,  1901. 


4.  Where  there  Is  no  evidenco  fai  ■  pemmal 
Injury  action  that  sums  eipended  for  m«didse 
and  doctors'  bills  were  reasonable^  it  is  wror 
to  charge  that  a  recovery  might  Include  all 
necessary  and  reasonable  sums  so  axpeoded  «r 
incurred. 

Appeal  from  District  Court,  Hopkins  Coun- 
ty; H.  C  Conner,  Judge. 

Action  by  P.  B.  Harrison  against  tbe  Mis- 
souri, Kansas  ft  Texas  Railway  Company. 
Judgment  tor  plalntU!*  and  defendaat  ap- 
peals. Modified. 

T.  a.  Miller  and  Ferkbu^  Oraddock  ft  Wall, 
for  appellant  Oosbr  ft  Dinsmore^  for  ap- 
pellee. 

B0OKH0nT,J.  This  Is  an  action  for  dam- 
agea  for  personal  Injuries  to  ptelnttff  and 
bis  wife,  all^^  to  have  been  sustained 
them  as  passengers  on  a  trip  from  Wlnns- 
boro,  Tex.,  to  Qeneva,  Oa.,  caused  by  om- 
tracUng  cold  In  the  coach.  There  was  a  trial 
before  a  Jury  February  7,  1908,  resnltliv  ^ 
a  verdict  and  judgment  for  appellee  for 
13, BOO.  Defendant  appealed. 

It  is  contended  that  the  court  erred  la  tbe 
second  paragraph  of  tbe  charge,  which  reads: 

**If  yon  find  for  the  plaintiff  on  the  is- 
sue last  above  submitted,  and  you  farther  be- 
lieve Uiat,  in  consequence  of  getting  cold,  in 
said  car  from  Wlnnsboro  to  Shrev^mrt 
plaintiff  and  his  wife,  or  eltbw  of  them,  con- 
tracted ctfld,  and  yoD  believe  snch  cold  re- 
sulted in  sickuess  to  the  plaintiff  and  his 
wife,  or  etttaer  of  them,  as  allied  plain* 
tiff,  and  yon  brieve  that  the  cold  and  Big- 
ness of  plalntUC  and  his  wife,  w  tfther  of 
them,  if  any,  was  directly  and  solely  caused 
by  the  negligence.  If  any,  of  the  servants  of 
defendant  oa  Its  own  line,  ot  if  yon  b^ere 
ttie  employte  of  the  connecting  carrion,  or 
eltiier  of  them,  Called  to  fnmlsh  plalntttC  and 
bis  wife  with  a  reasonably  warm  and  oom- 
fortable  car  to  ride  In  after  they  1^  Shrerc^ 
port,  and  you  believe  the  plaintiff  and  Ills 
wife  were  compelled  to  ride  in  a  cold  and 
uncomfortable  car  after  leaving.  Sfarereqpm^ 
and  yon  believe  the  servants  of  tiie  cnuieet- 
Ing  carriers,  or  either  of  them,  were  snlltj 
of  n^llgence,  as  that  term  is  herelnbefbva 
d^ned,  in  failing  to  fnmlsh  the  plalntUt  and 
his  wife  with  a  reasonably  warm  and  eont- 
fortable  car,  If  you  find  tbej  so  failed,  and 
yon  believe  the  negligence,  If  any,  of  tbe  de- 
fendant, on  Its  own  line,  as  above  eiqriaiited. 
concurring  with  the  n^Ugence,  If  any,  of  the 
connecting  carriers,  or  either  of  Uwm,  was 
tbe  cause  of  tbe  sickness  of  i^lntlff  and  bla 
wife,  or  either  of  them,  then  yon  will  all 
also  find  for  the  plaintiff  snch  sum  as  wil] 
now,  In  cash,  compensate  plaintiff  tor  ttie 
physical  pain  and  mental  angnlsb,  if  any,  tbat 
he  and  his  wife,  or  ^ther  of  them,  solTered 
and  will  sufltt  ia  consequence  of  wasb  wAtA- 
nesa.  If  any,  and  the  ^ect,  If  any,  of  xdaln- 
tUTs  sickness  up«i  bis  aldllty  to  labor  and 
earn  money,  and  all  necessary  and  reasonable 
sums  be  has  paid  or  Incurred  for  medldiie 
and  docton^  bills  for  himself  and  vtte  in 


Digitized  by  Google 


Ter) 


MISSOURI,  K.  A  T.  BY.  CO.  t.  HARBISON. 


1037 


conseqneiice  of  inch  ^cknees.  Bat  If  7011 
believe  from  the  evidence  that  the  d^ndant 
furnished  the  pl&lntlff  and  his  wife  with  a 
reasonably  comfortable  car  to  ride  In  from 
Wlnnsboro  to  Shrevepoil;  then  the  defendant 
performed  all  the  duty  It  owed  to  plaintiff, 
and,  if  you  bo  believe,  your  verdict  will  be 
for  the  defendant,  or  If  you  believe  the  de- 
fendant did  fail  to  fomlsh  tbe  plafntlfl  and 
bla  wife  a  reasonably  comfortable  car  from 
Wlnnsboro  to  Shreveport,  and  was  negli- 
gent, and  that  plaintiff  and  his  vrlfe  suffered 
cold  from  the  trip  to  Shreveport,  yet  you  will 
And  for  the  defendant  on  the  Issue  of  sick- 
ness unless  you  further  believe  the  negli- 
gence, if  any,  of  the  defendant,  on  its  own 
line,  contributed  to  cause,  and  concurred  in 
oauslng,  the  slcknesB.  Or  if  you  believe  the 
negligence,  if  any,  of  the  connecting  carriers 
alone,  was  the  canse  of  the  sickness,  yon  will 
find  for  the  defendant  on  the  Issue  of  sick- 
nesB." 

The  trial  Judge,  after  ha^ng  given  a  full 
definition  of  negligence,  insti'ucted  the  Jury 
In  the  first  paragraph  of  the  charge.  In  effect, 
that  If  appellee  and  his  wife  were  passen- 
gers upon  appellanlfs  train,  operated  by  it 
between  Wlnnsboro  and  Shreveport.  Ul,  and 
the  day  was  cold  and  disagreeable,  and  the 
servants  and  agents  of  appellant  failed  to 
inovide  them  with  a  reasonably  warm  and 
comfortable  car,  and  such  failure  constitut- 
ed negligence  on  the  part  of  appelant,  and, 
as  a  proximate  result  of  such  negligence,  ap- 
pellee and  his  wife,  or  either  of  them,  became 
cold,  and  sutrered  thereAwm,  then  appellant 
would  be  liable  to  aivellee  for  such  suffer- 
ing. No  objection  is  made  to  this  paragraph 
of  the  charge. 

It  was  shown  that  the  tickets  purchased  by 
appellee  and  his  wife,  and  by  virtue  of  which 
they  became  passengers  upon  a^tilant's 
train,  were  excursion  coupon  tickets.  The 
first  coupon  was  from  Wlunsbore  to  Shreve- 
port, and  there  was  attached  one  coupon  en- 
titling them  to  passage  over  the  line  of  each 
of  the  connecting  carriers.  The  tickets  stip- 
ulated that  in  selling  the  tickets  the  appel- 
lant company  "acta  as  agent  only,  and  is  not 
responsible  beyond  Its  own  line."  It  is  in- 
sisted that  the  appellant  could  lawfully  limit 
Its  liability  to  Injuries  occurring  on  its  own 
line,  and,  It  having  done  so,  there  can  be  no 
recovery  against  It  for  Injuries  occurring  on 
the  connecting  lines.  It  Is  held  that  a  selling 
carrier  may  by  contract  limit  its  obligation 
as  to  safe  transit  of  passengers  over  sev^al 
connecting  lines  to  Its  own  line.  A  carrier 
cannot,  however,  relieve  itself  from  respon- 
slblll^  for  want  of  ordinary  care.  Harris  v. 
Howe,  74  Tex.  634,  12  S.  W.  224,  B  I*  B.  A. 
777,  16  Am.  8t  Rep.  882.  In  the  Instant  case 
the  uncontroverted  evidence  showed  that  the 
appellant  advertised  and  held  out  to  the  peo- 
ple of  Hopkins  and  adjoining  counties,  In- 
cluding Baina  county,  that  it  would  run 
through  trains,  without  change  of  cars,  from 
Wlnnsboro  to  Birmingham,  Ala.  It  famished 


a  car  which  was  defective,  in  that  the  steam 
pipes  for  heatlug  it  were  broken  and  use- 
less for  that  purpose,  and  the  break  Indicat- 
ed that  such  had  been  the  conditi<m  of  the 
pipes  tor  a  long  time,  and  such  condition 
could  be  easily  discovered  by  inspection.  The 
only  other  means  for  heating  the  car  vras  a 
small  stove  in  one  end  of  the  car,  and  no 
fuel  was  provided  for  the  stove.  The  train 
was  made  up  by  appellant  on  Its  lines,  and 
it  had  empl<^e8  at  Greenville,  whose  duty  it 
was  to  Inspect  all  cars,  Including  stoves, 
steam  pipes,  and  beating  apparatus.  There 
is  evidence  that  appellee  and  his  -wtte  wete 
directed  to,  and  did,  take  this  car.  There  Is 
evidence  to  Justify  the  finding  of  the  Jury 
that  the  car  was  not  kept  reasonably  warm 
and  comfortable  between  Wlnnsboro,  the  sta- 
tion where  appellee  and  his  vrlfe  took  pasa- 
age,  and  Shreveport.  the  terminus  of  appel- 
Icnt's  line,  and  that  by  reason  thereof  they 
suffered  and  were  Injured.  Under  these  facts 
the  limiting  by  appellant  of  Its  liability  for 
injuries  to  those  occurring  on  Its  own  line 
would  not  relieve  it  from  liability  if  Its  act 
in  furnishing  the  car  and  delivering  the  same 
to  the  connecting  carrier  was  negligence. 
Appellaut  nndw  its  first  assignment  of  vr- 
I  ror,  presents  the  proposition  that  '^rhere  the 
:  act  of  one  wrongdoor  is  separate  and  inde- 
I  pendent  of,  and  not  in  association  or  con- 
I  cert  with,  the  act  of  another  wrongdoer,  who 
does  the  same  or  a  similar  act.  there  is  no 
Joint  UaUUty  of  such  wrongdoers.   Each  Is 
liable  only  for  the  Injury  caused  by  him, 
and  ndther  is  liable  for  such  injury  as  may 
I  have  been  caused  by  the  other.   It  having 
I  been  shown  by  the  evidence  that  each  of  the 
I  compunies  owning  the  several  lines  consti- 
j  tuting  the  through  route  from  Wlnnsboro, 
I  Tex.,  to  ,Geaeva,  Oa.,  was  acting  for  itself, 
i  and  that  the  tickets  of  the  plaintiff  and  his 
I  wife,  wltti  the  coupons  attached,  constituted 
with  each  of  such  companies  a  s^mrate  con- 
tract, the  charge  of  the  court  was  erroneous. 
In  making  the  appellant  liable  for  8tt<di 
:  Injuries  as  resulted  from  the  negligence  of 
:  the  carriers  other  than  the  appellant."   If  an 
accident  occurs  tnm  two  causes,  both  due  to 
negligence  of  different  persMis,  hut  together 
one  efficient  cause,  then  all  the  carriers  whose 
I  acts  contributed  to  the  accident  are  liable  for 
i  an  Injury  resulting,  and  the  negligence  of 
one  furnishes  no  excuse  for  the  n^llgence  of 
the  other.  ■  By.  Co.  v.  McWhirter,  77  Tex. 
860.  14  S.  W.  26,  19  Am.  St  Rep.  756,  and 
authorities  cited.   Nor  is  It  necessary  that 
the  negligent  acts  of  tiie  different  persons 
shall  concur  In  potut  of  time.   If  the  injury 
Is  produced  by  the  concurrent  acts  of  negli- 
gence of  two  or  more  persons,  although  their 
acts  are  distinct  and  separate,  they  incur  a 
Joint  liability  for  the  injury  they  produce. 
Gonzales  v.  City  of  Galveston,  84  Tex.  S,  19 
S.  W.  284.  31  Am.  St.  Rep.  17;  Pugh  v.  By. 
Co.,  101  Ky.  77,  39  8.  W.  696,  72  Am.  St.  Rep. 
392;  CartervlIIe  v.  Oook,  128  111.  165,  22  N.  IK 
14,  4  li.  B.  A.  721,  16  Am.  8t  Bep.  248.  In 
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tbe  case  of  Gonzales  v.  City  of  Galveston, 
above  cited,  It  was  sbown  that  lumber  bad 
been  piled  Id  a  public  street  of  Galveston 
b7  a  firm  of  lumber  dealers.  A  drayman 
baulins  lumber  loaded  diagonally  on  his 
dray  turned  into  tbe  street  from  an  alley, 
and,  in  passing  tbe  pile  of  lumber,  came  la 
contact  tberewitb,  and  knocked  off  some 
heavy  pieces  on  tbe  opposite  side  from  him, 
striking  tbe  cblld  of  tbe  appellant,  Gonzales, 
and  severely  Injuring  it  In  a  suit  against 
tbe  city  to  recover  damages  for  tbe  injury 
to  tbe  cblid,  a  recovery  vras  sougbt  on  the 
theory  that  tbe  placing  of  tbe  lumber  in  the 
street  was  unlawful;  that  the  city  authorities 
knew  It  was  there,  and  wrongfully  and  negli- 
gently suffered  It  to  remain  there.  The  lia- 
bility of  the  city  was  based  upon  Its  negli- 
gence In  failing  to  remove  tbe  lumber.  The 
city  contended  that,  conceding  tbe  city  had 
notice  that  the  lumber  was  piled.  In  tbe  street, 
and  that  It  was  negligent  in  not  causing  tbe 
same  to  be  removed,  yet  tbe  injury  was  caus- 
ed, by  an  Intermediate  agency— by  tbe  act  of 
the  drayman  as  tbe  proximate  cause— and 
the  city  was  not  liable.  In  disposing  of  this 
contention,  the  court  says:  "We  do  not  think 
this  is  tbe  principle  governing  this  case.  If 
It  should  be  beld  that  It  was  negligence  on 
the  part  of  defendant  at  the  time  of  the 
injury  to  have  failed  to  remove  the  obstruc- 
tion from  the  street,  and  this  failure  and 
tbe  act  of  the  drayman,  both  concurring, 
caused  the  injury,  the  city  would  be  liable. 
This  would  be  true  whether  the  act  of  tbe 
drayman  was  negligent  or  not"  Tbe  court 
further  held  that  "If  the  presence  of  tbe  lum- 
ber pile  in  tbe  street  was  at  the  time  charge- 
able to  the  negligence  of  the  city,  and  such 
negligence,  together  with  tbe  act  of  the  dray- 
man, caused  tbe  Injury,  It  would  be,  in  part, 
the  proximate  cause."  The  appellant^  having 
advertised  that  the  excursion  train  would 
start  on  Its  lines  at  a  point  designated,  and 
that  It  would  run  a  through  train  without 
change  of  cars,  undertook  to  provide  suitable 
cars  for  the  through  trip;  and  If  It  furnished 
a  defective  car,  and  delivered  the  same  to  tbe 
connecting  carrier,  It  must  have  contemplat- 
ed that  the  connecting  carrier  might  also  con- 
tinue to  operate  such  car  on  the  trip.  The 
act  of  the  appellant  In  f urnlsbing  a  defective 
car,  and  in  delivering  tbe  same  to  tbe  con- 
necting carrier,  was  negligence;  and,  It  hav- 
ing nndertaken  to  operate  a  thEougb  train 
without  change  of  cars,  the  appellant  became 
responsible  for  injuries  resulting  from  such 
defects  while  such  car  was  being  operated  by 
the  connecting  carrier.  Between  Slireveport, 
La.,  and  Meridian,  Miss.,  the  weather  was 
cold  and  disagreeable,  and  the  car  was  cold 
and  uncomfortable,  and  appellee  and  his  wife 
suffered  therefrom.  At  Meridian,  Miss.,  tbe 
car  was  cut  out  of  the  train,  and  another  sub- 
stituted therefor.  The  evidence  showed  that 
the  defect  in  tbe  beating  equipment  of  the 
car  waa  such  that  it  could  and  Bbonld  have 


been  discovered  upon  Inspecting  the  car.  It 
seems  that  the  conductor  of  tbe  train  from 
WInnsboro  to  Shreveport  had  actual  notice  of 
tbe  defect.  If  It  be  true  that  the  connecting 
carrier  was  negligent  In  falling  to  Inspect  the 
car  and  In  operating  tbe  defective  car,  this 
would  not  relieve  appellant  from  Its  negli- 
gence in  providing  a  defective  car  for  the 
through  trip.  If  the  connecting  carrier  was 
negligent  in  falling  to  Inspect  the  car,  then, 
under  the  facts  shown,  the  ap[>el1aDt  and 
such  connecting  carrier  were  both  liable,  and 
appellee  could  recover  from  both  or  either  of 
them.  This  was  tbe  principle  announced  in 
tbe  chai^  complained  of,  and  In  this  resjKCt 
tbe  charge  Is  correct. 

Tbe  charge  Is  not  subject  to  tbe  criticism 
that  It  is  upon  the  weight  of  the  evidence,  in 
assuming  that  ttie  appellant  furnished  the 
car  for  the  trip.  As  stated,  the  nncontrovert- 
ed  testimony  was  to  tbe  effect  that  tbe  ap- 
pellant undertook  to  operate  a  through  train 
without  change  of  cars  from  Greenville  to 
Birmingham,  Ala.  Tbe  court  was  authorized 
to  assume  this  as  an  established  fact.  Xor 
did  the  court  err  in  falling  to  limit  the 
appellant's  liability  to  such  Injorles  as  were 
suffered  by  appellee  and  bis  wife  on  appd- 
lant's  line.  The  appellant  could  not  by  con- 
tract relieve  Itself  from  its  negligence  in  ftir- 
nisblng  tbe  defective  car.  Its  Diligence  in 
furnishing  the  defective  car,  under  the  facts 
stated,  was  tbe  proximate  cause  of  the  in- 
juries to  ai^Uee  and  bis  wife.  While  it  was 
not  the  sole  cause,  It  v<ras  the  concurring 
cause— sncb  as  m^ht  reasonably  have  been 
contemplated  as  InTolving  tbe  result,  nnder 
tbe  attending  circumstances.  84  Tex.  7,  19 
S.  W.  284,  31  Am.  St  Bep.  17.  In  addition  to 
tbe  authorltieB  cited  as  bearing  upon  the 
questions  discussed,  see  Scale  v.  By.  Co..  65 
Tex.  274,  67  Am.  Bep.  602;  Stone  v.  Dickin- 
son, 5  Allen,  29,  81  Am.  Dec.  727;  1  Sber- 
man  &  Bedfleld  on  Neg.  i  31;  Jones  v. 
George,  61  Tex.  353,  48  Am.  Bep.  280.  Suth- 
erland on  Dam.  (3d  Ed.)  $  36i  p.  113.  and 
section  38,  p.  116. 

Complaint  is  made  that  one  clause  of  tbla 
paragraph  of  the  charge  la  upon  the  weight 
of  evidence,  in  that  It  makes  the  appellant  an 
Insurer  as  to  the  condition  of  the  car.  Tbe 
clause  complained  of  reads:  "But  if  yon  be- 
lieve from  the  evidence  that  tlie  defendant 
furnished  the  plaintiff  and  bis  wife  with  a 
reasonably  comfortable  car  to  ride  in  from 
WInnsboro  to  Shrev^mrt,  then  the  defendant 
performed  all  the  duty  it  owed  plaintiff;  and. 
if  you  so  believe,  your  verdict  will  be  for 
tbe  defendant."  This  was  a  defoislTe  cbaive, 
in  which  tbe  court  gave  the  converse  of  the 
propositions  wherein  be  announced  the  prin- 
ciple upon  which  a  recovery  could  be  had  by 
appellee.  This  charge  does  not  state  af- 
firmatively that  appellant  would  be  liable  If 
it  did  not  furnish  a  reasonably  warm  ud 
comfortable  car.  No  special  chars*  wna  le- 
qaested  by  the  appellant  Wa  are  of  the 
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oplDlon  fb&t  the  cbacge,  when  eonildered  In 
connectloii  with  the  preceding  paragraphs.  Is 
not  subject  to  the  ciitlclsm  made. 

It  Is  farther  Insisted  that  the  charge  Is 
eiToneoos  In  authorizing  a  recoverr  against 
appellant  for  the  necessary  and  reasonable 
sums  paid  or  Incurred  by  appellee  for  medi- 
cine and  doctors'  bills  for  himself  and  wife, 
because  there  was  no  evidence  that  the  sums 
so  paid  were  teaatmable.  This  criticism  Is 
Just,  and  appellant's  contention  In  this  re- 
spect is  sustained.  Wheeler  t.  By.  Co.,  91 
Tex.  856.  43  S.  W.  876;  By.  Co.  t.  Howell,  92 
Tex.  147,  46  S.  W.  630;  By.  Oo.  t.  Warren, 
90  Tex.  B66,  40  S.  W.  6.  Appellee,  however, 
offers  to  cure  this  error  by  remitting  the 
amonnt  of  these  bills,  $210,  as  shown  by  the 
evidence. 

There  was  no  error  in  refusing  appellant's 
qtedal  charge  No.  2  In  refraence  to  the  bur- 
den of  proof.  The  courf  s  charge  placed  the 
burden  of  proof  upon  appellee,  and  it  was 
not  necessary  to  repeat  the  same. 

The  Judgment  will  be  reformed,  and  cred- 
ited with  $210,  as  of  the  date  of  its  rendition 
in  the  trial  court,  and,  as  r^ormed,  the  same 
is  aflhmed.  The  costs  of  this  appeal  are  tax- 
ed against  appellee.  Reformed  and  affirmed. 


BAIOLBB  V.  POFB. 
(Court  ot  OItU  Appeals  of  Texas.   Dec.  28, 
1903.) 

TRESPASS  TO  TRT  TITLE— DBFBNSB  OF  AD- 
VERSE POSSESSION—QUESTION  FOR  JURY. 
1.  Where,  ia  trespass  to  try  title,  defended 
on  the  groDDd  of  adverse  possessioa  under  the 
lO-rears  statute  of  limitations,  there  was  evi- 
dence tending:  to  show  such  possession  by  de- 
fendant, or  persons  holding  nnder  him,  of  at 
least  a  portion  of  the  lot  in  controversy,  it  was 
error  to  refase  to  submit  the  queation  of  limita- 
tions to  the  jury. 

Appeal  from  District  Court,  Travis  Conn- 
ty;  R.  L.  Penn,  Judge. 

Action  by  3.  H.  Pope  against  K  P.  Halg- 
ler.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

James  &  Telser,  for  p*»pellant.  J.  P.  Ha- 

mer,  for  appellee. 

KEY,  J.  This  Is  an  action  of  trespass  to 
try  title,  the  subject-matter  being  a  town  lot 
situated  In  the  dty  of  Austin.  Appellee  was 
plaintiff,  and  appellant  defendant,  and  the 
original  petition  was  filed  October  24, 1902. 

One  of  the  pleas  relied  on  by  the  defend- 
ant was  the  10-years  statute  of  limitations. 
After  bearing  all  the  testimony,  the  trial 
court  directed  a  verdict  for  the  plaintiff,  and 
the  correctness  of  so  doing  is  the  only  ques- 
tion presented  for  decision. 

On  January  8,  1889,  the  defendant  execut- 
ed a  deed  of  trust  to  Jfas^  V.  Bergen,  trustee, 
with  a  covenant  of  general  warrant  of  title, 
conveying  the  property  In  controversy,  to 
secure  a  note  executed  by  the  defendant  to 
the  slaintUL   Thereafter  a  suit  was  com- 


menced In  the  district  court  of  Travis  coun- 
ty, which  on  May  18.  1891,  resulted  in  a 
Judgment  for  Pope  and  against  Halgler  for 
the  amount  of  the  note,  and  foreclosure  of 
the  Hen  on  the  property.  Under  an  order  of 
sale  Issued  to  enforce  that  Judgment,  the 
property  In  controversy  was  on  August  18, 
1891,  sold  and  conveyed  to  Lula  O.  Temple* 
ton.  who  thereafter  conveyed  ft  to  John  H. 
Pope,  the  plaintiff.  Adjoining  the  lot  In  con- 
troversy 1b  a  lot  owned  by  two  of  the  defend- 
ant's children,  upon  which  is  a  residence  in 
which  the  defendant  has  resided  since  1896. 
For  several  years  the  entire  lot  in  contro- 
versy was  Inclosed  by  a  fence,  which  con- 
nected with  the  fence  Inclosing  the  lot  on 
which  the  residence  was  situated.  The  de- 
fendant submitted  testimony  tending  to  show 
that  for  more  than  10  years  next  preceding 
this  snlt.  and  after  title  had  passed  from 
him  under  the  foreclosure  sale,  be.  or  per- 
sons holding  nnder  him.  bad  been  In  exclu- 
sive, continuous,  and  adverse  occupancy  of 
the  house  on  the  adjoining  lot  and  In  ad- 
verse possession  of,  and  using  at  least  a  por- 
tion of,  the  lot  in  controversy.  However, 
during  that  time  much  of  the  fence>-perhaps 
half  of  it— was  removed;  and,  for  two  or 
three  years  of  the  time  required  to  constitute 
the  bar.  all  of  the  lot  was  not  Inclosed,  nor 
was  it  all,  during  that  time,  In  the  actual 
possession  of  the  defendant.  But  there  was 
testimony  tending  to  show  that  during  the 
time  of  the  break  In  the  larger  inclosure  the 
defendant  had  a  smaller  Inclosure  on  one  end 
of  the  lot,  which  he  used  as  a  cowpen.  As 
to  fbe  exact  dimensions  of  the  latter,  the  evi- 
dence was  uncertain.  There  was  also  testi- 
mony tending  to  show  that  during  all  the 
time  referred  to  the  defendant  was  assert- 
ing claim  to  the  entire  lot 

The  record  indicates  tliat  the  trial  court 
was  of  the  opinion  (1)  that  the  evidence  was 
too  uncertain  as  to  the  location  and  dimen- 
sions of  the  cowpen  to  warrant  a  verdict  and 
Judgment  for  the  defendant  for  that  part  of 
the  land;  and  (2)  that  as  the  defendant  had 
not  been  In  actual  possesion  of  the  remain- 
der for  10  consecutive  years,  and  had  failed 
to  show  that  he  claimed  under  some  charac- 
ter of  written  Instrument  fixing  the  bounda- 
ries of  his  claim,  his  plea  of  limitation  could 
not  prevail. 

Whether  or  not  the  court  was  correct  on 
the  first  point  we  deem  It  uunecessary  to 
decide,  as  upon  another  trial  the  location  and 
dimensions  of  the  cowpen  can  be  shown. 

On  the  other  question,  however,  the  trial 
court  fell  Into  error.  Pearson  v.  Boyd,  62 
Tex.  541;  Craig  v.  Cartwright  65  Tex.  413; 
Simpson  V.  Johnson  (Tex.  Sup.)  46  a  W.  628; 
McCarty  v.  Johnson  (Tex,  Civ.  App.)  49  S. 
W.  1099;  Nativel  v.  Raymond  (Civ.  App.j 
59  S.  W.  311.  1  Tex.  Ct.  Rep.  210.  In  the 
last  case  cited,  it  was  shown  that  for  more 
than  10  years  the  defendant  bad  been  In  ac- 
tual adverse  possession  of  a  portion  of  a  sur- 
vey, claiming  all  of  It;  and,  although  he 
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claimed  under  no  manlment  of  title  fixing 
botmdarleB,  the  Court  of  Civil  Appeals  held 
that  he  had  acquli'ed  title  to  the  entire  •ut' 
vey  nnder  the  lO-yeare  statute  of  limitations. 
That  was  the  only  question  Involved  in  the 
appeal,  and,  as  the  Supreme  Court  refused 
to  grant  a  writ  of  error,  that  case  may  now 
be  regarded  as  final  authority  on  that  point 
Our  conclusion  la  tliat  the  trial  court  erred 
In  not  submitting  to  the  Jury  the  question  of 
limitation,  and  therefore  the  judgment  will 
be  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 


FARLST  T.  MISSOURI,  K.  ft  T.  BT.  CO. 
OP  TEXAS.* 

(Court  ot  CStU  Appeals  of  T^xas.  Dec.  18k 

1908.) 

SBRTANT'S  XNJtmiHB-DAMAOBS-ADHQUAOT 
07  TXRDICT— APPEAI^PRBJUDI- 
CIAL  BRROR. 

1.  In  an  action  for  servftnt's  injaries,  erl* 
dence  examined,  and  held  not  to  show  that  a 
verdict  for  $1,000  was  so  small  aa  to  indicate 
that  it  was  the  result  of  paB6t<xi,  prejudice,  or 
mistake  so  as  to  warrant  tae  Oonrt  of  Civil  Ap- 
peals in  setting  the  same  aside,  after  the  trial 
court  had  refused  to  do  so,  under  Rev.  St. 
1879,  art.  1448,  providing  that  new  trials  may 
be  granted  as  well  when  the  damages  are  too 
nnalt  as  when  they  are  too  large. 

2.  On  appeal  by  plalntilE  from  a  Judgment  for 
him  on  tne  ground  of  inadequacy  of  the  ver^ 
diet,  error  in  the  admission  or  exclusion  of  evi- 
dence on  issaea  found  in  his  favor  Is  harmless. 

Appeal  from  District  Court,  Orayson  Coun- 
ty; Rice  Maxey,  Judge. 

Action  by  E.  Farley  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Tex- 
as. From  a  Judgment  for  plaintiff,  he  ap- 
peals. Affirmed. 

Wolfe,  Hare  &  Semple  and  Smith,  Temple- 
ton  &  Tolbert,  for  appellant.  T.  S.  Miller 
and  Head  &  Dlllard,  for  appellee. 

TAIiBOT,  J.  Farley  brought  this  solt  In 
the  district  court  of  Grayson  county  to  re- 
corer  damages  sustained  by  reason  of  per- 
sonal Injuries  alleged  to  have  be^  inflicted 
upon  him  tttrough  the  negl^ence  Of  the  de- 
fendant railway  company  while  at  wwk  in 
its  r^Alr  shop  as  a  machinist  There  was  a 
trial  by  Jury,  and  a  verdict  and  Judgment 
for  plalntur  for  fl,000.  Plaintiff,  being  dis- 
satisfled  with  the  amount  of  this  Judgment, 
has  perfected  an  appeal  to  tiiis  court 

Plaintiff  alleged.  In  substance,  that  on  De- 
cember 22,  1901,  he  was  In  the  employ  of 
defendant  as  a  machinist  in  its  shop  at  Den- 
Ism,  Tex.;  that  In  the  performance  of  his 
duties  It  became  necessary  for  him  to  oper* 
ate  an  electric  crane  or  ear  constructed  in 
said  shop,  to  be  used  in  moving  engine 
wheels  and  axles  to  and  from  a  wheel  lathe 
where  they  were  prepared  for  use  In  con- 
structing and  repairing  locomotives;  that 
said  crane  or  car  was  propelled  by  electricity, 
and  was  operated  on  a  track,  like  a  locomo- 

*BelMarliic  denied  Jsnoarj'  9,  UOL 


tive,  elevated  about  10  feet  aboTe  the  flocn-  of 
said  shop.  He  charged  negligence  on  the 
part  of  defendant  In  the  construction  of  aald 
crane  or  car  and  said  trade,  and  that  both 
were  negllgenUy  permitted  to  become  out  of 
r^Mdr,  the  wheels  to  become  worn,  and  the 
parts  of  same  to  become  loose  and  insecure, 
and  the  timbm  on  which  same  rested  to 
spread,  so  that  the  crane  would  run  off  the 
track;  that  defendant  had  notice  of  the  con- 
dition of  the  said  crane  and  track  and  that 
the  same  was  dangerous;  that  about  Decem- 
ber IS.  1901,  he  (plalntUC)  learned  that  the 
crane  and  track  were  out  of  repair,  and  re- 
ported this  condition  to  hla  foreman,  and  the 
foreman  promised  to  repair  and  fix  them; 
that  about  4  o'clock  a.  m.,  December  22, 1901, 
while  plaintitr  was  moving  a  pair  of  driving 
wheels  of  a  locomotive  with  said  crane,  ft, 
together  with  said  wheels,  fell  from  the  safd 
track  down  upon  plaintiff,  and  broke  hla  right 
leg  between  the  knee  and  hip,  cut  a  gash  in 
his  head,  burned  his  left  forearm  with  tiee- 
tridty,  bruised  and  injured  bis  left  elbow, 
shoulder,  back,  spinal  column,  and  left  leg; 
that  said  Injuries  are  permanent,  hare  caused 
mental  and  physical  pain,  and  will  prevent 
him  from  doing  any  work;  that  said  In- 
juries have  and  will  in  future  cause  his  time, 
worth  $125  per  month,  to  be  a  total  losa, 
have  and  will  In  future  canse  him  to  incnr 
expense  for  medicine  and  doctor's  bills  in 
the  sum  of  $1,000;  that  when  he  was  in- 
jured it  was  dark,  and  impossible  for  him  to 
know  the  condition  of  the  crane,  and  he  sup- 
posed the  same  had  been  fixed.  Defendant 
denied  the  allegations  in  plaintiff's  petition, 
and  pleaded  specially  contributory  negligence 
and  assumed  risk. 

The  track  on  which  the  crane  or  car  was 
operated  was  about  12  feet  above  the  floor 
of  the  shop  in  which  plaintiff  was  at  work 
at  the  time  he  was  injured.  The  rails  of 
said  track  were  made  of  ordinary  railroad 
rails,  and  were  about  12  feet  apart  The 
crane  had  four  wheels,  two  of  which  ran  on 
each  rail  of  this  track,  and,  together  with 
the  driving  wheels  of  the  locomotive,  which 
.were  being  moved  by  plaintiff,  were  very 
heavy.  On  account  of  the  defective  construc- 
tion of  the  crane  or  track,  or  by  reason  of 
the  spreading  of  the  track  because  of  the 
same  becoming  loose  or  worn  and  othowlse 
out  of  repair,  the  crane  and  wheels  ran  off 
the  track,  fell,  and  injured  plaintiff.  The  de- 
fendant railway  company  was  guilty  of  neg^ 
Ugence  in  the  respects  alleged  by  plaintiff, 
and  such  n^llgence  was  the  proximate  cause 
of  plalntUTs  injuries.  There  was  no  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, and  the  verdict  of  the  Jury  and  Judg- 
ment of  the  court  are  warranted  and  sus- 
tained by  the  evidence. 

It  is  insisted  that  the  damages  allowed 
the  verdict  and  Judgment  are  manifestiy  too 
small  to  compensate  plaintiff  for  the  Injnries 
sustained,  and  that  the  trial  court  erred  In 
not  granting  plaintiff  a  new  trial.   Our  stat- 
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ate  proTldea  that  new  trials  may  be  grant- 
ed as  well  when  the  damages  are  manifest- 
ly too  small  as  when  they  are  too  large. 
Uer.  St.  1879,  art.  1448.  Many  cases  may  be 
found  In  which  the  question  of  excesslveness 
of  the  verdict  has  been  discussed  and  passed 
upon  by  our  courts,  but  the  research  we  have 
been  able  to  make  has  brought  to  our  knowl- 
edge but  few  where  the  smallness  of  the 
verdict  was  under  consideration.  To  the  rar- 
ity of  8ucb  verdicts  is  doubtless  due  the 
paucity  of  our  decisions  on  the  subject  As 
to  the  character  of  [rialntiff's  Injuries  and 
the  damages  sustained  by  him,  he  testified  In 
substance  as  follows:  "I  know  that  the 
crane  fell  on  me.  It  knocked  me  down,  cut 
a  hole  in  my  head,  mashed  my  arm  up,  and 
burned  my  wrist  with  an  electric  wire,  I 
suppose  it  was.  X  did  not  see  It  It  gashed 
my  bead  a  pretty  good  cut,  mashed  my  left 
arm  considerably,  burned  my  left  wrist  and 
forearm,  my  right  leg  was  broken  right  in 
through  the  thigh  between  the  knee  and  the 
blp.  It  was  broken,  I  should  Judge,  about 
six  inches  above  the  knee.  I  know  I  cannot 
nse  my  right  leg  only  wben  they  lift  it  up— 
this  whole  hip  end  whole  leg.  It  seems  my 
left  leg  was  injured.  It  was  a  fleab  Injury 
mostly.  My  left  heel  ^as  mashed  until  it 
hnrts  me  now  to  lie  on  it.  A  certain  way 
on  the  heel  it  hurts  me  a  great  deal.  My 
back  was  hurt  None  of  the  rest  of  my  in- 
juries seem  to  pain  me  as  mnch  as  my  back 
and  hip.  I  have  pain  yet  under  my  ribs. 
Acute  pain  is  low  down,  running  down  In 
my  hip  bones.  I  have  had  a  great  deal  of 
pain,  and  have  yet.  In  my  hip  bones.  I  do 
not  know  much  about  what  was  done  there 
after  the  crane  fell  on  me.  I  know  they  car- 
ried me  home,  and  the  doctor  was  called. 
I  cannot  tell  how  I  got  out  from  under  the 
crane,  but  I  got  out  myself.  I  cannot  tell 
yon  how  I  did  it  They  carried  me  home 
on  a  stretcher  end  put  me  to  bed.  I  took  my 
bed  on  account  of  injuries.  I  guess  I  did  not 
get  out  of  bed  for  about  six  monttis.  Dr. 
Acheson,  the  company  physician,  was  my 
physician,  and  he  treated  my  Injuries.  My 
injuries  caused  me  pain,  and  I  have  never 
been  free  from  pain  yet  At  the  time  these 
injnries  were  inflicted,  I  should  Judge  I  suf- 
fered a  good  deal.  They  gave  me  opiates,  so 
they  told  me.  I  know  my  injuries  hurt  me. 
I  had  a  great  deal  of  pain  at  the  time,  es- 
pecially my  back  and  blp  pained  me.  I  have 
suffered  pain  since  that  time.  I  have  never 
been  wlthont  It  I  have  not  seen  a  minute 
^vithout  it  I  am  sixty-one  years  old  past 
These  Injuries  w«re  Inflicted  over  a  year 
ago— a  year  ago  the  22d  of  last  month.  Be- 
fore I  was  hurt,  my  health  had  always  been 
reasonably  good.  I  was  never  tick  to  amount 
to  anything.  Some  six  or  eight  montba  be- 
fore I  got  hurt  I  had  some  stomach  trouble, 
caused  by  my  teeth.  I  had  tbe  teeth  taken 
6ut,  and  after  that  I  had  good  health.  I 
commenced  work  at  my  trade  as  an  appren- 
tice before  I  was  eighteen  years  old,  some- 
n  S.W.-e6 


thing  over  forty  years  ago.  During  that  time 
I  do  not  suppose  I  lost  two  weeks  from  my 
work  on  account  of  sickness.  I  was  never  sick, 
to  E^peak  of.  at  all  during  that  time.  Since  I 
got  hurt  my  hair  has  turned  considerably.  It 
has  turned  a  great  deal  In  the  last  year,  and 
makes  me  look  a  great  deal  oHer.  At  the  time 
I  was  Injured  I  was  paid  standard  wages  In 
the  shop,  thirty-three  cents  per  hour.  I  was 
working  ten  hours  a  day  and  drawing  eleven 
hours'  pay.  I  got  eleven  haul's*  pay  for  week 
day  nights,  and  Sunday  I  got  pay  for  Qfteen 
hours  toe  working  ten  hours.  I  worked  every 
night  Never  lost  a  night.  Since  I  got  hurt 
I  don't  suppose  I  could  do  much  work.  I 
have  not  been  able  to  try.  I  have  to  go  on 
my  crutches.  I  cannot  walk  at  all.  Cannot 
bear  any  weight  on  my  right  leg.  This  seems 
to  be  caused  by  my  blp.  My  right  leg  is  a 
good  deal  shorter  than  the  other.  I  Judge 
It  Is  an  inch  or  more  shorter.  This  leg  Is 
crooked  now.  It  Is  crooked  at  the  place 
where  It  was  broken.  My  knee  Is  stUf.  It 
has  been  that  way  ever  since  I  was  hurt. 
The  trouble  In  my  right  hip,  I  suppose,  was 
caused  from  my  being  hurt.  I  ncv^r  had 
any  trouble  with  It  before.  Before  I  was 
hurt  there  was  never  any  difference  in  tbe 
length  of  my  legs,  and  I  was  never  troubled 
with  my  right  knee.  (Witness  stands  ap  and 
exhibits  his  legs  to  the  Jury.)  I  should 
Judge  that  my  injuries  affected  my  nervous 
system.  I  can  hardly  do  anything;  hardly 
write  or  do  anything  else.  I  cannot  use  my 
right  hand  very  much.  I  can  do  nothing 
like  that  I  go  to  Jerking  and  trembling. 
Am  bothered  a  great  deal  about  sleeping. 
I  cannot  lie  well  on  my  back  on  account  of 
my  right  leg.  I  cannot  lean  over  on  that 
leg  because  the  knee  la  so  stiff  It  sticks  the 
foot  np.  And  wben  I  turn  over  on  the  left 
side  I  have  to  put  a  pillow  between  my  legs 
to  keep  them  apart  I  cannot  lie  with  them 
together  at  all.  I  cannot  lie  with  the  right- 
leg  across.  There  is  so  much  pain  In  my 
right  hip.  Before  I  was  hurt  my  nerve* 
were  good,  so  far  as  I  know.  I  never  had 
any  trouble  with  my  nerves.  I  have  not 
worked  since  I  was  hurt  Since  I  was  hurt 
I  have  gone  on  my  crutches  to  the  coal  bin 
and  got  a  small  coal  scuttle  full  of  coke,  one 
that  would  hold  about  half  an  ordinary  coal 
scuttle,  and  took  It  In  one  hand  and  moved 
one  cmtch,  and  then  took  It  in  the  other 
band  and  moved  the  other  cmtcb,  and  got 
into  the  house.  I  have  done  thfat  a  number 
of  times  to  help  the  women  folks.  That  is 
all  the  work  I  have  done  since  I  was  hurt. 
I  have  not  made  any  effort  to  get  any  em- 
ployment If  I  had  tried  to  find  any  at  all,  I 
could  not  have  done  It  I  have  not  felt  able, 
since  I  was  hurt,  to  try  to  get  employment 
I  am  considerably  nervous  now.  I  am  in 
pretty  good  order,  I  know,  but  still  I  couldn't 
do  much  labor.  Befwe  I  was  injured  I 
weighed  180  pounds,  and  now  I  weigh  186." 
On  cross-examination  he  testlfled:  "When  I 
worked  in  the  daytime  I  got  the  same  wages: 
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that  I  w«1wd  10  hoim  and  got  10  hom^ 
pay  at  88  cents  per  hour.  My  wages  then 
waa  an  aTerage  of  about  flOO  a  month,  I 
gnen.  Tli^  would  aTerage  more  than  nine- 
ty." 

PlalntUra  wife  testlfled:  "After  he  was 
hurt  be  waa  brought  home,  and  has  been 
there  at  home  all  the  time  since  then.  When 
he  was  brought  home  that  nlgbt  he  appeared 
to  be  aulfering.  He  waa  suffering  with  his 
back.  He  complained  of  his  back  and  hip 
and  arm.  He  did  not  complain  of  the  limb 
that  was  broken,  but  the  limb  that  was 
mashed  he  complained  of.  The  right  limb 
was  broken,  the  other  one  was  masbed.  He 
complained  of  the  left  limb.  He  has  never 
quit  complaining.  His  miser?  seemed  to  be 
about  or  6  months.  We  used  opiates  all 
the  time  to  numb  hia  pain.  'I  admlnistned 
these  medicines  to  him.'  He  has  not  done 
any  work  since  he  was  hurt" 

Dr.  Acheson  testlfled  that  he  was  the  lo- 
cal physician  for  the  defendant  railway  com- 
^pany.  That  he  had  known  plalntifF  for  a 
number  of  years.  That  plaintiff's  health  bad 
been  excellent  with  the  exception  of  one 
spell  of  sickness  extending  over  two  or  three 
days  about  three  years  ago.  "He  has  not 
been  weak  or  sickly  to  my  knowledge.  I 
was  called  to  attend  to  the  plaintiff's  In- 
juries about  the  22d  day  of  December,  1901. 
Plaintiff  remained  under  my  care  for  sev- 
eral mouths.  In  the  beglnoing  I  visited  him 
two  or  three  times  a  day.  dropping  after- 
wards to  twice  a  day,  and  finally  diminish- 
ing to  one  visit  a  day.  During  tliat  time  I 
made  thorough  examinations  of  the  plaintiff. 
For  a  period  of  two  or  three  weeks  the  ex- 
aminations were  dally.  Plaintiff  had  receiv- 
ed contusions  upon  tiie  body  which  resulted 
in  the  fracture  of  the  right  thigh  bone  and 
the  injury  of  the  tower  portion  of  the  spine, 
and  some  bruises  and  injuries  on  the  other 
parts  of  the  t>ody.  Plaintiff's  condition  fol- 
lowing his  injuries  was  one  of  prostration 
attended  by  fever,  indigestion,  and  disabili- 
ty, wblcb  made  his  case  for  a  time  almost 
hopeless.  Shortly  after  that  bis  digestion 
made  the  secretions  become  more  perfect, 
and  the  fracture  was  repaired,  though  very 
Blow  about  repairing.  At  the  end  of  six 
months  he  t>ecame  able  to  move  around  the 
house.  The  plaintiff,  as  a  result  of  his  in- 
juries, lias  not  fully  recovered.  I  don't  be- 
lieve he  will  be  able  to  do  as  much  lu  the 
future  as  when  he  was  injured.  The  injury 
received  by  plaintiff  caused  severe  pain  and 
suffering,  which  extended  over  a  period  of 
several  weeks.  I  do  not  know  whether  the 
plaintiff  is  now  suffering  pain  or  not.  After 
the  plaintiff  received  his  injuries  he  was  cou- 
ftned  to  his  bed  for  about  two  months  or 
more.  This  length  of  time  was  absolutely 
necessary  on  account  of  his  injuries.  The 
plaintiff's  injuries  have  affected  his  ability 
to  work  and  get  around.  The  injuries  have 
affected  the  system  in  such  a  way  tbat  It  is 
painful  for  blm  to  assume  the  stooping  po- 


sition, bat  I  cannot  say  how  mnch  nor  how 
long  this  condition  will  continue.   The  right 
leg  Is  likely  shorter  than  the  left    He  has 
not  been  able  to  use  It  The  bone  where  it 
was  broken  has  joined  together  at  tbe  place 
of  fracture,  and  Is  slightly  crooked,  as  Is 
normal,  and  as  It  ought  to  be.    The  bone 
where  it  was  fractured  has  grown  ba<^  and 
the  bone  is  not  weak  by  the  fact  that  it  is 
crooked;  and  the  thigh  bone  is  not  normally 
straight,  bat  crooked.  Plaintiff's  injuries  af- 
fected bis  nerves  and  nervous  s^tem,  and 
this  condition  continued  for  a  p^od  of  over 
alx  months.  The  only  broken  bone  in  plain- 
tUTa  body  was  his  right  thigh  bone,  which 
Is  now  healed,  and  there  la  a  good  union 
Plaintiff's  case  has  progressed,  and  contlnned 
improvement  la  expected  in  the  future.   I  do 
not  know  whether  plaintiff  could  get  along 
without  his  crutches  or  not    That  would 
depend  on  how  far  he  might  vrant  to  ga 
There  was  no  break  or  dislocation  of  any 
bones  except  the  right  thigh  bone,  and  that 
is  healed.  There  was'  no  break  or  diaiocatioD 
of  any  of  the  bony  tissue  about  his  arm. 
Plaintiff's  spinal  cord  was  in  no  way  injured, 
but  there  were  bruises  on  his  back.  Th^ 
were  no  breaks  or  dislocations  to  plaintilTs 
knees  or  ankles.    PlaintlfTs  age  would  nec~ 
essarity  make  his  recovery  from  injuries 
slower  than  it  would  in  a  young  person,  as 
far  as  the  nervous  or  muscular  system  la 
concerned.  It  takes  longer  to  right  tiie  secre- 
tions and  repair  the  injuries  to  muscular  and 
nervous  system,  and  the  bruises  are  general- 
ly slower  in  the  case  of  old  people,  but  in  the 
repair  of  bones  old  people  generally  encoun- 
ter repair  quicker  than  young  people."  This 
witness  testified  by  deposition  given  I>ecem- 
ber  9, 1902.   Plaintiff's  expectancy  waa  about 
14.00  years.    "In  my  surgeon's  report  made 
immediately  after  the  accident  I  said  that 
there  was  a  fracture  of  the  right  temur  on 
the  lower  third,  a  scalp  gash,  and  bruises  oo 
the  arms  and  back;  and  these  wore  the  only 
troubies  I  found.   The  bone,  where  It  was 
fractured,  Is  stronger  thin  beftwe  It  vis 
broken." 

The  rule  upon  the  question  InTOlred  In  this 
suit,  as  stated  In  Southerlaud  on  Damages 
(1st  Ed.)  voL  1,  p.  SIO,  seems  to  have  been 
generally  recognized.  He  says:  "Where 
there  is  not  a  ieg&I  measure  of  damages, 
and  wh»e  they  are  unliquidated,  and  tbe 
amount  thereof  Is  referred  to  the  discretion 
of  the  jury;  the  court  will  not  ordinarily  in- 
terfere with  the  verdict.  It  is  the  peculiar 
province  of  the  jury  to  decide  sach  cases  un- 
der appropriate  Instructions  from  the  court, 
and  the  law  does  not  recognize  In  the  latter 
the  power  to  substitute  its  own  judgment  for 
that  of  the  Jury.  Although  the  verdict  nu; 
be  considerably  more  or  less  than  In  the  judg- 
ment of  the  court  It  ougbt  to  have  been,  stiil 
it  will  decline  to  interfere  unless  the  amount 
Is  so  great  or  small  as  to  indicate  that  the 
jury  must  have  found  it  while  under  the  in- 
fluence of  passim,  prejudice,  or  gross  mis- 
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take.**  The  testlmoiiy  of  the  -wltaesses  In 
this  csae^  If  UteraUr  trne^  would  onqoestion- 
ably  entitle  plaintiff  to  a  verdict  for  a  larger 
amount  of  damages  tban  awarded  him.  Tak- 
ing Into  cimidderatlon,  bowever,  all  the  dr- 
comstanceB  of  tlie  ease,  and  the  action  of 
the  lower  court  In  reference  thweto.  can  It 
be  said  that  this  court  ou^t  to  conclude 
that  the  TenUct  rendered  was  the  result  of 
"accident  or  perrertsd  jndgmenti  and  not  of 
cool  and  Impartial  dellberatkm**?  In  the 
case  of  SUwood  ▼,  Weston  Union  TeL  Oo., 
45  N.  T.  653,  e  Am.  Bep.  140,  dted  by  coun- 
sel for  appellee.  It  Is  said  hj  RapaUo, 
apeaUng  for  the  court:  "It  is  undoubtedly 
the  general  rule  that,  where  unlmpeached 
^tnesses  testify  dlstliictly  and  positively  to 
a  fact;  and  are  nncontradlcted,  their  teatlmo> 
ny  should  be  credited,  and  have  the  effect  of 
OTorcomlng  a  mere  presumption.  But  this 
rule  Is  subject  to  many  quallfleattons.  There 
may  be  such  a  d^ree  of  Improbability  In  the 
statements  themselvea  as  to  deprive  them  of 
credit,  however  poaltively  made.  The  wit- 
nesses, thoDgh  unlmpeached.  may  have  audi 
an  interest  In  the  Question  at  Issue  as  to  af- 
fect their  credibility.  The  general  rules  laid 
down  in  the  books  at  a  time  when  interest 
absolutdy  disqualified  a  witness  jiecessarily 
assumed  the  witnesses  were  disinterested, 
^at  qualification  must.  In  the  present  state 
of  the  law,  be  added.  And,  furthermore,  it  Is 
often  a  difficult  question  to  decide  when  a 
witness  Is,  In  a  legal  sense,  uncontradicted. 
He  may  be  contradicted  by  drcumetances  as 
well  as  by  stetements  of  others  cmitrary  to 
his  own.  In  such  cases  courts  and  Juries 
are  not  bound  to  refrain  from  exercising 
their  Judgment,  and  to  blindly  adopt  the 
statemente  of  the  witness  for  the  simple  rea- 
son that  no  otbw  witness  had  denied  them 
and  that  the  cbaracto-  of  the  witness  is  not 
impeached."  Bee,  also,  Allison  v.  QuU,  Cot. 
&  &  F.  By.  (Tex.  Olv.  App.)  29  S.  W.  425; 
Newton  v.  Pope,  1  Cow.  110;  Lomer  v. 
Meeker.  26  N.  T.  861;  Walt  v.  McNeU,  7 
Mass.  261.  Numerous  cases  may  be  found 
in  the  reports  of  onr  own  courts  in  which  it 
has  been  said  in  effect  that,  althoogb  the 
court  might  be  of  the  (pinion  that  the  verdict 
of  the  Jury  was  too  large,  yet  appellate 
courts  should  be  very  cautious  in  dlaturUng 
them,  eapecUilly  when  the  court  below  had 
overruled  a  motion  for  a  new  triaL  In  the 
case  befttfe  us  the  plaintiff  was  inesent  In 
court  and  testified.  The  Jury  was  afforded 
an  opp(»tanlty  to  observe  his  appearance 
and  manner  of  testifying.  Notwithstanding 
he  claimed  to  have  suffered  from  nervous- 
ness and  great  mental  and  physical  pain 
since  the  date  of  bte  Injuries,  yet  he  further 
testified  that  he  had  Increased  In  weight  dur* 
ing  that  time  6  pounds;  that  at  the  time  he 
received  his  Injwles  he  wdghed  180  pounds, 
and  at  the  date  of  the  trial  he  weighed  186 
pounds.  When  reminded  of  hia  Increaae  in 
weight,  he  remarked  upon  the  witness  stand, 
"I  am  In  pretty  good  order,  I  know,  but  still 


I  couldn't  do  much  labor.'*  This  remark,  to- 
gether with  plaintlfTs  aK>earance  and  de- 
meanor, were  drcnmatances  and  legitimate 
evidoice  for  tibe  constdoation  of  the  Jury  in 
determining  the  weight  to  be  given  to  plaliF 
tiff's  testimony  and  In  determining  the  ac- 
tual extent  of  his  Injuries  and  sufferii^. 
That  they  cmduded  from  this  and  other  evi- 
dence the  same  had  been  exaggerated  by  the 
oral  statementa  of  the  witnesses  Is  evident 
by  tiidr  verdict,  and  we  do  not  feel  author- 
ised to  say  that  such  oonclnslon  was  not 
Justified.  The  testimony  of  Mrs,  Farley  adds 
but  little  strength  to  plaintiff's  case.  and. 
notwithstanding  the  testimony  of  the  phyri- 
dan  relative  to  plalntUTs  suffering  and  the 
time  he  suffered,  yet  It  occurs  to  us  that  the 
Jury  might  have  reasonably  conduded  from 
other  portions  of  his  testimony  and  other 
circumstances  of  the  case  that  the  only  real 
injury  plaintiff  sustained  was  a  ^ctnre  of 
the  leg.  Dr.  Acheson  testified:  "In  my  sor- 
geon's  report  made  Immediately  after  the  ac- 
ddent  I  said  that  there  was  a  fracture  of  the 
right  femur  on  the  lower  third,  a  scalp  gash, 
and  bruises  on  the  arm  and  back;  and  these 
were  the  only  troubles  I  found."  He  further 
states  that  the  bone  where  fractured  Is 
stronger  tban  before  it  was  broken.  His  tes- 
timony to  the  effect  that  It  was  painful  for 
plaintiff  to  assume  a  stooping  position  was 
evidently  based  on  what  plaintiff  told  him 
about  it,  as  the  injuries  to  plaintiff's  back  ajh 
pear  so  sUght.  frtun  the  physician's  descrip- 
tion of  them,  as  to  indicate  no  permanent- or 
serious  hurt  The  witneeses  were  in  the 
presence  of  the  court  and  Jury.  Both  heard 
them  testify,  and  had  a  better  opportunity 
of  Judging  of  their  credibility  than  this  court 
could  poadbly  have.  This  advantage  of  the 
trial  Jndge  and  Jury  has  often  been  adverted 
to  by  our  Supreme  C!ourt  in  passing  upon 
dmilar  questions  to  the  one  Invdved  here, 
and  that  court  has  usually  been  very  slow 
to  set  adde  the  verdict  of  the  Jury  where, 
as  in  this  case,  a  motion  fOr  a  new  trial  had 
been  ovdruled  by  the  Judge  who  predded  at 
the  trial  ITpon  the  whde  case  as  it  appears 
to  us.  we  are  not  inrepared  to  say  that  the 
amount  of  the  verdict  is  manifestly  too 
small,  and  that  we  would  be  warranted  In 
setting  it  aside. 

The  otiier  aaslgnmenta  of  error  relate  to 
rejection  of  evidence,  charge  of  the  court, 
and  newly  discovered  evidence  bearing  upon 
Issues  dedded  by  the  Jury  in  favor  of  the 
plalntlfl.  We  have  examined  these  asdgn- 
mentt,  and  believe  no  error  was  committed, 
except  possibly  in  the  charge  complained  of. 
The  issues.  howevCT,  to  which  thne  mlings 
relate,  having  been  found  in  ftivor  of  plain* 
tiff,  the  errors  therein,  if  any,  are  barmlen. 
and  we  deem  it  onneceaaary  to  discuss  them, 
as  they  cannot  affect  in  our  opinion,  the  dls- 
podtlon  to  be  made  of  ttds  appeal. 

We  conclude  that  the  verdict  In  this  case 
is  not  so  Small  as  to  Indicate  that  it  was  the 
result  of  passion,  prejudice,  or  mistake,  but 


Digitized  by  Google 


1044 


77  SOUTHWESTERN  BBPORTBB. 


CXex. 


Is  warranted  and  sastnincd  by  the  evidence, 
and  the  Judgment  of  tlie  court  below  is  there- 
fore afllnued. 


HARPER  et  al.  t.  MARION  COUNTY.* 

(Court  of  Civil  Appeals  of  Tezaa.    Dec  5. 

1903.) 

COUNTY  TREA3URER— ACTION  ON  BOND— AUDI- 
TOR'S REPORT— FAILURE  TO  BXCEPT—OPEN- 
INQ  CASE  FOR  ADDITIONAL  TESTIMONY- 
CONTRADICTION  OF  REPORT— OFFICIAL  REC- 
ORD—ADMISSION OF  CERTIFIED  COPIES. 

1.  An  action  on  a  counbr  treaaurer'a  bond 
was  referred  to  an  auditor  for  findings  of  fftct. 
The  auditor  reported  that  the  treasurer  was 
not  charseable  with  a  certain  sum,  except  a 
portion  thereof  "which  he  admits  to  hare  re- 
ceived, as  shown  b;  Exhibit  A  to  ids  answer. 
•  •  •  There  is  no  proof,  except  from  his 
own  admission,  that  be  had  received"  an;  of 
the  sum.  The  report  continued:  "His  report 
as  treasurer  *  *  *  to  the  commissioners* 
court  •  •  •  shows  that  he  received"  the 
same  sum  admitted  in  the  answer,  "and  that 
amount  was  still  re|iorted  on  hand  In  his  last 
report  to  the  commissioners'  court."  On  the 
trial  this  much  of  the  auditor's  report  was  ob- 
jected to  because  the  defendant's  sureties  were 
not  bound  by  the  treasurer's  statements  not  re- 

a aired  by  law,  such  as  the  last  statement  of 
le  amount  of  money  on  hand.  Held  that,  in 
view  of  the  finding  that  the  treasurer's  rwort 
to  the  commissioners'  court  showed  that  he  nad 
received  the  amount  charged  to  him  in  the  au- 
ditor's report,  the  admission  of  the  other  po- 
tions of  tiiat  report  was  harmless  error. 

2.  An  auditor  8  report  which  has  not  been 
excepted  to  is  conclusive,  and  cannot  be  con- 
tradicted on  the  trial. 

3.  Opening  the  trial  Of  a  suit  on  a  county 
treasurer's  bond,  after  argument  has  begnn,  to 
let  In  evidence,  consisting  of  dcpotitions  then 
on  file,  fixiDg  the  time  at  which  certain  sums 
were  received  by  the  defendsnt  treasurer,  is 
not  an  abuse  of  discretion. 

4.  A  county  treasurer  elect  filed  his  offlclnl 
bonds  December  6,  1896,  which  were  approved 
on  December  80,  1896,  on  which  day  he  qua!' 
ified.  On  March  23,  1897,  he  was  removed  from 
ofBce.  In  an  action  on  his  bond,  an  auditor's 
report,  which  was  not  excepted  to,  showed  that 
between  December  5,  1896^  and  Bfarch  23, 
1807,  he  had  received  certain  sums.  Beld,  that 
evidence  showing  that  these  sums  were  receiv- 
ed between  December  30,  1896,  and  March  23, 
1887,  did  not  contradict  the  report,  so  as  to 
make  its  admiaaJon  erroneous. 

5.  A  county  treasurer  was  appointed  by  the 
commissioners'  court  December  30,  1895.  He 
was  elected  as  his  own  successor  in  November, 
1896.  He  qualified  December  30,  1896,  and 
was  removed  from  office  March  23,  1897.  In 
an  action  on  his  bond  thereafter  instituted,  the 
then  comptroller  made  a  deposition,  in  Iwl  or 
1902,  to  which  were  attached  as  «hlbits  cop- 
ies of  warrants  drawn  by  his  predecessor  on 
the  tax  collector  commanding  bim  to  pay  the 
amount  specified  to  the  defendant  ex  treas- 
urer. These  warrants  were  dated,  the  first, 
September  1,  1896,  and  the  other,  September 
1.  1896,  and  were  paid,  as  shown  by  the  treas- 
urer's IndorsementB,  the  first  in  1^6,  and  the 
second  In  1897.  Held,  that  the  fact  that  in  the 
cortificates  to  these  copies  the  comptroller  re- 
cited that  they  were  for  the  school  funds  for 
the  years  befdnning  September  1,  1901,  and 
September  1, 1902.  did  not  prevent  their  Intro- 
duction in  evideiice. 

6.  Certified  copies  of  warrants,  and  indorse- 
ments thereon,  in  the  office  of  the  county  comp- 
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troller.  are  admissible,  thoui^  It  Is  not  shown 
that  they  are  correct,  or  that  the  certifyinE  of- 
ficer had  iKTSonal  Imowledge  of  the  ucts 
shown  therein. 

7.  The  statement  of  a  county  treaanrer,  kept 
in  the  office  of  the  State  Treasmer.  and  cer- 
tified by  him  to  be  correct.  Is  admissible  in  evi- 
dence. 

Appeal  from  District  Court,  Marlon  Conn- 
ty;  J.  M.  Talbot,  Judge. 

Action  by  Marion  county  a^lnst  John  M. 
Hari>er  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

This  rait  was  InstltDted  by  Marlon  oonnty 
against  John  M.  Harper  and  the  snretles  on 
three  separate  bonds  executed  by  idm  for 
the  school  fond,  as  oonnty  treasnrer,  to  re- 
cover moneys  alleged  to  hare  bem  collected 
by  blm,  and  for  which  he  tailed  to  acconnt. 
A  trial  resulted  in  a  Jndgmmt  against  tlie 
sureties  on  the  third  bond,  to  wit  T.  H. 
Stallcnp  and  D.  N.  Alley,  to  reverse  which 
they  have  prosecuted  this  appeal.  On  the 
80th  of  December,  1896,  John  M.  Harpa  was 
appointed,  by  tihe  commlsslonen^  court  of 
Blariou  county,  county  treasnrer  of  that  conn- 
ty,  and  on  January  6,  189^  he  execoted  bis 
bond  and  dnly  qnallflisd.  Thereafter  <uie  of 
the  sureties  on  his  bond  tor  the  atSsod  fond 
desired  to  withdraw  from  said  bond,  and  on 
the  11th  day  of  February.  1896.  Harper  «ce- 
cuted  a  new  bond  for  the  sAool  fun^  which 
was  filed  and  approved  on  the  same  day.  At 
the  election  held  In  November,  1896,  John  M. 
Harper  was  elected  as  his  own  soceessor  to 
the  office  of  county  treasnror  of  Marlon  coun- 
ty. He  presented  to  the  commlsdonerB^  court 
his  official  bond  and  his  bond  for  the  school 
fund  on  Decembw  S,  1896,  which  bonds  were 
approved  on  December  80,  1896^  on  which 
day  be  qualified.  Thereafter,  on  March  23, 
1897,  Harper  was  removed  from  oflloe,  and 
this  suit  filed  on  December  2,  1897.  On  the 
9th  day  of  June,  1902,  on  application  of  the 
defendants,  an  auditor  was  aK>oInted  by  the 
coort.  and  he  was  autborlsed  **to  bear  evi- 
dence upon  due  notice  to  the  ^rtlea,  and 
state  the  account  between  the  plalntUT  and 
the  defendants  In  this  cause,  confining  him- 
self to  a  statement  of  the  account,  and  of  the 
facts  upon  which  he  bases  his  statement, 
without  any  conclusions  of  lav  upon  the 
facts  so  fotmd  by  him,  and  that  he  make  and 
file  with  the  clerk  of  this  court  his  report  at 
least  twenty  da^  before  the  first  day  of  the 
next  tetm  of  this  court*'  The  auditor  filed 
his  report  In  accordance  with  the  order  ap- 
pohitlng  him.  Ko  objections  were  filed  by 
either  party  to  the  report.  At  the  dose  irf  tiie 
testimony  the  court  Instructed  a  verdict  for 
plalntlfr,  and  Judgment  acrardingly  followed. 

L.  8.  Schluter,  for  appellant  Armlstead 
ft  Pr^degast  and  J.  F.  Jones,  for  opptileft. 

BOOKHOUT,  J.  (after  stating  the  tacHH. 
1.  Upon  the  trial  the  appellants  objected  6> 
the  Introduction  In  evidence  of  the  followinr 
ports  of  the  auditor's  report:  "EUirper  la  not 
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chuveeble  with  tbe  $3,300,  as  alleged  by  flie 
pUntur  to  have  been  paid  him  by  J.  G.  Hart, 
tax  collector  of  Marlon  county,  fw  taxes  Iot- 
led  by  Marlon  connty  to  pay  tbe  Interest  on 
tbe  bonds  held  by  tiie  s<dioo1  fond  for  tbe 
years  1885, 1886,  and  1887.  exo^t  the  smn  of 
f 1,680,  which  he  admits  to  hare  rectived,  as 
shown  by  Exblbit  A  to  hte  answw,  filed  heie- 
&i  Jannary  8, 1S88,  and  which  I  bare  dialled 
to  his  deUt,  as  ber^before  shown.  There  Is 
no  proof,  except  from  his  ovm  admission, 
that  be  bad  received  any  interest  on  said 
bonds.  His  report  as  treasurer  of  Marion 
connty  to  tbe  commlsstoners'  court  of  said 
county  shows  that  be  received  from  3,  0. 
Hart,  tax  collectw  of  Marlon  connty,  on  ac- 
count of  bonds  and  Interest  fhuu  all  told 
¥1,682.66,  and  that  amount  was  still  reported 
on  hand  In  bis  last  report  to  tbe  commls- 
slouors'  court,  In  1897."  It  .Is  Insisted  that 
tbe  sureties  are  not  bound  by  statements 
made  In  tbe  reports  of  Harper  as  treasurer, 
not  required  by  law,  such  as  tbe  statoment  of 
the  amount  of  money  on  hand,  and  that  such 
statements  are  not  prima  fade  evidence 
against  the  sureties.  It  Is  held  that  the  state-  1 
ment  In  the  report  of  a  county  treasurer  of 
tbe  balance  on  hand  at  the  time  of  mailing 
his  report  Is  not  required  1^  the  law  to  be 
made  by  blm,  and  Is  not  admlsBilite  in  evi- 
dence against  the  sureties.  Goe  ▼.  Nash.*  91 
Tex.  118,  41  8.  W.  478.  Tbe  aodltor's  r^rt 
does  state  that  Harper's  vepmt  to  the  com- 
missioners' court  '^diowB  that  be  received 
from  J.  C.  Hart,  tax  collector  of  Marlon  coun- 
ty, on  account  of  bonds  and  Interest  from  all 
told  $1,082.56."  Here  is  a  disUnct  finding  by 
the  auditor  that  Harper  had  recetved  that 
amount  and  the  auditor's  report,  not  having 
been  excepted  to,  made  a  prima  fade  case 
against  tbe  sureties  for  such  amount  This 
finding  is  not  affected  by  the  additional  state- 
ment of  tbe  amount  shown  to  be  on  band  In 
bis  report  to  the  commissioners*  court  or  tbe 
admission  made  In  the  exhibit  attached  to  his 
pleading.  Had  tbesd  statements  and  admis- 
sions been  excluded,  tbe  result  must  have 
been  the  same.  We  bold  that  If  there  was 
error  in  not  suatalnli^  the  exception  to  the 
admission  made  In  the  exhibit  attached  to  his 
•pleading,  and  tbe  statement  made  in  his  re- 
port to  the  commissioners'  court  showing  the 
balance  on  hand^  the  same  was  harmless. 
Thero  was  no  error  in  excluding  Uie  report 
of  John  M.  Harper,  upon  which  the  auditor 
based  his  &idlng  that  Harper  had  received 
$1,682.56  from  J.  C.  Ba.Tt,  tax  collector  of 
Marlon  county,  on  account  of  bonds  and  in- 
t«est.  Tbe  purpose  for  which  this  report 
was  offered  was  to  contradict  the  auditor's  re- 
port That  report  not  having  been  excepted 
to,  was  conclusive,  and  could  not  be  contra- 
dicted. Whitehead  v.  Perie,  15  Tex.  7;  Boggs 
V.  State,  46  Tex.  10;  Earle  Mfg.  Co.  v.  Hana- 
way,  90  Tex.  68i,  40  S.  W.  18.  For  the  same 
reason,  there  was  no  error  in  excluding  the 
receipt  of  Bowel),  successor  as  county  treas- 
urer to  Harper.  This  receipt  tended  to  con- 


tradict the  aodltor's  report  and  It  does  not 
show  out  of  what  fund  the  money  paid  on 
said  vouchers  arose. 

-  2.  After  the  evidence  was  closed  and  tbe 
argument  begun,  the  plaintiff  asked  permis- 
sion to  Introduce  In  evidence  the  d^jtositlons 
of  R.  M.  Love  and  J.  W.  Bobbins,  then  on 
file.  To  this  counsel  for  Stallcup  and  Alley 
objected,  because  the  effect  and  purpose  of 
said  testimony  is  to  siipidement  amend,  and 
contradict  the  auditor's  reitort  and  because 
the  original  report  fixed  no  liability  on  these 
defendants,  and  the  effect  of  the  proof  was 
to  fix  sudi  liability.  In  that  It  Is  sbomi  by 
the  auditor's  report;  that  between  the  6th  day 
of  December,  1806.  and  the  23d  day  of  March, 
1887.  said  Harper  had  received  $6,342.13,  and 
by  the  depositions  offered  In  evidence  It  vt^as 
shown  that  said  sum  was  recdved  between 
December  30.  1886,  and  March  23;  1897,  and 
that  said  Haiper  received  no  part  of  said  sum 
between  December  6,  1896.  and  December 
30,  1886.  It  was  further  objected  that  tbe 
testimony  comes  too  late,  and  plaintiff  bad 
filed  no  objections  to  the  auditor's  i^iort 
1  It  is  held  that  It  is  within  the  discretion  of 
the  trial  Judge  to  admit  testimony  after  tbe 
evidence  has  been  closed  and  the  argument 
begun,  and.  unleas  tbe  record  shows  that 
there  has  been  an  abuse  of  such  discretion, 
his  action  will  not  etuiatitnte  reversible  error. 
By.  Co.  V.  Holllday,  60  Tex.  619;  By.  Co.  v. 
Johnson,  5  Tex.  Glv.  App.  24.  23  S.  W.  827. 
It  does  not  apiiear  that  there  was  uiy  abuse 
of  discretion  in  this  case.  The  plaintiff,  not 
tiavlng  excepted  to  tiie  auditor's  report  could 
not  introduce  evidence  to  contra^ct  It.  Does 
tbe  evidence  offered  and  admitted  omtradlct 
the  auditor's  report?  As  stated  In  the  ex- 
ception, tbe  auditor's  report  showed  that  be- 
tween the  5th  day  of  December,  1886^  and 
the  23d  day  of  March,  1897,  Harper  had  re- 
ceived available  school  funds  in  the  sum  of 
$6,8^13,  while  tbe  depositions  read  in  evi- 
dence showed  that  said  sum  was  received 
between  December  30^  188^  and  March  23, 
1897.  and  that  no  part  of  said  sum  was  re- 
ceived between  December  6,  1896,  and  De- 
cember 80,  1896.  The  purpose  of  the  testi- 
mony was  to  show  that  the  account  of  Har- 
per stood  the  same  on  December  20,  1896, 
that  it  did  on  December  5,  1896.  Hds  evi- 
dence did  not  contradict  the  auditor's  report 
Evidence  that  Harper  received  from  the  state 
certain  moneys  between  December  30,  1896, 
and  March  28,  1897.  does  not  contradict  a 
statement  that  such  moneys  were  received 
betwerai  December  6,  1896,  and  March  23. 
1897.  Both  statemente  are  consistent  end  In 
this  case  both  are  true.  Tbe  fact  that  on 
Decembra-  80. 1896,  a  new  bond  was  approved, 
and  tbe  effect  of  the  testimony  was  to  place 
liability  for  the  def&Icatlon  on  the  makers 
of  that  bond,  cannot  affect  the  question.  Tbe 
bond  was  filed  with  tbe  commissioners'  court 
on  December  5.  1896.  and  tbe  report  of  tbe 
auditor  showed  the  condition  of  Harper's  ac- 
count on  that  day.  while  the  bond  was  not 
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approved  and  did  not  become  effective  on  til 
December  80,  1896.  The  teatlmonf  of  Love 
and  Bobbins  showed  that  the  accomit  stood 
the  same  on  December  30,  1896,  that  It  did 
on  December  S,  1896.  Then  waa  no  error  In 
admitting  the  testimony. 

8.  In  their  sixth  assignment  of  error,  ap- 
pellants complain  of  the  action  of  the  court 
In  overruling  their  exceptions,  and  in  admit- 
ting In  evidence  Exhibits  A  and  B,  attached 
to  the  deposition  of  B.  M.  Love.  These  ex- 
hibits purport  to  be  copies  of  warrants  drawn 
by  B.  W.  Flnley,  comptroller,  on  the  tax  col- 
lector of  Marlon  county,  commanding  him 
to  pay  the  amounts  specified  therein  to  John 
M.  Harper,  county  treasurer  of  said  coonty. 
The  first  warrant  is  dated  September  1, 1805, 
and  Is  for  $3,000.  On  the  back  thereof  Is  a 
receipt  of  John  M.  Harper,  showing  that  he 
received  from  J.  O.  Hart,  tax  collector  of 
Marion  county,  the  amount  of  said  warrant 
during  the  months  of  March  and  April,  1S96. 
The  second  exhibit  was  a  copy  of  a  warrant 
similarly  drawn,  dated  S^tember  1,  1896, 
for  $2,800.  On  the  back  of  this  to  the  re- 
ceipt of  John  M.  Harper  as  treasurer,  show- 
ing that  he  received  the  amount  thereof  from 
J.  0.  Hart,  tax  collector  of  Marlon  county, 
between  February  1,  1897,  and  March  23, 
1897.  Across  the  back  of  each  of  these  war- 
rants, in  red  Ink,  appear  the  words,  "Marked 
luld  Oomptroller."  The  objection  to  the  ad- 
mission of  these  coupons  or  warrants,  and 
the  indorsements  thereon,  was  that  they  are 
Immaterial  and  Irrelevant,  and  that  they  pur- 
port to  show  the  status  of  Harper's  account 
in  bis  capacity  as  county  treasurer,  as  taken 
from  certain  t)ooks,  and  it  is  not  shown  that 
said  books  were  correctly  kept,  or  tliat  the 
witness  knew  of  the  transaction  himself,  but 
that  be  did  not  know  who  made  said  entries, 
and  in  order  to  render  said  exhibits,  coupons, 
and  statements  admissible.  It  ought  to  be  first 
shown  that  the  books  from  which  the  same 
were  taken  were  correctly  kept,  and  that  the 
entries  therein  made  are  correct  entries. 
They  further  objected  on  the  ground  that 
tbey  tended  to  contradict  the  auditor's  report 
made  In  this  cause,  and  filed  In  tbls  court, 
and  that  no  objection  had  been  filed  by  the 
plaintiff  to  said  report,  and  that  the  same 
did  contradict  said  report,  and  that  the  evi- 
dence, after  the  case  was  dosed  upon  the 
facts,  came  too  late.  We  are  of  the  opinion 
the  evidence  Is  not  subject  to  the  exceptions 
made.  The  objection  made  does  not  compre- 
hend an  exception  that  the  warrants  show 
upon  their  face  that  they  were  drawn  for  the 
apportionment  for  the  school  year  beginning 
September  1,  1001,  and  ending  August  31, 
1002;  and  not  for  the  school  year  iKglnnlng 
September  1,  1895,  and  ending  August  81, 
1896,  and  the  school  year  beginning  Septem- 
ber 1,  1896,  and  ending  August  81,  1897,  as 
contended  by  plaintiff.  However,  U  such  ex- 
ception had  been  made,  we  do  not  believe 
there  was  error  in  admitting  the  testimony. 
It  seems,  tho  deposition  of  Love  waa  taken 


in  1901  or  1902.  In  each  of  the  certificates 
to  the  copies  of  the  warrants  appears  the 
statement  that  the  warrant  Is  for  the  school 
fund  for  the  year  beginning  September  1. 
1901.  and  ending  August  81.  1902.  Thla  is 
clearly  a  mistake.  It  arose,  presumably,  by 
the  witness  using  the  printed  blanks  for  that 
year  in  preparing  copies  of  the  warrants. 
The  first  warrant,  having  been  drawn  by  R. 
W.  Flnley,  comptroller,  and  dated  September 
1,  1895,  and  paid  In  March  or  April.  1896,  by 
J.  C.  Hart,  tax  collector  of  Marlon  cotmty, 
to  John  M.  Harper,  county  treaaurer  of  Mar- 
ion county,  shows  that  It  most  have  beoi  for 
the  school  year  batoning  September  1,  1886, 
and  ending  tbe  Slst  of  August,  1886.  For 
similar  reasons,  the  second  warrant  waa  for 
the  year  beginning  September  1,  1886,  and 
ending  August  81,  1897. 

It  Is  farther  contended  that  warrants  and 
tbe  Indorsements  thereon  are  not  admissible 
In  evidence  because  it  Is  not  shown  that  tbey 
are  correct,  and  It  is  shown  that  the  vritneaa 
Love  bad  no  personal  knowledge  of  the  tacts. 
These  warrants  and  tbe  Indorsements  there- 
on were  kept  by  tbe  Comptroller  In  perform- 
ance of  duties  Imposed  upon  iUm  by  law. 
and  became  archives  of  his  office;  and  it  was 
competent  for  him  to  testis  in  reference 
thereto,  and  to  furnish  certified  copies  there- 
of, and  such  certified  copies  were  admissible 
In  evidence.  For  tbe  same  reasons,  thsre  was 
no  error  In  admitting  In  evidence  the  state- 
ment of  tbe  account  of  Jolm  M.  Harper  as 
county  treasnrer.  kept  in  the  ofiSce  of  the 
State  Treasurer,  and  certified  to  hy  him  as 
correct. 

There  was  no  error  In  Instructing  a  verdict; 
tbe  evidence  of  the  defalcation  and  amoont 
thereof,  as  shown  by  the  auditor's  report 
being  undisputed. 

The  assignments  not  dlscnsaed  were  not 
believed  to  be  meritorious,  and  are  overruled. 

The  Judgment  la  affirmed. 


HouerroN  *  t.  o.  b.  go.  t.  dugoeb.* 

(Court  of  Oivfl  Appeals  of  Texas.    Mot.  4, 

1908.) 

RAILROADS-CATTLB— DBSTRVCTION  OP  PROP- 
BRTT-BREAKINQ  RAILROAD  CATTLB  GUARDS 
—DUTIES  OF  FROPBRTT  OWNER— CONTHIBU- 
TORT  NEGUOENCE. 

1.  An  owner  of  land  adjoining  a  railroad  right 
of  way  owed  no  duty  to  make  repairs  to  rail- 
road cattle  guards  In  order  to  prerent  cattle 
on  the  railroad  right  of  way  from  breaking 
throogh  the  guards  and  Injuring  his  property. 

2.  Where  an  owner  of  cotton  dfistroyed  by 
cattle  breaking  Into  his  Indoaore  from  a  rail- 
road right  of  way  had  no  opportaoity  to  move 
the  cotton  or  make  the  pen  In  which  It  waa 
stored  stock  proof  before  the  cattle  tore  down 
the  pen  and  destroyed  the  cotton,  it  was  not  er- 
ror for  the  CO  art.  In  an  action  against  the  rail- 
road compaiv  for  the  damages  so  sostalDed. 
□ot  to  sabnift  the  owner's  contribntoiy  negtt* 
gence  In  falling  to  take  sodi  pMcantloiis. 

•Raheuins  denied  Joouur  IS,  IIH. 

f  1.  8m  BoUroAd*.  TOL  <U  C«nt  Dig.  U  161,  M, 
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AppMl  from  Bornflt  Oomitr  Oonrt;  Ike  IX, 
WUte,  Jiidg& 

Action  by  G.  T.  Dugger  against  the  Hone- 
ton  ft  Texas  Oentral  Ballroad  Oompany. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

S.  B.  Flsber,  J.  H.  Talllcbet.  and  Baker, 
Botts,  Baker  &  Lovett.  for  appellant  T.  B. 
Hammond,  for  appellee. 

KEY,  J.  The  qneatlons  presented  in  tlila 
appeal  liaTe  been  considered,  and  tbe  concln* 
■Ion  reached  that  no  reversible  toot  la 
sbown.  The  contention  tbat  as  to  the  eattoa 
which  was  destroyed  by  the  Uve  stock  tbat 
entered  appellee's  farm  throagh  openings 
made  In  his  fence  by  appellant  the  tssne  of  | 
contributory  negligence  was  presented  by  ttie  i 
testimony,  and  should  have  been  submitted 
by  the  court,  is  overruled.  It  was  not  ap- 
pellees duty  to  put  in  cattle  guards  or  make 
oQier  repairs  on  appellanfe  road.  Railway 
Go.  T.  TouDg,  60  Tex.  201;  Railway  Go.  v. 
Adams.  68  200;  Railway  Co.  v.  Kno^fil, 
82  Ter.  270, 17  S.  W.  1052. 

As  to  tiie  contention  that  appellee  conld,  <t 
a  reasonable  expense,  have  moved  the  cotton, 
or  made  the  pen  In  which  It  wu  stored  stodi 
proof,  It  is  sufficient  to  say  that  the  testimo- 
ny does  not  show  that  he  had  opportunity  so 
to  do  before  the  cattle  tore  down  the  pen  and 
destroyed  the  cotton,  and  for  that  reason,  If 
for  no  oUier,  the  trial  court  correctly  refused 
to  submit  the  issue  of  contilbutny  negll- 
geuce. 

Judgment  affirmed. 


HOUSTON  lOa  ft  BREWING  00.  t. 
PISGH.* 

(Court  of  Oivfl  Appeals  of  Taxaa.    De&  9, 

1008.) 

INJVRT  TO  BHPLOTft— ASSDICPTION  OP  RISK— 
NBQLIQENCB  OF  FELLOW  SBRVANT8. 

1.  An  employ^  la  a  brewery.  Injured  the 
falling  of  a  pile  of  kegs  be  was  to  wash,  hav- 
ing known  of  the  slantinfr  Rlippery  floor  and 
of  the  throbbing  from  the  engine,  assumed  the 
risk  thereof. 

2.  The  washhonse  foreman  in  a  brewery,  who 
has  no  authority  to  employ  or  discharge,  and 
the  person  who  piles  up  kegs  to  be  washed,  are 
fellow  servants  of  one  engaged  Id  washing 
them,  so  that  he  cannot  recover  of  the  master 
for  injary  from  the  falling  of  the  kegs  on  ac- 
connt  of  the  neffligeat  idling,  or  the  negligence 
of  the  foremen  m  giving  ne  notice  when  seeing 
the  kegs  leaning. 

Error  from  District  Oonrt,  Harris  County; 
Chaa.  B.  A^e.  Judge. 

Action  by  John  Plsch  against  the  Houston 
loe  ft  Brewing  Company.  Judgment  for 
^aintlfl.  Defendant  brings  error.  Revers- 
ed and  rendered. 

Baker,  Botts,  Baker  ft  Lovett,  tor  plaintiff 
In  error.  Bd  S.  Phtips  and  Wm.  W.  Ander- 
son, for  defendant  in  error. 

•Bebearlng  denied* 


GILL,  J.  John  Piach  sued  fiw  Houston 
Ice  ft  Brewing  Company  for  damages  for 
personal  injuries  alleged  to  have  been  sns> 
tolned  by  him  through  the  negligence  of  the 
company.  A  trial  by  Jury  resulted  in  a  Judg^ 
ment  for  the  plalntlfl,  and  file  company  seeks 
by  writ  of  error  to  secnre  ita  reversal. 

Plaintiff  averred.  In  substance,  that  he  was 
in  fbe  employ  of  tiie  e<nnpany,  which  was  en- 
gsged  in  the  manufacture  and  sale  of  beer; 
that  in  Its  factory  was  maintained  an  apart- 
ment known  as  a  "workroom,"  where  the 
k^  and  barrels  designed  to  contain  the 
beer  were  stored,  repaired,  inspected,  and 
cleaned;  that  a  part  of  the  duties  at  bis  em- 
plfvment  was  to  inspect,  waah,  and  stack 
kegs;  that  on  the  day  of  the  accident  he  waa 
directed  by'the  foreman  of  tile  washboose 
gang  (one  Fltvian)  to  uncork  and  inqpect  a 
cortein  idle  cr  stack  of  kegs;  that  he  j/n- 
ceeded  to  do  so,  and  while  so  engaged  the 
pile  suddenly  began  to  ^11,  and  he  waa 
struck  and  injured.  The  allegatlona  diar- 
ging  n^lgence  are  as  follows: .  "That  aald 
kegs  so  fiilllng  and  rolling  wan  empty,  or 
nearly  so,  with  hoops  protruding  beyond  each 
end,  and  had  been  stacked  or  piled  abont  two 
daya  pravioua  to  aald  date  dtfendant,  act- 
ing 1^  and  through  ita  n^ro  servant  or  serr- 
ants,  careless  or  Incranpeten^  in  an  unstable, 
unaafe,  and  ImiRopw  way  uid  manner,  and 
to  too  great  helg^it  in  aald  washroom,  near 
said  piteh  machine  and  near  d^radanfs  en- 
gine or  engines,  on  an  inclined  plane  floor, 
tln-oovered,  slippery,  and  shaky,  where  said 
k^  were  likely  to  be  ahaken  down  and 
caused  to  fall,  and  were  ao  shaken  and  caus- 
ed to  fall  by  tbe  action  of  the  defendant's 
machinery  and  engine  or  engines  while  In 
op««tlon,  or  otherwise  caused  to  fall, 
through  no  fault  of  plaintiff,  all  of  which  de- 
fendant well  knew,  or  could  have  known  by 
the  use  of  reasonable  diligence;  and  by  rea- 
son of  defendant's  n^igence  in  these  mat- 
ters, as  hereinbefore  shown,  plaintiff,  wttb- 
out  fault  or  negUgenee  on  his  part,  mstaln- 
ed  the  injuries  and  damages  complained  of.** 
"But  plaintiff  expressly  alleges  and  declares 
tbat  his  Injuries  were  directly  caused  by  de- 
fendant's negligence  in  tailing  to  exercise 
ordinary  care  to  protect  him  from  Injury 
while  engaged  in  hls'work,  and  In  failing  to 
select  competeat  servants  to  stack  the  kegs 
that  fell  upon  him,  and  in  failing  to  estab- 
lish proper  regulations  tat  the  stacking  of 
kegs  in  said  waslumonL"  Defendant  answn^ 
ed  by  genial  dodal  and  pleaa  of  conttibn- 
tory  negligence,  assumed  risk,  and  tbat  the 
Injury  was  due  to  the  negligence  of  a  follow 
servant  The  evidence  adduced  establishes 
the  nature  of  defendant's  business  aa  alleged. 
Plaintiff;  with  several  others,  oonatltnted  tlie 
washboose  gang,  whose  duties  required  them 
to  handle,  stack,  inspect;  and  clean  the  kega 
designed  to  be  used  as  receptades  tar  beer. 
The  washhouse  was  a  large  room  In  defend- 
ants factory  designed  for  r^irin^  washing, 
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and  inspecting  boer  kegs,  and  several  thou- 
sand were  stacktMl  in  tbe  room  at  tbe  time 
of  plaintiff's  Injury.  It  was  necessary  to 
use  large  quantities  of  water  la  cleansing 
the  kegs,  so  the  floor  of  tbe  room  was  slight- 
ly Inclined  that  the  water  might  mn  off.  It 
was  also  covered  with  tin.  There  was  a 
piece  of  machinery  known  as  tbe  "pitch  ma- 
chine" in  the  room,  and  there  Is  testimony 
tending  to  show  that  the  operation  of  this 
machinery  caused  the  floor  to  throb  and 
shake.  It  was  In  operation  at  the  time  of 
the  accident;  and  there  was  testimony  also 
to  the  effect  that  the  stack  of  kegs  which 
caused  the  injury  was  caused  to  fall  by  kegs 
thrown  from  the  "pitch  machine"  being 
dumped  against  the  pile  of  kegs.  The  pile 
of  kegs  which  fell  and  injured  'plaintiff  had 
been  stacked  two  days  before  by  a  n^ro, 
who  was  a  member  of  the  washfaouse  gang. 
Plalotifl  was  within  slz  feet  of  him  at  the 
time,  and  saw  tliem  stacked.  They  were 
placed  end  on  end  to  a  height  of  5  kegs,  and 
there  wwe  about  40  kegs  in  the  stack.  Flo- 
rian  was  the  waahhouse  foreman.  It  Is  not 
contended  that  he  bad  the  power  to  employ 
and  disdiarge  the  men  under  him.  He  was 
within  a  few  feet  of  the  pile  of  kegs  when 
he  directed  iilalntlff  and  another  to  uncork 
and  Inspect  them.  The  proof  Is  undisputed 
that  the  pUe  was  stacked  in  the  usual  man- 
ner, and  as  every  other  pile  in  the  house  was 
■tacked,  so  far  as  general  method  was  con- 
cerned. But  plalntifTs  testimony  showed 
that  the  hoops  were  new  and  smooth,  and  pro- 
truded over  the  ends  of  the  wooden  staves, 
thus  making  it  easier  for  them  to  slip,  and 
that  the  negro  piled  them  very  rapidly. 
Plaintiff  himself  testified  that  he  saw  noth- 
ing onuBual  about'  tbe  stack  when  be  went 
to  work  on  tt  or  afterwards.  He  and  his 
co-workman  were  engaged  In  tospectlug  a 
k^  five  or  six  feet  away  from  the  pile  In 
question  when  it  fell  and  damaged  him. 
There  was  no  proof  on  the  Issue  of  compe- 
tency of  the  negro  who  stacked  the  kegs; 
none  on  the  allegation  that  they  bad  been 
Improperly  stacked,  except  as  above  stated; 
none  on  the  allegation  of  failure  to  make  roles 
for  tbe  safety  of  the  employes.  Plaintiff  tes- 
tlfled  that  the  Jarring  of  the  machinery 
caused  the  kegs  to  fall.  One  of  his  witnesses 
swore  that  tbat  and  the  kegs  from  tbe  *'pitcb 
macblne"  caused  them  to  fall.  No  witness 
said  tbej  were  Improperly  stacked.  It  was 
shown  wilboat  dispute  that  plaintiff  was  an 
old  band  at  bis  task;  bad  been  in  the  em- 
ploy of  defendant  some  time;  knew  tbat  the 
machinery  shook  tbe  floor;  knew  Ibe  osnal 
manner  in  which  kega  were  stacked  In  the 
building,  tbat  being  a  part  of  his  daily  dnty; 
and  knew  also  of  the  sUck  and  slanting  floor. 
Cpon  tfafs  state  of  facta  the  trial  court  char- 
ged the  jnry  la  effect  that.  If  the  plafntifrB 
Injuries  w»e  due  to  the  n^Ugent  failure  of 


the  company  to  properly  stack  the  k^  and 
to  keep  them  properly  stacked*  tbey  should 
find  for  plaintiff,  unless  he  knew  or  onght  to 
bare  known  of  th^  unsafe  condition.  Tbe 
Jury  was  further  Instructed  that  plaintiff  as- 
sumed the  risk  of  tbe  ideating,  sUppery,  and 
tin-covered  floor,  this  being  a  condidon  of 
wliich  he  knew. 

The  plaintiff  bases  his  right  to  recover  upon 
two  propositions:  First.  Hie  dnty  to  bave 
the  safely  stacked,  and  to  keep  them  in 
such  condition,  was  a  nonassignable  dnty, 
Involved  In  the  rule  requiring  tbe  master  to 
furnish  a  safe  place  to  work.  Second.  He 
Insists  tbe  proof  shows  that  Florlan  saw  tbe 
kegs  were  leaning  before  he  sent  plaintiff  to 
work  about  them,  and  such  knowledge  on  his 
part  was  knowledge  of  tbe  company,  which 
imposed  the  dnty  of  notifying  tbe  pi<ii»nt1*f 
of  his  danger. 

The  def «idant  assigns  several  raasoDs  for 
the  reversal  of  tbe  Judgment,  but,  as  we  shall 
notice  only  one,  we  shall  not  state  the  others. 
Its  contention  is  that  when  the  master  fur- 
nishes safe  premises  in  which  to  wwk,  and 
safe  materials,  tools,  and  machinery  to  worii 
with,  he  has  discharged  bis  duty  to  tbe  serv- 
ant In  that  respect,  and  that  to  the  mere 
details  of  the  work  he  Is  not  required  to  fol- 
low his  servants  up;  that  in  this  caae  the 
master  bad  furnished  a  safe  honse,  safe 
machinery,  and  a  safe  floor  for  plalntUTs 
use;  that  the  entire  duties  of  plaintiff  and 
his  co-w<ffkmen  consisted  in  handling  and 
working  abont  kegs;  that  the  stacked  kess 
In  the  room  were  never  a  flxed  and  p^ma- 
nent  condition,  but  an  ever  changing  on^ 
due  to  the  very  nature  of  the  work;  that  tbe 
negro  who  stacked  the  kegs  vraa  tbe  fellow 
servant  of  plaintiff,  as  was  also  Ftorian,  the 
foreman,  and  the  negligence,  if  any  Is  sbowii, 
was  that  of  fellow  servants. 

It  is  conceded  tbat  tbe  fellow-servant  doc- 
trine is  applicable  to  corporations  of  the  na- 
ture of  appellant,  our  statute  on  the  subject 
not  applying  to  such  concerns.  This  being 
true,  the  proposition  seons  to  be  incontro- 
vertible. Of  the  slanting,  sl^pery  floor  plain- 
tiff knew,  of  tbe  throbbing  engine  be  knew, 
and  knowing  assumed  tbe  risk.  If  the  k^ 
were  negligently  stacked,  it  was  tbe  negli- 
gence of  the  negro.  If  Florlan  saw  the  lean- 
ing kegs,  he  also  was  a  fellow  servant  nnd 
tbe  result  Is  the  same.  The  following  cases 
seem  to  us  ooncInslTe  npcm  tbe  pc4nt:  Di- 
rect Nav.  Company  v.  Anderson  flex.  Civ. 
App.)  e&  a.  W.  174;  Welli^  Fargo  Co.  v.  Page 
(Tex.  Cav.  Ank)  68  8.  W.  B2S;  By.  Oa.  t. 
Farmer,  78  Tex.  88,  11  S.  W.  166;  Tonng  t. 
Habn,  70  a  W.  8B0,  6  Ter.  Ct  Bep.  1061 
We  conclude,  thttefore,  the  Jodgment  of  the 
trial  court  sbonld  be  reversed,  and  tb»  Judg- 
ment should  be  here  rendered  tor  appellant 
and  it  Is  so  ordered. 

Beversed  and  rendered. 
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McCABE  ft  STEIIN  t.  FARRELL  et  bL« 

(Court  of  Oivil  Appeals  of  Texas.    Dec  12, 
1903.) 

RAILROAD  CONSTRUCTION  CONTRACT— ACTION 
FOR  WORK— raSTRUCnONS— PLSAOINO— 
BVIDBNCB-HARULBSS  ERROR. 

1.  In  an  action  against  a  firm  of  contractors 
for  work  done,  evidence  considered,  and  held 
8ufDci«nt  to  show  that  one  L.,  in  making  tha 
contract,  acted  for  the  firm,  and  not  as  an  in- 
dependent subcontractor. 

2.  The  petition  In  an  action  against  a  firm 
of  railroad  contractors  and  L.,  a  third  defend- 
ant, on  a  contract  for  labor  done,  etc.,  alleged 
a  joint  caase  of  action  against  the  firm  and  L., 
and  did  not  allege  that  the  latter  made  the 
contract  saed  on  as  their  agent,  and  it  was  ob- 

J'ected  by  the  former  that  the  snbmission  of  an 
ssae  as  to  whether  L.  in  fact  acted  as  their 
agent  was  not  justified  by  the  pleadings;  bat 
the  firm.  In  addition  to  tendering  a  specified 
sum,  which  the;  alleged  was  all  that  was  dne^ 
pleaded  specially,  denying  that  they  were  part- 
ners with  L.,  or  wer  made  any  contract  with 
plaintlfE,  and  alleged  that  if  the  latter  made  any 
contract  he  made  It  with  L.,  and  that  L.  had 
no  reladon  to  them  except  as  a  subcontractor 
with  reference  to  the  work  In  qnestion.  Held, 
that  tids  [dea,  to  whldi  the  law  snpplied  a  gen- 
eral denial  without  a  replication,  pat  L-'s  agen- 
cy in  issne,  rendering  it  the  duty  of  the  court 
to  submit  such  issue  if  warranted  by  the  evi- 
dence. 

3.  Defendants  cannot  asdgn  orror  to  the 
judgment  in  favor  of  codefendants,  where  they 
nave  asserted  in  their  pleadings  no  right  or  eq- 
nit?  against  either  of  such  codefendants. 

Amwal  from  District  Court,  Turant  Coun- 
ty; M.  E.  Smltb,  Judge. 

Action  by  H.  T.  Fanell  and  ofiien  against 
HcCabe  ft  Stein  and  otbera.   Prom  a  Judg^ 
ment  foi*  plaintiffs  against  McOabe  ft 
and  In  fftror  of  the  other  defendants,  de- 
fendants McCabe  ft  Steln  appeal.  Afflnned. 

Wynne,  McOart,  BowHn  &  McCart,  for  ap- 
pellants. R.  E.  Be<dEham  and  Robt  O.  John- 
son, for  appellee. 

CONNER,  C.  J.  Appellee  sued  the  firm  of 
McCabe  &  Stein  and  one  E.  L.  Le  May  for 
the  contract  price  of  certain  labor  done,  etc. 
In  the  construction  of  the  railroad  of  the 
TexaR  &  Southern  Railway  Company.  As  al- 
leged, the  contract  therefor  was  made  with 
McCabe  &  Steln  and  Le  May  Jointly  as  con- 
tractors of  said  railway  company,  and  prayer 
^as  for  judgment  against  them  for  the 
amount  of  the  alleged  balance  due,  with  fore- 
cloaure  of  the  asserted  lien  against  the  rail- 
way. Final  judgment  was  for  appellee 
against  McCabe  ft  Steln  for  $1,058.28,  and  in 
favor  of  Le  May  and  the  railway  company, 
bence  this  appeal  by  McCabe  &  Steln. 

The  charge  of  the  court  is  assailed  as  er- 
roneous In  that,  among  other  things,  the  jury 
were  Instructed,  In  substance,  that,  If  they 
should  find  from  the  evidence  that  the  con- 
tract declared  upon  had  been  made  by  Le 
May  as  an  authorized  agi^nt  of  McCabe  & 
Steln,  said  Arm  wna  liable  for  such  unpaid 
sum  as  the  Jury  should  find  was  due  appellee 

'Rebflating  denied  Jsntiarr  9,  1904,  and  writ  of 
error  denied  by  Supreme  Coart. 


by  virtue  of  the  labor,  ete.,  Aoaa  under  the 
contract  The  grounds  of  obJectloD,  which 
will  be  dteposed  of  In  the  inrerae  order  of 
their  presentation,  are  that  "said  charge  was 
not  Jus  tilled  by  the  plaintiff's  pleadings  In 
the  ease,  as  plaintiff  alleged  a  Joint  cause  of 
actum  against  SL  A.  I«  May  and  McCabe  & 
Steln.  and  did  not  allege  that  E.  A.  Le  May 
had  made  the  contract  sned  upon  as  the  agent 
of  HcCabs  ft  Steln;  (b)  because  the  evidence 
did  not  warrant  aucb  charge,  In  this:  that 
there  was  no  evidence  showing  that  E.  A, 
Le  May  In  making  the  contract  sued  upon  wa» 
acting  as  fba  agent  of  UcCabe  ft  Steln." 

We  think  the  erldence  not  tmly  authorised 
the  snbmlaslon  of  the  Issue,  but  that  It  Is  also 
snffident  to  sustain  tlie  rerdlct  and  Judgment 
j  thereon  In  appellee's  favor.   Appellee  testi- 
j  fled.  In  anbstanee,  that  he  applied  to  the  dilef 
!  engineer  of  the  defendant  railway  company 
I  for  employment,  and  was  by  him  rtforred  to 
I  McCabe  ft  Steln;  that  he  then  wrote  to  Mc- 
;  Cabe  ft  Steln,  and  In  response  received  a  let- 
I  ter  from  Le  May  to  come  to  Sherman;  that 
j  he  went  to  McCabe  ft  Stein's  office  In  Sher- 
i  man,  and  there  fomd  Le  May,  apparaitly  In 
i  charge  of  their  office,  and  agreed  with  him  as 
I  to  the  price  to  t>e  iMld  for  hauling  done  by 
him,  without  dlactoslng  his  connection  with 
McCabe  ft  Steln.  uMl  that  be  never  beard  of 
Le  May  Iwlng  a  soboontractor  of  McCabe  ft 
Steln'a  until  after  be  bad  done  the  hauling 
claimed;  that  from  December  to  Biarch  Mc- 
Oabe ft  Steln  bad  paid  him  fbr  bis  work  on 
esttmatee  and  orders  from  Le  May:  that 
McOabe  directed  talm  to  do  some  of  the  work; 
that  the  teams  and  Implemokts  used  by  Le 
'  May  belonged  to  McCabe  ft  Steln;  that  Mc- 
1  Oabe  ft  BMn  paid  Mm  for  hauling  on  Le 
May's  estimates;  that  when  he  made  the  con- 
tract wlfh  Le  May  he  was  to  be  paid  by  Mc- 
Oabe ft  Steln.    McCabe  testified.  In  anb- 
stanee that  he  might  have  directed  Le  May 
to  answer  plalntifTs  letter;  that  bu(^  things 
occurred  In  their  office  every  day;  that  when 
plaintiff  applied  to  blm  for  paym.ent  of  the 
bill  sued  on  he  declined  to  pay  It,  because 
It  was  for  more  than  the  work  was  worth, 
but  made  no  claim  that  the  same  vab  owhsg 
by  Le  May  as  subcontracbw.  John  0.  King, 
a  witness  for  def«idants,<  testified,  in  sab- 
stance,  that  he  worked  for  McCabe  ft  Stein, 
using  their  teams  on  tbe  watk.  V.  B.  Bteln. 
of  the  firm  of  McOabe  ft  Steln,  testified,  In 
substance,  that  he  was  premnt  when  plain- 
tiff presented  his  bUl  fOr  balance  sued  for, 
and  that  at  that  time  there  was  no  objection 
on  their  part  to  payii^  what  tras  honestly 
due  him;  that  the  teams,  implements,  and 
tools  used  by  Le  May  belonged  to  McCabe  ft 
Steln,  and  tbat  there  had  been  no  settlement 
between  them  and  Le  May.   In  addltloo  to 
which  appellants,  among  other  pleas,  con- 
tested tbe  extent  of  ai^llee's  claim,  alleging 
that  but  1121.80  was  due  appellee  thereon, 
which  amount  they  tendered  In  court;  and 
prayed  to  be  discharged  from  "farther  lla- 
tdllty  to  him."  From  all  which  It  seems  clear 
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to  us  that  flw  jnij  wwe  anthotlced  to  eoo- 
clnde  tluit  Le  May  In  maklnr  tbe  contract 
with  appellee  was  acting  for  and  In  tlie  In- 
terest of  McCabe  &  Stein,  and  not  as  an  In- 
dependent subcontractor,  aa  appellante  vpe- 
dally  anaweied. 

But  what  of  tbe  flnt  objection  nmde  to  flw 
cbancef  Aa  alleged,  the  contract  was  with 
McCabe  &  St^  and  Le  May.  As  proved, 
McCabe  &  Stein  made  the  contract  by  their 
agent  he  May,  wbo  was  rallered  on  that 
groimd,  and  appellee  hmce  failed  In  bis  proof 
and  case  as  to  Le  May.  There  was  no  ob- 
jection to  the  evidence,  and  it  Is  po-haps  to 
be  doobted  whether  advantage  of  what  may 
be  planslbly  urged  as  constltatlng,  at  most, 
a  mere  vartonce  between  the  allegation  and 
proof,  can  be  made  available  on  objection  to 
the  charge.  Moflatt  v.  Sydnor  aL,  IS  Tex. 
628;  Hntcblns  v.  Bacon,  46  Tex.  414.  We 
will  not  rest  our  conduslon  upon  this  ground, 
however,  as  it  may  be  In  conflict  or  seeming 
conflict  wttb  the  case  of  Peyton  v.  Cook  (Tex. 
Civ.  App.)  32  S.  W.  781,  and  Inasmuch  as 
there  Is  another  ground  upon  which  we  ctm- 
dude  tbe  objection  under  ctmslderatlon  must 
be  overruled. 

In  addition  to  the  tend«  her^nbefore  men- 
tioned, appellants  also  pleaded  specially  as 
follows:  "Third.  Said  defendants  specially 
deny  that  they  were  partners  with  defendant 
Le  May,  or  ever  made  any  contract  with 
plaintiff  coneemliv  the  matters  alleged  In 
plalntllFB  petition,  and  Qiat  If  plalntUP  ever 
made  any  contract  with  any  person  relating 
to  same,  that  he  made  andi  contract  with 
defendant  Le  May.  and  that  said  defendant 
Le  May  bad  no  relation  to  them  exceipt  that 
be  took  from  them  a  subcontract  to  do  hlm- 
sdf  tiie  w<H^  of  hauling  piling  and  lumber 
on  the  part  of  the  railway  mentioned  In 
plaintiff's  petition,  these  def endanto  being  the 
contractors  to  do  same  ander  a  contract  with 
the  defendant  railway  company,  and  of  this 
they  put  themselves  upon  tiie  country."  This 
plea,  to  which  the  law  suppUes  the  genraal 
denial  without  a  replication,  put  In  issue  La 
May*B  true  relation  to  tbe  contract  and  to 
McCabe  &  Stein.  Under  his  general  denial 
rppellee  could  prove  any  fact  disproving  the 
materia]  allegations  of  the  special  plea.  Winn 
V.  GUmer,  81  Tex.  845,  16  S.  W.  1058.  If 
Le  May  was  tbe  agent  as  shown,  and  made 
the  contract  In  behalf  of  McCabe  &  Stein, 
only,  then  he  was  not  a  mere  subcontractor, 
making  Individual  contract  as  such,  as  Is  In 
effect  alleged  In  the  special  plea.  The  agen- 
cy, therefore,  of  Le  May,  and  the  consequent 
liability  of  appellants,  having  been  put  in 
Issue  by  the  answer.  It  was  tbe  clear  duly  of 
the  court  to  submit  the  Issues  as  was  don^ 
notwithstanding  the  absence  of  a  spedflc  pre- 
sentotlMi  of  such  state  of  case  in  the  peti- 
tion; for  the  law  of  the  case  wblch  tiie  statr 
ute  requires  the  court  to  &Uixge  is  the  law 
arising  upon  the  Issues  made  by  the  evidence 
and  the  pleadings,  and  the  pleadings  compre- 
hend both  petition  and  answer.    Bev.  8t 


189S,  art.  1188;  Fltshngh  v.  Conzior  (Tex. 
CiT.  App.)  74  8.  W.  84. 

App^lants  also  assign  «ror  to  tbe  Jndg- 
ment  In  favOT  et  Le  May  and  ttie  railway 
company.  They  beve,  howercr,  asaerted  no 
right  or  equity  against  eltha  In  tbeir  plead- 
ing, and  we  think  it  manifest  appelUmts  have 
uo  cause  of  complaint  In  tbeae  particaluv. 

The  judgmrait  will  be  affirmed. 


TBATBB  et  al.  v.  CLABKE  et  mL* 
(Court  of  Civil  Appeals  of  Texas;   Dec.  3B, 

190S.) 

HUSBAND  AND  WIFE— COMMUNITT  PROPBRTT 
-PRBaUMPTlONS-PROPERTT  ACQUIRBD  DCR- 
INO  HARRUQB  —  REBUTTAL  OF  PRESUllP- 
TION. 

1.  Texas  lands  acqnired  during  mazriag*  art 

presumed  to  be  community  property. 

2.  Persooal  property  acqoired  dtirinr  mar- 
riage is  presnmed  to  have  been  earned  by  one 
OT  the  other  or  both  members  of  the  commanitr. 

8.  Texas  lands  were  conveyed  to  a  fansband, 
who,  tosether  with  bin  wife,  resided  In  New 
Tork.  On  an  issue  as  to  whether  the  lands 
were  communit;  property  it  was  shown  that  bj 
the  laws  of  New  York  daring  the  covotare 
all  property  acquired  by  the  Joint  efforts  of 
husband  and  wife  was  his  separate  property, 
as  well  as  all  his  real  estate,  in  which  the  wife 
merely  had  a  right  of  dower,  though  the  wife 
could  take  property  in  her  own  name  as  If  dw 
were  sole.  It  was  not  shown  by  what  title 
the  husband  held  the  money  with  which  tbe 
land  was  bought.  Htid,  that  the  presnmptiao 
that  tbe  land  was  community  property  was  re- 
butted. 

Appeal  from  District  Qourt,  Harris  Coun- 
ty; W.  P.  Hamblen,  Judge. 

Suit  by  Maria  L.  Clarke  and  others  against 
W.  W.  Thayer  and  others.  From  a  Judgment 
In  favor  of  plaintiffs,  defendants  appeal.  Be- 
versed. 

Baker,  Botts,  Baker  A  Lovett,  for  appd- 
lants.  BL  P.  ft  Otis  K.  Hambloi,  for  appd- 
lees. 

6ILL,  J.  W.  W.  Thayer,  Sr.,  and  Maria 
Cochran  intermarried  in  1848  In  Uie  state  tit 
New  Tork.  and  thereafter  lived  togetlier  as 
man  and  wife  In  that  state  until  1868,  when 
Maria,  his  wife,  died  Intestate.  They  wen 
never  at  any  time  In  Tezas.  t>urlng  Uie  ex- 
istence of  this  marriage  there  were  deeded 
to  the  husband  certain  lands  In  this  state,  the 
deed  being  executed  by  a  brother  of  Maria 
(3ocbran,  naming  the  husband  as  vendee,  and 
reciting  a  cash  consideration.  Maria  left  sur- 
viving at  her  deatii  her  husband  and  Maris 
Louise  Clarke  and  Maria  Cochran  SUnner, 
tbe  latter  two  being  the  chlldroi  of  said  omt- 
riage,  and  her  sole  heirs  at  law.  Tbe  per- 
poses  of  this  opinloa  do  not  require  Oat  Hmm 
lands,  which  consist  ot  many  separate  tracts, 
should  be  more  folly  described.  In  1808,  W. 
W.  TbAjer,  Br.,  manled  tbe  appellant  Bfaiy 
tk  Thayer,  by  ^om  be  had  two  children, 


*Rdieariiis  dflnled. 

5 1.  Am  Boaband  saA  WICa,  voL  11,  Gmt.  Dls.  I 
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•vlm^  Elmer  J.  Thayer  (who  died  the  -  — 
day  of  18—,  leaving  ■  vUI  derlslng  bit  es- 
tate to  his  mother),  end  the  appellant  W.  W. 
Thayer,  who,  for  oraiTenlence,  will  be  refers 
red  to  herein  as  W.  W.  Thayer,  Jr.  W.  W. 
^niayer.  Sr.,  died  Intestate  in  1887^  leaving 
snrriTtos  Urn  as  bis  sole  beirs  at  law  bis 
-wife,  Mary,  W.  W.  Thayer,  Jr.,  and  the  ap- 
pellees, children  at  his  first  wife.  At  the 
time  of  the  death  of  W.  W.  Thayer,  Sr.,  he 
-was  still  seised  ct  a  large  portlcm  of  the  lands 
above  mentioned,  but  had  sold  a  part,  nslng 
tbe  proceeds  as  his  own.  The  appellees,  chU' 
dren  of  the  first  marriage,  brought  thft  suit 
as  sole  heirs  of  tiielr  motlier  and  JolnVhelrt 
with  appellants  of  their  father,  alleging  that 
the  lands  so  acquired  were  ttie  community 
property  of  their  father  and  mother,  and 
praying  tor  Its  dlstrlbntlfm  among  tbe  heirs 
according  to  Its  status  as  such  under  tbe 
la-wB  of  this  state. 

Appellants  answered,  admitting  the  mar- 
riages; the  acqulsttlona  of  lands  in  Texas,  as 
alleged;  the  heirship  of  appellees  and  appel- 
lants; the  residence  and  permanent  dtlzen- 
■hip  of  all  concerned  in  the  state  of  New 
York;  but  they  denied  that  the  first  wife 
of  W.  W.  Thayer,  Sr.,  had  ever  at  any  time 
any  community  interest  in  any  of  tbe  lands 
mentioned  In  the  petition.  They  further  aver- 
red that  said  lands  were  conveyed  to  Thayer, 
Sr.,  by  deed  of  date  of  1854:  that  Haila 
Cochran  Thayer  was  not -a  party  to  said  con- 
veyance; that  from  a  date  prior  to  their  nuuv 
rlage  until  after  tbe  letter's  death  the  com- 
mon law  of  Ebvlftnd,  In  so  far  as  It  affected 
tbe  right  of  naarried  women  to  property  ac- 
quired during  coverture,  was  In  force  In  New 
Twk,  and  Is  still  In  frace  and  effect;  that 
mider  tbe  provisions  of  said  law  the  first  -wife 
bad  tn  said  lands  only  an  inchoate  r^t  of 
doww,  which  was  lost  by  the  fact  that  her 
death  preceded  that  of  her  husband;  that  the 
noon^y  vrith  which  such  lands  were  purchas- 
ed was  acquired  by  tbe  husband  during  the 
marriage  vrith  his  first  -wife,  and  was  by  the 
law  of  New  York  his  separate  property,  and 
that  thereupon  the  lands  purchased  there- 
with became  his  separate  property;  that 
therefore  he  bad  tbe  right  to  sell  the  same 
during  his  lifetime,  aud  that  such  lands  as  he 
was  seised  of  at  his  death  passed  according  to 
tbe  laws  of  descent  and  distribution  of  Texas 
—that  is  to  say,  an  undivided  one-fourth  to 
each  of  bis  children,  subject  to  the  one-third 
life  estate  in  favor  of  tbe  second  wife.  A 
trial  before  tbe  court  without  a  jury  resulted 
In  a  judgment  according  to  plaintiffs'  theory 
of  the  case,  and  defendants  have  appealed. 

Inasmuch  as  there  is  no  controversy  as  to 
what  tbe  form  of  the  judgment  sboald  be  In 
case  the  one  contention  or  the  other  should 
prevail— that  matter  being  controlled  by  cer- 
tain undisputed  facts  and  an  agreement  of 
tbe  parties— we  will  not  burden  this  opinion 
with  a  detailed  descrlpti-ve  statement  of  the 
sales  made  by  Thayer,  Sr.,  or  their  relation 
to  tbe  taets  ramalnlng  unsold.   To  cover 


these  matters  we  adopt  the  findings  of  fact 
of  tbe  trial  Judge,  though  we  cannot  assmt 
to  the  presumption  Indulged  by  him,  for  tbe 
reasons  which  we  will  shortly  disclose.  The 
contentifHi  of  appellees  Is  that  the  law  of 
this  state  controls  tbe  status  of  the  title  of 
real  estate  situated  here^  and  this  without 
reference  to  tbe  domldle  of  the  owners,  and 
that  an  application  of  this  rule  to  the  facts 
of  this  case  upholds  the  juds^ent  of  the  trial 
court  that  the  land  In  question  la  communis 
estate.  Tbe  sabproposltion  Is  that  mere 
proof  of  marital  domicile  in  New  York,  the 
prevalence  of  the  common  law  there,  and  the 
acquidtion  of  tbe  lands  during  marriage  Is 
insufficient  to  rebut  the  presumption  indulged 
under  the  Texas  law.  Appellants'  contention 
Is  that  under  the  facts  the  low  of  New  Tort 
controls,  and  that  the  presumption  of  com- 
munity estate  is  conclusively  rebutted.  No 
other  questions  are  ivesented  for  our  deci- 
sion. When  plaintiffs  showed,  as  they  did, 
tbe  intermarriage  of  tbebr  parents,  the  ac- 
quisition of  Texas  lands  during  the  marriage, 
and  the  death  of  their  parents  intestate,  tiiey 
could  rest,  for  they  bad  made  out  a  prima 
fkcte  case.  Tbe  presumption  indulged  under 
the  Texas  law  that  all  lands  acquired  during 
the  marriage  are  community  property  rests 
upon  the  further  iwesumpUon  that  It  was  ac- 
quired by  funds  earned  during  the  marriage. 
These  are  rebnttable  presumirtions,  and  when 
the  basic  one  la  sho-wn  to  be  unfounded  in  the 
particular  ease  the  other  &lle  for  lack  of 
support.  It  Is  also  ftM  law  in  this  state  that 
all  personal  property  acquired  during  mar- 
riage is  presumed  to  have  been  earned  by  one 
or  the  other  or  both  membas  of  the  com- 
munity during  the  existence  of  the  marriage, 
and  this  presumption  prevails  until  it  is  made 
to  appear  that  It  was  owned  by  the  <Hie  or  tbe 
other  prior  to  tbe  marriage,  or  was  acquired 
during  marriage  by  gift,  devise,  or  descent. 
In  view  of  these  principles  it  Is  plain  that 
the  status  at  tbe  titie  to  real  estate  acquired 
in  this  state  during  marriage  does  not  at  laM 
depend  upon  tbe  fact  that  it  was  acquired 
during  marriage,  but  upon  tbe  method  of  Its 
acquisition.  The  fact  of  the  marriage  does 
DO  more  than  control  the  presumption  to  be 
Indulged  until  the  actual  focts  are  made  to 
appear.  In  the  absence  of  the  facfai,  or.  If 
tbe  facts  are'  consistent  with  tbe  presnmp- 
tion,  the  property  Is  adjured  to  be  communi- 
ty. If  the  facts  rebut  the  presumption,  the 
judgment  Is  otherwise. 

Much  of  tbe  briefs  of  both  parties  is  devot- 
ed to  a  discussion  of  tbe  question  as  to  wheth- 
er the  lam  of  Texas  or  of  New  YoA  (the 
matrimonial  domicile)  should  control  the  sta- 
tus of  the  titie  of  tbe  real  estate  in  question, 
and  many  authorities  are  cited  and  reviewed. 
We  are  not  inclined  to  enter  tbe  broad  field 
covered  by  the  briefs  on  this  question.  It 
would  B&rve  no  useful  end,  and  would  unduly 
lengthen  this  opinion.  If  the  rules  stated 
above  are  sound,  tbe  situation  la  much  stm- 
pllfled,  and  such  a  dlscnsston  rendered  nnnee- 
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sar7.  We  state  briefly  wbat.  In  onr  'opbiloii, 
iB  the  law  upon  the  point:  It  li  well  settled 
that  as  to  all  personal  property  ocanlred  dar- 
ing coverture  the  law  of  the  matrlmoDlal 
domicile  controls,  snch  ^mpeety  having  In 
theory  no  fixed  sltns.  As  to  all  real  estate  so 
acanired  the  law  of  the  state  In  which  it  is 
situated  controls,  so  that  In  conveying  me  In- 
cumbering  it,  wherever  the  transaction  may 
occur  the  evidence  of  the  sale  or  Incumbrance 
must  be  executed  according  to  the  require- 
ment of  the  law  of  the  state  of  its  situs.  80 
of  the  law  of  descent  and  distribution.  And 
In  nil  jnrlsdlctlonB,  so  far  as  we  know,  where 
property  Is  exchanged,  that  rec^ved  In  ex- 
change Is  held  by  the  same  title  as  that  part- 
ed with.  So,  If  the  husband  buy  real  estate 
with  bis  separate  money,  the  real  estate  Is 
his,  wherever  located.  The  presumption 
growing  out  of  ttie  fact  of  Its  acquisltton  dur- 
ing marriage  affects  only  the  burden  of 
proof,  and' Is  a  mere  detail  which  becomes 
Immaterial  when  the  facts  are  established. 
Accordii^  to  the  facts  of  this  case  tite  com- 
mon law  as  to  the  rights  of  husband  and  wife 
prevailed  in  the  state  of  New  Tork  at  ttie 
date  of  the  first  marriage  until  the  dealli  of 
the  first  wlfe^  except  as  modified  by  the  legto- 
latlve  acta  set  out  in  the  findings  of  fact  filed 
by  the  trial  Judge.  Notwlthstendlng  flnse 
modifications,  all  propoty  bekmglng  to  the 
wife  at  tiie  date  of  the  marriage  became  Hu 
property  of  the  husbandk  and  this  was  true 
until  18—.  During  the  entire  covwture  all 
property  of  whatever  kind  acquired  by  tiie 
Joint  efforto  of  tbe  hnsband  and  wife  was  the 
aerate  property  of  the  husband.'  In  all  his 
real  estate  she  had  her  r^ht  of  dower,  which, 
b^ng  intdioate,  lajwed  at  her  death,  wld<di 
preceded  his. 

The  amoidments  and  modifications  shown 
by  the  proof  did  not  affect  the  husband's  sep- 
arate right  to  the  maritel  earnings  and  aty 
quMtlons.  Such  right  remained  unimpaired. 
Tbey  simply  clothed  the  wife  with  power  to 
hold  In  her  own  right  all  property  thereaft- 
er acquired  by  her  by  gift,  devise,  or  descent 
together  with  rents,  profits,  and'  accretlone, 
and  to  control  it  and  dispose  of  it  as  if  she 
were  a  feme  sole.  Such  property  was  ac- 
quired and  held  in  her  own  name^  and  was 
her  separate  and  distinct  estate,  over  which 
tbe  husband  had  no  power  of  disposition  or 
control.  We  tibus  have  thlQ  situation  under 
the  proof  in  this  case:  The  appellees  heirs 
of  the  first  marriage,  bare  sued  alleging  that 
the  proper^  in  controversy  li  community 
estate  of  tbe  first  marriage.  There  Is  no  con- 
tention that  tiieir  mother  owned  at  the  date 
of  her  deatii  an  undivided  interest  therein 
in  her  separate  right  A  community  interest 
is  averred,  which  was  subject  to  the  hus- 
band's control,  and  Uable  tOr  his  debte  con- 
tracted durio«  the  marriage.  The  appellees 
nowhere  ccmtended  that  the  husband  had 
purchased  the  lands  with  funds  parCly  be- 
longing to  himself  and  In  part  to  his  first 
wife,  and  that  theietv  a  trust  resulted  in 


her  favor,  or  that  he  bought  wKb  fimds 
wholly  belonging  to  her  whereby  a  trust  re* 
suited  in  her  behalf;  and  yet  by  tbe  nndia- 
puted  proof  the  money  by  which  tbe  land* 
wtte  acquired  must,  under  the  New  ToriE 
law,  have  been  either  hers  In  her  semoate 
right  w  his  absolutdy.  Bven  If  ttte  ■am 
had  been  Jdintly  owned  by  them  in  undivided 
Interests*  tiieae  intereste  would  not  have  been 
community,  but  tin  separate  pn^erty  of  each. 
If,  tlmk,  tbe  husband  tovested  snch  sran  In 
Texas  lands,  a  trust  equal  to  an  undivided 
half  interest  wonld  have  resulted  to  her  aq^- 
arate  use. 

We  mention  these  features  of  tike  case  to 
show  that  undor  no  phase  of  tbe  proof  ooold 
the  appellees'  allegations  be  true,  and  to 
show  further  that  the  presumption  growing 
out  of  the  acquisitions  iMF  the  lands  dnring 
marriage  was  conclusive  rebutted.  It  was 
not  shown  by  any  direct  proof  by  what  title 
the  hnsband  held  tiie  money  by  wbiidi  the 
land  was  bou^t  but  the  fact  tint  under 
the  laws  of  New  York  the  wife  could  boM 
propwty  in  her  own  name,  and  did  so  bold 
valuable  estates,  renders  it  Improbable  that 
the  momy  with  which  these  lands  were  ac- 
quired was  bus  to  any  extent  or  In  any 
sense. 

One  of  the  presumptions  Indulged  under 
tiie  laws  of  Texas  adds  strength  to  tbls  con- 
dudon.  We  Qeak  of  tiie  presumption  that 
an  pn^rty  held  daring  marrli^  vras  ac- 
quired dnring  marriage,  and  by  tbe  Soiat 
effort  of  the  marital  partims.  Here  we  ha-n 
a  husband  making  a  pundiase  dnring  mar^ 
rlage.  Tbore  is  .no  proof  of  how  or  where 
he  procured  tlie  money  wltii  wldch  tiie  pur- 
chase was  madeu  Tbe  presumption  Is  It  was 
earned  by  him  or  tiiem  during  marriage:  If 
this  Is  true^  then  it  was  his  separate  fnnd^ 
for  the  laws  of  bis  stete  declare  it  to  be  hia. 
That  the  property,  if  purchased  with  bis  s^ 
arate  funds,  became  his  separate  iwt^ierty,  is 
conceded,  and  the  doctrine  announced  In 
Bletbeu  v.  Bonner.  88  Tex.  141,  88  &  W. 
1016,  and  Oliver  T.  Bobntson,  41  Tex.  433, 
Is  not  Msalled,  and  in  eadi  of  them  leal  es- 
tate bought  in  Texas  with  funds  acquired  In 
a  oommon-law  state  dnrii^  macrlaae  were 
adjudged  i^e  separate  property  of  tbe  hus- 
band. The  broad  stetemrat  In  Heldenbelin- 
er  V.  Loring,  6  Tex.  Glv.  AppL  568,  26  SL  W. 
99,  was  not  necessary  to  the  decision  of  tliat 
case^  and,  if  incondstent  with  the  conclu- 
sions announced  in  the  two  cases  above  cit- 
ed, must  of  course,  yield.  We  do  jwt  r^rd 
it  as  necessarily  Innmslstent  for.  as  said  la 
Blethen  v.  Bonner  (Tex.  Civ.  App.)  Tl  & 
W.  291:  *lt  is  suggested  that  this  view  In- 
volves the  oiforcanent  of  the  law  of  a  rtster 
state  by  a  Texas  court  In  the  dl^osltlMi  of 
proper^  bere  situate.  But  not  so.  We  have 
merely  ascotaUwd  tbe  law  of  ICasaadmsetts 
as  a  fact  In  determining  the  quality  or  fsxtat 
of  tbe  title  to  money  acquired  In  Massachii- 
sette  by  a  dtlsen  of  that  state  and  Iwrnitrbt 
into  and  invested  In  this  statSb  We  rintply 
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determined  the  dbaracter  of  Bletben's  titie 
to  tbe  money  with  which  the  land  In  contro- 
Ters7  was  purchased,  and  implied  thereto  the 
laws  of  Texas." 

For  the  reasons  given,  the  Judgment  of  tbe 
trial  court  Is  reversed,  and  remanded  tor  tri- 
al and  partition  In  accordance  with  these 
Tlewa,  Beveraed  and  remanded* 

TEXAS  &  P.  RT.  OO.  et  al.  T.  GOQOIN. 

(Court  of  CItU  Appeals  of  Texas.    Dee.  5» 
1D08.) 

BVIDENCB-ADHffiSIONS— ABANDONBD  PLEAD- 
INGS. 

1.  Abandoned  pleadings  containing  admisaions 
against  interest  are  auuisaible,  notwitlistand- 
ins  they  are  neither  signed  nor  sworn  to  by  the 
pnriy  souglit  to  be  bound. 

2.  Wtiere  an  action  for  injuries  to  cattle  ship- 
Iied  was  trieil  on  a  second  amended  petition,  the 
original  and  first  amended  petitions  (which  had 
been  abandoned),  alleging  a  less  nomoer  of  cat- 
tle injured  or  killed,  ana  a  smaller  amount  of 
aggregate  damages  than  averred  in  the  last  pe- 
titiou,  were  admissible,  the  statements  therein 
being  relevant  as  admissions  against  interest. 

Appeal  from  District  Cour^  Taylor  Gotm- 
cy;  J.  H.  Calhoun,  Judge. 

Action  by  T.  J.  Coggln  against  thp  Texas 
Pacific  Railway  Company  and  others, 
from  a  Judgment  for  plalntifft  defendants 
appeal.  Reversed. 

Stanley,  Spoonti  &  Thompson,  J.  H.  Bar- 
nise.  Jr.,  and  J.  M.  Wagstaff,  for  appellants. 
Conningham  &  Oliver  and  Legett  &  Klrby, 
for  appellee, 

8PEER,  J,  Appellee  sued  appellants  to  re- 
cover for  Injuries  to  a  shipment  of  cattle. 
In  his  original  petition  Is  contained  this  al- 
legation: "That  by  reason  of  such  negligence 
and  rough  switching  by  defendants,  and  by 
reason  of  the  long  delay  caused  by  the  neg- 
ligence of  the  defendants'  agents,  said  cattle 
were  beat,  bruised,  billed,  crippled,  gaunted, 
nnd  starved,  and  otherwise  damaged,  to  such 
nn  extent  that  126  head  were  kilted  and  died 
ttom  the  effects  of  such  negligence,  and  the 
remaining  610  head  that  survived  said  negli- 
gent treatment  were  beat,  bruised,  gaunted, 
starved,  and  crippled  to  such  an  extent  that 
tbey  were  damaged  f400  per  head,  and  in 
the  aggregate  $2,040.00;  that  the  126  bead 
of  cuttle  that  were  killed  and  died  from  the 
effects  of  the  negligence  aforesaid  were  near- 
ly all  cows  with  calf,  and  were  reasonably 
worth  on  the  mariiet  at  Memphis,  Texas, 
$25.00  per  head,  and  in  the  aggregate  $3,- 
150.00,  making  a  total  damage  to  said  train 
load  of  cattle  $6,190.00." 

By  tbe  first  amended  original  petition  It  is 
alleged:  '"Hiat  by  reason  of  said  negligence 
and  rough  handling  of  said  train  of  cattle 
by  defendants,  and  by  reason  of  the  long  de- 
lays caused  by  the  negligence  of  defendants, 

T 1.  8«»  BtUsbc*.  vol.  M,  CmiL  Dig.  ||  711,  7U, 


said  cattle  were  beat,  braised,  crippled, 
gaunted,  starved,  many  of  them  killed  and 
otherwise  damaged,  to  such  an  extent  that 
136  bead  were  killed  and  died  from  the  ef- 
fects of  sucb  negligence,  and  the  remaining 
500  head  that  survived  said  negligent  treat- 
ment were  beat,  bruised,  gaunted,  starved, 
and  crippled  and  otherwise  greatly  damaged; 
that  said  train  load  of  cattle  in  the  condi- 
tion In  which  they  should  and  would  have  ar- 
rived at  Memphis,  Texas,  by  the  exercise 
of  proper  care  and  prompt  shipment  on  the 
part  of  defendants,  would  have  sold  on  the 
market  at  Memphis,  Texas,  on  tbe  date  of 
their  arrival,  at  $25  per  bead,  and  In  the  ag- 
gregate at  $15,900;  that  in  the  damaged  condi- 
tion lu  which  said  cattle  arrived  at  Memphis, 
Texas,  the  136  head  that  were  dead  and  died 
from  said  Improper  treatment  were  without 
value;  that  75  head  of  tbe  remaining  600 
were  so  badly  crippled  and  hurt  by  defend- 
ants as  to  only  have  a  mariiet  value  at 
Memphis,  Texas,  on  date  of  their  arrival  of 
$8.00  per  bead,  and  the  remaining  425  head 
were  crippled,  gaunted,  drawn,  skinned,  and 
otherwise  injured  by  defendants  so  as  to 
only  have  a  market  value  of  $15  j>er  head 
on  date  of  their  arrival  at  Memphis,  Texas, 
making  a  total  damage  to  said  cattle  by  said 
negligence  of  defendants  In  the  sum  of  $8,- 
025.00."  While  by  yet  another  amendment, 
being  tbe  pleading  upon  which  he  went  to 
trial,  the  Injuries  and  damages  were  thus 
pleaded:  "That  by  reason  of  such  negligent 
and  rough  handling  of  said  train  of  cattle  by 
defendants,  and  by  reason  of  the  Itmg  de- 
lays caused  by  tbe  negligence  of  defendants, 
and  by  reason  of  the  long  delays  without 
eating  and  without  rest,  and  the  exposure 
to  the  cold  mud  and  rain  as  aforesaid,  said 
cattle  were  beaten,  bruised,  crippled,  gaunt- 
ed,  starved,  exhausted,  drawn,  emaciated, 
many  of  them  killed,  and  otherwise  damaged 
to  such  an  ext»it  that  136  head  were  killed 
and  died  from  tbe  effects  of  such  negligence, 
and  the  remaining  500  head  that  survived 
said  negligent  treatment  were  beaten,  bruised, 
gaunted,  starved,  crippled,  drawn,  exhausted, 
emaciated,  and  otherwise  greatly  damaged 
to  such  an  extent  that  said  train  of  cattle 
were  damaged  thereby  in  the  aggregate  $9,- 
625.00;  that  said  train  load  of  cattle  were 
very  high  grade  cattle,  and  In  the  condition 
in  which  they  should  and  would  have  arrived 
in  Memphis,  Texas,  by  the  exercise  of  ordi- 
nary and  proper  care  and  promptness  on  the 
part  of  defendants,  would  have  sold  on  the 
market  at  Memphis,  Texas,  upon  their  arrival 
there,  at  $25.00  per  head,  and  four  of  said  cat- 
tle, iKing  high-bred  bulls,  would  have  sold  for 
$150.00  each,  and  In  the  aggregate  at  $16,500.- 
00;  that  In  tbe  damaged  condition  In  which 
said  cattle  arrived  at  Memphis,  Texas,  the  13(j 
head  that  were  dead,  and  died  from  said  im- 
proper treatment,  including  said  four  bulls, 
were  without  value;  that  76  head  of  the  re- 
maining five  hundred  were  k>  badly  crippled, 
bruised,  and  otherwise  damaged  and  hnrt  by 
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defendants  to  only  have  a  market  value  at 
MempblB,  Texas,  npon  their  arrival  there,  of 
18.00  per  head,  and  the  remaining  four  hundred 
and  twenty-five  head  were  crippled,  gaunted, 
drawn,  Bkinned,  brulaed,  and  otherwise  in- 
jured and  damaged  by  defendants  by  said 
Improper  treatment,  so  as  to  only  have  a 
market  value  of  $15.00  per  bead  on  their 
arrival  at  Memphis,  Texas,  making  a  total 
damage  to  said  cattle  by  said  negligence  of 
defendants  in  the  sum  of  $0,525.00." 

Upon  the  trial  the  defendants  offered  in 
evidence  the  original  petition,  as  well  as  the 
first  amended  original  petition,  "for  the  pur> 
pose  of  showing  the  condition  of  plaintifTs 
cattle,  and  for  the  purpose  of  shqwlng  the 
number  claimed  to  be  billed,  and  the  causes 
which  be  alleges  produced  the  damage  and 
injury,"  and  to  the  introduction  of  which  the 
plaintur  objected,  "tor  the  reason  that  the 
same  were  immaterial,  and  were  not  signed 
or  sworn  to  by  the  plaintiff,"  which  objec- 
tions were  sustained  by  the  court,  and  the 
evidence  excluded.  This  was  error.  That 
abandoned  pleadings  containing  material  ad- 
missions against  Interest  are  admissible  In 
evidence  Is  no  longer  an  open  question  Id 
this  state.  And  It  Is  immaterial  upon  the 
question  of  admissibility  that  such  pleadings 
are  not  signed  or  sworn  to  by  the  party 
sought  to  be  bound.  Barrett  v.  Feather- 
stone,  89  Tex.  567,  35  8.  W.  11,  86  S.  W.  246; 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  De  Walt 
(Sup.)  70  8.  W.  531,  5  Tex.  Ct.  Rep.  1006; 
Felton  V.  Talley  (Civ.  App.)  72  8.  W.  614,  6 
Tex.  Ct  Rep.  473;  Prouty  v.  Musquiz  (Tex. 
Civ.  App.)  69  8.  W.  668;  Southern  Pac.  Co. 
V.  Wellington  (Tex.  OIv.  App.)  57  8.  W.  8S9; 
Jordan  v.  Young  (Tex.  Civ.  App.)  56  8.  W. 
762:  O.,  H.  &  a  A.  Ry.  Co.  v.  Eckles  (Tex. 
Civ,  App.)  64  8.  W.  661.  The  relevancy  of 
the  proposed  testimony  fully  appears  from 
the  above  excerpts  from  the  pleadings^  and 
after  a  careful  reading  of  the  testimony  we 
cannot  say  the  error  was  harmleBB. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 
(Jan.  4,  1904). 

It  1b  urged  upon  us  that.  If  the  matter 
uimn  which  we  liave  reversed  the  Judg- 
ment Id  this  case  was  error,  nevertheless  we 
should  not  reverse  unless  we  were  able  to 
say  that  the  error  affected  the  result  op 
prejudiced  the  appellant  But  we  do  not  so 
understand  the  rule.  Our  supreme  court  in 
Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  »1 
Tex.  360,  43  8.  W.  509,  say:  "The  true  rule 
Is.  that  in  such  a  case.  In  order  to  bold  that 
the  error  does  not  require  a  reversal  of  the 
judgment,  It  ought  clearly  to  appear  that 
no  Injury  could  have  resulted  from  the  ad- 
mission of  the  evidence."  We  liave  hereto- 
fore followed  the  rule  laid  down  In  the  Han- 
nig Case.  Fort  .Worth  Iron  Works  v.  Stokes 
(Civ.  App.)  76  8.  W.  231,  8  Tex.  Ct  Bep.  246. 

Motion  overruled. 


HALL  T.  KBATING  IMPUaCSNT  *  MA- 
OHINB  CO.* 

(Oonrt  of  Olvll  Appeals  «c  Tesu.  Nor.  la 
190a.) 

CHATTEL  MORTGAGES  —  CONSTRUCTION  Df- 
STRUMBNTS— NECESSITY  OF  RECORD— MER- 
CHANDISB-MORTaAQB— EIGHTS  Or  UOBT- 
QAQBE  —  BANKRUPTCT  —  PEBFKRBMCaS  - 
BANKRUPT'S  E8TATB. 

1.  A  contract  for  the  sale  of  certain  wagons, 

{iroviding  the  price  at  which  they  ore  sevenJ- 
y  sold,  and  the  terms  of  sale,  and  binding  the 
buyer  to  execute  his  notes  to  the  seller  on  the 
terms  specified  in  the  contraA,  on  receipt  of 
the  gooos,  and  further  providing  tliat  the  title 
to  and  owoership  of  all  goods  which  might  be 
shipped  thereunder,  and  their  xuroceeds,  in  cue 
of  sale,  should  remain  in,  and  be  the  property 
of,  the  seller,  and  subject  to  his  ordo",  nntil 
the  buyer  should  have  made  fnll  payment  in 
money,  is  a  chattel  mortgage,  not  mily  u 
against  third  persons,  but  also  as  between  the 
parties  thereto. 

2.  Where  the  sellers  of  certain  property,  wbo 
took  notes  secured  by  mortgage  tb«eon,  at- 
signed  the  notes  to  another,  the  latter  becams 
the  mortgagee,  and  had  the  right,  as  against 
other  creditors  of  the  mortgagor,  to  pnrcbise 
the  mortgaged  property  from  the  mortgagor  in 

gayment  or  part  payment  of  the  debts  secured 
y  the  mortgage. 

3.  Property  of  a  bankrupt,  purchased  b^ore 
the  lufltitntlon  of  proceedings  in  bankniptcy,  b 
no  port  of  the  bankrupt's  estate. 

4.  Liens  secured  to  a  manof  actnrer  on  goods 
sold  to  a  merchant,  by  provision*  of  the  e«h 
tract  of  sale  that  the  title  shall  remain  in  the 
manufacturer  until  the  goods  are  paid  for.  are 
not  within  the  purview  of  the  statute  InTslidat- 
ing  mortgages  attempted  to  he  made  by  the 
owner  upon  mercbaodiBe  daily  exposed  for  sale 
in  the  regular  course  of  business. 

6.  A  contract  of  sale  under  which  the  seller 
retains  title  to  the  property  until  it  is  pud 
for  according  to  the  terms  of  the  agreemeot  is 
valid  upon  the  Instant  of  its  execudim,  regsrd- 
less  of  registraUoD,  as  against  all  parties  exocft 
lien  creditors  and  subsequent  boos  fide  pin'- 
chasers  or  mortgagees,  and  can  be  enforced  as 
between  the  parties  and  all  others  except  soeh 
creditors  and  purchasers  or  mortgage ss. 

6.  The  provisions  of  the  bankruptcy  act  la- 
validating  liens  which,  for  want  of  record,  er 
for  other  reasons,  would  not  have  been  valid  u 
against  the  claims  of  creditors  of  the  bankmpL 
does  not  avoid  liens  secured  by  an  unrecorded 
chattel  mortgage,  which  la  valid  against  «1- 
parties  except  lien  creditors  and  bona  fide  par 
chasers  or  mortgagees. 

Appeal  from  District  Court  Bocnels  Coon- 
ty;  John  W.  Goodwin,  Judges 

Action  by  B.  A.  HoU,  trustee  In  bnnkniptcy 
of  R.  L.  Maddox,  against  the  ^nttos  Imple- 
ment ft  Machine  Company.  From  a  judg- 
ment for  defendant  plalnUfl  ■ppeala.  Af- 
firmed. 

Appellant,  as  trustee  for  thB  baakmpt  m- 
I  tate  of  B.  L.  Maddox,  broOKbt  tlila  tott 
;  against  appellee  to  recover  cotala  penonal 
I  property  alleged  to  belong  to  the  banknqpt 
!  estate.  The  defendant  in  its  answw.  In  ad- 
dition to  a  general  denial,  pleaded  title  and 
ownership  In  Itself.  The  case  was  tried  witli' 
out  a  jury,  and  judgment  rendered  for  tb>> 
defendant   Prom  this  Judgment  fbe  plaintill 


"Rebearinc  denied  Jsnnmrr  U,  1901. 

f  6.  Sea  Sales,  vol.  U.  Cut.  Dig.  |  IM. 


Digitized  by  Google 


HALL  T.KB1A.TING  lUFLEMBNT  ft  UACHINE  GO 


105& 


baa  appealed.  No  findings  of  tact  or  conclu- 
sions of  law  were  filed  by  the  trial  jodge,  but 
the  testimony  supports  the  statement  con- 
cerning the  facts  made  In  appellees  brief; 
and,  therefore,  In  deference  to  the  Judgment, 
we  adopt  such  statement  as  our  findings  of 
fact: 

"On  January  17.  1901,  Shutler  &  Hots,  of 
Chicago,  m.,  acting  through  their  state 
agents,  Keating  implement  &  Machine  Com- 
pany, sold  to  B.  L.  Maddox  a  car  load  of 
Shutler  wagons,  by  written  contract  of  sale, 
providing  the  price  at  which  said  wagons 
were  severally  sold,  and  the  terms  of  sale 
(the  several  Items  aggregating  about  $1,372.- 
40),  and  binding  said  Bladdox  to  execute  his 
notes  to  Shutler  &  Hotz  on  the  terms  speci- 
fied In  the  contract,  upon  receipt  of  the  goods. 
In  said  contract  It  was  provided,  among  other 
things,  *that  the  title  to  and  ownership  of  all 
goods  which  may  be  shipped  as  herein  pro- 
vided, or  during  the  current  season,  shall  re- 
main In  and  their  proceeds,  In  case  of  sale, 
shall  be  the  property  of  first  party  [meaning 
Shutler  &  Hotz]  and  subject  to  their  order 
until  full  payment  shall  have  been  made  bj 
the  undersigned,  in  money.'  The  goods  ar- 
rived at  Balllnger,  Bunnels  county,  Texas, 
on  or  about  February  7,  1001;  and  thereupon 
said  Maddox,  In  pursuance  of  his  contract  so 
to  do,  executed  and  delivered  to  Shutler  & 
HotB  bis  two  promissory  notes,  for  $686.25 
eacb,  payable  at  First  National  Bank,  Bal- 
*lng»,  Texas,  with  interest  at  8%  from  Au- 
SQSt  7.  1901.  UDtU  maturity,  and  10%  there- 
after. Said  notes,  by  their  terpis,  matured, 
reQ>ectively,  November  15,  1901.  and  Decem- 
ber 16,  1901,  and  r^iresented  the  purchase 
j^lce  of  the  car  load  of  wagona  above  refer- 
red to. 

"Subsequent  to  the  execution  of  the  notes, 
and  before  the  matority  thereof,  and  before 
the  transactions  hereinafter  mentioned,  Shut- 
ler &  Hotz  indorsed  and  delivered  said  notes 
to  Keating  Implement  &  Machine  Company; 
and  thereafter,  on  or  about  Octobw  28, 1901, 
W.  O.  Garrison,  a  r^resentatlve  of  the  Keat- 
ing Implement  ft  Machine  Compen7<  with 
said  notes  and  contract  above  described  In 
bis  possession,  came  to  Balllnger,  endeavor^ 
Ing  to  collect  said  notes;  they  being  wholly 
unpaid,  and  Maddox  being  In  an  insolvent 
condition.  At  that  time  said  representative 
lodged  the  contract  with  the  county  clerk  of 
Bunnels  county,  and  caused  same  to  be  duly 
registered  as  a  chattel  mortgage.  Falling  to 
collect  the  notes,  It  was  agreed  that  they 
should  be  settied  as  far  as  practicable  by  the 
return  of  the  unsold  wagons;  credit  to  be 
made  upon  the  notes  for  the  value  of  the 
goods  80  returned.  In  pursuance  of  that  ar- 
rangement, Keating  Implement  ft  Machine 
Company,  on  the  date  referred  to,  retook 
the  goods  remaining  unsold,  to  the  value  of 
9740.60,  made  an  inventory  of  same„co]]ected 
and  stored  them  together  at  a  particular  place 
In  Maddox's  place  of  business,  and  segre- 
gated same  from  property  belonging  t^  Mad- 


dox; and  it  was  then  and  there  understood 
that  said  goods  were  then  and  there  delivered 
to  Keating  Machine  &  Implement  Company 
to  become  ite  property,  and  that  Maddox 
thereupon  became  entitled  to  and  was  allow- 
ed the  credit  above  referred  to  on  Us  said 
Indebtedness  under  his  said  notes.  There- 
after Keating  Implement  &  Machine  Com- 
pany arranged  with  Maddox  to  handle  said 
goods  as  their  agent,  without  any  titie  or  In- 
terest thwein  [Msslng  to  the  said  Maddox; 
said  Maddox  agreeing  to  sell  said  goods  on 
commission  for  cash  only,  and  account  to 
said  Keating  Implement  ft  Machine  Company 
for  all  sales  made  at  the  Invoice  price  of 
said  goods,  with  freight  added;  and  said 
Maddox  was  to  receive  as  his  compensation 
such  sums  as  he  might  get,  over  the  invoice 
price  of  said  goods.  If  any  sales  were  made 
on  credit,  the  said  company  was  to  receive 
the  entire  proceeds  of  such  sales.  After  mak- 
ing the  arrangement  described,  Maddox  and 
the  Keating  Company  considered  the  goods 
as  being  the  property  of  the  company,  and 
that  Maddox  was  handling  the  same  simply 
as  sales  agent  Subsequently,  and  before  the 
transaction  hereinafter  referred  to,  Maddox 
sold  one  of  the  wagons  on  credit  for  9S2JS0, 
and,  complying  with  his  contract,  forwarded 
the  note  taken  for  purchase  price  of  the  wag- 
on to  the  Keating  Company.  About  Novem- 
ber 21,  1901,  certain  creditors  of  Maddox,  in- 
cluding the  Keating  Company,  filed  petition 
in  Involuntary  bankmptoy  against  Maddox, 
charging  him  with  having  unlawfully  pre- 
ferred certain  other  creditors,  and  thereby 
committing  acts  of  bankruptcy.  About  No- 
vember 23d  the  Keating  Company  removed 
its  vragons,  etc.,  from  tbe  Maddox  store  build- 
ing; same  being  still  open  for  business,  and 
continuing  open  until  some  time  in  Decem- 
ber. In  due  course  Maddox  filed  bSM  answer 
to  the  proceedings  In  bankruptcy,  and  there- 
after, on  December  10,  1901,  was  duly  ad- 
Judged  a  bankrupt;  and  on  December  2S, 
1901,  B.  A.  Hall  was  duly  appointed  trustee 
and  qualified. 

"After  the  reference  of  tbe  case  to  the  ref- 
eree, the  Keating  Company  filed  its  claim 
with  the  referee,  setting  up  the  existence  of 
ite  claim  and  Men  against  tbe  wagons,  and 
note  which  bad  been  transmitted  to  It  as  the 
proceeds  of  the  wagon  which  Maddox  bad 
sold  as  above  described;  and  stating.  In  con- 
nection with  its  claim  and  assertion  of  lien, 
that  the  property  in  controversy  was  In  Ite 
possession,  but  held  subject  to  the  order  of 
the  trustee  herein.  The  trustee  declined  to 
entertain  tbe  claim  of  lien  of  the  Keating 
Company,  and  made  demand  upon  It  to  re- 
turn the  goods,  and  refused  to  pay  any  divi- 
dend upon  their  claim  in  the  bankruptcy 
proceedings,  and  made  no  offer  or  attempt 
to  adjust  their  lien  on  tbe  goods,  or  value 
the  property;  but  It  was  shown  upon  the 
trial  that  the  Keating  Company,  in  taking 
the  goods  at  the  valuation  agreed  upon  with 
Maddox,  had  taken  the  same  at  a  fair  and 
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Just  Talnatlon.  The  trustee  In  bankruptc7 
Instituted  suit  to  recover  the  property  In 
controversy  from  the  Keating  Company, 
claiming  that  tbelr  possession  of  same  was 
acquired  under  clrcumstanaes  constitutl]:^  an 
unlawful  preference,  that  their  mortgage  lien 
was  void,  and  Uiat  the  property  In  contro- 
versy constituted  assets  of  the  bankrupt  es- 
tate for  the  benefit  of  general  creditors.  It 
was  shown  that,  for  more  than  four  months 
prior  to  the  proceedings  In  bankruptcy,  Mad- 
was  Insolvent,  and  that  Keating  Compa- 
ny knew  of  his  condition.  It  was  not  shown 
ivliat  creditors,  if  any,  were  in  the  same  class 
with  the  Keating  Company,  nor  that,  Jlf 
said  transaction  before  described  were  al- 
lowed to  stand,  said  company  would  receive 
a  larger  percentage  of  its  debt  than  other 
creditors  of  the  same  class.  It  was  also  af- 
firmatively shown  that  there  was  never  any 
agreement  that  said  chattel  mortgage  should 
not  be  recorded." 

M.  C.  Smith,  for  appellant  Btheridge  ft 
Baker,  for  appellee. 

KEY,  J.  (after  stating  the  facta).  With- 
out considering  In  detail  the  appellant's  as- 
signments of  error,  we  overrule  all  of  them, 
and  hold  that  the  defendant's  answer  was 
not  subject  to  the  demurrer  and  exceptions 
urged  against  It,  and  that  the  contract  be- 
tween Shutler  &  Hotz  and  Maddox  was  a 
chattel  mortgage,  under  the  laws  of  Texaa, 
not  only  as  against  third  parties,  but  also 
between  the  parties  to  the  Instrument  Har* 
ling  V.  Creech,  88  Tex.  300,  31  S.  W.  357; 
Singer  Mfg.  Co.  v.  Rioa  (Tex.  Sup.)  71  S.  W. 
275,  60  U  R.  A.  148.  From  this  It  follows 
that,  when  9butler  &  Hotz  assigned  the 
notes  to  appellee,  the  latter  became  the  mort- 
gagee, and  had  the  right  to  purchase  the 
property  in  controversy  from  Maddox,  the 
mortgagor.  In  payment  or  part  payment  of 
the  debt  secured  by  the  mortgage;  and,  the 
testimony  showing  that  such  purchase  was 
made  before  the  proceeding  In  bankruptcy 
was  begun,  the  property  was  no  part  of  the 
estate  of  the  bankrupt. 

Following  the  ruling  of  our  Supreme  Court, 
we  also  bold  that  Hens  of  this  character  are 
not  within  the  purview  of  the  statute  In- 
validating mortgages  attempted  to  be  made 
by  the  owner  upon  merchandise  dally  ex- 
posed for  sale  In  the  regular  course  of  busi- 
ness. Bowen  v.  Lansing  Wagonworks,  91 
Tex.  385,  43  S.  W.  872. 

We  also  sustain  appellee's  contention  that 
such  contract  of  sale  Is  valid  upon  the  In- 
stant of  Its  execution,  regardless  of  its  regis- 
tration, as  against  ail  parties  except  lien 
creditors  and  subsequent  bona  fide  purchas- 
ers or  mortgagees.  Being  valid,  it  can  be  en- 
forced as  between  the  parties,  and  all  others 
except  those  included  in  the  two  classes 
above  referred  to.  Bowen  v.  Lansing  Wag- 
onworks, supra. 

The  contention  of  appellant  that  appellee's 


pnrchase  of  the  property  was  nnlawfol,  m- 
der  the  provision  of  the  bankrupt  law  prohib- 
iting preferences,  cannot  be  sustained.  It  Is 
true  that  the  bankruptcy  statute  cmidemos 
ail  alleged  liens  "which  for  want  of  record  ot 
for  other  reaeons  would  not  have  t>een  valid 
liens  as  against  the  claims  of  the  creditors 
of  the  bankrupt"  Bnt  aa  shown  by  the  cas- 
es Just  cited,  the  contract  between  Sbntltf 
&  Hotz  was  a  valid  lien.  It  is  also  true  that 
the  same  statute  nullifies,  as  to  creditors, 
transfers  and  Incumbrances  made  by  the 
bankrupt  within  four  months  prior  to  the 
filing  of  the  petition.  If  made  with  intent 
to  defraud  creditors;  but  It  was  not  shown 
that  the  sale  by  Maddox  to  the  ai^ellee  was 
made  with  such  intent. 

No  error  has  been  shown*  and  tiie  Jndg^ 
meat  in  affirmed.  Affirmed. 


ROBERTSON  &  H0BB3  t.  CATARD. 
Supreme  Court  of  Tennessee.   Dec  5,  10034 

HA8TBR  AND  SERVANT-RAILWAY  CONTRACT- 
0B3— PBRSONAL  INJtJRIBS— BVIDBNCB— 
8  UF  FICIBN  G  Y— CHAM  PER  TT . 

1.  In  an  action  against  railway  contractors 
for  personal  injuries  to  a  locomotive  engineer, 
received  in  the  course  of  his  employment  by 
defendants,  by  alleged  defective  appliances,  eTi- 
dence  examlaed,  and  held  to  support  a  verdict 
for  plaintiff. 

2.  Under  Act  1821,  &  66,  denouncing  certain 
acts  as  champertous,  and  declaring  as  a  pen- 
alty that  a  champertous  agreement  In  regard  to 
a  suit  would  bar  the  maintenance  of  each  suit, 
the  penalty  existed  by  virtue  of  the  act  only, 
and  on  its  repeal  by  Acts  1899,  p.  321,  c  173, 
the  existence  of  a  champertous  agreement  did 
not  bar  the  suit  to  which  It  related,  but  merely 
affected  the  validity  of  the  agreement. 

i4>peal  fhnn  Glrcoit  Oonrt,  Cocke  Connty: 
O.  McHenderaon,  Judge. 

Action  by  B.  C  Cayard  against  BobertaoB 
&  Hobbs  for  personal  Injuries.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

G.  W.  Pickle  and  Wll^  Jones,  for  appel- 
lants. R.  E.  L.  Mountcaatle  and  O.  W.  Qor- 

rell,  for  appellee. 

McALISTER,  J.  Plaintiff  below  recovered 
a  verdict  and  Judgment  against  Robertson  & 
Hobbs  In  the  sum  of  $5,000  as  damages  t<jr 
personal  injuries  which  resulted  in  his  death. 

The  suit  was  brought  by  £.  C.  Cayard  in* 
his  lifetime,  and  after  his  death  It  was  prose- 
cuted under  the  statute  for  the  benefit  of  his 
widow  and  child. 

The  facts  disclosed  In  the  record  are  that 
the  defendants,  Robertson  &  Hobbs,  were 
contractors,  and  at  the  time  of  the  accident 
were  engaged  by  the  Southern  Railway  Com- 
pany In  changing  the  grade  of  Its  track  eas: 
of  Newport.  E.  C.  Cayard  was  employed  by 
said  contractors  in  the  capacity  of  a  loco- 
motive engineer,  whereby  It  became  and  was 
his  duty  to  operate  an  engine  with  an  at- 
tached train  of  cars  In  hauling  dirt  between 
the  ^team  shovel  and  the  fill,  a  distance  of 
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Bometbing  more  than  a  mile.  Tlie  track  over 
wUcta  the  train  was  being  nm  was  on  a  steep 
gi&&e  tor  a  few  bQDdred  yards  from  the 
■hovel  to  the  top  of  the  hill,  and  then  down 
a  heavy  grade  to  the  temporary  trestle  where 
the  fll)  was  being  made.  The  plaintiff  wa^ 
a  member  of  the  nfght  crew,  and  tbe  accMeut 
occurred  In  the  nighttime. 

It  is  alleged  that  In  September,  1900,  Gay- 
ard  undertook  to  run  said  engine  with  a 
train  of  cars  from  the  steam  {{Jiovel  to  the 
flll,  and  that  In  consequence  of  said  defect  in 
tbe  engine  and  tbe  Insufficient  equipment  of 
brakes  and  brakemen  be  was  unable  to  con- 
trol the  speed  of  the  train,  and,  tbe  same  be- 
coming unmanageable,  tbe  engine  ran  out 
upon  said  trestle,  which  broke  through,  there- 
by precipitating  the  engine  and  cars  to  the 
ground  below,  and  Inflicting  the  injuries 
which  resulted  in  plalntUTs  death. 

The  gravamen  of  the  action  is  that  the  said 
Cayard  was  furnished  by  defendants  with 
a  defective  engine— that  is  to  say,  one  with  a 
steam  Jam  out  of  repair;  and  that  the  cars 
were  not  provided  with  sufficient  brakes,  nor 
with  a  sufficient  complement  of  brakemen. 
The  alleged  defect  In  the  engine  Is  more  spe- 
cifically described  in  tbe  amended  declara* 
tion,  which  avers  that  said  engine  "bad  a 
weak,  defective,  and  patched-up  steam  Jam, 
with  weak,  worn,  rusted,  and  defective 
screws  and  taps,  which  were  not  strong 
enough  to  stand  a  sufficient  pressure  of  steam 
to  tiold  or  control  said  engine  and  cars." 

It  is  further  alleged  in  said  amended  decla- 
ration that  said  cars  were  ciA,  rickety,  de- 
fective, and  unfit  for  use,  and  were  entirely 
without  brakes,  exciting  two  out  of  thir- 
teen, or  about  that  number,  constituting  tbe 
train  at  tiie  time  of  the  Injury. 

It  is  then  alleged  that  said  trestle  was  not 
of  sufficient  strength  to  support  tbe  weight 
of  said  engine,  being  constructed  of  wood, 
with  small,  shaky,  rickety  poles  for  its  sup- 
port, and  small,  weak  timbers  throughout, 
Improperly  and  Insufficiently  placed,  braced, 
and  sui^rted. 

There  is  ample  evidence  In  the  record  to 
show  that  the  engine  was  defective  In  tiie 
pcrticulsrs  alleged  in  the  declaration,  and  it 
is  reasonably  certain  that,  but  for  these  de- 
fects, tbe  accident  would  not  have  happened. 

It  is  also  shown  in  tbe  proof  that  tbe  cars 
were  not  provided  with  sufficient  brakes  and 
brakemen,  especially  in  view  of  the  defective 
condition  of  the  engine— a  fact  which  was 
known  to  the  fcneman  of  Robertson  &  Hobbs. 
The  foreman,  one  Layman,  was  in  charge  of 
tbe  night  shift,  and  the  other  employes  were 
snbject  to  his  orders  and  control.  The  trains 
were  made  op  under  his  direction  and  super- 
rislon. 

The  red  line  cars,  which  were  heavier, 
were  never  used  before  on  the  night  shift. 
The  proof  shows  that  there  were  18  cars  In 
this  particular  train,  and  that  only  2  of  them 
had  upright  brakes,  and  It  Is  shown  that  the 
Bide  brakes  with  which  ther  were  ^vlded 
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were  not  Intended  for  use  in  controlling  the 
train.  It  is  further  shown  that  there  was 
only  one  brakeman  of  this  train. 

It  Is  probable  from  this  proof  that,  if  the 
cars  had  been  properly  provided  with  brakes 
and  brakemra,  the  accident  would  have  been 
avoided,  DotwlthBtanding  the  defects  In  the 
engine. 

The  trestle  was  30  feet  high,  and  was  built 
at  the  foot  of  a  steep  Incline.  It  was  very 
defectively  constructed,  and  wholly  Insufll- 
dent  to  sustain  the  weight  of  tbe  engine. 
However,  it  was  not  expected  that  the  en- 
gine would  be  drawn  upon  this  trestle,  and 
It  was  contrary  to  orders  to  do  so.  The  rule 
waa  for  the  cars  to  be  backed  upon  the 
trestle,  and  their  contents  dumped  there- 
from. It  is  insisted  that  Cayard  was  guilty 
of  such  contributory  negligence  that  he  is  not 
entitied  to  a  recovery.  It  Is  said  that  he. 
knew  of  the  defects  In  the  engine,  and  that 
he  knew  of  the  Insufficiency  In  eqnlpmeut  of 
the  cars  with  brakes  and  brakemen,  and  that 
he  was  apprised  of  the  weakness  of  the  tem- 
porary trestie. 

It  may  be  stated  as  a  conclusive  answer  to 
tbe  last  suggestion  that,  as  a  matter  of  fact, 
the  engineer  did  not  voluntarily  take  bis  en- 
gine upon  this  trestie,  but  that  It  became  un- 
manageable on  account  of  the  defects  de- 
scribed, and  went  upon  ttie  trestle,  despite  his 
efforts  to  prevent  It 

On  the  night  of  the  accident,  Cayard  was 
put  In  charge  of  engine  52  on  tbe  night  shift 
for  the  first  time.  Prior  to  this  time  be  had 
been  running  a  different  engine  on  the  night 
shift,  with  better  equipment  and  brakes. 
When  he  mounted  bis  engine  on  the  night  of 
tbe  accident  he  was  Informed  by  tbe  engineer 
who  had  been  operating  that  engine  during 
tbe  day,  and  also  by  Layman,  the  foreman, 
tiiat  the  steam  Jam  or  brake  did  not  work 
perfectly,  but  they  both  assured  him  that  the 
train  could  be  controlled  by  the  brake  In  Its 
then  condition,  and  that  It  was  safe  to  oper- 
ate it  It  appean  that  Layman,  the  foreman, 
had  used  this  engine  In  drawing  the  train  up 
from  Hie  water  tank  Just  before  It  was  placed 
In  charge  of  Cayard,  and  that  be,  with  Cay- 
ard. examined  it  assuring  tbe  latter,  as  be 
left  the  engine,  that  it  was  all  right,  and 
that  It  could  be  operated  safely.  It  was 
known  to  Layman  at  the  time  that  the  train 
was  one  of  unusual  weight,  and  that  It  was 
not  supplied  with  the  usual  equipment  of 
brakes.  It  is  not  Insisted  that  Cayard  knew 
of  the  insufficient  equipment  of  the  cars  with 
brakes  and  brakemen.  It  Is  only  contended 
that  he  sbonid  have  known.  It  appears  that 
Layman,  tbe  night  foreman,  although  accus- 
tomed to  attend  the  engine  on  these  trips,  for 
some  reason  not  appearing,  left  the  train  be- 
fore it  started  down  the  grade. 

It  is  well  settled  that  the  question  of  con- 
tributory negligence  is  a  matter  for  the  set- 
tiemeot  of  the  Jury,  and  their  verdict  In  this 
case  has  settled  that  Issue  in  favor  of  the 
plaintiff.  Moreover,  we  find  ample  evidence 
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to  support  the  verdict  of  the  jury,  and  the  | 
assignment  of  error  to  the  contrary  Is  over-  | 
ruled. 

It  Is  next  assigned  aa  error  that  the  court 
struck  out  the  plea  of  champerty  interposed 
by  the  defendant  company.  The  plea  strick- 
en out  by  the  court  Is  as  follows: 

"That  the  contract  entered  into  by  plain- 
tiff and  his  attorney,  W.  H.  Jones,  under 
which  contract  this  suit  Is  being  prosecuted. 
Is  champertous  and  void,  In  that  the  said  W. 
H.  Jones  was  and  Is  to  pay  the  expenses  of 
this  suit,  and  to  receive  20  per  cent  of  the 
amount  recovered  If  the  recovery  is  small,  ' 
and  less  per  cent,  on  a  lai^er  Judgment,  as  a  : 
fee  In  the  case;  and  that,  In  the  event  no  \ 
recovery  is  had  against  the  defendants  here-  . 
In,  he,  the  said  Jones,  Is  to  receive  no  fee  or 
other  compensation  for  bis  services,  said  fee 
Jwing  entirely  contingoit  npon  the  recovery 
herein." 

It  is  said  that  the  court,  In  striking  cot 
this  plea,  proceeded  npon  the  assumption 
that  the  champerty  law  had  been  repealed 
by  statute  (cbapter  178.  p.  321,  Acts  1809). 
It  is  Insisted  that  In  this  assumption  the  ; 
court  was  In  error;  that  the  statute  in  ques- 
tion only  repealed  certain  sections  of  the 
Code  upon  the  subject  of  champerty  and 
maintenance,  and  does  not  assume  to  legis- 
late on  the  law  of  champerty  as  it  existed 
and  was  recognized  prior  to  the  passage  of 
tlie  Jaw  repealed,  which  was  Act  1821,  c.  66. 
It  Is  argued  that  Act  1821,  c.  66,  was  an  ex- 
tension of  the  common-law  idea  of  champer- 
ty, and  especially  an  enlargement  of  reme*  . 
dies  provided  against  It  It  is  claimed  that 
champerty  at  common  law  was  not  only  a 
cause  for  dismissal  of  a  suit,  but  was  an  In-  '. 
dictable  offense,  and  that  the  act  of  1821  - 
denounced  c^tain  acts  as  champertoos  which  : 
were  not  so  regarded  prior  to  its  enactment.  , 
It  is  stated  in   the   case  of   Douglass  v.  | 
Wood's  Lessee,  1  Swan,  3W:    "By  the  com-  j 
mon  law,  or  rather,  perhaps,  by  ancient  stat-  i 
utfxj  enactments  which  became  Incorporat- 
ed into  the  common  law  long  before  the  32 
Henry  VIII,  c.  9,  champerty  was  known  and 
recognized  as  an  offense  falling  wltbin  that 
numerous  class  denominated  'offenses  against 
public  Justice,'  and  was  punishable  by  Qne 
and  imprisonment,  and  so  was  the  offense  of 
maintenance." 

It  was  also  said  by  this  court  in  Webb  t.  ! 
Armstrong,  6  Humph.  881,  as  follows: 

'*Tbe  statute,  by  pointing  out  the  means  to 
ascertain  champertous  agreements  by  bill  and 
by  interrogatories  formally  propounded,  did 
not  Intend  to  restrict,  bnt  amplify,  the  rem-  i 
edies  for  punishing  such  agreements.    Be-  ! 
fore  tbe  statute  and  since  the  statute,  if  It  ' 
satisfactorily  appear  to  the  court  In  proof  \ 
that  the  suit  in  its  origin  and  progress  is  af-  [ 
fected  by  champerty,  it  Is  the  duty  of  the  i 
court  not  to  permit  Itself  to  become  the  or-  j 
gan  and  Instrument  to  consummate  such 
agreements,  but  to  repel  the  plaintiff  and  his 
suit"    Is  4  Blackstone's  Commentaries,  p. 


186,  champerty  at  common  law  Is  thus  de- 
fined, viz.:  "A  bargain  with  a  plaintiff  or 
defendant  campnm  partire  to  divide  the  land 
or  other  matter  sued  for  between  them,  if 
they  prevail  at  common  law,  whereupon  the 
champertor  is  to  carry  on  the  parties'  iniit 
at  his  own  expense." 

It  is  insisted  that  tbe  act  of  1821  was  an 
extension  of  the  conmion  law,  since  It  'was 
made  an  offense  under  this  statute  to  agree 
upon  the  payment  of  a  contingent  fee.  al- 
though the  champertor  has  not  agreed  to 
bear  the,  expense  of  the  lawsuit.  It  is 
claimed  in  argument  that  the  repeal  of  our 
champerty  statute  simply  restores  the  law 
of  champerty  aa  It  existed  at  common  law 
prior  to  the  enactment  of  the  statute.  It  Is 
denied,  on  the  other  band,  by  counsel  for  the 
plaintiff,  that  the  repeal  of  the  statute  has 
the  effect  to  revive  the  common  law  as  It 
existed  prior  to  the  passage  of  the  statute. 
Counsel  cite  in  support  of  this  position  State 
T.  Slaughter,  70  Mo.  484.  Tbe  clear  intima- 
tion of  this  court  in  Heaton  y,  Dennis,  108 
Tenn.  162,  52  S.  W.  175,  la  that  the  state,  by 
repealing  the  champerty  statutes,  has  chan- 
ged its  entire  policy  on  this  subject.  It  Is 
not  necessary,  however,  that  this  qoestlcm 
should  be  definitely  decided  In  tbe  pEeaoit 
case. 

It  is  further  denied  that  at  common  law  In 
Hngtand  or  in  this  country  proof  of  a  cham- 
pertous agreement  constrained  a  dismiasal  at 
the  suit,  but  that  It  only  invalidated  such  Il- 
legal contracts.   4  Encyc.  of  PI.  &  Pr.  370. 

It  was  held  in  Byrne  v.  R.  B.  (G.  0.)  55 
Fed.  44,  that  the  statute,  and  not  the  com- 
mon law.  Inflicted  this  penalty  of  dismissal, 
and  the  federal  courts  have  declined  to  fol- 
low this  provision  of  our  statute. 

The  question  presented  herein  arose  in  tbe 
case  of  Bumes  v.  Scott,  117  U.  S.  582,  6  Sop. 
Ct  8GS,  29  L.  Bd.  991.   Said  the  court: 

"Tbe  question  raised  by  the  present  as- 
signment of  error  is  not  whether  a  champer- 
tous contract  between  counsel  and  client  Is 
void,  but  whether  the  making  of  snob  a  con- 
tract can  be  set  up  in  bar  of  a  recovery  on 
the  cause  of  action  to  which  tbe  champertoos 
contract  relates.  We  most  answer  this  ques- 
tion lu  tbe  negative.  It  was  wisely  said  by 
the  Supreme  Court  of  New  YoA  in  the  ease 
of  Tballblmer  v.  Brlnckerhoff,  8  Oow.  023. 
[16  Am.  Dec.  808],  that:  'The  right  of  litiga- 
tion may  be  abused,  and  proper  remedies  for 
groundless  and  vexatious  litigation  must  ex- 
ist, but  the  remedies  for  the  abuse  ot  cli- 
ent's right  should  be  such  as  not  to  impair 
the  free  use  of  the  right  itself.  As  tbe  Jos- 
tice  or  Injustice  of  the  claim  cannot  be 
known  t>efore  the  termination  of  the  eanae. 
tbe  checks  upon  unjust  litigation  most,  bx 
gMieral,  consiat.  not  in  excluding  the  snit  or 
the  suitor  from  the  courts,  but  in  redress  fol- 
lowing tbe  decision  or  Jostloe  npm  tlw  ma- 
its  of  the  case.'  " 

This  is  In  accord  with  the  views  of  this 
court  The  precise  question  under  conslder- 
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atlon  was  decided  Id  tbe  case  of  Boone  t. 
CMIes,  10  Pet.  177,  9  L.  Ed.  388.  That  was 
a  bill  Id  equity  to  establish  the  title  to  a 
tract  Of  700  acres  of  land  in  Bourbon  county, 
In  the  state  of  Kentucky.  Among  other  de> 
fenses,  it  was  alleged  that  an  agreement  In 
writing  had  been  made  between  Bond,  the 
plaintiff,  and  one  Engles,  by  which  Engles 
undertook  at  his  own  expense  to  prosecute  a 
suit  tor  tbe  700  acres  In  dilute,  and  as  a 
consideration  for  his  trouble  was  to  have 
one-half  of  the  land,  and  that  the  suit  was 
prosecuted  under  that  agreement;  that  It 
was,  therefore,  a  case  of  champerty  and 
maintenance,  forbidden  by  law,  in  which  tbe 
court  could  glre  no  relief.  But  the  court  held 
that,  although  tbe  English  statutes  which  had 
been  adopted  in  Kentucky  punished  the  of- 
fense, and  declared  the  contract  for  main- 
tenance void  between  the  parties,  the  right 
of  plaintiff  was  not  forbidden  by  such  an 
agreement,  and  It  might  be  prosecuted 
against  the  defendants,  whether  the  contract 
with  Engles  was  valid  or  void.  | 

The  same  rule  has  been  declared  In  other  '. 
American  cases,  viz.,  Wbltuey  v.  Klrtland,  > 
27  N.  J.  Eq.  333;   Robison  y.  Beall.  2G  Ga. 
17;  Allison  t.  C.  &  N.  W.  R.  R.  Co.,  42  Iowa, 
274.    So,  in  Hilton  v.  Woods,  L.  R.  4  Eq.  ; 
432,  it  was  strenuously  urged  that  tbe  bar~  i 
gain  between  the  plaintiff  and  Mr.  Wright,  I 
uuder  which  the  suit  was  instituted,  amount- 
ed to  champerty  and  maintenance,  and  con- 
sequently dlsquallfled  the  plaintiff  to  sue, 
and  that  the  court  was  bound  to  dismiss  the 
bill.   But  the  Vice  Chancellor  said:   "I  have 
carefully  examined  all  tbe  nutborittes  which  ' 
were  referred  to  in  support  of  this  argument,  ! 
and  they  clearly  establish  that  whenever  tbe  { 
right  of  plaintiff  in  respect  of  which  he  sues  | 
Is  derived  under  a  title  founded  on  champer- 
ty or  maintenance,  his  suit  will,  on  that  ac- 
count, necessarily  fall.   But  no  authority  Is 
cited,  nor  have  I  met  any,  which  goes  to  the  | 
length  of  deciding  that,  when  a  plaintiff  has 
an  originally  good  title  to  the  property,  he  ; 
becomes  dlsqualilled  to  sue  for  It  by  having  ' 
ventured  Into  an  Improper  bargain  with  his 
solicitor  as  to  the  mode  of  remunerating  him 
for  his  professional  services  In  the  suit  or  i 
otherwise."    See.  also,  Elborough  v.  Heirs,  , 
L.  R.  10  Eq.  367;  Evans  t.  Protbei-o,  1  De  I 
a,  M.  &  G.  572. 

We  are  of  the  opinion  that  the  statement 
in  Webb  v.  Armstrong,  supra,  that  before  | 
the  statute  proof  of  a  cbiampertous  agree- 
ment would  constrain  a  dismissal  of  the  suit 
was  inadvertently  made.    That  case  arose 
after  the  passage  of  the  statute,  and  was,  of 
course,  governed  by  the  statute,  which  super- 
added to  the  common  law  the  penalty  of  a 
dismissal  of  the  suit.   But  at  common  law,  | 
aa  we  have  seen  from  the  authorities,  proof  j 
of  a  cbampertous  contract  between  a  client  ' 
and  bis  solicitor  did  not  destroy  ttie  right  of 
the  former  to  prosecute  the  original  cause  of 
action.   It  only  vitiated  the  illegal  contract. 
Without  deciding  the  Question  whether  the  ! 


repeal  of  the  statute  revived  the  common  law, 
it  is  clear  that  It  does  not  leave  in  force  a 
penalty  which  existed  only  by  virtue  of  tbe 
statute. 

We  find  In  this  record  no  reversible  error, 
and  the  result  is  the  Judgment  must  be  af- 
firmed. 


LERERE  v.  STATE. 
(Supreme  Court  of  Tennessee.    Dec.  5,  1903.) 

HOMICI  DE^E  VI  DENCB^AUBI— INSTRUCTION- 
AFFIDAVITS  FOR  NEW  TRIAL— FILINQ— 
GROUND  OF  REFUSAL-ERROR. 

1.  Where  a  witness  in  a  prosecution  for 
homicide  had  made  previous  statements  con- 
tradicting those  made  on  tbe  trial,  evidence 
that,  subsequent  to  such  contradictory  state- 
ments, and  while  negotiating  for  hia  release 
from  prosecution  for  the  same  homicide  in  coo- 
sideratlon  of  turning  state's  evidence,  he  had 
made  statements  corroborative  of  those  made 
on  the  trial,  was  not  admissible. 

2.  Where  the  proof  fairly  raises  the  defense 
of  an  alibi  in  a  prosecution  for  murder,  the 
jury  should  be  instructed  ttiat  if  this  proof,  in 
connection  with  the  other  proof  In  the  case, 
raises  a  reasonable  doubt  as  to  whether  the 
accused  was  at  the  place  of  tbe  homicide,  or  at 
a  different  place,  the  defendant  should  be  ac- 
quitted. 

3.  Where,  in  a  prosecution  for  homicide,  aft- 
er judgment  has  been  entered,  sentence  passed, 
and  an  appeal  granted,  an  application  in  good 
faith  is  made,  the  same  morning,  for  time,  t>e- 
fore  adjournment  of  court,  to  prepare  affida- 
vits in  support  of  a  motion  for  a  new  trial — it 
being  stated  by  counsel  that  knowledge  of  the 
fact  which  was  the  basis  of  the  motion  had  just 
come  to  them— a  proper  case  is  presented  for 
the  court  to  exercise  its  discretion  to  set  aside 
the  frrant  of  appoal  and  give  opportunity  to  the 
defendant  to  submit  affidavits,  and  a  refusal  to 
exercise  the  disoretion  on  the  erroneous  idea 
that  it  did  not  exist  is  error. 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty. 

F.  M.  Legere  was  convicted  of  murder  in 
tbe  first  degree,  and  appeals.  Reversed. 

H.  T.  Coleman,  R.  U  Davis,  L.  M.  Jarvls, 
0.  W.  Margraves,  and  J.  A.  Snsong,  for  ap- 
pellant The  Attorney  General,  fbr  the  State. 

BEAUD,  G.  J.  The  plaintiff  In  error  was 
Jointly  Indicted  with  one  Perry  Meyers  for 
the  killing  of  John  Davis  and  Grant  Seals  on 
the  evening  of  the  7th  of  June,  1902.  Snl>- 
sequently  Meyers  asked  a  severance,  which 
was  granted  him  by  the  court.  Abont  the 
same  time  the  state  entered  a  nolle  prosequi 
as  to  the  killing  of  Grant  Seals,  and  then 
placed  the  plaintiff  in  error  on  trial  alone 
for  the  homicide  of  John  Davis,  the  result  of 
which  was  his  conviction  of  murder  in  the 
first  degree.  Motion  for  a  new  trial  having 
been  overruled,  the  case  has  been  appealed  to 
this  court,  and  many  errors  are  assigned  up- 
on the  action  of  the  circuit  judge. 

The  verdict  in  the  case  rests  largely  upon 
the  testimony  of  Perry  Meyers,  who  was 
used  by  the  state  as  a  witness.  An  examina- 

T  2.  8s0  OrlmtnsI  Lav,  voL  U.  Cent  Dlf.  H  U88, 
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tlon  of  the  record  saOafles  as.  If  not  essential 
to  sustalii  the  theory  of  the  state,  that  at 
least  this  testimony  was  very  Important  to  It. 
Tbia  being  so,  It  was  proper,  under  the  pe- 
culiar circumstances  of  the  case,  while  tbe 
state  bad  tbe  full  benefit  of  It,  under  an  ap- 
plication of  the  rules  of  law,  yet  the  plaintiff 
in  error  should  be  safeguarded  so  that  undue 
weight  be  not  glrra  to  It  Immediately  after 
the  killing  of  Davis  and  of  Seals,  tbe  record 
discloses  that  both  Legere  and  Meyers  were 
arrested  upon  a  warrant  charging  them  with 
tbe  murder  of  these  men.  At  tbe  coroner's 
Inquest  held  tbe  day  following  the  arrest, 
Meyers  testified  he  had  been  wltb  Legere  and 
tlie  deceased  during  tbe  day  of  tbe  killing, 
but  that  neither  he  nor  Legere  bad  anything 
to  do  with  it  Subsequently,  upon  tbe  prelim- 
inary examination  before  a  magistrate,  he 
was  examined,  and  again,  under  oath,  re- 
Iterated  the  statement  as  to  the  Innocence 
of  himself  and  of  Legere  of  tbe  crime  char- 
ged against  them.  On  both  occasions  he  gave 
a  detailed  account  of  what  occurred  while  In 
company  with  the  murdered  men,  and  of 
tbe  separation  of  L^ere  and  himself  from 
them  while  they  were  still  alive,  and  of  their 
acts  and  movements  during  the  evening  and 
night  following  this  separation.  As  a  result 
of  this  preliminary  examination,  both  these 
parties  were  held  to  answer  the  charge  of 
murder  at  the  next  term  of  the  circuit  court 
of  Hancock  county,  at  which  time  the  joint 
Indictment  was  found  against  them.  After 
this,  and  before  the  trial  took  place,  Meyers 
was  In  some  way  released  from  jail,  where 
he  had  been  for  some  months  confined  upon 
this  charge.  Boon  after  his  release,  negotia- 
tions were  entered  upon  by  his  father  and 
himself  with  the  prosecutor,  which  resulted 
In  an  agreement  that,  In  consideration  of  his 
turning  state's  evidence  against  Legere,  as 
far  as  he  (prosecutor)  could  control  the  mat- 
ter, Meyers  should  be  relieved  of  any  further 
prosecution  for  this  offense;  and  at  the  same 
time  a  bond  was  executed  to  the  fbther,  In 
the  penalty  of  |1,000,  by  the  prosecutor  and 
a  surety,  in  which  they  undertook  to  prevent 
all  further  criminal  procedure  looking  to  the 
conviction  of  the  son.  Thus  assured,  Meyers 
became  a  witness  for  the  state,  and  on  tbe 
trial  of  the  case  testified  that  Leg^  killed 
Darls  and  Seals  about  dusk  on  the  evening  of 
tbe  7th  of  June,  1902,  using  his  own  gun  for 
tbe  purpose  of  shooting  Seals,  and  that  he 
then  violently  took  from  the  witness  a  Smith 
&  Wesson  revolver,  with  which  be  shot  Davis 
to  death,  and,  turning,  finished  Seals,  who 
was  still  alive.  He  further  swore  that  the 
testimony  which  he  had  given  under  oath 
at  the  coroner's  inquest  and  the  preliminary 
examination  as  to  the  Innocence  of  Legere 
was  given  under  duress;  that.  Immediately 
following  the  homicide,  Legere  had  extorted 
from  him  a  promise  to  testify  as  he  did,  un- 
der a  threat  that  he  would  kill  him  If  be  did 
otherwise.  For  the  purpose  of  corroborating 
this  testimony  as  to  the  killing  by  Legere,  the 


state,  over  the  objection  of  the  counsel  far 
Legere,  was  permitted  to  show  by  the  father 
and  by  tbe  sister  of  the  witness  that  after 
his  release  from  Incarceration,  and  evidently 
at  or  about  the  time  he  was  negotiating  for 
relief  from  prosecution,  he  gave  to  them 
practically  the  same  account  as  to  tbe  killing 
by  Legere  of  these  parties  as  was  detailed 
by  him  on  the  witness  stand.  The  action  of 
tbe  court  In  admitting  this  corroborative  tes- 
timony has  been  made  a  ground  for  the  first 
assignment  of  error  In  this  court  That  there 
was  error  In  this,  we  have  no  doubt  The 
general  rule  Is,  where  evidence  of  contradic- 
tory statements  is  offered  to  impeach  the 
credit  of  a  witness,  testimony  that  on  former 
occasions  he  made  statements  consistent  with 
those  made  by  him  ou  the  witness  stand  is 
Inadmissible.  This  seems  to  be  the  rale  In 
England  at  this  time.  The  courts  In  America 
have  grafted  certain  exertions  upon  this 
rule,  and  so  fixed  are  they  that  It  may  be 
considered  now  that  of  themselves  they  con- 
stitute an  Independent  rule.  And  so.  It  may 
be  said,  It  Is  now  established  In  this  country 
that  where  It  is  charged  the  testimony  of  the 
witness  Is  a  recent  fabrication,  and  Is  the 
result  of  some  relation  to  the  party  or  cause, 
or  of  some  motive  of  personal  interest.  It  may 
be  supported  by  showing  be  had  made  a  sim- 
ilar statement  before  that  relation  or  motive 
existed.  However  little  support  such  testi- 
mony may  give  to  the  impeached  witness, 
yet  It  has  been  held  to  be  competent  upon 
the  ground  that  the  consistent  statemmt  had 
been  made  at  a  time  that  there  was  little.  If 
any,  temptation  to  speak  an  nntrntb  with 
regard  to  the  matter  afterwards  brought  In- 
to controversy.  The  rule  embracing  these  ex- 
ceptional cases  has  been  frequently  recognis- 
ed in  this  state;  but  In  no  case,  so  fsr  as  w« 
have  been  able  to  discover,  has  the  corrobora- 
tive testimony  been  admitted  where  It  was 
clear  the  statement  so  relied  upon  was  made 
at  a  time  when  it  was  to  tbe  Interest  of  the 
witness  to  make  a  false  statement  and  his 
probable  motive  was  to  use  It  In  fortlQing 
himself  when  attacked  or  Impeached.  We 
have  a  number  of  cases  where  such  confirma- 
tory evidence  as  this  has  been  allowed,  ex- 
pressly or  by  necessary  Impllcatlott,  upon  the 
ground  that  such  statements  were  made  at  a 
time  when  no  motlTe  existed  to  misrepresent 
tbe  facts.  Hayes  v.  Cheatham,  6  Lea.  2; 
Dosset  V.  Miller,  3  Sneed,  76;  Queener  t. 
Morrow.  1  Cold.  11;  Tbb^  Nat  Bk.  v.  Bobln- 
son,  1  Baxt  479;  Glass  v.  Bennett  89  Tenn. 
478,  14  S.  W.  1085;  Graham  r.  McReynolds. 
90  Tenn.  874,  18  S.  W.  272. 

While  It  "sometimes  Is  a  matter  of  nice 
judgment  to  determine  that  no  motive  exist- 
ed at  a  given  time  to  misrepresent  the  fact>" 
(Spurlock  Brown,  81  Tenn.  240,  18  S.  W. 
868),  it  Is  not  80  In  the  present  case.  At  Iht 
time  these  statemente  relied  upon  as  bein; 
confirmatory  were  made,  there  was  every 
temptation  for  the  witness  to  falsify  the 
facts.  He  was  atilt  In  the  hands  of  the  lav. 
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reetlDff  under  an  Indictment  for  tills  murder, 
and  was  seeking  to  make  an  arrangement 
by  which,  upon  furnishing  testimony  to  the 
state,  he  could  escape  Its  meshes.  In  addi- 
tion, they  were  Incompetent  because  made 
at  a  time  later  in  date  to  that  at  which  the 
contradictory  declarations  were  made.  Con* 
rad  T.  Griffey,  U  How.  481,  13  L.  Ed.  779; 
Elllcott  V.  Pearl,  10  PeL  41ft,  9  L.  Dd.  475. 

The  Inadmissibility  of  such  testimony  Is 
clearly  announced  In  Queener  t.  Morrow,  su- 
pra. That  was  a  case  where  an  effort  was 
made  to  corroborate  two  witnesses  who  were 
assailed  upon  the  ground  of  their  general  bad 
reputation,  and  also  by  proof  of  previous  con< 
tradlctory  statements.  To  sustain  their  cred- 
it, the  plaintiff,  who  had  produced  them  as 
■wltnesseB,  was  permitted  to  show  previous 
declarations  consistent  with  those  given  In 
evidence,  but  made  subsequent  to  the  contra- 
dictory statements  In  question. 

The  court,  after  agreeing  to  the  reasonable- 
ness of  the  rule  as  to  the  admission  of  such 
testimony  within  proper  limitations,  said: 
''To  allow  consistent  statements,  for  the  pur- 
pose of  giving  support  to  tbe  credit  of  the 
witness,  made  after  the  contradictory  repre- 
sentations by  which  It  Is  sought  to  Impeaidi 
him,  would  be  to  put  it  in  tbe  power  of  every 
unprincipled  witness  to  bolster  his  credit, 
and  perhaps  escape  the  just  consequences  of 
his  own  false  representation  and  tergiversa- 
tion. And  It  wonld  be  still  worse  to  bold 
that  tbe  statement  of  an  arraigned  felon.  In 
vlnculls,  offered,  perhaps,  as  a  bribe  to  his 
discharge,  and  made  after  the  contradictory 
statement  proved  against  him,  and  at  a  time 
when  he  was  laboring  under  a  motive  to  mis- 
represent tbe  facts,  might  be  received.  This 
cannot  be  allowed,  because  of  Its  tendency 
to  corrupt  the  administration  of  Justice,  as 
well  as  the  Inherent  absurdity  of  such  a  prin- 
ciple." 

Upon  reason  as  well  as  upon  authority,  we 
hold  tbe  exception  made  to  this  testimony  by 
the  plaintiff  in  error  was  well  taken,  and  that 
the  circuit  judge  was  In  error  in  permitting 
It  to  go  to  tbe  Jury. 

We  think  the  circuit  Judge  was  also  in  er- 
ror In  his  Instruction  to  tbe  Jury  as  to  the 
effect  of  testimony  submitted  by  the  defend- 
ant below  as  to  his  defense  of  an  alibi.  On 
this  subject  his  charge  was  as  follows:  "The 
defense  of  an  alibi  is  very  conclusive,  If  cer- 
tainly, clearly,  and  fully  established;  but  it 
can  ouly  be  conclusive  when  taken  as  true, 
and  it  Is  shown  that  there  was  no  possibility 
of  presence  at  the  time  or  place  of  offense, 
when  that  is  necessary.  The  defense  of  the 
alibi  Is  liable  to  abuse  not  only  when  a  de- 
plgn  exists  to  practice  a  fraud  on  the  state, 
but  often,  where  that  design  does  not  exist, 
by  ignorant  mistakes  as  to  the  particular  hour 
at  issue,  and  by  reason  of  lapse  of  time;  and 
I  therefore  caution  you  against  this  abuse 
to  which  the  defense  Is  exposed.  Tbe  evi- 
dence of  an  alibi  does  not  exclude  the  abso- 
lute possibility  of  preB«ice  at  the  time  and 


place  of  the  offense,  to  be  of  some  value.  It 
can  be  admitted  and  considered  for  what  it 
may  be  worth.  If  It  renders  It  very  Improb- 
able that  defendant  could  have  been  present. 
It  should  be  cousidered,  In  connection  with 
the  other  evidence  In  the  case.  In  determin- 
ing whether  or  not  there  Is  a  reasonable 
doubt  of  defendant's  guilt." 

It  Is  insisted  that  this  instruction  was 
vague  and  misleading,  and  that  parts  of  It 
were  the  equivalent  of  telling  the  Jury  that 
they  must  be  conclusively  convinced  that  the 
defendant  was  not  present  at  the  commission 
of  the  crime  alleged,  and  that  It  was  incum- 
bent on  the  defendant  to  show  conclusively 
that  It  was  Impossible  for  him  to  have  been 
present  at  the  time  and  place,  before  tMs 
defense  would  be  of  any  avail.  While  we 
do  not  think  the  instruction  Is  amenable  to 
the  severe  criticism  to  which  it  has  been 
subjected,  or  that  any  part  of  It,  when  taken 
in  Its  proper  connection,  will  bear  the  con- 
struction thus  put  upon  It,  yet  we  do  not 
think,  in  view  of  the  fact  that  the  defense 
rested  largely  upon  the  claim  of  an  alibi,  and 
there  was  much  testimony  tending  to  sup- 
port this  claim,  the  law  on  this  subject  was 
as  distinctly  put  to  the  Jury  as  the  defendant 
had  a  right  to  demand.  The  rule  on  this  sub- 
ject as  laid  down  in  Davis  v.  State,  5  Baxt 
617,  Wiley  V.  State,  Id.  662,  and  Jefferson  v. 
State.  8  Tenn.  Cas.  330,  and  approved  In 
many  other  cases,  is  that,  "where  tbe  proof 
fairly  raises  tbe  defense  of  an  aUbi,  the  Jury 
should  be  Instructed  that  if  this  proof,  In 
connection  with  the  other  proof  In  the  case, 
raises  a  reasonable  doubt  as  to  f^hether  the 
accused  was  at  the  place  of  the  homicide, 
or  at  a  different  place,  the  defendant  should 
be  acquitted."  As  has  been  said,  "This  Is  a 
sound  rule,  and  ought  to  be  given  to  the  Jury 
In  direct  and  unequivocal  language." 

Error  is  also  assigned  upon  the  action  of 
tbo  trial  Judge  in  declining  to  entertain  a 
:  motion  for  a  new  trial,  upon  the  ground  it 
i  came  too  late,  and  at  a  time  when  the  JuriSr 
I  diction  of  the  trial  Judge  over  the  case  had 
I  been  exhausted.    It  seems  from  the  record 
!  the  Jury  returned  a  verdict  of  guilty  on  the 
morning  of  tbe  25th  of  July,  1903,  and  at  11 
o'clock  of  that  morning  the  defendant  moved 
the  court  for  a  new  trial  upon  the  ground  of 
misconduct  of  the  Jury  in  separating,  and  of 
tbe  officer  In  charge  thereof  In  permitting  the 
separation,  and  asked  the  court  to  grant  coun- 
sel for  tbe  defendant  time,  before  tbe  ad- 
journment of  the  court,  in  which  to  prepare 
;  affidavits  laying  grotmd  for  this  motion.  This 
tbe  court  refused,  giving  as  a  reason  for  this 
refusal  that  Judgment  had  been  entered,  and 
sentence  passed,  and  an  appeal  granted  to 
this  court.   There  can  be  no  doubt  tbe  trial 
Judge  was  in  error  In  supposing  bis  Jurisdic- 
tion over  the  case  was  exhausted  by  tbe 
grant  of  an  appeal.   The  whole  matter  was 
still  In  the  breast  of  the  court,  and  the  proper 
practice  would  have  been  for  him  to  have 
set  aside  tbe  order  granting  tbe  appeal,  and 
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to  have  given  time  to  tbe  counsel  to  preBent 
th'ilr  affidavit  Bhowlnj^,  If  tbey  could,  tbe 
separation  of  the  Jury  had  during  their  con- 
etderatlon  of  the  case.    There  helng  no  ap- 
pearance of  bad  ffrith  upon  the  part  of  coun- 
sel In  making  this  motion,  and  it  being  stated 
that  knowledge  of  the  fact  of  separation  had 
just  come  to  them,  It  was  a  proper  case  for 
the  court  to  have  exercised  Its  right  to  set 
aside  the  grant  of  appeal,  and  to  give  an  op- 
portunity to  the  defendant  below  to  submit 
affidavits.   Failing  to  do  this,  and  placing  It  i 
upon  the  ground  that  be  had  no  right  to  ex-  i 
erclse  his  Jurisdiction,  the  learned  trial  Judge  i 
committed  an  error.    On  this  point  we  put  i 
our  holding— not  upon  the  ground  that  he 
abused  his  discretion,  but,  rather,  that,  haT>  \ 
Ing  this  discretion,  he  failed  to  exercise  It  \ 
npon  the  erroneous  Idea  that  be  bad  none. 

We  do  not  consider  other  assignments  that 
are  made,  as  for  these  ah*endy  Indicated  there 
must  be  a  revmal  and  remand. 


OHISHOLM  &  MOORB  MFG.  CO.  t.  UNIT- 
ED STATES  CANOPT  CO. 

(Supreme  Oourt  of  Toinessee.   Dee.  B,  1908.)  | 

SALES  —  HANtlFACTURBD  ARTICLB-DBFBCTS- 
ACTION  FOR  PRICE  —  COUNTBRCLAXU  —  DB> 
FECTIVK  GOODS-LOSS  OF  PROFITS. 

1.  Defendant  contracted  with  plaintiff  for  the 
manufacture  and  delivery  of  patented  brackets 
to  be  used  by  defendant  in  tbe  manufacture  of 
mosquito  canopy  frames.  Plaintiff  had  knowl- 
edge that  such  brackets  conld  not  be  obtained 
by  defendant  elsewhere,  and  that,  if  they  were 
not  tnmlBh^  in  time  for  defendant  to  use  them 
during  the  mosquito  season,  defendant  would  be 
subjected  to  loss.  The  brackets  were  improper- 
Ij'  manufactured,  and.  on  delivery,  defendant 
varehased  a  machine  to  remedy  the  defects; 
but,  this  not  being  satisfactory,  defendant  re- 
fused to  receive  farther  defective  brackets,  and. 
in  an  action  for  the  price  of  brackets  furnish- 
ed, coonterclaimed  for  damages  sastained,  and 
proved  a  loss  of  profits  amounting  to  60  per 
cent,  on  orders  taken  for  canopies  from  solvent 
parties  amounting  to  $2,225,  which  it  was  un- 
able to  fill.  Beld,  that  the  profits  so  lost  were 
not  objectionable  as  uncertain  and  Indefinite^ 
but  were  properly  allowed  as  damagee  for  plaiiH 
tiff's  breach  of  contract. 

Wilkes,  J.,  dissenting. 

Ap[>eal  from  Chancery  Court,  Knox  Coun- 
ty; Joseph  W.  Sneed,  Chancellor. 

Action  by  tbe  GtilBholm  &  Moore  Manu- 
facturing Company  against  tbe  United  States 
Canopy  Company.  From  a  judgment  In  fa- 
vor of  defendant  on  a  counterclaim,  com- 
plainant appeals.  Affirmed. 

John  W.  Green,  for  appellant   Charles  T. 
Gates,  Jr.,  for  appellee. 

NEIL,  J.  The  original  bill  in  IStla  case  was 
filed  for  the  purpose  of  collecting  the  pur- 
chase money  for  some  castings  alleged  to 
have  been  sold  by  the  complainant  to  the  de^ 
fendant  Thereupon  the  defendant  filed  a 
cross-bill  to  recover  damages  for  breach  of 
the  contract  under  wblcb  the  castings  were 
DurchBseO,  Tbe  Oonrt  of  Chancery  Appeal!, 


after  deducting  a  certain  amount,  not  now  in 
controversy,  for  castings  accepted  and  med 
by  tbe  cross-complainant,  found  that  tbere 
was  a  balance  due  to  the  latter  under  its 
claim  of  damages,  and  rendered  a  decree 
therefor.  From  this  decree  the  original  com- 
plainant has  appealed  and  assigned  errors. 

The  complainant  is  a  corporation  orgnu- 
Ized  under  the  lawa  of  Ohio,  with  its  office 
in  Cleveland;  and  the  defendant  la  a  cor- 
poration organized  under  the  laws  of  Ten- 
nessee, wltb  Its  office  in  Knoxville.  Com- 
plainant is  engaged  in  the  manufacture  of 
castings  of  various  kinds;  the  d^endant,  in 
tbe  manufacture  and  sale  of  can(9les  and 
canopy  frames  for  mosquito  nettings.  I>c^ 
fendant  ordered  from  complainant  a  huge 
amount  of  malleable  Iron  castings  for  mos- 
quito canopy  frames.  These  castings  came 
in  sets  ot  two  for  .each  canopy,  and  each  set 
consists  of  two  pieces,  which  should  work 
or  fit  Into  each  other— one  called  tbe  "rlgtat." 
and  one  the  "left."  One  piece  has  a  Journal 
or  ptn  which  should  fit  into  a  hole  or  socket 
In  the  other  piece.  The  castings  which  tbe 
complainant  shipped  to  tbe  defendant  were 
defective,  in  that  tbe  Journal  or  pin  of  tbe 
one  piece  was  too  large  for  tbe  bole  or  socket 
of  the  other  piece.  Defendant  bought  a  ma- 
chine for  that  purpose,  and  bored  out  tbe 
boles  In  a  number  of  tbe  pieces  and  used 
them,  but  finally  refused  to  take  any  more 
of  the  castings,  because  of  their  defective 
condltton. 

The  defendant  company  was  organized 
for,  and  was  engaged  in,  the  manufacture 
and  sale  of  mosquito  canopy  frames,  and  It 
had  bought  and  contracted  for  materials  for 
this  purpose.  Including  the  netting,  frames, 
wires,  and  brackets.  It  was  using  in  this 
manufacture  a  peculiar  device— an  invention 
of  one  of  Its  officers— as  to  which  a  patent 
had  been  applied  for,  being  the  bracket 
whlcb  is  the  subject-matter  of  this  litigation, 
and  it  was  using  no  other  bracket  except 
this.  Under  these  cwidltlons,  tbe  defendant 
applied  to  the  complainant  for  tbe  purpose 
of  procuring  the  latter  to  manufacture  for  It 
these  brackets.  Tbe  evidence  and  tbe  eor- 
ree^ndence  between  tbe  parties  shows  tliat 
it  was  known  to  tbe  complainant  for  what 
purpose  this  bracket  was  to  be  used,  and  tb't 
fact  that  a  patent  had  been  applied  for  was 
known,  and  that  It  was  a  peculiar  device, 
owned  and  claimed  alone  by  defendant,  and 
used  by  It  In  the  sale  of  Its  mosquito  canopy 
frames.  It  was  further  necessarily  known 
bow  this  device  was  to  work,  and  bow  tbe 
bracket  was  to  be  used.  The  correspondence 
further  discloses  that  It  was  made  known  to 
the  complainant  that  It  was  urgent  and  Im- 
portant that  these  brackets  should  be  manu- 
factured and  on  hand  by  tbe  30th  of  April.  If 
possible,  or  as  soon  thereafter  as  practicable: 
it  being  known  for  what  purpose  they  wen 
to  be  used.  And  from  the  character  of  tbe 
trade  carried  on  by  defendant.  It  was  necee- 
sarlly  known  that  it  was  of  tbe  utmost 
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portance  thai  tbese  goods  shonld  be  gotten  | 
out  tnd  ready  for  sale  on  <x  before  tbe  open- 
ing of  the  mosquito  seaBon.  Tbe  complain- 
ant undertook  to  manufacture .  tbese  goods 
in  tbe  qnantitles  ordered,  with  an  implied 
-warranty  or  agreement  that  the  goods  or 
brackets  so  manufhctnred  should  be  fit  for 
tbe  purposes  Intended.  It  was  farther  known 
to  tbe  complainant  that  ttie  process  of  man- 
n&ctarlng  these  brackets  took  some  time; 
tbe  GompUInanf  s  offlcert  Ur.  Uoore,  testify- 
ing that  it  took  some  30  days  to  complete 
tbe  manufacture  of  a  quantity  of  them.  A 
considerable  time  was  eonsumed  In  the  pro- 
cess of  annealing  them.  Tbe  parties  there- 
fore bad  In  contem^attoQ  tbe  further  fact 
tba^  if  tbe  complainant  did  not  manufactnre 
and  deliver  tbese  goods  according  to  contract, 
the  defendant  could  not,  after  this  failure, 
bay  brackets  of  this  peculiar  make  In  the 
open  market,  and  fnrtber  that  ^  defendant 
conld  not  make  an  additlmal  arrangemoit 
or  contract  with  olber  parties*  who  might 
comply  with  tbe  conliact,  and  save  tbe  busi- 
ness fOT  that  year.  These  facts  and  eondl- 
tiona  were  necessarily  before  the  parties, 
and  in  their  contemplation,  when  the  con- 
tract was  made  and  when  it  was  breached. 
With  tbese  concerns  existing,  tbe  comidain- 
ant  violated  tiie  contract  In  tbe  mannw 
above  stated.  That  Is,  a  large  part  of  the 
goods  actually  d^vered  and  received  turned 
out  to  be  of  such  character  tiiat  they  could 
not  be  used  without  bdng  treated  in  the 
manner  above  mentioned;  and,  in  so  treat- 
ing them  and  cutting  down  the  Journals, 
many  of  tbCTi  were  broken.  For  these  and 
other  reasons,  a  large  part— at  least  more 
than  one-balf— of  the  amount  actually  receiv- 
ed by  the  defendant  proved  to  be  practically 
wwthless  for  tbe  purpose  for  which  they 
were  manufactured  and  sold. 

mie  Court  of  Chancery  Appeals  further 
finds  that  defendant  had  soUdttng  agents 
and  salesmen  In  tbe  field,  and  bad  sold  or 
taken  orders  for  a  consldonble  number  of 
the  mosquito  canopy  frames  above  referred 
to.  Their  orders  so  taken  and  received  by 
them  from  good  and  solvent  parties  amount- 
ed to  from  ¥2,200  to  f2,60a 

It  is  further  found  that  tbe  profltii  the 
company  would  have  received  from  this 
amount  of  sales,  which  they  had  to  cancel 
because  of  complalnant^s  default,  would  have 
been  about  50  per  cant  of  tbe  gross  amount, 
or  from  (1,100  to  (1,2S0. 

Speaking  further  of  tliese  damages,  the 
Court  of  Chancery  Appeals  say: 

"We  think  there  can  be  no  escape  from 
the  conclusion  that  these  damages  were  ac- 
tually suffered  by  the  defendant  They  are 
not  only  capable  of  satisfactory  proof,  but 
they  have  been  proven,  and  we  think  they 
were  within  the  reasonable  contemplation  of 
tbe  parties  when  thie  contract  was  made. 
Tbe  complainant  knew  the  defendant  was 
dealing  in  these  mosquito  canopy  frames; 
that  defendant  was  using  this  bracket  as 


a  necessary  part  In  the  manufacture  of  the 
frames.  They  necessarily  knew  that  defend- 
ant was  taking  orders.  They  necessarily 
knew  that  Ibey  could  not  comply  with  tbese 
orders  unless  tbey  could  use  these  bracketa. 
They  necessarily  knew  ttiat  the  bracketa 
conld  not  be  bought  in  the  open  market  They 
necessarily  knew  tiiat.  If  tile  complainant  did 
not  comply  with  this  contract,  tbe  defendant 
would  lose  tbe  business  of  tbat  season.  Tbey 
necessarily  knew  tbat  It  would  lose  whatever 
profit  It  would  have  made  upon  tbe  orders 
tiiat  it  should  take  and  be  unable  to  fill,  If 
tbe  complainant  did  not  comply  with  Its  con- 
tract The  oflScers  of  complainant  did  not 
know  what  amount  of  ordws  had  been  or 
weald  be  taken,  but  they  necessarily  mnat 
have  known,  and  reasonably  bad  In  contem- 
plation, ttiat  they  would  suffer  loss  of  what- 
ever the  profita  amounted  to  upon  such  otdors 
as  might  be  taken.  If  they,  were  unable  to  fill 
tiie  ordras  by  reason  of  complainant's  de- 
fault •  •  *  Tbey  necessarily  bad  In  con- 
templation tbe  diarae^  of  loss  tbat  would 
fellow  a  breach.'* 

The  error  assigned  Is,  In  substance,  that  It 
was  improper  for  tbe  Court  of  Chancery  Ap- 
peals to  allow  tbe  expected  profita  as  dam- 
ages, for  tbe  reason  tbat  this  amounted  to  an 
allowance  of  speculative  damages. 

It  Is  true,  in  general,  that  tbe  measure  of 
damages  for  breach  of  an  executory  contract 
(tf  sale  of  personally  Is  tbe  dllf  erence  between 
the  contract  price  and  the  maiket  value  of 
tbe  goods  at  the  time  and  place  of  delivery. 
Cole  V.  Zucaretlo,  104  Tenn.  64,  56  S.  W.  8S0. 
It  is  also  true  that  In  general,  profita  cannot 
be  allowed  as  damages,  for  the  reason  that 
tbey  are  usually  uncertain;  depending,  as 
they  do,  upon  tbe  dangers  and  basards  of 
business.  But  it  cannot  be  said  that  there 
are  no  ^ceptlons  to  the  rule. 

The  reasons  underlying  tbe  general  rule, 
and  also  a  succinct  statement  of  tbe  grounds 
of  tbe  exceptions  recognised  to  tbe  rule,  may 
be  found  In  the  following  excerpt  from  How- 
ard V.  Stlllwell  &  B.  Mfg.  Co.,  1S9  U.  S.  109, 
11  Sup.  Ct.  600,  85  L.  Ed.  147,  which  we  adopt 
as  a  sound  statement  of  the  law,  viz.: 

'The  grounds  upon  which  the  general  rule 
of  excluding  proflte  In  estimating  damages 
resta  are  (1)  that  In  tbe  greater  number  of 
cases  such  expected  profita  are  too  dependent 
upon  numerous  uncertain  and  dangerous  con- 
tingencies to  constitute  a  definite  and  trust- 
worthy measure  of  actual  damages;  (2)  be- 
cause such  loss  of  profits  Is  ordinarily  remote, 
and  not,  as  a  matter  of  course,  the  direct  and 
immediate  result  of  a  nonfulfillment  of  tbe 
contract;  (S)  and  because  most  frequently  an 
engagement  to  pay  such  loss  of  profita  in  case 
of  default  In  tbe  performance  Is  not  a  part  of 
the  contract  Itself,  nor  can  it  be  Implied  from 
Ite  nature  and  terms.  1  Sedg.  Damages  (7tb 
Ed.)  108;  Tbe  Uvely.  1  Gall.  815.  826  [Fed. 
Oas.  No.  8,408]  per  Mr.  Justice  Story;  The 
Anna  Maria,  2  Wheat  827  [4  L.  Bd.  262]; 
The  Amiable  Nancy,  8  Wheat  546  [4  L.  Od. 
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466];  La  AmlBtad  de  Bnes,  5  Wheat  S85  (S 
L.  Ed.  118];  Smith  v.  Condry,  X  How.  28  [11 
L.  Ed.  35];  Parish  t.  United  States,  8  Wall. 
600.  e07  [18  L.  Ed.  472];  Bulkley  v.  United 
States,  19  Wail.  37  [22  L.  Ed.  62].  But  it  is 
equally  well  settled  that  the  profits  which 
would  have  been  realized,  had  the  contract 
been  performed,  and  wbdcb  have  been  pre> 
vented  by  Its  breach,  are  included  in  the  dam- 
ages to  be  recovered  In  every  case  where 
such  profits  are  not  open  to  the  objection 
of  uncertainty  or  of  remoteness,  and  where, 
from  the  expressed  or  implied  terms  of  the 
contract  Itself,  or  the  special  circumstances 
mider  which  it  was  made,  it  may  be  reason- 
ably presumed  that  they  were  within  the  In- 
tent and  mutual  understanding  of  both  par- 
ties at  the  time  it  was  entered  into.  II.  8.  t. 
Behan,  110  U.  S.  338,  345-^7  [4  Sup.  Ot  81, 
28  L.  Ed.  168];  W.  U.  Tel.  Co.  v.  Hall,  124  U. 
S.  444.  454.  456  [8  Sup.  Gt  577,  31  L.  Ed. 
479];  Phila.,  W.  &  B.  R.  Co.  t.  Howard,  13 
How.  307  [14  I*.  Ed.  157].'* 

Other  iUuatrative  authorities  are  as  fol- 
lows: 

In  section  144  (8th  Ed.)  Sedg.  on  Dam- 
ages, the  case  of  Hadley  v.  Baxendale,  9  Eol 
341,  la  discussed  and  considered  at  length, 
and  in  a  note  to  this  section  it  Is  said: 

"So  entirely  Is  the  later  law  fotmded  on 
this  case,  that  the  great  body  of  cases  since 
decided^  involving  the  measure  of  damages 
for  breach  of  contract,  resolve  themselves  In- 
to a  continuous  commentary  upon  it. 

"PlalntiCfs  were  the  owners  of  a  steam  mill. 
The  shaft  was  broken,  and  they  gave  it  to 
the  defendant,  a  carrier,  to  take  to  the  engi- 
neer to  serve  as  a  model  for  a  new  one.  On 
making  the  contract,  the  defendant's  clerk 
was  Informed  that  the  mill  was  stopped,  and 
that  the  shaft  must  be  sent  immediately.  He 
delayed  its  deliver,  the  shaft  was  kept  back 
In  consequence,  and,  in  an  action  for  breach 
of  contract  they  claimed  as  specific  damages 
the  loss  of  profits  while  the  mill  was  kept 
idle.  It  was  held  that  it  the  carrier  had 
been  made  aware  that  a  loss  of  profits  would 
result  from  delay  on  his  part  he  would  have 
been  answerable,  but  as  It  did  not  appear 
that  he  knew  that  the  want  of  the  shaft  was 
the  only  thing  which  was  keeping  the  mill 
Idle,  he  could  not  be  made  re^>onslble  to  such 
extent  The  court  said:  'We  think  the  prop- 
er rule  in  such  cases  as  the  present  Is  this: 
Where  two  parties  have  made  a  contract 
'n-hich  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  la  re- 
spect of  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  consid- 
ered either  arising  naturally  (that  is,  accord- 
ing to  the  usual  course  of  things)  tmin  such 
a  breach  of  contract  Itself,  or  such  as  may 
be  reasonably  supposed  to  have  been  in  the 
contemplatlcm  of  both  parties  at  the  time 
they  made  the  contract  as  a  probable  result 
of  the  breach  of  It.  Now,  if  the  special  cir- 
cumstances mider  which  the  contract  was  ac- 
tually made  were  communicated  by  the  plalo- 


tltt  to  the  defendant,  and  thus  known  tt>  both 
parties,  the  damages  resulting  from  the 
breach  of  snch  a  contract  which  they  would 
reasonably  contemplate  would  be  the  amotmt 
of  injury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special  cir- 
cumstances 80  known  and  communicated. 
But  on  the  other  hand,  if  these  special  cSr- 
cumstonces  were  wholly  unknown  to  the  par- 
ty breaking  the  contract  he,  at  the  most 
could  only  be  supposed  to  have  Iiad  In  his 
contemplation  the  amount  of  injury  which 
would  arise  generally,  and  In  the  great  multi- 
tude  of  cases,  not  afl^ected  by  any  special  cir- 
cumstances, from  such  breach  of  contract 
For,  had  the  special  dircunistances  been 
known,  the  parties  might  have  specially  pro- 
vided for  a  breach  of  contract  by  special 
terms  as  to  the  damages  in  that  case,  and  of 
this  advantage  it  would  be  very  unjust  to 
deprive  them.  The  above  principles  are  those 
by  which  we  think  the  Jury  ought  to  be  guid- 
ed in  estimating  the  damages  arising  out  at 
any  breach  of  contract' " 

In  section  146,  Sedgwick  states:  '*The 
rale  in  Hadley  v.  Baxendale  would  seem  to 
mean  that  plaintiff  may  recover  such  dam- 
ages as  normally  result  from  the  breach  of 
contract  or  he  may  show  certain  ^>ecia] 
facts  to  have  been  known  to  the  defendant 
at  the  time  of  the  contract,  which  would  give 
notice  to  lilm  that  a  breach  of  the  contract 
would  result  in  an  otherwise  imexpected 
loss,  and  in  such  case  the  plaintiff  might  re- 
cover his  special  loss." 

In  the  case  of  Hobbs  v.  London  St  S.  W. 
Ry.  Co.,  L.  R.  10,  Q.  R  111,  Blackbum.  J, 
citing  the  rule  in  Hadley  v.  Baxendale,  said: 

"We  think  the  proper  rule  In  such  a  case 
as  the  present  is  tills:  Where  two  parties 
have  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  In  respect  of  such  breach  of 
contract  should  be  such  as  may  be  falrl.v 
and  reasonably  considered  either  arising  oa  t- 
nrally  (that  is,  according  to  the  ontural 
course  of  things)  from  such  breach  of  con- 
tract itself  (that  is  one  alternative),  or  sucb 
as  may  be  reasonably  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract  as  the  pnibable 
result  of  the  breach  of  It" 

Again,  in  section  174,  the  same  antbor 
says: 

"The  allowance  of  profits,  when  not  ex- 
cluded as  unnatural  or  remote,  is  wholly  a 
Question  of  the  certainty  of  proof.  When- 
ever there  Is  an  Interference  with  or  with- 
holding of  property,  or  breach  of  contract 
or  commission  of  a  tort  the  gains  prevented. 
If  proven,  may  be  recovered.  As  a  genoal 
rule,  the  expected  profits  of  a  business  can- 
not be  proved,  and  therefore  cannot  be  re- 
covered. They  might  have  been  made,  and 
they  might  not  •  •  •  Instead  of  prof- 
its, there  might  have  been  losses.  Hence  la 
such  cases  the  measure  of  damages  la  not 
the  expected  profits,  but  the  avengs  value 
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of  tba  use  of  tbe  property,  land,  or  buliiMB; 
ami,  to  aBcertain  this,  evidence  of  actual  paat 
profltB  most  be  admlsBlble.  Tbis  bean  a 
close  analogy  to  tbe  ordlnarr  role  with  re- 
gard to  money.  Expected  profits  from  tbe 
use  of  money  can  never  be  recovered.  Tbe 
meaanre  ot  damages  Is  tlw  aTezage  value  of 
tbe  use,  or,  in.  otlier  words,  tbe  Interest 
Golns  a  step  fnrtber,  we  sball  find  that 
whenever  expected  pn»Bta  become  capable  of 
certain  proof,  then  they  can  be  recovered." 

In  section  176  the  same  author  says: 

**Profflt8  are  recoverable  If  proximate,  nat- 
ural, and  certain.  Tbe  plaintiff  may  then, 
In  all  proper  cases,  show  a  gain  jrevented,  as 
a  ground  of  compensation." 

And  again:  "In  tbe  leading  case  on  tbe 
subject.  Selden,  J.,  In  Griffin  v.  Oolver,  18 
N.  T.  489  [69  Am.  Dec.  7181.  said: 

*"It  is  not  a  primary  role,  bat  tt  Is  a  mere 
deduction  from  that  more  geiwral  and  fun- 
damental rule  which  requires  that  the  dam- 
ages claimed  should  in  all  cases  be  shown 
by  clear  and  satisfactory  evidence  to  have 
been  actoally  sustained.  Profits  that  would 
certainly  have  been  realized  but  for  defend- 
ant's detenlt  are  recoverable.  Those  which 
are  specntaUve  and  contingent  are  not* " 

And  again,  further  on,  quoting  from  the 
■ame  opinion,  the  author  says: 

"Tbe  tvoad,  general  rule  in  such  cases 
is  that  tbe  party  Injured  is  entitled  to  recov- 
er all  bis  damages,  Including  gains  prevent- 
ed as  well  as  loss  sustained.  And  this  rule 
is  subject  tc  but  two  conditions:  Tbe  dam- 
ages must  be  such  as  may  fairly  be  sup- 
posed to  have  entered  Into  tbe  contemplation 
of  Ibe  parties  when  they  made  the  contract 
(that  Is;  must  be  such  as  might  naturally  be 
expected  to  follow  Its  violation),  and  they 
amBt  be  crartaln  both  in  their  nature  and  Ibe 
canm  from  which  th^  proceed." 

In  section  177,  Sedgwick  says: 

"The  geneval  rule  Is,  then,  that  a  com^aln- 
ant  may  recover  compensation  for  any  gain 
which  be  can  make  It  appear  with  reasonaUe 
certainty  the  defendant's  wrongful  act  pre- 
vented talm  from  acquiring,  subject  of  coarse, 
to  tbe  general  principles  as  to  remoteness, 
compensation,  etc,  already  stated.  Hta  com- 
pensation will  be  measured  by  the  most  lib- 
eral scale  which  he  can  show  to  be  a  proper 
one.  Damages  fOr  the  Interruption  of  the 
business  of  a  manufactutw,  for  instance, 
may  be  measured  either  by  tiie  rental  value 
of  tlw  property  kept  unproductive  or  by  tbe 
profits  of  tbe  manufacture,  If  the  plaintiff 
can  show  that  they  would  have  been  greater 
than  the  rental  valua  Tbe  qnestlona  that 
arise  in  the  cases  are  therefore  questions  of 
sufficiency  of  proof,  and  It  is  to  be  expected 
that  the  courts  will  not  In  all  cases  agree  In 
their  Interpretation  of  the  facts.  But  tiie 
decisions  show,  under  the  circumstances,  a 
surprising  degree  <tf  bsnnony." 

The  rule  In  Hadley  t.  Baxendale  has  been 
approved  in  this  state  In  McDonald  v.  Unaka 
Timber  Ofc.  88  Tenn.  88,  48,  44. 12  S.  W.  429; 


Beess  V.  Ifllw,  88  Tenn.  888,  401.  41  B.  W. 
1066;  Ballroad  v.  Cabinet  Oo^  104  Taim. 
668,  674,  675,  68  S.  W.  803,  60  L.  B.  A.  729; 
and  In  Machine  Cbw  v.  Oorapreas  Oo..  106 
Turn.  187,  203.  et  seq.,  68  S.  W.  27a 

There  are  several  cases  In  this  state  which 
hold  that  proflta  cannot  be  allowed  as  dam- 
age^ on  the  ground  that  they  are  sjwcula- 
tlve  and  nncratain.  Hendrlck  t.  Sttewart  I 
Overt  476;  Pettee  v.  Tenn.  Ufg.  Co.,  1  Sneed, 
880;  Wbltaon  v.  Gray.  8  Head,  442;  Hnrl^ 
V.  Bucdil,  10  Lea,  846;  McWhlrter  v.  Douglas, 
1  Gold.  602.  608;  MacUne  Co.  T.  Gompresi 
Go,  106  Tenn.  212,  OS  8.  W.  S7a 

In  tbe  last-mentioned  case  tt  appeared  that 
a  cotton  comiwees  bsd  been  Injured  by  de- 
fective machinery  furnished.  Tbe  measure 
of  damages  was  fixed  at  the  rental  value  of 
the  j^perty  during  tbe  ensuing  cotton  sea- 
son. The  court  held  that  tbe  madilnery  was 
furnished  with  a  view  that  It  was  to  be 
used  in  that  season.  It  wss  said  that  tbe 
expected  pr<^ts  to  be  gained  by  the  running 
of  tbe  mill  could  not  be  allowed  as  damages. 

In  Bsllroad  v.  OaUnet  Go.,  supra,  it  ap- 
peared that  certain  pews  had  been  mann- 
factured  by  the  cabinet  company  for  a 
church  In  Vlti^nla,  and  tiiey  were  to  be  de- 
llvraed  by  a  certain  date,  under  a  penalty 
for  each  day's  delay  thoeafter.  The  rail- 
way company  received  the  goods,  having 
knowledge  of  the  penalty  contract  referred 
to.  The  court  held,  applying  tbe  principles 
of  Hadley  v.  Baxendale,  that  the  cabinet 
company  should  recover  of  the  railroad  com- 
pany tbe  penalty  wblcb  it  had  Incurred  to 
Its  vendee.  The  court  said:  "Tbe  contract 
and  Ineacb  by  the  defendant  now  b^ore  the 
court  was  undoubtedly  a  special  one.  Tbe 
pews  In  question  were  manufactured  after 
a  peculiar  de^n  for  a  particular  church, 
under  a  particular  contract  of  which  the 
defendant  was  particularly  Informed  at  tbe 
time  It  accepted  them  for  carriage.  Tbe  con- 
tract and  carriage  being  special,  tbe  penalty 
for  Its  nondelivery  waa  likewise  special,  and 
the  plaintiff  was  entitled  to  recover  all  dam- 
ages resulting  from  the  breach,  whatever  the 
amount  may  have  been." 

In  tbe  ssme  case  it  Is  said:  '*If  the  prop- 
erty Is  sold  at  an  advantageous  price  before 
shipment  on  condition  that  it  be  delivered 
within  a  certain  time,  and  the  carrier,  wltti 
knowledge  of  that  fact  undertakes  thetrans- 
pmrtotion,  and,  through  iwgligence,  falls  to 
make  the  delivery  In  time,  and  the  condi- 
tional purcbaset  falls  to  receive  the  property 
on  account  of  the  delay,  tbe  liability  of  the 
carrier  Is  measured  l^r  the  difference  between 
tbe  mai^  value  of  ^  property  when  it  si^ 
rlyed  at  tbe  place  of  destination  and  tbe 
price  at  which  it  was  conditionally  sold  be- 
fore sblpmatt"  Doming  v.  Grand  Trunk 
Hallway  Co.,  48  N.  H.  456,  2  Am.  Rep.  267; 
Hutchinson  on  Carriers,  |  772. 

In  tbe  same  case  the  following  Is  quoted 
with  approval  from  3  Wood's  Railway  Law, 
1607:   *V  the  Intended  use  and  application 
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of  the  goods  to  be  cairied  warn  ^»reasly 
brought  to  the  notice  of  the  eompKoya  serr- 
ants  at  the  time  they  received  them,  or  could 
be  reasonably  inferred  from  the  drcamatan- 
cef  knotni  to  tiiem,  so  that  tiie  apedal  use. 
or  application  might  be  fairly  considered  to 
be  within  the  contemplation  of  both  parties 
to  the  contract,  tbe  consignor  Is  entitled  to 
recover  the  damages  natui-ally  resulting 
from  his  so  being  unable  to  use  or  apply  tite 
goods,  since  both  parties  may  be  said  to  have 
made  this  the  basis  of  tbe  contract" 

In  Beese  v.  Miles,  99  Tenn.  398,  41  8.  W. 
1065,  it  appeared  that  eggs  were  sold  as 
fresh  eggs,  with  a  knowledge  that  they  were 
to  be  resold  on  the  Washington  market 
They  were  resold,  In  fact,  npon  tbe  Boston 
market,  which  was  at  the  time  the  same  as 
the  Washington  market.  The  ^gs  not  be- 
ing fresh,  they  were  sold  at  very  mncb  be- 
low the  market  prfce  in  Boston.  Tbe  meas- 
ure of  damages  was  held  to  be  the  difference 
between  the  sum  so  realized  and  tbe  maricet 
price  at  Boston.  In  this  case  the  following 
from  Benjamin  on  Sales  is  quoted  with  ap- 
proval: '"The  vendee  who  takes  a  warranty 
with  notice  that  be  buys  to  sen  again  In 
another  market  may  indude  in  his  damages 
both  the  losses  actually  sustained  by  the 
breach,  and  also  the  profits  he  would  have 
made  nptm  the  resale,  bad  the  article  been 
what  it  was  wan-anted  to  be." 

We  have  referred  supra  to  tbe  cases  of 
Hendrlck  v.  Stewart,  1  Overt  476;  Porter 
V,  Woods,  8  Hnmph.  66,  89  Am.  Dec.  168; 
Pettee  v.  Tena  Mfg.  Oo.,  1  Sneed,  881;  Whit 
son  V.  Gray.  8  Head,  442;  McWblrter  v. 
Douglas,  1  Cold.  602,  .606;  Hurley  v.  Bucbl, 
10  Lea,  846;  and  Machine  Oa  v.  Compress 
Co.,  106  Tenn.  212,  68  S.  W.  270-aB  holding 
that  profits  cannot  be  allowed  as  damages, 
on  the  ground  that  they  are  speculative  and 
uncertain. 

But  it  Is  to  be  observed  that  In  none  of 
those  cases  did  the  court  bave  before  it  di- 
rectly tbe  exact  question  presented  tor  con- 
sideration in  tbe  present  case. 

In  the  cases  referred  to,  the  general  prin- 
ciple that  profits  cannot  be  allowed  as  dam- 
ages, because  too  uncertain  and  qtecnlative, 
was  enundnted  In  respect  of  the  fbllowlng 
facts,  vis.: 

In  Hendrlck  v.  Stewart,  wberdn  It  appear- 
ed fliat  a  steamboat  bad  been  lost  by  a  sud- 
den rise  of  the  river  wbile  in  chai^  of  the 
defendant  for  the  purpose  of  making  repairs, 
-  which  repairs  had  been  negligently  delayed 
by  tbe  defentent  damages  were  claimed  tat 
the  loss  of  the  voyage  which  was  to  be  made 
upon  tbe  completion  of  the  repairs.  The 
court  said:  "EMdence  of  the  probable  ad- 
vantage that  might  have  been  delved  from 
the  voyage  cannot  be  received.  •  •  •  The 
plaintiff  is  not  entitled  to  damages  for  any 
fancied  or  probable  advantage  be  might  have 
derived  from  his  contract.  The  defendants 
contracted  to  repair  tbe  boat  The  plaintiff 


Is  entitled  to  damages  to  the  amoimt  of  tbooe 
repairs,  and  no  more." 

In  Porter  v.  Woods  it  q^peared  that  the 
defendant  was  sued  for  the  value  of  cer 
tain  castings  to  be  used  in  the  manofaetnre 
ot  ptoWB,  which  castings  had  proven  defect- 
ire.  He  sought  to  recoup  'for  delay  In  busi- 
ness, for  bijnry  to  his  reputation,  for  specu- 
lative proflta."  Tbe  court  held  that  dam- 
ages of  this  character  could  not  be  allowed. 

In  Pettee  v.  Tenn.  Mfg.  Co.,  it  appeared 
that  the  plaintiff  had  delivered  to  tbe  de- 
fendant machinery  for  a  cotton  mill,  but 
that  the  delivery  had  been  delayed  beyond 
the  time  fixed  in  the  contract  Tbe  plaintiff 
sued  for  the  value  of  tbe  machtnery.  and 
the  defendant  sought  to  recoup  damaera  for 
the  delay,  by  reason  of  injury  alleged  to  bave 
I  been  Inflicted  upon  bis  business  by  tbe  de- 
:  lay.  Speaking  to  this  point  tbe  court  sald: 
I  "There  was  proof  tending  to  show  that,  If 
■  tbe  machinery  had  been  delivered  agreeably 
I  to  the  special  contract,  the  mill  would  have 
!  commenced  operations  in  tbe  spring  of  184& 
i  and  that  the  profits  of  the  mill  might  prob- 
;  ably  have  been  to  a  large  amount,  and  that 
tbe  capltol  stock  was  called  In  from  tbe 
stockholders,  upon  tbe  fitltb  of  the  compli- 
ance with  the  contract     the  plaintiff,  much 
sooner  than  it  otherwise  would  have  been, 
and  that  large  sums  were  lost  in  the  interest 
on  tbe  capital  invested."   Speaking  to  this 
testimony,  tbe  court  said:   "When  we  look 
to  the  cases  and  elementary  writo^  we  And 
tile  general  rule  laid  down  tiiat  the  damage 
to  be  recovered  must  always  be  the  natural 
and  proximato  consequence  of  the  act  com- 
plained of.  2  Oreenl.  Bv.  210.   Damages  tor 
breaches  of  contract  are  only  those  which 
are  incidental  to,  or  directly  caused  by,  the 
:  breach,  and  may  be  reasonably  supposed  to 
I  have  entered  Into  the  contemplation  at  tbe 
I  parties,  and  not  speculative  pntfto  or  acd- 
:  dental   or   consequential   losses.    2  Kent. 
Comm.  480,  note.  AlUiough  this  is  a  general 
rule,  in  Ito  application  to  particular  eases 
there  is  tbe  most  serloiu  and  distressing  diffi- 
culty, and  the  legal  and  natural  consequence, 
or  the  natural  and  proximate  consequence 
cannot  easily  be  discovered.  It  most  be  left 
for  tbe  application  to  causes  as  they  may 
arise  1^  sound  and  discriminating  minds. 
There  are,  however,  some  cases  which  show 
that  an  allowance  of  damages  upon  tbe  basis 
of  a  calculation  of  profits  would  be  insdmiairi- 
ble.    Such  proflte  are  too  speculative  and 
uncertain  to  make  them  the  measure  €f  dam- 
ages. In  the  case  of  Masterson  v.  The  May- 
or of  Brooklyn,  7  Hill,  78  [42  Am.  Dea  3S]. 
Chief  Justice  Nelson  says:  'It  is  a  very  easy 
matter  to  figure  out  large  profits  upon  paper, 
but  it  wUl  be  tound  that  these,  in  a  great  ma- 
jority of  cases;  become  seriously  reduced 
when  subjected  to  tbe  contingencies  and  taai- 
ards  inddental  to  actual  pertonnance.*  Jbere 
is  a  great  difference  between  the  actual  teat 
1  of  eq)erlence  and  i^eculative  estimates  of 


f 

Digitized  by  Google 


TenaO      OHIBHOLM  ft  UOOBB  MFG.  CO.  T.  UNITED  BTATBS  OANOFT  Oa 


1067 


proflta.  .  Judge  Story,  la  the  can  of  The 

Schooner  LlTely*  1  Gall.  814  [Fed.  Gaa.  No. 
8^403],  nyi:  'An  allowance  of  damagee  up- 
on the  baaif  of  a  calculation  of  pn^ts  la  in^ 
admlaalble.  The  rule  would  be  In  the  Ugheat 
degree  nnfaTcmble  to  tiie  Intereats  of  the 
community*  The  subject  would  be  InvolTcd 
in  utter  uncertolnty.  It  would  be  a  calcula- 
tion upon  conjectures,  and  not  upon  facta,' 
*  *  *  If  specuIatiTe  proSts  or  losa  of  In- 
tereat  upon  capital  are  to  be  taken  into  view 
In  the  assesamrat  of  damages,  they  should 
be  expreaely  stipulated  for  In  the  contract 
itself.  The  rule  would  otherwise  be  too 
▼ague  and  Indefinite,  awl  would  have  no  ref- 
erence  to  the  particular  thing  which  Is  the 
object  of  the  contract,  and  unlimited  dl8Ci»> 
tlon  would  be  left  to  the  Jury."  i 

In  Whltson  T.  Oray  It  appeared  there  waa  | 
a  mlsrepresentatlDn  of  4%  ydars  as  ta  the  ' 
age  of  a  slave  woman,  the  -subject  of  the  , 
contract,  and  It  was  sought  to  prove  aa  an  | 
element  of  damages  'that  the  woman  In  four 
and  a  half  years  might  have  given  birth  to 
several  children."   The  court  held  that  this 
waa  too  remote. 

In  McWhirter  Douglas  there  was  a  coiir 
tract  wherein  Douglas  agreed  to  pv  Mo- 
Wblrtor  for  the  three  years  next  ensuing 
Novffimber  27,  18S2.  the  difterence  between 
'*wbat  the  business  of  H.  &  B.  Douglas  prom- 
ises" for  the  three  years  stated  and  the  aiun 
which  might  be  realized  by  McWhirter  dur- 
ing  this  time  under  an  offer  made  to  him  by 
Gossltt,  Howard  ft  Hill,  **whlch,"  said  the 
contract,  "we  now  presume  to  be  from  one 
dollar  to  three  thousand  dollars.'*  The  con- 
tract inovided  that  the  sum  so  to  be  paid 
should  be  paid  to  him  "so  soon  as  the  cor- 
rect amount  can  be  arrived  at."  Under  the 
olTer  whl(di  Gossltt;  Howard  ft  ffln  had  made 
to  McWhirter,  the  latter  was  to  be  taken 
into  partnership  after  six  monfits*  probatton. 
If  at  the  end  of  that  time  they  should  be  mu- 
tually pleased,  and  was  to  receive  20  per  cent. 
of  the  profits.  McWhirter  remained  with 
Douglas  ft  Ga  tor  the  Uiree  years  they  had 
agreed  upon.  After  this,  assuming  that  he 
had  not  realized  from  the  business  of  this 
firm  as  much  as  he  would  have  made  If  he 
had  accepted  the  proposal  made  to  him  by 
Gossltt,  Howard  &  Hill,  McWhirter  brought 
suit  against  Douglas  upon  the  paper  of  No- 
vember 27, 1852.  On  the  trial,  Goasitt  proved 
Qiat  the  offer  was  made  to  McWhirter  In  good 
faith.  The  witness  objected  to  stating  what 
the  profits  had  been  of  his  firm  during  the 
three  years  in  question,  and  the  objection 
was  sustained  by  the  trial  Judge.  Thereupon 
he  was  asked  this  question:  "How  much 
ought  your  business  to  have  made?"  This 
was  objected  to  by  Dou^as,  but  the  court 
permitted  the  witness  to  answer;  and  be  said 
his  house,  or,  rather,  a  bouse  with  the  cap- 
ital of  his.  ought  to  have  made  $35,000  or 
$40,000  a  year,  and  that  his  house  met  with 
no  revorsea  in  the  years  18B2,  18SS,  1854,  and 
ISiS.  And  thla  anaw0  waa  allowed  to  go  to 


the  Jury  as  evidence  of  the  measure  of  plaln- 
tifl's  damages,  the  defendant  .excepting  to 
the  evidence.  There  was  also  evidence  tend- 
ing to  show  that  the  business  of  Douglas  ft 
Co.  would  probably  realize  during  the  three 
years  in  question  $20,000  per  year  for  the 
Junior  partners,  of  which  sum,  if  realized, 
McWhirter  would  be  entitled  to  one-third. 
The  testimony  did  not  make  the  amount  of 
the  profit  of  the  respective  firms  more  defi- 
nite than  this.  The  court,  in  substance,  char- 
ged the  Jury  that  if  they  found  the  contract 
was  made  and  carried  into  effect  the  plain- 
tiff was  entitled  to  recover  from  the  defend- 
ants the  difference  between  what  he  rectived 
from  the  firm  of  H.  ft  B.  Douglas  ft  Go^ 
(which  the  testimony  showed  waa  in  fact 
only  $16,776.04)  and  what  he  would  have  re- 
ceived from  the  firm  of  Gossltt,  Howard  ft 
HUlt  and  that  they  should  ascertain  this  from 
the  proof,  looking  to  the  actual  net  proflto 
of  such  bouBes.  The  court  among  other 
things,  said:  ''The  les^l  effMt  of  the  contract 
being  that  the  defendant  was  to  make  the 
situation  of  the  plaintiff  In  this  Douglas  house 
as  profiteble  as  it  would  have  been  in  the 
house  of  Gossltt,  Hill  ft  Go."  The  Jury  re- 
turned a  verdict  of  $4,282.84  In  favor  ai 
McWhirter,  and  Douglas  ft  Go.  moved  tor  a 
new  trial;  and  thla  being  overruled,  and 
judgment  rendered  against  them,  they  ap- 
pealed. The  court,  speaking  throned  Wright, 
J.,  said:  **We  do  not  agree  with  the  circuit 
Judge  in  his  construction  of  this  contract 
*  *  *  Douglas  might  have  said  to  Mc- 
Whirter: *When  the  bu^ess  of  the  two 
firms  is  over,  and  the  actual  profits  of  each 
known,  If  what  yon  get  from  my  business  is 
not  equal  to  twenty  per  cent  of  the  profita 
of  the  other  house,  I  will  make  It  so.'  But 
the  language  of  thla  writing  is  very  differ- 
ent and)  In  our  opinion,  conveys  no  such 
idea.  What  then,  was  meant?  Douglas  said 
to  McWhirter:  Ton  have  before  you  two 
offers— one  in  my  house,  and  one  In  the  Mem- 
phis house.  The  business  of  my  house  bids 
fair.  Judging  from  tiie  past  snd  this  addi- 
tional capital  to  go  on,  to  make  so  much; 
and  that  of  the  Memphis  bouse,  Judging  by 
what  Gossltt  saya,  to  make  so  much.  Ton 
think  the  offer  of  the  Memphis  house  Is  the 
better  one  of  the  two.  Bo  do  I,  We  have 
compared  the  two  offers,  and  computed  tiielr 
values,  and  we  now  auppose  the  offer  of 
the  Memphis  house  to  be  more  valuable,  by 
from  one  to  three  thousaiid  dollars.  If  you 
will  give  up  the  Memphis  off^r  and  become 
a  partner  in  my  house,  I  will  pay  you  the 
difference  In  the  value  of  the  two  offers,  so 
soon  aa  the  actual  sum  can  be  arrived  at 
We  have  now  In  our  minds  some  tota  or  rule 
by  which  this  is  to  be  reached,  and  to  which, 
aa  soon  as  we  can,  we  will  resort  to  settle  it* 
This  we  take  to  be  the  legal  effect  of  the  writ- 
ing. Tbey  did  not  intend  to  wait  or  look  to 
the  actual  result  of  the  business  of  these  two 
firms,  nor  are  we  permitted  to  do  so.  *  *  * 
But  as  a  mode  of  arriving  at  the  exact  dam- 
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ages  or  sum  due,  tbe  contract  contemplates 
that  tbe  other  data  or  proof,  besides  that  fur- 
nished by  tbe  Instrament  Itself,  were  to  be 
resorted  to;  but  what  that  was  to  be  U  not 
shown  in  the  writing  or  elsewhere  in  the 
record.  This  being  so,  if  we  attempt  to  en- 
large tbe  damages  beyond  the  sum  already 
stated  [nominal  damages,  or,  in  the  alterna- 
tive, tbe  mean  sum  between  one  dollar  and 
three  thousand  dollars]  as  reasonably  to  be 
inferred  from  the  writing  itself,  we  are  at 
once  in  the  field  of  speculation  and  conjec- 
ture. •  •  •  In  the  case  in  Sneed  [Pettee 
V.  Tenn.  Mfg.  Co.]  the  court  say:  *If  specu- 
lative [HToflts  or  losses  of  Interest  upon  capital 
are  to  be  taken  Into  view  in  the  assessment 
of  damages,  they  should  he  expressly  stipu- 
lated for  In  the  contract  itself.  The  rule 
would  otherwise  be  too  vague  and  indefinite, 
and  would  have  no  reference  to  the  particular 
thing  which  is  the  object  of  the  contract; 
and  unlimited  discretion  would  be  left  to  the 
Jury.*  Tbe  same  general  doctrine  is  to  be 
found  in  Masterson  v.  Mayor,  etc.,  of  Brook- 
lyn, 7  Hill,  61  [42  Am.  Dec.  38].  And  If  the 
assessment  of  remote  or  speculative  damages 
Is  to  be  claimed  to  be  taken  out  of  the  gen- 
eral rule  by  reason  of  an  express  stipulation 
to  this  efFect,  we  understand  from  the  au- 
thorities that  all  uncertainty,  both  as  to  tbe 
object  of  tbe  contract  and  the  amount  of 
damages,  must  be  removed  by  the  contract 
itself.  Otherwise  the  stipulation,  however 
vague,  will  but  serve  to  destroy  the  rule. 
They  cannot  be  considered  unless  caimble  of 
computation  with  reasonable  certainty  and 
precision.  Remote  and  contingent  damages, 
depending  on  the  result  of  successive  schemes 
or  Investments,  are  never  allowed  for  tbe 
violation  of  any  contract  Such  a  rule  would 
be  in  the  highest  degree  unfavorable  to  the 
interests  of  the  community.  The  subject 
would  be  involved  in  utter  uncertainty.  *  •  * 
Another  reason  why  speculative  estimates  of 
profits  will  not  he  allowed  is  that  it  is  not 
proper  to  admit  witnesses  to  testify  tbeir 
opinion  as  to  the  amount  of  damages  which 
the  plaintiff  has  sustained  in  their  loss  or 
deprivation.  They  can  only  testify  as  to 
facts  (Sedg.  on  Dam.  589,  591),  and  to  permit 
a  witness  to  testify  as  to  what  a  mercantile 
house  ought  to  have  made  upon  a  given  capi- 
tal, in  order  to  reach  anticipated  profits,  is 
even  more  objectionable.  Here  McWhirter, 
in  the  offer  of  Cossitt  &  Hill,  was  to  share 
only  in  the  proHts.  He  wns  to  take  noiip  of 
the  capital.  It  was  uncertain  whether  they 
would  all  agree,  upon  the  six-months  proba- 
tion, to  form  tbe  partnership;  and  then  it 
was  dissolvable  by  death,  or  hy  the  action  of 
elthw  of  the  parties  in  thirty  days'  time,  and 
the  good  fortune  of  the  house  in  Its  succes- 
sive schemes  of  Investment,  sale,  and  rein- 
vestment were  all  to  risk.  How,  then,  could 
the  value  of  the  offer  to  McWhirter,  unless 
fixed  by  taim  and  Douglai^  be  anything  but 
conjectuiall" 


In  Hurley  t.  Buchi  It  appeared  that  plain- 
tiff, a  market  gardner,  applied  to  defendant  to 
buy  Karly  Rose  potatoes,  and  bought  of  tbem 
10  barrels  which  were  r^rted  as  tbe  Early 
Rose.  The  defendants  were  informed  that 
the  purchaser  wished  this  kind  to  plant  for 
tbe  early  market  It  was  agreed  tiiat  tbe 
Elarly  Rose  would  mature  about  tbe  middle 
of  June,  and  that  the  kind  actually  delirei^ 
ed,  although  planted  In  due  time  and  well 
cultivated,  did  not  mature  until  in  Angust; 
that  the  Early  Rose,  when  they  matured, 
were  worth  $3.60  to  $4  per  barrel,  and  the 
other  at  their  maturity  were  worth  per 
barrel.  Upon  tbe  foregoing  facts,  tbe  cir- 
cuit court  allowed  tbe  plaintiff  for  six  bar- 
rels, as  tbe  probable  product  of  each  barrel 
<that  is  to  stay,  for  GO  barrels  of  Early  Rose 
at  $3.60  per  barrel),  and  deducted  therefrom 
tbe  60  barrels  of  late  potatoes  actually  rais- 
ed, at  the  price  of  $1  per  barrel,  and  care  a 
Judgment  In  favor  of  the  plaintiff  for  $150. 
"In  arriving  at  this  conclusion,"  said  the 
court,  speaking  through  Deaderlck,  C  J., 
"bis  honor  assumes  that,  if  the  Early  Rose 
had  been  delivered,  they  would  have  been 
planted,  cultivated,  and  have  matured  at  a 
given  time,  to  wit  the  middle  of  Jnne,  and 
were  then  worth  $3.50  per  barrel,  wbereai 
the  variety  actually  planted  yielded  dx  bai^ 
rels  for  each  barrel  planted,  and  were  ■worth 
when  they  matured,  is  August  bat  $1  per 
barrel."  The  court  held  that  the  damages 
so  reached  were  merely  speculatlr^  and 
could  not  be  allowed. 

In  Machine  Oo.  T.  Compress  Co.  there  was 
no  effort  to  prove  any  certain  profits.  In- 
deed, from  the  facts  presented  in  this  ease.  It 
is  manifest  that  the  profits  suj^rested  could 
have  been  nothing  more  than  speculative, 
since.  If  allowed,  they  could  have  been  based 

i  only  upon  an  estimate  of  how  much  custom 
or  patronage  the  compress  company  would 

I  have  secured  if  it  had  been  able  to  run  tbe 

j  season  through. 

From  this  review  of  our  cases,  it  la  dear 
that  tbe  court  did  not  in  either  of  tbem  have 
before  it  a  state  of  facts  in  any  wise  resem- 
bling tbe  facts  shown  In  the  present  case, 
but  on  tbe  contrary,  facts  from  which  there 
could  be  no  other  conclusion  than  that  tbe 
damages  sought  were  purely  specolatlTe  and 
contingent 

We  do  not  In  any  wise  Impair  the  force  of 
the  general  rule  that  profits  fall  within  tbe 
designation  of  speculative  damages,  and  can- 
not be  allowed;  bnt  we  think  tbere  is  s 
clear  distinction  where  the  testimony  sbors 
that  tbe  damages,  although  consisting  of 
profits,  are  really  certain  and  clear.  In  the 
present  case  It  appears  that  orders  had  been 
taken  from  solvent  people  for  goods  amonot- 
ing  to  at  least  $2,200,  and  that  the  profit 
upon  these  sales  was  50  per  cent  Here  is 
no  el«nent  whatever  of  speculation  or  n»- 
certalnty.  To  deny  compensation  nndcf 
these  circumstances  would  be  to  aj^lj  tbr 
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general  rtile  to  a  case  to  wblch  tt  was  never 
Intended  to  be  applied,  and  work  a  practical 
Injustice. 

We  think  the  facta  stated  show  that  the 
contract  was  made  with  a  knowledge  on  tbe 
part  of  tbe  complainant  that  the  articles 
which  they  were  to  fumlah  were  to  be  used 
in  the  manufacture  of  mosquito  cano^  nets, 
and  tbat  these  articles  could  not  be  supplied 
by  any  one  else,  and  that  ttta  canopy  nets 
could  not  be  made  unless  tbe  articles  were 
supplied,  and  that  these  canopy  nets  were  to 
be  manufactured  for  sale  on  the  market 
We  are  of  the  opinion,  therefore,  that  the 
damages  which  were  Incurred  were  fairly 
within  the  contemplation  of  the  parties. 

In  State  of  Tennessee  t.  Ward  &  Brlggs,  ft 
Heisk.  132,  133,  and  other  cases  (Foster  T. 
Water  Co.,  3  Lea,  46:  Winters  t.  Fleece,  4 
Lea.  651:  Smith  t.  O'Donnell.  S  Lea,  479; 
Insarance  Ga  t.  Heid^  Id.  til5:  Insurance 
Oo.  T.  Mathews,  Id.,  604),  it  is  stated.  In  sub- 
stance, that  '*the  contract  itself  must  glre 
the  measnre  of  damages,  and.  If  it  fail  to 
cto  ao.  tbe  damages  can  only  be  nominal." 
This  is  mer^y  a  brief  statement  of  the  rule 
in  Hadley  ▼.  Baxendale— that  "where  two 
parties  bare  made  a  contract  which  one  of 
them  has  broken,  tbe  damages  whlcb  the 
other  par^  ought  to  receive  In  reflect  of 
■och  breach  should  be  either  such  as  may 
fairly  and  reasonalily  be  cmsldered  as  aris- 
ing naturally  C.  e.,  aeoordlng  to  the  osuaT 
coune  ot  things)  from  loeb  a  braodx  of  con- 
tract Itself,  or  snch  as  may  reasonably  be 
supposed  to  have  been  wltbln  the  contero- 
pJatkm  at  both  partiea  at  the  time  th^  made 
tbe  contract  as  the  probable  result  of  tiie 
breadi  <tf  it"  The  contract  thus  gtves  the 
measure- of  damages  upon  the  first  branch 
of  the  rule  by  the  mere  statement  of  Its 
terms,  Its  subject-matter,  and  the  obUgations 
of  tbe  parties.  As  to  the  lecmd  branch,  it 
gives  the  meaaore  when,  In  the  course  of  the 
dealing  between  the  parties  In  tbe  making 
of  the  contract,  there  are  brought  to  the  at- 
tentlcoi  of  tbe  s>erson  who  assumes  the  ob* 
ligation  <tf  its  performance,  or  be  knows,  cer- 
tain facts  <Hr  drcomstances  ttom  whlcb  It 
may  reasonably  be  Inferred  that  lipedal  dam- 
ages will  probably  ensue  upon  failure  of  per- 
tcwmance.  'It  la  a  rule  of  IntMpwtatlon,*' 
aays  Sutiberland,  "tbat  the  Intention  of  the 
partiea  la  to  be  ascertidned  from  the  -whole 
contract,  and  considered  in  connection  with 
the  surroimdlng  drcmnstances  known  to  both 
parties.  If  It  appear  l»y  these  sorroundlng 
•iTcumstances  that  the  contract  was  entered 
into,  and  known  by  both  parties  to  be  en- 
tered Into,  to  enable  one  of  them  to  serve  or 
accomplish  a  particular  purpose,  whether  to 
■ecure  a  special  gain  or  to  avoid  an  antic- 
ipated loss,  the  liability  of  tbe  other  for  a 
violation  of  the  contract  will  be  determin- 
ed, and  the  amount  of  damages  fixed 'with 
reference  to  tbm  effect  of  the  breach  In  hin- 


dering or  destroying  that  object  The  proof 
of  such  circumstances  makea  it  manifest 
that  such  damages  were  within  the  contem- 
plation of  tte  parties.  Looking  alone  at  the 
contract,  *  *  •  ^ent  as  to  such  cir- 
cumstances, •  •  *  such  damages  some- 
times appear  to  arise  very  remotely  and  col- 
laterally to  the  undertaking  violated.  But 
when  the  contract  is  considered  In  connec- 
tion with  the  extrinsic  facts,  there  is  estsb* 
lished  a  natural  and  proximate  relation  of 
cause  and  effect  between  the  breach  of  the 
contract  and  the  injury  to  be  compensated." 
Sutherland  on  Damages,  p.  29. 

This  phase  of  the  matter  Is  illustrated  In 
Machine  Co.  v.  Compress  Co.  The  special 
damages  there  allowed  were  based  upon  the 
fact  that  the  parties  had  in  contemplation 
that  the  repairs  which  were  to  be  made  up- 
on the  compress  were  for  the  purpose  of 
enabling  It  to  operate  during  the  ensuing 
cotton  season.  The  fact  that  this  purpose 
was  within  the  contemplation  of  the  parties 
was  shown  by  tbe  testimony  of  Mr.  Cutrer, 
president  of  tbe  compress  company,  who  tes- 
tified as  follows: 

"Mr.  Leacb  thoroughly  understood,  and  we 
discussed  together,  tbe  necessity  for  having 
this  contract  done  In  time  to  press  cotton 
for  the  season  of  1897,  and  that  If  his  com- 
pany took  tbe  contract,  they  were  to  take 
it  and  complete  the  work  In  time  for  the 
crop  of  1897." 
!  And  the  following  testimony  of  Mr.  W.  S. 
Campbell: 

"What  Information,  If  any,  did  you  Impart 
to  the  Llvermore  Foundry  &  Machine  Com- 
pany of  the  necessity  of  having  the  work  con- 
tracted for  completed  in  time,  and  as  to  the 
uses  to  which  the  press,  when  repaired,  was 
to  be  put?* 

"Well,  I,  of  course,  impressed  the  tect 
upon  him  that  we  wanted  It  completed  In 
time  to  iffess  cotton  that  would  begin  to 
come  tn  to  us;  and.  In  fact,  they  fully  un- 
derstood the  nature  of  the  contract,  and  tiw 
necessity  for  having  It  In  shape  by  the  time 
the  season  was  open  for  compressing." 

It  is  insisted  by  tbe  complainant  that  these 
damages  should  not  be  allowed  because  the 
castings  were  not  themselves  to  be  resold, 
but  were  only  to  enter  into  the  manufacture 
of  another  article  of  commerce,  which  was  to 
be  the  subject  of  sale.  We  do  not  think 
tills  makea  any  practical  difference.  It  Is 
clear.  xnxAee  the  facts  stated,  tbat  the  fail- 
ure to  furnish  the  castings  was  the  prox- 
imate cause  of  tbe  injury  suffered  by  tbe 
defendant;  that  this  injury  was  within  tbe 
contemplation  of  the  parties,  and  hence  must 
be  held  to  be  a  matter  for  which  the  com- 
plainant should  account 

It  results,  there  was  no  error  In  the  de- 
cree of  the  Court  of  Chancery  Appeals^  and 
It  must  be  afllrmed. 

WILKB8,  J.,  dlasentu 
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McOAMPBHLL  t.  FOITNTAIM  HXAD  B. 
CO.  et  al. 

(Sapreme  Coort  of  TemieBSee.    Dec  8.  1908.) 

OORFORATIONS-6UB8CRIPTION  TO  STOCK  OP 
OTHER  GOHPANT  —  ACCOMMODATION  IN- 
DORSBMSNTS— ULTRA  VIRS8  ACTS— ACQUISS- 
CENCB  OF  STOCKHOLDKtS— ■FFBOT— BIQHTS 
OP  TRAN8FERBBS. 

1.  A  sDbacription  hj  a  imUroad  company  to 
the  stock  of  a  land  company  is  nltra  Tires,  and 
Its  character  Is  not  altered  hj  the  fact  that  it 
was  Tnnde  in  the  names  of  trostees. 

2.  The  indorsement  of  a  negotiable  paper  hf 
one  corporation  for  the  acoommodatloD  of  an- 
other is  ultra  Tires. 

3.  The  owners  of  part  of  the  stock  of  a  rail- 
road corporation,  who  were  also  directors,  au- 
thorized the  cM-poratloa  to  Bobscribe  for  all  the 
stock  of  a  land  company,  and  also  to  indorse 
notes  for  the  land  company,  representing  an 
indebtedness  to  remaining  stockholders  in  the 
railroad  company.  They  afterwards  became  in- 
solvent, and  their  stock  was  taken  credit- 
am.  Held,  that  the  creditors  were  not  nnder 
obligation  to  seek  redress  throash  a  meeting  of 
the  railroad  company's  shareholaers,  or  by  ap- 

Slication  to  its  officers,  before  maintaining  snlt 
1  equity. 

4.  Stockholders  Iqr  whose  andiorlsatlOB  nltra 
Tires  acta  are  done  cannot  afterwards  avoid  ^e 
same  in  equity. 

5.  Assignees  of  corporate  stockholders  can- 
not avoid,  as  nltra  vires,  acts  of  the  corpora- 
tion anthorized  by  their  assignors,  and  conaum- 
mated  previona  to  the  aaaignment,  or  whose 
consummation  Is  necessary  to  protect  the  rights 
of  other  persons. 

0.  Assignees  of  corporate  stock  may  avoid 
ultra  vires  accommodation  indorsements  by  the 
company,  tliroagh  Its  officers,  for  liabilities  of 
the  payor  corporation  arising  since  the  assign- 
ment, and  after  repudiation  of  the  officers'  acts 
by  the  assignees,  thouKh  such  indorsements  are 
made  pursuant  to  anuority  mice  conferred  hr 
the  asaignora. 

Appeal  from  Chancery  Court,  Knox  Oonn- 
ty;  Joseph  W.  Sneed,  Chancellor. 

Suit  by  Mary  J.  McCampbell  against  the 
Fountain  Head  Railroad  Company  and  oth- 
ers. Decree  for  defendants,  and  complain- 
ant appeals.  Modified 

Sansom,  Welckor  ft  Parker  and  Green  ft 
Shields,  for  appellant.  Webb*  McOIung  ft 
Baker,  for  appellees. 

BOARD,  O.  J.  The  bill  in  this  case  was 
filed  by  complainant,  as  a  stockholder  of  the 
Fountain  Head  Railroad  Company,  for  the 
use  of  herself  and  all  of  its  other  stockhold- 
ers, against  that  company,  the  Knoxville  & 
Fountain  City  Land  Company,  and  the  Indi- 
vidual directors  of  both  of  these  companies 
(they  being  the  same  persons),  to  set  aside 
a  subscription  by  the  railroad  company  for 
$100,000  of  the  stock  of  the  KnoxTllIe  ft 
Fountain  City  Land  Company,  and  to  recov- 
er tbe  funds  paid  by  the  railroad  company 
to  the  land  company  for  this  stock;  also  to 
set  aside  the  indorsement  of  tbe  railroad 
company  upon  something  over  $300,000  of 
the  notes  of  tilie  land  company,  whlcb  an 

T  t  Bh  Corporations,  VoL  1^  Cant.  Die.  I  USL 


payable  to  or  held  by  OeoKge  Boccf^dt  * 
Co,  a  corporation,  the  ehareholden  In  which 
constitute  tbe  directors  of  tiieae  two  ooa- 
pantes;  and  to  wind  np  the  Fountain  Head 
Railroad  Company,  pay  Its  debts,  and  dis- 
tribute Its  assets,  on  tbe  gronnd  that  it  bad 
become  a  business  failure  because  at  tbe  al- 
leged frandnlent  and  Illegal  dlvw^on  of  Iti 
funds  fnnn  the  legltlinate  pnrpose  tor  wbicb 
It  was  organised,  by  the  present  board  ot  dJ- 
recbns,  who  hold,  as  Is  artfred.  a  majority 
of  Its  stock,  and  are  feandnlendT'  misman- 
aging Its  afblrs,  to  tbelr  own  powmal  ad- 
vantage, and  to  tbe  destraction  itf  the  Talae 
of  compialnanfs  stock. 

The  pleadings  In  tbe  case  are  very  Ttrinmi- 
nons,  and  It  wonid  require  Tcry  mneh  time 
to  state  Ibem  with  any  degree  of  detail;  but 
as  the  finding  of  focts  by  the  Oonrt  of  CbsA- 
eery  Appeals  snffideutly  presents  tbe  Issnes 
that  were  raised  by  tbem.  we  will  content 
ourselves  with  summarising  It. 

From  this  finding  It  appears  tbe  Fonntola 
Head  Railroad  Company  was  ctasrtoed  un- 
der the  laws  of  this  state  In  1887  for  ttw 
pnrpose  of  constructing  and  operating  a  Sbwt 
line  from  KnoxvUle  to  Fountain  Head,  Id 
Knox  county,  a  distonee  of  scmie  flve  or  six 
miles.  Tbe  charter  Is  to  the  form  prescribed 
by  the  statute  of  Tennessee,  and,  among  oth- 
er powos.  granta  to  the  stockboldm  and 
directors  that  of  flxtag  the  capital  stotft  of 
the  company  and  tocreaslng  It  at  tbelr  iriess- 
nre. 

At  first  flie  company  was  capttaUsed  at 
$50,000,  and  stock  to  this  amount  was  sub- 
scribed and  paid  for  by  dUfernit  indlTldnals 
Mr.  Curtis  Cnlien.  of  tbe  firm  of  Cullen  ft 
Newman,  of  Knoxville,  was  Interested  to  tbe 
enterprise  tmm  tbe  beginning;  and  his  flrm 
at  a  very  early  date  became  the  owners  of 
285  sbares  of  the  stock  at  tbe  company,  tbe 
par  Talue  of  which  was  |28.50a  In  the  year 
1890,  after  the  road  ms  put  to  operation. 
Mr.  Oidlen  concelTed  the  idea  Ibat  It  contd 
be  made  very  muvib  more  profitable  to  the 
stockholders  If  the  road  Itself,  or  ito  ownrn 
and  operators,  should  buy  np  the  lands  lying 
a1<Hig  its  line  and  near  Ite  termlnua,  at  Foun- 
tain Head,  with  a  view  to  a  specQlative  ad- 
vance In  their  Taln«i  Not  having  snfiBiHent 
capital  himself,  and  his  flrm  also  lackli^  It 
Mr.  Oullen  went  East  to'  the  year  1801.  and 
Interested  In  the  scheme  the  defendant  Bra- 
dy, a  citizen  of  the  dty  of  New  Tvk. 
Through  him  he  was  totroduced  to  the  firm 
of  Borgfeldt  ft  Oo.,  a  rich  concern  engaged  la 
business  to  New  Torit  City,  with  wealthy 
connections  in  Germany.  Tbls  flrm  and  thdr 
associates,  together  with  Brady,  after  «»- 
Blderatlm,.  determtoed  to  go  into  tbe  scheme 
with  Cullen  ft  Newman.  Originally  It  was 
agreed  these  parties  should  put  Into  the  In- 
vestment $100,000^  and  Cullen  ft  Newman  a 
like  amount  and,  to  this  end,  that  tbe  capl- 
tol  stock  of  tbe  railroad  company  should  be 
tocreased  to  9100,000;  tt  being  anderatood  the 
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Btter  parties  were  to  make  goc^  tbelr  SDb* 
cTiption  to  tbe  Incrensed  capital  stock  with 
he  stock  already  owned  by  them  In  the  rail- 
oad  company,  and  certain  lands  of  which 
hey  represented  themBelves  to  be  the  own- 
rs.  the  aggr^ate  value  of  the  two  being  es- 
imated  at  $100,000.  It  was  also  agreed.  In 
irder  to  consummate  this  scherae,  that  all 
he  original  stock. of  the  railroad  company 
liQuld  be  bought  np  and  controlled  by  thla 
yndfcate. 

To  make  sore  that  this  plan  wa>  one  which 
tromlsed  success,  Brady,  In  his  own  Interest 
.nd  that  of  hla  New  York  associates,  came 
0  KnoxTlU^  and  tliere,  overlooking  tbe 
leld,  became  satlslled  the  venture  was  a  safe 
•ne.  The  matter,  however,  was  snbmitted  to 
.  member  of  the  Knoxvllle  bar,  who  advised 
hem  that  the  railroad  company  itself  could 
tot  bny  and  bold  real  estate  for  the  purpose 
if  speculation,  and  that  it  would  be  neces- 
ary  to  procure  a  charter  for  a  land  compa- 
ly,  and.  upon  this  being  done,  that  the  same 
md  might  be  accomplished  by  a  anbacrip- 
loa  of  stock  In  It  made  by  the  former  com- 
lany  direct,  or  indirectly  by  trustees  in  its 
titerest  Upon  this  gn^eotton  a  diarter  was 
btfilned,  and  the  defendant  the  Knoxvllle 
'c  Fountain  City  liand  Company  was  organ- 
sed. 

In  May,  1S91,  a  meeting  of  the  sharehold- 
ra  of  the  railroad  company  was  held,  at 
vh\ch  the  by-laws  of  the  company  were 
mpnded  so  as  to  increase  tbe  capital  stock 
0  $200,000.  For  this  amendment  the  entire 
took  of  the  company  present  (being  455 
Imres)  voted,  and  the  directors  were  In- 
trncted  to  offer  for  subscription  1,500  shares 
f  stock,  of  the  par  value  of  $100  each,  with 
he  view  of  making  good  this  Increase.  At 
be  same  meeting  a  resolution  was  offered 
nd  adopted  directing  the  board  of  directors 
f  the  railroad  company,  as  soon  aa  the  1,500 
hftres  of  additional  stock  had  been  subacrlb- 
d,  "to  sulwcrlbe  for  and  on  behalf  of  the 
ouutain  Head  H.  R.  Go.  to  the  capital  stock 
t  the  Knoxvllle  &  Fountain  City  Lend  Co. 
he  sum  of  |100.000.00,  the  subscription  to 
<e  made  and  the  certificates  of  stock  taken 
Ither  in  the  name  of  this  company,  or  in  the 
a  me  of  trustees  for  the  nse  of  this  company, 
s  it  may  be  advised." 

On  the  same  day,  and  at  that  or  a  subse- 
iieiit  meeting,  books  were  opened  for  snb- 
c-rlption  for  these  additional  shares  of  cnpl- 
[il  stock,  resulting  In  a  subscrlptim  by  Cul- 
;n  &  Newman  for  700  shares  of  the  new 
tock,  of  the  par  value  of  $70,000;  and  by 
ieorge  Borgfeldt  and  his  associates  for  800 
hares,  of  the  par  value  of  $80,000.  This 
>elng  done,  a  motion  was  then  made  and 
dopted  directing  the  president  of  the  com- 
any  to  subscribe  to  the  capital  stock  of  the 
and  company  the  amount  already  Indicated, 
nd  that  this  subscription  be  made  In  the 
ame  of  trustees  for  the  railroad  company; 
he  names  of  these  trustees  being  set  out  in 
lie  moUoUt  and  spread  upon  the  minutes. 


The  subscription  thus  authorized  was  at  once 
made. 

GuIIen  Se  Newman  paid  tor  tbetr  700  shares 
of  this  new  stock  as  f<41ows;  that  Is  to  any, 
they  were  the  owners  of  168  acres  of  land, 
of  which  they  made  a  conveyance  to  the  land 
company.  They  at-  the  same  time  gave  a 
check  for  |70,000  to  the  railroad  company. 
This  check  was  taken  by  Mr.  Cullen,  the 
prratdeut  of  the  company,  in  full  payment  of 
tbe  subscription  of  the  stock  of  Cullen  & 
Newman;  and  It  was  thm  indwsed  by  Cul- 
len as  president,  and  turned  over  to  the  land 
company  in  payment  Of  the  railroad  compa- 
ny's subscription  of  $70,000  to  the  stock  of 
that  company,  and  It  was  then  treated  as 
transferred  or  was  aetnally  transferred  by 
that  company  to  Cullen  &  Newman  in  pay- 
ment of  the  tract  of  land  above  referred  to. 
.This  check  did  not  represent  money.  The 
drawers  had  no  money  in  bank  to  meet  It, 
and  there  was  no  purpose  on  their  part  that 
It  should  be  presented  and  paid.  Its  use 
was  adopted  as  a  simple  method  to  consum- 
mate the  transaction.  Cullen,  the  pre^dent 
of  the  railroad  company,  aa  has  been  seen, 
took  the  check  in  discharge  of  the  subscriiH 
tion  of  Cullen  ft  Newman  to  the  stock  of 
that  company.  He  then  delivered  it  to  the 
land  company  in  part  payment  of  the  sub- 
scription of  stock  made  in  the  name  of  the 
trustees  for  the  boieflt  of  the  railroad  com- 
pany; and  then, it  was  turned  over  to  CuUen 
&  Newman  by  ,tbls  latter  company,  and  dis- 
charged the  obligation  of  the  land  company 
to  Cullen  ft  Newman  upon  the  conveyance 
of  the  land.  This  method  of  canceling  In- 
debtedness by  an  Interchange  of  credits  was 
understood  by  all  of  the  parties,  and  vnu 
Cfmtempkted  as  a  part  of  the  scheme. 

At  the  time  of  this  tranaactioi,  Cullen  ft 
Newman  had  already  bought  up  and  con- 
trolled, for  themselves  and  George  Borgfeldt 
and  associates,  all  of  the  original  stock  of 
the  railroad  company,  or  afterwards  acquired 
it,  though  It  appears  that  in  these  meetings 
only  $45,500  out  of  the  $50,000  of  this  Stock 
were  present  and  voted. 

The  certlQcates  of  stock  Issued  by  the  land 
company  in  tbe  name  of  the  trustecR  appoint- 
ed on  behalf  of  the  ralbroed  eompiiny  have 
still  been  held  by  tbem  for  the  benefit  of  that 
company. 

We  have  already  seen  how  $70,000  of  this 
subscription  to  the  land  company  stock  was 
paid.  The  balance  of  tbe  subscription  (tliat 
is,  $30,000)  was  paid  In  cash;  this  being  a 
pnrt  of  the  $80,000  paid  by  Borgfeldt  and 
his  associates  to  discharge  their  liability  for 
the  $80,000  of  tbe  new  stock  which  they  took 
of  the  capital  stock  of  railroad  company. 

All  this  was  done  under  the  management 
of  Mr.  Curtis  Cullen,  to  whom  control  was 
largely  delegated  by  Borgfeldt  and  his  asso- 
ciates; they  having,  as  is  evident,  entire  con- 
fidence In  his  integrity  and  business  ability. 

At  the  time  this  was  done  It  was  under- 
stood by  Borgfeldt  and  his  associates  that 
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Cullen  &  Newman  were  tbe  oirners  of  460 
acres  of  land,  which  was  to  be  turned  over 
to  them  by  the  land  company.  It  torned  oat, 
however,  that  they  only  owned  and  conveyed 
to  that  company,  as  has  been  before  stated, 
168  acres.  It  was  alio  nnderstood  by  these 
gentlemen  that  Cnllen  &  Newman  were  to 
put  In  these  lands  at  actual  cost  It  snbse- 
quently  turned  out,  however,  that  they  were 
turned  over  to  the  land  company  at  double 
the  amount  they  cost  them.  This  produced 
a  disagreement  between  Cnllen  &  Newman 
and  Borgfeldt  and  his  associates,  the  result 
of  which  was  that  Cullen  &  Newman  were 
required  to  disgorge  their  $2S,000  or  $30,000 
of  the  $70,000  of  new  stock  that  bad  been  Is- 
sued to  them.  This  fact,  however,  has  no 
material  bearing  on  this  litigation,  and  need 
not  be  further  followed. 

As  has  already  been  stated,  Borgfeldt  and 
his  associates  paid  into  the  treasury  of  the 
railroad  company  $80,000  for  their  stock,  and 
of  this  amount  $30,000  was  used  in  paying 
on  the  subscription  of  stock  by  that  company 
to  the  land  company.  The  remainder  of  this 
cash  paymrat  was  used  by  the  railroad  com- 
pany in  purchasing  new  engines  and  paying 
outstanding  liabilities  of  the  railroad  com- 
pany, and  in  other  ways,  needless  to  mention. 

As  has  been  already  seen,  there  was  $4,500 
of  tbe  original  stock  of  tbe  railroad  company, 
which  seems  not  to  have  been  represented  at 
tbe  meetings  of  the  shareholders  held  In 
May,  1891,  when  these  various  transactions 
were  resolved  upon;  but  the  Court  of  Chan- 
cery Appeals  finds  that  all  the  stock  was 
then  owned  and  controlled  by  Cullen  &  New- 
man and  by  Borgfeldt  and  bis  associates,  or 
was  soon  after  acquired  by  them,  and  that  all 
of  this  stock  assented  to  those  transactions 
as  made;  that  afterwards  all  of  the  original 
certificates  of  the  $60,000  of  stock  were  sur- 
rendered, and  new  certificates  Issued  and  ac- 
cepted in  their  places.  That  court  further 
finds  tbat  "when  the  subscription,  after,  the 
increase  of  tbe  capital  stock  to  $200,000,  was 
made  by  the  railroad  company  to  the  stock 
of  the  land  company,  It  was  assented  to  by 
tbe  holders  of  all  the  stock  of  tbe  railroad 
company,  and  tbat  this  latter  company  had 
subscribed  for  and  taken  all  tbe  stock  of  the 
land  company,  so  that  the  entire  transaction 
was,  as  a  matter  of  fact,  understood  by  all 
the  stockholders  of  the  railroad  company, 
and  was  agreed  to  or  afterwards  ratified  by 
all  tbe  stockholders  of  tbe  railroad  company, 
when  this  subscription  was  made,  so  tbat  the 
whole  transaction  was  one  of  unanimous  con- 
sent by  all  the  stockholders  of  the  xaUroad 
company,  both  old  and  new." 

The  result  of  these  transactions,  instead 
of  being  profitable,  as  was  anticipated  by  the 
parties  engaged  In  them,  proved  to  be  disas- 
trous. The  land  taken  from  Cullen  &  New- 
man, or  afterwards  purchased  through  them, 
cost  the  land  company  $235,000.  The  opera- 
tions of  the  railroad  company  were  evidently 
not  profitable.   Tbe  land  boom  which  existed 


at  tbe  time  the  land  company  was  formed 
■oon  collapsed.  The  Indebtedness  of  both 
companies  seems  rapidly  to  have  Increased. 
Both  alike  in  their  financial  stress  looked  to, 
and  were  relieved  by  advances  made  l>y, 
George  Boi^eldt  and  his  assodates,  until 
at  the  time  of  tbe  filing  of  tbe  present  bill 
the  railroad  company  was  Indebted  to  tbese 
pertles,  as  is  alleged,  in  something  like  $40,- 
000,  and  the  indebtedness  of  the  land  com- 
pany to  them  amounted  to  something  over 
$300,000.  This  latter  Indebtedness  grew  out 
of  tbe  fact  that  these  parties  were  compelled 
to  furnish  the  money  to  pay  the  purchase 
price  of  the  new  lands  bought  by  ttie  land 
company,  and  to  remove  IneambraDces  on 
tbese  lands,  as  veil  as  on  those  tamed  over 
to  tbe  company  by  Cnllen  &  Newmao,  and 
to  pay  for  ImproTonents  of  the  railroad 
properties. 

From  the  time  of  the  organization  of  tbe 
land  company,  the  two  companies  haTe  bad 
the  same  boards  of  directors,  and  ttiey  have 
been  regarded  by  the  stockholders  and  direc- 
tors of  each  as  being  In  a  large  measure  on^ 
So  close  has  been  tbe  relationship  of  these 
companies,  that  beginning  as  early  as  Feb- 
ruary. 1892,  the  KnozvIUe  &  Fountain  City 
Land  Company  was  anthorlzed  by  Its  Share- 
holders to  issue  demand  notes  to  raise  money 
to  meet  Its  liabilities,  and  the  Fountain  Head 
Railroad  Company  was  authorized  by  lis 
shareholders  to  Indorse  these  notes;  and  tt 
has  turned  out  tbat  at  the  filing  of  this  bill 
the  railroad  company.  In  addition  to  Its  own 
legitimate  debts,  was  also  liable  as  indorser 
upon  all  tbe  paper  issned  by  tbe  land  com- 
pany to  Borgfeldt  and  bis  assodatefl  for  mon- 
ey advanced  by  them  for  the  benefit  of  tbat 
company,  amounting  to  the  large  sum  set  oat 
above. 

In  the  year  of  1896  the  firm  of  Cnllen  A 
Newman  failed,  and  abont  tlils  time  they 
transferred  the  stock  held  by  them  In  the 
railroad  company  to  the  complainant  and 
other  Intervening  petitioners,  to  be  held  by 
them  as  collateral  to  secure  their  debts; 
While  thus  pledged,  none  of  it  was  trans- 
ferred on  tbe  books  of  tbe  comptfny  until  a 
short  time  before  tbe  filing  of  the  bill  in 
this  case,  in  the  year  1900,  and  some  of  tt 
was  only  transferred  after  the  bill  was  flled. 
All  this  time,  while  tbese  transactions  were 
going  on,  this  stock  stood  In  tbe  names  of 
Cullen  &  Newman,  and  was  voted  by  them 
as  their  own  In  the  various  meetings  that 
were  held,  authorizing  or  approving  these 
various  transactions.  Shortly  before  the 
bringing  of  tbe  present  suit,  some  of  tlwse 
parties,  under  the  iwwer  given  them  In  tbtir 
pledges,  sold  the  stock  and  bought  it  In.  and 
others  pursued  this  method  after  its  Institu- 
tion. Upon  these  facts,  tha«  can  be  no 
doubt  that  In  subscribing  for  stock  In  the 
land  company  the  railroad  company  exceeded 
its  charter  powers,  and  was  guilty  of  an  ultra 
vires  act,  and  this  Is  not  altered  by  tbe  fiicu 
that  this  subscription  was  made  in  tbe  nsmes 
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of  tmstee*  for  the  company.  And  we  tblnk 
tbere  la  u  lUtle  doubt  that,  with  proper  par- 
ties before  the  court,  this  subscription  of 
ntottk  would  be  canceled,  and  the  land  com- 
pany would  be  compelled  to  pay  back  what- 
•Tor  aoaovnt  of  mmiey  It  received  from .  the 
offlcers  of  the  railroad  company  In  discbarge 
of  this  onauthorlied  and  lUegal  sabscrlptlon. 
And  It  Is  also  tme  it  Is  well  settled  as  a  rule 
of  law,  In  the  absence  of  expnu  ox  neces- 
sarily Implied  power  given  in  the  charter, 
that  one  cwjioratlon  caniut  Indorse  paper  for 
the  accommodation  of  another,  so  that,  at 
the  instance  of  partlea  not  disqualified  to  ac^ 
a  court  of  equity  wonld  In  this  case  reliere 
the  railroad  company  from  liability  on  the 
Indorsements  of  the  paper  issued  by  the  land 
eompany,  now  held  by  Oeo^  Botgfeldt  and 
Us  associates.  The  question  Is,  are  the  com- 
plainants In  an  attltode  to  ask  for  such  re- 
lief? 

In  addition  to  the  above  roles  of  law  In 
regard  to  tiie  char^  powers  of  corpOTatlona, 
which  are  so  well  settled  that  they  acan^Iy 
need  a  citation  of  authority,  tbere  Is  anoth- 
er prlm^le  which  Is  equally  clear,  and  that 
la  that  courts  of  equity  are  prompt  to  redress 
the  InlurleB  of  minority  stockbolders  against 
the  wrongdolirg  of  majorities;  and.  In  view 
of  the  relations  which  alst  between  them 
anil  the  cotponttlcm  and  its  officers,  the  gen- 
eral mlc  Is  they  are  bound  to  seek  their  rem- 
edy tbrough  the  corpmtlon  at  a  meeting  of 
its  sbareboldera,  or  by  implication  to  those 
In  charge  of  its  affairs.  If  relief  cannot  be 
obtained  by  either  of  these  methods,  then 
they  themselTes  can  crane  into  equity  see- 
ing It.  The  only  exception  to  the  rule  re- 
quiring the  minority  stockbolders  to  proceed 
t^ns  btfore  th^  inatltnte  proceedings  In  be- 
half of  thema^vea  and  their  stockholders  Is 
when  it  appears  that  to  seek  such  relief 
through  those  regular  channels  wonld  be  an 
Idle  ceronony.  Hawes  Oakland,  104  U.  S. 
4B0,  26  L.  Ed.  827;  Detroit  t.  Deane.  106 
V.  S.  fi87,  1  Sup.  Ct  CeO^  27  L.  Bd.  800. 

It  may  be  conceded,  in  view  of  this  ex- 
ception to  the  general  rule,  xxtfou  the  aver- 
ments of  the  present  bill,  as  vrell  as  the  case 
made  out  by  the  testimony,  tiiat  redress,  if 
obtainable  at  all  by  the  ounplalnant  and  the 
Interveners,  could  only  be  secured  by  a  bill 
such  as  the  present  one.  Bo  it  may  be  aald 
that,  if  the  complainant  and  these  interren- 
ers  are  entitled  to  a  etatus  In  court,  they 
have  made  good  their  right  to  it 

Treating  this  case  as  If  Oullen  &  Newman 
had  filed  the  present  bill,  or  that  these  com- 
plaining parties  occupy  no  higher  ground 
than  would  Gullen  &  Newman,  In  view  of 
the  facts  found  by  the  Court  of  Chancery  Ap- 
peals, are  they  entitled  to  the  relief  sought 
at  the  hands  of  the  chancellor?  Vnm  the 
facts  already  stated,  we  have  here  a  case 
where  the  parties  complaining,  by  their  ac- 
tive co-operation  with  all  the  other  stock- 
bolders of  the  railroad  company,  brought 
about  tbe  ultra  vires  complication  from 
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which  they  now  seek  to  be  reHeved.  Will 
thtir  complaint  be  listened  to?  In  Green's 
Brice's  Ultra  Vires,  p.  788,  mere  acquies- 
cence in  unauthorized  and  Illegal  transactions 
will  be,  it  is  said,  sufficient  to  r^l  com- 
plalnliv  stockholdos.  That  author  uses  tbesa 
words:  "If  an  act  be  ultra  vires,  a  corpora- 
tion may  raise  the  objection,  whether  against 
a  corporation  or  against  a  creditor  or  otiier 
contracting  party  attempting  to  Inforoe  soch 
act,  or  his  alleged  claims  or  rights  resulting 
therefrom.  But  if  an  incorporator  deilre 
protection  against  the  party  who  has  thus 
dealt  with  the  corporation,  he  miut  have 
been  prompt  and  energetic  In  repudiating  the 
transaction,  as  he  can  be  bound  by  acqui- 
escence. Sc^  if  he  do  not  quickly  object,  and 
give  his  objection  vitality,  the  creditor  will 
be  Justified  In  answering  that  he  consrats." 

Mr.  Cook,  In  hie  work  on  Corporations  <vol- 
nme  2,  |  780),  says:   "After  a  stockholder 
has  knowled^  of  an  ultra  vires,  fraudulent; 
or  negligent  act  of  the  directors,  he  must  in- 
stitute his  suit,  it  at  all,  within  a  reason- 
able time  thereafter.  Am  to  what  will  con- 
stitute a  reasonable  time,  dqiends  on  the 
dlrcumstences  of  the  case.   If  It  is  evident 
that  the  stockholder  iM  waiting  to  see  wheth- 
the  unauthorised  act  will  be  profitable  to 
'  the  corporation,  the  court  will  refuse  to  grant 
him  any  relief.   So,  also.  If  a  stockholder, 
after  a  full  knowledge  of  the  facts,  stands  by 
and  allows  large  operations  to  be  complet- 
ed w  money  expended  or  alterations  to  be 
made  before  he  brings  suit,  be  is  guilty  of 
laches,  and  bis  remedy  Is  barred.   In  like 
I  manner,  trhere  the  stockholder,  with  full 
I  knowledge,  has  accepted  the  benellt  of  the 
!  act,  he  cannot  complain  tfaereaftw;  and.  In 
I  general,  where  it  Is  clear  that  the  stockholdr 
'      had  a  full  knowledge  of  all  the  essential 
[  facts  of  an  act  which  he  might  bring  a  suit 
[  to  remedy,  but  which  for  an  unreasonable 
i  length  of  time  he  falls  to  object  to  by  a  bill 
I  in  equity,  he  vrill  be  held  guilty  of  laches, 
and  his  right  to  institute  his  suit  Is  barred." 

Bfr.  COark,  In  his  condensed,  but  valuable, 
work  on  Cocporattons  (Hornbook  Series),  on 
this  subject  says:    "Stodcholders  may  be 
precluded  by  acquiescence.  laches,  or  estop- 
I  pel  from  bringing  suit  to  redress  Injuries  to 
j  the  corporation     the  directors  or  other  offl- 
j  oers,  or  by  the  majority  of  the  stockholders, 
I  or  1^  a  third  person,  for  such  suits  are  snb- 
I  Ject  to  the  familiar  principle  of  equity  Ju- 
1  risprudence  that  acquiescence  in  a  course  of 
I  conduct  by  one  Interested  In  It.  especially 
i  when  the  rights  of  others  are  effected  there- 
,  by,  will  Induce  the  court  to  refuse  him  re- 
lief.   •   •    •   Thus  It  was  held   •    *  * 
that  a  stockholder  could  not  bring  suit  for 
Improper  Investments  of  corporate  funds 
nnade  three  years  before.  If  he  knew  them  at 
the  time  and  did  not  object;  and  It  has  often 
been  held  that  a  stockholder  Is  estopped  to 
object  to  corporate  acts  done  with  bis  con- 
sent."  To  this  text  the  author  cites  Dnnpby 
T.  Association,  146  Mass.  405,  16  N.  B.  426; 
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1  Cannnlng,  Gas.  PriT.  Corp-  7^:  DlmpM 
T.  By.  Co.,  110  n.  S.  209.  3  Sup.  CL  S7S.  28 
L.  Bd.  121;  Allen  t.  Wilson  (G.  C.)  28  Fed. 
677;  Boyoe  t.  Goal  Co.,  37  W.  Va.  78,  16  8. 
B.  601;  Alexander  t.  Searcy.  81  Ga.  536.  8 
S.  B.  630.  12  Am.  St  Rep.  387;  Peabody  t. 
Flint  6  Allen.  64;  Orefiory  t.  Patchett  S3 
Beav.  695;  Ashnrsfs  Appeal.  60  Pa.  200; 
\A'attfi*  Appeal,  78  Pa.  S70;  Stewart  t.  Trans. 
Go.,  17  Minn.  872  (Gtl.  848). 

In  2  Beach  on  PtIt.  Gorp.  |  887.  the  rule  Is 
announced  In  these  words:  "The  right  to  rft- 
dress  corporate  acts  ceases  when  the  mem- 
bers haTe  consented  to  the  will  of  the  ma- 
jority." Mr.  Morawetz  (on  Corp..  in  sections 
261,  262,  267,  623-626}  lays  down  the  same 
rul%  as  does  also  Judge  Thompson  In  the 
fourth  volume  (sections  4569  and  4571),  and 
Mr.  Taylor  in  IS  275-281,  of  their  seTOal 
works  on  Onporations. 

In  Alexander  r.  Searcy,  81  Oa.  646,  8  S.  H. 
630.  12  Am.  St  Rep.  337-a  suit  InstltDted 
by  minority  stockholders  complaining  of  nl- 
tm  Tliea  acts— It  was  held  tiiat  where  no* 
tlce  of  pnrchasers  of  stock  of  another  oor- 
poratlon  was  had  by  the  directors  and  stock- 
holders, and  the  purchasing  corporation  reg- 
ularly voted  the  stock,  and  had  expended 
large  sums  of  money  for  the  benefit  of  the 
corporation  under  resolution  of  its  stock- 
holders, after  from  7  to  IB  years  from  the 
date  of  the  purchase  a  court  of  equity  would 
not  listen,  among  other  things,  to  the  com- 
plaint of  the  minority  stockholders  that  be- 
ing a  corporation,  it  bad  no  power  under 
its  charter  to  make  such  purchasCj^ 

In  Taylor  v.  By.,  4  Woods,  575.  13  Fed. 
162,  the  court  says:  "A  stockholder  of  a  co? 
poration  will  not  be  allowed,  after  an  unrea- 
sonable time,  to  disturb  or  rescind  a  contract 
made  by  his  corporation  after  the  same  has 
been  fully  executed,  on  tiie  ground  that  It  Is 
ultea  vires  and  In  excess  of  the  corporate 
powers  granted  by  the  charter  of  the  corpo- 
ration." And  in  Stewart  t.  Transportation 
Go.,  17  Minn.  872  (GII.  348),  the  conrt  says; 
"If  a  stockholder  assents  to  acts  nitra  vires, 
or,  although  not  originally  or  expready  as- 
senting, has  for  an  unreasonable  time  acqui- 
esced, and  has  permitted  them  to  go  unques- 
ttoned,  BO  that  other  parties  who  liave  acted 
upon  the  faith  of  them  (as,  for  instance,  by 
making  large  appropriations  of  mtHiey)  would 
suffer  great  Injury  fn>m  their  repudiation,  a 
court  of  equity  would  not  be  easily  Induced 
to  grant  relief  at  the  instance  of  snch  stock- 
holders." In  Peabody  v.  Flint  6  Allen,  64, 
an  acquiescence  and  delay  of  3%  years  was 
held  to  be  a  bar  to  such  relief;,  in  Gregory 
V.  Patchett  38  Bear.  5B5,  6  yean  were  held 
to  be  a  bar;  and  in  Ashnrsfs  Appeal,  60  Pa. 
200,  7  years  were  held  to  be  a  bar;  and  In 
Dlmpfel  V.  B.  Go..  110  U.  S.  2G0.  3  Sup.  OL 
673. 28  L.  Bd.  121,  3  years  and  8  months  were 
held  to  be  a  bar.  As  was  well  said  by  the 
conrt  In  Alexander  v.  Searcy,  supra:  "The 
general  rule  we  deduce  from  the  authorities 
*  *  *  Is  that  while  a  minority  of  the  stock- 


holdns  of  a  corporatton  may  maintain  a  bE!1 
in  equity  In  behalf  of  tiiems^ves  and  their 
stockholdefs  tor  fraud,  conspiracy,  or  acts 
ultra  vires  against  tlie  corporation,  its  offl- 
cers,  and  others  who  participated  therein, 
when  the  mlnori^  stockboldns  have  been  in- 
jured or  damaged  tgr  asid  acts,  fbey  must 
act  promptly,  and  not  wait  an  nnveaaonable 
length  of  time.  If  they  postpone  tbeir  com- 
plaint for  an  unreasonable  length  of  time, 
they  forfeit  tb^  right  to  equitable  relief." 

In  By.  Go.  v.  By.  Ga,  8  De  Oex,  M.  &  O. 
341,  it  is  said:  "Where  the  summary  Into'- 
ference  of  this  court  is  Invoked  In  eases  of 
this  nature,  it  must  be  Invoked  pronwtlr- 
!  Parties  who  have  lain  by  and  permitted  a 
!  large  expenditure  to  be  made  hi  contraven- 
I  tlon  of  the  rights  fOr  whidi  they  contend 
cannot  call  upon  this  court  for  Its  summarF 
intaference."   And  In  SmIUi  v.  Clay,  3 
Brown.  Ch.  638,  It  was  announced  that  "notb- 
big  can  call  ttath  this  court  into  activity  bnt 
consciuice,  good  faith,  and  reasonahle  dili- 
gence. Where  these  are  wanting,  the  conrt  is 
passive  and  does  nothing.*' 

In  the  Alexandw  r.  Searcy  case,  above 
quoted  from,  the  same  argument  Is  made  as 
in  the  case  at  bar;  ^t  la,  that  no  amount 
of  acquiescence  on  tiie  part  of  the  stockhold- 
ers will  make  an  act  legal  which  Is  illegal;  b 
other  words,  that  no  amount  of  acqniescenee 
on  the  part  of  the  stockholders  woiild  gtn 
power  to  the  Fountain  Head  Railroad  Com- 
pany to  purchase  and  own  -stock  In  the  land 
company,  or  to  indorse  its  paper,  in  the  ab- 
sence of  a  law  authorising  it  To  this  aign- 
ment  that  conrt  replied,  as  we  think  proper- 
I  iy:   "We  concede  tbat  but  In  oar  cqilnlon. 

It  does  not  follow  that  because  a  railrojd 
I  company  has  no  power  to  purchase  ot  own 
stock  in  another  railroad  company,  a  stoA- 
!  holder  who  lias  acquiesced  then^  ttx  !•> 
I  years  should  have  a  right  to  object  It  may 
be  true,  and  doubtless  is,  tbat  no  assoit  or  »c- 
qulescence  of  the  stockholders  can  validate 
such  an  act;  but  it  la  a  different  qaestitHi 
whether,  after  a  long  acqutescence^  the  stock- 
holders may  take  advantage  of  the  inTsUdfty 
of  Budi  acts.  The  act  of  pnrcbaslnff  and 
owning  and  voting  stock  In  any  railroad  com- 
pany by  another  railroad  company  may  be 
ultra  vlrea  so  Car  as  the  public  are  concern- 
ed, but  we  do  not  think  tliat  a  stockhold«- 
who  has  acquiesced  for  fifteen  year^  and  who 
lias  received  money  from  the  corporation  by 
reason  of  the  Dl^al  act  shonld  be  allowed 
to  make  tbat  question.  Bis  acqnleseoice 
does  not  render  valid  the  Illegal  act  of  the 
I  corporation,  bat  will  prevent  blm  from  tak- 
ing advantage  of  Its  invalidity.  The  public 
or  the  state  Is  not  so  bound.  The  state* 
through  its  pn^r  officers,  may  at  any  time 
commence  ^wceedings  to  prevent  it  or  de- 
chire  It  nltra  vires  or  Ulegal."  If  it  be  troe 
that  mere  acqniescenee  or  laches  wUI  pre- 
clude a  stockholder  from  making  snch  ques- 
tion, then  what  show  of  right  has  a  holder  of 
stock,  who  has  ^m  time  to  time  given  his 
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conseDt  In  open  meeting  to  tbe  doing  of  tbe 
acts  of  whlcb  be  now  complains? 

Nor  do  the  transferees  of  stock,  snch  as  are 
tbe  complainant  and  tbe  Inter^'eners  In  tbls 
suit,  stand  In  any  otber  or  dlffereDt  position 
from  CuUen  &  Newman,  Mr.  Morawetx,  at 
section  267,  vol.  1,  of  bis  work  on  Corpora- 
tlous.  says:  "A  purchaser  of  shares  acquires 
no  greater  rights  than  tbe  prior  bolder.  If  a 
violation  of  tbe  corporate  rights  Is  acquiesced 
Id  by  all  the  other  holders  of  stock,  the  action 
becomes  extinguished  thereby,  and  no  other 
holders,  present  or  future,  would  be  entitled 
to  complain."  And  again,  In  section  266,  the 
same  author  says:  "A  shareholder  who  has 
acquired  his  shares  after  an  onauthorlzed 
transaction  had  taken  place  certainly  cannot 
place  bis  complaint  on  the  ground  that  he  has 
suffered  a  wrong,  or  that  his  equitable  rights 
have  been  infringed.  Under  these  circum- 
stances, a  plaintiff's  cause  of  action,  if  be 
have  any,  la  derived  by  purcbase  and  trans- 
fer from  the  holder  of  tbe  share."  And  In 
section  264  it  la  said:  "If  it  appears  In  tbe 
progress  of  a  suit  that  the  complainant  is 
personally  disqualified  from  suing,  tbe  suit 
cannot  proceed,  although  the  other  sharehold- 
ers are  entitled  to  relief.  As,  on  the  one 
hand,  the  plaintiff  who  has  the  right  to  com- 
plain of  an  act  done  to  a  numerous  society, 
of  which  be  Is  a  member,  is  entitied  to  sue  on 
bebalf  of  himself  and  of  others  similarly 
interested,  although  no  other  may  wish  to 
sue.  So,  although  there  be  a  hundred  who 
wish  to  institute  a  suit,  and  are  entitled  to 
sue,  still,  if  they  sue  by  a  plaintiff  who  has 
personally  precluded  himself  from  suing,  that 
suit  cannot  proceed." 

These  texts  of  tbe  author  are  supported 
by  authorities  of  tbe  greatest  weight.  Among 
them  are  to  be  found  Bort  v.  British,  etc., 
Ass'n.  4  I>e  Gex  St  3.  158;  Belmont  v.  Brie 
By.  Co..  52  Barb.  663;  Hubbell  v.  Warren,  8 
Allen,  173;  Central  R.  R.  v.  Collins,  40  Ga. 
616:  Kent  v.  Quicksilver  Mining  Co.,  78  N.  T. 
159. 

"It  Is  true,"  says  Mr.  Morawetz  in  section 
263.  "a  shareholder  who  has  acquiesced  lu 
an  unauthorized  act  is  not  bound  to  submit 
to  all  future  acts  of  a  similar  character,  nor 
Ss  a  shareholder  who  has  acquiesced  In  the 
making  of  an  unauthorized  and  illegal  cootract 
necessarily  precluded  from  applying  to  the 
courts  to  redress  Its  performance;  •  *  • 
but  the  courts  are  entitled  to  exercise  a  wide 
discretion  in  cases  of  this  description.  They 
should  certainly  not  allow  a  shareholder  to 
change  bis  mind,  and  apply  for  an  injunction 
to  redress  tbe  performance  of  a  contract  to 
which  he  had  previously  consented,  in  any 
case  in  which  this  would  be  unfair  to  other 
persons."  Citing  Rooks  v.  S.  W.  Ry.  Co., 
1  Sm.  &  G.  142;  Graliam  v.  Burkenhead  Ry. 
Co..  2  McN.  &  G.  146;  Leo  T.  U.  P.  Hy.  Co. 
[C.  C]  19  Fed.  283. 

While,  under  authority  of  the  rule  stated 
In  tills  last  quotation,  we  think  that  the  par- 
ties oomplainlns  In  this  suit  would  be  enti- 


tled to  relief  as  against  similar  acts  to  those 
passed  which  they  seek  to  set  aside,  done 
after  a  reasonable  protest  against  their  rep- 
etition, yet  neither  under  It  nor  any  other 
authority  to  which  we  have  referred  In  the 
course  of  this  opinion,  nor  under  any  to 
which  our  attention  has  been  called  In  the 
course  of  argument,  can  they  ask  to  be  re- 
lieved from  liability  Incurred  or  acts  done 
before  the  filing  of  their  bill,  either  with 
their  sanction,  or  that  of  the  transferi'ors  of 
the  stock  which  they  now  hold.  But  it  is 
insisted  that,  whatever  may  be  tbe  state  of 
the  law  elsewhere,  our  own  cases  are  con- 
trary to  this  ruling.  We  think,  however,  an 
examination  of  them  does  not  support  this 
insistence,  and  that  no  one  of  them  an- 
nounces a  principle  that  is  in  conflict  with 
the  rule  of  fairness  and  right  which  pre- 
cludes a  party  from  attacking  successfully 
a  corporate  act,  however  unauthorized  it 
may  be,  to  which  he  has  given  his  consent, 
or  in  which  there  has  been  an  acquiescence 
for  the  length  of  time  disclosed  In  this  record. 

In  Marble  Oo.  v.  Harvey,  92  Tenu.  116,  20 
8.  W.  427,  18  L.  R.  A.  252,  36  Am.  St.  Rep. 
71,  there  was  an  effort  by  a  corporation  to 
enforce  an  ultra  vires  contract  as  against  the 
other  party  to  this  contract;  and  It  was  held, 
and  properly,  that  such  a  suit  could  not  be 
maintained.  In  the  case  of  Grant  v.  Lookout 
Mountain  Co.,  93  Tenn.  691,  28  8.  W.  90,  27 
L.  R.  A.  98,  it  was  simply  held  that  a  cor- 
poration is  liable  for  reasonable  attorney's 
fees  incurred  lu  tbe  successful  prosecution 
of  a  Just  and  necessary  suit  by  a  minority  of 
Its  stockholders  against  itself,  its  officers  or 
directors,  for  the  benefit  of  tbe  company,  to 
enjoin  the  fraudulent  disposition  of  Its  prop- 
erties, or  to  recover  properties  already  fraud- 
ulently transferred,  and  that  the  attorneys 
successfully  pi-osecuUng  the  suit  were  enti- 
tled to  a  lien  upon  tbe  property  recovered 
therein.  In  such  a  suit  the  Judicial  machine- 
ry of  tiie  court  is  set  In  motion  by  tbe  dissent- 
ing shareholders  for  the  benefit  of  the  cor- 
poration, and  the  final  relief,  when  obtained, 
belongs  to  tbe  corporation,  and  not  to  the 
stockholder  plaintiff.  That  case,  however.  Is 
to  be  distinguished  from  this,  In  that  tbe 
minority  shareholders  thus  suing  had  never 
disqualified  themselves,  either  by  consent 
actually  given,  or  long  acquiescence  in  the 
acts  of  fraud  of  which  they  made  successfii] 
coraplalut.  In  R.  R.  v.  Sneed,  99  Tenn.  1, 
41  S.  W.  364,  47  a  W.  89,  an  effort  was  made 
to  hold  the  defendant  on  a  subscription  to 
an  ultra  vires  and  unlawful  Increase  of  the 
capital  stock  of  a  railroad  company;  and  tt 
was  ruled  that  although  the  defendant  bad 
been  a  director  in  tbe  company  by  virtue  of 
this  stock,  and  paid  up  a  large  portion  of  bis 
subscription,  yet  the  contract  would  not  lie 
enforced  against  him  or  his  representatives. 
As  will  be  seen,  this  was  an  effort  to  en- 
force performance  by  the  corporation  itscir 
of  a  contract  which  it  had  no  right  to  maki>. 
The  case  of  State  v.  Mitchell,  104  Tenn.  836. 
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B8  8.  W.  36B,  we  thfnk.  has  no  beftrlnff  on 
the  qnestlon  we  have  been  dlscussliig. 

Bo  It  Is  we  are  conBtralned  to  bold,  upon 
the  wbole  case,  the  complainant  and  tbe  Inter- 
Teners,  occupying  the  position  they  do,  are 
not  mtitled  to  the  decree  which  they  seek 
by  their  bill.  They  cannot  follow  the  funds 
of  tbe  railroad  company  into  tbe  real  estate 
acquired  by  the  land  company;  nor  are  they 
entitled  to  a  decree  against  the  managing 
owners  of  the  railroad  company  for  Investing 
Its  capital  in  the  stock  of  the  land  company, 
nor  to  a  decree  relieving  the  railroad  com- 
pany from  Its  liability  upon  Indorsements  of 
the  paper  of  the  land  company  held  by  Borg< 
feldt  and  his  associates  at  tbe  time  of  the 
Institution  of  tbls  suit.  The  Court  of  Chan- 
cery Appeals  held  that  they  were  entitled  to 
have  these  two  companies  disassociated,  and 
tbe  relations  between  them  dissevered;  and, 
to  this  end,  that  court  decreed  that  the  stock 
held  by  the  railroad  company  in  the  land 
company  should  be  sold,  and,  Us  proceeds 
paid  into  the  treasury  of  tbe  former  com- 
pany. This  relief  was  not  contemplated  by 
the  bill,  and  Is  In  tbe  face  of  tbe  logic  of 
this  opinion,  yet,  as  no  complaint  was  made 
of  this  part  of  the  decree  by  either  party,  we 
are  disposed  to  affirm  It,  and  direct  Its  execu- 
tion. If  complainant  desires  it.  We  think, 
however,  that,  under  the  authority  of  the 
rule  announced  In  section  263  of  Morawetz 
on  Corporations,  set  out  In  full  In  a  former 
part  of  this  opinion,  that  complainant  and 
the  Interveners  are  entitled  to  be  relieved 
from  liability  incurred  by  the  railroad  com- 
pany In  the  indorsement  of  the  paper  of  the 
Innd  company  made  since  tbe  institution  of 
this  suit,  where  that  paper  embraced  new 
debts  incurred  by  the  latter  company  witb 
Borgfeldt  and  his  associates,  but  that,  so  far 
as  these  indorsements  cover  liabilities  which 
were  incurred  before  the  filing  of  the  bill, 
they  are  entitled  to  no  snch  relief. 

Tbe  case  will  be  remanded,  If  appellants  so 
desire,  with  a  view  of  effectuating  a  sale  of 
the  stock  before  referred  to,  under  tbe  orders 
of  the  cliancellor,  and  also  for  the  purpose  of 
stating  an  account  between  the  railroad  com- 
pany and  Borgfeldt  and  his  associates,  with 
a  view  of  ascertaining  the  liability  of  the 
company  to  them  for  advances  made  for  Its 
beiicSt.  and  also  with  a  view  of  eliminating 
from  the  Indorsed  paper  all  sums  advanced 
by  Borgfeldt  and  associates  to  tbe  land  com- 
pany since  the  filing  of  the  present  bill,  em- 
braced in  any  Indorsed  paper  now  held  by 
them,  and  of  any  usury  that  may  be  found 
in  tbe  various  claims  of  Borgfeldt  and  as- 
soclntes.  We  agree  with  the  Court  of  Chan- 
cery Appeals  that  no  case  Is  made  out  wlilcb 
would  authorize  a  court  of  equity  to  take 
the  management  of  tbe  railroad  company  out 
of  the  hands  of  the  majority  stockholders,  or 
to  wind  It  up  as  an  insolvent  corporation. 

With  the  modlflcntlons  indicated  abovCi  the 
decree  of  that  court  Is  aflirmed. 


RiCEErrrs  t.  state. 

(Supreme  Court  of  Tennessee.   Nor.  28,  1908.) 

CONTEMPT  OP  COURT— SUBORNATION  OF  PBR- 
JURT— HERGBB  OF  OFFONSBS. 

1.  Where  defendant  In  a  pnweentiai  for  tip- 

pling,  by  perauamoa  and  tnreats  of  persooal 
violence  t>eiore  the  trial  induced  a  witness  for 
the  state  to  falsely  testify  that  a  sale  of  liq- 
uor made  by  defendant  to  htm,  and  then  being 
inquired  into,  occurred  more  than  12  mootiis 
before  tbe  indictment,  so  as  to  make  the  of- 
fense appear  to  be  barred  by  limitatioDs,  when 
in  fact  the  sale  was  made  within  that  time,  it 
conatitutes  contempt  of  court,  as  presenting  a 
case  of  unlawful  abuse  of  and  interference  witli 
the  process  and  proceedings  of  the  court,  with- 
in Shannon's  Code,  S  5918,  snbsec.  4. 

2.  The  offense  of  contempt  of  court  commit- 
ted by  one  accnsed  of  crime  by  indacing  a  wit- 
ness for  the  state  to  falsely  tc»ti£r  in  bis  favor 
is  not  merf^ed  Id  the  greater  offense  of  snboma- 
tioD  of  perjury,  so  as  to  prevent  his  being  pun- 
ished tbereftn:,  a  conviction  or  acquittal  of  one 
being  no  bar  m  a  prosecution  for  the  otbw. 

Error  to  Criminal  Court,  Hamilton  County; 
8.  D.  McBeynolds,  Judge. 

Augustus  Rlcketts  was  convicted  of  con- 
tempt of  court  find  he  brings  error.  Af- 
firmed. 

W.  H.  Oammlngs  and  Robert  T.  Oamenin. 
Cor  plaintiff  In  error.  The  Attoinej  QmKal, 
for  the  State. 

SHIELDS,  J.  Plaintiff  In  error,  upon  peti- 
tion of  the  district  attorney  charging  him 
with  contempt  of  court,  was  attached,  tried, 
and  convicted,  and  adjudged  to  pay  a  One 
of  $50  and  vmdeigo  confinement  in  the  county 
Jail  for  a  term  of  10  days,  from  which  Judg- 
ment he  has  prosecuted  an  appeal  in  tbe 
nature  of  a  writ  of  error  to  tUo  ooart»  and 
asBlgns  error. 

The  conduct  of  plaintiff  in  error  alleged  la 
the  petition  as  constituting  the  contempt  of 
whlcb  he  was  found  guilty  conststs  of  Ua 
action  In  procuring  a  witness  for  ttw  state  In 
a  prosecution  against  blm  in  said  court  for 
tippling  to  falsely  testify  Oat  a  sale  of  liquor 
made  by  plalntlfl  In  error  to  tbe  witness,  and 
then  being  inquired  into,  occurred  more  than 
12  months  befwe  the  Indictment  was  pre- 
ferred, so  as  to  make  tbe  same  appear  to  be 
barred  by  the  stetute  of  Ihnitatloa  applicable 
to  such  offense,  when  in  fact  the  sale  was 
made  within  that  time. 

The  witness  was  induced  to  give  this  false 
testimony  by  persuaflon  and  tlueats  of  per- 
sonal violence-  upon  tbe  port  ct  the  plalntlfl 
In  error  before  the  trial. 

The  first  contention  of  plaintiff  In  error  is 
that  the  facts  stated  do  not  constitute  con- 
tempt of  court  within  tbe  statutes  19011  this 
subject 

It  Is  nnsound.  A  case  of  unlawful  abuse 
of  and  interference  with  tbe  process  and  pn- 
ceedlngs  of  the  court  within  section  59iS. 
subsec.  4,  of  the  Code  (Shannon's  BL).  Is 
deariy  presented. 

f  L  fias  CentmapU  vol.      CenL  Dig.  |  IL 
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Anything  done  for  the  purpose  of  prevesit- 
iDg  a  witness  duly  nitvcenaed  Cn»n  attend' 
Ing  conrt,  or,  when  In  attendance,  from  testi- 
fying to  the  tmth  and  tlis  whole  trnth,  con- 
atltntes  a  contempt  nnder  Uie  statute  of  the 
most  salons  and  htirtfnl  character,  which 
should  always  he  Tlgtlantly  Inquired  into 
and  severely  punished. 

It  is  dlfflcnlt  to  concelTe  of  a  mora  wUlfnl 
and  corrupt  Interfmnce  with  the  process 
and  proceedings  of  a  court  <tf  justice  than  Is 
here  presented.  Oontonnor  not  only  Inter- 
fered with  and  prevented  the  witness  then 
under  subpoena  from  testlfylDf  the  truth, 
but  practically  in  the  presence  of  tiie  court 
caused  him  to  commit  tlie  crime  of  perjury, 
thus  in  the  most  effective  way  obstructing 
its  proceedings  and  the  administration  of 
Justice.  Inducing  a  witness  to  absent  him- 
self from  court,  as  was  done  in  McOarOiy  v. 
State.  89  Tenn.  548,  16  8.  W.  786,  is  a  mild 
offense  compared  to  that  here  disclosed. 

Again,  it  is  said  that  the  smaller  offense 
of  contend  to  merged  in  Oe  greatw  one  of 
Bubomatlon  of  perjury,  and  that  it  cannot  be 
punished.  Tlito  portion  is  also  untoiable. 
The  offenses  are  entirely  distinct  and  Inde- 
penden'^  Th^  are  created  upon  diffwent 
principles,  tor  different  puiposes,  are  tried 
and  punished  differaitly,  and  a  conviction  or 
acquittal  of  one  is  no  bar  in  a  prosecution 
for  the  other. 

This  seems  to  be  w^  settled  by  the  an- 
tliorltlt::.  T  Am,  ft  Eng.  Bncy.  of  Law  (2d 
Ed.)  60  4  Pi.  ft  Pr.  TM;  U.  S.  v.  Debs  (O. 
G.)  64  Fed.  724;  Tates  v.  Landng,  9  Johns. 
417,  0  Am.  Dec.  290. 

The  judgment  Is  affirmed,  and  the  case 
remanded  that  It  may  be  executed. 


LIVENQOOD  T.  JOPLIN-QALBNA  CON- 
SOLIDATBI)  LEAD  ft  ZINC  CO. 

(Snpreme  Court  of  MiBSonrl.   Jan.  15,  1904.) 

MASTER  AND  SERVANT— PEU13 ON AL  INJURIES— 
HINES-EXPLOSIVBS-INFORHATION  OP  DAN- 
GER—EXAMINATION OF  PRBMI8BS— DBI<BOA- 
TION  OP  DUTY- FELLOW  SERVANTS. 

1.  Tbe  Operator  of  a  steam  drill  used  In  a 
mine  to  dnl]  holes  into  the  earth  in  which  to 
insert  explosives  Is  a  fellow  servant  of  his 

helper. 

2.  Where  a  steam  drill  was  used  Id  a  mine 
to  drill  holes  into  the  earth  in  which  to  insert 
explosives,  the  master  was  not  negiigent  in  not 
nialciDg  an  examination,  after  an  explosion,  In 
order  to  ascertain  whether  the  shots  In  all  the 
holes  bad  been  ^loded  before  renewioK  the 
use  of  the  drill,  but  be  might  cause  snch  ex- 
amination to  be  made  by  the  operator  of  the 
drill  and  his  helper. 

S.  Where  a  newly  employed  helper  of  the  op- 
erator of  a  steam  drill  used  In  a  mine  in  blast- 
ing had  had  some  experience,  and  it  was  ap- 

f)arent  to  him  that  the  mine  was  being  worked 
n  tbia  manner,  and  bis  first  work  was  to  assist 
the  operator  in  "leveling  off"  for  the  pni^ose 
oi  renewing  the  drilling,  the  master  was  not 
liable  for  falling  to  inform  him  that  shots  had 
been  exploded  at  that  place  the  preceding 
week. 

ValUant,  dissenting. 


In  Banc  Appeal  from  Oircolt  Court,  Jas- 
per Coanty;  Job.  D.  PerUns,  Judge. 

Action  by  Walter  Llvengood  against  the 
Joplln-Galena  Consoildated  Lead  &  Zinc  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

M(^ynold8  &  Halliburton,  for  appellant 
Thomas  ft  Hackney,  for  respondent 

ICARSHALL,  J.  The  following  opinion 
heretofore  rendered  In  Division  Na  1  Is  here- 
by adopted  as  the  opinion  of  the  court  in 
banc: 

Tlds  Is  an  acthm  for  $^,000  damages  for 
personal  injuries  received  by  the  plaintiff  by 
an  ex^oslon  In  defendant's  mine,  near  Oar- 
tervIUe.  on  Ifay  21,  1900.  The  plaintiff  re- 
covered a  judgment  for  (10,000,  and  the  de- 
fendant appealed. 

The  negligence  charged  in  the  petition  to 
that  the  defendant  Called  to  fnmlsb  the  plaln- 
I  tiff  a  reasonably  saffe  place  to  work,  and  to 
I  take  necessary  precautlmis  to  render  plain- 
!  tiff's  service  reasonably  safe,  and  to  inform 
j  the  plaintiff  of  any  and  all  bidden  danger, 
and  that,  dlsr^rding  its  dn^  in  this  r^iard. 
it  "negligently  directed  the  plaintiff  and  his 
j  co-workmen  engaged  In  operating  said  steam 
drlU  to  drUl  three  holes  In  the  face  of  a  drift 
in  defendant's  said  mine,  in  the  face  of  which 
drill  boles  had  been  previously  made  by  oth- 
er servants  and  employte  of  the  defendant 
and  charged  and  loaded  with  dynamite  and 
other  explosive  substances,  for  the  purpose  of 
breaking  and  loosening  the  ground  In  said 
I  drift  And  which  said  shots  so  loaded  had 
been  previously,  by  other  servants  of  defend- 
ant, attempted  to  be  shot  off  and  exploded, 
but  that  In  fact  one  of  said  shots  so  previous- 
ly charged  In  said  drift  had  not  been  fired, 
1  and  had  failed  to  explode,  of  which  fact  the 
i  plaintiff  was  ignorant  at  the  time  he  went 
I  to  work  in  stdd  drift  making  said  drill  holes 
;  as  aforesaid;  and  that  defendant  had  failed 
'  and  n^lected  to  biform  plaintiff  that  one  of 
I  said  shote  so  previously  made  had  not  been 
j  exploded,  and  remained  in  the  face  of  said 
!  drift;  that  it  was  the  duty  of  the  defendant 
!  after  attempting  to  fire  said  previous  shots,  to 
'  inspect  said  drift  to  ascertain  whether  or 
j  not  all  of  said  shots  so  previously  loaded 
I  had  been  shot  off  and  discharged,  and  to  ad- 
:  vise  plaMtiff  and  bis  co-workmen  of  the  fact 
before  patting  them  to  operate  said  steam 
drUl  In  the  face  of  said  drift;  but  that  the 
defendant,  wlioUy  disregarding  its  said  duty 
to  plaintiff,  n^llgently  failed  to  inspect  the 
fiice  of  said  drift,  to  ascertoln  wheOier  or  not 
all  of  the  said  shots  so  previously  loaded  in 
the  face  of  said  drift  had  been  discharged; 
that  the  defendant  by  the  exercise  of  ordi- 
nary care  and  diligence  in  the  Inspection  of 
said  drift  aftw  attempting  to  fire  off  said 
previously  loaded  shote,  could  have  ascntaln- 
ed  that  one  of  said  shote  had  not  been  ex- 
ploded, which  said  Inspection  and  examina- 
tion the  defendant  negligently  failed  to  make. 
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or.  If  be  did  mak^  it  negligently  and  caro* 
Inaly  failed  to  notify  tbe  plaintiff  that  one 
of  said  shots  so  preTlonsly  loaded  bad  not 
exploded,  and  of  the  danger  wblcb  plaintiff 
ran  In  attempting  to  operate  said  steam  drill 
and  to  drlTO  tbe  three  drill  holes  aforesaid 
In  tbe  face  of  said  drift;  that  by  reason  of 
Bald  negligence  of  tbe  said  defendant,  and 
plaintiff  believing  that  the  said  place  where 
plaintiff  was  sent  to  work  by  the  defendant 
was  reasonably  safe  for  blm  to  operate  said 
steam  drill  thweiii,  and  believing  that  the 
defendant  bad  discharged  Its  duty  to  tbe 
plaintiff,  and  had  -made  all  necessary  exam- 
inations of  said  drift  after  the  prevlons  at 
tempted  shots,  while  operating  said  drill  and 
drilling  one  of  said  drill  boles  In  tbe  foce  of 
said  drift,  as  directed  the  defendant,  and 
while  exercising  ordinary  care,  plaintiff 
drove  a  drill  bole  on  or  near  to  tbe  said  drill 
bole  where  tbe  previous  shot  had  not  been 
dlsdiarged  as  aforesaid,  and  that  by  means 
of  the  said  drilling  by  plaintiff,  after  the  said 
drill  hole  had  been  driven  to  a  d^tb  of  some 
two  feet,  tbe  said  drill  came  in  contact  with 
the  giant  powder  contained  in  tbe  prevlons 
cba^e,  by  means  of  wbteh  the  said  prCvious 
charge  in  said  drill  ^ole  was  exploded  and 
tbe  said  shot  fired;  and  that  by  tbe  explosion 
of  said  shot,  plaintiff  was  greatly  injured  and 
woonded."  eto.  Tbe  answer  is  a  general  de- 
nial, a  plea  of  contributory  n^IIgence,  and 
of  assumption  of  risk. 

To  maintahi  the  issues  on  his  behalf,  the 
plaintiff  was  called  as  a  witness  in  bis  own 
behalf,  and  testified  that  he  was  19  years 
old;  that  on  Monday  morning.  May  21,  1900, 
he  applied  to  one  Dixon,  the  gronnd  boss  of 
the  defendants  mine,  the  "Gray  Goose,"  tat 
employment;  that  Dixon  asked  bim  if  be  had 
ever  worked  tbe  machine  or  was  a  machine- 
man,  and  he  told  him  be  had  worked  with 
a  machine  a  little  hit,  and  Dlnn  told  him  to 
go  in  the  mine  and  help  Wllkle,  who  was  run- 
ning a  steam  or  compressed  air  drill;  that  he 
went  down  Into  tbe  mine  and  ftnmd  Wllkle, 
and  they  "cleaned  out"  and  set  up  tbe  ma- 
chine, and  drilled  two  holes,  and  were  drill- 
ing a  third  when  an  explosion  occurred  by 
reason  of  the  drill  coming  In  contact  with 
an  nnezploded  shot  (or  charge  of  dynamite) 
in  a  drill;  that  tbe  plalntlfT  was  most  seri- 
ously and  distressingly  Injured,  and  crippled 
and  disabled  for  life,  lost  bis  eyesight  and 
his  right  hand  and  left  arm  were  disabled, 
his  left  leg  was  Injured,  a  rib  was  broken, 
and  be  had  about  a  bnndred  small  slivers  of 
rock  driven  into  bis  body.  On  cross-exami- 
nation, he  aald  be  bad  been  working  around 
mines  for  about  four  or  five  years,  and  had 
before  worked  a  little— not  a  great  deal— with 
drills;  that  be  told  Dixon  he  bad  worked  a 
little  bit  with  drills;  that  Dixon  told  him  he 
wanted  a  helper  or  backer  for  the  machine- 
man;  that  he  bad  been  around  Cartervllle 
atmut  four  days,  and  prior  to  that  had  work- 
ed around  JopUn;  that  be  bad  no  prior  ac- 
qnalntance  with  this  mine;  that  when  he 


went  down  Into  file  mine  It  showed  that  It 
was  b^g  worked,  but  be  coald  not  tell  bo« 
long  before;  that  wben  he  got  down  In  tbe 
mine  be  helped  WUkle  to  "level  off"  and 
clean  up  the  machine.  Tlie  defendant  aakcd 
him  if  he  liod  not  heard  of  a  great  many 
explosions  caused  by  drilling  into  onexploded 
shots.  The  plaintiff  objected  to  tbe  qoestioo. 
tbe  court  sustained  tlie  objection,  and  letto- 
ed  to  allow  the  d^endant  to  show  that  the 
plaintiff  bad  so  hnvd  before  be  wrait  to  work 
hi  this  mine.  The  jilalntiff  then  called  a  doe- 
tor,  who  teadfled  to  the  character  of  tbe 
plaintiff's  Injuries,  and  flwn  l^e  plaintiff  rest- 
ed. Tbe  defendant  demurred  to  tbe  evidence. 
The  conrt  orermled  tbe  demmrer,  and  tbe 
defendant  saved  an  exception. 

To  sustain  tbe  Isanes  on  Ite  part,  tbe  de- 
fendant called  John  Dixon,  tbe  tbreman  of 
tbe  mine,  who  testified  that  he  bad  been 
engaged  In  mining  for  abont  24  years,  and 
had  bad  17  years'  experience  in  diUttng:  tbat 
this  mine  bad  t>een  in  constant  operation  for 
about  three  months  before  tbe  accident;  iliat 
wboi  the  plaintiff  applied  to  blm  for  woark  he 
asked  blm  if  he  was  acqnainted  witb  ma- 
chine work,  and  he  said  be  was  not  a  profes- 
sional mactaineman,  but  he  bad  lielped  a  Ut- 
tle  in  New  Mexico;  tbat  be  employed  him  as 
a  helper  to  WUkle;  tbat  it  is  the  duty  of  tbe 
drillman,  after  shots  have  been  flred.  to  ex- 
amine and  find  out  wbeth^'  or  not  all  tbe 
Bbote  have  been  eiq^oded  beftwe  drlllli«  any 
more  boles;  tbat  he  ia  fnmisbed  wltb  a 
"spoon"  and  hose,  with  air  ln  .lt  to  clear  tbe 
"face,"  so  he  can  see  clearly  vbetber  ttme  is 
any  powder  or  an  unexploded  shot  In  a  drill 
bole;  tbat  when  sbote  have  been  flred  It  is 
tiie  duty  of  tbe  macblneman  to  make  andi 
examination  tbe  first  tbing  tbe  next  morning 
before  doing  any  other  work,  and  If  be  finds 
that  any  sbote  have  not  ex^oded  to  report 
that  fact  to  tbe  foreman,  and  to  go  to  work 
somewbere  else  in  tbe  same  or,  if  necessary, 
another  drift;  that  it  is  not  the  duty  of  the 
foreman  to  make  such  examinations;  tliat  ft  Is 
the  duty  of  the  helper  to  assist  tbe  machine- 
man  In  bis  work:  that  he  did  not  tell  tbe 
plaintiff  tbat  sbote  had  been  flred  on  Sativ- 
day  night;  tbat  be  did  not  know  tbat  any  of 
the  sbote  bad  not  exploded.  The  defmdsnt 
also  called  tdx  other  ncport  practical,  and 
experi^ced  miners,  foremen,  etc..  wbo  testi- 
fied that  it  Is  tbe  duty  of  tbe  mubtnemsn  to 
examine  and  see  whether  any  shot  has  not 
been  exploded  before  doing  any  more  drilling, 
and  that  it  is  the  dnty  of  tbe  help»  to  assSst 
tbe  macblneman  to  making  such  an  examina- 
tion, and  tbat  It.  Is  not  the  dn^  of  fbe  fwe- 
man  to  mate  sncb  examination,  nor  ta  it 
customary  for  blm  to  do  so.  At  tbe  close  of 
tbe  whole  case,  tbe  defendant  again  demnr- 
red  to  tbe  evidence;  tbe  conrt  OTcrrnled  ttie 
demurrer,  and  tbe  defendant  excepted. 

The  court  submitted  the  case  to  the  Jnry 
upon  the  plaintiff's  Instructions,  which  de- 
clared the  law  to  be  that  after  tbe  exptosico 
I  on  Saturday  night  It  was  tbe  doty  of  tike  de- 
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fendant  to  ascertain  whether  or  not  all  the 
«liot8  bad  exploded,  before  sending  the  plain- 
tiff Into  the  drift  as  helper  to  the  drlllman, 
and  If  the  company  did  not  do  so,  or  did  not 
inform  the  plaintiff  that  shota  had  preTiooslr 
been  pot  In,  and  caution  him  to  examine  and 
aacertalD  wbethCT  tbey  bad  all  exploded,  the 
defeitdant  waa  gnll^  of  nesligence,  and  the 
▼erdlct  ahoold  be  for  the  plaintiff.  The  court 
refused  to  Instmct  the  pay,  as  asked  by  the 
-defendant,  that  If  tiiey  found  that  Wllkie  and 
the  plaintiff  were  fellow  serranta,  and  if  It 
was  Wllkte's  doty  to  examine  and  see  wheth- 
-er  all  the  shots  bad  been  exploded  before 
proceeding  to  drill  further,  and  If  the  ex- 
plosion was  cansed  by  wllkEe's  negligence, 
the  plaintiff  could  not  recover.  Also  refused 
to  instmct  the  Jury  that  the  plaintiff,  by  en- 
tering the  service,  assumed  the  ordinary  risks 
Incident  to  running  the  drill,  among  which 
was  the  risk  of  drilling  Into  nnexploded  shots 
and  causing  an  ^plosion.  Also  i^sed  to 
Instruct  that  Wllkie  and  the  plaintiff  were 
fellow  senrants,  and  that  the  plaintiff  cohld 
not  recover  If  the  accident  was  cansed  by 
Wilkle's  failure  to  discharge  his  duty  and  ez- 
a  mine  and  ascertain  whether  all  the  shots 
were  exploded  before  proceeding  with  the 
work  of  drilling. 

1.  -There  is  no  room  for  doubt  that  Hhe 
plaintiff  and  the  drlltanan.  Wllkie,  were  fel- 
low servants.  In  fact,  the  petition  so  treats 
them,  for  It  speaks  of  "the  plaintiff  and  hla 
co-workmen^  (there  waa  only  one,  and  that 
was  Wllkie)  "engaged  In  operating  said  steam 
drill."  If  they  were  fellow  servants,  and  if 
the  Injuries  were  caused  by  tte  n^llgeoce 
of  Wllkie,  the  plaintiff  Is  not  oititled  to  re> 
cover.  This  is  axiomatic  In  the  law,  and  la 
not  controverted  by  the  plaintiff.  The  plain- 
tiff's theory,  which  was  adopted  by  the  dr- 
cult  court,  however,  la  that  it  was  the  mat- 
ter's duty  to  furnish  the  plaintiff  a  reaaim- 
ably  ssfe  place  to  work,  and  that  this  duty 
is  personal,  and  that  tlw  d^raidant  in  this 
iuse,  instead  of  disdiar^ng  fbia  duty  In  per- 
son by  examining  and  ascertaining  whether 
or  not  all  the  shots  had  been  exploded  on 
Saturday  night,  unlawfully  employed  Wllkie 
to  discharge  this  part  of  ito  personal  duty, 
and  hence  the  defendant  is  liable  without  re- 
gard to  whether  Wllkie  was  a  fellow  servant 
or  nol^  and  without  regard  to  whether  he  was 
negligent  or  not.  The  first  postulate  1>  cor- 
rect It  la  Hie  duty  of  the  master  to  furnish 
the  servant  with  a  reasonably  safe  place  to 
work,  but  this  la  subject  to  the  qualification 
that  regard  must  be  had  to  the  character  of 
the  work  the  master  Is  engaged  in,  and  which 
the  servant  Is  employed  to  do;  for  some 
work,  like  mlnbig  and  the  use  of  dynamite, 
la  necessarily  dangeroua,  depending  some- 
what, but  not  entirely,  upon  the  care  that  is 
taken  br  the  servants,  as  well  as  by  the  mas- 
ter, in  ibe  doing  of  the  work  and  in  the 
handling  of  the  dangerous  exploidves.  Grat- 
tifl  V.  Bailroad,  IBS  Mo.  8S0,  5S  8.  W.  108; 
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1072.  But  the  plaintiff  Is  not  correct  In  hla 
application  of  ttala  principle  of  law  to  the 
facts  In  this  case.  The  defendant  did  fur- 
nish the  plaintiff  a  reasonably  safe  place  tm 
which  to  work,  and  did  furnish  reasonably 
safe  tools  and  appliances  with  which  to  ito 
the  work,  regard  being  had  to  the  character 
of  the  work  to  be  done.  The  business  waa 
necessarily  attended  with  some  risk  and  dan- 
ger, but  it  oonld  be  done  in  a  comparatively 
safe  manner,  or  it  could  be  done  in  a  negli- 
gent manner.  The  injury  resulted  In  thla 
case,  not  from  a  failure  of  the  master  to  dis- 
charge his  personal  duty  to  furnish  the  serv- 
ant with  a  reasonably  safe  place  and  reason-; 
ably  safe  tools  and  appliances  with  which  to 
do  the  work,  but  from  the  manner  In  which 
the  work  was  done.  The  petition  chargea 
that  It  was  the  duty  of  the  master  to  exam- 
ine, after  each  shot,  to  eee  whether  all  the 
shota  bad  exploded,  and  the  plalntUTa  In- 
structions proceed  on  the  same  theory,  and 
counsel  for  plaintiff  in  their  brief  contend 
that  the  defendant,  instead  of  dlacharglng 
this  duty  In  person,  hired  WUkie  to  do  It, 
and  that  this  was  t>eyond  the  power  of  the 
defendant,  and  hence  the  defendant  was  neg- 
ligedt  and  Is  liable.  The  petition  also  charges 
that  the  previous  shots  on  Satorday  had  been 
'fired  by  "other  servants"  of  the  defendant, 
but  this  Is  not  shown  to  be  the  fact;  on  the 
contrai7,  those  shots  were  fired  by  WUkle. 
There  Is  no  conflict  In  the  testimony  that  It 
was  a  part  of  the  duty  of  the  drillman,  WU- 
kie, to  examine  and  ascertain  after  every 
shot  whether  all  the  shots  had  exploded,  and 
It  was  a  part  of  the  duty  of  the  helper,  the 
plaintiff,  to  assist  the  drillman  In  thla  work, 
and  If  It  was  discovered  that  any  shot  had 
not  exploded,  It  was  the  duty  of  the  drillman 
and  his  helper  to  go  to  worii  somewhere  else 
in  the  same  or,  If  necessary.  In  another  drift. 
The  testimony  Is  uncontradicted  that  thla  Is 
the  usual  and  customary  waj  of  doing  such 
business,  and  that  the  duty  of  Inspecting  for 
unaploded  ^ots  Is  usually  cast  upon  the 
drillman  and  his  helper,  and  not  upon  the 
foreman  or  master.  Unless,  therefore.  It  be 
the  law  that  aoch  duty  of  Inspection  Is  a 
personal  duty  of  the  master,  which  he  cannot 
delegate  to  or  cast  upon  any  one  else,  the  de- 
fendant cannot  be  adjudged  gttlltr  of  negli- 
gence in  this  case.  The  duties  of  a  drillman 
and  bia  helper  are  necessarily  more  or  less 
dangerous,  but  they  are  simple,  and  require 
no  great  amount  of  skill  or  training.  Any 
man  of  ordinary  Intelligence  can  perform 
them.  They  consist  of  drilling  holes  In  tlfe 
rock,  putting  sticks  of  dynamite  In  them,  set- 
ting off  the  shots,  removing  the  dirt  after  the 
explosion,  and  then  going  through  the  same 
operation  again.  It  is  not  a  scientific  matter 
to  ascertain  whether  any  of  the  chargea  in 
any  of  the  boles  remain  nnexploded'  aft»  the 
tAote  have  been  fired.  Even  the  sll^test 
examination  vrill  disclose  that  fact  to  even 
the  most  unscientiflc  investigator.  There  la 
no  reason  In  law  why  tBe  ascertainment  <tt 
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tblB  stinple  fact  cannot  be  as  well  and  ai 
safely  performed  by  the  serrant  as  the  drill- 
ing of  the  hole  and  the  charging  of  It  with 
dynamite  can  be  performed  by  the  servant 
In  fact,  the  latter  requires  more  care  and  skill 
tbao  the  former.  And  there  is  no  claim  In 
this  case  that  the  master  was  negligent  in 
the  selection  of  the  drlllman,  nor  that  Wilkle 
was  an  ansoitable  or  Improper  person  to  be 
employed  In  such  work.  That  ho  was  negli- 
gent iQ  this  case  is  apparent,  but  he  also  paid 
the  penalty  hlmaelf  by  losing  his  eyesight 
It  cannot,  therefore,  be  said,  as  a  matter  of 
law,  that  the  master  was  negligent  In  not 
performing  the  duty  of  Inspection  personally, 
nor  that  he  was  not  entitled  to  have  tlie  duty 
performed  by  the  servant  It  was  a  natural 
and  almost  inseparable  part  of  the  very  work 
the  servant  was  employed  to  do.  In  the  very 
nature  of  the  business,  It  would  be  practically 
Impoasible  for  the  master,  who  was  largely 
engaged  la  mining,  to  visit  every  drift  after 
every  shot  to  see  if  every  charge  had  been 
exploded.  The  fundamental  Idea  upon  which 
the  case  was  predicated  and  submitted  to  the 
jury  was  therefore  erroneous. 

The  contention  of  the  plaintiff  that  the  mas- 
ter was  negligent  in  not  informing  the  plain- 
tiff that  there  had  been  shots  fired  on  Satur- 
day, and  In  not  warning  the  plaintiff  to  exam- 
ine and  look  out  for  tinexploded  charges.  Is 
also  untenable.  The  plaintiff  applied  for 
work;  represented  that  he  had  been  engaged 
In  mining  for  four  or  five  years,  and,  while 
not  a  professional  drlllman,  yet  had  had  a 
little  experience  running  a  drill;  be  saw, 
when  he  went  down  Into  the  mine,  that  it 
was  a  going  concern,  and  was  being  worked; 
he  saw  that  shots  had  been  fired;  he  fonnd 
WUkle  "cleaning  up"  or  "leveling  off,"  and 
fixing  the  drill  for  further  work,  and  be  set 
about  assisting  blm  in  so  doing  as  a  part  of 
bis  duty;  and  he  bad,  therefore,  the  physical 
evidences  of  the  fact  that  this  mine  was  be- 
ing operated  like  such  mines  usually  are. 
The  master  did  not  know  that  any  shot  had 
not  been  exploded,  and  therefore  was  not 
negligent  'in  not  giving  the  plaintiff  warning 
of  a  fact  which  was  known  to  him  and  was 
unknown  to  the  plaintiff,  and  in  which  re- 
spect this  case  differs  essentially  from  the 
case  of  Chambers  v.  Chester,  172  Mo.  461, 
72  S.  W.  904.  This  case  Is  also  wholly  un- 
like Fisher  v.  Central  Lead  Co.,  156  Mo.  479, 
56  S.  W.  1107,  and  Hamman  v.  Central  Coal 
&  Coke  Co.,  156  Ma  232,  56  S.  W.  1091, 
where  the  master  failed  to  furnish  the  serv- 
ant a  safe  place  In  which  to  work.  In  that  he 
failed  to  provide  suitable  props  for  the  roof 
of  the  mine,  oc  to  make  provision  to  protect 
the  servant  against  rocks  falling  from  the 
roof  of  the  mine,  while  the  servant  was  at 
work  in  a  drift,  and  where  it  was  no  part  of 
the  duty  of  the  servant  to  make  such  provi- 
sion against  such  Injuries.  Here  it  was  the 
duty  of  the  drlllman  and  of  the  plaintiff  to 
examine  and  see  whether  any  charge  remain- 
ed nnexploded.  thvf  failed  to  do  so.  but  pro- 


ceeded with  the  work,  and  the  Injury  ensued. 
The  drlllman  was  negligent,  and  the  pla'rt- 
tifl  was  negligent  The  Injury  was  caused 
by  a  risk  incident  to  and  ordinarily  connect- 
ed with  the  doing  ot  the  work  the  plaintiff 
wgaged  upon.  The  negligent  manner  Id 
which  the  plaintiff  and  his  fellow  serrant 
Wilkie,  did  the  work,  caused  the  Injury. 
The  work  of  the  master  was  dangnoaB.  hot 
it  was  not  Illegal.  The  master  bad  a  right 
to  conduct  it  In  bis  own  way  so  long  as  that 
way  was  not  Illegal,  and  so  long  as  It  was 
not  negligently  done  on  bis  part  The  serv- 
ant assumed  the  risk  (tf  doing  the  work  In 
that  way  when  he  entered  the  mnstet'm  em- 
ployment He  also  assumed  the  risk  of  be- 
ing Injured  if  his  fellow  servants  were  neg- 
ligent, and  they,  in  turn,  assumed  the  risk 
of  being  injured  if  he  was  negligent  i^r 
such  injuries  there  can  be  no  recovery. 

The  injuries  to  the  plaintiff  are  tbe  most 
distresalxv  and  serious  of  any  that  hare  ever 
been  present  in  any  case  that  has  been  called 
to  the  attention  of  this  court;  and  the  record 
has  been  scrutinized  with  the  hope  that  some 
legal  ground  could  be  found  wblch  would 
warrant  an  afflrmance  of  the  Judgment;  but 
while  tbe  sympathies  of  this  court  are  with 
the  plaintiff,  the  law  is  so  plainly  against 
him  that  tbe  court  Is  rtiuctantly  ftnrced  to 
reverse  tbe  Judgment  of  tbe  trial  court 

ROBINSON,  C.  J.,  and  BURGESS,  QANTT. 
and  BRAOB,  Ji*,  concur.  FOX,  not  sH- 
tlng. 

VALLIANT,  J.  (dissenting).  The  opinion 
of  the  court  in  this  case  is  based  on  the  as- 
sumption that  Wilkle,  whom  the  defendant's 
testimony  tends  to  show  was  intmsted  with 
the  performance  of  tbe  master's  duty  in  re* 
spect  of  examining  for  nnexploded  shots, 
was  the  fellow  servant  of  the  plaintiff.  In 
my  judgment  that  is  an  erroneous  assump- 
tion, and  for  that  reason  I  dissent  Cram  the 
opinion  based  on  It  The  master  owes  tbe 
duty  to  his  servant  to  furnish  him  reasona- 
bly safe  Implements  with  which  to  work, 
and  a  reasonably  safe  field  of  <veration. 
This  duty  the  master  cannot  shirk  by  cast- 
ing It  on  a  servant  It  is  not  necessary  that 
the  duty  be  performed  by  the  master  in  per^ 
son;  he  may  cast  It  on  a  servant  to  perform; 
but  when  he  does  so  he  Is  not  rid  of  It;  the 
act  of  the  servant  In  performing  or  neglect- 
ing to  perform  that  duty  la  the  act  of  the 
master,  and  he  is  as  liable  for  the  act  ss  If 
he  performed  It  In  perstHi.  The  ordinary  em- 
ployment of  a  servant  is  to  do  the  work  of 
his  master  in  respect  of  the  business  la 
which  he  Is  engaged.  In  this  case  it  was  to 
get  out  the  ore  for  market  That  Is  what 
the  plaintiff  was  employed  to  do,  and,  ac- 
cording to  bis  testimony,  It  was  the  iKily 
thing  be  was  employed  to  da  That  la  also, 
according  to  the  testimony  of  botti  plaintiff 
and  defendant,  what  Wilkle  was  employed 
to  do.  Bat  in  addltton  to  tbat  work,  aocnrd- 
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lug  to  deCendanf ■  testimony,  WUkle  was 
also  cliarged  with  the  duty  of  looking  out 
for  the  unexploded  iboti.  If  WUkle  had  that 
duty,  then  be  was  employed  In  a  dual  capaci- 
ty. In  one  he  was  a  servant  doing  the  ordi- 
nary work  for  which  the  business  was  being 
conducted;  In  the  other  he  was  in  the  mas- 
ter's ahata,  looking  after  the  safety  of  his 
servants.  In  the  one  capacity  he  might  be 
the  fellow  servant  of  the  otber  servants  do- 
ing the  ordinary  work  of  the  mine,  bat  In 
the  other  capacity  not  so.  If  be  was  guilty 
of  negligence  in  the  one  capacity.  It  might.  In 
a  given  case,  be  adjudged  the  negligence  of 
■  fellow  servant,  whilst  his  negligence  In 
the  other  capacity  would  be  the  negligence 
of  the  master.  The  master  can  no  more 
avoid  his  duty  by  selecting  one  to  perform 
it  who  Is  also  engaged  in  the  ordinary  work, 
and  who  in  that  respect  Is  a  fellow  servant 
of  others  engaged  In  the  same  work,  than  he 
can  by  selecting  a  man  to  do  that  duty  and 
nothing  else.  The  master  may  Intrust  the 
performance  of  his  duty  to  lo(^  after  the 
safety  of  his  servants  to  one  or  many,  and, 
if  to  many,  then  they.  In  the  performance  of 
that  duty,  might  become  as  to  one  another 
fellow  servants.  But  because  men  are  fel- 
low servants  when  working  in  one  capacity 
does  not  make  them  fellow  servants  with 
ref^ence  to  their  work  in  another  capacity. 

In  considering  this  subject,  we  should  keep 
In  mind  that  this  duty  the  master  owes  to 
bis  servant  Is  never  ended,  and  he  cannot  by 
any  form  of  hla  contract  make  bis  servants 
assume  the  risk  of  bis  negligence.  The  only 
risk  the  servant  assumes,  and  the  only  risk 
he  can  lawfully  be  made  to  assume,  Is  the 
risk  Incident  to  the  business,  unmixed  with 
the  master's  negligence.  In  this  case,  ac- 
cording to  the  plaintilTs  testimony,  the  only 
work  he  was  employed  to  perform  was  that 
of  helping  Wllkle  run  the  drilling  machine 
to  get  oat  the  ace;  he  waa  ^ployed  to  do . 
the  work  of  a  common  laborer  in  that  ca- 
pacity; he  was  not  in  any  sense  the  master's 
alter  ego.  The  story  be  told  the  sap^ntend- 
ent  when  he  applied  for  employment  showed 
that  be  was  a  boy  of  very  little  experience, 
certainly  not  enough  to  be  introsted  to  look 
after  the  safety  of  himself  and  others  w<ffk- 
ing  with  him  in  the  dangerous  occupation. 
In  hla  onployment  there  was  nothing  said  to 
him  to  indicate  that  he  was  to  be  the  mas- 
ter's vice  principal  Unless  he  was  the  mas- 
ter's vice  principal  In  this  respect,  and  un- 
less Wilkle  was  also  the  master's  vice  prin- 
cipal in  the  same  respect,  they  were  not  fel- 
low serranti. 

There  was  testimony  on  the  part  of  de- 
fendant which  was  at  least  intended  to  show 
that  this  iN^  was  employed  to  look  after 
these  imeq>loded  shots,  and  to  assist  In  the 
performance  of  the  duty  which  tbe  master 
In  that  respect  owed  to  him  and  the  otlier 
serrants;  but  that  was  contrary  to  the  plaln- 
tlfTs  testimony,  and  It  raised  a  question  for 
the  Jury.  This  court  baa  no  right  to  pass  on 


that  question  ttf  fact;  it  was  passed  on  by 
tbe  Jury,  and  that  ahonld  be  tlie  end  of  it 

In  my  opinion  tbe  Judgment  should  be  af- 
firmed. 


TBOWBB  BBOS.  CO.  v.  HAMILTON. 

(Supreme  Court  of  MlssoorL  Jan.  IS,  1901.) 

CHATTBL   UORTQAQft-^UmCiaNCT    OT  DB- 
SCRIPTION— LOCATION  OF  FROFERTV— 
U8VRT— WHAT  LAW  GOVERNS. 

1.  A  proq>eGllTe  pnrchasn  of  cattle  then  on 
the  owner's  farm,  in  H.  connty,  applied  to  a 
commisBlon  company  for  a  loan,  to  secure  wbicb 
he  gave  a  chattel  mortgage,  dated  on  that  day, 
and  describing  the  cattle  euffldently,  except 
that  they  were  sold  to  be  on  the  purchasers 
farm,  "section  6.  town  44."  etc..  in  J.  county. 
The  land  described  was  in  P.  county.  Into  which 
the  purchaser's  farm  extended.  Tbe  mortgage, 
with  the  pnrchaser'B  note,  was  left  with  the 
commiuion  company,  while  the  purchaser  and 
the  owner  transported  the  cattle  to  the  pur- 
chaser's farm,  In  J.  county.  They  then  re- 
tamed  to  the  commission  company  and  re- 
crived  the  moaey.  Tbe  mortgage  was  then  re- 
corded in  J.  county.  AsM,  that  the  descrip- 
tion was  sufficient  to  make  the  reccvd  notice 
to  a  purchaser. 

2.  where  a  resident  of  Missoarl  goes  to  the 
office  of  a  corporation  in  Kansas,  and  there  ex- 
ecntes  his  note,  payable  in  Kansas,  together 
with  a  mortg&ge  on  cattle  then  In  Missouri, 
which  he  contemplates  parchaslng,  which  mort- 
gage Is  afterwards  recorded  in  Missoori.  both 
note  and  mortgage  are  Kansas  contracts,  and 
are  governed  by  Qen.  St  Kan.  1901,  §  3502. 
proTidlug  merely  that  usurious  payments  of  in- 
terest shall  be  applied  on  the  pnncfpal,  and  not 
by  Rev.  St  Ho.  1899,  S  STID,  making  illegal 
liens  on  personalty  secorug  nsnrioas  loons. 

In  Banc.  Appeal  from  Circuit  Courts  Noda- 
way County;  Gallatin  Craig,  Judge. 

Beplevln  by  tbe  Trower  Bros.  Company 
against  Alexander  Hamilton.  Judgment  for 
defendant  end  plaintiCT  appeals.  Beversed. 

Lathrop,  Uorrow,  Fox  &  Moore,  for  appel- 
lant W.  C.  Ellison,  for  respondent 

BUBGESS,  J.  The  following  opinion, 
heretofore  rendered  In  Division  No.  2,  Is 
hereby  adopted  as  the  opinion  of  court  in 
banc: 

This  is  an  action  of  replevin  for  the  pos- 
session of  67  head  of  cattle.  Plaintiff  ob- 
tained possession  of  the  cattle  under  the  or^ 
der  of  delivery,  sold  them,  and  had  tbe  pro- 
ceeds arising  from  their  sale  at  tbe  time  of 
the  trial.  The  Judgment  of  the  lower  court 
was  against  the  plaintiff  and  its  sureties  on 
the  replevin  bond  given  in  the  case  for  the 
value  of  the  property,  and  damages  amount- 
ing to  91.400.80.  from  which  plaintiff  ap- 
peals. 

The  petition  is  In  the  usual  form.  The  an- 
swer is  first  a  general  denial,  and  then  pro- 
ceeds as  follows:  "This  defendant  further 
answering,  says  that  all  the  cattle  and  stock 
taken  from  him  and  hie  possession  under  and 
by  virtue  of  tbe  writ  of  replevin  Issued  in 
said  cause  were  purchased  by  defendant  on 
tbe  7th  day  of  February,  1900,  at  Kansas 
City,  in  said  state,  of  the  Chicago  Uve  Stuck 
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Gommiufon  Company,  who  was  then  and 
there  In  poasesaloD  and  the  apparent  owuen 
of  said  stock  and  cattle;  that  defendant  then 
and  there  purchased  said  cattle  and  stock  in 
good  faith  and  for  value,  to  wit,  two  tbonsand 
dollars  then  and  there  paid  by  defendant  to 
said  commission  company,  and  without  hav- 
ing any  notice  of  any  kind  whatever  of  plalo- 
tifTs  alleged  claim  or  demand  on  lald  stock 
or  cattle,  and  defendant  had  and  retained  the 
possesBion  Of  said  stock  and  cattle;  as  the 
true  and  legal  owner  thereof,  from  the  time 
of  bis  purchase  aforesaid  until  taken  under 
the  writ  of  replevin  aforesaid.  This  defend- 
ant further  states  that  he  Is  the  owner  of 
said  cattle  and  stock,  and  demands  Judgment 
for  the  return  thereof  to  him.  Further  an- 
swering, this  defendant  says  that  the  alleged 
chattel  mortgage  and  note  mentioned  in  tlie 
petition  were  and  are  usurious,  In  that  they 
exact  and  embrace  interest  more  than  at  the 
rate  of  eight  or  ten  p«  cent,  per  azmum,  con- 
trary to  and  in  violation  of  the  laws  of  the 
state  of  Missouri  and  of  Kansas  then  and  at 
the  time  in  force.  Further  answering,  this 
defendant  says  and  admits  that  plaiutlflF  is, 
and  at  the  date  of  the  execution  of  said  chat- 
tel mortgage,  and  for  more  than  a  year  prior 
thereto,  was,  a  corporation  for  gain  and  pe- 
cuniary profits  organized  and  incorporated 
under  and  by  virtue  of  the  laws  of  the  state 
of  Kansas;  that  said  plaintiff  has  never 
maintained  or  kept  a  public  office  in  the  state 
of  Missouri,  or  any  other  office;  that  the 
plaintiff  at  any  of  the  dates  or  times  referred 
to  in  the  petition  did  not  file  in  the  office  of 
the  Secretary  of  State  for  the  state  of  Mis- 
souri a  copy  of  its  charter  or  articles  of  in- 
corporation, or  a  copy  of  its  certiacate  of  In- 
corporation, duly  certified  by  any  officer  or 
person,  and  did  not  at  any  time,  through  any 
of  its  officers  or  agents,  forward  to  said  Sec- 
retary any  sworn  or  other  statement  relating 
to  its  stocks  or  business,  and  did  not  at  ai^ 
time  pay  any  incorporation  tax  or  other  tax 
to  Uie  state  of  Missouri,  and  said  plaintiff 
at  no  time  aforesaid  received  from  any  officer 
of  the  state  of  Missouri  a  certfficate,  as  pro- 
vided in  section  1025  of  the  Revised  Statutes 
of  Missouri  of  1890.  that  during  all  the  times 
aforesaid  the  platntlfr,  not  being  a  railway 
corporation,  was  and  is  doing  a  regular  busi- 
ness in  the  state  of  Missouri,  and  in  its  busl- 
nesa  aforesaid  took  the  mortgage  and  notes 
secured  thereby  mentioned  in  the  petition, 
and  in  violation  of  law.  Wherefore  defend- 
ant says  said  mortgage  and  surety  are  void, 
and  the  property  described  In  said  mortgage 
Is  Dot  subject  to  the  provicdous  thereof  as 
against  this  defendant." 

Plaintiff  replied  as  follows:  *X3omt»  now 
the  said  plaintiff,  and,  for  reply  to  the  amend- 
ed answer  of  the  said  defendant  herein  filed, 
says:  It  admits  that  the  cattle  in  controversy 
herein  were  purchased  by  said  defendant 
from  the  Chicago  Live  Stodc  Commission 
Company  at  Kansas  City  on  the  7th  day  of 
February,  1900,  and  that  said  d^endant  bad 


the  possession  ssid  cattle  at  Ois  time  of 
the  commencem«it  of  this  action.  Plaintiff 
admits  that  it  Is  a  corj^ratton  created  Difder 
the  laws  of  the  state  of  Kansas^  as  alleged 
In  defendant* B  answor.  JTurdier  replying 
ber^  said  plaintiff  says  tbat  It  denies  lliat 
It  has  not  filed  In  the  office  of  the  Seccetuy 
of  State  of  Uie  state  of  Mlasonrl  a  copy  of  Its 
charter  or  articles  of  Incorporation,  but  al- 
leges the  fact  to  be  tbat  on  the  IStta  day  of 
October,  1900;  upon  ai^licatlfm  therefor,  it 
obtained  from  the  Secretary  of  State  of  tlie 
state  of  Missouri  a  certUtcate  of  authority  or 
license  to  do  business  in  the  stats  ttf  Hlflsoorl, 
and  paid  to  the  Treasurer  of  said  state  of 
Missouri  the  tax  or  fees  required  by  tbe  stat- 
ute to  be  paid  by  fbreign  corporatitma  for  a 
permit  to  do  tmslneas  in  said  stat^  and  bas 
in  al)  respects  complied  with  tbe  reqnlie- 
ments  of  the  statute.  Further  replying  here- 
in, said  plaintiff  says  thst  the  contract  under 
which  the  plaintiff  claims  the  propoty  in 
controversy  herein  was  made,  executed,  and 
delivered  at  tbe  office  of  said  plalntifl  In  tbe 
state  of  Kansas,  and  as  a  part  of  tbe  bosi- 
ness  transacted  by  said  plaintiff  at  Its  said 
office  in  said  state  of  Kansas,  and  when  so 
made  and  delivered  was,  and  atlU  is,  good, 
valid,  and  binding  contract  as  against  tbe 
said  R.  H.  Mulr  therein  mentioned  as  obligor 
and  mortgagor,  and  all  persons  claiming  by. 
through,  or  under  him,  and  secured  to  said 
plaintiff  a  valid  and  subnlstlng  lien  upon  tbe 
proper^  mentioned  In  plaintiff's  petition 
herein  filed,  until  tbe  full  payment  and  satis- 
tectlon  of  tbe  Indebtedness  evidenced  by  said 
notes  and  secured  by  said  mortgage;  fbax,  as 
relates  to  said  contract,  and  tbe  rights  ot  said 
plaintiff  herein,  section  1<^  of  tbe  Revised 
Statutes  of  HisBourf  of  1889,  referred  to  in 
tbe  amended  answer  of  the  defendant  herein 
filed,  is  unconstitutional  and  void,  tbe  ssme 
being  in  conflict  with  the  provisions  of  sec- 
tion 10  of  article  1  and  section  2  of  article 
4  of  the  Constitution  of  the  United  States, 
and  of  section  1  of  article  14  of  tbe  amend- 
ments to  the  Constitution  of  tbe  United 
States.  Further  replying  herein,  said  plain- 
tiff says  that  It  denies  each  and  every  alle- 
gation and  averment  In  said  defendant's  sn- 
swer  contained  not  herein  qieclally  admitted 
to  be  true." 

Briefly  stated,  the  salloit  Cacts  ate  abont 
as  follows:  Plaintiff  Is  a  oorporatltMi  organ- 
ized under  the  laws  of  ttie  stote  of  Kan- 
sas, and  doing  business  as  a  oonomlssion 
merchsnt  in  tbe  Stockyards  Bxdumge  BnUd- 
ing  in  Kansss  City,  Kan.  Tbe  plaintiff 
makes  a  practice  of  loaning  money  upcm  cat- 
tle of  Ito  customers,  with  tbe  nndmtanding 
that  the  cattle,  when  marketed,  shall  be  airtd 
by  the  plalntur  ccanpany.  and  ttie  usual  oom- 
mlsslon  cbai^^  therefor,  with  the  proviso 
that  if  tbe  boiTower  does  not  ablp  bis  cst- 
tle  to  plaintiff  company  for  sale,  but  sdls 
them  through  some  other  commlssloo  mer- 
chant, he  shall  pay  to  the  plaintiff  a  com- 
mission of  fiO  cento  per  bead,  tbe  aaine  as 
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tiiougb  tbe  plaintiff  company  bad  actually 
sold  them  for  tlie  borrower.  At  tiie  time  of 
the  tran&ictlon  involTed  In  this  caae,  B.  H. 
Mulr  resided  on  fala  farm  In  Johnson  coun- 
ty. Mo.  HlB  farm  was  near  the  coanty  line, 
and  a  portion  of  it  extended  Into  Pettis  coun- 
ty. Mo.  About  tbe  middle  of  September, 
189&.  Mulr  bongbt  101  head  of  cattle  from 
P.  S.  Kerr.  At  the  time  of  the  purcbaae  the 
cattle  were  In  two  pastures  near  tbe  town 
of  Lingo,  In  Henry  county.  When  this  sale 
was  made,  both  Mulr  and  Kerr  came  to  the 
office  of  the  plaintiff,  In  Kansas  City,  Kan- 
sas, and  arranged  the  purchase  of  the  cat* 
tie,  and  Mulr  arranged  for  a  loan  of  money 
from  plaintiff  with  which  to  pay  the  pur- 
chase price  to  Kerr.  Mnir  mnde  his  per- 
sonal note,  dated  at  Kansas  City,  Kan.,  Sep- 
tember 16,  1899.  In  the  sum  of  $2,510.86, 
payable  to  the  order  of  the  plaintiff  at  Its 
office  In  the  Live  Stock  Bxchange  in  Kansas 
City.  Kan.,  with  Interest  at  the  rate  of  8 
per  cent  fn»D  matnrlty.  As  secnrtty  he  ex- 
ecuted a  mortgage  on  the  same  date  to  se- 
cure llie  note;  tbe  mortgage,  according  to  Its 
terms,  covering  the  following  property:  "8,- 
000  bushels  of  com,  60  bogs,  and  108  bead 
of  Southwest  Missouri  native  cattle,  one  to 
three  years  old  and  upwards,  average-  weight 
about  700  pounds  and  worth  $3,000  now. 
For  further  and  better  description,  said  cat- 
tle are  marked  and  branded  as  follows,  viz.: 
The  above  108  head  of  cattle  consist  of 
forty-two  (42)  Southwest  Mtesourt  nattve 
heifers,  two  yean  did;  flfty-^ht  (S8)  South- 
west Missouri  native  steers  (40;  a  and  8  years 
old,  18  yearlings);  1  bull;  aeren  (7)  Mis- 
souri natlvea  (0  yearUng  b^en,  %  year  old 
steer);  forty  {-Wf  bead  now  branded  O  on  Idp, 
balance  to  be  branded  same  by  October  iBt, 
1890.  except  tbe  seven  (7)  head  of  Missouri 
natives.  May  have  a  few  other  brands,  but 
none  described.  All  dehorned  except  4  w  6. 
Also  8,000  bushels  of  com  Included  In  said 
mortgage,  which  Is  to  be  fed  to  the  above 
rattle,  and  above  cattle  to  be  full  fed.  Also 
sfacfy  (60)  head  of  hogs,  avwage  weight 
about  160  pounds.  The  same  being  now  lo- 
cated on  farm  owned  by  B.  H.  Mulr,  4  miles 
north  of  Bodella,  section  6,  town.  44,  range 
88  Jobnson  county,  Mlssoivl.  and  being  all 
the  proi>erty  of  tbe  above  description,  owned 
or  controlled  by  the  mortgagor  now  on  said 
premises,  and  this  mortgage  Is  Intended  to 
cover  and  include  all  of  said  property  of  the 
above  description,  and  any  addition  and  In- 
crease thereta  located  on  the  above  describe 
ed  premises  and  range.  If  any.  thereabouts. 
The  marks  and  brands  used  above  to  describe 
said  property  are  Qie  only  marks  and  brands 
and  carry  the  title,  although  said  property 
may  have  other  marks  and  brands.  •  •  • 
Said  property  to  remain  and  be  kept  on  the 
premises  above  described  until  tbe  full  pay- 
moit  of  tbe  Indebtedness  hereinafter  de- 
scribed, unless  sooner  marketed  or  removed 
by  and  with  tbe  written  consent  of  the  mort- 
gagee, or  Its  assigns."   While  the  mortgage 


and  note  were  dated  September  16,  1899,  and 
at  that  time  delivered  to  or  lodged  with  the 
plaintiff  at  Ita  office  in  Kansas  Olty,  Kan,, 
the  money  was  not  advanced  by  the  plaintiff 
until  two  or  three  days  afterwards.  As  soon 
as  the  loan  was  arranged  for,  and  the  note 
and  mortgage  given,  Kerr  and  Mulr  went  to 
the  pasture  where  the  cattle  were  located, 
near  Lingo,  and  drove  tbem  to  Mulr*B  farm, 
In  Jobnson  county.  Mo.,  and  branded  them  as 
by  tbe  mortgage  provided.  As  soon  as  this 
was  done  they  went  to  Kansas  City,  and 
plaintlfT  then  paid  the  money  over  to  Mulr; 
and  Mulr,  In  turn,  paid  tt  to  Kerr.  At  that 
time  all  the  cattle  branded  as  provided  In 
the  mortgage  were  on  Mulr's  farm  In  Jobn- 
son county.  Mo.  Tbe  mortgage  was  duly  re- 
corded in  the  Qffice  of  tbe  recorder  of  deeds 
for  Johnson  county.  Mo.,  on  September  18, 
1890.  For  tbe  flrat  30  days  after  the  cattle 
were  branded  they  were  pastured  on  that 
part  of  Mulr's  farm  which  extended  Into 
Pettis  county,  but  at  tbe  expiration  of  that 
time,  or  about  October  ISth  or  20th,  the  cat- 
tle were  returned  to  that  portion  of  tbe  farm 
In  Johnson  county,  and  there  remained  until 
shipped  away  by  Mulr,  as  hereafter  statecL 
When  the  cattle  were  placed  mi  that  portion 
of  the  Mulr  farm  In  Johnson  county,  all  tbe 
terms  of  tbe  mortgage  were  complied  with. 
There  were  the  number,  brand,  and  char* 
tLCtet  of  cattle  as  described  In  tbe  mortgage, 
and  th^  constituted  all  of  the  cattle  owned 
by  Mulr,  and  upon  his  farm.  Tbe  conditions 
as  to  location  of  the  cattie  ronalned  the 
same  until  some  time  In  November,  what 
Mulr,  without  authority  of  the  mortgagee 
shipped  some  SO  bead  of  tbe  mortgaged  cat- 
tie  to  St.  Louis,  and  sold  them  through  a 
commission  house  there  to  some  parties  re- 
siding In  CaxToll  countr.  III.,  to  which  point 
tbe  cattie  were  taken.  The  balance  of  the 
herd  continued  to  ronaln  on  tbe  Mulr  fiurm. 
In  Johnson  county,  until  February  7th,  on 
wlilch  date  Muir.  without  authori^  of  the 
mcvtgagee,  and  without  its  knowledge,  ship- 
ped 09  head  of  the  mor^ged  cattle  to  Kan- 
sas Olty,  where  th^  were  sold  by  tbe  Oow- 
gin  Commlsdon  Company;  and  the  defend- 
ant Hamilton,  l)ecame  tiitf  purcbosw,  giv- 
ing bis  notes  for  the  purchase  money*  and 
taking  the  cattle  to  hla  farm.  In  Nodaway 
county.  Ma.  wh»e  they  remained  until  re- 
plevied in  this  action.  Barly  In  Blai^  IBOO, 
the  plaintiff  became  advised  that  Uulr  liad 
shipped  out  tbe  mortgaged  cattie,  and  Im- 
mediately began  an  Investigatimi.  It  traced 
the  30  bead  to  Carroll  county,  111.,  Immi^t 
replevin  suit,  obtained  tbe  cattie,  sold  them, 
and  was  successful  in  tbe  replevin  suit  when 
it  was  tried  on  Its  merits.  The  plaintiff  also 
traced  the  69  head  of  cattie  Involved  in  this 
case  to  tbe  possession  of  the  def^dant,  and 
brought  this  replevin  suit,  and  obtained  pos- 
sesslon  of  67  of  the  cattie. 

Over  the  objection  of  defendant,  tite  court. 
Bitting  as  a  Jury,  declared  tlw  law  to  be  as 
foUovs: 
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"(1)  A  mtstgasee  of  persooal  property, 
wbere  the  mortsage  is  duly  executed  and  ac- 
kDOwIedsed,  and  recorded  In  the  office  of  the 
rerr.  ler  of  deeds  of  the  county  hi  which  the 
mortgagor  resides,  upon  matority  and  non- 
payment of  the  indebtednesB  secured  by  such 
mortgage,  becomes  invested  vlth  the  title 
and  tbe  right  to  the  pcsesslon  of  the  mort- 
gaged property,  and  may  maintain  an  ac- 
tion for  tbe  recovery  of  such  property 
against  a  purchaser  from  said  mortgagor,  or 
against  one  In  posBesslon  of  said  property, 
for  the  purpose  of  subjecting  it  to  the  pay- 
ment of  the  indebtedness  secured  by  said 
mOTtgage,  and  remaining  unpaid. 

"{2)  A  mortgage  recorded  in  the  county 
where  the  mortgagor  resides  imparts  full  no-  j 
tiice  to  every  one  who  was  or  might  become  ! 
interested  in  the  mortgaged  property,  and  j 
the  removal  of  the  mortgaged  property  to  an-  ; 
other  county  will  not  destroy  or  Impair  the  | 
lien  of  such  mortgage.  A  purchaser  of  such  i 
property  takes  the  same  with  notice  of,  and 
subject  to.  the  mortgage." 

The  following  Instructions  asked  by  plain- 
tiff were  refused,  and  it  duly  excepted,  to 
wit: 

"(3)  Tbe  court,  sitting  as  a  Jury,  finds  from 
the  evidence  In  this  case  that  R.  H.  Muir 
^ecuted  and  delivered  to  the  Trower  Bros. 
Company,  at  the  office  of  said  company,  in 
the  state  of  Kansas,  the  note  for  f2,510.8B, 
of  date  September  16, 1899,  introduced  In  evi- 
dence; that,  to  secure  the  payment  of  said 
note,  the  said  R.  H,  Mnlr  at  the  same  time 
and  place  executed  and  delivered  to  said  the 
Trower  Bros.  Company  tbe  chattel  mortgage 
introduced  In  evidence^  upon  108  head  of 
cuttle  and  other  property  in  said  mortgage 
described;  that  said  mortgage  was  on  or 
about  tbe  18th  day  of  September,  1899.  re- 
corded In  the  office  of  the  recorder  of  deeds 
of  Johnson  county,  Missouri;  that  at  tbe  time 
of  the  execution  and  recording  of  said  mort- 
gage the  said  R.  H.  Muir  i-eslded  in  said  John- 
son county,  Missouri;  that  the  indebtedness 
secured  by  said  mortgage  has  not  been  paid, 
but  remains  unpaid,  in  whole  or  In  part;  that 
afterwards,  and  before  said  note  became  due, 
the  said  R.  H.  Muir,  without  the  knowledge 
or  consent  of  said  the  Trower  Bros.  Com- 
pany, shipped  a  portion  of  the  cattle  men- 
tioned and  described  in  said  mortgage  to  tbe 
Cowgin  Commission  Company  at  the  stock- 
yards at  Kansas  City,  and  the  same  were 
there  sold,  and  were  then  or  afterwards  pur- 
chased by  tbe  defendant  herein;  that  the 
cattle  80  sold  by  the  safd  R.  H.  Muir  and  pur- 
chased by  the  defendant  are  the  same  cattle 
taken  from  the  possession  of  the  def^idant 
nnder  the  writ  of  replevin  herein,  and  In  con- 
troversy in  tiUs  action;  and  that,  prior  to  tbe 
commencement  of  this  action,  demand  was 
made  by  or  on  behalf  of  said  plaintiff  upon 
the  defendant  for  the  possession  of  the  cat- 
tle in  controversy  herein,  and  possession 
thereof  was  refU8<^  And  upon  the  foregoing 
facts,  die  court  declaies  tba  law  to  be  fbat 


tbe  defendant  obtained  no  title  to  said  cattle 
as  against  the  rights  of  the  plaintiff,  and  the 
plaintiff  Is  entitled  to  a  Judgment  herein  for 
tbe  possession  of  said  cattie;  and  the  fact 
that  the  defendant  may  have.  In  good  faith, 
paid  full  value  for  said  cattle,  does  not  impair 
the  right  of  the  plaintiff  to  recover  herein. 

"l4)  In  determining  whether  any  amount 
remains  due  and  unpaid  upon  the  note  secur- 
ed by  tbe  chattel  mortgage  from  R.  H.  Mnir 
to  the  plaintiff,  introduced  In  evidence,  the 
plaintiff,  before  applying  any  payments  wtilcb 
may  have  been  received  by  it  upon  said  note, 
is  entitled  to  have  deducted  from  the  amount 
of  such  payments  all  reasonable  costs  and 
expenses  Incurred  by  said  plaintiff  In  ascer- 
taining where  the  cattie  mentioD»]  and  de- 
scribed In  said  mortgage  were  after  tbe  same 
were  removed  from  tbe  farm  of  the  said  R. 
H.  Muir,  In  Johnson  county,  Missouri,  and  In 
obtaining  possession  thereof,  together  with 
all  reasonable  expenditures  necessarily  Incm^ 
red  by  said  plaintiff  in  and  about  the  litiga- 
tion made  necessary  for  the  recovery  of  said 
cattle  by  reason  of  the  sale  of  said  cattle  by 
tbe  said  R.  H.  Muir,  and  their  removal  from 
said  farm." 

Thereupon  the  court  modlfled  said  declara- 
tion as  follows: 

"In  determining  whether  any  amount  n- 
mains  due  and  unpaid  upon  the  note  secured 
by  the  chattel  mortgage  from  R.  U.  Mnlr  to 
the  plaintiff  introduced  In  evidence,  the  plain- 
tiff, before  applying  any  payments  which 
may  have  been  received  by  it  upon  said  note, 
is  entlUed  to  have  deducted  from  the  amount 
of  such  payments  all  reasonable  costs  and 
expenses  Incurred  by  said  plaintiff  In  ascer- 
taining where  tbe  cattie  mentioned  and  de- 
scribed In  said  mortgage  wwe  after  the  same 
were  removed  fnnn  llie  farm  of  the  said  R. 
H.  Muir,  in  Jobnscm  coun^,  Missouri,  and 
In  obtaining  possession  thereof,  together  with 
all  reasonable  expenditures  necessarily  incur- 
red by  said  plaintiff  in  and  about  tbe  litiga- 
tion made  necessary  for  the  recovery  of  said 
cattle  by  reason  of  the  sale  of  said  cattle 
by  tbe  said  R.  H.  Mnlr,  and  their  removal 
from  said  farm,  provided  the  court  finds  that 
plaintiff  is  entitled  to  recover  In  this  action." 

The  above  declaration  No.  4,  as  modified, 
was  given  by  the  court  To  the  giving  of  said 
declaration  as  modified,  tiie  plaintiff  then  and 
there  excepted. 

"<&)  The  court  sitting  as  a  Jury,  finds  tliat 
the  contract  under  which  tbe  plaintiff  claims 
the  property  in  controversy  herein  was  made, 
executed,  and  delivered  at  its  office  In  the 
state  of  Kansas,  and  as  a  part  of  the  btnlness 
transacted  by  said  plaintiff  at  Its  said  office 
in  the  said  state  of  Kansas,  and.  when  so 
made  and  delivered,  was,  and  still  Is,  a  good, 
valid,  and  binding  contract  as  i^alnst  the 
said  R.  H.  Muir,  thwdn  named  as  obHgor 
and  mortgi^r,  and  all  persons  claiming  t^. 
through,  or  under  him,  and  secured  to  safd 
plaintiff  a  valid  and  snbsisting  lien  upon 
tbe  pn^tnty  mentioned  and  desoibed  In  tbe 


Digitized  by  Google 


Mo.) 


TBOWBB  BBOS.  OO.  T.  HAMILTON. 


1085 


mortgact  iiMotloiied  In  plalntlfrB  petttton  un- 
til tlie  fnU  payinent  and  satlutactloii  of  the 
indebtedneM  evidenced  by  the  note  ncnred 
by  wld  mortgage;  and  upon  such  Cacti  ttie 
eoort  dedarea  the  law  to  be  that,  aa  relatea 
to  nld  contract  and  the  rights  of  said  plalii- 
tlff  heraln,  aectlon  1085  of  the  Berlaed  Stat- 
Dtea  of  Mlasouil  of  1889,  teferred  to  In  the 
amended  answ«  of  llie  aald  defoidant,  here- 
in filed,  la  unconstltutloiial  and  void;  the 
aame  being  in  ccmfllct  with  the  i^tnialona  of 
aectlon  10;  art  1,  and  aectlon  2,  art.  4»  of  the 
Gonatltntlon  of  the  United  Statea,  and  (tf  aee- 
tlim  1  of  arttele  14  of  the  amendmenta  to  the 
Conatitntlon  of  the  United  States." 

The  above  declaration.  No.  S,  wat  refosed 
by  the  court,  and  the  plalntlfl  then  and  tbere 
floo^ted. 

Orer  the  objection  end  exception  of  plain- 
tiff, the  court  declared  the  law  In  behalf  of 
defwdant  aa  followi: 

"CD  The  court  declares  the  law  to  be  that 
under  all  the  facta  and  drcmnstanees  In  thla 
caae,  the  finding  ahould  be  In  fafor  of  the 
defoidant 

"(2)  The  oonrt;  atttlng  aa  a  jury,  flndt  the 
facts  to  be  that  at  the  time  of  the  execution 
and  delivery  of  the  chattel  mortgage  In  erl- 
dence,  and  at  the  time  the  said  mortgage  was 
filed  for  record,  the  cattle  In  controversy  were 
first  In  Henry  county,  and  from  tbence  were 
moved  to  Pettis  county,  and  were  not  lo- 
cated in  Johnaon  county  nntll  after  the  re* 
cording  of  said  mortgage  The  court  further 
finds  the  facts  to  be  that  defendant  on  or 

about  the  ■•  day  of  February,  1900,  pur- 

chaaed  the  said  cattle  In  controversy  at  Kan- 
sas City,  Hlaaonrl,  and  moved  the  same  to 
Nodaway  connty,  wbere  he  had  them  In  his 
possession  at  the  time  they  were  taken  under 
the  replevin  writ  In  this  cause;  that  defend- 
ant was  a  pnrebasw  of  said  cattTe  for  value. 
Id  good  faith,  and  without  any  notice  what- 
ever  of  said  mortgage,  or  the  record  thereof, 
except  such  notice  as  the  law  Impliea  from 
Its  having  been  recorded. 

"(8)  Applyliu;  the  law  to  Qiese  tacts,  the 
court  declares  the  law  to  be  that  Uie  de- 
scription of  the  cattle  In  controversy  in  said 
mortgage  was  not  suflScient  to  give  the  de- 
fendant constructive  notice  of  the  existence 
of  such  mortgage. 

"(4)  The  court  finds  the  facts  to  be  that 
the  oonsideratloii  of  the  note  In  evidence,  se- 
cured by  the  chattel  mortgage  in  evidence 
was  not  to  exceed  |2,387.12.  and  that  there 
was  no  further  or  other  consideration  tor 
said  note.  The  court  further  finds  the  fact 
to  be  that  the  face  of  said  note  is  {2,610.85; 
that,  under  the  statute  laws  of  Kansas,  wbere 
said  note  was  made,  the  highest  contract 
rate  of  interest  on  notes  of  the  character  of 
this  one  was  and  Is  ten  per  cent  pw  annum; 
and  that  all  interest  exacted  or  received  or 
contracted  for  In  excess  of  that  rate  Is  usuri- 
ous. 

"(5)  On  the  facts  above,  the  court  declares 
the  law  to  be  that  by  the  note  in  evidence 


and  mortgage  the  plaintiff  In  tUs  case  ex- 
acted nsnrions  interest;  that  aald  diattel 
mortage  seeming  aald  note  was  and  la  a 
cmtract  regulied  to  be  recorded  In  this  stete, 
before  becoming  ct  any  validity  againat  this 
defendant  and,  in  so  far  aa  it  aflteto  the 
lasnea  In  thla  case,  is  gofemed  by  the  laws 
of  this  state  with  regard  to  the  recording 
of  chattel  mortgages,  and  with  regard  to  ifena 
affected  1^  usury,  aa  iQeclfled  in  aectlon  3710 
of  the  Beviaed  Statutes  of  1889.  The  court 
tlierefore  dedarea  the  law  to  be  that  as  to 
this  defendant,  said  chattel  mortgage  was 
and  la  void  and  of  no  effect" 

The  court  of  its  own  motion,  dedwed  the 
law  as  follows: 

"(8)  The  court  sitting  aa  a  Jury,  finds  the 
facte  to  be  that  the  plaintiff  at  the  date  of 
the  execution  at  the  note  and  mortgage  In 
evidence,  and  tat  some  time  prior  thereto, 
waa,  and  now  la,  a  corporation  organized  un- 
der the  lavra  o^  and  located  In,  the  stete  of 
Kanaaa;  that  nld  otnporatlon  during  all  of 
said  time  waa.  In  the  state  of  Missouri, 
transacting  a  general  bustness  in  its  cor- 
porate capadty,  and  In  ite  Une,  which  some- 
times  included  the  sale  <^  cattle  and  the  tek< 
lug  of  notes  and  mortgagee  for  purchase 
money;  that  said  corporation  did  not  In  any 
manner  comply  with  any  of  the  provisions 
of  sectlona  1024,  1025,  ci  12,  art  1,  of  the 
Revised  Statutes  of  1890,  untU  after  the  com- 
mencement of  this  suit 

"(9)  The  court  sitting  as  a  jury,  finds  the 
facte  to  be  that  the  cattle  replevied  In  this 
case  were  turned  over  to  plaintiff  under  tlie 
writ  and  have  been  by  plaintiff  sold  and  dis- 
posed of,  and  that  plaintiff  baa  not  tiie  pf»- 
sosslon  of  said  cattle;  that  the  value  of  the 
cattle  replevied,  at  the  time  thereet  In  their 
then  condition  and  location,  was  $1,835.80,' 
and  their  resent  value,  taken  in  thdr  con- 
dition and  location,  as  at  tiie  time  fher  were 
taken.  Is  the  aforeaald  sum;  that  at  the  time 
said  cattle  were  replevied  tb»  defendant  was 
the  owner  and  entitled  to  the  possession 
thereof,  and,  as  auch  owner,  la  now  entitled 
to  tiie  aame;  and  for  taking  and  detaining  the 
cattle  under  the  writ  the  court,  sitting  as  a 
jury,  assesses  the  damages  at  sixty-five  dol- 
lars." 

To  the  above  dedsratlons  of  law,  number- 
ed 8  and  9,  plaintiff  Own  and  there  excepted. 

The  first  question  with  which  we  are  con- 
fronted Is  with  respect  to  the  description  of 
tlie  cattle  In  the  mortgage,  which  the  trial 
court  held  not  to  be  suflident  It  Is  said  fbr 
defendant:  That  "vagne  and  indefinite  aa 
the  description  Is,  It  should  be  treated  ai 
suffldent  If  it  were  not  for  the  last  sentence 
In  the  description  of  the  property,  whidi 
reads  aa  followa:  TTbe  aame  bdng  now  lo- 
cated on  farm  owned  by  R.  H.  Mulr,  4  mllea 
north  of  Bodella,  section  6,  town.  44,  range 
23,  Johnson  county,  Missouri.'  That  so  far 
aa  this  clause  la  concerned,  the  mor^{8gor 
may  have  owned  other  property  of  like  de- 
scription on  other  premlsea."   The  point  la. 
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as  we  nDdentand  It  that  at  tiie  time  of  tbe 
execution  of  tbe  mortgage  the  cattle  Included 
therein  were  not  npon  the  farm  of  tbe  mort- 
gagor, Uolr,  In  Jofaneon  county,  but  were 
taken  there  about  the  ITtli  or  18th  of  Sep- 
temb«;,  1899,  branded  as  apedfled  In  the 
mortgage  to  the  Trowers  Iton.  Oompany.  and, 
as  defendant  contends,  turned  iqion  pasture 
In  Fettle  county.  But  they  were  not  la  Pet 
tie  county  at  that  Ume,  nor  until  after  they 
were  dellvned  or  recelTed  hy  Muir  npon  hts 
farm,  and  toanded  by  bbn  "to  plalntUC.** 
The  mortgage  was  recorded  In  the  recorder's 
ofHce  of  Johnson  county  on  September  18, 
11^99.  Thereafter  defendant  purchased  the 
cattle  In  open  market  In  Kansas  Olty,  Vo^ 
for  a  -valuable  consideration,  and  without  any 
notice  of  plaintiff's  claim  of  right  thereto, 
othw  than  that.  If  any,  which  was  Imparted 
by  tbe  record,  of  the  mortgage. 

It  Is  claimed  that  the  record  was  not  con- 
Btrnctlre  notice,  because  of  the  Insnffldent 
description  of  the  cattle^  In  that  they  were 
not  at  the  time  of  the  execution  of  mort- 
gage  ujton  Hnir's  farm,  In  Johnson  county, 
which  is  described  as  b^g  in  sectltm  8« 
township  44,  range  28,  when  In  fact  thift  sec- 
tion is  all  In  ttie  county  of  Pettis.  Mackey  t. 
Jraklna,  €&  Mo.  Avp.  618;  Pnmitare  Oo. 
Davis,  70  Ho.  App.  512,  and  Jones  Bros.  t. 
Long,  90  Ma  App.  8,  are  relied  upon  as  sos- 
talnlng  that  contention;  but  we  think  there 
is  a  very  material  difference  between  those 
cases  and  tbe  one  In  hand.  In  this:  In  those 
cases  tile  location  of  the  prc^>erty  was  nee* 
easary  to  its  identity.  Its  descriptim  otho- 
wlse  being  too  genwal,  and  when  the  mort- 
gages  were  signed  the  transactions  were 
completed;  but  it  was  not  so  In  the  case  at 
bar.  In  this  case  the  mortgage  and  note 
were  dated  September  16^  1899.  and  at  that 
Ume  dellTered  to  w  lodged  with  the  plaintiff 
at  Its  office  In  Kansas  City,  Kan.,  and  the 
money  was  not  advanced  by  tbe  plaintiff  un- 
til two  or  three  days  afterwards.  As  soon 
as  the  loan  was  arranged  for,  and  the  note 
and  mor^iage  given,  K&n  and  Mnlr  went  to 
the  pasture  where  tbe  cattle  were  located, 
near  Ldngo,  and  drove  them  to  Hnir's  farm, 
in  Jtrtmson  county.  Bio.,  and  branded  them 
as  by  the  mortgage  provided.  As  soon  as 
this  was  done  th^  wait  to  Kansas  Otty, 
and  philntlff  then  paid  tbe  money  over  to 
Mnlr;  and  Mnlr,  In  turn,  paid  It  to  Kerr.  At 
that  time  all  the  cattle  branded  as  provided 
In  the  mortgage  were  on  Hnir's  tann,  in 
Johnson  county.  The  mortgage  was  duly  re- 
corded In  the  oflOce  <A  recorder  of  deeds  for 
Johnson  county  on  September  18,  1890. 
When  the  cattle  were  placed  upon  that  por- 
tion of  tlie  Muir  farm  In  Johnson  county,  all 
^e  terms  vt  thB  nuwtgage  were  complied 
with.  There  were  the  number,  brand,  and 
charactor  of  cattle  as  descrltMd  In  the  mort- 
gage, and  they  constituted  all  of  the  cattle 
owned  by  Muir,  and  upon  his  farm.  It  was 
a  omtlnuous  transaction  from  the  time  of 
pcoeuring  the  loan,  tbe  purchase  of  tbe  ca^ 


tie  by  HiUr  trim  Kerr,  flielr  ttan«oitatlon 
to  Hnir's  farm,  and  branding  by  tdm  to 
Tnwer  Bros.  Oompany,  tbe  payment  of  the 
money  by  Uie  company  to  Mnlr,  and  Hie  re> 
cording  of  the  mor^mge;  and,  even  if  It  had 
been  necessary  (which  we  do  not  concede,  as 
they  were  otherwise  snffldeatly  described)  to 
tlie  validity  of  tbe  mortgage  that  tbe  cattle 
should  be  on  tbe  m<ntgagw*8  term.  In  JoIib- 
aon  county,  as  recited  in  It.  they  were  In  le- 
gal contemplation  on  said  farm;  and,  when 
once  there  and  branded  to  plaintiff,  there 
can  be  no  question  but  that  ftom  liiat  time^ 
at  least,  they  were  covered  by  tba  mortgage, 
and  their  removal  from  tbe  farm  thereafter 
did  not  have  the  effect  of  vitiating  it  In 
Iowa  State  National  Bank  v.  Tmykxt,  86  Io- 
wa, 681.  67  N.  W.  677,  the  mortgage  dewrilh 
ed  more  cattle  than  the  mortgagor  owned, 
and  atated  that  th^  were  oa  a  certain  fkrai, 
when  In  fact  they  had  not  yet  beoi  placed 
there.  Tbe  court  says:  "The  tact  Oat  tbe 
mortgage  purported  to  Include  more  cattle 
than  were  there  on  the  farm  did  not  affect 
its  validity  with  respect  to  those  yrbldi  were 
actually  placed  tbore.  Nor  do  we  think  its 
validity  was  affected  by  tbe  error  In  dMciib- 
Ing  tbe  place  where  tbe  cattle  wow  kept. 
Donaldson  had  contracted  for  them,  end  they 
wwe  in  fact  placed  on  the  Yeoman  Cam. 
where  they  were  required  to  be  kept  until 
July,  within  a  week  after  the  mortage  was 
executed;  and  they  woe  on  tlie  Beck  tma, 
wliere  they  were  required  to  tie  kept  after 
the  1st  of  July,  when  the  plalntlfC  dalnu  to 
have  tnkea  possession  of  them.  No  prejudice 
to  It  could  have  reaulted  from  the  error.*'  Id 
Bank  V.  Bagsdale,  158  Ha  668,  09  S.  W.  987. 
81  Am.  St  Bep.  382,  the  description  In  tbe 
mortgage  In  controversy  was  as  follows: 
"120  head  of  feeding  cattle  now  on  feed  In 
Audrain  comity,  Miaaonrl."  "nie  oomt  bdd 
the  deacrtptlon  sufficient  saying:  "Tbe  evt- 
dence  tends  to  show  that  the  cattle  in  salt 
t»elonged  to  Crockett  Bagsdale,  and  woe  at 
the  date  of  the  mortgage  on  feed  In  Aodrain 
county.  Until  he  prodncea  some  evldrace  to 
show  that  he  had  another  lot  of  cattle  filling 
that  description,  and  that  it  was  flie  lot  cov- 
ered by  the  mortgage,  and  should  have  been 
taken  under  the  writ,  instead  of  this  lot  the 
desCTlptlon  will  be  held  to  ref«r  -to  this  tot 
He  cannot  be  heard  to  say  that  the  descrip- 
tion Is  so  vagne  as  to  be  meaningless  as  long 
'as  the  evldNice  shows  a  lot  of  cattle  to  whldi 
it  may  apply.  Nor  can  any  one  holding  pos- 
session under  his  title  make  a  similar  objec- 
tion." It  follows  that  fts  defOndant  tbece- 
after  purchased  tbe  cattla  he  did  so  with 
notice  of  the  mwtgage. 

By  declaration  at  law  Na  4  given  to  be- 
half of  defendant  the  court  finds  tliat  tbe 
amount  of  cash  received  hy  Mnlr  was  $£.- 
887.12,  while  the  note  secured  by  tiw  mwt- 
gage  was  for  I2.K10.85.  and  from  that  fact 
arrives  at  the  conclusion  that  the  note  was 
usurious.  This  was  npon  the  theory.  wUdi 
is  evidently  correct  that  tbe  note  was  a 


Digitized  by  Google 


Mo.) 


O^WEB  BSOa.  CO.  T.  HAim/TON. 


1087 


KanMH  contract,  u  H  dec  la  ret  that  undw 
tbe  statute  laws  of  that  state  the  highest 
oontiact  rate  of  Interest  qpon  notes  is  10  per 
ceot  per  annoni,  and  all  Interest  charged 
upon  such  InstmmentB  In  exoeiB  of  flut 
amoant  is  osnrious.  The  qnestlona.  then, 
are:  By  the  laws  of  which  state  are  we  to 
be  governed  In  passing  npon  the  validity  of 
tbe  note  and  mortgage—Kansas  or  Missonrl? 
And  sre  we  govwned  hy  the  laws  of  Kansas 
in  regard  to  both  note  and  mortgage?  That 
the  mortgage  Is  Incident  to  the  note,  and 
would  pass  by  Its  assignm«it  and  delivery, 
and  only  .as  Indduit  to  It,  Is  dear;  and, 
wblle  they  were  both  executed  In  Kansas, 
the  nwrtgage,  being  upon  property  located 
In  Mlssouil,  was  required  by  law  to  be  re- 
corded In  the  recorder's  office  of  tbe  eoonty 
where  the  mortgagor  resided.  In  order  to  be 
notice  to  purchasers  of  it  De  Wolf  v.  John- 
son, 10  Wheat  867,  6  L.  Bd.  848,  was  a  con- 
tract for  the  loan  of  money,  entered  Into  in 
Rhode  Island,  secured  by  a  mortgage  vpoa 
lands  In  Kentucky;  and  it  was  held  that  the 
contract  was  governed  by  the  laws  of  the 
foimer  state,  and  not  by  laws  of  the  state 
vrbete  the  security  was  taken.  The  court 
said:  "With  regard  to  the  locality  of  the 
contract,  we  have  no  doubt  that  it  must  be 
governed  by  the  law  of  Rhode  Island.  The 
proof  is  ptnltive  that  It  was  entered  Into 
there,  and  there  is  nothing  that  can  raise  a 
question  but  the  drcumstance  of  its  making 
a  part  of  the  contract  that  It  should  be  se- 
cured by  conveyance  of  Kentucky  land. 
But  ttie  point  is  established  that  the  mere 
taking  of  fore^  security  does  not  alter  the 
locally  of  the  contract  with  n^rd  to  the 
legal  interest  Taking  foreign  security  does 
not  necessarily  draw  after  it  the  conse- 
quence that  the  contract  is  to  be  fulfilled 
where  the  saenrity  is  taicen.  Tbe  legal  fnl- 
flllment  of  a  contract  of  loan  upon  tbe  part 
of  the  IxHTOwer  Is  repayment  of  the  money, 
and  the  security  given  is  but  the  means  of 
securing  what  he  has  contracted  for,  which, 
In  the  eye  of  the  law,  is  to  pay  where  he  bor- 
rowed, unless  another  place  of  payment  be 
expressly  designated  by  the  contract  •  •  • 
Two  preliminary  questions  arose,  the  first  of 
which  was  whether  the  lac  lod  of  the  con- 
tract was  Rhode  Island  or  Kentucky.  By 
tbe  usury  laws  of  the  latter,  the  craitract  and 
all  tbe  securities  given  for  It  are  void,  both 
for  principal  and  Interest  Under  the  laws 
of  the  former,  although  It  is  prohibited  to 
take  more  than  6  per  cent.  Interest,  and  a 
penalty  Imposed  for  the  oflense,  the  act  does 
not  render  the  contract  vcrfd— certainly  not 
for  the  principal  sum.  *  *  *  It  is  not 
e&wy  to  discover  how  the  taint  of  Rhode  Is* 
land  usury  can  Infuse  itself  into  the  veins  of 
a  Kentudry  contract."  In  Arnold  v.  Pottw, 
22  Iowa,  194,  it  is  held  that  when  Interest 
expressed  Is  usurious,  both  by  the  law  ot  the 
place  where  the  contract  was  made  and 
whera  It  Is  to  be  executed,  the  law  of  the 
place  where  the  contract  was  made  will  gov- 


ern as  to  tbe  consequences  of  the  usoet.  Id 
Bowman  v.  HlUer,  2i  Orat  881, 18  Am.  Bep. 
68tf,  a  resident  of  Virginia  took  a  promissory 
note,  made  by  himsdf,  and  Indorsed  by  other 
residents  of  Vtarglnla.  blank  as  to  date  and 
place  of  payment  to  Maryland,  where  be  In- 
serted a  date  and  place  of  paymmt  In  Mary- 
land, and  negotiated  it  at  a  rate  of  interest 
uaurious  nnder  the  laws  both  states.  By 
tbe  laws  of  Maryland,  uau^  only  avoided  a 
contract  as  to  the  excess  of  interest  agreed. 
By  those  of  Virginia,  it  Invalidates  It  Bolt 
on  the  note  was  brought  In  Virginia,  and  It 
was  held  that  it  was  a  Ma^land  contract 
and,  not  being  void  there,  could  be  enforced 
In  Virginia.  Tbe  court  said:  "What  then, 
la  ttie  Maryland  law  v^oa  the  subject  of  nn> 
rkms  contracts?  Under  ite  operaflon,  as 
found  In  this  case^  a  contract  or  evidence  of 
debt  though  tainted  with  usury,  is  not  null 
and  void;  but  it  is  a  valid  contract  iqod 
which  an  action  may  be  maintained  for  re- 
covery of  tbe  principal  and  interest  actually 
due  on  said  contract  or  evidence  of  debt 
and  it  is  only  void  to  the  extent  of  the  usuri- 
ous Interest  It  is  clear,  therefore,  that  the 
notes  of  the  defendant  executed  in  Mary- 
land, and  payable  there,  were  valid  securi- 
ties." In  Vermont  Loan  &  Trust  Ca  v.  Dy- 
gert  (0.  O.)  8ft  Fed.  128.  it  la  held:  ■'Notes 
dated  In  Washington,  and  by  thdr  tonus 
payable  there,  ara  govoned  by  tbe  law  of 
that  state  as  to  usury,  although  the  contract 
was  made  In  Idaho,  and  the  notes  are  se- 
cured by  mortgage  on  property  there,  in  tbe 
absence  of  evidence  of  a  design  to  evade  the 
usury  laws  of  the  latter  state.**  In  Kuhn  v. 
Morrison  CO.  a)  7S  Fed.  81.  It  is  held:  rrhe 
statutes  of  Tennessee,  undw  which  the  Uen 
of  a  mortgage  is  lost  when  the  debt  It  se- 
cores  is  affected  with  usury,  do  not  affect 
a  mortgage  executed  In  Tennessee,  but  cov- 
erlid land  in  Georgia,  and  seeming  a  note 
made  In  Georgia,  and  payable  there,  and 
bearing  a  rate  of  interest  wblcta,  though  us- 
urious in  Tennessee,  is  legal  in  Georgia.  A 
note  was  dgned  and  dated  in  Georgia.  A 
mortgage  given  to  secure  It  was  executed  In 
Tennessee,  and  both  note  and  mortgage  were 
delivered  and  the  money  was  paid  in  Qie  lat- 
ter state.  Held,  that  the  mortgage  was  a 
Tennessee  contract  and  subject  to  the  laws 
of  that  state  In  respect  to  usury  In  the  debt 
secured."  In  Oentral  National  Bank  v. 
Cooper,  85  Mo.  App,  383,  in  an  action  involv- 
ing the  application  of  section  8710,  Rev.  St 
1898.  to  a  note  and  mortgage  made  In  Kan- 
sas, it  is  held:  *rrhe  place  of  perfwmanee 
of  a  cwtract  in  the  absence  of  an  attempt 
to  evade  the  laws,  follows  the  law  governing 
the  terms  of  the  contract;  and  so  a  note 
payable  in  Kansas  Is  a  Kansas  contract  Bl- 
thougb  executed  in  Missouri,  and  Is  not  us- 
urious, although  it  bear  10%  interest;  that 
rate  being  unlawful  in  Missouri  and  valid  In 
Kansas.  The  situs  of  a  debt  is  not  lost  in 
the  dtns  of  the  security,  and  a  mortgage 
made  In  Missouri  on  propaty  located  in  Mia- 
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•cmrl  to  wcnn  ptTmrat  ot  a  Kansas  note 
la  not  nnirloaa,  and  does  not  come  under  the 
ban  of  the  statute."  Tbe  law  <tt  Kansas, 
where  the  note  and  mortgage  were  executed, 
did  not  vitiate  ttiem  because  of  the  note  coa- 
talnlng  usnrionB  Intttest;  but  merely  Imposes 
a  penalty  for  the  exactlOD  ot  usury,  which, 
however,  does  not  In  any  way  Impair  the  in- 
tegrity or  legal  force  at  the  oblli^tton.  The 
statute  of  that  state  prorldea  that  **aU  pay- 
m«ita  of  money  or  property  by  way  of  usurl- 
ons  Interest,  or  of  Indncement  to  contract 
for  more  than  ten  pw  cent  per  annum, 
whether  made  in  advance  or  not,  shall  be 
deemed  and  taken  to  be  paymentt  made  on 
account  of  the  pilndpal  and  ten  per  cent 
Intweat  per  annum,  and  the  courts  shall  ren- 
der Judgment  for  no  greater  sum  than  the 
balance  found  due  after  deducting  the  pay- 
ments of  mon^  or  pnq^wty  made  as  afore* 
said.  *  *  •"  Section  8582,  Oen.  St.  Kan. 
1901.  The  note  and  mor^ge  brtng  valid 
under  tbe  laws  of  the  state  where  executed, 
there  la  no  obstacle  In  the  way  to  their  en- 
forcement under  the  laws  ot  this  stat^  un- 
less It  be  because  of  plalntUTs  failure  to  com- 
ply with  sections  102S,  1026,  Her.  St.  188». 
before  bringing  suit,  as  section  3710,  Rev.  St 
has  no  application  to  each  mortgages. 
But-  If  It  has,  its  effect  is  to  invalidate  a 
mortgage  given  aa  security  to  a  Kansas  con- 
tract, and  is  as  to  such  contract  Invalid,  un- 
der the  fourteenth  amendment  of  the  fedwal 
Constitution.  AHgeyer  v.  LouMana,  166  U. 
S.  578,  17  Sup.  Ot  427.  41  L.  Bd.  832;  Bed- 
ford V.  Loan  AflBOclatlon,  181  U.  &  227,  21 
Sup.  Gt  D97.  45  L.  Bd.  884. 

For  these  Intimations,  the  Judgment  shonld 
be  reversed,  and  tbe  cause  remanded.  It  Is 
so  ordered.  All  concur. 


JEROWITZ  T.  KANSAS  OITT. 
(Court  of  Appeals  at  Kansas  0ty,  Bfo.  Jan.  4^ 

1904.) 

DVBOnva  STRUTS— DUTT  OP  HUMIOIPAUTT 

—INSTRUCTIONS. 

1.  In  an  action  for  Injury  from  a  defective 
street  It  fs  error  to  instmct  tlutt  it  is  the  dty*B 
duty  to  "keep  its  streets  ta  a  proper  state  of 
repair,  free  from  obstructions,  and  reasonabiy 
safe  for  travel,"  Instead  of  "In  a  proper  state 
of  repair,  free  from  obstructions,  so  that  thej 
will  be  reasooablr  safe,"  etc. 

2.  Where  other  instractions  clearly  lay  down 
the  rule  that  a  city  is  only  required  to  keep 
its  streets  in  a  state  of  repair  which  Is  rea- 
sonably safe  for  travel,  error  In  instructing 
that  it  should  keep  them  In  a  proper  state  of 
repair  and  reasonably  safe  is  harmless. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Willard  D.  ^11,  Special  Judge. 

Action  by  H.  D.  Jeioirits  against  Kansas 
City.  Judgment  for  plalntlir,  and  defendant 
appeals.  Affirmed. 

R.  J.  Ingraham,  for  appellant  L  J.  Bln- 
golsky,  for  respondent. 

BLLISON,  J.  This  action  Is  for  damages 
which  xdalntlff  suffered  by  reason  of  an  In- 


Jury  to  his  horse  which  Iw  was  driving  alone 
one  of  the  streets  of  the  defendant  dty. 
Plaintiff  charges  the  injury  to  have  been  oc- 
casioned by  itefendant  permitting  an  excavs- 
tlon  in  such  street  to  remain  improperly 
filled  so  as  to  leave  a  sudden  depression,  into 
which  the  horse  stepped.  Tbe  Jodgmrat  in 
the  trial  court  was  for  the  plaintiff. 

The  only  point  made  for  reversal  which 
was  mentioned  In  the  motion  for  new  trial 
relates  to  tbe  third  Instruction  for  plaintiff, 
wherein  it  was  declared  "that  it  waa  the  duty 
of  Kansas  City  to  keep  Its  streets  in  a  proper 
state  of  repair,  free  from  olwtructlona,  and 
reasmably  safe  for  travel.**  The  oltfeetitm 
to  this  instroctton  is  tiiat  It  Imposes  a  greater 
bnrden  of  duty  upon  tbe  Aty  than  can  be 
l^Uy  required.  It  win  be  noticed  ttiat  It 
requires  that  the  street  shall  be  kept  In  "inrop- 
er  state  of  repair,"  as  well  as  **free  from 
obstmctiona,"  and  also  **reasonably  safe  fOr 
travel.**  That  la  to  say,  the  dty  la  reqirired 
to  do  those  three  things  aa  lndep«ident  and 
separate  duties,  neither  having  reference  to 
the  othOT.  According  to  that  instmctkm,  tbe 
city  Is  not  only  to  keep  the  street  bi  *'pnf>er" 
repabr,  hut  it  must  keep  it  flee  tnm  aD  ob- 
structions, and  it  must  also  keep  It  leaaon- 
ably  safe  for  travel.  The  Instruction  should 
have  been  so  written  that  the  "propo-  state 
of  repair"  and  the  freedom  "from  obatroc* 
tlons"  would  have  referred  to  and  been  quaU- 
fled  by  the  "reasonably  saffe  for  travd."  It 
then  would  have  read  that  It  was  tbe  duty  of 
the  dty  to  keep  ito  streets  in  a  proper  stote 
of  repair,  free  from  obstructions,  so  that  they 
would  be  reasonably  safe  for  travel  That 
is  all  the  la'w  requires.  Blake  v.  8t  I^Riis, 

40  Mo.  S69;  Smith  v.  8t  Joseph,  45  Mo.  440: 
Welsh  T.  St  Louis,  78  Ma  71;  Vogelgesang 
T.  St  Louis,  180  Afo.  1S7,  40  8.  W.  603;  Koas- 
man  v.  St  Louis,  168  M«.  299^  04  a  W.  SlSl 
It  is  true  that  the  Judgment  ms  affirmed  In 
the  case  of  Russdl  v.  Columbia,  T4  Mo.  480, 

41  Am.  Rep.  82S,  In  whldi  an  instmctkm  was 
given  stating  that  It  was  the  duty  of  tbe  dty 
to  keep  Its  streets  "In  a  proper  state  of  re- 
pair,  free  from  obstructions,  and  safe  for 
travel."  But  the  pcrint  h&%  wu  not  made 
on  that  instruction,  and  It  Is  clear  that  It  does 
not  state  tbe  law  as  it  waa  announced  by 
the  SuiHeme  Court  botb  boTore  and  since.  It 
will  be  noticed  that  it  requires  that  the  street 
must  be  kept  "sate,"  and  not  reasonably 
safe;  the  Intbet  being  the  universally  nco^ 
nl»d  duty.  In  stating  the  duty  of  Ihe  dty 
in  ttiat  case  the  court  dtra  cases  whldi  lisve 
been  theretofore  4edded,  via.,  Blake  ▼.  St 
llioula  and  Welsh  St  Louis,  supra,  wbne 
the  duty  Is  correctly  stated  to  be  to  ke^  Its 
streets  "In  a  pn^er  state  of  r^Ir,  free  trom 
obstructions,  so  that  they  will  be  reasonably 
aafe  for  travel."  And  sudi  Is  the  dvty  as 
defined  In  the  latest  cases  from  the  Supreme 
Court,  dted  above.  And  so  It  has  been 
reversible  error  for  an  Instruction  to  omtr 
the  word  "reasonably"  as  a  qualification  to 
the  Btreeta  bdng  safb  Smith  t.  Brunswick. 
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61  Ma  Afip,  678;  WbIIIb  Westport,  82  Ma 
App.  622.  Yet  it  bM  been  held  In  Bnrdoin  t. 
Trenton,  U6  Ma  368,  22  8.  W.  728,  that  sIt- 
ing  an  Instruction  with  fault  similar  to  this 
one  waa  not  reversible  error  In  cases  where 
other  Instmctions -cleariy  laid  down  the  role 
that  the  clt7  was  only  required  to  keep  Its 
streets  In  a  state  of  repair  reasonably  safe 
for  travel.  In  this  case  that  was  done  not 
only  in  other  instnxctlon^,  bat  In  other  parts 
of  the  one  we  are  discnsslng.  On  authority 
of  thnt  case  we  must  therefore  afflrm  the 
judgment.  All  concor. 


STEPHENS  T.  0AS8ITT. 
(Court  «(  Appeal*  at  Kansas  Qty,  Ma  Jan.  4, 

1904.) 

PROBATB  COURTS-LEOAL  SBRTICBS  TO  KXBO- 
UTORS— UNALLOWED  CLAIM— JURIS- 
DICTION—3T  AT  UTES . 

1.  Legal  services  rendered  an  execator  are 
espenses  of  admtniBtration,  and  cannot  be  re- 
covered in  an  action  against  tbe  executor  andl 
ftUoned  as  a  claim  against  the  estate. 

2.  Probate  coiurta  nave  no  jurisdiction  of  an 
action  against  an  executor  (or  legal  services 
rendered  him  before  an  allowance  of  a  claim 
a;^ninst  tbe  estate  therefor,  under  Rev.  St. 
1S90,  S  223,  granting  such  courts  jurisdiction 
ouljT  to  adjudicate  matters  on  settlements  made 
with  executors  and  administratorg. 

3.  Rev.  St.  1899,  i  191,  providing  that  any 
person  having  a  demand  against  an  estate  may 
establish  tbe  same  by  the  judgment  or  decree 
of  some  court  of  record  in  the  ordiaarr  course 
of  proceeding;  la  Intended  to  give  droolt  courts 
junsdlcticn  to  establish  demands  against  the 
estate  of  deceased  persons,  and  can  In  no  sense 
he  constnied  as  conferring  Jorisdiction  on  cir- 
cuit courts  to  adjust  tbe  claims  of  the  executors' 
or  admlnlftrator  for  his  swlces  and  expenses 
against  the  estate  in  his  bands. 

Appeal  from  Circuit  Court,  Unn  County. 

Action  by  E.  R.  Stephens  against  Arm- 
strong Casslty.  executor  of  the  will  of  Pres- 
ley Pound  deceased.  From  an  order  auatain- 
1^  demurrer  to  platntifrs  complaint,  he  aj^- 
peels.  Affirmed.  * 

B.  R.  Stephens,  for  appellant  O.  F.  Libbj 
and  Harry  K.  West,  for  respondent 

BROADDUS,  S.  The  plaintiff  began  his 
■nit  bi  the  circuit  court  against  the  defendant, 
as  executor  under  the  will  of  one  Presley 
Pound,  deceased,  for  compensation  for  serv- 
ices as  an  attorney  and  counselor  at  law  ren- 
dered said  executor  in  his  management  as 
such  of  said  estate.  A  petition  was  filed  set- 
ting out  the  facts,  to  which  a  demurrer  was 
interposed,  which  the  court  sustained  on  the 
ground  that  It  had  no  Jnrisdictlon  of  the  case. 
The  plaintiff  appealed,  and  contends  here 
that  the  court  below  committed  error  In  sus- 
talnlDg  said  demurrer,  dtlng  certain  deci- 
sions of  the  Supreme  Court  of  Missouri  to  up- 
hold his  contention,  to  wit,  Gamble  v.  Gib- 
son, 50  Mo.  G85,  and  State  ex  rel.  v.  Tlttmann, 
1<^  Mo.  553,  15  S.  W.  936.   The  first,  on  the 

S 1.  Sm  BxeeubHTs  and  AdmlnlstratorB,  voL  H. 
CanL  Die.  i  UU. 

77  8.W.-69 


Qoestlon,  only  holds  that  an  administrator 
or  executor  may  avail  himself  of  the  aid  of 
legal  counsel,  for  the  value  of  whose  services 
he  may  charge  and  ciedit  against  the  estate 
in  his  bands.  The  second  decides  that  taxes 
accruing  on  a  personal  estate  In  tbe  hands  of 
the  administrator  after  the  death  of  the  de- 
ceased are  demands  against  hla  ratate  within 
the  meanhog  of  the  law,  and  may  be  estab* 
Ushed  as  such  either  before  the  probate  or 
drcttlt  court  Neither  case  has  any  applica- 
tion to  tbe  question  nnd»  consideration  here. 
The  plaintlfrs  demand  is  not  strictly  speak- 
ing, a  claim  against  the  decedent's  estate,  but 
one  against  the  executor  thereof.  Legal  serv- 
ices rendered  an  administrator  or  executor 
are  but  expenses  of  the  administration,  and 
ahonld  be  allowed  as  such  only,  and  until 
they  are  so  allowed  they  do  not  become  de- 
mands against  tbe  estate  of  the  decedent 
And  the  protmte  courts  only  have  Jurisdic- 
tion to  adjudicate  such  matters  on  settle- 
menta  mate  with  administrators  and  execu- 
tors. Section  228,  Rev.  St  1899.  Section  191. 
Id.,  Is  intended  to  give  to  circuit  courts  Juris- 
diction to  establish  demands  against  the  es- 
tate of  deceased  persons,  and  can  bi  no  sense 
be  construed  as  conferring  jurisdiction  to  ad- 
just the  claims  of  the  execator  or  adminis- 
trator for  Ills  services  and  expeues  against 
the  estate  In  his  hands.  The  sole  Jurisdic- 
tion In  Uiat- matter  is  in  tbe  probate  court 
The  cause  Is  afBrmed. 


HAIB  V.  EDWARDS  et  aL 

(Court  «f  Appeals  at  Kansas  Otty,  Mo.  Jan.  4, 
1904.) 

NOTB-mn>INO  AHONO  DHCBDBNT'S  EFFECTS- 
PRBSUHFTION  OF  0WNERSHIP-8VFFI- 
CIENCT  OP  EVIDENCE. 

L  Evidence  In  an  action  by  an  executrix  on 
a  note  held  insufficient  to  show  that  decedent 
was  the  owner  of  the  note,  fonad  among  his 
effects. 

2.  The  mere  feet  that  a  note  not  payable  to 
bearer,  and  not  indorsed,  is  found  among  tbe 
effects  of  a  decedent  who  was  not  the  payee, 
raises  no  presumption  that  he  was  the  owner. 

Appeal  from  Circuit  Court  Linn  County; 
Jno.  P.  Butler.  Judge. 

Action  by  Isabelle  Hair,  as  executrix  of 
tbe  last  will  and  testament  of  R.  M.  Hair,  de- 
ceased, against  R.  J.  Edwards  and  others. 
Judgment  for  defendants,  and  plalntlfl!  ap- 
peals. Affirmed. 

West  &  Bresnehen,  for  appellant  A.  L. 
Pratt  and  Bums  &  Bnms^  for  respondents. 

BR0ADDU3,  J.  This  suit  was  begun  la  a 
justice's  court,  where  It  was  tried  and  ap- 
pealed to  the  circuit  court,  where  it  was 
again  tried;  and,  the  Judgment  being  against 
the  plalntifT,  she  appealed  to  this  court 

The  action  is  founded  upon  a  negotiable 
promissory  note  executed  by  defendants,  and 

V  2.  Sm  Bills  aad  Notas,  vol.  7,  Cent  Dig.  U  Un, 
1826. 
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ptTftble  to  (me  J.  U.  Jotuucm,  tetafl 
March  U,  1901,  and  payable  in  SO  daya  attflr 
date.  There  1b  no  Indorsement  of  the  notfl^i 
and  no  written  transfer  of  any  Idnd  to  B, 
M.  Hair,  the  plaintiff's  testetor,  who  died  In 
November  of  said  year.  It  was  shown  at  the 
trial  that  tbe  note  In  qaestlon  was  delivered 
by  the  executrix  to  T.  U.  Bresnehen,  her  at- 
torney, fbr  collection,  bnt  there  Is  no  direct 
evidence  that  Hair  died  wtfh  It  In  his  poa- 
session.  However,  it  may  be  reasonably  tai- 
ferred  from  all  the  testUnony  that  such  was 
the  fact  N.  B.  Wannamaker  testlfled  as 
followB;  '1  was  one  of  the  appraisers  and 
clerk  of  tbe  appratoer  at  tbe  time  tbe  Inven- 
tory of  tbe  esteto  of  Richard  Hair  was  token. 
After  that  time  I  thtaik  I  was  representing 
the  plalntlfl,  as  executrlz  of  her  husband's 
estate^  vrlth  reference  to  tbe  collection  of  this 
not^  and  all  of  tbe  notes.  I  Interviewed  the 
defendant  Bdwards  with  reference  to  tb» 
note  in  controversy  some  time  along  In  Feb- 
ruary. I  was  In  Hr.  Brinkley*8  office,  and 
Mr.  Edwards  was  ther&  I  told  him  (Mr.  Ed- 
wards) that  Mrs.  Hair  bad  asked  me  to  ask 
falm  when  be  would  pay  that  note,  and  he  said 
that  be  was  pushed  now,  and  that  it  would 
not  be  convenient  for  him  to  pay  It  now,  but 
long  about  the  let  of  June  be  said  be  would 
begin  paying  the  note— about  f40  pa  month 
until  It  was  paid.  In  about  a  month  or  two 
afterwards  I  met  Mr.  Edwards,  and  be  said: 
*I  made  payments  on  that  note.  I  bold  re- 
ceipts for  payment  on  that  note.'  He  walked 
with  me  up  to  Mrs.  Hair's  house.  Mrs.  Hair 
and  Mr.  Hays  were  tbere.  He  showed  them 
this  receipt.  He  said  he  got  the  receipt  from 
R.  M.  Hair.  He  also  said:  *I  hold  two  otner 
receipts,  which  I  have  not  with  me.'  He  said 
Mr.  Hair  had  brought  a  man,  and  Introduced 
him  as  J.  M.  Johnson,  and  those  receipts 
were  obtained  from  that  man,  and  he  want- 
ed credits  for  those  receipts.  He  did  not 
make  any  objection  to  paying  the  balance; 
simply  claimed  to  have  some  receipts."  Wan- 
namaker further  testified  that  he  did  not 
have  the  note  at  the  time  of  said  conversa- 
tions, and  the  same  was  not  exhibited  to  de- 
fendants. Edwards  also  told  David  Hays 
about  three  months  prior  to  the  death  of  Hair 
that  he  still  owed  him  about  $173  or  |I75  on 
the  note.  At  the  conclusion  of  plalntHTs 
testimony,  the  Jury,  at  the  direction  of  the 
court,  returned  a  verdict  for  the  defendants. 

The  declaration  of  one  of  tbe  defendants 
to  witness  Hays  before  the  death  of  Hair 
that  he  owed  Hair  the  note,  and  to  witness 
Wannamaker  that  he  would  pay  the  note,  less 
certain  credits  which  he  claimed,  were  scarce- 
ly evidence  of  ownership.  They  were  more 
In  tlie  nature  of  admissions  of  the  debt 
Such  declarations  would  not  be  evidence  In 
a  controversy  between  plalntlCT  and  John- 
son, the  payee  of  the  note,  as  to  the  question 
of  ownership.  And  the  statement  of  defend- 
ant that  Hair,  In  his  lifetime,  brought  a  man, 
and  Introduced  him  as  J.  M.  Johnson,  who 
gave  bis  recelpto  for  paymento  made.  Is  as 


consistent  wltb  Jt^hDSoa's  ownenhip  of  tbe 
note  as  with  that  of  Hair's.  It  wouhi  be  s 
reasonable  inference  from  such  facts  that 
Hair  ma  only  acting  as  JtAnaon's  agent  for 
collection.  It  seema,  therefore,  tlut  the  ca&e 
most 'either  stend  or  fall  vgon  the  theory  of 
plaintiff  that^  Hair  having  died  In  the  posse- 
sion of  the  note,  tiie  law  raises  tbe  presump- 
tion or  the  intorence  that  be  was  tbe  owner. 
Tbe  general  rule.  It  la  tme,  la  tiiat  posses- 
sion ct  p«sonaI  property  Implies  ownership* 
but  this  rule  does  not  B.pg\j  to  negotiable 
promissory  notes  not  payable  to  bearer  or 
bolder.  Plaintiff  relies  much  on  tbe  case  of 
Onmmlnga'  Batate,  153  Pa.  397,  25  AtL  1125. 
Bnt  there  the  deceased  bad  beaa  in  posses- 
sion of  certain  canal-loan  bonds  for  more 
than  80  years,  and  for  21  years  after  fh^ 
bad  been  rei^stered  In  tiie  name  of  claimant's 
husband,  who  during  all  said  time  had  made 
no  claim  wbate  w  to  tbelr  ownership.  Tbese 
bond%  we  presume,  were  payable  to  bearer, 
as  bonds  of  like  character  usually  are,  and 
In  that  respect  differed  from  tbe  note  In  suit. 
Tbe  court  beld  tbat  nnder  the  facte  the  pre- 
sumption was  that  the  deceased  was  tbe 
owner.  Bnt  the  decision  of  the  case  was  not 
based  upon  tbe  mere  fact  that  tbe  bonds 
were  In  the  possession  of  deceased  at  the 
time  of  his  death.  Other  cases  dted  by  plain- 
tiff have  no  application,  save  tbat  of  Tapley 
T.  Herman,  95  Mo.  App.  637.  69  8.  W.  -iSi, 
wherein,  in  speaking  of  the  note  In  contro- 
versy, tbe  court  says:  "The  paper  Itself  was 
produced  in  evidence  by  plaintiff  as  the  exec- 
utor of  Hosea  Tapley.  From  tbat  fact  It 
may  be  fairly  Inferred  that  the  document 
belonged  to  Hosea  at  the  time  of  his  death." 
The  note  was  made  payable  to  "Whose  Tat- 
ley."  Instead  of  Hosea  Tapley,  and  the  eti- 
dence  went  to  show  that  Hosea  Tapley  was 
the  person  Intended;  and  the  decision  of  tbe 
court  that  It  was  competent  to  ao  show  Is 
good  law,  but  the  dictum  that  mere  posseq- 
sion  of  a  promissory  note  by  an  executor  is 
a  fact  from  which  ownership  may  be  in- 
ferred is  not  supported  by  any  of  the  text- 
writers,  or  by  the  declslona  of  any  of  the 
courts,  so  far  as  we  have  been  able  to  a- 
amine.  The  general  rule  Is  that  the  posses- 
sion of  a  note  not  payable  to  bearer,  nor  in- 
dorsed In  blank  by  a  third  person,  is  not 
prima  facie  evidence  of  ownership.  Dom  v. 
Parsons,  56  Mo.  601.  And  "the  possession  of 
an  unindorsed  note  does  not  relieve  the  hold- 
er from  the  presumptlou  that  the  note  stiil 

'  belongs  to  the  payee."   Rice  v.  McFardland. 

I  41  Mo.  App.  4S8:  Richardson  t.  Drug  Co.. 
02  Mo.  App.  515,  60  8.  W.  30S:  Tiedeman  oh 
Com.  Pap.  S  dOi,  p.  524;  Daniel  on  yn- 
Inst  (3d  Ed.)  H  574,  664a.  741.  It  U  not  de- 
nied that  this  Is  the  general  rule,  but  the  rule 
Is  different  where  sucb  paper  Is  found  In  the 
effects  of  a  deceased  person,  for  tbe  reason 
that,  as  he  can  no  longer  speak,  the  maker 
ought  to  be  required  to  show  the  truth  of  the 
matter.  Tbia  theory  leaves  out  ot  considera- 
tion tiie  statute,  wlilch  also  doeee  tlie  mentk 
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of  'Uw  nuiker,  tiitui  proh&iltiiig  talm  fiom  di^ 
iDff  tbat  whldi  ^lalDtur  Ingtets  be  staonld  do. 

For  tbe  reaacuui  glTen,  ttw  cause  li  ■fflrmad. 
All  cuucur. 


ST.  LOUIS  POLICE  RELIEF  ASS'N  t. 
STRODE  et  aL 
tOoort  ef  AvpMla  at  St.  Looie,  Mo.  Dec.  lfi» 
•  18030 

FRATERNAL  INSQRANOB  —  BaNXFtCXARIBS  - 
RIQHTS-DESIONATION  —  CHANOB  —  COHPLI- 
ANCB  WITH  REGULATIONS— WAIVER. 

1.  A  benefidary  has  no  Tested  interest  In  a 
benefit  certificate  until  the  death  ot  the  person 
iDsured,  nor  have  his  heirs  at  law,  to  whom  the 
certificate  Is  payable  in  case  of  a  failure  to 
designate  a  beneficiary,  and  insured  Is  at  lib- 
erty, until  his  deatli,  to  change  the  beneficiary 
at  will. 

2.  While  the  regulatioDS  of  a  fratwnal  In- 
snrance  association  respecting  a  chunge  of  ben- 
eficiary should  be  followed,  there  are  well  es- 
tablished exceptions  to  literal  compliance — as 
where  the  sodetr  waives  a  strict  obaervance  of 
ita  own  rules,  where  it  is  beyond  the  power  of 
insured  to  comply  literally  with  such  regula- 
tions, or  where  insured  has  done  all  in  his  pow- 
er to  change  the  benefldaiy,  bnt  death  inter- 
venes before  tlie  full  oonaninmation  of  the 
change. 

8.  Where  a  former  member  of  a  police  relief 
association  resumed  his  membership  on  rejoin- 
ing the  force,  the  designation  of  bis  wife  as 
beneficiary,  made  during  bis  earlier  member^ 
ship,  continuing  of  record  with  the  associa- 
tion, the  most  that  was  necessary  to  continue 
the  designation  of  the  wife  as  payee  was  a 
formal  or  informal  ratification  of  such  designa- 
tion hr  the  member,  acceptable  to  the  associa- 
tion. 

Appeal  from  St  Louis  Circuit  Court;  Waz^ 
wick  Hough,  Judge. 

Interpleader  by  the  St  Louie  Police  Belief 
Asaoclatloa  against  Garrard  Strode,  public 
administrator,  as  administrator  pendente  lite 
of  the  estate  of  Margaret  Tlerney,  deceased, 
and  William  Tlerney,  administrator  of  the 
estate  of  Mary  Tiemey,  deceased,  and  oth- 
ers. From  the  Judgment  rendered,  Garrard 
Strode,  administrator,  appeals.  BeTersed. 

T.  L.  Anderson,  for  appellant  B.  M.  Nlcli- 
ols,  for  respondent 

Statement 

REYBURN,  J.  The  plaintiff,  a  beneficial 
society  Incorporated  tinder  the  laws  of  the 
state  pf  Missouri,  and  especially  an  act  of 
the  General  Assembly  entitled  "An  act  an- 
tliorlzlng  the  formation  of  a  police  relief  as- 
Eoelatlon  in  any  city  having  over  one  hun- 
dred thousand  Inhabitants,"  approved  March 
12,  1881  (Laws  Mo.  18S1,  p.  87),  paid  Into 
court  the  amount  of  mortuary  fund  accruing 
upon  decease  of  Michael  Tiemey  by  virtue  of 
his  membership  In  the  plaintiff  association, 
and  -obtained  an  order  of  Interpleader  by  de- 
fendants, the  rival  claimants  to  said  fund, 
who  Interpose  their  respective  rights  thereto 
In  pleadings  following: 

"Now,  at  this  day,  come  defendants  Wm. 

f  1.  See  Inrannce,  vol.  S8,  Cent  Dig.  t|  1951,  ISU. 


HenuiT  ajid  Bllen  Tiemey,  Wm.  Tlem^.  md- 
mlnlatratOT  oC  tiie  estate  of  Mary  Tlemeyt 
deceased,  of  the  dty  of  St  Louis,  Missouri, 
Maiy  B.  Rust,  of  Mandiester,  New  Hami>- 
shiie,  Mark  Tiemey  and  Patrick  Tiemey,  of 
connly  Oalway.  Ireland,  and  for  answer  to 
the  petltton  of  Interpleader  filed  herein  say 
that  they  admit  that  the  plaintiff.  St  Louis 
Police  Belief  Association,  Is  a  corpwatlon, 
and  as  sudi  a  beneflclaiy  society,  incorporat- 
ed mider  the  laws  of  the  state  of  Missouri, 
and  eqwdally  under  an  act  of  the  General 
Assembly  of  the  state  of  Hissonrl  entitled 
'An  act  aothorising  the  formation  of  a  police 
relief  association  in  any  city  having  over  one 
hundred  thoasand  inhabitants,'  approred 
March  12,  1881,  and  other  acts  amendatory 
thraeto,  as  averred  In  said  petition.  These 
defendants  furtiier  admit  that  the  plaintiff's 
charter,  constitution,  and  by-laws  contain  the 
rates  governing  its  relation  to  Its  members, 
and  that  no  certificate  of  membership,  or 
beneficiary  certlflcate,  or  policy  is  issued  b; 
It;  that  section  1  of  article  2  of  its  charter 
states  the  object  of  ite  formation  to  be  for 
the  purpose  of  creating  a  fund  for  the  pur- 
pose of  affording  relief  to  such  members  of 
the  association  as  may  become  sick,  disabled, 
Incapadtated  by  long  years  of  service;  and, 
second,  for  the  purpose  of  aiding  the  families 
of  police  officers  who  may  die  while  mem* 
bers  in  good  standing  of  said  association,  as 
aTerred  in  said  petition.  These  defendants 
further  admit  tbat  by  section  4  of  article  7 
of  plaintiff's  constitution  provision  is  made 
for  death  benefits  as  follows:  *Sec  4.— Death 
Whenever  any  member  of  the  police  forces 
who  Is  a  member  of  this  association,  shall 
die,  the  sum  of  two  thousand  dollars  shall  be 
paid,  within  thirty  days  after  his  demise,  to 
such  person  or  persons  as  he  may  have  deslg* 
nated  in  tbe  books  of  the  association.  If  he 
shall  have  failed  to  designate,  it  shall  be 
paid  to  his  heirs  at  law.  In  accordance  with 
tbe  law  of  descent  and  distribution.  If  he 
shall  have  faUed  to  deedgnate  and  has  no 
heirs  at  law.  It  shall  then  revert  to  the  a»< 
Bodatlon*— as  averred  in  said  petition.  These 
defendants  further  admit,  as  averred  in  said 
petition,  that  section  2  of  article  1  of  tbe 
plaintiff's  constitution  provides  tbat  member' 
ship  in  the  plaintiff's  said  association  shall 
terminate  whenever  an  individual  member 
shall  cease  to  be  a  member  of  the  police 
force  of  the  dty  of  St  Louis.  These  de- 
fendants further  ■  admit  as  averred  In  said 
petition,  that  one  Michael  Tiemey  was  ap* 
pointed  a  member  of  the  police  force  of  the 
city  of  St  Louis  on  the  21st  day  of  August, 
1^.  and  that  he  was  on  the  25th  day  of 
April,  1000,  duly  elected  a  member  of  the 
St  Louis  Police  Relief  Association,  plaintiff 
herein,  and  that  he  died  on  the  19th  day  of 
May.  1901,  while  a  member  in  good  standing 
of  the  said  Police  Relief  Assodation,  and 
while  a  member  of  the  police  force;  and  that 
at  the  time  of  the  death  of  the  said  Michael 
Tiemey  he  left  survlvihg,  as  heirs  at  law» 
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under  tlie  statute  of  descent  and  distribution 
of  tbe  state  of  Mlssoori,  no  child  or  cblldren, 
but  his  father,  Mark  Tlomey,  and  a  brother, 
Patrick  Tlerney,  of  county  Oalway,  Ireland; 
talB  mother,  Mary  Tlemey,  of  tbe  same  plac^ 
who  has  since  deceased,  and  npon  whose  e»* 
tate  William  Tierney,  of  the  city  of  St  Louis, 
has  qualified  as  administrator,  and  who  Is  a 
defendant  herein.  That  the  said  Michael 
Tlemey  also  left,  him  surviving,  a  sister, 
Mary  B.  Rust,  of  the  city  of  Manchester,  In 
the  state  of  New  Hampshire,  and  William 
Tiemey  and  Ellen  Tlemey,  brother  and  8i»- 
ter,  of  the  city  of  St  Louis,  Missouri,  de- 
fendants herein.  These  defendants  further 
admit  that  they  have  made  demand  upon  the 
said  St  Louis  Police  Relief  Association  for 
tbe  benefit  accorded  to  tbe  said  Michael 
Tlemey  as  a  member  thereof,  for  the  sum 
of  two  thousand  dollars,  and  that  they  claim 
to  own  tbe  same,  and  are  entitled  to  receive 
tbe  same  under  and  Vy  virtue  of  the  con- 
stitution and  by-laws  of  the  said  association. 
And  these  defeodants  further  admit  that  the 
said  Michael  Tlemey  left,  blm  surviving,  bis 
wife,  Margaret  Tlemey,  and  that  she  de- 
parted this  life  on  or  about,  to  wit.  the  8th 
day  of  November,  1901,  and  that  thereafter, 
on,  to  wit  the  12tb  day  of  November,  1901,  a 
certain  Instmment  purporting  to  be  the  last 
win  and  testament  of  the  said  Margaret  Tler- 
ney  was  probated  In  the  probate  court  of  the 
city  of  St  Louis,  Missonrl,  and  that  on  said 
date  the  defendant  William  Hannon  was  duly 
appointed  administrator  of  the  estate  of  the 
said  decedent,  Margaret  Tlemey,  and  duly 
qualified  as  administrator  cum  testamento 
annexe;  that  thereafter,  to  wit,  on  the  2l8t 
day  of  December,  1901,  a  suit  contesting  the 
said  will  was  filed  in  the  circuit  court  of  the 
city  of  St  Louis,  and  letters  of  admlnlstra* 
tlon  granted  to  said  William  Hannon  were 
by  the  said  probate  court  revoked,  and  the 
defendant  Garrard  Strode  was  appointed  ad- 
ministrator pendente  lite  of  the  estate  of  the 
said  Margaret  Tierney,  deceased,  and  that 
the  said  defendant  Garrard  Strode  Is  now  In 
charge  of  the  said  estate  of  Margaret  Tler^ 
ney,  deceased,  as  such  administrator.  And 
these  defendants,  further  answering,  say  that 
they  deny  each  and  every  other  allegation  In 
said  petition  contained  not  herein  specially 
admitted,  or  any  knowledge  or  Information 
thereof.  And,  further  answering,  these  de- 
fendants say  that  the  said  Michael  Tiemey 
did  not,  in  accordance  with  section  5  of 
article  1  of  the  constitution  of  the  said  plaln- 
tUf  association,  designate  a  person  or  per< 
sons  on  tbe  books  of  said  association  as  ben- 
eficiary or  beneficiaries  of  said  relief  fund 
between  the  hours  of  9  and  11  a.  m.  on  the 
third  day  after  the  said  Michael  Tlemey  had 
become  admitted  to  the  membership  of  said 
association,  as  provided  in  said  section  5  of 
article  1  of  said  constitution  of  said  associa- 
tion; that  by  said  section  5  of  article  1  of 
•aid  constitution  it  Is  provided  that  when 
an  applicant  is  admitted  to  membersbip  he 


shall  call  at  the  ofBce  of  Oie  asHMlfttloa  be* 
tween  the  hours  of  9  and  11  a.  m.  on  the 
third  d^  after  be  has  been  admitted  to 
membership,  and  designate  on  tbe  'Deatb 
Benefit  Bec<»>d'  the  disposition  of  his  death 
benefit  fund.  And,  further  answering,  these 
Interpleadears  say  that  In  detonlt  of  lilm  (tba 
said  member)  so  designating  a  person  or  per- 
sons upon  tbe  aald  'Death  Benefit  Becord,' 
as  aforesaid,  the  said  death  benefit  fund  will 
be  paid  to  his  heirs  at  law.  In  acccHrdance 
with  the  law  of  descent  and  distribution. 
Further  answering,  these  Interpleaders  say 
that  never  at  any  time  after  August  21, 1899. 
when  tbe  aald  Michael  Tiemey  again  be- 
came  a  member  of  said  police  force  of  tbe 
city  of  St.  Louis  and  a  member  of  aald  St 
Louis  Police  Rell^  Association,  did  he  desig- 
nate his  wife,  Margaret  Tierney,  aa  bene- 
ficiary of  said  relief  fund,  and  never  Intend- 
ed to  exercise  the  power  of  appointing  said 
relief  fund  for  the  use  of  tbe  said  Haigaret 
Tlemey,  but  Intended  always  that  tbe  same 
should  be  carried  by  the  provisions  of  the 
contract  as  detailed  In  section  4  of  article 
7  of  tbe  constltutiw.  wherein  It  la  provided 
that,  If  the  member  of  said  association  failed 
to  designate  In  the  manner  and  form  as  pr6- 
Tlded  by  said  section  5  of  article  1  of  the 
constitution,  the  funds  shall  pass  to  and  vest 
In  the  heirs  at  law  under  tbe  statute  of 
descent  and  distribution  of  the  state  of  Mis- 
souri. Furtho*  answering,  these  Interplead- 
ers say  that  they  are  the  beirs  at  law  under 
the  statute  of  descent  and  distribution  of  tbe 
state  of  Missouri,  and  that  by  virtue  of  said 
contract  or  provisions  of  said  section  5  of 
article  1  and  section  4  of  article  7  at  tbe 
constitution  and  by-laws  they  are  entitled  to 
the  said  fund,  and  claim  the  samew  Where- 
fore defendants  pray  the  honorable  court  for 
an  order  directing  the  clerk  of  this  court  or 
custodian  of  said  fund,  to  turn  over  the 
same  to  the  said  defendants^  and  to  that  end 
and  purpose  that  these  defendants  may  have 
judgment  therefor;  and  these  defendants 
further  pray  for  such  other  orders,  Judg- 
ments, and  decrees  In  the  prmisea  aa  may 
be  Just  and  ^oper,  and  for  tUa  tiiey  will 
ever  pray. 

"Now  at  this  day  come  defendants  Qarrart 
Strode,  administrator  pendente  lite  of  tbe  es- 
tate or  Mai^aret  Tlemey,  deceased,  and  Wil- 
liam Hannon,  administrator  cum  testamento 
annexo  of  the  estate  of  Margaret  Tlemey,  de- 
ceased, of  the  dty  of  St.  Louts,  Missouri,  and 
for  answer  to  the  petition  of  interpleader, 
and  to  the  answer  of  William  Tlemey,  Ellen 
Tierney,  Mary  E.  Rust,  et  al.,  filed  herein, 
say  that  they  admit  that  the  plalntUT.  St 
Louts  Police  Relief  Association,  Is  a  corpora- 
tion, and  as  such  a  beneficiary  society  Incor- 
porated under  the  laws  of  the  state  of  Mis- 
souri, and  especially  under  an  act  of  tbe  Gen- 
eral Assembly  of  the  state  of  Missouri  enti- 
tled 'An  act  authorising  tbe  formation  of  ■ 
police  relief  association  tn  any  dty  bavtae 
over  one  hundred  thousand  Inhabitants,'  ap 
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pnmtf  Uanh  28, 1881,  and  other  acta  amend- 
atorr  tiiereto,  as  aTerred  In  said  petition. 
These  d^endants  further  admit  that  the 
plaintiff's  charter,  constitution,  and  by-lawa 
contain  the  mles  governing  its  relation  to 
Ita  inembtts,  and  that  no  certificate  of  mem- 
bership or  beneficiary  certiflcate  or  policy  la 
issued  by  It.  These  defendants  further  ad- 
mit that  by  section  4  of  article  7  of  plaintlfTa 
constitution  prorlslon  Is  made  for  death  ben- 
efits as  follows:  'Sec.  4. — Whenever  any 
member  of  the  police  fcwce  who  Is  a  member 
of  tills  association  shall  die,  the  sum  of  two 
thousand  dollars  shall  be  paid  within  thirty 
days  after  his  demise  to  sncb  person  or  per- 
sons as  he  may  have  designated  in  the  books 
of  the  association.  If  he  shall  tiave  failed  to 
designate,  It  shall  be  paid  to  his  heirs  at  law 
In  accordance  with  the  law  of  descent  and 
distribution.*  Defendants  Oarrard  Strode, 
administrator  pendente  lit«  of  the  estate  of 
Margaret  Tlemey,  deceased,  and  William 
Hannon,  administrator  cum  testamento  an- 
nexe of  the  estate  of  Margaret  Tlemey,  de- 
ceased, further  admit,  as  averred  In  said  pe- 
tition, that  Michael  Tiemey  died  on  the  19th 
day  of  May,  1901,  while  a  member  In  good 
standing  of  aald  Police  Relief  Aasoclation, 
and  while  a  member  of  the  police  force,  and 
that  at  the  time  of  the  death  of  aald  Michael 
Tlerney  he  left  surviving  him,  as  heirs  at 
law  under  the  statute  of  descent  and  distri- 
bution of  the  state  of  Missouri,  no  child  or 
children.  And  these  defendants  further  ad- 
mit tliat  the  said  Michael  Tl^ney  left,  him 
s-jrvlvlog,  his  wife,  Margaret  Tlemey,  and 
that  she  departed  this  life  on  or  about  the 
8th  day  of  November,  1901.  and  that  there- 
after, tc  wit,  on  the  12th  day  of  November, 
1801,  a  certalu  Instrument  purporting  to  be 
the  last  will  and  testament  of  said  Margaret 
Tlerney  was  probated  In  the  probate  court  of 
the  city  of  St  Louis,  and  that  on  said  date 
the  defendant  William  Hannon  was  duly  ap- 
pointed administrator  of  the  estate  of  aald 
decedent.  Margaret  Tlemey,  and  duly  qual- 
ified as  administrator  cum  testamento  an- 
□exo;  that  thereafter,  to  wit,  on  the  21st 
day  of  December.  1901,  a  suit  contesting  the 
said  will  was  filed  in  the  circuit  court  of  the 
city  of  St.  Lonls,  and  letters  of  administra- 
tion granted  to  said  William  Hannon  were 
by  the  said  probate  court  revoked,  and  the 
defendant  Garrard  Strode  was  duly  appoint- 
ed admiulstratw  pendente  lite  In  the  estate 
of  said  Margaret  Tlerney,  deceased,  and  that 
said  Garrard  Strode  is  now  in  charge  of  the 
estate  of  said  Margaret  Tlomey  as  such 
administrator.  These  defendants,  Garrard 
Strode,  administrator  pendente  lite  of  the  es- 
tate of  Margaret  Tlerney,  deceased,  and  Wil- 
liam Hannon,  administrator  cum  testamento 
annexo  of  said  estate,  further  answering, 
state  that  article  2  of  section  1  of  the  char- 
ter of  the  St.  Louis  Police  Relief  Association 
thus  states  the  objects  of  Its  organization: 
'Section  1.— Objects.  The  objects  for  which 
the  aasociatioD  la  formed  are  to  create  a  fund 


tor  (1)  the  purpose  of  affording  rell^  to  such 
members  of  the  aasociatloa  as  may  become 
(a)  alck.  (b)  disabled,  (c)  incapacitated  by 
long  years  of  service;  (2)  aiding  the  families 
of  police  officers  who  may  die  while  members 
in  good  standing  of  the  association.'  And 
these  defendant,  farther  answering,  state 
tliat  Michael  Tlerney  was  appointed  a  mem- 
ber of  the  police  force  of  the  city  of  St.  Louis 
on  the  28d  day  of  April,  1889,  and  was  duly 
elected  a  member  of  the  St  Louis  Police  Re- 
lief Association  on  the  4th  day  of  Atigust, 
1880;  and  they  further  state  that  said  Mi- 
chael Tlemey,  on  the  19th  day  of  August 
1882,  duly  designated  his  said  wife,  Marga- 
ret Tlemey,  as  his  beneflclory  upon  the 
books  of  the  St  IjOuIs  Police  Relief  Asso- 
clation,  In  accordance  with  the  constitution 
and  by-laws  of  said  association.  And  these 
defendants  state  that  subsequent  to  the  time 
of  the  re-election  of  the  said  Michael  Tlemey 
to  membership  in  the  said  St  Louis  Police 
Relief  Association  on  the  26th  day  of  April, 
1900,  on  varioQB  occasions,  the  exact  dates 
being  to  these  defendants  unknown,  the  said 
Michael  Tieraey  ratified  the  said  above  des- 
ignation of  his  wife,  Margaret  Tiemey,  as 
his  beneficiary  of  the  said  death  benefit  fund, 
and  adopted  the  said  designation  of  August 
19,  1882.  as  his  designation  of  beneficiary 
under  his  renewed  membership  ia  said  asso- 
'  elation.  And  these  defendants  state  that  the 
I  said  Michael  Tlemey  did  legally  and  law- 
I  fully  designate  the  said  Margaret  Tiemey, 
his  wife,  as  his  lawful  beneficiary  of  the  said 
death  benefit  fund  of  said  association;  and 
upon  his  decease  as  aforesaid  the  said  Mar- 
garet Tlemey  was  entitled,  as  said  benefi- 
ciary, to  the  whole  of  said  fund  of  f 2,000,  as 
provided  in  section  4  of  article  7  of  the  con- 
stitution of  said  association,  and  that  defend- 
ant Garrard  Strode,  administrator  pendente 
lite  of  the  estate  of  aald  Margaret  Tlemey, 
is  now  entitied  as  such  to  aald  fund,  and  to 
the  fund  now  deposited  with  the  clerk  of 
this  court.  And  these  defendants  state  to 
the  court  that  defendants  William  Tlemey, 
Ellen  Tiemey.  and  Mary  El  Rust  Mark  Tler- 
ney, Patrick  Tlemey,  and  William  Tlemey, 
administrator  of  the  estate  of  Bfary  Tiemey, 
have  no  right  title,  or  interest  In  the  said 
death  benefit  fund  and  in  the  fnnd  deposited 
in  this  court  and  that  their  alleged  claim  la 
a  void  and  empty  XM^etense.  And,  further  an- 
swering, these  defendants  state  that  they 
have  no  knowledge  or  Information  as  Is  the 
legal  heirs  of  the  said  Michael  Tiemey  un- 
der the  statute  of  descent  and  distribution 
of  the  state  of  Missouri.  And,  further  an- 
swering, these  defendants  say  that  they  deny 
each  and  every  allegation  in  said  petition 
contained,  and  in  the  answer  of  William  Tler- 
ney, Ellen  Tiemey,  Mary  E.  Rust  William 
Tiemey,  administrator  of  the  estate  of  Mary 
Tlemey,  deceased,  M&i'k  Tlmiey,  and  Pat- 
rick Tlerney,  not  herein  specifically  admit- 
ted. These  defendnnts  state  that  they  have 
repeatedly  demanded  of  the  plaintiff  asso- 
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clatloQ  the  said  sum  of  $2,000.  which  Is  dne 
the  estate  ot  said  Margaret  Tlenief,  but  said 
aasociatiOD  has  refused,  and  still  refuses,  to 
pay  the  same  to  them  or  either  of  them. 
Wherefore  these  defendants  pray  this  hon- 
orable court  for  an  order  directing  the  clerk 
of  this  court,  or  the  cnatodlan  of  the  said 
fund,  to  turn  over  the  same  to  Garrard 
Strode,  administrator  pendente  lite  of  the 
estate  of  Margaret  Tlemey,  deceased,  and  to 
that  end  and  purpose  that  defendant  Gar- 
rard Strode,  administrator  pendente  Ute,  may 
have  Judgment  therefor,  and  these  defend- 
ants further  pray  for  such  other  orders,  Judg- 
ments, and  decrees  In  the  premises  aa  may 
be  Just  and  proper." 

The  cause  was  submitted  to  the  Jury  upon 
testimony  oral  and  documentary,  accompa- 
nied by  an  agreed  statement  of  facto  snlh 
atantlally  the  following: 

(1)  That  Garrard  Strode,  public  adminis- 
trator, city  of  St.  Louis,  as  such  is  In  chai^ 
as  administrator  pendente  lite  of  the  estate 
of  Margaret  Tlemey,  deceased,  and  William 
Hannon  Is  administrator  cum  testamento  an- 
nexo  of  estate  of  Margaret  Tlemey.  deceased, 
and  William  Tlemey  is  administrator  of  es- 
tate of  Mary  TIerney  deceased. 

(2)  That  plalntier,the  St.  Lonls  Police  Relief 
Association,  Is  a  corporation  organized  under 
the  proTlslons  of  article  10  of  chapter  21  of 
BoTlsed  Statutes  of  Missouri  of  1878,  and  of 
an  act  of  the  General  Assembly  of  the  state 
of  Missouri  entitled  "An  act  anthorlzlng  the 
formation  of  a  police  relief  association,"  etc., 
approved  March  12,  1881  (Laws  1881,  p.  87). 
That  a  tme  copy  of  the  constitution  and  by- 
laws of  said  association  )s  herewith  append- 
ed, and  marked  "Exhibit  A,"  and  made  a 
part  hereof.  That  by  section  1  of  the  consti- 
tution and  by-laws  of  said  St.  Lonls  Police 
Belief  Association  It  Is  provided  that:  "The 
following  persons  shall  be  eligible  to  mem- 
bership In  this  association:  AH  persons  who 
were,  on  the  twenty-eighth  day  of  Febmaiy. 
1900,  members  in  good  standing  of  this  asso- 
ciation, the  chief  of  police,  assistant  cUef  of 
police,  chief  of  detectives,  assistant  chief  of 
detectives,  inspectors,  secretary  to  the  chief, 
superintendent  of  the  Bertlllion  System,  su- 
perintendent of  stables  and  electrical  serv- 
ers, captains,  lieutenants  and  sergeants  of 
police,  detectives,  patrolmen  and  probation- 
ary policemen  of  the  police  force  of  the  dty 
of  St.  Louis."  That  among  the  provisions  In 
the  constltutiott  and  by-laws  are  the  follow- 
ing: 

"Sec.  2.  Termination  of.  Individual  mem- 
borshlp  herein  shall  terminate  whenever  <one) 
the  indtvidnal  shall  cease  to  be  a  member  of 
the  police  force  of  the  city  of  St  Louli; 
(tTto)  the  Individual  shall  refuse  for  three 
caleudar  months  to  pay  an  assessment,  ex- 
cept as  provided  by  article  II." 

"Sec.  5.  Designation  of  Beneflclaiy.  When 
an  applicant  Is  admitted  to  membership,  be 
filinll  call  at  the  office  of  the  association  be- 
tween the  hours  of  nine  and  eleven  a.  m.. 


OB  the  third  day  after  has  been  admitted 
to  membership,  and  designate  on  the  death 
benefit  record  tlie  disposition  of  hla  death 
benefit  Provided,  that  a  member  may 
change  his  beneficiary  by  notifying  the  sec- 
retary In  writing  of  his  desire  to  do  aow  and 
des^nating  the  change  deeired." 

"Section  4  of  article  1.  Death.  Wbeoever 
any  member  of  the  police  force^  who  is  a 
member  of  this  association,  shall  die,  the 
sum  of  two  thousand  dollars  shall  be  paid 
within  thirty  days  after  his  demise  to  micb 
person  or  persons  as  be  may  have  dedgnated 
on  the  books  of  the  assoclatloD.  If  he  aball 
have  failed  to  designate.  It  will  be  paid  to 
his  heirs  at  law,  in  accordance  with  the 
law  of  descent  and  distribution.  If  be  shall 
have  failed  to  designate,  and  has  no  heirs 
at  law»  it  shall  tben  revot  to  tbe  aaaoda- 
tlon." 

(8)  That  one  Michael  Tlemey  became  a 
member  of  the  police  force  of  the  dty  of 
St  Lonls  on  AprU  23.  1889,  and  on  August 
4,  1890,  said  Michael  TIerney  was  admitted 
as  a  member  of  tbe  said  St  Lonls  Police 
Relief  Association,  and  thereafter,  to  wit, 
August  19,  1882,  duly  designated  his  wife. 
Mai^ret  Tlemey,  on  the  death  benefit  record 
of  said  association  as  the  person  to  whom 
the  death  benefit  provided  by  the  said  asso- 
ciation should  be  made  payable  upon  tbe 
death  of  Michael  Tlemey,  said  designatioo 
taking  place  by  tbe  said  Michael  Tlemey 
writing  tbe  name  of  Margaret  Tlemey  In  a 
book  entitled  "Death  Benefit  Becord."  in  a 
column  which  was  beaded  by  the  word  "Ben* 
eficlarles,"  and  Jtme  SO,  1897,  the  said  Uicb- 
ael  Tlemey  resigned  from  the  police  force 
of  tbe  dty  of  St  Louis. 

(4)  That  said  Michael  Tlemey,  August  21, 
1899,  again  became  a  member  of  tbe  police 
force  of  the  dty  of  St  Louis,  and  tbeie* 
after,  to  wit,  August  25,  1900,  said  Mlcbad 
Tlemey  became  a  member  of  the  St  Louis 
Police  Belief  Association,  and  that  be  did 
not  sign  the  death  benefit  record  in  accord- 
ance with  section  6,  above  qtioted,  after  his 
readmlsslon  to  the  St  Lonls  Police  Belief 
Association.  That  the  St  Louis  Police  Re- 
lief Association  bad  no  certificate  ot  membei^ 
ship  or  beneficiary  certtflcates,  and  upon  aa 
officer  of  the  said  police  force  becoming  a 
member  of  the  association  he  would  write 
In  a  book  kept  for  that  purpose,  designated 
as  "Death  Benefit  ReconS,"  at  the  head  of 
which  appears  the  woid  "Benefldariea."  tbe 
name  or  names  of  tbe  person  or  persMM  to 
whom  be  intended  tbe  beneficial  fund  paya- 
ble at  his  death. 

(5)  That  Michael  Tlemey  departed  this  life 
May  19,  1901.  leaving,  him  surviving,  at 
bis  belrs  at  law.  the  following  named  per- 
sons: Wm.  Tlemey,  Ellen  Tlemey,  hla 
brothw  and  sister,  of  St.  Lods,  Ma;  Mark 
Tlemey,  bis  tetber,  and  Patrick  Tiemey,  bis 
brothM*,  of  county  Galway,  Irdand.  and  fall 
mother,  Mary  Tiemey,  since  deceased,  mod 
upon  whose  estate  William  Tlemey,  of  the 
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c]t7  of  St  Louis,  bas  duly  quallfled  as  admln- 
tBtrator;  aud  Mary  K,  Rust,  a  slater,  of  Man- 
cliester,  state  of  New  Hampshire.  That  said 
Michael  Tiemey  left  no  children  or  de- 
scendants him  surviving,  but  left  a  widow,  | 
Margaret  Tieruey,  who  departed  this  life 
about  the  8th  day  of  November.  1901,  and  of 
whose  estate  suld  Garrard  Strode,  public  ad- 
ministrator of  the  city  of  Bt  Louis,  is  in 
charge  as  administrator  pendente  lite^  and  ot 
which  said  Wm.  Hannon,  administrator  cum 
testamento  annexo  of  the  estate  of  Margaret 
Tiemey,  was  in  charge,  bat  whose  authority 
bas  been  suspended  by  reason  of  the  contest 
of  ber  said  will. 

(6)  That  at  the  time  of  the  death  of  the 
said  Michael  Tiemey,  May  19,  1901,  he  was 
a  member  In  good  standing  of  said  St.  Louis 
Police  Belief  Association,  and  was  also  a 
member  of  the  police  force  of  the  city  of  St 
IjOuIs. 

The  court  ordered  payment  of  the  fund  to 
William  and  Ellen  Tiemey.  William  Tier- 
ney.  administrator  of  Mary  Tteruey»  and 
Mary  E.  Kust  and  Mark  and  Patrick  Tiemeyt 
and  defendants  Strode,  administrator  p.  1. 
of  Margaret  Tiemey,  and  Haunon,  admlnle- 
trator  c.  t  a.  of  Margaret  Tiemey,  have  ap- 
pealed. 

Opinion. 

The  agreed  statement  and  teatlmonT  offo^ 
ed  established  that  Michael  Tiemey  died  on 
the  18th  of  May.  1901,  bequeathing  to  bis 
wife,  Kargaret  In  effect  all  Us  estate,  except 
920,  derlaed  to  Us  parents.  Snbsequently. 
Morember  8tb,  bla  widow  died,  derlaing  her 
estate  to  her  brother  and  alBter.  When  Tler^ 
ner  flnt  became  a  member  ctf  the  relief  as- 
'soctatlOD,  he  eonstltiited  bit  wife  ttie  benefi- 
ciary to  whom  the  beneSts  shonld  be  paid 
upon  his  decease  by  writing  ber  name  in  the 
record  book  entltlea  "Death  Benefit  Record*' 
nnder  the  colnmn  "Beneficiaries,"'  and  no  oth- 
er formal  designation  was  ever  made  by  him. 
When  be  again  became  a  member  of  tiie  aa- 
socfntloD  In  .Ajirll,  1900,  tbe  name  ot  his  wife 
continued  as  his  designated  benefldary  nnder 
the  orl^nal  anointment.  The  testimony  in- 
trodnced  tended  to  establish  by  the  custodian 
of  the  "Benefldary  Record"  that  section  6, 
preecrltdng  that  an  applicant  for  membership 
shonld  call  at  the  office  on  the  third  day  attae 
admission,  and  designate  the  disposition  de- 
sired of  the  death  benefit  waa  not  rigidly  In- 
sisted upon  nor  Inflexibly  enforced,  bnt  a 
member  was  permitted  to  make  such  designa- 
tion at  any  subsequent  date.  The  secretary 
of  plalntifl  testlfled  that  during  Tiemey's  Ill- 
ness his  fellow  officers  Dooley  and  Stone  had 
called  npon  him  to  take  the  book  of  the  as- 
■odatlan  to  Tlwney's  house  In  m&a  that  he 
might  designate  his  wife  as  benefldary,  and 
deponent  did  not  take  the  book,  becaiue  he 
did  not  consider  it  necessary,  as  Tiemey  had 
already  designated  his  wife  npon  the  books  of 
the  association.  Stone,  one  of  these  officers, 
stated  that  Tiemey  bad  requested  tbat  the 


secretary  bring  the  book  to  him,  bat  the  testt- 
mooy  of  this  witness,  teudiug  to  prove  tbat 
Tleraey  wished  to  renominate  his  wife  as 
ben^dary,  and  the  reasons  assigned  by  tbe 
I  secretary  for  bis  declination,  were  ezcludt^d 
by  the  court  The  law  is  well  settled  that  in 
cases  of  this  description  the  benefldary  bas  do 
vested  Interest  In  the  benefit  c^Uflcate  until 
the  death  of  the  member  of  the  organization 
and  termination  of  the  life  Insured.  The  re- 
spondents had  no  more  than  mere  expectancies 
In  the  mortuary  benefits  until  the  decease  of 
Tleraey:  until  which  occurrence  he  was  at 
liberty  to  change  tbe  benefldary  at  will.  Su- 
preme, etc.,  V.  Neldlet,  81  Mo.  App.  598;  Su- 
preme, etc.,  V.  Cappella  (C.  C.)  41  Fed.  1.  In 
tbe  language  of  this  court:  "The  Interest  of 
a  benefldary  to  the  certiflcate  upon  tbe  life  of 
a  member  of  a  fraternal  beneflcial  association 
Is  a  mere  expectancy  before  the  death  of  the 
member,  after  which  event  it  becomes  vested. 
It  is  a  corollary  of  these  propositions  that  an- 
terior to  tbe  death  of  a  member  tbe  associa- 
tion, for  whose  beneflt  alone  the  rules  govern* 
lug  changes  of  beneficiaries  are  made,  may 
waive  compliance  with  any  such  rules  on  the 
part  of  their  members,  and  thus  validate  at- 
tempts to  change  beneflciarles  which  would  be 
ineffectual  under  the  strict  rules  of  the  order." 
Grand  Lodge  v.  Reneau,  75  Mo.  App.  i02.  As 
a  general  mie,  the  regulations  of  the  assoda- 
tlon  respecting  a  change  of  benefldary  should 
be  followed,  bat  weIl-«stabUdied  exceptions  to 
literal  compliance  exist— as  where  the  sodety 
waives  a  strict  observance  of  Its  own  rales: 
where  It  Is  beyond  the  power  ot  tbe  insured 
to  comply  literally  with  such  regalations;  and, 
flnally,  where  the  Insured  bas  done  all  on  bis 
part  and  In  his  power  to  change  the  benefl- 
dary, but  death  Intervenes  before  the  full  con- 
summation of  the  change.  Supreme  Coundl, 
eto.,  V.  Cappella,  supra;  National,  etc.,  Ass'n 
T.  Klrgln,  28  Mo.  App.  80.  In  this  case  the 
deceased,  when  he  became  eligible  by  rejoin- 
ing the  police  force,  resumed  his  membership 
In  plaintiff  organization,  and  the  designation 
of  bla  wife  as  benefldary,  made  during  hia 
earlier  membership,  omtinued  of  record  with 
plaintiff,  and  at  most  its  ratification  by  Tier- 
ney  In  some  manna,  formal  or  informal,  ac- 
ceptable to  the  association,  was  all  that  was 
required  to  preserve  and  continue  the  desig- 
nation of  his  wife  as  payee.  Appellants  were 
entitled  to  Introduce  evidence  that  Tlerney  ia- 
tended  his  wife  to  be  beneficiary,  and  endeav- 
ored, In  «mformIty  to  tbe  regulations  and  re- 
quirements of  plaintiff,  to  have  her  desig- 
nated, aud  also  to  establish.  If  such  be  tbe 
facts,  that  the  plaintiff  treated  the  former  de»* 
ignation  as  continuous  and  effective  under  the 
later  membership,  or  waived  further  fwmal 
nomination  of  his  wife  as  benefldary. 

For  the  error  committed  In  exduding  evi- 
dence tendered  going  to  show  such  facta,  tbe 
Judgment  Is  reversed,  and  canse  remanded. 

BLAND,  P.  J„  and  GOODD,  J.,  concur. 
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ILLINOIS  CENT.  B.  CO.  T.  BBA.T7CHAMP. 

(Conrt  of  Appeals  of  Kentucky.  Jan.  14,  1904.) 

NEW  TRIAL-BURPRISE— SBTTINO  ASIDB  JUDG- 
MENT—PERSONAL INJURY— IN8TKUCTI0N3- 
'    ELEMENTS    OF  DAUAGB— BUFFIGIBNCY  OF 
PLEADINGS. 

1.  Where  an  amended  answer  is  filed  tie  day 
before  trial,  and  judgment  ia  given  for  defend- 
aut  uon  obstante  veredicto,  because  of  plain- 
tiS'B  failure  to  reply  thereto,  the  coart  has  pow- 
er to  vacate  such  judgmeot  and  grant  a  new 
trial  on  plaintiff's  showing  of  surprise  and  ig- 
norance of  the  filing  of  such  answer. 

2.  Where,  in  a  personal  injury  case,  plaintiff 
alleges  the  occncrence  of  the  accident,  and  adds. 
'Thereby  throwing  plaintiff  from  bis  wagon, 
and  greatly  injuring  plaintiff,  •  •  *  causing 
the  plaintiff  much  •  •  •  loss  of  time,  and 
causing  him  to  expend  considerable  money  for 
medical  attention,  and  permanently  injuring 
plaintiff  to  his  damage,"  etc.,  and  defendant 
traverses  the  petition  without  moving  to  make 
It  more  definite,  an  instruction  allowing  a  re- 
covery for  loss  of  time  and  medical  attention  ia 
proper. 

Appeal  from  Olrcult  Court,  Lame  County. 

I    "Not  to  be  officially  reported." 

'  Action  by  Frank  Beaucbamp  against  tbe 
Illln<^  Central  Ballroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

L.  B.  Handler  and  Plrtle,  Trabne  &  Cox, 
for  appellant  Noggle  &  Graham,  tot  appel- 
lee. 

NUNN,  J.  This  action  was  Instituted  by 
appellee  against  the  appellant  to  recover  dam- 
ages for  perisonal  Injuries.  Tbe  facts  appear 
about  as  follows:  Appellee  bad  bauled  a  load 
of  lumber  to  appellant's  depot,  and  loaded  bis 
wagon  wltb  goods  to  be  carried  to  Green  cotm- 
ty  for  one  Lewis  Despains,  who  aided  bim  in 
loading  tbe  goods.  Tbe  wagonway  from  the 
place  where  the  goods  were  placed  on  tbe 
wagon  passed  along  by  tbe  side  of  tbe  rail- 
road track  for  about  50  yards  and  passed  over 
tbe  track.  Appellant's  agent  had  an  engine 
with  two  cars  attached  standing  about  half 
way  between  the  depot  and  tbe  point  where 
this  wagonway  crossed  the  track.  Appellee 
drove  his  team  of  mules  along  this  passway 
by  the  engine,  and  at  the  moment  be  with 
his  team  was  crossing  the  railroad  track  the 
person  In  chaise  of  tbe  engine,  who  was  an 
agent  at  the  depot  (tbe  engineer  had  gone  to 
his  dinner),  sounded  the  whistle  of  the  engine, 
which  frightened  the  team.  They  started  to 
run,  and  about  the  time  appellee  got  them  un- 
der control  the  whistle  was  sounded  again, 
when  tbe  team  became  unmanageable  and  ran 
away,  Despains  jumped  from  the  wagon. 
Appellee,  tbe  driver,  either  Jumped  or  was 
thrown  out,  and  by  some  means  his  foot  was 
caught  In  the  wheel,  and  received  severe  and 
painful  Injuries,  by  reason  of  which  be  was 
confined  to  bis  bed  for  two  mdnths,  and  was 
compelled  to  use  cratches  In  getting  about  for 
four  months  or  more.  The  evidence  tended 
to  show  that  his  injuries  were  permanent 
The  question  as  to  whethur  or  not  the  whistle 
was  sounded  negligently  or  necessarily  was 
submitted  to  the  jury.  At  the  first  term  of 
tbe  court,  after  tbe  petition  was  filed,  tbe  ap- 


pellant filed  Its  answer,  whlcii  contained  a  de- 
nial of  tbe  allegations  of  the  petition;  no  af- 
firmative matter.-  Tbe  case,  by  agreement, 
was  continued,  and  set  for  a  day  in  the  next 
succeeding  term.  On  that  da; ,  or  tbe  day  be- 
fore, appellant  filed  an  amended  answer  In  "the 
usual  and  proper  form,  charging  contrlbutcMj 
negligence  on  the  part  of  appellee.  Tbe  trial 
of  the  case  was  entered  Into,  and  resulted  In 
a  verdict  for  appellee  in  the  sum  of  f  7S0.  A.p- 
pellant,  however,  at  tbe  conclu^on  of  appel- 
lee's evidence,  and  also  at  the  conclusion  of 
all  the  evidence,  moved  tbe  court  to  give  to 
the  jury  a  peremptory  Instmctlon  to  find  for 
appellant,  which  tbe  court  in  each  Instance 
overruled.  After  the  vodlct  was  returned, 
tbe  appellant  moved  the  court  to  render  Judg- 
ment for  It  notwithstanding  tbe  verdict,  for 
tbe  reason  that  no  r^ly  was  filed  to  its 
amended  answer  charging  contributory  negli- 
gence, l^e  court  sustained  this  motion,  dis- 
missed appellant's  petition,  and  rendered  judg- 
ment against  bim  for  the  costs  of  the  action. 
Appellee  entered  motion  and  filed  reasons  for 
setting  aside  this  Judgment,  alleging  and  prov- 
ing surprise  and  a  want  of  knowledge  or  In- 
formation of  the  filing  of  this  amended  an- 
swer until  after  the  verdict  of  tbe  jury. 
Counter  affidavits  were  filed.  The  court  sus- 
tained this  motion  and  set  aside  the  Judgment, 
and  of  this  the  appellant  complains.  At  the 
next  term  of  the  court  another  trial  was  had, 
and  resulted  in  a  verdict  in  favor  of  appellee 
for  $S45.  Of  this  appellant  complains,  and 
contends  that  tbe  court  erred  In  not  giving  a 
Peremptory  instruction,  for  the  reason  tbat 
CHI  tbe  former  trial  tbe  Judgmmt  was  In  Its 
favor,  and  tbe  court's  action  In  setting  It  aside 
was  void,  and  for  the  further  reason  Uiat  de 
court  erred  In  one  of  Its  Instructions. 

We  cannot  understand  why  the  lower  court 
had  not  the  power  and  authority  to  set  aside 
the  Judgment  In  favor  of  appellant.  An  ap- 
plication for  a  new  trial  on  the  ground  of  sm^ 
prise  is  peculiarly  addressed  to  the  discretion 
of  the  trial  court,  and  that  discretion  will  not 
be  disturbed  unless  palpably  abused,  especial- 
ly when  the  new  trial  has  be&i  granted,  as  the 
court  is  more  Inclined  to  sustain  a  Judgment 
granting  than  one  refusing  a  new  trlaL  See 
Voght  Machine  Co.  v.  Penn.  Iron  Works  Ca 
(Ky.)  66  S.  W.  734,  U  &  N.  R.  R.  Co.  T.  Conlff 
(Ky.)  27  a.  W.  865,  and  B.  H.  Taylor,  Jr..  v. 
Louisville  Public  Warehouse  Company  (Ky.) 
72  S.  W.  20. 

The  appellant  complains  of  this  language 
used  by  tbe  court  In  Its  first  Instruction:  "In- 
cluding any  loss  of  time  on  account  thereof, 
and  expenses  Incurred  In  obtaining  medical 
attention,"  etc.,  for  the  reason,  as  Its  counsel 
claim,  that  "It  U  a  well-settled  rule,  and  one 
repeatedly  adhered  to  by  this  court,  tbat  spe- 
cial damages  must  be  ^leclally  pleaded."  and 
refers  to  two  cases  to  support  Its  contention— 
L.  &  N.  R.  B.  Go.  T.  Mason  (Ky.)  72  S.  W.  2T. 
-The  principle  contended  fw  by  appellant  is 
correct,  but  It  does  not  aK>ly  to  this  case.  Ap- 
pellee, by  his  petition,  did  not  se^  to  reoDver 
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special  ItMU  of  damag*.  la  hit  petitton  be 
used  this  language:  "Thereby  throwing  the 
plaintiff  from  hU  wagon,  and  greatly  Injuring 
the  plalntUF,  by  bmlilng,  cpralnlngt  and  maim- 
ing the  plaintiff's  foot  and  leg  add  arm  and 
band,  causing  tbs  plataUlfl  mis^  pain  aud  suf- 
fering and  loss  of  time,  and  causing  blm  to 
expend  considerable  money  for  medical  atten- 
tion, and  pormanently  Injuring  the  plaintiff, 
to  bis  damage  In  the  sun  of  fl^SOCk"  This 
was  notice  to  the  appellant  that  he  expected  to 
prove  loss  of  time  and  medical  apense  to  en- 
hance the  amount  of  recorety.  If  the  appel- 
lant desired.  It  could  have  moved  tbe  court  to 
bave  appellee  make  his  petition  more  specific, 
and  name  the  amount  that  be  expected  to  re- 
COTor  tm  loss  (tf  time  and  medical  expense; 
but  instead  it  traversed  tbese  allegatlona,  and 
made  an  Issue.  In  the  case  of  L.  &  N.  K.  R. 
Co.  V.  Reynolds  (Ey.)  71  8.  W.  616,  the  peti- 
tion alleged  that  the  plahitIB  was  badly  bruis- 
ed and  injured  in  bis  perscm,  and  bis  ability 
to  walk  with  ease  and  comfort  greatly  and 
permaumtly  decreased,  and  was  for  a  ]oag 
time  incapable  of  attending  to  his  business, 
whereby  he  was  damaged  in  the  sum  of  910,- 
000.  Appellee  was  pofmitted  to  prove,  over 
the  objections  of  ivpellant,  that  at  the  tbne 
he  was  Injured  It  was  the  busy  season  fbr  bis 
work,  he  twlng  a  spedallst  of  diseases  of  the 
eye,  ear,  nose,  and  Uiroat,  and  that  his  Income 
would  average  |100  per  day.  The  vnnat 
showed  that  be  was  not  able  to  alt  up  for  17 
or  18  days  after  his  Injury,  and  at  the  end  of 
three  months  was  not  able  to  ride  on  a  street 
car.  The  court.  In  Its  instnictlon,  allowed 
th*-  Jury  to  find,  among  other  things,  such  an 
amount  as  would  fairly  and  reasonably  com- 
pensate appellee  tm  the  value  of  the  time  lost 
This  court  said:  "Where  special  damages  are 
not  such  as  the  defoidant  would  naturally  an- 
ticipate from  the  Injury,  they  must  be  pleaded 
vrith  sufficient  particularity  as  fairly  to  ap- 
prise him  of  the  charge  be  ts  to  meet  In  2 
Greenleaf  on  Evidence  S  264,  after  a  state- 
ment of  the  rule  as  to  general  damages,  it  Is 
said:  'But  when  the  damages,  tliough  natural 
consequences  of  the  act  complained  of,  are  not 
the  necessary  result  of  It  they  are  termed 
"special  damages,"  which  the  law  does  not  Im- 
ply; and,  therefore,  in  order  to  ptevmt  a  sur- 
prise upon  the  def^idant,  they  must  be  par- 
ticularly specified  In  the  declaration,  or  the 
plaintiff  will  not  be  permitted  to  give  evidence 
of  this  at  the  trial.  •  •  The  petition  in 
tills  case  was  not  sufficient  to  admit  the  evi- 
dence in  question  under  the  above  rule.  The 
fact  that  this  was  the  best  season  of  the  year 
for  the  plaintiff  In  the  practice  of  his  special- 
ty, and  that  the  time  be  lost  was  so  valuable, 
was  not  to  be  inferred  from  his  Injury,  or  the 
bare  allegation  that  he  lost  time,  and,  to  Jus- 
tify a  recovery  of  items  so  unusual,  the  fact 
sliould  bare  been  specially  pleaded."  To  the 
same  effect  Is  L.  &  N.  R.  B.  Co.  v.  Mason, 
supra. 

Perceiving  no  error  prejudicial  to  appellant 
the  Judgment  of  the  lower  court  is  affinned. 


HAIEFIN  St  aL  V.  BARNHILL  at  aL 
(Oourt  of  Appeals  of  Kentncky.  Jan.  12;  1804.) 
WILL-CONSTBUCTION— XVIDBNCB. 

1.  Where  a  testator  bequeaths  all  his  property 
to  his  wife,  to  dispose  of  as  ber  own,  as  long 
as  she  shall  live,  and  after  her  death  to  be  equal- 
ly divided  among  my  children,"  she  takM  but 
merely  a'  life  estate,  but  may  diepose  of  snch 
part  as  her  own  as  may  be  uecefisary  to  provide 
for  her  comfortable  support  and  maintenance. 

2.  Bvidence  held  to  show  that  a  contract 
whereby  a  widow's  son  received  certain  notes 
and  the  use  of  her  real  estate  during  her  life  in 
consideration  of  caring  for  her  was  a  suitable 
and  nroper  arrangement  for  her  support,  author- 
ized oy  ber  husband's  will. 

Appeal  from  Circuit  Court  Daviess  County. 

"Not  to  be  offldally  reported." 

Action  by  J.  V.  Martin  and  others  against 
R.  M.  BarntiUl  and  another.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiffs  appeal. 
Affirmed. 

Sweeney,  Bills  &  Sweeney,  for  appellants. 
MUler  &  Todd,  ft»r  appellees. 

NUNN,  J.  TUB  Is  the  second  appeal  tai 
tblB  CMBb  Tbe  fiwmer  appeal  was  decided 
on  Uarcb  29,  1900.  The  oplnltm  Is  r^orted 
In  66  S.  W.  160t.  On  ttie  former  appeal  every 
question  made  bodn  vras  detomlned,  except 
as  to  whether  or  not  the  contract  made  by 
the  appellee  R.  K.  Bamhlll  wltti  bis  mother, 
Siberia  A.  B.  BarnblU,  "Is  a  suitable  and 
proper  arrangement'  for  her  to  make  for  ber 
own  support  Wititi  every  other  questloB 
eltanlnated,  tbe  case  was  remanded  by  this 
court  to  tbe  Daviess  dreult  court  tor  a  trial 
of  Uiat  one  question.  Tbe  depositions  of  the 
parties  and  their  witnesses  were  taken,  and 
upon  a  trial  in  Hxe  loww  court  the  cbencellor 
found  this  contract  to  be  a  sidtable  and  prop- 
er arrangement  for  tbe  widow  to  make  for 
her  ovrn  support  and  dismissed  fbo  petitions. 
From  this  Judgment  this  appeal  is  prose- 
cuted. 

We  will  only  state  such  tects  as  vrlll  be 
necessary  to  elucidate  tiie  question  at  Issue. 
Joseph  Bamhlll  died  In  the  year  1894,  and  left 
a  will,  and  this  litigation  grew  out  of  the 
construction  of  the  first  provision  of  this  vrlll, 
which  Is  as  follows:  "1  will  and  bequeath  to 
my  beloved  wife,  Siberia  A.  B.  BamblU,  after 
my  burial  expenses  and  Just  debtt  are  paid, 
all  of  my  property,  consisting  of  lands,  8to<^ 
mtmeys,  bonds,  notes,  &c,  household  and 
kitchen  furniture,  to  bave  and  to  bold,  and  to 
dispose  of  as  her  own  property,  as  long  as 
she  shall  live,  and  after  her  death  to  be 
equally  divided  among  my  children  or  their 
legal  representatives,"  This  provision  of  the 
will  was  construed  by  this  court  In  the  case 
referred  to.  In  that  case  the  court  said; 
"We  thbik  it  was  tbe  Intention  of  testator  to 
provide  for  the  comfortable  support  and 
maintoiance  of  his  wife  as  long  as  sbe  should 
live,  and  that,  If  necessary  to  enable  her  to 
attain  this  object  she  was  authorised  to  tr^it 
the  property  bequeathed  as  her  own,  and  to 
dispose  of  It  as  her  necessities  might  require; 
and  If  at  ber  death  any  part  of  it  remained 
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undlapoMd  of.  tt  should  then  be  equally  di- 
vided amons  testator's  children,  or  their  legal 
represeotatiTeB.  He  did  not  Intend  that  she 
should  aeU  this  property,  or  slTe  It  away,  bnt 
that  she  should  not  be  hampered  In  Its  ap- 
propriation to  her  own  necessities."  After 
the  death  of  Joseph  Bornhlll,  the  appellee  his 
widow  was  ]«rt  4lone.  She  hiduced  appellee 
R.  M.  Bamblll  to  leave  bis  home  and  reside 
with  her  on  a  small  farm  containing  about 
75  acres.  Id  Angust,  1896,  tbey  entered  Into 
a  written  contract,  in  which  It  was  redted. 
in  substance;  that  in  consideration  of  the  serv- 
ices b7  her  son.  B.  M.  Barnhlll,  In  supporting 
and  caring  for  her  since  her  husband's  deatb. 
and  In  forther  consideration  that  he  would 
support  and  care  for  her  so  long  as  she  lived, 
she  gave  talm  the  use  of  her  real  estate  for 
her  life,  and  three  notes,  amounting  to  about 
$360  each,  with  a  credit  on  one  of  them  for 
about  f  50.  Her  other  children  and  their  hus- 
bands Instituted  a  suit  against  them,  alleging 
that  this  contract  was  iHOcnred  from  her  by 
her  son,  R.  M.  BamhUI,  through  the  exercise 
of  undue  influence  over  her,  and  with  a  de- 
sign to  appropriate  to  his  own  use  the  entire 
esUte  devised  by  their  fftther,  In  which  they 
might  ultimately  be  Interested  as  remainder- 
men; that  It  wat^  In  effect,  not  a  provision 
for  own  comfort  and  support,  but  for  bls- 
The  appellees  traversed  the  all^tlous  of 
the  petitions.  It  will  be  observed  that  this 
is  not  an  instance  where  a  party  to  a  ccmtract 
is  seeking  to  avoid  It  On  the  contrary,  both 
the  parties  to  the  contract  are  Instating  that  It 
vras  undmtandlngly  entered  Into,  and  that  tt 
Is  a  fair  and  reasonable  one.  We  quote  with 
approval  a  part  of  the  opinion  of  the  lower 
court:  "AcctHnUng  to  the  construction  given 
the  will  [by  this  court]  the  widow  had  the 
unrestricted  right  not  only  to  possess  and  con- 
trol the  property  devised  to  her,  but  to  use 
it,  and,  If  necesswy  to  bw  comfortable  main- 
tenance, to  consume  any  part  or  the  whole 
of  the  pereonal  property;  and  tiiat  seems  to 
be  conceded.  Bat  the  difference  between  the 
plalntifFs  and  defaidants  arises  out  of  the 
meaning  and  scope  that  Is  to  be  given  to  the 
word  'necessary.'  From  the  standpoint  as* 
sumed  by  tiw  plalntlfls  [appellants  hen],  as 
evinced  In  tbebr  pleadings  and  evidence,  the 
amount  necessary  for  the  support  of  defend- 
ant [appellee  here]  should  be  detomlned  by 
the  lowest  price  for  which  a  qualified  person 
might  undertake  to  clothe,  board,  and  lodge 
her.  In  other  words,  the  idea  which  seems 
to  be  entertained  by  the  plabitiffs  is  that  her 
*keep*  might  be  let  out  to  the  lowest  bidder, 
or  tbat  the  amount  she  may  be  allowed  ont 
of  the  devised  estate  embracing  the  Income 
or  rental  value  of  the  land  fbr  her  support 
should  be  measured  by  that  standard.  This 
court  ts  of  a  different  oi^nlon.'*  It  was  not 
Intended  that  she  should  "be  hampered  In  the 
appropriation  of  this  property  to  her  own 
bare  and  exact  necessities.  The  proof  In  this 
case  shows  that  all  the  parties  to  tbts  action 
are  honest,  well-meaning  peoide,  but  tiielr 


personal  interests,  unfortunately,  cause  them 
to  place  different  constructions  opoa  this 
provision  of  the  will.  It  Is  sufficient  to 
say  tbat  the  proof  also  shows  that  appellee 
R.  M.  Barnhlll  did  oot  use  any  undue  In- 
fluence In  obtaining  this  contract  from  Us 
mother;  that  his  mothor  was  about  70  years 
of  age  when  he  went  to  live  with  her,  and 
that  It  was  reasonable  and  natural  that  Mrs. 
BambiU  should  have  preferred  to  make  ber 
home  at  the  place  where  she  had  lived  for 
more  than  60  years,  and  to  have  ber  son  to 
live  with  her;  and  that  be  was  an  honorable 
and  upright  man  is  shown  by  this  evidence. 
The  old  lady  Is  still  alive.  The  rental  valne 
of  the  farm  Is  worth  about  $12S  a  year,  and. 
If  her  son  continues  the  care  and  support  trf 
hts  mother  for  any  considerable  len^rth  of 
time  (that  Is,  if  his  mother  continues  to  live 
much  longer),  It  will  be  a  loebig  contract  on 
his  part,  If  he  should  consider  it  in  the  I^ht 
of  profit  Considering  all  the  facts  and  cir- 
cumstances, we  are  of  tbe  opinion  that  this 
vres  not  an  Improvident  contract  upon  her 
part  and  sbonld  he  permitted  to  stand. 

For  these  reasons  the  Judgment  of  the  low- 
er court  Is  affirmed. 


OALTBRT  V.  BBOSIUS. 
(Court  of  Appeals  of  Eentockj'  Jan.  18;  19M.) 

MASTER  AXD  SBRVANT-CONTmBITTORT  HBO- 
LIQBNCE— EVIDENCE. 
1.  A  Bervant  Id  a  sawmill,  while  waiting  to 

Seak  to  his  eaperinteDdent  sat  down  on  tbt 
ger  saw  table;  the  mill  not  being  then  in  oper- 
ation. The  mill  started,  and  the  servant  tUnk- 
Ing  himself  in  daiiger.  and  attempting  to  set 
out  of  the  way  of  the  macbineir,  eostaioed  In- 
Jortes  from  the  edger  saw.  Held,  that  the  sctv- 
ant  was  guilty  of  gron  negliience. 

Appeal  from  Circuit  Court,  McZ<ean  Oomi- 
ty. 

"Not  to  be  officially  reported," 
Action  b;  Len  Calvert  against  Aaron  Bro- 
sius.  From  a  Judgment  for  defendant  plain- 
tiff appeals.  Affirmed. 

Lh  P.  Tanner,  for  appellant  Wm.  B.  Vm 
and  G.  W.  Hickman,  for  appellee. 

BUBNAM,  C.  J.  Appellant  sought  In  this 
action  to  recover  damages  for  the  loas  of 
two  fingers  and  a  portion  of  one  of  hia 
hands,  which  were  cut  off  by  a  strip  saw  la 
appellee's  sawmill,  which  he  alleges  waa  dne 
to  the  negligence  of  appellee's  agents  and 
servants  in  charge  of  and  operating  the  milL 
The  answer  was  a  traverse,  and  a  idea  of 
contributory  negligence.  The  trial  In  the 
court  below  resulted  in  a  verdict  for  tbe  de- 
fendant rendered  in  obedience  to  a  perenip- 
toiy  instruction  given  to  the  Jury  1v  the  tri- 
al court 

The  testimony  introduced  by  plaintiff  la  ts 
the  effect  that  for  several  months  he  bad 
been  employed  by  tbe  defendant  to  stack 
lumber  in  bis  1  am  ber  yard  adjacent  to  bls 
sawmill;  that  he  finished  tills  work  on  Sat- 
urday, the  16th  of  August,  19(^  and  tbat  on 
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that  day  ha  commanleatad  to  appellee  t&at 
then  would  he  uothliif  for  blm  to  do  In  the 
yasd  until  aome  lumber  was  sawed;  that  ap- 
peUee  directed  him  to  report  to  Mr.  Lorey, 
hla  alVMlntendent  In  charge  of  ttie  mill,  on 
the  ttollowlng  Monday  morning,  and  tiiat  he 
would  direct  him  what  to  do;  that,  pnrso* 
aot  to  such  dlrectlou,  on  Monday  morning 
be  went  to  the  mill  ahed,  and  ^und  that 
the  mill  was  not  running;  that  Mr.  hany, 
the  snperlntttident  and  sereral  employes  of 
the  mill,  -wen  busy  at  wrak  on  tbe  carriage- 
way of  the  mill,  and  that,  not  desiring  to 
IntOTupt  him  whilst  he  was  so  employed,  be 
took  his  aeat  on  the  edger  table,  fn  which 
was  located  the  edger  saw;  that  suddenly 
and  without  warning  tbe  mill  started;  that 
bis  attention  was  directed  to  tbe  cutoff  saw, 
whI<A  was  making  an  unusual  noise,  and  be- 
(ran  to  wobble  as  thongb  it  would  fly  off  of 
tbe  bar  on  which  It  was  placed;  that  about 
this  time  Mr.  Lorey  called  ont,  "XiOok  out,** 
and,  bellerlng  that  be  was  In  danger,  and 
under  the  Impulse  of  the  moment.  In  at- 
tempting to  get  out  of  the  way  of  the  cut- 
off saw  his  right  hand  came  in  contact  with 
tbe  edger  saw  on  tbe  table  on  which  he  wa.n 
sitting,  and  a  portion  of  his  hand  and  two 
fingers  were  cut  off,  from  which  he  suffered 
greatly.  There  Is  no  testimony  or  claim 
that  api>elIaDt  was  directed  by  the  defendant 
or  any  of  his  agents  to  take  his  seat  upon 
tbe  edger  table,  or  that  any  duty  which  he 
owed  the  defendant  required  that  he  sbould 
do  eo;  and  It  also  ai^eara  that  be  was  un- 
duly alarmed,  as  the  cut-off  saw  did  not,  in 
fact,  escape  the  axle  on  wblcb  it  reTOlved. 
Even  if  It  be  conceded  that  appellant  was 
in  tbe  employ  of  appellee  at  tbe  time  of  the 
accident,  we  do  not  feel  that  he  has  shown 
any  right  to  recover.  A  servant  cannot  re- 
cover of  a  master  fOr  any  Injury  to  which 
bla  own  negligence  contributed,  and  It  was 
certainly  negligence  of  the  grossest  kind  for 
him  to  go  into  a  sawmUl,  which  be  knew 
would  soon  be  In  operation,  and  take  his 
seat  upon  the  edger  saw  table.  He  was  not 
discbarglng  any  duty  which  he  owed  the  de- 
fendant The  accident  seema  to  be  entirely 
attributable  to  his  own  carelessness  and 
fright,  and  we  think  tbe  trial  court  properly 
directed  the  Jury  to  find  a  verdict  for  the  da- 
fendant. 
Judgment  affirmed. 


BISHOP  T.  ILUNOIS  OBNT.  R.  CO. 
(Ooart  of  Appeals  of  Kentucky.  Jan.  12,  1904.) 

CAKBIBRS— DnTT  AT  STATION— PERSON  AS- 
SISTING INVALIDS—TIME  TO  ALIOHT— QUES- 
TION FOB  JURY— KNOWLEDGE  OF  CONDUCT- 
OR—8PESD  OF  TRAIN— MANNER  OF  ALIGHT- 
ING. 

1.  Where  the  evidence  was  conflictinK,  tbe 
speed  of  the  train  from  which  plaintiff  alighted 
was  for  the  jnry. 

2.  Whether  or  not  a  person  alifbting  from  a 
movins  train  was  negligent  in  the  manner  ia 
which  lie  alighted  was  for  the  jury. 

3.  Where  a  bystander  at  a  railroad  station 
was  directed  by  a  condnctor  to  assist  another  in 


pntttag  an  Invalid  on  the  train,  he  had  a  right  to 

rely  on  the  aaauraace  of  the  conductor  that 
plenty  of  time  would  be  allowed  for  the  per- 
formance of  that  duty,  and  to  believe  that  he 
would,  at  least,  be  notified  In  time -to  alight 
from  the  train  In  safety;  and  it  became  the 
coudnctor's  du^,  if  he  knew  or  had  reason  to 
believe  that  such  bystander  had  gone  on  the 
train  for  the  parpose  stated,  to  delay  tbe  train 
a  reasonable  time  to  permit  him  to  get  ,off. 

4.  Where  a  condnctor  knew  that  a  person  bad 
entered  a  train  to  assist  an  invalid,  it  was  his 
duty  to  use  ordinary  care  to  ascertain  whether 
he  got  off  before  the  train  started. 

6.  In  an  action  against  a  railroad  for  Injuries 
to  one  alighting  from  a  train  which  be  had 
boarded  In  assisting  an  invalid,  evidence  exam- 
ined, and  Md  to  raue  a  question  for  the  jnry  as 
to  whether  the  conductor  knew  or  had  reason- 
able means  of  knowing  for  what  purpose  plain- 
tiff Iraarded  the  train,  and  whether  he  got  off 
before  it  started. 

Appeal  from  Olrcult  Oamt,  Vvixm  Oounty. 

-Not  to  be  officially  reported." 

Action  by  W.  J.  Bishop  against  the  UUnols 
Oentral  Raiboad  Onnpany.  From  a  judg- 
ment for  defendant,  plaintiff  ideals.  Re- 
versed. 

Oeo.  S.  Wilson,  for  appellant  D.  H. 
Hughes  and  Plrtle  &  Trabue,  for  appellee. 

SETTIiB,  J.  Tbe  appellant  sued  tbe  ap- 
pellee railroad  company  in  the  Union  circuit 
court  for  personal  Injuries  received  at  Stur- 
gia,  this  state,  in  attempting  to  get  off  one 
of  its  passenger  trains  while  in  motion.  The 
action  is  based  upon  tbe  alleged  negligence 
of  tbe  servants  of  appellee  In  charge  of  tbe 
train  in  startlog  it  without  notice  to  appe- 
lant, or  opportunity  to  him  to  get  off,  though 
they  knew  that  be  bad  just  gotten  upon  tbe 
train  to  assist  an  invalid  woman  Into  a  car, 
and  intended  to  get  off  the  train  at  once. 
The  appellee,  by  its  answer,  denied  the  neg- 
ligence complained  of,  and  averred  contribu- 
tory negligence  on  tbe  part  of  appellant,  but 
for  which  be  would  not  have  been  Injured. 
After  tbe  Introduction  of  tbe  evidence  of 
both  tbe  parties,  tbe  jury,  upon  a  peremptory 
Instrnctlon  from  the  court  to  that  effect, 
found  for  the  appellee.  Whereupon  judgment 
was  rendered  by  tbe  court  dismlselng  tbe 
petition,  and  allowing  appellee  its  costs.  Of 
the  Judgment  thus  rendered,  and  the  refusal 
of  the  lower  court  to  grant  blm  a  new  trial, 
tbe  appellant  now  complains. 

The  facts  aa  shown  by  tbe  bill  of  evidence 
are  as  follows:  On  July  1,  1902,  one  Hearn, 
himself  In  feeble  health,  had  hla  wife  at 
Sturgis  for  tbe  purpose  of  taking  ber  on  tbe 
first  train  to  a  sanitarium  In  Evansvllle  for 
medical  treatment  She  was  an  Invalid,  and, 
being  unable  to  walk,  bad  to  be  carried  In  a 
cbalr.  Tbe  train  was  a  few  minutes  late, 
but,  upon  Its  reaching  Sturgis,  Heam  met 
the  conductor  as  he  stepped  from  tbe  train 
on  tbe  platform,  and  Informed  blm  of  his 
purpose  to  take  bis  wife  on  that  train  to 
Bvansville,  and  that,  as  she  waa  an  Invalid, 
she  would  have  to  be  carried  on  tbe  train 
In  a  cbalr.  Tbe  conductor  thereupon  prompt' 
I  ly  rolled:  **A11  right  I  will  give  you  plenty 
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of  time.**  Tills  entire  conTeraatlon  occurred 
In  the  presence  and  hearing  of  appellant, 
who,  with  a  Dr.  Martin,  physician  In  attend- 
ance upon  the  InvaUd,  at  once  picked  up  the 
chair  In  which  she  was  seated,  and  carried 
her  therein  upon  the  front  steps  or  platf(»rm 
of  the  ladies*  coach.  Martin,  Hearn,  and  per- 
haps others,  testified  that  they  beard  the 
conductor  say  that  he  would  give  plenty  of 
time  to  get  the  Invalid  on  the  train.  After 
placing  her  in  the  chair  upon  the  platform 
of  the  car,  appellant  left  the  chair,  and  step- 
ped back  some  feet  on  the  depot  platform, 
not  intending  to  enter  the  car.  About  that 
time  the  conductor,  as  appellant  testified, 
gave  an  order  to  him  and  Dr.  Martin  to  go 
upon  the  rear  steps  of  the  next  coach,  and 
lift  the  chair  over  the  brakes  to  the  platform 
of  the  ladies'  coach.  The  conductor  then 
left,  and  went  forward  to  the  baggage  car;i 
and  appellant  and  Dr.  Martin,  again  taking 
up  the  chair  and  invalid,  proceeded  with  her 
into  the  ladies'  coach;  appellant  backing  as 
they  went,  followed  by  the  chair;  Dr.  Martin 
advancing,  and  holding  onto  the  other  side 
of  the  chair.  According  to  the  testimony  of 
appellant  and  Martin,  they  made  all  the 
haste  possible  in  getting  Into  the  car  with 
the  Invalid,  but,  before  they  got  far  enough 
into  the  car  to  permit  the  door  to  close 
without  striking  the  rockera  of  the  chair,  the 
train  started.  Putting  down  the  chair  as 
quickly  as  possible,  the  appellant  and  Martin 
started  for  the  door;  but  Martin,  being  next 
to  the  door,  succeeded  In  getting  oCT  the  train 
without  difficulty.  But  not  so  with  appel- 
lant. He  had  some  difficulty  in  getting 
around  the  chair  and  rockers,  which  were  in 
his  way;  and  by  the  time  be  got  out,  and 
on  the  steps  of  the  car,  the  train  was  going 
faster,  having  moved  along  the  platform 
about  75  feet  or  more.  At  this  Juncture, 
choosing  what  he  regarded  a  suitable  place 
at  the  end  of  the  platform,  appellant  stepped 
or  Jumped  from  the  steps  of  the  car,  and 
fell,  thereby  sustaining  the  injuries  complain- 
ed of.  There  la  considerable  conflict  In  the 
evidence.  The  conductor,  for  instance,  testi- 
fted  that  he  gave  no  order  to  appellant  to 
aasist  Dr.  Martin  to  take  the  invalid  into  the 
ear  from  the  platform  of  anothn'  car  where 
she  was  first  placed  after  the  arrival  of  the 
train,  but  admits  that  he  did  give  such  an 
order  generally  to  those  standing  around.  If 
he  did  HO  give  the  order,  it  applied  as  much 
to  appellant  as  any  other  person  then  pres- 
ent, and  he  had  the  right  to  give  the  needed 
assistance  to  carry  It  out  Again,  there  is 
some  conflict  in  the  evidence  as  to  the  speed 
of  the  train  at  the  time  appellant  got  off, 
and  also  as  to  the  manner  of  his  getting  off. 
The  witnesses  put  the  speed  of  the  train  at 
from  three  to  five  miles  an  hour  when  he 
got  off.  We  incline  to  the  (pinion,  from  all 
the  evidence,  that  the  apeed  was  not  less 
than  three,  and  not  as  much  as  five,  miles  an 
hour.  But  iu  any  event,  that  was  a  question 
for  the  Jury  to  settle,  and  should  have  been 


submitted  to  them  under  proper  Instructions. 
In  L.  &  N.  R.  Co.  T.  Eakins'  Adm'r,  45  & 
W.  529,  46  8.  W.  496,  47  S.  W.  872,  this 
court  said  (quoting  from  K  &  N.  B.  Co.  r. 
Crunk,  119  Ind.  549,  21  N.  B.  33.  12  Am. 
St  Bep.  443),  "Whether  alighting  from  a 
moving  train  constitutes  negligence  or  not  i^ 
a  fact  to  be  determined  tiy  the  Jury  trying 
the  case,  taking  into  consideration  all  the 
circumstances  In  c<mnectlon  with  the  alight- 
ing." In  2  Wood  on  Balh-oeds,  p.  1298,  it  is 
said:  "As  a  rule,  It  may  be  said  that  wli«%  a 
iwssenger,  by  wrongfid  act  of  the  comi>uny. 
Is  compelled  to  choose  between  leaving  the 
train  while  It  Is  moving  slowly,  or  submlttiag 
to  the  Inconvenience  ot  b^g  carried  by  the 
station  where  be  desires  to  stop,  the  com- 
pany Is  liable  for  the  eonaeqnencM  of  the 
choice,  provided  it  is  not  ezerdsed  negligent- 
ly or  imreasonabiy."  In  volume  2,  p.  7<;*J. 
A.  &  B.  Bnc.  Law,  It  Is  said:  "When  a  pas- 
senger, not  having  been  set  down  or  taken 
op  at  the  station,  to  or  from  wtilch  the  rail- 
way has  contracted  to  carry  blm,  is  injured 
in  the  attempt  to  board  or  leave  a  moving 
train,  the  railway  la  liaUe,  it  the  person 
injured  In  getting  on  or  off  tlie  train  did  not 
Incur  a  danger  obvionsly  apparent  to  the 
mind  of  a  reasonable  man."  Appellant  and 
others  testified  that  he  stepped  or  jumped 
off  toward  the  oagine;  others,  that  be  Jump- 
ed in  the  opposite  direction;  one  witness, 
that  be  Jnmped  like  a  frog.  Whether  or  not 
he  was  negligent  In  the  manner  of  getting 
off  the  train  was  likewise  a  matter  foe  the 
determination  of  the  Jury. 

It  appears  that  nether  the  conductor  nor 
any  brakeman  connected  with  the  train  offec^ 
ed  any  assistance  In  getting  the  invalid  on  the 
train.  Appellant  having  been  directed  by 
the  conductor  to  assist  Dr.  Martin  In  doing  it 
and  having  heard  the  condnctor's  aunranee 
that  be  would  allow  i^enty  of  time  for  the 
performance  of  the  duty,  had  the  right  to 
rely  upon  that  assurance,  and  to  brieve  that 
be  would  be  protected,  at  least  to  tbe  extent 
of  receiving  such  notice  of  the  time  of  tlie 
starting  of  the  train  aa  would  enable  him  to 
get  off  in  safety;  and,  under  such  eSrcnm- 
stances,  it  was  the  duty  of  the  condoctor.  if 
he  knew  or  bad  any  reason  to  believe  ap> 
pellant  had  gone  upon  the  train  tar  tbe  pur- 
pose stated,  to  delay  the  train  a  reasonable 
time  to  permit  him  to  get  off.  Did  the  con- 
ductor comply  with  his  promise  to  give  appel- 
lant and  Dr.  Martin  time  to  get  tbe  InvaUd 
into  tbe  car?  It  would  seem  not  for  the; 
In  fact  barely  got  her  in  the  door,  but  ooold 
not  place  her  In  a  seat  before  the  train  start- 
ed. Did  the  conductor  know  diat  appellant 
bad  not  gotten  ofC  tbe  train  wlien  it  started? 
If  he  got  on  the  train  to  asrist  tbe  Invalid 
into  the  car  by  tbe  conductor's  direction  at 
request  as  appellant  and  othoa  testifled.  It 
would  be  but  fair  to  presume  that  Hie  con- 
ductor had  knowledge  of  when  be  got  on 
the  train;  and,  If  so,  it  was  his  doty  to  ose 
ordinary  care  to  aaco^ln  whetbet  he  had 
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gotten  off  before  tbe  train  itarted.  The  con- 
ductor testified  that  appellant  waa  a 
paper  man.  In  poasessloa  of  a  paaa,  and  tbat 
he  frequently  rode  on  hla  bain,  and  on  the 
occasion  In  question  he  did  not  know  bnt 
what  be  expected  to  go  somewhere  on  ttie 
train.  It  was  In  proof  that  aM>tilftnt  was 
often  at  the  Btargls  d^t  to  meet  trains  In 
Kfttbraliv  news  tor  his  paper,  and  on  this 
occasion,  though  be  did  not  say  to  tbe  con- 
ductor tbat  be  was  not  going  on  tbe  train, 
the  latter  saw  tbat  be  was  standing  on  the 
depot  platform,  some  steps  from  the  train,  aft- 
er Itelping  the  invalid  to  tlie  platfnrm  of  the 
coach.  His  position  and  manner  did  not  In- 
dicate any  Intention  of  getting  on  the  train, 
and  be  did  not  go  toward  the  train  again 
until  directed  by  tbe  conductor  to  assist  tbe 
Invalid  in  tbe  coach.  From  tbe  facts  and 
drenmstances  admitted  In  evidence.  tiHe  Jmj 
slioold  have  been  allowed  to  determine  wtaetb- 
€t  the  conductor  knew  or  had  reasonable 
means  of  knowing  for  what  purpose  appel- 
lant wBot  on  tbe  train,  and  whether  be  had 
gotten  off  before  it  started. 

The  case  of  Beny  v.  L.  &  N.  B.  Co..  60  % 
TdOi  is  relied  on  by  appellee  to  Justify  tbe 
action  of  tbe  lower  court  in  granting  tbe  pn- 
emptory  Snstmctlon,  because  In  tbat  case  H 
was  decided  by  this  court  tbat  a  recovery 
was  xmantborlsed.  The  tacts  of  that  case 
were  wholly  unlike  tlwse  of  tbe  case  at  bar. 
It  WAS  unnecessary  for  Berry  to  entOT  the 
car  containing  bis  departing  family.  They 
were  lecdving  from  tiie  pcMtw  all  needed  as- 
sistance^ and  it  did  not  appear  tbat  the  con- 
ductor knew  of  bis  entering  the  car,  or  of 
hla  purpose  In  so  doing.  But  in  tills  case  the 
appellant  bad  no  Intention  of  entering  ttie 
car.  and  would.not  have  done  so  but  fw  tbe 
request  of  the  c«iductor  to  astfst  a  heipleBS 
woman  Ibereln,  and  tbe  tatter's  assurance 
tbat  he  would  allow  ample  time  to  get  her 
Into  the  car  and  seated.  Tbe  court.  In  tbe 
Berry  Case,  supra,  quotes  approvingly  from 
tbe-  Crunk  Case  as  follows:  "If  tbe  company 
sells  a  ticket  to  an  Invalid  who  Is  unable  to 
aMlat  himself,  the  carrier  takes  upon  Itself 
tbe  obligation  of  allowing  bim  assistance  in 
placing  him  to  the  train  and  seating  blm  In 
the  car,  and  the  compensation  paid  for  the 
ticket  includes  such  right;  and  the  company 
will  owe  tbe  same  obligation  to  bis  assist- 
ants, while  necessarily  entering  and  leaving 
the  car,  wblcb  it  owes  to  bim."  Tbe  princi- 
ple here  announced  RppVe*  wltb  peculiar  force 
to  the  facts  of  the  case  at  bar,  and  seems  to 
leave  no  room  to  doubt  tbat  It  was  error  for 
the  lower  court  to  take  the  case  from  flie 
jury.  In  the  Orunk  Case  great  emphasis  Is 
given  the  fhct  that  none  of  tiie  company's 
officers  or  trainmen  assisted  or  offered  to  a»- 
sist  in  putting  tiie  sick  man  on  tbe  train, 
and  the  same  is  true  In  this  cose. 

There  con  be  no  question  but  that  tbe  In- 
juries received  by  the  appellant  In  gettli« 
off  the  -train  were  serious  and  painful.  In 
our  opinion,  tbe  evidence  was  such  as  to  en- 


title falm  to  have  bis  case  go  to  the  Jury,  and 
it  was  therefore  CTwr  for  the  trial  court  to 
grant  the  peremptory.  Instruction.  Where- 
fore tbe  Judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  grant  tbe  appel- 
lant a  new  trial,  and  fOr  further  proceedings 
consistent  with  the  opinion  herein. 


DAVIS  V.  OQMMOMWSAI/CH. 
(Oouit  of  Appeals  of  Kentucky.  Jan.  14, 1904.) 

HOMlOIDB-BVIDBNCa  —  ADUISSIBILITT  —  RES 
OBSTiB  —  INSTRUCTIONS  —  PREJUDICIAL  BR- 
R0R~APPEAL-DISTURBANC1  Or  VBRDIGT— 
CONTINUANCD-ABSSHT  WIINBSSOS— ADMIS- 
SION 07  TBSTIMONT. 

1.  In  a  proMcution  for  bomldde,  where  de- 
feudant,  wbo  was  a  town  marshal,  claimed  that 
he  undertoolc  to  arreat  deceased  on  the  sole 
gronnd  that  he  osed  obscene  and  vulgar  lau- 
guage  OD  the  streetB,  and  waa  drunlc  in  hia 

[ireseace,  tliere  was  no  error  In  refusing  to  al- 
ow in  evidence  an  ordinance  of  the  town  mak- 
iog  it  unlawful  for  pnsons  to  be  on  the  street 
after  10  o'clock  p.  m. 

2.  In  a  prosecution  for  homicide  where  It  was 
admitted  that  defendant  was  a  town  marshal 
at  the  time  of  the  killiDg,  and  several  witnesses 
testified,  without  contradlctioa,  that  he  was  a 
town  marshal,  althooah  the  court  misbt  property 
have  inatrocted  that  be  waa  such,  there  waa  no 
prejudicial  error  In  a  charge  reading,  "If  the 
jury  believe  that  defendant  was  marshal,"  etc. 

8.  In  a  prosecution  for  homidde,  statements 
made  by  defendant,  corresponding  with  those 
made  tgr  him  on  the  witness  stand,  within  five 
minutes  after  the  homicide,  hut  after  defendant 
had  called  three  persons,,  gone  after  a  physician, 
returned  to  tbe  scene  of  the  homicide,  and  then, 
in  pursuance  of  On  advice  of  a  person  left,  ana 
gone  to  the  sherlfTa  office,  where  be  made  the 
statements,  were  not  admlarible  as  a  part  ot  the 
res  se^K. 

4.  The  Court  of  Appeals  has  no  power,  under 
the  Code,  to  disturb  a  verdict  of  guilty,  If  there 
Is  any  evidence  to  support  it. 

B.  The  provisions  of  the  Criminal  Code  au- 
thorizing the  commonwealth,  on  an  application 
by  defendant  for  a  continuauce  on  the  ground 
of  absent  witnesses,  to  force  trial  by  agreeing 
that  the  witnesses  present  would  testit^  as 
stated  in  the  affldavltB— such  statements  being 
read  to  the  jury— are  not  In  vlolatlm  of  the 
constltatlonal  lights  of  defendant  to  meet  the 
witnesses  face  to  face,  and  to  have  compulsory 
process  for  obtaining  witnesses  In  his  favor. 

Appeal  from  Circuit  Court,  Carter  County. 
"Not  to  be  officially  reported." 
George  Davis  was  convicted  of  voluntary 
manslaughter,  and  appeals.  Affirmed. 

Geo.  W.  Ai-mstroDg  and  G.  W.  B.  Wol- 
ford,  tor  appellant.  0.  J.  Pratt,  Atty.  Oen.. 
and  M.  B.  Todd,  for  the  Commonwealth. 

NUNN,  J.  Appellant  waa  Indicted  by  the 
grand  jury  of  Carter  county  on  tbe  10th  of 
June,  1902,  charging  him  with  the  willful 
murder  of  Owen  Leedy.  He  was  tried  In 
June,  convicted  of  voluntary  manslaugh- 
ter, and  sentenced  to  the  penitentiary  for 
the  term  of  five  years.  Prom  this  judgment, 
appellant  haa  appealed.  - 

The  appellant  In  the  lower  court  filed  rea- 
sons for  a  new  trial,  and  aaalgned  18  or  20 
grounds  therefor.    This  court  is  prohibited 
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1^  ■ectton  281  (HC  the  Criminal  Code  from  ve- 
Tenliig  Cor  most  of  tbe  reasons  named.  Id 
tact;  the  attorn^  r^reeentinc  appellant 
urge  but  tour  or  five  reaaone  wby  this  coort 
■bonld  reverse  this  ease.  Tlier  are  as  fol- 
lows: (X)  The  lowtt  eonrt  erred  to  his  prejn- 
dlce  In  refusing  to  grant  him  a  contlnnanee. 
(2)  That  tbe  Tcnllct  of  tbe  jury  was  against 
the  evidence.  (3)  That  the  coart  erred  In 
refnslng  to  allow  appellant,  by  hlmaelf  and 
witness  Rose,  to  prove,  that  when  appellant 
snrrendered  himself  to  the  officer,  abont  five 
minutes  after  toe  killing,  he  narrated  the 
same  facts  with  reference  to  the  killing  as 
related  by  him  on  the  witness  stand.  (4) 
That  the  conrt  refused  to  allow  him  to  have 
read  to  the  jury  an  ordinance  of  the  town  of 
Gra78(ni  making  It  unlawful  tat  any  persona 
to  be  out  on  the  streets  of  the  town  after  10 
o'clock  p.  m.  withoot  a  reasonable  excuse. 
(5)  That  the  court  failed  In  Its  Instructions 
to  give  the  whole  law  of  ttxe  case  to  tiie  Jury. 

Tbe  substance  of  the  facts  of  the  UUlng, 
as  shown  by  the  renwd,  are  as  follows:  Ap- 
pellant and  the  deceased,  Owen  Leedy,  re> 
Bided  in  the  town  of  Grayson,  Ky.  Appel- 
lant was  the  marshal  ot  the  tovrn,  and  had 
prerlously  arrested  ttie  deceased  for  some 
small  offense.  On  the  night  of  the  killing, 
which  occurred  about  11  o'clock,  the  de- 
ceased, Leedy,  Alva  Oee^  and  MllIIs  Melvln 
were  sitting  on  a  plapk  or  bench  In  front  ot 
Black's  store,  talking  and  laughing,  as  claim- 
ed by  the  commonwealth,  and  cursing  and 
using  obscene  language,  as  claimed  by  appe- 
lant, when  appellant  arose  from  the  bench 
Mtnated  against  the  end  of  the  storehouse, 
and  walked  over  to  Owen  Leedy,  and  grab- 
bed bold  of  him,  and  pulled  him  off  of  the 
plank,  to  his  knees,  and  said  to  him:  "Come. 
Oo  with  me."  Commonwealth  witnesses  saj 
that  I^eedy  said  to  him  at  that  moment, 
"Dont  search  me  hoe,"  or,  "Tou-  can't  search 
me"— one  or  the  other.  Appellant  states  that 
Leedy  said,  "Ton  can*t  search  me."  Leedy 
Instantly  arose  to  his  feet  and  Jerked  loose 
from  appellant,  and  backed  down  tbe  side- 
walk in  fnMit  of  Mr.  Mocabee's  home.  Ai>- 
pellant  was  with  bim,  and  witnesses  for  the 
prosecntlon  say  they  heard  Leedy  say  to  ap- 
pellant, "Take  that  pistol  out  of  my  face, 
George,"  and  then  appellant  fired  three  shots 
In  quick  succession,  and  that  they  then  heard 
Leedy  say  to  appellant,  "Oh,  George,  yon 
have  shot  me,"  or  "Don't  shoot  me."  Appel- 
lant states  that  Leedy  had  the  pistol  drawn 
on  him,  and  that  It  was  he  (appellant)  that 
said  to  Leedy,  '^ake  that  pistol  out  of  my 
face,"  and  that  he  then  flred  three  shots  and 
killed  Leedy  to  save  his  own  life.  Appelant 
then  called  Oee  and  Melvln  iHick,  who  bad 
started  away,  and  then  called  Hr.  Mocabee, 
who  suggested  to  appellant  to  go  for  a  physl- 
dan.  He  the  deceased,  and  went  after 
the  doctor,  and  rettimed  to  the  scoie  of  the 
Ullfng.  Mr.  Mocabee  had  procured  a  light 
The  night  was  dark.  Deceased  was  lying  on 
his  back,  vrlth  his  right  hand  over  his  body. 


and  a  small  pistol  lybw  by  Us  sld&  Tb? 
commonwealth  att«npted  to  hIkjw  that 
Leedy  had  no  pistol,  and  that  amptilant 
placed  tbm  ptMboA  by  the  side  ai  tlw  deceased 
after  the  shots  were  flred.  The  prepondn- 
ance  of  the  evidence  favored  aiH>ellant  oo 
this  paiBL  When  an>ellant  retnroed,  Mr. 
Mocabee  advised  him  to  leave,  to  prerent 
further  trouble  as  word  had  been  Bent  to 
Leedy*B  family,  vriio  were  expected  to  arrive 
In  a  short  time.  Appellant  left,  and  -went  to 
the  office  of  fiie  idiarifl,  and  anxraidavd  him- 
self to  Deputy  Sheriff  Rose. 

AppelUut  claimed  that  be  undwbMk  to  ar- 
rest Leedy  became  he  naed  obscene  and  vul- 
gar language  on  the  streets,  and  was  drunk 
in  his  presence.  The  court  told  tbe  Jmy 
that,  if  this  was  true,  it  was  not  only  tbe 
right,  but  the  duty,  of  appellant  to  make  the 
arrest  But  appelant  did  not  datan  that  be 
was  undertaking  to  enforce  tbe  wdbiance 
against  pwstHis  b^g  on  the  streeta  after  10 
o'clock  p.  no.  without  a  reasonable  excuse,  or 
that  he  attempted  to  arrest  Leedy  Cor  this 
offense.  Consequently  the  court  did  not  err 
in  refusing  to  allow  this  wdlnanca  to  be 
read  to  the  Jury  as  evidence. 

Appellant  claims  that  the  court  erred  In 
giving  tostruetion  No.  4,  In  ttie  nae  of  these 
words:  "If  the  Jnry  believe  from  the  evi- 
dence that  the  defendant  George  Davis,  was 
marshal  of  tbe  town  of  Grayson.  •  « 
He  contends  that  the  commonwealflk  In  the 
course  of  the  trial  admitted  that  he  was 
SDcb  marshal,  and  theref<H«  there  was  no 
proof  on  this  subject  On  the  facta  as  devel- 
oped on  tilie  trial.  It  would  have  been  proper 
t<x  the  conrt  to  have  assumed  that  he  was 
marshal;  but  the  Instruction,  as  presented, 
could  not  have  prejudiced  appellant  as  ft 
was  admitted  that  he  was  nursbal  at  tbe 
time  of  the  killing,  and,  in  addltliHi.  appel- 
lant and  several  witnesses  teatlfled  vlthoat 
contradiction  that  he  was  tbe  marshal  of  tbe 
town  at  that  time.  Taking  the  instmctton 
as  a  whole,  it  vnis  more  favorable  to  appel- 
lant than  he  was  entitled  to.  There  was  no 
error  ot  the  conrt  in  giving  hutmctlons  to 
the  Jnry  prejudicial  to  apitellant  On  tiie 
contrary,  they  were  favorable  to  bim. 

It  Is  urged  by  counsel  that  the  court  erred 
in  refusing  to  permit  appellant  to  prove 
himself  and  his  witness  Rose  that  he  made 
to  Rose  the  ssme  stotemoit  of  the  facts  of 
the  klllli^  as  was  given  by  him  on  the  wit- 
ness stand,  and  that  these  ststHnents  were 
made  by  appellant  within  five  minutes  aft- 
er the  tn^dy.  It  seems  to  us  rerj  dear 
that  this  was  not  admissible,  and  fmned  no 
part  of  the  res  gestae.  The  test  of  the  admla- 
sibiuty  of  such  testimony  is  that  tbe  act  dec 
laratlon,  or  ezdamatton  must  be  so  Intlmatp- 
ly  Interworai  with  the  principal  fact  or 
event  which  It  charaeterlaea  as  to  be  regard- 
ed as  a  part  of  the  transaction  itself.  Ap- 
pellant had,  after  the  fcUlii^k  called  Oee  and 
Melvto  and  Mr.  Mocabee;  tliMi  went  afler 
the  physician,  and  returned  to  fb»  scene  of 
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the  bomldde;  then,  In  pnrsaance  oi  the  ad- 
vice of  Mocabee,  lett,  and  went  to  the  sher- 
UTb  office,  abont  one  block  diatant  Tbe  court 
was  right  in  rejecting  tbe  proposed  teatl- 

ruony. 

As  to  the  second  propmltlott  presented  by 
counsel  tor  appellant.  It  Is  suffldent  to  say 
that  It  has  often  been  decided  by  this  court 
that  It  has  no  power,  under  the  Code,  to  dis- 
turb a  verdict  of  guilty  If  there  Is  any  evi- 
dence to  support  sucb  a  vuiUct  Bee  tbe 
cases  Vowells  v.  Com.,  63  Ky.  198;  Patter^ 
son  V.  Com..  86  Ky.  8ia,  5  8.  W.  887,  and 
Johnson  v.  Com.  (Ky.)  15  8.  W.  662. 

On  the  celling  ot  this  case  for  trial  In  the 
lower  court,  appellant  filed  bis  affidavit  for 
a  continuance  on  acconnt  of  the  absence  of 
several  witnesses;  naming  them,  and  em- 
bracing in  his  afBdavit  what  he  expected  to 
prove  by  each  of  them.  Tbe  commonwealth 
agreed  that  the  witnesses,  if  present,  would 
testis  as  stated  therein,  and  said  statements 
were  read  to  the  Jury  as  evidence.  Appel- 
lant's complaint  is  that  be  was  entitled  to 
have  bis  witnesses  present;  that,  In  tbelr 
absence,  and  by  merely  reading  to  the  jury 
their  statements,  be  did  not  receive  the  full 
force,  effpct,  and  benefit  of  their  evidence. 
This  question  has  repeatedly  been  before  this 
court,  and  the  provisions  of  tbe  Criminal 
Code  antborlzlDg  such  procedure  have  been 
decided  as  not  in  violation  of  the  Constitu- 
tion. See  Adklns  v.  Commonwealth,  33  S. 
W.  948.  The  record  sbows  that  appellant 
was  not  confined  in  Jail,  but  was  out  on  bond, 
from  tbe  date  tbe  indictment  was  presented 
in  court  until  trial.  He  certainly  failed  to 
avail  himself  of  the  right  to  obtain  from  the 
court  compulsory  process  to  compel  the  pres- 
ence of  his  witnesses  at  the  trial. 

Perceiving  no  error  of  law  prejudicial  to 
the  sabstantial  rights  of  appellant,  the  Judg- 
ment of  ttB  lower  court  Is  affirmed. 

LOUIBYILLE!  &  N.  B.  CO.  T.  YAKABS- 
DBLL'S  ADM'R. 
(Gonrt  of  Appeals  of  Eentncky.  Jan.  14,  19(H.) 

RAILROADS— CHILD    ON  TRACK— FAILURE  TO 
CHBCK  TRAIN— MISTAKB  OP  JUDOMBNT. 

1.  A  railroad  company  la  liable  ffflr  its  en- 
gineer's mistake  of  Jndgment  in  snpposng  that 
a  child  would  get  off  a  bridge,  which  led  him  to 
omit  eflbrts  to  check  the  train  In  time  to  avoid 
killing  it 

Appeal  from  Otrcnlt  Court,  Boyle  County. 

"Not  to  be  officially  reported." 

Action  by  Mary  YanarsdeU's  administrator 
against  tbe  Lonlsvllle  &  Nashville  Railroad 
Company.  Jndgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

C.  R.  McDowell,  J.  W.  Alcorn,  and  B,  D. 
Warfleld.  for  appellant.  Bawlings  &  Yorls 
and  Robt  Har^g,  for  appellee. 

O'RBAB,  J.  This  Is  tbe  second  appeal  of 
this  case.  The  opinion  upon  the  first  appeal, 
which  states  the  facts  as  they  appeared  snb- 

1  L  Bn  Railroads,  vol.  41.  Cent  Dig.  g|  l2n,  120. 


Btantlally  on  tbe  last  trial  so  far  as  tbe  proof 
for  appellee  Is  concerned,  may  be  found  In 
6B  8.  W.  858.  The  Jury  found  a  verdict  of 
$2,600  for  appellee.  There  la  no  material  er- 
ror to  be  found  In  tbe  instructions  of  the 
court  The  evidence  objected  to  was  con- 
sidered upon  the  former  appeal,  and  the  ob- 
jections to  it  there  disposed  of.  The  criti- 
cism urged  against  the  same  evidence  upon 
this  appeal  goes  more.  In  our  opinion,  to  af- 
fect the  weight  than  the  competency  of  the 
evidence.  After  all.  It  was  a  matter  for  tbe 
Jury.  Perhaps  the  weight  of  the  evidence  is 
tot  appellant,  and  the  physical  facts,  taken 
in  connection  with  appellant's  evidence,  bar- 
ring one  exception,  are  strongly  persuasive 
that  the  verdict  Is  not  sustained  by  the  proof 
In  the  case.  The  exception  Is  that  under  all 
of  tbe  evidence  It  Is  clearly  shown  that  by 
the  proper  application  of  the  means  at  band 
by  tbe  servants  in  charge  of  appellant's  train, 
after  they  had  discovered  the  peril  of  the 
child  upon  the  bridge,  the  train  could  have 
been  stopped  anyhow  within  1,200  or  1,800 
feet.  As  a  matter  of  fact  the  train  was  not 
stopped  at  all  until  it  had  run  more  than 
twice  that  distance.  This  is  not  explained 
satisfactorily,  and  doubtless  convinced  the 
Jury  that  the  application  of  the  brakes  and 
other  means  to  control  the  train  was  not 
made  until  the  locomotive  was  so  close  to  the 
bridge  upon  which  tbe  child  was  killed  that 
they  were  then  unavailing.  This  does  not 
find  that  the  engineer  in  chat^c  purposely  ran 
over  tbe  child.  He  may  have  at  the  time 
thonght  that  she  would  be  able  to  get  off  of 
tbe  bridge  as  tbe  other  children  did,  and 
therefore  did  not  take  every  precaution  that 
the  subsequent  developments  have  shown 
was  necessary  to  skve  the  child's  life.  This 
was  a  mistake  of  Jndgment  doubtless  an 
honest  mistake.  But  It  Is  a  mistake  of  that 
character  for  wtiicb  tbe  court  Is  of  opinion 
that  the  master  Is  liable  to  the  person  In- 
jured. Under  the  circumstances  shown  we 
do  not  feel  warranted  in  saying  that  the 
verdict  of  tbe  Jury  Is  palpably  against  the 
weight  of  the  evidence. 
Jndgment  affirmed,  with  damages. 


BANK  OF  COMMERCE'S  RECEIVERS  T. 
WXNDMULLBR  et  al. 
(Coort  of  Appeals  of  Kentocky.  Jan.  7.  lOOi.) 

PORBION  ASSIGNMENTS-PREFERENCE— PROP- 
ERTY IN  OTHER  STATES  —  STATUTES  —  EN- 
FORCEMENT —  APPEAL  —  DBCISI0N9— LAW  OF 
THE  CASE. 

1.  Where,  on  a  prior  appeal,  It  was  held  that 
a  foreign  transfer  of  property  including  prop- 
erty in  Kentucky,  by  a  debtor  to  his  creditor, 
operating  as  a  preference,  would  not  be  con- 
strued aa  an  assignmeut  for  the  benefit  of  the 
debtor's  creditors  generally  under  a  Keatuck,T 
statute  in  so  far  as  tt  applied  to  property  locat- 
ed in  Kentucky,  bat  that  In  the  absence  of  a 
contraiT  showing,  it  would  be  presumed  that 
the  common  law  authorizing  such  preferences 
prevailed  in  the  state  where  tbe  assignment 
was  made,  and  on  remand  of  the  case  to  the 
trial  court  tbe  only  resident  creditor  illBnilsiinil 
bis  suit  and  there  was  do  anieudmeut  by  the 
foreign  creditors  tending  to  show  that  the  com* 
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mon  law  did  not  prevail  ia  the  atate  where  tiia 

transfer  was  made,  it  was  error  for  the  court 
on  retrial  to  hold  that  such  transfer  was  void 
«B  a  fraudulent  preference. 

Appeal  from  Circuit  Court,  Carter  County. 
"Not  to  be  officially  reported.*' 
Action  by  Louis  Wlndmulier  and  others 
against  the  receivers  of  the  Bank  of  Com- 
merce of  Buffalo  to  hare  certain  transfers 
of  property  declared  to  operate  as  an  assign- 
ment for  the  benefit  of  creditors.  From  a 
Judgment  in  favor  of  plaintiffs,  defendant  ap* 
peals.  Reversed. 

XorrlB  Morey  and  W.  B.  Wllholt,  for  appel- 
lant. Theobold  &  Theobold,  D.  K.  Wels,  and 
R.  D.  Davis,  for  appellees. 

BARKER,  J.  This  action  is  here  on  sp* 
peal  for  the  second  time.  The  material  facts 
upon  which  the  litigation  is  based  are  set 
forth  In  the  opinion  on  the  first  appeal  (SO 
S.  W.  54S).  to  which  reference  Is  now  made 
for  the  purpose  of  obviating  the  necessity  of 
a  restatement.  So  far  as  the  appellees  are 
concerned,  there  has  been  no  change  made  In 
the  record  since  Its  return,  after  reversal,  to 
the  drcnlt  court  Thetr  rights,  therefore,  are 
circumscribed  by  the  opinion  heretofore  de- 
Urered.  Appellees  and  the  judge  of  the  cir- 
cuit court  seem  to  have  labored  under  the 
belief  that,  if  the  conveyance  from  Andrew 
Brown  to  the  Bank  of  Commerce  of  Buffalo, 
N.  could  be  held  to  be  a  fraudulent  pref ei^ 
ence  under  the  statute  of  1856  <1  Acts  1866- 
6S,  p.  107.  e.  704),  they,  although  New  York 
creditors  of  Brown,  could  participate  In  the 
aaslgnmait  wtai<di  would  follow  the  judg- 
ment, and  that  all  that  was  necessary  In  oi^ 
der  to  readk  this  desired  end  was  to  find  a 
Kentucky  creditor  of  Brown,  at  whose  suit 
such  a  Judgment  might  be  bad  under  the 
statute.  This  la  a  mlstakoi  view  as  to  the 
effect  of  the  former  opinion.  After  holding 
that  the  transaction  between  Brown  and  the 
Bank  of  Commerce  was  a  fraudnlmt  prefer- 
ence under  the  statute  of  1858,  It  is  said: 
"But  It  does  not  follow  that  the  a^ellees  are 
entitled  to  the  relief  they  aotight  It  most 
first  be  ascertained  whetiier  they  hsre  debts 
against  Brown;  and,  sectmd,  whether  the 
transaction  In  New  Tork  tqjterates  as  an  as- 
signment for  their  benefit  Waiving,  for  the 
purposes  of  this  o^nlon,  the  question  of  the 
sufficiency  on  demurrer  to  the  petitions,  and 
assuming  that  thne  la  no  contest  brer  the 
claim  of  any  app^ee  bat  Gregory,  .the  ques- 
tion arises  whether  the  Kentucky  act  of  1866 
affects  the  New  Toric  transaction,  so  aa 
to  make  it  operate  as  an  assignment  for  the 
benefit  of  the  New  York  credltova.  All  tiie 
appellees  but  Gregory  are  nonresidents  of 
this  state.  The  transaction  must  be  assnm- 
ed  to  be  valid  according  to  the  laws  of  New 
York,  for  preferences  were  lawful  at  common 
law.  and  the  common  law  is  presumed  to 
prevail  In  states  where  the  ctmtrary  does  not 
am)ear.  It  ftdlows,  that  the  transfers  will  bo 
treated  by  this  court  as  valid,  so  far  as  the 


citizens  of  othw  states  are  concerned.  AH 
tbe  appellees  except  Gregory  being  confessed- 
ly citisens  of  otber  states.  It  follows,  tbe re- 
fore,  that  In  the  present  stete  of  the  record 
the  statute  cannot  be  held  to  operate  in  tbetr 
favor.  The  validity  of  the  claim  of  Gregory 
Is  in  dispute,  and  the  judgment  makes  no 
mention  of  his  claim.  As  to  his  claim,  there- 
fore, there  Is  nothing  for  us  to  act  upon. 
The  Judgment  Is  reversed,  with  directions 
for  further  proceedings  consistent  herewith, 
allowing  appellees  to  amend,  if  desired,  both 
as  to  the  New  York  law  and  as  to  demand 
and  protest  upon  the  bills  of  exchange  sued 
on."  Upon  the  return  of  the  case  to  the 
court  below,  Gregory,  who  was  the  only 
Kentucky  creditor  of  Brown,  dismissed  his 
action,  whereupon  the  case  having  been  again 
submitted,  the  dreuit  Judge  agaia  decided  In 
faTor  of  appellees  that  the  conveyance  from 
Brown  to  the  Bank  of  Commerce  was  a 
fraudulent  preference  undor  the  act  of  1856. 
and  operated  as  a  general  assignment  of  bis 
properly  for  the  benefit  of  all  his  orediUirs. 
So  far  as  this  record  shows,  the  creditors, 
at  the  time  the  judgment  below  was  render^ 
ed.  and  the  debtors,  were  citizens  of  New 
York.  The  opinion  on  the  first  aj^eal  holds 
that  If  the  common-law  rule  previdls  in 
New  York,  thtta  the  asrtgnment  of  Brown  to 
the  Bank  of  Commerce  is  valid  as  to  appel- 
lees, and  tii9  could  not  participate  in  the 
Eentudcy  estate  of  Brown,  even  if  tlie  con- 
veyance was  set  aside  as  a  fraudulent  prefa>- 
ence  at  the  suit  of  a  Kentucky  creditor.  Cer- 
tainly, this  court  would  not  dedde  that  ap- 
pellees have  a  valid  and  subsisting  dalm 
which  tbey  contd  not  enforce,  and  that  thtir 
rii^t  to  have  tbdr  claims  paid  by  a  aale  of 
the  Kentucky  propnty  d^tends  upon  the  ad- 
Toititlous  contingency  of  being  able  to  find 
a  Kentucky  creditor  at  whose  salt  the  con- 
Teyance  mls^t  be  set  aside.  Fnnn  mA  a 
conclusion  It  would  follow  that  there  might 
be  a  valid  legal  claim  without  a  legal  rem- 
edy. What  the  court  meant  to  decide  ud 
did  decide  is  that  where,  as  in  this  case. 
&n  of  the  parties  reside  In  a  state  where  a 
preference  amcmg  creditors  .Is  valid,  those 
creditors  who  have  not  been  Inclnded  in  the 
Iffeference  cannot  come  to  KentmAy  and  set 
In  force  the  act  'Of  1856  as  against  their 
debtor,  and,  as  they  cannot  do  this  for  them- 
sriTes,  a  Kentucky  creditor  cannot  do  it  for 
them.  Had  Gregory  not  dismissed  Us  caw. 
any  judgment  rendered  In  his  favor  would 
only  have  redounded  to  hia  interest,  and  not 
to  the  Interest  of  appellees.  They  were  not. 
Aerefore,  prejudiced  by  the  dismissal  of  his 
action.  As  appellees  failed  to  amend  tbrir 
pleadings,  or  to  take  any  proof  to  show  ^t 
in  the  state  of  New  York  a  debtor  cannot 
lawfully  prefer  one  creditor  otw  anottwr.  It 
must  be  conclusively  presumed  that  the  com- 
mon-law rule  prevails  therein;  and.  sndi  be- 
ing the  fact  appellees^  petition  stunild  bars 
been  dismissed. 

Wherefore  the  judgment  Is  rereraed  fW 
proceedings  consistent  herewith. 
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lilPP'S  OUABDIAN  T.  ALLPHZN. 
(Ooart  of  Appeals  of  Kentoeky.  Jul  12, 1904.) 

PARTITION  SALE— INADEQUATB  FSICB-RIOHTS 
OF  INFANT  HEIR. 

1.  la  partition  faetjreeii  heira  a  judgment  di- 
neting  a  sale  did  not  adjudge  that  an  Infant 
heir's  interest  therein  should  remain  a  Uen  on 
the  land,  as  required  by  Civ.  Code,  i  498.  The 
sale  was  made  for  an  inadequate  price,  and, 
though  there  was  nothing  to  snow  that  persons 
desiring  to  purchase  vere  prevented  from  at- 
tending the  sale,  It  was  undisputed  that  the  day 
of  the  sale  was  severe,  and  that  snow  covered 
the  land  while  it  was  advertised,  so  that  it 
could  not  be  examined.  Beid  that,  though  in&de- 
qnac7  of  price  alone  was  not  safEcient  ground  for 
setting  aside  a  sale  fairly  made,  the  drcomstan- 
ces  of  the  sale,  in  connection  with  the  error  in 
the  judgment,  warrauted  such  relief  to  prevent 
a  great  sacrifice  of  the  infant's  property. 

Appeal  from  Olrcult  Court,  Boone  County. 

"Not  to  be  officially  reported." 

Action  by  Susie  N.  and  J.  8.  Adama  against 
Cordelia  M.  Wbltson  and  others  for  the  sale 
of  land  jointly  owned  by  the  parties.  From 
order  overruling  objections  to  order  of  sale 
to  B.  B.  Allpbln,  Ethel  B.  Llpp,  by  her  guard- 
ian, S.  Oalnes,  appeals.  Berersed. 

8.  Oalnes,  for  appellant.  S.  H.  ToUn  and 
Jobn  S.  Gtapnt,  for  appellee. 

NUNN,  J.  This  action  was  brought  In  the 
court  below  by  Susie  N.  Adams  and  her  hus- 
band, J.  S.  Adams,  against  Cordelia  M.  Whlt- 
8on  and  her  husband,  Charles  Wbltson,  Ethel 
B.  Lipp,  and  S.  Gaines,  as  her  guardian,  for 
the  purpose  of  procnring  an  order  of  sale, 
under  subsection  2  of  section  490  of  the  Civil 
Code,  for  56  acres  of  land,  which  plaintiffs 
aUeged  wag  In  possession  of  and  owned  joint- 
ly by  Sasle  N.  Adams,  Cordelia  M.  Whltson, 
and  Ethel  E.  Llpp  by  inheritance  from  their 
deceased  father,  George  W.  Lipp;  and  also 
alleged  and  proved  that  the  same  could  not 
be  divided  between  the  three  joint  and  equal 
owners  without  matertelly  Impairing  its  val- 
ue. The  court  directed  the  sale  thereof,  and 
the  master  commissioner,  pursuant  to  the 
order  of  court,  made  a  sale  of  the  land  on 
March  2,  1903,  at  which  sale  the  appellee 
Allphin,  became  the  purchaser  thereof,  at  the 
price  of  |1,72S.  The  commissions:  reported 
to  the  court  this  sale  at  the  April  term,  190S. 
The  appellant.  Ethel  B.  Llpp,  by  her  guard- 
tan,  filed  exceptions  to  this  report  of  sale,  In 
substance  as  follovrs:  "First.  Because  the 
land  leys  on  a  county  dirt  road,  and  during 
the  time  It  was  advertised  for  sale  the  road 
was  so  bad  that  It  was  almost  Impassable, 
and  contemplated  purchasers  were  thereby 
prevented  from  seeing  and  examining  the 
land  with  a  view  of  purchasing.  Second. 
Because  during  the  time  the  land  was  ad- 
vertised a  very  deep  snow  covered  the  land, 
and  It  could  not  be  seen  and  examined  by 
people  who  desired  to  purchase  It  Third. 
Because  the  day  of  sale  was  bad,  and  few 
people  attended  the  sale.  Fourth.  Because 
this  defendant  Is  an  infant  under  fourteen 
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years  of  age,  and  this  land  is  all  the  estate 
of  any  kind  that  she  has;  and  because  the 
price  for  which  It  sold  is  grossly  Inadequate." 
It  appears  from  the  uncontradicted  proof 
that  tills  1b  a  well  Improved  and  valuable 
tract  of  land,  worth  $3,000  or  more,  and  It 
is  evident  that  the  price  It  brought  at  the 
commissioner's  sale  was  inadequate;  but  It 
has  been  held  by  a  long  line  of  decisions  by 
this  coui-t,  nothing  else  appearing  In  connec- 
tion with  the  sale  detrimental  to  the  Interest 
of  the  party  excepting,  that  mere  Inadequacy 
of  price  Is  not  sufficient  to  authorize  the 
setting  aside  a  sale  fairly  made.  It  Is  agreed 
that  there  was  snow  upon  the  ground,  which 
covered  this  land  during  al!  the  time  It  was 
advertised  for  sale,  and  that  the  day  of  sale 
was  a  severe,  cold  day;  but  it  Is  not  shown, 
except  by  Inference,  that  any  pers<m  or  per- 
sons were  prevented  from  attending  the  sale 
by  the  Inclemency  of  the  weather,  or  that 
any  person  attempted  to  examine  the  land 
with  a  view  of  purchasing  it,  and  was  pre- 
vented by  its  being  covered  with  snow;  but 
it  appears  from  the  record  that  one  Henry 
Bishop,  as  principal,  and  W.  M.  Lancaster, 
as  his  surety,  executed  a  bond  in  due  form 
obligating  themselves  that,  in  the  event  this 
sale  to  Allphin  is  set  aside,  that  they  would 
start  the  bid  at  the  next  sale  at  the  price 
of  $2,225,  and  a  like  bond  was  given  by  J. 
S.  Gaines,  principal,  with  T.  J.  Booth  as  his 
surety,  offering  to  start  the  bid  at  the  next 
sale,  should  one  occur,  at  the  price  of  $2,200; 
but  no  special  reasons  were  offered  why  they 
were  not  present  at  the  sale.  As  stated,  this 
action  was  brought  for  a  sale  of  this  land 
by  virtue  of  subsection  2  of  section  490  of 
the  Civil  Code.  Subsection  1  of  section  497 
Is  as  follows:  "In  the  actlcn  mentioned  In 
sub-section  2,  of  section  490,  the  share  of 
an  infant,  or  a  person  of  nnsonnd  mind,  shall 
not  be  paid  by  the  purchaser;  but  shall  re- 
main a  Hen  on  the  land  bearing  Interest,  un- 
til Uie  infant  becomes  of  ag^  or  the  person 
of  nnsonnd  mind  becomes  of  sound  mind,  or 
until  the  guardian  of  the  Infant,  or  the  com- 
mittee of  the  person  of  unsound  mind,  exe- 
cute bond  as  18  required  by  section  493." 
The  lower  court.  In  Its  judgment  directing 
the  sale  of  this  land,  erred  in  not  adjudging 
that  this  Infant  appellant's  interest  therein 
should  remain  a  Hen  on  tiie  land,  bearing 
interest  until  she  became  ot  age,  or  until  her 
guardlap  «cecuted  a  bond  as  required  by 
secticHt  498  of  the  Code.  This  errcr  possibly 
was  prejudicial  to  the  Uiterest  of  appellant 
and  the  oOier  parties  In  Interest  Persons 
contemplating  the  purchase  of  this  land 
would  naturally  look  to  the  judgment  fw  the 
terms  of  sale,  and  upon  examination  of  the 
judgment  In  this  case  they  would  hare 
found  that  the  whole  purchase  price  was 
payable  to  the  commissioner,  divided  Into 
three  payments  of  6,  12,  and  18  months; 
when,  it  they  had  found,  as  the  Code  re- 
quires, that  one-third  of  the  purchase  price, 
with  Interest  at  6  per  cent,  should  rwuln  a 
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lien  upon  the  land  nntll  this  aitpellant  ai^ 
rived  at  tbe  age  of  21  years,  or  until  het 
guardian  executed  the  bond  as  required  by 
the  Code,  U  such  had  been  the  case,  persons 
with  limited  means  and  desiring  to  purchase 
a  home,  might  have  been  induced  to  pay  a 
greater  price,  beUeriug  that  they  could  get 
a  much  longer  time  to  pay  a  ttiird  of  the 
purchase  money  than  this  Judgment  gave 
them.  When  a  court  of  equity  exercises  its 
statnttny  power  by  ordering  a  sale  of  in- 
fants' land,  It  must  require  the  proceedings 
to  conform  strictly  to  the  statute.  We  under- 
stand the  public  Interest  In  having  purchas- 
ers at  Judicial  sales  "secure"  in  their  pur- 
chases, and  that  this  Is  one  of  the  paramount 
reasons  in  not  sancttoning  tbe  setting  aside 
of  such  sales  tor  mwe  inadequacy  of  price 
altme,  ta  for  frivolous  and  immaterial  causes; 
but  we  know  from  this  record  that  for  some 
reastm  there  has  been  a  great  sacrifice  of 
this  infant's  property,  it  being  unable  to  pro- 
tect itself.  In  view  of  this  great  inadequacy 
of  price,  coupled  with  the  inclemency  of  the 
weathor  on  the  day  of  sale  and  the  snow 
upon  the  ground  during  the  whole  time  that 
it  was  advertised,  which  possibly  prevented 
persons  from  examining  the  land  and  at- 
tending Hm  sale,  and  the  error  of  the  lower 
court  in  not  asserting  in  its  Judgment  a  lien 
on  tbe  land  for  the  Infonf  s  interest,  we  fed 
impelled,  in  Justice  to  this  Infant,  to  reverse 
Uie  action  of  the  lower  court 

Fot  tiiese  reasons  the  Judgment  of  fte  low- 
er court  iB  reversed,  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


IBTINB  V.  OEBSON. 

(Oonrt  <rf  Appeals  of  Kentucky.  Jan.  14.  1904.) 

SliANDKR— INSAmTT  AS  DSPEMSB— INSTRUC- 
TIONS—DEATH  OP  DEPENDANT— DISPOSITION 
OP  CASE  ON  REVBRSAI/— BBHITTITUR— IMFO- 
aiTION  OP  TERMS. 

1.  Total  mental  derangement,  or  an  insane 
delusion  on  the  snbject  to  wlUcb  slanderous 
words  relate,  is  a  complete  defense  to  an  action 
therefor. 

2.  In  an  action  tot  slander,  in  bccosIdk  plain- 
tiff of  being  the  mother  of  an  UlegitliDate  child, 
the  evidence  showed  that  defendant,  a  married 
woman,  whose  husband  was  exem'plar;  In  his 
conduct  towards  other  women,  became  diseased, 
with  the  result  that  her  mind  gaVe  way,  and 
she  became  possessed  of  delaslons,  one  of  which 
was  that  her  husband  was  unfaithful.  When 
told  that  her  suBpicions  were  groundless,  she 
would  cry  out  with  rage.  She  believed  her  hus- 
band was  the  father  of  a  child  by  a  .young  wo- 
man harbored  by  plaintiff,  and  anr  woman  she 
met  with  a  child  became  to  her  frenzied  imagina- 
tion the  object  of  her  husband's  loye.  This  con- 
dition was  testified  to  by  numeroue  witnesses, 
including  experts  and  acquaintances.  Bel4,  that 
the  court  should  have  instructed  that  if  tbe  jury 
believed  defendant,  at  the  time  of  speaking  tbe 
defamatory  words,  was  insane,  or  under  a  delu- 
sion as  to  her  tiusband's  relations  with  other 
-n-omen,  incapacitating  her  from  anderstanding 
their  meaning,  they  ahould  find  for  her. 

3.  Where  a  judgment  for  slander  is  erroneous, 
flfler  reversing  it  the  Oonrt  of  Appeals  has  no 
jiivisdiction  to  order  a  remittitur  of  an  exessslve 
portion  of  the  r^coT^ry,  because  fay  reversal  the 
judgment  is  tendered  TOid, 


4.  Where,  after  trial  and  Judgment  for  plai-^- 
tiff  in  an  action  of  slander,  defendant  a;ipeals 
and  then  dies,  and  tbe  Court  of  Appeals  tutds  ii 
necessary  to  reverse  the  judgment  tOr  error  in 
instructions,  It  cannot,  to  avoid  an  abatement  of 
the  action,  impose  terms  on  appellant  (defend- 
ant's personal  representative)  by  which  tbe 
judgment  may  stand  as  aecnri^  for  any  futore 
recovery. 

Appeal  from  Olrcnit  Cotirt,  Madison  GouDty. 

"To  be  officially  reported." 

Action  by  Florida  Gibson  against  Bettie  H. 
Irvine.  Judgment  for  plalntlft,  and  defend- 
ant appealed.  Defendant  having  died  pend- 
ing the  appeal,  L  Shelby  Irvine,  as  her  ad- 
ministrator, was  substituted  as  ^mUast. 
Reversed. 

J.  W.  Oaperton,  W.  B.  Sniitfa.  B.  W.  MlUer* 
Smith  ft  Bush,  and  J.  H.  HazehiM,  for  ap- 
pellant J.  A.  Sullivan  and  J.  Tevis  Oobb*  Cor 
appellee. 

SBTTLB,  jr.  The  appdlee,  Florida  Olbaoo. 
a  young  woman  of  ezc^ent  character,  resid- 
ing In  aiadiacm  county,  Instltnted  hi  ttie  tir- 
cnit  court  of  tiiat  coun^  an  actbm  for  dai^er 
sgainst  ibe  appellant,  Bettte  H.  Irvine,  and 
her  husband,  I.  Shelby  Irvine,  laying  ber  dam- 
ages at  980,000.  These  are  tbe  slanderous 
words  set  fortb  in  Uie  petition,  vis.:  "Floridd 
Olbaon  left  here  this  summer,  and  had  a  baby, 
and  I  know  It  is  so."  It  is  averred  In  fbe  pe- 
tition that  the  slanderous  words  were  falsely 
and  malidously  spoken  and  published  by  Bat- 
tle H.  Irvine  of  and  concerning  the  apftellee, 
and  though  It  aM)ami  firam  the  blQ  of  evi- 
dence, made  a  part  of  tbe  record,  that  other 
harsh  and  ftUse  charges  den^tory  to  thi> 
characta  of  the  appellee  woe  made  by  Mrs. 
Irvine,  tbe  wwds  complained  of  were  showu 
to  have  been  qwken  but  one  tlme^  and  In  tbe 
hearing  of  but  one  person.  L  Shelby  Irrine 
entered  a  motion  to  require  the  aroeUee  to 
elect  which  of  the  defendants  abie  would  prose- 
cute her  action  against,  which  motkn  was 
sustained  by  the  lower  court  AiQ»el]ee  elect- 
ed to  prosecute  her  action  against  Bettie  H. 
Irvtoe,  which  caused  its  dismissal  as  to  L  Shel- 
by Irvine.  Thereafter  L  Shelby  Irvine,  as 
the  husband  of  Bettie  H.  Irvine,  and  ■w""**"g 
to  act  OS  h^  next  friend,  filed  an  answer  to 
tbe  petition.  In  which  It  was  averred  tint  ahe 
was  a  person  of  unsound  mind  and  unable  to 
defend  the  action  ftw  bavelf,  and  ttiat  If  tbe 
sianderooa  wwds  wm  spoken  by  ber  It  wa« 
when  she  was  of  unsound  mind  and  nmabl? 
to  understand  what  she  said,  or  tbe  meanli^ 
of  the  words  used.  On  motion  of  appellee 
this  answer  was  by  tbo  eonrt  sMcken  from 
tbe  file,  and  the  court  thm  appointed  tro  ab]« 
and  ezperieuced  memtwn  ot  the  Madisso 
county  bar  guardians  ad  litem  to  defend  for 
Bettie  H.  Irvineu  The  guardians  ad  litem  by 
answer  set  Qp  fbr  their  ward  flu  defense  that 
the  words  complained  of  were  not  qioken  by 
her,  en:,  if  they  were  qwken,  that  she  ww  at 
the  time  of  the  qwaklug  laboring  under  a  pro- 
nounced and  well-defined  moooraanla  or  deln- 
slonal  insanity  upon  tbe  subject  of  ber  boa- 
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boDd'a  relatloiut  wlQi  womm,  wMdi  tncapact* 
tated  her  from  knowlnK  wbat  she  said  of  Hm 
appellee,  or  the  meaning  or  ^ect  of  the 
word^  complahied  of.  In  addition,  the  an- 
swer contains  the  following  testimonial  to  the 
appellee's  character:  "Tbey  farther  state  that 
the  plaintiff  la  a  woman  of  moat  excellent 
character,  esteemed  by  her  friends,  and  re- 
spected by  the  commnnlty  as  a  w<»nan  of  pure 
life  and  chaste  character."  The  answer  ot 
the  gnardlans  ad  litem,  except  as  to  Ihe  testi- 
monial ta  appellee's  diaracter,  was  contro- 
Terted  by  the  reply  filed  by  the  appellee,  end 
upon  the  Isanes  Oma  fanned  the  case  went  to 
trial,  which  resulted  In  a  Tercet  and  Jodg- 
mmt  for  the  ^pellee  for  $30,000  In  damages. 
The  goardlans  ad  litem  entered  motion  and 
grounds  for  a  new  trial,  which  was  refused  by 
the  trial  court,  and  the  case  la  now  before  us 
tm  review  iq»n  the  uppml  ta  Settle  H.  Ie^ 
Tine,  by. the  gaardlans  ad  litem.  And  Bettle 
H.  Irvine  having  died  since  the  taking  of  the 
appeal,  the  same  has  been  revived  In  the  name 
of  L  Shelby  Irvine,  administrator  <^  her  es- 
tate, he  having  been  appointed  aa  such  ad- 
ministrate by  the  Madison  connty  court 

The  grounds  relied  on  for  a  new  trial  are 
18  In  number,  but  as,  In  our  view  of  the  case, 
the  fourth  ground  authorized  the  granting  of 
a  new  trial  asked,  it  will  not  be  necessary  to 
consider  the  othm.  This  ground  complains 
of  the  failure  of  the  lower  court  to  Instruct 
the  Jury  that  Insanity  or  monomania  waa  a 
complete  defense  to  the  actlm.  In  oQier 
words,  It  is  contended  by  the  appellants  that 
the  lower  coml  shonld  have  elthw  peremp* 
torily  directed  the  jury  to  find  toe  the  ai^l- 
lant,  Bettle  H.  Irvine,  or  instmcted  them  that 
if  they  believed  from  the  evidence  that  at  the 
time  of  the  speaking  of  the  slanderous  words, 
if  she  did  speak  them,  she  was  of  unsound 
mind,  that  Is,  laboring  under  such  monomania 
w  delusional  Insanity  upon  the  subject  of  her 
husband's  relations  with  'women  as  to  inca- 
pacitate ha  from  knowing  what  she  said  In 
nslng  tb,e  alanderous  words  of  appellee  com- 
plained of,  or  the  meaning  or  efFect  of  such 
words,  they  should  find  for  the  defendant. 

Mr.  Justice  Cooley,  in  his  admirable  work 
on  Torta,  discusses  at  great  length  the  respon- 
sibility of  lunatics  for  torts.  He  seems  to  be 
of  the  opinion  that  though  they  cannot,  be- 
cause of  the  absence  of  a  criminal  totent,  be 
punished  for  acta  that  would  be  criminal  If 
committed  by  a  sane  person,  nevertheless  In 
certain  cases  they  or  thehr  estates  may  be  held 
civilly  liable  for  torts  committed  by  them,  but 
that  ttiey  nor  their  estates  are  responsible  In 
actions  for  slander  or  libel.  An  Illustration 
of  fliis  point  may  be  found  on  page  99  of  the 
volume  supra,  where  It  is  said:  "The  case  of 
an  injury  suffered  at  the  hands  of  a  lunatic 
furnishes  ua  with  an  apt  lUustratl<m.  Let  It 
be  snnwsed  that  one  of  this  nnfortunate  class 
meets  a  traveler  on  the  highway,  and  by  force 
or  by  terror  of  his  threats  takes  from  him  hta 
horse  and  veblcle,  and  abuses  or  destroys 
them.   In  a  sane  parson  this  may  be  highway 


robb€ry;  but  tiie  lunatic  la  incapable  of  a 
criminal  intent  and  therefore  commlte  no 
crime.  Neither  la  Hie  case  <me  In  which  a 
contract  to  pay  fOT  the  property  or  for  the  In- 
Jury  can  be  Implied,  fw  the  law  can  imjflj  no 
contract  relations  where  the  capacity  to  eotet 
Into  them  la  withheld.  But  a  plain  wrong  has 
been  done,  because  the  traveler  has  been  de- 
prived of  his  pnqjwrty,  and.  If  the  person  at 
whose  hands  the  wrong  has  been  auffered  la 
possessed  of  an  estate  from  which  compensa- 
tion can  be  made,  no  reason  appears  why  this 
estate  ahonld  not  be  burdened  to  make  it  In 
oQut  words,  it  seems  but  Just  that  the  conse- 
quences of  the  unfortunate  occurrence  should 
fall  upon  the  estate  of  the  person  committing 
the  injury,  rathsr  than  Tijfoa  that  of  the  per- 
son who  has  suffered  it  *  *  *  One  eml- 
nmt  law  writer  baa  doubted  If  tbere  ought  to 
be  any  responalblllty  to  auch  a  caae.  In  the 
case  of  a  compos  mentis,  he  aaya,  althov^  the 
inteat  be  not  declalve,  still  the  act  punlahed 
Is  that  of  a  party  competent  to  foresee  and 
guard  against  the  consequences  of  his  con- 
duct and  toevltable  acddent  has  aiwaya  been 
held  an  excuse.  In  the  case  of  a  lunatic  it 
may  be  urged  both  that  no  good  poUcy  re- 
quires the  toterpositlon  of  the  law,  and  that 
the  act  belongs  to  tlie  class  of  cases  which 
may  well  be  termed  Inevitable  accident"  In 
discussing  whethv  a  person  of  unsound  mind 
Is  responsible  for  slanderous  or  libelous  words. 
Mr.  Cooley  fnrthra'  saya:  *****  It  has 
been  seen  that  in  some  cases  malice  is  a  neces- 
sary Ingredient  oi  the  tort  How  can  a  non 
compos  be  responsible  in  audi  cases;  such,  fw 
instance,  as  a  malldons  prosecution  or  llbelT 
Legal  malice  certainly  cannot  be  imputed  to 
one  who  In  law  la  incompetent  to  harbor  an 
Intent  It  would  seem  a  monstrous  abaurdlty, 
for  Instance,  If  one  were  held  entitled  to  main- 
tain an  action  for  defamation  of  character  for 
the  thoughtless  babbling  of  an  Insane  person, 
or  for  any  wild  communication  be  might  send 
through  the  mall  or  post  upon  the  wall. 
There  can  be  no  tort  to  these  cases,  beoiuse 
the  wrong  lies  In  the  Intent  and  an  totent  Is 
an  Impossibility.  The  rales  which  preclude 
criminal  re^naibill^  are  strictly  applicable 
here,  because  there  Is  an  absence  of  the  some 
necessary  element  And  If,  to  the  case  of  de- 
famatory publications,  It  may  be  said  that 
after  all,  the  requirement  of  malice  as  an  ele- 
ment to  the  wrong  is  only  nominal,  still  there 
can  be  no  tort  because  presumptively  the  ut- 
terances, or  rather  publications,  which  pro- 
ceed from  a  diseased  brato,  cannot  Injmre." 
Ckraley  on  Torta,  p.  108. 

"In  reason,  an  Insane  person  cannot  have 
the  malice  essential  to  slander  and  libel.  And 
this  doctrine  may  be  deemed  to  be  anfilciently, 
though  not  voy  firmly,  established."  Blabop, 
Noncontract  Law,  S  fi06b 

"Inatannch  as  malice,  actual  or  Implied,  is 
an  element  of  slander,  a  person  la  not  liable 
In  damages  th«%for,  if,  at  the  Ume  of  speak- 
ing the  defamatory  words,  he  waa  totally 
deranged,  or  was  the  victim  of  Insane  delu- 
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slon  on  the  subject  to  which  the  words  r»- 
lated."   16  Am.  &  Eng.  Ency.  Law  (2d  Bd.) 

"Insanity  Is  a  complete  defense  to  an  ac- 
tion for  slander  or  libel."  Townsend  on  Slan- 
der (3d  EA.)  8  248;  Bryant  t.  Jackson,  6 
Humph.  (Tenn.)  199;  Homer  t.  Marshall,  S 
Munf.  (Va.)  466;  McDongald  T.  Coward,  9S 
N,  C.  368. 

This  court  la  asked  for  the  first  time  to 
say  whether  or  not  Insanity  Is  a  good  de- 
fense In  an  action  of  slander.  In  view  of  the 
authorities  supra,  we  are  of  the  opinion  that 
the  question  should  be  answered  In  the  af- 
flrmatlTe.  Insanity,  however  viewed  ancient- 
ly, is  in  modem  times  deemed  a  visitation 
from  God,  a  disease  or  malconstruction  of  the 
mind.  If  Ood  does  not  bold  accountable  for 
their  misdeeds  those  whom  he  BuCTers  to  be 
thus  afflicted,  shall  his  creatures,  intrusted 
with  the  enforcement  of  human  laws,  refuse 
to  excuse  their  ostensible  evildoing?  Surely 
not  But  while  such  Is  our  view  of  the  law, 
we  would  say  that,  in  order  to  defeat  a  re- 
covery in  a  case  like  the  one  at  bar  upon  the 
ground  of  Insanity,  it  should  satisfactorily 
appear  from  the  evidence  that  at  the  time  of 
speaking  the  defamatory  words  the  person 
uttering  them  was  either  totally  deranged,  or 
laboring  under  an  Insane  delusion  on  the  sub- 
ject to  wUch  the  words  related.  In  consider^ 
ing  the  evidence  introduced  as  to  the  condi- 
tion of  mind  of  the  unfortunate  woman 
against  whom  the  recovery  was  had  in  this 
case,  we  have  been  profoundly  Impressed  by 
Its  weight  and  force.  Without  undertaking 
to  discuss  It  in  detail,  or  to  mention  the 
names  of  witnesses,  we  find  that  it  manifests 
the  facts  that  Mrs.  Irvine  was  the  fortunate 
possessor  of  practically  unlimited  wealth,  a 
happy  home,  and  devoted  husband.  It  seem- 
ed to  be  the  constant  aim  of  the  husband  to 
minister  to  her  happiness.  Both  time  and 
money  were  lavishly  expended  by  him  In  the 
effort  to  restore  her  health  and  surround  her 
with  all  that  makes  life  desirable.  She  was 
apparently  as  devoted  to  her  husband  as  he 
was  to  her.  During  all  their  married  life  he 
gave  her  no  cause  to  doubt  his  affection  for 
or  loyalty  to  her,  and  In  his  relatione  with 
respect  to  other  women  his  conduct  was  ex- 
emplary in  the  extreme.  But  with  the  pass- 
ing years  disease,  such  as  sometimes  afflicts 
her  sex,  came  upon  her,  insidiously  at  first, 
but  later  with  such  force  as  to  undermine 
her  constitution,  wreck  her  health,  and  prac- 
tically destroy  her  mind.  For  15  years  before 
her  death  she  was  thus  afflicted.  Repeated 
operations  were  performed  upon  her  by  the 
best  and  most  experienced  physicians  and 
surgeons,  and  she  was  taken  by  her  husband 
to  sanitariums  and  health  resorts  in  the  effort 
to  restore  her  health,  but  without  avail.  Ac- 
cording to  the  evideuce.  soon  after  the  disease 
fastened  upon  her  body,  her  mind  began  to 
give  way,  and  about  four  years  before  her 
death  became  so  Impaired  that  she  was  pos- 
sessed of  delusions  and  imaginings,  which 


for  the  remainder  of  her  Ufe  etmtrolled  her 
actions,  dominated  her  will,  and  wrecked  her 
mind.  From  an  affectionate  and  trusting 
wife  she,  witliont  cause,  became  Jealous  and 
suspicioua  of  her  husband,  and  her  miad 
dominated  by  the  delusion  ttiat  he  was  un- 
faithful to  her.  When  laboring  undw  these 
delusions  she  was  Incapable  of  being  reason- 
ed with,  or  of  knowing  or  understanding  what 
she  said  or  did.  When  told  that  tier  ans- 
pldons  against  her  husbaiid  were  ground- 
less, and  her  charges  of  infidelity  on  his  part 
untrue,  she  would  grow  exdted,  and  cry  out 
with  rage.  She  was  especially  under  the  de- 
lusion that  her  husband  had  become  the  fath- 
er of  a  child  by  a  young  woman  who  lived 
with  the  appellee,  and  she,  without  cause,  ac- 
cused the  latter  of  harboring  the  mother  and 
child.  Any  woman  that  she  met,  particularly 
with  a  cUld,  became  to  her  disordered  mind 
and  frenzied  Imagination  the  object  of  Iief 
husband's  love.  This  condition  of  Mrs.  Ir- 
vine's mind  was  established  by  the  testimony 
of  divers  witnesses,  several  of  them  the  most 
distinguished  physicians  and  specialists  on 
diseases  of  the  mind  In  the  country;  others 
being  business  men,  fri^ds,  and  neighbors 
of  herself  and  her  husband,  who  knew  her 
well,  and  liad  every  opportunity  to  become 
acquainted  with  her  condition  of  mind. 
These  witnesses  all  agree  that  h«  mind  was 
disordered,  and  her  reason  dethroned,  on  the 
subject  of  her  husband's  relations  with  otb- 
er  women.  The  physicians  say  that  her  dl»- 
ease  of  mind  was  known  as  monomania,  and 
that  it  was  incurable.  There  were  witnesses 
introduced  by  the  appellee  who  testified  to 
the  effect  that  Airs.  Irvine  was  of  sound 
mind,  but  ail  of  these  witnesses  were  oon- 
experts,  and  only  tw<^  certainly  not  more 
than  three  of  them,  had  such  association  with 
or  knowledge  of  Mrs.  Irvine  as  gave  them 
opportxmity  to  testify  nuderstandingly  in  re- 
gard  to  her  mind.  What  they  stated  amount- 
ed in  the  main  to  mere  expressions  of  opinion, 
vrith  llttie  to  base  the  opinion  upon.  It  was 
said  by  this  court  in  Brown  t.  Common- 
wealth, 14  Bush,  S98,  in  discussing  nonexpert 
evideuce  on  the  question  of  insanity:  "Opin- 
ions of  witnesses  derived  from  obeervatioD 
are  admissible  in  evidence  wbea,  from  the 
nature  of  the  subject  under  Investigation,  no 
better  evidence  can  be  obtained."  Again: 
"The  court  must  be  satisfied  that  the  wit- 
ness has  had  an  opportunity,  by  association 
and  observation,  to  form  an  opinion  as  to  the 
sanity  of  the  person  in  reference  to  whom  he 
is  to  speak."  Tested  by  this  rule,  we  Incline 
to  the  opinion  that  the  testimony  of  all  but 
three  of  appellee's  witnesses  as  to  the  con- 
dition of  Mrs.  Irvine's  mind  was  of  bttie.  If 
any,  value,  and  much  of  It  locompetent. 

If  correct  in  our  view  of  the  law  of  this 
case,  it  follows  that  the  iustmctlooa  of  tht 
lower  court  to  the  Jnry  were  alft^ettaer  er- 
roneous. In  addition  to  the  customary  and 
general  Instmction  setilug  forth  the  ground! 
which.  If  austained  by  the  evldenoew  would 
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antborlze  the  Jury  to  find  for  the  plalntlfF, 
the  court  should  have  Instructed  them  as  to 
the  measure  of  damages;  and,  finally,  that 
If  they  believed  from  the  evidence  that  at  the 
time  of  the  speaking  of  the  defamatory  words 
by  the  defendant  she  was  insane,  or  laboring 
xmder  delusional  hisanlty  upon  the  subject  of 
her  husband's  relations  with  women  which 
Incapacitated  her  from  knowing  or  under- 
standing the  meaning  of  the  defamatory 
words,  they  should  find  for  the  defendant 

It  is  proposed  of  record  by  the  appellee 
that  this  court,  In  the  event  It  should  find 
the  amount  of  the  verdict  and  judgment  ex-  ! 
ccsslve,  may.  Instead  of  reversing  the  Jndg-  j 
ment,  reduce  the  amount  thereof  to  such  a  j 
sum  as  it  may  deem  proper.   We  are  of  opin- 
ion that  we  are  not  authorized  to  enter  the 
remittitur.  If  the  Judgment  Is  erroneous,  we 
can  only  reverse  it,  and  our  Jurisdiction  over 
the  case  ceases  with  its  reversal.    The  re- 
mittitur cannot  be  entered  after  the  reversal, 
for  the  further  reason  that  there  will  be 
nothing  upon  which  It  can  operate,  because 
by  the  reversal  the  Judfi:ment  is  rendered 
void.   And,  by  such  a  course  of  action  as  la  I 
here  proposed,  the  parties  In  other  cases,  fol-  ) 
lowing  the  precedent  thus  set,  by  like  means  I 
would  avoid  the  consequences  of  erroneous  j 
proceedings,  to  the  prejudice  of  those  against  { 
whom  they  were  committed.  ; 

It  Is  also  Insisted  fOr  appellee  that  If  the  ; 
court  should  find  it  necessary  to  reverse  the 
Jadgm«it  of  the  lower  court  it  should  put 
the  appellant  upon  terms  by  requiring  him  to 
enter  his  assent  of  record  that  the  present 
Judgment  shall  stand  as  security  for  what- 
ever damages  may  be  found  for  appellee  upon 
a  second  trial,  and  Turner's  Adm'r  v.  Booker, 
2  Dana,  334,  is  relied  on  in  support  of  this  con- 
tention. We  are  unable  to  grant  this  request, 
because  without  power  to  do  so;  nor  do  we 
regard  Turner's  Adm'r  v.  Booker,  supra,  as 
authority  in  point.  The  judgment  In  that 
case  went  against  Turner  In  tie  lower  court 
by  default  He  moved  for  a  new  trial,  for 
cause  set  out  In  his  affidavit.  The  motion 
was  laid  over  to  the  succeeding  term,  before 
which  time  Turner  died.  The  Judgment  was 
all  the  while  suspended  by  the  motion  for  a 
new  trial.  The  motion  for  a  new  trial  was 
finally  overruled  by  the  low^  court,  and  upon 
appeal  to  this  court  It  was  held  that  the  af- 
fidavits presented  by  Turner  In  the  lower 
court  were  sufficient  to  authorize  a  new  trial; 
coneequentiy  the  case  was  reversed;  but  u 
a  naked  reversal  would  operate  to  abate  the 
action  altogethw,  upon  its  return  to  the  low- 
er conrt  on  account  of  Turner's  death.  It  was 
deemed  just  to  put  the  administrator  of  Ills 
estate  upon  terms,  as  was  done,  because  It 
was  not  the  fault  of  Booker,  hut  that  of 
Turner,  that  he  did  not  mate  defense  before 
judgment  and  obtain  a  trial  of  the  case  upon 
Its  merits.  The  court  therefore  refused  to 
allow  his  fault  to  be  made  the  possible  lof 
Btrument  of  a  great  Injustice.  The  case  at 
bar  la  wholly  different   Here  there  was  a 


trial;  the  appellant  administrator,  his  de- 
ceased wife,  and  her  guardians  ad  litem  are 
without  fault  but  grave  errora  were  com- 
mitted by  the  lower  court  to  appellant's 
prejudice,  resulting  In  a  verdict  for  damages 
with  one  exception  unprecedented  In  this 
state  as  to  amount  In  that  case  the  motion 
for  a  new  trial  only  suspended  execution 
against  Turner.  Here  the  righte  of  the  sure- 
ty on  the  supersedeas  bond  have  Intervened, 
and  win  be  affected.  This  court  can  only  de- 
clare the  law,  though  the  effect  of  its  so  do- 
ing In  this  case  will  be  to  abate  the  appellee's 
action  upon  its  return  to  the  lower  court  be- 
cause of  the  death  of  the  appellant,  Mrs. 
Irvine. 

For  the  reasons  indicated  the  Judgment  Is 
reversed,  and  cause  remanded,  with  direc- 
tions to  the  lower  court  to  set  a^le  the  ver- 
dict and  judgment  and  dlsmlaa  tb»  petition. 


PABEEB'S  ADM'R  v.  CUMBERLAND  TBL- 

BPBONB  ft  TELBQBAFH  00. 

(Court  of  Appeals  of  Kentocky.  Jan.  18.  1904.) 

DBAm-BVIDENCE—ADMISSIONS  OB  A  CORFO- 
BATION'S  FOREMAN— TOBTUIOHT 
OF  FORBHAN. 

1.  Evidence  of  statements  by  the  foreanan  oi 
a  corporation  several  days  after  an  accldeut 
admitting  that  he  bad  failed  to  instmct  a  serv- 
ant bow  to  prepare  dynamite,  is  inadmissible  in 
an  action  against  the  corporation  for  the  serv- 
ant's death. 

2.  Evidence  of  a  foreman  of  a  corporation  is 
admissible  in  au  action  against  It  for  the  deatii 
of  a  servant  who  was  wondng  under  him  at  the 
time  of  the  accident 

Appeal  from  Circuit  Court  Bullitt  County. 

"Not  to  be  officially  reported." 

Action  by  David  Parker's  administrator 
against  the  Cumberland  Telephone  &  Tele- 
graph Company.  From  a  Judgment  in  favor 
of  defendant  plaintiff  appeals.  Affirmed. 

Chas.  Carroll,  for  appellant  rarieigh. 

Straus  &  Farlelgh,  for  appellee. 

BARKER,  J.  Appellant's  decedent  David 
Parker,  was  In  the  employment  of  appellee, 
the  Cumberland  Telephone  ft  Telegraph  Com- 
pany, pertormlng  services  In  Green  county, 
Ky.,  at  the  time  he  received  the  injuries 
from  which  he  died.  The  petition  snbatan- 
tlally  stetes  that  while  In  the  employ  of  ap- 
pellee David  Pai^er  was  ordered  by  the  fore* 
man  who  was  over  blm  In  authority  to  tbaw 
some  sticks  of  dynamite  for  the  purpose  of 
being  used  for  blasting;  that  the  decedmt 
was  Ignorant  of  the  nature  of  dynamite,  or  of 
the  proper  manner  of  preparing  It  for  use; 
tiiat  without  knowing  of  the  danger,  and 
without  having  been  Instructed  thereof  by 
appellee  or  Ite  employ^  having  charge  and 
control  of  him,  he,  in  obedience  to  the  order 
of  his  supertor,  placed  some  17  sticks  of  dy- 
namite In  a  stove  containing  fire,  which  was 
situated  In  a  box  car  owned  by  appellee,  and 
then  closed  the  door  of  fbe  stove,  whereupon 
tbe  dynamite  exploded,  completdy  wrecking 
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both  the  stove  and  the  car,  and  Infitctlng  up- 
on him  such  iujuries  that  he,  after  suffering - 
great  agony,  died.  It  1b  further  charged 
that  the  foreman  who  gave  Parker  the  afore- 
mentioned order  to  prepare  the  dynamite  for 
blasting  well  knew  that  he  was  ignorant  of 
the  nature  of  dynamite,  or  of  the  manner  of 
safely  prqrarlng  it  for  use,  and,  with  this 
knowledge  of  the  decedent's  Ignorance  the 
foreman,  with  gross  negligence,  failed  to  In- 
struct him  as  to  the  proper  mode  of  prepare 
Ing  or  the  danger  in  handling  it  The  an- 
Bwer  controverts  the  material  allegations  of 
the  petition  and  pleads  contributory  negli- 
gence of  the  decedent  A  trial  resulted  in  a 
verdict  and  Judgment  for  the  defendant 
Upon  appeal  appellant  relies  upon  but  two 
grounds  for  reversal: 

First  That  the  trial  court  erred  In  refus- 
ing to  permit  appellant  (plaintiff  below)  to 
prove,  by  a  witness,  as  original  testimony, 
the  statements  of  appellee's  foreman,  made 
several  days  after  the  accident  containing 
an  aOmlasion  of  his  failure  to  Instruct  the 
decedent  as  to  the  proper  mode  of  preparing 
the  dynamite.  This  ruling  of  the  court  was 
entirely  proper.  Except  where  they  are  a 
part  of  the  res  gestee,  such  statements  of  the 
agent  made  after  the  injury  complained  of, 
are  Inadmissible  as  against  the  principal. 
Embry  v.  L.  &  N.  E.  R.  Co.  (Ky.)  36  S.  W. 
U23;  O.  &  O.  Ry.  Co.  v.  Smith,  101  Ky.  IH, 
39  S.  W.  832;  L.  &  N.  R.  R.  Oo.  v.  Webb,  9& 
Ky.  332,  35  8.  W.  1117;  McLeod,  Rec^,  t. 
Olnther,  80  Ey.  399. 

Second.  That  the  trial  court  erred  in  per- 
mitting appellee's  agent  to  testify  against 
the  decedent  as  to  instructions  given  him 
about  the  use  of  dynamite.  In  the  case  of 
Cobb's  Adm'r  v.  Wolf,  96  Ky.  418,  29  S.  W, 
303,  this  court  said:  "It  Is  competent  for  an 
agent  who  acts  for  a  party  In  a  transaction  ' 
with  one  afterwards  dying  to  testify  for  bis 
principal  concerning  any  verbal  statement 
of,  or  any  transaction  with,  or  any  act  done 
by,  the  decedent  There  is  no  reason  why 
there  should  be  such  a  rule  as  would  pre- 
clude him  from  doing  so.  The  agent  has  no 
pecuniary  luterest  In  the  result  of  the  liti- 
gation. He  Incurs  no  financial  loss  nor  gains 
any  material  benefit  by  the  result  The  pur- 
pose of  the  law  was  to  protect  the  estate  of 
dead  men  by  not  allowing  the  one  who  la  to 
profit  by  the  litigation  to  testify  concerning 
any  vCTbal  statements  of  or  any  act  done  by 
the  decedent  nor  as  to  any  transaction  with 
him.  The  wisdom  of  this  provision  Is  evi- 
dent Were  It  otherwise,  the  estates  of  dead 
men  would  become  a  prey  to  the  rapacity  of 
perjurers.  The  agent  being  free  from  the 
motive  of  profit  which  his  principal  pos- 
sesses has  not  been  declared  Incompetent  as 
a  witness  as  to  the  acts,  etc.,  of  a  decedent" 
The  fact  that  appellee  Is  a  corporation  does 
not  change  the  rule  above  announced,  or  take 
Its  agent  out  of  the  reasoning  of  the  opinion. 

For  the  reason  Indicated*  the  judgment  la 
affirmed. 


HALL  V.  BLAKTON  et  aL 
(Court  <a  Appeals  of  Kratucky.  Jan.  1%  1901.) 

PUBLIC  LAND-PRIORITY  OF  PATBNTS-AI>- 

VBRSa  POSSJESSION. 

1.  Tlie  priority  of  conflicting  land  patents  i»- 
sued  by  the  state  on  the  same  day  is  detenniiied 
by  the  dates  of  the  surveys  on  iriiich  ther  are 
baaed. 

2.  Where  two  patents  lap,  actual  possession 
by  the  joDior  patentee  of  a  part  of  the  land  in- 
cluded in  bis  patoit  hut  not  in  the  lap,  he 
claiming  title  to  a  boundary  iadadiDg  the  lap. 
is  not  actual,  adverse  possession,  so  that  limita- 
tions ma  in  his  favor,  though  be  aUowed  his 
hogs  and  cattle  on  it  and  occasionally  cut  tim- 
ber there. 

3.  Evidence  held  to  show  that  where  two  pat- 
ents lapped,  there  was  do  actoal,  adverse  hold- 
ing ot  any  portion  of  tlw  lap  hy  the  Jnniot  pat- 
entee. 

4.  Where  two  patents  tap,  actual  posaesnon 
of  part  of  the  lap  by  the  senior  patentee  is  such 
possession  that  limitatioDB  ruu  as  to  the  whole 
of  it  against  the  junior  patentee,  who  also  claims 
by  previous  adverse  possession. 

6.  Evidence  held  to  show  that  the  senior  pat- 
entee of  a  tract  held  actual  adverse  posaessioD 
of  the  whole  of  it  tor  the  statutory  period. 

Appeal        drcoit  Court,  Harlan  OounlT. 

"Not  to  be  officially  reported." 

Action  by  W.  S.  Blanton  and  another 
against  Wm.  K.  Hall.  From  a  Judgment  in 
favw  of  plalntUEs,  defendant  appeals.  Be- 
versed. 

Wm.  Low  and  W.  F.  Hall,  for  appellant 
J.  S.  Forestor,  Jae.  Howard,  J.  A.  Scott,  and 
W.  O.  Marshall,  for  appellees. 

BARKER,  J.  This  action  Involvn  the  ti- 
tle to  a  boundary  of  land  in  Harlan  ooon- 
ty,  Ky.  On  the  2d  day  of  July,  1844,  the 
commonwealth  of  Kentucky  issued  to  Louis 
Farmer  a  patent  for  a  boundary  of  1,000 
acres  of  land  In  Harlan  county,  and  on  the 
same  day  it  issued  to  John  Ledford  and  Rob- 
ert Napier  a  patent  for  1,000  acres  of  land  In 
the  same  county.  The  patents  lap  each  other 
on  the  waters  of  what  is  now  called  "Bobs 
Creek,"  and  the  Interference  thus  made  con- 
tains the  land  in  controversy;  and,  being 
issued  on  the  same  day,  their  priority  Is  de- 
cided by  the  date  of  the  survey,  which  is 
shown  to  be  In  favor  of  the  Farmer  patent 
by  a  few  days  In  time.  Appellant  deduces 
his  claim  from  the  Louis  Farmer  patent; 
appellee,  from  the  Ledford  and  Napier  pat- 
ent Prior  to  the  issuance  of  either  of  the 
patents  before  named,  James  Farmer  bad 
obtained  a  patent  for  GO  acres  of  land  on 
Bobs  creek,  which  he  had  sold  to  Rob^  Na- 
pier, who  lived  thereon  at  the  time  th*  1,000- 
acre  patent  was  issued  to  him  and  Ledford. 
After  obtaining  their  patent  John  Ledfbrd 
and  Robert  Napier,  who  were  brothers-in- 
law,  made  a  verbal  division  of  the  land  called 
for  by  Its  terms,  so  that  Robert  Napler*a 
moiety  would  He  next  to  his  home  place. 
After  thus  settling  the  boundary  between 
blmself  and  John  Ledford,  appellee  claims 
that  Robert  Napier  remained  in  poaeessiaa 
of  the  land,  claiming  to  a  well-defined  boond- 
aiy,  which  included  the  land  In  coatrorcnor. 
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from  1844  until  his  death.  In  1888,  when,  bj 
the  tenna  of  his  will.  It  was  derlsed  to  his 
wife  for  life,  and  then  to  his  nine  children, 
one  of  whom,  Mlnta,  intermarried  with  ap- 
pellee Blanton.  After  the  death  (tf  bis  fa- 
ther-in-law, appellee  purchased  all  of  the  ontp 
standing  Interests  In  the  land  in  question, 
except  that  belonging  to  his  wife,  and,  by 
virtue  of  this  acQolsltlon,  claims  title  to  it 
In  1882  appellant,  W.  K.  Hall,  as  the  remote 
grantee  of  Louis  Farmer,  and  claiming  to  be 
Its  owner,  took  possession  of  the  land  In  con- 
troversy, and  has  remained  In  possession 
thereof  from  then  continuously  up  to  the  In- 
stitution of  this  action.  Both  of  the  parties 
litigant  claim  the  land  by  record  title,  as 
above  shown,  and  also  claim  possessory  title 
by  the  adverse  holding  by  themselves  and 
their  grantors  for  the  full  statutory  period  of 
IS  years.  Upon  the  trial  of  the  case,  the 
chancellor  held  tbat  the  deed  to  appellant 
was  champertous,  within  the  terms  of  the 
statute,  becaase  at  the  time  it  was  made  the 
land  WAS  Id  the  actual,  adverse  possession  of 
Robert  Napier,  and  that  the  appellee  had  a 
good  possessory  title,  and  adjudged  him  the 
owner  of  the  whole  disputed  boondaiy.  To 
review  this  judgment,  ttdi  an^l  Is  prose- 
cuted. 

The  learned  chancellor  pn^erly  held  that 
the  Louis  Parmer  patent  was  the  elder,  and 
took  priority  over  the  Ledford  and  Napier 
patent;  but  we  cannot  agree  to  the  conclu- 
sion reach  by  him  that  the  deed  from  J.  K. 
,  Farley  to  W.  K.  Hall  was  champertous  and 
void  for  the  reason  that  the  land  In  contro- 
versy was  then  In  the  actual  possession  of 
Robert  Napier,  or  that  Robert  Napier  had 
the  actual  imssesslon  of  the  lap  In  the  pat- 
ents from  1844  until  1883,  or  that  since  that 
time  his  heirs  and  the  appellee  have  had  pos- 
session of  It.  Where  two  patents  lap,  the 
holder  of  the  Junior  title  cannot,  by  taking 
actual  possession  of  a  part  of  the  land  In- 
cluded In  his  patent— not  In  the  lap — acquire 
title  to  the  Interference  by  claiming  to  a  de- 
fined boundary  which  would  Include  the  In- 
terference. Qreer  v.  Bowling  (Ky.)  65  S.  W. 
1081;  Wait  V.  Gover  (Ky.)  12  S.  W.  1068; 
Trimble  v.  Smith,  4  Bibb,  267;  Jones  v.  Mc- 
Cauley*s  Heirs,  2  Duv.  14.  In  order  to  ac- 
quire title  by  possession,  as  against  the  elder 
grant,  he  must  take  actual,  physical  posses- 
sion  of  all  the  land  within  the  Interference, 
which  he  proposes  to  acquire,  and  hold  it, 
adversely,  actually,  and  continuously,  for  the 
full  statutory  period.  This  principle  is  thus 
announced  by  Judge  Robertson  In  the  case 
of  Jones  V.  McCanley's  Heirs,  2  Dnv.  14: 
"There  can  be  no  constmcUve  possession  of 
the  same  land  by  conflictiiig  claimants.  In 
the  absCTce  of  any  actual  possession.  If  there 
be  any  constructive  possession.  It  must  nec- 
essarily be  in  the  holder  of  the  best  titie. 
unless  he  had  renounced  it.  And  his  con* 
structive  possesion  can  never  be  ousted  by 
any  constructive  possession  claimed  under 
111*  Inferiar  tltleb  Nothing  short  of  a  renmip 


elation  oe  actual  disseisin  can  evict  blm. 
Nor  will  the  statute  of  limitations  run  in  fa- 
vor of  a  mere  constructive  possession  by  the 
claimant  under  a  Junior  patent  Such  Ideal 
possession  cannot  be  either  wrongful  or  hurt- 
ful to  the  holder  of  the  elder  grant,  and,  per 
se,  could  not  give  blm  any  cause  of  action. 
Nor  would  a  mere  trespass,  in  cutting  or  re- 
moving wood  or  timber,  authorize  an  action 
of  ejectment  Such  wrongs  do  not,  in  law, 
give  actual  possession  of  the  land,  nor 
amount  to  an  eviction.  The  law  of  limita- 
tion, being  reasonable  and  founded  on  prin- 
ciple, does  not  allow  the  statute  to  run  when 
there  is  no  cause  of  action;  and,  therefore, 
to  bar  an  ejectment  by  time,  the  adverse  pos- 
session must  have  been  not  only  actual,  but 
so  continued  for  twenty  years  as  to  have 
fnmlsbcd  a  cause  of  action  every  day  during 
the  whole  period,  and,  consequently,  as  con- 
clusively and  consistently  adjudged,  claim 
of  title,  however  notorious,  and  occasional 
use  tinder  that  claim,  without  actual  pos- 
session, continued  without  intermission  or 
interruption  for  twenty  years,  will  not  bar 
an  adverse  right  of  entry."  Measured  by  the 
standard  thus  announced,  the  evidence  in 
this  case  wholly  falls  to  show  that  Robert 
Napier  ever  had  the  actual,  continuous,  and 
adverse  possession  of  the  lap  in  question  for 
the  full  period  of  20  years.  This  was  wild, 
nnlnclosed  —  mountain  land  — and  until  very 
recentiy  of  small  value.  The  fact  that  Rob- 
ert Napier  "masted"  his  bogs  thereon,  or  al- 
lowed his  catUe  to  rauge  on  It  at  had  a 
sugar  camp,  or  occasionally  cut  timber  there- 
from, and  other  like  desultory  trespasses, 
did  not  constitute  an  adverse  possession, 
witiUn  the  meaning  of  the  law.  The  deed 
from  Farley  and  wife  to  W.  K.  Hall  was  not 
champertons.  As  Robert  Napier's  claim,  and 
the  occasional  trespasses  before  mentioned, 
did  not  constltate  an  adverse  holding,  the 
deed  cannot  be  held  champertons  on  tbat 
ground.  But  It  Is  urged  that  the  evidence 
shows  that  one  of  the  sons  of  Robert  Napier 
bad  the  actual  possession  of  the  Interference 
In  controversy  at  the  time  the  deed  was 
made.  The  evidence  does  show  that  Nathan 
Napier,  one  of  the  sons  of  Robert,  was  oc- 
cupying a  small  log  bonse  which  bad  been 
built  upon  an  inclosed  boundary  containing 
an  acre  or  two  of  the  property  Involved  in 
this  litigation.  The  rule  is  tbat,  where  the 
holder  of  the  Junior  patent  takes  actual  pos- 
session of  a  part  of  the  Interference,  there 
having  been  an  entry  under  the  elder,  his 
possession.  In  law,  Is  limited  to  his  actual 
Inclosure.  Millar  v.  Humphries,  2  A.  K. 
Marsh.  446;  Crockett  v.  Lashbrook,  6  T.  B. 
Mon.  630,  17  Am.  Dec  98;  Shrleve  v.  Sum- 
mers, l'  Dana,  239. 

The  adverse  possession,  then,  ot  Robert 
Napier,  at  the  time  the  deed  of  Farley  and 
wife  to  appellant  was  executed  and  delivered, 
must  be  limited  to  the  small  Inclosure  which 
his  son  was  actually  occupying.  The  evl- 
dmce  Showi^  bowever,  that  there  was  no 
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actnalf  adTe»e  boldtaig  of  any  part  of  the 
Inteiference  on  tbe  part  of  Bobert  Napier. 
His  son  Nathan,  who  occnptod  fbe  cottage  In 
qnestlon,  and  his  wife,  Rhoda  Napier,  botb 
testified  (and  In  this  they  are  not  contradict- 
ed by  any  evidence  whatCTei)  that,  wh^  W. 
K.  Hall  evinced  an  Intention  to  take  pos- 
sesslon  of  the  Interference,  under  claim  of 
title,  they  moved  ont  of  the  cottage,  under 
the  orders  of  Robert  Naplor  himself,  irho 
told  Uiem  to  let  Hall  have  the  land.  We 
conclude,  then,  that  at  the  time  appellant 
acquired  title  to  the  land  In  controversy  no 
part  of  It  was  In  tbe  adverse  poiseadon  of 
Robert  Napl»,  at  any  one  for  him. 

The  evidence  conclusively  afaows  that  after 
his  entry,  In  1882;  W.  K.  Hall  held  the  land 
In  question  adversely  to  all  the  world,  and 
continuously,  up  to  the  date  of  the  filbig  of 
this  action— a  period  of  mare  than  16  yeara. 
As  to  whether  or  not  he  had  the  whole  of 
the  loterference  Indraed  Is  Immaterial,  as, 
he  having  entered  upon  It  under  the  elder 
patent,  by  construction  of  law  his  possession 
Is  that  of  tbe  whole;  the  rule  being  the  re- 
verse of  that  where  tbe  entry  Is  made  under 
the  junior  patent.  In  the  case  of  McGowan 
T.  Crooks,  6  Dana,  65,  the  rule  Is  thus  de- 
clared: "One  of  the  wdl-estebllahed  prin- 
ciples on  title  subject  Is  that  where  the  Junior 
patentee  has  made  an  adverse  entry  vithln 
the  Int^erence,  and  holds  possession  of  It, 
If  the  elder  patentee  enter  up<n  It  vrithln 
twenty  years  for  the  purpose  of  taking  pos- 
session, ajtcb  entry  stops  the  mnnlng  of  the 
statute  of  limitations  against  him,  and  may 
vest  him  with  the  entire  possession.  Hord 
T.  Bodley.  S  Lltt  6&  Such  an  entry  cer^ 
talnly  gains  the  possession  of  the  unlndosed 
land,  and,  tiiough  It  should  not  be  continued, 
would  operate  to  save  the  right  of  tbe  eld« 
patoitee  for  twenty  years  from  the  time  of 
its  removal  or  cessation.'*  To  the  same  effect 
la  Sbrleve  v.  Summers,  1  Itena,  239.  But 
we  think  the  evidence  sbows  that,  for  the 
period  of  time  elapsing  from  1882  to  the 
Institution  of  this  action,  tbe  possesslm  on 
tbe  part  of  Hall  was  actual  as  to  the  whole 
tract  of  land. 

The  record  In  this  case  is  voluminous,  and 
the  testimony  of  many  witnesses  was  taken 
on  the  question  of  the  adverse  possession  of 
Robert  Napier.  A  great  many  of  tbe  wit- 
nesses Introduced  by  appdlee  testified,  in 
general  terms,  that  Robert  Napier  claimed  to 
a  well-defined  boundary,  which  Included  tbe 
land  in  controversy;  but  we  think  the  great 
weight  of  tiie  testimony,  and  In  fiact  all 
which  Is  directed  to  tbe  particular  Issue,  as 
to  whether  or  not  he  claimed  title  to  thte 
land,  shows  that  he  did  not  so  claim.  Nathan 
Napier,  his  son,  and  Rhoda  Napier,  his 
dangbter-in-Iaw,  both  testified  that  be  did 
not  claim  It,  but,  on  tbe  contrary,  ordered 
Nathan  to  move  off  of  tbe  small  part  he  oc- 
cupied, and  gfve  Hall  possession.  William 


Olem,  Sr.*  one  of  appellants  vendon,  tesOfles 
that  Robert  Napier  did  not  claim  Uie  land 
in  controversy,  but  offered  to  boy  tt  tram 
him.  N.  H.  Howard,  in  his  evidence  sliom 
that  he  did  not  claim  it,  but  desired  Kmaid 
to  aid  him  In  purdiaslng  tt  from  don. 
Rans  HaU,  a  son  <tf  appellant;  testUles  ttiat 
Robert  Napier  told  him  that  he  did  not  dalB 
any  part  above  Glem's  line  (the  land  In  con- 
troversy); that  the  title  to  that  was  "as 
good  as  wheat  In  the  mllL"  We  are  of  fetat- 
ion that  the  claim  of  appellee  grew  oat  of  a 
misappretaensicm  as  to  the  real  conditlim  of 
the  reoOTd  estabUshing  the  priority  between 
the  Farmer  and  the  Ledford-Naito  patents 
It  seems  that  after  the  death  of  Robert  Na- 
pier  his  heirs  instituted  an  action  In  eject- 
ment In  the  Harlan  circuit  court  against  ap- 
pellant to  recover  possession  of  the  land  iih 
v(dved  here.  This  action,  although  r^^<"c 
for  14  years,  appears  nevw  to  have  been 
prosecuted  to  a  trial.  The  reason  for  this  Is 
shown  in  the  testimony  of  J.  3L  Napier,  ao» 
of  tbe  sons  of  Robwt,  who  says:  "By  look- 
ing at  tbe  survey  books,  the  patent  under 
which  we  claim  on  Bobs  creek,  or  tb»  surrey, 
showed  to  be  older  tlian  the  one  under  wUeh 
W.  K.  Hall  dalmed,  and  myself  and  tbe 
heirs  of  Robert  Napier  brought  suit  against 
W.  E.  Hall  to  recover  this  land.  We  soit 
to  Frankfort  and  got  certified  copies  of  the 
original  survey  and  plat  to  each  one  of  tbe 
surveys.  The  one  under  which  W.  K.  Hall 
claimed  was  the  (ddest,  and  we  quit  the  suit 
and  never  prosecnted  it  any  turtber,  I  sold 
out  my  Interest  to  W.  8.  Blanton  tm.  tte 
land  owned  by  Bobert  Na^er  at  bis  death. 
W.  F.  Hall.  James  D.  Kack,  and  Jvtui  Dl«b- 
man  was  our  attorneys.'  ^ey  advised  us  we 
could  not  recover  the  land,  and  we  qntt  Ike 
suit.  •  •  •  I  sold  him  [Blantmi]  aU  my 
Interest  in  tbe  Bobert  Napier  land.  W.  8. 
Blanton  said  he  was  girfng  to  law  for  tbe 
W.  E.  HaU  land.  I  toM  blm.  If  be  oould 
gain  it.  It  was  all  right  with  me."  &  V. 
Napier,  another  son  of  Bob^  in  answer  to 
a  question  as  to  whether  or  not  there  was 
any  marked  line  around  his  Cathw^s  boms 
farm,  Including  the  land  of  W.  K.  Hall,  said: 
*'No,  shr;  none  that  I  ever  knew  ot,"  Again 
he  was  asked:  "State  If  your  father  ever 
had  any  sort  of  possession  of  any  put  of 
what  is  known  as  the  W.  E.  HaU  tract  of 
land  after  W.  BM  moved  ttiere,  and  yo* 
will  further  state  whether  or  not  any  <tf  hla 
belts  ever  had  any  poeseeaion  of  any  pert 
hereof  after  his  death?"  He  answwed:  *^ 
sir;  I  think  not  Neither  did  any  of  hk 
heirs  ever  have  any  possesion  after  Ui 
deatb,  that  I  ever  knew  of." 

We  conclude  that  fbe  reowd  diowa  fliat 
W.  E.  Hall,  at  the  time  of  tbe  Inatltiittn  of 
this  action,  bad  a  food  tiUe  to  all  ttie  land 
in  questloa,  and  was  In  possession  of  it 
Wherefore  tbe  Judgment  Is  reversed  flor  pto- 
ceedings  conslstient  with  this  (vlnion. 
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SMALLHOnSB  T.  AUISBIGAN  NAT.  BAKE. 

(Oourt  of  Apiwala  of  Kentackr.  Jan.  15,  1604.) 

BILLS  AND  N0TB8-DELA7  IN  SUIT— BSTOPPEL 
OF  ASSIGNOR. 

1.  Where  the  aulKnor  of  a  note  repeatedly  aji- 
snred  the  holders  that  he  would  Bee  the  mak- 
ers, aod  either  have  it  paid  or  secured,  thereby 
causing  the  holders  to  poetsone  suit  on  the  not^ 
he  could  not  rely  on  tnelc  oalay  to  prosecute^  to 
•scape  UabiUty. 

Appeal  from  Circuit  Coart,  Warren  Oonntf. 

"Not  to  be  officially  reported." 

Action  b?  the  American  National  Bank 
against  C  G.  Smallhoiue-  Jadgment  tor 
plaintU^  and  defendant  appeals.  Affirmed. 

O.  P.  MotU^  and  W.  B.  Gaines,  for  appd- 
lant  Wright  ft  McBlroy,  for  appellee. 

BARKER,  J.  This  action  was  instituted 
by  the  American  National  Banlc  against  0.  G. 
Smallhouse,  seeking  to  hold  him  liable,  as 
assignor,  upon  a  promissory  note  for  $5,600, 
payable  to  the  appellee.  The  defense  was 
failure  on  the  part  of  the  bank  to  prose- 
cute the  makers  of  the  note  to  insolTency 
within  a  reasonable  time.  This  is  the  sec- 
ond time  this  case  has  been  here  on  appeal. 
Upon  the  original  trial  in  the  court  below, 
after  all  the  appellee's  (pJalntUCs)  evidence 
was  in,  the  court,  deeming  that  the  eyidence 
did  not  show  reasonable  diligence,  gave  a 
peremptory  Instruction  to  the  jury  to  find 
for  the  defendant  (appellee)  on  first  appeal. 
The  bank  brought  the  record  up  to  this  court 
on  appeal,  where  It  was  reversed,  In  an  opin- 
ion to  be  found  in  67  S.  W.  260.  The  opin- 
ion on  the  first  appeal  elaborately  sets  forth 
all  the  facts,  making  it  unnecessary  to  repeat 
them  here.  Upon  return  of  the  case  a  re- 
trial was  had,  which  resulted  in  a  verdict 
for  the  appellee  for  the  full  amount  sued  for, 
from  which  appellant  Is  prosecntlng  this  ap- 
peal. 

To  overcome  the  plea  of  negligence  in  pros- 
ecuting the  makers  of  the  note  to  Insolvency 
within  a  reasonable  time,  the  bank  pleaded 
that  it  was  induced  to  bring  suit  by  the  re- 
guest  of  the  assignor,  and,  in  support  of  this 
plea,  introduced  several  letters  from  it  to 
blm  on  the  subject  of  the  note,  and  his  re- 
plies thereto.  Nearly  all  of  the  material 
evidence  upon  this  issue  was  contained  in 
this  correspondence.  As  to  its  weight,  it 
was  said  In  the  original  opinion:  "It  is  ap- 
pa^nt  that  the  repeated  promises  and  as- 
surances made  by  the  appellee,  Smallhouse, 
to  the  appellant,  that  he  would  see  the  mak- 
ers of  the  note,  and  either  have  it  paid  <tr 
secured,  were  calculated,  whether  so  In- 
tended or  not,  to  throw  appellants  off  their 
guard,  and  to  induce  them  to  delay  the  in- 
stitution of  a  suit  against  the  makers.  This 
was  especially  true  In  view  of  the  close  and 
Intimate  business  relations  which  had  ex- 
isted between  the  parties  for  such  a  long 
period  of  time,  and,  thus  having,  both  by 
words  and  acts,  induced  the  appellee  to  post- 
pone resorting  to  the  courts,  be  cannot  rely 


i^n  their  delay  as  an  act  of  negligence  to 
escape  liability."  The  same  correspondence 
which  was  Introdnced  upon  the  original  trial 
In  the  court  below  was  introduced  in  the 
second  trial,  and  the  only  additional  evidence 
heard  was  the  testimony  of  C.  G.  Smallhouse 
himself,  which,  when  examined  and  ana- 
lysed, does  not  seriously  militate  against  that 
of  the  appellee.  The  correspondence  was  the 
same,  and  speaks  for  Itself.  These  letters 
show  that  the  Indulgence  granted  was  at 
the  request  of  Smallhoiise,  and,  as  their  genu- 
inenesB  was  not  denied  by  him,  it  seems 
to  us  that  he  Is  concluded  by  the  effect  given 
them  in  the  opinion  on  the  first  appeal,  and 
that,  If  a  motion  had  been  made  therefor, 
appellee  would  have  been  entitled  to  a  per- 
emptory Instruction  at  the  close  of  all  tiie 
evidence  In  the  case;  but,  waiving  this,  the 
court  ivoperly  overruled  the  motion  of  ap- 
pellant for  a  peremptory  Instmctlon,  and 
gave  the  Jury  the  whole  law  of  the  case  In, 
the  InstmctlonB. 

Perceiving  no  error  In  ttM  ncord,  tiw  toOg- 
ment  Is  affirmed. 


FRANKLIN  v.  TKAOT. 
(Court  of  iOTeals  of  Keutncky.  Jan.  18,  1904.> 

LANDLORD  AND  TENANT— DEFBCTIVB  PREH- 
ISBS— INJURY  TO  PROPBRTT— LIABIL- 
ITT  OF  LANDIiORD. 

1.  A  landlord  Is  not  liable  to  a  teaant  for  in- 
jury to  his  property  from  a  collapse  of  the  build- 
ing owing  to  inherent  defects  in  the  construc- 
tion of  the  building  at  the  time  it  was  rented,  of 
which  the  landlord  did  not  have  notice,  but 
which  he  mi^ht  have  known  by  the  exercise  of 
reasonable  diligence,  and  which  the  tenant  did 
not  know,  add  could  not  have  discovered  by  or- 
dinary diligence. 

Appeal  from  Circuit  CTonrt,  Jefferson  Ooon- 
tf.  Common  Pleas  Division. 

"To  be  officially  reported." 

Action  by  Fannie  Frankfln  against  Mattle 
li.  Tracy.  Judgment  for  defendant,  and 
plaintiff  appeals.  AfiSrmed. 

Henry  J.  Tllford  and  P.  G.  Beckley,  for  ap- 
pellant Huston  Qnlim.  for  appellee^ 

BARKER.  7.  The  appellant,  Fannfe 
Franklin,  Instltnted  this  action  In  the  J^er^ 
son  chrcuit  court  to  recover  damages  for  In^ 
ixay  to  her  property  raosed  by  fbe  collapse 
of  a  house  belonging  to  appellee,  which  she 
had  rmted,  and  which  contained  the  Injured 
property  at  the  time  of  the  collapse.  The  pe- 
tition states  that  the  appellant  rented  the 
house— being  No.  633  Center  street^  in  Louis- 
ville Ky.— on  the  20th  day  of  July,  1900,  from 
the  Columbia  Finance  ft  Tmst  Company, 
which  was  the  agent  for  that  purpose  at  Its 
owners,  Hattla  Lw  Tracy  and  Smie  Tncr; 
that  the.  renting  was  from  month  to  month, 
until  the  contract  lease  between  herself  and 
appellee  should  be  terminated;  that  she  re- 


ir  1.  See  Landlord  antt  Tenant,  vol.  32,  cent.  Die. 
i  US. 
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malneA  In  posMssIon  of  ttie  premlBeB,  nnder 
leaM.  until  the  24th  day  of  Febmary.  IMS, 
wb«n  the  house,  by  reason  of  Its  vneate,  dan- 
geroufl,  and  defectlTe  condltl(ni.  snddenly  and 
without  warning  collapsed  and  fen,  hreaUns 
and  destroying  all  the  property  of  appellant 
therein,  whlcOi  was  reasonably  worth  the 
sum  of  9200;  that  the  house  was  In  the  no- 
safe,  dangerous,  and  defectire  condition 
which  caused  it  to  fall,  at  ttie  beginning  <tf 
the  lease,  and  remained  so  until  the  day  on 
which  It  fell;  that  this  condition  of  Uie  house 
was  well  known  to  the  owners,  and  eadi 
of  them,  or  could  have  been  known  to  them 
1^  the  exexdaiB  of  ordinary  care  at  the  time 
the  lease  was  made,  and  on  the  Ist  day  of 
February,  1908,  but  was  not  known  to  appel- 
lant, and  could  not  hare  been  known  to  her 
by  the  ezendse  of  ordinary  care  at  fbe  time 
the  lease  was  made,  or  on  the  1st  day  of 
February,  190S;  that;  reason  of  the  col- 
lapse of  the  honse  In  question,  she  was  dam- 
aged In  the  sum -of  |2S0.  To  this  petition  a 
general  demurrer  was  interposed  by  the  ap- 
pellee, which  was  sustained  by  the  court 
Whereupon,  appellant  declining  to  plead  fur- 
tb»,  ber  petition  was  dismissed,  from  which 
Judgment  this  appeal  is  prayed^ 

The  danurrer  admits,  as  true,  all  of  the 
well-pleaded  allegations  of  the  paction,  and 
presents  tar  adjudication  the  question  as  to 
whether  or  not  a  landlord  is  liable  for  In- 
juries to  his  tenant  caused  by  Inherent  de- 
fects in  the  construction  ct  the  tenement  at 
the  time  of  Its  rental,  of  which  he  ffid  not 
have  actual  notice,  but  which,  by  the  ezra>> 
dse  of  reasonable  diligence  and  care,  he 
could  have  known,  and-whldi  the  tenant  did 
not  know,  and  could  not  have  discovered  by 
ordinary  diligence.  In  the  case  of  Battrea  v. 
Heiss,  2  Ky.  Law  Rep.  306,  It  waa  said  by 
this  court:  "It  is  as  much  the  duty  of  the 
tenant  as  the  landlord  to  take  notice  of  the 
dangeroiu  condltUm  of  premises,  and,  unless 
actual  knowledge  la  broi^ht  home  to  the 
landlord,  no  recovery  can  be  had  <m  account 
of  Injuries  received  by  reason  of  defects  in 
the  premlaes,  even  though  an  ordinance  as  to 
repairs  of  such  places  has  not  been  oomidied 
with."  The  case  of  Ooke  v.  Gutkese.  80  Ky. 
S98,  44  Am.  Rep.  490.  was  an  action  for  dam- 
ages resulting  to  a  little  child  by  reason  of 
the'  defective  privy  floor,  through  which  She 
fell  into  the  vault  below.  The  petition  in  the 
case  alleged  that,  at  the  time  the  ]andl<ffd 
rented  the  premises  to  the  plalntUTs  father, 
he  knew  the  timbers  upholding  the  flon  were 
defective,  rotten,  and  dangerous,  but  Blip- 
pressed  his  knowledge  of  its  condition  from 
her  father,  and  "neither  she  nor  her  fattier 
could  discover  the  dangerons  ccmdltlon  of  the 
privy  floor,  by  reason  at  the  character  of  its 
construction,  and  that  she  f611  through  the 
floor,  and  was  precipitated  Into  the  vault  be- 
low, and  greatly  damaged,  physically  and 
mraitally,  by  the  fall."  A  general  demurrer 
to  the  petition  having  been  sustained,  this 
court,  in  reversing  the  Judgment  thus  statea 


the  rule:  **Thl8  case  la  not  Uke  the  casM 
cited,  where  the  premies  were  ^active  or 
dangerous,  but  unknown  to  the  lessor,  who  Is 
not  bound  to  repair,  and  in  such  cases  not 
reqpCHialhle  for  injuries  to  third  persons. 
They  lack  the  ingre^Uents  of  knowledge,  and 
the  culpable  neglect  in  disclosing  it  almat 
tenements  or  pranlses  whose  dai^raoua  (diar- 
actCT  could  not  be  known  by  ordinary  care, 
and  whose  use  necessarily  placed  the  occu- 
pant In  peril."  Taylor,  la  his  woft  on  Ijand- 
loid  ft  Tenant  (eth  Bd.)  I  381,  aaya:  **Tfaere 
is  no  Implied  warranty,  on  letting  of  a 
house  or  land,  that  It  shall  be  reosonaUy  fit 
for  habitation  or  cultivation,  or  for  any  other 
purpose  for  which  it  was  let  And  where  a 
person  hired  a  house  and  garden  for  a  term 
of  years,  to  be  used  tax  a  dwelling  bouse,  hat 
subsequently  abandoned  It  as  unfit  fbr  hablts- 
tJon,  In  consequence  of  its  being  Infested  wltb 
vermin  and  other  nnlsaneei^  which  he  was 
not  aware  of  when  he  took  the  lease,  the 
principle  was  laid  down,  after  an  elaborate 
review  of  all  the  cases  where  a  contrary  doc- 
trine seemed  to  have  prevailed,  tiiat  thme  Is 
no  implied  contract  on  a  dCTilse  of  real  es- 
tate that  it  shall  be  flt  for  tiie  purposes  fbr 
which  it  was  let  Oousequently  an  abandon- 
ment of  the  premises  under  these  circum- 
stances forms  no  defense  to  an  action  for 
rent  And  In  all  awes  of  this  Und  where  a 
tenant  has  been  allowed  to  withdraw  trom 
the  tenancy  and  refuse  the  payment  of  rent 
tiiere  will  be  found  to  have  been  a  ftaudnlent 
mlsre^vsentation  or  concealment  aa  to.  the 
state  of  ttie  premises  which  were  the  snl^eet 
of  the  letting,  or  else  tbe  iffemlaes  were 
proved  to  be  nnlnbatdtahle  by  some  wrongful 
act  or  default  of  the  landlord  hlmaelf.** 
Shearman  ft  Redfleld,  in  their  work  on  Neg- 
ligence {SQt  Ed.)  S  700,  say:  "On  flie  owner's 
entire  surrender  of  control  over  premises  to 
a  lessee,  he  la,  bi  the  absence  of  any  war* 
lanty  of  their  condition,  or  fraudulent  con- 
cealment of  known  defects  or  agreement  to 
repair,  on  his  part  free  from  liability  to  the 
lessee,  and  to  those  whom  the  latter  Invites 
upon  the  iw«niaes,  tm  defects  which  cotdd 
have  been  discovered  by  the  leasee,  on  rea- 
sonable inspection,  at  the  time  of  hiring.  In 
other  words,  If  the  lessee  had  the  same  op- 
portmalttes  as  tbe  owner  to  discover  a  defect 
at  the  time  of  leastaig,  the  rule  of  caveat 
emptor  applies,  and  he  takea  the  premises 
as  he  flnds  tiiem.  There  Is  therefore  no  im- 
plied warranty  on  the  part  of  a  lessor  that 
the  demised  premises  are  safe  or  reasonably 
flt  for  occupatlmL  Where,  however,  tliere  is 
some  latent  defect  e.  g.,  an  original  stme- 
tural  weakness,  or  decay,  at  the  presence  of 
an  infectious  disease,  or  oth«-  injurious  thing, 
rendering  tlie  occupation  of  the  prendses  dan- 
gerous, which  wwe  known  to  the  lessor,  and 
were  not  known  to  the  lessee,  nor  dlscoTa>- 
able  by  him  on  a  reasonable  Inspection,  thee 
it  was  the  duty  of  the  lessor  to  dlsdoae  the 
defect;  and.  If  an  injury  results  therefronn. 
he  is  liable  as  tx  nagUgexieB.*'  In.  note  8  t» 
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the  section  cited,  the  rnle  Is  stated  as  fol- 
lows: "A  laudlord  who  lets  a  house  In  a 
dangerous  condition  Is  not  liable  to  his  ten- 
ant's customers  or  enests  for  accidents  haiH 
penlng  during  the  term,  for,  fraud  apart, 
there  Is  no  law  against  letting  a  tumble-down 
bouse,  and  the  tenant's  remedy  Is  on  his  con- 
tract, if  any."  In  supirart  of  which  doctrine, 
the  learned  anthers  hare  collated  a  large 
number  of  cases.  In  18  American  &  English 
Bncyclopsedla  of  Law  (2d  Bd.)  subject, 
"Landlord  and  Tenant,"  p.  215,  it  is  said: 
"At  the  common  law,  it  Is  a  well-settled  rule 
that,  in  the  absence  of  any  agreement  be- 
tween the  i>artles,  the  landlord  was  under  no 
obligations  to  his  tenant  to  keep  the  demised 
premises  In  repair.  The  rule  of  caveat  emp- 
tor applies  In  regard  to  leases,  and  the  land- 
lord Is  not  eren  under  an  Implied  obligation 
to  remedy  defects  in  the  demised  premises 
existing  at  the  time  of  the  demise.  It  fol- 
lows, therefore,  that,  In  the  absence  of  any 
agreement  on  the  part  of  the  landlord  to  re- 
pair, a  tenant  cannot  recover  from  the  land- 
lord the  cost  of  the  repairs  made  by  him; 
nor  can  the  tenant  recover  from  the  landlord 
for  Injuries  to  Ills  person  or  property,  or  the 
property  or  person  of  his  family,  caused  by 
the  defective  condltloQ  of  the  demised  prem- 
ises." In  support  of  which  text,  the  authors 
of  this  work  have.  In  a  note,  collated  a  vast 
number  of  adjudicated  cases.  One  of  the 
most  instmctlve  cases  to  which  our  attention 
has  been  called  is  that  of  Doyle  v.  The  Union 
Padflc  Ry.  Co..  147  U.  8.  413,  13  Snp.  Ct  333, 
37  L.  Bd.  223,  wherein  the  court,  in  a  learned 
opinion,  discusses  the  question  of  the  respon- 
sibility of  a  lessM  to  his  tenant  for  defects  or 
dangers  existing  In  the  tenement  at  the  time 
of  the  demise,  and  arrives  at  a  conclusion  In 
harmony  with  the  rule  enunciated  by  the 
anthorltlee  cited. 

The  cases  of  Hinea  v.  Wilcox,  decided  by 
the  Tennessee  Supreme  Court,  and  contained 
in  83  S.  W.  914.  34  L.  R.  A.  824,  832,  54  Am. 
St  Rep.  823,  and  Wilcox  v.  Hines.  decided 
by  the  same  court  (46  S.  W.  297.  41  L.  R.  A 
278,  66  Am.  St  Rep.  770),  as  authority  toT 
the  doctrine  contrary  to  that  herein  announ- 
ced, have  been  pressed  with  great  earnest- 
ness upon  our  attention.  With  the  highest 
respect  for  the  ability  and  learning  evinced 
Id  the  utterance  of  the  Supreme  Court  of  Ten-, 
nessee  In  the  cases  dted,  we  cannot  concur 
In  the  conclusion  therein  reached— that  the 
landlord  is  liable  to  bis  tenant  for  damages 
accruing  to  htm  by  reason  of  defects  existing 
In  the  tenement  at  the  time  of  the  demise, 
of  which  the  landlord  had  no  actual  knowl- 
edge, but  wblch  he  could  have  known  by  the 
exercise  of  reasonable  diligence.  In  a  note 
to  the  first  of  the  cited  cases,  the  annotator 
thus  speaks  of  the  rule  announced  In  the 
opinion  of  the  court:  "Hlnes  v.  Wilcox  Is  a 
new  departure  in  the  law  of  landlord  and 
tenant  It  places  a  duty  upon  the  landlord 
whl<di  has  not  been  the  rule  to  place  there, 
and,  to  a  large  extent  r^ieves  the  tenant 


from  a  duty  which  has  always  rested  upon 
him.  It  makes  a  general  rule  of  an  exception 
which  has  only  been  applied  In  a  peculiar 
class  of  cases,  which  does  not  Include  so  ob- 
vlons  a  defect  as  existed  in  EUnes  v.  Wilcox. 
No  active  care  and  diligence  to  discover  de- 
fects have  generally  been  placed  on  the  land- 
lord." And  then  follows  a  review  of  the 
cases  bearing  upon  this  question,  which 
demonstrates  that  the  principle  announced  by 
the  Tennessee  court  is  out  of  harmony  with 
the  overwhdmliig  weight  of  anthority  on  the 
subject 

"Negligence,"  as  used  in  law,  may  be  de- 
fined as  the  failure  to  dlscbai^e  a  legal  duty, 
whereby  Injury  occurs.  There  can  be  no  neg- 
ligence where  there  Is  no  dnty  Imposed.  The 
law,  as  we  have  seen.  Imposes  no  duty  of  in- 
spection <m  the  landlord,  but  casts  that  duty 
on  the  tenant  who  has  equal  facility  with 
the  owner  to  examine  the  premises.  In  otber 
words,  it  applies  to  the  contract  of  leasing 
the  doctrine  of  caveat  emptor.  In  this  par- 
ticular case  the  tenant  shows  In  her  petition 
that  she  had  been  In  the  pmsesslon  of  the 
premises  for  81  months  before  the  accident 
and  It  is  difficult  to  understand  how  the  land- 
lord, who.  at  best  could  only  have  seen  tbe 
premises  occasionally,  could  have  discovered 
8  defect  which  the  tenant  who  was  in  It  con- 
stantly, could  not  discover  in  nearly  8  years. 

The  judgment  la  affirmed. 

OENTBT  «t  al.  v.  GEINTRY. 
(Court  of  Appeals  of  Kentucky.  Jan.  15,  1904.) 

WILLS  —  CONSTRUCTION  —  LIFE  ESTATE  —  BB- 
HAINDBRMAN— COMPENSATION  FOR 
IMPROVBHBNTa. 

1.  Testator,  by  the  flnt  clause  of  his  will,  be- 
queathed to  his  BCD  a  certain  portion  of  "my 
farm  on  which  I  now  reside,"  describing  it  and 
by  a  second  clause  to  another  son  a  (art  of  the 
same  farm,  also  describing  it  By  a  further 
clause  be  bequeathed  to  his  wife  "full  and  un- 
divided coQtrol  of  my  farm  on  which  I  now  re- 
side so  long  as  she  lives  or  remains  my  widow." 
One  of  the  sous  had  occupied  tbe  part  of  the 
farm  devised  to  him  under  an  agreement  of  tes- 
tator to  ^ive  it  to  him  If  he  would  build  there- 
on and  live  there,  but  bad  not  received  a  deed. 
therefor.  Beld,  that  the  words  "my  farm  on 
which  I  now  reside,"  as  used  in  the  bequests, 
devised  to  bis  wife  a  life  estate  In  the  eutire 
tract  used  as  a  farm  by  tbe  bosband,  and  that 
the  son  took  Us  share  thereof  subject  to  the 
life  estate. 

2.  Where  a  son  received  under  bit  father's 

wfll,  subject  to  tbe  life  estate  of  his  mother, 
land  on  which  be  was  living  pursuaQt  to  an 
agreeUieDt  with  the  testator  to  give  the  same 
to  him,  but  for  whidi  he  had  never  received  a 
deed,  be  could  not  claim  the  remainder  under 
the  will,  and  also  claim  compensation  for  his 
improvements  against  the  will ;  such  claim  for 
compensation  being  a  waiver  of  any  rights  un- 
der the  will. 

Appeal  from  Circuit  Court  Ohio  County. 

"Not  to  be  officially  reported." 

Action  by  Cassander  Gentry  against  LUy 
Gentry  and  others  for  possession  of  real  es- 
tate. From  a  judgment  for  plaintiff,  defend- 
ants appeaL  Reversed. 

J.  B.  Fogle,  for  anwlIantB.  Glenn  &  Win- 
go,  for  appellee. 
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HOBSON,  J.  David  Gentry  owned  a  tract 
of  1S5  acres  of  land,  on  which  be  resided,  In 
Ohio  county.  Some  years  ago  his  son  Darius 
married,  and  went  to  the  state  of  Illinois  to 
reside;  but  the  father,  desiring  him  to  re- 
turn to  Kentucky,  proposed  that  if  he  would 
accept  It,  and  build  on  It,  and  live  there,  the 
father  would  give  him  a  certain  portion  of 
the  farm.  The  son  accepted  the  arrange- 
ment, and  the  father  put  blm  in  possession 
of  the  land.  The  son  built  a  residence,  out- 
houses, fencing,  etc.,  enhancing  the  value  of 
the  land,  and  occupied  It  up  to  the  death  of 
the  father,  claiming  It  as  his  own  under  the 
gift,  the  father  saying  that  he  would  make 
the  son  a  deed  to  the  property;  but  this  he 
failed  to  do,  and  died  leaving  a  will  by  which 
he  devised  to  the  Bon  the  property  referred 
to,  subject  to  a  charge  of  $90,  and  a  provi- 
sion for  his  widow.  The  son  saved  op  the 
$50,  and  was  ready  to  pay  It  when  it  came 
doe,  but  died  a  few  years  after  his  fatber, 
leaving  a  widow  and  two  little  children  In 
possession  of  the  land  given  to  him.  The 
widow  of  the  father  has  filed  this  suit  agaUiat 
the  widow  of  the  son  and  his  two  infant 
(Children  ftv  the  possession  of  the  land,  on 
the  ground  that,  under  the  will  of  the  huB- 
band,  she  Is  mtltled  to  hold  the  land  for  her 
life.  The  court  having  adjudged  In  her  fa- 
vor, the  defendants  appeal. 

Nelthra  the  mother  ma  boo  raMnmced  the 
provlsiona  of  the  wlU.  Itt  matertal  proTldona 
are  as  follows: 

"I,  David  Qentry,  of  tlw  County  of  Ohio, 
State  of  Kentneky,  being  of  sound  mind  and 
monwy  and  understanding,  do  make  my 
last  will  and  testamoit  In  manner  and  form 
following: 

"(1)  I  give  and  bequeath  to  my  son,  Darl- 
na  Gentry,  that  part  of  my  farm  on  which  I 
now  reside  and  bounded  as  follows  [here 
follows  boondaiy  of  land  In  dispute]  to  have 
and  to  hold  to  him  and  his  h^rs  forever. 

"(2)  X  give  and  bequeath  to  my  son,  S.  B. 
Gentry,  a  part  of  my  farm  on  which  I  re- 
side bounded  as  follows  [here  follows  bound- 
ary] to  have  and  to  bold  to  him  and  his  h^rs 
forever. 

"dS)  I  also  give  and  bequeath  to  my  son, 
8.  B.  Gentry  [here  follows  description  of  other 
^Mperty]. 

"(4)  I  give  and  bequeath  to  my  daughter. 
Olandla  Baker,  the  remaindo:  of  my  farm 
on  which  I  now  reside  [here  foUows  descrip- 
tion] to  have  and  to  bold  to  her  and  hw 
heirs  forever. 

"(5)  I  give  and  bequeath  to  my  grand- 
daughter, Btfael  Wilson,  $U0.O0;  said  sum  to 
be  paid  her  by  my  sons,  Datlus  Gentry,  S.  B. 
Gentry  and  my  daughter  Claudia  Bakw,  or 
their  heirs  equal^,  v^  $00.00  each,  when 
my  granddaughter  Is  married  or  reaches  her 
majority;  said  sum  is  secured  to  her  by  re- 
taining a  lien  on  all  my  land  bequeathed  un- 
til said  sum  is  paid. 

"(6)  I  ^ve  and  bequeath  to  my  wife,  Gas- 
sander  Gentry,  full  and  undivided  omtrol  of 


my  farm  on  which  I  now  reside  so  Umg  as 

she  lives  or  ronalns  my  widow. 

"(7)  I  also  give  and  bequeath  to  my  wife 
all  of  the  household  goods,  farming  Imple- 
ments, stock  of  all  deacript^  and  cmp  now 
on  hand  on  my  farm  or  so  much  thereof  as 
remains  after  paying  all  of  my  Indebtednev. 

"(8)  I  appoint  my  wife,  Oassander,  sole  ex- 
ecutrix of  this  my  last  will  and  testament." 

It  Is  Insisted  for  appellants  that  In  the 
sixth  clause  of  the  will  the  testator  rtf  eircd 
only  to  the  land  that  was  theu  in  his  pos- 
session, and  not  to  the  land  upon  which  his 
son  had  settled,  and  which  he  then  held. 
But  it  will-  be  observed  that  In  the  first 
clause  of  the  will.  In  which  the  land  claimed 
by  the  son  is  devised  to  him,  It  la  referred 
to  as  "that  part  of  my  farm  on  which  I  now 
reside."  The  same  words.  In  substance,  are 
used  In  the  second  clause  of  the  will  in  tlie 
devise  to  S.  B.  Gentry,  and  In  the  fonrtb 
clause  In  the  devise  to  Claudia  Baker.  The 
same  words  are  again  used  In  the  sixth 
clause,  by  which  his  wife  is  glvoi  **fnll  and 
undivided  control  of  my  farm  on  wtilch  I 
now  reside  so  l<mg  as  she  Uvea  or  remains 
my  widow."  It  cannot  be  presumed  that 
the  testator  used  the  words  "my  farm  on 
which  I  now  resld^'  In  the  sixth  clause  cf 
his  will  In  a  different  sense  from  that  In 
which  the  same  words  are  used  In  tbe  llrst. 
sectmd,  and  fourth  clauses.  In  those  danses 
they  evidently  refw  to  the  entire  tract  of 
18S  acres,  for  the  whole  of  it  Is  devised 
thereby,  and  the  same  meaning  must  be  giv- 
en to  tbe  sixth  clause  where  the  identical 
words  are  again  empk^ed.  There  la  no  la- 
tent ambiguity  as  to  what  tiw  testator  meant 
by  the  words  "my  farm  on  which  I  now  re- 
side," for,  taking  tbe  will  as  a  wbole^  It  nn- 
mistakably  shows  what  prop^ty  was  In- 
tended; and  parol  evidence  is  Incompetent 
to  vary  the  will,  or  to  show  that  the  testator 
did  not  intend  what  the  will  plainly  dedans. 
When  the  testator  gave  his  wife  full  and  un- 
divided control  of  the  form  as  loiv  as  she 
lived  or  remained  his  widow,  be  necessarily 
devised  to  her  a  life  estate  for  the  words 
"full  and  undlvl^d  contrcd"  necessarily 
mean  that  she  is  to  have  the  entire  use  of 
the  land,  free  from  the  claims  ot  any  one, 
during  her  life  or  widowhood.  By  the  will 
the  son  gets  the  land  subject  to  the  life  ca- 
tete  of  bis  mothw.  He  cannot  dalm  the  re- 
mainder under  the  will,  and  also  claim  cois- 
Itensatlon  for  bis  improvem«its  against  toe 
will.  If  compensation  Is  claimed  for  im- 
provementa,  the  right  to  toke  anything  un- 
der the  will  Is  renounced,  and  the  property 
devised  In  this  clause  at  the  will  will  pass 
as  undevised  estate  to  tbe  beiis  at  lav  of 
the  testator,  subject  to  the  statute  reqntrlng 
heirs  to  be  equalized  In  the  division  of  to» 
undevised  estate,  considering  what  each  has 
heretofore  received  under  the  wlU  or  other 
vrise.  If  compensation  is  allowed  for  tbt 
improvements,  it  most  be  on  the  prind^ 
an>llcable  to  parol  vendees  of  land  "*^k^"C 
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impTOTementa.  We  do  not  see  that  the  eon 
In  bla  lifetime  did  any  overt  act  or  followed 
aD7  course  of  conduct  that  could  have  mis- 
led anybody.  He  remained  Id  posseBsion  of 
bis  land,  claiming  and  Improving  It  as  his 
own,  the  widow  acquiescing  In  his  claim. 
The  case  Is  here  on  demurrer,  and  on  the 
face  of  the  answer  there  is  not  enough  to 
■how  tbat  the  son  waived  his  rights,  or  elect- 
ed to  take  under  the  will.  He  not  having 
waived  his  rights,  his  widow  and  children 
succeeded  to  them,  and  may  make  the  same 
plea  that  he  could  have  made.  Their  an- 
swer is  substantially  good  as  to  the  enhance- 
ment of  the  land  by  his  improvements.  The 
plalntltF  may  have  It  made  more  specific  If 
sbe  desires.  On  the  return  of  the  case,  the 
tKrsonal  representative  of  Darius  Gentry 
should  be  made  a  party  defendant,  so  that 
any  money  that  may  be  allowed  may  be  paid 
to  him,  and  he  can  litigate  the  amount  due 
on  account  of  the  betterments  placed  on  the 
land  by  his  intestate.  The  court  on  final 
henrlng  will  protect  tbe  Interests  of  the  in- 
fants, as  far  as  it  may  be  done  under  tbe 
evidence,  by  such  Judgment  aa  seems  proper. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  on  the  question  of 
the  enhancement  of  the  land  by  the  Improve- 
ments of  tbe  Intestate,  not  inconsistent  wltb 
tbis  opinion. 

LOUISVILUil  ft  N.  R.  GO.  T.  BABRALL, 

tlce  of  tbe  Peace. 

(Otnirt  <a  Appeals  of  Eentacky.  Jan.  18,  19(M.) 
BQurrr— INJUNCTION— PRoasM3tmoN  or 

CRIME. 

1.  An  lnjanctioD  will  not  issue  on  allegations 
chargine  defendant,  a  Jnatice  of  the  peace,  witb 
conspinng  to  anlawfnUy  Issue  warrante  of  ar- 
rest against  plaintiff's  anployfis  for  an  allied 
trespass. 

Appeal  from  Circuit  Court,  Bullitt  Oonnty* 

"Not  to  be  officially  reported." 

Bill  by  tbe  Louisville  &  Nashville  Railroad 
Company  against  S.  F.  Barrall,  Justice  of  the 
peace,  and  another,  to  enjoin  prosecution  of 
plaintiff's  employte.  From  a  decree  sustain- 
ing a  demurrer  of  def^dant  Barrall,  and  as 
to  him  dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

Farl^h,  Straus  ft  Farlelgb,  tot  appellant 
Gbas.  Carroll,  for  appellee. 

BARKER,  J.  Appellant;  the  Louiivllle  ft 
Naabville  Railroad  Company,  operate  a 
truck  railway  line  through  BulUtt  county. 
Ky.,  on  a  right  of  way  said  to  be  66  feet 
wide.  8.  C.  Sanders,  claiming  ta  own  a  part 
of  this  right  of  way,  upon  irtilch  stood  a 
toolbonie  used  by  a^llant,  obtained  from 
appellee,  who  Is  a  Justice  of  tbe>  peace  of 
Bullitt  county,  tbe  Issuance  of  warrants  of 
arrest  for  several  of  the  employes  of  appel- 
lant, cbarfring  them  with  trespassing  and 
injurlnf;  his  property,  under  section  1256  of 

1  1.  Set  InJuDcUon,  vol.  27,  Cent.  Dig.  |  XIS. 


I  the  Kentucky  Statutes  of  1889.    Upon  the 
Issuance  of  these  warrants  appellant  inati- 
I  tuted  tbis  action  In  the  Bullitt  circuit  court 
I  for  the  purpose  of  obtaining  an  injunction 
;  against  B.  C.  Sanders  and  8.  F.  Barrall,  the 
I  Justice  of  tbe  iwace  in  question,  chaining 
i  them  with  the  fraudulent  and  collusive  con- 
!  splracy  to  unlawfully  and  illegally  Issue  war- 
rants of  arrest  against  its  employes,  and  in 
this  way  to  drive  appellant  and  its  employes 
out  of  the  possession  of  Its  property.  Gen- 
eral demurrers  to  this  petition  were  filed, 
botta  by  appellee  and  S.  O.  Sanders.  That 
of  Sanders  was  overruled;   tbat  of  ai^el- 
lee  was  sustained;  whereupon,  appellant  de- 
clining to  plead  further,  as  against  appellee 
Its  petition  was  dismissed,  from  which  Judg- 
ment it  has  appealed. 

No  rule  of  equity  Jurisdiction  Is  better 
settled  than  tbat  an  Injunction  will  not  He  to 
restrain  the  prosecution  of  crime.   The  alle- 
I  gation  that  tbe  Justice  of  the  peace  had  en- 
I  tered  into  a  fraudulent  conspiracy  with  the 
I  prosecuting  witness  to  Issue  warrants  of  ar- 
I  rest  in  order  to  derive  appellant  of  Its 
I  property  does  not  alter  the  rule.   It  Is  onty 
I  well-pleaded  allegations  of  fact  that  are  ad- 
j  mitted  to  be  true  by  tbe  demurrer.  Every 
I  burglar  taken  with  tbe  stolen  property  upon 
his  person  could  and  would  make  Just  such 
an  allegation  against  the  court  and  prosecut- 
ing witness  If  It  availed  to  restrain  the  pro- 
cess of  the  law  against  him.  Appellant's 
employes  were  charged  with  crime  in  a  court 
having  Jurisdiction  of  the  subject-matter, 
and  which,  by  its  process,  had  acquired  Juris- 
diction of  their  persons,  and  iujunctlou  will 
not  lie  against  tbe  court  to  restrain  this  pros- 
ecution.  High,  In  his  woriE  on  Injunctions 
(section  272),  thus  states  the  rule:  "It  is  a 
well-settled  principle  of  equity  Jurisprudence 
that  an  injunction  will  never  be  granted  for 
tlie  purpose  of  restraining  proceedings  of  a 
criminal  or  quasi  criminal  nature  in  a  court 
j  having  Jurisdiction  over  such  matters."  Spel- 
ling, in  his  work  on  Injunctions  and  other 
Extraordinary  Remedies  (section  24),  says: 
"Equity  baa  no  jurisdiction  to  Interpose  for 
the  prevention  of  crime,  or  to  enforce  moral 
ohligatlona,  nor  to  Interfere  for  the  preven- 
tion of  Illegal  acts  merely  because  they  are 
Illegal.    Nor  have  courts  of  equity  Jurisdic- 
tion to  iHTevent  by  injunction  the  Institution 
of  bona  fide  prosecutions  for  criminal  of- 
fenses, whether  the  same  be  for  violations  of 
state  statutes  or  municipal  ordinances."  The 
!  case  of  Sblnkle  v.  The  City  of  Covington, 
i  83  Ky.  420,  does  not  militate  against  the 
I  principle  announced  in  the  case  at  bar. 
!  There  a  citizen  who  had  taken  possession  of 
property  claimed  to  be  one  of  the  public 
streets  of  the  city  of  Covington  was  proceed- 
ed against  by  ordinance  warrants  sued  out 
In  tbe  mayor's  court,  which  had  Jurisdiction 
of   the   subject-matter.    Fifteen  warrants 
were  Issued  against  the  alleged  trespasser, 
and  In  each  case  a  fine  was  entered  so  small 
In  amount  tbat  it  oould  not  be  appealed  Ctom. 
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To  remedy  this  erU  tlie  defendant  In  tbe  ordi- 
nance warrants  instituted  an  action  to  en- 
join the  city  of  Covington  from  further  pros- 
ecution In  tbe  mayor's  court  under  the  ordi- 
nance, and  to  test  his  title  to  the  property 
In  question.  It  was  held  that  the  actions  of 
tbe  city  in  thus  constantly  suing  out  warrants 
under  the  ordinance,  and  the  imposition  of 
fines  too  small  to  be  appealed,  inflicted  an 
Injury  upon  the  plaintiff  for  which  he  had 
no  adequate  remedy  at  law,  and  upon  this 
ground  the  injunction  was  sustained.  That 
is  not  the  case  here.  Appellant's  employes 
have  not  been  tried,  and  no  fine  whatever 
has  been  imposed  upon  them.  No  facts  are 
alleged  or  shown  tending  to  establish  Irrep- 
arable Injury  to  appellant,  or  that  a  mul- 
tiplicity of  suits  will  be  instituted  against  it 
In  tbe  case  cited  by  appellant  It  Is  said:  "The 
aid  of  a  court  of  equity  cannot  be  invoked 
so  as  to  interfere  with  proceedings  of  sub- 
ordinate tribunals,  unless  to  prevent  Irrep- 
arable Injury  or  a  multiplicity  of  suits.  Sw- 
ing V.  City  of  St  Louis,  5  Wall.  413,  18  I* 
Ed.  657;  Mayor  of  Brooklyn  v.  Meserole,  26 
Wend.  132."  .  Tbe  Injunction  Issued  and  sus- 
tained In  tbe  case  dted  was  only  against 
tbe  dty.  not  against  tbe  judge  of  the  court 
in  which  the  warrants  were  pending. 
The  Judgment  la  affirmed. 


VANCBBURO  &  S.  L.  TURNPIKB  ROAD 

00.  T.  MAYSVILLE  &  B.  S.  R.  CO.  et  aL 

SAME  T.  BRUOB  et  al. 

(Court  of  Appeals  of  Kentucky.  Jan.  13,  1904.) 

TURNPIKE  TAX— A5SBSSMKNT— LAW  OF  THE 
CA8B— EFFECT  OF  INVALIDITY— TAXATION  IN 
TWO  DISTRICTS— COM  PAN  y -8  SURRENDER  OP 
FRANCHl  SB— UNAUTHORIZED  INDEBTEDNESS 
—DEFENSES  TO  TAX— DIFFERENT  ASSESS- 
MENTS—ELECTION  —  RAILROAD  PROPBRTT— 
TAXATION  SAME  AS  OTHER  REALTY. 

1.  Where  on  a  former  appeal  the  Court  of 
Appeals  has  determined  that  the  method  of  aa- 
Bessing  a  turnpike  aid  tax,  provided  in  Acta 
lS8i>-90.  vol.  2,  p.  138S,  c.  Km.  is  uoconstitu- 
tioual,  the  question  canuot  be  considered  oa  the 
present  appeal. 

2.  A  turnpike  tax  assessment,  r^M  because 
made  by  an  unauthorized  person,  does  oot  pre- 
vent a  reassessment  by  the  county  assessor; 
tbe  case  standing  merely  as  an  omlsnon  by  that 
<^cer  of  an  assessment  be  should  have  made. 

8.  Tbe  fact  that  a  county  assessor,  iu  assess- 
ing turnpike  aid  taxes,  after  a  void  assessment 
thereof,  does  not  again  call  on  the  taxpayers 
to  list  their  property,  does  not  Invalidate  the  aa- 
sessments;  tb^  having  been  called  on  each  year 
when  tbe  regular  county  assessment  was  made 
for  a  list  of  their  property. 

4.  Ky.  St.  1903,  8  4738,  providing  that,  where 
property  is  situated  in  more  than  one  turnpike 
taxing  district  it  shall  be  liable  only  in  the  dis- 
trict whose  turnpike  affords  it  tbe  greater  bene- 
fit, as  determined  by  tbe  fiscal  court  or  county 
commissioners,  does  not  prevent  the  collection 
of  a  turnpike  tax  levied  by  the  company's  ctiar- 
ter  on  ail  property  in  the  district  where  the  tax- 
payer has  not  applied  to  the  fiscal  court  or  board 
of  county  commissioners,  and  secured  an  ad- 
judication exonerating  his  property. 

5.  Ky.  St.  1903,  8  4748b.  snbsec.  8.  provides 
that  when  a  turnpike  is  sold  to  the  county,  the 
company's  charter  and  franchise  are  at  once  at 
an  end.  Section  4306  gives  tbe  fiscal  court  gen- 


eral diarge  and  mpervtsion  of  tiie  pablle  roads 
in  the  coun^.  BM,  that  the  tease  of  a  turnpike 
built  partly  on  a  county  road  to  the  county  untii 
the  turnpike  company  should  have  sufiScieat 
funds  to  complete  and  maintain  it  did  not  termi- 
nate the  company's  charter  and  franchise. 

6.  The  charter  of  a  tnmtdke  company  provided 
that  it  should  not  Issue  any  written  obligatioaa 
of  indebtedness,  or  contract  tor  itk«  oonstmctioii 
of  any  part  of  tbe  road,  until  tbe  aid  tax,  stocl: 
subscriptions,  etc.,  should  be  suffldent  to  me^t 
sadk  contract  of  construction,  etc  BeU^  that 
tbe  fact  that  the  directors  bad  borrowed  money 
individually,  which  was  used  in  constructiiig  tte 
road,  before  tbe  company's  resources  met  the 
charter  requirement  was  not  a  defense  to  i 
taxpayer  when  sued,  before  the  road'a  comple- 
tioo,  for  tbe  aid  tax  levied  by  the  IJesialaCuic 
for  the  building  of  the  road. 

7.  In  a  suit  to  collect  a  tompike  aid  tax  on 
railroad  property,  the  turnpike  company  set  up 
an  assessment  for  each  year,  both  by  tbe  county 
commissioners,  as  authorised  by  its  cnarter  (Acts 
1888-90,  vol.  2,  p.  1385,  c  1034),  and  by  tbe 
Railroad  Comnu^on,  as  authorized  by  Acts 
1891-93,  p.  308,  and  made  appUcable  (sectkm  Tt 
to  all  assessments  of  railroads,  and  prayed  tbe 
Judgment  of  the  court  as  to  which  was  ralU. 
Jleidj  that  the  assessment  by  the  railroad  com- 
mission being  under  the  later  statute,  and  theic- 
fore  valid,  and  the  allegation  as  to  the  assess- 
ment by  the  county  commissioners  beins  merely 
surplusage,  it  was  error  to  require  the  company 
to  elect  on  which  it  would  rely. 

a  Under  Acta  1891-93,  p.  308,  art.  4.  |  7. 
tvovlding  that  tbe  same  rate  of  taxation  lev- 
led  on  other  realty  in  any  year  shall  also  be 
levied  on  railroad  pn^rty,  a  turnpike  aid  tax 
canuot  be  collected  from  a  railroad  for  years  in 
which  no  assessment  thereof  on  IndiTidual  prop- 
erty was  made. 

Appeal  from  Circuit  Court  Lewis  Oooaty. 

•TTo  be  officially  reported." 

Acttone  by  the  Vancebnrg  &  Stonts  Lane 
Turnpike  Road  Company  agalnat  fb»  acays- 
Tllle  ft  Big  Sandy  Railroad  Company,  and  by 
John  L.  Brace  and  othm  against  the  tan- 
pike  company.  From  Judgment  Cor  the  nil- 
road  company  In  the  first  action,  and  for 
Bruce  and  otboi  in  the  second,  Cbe  tnraplke 
company  appeals.  Reversed. 

A.  E.  Cole  ft  Son.  W.  C.  Halbert  and  K 
L.  Worthlngton,  for  appellant  W.  H.  Wads- 
worth  and  Wadswortb  ft  Cochnn,  for  appel- 
lees. 

HOBSON,  J.  The  opinion  heretofore  ren- 
dered in  the  first  of  these  cases  (see  Tance- 
burg,  etc.,  Turnpike  Co.  v.  HaysvilJe,  etc 
R.  Co.,  63  S.  W.  749)  was  withdrawn,  and 
a  reargument  ordered.  On  the  reargnmeut 
tbe  second  case  was,  by  consent  of  parties, 
heard  with  tbe  first  case,  In  order  that  tbe 
court  might  get  more  fully  before  It  all  the 
facts  in  the  controversy;  and  we  will  now 
dispose  of  the  two  cases  together. 

The  turnpike  company  was  Incorporated 
by  an  act  of  the  Legislature  approved  April 
24,  1890.  See  Acta  1889-90.  voL  2.  p.  1385. 
c.  1034.  By  Its  charter  appellant  was  au- 
thorized to  construct  and  operate  a  tmmplke 
commencing  at  the  west  end  of  the  bridge 
across  Salt  Lick  creek,  thence  down  the  Ohio 
river  bottom,  the  best  and  most  practicable 
route  to  Stonts  Lane;  following,  so  far  as 
convenient;  the  existing  county  road.  In  oi^ 
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jder  to  enable  fbe  company  to  buUd  the  tom- 
Vike  aa  ipeedUy  as  poaslble,  and  equalize  tbe 
burden  ttaereof,  tbere  was  teTled  by  tbe  act 
on  all  species  of  property,  including  that  of 
railways  situate  within  the  bounds  of  a  cer- 
tain taxing  district,  subject  to  taxation  for 
state  purposes,  tbe  sum  of  SO  cents  upon 
each  flOO  worth  of  taxable  property  each 
year,  conunendng  with  the  year  1881,  and 
continuing  until  tbe  road  was  bnllt  and  paid 
for.  It  was  also  provided  that  the  company 
mi^t  app(^nt  an  assessor  to  assess  the  prop- 
erty of  individuals  subject  to  taxation;  his 
assessment  to  be  returned  to  tbe  May  or 
June  t«nn  of  the  Lewis  county  court  In  each 
year,  and  to  be  subject  to  correction  thereby. 
The  taxes  were  then  to  be  listed  with  the 
sheriff  of  Lewis  county  for  collection.  As  to 
railroad  propoiy,  the  Lewis  county  court 
was  required,  at  its  January  or  February 
term  In  each  year,  to  appoint  two  commis- 
sioners to  ascertain  and  report  tbe  number 
of  miles  and  the  value  of  tbe  pn^ierty  within 
30  days  from  this  report,  and  such  other 
evidence  as  might  be  Introduced  by  any  par- 
ty In  Interest;  and  the  Jndge  of  tbe  county 
court  was  required  to  make  an  assessment 
of  the  property,  and  certify  it  to  the  railroad 
company.  Tbe  taxes  levied  were  required  to 
be  listed  with  the  shra4fl  for  collection  on 
or  before  the  15th  of  July  of  each  year. 
They  were  due  from  that  date,  and  the  sher- 
iff might  then  proceed  to  collect  and  distrain 
therefor.  Persons  paying  taxes  became  stock- 
holders in  the  company  to  the  amount  of 
taxes  paid,  and  certificates  should  be  de- 
livered to  them  therefor  whenever  they  paid 
an  amount  equal  to  925  until  the  road  was 
completed  and  paid  for.  The  company  organ- 
ized as  provided  In  the  charter  on  June  18, 
1801,  and  proceeded  then  and  for  each  year 
thereafter  to  have  the  property  aKessed 
within  the  taxing  district  as  provided  by  the 
charter;  the  order  of  the  county  court  for 
that  year  as  to  the  appointment  of  commls- 
Blonera  to  assess  the  railroad  property  being 
made  at  tbe  June  term.  The  taxes  were 
placed  In  tbe  hands  of  the  sheriff  for  collec- 
tion, and  the  company  proceeded  with  the 
construction  of  its  pike.  T.  J.  Bruce  and 
other  individual  taxpay«n  residing  In  tbe 
taxing  district  then  filed  a  suit  enjoining  the 
collection  of  the  taxes  on  tbe  ground,  among 
other  things,  that  tbe  statute  was  unconsti- 
tutional. The  drcnlt  court  perpetuated  the 
Injunction,  and  on  appeal  to  this  court  the 
Judgment  was  affirmed.  The  court  said:  "It 
seems  to  ns  that  so  much  of  the  act  in  ques- 
tion as  attempts  to  provide  for  the  assess- 
ment of  the  property  In  the  taxing  district 
Is  unconstitutional  and  void,  and  that  the 
appointment  and  assessment  made  by  the 
appointees  of  the  company  are  both  Invalid. 
But  tbe  Legislature  had  power  to  levy  the 
tax,  and  to  that  extent  the  act  In  question 
is  valid;  and  by  virtue  of  the  general  law 
the  assessor  of  the  county  should  assess  the 
property  in  tbe  taxing  district  and  return 


tbe  same  as  otber  tax  lists  are  retnmed,  and 
tiiat  the  tazpayor  should  have  tbe  same  right 
to  obtain  corrections  in  or  modifications  of 
the  list  as  is  allowed  by  the  gena'al  law 
respecting  the  assessment  of  property  for 
general  taxatloa"  Bruce  v.  Yanceburg,  etc.. 
Turnpike  Co..  35  8.  W.  112.  After  this  opin- 
ion was  rendered  the  turnpike  CM^pany  pro- 
cured from  the  county  court  an  order  direct- 
ing the  county  assessor  to  assess  tbe  prop- 
erty  as  Indicated  In  the  (pinion,  and  to  re- 
turn his  assessment  to  the  county  clerk,  to 
be  submitted  to  tbe  county  board  of  equaliza- 
tion. Under  this  order,  assessments  were 
made  for  the  years  1695,  1896,  1897,  1898, 
and  1890  by  the  county  assessor.  His  as- 
sessments were  submitted  to  the  county 
board  of  equalization,  and  were  by  it  ap- 
proved. No  assessment  appears  to  have  been 
made  of  tbe  property  of  tbe  individual  tax- 
payers for  any  year  previous  to  1895,  except 
those  made  by  the  appointees  of  tbe  turnpike 
company  as  provided  in  its  charter,  which 
was  In  this  respect  held  unconstitutional  In 
the  case  above  referred  to.  The  second  of 
the  above  actions  was  brought  by  Bruce  and 
others  on  July  5,  1S97,  to  restrain  the  sheriff 
from  levying  on  or  selling  their  property  un- 
der the  assessment  made  under  the  charter 
before  the  property  bad  been  assessed  by  the 
county  assessor  as  indicated  In  the  opinion 
of  this  court  above  quoted.  The  subsequent 
assessment  by  the  county  assessor  was  set 
up  In  the  action,  and  the  case,  as  finally 
presented,  Involved  tbe  right  of  tbe  turnpike 
company  to  collect  the  taxes  at  all  The 
court  perpetuated  the  Injimctiou  in  that  case, 
and  also  dismissed  the  petition  in  the  first 
action  above  named.  In  which  the  turnpike 
company  undwtook  to  collect  from  tbe  rail- 
road company  its  taxes.  From  these  judg- 
ments the  turnpike  company  appeals. 

The  opinion  heretofore  rendered  on  the 
former  appeal  is  aucluslve  upon  the  parties, 
and  the  validity  of  the  charter  provision  as 
to  tbe  assessment  of  the  property  by  the 
appointees  of  the  company  cannot  now  be  re- 
considered. The  assessment  of  the  property 
of  the  Individual  taxpayers  by  the  appointees 
of  the  company  has  been  determined  to  be 
void.  Bdng  void.  It  conferred  no  right  upon 
the  sheriff  to  collect  taxes  thereunder,  and 
was  no  bar  to  an  assessment  of  the  property 
by  the  county  assessor,  for,  as  It  was  void, 
the  property  bad  not,  In  law,  been  assessed 
at  all,  and,  not  having  been  assessed,  the 
case  stood  simply  as  an  omission  by  the 
county  assessor  to  make  an  assessment  which 
he  ought  to  have  made.  The  fact  that  the 
assessor,  in  making  tills  list,  did  not  again 
eaU  on  tbe  taxpayers,  does  not  Invalidate  the 
assessment  They  were  called  on  for  the 
list  of  their  property  in  each  year  when  the 
county  assessment  was  made,  and  they  had 
ample  (^portunlty  to  appear  before  the  coun- 
ty board  of  supervisors  and  have  any  errors 
corrected. 

It  is  insisted  for  appellees  that  they  can- 
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Dot  be  taxed,  by  reason  of  section  4786,  Ky. 
St.  1903,  because  their  property  lies  in  two 
districts.  By  tbat  section  it  la  provided  that 
whenerer  in  any  connty  tta««  is  in  force  a 
system  of  taxation  for  turnpike  purposes  un- 
der wlilch  part  of  such  taxes  are  general, 
and  part  thereof  levied  In  turnpike  road  dis- 
tricts, then,  when  the  same  property  Is  situ- 
ated in  more  than  one  of  such  districts,  the 
property  shall  be  liable  for  only  one  district 
tax,  which  shall  be  that  levied  in  the  district 
In  which  is  the  turnpike  from  wlilch  the 
property  or  Its  owner  derives  the  greato: 
benefit,  and  this  shall  be  determined  by  the 
fiscal  court  or  board  of  county  commissioners, 
and  Its  Judgment  shall  be  final.  It  Is  not 
averred  that  any  such  decision  has  been 
made  by  the  fiscal  court  By  the  charter  of 
appellant,  the  tax  is  levied  by  the  Legisla- 
ture on  all  the  property  In  the  taxing  dis- 
trict; and,  if  any  taxpayer  seeks  exoneration 
from  It,  he  must  apply  to  the  fiscal  court  or 
connty  commissioners  and  obtain  Its  judg- 
ment exempting  him.  Until  this  Is  done,  the 
sheriff  may  go  on  and  collect  the  tax,  as 
prima  fade,  under  the  act,  all  property  with- 
in the  taxing  district  is  subject  thereto. 

The  turnpike  company,  when  the  collec- 
tion of  the  taxes  was  suspended,  finding  it- 
self unable  to  complete  its  road,  adopted  on 
March  18,  1897,  the  following:  "It  was  mov- 
ed and  adopted  by  a  unanimous  rote  of  all  ; 
the  directors  of  the  company  that  the  portion  , 
of  the  road  now  completed  and  graded  be 
leased  to  Lewis  connty  as  and  for  a  county 
road  until  such  time  as  the  c(»npany  Is  in  a 
financial  condition  to  finish  the  road  and 
properly  take  care  of  and  maintain  the  same 
under  its  charter;  the  company  reserving 
the  right  under  Its  charter  to  resume  posses- 
sion for  the  purpose  of  finishing  the  road  at 
any  time  it  is  financially  able  to  do  so,  and 
also  all  Its  rights  under  Its  charter."  Under 
this  resolution  a  lease  was  made,  stating 
that  during  the  litigation  in  regard  to  the 
collection  of  taxes  for  the  construction  of  the 
road,  and  as  the  company  was  unable,  from 
lack  of  funds,  to  finish  the  road  or  keep  it  In 
repair,  w  to  build  a  sufficient  length  of  road 
to  erect  a  gate  and  collect  toll,  the  company, 
in  consideration  of  the  premises,  leased  its 
road,  so  far  as  built,  to  the  county,  until  it 
was  in  ft  condition  financially  to  resume  con- 
trol; the  county  agreeing  to  surrender  pos- 
session to  the  company  when  It  was  able  and 
desired  to  retake  possession  and  resume  the 
work  of  construction  under  its  chart«.  It 
Is  insisted  for  appellant  that  the  company 
thus  surrendered  its  franchises.  The  legal 
effect  of  the  contract  thus  made  is  entirely 
different  from  that  provided  for  by  the  free 
turnpike  act  (Ky.  St.  1903,  S  4748b,  subsec 
8),  which  provides  that,  when  a  pike  shall  be 
sold  to  the  county,  the  charter,  franchises, 
and  privileges  of  the  company  shall  be  at 
once  dissolved  and  terminated.  The  road  In 
this  case  was  not  sold  to  the  county.  The 
county  court  simply  took  charge  of  it  tempo- 


rarily under  Its  general  power  of  providing 
tor  the  connty  highways,  the  pikes  having 
been  in  part  built  upon  tbe  Use  of  tbe  comity 
road.   See  Ky.  St  1908,  {  4306. 

Atter  the  turnpike  company  was  organ- 
ized, and  had  laid  otrt  Ita  pike,  and  construct- 
ed one  mile  ot  It,  it  became  apparent  to  the 
directors  tbat  it  was  necessary  to  get  enou^ 
of  the  road  constructed  as  bood  as  ptwsible 
to  erect  a  tollgate  and  collect  toll,  so  as  to 
ke^  it  In  r^alr.   The  officers  of  tbe  com- 
pany to  this  end  borrowed  mon^  In  their 
own  name  and  indlyldnally,  which  they  used 
In  grading  the  road  and  in  getting  ready  tor 
the  completloa  of  the  first  section  necessary 
for  a  tollgate.  The  charta  of  the  company 
contains  the  following;  '^Provided,  that  the 
company  shall  not  be  permitted  to  Issue  any 
bonds  ot  other  vrltt«i  obligattons  of  Indebt- 
edneM,  nor  to  make  any  contract  or  con- 
tracts  for  constructing  tbe  road  or  any  portlm 
thereof  until  the  taxes  collected,  with  the 
stock  snbacriptions  and  the  aid  given  by  tbe 
county  as  hereinafter  shown  and  provided 
tor,  shall  be  auffldent  to  meet  and  pay  for 
said  contract  or  contracts  ot  oonstraction  of 
the  road  so  let,  et  cetera.**  The  words  *^id 
given  by  tiie  connty  as  hereinafter  shown 
and  provided  for"  refer  to  a  following  sec- 
tion of  the  charter,  by  which  the  Lewis 
connty  court  was  anthorlced  to  subscribe  tbe 
sum  of  $1,000  per  mile  to  the  capital  stock  of 
tbe  tomplke  road  company  for  each  mile  of 
the  road  constructed  and  ready  for  travti  b7 
the  public  until  the  entire  road  was  finished 
and  completed,  whenever  the  resources  of  the 
company  were  sufficient,  with  the  aid  of  the 
subscription,  to  oiable  the  company  to  con- 
struct its  road  1  mile  or  mor&   Th^  length 
of  the  road  was  about  6%  miles.  At  the  time 
the  officers  borrowed  the  money  rrferred  to. 
the   stock   subscriptions  of  the  company 
amounted  to  $1,060,  and  little  taxes  had 
been  collected.    It  la  Insisted  for  appellees 
that  the  borrowing  of  this  money  was  for- 
bidden by  the  charter,  and  tbat  tbe  taxes 
sued  for  are  aimed  to  be  collected  to  pay  off 
tbe  debts  thus  incurred,  and  not  tor  tbe  pur- 
pose of  completing  tbe  road.  We  fall  to  see 
tbat  there  Is  any  force  In  this  position.  If 
the  directors  of  the  company  created  a  debt 
they  had  no  power  to  create,  this  is  no  rea- 
son why  they  should  not  go  on  and  complete 
the  road  and  pay  for  it  as  required  by  law. 
It  Is  no  defense  for  the  taxpay^  to  say, 
when  called  on  for  the  payment  of  taxes 
which  were  levied  by  the  act  of  tbe  Legisla- 
tore  until  tbe  road  was  constructed  and  paid 
for,  that  the  board  of  directors  bad  created 
a  debt  they  oug^t  not  to  have  created.  It  is 
not  alleged  tbat  tbe  road  has  been  constructed 
and  paid  for,  and  It  Is  therefore  unnecessary 
now  to  consider  whether  tbe  company  made 
a  contract  for  the  construction  of  Ito  road, 
or  any  part  tbereof,  when  tbe  taiea  collect- 
ed, with  tbe  stock  subscriptions  and  tbe  aid 
given  by  the  connty  court  as  therein  pro- 
vided, were  insufficient  to  meet  such  coo- 
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tract,  or  what  wonld  be  the  rights  •£  the  jui^ 
ties  If  the  tornplke  company,  on  receiving 
the  benefit  of  the  contract,  and  having  the 
money  to  pay,  should  TOlnntarlly  pay  for  the 
benefit  received.  These  questions  are  not 
presented  by  the  record,  and  are  not  passed 
on.  We  only  decide  that  the  borrowing  of 
the  money  by  the  directors  IndlvlduaUy,  and 
the  spending  of  It  In  the  constructioa  of  the 
pike,  la  no  defense  to  the  taxpayer,  when 
sued  for  the  taxes  levied  for  the  building  of 
the  pike.  When  he  pays  his  taxes,  he  will 
tben  be  a  stockholder  in  the  company;  and, 
If  the  money  of  the  company  is  misappropri- 
ated, he  may  tben  complato.  The  proof  falls 
to  show  that  the  company  is  not  In  good 
faith  attempting  to  carry  out  Its  charter,  and 
to  collect  the  taxes  for  the  purpose  of  con- 
structing and  paying  for  the  road  as  therein 
provided. 

In  the  suit  to  collect  the  railroad  tax,  the 
turnpike  company  set  up  the  assessment  of 
the  property  for  each  year  both  by  commis- 
sioners, as  provided  In  its  charter,  and  by 
the  Railroad  Commission,  as  iH-ovlded  by  the 
Kentucky  Statutes;  alleging  that  It  was  not 
advised  as  to  which  was  the  proper  method 
of  assessment,  and  praying  the  court  to  de- 
termine and  ^ter  ;}ndgment  accordingly.  On 
motion  of  the  defendants,  the  court  required 
the  plaintiff  to  elect  which  assessment  it 
would  rely  upon.  The  plaintiff  excepted, 
and,  under  protest,  elected  to  rely  on  the 
assessment  made  under  the  charter.  On  final 
hearing,  the  court  gave  Judgment  in  favw 
of  the  defendants.  The  act  of  November  11« 
1882,  was  a  general  law  regulating  taxation. 
By  article  4  it  regulated  the  assessment  and 
I^yment  of  taxes  by  railroads,  not  only  for 
state  and  county  purposes,  but  for  the  pur- 
poses of  each  tax  district  of  any  kind.  Sec- 
tion 7,  Acts  1891-93,  p.  308.  This  act  super- 
seded all  local  or  qpedal  acts  regulating  Ute 
assessment  of  railroad  property,  and  re- 
pealed to  this  extent  the  provisions  of  appel- 
.lant's  charter  providing  for  a  dlff^ent  mode 
of  assessment  of  railroad  property.  The 
plaintiff's  petition,  In  so  far  as  it  sets  out  the 
assessment  made  by  the  commissioners  of 
the  county  court,  stated  matter  that  was  sur- 
plusage. There  was  no  inconsistency  be- 
tween the  allegations  of  the  petition.  The 
court  was  simply  asked  to  determine  which 
was  the  legal  assessment,  and  this  be  should 
have  done.  The  plaintiff  stated  but  one 
cause  of  action,  and  there  was  no  more  rea- 
son for  requiring  an  election  than  there 
would  have  been  If  the  plaintiff  had  set  up 
in  a  suit  for  real  esta'te  two  deeds  executed 
by  the  defendant,  alleging  that  tbe  defend- 
ant claimed  that  one  or  the  other  was  void, 
and  he  did  not  know  which  was  valid;  the 
same  property  being  embraced  in  each.  The 
assessments  referred  to  were  precisely  the 
same  for  some  of  the  years,  and  substan- 
tially the  same  for  all.  But  by  section  7,  art 
4,  p.  308,  of  1  act  of  1892,  It  was  provided 
that  the  samb  rate  of  taxation  which  was 
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levied  on  other  reel  estate  In  any  year 
should  also  be  levied  on  railroad  pn^erty. 
So  far  as  appears  from  the  record,  there  has 
been  no  assessment,  in  law,  of  the  proporty 
of  individuals  In  the  taxing  district  referred 
to  for  any  year  previous  to  1895.  This  being 
so,  no  tax  can  be  collected  from  the  railroad 
company  for  any  year  previous  to  189Q. 

The  Judgment  In  each  case  appealed  from 
Is  therefore  reversed,  and  the  cause  Is  re- 
manded for  farther  proceedings  conslstmt 
herewith. 


QUINTANOB  T.  FARMBBS'  MUT.  AID 
ASS'N. 

(Court  of  Appeals  of  Kentucky.  Jan.  12,  1904.) 

\  INBimANCB  ASSOCIATION— OFFICERS— POWBR 
I  TO  FIX  OOHPBNSATION. 

I     1.  A  charter  of  a  farmers'  Insurance  assoda- 
!  tion  provided  that  it  should  have  the  risht  to  as- 
I  sess  and  collect  annually  not  exceeding  one- 
;  fifth  of  1  per  cent,  on  tne  amount  insured 
I  each  member,  to  pay  contingent  expenses,  and 
'  was  otherwise  silent  on  the  subject  of  salaries, 
1  and  did  not  authorize  the  board  of  directors  to 
fix  the  same.   In  addition  to  this,  a  Iv-law  was 
In  force  providing  that  the  offlcm  uould  not 
collect  an  assessment  for  any  purpose  other 
than  to  pay  losses,  without  the  consent  of  the 
company.   HM  that,  in  the  abseoce  of  charter 
power,  and  in  opposition  to  the  by-law,  the  offl- 
cers  had  no  power  or  authority  to  fix  toeir  com- 
pensation by  resolution  or  otherwise. 

Appeal  from  Circuit  Court,  Fleming  Coun- 
ty. 

"Not  to  be  offidally  reported." 

Actltm  by  William  Quintance  against  the 
Farmers'  Mutual  Aid  Association.  From  a 
Judgment  for  dtfendant;  idalntifl  siveali. 

Affirmed. 

W.  Q.  Dearlng  and  Q.  A.  Cassldy,  tor  ap- 
pellant  J.  P.  McCortney,  for  appellee. 

NUNN,  J.  This  action  was  Instituted  by 
appellant  against  the  appellee  In  February, 
1898,  by  which  he  sought  to  recover  $508.60, 
balance  of  salary  doe  him  as  Its  presldoit  for 
the  years  1892  to  1896.  Appellee  traversed 
tbe  claim.  In  substance,  the  facts,  as  they 
appear  of  record,  are  as  follows:  In  tlie  year 
1875  appellant,  with  four  ijtherB,  named,  ob- 
tatned  a  charter  authorizing  them  to  organise 
and  operate  a  fire  Insurance  company  Id  tiie 
county  of  Fleming,  The  business  ot  tbe  com- 
pany was,  by  the  charter,  oonflued  to  jwoperty 
situated  In  Fleming  county.  By  the  charter 
appellant  was  made  the  president  of  the  com- 
pany for  the  first  year,  and  the  other  persms 
named  were  to  be  its  directors.  All  persons 
who  Insured  their  property  in  this  company 
became  members  tli«:eof.  The  company  or 
association  was  authorized  to  make  and  put>- 
lish  by-laws,  ordinances,  etc.  Tbe  members 
of  the  association,  upon  notice  by  the  preal- 
deut,  had  annual  meetings  for  the  election  of 
offlc€»  and  tbe  transaction  o^  Its  business. 
It  appears  from  tbe  charter  that  powers  o£  ai^ 
sessment  and  the  creation  of  llablUtleB  wwe 
reserved  to  tbe  members  of  the  association. 
The  charter  is  silent  on  the  subject  of  salaries, 

Digitized  by  Google 


1122 


77  SOnTHWESTBBN  BEFOBTEB. 


nor  does  It  anthnlsft  Ibe  board  ot  directors  to 
fix  same.  The  appellant  became  president  In 
1875,  and  was  continued  In  office  until  1896, 
vben  another  was  elected  In  his  place.  From 
the  year  1875  to  the  Sd  of  S^tember,  1882, 
the  only  compensation  the  president  recelred 
was  $2,  recelred  from  each  person  who  was 
induced  by  him  to  become  a  member  of  the 
association,  and  a  part  of  such  a  fee  received 
from  posons  who  were  Induced  by  other  so- 
Ildtors  to  become  membm  thereof.  The  tes- 
timony of  appellant  shows  that  for  several 
years  prior  to  1892  he  had  endeavored  to  In- 
duce the  members  of  the  association,  at  their 
annual  meetings,  to  allow  blm  additional  com- 
pensation. On  the  3d  day  of  September,  1892, 
the  appellant,  with  four  directors  or  solicitors 
of  the  company,  met  in  an  office  in  Flemlngs- 
burg,  and  appellant  prepared  and  all  signed 
the  following  paper: 

"Sept.  3d.  1892. 
"At  a  meeting  of  the  board  of  officers  of  the 
Farmers*  Home  Insurance  Company  held  In 
Flemlngsbnrg  on  the  above  date.  By  and  in 
compliance  with  our  charter,  page  5,  article 
6,  the  following  resolutions  were  offered  and 
passed: 

"  'Article  18.  That  the  solicitors  shall  have 
the  right  to  charge  all  persons  on  becoming 
members  of  this  company  (2.00,  and  the  same 
for  each  subsequent  certlScate  they  Issue. 

"  'Article  14.  The  secretary  shall  have  the 
right  to  charge  tbe  company  five  per  cent  on 
all  calls  or  collections  for  his  services. 

"  'Article  15.  The  president  shall  have  flie 
right  to  charge  the  company  one-twentieth,  of 
one  per  cent,  per  annum  on  the  aggregate 
amount  of  insurance  for  bis  services. 

"  'Article  16.  Property  In  adjoining  coun- 
ties may  be  Insured  in  this  company. 

"  'Article  17.  This  company  will  not  make 
any  calls  for  less  tlian  one-lifth  of  on«  per 
cent,  in  tbe  future.*  ** 

These  articles  were  never  recorded  on  the 
books  ot  tbe  company,  and  It  does  not  ai^tear 
that  any  member  of  the  association  other  than 
those  interested  bad  any  knowledge  of  same. 
The  appellant,  in  bis  testimony,  gives  the  rea- 
son wby  these  resolntiona  w^  passed  by  him 
and  the  solicitors.  In  answer  to  a  question  in 
which  he  was  oaked  if  in  soliciting  members 
be  did  not  represent  to  them  that  there  was 
to  be  nothing  taken  from  the  company  to  pay 
salaries,  ete.,  bis  answer  was;  "No,  sir;  I 
never.  I  was  trying  to  get  them  to  vote  me 
something  at  the  annual  meetings,  which  they 
failed  to  do,  and  then  I  took  advantage  of  tbe 
charter.  Q.  Does  not  yonr  own  statement  say 
that  yon  made  no  assessments  except  to  meet 
losses?  A.  No,  this  -  was  a  twofold  affair. 
There  was  a  certificate  and  instruction  to  so- 
licit *  *  *  Q.  Did  you  consider  It  an 
em^gency  to  pass  a  resolutlcm  giving  you  a 
salary?.  A.  Well,  you  can  call  it  what  you 
please.  X  was  entitled  to  it,  but  evoy  effort 
I  made  at  a  meeting  to  get  anything  through, 
some  fellow  would  amend  my  motion  in  such 
a  way  as  to  dumge  tbe  whole  thing,  and  I 


never  could  do  anything.  Q.  Is  that  the  rea- 
son you  never  made  it  when  all  of  them  were 
present?  A.  I  could  not  get  it  through.  Q. 
And  yon  had  it  passed  by  tbe  board  <rf  aoUi^t- 
ors?  A.  I  liad  it  passed  aeoordlns  to  tbe 
charter."* 

The  article  of  the  charter  upon  wlilcb  ap- 
iwllant  relies  to  sustain  the  action  of  himseir 
and  board  of  solicitors  or  directors  in  fixing 
his  salary  provides  that  the  aasociation  slui: 
not  have  tbe  povet  to  assess  or  collect  any 
money  from  any  member  of  tlie  aasodatioa 
unless  there  has  been  a  loss;  but  tbe  associa- 
tion stiall  have  the  right  to  assess  and  effect 
annually  not  exceeding  one-flfth  of  1  per  cent 
upon  tl^  amount  Insured  by  each  and  ererj 
member  to  pay  contingent  e^KusesL  It  doe* 
not  appear  from  this  section  of  the  charter 
that  the  president  and  board  of  directors  or 
solicitors  have  the  power  to  flx  their  compen- 
sation, and,  in  addition  to  this,  it  appears  tkit 
the  association  had  prior  to  September  3, 1892, 
passed  a  by-law  which  was  then  in  force 
which  provided  that  the  officers  of  the  cora- 
pany  should  not  collect  an  assessment  for  any 
purpose  other  than  to  pay  losses,  wltbont  the 
consent  of  the  company.  We  are  of  the  oi^- 
ion  that  tbe  officials  of  this  association,  in  the 
absence  of  power  given  by  the  charter  smd  la 
opposition  to  this  by>Iaw,  bad  no  power  or  au- 
thority to  fix  by  residutiim  or  otlierwise  their 
compensation.  Thompson  on  Corporationi. 
vol.  1,  966,  and  vol.  8,  4016;  American  &  Eng. 
Ency.  of  Law,  vol.  17,  16a  It  appears  that 
from  the  year  1875  to  1892  appellant  recog^ 
/ilzed  the  fact  that  the  association  only  had 
the  right  to  pass  by-laws  and  fix  the  compen- 
sation of  Its  officials,  and  when,  from  time  to 
time,  at  the  annual  meetings,  he  had  been  pre- 
vented from  getting  what  he  considered  imt. 
compensation,  he  then  concluded  that  article 
5  of  the  charter  gave  the  right  to  the  <^dal3 
to  fix  their  own  salaries.  We  think  ai^ltent 
is  in  error  as  to  his  last  construction  of  article 
5  of  the  charter.  Therefwe  the  Judgment  of 
the  lower  court  Is  affirmed. 


BCOTT^  ADITB  et  aL  T.  SCOTT. 

(Oourt  of  Appeals  of  Kentucky.  Jan.  8.  IfiOl.) 

LIFE  INSURANCE— ADVERSE  CLAIMS  TO  FRO- 
0EBDS-PRK3UMPTION  OP  DlVORCB— BCRDBN 
OF  PROOF— INSURABLE  INTEREST— WAGER- 
ING POLICIES. 

1.  In  an  action  to  determine  the  right  to  Of* 
insurance  it  was  conclusively  shown  that  de- 
ceased tiad  separated  from  ma  first  wife  more 
tliau  16  years  before  his  death;  that  he  left 
ttie  state  avowedly  to  live  in  another  state  Iul;; 
enough  to  get  a  divorce;  that  following  his  re- 
turn after  a  long  absence  he  married  a  secoiul 
wife,  and  after  her  death  a  third,  in  whose  fi- 
Tor  the  policy  was  drawn;  that  he  lived  witli 
them  tor  more  than  30  years,  pnbUcb  recog- 
nizing each  In  tarn;  that  tbe  nrst  wife,  who 
continued  to  reside  Id  the  same  place  dnriog 
that  time,  lived  near  enough  to  meet  the  sec- 
ond before  her  death,  and  to  see  the  third  often, 
and  was  never  known  to  deny  tliat  he  had  btea 
divorced  from  her,  or  to  make  complaint  of  hii 
marriage  to  either;  and,  in  addition  to  ttut 
she  permitted  two  of  lier  daughters  to  live  some 
time  witii  tlteir  father  and  hia  third  wif& 
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Held,  tbst  the  presumption  of  the  legalltr  of 
the  last  marriage  created  by  this  showing  shift- 
ed to  the  first  wife  and  others  claimine  vith 
htx  the  burden  of  eatabllsbing  its  illegality. 

2.  The  presumption  of  the  legality  of  the  last 
marriage  created  by  this  showing  was  not  over- 
thrown by  the  mere  denial  of  the  first  wife, 
wholly  nnsapportedt  that  the  deceased  was  not 
divorced  from  her. 

3.  The  beneficiary  of  a  life  insurance  policy, 
-which  was  obtained  by  decedent  Toluntarily 
for  her  benefit,  bad  in  good  faith  married  him 
in  the  belief  that  he  had  been  divorced  from 
his  first  wife,  and  lived  with  him  many  yean 
without  ever  being  informed  that  there  was 
even  a  doubt  of  the  legality  of  her  marriage 
nntil  after  his  death,  though  his  first  wife  and 
her  daoghters  had  every  opportunity  to  ad- 
vise her  of  It  long  before  his  death.  Besides 
this,  she  and  her  children  were  absolutely  de- 
pendent on  decedent  for  support.  Held  that,  in- 
dependent of  the  validity  of  her  marriage,  she 
had  an  insurable  interest  in  his  life,  and  that 
the  contract  conld  not  be  regarded  ai  within 
the  rule  against  wagering  polidea. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  DiTlsion. 

"Not  to  be  t^daUy  raported.** 

Action  1^  the  Mntnal  life  Insurance  Gom^ 
pany  of  Sentacky  against  Nancy  J.  Scott 
and  others  interplnded  to  determine  thetr 
rlghta  to  the  proceeds  of  a  policy  of  insur- 
ance. Vrom  a  jndgment  in  fsTor  of  defend- 
ant Nancy  J.  Scott,  defendant  William  A. 
Bari,  administrator  ot  john  M.  Scott,  de- 
ceased, and  another  defendant;  appeaL  Af* 
firmed. 

A.  A.  Hagan,  for  ax^Ilants.  Wm.  Krleger 
and  Bnrwell  K.  Marshall,  for  appellee. 

SBTTLi;  J.  John  M.  Scott  died  Intestate 
on  the  14th  day  of  May.  1902,  in  LoulSTiUe^ 
Ky.,  his  place  of  residence.  Afterwards,  on 
August  22,  1902.  the  appellant  William  A. 
Earl  was  by  an  order  of  the  J^erson  county 
court  appointed  administrator  of  the  estete 
of  the  decedent  Before  his  death  the  Mutual 
Life  Insurance  Company  of  Kentucky  Issued 
to  the  decedent  a  policy  of  Insnrance,  Na 
24,024,  on  hla  life,  for  $1,000,  in  considera- 
tion of  f 49.40,  tbra  paid,  and  a  like  sum  to 
be  paid  by  the  Insured  on  -or  before  the  6th 
day  of  January  In  each  year  during  the  con- 
tinuance of  tbe  policy;  the  amount  of  ttie 
Inanranee  being  payable  upon  the  death  of  the 
insured  to  his  "wife,  Nancy  J.  Scott,"  after 
receipt  by  the  company  of  the  necessary 
proofs  thereof.  It  appears  from  tbe  record 
that  John  M.  Scott  was  married  three  times. 
The  first  marriage  was  with  Florllda  Wal- 
dron.  in  LoulaTlUe,  on  October  12, 1868.  F1t« 
children  were  born  of  this  marriage,  three 
of  whom  are  iMng,  and  of  full  age.  Scott 
and  Ills  first  wife  Ured  together  for  about 
18  years.  Then  they  separated,  and  contin- 
ued to  lire  apart  nntil  his  death.  The  second 
marriage  of  Scott  occurred  In  Cartersvillet 
Ga..  with  Capernla  Willis,  formeriy  of  Bop- 
ten  county,  Ey.  She  died  about  15  months 
later,  leaving  one  cbild,  who  iras  reared  by, 
and  yet  lives  with,  the  third  wife.  The  third 
marriage  was  with  Nancy  J.  Willis,  who  Is 


yet  living.  This  marriage  occurred  in  Bar^ 
ren  county,  Ey..  In  July,  1890.  The  third 
wife  was  a  sister  of  the  second,  and  she  con- 
tinued to  live  with  the  decedent  as  his  wife 
until  his  death.  One  child  was  born  of  the 
last  marriage.  He  Is  still  living,  and  Is  about 
U  years  of  age.  The  third  wife,  known  as 
Nancy  J.  Scott,  is  the  beneficiary  named  In 
the  policy,  and  was  foimd  to  be  In  possession 
of  the  policy  after  the  death  of  tbe  insured. 
Proofs  of  the  death  of  the  insured  were  fur- 
nished the  insurance  company  by  the  appel- 
lee, Nancy  J.  Scott,  but  as  she,  Florllda  Scott, 
tbe  first  wife,  and  W.  A.  Earl,  administrator 
of  the  estate  of  John  M.  Scott,  tbe  deceased, 
were  all  claimants  of  the  amount  due  under 
ttxe  policy,  ttils  action  was  Instituted  by  the 
company  to  obtain  of  the  chancellor  advice 
and  direction  as  to  the  disposition  to  be  made 
of  the  proceeds  of  the  policy,  and  to  this  end 
all  three  of  the  claimants  were  made  de- 
fendants, and  called  upon  to  assert  their  re- 
spective dalms,  which  was  done  by  proper 
pleadings  on  the  part  of  each  of  them.  In 
the  meantime,  by  permission  of  the  court  and 
agreement  of  the  parties,  the  amount  of  the 
policy  was  paid  into  court  by  the  insurance 
company,  and  an  order  entered  dlschai^g 
it  from  fnrthw  liability^  The  Jndgment  rm- 
dered  by  the  chancellor  gave  the  proceeds  of 
tbe  policy  to  tbe  appellee,  Nancy  J.  Scott; 
and  from  that  Judgmoit  the  appellants,  Earl, 
administrator,  and  Florllda  Scott,  have  ap- 
pealed. 

It  is  insisted  for  Ihe  admlnlstzator  Uiat 
the  marriage  of  his  decedent  with  the  ap- 
pellee. Nancy  J.  Scott;  was  InvaUd,  and  that 
by  reason  thereof  she  had  no  Insurable  in- 
terest in  his  Ufe,  for  whldi  rrason  tbe  In- 
sonnce  money  should  be  received  by  him 
as  assets  belonging  to  the  decedent's  estate. 
The  amieUant  Vlorilda  Scott  also  relied  upon 
the  allied  Inralirity  of  the  decettenfs  mar- 
riage witb  the  appellee,  Nancy  J.  Scott,  and 
Insists  that  she  (appellant)  was  never  divor- 
ced from  the  decedent,  and  that  she  was 
therefore  his  only  lawful  wife  at  the  time  of 
his  deatb.  which  entitles  her  to  the  Insurance 
due  undor  the  policy.  TTpon  the  other  hand, 
tiie  appellee,  Nancy  J.  Scott,  contends 
the  copy  of  the  marriage  license  and  the  cer- 
tificate of  the  minister  showing  the  solemni- 
sation of  the  iltes  of  matrimony  between  her 
and  the  decedent,  presented  by  tbe  record, 
furnish  sufficient  proof  of  the  validity  of  that 
marriage,  added  to  which  is  tbe  further  fact 
that  sbe  and  tiie  decedent  continuously  lived 
together  as  husband  and  wife  from  the  date 
of  their  marriage  to  the  time  of  his  deatb. 
We  are  of  opinion  that  the  facts  appearing 
In  the  record  create  the  legal  presumption 
that  the  decedent  was  divorced  from  the  first 
wife,  the  appellant  Florilda  Scott,  as  they 
conclnsively  show  that  he  separated  from  her 
more  than  fifteen  years  before  his  deatb,  and 
never  lived  with  ber  again,  and,  further,  that 
he  left  this  stste  avowedly  to  live  in  another 
state  long  enough  to  get  a  divorce.  Also  that 
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atter  tht  ■epuatlon  and  following  his  return 
to  tbls  state  after  a  long  alwence  be  married 
the  second  wife,  and.  after  ber  death,  the 
third,  with  each  of  whom  he  lived  in  Lontft- 
Tllle,  bis  place  of  residence,  for  more  tban  30 
yean,  holding  out  to  the  world  each  In  tnm 
as  Us  wife;  all  with  the  knowledge,  and  In 
the  dally  presence  so  to  apeak,  ttf  the  first 
wife,  Floillda  Scott,  who  was  also  a  resident 
of  LonlsTllle  during  that  time,  and  lived  near 
aioi^;h  to  the  second  and  third  wires  to  meet 
the  second  before  her  death,  and  to  see  the 
third  often  and  at  any  time,  yet  she  was 
neves  known  to  doiy  that  he  had  been  cH* 
Torced  from  her,  or  to  make  complaint  of 
his  marriage  to  either  of  them.  In  addltlcm 
to  what  has  been  mentioned,  the  appellant 
Florllda  pennltted  two  of  her  danghters— 
young  ladlee— to  live  some  Ume  with  thetr 
father  and  hla  third  wife,  to  which  it  is  not 
likely  that  she  would  have  consented.  If  tbe 
latter  were  living  Id  adultery.  We  think  the 
strong  presumption  thus  created  as  to  the  le- 
gality of  tbe  last  marriage  of  Ibe  decedent 
shifted  to  appellants  the  burden  of  establlsb- 
Ing  the  fact  of  Its  Illegality,  and,  In  our  opin- 
ion, this  presumption  was  not  overthrown  by 
the  mere  denial  of  the  first  wife,  wholly  un- 
supported, that  the  deceased  was  not  divorced 
from  her. 

It  Is  the  law  In  this  state  that,  **wben  a 
marriage  Is  shown  In  fact,  the  law  raises  a 
strong  presumption,  especially  after  tbe 
lapse  of  many  years,  In  favor  of  Its  legality, 
and  the  burden  Is  with  the  party  objecting 
to  Its  -validity  to  prove  that  it  la  not  valid. 
This  presumption  Is  not  conclusive,  hut  Is 
sufficient  to  shift  the  burden  of  proof.** 
Howton  T.  Ollpln  (Ky.)  08  S.  W.  767;  Bish- 
op's Marrl^  and  Divorce  (Last  Ed.)  IS 
956-1145.  "It  Win  be  presumed  that  the  dis- 
ability of  a  prior  marriage  has  been  remov- 
ed a  divorce  before  one  of  tbe  parties  had 
contracted  a  second  marriage.'*  Bnc.  Law, 
vol.  19  (2d  Ed.)  120a  In  Tompkins  r.  Com- 
monwealth, 77  S.  W.  712,  this  court,  in  dis- 
cussing the  doctrine  under  consideration, 
said:  "Appellant  objected  to  Ibe  admission 
of  parol  evidence  of  tbe  dlvwce  on  tbe 
ground  that  there  was  necessarily  a  record 
of  the  Judgment  of  divorce,  and,  that  being 
the  best  evidence,  must  be  produced.  This 
is  the  general  rule,  and  In  a  proceeding  In- 
volving directly  tbe  I^ltluiacy  of  the  second 
marriage  It  would  doubtless  be  applied. 
But  here  the  main  Inqnhry  Is  not  whether 
the  witness  had  or  had  not  be«i  divorced. 
That  question  arose  collaterally.  The  law 
rises  a  presumption  baaed  upon  existing  con- 
ditions; tiut  Is,  it  will  be  presumed,  notl^ 
Ing  to  the  contrary  appearing,  that  a  second 
marrl^e  of  a  person  has  been  preceded  by 
a  lawful  dissolution  of  the  first  one.  This 
Is  partly  because  of  the  law's  favorite  pre- 
sumption of  Innocence,  by  whldi  It  Is  al- 
ways an  act  m  state  of  being  to  be  lawful 
rather  than  criminal.  There  Is  another  pol- 
1^  «C  the  law  no  leas  favored  than  the  one 


first  mentl<med,  whldi  supports  lite  pn- 
sumptlon  ct  the  legal  dissolution  ot  the  first 
marriage  which  Is  tbe  concern  of  the  law 
for  the  legitimacy  of  the  offspring  of  men 
and  women,  tar  the  Integrity  at  the  fiunily, 
its  houOT,  and  a  poUey  that  favors  tbe  ca- 
pacity of  Inheritance.  Tbe  varlons  rales  of 
law  which  fix  the  time  tor  presuming  s  ree- 
wd  at  20,  30,  or  40  yean  aft«  It  must  have 
beta  made  are  in  reaaon  only  partially  appli- 
cable to  divorce  records.  They  depend  sim- 
ply on  lapse  of  time  and  the  losses  which  a 
series  of  yean  may  bring.  But  the  law's 
favorite  presumption  of  Innocence,  snd  Its 
Btlll  more  Cavwite  pressing,  erea  of  mere 
possibilities.  Into  the  stq^port  of  nHuriage, 
are  severally  forces  greater  than  the  other. 
So  in  legal  principle  tb^  should  be  no  qie- 
dfle  waiting  for  yean  to  pass  by  before  a 
divorce  may  be  presumed.  A  Judicious  and 
Judicial  discretion,  Tarying  with  tlw  drenm- 
stances,  wUl  better  give  form  to  this  pre- 
sumption than  any  iron  rule  which  It  would 
be  possible  for  a  text-writer  to  suggest  in 
advance.*' 

In  view  of  the  state  of  Oe  record,  we  think 
the  chanc^OT  might  well  have  bottomed  his 
Judgment  upon  the  doctrine  announced  by 
the  foregoing  authorities.  But,  Independent 
of  the  legal  presumption  as  to  the  TaUdlty  ot 
the  last  marriage  of  Jobn  M.  Scott,  we  are 
not  disposed  to  dlssoit  from  the  conclusion 
of  the  chancellor  that  the  appellee,  Nancy  J. 
Scott,  had,  under  tbt  facte  manifested  by  the 
record,  an  insurable  Interest  In  his  life.  As 
said  In  Basye  t.  Adams,  81  Ky.  376:  "It  is 
not  easy  to  d^lne  with  precision  what  will 
In  all  cases  constitute  an  insurable  interest 
so  as  to  take  tbe  contract  out  of  vrager  poli- 
cies. It  may  be  stated  g^erally,  however, 
to  be  such  an  interest  arising  from  the  rela- 
tions of  the  party  obtaining  the  Insurance, 
^ther  as  creditor  of  or  surety  for  tbe  as- 
sured, OT  from  the  ties  of  blood  ce  marria^ 
to  him.  aa  will  Justify  a  reasonable  expects* 
tlon  of  advantage  ot  bmeOt  from  the  con- 
tlnnance  of  his  life.  *  *  *  In  all  cases 
there  must  be  a  reascmable  ground,  founded 
upon  the  relations  of  the  parties  to  each 
other,  either  pecuniary  or  of  blood  or  af- 
finity, to  expect  some  benefit  or  advantage 
from  tbe  continuance  of  the  life  of  the  as* 
sured;  otherwise  tbe  cfmtract  im  a  mere 
wager  by  which  the  party  taking  the  policy 
la  directly  interested  to  the  early  death  of 
the  assured.  Such  policies  have  a  tendency 
to  create  a  desire  fOT  the  event  They  are, 
therefore,  indei)endenfly  of  any  statute  on 
the  subject,  condenmed  as  being  against  pub- 
lic policy."  In  Joyce  on  Insurance,  S  1055. 
it  is  said:  "Although  It  Is  held  that  by  the 
torn  *wlftf  la  meant  a  lawful  wife,  jet  a 
woman  has  an  Insurable  interest  in  the  life 
of  a  man  with  whom  she  has  fbr  yeara  been 
living  as  his  wife,  notwithstanding  thOTe  has 
been  no  marriage  ceremtmy,  whore  he  has 
openly  and  notoriously  recfwnised  bm  as  his 
wife,  and  although  she  Is  named  la  tbe 
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poUcj  by  another  name  than  that  of  his 
wife;  and  Bubstantially  the  same  nile  has 
been  made  In  Georgia,  and  there  Is  nothing 
against  public  policy  in  effecting  sudx  an  In- 
surance." In  Eq.  Life  Aaa'n  t.  Paterson,  41 
Ga.  338,  5  Am.  Bep.  53S,  the  wife,  Oath- 
eriiie  A.  Paterson,  had  a  husband  (Talblrd) 
living,  from  whom  she  had  not  been  dlT<»t%d 
at  the  time  of  her  marriage  to  Paterson. 
One  of  the  defenses  to  suit  upon  a  policy  up- 
on Paterson's  life  In  favor  of  his  alleged 
wife,  Catherine,  was  tbat  she  bad  no  insur- 
able Interest  In  his  life  by  reason  of  her 
first  marriage  not  having  been  annulled  at 
the  time  of  her  marriage  to  Paterson.  The 
court  held:  "But,  though  such  a  marriage 
Is  void,  and  may  be  so  treated  in  any  court 
where  the  facts  are  made  apparent  we  do 
□ot  see  tbat  It  follows  that  a  policy  of  In- 
surance effected  by  the  husband  on  his  own  ■ 
life  In  the  wife's  name  and  for  her  benefit  i 
la  void.  We  do  not  think  such  a  policy 
comes  within-  the  reason  of  the  law  prohibit- 
ing gaming  policies,  nor  that  it  Is  open  to 
tbe  other  objection  that  It  offers  Inducement 
to  crime.  In  this  case,  though  the  marriage 
was  Illegal,  yet  In  fact  the  woman  had  an 
Interest,  and  a  deep  Interest,  In  tbe  life  of 
tbe  husband.  He  treated  her  as  his  wife, 
he  supported  her  as  such,  •  •  *  and  she 
was  dependent  upon  him  for  support  as  such. 
It  was  the  husband  who  In  fact  effected 
this  policy.  It  was  his  own  method  of  ex-  { 
tending  to  this  woman  bis  assistance  and 
protection  after  he  should  himself  be  dead. 

Is  no  gaming,  since  the  very  person 
whose  life  Is  insured  is  the  actor  In  tbe 
transaction.  So,  too,  as  to  the  temptation 
to  crime  offered  to  the  beneficiary  of  the 
policy.  It  would  seem,  when  the  person  whose 
life  Is  Insured  Is  himself  the  actor  In  tbe 
matter,  tbe  amount  of  temptation  held  out 
to  others  to  take  bis  life  may,  as  a  genera!  ; 
rule,  at  least,  be  left  to  bis  discretion."  In 
commenting  upon  a  similar  state  of  case,  it 
was  said  by  the  Court  of  Apponls  of  Xerf' 
York  In  Story  v.'  Williamsburg  Masonic  Mut  j 
Benefit  Ass'n,  95  N.  T,  474:  "Nor  did  the 
appropriation  for  tjie  fund  for  her  benefit 
contravene  the  policy  or  objects  of  the  as- 
sociation. The  plaintiff  for  16  years  lived 
with  Story,  believing  herself  to  be  his  law- 
ful wife.  They  had  children  depending  up- 
on them  for  support.  It  was  a  case  where 
it  was  the  duty  of  Story  to  provide  for  them, 
and  the  provision  he  made  was  his  insur- 
ance, which  was  In  entire  accord  with  the 
object  of  the  defendant  organization."  The 
weli-considered  opinion  of  the  chancellor  | 
truly  says  "the  beneficiary,  Nancy  J.  Scott 
her  chUd  and  stepchild  <the  son  of  bar  hwh  i 
band  by  second  marriage),  were  absolutely 
dependent  upon  the  decedent  for  support." 
It  Is  apparent  from  tbe  record  that  she  In 
good  faith  married  the  decedent  In  the  be- 
lief that  he  bad  been  divorced  from  the  first 
wife.  Indeed.  It  further  appears  that  she 
was  never  Informed  that  there  was  even  a 
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doubt  of  the  legality  of  her  own  marriage  un- 
til after  the  death  of  her  husband,  although 
the  first  wife,  Florllda,  and  her  daughters, 
had  every  opportunity  to  have  advised  her 
of  it  long  before  his  death.  If  It  were  true. 
The  decedent  seemed  to  have  voluntarily  so- 
cured  the  Insiurance  for  her  benefit.  Under 
the  facts  In  this  case,  she  could  have  no  reason 
for  desiring  his  death.  Upon  the  contrary, 
her  every  interest  would  have  been  advanced 
by  bis  continuing  Id  live.  The  contract  can- 
not, theref<n«,  be  regarded  as  within  tbe  rule 
against  wagering  policies;  and  as,  in  our 
opinion,  it  would  be  inequitable  and  unjust 
to  deprive  her  of  tbe  amount  in  controversy, 
the  Judgmrat  is  affirmed. 


D.  DAVIS  &  SON  V.  ALLEN. 

(Court  of  Appeals  of  Kentucky.   Jud.  14,  1804.) 

SAI.es— INSPECTION— QUAUTY    OF  ARTICLE- 
CONFORMITY  TO  SAMPLE— CONSTRUC- 
TION OF  CONTRACT. 

1.  Where  a  contract  recited  that  plaintiff  had 
sold  defendant  certain  wool,  which  was  to  con- 
tain no  burry  wool,  and  not  to  exceed  a  certain 
number  of  pounds  t^t  black  and  fleece- grown 
wool,  tbe  wool  to  be  subject  to  defendant's  In- 
spection and  approval,  and  to  be  delivered  at  a 
specified  time,  or  sooner  if  the  defendant  de- 
ured  it  and  prior  to  the  contract  defendant 
had  examined  some  of  the  wool,  defendant  had 
a  right  after  inspection,  to  refuse  to  accept 
any  borry,  black,  or  fleece-grown  wool  In  ex- 
cess of  the  amount  stipulated,  as  well  as  any 
wool  not  similar  to  the  samplb  or  which  was 
not  merchantable,  but  he  could  not  refuse  to 
accept  because  not  satisfied  with  its  quality 
is  any  other  respect. 

Appeal  from  drcult  Conrt  Jefferson  Oonn- 
ty.  Common  Pleas  Division,  No.  8. 

'fNot  to  be  ofllcUiUy  reported." 

Action  by  J.  A.  Allen  against  D.  Darls  ft 
Son.  From  a  Judgment  for  irialntlff,  defend- 
ant appeals  Affirmed. 

O'Neal  &  O'Neal,  for  appellant  W.  Piatt 

Dale,  for  appellee. 

BURNAM,  0.  J.  On  tbe  22d  of  January, 
1002,  the  appellant  D.  Davis  &  Son,  and  tUe 
appellee,  J.  A.  Allen,  mutually  executed  the 
following  contract  In  duplicate: 

"January  22,  1902.  Sold  to  D.  Davis  ft 
Son  my  wool,  about  11.000  lbs.,  at  20  cents 
per  pound,  F.  O.  B.  cars  Bloomfield,  Ken- 
tucky. This  wool  Is  to  contain  no  burry 
wool,  and  Is  to  contain  not  exceeding  275 
pounds  of  black  wool,  and  100  pounds  of 
fleece  grown  wool.  The  wool  Is  to  be  sub- 
ject to  D.  Davis  ft  Son's  Inspection  and  ap- 
proval. Wool  is  to  be  delivered  to  and  re- 
ceived by  D.  Davis  &  Son  within  the  next 
thirty  days,  or  sooner  if  Mr.  J.  A.  Allen  Is 
ready  to  deliver  same.  This  wool  Is  In  Mr. 
.^lien's  warehouse,  and  Is  at  his  ruk  until 
received  by  D.  Davis  ft  Son.  [Signed]  J.  A. 
Allen. 

"Accepted.   D.  Davia  ft  Son,  per  Sidney 

Davis." 

This  contract  was  written  by  Sidney  Davis. 
Previous  to  its  execution  he  had  very  thor- 
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ougbly  examined  fiVe  bags  of  the  wool  wfalcli 
was  stored  In  tbe  varebouse  of  Allen.  On 
the  Sd  day  of  FebniaEy,  1902,  Allen  notified 
Davis  &  Son  that  he  was  prepared  to  deliver 
the  wool  to  them,  and  on  February  6,  19(^ 
Sidney  Davis  came  to  Bloomfleld  for  the  o^ 
tenslble  purpose  of  Inspecting  and  receiving 
the  WOOL  When  be  arrived  at  the  warehouse 
be  examined  flTe  bags  of  the  wool,  three  of 
wbicb  were  tbe  same  hags  be  had  examined 
on  tbe  22d  of  January,  the  date  of  the  exe* 
cntion  of  the  contract  of  sale.  None  of  the 
bags  examined  by  blm  contained  any  blacK 
or  fleece  wool  or  burry  wool.  He,  however, 
expressed  tbe  opinion  that  it  was  trashy,  and 
left  without  receiving  or  paying  for  it  On 
the  13th  of  February  following,  Allen  notified 
Davis  &  Son,  In  writlni^  that  he  waa  ready 
to  d^ver  the  wool  to  tbem,  and  would,  hold 
It  for  them  for  SO  days;  that,  in  the  event 
they  failed  to  receive  and  pay  for  it  under 
tbe  contract,  he  would  sell  It  to  tbe  best  ad- 
vantage and.  If  any  loss  was  sustained,  he 
would  look  to  them  for  the  difference.  In 
response  to  this  oommunlcaUon,  D.  Daris  & 
Son  notified  him  that  ttiey  declined  to  take 
the  wool.  He  subsequently  sold  tbe  wool  at 
17H  cents  per  pound,  or  $280.88  less  than  it 
would  have  brought  at  20  cents  per  ponnd. 
On  tbe  SOtb  of  April,  1902,  he  brought  this 
suit  against  the  appellant  for  this  difference. 
D.  Davis  &  Son  filed  a  general  demurrer  to 
the  petition,  which  was  overruled.  There- 
upon waa  filed  an  answw  denying  liability 
under  the  contract;  and  a  jury  was  Impaneled 
to  try  tlie  Issue.  At  the  conclusion  of  plain- 
tiff's evidence,  the  d^endant  moved  tbe  court 
that  the  Jury  be  instructed  to  find  for  the  de- 
fendant, which  was  overruled,  and  be  except- 
ed. At  tbe  conclusion  of  tbe  testimony,  tbe 
coiut  gave  to  the  Jury  the  foUovring  Instruc- 
tion: "Under  tbe  contract  sued  on,  the  de- 
fendant bad  tlie  right  to  reject  the  wool  men* 
tioned  in  said  contract  for  any  reasons  deem- 
ed satisfactory  to  them,  but,  before  making 
such  rejection,  were  compelled  to  examine 
said  wool  In  gopd  faltb.  Mow,  the  court  In- 
structs' tbe  Jury  tbat  tbey  shall  find  for  the 
defendant  unless  tbey  believe  from  tbe  evi- 
dence tliat  tbe  defendant,  D.  Davis  &  Son, 
through  its  agent,  Sidney  Davis,  did  not  In- 
spect said  wool  in  good  faith,  but  only  frauds 
ulently  pretended  to  inspect  tbe  same;  in 
wlilch  latter  event  th^  shall  find  for  plain- 
tiff." The  trial  resulted  in  a  verdict  and 
Judgment  for  the  plaintiff,  and  Qie  defendant 
appealed,  and  insists  that  the  writing  of 
January  22, 1902,  imposed  no  obligation  upon 
It  to  receive  ta  pay  for  the  wool  mentioned 
tbm;  tbat  the  words,  "Tbe  wool  is  to  be 
subject  to  D.  Davis  &  Son's  Inspection  and 
approval,"  left  it  wholly  optional  vrlth  the 
firm  whether  to  accept  or  reject  the  wool,  or, 
at  moat,  If.  upon  inspection.  It  was  not  satis- 
fied witb  Its  quality,  that  it  could  refuse  to 
take  it,  and  thwe  was  no  asfpeel  from  its  d^ 
dsltHi. 

We  cannot  concur  in  tbla  contention.  The 


contract  <tf  January  2%  1902,  Is  In  no  oenae 
optional  or  conditionai,  but  an  absolute  sole 
by  appellee  to  appellaiU,  of  about  11.000 
pounds  of  wool  at  20  cents  per  pound.  As 
appellant  had  only  examined  five  bags  of 
the  wool,  tbe  contract  provided  tbat  before 
its  acceptance  it  hod  the  right  to  Inqiect  ail 
of  it,  and  to  refuse  to  accept  any  burry,  btotik, 
or  fleece-grown  wool  in  excess  of  the  unonnts 
stipulated  for  in  the  contract;  and  a  fair  con- 
struction of  the  contract  would  also  have  in- 
cluded any  othw  vo(d  which  was  not  sub- 
stantially similar  to  tlie  sample  already  ex- 
amined by  It,  or  which  from  any  cause  was 
not  merchantable.  But  it  Is  conclnalvely 
sliown  by  the  testimony  tbat  tbe  fleece-grown 
wool  and  black  wool  were  separated  from  the 
rest,  and  tbat  there  were  only  01  pounds  of 
fleece-grown  wool,  and  458  of  black  wool,  and 
that  the  rest  of  tiie  wool  was  of  a  imlform 
grade  and  quality,  and  of  the  same  grade 
as  tbat  contained  in  the  five  bags  examined 
by  appellant  befbre  it  entered  into  the  con- 
tract The  construction  given  by  the  trial 
court  to  thia  conti%ct,  and  the  instractlonB 
given  to  tbe  jury,  were  more  favorable  to 
aroellant  than  tbe  contract  warranted.  But 
even  under  tbat  construction,  the  testimony 
shows  tbat  appellant  did  not  in  good  faltb 
comply  with  its  contract  In  the  Inspectlim 
mode  by  It  at  tbe  time  of  fba  vUt  fiir  flu 
ostensible  purpose  of  receiving  the  wooL 

Appellant  has  called  our  attention  to  a 
number  of  decisionB,  considenng  oontncta  In 
wlilcb  tbe  vendee  waa  given  the  unqualified 
power  to  refuse  or  accept  the  merchandise 
contracted  for.  If  not  satisfied.  In  the  main, 
they  consist  of  cases  where  the  article  sold 
was  to  be  made  to  satiafy  tbe  personal  taste 
of  tbe  buyer,  like  portraits,  busts,'  artldes 
of  wearing  apparel,  etc  These  decislona  af- 
ford no  support  to  appellant's  contention  as 
to  tbe  proper  construction  of  this  contract. 
It  speaks  for  Itself.  The  agreement  to  bny 
is  unconditional. 

We  therefore  conclude  tbat  appellant  has 
no  legal  ground  for  a  reversal,  and  the  Judg- 
ment is  affirmed. 


BULLOCK  et  al.  v.  OUDOEU*. 
(Court  of  Appeals  of  Kentucky.  Jan.  13,  1901,) 

TRUSTS  —  INFANT  BENEFICIARIES  —  9ALX  OF 
TRUST  PROPERTIES— PAYMENT  TO  TRUSTEE 
—JUDICIAL  SALB-CAVEAT  EMPTOR. 

1.  On  petition  by  a  trostee  tor  an  order  ts 
sell  the  troat  property,  to  which  the  adult  ce*' 

tuis  que  trusteot  and  tbe  guardian  of  the  mi- 
nor cliildren  answered,  admitting  tbe  advi^- 
bility  of  the  sale,  tbe  court  ordered  the  sale, 
and  dhveted  the  purchaser  to  nuike  payment  to 
the  truBtee,  whicn  was  done,  but  he  failed  to 
account  therefor  in  full.  Held,  tbat  under  Gt. 
Code,  S  498,  dispensing  with  necessity  of  bond 
on  the  snle  of  an  infant's  real  estate,  bat  re- 
quiring the  money  to  be  ^Id  into  court,  the 
court  was  without  jurisdiction  to  make  th«  or^ 
der,  and  the  infants  were  not  divested  of  their 
Interest  in  the  property. 

2.  The  purchase  being  at  a  judicial  salCh  tb» 
rule  of  caveat  emptor  applied. 
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Appeal  from  Circuit  Court,  Shelby  County. 

"To  be  ofBcially  reported." 

Proceedings  by  B.  P.  Bollock,  trustee,  and 
otbers,  against  Mary  U.  Oudgell  and  others, 
to  secure  aa  order  for  tbe  sale  of  trust  prop> 
er^  to  said  Oudgell.  From  on  order  requir- 
ing said  Oudgell  to  pay  all  the  purchase 
money  Into  court,  the  guardian  ad  litem  and 
tbe  Shelby  Ooanl7  Tnut  Oomsfuaj  appeaL 
Beversed. 

P.  J.  Beard  and  E.  H.  Davis,  for  appellants. 
WllUt  &  Todd,  for  appellee. 

BURNAM,  C.  J.  The  will  of  Mrs.  Mary 
Bullock  was  duly  probated  by  tbe  Jefferson 
county  court  The  first  section  Uiereof  Is  as 

follows: 

"I  devise  three-eighths  of  my  property  on 
the  comer  of  7tb  and  Main  Streets  in  Loula> 
vllle,  and  my  land  in  McCracken  county, 
namely,  viz:  the  land  derived  from  my  uncle 
Isaac  Clark,  and  by  gift  from  my  sister  Mar- 
tha, to  H.  C.  Flndell,  for  and  during  the  life 
of  my  son  E.  Pearce  Bullock,  lo  trust,  to  col- 
lect tbe  rents  and  profits  thereof,  pay  the 
taxes  thereupon,  maintain  it  In  good  order 
and  repair,  keep  the  buildings  thereon  to 
which  I  am  or  may  become  entitled,  well  in- 
sured, and  apply  the  net  profits  to  the  sup- 
port of  my  son,  B.  Pearce  Bttllo<^  and  his 
children,  remainder  to  be  equally  divided 
among  descendants  of  said  E.  P.  Bullock, 
living  at  the  time  of  his  death,  per  stirpes, 
with  power  to  said  trustee  and  the  said  E!. 
P.  Bullock,  to  dispose  of  McCracken  county 
land  and  Invest  the  proceeds  In  such  real  es- 
tate, or  tbe  Improvement  of  such  as  the  said 
B.  P.  Bullock  may  direct" 

The  surviving  husband  of  testatrix,  W.  P. 
Bullock,  was  appointed  trustee  under  the  will 
in  Uen  of  H.  C.  Plndell,  who  declined  to 
qualify,  and  continued  to  serve  in  this 
padty  until  his  death,  when  W.  O.  Anderson 
was  appointed.  Subsequently  Anderson  re- 
signed, and  tbe  Shelby  County  Trust  Com- 
pany qualified  as  trustee.  Finally,  In  June, 
1901,  tbe  Shelby  County  Trust  Company  ten- 
dered its  resignation  as  trustee,  which  was 
accepted,  and  upon  motion  of  B.  P.  Bullock, 
his  sou,  J.  Liowry  Bullock,  was  appointed- 
trustee,  and  duly  qualified.  Prior  to  the  ap- 
pointment of  J.  Lowry  Bullock  as  trustee,  tbe 
real  estate  In  Louisville  had  been  sold  under 
Judgments  of  the  Jefferson  circuit  court  and 
a  part  of  the  proceeds  thereof  Invested  in  a 
farm  in  Shelby  county,  which  contained  in 
tbe  aggregate  90  acres  and  80  poles.  The 
title  thereto  was  taken  to  the  trustee  fOr  the 
use  and  benefit  of  E.  F.  Bullock  and  his  chil- 
dren, as  required  by  tbe  will  of  Mary  Bul- 
lock. After  the  qualification  of  J.  Lowry  Bul- 
lock as  trustee,  he  collected  from  tbe  former 
trustee  In  cash,  which  belonged  to  the 
trust  estate.  And  on  the  13th  of  August 
1901,  he  contracted  In  writing  with  the  ap- 
pellee, Mary  El  Oudgell,  for  the  sale  to  her 
of  tbe  Shelby  connly  farm  for  $3,00(^  of 


vUch  $800  was  paid  In  cash,  $1,700  to  be 
paid  when  the  deed  was  made  to  her,  and 
tbe  balance,  of  $1,000,  was  to  be  paid  on  the 
2Sth  of  December,  1002,  and  to  bear  Interest 
from  the  date  of  the  deed.  On  the  24th  of 
August  1901,  J.  U  Bullock,  as  trustee.  Insti- 
tuted this  suit  against  his  father,  E.  P.  Bul- 
lock, and  his  wife,  N.  L.  Bullock,  and  all  of 
his  children,  namely,  J.  L.  Bullock,  W.  A. 
Bullock,  H.  P.  Bullock.  Lunsford  Bullock, 
E.  P.  Bullock,  Jr.,  Bessie  Harwood,  and  her 
husband,  T.  W.  Harwood,  and  the  ap[>ellee, 
Mary  E.  Oudgell,  as  defendants.  The  peti- 
tion alleged  that  the  defendants  Lunsford 
Bullock,  Helen  M.  Bullock,  Thwnas  B.  Bul- 
lock, and  E.  P.  Bullock,  Jr.,  were  Infants; 
that  all  of  them  resided  with,  or  were  under 
the  care  and  control  of,  their  father,  the  de- 
fendant E.  Pearce  Bullock;  that  neither  of 
them  bad  any  guardian,  curator,  or  commit- 
tee; and  set  out  at  length  tbe  contract  for 
the  sale  of  the  land  with  Mrs.  Oudgdl,  and 
asked  tbe  court  to  confirm  it  and  authorize 
the  execution  of  a  deed  to  h^  by  tbe  trustee. 
The  petition  also  set  forth  certain  reasons 
why  it  would  be  beneficial  to  the  "cestui  que 
trust"  that  the  sale  should  be  confirmed.  The 
defendants  E.  P.  Bullock.  N.  L.  Bullock,  J. 
L.  Bullock.  W.  A.  Bullock.  H.  P.  Bullock, 
Bessie  Harwood,  and  T.  W.  Harwood  filed 
their  Joint  answer  to  the  petition,  in  which 
they  admit  each  and  every  allegation  of  the 
petition,  and  affirmatively  aver  that  tbe  sale 
of  the  real  estate  to  Mary  Oudgell  Is  at  its 
full  value,  and  vrlU  be  highly  beneficial  to  the 
trust  estate,  and  pray  the  court  to  grant  the 
prayer  of  the  petition.  The  guardian  ad 
litem  appointed  for  the  Infants  filed  an  an- 
swer stating  that  he  was  unable  to  make  an 
affirmative  defense  for  his  wards.  On  the 
2Sth  of  September,  1901,  a  Judgment  was  en- 
tered directing  the  master  commissioner  of 
the  Shelby  circuit  court  to  sell  this  tract  of 
land  after  being  properly  advertised,  and  di- 
recting that  $2,000  of  the  purchase  money 
should  be  paid  to  J.  Lowry  Bullock,  trustee, 
on  the  day  of  the  sale,  and  the  balance  12 
months  from  the  date  of  sale,  for  which  a 
bond  should  be  made  payable  to  the  trustee, 
bearing  Interest  from  date.  This  judgment 
was  duly  executed  by  the  sale  of  the  prop- 
erty, and  Mrs.  Oudgell  became  the  purchaser 
at  the  price  agreed  on,  paying  on  the  day  of 
sale  $1,700  in  cash  to  J.  L.  Bullock  as  trustee, 
and  executed  bond  to  him  as  trustee  for  tbe 
unpaid  purchase  money.  This  sale  was  regu- 
larly confirmed,  and  it  was  further  adjudged 
that  tbe  purchaser  of  the  property  should  be 
permitted  to  pay  the  balance  of  the  purchase 
money  before  Ite  maturity,  If  she  so  elected. 
On  the  26th  day  of  March.  1902,  Mrs.  Oudgell 
paid  to  J.  L.  Bullock  $400  upon  her  note  for 
the  balance  of  the  purchase  money.  Subse- 
quently, on  the  16th  of  September,  1902,  she 
came  into  court  and  asked  for  a  rule  against 
J.  L.  Bullock  requiring  him  to  pay  the  money 
into  court,  and  that  it  be  reinvested  in  other 
real  estate  nnder  order  of  tbe  court;  and  that 
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the  proceedings  thereafter  mlfht  conform  tb 
the  requirements  of  law.  In  response  to  this 
rule,  J.  L.  Bullock  asked  a  settlement  of  his 
accounts  as  trustee  by  the  commissioner,  and 
that  he  be  given  until  the  next  term  of  the 
court  to  obey  the  rule.  At  the  next  term  he 
paid  Into  court  $766.&0,  and,  after  the  allow- 
ance of  all  proper  credits,  there  remained  in 
his  bands  as  unaccounted  for  a  balance  of 
$2,188.73,  which  Included  the  $930  In  money 
collected  from  the  former  trustee.  J.  L.  Bul- 
lock was  thereupon  removed,  and  the  Shelby 
Coun^  Trust  Company  reappointed  trustee 
of  the  funds,  and  on  its  motion  a  rule  was 
entered  against  Mrs.  Oudgell  to  pay  all  of  the 
purchase  money  Into  court  Bhe  responded, 
setting  out  the  fact  that  she  had  paid  $2,400 
to  J.  L.  Bullock,  and  ofFered  to  pay  the  re- 
maining $600  in  her  hands,  with  interest, 
if  the  court  should  hold  that  she  had  acquir- 
ed a  good  title.  The  trial  court  adjudged  her 
title  good,  and  directed  the  payment  by  her 
Into  court  of  the  $600  and  interest  To  this 
ruling  of  the  court  the  trust  company  and 
the  guardian  ad  litem  both  excepted,  and 
hare  prosecuted  an  appeal  to  this  court,  and 
Insist  that  tbe  Shelby  circuit  court  had  no 
Jurisdiction  to  direct  tliat  the  purchase  money 
for  the  lands  sold  in  tblM  action  •honM  be 
paid  to  tbe  trustee. 

The  law  Is  well  settled  that  courts  of  eq- 
uity have  no  Jurisdiction  to  sell  the  real  es- 
tate of  infants  except  as  authorized  by  stat- 
ute, and  a  strict  compliance  with  the  provi- 
sions of  such  statute  Is  uniformly  held 
necessary  to  divest  the  title  of  an  infant  in 
land.  In  Hlcka  v.  Jackson  (Ky.)  68  S.  W. 
419,  the  court  said:  'The  statutory  safe- 
guards of  infants'  real  estate  cannot  be  too 
strictly  enforced  by  the  courts.  If  they  are 
literally  adhered  to  and  followed,  much  of 
the  confusion  In  titles  and  loss  to  Infants  or 
purchasers  at  such  sales  would  be  averted.** 
See,  also,  Malone  t.  Conn,  etc.,  95  Ky.  93,  23 
S.  W.  677;  Isaert  v.  Davis  (Ky.)  32  S.  W. 
294;  Dineen  v.  Hall  <Ky.)  66  S.  W.  445,  66 
S.  W.  392;  Craig  v.  Wilcox's  Execntor,  94 
Ky.  4S4,  22  S.  W.  76.  In  sales  under  section 
tfS  of  the  CivU  Code  the  bond  required  by 
sections  491  and  493  are  dispensed  with,  bnt 
In  lieu  thereof,  as  an  equally  adequate  pro- 
tection of  tbe  rights  of  the  Infant  the  pro* 
ceeds  of  the  real  estate  sold  are  required  to 
be  paid  into  court,  and  reinvested  by  the 
court  in  other  property  to  be  held  In  tbe  same 
way.  We  are  therefore  of  the  opinion  that 
the  Sbelby  circuit  court  bad  no  Jurisdiction 
to  order  so  much  of  the  purchase  money  of 
tbe  laud  sold  In  this  action  as  belonged  b> 
the  infant  defendants  Lunsford  Bullock,  Hel- 
en M.  Bullock,  Thomas  B.  Bullock,  and  B.  P. 
Bullock,  Jr.,  at  tbe  death  of  their  fatber,  B. 
Pearce  Bollock,  paid  to  the  trustee;  and  that 
tbe  payment  by  her  to  J.  Lowry  Bullock  did 
not  relieve  her  from  responsibility  so  far  aa 
they  are  concerned,  and  that  they  are  not 
divested  of  their  interest  In  the  land  untU 
their  part  of  tbe  purchase  money  has  been 


paid  into  court  Being  a  pnrdiaser  at  a  Ju- 
dicial sale,  she  is  bound  by  tbe  rule  of  caveat 
emptor.  But  as  to  the  adult  defendants  a 
different  rule  of  law  applies.  They  were 
parties  to  the  proceedings.  Tbe  petition  filed 
by  J.  It.  Bullock,  asking  for  a  confirmation 
of  the  sale  made  by  him  to  Mrs.  Gndgell,  set 
out  the  terms  of  the  written  contract  entered 
into  with  her.  and  recited  that  $2,000  of  tbe 
purchase  money  was  to  be  paid  to  him,  and 
a  note  executed  to  him  for  the  balance.  They 
voluntarily  entered  their  appearance  in  this 
action  by  filing  a  Joint  answ^,  in  which  tliey 
united  In  tbe  prayer  of  plaintiff's  petition. 
Tbey  made  no  objection  to  tbe  Judgment  an- 
Ihorlzlng  the  payment  of  the  purcbaae  money 
to  J.  Lowry  Bullock;  on  the  contrary,  tbey 
requested  that  same  might  be  entered.  We 
are  therefore  of  the  opinion  ttrnt  B.  Pearce 
Bullock  and  all  of  his  adnlt  children  are  now 
estopped  by  their  acts  and  conduct  from  com- 
plaining of  the  Judgment  or  the  payment 
thereunder  of  the  purchase  money  to  J.  Low- 
ry Bullock.  See  Loeb  v.  Struck  (Ky.)  42  S. 
W.  401.  Upon  tbe  return  of  the  case  tbe 
lower  court  is  directed  to  have  the  value  of 
tbe  infant  defendants*  interest  in  tbe  land 
bought  by  Mrs.  Gudgell  ascertained  and  paid 
iDto  court  as  directed  by  the  amendment  to 
section  498  of  Carroll's  Civil  Code,  and  ao 
reinvested  as  to  secure  to  them  the  foil  boie- 
flt  of  tbe  provision  made  for  them  by  the  will 
of  th^  grandmother,  Mrs.  Mary  Bnllo^ 
applying  the  $600  paid  by  her  to  this  fmid. 

For  reasons  Indicated,  the  Judgment  Is  re- 
versed, and  cause  remanded  for  the  proceed- 
ings Indicated. 

WRIGHT  T.  WnXUHS. 
(Court  ef  Appeals  of  Kentucky.  Jan.  12, 

RIOHT  OF  WAT— ORAL  RBPRB3BNTATION— 
BSTOPPEL. 

1.  Bridence  h^i  to  show  tbat  at  tbe  aale  oC 
a  lot,  one  who  afterwards  became  the  owner  of 
an  adjoining  lot  was  present  and  repreaented 
that  tne  first  lot  included  tbe  ri^t  to  use  a 
iO-foot  alleyway  on  the  adjoining  lot  running 
from  tbe  front  to  an  alley  at  the  rear  of  the 
lot  on  sale,  and  that  the  purchaser  reSed  oo 
this  representation  in  buying  the  lot 

2.  where  oney  by  representing  that  there  was 
a  right  to  tbe  ose  of  an  alley  over  a  lot  of 
which  he  afterwards  became  the  owna,  ap- 
purtenant to  an  adjoining  lot.  thereby  IndDced 
tbe  purchase  of  the  adjoining  lot  be  Is  eatop- 

{led,  as  against  the  purchaser,  to  deny  the  cx- 
stence  of  the  right 

Appeal  from  Circuit  Court,  Warren  Onin- 
ty. 

"Not  to  be  ofQcially  reported.** 

Action  by  J.  Tom  Williams  against  Hattle 
A.  Wright  to  recover  posses^n  of  an  alley- 
way. From  a  Judgmrat  bi  favor  of  plaintiff, 
defendant  appeals.  Rerened. 

Wrl^t  &  McBlroy,  tm  an»eUaiit  Jno.  IL 

Gallaway,  for  appellee. 

O'RBAB.  J.  Appellees  wife  owned  a  larce 
lot  of  land  In  the  dty  of  Bowling  Qreen. 
She  and  aroellee  aold  to  one  Qolno  put 
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It,  being  a  lot  fronting  SO  feet  on  College  | 
street,  and  extending  back  the  same  width  1 
205  feet  to  a  10-foot  alley.   Twelve  hundred  I 
dollars  of  the  purchase  price  was  unpaid.  ! 
There  was  then  In  fact  no  alley  at  that  point,  | 
bat  the  deed  called  tar  such  on^  which  | 
amounted  to  Its  dedication  by  the  owners, 
Williams  and  wife,  for  the  use  of  the  lot  sold. 
Qulnn  failed,  and  contracted  the  lot  to  one 
Wilford,  who  assumed  the  payment  of  the 
$1,200  balance  of  purchase  money  to  appel- 
lee's assignee  and  creditor.   It  Is  claimed  by 
appellant,  who  has  since  bought  the  lot  from 
Wilford,  that,  when  Qulnn  was  preparing  to 
sell  the  lot  to  Wilford,  appellee.  J.  Tom  Wil- 
liams, was  present,  and  represented  to  Wil- 
ford that  the  lot  included  the  right  to  use  a 
10-foot  alleyway  alongside  and  running  from 
College  street  to  the  alley  first  mentioned, 
and  which  was  in  the  rear  of  the  lot  sold.  ; 
The  use  of  this  alley  was  not  only  necessary  | 
to  make  the  first-named  alley  of  any  ralne  ! 
whatever  to  that  lot,  but  was  quite  desirable  | 
as  affording  a  way  to  the  rear  of  the  lot  by 
wagons,  etc.   Wilford  s^ys  that  appellee 
showed  him  the  lines  of  this  alley,  and  told  , 
him  to  set  the  fence  accordingly;  that,  relying 
np<m  that  representation  of  appellee,  he 
bought  the  lot  from  Qulnn.  and  paid  off  the 
lien  owing  to  appellee's  assignee,  appellee 
having  assigned  the  notes  to  a  creditor  of 
bis.    Wilford  did  fence  the  passway,  and 
he  and  his  vendee  (appellant)  continued  to 
use  It  for  about  10  years,  till  this  suit  was 
brought  without  molestation  or  question. 
Later  Mrs.  Williams  died,  and  by  will  devis- 
ed to  her  husband  (appellee)  all  her  property. 
Appellee  then  brought  this  suit  to  recover 
the  10-foot  alleyway,  which  was  not  referred 
to  in  his  deed  to  Qulnn,  resaltlng  in  a  Judg-  j 
ment  In  his  favor.  The  case  was  tried  by  the  : 
chancellor  in  equity.  ' 

It  Is  conceded  that  Mrs.  Williams,  who  I 
was  the  owner  of  the  land  over  which  the  al-  \ 
leyway  Is  claimed,  did  not  convey  the  alley  | 
to  Qulnn,  nor  did  she  make  any  represents-  1 
tions  to  Wilford  when  he  bought  from  Qulnn.  ; 
Her  husband,  appellee,  as  her  agent,  it  is  ; 
claimed,  represented  her  In  that  transaction, 
though  whether  she  would  have  been  estop- 
ped to  deny  Wilford's  right  to  use  the  pass- 
way,  we  do  not  determine.   In  this  suit  by 
appellee  to  recover  the  passway  from  ap- 
pellant, the  only  defense  upon  which  there  { 
was  any  proof  Is  tbat  appellee  having  by  his  i 
representations  Induced  Wilford  to  buy  the  ; 
lot  under  tbe  assurance  that  there  went  with 
It,  as  an  appurtenant,  the  right  to  use  the 
10-foot  strip  adjoining  it  on  the  side,  as  a 
passway,  the  former  Is  thereby  estopped  from 
asserting  the  contrary.   The  proof  consisted 
of  tbe  statement  of  the  two  witnesses  Wil- 
ford and  appellee,  and  evidence  of  the  physic- 
al conditions  brought  Into  being  and  main- 
tained Immediately  after  and  ever  since  the 
alleged  matter  of  estoppel.  Wilford  testifies 
clearly  and  unequivocally  that  appellee  made 
the  representations,  and  staked  off  the  place 


for  the  fencing  of  the  disputed  alleyway. 
Appellee  as  positively  denies  having  made 
the  representations,  and  denies  that  he  was 
even  present  The  burden  of  proof  Is  on  ap- 
pellant to  maintain  her  plea  of  estoppel. 
We  conclnde  that  Wilford  must  be  correct  In 
his  recollection  of  what  occurred,  for  he  Is 
corroborated  by  the  contemporaneons  act  of 
taking  possession  of  tbe  passway.  of  which 
appellee  then  knew,  or  saw  shortly  after, 
and  of  having  maintained  It  without  ques- 
tion for  about  10  years.  It  Is  not  Ukely  that 
appellee  would  have  submitted  to  such  an  en- 
croachment unless  there  had  been  some  un- 
derstanding about  it  The  attending  circum- 
stances, and  conduct  of  the  parties  since,  are 
sufficient  corroboration  to  tip  the  balance  tn 
appellant's  favor.  If  the  owner  of  land 
stands  by  and  sees,  and  without  question 
permits,  another  to  sell  it  to  an  innocent 
stranger,  he  will  not  be  allowed  thereafter 
to  deny  that  the  title  passed  by  the  sale.  If 
the  owner  himself  represents  that  such  seller 
has  the  titie,  misleading  the  purchaser  into 
buying  it  the  case  is  even  stronger  against 
the  owner  as  an  estoppel.  Titie  to  land,  de- 
rived by  estoppel,  first  came  to  be  applied 
where  one  not  the  owner  undertook  to  con- 
vey by  deed  with  covenant  of  seisin  or  war- 
ranty, and  afterward  acquired  the  titie.  In 
a  very  learned  discussion  of  the  subject  by 
the  author  of  Herman  on  Res  Adjudicata  & 
Estoppel  (volume  2,  c.  00,  pp.  S77-441)  it  is 
asserted  that  titie  by  estoppel  can  be  derived 
only  from  a  covenant  of  warranty,  actual 
or  Implied,  or  by  some  similar  assurance  or 
declaration  of  title  In  the  conveyance  of  the 
grantor.  Tbe  author  observes,  however  (page 
431):  "Warranty,  even  tn  Its  palmy  days, 
when  collateral  as  well  as  lineal  warranty 
flourished  in  all  its  vigor,  never  possessed  the 
power  of  conveyance."  The  whole  matter, 
as  treated  by  the  author,  and  as  seems  to  be 
sustained  by  principle  and  authority,  how- 
ever it  may  be  made  to  turn  In  the  reasoning 
of  the  Judges,  comes  at  last  to  tbe  homely 
and  familiar  doctrine,  laying  at  the  very 
base  of  every  estoppel,  that  no  one  should 
be  allowed  to  deny  tbe  truth  of  that  which  he 
has  previously  asserted  to  t>e  true,  whereby 
another  has  acted  on  it  so  as  to  alter  his  con- 
dition. Estoppel  in  pals,  unknown  to  the 
common  law  in  the  time  of  Coke— a  creation 
of  equity— has  come  to  be  applied  at  law  as 
well  as  those  matters  of  estoppel  by  deed  or 
record.  It  has  been  held  differently  In  differ- 
ent Jurisdictions.  In  Illinois  (Mills  v.  Graves, 
38  III.  456,  80  Am.  Dec.  314)  it  was  decided 
tbat  as  title  to  land  could  not  be  passed  by 
parol  agreements,  an  estoppel  by  mere  oral 
declarations  was  equally  Ineffectual,  and  re- 
pugnant to  the  statute  of  frauds  and  perju- 
ries. In  Bell  T.  Goodnature,  50  Minn.  417.  &2 
N.  W.  908,  It  was  held  Just  to  the  contrary. 
In  this  state  there  Is  a  long  line  of  caeer 
which  have  applied  the  doctrine  of  estoppel 
in  pais  to  defeat  the  claim  of  title  by  the  true 
owner  where  he  had  induced  an  innocent 
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Btrango:  to  tray  the  land  from  one  not  the 
owner;  and  the  court  has  not  halted  to  con- 
sider whether,  at  the  time  of  the  representa- 
tion afterwards  Invoked  as  an  estoppel,  the 
cullty  declarant  then  had  the  title,  or  acqnir^ 
ed  it  subseqnently.  Craig  t.  Baker.  Hardin, 
289;  Gra-ault  T.  Anderson,  2  Bibb,  S43;  Bar- 
clay T.  Hendrlx,  8  Daoa,  380;  gale  t.  Cmtcb- 
fleld.  8  Bush,  645;  Morris  t.  Shannon,  12 
Bush,  89;  Brothers  v.  Porter,  6  B.  Mon.  113; 
Davis  T.  Tingle,  8  B.  Mon.  542;  Carpenter  t. 
Carpenter,  8  Busb,  288;  Hampton  v.  France, 
82  S.  W.  590,  83  S.  W.  828;  Loeb  v.  Struck, 
42  S.  W.  401;  Stlth  v.  Carter.  60  8.  W.  125; 
Rltterhouse  v.  Clark,  61  8.  W.  33;  Wlmmer  v. 
Flcklln,  14  Bush,  193;  RaUICP  v.  Bellfonte, 
etc.,  Co.,  87  Ky.  559,  10  S.  W.  365;  McFai^ 
land  T.  Baugh,  16  S.  W.  249;  Greer  t.  Greer, 
12  S.  W,  152;  WalleDder  v.  Wlntersmlth,  2 
Ky.  Law  Rep.  232;  Arnold  v.  Stephens,  17 
S.  W.  859;  Klemp  v.  Ltebold,  3  Ky.  Law 
Rep.  684;  Alexander  v.  Woodford  Spring 
Lake  Eishlng  Co.,  00  Ky.  215,  14  S.  W.  80; 
Ramsey  v.  C.  &  M.  T.  P.  Co.,  1  Ky.  Law 
Rep.  308;  Schwltzer  t.  Wagner,  94  Ky.  458. 
22  S.  W.  883.  Following  tbese  cases,  and 
under  the  evidence  as  we  construe  It,  the  cir- 
cuit court  should  have  denied  apiiellee's  claim 
and  dismissed  hit  petition. 

Judgment  reversed,  and  cause  remanded, 
wlfb  directions  to  enter  judgment  In  accord- 
ance herewith. 


CITY  OP  OWBNSBORO  v.  YORK'S  ADM'R. 
(Oonrt  of  Appeals  of  Kentucky.  Jan.  IS,  1904.) 
CONTRIBDTORT  NEQLIQBNGE^HILD. 
1.  Where  a  boy  12  years  old,  on  a  dare,  touch- 
ed «  live  electric  wire,  which  was  aegli|;ently 
iwn  lying  in  a  street,  of  the  danger  of  which  he 
had  been  warned,  the  queBtion  was  for  the  jury 
whether  he  exercised  such  care  and  dlBcretioii 
as  might  be  reasonably  expected  of  a  child  of 
his  age,  situated  as  he  was,  though  an  adult,  un- 
der the  same  circumstances,  would  be  charge- 
able with  contributory  negligence  as  a  matter 
of  law. 

Barker,  Paynter,  and  Settle.  JJ.,  dissenting. 

Appeal  tcom  Circuit  Court,  Daviess  Coun- 
ty. 

be  otDclally  reported.'* 
Action  by  the  administrator  of  James  F. 
York  against  the  dty  of  Owensboro.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

G.  W.  Jolly,  for  appellant  WUfred  Garico 
and  Bei^ead  &  Clements,  tm  appellee. 

HOBSON,  J.  Appellee  filed  this  suit  as  the 
administratrix  of  the  estate  of  James  P. 
York  to  recover  of  appellant  for  his  death. 
The  Intestate  was  a  boy  12  years  old.  Some 
tMjys  playing  in  the  street  discovered  that  a 
wire  connecting  with  the  electric  light  sys- 
tem was  hot.  When  the  curfew  rang,  the 
larger  boys  went  home.  The  Intestate  was 
sitting  on  a  fence  post.  One  of  the  boys  dar- 
ed any  one  In  the  ^owd  to  tou<di  the  wire. 


and  said  he  would  give  a  nickel  If  some  one 
would  touch  it  The  Intestate  said  that  if  he 
could  get  a  board  and  stand  on  It  he  could 
touch  It,  and  it  would  not  hurt  him.  Some 
one  got  a  board,  and  the  little  boy  got  on  it 
As  soon  as  he  touched  the  wire  he  was  im- 
mediately killed.  One  of  the  boys  who  pull- 
ed him  ofT  from  the  wire  by  catching  bold 
of  his  person  was  severely  shocked.  One  of 
the  older  boys,  who  was  14  years  of  age, 
before  he  left,  told  the  boys  not  to  touch  the 
wire,  or  they  would  get  Idlled.  But  It  is 
uncertain  from  his  testimony  whether  the 
Intestate  heard  this.  About  this  Ume.  also, 
one  of  the  boys  got  a  piece  of  wood,  and 
touched  the  wire  with  the  wood,  and  It  shock- 
ed him.  It  is  earnestly  insisted  for  the  dty 
that  there  can  be  no  recovery,  although  it 
was  negligent  In  having  the  hot  wire  in  the 
street  for  the  reason  that  the  Intestate  knew 
the  danger,  and  voluntarily  took  the  risk,  as- 
suming that,  if  he  stood  on  tlw  board,  the 
electrical  current  would  not  hurt  him.  This 
would  be  true  of  an  adult,  but  the  question 
is  whether  the  same  rule  should  be  applied 
to  an  Infant  12  years  old.  If  the  child  bad 
been  8  years  old.  It  would  not  be  maintained 
that  his  negligence  or  willfulness  In  touching 
the  wire  would  acquit  the  dty  of  responsi- 
bility for  having  such  an  Instrument  of  death 
negllg^itly  in  the  street;  and  when  the  child 
Is  older  it  Is  a  question  for  the  jury  whether, 
considering  bis  age,  he  exercised  such  care 
and  discretion  as  might  be  reasonably  ex- 
pected of  a  child  situated  as  he  was.  In  Ma- 
con v.  The  Paducah  Street  Railway  Com- 
pany (Ky.)  62  S.  W.  496.  a  boy  12  years  okl 
was  killed  by  a  live  wire  In  the  streets,  and 
there  was  evidence  in  that  case,  as  here; 
that  the  child  was  warned  of  the  danger, 
but,  after  showing  that  there  was  evidence 
of  negligence  on  the  part  of  the  defendant 
sufSdent  to  take  the  case  to  the  jury,  the 
court,  in  dli^MMlng  of  the  defense  of  contribu- 
tory -negligence,  said:  "It  was  also  the  ivov- 
Ince  of  the  jury  to  determine  whether  or  not 
plaintiff  bad  in  fact  been  warned  of  the  dan- 
ger of  taking  hold  of  the  wire,  and,  il  ao, 
whether,  considolng  his  age  and  capacity, 
and  all  the  other  circumstances  as  shown  by 
the  evidence  at  the  time  ttiat  he  did  take 
hold  of  It,  be  was  guilty  of  sudi  contributory 
negligence  as  barred  his  right  to  recover  in 
this  acUon."  In  Texarkana  Gas  Company  v. 
Orr  (Ark.)  27  S.  W.  66,  43  Am.  St  Rep.  3a 
the  wire  was  lying  la  the  street  and  a  hog 
had  been  shocked  by  It  A  boy,  who  vras 
passing  along  the  street  took  hold  of  one  ot 
the  wires  lying  in  the  street  wbldi  was  not 
charged,  and  began  dragging  It  acrosa  the 
street  A  policeman  saw  falm,  and  called  to 
him  to  put  It  down.  He  tiien  took  the  wire 
In  both  hands,  and  began  throwing  It  back- 
wards and  forwards,  with  a  view  to  throwing 
it  down.  When  he  did  this,  the  wire  was 
thrown  in  contact  with  a  live  wire,  while  lie 
yet  held  It  in  his  hands,  and  he  was  killed. 
His  exact  age  is  not  stated  in  the  report 
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except  tbat  It  appeared  tbat  be  was  **of  tbat 
indiscreet  age  which  Is  between  the  Irrespon- 
slblUty  of  youth  and  the  fall  responsibility 
of  manhood."  It  was  held  that  it  should  be 
left  to  the  Jury  to  say  how  far  he  should 
be  held  responsible.  These  decisions  are  In 
accord  with  the  current  of  authority.  In 
Washington,  etc,  R.  B.  Co.  t.  Oladmon,  16 
Wall.  401,  a  child  seven  years  old  was 
livjured.  The  court  said:  "Of  a  child  three 
years  of  age  less  caution  would  be  required 
than  of  one  of  seven,  and  of  a  child  of  seven 
leas  than  one  of  twelve  or  fifteen.  The  cau- 
Uon  required  Is  according  to  the  maturity  and 
capacity  of  the  child,  and  this  is  to  be  de- 
termined In  each  case  by  the  circumstances 
of  tbat  case."  In  P.  &  M.  RaUroad  v. 
Qoehle,  75  Ky.  41,  a  dilld  12  years  old  was 
struck  by  a  train.  It  was  beld  that  she  could 
not  recover  If  the  would  have  escaped  Injury 
'"by  exercising  the  caution  and  prudence  that 
one  of  her  age  would  ordinarily  have  used 
under  the  ctrcmnstances."  In  Koitucfcy  Cen* 
tral  Raihroad  T.  Gastineau's  Adm'r,  88  Ky. 
119,  a  boy  between  14  and  16  years  old  was 
run  over  and  killed  by  a  car.  It  was  beld 
that  the  Jury  should  have  been  instructed 
to  find  **wbether,  from  the  age  of  the  deceas- 
ed, he  had  discretion  enough  to  know  bis  dan- 
ger, and  guard  against  It,  or  not."  In  1 
Shearman  ft  Redfleld  on  Negligence,  I  78, 
It  Is  said:  "It  is  now  settled  by  the  over- 
whelming weight  of  authority  that  a  child  Is 
beld,  so  far  as  be  la  personally  concerned, 
only  to  the  exercise  of  mch  degree  of  care 
and  discretion  as  is  reasonably  to  be  ex- 
pected from  children  of  his  a«e.  No  in]u»' 
tice  Is  done  to  the  defendant  by  this  limita- 
tion of  the  defense  of  contributory  negli- 
gence, dnce  the  rule  itself  Is  not  established 
primarily  for  his  benefit,  and  be  can  never 
be  made  liable  If  be  has  not  been  himself 
In  fault'*  In  7  Am.  &  Eng.  Bncy.  of  Law, 
p.  406,  after  a  discussion  of  the  mle  requir- 
ing that  allowance  must  be  made  for  child- 
ish Instincts,  impulses,  and  want  of  discre- 
tion, it  is  said:  "As  the  standard  of  care 
thus  varies  with  the  age,  capacity,  and  ex- 
perience of  the  child.  It  is  usnally,  if  not  al- 
ways, where  the  child  is  not  wholly  irre- 
sponsible^ a  qnestifHi  of  fact  for  tbe  Jury 
wbetber  the  child  exercised  the  ordinary  care 
and  prudence  of  a  child  similarly  situated; 
and.  If  such  care  was  exercised,  a  recovery 
can  be  had  for  an  injury  negligently  Indicted, 
no  matter  how- far  the  care  used  by  the  child 
falls  stert  of  the  standard  which  the  law 
erects  for  determlnli^  what  Is  ordinary  care 
In  a  person  of  full  age  and  capacity."  Elec- 
tricity Is  such  a  deadly  Instrumentality,  aa  us- 
ed by  an  electric  light  company,  and  the  wire 
when  charged  with  it  has  so  little  appear- 
ance of  danger,  tbat  a  child  of  12  years  would 
not  appreciate  the  petU  of  touching  the  wire. 
Hie  tact  tbat  the  cblld  was  warned  of  the 
danger,  or  told  not  to  touch  the  wire,  while 
It  Is  a  drcnmatanee  to  be  considered  by  the 
Jury,  Is  not  conclusive  on  the  question  of  neg- 


ligence; for  It  Is  the  want  of  discretion  In 
the  child,  rather  than  the  want  of  Informa- 
tion, which  underlies  tbe  rule  exempting  him 
from  the  consequences  of  his  act,  as  shown 
by  the  authorities  above  referred  to.  Children 
act  upon  childish  instincts  and  impulses.  That 
discretion  which  Is  expected  of  an  adult  can- 
not be  required  of  them.  It  Is  Incumbent 
on  those  handling  dangerous  Instrumentalities 
not  to  leave  exposed  to  the  reach  of  children 
anything  which  would  be  tempting  to  them, 
and  which  they.  In  their  Immature  Judgment 
might  naturally  suppose  they  could  handle 
or  play  with.  In  the  case  at  bar  tbe  little 
boy,  ^m  his  want  of  discretion  and  Judg- 
mtmt,  thought  be  could  handle  the  deadly 
wire  if  he  stood  oa  a  board,  ffla  ^norance 
as  to  the  danger  of  taking  hold  of  the  wire 
while  standing  on  the  board,  his  childish  im- 
pulse to  take  bold  of  It,  not  to  take  a  dare, 
and  his  childish  want  of  discretion  were  the 
causes  that  led  to  his  death.  Under  such 
dreumstances  It  was  a  question  for  the  Jury 
to  determine  under  all  the  facts  whether  he 
exwdsed  such  care  and  discretion  ai  might 
be  reasonably  expected  of  one  of  his  age  tft- 
uated  as  he  was.  The  petition  was  snfflci«it 
under  the  rule  in  this  state  as  to  the  neces- 
sary allegations  in  an  action  to  recover  for 
death  by  negligence^  L.  ft  N.  R.  R.  v.  Wolfe, 
80  Ky.  82;  CbUes  v.  Drake,  2  Mete.  149^  74 
Am.  Dec.  406. 
Judgment  affirmed. 

PATNTEB  and  SETTLS,  JJ.,  dissent 

(Jan.  16,  1904.) 

BARKER,  J.  (dlssentiog).  Flttdlng  myself 
unable  to  concur  In  the  conclusions  reached 
by  the  majority  of  the  court  In  this  catt,  I 
rei^pectfnlly  Bobmlt  tbe  following  reasons 
therefn-: 

I  have  no  fault  to  find  with  the  mle  at  law 
fliat  an  Intent  Is  to  be  held  to  no  higher  stand- 
toA  of  responsibility  for  hia  acts  than  Is  com- 
mensurate with  his  age  and  experience. 
There  Is  little  w  no  difference  between  my 
Brethru  of  the  majority  and  myself  as  to  tiie 
facts  In  this  case.  The  divergence  ot  our 
views  begins  with  the  application  ct  those 
facts,  {ft,  rather,  the  conclusions  of  law  to 
be  deduced  Qieretrom.  Tbe  Infiint  decedent, 
James  P.  Torfc,  was  <me  of  a  number  of  boys 
who  were  playing  at  the  comer  of  Cherry 
and  Elm  streets.  In  Owensboro,  Ky.,  fm  the 
night  of  his  death.  It  had  been  discovered 
by  tbe  boys  that  the  wire  rope  which  was 
used  to  low«  and  elevate  the  ^ectrlc  lamp  at 
the  comer  hi  question  had  beccnne  cbargoA 
wlOi  electricity,  or,  to  nae  the  language  of  the 
boys  themsdvea,  "it  waa  hot"  This  rc^  was 
not  dangling  in  the  street,  or  over  the  side- 
walk, where  one  might  come  in  oratact  with 
it  by  inadvertence  or  accident  but  was  se- 
curely locked  on  the  dedrie  light  pcde,  about 
four  feet  trtaa  tbe  pavement  Just  priw  to 
the  accident  a  man,  pasdng  along,  had  warn- 
ed the  boya  not  to  touch  the  rope,  and  that. 
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U  0197  did,  It  wonid  kill  tbem.  It  to  not  dear 
that  the  decedent  was  there  at  the  time  this 
vanilDg  was  glvMi;  but  It  Is  certain  that  be 
airlved  on  the  ground  within  a  few  minutes 
thereafter,  and  beard  the  boys  discussing  in 
boyish  fasblcm  the  danger  of  touching  the 
rope,  and  playfully  daring  each  other  to  do 
so— one  boy  saying  that  be  would  give  a  nickel 
to  any  of  the  other  boys  who  would  touch  the 
rope.  At  this  time  the  decedent  was  sitting 
on  a  fence  along  the  inroperty  line  next  to 
the  street,  in  easy  conversational  distance  of 
the  boys  on  the  pavement,  discussing  the  dan- 
ger of  touching  the  wire;  and  while  this  dis- 
cussion was  going  on  he  jumped  down  to  the 
pavement,  and  said  that  be  was  not  afraid 
to  touch  it,  provided  he  could  get  a  plank  to 
stand  upon.  There  was  a  bouse  being  built 
In  the  immediate  neighborhood,  and  from  the 
debris  around  it  a  plank  was  obtained,  either 
by  the  decedent  or  one  of  the  boys  for  hinu 
This  plank  being  placed  on  the  pavement,  the 
decedent  stepped  upon  it,  grat^ed  the  charged 
wire,  and  was  Instantly  killed.  Just  before 
he  stepped  on  the  plank,  one  of  the  boys  said 
to  bim:  "Don't  touch  It,  Jimmy;  It  will  kill 
you."  Anothw  one  said:  "Oh,  he's  got  rub- 
ber In  bis  shoes." 

Admitting  the  negligence  of  the  municipal- 
ity in  pomittlng  the  wire  roi>e  to  beocHne 
charged  with  electricity,  It  seems  to  me  clear 
that  the  decedent  was  guilty  of  sudi  contribu- 
tory negligence  as  entitled  the  appellant  mu- 
nicipality to  a  peremptory  instruction.  When 
all  of  the  facts  are  admitted,  the  question  of 
contributory  negligence  becomes  a  rule  of  law 
to  be  applied  by  the  court  That  the  decedent 
knew  the  wire  was  dialled  with  electricUy 
appears  from  the  nncontradlcted  testimony; 
that  he  was  especially  warned,  if  he  touched 
It,  he  would  be  killed;  that  he  fully  appre- 
ciated the  danger— to  clearly  demonstrated  by 
the  fact  that  be  would  not  touch  it  without 
attempting  to  insulate  liimself  frcnn  the  effect 
of  the  current  by  placing  a  plank  on  the  pave- 
ment, upon  which  he  proposed  to  stand  while 
performing  the  act  which  caused  hto  deaUi. 
Jimmy  Ywk  knew  that  the  rope  was  charged 
with  electricity,  and  he  knew  that,  unless  he 
Insulated  himself  against  the  current  with 
which  it  was  charged.  If  he  touched  It,  he 
would  lose  hto  life.  There  was  no  contrariety 
of  evidence  on  thto  point  The  mistake  the 
decedent  made  was  In  the  defectiveness  of  the 
insutotlon  which  he  selected.  It  to  a  well- 
known  fact  that  a  dry  plank,  free  from  Daito. 
affords  at  least  fair  insulation  from  electricity, 
when  placed  imder  the  feet  of  one  iwx>poBing 
to  come  In  contact  with  it  It  is  also  known 
that  a  damp  plank,  or  one  containing  nails 
driven  through  it,  will  not  affcHid.  such  im- 
munity from  danger.  The  plank  selected  in 
thto  case  for  some  reason  was  not  a  ntmcon- 
ductor  of  electricity.  Hence  the  death  of  Jim- 
my  York. 

I  do  not  know  how  appellant  could  bring 
home  to  the  decedent  the  knowledge  of  the 
dangw  ot  touching  the  wire  man  completely 


than  was  done  In  Uito  case,  where  all  of  the 
evidence—both  that  for  aK>^lant  and  that  tor 
appellee-HBhowB  that  he  was  told  of  the  fact 
that  the  wire  was  chaiged  with  electricity, 
and  solemnly  warned  that,  if  he  touched  It, 
he  would  be  killed;  nor  do  I  know  how  hto 
apivectotion  of  that  danger  could  be  brought 
home  to  him  more  completely  than  by  show- 
ing, as  was  done  in  this  case  by  the  unom- 
tradicted  evidence,  that  before  he  would  touch 
the  rope  he  nnda*took  to  Insntote  himself 
against  the  effect  of  the  current  Hto  act 
was  one  of  dellberatlcm— not  of  inadvertenoe 
or  accident  It  was  done  with  a  due  appce- 
ciatlou  on  his  part  of  the  danger  Involved  in 
the  act  Now,  what  is  the  diff^nce  betwem 
the  responsibility  of  an  adult  and  a  boy  12 
years  old  In  a  case  like  thto?  As  to  the  for- 
mer, as  to  well  stated  in  the  opinlcm  of  the 
majority  ot  the  court,  hto  guilt  of  contribu- 
tory negligence,  from  the  admitted  facts, 
would  be  conclusive.  The  only  difforeice  in 
the  case  of  the  latter  arises  trom  the  uncer- 
tainty as  to  whetho'  or  not  be  had  sufficient 
understanding  to  apfHredate  the  known  dan- 
ger. When  thto  fact  is  clearly  establtohed 
against  an  Infant,  there  to  no  difference  In 
the  rule  of  law  with  regard  to  req^nsibllity 
between  bim  and  an  adult;  and  in  thto  esse 
the  decedent  demonstrated  l>eyond  doubt  that 
he  did  both  know  and  apprectote  the  danger 
of  touctdng  the  charged  rope  in  aneetion. 

It  may  be  Instructive  to  ret&c  to  some  of 
the  evldoice  of  the  little  t»ys  on  the  subject 
of  the  decedmt's  knowledge  of  the  danga*  of 
toudtklng  the  wire.  John  Garrett  one  of  the 
boys  present  at  the  time  of  the  accident  was 
asked  thto  question:  "Q.  Did  you  hear  any 
conversation,  about  the  time  just  before  Jim- 
my Twk  touched  the  wire,  about  the  wire 
in  any  way,  and  while  Jimmy  was  there?  A. 
Tbey  all  knew  the  wire  would  shock  th^ 
If  they  touched  it"  Claude  Jarboe  was  ask- 
ed: "Q.  Did  you  boys  know  It  was  danger^ 
ous?  A.  Yes,  sir."  The  uncontradicted  tes- 
timony of  the  witnesses  presoit  at  the  time 
of  the  accident,  and  hto  own  actlcm  in  taking 
measures  to  insulate  himself  from  the  known 
danger,  conclusively  show  that  Jimmy  York 
knew  of  the  presence  of  the  ^ectrldty  In  the 
wire,  and  knew  the  danger  that  would  ac- 
crue to  him  if  he  touched  it  without  being 
properly  Insulated.  That  be  made  a  miscal- 
culation as  to  the  s^vlceableness  of  the  meth- 
od of  insutotlon  adopted  was  no  fault  of  ap- 
pellant He  could  not  l^lly.  coquette  with 
death  at  Its  expense. 

In  all  of  the  cases  dted  In  the  opinion,  hold- 
ing that  the  question  of  the  re^onsibility  of 
youth  to  a  fact  for  the  determination  of  the 
jury,  the  question  as  to  whetlier  or  not  the 
youth  knew  of  the  existence  of  the  danger, 
or  appreciated  it,  if  Imown,  was  In  dilute, 
and,  of  necessity,  ttds  was  an  issue  for  the 
decisi<Hi  of  the  Jury;  but  whore  the  facts,  as 
in  thto  case,  without  contradiction  show  both 
the  knowledge  and  its  apprectotion  1^  the 
youth,  Own  the  m^pelUnt  was  entitled  to  the 
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.  tile  of  law  arising  from  the  admitted  facts, 
~  md  therefore  to  a  pn^mptory  Instruction,  un- 

'.  'ess  it  be  detwmlned  that  no  amount  of  nn- 

'  %ntradicted  testimony  is  sufflcient  to  convict 

~';in  Infant  of  contributory  negligmce. 

Much  Is  Bald,  in  the  opinion,  on  the  subject 
•>t  tbe  subtle  danger  attending  the  use  of  eleo* 
"tziclty.   This  is  true.   An  electric  current  Is 

'  not  only  dangerous,  but,  being  inyislble,  nolae- 
less,  and  odorless.  It  is  often  impoesible  to  de* 

rtect  its  presence  until  its  deadly  work  is  done; 

;  and  tor  this  reason  a  higher  measure  of  re- 
sponsibility rests  upon  those  who  use  it  an  a 
mpnns  of  commerce  than  arises  from  the  use 
of  any  other  known  power.  But,  when  actual 
knowledge  of  the  existraice  of  this  danger 
and  a  due  appreciation  tbere<tf  Is  eatabUahed 
by  all  tbe  Evidence,  the  difference  between  It 
and  any  other  danger  yanlshes. 

It  seems  to  me  tliat  this  case  recwds  the 
bigh-water  mark  thus  far  reached  by  that 
ever-flooding  tide  ot  speculative  litigation 
which  threatens  to  OTerwhelm  the  courts  of 
the  country— litigation  wherein  sufferers  from 
the  consequences  of  their  own  wanton  and 
reckless  negligence  seek  remuneration  from 
those  upon  whose  property  they  have  tres- 
passed, and  which  enables  Juries  to  constitute 
themselves  vicarious  almoners  for  the  distribu- 
tion of  charity  among  petltlonem  whose  mls- 
f ortnnea  ecdte  thdr  sympathy. 
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gwo  cases).  (Court  of  Appeals  of  Kentucky, 
ec.  16.  1903.)  Aroeal  &om  Circuit  Court, 
Franklin  County.  "Not  to  be  officially  report- 
ed." Separate  actions  by  Mary  Qunter  and 
Sallfe  Gunter  against  the  Chesapeake  ft  Ohio 
Railway  Company.  From  Jndraienta  for  plain- 
tiffs, defendant  appeals.  Botn  Judnnents  af- 
firmed. Ira  Julian  and  John  T.  Shelby,  for 
appellant.  Jas.  A.  Scott  and  W.  a  Marshall, 
for  appellees. 

NUNN,  J.  Thw  actions  were  Instituted  by 
appellees  In  the  Franklin  circuit  court  against 
appellant  to  recover  damages  for  injuries  re- 
ceived by  them  by  jumping  or  twing  thrown 
from  their  buggy  by  reason  of  their  horse  "be- 
coming frightened  at  appellant's  passenger 
train  at  Waleutt's  Crossing;  it  being  averred 
that  no  signal  or  warning  of  the  approach  of 
the  train  was  given,  and  that  the  crossing  at 
which  the  accident  occurred  was  exceptionally 
dangerous,  by  reason  of  tbe  railroad  making  a 
sharp  curve  there  and  passing  through  a  cot 
just  before  reaching  the  pike.  The  two  ac- 
tions, by  agreement  of  parties,  were  tried  to- 
gether. The  first  trial  resulted  in  a  verdict  and 
jndgment  in  favor  of  appellee  Man  Qunter 
for  the  sum  of  (1,(XX)  and  for  appellee  Sallie 
Gunter  for  the  sum  of  ^00.  On  motion  of  ap- 
pellant the  lower  court  set  aside  the  verdict  in 
favor  of  Sallle  and  granted  a  new  trial,  but 
refused  to  set  aside  the  verdict  in  favor  of 
appellee  Mary  Gunter.  The  appellant  appeal- 
ed, and  this  court  reversed  that  judgment.  On 
a  second  trial,  tbe  cases  were  heard  together, 
and  the  jury  returned  a  verdict  In  favor  ef  ap- 


pellee  Mary  Gunter  for  1600,  and  Sallle  for 
(4(X>.  The  court  refused  a  new  trial,  and  ap- 
pellant has  appealed  from  both  judgments,  and 
by  consent  tney  are  heard  together.  In  sub- 
stance all  the  facts  and  circumstances  proven 
on  the  last  trial  were  presented  on  the  first 
trial,  and  this  court,  in  an  opinion  by  Judge 
Da  Belle,  recites  them  In  his  opinion,  which 
is  reported  in  108  Ky.  362,  56  S.  W.  527.  For 
this  reason  we  deem  It  unnecessary  to  again 
recite  them.  After  a  cerefnl  consiaeratlon  of 
this  record  and  former  opinion  referred  to.  we 
are  of  oidnlon  that  tbe  lower  court  gave  the 
parties  a  trial  in  conformity  with  the  directions 
of  this  court.  The  evidence  as  to  the  extent  of 
the  injury  received  by  Sallle  Gunter  is  not  very 
satisfactory;  bat  two  juries  have  heard  tbe 
testimony,  and  gave  her  the  seme  amount  by 
each  verdict.  Perceiving  no  error  prejudldu 
to  the  substantial  rights  of  ai^llant,  the  jodg- 
mant  In  each  of  these  cases  is  affirmed. 


CITY  or  LOUISYILLH  v.  BOARD  OF 
PARK  COM'RS  et  al.  (Court  of  Appeals  of 
Kentucky.  Dec.  18,  1903.)  Appeal  from  Cir- 
cnit  Court,  Jefferson  County,  Chancery  Divi- 
sion. "Not  to  be  offldally  reported."  Action 
by  the  dty  of  Lonlarville  against  the  Board  of 
Park  Commissioners  and  others.  Prom  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. H.  L.  Stone,  far  appellant.  Bennett 
H.  Young,  Phtle,^Trabue  ft  Cox,  Kohn.  Baird 
ft  Sidndle,  and  Uarion  W.  Bipey,  for  appel- 
lees. 

NUNN,  J.  This  is  the  second  appeal  of  this 
case.  In  appellant's  petition,  among  otiier 
necessary  alle^ationa,  It  .was  stated  uiat  the 
board  of  election  commissioners  for  Jefferson 
county,  composed  of  Martin,  Lucas,  and  Stout, 
failed  and  refused  to  examine  and  canvass  the 
returns  and  count  the  vote  of  18  precincts  of 
the  dty  on  the  anestion  of  issuing  bonds  t&t 
the  purpose  of  purchasing  a  pork  and  far  th« 
construction  of  sewers  In  the  city  of  Louis- 
ville. The  court  was  asked  to  require  the  elec- 
tion commissioners  to  reconvene  and  recanTSSS 
tbe  vote  for  and  against  this  bond  propMltion, 
and  that  they  indude  la  the  canvass  the  re- 
turns furnished  and  filed  with  their  codefend- 
ant  W.  P.  Johnson,  the  derk  of  tbe  Jefferson 
county  court,  from  the  18  precincts  named,  and 
that  Johnson,  as  such  clerk,  be  required  to 
furnish  them  (the  board  of  election  commis- 
sioners) the  returns  of  the  election  from  these 
precincts,  including  the  contents  of  tbe  ballot 
boxes  returned  on  that  election  by  the  prednct 
election  officers  In  order  that  title  recanvass 
might  be  properlv  and  lawfully  made  on  the 
question  of  issual  of  the  aforesaid  bonds.  It 
was  also  alleged  in  the  petition  that  tbe  vote 
cast  in  the  18  precincts  named^  when  added  to 
the  other  vote  cast  at  the  election,  would  show 
that  the  proposition  for  the  issual  of  bonds  was 
lost  and  that  this  bond  issue  proposition  did 
not  obtain  two-thirds  of  the  legal  votes  cast 
at  that  election  on  that  question;  In  other 
words,  more  than  one-third  of  the  votes  cas€ 
on  that  question  voted  against  the  proposition. 
To  this  petition  a  demurrer  was  filed  and  sus- 
tained, and  appellant  appealed  to  this  court. 
This  court,  In  an  (pinion  by  Judge  Du  Relle 
(see  65  S.  W.  860),  decided  that,  as  It  was 
admitted  by  the  demurrer  to  the  petition  that 
this  board  of  dectiou  commissioners  failed  and 
refused  to  examine,  canvass,  and  count  the 
vote  pro  and  con  on  the  bond  issue  In  tfae  18 
precincts  named,  mandamus  was  the  proper 
remedy  to  compel  them  to  reconvene  and  per- 
form this  duty;  and  in  this  connection  tiie 
court  said:  "Undoubtedly  It  was  the  duty  of 
the  county  election  commissioners  to  canvass 
all  the  returns.  It  was  their  duty  to  canvass 
the  returns  from  the  18  predncts,  in  which  it 
is  admitted  votes  were  cast  for  and  against 
this  proposition,  and  the  returns  from  which 
were  not  canvassed  at  oU.  It  may  be  possible 
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that  the  retnroB  Id  those  predncta  were  in  sadi 
shape  that  they  could  not  be  counted;  but  tt 
was  none  the  less  the  duty  of  the  board  to  can- 
rasa  them,  and,  ii  found  countable,  to  count 
and  certify  them."  Upon  the  return  of  the 
case  to  the  lower  court,  the  appellees  filed  an 
answer  denying  that  the  board  of  election  com* 
missiouers  failed  or  refused  to  canvass  the  re- 
turns from  the  18  precincts  named,  or  any 
precinct,  but  averred  that  they  fairly,  honestly, 
and  carefully  examined,  Ganvasaed,  and  count- 
ed all  the  votes  cast  at  that  election  upon  the 
proposition  named,  and  that  the  bcmd  propou- 
tioQ  carried  at  that  election,  and  with  uieir  an- 
swer filed  a  copy  of  their  certificate,  made  at 
the  time.  On  this  qneBtkm  proof  depcnitiona 
was  taken,  and  it  u  shown  that  m  6  or  6  of 
the  18  precincts  named  no  vote  was  cast,  or  at 
least  none  certified  by  the  precinct  election  of- 
ficers as  having  been  cast,  at  that  election  on 
the  bond  Question.  It  is  shown  in  the  proof  that 
on  the  back  of  the  stub  book  tibere  appears  a 
certificate  of  the  election  officers,  pasted  over 
the  blank  certificates,  or  rather  over  the  blank 
that  ought  to  have  been  used  by  the  officers  in 
making  their  certificate  of  the  vote,  showing 
several  hundred  votes  cast  pro  and  con  on  the 
bond  guestioQ,  and,  if  these  votes  were  count- 
ed, the  proposition  would  be  lost  by  a  few 
votes.  The  proof  clearly  shows  that  one  of 
the  certificates  was  made  and  pasted  in  this 
stab  book  a  year  or  more  after  the  election. 
Some  of  these  precincts  ^ow  a  majority  for 
the  bonds;  one  of  them  more  tlian  three  votes 
to  one  in  favor  of  the  proposition.  The  others 
showed  a  majority  against  the  question.  The 
proof  also  shows  that  the  county  court  clerk, 
at  ihe  expiration  .of  six  months  after  the  elec- 
tion, in  performance  Ot  his  duty  as  required  by 
statute,  destroyed  all  the  returns,  legal  ballots, 
questioned  ballots,  and  spoiled  ballots  —  in 
fact,  everything  connected  therewith,  except 
the  stub  books  and  these  certificates  mention- 
ed. It  is  also  shown  by  the  depositions  of 
Martin  and  Stout,  two  of  the  election  commla- 
Hioners  (the  other's— Lucas'— deposititm  was 
Dot  taken),  that  they  did,  in  accordance  with 
the  statute,  examine  and  canvass  all  the  re- 
turns from  every  precinct  in  the  city  of  Loula* 
Tille  at  that  election,  Induding  the  18  precincts 
named,  and  that  they  honestly,  fairly,  and  In 
good  faith  performed  this  duty  without  preju- 
dice or  partiality  for  or  against  the  bond  propo- 
sitiou,  and  that  they  counted  every  vote  for  or 
against  this  propositioD,  as  shown  by  the  of- 
ficial returns  presented  to  them;  that  while 
they  could  not  remember,  at  the  time  of  giving 
their  depositions,  which  was  two  or  three  years 
after  the  election,  the  particular  reasons  why 
the  precincts  named  were  not  counted,  they 
knew  they  had  at  that  time  what  they  con- 
sidered a  valid  reason  for  not  counting  same. 
The  stenographer  of  the  board,  who  was  pre- 
sent at  the  canvass  snd  count,  corroborates 
them  in  these  statements.  There  Is  no  evi- 
dence In  the  record  contradicting  these  state- 
ments, except  the  proven  contents  of  the  certifi- 
cates in  the  stub  books.  The  lower  court 
upon  this  evidence  dismissed  plaintiff's  peti- 
tion. While  this  court  adheres  to  the  legal 
propositions  announced  in  the  former  opinion 
wlui  reference  to  die  control  of  election  com- 
missioners, yet  in  view  of  the  conflict  of  the 
evidence  on  the  question  of  fact  involved  here- 
in, and  giving  some  weight  to  the  conclusion  of 
tiie  chancellor  who  tried  this  case,  we  are  not 
prepared  to  say  that.  If  the  present  election 
iward  was  now  convened  and  a  recanvass  and 
recount  made,  the  board  could  find  any  returns 
that  are  "countable,"  other  than  those  found 
and  counted  by  the  former  board.  Therefore 
the  jadgment  of  the  lower  court  is  affirmed. 


WOOD  V.  McBEE.  (Supreme  Court  of  Ai^ 
kansas.  Nov.  28,  1903.)  Anpeal  from  Circuit 
Court.  Marion  County,  in  Chancery;  Elbridge 


O.  Mitchell,  Judge.  Action  by  Wfamefred  M. 
McBee  against  Joseph  Wood.  Decree  for  plain- 
tiff, and  defendant  appeals.  Affirmed.  2.  M. 
HortOD,  for  appellant.  S.  M.  Woods  and  A.  O. 
Seawel,  for  appellee. 

BUNN.  C.  J.  This  was  an  action,  originally 
in  ejectment  in  the  Marion  drcoit  court,  bnt 
transferred  to  the  chancery  docket  thereof  on 
the  petition  of  the  defendant  in  his  answer  and 
cross-bill.  It  appears  that  the  defendant,  be- 
ing indebted  to  one  W.  G.  McBee  in  a  certain 
sum,  executed  and  delivered  to  John  Gibson, 
as  trustee,  his  certain  deed  of  trust  to  secure 
said  indebtedness,  evidenced  by  his  promiseorr 
note,  dated  14th  April,  1808,  with  the  nanal 
stipulations  and  covenants,  and  conveyins  for 
that  purpose  the  lands  involved  in  tnis  con- 
troversy.  Subsequently,  to  wit,  on  the   

day  of   ,  1897,  for  value,  the  note  and 

deed  of  tmst  was  assigned  and  transferred  by 
the  said  W.  O.  McBee  to  the  plaintiff.  Winne- 

fred  M.  McBee.  and  on  the  day  of  

1899,  the  said  trustee,  under  and  by  virtue  ox 
the  power  vested  in  him,  advertised  and  sold 
said  lands,  after  due  appraisement  according 
to  law,  to  pay  said  indebtedness,  and  the  plain- 
tiff became  the  pnrchaser  of  said  lands,  she 
bidding  two-thirds  of  their  appraised  value, 
and  received  her  certiScate  as  such,  and  after- 
wards, to  wit.  in  January,  1899.  the  defendant 
being  still  in  possession  of  the  lands,  brought 
tills  her  suit  for  the  recovery  of  the  same,  mak- 
ing exhibits  to  her  complaint  the  order  appoint- 
ing appraisers,  the  certificate  of  appraisement 
of  said  lands,  the  report  of  sale,  her  said  cer- 
tificate of  sale.  etc.  On  the  16th  day  of  Au- 
gust, 1900,  the  defendant  filed  tils  answer  and 
cross-bill,  denying  in  his  answer  that  plain- 
tiff was  owner  of  said  lands  and  that  she  was 
entitled  to  the  possession  thereof,  denying  that 
he  had  executed  the  note  and  deed  of  tmst 
as  in  the  complaint  set  forth,  and  averring 
that,  if  plaintiff  ever  did  become  the  owner 
of  said  note.  It  was  after  matnritr  of  the  same, 
and  that  therefore  she  held  the  note  subject  to 
the  legal  and  equitable  defenses;  and  in  his 
croas-biU  defendant  set  up  bis  defenses  that  the 
trustee's  sale  was  for  more  than  the  true  in- 
debtedness on  said  note,  that  the  appraisement 
was  not  properly  niad&^etc,  and  that  he  did 
not  owe  said  W.  C.  McBee,  at  the  time  of  the 
sale,  the  amount  claiiaed.  but  that  he  only 
owed  him  the  sum  of  $192.23,  which  last 
amount  he  then  and  there  offered  to  pay.  and 
prayed  that  the  cause  be  transferred  to  the 
equity  docket,  and  that  an  accounting  be  had 
between  them,  and  that  he  be  allowed  to  re- 
deem said  land,  and  prayed  for  cent  and  all  re- 
lief to  which  he  may_  be  entitied.  The  transfer 
was  made,  and  this  narrowed  the  question 
down  to  one  of  the  true  indebtedness  of  de- 
fendant to  W.  a.  McBee,  and  the  proper  de- 
cree to  be  made  upon  such  findings.  The  plain- 
tiff answered  the  cross-complaint  of  the  de- 
fendant, appointed  receiver  to  take  charge  of 
the  propert]-,  and  evidence  was  taken  pro  and 
con,  mainly  on  the  question  of  the  Indebted- 
ness, and  upon  final  hearing  the  chancellor 
fouud  and  decreed  as  follows,  to  wit:  "On  this 
day  [February  23,  1901]  this  cause  came  on  for 
bearing,  and  the  plaintiff  asked  and  obtained 
leave  of  the  court  to  amend  her  answer  to  de- 
fendant's cross-bill,  by  striking  out  one  pua- 
graiidi,  which  was  done.  Whereupon  both  par- 
ties announced  ready  for  trial,  and  the  court, 
after  hearing  the  evidence,  argament  of  coun- 
sel, and  being  fully  advised  in  the  premises^ 
doth  find  that  the  defendant  was  indebted  to 
W.  C.  McBee  op  the  1st  April,  1893,  in  the 
sum  of  seven  hundred  and  forty-seven  and 
6/100  dollars  and  executed  the  note  sued  on 
for  eight  hundred  and  seventy-nine  and  18/100. 
which  included,  by  mistake,  one  hundred  and 
thirty-two  and  15/100  dollars  more  than  h« 
owed  W.  C.  McBee;  that  said  note  bears  in- 
terest at  the  rate  of  10  per  cent,  per  annum; 
and  that  there  Is  now  due  and  oniwid  on  said 
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Dote  the  ram  of  twelre  hundred  and  nineteen 
and  00/100  dollars.  The  court  further  finds 
that  on  the  14th  day  of  April.  1893,  the  de- 
fendant made,  executed,  and  delivered  to  John 
GibflOQ,  as  trustee,  to  aecnre  aaid  debt  to  said 
W.  C.  McBee,  hie  deed  of  trust  on  the  follow* 
lug  described  lands,  to  wit:  The  northeast  quar- 
ter of  southeast  quarter,  tiie  southeast  quarter  of 
northeast  quarter,  the  aouthwestquarterof  north- 
east quarter,  and  the  northwest  quarter  of  the 
southeast  quarter,  of  section  nineteen 
township  nineteen  QS)  north,  range  fifteen  (16) 
west,  containineloO  acres;  that  in  the  year 
1807  the  said  W.  C.  McBee  for  a  good  and 
suQlclent  consideration  assigned  and  transfer- 
red said  note  and  deed  of  trust  to  the  plaintiff; 
and  that  she  Is  the  sole  owner  thereof,  and  the 
same  is  a  valid  and  subsiatiDg  Hen  on  said 
lands.  Tbe  court  further  finds  that  on  tbe  lOtb 
day  of  June,  1809,  said  John  Gibson,  at  the 
request  of  the  said  plaintiff,  sold  said  lands  to 
satisfy  said  debt,  and  tbat  said  sale  is  void  on 
account  of  tbe  fact  tbat  the  Indebtedness  was 
too  large.  It  is  therefore  considered,  ordered, 
and  decreed  bj  the  court  that  the  plaintiff 
have  and  recover  of  and  from  the  defendant 
the  sum  of  twelve  hundred  and  nineteen  and 
62/100  dollars  tor  her  debt,  and  that  the  said 
sale  and  deed  ezecnted  to  the  plaintiff  for  said 
lands  by  said  trustee  under  said  sale  be  cancel- 
ed, set  aside,  and  held  for  naught,  and  that 
said  deed  of  trust  be  foreclosed,"  etc  The  court 
then  orders  foreclosure  sale,  appointing  the 
clerk  as  special  commissloQer  to  carry  out  tbe 
order  of  sale.  There  Is  am^e  evidence  to  sus- 
tain the  chancellor's  findings,  and  the  decree 
was  proper  under  the  circumstances,  and  the 
same  Is  affirmed. 


STATB  ex  nL  SCHOOL  DIST.  OV 
PLATTSBURG  t.  BOWMAN,  County  Asses- 
sor. (Supreme  Court  of  Missouri,  Division  No. 
1.  Dec.  23,  1903.)  Appeal  from  Circuit  Court, 
Clinton  County;  A.  D.  Bumes,  Judge.  Man- 
damns  by  the  state  of  Missouri,  on  the  rela- 
tlon  of  the  School  District  of  Plattsburg, 
against  Phillip  V.  Bowman,  as  assessor  of 
taxes  for  Clinton  county.  From  a  jndgment 
for  respondent,  relator  appeals.  Affirmed.  W. 
a.  Berndon.  for  appellant.  Sandnsliy  &  San- 
dusky, for  respondent. 

MARSHAIjU  J.  This  Is  «  proceeding  Ij 
mandamus  to  compel  the  defendant,  as  assess- 
or of  taxes  for  Clinton  county,  to  correct  tbe 
assessments  involved  in  the  case  of  School  Dis- 
trict of  Plattsburg  v.  Bowman  et  al.  Oust  do- 
dded)  77  S.  W.  880,  so  that.  Instead  of  as- 
sessing said  personal  property  to  the  partner- 
ships that  own  It,  and  at  the  place  of  business 
ot  the  partnership,  the  property  shall  be  as- 
sessed against  the  members  of  the  firm,  each 
for  bis  proportionate  interest,  at  the  place 
where  the  members  severally  reside.  What 
was  said  In  tbe  case  just  decided  is  decisive  of 
this  case.  The  circuit  court  denied  the  per- 
emptory writ,  and  its  judgment  !•  righ^  and 
it  is  affirmed.  All  concur. 


STATE  V.  REAGAN.  (Court  of  Appeals  at 
St.  Louis,  Mo.  Dec.  1.  1903.)  Appeal  from  SL 
Louis  Court  of  Criminal  Correction  ;  L  A.  Ste- 
ber.  Special  Judge.  Indictment  charging  M. 
Reagan  with  crime  quashed,  and  the  state  ap- 
peals. Affirmed.  C.  P.  Williams,  for  the  State. 
J.  A.  Gerenz  and  Harry  A.  Wal^,  for  respond- 
ent. .  , 

RETBURN.  J.  This  case  presents  the  Iden- 
tical question  determined  In  State  v.  Gassard 
et  al.,  77  S.  W.  473,  decided  by  this  court.  For 
the  reasons  therein  stated,  the  Judgment  sus- 
taining the  d«nurrer  to,  and  quashing,  the  in- 
dictment, Is  affirmed. 

BLAND,  P.  J.,  and  GOODE.  J.,  concur. 


SWEENEY  et  aL  T.  WEBB  «t  aL  (Supreme 
Court  of  Texas.  Jan.  14,  1904.)  Application 
for  Writ  of  Error  to  Court  of  Civil  Appeals  of 
Flf^  Supreme  Judicial  District.  Suit  by  M. 
J.  Sweeney  and  others  against  G.  P.  Webb 
and  others.  Tbe  Court  of  Civil  Appeals  (Ttt 
S.  W.  766)  affirmed  a  judgment  for  defendants, 
and  plalntiSs  apply  for  a  writ  of  error.  Denied. 
C.  L.  Galloway,  Don  A.  Bliss,  and  Moseley  & 
Eppsteln.  for  applicants. 

GAINES.  C.  J.  We  think  the  application 
ftir  tbe  writ  of  enor  In  tiiis  case  should  be 
refused.  But,  In  ordw  to  prevent  misconcep- 
tion, we  deem  It  proper  to  say  that  we  have 
not  found  It  necessary  to  pass  upon  the  ques- 
tion whether,  if  the  statute  in  controversy  had 
been  nnconsdtntional,  the  plaintiffs  were  en- 
titled to  the  remedy  <^  injunction.  The  de- 
termination of  that  question  not  being  requi- 
site to  a  dedalon  of  the  case^  we  give  no  o^- 
ion  upon  It. 


ABTO  V.  STATB.   (Court  of  Criminal  Ap- 

e>als  of  Texas.  Nov.  25,  1803.)  Appeal  from 
Hminal  District  Court,  Harris  County;  J.  K. 
P.  GIlLiside,  Judge.  John  Arto  was  convicted 
of  theft  from  tike  person,  and  appeals.  Affirm- 
ed. Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
theft  from  the  person,  and  his  panlsbment  as- 
sessed at  confinement  in  the  penitentiary  for 
five  years.  Tbe  record  before  us  is  without 
statement  of  facts,  bill  of  exceptions,  or  motion 
for  new  trial.  The  indictment  is  good,  and  the 
charge  of  the  court  is  applicable  to  a  state  of 
facts  provable  under  the  indictment.  No  error 
appearing  in  the  record,  the  judgment  Is  afflrm- 


HODGE  T.  STATB.   (Court  of  Criminal  Ap- 

geals  of  Texas.  Dec.  0,  1003J  Appeal  from 
mith  County  Court;  Si  A.  Lindsey,  Judge. 
Cull  Hodge  was  convicted  of  aggravated  ns- 
qauit,  and  appeals.  Affirmed.  Howard  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of  an 
aggravated  assault,  and  fined  $100.  Tbe  only 
question  la  the  sufficiency  of  the  evidence.  Tbe 
state's  case  makes  out  an  aggravated  assntilt, 
while.  If  the  testimony  of  defendant  be  true, 
it  dearly  disproves  the  state's  case.  The  jury 
have  passed  upon  the  issue  so  made,  and  found* 
appellant  guilty.  We  do  not  feel  authorized 
to  disturb  th^  finding.  The  Judgmoot  la  af- 
firmed. 


PATTERSON  v.  STATE.  (Court  of  Crim- 
inal Appeals  of  Texas.  Dec.  2.  1903.)  Appeal 
from  District  Court,  McLennan  County;  Sam 
R.  Scott.  Judge.  Robert  Patterson  was  con- 
victed of  burglary,  and  appeals.  Affirmed. 
Howard  Kfartin,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  Is  a  conviction  for 
burglary.  Tbe  record  ccmtalns  neither  bill  of 
exceptions  nor  statement  of  tacts.  The  only 
contention  by  amtellant  in  his  motion  for  new 
trial  is  the  alleged  insuffideaey  of  the  evidence. 
No  error  appearing  in  tbe  record,  the  Judg- 
ment is  affirmed. 


SPARKS  V.  STATB.  (Court  of  Criminal  Ap- 
peals of  Texas.  May  27,  19(^.)  Appeal  from 
Criminal  District  Court,  Harris  County;  J.  K. 
P.  Gillespie,  Judge.  Howard  Martio,  Asst. 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  conricted  of 
theft,  and  his  ponisbment  assessed  at  confine- 
ment in  the  penitentiary  for  a  term  of  three 
rears.  The  record  Is  without  bill  of  exceptions 
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or  statement  of  facts.  The  charge  of  the  conrt 
fa  applicable  to  a  state  of  facts  provable  nnder 
the  Indictment.  The  complaints  in  the  motion 
for  new  trial  cannot  be  reviewed  aa  presented 
by  this  record.  No  error  appearinK  the  -Jnds- 
ment  la  afflrmed. 


BROWN  et  al.  t.  OITT  OP  GAIiVBSTON.* 

(Court  of  GItII  Appeals  of  Texas.  Oct  30, 
1908.)  Appeal  from  District  Court,  Galveston 
Ocmnty;  Wm.  H.  Stewart,  Judge.  Salt  by  A. 
A.  Brown  and  othMi  against  the  city  of  Oal- 
veetoD.  From  a  judgment  for  defendant,  plain- 
tiffs appeal.  Judgment  afflrmed.  See  76  S.  W. 
488.  Jamea  B.  &  Charles  J.  Stubbs,  for  ap- 
^lanti.  J.  Z.  H.  Scott,  C^tj  Atty.,  for  appel- 

GARBBTT,  C.  J.  The  judgment  of  tiie  court 
below  in  this  case  will  be  afflrmed.  In  accord- 
ance  with  the  answers. of  the  Supreme  Court 
to  questions  certified  to  it.  See  opinion  of  So- 
preme  Court,  delivered  June  26, 1908,  76  S.  W. 
48&  Affirmed. 


INTERNATIONAL  &  G.  N.  R.  00.  t.  KII*- 
GO.t  (Court  of  Oivil  Appeals  of  Texas.  Nov. 
11,  1903.)  Appeal  from  District  Court,  Mc- 
Lennan County;  Marshall  Surratt,  Judge.  Ac- 
tion by  R.  S.  Kil^  against  the  International 
&  Great  Northern  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. N.  A.  Stedman  and  W.  S.  Baker,  for 
appellant.  J.  B.  Yantis,  for  appellee. 

•Rehearlns  dtoled,  and  writ  of  error  denied  by 
Supreme  Court. 
tRehaarins  denied  December  a.  IMS. 


8TBBBTMAN,  J.  This  is  the  second  appeal 
In  this  case.  The  nature  of  the  suit  is  set  out 
in  the  former  opinion.  71  S.  W.  556.  Upon 
the  last  trial  appellee  recovered  judgment  for 
fSOO.  We  have  carefully  examined  the  record, 
and  believe  that  the  verdict  of  the  jury,  which, 
under  the  charge  of  the  court,  amounts  to  a 
ftnding  of  the  truth  of  all  the  material  allega- 
tiona  of  the  petition,  was  supported  by  the  evl- 
denee.  We  find  no  error  In  the  Jodsment,  and 
It  la  tter^bn  affirmed.  Affirmed. 


PIONEER  MILL  &  ELEVATOR  CO.  t. 
HOUSTON  &  T.  C.  B.  OO.  et  aL*  <Court  of 
avil  Appeals  of  Texas.  Nov.  11,  1903.)  Ap- 
peal from  McLennan  County  Court;  G.  B.  Ger- 
ald, Judge.  Action  between  the  Pioneer  Mill  & 
Elevator  Company  and  the  Houston  ft  Texas 
Central  BaUroad  Company  and  others.  From 
a  judgment  for  the  latter,  the  former  appeals. 
Afflnmsd.  J.  B.  Scarboronu,  for  appellant  J. 
W.  Terry  and  Andrewa  ft  Ball,  for  appelleea, 

FTSHEB,  0.  J.  The  facts  of  this  case  bring 
it  within  the  doctrine  announced  in  I.  &  G. 
N.  B.  B.  Co.  T.  Bergman,  64  S.  W.  999.  S 
Tex.  Ct.  Rep.  168,  and  G.,  C.  ft  8.  F.  Ry.  Co. 
V.  Darby  ft  Cauthen,  67  S.  W.  129,  4  Tex. 
Ot.  Rep.  246,  and  especially  Hunt  Broa.  t.  M., 
K.  &  T.  By.  Co.  (Tex.  Civ.  App.)  74  a  W. 
69.  The  facts  of  this  case  aro  almost  similar 
to  those  found  by  the  court  In  the  last  caae  cit- 
ed, in  whidi  a  writ  of  error  was  refused  by  the 
SniMfeme  Oourt.  We  find  no  error  in  the  rec- 
ord, and  the  jodgmmt  Is  affirmed.  Afflrmed. 

*R«liflarias  AsaM  nsnwilw  a,  IffHL 
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ABANDONMENT. 

Of  homestead,  see  "Homestead."  |  8. 
Of  appeal,  see  "Appeal  and  Error,"  |  9. 

ABATEMENT. 

Of  nuisance,  see  "Nuisance,"  H  1>  9L 

ABATEMENT  AND  REVIVAL 

Election  ot  remedy,  see  "Election  of  Remedies." 
Judgment  as  bar  to  another  action,  see  "Judg- 
ment," {  6. 

Right  of  action  by  or  against  personal  repre- 
sentative, see  "Executors  and  Administra- 
tors," i  8w  . 

f  1.   Defeats  amd  olijeotioiia  as  to  parties 
and  proeeedlmcs. 

InsufBciency  of  return  of  serTiee  of  Bum- 
moiis  on  foreign  corporation  held  not  ground  for 
abating  suit.— Walter  A.  Zelnicker  Supply  Oo. 
V.  Miestssippi  Cotton  Oil  Co.  (Mo.  App.)  321. 

I  S.    Deatih  of  party  tOtd  TOTiral  of  *«• 
tlon. 

Continuance  of  ' judgment  for  slander,  after 
reversal,  as  aecnrity  for  future  recovery,  so  as 
to  prevent  abatement  due  to  defeudant's  death, 
held  improper.— Irvine  t.  Gibson  (Ky.)  1106. 

ABDUCTION. 

See  "Seduction." 

ABSENCE. 

Of  witnesses  rround  for  continuance  Id  crimi- 
nal prosecution,  see  "Criminal  liaw,"  I  11. 

Suspension  of  running  of  statute  of  limitation, 
see  "Limitation  of  Actions,"  |  2. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
mentfi,  see  "Municipal  Corporations,"  fi  6. 

Compensation  for  takine  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Bminent 
Domain,"  }  2. 

Rights  in  hl^ways  In  general,  sae  "Higbways," 


ACCEPTANCE. 

Of  dedication,  see  "Dedication,"  f  1 
Of  gift,  see  "Gifts."  S  1. 
Of  goods  sold  in  general,  see  "Sales," 
Of  offer  to  sell,  see  "Sales,"  f  1. 


14. 


Annexation  of 
"Fixtures." 


ACCESSION. 

personal  to  real  property,  see 


ACCESSORIES. 

Criminal  reqionaibUity,  see  "Criminal  Law,' 
2. 

77  S.  W.— 72 


ACCIDENT. 

Cause  <a  death,  see  "Death,"  |  1. 

Cause  of  personal  Injuries,  see  "Negligwce,"  S 

ACCOMPLICES. 

Criminal  responsibility*  see  "Criminal  Law,"  I 
2. 

ACCORD  AND  SATISFACTION. 

See  "OfwqinHnise  and  Settlemot^;  "Bdease." 

ACCOUNT. 

See  "Account,  Action  on." 
Accounting   between   partners,   see  "Partner- 
ship." S  3. 

Accounting  by  assignee  for  benefit  of  credit- 
ors, see  "Assignmeats  for  Benefit  of  Credit- 
ors," §  2. 

Accounting  by  guardian  of  infant,  see  "Guard- 
ian and  Warc^"  I  3. 
Aooounting  by  receive,  see  "Receivers." 

ACCOUNT,  ACTION  ON. 

An  account  which  is  not  for  personalty  sold 
and  delivered  in  a  general  course  of  oiBaling 
cannot  be  prima  facie  proved  by  atSdavit,  un- 
der Rev.  St.  1879.  art.  220B.— Oden  &  Co.  v. 
Vaughn  Grocery  Co.  (Tex.  Civ.  App.)  &67. 

ACKNOWLEDGMENT. 

Of  debt  discharged  in  bankruptcy,  see  "Bank- 
ruptcy," 8  2. 

Operation  and  effect  of  admissions  aa  evidence, 
see  ••Criminal  Law,"  |  8;  "Evidence,"  |  6. 


ACQUIESCENCE. 

Estoppel  by  acquiescence,  see  "Estoppel,'' 

ACTION. 


S  1- 


Abatement,  see  "Abatement  and  Revival." 
Bar  by  former  adjudication,  see  "Judgment,"  { 

6. 

Champertons  agreement  as  defense,  see  **Cham- 

perty  and  Maintenance." 
Commencement  within  period  of  limitation,  see 

"Limiutlon  of  Actions,"  S  2. 
Concealment  of  cause  of  action,  see  "Limita- 
tion of  Actions,"  i  2. 
Counterclaim,  see  "Set-Off  and  Counterclaim." 
Election  of  remedy,  see  "Election  of  Remedies." 
(Tifts  of  rights  of  action,  see  "Gifts,"  S  1. 
.Turisdiction  of  courts,  see  "Courts." 
Limitation  by  statute  see  "Iiimitatioa  of  Ac- 
tions." 

Proceedings  in  which  depositions  may  be  taken, 

see  "Depositions." 
Review  oi  proceedings,  see  "Appeal  and  Er- 
ror";   "Certiorari";    "Exceptions,  Bill  of"; 
"Justices  of  the  Peace,"  §  2;  "New  Trial." 
§  Set-off,  see  "Set-Off  and  Counterclaim." 

1  Survival,  see  "Abatement  and  Beviral."  S  2. 
(1137) 
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Acttmu  between  parties  in  particular  relations. 

See  "Muter  and  Servant,"  S  9;  "Parrat  and 

Child";  "Partnership,"  I  8. 
Co-tenants,  aee  "Partition,"  S  1* 
Devisees,  see  "WilU,"  8  4. 

Actiom  by  or  ctaalnat  particular  olouet  of 
parties. 

See  "Brokers,"  S  2;  "Carriers,"  H  2-9;  "Coun- 
ties," §  4;  "DrngKists";  "Execatora  and  Ad- 
ministrators," I  «;  "Husband  and  Wife,"  $ 
2;  "Infants,"  |  3:  "Landlord  and  Tenant," 
I  8;  "Municipal  Conjoratlons,"  |  9;  "Part- 
nership," 8  2;  "Principal  and  Agent,"  S  3i 
"Railraada,r  H  %  4-6:  "Street  Ballroads,"  | 
6:  '^mpikea  and  Toll  Boads,"  1  2. 

Banks,  see  "Banks  and  Banking,"  8  !• 

Fen-T  companiee,  see  "Ferries,    8  1. 

Fordgn  corporations,  see  "Corporations,"  S  6. 

Heirs,  see  "Descent  and  Distribution."  8  2. 

Stobkholders.  see  "Corporations,"  ft  2. 

Surety,  see    Principal  and  Surety,    fi  S. 

Taxpayers,  see  "Counties,"  8  3. 

Telegrat^  or  telephone  companies,  see  "Tele- 
Kraphs  and  Tele^uine&"  |  1. 

Tnutees,  see  "Trusts,"  i  4. 

Particular  causes  or  grounds  of  actloTL 

Bee  "Assault  and  Battery."  8  1;  "Bills  and 
Notes  "  S  B;  "Death,"  8  1;  "False  Imprison- 
ment/' 8  1:  "Forcible  Entry  and  Detainer,"  8 
1;  "iFraud,"  8  2;  "Guaranty,"  §  2;  "Insur- 
ance," §8  7,  8;  "Libel  and  Slander,"  8  1; 
"Negligence,'' ft  3;  "Nuisance."  ftft  1.2:  "Taz- 
atlon/'  ft  6:  "Torts";  "Trespass";  '*Trow 
and  Oonvenion,"  ft  1;  "Work  and  Labor." 

Bonds,  of  guardian,  see  "Guardian  and  Ward," 
8  4. 

Breach  of  contract,  see  "Contracts,"  ft  6: 
"Sales,"  IS  7,  8;  "Vwdor  and  Purchaser,'' 
8  7. 

Breach  of  warranty,  see  "Sales^  I  8. 
Compensation  of  agent,  see  ''Principal  and 

Agent,"  S  2. 
Oompensatfon  of  broker,  see  "Brokers,"  ft  2. 
Deliver  of  forged  telegram,  see  "Telegraphs 

and  Telephones,"  ft  2. 
Fires  caused  by  operation  of  railroad,  see 

"RaUroads,"  ft  6. 
Injuries  cansed  by  maintenance  of  railroad,  see 
^Railroads,"  ft  % 

Injuries  to  animals  caused  by  operation  of 

railroad,  see  "Railroads,"  ft  S. 
Loss  of  passenger's  baggage,  see  "Carriers,"  ft 

9. 

Loss  of  serriccB  of  diild,  see  *?arait  and 

Child." 

Negligence  of  lessor,  see  "landlord  and  Ten- 
ant?' 8  3. 

Obstruction  of  easement,  see  "Easem^ts,"  ft  2. 
Personal  injuries,  see  "Carriers,"  ft  6;  "Colli- 
sion" ;  "Druggists" ;  "Master  and  Servant," 
8  9:  "Municipal  Corporations,"  ft  9;  "Rau- 
roads,"  8  4;  "Street  Railroads,"  ft  6;  "Tele- 
graphs and  Telephones,"  8  !• 
Possession  of  mor^aged  propwty,  sw  *XIhatlid 

Slortmges,"  ft  2. 
Price  ol  goods,  see  "Sales,"  ft  7. 


Price  of  land,  see  "Vendor  and  Parchaser,**  | 

6. 

Recovery  of  bank  deposit,  see  "Banks  and' 

Banking,"  8  1. 
Recovery  of  land  sold  hy  vendor,  sae  "Vendor 

and  Purchaser,"  8  6. 
RecovetT  of  valne  of  turnpike,  see  "Turnpikes 

and  ToU  Roads,"  8  1. 
Rent,  see  "Landlord  and  Tenant,"  8  4. 
Bervtees,  see  "Work  and  Labor.'^ 
Wrongful  attachment,  see  "Attachment,"  f  8. 

Particular /orms  q/"  action. 

See  "Account,  Action  on";  "Bjectment";  "Re- 

5 levin";  "Trespass,"  ft  1;  "TresBMi  to  Try 
!itle":  "Trover  and  Oonversim.^ 


PorMcutor/ormt  <if  speeCoZ  r€tkef* 
See  "Divorce";   "Injunction";    "Partition,"  f 

1* 

Abatement  of  nuisance,  see  "Nuisance,"  §  1. 

Alimony,  see  "Divorce,"  ft  3. 

Cancellation  of  deed,  see  "Deeds,"  ft  1. 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics* Liens,"  {  4. 

Establishment  and  enfoTcaneot  of  rfg^  of 
homestead,  see  "Homestead,"  |  4. 

Establishment  and  enforcement  vX.  tmat.  Me 
"Trusts,"  8  4. 

Establishment  of  boundaries,  see  "Boundaries," 

Establishment  of  will,  see  "WUls,"  8  2. 
Foreclosure  of  mortgage,  see  "Mortgages,"  ft  3. 
Reformation  of  written  instrument,  see  "Bef- 

ormation  of  Instruments." 
Setting    aside    fraudulent    conveyBnoe^  see 

"Fraadulent  Conveyances,"  ft  2. 
Setting  aside  will,  see  "WW*  8  2. 

PariAauXor  proceeding's  in  actions. 

See  "Continuance":  "Costs";  "Damages"; 
"Depositions";  "Evidence";  "Execution"; 
"Joaiiment";  "Jury":  "Lhnltation  of  Ac- 
tions"; "Motions";  ^'Parties";  "Pleading"; 
"Process";  "Reference";  "Rraioval  of  Oana- 
es";   "Stipulations";   "Trial";  "Venoo." 

Default,  see  "Judgment,"  ft  2. 

Notice  of  action,  see  "Process,"  |  2. 

Verdict,  see  "Trial,"  ft  6. 

ParUcuUtr  remedies  in  orincid«nt  to  ae^OTiw. 

See  "Attachment";  "Garcisbmoit";  "Injune- 
tion";  "Receivers";  "SequestratloD." 

ProoeedinffS  In  exercise  of  epeokAfwrUiletkm», 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 
Snita  in  Justices'  ooorts,  see  "Jaatices  of  the 
Peace,"  8  1. 

I  1.   Joinder.    spUttlaA    *r*'^s*^*f  w^Itb, 
ajid  seToranoe. 

Under  Rev.  St  Mo.  1889, 1  2040,  and  the  sUt- 
ute  relative  to  injunctions,  held,  that  one  may 
In  the  same  action  seek  to  abate  a  nolMnce  and 
pray  for  injunction  and  for  damacM— Bakier  T. 
McDaniel  ^o.  Sup.)  681. 

In  an  action  against  the  makers  of  a  note, 
A«Id  not  improper  to  join  as  defendant  a  third 

getaon  falsely  representing  that  the  makers 
ad  signed  the  note.'--Commercial  Nat.  Bank 
V.  First  Nat  Bank  (Tex.  Civ.  App.)  239. 

A  widow's  cause  of  action  to  set  aside  a 
fraudulent  judgment  in  an  action  for  the 
negligent  killing  of  her  husband  is  properly 
joined  with  her  cause  of  action  for  the  nefflt- 
ixnt  killing.— De  Garcia  v.  San  Antonio  *  A. 
P.  Bj.  Oo.  (Tex.  ar.  App.)  275. 

ACTION  ON  THE  CASE 

Sae  "TrvrpuM,"  8  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

The  cost  of  shoring  op,  nnderplnning.  or  tak- 
ing whatever  precautions  may  be  needed  to 
prevent  injury  to  adjacent  structures  from  ex- 
cavating, when  carefully  done,  falls  on  the  own- 
er of  the  adjacent  structures.— Cnrpenter  t.  Be- 
liance  Realty  Co.  (Mo.  App.)  1004. 

Responsibility  to  prevent  injury  resnltinff  from 
the  removal  of  earth  contiguous  to  bujldinics 
devolves  on  the  owner  of  the  buildings,  on  re- 
ceipt of  timely  notice  of  a  purpose  by  the  own- 
er of  the  contiguous  lot,  or  liis  Ucrasee,  to 
make  ah  excavation.— Garpentv  T.  Balwnoft 
Realty  Oo.  (Mo.  App.)  1004. 
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The  right  to  lateral  ' support  pertains  only  to 
the  ground  Itself  in  its  natural  state,  not  to 
incumberinK  buildines  or  improvements. — Car- 
penter T.  Reliance  Realty  Oo.  <Mo.  App.)  1004. 

The  owner  of  an  unimproved  lot,  or  bis  11- 
cenaee,  has  the  right  to  excavate  for  the  pur- 
pose (n  erecting  a  building  thereon,  by  using 
reasonable  care  and  giving  timely  notice  to  the 
owner  of  adjacent  buildings.— Carpenter  t.  Re- 
liance Realty  Oo.  (Mo.  App^)  lOOi. 


see 


ADJUDICATION. 

Operattm  and  effect  of  former  adjudication, 
lodgment."  U  6.  7. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "BxecutOEB  and  Ad- 
ministrators." 
Of  estate  of  ward,  see  "Guardian  and  Ward," 

ol  trust  property,  see  "Trusts,"  {  S. 


ADMIRALTY. 


See  "Shipping." 

ADMISSIONS. 

As  evidence  in  eivil  actions,  see  '*fllTidenee," 

As  evidence  in  ciiminal  prosecutions,  see  "Orim- 

inal  liaw,"  S  a 
In  pleading,  see  "Pleading."  |  2. 
To  prevent  continuance,  see  "Continnance." 

ADOPTION. 

Under  Ky.  St.  I  2072,  creditors  of  foster  par- 
ent held  not  entitled  to  reach  property  of  adopt- 
ed child,  because  paients  had  borne  her  main- 
tenance,—Anderson  r.  Mundo  ft  McOraw  OLj.) 

926. 

Adoption  of  a  child  in  one  state,  in  accordance 
with  the  laws  thereof,  held  to  entitle  such 
cliild  to  inherit  property  left  by  the  adopter  la 
another  state.— McColpin  v.  McGolpfaia  Es- 
tate <Tex.  Civ.  App.)  238. 

ADVANCEMENTS. 

See  Dweent  and  DIstrilmtlon,"  I  & 

ADVERSE  CUIM. 

To  TCol  property,  see  "Quieting  Titlo." 

ADVERSE  POSSESSION. 

See  "LlmitaUon  of  Actions." 

f  1.    Nature  and  reaolsites. 

Possesaion  by  the  donee  under  a  parol  gift 
will  ripen  into  a  fee-simple  title.— Owsley  t. 
Owsley  (Ky.)  897. 

Here  occupnnpy  by  donor  of  tract  of  land 
with  donee  held  not  to  preclude  latter  from  re- 
covering title  by  adverse  possession.— Owsl^  t, 
Owsley  (Ky.)  3fe7. 

Requisites  of  acquisition  of  title  by  adverse 
possession  are  actual  entry,  with  coutinuoiis, 
open,  adverse  poBsessioD.  accompanied  by  claim 
of  title.— Owsley  v.  Owsley  (Ky.)  897. 

Where  two  patents  lap,  actual  possession  of 
undiapated  portion,  while  claiming  the  lap,  held 
not  «uch  actual,  adverse  possession  that  fimita- 
tions  run.— Hall  v.  Blantoa  (Ky.)  1110. 

Evidence  htld  to  show  that,  wl-  e  two  pat- 
ents laro«d,  there  was  no  actnal,  ^.Iverse  hold- 


ing of  anr  portion  of  the  lap  by  the  Junior 
patentee.— Hall  v.  Blauton  (Ky.)  1110. 

Evidence  held  to  show  that  the  senior  patentee 
of  a  tract  held  actual,  adverse  possession  of 
the  whole  of  it  for  the  statutory  period.— Hall 
V.  Blanton  (Ky.)  1110. 

Possession  of  land  is  adverse  to  the  true  own- 
er under  the  10-year  statute  of  limitations, 
though  under  the  erroneous  belief  that  it  is  va- 
cant land.— Price  t.  Eardley  (Tex.  Civ.  App.) 

I  S>   Operation  and  eSeot. 

^Where  patents  lap.  actual  possession  of  part 
of  the  lap  by  semor  patentee  held  such  that 
Umitations  run  as  to  de  whole  of  it— Hall  t. 
Blanton  (Ky.)  1110. 

Tinder  Rev.  St  189S,  arts.  3843,  8344,  two 
persons  in  adverse  possoasion  of  160  acres  held 
to  liave  acquired  title  thereto,  though  on^  110 
acres  was  inclosed.— Price  r.  Eardley  CTex.  CIt, 
^H>.)  416. 

I  8.    Pleading,  cwld«B«e»  trial,  and  re- 
view. 

In  a  suit  to  try  title  to  land,  erldence  Md 
insufficient  to  establish  plaintUTs  title  as  against 

defendants,  who  were  fu  possession  under  color 
of  title.— Hays  v.  Barls  (Ky.)  706. 

A  plea  of  limitations  for  160  acres  only  of 
the  land  sued  for,  this  l>eing  claimed  on  a  na- 
ked possession;  is  insufficient ;  it  not  describing 
the  Uind.— OiddiDgs  v.  Fischer  (Tex.  Sap.)  209. 

Refusal  to  submit  guestion  of  adverse  poases- 
rion  in  trespass  to  try  title  held  error,  whwe 
the  evidence  tended  to  show  such  possession  of 
a  portion  of  the  lot  in  controversy.— Haigler  t. 
Pope  (Tex.  Cttr.  App.)  1039. 

ADVERTISEMENT. 

Pnbltcatlwi  of  proeeei,  lee  "ProoeM,"  1  % 

AFFIDAVITS. 

See  "Depositions." 

/n  particular  proeeadiftgi; 

See  'KVmtlnuance." 

For  publication  of  process,  see  "Process,*'  |  2. 
Terincation   of  information,  see  "Indictment 

and  Information,"  S  2. 
Verification  of  pleading,  see  "Pleading,"  {  6. 

AFFRAY. 

Former  je<v>ardy,  see  "Crhnlnol  Law/'  |  B. 

AGENCY. 

See  "Principal  and  Agent" 

AGGRAVATED  ASSAULT. 

See  "Asault  and  Battery,"  6  2. 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

IrrigaUon,  see  "Waters  and  W^ter  Courses," 
f  4. 

AIDER  BY  VERDICT. 

In  dvil  actions,  see  "Pleading,"  |  A. 
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ALIBI. 

Instroctloiu  as  to,  see  "Criminal  Law,"  {  18. 

ALIMONY. 

See  "Divorce,"  §  3. 

ALLOWANCL 

Of  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  I  3. 

To  BurriTiiig  wife,  husband,  or  ctUldren  of  de- 
cedent, see  "Executors  and  Admiautraton," 
13. 

ALTERATION. 

Of  geosraphical  or  _poIitical  divisions,  see 
"GouDties,"  S  li  "Schools  and  SchoM  Dis- 
tricts," S  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instrnments." 

An  aiQ)eal  bond  held  snfflcient,  in  the  absence 
of  a  showing  that  alterations  on  its  face  were 
made  after  its  execution.— ParshaU  T.  Olark 
(Tex.  GiT,  Am.)  437. 

AMENDMENT. 

Of  b7'lawB  of  insurance  assodation,  see  "Id- 

tiiirance,"  S  8. 
Of  statute,  see  "Statute,"  §  4. 

or  particular  legal  proceedingB. 
See  "Indictment  and  iDformation,"  S  5;  "Plead- 
ing," i  5. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  E^ror,"  S§  6.  6. 

Pleading  on  appeal  from  jnstice's  court,  see 
"Jnatices  of  the  Peace,"  S  2. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Appeal  and  Er- 
ror," I  1;  "Courts,"  f  2. 

ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,'*  t  8. 
Exemptions  of  domestic  animals,  see  "Exemp- 
tions," i  1. 

Injuries  from  operation  of  railroads,  see  "Raii- 
roads,"  8  5. 

Necessity  of  requesting  Instructions  in  action 
for  Itilling  of  live  stoclt  (or  purpose  of  re- 
view, see  "Appeal  and  Error,"  S  2. 

Evidence  held  insufficient  to  support  a  con- 
viction, under  Peu.  Code  1895,  art.  913,  for 
willfully  driving  cattle  from  their  accustomed 
range.— Newport  v.  State  (Tex.  Cr.  Aw*)  224. 

ANNULMENT. 

Of  wiU,  see  "WUls,"  I  2. 

ANSWER. 

In  pleading,  see  "Pleading,"  {  2. 

APOTHECARIES. 

See  "Drnggists." 

APPEAL  AND  ERROR. 

See  "Certiorari";  "Exceptions,  Bill  of;  "New 
Trial." 


Alteration  of  aptwal  bond,  see  ''Alteration  of 

Instruments." 
Afi^ellate^^urisdiction  of  particular  courts,  see 

Costs,  8«  "Sorts,**  I  3. 

Recognizance  on  appeal  In  frtmimii  prosecu- 
tions, see  "Criminal  I^w." 

Review  of  proceedings  of'JnsticeB  of  tbe  peaea^ 
see  "Justfces  of  the  Peace,**  f  2. 

Review  in  partftnUor  dvU  actions. 
See  "Forcible  Entry  and  Detainer,"  {  1. 
By  or  against  infaiit  see  "Infants,"  |  & 

Review  in  tpecUU  jn-oceedingt. 

See  "HaboRs  Corpus,"  |  1. 

Accounting  by  guardian,  see  "Guardian  and 

Ward,"  S  3. 
Assessment  of  taxes,  see  "Taxation,"  |  5. 

Reoteuj  cf  criminal  prosecutlona. 
See  "Criminal  Law,"  81  21-24;  "Honadde." 
8  9. 

I  1.  Deelslons  reTlewalile. 

Where  a  judgment  against  a  guardian  impos- 
ed a  lien  on  real  estate,  the  Court  of  Appeals 
had  jurisdiction  of  an  appeal  therefrom,  without 
regard  to  the  amount  of  the  judgment.— Bybee's 
Ex'r  T.  Poynter  (Ky.)  698. 

An  informal  judgment  on  demurr^  T*eld  not 
a  final  judgment,  from  which  an  apiteal  will 
lie.-Akins  v.  Hicks  (Mo.  App.)  86. 

Where  damages  recovered  for  delay  of  a  tel- 
egraph company  in  transmitting  a  message,  to- 
gether with  interest,  amounts  to  over  $100,  the 
cause  is  appealable  to  the  Court  of  CItU  Ap- 
peals.—  Western  Union  Tel.  Co.  t.  Noland 
(Tex.  Civ.  App.)  1031. 

I  X.    Presentatlom  aad  nsorvaUoa  Im 
lower  eonrt  of  cronnds  of  rerlew. 

Objection  to  aufflcienc^  of  petition  by  sales- 
man to  recover  commission  held  too  late  on 
pes].— Albin  Co.  v.  Kuttaer  (Ky.)  181. 

A  party  cannot,  on  appeal,  question  the  own- 
ership of  land,  as  alleged  In  the  petition  and  not 
denied  In  the  answer.— Louisville  &  N.  B.  Co.  T. 
Brooks  (Ky.)  683. 

Objectionable  questions  and  answers  in  a 
deposition,  unless  excepted  to  specifically  and 
such  exceptions  appear  in  the  bill  of  evidence, 
xvili  not  be  considered  on  appeal. — Louisville  & 
C.  Packet  Oo.  v.  BottorfE  (Ky.)  920. 

In  an  action  by  a  foreign  corporation,  plain- 
tiff Tield  not  entitled  on  appeal  to  quetition  the 
validity  of  Rev.  St.  1899,  88  1025,  1026,  reqiiir- 
iDg  foreign  corporations  to  obtain  a  certificate 
authorizing  them  to  do  business,  not  having 
raised  such  point  below.— Pay  Proit  Co.  t.  Mc- 
Kinney  (Mo.  App.)  160. 

An  appellant  held  not  entitled  to  complain 
that  a  transcript  of  the  testimony  on  a  former 
trial  was  erroneously  admitted  in  evidence, 
instead  of  being  used  merely  to  refresh  the 
memory  of  a  witness.— Dice  v.  Hamilton  (Mo. 
Sup.)  W». 

A  party,  objecting  to  the  finding  of  a  refere*-. 
must  except  to  the  overruling  o(  bis  exceptions, 
and  object  in  his  motion  for  a  new  trial,  tu 
make  the  objection  available  on  ai^eal.— -Ar- 
kansas Land  Go.  T.  Ladd  (Ho.  App.)  322. 

The  objectiou  that  a  verdict  is  excessive  can- 
not be  considered  on  appeal,  unless  it  is  made  a 
ground  for  a  new  trial. — Turney  v.  Baker  (Mo. 
App.)  479. 

Where  no  exception  ia  saved  to  the  refusal  of 
a  new  trial,  exceptions  saved  during  the  trial 
cannot  be  considered  on  appeal.— Parsons  v. 
John  U  Clark  &  Co.  (Mo,  Ap^.)  582. 

Under  Rev.  St.  1899.  S  2867,  providing  for 
recoveiy  against  railroada  for  killing  live  stock. 
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issue  whether  the  engineer  of  the  locomotive 
which  killed  the  stock  conld  have  discovered  it 
on  the  track  by  the  exercise  of  ressonable  care 
In  time  to  have  prevented  the  IdlUnc  cannot  be 
raised  for  the  first  time  on  appeaL—Redmond 
V.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.  App.)  76a 

SutHciency  of  nffldavit  to  plea  cannot  be  qnes- 
tiooed  for  the  first  time  on  appeal.— Dyer  v. 
Winston  (Tex,  Civ.  App.)  227. 

Negligence  of  mast^  in  failing  to  provide  aaf- 
fioient  number  of  men  to  do  the  work  Jield  not 
available,  under  pleadings  and  assignments  of 
error,  on  appeal  by  servant  from  judgment  for 
master  in  action  for  Injiiries.—Hettich  v.  Hillje 
(Tex.  Civ.  App.)  641. 

8  3.    R«qiilsite«    and    prooe«dins»  'ov 
tTflnsfer  of  oanse. 

An  appeal  from  probate  court  to  circuit  court 
held  properly  dismissed.  —  Bonner  v.  Gorman 
(Ark.)  m. 

By  express  provision  of  Rev.  St.  1899,  S  812. 
failure  to  perfect  appeal  in  the  prescribed  time 
is  cause  for  affirmance,  unless  good  cause  to 
the  contrary  be  shown.— Long  t.  Hawkins  (Mo. 
Sup.)  77. 

An  appeal  bond  held  conditioned  to  pay  all 
costs  below  and  on  appeal.— Oiddings  t.  Eisdl- 

er  (Tex.  Sup.)  209. 

An  appeal  bond  executed  by  joint  principals 
Md  binding  as  to  the  principal,  who  is  a-  party 
to  the  actton.  ~  Farshall  t.  Clark  (Tex.  Oiv. 
App.)  437. 

I  4.   Effect  of  transfer  of  eanse  or  pro- 
ooedlBga  tkerofor. 

Bnccessful  party's  filing  record  in  Supreme 
Court  for  affirmance,  on  unsuccessful  party's 
failure  to  perfect  appeal  below,  held  unneces- 
sary.—State  V.  Thomas  (Tenn.)  667. 

I  6.   Record  and  prooeedlms*  not  in  rec- 
ord. 

Oral  testimony  cannot  by  a  nunc  pro  tunc 
order  bo  made  part  of  the  record  after  the  ren- 
dering of  the  decree,  no  effort  to  that  end  hav- 
ing been  previously  made. — Tucker  v.  Haw- 
kins (Ark.)  902. 

Certified  agreed  statement  of  facts,  with  find- 
ings and  judgment,  appeal  bond,  and  assign- 
ments of  error,  held  sufficient,  without  plead- 
ings, under  Rev.  St.  1895,  art.  1293,  to  require 
consideration  of  appeal— Scott  Slau^ter 
(Tex.  Sup.).  949. 

Fact  of  introduction  of  deed,  omitted  from 
statement  of  facts,  held  not  presraitahle  to  Su- 
preme Court  on  motion  for  rehearing,  notwith- 
standing agreement  of  counsel  and  certificate 
of  trial  judge.— Williamson  v.  Work  (Tex.  Civ. 
App.)  2(16. 

Delay  in  filing  transcript  held  not  sufficiently 
excused  to  allow  the  filing,  under  Sayles'  Ann. 
Civ.  St.  1897,  art  1015,  more  than  90  days  after 
the  perfecting  of  the  appeal.— Faux  v.  Lamaire 
(Tex.  Civ.  App.)  439. 

I  5^           Heoeasltr  of  blU  of  exoeptloiu, 

ease,  or  statemmt  of  facta. 

Judgment  on  an  agreed  statement  of  facts 

cannot  be  reviewed,  in  the  absence  of  a  bill  of 
exceptioua.— Stempel  Fire  Extinguisher  Mfg. 
Co.  V.  National  Fire  Ins.  Co.  (Mo.  App.)  334. 

Where,  on  appeal,  there  is  no  statement  of 
facts,  alleged  error  in  refusing  to  charge  that 
there  was  no  evidence  of  partnership  was  not 
reviewable.— Avocato  v.  Dell  *Ara  [X^t.  GIv. 
App.)  47. 

A  judgment  recital  held  not  to  contain  all 
the  evidence,  so  as  to  dispense  with  the  neces- 
sity for  a  statement  of  facts,  on  appeal. — De 
riarciu  V.  San  Antonio  &  A.  F.  Ry.  Go.  (Tex. 
Civ.  App.)  275. 

Order  of  a  court  charging  costs  against  an  es- 
tate in  a  proceeding  determined  adversely  to  the 


adminlBtratrix  held  not  reversible,  in  the  ab- 
sence of  a  statement  of  facts.— Plerson  v.  Blan- 
ton  (Tex.  Giv.  App.)  433. 

I  6.    —  Qneetiona   preecnted    for  re* 
tIow. 

On  appeal  from  a  judgment  for  defendant  in 
ejectment.  In  which  none  of  the  title  papers 
are  copied  in  the  record,  and  there  is  nothing 
to  show  plaintiffs  title,  the  verdict  for  defMid- 
ant  cannot  be  disturbed.— Bowman  T.  Moss 
(Ky.)  184. 

Where  there  Is  no  bill  of  exceptions,  there 
is  nothing  to  review  on  appeal,  except  the 
sufficiency  of  the  petition,  which  was  demurred 
to,  and  the  sufficiency  of  the  pleadings  to  sup- 
port the  judgment— Berea  College  v.  Powwl 
(Ky.)  381. 

An  appeal  on  the  record,  in  the  absence  of  a 
bill  of  exceptions,  held  to  restrict  the  court  to 
a  review  of  questions  arising  on  the  f&ce  of 
the  record.— Strauss  v.  St.  Louis  Transit  Co. 
(Mo.  App.)  156. 

Conclusions  of  fact  are  conclasive  on  appeal, 
in  the  absence  of  a  atatement  of  facts.— East  v. 
Houston  &  T.  Gent.  R.  Go.  (Tex.  OIt.  App.) 
646. 

I  7.   AssiiKiiiaont  f>f  errors. 

An  assignment  of  error  complaining  of  two 
different  rulings,  not  related  to  each  other, 
cannot  be  considered.— Qalveston,  H.  &  S.  A. 
Ry.  Go.  V.  Fales  (Tex.  Civ.  App.)  234. 

An  assignment  of  error  raising  a  question  of 
fact,  being  without  a  statement  to  support  it. 
as  required  by  rule  31  (31  S.  W.  vii),  will  not 
be  considered. — International  &  O.  N.  R.  Co.  t. 
Thompson  (Tex.  Civ.  App.)  4S9. 

A  verdict  charged  to  be  excessive  will  be  re- 
viewed on  appeal,  notwithstanding  the  assign- 
ment of  error  objecting  thereto  is  general  and 
multifarious.— Galveston,  H.  &  S.  A.  Ry.  Go.  v. 
Appel  (Tex.  Civ.  App:)  685. 

Defendants  cannot  assign  error  to  the  judg- 
ment in  favor  of  codefendants,  where  t^ey  have' 
asserted  in  their  pleadings  no  right  or  equity 
against  either  of  such  codefendants.— McCabe 
&  Stein  V.  Farrell  (Tex.  Civ.  App.)  1049. 

5  8.  Briefs. 

The  failure  of  appellant  to  file  his  brief  in 
the  court  below  within  the  time  required  by  the 
statute  -held  waived  by  appellee.— Han  Antonio 

6  A.  P.  Ry.  Co.  T.  Tnmham  (Tex.  Civ.  App.) 
625. 

Appeal  dismissed  for  failure  to  file  briefs 
within  the  statutory  time. — San  Antonio  &  A. 
P.  Ry.  Co.  V.  Brock  (Tex.  Civ.  App.)  953. 

Question  of  sufflciency  of  evidence  held  re- 
viewable on  the  briefs,  though  appellant  disre- 
garded rules  of  court  in  their  preparation.— 
Masterson  v.  Heitmann  &  Co.  (Tex.  Giv.  App.) 
983. 

8  9.   DinHlaaal.  withdrawal,  or  aban- 

donment. 

One  against  whom  a  judgment  was  rendered 
cannot  prosecnte  his  appeal  therefrom,  when, 
after  the  appeal  was  granted,  a  new  trial  was 
awarded  and  the  judgment  set  aside. — Owsley 
V.  Owsley  (Ky.)  402. 

810.  Bevlew. 

Decision  as  to  the  law  on  former  appeal  held 
binding  on  second  appeal.— Vnnceburg  &  S.  L. 
TumpFke  Road  Go.  v.  Maysville  &  B.  S.  R.  Co. 
(Ky.)  1118;  Same  v.  Bruce,  Id. 

Judgment  will  not  be  reversed  for  variance. 
In  the  absence  of  a  showing,  under  Rev.  St. 
1890,  8  655,  providing  that  no  variance  shall  be 
deemed  material,  unless  proved  so  by  affidavit. 
— Ilannon  v.  Sc.  Louis  Transit  Co.  (Mo.  App.) 
158. 
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111.         Scop*  aa<  •xtamt  im  neneraL 

Order  grantiog  new  trial  held  to  mean  Bimplr 
that  the  teBtimooy  offered  by  plaintiff  waa  in- 
sufficient to  support  the  verdict,  when  consid- 
ered with  that  offered  by  defendant.— Somei^ 
TUle  T.  Stockton  (Mo.  Sup.)  298. 

Where  there  was  no  objection  to  evidence,  and 
no  instractiona  aaked,  uie  only  qaestioa  that 
can  be  reviewed  oo  appeal  Is  the  sufficiency  of 
the  evidence  to  BUpport  the  finding.— Buck  t. 
Bndkott  (Mo.  App.)  85. 

i  12.  ^—  Vartioa  entltleil  to  alloco  mmvr. 

An  appellant  held  not  entitled  to  complain 
that  a  transcript  of  the  testimony  on  a  former 
trial  was  erroneously  reteired  in  evidence^  be- 
cause it  had  not  been  made  a  part  of  the  rec- 
ord of  former  case  by  bill  of  exceptions. — Dice 
V.  Hamilton  (Mo.  Sup.)  299. 

An  appellant  cannot  complain  of  instmctions, 
because  Inconaistent  with  Inatmctions  given  in 
her  favor,  where  the  Inconsistency  is  oecause 
of  OToneoos  statement  in  her  Instructions.- 
Pehlhaaer  t.  Oity  of  St.  Lonis  (Mo.  Snp.)  843. 

Party  to  a  cause,  moving  for  order  that 
stenoxraptier  transcribe  notes  taken  on  trial, 
that  oe  might  make  up  a  statement  of  facts, 
Md  not  entitled  to  complain  of  conrt'a  refusal 
to  grant  the  motion^AIlen  T.  Hanard  (T^. 
Glr.  App.)  268. 

A  party  who  secures  tiie  glTins  of  a  charge 
submitting  a  certain  issue  cannot  complain  that 
another  instruction  was  given  submitting  such 
issue. — ^Bitter  v.  Butchers'  &  Saloon  Men's  Ice 
Mfg.  Ass'n  (Tex.  Civ.  App.)  423. 

Where  one  defendant  appeals,  without  com- 

Itlaining  of  a  Judgment  for  costs,  one  appel- 
ee,  plaintifE  below,  cannot  have  It  reviewed 
without  a  cross-appeal.— Jamison  v.  New  York 
ft  T.  Land  Co.  (Tex.  Qt.  App.)  960. 

Where  evidence  Is  exclnded,  but  subsequent- 
ly its  introdnction  is  permitted,  the  party  of- 
fering it  should  introduce  it.  Instead -of  refus- 
ing to  do  so  and  relying  on  appeal  on  his  ex- 
ception to  the  exclusion.— Strohmeyer  Wing 
(Tex.  Civ.  App.)  977. 

The  CO  art  AeU  not  entitled  to  review  on  cross- 
asdgnmeota  of  error  a  judgment  aa  to  a  breach 
of  warranty  in  an  action  consolidated  with  an 
lodepmdent  action  betvt^een  the  same  parties 
as  to  a  trust  agreement;  the  appeal  being  sole- 
ly from  the  judgment  as  to  the  trust  .agree- 
ment—Foster V.  Boas  (Tex.  Civ.  App.)  990. 

1 13.  ^—  lHM»tio»  of  lower  eovrt. 

The  court  on  appeal  will  not  Interfere  with 
the  discretion  of  toe  circuit  court  in  granting  or 
refusing  new  trials  on  account  of  newly  discov- 
ered pu<d  evidence,  unless  the  discretion  is  pal- 

SMj  abused.— Loaisville  ft  0.  Packet  Oo.  t. 
(ulUgan  (£y.)  704. 

Discretion  of  court  in  granting  new  trial  will 

be  overruled  on  appeal,  where  there  was  no 
evidence  to  support  any  other  verdict  than  that 
rendered.— Ottomeyer  v.  Pritehett  (Mo.  Sup.)  62. 

The  granting  of  a  new  trial  for  excessive 
damages  will  not  be  disturbed  on  appeal,  un- 
less it  is  manifest  that  the  trial  court  has 
abused  its  discretion.—Friedman  t.  Pnlitser 
Pnb.  Co.  (Mo.  App.)  340. 

The  refusal  of  a  new  trial  for  a  disqualifica- 
tion of  a  Juror  by  failure  to  pay  his  poll  tax 
held  no  ground  for  reversal  on  appeal.— Alex- 
ander ft  Kneeland  v.  Von  Koehring  (Tex.  Civ. 
App.)  629. 


—  QuMt 


uMtloiu  of  f  «et.  verdlota,  «md 


Ghanoeilor**  findings  will  not  be  disturbed  on 
appeal,  nnlese  they  anitear  to  be  clearly  against 
the  evidence.--Oreer  v.  Fontaine  (Ark.)  &tL 


A  verdict  on  conflicttM  erldenoe  will  not  be 
set  aside.- Western  A  Soudiera  Ufe  Im.  Go. 

V.  Brennan  <£y.)  378. 

The  Supreme  Court  will  not  interfere  with 
the'  chancellor's  findings  of  itiCt,  upon  whidi 
credits  allowed  to  a  trustee  are  baaea.r-OwaI«y 
V.  Owsley  (Ky.)  394. 

Whwe  evidence  Is  conflicting,  tiie  findinc  of 
the  trial  court  win  \»  anstained.— Loolavllle  ft 
N.  R.  Go.  T.  Brook!  (Kr.)  688. 

The  Supreme  Gonrt  cannot  dlstorb  tlie  find- 
ing of  the  jury  on  the  question  of  damageSi 
based  on  coofiicting  evidence.— Lonlsville  ft  N. 
B.  Co.  V.  Cumnock  (Ky.)  933. 

Where  there  was  nothing  to  indicate  that  the 
verdict  of  the  Jury  tn  a  personal  injury  action 
waa  not  the  result  of  calm  judgment,  the  court 
on  appeal  will  not  disturb  it  as  exceaalve— 
Parks  V.  St  Louis  ft  S.  By.  Co.  (Mo.  Sup.)  70. 

In  actions  at  law  the  Supreme  Court  will  not 
weigh  the  snffldency  of  evidence.— Sanders  v. 
Xorth  End  Bnllding  ft  Loan  An'n  (Ma  Snp.) 
833. 

The  findings  of  the  jury  on  conflicting  evi- 
dence are  conclusive  on  appeal. — Interstate 
Hotel  Co.  V.  Woodward  &  Burgess  AmusemHil 
Co.  (Mo.  App.)  U4. 

The  finding  of  a  referee  will  not  be  dis- 
turbed on  appeal,  when  supported  by  snbstaD- 
tlal  evidence. — Arkansas  Land  Co.  v.  Ladd 
(Mo.  App.)  322. 

A  jury's  finding,  based  on  conflicting  evidence 
and  approved  by  the  trial  coort,  is  concltisive 
with  the  appellate  court—Peterson  t.  West- 
man  n  (Mo.  App.)  lOlG. 

Where  there  is  evidence  sofflcient  to  snpport 
the  findings  of  the  court,  the  court  on  appeal 
will  not  disturb  them  simply  because  there  is 
evidence  to  justify  a  different  concioaion.— San- 
ders V.  Rawlings  (Tex.  Ctv.  App.)  41. 

Findiog  of  trial  coort  that  certain  Improve- 
ments placed  on  real  estate  were  personalty 
held  not  conclusive  on  appeal.— Watson  t.  Uazk- 
ham  &  Reese  (Tex.  Civ.  App.)  660. 

Verdict  in  personal  injury  case,  based  on 
Eome  evidence  of  negligence,  held  not  revenibW 
on  appeaL— Boettler  v.  Tumlinson  (Tsk.  <Sv. 
App.)  104. 

{16.  Euvlaas  error  1b  ceaeraL 

In  ejectment  error  in  discharging  the  Jury, 
on  the  ground  that  the  case  was  one  In  eq- 
uity, held  harmless,  under  Rev.  St  1899,  I  86o; 
judgment  having  been  properly  rendered  In  f»- 
vor  of  plaintiff.— Hall  v.  ^all  (Mo.  Sup.)  733. 

Defendant  in  personal  injury  action  kdd  not 
pr^odiced  by  croaa-examination  of  his  expert 
medical  uritiMss  to  effect  that  attending  phyu- 
cians  were  more  competent  to  form  opinion.— 
Robinaon  t.  St  LonIs  ft  S.  By.  Go.  (Mo.  App.) 
498. 

To  permit  the  jury  to  take  with  them  a  eo^r 
of  a  telenam  alleged  to  have  been  delayed  m 
delivery  mM  not  rirejndidal  wror.— Westm 
Union  Tel.  Co.  v.  Shaw  (Tex.  GIt.  App.)  438. 

On  appeal  by  plaintiff  from  a  Jadgment  for 
him,  on  the  ground  of  inadequacy  of  the  ver- 
dict, error  tn  rulings  on  evidence  oo  Issues 
found  in  his  favor  is  harmlesa.— Far1»  t.  Mis- 
souri, K.  ft  T.  By.  Oo.  of  Texas  (Tex.  Civ. 
App.)  1040. 

I  16.  —  Harmless  caror  la  pleadiasa. 

Omission  of  verification  of  pleading  cannot 
be  held  anprejodldal,  in  absence  of  biU  of  ex- 
ceptions.—Berea  College  V.  Powell  (Ky.)  382. 

Error  In  striking  out  special  defeiues  in  tres- 
passes to  try  title  held  harmlaaa.— NowHa  v. 
Hall  (Tex.  &w.  App.)  419. 
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I  IT.  — —  HsnnilHs  arm  la  adadaalom  ot 

widenoa. 

The  jni?  baving  ftrand  a  will  invalid  on  the 
ground  ot  unsound  mind,  slone,  improper  ad- 
mission  of  eridence  on  undue  influence  held 
harmleac— Staggoaborg  t.  Stagg«ib(»v  (E;.) 
173. 

Admi  :e4on  of  certain  evidence  in  an  action 
asainst  a  street  rallwa;  for  injuries  to  a  hack 
Aeld,  in  view  of  subseqoent  inatructioDB  and  the  ' 
Terdict  rendered,  not  prejudicial.— South  Cot-  i 
ington  &  a  St  R7.  Oo.  v.  McHogh  (E^.)  202.  j 

The  evidence  of  a  witness.  In  an  action ' 
against  a  city  for  injuries  BUstained  hj  reason 
of  a  defective  sidewalk,  held  not  prejudicial  to 
the  city.— O'NelU  v.  Kansaa  City  (Mo.  Sup.) 

m. 

In  action'  on  notes,  admission  of  certain  evi- 
deoce  that  piaintiff  nad  stated  to  witness  that 
he  had  louied  money  to  defendant  held  not  prej- 
adicial  error. — Sanders  v.  North  End  Building  I 
&  Loan  Ass'n  (Mo.  Sup.)  883. 

In  action  on  notes,  where  defenae  was  for- 1 
gery,  admissioD  of  an  abandoned  answer  set-  [ 
ting  up  want  .of  consideration  held  not  error.—  - 
Sanders  t.  North  Ebd  Building  &  Loan  Asa'n  , 
(Mo.  Sup.)  838.  I 

In  an  action  against  a  street  railway  com- 1 
pany  for  injuries  sustained  by  a  passenger,  ow- 
ing to  his  haTing  been  thrown  from  a  car  by  . 
the  conductor,  uie  erroneous  admission  of  a 
statraMUt  ckF  the  conductor,  made  shortly  after 
the  occurrence,  held  harmless. — Qotwald  v.  St. 
Loula  Transit  Co.  (Mo.  App.)  125. 

Admisrion  of  part  of  a  letter  from  plaintiffs  to 
defendant,  not  stating  any  fact,  bnt  merely  mak- 
ing an  argument  in  their  favor,  wliich  they  or 
their  attorneys  might  have  made  at  the  proper 
time,  held  harmless.— Baker  t.  Pulitzer  Pub. 
Co.  (Mo.  App.)  686. 

Where,  In  a  case  tried  to  the  court,  the  onlv 
definite  evidence  furnishing  basis  tor  the  judg- 
ment was  hearsay,  which  the  court  ruled  ad- 
missible, it  could  not  be  presumed  that  lie  dis- 
regarded it,  and  based  his  judgment  on  the 
indeSnite  evidence.— International  &  G.  N.  R. 
Co.  V.  Startr  (Tei.  Sup.)  1. 

Where  there  is  competent  evidence  to  support 
the  judgment  in  a  case  tried  to  the  court,  the 
admission  of  incompetent  evidence  is  not  ffround 
for  reversal.— International  ft  G.  N.  R.  Co.  t. 
Htartz  (Tex.  Sup.)  1. 

Admission  of  evidence,  in  action  against  sure- 
ty, aa  to  consideration  for  written  contract  re- 
eitiDg  conaideratlon,  hOd  not  ground  for  re- 
TBTsal.— Stanley  v.  Evans  (Tex.  GIt.  App.)  17. 

Erroneous  admission  of  evidence  held  barm- 
less,  the  judgment  showing  it  was  based  on 
other  e^-idence. — Price  v.  Oatman  (Tex.  Civ. 
App.)  258. 

Evidence  as  to  the  distance  in  which  a  train 
properly  equipped  could  be  stopped  held  harm- 
leas,  the  cattle  with  whi<^  It  collided  having 
been  less  than  that  distance  from  the  train 
when  discovered. — International  &  G.  N.  R.  Co. 
V.  Thompson  (Tex.  Civ.  App.)  439. 

Admission  of  improper  evidence  in  a  nonjury 
case  held  ground  for  reversal.— Erwin  v.  Arch- 
enhold  Co.  (Tex.  Oiy.  App.)  823. 

Admission,  in  action  on  county  treasurer's 
bond,  of  certahi  portion  andftor't  report,  held 
barmlesa  error.— Harper  t.  Harion  County  (Tex. 
CiT.  App.)  1044." 

{  18.  —  Hamlaaa  enoor  is  axeluloa  of 

•TidMMe. 

The  error  in  exduding  from  a  hypothetical 
question  an  element  in  the  case  held  harmless 
error,  In  view  of  the  witness*  testioiony  on 
croas-examination.— Meeker  v.  Metropolitan  St. 
Br.  Oo.  (Mo.  Sup.)  68. 


The  error,  If  any.  In  excluding  evidence,  is 
cured  by  the  subsequent  admission  of  such  evi- 
dence-Meeker T.  Metropiditan  St.  By.  Co. 

(Mo.  Sup.)  58. 

The  error  in  excluding  evidence,  which  is 
subsequent^  admitted,  is  harmless.— Missouri, 
K.  ft  T.  By.  Co.  V.  McGutcheon  (Tex.  Oiv. 
App.)  282. 

In  action  against  admlalstrator  on  note  of  his 
intestate,  the  exclusion  of  certain  evidence  held 
not  prejudicial,  even  though  erroneous. — ^Adam 
V.  Sanger  (Tex.  Civ.  App.)  064. 

The  sustaining  of  an  objection  to  an'  inter- 
rogatory in  a  witness'  deposition  is  barmlesa, 
where  the  witness  is  subsequently  placed  on 
the  stand  and  testifies.— Sherman  Oil  &  Cot- 
ton Co.  V.  Dallas  on  ft  Refining  Oo.  (Tex. 
Civ.  App.)  961. 

g  19.  ^—  Haralesa  error  la  snbmlsdoa 
of  Issnes  or  qnestlona  to  lary. 

Where  the  propounder  of  a  will  was  entitled 
to  a  peremptory  instruction  on  Issues  raised, 
the  contestant  was  prejudiced  1^  ruling  sub- 
mitting such  issues  to  the  jury.— !nirast(m*B 
Adra'r  v.  Prather  (Ky.)  354. 

Where  a  jury  properly  found  that  correspon- 
dence constituted  a  contract  for  the  sale  of 
goods,  the  submission  of  such  question  to  the 
jury  was  harmless.— Nelson  v.  Oal  Hlrsch  & 
Sons'  Iron  ft  Rail  Co.  (Mo.  App.)  590. 

Where  all  defensive  issues  are  submitted,  a 
defendant  in  a  personal  injury  case  cannot 
complalu  of  a  charge  excluding  issues  as  to 
negligence  which  are  relied  on  by  plaintiff.- 
Boettier  v.  Tumlinson  (Tex.  Civ.  App.)  824. 

I  £0.  — -  Harmless  error  ia  lutrnotioni 
te  Jury. 

An  instruction  in  trespass  that  plaintiff  was 
owner  of  land  held,  in  view  of  insufficient  an- 
swer, not  error  of  which  defendant  could 
complain.— J.  I.  Porter  Lumber  Co.  v.  Hill 
(Ark.)  905. 

To  give  two  correct  rules  in  charging  oa  the 
measure  of  dama'Jses,  in  an  action  for  breach 
of  contract  to  furnish  a  certain  quality  of  feed 
to  plLintiffs'  cattie,  resulting  in  Injury  there- 
to, without  the  two  rules  being  carefully  dis- 
tinguished, held  reversible  error.— -Hartgrove  ft 
Clagg  T.  Southern  Cotton  Oil  Oo.  (Ark.)  906. 

In  an  action  for  injuries  owing  to  plaintiff** 
horse  having  been  frightened  by  defendant's 
automobile,  an  instruction  as  to  the  drcum- 
Btances  under  which  plaintiff  mlAt  recover  held 
not  preJudidally  errmeoiis.- Shmkle  t.  McOnl- 
longh  (Ky.)  196. 

The  error,  if  any,  in  an  instruction  on  a  will 
contest,  because  of  the  use  of  the  word  "credi- 
ble" with  reference  to  the  character  of  the  sub- 
scribing witnesses,  held  not  iwejudldaL — Savage 
V.  Bulger  (Ky.)  717. 

Whae  facts  were  such  that  a  verdict  for  de- 
fendant should  have  been  directed,  a  judgment 
for  him  is  not  subject  to  reversal  because  of  er- 
ror in  instructions.— E^lhan«  v.  City  of  St. 
Louis  (Mo.  Snp.)  843. 

In  an  action  toe  wrongful  death,  under  Gen. 
St.  Kan.  1889,  par.  4518.  in  view  of  the  ver- 
dict, and  Bev.  St.  Mo.  1899,  9  866,  an  instruc- 
tion on  the  amount  of  damages  that  might  be 
recovered  h^d  not  reversible  error.— Jonas  t. 
Kansas  City,  Ft  S.  ft  M.  B.  Co.  (Mo.  Btqp.) 
890. 

Any  error  in  an  instruction  as  to  the  care  re- 
quired of  a  storekeeper  to  keep  the  premises 
safe  held  harmless,  where  the  facts  required 
to  be  found  that  plaintiff  may  recover  show 
defendants  used  no  care.— Kean  v.  Sdioening 
(Mo.  App.)  335. 

Instruction  in  action  for  damages  from  a  nui- 
sance, submitting  grounds  of  recovery  not  snp- 
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girted  by  cTidence,  held  Drejadicfal  error.— 
anker  t.  Goodwin  Mfg.  C^.  (Mo.  App.)  338. 

Where  a  verdict  for  d^ndant  Bpedfleally 
stated  Uiat  it  was  under  a  certain  nibdiTision 
of  tlie  charge,  error  in  other  Bubdivisiona  Md 
harmleBB.— First  Nat.  Bank  v.  9an  Antonio  & 
A.  P.  R.  Co.  (Tex.  Sup.)  410. 

Use  of  "reasonable  and  prudent  person,"  In- 
stead of  "reasonably  prudent  person,"  in  a 
charge  defining  negligence,  in  an  action  against 
8  carrier  for  negligent  injury  to  live  stock,  held 
harmless  error.— St.  Louis  Southwestern  Ry. 
Oo.  v..  Smith  (Tez.  Civ.  App.)  28. 

In  action  against  street  railway  lor  injuries, 
owing  to  plaintififs  horse  having  been  frighten- 
ed, instruction  held  prejudicial  error  as  not  au- 
thorized hy  the  evidence.— Rmnine  T.  Ban  An- 
.tonio  Traction  Go.  (Tez.  Glv.  Ajpp.)  85. 

On  issue  as  to  existence  of  partnership,  an 
instruction  on  implied  partnership  held  not 
ground  for  complaint. — Avocato  v.  Dell  'Ara 
(Tex.  Civ.  App.)  47. 

In  an  action  against  a  railroad  company  for 
personal  injuries,  giving  au  erroneous  instruc- 
tion Jield  harmless. — Galveston,  H.  &  S.  A. 
Hy.  Co.  v.  Fales  (Tex.  Civ.  App.)  234. 

Charge,  in  action  against  a  surety  on  note, 
that  payment  of  interest  in  advance  is  prima 
facie,  and  not  concloslve,  evidence  of  an  agree* 
meut  to  extend  the  note,  Jield  harmless  error.- 
Guerguin  v.  Boone  (Tex.  Civ.  App.)  630. 

I  21.  —  Hamleaa  error  ia  flndlive  by 
«nrt  or  referee. 

The  court  on  appeal  will  not  disturb  a  de- 
cree for  an  error  in  allowing:  a  building  asso- 
ciation to  charge  a  borrowmg  member  with 
monthly  interest  on  the  loan  at  the  sum  of 
^.84,  while  the  correct  amonnt  was  SS.33V&. 
— Kittredge  v.  Ghiliicothe  Loan  A  Building 
Ass'n  (Mo.  App.)  147. 

Under  Bev.  St.  1890,  S  69^,  providing  that, 
when  requested  by  a  party,  "tlie  court  shall 
state  in  writing  the  conclusions  of  fact  found 
separately  from  the  conclusions  of  law,"  held 
'not  to  entitle  party  making  such  request  to 
predicate  reversible  error  on  omitted  finding, 
which  the  court  might  have  made. — Redmond 
T.  Missouri,  K.  &  T.  Ry.  Oo.  (Mo.  App.)  768. 

§  22.    Hanulese  error  In  Jadsmeiit  or 

order. 

The  maker  of  a  note  sued  on  held  not  prej- 
udiced by  failure  of  commissioner  to  allow  credit 
on  such  note  by  certain  asury,  which  was  ex- 
ceeded by  amount  of  makers  overdraft  due 
plaintiff  bank.— Lee  t.  Grant  County  Deposit 
Bank  (Ky.)  374. 

The  rendering  of  judgment  for  plaintiff's 
attorney  for  half  the  amount  recovered,  as- 
signed to  him  as  a  contingent  fee,  was  no 
predicnte  for  reversal  at  the  complaint  of  de- 
fendant—Gulf,  O.  &  S.  F.  Ry.  Co.  V.  Cooper 
(Tex.  Civ.  App.)  263. 

S  23.  Harmleii  error  in  prboeedlngs 

after  jadgrment. 

Execution  in  replevin  in  favor  of  defendant 
held  not  objectionable  because  reqalring  the 
sherltE  to  take  property  from  plaintiff  and  de- 
liver It  to  defendant. — Koelling  T.  August  Gast 
Bank  Note  &  Lithographing  Oo.  (Mo.  App.) 
474. 

Refusal  of  court  to  order  stonogrnpher  to 
transcribe  notes  taken  on  trial,  that  party  might 
make  up  statement  of  facta,  held  not  preju- 
dlcIaL— Alien  t.  Haxzard  (Tez.  Civ.  App.)  208. 

S  S4.  Determlutlom  aad  dflaposltion  of 
oanse. 

Where  a  deed  has  been  construed  on  aiH>eal, 
SQch  con  struct  ion  constitutes  the  law  of  the 
case.— AslK'raft  t.  Coz  (ICy.)  718. 


Where  it  had  been  previously  hdd  on  appeal 
that  a  foreign  assignment  of  a  debtor's  prop- 
erty to  his  creditor  did  not  operate  aa  a  gen- 
eral assignment  in  Kentucky  as  to  Kentuc^ 
piopertT,  it  was  error  for  the  court,  on  retrial, 
as  agamst  nonresident  creditors,  to  hold  that 
each  foreign  assignment  was  void  as  a  fraud- 
ulent pr^erence,  etc— Bank'of  Oommerce's  Be- 
ceivers  r.  WlndmuU^  (Ky.)  1106. 

After  reversing  a  judgment  for  damages  for 
slander,  the  Court  of  Appeals  has  no  jurisdiL^ 
tion  to  order  a  remlttitor  of  the  exceswve  por- 
Uon  of  the  recoTery.— Irvine  t.  Gibson  (Ky.) 
1106. 

Where  it  is  held  that  defendant  owed  no  le- 
^1  duty  to  plaintiflL  the  case,  on  reversing 
judgment  for  blaintlff,  will  not  be  ronanded. — 
ages  T.  St.  Loniia  &  8.  F.  B.  Go.  Oita.  Sap.) 

Error  in  an  Instruction  in  an  action  for  per- 
sonal injury  aa  to  Tetxtvety  tor  expense  of  a 

Shysidan  held  harmless. — Hannon  y.  St.  Louis 
'ransit  Go.  (Mo.  App.)  158. 

Under  Rev.  St.  189B,  art  1027,  Goort  of  Civil 
Appeals,  on  reversal,  held  to  have  power  to  en- 
ter judgment  demanded  by  evidence,  notwith- 
standing limitation  on  trial  conrt'a  power  con- 
tained iu  article  1335.— Heune  &  Meyer  t.  Moul- 
trie (Tex.  Sup.)  607. 

Where  a  cause  has  been  tried  by  a  court, 
and  conclusions  of  fact  filed,  the  jadgmeut 
can  be  reformed  on  appeal,  and  such  judgment 
rendered  as  the  record  shows  proper.— Jackson 
V.  Jemigan  (Tex.  Civ.  App.)  271. 

The  findings  of  fact,  which  ft  Is  the  duty  of 

the  Court  of  Civil  Appeals  to  make,  cover  only 
conclusions  from  the  evidence,  and  not  the  evi- 
dence itself.— Maney  v.  Eyres  (Tez.  Giv.  Appj 
969. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  U  3,  9, 10. 

APPLICATION. 

For  continuance  in  criminal  prosecution,  see 

"Criminal  Law,"  f  11. 
For  new  trial  in  criminal  proeecuticHi,  see 

**Crimlnal  Law,"  f  2a 


APPOINTMENT. 


'Executors 


Of  executor  or  administrator,  see 

and  Administrators,"  S  1. 
Of  highway  officers,  see  "Highwavs,"  (  2. 
Of  receiver   in   forecloanre  proceedings,  see 

"Mortgages,"  i  a 
Of  receiver  of  corporation,  see  "CorpovatitMu," 

APPORTIONMENT. 

Of  costs,  see  "Costs,"  $  1. 

Of  expenses  of  public  improvements,  see  "Ma- 

niclpal  Corporations,"  $  6. 

APPROPRIATION. 

Of  water  rights  in  general,  see  "Waters  and 
Water  GoorseB,"  (  & 


APPROVAL 


Of  ordinance^  see 
18. 


'Mnnldpal  Corpora tions," 


ARBITRATION  AND  AWARD. 


See  "Reference.'* 
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ARGUMENT  OF  COUNSEL 

In  civU  actions,  ae«  '^al,"  i  3. 

In  criminal  prosecutionB,  Bee  "Criminal  Law," 

lie. 

ARREST. 

See  "BsIL" 

Homicide  while  reslstlDfl:,  see  "Homidde,"  M 
4.  7. 

Illegal  arrest,  see  "False  Imprisonment" 

ARREST  OF  JUDGMENT. 

Id  criminal  prosecntions,  see  "Criminal  Law," 
|2a 

ASSAULT  AND  BATTERY. 

ABsaolt  with  intent  to  km.  see  "Homicide."  I  8. 
Assault  with  intent  to  rape,  see  "Uape,"  {r  2. 
Former  jeopardy,  see  "Criminal  Law,"  f  6. 
XiiabilitT  of  carrier  for  assaolt  on  passenger, 
see  "Carriers,"  §  5. 

{  I.   GItU  UabUitr. 

Passenger  in  a  street  car  Md  entitled  to  a 
charge  on  exemplary  damages,  in  action  against 
carrier  for  assault. — Ickenroth  T.  Bt.  Lonls  Tran- 
sit Co.  (Mo.  App.)  162. 

In  action  for  assanlt,  pai^ttlre  damasea  allow- 
ed, if  assault  is  malicious  or  brutal.— Ickenroth 
T.  St.  Louis  Transit  Co.  (Mo.  App.)  162. 

Patfiienger  in  a  street  car,  Injured  by  conduct- 
or, nstng  force  sufficient  to  repel  assault,  held 
not  entitled  to  damages  In  action  anlnst  tbe 
carrier  for  assault.— Ickenroth  t.  Bt.  Louis 
Transit  Co.  (Mo.  App.)  162. 

Passenger  in  a  street  car,  ejected  by  the  con- 
ductor, using  only  such  force  as  necessary,  held 
not  entitled  to  damages  in  action  against  the 
carrier.— Ickenroth  T.  St  Loula  Transit  Go. 
(Mo.  App.)  162. 

Passenger  on  a  street  car,  expelled  by  con- 
ductor, using  more  force  than  neceesnry,  held 
entitled  to  damages  for  assanlt  in  action  against 
carrier.— Ickenroth  r.  St  Lonia  Transit  Co. 
(Mo.  App.)  162. 

Malice  held  to  be  the  intentional  doing  of  a 
wrong  act  witbontjust  cause  or  excuse.-— Icken- 
roth T.  St.  Louis  O^aDsit  Co.  (Mo.  App.)  162. 

I  S.   GvimljiAl  reapoMsiblUtr. 

Evidence  held  sufficient  to  support  conrlctlon 
of  assault.- State  t.  Sayman  (Mo.  App.)  337. 

On  prosecution  for  aggraTated  assault  with  a 
deadly  weapon,  defendant  held  entitled  to  a 
charge  on  self-defense.— McCardell  v.  State 
(Tex.  Cr.  App.)  44(J. 

Id  prosecution  for  assault  with  a  deadly 
weapon,  admission  of  evidence  that  railroad 
hands,  of  which  parties  were  a  part,  were  in 
the  habit  of  "hurrahing  one  another  and  throw- 
ing kniTea  at  each  other,"  held  error.— McCar- 
dell  T.  State  (Tex.  Cr.  App.)  446. 

Facts  held  to  show  correction  of  a  child  by- 
a  parent  moderately  done,  excepted  from  tbe 
statute  as  to  aggravated  assaolt— Oood«  t. 
State  (Tex.  Or.  App.)  799. 

ASSESSMENT. 

Of  damages,  see  "Damages,"  i  4. 

Of   eneniea   of  public   improvementa,  see 

"Drafns,"  I  1;   "Municipal  Corporations," 

I  6. 

Of  loss  on  Insured,  see  "Inanraoee,"  |  & 
Of  tax,  see  "Taxation,"  |  S. 


ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,**  |  7;  "Criminal  Law," 
H  21-24. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Aaalgnments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Franduleiit  Con- 
veyances." 

Trantfin  qf  portfeulor  apedet  propoiVi 

rfghtot  or  ifutrumaUfc 
Sea  '*Bllla  and  Notes,"  1  8;  "Chattel  Bfortga- 
ges,"  I  4. 

Insurance  policy,  see  "Iiuurance,"  S  8. 

S  1.    Requialtea  «nd  TaUditr. 

Contract  for  the  sale  of  cattle  AeM  not  aa- 
aignable  by  vendor. — Hoossela  t.  Jacobs  (Mou 
Sop.)  857. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy." 

I  1.   Riclits  amd  remedies  of  eredltors. 

Compensation  of  assignee  for  benefit  of  cred- 
itors in  joint  deed  of  assignment  moperlj 

8 By  able  ont  of  one  estate.— Dunlap  v.  Fible  & 
tabb  DlstiUlng       (Ky.)  178. 

i  2.  AoeoniitiM,  BotOeaMat,  aad  dla- 
eluu^  of  ■trifffti 

Services  of  assignee  for  bem-St  of  creditors 
Aeld  to  warrant  $2,400  compeusatioo. — Dnnlap 
V.  Fible  &  Crabb  Distilling  Co.  (Ky.)  173. 

ASSOCIATIONS. 

See  "Building  and  Loan  Assoeiationa." 
Mutual  benefit  Insurance  associations,  aee 
snrance,"  |  8. 

ASSUMPSIT,  ACTION  OF. 

Bee  "Work  and  Labor." 

ASSUMPTION. 

Of  risk  \g  employe,  see  "Mastw  and  Servant," 
H  7,  id 


ATTACHMENT. 

See  "Execution";   "Oamidinienf ;  "Segaee- 

tratlon." 

Bxemptions,  see  "Exemptions"  ;  "Homestead." 

I  1.    Qnashlns,  Taeatii^,  dlssolntioa,  or 
abandonment. 

Where  an  attachment  bond  was  not  in  double 
the  amount  sued  for,  the  court  erred  in  denying 
a  motion  to  quash  the  writ  of  attachment  and  in 
foreclosing  the  attachment  lien  on  the  property 
involved.  —  Zachariae  v.  Swanson  (Tex.  Civ. 
App.)  627. 

I  S.   Olatus  by  third  pereoaa. 

Mortgagor  of  chattels  held  to  have  no  gener- 
al or  special  property  therein,  as  against  at- 
taching creditor  of  mortgagee,  after  default 
in  payment  of  installment  notes. — Conneraville 
Buggy  Co.  V.  Lowry  (Mo.  App.)  771. 

Mortgagor  of  chattels  Aeld  not  entitied  to 
show,  as  against  attaching  creditor  of  mort- 
gagee, that  mortgage  note  had  been  transfer- 
red to  and  was  owned  by  another  than  the  de- 
fendant mortgagee.— GonnersviUb  Buggy  Qa.  t. 
Lowry  (Mo.  App.)  771. 
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I  3.    Wiwacfnl  AttaduneBt. 

Owner,  remaiDing  in  actaal  itoBseasion  of 
prmerbr  leried  <m  under  v(M  stoeeaB,  hdd-  oQly 
entitled  to  nominal  damages  under  allegation 
of  TaJoe  at  propwtr. — ^Low  t.  NeSmith  (Tex. 
GSr.  App.)  82. 

Owner  of  property  levied  on  nnder  void  pro- 
cess, inatmcted  not  to  nse  game,  held  entitled 
to  recover  valae  of  its  use  during  detention.— 
Low  T.  MeSmidi  (TesE.  OW.  App.)  82. 

ATTENDANCE 

Of  wftDM,  Ma  "WttneBBea,"  1 1. 

ATTORNEY  AND  CLIENT. 

Argnment  and  conduct  of  counsel  at  trial  in 
dril  actions,  see  "Trial,"  t  3. 

Argmnenta  and  conduct  of  counsel  at  trial  in 
criminal  pTosecatlons,  see  "Criminal  Law," 
I  16.  ' 

Attorneys  as  public  offieera,  see  "District  and 
Prosecnting  Attorneys." 

Attorney's  fees  is  garnlsbment  proceedings, 
see  "Garnishment,"  S  2. 

Attorney's  fees  on  accounting  by  guardian,  see 
"Guardian  and  Ward."  13. 

Attorney's  fees  on  accooaiang  by  receiver,  see 
"EeKdvers." 

Attorneys  in  fact,  see  "Principal  and  Agent." 

Antbority  to  call  In  special  judge  in  disbar- 
ment proceedings,  see  "Judges,"  8  1. 

Disclosure  of  privileged  communications  be- 
tween, see  "Witnesses,"  |  4. 

Harmless  error  in  arguments  and  condnct  of 
counsel,  see  "Criminal  Law,"  |  2L 

Necessli?  of  exceptions  or  objectiona  to  argu- 
ments of  counsel  for  purpose  of  review,  see 
"Criminal  Law,"  S  22. 

I  1.  Compenwtlaii  amA  Ham.  of  attor- 
nex. 

Defendants  held  absolved  by  plaintifiTs  con- 
duct from  further  obligation  to  pay  certain 
costs  of  a  aoit  brouKbt  by  tbem  as  plaintiff's 
attorneys  to  clear  title  to  the  latter's  land.— 
Cahill  V.  Dickson  (Tex.  Civ.  App.?  281. 

Evidence  Acid  to  show  a  sufficient  considera- 
tion to  support  an  agreement  whereby  plaintiffs 
attorneys  were  to  conduct  on  his  b«ialf  a  suit 
to  recover  title  to  certain  land,  and  to  advance 
costs,  etc.,  therein,  iu  couslderatlon  of  plaintilTs 
coov^ng  to  them  a  portion  of  the  land  recov- 
ered in  accordance  with  a  prior  agreement.— 
OahiU  V.  Dickson  (Tex.  Civ.  App.)  281. 

An  attcumey,  whose  services  brought  about  a 
Judgment  in  gamiriunent  against  a  gam^ee, 
has  no  Uen  on  the  fund  for  an  amount  due  from 
his  clients,  nnder  a  contract  made  after  clients* 
right  had  attached  by  virtue  of  the  garnish- 
ment.— Haley  v.  Hancock  (Tex.  Civ.  App.) -658. 

Attorneys  whose  services  secured  a  judgment 
held  to  have  no  lien  for  their  agreed  compensa- 
tion on  a  fund  recovered  from  a  bank  in  gar- 
nifdiment  based  on  such  judgment.— Baley 
Hancodc  (Tex.  Civ.  App.)  668. 


AUTHORITY. 

Of  agent,  see  "Principal  and  Agen^"  |  2. 


AUTOMOBILES. 

Use  of  on  highway,  see  "Highways,"  |  4. 


BAGGAGE. 

Of  passenger,  see  "Carriers,"  1  9. 


BAIL 

f  1.  Im  ertHiml  vvoMstlmu. 

'  Beeogniiaoce  on  appeal  tnm  dismissal  of  ap- 
peal by  county  court  from  conviction  by  jus- 
tice Mi  insomciMit— BndE  t.  State  CCex.  Ct. 

App.)  12. 

Under  Code  Cr.  Proc  18KS,  art.  887,  recogui-  j 
zance  on  appeal  from  a  misdemeanor  held  in-  i 
sidBcient  to  support  tbe  appe«l.-K3atar  State  ' 
(Tex.  Cr,  App.) 

White's  Ann.  Code  Cr.  Proc.  1865,  art.  29S, 
relating  to  the  requirement  of  additionaJ  bafl. 
does  not  anthorise  such  a  req,idrenien.t  after  in- 
dictmoit  found.— JonUns  t.  State  (Tex.  Cr. 
App.)  224.  ^ 

An  apped  in  a  criminal  ease  will  be  cUsmiss- 
ed,  wh«e  the  recognisance  omlta  the  conclud- 
ing phrase  'in  this  cas^"  as  required  1v  Code 
Cr.  Proc.  189fi,  art.  SSt^Atmrtronc  r.  Bute 
(Tex.  Cr.  App.)  446. 

BAILMENT. 

See  "Banks  and  BanUng,"  |  1;  'tSuiien,"  4 

2;  "Pledges." 
Embezzlement  or  larceny  by  bailey  eae  **Kni- 
besslement" 


BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Oreditora." 

f  1.   Asslcamemt*    mdmlnistntlom,  mjti 
dlstrlbntlon  of  banlwpt's  estat*. 

Property  of  a  bankrupt,  purchased  before  tiie 
institution  of  proceedings  m  bankmptov  is  no 

Krt  of  the  bankrupt'B  estate.— Hall  v.  Keating 
iplement  &  MaAlne  Co.  H^ez.  Otr.  AppJ 
1054. 

Provision  of  bankruptcy  act  invalidatliif  Uess 
invalid  against  creditors  held  not  to  aT<ud  un- 
recorded chattel  mortgage.— Hall  t.  Keating 
Implement  &  Machine  Co.  Clex.  GIt.  Ap&t 

1054. 

I  S.   Rlshta,  romedloa,  amd  dlaokavs*  of 

bankrupt. 

In  action  against  banknipt  to  recover  elaim 
Induded  in  his  discharge,  evidence  held  to  sbuw 
that  be  had  nncwditionaJly  promised  to  pay  the 
debt.— Brooks  t.  Paine  (Ky.)  190. 

The  fact  that  oue  discharged  in  bankruptcr 
lias  conditionally  promised  to  pay  a  debt  includ- 
ed in  the  dlscliiarge  cannot  prevent  a  recovery 
on  a  cleat  promise  to  pBy.^Brooks  t.  Pftiae 
(Ky.)  190. 

A  widow  held  entitled  to  dower  In  land  which 
her  husband  conveyed  by  his  sole  deed  to  his 
assignee  In  bankruptcy;  she  receiving  nothing 
in  aatisfactitm  of  her  potential  right  of  dow«. 
—Cravens  v.  Shippen  (Ky.)  929. 

Xotice  to  an  agent,  or  actual  knowledge  on 
his  part,  of  proceedings  In  bankruptcy,  consb- 
tutes  notice  or  knowledge  of  the  principaL— 
Atkinson  v.  Elmore  (Mo.  App.)  492. 

In  action  on  notes  against  discharged  bank- 
rupt, evidence  held  sufficient  to  show  kuowledge 
of  proceedings  in  bankruptcy,  so  as  to  bar  the 
notes,  under  Bankr.  Act  July  1,  IS^  c  5^ 
6  17.  30  Stat  550  fU.  S.  Comp.  St.  1901,  p. 
8428].— Atkinson  v.  Elmore  (Mo.  App.)  492. 

BANKS  AND  BANKING. 

Bank  as  pledgee  of  goods  on  which  it  had  made 
advancements  on  bill  of  ladll^,  see  "Ptedgea," 

t  1.   Fanotions  and  deallnca. 

Bauk  held  justified  in  applying  to  the  satis- 
faction of  a  personal  note  funds  deposnted  in 
the  bank  to  the  credit  of  the  depositor  **as  ad- 
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ministrator.**— Spamnr  T.  Btata  Ezch.  Bank 

(Mo.  App.)  168. 

Payiaent  of  check,  merely  stamped  whfa  tbe  i 
name  of  the  depositor,  Md  admissible  to  show 
negligence  of  the  l>ank,  which  paid  forged 
checks,  though  the  monex  drawn  on  this  check 
was  received  by  the  depositor.— Kenneth  Idt, 
Co.  T.  National  Bank  of  the  Bepnblic  Ofo. 
App.)  1002. 

A  bank  depositor  ia  not  bound  by  the  exam- 
ination of  its  paas  book,  nor  to  be  treated  as 
thongh  it  had  made  nooe,  where  its  clerk,  to 
whom  It  intmats  snch  duty,  had  forged  checlca 
which  had  been  paid,  if  ordinary  care  was  used 
fn  selecting  the  clerk.— Kenneth  Inr.  Co.  t. 
National  Bank  of  the  Republic  (Mo.  App.)  1002. 

Ten  dayg  cannot  be  arUtrarlly  fixed  aa  suffl- 
dent  time  nnder  all  drcnmstances  for  a  bank 
depositor  to  examine  his  pass  hook  after  it 
has  been  balanced  and  returned  to  him  with 
canceled  Touchers.— Kenneth  Inr.  Ck>.  t.  Na- 
tional Bank  of  the  Republic  (Mo.  App.)  1002. 

Eridenoe  considered,  and  hdd  to  show  that,  at 
the  time  a  bank  accepted  the  deposit  of  funds 
by  certain  factors,  the  bank's  officers  knew  the 
factors  were  iuolvent.— Interstate  Nat.  Bank 
T.  Claxton  (Tex.  CiT.  App.)  44. 

Evidence  cousiclered,  and  AeM  anCDcIent  to  put 
a  bank  on  inquiry,  at  the  time  It  accepted  a 
deposit  ot  certain  uctoia,  wheUur  the  fund  be- 
longed to  the  factors  or  to  their  principaL— 
Interstate  Nat.  Bank  t.  Claxton  (Tex.  Giv. 
App.)  44. 

Bank  accepting  deposit  of  trust  fund  held  lia- 
ble to  true  owner,  wnere  he  sustains  loss  there- 
of by  act  of  bank.— Interstate  Nat.  Bank  T. 
Claxton  (Tax.  CiT.  App.)  44. 

BAR. 

Ol  action  by  f(niBer  adjudication,  am  "Judg- 
ment" 16. 

Of  acdoa  to  Umiutlon.  mb  "limitation  oC  Ac- 
ttoon,*'  14 

BATTERY. 

Sea  **ABnnlt  and  Battery.** 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Building  and 

Loan  Associations." 
Hntual  bcmefit  insurance  aaaociationa,  aee  "In- 

snrance,"  |  8. 

BEQUESTS. 

See  "Wnis." 

BEST  AND  SECONDARY  EVIDENCE. 

In  ciTO  actiona,  see  "Brldence,**  |  6* 

BETTINQ. 

See  ■'Gamine.'* 

BIAS. 

Of  juror,  see  "Jnry,"  |  2. 

Of  witneaa,  see  "Witnesses,**  i  a 

BILL  OF  EXCEPTIONS. 

Sea  rBxcqtttoiu,  Bill  of.** 

BILL  OF  LADINa 


BILLS  AND  NOTES. 

Discharge  by  discharge  in  bankruptcy,  aee 

"Bankruptcy,"  f  2. 

Harmless  error  in  admiaaton  of  evidence  in 
action  on  note,  see  "Appeal  and  Error/*  1 17. 

Harmless  error  in  judgment  in  action  on  note, 
see  "Appeal  and  firror,"  {  22. 

Indorsement  of  negotiable  Instruments  by  cor- 
porations, see  "Corporationa"  t  3. 

Liability  of  aorety,  see  "Principal  and  Surety," 

Negotiability  and  transtsr  oC  bills  of  lading,  see 

"Carriers,*'  J  2. 
Parol  <n  extEinsie  evidence^  ass  "Evidenoe,"  1 

II.  Reqvlsltes  and  nUdSty. 

Where  the  maker  of  a  mortgage  note  executed 
it  on  representstioQS  of  the  payee's  tiffent  that 
she  was  assuming  no  perBonBlllabllity,  the  payee 
is  not  entitled,  after  foreclosure,  to  enforce  the 
note  againat  me  maker  personally.— Merchants' 
&  FannenT  Bank  t.  Oebnd  (S7-)  17(^  719. 

1  S.  ModUoatlM.  mwwal*  maUL  rmt/tw 


See  "Carriers,"  1  2. 


The  makers  of  a  note  are  released  from  lia- 
bility, and  with  them  the  indorser,  where  with- 
out their  knowledge  or  con3ent  the  holder  grants 
an  extension  to  the  person  who  had  assumed 
payment  of  it.— Laumeier  v.  Hallock  (Mo.  App.) 
847. 

A  forbearance  to  eoe  on  a  note,  in  the  ab- 
smcc  of  an  sKreemeut  by  the  payee  not  to  do 
so,  does  not  amount  to  an  extension  of  time  for 

Sayment  of  the  note. — Guerguin  t.  Boone  (Tex. 
iv.  App.)  630. 

I  3.   Bights  and  UablUtlMi  oa  ladovse- 
mast  or  transfer. 

Where'  the  assignor  of  a  note  assnred  the 

holders  that  he  would  have  It  paid  or  secured, 
thereby  canslng  the  holders  to  postpone  suit  on 
the  note,  he  could  not  rely  on  their  delay  to 
escape  Uablllty^^mallhonse  t.  American  Nat. 
Bank  (Ky.)  U18. 

Facts  A«Id  not  to  charge  holder  of  note  with 
knowledge  of  purpose  for  which  it  had  been 
delivered  to  his  transferror.— Wright  Ittr.  Co. 
T.  Friscoe  Bealty  Co.  (Mo.  Snp.)  WO. 

%  4.   Fresentmest,  demand,  notioe,  mad 
protest. 

An  indorser  of  a  note  held  not  to  waive  de- 
mand and  protest,  by  procuring  an  extension, 
as  agent  of  the  person  who  had  assumed  pay- 
ment.—Laumeier  T.  Hallock  (Mo.  App.)  347. 

i  5.  AotioBa. 

In  an  action  on  a  mortgage  note,  evidence  Add 
to  show  that  the  maker  executed  the  note  and 
mortgage  under  the  belief,  induced  br  the 
pavee,  that  she  assumed  no  petsuial  rsqionsi- 
bihty.— Merchants'  &  Farmers'  Bank  v.  Cle- 
land  (Ky.)  176,  719. 

In  an  action  ou  a  note,  evidence  Aeld  sufficient 
to  justify  a  dismissal  of  the  petition  on  the 
gronnd  that  the  note  sued  on  was  one  which  had 
been  paid  by  the  execution  of  a  new  m>te. — 
Moore  v.  Potter  (Ky.)  367. 

Bvidencg  considered,  and  Md  sofficient  to  sus- 
tain finding  that  the  maker  of  a  note  was  oi- 
titled  to  credits  not  indorsed.  —  Bairldunan's 
Adm'r  v.  Barrickman  (Ky.)  685. 

In  action  on  notes,  where  the  defense  was 
forgery,  evidence  ktU  sufficient  to  sustein  a 
verdict  for  plaintiff  (Bev.  St,  1899.  S  4679)v— 
Sanders  v.  North  End  BuUdfng  &  Loan  AsB*n 
(Mo.  Sap.)  833. 

In  an  action  on  a  note,  where  the  answer  sets 
np  a  counterclaim  based  on  fraud,  defoidant 
must  prove  that  plaintiff's  rq;iresentations  were 
false  and  that  be  knew  it.— Ualliwell  Cement 
Co.  T.  Stewart  (Mo.  App.)  124. 
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The  mere  fact  that  a  note,  not  payable  to 
bearer,  and  not  indorsed,  is  found  among  the 
effects  of  a  decedent,  who  was  not  the  payee, 
raiBes  no  presumption  that  he  was  the  owner. 
—Hair  t.  Edwards  (Mo.  App.)  1089. 

Bvidence  in  a  salt  on  notea  held  sufficient  to 
establlflh  an  eztaision  of  time.— Bitter  v.  Butch- 
era'  &  Saloon  Mail's  Ice  Mfg.  Ass'n  (Tw<  OIt. 
App.)  423. 

Evidence  held  admissible  to  show  eztenrion  of 
note.— Bitt«r  t.  Butcheri^  &  Saloon  Men's  Ice 
Mfg.  Ass'n  (Tex.  Civ.  App.)  423. 

BONA  FIDE  PURCHASERS. 

At  execution  sale,  see  "Execution,"  S  1. 

Of  bill  of  exchange  or  promiaBory  note,  see 

"Bills  and  Notes,^'  g  3. 
Of  realty,  see  "Vendor  and  Puretaasw,**  1  6. 

BONDS. 

Liquors  dealera*  bonds,  see  "Intoxicating  liiq- 
uors,"  I  & 

Mnniapal  bonds,  see  **Mu]iidpal  Corporations,** 
I  10. 

Sureties  on  bonds,  see  "Principal  and  Bnrety." 

Bonds  for  performance  of  dvUCB  of  trust  or 

offlee~ 

See  "Gnardian  and  Ward,"  |  4 ;  "Notaries." 

Bonds  to  legal  proeeedtngs. 
Bee  "Appeal  and  Error,"  |  8 ;  "Bail." 
Appeal  from  justice's  court,  see  "Jastices  of 

the  Peace,"  fi  2. 
Appeal  in  criminal  prosecntlons,  see  "Criminal 

Law."  U  21-24. 

BOUNDARIES. 

See  "Connties,"  S  1  i  "Municipal  Corporations," 
I  1 ;  "Schools  and  School  Districts."  {  1. 

Stipulationa  in  proceedings  to  establish,  see 
"StipulaUons." 

I  1.   BHdenee,  saeerteiutOKt,  and  es- 
tablishment. 

The  conflict  between  plaintiffs*  and  defend- 
ant's sarrey  held  so  great  as  to  charge  plaintiffs 
with  notice  thereof.— Bryant  v.  Main  (Ky.)  680. 

Oral  agreement  for  dividing  line,  made  by 
father  for  himself  and  children,  held,  after  a 
lapse  of  34  years,  binding  on  children  and  their 
vendeee. — Oampbell  v.  Combs  (Ky.)  923. 

In  an  action  to  establish  a  boundary,  the  bnr- 
den  of  establishing  the  defense  of  limitations 
is  on  the  defendant.— Sloan  t.  King  (Tex.  Cir. 
App.)  4a 

A  latent  ambignity  In  the  description  In  a  deed 
may  be  corrected  In  a  suit  to  establish  a  l>onud- 
ary,  withont  resort  to  equity. — Sloan  t.  King 
(Tex.  OiT.  App.)  48. 

BREACH. 

Of  condition,  see  "Insurance,"  S  4. 

Of  contract,  see  "Contracts,"  I  5;  "Sal«,**  | 

4;  "Vendor  and  Purchaser,"  S  4. 
Of  covenant,  see  "CoTenants,  §  2. 
Of  warranty,  see  "Sales,"  S§  6,  8. 

BRIBERY. 

Charge,  in  prosecution  for  attempt  to  bribe 
a  city  officer,  under  Kev,  St.  1809,  §  2089,  de- 
fining the  offense,  held  to  show  claim  of  state 
that  the  jury  found  as  a  fact  that  the  offer  was 
made  after  the  ordiaaoce  on  which  the  indict- 
ment was  predicate^]  was  approved  was  without 
merit— State  t.  BuUer  (Mo.  Sup.)  660. 


Burden,  in  prosecutkm  for  attempt  to  bribe 
city  officer,  under  Rev.  St  1899,  |  2089.  delSn- 
ing  the  offense,  held  to  be  on  state  to  sliow  be- 
yond a  reasonable  doubt  tliat  the  offer  to  hrihe 
was  made  after  the  ordinance  on  whidi  the  in- 
dictment was  predicated  went  Into  dfect— 
State  T.  Butler  (Mo.  Sup.)  660. 

Verdict  of  gnilty  in  prosecution  for  attempt 
to  bribe  a  dty  officer,  under  Rev.  St  1889,  I 
2089,  defining  the  offense,  held  not  sustained  on 
proof  by  the  state  that  the  offer  was  made  oa 
or  before  the  day  preceding  that  on  wtiudi  the 
law  became  efEbeUTe.— State  t.  Butler  (Ma. 
Sup.)  660. 

An  Indictment  for  attempt  to  brilw  a  citf 
officer  held  not  predicable  on  Rev.  St  1899.  i 
20S9,  defining  snch  offense.— State  t.  Botler 
(Mo.  Sup.)  660. 

Under  Rev.  St  1899,  |  2089,  declaring  that 
every  peraoD  who  shall  offer  to  give  money  to 
any  city  officer  to  influence  his  vote  on  any 
question  which  may  "by  law"  be  brovght  be- 
fore him,  held  to  mean  a  law  then  efTMtiTC.— 
State  V.  Botler  (Mo.  Sop.)  560. 

Offer  of  money  to  city  officer  to  influence  hi« 
vote  on  letting  of  contract  held  not  to  consti- 
tute attempt  to  bribe,  within  Rev.  St  1899,  |$ 
2084,  2080,  definmg  bribery  and  attempt  to 
bribe.— State  r.  Butler  (Mo.  Sup.)  660. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Aimeal  and 

Error,"  {  a 

BROKERS. 

See  "Factors" ;  "Principal  and  Agent" 
Examination  of  witnesses  In  action  for  breach 
of  contract,  see  "Witnesses."  S  5. 

{  I.   Ooaipensatlo&  and  Uob. 

In  an  action  originating  in  the  circnit  court 
to  recover  on  contract  for  comn^ssion  for  sale 
of  real  estate,  heid  no  recovery  can  be  had  on 
quantum  meruit— McDonnell   t.  StepbeDs"fi 

(Mo.  App.)  766. 

Real  estate  broker  A«M  not  entitled  to  com- 
missions under  a  contract— Shinn  t.  Boyd  (Tex. 
Civ.  App.)  1027. 

I  2.   Aotlona  for  oompensatira. 

In  an  action  by  broker  for  commisrions,  evi- 
dence held  to  justify  a  verdict  for  plnintiff.— 
Brown  &  Bro.  v.  I^pp  (Ky.)  194. 

In  real  estate  broker's  action  for  commiasiooK. 
instruction  that,  if  he  was  trying  to  sell  laiiii. 
etc.,  they  should  find  for  him,  Mid  not  wat^ 
ranted  by  pleading.  —  Yarlwrough  t.  Creager 
(Tex.  OiT.  App.)  WL 

In  real  estate  broker's  action  for  cominIa^oo«, 

submission  to  jury  of  existence  of  contract?  be- 
tween landowner  and  other  agents  keU  error,— 
Yarborough  v.  Creager  (Tex.  Cfv.  App.)  6*5. 

Fact  of  having  advertised  land  held  provable 
by  real  estate  broker's  testiuiony  in  his  action 
for  commissions.— Xarborongh  t.  Greaga  (Tez. 
Cir.  App.)  645. 

Petition  of  real  estate  broker  suins  tor  cod- 
missions  held  suSicient.— Tarborongh  t.  Cresr>r 
(Tex.  Civ.  App.)  045. 

fi  3.  BlKlits,  pfform,  aad  lUUUtlw  Mto 
tWrd  persons- 
Brokers,  authorized  to. sell  oil  for  a  nuni- 
factnrer,  held  to  have  implied  authority  to  sti?- 
ulate  the  quantity  that  the  seller  should  i>i:: 
into  tank  cars,  In  which  the  oil  was  to  be  delir- 
ered.— Sherman  Oil  A  Cotton  Co.  t.  DaUu  Oil 
&  Beflning  Co.  (Tex.  CIt.  App.)  90. 

BUCKET  SHOPS. 

See  "Oaming,"  1 1. 
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BUILDING  AND  LOAN  ASSOCIATIONS. 

Oompromiee  between  unociation  and  member, 
see  "ComiminlBe  and  Betdement" 

Where  one  sarrenderB  hiB  stock  In  a  building 
nssociation  for  clredit  on  Ita  loan  to  him,  its 
~value  is  determined  b;  the  association's  then 
assets  and  liabilities.— Peal  v.  Citizens'  Baild- 
ioK  &  Loan  Ass'n's  Assigrnee  (K7.)  932. 

'Where  a  premium  paid  a  building  and  loan 
association  for  a  loan  Ib  the  result  of  competi- 
-tive  btdding,  resulting  in  the  fixing  of  the  pre* 
mluin  in  excess  of  that  fixed  by  the  association 
Itself,  the  premium  is  not  usnriotu.— Kittredge 
-V.  ChilUcotfie  Loan  ft  Btiildiug  Ass'n  (Mo.  App.) 
147. 

A  minimum  premium  fixed  by  a  building  and 
loan  association  for  a  loan  to  but  member  is 
usurious.— KIttredge  t.  Chillicot&e  Loan  ft 
BuUdlDg  Aw'n  (Mo.  App.)  147. 

A  borrowing  member  of  a  building  associa- 
tion held  to  have  impliedly  consented  to  the 
proposition  that  the  association  would  there- 
after withhold  one-half  of  the  preminms  paid. 
— ^Kittredge  Ghillicothe  Loan  ft  Building 
AaB'n  (Mo.  App.)  147. 

A  borrowing  member  of  a  building  assoda- 

tion  held  estopped  from  coujplainlng  of  tlie  re- 
tention of  premiuma  by  the  association.— Kitt- 
redge  v.  Chillicothe  Loan  ft  Building  Ass'n 
(Mo.  App.)  147. 

BUILDING  CONTRACTS. 

Abandonment  of,  see  "(Tontracts,"  i  6. 
Consideration  of,  see  "CJontracts,"  S  1- 
Uesclssion  of.  see  "CJontracts,"  S  4. 
rnme  for  iterformance  of,  tee  "Cootracto,"  i  2. 

BUILDING  REGULATIONS. 

See  "Hnnidpal  (Corporations,"  fi  7. 

BUILDINGS. 

Discriminatory  execution  of  ordinancea  relat- 
ing to  issuance  of  building  peimita  as  denial 
of  equal  protection  of  lawa,  see  "(jonatitution- 
al  Law,"  §  7. 

BURDEN  OF  PROOF. 

In  civil  actions,  see  "Evidence,"  |  S. 

BURGLARY. 

ArgntDents  and  conduct  of  counsel,  see  "Crim- 
inal Law,"  S  16. 

Character  of  witnesses,  see  "Witnesses,"  i  7. 

Continuance,  see  "Criminal  Law,"  8  11. 

Harmless  error  in  arguments  and  conduct  of 
counsel,  see  "Criminal  Law,"  {  24. 

Parties,  see  "Criminal  Law,"  S  2. 

Province  of  court  and  jary,  see  "Criminal 
Uw,"  §  17. 

I  1.  OtfeuM  anil  VMpomslbUltjr  there- 
for. 

Unlocking  the  door  of  a  house  with  intent  to 
steal  per3onal  pronerty  contained  therein  la 
burglary.— Sute  t.  Peebles  (Mo.  Sup.)  518. 

I  2.  ProaeentloB  mmd  v«alaliment< 

In  a  prosecution  for  burglary,  or  burglary  and 
larceny,  the  breaking  and  eiitrj'  may  be  shown 
by  cirriimstantial  evidence. — State  v.  Peebles  . 
(Mo.  Sup.)  r)18. 

In  fl  proseoution  for  burjilary,  proof  of  break- 
inK,  entry,  and  taking  awny  the  property  against 
the  will  of  the  owner  justifies  an  inference  that 
the  opening  of  a  door  to  the  house  was  with 


criminal  latent  to  ataal.— State  T.  Feieble*  (Mo. 
Sup.)  518. 

In  a  prosecution  for  burglair,  Tariance  be- 
tween information  and  chatve  had  not  fatal. — 
State  T.  Peebles  (Mo.  Sap.)  618. 

An  indictment  charing  day  bnrglary  and 
night  burglary  In  separate  connts  AeTd  proper. 
—Miller  t.  State  (Tex.  Or.  App.)  800. 

The  indictment  charging  day  burglary  and 
night  burglary,  and  the  evidence  justifying  a 
!  finding  of  day  burglary,  the  general  verdict 
I  will  be  attribnted  to  the  eount  charging  it— 
!  Miller  t.  State  (Tex.  Or.  App.)  800. 

BvideDce  kdd  to  juatify  a  convietkHi.  of  du 
burglary.— Miller  T.  State  (Tex.  Cr.  App.)  800. 

In  a  prosecution  for  burglary,  testimony  that 
witness  told  her  husband  where  she  put  money 
In  Question  held  properly  admitted. — Washing- 
i  ton  v.  SWte  (Tex.  Cr.  App.)  810. 

I    In  a  prosecution  for  burglary,  evidence  as  to 
I  condition  of  house  immediately  after  the  bnr- 
glary  held  admissible.— Waidungton  T.  State 
(Tex.  Cr.  Aw)  310. 


BY-LAWS. 

Of  Inaonuioe  aModatlon,  see  "Insurance*"  $  & 

CANCELUTION  OF  INSTRUMENTS. 

See  "Quieting  THIe";  "Beformatlon  of  In- 
struments." 

Cancellation  of  deeds,  see  "Deeds,"  S  1. 

Rescission  of  contracts,  see  "Contracts."  fi  4; 
"Sales,"  S  8;  "Vendor  and  Purchaser,"  t  & 

Setting  aside  fraudulent  conveyancee,  see 
"Fraudnlent  Conveyances,"  S  2. 


CARGO. 


See  "Shipping.'* 


CARNAL  KNOWLEDGE. 

See  "Bape." 

CARRIERS. 

Admissions  In  pleadings  in  action  for  Injuries 
to  live  stock  in  carriage,  see  "Evidence,''  {  8. 

Aider  by  verdict  in  action  for  injuries  to  passen- 
ger, see  "Pleading,"  §  9. 

Ejection  of  paBsenger  as  constituting  assault, 
see  "Assault  and  Battery,"  S  1. 

Excessive  damages  for  Injuziea  to  passenger, 
see  "Damages,^*  S  3. 

Harmless  error  in  admission  of  evidence  in  ac- 
tion for  injuries  to  passengers,  see  "Appeal 
and  Brror,*^S  17. 

Harmleaa  error  in  inatrnctions  In  action  for  In- 
juries to  live  stock  in  carriage,  see  "Appeal 
and  Error,"  |  20. 

Health  regulations  affecting,  see  "Health,"  ft  1. 

Hearsay  in  action  to  injuries  to  live  stock  In 
carriage,  see  "Evidence,"  i  8. 

Imputed  negligence  of  passenger,  see  "Negli- 
gence," S  2. 

Opinion  evidence  in  action  for  injuries  to  pas- 
sengers, see  "Evidence,"  $  ll. 

Prohibition  against  limitation  of  liability  as  reg- 
ulation of  interatate  commerce,  see  "Com- 
merce," i  1. 

I  1.  Ooatrol  aad  reBvlatioB  of  oommon 
carriers. 

Shipment  of  freight  to  a  point  not  on  a  rail- 
road held  a  through  sbipment,  not  in  violation 
of  Const.  §  215,  prohibiting  discrimination  In 
rates.— Southern  By.  Go.  v.  Commonwealth 
(Ky.)  207. 

Const.  §  215,  held  not  to  prohibit  a  railroad 
company  from  charging  a  through  freight  rate 
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len  thu  the  man  of  Hu  local  rates  between  two 
points. — Southern  By.  Co.  t.  Commonwealth 
(Ky.)  207. 

I  X*    Carrlase  «f  sooda. 

It  Ib  the  dut^  of  a  conaiguee  to  use  ordinary 
'!are  to  ascertain  the  cause  of  the  delay  in  the 
transportation  of  a  shipment.— LonisriUe  &  C. 
Packet  Co.  t.  Bottortf  (Ky.)  920. 

It  la  the  doty  of  a  conaiguee  of  ft  machine  to 
use  ordinary  care  In  obtaining  another  ma- 
chine, where  the  one  shipped  is  delayed  In 
transportation.— LonisTille  &  C.  Packet  Co.  t. 
Bottorff  (Ky.)  920. 

It  is  the  duty  of  a  consignee  to  nse  ordinary 
care  to  remove  the  cmiae  of  the  delay  in  the 
transportation  of  a  shipment. — Louisrllle  Sc  C. 
Packet  Co.  v.  Bottorff  (Ky.)  920. 

Rule  for  measure  of  damages  for  negligent 
delay  of  carrier  in  delivery  of  a  machine  stated. 
— LouiarlUe  &  O.  Packet  Oo.  t.  Bottorff  (Ky.) 
920. 

Hridence  considered,  In  action  against  a  car- 
rier for  nMligeut  delay  in  delivery  of  a  ma- 
dUne,  and  %eld  sufficient  to  sustain  rerdlct  for 
plaintiff  for  $250.— liOniarrlUe  ft  a  Packet  Go. 
V.  Bottorff  (Ky.)  920. 

A  carrier  is  responaible  for  damages  for  neg- 
ligent delay  in  delivery  of  a  machine  only  on 
the  ground  of  unreasonable  delay  in  delivering 
it,  after  prepayment  of  the  freight,  when  pre- 
payment may  be  required  by  the  carrier.— 
Louisville  &  O.  Packet  Co.  t.  Bottorff  (Ky.) 
U20. 

In  conversion  against  a  carrier,  evidence  kd4 
to  sufficiently  show  the  value  of  the  goods  con- 
verted.— FirBt  Nat.  Bank  v.  San  Antonio  ft  A. 
P.  R.  Go.  ^ex.  SnpO  410. 

Refusal  of  carrier  to  deliver  goods  to  pledgee 
of  bill  of  Isding,  except  on  surrender  of  that 
instrument.  Iteld  conversion.— First  Nat.  Bank 
T.  San  Antonio  &  A.  P.  B.  Co.  (T^  Sup.)  410. 

Bank  furnishing  money  to  purchasers  of  cot- 
ton to  pay  drafts  attached  to  bill  of  lading  held 
entitled  to  a  lien  on  the  cotton,  on  delivery  of 
the  bills  of  lading  after  payment  of  the  draft 
by  the  purchaser  of  the  cotton.- First  NaL 
Bank  v.  San  Antonio  &  A.  P.  B.  Oo.  (Tex.  Sup.) 
410. 

Under  Sayles"  Civ.  St  1897,  art  4497,  held 
that  where  one  applied  for  "stable  cars"  for  the 
shipment  of  cattle,  the  railroad  was  not  re- 
guired  to  fumieh  them.— Texas  &  P.  By.  Co.  v. 
Banow  (Tex.  Civ.  App.)  643. 

Where  a  shipper  demanded  "stable  cam"  for 
shipment  of  cattle,  they  not  being  the  only  suit- 
able care,  the  railroad  held  not  required,  under 
Sayles*  Civ.  St.  1807,  art  4487,  to  fornidi  other 
suitable  cars,— Texas  ft  P.  By.  Co.  t.  Barrow 
(Tex.  Civ.  App.)  643. 

Donand  by  a  shipper  on  railroad  company  for 
can  held  not  to  have  amounted  to  'Written 
demand,"  witMu  SaylcB'  CIt.  St  1807,  art 
4487.— Texas  ft  P.  By.  Co.  t.  Bacntw  (Tex. 
Civ.  App.)  643. 

The  fact  that  a  railroad  company  failed  to 
deliver  a  Kbipper  stable  cars,  as  contracted  for. 
held  not  to  warrant  recovery  by  shipper  of  pen- 
alty imposed  by  Sarle^  Civ.  St  1897,  art 
4«>7.— Texas  &  P.  By.  Co.  T.  Barrow  CTex. 
CiT.  App.)  643. 

t  8.    Carriage  of  IItc  atoek. 

In  an  action  againgt  a  carrier  for  negligence 
in  transportntioD  of  cattle,  carrier  hem  not 
jointly  liable  fnr  the  negligence  of  connecting 
carriers. — International  &  G.  N.  B.  Co.  v. 
Startz  (Tex.  Sup.)  1. 

Charge  in  an  action  against  carrier  for  neg- 
ligent Injury  to  live  stock  on  effect  of  evidence 
held  error.— St  Louis  Soutiiwestem  By.  Co.  t. 
Smith  (Tex.  Civ.  App.)  28. 


Char^  Is  an  action  against  eoirler  for  uegli- 
gent  injury  to  live  stock  on  assessment  ol  dam- 
ages held  error.— St  Louis  Sontiiwestsm  By. 
Go.  T.  Smith  (Tex.  dr.  App.)  28. 

Contract  for  carriage  of  cattle.  limiting  lia- 
bility to  carrier's  own  line,  exempts  it  from  lia- 
bility for  dday  on  connecting  line. — Intenia- 
tional  &  O.  N.  B.  Co.  t.  Bamert  ft  Boat  (Tex. 
Civ.  App.)  29. 

Shipper  cannot  recover  for  damages  to  cattle 
resulting  from  shrinkage  caused  by  bis  pottins 
the  catue  in  the  carrier's  pen  before  the  time 
agreed  upon  for  their  departure.— Intemationtl 
ft  O.  N.  R.  Oo.  V.  Earnest  &  Bost  (Tex.  Clr. 
App.)  29. 

An  allegation  that  a  forwarding  cBxner  re- 
ceived and  forwarded  horses  neld  anffidoit  te 

fix  its  obligatloDs.— St  Louis  Southwes^u  By. 
Co.  T.  Doian  (Tex.  Civ.  App.)  415. 

Under  Rev.  St  U.  S.  H  4886.  4388  fU.  S. 
Comp.  St  1901,  pp.  2995.  2906],  relating  to 
the  duty  of  railway  companies  in  carrying  ani- 
mals, the  question  whether  a  compeay  was 
negligent  in  its  care  of  horses  keld  to  tie  ttn  the 
jury. — St.  Louis  Southwestern  By.  Oo.  t.  Do- 
Ian  (Tex.  (3iv.  App.)  416. 

I  4*    Garrlaf  e  of  passexcers. 

Person  crossmg  rulroad  track  with  intention 
of  boarding  a  tridn'and  paying  Us  fare  Uiereoo 
held  a  passenger.— Albin  v.  Chicago,  B.  I.  A 
P.  By.  Co.  (Nfo.  App.)  153. 

A  person,  entitled  to  passage  on  a  train  be- 
tween two  points.  Is  entitled  to  the  protection 
of  a  passenger  mm  tiie  starting  pout  to  dw 
usual  stopping  ^ee  at  the  fliuU  destination.— 
Hardin  v.  Ft  Woxth  ft  D.  C.  Bj.  On.  Q^ex. 
Civ.  App.)  4S1. 

A  passenger,  accompanying  a  diipment  of 
freight,  held  none  the  less  a  passenger,  on  the 
carrier  leaving  the  car  temporarily  where  it 
could  not  be  unloaded,  and  the  passenger  t«n- 
porarily  leaving  the  car,  hut  returning  to  it. — 
Hardin  v.  Ft.  Worth  ft  D.  C.  By.  Oo.  {Tex. 
Civ.  App.)  431. 

S  6.   —  Pers«nal  Injwries. 

One  directed  by  railroad  cmductor  to  assiFt 
invalid  in  getting  on  train  held  entitled  to  rely 
on  conductor's  assurance  that  time  would  be 
given  him  to  ati^t  snd  It  was  condnctorN 
duty  to  delay  train  a  reaB(HUible  time  for  that 
^^ose^Kshop  T.  BUnoiB  Gent  B.  Gnu  (Ky.) 

Where  a  conductor  knew  that  a  pefton  had 
entered  a  train  to  assM  an  invalid,  it  was  Ui 

doty  to  nse  ordinary  care  to  ascertain  whether 
he  had  gotten  off  before  the  train  started.— 
Bishop  v.  Dllnois  Cent  B.  Co.  (Ky.)  I09QL 

A  street  car  company,  aasumiug  to  earr^  a 
passenger  in  a  dangerous  position,  TtelA  required 
to  observe  the  reoniMte  degree  of  care  for  Us 
safety.— Parka  T.  Bt  Lonls  ft  &  By.  Oo.  (Mo. 

Sup.)  70. 

Carrying  street  car  passenger  beyond  destina- 
tion held  not  i»roxim'ate  cause  of  inJarr  receiv- 
ed while  returning.— Halev  T.  8t  Lous  Tran- 
sit Co.  (Mo.  Sup.)  731. 

Bridence  in  an  action  by  a  paaaengcr  ob  a 
street  car  for  bdng  thrown  aierefrom  to  a 
lurch  therectf  held  sufflclesit  to  antluMriae  a  Bad- 
ing  of  negligence.— Ilgea  t.  St.  Lovis  Transit 

Go.  (Mo.  App.)  98. 

Bunniog  past  a  street  crossing  is  not  the 
proximate  cause  of  injury  to  a  street  car  pas- 
senger, hurt  in  an  attempt  to  aliriit— Ijndi  v. 
St Xmila  Transit  Go.  (Ho.  AppJlOOt. 

Street  car  company  held  not  neclfgent  fai  se- 
lecting place  for  passenger  to  alipit— I^Bcb  v. 
St  Louis  Transit  Go.  (Mo.  App.)  lOa 

A  street  railway  company,  in  the  manacv- 
ment  of  its  cars  and  the  care  of  ita  tracks 
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owes  to  Itf  passenger  that  hi^  desrea  of  care 
and  foreds^t  which  skillful  railroad  men  would 
«xeireise^Hvda  t.  St.  Lonta  Tianait  Oo,  (Mo. 
App.)  127. 

Street  railroad  held  liable,  where  passenger 
was  injured  by  conductor  assaulting  him. — 
Strauss  T.  St.  Lools  Transit  Oo.  (Mo.  App.) 
156. 

Where  a  passenger  on  a  street  car  has  a  yonng 
ffirl  with  ber,  exb«  time  should  be  allowed  her 
in  alighting.— Hannoo  T.  St  Lotila  Tramrit  Co. 
(Mo.  App.)  158. 

A  passoiger's  contract  for  carriage  on  an  elec- 
tric car  covers  the  period  needed  for  safely 
alighting  therefrom,  daring  which  she  is  enti- 
tled to  be  showD  the  highest  depee  of  care.— 
Filtingham  t.  St  Looia  Transit  Go.  (Mo.  App.) 
814. 

Instruction,  is  action  for  personal  injuries, 
requiring  carrier  to  use  highest  degree  of  care, 
Aeld  not  error.— TiUman  t.  Bt  Louis  Transit 
Go.  (Ho.  ApiK)  320. 

It  is  the  dnty  of  a  railroad  company  to  fur- 
nish comfortable  waiting  rooms  at  its  depots.— 
Missouri,  K.  &  T.  By.  Go.  t.  MeOntcheon  (Tex. 
Civ.  App.)  232. 

Railroad's  duty  to  alighting  passenger,  when 
he  has  been  given  reasonable  time  to  aligfit,  is 
to  use  ordinary  care  only  not  to  Injure  him.— St. 
Ix>ufs  Southwestern  Ry.  Oo.  of  Texas  t.  Tnmer 
(Tex.  dv.  App.)  255. 

A  carrier  held  not  relieved  from  exercising 
the  atmost  care  in  the  operation  of  a  freight 
train  for  the  safety  of  .a  passenger  thereon. — 
Hardin  v.  Ft.  Worth  &  D.  a  Ry.  Co.  (Tex. 
Civ.  App.)  481. 

Where  a  train  is  derailed,  injuring  a  passen- 
ger, by  collision  with  cattle,  evidence  that  the 
right  of  way  fence  there  was  so  defective  as 
not  to  prevent  cattle  coming  through  held  ad- 
missible.—International  &  O.  M.  B.  Oo.  T. 
Thompson  (Tex.  Ov.  App.)  4S9. 

The  fact  that  plaintiff's  wife  was  cold  when 
entering  onwarmed  depot  A«Id  not  to  prevent 
recovery  for  suffering  thereafter  resulting 
through  snch  unwarmed  condition.— Texas  Mid- 
land B.  R.  T.  Little  (Tex.  Qr.  App.)  958. 

Degree  of  care  on  part  of  carrier  of  pas- 
sengers defined. — Houston  Sllectric  Go.  v.  Nel- 
son (T».  Civ.  App.)  978. 

Carriw,  n^ligently  famishing  nnwarmed 
car,  Md  llaUe  for  inJnry  to  passenger  while 
car  was  being  carried  by  connecting  line.— Mis- 
souri, K.  &  T.  By.  Co.  T.  Harrison  (Tex.  Civ. 
App.)  1036. 

Carrier,  negligently  famishing  unwarmed 
car,  Md  not  relieved  by  contractnal  stipulation 
from  liability  for  injury  to  passenger  while 
car  was  being  carried  Itj  connecting  line. — 
Missouri,  K.  &  T.  By.  Co.  t.  Harrison  (Tex. 
Civ.  App.)  1036. 

§  6.   —  AetiottS  for  personal  Ininrles. 

Where  the  evidence  was  conflicting,  the  speed 
of  the  train  frmn  wUch  plaintiff  alighted  was 
for  the  iory.— Biahop  v.  lUinois.  Cent.  R.  Co. 
(Ky.)  1099. 

Ill  action  against  railroad  for  lojartes  to  per- 
son alighting  from  train,  evidence  examined, 
and  held  to  raise  question  for  jury  as  to  con- 
ductor's knowledge  of  plaintiff's  purpose  In 
boarding,  and  whether  he  had  aligbted.— Biahop 
T.  Blln^  Gent.  B.  Co.  (Ky.)  1099. 

In  an  action  by  a  street  car  passenger  for  in- 
jariee,  an  instruction  held,  under  the  evidence, 

Sroperly  refused.— Parks  v.  St  Louis  &  S.  Ry. 
0.  (Mo.  Sup.)  70. 

In  an  action  by  a  street  car  panenger  for 
Injuries,  question  of  the  negligence  of  defend- 
aaU  held  for  the  jury.— Parka  v.  St  Looia  &  8. 
By.  Co.  (Mo.  Sup.)  70. 


'A  charge  that  the  harden  la  w  plaintiff 
"throughout  the  case"  of  [woving  negUgence 
held  proper,  where  contributory  necligenee  Is 
not  referred  to.— Peck  t.  St  Lonla  Jranslt  Oo. 

(Mo.  Bap.)  736. 

An  instruction  hdd  not  objectionable  as  pla- 
cing strMS  on  the  stopping  of  a  car  as  part  of 
company's  act  of  negligence.— Feck  T.  SL  Loals 
Transit  Go.  (Mo.  Sup.)  736. 

Where  plaintiff's  theory  was  that  a  car  had 
stopped,  she  cannot  complain  of  Instracticms 
that  If  It  had  not  atqpped,  defendant  waa  not 
liable.— PeA  T.  St  Louis  Transit  Go.  (Mo. 
9ap.)  786. 

Where  it  was  proper  to  instruct  that  a  com- 
pany was  not  negligent,  unless  its  car  bad 
''stopped,"  the  use  of  the  term  "stopped  stUl" 
held  proper.— Peck  r.  St  Louis  Transit  Oo. 
(Mo.  Sap.)  736. 

The  burden  Jteld  not  shifted  from  a  passenger 
to  a  street  car  company,  on  proof  of  her  injury. 
—Peck  V.  St  Lools  Transit  Co.  (Mo.  Sup.)  736. 

An  instraction  as  to  the  duty  of  a  common 
carrier  to  a  nassmger  held  not  erroneona,  be- 
canae  not  denning  "highest  degree  of  care."— 
Ilgee  V.  St  Louis  Transit  Oo.  ^o.  App.)  93. 

In  an  action  by  a  street  car  passenger  for  In- 
juries sustained,  the  question  of  defendants 
negligence  held  for  the  jory. — Heyde  v.  St 
Louis  Tranait  Co.  (Mo.  App.)  127. 

Where  a  street  car  passenger  shows  that  he 
was  free  from  negligence,  and  that  he  was  In- 
jured by  the  derailment  of  a  car  the  company 
has  the  burden  to  show  Its  freedom  from  negli- 

rince.— Heyde  v.  St  Loala  Tranait  Oo.  (Mo. 
pp.)  127. 

An  instruction  in  an  action       a  street  car 

fiaasenger  for  injari^  sustained  held  within  the 
Bsaes  presented  by  the  evidence. — Heyde  v.  St. 
Lonis  Tranait  Go.  (Mo.  ipp.)  127. 

Pleading  and  evidence  as  to  time  a  passenger 
was  allowed  for  alighting  from  a  street  car 
held  not  to  show  a  variance.— Hannon  T.  St 
Louis  Transit  Go.  (Mo.  App.)  158. 

Petition  by  a  passenger  for  injuries  In  aUght- 
Ing  from  electric  car  held  to  suftlcienUy  allege 
that  the  place  was  dangerous. — FllUngham  T.  St. 
Lools  Transit  Co.  (Mo.  App.)  314. 

Instruction,  In  action  by  passenger  for  inta- 
ries,  requiring  of  defendant  ^*atmost  care,  slall. 
and  vinlance,"  held  not  aronnd  for  reversal. — 
nilini^bm  T.  St  Lonla  Transit  Go.  (Mo.  App.) 
814. 

In  an  action  for  passenger's  injuries.  Instruc- 
tions AsM  to  woperly  state  law  of  case.— Rob- 
inson T.  fit  Xonla  &  8.  By.  Gb.  (Mo.  App.) 
493. 

GoUifdon  of  cars  la  prima  fade  evidence  ct 
negligence  In  passenger's  injury  aeti<m,  and 
shifts  burden  of  proof  .-Robinson  t,  St  Louis 
&  S.  Ry.  Co.  (Mo.  App.)  493. 

The  question  of  a  street  railway  company's 
negligence  in  causing  an  injury  Jteld  to  be  for 
the  jurj*. — Scamell  v.  St  Louis  Transit  Co.  (Mo. 
App.)  1021. 

In  an  action  for  injuries  snstalned  while  be~ 
ing  exposed  to  the  cold  while  in  defendant's  de- 
pot waiting  room,  evidence  of  costom  of  agent 
to  Invite  persona  to  come  Into  the  office  whai 
the  weather  was  oold  Md  not  admissible  as 
tending  to  show  tiie  state  of  the  weather  at  the 
times  complained  of.— Miasoari,  K.  A  T.  Ry.  Co. 
V.  McCutcheon  (Tex.  CSv.  App.)  232. 

In  an  action  for  injuries  caused  by  the  de- 
railing of  a  train,  an  instruction  to  find  for 
plaintiff,  if  the  train  waa  derailed  and  this  was 
the  proximate  cause  of  her  Injuries,  held  erro- 
neous.—Galveston,  H.  &  S.  A  By.  Go.  t.  Fales 
(Tex.  Giv.  App.)  234. 
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DeraUmeat  of  a  train,  injuring  a  passeni^r, 
makes  a  prima  fade  case  of  □egligeQce,  which, 
unless  rebutted,  entitles  him  to  recover. — Inter- 
national &  G.  N.  B.  C!o.  T.  Thompson  (Tex. 
CiT.  App.)  4S9. 

Instruction  on  elements  of  damage,  in  action 
for  BufFering  of  plaintiff's  wife  occasioned  by 
defendant  railroad  company's  nnwarmed  d«>ot 
held  erroneous.— Texas  Midland  B.  B.  t.  Lit- 
tle (Tex.  Civ.  App.)  858. 

A  charge  in  an  action  against  a  street  rail- 
road for  personal  iajuries  caused  by  a  collision 
JuAd  misleading,  as  warranting  a  construction 
that,  if  the  collision  and  the  consequent  injury 
was  shown,  it  established  liability,  irreapectiTe 
of  other  proof. — Houston  Blectric  Go.  t.  Nel- 
son (Tex.  GIt.  App.)  978. 

In  an  action  for  injury  to  a  passenger  in  a 
street  car,  allied  to  be  due  to  negligence  in 
colliding  with  a  water  cart,  it  was  held  error 
to  refuse  an  instruction  submitting  to  the  jury 
in  terras  the  issue  of  proper  care. — Houston 
Electric  Co.  t.  Nelson  (Tex.  Civ.  App.)  978. 

Instruction  in  passenger's  actlcMi  for  injury 
from  uawarmed  car  held  not  objectionable,  as 
making  railroad  company  insurer  of  car's  condi- 
tion.—Missonri,  K.  Sc.  T.  By.  Co.  T.  Harrison 
(Tel.  Giv.  App.)  1036. 

I  7.  ^—  ContribntoiT     meElleenee  of 
person  Injured. 

Whether  or  not  a  person  alighting  from  a 
moving  train  was  negligent  in  the  manner  in 
which  he  alighted  was  for  the  jury.— Bishop  t. 
IlUnois  Cent.  B.  Go.  (Ky.)  1099. 

A  plea  of  street  car  companies,  sued  by  a  pas- 
senger for  injuries,  if  construed  to  charge  that 
the  injunr  resulted  solely  from  his  voluntary 
act  of  riding  on  the  step  of  the  car,  held  cov- 
ered by  the  plea  of  general  denial.— Parks  t. 
St.  Louis  &  S.  By.  Go.  (Mo.  Sup.)  70. 

A  plea  of  street  car  companies,  sued  by  a  pas- 
senger for  injuries,  if  construed  to  allege  that 
the  passenger  s  position  was  obviously  so  dan- 
gerous that  the  injury  could  not  have  been 
avoided  by  the  company,  hel4  defective.— Parka 
V.  St.  Louis  ft  S.  Ry.  Co.  (Mo.  Sup.)  70. 

A  plea  of  street  car  companies,  sued  by  a  pas- 
senger for  injuries,  if  construed  to  allege  that 
the  passenger's  negligent  act  of  riding  on  the 
step  contribnted  to  his  injury,  beld  covered  by 
the  plea  of  contributoir  negugence.— Parks  v. 
St.  Louis  &  B.  By.  Co.  (Mo.  Sup.)  70. 

A  street  railway  passenger  never  asenmes  the 
risk  of  the  company's  negligence.— Parks  v.'  St 
Louis  ft  S.  By.  Co.  (Mo.  Sup.)  70. 

A  street  car  passenger,  taking  a  dangerous 
position,  held  required  to  exercise  the  care 
whidi  prudent  persons  would  exercise  under 
similar  circumstances.— Parks  T.  St,  Louis  & 
8.  Ry.  Co.  (Mo.  Sup.)  70. 

Passenger,  alighting  from  electric  car  at  un- 
safe place,  held  not  guilty  of  contributoir  necH- 
gence.— Fillingham  t.  St.  Louis  Transit  Co.  (Mo. 
App.)  814. 

The  doctrine  of  assumptiou  of  risk  held  not 
to  apply  to  a  case  of  a  passenger  alighting  from 
electric  car  at  unsafe  place. — Fillingham  v.  St. 
Louis  Trannt  Co.  (Mo.  App.)  314. 

Question  of  contributory  negligence  of  pas- 
senger on  street  railway  held  for  Jury. — Scamell 
T.  St.  I^uis  Transit  Co.  (Mo.  App.)  1(^1. 

I  8.    —  EJeetlom  of  pasiaiMKOrs  mmd  la- 
traders. 

A  passenger  lightfully  on  a  car  held  not  re- 
quired to  leave  without  resiHtanee,  when  direct- 
ed, where  he  tenders  lawful  money  for  his  fare, 
which  is  refused  as  counterfeit. — Breen  v.  St. 
I-ouis  Transit  Co.  (Mo.  App.J  78. 

A  passenger  in  an  action  against  a  carrier  for 
a  wrongful  ejection  may  nut  give  evidence  as 


to  his  character,  it  not  bel&g  attacked.— Breen 
V.  St  Louis  l^slt  Go.  (Mo.  78. 

Statement  of  opinion  by  a  condnctor.  as 
ground  for  refusing  money  for  fare  of  passen- 
ger, that  it  is  counterfeit  held  not  to  affect 
damages  for  wron^ui  ejeeti<m  of  pasaenger.— 
Breen  T.  St.  Lonia  Transit  Go.  (Mo.  App.)  TS. 

Elements  of  damages  for  wronttul  ejectioa  of 
passenger  stated.— Breen  T.  St  Louia  Trannt 

Co.  (Mo.  App.)  78. 

In  an  action  against  a  street  railway  com- 
pany tor  injaries  sustained  by  a  passenger,  b»- 
cause  of  f<wcible  ejectment  from  a  car  by  the 
conductor,  an  Instruction  held  not  open  to  the 
objection  that  it  authorized  a  recovery  on  a  dif- 
ferent cause  of  action  from  that  stated  in  the 
petition.— Gotwald  v.  St  Louis  Trannt  Co. 
(Mo.  App.)  125. 

In  action  against  railroad  for  injuriee  to  pas- 
senger arising  from  forcible  ejection  from  train, 
an  instructioD  as  to  the  circomstancee  under 
which  plaintiff  might  recover  heU  not  errooe- 
ous.— Texas  ft  P.  By.  Go.  t.  Tons  (Tex.  Gy. 
App.)  230. 

In  action  against  railroad  for  injuries  to  pas- 
senger arising  from  forcible  ejection  from  train, 
question  whether  the  ejection  occurred  held  one 
for  the  jury.— Texas  ft  F.  By.  Co.  t.  Terns  (Tex. 
Civ.  App.)  230. 

A  carrier  may  eject  a  dlsordwly  and  vicious 
passenger.—Atehison,  T.  ft  S.  F.  Ry.  Co.  t. 
Wood  (Tex.  Civ.  App.)  964. 

I  9.   —  PftBaencers*  oCeota. 

What  Is  a  reasonaUe  auanti^  of  bagsage  for 
which  a  carrier  should  oe  liable  keld  a  gun- 
tion  of  fact  for  the  juiy.— Galveston,  H.  A  g.  A 
I^.  Go.  T.  Fales  (Tex.  Giv.  App.)  234. 

In  determining  the  value  of  baggage  lost  by 
a  railroad  comDany,  the  value  of  the  weariog 
apparel  and  articles  of  daily  use  carried  on  the 
journey  are  not  determinable  by  the  market  val- 
ue of  Budi  artides  at  the  point  of  destination.— 
Galveston,  H.  ft  S.  A.  By.  Co.  v.  Falea  (Tex. 
Civ.  App.)  234. 

The  measure  of  damage  for  the  loss  of  bite- 
gage  is  the  value  of  the  articles  at  tbdr  poin: 
of  desthiation.— Galveston,  H.  &  S.  A.  Ry.  O. 
T.  Fales  (Tex.  Giv.  App.)  234 

In  the  absence  of  legislative  enactment,  tbf 

law  does  not  prescribe  aoy  definite  limit  to  the 
value  of  baggage  b»'ond  which  a  carrier  is  iii>t 
liable— Galveston,  H.  ft  S.  A.  Ry.  Co.  v.  Falf:. 
(Tex.  Civ.  Amk)  234. 

A  common  carrier  is  liable  for  baggage  whiHt 
It  receives  from  a  passenger,  which  is  nerer  de- 
livered, though  the  owner  does  not  inform  the 
carrier  of  the  specific  artides  the  baKage  con- 
tains.—Galvston,  H.  ft  S.  A.  By.  Co.  t.  FaWs 
(Tex.  av.  App.)  234. 

A  woman's  jewelry,  and  all  artides  pertaininiE 
to  her  wardrobe  that  may  be  necessary  or  con- 
venient to  her  travdlag,  la  baggage. — Galves- 
ton, H.  &  S.  A,  Ry.  Oo.  T.  Faba  (Tex.  Civ. 
App.)  234. 

CARRYING  WEAPONS. 

See  "Weapons." 

CATTLE 

See  "Animals." 

Carriage,  see  "Ciarriers,"  i  S. 

CAHLE  GUARDS. 

See  "Railroads,"  SS  3-^- 

CAUSE  OF  ACTION. 


See  "Action." 
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CERTIFICATE 

As  evidence  see  **BTidence,"  |  9. 
Certified  civtea,  bm  "Brldenee,"  |  9, 

CERTIORARI. 

To  determine  validitr  of  dramshop  lie^nM,  see 

"Intoxicating  I^iqaora,"  |  8. 

f  1.   Frottaedlnss  aad  determinatlott. 

Petition  for  certiorari,  ■which  seta  out  part  of 
evideoce,  bat  does  not  necative  every  phase  of 
the  erldence,  and  facts  which  wonld  jostifr  the 
indgmeDt,  held  Insnfflclent.— Gulf.  G.  &  B.  F. 
I^.  Go.  T.  KfDDey  <Tei.  OIt.  App.)  18. 

Petition  for  certiorari,  on  judgmeiit  against 
a  carrier  for  damages  for  delay  in  delivering  a 
feed  shipment,  held  not  to  show  a  want  of  no- 
tice of  the  purpose  of  the  shipment— Golf,  O. 
ft  8.  F.  Rj.  Co.  r.  Kinney  (Tax.  Or.  App.) 
18. 

CHALLENGE 

To  jiuor,  see  "Jniy,"  |  2. 

CHAMPERTY  AND  MAINTENANCE 

On  repeal  of  the  champerty  act  of  1831  (Acta 
1821,  c.  66)  by  Acts  IfiOS.  p.  321,  c.  17S,  the  ex- 
istence of  a  cfaampertons  agreement  is  not  a 
bar  to  a  suit.— BoDtftsOD  &  Hobbs  t.  CaTSrd 
(Tenn.)  1056. 


CHANCERY. 


Has  "Hqaity.*' 


CHANGE  OF  POSSESSION. 

NeceadtT  as  againat  creditors  of  grsntor,  see 
"FratMDlent  ConTeyances,"  I  1. 

CHANGE  OF  VENUE 

Of  ^imlnal  proseentloDS,  see  "Orimiusl  Lav," 

CHARACTER. 

Evidence  as  to  character  of  passenger  In  ac- 
tion for  wrongful  ejection,  see  "Carriera,"  f  8. 

Of  accused  in  criminal  prosecutions,  see  Crim- 
inal Law."  6S  6-10. 

Of  witness,  see  "WitnesseB,"  |  7. 

CHARGE 

To  jary  in  dvil  actions,  see  "Trial,"  i  6. 
To  jury  In  criminal  praBecDttons,  see  "Orim- 
inal  Law,"  1 1& 

CHARTER. 

Of  manicipal  corporations,  see  "Mnnidpal  Gor* 
poratious,"  9  1> 

CHATTEL  MORTGAGES. 

See  "Pledges." 

Distinguished  from  conditional  sale,  see 
"Sales,"  §  0. 

Effect  of  proceedings  In  bankruptcy,  aee  "Bank- 
ruptcy,''^ S  1. 

Parol  evidence  as  to  collateral  SKreemant,  see 
"Bvldence,"  S  10. 

f  1.   Reanlsltei  amd  TaUdlty. 

Description  in  chattel  mortgage  held  sufficient 
to  make  record  notice  to  nurcliaser. — Trower 
Bros.  Co.  V.  Hamilton  (Mo.  Sup.)  1031. 
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I  8.   TOgktm  mA  lUbUttiea  of  ymrtlas. 

Mortgagor  held  entitled,  after  condition  bro- 
ken, to  maintain  an  action  for  the  eopTerslon  of 
chattels  by  a  stnuiger.— Bigler  t.  I«eiHwri  (Ma 
App.)  324. 

An  agreement  to  extend  the  time  fW  payment 
of  a  debt  secured  by  chattel  mortgage  does  not 
postpone  the  mortgagee's  right  to  the  poeaes- 
Bion  of  the  mortgaged  property  for  failure  to 
pay  the  debt  at  the  time  originally  agreed  on. 
— GonnersvillB  Buggy  Co.  t.  Lowry  (Uo.  App.) 
771. 

i  3.   Klsbts  and  rsmedles  ot  eredltora. 

Liens  secured  by  manufacturer  by  mortgage 
on  merchandise' sold  to  merchant  hela  not  within 
purview  of  statute  Invalidating  mcx'tgages  on 
merchandise  daily  exposed  for  sale. — Hall  t. 
Keating  Implemrait  ft  Machine  Go.  (Tex.  CAy. 
App.)  WM. 

I  4.    AsslK>unent  of  mitrtCKKe  or  debt. 

Assignee  of  notes  secured  oy  mortgage  on 
merchandise  became  mortgagee,  and  had  the 
right,  as  against  other  creditors,  to  purchase 
mortgagor's  property  in  payment  of  debts  se- 
cured.—Hall  T.  Keating  rmplement  A  Madiine 
Co.  (Tex.  GiT.  App.)  lO&l. 

CHEAT. 

See  "False  FntenseB''';  "Frand." 

CHILD. 

See  "Adoption";  "Gnardlan  and  Ward";  "In- 
fants"; "Parent  and  Child." 

Contributory  negligence  of,  see  "Negligence." 
12. 

CHOSE  IN  ACTION. 

Assignment,  see  "AaaigDmeAta." 


CIRCUMSTANTIAL  EVIDENCE 

lecutions,  see  ' 

CITATION. 


In  criminal  prosecutions,  see  "Criminal  Law," 

a  10, 18. 


Bee  'TrooeM." 

CITIES. 

See  "Mnnidpal  Corporations.* 

CITIZENS. 

Citizenship  groond  of  jnrisdiction  of  United 
States  courts,  see  "Removal  of  Causes,"  i  1. 
E^ual  protection  of  laws,  see  "Constitutioaal 

CIVIL  RIGHTS. 

See  "Qmstitational  Law,"  H  S,  7. 

Evidence  conaldcred,  and  held  to  show  that 
objections  based  oo  race  discrimination  In  the 
selection  of  juries  in  the  county  where  defend- 
ant, a  negro,  was  prosecuted  for  the  murder 
of  his  wife,  wec«  without  mwit. — ^Fogfltt  t. 
State  (Tex.  Cr.  App.)  401. 

CLAIM  AND  DELIVERY. 

See  ''BepleTln.'* 


CLAIMS. 


As- 


Af^lnst  estate  assigned  for  creditors,  see  **. 

signments  for  Benefit  of  Creditors,''  {  1. 
Against  estate  of  decedent,  see  "Executors  and 

AdminiBtrators,"  S  4, 
Mining  claims,  see  "Mines  and  Minerals,"  |  1. 
I  To  property  levied  on,  see  "Attachment,"  |  2. 
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CLOUD  ON  TITLE. 

Sea  "Qnleting  Title." 

COLLATERAL  AGREEMENT. 

Fuol  oridence,  see  "Evidence,"  8  10. 

COLLATERAL  ATTACK. 

On  jadgment,  see  "Jadgment,"  |  6. 

COLLATERAL  SECURITY. 

See  "PledKea." 

COLUTERAL  UNDERTAKING. 

Sea  **rniidi.  Statute  of."  I  2;  "Onuantr." 

COLLECTION. 

Of  eetate  of  decedent,  see  "Bzecnton  and  Ad- 
ministrators," i  2. 
Of  taxes,  see  "Taxation*"  |  6. 

COLLISION. 

I  !•  Wvltm  tor  daiuces. 

In  an  action  by  a  passenger  on  a  boat  for  In- 
jarlee  snstaiued  in  a  collision  between  it  and 
anotber  iioat.  tbe  qnestion  of  the  negligence  of 
those  in  charge  of  tbe  latter  boat  Mid  for  the 
juiy.— toniBTiUe  ft  a  Packet  Go.  t.  UnlUsan 
?Ky.)  704. 

COLOR  OF  TITLE. 

To  saetain  adverse  posseasicii,  see  "AdTerse 

PossessioD." 

COMMERCE. 

Oarriage  of  goods  and  paBsengets,  see  **Oar- 

riera'*:  "Shipping." 

I  1.   Means  and  metbods  of  renlntton. 

Rev.  St.  1899,  §|  1025,  102G,  requiring  foreign 
corporations  to  file  with  the  Secretary  of  State 
a  copy  of  their  charter  and  certain  other  state- 
ments, and  obtain  a  certificate  authorizing  them 
to  do  bnsinesB  In  the  state,  etc^  is  not  a  regola- 
tion  of  interstate  commerce.— Fay  Fruit  Go.  t. 
McKinney  (Mo.  App.)  160. 

Statute  probibitiDg  common  carriers  from  lim- 
iting their  liability  is  valid,  as  applied  to  con- 
tracts for  interstate  transportetloii  of  property. 
—Galveston.  H.  &  B.  A.  By.  Co.  v.  Falas  (Tex. 
OlT.  App.)  ^ 

COMMISSION  MERCHANTS. 

See  '*Faetoza." 

COMMISSIONS. 

Of  agent,  see  "Principal  and  Agent,"  f  2. 
Of  broker,  see  "Brokers,"  I  1. 

COMMON  CARRIERS.  . 

Bet  "Oarrters." 

COMMON  LAW. 

Seqnisltes  of  indictment,  see  "Indietntent  and 
Information,"  i  8. 


COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  |  1. 

COMMUNITY  PROPERTY. 

See  "Hnsband  and  Wife."  |  S. 

COMPENSATION. 

For  performance  of  contract,  aee  ''Gontracta," 

i  2. 

For  property  taken  fiw  public  use,  see  "Btaninent 

Domain,"  {  2. 
Of  agent,  see  "Principal  and  Agent,"  i  2. 
Of  assignee  for  creditors,  see  "Assvuments  for 

Benefit  of  Creditors."  (  1. 
Of  attorney,  see  "Attonuv  and  Client,"  f  1. 
Of  broker,  see  "Brokers,**  |  1. 
Of  officers  of  insurance  company,  see  "losnr- 

ance,"  f  1. 

Of  teadiera,  see  "Schools  and  School  Pistrlcts," 
ftl. 

COMPETENCY. 

Of  evidence  In  civil  actions,  see  "Bvidence,"  {  4. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  IS  6-10. 

Of  jurors,  see  "Jury."  |  2. 

Of  witnesses  in  general,  see  "Witneeses,"  U 
2-4. 

COMPLAINT. 

In  dvil  actions,  see  "Pleading.** 

In  criminal  prosecutlous,  see  '*Indictmeot  and 

Information." 

COMPOSITIONS  WITH  CREDITORS. 

See  "Compromise  and  Settlement." 

COMPROMISE  AND  SETTLEMENT. 

See  "Release." 

Evidence  ot  offer  to  compromise,  see  "Evi- 
dence." t  6. 

A  contract  between  a  Minnesota  bnflding  as- 
sociation and  a  borrowing  member,  by  which 
they  settled  the  matter  of  usury  contained  in 
the  debt,  isU  TaUd.--Or«y  t.  United  SUtes 
Savlnga  ft  Loan  Go.  (i^.)  200. 

COMPUTATION. 

Of  interest,  see  "Interest,"  1 1. 
Of  period  of  limitation,  see  "UmltattoB  of  Ac- 
tions," I  2. 

CONCEALED  WEAPONS. 

Boo  "Weapona." 

CONCEALMENT. 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," I  2. 

CONCLUSION. 

Of  witness,  see  "BTMence,"  1 11. 

CONDEMNATION. 

Taking  property  fitr  public  use,  see  "EmhMst 

Domain." 

CONDITIONAL  SALES. 

Ssa  "Sales,"  |  0. 
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CONDITIONS. 

In  contneta,  ne  "Gotitnct%"  I  2. 
In  iDBurance  policIeB.  see  "Inmranee,**  i  4. 
Precedeut  to  overruling  motion  for  MV  trial, 
see  "New  Trial,"  |  2. 

CONFIDENTIAL  RELATIONS. 

Diselognre  of  comm  anlcatioDs,  see  **WftiMn> 

i  4. 

Of   parties   to   contract   or  coureyanCQi  MO 
"Fmudulent  CoaveyaDc-es,"  S  1- 

CONFLICT  OF  UWS. 

Actions  for  wronefol  deathj  see  "Death,"  1 1. 
As  to  usury,  see  "Usury,"  i  1. 
Conflicting  Jurisdiction  of  eoorti^  Me  ^'Oourts," 
§  4- 

CONNECTING  CARRIERS. 

See  "Oarrlen,"  ||  8,  S. 

CONSIDERATION. 

For  modification  of  contmet,  see  "Ocmtraeti,'' 

8  3. 

Of  contract,  see  "Coutracts,"  {  1. 

Of  fraudulent  conrefeuce,  see  **Frandalent 

Oonveyances,"  §  1. 
Of  release,  see  "Release,"  1 1. 


CONSIGNMENT. 


See  "Factors." 

CONSPIRACY. 

EMdence  of  acts  and  declarations  of  conspira- 
tors, see  "Criminal  Law,"  H  S-10. 

Restraining  by  injnnction,  see  "Injunction," 
I  1. 

CONSTITUTIONAL  LAW. 

Protection  of  cItU  rights,  see  "OItII  Rights." 
Provisiono  relating  to  parUcidar  aubjecta. 

See  "Krainent  Domain,"  S  1;  "Infants,"  I  1; 
"Intoxicating  Liquors,"  |  1;  "Jury/'  I  1: 
"Taxation,'"!!  1/2. 

Amendment  of  statutes,  see  "Statutes,"  I  4. 

Enactment  and  validity  of  statutes,  see  ^'Stat- 
utes," 9  1. 

IncorporatioQ  of  cities,  see  "Municipal  Ciorpo- 

rations."  f  1. 
Mauicipal  taxes,  see  "Municipal  Corporations," 

%  10. 

Special  or  local  laws,  see  "Statutes,"  J  2. 
Subjects  and  titles  of  statutes,  see  **SUtutes," 

I  1.   Osnstnotfon,  op«r«tl«at  mad 

foniemABt  of  eimstltatloBal  pro- 
visions. 

Any  reasonable  doubt  as  to  the  constitution- 
ality of  an  act  must  be  resolved  iu  favor  of  its 
validity.— Ex  parte  Loving  (Mo.  Sup.)  608. 

$  2.   Dlstribntluii  of  ■ovemsseBtal  pow- 
•rs  and  fnnotlons. 

City  ordinance,  prohibiting  the  explosion  of 
firffrnokers  without  the  written  consent  of  the 
mayor,  AeZd  not  void  as  a  delegation  of  li.-»;is- 
lative  power  to  the  mayor. — City  of  Centralin 
V.  Smith  (Mo.  App.)  488. 

The  question  whether  a  general  law  can  be 
made  applicable  in  any  case  is  a  qiie»tinn  for 
the  Legislature,  with  whose  determination  the 
court  will  not  interfere.— City  of  Oak  Cliff  v. 
State  (Tex.  av.  Appl)  24. 


I  8.   PovMMud,  olvll,  and  polltloal  ris^ts. 

An  anti-weed  ordinance  k^d  not  violative  of 
Const,  art.  2,  !  4,  relating  to  one's  right  to  the 
jalns  of  his  own  industry.- City  of  St.  Louis 
r.  Gslt  (Mo.  Sup.)  87& 

S  4.  Vortodriaktlk 

A  BtatDtB  providiog  the  period  within  wiiieh  a 
judgment  shall  be  presumed  to  have  been  paid 
confers  a  vested  right,  which  the  Legislature 
cannot  disturb  by  subsequent  legislation. — Chiles 
V.  Sduwl  Dist  of  Buckner  (Mo.  Amt.)  82. 

!  6.    Obllcation  of  oontraets. 

Rev.  St,  1899,  S  6275,  granting  power  to 
cities  to  purchase  or  erect  and  maintain  elec- 
tric plants  for  public  and  private  lighting,  is 
not  violative  of  Const.  U.  S.  art.  1,  i  10,  nor 
Const.  Mo.  art.  2,  §  15,  forbidding  the  passage 
of  any  law  impairing  the  obligation  of  con- 
tracts.—State  ex  rel.  Town  of  Canton  t.  Allen 
(Mo.  Sup.)  868. 

I  6.    Privlleses  or  lamw^tiMt  miA  oImi 

lesialatlon. 

Act  May  12,  1899  (Supp.  Sayles*  Civ.  St. 
1899-1900,  tit.  49a).  Mid  repugnant  to  Const. 
U.  S.  Amend.  14,  and  Const.  Tex.  art  L  !  8> 
in  exempting  designated  orders  from  general 
provisions  of  fraternal  iasurance  law. — Supreme 
Lodge  United  Benev.  Ass'n  v.  Johnson  (Tez- 
Cir.  App.)  061. 

Act  May  12,  1899  (Supp.  Sidles'  Civ.  St. 
1899-1900,  tit.  49a),  held  not  to  distinguish  fra- 
terual  from  other  insurance  companies  arbi- 
trarily, and  hence  is  not  repugnant  to  Const. 
U.  S.  Amend  14,  and  Const.  Tex.  art.  1,  S  3.— 
Supreme  Lodge  United  Benev.  Ass'n  v.  Johnson 
CTex.  OIt,  App.)  661. 

!  7.    Eanal  proteetlon  of  laws. 

The  discriminatory  execution  of  an  ordinance 
giving  .the  common  council  of  a  city  power  to 
iBsiie  building  permits,  ete.,  is  unconstitutional. 
— Boyd  V.  Board  of  Coimdlmen  of  City  of 
Frankfort  (Ky.)  669. 

Laws  28th  Leg.  p.  c.  00,  !  S,  relative  to 
pool  selling,  held  not  to  deprive  of  equal  pro- 
tection of  Taw,  within  Const.  U.  S.  Amend.  14. 
—She  parte  Hernan  (Tex.  Cr.  App.)  225. 

A  motion  to  qnash  an  Indictment  against  a 
negro  because  of  the  discrimination  against  the 
negro  race  in  the  fonnatloQ  of  the  grand  jury 
helft  properly  denied. — Thompson  t.  State  H^ex. 
Cr.  App.)  449. 

A  motion  to  qnash  a  special  venire  on  the 
trial  of  a  negro  charged  with  crime,  because 
the  negro  race  was  discriminated  against  in  the 
selection  of  the  Jury,  held  properly  denied. — 
Thompson  v.  State  (Tex.  Cr.  App.)  449. 

Impanelment  of  a  ^ury  composed  entirely  of 
white  men  for  the  trial  of  a  negro  held  in  vio- 
lation of  Const.  Amend.  14,  guarantying  equal 
protection  of  the  law. — Smith  T.  State  (Tex. 
Cr.  App.)  453. 

i  8.    Dne  process  of  law. 

Ky.  St.  181)9,  §  1274,  prohibiting  tiie  sale  of 
milk  from  cows  fed  on  "still  slop.*'  htld  not  in 
conflict  with  the  fourteenth  amendment  of  the 
federal  Constitution.  —  8and«n  v.  Common- 
wealth (Ky.)  358. 

Rev.  St  1899.  !  6276,  granting  powor  to 
cities  to  purchase  or  erect  and  matutain  elec- 
tric plants  for  public  and  private  lighting.  Is 
not  violative  of  Const,  art  2,  %  30,  providing 
that  no  peraou  shall  be  deprived  of  property 
without  due  process  of  law.— State  ex  rel. 
Town  of  Canton  v.  Allen  (Mo.  Sop.)  868. 

■  Convictlou  in  the  ordinary  courts,  with  right 
of  appeal,  held  due  process  of  law,  within 
Const.  U.  S.  Amend,  art.  5. — City  of  St  Louis 
V.  Gait  (Mo.  Sup.)  87(3. 

Acts  1903,  p.  589,  c.  257,  imposing  on  street 
ear  snd  railroad  companies,  leasing  advertising 
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eriTlleges,  lleblllty  tor  the  priTilegs  tax  oo  the 
asfoesa  of  advertlsiQg  in  can,  kild  to  deprive 
such  companies  of  propertr,  in  coutraTention  of 
Const  art.  1.  |  aad  Const.  U.  S.  Amend.  14. 
— KnoxriUe  Tractloa  Co.  T.  McMillan  (Tenn.) 
665. 

Appointment  for  Indefinite  time  of  receiver  to 
collect  rents  and  profits  of  married  woman's 
property  for  mortgage  creditor  hM  not  to  de- 
prive ber  of  proper^  without  her  effluent  and 
without  process  of  law. — De  Berrara  t.  ffroat 
(Tex.  Civ.  App.)  637. 


CONSTRUCTIVE  NOTICE 

>f  notb,  see 

CONTEMPT. 


To  ^urdiaser  of  notb,  see  *^illa  and  Notes," 


I  1.  Aote  or  eoxdnet  MnutltatlaK  mb- 
tempt  of  eouvt. 

An  inducement  of  a  witness  for  the  state  to 
fttlsely  testify  in  defendant's  favor  held  to  con- 
stitute contempt  of  court.— Ricketta  v.  State 
(Tenn.)  1076. 

Mere  attempt  of  oue  to  secure  services  of 
another  to  ascertain  how  juror  stood  with  re- 
lation to  case  then  on  trial  held  not  to  render 
him  guilty  of  a  contempt.— Ex  parte  McRae 
(Tex.  Or.  Appl)  211. 

CONTINGENT  FEES. 

See  "Attorney  and  Client."  1 1. 

CONTINUANCE. 

Harmless  error  in  rulings  on  application  for.  In 
criminal  prosecution,  see  "Criminal  Law,"  S 
24. 

In  criminal  prosecution  in  seneral,  see  "Crim- 
inal Law,"  §  11. 

Review  of  ruliuR  on  application  for,  as  depend- 
ent on  presentation  of  question  by  recitril,  in 
criminal  prosecutions,  see  "Criminal  Law,"  | 
23. 

Denying  continuance,  on  admission  of  [ilain- 
tiS  as  to  what  absent  witness  would  testify, 
hfl4  error,  wheK  defendants  occupy  hostile  at- 
titude toward  etch  other. — Doyle  T.  St  IjOuIs 
Transit  Oo.  (Mo.  App.)  471. 

On  trial  of  an  action  for  personal  injuries, 
defendant  held  not  entitled  to  a  continuance  on 
ground  of  surprise,  in  that  plaintiff,  wliile  tes- 
tifying, was  seized  with  convulsions,  causiug  an 
adjoomment.— International  &  G.  fl.  B,  Co.  t. 
Fina  (Tex.  CiT.  App.)  979. 

CONTRACTS. 

Agreements   within   statute  Of  ftands,  see 

"FraudSj  Statute  of." 
Alteration,  see  "Alteration  of  Instruments." 
Aasignment,  see  "Assignments." 
Damages  for  breach,  see  "Damajtes,"  |  2. 
Examiuation  of  witnesses  in  action  for  breach 

of,  see  "Witneeseo,"  i  6. 
Impairing  obligation,  see  "Constitutional  Law," 

I  5. 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maiiitcnanre." 

Operation  and  effect  of  usury  laws,  see  "Usu- 
ry," S 1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  I 
10. 

Reformation,  see  "Reformation  of  Instm- 
ments." 


Contracts  qf  particular  classes  qf  parttcM. 

See  "Carriers,"  SS  2,  6;  "Corporations,"  {  3; 
"Executors  and  Administrators,"  i  2;  "Mas- 
ter and  Servant";  "Municipal  Gorporatious," 
H  5.  «;  "Schools  and  School  DistrictB.**  1  L 

Highway  officers,  see  "Highwaya."  18. 

Married  women,  see  "Husband  and  Wife,"  %  1. 

Contracts  relating  to  particular  mbdecU. 

See  "Boundaries,"  i  1;  "Interest";  "Mines  and 
Minerals,"  |  2. 

Limitation  of  liability  of  carrier,  see  "Car- 
riers," s  s. 

Transportation  of  goods,  see  "Carriers,"  S  2. 

Particular  clatses  of  exprem  oontraets. 

See  "Bills  and  Notes";  "'Covenants";  "Ex- 
change of  Property"  ;  "Guaranty"  :  "IndTi- 
nity'';  "Insurance";  "Joint  Adventimn"; 
"Partnership" ;  "Sales." 

Agency,  see  "Principal  and  Agent." 

Bflia  of  lading,  see  ^Carriers,"  S  2. 

Enqdoyment,  see  "Master  and  Servant.** 

Tjeases,  see    Landlord  and  Tenant." 

Mutoai  braefit  Insurance,  see  "Insurance."  I  8. 

Sales  of  realty,  see  "Vendor  and  Purchai^er." 

StipuIatlMiB  In  actions,  see  "Stinulations." 

Snre^rdilp,  na  Trinetpal  and  SaFety." 

Particular  dosses  of  implied  oontraocs. 
See  *^venant»,"  I  1 ;  "Work  and  Labor." 
Particular  modes  of  d**c?Kircrfn<7  contracts. 

See  "Compromise  and  Settlement";  '^Release.** 

I  1.   B«4«lsltea  and  vaUditr. 

Agreement  of  partners  to  pay  campaign  ex- 
penses of  member  of  the  firm  h«/d  nuenfom'- 
able.— Ward  t.  HarUey  (Mo.  Sup.)  302. 

Partner  keU  not  liable  to  return  to  the  firm 
money  advanced  him  to  pay  compaign  cx- 
penssB.— Ward  t.  Hartley  (Mo.  Snp.)  302. 

Modification  of  building  contract  by  matnal 
consent  of  parties  held  valid.— Koerp»  t.  Boyal 
Inv.  Co.  (Mo.  App.)  307. 

Modification  of  building  contract,  where  con- 
tractor refused  to  proceed  with  the  work,  hdd 
valid.— -Koerper  t.  Boyal  Inv.  Co.  (Mo.  Appi) 
307. 

A  party  to  building  contracts  tsM  to  have 
no  connterclaim  in  action  to  enforce  mechan- 
ic's lien  for  work  done  thereunder. — ^Koapw 
V.  Hoyal  Inv.  Co.  (Mo.  App.)  307. 

A  contract  for  the  sale  of  land,  made 
through  one  acting  as  agent  for  both  pBrti>'«. 
held  void.— McClure  v.  Ullman  (Mo.  App.) 

The  retention  of  money  paid  under  a  frawln- 
ient  contract  Add  not  to  conatitnte  a  ratifica- 
tion.—McQure  T.  UUman  (Mo.  App.)  825. 

A  promise  by  a  vendor  to  reconvey  to  the 
parchaser,  after  buying  in  the  land  on  forv- 
closure  of  his  lien,  held  to  be  without  considera- 
tion.—Foster  V.  Ross  (Tex.  Civ.  App.)  900. 

I  S.    Oomatraotlou  and  operatloa. 

An  option  agreement  for  the  sale  of  stock  by 
the  individual  stockholders  of  a  railroad  cor^ 
poration,  and  a  subsequent  agreement  for  the 
sale  of  the  property  of  the  corporation,  Add  in- 
dependent b'ansactions. — Cumberland  &  O.  V 
K.  Co.  V.  Shelbyville,  B.  &  O.  R.  Co.  (Ky.)  e90. 

Contract  between  two  telegraph  companies 
for  erection  and  maintenance  of  joint  line  held 
void,  within  Ky.  St.  S  470,  as  not  to  be  perform- 
ed within  a  year.— Bastin  Telephone  Co.  v. 
Richmond  Telephone  Co.  (Kj.)  702. 

Fact  that  outstanding  note  to  third  person, 
part  payment  of  which  was  asKumcd  by  de- 
fendant, had  not  been  paid  by  plaintiff,  hrld 
not  to  prevent  recovery  on  contract  of  assump- 
tion.—Houssela  T.  Jacobs  (Mo.  Sup.)  ^7. 
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Wh^e  DO  time  ia  fixed  In  a  building  con- 
tract for  completioD  ot  tbe  bnildinff.  bmlding 
mart  be  completed  in  a  reasonstue  time.— 
Koerper  t.  Boyal  Inv.  Co.  (Mo.  App.)  307. 

The  evidence  held  to  show  tli&t  extra  work 
ma  performed  b^  architects,  not  for  an  agreed 
amonnt,  but  for  its  reasonable  value. — Baker  t. 
Pulitzer  Pub.  Co.  (Mo.  App.)  585. 

Arctiitecta,  who  performed  extra  work  for  de- 
fendant, held  entitled  to  the  reaaonahle  value 
thereof,  if  defendant  ordered  them  to  do  it,  or 
before  It  was  done  promised  to  pay  the  reason- 
able value  thereof.— Bakw  T.  Pnlltaer  Fnb.  Oo. 
(Mo.  App.)  585. 

Plaintiff,  in  an  action  to  compel  defendants 
to  adopt  measures  to  protect  Ids  buildings 
against  an  excavation  about  to  be  made  ad- 
jacent thereto,  held  not  entitled  to  benefit  of 
contract  between  defendants,  by  which  one  de- 
fendant agreed  to  protect  adjacent  property.— 
Cnrpenter  r.  Seliance  Realty  Go.  (tio.  App.) 
1004.- 

Order  for  installation  of  irrigation  pump  held 
not  to  preclude  construction  that  it  waa  eeller'g 
duty  to  superintend  its  erection.— Masterson  v. 
Heltmaun  &  Co.  (Tex.  Civ.  App.)  983. 

I  8.    ModiAoKtlon  mmA  merser. 

A  contract  whereby  tlie  grnntee  iu  a  deed  of 
trust  was  to  repay  a  grantor  a  bonus  required 
OD  payment  of  the  loan  before  maturity  held 
□ot  void  for  want  ot  consideration.— FuUerton 
SchlosB  (Mo.  App.)  T70. 

8  4.   Best>lsilon  and  abandonmeat. 

Party  to  building  contract,  whose  nonperform- 
ance caused  nonperformance  by  the  other,  held 
not  entitled  to  rescind.— Kowper  v.  Boyal  Inv. 
Co.  (Mo.  App.)  807. 

§  6.    Perf  ormanea  or  braaoh. 

Fact  that  minor  left  honse  of  person  agreeing 
to  rear  him  held  matter  of  defraie  to  acQoa  for 
failure  to  support  and  for  promised  gratnlty. — 
Jones  T.  Comer  (Ky.)  184. 

Whether  a  building  contract  was  abandoned 
held  to  be  a  QHGsi;ion  for  the  jury.— Kowrper  v. 
Royal  Inv.  Oo.  (Mo.  App.)  807. 

Oil  company  held  to  have  waived  bailing  and 
casing  of  oil  well.— Texas  Gulf  Coast  Luid  ft 
Oil  Co.  V.  Galreston-Gbicago  Well  Boring  ft 
Drilling  Co.  (Tex.  Civ.  App.)  974. 

f  6.    Actions  for  breaoli. 

An  Instruction,  in  an  action  by  architects  for 
services,  held  not  open  to  the  objection  of  sin- 
gling oat  tbeir  evidence,  and  commenting  on  it, 
and  making  It  nndnly  wominent.— Baker  t. 
PolitMT  Pob.  Co.  (Mo.  App.)  585. 

CONTRADICTION. 

Of  witness,  see  "Witnesses."  1 10. 

CONTRIBUTORY  NEGLIGENCE 

Bee  "Negligence^"  |  2. 

CONVERSION. 

Wrongful  conversion  of  personal  pmpertr*  M 
"Trover  and  Conversion." 

CONVEYANCES. 

Contracts  to  convey,  see  "Vendor  and  Purctias- 
er,"  S  4. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 
In  tnut,  see  'Trosts,"  1 1. 


Oaivoeyonea  bv  or  to  partteuXar  dosses  q/ 

pctrttes. 

See  "Guardian  and  Ward,"  {  2;  "Infants,"  8  2. 
Married  women,  see  "Husband  and  Wife,"  fi  1. 
Sheriffs,  see  "Elxecutlon,"  i  1. 

Conveyancea  ttf  particular  species  of  property. 

Mortgaged  property,  see  "Mortgages,"  $  2. 
Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  8  1. 

Particular  elataes  qf  conveyances. 
See  "Assignments";   "Assignments  for  Benefit 
of  Creditors";  "Chattel  Mortgages";  "Deeds"; 
"Mortgages." 

CORPORATIONS. 

Requiring  foreign  corporations  to  file  copy  of 
charter  as  regulation  of  commerce,  see  "Com- 
merce," S  1. 

Taxation  of  corporations  and  corporate  proper- 
ty, see  "Taxation,"  |S  3,  5. 

ParUcular  elaesea  of  corporaHoiu. 

See  "Building  and  lioan  Associations";  "Insur- 
ance," H  1(  y;  "Municipal  Oorporations" ; 
"Street  RaUroads,"  S  1. 

Ferry  companies,  see  "Ferries,"  S  1- 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  §1. 

Turnpike  companies  see  "Turnpikes  and  Toil 
Roads,"  II. 

Water  companies,  see  "Wateis  and  Water  Cour> 
ses,"  §  4. 

S  1.    OapStal.  stock,  and  dividends. 

I  Under  Ooust.  art.  12  S  8,  and  Rev.  St.  1899, 
.  I  962,  a  corporation  held  entitied  to  increase  its 
capital  stodE  without  giving  the  notice  required 
by  statute,  if  all  the  stockholders  consented. — 
State  ex  rel.  Norvdl-Shapleigh  Hardware  Oo. 
T.  Cook  (Mo.  Sup.)  659. 

I  S.    Members  and  stoekliolderi. 

Assignees  of  corporate  stock  held  not  required 
to  seek  redress  through  stockholders'  meeting, 
or  appeal  to  officers,  before  instituting  suit  to 
avoid  ultra  vires  acts.— McOampbell  v.  Foun- 
tain Head  R.  Co.  (Tenn.)  1070. 

8  8.   Oorpovate  powers  and  liabilities. 

In  an  action  on  an  implied  contract  for  the 
recovery  of  money  expended  by  plaintiff  in  car- 
rying oat  a  verbal  contract,  the  fact  that  the 
verbal  contract  was  void,  because  ultra  vires, 
held  no  defense.— Interatate  Hotel  Co.  v.  Wood- 
ward &  Burgess  Amusement  Co.  (Ma  App.) 
114. 

A  contract  made  by  officials  of  an  existing 
corporation  with  a  new  corporation,  in  which 
they  have  a  controlling  IntereRt,  without  the 
knowledge  of  the  directors  of  the  existing  cor- 
poration, held  subject  to  annulment  by  equity. 
—Attalla  Iron  Ore  Co.  v.  Virginia  Iron,  Coal 
ft  Coke  Co.  (Tenn.)  774. 

A  subscription  by  a  railroad  company  to  the 
stock  of  a  land  company  is  ultra  vires,  and  Its 
character  is  not  altered  by  the  fact  that  it  was 
made  in  the  names  of  trustees. — McCampbell  v. 
Fountain  Head  R.  Co.  (Tenn.)  1070. 

Stockholders,  by  whose  authorization  ultra 
vires  acts  are  done,  cannot  afterwards  avoid  the 
same  in  equity.— McCampbell  T.  Fountain  Head 
R,  Co.  (Tenn.)  1070. 

Asdgneea  of  corporate  stockholders  cannot 
avoid,  as  ultra  vires,  acts  of  the  corporation  au- 
thorized by  their  assignors  and  cousummated 
previous  to  the  assignment,  or  whose  consum- 
mation is  necessary  to  protect  the  rights  of  oth- 
er persons. — McCampbell  v.  Fountain  Head  B. 
Co.  (Teun.)  1070. 

Aasigneee  of  ewporate  stock  held  entitled  to 
avoid  ultra  vires  acts  of  olliceis,  made  punu- 
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ant  to  aathority  fflren  by  asslenors.— McCamiH 
bell  v.  Fonntain  Head  B.  Co.  (Tenn.)  1070. 

The  indorBement  of  a  negotiable  paper  by  one 
corp<nation  for  the  accommodation  of  aDOtber  is 
ultra  Tiree^McCampbell  t.  Fountain  Head  B. 
Co.  (Tenn.)  1070. 

S  4.    Iniolvenoy  and  MeetTen. 

A  creditor  of  a  corporation  htld  entitled  to 
the  aiH)oiutment  of  a  recelTer,  before  reducing 
his  daim  to  judgment,  where,  in  the  absence  of 
Bach  appointment,  the  corporate  assetB  will 
probably  be  fraudulently  dispoBed  of. — Ken- 
tucky Racing  &  Breeding  Abb'u  t.  Qalbreaith 
(Ky.)  371. 

Petition  and  cross-petitions  in  a  suit  against 
an  insolreut  coiporation  held  sufficient  to  Jus- 
tify the  appointment  of  a  receirer. — Kentucky 
Badng  &  Breeding  Ass'n  t.  Galbreaith  (Ky.) 
S71. 

I  6.    Dissolntlom  aad  forfoltvro  of  fMa- 
obise. 

Statement  of  rights  of  stockholders  inter 
sese  on  voluntary  dissolution  of  the  corpora- 
tion.— Craycraft  v.  National  Building  ft  L<mui 
ABs'n  (Ky.)  92S. 

I  6.    Forelgcn  aorpontlons. 

Foreign  corporation,  transacting  business 
through  a  local  agent,  held  not  within  ^e  pro- 
vioo  of  Kev.  St.  1S&9,  H  1025,  1026,  allowing 
such  corporations  to  take  orders  through  drum- 
mers or  traTding  salesmen.— Fay  Fruit  Go.  t. 
HcKinney  (Uo.  App.)  160. 

Return  of  service  of  snmmons  on  foreign  cor- 

r)ration  held  insufflcient,  under  Rev.  St.  1809, 
570,  subd.  4.— Walter  A.  Zelnicker  Supply  Co. 
T.  Mississippi  Cotton  OU  Co.  (Mo.  App.)  321. 

Service  of  snmmons  on  officer  of  foreign  cor- 
poration not  msintalning  place  of  bumness  in 
the  state,  as  authorized  by  Rev.  St.  1899,  |  670, 
subd.  4,  cl.  2,  held  insufficient  to  sustain  per- 
sonal judgment.— Walter  A.  Zelnicker  Supi^y 
Co.  V.  Mississippi  Cotton  OU  Co.  (Mo.  App.) 
321. 

The  courts  of  the  state  have  jurisdiction  of 
a  cause  of  action  in  favor  of  a  nonresident 

Elaintiff  against  a  corporation  doing  business 
1  the  state.— Western  Union  TeL  Go.  T,  Shaw 
(Tex.  OlT.  App.)  488. 

CORRECTION. 

Of  assessment  of  taxes,  see  '^Taxation,"  |  B. 
Of  record  on  appeal  or  writ  ot  emr,  see  "Ap- 
peal and  Error/'  {|  6-0. 

CORROBORATION. 

Of  female  in  proaecntlon  for  rape*  see  "Rape," 
8  2. 

Of  female  In  prosecution  for  seduction,  see  "Se- 
duction," I  1. 
Of  witness  in  general,  we  "Witnesses."  H  6-10. 

COSTS.' 

In  particular  acUons  or  prooeedlngM. 
See  "Oamishment."  8  2. 
For  accounting  by  recaver,  see  "ReceiTen," 
For  rent,  see  "Landlord  and  Tenant,"  |  4. 

I  1.   Hatora,   cvonadfl,   amd   esEteMt  of 
riglit  Im  seKeral. 

A  trial  court,  in  the  exercise  of  its  equitable 
jurisdiction,  may  apportion  the  costs  of  the 
suit  between  the  parties.— Kittredge  v.  Chilli- 
cothe  Loan  &  Building  Ass'n  (Uo.  Ak>')  14T. 

8  X.  Tftutloa. 

Under  Ker.  St.  1896.  art.  2324,  makfaig  It  the 
duty  of  the  clerk  to  tax  costs  when  final  judg- 
ment has  been  rendered,  the  taxing  of  the  cost 


is  simply  the  performance  of  a  ministerial  dvty. 
— Pattou  V.  Cox  (Tex.  Sup.)  1026. 

The  coort  In  which  a  judgment  was  rendexed 
in  a  cause  transferred  from  another  county  bas 
jurisdiction  to  retax  the  coste.  when  costs  that 
should  have  been  taxed  were  omitted  by  mis- 
take of  the  clerk.— Patton  t.  Odx  CTex.  Sup.) 
1025. 

8  S.   On  «pp«al  or  error*  wmA  om  mmr 
trial  or  motioa  tMref  or. 

Under  Sayles*  Rev.  Civ.  St  art  1421.  a  party 
to  a  cause,  on  whose  motion  the  stenc^rrapher  is 
ordered  to  transcribe  the  testimony,  that  Bucb 
party  may  prepare  a  statemmt  of  facts,  is 
liable  for  the  cost^Allen  t.  Hawud  C^mx. 
Civ.  App.)  268. 


Pumom 
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Lt  wA  raaMdloB  for  — 


<  Injnnctiou  held  not  to  lie  to  restrain  a  plain- 
.  tiff  from  prosecuting  a  second  action  withtmt 
:  paying  costs  adjudged  against  him  on  nonsuit 
;  in  a  former  action.^Wabaah  By.  GOw  t.  Bwcet 
;  (Mo.  App.)  128. 

1 1  6.   In  erlmlul  proseontloms. 

ITnder  Shannon's  Code,  f8  7601,  7004.  Md, 
that  costs  in  a  small  offense  case,  taxed  by  the 
:  justice  against  defendant,  are  not  collectible  of 
the  county  tiU  certified  to  by  the  judge  of  the 
circuit  conrt  and  the  Attomer  General.— Mna- 
grove  T.  Hamilton  County  (Tenn.)  TTBw 

CO-TENANCY. 

See  "Tenancy  In  Oommtni.** 

COUNCIL 

See  *'afttiilelpBl  Gorporations,''  1 8. 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 


COUNTERFEITING. 


See  "Porgery." 


COUNTIES. 


County  attorneys,  aee  "Diatrfet  and  Pineicutliifc 

Attorneys." 

Harmless  error  in  admissiiw  of  •Tidenco  in  nc- 

tion  on  oounty  officer's  bond,  see  "Amwal  and 

Error,"  fi  17. 
Liability  of,  for  costs  In  criminal  proeeevtiMis. 

see  "Costs,"  I  5. 
Special  and  local  laws  relating  tOb  see  **Scat- 

ute»"  I  2. 

8  1.   Oreatioat  alteration,  ezistonoa,  mbA 
politieal  fnnetiona. 

The  act  of  1891  (Cieo.  Laws  1891.  p.  30,  c 
29),  validating  by  general  law  certain  connty 
seats,  cannot  relate  back,  so  as  to  iovalldate 
Act  1887,  which  constitntiouaUy  establislied  the 
boundaries  between  Jeff  Davis  and  Presidio 
counties. — Presidio  County  v.  Jeff  Davis  County 
(Tex.  Civ.  App.)  278. 

Sayles'  Bev.  Civ.  St.  1807,  art.  806a.  give* 
the  district  coorta  power  to  detennine  whia  of 
two  county  lines  is  correct.— Presidio  OonatT 
Jeff  Davis  County  (Tex.  Civ.  App.)  278. 

Term  "county  seat,"  In  Const-  art.  0,  S  1<  dl 
2,  relative  to  creation  of  new  counties,  meana  le- 
gal county  seat,  and  not  de  facto.— Presidio 
County  V.  Jeff  Davis  County  (T^  Civ.  AppJi 

27a 

Stale  demand  and  limitations  have  no  appli- 
cation to  proceedings  to  determine  the  boinid- 
ary  line  of  counties. — Presidio  County  r.  "  ~ 
Davis  Connty  (Tex.  Civ.  App.)  27a 
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Act  ISSO,  changins  bonndarie*  of  Jeff  Davis 
ctmntjf  held  repoKaaDt  to  Const,  art.  9,  &  1,  cl.  3, 
for  not  having  been  Bubmitted  to  popular  vote. 
—Presidio  County  v.  Jeff  Davis  Ooanty  (Tex. 
<Xy,  AppO  278. 

i  S>   OoTenunaat  and  oAewm. 

Drawing,  delivery,  and  taking  receipts  for 
warrants,  required  by  Sand.  &  H.  Dig.  8§ 
1240,  1241,  Add  not  settlements  of  accounts  for 
which  fees  are  allowed  by  section  3309,  subd. 
24.— Greene  Couuty  v.  Light  (Ark.)  915. 

Change  of  county  seat  held  Invalid,  although 
recognized  as  valid  public  and  officers.— 
PrMidio  Coaaty  r.  Jeff  DetIb  Cktanty  (Tex. 
CiT.  App.)  27& 

{  8*  Fiscal   maaacemeat,   pnblla  debt, 
SMaritles,  and  taxattoa. 

A  dtiaen  and  taxpayer  of  a  county,  soiiig  for 
himself  and  all  other  taxpayera,  may,  sa  such, 
maintain  an  action  to  prevent  the  payment  to 
the  county  judge  of  a  salary  as  supervisor  of 
roads,  to  which  office  he  was  illegally  appoint- 
ed the  fiscal  court— Daviess  County  t.  Good- 
win (Ky.)  18S. 

When  two-thirds  of  those  voting  on  free  torn- 
pikes  voted  therefor,  it  authorised  tbe  county  to 
incur  a  debt  in  excess  of  tbe  reveDue  provided 
for  the  year  In  DorchafiinK  turnpikes  In  ue  couu- 
tr.— GhapUn  &  B.  Turnpike  Road  Oo,  T.  Nelson 
County  (Ky.)  377. 

i  4.  AetiOBS. 

Under  Laws  1S46,  p.  821,  and  Bev.  St.  1895, 
art  1194,  subd.  19,  S  2996,  held,  that  an  in- 
junction restraining  sale  under  execution  in 
favor  of  a  county  was  properly  commenced,  not 
in  that  county,  but  in  the  conn^  In  which  the 
sheriff  liaving  charge  of  the  sale,  and  on  whom 
the  writ  was  general,  had  his  domlcUeir-Little 
T.  Qiiffln  (Tex.  Civ.  App.)  635. 


COUNTY  SEAT. 

See  "Counties."  SS  1.  2. 

Judicial  notice  as  to,  see  "Evidence,"  I  1. 

Special  acts  relating  to,  see  "Statutes,   i  2. 

COURTS. 

Contempt  of  court,  see  "Contempt.'' 

Judges,  see  "Judges." 

Judicial  power,  see  "Constitutional  Law,**  |  2. 
Justices'  courts,  see  "Justices  of  the  Peace." 
Province  of  court  and  jury,  see  "TriaV  |  5. 
Removal  of  action  from  state  court  to  United 

States  court,  see  "Removal  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Trial  by  court  withont  jury,  see  'Trial,"  f  7. 

JfKrMMion  of  partioular  oottoti*,  prooeedmirs, 

or  tubjeott. 
See  "Habeas  Corpua,"  S  1. 
Against  foreign  corporations,  see  "Corpora- 
tions," S  6. 

Against  personal  representatives,  see  "Execu- 
tors and  Administrators,"  |  6. 

Criminal  prtMMCntions,  see  "Criminal  Law,"  |  8. 

Foreclosure  of  mechanic's  lien,  see  "Mechanics* 
Lleu&"  I  4. 

For  reUef  against  judgment,  ne  "Jodgment," 

i  4. 

To  compel  replacing  of  farm  crossing,  see  "Rail- 
roads,^' {  2. 

Trial  of  disputed  daim  against  esute  of  de- 
eedent^  see  "Executors  and  Administraton," 


i  1.   HatvM,  extent*  and  ezevelM  of  Jn- 
rlsdlotlon  in  cenevaX. 

Fact  that  there  was  no  lien  on  land  did  not 
deprive  district  court  of  jurisdiction,  under 
Const  art  5,  i  8,  to  enter  judgment  on  note  in 
rait  brouj^  to  recover  on  sudi  note,  and  en- 


force lien.- Bridge  t.  Carter  (Tex.  Civ.  App.) 
246. 

i  8.    Courts  of  saaeral  orlsinal  Jorlsdlo- 
tlon. 

Where  tbe  only  damage  recoverable  under 
tbe  allegations  of  a  petitiou  is  a  sum  insufficient 
to  give  the  court  jurisdiction,  demurrer  held 
properly  sustained  thereto.— Gaddis  t.  Western 
Union  Tel,  Co.  {Tex.  Civ.  App.)  37. 

The  demand  in  a  complaint  being  reduced  by 
demurrer  to  less  than  the  amount  necessary  to 
give  the  court  jurisdiction,  the  action  should 
be  dismissed. — Western  Union  Tel,  Co.  v,  Ar- 
nold (Tex.  Civ.  App.)  249. 

I  3.    Courts  of  appellate  Jnrisdiotlon. 

Const,  art.  6,  as  amended  by  section  (i  of  the 
amendment  of  1884,  AeM  not  to  authorize  the 
certification  of  a  case  from  the  Court  of  Ap- 
peals to  the  Supreme  Court,  where  ■  all  the 
judges  deem  their  decision  in  conQict  with  a 
decision  of  the  Supreme  Court.— Wllden  v.-  Uc- 
Allister  (Mo.  Sup.)  730. 

Const  art  6,  as  amended  by  section  6  of  the 
amendment  of  1884,  held  not  to  authorize  the 

certification  of  a  case  from  the  Court  of  Ap- 
peals to  the  Supreme  Court,  where  all  the 
judges  ot  the  Court  of  Appeals  believe  its  de- 
cision contrary  to  a  previous  decision  ot  the 
Court  of  Appeals.— Wllden  v.  McAllister  (Mo. 
Sap.)  730. 

Supreme  Court  has  no  jurisdiction  of  de- 
fendant's appeal  from  judgment  of  circuit  court 
for  $678.75,  where  answer  is  general  deniaL — 
Jackson  v.  Binnicker  (Mo.  Sup.)  740. 

Under  Const  art  6, 1  6.  aa  amoided  in  1884, 
tbe  jurisdiction  of  the  Supreme  Court  in  a 
cause  transferred  from  the  St.  Louis  Court  of 
Appeals  held  not  to  depend  on  the  fact  that 
there  Is  a  conflict  between  the  decision  of  the 
latter  court  and  a  decision  of  the  Supreme 
Court  or  a  Court  of  Appeals,  but  on  the  fnct 
that  one  of  the  judges  of  the  St.  Lonia  Court 
of  Appeals  deems  such  conflict  to  exist. — Clark 
V,  Missouri,  K.  &  T.  Ry.  Co.  (Mo.  Sup.)  882. 

I  4,    Oononrrent  and  eonfliotlnc  Jwda- 
dlotlon«  and  eomlty. 

Where  a  suit  was  brought  to  enjoin  a  judg- 
ment of  the  police  court  under  an  ordinance 
alleged  to  be  nnconstitatiooal,  the  main  pur- 
pose of  the  action  being  to  attack  the  ordinance, 
the  circuit  court  had  jurisdiction  thereof  .—Boyd 
V.  Board  of  Couocilmen  of  City  of  Frankfort 
(Ky.)  669. 

COVENANTS. 

i  1.   Be«nUltea  and  TaUdity. 

Under  Batts'  Ann.  Civ.  St  1895,  art  638,  a 
deed  containing  the  words  "grant  or  convey" 
and  a  restrictive  covenant  not  binding  on  uie 
gi-fintor,  but  only  on  his  heirs,  executors,  and 
administrators,  held  to  contain  an  implied  cove- 
nant against  incumbrances.  —  Rotan  t.  Hays 
(Tex.  Cfiv.  App.)  654. 

I  2.    Performanee  or  breaoh. 

Corenant  for  peaceable  possession  of  a  rail- 
road right  of  way  "over,  across,  through,  or 
upon"  grautora*  land  Aela  not  broken  by  suits 
on  account  of  maintenance  of  a  railroad  be- 
tween their  lots  on  a  street- Hot  Springa  B. 
Oo.  T.  WllUamaon  (Ark.)  910. 


COVERTURE. 

Bee  "Huaband  and  Wife.** 


CREDIBILITY. 

Of  wttness.  see  **WitneaBe8,"  SI  6-ia 
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CREDITORS. 

See  "ABsignmentB  tor  Benefit  of  Oreditora"; 

"Bankroptcy";  "Fraaduleot  ConTeyauceB." 
Of  testator,  see  "WUIb,"  |  4. 
Remedies  against  (ruretr.  see  "Priodpal  and 

Surety,"  S  3. 
Rights  and  remedies  of  suretf,  see  "Principal 

and  Surety,"  I  4. 
BishtB  as  to  chattel  mortgage  1^^  debtor,  M« 

^CUiattel  Mortgages,"  <  a 

CREDITORS'  SUIT, 

Remedies  in  caeeg  of  fraudulent  conveyances, 
see  "Fraudalent  Conveyances,"  S  2. 

CRIMINAL  LAW. 

See  "Wrtnesses." 
BaU,  see  -'Bail,"  S  1- 

Costs  in  crimiDal  prosecutions,  see  "Costs."  |  6. 
Due  process  of  law,  see  "Constitutional  I*w," 
S  8. 

E^nal  ^^ctioD  of  laws,  see  "ConstitatioDal 

Grand  Jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictinent  bnd  Information." 

Prosecuting  officers,  see  "District  and  Prose- 
cuting A.ttorneys.'' 

Restraining  criminal  acts  by  injunction,  see  "In- 
junction," S  1- 

Subjects  and  titles  of  acts  relating  to  crimes, 
see  "Statutes,"  S  8. 

Offenses  by  parUctUar  classes  qf  partiea. 

Highway  officers,  see  "Highways,"  |  2. 
Municipal   officers,  see  *'Maniclpal  Corpora- 
tions," I  4. 

^'articular  offenae»- 

See  "Assault  and  Battenr,"  $  2;  "Bribery"; 
"Burglary" ;  '•Contempt'' ;  "Bmbesslement"  j 
"False  Preteuses":  "Forgew";  "Gaming,"  g 
1;  "Health,"  8  1;  "Homfcide";  "Incest"; 
"Larceny";  ^'Ubel  and  Slander,"  1 2;  "Rape"; 
"Seduction,"  6  1. 

Carrying  weapons,  see  "Weapons." 

Driving  cattle  from  range,  see  "Animals." 

Obstruction  of  highway,  see  "Highways,"  S  4. 

Uffenaes  against  election  laws,  see  "Elections," 
S  1. 

Offenses  against  laws  relating  to  poisons,  see 

"Poisons/' 

Offenses  against  liQUor  laws,  see  "Intoxicating 

Liqnors,"  §§  4,  6. 
Payment  of  wages  in  nonnegotiable  orders,  see 

"Master  and  Servant,"  f  1. 
Violations  of  municipal  ordinances,  see  "Mn- 

uidpaJ  Corporations,""  S  7. 

I  1.   Nature  sad  elements  of  erime  aad 
defeases  In  gmmtmX. 

The  offense  of  contempt  of  court,  committed 
by  inducing  a  witness  for  the  state  to  falsely 
testify  in  favor  of  accused,  held  not  merged  in 
the  offense  of  subornation  of  perjary,  so  as  to 
preveut  punishment  therefor.— Ricketts  t.  State 
iTenn.)  107G. 

S  2.    Parties  to  oSenses. 

In  a  prosecution  of  two  persons  for  burglary 
and  larceny,  it  was  not  necessary,  to  support 
a  conviction,  to  prove  that  both  defendants  en- 
tered the  building.— State  v.  Peebles  (Mo.  Sup.) 
518. 

The  prosecuting  witness,  in  a  prosecution'  for 
violating  the  local  option  law,  held  not  an  ac- 
complice—Smith ▼.  State  (Tex.  Cr.  App.)  801. 

Mere  failure  to  tell  of  the  commission  ot  a 
crime  does  not  make  a  party  an  accomplice — 
Cruse  T.  State  (Ta.  Cr.  App.)  818. 


8  3.  Jnrlsdietioii. 

X>efeudant,  In  a  proaecntlon  for  assault  to 
commit  murder.  Ma  entitied  to  an  acquittal, 
where  there  te  a  reasonable  doubt  as  to  the 
jurladicti<»k  of  the  court— Wright  t.  State  (Tex. 
Or.  App.)  809. 

8  4.  Venue. 

A  negro,  accused  of  homicide,  Md  entitled  to 
change  of  venue  on  his  fourtii  trial.— Smith  v. 
State  (Tex.  Cr.  App.)  453. 

8  6.   Former  Jeo|pard7. 

An  acquittal  under  an  indictment  diarging 
larceny  of  the  property  of  T.  is  no  bar  to  a 
prosecution  for  larceny  of  the  same  proper^,  al- 
leged to  belong  to  M.-41app  T.  State  (Tex.  Cr. 
App.)  4S6. 

A  fine  imposed  by  a  Justice  on  a  triea-  of  gniHy 
to  a  charge  of  affray  nel4  insufficient  to  support 
a  plea  of  forma-  jeopar^  on  a  aabaeqaent 
prosecution  for  aggravated  assaiitt— Stew  r. 
State  (Tex.  Or.  App.)  787. 

{  6.  Evldettee. 

The  state,  on  cross-examination  of  witneaea 
of  defendant  called  to  prove  his  good  character, 
held  entitied  to  prove  by  the  witnesses  specific 
acta  of  misramdncL— Holloway  t.  State  (Tex. 
Or.  App.)  14. 

In  prosecution  for  murder,  certain  evideuce 
held  competent  for  impeacbment. — Kipper  t. 

State  (Tex.  Cr.  App.)  611. 

In  a  prosecution  for  rape  on  a  female  under 
the  age  of  15  years,  held  emyp  to  exelnde  testi- 
mony that  prosecutrix  had  been  notified  that 
defendant  was  a  married  man. — Simpson  t. 

State  (Tex.  Or.  App.)  819. 

In  a  prosecution  for  rap",  family  Bible  ksM 
Adiuissible  to  prove  prosecLo-ix's  age.— Simpson 
V.  State  (Tex.  Cr.  App.)  819. 

8  7.   ^—  Faeta  in  issne  and  rolswaat  to 
Issaes,  and  res  sestas. 

In  a  prosecution  for  homicide,  certain  state- 
ments of  defendant  hM  not  admisable  as  a  part 
of  the  res  gestae.— Davis  t.  Commonwealth 

(Ky.)  1101. 

In  a  prosecution  for  mnrdv,  evidence  as  to 

Eersons  seen  proceeding  to  the  scene  of  the 
omicide  and  away  from  it  held  competent, 
though  defendant  was  not  Identified.- Kipper  t. 
State  (Tex.  Cr.  App.)  611. 

In  a  prosecution  for  murder,  evidence  as  to 
acts  of  conspirators  on  the  morning  after  h<nn- 
icide  held  competent— K^per  t.  State  (Toe.  Cr. 
App.)  611. 

In  a  prosecution  for  murder  committed  in  at- 
tempted rescue,  evidence  of  offense  for  whi>-li 
the  person  to  be  rescued  Had  been  iailed  ktld 

8 art  of  the  res  gestfc.— Kipper  t.  State  (Tex. 
•r.  App.)  611. 

Remarks  of  bystanders,  not  Heard  by  the  par- 
ticipants in  a  difficulty,  are  not  res  g^tse. — 
Baker  v.  State  (Tex.  Cr.  App.)  618. 

In  a  prosecution  for  manslaughter,  a  atate- 
ment  of  a  witness,  made  at  the  time  of  heariac 
the  shooting,  held  not_part  ot  the  res  sests. — 
Baker  v.  State  (Tex.  Cfr.  App.)  618. 

Evidence  of  remarks  of  one  accused  of  mur- 
der, immediatdy  after  the  affray,  held  part  of 
the  res  gestss.— Vana  t.  State  (Tex.  Cr.  Appl) 

813. 

8  8.   —  Admlsslona,  d«eIavatl«Mai  mmA 
iMarsay. 

In  a  prosecution  against  a  corporation,  the 
report  of  the  Secretary  of  State  held  inadmiss- 
ble  to  prove  defendant's  corporate  capacity. — 
SanderfurJulian  Co.  t.  State  (Ark.)  596. 

In  prosecution  for  murder,  dederatioD  of  de- 
cedent, communicated  to  defendant  b^ore  hom^ 
cide,  held  adminibl&— Besa  t*  OoDUDonwMUtb 
(Ky.)  S4a. 
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In  prosecatlou  for  murder,  defendant's  btI- 
dence  of  declarations  of  decedent  Md  adml»- 
■ible  to  r«pel  proof  of  motiTe.— Ben  t.  Com- 
monwealth (E7.)  849. 

The  affidavit,  procured  1^  the  acting  county 
attorney  under  the  golee  of  using  It  as  evidence 
BgainBt  unknown  perpetrators  of  a  crime,  held 
not  admissible  against  the  affiant  on  bis  trial 
for  the  crime.— Tines  t.  Commonwealth  (Ky.) 
863. 

In  a  proBecutlon  t<x  forging  a  deed,  sta.te- 
ments,  not  part  of  the  res  gestce,  made  by  the 
grantor's  beir,  since  deceased,  that  the  grantor 
made  the  deed,  are  properly  excluded  as  bear- 
say.— State  T.  Pyscher  (Mo.  Sup.)  836. 

Where,  on  a  prosecution  for  murder.'tbe  de- 
fense was  Insanity,  it  was  proper  to  exclude 
evidence  of  a  physician  that  defendant  had  told 
him,  before  the  crime,  that  he  believed  himself 
going  craxy.— State  t.  Dnnn  (Mo.  8np.)  848. 

Testimony  of  a  couTersatiott  between  witness 
and  deceased  at  a  time  when  defendant  was 
not  present  held  inadmissible.— WUbom  t.  State 
(Tex.  Cr.  App.)  3. 

OonTenation  between  defendant  and  witness 
as  to  deceased  held  Inadmissible  as.  too  remote. 
— Wilbum  T.  Bute  (Tex.  Cr.  App.)  8. 

Witness  may  not  testify  that  he  made  certain 
declarations,  defendant  not  having  been  pres- 
ent.—Gipsou  V.  State  (Tex.  Cr.  App.)  216. 

Letter  from  accused  to  decedent  held  scffl- 
ciently  identified  to  be  admissible. — Mathews 
State  (Tez.  Cr.  App.)  218. 

In  a  prosecution  for  inanslaaghter,  evidence 
of  threats  made  by  defendant's  brother  ajcainst 
deceased  prior  to  the  killing  held  admissible.— 
Baker  v.  State  (Tex.  Cr.  App.)  618. 

Evidence  held  to  raise  no  issue  as  to  whether 
stntPuientB  of  defendaut  were  made  while  be 
wan  under  arrest,  nr  believed  he  was  under  ar- 
rest so  as  to  make  them  iQadmissible.- Nors- 
wortlv  V.  State  (Tex.  Or.  App.)  803. 

I  9,  OptmloB  evldeaee. 

An  expert  witness  may  not  be  asked  his  opin- 
ion on  a  hypothesis  including  facts  not  shown 
by  the  evidence.— State  v.  Dunn  (Mo.  Sup.)  818. 

In  stating  a  hypothetical  question  to  an  ex- 
pert witness.  It  is  competent  for  the  examiner 
to  assume  as  a  fact  a  matter  which  has  been 
testified  to,  though  it  be  cootroverted  by  other 
witnesses.— State  v.  Dunn  (Mo.  Sup.)  848. 

On  an  Issue  as  to  the  sanity  of  an  accused,  it 
is  proper  to  include  in  a  hypothetical  question 
facts  which  have  been  testified  to  the  ac- 
cused himself.— State  t.  Duno  (Mo.  Sup.)  848. 

In  a  pro8ecuti<Mi  for  theft  of  a  railroad  pay 
check,  held  not  error  to  allow  prosecuting  wit- 
ness to  identify  the  check.— Gaines  v.  State 
(Tex.  Cr.  App.)  10. 

Evidence  as  to  tiie  similarity  of  tracks  foond 
at  the  scene  of  a  crime  and  defendant's  tracks  Is 
not  a  matter  for  expert  testimony.— Thompson 
V.  State  (Tex.  Or.  App.)  440. 

A  witness*  testimony  htld  too  Indefiiiite  to  au- 
thorize his  testimony  that  tracks  found  were 
similar  to  those  of  a  person  accused  of  homi- 
cide.—Smith  V.  State  (Tex.  Cr.  App.)  453. 

In  a  prosecution  for  murder,  it  was  compe- 
tent (or  a  wltuess  to  state  bis  opinion  as  to  the 
distance  between  two  places  and  the  time  Of 
the  occurrence  relative  to  which  he  was  testi- 
fying.—Kipper  V.  State  (Tex.  Cr.  App.)  611. 

Question  in  prosecution  for  manslaughter, 
calling  for  defendant's  opinion  as  to  legality  of 
his  firing  off  pistol,  held  not  ground  for  reversal. 
—Montgomery  v.  State  (Tex.  Cr.  App.)  788. 

In  a  prosecution  for  rape  on  a  female  under 
the  age  of  IS  yean,  <^ni<ni  evidence  as  to  i^ce 


of  prosecutrix  held  admlniUe.  —  Simpson  v. 

State  (Tex.  Cr.  App.)  819. 

1 10.           Welcht  and  suffleleney. 

Circamstautia]  evidence,  to  sustain  conviction 
of  murda*.  must  exclude  every  other  reason- 
alile  hypothesis  than  defendant's  guilt — Lowe 
T.  State  (Tex.  Or.  App.)  220. 

Testimony  of  witness  called  bj  court,  in  trial 
for  violation  of  local  option  law  without  a  jnry, 
held  not  binding  on  coort. — Qoldwater  v.  State 
(Tex.  Cr.  App.)  221. 

111.  Time  mt  trial  and  eoBtliiiWBee. 

On  a  prosecution  for  larceny  from  the  person, 
motion  for  continuance  on  the  ground  of  an 
absent  witness  held  properly  deniM.— Gaines  v. 
SUte  (Tex.  Cr.  App.)  10. 

Application  for  continuance  held  properly  de- 
nied.—Leach  V.  State  (Tex.  Cr.  4pp.)  220.  ' 

As  a  general  rule  oontinuances  are  rar^ 
granted  to  procure  impeaching  testimony. — 
Thompson  v.  State  (T^  Or.  App.)  448. 

An  application  for  a  continuance  for  the  ab- 
sence of  a  subpoenaed  witness  held  properly  de- 
nied.—Thompson  V.  State  (Tex.  Or.  App.)  4^. 

An  application  for  a  continuance  because  of 
the  sickness  of  an  Imiwacbing  witness  held  mop- 
e^  doiied.— ^lumipsoa  v.  State  (Tez.  Or.  App.) 

In  prosecution  for  murder,  evidence  to  be  giv- 
en by  absent  witness  held  immaterial.— Kipper 
V.  SUte  (Tex.  Cr.  App.)  611. 

In  a  prosecution  for  murder,  second  applica- 
tion for  continuance  held  properly  denied  for 
lack  of  diligence.— Kipper  t.  State  (Tez.  Or. 
App.)  611. 

Facts  hdd  not  to  show  diligence  In  trytng  to 
get  witness,  so  as  to  entitle  defendant  to  con- 
tinuance for  his  absence.— Ford  v.  State  ^ex. 
Or.  App.)  800. 

Statements  In  application  for  continuance  for 
absent  witness  hela  too  general  as  to  what  de- 
fendant expected  to  m:ove  by  him.— Ford  v. 
Sute  (Tex.  Cr.  App.)  800. 

Where  sufildent  diligence  was  used  to  pro- 
cure a  material  witness'  attendance,  the  case 
should  be  continued.- Dean  t.  State  (Tez.  Cr. 
App.)  808. 

In  a  prosecution  for  burglary,  application  for 
a  continuance  on  the  ground  of  absent  witness 
hM  properly  denied.  —  Washingtm  t.  State 
(Tex.  Or.  AnP>)  810. 

fil2.  TrlaL 

It  la  not  error  to  refuse  a  requested  instruc- 
tion suffldently  covered  those  given. — State 
V.  Hicks  (Mo.  Sup.)  530. 

In  a  proeecntion  for  crime,  the  fact  tliat  the 
verdict  spells  the  word  "penitentiarvj"  "pen- 
tlary,"  is  not  error.—Galnea  v.  State  (Tex.  Cr. 
App.)  10. 

{  13.  ^—  Prellmbuw7  pveeeedlitKB. 

Action  of  trial  court  in  dismissing  as  to  one 
of  defendants  proneouted  for  the  same  trans> 
action,  after  the  other  had  made  affidavit  under 
Code  Cr.  Proc.  art.  707.  hetd  error.r-MBsor  v. 
State  (Tex.  Cr.  App.)  786. 

The  filing  of  a  new  information,  after  loss  of 
the  original,  without  attempt  at  substitution, 
TteUt  the  commencement  of  a  new  case,  entitling 
defendant  to  two  days'  service.— Stepp  v.  State 
(Tex.  Cr.  App.)  787. 

Under  Bill  of  Rights,  8  10.  and  Code  Or.  Proc. 
1895,  arts.  540-542,  567-569,  an  objection  of 
defendaut  to  going  to  trial  on  the  ground  that  a 
true  copy  of  Indictment  had  not  been  served  on 
him  had  good.— Ui^tfoot  t.  State  CTez.  Cr. 
App.)  792. 
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1 14.  BeoeptloB  of  erldenee. 

PrOTisions  of  Criminal  Code,  authorizing  state 
to  agree  that  witnessea  would  testlCr,  on  ap- 
plication being  made  by  defendant  for  continu- 
ance, held  not  in  Tiblation  ot  the  defendant's 
constitutional  rigbta. — Darli  t.  Conunonwealth 
(Ky.)  1101. 

It  was  within  the  discretion  of  the  court  to 
permit  the  state  to  introduce  evidence  learned 
of  after  it  had  rested  this  case  In  dileL— State 
T.  Dunn  (Uo.  Sop.)  848. 

Occurrences  between  state's  attorney  and 
witnesses  could  not  be  shown  by  ex  parte  affl- 
daTits.— Wilburn  t.  State  {Tex.  Or.  App.)  3. 

On  a  prosecution  for  homidde,  the  refusal  to 
compel  the  state  to  call  an  eyewitnean  to  the 
transaction  held  not  ernur.— mUoway  t.  State 
(Tex.  Or.  App.)  14. 

Tettimoinr  in  prosecution  for  murder  consider- 
ed, and  AeM  adinissible  aa  rebuttal  evldeiicew— 
Fngett  T.  State  (Tex.  Or.  App.)  461. 

Where  extraneous  cHmee  are  Introduced  on 
the  croBS-examination  of  defendant  for  Impeach- 
ment, It  is  error  for  the  court  to  fall  to  limit 
the  effect  of  such  testliQoirr  to  defendant's  cred' 
ibili^  as  a  witneas.— SooTille  t.  State  (Tex.  Or. 
AppO  782. 

1 16.  —  Olijeotlona  to  avlduifiei  mo- 
tlotis  to  atrlko  ovt,  maaA  ozeep- 
tlons. 

Bill  of  exceptions  In  murder  case  held  not  to 
■how  error  in  submission  of  calendar  to  juiy. — 
Mathews  t.  State  (Tex.  Or.  App.)  218. 

An  objection  that  evldoice  was  immaterial 
doea  not  raise  any  question  on  appeal  from  a 
convletion  of  murder.— Kinwr  t.  State  (To.  Gr. 
App.)  611. 

In  a  prosecution  for  rape,  ruling  of  court  on 
certain  evidence,  in  view  of  exception  taken 
and  evidence  previoualy  admitted.  Aeld  not  er- 
ror.—Slmpaon  T.  State  (Tex.  Gr.  App.)  819. 

{ 16.  Arg:iimeBtB  m»A  oondnet  of 
eounsel. 

On  prosecution  for  murder,  atatement  hr 
counsel  for  the  state  that  there  was  some  feel- 
ing between  the  parties,  which  the  state  was 
not  permitted  to  snow,  mM  not  error.— State  t. 
Dunn  <Mo.  Sup.)  848. 

In  a  prosecQtion  for  theft  from  the  person, 
argument  of  prosecutinr  attorney  held  not  to 
refer  to  a  former  conviction,  so  as  to  be  ob- 
JectionaUe,  under  Code  Or.  Proc.  1886,  art 
828.— Oalnes  t.  State  (Tex.  Or,  App.)  10, 

In  a  prosecution  for  theft  from  tb»  p«aMi,  az^ 
gnment  of  prosecuting  attorney  Md  not  harm- 
ful to  defendant.— Gaines  t.  State  (Tex.  Or. 
App.)  10. 

Defendant's  counsel  having  gone  outside  the 
record  lu  argument,  the  state's  attorney,  eepe- 
datly  with  tne  consent  of  defendant's  attorney 
to  say  what  he  pleased,  mar  go  outside  the  rec- 
ord in  replying.— Gipson  t.  State  (Tex.  Or.  App.) 
216. 

Argument  of  state's  counsel  that  prosecutrix 
stood  well  with  the  good  people,  notwithstand- 
ing the  slanderous  report,  hmi  error;  evidence 
of  such  standing  having  been  erroneously  admit- 
ted.—6ipw>n  V.  State  (Tex.  O.  App.)  216. 

Remarks  by  county  attraney  In  prosecution 
for  murder,  made  in  argument  Md  not  preju- 
didaU-FiicMt  T.  State  (Tnc  Or.  App.)  461. 

In  a  prosecution  for  burglary,  certain  remarks 
of  prosecuting  attorney,  in  closing,  to  jury, 
vrhich  the  court  told  jury  to  disregard,  held  not 
error^Washlngton  t.  State  (Tex.  Or.  App.) 
810. 


S 17.  —  FroTiaoo   of  oout  mmA  JwT 
In  seneraL 

An  Instruction  which  tells  tbe  jury  what  pre- 
sumption arises  from  stated  facte  invadee  the 
iMronnce  of  the  juir.--nnes  t.  OommDiiwealth 
(Ky.)8e8. 

In  a  prosecution  for  embesdement  of  a  borse, 
an  instruction  assmning  that  prosecutor  was  tbe 
owner  of  the  horse  held  error. — State  v.  Bonner 
(Mo.  Sup.)  463. 

Instruction,  in  prosecution  for  forgery,  an  to 
presumption  of  guilt  from  possession  of  forged 
iustniment,  held  not  objectionable  as  comnieuts 
on  the  evidence. — State  t.  Pyscher  (Mo.  Sup.) 
636. 

Instruction  in  prosecution  for  forging  Aevd, 
admitting  a  consideration  of  forged  acknowl- 
edgment, held  not  objectionable.  —  Stete  v. 
Pyscher  (Mo.  Sup.)  836. 

An  instruction  on  a  prosecution  for  homicide 
Md  erroneous,  as  being  on  the  veigjit  of  the 
evidence.— HoUoway  t.  Stete  (Tex.  Gr.  Am^)  14. 

A  nv'neas  having  dmied  a  certain  OMiverra- 
tion  with  the  wife  of  accused,  an  instroctinn 
that  the  jury  should  disrenrd  the  convosatioii. 
save  for  me  purpose  of  affecting  tbe  credibility 
of  tbe  witness,  was  erroneous.— Spivey  v.  Stete 
(Tex.  Or.  ^p.)  444. 

In  prosecution  for  bu^lary,  chsige  htU  erro- 
neous as  on  ths  weight  of  the  eviduiee.— Djer  r. 
SUte  (Tex.  Ge.  AppJ  496. 

In  a  prosecution  for  m order,  instmctioa  on 

impeachmg  testimony  held  not  on  welsht  of 
evidence.- Kipper  v.  Stete  (Tex.  Or.  App.)  611. 

In  prosecutioQ  for  violating  local  option  law. 
a  charge  held  erroneons  as  nn  the  weight  of  the 
evidence.— Sinclair  v.  Stete  (Tex.  Cr.  Ank.)  621. 

A  charge  authorizing  a  conviction  for  larceny 
on  unexplained  possession  alone  Juid  prroneoua. 
—Stewart  v.  State  (Tex.  Or.  App.)  791. 

i  18.  —  Meeeseltr,  reqmialtes,  i 
fletenoj  of  butraetloas. 

Admonition  proper  in  a  criminal  case,  on  evi- 
dence admitted  for  particular  purpose  only. 
Hta ted.— Bess  v.  Commonwealth  (Ky.)  34S. 

Admonltioo  proper  in  s  criminal  case,  on  re- 
jected  evidences  stetedw— Bess  v.  CommoD- 
weatth  (Ky.)  3«9. 

An  iustructioQ  in  a  criminal  case  whidi  un- 
duly accentuates  certein  tacte  shown  by  th^ 
evidence  is  erroneoua— Tines  t.  Gommonweeita 
(Ky.)  368. 

Under  Cr.  Code,  fi  223.  subsec  1.  It  Is  oior. 
on  accused'a  failure  to  testify,  to  diarge  Uiat 
the  Jury  should  not  comment  thereon  nor  draw 
any  presumption  tiierefrom.— Tines  t.  Otmunon- 
wealth  (Ky.)  863. 

Use  of  Qualifying  phrase  "beyond  a  reaoona- 
ble  doubt*  held  not  necessarr  in  referring  to 
each  item  of  evidence.— State  v.  Pyscher  (Me. 
Sup.)  836. 

Instruction,  in  prosecution  for  forgery,  as  to 
explanation  of  pORsession  of  forged  instrument, 
held  not  objectionable  in  specifying  the  degree 
of  proof.— State  V.  Pysdier  (Mo.  Sap.)  836. 

Instruction  on  a  reasonable  doubt,  based  cn 

s^ubstantial  evidence,  held  proper.  —  Stete  v. 
Pyscher  (Mo.  Snp.)  8S6. 

Where  the  proof  telrly  raises  Ibe  defense  of 
an  alibi  In  a  prosecution  for  mardu-.  tbe  jar 
abould  be  instructed  that  if  this  proof,  in  eoe- 
nection  with  the  other  proof  in  the  case,  raisei 
a  reasonable  doubt  as  to  whether  the  accMed 
was  at  the  place  of  the  homidde  or  at  a  differ- 
ent place,  the  defendant  should  be  acQultted.— 
Legere  v.  Stete  (TennO  1060, 
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The  court  Mi  regnired  to  limit  impeachlnc 
testimony  to  the  purpose  for  which  it  was  ad- 
mitted.—Sapp  T.  State  (Tex.  Cr.  App.)  456. 

In  a  prosecution  for  murder,  evidence  held  not 
to  call  tar  apedal  iutractiaa  on  ImpeachiDg  tes- 
timony.—lOpper  T.  StatB  (T«z.  Or.  App.)  611. 

In  a  prosecation  for  murder,  court  held  not 
called  upon  to  spedallr  instruct  od  certain  cor- 
roboratiT«  erldence.— Kipper  v.  State  (Tei.  Cr. 
App.)  611. 

In  prosecution  for  violatiog  local  option  law, 
a  charge  on  defendant  a  agency  held  errooeoua  in 
exdndiuig  from  jury  the  fact  in  issne.— Sin- 
clair T.  State  (Tex.  Or.  App.)  621. 

A  diarge  on  insanity  in  a  criminal  caae  should 
be  applied  to  that  particular  case.— Stewart  T. 
State  (Tex.  Cr.  App.)  791. 

A  charge  on  circumstantial  evidence  should  be 
given  in  a  larceny  case,  which  depmids  on  cir- 
cumstantial evideoce  as  to  the  original  taking. 
—Stewart  v.  Bute  (Tex.  Cr.  App.)  7»1. 

In  a  prosecntion  for  homicide.  Aeld  not  error  to 
fail  to  charse  on  the  law  of  cucnmBtantlal  evi- 
deuce.--Jone8  v.  State  (Tex.  Cr.  Aw.)  802. 

An  Instmction  that  impeaching  testimony  Is 
solely  to  euahle  the  Jurr  to  weigh  the  impeached 
witness'  testimony  held  too  restrictive.— Dean 
V.  SUte  (Tex.  Ot.  App.)  808. 

The  court,  if  referring  in  its  charse  to  de- 
fendant's failure  to  testify,  should  tell  the  jury 
not  to  consider  or  discuss  it.— Fine  t.  State 
(Tex.  Cr.  App.)  806. 

In  a  prosecution  for  rape,  an  objection  to  a 
charge  that  punishment  would  be  assessed  "at" 
death,  instead  of  "by"  death.  Is  hypercritical 
—Hill  V.  State  (Tex.  Or,  App.)  808. 

In  a  prosecution  for  rape,  the  omission  to  state 
that  penetration  must  be  proved  beyond  a  rea- 
souable  doubt  was  not  error,  when  the  law  of 
reasotiable  doubt  was  subsequently  given. — Hill 
V.  State  (Tex.  Or.  App.)  808. 

An  Instruction  in  a  murder  trial  held  objec- 
tionable, as  requiring  affirmative  findings,  where 
accused  is  entitled  to  the  benefit  of  reasonable 
doubt- Vaun  v.  State  (Tex.  Cr.  App.)  813. 

In  a  prosecution  for  homicide,  where  dying 
declarations  of  the  deceased,  as  well  as  the  tes- 
timony of  eyewitnesses,  showed  that  defendant 
committed  the  crime,  there  is  no  cause  for  an 
instmction  on  di-cumstantla]  evidence. — Cruse 
T.  State  (Tex.  Or.  App.)  818. 

In  a  prosecntion  for  rape,  ciiling  of  court  on 
argument  of  district  attorney  held  not  error.— 
ShnpsoD  V.  State  (Tex.  Cr.  App.)  819. 

In  a  criminal  prosecution,  dmree  on  circum- 
stantial  evidence  AeM  proper.— Oaines  T.  State 
(Tex.  Oiv.  App.)  10. 

( 19.         Oaatody,  eondnet,  and  delib- 
erations of  Svxf. 

In  prosecution  for  violating  the  local  option 
law,  response  to  qnestlons  of  jury  held  not  open 
to  objection  of  informing  Jury  that  agency  was 
a  pure  question  of  fact.— Sinclair  v.  State  (Tex. 
Cr.  App!)  621. 

In  a  prosecution  for  vioIaUng  local  option  law, 
response  to  jury  on  a  ouestion  of  agency  held 
not  objectionable  in  failing  to  state  what  con- 
stituted an  agent— Sinclair  v.  State  (Tex.  Cr. 
App.)  621. 

OiDvictlon  of  homidde  rerersed  for  mlscon- 
dnct  of  jury.— MeDaniel  t.  State  CTex.  Cr. 

App.)  802. 

New  trial,  after  conviction  of  homicide,  sub- 
mitted by  affidavits  of  counsel  as  to  certain 
•tctements  of  juror,  ketd  properly  denied.— 
OruBT.  State  (Tex.  Or.  App.)  818. 


IM.  Motions  ffw  mmw  trial  amd  in  ar- 
rest. 

Befusal  of  court  to  exerdse  its  discretion  to 
set  aside  a  grant  of  appeal  and  allow  filing  of 

aflidavits  in  support  of  motion  for  new  trial,  on 
erroneous  ground  that  the  discretion  did  not 
exist,  held  error.— Legere  v.  State  (Tenn.)  1(^9. 

New  trial  on  the  ground  of  newly  discovered 
evideoce  held  properly  refused. — Duncan  v.  State 
(Tex.  Or.  App.)  13. 

Incompetency  of  grand  jufor  held  not  a 
ground  for  arrestlnc  judgment— Thomas  v. 
State  (Tex.  Or.  App.)  801. 

Judgment  will  not  be  arrested,  for  iuconsist- 
eucy  of  counts  of  indictment,  where  only  oue 
is  relied  on.— Thomas  v.  State  (Tex.  Cr.  App.) 
801. 

{21.  Appeal  and  em  v.  and  oertiorarl. 

A  recognizance,  defective  in  not  stating  the 
amount  of  appellant's  punishment,  as  required 
by  Code  Or.  Proc;  1895.  art  887,  necesaitatesm 
dismiasaL— Bourland  v.  State  CTex*  Cr.  App.) 
465. 

An  assignment  of  error  that  the  court  failed 
to  define  "implied  malice"  does  not  raise  the 
question  of  failure  of  the  court  to  charge  on 
murder  In  the  second  degree.— Kipper  v.  State 
(Tex.  Cr.  App.)  611. 

A  motion  to  dismiss  a  criminal  appeal,  for 
escape,  idiould  be  denied,  where  accused  is  still 
within  the  sherilTB  custody.- Stewart  v.  State 
OPex.  Or.  App.)  791. 

While  Code  Cr.  Proc.  1895,  art.  540,  provides 
for  the  service  of  a  copy  of  indictment  on  de- 
fendant, held  not  error  to  deny  defendant's  re- 
quest for  same,  when  not  made  till  second  trial 
— Scoville  V.  State  (Tex.  Or.  App.)  792. 

9  £2*  — *  Presentation  and  reservation 
in  lower  oonrt  of  cronnds  of 
review. 

Under  Or.  Code  Prac.  §|  281,  282,  objections 
to  closing  ai^ument  of  commonwealth  attorney 
held  not  available  on  appeal,  when  shown  only 
^  affidavit  on  motion  for  new  trial.— Miller  v. 
Commonwealth  (Ky.)  682. 

TTuder  Or.  Code,  §  qnestJons  raised  for 
the  first  time  on  motion  for  new  trial  cannot 
be  considered  on  aK>eal.— WoodrafF  T.  Com- 
monwealth (Ky.)  922. 

Where  alleged  error  in  statements  made  by 
the  prosecuting  attorney  to  the  jury  la  not  as- 
signed in  the  motion  tor  a  new  trial.  It  cannot 
be  reviewed^-State  v.  Pyscfaer  (Mo.  Sup.)  836. 

Statement  made  by  defendant  In  motion  for 
new  trial,  that  he  had  excepted  to  the  overrul- 
ing of  a  motion  to  quash  the  information  char- 
ging him  with  crime.  Add  insufficient  to  raise 
question  on  irapeal.— City  of  Cflntralia  v.  Smith 
(Mo.  App.)  4^ 

In  a  prosecntion  for  theft  from  the  person, 
argument  of  prosecuting  attorney  held  not  re- 
versible error,  in  the  absence  of  any  request 
to  withdraw  such  argument  from  the  jury.— 
Gaines  v.  State  (Tex.  Cr.  App.)  10. 

In  the  absence  of  a  bill  of  exceptions,  the  ac- 
tion of  the  court  in  permitting  a  juror  to  remain 
who  Is  prejudiced  against  accused  cannot  be 
reviewed.— Mathews  v.  State  (Tex.  Cr.  App.) 
218. 

Defendant  not  showing  he  was  prejudiced, 
Md  not  entitled  to  complain  of  a  rnling  on  a 
juror.- Norsworthy  v.  State  (Tex.  O.  App.)  803. 

Defendant  in  a  criminal  prosscutlon  most 
malce  an  issue  by  bill  of  exceptions  to  tiie  lower 
court,  where  he  insists  that  the  venue  was  not 
^oren.- Washington  t.  State  (Tex.  Cr.  App.) 

A  bill  of  exceptions  to  admisBlon  of  dying 
declarations  must  show  Introduction  of  bu(£ 
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declarations  and  that  proper  predicate  was  not 
laid.— CruBe  v.  State  (Tex.  Cr.  App.)  818. 

On  appeal  from  conviction  of  homicide,  bill  of 
exceptiouB  to  testimony  of  certain  witness  Md 
defective.— Cmae  t.  State  (Tex.  Or.  App.)  818. 

|ft3.  ^—  Beoord  wmA  pt—9od3Af  not 
in  Meovd. 

In  the  absence  of  a  hill  of  exceptions,  the 
court,  on  appeal  in  a  criminal  cue,  can  only 
review  the  record  pn^er.— State  t.  Oayce  (Bio. 

Sup.)  525. 

On  appeal,  an  assienment  that  the  court  erred 
in  permitting  the  iDtroduction  in  evidence  of  an 
affidavit  filed  by  defendant  for  continnance  can- 
not be  considered,  when  not  incorporated  in  the 
bill  of  exceptions.— State  v.  Hicks  (Mo.  Sup.) 
639. 

An  assignment  of  error,  on  appeal  in  a  crim- 
inal case,  that  the  court  err^  in  penAittInK  ^an 

StQdavit  to  be  iutroduced  by  the  state,  cannot 
B  considered,  where  the  record  does  not  show 
that  it  was  so  Introduced.— State  Hicks  (Mo. 
Sup.)  639. 

Transcript  on  criminal  appeal  Md  insuffi- 
cient.— Crawford  v.  State  (Tex.  Cr.  App.)  8. 

Appellant  held  not  to  show  excuse  for  the 
statement  of  facts  not  bearing  the  approval  of 
the  judge.  BO  as  to  allow  its  consideration  on 
appeal.— walls  v.  State  (Tex.  Cr.  App.)  8. 

The  judge  may  not  approve  the  statement  on 
appeal  before  the  attorneys  agree  it  is  correct. 
—Walls  V.  State  (Tex.  Cr.  App.)  8. 

Bill  of  exceptions  to  refusal  to  admit  testi- 
mony as  part  of  res  gestae  on  criminal  appeal 
should  show  time  of  making  atatement.— Free- 
man V.  State  (T«c.  Cr.  App.)  17. 

Denial  of  new  trial  for  insufficiency  of  the 
evidence  cnnnot  be  reviewed,  the  record  con- 
taining neither  statement  of  facts  nor  bill  of  ex 
ceptions.— Kimble  v.  State  CTex.  Cr.  App.)  17. 

Alleged  error  in  admission  of  evidence  cannot 
be  reviewed,  in  the  absence  of  a  bill  of  excep- 
tions thereto.— Redd  t.  State  (Tex.  Cr.  App.) 
214. 

In  the  absence  of  the  facts.  It  cannot  be  de- 
termined that  a  defendant,  on  trial  for  crime, 
was  injured  by  the  Introduction  of  the  evi- 
dence complained  of  hy  him.— Elgin  v.  State 
(Tex.  Cr.  App.)  225. 

Ruling  on  application  for  a  continnance  can- 
not ba  revised,  in  the  absence  of  the  facta. — 
mgia  T.  State  (Tax.  O.  App.)  235. 

Statement  of  facta,  not  filed  within  time  al- 
lowed by  law,  cannot  be  considered  on  crimi- 
nal api>eal.— Spurlock  v.  State  (Tex.  Cr.  App.) 
447. 

On  appeal  from  conviction  of  embezzlement, 
assignment  on  certain  Instructions  could  not  be 
oonsidered.  In  absence  of  statement  of  facta.— 
Spnriock  V.  State  (Tex.  Or.  App.)  447. 

On  appeal  from  conviction  of  assault  with  in- 
tent to  murder,  the  propriety  of  giving  an  in- 
struction on  self-defeuse  held  not  reviewable,  in 
absence  of  the  facts.— Williams  v.  State  <Tex. 
Cr.  App.)  447. 

The  question  of  the  disqualification  of  a  juror 
In  a  criminal  case  because  he  had  not  paid  his 
poll  tax  cannot  be  raised  by  motion  for  a  new 
trial.— Thompson  v.  State  (Tex.  Cr.  App.)  449. 

An  objection  to  the  admissibility  of  evidence 
in  a  criminal  case  can  only  be  raised  by  bill  of 
exceptions.— Thompson  t.  State  (Tex.  Or.  App.) 
449. 

An  objection  slated  to  the  introduction  of 
evidence  in  a  bill  of  exceptions  does  not  con- 
stitute a  certificate  by  the  trial  judge  that  the 
facta  on  which  the  objection  was  predicated  ex- 
isted.—Sinclair  V.  State  (Tex.  Cr,  App.)  G21. 


On  appeal  from  conilcClMi  on  Tiolating  local 
dption  law,  bill  of  exceptions  as  to  admissfoa 
of  certain  evidence  kcM  insnffldenL — Sindair  t. 
State  (Tex.  Cr.  App.)  021. 

In  the  absence  of  a  bill  of  exceptions,  alleged 
OTor  in  refusing  a  continnance  cannot  be  re- 
viewed.—Jones  V.  State  (Tex.  Cr.  App.)  802. 

On  appeal  from  conviction  of  homiade,  soffi- 
clencj  of  evidence  and  error  in  instructions  can- 
not be  considered,  in  absence  of  statonent  of 
facts.— HcDaniel  t.  State  (Tex.  Or.  App.)  tSOQ. 

Statement  of  requirements  of  bill  of  excep- 
tions to  admission  of  evidenee.-r'NorBWtwtlij  v. 
State  CTex.  Or.  App.)  803. 

A  bin  of  exceptions,  complaining  that  the 
state  offered  to  prove  a  certain  state  of  facts, 
but  not  affirmatively  showing  that  the  atate 
did  prove  the  facts.  Is  defective.— Simpson  v. 
State  (Tex.  Cr.  App.)  81Sl 

{S4.    Kwrtow. 

A  defendant's  request  to  Instmct  Md  not  to 
prevent  liJm  from  talcing  advantage  of  the  er- 
ror in  a  similar  instruction  not  substantiallf  the 
same.— Whitmore  v.  State  (Ark.)  698. 

In  prosecution  for  setting  np  faro  bank,  re- 
marks of  prosecuting  attorney  con^dered,  and 
held  not  prejndiciaT  to  defradant.— Miller  v. 
Commonwealth  (Ky.)  682. 

Under  Ky.  St  1899.  fi§  1960,  1961,  relative 
to  faro,  and  sections  459.  460,  relative  to  con- 
stmction  of  penal  statute,  instructions  as  i<i 
game  carried  on  under  another  name  held  more 
favorable  to  defendant  than  he  was  entitled  to. 
— MlUer  T.  CommoDwealth  (Ky.)  682. 

Admission  of  secondary  evidence  to  prove  di- 
vorce, to  show  witness  competent  against  for- 
mer husband,  accused  of  homicide,  Xefaf  harm- 
less error.  In  view  of  witness*  testimony  that 
she  was  decedent's  widow.— Tompkins  t.  Com- 
monwealth (Ky.)  712. 

The  verdict  in  a  criminal  eaae  will  not  be  dis- 
turbed on  appeal,  there  being  any  evidence  to 
support  It.— Woodruff  v.  Commonwealth  (Ky.i 

922. 

In  a  prosecution  for  homicide,  instruction  sub- 
mitting to  Jury  conceded  fact  held  not  prejodi- 
dal.— Davis  v.  Commonwealth  (Ky.)  1101. 

The  Court  of  Appeals  has  no  power  under 
the  Ckide  to  disturb  a  verdict  of  jpultyi  if  thm 
is  any  evidence  to  support  It. — Davis  t.  Com- 
monwealth (Ky.)  1101. 

On  prosecution  for  murder,  exclusion  from 
hypothetical  question  put  to  defendant's  expert 
of  assuowtion  that  there  was  no  motive  for  the 
crime  Mi  not  error.— State  t.  Dnnn  (Mo.  Say.t 
848. 

On  issoe  as  to  the  sanity  of  an  accused,  an 
erroneous  ruling  that  facts  testified  to  by  de- 
fendant might  not  be  assumed  in  hypothetical 
question  to  his  expert  held  not  prejodlciaL— 
State  V.  Dunn  (Mo.  Sup.)  848. 

Verdict  of  conviction,  supported  hy  aQbstan- 
tial  evidence^  will  not  be  dutarbed  on  appraL— 
State  T.  Sayman  (Uo.  App.)  887. 

A  conviction  in  a  criminal  case  will  not  be  re- 
versed because  the  court  called  the  case  out  of 
its  regular  order,  unless  the  bill  of  exceptions 
KhowB  that  the  trial  court  abused  its  discre- 
tion In  so  ddng.— Redd  t.  State  (Tex.  Or.  App.) 
214. 

Refusal  to  grant  a  continuance  for  the  sick- 
ness of  d^endanf  a  oonnael  Md  not  gioand  for 
reversalj-^nionaNKMi  T.  Stat*  CEbx.  Or.  Am.) 
449. 

In  prosecution  for  mnrder,  defendant  Md  not 
prejndiced  by  the  fact  that  names  of  jurors  oo 
regular  panel  were  not  placed  in  box  wititi  those 
on  special  venire.— Kipper  r.  Stata  (Ttt.  Ct. 
App,J  61L 
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In  prosecation  for  murder  committed  in  at- 
tempted rescue,  evidence  tbat  person  to  be  res- 
cued bad  been_jailed  for  drunkenness  held  not 
g^ndleiaL— ^pper  v.  State  (Tex.  Or.  Am-) 

In  a  prosecution  for  murder,  certain  questions 
in  imi)eacbment  held  not  jprejadidaL,  when  an- 
swered in  the  negative.— Kipper  v.  State  C^ex. 
Cr.  App.)  on. 

Declarations  of  deceased,  soon  after  the  hom- 
icide. kel4,  in  a  prosecution  therefor,  harmless 
to  defendant.— Kipper  t.  State  (Tex.  Cr.  App.) 

That  a  witness  was  improperly  asked  if  he 
bad  not  stated  that  defendant  and  his  brothers 
were  going  to  kill  deceased,  and  answered,  '• 
"No,"  aeld  not  reverdble  error.— Baiter  v.  State  j 
(Tex.  Cr.  App.)  61&  | 

In  prosecution  for  manslaughter,  state's  cross-  < 
examluatlon  as  to  lawlessness  in  commnnity  i 
and  circumstances  under  which  defendant's  | 
brother  was  shot  held  harmless  error.— Mont- 1 
gomeiy  v.  State  (Tex.  Or.  App.)  788.  j 

Defendant  cannot  complain  of  a  charge,  be- 1 
cause  on  the  weight  of  evidence,  where  it  is  fa- 
vorable to  him.— Tate  v.  State  (Tex.  Cr.  App.) 
793. . 

Discussion  in  the  jnry  room  Of  defendant's  - 
failure  to  testi^  la  ground  for  rerersal.- Fine : 
V.  State  (Tex.  Cr.  App.)  806. 

In  i^osecution  for  rape,  omission  In  certain  j 
part  of  charge  to  state  that  the  act  must  be ' 
committed  on  another  than  defendant* a  wife , 
held  not  reversible  error.— Hill  v.  State  (Tex. 
Cr.  App.)  808.  ! 

In  a  prosecution  for  burglary,  certain  remarks  j 
of  prosecuting  att<nveyr  and  pointing  at  de-  j 
fendant  who  had  not  testified,  held  revendble ' 
error.— Washington  v.  State  (Tex.  Cr.  App.)  : 
810.  I 

Where  there  is  iwaitive  testimony  of  incestu-  ' 
ons  intercourse,  a  charge  on  the  law  of  circiun-  \ 
stantlal  evidence,  while  en-or,  is  barmleBS.-  i 
Oibson  V.  State  (Tex.  Cr.  App.)  812. 

In  a  prosecution  for  rape,  certain  evidence  as  < 
to  time  of  engagement  to  marry  defendant  ieU  ' 
not  preJodiciaL— Simpson  v.  State  (Tex.  Or. 
App.)  818. 


See 


CROSS-EXAMINATION. 

'WltneBses."  |  5. 


CURATORS. 

See  <^iiardlan  and  Word." 

CUSTODY. 

Of  child,  see  "Divorce,"  %  4;   "Parent  and 

Child.'^ 

Of  jury,  ica  "Crimtna:  Law,"  1  1& 

DAMAGES. 

Compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  S  2. 

Merger  and  bar  of  causes  of  action,  see  "Judg- 
ment," S  6. 

Bemittitar  of  excess  as  condition  to  overruling 
motion  (or  new  trial,  see  "New  Trial,"  {  2. 

Damaget  for  pttrtUnUaT  injuries. 

See  "Assault  and  Bnttt-ry,"  §  1;  "Death,"  8  1; 
"Fraud,"  §  2;  "Nuii-aute,"  t  2;  "Trespass,'' 
9  1. 

Breach  by  buyer  of  contract  for  sale  of  goods, 

see  "Sales,"  S  7. 
Breach  by  seller  of  contract  for  sale  of  goods, 

see  "Sales,"  {  8. 


Breach  of  contract  to  furnish  water,  see  "Wa- 
ters and  Water  Courses,"  8  4. 

Caused  by  delay_  in  delivery  of  goods  by  car- 
rier, see  "Carriers,"  I  2. 

Caused  by  maintenance  of  railroad,  see  "Rail- 
roads," 8  2. 

Caused  by  negligence  in  delivery  of  telegram, 
see  "Telegraphs  and  Telephones,"  |  2. 

Ejection  of  pBSBenger,  see  "Carriers,"  8  S. 

iMSB  of  passenger's  baggage,  see  "Carriera," 
§  9. 

Loss  of  servicea  of  dbild,  see  **Parent  and 

Child." 

Loss  of  servicea  of  wife,  see  "Husband  and 

Wife,"  I  2. 

Obstruction  of  eftjwment,  see  **Easements,"  8  2. 
Torts  by  dty,  see  "Municipal  Corporations," 
9  9. 

Wrongful  BttachmcDt.  see  "Attachment,"  §  3.' 

B«oovery  <n  partleuiar  <uMan$  or  proeeeMnQt. 

See  "Ueplevin,"  8  2;  "Trover  and  Conversion," 
8  L 

8  1.   Oronrnds  and  rab|Mta  of  aftaapMi- 
•atorr  Ammmtcwt. 

No  recovery  can  be  had  for  personal  injury 
resulting  from  fright  occasioned  by  the  negli- 
gence of  another,  when  there  is  no  idiysicat  in- 
jury or  contract  relation.— Murse  v.  Cheaapeake 
&  0.  By.  Co.  (Ky.)  361. 

Id  an  action  for  a  buyer's  breach  of  a  con- 
tract to  purchase  secondhand  rails,  the  seller 
JMd  entitled  to  recover  interest  on  the  damages, 
under  Rev.  St.  1889.  f  8706.— Nelson  t.  Cal 
Hirsch  &  Sons*  Iron  &  Bail  Oo.  (Mo.  App.)  090. 

Profits  lost  by  defendant  hy  reason  of  plain- 
tiers  breach  of  a  contract  to  furnish  castings  of 
a  certain  character  held  recoverable  on  a  coun- 
terclaim in  an  action  by  ^aintfff  to  recover  the 

Srice  of  castlnn  fumiuied.-<aiiaholm  &  Moore 
(fg.  Co.  V.  United  States  Canopy  Go.  (Teun.) 
1062. 

I  2.   Measnre  of  damages. 

Where  the  owner  of  adjoining  lots,  after 
breach  of  his  contract  to  deepen  for  the  use 
of  the  vendee  of  one  lot  a  well  on  the  division 
line  between  the  lots,  prevents  her  from  so 
deepening  it,  the  measure  of  damages  held  to  be 
the  cost  of  making  a  new  well  of  such  depth  on 
vendee's  own  premisea.- Plunkett  v.  Meredith 
(Ark.)  600. 

Where  the  owner  of  two  adjoining  lota  con- 
tracts with  the  vendee  of  one  of  them,  as  part 
of  the  consideration  for  the  purchase  thereof, 
to  deepen  a  well  on  the  line  between  the  lota, 
until  it  afiFords  a  sufficient  supply  of  water  for 
the  use  of  such  vendee,  and  fails  to  do  so,  the 
measure  of  damages  is  the  cost  of  making  it 
of  such  depth.— Plunkett  v.  Meredith  (Ark.) 
600. 

The  measure  of  damages  for  the  breach  of  a 
contract  by  the  owner  of  adjoining  lots  to  dig 
a  well  for  use  of  the  vendee  of  one  of  the  lots 
h^d  to  be  the  cost  of  dignng  such  well.— Flunk- 
ett  V.  BCeredith  (Ark.)  WO. 

Bule  for  measure  of  damage  in  action  for 
breach  of  contract  to  furnish  a  certain  quality 
of  feed  to  cattle,  resulting  in  injury  thereto, 
stated,— Hartgrove  St  Clegg  v.  Southern  Cottou 
Oil  Co.  (Ark.)  1>08. 

8  8.    Inadequto  and  oxMaalTe  damacea. 

In  an  action  for  Injuries  owing  te  plaintiffs 
horse  having  been  frightened  by  defendant's 
automobile,  a  verdict  for  $1,020  held  not  ex- 
cessive.—Shinkle  V.  McCullongh  (Ky.)  106. 

The  verdict  in  an  action  for  injuries  sustained 
by  reason  of  a  defective  sidewalk,  held  not  ex- 
cessive.—O'Neill  V.  Kansas  City  (Mo.  Sup.)  64. 

The  verdict  in'an  action  hy  a  street  car  pas- 
senger for  injuries  sustained  by  the  derailment 
of  the  car  held  not  excessive.— Heyde  v.  St. 
Louis  Transit  Co.  (Mo.  App.)  127. 
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Verdict  of  I2JS00  In  vtmeote^B  injury  action 
held  not  excessive.— Rooinsmi  t.  St.  Lonia  ft  S. 
R;.  Co.  (Mo.  App.)  493. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence reviewed,  and  held  to  jostify  a  vordict  for 
$16,000  damages.— Galveston,  H.  ft  &  Uj. 
Co.  T.  Appel  (Tex.  Civ.  App.)  635. 

In  an  action  for  personal  lujuries  b;  a  rail- 
way employ^,  a  veraict  for  $7,500  held  not  ex- 
cessive.—International  &  G.  N.  R.  Co.  V.  Pina 
(Tex.  Civ.  App.)  079. 

In  action  for  servant's  iDjnr7  refusal  of  new 
trial,  under  Rev.  St.  1879.  art  1448,  for  iu- 
adeQuacy  of  verdict,  Md  justified.— Farley  v. 
Missonn,  K.  ft  T.  By.  Oo.  of  Texas  (Tax.  dr. 
App.)  lOM. 

)  4.  neadlaSr  arlduie^  and  usasnMat. 

Eiridence  conddered  in  action  asainst  rail- 
road for  n^ligent  Icilling  of  valuable  dog,  and 
hUd  to  support  verdict  for  $260  damages.— St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  PhUpot  (Arlc.) 
901. 

In  an  action  against  street  railway  for  injury 
to  a  haclc,  evidence  held  to  support  a  Toraict 
for  $800.— South  Coviugton  ft  O.  St.  By.  Co. 
T.  McHugh  (Ky.)  202. 

An  instruction  as  to  damages  held  not  arro- 
neouB  because  directina  the  jury  to  find  such 
sum  as  tli^  "thlnli"  will  compensate  plalnttlF. 
— Uges  v.  St  Louis  Tran^  Co.  (Mo.  App.)  03. 

In  an  action  for  injuries  to  a  passenger,  it 
was  error  for  the  court  to  submit  value  of 
pbysicinn's  services  on  question  of  damages 
where  there  was  no  evidence  thereof. — Waldop- 
fel  V.  St.  Louis  Transit  Co.  (Mo.  App.)  128. 

In  an  action  for  personal  injuries,  instruction 
on  the  measure  of  damages,  authorising  re- 
covery for  pain  and  anguish  which  might  be 
sofCered,  held  erroneous.— Albin  t.  Chicago,  R 
L  ft  P.  B7.  Oo.  (Ho.  App.)  168. 

Evld«Joe  In  personal  Injury  action  held  suffi- 
cient to  antliorize  sabmlssfon  of  losa  of  earnings 
as  element  of  damages. — Robinson  v.  SL  Louis 
&  S.  Ry.  Go.  (Mo,  App.)  493. 

Under  Const,  art  5,  S  8,  Rev.  St  1896,  art 
32S8,  Bill  of  Rights,  art  1,  S  9.  and  Rev.  St 
1896,  art.  1451,  district  court.  In  an  action  for 
injuries,  held  to  have  no  authority  to  make  an 
order  requiring  _plalntiS  to  submit  to  an  lam- 
ination by  physician.- Austin  &  N.  W.  B.  Go. 
V.  Cluck  (Tex.  Sup.)  403, 

Whoe  Qie  complaint  merely  aBeeed  that 
plaintiff  contracted  a  severe  cold;  'vrtildi  produ- 
ced inflammation  of  the  ovaries,  proof  showing 
effect  of  such  diseased  condition  on  other  or- 
gans A«Id  admissible.— Missouri,  K.  ft  T.  Ry. 
Co.  V.  McCutcheon  (Tex.  Civ.  App.)  232. 

In  an  aetloa  for  damages  to  land  by  over- 
flow, evidence  that  plamtiff  was  prevented 
from  planting  a  crop  thereon  held  insuflScient  to 
authorize  juagment  for  plaintiff.- Texas  ft  N. 
O.  R  Co.  V.  Looney  (Tex.  Civ.  App.)  254. 

In  an  action  by  a  servant  for  Injuries,  proof 
of  hte  life  expectancy  is  admissible,  though  the 
injury,  while  permanent,  did  not  resolt  In  en- 
tire dlsablUtr.— Golf.  O.  ft  S.  F.  By.  Co.  t. 
Oooper  (Tex.  Ctr.  App.)  263. 

A  servant's  earning  capacity  at  the  time  of 
his  injuries,  which  were  permanent,  held  not 
conclosive  as  to  bis  earning  capadtr  as  an  elo- 
ment  of  damages.— Galveston,  B.  &  S.  A.  By. 
Co.  T.  Appel  (Tex.  Olr.  App.)  635. 

In  action  for  breach  of  contract  to  supply 
water,  plaintiff  has  burden  of  proving  damages 
with  reasonable  certaintr.— City  of  Van  Ai- 
styne  v.  Morristm  (Tex.  GIv,  App.)  656. 

AllegatioDS  In  a  petition  for  damages  for  per- 
sonal Injuries  Add  mffldent  to  permit  proof  of 
fit^  as  result  of  congastlTa  eondltion  of  the 


brain,  and  ct  tanpalrmeat  of  eyeri^it.— lateraa- 
tional  ft  a.  N.  B.  Co.  t.  Plna  ^ter,  Oiv.  App.) 

979. 

Instruction  permitting  recovery  for  necessary 
and  reasonable  expenses  for  medicine  and  doc- 
tor's UUa  held  error,  where  there  waa  no  evi- 
dence of  reasonableness.— Missouri,  K.  ft  T.  By. 
Co.  T.  Harrison  (Tex.  Civ.  Am-)  1088. 

DEATH. 

Harmless  error  in  InstructlonB  tn  acOm  for 
causing  death,  see  "Appeal  and  ErrOT,"  |  20. 

Of  bankrupt,  see  "Bankruptcy,"  |  2. 

Of  party  to  action  ground  tor  abatement,  see 

"Abatement  and  Revival,"  {  2. 
Suspension  of  running  of  statute  of  llmitatioii, 

see  "Limitatiou  of  ActioDS,"  i  2. 

{  1.   AatioBS  tow  eavalmc  deatk. 

In  action  for  wrongfot  death,  under  Gen.  Bt 


(Mo.  Sup.)  890. 

Under  Gen.  Bt  Kan.  1889,  pars.  4618.  4519. 
and  Rev.  St.  Mo.  1899,  $S  Ml,  547.  in  a  wid- 
ow's suit  for  wrongful  death  of  her  nosband  in 
Kansas,  the  joinder  of  their  child  as  a  plaintifT 
did  not  constitute  a  defect  which  could  be  tak- 
en advantage  of  after  a  plea  to  the  merits. — 
Jones  V.  Kansas  City,  Ft  S.  ft  M.  R  Co.  (Mo. 
Sup.)  890. 

The  widow  of  one  killed  by  wrongful  act  tn 
Kansas  held  capable  of  suing  tn  Missouri,  un- 
der Gen.  St  Kan.  1889,  pars.  4618,  4519,  and 
Rev.  Bt  Mo.  1809,  H  Ml,  647,  without  joining 
the  child  of  herself  and  deceased  as  a  party 

Blalntlff.^oneB  t.  Kansas  Citr.  Ft  8.  ft  H. 
:.  Co.  (Mo.  Sup.)  890. 

An  instruction  as  to  measure  ot  damages  kdd 

not  objectionable,  as  catling  for  a  verdit^  wbich 
might  be  more  than  enough  to  compensate 

Slaintiffs  for  their  pecuniary  loss. — Ft  Worth 
:  D.  O.  By.  Oo.  T.  Lintblcnm  (Tex.  CUt.  Ajn-t 
4a 

A  wife  JMd  entitled  to  recover  damacea  for 
her  husband's  death,  notwitbstandiiig  ma  fail- 
ure to  support  her  for  a  long  time  pnor  to  his 
death.— De  Garcia  t.  Ban  Antonio  ft  A.  P. 
Ry.  Co.  (Tex.  Civ.  App.)  276. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Banlxuptcy";   "Fraudulent  C<HiTeyance8." 

DECEDENTS. 

Declarations  against  interest,  aee  "Bhrfdows^" 
f  7. 

Bstates,  see  "Descent  and  IMstribvtiM"; 

ecutors  and  Administrators." 
Testimony  as  to  transactions  with  panma  rinca 

deceasMt  aee  "Witnesses,"  i  8. 


See  "Fzand." 


DECEIT. 


DECURATIONS. 

As  evidence  In  dvll  actions,  aee  "Svldeooe." 

8  7. 

As  evidence  tn  criminal  prosecutions,  aee  "Crim^ 

inal  Law,"  §  8. 
Dying  declarations,  see  "Homidd^"  }  Q. 

DECREE. 

In  equity,  see  **Bquity,"  |  1. 
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DEDICATION. 

I  1-  Hatim  and  T*q,HlaltMt 

A  dedication  hy  the  owiier  and  tceeptance 
will  be  presamed,  where  a  passway  has  been 
Bsed  by  the  nubile  for  more  than  IS  yean. — 
HagmdMr  t.  Potter  (Kf .)  919. 

DEEDS. 

Ai  eridence.  eee  "Brldence,"  }  0. 

Coreoants  ui  deeda^  aee  "OoTenante." 

In  fraad  of  credltora,  aee  "Frandolent  Con- 

Terancee." 
In  trust  aee  "Xroata,"  I  1. 
Parol  or  extrlnaic  erldenee,  eee  "IDvideDccv" 

I  10. 

Reformation,    aee   "BetOTmatlon   at  Inatm- 

ments." 

Deed*  bv  or  to  portfoular  doaaat  it^  parNae. 

See  "Onardian  and  Ward,"  8  2. 

Harried  women,  tee  "Hasband  and  Wife,*'  |  1. 

Sheriffs,  see  "Ezecation,"  S  !• 

J>eed«  €f  parUoular  apeofea  qfpn^perty. 
Separate  proper^  of  married  women,  see  "Hna- 
band  and  Wlfe^"  II. 

AirMeuIar  elaasasqf  desds. 
Of  trwL  see  "Chattel  Mortgagee^"  1 1;  **Hort- 
gage«7» 

I  t.    Beiivlsltes  and  vaUdltr. 

In  a  salt  for  cancellation  of  deeds  and  other 
rdief,  evidence  examined,  and  Aeld  snffldent  to 
EQstaln  findings  as  to  performance  of  agree- 
monta  by  defendant,  and  absence  of  notice  of 
adverse  eqoities. — Garnet  t.  BoTle  <Tex.  OIt. 
App.)  987. 

i  X.   OoaatntetSon  and  operatloau 

Where  there  is  no  latent  ambigultr  io  a  deed, 
its  constraction  ts  for  the  court.— Ashcraft  t. 
Cox  (Kj.)  718. 

Srttlor  ct  a  tniat  could  not  afterwards  defeat 
rested  estates  of  cest^s  que  trostent.— Otto- 
meyer  t.  Pritcbett  (Mo.  Sop.)  62. . 

i  8.   Fleadlac  aad  ewideBea. 

BMdenoe  htid  to  show  that  a  deed  waa  folly 
executed  and  deUvered  to  the  grantee.— Wil- 
Hams  T.  Buttwfleld  (Uo.  Bop.)  728. 

An  aflldavit  that  a  deed  relied  on  by  the  op- 
posite party  is  a  forgery  puts  such  par^  on 
proof  of  ita  genuineness.— Williamson  T.  Work 
Wvt.  CiT.  App.)  266. 

DEFAMATION. 

See  **XJbd  and  Blander.'* 

DEFAULT. 

Judgment  by,  see  "Judgment,"  |  2. 

DEUY. 

In  deliTwy  of  telegram,  see  "Telegraphs  and 
Telephones,"  S  2. 

In  transpixtation  or  delivery  of  goods  by  car- 
rier, am  **GarrieiB,"  |  2. 

DELEGATION. 

Of  Ic^attn  power,  see  ''Coostitutlonal  Law." 


-  power  to  collect  estate  of  decedent,  see  "Bix- 
ecutora  and  Administrmtors,"  |  2. 


DELIVERY. 

Of  goods  by  carrier,  see  "Oarrlers,"  f  2. 
Of  goods  sold,  see  "Sales,"  8  4. 
Of  goods  to  carrier,  see  ''Camera,"  |  2. 
Of  gif^  aee  **6iftB.''  f  1. 
Of  telegram,  aee  "Telegraphs  and  Tdephones," 
i  2* 

DEMAND. 

Voe  payment  of  bill  or  nots^  see  ''Bills  and 

Notes,"  8  4. 
On  carrier  to  furnish  cars,  see  "Carriers^"  i  2. 

DEMURRER. 

In  ^eadltt^  aee  "Pleading,"  |  4. 

DEPOSITIONS. 

See  "Witnesaes." 

Necessity  of  exceptions  to,  for  pnrpose  of  re* 

vie^T,  see  "Appeal  and  Error,"  §  2. 
Reception  In  evidence,  see  "Trial,"  8  2. 

Where  no  incompetency  of  a  witness  tb  tes- 
tify appeara,  an  objection  to  the  reading  of  his 
deposition  as  a  whole  is  without  merit. — Louis- 
Tille  A  C.  Packet  Co.  v.  Bottorff  (Ky.)  920. 

Proceeding  for  discovery  of  decedent's  assets 
held  "a  salt  pending,"  within  Rev.  St.  1899,  $ 
2877,  relating  to  the  taking  of  depodtions.-— 
Or  parte  Gfeller  (Mo.  Snp.)  552. 

The  su£ScienQy  of  a  notice  to  take  depositions 
held  detennine«f  by  the  law  of  the  state  where 
the  acti<m  is  pending.— In  re  Wogan  (Mo.  App.) 

The  giving  of  very  short  notice  by  those  taking 
depositions  Md  not  conclusive  evidence  of  bad 
faith  on  their  pert,  so  as  to  invalidate  Uie  pro- 
ceedings.— In  re  Wogan  (Mo.  App.)  490. 

Notary  before  whom  deposition  to  be  used  in 
another  state  is  to  be  taken  helA  authorized  to 
continue  case  to  allow  nohreddent  attorney,  to 
whom  notice  waa  not  given,  to  be  present  at  the 
taking  of  the  deporition.— In  re  Wogan  (Mo. 
App.)  490. 

Where  an  exhibit  referrecl  to  In  a  deposition 
was  not  annexed  tfaorpto,  etc.,  as  required  by 
Rev.  St.  1899,  (  2903,  Jteld  within  discretion 
of  the  court  to  permit  party  to  withdraw  the 
deposition  and  attach  the  exhibit— Oraue  Go. 
V.  Neel  (Mo.  App.)  766. 

Rev.  St.  1899.  |  2903,  relative  to  exhibits  pro- 
duced on  taking  of  a  deposition,  Jield  manda- 
tory.— Crane  Co.  t.  Neel  (Mo.  App.)  788. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  |  L 

DEPOTS. 

Llablll^  of  carrier  for  failure  to  keep  warm, 
see  "Carriers,"  J  5. 

DESCENT  AND  DISTRIBUTION. 

See  "Executors  and  Administrators";  "Wills." 

1  1.  Persons  entitled  aad  tkel*  reepee- 
tive  shares. 

I.awB  1805.  p.  169,  Ber.  St.  1899,  H  2930. 
4603,  and  sections  2,  lOS,  107,  and  111  of  the 
chapter  relative  to  ad'minlatration,  construed, 
and  Aeld,  that  a  wife  cannot,  by  will,  deprive 
her  hasband  of  his  Interest  in  her  property  giv- 
en by  Laws  1893,  p.  169.— Waters  t.  Herbotb 
(Mo.  Sup.)  806. 
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I  S.    BljEbts  and  llaliUltlea  of  heirs  and 
UBtribnte«g. 

Fatber  cannot,  after  making  gifts  to  his  son, 
change  them  into  debta  or  payments  on  hia  lia- 
billtieg.— Owsley  v.  Owsley  (Ky.)  394. 

Property  ^ven  by  a  parent  or  grandpar^t 
with  a  view  to  a  portion  or  eettlement  will,  if 
the  donor  die  intestate,  constitute  an  advance- 
ment, whether  intended  for  one  or  not— Owsley 

V.  Owsley  (Ky.)  394. 

Under  Ky.  St.  1809,  }  1407,  to  constltnte  an 
adTBucement,  donor  must  die  intestate  and  gift 
must  have  been  intended  for  settlement  or  por- 
tion.—Owaley     Owsley  (Ky.)  394. 

Sums  advanced  by  a  parent  to  his  sod  can- 
not be  considered  as  technical  "advancements," 
so  long  as  the  sou  Is  alive.— Owsley  v.  Owsley 
(Ky.)  394. 

Testamentary  writing  construed,  and  Aeld  to 
make  person  named  tfiereln  trustee  for  deced- 
ent's children,  and  not  executor  de  son  tort,  so 
that  he  was  amenable  to  salt  by  cbildren.-- 
Gibson  T.  Gibson  (Ky.)  928. 

Heirs  of  a  deceased  partner  h€l4  not  entitled 
to  sue  for  his  share  of  an  unadrainistered  as- 
set of  the  partnership.— Pallis  t.  Pullis  (Mo. 
Snp.)  753. 

The  general  rule  that  a  suit  to  recover  prop- 
erty of  the  estate  of  a  decedent  must  be  brought 
by  the  administrator  is  subject  to  the  exception 
that,  where  there  is  no  administrator  and  no 
necessity  thereto',  salt  may  be  brought  by  the 
heirs.— Rylie     Stammire  (Tex.  Civ.  App.)  626. 

To  authorize  a  suit  by  heirs  to  recover  prop- 
erty belonging  to  the  estate  of  a  decedent,  they 
must  allege  and  prove  that  there  is  no  adminis- 
tration and  none  necessary.— Rylle  t.  Stammire 
(Tex.  CiT.  App.)  626. 

DESCRIPTION. 

Names  of  individuals,  see  "Nameg.** 
Of  property  devised  or  bequeathed,  see  "Wills," 
S  3. 

Of  property  in  contract  to  convey,  see  "Vendor 

and  Pnrchaser,"  S  !• 
Of  ^ropertr  in  wierifiPs  deed,  see  "Bzecntlon," 

O^  property  mortgaged,  see  ''Chattel  Mtvtga- 
eee,"  i  1, 

DESERTION. 

Ground  for  divorce,  see  "Divorce,"  |  1. 

DETINUE. 


See  "Replevin." 


See  ''WiUs." 


DEVISES. 
DILIGENCE. 


in^  ^acoverlng  evidence,  see  "Criminal  Law," 

DISABILITIES. 

Care  required  of  carrier  as  to  passuigerB  under 

disability,  see  "Carriers,"  {  5. 

Contributory  negligence  of  persons  under  dis- 
ability, see  "Negligence,"  J  2. 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," i  2. 

DISCHARGE. 

From  Indebtedneas,  see  ''Bankruptcy,"  8  2; 

"Compromise  and  Settlement" :  "Release." 
From  liability  as  shrety,  see  "Principal  and 

Surety,"  S  2. 
Of  judgment,  see  "Judgment,"  S  8. 


DISCRCTION  OF  COURT. 

Review  In  civil  actions,  see  "Appeal  and  Er^ 
ror,"  9  13. 

Review  in  criminal  prosecntioos,  see  "Criminal 
Lav,"  i  24. 

DISCRIMINATION. 

By  carrier,  see  "Carriers,"  |  1. 

In  selection  of  Jurors  as  denial  of  eqnaljirotee- 

tion  of  laws,  see  "ConstitotfOnal  Law,*'^!  7. 
Race  discrimination  in  selectiom  of  jmrnst  see 

'•avU  Rights." 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  actitn  for  wron|rtal  conversion, 
see  "Trover  and  Oonvwrion,"  1  1. 

Dismissal  of  appeal  or  writ  of  vmr,  see  "Ap- 
peal and  Error,"  1  9;  "Criminal  Iaw,"  H 

21-24. 

Statements  of  connsd  at  trial  ground  for  noa- 
snlt.  see  "Trial,"  |  8. 

DISORDERLY  CONDUCT. 

Ejection  of  disorderly  paasoigerB,  see  *H3Brri- 

DISSOLUTION. 

Of  attachment,  see  "Attachment," 

Of  ..-  - 

Of 


attachment,  see  "Attachment,"  I  1. 
corporation,  see  "Corporatifma,"  i  S. 
partnerdiip^  see  "Partnership,^*  (  3. 


DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  IMs- 
tribution." 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 


ArgnmentB  and  conduct  of,  at  trial, 
iual  Law,"  S  16. 


•Crim- 


HarmlesB  error  in  argummts  and  ctmdnct  of, 

see  "Criminal  Law,^*  9  24. 
NecessilT  of  exceptions  to  aicnrnents  ot, 
purpose  of  review,  see  "Crinanal  Lrnr,"  | 


fnr 


Under  the  direct  provisions  of  Code  Ot.  Pri»c. 
189R,  art.  38,  a  county  attorney  pro  ton.  may 
be  appointed.— Daniels  t.  State  (Tex.  Cr.  Ap|k.> 
210. 


See  "Drains." 


DITCHES. 


DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts, 
see  "Removal  of  Causes,"  |  1. 

DIVERSION. 

Of  percolating  waters,  see  "Waters  and  Water 
Courses,"  |  1. 

DIVORCE. 

Effect  on  competency  of  htiaband  or  irtts  as 
witnesses,  see  "Witnesses,"  {  2. 

Suffldency  of  swvice  of  process  to  snstaia 
judgment  for  alimony,  see  "Judgmrait,"  i  1. 

I  1.  Oronnds. 

Proof  that  a  husband  sent  hia  wife  sway 
from  his  home  without  her  fault,  and  avowt-l 
that  he  would  not  recognise  hw  as  his  wife  "T 
live  with  her  in  the  future,  entitled  her  t-^  a 
divorce  on  the  ground  of  abandonment,  an  t 
Ky.  SL  1903,  i  2ll7.-HaU  v.  HaU  (Ky.>  t>09. 
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CoDCeding  that  jodnnent  of  divorce  can  be 
set  OBlde  onlr  on  petition,  under  OIt.  Ood^  I 
426,  oral  consent  would  not  confer  jurisdiction 
to  vncate  ■•me.— Greer  t.  Oxeer  (K7.)  706. 

I  3.   Allmosr.  allowwoaa,  mmA  ii^oal- 

tloA  OX  property. 

A  wife,  on  being  decreed  a  dirorce  on  the 
ground  of  abandonment,  held  entitled  to  all- 
manj  and  an  allowance  for  the  suraDort  of  her 
infant  diild,  awarded  to  her,— UlU  t.  Hall 
(Ky.)  668. 

The  part  of  a  decree  for  temporary  alimony 
whidi  adjudged  that  defendant  shonld  pay  ^00 
"on  demand,  if  necessary,"  for  plaintiflre  bene- 
fit, held  void.— Cope  v.  Oope  (Mo.  ^p.) 

The  petition  in  an  action  for  divorce  held  to 
aufflciently  show  a  ground  tor  divorce  to  au- 
thorise the  awarding  to  plaintiff  of  temporary 
aUmony.— Cope  v.  Cope  (Mo.  App.)  92. 

On  a  motion  for  tempm-ary  alimony,  the  proof 
held  BUffldent  to  show  the  marriage  of  the  par- 
tiefl.— Cope  v.  Cope  (Mo.  App.)  92. 

i  4.    Cmstodr  and  support  of  oUldrea. 

A  wife  held  entitled  to  the  custody  of  her  in- 
fant daughter,  on  being  decreed  a  dirorce  from 
her  husband  on  the  ground  of  abandonment.— 
HaU  T.  Han  (Ky.)  9&. 

DOCUMENTS. 

As  evidoice  In  dvU  acticma,  aee  "Shrldenoe," 
i  9. 

As  evidence  in  criminal  proaecutiMiB,  see  ''Orim- 
Inal  lAW,"  I  6. 

DOMICILE 

Of  parties  u  affecting  Ternw*      "Tenoe^"  1 1. 

DONATIONS. 

See  ■'CHfts." 

DOWER, 

On  death  tit  bankrupt,  see  "Bankmpti^t"  I  2. 


DRAINS. 

Drainage  of  surface  watery  see  "Waters  and 

Water  Courses."  I  2. 

S  It   n  asossM  ewt's  asd  speelal  faucesa 

Under  Ky.  St.  S  2400,  land  assessed  for  a 
drainage  ditch  held  liable  therefor,  notwith- 
standing that  one  to  whom  it  was  assessed  had 
personal  property  fnnn  which  the  assessment 
might  have  been  satisfied.— Schenn  t.  Short 
(Ky.)  367. 

DRUGGISTS. 

See  "Poisons." 

Begnlatlon  of  liquor  sales  by  druggists,  see 
"Intoxicating  Liquors,"  {  1. 

Druggist's  negligence  in  furnishing  carbolic 
acid  in  place  of  arnica  held  the  proximate  cause 
of  inju»^ftvm  use  of  the  carbolic  acid.— Peter- 
son V.  Westmann  (Mo.  App.)  1015. 

NMllgence  of  a  medical  student,  who  recom- 
mended arnica,  held  not  to  preclude  recovery 
for  iujiiry  from  use  of  carbolic  acid  negligently, 
furnished  bya  druggist  in  place  of  arnica. — 
Peterson  v.  Westmann  (Mo.  App.)  1015. 

One  htM  not  guilty  of  negligence  in  not  heed- 
ing a  carbolic  add  label  on  a  bottle,  which  he 
had  senti  with  the  label  on  it,  for  arnica. — 
Peterson  t,  Westmann  (Mo.  App.)  1015. 

n  8. W^74 


In  action  for  loss  of  finger  firom  use  of  car- 
bolic acid  on  a  braise,  instruction  that.  If  the 
injury  resulted  from  the  bruise,  there  could  be 
no  recovery,  held  properly  refuffad.- Peterson  v. 
Westmann  (Mo.  App.)  1016. 

DUE  PROCESS  OF  LAW. 

See  "Oonstitntional  Law,"  I  8. 

DUPLICITY. 

Id  Indictment,  see  "Indictment  and  Informa- 
tion," I  4. 

DYING  DECURATIONS. 

See  "Homicide^"  |  6. 


EASEMENTS. 

See  "Dedication";  "Highways." 

I  1.   Oreation,  azistaMe^  ul  fanslBa- 
tin. 

Where  a  passway  lias  been  continnonsly  used 
as  a  matter  of  right  for  16  years,  a  presump- 
tion of  grant  arises.- Magmdw  v.  Potter  (Ky.) 
919. 

After  a  passway  has  been  used  for  a  half 
century,  the  burden  Is  on  the  defendant,  in  an 
action  for  its  obstruction,  to  show  that  the  use 
wae  only  nermisdve.— Magruder  t.  Potter  (Ky.) 
919. 

Where  a  passway  had  been  used  for  some- 
thing like  a  half  century,  it  is  unnecessary  to 
•how  that  the  use  was  claimed  as  a  matter  of 
right.— Magmder  v.  Potter  (Ky.)  919. 

I  S.   BKtMat  of  xlsht.  mse,  and  olistrae- 
tlom. 

In  an  action  for  obetntctinff  a  passway,  the 
measure  of  damages  is  the  cuminntion  of  the 
value  of  the  use  of  plaintiff's  praises  daring 
the  oontionanoe  of  the  obstruction.— Loalsrille 
ft  N.  B.  Co.  T.  Carter  (Ky.)  n9. 


EJECTION. 

Of  passenger,  see  ^'Canlers,''  |  & 

EJECTMENT. 

See  **TrflBpftss  to  Try  mtle.'' 
Bar  by  former  adjudication,  see  "Judgment," 
3  6. 

Harmless  error  in  direction  of  verdict  in  eject- 
ment proceedings,  see  "Appeal  and  Error,"  ' 
S  16. 

I  1.   RlsM  ttf  Mtlon  and  defenses. 

Where  an  answer  was  filed  in  ejectment,  set- 
ting up  an  equitable  defense,  but  not«by  way 
of  cross-bill,  it  was  error  to  discharge  the  jury 
on  the  ground  that  the  action  was  ui  equi^.— 
HaU  V.  SmaU  (Mo.  Sup.)  733. 

§  S.   Trlnl,   Jndcment,   enf  ovenaemt  of 
JndicMuat.  and  reriow. 

In  ejectment,  where  the  defense  was  a  mis- 
take In  iriaintifTB  deed,  held,  on  the  evidence, 
error  for  the  trial  court  to  grant  a  new  trial  00 
the  ground  that  plaintiiTs  vmlict  was  against 
the  evidence.— Ottomeyer  t.  Prltchett  (Mo. 
Sup.)  62. 

I  S.   Damages,  seane  profits,  ImproTe- 
ments.  and  taxes. 

Improvements  for  which  Sand.  &  H.  Dig.  i 
2590,  authorizes  compensation  to  one  holding 
under  color  of  title,  are  measured  by  the  in- 
creaae  in  the  value  of  the  land,  and  not  their 
cose— Oresr  v.  Fontaine  (Ark.)  60. 
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ELECTION. 

Between  counts  in  indictment,  see  "Indictment 
and  Inftumation,"  1  4, 

ELECTION  OF  REMEDIES. 

Where  a  vendor  of  land  sued  to  recover  on 
the  note  Cor  the  purchase  price  and  to  ffflreclose 
the  vendor's  Hen  retained,  and  defendant  plead- 
ed the  Itatnte  of  limitations,  the  vendor-  could 
elect  to  sae  for  the  land.— Sanders  t.  BawUngs 
CTei^  av.  App.)  41. 

ELECTIONS. 

Contracts  to  pay  compaign  expenses,  see  "Oon- 
tracts,"  S  1. 

Keeping  saloon  open  on  election  day,  see  "In- 
toxicating Liquors,"  {  4. 

Local  option  eleetitnis,  see  "Intoxicating  Uq- 
nora,"  {  2. 

Submimion  of  qaestion  of  changing  county 
boundaries  to  popular  vote,  see  ''Counties,'' 

Sabmission  of  qaestion  of  expenditures  of  coun- 
^  funds  to  popular  vote,  see  "Counties,"  |  8. 

Submission  of  question  of  increasing  public  debt 
to  popular  vote,  see  "Municipal  Corpora- 
tions,''^ 8  10. 

I  1.    Viola tioBS  of  eleotioH  laws. 

Indictment  of  election  judges,  charging  neg- 
lect of  duty  in  failing  to  count  ballot^  Aim  fa- 
tal^ defectiTe.— SUte  t.  Oassard  (Mx>.  App.) 
473. 

ELECTRICITY. 

Blectrlc  street  railroads,  see  "Street  Railroads.** 
Validity  of  statute  authOTising  cities  to  pur- 
chase electric  light  plants  as  deprivation  of 
pnqierty  without  due  process  ot  law,  see  "Oon* 
stitutional  Law,"  S  S. 
VaUdlty  of  Ktatnte  autitorictng  cities '  to  pur- 
chase electric  light  plants  as  impairing  obUga- 
tlon  of  contracts,  see  'Xlonstitutitwal  Law," 
I  B. 

EMBEZZLEMENT. 

Province  of  court  and  jury,  see  "Criminal 
Law,"  i  17. 

Review  of  instmctions  as  dependent  on  presen- 
tation of  question  by  record,  see  "Criminal 
Law,"  I 

In  a  prosecution  of  a  bailee  for  embeuling  a 
horse,  an  instruction  assuming  that  defendant 
"hired"  the  horse,  without  evidence  to  support 
it,  was  error.— State  T.  Bonner  (Mo.  Sup.)  468. 

It  is  not  necessary  that  an  indictment  for 
embezzlement  state  that  the  party  whose  prop* 
erty  was  emt^ezzled  wa^  a  "private  parson."" 
Spurlock  V.  State  (Tex.  Cr.  App.)  447. 

EMINENT  DOMAIN. 

Public  improvements  by  munlcipalltieB,  see 
"Municipal  Corporations,"  |  «. 

i  1.   ITatave,  eztantt  aaA  delesstlM  mt 

power. 

Rev.  St.  1891).  S  6275.  granting  power  to  cities 
to  purchase  or  erect  end  maiDtaln  electric  plants 
for  public  and  private  lifclitinir.  and  authorixing 
the  arquinitiou  of  property  for  the  purpose  by 
purchase  or  the  exercise  of  the  right  of  eminent 
domain,  is  not  violative  of  Const,  art.  2,  S 
forbidding  the  taking  of  private  property  for 
public  use  withoat  just  compensation.— State  ex 
reL  Town  of  Canton  v.  Allen  (Mo.  Sup.)  868. 

Rev.  St.  1899,  {  6275,  granting  power  to 
dtlee  to  purchase  or  erect  and  maintain  elec- 
tric plants  for  public  and  private  lighUng,  and 


BQthorlsing  the  exercise  of  the  right  of  emi- 
nent domain.  Is  not  violatiTe  of  Const,  art.  2, 
i  20,  forbidding  the  taking  of  private  property 
with  or  wtthont  compenaation,  unless  by  con- 
sent of  the  owner,  except  for  private  wsys  of 
necessity,  drains,  aud  ditches.— State  ex  reL 
Town  of  Oanton  v.  Alleo  (Mo.  Sup.)  8C8. 

Rev.  St.  1899,  S  6275,  granting  power  to  cities 
to   purchase  or  erect  and  maintain  electric 

{dants  for  public  and  private  lighting,  is  not  vio- 
Btive  of  Const  arL  2,  S  20,  forbidding  the  tak- 
ing of  private  pit^wrty  for  private  ose^ — Stale 
ex  rel.  Town  of  Oanton  v.  Allen  (Mo.  Sup.)  8tU% 

An  anti-weed  ordlnaaoe  A«M  not  a  taUnc  of 
proi>ertr  within  Cknst.  H.  &  Amend,  art.  5.— 
City  of  St.  Lonia  t.  Oalt  (Ho.  Sop.)  87& 

I  8.  Ooupensatlox. 

Under  Const,  i  242,  railroad  could  not  make 
a  change  in  tibe  grade  or  use  of  s  street,  in< 
juriously  affecting  abutting  property  owners, 
without  compensation. — Louisville  A  N.  R.  Co. 
V.  Cumnock  (Ky.)  933. 

Measure  of  damages  for  a  change  of  grade 
b^  railroad  in  front  of  plaintiff's  property  hM 
difference  between  market  value  of  propertr 
Iwfore  it  was  known  that  work  would  be  done, 
and  market  value  since  completion  of  work.— 
Louisville  Sc.  N.  R.  Co.  v.  Cumnock  (Ky.)  933. 

In  an  action  against  a  railroad  for  damages 
resulting  to  proper^  from  a  change  of  ^rade. 
verdict  for  fSOO  AeU  not  excessive.— LonuTiUe 
&  N.  B.  Oo.  T.  Cnmnodc  (Kr.)  9Ba. 

EMPLOYES. 

See  "Master  and  Serrant" 

ENCROACHMENT. 

On  highwayf,  see  ''mghwaTi.''  I  4b 

.  ENTRY. 

IT  hr  landlf 

ant,' 

ENTRY,  WRIT  OF. 


Be-entir  hr  landlord,  see  "Landlord  and  Ten- 


Bee  "Syectment** 

EQUITABLE  ESTOPPEL 

See  "Bstoppel,"  |  1. 

EQUITY. 

Equitable  estoppel,  aee  "Bstoppelt'*  |  1. 
Equitable  aet-off,  see  "Set-Off  and  Coontsr- 

claim." 

Relief  against  judgment,  see  "Judgment,"  |  4. 

ParUciUar  tuttjects  of  equitable  Jurisdiction  oatf 
equitable  remedtes. 

See  "Frandolent  Conveyances";  "InjaactiMi"; 
"Nuisance."  tS  t  2;  "Partition,"  1  1;  '*Qai- 
eting  Title":  "Receivers";  "Refonnation  of 
Instruments ';  'Trusts." 

I  1.    Dearee  aaft  anforMBwt  ttaraoC. 

i    Where  a  motion  to  set  aside  a  jndEmeot  is 
;  equity  was  made  within  16  days,  the  court 
'  could  set  aside  the  judgment  p«iding  the  ms- 
tion,  though  more  than  60  days  bad  iilantd 
Aulbach's  Bx'r  v.  Read  (Kj.)  2M. 

ERROR.  WRIT  OF. 

See  "Appeal  and  Error**;  "Criminal  'Law,"  H 

21-24. 
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ESTABLISHMENT. 

Of  boandaries,  gee  "Boundariea,"  1  1. 

0<  coontiMi  'Me  "Counties,"  f  1. 

Of  r«ilroad%  Me  "RaUEOad^'^  I  2;  "Street 

Railroads;^  II.         ^  ,  v 

Of  telegrapbs  or  telephones,  aee  "Telegraphs 

and  TelephoDes,"  i  1. 
Of  truBts,  see  "Trusts."  1  4. 
Of  wiU,  see  "WnIi^*^  2- 

ESTATES. 

Created  br  niU,  see  "Wills,"  8  S. 
DecedMits'  estates,  see  "Descent  and  Distriba- 

tioD";   "Bxecutors  and  Administrators." 
Estates  ft»  yean,  see  "Landlord  and  Tenant," 
Tenancy  In  common,  see  "Tenancj  In  Gom- 

mon." 

TrDst%  aee  'Tmsts,"  f  2. 

ESTOPPEL 

By  iadgment,  see  "Judgment,"  »  0,  7. 

Of  devisee  by  acc^tance  of  derise,  see  "WUu," 

Of  pledgee  as  to  rigbts  of  purchaser  from 

pledgor,  see  "Pledges." 
Of  tenant  to  dispute  title  of  landlord,  see 

"Landlord  and  Tenant,"  i  1. 
To  abate  nuisance,  see  "Nuisance,"  1  1. 
To  allege  error  in  civil  actions,  see  "Appeal  and 

Error,"  {  12. 
To  allege  error  in  criminal  prosecutions,  see 

"Criminal  Law,"  S  24. 
To  attack  validly  of  ordinance,  see  "Municipal 

Corporations,"  S  7. 
To  avoid  or  forfeit  Insuraoce  p<dicy,'  aee  "In- 

snrance,"  {  5. 
To  deny  eorpcwate  authority,  aee  "Corpora- 
tions," J  S. 

I  1.   Eq,«lt«ble  esioppel* 

BTidence  held  to  show  that  one  bad  represent- 
ed that  a  lot'lndnded  the  right  to  an  alleyway 
over,  an  adjoining  lot,  which  he  afterwards  own- 
ed.—Wright  T.  Williams  (Ky.)  1128. 

One  who  represented  that  there  was  a  right 
to  an  alio'  over  land  of  which  he  became  the 
owner  held  estopped  to  deny  the  right.— Wright 
T.  Williama  (Ky.)  1138. 

Representations  to  a  debtor's  sureties  held  uot 
to  estop  their  denial  as  against  the  creditor.— 
Citizens'  Bank  v.  Burma  (Mo.  Sup.)  748. 

Seller  ot  an  irrigation  pump  Aeld  precluded. 
In  an  action  on  the  contract  of  sale,  from  de- 
nying the  constraction  placed  on  the  contract 
by  the  buyer  and  acquiesced  in  by  him.— Mas- 
terson  T.  Heitmann  &  Co.  (Tex.  OIt.  App.)  883. 

EVIDENCE. 

See  "Depositions";  "Witnesses.'* 
Admissibility  of  evidence  under  pleading,  see 

"Pleading,"  5  8.  t- 
Applicability  of  instructions  to  eridence,  see 

"Trial,"  {  5. 
Changing  rules  of  evidence  as  impairing  vested 

rights,  see  "Constitutional  Law,"  $  4. 
Harmless  error  in  admission  of  evidence,  see 

"Appeal  and  Error,"  f  IT;  "Criminal  Law," 

Harmless  error  in  exclnrion  of  evidence,  see 
"Appeal  and  Error,"  {  18;  "Criminal  Imw," 
I  24. 

Instructions  on  weight  of,  see  "Criminal  Law," 

S  17;  "Trial,"  {  o. 
Necessity  Of  exceptions  to  admission  of,  for  pni- 

pose  of  review,  see  "Crhninal  Law,"  f  22. 
Newly  discovered  evidence  ground  for  new  trial, 

see  "Homicide,"  5  8. 
Qoestions  of  fact  for  jury,  see  "Trial,"  J  4. 
Reception  at  trial,  see  "Criminal  Law,"  (  14; 

"Trial,"  I  2. 


Review  of,  as  dependent  on  presentation  of  quea- 

tion  in  record,  see  "Appeal  and  Error,"  |  4; 

"Criminal  Law,"  |  23. 
Review  on  appeal  or  wnt  of  error,  see  "Appeal 

and  Error,"  {6  11.  14. 
Verdict  or  findings  contrafgr  tQ  evidence.  Ma 

"New  Trial."  I  1. 

A9  to  particular  factt  or  i»rues. 

See  "Adverse  Possessiou,"  gfi  1,  3;  "Alteration 
of  Instruments";  "Boundaries,"  SI;  "Dam- 
ages," S  4;  "Dedication,"  {  1;  "Deeds,"  S  3; 
"Easements,"  S  1;  "Estoppel,"  |  1;  "Fraudu- 
lent Conveyances."  {  2;  "Marriage";  "Usn- 
ry."  5  1. 

Agency,  see  "Principal  and  Agent,"  i  1. 
Existence  of  community  interest  in  property,  see 

"Husband  and  Wife,^'  f  3. 
Existence  of  trust,  see  "Trusts,"  8  1- 
Knowledge   of   bankruptcy    proceedings,  see 

"Bankruptcy,"  {  2. 
Misuke  in  land  patent,  see  "Public  Lands."  1 1. 
Negligence  of  bank,  ase  "Bsnks  and  Bannng,** 

Ordinances,  sse  "Monidpal  Cwpontknia,"  |  S. 
Right  to  custody  of  child,  see  'Tarent  and 

Child." 

Settlement  on  public  lands,  see  "PoUie  Lands^" 

Value  of  tnmpike,  see  "Tnmpttes  and  Toll 
Roads,"  I  1. 

In  aettcm  by  «r  agaibut  porNouior  dawes  cf 
parfwt. 

See  "Brokers,"  8  2;  "Carriers,"  H  2,  6,  8; 
"Executors  and  Administrators,"  8  6;  '-'Mas- 
ter and  Servant,"  I  9:  "Principal' and  Sore- 
ty,"  8  3;  "RaUroada.*'  M  4-ft;  "Street  Rail- 
roadm"  1 6. 

Devisees,  see  "Wme,"  5  4- 

Telegraph  or  telephone  companies,  see  "Tde- 
graphs  and  Telephones,"  8  1. 

tn  partiouiar  eMl  aetUmt  or  prooeedinga. 

See  "Account,  Action  on";  "False  Imprison- 
ment," 8  1;  "Libel  and  Slander,"  8  1;  "Neg- 
ligence," 8  "Nuisance/'  8  Ij  "Reformation 
of  InKtmmeuts,"  8  2;  "Torts'^;  "Trespasi  to 
Try  Title,"  81. 

Collateral  attack  on  judgment,  see  "Judgment," 
8  &• 

For  Iffeacb  of  contract  of  sale,  see  "Sales,"  |  8. 

For  breach  of  warranty,  see  "Sales,"  {  8. 

For  cancellation  of  deed,  see  "Deeds,"  8  1. 

For  compensation  of  agent,  see  "Principal  and 
Agent,''  8  2. 

For  compensation  of  broker,  see  "Brokers,"  {  2. 

For  delay  is  deliveiy  of  goods  by  carrier,  see 
"CSirriers,"  8  2. 

For  delivery  of  forged  telegram,  see  "Telegraptia 
and  Telephones,'*  8  2. 

Foreclosure,  see  "Mechanics*  Liens^"  {  4. 

For  ejection  of  passmger,  see  "Carriers,"  8  & 

For  fires  caused  1^  operatiou  ot  railroad  see 
"Railroads,"  8  6. 

For  injuries  to  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  8 

For  personal  injuries,  see  "Carriers,"  8  6:  "Mas- 
ter and  Servant,"  8  9;  "Railroads,''  8  4; 
"Street  Railroads,"  8  3;  "Telegraphs  and  Tel- 
ephones," 8  1- 

For  price  of  goods,  see  "Sales,"  8  7. 

For  price  of  land,  see  "Vendor  and  Purchas- 
er,''8  6. 

For  recovery  of  bank  deposit,  see  "Banks  and 

Banking,"  8  !• 
On  guaranty,  see  "Guaranty,"  8  2. 
On  insurance  certificate,  see  "Insurance,"  |  & 
On  insurance  policy,  see  "Insurance,"  8  7, 
On  not^  see  "Bills  and  Notes,"  8  5. 
Probate  proceedings,  see  "WilW'  |  2. 
To  enforce  vwdor  s  lien  notes  executed  In 

fraud  of  homestead  rights,  see  "Homestead," 

8  4. 

Unlawful  detainer,  see  *T«andlord  and  Ten- 
ant," I  5. 
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In  eriminal  prMcmiioiu. 

See  "Assault  and  Battery,"  g  2;  "Bribery"; 
"Bnrglary,"  8  2;  "Criminal  Law."  SS  6-10; 
"False  Pretenserf';  "Forgery";  **aaining,"  | 
1;  "Homicide "  |  6;  "Incest":  "lATceny,"  I 
1;  "Rape,"  I  iS;  "Sedncdon."  i  1. 

For  carrying  weapons,  see  "Weapons." 

For  driving  cattle  from  range,  see  "Animals. 

For  otfenses  against  laws  relating  to  poiBons, 
Mee  "Poisons. 

For  offenses  against  Uqaor  laws,  see  "Intoxicat- 
ing Liquors,"  j  5. 

For  violation  of  ordinances,  see  "Mimldpal  Oor* 
IK>rations,"  S  7. 

I  1.   J««lelal  mmUm, 

The  Ooaxt  of  Ofvil  Appeals  wttt  take  judicial 
knowledge  that  Kagle  Pass  is  the  county  seat 
of  Msverick  county.— Flynt  v.  Eagle  Pass  Ooal 
&  Coke  Co.  (Tex.  OIt.  App.)  881. 

I  2.  Presvmptleiia. 

While  the  mailing  of  a  notice  creates  no  le- 
al presumption  that  it  has  been  received  by 
_he  addressee,  it  is  proper  evidence  on  the  is- 
sne  of  notice,  and  in  Uie  absence  of  contrary 
evidence  is  snfDcient  to  sustain  a  findinir  of 
the  receipt  thereof.— Bloom  t.  Wannw  (Ky.) 
030. 

The  fact  that  no  administration  of  the  estate 
of  a  decedent  was  had  anthoriies  the  rebuttable 
inference  that  he  died  iDwlTent— Johnson  v. 
Burks  OAo.  App.)  1S8. 

Where  plaintitF,  in  an  action  for  injories,  re- 
fuses to  submit  to  an  examination  by  physi- 
cians, such  fact  is  proper  for  the  jury,  as  bear- 
ing on  the  credibility  and  nufBciency  of  the  tes- 
timony on  which  he  seeks  to  recover.— Austin 
&  N.  W.  B.  Co.  V.  Cluck  (Tex.  Sup.)  403- 

i  3.   BvrdeB  of  proof. 

Under  Glv.  Code,  S  620,  in  an  action  to  re- 
cover the  valne  of  a  turnpike  transferred  to  de- 
fendant county,  defense  that  the  pike  was  of  no 
value  held  not  changed  by  supplementary  aver- 
ment that  by  reason  thereof  the  writing  on 
which  the  action  was  based  was  without  consid- 
eration.—Chaplin  &  B.  Turnpike  Road  Co.  v. 
Nelson  County  (Ky.)  377. 

I  4.    Belenutoy,  mAtwUllty,  mmA  eom- 
petemoy  in  ceneraL 

What  plaintiETs  contract  of  sale  of  i>art  of  its 
road  to  defendant  fiscal  court  was  may  not  be 
proved  by  its  contract  with  another  flaw  court; 
the  transactions  being  separate  and  distinct.— 
Danville,  D.  R.  A  L.  Turnpike  Road  Go.  t.  Lin- 
coln County  Fiscal  Court  (Ky.)  379. 

In  action  against  street  railway  for  Injuries 
sustained  by  a  passenger  because  of  his  having 
been  thrown  from  a  car  by  the  conductor,  a 
statement  of  the  conductor  hM  not  admissible 
as  res  gestae.— Gotwald  t.  St  Loois  Transit  Co. 
(Mo.  App.)  125. 

A  letter  in  reply  to  one  Introduced  in  evi- 
dence by  defendant  held  admissible  in  rebuttal. 
—Baker  t.  Pulitzer  Pub.  Co.  (Mo.  Aw>.)  585. 

Admission  of  evidence  in  action  for  negligent 
killing  of  child  on  railroad  track,  as  to  experi- 
ments elsewhere  to  show  engineer's  field  ot  vi- 
sion, hild  not  ground  for  reversal.— Olivaras  v. 
San  Antonio  &  A.  P.  Ry.  Co.  (Tex.  OIt.  App.) 
981. 

I  6*   Best  And  secondary  arldanee. 

Copy  of  proofs  of  loss  under  a  fire  insurance 
policy  held  inadmissible,  when  loss  of  original 
was  not  shown.  —  Hartford  Fire  Ins.  Co.  v. 
Enoch  (Ark.)  899. 

^nie  loss  of  a  memorandum  k^t  by  the  sec- 
retary of  a  meeting  is  sufficient  to  authorize 
secondary  evidence  of  its  transactions. — Morey 
V.  Cloptou  (Mo.  App.)  4G7. 


Proceedings  of  certain  meetings  Md  prova- 
ble by  parol— Morey  v.  Clopton  (Mo.  App.) 
407. 

Evidence  held  mlBcteBt  to  antboilae  woondsir 
eridraoe  of  the  contants  of  letten.— Price  t. 
Oatman  (Tex.  Civ.  App.)  258. 

Affidavit  of  loss  of  recorded  instrument,  ao  as 
to  lay  foundation  for  introduction  of  certified 
copy,  held  a  sufficient  compliance  with  Rev.  St. 
1S%>,  art  2312.— Williamson  T.  Work  C^Tex. 
Civ.  App.)  266. 

{  6.  Admissions. 

In  action  for  injuries  snstained  by  i^intiff 
by  his  horse  having  been  frightened  fay  defend- 
ant's automobile,  evidence  of  an  admission  by 
defendant  held  competent.— ShinUe  t.  McCnl- 
loogh  (K7.)  106. 

Offer  of  settlement  of  claim  for  Injuries  done 
by  street  railway  to  hack  held  not  conclusiTe  as 
to  amount  of  snch  Injury.- South  Covington  & 
G.  St.  Ry.  Co.  V.  McHugh  (Ky.)  202. 

Admissions  of  plaintiit  that  he  had  given  de- 
fendant bis  farm,  and  his  testimony  to  that 
effect  in  another  action,  held  not  conduKive 
against  his  right  to  recover  farm  in  eject- 
moit— Owsley  v.  Owdey  (Ky.)  387. 

Admissions  ot  a  foreman  of  a  corporation  htid 
inadmissible  hi  evidence  against  it— Parker's 
Adm'r  v.  Cumberland  Telephone  &  Telesraph 
Co.  (Ky.)  1109. 

Evidence  of  the  conversation  between  a  au- 
pervisiug  architect's  snbordinate  and  the  build- 
er's contractor  hdd  admissible  in  action  by 
architect  for  services.— Tumey  v.  Baker  (Mo. 
App.)  479. 

Claim  against  carrier  for  damages  for  negli- 
gent  injwy  to  live  stock  AeM  to  oe  cmuietent 
as  an  adnussion  of  fact — St  Loute  Sontnweat- 

em  Ry.  (3o.  v.  Smith  (Tex.  Civ.  App.)  28. 

An  abandoned  pleading  hdi  admissible  In 
evidence  as  admissions  against  interest,  tbon^ 
not  bearing  a  file  mark.---Orange  Rice  Mill  Co. 
V.  Mcllhinney  (Tex.  Civ.  App.)  428. 

Abandoned  pleadings  in  an  action  for  injuries 
to  a  shipment  of  cattle  held  to  contain  material 
admissions  hy  plaintiff  against  interest  anfil- 
cient  to  warrant  their  admission  In  evidence. — 
Texas  &  P.  Ry.  Co.  v.  Coggin  (Tex.  Civ.  App.) 
1053. 

Abandoned  pleadings,  cratoining  adndsstons 
against  interest  ere  admisBlbl^  notwitiiatandlug 
they  are  ndther  signed  nor  sworn  to  by  the 
party  sought  to  be  boond.- Texas  ft  P.  B7.  Ob. 
vTCoggin  (Tex.  C»r.  App.)  10S3. 

I  T.  Daelanttons. 

Statements  made  as  to  the  title  to  land  In 

the  pleadings  of  other  parties  In  a  snit  to  which 
plaintiff's  predecessor  in  title  was  not  a  party, 
and  in  which  no  judgment  was  rendered,  ktid 
inadmissible.— Hays  v.  Earte  (Ky.)  706. 

Dedorationa  of  a  deceased  grantor  of  lands  as 
to  his  Direct  and  purpose  in  making  the  deed  to 
his  grantee  were  self-serving  and  inadmianUe. 
inson  V.  Burks  (Uo.  App.)  133. 

I  S.  Bearsnr. 

In  an  action  against  a  carrier  tar  negligence 
In  the  transpwtation  of  cattle,  whereby  they 
tost  weight  in  transit  a  telegram  to  plaintiff 
stating  the  loss  in  wei^t  was  incompetent.— 
International  &  G.  N.  R.  Co.  v.  Starta  (Tex. 
Sup.)  1. 

In  an  action  against  a  carrier  for  negUgenoe  in 
the  transportotioQ  of  cattle,  account  sales  ren- 
dered to  plaintiff  by  his  commisuon  merchant, 
showing  loss  In  weight  of  cattle,  hM  Inadmini- 
ble.— International  ft  6.  M.  B.  Oo.  T.  Starts 
(Tex.  Sup.)  1. 
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Redtali  In  uueiitor'i  hM  hearsar  as 
acainst  testator's  estate.— League  t.  Wttuam- 
son  Cr«z.  CIt.  App.)  485. 

i  9.    DtMnuaamtery  evMMM*. 

tinder  ReT.  St.  1895,  art.  2305,  the  admission 
of  a  certified  cony  of  parts  of  an  asseHDaent 
roll  held  proper.—Bnimmer  T.  Gtty  of  Galveatoa 
(Tex.  Civ.  App.)  2S». 

Invalidity  of  deed  Add  not  to  affect  admisai- 
bility  as  corroboratire  evidence  of  existence  of 
prior  deed.— Williamson  v.  Work  CTuL  (Mt. 
App.)  266. 

A  letter  from  defendant's  manager,  accept- 
ing plaintiff*a  offer  of  work,  held  properly  ad- 
mitted in  evidence.— Orange  Bice  liul  Go.  v. 
MclUiinaey  <Tex.  GIt.  App.)  42& 

The  statement  of  a  connty  treasurer,  kept  in 
the  office  of  the  state  treasurer,  and  certified 
by  him  to  be  correct,  is  admissible  in  evidence. 
— Harper  v.  Marion  County  (Tex.  Civ.  App.) 
1044. 

Erroneona  certificates  to  copies  of  warrants  in 
county  comptroller's  office  held  not  to  prevent 
their  introdiictioD  in  evidence.— Harper  T.  Mari- 
on County  (Tex.  Giv.  App.)  1044. 

Certified  copies  of  warrnnts  in  county  comp- 
troller's office  Iteld  admissible.— Harper  v.  Mari- 
on Comity  (Tex.  Civ.  App.)  1044. 

i  lO.  Pand  oT  extvtaaxe  erldemee  affeot- 
Imc  wrltlBce. 

A  contract  of  a  fiscal  court,  contained  in  its 
order  as  read,  approved,  and  signed,  pnrsitant 

to  Ky.  St.  1S99,  c.  52,  {  1842.  majr  not,  in  the 
absence  of  fraud  or  mistake,  be  varied  by  parol. 
—Danville,  D.  R.  &  L.  Tnrnmke  Road  Co.  v. 
Lincoln  County  Fiscal  Court  (Ky.)  379. 

Chattel  mortgagor  held  not  entitled  to  show 
oral  agreement  for  extension  of  time  for  pny- 
nieut  made  prior  to  the  formal  execution  of  the 
mortgage.— Con  nersvUle  Buggy  Co.  v.  Lowry 
(Mo.  App)  771. 

Parol  evidence  is  admissible  to  explain  a 
latent  ambiguity  in  a  call  in  a  deed.— Sloan  v. 
King  (Tex.  Civ.  App.)  48. 

A  person,  signing  a  note  on  the  back,  held 
entitled  to  show  that  he  was  a  surety  m^ly.— 
MnrshaU  Nat.  Bank  v.  Smith  (Tex.  Civ.  App.) 

237. 

Panri  evidence  as  to  the  slxe  of  tank  cars 
to  be  used  in  filling  a  contract  for  the  sale  of 
oH,  which  did  not  provide  the  size  of  the  cars 
held  admissible.— Sherman  Oil  &  Cotton  Go.  v. 
Dallas  Oil  &  Refining  Co.  (Tex.  Civ.  i^p.) 
961.  ■ 

Parol  evidence  is  not  admissible  to  change  the 
lines  and  comers  of  grounds  as  shown  by  un- 
ambiguous field  notes.— Jamifion  v.  New  Tork 
&  T.  Land  Go.  (Tex.  Civ.  App.)  969. 

Evidence  in  action  on  county  treasurer's  bond 
held  not  to  contradict  auditor's  report,  which 
had  not  been  excepted  to. — Harper  T.  Marion 
County  (Tex.  Civ.  App.)  1044. 

i  11.  Owimimn  evUeme*. 

Testimony  of  witness,  in  action  against  rail- 
road for  the  negligent  killing  of  a  bloodhound, 
as  to  the  value  of  such  animal,  in  answer  to 
hypothetical  qnestioD,  held  competent,  in  the 
absence  of  better  evidence. — 8t.  Louis,  I.  M. 
&  8.  Ky.  Co.  V.  Pbilpot  (Ark.)  901. 

The  assumption,  in  a  hypothetical  question 
asked  a  physician  for  the  purpose  of  obtaining 
his  opinion  as  to  whether  plaintitTB  ailments 
-were  the  result  of  injuries  sustained  by  reason 
of  a  defective  sidewalk,  held  suffidoit.— O'Ndll 
T.  Kansas  City  (Mo.  Sup.)  64. 

The  assumptions  In  a  hypotheucal  qnestlon 
held  warranted  by  the  erldcuce.— O'Neill  T. 
Kansas  City  (Mo.  Snp.)  64. 


Hypothetical  QnesUons  pnt  to  experts  may 
assume  relevant  facts  wblcn  the  evidence  tends 
to  establish.— Turney  v.  Baker  (Mo.  App.)  479. 

Id  personal  injury  action,  testimony  of  phy- 
sicians as  to  probability  of  Increase  of  curva- 
ture of  plaintiff's  spine  held  competent. — Rob- 
inson V.  St  Louis  &  S.  Ry.  Co.  (Mo,  App.)  493. 

In  an  action  for  the  price  of  a  fan  and  pip* 
ing  alleged  to  have  been  sold  for  the  purpose 
of  removing  duet  from  -a  sand  Mast  room  in 
defendant's  factory,  expert  testimony  as  to  a^ 
pliances  suitable  for  the  purpose  was  admis- 
sible.—Skinner  V.  B.  F.  Kerwin  Ornamental 
Glass  Go.  (Mo.  App.)  1011. 

In  action  against  street  railroad  for  Injuries 
to  one  atteminng  to  board  a  car,  certain  ques- 
tion held  properiy  excladed  as  calling  for  os^- 
ion.— Von  IMest  t.  San  Antonio  Traction  Go. 
(Tex.  Giv.  AppO  682. 

Testimony  that  deed  of  trust  was  intended 
to  cover  improvements  to  property  held  mere 
opinion  of  witness.— Martin  v.  Texas  Briquette 
&  Goal  Go.  (Tex.  Civ.  App.)  651. 

Evidence  of  a  broker  that  he  had  a  distinct 
nnderstanding  with  the  seller  of  oil  that  tank 
cars  to  ccmtain  the  same  should  be  of  the  ca- 
pacity of  135  barrels  held  not  objectionable  as 
a  conclusion.- Shaman  Oil  &  Cotton  Co.  v. 
Dallas  OU  ft  Befining  Go.  (Tex.  Giv.  App.)  961. 

EXAMINATION. 

Of  expert  wttneaie^  eee  "Xriaenee,"  1 11. 

Of  witnesses  in  general,  tee  "Witnesses,"  |  6. 

EXCAVATIONS. 

By  adjoining  landowners,  see  "Adjoining  Land- 
owners." 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  EIrror,"  {  2;  "Criminal  Law,"  i  22. 

Taking  exceptions  at  trial,  see  "Criminal  Iaw," 
S  15;  "Trial,"  |  2. 

EXCEPTIONS*  BILL  OF. 

NeoesHity  for  purpose  of  review,  see  "Appeal 
and  Error,"  f§  5^  6;  "Oimiual  Law,"  S  23. 

j  I  1.  Hatiive,  form,  and  eoatents  Is  soh- 
I  eraL 

\  ■  Bill  of  exceptions  AeM  not  to  show  exception 
I  to  overruling  of  motion  for  new  trial.— Par- 
!  sons  V.  John  L.  Clark  &  Co.  (Mo.  App.)  582. 

1  2.    Settlexnent,  sicBias*  filing. 

Unsigned  bill  of  exceptions  should  be  stricken 
out  fls  not  part  of  record.— Berea  Q>Uege  t. 
Powell  (Ky.)  381. 

It  will  be  presumed  that  the  court  acted  prop- 
erly and  with  discretion  on  extending  time  for 
filing  biU  of  exception,  under  Kev.  St  1880.  | 
728.~WaIdopf^  v.  St  Louis  Tranrit  Co.  ^o. 

App.)  128. 


A  bill  of  exceptions  which  has  not  been  ap- 
proved or  allowed  by  the  court  cannot  be  con- 
sidered.—Ward  T.  Ward  (Tex.  Gv.  App.)  S38. 

EXCESSIVE  DAMAGES. 

Bee  "Damages,"  S  3. 

EXCHANGE  OF  PROPERH. 

One  conveying  lands  to  another  in  considera- 
tion of  a  conveyance  by  the  latter  of  odier  lands, 
nnder  an  agre«nent  for  the  exchange  of  land, 
la  entitled  to  a  vendor's  lien  on  tiie  lands  cmi- 
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Teyed  hy  him  to  secilre  th«  portion  of  the  coo- 
peration federated  bj  lands  to  which  he 
obtaina  no  title.— JtdaiMii  t.  Bnrki  (Ho.  Am.) 
188. 

Equity  will  enforce  a  Tendbr**  lien  against  the 

Eantee,  tfaongh  wlTent,  and  though  the  grantor 
B  an  adequate  remedy  at  law  under  a  core- 
nant  of  wvranty.— Johnoon  t.  Borka  (Mo.  Am**) 
188. 

EXCISE. 

Reffolation  of  traffic  In  intoxicattng  llqooK  mo 
"Intozicatlns  LIqaon." 

EXCUSABLE  HOMICIDE. 

See  "Homidde,"  |  ^ 

EXECUTION. 

See  "Attachment";  "Oamishment.*' 
SixemptloQB,  see  "Bxemptlona";  "Homeitead." 
UartDless  error  in,  lee  "Appeal  and  Error,"  1 
28> 

In  particular  action*  or  proeeecUngt. 

See  "Replerin,"  |  3. 

In  justice^a  cornr^  eee  "Jaaticea  of  tike  Peace," 
1 1" 

i  1.  Sale. 

Description  of  land  in  sherlffB  deed  AeW  In- 
sufficient.— Edrington  v.  Hermann  (Tex.  Snp.) 
40a 

A  purchase  of  land  at  execution  sale,  known 
to  he  worth  $2,500,  for  $53,  held  not  bona  fide, 
M>  as  to  support  the  conreyance. — Carpenter  v. 
Anderson  CTez.  Civ.  App.)  291. 

A  vendee  at  an  execution  sale,  which  is  set 
Bwde  for  invalidity  of  the  Judgment,  held  enti- 
tled to  be  reimbursed  by  the  Judgment  debtor  to 
the  extent  of  the  anm  paid.-^arpenter  t.  An- 
derson (Tex.  Civ.  App.)  291. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";  "Wills." 

Collateral  attack  oo  judgment  agalnat  admiois- 
trator,  see  "Judgment,''  (  5. 

Effect  of  adminiatratioii  on  limitation,  see  "Lim- 
itation of  Actions,"  {  2. 

Harmless  error  in  exclusion  of  evidence  in  ac- 
tion agaiust  personal  representative,  see  "Ap* 
peal  and  I>ror,"  8  18. 

Bequiremeuts  of  statute  of  frauds  as  to  con- 
tracts, see  "Fraada,  Statute  of,"  %  1. 

Testimony  as  to  transuctions  with  decedents, 
see  "Witnesses,"  $  3. 

Title  to  deposits  In  bank,  see  "Banks  and  Bank- 
ing," 8  1. 

I  1.   Appointmomt,    q,«mllfla«tl«m,  taiA 
tanwn. 

Creditors  of  a  decedent's  estate  held  not  en- 
titled to  the  appointment  of  an  administrator 
de  bonis  non  to  s^l  the  estate  In  remainder  in 
homestead.— Derge  v.  Hill  (ilo.  App.)  105. 

To  constitute  appointment  of  executor  by  will, 
there  must  be  testamentary  intent  that  person 
named  shall  fill  duties  of  aoch  oflBce. — In  re 
Hill's  Estate  (llo.  App.)  110;  Strode  v.  Bler- 
man.  Id. 

Will  held  not  to  constitute  certaio  person  ex- 
ecutor,—In  re  Hill's  Estate  (Mo.  App.)  110; 
Strode  v.  Bierman,  Id. 

Under  Rer.  St.  1809  If  7-11,  relative  to 
administration.  nonrelatiVea  held  not  entitled  to 
administration  of  right. — In  re  Hill's  Estate 
(Mo.  App.)  110;  Strode  v.  Bierman,  Id. 

Pohllc  administrator,  taking  charge  of  estate, 
QBder  Bev.  St  196»,  %  292,  Bllng  notice  a*  n- 


qvired  by  aection  295.  needs  no  ■ppiiiiiliBisil  liy 

probate  court.— In  re  Hill's  Eetate  (Ho.  App.) 
110;  Strode  v.  Bierman.  Id. 

I  X.   0«llMtl«B  sad  MMvemmt  mt 

t«te. 

Sixecutor  held  to  have  pordiased  property  in 
hla  rspreBentative  cepaci^,  and  not  indiridiial- 
Iy.-Aalbacfa'8  Ez'r  v.  Read  (Ky.)  aOi. 

Decedent's  hnshand  ieU,  onder  Bev.  St  1889, 
I  2938,  "a  person  interested,"  within  sectioa  74, 
relative  to  filing  an  affidavit  preUninatr  to 
nroceedipjEB  for  discovery  of  aaaeta.— part* 
Gfeller  (Ho.  Sup.)  652. 

The  administrator  of  a  deceased  mortgagor 
held  entitled  to  avoid  the  mortgage,  as  void  as 
to  creditors.— Hemley  r.  HatoKMi  (Ho.  App.> 
136. 

Ezecntrix  hdd  to  have  power  to  ratify  a^ 
adopt  as  her  own  agretanent  one  made  by  a  per- 
son aasnmlng  to  act  tor  her  in  the  sale  of  real 
cetate.— Dyer  v.  Winston  CTex.        App.)  227. 

Petition  in  action  to  recover  eommiasion  for 
sale  of  real  estate  held  inaafflcient,  as  agahiBt  a 
special  exception,  to  show  that  a  person  had  ao- 
tnority  from  an  executrix  to  agree  to  pay  iriain- 
tiff  the  •tbtolated  commtssiou.- Dyer  t.  Wins- 
ton (Tex.  (3v.  App.)  227. 

Executrix  held  not  to  have  powOT  to  ddefcite 
to  an  agent  authority  to  agree,  at  hia  diacre- 
tion,  witii  a  anbagent  on  the  amount  of  com- 
mission the  latter  stionid  receive  for  sale  of 
land.— Dyer  t.  Winaton  (Tex.  Civ.  App^)  227. 

Executrix  held  not  to  have  power  to  delegate 
to  an  agent  anthority  to  anee,  at  Ida  discre- 
tion, on  amonnt  of  commission  for  sale  of  land. 
—Dyer  v.  Winston  CTex.  Civ.  App.)  227. 

Executrix  held  to  have  irawer  to  specially  an- 
thorise  an  agent  to  contract  for  paym«it  of  a 
commission  tor  the  sale  of  land  lx>r  an  amount 
fixed  by  her.— Dyer  v.  Wirarton  (Tex.  Oiv.  Am>-> 
227. 

Executrix  t«U  to  have  authority  to  etoplt^ 
an  agent  to  find  a  parcbaser  for  land  and  ajeree 
to  pay  a  commission  therefor. — Dyer  v.  Wins- 
ton (Tex.  Civ.  Aw-)  227. 

Executrix  held  to  have  authority  to  incor  rea- 
sonable and  proper  expense  in  the  management 
and  disposition  of  the  estate  in  accordance  with 
terms  of  the  will.— Dyer  v.  Winston  (Tex.  Civ. 
App.)  227. 

}  8.  Allowmaeos  to  snrvivlas  wife,  k«»> 
buLd,  ow  eUldrea. 

A  landlord's  lien  for  supplies  and  advances 
hdd  superior  to  the  claim  for  aUownnee  for 
Rupport  of  tenant's  widow  and  cUMrra.— 
Walker  v.  Patteraon'ef  Estate  (Tex.  Civ.  App.) 

437. 


I  4.   AQownnoo  and  pmymsat  mt 

Legal  services  rendered  an  execntw  are  ex- 
penses of  administration,  and  cannot  be  recover- 
ed in  an  action  against  &e  executor  until  al- 
lowed as  a  claim  against  the  estate.— Stephens 
V.  Cassity  (Mo.  App.)  1080. 

Under  Rev.  St.  1890,  8  223.  ^nting  probate 
courts  jurisdiction  only  to  adjudicate  matters  on 
settlements  made  with  executors  and  adminis- 
trators, probate  coart  Ae(d  to  have  no  inriodic- 
tion  of  an  a^on  against  an  executor  for  l^al 
services  rendered  hteo  briore  an  allowance  of  a 
claim  against  tiie  estate  therefor. — Stephens  v. 
Cassity  (Mo.  App.)  1089. 

Estate  of  decedent  held  liable  under  implied 
promise  for  services  performed  in  norsing  him. 
— Fiannery  v.  Chidgey  (Tex.  Civ.  App.)  1034. 

A  widow  and  Kcecatiix  is  liable  for  the  debts 
of  ber  husband,  and  of  the  communis,  to  the 
extent  of  his  separate  property  and  coaunimlty 

groperty  coming  Into  her  hmiilii  irianaiiij  t. 
Ibidgey  (Tex.  CIt.  Afp.)  1084. 
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The  estate  Id  remainder  In  homestead  is  mb- 
Ject  to  sale  daring  administration  for  the  pay- 
ment of  claims  agaiDst  tbe  estate.— Derge  t. 
HUl  (Mo.  App.)  105. 

I  6.  Aetlons. 

Id  an  action  bjr  an  administrator  with  the 
wilt  annexed  to  compel  the  executor  of  a  will 
fotmerly  probated  to  turn  over  the  proceeds  of 
the  sale  of  property  alleged  to  hSTe  been  par- 
chased  with  assets  of  the  estate,  evidence  lield 
to  show  that  the  property  was  purchased  by 
the  defendant  as  uecntor,  and  not  in  Ills  in- 
dlridoal  capacity.  —  Aulbach'a  Bx'r  t.  Bead 
(Ky.)  204. 

Whether  serrlces  rendered  for  parents  liTlng 
in  the  same  bouse  were  intended  as  a  gratuity 
or  under  an  iraidin]  coqtraet  for  pay  held  a 

Saestion  for  th»  juir^UUud  t.  Wlbon  (Mo. 
up.)  74. 

A  writing  by  a  father  Md  admlssiUe,  In  an 
action  attee  his  death,  against  Itis  administra- 
tor, by  his  son  and  unghter-tn-law,  for  serv- 
ices la  nursing  him  ana  his  wife.— Xiillard  v. 
Wilson  (Mo.  Sup.)  74. 

Rev.  St.  1899,  §  191,  providing  that  any  per- 
son having  a  demand  against  au  Mtate  may  es-' 
tabUah  the  same  by  tite  judgment  or  decree  of 
some  court  of  record,  held  to  confer  no  jurisdic- 
tion on  circuit  courts  to  adjust  claims  of  execu- 
tors and  administrators  for  services  and  expens- 
es against  the  estate  in  their  hands. — Stevens 
T.  Cassity  (Mo.  App.)  1069. 

Evidence  in  executrix's  actios  on  note  Md  in- 
auffident  to  show  that  decedent  was  the  own- 
er of  the  note,— Hair  t.  Edwards  (Ma.  App.) 
1089. 

I  T<    TtmAgm  mmA  bimUIwj  sdmlalatM* 

tlon. 

Rev.  St.  1895,  art  1879a,  validating  sales 
made  under  wills  probated  in  other  states, 
hHd  not  applicable  to  sale  not  authorized  by 
will.—Leagae  t.  Williamson  (Tex.  Gir.  App.) 

436. 

EXEMPTIONS. 

See  rHomeatead." 

I  1.  KatMM  and  azteat. 

A  bog,  diiefly  valuable,  and  used  for  ex- 
hibitions, on  account  of  his  great  size,  Md  not 
exempt,  under  Rev.  St.  1899,  {  3159.— Wabash 
R.  Co.  V.  Bowring  (Mo.  App.)  106. 

1  S*   Tnuufer  or  laewlwamM  of  m- 
•mpt  property. 

The  right  of  the  head  of  a  family,  under  Bev. 
St.  1899,  }  31B2,  to  claim  any  property  to  a 
eertain  valne  as  exempt,  in  lien  of  articles  spe- 
cifically exempt,  held  personal  to  bim,  so  that, 
having  asaigaed  a  judgment  without  making 
such  claim,  nis  assignee  cannot  make  it.— Wa- 
bash R.  Go.  T.  Bowring  (Mo.  AppJ  106. 

EXHIBITS. 

Annexed  to  deposItlOD,  see  "Depositions.'* 
Annexed  to  pleading,  see  "Pleading,"  |  7. 

EXPERIMENTS. 

Competency  of  evidence  as  to  results  oL  see 
"Bvidence,"  |  4. 

EXPERT  TESTIMONY. 

In  dTil  actions,  sea  '^Bridettfie," J  11. 
In  criminal  proaecutions,  sea  "GrimlDal  I«w**' 
IS. 


EXPLOSIVES. 

Yaliditr  of  ordinance  pnriubiting  exjdosion  of 
fire  crackers  without  consent  of  mayor,  as 
delegation  of  legislative  power,  see  "Oonsti- 
totlonal  I«w/'  f  2. 

EXTENSION. 

Of  time  for  payment  of  note,  aa«  "lUlls  and 
Notea,"  S  2. 

EXTRA  WORK. 

Compensation  for,  under  contracL  m  *^n- 
tracts."  1 2. 

FACTORS. 

See  "Brokers." 

Where  defendant's  agent  exerdsed  ordinary 
care  to  obtain  the  fair  market  value  of  plain- 
titTs  cattle  as  a  factor,  defendant  held  not  lia- 
ble in  damages  to  plaintiff,  although  the  cattle 
were  sold  for  less  than  their  market  value. — 
Dmnun-I*''lato  Commission  Co.  T.  Union  Meat 
Co.  (Tex,  Civ.  App.)  634. 

FALSE  IMPRISONMENT. 

Amendment  of  pleadings,  see  "Pleading,"  |  S. 
Cure  of  pleading,  see  "Pleading,"  |  0. 

I  1.   OItU  UablUtT. 

Under  Civ.  Code,  H  72-74,  railroad  cconpaiv 
held  properly  sued  for  maiiciona  prosecution 
and  false  imprisonment  In  county  tbroudh  which 

Staintifl  was  transported  after  arrest.- Hvans  t. 
[ayaville  &  B.  S.  R.  Co.  (Ky.)  708. 

In  an  action  against  a  sheriff  for  false  im- 
prisonment, held  error  to  exclude  from  evidence 
an  executive  warrant  under  which  be  acted, 
and  testimoiqr  explanatory  of  bis  connection 
with  the  detention.— Regan  t.  Jessnp  (Tex.  &y. 
App.)  f»72. 

FALSE  PRETENSES. 

In  a  prosecution  for  attempting  to  procure  a 
legal  school  warrant  by  false  pretenses,  inducing 
directors  to  purchase  books,  instructions  for 
state  held  repugnant  to  those  given  for  defenae. 
—State  V.  Lawrence  (Mo.  Sup.)  ^7. 

In  a  prosecution  for  attempting  to  procure  a 
legal  school  warrant  bv  false  pretenses.  Inducing 
directors  to  purchase  oooks,  instruction  held  er- 
roneous in  not  properly  informing  the  iury  on 
proper  course  to  have  been  pursued  by  durectors. 
—State  v.  Lawrence  (Mo.  Sup.)  497. 

In  a  prosecution  for  attempting  to  procure  a 
legal  school  warrant  by  false  pretenses,  inducing 
Bcnool  directors  to  purchase  books,  evidence  ex- 
amined, and  held  insufficient  to  sustain  a  con- 
viction.—State  V.  Lawrence  (Mo.  Sup.)  497. 

In  a  prosecution  for  attempting  to  procnre  a 
legal  8(£ool  warrant  by  false  pretenses,  indncing 
directors  to  purchase  books,  information  held 
bad  for  repugnancy.- State  t.  Lawrence  (Mo. 
Sop.)  497. 

A  conviction  for  attempting  to  procnre  a 
school  warrant  by  false  pretense  cannot  be  sus- 
tained, if  the  warrant  procured  by  defendant 
was  a  iMal  obligation  against  the  district.- 
State  T.  Lawrence  (Mo.  Sup.)  4Sn. 

False  representation,  inducing  purchase  of 
books  by  school  directors,  Id  order  to  procure 
warrant  therefor,  held  not  calculated  to  deceive 
prudent  men,  and  not  basis  of  criminal  proeecu- 
tiou.— State  v.  Lawrence  (Mo.  Sup.)  497. 

School  directors  are  presumed  to  know  that 
the  Uw  (Rer.  St.  MOOS,  I  88B8)  prohiUta  the 
State  Superintendoit  of  Pwie  Sdwols  from  act- 
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ioe  as  ageut  for  arty  aitthor,  pnblidier,  or  book- 
seller.— State  T.  Lawreoce  (MO-  Sap.)  ^7. 

There  can  be  do  offense  oT  procnriug  or  at- 
temptiDg  to  procure  b;  false  pretense  a  legal 
school  warrant  from  school  directors,  when  such 
directors  had  no  power  or  authority  to  iame  such 
a  warrant. — State  t.  Lawrence  (Mo.  Sup.)  497. 

Pen  Code  1895.  art  948,  making  the  mere  con- 
version of  funds  by  a  guardian  BwindUng,  held 
in  the  power  of  the  Legislature,  notwithstand- 
ing articles  943,  944,  defining  swindling.— Walls 
V.  Sute  (Tex.  Cr.  App.)  8. 

FEES. 

Of  attorn^,  see  "Attorney  and  Client,**  {  1. 
Of  county  officers,  see  "CTbonties,"  i  2. 

FEE  SIMPLE. 

Creation  by  will,  aee  "Wille,"  8  3. 

FELLOW  SERVANTS. 

See  "Master  and  Serrant."  M  6,  9. 10. 

FENCES. 

Along  railroad  tracks,  see  "Byroads,**  9  S> 

FERRIES. 

I  1.   EatAliUabMnt  mad  mmlatanuee. 

The  fact  that  a  ferry  company  is  eugUKed  in 
an  illegal  pool  and  combination,  contrary  to 
Ky.  St.  1899,  8  3915,  held,  under  sectiwa  3917- 
8919,  no  defense  to  an  action  by  it  to  enjoin  a 
trespuB  on  its  lands.— Wilaoa  t.  Sullivan  (Ky.) 
193. 

In  a  suit  by  a  ferry  company  to  enjoin  tres- 
pass on  its  lands,  the  fact  that  the  company 
bed  not  complied  with  Ky.  St.  1899,  I  180^ 
Bubsec.  3.  held  no  defense.- Wilson  T.  Sullivan 
(Ky.)  193. 

FILING. 

Bill  of  exceptions,  see  "Bxc^ons,  BiU  of,"  i  2. 
Briefs  on  appeal  or  writ  ot  error,  aee  "Appeal 

and  Error^'^J  8. 

Criminal  information  or  complaint,  see  "In- 
dictment and  Information,"  8  2. 

Record  on  aiHieal  or  writ  of  error,  see  "Appeal 
and  Error  "H  6-6. 

Statement  of  facta  on  appeal  In  criminal  prose- 
cutions, see  "Criminal  Law,"  (  23. 

FINAL  JUDGMENT. 

Appealabili^,  see  "Appeal  and  Error,"  1 1. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  aee  "Appeal 

and  Error/7  14. 
Special  finduiga  by  Jury,  see  "Trial,"  |  6. 

FIRES. 

Caused  by  operation  of  railroad,  see  'fRailroadSi** 
86. 

FIREWORKS. 

Ordinances  regulating,  see  "Municipal  Corpora- 
tions," i  7. 

FIXTURES. 

Rights  as  between  landlord  and  tenant,  aee 

"Landlord  and  Tenant,"  8  1- 

The  right  of  a  tenant  to  remove  fixtures  is  ter- 
minated and  relinquished  by  the  acceptance  ot  a 


new  lease  which  Im  rileat  as  to  sack  risbt.— 
Chap  Spring  Co.  v.  B.  Both  Tool  Co.  ^Co.  App.i 

A  bouse  hdd  to  hsTO  become  a  fixtnre,  to 

which  the  ovrner  of  land  onto  which  it  wa^ 
moved  was  entitled.— Botan  Orocoy  Co.  t. 
Dowlin  (Tex.  Civ.  App.)  430. 

FOLLOWING  TRUST  PROPERTY. 

See  "Trosta,"  |  4. 

FOOD. 

Regulation  of  sales  of,  aa  deprivation  of  prop- 
erty without  due  process  of  law,  see  "Coustt- 
tntionai  Law,"  |  & 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Bar  of  ejectment  by  former  adjudication  fn  for- 
cible detainer,  see  "Judgment."  8  6. 

By  landlord  to  obtain  possession  of  demised 
premises,  see  "Landlord  and  TenaBt,"  |  6. 

f  1.    OItU  UabUitr. 

Proceedings  in  a  suit  for  forcible  entry  held 
reviewable  only  a  traverse,  filed  in  pmsaance 
of  Civ.  Code,  18  461,  468,  and  not  by  motioi 
for  new  trial,  under  section  714. — Swanson  * 

Smith  (Ky.)  700. 

Under  Civ.  Code,  8  625,  a  writ  of  forcible 
entry  held  properly  served  by  leaving  a  copy 
wilii  defendant  8  wife;  be  bdng  absent  and  not 
found.— Swanson  t.  Smith  (Ky.)  7U0. 

The  fact  that  plaintitTs  poaaession  was  not 
taken  in  good  faith  for  the  purpose  of  occnpa- 
tion,  but  was  a  mere  sham  and  pretense,  will 
defeat  an  acdon  ot  fordUe  eatijj — ^Buck  t. 
Ettdicott  (Mo.  App.)  SS. 

That  defendant  and  his  predecessors  had  bad 
posseBsion  of  premises  for  more  than  three 
years  bars  an  action  for  forcible  entry,  andM 
the  express  provisions  of  Rev.  St.  1890,  {  3841. 
—Buck  T.  Endicott  (Mo.  App.)  85. 

Rev.  St  189G,  8  330S,  imports  into  the  onlaw- 
ful  detainer  chapter  section  4074,  requiring  10 
days'  notice  of  appeal  from  justice's  jndg- 
nient.— American  Brass  Mfg.  Co.  t.  miilippi 
(ilo.  App.)  4T5,  765. 

Rev.  St.  1899,  S8  8370.  4074,  relative  to  ap- 
peals and  notice  of  appeal  in  forcible  entry 
suits,  held  not  incoovatilde;  but  appeal  may 
be  so  set  in  term  as  to  allow  appellee  lO  day&' 
notice. — American  Brass  Mfg.  Co.  v.  Philipia 
(Mo.  App.)  475,  705. 

An  appeal  from  a  justice's  Judgment  in  an 
unlawful  detainer  suit,  which,  after  perfection, 
was  allowed  to  rest  from  April  to  uie  follow- 
ing Febraary,  was  properly  dismfaMed. — Ameri- 
can Brass  Mfg.  Oo.  t.  FhlUpi^  (Mo.  App.)  473, 
7ti5. 

Under  unlawful  detabier  act  (Rev.  St.  1800. 
c.  20),  circuit  conrt.  In  its  discretion,  may  dis- 
miss appeal  not  prorecuted  widi  diligence.— 
American  Brass  iUg,  Oo.  v.  Philiroi  (M.o.  Apvi) 
475,  765.  ■ 

Unlawful  detainer  act  is  a  penal  statm^. 
and  does  not  impliedly  incorporate  sectloa  4l.>7<i. 
Rev.  St.  1890,  relative  to  dismisMiI  of  appeals 
from  justices  judgments. — American  Bmss 
Mfg.  Co.  V.  Philippi  iMo.  App.)  475,  765. 

The  10  days'  notice  of  appeal,  required  br 
Rev.  St.  1899,  88  3366,  4074,  to  be  given  ia 
unlawful  detainer  cases,  should  be  speedilj 
given  after  the  p^fection  ot  the  appeat— 
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American  Bnv  Mfr  Oa  t.  PUUp*!  (Mo. 

App.)  47S,  766. 

FORECLOSURE. 

Of  lien,  see  "Mecfaanica*  Lieoa,"  {  4. 
Of  mortgage,  see  "Mortgages,   {  8. 

FOREIGN  ADMINISTRATION. 

See  "Execoton  and  Adminiitratora,"  |  7. 

FOREIGN  CORPORATIONS. 

See  **Gorpoiatioii%"  1  6. 

FORFEITURES. 

Of  inraraiice,  m  "Inmraiice,"  H  4,  & 

FORGERY. 

Forged  telegramfl,  see  ^TelegTaptia  and  Tele- 
phones," f  2. 

HenrBay,  see  "Criminal  Law,"  1  8. 

iDBtnictiona,  see  "Criminal  Law"  |  18. 

Province  of  court  and  jury,  aee  "Criminal  L«w/* 
I  17, 

Instruction  as  to  presumption  of  guilt  of  for- 
ger? poueaaioo  of  foraed  laatrnment  and 
claim  of  title  thereunder  held  pmper, — State  T. 
Pyscher  (Mo.  Sup.)  836. 

In  a  prosecution  tor  for^ng  a  deed,  evidence 
to  diow  grantor**  iodebtedneea-  to  defciidant 
AeZd  properly  excluded.— State  v.  I^scher  (Mo. 
Sup.)  836. 

Evidence  In  a  prosecution  for  forging  a  deed 
examined,  and  held  to  sustain  a  connctlon.— 
State  V.  Pyscber  (Mo.  Sup.)  836. 

Inetmction  In  prosecution  for  forging  deed, 
admitting  a  consideration  of  forged  ackuowl- 
edgmnit,  Md  not  objectionable.  —  State  t. 
Pyscher  (Mo.  Sup.)  83Q. 

FORMER  ADJUDICATION. 

See  *«Jadgment,"  H  At  T. 

FORMER  JEOPARDY. 

Bar  to  pToaecntlon,  see  "Criminal  Law,"  |  S. 

FORMS  OF  ACTION. 

See  "Ejectment";  "Replevin";  "Trespaaa,"  | 
1;  "Trover  and  Conversion.** 

FORNICATION. 

See  "Incest";  "Seduction,"  |  1. 

FRAUD. 

See  "False  Pretenses";  "Fraudulent  Conveyan- 
ces." 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," 8  2. 

I  1.   I>ee»tlfm  oeastltvtlas  trmndt  ud 
ll»MlitT  theraf  or. 

A  bank,  falsely  repreaentine  that  a  tbird  per- 
aon  had  signed  a  note,  Add  liable  tar  deceit.— 
Commercial  Nat  Bank  v.  First  Mat.  Bank 
(Tex.  av.  App.)  239. 

False  representation  by  lessee  to  sublessee 
that  the  former  bad  purchased  tbe  wemlses, 
whereby  he  obtflined  poasesrioa,  tela  not  ac- 
tionable.—Foineaux  T.  Webb  (Tex.  GSt.  App.) 
828. 


I  fl.  Aettoma. 

In  an  action  to  recover  damages  resulting 
from  defendant's  overvaluation  of  Jewelry, 
thereby  Inducing  plaintiff  to  accept  the  same 
as  security  for  a  loan,  an  instruction  held  prop- 
erly  refused,  because  not  supported  by  the  evi- 
dence.—Hoffman  V.  Oill  (Mo.  App.)  146. 

In  an  action  for  the  recovery  of  damages  re- 
sulting from  defendant's  overvaluation  id  jew- 
elry, thereby  inducing  plaintiff  to  accept  the 
same  as  security  for  a  loan  made  to  a  third 
person,  punitive  damages  are  not  recoverable.— 
Hoffman  v.  Gill  (Mo.  App.)  146. 

The  allegation  tn  a  petition  held  to  suffideotly 
charge  fraud  on  defendant's  part— Hoffman  v. 
Gill  (Mo.  App.)  146. 

A  petition  in  an  action  against  defendant  for 
falsely  representing  that  third  persons  had 
idgned  a  note  as  makers  hdd  not  bad,  as 
against  a  general  demwrer,  for  failing  to  allege 
that  defendant  knew  that  tbe  representation 
was  false,— Commercial  Nat.  Bank  v.  First  Nat 
Bank  (Tex.  dv.  App.)  239. 

Under  Bev.  St  1895,  art.  1194.  subd.  23,  an 
action  for  falsely  representing  that  third  per 
sons  bad  signed  a  note  held  properly  instituted 
in  the-  county  where  the  payee  received  tbe  rep- 
resoitationa  and  advanced  money  In  reliance 
thereon.— Commercial  Nat  Bank  v.  First  Nat. 
Bank  (Tex.  dr.  App.)  239. 

FRAUDS,  STATUTE  OF. 

8  1.   PvoailBes  V7  «M*mtani  or  «4alala- 

trators. 

A  parol  promise  by  execatrix  to  pay  for  nurs- 
ing ner  testator  was  void,  under  the  statute  of 
frauds  (Rev.  St.  1896.  art.  254^  91  1,  2),  as 
tbe  promise  of  an  executrix  and  one  to  answer 
for  the  debt  of  another.— Flannery  v,  Chidg^ 
(Tex.  Civ.  App.)  1034. 

I  X.   Promises  to  aaswev  for  debt,  de'- 
tovltt  or  mlsoKVxlace  of  maotlwr. 

A  parol  promise  by  a  widow  to  pay  for  the 
nurwig  of  ner  husband  is  void,  under  the  stat- 
ute of  frauds  (Rev.  St.  1895,  art.  2543,  S  2),  as 
a  promise  to  answer  for  the  debt  of  another.- 
Flannery  v.  Chidgey  (Tex.  Civ.  App.)  1034. 

I  8.  Agmememts  not  to  ba  pavfonteA 
wlthlB  oma  jtae. 
Contract  between  two  telegraph  companlea  fOr 
erection  and  maintenance  of  joint  line  Md 
void,  within  Ky.  St  §  470,  as  not  to  be  per- 
formed within  a  year.— Bastin  Telephtme  Co.  v. 
Richmond  Telephone  Co.  (Ky.)  702. 

An  afcreemeut  to  look  after  land  and  pay  tax- 
es 00  it  for  tbe  use  of  it  is  not  within  the  statute 
of  flrands.— New  York  A  Texas  Land  Co.  v. 
Dooley  (Tex.  Civ.  App.)  103a 

1  4.   Real  property  AMd  estates  mmA  is- 
terests  tkerela. 

A  contract  between  two  adjoining  lot  own- 
ers for  tbe  use  of  a  well  on  the  division  line 
between  their  lots  is  one  for  an  interest  in  land, 
within  the  statute  of  frauds,  and  must  be  in 
writing.-Plunkett  t.  Meredith  (Ark.)  eOO. 

An  agreement  to  dig  a  well  on  another's  lot 
held  not  a  contract  for  an  Interest  in  land,  with- 
in the  statute  of  frauds,  and  need  not  be  in 
writing.— Plunkett  v.  Meredith  (Ark.)  600. 

A  parol  agreement  for  the  sale  by  a  railroad 
COTporation  of  its  roadbed,  roiling  stock,  and 
other  property  held  void  within  the  statnte  of 
frauds.— Cumberland  Be  O.  V.  R.  Co.  v.  Shelby- 
ville,  B.  &  O.  R.  Co.  (Ky.)  690. 

Where  a  deed  reserved  a  life  estate  in  the 
grantor,  a  contemporaneous  parol  agreement 
that  such  life  estate  was  solely  to  secure  the 
grantee's  agreement  to  suppoit  the  grantor 
could  not  be  proved.— Hall  v.  Small  (Mo.  Sup.) 
733. 
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An  agrMmrat  betwaan  a  TcndwaDdpnrduw* 
tr  with  reference  to  a  reconveyance  oiF  land  aft- 
er the  yendor'H  purchase  thereof  on  foreclosure 
of  his  Uen  held  to  be  an  agreement  to  conTey 
land  within  the  statute  of  frauds.— Foster  t. 
Boss  (Tez.  GiT.  App.)  990. 

I  5.   Requlaitcs  and  snjOlciltinQr  of  writ- 

A  resolution  adopted  by  the  directors  and 
stockholders  of  a  railroad  corporation,  and  en- 
tered on  the  records  of  the  corporation,  held  not 
to  constitute  a  valid  contract  for  the  sale  of  real 
estate,  within  the  statute  of  frauds. — Cumber- 
land &  O.  V.  R.  Co.  T.  Shelbyrille,  B.  &  O.  R. 
Cto.  (Ky.)  690. 

Contract  for  aala  of  land,  omitting  to  embrace 
the  selUiis  price,  hM  not  deficient  In  encntlon. 
—Dyer  t.  Winston  (Tez.  dv.  App.)  227. 

Purchase  price  of  land,  not  embraced  in  con- 
tract for  sale  thereof,  held  may  be  shown  by 
paroL— Dyer  t.  Winston  (Tex.  Ut.  App.)  227. 

Contract  for  sale  of  land,  not  signed  by  per- 
son agreeing  to  purchase,  hetd  not  within  the 
statute  of  fraods.— Dyer  t.  Winstra  (Tez.  Oiv. 
App.)  227. 

I  6.    Opentioa  aad  eCeot  of  stat«t*> 

Minor's  abandonment  of  house  of  third  person 
agreeing  to  rear  him  held  not  to  destroy  part 
performance  of  contract,  relied  on  to  take  case 
out  of  statute  of  ftands.— Jones  t.  GcHoer  (Ky.) 
184. 

In  an  actfoa  on  an  implied  contract  for  the 
recovery  of  money  expended  by  plaintiff  in 
carrying  oat  a  Terbal  contract,  the  fact  that 
the  verbal  contract  was  void  under  the  statute 
of  fraudR  held  no  defense.— Interstate  Hotel  Co. 
T.  Woodward  ft  Burgess  Amusement  Ga  (Mo. 
App.)  Hi, 

I  7.   Pleadlac,  erideaoet  trial,  and  re- 
view. 

A  petition  held  to  set  forth  an  action  for  the 
recovery  of  money  under  an  implied  promise. — 
Interstate  Hotel  Co.  v.  Woodward  &  Burgess 
Amusement  Co.  (Mo.  App.)  114. 

A  pleading  is  not  subject  to  demurrer  for  tail- 
log  to  allege  that  an  agreement  couoeriiing  land 
was  in  writing,  as  that  is  a  matter  of  proof.- 
New  York  &  Texas  Land  Co.  t.  Dooley  (Tez. 
Civ.  App.)  1080. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy."  f  L 
Of  homes tead.  see  "Homestead,"  I  3. 

I  1*   TraHBfers  maA  traaaaotliiBa  InTalUL 

Conveyance  of  land  to  wife  Arid  not  sustain- 
ed, as  against  creditors  of  husband,  on  claim 
of  husband  owing  the  wife.~ReeTea  v.  Blade 
(Ark.)  54. 

Conveyance  of  land  to  wife  held  not  sustain- 
ed, as  against  creditors  of  husband,  on  claim 
that  proceeds  of  sale  of  homestead  were  used 
in  the  purcliaae.— Reeves  v.  Slade  (Ark.)  54. 

Insolvent  debtor's  purchasing  property  and 
taking  title  in  his  wife's  name  Held  a  fraud  on 
creditors.— Dennis  v.  Ball-Warren  Commission 
Co.  (Ark.)  903. 

Insolvent  debtor's  conveyance  to  father  held  a 
fraud  on  creditors.— Dennis  v.  Ball-Warren 
Commission  Co.  (Ark.)  903. 

Creditors  attadiing  land  held  not  in  position 
to  assail  as  fraudulent  in  law  a  prior  deed  of 
tpuat— Wood  V.  Porter  (Mo.  Sup.)  762. 

Land  conveyed  by  guardian  by  voluntary 
conveyance  Md  properly  sold  for  payment  of 
ward's  debts.— Jackson  t,  Gnitehfi^  (Teiin.) 
77t 


era. 

In  a  suit  by  a  judgment  creditor  to  subject  a 
half  of  a  tract  of  land  to  the  lien  of  the  judg- 
ment, evidence  heU  to  warrant  a  fiading  that 
the  judgment  debtor  was  the  ownet  of  a  ball 
of  the  land.~Lewb     Kash  (Ky.)  697. 

Evidence  3uM  to  show  that  transactions  be- 
tween a  husband  and  wife  were  in  good  faith, 
and  not  to  cover  up  his  iHraperty.—GttiaeiiB' 
Bank  v.  Burrus  (Mo.  Sop.)  748. 

Under  Rev.  St.  1899,  «i  S398,  S389.  a  com- 
plaint by  a  purchaser  at  land  to  aet  aside  a 
prior  mortgage  alleged  to  have  be»  given  in 
fraud  of  creditors  A«M  not  to  state  a  cause  of 
action.--Reynolds  v.  Faust  (Uo.  Sup.)  8S6. 

A  conclusion  of  law  that  a  conveyance  by  de- 
fendant was  in  fraud  of  an  attaching  creditor 
held  error,  in  the  absence  of  findings  of  fact  sap- 
porting  it— Zachariae  t.  Swanson  (Tel.  Gr. 
App.)  627. 

FRIGHT. 

Right  to  recover  damages  for  fright,  see  "TJam- 
age%"  I  1. 

GAMING. 

Harmless  error  in  arguments  and  cmdlict  (tf 

counsd,  see  "Criminal  Lew,"  |  24. 
Subjecte  and  titles  of  acts  relating  to,  see 

"Statutes."  I  3. 
Validity  of  statute  relating  to  pool  selling  as 

deniu  of  egnal  raotection  of  law^  see  "Cm- 

sUtutkmal  Law.'^l  7. 

I  1.  Orlmlmal  raspoBatbUttr. 

In  a  prosecution  for  setting  up  a  faro  bank, 
evidence  as  to  what  witnerisee  saw.  and  as  te 
wtiat  a  game  of  faro  is.  is  adniiasibi&— Miller 

V.  Commonwealth  (Ky.)  682. 

On  a  prosecutica)  charging  defendant  with 
keeping  a  bucket  shop  in  a  certain  city,  evi- 
dence held  to  sbow  that  pretended  parcfcaaes 
were  made  at  bis  office  in  snch  city.— State  r. 
Kentner  (Mo.  Sup.)  522. 

An  information  cnarging  defendant  with  ktep- 
ing  a  bucket  shop  held  sufficient,  within  Rer. 
St  1899.  S  2SS9.-8tate  T.  Kentner  (Ho.  Sop.) 
522.  V  — 

An  information  charing  defendant  wftii  keep- 
ing a  bucket  riHop,  In  violation  of  Rer.  St.  tsm. 
i  2389,  held  not  defective  for  faiUnc  to  alk!ge 
that  defendant  Intraded  to  commit  the  offense. 
—State  V.  Kentner  (Mo.  gop-)  S22. 

Laws  28th  Leg.  p.  68,  c.  60.  ||  1.  2.  r^tive 
to  pool  selling  and  netting,  hM  not  to  iwescrihe 
different  penalties  for  the  ssnie  of^wse>~~£c 
parte  Heroan  (Tex,  Or.  App.)  226. 


GARBAGE. 

See  "Municipal  Corporations,*^  |  S. 

GARNISHMENT. 

See  "Attadiment";  "Bxecntion.** 

S  1.   FarsoKs  wmA  property  s«h|Mt  ts 
gamlshuent. 

A  Judgment,  as  afflrraed  by  the  Gonrt  of  OtQ 
Appeals,  held  sufficient  to  fonn  tbe  basis  for  ■ 
writ  of  garnishment,  thongb  the  time  vitliB 
which  a  petition  for  rc^eanng  in  the  Court  of 
Civil  Appeals  might  have  been  filed  bad  not 
expired  when  the  writ  was  issued. — Rak?  t. 
Hancock  (Tez.  Or.  App.)  «SS. 

The  issuance  of  a  writ  of  ganiiAment  M< 

not  premature,  on  theory  tiiat  the  fndmst  ea 
whi<^  it  was  based  was  not  final  Balffr  % 
Hancock  (Tex.  Civ.  App.)  658. 
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I  8.   Proee«41mc*  t«  vapparrt  •»  eaf  oree. 

Oarnishee  hel<f-  to  be  ander  duty  to  make  de- 
fense that  the  jodsment  apon  Which  the  writ 
of  ganiifihmeiit  is  based  is  roid  for  want  of 

iDrisdiction.— Hedriz  v.  Chicago,  B.  L  &  P. 
ly.  Go.  (Mo.  App.)  496. 

Oamishee  luid  not  cniltj  of  inezcnsable  n^- 
Ugenee  In  falling  to  file  anawer  before  dinaiBBal 
of  miit  and  waa  entitled  to  attomey'a  feei  for 
prtparlns  ita  answer. — Hambnrs-Bremea  Fire 
Ins.  Oo.  T.  BaSitj  (Tex.  dr.  Avp.)  294^ 

GAS. 

Qaa  landi,  lee  **IIIlnea  and  Minerals,"  {  1. 
Qas  leases,  see  "Mines  and  Minerala,"  S  2. 
Gas  welia.  see  "Mines  and  Hinerala,"  |  3. 


AdTerse 
sessioQ 


GIFTS. 

^ossesBion  by  donee,  see  "Adverse  Poa- 

I  1.  Inter  tIvob. 

Recital  in  a  deed  held  to  constitate  a  gift  of 
the  interest  on  a  note,  though  it  was  not  de- 
livered to  the  deuee. — Malone's  Committee  v. 
Lebns  (Ky.)  180. 

Where  the  donee  of  a  gift  Inter  vivos  is  a 
person  of  nnaound  mind,  the  law  will  presume 
an  acceptance.— Malone's  Committee  t.  Lebns 
(Ky.)  isOi 

Facta  held  to  show  a  snffident  dellTerv  of 
corporate  stock  to  constitute  a  sift  thereof  inter 
Tivoa.— Dennnrio'a  Heceiver  t.  Scholta  (Ky.) 

GOOD  FAITH. 

Of  porcfaaser.  see  "Bills  and  Notes,"  1 8;  **Ven- 
dor  and  Pnrdiaser,"  |  fi. 

GRAND  JURY. 

See  "Indictment  and  Information." 
Discrimination  in  selection  of  grand  jurors  as 

denial  of  equal  protection  of  laws,  see  "Oou- 

Htituttonal  law,'*  |  7. 

The  failure  to  challenge  die  panel  held,  un- 
der the  circumstances,  not  to  deprive  accused 
of  the  right  to  raise  the  Question  of  discrimina- 
tion in  formation  of  a  Jury. — Smith  T.  State 
(Tez.  Cr.  App.)  453. 

GRANTS. 

Of  pabUe  landa,  aee  "PnbUe  LandB.** 

GUARANTY. 

See  "Indemnity";  "Principal  and  Surety." 
Liability  of  guarantor  of  covenants  in  lease  for 

injuries  to  third  persons,  see  "Landlord  and 

Tenant,"  I  8. 
Requirements  of  statute  of  firands,  see  "Frauda, 

Statute  of."  f  2. 

I  1.   Be4«lsltea  mad  validity. 

Evidence  held  not  to  prevent  the  court's  cred- 
iting defendant's  testimony.— Price  v.  Oatman 
(Tel.  Civ.  App.)  258. 

I  X.    BMMdiaa       oreditom.  . 

BMdence  of  oouTersation  betwem  principal 
and  guarantor,  when  the  guarantor  signed,  held 
admisdble  in  an  action  by  the  guarantee  against 
the  guarantor,  to  explain  subsequent  transac- 
tiona  between  the  parties. — Price  v.  Oatman 
(Tex.  Civ.  App.)  258, 

Evidence  held  sufficient  to  orove  a  letter  was 
written  and  signed  by  j^lntuCa.— I^tIm  t.  Oat- 
nan  (Tex.  dr.  AppO 


GUARDIAN  AND  WARD. 

Guardian  ad  litem,  see  "Infants,"  f  3. 
Limitation  of  actions  between,  see  "Limitation 
of  Actions,"  S  2. 

f  1.  Ovatodr  aad  ea»  af  w»vd*a  veratn 
•nd  eatate. 

A  curator  is  bound  to  exercise  the  same 
measure  of  prudence  in  the  care  of  hia  ward's 
estate  that  a  prudent  man  would  exercise  as 
to  bis  own  business. — ^Taylor  v.  Kellogg  (Mo. 
App.)  180. 

Curator  who  took  no  steps  to  collect  or  se- 
cure rent  of  ward's  premises  held  chargeabhs 
therewith.— Taylor  T.  Sellogg  (Mo.  App.)  130. 

I  S.   Sales  and  eoaTayaneea  nnder  ordw 
of  eowrt. 

A  railroad  company,  acquiring  land  for  a 
right  of  wav  throu^  a  minor's  laud,  held  not 
entitled  to  object  to  a  reservation  in  the  deed. — 
Porter  t.  Eanaaa  Oltr  &  N.  Oonnecting  R-  Ob. 
(Mo.  App.)  582. 

I  S.   Aoewntlac  aad  lettlemeMt. 

An  lt«n  not  Included  in  exceptions  Bled  by 
the  ward  In  the  probate  court  to  her  euratora 
final  account  cannot  be  considered  on  appeal. — 
Clopton  T.  Simonds  (Mo.  App.)  467. 

On  an  appeal  from  a  judgment  of  the  circuit 
court  denying  a  ward's  exceptions  to  her  cura- 
tor's aettlement,  only  such  matters  as  were 
complained  of  in  the  motion  for  a  new  trial 
before  the  circuit  court  can  be  considered. — 
Qopton  V.  Simonds  (M.O.  App.)  467. 

A  curator  was  properly  allowed  an  attorney's 
fee  of  $25  for  defending  hifl  final  settlement 
against  the  ward's  exceptlona. — Clopton  t.  Si- 
monds (Mo.  App.)  467. 

Under  Kf .  St  1898,  ll  2521,  2550;  sureties 
on  a  guardian's  bond  held  discharged  from  lia- 
bility, where  suit  was  not  brought  within  five 
years  after  the  ward  became  of  age.— Bybee's 
Ex'r  T,  Poynter  (Ky.)  698. 

HABEAS  CORPUS. 

i  1.  Jnrladlatlom,  pwaaadlagi,  mmA  *^ 

llaf. 

Ded^on  of  probate  court  that  husband  of  de- 
cedent was  competent  to  malce  affidavit  requir- 
ed by  Rev,  St.  1899,  1  74,  as  a  preliminary  to 
proceedings  for  the  discovery  of  assets,  held  not 
reviewable  on  habeas  corpus. — Ex  parte  Gfeller 
(Mo.  Sop.)  562. 

Notary's  determination  as  to  relevancy  and 
materiality  of  questions  asked  on  taking  deposi- 
tions held  conclusive  on  habeas  corpus  by  wit- 
ness refusing  to  answer.— Ex  parte  Gfeller  (Mo. 
Sup.)  562. 

Appeal  by  relator  in  habeas  corpus  from  judg- 
ment remanding  him  to  custody  dismissed. — Ex 
parte  Tripp  (Tex.  Cr.  App.)  222. 

HARMLESS  ERROR. 

In  civil  actions,  tee  "Appeal  and  Bxior,"  IS  16- 

22. 

In  crimlnnl  prosecutions,  see  "Criminal  Law," 
8  24;  "Homicide,"  |  9.. 

HEALTH. 

I  1.   Resvlatlons  and  offenaaa. 

It  Is  the  duty  of  all  persons  in  charge  of  any 
railway  train,  passenger  coach,  steamboat,  or 
other  private  conveyance,  to  obey  the  r^ula- 
tions  of  the  board  of  health.— Mason  T.  lubola 
Cent  B.  Go.  (KrO  375. 
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HEARSAY  EVIDENCE 

In  cItU  actions,  see  "Evidence,"  |  a 
In  ciimiual  prosecution^  see  "Oriminal  Law, 
S  8. 

HEIRS. 

See  "Descent  and  Distribntion.'* 

HIGHWAYS. 

See  'Vonidpal  Corpomtions."  f  9;  'Tarnpikes 
and  ToU  Roads." 

I  1.   Estalillsluiient,  alteratioBt  mmA  dla- 
oontlnnamee. 

lond  dedicated  and  accepted  as  a  pobllc  high- 
way  ma7  not  be  appropriated  by  the  owner  of 
adjacent  premises,  though,  not  put  in  pn^ier 
condition  for  a  mghway.— Bolme  t.  Blaoken- 
smp  (Ey.)  819. 

I  X.    Hisliwar  diitriets  ud  oflens. 

The  fiscal  court  is  a  body  ol  Jimited  author- 
ity, and  its  action  in  appointing  a  county  judge 
as  supervisor  ot  roads  is  TOid.  and  Testa  in  the 
judge  no  right  to  the  office.— DaTiess  County  t. 
Goodwin  (Ky.)  185. 

Ey.  St  1889,  H  4306-1339.  reletlTe  to  duties 
of  superviBor  of  roads  and  county  judge,  con- 
strued, and  held  to  contemplate  that  the  offices 
should  be  filled  by  different  persons.— DaTiess 
County  V.  Goodwin  (Ky.)  185. 

The  fact  that  defendant  could  not  read  and 
write  held  DO  defense,  in  a  prosecution  for  will- 
fully refusing  to  serre  as  road  OTerseer,  con- 
trary to  Pen.  Code  1901,  art  48a— Prance  T. 
State  (Tex.  Cr.  App.)  452. 

}  3.    Oonstmotlon,     ImproTementt  mnd 
repair. 

Batts"  Ann.  CiT.  St.  art.  4744,  held  not  to  au- 
thorize a  road  OTerseer  to  purchase  lumber,  at 
the  expense  of  the  county,  tor  the  construction 
of  causeways,  at  a  price  agreed  on  with  the 
owner.— N.  A.  Matthews  Lumber  Co.  t.  Van 
Zandt  County  (Tex.  Cir.  App.)  8G0. 

A  road  orerseer  AeM  without  authority  to 
bind  the  cwnpany  for  materials  purdiased  for 
the  repair  of  highways.— N.  A.  Matthews  Lum- 
ber Co.  T.  Van  Zudt  Cotuity  (Tex.  Gir.  App.) 
960. 

I  4.   ReBnlatlon  and  ue  for  travel. 

The  care  required  of  one  opeiatiug  an  auto- 
mobile, who  saw  or  ooold  hare  seen  that  it 
had  rendered  a  horse  unmanageable,  stated. — 
Shinhle  v.  McCulIongh  (Ky.)  196. 

The  owner  of  a  lot  adjoiuing  land  dedicated 
as  a  highway  held  to  have  such  a  particular  in- 
terest as  to  allow  him  to  maintain  injunction  to 
abate  obstruction  of  it — Bohue  T.  Blanken- 
ship  (Ky.)  919. 

In  a  prosecution  for  willfully  obstructing  s 
public  road,  evidence  held  insufficient  to  sus- 
tain a  conviction.— McMillan  t.  State  (Tex. 
Cr.  App.)  790. 

HOMESTEAD. 

See-"Exemptions." 

Prauduleat  transfer  of^  aee  "Fnudalent  Con- 
veyances," {  1. 

S  1.   Nature,  aoqnlsltion,  and  extent. 

That  undivorced  husband,  living  apart  from 
hia  wife  and  family,  contributes  to  their  sup- 
port, held  not  to  affect  her  status,  under  Ky. 
St.  1889,  S  1702.  as  a  bona  fide  housekeeper 
with  a  family,  _OTeTenting  her  claim  to  home- 
stead.—Lee  St  Hester  t.  Hughes  (Ky.)  886. 

Under  Ky.  St.  1899,  S  1702,  providing  for 
homestead  exemption  for  debtors,  a  married 
woman,  living  apart  from  her  huslmnd,  but 


with  her  16  year  old  son,  Md  to  be  *^  actsal 
and  bona  fide  housekeeper  with  a  family,*' 
within  the  statute.— Lee  &  Hester  t.  Hu^es 

(Ky.)  386. 

Money,  whi<^  is  the  proceeds  of  the  sale  of 
a  homestead,  preserved  as  sodh,  Aeld  not  sot>- 
ject  to  seizure  on  execution  for  the  debt  of  the 
owner.— Lee  &  Hester  v.  Hughes  (Ky.)  386l 

Owner  of  a  homestead,  who  sells  in  and  re- 
invests the  proceeds  in  other  lands,  on  whii^ 
she  resides,  neld  to  have  homestead  ri^bt  in  the 
latter  against  debts  existing  at  the  tmie  of  its 
pnrdiase. — Lee  &  Hester  v.  Hughes  (Ky.)  386. 

Whether  husband's  Int^est  In  a  homestetd 

Jirevionsly  owned  by  bustiand  and  wife  in  their 
oint  names  affects  her  rtgbt  to  set  aside  sale 
on  execution  of  homestead  purctiased  in  her 
own  name,  where  he  joins  with  her  In  such  ac- 
tion and  makes  no  culm  to  the  homestead  in 
his  own  bdialf,  Aeld  not  neoessairto  be  de- 
cided.—Lee  &  Hester  T.  Hugbes  ^y.)  386. 

Plaintiffs  held  precluded  from  assertinR  a 
homestead  daim  to  land  as  against  one  holding 
prior  equities  and  incumbrances  thereon.— Cs- 
hill  V.  Dickson  (Tex.  Civ.  App.)  281. 

I  2.   Transfer  or  inennliranea. 

Bvidence  conridered,  and  held  to  show  fraod- 
ulput  conveyance  for  'the  purpose  of  raisioK 
money  on  a  homestead. — Harbers  v.  Levy  (Tex. 
Civ.  App.)  261. 

Evidence  considered,  and  held  to  show  assignee 
before  matarity  of  vendor's  liea  notes  not  boot 
fide  holder,  entitling  him  to  foreclosnre  of  liea. 
-Harbers  v.  Levy  (Tex.  Civ.  App.)  261. 

I  8<   Abandonment,  waiT«r,  or  forfait 
tnre. 

Intention  to  remove  from  state,  without  a 
completion  of  the  act,  held  not  to  constitute  an 
abandonment  of  a  homestead. — Lee  ft  Hester 
V.  Hughes  (Ky.)  386. 

Erid^ice  krid  not  to  show  abandonment  irf 
homestead.- Ball  T.  Ramsey  (Ky.)  692. 

f  4.    Proteetlom    mMA    OKforoomwM  of 
rlshts. 

Question  outside  the  averments  in  the  plesd- 
ingg  in  an  action  to  set  adde  aaie  of  homestead 
on  execution  Aeld  not  to  be  raised.— Lee  & 
Hester  v.  Hughes  (Ky.)  386. 

Burden  of  proof  Aeld  to  be  on  pUintU^  in 
action  to  foreclose  veud(»*B  Hen,  to  mow  nmimat 
of  balance  due  on  debt— Harbera  T.  Lctt  (Tex. 
CiT.  App.)  261. 

HOMICIDE. 

Arguments  and  conduct  of  counsel,  see  "Crim- 
inal Law,"  i  16. 
Assiffuments  of  error  on  appeal,  see  "Crininsl 

Law,"  I  21. 
Character  of  witnesses,  see  "Witneaaes,"  I  7- 
Gbange  of  venue,  see  "Criminal  Low,"  {  4. 
Circumstantial  evidence,  see  "Criminal  Law,"  I 

10. 

Conduct  of  jury,  aee  "Crimiaal  Law,"  {  19. 
Continuance,  see  "Criminal  Law/*  |  11. 
Corroboration  of  witness;  see  'Tvitneseee,"  I  6. 
Cross-examination   of   witnesses,    see  "Wit- 
nesses," i  5. 
Declarations  as  evidence,  see  "Criminal  Law,' 

i  a 

Disclosure  ofprivileged  communication  by  vit- 
uess,  see  "Witnesses,"  S  4. 

Evidence  of  acts  and  declarations  of  conspira- 
tors, see  "Criminal  Law,"  $8  6-10. 

Harmless  error  In  sdmlssion  or  exclufdon  of  evi- 
dence, see  "Criminal  I-aw,"  {  24. 

Harmless  error  in  examination  of  witncascs.  ^ 
"Criminal  Uw."  f  24. 

Harmless  error  in  InstracUoiMii,  see  "CriniBBl 
Law."  S  24. 

Harmless  error  in  selection  Of  jaiT,  MS  *H>ia- 
inal  Law."  i  24. 
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Hearsay,  we  **GriniiiiaI  Law,"  |  8. 
InstnicuoDS,  see  "Criminal  Law."  |  18. 
Interest  of  witnesses,  see  "Wltnessw,"  1  8. 
Jurisdiction  of  prosecution  for,  see  "Crinuna] 
Law."  i  3. 

Nece8sit7  of  exceptions  to  admission  of  evi- 
dence for  onrpose  of  leriew,  see  "Criminal 
Law."  {  22. 

Objectioiis  to  reception  of  eridanoe,  see  "Grim- 
inal  Law."  S  15- 

Opinion  teertin)0U7,  see  "Criminal  Law,"  J  9. 
.Province  of  court  and  jnrj,  see  "Crimiual  Law/' 
i  17. 

Becsption  of  eTiduuM  In  general,  see  "Criminal : 
Law,"  S  14. 

Redirect  examination  of  witnesses,  see  "Wit- 
nesses," I  6. 

HeleTancy  of  evidence,  see  "Criminal  Law," 
*  7. 

Bes  gestae,  see  "Criminal  Law,"  8  7. 

Review  of  Instmctioas  as  dependent  on  presen- 
tation of  qnestion  b7  record,  see  "Criminal 
Law,"  i  ^. 

Statement  br  witness  inconsistent  wltb  tntl- 
monr,  see  "Witnesses^"  10.-  | 

I  1.  MwdMF. 

On  a  prosecntlon  for  mnrder,  it  la  not  neces- 1 
sary  to  prove  a  motive. — State  r.  Dnnn  (Mo. 

Sup.)  848. 

Wliere,  at  the  time  of  a  difficnlty,  the  par^ 
ties  were  strangers  to  each  other,  and  the  diffl- 
culty  arose  on  the  spur  of  the  moment,  de- 
fendant conld  not  be  gnlltr  of  mnrder  In  the 
first  degree  in  killing  deceased. — Gamer  v. 
State  Clei.  Cr.  App.)  TO7. 

Where  A.  kills  B.,  Intending  to  kill  C,  he  Is 
guilty  of  murder  in  the  second  degree,  provided 
the  killing  wonld  have  been  murder  in  the 
first  or  second  degree,  had  O.  been  killed.— 
Sparks  T.  State  CFex*  Or.  App.)  811. 

I  2.  Manslaughter. 

Refusal  of  deceased  to  accede  to  defendant's 
demand  held  no  extenuation  or  mitigation  of 
murder  of  deceased.— State  ▼.  Robertson  (Mo. 
Sup.)  528. 

There  csn  be  no  such  thing  as  manslanghter 
in  the  third  degree,  when  the  homicide  is  In- 
tentional.—State  V.  Robertson  (Mo.  Sup.)  528. 

One  who  shot  an  officer  oat  of  anger  M4 
guilty  of  no  higher  offense  than  manslanghter. 
— Vann  v.  State  (Tex.  Cr.  Aitp.)  813. 

I  8.   jLMmvlt  wltk  lateMt  to  Ull. 

Evidence  held  snffieient  to  support  conviction 
<rf  auanlt  with  intent  to  murder. — Freeman  t. 
SUte  CCex.  Ot.  App.)  17. 

Defendant,  in  prosecution  for  assanit  to  com- 
mit murder,  held  guilty  Of  no  higher  offense 
than  simple  assanit.— Wright  v.  State  (Tex. 
Gr.  App.)  809. 

I  4.   Ezevasble  ov  Jutiflabla  hoailoid*. 

Tnstmction  in  homicide  prosecution  as  to  right 
of  self-defense  held  error.— Tompktna  v.  Com- 
monweaith  (Ey.)  712. 

In  a  prosecutiou  for  mnrder,  In  whldi  defend- 
ant claimed  that  he  shot  deceased  becnnse  the 
latter  had  seduced  defendant's  sister,  an  In- 
struction that,  though  the  jury  might  believe 
that  the  deceased  had  done  so,  this  would  not 
justify  the  defendant  in  lying  in  wait  to  shoot 
deceased,  was  correct.  — State  t.  Hicks  <Mo. 
Snp.)  S^. 

One's  right  to  self-defense  is  unaffected  by 
the  relative  strength  and  sixe  of  the  parties, 
where  the  weapons  need  w«e  six-shooters. — 
Vann  v.  State  (Tex.  Cr.  App.)  813. 

One  fteld  entitled  to  resist  an  arrest  made  is 
a  threatening  and  menacing  manner  to  the  ex- 
tent of  taking  life.  If  necessary  to  save  life.— 
Vann  t.  State  Cl^ex.  Cr.  App.)  SIS. 


One  attacked  by  a  policeman.  Independent  of 
any  attempt  to  arrest,  bad  the  same  right  to 
defend  as  against  a  private  IndiTidnal.— Vann 
V.  State  (Tex.  Cr.  App.)  818. 

To  Gonstitnte  provoking  the  difficulty,  ac- 
cused must  have  said  or  done  something  wIUl 
intent  to  bring  about  the  difficulty.— Vann  t. 
State  O^ex.  Gr.  App.)  818. 

I  S.    ladletmemt  and  InformmtloB. 

Objection  to  information  ciurging  mnrder  held 
untenable.— State  v.  Robertson  (Mo.  Sup.)  528. 

Allegation  of  information  and  proof  consid- 
ered, in  prosecution  for  murder,  and  held  not 
to  show  varlsnce. — State  t.  Robertson  (Mo. 
Sup.)  528. 

I  6.  Bvldemee. 

In  a  prosecution  for  murder,  evidence  held 
admissible  to  show  motive,  though  showing  pre- 
vious crime.- Bess  v.  Commonwealth  (Ky.)  349. 

Evidence  In  bomidde  prosecution  to  rebnt 
states  evidence  of  motive  AeM  Iinproperly  ex- 
clnded.  Ky.  St.  1809.  {  1158.— Tompkins  t. 
OmmODwealth  (KyO  712. 

In  a  prosecution  for  homicide,  evidence  of 
ordinance  of  town  of  which  defendant  was  mar- 
shal held  inadmissible,  where  defendant  did  not 
claim  to  arrest  deceased  under  such  ordinance. 
—Davis  T.  Commonwealth  (Ky.)  1101. 

Bvidence  ccmsldered,  and  held  to  show  mur- 
der in  the  first  degree. — State  v.  Robertson 
(Mo.  Sup.)  528;  SAme  v.  Dunn  (Mo.  Sup.)  848. 

On  prosecution  for  mnrder,  the  contention 
that  it  was  a  physical  impossibility  for  de- 
fendant to  have  killed  deceased,  as  claimed  by 
witnessee,  Md  without  merit. — State  v.  Dunn 
(Mo.  Sup.)  848. 

On  prosecution  for  murder,  evidence  held  not 
to  show  such  Insanity  as  constitutes  a  defense, 
—State  T.  Dunn  (Mo.  Sup.)  848. 

On  prosecution  for  murder,  evidence  ftsld  suf- 
ficient to  show  that  defendant  was  intoxicated 
At  the  time  of  the  crime. — State  v.  Dunn  (Mo. 
Sup,)  848. 

In  a  prosecution  for  homicide,  e(vidence  con- 
sidered, and  kM  to  make  out  a  ease  of  self- 
defense.— ChamUess  T.  State  (Tex.  Or.  App.)  2. 

On  a  prosecution  for  murder,  evidence  held 
to  lay  a  snffldent  predicate  for  the  admissi<m 
of  decedent's  dying  declaration. — Crockett  v. 
State  (Tex.  Or.  A.pp.)  4. 

On  a  prosecution  for  murder,  evidence  as  to 
ft  statement  by  some  one  that  decedent  would 
kill  defendant  held  Inadmissible  on  the  issoe  of 
selt-^ense.— Otoek^  State  (Tex.  Or. 
App.)  4. 

On  a  prosecution  for  murder,  evidence  as  to  a 
statement  by  some  one  that  decedent  would  kill 
defendant  held  Inadrolssibte  to  reduce  the  of- 
fense to  manslanghter^Oroekett  t.  8tat»  (Tex. 
Ci.  App.)  4. 

On  a  prosecution  for  homidde,  testimony  of 
threats  by  defendant  held  not  objectionable  as 
not  referring  to  decedent.— Holloway  v.  State 
(Tex.  Cr.  App.)  14. 

Etvtdence  on  the  trial  of  defendant,  dtai^^ed 
with  the  mnrder  of  ber  child,  heU  suffident  to 
establish  thst  the  dead  body  of  a  child  found  in 
a  certain  place  was  the  body  of  tiw  child  alleged 
to  have  been  killed.— Johnson  t.  State  (Tex.  Cr. 
App.)  15. 

Bvideuce  in  a  prosecution  for  homicide  held  to 
sustain  a  conviction  of  manslaughter.— Allen  v. 
State  (Tex.  Cr.  App.)  218. 

Sring  declaration  of  decedent  held  admissible, 
athews  v.  State  (Tex.  Cr.  App.)  218. 

Evidence  in  prosecution  tOr  mnrder  consid- 
ered, and  Aeld  snffldent  to  support  a  conviction 
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for  mnrder. — Fngett  r.  State  (Tw.  Or.  Avp.) 

461. 

Id  a  proeecution  for  manslaughter,  evidence  of 
threats  by  defendant's  brother  against  deceased, 
prior  to  the  UlUag,  held  admisBible.— Bakar  t. 
State  (Tex.  Gr.  App.)  618. 

Evidence  \eld  to  Justify  a  conviction  of  as- 
SBolt  with  intent  to  murder.— Bell  State  (Tex. 
Or.  App.)  787. 

Evidence.  heUi  insufficient  to  show  that  an 
assault  was  with  a  deadly  weapon. — Cage  v. 
State  (Tel.  Cr.  App.)  806. 

In  a  prosecution  for  homidde,  evidence  ex- 
amined, and  Aeld  not  to  raise  the  iasue  of  aelf- 
defense.— Sparks  t.  State  CSex.  Gr.  App.)  811. 

I  7.  Trial. 

In  prosecution  for  homidde,  instruction  on 
evidence  admitted  for  partlcofar  pnrpoae  ketd 
BO  ambiguous  as  to  be  erroneouB.— Besa  t.  Com- 
monwealth (Ky.)  S49. 

Under  Rev.  St.  1880,  8  3477,  and  Rev.  St. 
1899,  i  2627,  ktld  error,  on  a  prosecution  for 
homidde.  to  refnee  to  charge  on  manslaughter 
in  the  fourth  degree^SUte  v.  Weakly  (Mo. 
Sup.)  626. 

Objection  to  charge,  in  prosecution  for  mur- 
der, held  nnteDable.--State  v.  Robertson  (Mo. 
Sop.)  528. 

In  a  prosecution  for  murder,  charge  as  to 
iKinging  on  difficaltyAeld  not  emmeoua. — State 
T.  Hicks  (Mo.  Sup.)  639. 

On  a  prosecution  for  murder,. an  instmction 
on  the  issue  of  self-defense  held  not  erroneous.— 
Crockett  v.  State  (Tex.  Or.  App.)  4.  ■ 

In  assault  with  intent  to  murder,  charge  on 
self-defense  AeM '  erroneously  Qualified  by  refer- 
ence to  provoking  the  difficulty. — Drake  T.  State 
(Tex.  &.  Anh)  7. 

Where,  on  a  prosecution  for  homicide,  there 
was  evidence  tending  to  show  that  defendant 
was  at  the  time  of  the  homicide  nnder  the  in- 
fluence of  liquor,  it  was  not  error  to  charge  on 
temporary  insanity  caused  by  recent  use  of  ar- 
dent aj^rlts.— Holloway  v.  State  (T^  Cr.  A^.) 
l4. 

On  a  prosecution  for  murder,  an  instruction 
on  the  law  of  prindpals  held  properly  refused.— 
Johnson  v.  State  (Tex.  Cr.  App.)  15. 

On  a  prosecution  for  murder,  an  instmctioD 
that,  if  defendant  was  an  accomplice,  she  could 
not  be  convicted,  ketd  properly  refnaed  under  the 
evidence.— Johnson  v.  State  (T^.  Cr.  App.)  15. 

Evidence  of  defendant  held  to  make  a  case  of 
a^ravated  assault,  which  should  have  been  sub- 
mitted to  the  jury.— Carlisle  v.  State  (Tex.  Cr. 
App.)  213. 

On  a  proeecntion  for  murder,  an  instmctlm 
that  the  instrument  by  which  the  homicide  was 
committed  should  be  taken  into  consideration 
hOd  emmeona.— ^ivey  v.  State  (Tex.  O.  App.) 
444. 

On  a  prosecution  for  murder,  evidence  as  to 
what  accused  had  said  to  physician,  who  had 
pronounced  him  insane,  Jieltl  competent. — Spiv- 
ey  v.  State  (Tex.  Cr.  App.)  444. 

Instruction  as  to  murder  in  the  second  degree 
held  erroneous.— Spivey  v.  State  (Tex.  Cr.  App.) 
444. 

In  Mttsecntion  for  murder,  evidence  held  not 
to  call  for  Instruction  on  acts  and  conduct  of 
absent  conspirators.— Kipper  v.  State  (Tex.  Cr. 
App.)  611. 

In  a  prosecution  for  murder,  evidence  held 
not  to  call  for  instruction  on  murder  in  the  sec- 
ond degree.— Ktoper  t.  State  (Tex.  Cr.  App.) 
611. 

In  a  prosecution  for  murder,  evidence  held 
not  to  call  for  Instruction  on  assault  with  in- 


tent to  mntdar.  — Kipper  t.  Btate  (Toe  &. 

App.)  611. 

Instruction,  in  manslaughter,  on  right  to  re- 
sist Illegal  arrest,  Aeld  not  defective,  because 
failing  to  define  the  term  "f<Hrce."— Montcomay 
T.  State  (l>x.  Cr.  Aiv>  788. 

In  [ffosecution  for  homicide  committed  In  re- 
sisting  an  illegal  arrest,  instruction  on  duty  to 
retreat,  nnder  Pen.  Code  iSOL  art  678.  Md 
unnecessary. — ^Uontgomerr  t.  State  n^ex.  Cr. 
App.)  788. 

In  B  prosecution  tot  hon^lde,  a  diuse  on 
self-defense  Aeld  insuflSdent.— Gamer  t.  Stete 
(Tex.  Cr.  App.)  797. 

Where  defendant  claimed  that  deceftsed  died 
from  disease,  and  not  aa  the  result  of  a  wound 
inflicted  on  him  by  defendant,  It  was  the  dut.r 
of  the  court  to  charge  tJie  lav  specificallr  as 
applied  to  audi  conteiition.-^anw  t.  Statt 
(l%x.  Or.  App.)  797. 

In  a  prosecution  for  homidde,  an  instmction 
on  manslaughter,  defining  adequate  caose  to 
consiBt  of  an  assault  and  battery  cansiiis  de- 
fendant pain  "and"  bloodahed,  Md  mat.— 
Qamer  v.  State  (Tex.  Gr.  App.)  787. 

In  prosecution  for  homidde.  Md,  on  the  evi- 
dence, proper  not  to  diarge  on  protectioB  oC 
property  in  case  of  disputed  ownership.— Jonei 
V.  State  (Tex.  Cr.  App.)  802. 

In  a  prosecution  for  assault  with  intent  to 
murder,  evidence  examined,  and  Md  anfflcieLi 
to  raise  the  issue  of  aggittvated  assault,  a 
charge  on  which  shonld  nave  been  siTCB.- 
Spiller  T.  State  (Tex.  Cr.  App.)  808. 

One  accnsed  of  mnrder  Md  entitled  to  a 
charge  on  manslaughter,  nnfett««d  by  a 
charge  on  provocati(m  with  the  an»arent  in- 
tention to  kill.— Vann  t.  SUto  (Tex.  Cr.  App.) 

813. 

A  charge  on  provoking  the  difflculty  shonld 
state  what  constitutes  provoking  the  difficulty. 
— Vann  v.  State  (Tex.  Or.  App.)  813. 

One  accused  of  murder  Md  mtitled  to  a 
charge  on  self-defense,  without  rttenacK  to 
the  law  on  provoking  the  dlfflfmlty. — Taun  v. 
State  (Tex.  Or.  App.)  833. 

Au  instruction  held  objectionable  aa  reqoit^ 
lug  jury  to  find  affirmatively  that  an  officer, 
killed  in  attempting  an  arrest,  did  not  attempt 
it  in  good  faith.--Vanji  t.  Stete  flCex.  Cr. 
App.)  813. 

I  8.    New  triAL 

Newly  diseoTued  cnmnlatlTe  evidenoe  of  de- 
fendant's iusanil?  does  not  req^re  tiie  grant- 
ing of  a  new  trial  In  a  mnrder  case^— Mathevii 
V.  Stete  (Tex.  Cr.  App.)  218. 

S  9. '  Appeal  ud  error. 

In  a  prosecution  for  murder,  an  instmction  ea 
the  law  of  self-defense,  when  the  erldoice  was 
insuffident  to  raise  such  issue,  was  harmless 
to  defendant— State  v.  Hicks  (Mo.  Sap.)  539. 

The  propriety  of  admitting  dying  dedaratioas 
cannot  be  reviewed,  in  the  absence  of  a  bifi  of 
exceptions.— Mathews  v.  Stete  (Tex.  Gr.  App.) 
218. 

Any  error  in  a  charge  on  express  malice  is 
a  prosecution  for  homicide  is  rendered  harm- 
less by  a  conviction  of  murder  in  the  second 
degree.— ^larks  t.  Steta  CTex.  Cr.  Appt)  SU. 

HOUSEBREAKINa 

See  "Borglarr.** 

HOUSEKEEPER. 

See  "Homestead,"  1 1. 
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HUSBAND  AND  WIFE 

See  "Divorce";  "Marriage." 

Action  for  Trrongbil  deatb  of  husband,  see 

"Death."  1  L 
Gompetency  as  vttnewM,  aee  *'Wtai«8Me,*'  fif 

2.  4. 

FraQdalent  coDveyances  between,  aee  "Fraodv- 
lent  ConveyaDcea,"  f  1. 

Homestead  ri^ti,  Bea  "Homestead,"  f  1. 

Becord  of  deed  of  huebana  and  wife  acknowl- 
edged by  wife  alone  as  notice,  aee  "Vendor 
and  Purchaser,"  S  5. 

Right  of  trustee  of  estate  of  married  woman  to 
charge  expenses  of  family  against  her,  see 
"Trasts,*'  I  3. 

Rights  of  sorriTor,  aee  "Exccators  and  Admin- 
iatraton,"  1  3. 

S  1.    Wlfa'a  sapmrftte  Mt«t«. 

A  married  woman  is  boand  by  the  covenanta 
In  her  deeds  to  her  separate  property. — Mc- 
Ouigao  V.  Gaines  (Ark.)  52. 

Rot.  St.  1896,  art.  2970,  held  not  to  render  a 
wife  liable  for  services  in  nursing  her  hasband, 
though  contracted  for  by  bCT.— Flaunery  t.  CUd- 
gey  (Tex.  Civ.  App.)  1034. 

i  S.  AQtlons. 

An  action  fbr  Berrices  rendered  sobstantially 
all  by  the  wife  sfaonld  be  brought  hy  her  alone, 
tinder  Bev.  St.  1889,  H  6864.  6869,  relating  to 
rights  of  married  women.— Lillard  t.  Winon 

(Mo.  Sop.)  74. 

In  an  action  by  a  husband  for  loss  of  Berrices 
occasioned  by  injury  to  his  wife,  verdict  held 
not  excessive.— Tandy  v.  St.  IjOuIb  Transit  Co. 
(Mo.  Sap.)  994. 

In  an  action  by  a  hnsband  for  loss  of  wife's 
services,  etc.,  occasioned  by  injuries  to  her,  in- 
struction as  to  measnre  of  damages  held  not  er- 
roneous.—Tandy  T.  St. -liouis  Transit  Co.  (Mo. 
Sap.)  994. 

I  3.    Oommimity  property. 

To  authorize  a  suit  by  heirs  to  recover  prop- 
erty belonging  to  the  estate  of  a  decedent,  they 
must  allege  and  prove  that  there  is  no  admin- 
istration and  none  necessary.- Hylie  v.  Stam- 
mire  (Tex.  CHt.  App.)  626. 

The  rents  of  a  married  woman's  separate  es- 
tate are  commnnity  property,  and,  where  aa- 
signed  as  security  by  husband  and  wife  for  the 
former's  debt,  are  not  discharged  by  an  exten- 
sion  of  time  of  payment  given  to  the  hosband.— 
De  Berrera  v.  Frost  (Tex.  Civ.  App.)  637. 

Land  conveyed  to  a  wife  held  presumably 
community  property. — Flasnery  v.  Chidgey 
(Tex.  Civ.  App.)  1034. 

On  issue  as  to  whether  certain  lands  were 
community  property,  the  presumption  that  they 
were  Aefo  '  rebutted.— Thayer  v.  Clarke  (Tex. 
Oiv.  App.)  1060. 

Personal  property,  acquired  during  marriage, 
is  presumed  to  have  been  earned  by  one  or  the 
other,  or  both,  members  of  the  community.- 
Thayer  v.  Clarke  (Tex.  Civ.  App.)  1050, 

Texas  lands,  acquired  during  marriage,  are 
presumed  to  be  community  property,— Thayer 
T.  Clarke  <Tex.  Ov.  App.)  1050. 

HYPOTHETICAL  QUESTIONS. 

To  experts,  see  "Criminal  Law,"  i  9;  "Evi- 
dence." I  11, 


IDEM  SONANS. 


See  "Names.** 


IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law."  S  6. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  |{  6-10. 

IMPLIED  CONTRACTS. 

See  "Ooyenants,"  |  1. 

IMPRISONMENT. 

Bee  "Bail";   "False  Imprisonment." 
Haiwas  corpus,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

Allowance  or  recovery  of  compensation,  see 
"Ejectment,"  S  3. 

liens,  see  "Mechanics'  Uens." 

Public  improvements,  see  "Municipal  Corpo- 
rations," S  6. 

IMPUTED  NEGLIGENCE 

See  "Negligence,**  S  2. 

INADEQUATE  DAMAGES. 

See  "Damages,"  |  3. 

INADEQUATE  REMEDY  AT  LAW. 

A|  ^und  for  relief  in  equity,  see  "Judgment,** 

INCEST. 

An  Indictment  by  cfaa^ng  incest  between 
defendants  does  not  charge  the  woman  to  be 
the  man's  accomplice.— Tate  v.  State  (Tex.  Cr. 

App.)  793. 

Even  if  the  joint  indictment  of  the  man  and 
woman  for  incest  is  tantamount  to  alleging  her 
consent,  the  state  may,  on  his  trial,  prove  that 
she  did  not  consent— Tate  T.  State  (Tex.  Cr. 
App.)  793. 

Under  the  evidence  on  a  prosecution  for  in- 
cest, held,  that  the  woman  was  clearly  an  ac- 
complice, so  as  to  require  corrolK>ration  of  her 
testimony.— Tate  t.  State  (Tex.  Cr.  App.)  793. 

On  a  prosecution  for  incest,  heU  that  a  cer- 
tain charge  as  to  what  would  make  the  woman 
an  accomplice  sliould  have  been  given.~Tate  T. 
State  (Tex.  Cr.  App.)  793. 

INCORPORATION. 

See  "Municipal  Ccteporations,**  1 1;  - 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  {  2. 

INDEBTEDNESS. 

Of  testator,  see  "Wills,"  S  4. 

INDEMNITY. 

See  "Guaranty";  "Fxindpal  and  Surety.** 

In  an  acticm  for  the  breadi  of  a  landlord's 
agreement  to  fowe  •  pasture,  the  tenant  Md 
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entitled  to  recorer  the  amount  paid  him  to 
mdemoify  an  adjoining  owner  for  injuiies  to  his 
crop  br  me  tenant's  cattle.— Schenk  t.  Forrester 
(Mo.  App.)  332. 

Where  a  landlord  warranted  the  snfficiency  of 
a  fence  sarrounding  a  rented  paeture,  he  was 
not  entitled  to  notice  to  repair  as  a  condition  of 
his  liability  for  damages  suBtained  by  defects 
in  the  fence. — Schenk  t.  Forrester  (Mo.  App.) 
332. 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury." 

Defects  in  indictment  nonnd  for  arrest  of  judg- 
ment, see  "CriminalXaw,"  8  20. 

Service  of  copy  on  accneed,  see  "Criminal  Law/' 
I  13. 

Against  particttlar  clatset  QfpcwUe$. 

Mnnicipal  officers,  see  "Mnnldpal  Oorporatlona,** 
I  4. 

For  parUcular  {^ffefueg. 
See  "Bnrglary,"  6  2;  "Embezslement";  "False 
Pretenses";  "Qaming,"  1 1;  "Homicide,"  }  5; 
"Incest":  "Larceny"  8  1;  "Libel  and  Slan- 
der," 8  i 

Payment  of  wages  in  nonnegotiable  orders,  tee 

"Master  and  Servant,"  {  1. 
Violation  of  election  laws,  see  "Elections,"  S  !■ 
Violation  of  liQnor  laws,  see  "Intoxicating  Liq- 
uors," f  B. 

f  1*   Formal  nanlsltM  of  Imdloteient. 

An  Indictment  b^jnnlng.  "In  the  name  and 
'  aotfaority  of  the  state"  is  not  Insnfficleot  tor 
e  omission  of  the  word  "the"  between  the 
words  "by"  and  "anthority." — Brown  t.  State 
(Tex.  Or.  App.)  12. 

8  B>    Filiac  and  formal  requisites  of  Im- 
f  orUatlaa  or  aomplalBt. 

The  denial  of  a  motion,  made  before  Terdlct, 
to  qnash  an  Information  for  felony,  not  verified 
by  the  oath  of  the  prosecuting  attorney,  or 
some  person  competent  to  testify,  or  supported 
affldavit,  as  required  1^  Rev.  St  1890,  | 
2477.  as  amended  by  Act  liUrch  13.  1001,  heid 
error.— State  t.  Bonner  (Mo.  Sop.)  468. 

Under  Laws  1901,  PP>  188.  139,  relative  to 
the  verification  of  informations,  an  information 
held  a  substantial  compliance  with  the  statute.— 
State  T.  Hicks  (Mo.  Sap.)  539. 

An  information,  not  verified  as  required  by 
Rev.  St.  1899.  88  2476-2478,  as  amended  by 
Laws  1901.  pp.  138.  139.  AeM  insufficient.— 
State  T.  Baldi  (Mo.  Sup.)  547. 

A  complaint  on  which  an  information  is  based 
is  inaufficient,  it  stating  merely  that  comj;»lain- 
ant  has  good  reasun  to  believe. — ^Tompkins  v. 
State  (Tel.  Or.  App.)  800. 

I  3*  RaqvisltoB  amd  ■nfleioBoy  of  Me«« 
■atloB. 

Where  an  infonnation  charged  an  aasault  on 
A.,  it  was  error  to  charge  that  defendant  would 
be  guil^  if  he  assaulted  A.,  B.,  or  C— State  T. 
Moore  mo.  Sup.)  522. 

Indictment  for  assaulting  election  officer, 
drawn  under  Act  May  31,  1895,  8  SO  (Laws 
1895,  p.  40),  held  good  against  demurrer,  not- 
withstanding repeu  of  statute  by  I«wb  1899, 
p.  179.— State  t.  Murpbj  ^o.  ^p.)  1S7. 

In  all  prosecutions  for  felonies,  everything 
constituting  the  offense  must  be  pleaded  with 
certainty.— State  v.  Gassard  (Mo.  App.)  473. 

I  4.   Jolvder  of  partlest  offenses*  and 
eonnts,  dnpllolty,  and  election. 

Indictment  for  setting  up  faro  bank  lield  not 
doplicitous,  under  Cr.  Code  Prac.  $  124,  relative 
to  indictments.— Miller  t.  Commonwealth  (Ey.) 
682. 


In  a  prosecution  for  a  misdemeanor,  the  state 
cannot  be  compiled  to  elect  between  coonts. — 
Daniels  v.  State  (Tex.  Gr.  App.)  215. 

8  6.  Am«dmemt. 

Allowing  the  filing  of  an  amended  information 
is  discretionary,  and  the  appellate  court  will 
not  interfere,  unless  defendant  has  beeti  de- 
prived of  some  constitutional  right  or  substan- 
tial privilege.— State  v.  Pysch^r^o.  Sop.)  836L 

Allowing  filing  of  third  Information  Md  prop- 
er, both  at  common  law  and  under  Bev.  St. 
1890,  8  24S1.  notwithsUuding  section  2641.— 
State  T.  Fyscher  (Mo.  Sup.)^6.  ' 

8  6.    Issves,  proof,  and  Tarlanoa. 

An  information  in  the  language  of  the  stat- 
ute, creating  a  statutory  offense,  and  which  sets 
forth  all  the  facts  constituting  the  offenae^  is 
snffidenL— State  v.  Kentner  (Bio.  Sup.)  522. 

INFANTS. 

See  "Adoption";  "Guardian  and  Warf*;  •'Par- 
ent and  Child." 

Contributory  negligence  on  part  of  diUdren,  see 
"Negligence,"  S  2. 

Custody  and  support  on  divorce  of  parenta,  aee 
"Divorce,"  8S  3,  4. 

Exemption  from  operation  of  statute  of  limita- 
tions, see  "limitation  of  Actions,"  I  2. 

Subject  and  title  of  acts  relating  to  neslocted 
and  delinquent  cfalidien,  aee  "Statatea^"  1  3. 

8  1*    Onstodv  and  proteotloa. 

Act  March  23,  1906  (Sess.  Acts  1903,  p.  213). 
is  not  invalidated  by  Its  fsiloie  to  provide  for 
separation  of  aec^ectod  from  delinqnoit  ddl- 
dren.— Bx  parte  Lorlng  (Ho.  Sop.)  SOS. 

8  2.   Prop«rtr  and  oonTeranees. 

Under  Civ.  Code,  8  498,  the  court  had  no  jo- 
risdiction  to  order  a  purchaser  of  trust  prop- 
erty, where  part  of  the  beneficiaries  were  in- 
fants, to  pay  the  price  to  the  trustee,  and  the 
infants  were  not  devested  of  title  thwebj.— 
Bullock  V.  GodgeU  (Ky.)  1126. 

The  rule  of  caveat  emptor  Md  to  apply  to  a 

Surchaser  at  judicial  sale  of  infanta  ptopertr.— 
;ullock  V.  OudgeU  (Ej.)  1126. 

8  3.  Aotlona. 

Under  Civ.  Code,  88  92,  118,  where  Inbnt  im- 
properly appealed  in  nis  own  name,  bat  no  ob- 
jection wss  made  until  submission,  or  before  a 
motion  to  affirm  as  a  delay  case,  the  defect  held 
waived.— Ramsey  v.  Keith's  Adm'r  (Ey.)  633. 

Under  Code,  8  35,  an  appeal  by  an  infant  most 
be  taken  by  his  guardian  ad  lit«n.— Ramsey  v. 
Keith's  Adm'r  (Ky.)  693. 

In  a  suit  under  a  statute  by  a  widow  for 
wrongful  death  of  her  husband,  Jbeld,  that  b» 
child  had  not;  by  a  strict  constraction  of  the 
petition,  been  made  a  party  plaintiff.— Jones  v. 
Kansas  Olty,  Ft  S.  &  M.  B.  Go.  (Mo.  Snp.) 
890. 

The  mere  knowledge  of  a  minor  of  the  pen- 
dency of  a  anit  against  her  does  not  preande 
her  from  thereafter  attacking  the  Judgment 
rendered  in  the  suit.— Stephens  T,  ]^wttt  (Tex. 
Civ.  App.)  229. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
fonnation." 

IHHERITANCL 

See  "Descoit  and  Distribation." 
Br  adopted  children,  aee  "Adoption.* 
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INJUNCTION. 

GoDdaiiTenem  and  effMt  of  jadgmoiL  Me 

"JudgmeDt,"  17. 
Joinder  of  actioM  for  injunction  and  for  dam- 
ages, see  "Action,"  SI. 

Seatrainlng  particular  acts  or  prooMcHng*. 
See  "Nuisance,"  SS  1.  2. 

Enforcemeot  of  ordinance,  see  "Municipal  Oor- 

porations,**  I  8. 
Maintenance  of  dramshop,  see  "Intoxicating 

Liquors,"  §  3. 
Obstruction  of  highway,  see  "Highways,"  S  4. 
Proceedings  in  court  of  same  state,  see  "Courts," 

i  4. 

Sale  of  trust  property,  see  "Trusts^"  |  4. 

I  1.   Svbjeets  of  protevUm  axd  tcIM. 

Injunction  will  not  issue  on  a  charge  that  de- 
fendant justice  of  the  i>eace  was  unlawfully 
couspiring  to  issue  warrsnta  to  arrest  plaintiff's 
employes  for  trespass.— LouisTille  A  K.  fi.  Co. 
T.  BarraU  (Ky.)  IU7. 

IN  PAIS. 

Batoppel,  AM  "BrtoppeV  |  1. 

INSANE  PERSONS. 

lustractloni  M  to  insanity  of  accued,  see 
"Criminal  Law,"  I  18;  ^'Homicide."  |  7. 

Mewly  discovered  evidence  of  insanity  'of  accus- 
ed ground  for  new  trial,  see  "Homicide,"  { "8. 

INSANITY. 

As  defense  to  action  for  slander,  see  "LltMl  and 

Slnnder,"  S  1. 
Instructions  as  to  insanity  of  accused,  see 

"Criminal  IfSw,"  S  18;  "Homicide,"  S  7. 
Newly  discovered  evidence  of  insanity  of  accus* 

ed  ground  for  new  trial,  see  "Homicide,"  |  8. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy." 

Of  corporation,  see  "Corporations,"  |  4. 
Of  fraudulent  grantor,  see  "Fraudulent  Gonvey- 
ances,"  |  1. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  i  5. 
In  (Timinal  prosecutions,  see  "Criminal  Imw," 
S  18;  "Homicide,"  J  7. 

INSURANCE. 

I>epartore  In  pleading,  see  "Pleading,"  |  S. 
Grants  of  special  privileges  to  fraternal  Insur- 

BDce  companies,  see    Constitutional  Law," 

9  6. 

Partial  invalidity  of  act  relating  to,  see  "SUt- 

utefi,"  S  !■ 

Secondary  evidence  as  to  loss  under  Insurance 

policy^  see  "Bvideuce,"  fi  5. 
Stipulations  in  action  on  mutual  benefit  Insnr- 

ance  certificate,  see  "Stipulations." 

f  1.   IwnumsM  oompABlM. 

Officers  of  au  insurance  association  Md  to  bo 
without  power  or  authority  to  fix  thrir  com- 
pensation.—Quintance  T.  Fanners'  Mat.  Aid 
Ass'n  (Ky.)  1121. 

i  S.    launritaee  asents  and  bvokevs. 

Subagents  of  a  general  insurance  agent  A«Id 
autboriaed  to  bind  the  insurer  by  the  accept- 
ance of  pest-duo  premiums  after  a  loss  had  been 
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Incurred,  and  thereby  estop  Insurer  from  in- 
sisting on  a  forfeiture.— -,2!tDa  Life  Ins.  Co.  v. 
Fallow  CTenn.)  987. 

'  I  3.    Imsnrablo  Intureat. 

,  A  woman  held  to  have  an  Insurable  Interest  in 
]  the  life  of  a  man  who  supported  her,  independ- 
i  ent  of  the  validib'  of  her  marriage  to  him. — 
I  Scott's  Adm'r  v.  Scott  (Ky.)  1122. 

I  4.   Forfaltvzo  of  p^Uey  for  teoMk  of 
proaalssovy   WKmutty*  eorenjuit, 
I  or  condition  snbaeaveat. 

I  Insured  cannot  complain  that  a  certificate  of 
health,  sent  to  the  company  for  the  purpose  of 
having  the  policy  revived,  was  kept  six  days 

I  and  then  returned  not  approved. — Fidelity  Mut, 

j  Life  luR  Co.  T.  Price  (Ky.)  384. 

'  Forfeiture  of  a  life  policy  for  nonpayment  of 
i  the  annual  premium  held  not  waived  for  the 
I  whole  year  oy  extension  for  four  months  of 
'  time  of  paymoit.— Fidelity  Mat  life  Ins.  Co. 
T.  Price  ^y.)  884. 

The  statutory  proTblon  that  no  Insurance 

company  shall  maae  any  contract  of  insurance 
or  agreement  as  to  such  contract  other  than 
In  the  policy.  Md,  it  making  void  the  conditions 
of  an  extension  of  time  of  payment  of  iwe- 
miums,  to  also  make  void  the  agreement  for 
extension.— fidelity  Mut.  Life  Ins.  Co.  t.  Price 
(Ky.)  384. 

A  provision  requiring  assured  to  keep  a  set 
of  books  held  not  complied  with  by  hooka  of 
others  showing  the  same  facts. — Rives  v.  Fire 
Ass'n  of  Philadelphia  (Tex.  Civ.  App.)  424. 

Assured  held-  not  excused  from  producing 
books  required  by  his  policy,  bj  their  destruc- 
tion through  his  negligence.— Rives  v.  Fire 
Ass'u  of  Philadelphia  (Tex.  OIt.  App.)  424. 

A  person  field  guilty  of  negligence  who,  by 
his  failure  to  store  them  in  a  safe,  permitted  a 
set  of  books  required  by  his  fire  Insurance  pol- 
icv  to  be  bnrned. — Rives  v.  Fire  Aag'n  of  Fhll- 
adelphia  (Tex.  (Xv.  App.)  424^ 

i  5.  Sstoppal,  wniTor*  or  ma^tmvxtM 
mSaetiac  aickt  to  avoid  ov  for* 
felt  v^Sbj, 

An  insurance  company,  by  paying  the  insur- 
ance after  knowledge  of  the  frand  inducing  it  to 
issue  the  policy,  ratifies  the  contract,  and  can- 
not afterwards  recover  the  money  paid.— New 
York  Ufe  Ins.  Co.     Hord  (Ky.)  sSo. 

Forfeiture  of  a  life  policy  for  nonpayment  of 
a  note  for  a  premium  hem  not  waived  by  de- 
mand of  payment  after  maturity,  accompanied 
by  a  certificate  of  health  showing  forfeiture  was 
dalmed.— Fidelity  MnL  Life  Ins.  Co.  v.  Price 
(Ky.)  884. 

A  general  agent  of  an  insurance  company, 
having  general  authority  to  waive  a  forfeiture 
for  nonpayment  of  premiums,  Asid  authorized 
to  waive  such  conditions,  though  the  policy  pro- 
vided to  the  contrary,  and  declared  that  no 
waiver  should  be  binmng,  unless  signed  by  cer- 
tain officers  of  the  company. — ^tna  Life  Ins. 
Co.  V.  Fallow  (Tenu.)  937. 

Where  preminms  on  an  accident  policy  were 
paid,  after  they  became  due,  on  the  date  they 
were  called  for  by  insurer's  agent,  accordiufi 
to  a  previous  uniform  course  of  dealing  between 
the  parties,  insurer  was  estopped  to  deny  lia- 
bility on  the  ground  that  the  premium  bad  not 
been  paid  prior  to  the  accident.— .Sltna  Life 
Ins.  Co.  T.  Fallow  (Tenn.)  93T. 

1  6.  Extent  of  loos  uA  lUUUtir  of  im* 
surer. 

Rev.  St.  1890,  ff  7969,  7970,  relative  to  con- 
clusive character  of  amount  of  insurance  repre- 
senting value  of  property,  held  applicable  to  case 
of  equitable  title  to  realty.— Bode  v.  Firemen's 
Ins.  Oo.  of  Newark  (Mo.  App.)  11& 
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I  7.  Aetlna  om  p«Uol«i. 

EvideDce  held  iDsufflcient  to  show  waiver  of 
a  condition  In  a  fire  insurance  poller  .—Hartford 
Blre  Ins.  Oo.  t.  Enoch  (Ark.)  880. 

Bnrden  held  to  be  on  iosored  to  show  waiTer 
of  a  condition  of  a  fire  insurance  polic?. — Hart- 
ford Fire  Ins.  Go.  t.  Enoch  (Ark.)  89». 

In  action  on  fidelity  bond,  defendant  held  en- 
titled to  RO  to  jury  on  issue  of  plaintifTs  doe 
care  to  ascertain  truth  of  statement  made  as 
preliminary  to  issnancti  of  bond.— United  States 
Fidelity  &  Gnaranty  Oo.  of  Blackly.  Hurst  & 
Co.  (Ky.)  709. 

In  action  on  fidelity  bond,  special  instmctioua 
sobmitting  plaintiff's  knowledge  of  his  em- 
ploye's speculations,  in  making  statement  as  te 
nis  deserving  confidence,  held  necessary.— Unit- 
ed States  Fidelity  &  Guaranty  Oo.  t.  Blackly, 
Hurst  &  Co.  (Ky.)  700. 

Rev.  St.  1809,  S  7960.  held  to  render  unnec- 
essary allegation  in  petition  on  fire  insaraiice 

Gilicy  as  to  Talne  of  property  or  of  insured's 
terest.— Bode  t.  Firemrai's  Ins.  Go.  of  Mew- 
ark  (Mo.  App.)  116. 

Petition  in  action  on  fire  Insurance  policy  held 
to  sufficiently  allege  insured's  interest.— Bode 
Firemen's  Ins.  Co.  of  Newark  (Mo.  App.)  116. 

"Where,  in  an  action  on  a  fire  insurance  policy, 
the  pleadings  admit  that  the  structure  Insured 
was  a  building,  It  will  be  regarded  as  having 
acquired  identity  as  a  bnilding,  though  not  com- 
pleted.—Bode  T.  Firemen's  Ins.  Co.  of  New- 
ark (Mo.  App.)  116. 

Pleadings  in  action  on  fire  insurance  policy 
held  not  to  present  issue  as  to  whether  insured 
had  any  interest  in  property.— Bode  t.  Fire- 
men's Ins.  Go.  of  Newark  (Mo.  App.)  116. 

S  S.    Mntnal  benefit  laawranee. 

Notice  of  sickness  of  a  member  of  a  benefi- 
ciary association  may  be  given  by  any  one 
knowing  the  facts. — Smith  t.  Sovereign  Camp 
of  Woodmen  of  the  World  (Mo.  Sup.)  862. 

Notice  of  sickness  of  a  member  of  a  benefi- 
ciary  association  held  insuffldoit,  where  it  does 
not  state  that  be  Is  unable  to^ay  Ills  dues.— 
Smith  T.  Sovereign  Camp  of  woodmen  of  the 
World  (Mo.  Sup.)  862. 

A  beneficiary  certificate,  suspended  ipso  facto 
for  the  nonpayment  of  an  assessment,  held  not 
renewable  after  death  of  the  member. — Smith 
V.  Sovereign  Camp  of  Woodmen  of  the  World 
(Mo.  Sup.)  862. 

Nonpayment  of  dues  held  to  render  void  Ipso 
facto  a  certificate  in  a  beneficiary  association.— 
Smith  V.  Sovereign  Camp  of  Woodmen  of  the 
World  (Mo.  Sap.)  862. 

A  clerk's  custom  of  acceptiajr  overdue  dues 
from  members  in  good  health  held  no  waiver  of 
prompt  payment.— Smith  v.  Sovereini  Camp  of 
Woodmen  of  the  World  (Mo.  Sup.)  802. 

Submission  to  jury  of  question  whether  no- 
tice of  sickness  of  a  member  of  a  beneficiary 
association  was*  given  held  erroneous,  where  the 
notice  relied  on  in  in.sufficient. — Smith  v.  Sov- 
ereign Camp  of  Woodmen  of  the  World  (Mo. 
Sup.)  802. 

Under  Kev.  St  1889,  SS  1896,  1408-1410, 
and  Rev.  St.  1889,  §8  2823,  2824,  held,  that  a 
foreign  beneficiary  association,  which  has  com- 
plied with  the  fitatutes  of  Missouri  relative  to 
such  associations,  is  subject  to  the  statutes  rel- 
ative to  beneficiary  associations,  and  not  to  the 
general  insurance  law. — Hudnall  v.  Modem 
Woodmen  of  America  (Mo.  App.)  84. 

One  held  not  entitled  to  recover  out  of  insur- 
ance of  deceased  payable  to  his  parents  any 
sum  incurred  in  caring  tor  him  during'his  last 
illness  and  in  bun*ing  him.- Voelker  t.  Grand 
Lodge  of  Brotherhood  Of  LocomotiTe  Firemen 
(Mo.  App.)  090. 


Evidence  held  to  sastain  finding  that  a  deceas- 
ed member  of  beneficiary  aasoaation  was  the 
,  son  of  persons  who  aooght  to  recover  on  bis 
benefit  certificate.— Voelker  v.  Grand  Lodge  of 
Brotherhood  of  Locomotive  Firemen  (Mo.  App.) 
899. 

Continuance  of  former  deiisniation  of  widow 
of  reinstated  member  of  benefit  society  as  ben- 
eficiary could  be  effected  bj  ratification  by  mem- 
ber and  acceptance  by  society  of  such  desic- 
□ation.— St.  Louis  Police  Htiiet  Aas'n  r.  Strode 
(Mo.  App.)  1091. 

Beneficiary  heir  at  law  of  member  of  fmtemal 
insurance  society  has  no  vested  ri^t  in  certifi- 
cate, and  member  may  diange  deugoatioik  of 
beneficiary. — St.  Lonis  Police  Belief  Aas'n  v. 
Strode  (Mo.  App.)  1091. 

Strict  compliance  with  rules  of  fraternal  in- 
surance society  as  to  change  of  beneficiary  is 
not  neceasary,  whoi  waived  1^  societr.— -St. 
Louis  Police  Belief  Aas'n  r.  Strode  (Mo.  App.) 
1091. 

Transaction  between  benefldaiy  in  life  petit? 
and  other  persons  held  to  have  amounted  to  a 
binding  contract,  whereby  the  others  were  en- 
titled to  the  proceeds  of  the  policy,  irrespective 
of  whether  uie  assignment  had  oompUed  with 
the  laws  of  the  insurer. — Kendall  t.  Morrlion 
(Tex.  Civ.  App.)  31. 

By-laws  of  mutual  benefit  insurance  aesoda- 
tion  held  not  to  require  publication  in  official  or- 
gan of  adopted  amendment  to  by-laws. — E<vers- 
berg  V.  Supreme  Tent  Knights  of  Maccabees 
of  the  World  (Tex.  Oiv.  App.)  246. 

Holder  of  mutual  bmefit  Inauraoce  certificate 
held  bound  by  subsequent  amendment  of  by-laws 
amplifying  defense  of  suicide. — Everst)erg  t.  So- 
preme  Tent  Knights  of  Maccabees  of  the  World 
(Tex.  av.  App.)  246. 

A  member  of  a  mutual  benefit  association 
hsld  bound  by  a  provision  of  its  by-laws  recd^ 
ing  his  certificate  void  in  case  of  self-destruc- 
tion.— United  Modems  v.  ColU^n  (Tex.  Gr. 
App.)  1032. 

Constitution  and  by-laws  of  a  mutual  benefit 
society  held  a  part  of  the  benefit  contracts  mad^ 
with  its  members. — United  Modems  y.  Collican 
(Tex.  Oiv.  App.)  1032. 

INTENT. 

Criminal  intent,  see  "Rape,"  S  2. 

In  annexing  personal   to  real   property,  see 

"Fixtures?' 

To  make  advancemoit,  ne  "Descent  and  Dis- 
tribution," I  2, 

INTEREST. 

See  'Usury.** 

Element  of  damages,  see  "Damages,"  |  1. 
Payment  in  advance  as  ground  for  discharge  of 
surety,  see  "Principal  and  Surety,**  |  2. 

On  particular  cUuaes  of  UabOUIe*. 

,  Trust  funds,  see  "TruRts,"  {  8. 

I      Peeuntary  interest  in  particular  anbjecU. 

I  Effect  as  to  credibility  of  witness,  see  "Wit- 
'    nesses,'*  {  a 

Insorable  Interest,  Me  "Insurance,"  1  8. 

I  1.    Time  Rnd  oompntatlOB. 

In  an  action  by  broker  for  commissions,  in- 
,  terest  was  properly  allowed  from  the  filing  of 
'  the  petition.— Brown  &  Bro.  v.  Lapp  (Ky.)  IW. 

In  an  action  for  breach  of  a  contract  to  par- 
chase  secondhand  rails,  the  court  fteid  to  hare 
properly  restricted  the  computation  of  interest 
on  the  damages  to  the  commencement  of  tlie 
suit.— Nelson  v.  Osl  Hiradi  &  Son^  Iron  A  Bail 
i  Co.  (Mo.  App.)  580. 
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INTERPLEADER. 

UmttatlMi  of  actions  aa  asainBt  Intomwn,  t*» 

"LhDitatloii  of  Actions,"  f  2. 

INTERSTATE  COMMERCL 

BegnlatiiHi,  aee  "Commerce." 

INTERVENTION. 

In  attacfainent  proceedings,  tee  ''Attachment," 
S  2. 

INTER  VIVOS. 

See  "Gifta,"  fi  1. 

INTESTACY, 

See  ''Descent  and  Distribatku.'* 

INTOXICATING  LIQUORS. 

Character  of  witnesHes  in  [prosecution  for  Tiola- 
tion  of  local  option  law,  see  "Witnesses,"  S  7. 

Deliberations  of  jiur  in  jffosecution  for  Tiola- 
tion  of  local  option  law,  see  "Criminal  Law," 
S  19. 

iDatrQctions  in  prosecution  for  Tiolation  of  local 

option  law,  see  "Criminal  law,"  S  18. 
Parties  to  Tiolation  of  local  option  law,  see 

"Criminal  Law,"  {  2. 
ProTince  of  court  and  jnry  in  prosecution  for 

Tiolation  of  local  optx>ii  law,  see  "Criminal 

Law,"  I  17. 

Review  of  evidence  in  prosecution  for  violation 
of  local  option  law,  see  "Criminal  Law,"  |  23. 

Weight  of  evidence  in  prosecution  for  violation 
of  local  option  law,  see  "Crimtnai  Law,"  |  10. 

{  1.   OonatltiitioiialitT'  of  aots  and  ordl- 
nuices. 

Ber.  St.  1899,  9  30S1,  prohibiting  druggists 
from  allowing  intoxicating  liquors  to  be  drunk 
on  the  premises,  held  not  void  as  an  unwarrant- 
able exercise  of  the  police  power  as  against  a 
physician  owning  a  drug  store.— State  t.  E^in- 
ney  (Mo.  Sup.)  ^2. 

S  2.    Itooal  option. 

Under  local  option  law,  the  fact  that  the  ot^ 
der  of  publication  of  order  declarine  law  in  ef- 
fect did  not  specify  particulsr  newf^paper  held 
not  to  invalidate  order.— Sinclair  v.  State  (Tel. 
Cr.  App.)  621. 

Order  of  the  commissioners'  court  declaring 
local  option  in  effect  held  not  Invalid  for  not 
stating  that  court  "opened"  the  polls.— Sinclair 
T.  State  (Tex.  Cr.  App.)  821. 

I  3.    Uoensea  amd  tans. 

Under  Rev.  St.  1889,  i  3022,  whether  peti- 
tion for  granting  dramshop  license  was  on  die 
as  required  by  Sess.  Acts  1901,  p.  142.  and 
whether  petitionen  withdrew  their  names.  Is 
a  matter  of  record,  determinable  on  certiorari. 
—Cooper  T.  Hunt  (Mo.  App.)  483. 

Certiorari  is  the  proper  method  for  determin- 
ing the  validity  of  dramshop  licenaea,  when  the 
facts  necessary  to  such  a  determination  appear 
of  record. — Cooper  v.  Hunt  (Mo.  App.)  483. 

Judicial  action  of  excise  commissioners  in 

g anting  dramshop  license  held  conclusive  as  to 
eta  found. — Cooper  t.  Hunt  (Mo.  App.)  483. 

Finding  of  excise  commlsrioner  as  to  nom- 
ber  of  persons  signing  petition  for  liquor  license 
hetd  coDclnsive  in  injunctive  proceedings,  un- 
less assailed  for  fraud.— Cooper  v.  Hunt  (Mo. 
App.)  483. 

It  must  be  presumed,  in  injunctive  proceed- 
ings, that  excise  eommisBioner  acted  on  convic- 


tion as  to  eligibilftr  o(  algnera  of  liquor  li- 
cense petition. — Cooper  t.  Hont  (Mo.  App.) 
483. 

Thwe  is  no  equity  for  injunction  against 
malntMiance  of  dramshop,  when  validity  of  li- 
cense is  de^minable  by  certiorari,  and  excise 
commlssiouer's  findings  sre  otherwise  conclu- 
sive—Oooper  T.  Hunt  (Mo.  Am.) 

Excise  commissioner  held  to  have  acquired 
jurisdiction  to  issue  dramshop  license  on  presen- 
tation of  petition  properly  signed. — Owper  t. 
Hunt  (Mo.  App.)  483. 

That  an  applicant  for  a  liquor  license  prom- 
ised [dalntiff  to  withdraw  the  same  held  no 
ground  for  eqnitaUe  relief  against  the  granting 
of  the  license. — Cooper  v.  Hunt  (Mo.  App.) 
483. 

Under  Rev.  St.  1899,  S  2997,  and  Sess.  Acts 
1901,  p.  142,  a  liquor  license  grants  Decem- 
ber 8th,  on  petition  filed  December  2d,  is  void. 
— Oooper  V.  Hunt  (Mo.  App.)  483. 

An  alleged  false  statement  made  to  petition- 
ers  for  a  dramshop  license  held  no  ground  for 
equitable  relief  agaiost  the  granting  of  the  11- 
cense.— Cooper  v.  Hunt  (Mo.  App.)  483. 

Evidence  held  not  to  justify  recovery  on  a  liq- 
uor dealer's  hand,  though  sale  was  to  a  minor. — 
TinUe  v.  Sweeney  (Tex.  Sup.)  609. 

S  4..  Offessos. 

In  a  prosecution  for  soliciting  orders  for  In- 
toxieatins  liquors,  In  violation  of  Acts  1901.  Ph 
l26,  an  instruction  that  it  was  sufficient  if  de- 
fendant's agent  took  orders  for  liquors  in  tbe 
forbidden  territory  held  error.  —  Sanderfor- 
Julian  Go.  v.  State  (Ark.)  696. 

That  one  solicits  another  to  permit  him  to 
order  whisky  for  him  htid  not  to  constitnte  a 
saie.— Whitmore  T.  State  (Ark.)  598. 

That  one  who  porchases  whisky  for  another 
pays  for  It  before  he  receives  pay  does  not  rai- 
der It  a  sale.— Whitmore  v.  State  (Ark.)  598. 

One's  guilt  as  to  makiug  a  sale  of  intoxicating 
liquor,  instead  of  a  purwase  for  another,  held 
to  depend  on  hts  own  good  ftlth.— Whitmore  t. 
State  (Ark.)  S98. 

To  purchase  whisky  for  others  without  a  li- 
cense held  not  a  violation  of  the  liquor  Ucense 
laws.- Whitmore  v.  State  (Ark.)  59a 

Under  Pen.  Code  1895,  art  185,  held,  an  in- 
struction on  a  prosecution  for  keeping  open  a 
saloon  on  election  day  need  not  state  that  it 
must  have  been  kept  open  unlawfully  and  will- 
fully.—Knox  T.  State  (Tex.  Or.  App.)  18. 

The  sale  of  intoxicating  liquors  In  a  local  op- 
tion district,  except  on  prescription  or  for  sac- 
ramental purposes,  held  a  violation  of  the  law. 
—Williams  v.  State  (Tex.  Cr.  App.)  215. 

That  defendant  boufrht  whisky  from  A.  prior 
to  application  to  defendant  from  B.,  and  defend- 
ant uen  sold  to  B.,  la  evidence  of  sale  bj  de- 
fendant—Taylor T.  State  (Tex.  Or.  App.)  221. 

A  physician  is  not  liable  (or  a  violation  of  the 
local  option  law,  becanse  of  a  prescription  given. 
—Williams  v.  State  (Tex.  Cr.  App.)  783. 

A  sale  of  liquor  for  checks  of  a  company,  re- 
deemable at  its  store  in  goods,  will  sustain  a 
conviction  of  violation  of  the  local  option  law, — 
Ford  T.  State  (Tex.  Or.  App.)  800. 

I  6.    OHmlnal  proseovtioiis. 

In  a  prosecution  for  the  illegal  sale  of  liquor, 
testimony  held  to  sufficiently  show  that  tiie 
beverage  purchased  was  intoxicating.— Williams 
V.  State  (Ark.)  697. 

Where  an  indictment  charged  a  sale  of  liquor 
on  a  certain  Sunday,  evidence  that  it  was  made 
on  a  different  Sunday  within  a  year  before  the 
finding  of  the  indictment  will  support  a  con- 
viction.—Webb  Glt7  T.  Parker  (Mo.  Aptf.)  UA. 
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Erldeuce  of  giving  away  Ilgaor,  and  pointinr 
to  tbe  bar,  and  saying,  "There  is  some,"  Ma 
admissible  on  a  prosecution  for  keeping  open  a 
saloon.— Knox  t.  State  (Tex.  Or.  App.)  IS. 

In  a  prosecution  for  violation  of  the  local  op- 
tion law,  requested  charge  held  properly  modi- 
fied.—Redd  V.  SUte  (Tex,  Cr.  App.)  214. 

On  s  prosecution  for  the  sale  of  intoxicating 
liquors,  evidence  that  defendant  had  no  kuowl- 
edge  that  the  liquor  would  intoxicate  was  in- 
admissiUe.— Williams  T.  State  (Tex.  Cr.  App.) 
215. 

An  instruction  on  a  prosecution  for  die  sale  of 

intoxicating  liquors  held  not  defective  for  failing 
to  explain  to  the  jury  what  constitutes  a  viola- 
tion of  the  law.— Williams  v.  Staie  (Tex.  Cr. 
App.)  215. 

An  instruction  on  a  prosecution  for  the  aale 
of  intoxicating  liquoTB  Held  not  a  charge  on  the 
weight  of  the  evidence^WiUiams  t.  SUte  (Tex. 
Cr.  App.)  215. 

An  instruction,  on  a  prosecutiou  for  the  sale 
of  intoxicating  liquors,  Itetd  not  bad  for  failing 
to  malce  defendant's  guilt  depend  on  his  having 
unlawfully  sold  liquor.— WiUiams  T.  State  (Tex. 
Cr.  App.)  215. 

Ad  inatructioD,  on  a  prosecution  for  selling  in- 
toxicating liquors,  A^io  not  defective  tor  falling 
to  dehue  a  aale.— Williams  t.  State  (Tex.  dr. 
App.)  215. 

Evidence  held  to  sostain  a  conviction  of  violat- 
ing the  local  option  law. — (Soldwater  v.  State 
(TeT.  Cr.  App^221;  Taylor  t.  9am«,  Id.;  John- 
son T.  Same  (Tex.  Cr.  App.)  225. 

In  a  prosecution  for  violation  of  local  optioQ 
law,  instruction  held  to  Buffld«itly  present  de- 
fense of  agency.— Taylor  v.  State  (Tex.  O. 
App.)  221. 

iu  prosecution  for  violation  of  local  option  law, 
memoranda  made  by  teleptioDe  company  of  calls 
placed  by  defendant  held  admissible  against 
him.— Sinclair  t.  State  (Tex.  Cr.  App.)  621. 

In  prosecution  for  violating  local  optloD  law, 
evidence  of  a  custom  in  tbe  cotDmuuity  in  tel- 
ephoning whisky  orders  held  properly  excluded. 
—Sinclair  v.  State  (Tex.  Or.  App.)  621. 

Id  a  prosecution  for  violating  local  option  law, 
charge  of  the  court  iu  accordance  with  Act  27th 
Leg.  p.  262,  c.  96,  relative  to  C.  O.  D.  sales  of 
liquor  and  sales  on  solicitation,  held  erroneous 
on  the  evidence. — Sinclair  v.  State  (Tex.  Cr. 
App.)  621. 

In  a  prosecution  for  violating  the  local  option 
law,  proof  held  insufficient  to  create  a  variance 
as  to  the  person  alleged  to  have  purchased  the 
liquor.— Parker  v.  State  (Tex.  Cr.  App.)  783. 

To  authorize  a  conviction  of  violatiou  of  the 
local  option  law,  it  must  be  ahowa  that  local 
option  was  in  force  at  the  time  and  place  of 
the  acts  complained  of.— Watkins  v.  State  (Tex. 
Cr.  App.)  799. 

INTOXICATION. 

Instructions  as  to  Inaanlty  of  accused  caused  by 
use  of  liquor,  see  "Homicide,**  |  7. 


IRRIGATION. 

See  "Waters  and  Water  Oouraes,"  |  4 


ISSUES. 

In  civil  actions,  see  "Pleading,"  i  8. 

In  criminal  prosecutions,  see  "Indictment  and 

Information,"  fi  6. 
Presented  (or  review  on  appeal,  see  "Appeal 

and  Error,"  |  2. 


JEOPARDY. 

Former  jeopardy  bar  to  prMeeatkm,  w*  **Criin- 
Inal  Law/'  |  5. 

JOINDER. 

Of  causes  of  action,  see  "Action  "  {  1. 
Of  oSenses  in  indictment,  see  "Indictment  and 
Information,"  |  4 


JOINT  ADVENTURES. 

Contracts  for  sniiscription  to  land  held  to  con- 
stitute majority  of  vendee&  agents  tor  all,  and 
that  scheme  that  it  adopted  for  diversion  of  lots 
was  within  itfl  power.— Morey  t.  dopUm  (Mo. 

App.)  467. 

Majority  of  veudees  of  land,  who  were  to 
apportion  the  several  lota  bought,  held  not  re- 
quired to  give  individual  vendeea  notice  of  its 
meetlnga. — Morey  t.  Clopton  (Mo.  Aw>)  467. 

JOINT  TENANCY. 

See  "Tenancy  in  Common.** 


JUDGES. 

See  "Courts";  "Justices  of  the  Peace.** 
Prohibition,  see  "Prohibition,"  {  1. 

{  1.    Special  ov  anbatltnte  indgea. 

Under  Rev.  St.  1890.  Sfi  1678,  1679.  providing 
for  appointment  of  acting  Judge,  as  well  as  un- 
der the  court's  inherent  power,  circuit  judge 
held  authorized  to  call  in  another  judge  to  tJ^ 
cause  in  disbarment  proceedings. — State  ex  reL 
Lentz  V.  Fort  (Mo.  Sup.)  741. 

1  31.   SlshtSf  powen,  datSmm,  mmd  UmtOm 
Itiea. 

Rev.  St.  1899,  |  781,  ^ving  the  sncceasor  of 
a  judge  authority  to  sign  a  bill  of  exceptions, 
carries  with  It  power  to  pass  on  a  motion  for  a 
new  trial.— Fehlhaner  t.  City  of  Bl  Lonia  Olo. 

Sup.)  S4Si, 

JUDGMENT. 

Effect  as  coring  defects  in   pteadti^  see 

"Pleading,"  i  9. 
Garnishment  of.  see  *'GamI^ment,"  11. 
Harmless  error  in,  see  "Appeal  and  Error,**  | 

22. 

Review,  see  "Appeal  and  Error." 

Validity  of  statute  changing  time  witUn  wfaich 
judgment  Is  presumed  to  hare  been  paid  as 
impairing  vested  rights,  see  "Constitutional 
Law,"  f4. 

Jn  aettoru  by  or  agatinst  particular  elostcs  of 
portlea- 

See  "Infants,"  {  8. 

in  particular  ctvU  octiona  or  prooeecttngt. 
See  "Divorce,"  S  2;  "Trespass  to  Try  Title,** 
§  1. 

D«cree  in  equity,  see  "Equity,"  {  1. 
On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  «  24. 

I  !•    Ratnve  and  essentials  Is  cenexmL 

Rev.  St.  1800,  S  582.  providing  for  actna! 
service  on  a  defendant  outside  tbe  state,  hrld 
not  to  authorize  a  judgment  for  alimony. — Hed- 
rix  V.  Chicago,  B.  I.  &  P.  By.  Q>.  Qlo,  App.) 

SI  2»  3.  By  default. 

Under  Rev.  St.  1896,  art  1375,  the  right  to 
open  up  a  judgment  after  the  adjournment  of 
the  term  at  whldi  it  was  rend^^  must  be 
availed  of  within  tiie  time  limited,  or  the  right 
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and  remedy  an  lost— Bean  t.  Dove  f!ttx.  Otr, 

App.)  242. 

A  dtatlon  contsiuing  uo  etatement  of  the  na- 
ture of  plaintlfTfl  demand,  except  a  reference 
to  a  certified  copy  of  the  petition  attached, 
tteld  iuBQfllcieQt  to  sapport  a  judgmeDt  ^  d(»- 
fanlt. — Delaware  Western  Const.  Go.  t.  Farm- 
ers' &  Merchants'  Nat.  Bank  C^ex.  CIt.  App.) 

Citation  failiofj  to  state  the  names  of  both 
defendants  in  action  on  a  Joint  note  held  insuffi- 
cient to  support  a  judRment  by  default.— Dela- 
ware Western  Const.  Co.  t.  Farmers'  &  Mer- 
chants' Nat.  Bank  (Tex.  Civ.  App.)  628. 

An  order  setting  aside  a  default  held  to  limit 
the  hearing  to  the  merits.— Erwin  v.  Archen- 
hoid  Co.  (Tex.  Cit.  App.)  823. 

A  judgment  by  default  entered  before  the  de- 
fendant la  commanded  by  the  citation  to  an- 
swer is  void.— Oden  A  Go.  t.  Vau^n  Grocery 
Co.  (Tex.  GiT.  App.)  GOT. 

I  4.   Eqnltabla  >eU«f. 

Where  the  injured  party  could,  not  haye  se- 
cured a  review  of  a  frandnlent  judgment  on 
appeal,  she  may  bare  it  set  aside  by  a  court  of 
eqolty.— De  Garcia  v.  San  Antonio  So  A.  P.  By. 
Co.  (Tex.  ClT.  App.)  276. 

Joinder  of  minora,  as  defendants,  with  a  rail- 
way company  with  which  they  acced  in  collu- 
sion, held  not  necessary  in  an  action  to  Ret  aside 
the  judgment  fraudolently  obtained,  where  the 
judgment  aa  to  them  is  not  complained  of.— De 
Garcia  t.  San  Antonio  &  A  P.  By.  Co.  (Tex. 
CiT.  App.)  275. 

A  complaint  In  an  action  to  set  aside  a  jndg- 
mmt  Ada  not  defective  aa  being  too  vague  in  its 
allegations  of  fraud. — De  Garaa  t.  San  Au- 
touio  &  A.  P.  By.  Go.  (Tex.  Civ.  App.)  275. 

(  6.    CoUateval  attack. 

Judgment  of  a  probate  conrt,  fouuded  on  a 
balance  struck,  against  an  administrator,  held 
not  subject  to  attack  in  action  in  circuit  ccHirt 
against  sureties  of  the  administrator.— Bonner 
Gorman  (Ark.)  602. 

Judgment  appointing  receiver  for  schoolbouse 
at  instance  of  contractor  held  not  open  to  col- 
lateral attack  for  constitutional  Invalidity  of 
contract  by  taxpayer  in  proceedings  to  enjoin 
collection  of  tax  to  pay  rent  of  sclioolhouae.— 
Bank  of  Cumberland  v.  Simpsou  (Ky.)  685. 

An  action  to  set  aside  a  judgment  held  a 
direct  attack,  in  which  proof  outside  the  record 
as  to  service  of  process  is  admissible, — Carpen- 
ter V.  Anderson  (Tex.  C^v.  App.)  291. 

{  6.    Marea'  and  bar  of  oansea  of  action 
and  defenaai. 

A  judgment  In  proceedings  of  forcible  entry 
to  recover  possession  of  land  is  not  a  bar  to  an 
action  in  ejectment  to  recover  the  land. — Swan- 
eon  V.  Smith  (Ky.)  700. 

Recovery  by  proper^  ownet  of  damages  for 
construction  of  a  road  on  the  street  in  front 
of  his  property  held  not  to  bar  a  subsequent  ac- 
tion for  damages  resulting  from  change  of 

f;rade.— Louisville  &  N,  B.  Co.  v.  Cumnock 
Ky.)  933. 

The  plea  of  res  judicata  held  not  available  in 
an  action  to  set  aside  a  fraudulent  judgment, 
tiumgh  the  party  complaining  of  the  JudgmeDt 
was  properly  joined  in  the  action  in  which  it 
was  obtained,  under  Bev.  St.  1895,  art.  3022, 
relating  to  parties  iu  actions  for  death. — De 
Garcia  v.  San  Antonio  &  A.  P.  By.  Co.  CTex. 
CiT.  App.)  275. 

f  7.    OonoluaiTcness  of  adjudication. 

Husband,  uniting  with  wife  to  set  aside  sale 
of  her  homestead  on  execution,  and  not  assert- 
ing any  claim  thereto  in  his  own  behalf,  AcW 
to  be  estopped  to  make  such  claim  in  the  fa- 
tore.— Lee  &.  Hester  v.  Hughes  (Ky.)  8S6. 


Where  the  title  to  a  strip  of  land  in  contro- 
versy was  determined  In  plaintiff's  favor  in 
an  action  of  trespass,  the  judgment  Ln  snch 
action  was  conclusive  on  defendant  in  a  suit  in 
eonity  to  restrain  tr^passes  on  the  aame  land. 
— Moran  t.  'Mcroy  (Ky.)  668. 

A  judgment  on  the  merits  Is  conclusive,  not 
only  as  to  all  matters  actually  litigated  and 
determined,  but  as  to  every  ground  of  recovery 
or  defense  which  might  have  been  determined 
therein,  either  at  law  or  in  eonity.- Moran  v. 
Vicroy  (Ky.)  668. 

Suit  to  enjoin  proaecntion  under  city  ordi- 
nance held  not  res  judicata  In  a  subsequent  suit 
by  different  parties  to  enjoin  prosecution  under 
a  different  ordinance. — Boyd  v.  Board  of  Goun- 
cilmen  of  City  of  Frankfort  (Ky.)  669. 

In  replevin,  record  in  an  injunction  suit  held 
admissible  in  evidence  as  against  the  plaintiff, 
although  he  was  not  a  party  to  that  snlt. — 
Hanlon  v.  Goodvear  (Mo.  App.)  481. 

{  8.    Farnent,  aatlaf  acttoa,  mvtgvr,  and 
dlsoharKe. 

Judgment  in  existence  before  1895  held,  under 
Bev.  St.  1889,  S  6797,  not  affected  by  Laws 
1895,  p.  221,  amending  section  6796,  relative 
to  tbe  period  after  which  judgments  are  pre- 
sumed to  have  been  paid. — Chiles  v.  School  Dist. 
of  Buckner  (Mo.  App.)  82. 

Written  acknowledgment  of  indebtedness,  nn- 
accompanied  by  promise  to  pay,  held  sufficient 
to  avoid  effect  of  Ber.  St.  1879,  f  3251.  pre- 
scribing period  after  which  Judgments  are  pre- 
sumed to  have  been  paid.— Chiles  v.  School  Dist. 
of  Buckner  (Mo.  App.)  82. 

Right  to  set-off  in  equity  of  cross-jndgments 
held  not  affected  by  an  assignment  of  one  of 
tbem  to  one  having  knowledge  of  the  other,  or 
by  an  assignment  of  a  half  interest  therein. — 
Wabash  B.  Co.  v.  Bowring  (Mo.  App.)  106. 

Elquity  will  set  off  plaintiffs  judgment  against 
defendant's;  plaintiff's  being  prior  to  defend- 
ant's and  for  costs  in  an  action  on  the  same 
cause  of  action,  and  defendant  being  Insolvent. 
—Wabash  R.  Co.  v.  Bowring  (Mo.  App.)  106. 

S  9.    Pleading   and   eTidenoe   of  Jndc- 
m«nt  as  estoppel  or  defense. 

Judgment  relied  on  as  Bar  to  an  action  held  not 
available,  onless  pleaded.— Interstate  Nat.  Bank 
T.  Claxton  (Tex.  Civ.  App.)  44. 

JUDICIAL  NOTICE. 

In  dvU  actions,  see  "Evidence,"  I  1. 

JUDICIAL  POWER. 

See  "Constitutional  Law,"  |  2. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Executors  and 

Administrators,"  S  5. 
Of  property    of   infant,  see  "Guardian  and 

Ward,"  8  2. 
On  execution,  see  "Execution,"  |  1. 

JURISDICTION. 

Amount  In  controversy,  see  "Appeal  and  Er- 
ror." S  1:  "Courts,"  S8  2.  3. 

•/wisdtenon  cfparticularaiOiUnuorpnceedinga. 
See  "Habeas  Corpus,"  8  1. 
Against    foreign   corporatloDS,   tee  "Corpora- 
tions," §  6. 

Against  personal  representatives,  see  "Execu- 
tors and  Administrators,"  I  G. 
Criminal  prosecutions,  see  "CrimlDal  Law,"  |  3. 
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Foreclosure  of  mechaaVs  lien,  see  "MechAii> 

ics*  liens,"  1 4. 
For  relief  ssainrt  judgment,  see  "Judgment," 

I  4. 

To  compel  r^aclng  of  fann  oossing,  see  "Rail- 
roads,^ »  2. 

Trial  of  disputed  claim  against  estate  of  de- 
cedent, see  "Bxeeotors  and  Administrators," 
I  4- 

SsMoUUJvrUdtctiont. 
Particulsr  eotnts,  see  "Goorts." 

JURY. 

See  "Grand  Jury." 

Custody  and  conduct,  aee  "Criminal  Law,"  | 
19. 

Discrimination  in  selection  of  jurors  aa  denial 
of  equal  protection  of  law,  see  "Constitu- 
tional Law,"  8  7. 

Examination  of  Juror,  on  motion  for  new  trial, 
see  "Witnesses,"  {  S. 

Harmle&e  error  in  conduct  and  deliberations  of, 
see  "Aweal  and  Error,"  |  15;  "Criminal 
Law  "  f  24. 

Instrnctlons  in  civil  actions,  see  "Trial."  |  6. 

Instmctlons  In  criminal  prosecutions,  see 
"Criminal  Law,"  {  18. 

Misconduct  affecting  jury  as  contempt,  see 
"Contempt,"  §  1. 

Questions  for  jury  in  clrll  actions,  see  "Trial," 

Questions  for  jury  in  criminal  prosecutions,  aee 
'•Criminal  Law,*'  I  17. 

Race  discrimination  in  selection  of  Jurors,  see 
"avil  Rights." 

Beview  of  competeD<7  of  jury  as  dependent  on 
presentation  of  qnestion  hy  record,  see  "Crim- 
inal Law,"  I  28. 

Taking  case  or  qnestion  from  jury  at  trial,  see 
"Trial,"  §  4. 

Verdict  in  cItII  actions,  see  "Trial,"  |  6. 

Verdict  in  criminal  prosecutions,  see  "Criminal 
Law,"  S  12. 

I  1.   Nature  mnA  oonstitntlon  of  Juries. 

Amendment  to  Const,  art.  2,  §  '28,  providing 
for  Terdict  by  three-fourths  of  jury,  held  lesally 
adopted  as  a  part  of  Constitution. — Smith  t. 
BoToreigD  Cnmp  of  Woodmen  of  the  World 
^0.  Sup.)  862. 

I  S.    Competenoy  of  JnroM*  okallens^s, 

and  objeotloiis. 
ISaeli  of  several  defendants,  having  convict- 
ing claims,  held  entitled  to  six  peremptory  chal- 
lenges.— First  Nat.  Bank  t.  San  Antonio  &  A. 
P.  R.  Co.  (Tex.  Sup.)  410. 

In  an  action  against  several  defendant,  en- 
titled to  six  peremptory  challenges  each,  It  was 
not  error  to  allow  the  defendants  to  consult  In 
exercising  their  challenges.— First  Nat.  Bank  t. 
San  Antonio  &  A.  P.  K.  Co.  (Tex.  Sop.)  410. 

Where  a  juror  wno  had  formed  an  opinion 
RtRted  that  he  could  give  defendant  a  fair  trial, 
Md  not  error  for  the  court  to  overrule  a  chal- 
lenge for  cause.— Parker  t.  State  C^ex.  Or. 
App.)  788. 

JUSTICES  OF  THE  PEACE. 

Bestraining  conspiracy  by  justice  to  arrest  em- 
ployes of  plaintiff,  see  ^'Injunction,"  |  1. 

I  1.    Frooednre  Im  oMl  oaaea. 

Under  Rev.  St  1899,  I  3862,  statement  in 
justice's  court  Aeld  snfficieot. — Manley  t.  Ores- 
cent Novelty  Mfg.  Go.  (Mo.  App.)  489. 

Rev.  St.  1896,  arts.  1602,  1647,  relating  to 
service  of  "citations"  by  justices'  courts,  ntld 
not  to  authorize  the  commencement  of  actions 
by  "notice"  to  nonresidents,  as  provided  for  dis- 
trict courts  in  article  1230.— CUpenter  t.  Ander- 
son CTex.  Ov.  291. 


The  attempted  use  by  a  justice  of  th«  peaeo 
of  a  notice,  mstead  of  a  citation,  to  commence 
an  action,  is  wbolly  without  force  or  effect. — 
Carpenter  v.  Anderson  (Tex,  Civ,  App.)  291. 

Rights  acquired  by  innocent  strangers  for 
valae  under  an  execution  on  a  judgment  of  a 
justice  of  the  peace  fair  on  its  face  will  not 
be  disturbed,  though  the  Judgment  be  inTalid.— 
Carpenter  v.  Anderson  (Tex.  Civ.  App.)  291. 

I  S.    Review  of  proeeedlncs. 

In  an  action  for  breach  of  contract,  plaintiff 
may,  on  appeal  from  a  justice,  amead  his 
pieadings.— City  of  Van  Alstyne  v.  Morrison 
(Tex.  CiT.  App.)  656. 

Appeal  bond  Ae/d  to  s,ufficientiy  identify  the 
court  in  which  the  judgment  was  rendered.— 
Kasmlerz  v.  Mahula  (Tex.  Civ.  App.)  966. 

Appeal  bond  held  to  sufflclently  identify  tbe 
judgment  from  which  the  ap])eal  was  taken.— 
Kusmiers  v.  Mahula  (Tex.  Cfv.  App.)  966. 

JUSTIFICATION. 

Of  homldde,  see  "HonUdde,"  |  ^ 

KNOWLEDGE. 

Effect  of  Ignorance  of  cause  of  action  on  llmlts- 
tion.  see  "limitation  of  Actions,"  1  2. 

LACHES. 

In  lesdnding  omtxact  of  sale,  see  "Sales,"  |  & 

UNOLORD  AND  TENANT. 

Indemnity  by  landlord  for  loss  by  tenant  sus- 
tained by  defects  in  fence,  see  "Indemnity." 

Lease  of  public  lands,  see  "Public  Lands,"  |  1. 

Lease  of  tumplkei  see  "Tnnqdkes  and  Toll 
Roads  "  S  1. 

Mining  leases,  see  "Mines  and  Minerals,"  {  2. 

S  !•   liandlord's  title  and  reTerslom. 

Removal  of  certain  fixtures  by  tenant  Md 
waste,  for  which  damages  were  recoverable  in 
unlawful  detainer,  under  Rev.  St.  $  'JiV-tX 

—Champ  Spring  Co.  T.  B.  Both.  Tool  Co.  (Mo. 
App.)  344. 

The  statute  of  limitations  does  not  be^.  to 
run  in  favor  of  a  tenant  until  he  repudiates  Us 
tenancy.— New  Ycxk  &  Texas  Land  Go.  t.  0oo- 
ley  (Tex.  Civ.  App.)  1030. 

I  2.   Terms  f  ov  y«an. 

Notice  to  tenants,  stipulated  for  In  lease, 
after  receipt  of  which  premises  were  to  be  snr- 
tendered,  *eld  snfflcieut  when  served  by  maiL— 
Bloom  V.  Wanner  (Ky.)  930. 

f  S.   Pmnlses.  aad  eBioyKemt  mmA  msa 

tbeMof. 

A  lessor  of  a  mill  luld  not  liable  to  an  em- 
ployfi  of  the  lessee  for  failing  to  inspect  and 
keep  the  same  in  repair.— Kmg  v.  Greekmore 
(Ky.)  689. 

An  allegation  held  not  to  charge  a  lessor  of  a 
boiler  with  actionable  negligence  for  Injuries 
to  an  employ^  of  the  lessee,  sustained  by  reason 
of  the  explosion  of  the  boiler. — King  t.  Greek- 
more (Ky.)  689. 

A  landlord  held  not  liable  to  a  tenant  for  In- 
Jury  to  hifl  property  from  a  collapse  of  the 
building,  owing  to  inherent  defects  in  itt  con- 
struction.—Franklin  V.  Tracy  (Ky.)  1113. 

A  landlord  held  not  liable  for  injuries  sustain- 
ed by  one  by  falling  into  the  open  doorway  in 
the  sidewalk  in  front  of  the  premisea,  unless 
the  door  and  its  use  was  per  se  a  nuisance.— 
Fehlhauer  v.  City  of  St.  Loois  (Mo.  Sap.)  S4&. 

A  cellar  door  in  a  sidewalk,  the  door  being  in 
good  reiMir,  and  affording,  when  dosed,  a  safe 
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Siassway  for  those  trarellDr  on  the  sidewalk,  ] 
B  not  a  naifiance  per  se.— E^hlbauer  t.  Oity  of  ; 
St.  LoBia  (Mo.  Sup.)  843. 

A  landlord  held  not  liable  for  uijnriea  sustain- 
ed by  one  failing  into  the  open  door  of  a  cellar-  ' 
way  ID  a  sidewalk  in  front  of  the  premises. — 
Fehlhaucr  v.  City  of  Bt.  Locda  (Mo.  Sup.)  8^3. 

Guarantors  of  performance  by  tenant  of  the 
usual  coTenants  in  his  lease  held  not  liable  lo 
an  Mtion  against  the  tenant  for  injuries  sus- 
tained by  one  by  faUins  into  an  open  cellar 
door  la  the  sidewalk.— Feblhaiiw  t.  Utj  of  St  i 
Lonb  (Mo.  Snp.)  84S. 

I  4.   Hent  and  kAtmom. 

A  landlord  held  not  to  have  waived  his  statu- 
tory lien  oD  crop  of  tenant.— JohnstOD  T.  Klein- 
smith  (Tex.  CiT.  App.)  36. 

By  analogy  to  Batts*  GIt.  Adq.  St.  arts.  4871, 
4872,  costs  for  care  and  custody  of  raoperty  tak- 1 
en  on  distress  warrant  Acid  included  in  jndg-  > 
meut  for  costs  of  court.— Jackson  t.  Jemigan  [ 
(Te*.  Civ.  App.)  271. 

A  landlord's  lien  for  supplies  and  advances 
held  to  extend  only  to  the  crop  raised  the  same 
year.— Walker  v.  Patterson's  Estate  (Tex.  Civ.  ' 
App.)  437, 

{  6>    Re-entry  and  xeooTery  of '  posses- 
sion bj  landlord. 

Under  Rev.  St.  1899,  SS  3821,  4187,  a  pur- 
chaser of  leased  premises  held  not  required  to 
exhibit  to  the  lessee  his  deed,  when  making  a 
demand  for  the  possesion  of  the  premises  after 
the  eniration  of  the  twm.— Todter  t.  McOlen- 
ajt  (Ifo.  Appu)  101. 

A  grantee  of  land  In  possession  of  a  lessee  held 
entitled  to  maintain  an  action  against  the  lessee 
for  unlawful  detainer,  though  ne  conveyed  the 
land  to  oUiers.— Tucker  t.  MeOlenny  (Mo.  App.) 

A  lessee  holding  over  held  not  entitled  to  de- 
fend by  showing  that  be  had  sublet  the.  prem- 
ises to  third  persons,  who  were  not  made  par* 
ties.— Tucker  v,  McC!lenny  (Mo.  App.)  151. 

A  complaint  In  an  action  for  unlawful  de- 
tainer held  sufficient,  under  Rev.  St  1899,  { 
3321,  defining  unlawful  detainer. — Tncker  v. 
Mcdenny  (Mo.  App.)  161. 

Ber.  St  1898,  f  3368,  held  to  place  the  grantee 
of  a  lessor  in  the  place  of  the  lessor  as  to  reme- 
dies against  a  lessee  holding  over,  and  in  an 
action  for  unlawful  detainer  evidence  of  gran- 
tee's title  la  made  admissible  by  section  £166. 
— TiKker  t.  l&Glenny  CMo.  App.)  151, 

UNDS. 

Seo  '^Public  Landa." 

URGENT. 

See  "Embeszlement^;  "False  Pretenses." 

Argnmeot  and  conduct  of  counsel,  see  "Crim- 
inal Law,"  S  16. 

Continuance,  see  "Oriminal  Law,"  {  11. 

Former  jeopardy*  aee  "Criminal  Law,"  {  6. 

Impeachment  at  witnesses,  see  "Witnesses," 
i  6. 

InstmctlonB,  see  "Criminal  Law,"  9  18. 
Necessity  oi  objections  to  arguments  of  counsel 

for  purpose  of  review,  see  "Criminal  Iaw," 

122. 

Opinion  erldence,  see  "Criminal  Law,"  {  8. 
Parties,  aee  "CUmlnal  Law,"  §  2. 
Province  of  court  and  jury,  see  **Crlminal 
Law,"  1 17. 

I  1.   Froaaontlon  and  pnnlaluneai. 

Indictment  for  theft  held  to  sufficiently  de- 
scribe the  propertj.'— Oainea  t.  State  (lex.  Or. 
App.)  10. 


On  a  prosecution  for  cattle  theft,  the  court 
held  required  to  give  an  Instructiou  on  the  law 
of  alibL— Sapp  v.  State  {Tex.  Cr.  App.)  466. 

Where,  on  a  prosecution  for  cattle  theft,  evi- 
dence of  an  unrecorded  brand  was  admitted, 
it  was  the  duty  of  the  court  to  limit  the  effect 
of  the  testimony  to  the  question  of  Identity  of 
the  animal.— Sapp  v.  State  (Tex.  Or.  App.)  456. 

On  a  prosecution  for  cattle  theft,  an  instmc- 
tlon  hew  misleading  as  impairing  defendant's 
defense.— Sapp  v.  State  (Tex.  Cr.  App.)  466. 

On  a  prosecution  for  cattle  theft,  the  court 
held  required  to  charge  on  the  law  of  accom- 
plice in  reference  to  the  testimony  of  a  witness. 
—Sapp  V.  State  (Tex.  O.  App.)  45fl. 

On  a  prosecution  for  cattle  theft,  evidence  of 
the  disposition  ot  the  animal  after  defenrlant's 
arrest  and  in  his  absence  was  inadmissible. — 
Sapp  T.  State  (Tex.  O.  App.) 

On  a  prosecution  for  cattle  theft,  an  unre- 
corded brand  may  be  used,  in  connection  with 
other  testimony,  to  identify  the  animal. — Sapp 
V.  State  (Tex.  Cr.  App.)  466. 

On  a  prosecution  for  cattle  theft,  evidence 
that  the  alleged  owner  of  the  cattle,  who  was 
dead,  had  during  his  lifetime  attended  several 
terms  of  court  as  a  witness,  held  admissible  to 
show  want  of  consent. — Sapp  v.  State  (Tex. 
Cr.  App.)  466. 

An  Indictment  for  theft,  charging  tbe  owner- 
ship of  the  property  to  be  in  a  servant  of  the 
true  owner,  such  servant  being  in  possession, 
was  snfflclent— Knah  t.  State  (Tex.  Cr.  ^p.) 
78a 

In  a  prosecution  for  theft  of  railroad  tickets, 
it  was  not  necessary  that  the  Indictment  should 
charge  possession  in  a  servant  of  tbe  agent  of 
the  railroad  company  who  had  physical  custody 
thereof>-KuBh  v.  State  C^ex.  CSr.  ^p.)  780. 

In  a  prosecution  for  theft  of  railroad  tickets, 
the  state  was  not  bound  to  prove  the  exact 
number  or  value  of  the  tickets  stolen,  as  al- 
leged in  the  iadictment — Knsh  t.  State  (Tex.' 
Cr,  App.)  790. 

Where  tiie  evidenoe  connects  defendant  with 
anothu  in  a  theft,  evidence  of  the  findio;  of 
part  of  the  stolen  artide  with  the  other  Is  ad- 
misBible.^Norsworthy  t.  State  (Tex.  C^,  App.) 
808. 

LATERAL  SUPPORT. 

See  "Adjoining  Landowners.** 

LAW  OF  THE  CASE. 

Decision  on  appeal,  aee  "Appeal  and  Skror," 
S  10. 

LEADING  QUESTIONS. 

To  witnesses,  see  "Witnesses,"  |  6^ 

LEASES. 

See  "Landlord  and  Tenant** 

LEGACIES. 

See  "Wills." 

LEGISLATIVE  POWER. 

See  "Constitutional  Law,"  |  2. 

LETTERS. 

Am  evidencoi  tee  "Evidence,"  S  9, 
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LIBEL  AND  SUNDER. 

Arguments  and  condnct  of  coodmI,  Me  "Orlm- 

ioal  Law,"  |  16. 
Judgment  on  appeal  in  action  for  slander,  see 

"Appeal  and  &ror,"  |  24. 

(  1.  Aotlons. 

After  Terdict  for  plaintiflF  Id  libel,  the  court 
will  construe  the  libelons  language  iu  that  sniee, 
If  it  is  susceptible  thereof,  which  will  support 
the  Terdict.— Berea  College  v.  Powell  (Ky.)  381. 

Under  Civ.  Code  Prac.  §  116,  petition  in  libel 
must  be  TerjAed.— Berea  C5oIlege  t.  Powell  (Kj.) 
882. 

Total  mental  derangement  on  the  sabject  to 
which  slanderous  words  relate  is  a  complete 
defense  to  an  action  therefor.— Irvine  t.  Gib- 
son (Ky.)  1106. 

In  action  for  slander,  field,  under  evidence, 
error  to  fail  to  instruct  on  defense  of  insanity. 
—Irvine  t.  Gibson  (Ky.)  IIOB. 

In  an  action  against  a  newspaper  for  libel,  au 
instruction  allowing  the  Jury  to  consider  the 
absence  of  an  apology,  without  any  evidence  ot 
a  demand  therefor,  held  error.— Friedman  t. 
Pulitzer  Pab.  Co.  (Mo.  App.)  340,. 

In  an  action  against  a  newspaper  for  Hbel, 
evidence  of  defendant's  reporter,  who  prepared 
the  article,  that  he  bore  ^aintiff  no  ill  will,  held 
admissible.- Friedman  T.  Pulitzer  Pab.  Go.  (Mo. 
App.)  340. 

Where  a  petition  for  libel  contained  no  al- 
legation of  special  damages,  evidence  that  plain- 
tiff had  been  suspended  from  an  association  of 
persons  engaged  in  hifi  badness  was  iuadmis- 
sible.— Friedman  t.  PuUtser  Fab.  Go.  OIo.  App.) 

a40. 

i  2.    OvtmlKal  vespoaslMlltr. 

There  is  no  material  variance  between  an  In- 
dictment charging  that  defendant  stated  he  had 
intercourse  with,  prosecutrix,  and  evidence  that 
he  said  he  and  another  had  intercourse  with  her. 
— Gipson  V.  State  (Tex.  Or.  App.)  216. 

Admission  of  evidence,  on  a  trial  for  slander, 
as  to  how  prosecotrix  was  treated  and  re- 
ceived in  society  at  the  time  of  the  trial.  Add 
error.- (jipson  v.  State  (Tex.  Or.  App.)  216. 

Information  charging  criminal  libel  held  in- 
sufficient for  failure  to  single  out  libelous  mat- 
ter.—Jackson  T.  State  (Tex.  Cr.  An^)  223. 

LICENSES. 

For  sale  of  intoxicating  liquors,  see  'intoxi- 
cating Liiiuors,"  §  3. 

Injuries  to  licensees,  see  "Railroads,"  88  3-6. 

Validity  of  statute  imposing  license  as  depriva- 
tion of  propoity  without  due  process  of  law» 
see  "Constitutional  Law,"  |  8. 

LIENS. 


of  proceedings  In  hankmptcy,  see  *^ank- 

cy,"^  8  1. 


Effect 
ruptcy, 

Particular  oltusec  of  Hens, 

Bee  "Mechanics'  Liens." 

For  drainage  assessments,  see  "Drains,**  I  1. 

For  expense  of  public  imijruvements,  see  "Mu- 
nicipal Corporations,"  g  0. 

landlord's  lien  for  rent,  see  "Landlord  and 
Tenant,"  |  4. 

Of  agent  for  compensation,  see  "Principal  and 
Agent,"  i  2. 

Of  attorney,  see  "Attorney  and  Client,"  i  1. 

On  homestead,  see  "Homestead,"  |  2. 

Fledge,  see  "Pledges." 

Vendors  lien  on  lands  sold,,  iee  "Vendor  and 
Purchaser,"  {  6. 


LIFE  ESTATES. 

Oeadon  by  will,  ne  '^^illa,*'  |  & 

LIMITATION. 

Of  tax  rate,  see  "Taxation,**  |  2. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Bunniug  of  limitations  as  between  landlord  aad 
tenant,  see  "Landlord  and  Tenant,"  {  1. 

PartictiJaractUmaorprooeedtnfft. 

See  'Torcible  Entry  and  Detains,"  {  L 
A^hist  devisees,  see  "Wills,"  {  4. 
By  contractor,  for  public  improvement,  see  "Mu- 
nicipal Corporations,"  |  6. 
On  |aardian  s  bond,  see  "Guardian  and  Ward." 

On  notary's  bond,  aee  "Notaries." 

To  determine  county  boundaries,  see  **Oona- 

ties,"  i  X. 

I  t.   Statntea  of  Unltation. 

Provisions  of  general  limitation  law  are,  mj- 
der  Rev.  St.  1899,  §  4292.  inapplicable  to  actions 
on  notaries'  bonds,  for  whidi  special  limltaticm 
is  prescribed  by  section  8836.— State  ex  reL 
Barringer  v.  Hawkins  (Mo.  App.)  88. 

The  statute  relative  to  limitations  of  actions 

for  recovery  of  real  estate,  as  against  state, 
taking  effect  August  1.  1866  (Gen.  St.  1866,  c. 
191,  8  7),  heldXo  have  commenced  to  run  at  the 
time  it  took  efiect  as  aninst  one  in  pmsession 
of  state  lands  at  that  Bmfc— Dice  t.  Hamilton 
(Mo.  Sup.)  299. 

I  2.   CompntaUoia  of  period  of  Hilt** 
tion. 

Ky.  St.  1899,  §  2531,  hdi  not  to  stop  the  run- 
ning of  limitations  in  favor  of  a  defendant  who 
was  not  a  resident  of  the  state  at  the  time 
plaintiff's  cause  of  action  accrued.  —  Bybee*s 
Ez'r  V.  Poynter  (Ey.)  688. 

The  statute  of  limitationa  does  not  mn 
against  an  infant— Gibson  t.  Gibson  (Ky.)  928. 

Death  of  creditor  held  not  to  proIouK  the  pe- 
riod of  limitations  on  matured  obligation  until 
an  administrator  is  appolnted^^tanton  T.  Gib- 
bins  (Mo.  App.)  95. 

The  fraudulent  concealment  by  a  notary  of  a 
false  acknowledgment  certified  by  him  postpon- 
ed the  starting  of  limitations,  not  only  as 
against  him,  but  as  against  the  sureties  on  his 
bond  as  well.— State  ez  rel.  Barringer  v.  Haw- 
kins (Mo.  App.)  98. 

Ward  held  entitled  to  10  years  to  sue  goard- 
ian  after  right  of  action  accrued,  which  time 
was  not  cut  down  by  Shannon's  Code,  S  4448. — 
Jackson  v.  Cratchfield  (Tenn.)  776. 

Under  Rev.  St.  1895.  art.  1376,  an  applicatiott 

to  open  a  judgment  and  decree  determining  heir- 
ship and  partitioning  and  distributing  an  e^^tate. 
and  for  a  new  trial,  held  not  to  inure  to  benefit 
of  other  adv«^e  claimants,  intervenlnx  after  ex- 

Eirntion  of  time  limited  by  statute.— Bean  v. 
»eve  (Tex.  Oiv.  App.)  242. 

i  3.    Aoknowledsment,     aew  promise, 
and  part  paTment. 

In  the  absence  of  rebutting  evidence,  a  part 
payment  raises  a  presumption  that  the  debtor 
recognized  the  debt  and  promised  to  pay  the 
halance.~Gormau  v.  Fettus  St  Buford  (Ark.) 
907. 

Facte  ield  to  show  that  decedent  aathoiixed 
part  payment  of  indebtedness,  so  as  to  remove 
bar  of  limitations.— Gomum  t.  Pettna  tt  Boford 
(Ark.)  907. 
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I  4.    Operatlom  mmd  eCeot  of  bw  by 

UmltetloB. 
Iter.  St.  1899,  I  4277,  held.  In  view  of  sec- 
tion 4276,  to  bar  in  two  rears  from  passage  of 
statute  action  to  foreclose  mortgage  to  secure 
sn  obligation  already  barred  when  statute  was 
passed.— Stanton      Qibbins  (Mo.  App.)  95. 

Where,  in  action  on  vendor's  lien  note,  de- 
fense of  limitations  was  made,  plaintiff  held  en- 
titled to  recover  the  land.— Finks  t.  Abeel  (Tex. 
CIt.  App.)  650. 

I  5.    Pleadinc,  eTldemee,  trial*  mmA  m- 
t1»w. 

In  action  on  notary's  bond,  court  should  have 
been  instructed,  on  limitations,  as  to  whether 
plaintiff  conld  have  discovered  fraud  sooner.— 
State  ex  tel.  Barringer  v.  Hawidna  (Mo.  A^V-) 
98. 

In  the  absence  of  spedal  plea,  corertnre  can- 
not be  proved.— Meineke  t.  Bdmnndson  (Tex. 
CiT.  App.)  238. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers."  H  5,  9. 

Prohibition  against  carrier's  limitation  of  lia- 
bility aa  regulation  of  commerce,  see  "Com- 
merce," S  1. 

LIQUOR  SELLING. 

See  "Intoxicating  Uquors." 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  j  8. 
Injuries  from  operation  of  railroads,  see  'Ttall- 
roads,"  I  5. 

LOAN  COMPANIES. 

Seo  "Building  and  Irftan  Assodations.** 

LOCAL  LAWS. 

See  "Statutes,"  I  2. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  **Intoxicat- 
ing  Liquors,"  K  2.  5. 

LOCAL  PREiUDICE. 

Gronnd  for  change  of  venue  in  criminal  prose- 
cutiona,  see  "Oriminal  Law,"  |  4. 


LOCATION. 

m,  see  "SUnes 

MACHINERY. 


Of  ndning  dabn,  see  "SUnes  and  Minerals," 


Assumption  of  risk  as  to  dangerous  mac 

see  '^Master  and  Servant,"  |  7. 
Liabili]^      employer  for  defects,  see  **i 


and  Servant."  |  8. 

MALICE. 


machinery, 
Master 


Bee  "Assault  and  Battery,"  1 1. 

MALICIOUS  PROSECDTION. 

See  fFalse  ImpriBonment." 

Amendment  of  pleading,  see  "Pleading,"  \ 

Cure  of  pleading,  aee  'Pleading,"  {  9. 


MANSUUGHTER. 

See  "Homicide."  f  2. 

MARKETABLE  TITLE. 

See  "Vendor  and  Purchaser,"  |  4. 

MARRIAGE. 

See  "Divorce";  "Husband  and  Wife." 
Validity  of.  as  affecting  rights  of  wife  to  insur- 
'  ance  on  life  of  husband,  see  "Insurance,"  1 3. 

The  presumption  of  the  legality  of  a  mar- 
riage, created  by  the  evidence,  held  to  shift  to 
parties,  claiming  tbe  proceeds  of  an  insurance 
policy  in  opposition  thereto,  the  burden  of  es- 
tablishing Its  illegality.— Scott's  Adm'r  v.  Scott 
(Ky.)  1122. 

The  presumption  of  the  legality  of  a  thiid 
marriage,  created  by  the  evidence  in  support  of 
a  claim  of  the  wife  to  insurance  on  the  life  of 
her  husband,  held  not  overthrown  by  the  mere 
denial  of  the  first  wife,  wholly  onsu{^rted, 
that  he  waB  divorced  from  her.— Scotf  s  Adm'r 
T.  Scott  (Ky.)  1122. 

MARRIED  WOMEN. 

Bee  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Assessment  of  damages  for  injuries  to  servant, 

see  "Damages,"  9  4. 
Inadequate  and  excessive  damages  for  injuries 

to  employe,  see  "Damages,"  fi  3. 
Issues  presented  for  review  on  appeal  in  action 

for  personal  injuries,  see  "Appeal  and  Error," 

f  2. 

Necessity  of  objections  to  pleadings  In  action 
for  compensation  for  purpose  of  review,  see 
"Appeal  and  Error,"  |  2. 

I  1.  The  relation. 

Issoance  of  a  statement  by  an  employer  to  a 
laborer,  reciting  the  number  of  days  be  had 
worked,  the  rate  per  day,  amount  due  him,  etc., 
Aeld  not  unlawful,  under  Laws  1895,  p.  206. 
and  Rev.  St.  1889,  |  8142.— State  v.  Balch  (Mo. 
Sup.)  547. 

An  information  on  a  prosecution  under  Laws 
1895,  p.  206,  and  Rev.  St.  1899,  S  8142,  heU  in- 
snfflcieot.— State  v.  Balch  (Mo.  Sup.)  547. 

I  8.  Master's  XUblUty  for  iMjories  to 
■errant — Natare  amd  extent  1b 
general. 

A  foreman  of  a  gang  of  men  held  gnilty  of 
negligence  in  ordering  certain  timber  lowered 
Into  a  trench  in  which  another  servant  was  at 
work.— Chesapeake  &  O.  By.  Co.  v.  Board 
(Ky.)  189. 

A  railroad  is  not  liable  for  injuries  to  an  em- 
ploy$  occasioned  by  cars  staoding  on  a  siding 
being  driven  upon  the  main  track  by  a  storm  of 
such  extraordinary  violence  that  it  could  not 
reasonably  have  t>een  anticipated. — Jones  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  (Mo.  Sap.) 
890. 

In  action  against  master  for  injuries  to 
servant,  fact  that  the  place  was  Insufficiently 
lighted  did  not  render  the  master  liable. — An- 
derson V.  Forrester-Nace  Box  Co.  (Mo.  App.) 
486. 

Evidence  of  slippiag  of  fellow  servant's  feet 
In  placing  push  car  on  track  Md  insufficient  to 
show  negligence.— Seery  v.  Onlf,  C.  &  6.  F. 
Bj.  Oo.  (Tex.  Civ.  App.)  950. 
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I  3.    _  Tool*,  maeklaorr,  AppUaaeoa, 
■ad  places  for  work. 

Id  action  against  master  tor  injuries  to  serr- 
ant,  owing  to  a  nail  flying  from  its  place  as  he 
Btruck  it,  tie  cliaracter  of  the  nail  not 
Biich  as  to  render  the  master  liable  for  the  In* 
juries. — Anderson  t.  Forreater-Nace  Box  Co. 
(Mo.  App.)  486. 

At  commoQ  law  the  master  Is  not  required 
to  guard  dangerous  machlnexy,  as  Eegaras  an 
emploTfi  of  HufBcient  age  and  experience^ — ^Balr 
v.  Heibel  (Mo.  App.)  1017. 

Master  held  not  guilty  of  negligence  in  falling 
to  furnish  a  servant  with  a  reasonably  safe 
hammer,  where  hammer  fumiBfaed  was  render- 
ed dangerous  solely  by  servant's  acts.— Hettich 
T.  HUlJe  (Tex.  Civ.  App.)  641. 

The  maintenance  of  a  post  so  close  to  a  rail- 
road track  that  a  brakeman  could  be  struck 
thereby  while  riding  on  the  side  of  a  car  in 
the  performance  of  hia  duties  held  negligence, 
entitling  a  brakeman  so  Injured  to  recover. — 
Galveston,  H.  &  S.  A.  Bj,  Co.  v.  Brown  (Tex. 
OiT.  App.)  832. 

I  4.   —  Metkods  of  work*  nlM.  mail 
ovdomi. 

In  an  action  for  personal  injuries,  a  mine 
owner  held  not  negligent  in  not  making  an  ex- 
amination, after  explosion  of  blasts,  to  ascer- 
tain whether  all  the  shots  had  been  exploded. — 
Livcngood  T.  Jopllu-Galena  Consol.  Xiead  & 
Zinc  Co.  (Mo.  Sup.)  1077. 

i  B.   ^—  Warning    and  Instmetiiig 
aerrant. 

A  common  carrier  ia  not  chargeable  with  no- 
tice that  Texas  cattle  carried  by  it  are  dan- 
gerous and  vicious,  and  liable  to  injure  em- 
ployes.—Clark  V.  MisBouri,  K.  &  T.  Ry.  Co. 
fMo.  Sup.)  882. 

The  owner  of  a  mine  hdd  not  liable  (or  fail- 
ing to  inform  an  employ^,  engag^ed  in  drilling, 
that  shots  had  been  exploded  at  the  place  of 
work  the  preceding  week.— Ltvengood  v.  Jop- 
lin-Galena  Consol.  I«ad  &  Zinc  Go.  (Mo.  Sup.) 
1077. 

Failure  of  a  master  to  Instruct  an  employe 
as  to  a  danger,  which  he  otherwise  learned, 
does  not  affect  the  masttf's  liability.— Balr  v. 
Heibel  (Mo.  App.)  1017. 

In  action  against  railroad  for  injuries  to  serv- 
ant, held,  that  engineer  was  guilty  of  negllgeuce 
in  baching  locomotive  without  signal  or  warning. 
—Golf.  C.  &  8.  F.  Ry.  Co.  v.  Cooper  (Tex. 
Civ.  App.)  263. 

Servant  held  not  an  inexpo^ced  workman, 
in  the  sense  of  imposing  on  his  einployer  the 
duty  of  warning  him  of  danger. — Hettich  v. 
Hiilje  (Tex.  Oiv.  App.)  641. 

Haihvay  compauy  held  not  negligent  in  fail- 
ing to  notify  a  sectioD  foreman  of  the  unusual 
weight  of  a  push  car. — Seery  v.  Qnlf,  O.  &  S. 
F.  Hy.  Co.  (Tex.  Civ.  App.)  900. 

!  O.    —  Fellow  servants. 

Death  of  a  locomotive  engines  because  of 
train  mnning  into  unattended  oars,  which  had 
escaped  from  a  side  track,  held  not  due  to  ihe 
neghgence  of  a  fellow  servant. — Jones  v.  Kan- 
sas City,  Ft.  S.  &  M.  B.  Co.  (Mo.  Sup.)  890. 

The  operator  of  a  steam  drill,  used  in  a  mine 
to  drill  holes  in  which  to  insert  explosives,  is 
a  fellow  servant  of  his  hriper.~Livengood  v. 
jtH»lin-6alena  Consol.  I^ead  &  Zinc  Co.  (Mo. 
Sop.)  1077. 

A  servant,  loading  stone  into  a  box  attached 
to  arm  of  a  derrick,  held  a  fellow  servant  with 
one  whose  duty  was  to  observe  when  the  box 
was  QUed  and  give  notice  to  the  engineer  to 
•kvate  the  box.— Shaw  t.  Bambiick-Bates 
Const  Oo.  (Mo.  App.)  116. 
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A  foreman  In  charge  and  control  of  a  crew 
of  miners  held  not  a  f^ow  servant  witii  the 
men  while  taking  part  In  their  work. — Donnelly 
T.  Aida  Min.  Go.  (Mo.  App.)  ISO. 

A  master  held  liable  for  the  injuries  received 
by  a  servant  while  handling  a  wooden  beam 
with  inadequate  aasiatance. — San  Antouio  Trac- 
tion Co.  V.  De  Rodrignes  (Tex.  Civ.  App.)  4aj. 

Railway  employes,  placing  a  push  car  on 
track,  Aela  to  be  operating  n  car,  within  Sayles* 
Ann.  Civ.  St  1897,  art  45601.  relating  to  nit- 
way  company's  liability  for  injuries  to  serv- 
ants.—Seery  V.  Guif,  C  &  S.  F.  Bj.  Go.  CTex. 
Civ.  App.)  960. 

The  washhouae  foreman  in  a  brewery  and 
the  person  piling  the  kegs  to  be  washed  held 
fellow  servants  one  engaged  In  washing  them, 
so  that  he  cannot  recover  for  injury  from  their 
negllgence^Houaton  Ice  &  Brewing  Co.  v. 
Pisch  (Tex.  CiT.  App.)  1047. 

{  7.    ^—  Risks  assnmed  by  servant. 

In  acti<m  against  railroad  for  injuries  sus- 
tained by  a  servant  while  Mideavoring  to  round 
up  a  Texas  steer,  which  had  escasMd  from  a 
wreck,  held,  that  plaintiff  had  knowledge  as  to 
the  vicious  character  of  the  steer  at  the  time 
plaintiff  was  placed  in  peril. — Glarit  t.  Missouri. 
K.  &  T.  By.  Co.  (Mo.  Sop.)  882. 

A  locomotive  engineer  does  not  assume  tht 
risk  of  cars  which,  having  escaped  from  a  sid- 
ing, are  unattended  on  the  main  track,  where 
thejr  are  liable  to  be  run  into  by  a  regular  train. 
^Jonea  v.  Kansas  City,  Ft  S.  &  BL  R.  Co. 
(Mo.  Sup.)  890. 

Servant  held  not  entitled  to  recover  for  in- 
juriea  received  in  ob^Ing  unreasonable  order  of 
foreman. — Zentz  v.  Ghappell  (Mo.  App.)  86. 

Fact  that  servant  was  only  17  yean  of  age 

held  not  to  affect  assumption  of  nsk.^ — Leitner 
V.  Grieg  (Mo.  App.)  764. 

Servant,  injured  in  attempt  to  move  stone,  for 
\vhi<h  task  he  had  requested  help,  held  to  have 
assumed  th»  risk.- Leltner  v.  Oneb  (Mob  AMk) 

764. 

An  employe  Aeld  not  to  assDme  the  rtak  flrom 
the  masters  failure  to  guard  dangerons  ma- 
chinery, as  required  by  Rev.  St  1^,  {  6433. 
though  be  may  be  guilty  of  contributtur  negh- 
gence in  continuing  to  work.— Bair  v.  Heibel 
(Mo.  App.)  1017. 

In  BCtk>n  against  railroad  tor  injuries  to 
servant  hM,  that  he  had  not  assumed  the  risk 
by  remaining  In  service  of  defendant  after  dis- 
covering defect  in  a  coupler.— Gulf,  C.  A  8.  P. 
Ry.  Co.  V.  Cooper  (Tex.  Civ.  Aw>.)  263. 

A  servant  knowing  the  wei^t  of  a  wooden 
beam  and  the  number  of  men  required  to  han- 
dle it,  held  to  assume  the  risks  ariidnit  from 
inadequate  asaistance.— San  Antonio  Tracti<M 
Co.  V.  De  Rodriguei  (Tex.  CXv.  App.)  420. 

Servant  held  to  have  assumed  risk  in  per- 
forming work  alone,  and  could  not  roont  on 
negligence  of  master  in  failing  to  provide  more 
men  for  work.— Hettich  v.  HUlje  (Tex.  Civ. 
App.)  641. 

The  fact  that  work  in  performance  of  whidi 
servant  was  injored  was  outside  of  his  datief 
held  not  to  affect  doctrine  of  assnmed  risk  on- 
der  circumstances  diacloaed.— Hettich  v.  Hjilie 
(Tex.  Gt.  App.)  641. 

An  em^oyi  assumes  the  risk  of  ii^my  ftom 
known  danger,  If  he  nndertakos  or  continnea  to 

expose  himself  to  it,  except  where  he  acts  un- 
der peremptory  orders  from  the  master  under 
clrcomBtances  not  admitting  of  delay  or  reflec- 
tion.—Hettich  V.  Hiilje  (Tex.  Civ.  App.)  641. 

Servant  held  to  have  assumed  the  risk  of  daa* 
ger  in  working  under  tiie  drcnmatances  that 
be  dld^Hettidi  t.  HiUja  (Tex.  Ot.  AppO  Mi- 
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The  <iaettlon  of  nutater*!  Decligenca  in  tailing 
to  prorids  a  reasonably  safe  place  to  work 
does  not  arise,  where  It  ib  abown  that  the  aerr- 
ant  binuraU  aeiected  the  place  at  which  he  per- 
formed the  wmfcr-Hettidi  t.  HiUJe  (Tez.  CIt. 
App.)  ML 

Section  foreman  iteld  to  have  aasnmed  the 
risk  of  injoTr  from  operating  a  pnsb  car  with 
the  assistanre  of  too  few  men. — Seery  t.  Golf, 
O.  &  S.  F.  Ry.  Co.  (Tex.  Gir.  App.)  960. 

An  emplc^d,  haring  known  of  the  slanting, 
slippery  floor  of  the  room  In  which  he  worked, 
and  the  throbbing  from  the  engine,  held  to  have 
aaanmed  the  rlak.— Honston  Ice  ft  Brewing  Go. 
T.  Plach  (Tex.  Or.  App.)  1M7. 

I  8.    —  Oontrlbnterr     n^llgenoe  ef 
•emnt. 

A  Berrant's  injoriea  held  to  hare  been  doe  to 
his  groag  negligence.— GalTert  t.  Brosins  (Ky.) 

10987 

The  doctrine  of  diaeorered  peril  held  not  to 
apply  to  aactionmen,  nntU  engineer  of  approach- 
ing train  has  good  reason  to  believe  they  will 
not  get  out  of  the  way.— Evans  v.  Wabash  B. 
Co.  (Ifo.  Sap.)  51&. 

Sectionman,  atmck  and  killed  by  approaching 
train,  heid_gailty  of  contributory  negligence.— 
Brana  t.  Wabaah  R.  Co.  (Mo.  Sup.)  515. 

Id  an  action  for  death  of  a  railroad  crossing 
flagman,  plalntifF  held  not  entitled  to  recover, 
notwithstanding  decedent's  contributory  negli- 
gence, under  the  hnmiinitariaa  doctrine. — Koons 
V.  Kansas  City  S.  B.  R.  Co.  (Mo.  Sup.)  755. 

In  an  action  againat  railroad  for  injuries  sus- 
tained by  a  serrant  while  wdeavoring  to  ronnd 
up  a  Texas  steer,  which  had  escaped  from  a 
wreck,  held,  that  defendant's  failure  to  warn 
plaintiff  of  the  vicione  character  of  the  steer 
was  not  the  proximate  caaa(>  of  the  iojury. 
-dark  T.  UiBsonti,  K.  ft  T.  By.  Co.  (Mo.  Svp.) 
882. 

In  action  against  master  for  injuries  to  serr- 
antj  Held,  that  the  fact  that  the  place  was  in- 
snfficiently  lighted  was  the  result  of  servant's 
negligence. — Anderson  v.  Forrnter-Nace  Box 
Co.  Odo.  App.)  486. 

In  action  against  railroad  for  injuries  to  serv- 
ant refusal  to  charge  on  a  rule  of  the  company 
forbidding  employ^ .  to  put  themselves  m  a 
dangerous  position  until  they  know  the  en- 
gineer has  seen  and  obeyed  a  signal  held  prop- 
er.—Gulf,  0.  ft  8.  F.  By.  Go.  v.  Cooper  (Tex. 
ClT.  App.)  268. 

In  action  against  railroad  for  Injuries  to  serv- 
ant, evidence  held  not  to  show  nim  guilty  of 
contributory  negligence.— Gulf,  C.  &  S.  F.  .Ry. 
Co.  V.  Cooper  (Tex.  Civ.  App.)  203. 

A  railroad  brakemao,  injured  by  striking  a 
post  in  dangerous  proximity  to  the  track  while 
riding  on  a  freight  car,  held  not  bouud  to  in- 
spect the  premises  and  discover  tbf>  dangttrous 

Sosition  01  the  poet.— Galveston,  H.  &  S.  A. 
ty.  Co.  V.  Brown  (Tex.  Civ.  App,)  832. 

I  9.  ^—  Pteadbas  and  arldeBoe. 

In  an  action  for  death  of  a  railway  crossiog 
flagman,  evidence  held  insufllcient  to  establish 
willful  negligence  on  the  part  of  defendant's 
employes.— Koons  v.  Kansas  City  &  B.  B.  Co. 
(Mo.  Sup.)  755. 

In  an  action  against  a  railroad  for  the  death 
of  a  servant  occasioned  by  cars  escaping  to  the 
main  track  from  a  aiding,  evidence  considered, 
and  held  sufficient  to  justi^  the  jury  in  finding 
that  the  brakes  had  not  been  properly  set.— 
Jones  V.  Kansas  City,  Ft.  S.  ft  M.  R.  Co.  (Mo. 
Sup.)  890. 

In  action  against  a  railroad  for  deatb  of  serv- 
ant owing  to  cars  standing  on  a  siding  hav- 
ing escaped  to  the  main  track,  evidence  as  to 
enstence  aod  use  fit  dwailing  switches  was 


proper.—Jones  v.  Kaiuws  01^,  Ft.  S.  ft  M.  B. 

Co.  (Mo.  Sup.)  SOOT 

In  action  against  railroad  for  death  of  serv- 
ant owing  to  escape  of  care  from  a  siding  onto 
the  main  track,  held  not  error  to  admit  evi- 
dence as  to  use  of  derailing  switches  at  other 
side  tracks  or  in  admitting  printed  rules  re- 
garding precautions  to  prevent  escape  of  cars- 
-Jones  V,  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
(Mo.  Sup.)  890. 

In  action  for  death  of  servant  because  of  cars 
on  a  siding  escaping  to  the  main  track,  it  was 
to  be  presumed  that  there  was  somethlug  de- 
fective with  the  brakes  or  their  setting.— Jones 
V.  Kansas  City.  Ft  S.  ft  M.  B.  Co.  (Mo.  Sup.) 
890. 

In  action  against  railroad  for  wrongful  death 
of  servant  the  burden  was  on  the  railroad  to 
show  freedom  tiom  ne^igence.— Jones  v.  Kan- 
sas City.  Ft  8.  ft  H.  B.  Oo.  (Ho.  Snp.)  800: 

Verdict,  based  on  the  evidence  given  in  serv- 
ant's injury  action,  held  not  responsive  to  peti- 
tion.—Zentz  V.  Cbappell  (Mo.  App.)  86. 

One  relying  on  the  absence  of  the  relation  of 
fellow  servants  has  the  burden  of  establishing 
its  nonexistence.— Shaw  t.  Bambrick-Bates 
Const  Oo.  (Mo.  App.)  96. 

In  an  action  agabst  railway  contractors  for 
personal  injuries  to  a  locomotive  engineer,  eri- 
dence  held  to  support  a  verdict  for  plaintiff  on 
the  issues  of  defective  appliance. — ^Bobertson  ft 
Uobbs  V.  Cayard  (Tenh.)  1056. 

In  an  actioa  br  a  servant  for  personal  (njn- 
ries,  certain  evidence  held  properly  excluded, 
because  variant  from  the  preadings.-^erDigfln 
V.  Houston  Ice  ft  Brewing  Co.  (Tex.  OIt.  App.) 
260.  —  ^ 

Evidence  on  the  iasae  as  to  whether  plaintiff, 
injured  in  coupling  cars,  bad  a  good  reason  for 
his  presence  between  the  cars,  hdd  to  sustain 
a  finding  for  plaintiff.— Gulf,  O.  ft  S.  F.  By., 
Co.  V.  Cooper  (Tex.  Civ.  App.)  268. 

In  an  action  for  personal  injuries  by  a  rail- 
way employe,  evidence  held  not  to  make  out  a 
prima  fade  case  of  coutribntrar  negligence. — 
International  ft  O.  N.  B.  Oo.  T.  Pinz  (Tex. 
Civ.  App.)  979. 

S  la    TriaL 

An  Instmction  as  to  an  employ^  not  assnm- 
ing  the  risk  from  absence  of  props,  if  he  con- 
tinued to  work  relying  on  the  master's  promise 
to  furnish  them,  •held  misleading;  the  question 
of  his  neadigence  depending  on  all  the  circum- 
stances.—Kansas  ft  T.  Coal  Co.  V.  Chandler 
(Ark.)  912. 

An  instruction  as  to  the  employer's  dnty  to 
furnish  a  safe  place  to  work  held,  without  quali- 
fication, to  be  misleading.— Kausaa  &  T.  Coal 
Co.  V.  Chandler  (Ark.)  912. 

An  instruction  as  to  the  master's  duty  to 
warn  an  employe  Qf  dangers  held  abstract  and 
misleading,  the  employ^  having  learned  of  the 
dangers  before  the  accident.— E^ansas  &  T.  Coal 
Co.  V.  Chandler  (Ark.)  912. 

Id  action  for  death  of  servant,  an  instruction 
held  not  erroneous  as  omitting  any  reference  to 
assumed  risk. — Jones  v.  Kausas  City,  Ft  S. 
ft  M.  R.  Co.  (Mo.  Sup.)  890. 

In  action  against  railroad  for  death  of  serv- 
ant owing  to  the  escape  of  cars  to  the  main 
track  from  a  siding,  an  instruction  that  the 
jnr;y  might  cousidn*  appliances  in  general  use  at 
ridings  held  not  erroneous. — Jones  v.  Kansas 
City,  Ft  8.  ft  M.  B.  Co.  (Mo.  Sup.)  890. 

In  action  against  railroad  for  death  of  serv- 
ant occasioned  by  the  escape  of  cars  to  the 
main  track  from  a  siding,  an  instruction  that 
if  defendant  negligently  failed  and  omitted  to 
secure  the  cars,  plaintiff  was  entitled  to  recov- 
er, held  not  erroneous  as  Imposing  duty  of  male- 
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ing  cara  incapable  of  getting  looae— Jones  t. 
Kansas  City,  Ft  S.  &  M.  K.  Co.  (Mo.  Sup.) 
890. 

In  action  against  railroad  for  death  of  serv- 
ant owing  to  cars  faaving  escaped  to  the  main 
track  from  a  siding,  an  instruction  held  to  have 
presented  the  defense  that  the  cars  were  blown 
out  hy  a  storm,  severe  beyond  anticipation,  as 
faTorably  as  defendant  conld  have  asked.— 
Jones  T.  Kansas  City.  Ft.  8.  &  M.  B.  Co.  <Mow 
Snp.)  890. 

In  action  against  railroad  for  death  of  locomo- 
tive engineer,  the  fact  that  he  had  continued 
in  service,  knowing  that  there  was  no  derail- 
ing switch  at  a  certain  siding,  held  not  contrib- 
utory negligence  as  a  matter  of  law.— Joues  v. 
Kansas  City,  Ft.  S.  &  M.  K.  Co.  (Mo.  Sup.) 
890. 

Id  an  action  against  a  railroad  for  the  death 
of  a  servant  owing  to  cars  escaping  to  the 
main  track  from  a  siding,  the  fact  that  there 
was  no  derailing  switch  did  not  show  negU- 

Snce  per  se.— Jones  v.  Kansas  GUj,  Ft  8.  & 
.  R.  Co.  (Mo.  Sup.)  890. 

In  action  against  railroad  for  death  of  serv- 
ant occasioned  by  cars  escaping  to  the  main 
track  from  a  siding,  held  that  the  question 
whether  the  siding,  without  a  d«>aiIiDg  switch, 
was  a  reasonably  safe  appHance,  was  one  for 
the  jury.-^ones  v.  Kansas  Olty,  Ft  S.  ft  M. 
R.  Co.  (Mo.  Sup.)  890. 

Where  the  essential  facts  for  determining  who 
are  fellow  servants  are  not  in  controversy,  the 
gneadon  la  one  of  law.— Shaw  t.  Bambrick- 
Bates  Const.  Go.  (Mo.  App.)  96. 

Under  Rev.  St.  1899,  S  6433,  it  Is  a  qaestiou 
of  fact  whether  it  is  practicable  to  guard  dan- 
gerous machinery,  so  as  to  make  the  master 
liable  to  an  employ^  for  not  doing  so.— Bair  v. 

Heibel  (Mo.  App.)  1017. 

In  an  action  by  a  servant  for  personal  inja- 
*  ries  from  defective  appliances,  evidence  Add  to 

require  submission  to  the  jury  of  the  issue  as  to 
the  existence  of  defect.— Jernigan  v.  Houston 
Ice  &  Brewing  Co.  (Tex.  Civ.  App.)  260. 

In  an  action  by  a  servant  for  personal  inju- 
ries, evidence  considered,  and  had  to  require 
submission  to  the  Jury  of  the  issue  as  to  wheth- 
er the  person  iu  charge  of  the  work  was  an  in- 
dependent contractor.— Jernigan  t.  Hoiuton  Ice 
ft  Brewing  Co.  (Tel.  dv.  App.)  260. 

In  an  action  against  railroad  for  injuries  to  a 
servant,  held  proper  to  refuse  to  instruct  on  a 
rule  of  the  company  relative  to  the  ezpomire  of 
hands  and'  arms  to  defective  coupling. — Golf, 
C.  &  8.  F.  By.  Go.  t.  Cooper  (Tex.  Civ.  App.) 
263. 

In  an  action  against  a  railroad  for  injuries  to 
a  servant,  refusal  to  instruct  on  a  rule  of  the 
company  requiring  operatives  to  inspect  a 
freight  train  at  every  stop,  aud  repair  any  de- 
fective apparatus,  Mid  proper.— Gulf,  C.  &  S. 
F.  By.  Co.      Cooper  (Tex.  Civ.  App.)  263. 

In  an  action  against  a  railroad  for  injuries  to 
a  servant,  refusal  to  instruct  on  a  rule  of  the 
company  relative  to  going  between  moving  cars 
held  proper.— Gulf,  O.  ft  8.  F.  By.  Go.  v.  Cooper 
(Tex.  Civ.  App.)  268. 

It  is  proper,  in  an  action  by  a  aervaut  for  in- 
Jnries,  to  refuse  to  charge  that  the  burden  of 
proof  was  on  plnintifE  to  relieve  himself  from 
contributory  negliKence,  where  contributory  neg- 
ligence as  a  mattfr  of  law  was  not  shown. — 
Gulf,  C.  ft  S.  F.  By.  CJo.  v.  Cooper  (Tex.  Civ. 
App.)  263. 

In  an  action  for  servant's  injuries,  where  it  Is 
evident  that  the  risk  was  one  assumed  by 
plaintiff,  there  is  no  necessity  for  a  submission 
of  issues  of  contributoiT  negligence.— Hettich 
T.  Hillje  (Tex.  Cir.  App.)  OH. 


In  an  action  for  injuries  to  a  servmnU  the  is- 
sue of  assumed  risk  Md  properly  vithdran-a. 
where  plaintifif  did  not  know  of  the  danger.— 
Galveston,  H.  ft  S.  A.  Bs.  Co.  T.  BrowU  (Tex. 

Civ.  App.)  832. 

In  the  absence  of  a  plea  of  assumed  risk,  in 
an  action  for  injuries  to  a  servant  the  naasier 
Is  not  entitled  to  a  special  diarge  aabmitting 
fluch  Iasne.-~GalTe8ton,  H.  &  8.  A.  Bj.  Go, 
T.  Brown  (Tex.  Civ.  App.)  832. 


MATERIALITY. 

Of  alteration  of  written  inatrnment. 
teration  of  Inatrumenta." 


•ee  "Al- 


MEASURE  OF  DAMAGES. 

See  "Damaees,"  |  %. 

MECHANICS'  LIENS. 

Priorities  between  Tendon*  liens  and  meduA* 
ics'  liens,  see  "Vendor  and  Purchaaer,"  |  Ql 

I  1.    Rishi  to  lieu. 

In  action  to  enforce  a  materialman's  lien*  evi- 
dence that  the  material  had  been  delivered  oo 
the  premises  held  not  to  tend  to  show  that  it 
was  sold  on  the  credit  of  the  building.— Crane 
Co.  V.  Neel  (Mo.  App.)  766. 

i  2.   Frooeedimcs  to  perf  eot. 

Where  a  discount  was  credited  to  defendant 
by  a  materialman  by  mistake  and  without  cou- 
sideration,  the  materialman  was  not  bound  to 
allow  the  same.— ^mfth  t.  Noyes  (Tex.  Civ. 

App.)  649. 

5  3.    Operatioii  and  effeet. 

New  contract  for  furnishing  material  ketd  not 
to  continue  whatever  lien  prior  contract  for 
similar  material  had  superior  to  that  of  deed 
of  trust.— Martin  T.  Texas  Briquette  &  Coal 
Go.  (Tex.  Civ.  App.)  651. 

Contract  to  furnish  material  held  InsnfBdent 
to  give  seller  superior  lien  to  that  obtained  un- 
der deed  of  trust  of  property,  executed  after 
dato  of  contract,  Irat  before  use  of  material.— 
Martin  t.  Texas  Briquette  ft  Coal  Col  (Tex. 
Civ.  App.)  651. 

A  mechanic's  lien  tw  UnproTements,  based 

on  real  estate  subject  to  a  vendor's  lien,  htli 
subsequent  to  the  latter.— Watson  t.  Blarkham 

6  Reese  (Tex.  Civ.  App.)  660. 

S  4.  Saf  oroemeBt. 

Iti  action  to  enforce  a  materialman's  li«D. 
certain  testimony  of  the  contractor  held  incom- 
petent, as  not  tending  to  show  that  the  jgoo(I« 
were  sold  on  the  credit  of  the  building. — Gk-aae 
Go.  T.  Neel  (Mo.  App.)  766. 

The'  district  court  of  a  county  in  which  real 
estate  is  situated  has  jurisdiction  to  foreclose  a 
materialman's  lien  thereon.— Smith  t.  Noyos 
(Tex.  Civ.  App.)  649. 

In  a  suit  to  foreclose  a  materialman's  lien, 
evidence  held  to  warrant  a  finding  that  the 
lumber  was  used  In  the  construction  of  the 
building  on  which  the  lien  was  sought — Smith 
Noyes  (Tex.  Clr.  App.)  64S. 

MEDICINES. 

See  ''Drnggists'*;  "Poiaona." 


Statute 


MEMORANDA. 


Ifi. 
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MENTAL  SUFFERINQ. 

Blemuit  of  damages  in  general,  m«  **DamacM," 
(  ^ 

Ellement  of  damages  for  ne^lgence  in  deUverr 
of   telegram,   see   "Tel^rapha  and  Zele- 

phonee,''^!  2. 

MERGER. 

Of  cause  of  action  in  judgment,  aee  **7tulg- 

ment,"  t  6. 
Of  criminal  offeiMefl,  aee  "Criminal  Law,"  |  1. 

MINES  AND  MINERALS. 

nine  operaton  aa  employers,  aee  "Master  and 
Servant" 

I  1.   Pnbllo  mineral  laads. 

An  owner  of  a  gas  well  held  not  entitled  to 
waste  the  snpply  for  the  purpose  of  withdraw- 
ing the  sapply  from  wells  of  others  located  on 
adjoining  land. — Lonisville  Gas  Co.  v.  Kentucky 
Heating  Co.  (Ky.)  868;  Calor  Oil  &  Qaa  Co.  t. 
McOeh^e.  Id. 

i  S.    Tlfle,  oonveyaiuiea,  mni  oontraots. 

Pacta  held  insufflcient  to  justify  a  decree  va- 
cating a  lease  of  gas  land  for  fraud,  on  the 

ground  that  the  lessee  had  wasted  the  gas,  to 
te  injury  of  other  lessees. — LouisTille  Oas  Co. 
T.  Kentucky  Heating  Co.  (Ky.)  868;  Calor  Oil 
&  Gas  Co.  T.  McGehee,  Id. 

I  3.    Op«ntion  of  mlnea,  qvanriea,  wad 
wells. 

Acts  1891-93,  pp.  60,  61  (Ky.  St.  1899.  M 
3910-3914).  enjoining  the  plogring  of  gas 
wells,  applies  both  to  abandoned  wells  and  those 
not  abandoned,  but  not  in  nae. — Commonwealth 
v.  Trent  (Ky.)  390. 

Acts  1891-93,  pp.  00.  61  (Ky.  St  1890,  IS 
SOlO-3914),  enjoining  plugring  of  gas  .wells, 
construed,  and  Arid  to  forbid  owner  to  permit 
gas  to  escape  at  point  other  than  well.--Coni- 
monwealth  t.  Trent  (Ky.)  390. 

Under  Acta  1891-93^  pp.  60.  61  (Kt.  St  1899, 

!>S  3910-3914),  enjoining  plugging  of  gas  wells, 
t  cannot  be  contended  that  owner  may  use  gas 
as  he  will  after  rednd^  it  to  posaasdon.— Ooin- 
monwealth  t.  Trent  (Ky.)  WO. 

Acts  1891-98,  pp.  60,  61  (Ky.  8t  1B99,  H 
391(^-3914),  enjoining  plugging  of  gas  wells.  Is 
a  Talid  exercise  of  legislative  power. — Common- 
wealtii  V.  Trent  CRy.)  890. 

MINORS. 

See  "Infanta." 

MISJOINDER. 

Of  parties,  see  "Parties,"  |  2. 

MISREPRESENTATION. 

See  "False  Pretenses" :  "Fraud." 

Affecting  liability  of  surety,  aee  "Principal  and 

SnretyT"  f  4. 
Affecting  validity  of  note,  see  "Bills  and  Notes," 


MISTAKE. 

Oroond   for  reformation   of  Instromuit,  see 
"Reformation  of  lustrumeuts,"  g  1. 

MODIFICATION. 

Of  ecmtract,  see  "Contracts,"  S  8. 
Of  jodnneut  or  order  on  appeal,  aee  **Appeal 
and'  &T0T,"  I  24. 


MORTGAGES. 

Bar  of  debt  as  affecting  aecority,  see  *0^ita- 

tion  of  Actions,"  {  4. 
Of  persoiial  proper^,  see  "Chattel  Morteages." 
Priorities  between  mortgages  and  mediaaics' 

liens,  see  "Mechanica'  Liens,"  I  8, 

I  1.   B«ftnisitea  wad  vmUdlty. 

Where  the  Isane  ia  whether  a  certain  deed 
was  intended  to  be  a  deed  absolnte  or  to  operate 
as  a  mortgage,  it  Is  the  duty  of  the  court  to 
submit  the  inf^irmnent,  with  attending  circum- 
stances, to  the  jury,  with  such  instructions  on 
the  effect  of  the  instroment  as  will  meet  the 

ghases  of  the  cas&— Bradford  v.  Ualone  (Tex. 
liT.  App.)  22. 

In  action  to  correct  deed  for  posaossion.  etc., 
submiBsioQ  to  jury  of  Issue  as  to  conditional 
sale  held  error.— Bradford  v.  Malone  UTox.  Olv. 

App.)  22. 

I  2*    Transfer   of   property  mortsnco' 
or  of  eanlty  of  redemption. 

Vendee  of  laud,  embraced  with  other  prop- 
erty in  outstanding  unrecorded  mortgage,  hdd 
entitled  to  have  snch  other  property  first  sold. 
— Bagley  T.  Weaver  (Ark.)  903. 

9  3.   Toreolosaro  br  aetion. 

Fact  that  a  mortgage  creditor  could  sue  tenant' 
for  rents  does  not  prevent  appointment  of  re- 
ceiver at  his  instance  to  collect  and  apply  rents. 
-De  Berrera  v.  Frost  (Tex.  Civ.  App.)  637. 

Right  of  mortgage  creditor  to  sue  for  rents, 
where  outstanding  lease  would  not  afford  rents 
enough  to  pay  his  debt,  was  not  an  adequate 
legal  remedy,  and  appointment  of  receiver  was 
^oper.— De  Berrera  v.  Froat  (Tex.  Oiv.  App.) 

Under  Rev.  St  18%,  art  1466,  §  2,  receiver 
may  be  appointed  to  collect  rents  for  mortgage 
creditor,  entitled  by  mortgage  to  rents  and 
^fiti.— De  Berrera  t.  Frost  (Tex.  Olv.  App.) 

The  fact  that  a  lease  of  property  Is  void  Is 
no  answer  to  an  application  of  a  mortgnge 
creditor  for  the  appoiutment  of  a  receiver  to 
collect  and  apply  to  his  debts  the  rents  and 
profitb  thereof,— De  Berrera  t.  Froat  (Tei.  Civ. 
App.)  637. 

SeQuestration  proceedings^  under  Bev.  St. 
1885,  arts.  4873,  «82,  are  not  an  adequate  rem- 
edy at  law  to  collect  and  apply  rents  of  real  es- 
tate to  mortgage  debt,  and  receiver  was  prop< 
eriy  appointed.— De  Berrera  v.  Frost  (Tex.  Oiv. 
App.)  637. 

MOTIONS. 

Arrest  of  Judgment  in  criminal  prosecotions, 

see  "Criminal  Law,"  |  20. 
Oontinuaoce  in  civil  actims.  see  "Gtmtinn- 

auce." 

New  trial  In  civil  actions,  see  "New  Trial,"  J  2. 

New  trial  in  criminal  prosecutionB,  see  "Crim- 
inal Law,"  I  20. 

Opening  or  setting  aside  default  Judgment  aee 
"Judgment"  i  2. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  S  2. 

Revocation  of  order,  entered  at  one  term  of 
court,  at  a  sobseqnent  term,  held  of  no  effect 
—State  ex  ral.  Lents  v.  Fort  (Mo.  SnpJ  741. 


MOTIVE. 

As  element  of  crime,  aee  "Homidde,"  II  1,  6. 
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MUNICIPAL  CORPORATIONS. 

See  "Connties";  "Schools  and  School  Diatricta," 
8  1. 

Bribery  of  dty  officer,  see  "Bribery." 

Diacriminetory  execution  of  ordinances  as  de- 
nial of  equal  protection  of  laws,  see  "Con- 
stitutional Law,"  §  7. 

Duty  to  keep  turnpike  in  repair,  see  "Torn- 
pikes  and  Toll  Roads."  I  1. 

Bxcessive  damages  tor  injuries  from  detectlTe 
walk,  see  "Damages."  t  3. 

Harmless  error  in  admission  of  evidence  In 
action  for  persona]  injuries,  see  "Appeal  and 
Error  "  |  17. 

I^mItati<Hi  <^  miuicipal  tax  rate,  see  "Taxa- 
tion," I  2. 

Rights  of  telegraph  companies  in  streets,  see 
"Telegraphs  and  Telephones,"  S  1- 

Street  railroads,  see  "Street  Railroads." 

Subjects  and  titles  of  acta  relating  to,  see  "Stat- 
utes," S  3- 

Validity  of  laws  authorizing  cities  to  purchase 
electric  light  plants  as  impairing  obligation  of 
contracts,  see  "Coustitational  Law,"  S  5. 

Validity  of  ordinance  as  in  violation  of  right  to 
hold  propoty,  see  "Constitutional  Law,   8  3. 

Validity  of  ordinance  prohibiting  explosion  of 
fire  crackers  as  delegation  of  legislative  pow- 
er, see  "Ocaistitntional  Law,"  f  2. 

Validity  of  statute  authorising  cities  to  pnr- 
'  chase  electric  light  plants  as  deprivation  of 
property  without  doe  process  of  law,  see 
'institutional  Law  "  S  S. 

Water  supply,  see  "Waters  and  Watw  Cours- 
es," 8  4. 

I  1.    CreatloB,     alteratloB,  extstemoo, 
and  dlssolntlon. 

The  provieions  of  a  city  charter  are  subject 
to  general  laws.— Ex  parte  Loving  (Mo.  Sup.) 
SOS. 

Const,  art  8,  8  S6,  art.  11,  88  4,  B,  relative 
to  incorporation  of  cities,  construed,  and  held, 
that  Legislature  may  by  special  act  repeal  char- 
ter of  city  of  less  than  10,000  and  annex  it  to  a 
dty  of  over  10,000.--Cit7  of  Oak  CUIF  v.  State 
(Tex..  Civ.  App.)  24 

Const,  art.  8,  S  66,  relative  to  incorporation 
of  clttes  by  special  act,  held  not  to  apply  to 
cities  of  more  than  10,000  inhabitants,  charters 
of  which,  under  Const,  art.  11,  8  B,  may  be 
granted  or  amended  ixy  special  act.— City  of 
Oak  CUfE  V.  State  (Tex.  Oiv.  App.)  24. 

Sp.  Laws  28th  Leg.  p.  861,  relative  to  incor- 
poration of  city  of  Oak  Cliff,  within  city  of 
Dallas,  held  to  Rufflciently  describe  tM-ritory.— 
aty  of  Oak  Cliff  v.  SUte  (Tex.  Cir.  App.)  24. 

I  9*    OoTenunemtal  powars   aad  C^ne* 
tlons  In  ceneraL 

The  absence  of  power  in  a  municipal  assembly 
to  pass  an  ordinance  can  never  be  sqpplied  by 
construction  or  acquiescence.— State  v.  Butler 
(Mo.  Sup.)  600. 

If  there  Is  a  fair,  reasonable  doubt  concern- 
ing the  exifttence  of  power  in  the  charter  of  a 
city,  it  will  be  resolved  against  the  city,  and 
the  exercise  of  the  power  denied.— State  T.  But- 
ler (Mo.  Sup.)  560. 

Rule  of  construction  of  city  ordinance  hdd  to 
have  no  application,  where  the  question  is  as 
to  power  granted  in  charter  to  pass  the  ordi- 
nance.—State  V.  Bntler  <Mo.  Sup.)  660. 

8  3>   Prooeedincs   of   eovnoU   or  otlter 
BOTernlnc  Itody. 

Where  a  city  ordinance  affects  a  large  number 
of  people,  one  of  the  number  affected  is  entitled 
to  prosecute  a  snlt  for  injunction  to  prevent 
its  enforcement. — Boyd  v.  Board  of  Oouncilmen 
of  City  of  Frankfort  (Ky.)  669. 

A  city  ordinance  is  not.  as  a  matter  of  law, 
effective  until  approved  by  the  mayor. — State  v. 
Butler  (llo.  Sup.)  560. 


In  a  prosecution  tot  violation  of  a  dty  ordi- 
nance, the  ordinance  held  to  have  been  BOO- 
dently  proved. — Webb  City  v.  Parker  (Uo. 
App.)  119. 

Statutes  and  ordinances  most  be  reasoasbly 

conntrued.- Von  Diest  v.  San  Ant^nln  Tracllm 

Co.  (Tex.  Civ.  App.)  632. 

I  4.   Offloem,  acentet  *nd  employte. 

An  indictment  cfaargiag  a  city  officer,  la  l«t- 
guage  of  Rev.  St  1^,  8  2346,  witil  makiuf 
contracts  with  the  dty,  seM  adflldent^-State 
V.  Kdly  (Mo.  App.)  MtS. 

That  Rev.  St.  1899,  |  2346,  provides  for  re- 
moval of  a  dty  officer  for  certain  misconduct, 
does  not  exempt  him  from  criminal  pnnisli' 
ment  therefor.— State  r.  Kelly  (Mo.  i^.)  986. 

Member  of  city  iMislatire  body  Md  to  be  a 
dty  officer,  wlthb  Rev.  St  1809,  8  2846,  relat- 
ing to  contracts  by  dty  offleera  with  the  c^.— 
State  T.  Kelly  (Mo.  App.)  996. 

A  providon  o^  a  dty  charter  Md  to  hare 
snfflcientiy  provided  a  mode  of  procedure  on 
charges  against  an  officer.- Rigsins  v.  Ricbardi 
(Tex.  Sup.)  946. 

Members  of  a  d^  council,  who  had  prefored 
charges  against  the  mayor,  held  not  therebj- 
disqualified  from  participating  in  liis  trial  be- 
fore the  coundl.  Const,  art.  5,  %  11.— Biggiiii 
V.  Richards  (Tex.  Sup.)  946. 

Rev.  St.  1895,  art.  3268.  snbd.  B.  and  the 
provisiona  of  a  city  charter,  construed,  and 
held  that,  on  charges  preferred  against  the 
mayor,  he  could  be  tried  by  a  quorum  of  the 
dty  coundl.  presided  over  by  its  presMenL— 
Riggins  V.  Richard  (Tex.  Sup.)  946. 

The  provisions  of  a  dty  charter  Md  to  hfiT« 
authorliBed  the  removal  of  an  officer  by  coundl, 
irrespective  of  whether  he  had  beoi  elected  by 
the  people  or  by  the  cotmeiL— Blscins  v.  Bicb- 

ards  (Tex.  Sup.)  946. 

I  S.    Oontraots  ia  seneraL 

St.  Louis  City  Charter,  art  3.  I  26,  d.  6, 
granting  dty  assembly  power  to  pass  ordJnancei 

to  prevent  the  introduction  and  spread  of  con- 
tagious disease  and  to  maintain  the  health  and 
welfare  of  the  city,  held  not  to  antfaorize  as 
ordinance  pladng  power  in  board  of  health  to 
let  contract  for  removal  end  disposal  of  city 
garbage.— State  v.  Butier  (Mo.  Sup.)  560. 

Ordinance  pladng  power  in  board  of  healtb 
to  let  contract  for  removal  and  disposal  of  dty 
garbage  held  void,  under  St.  Louis  City  Charter, 
art.  6,  8  27,  requiring  contracts  for  public  work 
to  be  let  by  board  of  public  impraremcnta— 
State  T.  Butler  (Mo.  Sup.)  S60: 

8  6.    Publio  Improremaata. 

In  apportioning  the  cost  of  a  street  fansnve- 
ment,  action  of  the  dty  coundl  in  treaong  t 
street  running  parallel  to  the  improved  street 
for  part  of  the  distance  as  running  parallel  the 
entire  distance,  and  dividing  the  territory  on 
this  basis,  held  proper. — Wymond  v.  Barber  As- 
phalt Pav.  Co.  (Ky.)  SOS. 

Where  a  street  which  was  to  be  improved  had 
been  improved  along  part  of  its  distance  bj 
original  construction,  the  action  of  the  city  au- 
thorities in  paying  for  the  construction  of  this 
portion  of  it  with  funds  of  the  city  was  not 
prejudicial  to  the  property  owners.— WymoBd 
V.  Barber  Asphalt  Pav.  Co.  (Ky.)  208. 

Repairs  on  a  turnpike  Indnded  in  dty  limits 
held  not  an  original  construction,  relieviiig  own- 
ers of  abutting  lota  from  liability  for  a  SDhK- 
guent  improvement— WynMHid  t.  Barber  As- 
phalt Pav.  Co.  (Ky.)  20$. 

A  eauM  of.  action  Md  to  aocroe,  ao  ttat  Hi^ 
ttatious  run  from  the  time  plaintiffs  are  in- 
joined  from  completing  their  contract  for  de- 
fendant dty*  because  of  the  dty's  neglect- 
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Ash  A  Gentry  t.  Olty  of  IndqieiideBoe  (Uo. 
App.)  104. 

Under  Rev.  8t  1899.  {  6860,  held,  that  a 
resolution  of  a  city  council  declaring  a  street 
improTenienc  necessary  did  not  sufficiently  de- 
scribe tbe  work  by  declaring  it  sbould  be  paved. 
— City  ot  Kirksrille  ex  rel.  Fleming  MXg.  Co. 
V.  Coleman  (Mo.  App.)  120. 

Under  Bfiv.  St  1899,  i  5859,  held  that,  to 
allow  the  work  of  brlmcing  a  street  to  grade 
to  be  indaded  in  a  q;>ecfol  asseaament,  the  res- 
olution of  the  ci^  council  ahotUd  describe  snch 
work.— City  of  KirksvUle  ex  re).  Fleming  Mfg. 
Co.  V.  Coleman  (Mo.  App.)  120. 

An  estimate  by  tbe  city  engineer  of  the  cost 
ot  a  street  improvement,  made  after  a  resoln- 
tion  of  the  council  declarbig  the  work  neceesary, 
but  not  describing  it,  and  before  an  ordinance 
de^icribiog  the  work  and  ordering  It  to  be  done, 
held  not  to  satisfy  Rev.  St.  18^,  1  5858.— City 
of  Kirksville  ex  rel.  Fleming  Mfg.  Co.  v.  Cole- 
man (Mo.  App.)  120. 

Under  Kansas  Olty  Charter,  art.  9,  f  23, 
held,  that  the  lien  of  a  special  tax  bill  continues, 
for  all  its  inHtallments,  for  a  year  after  tbe 
last  installment  becomes  due  on  its  face,  though 
it  became  due  earlier  because  of  default  in  pay- 
ment of  the  other  installments. — Barlwr  Asphalt 
Pav.  Go.  Y.  Meservey  (Mo.  App.)  137. 

A  lot  owner,  who  constructed  a  sidewalk  in 
front  of  his  own  premises,  held,  under  ordiuan- 
ras  of  the  city,  not  relieved  from  liability  for 
his  pro  rata  share  of  cost  of  coufltructins  inter- 
sections in  the  improvement  district— Heman 
Const  Co.  T.  McManns  (Mo.  A^.)  810. 

I  7>   FoUm  power  ud  vesvlfttiins. 

Under  Ky.  St  1899,  %  3290,  snbsecs.  23.  25. 
26,  cities  of  the  third  class  held  without  author- 
ity to  prohibit  the  erection  of  a  brick  church 
bnilding  made  as  nearly  fireproof  as  possible.— 
Boyd  T.  Board  ot  Cooncilmen  of  City  of  Frank- 
fort (Ky.)  669. 

Ordinance  relative  to  buildings  h^d  unconBti- 
tutional,  because  giving  arbitrary  power  to  the 
city  council. — Bovd  v.  Board  of  Cooncilmen  of 
City  of  Frankfort  (Ky.)  668. 

Under  Ky.  St  1899,  |  3290,  sabsecs.  14,  16. 
city  held  without  authonly  to  declare  a  ehnrch 
building  erected  by  a  colored  congregation  to 
be  a  nuisance. — Boyd  v.  Board  of  Couacilmen 
of  City  of  Frankfort  (Ky.)  669. 

Evidence  held  to  sustain  a  conviction  of  vio- 
lating an  ordinance  as  to  weeds  on  premises. 
—City  of  St.  Louis  v.  (Salt  (Mo.  Sup.)  876. 

Const  art.  0.  SI  20-26,  and  a  charter  provi- 
sion passed  thereunder,  authwizlng  the  abate- 
ment of  nuisance!),  held  to  nve  power  to  pass 
an  anti-weed  ordinance.— Cfty  of  St.  Louis  v. 
Gait  (Mo.  Sup.)  876. 

City  ordinance  prohibiting  the  explosion  of 
firecrackers  held  to  be  within  police  power  of 
the  city. — City  of  Gentralla  t.  Smith  (Ho.  App.) 

Defense  to  prosecution  foi-  violation  of  city 
ordinance  against  exploding  firecrackers  consid- 
ered, and  held  insufficient. — City  of  Centralia 
V.  Smith  (Mo.  App.)  488. 

Under  St  Louis  City  Charter,  art  3,  §  26, 
par.  12,  providing  that  tbe  municipal  assembly 
shall  have  aathority  to  "provide  for  the  safe 
constmction,  inspection  and  repair  of  all  pri- 
vate and  public  buildings  within  the  city,"  an 
ordinance  limiting  the  depth  a  lot  owner  can 
excavate  on  his  premises,  without  taking  care 
of  contigQOns  buildings  at  bis  own  expense,  is  a 
nullity.— Carpenter  t.  Reliance  Realty  Co.  (Mo. 
App.)  1004. 

Defendants'  calling  plaintitTs  attention  to  an 
ordinance,  in  notifying  him  to  protect  his  prop- 
erty from  an  excavation  about  to  be  made  by 
defendants.  Aetd  not  to  estop  defendants,  in  ac- 


tion to  compel  them  to  adopt  measures  at  their 
own  expense  to  protect  plaintiff's  bnildiugs,  to 
attack  tne  validity  of  the  ordinance.— Carpenter 
V-  Reliance  Realty  Co.  (Mo.  App.)  1004. 

A  city  charter  and  ordinances,  authorizing 
policemen  to  arrest  without  warrant  when  an' 
ordinance  Is  violated  in  their  view,  is  valid. — 
Vann  v.  State  (Tex.  Cr.  App.)  818. 

A  horse,  mnning  to  his  stable  unattended,  ac- 
cording to  cnatom,  held  mnning  at  large,  within 
an  ordinance  making  it  onlawfnl  for  horses  to 
run  at  Ibkb.— Allen  t.  Haaiard  (Tex.  Civ.  App.) 
268. 

I  8.    Use  and  regrvlatlon  ot  pnliUo  pla- 
ces, pritperty,  and  works. 

A  city  held  not  to  have  acqtured  by  prescrip- 
tion tbe  right  to  maintain  a  sewer  on  a  peioon^a 
land.— aty  of  CfaUUcoUxe  T.  Bryan  (Mo.  App.) 
466. 

I  9.  Torts. 

City  Arid  liable  for  negligent  maintenance  of 
sidewalk,  though  constructed  by  property  own- 
er without  any  requirement  from  city. — Town  of 
Bromley  v.  Bodkin  fKy.)  696. 

The  question  of  notice  to  the  town  authorities 
of  a  defect  In  a  sidewalk  held  one  for  the  jury. 
—Town  of  Biondey  ▼.  Bodkin  (Ky.)  696. 

Evidence  held  to  show  clearly  that  a  sewer 
was  sufficient  to  meet  the  demands  on  It  nuder 
ordinary  conditions.— Gulath  v.  City  of  St. 
I^nis  (Mo.  Sup.)  744. 

Evidence  held  insofficient  to  show  that  a  few- 
er bad  not  been  kept  in  repair,  or  had  become 
obstructed.— Oulath  T.  City  of  St.  Louis  (Mo. 
Sup.)  744. 

Flooding  of  land  from  a  well-built  sewer, 
caused  by  an  extraordinary  rain,  Aeld  an  act 
of  God,  for  which  city  is  not  liable.— Gulath  t. 
City  of  St  Louis  (Mo.  Sup.)  744. 

In  action  against  dty  and  others  for  injuries 
Buflrtained  by  plaintJtF  oy  falling  into  the  open 
door  of  a  ceilarway  in  a  sidewalk,  evidence  held 
not  to  show  such  a  use  of  the  door  [ffeviou-sly 
as  sboold  have  amounted  to  notice  to  the  city. 
— Fdilhaner  t.  City  of  Bt  Louis  (Mo.  Sup.) 
848. 

Instmctiotl  as  to  measure  of  city's  dn^  In 
'  keeping  Its  streets  In  repair  held  error.— Jero- 
j  witz  T.  Kansas  City  (Mo.  App.)  1088. 

Exemplary  damafres  cannot  be  recovered 
'  against  city  for  an  Injury  to  land,  except  uudel 
I  exceptional  circumstances.— Ostrom  t.  City  of 
I  San  Antonio  (Tex.  Civ.  App.)  820. 

S  10.   Fiscal   uanagemeiit,   pnbUe  debt, 
seonritles,  and  taxation. 

In  a  snit  to  enjoin  tbe  collection  of  a  personal 
property  tax,  evidence  held  insuffldeut  to  rebut 
plaintiff's  positive  statements  showing  his  Don- 
residence.— Town  of  London  v.  Boyd  (Ky.)  931. 

Ky.  St  1903,  S  3673.  held  not  to  confer  on 
riztn-ciass  towns  the  power  to  tax  for  local 

Surposes  j>ersonal  property  of  nonresIdoitB. — 
'own  of  London  v.  Boyd  (Ky.)  931. 

;    Under  Rev.  St  1899,  fi  6276  (Laws  1873.  p. 

■  210),  providing  that  the  leKislatlre  authori^  of 

■  cities  of  a  certain  class  shall  "order"  an  elec- 
tion to  be  held  for  tbe  purpose  of  testing  the 

;  sense  of  the  qualified  voters,  on  propositions  to 
become  Indebted  or  to  increase  the  debt  thereof, 
I  an  order  or  resolution  pasKed  with  the  same 
'  formalities  as  an  ordinance   held  sufficient.- 
State  ex  rel.  Town  of  Canton  v.  Allen  (Mo. 
Sup.)  868. 

!    A  resolution  of  a  dty  council,  ordering  an 
'  election  for  the  purpose  of  testing  the  sense  of 
the  (iiialified  voters  on  a  proposition  to  increase 

■  the  debt  ot  the  city,  requiring  15  days'  previnus 
'  notice  of  the  election,  held  to  be  complied  with. 

-State  ex  reL  Town  (A  Canton  v,  Allen  (Mo» 
I  Sup.)  8GS. 
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City  ordinance,  ordering  Issuance  of  bonds  to 
purchase  or  erect  electric  light  plant,  held  not 
violative  of  Const,  art  10,  S§  1,  3,  10,  relating 
to  the  taxing  power.— State  ex  rel.  Tom  of 
Canton  t.  Allen  (Mo.  Sup.)  868. 

Objection  to  proposition,  submitted  to  vot- 
ers of  city  to  test  tneir  senae  as  to  propriety  of 
increaaing  the  dty  debt,  held  wltliout  ment. — 
State  ex  rel.  Town  of  Canton  v.  AUen  (Mo. 
Sup.)  868. 

Objection  to  resolution  of  city  council,  order- 
ing a  special  election  to  test  sense  of  voters  as 
to  propriety  of  Increasing  debt  of  dty.  M4 
without  merit— State  ex  rel.  Towa  of  Canton 
V.  AUen  (Mo.  Sap.)  868. 

MURDER. 

See  "Homicide,"  S  1. 


MUTUAL  BENEFIT  INSURANCE 

See  "Inroranee,"  i  & 

MUTUAL  INSURANCE  COMPANIES. 

See  "Insurance,"  |  1. 

NAMES. 

"Doorley"  Is  Idem  sonans  with  "Dooley."— 
New  York  &  Texas  Land  Co.  t.  Dooley  (Tex. 
Civ.  App.)  1030. 


NAVIGABLE  WATERS. 

See  "Ferries";  "Waters  and  Water  Courses." 


NEGLIGENCE 

Causing  death,  see  "Death,"  9  1. 

By  particular  classes  of  parties. 

See  "Carriers,"  $S  2,  B,  6:  "Druggists" ;  "Munic- 
ipal Oozporations,'*  |  8. 

Banks,  see  "Banks  and  Banking,"  {  1. 

Bmployera,  see  "Master  and  Servant,"  J|  2-10. 

Insured,  see  "Insurance,"  §  4. 

Railroad  companies,  see  "Railroads,"  SS  3-6. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  S  1. 

Traveler  on  highway,  see  "Highwaya,"  |  4. 

OMdittonor  we  Q^]«rMraIar  species  of  property 
vtorks,  or  machinery. 

See  "Railroads,"  $§  3-^;  "Street  Railroads," 

SS  2-7;  '*Tunipikea  and  Toll  Roads,"  §  2. 
Automobile,  see  "Highways,"  S  4. 
Demised  premises,  see  "Landlord  and  Tenant" 

i  s. 

CantrfbutoryTugligenee. 

Injury  avoidable  notwithstanding  contributory 
negligence  of  person  injured  by  operation  of 
street  railroad,  see  "Street  Railroads,"  S  S. 

Of  owner  of  animals  injured  by  operation  of 
railroad,  see  "Railroads,"  {  S. 

Of  owner  of  property  destroyed  by  fire  caused 
by  operation  of  railroad,  see  "Railroads,"  |  Q. 

Of  parent,  see  "Parent  and  Child." 

Of  passenger,  see  "Carriers,"  |  7. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads,"  §S  3-6. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  SS  4,  7. 

Of  servant,  see  "Master  and  Servant,"  8f  8-10. 

Of  shipper  of  live  stock,  see  "Carrim,"  |  8. 

S  1,   Acta    or    omiasloiu  eoMtltntiac 
neiellseiioe. 

In  action  by  servant  for  injuries,  an  iostmc- 
tion  on  gross  negligence  held  not  erroneous. — 
Chesapeake  &  O.  iiy.  Co.  v.  Board  (Ky.)  189. 


A  railroad  is  required  to  keep  a  wagon  way 
leadins  into  Its  atockyarda  in  reasoname  repair 
only.— Meyers  v.  Chicago,  B.  L  &  P.  By.  Co. 
(Mo.  App.)  14». 

S  S.   Contriliiitorr  meclicemee. 

In  an  action  against  a  railroad  compaoT  for 
injuries  to  a  diild,  evidence  held  to  justify  a 
finding  that  tiie  child  was  not  md  jiiris.— St 
Louis,  L  M.  &  8.  By.  Co.  t.  Gohim  (Ark.)  596. 

The  negligence  of  a  carrier  of  passengers  ia 
not  imputed  to  a  passenger,  who  is  Injured  by 
the  concurrent  negligence  of  the  carrier  and 
another.— Louisville  ft  O.  Packet  Oo.  t.  Mulli- 
gan (Ky.)  704. 

Negligence,  sneh  as  to  iweclnde  m  tmeanrj 
toe  injuries,  is  merely  the  absence  of  such  care 
as  a  person  of  ordinary  prudence  would  exer- 
cise under  similar  circumstances. — Meyers  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Mo.  App.)  1^. 

Plaintiff,  in  action  for  injuries  received  in 
driving  on  premises  of  a  railroad,  approacliing 
its  stock  lots,  held  gailty  of  conlxibatorr  neg- 
ligence.—Meyers  V.  Chicago,  B.  L  ft  P.  By. 
Co.  (Mo.  App.)  149. 

I  8.  AetloBS. 

Whether  a  boy  12  years  old  ezerdsed  reason- 
able care  when  he  touched  a  live  electric  wire 
held  a  question  for  the  jury. — City  of  Owens- 
boro  T.  York's  Adm'p  (Ky.)  USO. 

The  burden  is  on  plaintiff,  in  an  acti<n  for 
negligent  killing,  not  only  to  prove  the  negli- 
gence and  injury  complained  of,  but  also  a 
causal  connection  between  them. — Warner  t. 
St.  Louis  &  M.  R.  R.  C!o.  (Mo.  Sup.)  67. 

Where  the  facts  are  undisputed,  and  are  snch 
that  reasonable  minds  can  draw  but  one  infer- 
ence therefrom,  the  question  of  contributory 
negligence  is  one  of  law  lor  the  court — ^Meyers 
T.  (^icago,  B.  L  ft  P.  By.  Co.  (Mo.  App.)  148. 

An  instraction  reqnirlng  the  Jary  to  find  that 
plaintiff  fell  when  Mie  was  using  ordinary  care 
for  her  own  safety  does  not  authorize  a  recov- 
ery, withont  regard  to  her  contribntorrnegli- 
gence.— Kean  t.  Schoening  (Mo.  Ap|k)  oSBb 


NEGOTIABLE  INSTRUMENTS. 

See  "BIUb  and  Notes." 


NEGROES. 

Discrimination  Id  selection  of  Jurors  as  deolal 

of  equal  protection  of  laws,  see  "Gonstito- 
tioual  Iaw,"  S  7. 
Race  discrimination  in  selection  of  jotms,  see 
"OivU  Bights." 


NEWLY-DISCOVERED  EVIDENCE 

Ground  for  new  trial  In  civil  actions,  see  "New 
Trial,"  S  1. 

Ground  for  new  trial  in  criminal  prosecatitn^ 
see  "Orimhial  Law,"  1  20l 


NEW  TRIAL. 

In  criminal  prosecutions,  see  "Criminal  LaWi" 

8  20;  "Homicide,"  |  8. 
In  ejectment,  see  "Ejectment,"  8  SL 
In  suit  for  forcible  entry,  see  '*F<MTible  Ekitry 

and  Detainer,"  8  1. 
Necessity  of  motion  for  parpose  of  review,  see 

"^peal  and  Brror,"  }  2;  "Criminal  Law." 

Power  of  sQCcessor  In  office  of  Judge  to  pan  m 

motion  for,  see  "Jndges,"  |  2. 
Remand  by  appellate  court  for  new  trial,  tm 

"Appeal  and  Error,"  1  24. 
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I  1.  Gronnda. 

Newly  discoTered  evidence  of  an  account 
book  htid  not  cnmolatiTe  eTidence,  but  incb 
as  to  entitle  defendant  in  ejectment  to  new 
trial.— Owsley  t.  Owsley  (Ky.)  397. 

Where  newty  diacovered  evidence  la  uner- 
ring and  convincing,  satiefying  the  mind  of  the 
judge  that  It  will  probably  Mve  a  preponder- 
ating influence  upon  another  trial,  a  new  trial 
showd  be  granted.— Owsley  r.  Owsley  (Ky.) 
397. 

Private  metDorandum  or  account  book  of 
party,  discIoBed  by  his  testimony  in  another 
suit,  AeU  material  evidence,  not  prodncible  by 
ordinary  diligence.— Owaley  v.  Owsley  (Ky.) 
397. 

The  trial  court  did  not  abuse  its  diecretion 
in  refnsiuff  a  new  trial  in  a  personal  injui^ 
nctiou,  on  the  ground  of  newly  diacovered  evi- 
dence goiag  only  to  the  extent  of  plalntlfTa 
inJuriea.~Ijonisville  A  G.  Packet  Co.  v.  Mulli- 
gan (Ky.)  701 

Court  held  to  have  authority  to  aet  aside,  on 
ground  of  surprise,  judgment  non  obstante  ver- 
edicto for  failure  to  reply  to  anawer.— Illinois 
Cent.  U.  Co.  v.  Beauchamp  (Ky.)  1006. 

Affidavits  of  witnesses,  unknown  and  not  dia- 
coverable  by  exercise  of  due  diligence  at  the 
time  of  trial  of  an  action  for  breach  of  mar- 
riage contract,  held  to  entitle  defendant  to  a 
new  trial.— Meiach  v.  Sippy  (Mo.  App.)  141. 

S  2.    Froo«edliiBs'  to  prooim  new  triaL 

The  four  days  after  the  trial  in  which  Rev. 
St.  1S99,  I  803,  requires  motion  for  new  trial 
to  be  filed,  that  matters  of  exception  may  be 
reviewed  on  appeal,  are  calendar  days,  not  court 
days.— Long  v.  Hawkins  (Mo.  Sup.)  77. 

Statements  of  juror  that  be  had  already 
formed  an  opinion  before  trial,  contrary  to  his 
anawen  to  questions  on  the  voir  dire  examina- 
tion, held  incapable  of  proof  to  impeach  ver- 
dict.—Meisch  V.  Sippy  (Mo.  App.)  141. 

Under  the  direct  provisions  of  Saylea*  OIv. 
St.  1897,  art.  1029a,  it  is  proper  for  the  trial 
court  to  require  a  remittitur  of  excessive  dam- 
ages as  a  condition  to  his  overralinc  a  motion 
for  a  new  trial.— Ft.  Worth  &  D.  0.  By.  Co. 
T.  Llnthicum  (Tex.  Civ.  App.)  40. 

NEXT  OF  KIN. 

Bee  "Dewent  and  DlitritmtloiL'' 

NONRESIDENCE. 

Effect  on  limftatkn,  see  "Limltatton  of  Ac- 
tions," S  2. 

NOTARIES. 

Limitation  of  action  on  notarial  bond,  see 
"Limitation  of  Actlona,"  »  1>  2.  S. 

Under  Rev.  St.  1890,  f  8836,  cause  of  action 
for  fraud  of  notary  does  not  accrue  till  Its  dis- 
coveiy,  or  until  it  ought  to  have  been  diacover- 
ed.—State  ex  rel.  Barringer  t.  Hawkins  (Mo. 
App.)  88. 

NOTES. 

Prondseory  notes,  see  *^ill8  and  Notes.** 

NOTICE. 

Of  particular  facta,  act*,  or  proceedingt. 

Action  or  process,  see  "Process,"  §  2. 
Bankruptcy  proceedings,  see  "Bankruptcy,"  S  2. 
Defects  in  street,  see  ''Municipal  CTorporationa," 
fi  9. 

Increase  of  capital  stock,  see  "OorporatlonB,'* 
'  77S.W.-7« 


Meetings  of  persons  engaged  in  joint  adveo* 

tnre,  see  "Joint  Adventures." 
Nonpayment  or  protest  of  bill  or  note,  see 

"^Us  and  Notes,"  S  4. 
Sickness  of  member  of  Insurance  aasociation, 

see  "Insurance,"  |  8. 
Taking  of  depositiona,  see  "Depositions." 
Termination  of  tenancy,  see  "Landlord  and 
{    Tenant,"  1  2. 

Ho  partiOHlor  elaesas  of  pordM. 

I  See  "Mnnidpal  Corporations,"  S  9;  "Principal 
and  Agent,"  9  3. 
Purchaser  ot  note,  see  "Bills  and  Notes,"  |  3. 
.  Purchaser  of  realtj*,  see  "Vendor  and  Purcnas- 
,    er,"  i  5. 

NUISANCE. 

Harmless  error  in  Instructions  in  action  fur 

damages  caused  by  uuisance,  see  "Appeal 

and  Error."  i  20. 
Liability  of  lessor  for  maintenance  of,  see 

"Landlord  and  Tenant,"  I  3. 
Regulation        municipalities,  see  "Municipal 

(Corporations,"  f  7. 

t  1.  Pvtvate  Mvlsaaoes. 

Certain  municipal  ordinances  held  Inadmissible 
in  action  for  damages  from  a  nnisance,  consiat- 
iug  in  the  operation  of  a  candle  factoir. — Dank- 
er V.  (looriwiu  Mfg.  Co.  (Mo.  App.)  838. 

A  person,  injured  by  a  nuisance  occasioned 
by  a  sewer  having  its  outlet  on  his  land,  hdd 
estopped  from  obstructing  the  outlet.— City  of 
ChlUicothe  v.  Bryan  (Mo.  App.)  465. 

A  person,  injured  by  a  nuisauce  occasioned 
by  a  sewer  having  its  outlet  on  his  land,  held 
not  entitled  to  obstruct  the  outlet— City  of 
Chillicothe  v,  Bryan  (Mo.  App.)  465. 

A  person  injured  by  a  nuisance  has  the 
right  to  abate  it,  but  in  so  doing  must  not 
be  guilt?  of  any  excess. — City  of  Chillicothe  v. 
Bryan  (Mo.  App.)  465. 

S  2.   PnbUo  nnlaancea. 

In  suit  to  abate  a  public  nuisance  on  land  al- 
leged to  have  tieen  dedicated  to  the  public,  but 
claimed  by  defendants,  held,  that  the  court  was 
not  required  to  determine  tne  qnestion  of  dedi- 
cation, defendant's  title,  etc. — Baker  v.  Mc- 
Daniel  (Mo.  Sup.)  631. 

In  suit  to  abate  .a  nuisance,  a  finding  held 
to  have  amounted  to  a  finding  on  the  existence 
of  the  nuisance.— Baker  v.  McDaniel  (Mo.  Sup.) 
B31. 

In  order  to  enable  an  individual  to  maintain 
an  action  for  injuries  from  a  public  nuisance. 
It  is  necessary  for  faiin  to  show  special  damages. 
—Baker  v.  McDaniel  (Mo.  Sup.)  531. 

OBJECTIONS. 

Necessity  for  purpose  of  review  in  oriminai 
prosecutions,  see  "Criminal  Law,"  |  22. 

To  deposition,  see  "Depositiona." 

To  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  15. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,"  i  5. 

OBSTRUCTIONS. 

Of  easements,  see  "Easements,"  |  2, 
Of  highways,  see  "Highways,'*  |  4. 

OFFER. 

Of  vtwO,  see  "Trial,"  |  2. 
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OFFICERS. 

BribeiT.  M«  "Bribery." 
Bmbeszlement.  see  "Embezxlemeot.'* 

ParticulaT  ela§9e»  of  ofjlcen. 

See  "District  ond  Prosecuting  Attnrn^s"; 
"Jndges'':  "Justices  of  the  Peace";  "Nota- 
ries"; "Receivers.*' 

Corporate  officers,  see  "Corporatioos,"  |  8. 

CoQ&tr  officers,  see  "Counties,"  |  2. 

Highway  offlcera,  see  "HigfaTaya,"  J  2. 

IiMwonce  company  officers,  see  "Innuanca,** 

Muuicipal  officers,  aee  '^Municipal  Ooipora- 
tions,^'  {  4.  *-  IP- 

OILS. 

OU  landit  aee  "Minea  and  Mineral^"  1 1. 

OPENING. 

Judgmeot,  see  "Jodgmeut,"  I  2. 

OPINION  EVIDENCE. 

In  ehrU  actions,  see  "Evidence,"  1 11. 

In  criminal  prosecutions,  aee  "Criminal  Law," 

ORDER  OF  PROOF. 

At  trial,  see  'fTrial,"  |  2. 

ORDERS. 

Of  court,  see  "Motions." 
Review  of  appealable  ordm,  aee  "Appeal  and 
Error." 

ORDINANCES. 

Hnnldpal  ordinances,  see  "Municipal  Oorpora- 
tioBaT^H  8,  0,  7. 

PARENT  AND  CHILD. 

See  "Adoptim";  "Guardian  and  Ward";  "In- 
fants." 

Custody  of  children  on  dlvoree,  sea  "Divorce," 
§  4. 

A  father,  leaviog  a  boy  eight  years  old,  and 
incapable  of  appreciating  the  danger,  unat- 
tended at  a  railway  ntation,  wbete  he  is  in- 
jured by  a  moving  train,  is  guilty  of  contribu- 
tory n^igence,  barring  his  right  to  recover 
for  loss  of  service  occasioned  by  Injury  to  the 
bey.— St.  Lonis,  I.  M.  &  S.  By.  Co.  T.  Colnm 
(Ark.)  506. 

Terdict  for  $1,500  In  favor  of  a  mother  for 
loss  of  son's  services  hcid  not  excessive. — 
Scamell  t.  St.  Louis  Transit  Co.  <Mo.  App.) 
1021. 

Mother's  right  to  recover  for  loss  of  eon's 
services  held  not  impaired  by  occurrence  of  the 
loss  pending  a  contract  with  him  to  which  she 
was  a  stranger.— Scamell  v.  St.  Louis  IVanslt 
Co.  (Mo.  App.)  1021. 

After  the  father's  decease,  a  minor's  services 
belong  to  the  mother,  while  he  lives  with  and 
id  supported  by  her. — Scamell  v.  St.  Louis  Tran- 
sit Co.  (Mo.  App.)  1021. 

A  minor  child  cannot  recover  from  its  father 
and  stepmother  civil  damagefl  for  personal  in- 
juries inflicted  on  it  by  the  latter. — McKelvey  v. 
McKelvey  (Tenn.)  6(14. 

In  a  contest  between  a  paternal  erandfathw 
and  a  mother  for  the  custody  of  an  infant,  it  is 
error  to  exclude  the  im»e  as  to  the  mother's 
repQtation  for  chastity  and  veradty.— Ward  v. 
Waid  (Tex.  Clr.  App.)  829. 


PAROL  EVIDENCE 

In  dvil  aetiona,  see  "Evidence**  |  IOl 
PARTIES. 

Death  ground  for  abatement,  see  "Abatement 
and  Revival,"  8  2. 

Defects  ground  for  abatement,  see  "Abatement 
and  Revival,"  I  1, 

Domicile  or  residence  as  alFecting  venae,  see 
"Venue,"  S  1. 

Entitled  to  allege  error,  see  "Appeal  and  Er- 
ror," e  12;  "Criminal  Law,"  I  24. 

Entitled  to  assign  erroz^  see  "Appeal  and 
ror,"  I  7. 

Persons  concluded  by  Judgment,  see  "Judg- 
ment." 8  7. 

In  aeOona  bvor  agatiut  particular  doaaet  of 

parttes, . 

See  "Husband  and  Wife,"  {  2;  "Infants,"  i  3. 
In  particular  actiont  or  prooeedit^j*. 

Criminal  prosecutions,  see  "Criminal  Law,"  |  2. 

For  causing  death,  see  "Death,"  S  1. 

To  vacate  Judgment,  see  "Judgment,"  {  4. 

To  parUcular  t^asseB  of  conveyaacea,  contract*, 

or  tranaactiOM* 
See  "CoutractB,"  $  2. 
Joint  interests,       "Joint  Adventnrea." 

I  1.  PlalmtlCa. 

Under  Bev.  St.  189B,  |  540^  requiring  action!* 
to  be  Ijy  the  real  party  In  intracst,  an  artioD 
against  a  debtor  ana  snretles  Mid  not  an  action 
in  behalf  of  the  sureties. — Cttiiena*  Bank  v. 
Burma  (Mo.  Sup.)  748. 

Where  plaintiff  sold  certain  material  to  de- 
fendant on  behalf  of  himself  and  certain  afao- 
dates,  engaged  in  reconstructing  a  street  rail- 
way, he  was  entitled  to  sue  for  oreach  of  audi 
contract  In  bis  own  name  as  a  trostee  of  an 
express  trust,  under  Rev.  St.  1889,  |  541.— Xd- 
aon  V.  Cal  Hirsch  &  Sons'  Iron  &  Rail  Co.  (Mo. 
App.)  590. 

I  2.   Defect**    objeetlona.   and  amend- 
ment. 

The  circnmstanpee  under  wUcih  the  Joinder 
of  an  improper  or  unnecessary  party  pfaintifE. 
the  defect  not  being  fatal  to  recovery.  Is  to  be 
doomed  waived  by  defendant,  stated.— Jones  v. 
Kansas  (Mty,  Ft.  S.  &  U.  B.  Go.  iUo.  Sup.) 
890. 

The  joinder  of  an  improper  or  unnecessary 
party  plaintiff,  which  renders  the  petition  in- 
sufflclent  to  support  a  judgment,  can  n^th^ 
be  waived  nor  ciireA,  but  can  be  brou^t  np  tai 
motion  In  arrest  or  during  tbe  trial.-— Jones  v. 
Kansas  City,  Ft  S.  A;  H.  B.  Go.  (Mo.  Snp.) 
800. 

Question  of  misjoinder  of  parties,  not  rais- 
ed by  demurrer,  held  not  available. — Doyle  v. 
St.  Louia  Transit  Co.  (Mo.  App.)  471. 

PARTITION. 

8  !•  Aetiona  for  partition. 

One  bringing  action  in  partitiott  under  Civ. 
Code,  I  need  not  file  wttii  the  petition  tiic 
written  evidence  of  defendant's  title.— Salyer  v. 

Elkhom  Land  Imp.  Co.  (Ky.)  370. 

One  bringing  action  in  partition,  under  Civ. 
Code,  S  499,  should  set  forth  tbe  interest  of  each 
of  the  parties,  both  plaintiff  and  defendant,  if 
same  are  known  to  nlm  or  ran  be  ascertained 
from  the  records.— Salyer  t.  Elkboni  Land  Imp. 
Co.  (Ky.)  870. 

Petition  in  partitiou  proceedings,  bronjtbt  un- 
der Civ.  Code,  8  400,  alleging  that  plaintiff 
would  be  at  great  trouble  to  ascertain  tbe  duiu- 
het  of  those  Earing  an  Interest  in  tbe  land,  ktU 
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Insaflldent— fialyer  r.  Elkhora  Land  Imp.  Go. 
(Ky.)  870. 

(SrcnmstaDces  held  to  warrant  the  setting 
aside  of  a  sale  of  land  in  partition  lor  an  in- 
ed equate  orice.— Lipp'a  Quardimn  T.  AllpUn 

(i^  lies. 

PARTNERSHIP. 

See  "Joint  Adventnies." 

AsseBBment  of  tax  on  property  of,  Bce  "Taxa- 
tion," 15. 

HarmleBa  error  in  instrnctiona  as  to  existence 
of,  Bee  "Appeal  and  Error,"  f  20. 

Place  of  taxation  of  i^poty  of.  Bee  "Taxa- 
tion," I  4. 

S  1.   Tke  rel»tIou. 

Contract  for  the  Bale  of  cattle  hM  not  to 
create  a  partnership  between  the  parties. — 
Honssels  t.  Jacobs  (Mo.  Sup.)  857. 

I  S.    Blshta  ud  UabUltlM  M  to  tUvd< 
persona. 

Partnership  may  be  put  in  issae,  under  Rev. 
St.  1889,  {  746.  by  anawer,  properly  Terified, 
denying  same.— Donk  Bros.  Goal  &  Goke  Go.  t. 
Aronaon  (Mo.  App.)  132. 

i  3.    lUsaolntlan,    setttemeiit,    ud  ao- 
oonntins* 

In  an  action  to  settle  a  partnership.  Judg- 
ment ordering  sale  of  the  firm  property  held 
not  premature.— Whitney  t.  Whitney  (Ky.)  206. 

PART  PAYMENT. 

Within  statnte  of  limftations,  see  "Limitation 
of  Actions,"  I  S. 

PART  PERFORMANCE. 

Within  statnte  of  ttands,  see  "Frauds,  Statute 
of,"  I  6. 

PASSENGERS. 

See  "CaTEiers,"  ii  4r^. 

Injuries  by  coUi^on  of  vessels*  see  "Collision." 

PATENTS. 

To  public  lands,  see  "PubUc  Lands,"  1 1. 

PAYMENT. 

See  "Gompromise  and  Settlement." 
Part  payment  within  statute  of  limitations,  see 
"Llmitntion  of  Actions,"  S  3. 

Of  particular  claaaea  <if  obUgatUms  or  Uabtlitiet 
See  "Costa,"  §  4;  "Judgment,"  f  8. 
Claims  afcainRt  estate  of  decedent,  see  "Eixecn- 
tors  and  AdministratorB,"  {  4. 

PENALTIES. 

Constmction  of  penal  statutes,  see  "Statutes," 
S  5. 

PERCOLATING  WATERS. 

See  "Waters  and  Water  Courses,"  |  t, 

PERFORMANCE 

Part  performsnce  within  statute  of  frauds,  see 
"Frauds,  Statute  of,"  i  6. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  S  1;  "Negligeuce." 
AKse»Rmont  of  damages,  see  "Damages,"  |  4. 
Caused  by  construction  of  telephone  line,  see 
"Telf^m^  and  Telephones,"  i  1. 


Caused  1^  netfigoace  in  maintenance  of  de- 
mised proniaes,  see  **L«ndloi!d  and  Tenant." 
{  3. 

Cansed  by  operation  of  street  railroad,  see 
"Street  Railroads,"  Sf  2-7. 

Bxcessive  damages,  see  "Damages,"  |  S. 

Harmless  error  in  admission  of  evidence,  see 
"Appeal  and  Error,"  {  17. 

HarmlesB  error  in  instructions,  see  "Appeal 
and  Error,"  §  20. 

Harmless  error  in  ruHugs  on  questions  to  wit- 
nesses, see  "Appeal  and  Error,"  {  IS. 

Harmless  error  in  submission  of  issues  to  jury, 
see  "Appeal  and  Error,"  1 19. 

Impertinence  and  scandal  in  pleading,  see 
'Tleading,"  i  1. 

Issues  presented  for  review  on  appeal,  see  "Ap- 
peal and  Error,"  S  2. 

Opinion  evidence,  see  "Evideuce,"  S  H- 

Physlcal  examination,  see  "Damages,"  S  4. 

Province  of  court  and  jury,  see  "Trial,"  i  5. 

Release  of  claim  for.  see  ''Releeae,"  IS  Ij  2. 

Requests  for  instructions,  see  "Trial,"  |  o. 

Res  gestae,  see  "Evidence,"  I  4. 

To  employ^  see  "Master  and  Servant,"  H  2-10^ 

1o  licensee,  see  "BaUroads,"  H  3-6. 

To  passenger,  see  "Garners,"  H  Si  6;  "Gul- 
lision," 

To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads," I  4. 

To  travel^  on  highway,  see  "Municipal  Corpo- 
rations," i  8. 
To  trespasser,  see  "Rsilroads,"  1 4. 

PETITION. 

For  certiorari,  see  "Certitmul,"  1 1. 

PHYSICIANS  AND  SURGEONS. 

Bipert  testimony,  see  "Evidence"  |  11, 

PLACE. 

Of  taxation,  see  "Taxation,"  S  4, 

PLEADING. 

AdmissIonB  in  pleadings,  see  "Evidence,"  |  6. 
Applicability  of  instructions  to  pleadings,  see 

^-Trinl,"  §  B. 
Harmless  error  in  pleadings,  see  "Appeal  and 

Error."  §  16. 
Necessity  of  objections  to,  for  purpose  of  review, 

see  "Appeal  and  Error."  I  2. 

AllegaMona  a*  to  ptarticular  faettt .  oeCs,  or 

tnmtactiont. 
See  "Adverse  Possession,"  |  8;  "Damages." 

i  4;  "Statutes,"  S  6. 
Amount  in  controversy,  see  "Courts,"  9  2. 
Contributor  negligence  of  passenger,  see  "Car- 

ri«s,"  I  7. 

Former  adjudication,  see  "Judgment."  {  9. 
Statnte  Of  frauds,  see  "Frauds,  Statute  of," 
5  7. 

Statute  of  limitations,  see  Limitation  of  Ac- 
tions," S  5. 

In  octioTis  by  or  against  particular  elastea  of 
paittes. 

See  "Carriers,"  88  3.  6 ;  "Master  and  Servant," 
I  9:  "Partnership,"  %  2:  "Principal  and 
Agent,"  «  3;  "Railroads,"  |  S. 

In  parttcutar  axf^xma  or  proeeeMnga. 

See  "Fraud,"  f  2 ;  "Libel  and  Blander."  $  1- 

"Partition,"  f  1:  "Trespass,"  |  1;  "Trover 

and  CoDversion,"  8  !■ 
For  breach  of  contract,  see  "Contracts,"  {  6. 
For  injuries  from  negligence  of  lessor,  see 

"Landlord  and  Tenant,'*  8  3. 
For  injuries  to  animals  caused  by  operation  of 

railroad.  k«  "BaUroads,"  |  6. 
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For  iDjuty  to  live  stock  In  transportatioQ,  see 
"Carriers,"  S  3. 

For  pprsonal  injuries,  see  "Carriers,"  S  fl; 
"Master  and  SerTaot,"  f  9. 

For  price  of  goods,  see  "Sales,"  I  7. 

For  taxes,  see  "TaxatioD,"  {  6. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information.** 

Id  justice's  coart,  see  "JiiBtices  of  the  Peace," 
8  1. 

On  appeal  from  jnatice's  court,  see  "Jasticea 

of  the  Peace,"  I  2. 
On  Insurance  policy,  see  "Inaurance,"  1  7. 

To  set  aside  sale  of  homestead,  see  Home* 

stead,"  §  4. 
To  vacate  judgment,  see  "Judgment,"  S  ^ 

5  !•    Form  and  allegations  in  generaL 

lu  a  suit  to  recover  for  certain  property  alleg- 
ed to  liaTe  been  taken  fay  defendants,  where  no 
exemplary  damages  were  asked,  an  allegapon  as 
to  the  manner  of  taking  the  property  Aelaa  con- 
clusion of  the  pleader  aad  improper, — Rylle  t. 
Stammire  (Tex.  Cir.  App.)  626. 

AUegatiODS  iu  a  petition  for  injuries  to  a 
brakeman  held  not  demurrable  as  unnecessary, 
denundatory,  and  Inflammatory. — GalTeaton,  H. 

6  S.  A.  Ry.  Oo.  T.  Appel  (Tex.  CIt.  App.)  635. 

8  2.    Plea  or  answer,  cross  eomplaimt, 
and  affldavlt  of  defense. 

Instruction  in  personal  Injury  action,  allow- 
ing recovery  for  loss  of  time  and  medical  at- 
tention, held  within  the  pleadings.  —  Illinois 
Cent.  R.  Co.  v.  Beauchamp  (Ky.)  1096. 

Plaintiff  held  not  entitled  to  separate,  for  his 
own  purposes,  an  admission  in  defendant's 
abandoned  answer  from  a  further  allcRation  of 
the  answer  militating  against  plaintiff.— Clark 
T.  Missouri,  K.  &,  T.  By.  Co.  (Mo,  Sup.)  882. 

8  8.    Replloatlon  or  reply   and  subse- 
qnant  pleadings. 

In  the  absence  of  a  rejoinder,  all  the  well- 
pleaded  facts  in  the  reply  are  taken  as  true; 
and,  in  the  absence  of  evidence,  the  allegations 
in  the  answer,  denied  1^  the  reply,  are  taken 
as  nntrne.— Gray  t.  United  States  ^vings  & 
Loan  Co.  (Ky.)  200. 

A  reply  that  a  member  of  a  beneSdary  asso- 
ciation was  suspended,  when  he  should  not 
have  been,  held  no  departure  from  the  petition, 
ailefcing  membership  m  good  standing. — Smith 
V.  Sovereign  Camp  of  Woodmen  of  the  World 
(Mo.  Sup.)  862. 

8  4.    Demurrer  or  enoeption. 

Where  one  paragraph  of  the  complaint  states 
a  cause  of  action,  a  demurrer  to  the  whole  com- 
plaint should  be  overruled.— Bagley  v.  Weaver 
(Ark.)  903. 

Where  but  one  paragraph  in  a  petition  is  de- 
fective, a  demurrar  to  the  whole  is  properly 
overruled.— Albin  Co.  t.  Eutmer  (Ey.)  181. 

Where,  after  demurrer  had  been  snstatned  to 
a  petition,  plaintiff  does  not  aak  leave  to  amend, 
held  nut  error  for  court  to  dismiss  the  salt. — 
GaddiB  v.  Western  Union  Tel.  Co.  (Tex.  Otv. 
App.)  87. 

i  5*    Amended  and  supplemental  flMidi 
incs  and  repleader. 

It  does  not  constitute  a  change  of  a  cause 
of  action  for  malicious  prosecution  and  false  im- 
pris<mment,  that  in  an  amended  petitiou  alle- 
gations are  inserted  bringing  the  venue  within 
the  county  where  the  suit  was  instituted.— Ev- 
ans T.  Maymrille  &  B.  S.  R.  Co.  (Ky.)  708. 

Defect  In  petition  for  purchase  price  of  cooda, 
as  to  venae,  held  cured  by  amendmeDt.-^lynt 
V.  Eagle  Pass  Coal  &  Coke  Oo,  (Tex.  Oiv.  App.) 

831. 

S  6.    Slsnatnre   and  Terlfleation. 

Granting  of  leave  to  have  plea  sworn  to  dur- 
ing trial  Aeld  within  discretion  of  the  eonrtr- 
Dyer  y.  Winston  (Tex.  CIt.  Aj^.)  227. 


I  7.   Profert,  oyer,  and  enUblta. 

An  exhibit  in  a  complaint  for  goods  sold  held 
sufficient  under  the  statute  to  authorize  the  ad- 
mittance of  evidence  to  sapport  it.— Brierre  r. 
Cereal  Sngar  Go.  (Mo.  App.)  111. 

I  8.    Issues,  proof,  and  Tarianee. 

Under  an  answer  setting  np  a  counterdaim 
based  on  fraud,  the  defendant  cannot  recover 
on  proof  of  breach  of  warranty.— HaUtwdl  Ce- 
ment Co.  V.  Stewart  (Mo.  App.)  124. 

Where  the  illegality  of  a  ctmtraet  saed  on 
appears  from  plaintiff'B  evidence,  the  defendant 
may  take  advantage  of  this  defense,  though  not 
pleaded.— McGlnre  t.  Ullman  (Ho.  App.)  323. 

I  9.  Defeots  and  obieotions,  waiver,  and 
aider  by  verdiot  or  Jadnwat. 
Under  the  express  provisk>us  oi  Sand.  &  H. 
Dig.  i  6776,  an  objection  to  a  eonqilaint  for 
want  of  verification  cannot  be  teken  after  jodg- 
ment— Randall  v.  Sanders  (Ark.)  56. 

After  going  to  trial  on  an  answer,  plaintiff 

cannot  complain  of  Its  Insnffldency  on  aroeaL 
—Hartford  Fire  Ins.  Col  t.  Enoch  (Ark.)  889. 

Petition  In  lilMl  ketd  good,  when  constmed 
with  the  answer.— Berea  Coil^  t.  Powell  (Ky.) 

381. 

The  defect  in  a  controverted  answw  of  de- 
fendant in  an  action  to  recover  damages  for  cnt- 
ting  timber  on  certain  land,  pleading  esto^d, 
held  cured  by  the  proof  and  judgment. — Biyutt 

V.  Main  (Ky.)  680. 

Petition  in  an  action  for  malldoue  prosecu- 
tion and  false*  imprisonment,  defective  in  fail- 
ing to  allege  facta  anstaining  Teniie,  cored 
by  answer. — Evans  v.  Maysville  &  B.  8.  K.  Co. 

(Ky.)  708. 

Where  an  answer  stated  no  defense  what- 
ever, the  court  properly  excladed  evidence  of- 
fered In  support  thereof.^Hall  t.  Small  (Mo. 

Sup.)  733. 

Objection  that  petition  Is  too  uncertain  to 
state  cause  of  action  hefd  not  available  after 

commencement  of  trial.— Harrison  t.  Self  (Mo. 
App.)  91. 

By  pleading  to  the  merits,  defendant  waiv^ 
all  objectioQB  to  mere  formal  defects.— Straus^ 
V.  St  Louis  Transit  Co.  (Mo.  App.)  156u 

Answer  on  the  merits,  after  demurrer  on  the 
ground  that  defendant  is  not  a  necessary  pany 
to  a  complete  determination  of  the  action  set 
forth  in  a  petition,  held  waiver  of  demurrer, 
under  Rev.  St.  1899,  8  602,  relatinc  to  waiver 
of  objecti<ms.— Stranas  8t  Lonia  Tranrit  Co. 
(Mo.  App.)  166. 

Defects  In  a  petition  In  an  action  against  a 
street  railroad  for  injuries  to  passenger  by  con- 
ductor assaulting  him  held  cured  by  verdict,  un- 
der Rev.  St.  1899,  8  629,  requiring  pleadin>:4 
to  be  liberally  construed.— Strauss  v.  St.  Louis 
Transit  Co.  (Mo.  App.)  156. 

Any  defect  of  a  petition  in  stating  the  rela- 
tionship of  master  and  servant  between  moth- 
er and  son,  for  loss  of  whose  services  she  sues 
held  cnred  verdict.— Scamell  T.  1^  Louis 
Transit  Co.  (Uo,  Aw)  1021. 

PLEDGES. 

Lien  of  bank  on  cotton,  to  the  purchasers  of 
which  It  had  advanced  money  on  the  billa  of 
lading,  held  terminated  by  the  delivery  to  the 
bank  of  the  proceeds  of  the  sale  of  tlw  cotton. 
—First  Nat  Bank  v.  San  Antonio  ft  A.  P. 
B.  Co.  (Tex.  Sup.)  410. 

Where  a  bank  to  which  cotton  had  been 
pledged  for  advances  entered  a  credit  to  tU 
buyer  from  the  pledgor  under  a  mistake  as  ti 
the  price,  it  was  not  estopped  to  deny  the  bor- 
er's right  to  deduct  a  portion  <^  the  price  m 
settlemoit  of  a  preriona  debt  of  the  pledgor.— 
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F!nt  Nat,  Bonk  t.  C.  A.  Aadnwi  *  Oo.  CTte. 
CiT.  App.)  956. 

A  pledge*  of  cotton,  without  notice  of  the 
claim  of  a  rabBecinent  purchaser  against  the 
pledgor,  held  entitled  to  the  entire  porchaie 
price,  where  it  amounted  to  less  than  the  deht 
for  wliich  the  <Kitton  was  pledged.— First  Nat. 
Bank  t.  a  A.  Andrews  ft  Oo.  (Tex.  Oir.  App.) 
95& 

Where  a  barer  of  cotton  misled  a  preTious 
pledpee  as  to  the  price,  the  fact  that  the  pledgee 
could  not  pat  ttie  parties  in  statu  quo  did  not 
estiap  it  from  clainung  the  entire  purchase  price 
necessarj  to  satisfy  the  debt.— Fint  Nat.  Bank 
r.  G.  A.  Andrevrs  &  Co.  (Tex.  Civ.  Affpi)  956. 

POISONS. 

Under  Pen.  Gode  1895,  art  047,  impoeing  a 
punishment  on  aaj  one  mixing  any  noxious 
IMtion,  etc.,  with  any  drink,  .food,  or  medi- 
cine, the  offense  is  complete  when  we  noxious 
potion  is  mingled,  although  there  be  in  fact  not 
enough  of  it  mingled  to  injure  or  kill  any  one.— 
Bunnels  t.  State  (Tex.  Cr.  App.)  4S8. 

The  phrase  "noxious  potion  or  snbstance," 
in  Pen.  Code  1895,  arL  Oil,  Mi  to  mean 
Bomethiug  of  the  character  of  poiaon.— Bnnnels 
T.  State  (Tex.  Cr.  App.)  458. 

Pen.  Code  1895,  art  647,  panlshiug  any  one 
who  shall  mingle  a  noxious  potion  with  any 
drug,  food,  or  medicine,  with  intent  to  kill  or  in> 
jure,  held  to  define  an  offense.— BnnneU  T. 
State  (Tex.  Or.  App.)  458. 

On  a  prosecution  ander  Pen.  Code  1895,  art 
647,  hela,  that  qnestion  whether  defendant  had 
"mingled"  strychnine  with  a  drink  should  have 
been  submitted  to  the  jury,  with  an  instruc- 
tion on  drcomstantial  eriaence.— Bunuela  t. 
State  fTez.  Cr.  App.)  45a 

On  a  prosecution,  under  Pen.  Code  1895.  art 
647,  for  mingling  a  noxious  potion  with  a 
drink,  held  not  error  to  submit  to  jury  that 
simple  syrup  was  a  drink. — Bnnnela  T.  State 
(Tex.  Cr.  App.)  458. 

On  a  prosecution  under  Pen.  Gode  18^.  art. 
647.  an  Instruction  on  the  crime  ctiarged  held 
•a  uberal  aa  defendant  was  entitled  to.— Bun- 
nels T.  Btate  <Tex.  Cr.  App.)  458. 

On  a  prosecution,  under  Pen.  Code  18^.  art 
647,  for  mixing  a  noxious  substance  with  a 
drink,  held  error  to  permit  state  to  show  that 
one  of  defendant's  employers  had  found  a  bot' 
tie  of  strychnine  in  an  unusual  place  in  his 
store.— Runnels  T.  State  (Tex.  Cr.  App.)  458. 

On  prosecution  under  Pen.  Code  1895,  art. 
647,  the  admission  of  certain  eTideoce  held 
erroneous,  as  showiug  facts  not  sufficiently  con- 
nected with  the  offense. — Runnels  v.  State 
(Tex.  Cr.  App.)  458. 

On  a  proBecntlon  under  Pen.  Code  1895,  art. 
647,  hdd,  that  the  question  as  to  the  propri- 
ety of  a  question  put  to  a  witness  was  sutfl- 
cieatly  presented,  and  that  the  court  should 
have  excluded  the  question. — Runnels  r.  State 
(Tex.  Gt.  App.)  458. 

POLICE  POWER. 

Of  mnnldpallty,  see  "Mtmidpal  Gorporatiom,*' 
I  7. 

POLICY. 

Of  inrarance,  eee  "Inanranee." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Blectiona." 


POOL  SELLING. 

Validity  of  tstatntt  rdattnc  to,  as  denial  of 

2ual  [ootection  of  ]mm»,  eee  **Oonstitutioii- 
Law."  I  7. 

POSSESSION. 

See  "AdTene  Posaession." 
Of  demised  premises,  see  "landlord  and  Ten- 
ant" S  5. 

Of  mortgaged  prtverty,  we  "Chattel  Mortga- 
ges." S  2. 

Beteotion  by  grantor  in  fraudnlent  eonveynuce, 
•ee  "Fraudulent  GonTeyancea,"  |  L 

POST  OFFICE, 

Presomptions  as  to  delivery  of  maU  matter, 
see  "Hvldence,"  i  2. 

POWERS. 

Of  attorney,  see  "Principal  and  Agent** 

PRACTICE. 

Procedure  of  particular  courts,  see  "Courts." 
Fn  partUjular  oMl  aeUon»  or  proceedings. 

See  "Account  Actton  on";  "IMvorce,"  {  2; 
"Ejectment"  :  "Halieaa  Corpus,"  I  1 ;  "Pro- 
hibition" ;  "Beplevin"  ;  "Trespass  to  Try  Ti- 
tle," fi  1. 

Fortioulor  proceedingBinactUmt. 

See  "Abatement  and  Rerivar' ;  "Continuance" ; 
"Costs";  "Damages,"  {  4;  "Depositions"; 
"Evidence" ;  "Execution" ;  "Judgment" ; 
"Jury"  ;  "Limitation  of  Actions"  :  "Motions"  ; 
"Parties";  "Pleading*';  "Process";  "Refer- 
ence"; "Removal  of  Gnnses";  "Stipalatlons"; 
'Triar':  "Venae." 

Verdict  see  "Trial,"  |  6. 

Particular  remediet  in  or  incident  to  action*. 

See  "Attachment";  "Gamlsliment" ;  "Injtmc- 
tion";  "Receivers";  "Sequestration." 

Procedure  In  criminal  ]>ro8ecuttona. 
See  "BaU,"  §  1;  "Criminal  Law." 
For  violation  of  liquor  lawa,  see  "Intoxicating 

Liquors,"  i  5. 

Procedure  in  exerciae  fit  speolal  iwtocHoMons. 

In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 
II. 

Procedure  on  review. 

See  "Appeal  and  Error":  "Oertiorari,"  fi  1; 
"Exceptions,  BUI  of;  "Jostloe  of  the  Peace," 
S  2 ;  "New  Trial." 

PREFERENCES. 

Effect   Of   proceedings   in   bankruptcy,  see 

"Bankruptcy,"  S  I. 
In   fraudulent  conveyance,  see  "Frandnlent 

Gouveyaneeii''  I  1. 

PREJUDICE. 

Ground  for  reversal  in  civil  actional  aea  "Ap- 
peal and  Error,"  SS  16^ 

PREMIUMS. 

For  insurance,  see  "InsnranctL"  |  4. 
On  loana  from  building  and  loan  aaaociatioiu, 
see  "Boilding  and  Loan  Aaaodatloni." 
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PRESCRIPTION. 

AeqnlBltlOD  of  rii^tB,  see  "Adrerse  Pmses- 
don,"  i  1;  "BBsements/'  i  1;  "Municipal 
Oorporations,"  |  8;  "Wat«ra  aud  Water 
GonrsM,'*  |  8. 

PRESENTMENT. 

Of  bill  or  note,  see  "BiUa  and  Notes,'*  f  4. 
Of  claims  affainat  estate  of  decedeat,  ne  "Bx- 
eenton  and  Administrator*,"  {  4. 

PRESUMPTIONS. 

In  ciril  actioni,  see  "Brideuce."  }  2. 
On  appeal  or  error,  see  "Appeal  and  Error,"  f 
10. 

PRINCIPAL  AND  ACCESSORY. 

See  'HMniinal  Law/'  I  2. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";  'brokers'*;  **Fmc> 

tors." 

Admissions  by  agent,  see  "ETideuce,"  9  6. 
Insorance  agents,  see  "Insurance,"  9  2. 
Notice  to  agent  in  baukmptcy  proceedings,  see 
"Banknvtcy,"  1  2. 

9  1.   The  relation. 

Ageuc7  held  not  established  by  proof  of  gen- 
eral remitation. — Dyer  v.  Winston  (Tex.  Civ. 
App.)  ^7. 

Declarations  of  agent  Add  inadmisrible  to 
toOTe  his  agency. — Dyer  t.  Winston  fTex.-CiT. 
App.)  227. 

On  an  issue  aa  to  whether  a  defendant  acted 
as  the  agent  of  codefendants,  railroad  contract- 
ors. In  making  the  contract  sued  on,  evidence 
held  to  anthonze  the  jnry  to  conclude  that  he 
acted  aa  euch  agent,  aud  not  as  an  independent 
subcontractor.  —  McCabe  &  Stein  t.  Farrell 
(Tex.  Olr.  App.)  1049. 

I  S.   Mmtnal  vlcbta,  dntiea.  tmA  UalilU- 
tlee. 

Evidence  in  an  action  by  a  salesman  for  com- 
missions on  sales  made  by  sabordinates  held  to 
show  tbe  making  of  a  contract  for  sucb  commis- 
siona  by  the  defendant.— Albin  Co.  t.  Kattner 
(Ky.)  181. 

In  an  action  between  principal  aud  agent  for 
wrongful  act  of  latter  In  taking  a  conveyance  of 
land,  held  not  error  to  decree  a  conveyance  to 
principal  and  retain  Queaflon  as  to  settlement 
aud '  liens  for  further  adjudication. — Hoskins  t. 
Morton  (Ky.)  195. 

Contract  for  sale  of  land  Aeld  to  evldmce 
agreement  to  pay  amount  named  ther^n  as 
commission.— Dyer  v.  Winston  (Tex.  Civ.  App.) 
227. 

An  obligation  in  a  power  of  attorney  to  recov- 
er land  and  clear  the  title  to  the  same  does  not 
require  the  obligor  to  pny  taxes,  or  any  other 
debt  due  by  the  obligee,  for  which  a  lien  on 
the  land  miebt  exist.— Garner  t.  Boyle  (Tex. 
Civ.  App.)  987. 

I  8.    Rights  and  liabilities  as  to  third 
persons. 

An  answer  of  estoppel  to  the  conduct  of  plain- 
tiff's agent,  which  fails  to  show  scope  of  the 
agent's  authority,  is  insufficient.-^.  1.  Porter 
Lumber  Co.  v.  Hill  (Ark.)  905. 

Person  having  knowledge  of  fraudulent  repre- 
sentations to  induce  a  surety  to  sign  a  note  nM 
not  an  agent  of  the  payee.— Hardin  &  Riehm 
T.  Chenault  (Ky.)  192. 


Pleadings  held  to  put  In  issue  tbe  question 
whether  a  defendant  acted  as  tbe  agent  of  co- 
defendants,  railroad  contractors,  in  making  tbe 
contract  aued  on,  and  to  render  it  tbe  duty  of 
the  court  to  submit  such  issue,  if  warrantea  by 
the  erldenee.— McCabe  ft  Stdn  t.  Farr^  (Tex. 

ciT.  Aiip.)  loia 

PRINCIPAL  AND  SURETY. 

See  "BaU";  "Guaranty":  "Indemnity,"* 
Harmless  mor  in  admission  of  evidence  in  ac- 
tion against  surety^  see  "Appeal  and  Error," 
9  17. 

Harmless  errors  in  instruction  in  action  against 
surety,  see  "Appeal  and  Error,"  i  20. 

Liabilities  of  sureties  as  afEected  by  fraud  of 
principal  poatoraing  limitation  of  action,  see 
"Limitation  ^  Actions,"  fi  2. 

Liabilities  of  sureties  on  bonds  for  perform- 
ance of  duties  of  ofBce  or  trust,  see  Guard- 
ian and  Wardi"  S  4. 

I  1.  Mature  and  axtemt  mt  UaUUty  af 
■nrety. 

A  surety  of  a  building  contractor  htM  not  re- 
lieved from  liability  on  proof  that  some  of  tbe 
Installments  due  the  c<mtnictor  were  not 
promptly  paid.— Bagw^  t.  Amuican  Surety  Co. 
(Mo.  App.)  327. 

9  S.   Diseharca  of  sarelT. 

The  surety  on  a  note  held  not  released  from 
liability  by  the  conduct  of  payee  bank. — ^Lee  t. 
Grant  County  Deposit  Bank  (Ky.)  374. 

A  surety  of  a  building  contractor  Aeld  not  re- 
lieved from  Uabili^,  on  proof  that  owner  of  tbe 
building  caused  dday  in  the  work.— Bagwell  v. 
American  Snre^  Co.  (Mo.  App.)  327. 

A  surety  of  a  building  contractor  Aeld  not  re- 
lieved from  liability  on  proof  of  changes  la  the 
plans.— Bngw^t  v.  American  Surety  Co.  (Mo. 
App.)  327. 

Extension  of  time  before  maturity  of  note, 
and  acceptance  of  new  note  from  which  erne  of 
sureties  was  omitted,  held  to  have  released  a 
trust  deed,  indemnifying  tbe  sureties. — West- 
brook  V.  Belton  Nat.  Bank  CTex.  Sup.) 

Surety  on  contract  for  delivery  of  cattle  hrld 
to  have  acqniesced  in,  and  ratified,  forbearance 
as  to  time  of  delivery  extended  to  bis  principals. 
—Stanley  v.  Brans  (Tex.  Civ.  App.)  17. 

The  extension  of  a  note  without  tbe  faiowl- 
edge  of  sorety  Aeld  to  relieve  him  from  UaUlity. 
—Marshall  Nat  Bank  v.  Smith  (Tex.  Ov.  App-i 
237. 

Surety  on  note  held  not  discharged  by  pay- 
ment of  interest  in  advance  by  maker  withont 
surety's  kaoa'ledge.- Gnergnin  T.  Boons  (Tex. 
Civ.  App.)  6S0. 

9  3.   Kemedlea  of  oreditoM. 

The  presumption  arising  from  the  payment  of 
interest  in  advance  on  a  note  la  a  preanmntioa 
of  fact,  not  of  law.— Gnerguln  t.  Boona  CTex. 

Civ.  App.)  630. 

Objection  by  defendant  to  charge,  in  acti<» 
against  a  surety  on  note,  that  burden  of  proof 
was  on  defendant  to  show  by  a  prepooderance 
of  the  evidence  that  an  agreement  to  extend 
the  note  existed.  Acid  without  merit. — Goei^wa 
V.  Boone  (Tex.  Civ.  App.)  630. 

Charge  in  action  against  surety  on  note  that 
payment  of  Interest  m  advance  Is  priaoa  Incif, 
and  not  conclodve,  evidence  ct  an  agreement 
to  extend  the  note,  Ac/d  not  objectionable  ae 
refiutring  defendant  to  make  concfuaire  proof  nf 
extension. — Gnerguln  v.  Boone  (Tex.  Civ.  App.| 
630. 

I  4.    Rights  and  remedies  of  anraty. 

Sureties,  who  have  not  paid  prtndpal's  debt, 
held  not  entitied  to  relief  for  miarciireseota- 
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tions  u  to  his  property.— QtiMiis* 
Burrns  (Mo.  Sup.)  748. 

PRIORITIES. 

Between  landlord's  lien  for  sappUes  and  claims 
for  allowance  to  decedent's  widow  and  chil- 
dren, see  "Bxecntors  and  Administrators/' 

i  3. 

or  conflicting  land  pateuti,  see  "PnWic  Landa," 
S  !• 

Of  mechanics*  liens,  see  "AlechaniCB'  Uens," 
18. 

PRIVATE  NUISANCE. 

See  "Nniaance,"  S  1. 

PRIVATE  ROADS. 

Ri^ts  of  wa7f  Me  'lluementa.'* 

PRIVILEGE. 

Effect  on  limitation,  see  "Umltatlon  of  At- 
tions,"  I  2. 

Of  witness  as  to  testimony,  ne  "Witnesses,** 
I  5> 

PRIVILEGED  COMMUNICATIONS. 

Disdosure  by  witness,  see  "Witnesaei^'*  i  4. 


Of  will. 


PROBATE. 

•^WUIs."  I  2. 

PROCESS. 


Defects  In  serrice  gronnd  for  abatement,  see 

"Abatement  and  ReTival,"  J  1. 
To  KUBtain  judgment,  see  "Judgment,"  H  1,  2. 

In  ocMons  aaairut  partteulor  classes  (if  parties. 
Foreign  ccorporat'ons,  see  "Corporations,"  {  6. 

In  parttctUar  aetUyru  or  proceedlngt. 
See  "Forcible  Entry  and  Detainer,"  S  !• 

Farttoulor  Jtorms  c/iPTtts  or  other  procaa. 

See  "Execution" ;  "Garnishment" ;  "Injaoc- 
tion";  "Prohibition";  "Keplevin";  "Seques- 
tration." 

Process  in  special  iurtodfotiom. 
See  "Justices  of  the  Peace,**  i  1. 

fi  1.   Katnre,  issnanoe,   reqnisltas,  ud 

vaUdity. 

Batts'  Ann.  Civ.  St.  art.  1215,  held  not  to 
change  the  statutory  requirement  that  a  cita- 
tion shall  contain  a  statement  of  the  nature  of 
plnintifTs  demand. — Delaware  Western  Const. 
Cn.  T.  FariiK^rs'  &  Merehanti^  Mat.  Bank  (Tex. 
Civ.  App.)  628. 

S  2.  Serrloe. 

Affidavits  required  by  Ber.  St.  1889,  ffi  675, 
582,  providing  for  actual  service  of  process  and 
service  by  publication,  omitting  to  state  that 
the  ordinary  process  prescribed  by  law  cnnuot 
be  served  in  this  state,"  held  void. — Hedrix 
V.  Chicago,  R.  I.  &  P.  Ky.  Co.  (Mo.  App.)  495. 

ProrosH  issued,  under  Rev.  St.  1899,  §  582, 
providing  for  actual  service  on  a  defendant  out- 
side the  state,  held  to  confer  no  jurisdiction. — 
Hedrix  v.  Chicago,  R.  I.  &  P.  By.  Co.  (Mo. 
App.)  495. 

PROFITS. 

Loss  of,  as  element  of  damages,  see  "Dam- 
ages," S  1. 


PROHIBITION. 

Of  traffic  In  Intozicatliig  liqnon,  see  ''IntozlcBt- 
Ing  liqaors." 

I  1.    Nature  and  croimds. 

Prohibition  iat>ceeaings  will  lie  In  the  Su- 
preme Court  to  prevent  a  circuit  judge  from 
taking  further  actlou  in  a  disbarment  pnn 
ceeding,  wherein  be  called  la  another  judge  be- 
cause of  bias,  and  revoked  order  at  subse' 
quent  term.— State  ex  rel.  Lents  T.  Fort  (Mo. 
Sup.)  741. 

PROMISSORY  NOTES. 

See  *-B»la  and  Notei." 

PROPERH- 

See  "Adjoining  Landowners";  "Animals";  *nz- 
tnres";  "Mines  and  Minerals";  "Shippmg." 

Adverse  possession,  see  "Adverse  Possesston." 

Constitutional  gnarantieB  of  rights  of  pcoperl^t 
see  '•Conatitutional  Law,"  §!  4,  8. 

Dedication  to  public  use,  see  "Dedication.** 

Taking  for  public  use.  see  "Eminent  Domain." 

ToxaUe  by  mDnldpal  corporation,  see  "Munici- 
pal Corporations,*'  {  10. 

PROSECUTING  ATTORNEYS. 

See  'District  and  Prosecuting  Attorneys." 

PROTEST- 

Of  biU  or  note,  see  "Bills  and  Notes,"  |  4. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  I  5. 

In  criminal  prosecntions,  aee  "Oriminal  Law,"  | 

PROVOCATION. 

For  commission  of  homicide,  see  "Homicide," 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 

"Damages,"  I  1. 
Of  injury  to  passenger,  see  "Oarrlers,"  f  6. 

PUBLIC  ADMINISTRATOflS. 

See  "Bsecntors  and  Admlnistmtors,"  1 1. 

PUBLICATION. 

Serrloe  of  process,  see  "Process,"  i  2. 

PUBLIC  DEBT. 

See  *X!ounti«8,"  t  3;  "Mnnicipal  Oorporations." 

i  10. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corporations," 
16. 

PUBLIC  LANDS. 

Mineral  lands,  see  "Mines  and  Minerals,"  8  L. 

i  1.    Disposal  of  lands  of  tbe  states. 

A  subsequent  patent  to  laud,  including  laud 
previously  patented  by  the  state,  hetd  void  as 
to  such  land.— Hays  t.  Earls  (Ky.)  706. 

Priority  of  conflicting  land  patents  issued 
on  the  same  day  held  determined  by  dates  0( 
their  surveys.— Bail  v.  Blauton  iKy.)  1110. 
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Brldenoe  luH  to  sustain  a  floding  that  one 
was  not  an  actna)  settler,  as  required  by  Sayles' 
Add.  CIt.  St.  1897,  art.  4218f,  relatiiig  to  sale 
of  school  and  public  lands.— Mano  t.  Greer 

(Tex.  Civ.  App.)  34. 

Award  ot  school  lauds  to  a[]p!icsut  at  a  re- 
duced price  held  valid.— Threndgill  t.  Butler 
(Tex.  Civ.  App.)  43. 

Court  properly  disr^arded  title  in  trespas^s 
to  try  title,  depeuding  on  pnrchnse  from  Laud 
Commissioner  by  one  not  a  settler,  aud  con- 
cerning whose  occupancy  no  certificate  had  is- 
sued.—Nowlin  V.  Hall  (Tex.  Civ.  App.)  418. 

Right  of  persons  to  purchase  public  lands  as 
detached  sections  Md  not  prevoited  by  their  In- 
ducing another  to  buy  other  lands,  so  as  to 
make  such  sections  detadbed,  where  he  pnzcbaa- 
ed  in  good  faith.— Maney  t.  Gyrca  (Tex..  Civ. 
App.)  4^. 

An  acttial  settler  on  school  land,  who  claims 
the  Tijiht  to  purchase  additional  laud,  must 
not  only  hare  actually  occupied  and  settled 
upon  his  Itind,  but  must  intend  to  make  it  his 
home.— Mahoney  v.  Tubbs  (Tex.  Civ,  App.) 

Under  Act  Feb.  23,  1900  (Laws  1900,  p.  29, 
e.  It),  as  amended  by  Act  April  16^  1901  (Laws 
1901,  p.  253,  c.  88),  and,  under  act  providing  for 
sale  of  school  lands  generally,  title  bond  given 
by  prospective  purchaser  held  void. — Mahoaey 
v.  Tubbs  (Tex.  Civ.  App.)  822. 

Claimant  to  vacate  public  domain,  in  action 
of  trespass  to  trjr  title,  held  entitled  to  show 
that  the  land  claimed  as  Vacant  was  outside 
the  corrected  boundaries  of  orif;inal  surveys  un- 
der which  plaintiff  claimed.— Austiu  v.  Espue- 
la  lAnd  &  Cattle  Co.  (Tex.  Civ.  AppJ  830. 

Only  the  state  can  attack  as  collusive  a  pur- 
chase of  public  school  lands,  mnde  on  proper 
amdavit  and  compliance  with  all  leeal  require- 
ments.—Maney  v.  Eyres  (Tex.  OIt.  App.)  969. 

An  outstanding  lease  of  public  school  lands 
precludes  an  application  to  purchase  them, 
though  the  lessee  is  inelieible  as  a  pnr<^aser. — 
Pruitt  V.  Scrivner  (Tex.  Civ.  App.)  976. 

Error  in  patent  regarding  grantee's  name 
held,  on  the  evidence,  not  to  vitiate  title. — New 
York  &  Tew  Land  Co.  t.  I>ooley  (Tex.  Ghr. 
App.)  lOSO. 

Field  notes  are  admissible  to  show  a  mistake 
in  the  patent  in  relation  to  the  name  of  the 
erantee.  —  New  York  &  Texas  Land  Co.  t. 
Dool^  (Tex.  Civ.  App.)  1030. 

PUBLIC  NUISANCE 

See  "Noisance,"  I  2. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  1 1. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication.** 
Taking  proper^  for  public  use,  see  "Ebiinent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  i  4. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 

Attachment,  see  "Attachment,"  |  1. 


QUESTIONS  FOR  JURY. 

In  elTil  actions,  see  "rrfad,"  {  4. 

In^almlnal  prosecntions,  see  "Criminal  Law," 

QUIET  ENJOYMENT. 

Breach  of  covenants  for,  see  "Covenants,"  |  2. 

QUIETING  TITLE 

I  1.   Bleht  off  metlom  mmA  deteaaes. 

A  deed  with  restrictions  to  plaintiffs  from  de- 
fendant held  to  constitute  a  cloud  on  title  which 
plaintiffs  were  ^titled  to  have  removed. — Mur- 
phy V.  Mets  (Ey.)  181. 

RAILROADS. 

See  "Street  Railroads." 

As  cmployera,  see  "Master  and  Swvant.** 

Curriage  of  goods  and  passengers,  see  "Car- 
riers." 

Evidence  as  to  damages  in  action  for  injnries 
b^  operation  of  railroad,  see  "Damages, '  fi  -i. 

Evidence  as  to  results  of  experiments  in  actions 
for  death  caused  by  operation  of  railroad,  see 
"Evidence,"  8  4-  . 

Expert  testimony  in  action  for  n^ligent  killtug 
of  animal,  see  "Evidence,"  S  II- 

Harmless  error  in  admission  of  evidence  in  ac- 
tion for  injuries  to  live  stock  caused  by  oper- 
ation of,  see  "Appeal  and  Error,"  1 17. 

Harmless  error  in  uistructlons  in  action  for  per- 
sonal injuries,  see  "Appeal  and  Error,"  (  30. 

Necessity  of  requesting  instructions  in  action 
for  kilnng  live  stock  for  purpose  of  review,  see 
"Appeal  and  Error,"  S  2. 

Taxation  of,  see  "Taxation,"  H  3,  6. 

S  1.   Bight  of  wi^  aad  vtheat  imtenata 
In  land. 

Payment  by  a  railroad  company  for  its  right 
of  way  and  damages  to  the  remaining  lukd  htld 
no  defense  to  an  action  for  damages  growing 
out  of  its  obstructing  a  right  of  way  reserved 
to  the  landowner. — Porter  v.  Kansas  City  A 
N.  Connecting  R.  Co.  (Mo.  App.)  582. 

A  railroad  company,  acquiring  a  ri^t  of  way 
over  a  person's  land  subject  to  the  reaored 
right  of  the  landowner  to  a  way  over  the  rail- 
road track,  cannot  materially  interfere  with 
the  landowner's  reserved  rights.— Porter  v.  Kan- 
sas City  &  N.  Connecting  R.  Co.  (Mo.  App.) 
582. 

A  clause  In  a  deed  ktid  a  reservation.— Porter 
V.  Kansas  Cltr  &  N.  Connecting  B.  Co.  (Mo. 
App.)  682.  — a  . 


8  S.   Oonstrnotlon,  mmimtenanea, 

equipment. 

The  owner  of  land  crossed  by  a  rallmad  held 
entitled  to  maintenance  bx  the  comminy  of  a 
farm  crossing,  —  Lonisrllle  &  N.  R.  Oo.  t. 
Brooks  (Ky.)  693. 

A  circuit  court  held  to  have  Jurisdiction  to 
compel  a  railroad  company  to  replace  a  farm 
crossing.— LouiaviUe  &  N.  R.  Oo.  T.  Brooks 

(Ky.)  U93. 

Evidence  held  to  show  that  complainants  were 
the  ownrn  of  land  crossed  by  a  railroad.— 
Louisville  &  N.  a  Co.  t.  Brooks  (Ey.)  603. 

In  an  action  against  a  railroad  company  for 

wrongfully  obstructing  the  entrance  to  lessee's 
place  of  business,  the  question  whether  he  was 
a  lessee  for  a  year  or  from  month  to  month 
held  Immaterial.— International  &  6.  N.  R.  Co. 
T.  Capers  (Tex.  CSv.  App.)  39. 

The  measure  of  damages  for  a  railroad  com- 
pany wrongfully  obstractiug  the  entrance  to 
one's  place  of  basiness  held  the  loss  of  profits 
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In  the  business  thenby  sastained.— Internation- 
al &  a.  N.  R.  Co.  T.  Capers  (Tex.  Civ.  App.)  39. 

A  tenant  held  entitled  to  recover  dumagea  oc- 
casioned hj  a  railroad  companr  wrongfulb'  ob- 
structinK  the  entrsiice  to  his  place  of  businefis. 
—International  &  O.  N.  R.  Co.  T.  Gapers  (Tex. 
Civ.  Api^)  39. 

An  owner  of  property  adjoining  a  railroad  la 
not  required  to  repair  railroad  cattle  guards  to 
protect  his  property  from  cattle  on  the  rail- 
road's right  of  way.— Houston  &  T.  C.  R.  Oo. 
v.  Dugger  (Tex.  Civ.  App.)  1046. 

In  an  action  against  a  railroad  company  for 
damages  to  cotton  by  cattle  entering  plain- 
tiff's cotton  pen  from  the  railroad's  ri^lit  of 
way,  the  owner  of  the  cottoa  held  not  guilty  of 
contributory  negligence  in  failing  to  move  the 
cotton  or  make  the  pen  stock-proof.— Houston 
&  T.  G.  B.  Co.  T.  Dagger  (Tex.  QIt.  App.) 
1046. 

1  8.  Opwatlom. 

Consignee's  servant  held  to  have  no  ^Ight  to 
rely  on  the  presumption  that  carrier  had  snp- 

6 lied  a  safe  oar.— N.vkes  v.  St.  Loals  &  S.  F. 
Co.  (Mo.  Sup.)  723. 

Intermediate  carrier  iield  to  owe  no  duty  to 
consignee's  servant,  rendering  it  liable  for  in- 
iuTs  from  defective  car.— Sykes  v.  St  XjOoIs  & 
8.  F.  R.  Co.  (Mo.  Sup.)  7-23. 

Question  as  to  propriety  of  erecting  cattle 
guards  held  not  for  railroad  company's  deter- 
mination, but  triable  as  question  of  fact.— Gil- 
pin V.  Missouri,  K.  &  T.  By.  Co.  (Mo.  App.) 
118. 

I  4.   —  bJvileB  to  peviMM      or  mat 
trMks. 

In  an  action  against  a  railroad  company  for 

running  over  a  child  on  its  track,  evidence 
held  not  to  justify  the  jury  in  finding  that  de- 
fendnpt's  engineer  waa  negligent  in  failing  to 
discover  the  child.— Goodman's  Adm'r  v.  Louis- 
ville &  N.  R.  Co.  (Ky.)  174. 

A  railroad  company  owes  no  doty  to  trespass- 
ers on  its  tracks  at  idaces  not  frequented  by  the 

Enblic  by  right  or  permiR»ion  until  their  peril 
as  been  discovered. — Goodman's  Adm'r  v.  Ix>u- 
isville  &  N.  R.  Co.  (Ky.)  174. 

The  mere  occasional  passage  of  unauthorised 
pedeatriana  on  a  railroad  track  with  the  knowl> 
edge  of  the  company  hrld  not  sufficient  to  con- 
vert a  trespasser  there  to  a  licensee.— Good- 
man's  Adm'r  v.  Louisville  &  N.  R.  Co.  (Ky.) 
174. 

A  railroad  company  is  liable  for  its  engineer's 
mistake  of  judgment  in  supposing  that  a  child 
n  onld  get  off  a  bridge,  wliich  led  him  to  omit 
efforts  to  check  the  train  in  time  to  avoid  kill- 
ing it. — Louisville  &  N.  R.  Co.  v.  Yanarsdell's 
Adm'r  (Ky.)  1103. 

In  an  action  against  a  railroad  company  for 
negligence,  candng  death  of  a  dilld  attempting 
to  cross  tiie  track,  evidence  Aeld  insufficient  to 
supi>ort  verdict  for  pinintiff. — luternntional  & 
Q.  N.  R.  Co.  V.  Wear  (Tex.  Civ.  App.)  272. 

Instruction  In  action  for  negligent  killing  of 
child  on  railroad  track,  as  to  care  to  be  exercis- 
ed by  trainmen,  held  error.— Olivaraa  v.  San 
Antonio  &  A.  P.  Ry.  Co.  (Tex.  Civ.  App.)  981. 

f  S.    —  Inivrlea  to  anluala  on  or  near 
toftttka. 

Id  an  action  against  a  railroad  for  the  negli- 
gent killing  of  a  valuable  dog,  the  contributory 
negligence  of  the  owner  of  the  dog  must  be 
pleaded.— St.  Louis,  1.  M.  &  S.  Ry.  Co.  v.  Phil- 
pot  (Ark.)  901. 

In  an  action  against  a  railroad  company  for 
the  UUlng  of  horses,  the  accident  Aew  to  have 
been  cained  by  plaintiff's  negligence.— Diddn- 
son  V.  Wabash  R.  Co.  (Mo.  App.)  88. 


Manner  in  which  gate  in  fencing  of  railroad 
right  of  way  came  open  held  immaterial  to 
question  of  company's  liability  for  killing  of 
stock  straying  onto  track.— Bumpas  v.  Wabash 
R.  Co.  (Mo.  App.)  lis. 

Under  Rev.  St  1899,  S  1105,  railroad  com- 
pany kdd  liable  for  lulling  animals  on  track 
which  entered  through  sate  opened  for  so  long 
that  the  company  should  have  known  its  con- 
dition.—Bumpas  V.  Wabash  B.  Co.  (Mo.  App.) 
115. 

It  Is  the  place  where  an  animal  gets  upon  a 
railroad  track,  and  not  the  place  where  it  is 
killed,  that  fixes  the  liability  of  the  company, 
under  Bev.  St.  1890,  S  1105.— Bumpas  v.  Wa- 
bash B.  Co.  (Mo.  App.)  116. 

EMdence  In  action  for  the  killing  of  anlmala 
on  railroad  track  held  to  rebut  preanmption  that 
they  strayed  on  the  track  at  the  point  where 
they  were  killed.— Bumpas  v.  Wabash.  B.  Co. 

(Mo.  App.)  116. 

Evidence  In  action  for  killing  animals  on  rail- 
road track  held  insufficient  to  sustain  finding 
that  cattle  guards  could  have  been  erected  wit-h- 
out  endangering  safety  of  company's  employes. 
—Gilpin  V.  Missouri,  K.  A  T,  Ry.  Co.  (5Io. 
App.)  118. 

Rev.  SL  1899,  $  2867,  providing  for  recovery 
against  railroads  tor  killmg  live  stock  hdd  not 
to  entitle  plaintiff  to  recover.— Itedmoud  v.  Mis- 
souri, K.  &  T.  Ry.  Go.  (Mo.  App.)  708. 

Rev.  si.  1899,  |{  1105,  1106,  providing  for 
recovery  of  damages  in  action  against  a  rail- 
road for  killing  stock,  held  not  to  eutitie  plain- 
tiff to  recover  for  stock  going  on  track  in  sta- 
tion gronnda.- Redmond  v.  MlBsonri,  K.  &  T. 
Ry.  Go.  (Mo.  App.)  768. 

A  railroad  company  is  not  required  to  fence 
its  tracks  at  a  station. — Redmond  r.  Missouri, 
K.  &  T.  Ry.  Co.  (Mo.  App.)  788. 

§  6.    Fires. 

In  an  action  against  a  railroad  for  fire  caus- 
ed Igr  the  escape  of  sparka  from  one  of  defend- 
ant's locomotivea,  evidence  of  the  setting  of  oth- 
er fires  by  other  locomotives  held  competent.— 
Louisville  &  N.  R.  Co.  v.  Short  (Tenn.)  936. 

In  action  against  raihvad  for  destruction  of 
bale  of  cotton,  owing  to  escape  of  sparks  from 
one  of  defendant's  locomotives,  held,  that  plain- 
tiff was  not  guil^  of  contributor  negligence.— 
Lonlarllle  &  H.  B.  Oa  t.  Short  CTenn.)  936. 

RAPE. 

Books  aa  evidence  of  female's  age,  fee  **Giim- 

inal  Law."  SS  6-10. 
Competency  of  evidence,  see  "Criminal  Law,"  H 

6-10. 

Exccptiona  to  evidence  at  trial,  see  "Criminal 
Law,"  S  16. 

Harmless  error  in  admission  of  evidence,  see 

"Criminal  I*w."  I  24, 
Harmless  errw  m  instmctlons,  see  "Criminal 

Law,"  i  24. 
Instructions,  see  "Criminal  Law/'  f  18, 
Opinion  evidence,  see  "Criminal  Law,"  fi  9. 

i  1.   OCenaea  axd  respoMsllilllty  tliere- 

for. 

Neglect  to  speedily  complain  of  rape  goes 
only  to  weight  of  prosecutrix's  testimony,  and 
does  not  foreclose  prosecotlon.— Hill  t.  State 
(Tex.  Cr.  App.)  808. 

S  S>    Prosaentloii  and  pnalaliatent. 

In  prosecution  for  rape,  there  was,  under  the 
evidence  and  charge  given,  no  reversible  ^ror 
in  refusal  to  charge  on  feigned  resistance.— 
Leach  v.  State  (Tex.  Or.  App.)  220. 

Evidence,  on  a  prosecution  for  asaaolt  with 
intent  to  rape,  Acm  snfflcient  to  show  defend- 
ant's purpoae  to  use  aafflclent  force  to  compel 
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Interconzse.— BlddUnB  r.  State  PEex.  Or.  App.) 
805. 

In  tt  proseeation  for  rape,  Deflect  to  cliarce 
on  aggravated  assanlt  Jidd  not  error.— HiU  r. 
State  (Tex.  Cr.  App.)  808. 

A  coorictioD  of  rape  may  be  had  on  the  un- 
corroborated testimony  of  prosecutrix. — mil  t. 
State  (Tex.  Cr.  App.)  808. 

In  a  prosecution  for  rape,  certain  testimony 
aa  to  actions  of  parties  other  than  defendant 
had  admlfltible.— Simpson  t.  State  CTex,  Cr. 
App.)  S19. 

.  In  a  prosecution  for  rape  on  a  female  under 
the  age  of  16,  held  proper  to  prove  that  defend- 
ant had  promised  to  marry  prosecutrix,  and 
had  assured  her  that  he  was  not  a  married 
inan.-^mpion  t.  State  (Tex.  Cr.  A^k)  819. 

RATIFICATION. 

Of  contract,  see  "Oontracts."  i  1. 

REAL  ACTIONS. 

See  "Bjectment";  "Forcible  Entry  and  Detain- 
er," 1 1;  "Trespaaa  to  Try  Title.'* 

REAL-ESTATE  AGENTS. 

See  'brokers." 

REASONABLE  DOUBT. 

InstractiOQS  as  to,  see  "Criminal  Iaw/'  {  18. 

REBUTTAL 

Eridence,  ne  '*TriaI,"  |  2. 

RECEIVERS. 

Appointment  of  receiver  as  deprivation  of  prop- 
erty without  dne  process  of  law,  see  "OonstHu' 
tional  Law,"  |  8. 

In  action  to  foreclose  mortgage,  see  "Mortga- 

^ges,"  (  S. 

Of  corporationa  In  genonl,  see  "Corporation*," 
S  4, 

Where  court,  in  receivership,  ordered  certain 
costs  paid,  etc.,  after  which  the  receiver  was 
to  stand  discharged,  held  that  it  bad,  at  a  term 
not  directly  succeeding  that  at  which  the  order 
was  made,  authority  to  order  an  allowance  of 
fees  for  the  receiver's  counael.—State  ex  re!. 
Gray  v.  Active  Building  &  Loan  Ass'n  No.  2 
(Mo.  App.)  171. 

Under  Rev.  St  1890,  |  756,  services  of  re- 
ceiver's attorneys  in  the  administration  of  the 
estate  Aeld  a  part  of  the  taxable  costa— State 
ex  rel.  Qray  t.  Active  Building  &  Loan  Ass'n 
No.  2  (Mo.  App.)  171. 

.  RECORDS. 

As  evidence,  see  "Eridence,"  S  9. 
Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
gal  and  Brzor."  »  5-6;  "Griminia  Lew,"  | 

Certified  copy  of  record  In  new  county  of  cer- 
tified copy  of  rcord  of  deed  in  parent  county 
held  not  admissible,  under  Batt's  Eev.  Ann.  St 
art.  4008.— Williamson  t.  Work  (Tex.  Clr. 
App.)  266. 

Under  Rev.  St.  1895,  arts.  1498-1600,  AsTd 
proper  not  to  permit  proof  of  lost  affldsvft, 
bond,  and  writ  in  garnishment  by  the  testi- 
mony of  the  county  clerk.— Strahmeyer  t.  Wing 
(Tex.  Civ.  App.)  977. 


In  garnishment  Mi  pnper  for  court  of  Its 

own  motion  to  raise  qaestion  as  to  the  loss  «C 
the  affldavit.  bond,  and  writ. — Strobmeyer  t. 
Wing  (Tex.  CUt.  App>)  077. 

REDIRECT  EXAMINATION. 

Of  witnewei,  ne  "Witnesses,*'  |  5.  * 

REFERENCE 

Necessity  of  exeqitions  to  fiodingi  of  r^leree 
for  pui^ose  of  review,  see  "Appeal  and  Er- 

fi  1.  Report  amd  fladlacs. 

An  auditor's  report  which  has  not  been  ex- 
cepted to,  is  conclnsive,  and  cannot  be  con- 
tradicted on  the  trial.— HupcE  T.  IbritHi  Cam- 
ty  (Tex.  Civ.  App.)  1044. 

REFORMATION  OF  INSTRUMENTS. 

S  !•    Blffbt  of  action  and  defesaes. 

Mistake,  as  s  basis  for  reformation  of  «  deed, 
must  be  clearly  shown  to  have  been  matnaL 
— McOuigan  v.  Oalnes  (Ark.)  62. 

f  2.   Prooeediivs  and  relief. 

Refonnation  of  a  written  instmment  should 
be  decreed,  If  dependent  on  parol  evidence,  only 
on  clear  and  conclosdve  evidence.— McGuigas  v. 
Gataes  (Ark.)  62. 

On  the  issue  of  mistake  in  the  description  of 

a  deed,  evidence  examined,  and  held  infrnffident 
to  so  conclusively  establisii  the  fact  of  mistake 
as  to  Justi^  a  reformation  of  the  deed. — Mc- 
Ouigan r.  Oalnes  (Ark.)  B&. 

REGISTRATION. 

See  'Records." 

Of  conditional  sales,  see  "Sales,"  |  flL 

REHEARING. 

See  "New  Trial.'* 

REJOINDEIL 

See  "Fleadlog,"  i  8. 

RELEASE.  . 

See  "Compromise  and  Settlement" 
Of  liability  as  surety,  see  "Principal  and  Anrc- 
ty,"  <  2. 

}  1.   Reanlsltes  and  -ralidltr. 

Release  for  personal  Injuries  held  sujnwrted 
by  valuable  conalderation.---Quebe  v.  OolC  C.  tt 
S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  442. 

i  S.    Ooustmotiom  and  operation. 

Release  of  a  claim  for  personal  injuries  htU 
to  include  injuries  to  the  injured  party's  eytr- 
sight  though  the  existence  of  such  injuries  was 
not  known  when  the  release  was  executed. — 
Quebe  v.  Onlf,  O.  &  S.  F.  Ry.  Co.  (Tex.  Civ. 
App.)  442. 

S  3.    Fleadlnc,  erldenoe,  trial,  and  r«- 
▼lew. 

In  an  action  for  personal  injuries,  constroc- 
tion  of  a  written  relefiBe  introdiK^  by  defokl- 
ant  held  for  the  court— Quebe  v.  Qal£  GL  ft  S. 
F.  Ry.  Co.  (Tex.  Civ.  App.)  442. 


Of  evidence  In 

i  4. 

Of    evidence   in  criminal 
"Criminal .  Law,"  |  7. 


RELEVANCY. 

civil  aetioiu,  see  "BYidesMe." 

prosecutions,  ■e< 
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REMOVAL 

Of  flztotM.  Me  "Blxtmaa." 

Ot  mtinicipal  officen.  Me  "Hnnidpal  Ooipora* 
tiona,"  i  4. 

REMOVAL  OF  CAUSES. 

8  1.  GltlsemaUv  er  alleMce  of  p«rtlee. 

A  state  is  not  a  cititen,  within  the  meaning 
of  the  statate  authorizing  the  removal  of  caasee 
from  the  state  to  the  federal  coart  on  the 
ground  of  diTeraity  of  citizenship.— Common- 
wealth T.  Ayer  &  Lord  Tie  Co.  (K^.)  686. 

REMOVAL  OF  CLOUD. 

See  ■'Quieting  Tttlfc'* 

RENEWAL 

Of  bill  of  exchange  or  promlamxr  note.  Me 
'•BiUe  and  Notes,"  J  2.  * 

RENT. 

See  "Landlord  end  Tenant,**  f  4. 
Of  commanlty  propertr,  ate  "Hasband  and 
Wife,"  f  8. 

REOPENING  CASE 

For  fDrtlier  eridence.  Me  ''GUmisal  law,**  1 14. 

REPAIRS. 

Of  higfavar,  see  "Highwan."  I  8. 

Of  atreets,  see  "Mnnicipal  Corporations/'  9  6. 

Of  tnmpikes,  sm  "Tnrn^tee  and  Toll  Roads," 

REPEAL 


Of  champerlT  im 
toiance," 


"Cbamperty  and  Main- 


REPLEVIN. 

Bar  hj  former  adjudication.  Me  "Judgment," 
I  7. 

S  1.   RlcM  of  aetiom  «ad  defeaaea. 

Joint  owner  of  cattle  held  entitled  to  repleyin 
for  his  eqaal  share  againat  co-tenant,  who  had 
repudiated  the  ownerahip  of  plaintiff.— Ooraett 
T.  HoU  (Mo.  App.)  122. 

i  2.  Damaces. 

In  replevin,  in  which  the  property  was  dellr- 
ered  to  plaintiff  and  never  redelivered  to  defend- 
ant, that  defendant  had  in  a  ButMequent  action 
recovered  poesession  of  the  property  could  not  be 
conaiderea  in  determining  the  question  of  damar 
ges.— Honlon  t.  Goodyear  (Uo.  App.)  481. 

{  3.   Trial,   jMdRBieiit.   enforeememt  of 
ind^:ine]it.  and  ntvlew. 

Execution  in  replevin,  under  Rev.  St  1899,  S 
4478,  held  not  to  give  the  party  against  whom  it 
iHsues  option  to  keep  the  property  or  pay  the 
value.— Koelling  v.  August  Gast  Bank  Note  A 
lithographing  Co.  (Uo.  App.)  474. 

In  replevin  fw  certain  com,  an  tnstructlon 
relative  to  right  to  the  corn,  as  affected  by  pro- 
ceedings under  a  former  forcible  entry  and  de- 
tainer suit,  held  proper. — Hanlon  t.  Goodyear 
(Mo.  App.)  481. 

In  replevin,  in  which  the  property  was  deliv- 
ered to  plaintiff  and  not  reoelivered  to  defend- 

ant,  an  instruction  authorizing  recovery  by 
plaintiff  of  a  money  judgment  and  damages  held 
error.- Hanlon  v.  Goodvear  (ilo.  App.)  481. 


REPUCATION. 

See  "Pleadltv,**  1  8. 

REPLY. 

See  "PJeadiog."  |  8. 

REPORT. 

On  reference  Me  "Reference/'  1 1. 

REPRESENTATIONS. 

Estopptf  hi  reprcMntatlonM,  we  "SMoppet,*^  1 1. 

REQUESTS. 

For  instrucUona  In  dvil  actions,  eee  "Trial," 
{  6. 

For  instructions  In  criminal  proaeentlMU,  see 
"Criminal  Law,"  I  12. 

RESALL 

Of  goods  br  seller,  see  "Soles,"  |  7. 

RESCISSION. 

Of  contnet  for  sole  «(  goode,  Me  ''Saleak'*  |  8. 
Of  contract  for  sole  of  land,  bm  "Vendor  and 

Purchaser,**  i  8. 
Of  ctmtraet  In  graeral,  see  "Contracts,"  I  4. 

RESERVATIONS. 

In  grants  of  tights  of  way,  see  "Boilroada,*'  {  1. 

RES  GEST>E. 

In  cItO  actions,  see  "Evidence,"  1  4. 

In^  ^imioal  prosecutions,  om  "Criminal  Law," 

RES  INTER  ALIOS  ACTA. 

Exclusion  of  eridence  as,  see  "Evidence^"  |  4. 

RES  JUDICATA. 

See  "Judgmuit,**  M  6,  7. 

RESOLUTION. 

Preliminary  resolution  for  public  taDproronait, 
see  "Munldpal  Corporations,"  S  6. 

RESULTING  TRUSTS. 

See  "TmstB,"  1 1. 

REVENUE. 

See  ''Taxation." 

REVERSIONS. 

Of  lessor,  Me  "Landlord  and  Tmant,"  S  1, 

REVIEW. 

See  "Appeal  and  Error";  "Certiorari";  "Oim- 
inol  Law,"  H  21-24;  "Justices  of  the  Peace," 

REVOCATION. 

Of  wiU,  see  "Wills."  S  L 
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RIGHT  OF  WAY. 

See  "BaBemeiits." 

Of  railroads,  see  "Bailroads,"  1 1. 

RISKS. 

Aanimed  by  emplo^^  iee  "Master  aud  Serr- 

■nt,"  U  7,  10. 
Anamed  by  pauengert  see  "Oarriaa,"  t  7. 

ROADS. 

See  "Highways";  "Tnntpikes  and  ToU  Roads." 
Streets  in    cities,  see  "Municipal  Corpora- 
tiona,"  I  9. 

RULES  OF  COURT. 

Orders,  see  "Motions." 

SALES. 

See  "Vendor  and  Parchaser." 

Assignability  of  contract  for  sale  of  good^  see 

"ABsignmeuts,"  fi  1. 
By  brokers,  see  "Brokers,"  {  3. 
Harmless  error  in  instructioDS  in  action  for 
breadi  of  contract  of  sale,  aee  "Appeal  and 
Error,"  S  20. 
Harmless  error  in  submission  of  iesues  to  jury 
in  action  for  breach  of  contract  of  sale,  see 


"Appeal  and  Error,"  I  19. 
If  bifl  of 


Of  bill  of  exchange  or  promissory  note,  see 

"Bills  and  Notes7'  S  3- 
Of  Intoxicating  liquors,  see  "Intoxicating  Lia- 
uors." 

Of  property  exempt  from  execution,  see  "Ex- 

emptioue."  S  2. 
Of  {Hvperty  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  {  6. 


Question  of  reasonableness  of  time  in  which 
vendee  in  sale  of  chattels  rescinds  held  for  jury. 
— Manley  t.  Crescent  Kordty  Mfg.  Co.  (Mol 
App.) 

Wlule  Tendee  in  sale  of  warranted  chattels 
may  resc^d,  right  must  he  exercised  in  reasona- 
ble time.— Manley  Orescent  Kovdty  Mfg.  Co. 
(Mo.  App.)  489. 

I  4.  F«xf  onuuaee  of  ooatnMt. 

Where  one  orders  goods  to  be  delirered  by  a 
certain  time,  be  need  not  accept  them  when  de- 
livered later.— Wbite-Branch-McConkin-Shelton 
Hat  Co.  V.  Carson  &  Co.  (Ky.)  3«a 

Acts  on  delivery  of  goods  after  the  time  speci- 
fied in  the  order  M4  not  to  constitute  an  aci'«pt- 
auce.— White-Branch-McConkin-Shelton  Hat  Co. 
Carson  &  Co.  (Ky.)  366. 

I  S.    OperstloB  wd  effect. 

A  contract  of  aale  which  has  not  been  com- 

fletely  executed  will  not  entitle  the  purchaxer 
hereunder  to  retain  the  goods  as  ambut  a  snl>- 
seqnent  purchase.— Low  T.  B.  J.  Broad  &  Co. 
(Tex.  OiT.  App.)  28. 

I  6.  Wsmuaties. 

Oonditions  under  which  it  was  held  that  a  sel- 
ler could  not  recover,  if  the  appliance  sold  was 
not  soitaUe,  and  he  was  so  notified  within  a 
reasonaUe  time.-^klnner  v.  E.  F.  Kerwln  Or- 
namental  Glass  Go.  (Mo.  App.)  1911, 

From  the  fact  that  apparatus  wdered  was  in- 
tended by  the  purchaser  fbr  a  particular  pur- 
pose known  to  the  seller,  an  implied  warranty 
arose  tliat  it  was  reaaonab^  fit  for  such  pm^ 
pose.— Skinner  t.  £L  F.  Kerwin  Ornamental 
Qlaas  Go.  (Mo.  App.)  1911. 

Under  ao  express  warranty  of  qnality,  the 
buyer  may  accent  the  article  without  mftpee- 
tion.— Barnum  Wire  &  Irou  Works  t.  Seley 
(Tex.  CiT.  App.)  827. 


S  7.  Bamedies  of  sailer. 

An  otter  in  evidence  of  sn  abandoned  coast 
Jield  to  have  been  properly  excluded  as  imma- 
Of  property  of  infant  under  order  of  court,  see  terial  in  the  trial  of  an  issue  on  the  remaining 

—  "  count— Brieare  t.  Oereal  Sugar  Co.  (Mo.  App.) 

I  111. 


Of  ^roiterty  of  infant  iu  general,  see  "Infants,' 


"Guardian  and  Ward."  C  2. 
Of  school  lands,  see  "Pablic  Lands,"  S  1> 


Of  ^unpikes,  see  "Turnpikes  and  Toll  Bonds," 

On  execution,  see  "Execution,"  I  1. 
Partition  sales,  see  "Partition,"  S  1* 
Tax  sales,  see  "Taxation,"  i  7. 

I  1.  Bagvlaltea  and  vallditr   of  oom- 

traot. 

Where  correspondence  preceding  an  otter  and 
acceptance  for  a  sale  of  goods  stated  the  time 
for  the  delivery,  it  was  immaterial  that  sucb 
time  was  not  specified  in  the  offer  and  accept- 
ance.— Nelson  v.  Cal  Hirsch  &  Son's  Iron  & 
Rail  Co.  (Mo.  App.)  590. 

A  contract  for  the  sale  of  secondhand  rails 
htid  not  void  for  indefinitf^ness  as  to  the  <iasn- 
tity  sold.— Nelson  t.  Ck\  Hirsch  ft  Sons'  uon  ft 
Rail  Co.  (Mo.  App.)  D90. 

I  2.    CoBstmotloB  of  eontraot. 

Rights  of  purchasers  under  a  contract  for 
sale  of  wool,  as  to  the  refusal  of  the  same,  de- 
termined.—D.  Davis  ft  Son  v.  Allen  (Ky.)  1125. 

In  an  action  for  breach  of  a  contract  for  the 
sale  of  oil,  a  requested  instruction  as  to  the 
quantity  of  oil  the  seller  was  bound  to  deliver 
Mid  improperly  refused. — Sherman  OH  &  Cot- 
ton Co.  V.  Dallas  OU  &  Refining  Go.  (Tex.  Oly. 
App.)  961. 

i  X  BSodiflcatloa  or  rewilssSon  of  oob- 
traot. 

Ytfidee  in  sale  of  chattels  held  to  have  lost 
Us  right  to  rescind  by  unreasonable  delay. — 
Manley  t.  Orescent  Novelty  Mfg.  Co.  (Mo.  Ai^.) 
4S9. 


A  declaration  on  quantum  mendt  tor  goods 
sold  is  supported  by  proof  of  an  expraas  con- 
tract.—Brferre  T.  C^eal  Sugar  Go.  (Mo.  App.> 

Where  a  seller  neeold  the  goods,  on  the  buy- 
er's refusal  to  accept,  without  notice,  the  meas- 
ure of  the  buyer's  damages  is  the  di^rence 
between  the  price  and  the  market  value  of  thr 
goods  at  the  time  and  place  of  deliven*. — Nel- 
son T.  Gal  Hirsch  ft  Sons'  Iron  &  Bali  Oo. 
App.)  690. 

Certain  correspondence  between  a  boyer  and 
seller  of  secondhand  rails  kM  Insufflcient  to 
constitute  a  repudiation  of  the  ccmtract  bj  the 
seller.— Nelson  v.  Cal  Hirsch  ft  Son*s  Irra  ft 
Rail  Co.  (Mo.  App.)  59a 

On  breach  of  a  contract  for  the  sale  of  secoo>i 
hand  rails,  resale  of  the  rails  refused  for  the 
buyer's  account  63  days  after  the  breach  M4 
within  a  reasonable  time^Nelsmi  t.  Cal 
Hirsch  ft  Sons*  Iron  ft  Rail  Go.  (Mo.  App.)  59a 

A  seller  Md  entitled  to  recover  damage*  for 
breach  of  buyer's  contract  to  accept  the  good«. 
notwithstanding  delay  In  delivery  which  was  is 

Eart  caused  by  an  unwarranted  demand  by  the 
uyer.— Nelson  v.  Cal  Hirsch  ft  Sons'  Iron  & 
Rail  Co.  (Mo.  App.)  590. 

I  8.   Bemedles  of  bnrav. 

A  merchant,  not  hsTing  aeeeptod  aoote  de- 
livered after  the  tfme  spedfled  In  tne  order. 

may  recover  of  the  shippers  the  freidiit  paid 
by  him  by  mistake.— Wnite-Brandi-McCoiilEin- 
Shelton  Hat  Co.  v.  Carson  ft  Co.  (Ky.)  SOS, 
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A  petition  to  recorer  moner  spent  br  a  pnr- 
chaser  of  a  machine  nnder  a  contnet  of  war- 
ranty in  Installing  it,  and  for  alterations  and 
repnirs.  held  to  coustitnte  an  action  on  an  im- 
plied asaumpsit,  and  not  for  damages  for  breach 
of  the  warranty.— Griflath  v.  Williams  Pat«it 
Omsher  ft  Pulverizer  Co.  (Mo.  App.)  830. 

Money  spent  hy  a  porchaser  of  a  madilDe  nn- 
der a  contract  of  warranty  in  installing  It,  and 
for  alterations  and  repalra.  held  not  recoverable 
from  the  seller  on  an  Implied  assump^t— Grif- 
fith V.  Williams  Patent  Omdier  ft  Pulveriser 
Go.  (Mo.  App.)  330. 

In  an  action  for  the  iirlce  ot  madiiner;  sold, 
evidence  held  to  import  an  implied  warranty, 
and  it  was  therefon  wrongfully  excluded.— 
Skinner  r.  B.  F.  Kerwin  Ornamental  Glass  Co. 
(Mo.  App.)  1011. 

Evidence  as  to  what  woold  have  been  a  aoit- 
able  apparatus,  and  of  defects  in  the  one  fur- 
uisbed,  held  competent  in  an  action  for  the  pur- 
chase price.— Skmner  v.  E.  F.  Kerwin  Otue- 
mcntal  Glass  Go.  (Mo.  App.)  1011. 

lu  an  action  for  breach  of  a  broker's  contract 
for  the  sale  of  oil.  a  letter  written  by  the 
liroker  to  the  seller  held  a^piisfible  for  the  pur- 
pose of  determining  the  capacity  of  tank  cars 
in  which  the  oil  was  to  be  delivered.— Sherman 
Oil  ft  Cotton  Go.  T.  Dallas  OU  ft  B^lng  Co. 
(Tex.  Glv.  App.)  961. 

I  9.    Condltlonml  m1«s. 

Contract  of  sale,  reserving  title  in  seller  until 
payment  for  property  by  buyer,  held  valid  imme- 
diately on  execution,  regardless  of  registration, 
as  against  all  parties  except  lien  creditors  and 
bona  flde  purchasers  or  mortgagees.— Hall  t. 
Keating  Implement  ft  Madline  Co.  Cl^ex.  Olv. 
App.)  1054. 

Instrument  for  sale  of  merchandiee  held  a 
chattel  morteage.— Hall  v.  Keating  Implement 
ft  Blochine  Go.  (Tex.  Glv.  App.)  1051. 


SATISFACTION. 

See  "Compromise  and  Settlement"; 
Of  jndgment,  see  "Judgment,"  |  8. 


'^telesse.' 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  lauds,  see  "Pnbllo  Lands,"  S  1> 

I  1.  P«bU«  sskools. 

A  teacher,  having  taught  school  under  con- 
tract with  a  person  acting  n»  tniKtee,  held  en- 
titled to  the  compensation  provided  for.— No- 
ble V.  White  (Ky.)  67a 

Under  Ky.  St.  1899.  S  4427,  the  creation  of 
a  new  school  district  by  changing  the  Iraunda- 
ries  of  an  existing  district  without  written  no- 
tice to  the  trustees  of  the  district  heid  ineffec- 
tual.—Noble  V.  White  (Ky.)  678. 

Possession  of  a  schoolhouse  having  been  tak- 
en from  the  troateea  by  order  of  court  appoint- 
ing a  receiver  therefor,  the  trustees  had  the 
right,  and  it  was  their  duty,  to  rent  a  suitable 
place  for  conducting  the  fichool.— Bank  of  Cam- 
berland  v.  Simpson  (Ky.)  695. 

Under  Rev.  St.  1899,  S  9761,  in  order  for 
school  directors  to  issue  binding  warrant,  they 
must  meet  as  a  board*  in  presence  of  clerk, 
and  there  act— State  T.  Lawrence  (Mo.  Sup.) 
487. 

SECONDARY  EVIDENCE. 

In  ctvU  actions,  see  "Evidence,"  S  & 


SEDUCTION. 

Of  relative  bydeceased  as  justification  for  hom- 
icide, see  "Homicide,"  S  4. 

I  1.  OrlsUaal  rssponslblll^. 

Continuous  association  of  defendant  and  pros- 
ecutrix for  two  years  is  not  alone  safflcient 
corroboration  of  ner  testimony  as  to  their  w 
gagement,  on  a  prosecution  for  ssdaction.— 
F^  V.  State  (Tex.  Gr.  App.)  806. 

SELF-DEFENSE. 

See  "Assanlt  and  Battery,"  |  1;  "Homicide," 
fiS  4,  7. 

SELF-SERVING  DECLARATIONS. 

Admissibility  In  evidence,  see  "Oriminal  Law," 

« a 

SEPARATE  ESTATL 

Of  married  women,  see  "Husband  and  Wife," 
II. 

SEQUESTRATION. 

FlaintiJI,  in  sequestration,  AeM  not  to  lutve 
elected  to  pursue  the  defendant,  who  had  given 
a  replevin  bond  pending  suit,  so  as  to  estop  him 
from  proceedint  agalntt  the  purchaser  at  the 
property.— Crawford  v.  Southern  Rock  Island 
flow  Go.  (Tex.  CSV.  App.)  280. 

Where,  in  sequestration,  defendant  gives  a 
bond,  under  Rev.  St.  1895,  art.  4874,  he  is  not 
entitled  to  sell  the  property  pending  thb  seques- 
tration proceedings.  —  Crawford  v.  Southem 
Rock  Island  Flow  Co.  (Tex.  Civ.  App.)  280. 

In  seqaestratlon,  where  defendant  replevies 
the  goods  and  sells  Ibem  pending  snit.  motion 
for  execution  agahist  the  purchaser,  after  Judg- 
ment for  plaintifT,  A«Id  not  nrejuolcial  to  the 
purcliaser.— Crawford  v.  Soathem  Bock  Island 
Plow  Go.  (Tex.  GiT.  App.)  200. 

SERVICE. 

Of  process,  see  "Process."  f  2. 

SERVICES. 

See  "Work  and  Labor." 

Clsims  against  decedent's  estate  for,  see  "SbESC- 

utors  and  Administrators,"  |  4. 

SERVITUDES. 

See  "Basements." 

SET-OFF  AND  COUNTERCUIM. 

Set-off  of  judgments,  see  "Judgment,"  1 8. 
Variance  In  pleading,  see  "Pleading,"  i  8. 

S  1.  Snbjeot-matter. 

Debts  of  a  husband  to  a  trustee  of  his  wife's 
estate  cannot  be  set  off  by  the  trustee  against 
the  wife's  estate  in  bis  hands.— Owsley  v.  Ows- 
ley (Ky.)  394. 

An  opeu  acconnt  for  the  keep  of  a  horse  and 
the  lien  therefor  may  be  asserted  by  way  of 
counterclaim  against  a  suit  for  the  animal's 
conversion,  thou^  the  action  sounds  iu  tort. — 
Oooch  V.  Isbell  CTex.  Civ.  App.)  073. 

I  X.  Opeimtlon  wad  eSoot. 

Where  an  answer  sets  up  a  connterdafan,  the 
reply  thereto  performs  the  office  of  an  answer 
to  a  petition.— Turney  v.  Baker  (Mo.  App.)  479. 
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SETTLEMENT. 

See  "Oompromise  and  Settlement";  "Beleasa" 
Bj  asilgnee  for  benefit  of  crediton.  see  "Aa- 

Rignments  for  Benefit  of  Oreditors."  |  2. 
By  guardian  ot  infant,  see  "Groardiaa  and 

Ward,"  i  3. 
Of  biU  of  exc^Uona,  see  "Exceptions,  BUI  of," 

I  3. 

SEWERS, 

As  anisanoea,  see  "Nalaance,"  I  1. 

Defects  or  obstractioQB,  aee  "Municipal  Oor- 

porationB,"  i  9, 
Use  and  regnlation,  see  "Honieipal  Corp<»a' 

tiona,"  S  8. 

SHERIFFS  AND  CONSTABLES. 

ShcrifFs  deed,  aea  "Bzeentioi^"  I  1. 

SHIPPING. 

See  "Collision":  "Ferries." 
Sitae  of  taxation  of  Tesaels,  aee  'fTaxatioo," 
i  8. 

I  1.    Be^rnlatton  In  ceneraL 

Place  where  vessel  is  registered  held  to  be  Its 
home  port,  under  Rev.  St.  U.  S.  fifi  4178,  4334 
[U.  S.  Comp.  9t.  1901,  pp.  2S30,  ^08],  in  ref- 
erence to  the  port  of  registered  vesaels,  aa 
amended  br  Act  Cong.  Jane  26,  1884,  c.  121,  | 
21,  23  Stat.  fiS  [U.  S.  Comp.  St  1901.  p.  2831], 
entitled  "An  act  to  remove  bardens  on  the 
American  merchant  marine,"  etc. — Common* 
wealth  T.  Ayer  &  Lord  Tie  Co.  (Ky.)  686. 

SIDEWALKS. 

See  "Munkipal  Corporattona," 

SIGNATURES. 

Ckmdltloiial  aignatnre  to  coarantTi  we  **6nar- 
antj,'»  I  1. 

SLANDER. 

See  "Libel  and  Blander." 

SMALLPOX. 

Liability  of  railroad  for  smallpox  communicat- 
ed by  employ^  aee  "Torts." 

SPECIAL  LAWS. 

See  "Statute,"  I  2. 

SPECIFICATION  OF  ERRORS. 

In  assignment  of  error,  aee  "Appeal  and  Br- 
ror,"  I  7. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liguors." 

STATEMENT. 

Br  witnees  inconalatent  with  teetlmonr,  aee 

^•WitneBses,"  {  9. 
Of  case  or  facts  for  purpose  of  review,  see 

"Appeal  and  Error,"  {  6%;  "Criminal  Law/' 

i  23. 


STATES. 

Conrta.  aee  "Courts." 

Legislative  iwwer,  see  "Ccmstltatlonal  uaw, 
I  2. 

Limitation  of  actions  by,  aee  "LimiUtioD  tt 

Actions,"  I  1. 
Public  landa,  aee  "Public  Landa,"  {  L 

STATUTES, 

Laws  impairing  obligation  of  contract!,  aea 
"Oonatitutlonal  Law,"  i  6. 

iVovtftont  r«latfn0  (0  tNvMeuZar  MdVMCB. 

See  "Champerty  and  Maintenance";  "Deatb.'' 
{  1;  "Depositions";  "Descent  and  Distribu* 
tion";  "False  Pretenses";  "Gaming,"  |  1; 
"HighwavB,"  S  2;  "Infanta,"  S  1;  "Inam^ 
anc^"  II  7,  8;  "Intozicatittg  Liquors**; 
"Judges'^;  "Judgment,"  18  1,  8:  "Limitation 
of  Actions,"  11;  "Master  and  Servant,"  I  1; 
"Mecbanice*  Liens";  "Mines  and  Mioeraia," 
I  3;  "Public  Landa."  1 1;  "Ballroads,"  f3: 
^Shipping,"  I  1;  ''Taiation,"  |  1;  "Uaary." 

Boundaries  of  counties,  see  "Counties,"  |  L 
Fellow  aervanta,  aee    Master  and  Servant," 
f  6. 

Statute  of  ft-auda^  see  "Franda,  Statnta  of." 

i  1.  Eiuietmeiit.  requlaltM,  wd  valUB^ 
1b  general. 

Conceding  a  part  ot  Sp.  Laws  2Sth  Leg.  p. 
891,  relative  to  the  incorporation  of  city  <^  Oak 
Cllfl,  within  city  ot  DaQaa,  to  be  yaid  as  not 
within  title,  yet  other  parte  would  be  aUomd 
to  stand,  under  Const,  art  8,  I  36.— City  of 
Oak  CUS  T.  State  (Tex.  Oiv.  App.)  24. 

Act  May  12,  1899  (Supp.  Sayle^  Cir.  St. 
1899-1900,  tit.  49a),  held  an  entire  act.  which 
cannot  be  rradered  constitutional  by  expanding 
provision  exempting  designated  ordera  from  gen- 
eral provisions  of  fraternal  lusorance  law. — Sn- 
preme  Lodge  United  Bener.  Asifn  Johaaoa 
(Tex.  Civ.  App.)  6ftL 

f  2.    Geaeral  aad  apeolal  or  loeal  laws. 

Act  March  28,  1903  (Seaa.  Acta  1903,  n.  213). 
regulating  the  treatment  of  neglected  and  delin- 
quent children  lu  countlea  of  150,000  and  over. 
held  not  violative  of  Const,  art  4, 1  68,  relatiag 
to  local  or  apedal  lawa.— Bx  parte  Lonng  (Uw. 
Sup.)  508. 

The  question  whether  a  general  law  can  be 
made  applicable  in  any  case  is  not  aflFected  hj 
the  fact  that  a  general  law  has  been  passed  os 
the  same  aubject— Gity  of  Oak  Cliff  r.  State 
(Tex.  Civ.  App.)  24. 

Obnat  art  3,  I  56,  forbidding  diange  ot  coun- 
ty seat  by  special  act  precluded  Legislature 
from  validating  establishment  of  county  seat  by 
ppecial  act. — Presidio  County  v.  Jeff  Davu 
CV>unty  (Tex.  Civ.  App.)  278. 

8  3.    Snbjeots  aad  titles  of  aeta. 

Act  March  23,  1903  (Seaa.  AcU  1908.  p.  2Vi\ 
relating  to  treatment  of  "selected  and  delin- 
quent" children,  held  not  violative  of  Oonsi. 
art  4,  i  28,  relating  to  subject  and  title  of 
billB.— Bx  parte  Lovmg  (Mo.  Sup.)  508. 

Act  Karcb  23.  1897  (Lawa  1897,  p.  49),  pro- 
viding for  the  purchase  or  erection  of  dectrir 
light  plants  by  cities,  held  not  violative  \>{ 
Const,  art  4,  {  28,  providing  that  no  bill  sha'l 
contain  more  than  one  subject.— State  ex  ret 
Town  of  Canton  v.  Allen  (Mo.  Sop.)  86& 

Acta  1901,  p.  334,  c.  174^  S  31,  relatiag  to 
back  aaaeaementa.  held  not  violative  of  the  con- 
stitutional piorlaion  relating  to  aobjecta  and 
titles  of  acts.--ArbD<Ue  Bros.  t.  HeOntdieon 

(Tenn.)  772. 

Act  28tb  Leg.  p.  68,  c.  OOl  rdativ*  to  pool 
■elling,  Aeld  not  repugnant  to  OoiM.  art  %  i  35, 
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requiring  mbject  of  act  to  be  expressed  In  ti- 
tle.—Kx  parte  Heman  <Tex.  Gr.  App.)  22&. 

Title  of  Sp.  Laws  28tb  Leg.  p.  391,  relativa 
to  incorporation  of  city  of  Oak  Cliff,  within 
city  of  Dallasj  held  snfflcieDt,  under  Const,  art. 
S,  8  35,  forbidding  bill  to  contain  more  than 
one  subject,  to  be  expressed  in  title. — City  of 
Oak  Cliff  T.  State  O-'ex.  Civ.  App.)  24. 

I  4.    Amendment.  rvwUAnm,  mmA  vodUen- 

tion. 

Const,  art.  3, 1  36,  proTidiog  that  no  law  shall 
be  revived  or  amended  by  reference  to  its  title, 
does  not  apply  when  the  sections  added  are  en- 
tire and  complete  in  themBelveB. — City  oiE  Oak 
Cliff  T.  Bute  (Tex.  Gir.  Appu)  24. 

f  5.    Cmuitnictlon  mmA  opermtioa. 

In  oonatruiog  statate,  the  court  will  look  to 
the  whole  act  and  the  purpose  of  the  makers  in 
its  enactment— Commonwealth  v.  Trent  (^.) 
390. 


Under  Ky.  St  1889,  fS  460.  460.  penal  stat- 
utes must  be  liberallr  ocuutrued  to  effectoate 
l^ialatire  intent  —  Commonwealth  t.  Trent 

(Ky.)  890. 

A  statute  defining  a  criminal  offense  mast  be 
strictly  construed.— State  v.  Butler  (Mo.  Sup.) 
560. 

Though  compilers  of  the  Code  failed  to  bring 
forward  provisions  of  the  statute,  the  ori|rinal 
■tatnte  may  be  looked  to  In  construing  the  Code 
provisions,  though  the  court  cannot  oring  for- 
ward any  portion  of  the  statute  as  it  formerly 
existed.— Runnels  v.  State  (Tex.  Cr.  App.)  458. 

Statutes  and  ordinances  nnist  be  reasonably 
constmed. — Von  Diest  v.  San  Antonio  Traction 
Co.  CTm.  Civ.  App.)  632. 

I  6.    Pleading  and  evldenoe. 

Where  a  petition  sufficiently  states  a  cause 
of  action  based  on  a  public  statute  of  the  state, 
it  is  immaterial  that  it  does  not  mention  the 
statute.— Bair  t.  Heibel  (Ho.  App.)  1017. 


STATUTES  CONSTRUED. 


VmTSD  STATES. 

CONSTITUTION. 

Amend.  14   22,  453, 

661,  6^,  605 

Amend,  art  6  870 

Art  1,  S  .10  868 

STATUTES  AT  LARGE. 

1884,  ch.  121,  5  21,  23 
Stat.  58  [U.  S.  Comp.  St 
1901.  p.  2831]    686 

1898,  July  1,  ch.  541,  {  17, 
80   Stat   550   [tJ.  S. 

-  Comp.  St.  1901,  p.  3428]  492 

RBVISED  STATUTE^. 

S§  4178,  4834  [U.  S.  Comp. 

St.  1901^  pp.  2830.  2968]  686 
§S  4380,  438S[U.  S.  Comp. 

St.  l601,  pp.  2995.  2996]  415 

COMPILED  STATUTES 
1901. 

Pages  2830,  2831.  2068. . .  686 

Pages  2995,  2906    415 

Page  3428    492 

ABXANSAS. 

BANDELS  &  HILL'S 
DIGEST. 

1240,  1241    015 

I  2590    56 

S  3300    815 

I  5776    66 

LAWS. 

1883,  p.  26S.  S  134.  Amend- 
ed by  Luwa  1893,  p.  2;10  888 

1S83,  p.  230    898 

190l|  p.  125    696 

KANSAS. 

GENERAL  STATUTES  1889. 

Par.  4518   890.  891 

Par.  4519,  |  422a  880 

GENERAL  STATUTES  1901. 
I  3592   1081 


KENTITOKT. 

CONSTITUTION. 

164    674 

215   207 

242    88S 

CIVIL  CODE  OP  PRAO- 
TICE. 

35    098 

S  72-74   TO6 

92    693 

116  382 

118  693 

428   703 

i  461,  463    700 

493   1106 

498   1126 

499    370 

526    877 

605    383 

I  006   883,  715,  827 

is  625,  714    700 

CRIMINAL  CODS  OF 
PRACTICE!. 

I  124    682 

I  223,  subaec.  1  303 

8S  281.  282    682 

MYERS'  CODB. 
I  143    382 

STATUTES  1899. 

Ch.  62,  S  1842    379 

j  12  383 

SS  459,  460   S90,  682 

470   702 

1158   712 

1274    358 

1407   384 

1702    387 

1808    193 

i  19tX>,  1061    682 

2<>72    926 

2294    700 

2400    357 

2521,  2531.  2650    698 

3290   ,   6G8 

3910-3914    390 

3917-3919    193 

4023.  4008   186 

tSfi  4306-1339   185 

S  4427   678 

8  4828   354,  717 

I  4833  854 


STATUTES  1903. 

2117  668 

3673    931 

I  4806,  4736.  474Sb  U18 

LAWS. 

1867,  p.  539,  ch.  2035  934 

1889-90,  p.  1385,  ch.  1034..1118 
1891-93,  pp.  60.  61,  ch.  30  380 
1881-83.  p.  3^  dL  108. 

art  4,  J  7  1118 

1900,  p.  110,  ch.  SO  B67 

XXSSOUBI. 

CONSTITUTION. 

Art.  2,  8  4    876 

Art.  2,  »  16.  20,  21   868 

Art.  2,  i  28    863 

Art.  2,  I  30   808 

Art  4,  I  28    868 

Art  4,  1  53    508 

Art.  6,  I  6                   730,  882 

Art  9,  H  20-25   876 

Art.  10,  I  1  508,  868 

Art  10,  13   868 

Art.  10.  I  10  508,  868 

Art  10,  I  11   861 

Art.  12,  I  S   669 

GENERAL  STATUTES  1866. 
Ch.  191,  8  7  299 

REVISED  8TATDTSS  1879. 

8  3251    82 

REVISED  STATUTES  1889. 

1 204O  631 
8  2823,  2824   84 
8  3398,  3399    855 
6796.  Amended  by  Laws 

1895,  p.  221   82 

§  6797    82 

88  6864,  6809    74 

REVISED  STATUTES  1899. 

Page  238,  8  541   890 

Page  2486.   St.  Louis  Qty 

Charter,  art.  3.  §  26.  cl. 

6  !  560 

Page  2488.  St.  Louis  City 

Charter,  art.  3,  8  26,  par. 

12  1004 
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Page  2S14.  St.  Lonls  Olty 

Oiarter,  art.  8,  S  27   580 

Ch.  12,  art.  11,  {|  1396, 

1408-1410  ..7   84 

IS  7-11    110 

I  74    552 

9§  105,  107,  111   305 

§1  191,  223   1089 

il  292,  296    110 

I  541    590 

I  547    890 

I  570,  Bubd.  4,  cl.  2   321 

8  575    495 

582   496,  496 

602,  629    156 

855    158 

695   768 

728    128 

731  ;   843 

746    182 

8  755    171 

1  803,  812    77 

865   733,  891 

962    559 

is  1025,  1026   leO,  161 

1105   115 

1106   768 

I  1234,  1235    80 

I  1678,  1679    741 

1  2084,  2089    561 

2339    522 

2346   996 

2476   462,  547 

2477    547 

2477.  Amended  by  Laws 

1901,  p.  138    463 

2478    547 

2481    836 

2627    525 

2641    836 

2867    768 

2877    552 

2903    766 

2938    562 

2939    S06 

2907    483 

8022    483 

3051    992 

3118    729 

H  3159,  3182    106 

f  3321    151 

I  3344    85 

U  3353,  3356   151 

is  3306,  3370.  3384,  3387..  475 

i  4137    151 

S  3477    525 

§  3705    690 

§  3710   1081 

§  3852    480 

§§  4074,  4078   I  475 

§  4137   151 

4276,  4277    95 

'4292    98 

4297,  4298    82 

4478    474 

4003    305 

5774    119 

IS  5858-5800    120 

II  627S,  6276    868 

6433   1018 

S  6460.  Amended  by  Laws 

1901,  p.  84    881 

is  7960,  7970    117 

8142  ,   647 

8836    OS 

9121    880 

S  9148    643 

f  9182    880 

1  8761    497 

i  98od   498 

CITY  CHARTERS. 

Eaiuaa  aty,  art  9,  fi  28..  1S7 
St.  Louis,  art.  3.  S  26.  cl. 

6.     Rer.  8t  1889,  p. 

2486   600 


Art  8.  S  26,  par.  12.  Ber. 

St  im,  p.  2488  1004 

St.   LooiB,  art  6,  J  27. 

Rev.  St  1889,  p.  2614...  580 

LAWS. 

1873,  p.  210   868 

1881,  p.  308,  ch.  103,  art 
4,  \^  T!T.  ...1118 

1895,  p.  40,  S  80   157 

1896,  p.  160    305 

1896,  p.  206   .547 

1895,  p.  221   82 

1897,  p.  49   868 

1889,  p.  170   157 

1901,  p.  84    861 

1901,  p.  138  . . .  .463,  540,  547 

1901,  p.  138   540,  647 

1901,  p.  142    483 

1903,  p.  52   106 

1808,  p.  218   608 


TENNESSEE. 

CONSTITUTION. 
Art  1,  I  8....  66B 

SHANNON'S  OODB. 

SS  4448,  4478    776 

I  6818,  Bubaec.  4  1076 

Is  7683,  7601-7604   778 

LAWS. 

1821,  cb.  66.  Repealed  br 
LawB  1809,  p.  321,  ch. 

173  ;  1066 

1899,  p.  321,  ch.  173  1056 

1801,  p.  334.  ch.  174, 1 81..  772 
1908,  p.  689,  ch.  267   665 


TEXAS. 

CONSTITUTION. 

Art  1,  I  8  682 

Art  1,  8  8   403 

Art.  1,  f  10   792 

Art.  3,  8  35   225 

Art.  3,  8  36   24 

Art.  8,  I  56  24,  278 

Art  5,  I  8   246,  403 

Art.  5,  I  11  946 

Art  8,  S  1,  ds.  2.  8  278 

Art  11,  «  4,  5   24 

OODBl  OP  CRIMINAL  PRO- 
CEDUBB  1886. 

Art.  38  215 

Art.  723    220 

Art.  774   444,  451 

Arts.  540-542,  567-588. . .  782 

Art  707    788 

Art  775    444 

Art  829   10 

Art  887   12.  446,  4D6 

PENAL  CODB  1858. 
Art  687    468 

PENAL  CODE  1895. 

Art  186    13 

Art  647   458,  459 

Art  mS  224 

PBNAL  CODE  1901. 

Art  488    452 

Art  678    788 


WHITErS  ANNOTATED 
CODE  OF  CRIMINAI. 
PBOCBDURB  1805. 
Art  205   224 

PASCHAL'S  DIGEST. 
Art  2188    458 

BArrS'  ANNOTATED  CIV- 
IL STATUTES  189S. 

Art.  633    664 

Art.  1215   628 

Art.  4008    2W 

Art.  1^744    96U 

Arts.  4871,  4872    271 

RETISBD  STATUTES  1878. 

Art  1448   1040 

Art  2286    967 

REVISED  STATUTES  18^. 

Art  698   2.N> 

Art.  1104  .  .240,  633.  881,  1M4 

Art  1027   .rrr.....  007 

Art  1104   633,  831 

Art.  1230    291 

Art.  1203    048 

Art.  1335    607 

Art.  1375    242 

Art  1417   9.'>.-t 

Art.  1451  4(Ki 

Art.  1465    C:;T 

Arts.  1488-1500   077 

Arts.  1602,  1847    2iH 

Art  1878a  43.% 

Art  2305   SK* 

Art  2312   2t>i 

Art  2324   102.% 

Arts.  2543.  2870   Hm 

Art.  2896    *K."> 

Art  3022    27."» 

Art.  3258    4(K; 

Art  3268    94li 

Arts.  3343,  3344    41.-| 

Art.  4873    «37 

Arts.  4874.  4877    1>S» 

Art  4882    637 

SAYLES'  ANNOTATED 
CIVIL  STATUTES 
1887. 

Art.  S06a    273 

Art.  1017   43;t 

Art.  1029a   *t 

Art  1421  2tW 

Art.  4218f   ?H 

Art  4497  et  aeq   RA" 

Art  45eOf   UVi 

CirV  CHARTER. 

Dallas,  S  2.    Amended  hf 
Laws  1003,  p.  291   24 


LAWS. 


1846,  p.  321  

1887,  p.  26,  ch.  38  

1888-69.  p.  44  

1899,  p.  199,  ch.  lis. . 
1891,  p.  30.  ch.  20. . . . 

1800,  p.  100,  ch.  115.  i  n 

661. 

1900,  p.  29,  ch.  11.  Amend- 
ed by  Laws  1901,  p.  258, 
cb.  88   

1801,  p.  253,  ch.  88  

1801,  p.  334,  ch.  174.  {  3L. 
1803,  p.  68.  cb.  50.  H  1-3. 
1803,  p.  201  


635 
27S 

2T8 

662 


24 
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STIPULATIONS. 

StlpolatioD  in  aoit  to  eitabllsh  bonndair  Md 
to  preclude  the  defense  of  inaocent  parchBser, — 
Sloan  V.  King  (Tex.  Civ.  App.)  48.  , 

StlpnlatioD  in  salt  to  establish  boundary  helA 
not  to  preclude  erldence  of  the  real  boondarieB. 
— Sloas  T.  King  (Tex.  Civ.  App.)  48. 

Stipulation  in  action  on  mutual  benefit  insor- 
Bnce  certi^cBte  held  to  eliminate  issue  as  to  no- 
tice ol  amendment  to  by-laws. — Brersberg  v. 
Supreme  Tent  Kaights  of  Maccabeei  of  the 
World  (Tex.  Civ.  App.)  246. 

STOCK. 

Oorponte  stock,  see  "Bnildlng  sod  Loan  Asso- 
datiMi^*;   "Corporations,"  i  1. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  {  2. 

STREET  RAILROADS. 

Carriage  of  paesengers,  see  "Carriers." 

Harmlesa  error  in  admission  of  evidence.  In 
action  for  injuries  caused  by  collision  with 
street  car,  see  "Appeal  and  Error,"  S  17. 

Harmless  enor  In  instrnctioiis  in  action  for 

rrsonal  iiijiiries,  Me  ^'Appeal  and  Brror," 
20. 

License  tax  on,  as  deprivation  of  property  with- 
out due  process  of  law,  see  "Constltational 
Law,"  S  8. 

Bes  gestEe  in  action  for  peraonal  Injuries,  see 
"Brideoce,"  I  4. 

Statem«it  by  witness  tncondstent  with  testi- 
mony hi  action  for  personal  injnries,  see 
"Witnesses,"  }  9. 

I  I.   EstabllsluBent,    eonatniotloii,  mnd 
malntensttoe. 

A  railroad,  anthoriaed  to  carry  passengers  and 
freight  between  cities  in  different  states,  held  a 
tronk  ralbMd.  witldn  Const  }  164.— Dlebold  t. 
Kentucky  Tractiai  Go.  (Ky.)  674. 

I  S.   B^«lati«m  mmA  operatlra. 

Street  car  company  held  liable  for  injuries  to 
driver  or  pedestrian  for  failure  to  keep  lookout 
and  give  warning,  though  the  car  was  running 
at  reasonable  speed,  and  though  driver  used 
erery  means  to  avert  the  injury. — Soath  Coving- 
ton &  C.  St.  By.  Go.  T.  HcHogh  (Ky.)  202. 

An  ordinance  held  not  to  require  electric  rail- 
road to  provide  trailers  with  fender  and  motor- 
man.— Von  Diest  V.  San  Antonio  Traction  Co. 
(Tex.  Civ.  App.)  632. 

{  3.  —  bjnzlas  to  persona  om  or  maar 
trmoks. 

The  servants  of  a  street  railway  company  in 
charge  of  a  car  are  required  to  stop  the  car 
when  they  see.  or  may  see  by  the  exercise  of 
reasonable  care,  that  a  child  is  in  a  position  of 
peril  by  being  on  the  track,  or  is  about  to  be 
placed  in  such  peril.— Meeker  v.  Metropolitan 
St  Ry.  Co.  (Mo.  Sup.)  58. 

That  a  street  car  company  ran  its  car  at  the 
same  rate  as  usual  at  the  place  where  an  injury 
occurred,  though  faster  than  was  usual  in  other 
parts  of  the  city,  was  not  negligence.— Warner 
v.  St.  Lonis  &  M.  R.  R.  Co.  (Mo.  Sup.)  67. 

Where  the  motoneer  of  a  street  car  sounded 
the  gong  1,000  feet  from  the  place  of  accident, 
and  again  sharply  three  timea  about  100  feet 
from  the  place,  there  was  no  negligence  in  this 
reapect.- Warner  v.  St  IjOuIb  &  H.  B.  B.  Co. 
(Mo.  Sup.)  67. 

A  motorman  of  street  car  Md  to  have  had  a 
right  to  presume  that  diildren,  walking  along 
the  track  ahead  of  the  car,  would  get  out  of 
77  S.W.— 77 


the  way.— Jett  v.  Oentral  Electric  By.  Cfo. 
(Mo.  Sup.)  738. 

I  4*  —  CkmtrlbntoTT    MOf^lcMloo  of 
person  Injured. 

Plaintiff's  intestate,  who  was  killed  while  at- 
tempting  to  cross  a  street  in  front  of  an  ap- 
proaching street  car,  held  guilty  of  contribit- 
tory  n»ligence,  precluding  recovery.*— Rial  v. 
St.  LoiJs  Transit  Co.  (Mo.  Sup.)  734. 

A  j^irl  11  years  of  age  and  a  boy  about  0, 
walking  on  the  tracks  of  a  street  railway  with- 
out looking  for  a  car,  are  guilty  of  negligence. 
-Jett  V.  Central  EUectric  Ity.  Go.  Os^o*  Sup.) 
738. 

I  5.  ^—  Xnjmrr  avoldnble  notwitihaiand- 
Inc  oontrllmtorT  neEUcenoe. 

Where  the  contributory  negligence  of  plain- 
tiff's decedeut,  who  was  lulled  by  a  street  car 
at  a  crossing,  was  cotemporaneons  and  coinci- 
dent with  bis  Injury,  and  concurrent  with  the 

negligence  of  the  motorman,  no  recovery  could 
be  bad  under  the  humanitarian  doctrine. — Bies 
V.  St.  Louis  Transit  Co.  (Mo.  Sup.)  734. 

Where  a  motorman  sees  one  walking  along 
the  track,  and  that  h^  is  oblivious  of  his  dan- 
ger, in  time  to  avert  accident,  but  falls  to  do 
eo.  the  company  ia  liable.— Jett  v.  Central  Blec- 
tric  Ry.  Co.  (Mo.  Sup.)  738. 

I  6.   ^—  Erldenee. 

Evidence  in  an  action  against  a  street  railway 
company  for  death  held  msufflclent  to  show  it 
guilty  CHt  any  negligence.— Warner  v.  St  Liouia 
&  Meramec  B.  B.  Co.  (Mo.  Sup.)  67. 

Bvidence  Md  Insuffldent  to  show  that  the 

motoneer  of  a  street  car  could  have  seen  the 
person  injured  in  danger  soon  enough  to  have 
checked  the  car  and  permitted  an  escape  from 
the  peril.— Warner  v.  St  Louis  &  M.  B.  B.  Co. 
(Mo.  Sup.)  67. 

In  action  for  death  of  plaintiiTa  11  year  old 
daughter,  that  there  was  no  evideace  that  she 
was  unmarried  lield  no  ground  for  snstaihing  a 
demurrer  to  the  evidence.— Jett  v.  Central  Blec- 
tric  Ry.  Co.  (Mo.  Sup.)  738. 

It  will  be  presumed  that  plaintiff,  in  a  suit 
for  personal  injuries,  waa  in  the  exercise  of  due 
care. — Friesmeyer  t.  Si.  Louis  Transit  Go.  (Mo. 
App.)  313. 

S  7.    TrUL 

In  an  action  against  a  street  railway  for  in- 
jury to  a  hack,  evidence  held  sufficient  to  jnsti- 
ty  submission  of  Question  of  gross  negligence- 
South  Covington  &  G.  St  By.  Co.  v.  McUugh 
(Ky.)  202. 

An  Inatmctlon  in  an  action  against  a  street 
railway  company  for  the  killing  of  a  child  on 
its  track  held  not  outside  of  the  issues. — Meeker 
V.  Metropolitan  St.  Ry.  Co.  (Mo.  Sup.)  &8. 

In  an  action  against  a  street  railway  com- 
pany for  the  killing  of  a  child  on  its  track,  held, 
that  defendant's  negligence  was  for  the  jury.— 
Meeter  v.  Metropolitan  St  By.  Co.  (Mo.  Sup.) 
58. 

In  action  against  street  railway  for  death 
of  a  child,  which  was  run  over  by  the  car,  held 
a  question  for  the  jury  whether  the  motormau 
knew  or  should  have  known  of  deceased's  peril 
in  time  to  have  avoided  the  injury.- Jett  v. 
Central  Electric  Ry.  Co.  (Mo.  Sup.)  738. 

Held  not  negligence  as  a  matter  of  law  for 
a  person  to  fait  to  look  and  listen  before  at- 
tempting to  cross  a  street  railway  track.— -Fries- 
meyer V.  St.  Louis  Transit  Co.  (Mo.  App.)  313. 

In  an  action  against  a  street  railway  compa- 
ny, the  question  of  whether  the  motorman  could 
have  stopped  the  car,  so  as  to  avoid  injury  to 
piaintifF,  held  to  be  for  the  jury.— Friesmeyer  v. 
St  Louis  Transit  Co.  (Mo.  App.)  813. 

In  action  against  street  railroad  for  injnriea 
to  a  wagon,  nmsnlt  held  properly  denied.-^er- 
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sev  Farm  Daiir  Oo.  r.  SL  Loidi  Tntorit  Oo. 

(Mo.  App.)  346. 

In  actiou  against  street  railroad  for  Injuries 
to  a  wagon,  inBtrucUoua  for  plaintiff  held  in 
conflict  witli  inBtrnctiona  on  bebalf  (tf  defend- 
ant.—Jersey  Farm  Dairy  Co.  t.  St  Loals  Tran- 
sit Oo.  (Mo.  App.)  346. 

In  action  against  street  railroad  for  Injories 
to  a  wagon,  instruction  for  plaintiff  held  to  in- 
completely hypotbeaue  oonditioiu  of  recovery. — 
Jersey  Farm  I)alry  Co.  t.  St.  Loula  Transit  Oo. 
(Mo.  App.)  346. 

Id  an  action  against  a  street  railway  company 

for  injuries  to  a  team  and  wagon,  question  of 
defendant's  n^ligence  held  for  tne  inry^Moriti 
V.  St  Louis  Transit  Oo.  (Mo.  App^  «7. 

In  an  action  against  a  street  railroad  for  per- 
sonal Injuries,  contributory  negligence  hiid  a 
question  for  the  jury.— Under  t.  St.  Loais 
Transit  Oo.  (Mo.  App.)  987. 

Modification  of  charge,  in  action  against 
street  railroad  for  personal  iujuries,  as  to  meaa- 
iog  of  ordinary  care,  held  not  cause  for  re- 
versal.—linder  T.  St.  Louis  Transit  Oo.  (Mo. 
Agvh)  997. 


STREETS. 


See  "Hfchways"; 


'Mnnidpal  O(»poratiknis,' 


SUBTERRANEAN  WATERS. 

See  **WatetB  and  Water  Courses."  |  1. 


SUIT. 


See  "Action.'* 


SUMMARY  PROCEEDINGS. 

Collectiou  of  taxes,  see  "Taxation,"  S  6* 
RecoTery  of  possession  by  landlord,  see  *Xand- 
lord  and  Tenant,"  {  5. 


See  "Procen." 


SUMMONS. 
SUNDAY. 


Sale  of  liquor  on  Sunday,  see  "Intoxlcattng 
Liquors,"  |  6. 

SUPPORT. 

Of  child  on  diroree  of  parentis  see  "DiTorce," 
f  3. 

SUPREME  COURTS. 

See  '^Courts."  |  8. 

SURETYSHIP. 

See  "Prindpal  and  Surety." 

SURFACE  WATERS. 

See  "Watera  and  Water  Goorses,"  |  2. 

SURPRISE 

Ground  Cor  new  trial,  see  "New  Trial,"  |  1. 

SURVIVAL 

Of  cause  of  aetloii,  sea  "Abatemoit  and  Be- 

Tival,"  I  2. 


SUSPENSION. 

Of  beneflt  Insnranoe,  see  "Insnrance,"  |  & 

SWINDLINQ. 

See  "False  Pretenses." 

TAXATION. 

License  taxes  as  deprivation  of  property  with- 
out due  process  of  law,  see  Constitutional 
Law,"  i  8. 

Subjects  and  titles  of  acts  relating  to,  see 
"Statutes,"  S3.  ™.  ™, 

Local  or  apecial  taxes. 
See  "Dtalns,"  |  1;  "Municipal  Oorporatkm," 

f  la 

Assessments  for  municipal  improvements,  ace 
^Municipal  Corpwations,"  |  6. 

Oocupatton  or  privilege  tcaa^ 
See  "Intoxicating  Liquors,"  %  8. 


I  1. 


aad  astomt  off  pwrer  is 


Natwe 
ceaeraL. 

Act  March  23,  1903  (Sess.  Acts  1003,  p.  213). 
requiring  localities  for  whose  benefits  it  is  en* 
acted  to  pay  the  expenses  In  carrying  oat  its 
provisious,  mH  not  violative  of  Const,  art.  4,  i 
28,  relating  to  taxation  by  tiie  General  Assem- 
bly.—Ex  parte  Loving  (Mo.  Sup.)  508. 

S  S.    Oomstitntioiial    reqnlreneats  and 
restrletioiuL 

Under  Acts  1881-93,  p.  30S,  art  4,  {  7.  Md, 
that  a  turnpike  aid  tax  cannot  be  collected  from 
a  railroad  for  rears  in  which  no  assesunent 
tiiereof  on  Individual  property  was  nude.— 
Vanccborg  ft  S.  L.  Turnpike  Road  Go.  v.  Maye- 
ville  &  B.  S.  R.  Co.  (Ky.)  1118;  Same  v.  Bruce. 
Id. 

Under  Const  art  10.  H  1*  10,  11,  relative  to 
taxation  and  limiting  the  tax  rate  tn  cities  of 
the  third  class,  a  tax  levied  under  Hev.  St. 
1899,  S  as  amended  by  Act  March,  1901 

(Laws  1901,  j>.  84),  held  invalid.— Brooks  v. 
Bchultz  (Mo.  Sup.)  861. 

Bev.  St  1899.  S  6275.  granting  power  to  dtles 
to  purchase  or  erect  and  malutam  electric  plants 
for  public  and  private  lighting,  is  not  violative 
of  Const,  art.  10,  S  3,  requiring  taxes  to  be  uni- 
form—State ex  rel.  Town  of  Canton  v.  Allen 
(Mo.  Sup.)  868. 

Assessment  of  railroad  property  for  taxation 
held  not  to  be  double.— Galveston  A  W.  By.  Co. 
V.  City  of  Galveston  (Tex.  Civ.  App.)  269. 


f  3.    UabUltr  of  peraoas  sad  propavty. 

A  railroad  cor[>oration  is  not  s  bailee  In  pos- 
session of  its  capital  stock,  within  Ky.  St  1899, 
9  4023,  relative  to  taxation  of  propoty  In  poa- 
sessioQ  of  bailee.— Commonwealth  T.  Oheaa- 
peake  &  O.  By.  Co.  (Ky.)  186. 

Ky.  St.  1899,  i  4058.  requiring  stock  tn  cor- 
porations to  be  lieted  by  owner,  shows  conclu- 
aively  ttiat  such  stock  is  to  be  listed  by  individ- 
ual stockholders,  and  not  by  corporation.- 
Commonwealth  v.  Chesapeake  &  O.  By.  Co. 
(Ky.)  186. 

The  home  port  of  a  vessel  engaged  la  iuter- 
state  commerce  is  its  situs  for  taxation,  though 
its  owner  resides  in  a  diiferent  state, — Com- 
monwealth V.  Ayer  &  Lord  Tie  Co.  (Ky.)  686. 

I  4.   Plaea  of  taxation. 

Notwithstanding  Bev.  St.  1899.  §  9121,  part- 
nership personalty  heU  aasessable  where  firm 
does  business,  ratber  than  at  residences  of  firm 
memben.— School  Diat  of  Plattsburg  t.  Bow- 
man (Mo.  Sup.)  tlSO. 

i  S.    Levy  amd  assessmeBt. 

Fact  that  county  assessor,  in  assessing  tnm- 
Irike  aid  taxes,  after  void  assessment  does  not 
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again  call  od  taxpayers  to  list  thcirpropertjt 
held  not  to  InTBlidate  assesamenta.— Vanceburg 
&  8.  L.  Tanpike  Road  Go.  t.  MayiTille  &  B. 
S.  R.  Co.  (K7.)  1118;  Same  t.  Bruce,  Id. 

Ky.  St.  1003.  I  4736,  held  not  to  preTent  col- 
lection of  turnpike  aid  tax,  where  taxpayer  bad 
not  sought  juagmcQt  of  fiscal  court  or  county 
conunissionerg  exonerating  bis  property  tbere- 
ODder.— Vancebarg  &  S.  .L.  Turnpllie  Boad  Co. 
T.  Mayarllle  &  B.  &  B.  Oo.  (Ky.)  1118;  Suoe 
T.  Bruce,  Id. 

A  tarni^ke  tax  assessment,  void  because 
made  by  an  anauthorized  person,  does  not  pre- 
vent a  reaBsessmeot  by  tbe  county  aMessor.— 
Vancebnrg  &  8.  L.  Tumpiko  Road  Co.  t.  Mays- 
vUle  ft  B.  S.  B.  Co.  (KyO  1118;  Same  t.  Brace. 
Id. 

Under  Rev.  St.  1899,  S  0148,  an  assessment 
held  not  iuralid  because  tbe  assessor  failed  to  go 
upon  tbe  property,  and  prepared  tbe  assessment 
from  tbe  aasessment  boolcs  of  bia  predecessor, — 
State  ex  rel.  Hadson  t.  Carr  (Mo.  Sup.)  543. 

Ber.  St  1800,  S  9148,  construed  in  connec- 
tion with  other  sections  of  the  statute,  held  di- 
rectory, and  not  mandatory,  so  tliat  failure  of 
an  assessor  to  make  out  a  list  of  property  does 
not  render  the  aasessment  inralld.— State  ex  rd. 
Hadson  t.  0»nr  (Mo.  Sup.)  648. 

Rer.  St  1809,  S  9182,  held  not  to  r«]nire  that 
partnership  property  be  assessed  to  the  firm 
members  ut  the  proportion  that  each  owns. — 
School  Di^  of  Plattsburg  t.  Bowman  (Mo. 
Sup.)  880. 

Under  Acta  1001.  p.  334,  c.  174,  {  SI,  back 
assessment  held  roid,  if  it  does  not  state  the 
amount  of  tbe  tax  due.— Arbuckle  Broa.  t.  Mc- 
Outcheo*  (Tenn.)  772. 

Railrotd  company,  whose  agent  rendered  its 
property  for  taxation,  held  not  entitled  to  take 
adTantaoe  of  rendition  not  being  in  statutory 
forni.-«[alTeston  ft  W.  Ry.  Oo.  T.  City  of  Gal- 
Teston  (Tn.  Civ.  App.)  2d8. 

{  6.  ColleotioB  and  oaf oreoHoat 
a«almst  peraoM  ov  persomsl  prop- 
erty. 

Requiring  turnpike  company,  suing  for  aid  tu. 
to  elect  whether  it  would  rely  on  assessment  nn- 
^r  2  Acts  1889-90.  p.  138o,  c.  1034,  or  uuder 
Acts  1891-03,  p.  308,  held  error.— Vanceburg  & 
S.  fi.  Turnpike  Road  Co.  t.  MaysriUe  ft  B.  S. 
R.  Co.  (Ky.)  1118;  Same  t.  Bruce,  Id. 

I  7.  Sale  of  land  for  xompaymoitt  of 
tax. 

Under  Act  April  7.  1893  (Acts  1893.  p.  230), 
amendiiuF  Act  March  81,  1888  (Acts  1^83,  p. 
9GS)  $  134,  to  include  collector's  fee  for  cer- 
tificate of  purchase  in  amonnt  for  which  Isnd 
sold,  not  tQ.  iDTSlidate  tax  sale.— Trimble 
T.  Alien-West  Commission  Go.  (Ark.)  898. 


TAXATION  OF  COSTS. 

See  '^sts,"  {  2. 


TEACHERS. 

See  "Schools  and  School  Districts."  S  1. 


TELEGRAPHS  AND  TELEPHONES. 

Review  of  action  for  delay  in  delivery  of  mes- 
sage, see  "Appeal  and  Error,"  S  1. 

I  1.  BstabllobBiMit,  ooutraetiom,  am4 

malatenanee. 

Under  Rev.  St.  1895.  art.  698,  telnxaph  com- 
pany hdd  not  authorized  to  place  ita  poles  in 
a  public  street,  so  as  to  reuder  the  same  dan- 
gerous.—Alice.  W.  C.  &  C.  C.  Telephone  Co.  t. 
BUIingsiey  (Tex.  Civ.  App.)  255. 


In  an  action  against  a  telephone  company  for 
injuries  alleged  to  have  been  caused  by  the  neg- 
ligent placing  of  a  telephone  pole  la  the  street 
evidence  A«Ia  to  show  that  the  location  of  tbe 
pole  was  the  proximate  cause  of  the  injuries. 
-Alice.  W.  C.  ft  C.  C.  Telephone  Co.  t.  Bil- 
lingsley  (Tex.  Cir.  App.)  255. 

In  an  action  against  a  telephone  company  for 
personal  Injuries  alleged  to  have  been  caused  by 
the  negligent  location  of  a  pole  in  a  street,  ques- 
tion of  contributory  negligence  of  the  iujured 
person  held  tor  theJujT.- Alice.  W.  C.  ft  C.  C. 
Telephone  Oo.  t.  BillbigBley  (Tex.  OIt.  ^.) 


I  S.    Bocvlmtlon  and  operation. 

Proof  at  delivery  of  forged  message  and  of 
loss  resulting  from  reliance  thereon  held  a 
prima  fade  case  against  telegraph  company, 
CBstins  burden  of  uowinit  freedom  from  neg- 
ligence on  it— Western  union  TeL  Co.  v. 
t^alde  Nat  Bank  (Tex.  Sup.)  603. 

Pzoof  that  forged '  message  was  sent  over 
company's  wire  and  deceived  its  servants  held 
not  to  show  freedom  from  negligence  iu  deliv- 
ering such  message,  in  the  absence  of  proof  of 
precaotionaty  measures  against  such  frauds. — 
Western  Union  Tel.  Co.  t,  Uvalde  Nat  Bank 
(Tex.  Sup.)  60S. 

Telegraph  company  held  not  to  warrant  au- 
thenticity of  forged  message,  so  as  to  render  it 
liable,  even  though  tree  from  negligence.— West- 
ern Union  Tel.  Co.  t.  Uralde  Nat  Bank  (Tex. 
Sup.)  003. 

Telegra^  company,  negligent  in  delivery  oC 
message,  Aeltf  not  hable  for  language  asea  in 
the  message,  nor  effect  produced  on  plaintlfTs 
mind,  different  from  its  purpose,  iu  action  to 
recover  damages  for  mental  anguish.— Oaddis  v. 
Western  Union  Tel.  Oo.  (Tex.  Civ.  App.)  37. 

Negligence  of  telegraph  company  in  failing  to 
promptly  deliver  a  message  held  not  proximate 
cause  of  mental  anguish.— Oaddis  t.  Western 
Union  Tel.  Co.  (Tex.  Civ.  App.)  37. 

Evidence  held  sufficient  for  finding  that  the 
funeral  of  plaintiff's  son  would  have  been  de- 
layed until  plalntlfTs  arrival,  if  the  telegraph 
company  had  transmitted  correctly  a  notice  of 
the  son's  death. — ^Westem  Union  Tel.  Co.  t. 
Chambers  (Tex.  Civ.  App.)  273. 

Evidence  held  to  present  for  tbe  jury  the  ques- 
tion whether  plaintiff  knew  of  tbe  mistake  com- 
plained of  in  tbe  transmission  of  a  telegram. — 
Western  Union  Tel.  Co.  t.  Chambers  (Tex. 
Olv.  App.)  273. 

A  telegraph  company  held  guilty  of  negligence 
in  delaying  the  delivery  of  a  message,  which 
negligence  was  the  proximate  cause  of  plaIntiff*B 
mental  anguish. — Western  Union  Ta.  Go.  v. 
Shaw  (Tex.  Olv.  App.)  433. 

Whether  a  telegraph  company's  ordinary  rule 
as  to  closing  its  office  at  night  appUed  In  a  par- 
ticular instance  Ju^d  a  questlcm  for  the  jun. — 
Western  Vnian  TeL  Co.  t.  Shaw  rTex.  Clr. 
App.)  433. 

TENANCY  IN  COMMON. 

I  1,    Mntual  rlBhts.  dnties,  and  UabUl- 
ties  of  oo-tenants. 

A  tenant  in  common,  holding  land  adversely 
to  his  co-tenant  is  properly  charged  with  tbe 
Talue  of  the  use  of  the  premises.— Stephens  t. 
Hewitt  (Tex.  Ckr.  App.)  229. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant"  f  2. 

TESTAMENT. 

See  "WiMs.* 
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Sea  "Lafeeny.** 


THER. 


THREATS. 


As  evidence  In  prosecution  for  htMnlcide.  see 


"Homicide,"  | 


in  pr 


TIME. 


For  application  for  new  trial,  see  "New  Trial," 
?2. 

For  Sling  bill  of  exceptions,  see  "Bxc^ods, 

Bill  of,^'  I  2. 
For  filing  briefs  on  appeal  or  writ  of  error,  see 

"Appeal  and  Error/'  S  8. 
For  filing  transcript  on  appeal  or  writ  of  error, 

see  "Appeal  and  Error,"  S§  5-6. 
For  opening  default  judgment,  see  "Jodgment,' 

i  2. 

For  parment  of  interest,  see  "Interest,"  S  1- 
For  pnfnnuuice  of  contract,  see  '^Contracts, 
'f  2. 

Vor  resale  of  goods  hy  seller,  see  "Sale^*  1  7. 
For  resdsalon  of  contract  of  sale,  see  "Sales," 
S3. 

For  taking  appeal  or  suing  ont  writ  Of  error, 
see  "Appeal  and  Error,"  |  8. 

TITLE. 

See  "Heplevin,"  }  1. 

Color  of  title,  see  "Adverse  Possession.** 
Marketable  title,  see  "Vendor  and  Purcbaser," 
I  4. 

Of  lessor,  see  "Landlord  and  Tenant,"  {  1. 
Of  statutes,  see  "Statates."  f  3. 
Removal  of  cloud,  see  "Quieting  Title." 
Retention  of  apparent  title  by  grantor,  see 

"Fraudulent  Oonveyancee,"  §  1. 
Sufficiency  of  title  of  vendor  of  land,  see 

"Vendor  and  Purchaser,"  f  4, 
TWtle  insurance,  see  "Insurance."  f  6. 
To  fee  of  highway,  we  "Higbwayi,"  1 1. 

TOLLS. 

Toll  roads,  see  "Tnmplkes  and  Toll  RmAl*' 

TOOLS.- 

Liability  of  employer  for  defectSi  Me  "Hatter 
and  Servant,"  S  S. 

TORTS. 

Ganaing  death,  see  "Death,"  |  1. 

By  particular  classes  parties. 

See  "Municipal  Corporations,"  S  9- 

ParttcuUnr  rtmedlea  for  torts. 
See  "TreepasB,"  8  1;  "Trover  and  CwTeraion," 

Particular  tort9. 

See  "Assault  and  Battery "  f  1:  "CoUision"; 
"False  Imprisonment";  ''Forcible  Entry  and 
Detainer."  {  1;  "Fraud";  "Libel  and  Slan- 
der": "Negligence";  "NnisaDce";  "Trespass"; 
^Trorer  and  CoOTerdon." 

Defendant  railroad  Md  not  liable  tor  case  of 

smallpox  communicated  to  dweller  near  road 
after  defendant's  train  and  employes  affected 
with  disease  were  taken  in  charge  by  health  of- 
ficers.—Mason  T.  Illinois  Cent.  R.  Co.  (Ky.)  875. 

In  action  for  tort,  when  the  answer  did  not 
controvert  the  petition,  but  pleaded  In  avoid- 
ance, the  burden  of  proof  was  on  defmdants. 
— Dovey  t.  Lam  383. 


TOWNS. 

Bee   '*Ooantles":    "Municipal  Oorporationa**: 
"Schools  and  School  Districts."  |  L 

TRANSCRIPTS. 

Harmless  error  in  refusal  of  court  to  order 


TRESPASS. 

Ejection  of  trespasser,  see  "Carriers."  |  & 
Harmless  error  in  instructions  in  action  for, 

see  "Appeal  and  Error,"  i  20. 
Injuries  to  trespassers,  see  "Railroads,"  ft  4. 
To  the  person,  see  "Assault  and  Batteiy,   S  I; 

"False  Imprisonment." 

I  I.  Aotiitu. 
In  trespass  to  real  property.  It  is  not  necei' 

sarr  that  the  complaint  contain  a  particular  de- 
scription of  the  close  on  which  the  trespass  wu 
committed.— Randall  t.  Sanders  (Ark.)  56. 

In  an  action  against  a  municipal  oorpwation 
for  trespass  on  land,  plaintiff  cannot  recover 
for  vexation,  hnmiliatkm.  and  annoyance.— Oa- 
trom  T.  Oily  of  San  Antonio  (Tex.  OIt.  App.) 
829. 

In  trespass  to  realty,  the  measure  of  damages 
ia  the  amount  which  will  compensate  plaintiff 
for  the  injury  done.— Ostrom  t.  City  of  San 
Antonio  (Tex.  dr.  App.)  fOO. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

fi  I.  Prooeedisgs. 

A  judgment  for  land  kdd  not  to  enfBcien^ 
describe  it.— Giddlngs  v.  Flsdier  (Tex.  Sup.) 
209. 

In  trespass  to  try  title,  it  was  error  to  ren- 
der judgment  against  plaintiff's  vendor,  who 
defaulted  when  cited  on  his  warranty,  on  an 
amended  petition  not  served  on  the  vendw  and 
claiming  necial  damages  not  claimed  in  ori^ 
lnal.-^reth  t.  McXatt  (Tex.  OIt.  App.)  33. 

In  trespass  to  try  title,  the  prima  facie  InfiK<- 
encB  that  the  possessor  b  the  owner  ot  the  ^«p- 
erty  Is  rebutted,  where  soch  property  la  racant 
public  domain.— Austin  v.  Elspuefa  Land  ic  Cat- 
tle Co.  (Tex.  Civ.  App.)  830. 

Evidence  held  insufficient  to  warrant  submit- 
ting issue  of  sale  of  land  to  joir.- New  York  & 
Texas  Land  Co.  t.  Dooley  (Tex.  CIt.  An^) 
lOBO.  r 

TRIAL. 

See  "New  Trial";  "Reference";  "Witnesses." 
Abandonment  of  contract  aa  qneation  tor  jury, 

see  "Contracts,"  S  5. 
Adverse  possession  as  question  for  jury,  see 

"Adveme  Possession."  |  8. 
Assessment  of  damages,  see  "Damages,**  |  4. 
Character  of  instrument  as  mcn-teage  as  ques- 
tion for  Jury,  see  "Mortgages,'*^  S  1. 
Onstroction  of  deed  as  question  for  court,  see 

"Deeds,"  12. 
Construction  of  release  as  question  for  jury, 

see  "Release,"  fi  3. 
Contributory  negugence  of  passenger  as  ques- 
tion for  jury,  see  "Carriers,"  ff  7. 
Harmless  error  in  conduct  and  deliberations  of 
jury,  see  "Appeal  and  Error,"  i  15;  "Crim- 
inal Law,"  §  24. 
Harmless  error  in  direction  of  verdict,  see  "Ap- 
peal and  EIrror,"  {  16. 
Harmless  error  in  findings  of  COnrt^  aw  "Ap- 
peal and  Error,"  i  21. 
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Hannlen  error  In  Imtractions  to  jxirj,  see  "Ap- 
peal and  Error,"  {  20;  "Criminai  Law,"  S 

Harmless  error  in  submiBslon  of  issnea  or  qaes- 
tiODB  to  jury,  see  "Appeal  and  Brror,"  1 18. 

Necessity  of  motion  for  new  trial  for  purpoee  of 
review  of  rerdict.  see  "Appeal  and  Error," 
I  2. 

NeceBsitr  of  obiections  to  reception  of  evidence 
for  purpose  of  review,  see  "Appeal  and  Er- 
xor»  I  2. 

Necessi^  of  requesting  Instructions  for  purpose 
of  review,  see  "Appeal  and  Error,"  |  2. 

Beview  of  instructions  as  dependent  on  presen- 
tation of  question  by  record,  aee  "Criminal 
Law."  »  23. 

Specification  of  errors  in  verdict  in  asBignment 
of  errors,  see  "Appeal  and  Error,"  {T. 

Trial  of  rigbt  to  i^operty  levied  on.  see  "At- 
tachmenV'  {  2. 

Proeeedinotinotdentto  trialM. 

Bee  "Continuance."  , 

Trial  of  particular  cUHl  aeOom  or  proceedings. 

See  "Assault  and  Battery,"  8  1;  "Fraud,"  S  2; 
"Libel  and  Slander  "  {  1;  '•N««lieence."  I  3: 
"Replevin,"  i  8;  ''Trover  and  Conversion,'* 
I  L 

Against  personal  representatives,  aee  "Execu- 
tors and  Administratora,"  i  6. 

Against  surety,  see  "Prindpal  and  Surety,"  |  8. 

Disputed  claims  against  estate  of  decedent,  aee 
"Executors  and  Administrators,"  S  4. 

For  causing  deatli,  see  "Death,"  S  !• 

For^  compensation  of  brolcer,  see  "Brokers," 

For  delay  in  delivery  of  telegram,  see  "Tele- 
graphs and  Telephones,"  $  2, 

For  ejection  of  pasaenger,  see  "Carriers,"  i  8. 

For  injuries  to  live  stock  io  transportation,  see 
"Carriers,"  i  3. 

For  loss  of  passenger's  baggage,  see  "Carriers," 
1  9. 

For  loss  of  wife's  services,  see  "Husband  and 
Wife,"  8  2. 

For  personal  injuries,  see  "Carriers,"  8  6;  "Col- 
lision"; "Drujtgists";  "Master  and  Servant," 

klO;  "Municipal  Corporations,"  8  9;  "Street 
lUroads,"  HI;  "Telegraphs  and  Telephones," 

On  insurance  certificate,  sea  "Insurance/'  |  8. 

On  insurance  policy,  see  "Insurance,"  8 

To  recoTor  money  deposited  on  purcliase  price 
of  land,  see  "vendor  aod  Purchaser,"  8  7. 

To  set  aside  ft>auduleQt  conveyances,  see 
"Fraudulent  Conveyances,"  8  2. 

Trespass  to  try  title  to  real  property,  see  "Tres- 
pass to  Try  Title." 

Trial  of  oHmindl  proseoutiofu. 

See  "Assault  and  Battery,"  6  2;  "Bribery": 
"BurglaiT,"  S  2;  "Criminal  Law,"  »  11-19; 
"Embezzlement";  "False  Pretense^;  "For- 
gery"; "Homicide,"  8  7;  "Incest";  "Larceny," 
§  1;  "Rape,"  8  2. 

For  offenses  againat  laws  relating  to  poisons, 
see  "Poisons." 

For  offenses  against  Hqnw  laws,  see  "Intoxi- 
cating Liquors,"  f  6. 

I  1.   Course  and  emidnet  of  trial  Im  cen- 
eraL 

Right  to  open  and  dose,  in  action  on  joint 
and  several  note,  where  the  principal  defaulted 
and  the  surety  filed  the  statutory  admii^on, 
held  properly  denied  to  the  suret7.--Ouenniin  v. 
Boone  (Tex.  Civ.  App.)  630. 

8  S>  Boeeptlom  of  eridexeo. 

Testimony  of  proponent  in  a  will  contest  of- 
fered after  the  contestant  has  rested,  held  re- 
buttal, and  not  In  violation  of  Glv.  Code,  pro- 
hibiting a  party  from  testifying  in  chief  after 
having  introduced  other  teetunony  In  chief. — 
Savage  v.  Bulger  (Ky.)  717. 


An  objection  to  a  hypothetical  question,  ask- 
ed an  expert,  that  the  facts  assumed  were  not 
to  be  found  in  the  evidence,  did  not  raise  the 
objection  that  the' question  left  out  facts  shown 
in  the  evidence.~0*NeiU  v.  Kansas  City  (Mo. 
Sup.)  64. 

Admission  of  Impro^r  testimony  without  ob- 
Jection  does  not  justify  admission  of  similar 
testimony  over  objection.— Smith  v.  Sovereign 
Camp  of  Woodmen  of  the  World  (Mo.  Sup.) 
662. 

Defmdant  held  to  have  waived  his  right  to 
object  to  a  variance  by  failine  to  object  to  the 
evidence.— Albtn  v.  Chicago,  B.  L  &  P.  Ry. 
Co.  (Mo.  App.)  168. 

Bxclnskm  of  evidence  simply  cumnlative  held 
not  error.— Siegdman  t.  Jtmes  (Mo.  App.)  307. 

Action  of  court,  In  action  for  injuries,  in  sus- 
taining objection  to  question  put  to  plaintiff 
as  to  wheUier  a  proposition  bad  been  made  to 
him  to  liave  the  court  appoint  a  committee  of 
physicians  to  examine  him,  held  erroneous. — 
Austin  ft  N.  W.  B.  Co.  T.  (Buck  CTex.  Sup.) 
403. 

Where  part  of  an  answer  to  an  interroeatory 
is  impertinent,  the  court  may  exclude  such  part 
and  admit  the  balanee.~Sherman  Oil  &  Cotton 
Go.  V.  Dallas  Oil  ft  Refining  Cki.  (Tex.  Civ. 
App.)  961. 

Opening  of  trial  of  action  on  county  treasur- 
er's bond,  after  argument  begun,  to  let  in  evi- 
dence, held  not  an  abuse  of  discretion. — Harper 
T.  Marion  County  (Tex.  Civ.  Ak>.)  1044. 

8  3.    AYnmenta  mnA  eoadvot  ot  oovaaeL 

The  preliminary  statement  of  counsel  as  to 
what  he  expects  the  evidence  to  disclose  wiU 
not  form  a  oasis  for  a  nonsuit.— Fillin^am  t. 
St.  Louis  Transit  Co.  (Mo.  App.)  314. 

An  instruction  that  the  jury  should  not  con- 
sider certain  remarks  of  plaintiff's  counsel  held 
error.— Texas  Gent.  Ry.  Go.  t.  Pdrker  (Tex. 

Civ.  App.)  42. 

8  4.    TaUmc  ease  or  qnestloii  from  Jury. 

A  peremptory  instruction  is  properly  refused, 
where  the  evidence  is  confiicting. — Louisville  & 
C.  Packet  Co.  t.  Bottorff  (Ky.)  920;  Alexan- 
der &  Kneeland  T.  Yon  Koehring  (Tex.  Civ. 
App.)  629. 

Where  all  the  evidence  tends  to  prove  a  fact, 
so  that  but  one  finding  could  be  made  by  the 
jury,  it  is  proper  for  the  court  to  withdraw  the 
Issue  from  them,  and  decide  tiie  matter  Itself. — 
New  York  &  Texas  Land  Co.  t.  Dooley  (Tex. 
Civ.  App.)  1030. 

S  5.    XaatniotioHS  to  ^urj. 

Charges  not  supported  by  the  evidence  are 
properly  refused.--St.  Louis,  L  M.  ft  8.  Ry. 
C^.  v.  Philpot  (Ark.)  901. 

A  fact  about  which  there  is  no  dispute,  and 
which  is  conceded  to  be  true,  notwithstanding 
the  allegations  in  the  pleadings,  may  be  as- 
sumed in  an  instruction  to  be  true.— Parks  t. 
St.  Louis  ft  S.  Ry.  Go.  (Mo.  Sup.)  7a 

In  action  on  notes,  an  instruction  held  not  er- 
roneous as  having  given  undue  prominence  to 
the  testimony  of  certain  witness.— Sanders  v. 
North  End  Building  ft  Loan  Ass'n  (Mo.  Sup.) 

833. 

An  instruction  calling  attention  to  facts  in 
evidence,  and  stating  that  these  clrcnmstances 
may  be  considered  as  to  whether  notice  was  re- 
ceived, held  erroneous.— Smith  v.  Sovereign 
Camp  of  Woodmen  of  the  World  (Mo.  Snp.) 
862. 

In  an  action  for  negligenc«v  failure  to  specific- 
ally define  reasonable  care  Is  not  error,  where 
no  such  definition  was  requested.— Priesmeyer 
V.  St.  Louis  Transit  Co.  (Mo.  App.)  313. 

A  requested  inatruction,  which  is  broader  than 
ike  pleadingSt  or  whicli  omits  references  to  facts 
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therein  alleged  and  embraces  others  not  indad- 
ed,  is  properlr  refused. — ^Toraey  t.  Baker  (Mo. 
AwO  479. 

An  instmctioa  snbmittliic  a  ease  on  the  theo- 
ry of  plaintiff's  petition  b  not  erroneous  be- 
cause it  iguorea  the  defense.— 'Tnmey  v.  Ba^w 
(Mo.  AppO  479. 

Where  an  issoe  Ib  sufBcieutly  submitted  by 
instructions  giTcn,  the  refusal  to  give  a  re- 
quested charge  Jietd  prejadicial^Xumey  t.  Ba- 
ker ^0.  App.)  479. 

The  trial  court  is  not  reqaired  to  instruct  up- 
on the  different  issues  ariung  in  a  case,  unless 
asked  to  do  BO.^Kedmond  v.  Missouri,  K.  &  T, 
Ry.  Co.  (Mo.  App.)  768. 

Instruction  as  to  city's  duty  to  keep  street  in 
repair  held  harmless  error,  in  Tlew  of  other  In- 
structions.—Jenmiti  Kanaaa  CWy  (Ho.  App.) 
1088. 

A  charge  held  not  erroneous,  on  the  state  of 
the  record,  though  the  language  of  the  petition 
was  more  general  than  that  of  the  diarge.— 
Ft.  Worth  &  I>.  C.  Ry.  Go.  t.  Linthlcnm  (Tex. 
CiT.  App.)  40. 

A  charge  on  the  measnre  of  damages  from 
mental  anguish  held  not  erroneous  as  assuming 
that  the  mental  anguish  had  been  proved. — 
Westeru  Union  Tel.  Co.  v.  Chambers  (Tex.  Civ. 
App.)  273. 

The  refusal  to  submit  a  certain  Issue  was 
not  error,  where  the  subject  of  the  inquiry,  so 
far  as  material  and  proper  for  submission,  was 
embraced  in  other  issues  submitted. — Cahill  v. 
Dickson  (Tex.  Civ.  App.)  281. 

A  charge  Jteld  not  objectionable  as  assuming 
the  fact  to  be  that  a  car  iMid  stopped  before 
plaintifE  attempted  to  ali^t  herefrom. — San 
Antonio  Traction  Co.  t.  Welter  (Tex.  CIt.  App.) 
414. 

A  charge  requested,  contahnlng  nothing  more 
than  that  vhlch  haa  snbstantially  been  given, 
and  more  favorably  to  the  complaining  party, 
held  properly  refused.— Gnergaln  t.  Boone  (Tex. 
GIt.  App.)  630. 

The  court  properly  refused  to  present  a  case 
not  presented  by  the  pleadings  or  evidence. — Von 
Diest  V.  San  Antonio  Traction  Go.  (Tex.  Gv. 
App.)  632. 

Failure  to  submit  a  particular  Issue  lu  gen- 
eral charge  was  not  error,  where  such  issue 
was  submitted  by  a  charge  jiven  at  defendant's 
request.— Galveston,  H,  &  a.  A.  Ry.  Co.  v.  Ap- 
pef  (Tex.  Civ.  App.)  63B. 

Where  a  defendant  in  a  personal  injury  case 
fails  to  request  additional  charges,  he  cannot 
complain  of  a  charge  correctly  annonncing  the 
law  and  presenting  favorably  for  him  all  de- 
fensive issues.— Boettler  v.  Tumllnsou  ^ex. 
CiT.  App.)  824. 

Though,  ordinarily,  referring  the  jury  to  the 
pleadings  for  the  issues  might  not  be  reversible 
error,  it  is  a  practice  uot  to  be  encouraged,  as 
the  issues  made  thereby  are  a  gnestion  of  law 
for  the  court,  and  should  be  so  determined  and 
presented  in  the  charge.— Houston  Electric  Co. 
T.  Nelson  (Tex.  Civ.  App.)  97& 

A  charge  in  an  action  for  injury  to  a  pas- 
senger In  a  street  car  ield  to  be  on  the  weight 
of  the  evidence,  and  hence  not  authorized. — 
Houston   Electric  Co.  v.  Nelson  (Tex,  Civ. 

App.)  978. 

i  6.  Verdict. 

New  trial  awarded  in  unlawful  detainer  on 
ground  that  jury  were  confiised  and  verdict  not* 
according  to  instructions. — Champ  Spring  Co.  v. 
B.  Both  Tool  Co.  (Mo.  App.)  314. 

Because  the  verdict  is  contrary  to  an  erro- 
neoQs  instruction,  it  does  not  follow  that  Uie 
case  should  be  reversed. — Johnston  v*  Klein- 
smith  (Xex.  Civ.  App.)  3& 


Findings  in  action  for  recovery  ef  land  Mi 
inconsistent,  so  as  to  necessitate  reversal  of 
judgment  for  plaintiff.— Taylor  r.  Flynt  (Icx. 
CiT.  App.)  964: 

I  7.    Trial  by  oonrt. 

A  conclusion  of  law  does  not  supply  or  take 
the  place  of  a  finding  of  fact  except  in  cases 
where  the  law  gives  a  couelndve  effect  to  the 
fact  established,  or  where  the  evidence  ii  of 
such  a  certain  and  conclasive  character  tbat 
the  minds  of  men  of  ordinary  intelligence  irill 
not  differ  as  to  its  effect.— Zachariae  t.  Swan- 
son  (Tex.  Civ.  App.)  a27. 

TRIAL  OF  RIGHT  OF  PROPERH. 

See  "Attachment,"  $  2. 

TROVER  AND  CONVERSION. 

Conversion  of  goods  by  carrier,  see  "Cairien," 

Conversion  of  nuwtgaged  iiroperfy,  aaa  "Chat- 
tel Mortgages,"  i  2. 

I  1.  Actions. 

Whether  interest  should  be  recovered  on  the 
value  of  goods  converted  from  the  date  of  the 
conversion  to  that  of  the  verdict  is  a  questioo 
for  the  jury.- Bigler  v.  Leonori  (Mo.  App.)  324. 

The  measure  of  damages  for  conversion,  in 
case  of  cutting  down  of-  lumber  under  a  mis- 
taken belief  of  ,right,  held  to  be  the  value  of  the 
trees  and  not  of  the  manufactured  lumber.— 
Texas  &  N.  O.  B.  Co.  v.  Jones*  Bx'rs  (T«z< 
Civ.  App.)  955. 

Where  plaintiffs,  suing  for  the  couversioo  of 
a  horse,  claim  his  entire  value,  they  caonot 
show,  on  defendants'  counterclaiming  for  the 
animal's  keep,  that  defendants  were  part  own- 
ers.—Gooch  V.  Isbell  (Tex.  Civ.  App.)  973L 

Where,  in  an  action  by  several  plaiutiffs  for 
the  conversion  of  a  horse,  defendants  counter- 
claim for  the  animal's  keep,  it  is  error  to  per- 
mit part  of  the  plaintiffs  to  be  dismissed 
the  suit— Gooch  v.  Isbell  (Tex.  Cir.  App.)  973- 

TRUSTEE  PROCESS. 

See  "Oarnlshmettt** 

TRUSTS. 

Conveyances  in  trust  for  eredlton,  see  "As- 
signments for  Benefit  of  Creditors." 

Deposit  of  trust  funds  in  bank,  see  "Banks  aod 
Banking,"  §  1. 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

I  1.   Creatlont  exlsteaee,  mmd,  vmlidl^. 

So  long  as  an  expross  trust  exists  and  is 
recognized  by  the  trustee,  it  never  becomes 
sUle.— Owsley  v.  Owsley  (Ky.)  394. 

Evidence  examined,  and  held  to  show  that 
appellant  received  appellee's  property  under  aa 
agreement  to  hold  and  employ  it  for  appeOee'i 

sole  use. — Owsley  v.  Owsley  (Ky.)  394. 

Tmst  held,  at  the  maturity  of  the  cestuis  que 
trustent,  a  dry  tmst,  executed  by  the  statute 
of  uses.— Ottomeyer  v.  Pritchett  (Mo.  Sup.)  6i 

A  parol  agreement  that  a  reserved  life  estate 
in  a  deed  was  Intended  only  as  Sftcurity  for  the 
grantee's  performance  of  a  contract  to  support 
the  grantor  held  unenforceable  as  an  implied  or 
resulting  trust.- Hall  v.  Small  (Mo.  Sup.)  733. 

A  transaction  between  a  vendor  and  purchas- 
er, as  evidenced  by  an  agreement  by  the  foraaer 
to  buy  in  the  laud  on  a  foreclosure  of  his  lien, 
and  to  reconvey  the  same  to  the  porchastf,  ktU 
not  to  constitute  a  tmst.- Foster  v.  Bosa  (Tex. 
Civ.  App.)  990, 
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S  S>   Oomstnietioii  «ad  opavatiom. 

Testamentary  writing  construed,  and  tuid  not 
to  give  trustee  indiTidoal  right  in  pmpertj.— 
Qibaon  t.  Gibson  (Ky.)  928. 

I  3.   MMucemeat  mmA  dlayoHl  of  tnut 
property. 

PreBnmpttoQ  that  payments  for  aapport  of 
family  by  a  trustee  of  married  woman  were 
made  by  her  direction  cannot  be  indulged, 
where  evidence  l9  to  contrary. — Owsley  t.  Ow>- 
ley  (Ky.)  394. 

Trustee  of  married  woman  not  entitled  to 
charge  expense  of  maintaining  family  against 
her.— Owsfey  v.  Owsley  (Ky.)  394. 

Trnstee  held  chatKeable  with  interest  on  jprin- 
of  trust  fund.— Owsley  t.  Owsley  <Ky.)  ; 

j  4.   EstabUsluBiMlt  amd  emf  oroement  of ' 
trust.  I 

Fond  retained  by  f act(Kv  as  the  proceeds  of  a 
sale  made  in  the  course  of  their  buBinefls  held 
to  constitute  a  trust  fond,  the  character  of 
which  is  not  changed  by  a  deporit  thereof  to 
their  indlTidnal  credit.— Interstate  Nat.  Bank 
V.  Glaxton  (Tex.  Civ.  App.)  44. 

Allegations  as  to  possession  by  agent,  which, 
if  adverse  to  him,  would  have  i^ven  them  title, 
when  contradicted  by  other  allegations  of  pe- 
tition, held  not  to  entitle  plaintiffs  to  injunction 
restraining  sale  of  land  on  execution  against 
agent.— Brown  v.  Ikard  (Tex.  Civ.  App.)  967. 

Equitable  title  holders  A«M  not  entitled  to  in- 
junction restraining  sale  of  land  on  execution 
directed  against  stranger  to  legal  title. — Brown 
T.  Uaid  (Tex.  CIt.  App.)  907. 

TURNPIKES  AND  TOLL  ROADS. 

Turn^ke  aid  tax,  see  "Taxation,"  H  2.  Si  0- 

i  1.  EataUlskmeBt,    eonatraotloB,  and 

malutenanoe. 

In  an  action  by  a  turnpike  company  to  re- 
cover the  value  of  a  turnpike  transferred  to  a 
county,  the  inquiry  should  have  been  confined 
to  ascertainment  of  actual  value  of  the  property, 
including  its  frandiise.— Chaplin  &  B.  Tuminke 
Koad  Co,  V.  Nelson  County  (Ky.)  377. 

In  an  action  by  a  turnpike  company  to  recover 
the  value  of  a  turnpike  transferred  to  a  county, 
instructions  as  to  its  actual  value  held  errone- 
ous.—Chaplin  &  B.  Turnpike  Road  Co.  t.  Nel- 
son County  (Ky.)  877. 

In  an  action  by  a  turnpike  company  to  re- 
cover the  value  of  a  turnpike  transferred  to  a 
county,  evidence  that  it  was  of  no  value  held 
inadmissible.— Chaplin  &  B.'Tumplke  Boad  Co. 
T.  Nelson  County  (Ky.)  377. 

Act  March  9,  1807  (Acta  1867,  p.  tS39,  c. 
203r))  relative  to  a  turnpike  road,  constrned  bb 
to  the  tax  in  aid  of  its  construction. — Salt  Lick 
K.  &  Alt.  0.  Turnpike  Boad  Co.  v.  GilfiUIn 
(Ky.)  934. 

Individual  Indebtedness,  contracted  by  tarn- 
pike  company  directors  to  build  road,  when 
company  could  not  have  contracted  indebtedness 
under  its  charter,  held  not  a  defense  to  action 
for  turnpike  aid  tax  to  buiid  oncompleted 'road. 
— Vancebun  &  8.  L,  Turnpike  Itoad  Co  v. 
Maysville  ft  B.  S.  R.  Co.  (Ky.)  1118 ;  Same  T. 
Bruce,  Id. 

Turnpike  company's  lease  to  county  held  not 
to  terminate  its  charter,  etc.,  under  Ky.  St. 
1903,  §  474Sb,  subsec.  8,  in  view  of  section  4306. 
— Vanceburg  &  S.  L.  Turnpike  Road  Co.  v. 
Maysville  &  B.  8.  B.  Co.  (Ky.)  1118;  Same  v. 
Bruce,  Id. 

The  extension  of  the  limits  of  a  dty,  so  as 
to  include  a  portion  of  a  turnpike,  does  not  de- 
prive the  turnpike  of  its  character,  nor  the 
owner  of  the  turnpike  of  its  right  of  prcq»erty 


therein.— ColnmUa  A  Cedar  Creek  Turnpike  Co. 
V.  Tivion  (Mo.  App.)  89. 

Where  a  p<Hrtioh  of  a  turnpike  is  Included  In 

dty  limits,  it  is  not  the  duty  of  the  city  to 
keep  that  portion  in  repair.— Col nmbia  &  Cedar 
Cre^  Turnpike  Co.  v.  Vivlon  (Mo.  App.)  89. 

I  £•    Hecnlatloa  and  nse  for  traToL 

In  an  action  by  a  turnpike  company  to  re- 
cover tolls,  evidence  held  to  show  that  plaintiff 
did  not  maintain  the  road  in  good  repair,  as 
required  by  Rev.  St.  1889,  I  mt.-Colnmbia 
&  Cedar  Creek  Turnpike  Co.  v.  ^vion  (Mo. 
App.)  89.. 

Under  Rev.  St  1899,  H  1234,  1235,  turnpike 
company  fcald  not  entitled  to  cfaai^  tolls,  if 
part  of  its  road  is  out  of  r^>alr,  though  the 
remainder  is  kept  in  good  repair.— Cohimbia  & 
^dar  OredE  Turnpike  Co.  v.  Vivion  (Mo.  App.) 

ULTRA  VIRES. 

Acts  of  corporations,  see  "Corporations,"  |  3. 

UNITED  STATES. 

Courts,  aee  "Removal  of  Causes.** 

UNLAWFUL  DETAINER. 

See  "Forcible  Xntxy  and  Detainer.** 

USURY. 

See  "Building  and  Loan  Aswdationi.** 

I  1.   Vswioua  eomtraets  and  transaa- 
tlons. 

Chattel  mortgage  and  UBurious  note  secured 
thereby  held  Kansu  contracts,  so  as  to  be  gov- 
erned by  Oen.  St  Kan.  190l  8  8S82,  and  not 
By  Rev.  St.  Mo.  1899,  %  8719.— Trower  Bros. 
Co.  V.  Hamilton  (Mo.  Sup.)  1081. 

Eividence  held  insuffident  to  establish  the  de- 
fense of  usury,— Siegelman  t.  Jones  (Mo.  App.) 
307. 

VACATION. 

VaoaUno  particular  proceedinQa, 
See  "Attachment,"  §  1;  "Judgment,"  |  2, 
Decree  In  equity,  see  "Equity,"  I  1. 
Judgment   m   divorce   proceedliiKS,  sea  "Di- 
vorce," i  2. 
Ordm  of  court,  see  "Motlona." 
Partition  sale,  see  "Partition,"  S  1. 

VALUE. 

Limits  of  Jurisdiction,  see  "Appeal  and  Br- 
ror."  I  1;  "Courts,"  S§  2,  3. 

VARIANCE. 

Between  pleading  and  proof  In  dvil  action,  see 

"Pleading,"  f  8. 
Between  pleading  and  proof  In  criminal  prose- 
cutions, see  **uidictment  and  Information," 

8  e. 

VENDOR  AND  PURCHASER. 

See  ''Ehchange  of  Property";  ^'Sales.'* 
Operation  and  effect  of  d^ense  of  limitation  In 

action  on  vendor's  lien  notes,  see  "limitation 

of  ActtooB,"  8  4. 
Priorities  between  vendor's   and  meehanit^s 

liens,  see  "Mechanics'  Liens,"  8  3. 
Pvu^hasers  at  sale  on  execQtion,  see  "Bzecn- 

tion."  I  1. 

Bemiirements    of    statute    of    frauds.  Me 
^'Frauds,  Statute  of,"  88  4,  6. 
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t  1*   B«qvi«itea  mnA  TaUdltr  of  fKmtraat. 

Contract  for  sale  of  land  held  to  evideuce 
agreement  to  convey  to  plaintifF  or  to  any  one 
he  miitlit  direct.— Dyer  t.  Winston  (Tex.  Civ. 
App.)  227. 

Contract  tor  sale  of  land  fteld  to  sufficiently 
describe  the  land^Dyer  t.  Winston  (Tex.  CiT. 
App.)  227. 

i  2.   GonstrnetloB  and  opermttoa  of  eoa- 
traet. 

Several  contracts  for  purchase  of  land*  en- 
tered Into  in  furtherance  of  common  pntpoae, 
held  to  be  construed  as  if  one  contractA-Mor^ 

T.  CloptoD  (Mo.  App.)  467. 

Contract  for  sale  of  land  Aeld  not  inconsistent 
with  a  previous  one  in  reference  to  same  land, 
agreeing  to  pay  a  commission  for  the  sale.— 
Dyer  t.  Winston  (Tex.  Civ.  App.)  227. 

I  3.  ICodUeatlon  or  reaolMltm  of  oob- 
traot. 

In  action  to  rescind  sale  on  the  ground  of 
fraud,  held  error  to  award  rescission,  but  that 
plaintiff  should  have  had  relief  by  pecuniary 
compensation.— Hogan  v.  Tucker  (Ky*)  U7. 

I  4.    Porformanco  of  oontraet. 

A  decree  reforming  a  deed  held  to  vest  In  the 
grantee,  as  against  her  possible  heirs,  an  estate 
in  fee.— KwdaU  v.  Oawford  (Ky.)  8C4. 

Failure  to  include  a  personal  proTiaitm  In  a 
contract  for  the  sale  of  land  in  the  deed  hdd 
not  a  breach  of  the  contract— Relti  t.  Lots's 
Adm'r  (Mo.  App.)  146. 

A  dednctlon  from  pnrchase  price  of  land  sold 
will  he  allowed  for  deficiency,  In  case  of  motnal 
mistake  as  to  the  boundaries.— Willard  t.  Ban- 
ford  (Tex.  Dt.  App.)  290. 

i  S.    RiKlits  and  liabilities  of  partloa. 

Possession  of  land  is  sufficient  to  put  a  pur- 
chaser thereof  on  inquiry  as  to  the  imssessor's 
rights.- Bryant  v.  Main  (Ky.)  680. 

Under  Rev.  St.  1899,  I  3118,  the  record  of  a 
deed  of  husband  and  wife,  with  the  acknowledg- 
ment of  the  wife  alone,  luld  coBstrnctire  notice 
to  one  who  purchased  five  years  later. — Wil- 
liams T.  Butterfield  (Mo.  Sup.)  729. 

Attorney  in  fact,  who  performed  services  In 
consideraaon  of  conveyance  of  half  interest  In 
land,  Mid  bona  fide  porchasa^ — Gamer  t.  Boyle 
(Tex.  Civ.  App.)  987. 

The  title  of  a  vendee  of  one  who  baa  obtain- 
ed title  as  an  innocent  purchaser  is  good, 
tboagh  the  vendee,  at  the  time  of  his  pnrchase, 
be  charged  with  notice  of  the  adverse  equities. 
—Garner  v.  Boyle  (Tex.  Civ.  App.)  967. 

I  6.   RemediM  of  vendor. 

Remote  alienee  of  land,  on  which  a  lien  was 
reserved  to  secure  a  note,  held  bound  thereby. — 
Malone's  Committee  v.  Lebus  (Ky.)  160. 

The  allegations  in  a  petition  held  sufficient  in 
trespass  to  try  title.— Sanders  t.  Rawlings  (Tex. 
Civ.  App.)  41. 

A  medianlc'fl  Hen  for  improvements,  based  on 
real  estate  subject  to  n  vendor's  lien,  held  sub* 
sequent  to  the  latter.— Watson  t.  MarklMm  ft 
Reese  (Tex.  Civ.  App.)  660. 

Burden  held  on  grantor,  suing  on  purchase- 
mouoy  notes,  to  show  that  stipulation  in  deed 
for  clear  title  bad  been  complied  with.— Zlm- 
mermann  t.  Owen  (Tex.  Civ.  App.)  971. 

I  7.    Remedies  of  pnreluiseT. 

Question  whether  there  was  a  contract  and 
whether  it  was  broken  by  plaintiff,  in  an  ac- 
tion by  8  prospective  vendee  to  recover  money 
deposited  with  persona  negotiating  the  transac- 
tion, to  bind  the  sale.  Held  for  the  jury.— Alex- 
ander &  Kneeland  t.  Von  Koehring  (Tex.  Civ. 
App.)  629. 


VENUE. 

Necessity  of  objections  to,  for  pnrpose  of  re- 
view, see  "Cnmioal  Law,"  ^  22. 

CtfpaitHcular  aeUtnu  or  proceeding*. 

See  "False  Imprisonment,"  $  1;  "Fraud,"  S  2> 
Against  counties,  see  'XJonnti^"  S  4. 
Grin^al  prosecutions,   see  "Criminal  Law," 

i  1.    DoBiioila  or  rosldoBoe  of  partloa. 

Where  a  defendant  resided  in  one  county  a 
part  of  the  year,  and  spent  the  balance  of  bk 

time  in  another  county,  an  action  against  him 
might  be  properly  brought  in  either  oonnty,  un- 
der Rev.  St.  1895,  art.  1194.— Pearson  t.  West 
(Tex.  Sup.)  944. 

Where  defendant  resided  in  different  coun- 
ties during  different  parts  of  the  year,  plain- 
tiff's right  to  sue  in  one  of  such  counties  did  not 
depend  on  whether  defendant  by  his  acts  had 
estopped  himself  to  deny  that  he  resided  in 
such  county.— Pearson  v.  West  (Tex.  Sup.)  944. 

Debtor's  letter  to  creditor,  promising  to  pay 
balance  of  account,  AeW  not  a  written  contract 
executed  in  county  of  creditor's  residence,  bo  as 
to  permit  suit  thereon,  under  Rev.  St.  1886,  art. 
1194,  subd.  R.— Flynt  t.  Eagle  Pass  Coal  & 
Coke  Oo.  (T«x.  ClT.  App.)  au. 

VERDICT. 

In  dvll  actIon^  see  "Trial."  {  6. 

In  criminal  prosecnti<nia,  see  "Criminal  T^w," 

S  12. 

Operation  and  effect  as  caring  defects  in  plead- 
ings, see  "Pleading,"  {  9. 

Review  on  appeal  or  writ  vnot,  aee  "Ap- 
peal and  SkTor,"  1 14;  "Criminal  Law,"  S  24. 

VERIFICATION. 

Of  InformatloB,  aee  "Indietinait  and  Infonna- 

tion."  I  2. 
Of  pleading,  sw  "Pleading"  I  & 

VESTED  RIGHTS. 

Protection,  see  "Gonetitntional  Law,"  |  4, 

VOTERS. 


See  "Blections.' 


WAIVER. 


See  "Estoppel."  ' 

Of  obJectUmt  to  particular  acta  or  proceedings. 
See  "Pleading,"  1  9. 
Grand  jurors,  see  "Grand  Jury." 
Misjoinder  of  parties,  see  "Parties,"  1  2. 
Mode  of  change  of  beneficiary  under  Inanrance 

certificate,  aee  "Insurance,"  18. 
Performance  of  contract,  see  "Gontracta."  I  L 

QTriffhtt  omnudte 

Privilege  ol  communication,  see  '"Wftnesses,'* 

8  4. 

Removal  of  fixtures,  see  "Fixtures," 
Right  to  forfeiture  of  insurance  policy*  see  "Ia> 
surance,"  H  4,  5. 

WARDS. 

See  "Guardian  and  Ward." 

WARRANT. 

Orders  tat  payment  from  pnblle  fniid%  see 
"Schools  and  School  Districts,"  |  1. 
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WARRANTY. 

On  nl*  ot  fooai.  Me  "Bales,**  ||  «k  & 

WATERS  AND  WATER  COURSES. 

See  "Dnlns." 

I  1.    BwbtemiiMUl  aad  vereolmtlBC  wa- 
ter*. 

Boilroad's  ase  of  a  well,  cdnstructed  on  ita 
land  and  fed  by  percolating  waters,  held  limit- 
ed to  a  reasouable  use,  in  connection  with  its 
land  BB  land,  as  against  an  adjoin!^  well  own- 
er.—East  T.  Houston  ft  T.  Cent.  £  Od.  (Tex. 
GiT.  Apjk)  646. 

I  8.   Surface  waters. 

Complaint  held  to  show  an  easement  for  drain- 
age of  water  into  ditch  no  forthor.  at  most, 
than  right  to  hare  watra*  so  drained,  and  not 
to  extend  to  baTing  ditch  kept  open  by  de- 
fendant— Robotaon  t.  Daviess  GniTel  Road 
Go.  (Ky.)  189; 

The  right  of  the  owner  of  proparty  to  bare 
Borface  w&t&e  natnrally  drained  extends  no 
further  than  natural  flow  of  water. — Robertson 
T.  DaTiesB  Gravel  Road  Co.  (Ky.)  189. 

I  3.   ApvrowrlatloB  aad  pvesorlptlaa. 

.  Instmcnon  Md  to  properly  define  arid  pw- 
tion  of  state.— Hall  T.  Garter  (ISul  Glv.  App.) 
19. 

PrescriptiTe  right  to  nse  water  tor  irrigation 
only  embraces  extent  of  nse  actually  made  of 
water  while  acquiring  right— -Hall  T.  Garter 
(Tex.  CiT.  App.)  la 

Point  to  which  water  would  flow  Md  proper 
measure  of  extent  of  prescriptive  right  acquired 
to  the  aame.— Hall  v.  Garter  (Tex.  Civ.  Xpfi.) 
29. 

Facts  held  to  aathorise  a  flndintr  that  defend- 
ant's prescriptive  right  to  nse  water  did  not  go 
to  extent  of  use  exercised  by  him  in  certain 
years.— Hall  v.  Carter  (Tex.  Civ.  App.)  19, 

I  4.   Pnblle  water  mrnvtit* 

Measore  of  damsgea,  in  action  for  Iffeafli  of 
contract  to  fomfsb  water  for  irr^ting  pur- 
poses, stated.— Raywood  Rice,  Canal  &  Milling 
Co.  V.  Wells  (Tex.  av.  A19.)  253. 

Instruction,  in  action  for  breach  of  contract 
to  furnish  water  for  irrigating  pnrposes,  as  to 
drcnmstances  mitigatliu  damages,  Md  prop- 
erly refused.— Ray  wood  Rice,  Caoal  ft  lulUng 
Co.  V.  Wells  CTex.  Civ.  App.)  253. 

The  action  of  a  dtr  In  violating  ita  contract 
to  furnish  a  dtlsen  with  water  held  not  Justified 
by  the  fact  that  the  citlien  drahied  his  watw 
into  the  street,  and  thereby  created  a  nuisance. 
— Clb^  of  Van  Alstyne  v.  Uorrison  (Tex.  Civ. 
App.)  666. 

Action  of  dty  in  shutting  off  water  mpply 
without  notice  held  not  justified  by  fact  that  cit- 
izen was  using  water  for  bathtub  and  not  pay- 
hig  therefor.— City  of  Van  Alstyne  v.  Morrison 
(Tex.  Civ.  App.)  656. 

Action  of  city  in  ahnttiog  off  water  supi^y 
without  notice  hrld  not  justified  by  fact  that 
citizen's  family  consisted  of  six  persons,  and  be 
was  only  paying  for  five.-~Ci^  of  Van  Alatyn* 
V.  Monlsfm  (Tex..av.  App.) 

WAYS. 

Private  rights  of  my,  see  "Basements.** 
Public  ways,  see  "Highways" ;  "Munidpal  Oor- 
poratlons,"  {  9. 

WEAPONS. 

In  a  prosecution  for  unlawfully  carrying  a  pis- 
tol, evidence  Aeld  not  to  require  a  charge  dcAu- 


ing  a 


trmv«Ier.r-Barris  v.  State  CTex.  Gr.  App.) 


WELLS. 

see  "Hin« 

WIDOWS. 


Oil  or  gaa  wells,  see  "Hinea  ud  Minerals," 
I  8- 


Dower  on  death  of  bankrupt  sea  **Bankruptcy," 
«  2. 

WILLS. 

See  "Descent  and  Distribution'*;  '^xecutora 

and  Administrators." 
Harmless  error  in  sdmlsslon  of  evidence  in 

will  contest,  see  "Appeal  and  Error,"  {  17. 
Harmless  error  In  instruction  in  wul  contest, 

see  "Appeal  and  Error,"  i  20. 
Harmless  error  in  sabmiBsion  of  Issues  to  Jury 

in  will  contest,  see  "Appeal  and  Bkctor,"  f  19. 

{  1.   BeqiUsites  and  vaUdltx. 

In  order  to  establish  a  letter  as  a  testamen- 
tary instrument,  which  would  supplant  a  will 
duly  executed,  it  mnst  be  shown  that  such  letter 
was  written  subsequent  to  the  date  of  the  irill. — 
Thruston's  Adm'r  v.  Prather  (Ky.)  864. 

Letter  MM  not  to  raise  a  precatory  trust,  in 
order  to  constitute  testameutaiy  disposition  of 
property  sufficiently  strong  to  overcome  plain 
language  of  wIlL— Thruston's  Adm'r  v.  Prather 
(Ky.)  354. 

Under  Kr.  St  1899,  S  4828,  the  use  of  the 
word  "credible,"  in  an  instruction  with  refer- 
ence to  the  character  of  the  subscribing  witness- 
es to  a  will,  held  Im proper. — Savage  t.  Bulger 
(Ky.)  717. 

S  2.    Probate,  establlafcaaent,  and  aiuivl- 

BMHt. 

Evidence  held  insufficient  to  establish  the  ex- 
ecution of  a  will,  under  Kr.  St.  1889.  IS  4828, 
4888.— Thntston'B  Adm'r  TTPnther  (KyO  864. 

I  8.  Gaastnietlon. 

A  will  construed,  and  held  to  give  a  daugjiter 
of  testator  a  fee,  subject  to  be  defeated  it  she 
died  without  bodily  issue.— Smith  v.  Ballard 

(Ky.)  714. 

A  will  held  to  authorise  a  widow  to  dispose  of 
such  portion  of  the  testator's  estate  as  might  be 
necessary  for  her  maintenance.- Martin  v.  Bazn- 
hUI  (Ky.)  1097. 

A  will  construed  to  give  to  testator's  widow 
a  life  estate  in  land  devised  in  remainder  to  tes- 
Uta^B  son.— Qentry  v.  Gentry  (Ky.)  1116. 

{  4.  Blcbta  and  ItabUWea  o£  dnlaeea 
aad  legatees. 

Where  an  action  against  defendant's  deceased 
fatber  as  sureb  on  a  guardian's  bond  was  bar- 
red by  limitations,  defendant  was  entitled  to 
plead  sneb  limitations  to  relieve  real  estate  de- 
scended to  him  from  his  father  from  liability. — 
Bybee'B  Ex'r  v.  Poynter  (Ky.)  698. 

Slridence  held  to  show  that  a  contract  be 
tween  a  widow  and  her  son  was  a  suitable  ar- 
rangement for  her  support.— Martin  v.  Bam- 
hili  (Ky.)  1097. 

Where  a  son  received,  under  Ms  father's  will, 
subject  to  the  life  estate  of  his  mother,  land 
on  which  he  was  living,  but  for  which  he  had 
never  received  a  deed,  he  could  not  claim  the 
remaindo'  under  tiie  wlU,  and  also  daim  com- 
pensation for  his  improvements. — Gentry  t.  Gen- 
try (Ky.)  1116. 

WITHDRAWAL 

Of  deposition,  see  "D^MMiticn.* 
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WITNESSES. 

Sag  *a>eiNMitiODt";  "EMdeoce." 

Absence  sroand  for  contiauance  In  crimtnnl 

proBecntion,  eee  "Qriminal  Lnr,**  I  U. 
Kxperti^  SM  "Orlmlna]  Law,"  |  9;  "bridennh** 

^rmiew  error  In  examiDatton  ot  nitnewM^  sea 

"Criminal  Law,"  t  24. 
Hannless  wror  in  ralion  on  qaeations  to,  see 

"Appeal  and  Error,"  f  15. 
Indacuig  witness  to  testify  falsely  aa  contempt, 

see  "Contempt,"  t  1. 
InstroctioDs  as  to  failnre  of  accoeed  to  teatffr, 

see  "Criminal  Law,"  S  18. 
Opinions,  see  "Elridence,**  S  11. 
To  will*,  see  "Criminal  Law,"  |  9;  "Wins," 


i  1.   Attaadjuaee,   pMduetifin   o£  doen- 
memts,  and  eomveneatlon. 

ProrisloDB  of  Criminal  Code  anthorizing  state 
to  agree  that  witnessea  wonid  testify  on  appU- 
catiou  beiog  made  by  defendant  for  conan- 
nance,  hOd  not  in  Tiolation  of  the  defendant's 
constitntional  rii^ts.— Davis  t.  Ooounonwealth 
(Ky.)  IIOL 

I  2.   Competeneyi...O«p»cttT  Ml  vulUU 
•anou  ut  general. 

Uuder  Code  Frac.  S|  606,  606,  relatlTe  to 
competency  of  witnesses,  and  Ky.  St  1899,  i 
12,  relftttre  to  Terdict  in  action  for  tort,  wife  of 
one  of  scTeral  defendants  is  competent  witness 
for  defendants  other  than  her  hashand.— Dovey 
V.  Lam  (Ky.)  383. 

The  fact  that  wife  of  joint  defendant  in  tort 
testified  for  defendants  held  not  ground  for  re- 
versal of  Judgment  for  defendants,  except  as 
to  witness*^  hnaband.—DoTey  v.  lam  (Ey.)  383. 

Evidence  held  to  raise  preBumption  of  divorce, 
BO  as  to  render  witness  competent  against  ac- 
cused as  to  matters  subeeqaent  thereto.— Tomp- 
kins T.  Commonwealth  (Ky.)  712. 

The  amendment  to  CIt.  Code  Frae.  i  606, 
subd.  1,  relative  to  hnshand  and  wife  tesUfying 
iu  regard  to  the  agency,  where  one  is  agent  for 
the  other,  constraed.— Logsden  t.  Stem  (Rf.) 
927. 

Certain  testimony  held  properly  excluded,  on 
a  criminal  prosecntion,  as  having  been  confi- 
dential, between  accused  and  his  wife,  and 
after  arrest.  Code  Cr.  Proc.  arts.  774,  776.— 
Spivey  V.  State  (Tez.  Cr.  App.)  444. 

A  witness,  convicted  and  sentenced  for  a 
felony,  held  incompetent  to  testify,  though  the 
sentmce  of  the  court  was  not  produced  m  snp- 
port  of  the  objection.— Gulf.  C.  &  S.  F.  I^.  Co. 
T.  Johnson  (Tex.  Or.  App.)  648. 

I  8>  Testimony  of  parties  or  perao&s 

iaterested,  for  or  asainat  repre- 
sentatlTea,  snrrlTors,  or  snoeessors 
In  title  or  Interest  of  persons  de- 
eeased  or  Inoompetent. 
Brldeuce  of  a  foreman  of  a  corporation  is 

admissible  in  action  against  It  for  death  of  a 

servant  working  under  him.— Parker's  Adm'r  t. 

Cumberland  Telephone  &  Telegraph  Co.  (Ey.) 

1109. 

A  grantee,  claiming  under  a  deed  from  her 
deceased  father,  is  incompetent  to  show  that 
the  consideration  of  the  deed  was  other  than 
that  therein  e^iressed.^ohnson  r.  Burks  (Mo. 
App.)  138. 

A  widow  is  not  a  competent  witness  to  prove 
the  transactions  between  her  deceased  husband 
-and  his  grantee  leading  np  to  the  conveyance. — 
Johnson  t.  Bnrke  (Mo.  App.)  133. 

Defendant  to  stdt  by  gnardlan  of  minor  heir 
of  decedent  held  not  competent  witness  as  to 
trausactions  with  such  decedent. — ^Bridge  t.  (bar- 
ter (T^  Civ.  App.)  246. 


In  an  action  against  administrator  on  note 
of  Us  Intestate  certain  eridence  Add  not  in- 
competent  as  concerning  a  transaction  with  de- 
ceased.—Adam  T.  Sangw  (I^  ClT.  App.)  954. 

I  4.  —  OonAdentlal  reUtioas  wmA 
privUeEed  eoaunnnleatlou. 

Under  CSv.  Code  Proc  |  606,  snheee.  5,  an 
attorney  held  not  Incompietent  to  testify  to 
Btatemmts  made  to  him  by  bia  client  not  con- 
nected with  his  vofeastonal  serTieeBi.^Deniin- 
sio's  BecelTer  t.  Bcholts  71S. 

Questions  asked  an  attorney  for  decedent  in 
proceedings  for  discoTery  of  assets  held  not  to 
require  violation  of  profesrional  confidences.— 
Ex  parte  GfeUer  (Mo.  Sup.)  552. 

Executors'  institntiMi  of  proceedings  for  dis- 
covery (tf  assets  KM  a  waiter  of  utrMIcgBd 
character  of  commnnicattons  between  decedoit 
and  her  attorn^,  called  as  a  witness.— Br  paitc 
Gfeller  (Mo.  Sup.)  662. 

Under  Code  Cr.  Proc.  1896,  art  774,  testi- 
mony of  divorced  wife  to  commonlcadon  made 
to  her  before  the  divorce,  involTing  threat 
against  decedent  for  whose  marder  her  hus- 
band is  prosecuted,  held-  inadmiadUe. — DaTis  T. 
State  (Tex.  O.  A^.)  451. 

I  5.  SsoKlauttlom. 

Questions  aAed  witnees  In  proceedings  for 
dlscoTcry  of.  assets  htM  not  to  call  for  matters 
tending  to  incriminate  him. — Elx  parte  Gfeller 
(Mo.  Sup.)  652. 

Witness'  refusal  to  answer  questions  kdd  not 
to  coustitate  a  claim  of  ptiTilege,  oa  the  gtouod 
that  his  answers  would  tend  to  IncTiminate 
him.— parte  Gfella  (Ma  Sap.)  662. 

It  was  not  «Tor  to  refuse  to  pmnlt  plaintiff's 
counsel  to  again  ask  eonceming  facts  already 
testified  to.— Riaa  t.  St  Louis  OSansit  Ool  (Mo. 
Sap.)  734. 

Refusal  to  permit  further  crose-examinatJon 
as  to  witness*  Interest  held  not  error  in  criminal 
prosecution.— State  v.  Pyscher  (Mo.  Sup.)  836. 

In  a  prosecution  for  murder,  certain  evidence 
of  state's  witnees  as  to  immunity  to  be  ten- 
dered to  witnesses  testlMng  held  competent.- 
Kipper  T.  SUte  (Tex.  Cr.  App.)  611. 

In  prosecution  for  manslaughter,  cross-exam- 
ination by  state  aa  to  lawlessness  In  community 
and  circumstances  under  wfaldt  defendant's 
brother  was  shot  JMd  not  onror.- Mmtgomny 
T.  Bute  (Tex.  Cr.  App.)  788. 

The  court  has  a  sound  discretion  to  permit 
leading  questions,  when  a  witness  shows  disin- 
clination to  answer,  or  is  inexperienced  or  tfni- 
id.— Hill  V.  State  (Tex.  Cr.  App.)  808. 

Question  asked  of  Juror,  when  called  as  wit- 
ness on  submi^iOD  of  motion  for  new  trial  after 
conviction  of  homicide,  as  to  expression  ot  opin- 
ion  of  guilt,  lield  not  objectionable  In  fOnm.— 
Cruse  V.  State  (Tex.  Cr.  App.)  81& 

The  court.  In  permitting  a  leading  question. 
held  not  to  have  abased  its  discreti<m  tn  allow- 
ing leading  qaestions.— Misaoari,  K.  &  T.  By. 
Co.  T.  McOotdieon  (Tex.  Gir.  Ai^.)  232. 

In  an  action  for  breach  of  a  broker's  contract 
for  the  sale  of  oil,  an  answer  to  an  lutenof^- 
tory  lu  the  broker's  deposition  held  properly 
excluded  as  not  responsire.i-~Sfaemian  Oil  a 
Cotton  Co.  T.  Dallas  Oil  &  Beflning  Oo.  (T«x. 
Civ.  App.)  961. 

I  6«  Oredlblll^,  lipoaoliMsnt,  MBtni- 
diotlon,  and  oonvlmatlaB— Sa 
KeneraL 

On  a  prosecution  for  cattle  theft,  tiio  state 

held  entitled  to  impeach  its  own  witness^— Sapp 
r.  State  (Tex.  Cr.  App.)  466. 

In  a  prosecution  for  murder,  fact  that  witness 
was  contradicted  held  not  sufficient  to  aathorue 
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groof  of  hia  Tmdt7.r-Klpp«r  T.  State  (Tex. 
T.  App.)  611. 

S  7.  ^—  OhaxMtor  «td  Mndvet  «t  wit- 


In  a  prosecntion  for  tmrglory,  eridence  that 
dcfcDdant  had  20  yean  before  been  conTicted 

uf  assault  with  intent  to  murder  was  too  re- 
mote to  be  admissible  as  affecting  bis  credibil- 
^as  a  witness.— Dyer  t.  State  (Tex.  Or.  App.) 

Where,  on  a  criminal  prosecntkm,  a  witness 
for  the  state  had  been  attacked  by  defendant 
by  showing  that  they  had  testified  to  material 
fncta  at  the  examining  trial,  different  from  oth- 
er testimony  on  the  trial,  It  was  proper  to 
permit  the  state  to  proTe  the  good  character  of 
the  witneai  for  truth  and  Teradty. — Rann^  t. 
State  (Tex.  Or.  App.)  498. 

In  prosecntion  for  murder,  certain  erldence 
held  competent  for  Impeachment.  —  Kipper  t. 
State  (Tex.  Cr.  App.)  fill. 

In  a  prosecution  for  burglary,  it  was  proper 
for  the  state,  on  cross-examination  of  defend- 
aat,  to  show  for  impeachment  purposes  that  be 
had  previously  been  convicted  of  crime. — Sco- 
Tille  V.  State  (Tex.  Cr.  App.)  792. 

In  a  prosecution  for  burglary,  testimony  of 
defendant,  elicited  on  cross-examination,  as  to 
former  crimes,  held  not  inadmissible  for  remote- 
ness.—Scoville  T.  State  (Tex.  Cr.  Ank)  792. 

DefMdant,  In  a  prosecution  tor  violating  the 
local  option  lav,  cannot  prove  that  a  witness 
for  the  state  has  the  reputation  of  Tlolating  the 
local  option  law.— Smith  t.  State  (Tex.  Cr. 

App.)  801. 

Evidence  of  witness'  remark,  showing  his 
opinion  of  an  alleged  murder,  htld  inadmissible 
to  impeadi  hlm^Vann  t.  State  (Tuu  Cr.  Aiv.) 
SIS. 

I  8.  In1aT«at  and  bias  of  wltneaa. 

Certain  evidence  held-  admissible  to  show  the 

Brejudice  of  a  witness  for  the  state. — Sapp  t. 
tate  (Tex.  Cr.  App.)  456. 

In  a  proseootion  for  murder,  it  was  proper 
for  the  court  to  permit  an  officer  in  the  company 
to  whidk  defendant  bdonged  te  explain  how  Iw 
paid  95  teward  the  prosecution.  —  Kipper  v. 
State  (Tex.  Cr.  App.)  611. 


S  0. 


statementa  by 


H  Ineonslsteiit 
witness. 

Statement  of  the  conductor  of  a  street  car  at 
the  time  of  the  accident  held  admissible  to  im- 
peach his  testimony  in  regard  thereto.— Hannon 
V.  St.  Louis  Transit  Co.  (3fo.  Aj>p.)  15& 

Where  a  witness  has  made  previous  state* 
ments  of  the  transaction  contradicting  those 
made  on  the  trial,  evidence  is  inadmissible  to 
show  that  he  had  made  previous  statements 
agreeing  with  those  made  on  the  trial,  as  cor- 
roborative thereof.  —  Legere  t.  State  (Tenn.) 
1059. 


The  state  cannot  read  In  evidence  defendant's 
application  for  a  continuance  for  the  purpose 
of  impeachlsg  one  of  defendants*  witeeasea^ 
WUbum  vTState  (Tex.  Or.  App.)  8. 

In  a  prosecution  for  murder,  certain  evidence 
corroborative  witness  held  competent;  his  verac- 
ity having  been  impeached  on  cross-examina' 
tion.— Kipper  v.  State  (Tex.  Or.  App.)  611. 

Evidence  proving  contradictorr  statementa  of 
prosecuting  witness  on  material  issne  held  ad- 
missible on  part  of  the  Btate.-^Ibaon  v.  State 
(Tex.  Cr.  App.)  812. 

The  atate  may  show,  by  testimony  of  grand 

jury,  statements  made  by  prose6uting  witness 
before  them,  where  she  had  dented  making  the 
aame.— Gibson  v.  State  -(Tex.  Cr.  App.)  812. 

1 10.  —  Oontradletlon  aad  eorrobon- 
tlon  of  wltneas. 

A  witaess  who  has  not  been  impeached  can- 
not be  corroborated  by  showing  that  he  has 
made  the  same  statement  testified  to  at  other 
times  to  other  parties.— Davis  T.  State  (Tex. 

Or.  App.)  451. 

Wholly  irrelevant  evidence,  drawn  out  on 
cross-examination,  cannot  be  impeached  by  evi- 
dence to  the  contrary.  —  Drumm-Flato  Ccnnmis- 
sion  Co.  V.  Union  Meat  Go.  (Tex.  Civ.  App). 
634. 

WORK  AND  LABOR. 

Liens  for  work  and  matHials,  see  "Mechanics' 

Liens." 

Where  one  Is  prevented  from  performing  his 
contract  by  acta  of  the  other  party  to  the  con- 
tract, the  failure  to  perform  is  not  a  deteaw 
in  an  action  on  a  quantum  meruit. — Tumey  v. 
Baker  (Mo.  App.)  479. 

WRITS. 

See  "Proceea." 

See  "Certiorari";  "Execution";  "Habeas  Cor- 
pus" ;  "Injunction" :  "PrcAibltion" ;  "Re- 
plevin"; "Sequestration." 

Writ  of  error,  see  "Appeal  and  Brror":  "Crim- 
inal Law,"  II  2i-iC 

WRONGFUL  ATTACHMENT. 

See  "Attachment,"  I  8. 


See  "Tortfl.** 


WRONGS. 
YEAR. 


Agreemente  not  to  be  performed  within  one 

year,  see  "Frauds,  Statute  of,"  }  8. 
Bstataa  for  yean,  see  "Landlord  and  Tenant" 
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